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COX  et  8l.  T.  FINKS  et  al. 
(Sapreme  Coart  of  Texas.    Dec.  9,  1807.) 

JCKISDICTIOX  OX  APPRAT. — DeTBRHIXATIO!!  OW 
BOONDARIBB. 

J.  Ber.  St.  189S,  art  906,  |  2,  which  proTidea 
tlui  tbe  judgmcDt  of  the  courts  of  civil  appeals 
ehall  be  couclasive  in  all  cases  of  boundar;,  ap- 
plies onlT  to  cases  where  the  right  of  the  whole 
esse  depends  on  tiie  question  of  bonndarr,  so 
that,  if  th«e  bad  been  no  sndi  questioD,  there 
voold  tiaTe  been  no  case. 

2.  Under  Ber.  St  1895,  art  900,  §  2,  which 
Kovidea  Hiat  the  Jodgmeat  of  the  courts  of  civil 
appeal!  ahall  lie  conduaiTe  in  all  cases  of  bound- 
UT,  tte  mpreme  conrt  faaa  no  jurisdiction  to  en- 
t*«tain  a  writ  of  nror  in  a  case  where  one  party 
dtima  land  bj  virtue  of  an  appropriation  under 
a  ConXederate  veteran's  certificate  and  a  pur- 
chase under  the  scrap  act  and  the  other  party 
daims  that  said  land  is  wittiin  the  limits  of  a 
previona  grant  to  him.  and  tliat  the  location  of 
the  certificate  was  not  made  in  the  manner  pro- 
vided bj  law.  and  that  it  was  not  subject  to  sale 
aider  ue  aerap  act  for  the  reason  that  it  coo- 
sarted  of  more  than  640  acres. 

Error  to  conrt  of  cItH  appeali  at  TbSxd  m- 
preme  Jadtdal  district 

Aetian,  Jij  3.  H.  Sinks  and  ottiers  against 
T.  B.  Cox  and  others.  Judgment  for  plaln- 
tfffa,  and  defendants  appealed.  Affirmed  In 
court  of  ctwn  appeals  (41  S.  W.  OB),  and  de- 
fendaats  bring  error.  Dismissed. 

Jobn  W.  Davis,  F.  H.  Robertson,  and  Robt 
H.  Rogers,  for  plalnttfTs  In  error.  A.  P.  Mc- 
Connkdc  and  Clark  &  BoUnger,  for  defendants 
In  cnor. 

OAINE8.  0.  J.  The  defendants  in  error 
>^Te  filed  a  motion  to  dismiss  the  writ  of  er- 
r-T  wblcb  has  been  submitted  with  the  case. 
n>  considered  tbe  question  of  onr  Jurlsdic- 
UOD  when  we  passed  upon  tbe  application  in 
'lis  case,  and  reached  the  conclusion  that  we 
ittd  Juriadlction.  and  granted  the  writ  HaT- 
iag  beard  argimient  upon  the  motion  to  dis- 
EiiHi.  and  baring  reconsidered  tbe  point,  we 
ar«  now  of  <9lnIon  that  the  decision  of  tbe 
'onn  of  cfTll  appeals  was  final,  and  tliat  we 
bave  no  Jurisdiction  of  the  case.  The  article 
If  the  Revised  Statutes  of  1805  which  defines 
in  part  tbe  Jurisdiction  of  this  court  reads  as 
f^iows:  "Art  940.  The  supreme  court  shall 
l«Te  appelate  Jurisdiction  coextensive  with 
the  limits  of  tbe  state,  which  shall  extend  to 


auestloDS  of  law  arising  In  all  rivU  cases  ai 
which  the  courts  of  civil  appeals  have  appel- 
late but  not  final  Jurisdiction."  But  096  con- 
tains, among  others,  the  followhig  provisions: 
"Art  906.  •  •  •  The  Judgment  of  the  courts 
of  civil  appeals  shall  be  conclusive  in  all 
cases  on  the  facts  of  the  case,  and  a  Judgment 
of  such  courts  shall  be  conclusive  on  the  law 
and  fact,  nor  shall  a  writ  of  error  be  allowed 
thereto  from  the  supreme  court  in  the  follow- 
ing cases,  to  wit:  (1)  Any  civil  case  appealed 
from  a  county  court  or  from  a  district  court 
wlien  under  tbe  constitution  a  county  court 
would  have  had  original  or  appellate  Jurisdic- 
tion to  try  it  except  In  probate  matters  and 
in  cases  involving  the  revenue  taws  of  tbe 
Btate  or  the  validity  of  a  statute.  (2)  All  cases 
of  boundary.  (3)  All  cases  of  slander  and  di- 
vorce. (4)  All  cases  of  contested  elections  of 
every  character  other  than  for  state  ofScer^. 
except  where  the  validity  of  the  statute  Is 
attacked  by  the  decision."  The  question  is,  Is 
this  a  "case  of  boundary"?  The  word  "bound- 
ary" has  no  technical  signification.  It  is  a 
term  in  common  use,  and  of  no  doubtful  mean- 
ing. But  when  we  undertake  to  give  a  pre- 
cise definition  of  the  words  "all  cases  of  bound- 
ary," as  used  in  article  996,  a  difficulty  arises. 
Broadly  stated,  every  action  for  the  recovery 
of  land,  and  In  which  a  question  of  tbe  true 
location  of  any  line  of  a  survey  may  become 
Involved,  Is  a  boundary  case.  The  words  ad- 
mit of  that  construction.  On  tbe  other  band, 
a  narrow  limitation  of  the  scope  of  the  terms 
would  restrict  their  meaning  to  cases  brought 
by  one  owner  of  a  tract  of  land  against  the 
owner  of  a  contiguous  survey  to  determine  one 
or  more  of  the  boundary  lines  between  them. 
The  question  of  the  true  construction  of  the 
terms  under  discussion  has  been  frequently 
considered  by  us,  but  In  most  Instances  our 
views  have  not  been  expressed  In  writing,  and 
in  determining  our  Jurisdiction  In  such  cases 
we  have  adopted  neither  the  broad  nor  the  re- 
stricted construction  above  Indicated.  Every 
action  to  try  title  to  land  may  involve  a 
question  of  boundary,  but  our  view  has  been 
that  this  did  not  of  itself  make  a  boundary 
case.  It  was  beld,  In  efTect  In  Schley  v.  Blum, 
85  Tex.  551,  22  S.  W.  667,  that  the  right  of  tbe 
case  must  depend  upon  a  question  of  bound- 
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ary,  and  we  think  we  may  here  add  to  that 
holding  by  saying  that  the  right  of  the  whole 
rase  must  so  depend.  So,  also,  the  case  cited  is 
very  distinct  authority  for  the  proposition  that 
It  Is  not  necessary.  In  order  to  make  a  bound-  ■ 
ary  suit,  that  the  action  should  be  brought  : 
avowedly  to  settle  the  true  location  cf  the  di- 
viding line  between  two  contiguous  surveys. 
It  seems  to  us  that  the  decision  of  the  ques- 
tion w*hether  a  snlt  la  or  is  not  one  of  bonnd-  I 
ary  merely  depends  upon  the  answer  to  the  ; 
further  question,  if  there  had  beea  no  question  . 
of  boundary,  would  there  have  been  any  case?  , 
If  so.  It  Is  not  a  boundary  case.  If  not,  it  Is 
a  case  of  boundary  pure  and  simple.  In  other 
words,  the  whole  litigation  must  grow  out  of 
a  question  of  boundary.  There  may  be  a 
question  of  boundary  as  to  two  grants,  one 
owned  by  one  party  to  the  suit  and  the  other 
claimed  by  both.  A  suit  by  one  to  try  the 
title  to  the  survey  In  controveisy  may  Involve 
a  question  as  to  the  boundary  between  that 
and  the  other.  This  would  not,  In  otu-  opin- 
ion, be  a  boundary  case  within  the  meaning  of 
the  statute  So,  on  the  other  hand,  a  question 
as  to  the  location  of  a  boundary  line  may  be 
the  ground  of  the  litigation,  and  yet  questions 
of  title  may  became  Involved.  This  may  be 
true  in  every  action  to  settle  a  controversy  as 
to  the  dividing  line  between  two  adjacent 
surveys.  The  defendant  may,  if  he  sees  prop- 
er to  do  so,  put  the  plaintiff  upon  proof  of  his 
title,  may  assail  the  validity  of  that  title,  and 
defeat  the  action,  should  the  plaintiff  fall  to 
make  It  good.  Let  us  apply  these  views  to  the 
present  case.  The  defendants  In  error,  who 
were  plaintiffs  In  the  trial  court,  acting  upon 
the  assumption  that  there  was  unappropriated 
public  domain  between  a  certain  large  survey 
known  as  the  "Nancy  Burwell  Survey"  and 
the  surveys  north  of  It,  undertook  to  appropri- 
ate the  whole  of  such  tract  by  virtue  of  what 
Is  known  as  a  "Confederate  Veteran  Certlfl- 
catc,"  and  also  In  part  by  a  purchase  under 
what  is  known  as  the  "Scrap  Act."  They 
brought  suit,  and  the  plaintiffs  in  error,  dis- 
claiming as  to  all  except  a  portion  of  the  land 
sued  for,  demanded  a  severance  of  the  case. 
The  land  claimed  by  them  was  that  portion 
which  was  covered  both  by  the  location  of 
the  certificate  and  the  alleged  purchase.  They 
claimed  that  there  was  no  vacancy,  and  that 
the  land  In  controversy  was  within  the  limits 
of  the  Nancy  Burwell  survey.  They  also 
claimed  in  defense  that,  even  If  a  vacancy  ex- 
isted, the  defendants  in  errcH:  (the  plaintiffs 
below)  acquired  no  title  either  by  the  at- 
t^pted  location  or  the  attempted  purchase — 
First,  because  the  location  of  the  certificate 
was  not  made  In  the  manner  provided  by  law, 
and  was  therefore  void;  and,  second,  for  the 
reason  that,  If  there  was  any  vacant  land,  it 
consisted  of  more  than-  640  acres,  and  there- 
fore was  not  subject  to  sale  under  the  scrap 
act.  Whether  there  was  a  vacancy  or  not 
depended  upon  the  true  location  of  the  north 
boundary  line  of  the  Burwell  survey.  But  for 
the  question  as  to  that  Une,  the  controversy 


could  not  have  arisen.  There  would  have  been 
no  case.  Every  Issue  In  the  case  and  In  the 
whole  case  Involves  the  determination  of  that 
question  of  boundary.  We  are  therefore  of 
opinion  that  this  is  "a  case  of  boundary,"  with- 
in the  meaning  of  the  statute,  and  that  the 
decision  of  the  court  of  civil  appeals  Is  final. 
Accordingly,  the  motion  Is  sustained,  and  the 
writ  of  error  dismissed. 


TERRELL  et  at  T.  ICcOOWN  et  at  (FTBROB 
et  aL,  Intnmers). 

(Ehqneme  Oonrt  of  Texas.    Nor.  22,  1807.) 

Apfbal — Review — Uattbbs  sot  Affarbst  or 

RBCOBD— EXCBPTIONS  — FOWBR  OF   8A.I.B— SCR- 

vivai,  — dilboatioh  —  bzbsoim  ot  fowbr  — 
What  Cokstitctrs— 4albs  bt  Aobiit— Ratifi- 
OATios—TKESPAsa  TO  Tbt  Titlb— Evii>bncb— 
BuKDBN  ot  Proov— Trial— IsSTBircTioMs. 

1.  A  refusal  to  Buivress  depositions  on  th^ 
ground  that  the  motion  to  suppress  was  made  too 
late  will  not  be  disturbed  on  appeal,  though  the 
motion  was  made  in  time,  where  the  bill  of  ex- 
ceptions does  not  state  that  the  grounds  of  the 
motion  were  good. 

2.  Under  the  statute  providing  that  a  testator 
may,  hy  will,  direct  that  no  action  efaall  be  had 
In  the  probate  court  in  the  administration  of  bis 
estate,  where  a  testator  so  directs,  and  gives  a 
discretionary  power  of  sale  to  two  executors, 
the  power  survives  an  the  death  of  one  of  them, 
in  the  absence  of  any  language  In  the  wUl  lo- 
dicating  that  one  diall  not  act,  and  that  the  es- 
tate shall  be  thrown  hack  into  the  probate  court 
in  case  of  the  death  of  the  other;  especially  where 
the  will  provides  that,  in  case  oae  ot  the  execu- 
tors named  refuses  to  act,  the  other  shall  not 
be  regnired  to  give  bond. 

3.  The  rule  of  law  in  such  case  was  not  chan- 
ged by  Gen.  Laws  1870,  p.  141,  c.  81,  1 160,  pro- 
viding that,  when  a  will  directs  that  no  action  be 
had  in  the  probate  court  except  to  prove  and  re- 
cord it,  or  to  prove  and  record  tt.  and  return  an 
inventory  and  apprais^ent.  no  other  provisiooK 
of  this  act,  except  as  declared  in  section  148. 
subd.  4,  shall  apply  to  such  (^ate,  but  it  ^11 
become,  like  any  other  property  to  be  adminis- 
tered under  a  power,  chargeable  in  the  hands  of 
a  trustee,  and  lisble  to  execution,  etc. 

4.  Hie  dlscretionaTy  power  ot  an  executor  un- 
der a  will  to  tea  land  cannot  be  delegated. 

5.  Where  an  executor  has  a  discretionary  pow- 
er to  sell  land,  a  power  of  attorney  given  by  him 
authorizing  his  attorney  in  fact  to  seU  and  ex- 
ecute conveyances,  is  raUd  in  so  far  as  it  del- 
egates mere  power  to  execute  deeds  In  the  name 
of  the  executor. 

6.  Where  an  executor  who  has  a  discretionary 
power  to  sell  land  executes  a  power  of  attorney 
authorising  bis  attom^  In  tact  to  sell  and  ex- 
ecute eonv^ances.  and  the  executor  performs 
some  of  his  discretionary  acts  liefore  the  agent 
executes  the  deed,  aod  thereafter,  with  full 
knowledge  ot  all  the  facts,  performs  others,  ap- 
proving the  sale,  a  deed  by  the  agent  binds  the 
estate. 

7.  When  the  sgent  in  the  first  Instance  ex- 
ecutes the  deed  in  flie  name  of  the  execntDr,  and 
thereafter  the  executor,  when  informed  thereof. 

with  full  knowledge  of  all  the  facts.  In  the  exor- 
cise of  his  discretionary  powers,  approves  of  and 
ratifies  the  sale,  the  deed  binds  the  estate. 

8.  An  executor  with  discretionary  power  to  sell 
land  exercised  the  power  where  he  determined 
to  sell  particular  land  in  small  tracts,  authorized 
an  attorney  in  fact  to  negotiate  sales  and  subdi- 
vide to  suit  purchasers,  and  considered  the  salce 
made  by  aucu  Rgeot  to  be  advantageous  to  the  es- 
tate, aud  assented  thereto  as  they  were  made, 
and  the  facts  concerning  them  were  from  time 
to  time,  as  the  business  progressed,  reported  tu 
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him,  tfaon^  the  deeds  were  ezecnted  by  the  at- 
torney in  uict. 

9.  The  exercise  of  such  power  was  also  shown 
by  the  facts  that  the  notes  for  purchase  money, 
taken  in  his  name,  informed  him  that  the  sales 
were  made  in  soiall  parcels;  that  the  deeds  ez' 
ecnted  by  him  through  his  a<ent  referred  to  the 
notes,  and  botii  Informed  mm  fully  as  to  the 
terms  of  the  sale;  and  that  fae  brought  suit  on 
some  of  the  notes, 

10.  In  trespass  to  try  title  agsinat  persons  claim- 
ing under  deeds  given  by  an  executor's  attorn^ 
in  fact,  who  Bolaa  large  tract  of  land  In  smau 
parcels,  and  executed  a  deed  for  the  same  to 
each  parchaser,  Jndgmeuts  in  suits  by  the  execu- 
tor against  Tsnoos  persons  for  parts  of  the  par* 
diaae  money  for  portions  of  the  land  In  contro- 
versy were  sdmiuible  as  circnmstances  tending 
to  show  the  executor's  acquiescence  in,  and  con- 
sent to,  the  sales,  and  the  mBT"**!-  In  which  the 
purchasers  paid  tor  the  land. 

11.  Where  the  deeds  to  the  purchasers  reserved 
a  vendor's  Um,  a  deed  executed  after  the  execn- 
tor's  death,  by  the  attorney  In  fact  of  certain 
heirs  of  the  testator,  to  a  purchaser  of  part  of 
the  land  in  dispnte.  In  consideration  of  $180  io 

Etld,  being  belance  of  purchase  money  of  said 
nd.**  was  admistible  to  show  payment  of  the 
pnrchase  money,  and  also  ratification  by  said 
heirs. 

12.  It  was  not  error  to  admit  evidence  of  the 
attorney  in  fact  that  he  sold  the  laud  in  parcels 
to  varktns  personsj  taking  part  cash  and  the  bal- 
ance in  vendor's  lien  notes  luiyable  to  the  execn- 
tor;  that  be  remitted  the  proceeds  to  him  from 
time  to  time;  that  the  executor  acknowledged 
the  receipt  of  said  money  "sometimes  by  letter 
and  several  times  by  personally  saying  so*';  that 
his  letters  to  witness  oniformly  stated  that  he 
was  wen  satisfied  with  the  sales  and  payments; 
and  lliat,  when  witness  ceased  to  act  as  agent 
and  attorney  in  tact,  he  turned  orer  bis  papers, 
together  with  itemiaed  ■tatansnta  of  Hie  transac- 
tions. 

18.  Nor  was  it  error  to  admit  eridnice  by  me 
of  the  parcfaasers  that  he  was  wlHi  the  execn* 
tor  about  three  times,  and  conversed  iritii  him 
about  the  land,  and  thie  snbataDoe  of  the  conver- 
sations. 

14.  Bvldenee  that  the  executor  told  witness 
"tiiat  he  was  going  up  In  fh.e  northern  part  of  the 
state  to  sell  lands  bekmging  to  the  estate,  to  pay 
off  the  Judgment,"  was  not  objeetkaiable  as  hear- 

1^  A  question  to  a  iritness  was;  "Ton  ouly  re- 
memb»  that  F.  was  satisfied  by  the  transfer  of 
ssid  judxmeut  to  one  S.,  or  to  some  one  else,  do 
yon  not?  Yon  could  not  undertake  to  say  when 
or  how  the  M.  [testator's]  estate  paid  the  judg- 
ment, could  yon?"  field,  ^at  an  answer  that 
the  executor  "stated  to  me  that  he  was  going  up 
in  the  northern  part  of  the  state  to  sdl  hmds  be- 
longing to  the  estate,  to  pay  off  the  judgment," 
was  re^nsive. 

16.  When  a  will  provides  that  the  estate  shall 
be  administered  outside  of  the  prol»te  court,  and 
gives  the  executor  discretionary  power  to  sell 
land  to  pay  debts,  the  burden  of  proof  is  on  the 
heirs  clsfmlng  the  land  as  against  bona  &de  pur- 
chasers and  grantees  of  the  executors  to  show 
that  there  were  no  debts  wiien  the  deeds  were 
made. 

17.  In  trespass  to  try  title,  sn  instruction  which 
authorizes  a  recovery  of  all  the  land  is  properly 
refuaea  where  there  can  be  no  recovery,  in  any 
event,  of  part  of  it. 

18.  It  is  prc^r  to  refuse  a  charae  as  to  the  bur* 
den  vt  moot  where  It  is  Included  In  the  general 
charge  of  the  court 

Error  to  coart  of  ciTll  aKieals  of  Fourth  ao- 
I«eiiie  judicial  district 

TreapasB  to  try  title  by  Isabella  S.  McCown 
and  others  against  W.  T.  Terrell  and  others. 
In  which  Annie  SL  Pierce  and  others  inter- 


vened. There  was  a  Judgment  of  the  court 
of  civil  appeals  (40  S.  W.  E^)  reversing  a  judg- 
ment In  favor  ot  defendants,  and  they  bring 
OTor.  BeTwaed. 

Tarlton  &  Morrow  and  Crane  &  Bams^, 
for  plalntifEs  In  error,  W.  li.  McDonald,  Chas. 
L  Evans,  and  Alexander,  Clark  &  Hall,  for  de- 
fendants in  error. 


DBNMAX,  J.  Prior  to  18CG,  Alexander  Mc- 
Cown, subsequent  to  his  marriage  with  Nancy 
McGown,  acquired  the  McCracken  league  and 
labor  of  land  in  Hill  county,  Tex.,  the  title  to 
which  is  in  controversy  herein.  On  the  20tb 
day  of  September,  18S5,  be  executed  his  will, 
which  proTided:  "(1)  That  I  do  hereby  Kp- 
pt^t  my  beloved  wife,  Nancy  McCown,  and 
my  worthy  and  trusty  friend  Peter  J.  WIUls, 
executors  of  this,  my  last  will  and  testament 
and  I  direct  that  the  county  court  have  noth- 
ing to  do  with  my  estate,  or  with  Ite  settle- 
ment other  than  to  probate  and  registry  ct 
my  will  and  an  inventory  of  my  estate;  and, 
should  my  friend  P.  J.  Willis  decline  assisting 
my  wife  In  the  execution  of  this  trust  then  I 
direct  that  my  said  wife  be  not  required  to 
give  any  bond  for  the  execution  of  this  will. 
(2)  I  direct  that  all  my  just  debts  be  paid  as 
soon  as  possible,  for  which  my  executors  shall 
have  all  the  power  to  raise  funds  out  of  my 
effects  that  a  court  would  give  them,  and  for 
this  purpose  to  sell  and  convey  lands  or  other 
property."  The  will  then  refers  to  the  wife's 
separate  property  as  b^ng  of  record,  gives  her 
the  iiousehold  furniture,  and  provides  that 
the  balance  of  the  property,  being  communi- 
ty, should  go  according  to  law,  except  that  a 
c^aln  sister  should  be  excluded.  McCown 
died  October  15,  1806,  and  the  will  was  pro- 
bated, and  Nancy  McCown  and  P.  J.  Willis 
were  appointed  and  qualified  as  executors,  on 
November  26,  185Q,  by  taking  the  oath  and 
filing  a  bond.  The  Inventory  of  the  estate 
filed  according  to  law  showed  personal  and 
real  property  variously  estimated  to  have  been 
worth  from  fifty  to  one  hundred  thousand  dol- 
lars; a  large  portion  of  the  personal  property 
being  slaves,  and  most  of  the  lands  being  un- 
productive. The  record  does  not  disclose  the 
doings  of  the  ezecntora  except  In  a  most  gen- 
eral way.  It  appears^  howevw,  that  some  of 
the  slaves  were  hired  out  smne  of  them  were 
sold,  and  the  remainder  were  freed,  and  that 
the  ^ecutora  did  not  make  any  sale  of  lands 
dnrlng  the  lifetime  of  Nancy  McCown,  who 
died  intestate  In  1870.  Chambers  was  ap- 
pointed admlnlstraior  of  her  estate,  and  con- 
tinned  to  act  as  such  until  July,  1876,  when 
J.  T.  and  Annie  E.  Pierce,  husband  and  wife, 
were  appointed  joint  administrators  to  suc- 
ceed Chambers,  and  they  acted  as  such  until 
1888.  On  Blarch  20, 1871,  and  after  the  death 
of  Nancy  McCown.  P.  J.  WUlls  executed  the 
following  Instnunent:  "State  of  Texas,  Coun- 
ty of  Hill.  Know  all  men  by  these  presents, 
I,  P.  J.  Willis,  executor  of  the  last  will  and 
testament  of  Alex.  McCown,  jd^eceased,  of 
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Montgomery  county,  Texas  (for  which  refer- 
ence iB  bere  made  to  said  Trill),  reposing  espe- 
cial confidence  In  the  skUl  and  Integrity  of 
Wm.  B.  Tarver,  of  the  county  of  Hill,  and 
state  aforesaid,  have  made,  constituted,  and 
appointed,  and  do  by  these  indents  nomi- 
nate, make,  constitute,  and  appoint,  the  said 
Wm.  B.  Tarver  my  true  and  lawful  attorney 
in  fact  for  me,  and  in  my  name  as  executor 
of  the  said  Alexander  McCown,  deceased,  to 
convey  and  sell,  and  good  and  sufflcloit  titles 
and  conveyances  make,  to  all  or  any  jiart  of 
the  lea^e  of  land  In  Hill  county,  Texas, 
about  eight  miles  N.  W.  of  the  town  of  Hilla- 
boro,  and  known  as  the  'Amanda  F.  Mc- 
cracken League/  hereby  giving  to  my  said 
attorney,  Wm.  B.  Tarver,  fuU  power  and  au- 
thority In  the  sale  and  conveyance  of  said 
land  the  same  that  I  could  do  If  personally 
ivesent,  and  to  receive  and  receipt  for  any 
money  or  moneys  arising  from  the  sale  of  said 
land,  hereby  ratifying  and  confirming  any  and 
all  legal  acts  done  by  my  said  attorney  by 
virtue  of  the  premises.  Witness  my  hand  and 
scroll  for  seal,  at  Hillsboro,  Texas,  this 
March  20, 1871.  [Signed]  P.  J.  Willis,  Exec- 
utor of  A.  McOown."  W.  B,  Tarver,  In  the 
name  of  P.  J.  Willis,  the  executor  of  the  es- 
tate of  Alexander  McGown,  by  said  Tarver, 
agent,  during  the  years  1871-72,  and  after  the 
execution  of  said  power  of  attorney,  conveyed 
to  various  persons  small  portions  of  said 
league,  receiving  therefor  part  cash  and  part 
notes  executed  by  the  difTerent  purchasers 
payable  to  P.  J.  Willis  as  such  executor,  and 
at  the  time  of  such  sales  surveyed  such  tracts, 
and  placed  the  respective  purchasers  In  pos- 
session; the  lands  being  at  that  time  unim- 
proved, such  purchasers  placed  thereon  valu- 
able imiH^vements.  The  lands  thus  sold  by 
WiDls  through  Tarver  constituted  the  greater 
portion  of  said  league  and  labor.  In  March 
and  May,  1873,  Willts,  as  executor,  executed 
two  deeds  to  small  tracts  to  two  of  defend- 
ants. Alexander  McCown  and  his  wife,  Nan- 
cy McCown,  having  both  died  without  issue, 
the  heirs  of  Alexander  McCown  in  1873  sued 
the  administrator  and  the  heirs  of  Nancy  Mc- 
Oown, claiming  a  portion  of  the  estate  ac- 
cumulated In  Texas  by  Alexander  and  Nancy 
McCown  during  their  marriage.  The  result 
of  such  litigation  was  that  the  heirs  of  Alex- 
ander McCown  recovered  an  Interest  in  said 
property.  After  Pierce  and  wife  became  ad- 
ministrators of  the  estate  of  Nancy  McCown, 
they  caused  to  be  sold  imder  orders  of  the 
probate  court  a  three-quarter  interest  in  va- 
rious small  tracts  of  land  out  of  the  remain- 
der of  said  league  left  after  the  sales  made  by 
Tarver  and  Willis  as  above  stated,  and  at  the 
same  time  the  heirs  of  Alexander  McCown, 
through  tbelr  attorney  In  fact,  conveyed  to 
the  purchasers  under  such  probate  sales  a 
ooe-fonrth  undivided  Interest  in  each  of  said 
tracts.  This  is  an  action  of  trespass  to  try 
title,  brought  by  the  heirs  of  Alexander  Mc- 
Oown and  the  heirs  of  Nancy  McCown  to 
recoTer  from  the  defendants  claiming  un- 


der the  sales  above  mentioned  said  league 
and  labor;  the  said  heirs  of  Alexander  Mc- 
Cown suing  as  original  plaintiffs,  and  the 
heirs  of  Nancy  McCown  suing  as  interveneiv. 
Defendants  pleaded  not  guilty,  three,  five,  and 
ten  years*  limitations,  and  Improvements  in 
good  faith.  Tbere  was  a  verdict  and  Judg- 
ment for  defendants,  from  which  an  appeal 
was  taken  to  the  court  of  civil  appeals  of  the 
Fifth  district  where  the  Judgment  was  re- 
versed, and  the  cause  remanded,  as  shown  by 
the  opinion  of  that  court  29  S.  W.  484.  Up- 
on a  second  trial,  verdict  and  judgment  were 
for  defendants,  from  which  plaintiffs  and  in- 
terveners appealed  to  the  court  of  civil  ap- 
peals for  the  Fifth  district  and,  the  caus<^ 
being  subsequently  transferred  by  the  su- 
preme court  to  the  court  of  clvU  appeals  for 
the  Fourth  district,  that  court  reversed  the 
Judgment  of  the  district  court  u^d  ordered 
the  cause  remanded  for  another  trial.  40  S. 
W.  54.  'Hiereupon  the  defendants  in  the 
court  below  aK>]Ied  to  this  court  for  a  writ  of 
error  upon  the  ground  that  snid  two  courts  of 
cIvD  a^ieals  in  said  opinionii<  held  differently 
upon  several  questions  of  law  involved  herein. 
This  court  having  granted  the  apidlcatlon  for 
writ  of  error,  and  assumed  Jurisdiction  upon 
the  ground  stated,  it  becomes  necessary  to  de- 
termine whether  any  of  the  assignments  of 
error  made  In  the  court  of  civil  appeals  upon 
the  last  appeal  were  well  taken. 

The  first  assignment  at  error  complains  of 
the  actkm  of  the  trial  court  in  overrulhijiir 
plahitiffs'  and  Interveners'  motion  to  suppress- 
the  depo^ons  of  J.  R.  Peel.  The  bill  of  ex- 
ceptions reserved  to  the  action  of  the  court 
upon  that  motion  Is  substantially  as  follows: 
"Be  It  rememb^ed  that  upon  the  call  for  trial 
of  this  cause  counsel  for  plaintiffs  presented 
to  the  court  the  following  motion  to  sup- 
press the  depositions  of  the  witness  J.  R. 
Peel  [here  the  bill  sets  out  In  full  tbe  motion, 
in  which  various  facts  and  circumstances  are 
detailed  as  constituting  grounds  for  the  sup- 
presadon  of  such  depositions,  said  motion  be- 
ing too  long  to  copy  here],  and  tt  fiuther  ap- 
peared to  the  court  that  tbe  last  term  of  tbe 
district  court  of  Hill  county,  Texas,  was  be- 
gun on  the  4th  day  of  March,  1895,  and  upon 
inspectloa  of  the  envelope  containing  said 
depositions  of  J.  R.  Peel  it  appeared  Oiat  said 
deposfltions  were  duly  returned  to  and  filed 
in  said  district  court  on  the  Sth  day  of  March. 
1895,  and  that  plaintiffs  and  interveners  ob- 
tained a  continuance  ot  this  cause  on  the  11th 
day  of  March,  1895,  and  the  court  being  of 
opinion  that  said  motion  to  suppress  said  depo- 
sitions was  not  made  and  determined  at  the 
first  term  of  sahl  court  after  said  depositions 
had  been  filed,  as  Is  required  by  article  223')- 
of  the  Revised  Civil  Statutes  of  Texas,  as 
amended,  came  too  late,  and  overruled  said 
motion;  to  which  ruling  of  tbe  court  the  plain- 
tiffs and  intervenors  then  and  there  exoepteft. 
and  now  here  tender  this,  their  bill  of  excep- 
tions to  said  ruling,  and  ask  that  tbe  same  be 
signed,  vMch  1m  acandlngly  done."   It  will 
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be  observed  tiiat  the  Un  does  not  state  that 
the  facts  set  otrt  In  the  motion  are  tme,  and, 
In  the  absence  of  sucta  a  statement,  we  can- 
not assume  fliem  to  be.  The  only  facts  stated 
In  the  bill  are  (1)  that,  upon  a  calling  of 
tbe  cause  for  trla^  plaintiffs  and  Interrenera 
presented  the  motion  set  out  therein  to  sup- 
press the  depositions;  (2)  thai:  the  previous 
teem  of  the  dlatrt<)t  court  of  HUl  county  be- 
Manrh  4.  181)6;  (3)  that  the  deposStions 
of  Peel  were  returned  Into  said  court  March 
8,  1885;  (4)  ttAi  plahitlffs  and  Interreners 
obtained  a  continuance  March  11,  1S85.  It 
Is  too  clear  for  argument  that  these  facts 
would  not  Justify  tUs  court  in  holdlnj;  that 
the  district  court  erred  In  refusing  to  quash 
the  depoeHions.  If  plalntlfCs  and  Interveners 
wished  to  have  court  consider  any  of  Ibe 
f&cts  set  up  In  their  motion  in  passing  upon 
the  ndlng  of  the  trial  court,  they  should  have 
bad  that  court  determine  and  state  In  the  bill 
widcb  of  such  facts  are  tme.  But  H  appeen 
from  tbe  bill  that  the  tclal  court  ov^ruled 
the  motion  because.  In  his  opinion,  It  was 
nude  too  late,  and  counsel  for  plaintiffs  and 
Interveners  in  dieh-  brief  urge  that  '^e  ruling 
of  the  court  that  the  motion  to  suppress  came 
too  late  was  a  virtual  adtoisaion  that  It  was 
good  If  It  bad  been  presented  In  time,  and 
this  court  will  only  pass  upon  t^e  question 
which  the  court  below  passed  upon,  and  which 
Is  presented  here  for  revision,  viz.  whether  or 
not  the  objections  to  the  deposition  were  pre- 
sented  In  time."  We  cannot  accede  to  this 
proposition.  Tbe  trial  court  overruled  the 
motion  to  quash  the  dei>oBitlon.  Upon  the 
trial,  defendants  obtained  a  verdict  and  Judg- 
ment. Plaintiffs  and  interveners  have  a  le- 
gal right  to  seek  to  have  that  verdict  and  Judg- 
ment set  aside  upon  ttie  ground  that  the  trial 
court  erred  in  Its  rulhig,  and  not  upon  the 
ground  that  It  erred  In  the  reasons  given 
fh^refor.  In  order  to  Justify  this  court  In  re- 
versing the  judgment,  k  devolves  upon  appel- 
lants to  show  affirmatively  by  the  record 
facts  demonstrating  the  error  of  the  ruling 
of  the  trial  court  upon  the  motion.  Being  of 
opinion  that  the  facts  stated  in  the  Ull  do 
not  show  that  the  trial  court  erred  in  over^ 
ruling  tbe  motion,  we  must  bold  tbe  assign- 
ment of  error  not  well  taken,  without  regard 
to  tbe  question  whether  the  motion  came  too 
late,  vtpoa  which  point  we  are  not  called  upon 
to  express  an  opinion. 

tinder  vBrtous  assignments  It  Is  strenuously 
aiiged  that  the  power  to  sell  conferred  by 
fhe  will  was  a  hare  power,  not  coupled  with 
any  Interest,  and  did  not  survive  to  Willis 
upon  the  death  of  Nantiy  McOown,  and  that, 
thereftore,  all  the  deeds  made  by  Willis,  either 
in  person  or  through  Tarver,  were  without 
authority,  and  passed  no  title.  It  would  seem 
that  this  question  has  been  settled  by  adjudi- 
catfons  in  this  state.  Jicftmson  v.  Bowden,  13 
Tex.  670;  Mayee  v.  Btenton,  67  Tex.  'Zi5,  3  8. 
W.  40;  Roberts  v.  Oonnellee,  71  Tex.  11,  8 
8.  W.  626;  Bennett  v.  Klber,  76  Tex.  385, 
13  &  W.  220;  Etekridge  t.  Patterson,  78  Tex. 


417,  14  S.  W.  1000.  Bat  it  Is  insisted  tMt 
none  of  the  cases  above,  except  Roberts  v. 
Oonnellee,  were  governed  by  chapter  81,  p. 
141,  Qen.  Laws  1870,  and  that  In  that  case 
section  160  of  tba:t  act  was  overlooked,  and 
therefbre  it  la  not  authority  In  this  case.  It 
Is  urged  that  at  common  law  the  power  would 
not  survive;  that,  to  change  the  law  In  that 
respect,  the  English  statute  referred  to  In 
Johnson  v.  Bowden  was  enacted;  that  to  ac- 
oompUsh  a  slmllof  result  a  like  statute  was 
at  an  early  day  enacted  in  Texas;  that  under 
and  by  reastxi  of  such  statute  Johnson  v.  Bow- 
den was  correoHy  decided;  that  se(^on  160 
of  the  act  of  1870,  supra,  wlilch  Is  as  follows: 
"When  a  will  contains  directions  that  no  ac- 
tion be  had  in  the  district  court  In  the  admin- 
istration of  the  estate,  except  do  prove  and 
record  the  same  or  to  prove  and  record  H  and 
return  an  inventory  and  apprais^ent,  no 
other  provisions  of  Hiis  act,  except  as  declared 
In  subdlvl^on  four  of  section  one  hundred  and 
flf^-elght,  shall  apply  to  such  estMte;  but  the 
same  shall  become  like  any  other  property 
to  be  administered  under  a  power,  (Aaxgeebia 
In  the  hands  ot  a  trustee,  and  liable  to  execu- 
tion hi  any  court  having  Jurisdiction,"— ex- 
empted Independoit  executors  ftcon  Hie  opera- 
ttoQ  of  the  other  provisions  of  said  act,  pro- 
viding for  the  survival  of  the  power  to  one 
executor  in  case  ot  the  death  of  the  other, 
and  that,  th^^re,  the  question  as  to  whedier 
Willis  had  power  to  sell  after  Nancy  Mc- 
Oown's  death  must  l^e  determined,  under  the 
common  law,  adversely  to  such  power.  We 
do  not  understand  that  the  decision  tu  John- 
son T.  Bowden  was  based  upon  the  statute, 
or.  In  other  words,  tSiat  It  would  have  been 
ruled  dllPerentiy  had  there  been  no  statute  on 
the  subject  The  learned  Judge,  In  delivering 
the  opinion,  after  quoting  from  several  au- 
thors, used  this  language:  "By  this  win  the 
power  WHS  given  the  executors  without  nam- 
ing them.  The  payment  of  the  dfMs,  and 
the  general  management  and  scpttlement  of 
the  estate,  were  committed  to  their  charge. 
And  whether,  in  doing  this,  it  would  be  to  the 
advantage  of  the  estate  to  sell  these  lots,  was 
certainly  Intmsted  to  the  discretion  of  her 
executors  virtirto  ofRcII.  As  the  dirty  of  set- 
tling the  estate  devolved  alone  on  Gooch  by 
the  renunciation  of  Eerrill,  he  was  unques- 
tionably  intrusted  with  the  same  discretion  in 
the  exercise  of  the  powers  with  whl<±  the 
executors  were  intrusted  for  this  purpose.  If 
this  was  not  so,  the  renunciation  of  the  trust 
by  one  executor  would  render  the  quallflca- 
tion  of  the  other  nugatory.  *  •  *  As  the 
testatrix  must  have  known  by  the  death,  re- 
nunciation, or  neglect  of  one  ot  the  parties 
she  nominated  as  executors  ot  her  estate  Its 
admint?traitton  would  be  committed  to  the  sole 
charge  of  the  others,  we  may  infer  that  she 
contemplated  and  intended  the  powers  com- 
mitted to  them  as  executors  should  not  be  re- 
garded as  a  personal  or  Individual  trust,  but 
should  be  exercised  by  such  one  of  them  as 
might  discharge  the  duties  of  the  executor- 
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ship."  Our  probate  laws  from  an  earij  day 
bflve  provided  that  a  testator  mlgbt,  hy  will, 
direct  that  do  action  aboidd  be  had  in  the 
pnbafte  court  in  the  adminlstHEitiao  of  his  es- 
tate. Tbia  law  was  in  force  when  McOown 
executed  his  ndll.  He  availed  bimaelf  there- 
of, and  appointed  executors  to  administer  his 
estate  outside  of  the  court.  His  leading  in- 
tent was  aiat  his  estate  should  not  be  admin- 
latered  by  the  probate  court,  and  the  appoint- 
ment of  tola  executors  was  merely  a  means 
of  efTeGPtlu;  such  Intent.  In  providing  such 
means  he  mod  do  laigtiage  Indloaitlng  that  one 
stwuld  not  act,  and  that  the  eetate  should  be 
thrown  back  into  the  prcAiate  court  hi  case  oC 
the  deatta  of  the  other.  In  such  an  event  It  is 
Imt  fair,  and  In  accord  witdi  the  general  pur- 
pose of  the  testator,  to  presume  that  he  in- 
tended the  survivor  to  act,  for,  in  the  absence 
of  such  a  presumption,  the  leading  Intent  of 
the  testator  would  be  defeated.  We  Indulge 
a  similar  presumption  In  cases  where  the  tes- 
tator provides  that  the  probate  court  shaM 
take  no  action  m  the  admtniatxetlon  of  his 
estate,  appoints  an  executor,  but  omits  to  con- 
fer upon  him  any  power;  for  In  such  case  we 
preminw  he  Intended  the  executor  to  have 
power  to  sell  property  to  pay  debts,  since.  In 
the  alMence  of  such  a  power,  the  estate  must 
be  administered  In  the  probate  court  cwtrary 
to  the  expressed  Intent  of  the  testator.  If, 
In  truch  case,  a  power  to  sell  Is  to  be  raised  by 
presumption  or  Imf^catiion,  c^talnly  the  pow- 
er expressly  conferred  by  the  will  must  be 
continued  In  the  surviving  executor.  Again, 
If  we  read  the  language  of  the  will  in  the  light 
of  the  circumstances  surrounding  the  testator, 
additional  grounds  will  be  found  for  this  pre- 
sumption. The  testator  contemplated  that 
one  of  tlie  executors  might  be  called  upon  to 
act  alone,  and  provided  that,  If  Wllhs  should 
decline,  his  wife  should  not  be  required  to  give 
bond.  He  did  not  deem  K  necessary  to  say 
anything  about  her  power  of  sale,  probab^ 
for  the  reasca  that  he  was  aware  that  if,  frmn 
any  cause.  It  should  become  necessary  for  one 
of  the  executors  to  act  alone,  the  law  then  In 
force  wonid  dotbe  him  with  all  the  power  he 
bad  conferred  upon  his  executors  as  a'  class. 
We  do  not  think  sectlcm  160  of  the  act  of 
1870  was  Intended  to  change  the  rule  of  law 
upon  this  question,  mie  latter  pert  of  the 
section  shows  clearly  that  it  did  not  intend 
to  return  the  estate.  In  a  case  like  this,  Into 
the  protxite  court,  for  It  provides  that  the 
property  In  the  hands  of  the  Independent  ex- 
ecutors "sliall  become,"  etc.,  showing  clearly 
that  the  creditors  were  expected  to  reach  It  In 
all  events  In  Che  hands  of  the  executor. 
Therefore  It  would  seem  necessary  for  WUHs* 
power  of  sale  to  be  continued  under  this  new 
statute,  for  ottierwise  he  would  have  been 
compelled  to  allow  the  property  to  be  sub- 
jected to  execution  for  the  payment  of  the 
debts.  We  are  erf  opinion  that  the  power  of 
sale  sarvlved  to  WUHs  upon  tbe  death  of 
Nancy  McOown,  and  that  tbe  assignments  re- 
ferred to  abore  are  not  well  taken. 


nnd»  other  afaignmenta  of  error  It  is  urged 
that,  since  said  power  of  attorney  etiows  on 
Its  face  that  WQlls  thereby  attempted  to  dele- 
gate to  Tarver  the  discretionary  power  to  sell 
conferred  upon  blm  by  the  will,  such  power 
of  attorney  IVTold,  and  was  not  admissible  in 
evidencc^lt  has  been  held  in  this  state,  la 
accordance,  as  we  think,  with  sound  principle. 
(1)  that  an  executor  cannot  delegate  the  dls- 
(xetionary  powers  conferrM  upon  him  by  the 
win,  (2)  that  be  can  delegate  such  of  those 
powers  as  do  not  Involve  the  exercise  of  dis- 
cretion, and  that  the  mere  execution  of  deeds 
In  accordance  with  trams  satisfactory  to  the 
executor  Is  not  the  exercise  of  a  discretionary 
powe^^hls  latter  prcfK>sltion  was  distinctly 
decided  by  the  court  of  dvil  ai^ieals  in  a  well- 
considered  oplnl<Mi  In  Smith  v.  Swan,  2  Tex. 
Civ.  App.  563,  22  S.  W.  247,  and  an  applica- 
tion for  writ  of  error  therein,  complaining  only 
that  the  court  erred  in  holding  that  proposi- 
tion of  law,  was  refused  by  this  court.  In  so 
far  as  the  Instrument  attempted  to  delate  the 
first  class  of  powers.  It  was  Ineffective,  but. 
in  so  far  as  It  delegated  the  mere  power  to 
execute  deeds  In  the  name  of  Willis,  It  was 
valid.  Therefore  It  was  admissible  In  evi- 
dence, and  said  (^slgnmenta  are  not  well  taken. 

The  flfteentb  assignment  of  error  Is  as  fol- 
lows: *'The  trial  court  erred  in  the  fifth  sub- 
dlvidon  of  Its  general  chai^  to  the  jury,  as 
follows:  The  court  instructs  you  further  that 
said  P.  J.  Willis  had  no  power  to  confer  by 
powor  of  attorney  upon  W.  B.  Tarver  the  au- 
thority of  taking  control  and  dlspostog  of  any 
of  the  estate  of  Alex.  McCown,  or  of  exercis- 
ing acts  of  discretion  In  reference  to  the  sale 
of  any  of  the  estate;  and  said  power  of  attor- 
ns, in  so  far  as  It  undertook  and  purported  to 
conv^  such  power  and  authority  to  W.  B. 
Tarver,  would  be  Inoperative  and  Ineffective: 
but  the  said  Willis  was  authorized  by  law  to 
confer  upon  said  Tarver  authority  to  negoti- 
ate sales,  deliver  deeds,  and  receipt  for  pur- 
chase money;  and.  In  the  event  yon  find  that 
Tarver  did  negotiate  sales,  and  exercise  acts 
of  discretion  concerning  the  sales  and  disposi- 
tion of  said  lands  belonging  to  the  estate  of 
Alex.  McOown,  then  you  will  Inquire  wheth^- 
or  not  the  said  P.  J.  Willis,  executor  as  afore- 
said, was  Informed  of  such  sales,  and  whether 
or  not  with  fnll  knowledge  of  all  the  facta,  h**^ 
ratified  and  confirmed  same,  and  accepted  and 
appropriated  the  proceeds  tiiereof  to  the  es- 
tate of  Alex.  McCown;  and,  If  you  so  find, 
then  such  sales,  as  made  by  Tarver,  would  be 
binding  upon  the  heirs  of  said  Alex.  McCown;' 
and  in  refusing  to  give  the  jury  the  special  in- 
struction No.  2,  requested  by  the  appellants, 
as  follows:  'The  recitations  In  the  power  of 
attorney  from  P.  J.  Willis,  executor,  to  W.  B. 
Tarver,  under  which  some  of  the  defendnnts 
claim  title,  and  the  uncontroverted  testimony 
of  W.  B.  Tarver  himself,  show  that  P.  J. 
Willis,  executor,  attempted  to  delegate  to  said 
Tarver  the  discretionary  power  of  selling  and 
making  title  to  the  lands  which  were  conveyed 
to  the  several  defendants  claiming  under  that 
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power  of  attorney.  Said  power  of  attonipy 
iB  Told,  and  the  def^idatita  rifllwting  nnder 
such  oonreyaiices  by  W.  B.  Tarver  took  no 
titles  to  tbe  land  tirns  attempted  to  be  convey- 
ed to  tbem,  and  yon  will  theref(m  find  against 
those  defendants  claiming  title  under  the  con- 
veyances made  by  said  Tarrer  In  favor  of  such 
of  tbe  plalntllEs  and  Interveners  as  yon  may 
And  are  not  barred  by  the  statate  of  limitations. 
In  accordance  with  other  Instructions  bere- 
wlth  glvoi  you,'— because  such  special  instruc- 
tion Is  the  correct  Interpretation  at  Hie  power 
of  attorney,  and  said  general  charge  Is  an 
roneous  statement  of  the  law  In  telling  the 
Jury  that  the  said  Willis  was  authtnized  by 
the  law  to  confer  npcm  said  Tarver  the  au- 
thor!^ to  negotiate  sales,  deliver  deeds,  and 
receipt  fw  purchase  money,'  all  of  which  are 
acts  of  discretion,  and  did  not  leave  the  jury 
any  room  to  determine  what  -acts  of  discretion 
were  to  have  been  exerdsed,  or  may  have 
been  exercised,  under  said  power  of  attorney, 
and  the  acts  of  ratification  were  Insufficient  in 
law."  From  what  has  been  said  above.  It  re- 
sults that  if  WUUs,  In  fba  exercise  of  his  Judg- 
ment and  discretion,  determined  that  it  was 
to  the  interest  of  the  estate  to  sell  property, 
that  this  particular  land  should  be  sold,  that 
it  should  be  sold  hi  parcels,  and  the  terms  of 
sale,  then  Tarver,  under  the  power  of  attor^ 
ney,  could,  for  him,  and  In  his  name,  have 
executed  the  deeds  and  received  tbe  considera- 
tion, such  acts  being  merely  executive  In  diar- 
acto:.  Therefore,  If  the  executor  bad,  In  per- 
aoa,  before  the  sales  were  made,  determined  all 
the  questions  Involving  the  exercise  of  any 
Judgm«it  or  discretion,  be  could  legally  have 
consummated  the  sales  in  accordance  with 
such  determination,  throi^b  tbe  agent,  with- 
out having  In  person  signed  any  Instrument 
except  the  power  of  attorney.  It  logically  fol- 
lows that,  If  he  performed  some  of  those  dis- 
cretionary acts  before  the  agent  executed  the 
deed,  and  thereafter,  with  full  knowledge  of 
an  the  facts,  performed  othov,  approving  the 
sale,  the  deed  would  bind  tbe  estate.  We  think 
It  also  follows  that.  If  the  agent,  In  the  first 
Instance,  executed  the  deed  In  tbe  name  of  the 
executor,  and  thereafter,  when  Informed  there- 
of; with  knowledge  of  all  the  facts,  the  latter. 
In  Ibe  exercise  of  his  discretionary  powers,  ap- 
proves of  and  ratifies  the  sale,  tbe  deed  will 
bind  the  estate.  Giddlngs  v.  Butler,  47  Tex. 
6SS.  The  true  principle  underlying  tbe  whole 
question  Is  that  the  mere  act  of  executing  the 
deed  by  such  an  agent  Is  never,  of  and  by  It- 
self, si^cient  to  bind  the  estate,  but  needs  to 
be  supplemented  by  the  exercise  of  the  exec- 
utor's discretionary  powers  In  favor  of  the 
transaetion  evidenced  thereby;  but  at  the 
same  time  it  Is  not,  even  standing  alone,  a  void 
net.  In  order  to  fully  execute  the  power  of 
sale  conferrod  upon  the  executor,  two  classes 
of  acts  must  be  performed:  (1)  Those  InTolv- 
Ing  tbe  exercise  of  discretion  or  Judgment,  and 
(2)  those  which  do  not,  but  are  merely  execu- 
tlTO  In  character.  But,  while  It  takes  both  to 
ao  execute  the  power  as  to  bind  the  estate,  and 


while  the  foi'mer  must  be  performed  by  the 
executor,  and  need  not  be  evidenced  by  writ- 
ing, the  latter  may  be  done  through  an  agent; 
and  there  Is  no  rule  of  law  requhring  that  both 
classes  of  acts  be  performed  at  the  same  time, 
or  prescribing  which  shall  be  done  first  In 
Newton  v.  Bronson,  13  N.  Y.  587,  the  will  au- 
thorized the  necutors  to  sdl  and  convey.  In 
their  discretion,  at  pubUc  or  private  sale,  and 
upon  such  terms  as  they  mi^bt  deem  proper. 
Only  one  executor  qualified.  "Ogden  A  Jones 
executed  the  contract  sought  to  be  enforced  In 
the  name  of  tbe  defendant  as  executor.  There 
was  no  proof  that  they  were  authorized  in 
writing  by  defendant  to  do  so.  or  that  they  had 
any  express  authority  from  him  to  execute  the 
contract  at  the  time  It  was  made;  but  there 
was  evidence  of  declarations  and  acts  by  the 
defendant  as  executor  acknowledging  the  va- 
lidity of  the  contract;  and  letters  written  by 
htm  as  executor  to  the  plalntllT,  acknowledg- 
ing receipts  of  payment  upon  the  contract, 
were  read  In  evldrace."  It  was  urged  there, 
as  her^  that  the  contract  was  void,  even  If 
Ogden  &  Jones  were  authorized  to  make  it, 
because  defendant  could  not  delegate  authority 
to  contract  for  the  sale  of  the  land,  and  that 
no  ratification  or  acceptance  of  money  upon  It 
could  render  It  valid.  In  pas^ng  upon  this 
question  the  court  said:  "The  reason  of  the 
maxim,  'Del^atus  non  potest  delegare,'  how- 
ever, Is  that,  In  tbe  cases  to  which  It  applies, 
the  first  constituent  has  a  right  to  the  personal 
Jtidgment,  care,  and  skill  of  tils  agent.  As- 
suming that  Ogden  &  Jones,  in  this  case,  acted 
without  authority  from  the  defendant,  the  lat- 
ter had  a  right,  when  the  contract  came  to  his 
knowledge,  either  to  repudiate  or  to  confirm  It. 
In  determining  upon  one  or  the  othra-  course, 
he  brought  Into  exercise  those  personal  quafi- 
ficatlons  on  account  of  which  he  Is  presumed 
to  have  been  selected  by  the  testator.  The  law 
does  not  allow  him  to  commit  the  power  with 
which  he  is  intrusted  to  another,  for  perhaps 
that  would  btnil  tbe  estate  to  a  transaction 
which  the  former  might  not  have  con^ildered 
advantageous  and  safe  if  he  liad  acted  directly 
upon  it  The  reason  falls  where  the  person 
actually  Intrusted  wltn  the  authority  has.  with 
a  full  knowledge  of  the  facts,  ratified  the  act 
of  one  who  has  assumed  to  act  as  his  agent." 
We  think  It  Inaccurate  to  characterize  the  sub- 
sequent approval  of  the  terms  of  the  contract 
by  the  executor  as  a  ratification,  for  it  is  a 
mere  exercise  by  him  of  the  discretionary 
powers  whicli  be  could  not  delegate.  So.  in 
the  case  before  us.  If  the  executor,  after  Tar- 
ver executed  a  deed  or  deeds  xtpon  being  fully 
Informed  of  all  the  facts,  approved  of  tbe 
terms  of  the  sale  or  sales,  such  approval  was 
not,  accurately  speaking,  a  ratiflcntiou  of  the 
act  of  execution  of  the  deed  or  deeds,  but  was 
a  performance  by  him  of  the  discretionary  acts 
necessary,  in  addition  to  the  execution  of  the 
deed  by  Tarver,  to  a  complete  execution  of  the 
power  of  sale  conferred  by  the  will. 

Having  determined  the  principles  of  law 
applioflble  to  such  transnctlons,  we  must  In 
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order  to  test  the  correctness  of  the  charges 
set  out  In  the  above  assignment  look  to  the 
evidence  snbmltted  to  the  Jury  upon  the  Issue 
as  to  whether  Willis  did,  In  fact,  exercise  the 
discretionary  povrers  conferred  npon  him  by 
the  will.  The  power  of  attorney  executed  a 
few  months  after  the  death  of  Nancy  Mc- 
Gown  shows  on  Its  face  that  the  executor  had 
then  determined  npon  a  sale  of  this  very 
land  In  bulk  or  In  parcels,  as  might  be  most 
advisable,  thereby  exercising  one  of  the  most 
Important  discretionary  powers  vested  In  him. 
The  sales  were  mostly  in  small  tracts,  for 
part  cash  and  part  on  time,  the  notes  for  de- 
fen  ed  payments  being  payable  to  WUlls  as 
executor,  and  reciting  that  the  deeds  had  been 
signed  by  "Peter  J.  Willis,  executor  of  Alex- 
ander MeCown,  deceased,  by  W.  B.  Tarver, 
agent,"  the  dates  of  such  sales  extending  over 
a  period  of  several  years,  and  the  deeds  being 
placed  on  record  from  time  to  time  as  such 
sales  were  made.  R.  J.  Sledge,  one  of  the 
purchasers  under  deed  executed  by  Tarver 
soon  after  the  date  of  the  power  of  attorney, 
testified,  "My  recollection  Is  that  W.  B.  Tar- 
ver showed  me  the  land,  and  I  closed  the 
trade  with  WlUis."  He  also  testified  that  he 
thought  he  paid  the  cash  payment  ($2,000)  to 
Willis,  and  that  he  executed,  and  afterwards 
paid,  to  Willis,  bis  note  for  the  balance  of  the 
purchase  money,  |2,250.  The  agent,  Tarver, 
testliled  that  be  sold  the  lands  In  parcels  to 
various  parties,  taking  in  payment  part  cash 
and  balance  In  vendor's  lien  notes  of  the  re- 
spective purchasers,  payable  to  P.  J.  Willis, 
executor  of  Alexander  MeCown;  that  he  re- 
mitted the  proceeds  of  such  sales  to  Willis 
from  Ume  to  time;  and  that  "P.  J.  Willis  ac- 
knowledged the  receipt  of  said  money  In  each 
and  every  Instance,  sometimes  by  letter,  and 
several  times  by  personaUy  saying  so.  His 
letters  to  me  uniformly  expressed  that  he  was 
well  satisfied  with  the  sales  I  made,  and  the 
payments  thereon.  When  I  ceased  to  act  as 
ngent  and  attorney  In  fact  for  said  Willis, 
about  '73  or  '74,  I  turned  over  to  his  order, 
to  Abbott  &  McDonald,  attorneys  at  Hllls- 
boro,  Texas,  such  papers  as  belonged  to  said 
business,  together  with  Itemized  and  full  writ- 
ten statement  of  the  transactions  I  had  had 
with  reference  to  the  sale  and  conveyance  of 
s«iid  land."  Witty,  one  of  the  purchasers, 
testified:  "I  was  with  P.  J.  Willis  about  three 
times,  and  I  never  conversed  with  him  on 
any  other  subject  except  this  land.  The  first 
time  was  In  March,  1871,  when  he  was  first 
at  my  house,  and  wanted  to  sell  the  land.  I 
cannot  repeat  all  the  language,  but  have  stat- 
ed the  substance.  The  second  time  I  met  him 
was  in  HUlsboro.  I  was  paying  him  some 
money  that  I  owed  him,  in  W.  B,  Tarver's 
ofi3ce.  Myself,  Tarver,  and  Willis  were  the 
only  ones  present  The  time  I  cannot  tell. 
The  third  time  I  met  him  was  In  Hillsboro, 
In  W.  B.  Tarver's  ofilce.  I  cannot  recollect 
the  year,  but  think  it  was  in  1872."  The  rec- 
ord shows  that  WUlIs  procured  Judgments  up- 
aa  some  of  the  notes  for  the  amounts  there- 


of, and  for  foreclosnn  of  the  vendors*  liens, 
and  was  prosecuting  suits  upon  others  at  the 
time  of  his  death;  and  that,  after  Tarver  had, 
in  his  name,  sold  most  of  the  lands,  he  in 
person  executed  two  deeds  to  portions  of 
what  was  left  and  received  a  reconveyance 
from  Sledge  of  part  of  the  tract  O^rver  had 
deeded  him  aa  aforesaid.  There  is  no  evi- 
dence In  the  record  that  he- at  any  time  ques- 
tioned the  titles  of  any  of  the  purchasers, 
and  none  of  the  heirs  are  shown  to  have 
claimed  that  WlUla  did  not  exercise  the  dis- 
cretionary powers  vested  in  him  while  he  was 
living,  and  could  make  known  the  extent  of 
his  knowledge  of,  and  participation  in,  the 
sales;  and  the  record  does  not  show  that  any 
effort  was  made  by  the  heirs  to  ascertain 
whether  the  papers  in  Willis'  possession  at 
the  time  of  bis  death,  relating  to  the  estate 
of  Alexander  UcGown,  tended  to  rebut  the 
testimony  of  Tarver  to  the  effect  that  Willis 
was  cognizant  of,  and  approved  by  letter  and 
otherwise,  aU  said  sales.  The  record  further 
shows  Uuit  though  said  numerous  convey- 
ances were,  soon  after  execution,  placed  of 
record,  and  the  claimants  thereof  went  into 
possession,  making  valuable  Improvements, 
this  suit  was  not  brought  by  the  heirs  of 
Alexander  McCk>wn  until  July  8,  1890,  and 
by  the  Intervention  of  the  heirs  of  Nancy 
McCown  on  March  3.  1891.  From  thte  brief 
reference  to  the  testimony  it  Is  clear  that  the 
Jury  might  have  found  therefrom  that  WIUIr 
determined  to  sell  this  particular  land  in 
small  tracts;  that  he  thereupon  authorized 
Tarver  to  negotiate  sales,  and  subdivide  to 
snlt  purchasers;  that  u  the  sales  were  made, 
the  facts  concerning  same  were,  from  time  to 
time,  as  the  business  progressed,  reported  to 
him;  that  upon  such  reports  he  considered 
the  sales  to  be  advantageous  to  the  estate, 
and  assented  thereto.  IT  these  things  be  true, 
then  Willis  exercised  all  the  discretionary  pow- 
ers conferred  upon  him  by  the  will,  and  such 
action  on  his  part  In  connection  with  the 
execution  of  the  deeds  by  his  agent  Tarver, 
was  all  that  was  necessary  to  a  full  execution 
of  the  power  to  sell  conferred  by  the  will. 
The  fact  that  WiUls  availed  himself  of  the 
Judgment  and  services  of  Tarver  In  the  per- 
formance of  these  discretionary  powers  would 
not  render  the  sales  void.  When  a  purchat>(  r 
dealt  with  Tarver  the  law  charged  him  witli 
knowledge  of  the  fact  that  notwithstanding 
the  general  terms  of  the  power  of  attorney, 
the  agent's  powers  were  not  general;  tliat 
he  could  only  bind  the  estate  by  the  exer- 
cise thereunder  of  powers  of  an  executive 
character;  and  that  as  to  discretionary  mat- 
ters, such  as  fixing  price  and  terms  of  sale, 
his  acts  could  not  bind  the  estate,  but  at  most 
could  only  be  advisory  to  the  executor,  whose 
assent  thereto  was  necessary.  If  the  pur- 
chaser accepted  the  deed  from  Tarver,  and 
delivered  to  him  the  consideration  in  advance 
of  the  exercise  by  the  executor  of  such  discre- 
tionary powers,  taklt^  his  chances  as  to 
whether  their  exercise  would  result  in  a  oom- 
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pletlon  of  the  aale,  so  a«  to  bind  the  estate, 
■aud  if  WlUis  thereafter,  upon  knowledge  of 
-all  the  facts,  accepted  the  terms  agreed  upon 
between  the  purchaser  and  Tarver,  we  see  no 
reason  for  holding  that  the  transaction  Is  any 
less  binding  upon  the  estate  than  if  Willis 
had  exercised  all  his  discretionary  powers 
before  Tarrer  signed  the  deed.  We  under- 
stand the  charge  qf  the  court  set  out  in  the 
above  assignment  as  being  In  accord  with 
these  views.  We  think  the  Jury  could  not 
have  understood  from  it  that  Willis  could 
-confer  upon  Tarrer  any  power  to  agree  upon 
the  terms  of  any  sale  except  subject  to  his 
subsequent  approval.  From  what  has  been 
said.  It  results  that  we  are  of  opinion  that 
there  was  no  error  in  giving  and  refusing  the 
charges  set  out  in  the  assignment  as  therein 
stated.  We  are  of  opinion  that  the  "Judg- 
ments of  the  district  court  of  HUl  county, 
Texas,  in  the  suits  of  P.  J.  Willis,  executor 
of  Alexander  McCown,  against  J.  M.  Moore 
and  various  persons,  for  parts  of  the  pur- 
-chase  money  for  portions  of  the  land  in  con- 
troversy purchased  by  them  from  W.  B.  Tar- 
ver  under  the  power  of  attorney  to  blm  from 
P.  J.  Willis,  executor,"  were  properly  admit- 
ted in  evidence  as  circumstances  tending  to 
show  the  acquiescence  and  consent  of  the 
«xecutor  to  the  sales,  and  also  the  manner 
In  which  the  purchasers  paid  for  the  land, 
and  that  the  assignment  calling  in  question 
the  action  of  the  lower  court  in  admitting 
such  testimony  is  not  well  taken. 

On  the  trial  defendants  offered  In  evidence  a 
Hleed  executed  by  certain  named  heirs  of  Alex- 
-ander  McCown  through  thdr  duly-constituted 
-attorney,  and  by.  John  T.  Pierce,  one  of  the 
administrators  of  the  estate  of  Nancy  Mc- 
Oown.  which  deed  was  substantially  as  fol- 
lows: "Whereas,  Willis,  executor  of  Alexan- 
der McOown,  by  his  agent,  W.  B.  Tarver,  did, 
on  the  13th  of  May,  1871,  execute  to  J.  J. 
Gathlngs  a  deed  to  430  acres  of  the  land  In 
-controversy;  and  whereas,  said  Gathlugs  is  de- 
sirous of  having  said  deed  ratified  by  the  heirs 
of  Alexander  McCown:  Therefore,  in  consid- 
eration of  $180  In  gold,  being  balance  of  pur- 
«ba8c  money  of  said  land,  we,  John  T.  Pierce, 
acting  for  his  wife,  Annie  E.  Pierce,  and  as 
administrator  of  the  estate  of  N.  A.  McCown, 
and  J.  Q.  McCown.  agent  and  attorney  in  fact 
for  certain  named  betrs  of  Alexander  Mc- 
Cown, do  hereby  ratify  and  confirm  said 
deed,  and  relinquish  all  claim  and  title  la 
the  land  by  reason  of  our  heirship  as  afore- 
said." The  record  shows  that  the  parties 
named  In  the  instrument  as  heirs  of  Alexan- 
der McCown  had  given  J.  G.  McCown  full 
power  to  act  for  them.  In  connection  with 
tbe  admission  of  this  deed  In  evidence,  the 
record  states  the  following  facts:  "The  said 
instrument  was  admitted,  not  as  a  conveyance 
binding  on  the  estate  represented  by  John  T. 
Plerc^  bnt  as  evidence  of  p^ment  of  pur- 
-chue  money  to  John  T.  Pierce,  husband  of 
Intervoier,  Annie  E.  Pierce,  and  to  the  heirs 
4tf  Alexander  McCown,  and  as  an  act  of  rati- 


flcatlon  In  those  who  had  legally  glgned  It; 
and  tbe  Jury  were  so  Instructed  at  the  time 
the  deed  was  admitted.  Some  of  the  appel- 
lees dalm  under  J.  J.  Gathlngs."  One  of  tbe 
assignments  of  error  complains  of  the  action 
of  the  trial  court  In  admitting  said  deed  In 
evidence.  This  deed  was  dated  March  6,  ISTS, 
after  the  death  of  Willis,  and  therefore  the 
heirs  of  Alexander  McCown,  who  were  as- 
serting claim  to  a  portion  of  the  property  and 

.  the  estate  of  Nancy  McOown  represented  by 
Pierce  and  wife,  clearly  had  authority  to  col- 
lect and  receipt  for  the  balance  of  the  pur- 
chase mon^  paid  by  Gathlngs,  and  the  deed 
was  admissible  as  showing  such  payment. 
G&things,  having  purchased  under  a  deed  re- 
serving a  vendor's  lien,  bad  the  right,  when 

.  sued  herein  by  tbe  heh^  to  show  that  he  had 
paid  the  balance  of  the  purchase  money.  The 
hein  of  Alexander  McCown  also  had  the  right 
to  ratify  the  deed  In  so  far  as  they  might  t>e 
supposed  to  have  any  Interest  In  the  land 
deeded  to  GathhigB,  and  for  that  purpose  the 
deed  was  odmlstible.  We  do  not  understand, 
from  its  terms,  that  It  purports  to  ratify  on 
the  part  of  the  heirs  of  Nancy  McCown;  but, 
even  if  it  had  done  so,  the  court  could  not 
have  excluded  it  from  the  Jury,  but  It  might 
liave  "heea  its  duty,  upon  request  of  the  heirs 
of  Nancy  McCown,  to  have  Instructed  that  It 
could  not  be  considered  as  against  them  for 
any  purpose  other  than  showing  tbe  payment 
of  the  money  to  the  executor  of  Nancy  Mc- 
Cown, through  whom  they  Inherited.  We 
therefore  are  of  opinion  that  the  assignment 
complaining  of  tbe  Introduction  of  the  deed 
In  evidence  must  be  overruled.  We  are  also 
of  opinion  that  the  testimony  of  Witty  and 
Tarrer,  referred  to  atrare,  was  admissible  as 
circumstances  tendhig  to  show  Willis'  knowl- 
edge of  and  assent  to  the  sales,  and  that  the 
assignments  complaining  of  the  action  of  tbe 
trial  court  in  admitting  same  mxmt  be  orer- 
ruled. 

It  IB  claimed  that  the  court  erred  in  ^vlng 
the  following  charge:  "If  you  believe  from 
the  evidence  that  P.  J.  Wlllla,  executor,  Insti- 
tuted suit  in  the  district  court  of  Hill  county 
to  collect  the  purchase  money  for  lands  which 
had  been  conveyed  to  the  defendants  In  this 
case,  or  those  under  whom  they  claimed,  by 
W.  B.  Tarver,  agent  and  attorney  in  fact  for 
P.  J.  Willis,  executor,  and  that  In  such  suits 
Annie  E.  Fierce  and  John  T.  Pierce,  as  admin- 
istratrix and  admhiistrator  of  the  estate  of 
Nancy  McCown,  and  certain  of  the  heirs  of 
Alexander  McCown,  who  are  parties  to  this 
suit,  or  wbose  descendants  are  parties  to  this 

I  suit,  made  themselves  parties  In  said  suits  for 
the  purchase  money,  and  prosecuted  the  same 

I  to  Judgments,  which  were  paid  by  the  defend- 
ants, or  those  under  whom  they  claimed,  you 
will  find  for  the  defendants  claiming  the  land 
on  which  said  liens  were  foreclosed  as  against 
the  hdrs  of  Nancy  McOown  and  as  against 
such  of  the  heirs  of  Alexander  McCown  as 
became  parties  to  such  suit"  As  above  stated, 
the  power  of  attorn^  «i  its  face  shows  that 
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'WmiB  detomlned  to  mD  tUs  land  In  balk 
or  In  parceU.  The  notes  tmken  In  bte  name 
Infonned  talm  that  the  Bales  bad  bean  made 
In  small  tracts.  Hie  deeds  execnted  1^  him 
fliroi)^  bis  ageitt  were  referred  to  In  the 
notee,  and  both  Inftmned  Um  fully  as  to  the 
tenns  ai  the  sale.  By  SOng  suit  upon  tbe  : 
notes,  be  demanded  the  payment  of  tbe  bal- 
ance of  the  purchase  money.  Tbe  doing  of 
an  these  things  Involred  a  complete  ecendse 
<tf  all  tbe  diacretlonaiy  powers  rested  In  blm 
by  the  wffl  in  favor  of  the  sales,  and,  taken 
In  connecthm  with  the  deeds  executed  by  blm 
thwogta  ItaiTer,  shows  a  complete  execution 
of  the  power  of  sate  etmtalned  In  the  will,  and 
the  estate  was  thereby  bound.  Ttaerefore  both 
plalntU^  and  Intervenm  who  claim  herein 
through  snch  estate  were  bound  by  such  sales. 
Tbe  fact  that  the  suits  wwe  prosecuted  by  the 
heirs  and  executors^  as  recited  In  the  cbarge, 
after  WUlls'  death,  Is  of  no  consequence  ex- 
cept as  Indicating  bow  tbe  notes  were  paid 
tot.  As  above  stated,  the  record  facts  as  tbey 
exlMed  at  the  date  of  Willis*  death  showed  a 
cMnplete  execution  of  the  power  of  sale  con- 
ferred by  Alexander  McCown  upon  his  execu- 
tors as  to  the  tracts  of  land  referred  to  In 
this  charge.  We  are  therefore  of  the  opinion 
that  there  was  no  error  In  the  charge,  and 
that  the  assignment  must  be  overruled. 

Error  Is  assigned  upon  the  action  of  the 
court  in  refusing  to  give  tbe  iollowlog  charge: 
"If  you  And  from  the  evidence  that  there  were 
no  valid  debts  against  the  estate  of  Alex.  Mc- 
Cown existing  at  the  date  of  the  power  of  at- 
torney from  1*.  J.  WHiis,  executor,  to  W.  B. 
TarvOT,  or  at  the  date  of  the  conveyances 
made  by  P.  J.  Willis  to  the  defendants  Ter- 
rell and  Gee,  then  said  Willis,  as  executor  of 
Alex.  McCown's  estate,  bad  no  power  or  au- 
thority to  make  said  power  of  attoruey,  or  to 
make  said  conveyances;  and  If  you  so  find 
you  will  return  a  verdict  against  all  the  de- 
fendants In  favor  of  all  the  plaintiffs  and 
interveners  whom  you  may  find,  under  other 
instructioDB  herewith  given  you,  not  to  be 
barred  by  the  statute  of  limitations.  With 
reference  to  the  question  of  the  existence  of 
debts  against  tbe  estate  of  Alex.  McCown  at 
the  time  hereinbefore  mentioned,  you  are  fur- 
ther Instructed  that  the  burden  of  proof  Is 
upon  the  defendant  to  establish  by  a  fair  pre- 
ponderance of  the  evidence  that  there  were 
valid  debts  existing  against  said  estate  at 
the  time  hereinbefore  mentioned.  Unless  tbey 
have  done  ao,  you  will  find  against  them  on 
this  issue."  This  charge  was  properly  re- 
fused, because,  in  no  event,  could  a  recovery 
have  been  had  against  defendants  for  all  the 
lands  sold  by  Pierce  and  wife  as  administra- 
tors of  the  estate  of  Nancy  McCown,  and  by 
the  heirs  of  Alexander  McCown  through  their 
attorney.  That  part  of  the  charge  relating  to 
the  burden  of  proof,  whether  correct  or  not, 
was  properly  refused,  because  Included  in  the 
general  charge  of  the  court. 

Another  assignment  of  error  Is  as  follows: 
"The  trial  court  erred  In  overruling  appel- 


lants* objection  to  tbe  answw  of  the  wltnesn 
J.  B.  Peel  to  the  third  cross  Interrogatory  pro- 
pounded to  him  by  the  appellees  as  toOom: 
Third  Cross  Interrogattnry.  Yon  only  remem- 
ber that  FofAsv  was  satlafled  by  the  transfer 
of  said  Judgment  to  one  Smith,  or  to  some 
one  else,  do  you  not?  You  could  not  undw- 
take  to  say  when  or  how  the  McOown  estate 
paid  tbe  judgment,  could  you?*  To  which 
witness  answered:  'Peter  Willis  stated  to  me 
that  be  was  going  up  In  the  nwthern  part  of 
the  state  to  sell  lands  belonghig  to  the  estate 
to  t>ay  off  tbe  Judgment,'-^or  the  reason  that 
said  testimony  Is  hearsay  of  the  rankest  kind, 
and  said  answer  is  not  responsive  to  said 
cross  InterrogatOTy."  We  do  not  think  the 
answer  was  hearsay,  because  the  dedaratlonfr 
of  Willis  were  direct  evidaice  of  the  fact  that 
he  had.  In  the  exercise  of  the  discretionary 
powers  conferred  by  tbe  will,  detmnlned 
to  sell  this  land,  and  because  his  declaration 
to  the  attorney  who  was  seeking  to  c<dlect 
the  judgment  against  him  was  evidence  that 
it  had  not  then  been  paid,  and  of  tbe  source 
from  which  the  means  to  pay  it  was  to  be  de- 
rived. It  was  responsive  because  the  wttneSH 
could  not  with  this  Information  from  the  ex- 
ecutor in  his  possession,  have  fully  and  truly 
answered  the  questions  without  disclosing 
that  the  declaration  of  WiUis  was  all  the  In- 
t(H-matlon  he  had  on  tbe  subject.  The  an- 
swer, in  connection  with  his  eitlre  testlmwy, 
tended  to  show  that  be  knew  more  tban  waa 
implied  by  the  first  question;  tbat  the  judg- 
ment bad  not  been  paid  at  the  time  of  the  ooa- 
versatlon,  and  that  It  was  paid  out  of  these 
sales.  This  assignment  Is  therefore  not  well 
taken. 

The  testimony  as  to  whether  there  were- 
debts  against  the  estate  of  Alexander  Mc- 
Cown at  tbe  tlmo  of  these  sales  was  conflict- 
ing. That  tending  to  show  tbat  there  were- 
was  mainly  the  conferring  upon  the  executws 
of  power  to  sell  to  pay  bis  debts;  the  fact 
that  the  necutor  did  sdl,  aided  by  tbe  ordi- 
nary presumption  that  be  was  not,  in  so  do- 
ing, violating  tbe  trust,  and  by  such  Inferen- 
ces as  the  jury  might  have  drawu  from  Itmg 
acquiescence  in  such  atfts  until,  by  reason  of 
the  death  of  the  executor,  his  evidence  cannot 
be  had  as  to  the  condition  of  the  estate;  the 
fact  that  there  Is  no  evidence  showlbg  ex- 
penses Incurred  by  the  executors  In  the  man- 
agement and  preservation  of  tbe  estate  during' 
so  many  years,  nor  what  [>ortion  of  proceeds 
of  sales  of  personal  property,  if  any,  was 
received  by  Nancy  McOown  during  her  Ilfe;. 
and  the  fact  tbat  on  September  20.  1870,  In 
tbe  district  court  of  Montgomery  county,  a 
judgment  was  rendered  In  favtar  of  Foster- 
against  the  estate  of  Alexander  McCown  foi^ 
$1,556.44.  with  Interest  from  April,  1861,  and 
$3,320,  with  Interest  from  June,  1857,  amount- 
ing In  all  to  nearly  $10,000;  coupled  with 
the  fact  that  Peel,  one  of  the  attorneys  for 
plaintiff,  therein  testified  tbat  collection  of 
the  judgment  was  "held  up  at  request  of  Pe- 
ter J.  Willis,  who  pnMuised  to  nae  every  effort 
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In  the  Bettlement  of  If  and  that  his  testl- 
moay  leares  it  In  doubt  whether  the  last  [pay- 
ment of  $!^800  was  made  prior  to  "some  time 
in  June  or  July,  1873,"  he  stating:  'The  final 
settlement  thereof  was  made  with  me,  aa 
hereinbefore  stated.  Peter  Willis  stated  to 
me  that  he  was  going  up  In  the  northern 
l»art  of  the  state  to  sell  lands  belonging  to  tbe 
t-state  to  pay  off  the  judgment  did  afterwards 
pay  the  balance  as  above  stated."  The  evi- 
dence tending  to  show  that  there  were  no 
debts  was  mainly  the  inventory  of  estate  of 
Alexander  UcCown,  showing  real  and  person- 
al property  valued  at  $55,000  In  January, 
1856;  that  the  estate  was  always  considered 
a  wealthy  one;  a  number  of  witnesses  who 
did  not  claim  to  have  had  any  personal  con- 
nection with  the  matter  testified  that  they 
understood  that  the  Focfter  Judgment  was 
paid  before  the  death  of  Nancy  McOown,  but 
do  not  show  the  source  of  their  Information; 
testimony  to  the  effect  that  after  the  death  of 
Alexander  McCk>wn  there  came  Into  the  bands 
of  the  executors,  from  sales  of  negroes  and 
other  personal  property,  and  rents,  large 
sums  of  money,  and  tbat  Mrs.  McCown  al- 
ways appeared  to  have  money,  and  be  In 
easy  clrcumtrtances.  While  this  Is  the  gen- 
eral nature  of  the  evidence  upon  this  Issue, 
we  deem  It  unnecessary  to  attempt  to  set  it 
out  In  full.  Enough  has  been  stated  to  show 
that  ft  was  clearly  a  question  of  fact  for  the 
jury.  As  above  Indicated,  the  court.  In  Its 
charge,  submitted  the  issue  as  to  whether 
there  were  debts  at  the  time  of  such  sales 
to  the  jury,  and  Informed  them  that  the  bur- 
den was  upon  defendants  claiming  under  the 
executor  to  establish  same.  The  verdict  of 
the  jury  finding  for  defendants  for  the  land 
determined  tbe  issue  In  their  favor.  The 
only  assignment  of  error  which  can  be  con- 
strued to  raise  the  queiftlon  as  to  whether 
there  was  evidence  from  which  the  Jury  could 
have  so  found  is  as  follows:  "The  trial  court 
erred  In  refusing  to  grant  appellants  a  new 
trial  because  the  v^dlct  of  the  jury  and  the 
jndgmentof  the  court  entered  thereon  •  •  • 
are  contrary  to  the  evidence,  In  this:  tbat, 
*  *  *  If  there  were  any  debts  against  the 
estate  of  Alex.  HcCown,  the  evidence  show* 
that  there  were  ample  funds  In  tbe  hands  of 
the  executor,  derived  from  the  sales  of  cot- 
ton, slaves,  stock,  notes,  judgments,  land  cw- 
tlflcates,  and  other  personal  property,  to  have 
paid  more  than  five  times  the  amount  of  the 
Foster  judgment,  which  was  the  only  debt 
proved  to  have  existed  against  Alex.  Me- 
Cown's  estate;  and  the  proof  shows  It  was 
paid  before  said  land  was  sold."  We  omit 
all  that  portion  of  the  asslrnimeut  which  re- 
fers to  other  matters.  There  being  ample 
evidence  to  support  the  verdict  upon  this  ques- 
tion of  fact,  we  would  have  no  difficulty  In 
overmllng  the  assignment,  were  It  not  for  the 
following  language,  used  by  the  court  of 
civil  appeals  in  their  opinion  herein:  "In  the 
will  of  Alexander  McGown  appolntli^  Nancy 
UcCown  and  Peter  3.  Willis  his  executors. 


tbe  power  to  sell  lands  was  given  only  for 
the  purpose  of  paying  the  debts  of  the  es- 
tate, and  It  follows  that  If  no  debts  existed 
the  power  of  sale  did  not  exist.  On  the  for* 
mer  appeal  of  the  case  we  think  it  was  prop- 
erly held  by  the  court  of  dvU  appeals  thai 
the  burden  rested  on  those  claiming  under 
deeds  from  the  esecutor  to  show  the  exist- 
ence of  debts  at  the  time  the  deeds  were  ex- 
ecuted. If  it  had  appeared,  as  It  did  In  re- 
gard to  several  of  the  appellees,  that  all  of 
them  claimed  through  deeds  executed  by  the 
executor  himself,  still  the  evidence  does  not 
show  that  there  were  any  debts  due  by  the 
estate  at  the  time  the  sales  were  made.  The 
only  evidence  that  tended  to  establish  debts 
was  the  testimony  of  J.  R  Peel,  who  appear- 
ed to  have  very  confused  Ideas  on  the  snb- 
je<^  and  who  finally  declared  that  the  debts 
of  the  estate  at  the  time  of  the  death  of  Mrs. 
Nancy  MeCown  did  not  amount  to  two  hun- 
dred dollars.  The  very  fact  that  twraity 
thousand  dollars  of  land  was  sold— an  amount 
entirely  out  of  all  proportion  to  any  debt  even 
attempted  to  be  established— was  a  circum- 
stance that  tended  to  show  that  the  executor 
did  not  have  the  payment  of  debts  In  view 
when  he  sold  the  land."  If  this  language  of 
the  court  was  Intended  as  a  finding  of  fact 
that  there  were  no  debts,  we  would  be  bound 
thereby,  so  long  as  they  left  the  question  to 
the  Jury  on  another  trial,  and  we  would  not 
disturb  their  judgment  of  reversal  if  we 
should  hold  tbe  law  to  be  that  the  mere  non- 
existence of  debts  would  necessarily  avoid 
sales  to  purdiasMs  who,  In  good  faith,  re- 
ceived the  amveyances,  and  paid  therefor 
without  any  notice  that  any  fact  existed  de- 
stroying the  apparent  power  of  the  executor 
to  sell.  We  do  not  understand,  however,  that 
this  is  the  purpose  or  effect  of  their  language. 
We  understand  tbem  to  affirm  the  following 
propositions:  (1)  That,  if  no  debts  existed. 
WIlUs  had  no  power  of  sale;  <2)  that  the  bur- 
den was  upon  defendants  claiming  under 
deeds  from  him  to  make  it  affirmatively  ap- 
pear from  the  evidence  that  such  debts  exist- 
ed at  the  time  of  th^  execution;  and  (3) 
that  the  evidence  failed  to  do  so,  in  that  It 
did  not  show  that  the  judgment,  wnich  estab- 
lished a  debt  as  a  matter  of  law,  had  not 
been  paid  at  that  tim&  The  first  proposition 
Is  well  settled.  If  the  second  proposition  is 
erroneous,  then  the  finding  of  fact  embraced 
in  the  third  does  not  lead  to  a  reversal  of  the 
judgmmt,  because.  If  the  burden  was  not, 
in  law,  upon  defendants  to  show  the  existence 
of  debts  at  the  date  of  the  sales,  they  are  not 
to  be  prejudiced  by  the  fact  that  the  evi- 
dence did  not  establish  the  nonpayment  of  the 
Judgment  We  are  therefore  Invught  to  a 
consideration  of  the  correctness  of  the  second 
proposition.  The  power  of  an  independent 
executor  to  sell  may  be  either  express  or  Im- 
plied. Where  a  will  appoints  executors,  and 
provides  that  the  estate  shall  be  administered 
outside  of  the  probate  court,  but  confers  no 
power  of  sale.  It  may  be  that,  in  order  to 
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ralm  the  power  by  ImpUcttUoii  of  law,  It  la 
oeceuuiy,  under  our  dedsluiis,  to  show  the 
existence  of  debts  as  one  of  the  conditlMU 
necessary  to  the  implication.  We  are  not 
however,  called  upon  by  the  facts  of  this  case 
to  ea^nresB  any  opinion  upon  this  question. 
Blanton  t.  Mayes,  58  Tex.  422;  Mayes  r. 
Blanton,  87  Tex.  246,  8  8.  W.  40;  Roberts  v. 
GonneUee,  71  Tex.  U,  8  8.  W.  S26.  Here  the 
power  to  eon  is  expressly  conferred  by  the 
wlU;  and,  since  it  is  not  necessary  to  resort 
to  ImpllcatloD  to  raise  the  power,  It  cannot 
be  necessary  tor  the  claimant  thereunder  to 
establish  by  i^oof  any  of  the  conditions  ufK 
on  which  the  law  would  raise  snch  Implica- 
tion. It  Is  fair  to  assume  that  the  testator 
knew  the  condition  of  his  business,  and  was 
in  a  position  to  form  some  idea  as  to  what 
would  be  necessary  to  be  done  by  the  ex- 
ecntora  In  the  administration  of  his  estate; 
and  be  harlng,  in  the  will,  which  spealu  as 
of  the  date  of  bis  death,  conferred  the  power 
to  sell  to  pay  his  debts,  It  would  be  against 
reason  not  to  assume,  at  least  prima  facie, 
that  there  were  debts  to  support  such  power; 
otherwise  we  begin  the  task  of  construction 
with  the  assumption  that  he  did  an  unnec- 
essary and  unreasonable  thing  in  Inserting 
the  second  subdiTlslon  above  quoted  In  his 
will,  for,  If  the  burden  be  upon  the  [mrchaser 
to  show  debts  before  he  can  claim  under 
such  power,  then  that  clause  conferring  the 
power  becomes  wholly  nugatory,  aluce  it  is 
clear  that,  where  the  will  appoints  an  ex.- 
ecutor,  but  makes  no  provision  for  poi^r  of 
sale,  and  provides  for  administration  outside 
of  the  probate  court,  and  the  proof  shows  the 
existence  of  debts,  the  law  Implies  a  power 
of  sale  as  necessary  to  a  carrying  out  of  the 
general  intent  of  the  t^tator  that  the  ad- 
ministration should  be  independent  of  tbe  or- 
ders of  the  court.  The  testator  probably 
considered  that  under  an  express  power  of 
sale  conferred  by  the  will  his  executor  could 
sell  property  to  a  better  advantage  than  If 
compelled  to  resort  to  such  powers  as  the 
law  might  raise  by  necessary  implication. 
He  had  the  right  to  lurevent  his  estate  being 
depreciated  in  value  In  the  bands  of  bis  ex- 
ecutors by  placing  their  power  of  sale  be- 
yond doubt,  and,  having  done  so,  the  courts 
have  no  right  to  practically  nullify  his  wise 
precaution  by  imposing  upon  the  purchasers 
the  burden  of  showing  the  existence  of  debts 
before  they  can  claim  under  such  power. 
So  long  as  it  is  tbe  policy  of  the  lawmaking 
power  to  permit  a  testator  to  provide  for  the 
administration  of  his  estate  by  his  trusted 
friends,  independent  of  the  courts.  Instead  of 
allowing  It  to  drift  into  the  hands  of  merci- 
less creditors  or  designing  strangers,  through 
the  forms  of  an  administration  in  the  pro- 
tjate  court,  so  long  should  the  powers  ex- 
pressly conferred  by  the  will  be  upheld.  In  this 
case  it  would  have  been  going  quite  far  enough 
to  have  held,  as  against  these  innocent  pur- 
chasers who  paid  their  money  to  the  ex- 
ecutor, who  was  permitted  by  the  owners  of 


the  estate  to  contlniie  to  exercise  tlie  power 
of  sale  conferred  by  the  will,  that  tbe  power 
of  sale  could  be  shown  by  the  heirs  to  have 
tenulnated  by  the  foil  payment  itf  tbe  debts 
before  they  purchased.  Coopa  t.  Homer,  62 
Tex.  So6.  The  burden  at  ivoof  then  being,  at 
all  events,  upon  plalntUb  and  Intervoiers  to 
show  the  termination  of  the  power  of  sale 
by  the  payment  of  the  debts  previous  to  the 
sales  of  this  land,  tbe  finding  of  tbe  court 
of  civil  appeals  above  referred  to,  that  the 
evidence  failed  to  show  the  nonpi^meot  of 
the  judgment,  when  taken  as  true,  doea  not 
show  that  Willis*  power  to  edl  had  terminat- 
ed, and  therefore  would  not  justly  ns  In  le- 
versing  tbe  case  <hi  the  facts.  Since  we  find 
no  error  of  law  committed  on  the  trial,  It  be- 
comes our  duty  to  set  aside  the  Judgment  of 
the  court  of  civil  appeals,  and  affirm  the  Judg- 
ment of  the  trial  court,  which  Is  according 
ordered. 


BTATB  ex  rel.  BROWN  et  al.  T.  OAIy 
LAOHAN,  Mayor. 

(Supreme  Court  of  Tens.    Dea  6^  1807.) 

SoaOOU— QOVSRSMBNT— BOBXlTTinO  QUKSTIOSS 
TO  ElKOTORR — APFBU.  AKV  EbKOK— QuB8TIO!(a 
CbRTIFIBD  TO  SUPRBMB  CODBT— WSKN  DbTBR- 
HIHBD. 

1.  The  supreme  court  will  not  refuse  to  deter- 
mine a  question  certified  by  the  court  of  civil  ap- 
peals because  there  are  other  aueatlona  in  the 
case  which  must  be  determlnea  before  a  deci- 
sion Of  the  point  CNtlfied  becomes  necessary. 

2.  Ber.  St.  1879,  art  3781  (Rev.  SL  1885.  art. 
4004),  provides  that  all  cities  and  towns  which 
have  assumed  control  of  the  public  free  echooU 
witiiln  their  limits,  or  may  determine  to  do  so  at 
an  election  held  for  ttie  purpose,  may  have  ex- 
dosive  control  of  sndi  schools.  Act  April  S, 
1879.  »  1-8  (Rev.  St.  1896,  arts.  4006-4007). 
provide  that  the  m^or  of  any  city  shall,  on  writ- 
tea  application  of  50  or  more  dectors,  order  an 
election  to  decide  whether  snch  city  shall  ac- 
quire the  exclusive  control  of  the  public  schools, 
and  whether  the  same  shall  be  ander  the  control 
of  a  board  of  trustees  or  of  the  city  council;  that 
if  it  be  deciaed  that  the  city  acquired  such  con- 
trol, and  that  the  same  shall  be  under  the  man- 
agement of  a  board  of  trustees,  the  mayor  shall 
order  an  election  of  six  trustees.  Bdd,  that 
where  a  city,  prior  to  Act  1879,  had  decided  by 
election  to  Rssume  such  control,  the  mayor,  aft- 
er said  act.  had  no  power  to  call  an  election  to 
determine  whether  such  schools  should  be  under 
control  of  a  board  of  tmstees  or  of  the  counciL 

Certified  question  from  court  of  civil  ap- 
peals  of  Fourth  supreme  Judicial  district. 

Mandamus  the  state  of  Texas,  on  the 
relation  of  J.  N.  Brown  and  others,  against 
Bryan  Callaghan,  mayor  of  the  city  of  San 
Antonio.  From  a  Jndgmort  In  favor  of  de- 
fendant,, relators  appealed  to  ttie  court  of  civil 
appeals,  which  certified  a  certain  question  to 
the  supreme  court  for  detennlnatiraL 

O.  A.  Keller  and  Mason  Williams,  for  ap- 
pellants. John  A  Green,  Br.,  for  appellee. 

GAINES,  O.  J.  The  following  question  has 
twen  certified  and  submitted  for  our  deter- 
mination by  the  court  of  civil  appeals  for 
the  Fourth  supreme  Judicial  district:  "The 
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city  council  of  the  city  of  San  Antonio,  a  mu- 
nicipal corporation,  on  the  19th  day  of  Sep- 
rembor,  ISTC,  duly  submitted  to  a  rote  of 
the  majority  of  the  property  taxpayers  of 
said  city  the  proposition  as  to  whether  said 
city  should  assume  control  of  the  public  free 
scbools  wltbln  its  limits;  and  at  an  elec- 
tion duly  held  on  the  16tb  day  of  October, 
1876.  upon  the  question  submitted,  It  was  de- 
cided, 1^  a  vote  of  the  majority  of  the  prop- 
erty taxpayers  of  said  city,  that  It  should 
assume  control  of  the  public  free  schools 
within  Its  limits.  Immediately  thereafter  the 
city  of  San  Antonio  assumed  exclusive  con- 
trol of  all  the  public  free  schools  within  Its 
limits,  and  has  continued  to  exercise  such 
control  over  them  evet  since.  Since  said 
election  no  proposition  involTlng  the  control 
of  the  public  free  scbools  of  the  city  has 
been  submitted  to  the  electors  of  said  city. 
On  the  15th  day  of  April,  1897,  the  foUow- 
Ing  application  In  writing,  signed  by  more 
than  fifty  of  the  qtiallfled  electors  of  the  cl^ 
of  San  Antonio,  was  made  and  presented  to 
the  Hon.  Bryan  Oallaghan,  mayor  of  aald 
city,  to  wit:  To  the  Honorable  Bryan  Oal- 
laghan, Mayor  ot  tbe  Olty  of  San  Antonio- 
Sir:  Under  tbe  statute  laws  of  Teias.  the 
citlxens  of  this  city  have  a  right  to  determine, 
by  a  Tote,  whether  or  Dot  tbe  public  schools  of 
this  city  Bball  be  managed  hy  a  board  of 
tmstoes  to  be  elected  by  the  people.  We. 
tber^ore.  respectfully  petition  yon,  aa  mi^or 
of  the  city  of  San  Antonio,  to  order  an  elee> 
tlon,  at  an  early  day,  in  order  that  the  Toters 
of  this  dty  may  determine  whether  or  not  the 
public  schools  of  tbe  city  of  San  Antonio 
shall  be  placed  under  the  control  of  a  board 
of  trustees,  as  provided  by  tbe  statute  laws 
of  this  state.*  Question:  Under  these  facts, 
was  It  the  legal  dnty  of  Bryan  Obllaghan, 
as  mayor  of  thp  city  of  San  Antonio,  to  orAet 
the  election  applied  for?"  The  question  has 
been  submitted  together  with  a  motion  to 
dhnnlsa. 

We  are  of  opinion  that  tbe  motion  should 
be  overruled.  It  Is  not  a  certificate  of  the 
whole  case,  as  In  Kelley-Goodfellow  Shoe  Co. 
T.  Uberty  Ins.  Co.,  87  Tex.  112,  aS  S.  W. 
1063.  Nw  Is  It  a  sound  objection  that  there 
are  other  questions  In  tbe  case  which  must 
be  determined  before  a  decision  of  the  point 
certified  becomes  neceuary.  Tbe  statute  con- 
templates that  when  a  question  arises  In  the 
court  of  civil  appeals  which  that  court  may 
deem  difficult,  and  necessary  to  be  decided  In 
tbe  disposition  of  tbe  case,  it  may  be  certi- 
fied for  determination  to  this  com>t;  and 
when  a  question  is  certified  we  must  Indulge 
the  ^nsomptlon  that  the  court  of  civil  ap- 
peals BO  regard  it  If  the  "very  question"  Is 
not  certified,  ndther  party  is  Injured;  for 
after  the  final  disposition  of  the  case  In  the 
court  of  dvU  appeals  he  may  apply  to  this 
court  for  a  writ  of  error,  and  have  "the  very 
question"  decided  In  the  light  of  the  entire 
record.  So,  In  his  application,  he  may  show 
that  the  determination  of  the  question  was 


I  not  necpssary,  if  In  truth  there  were  other 
I  questions  the  decision  of  which  ought  to  have 
determined  the  disposition  of. the  case  In  his 
favor.  The  motion  Is  overruled. 

In  the  briefs  of  counsel  tbe  various  statntes 
enacted  during  the  last  20  years,  which  bear 
uiKtn  tbe  question  of  tbe  control  by  the  In- 
corporated cities  and  towns  in  this  state  of 
the  public  free  schools  within  their  limits, 
have  been  elaborately  discussed.  But,  In  de- 
termining tbe  question  subinltted,  we  have 
not  found  It  necessary  to  review  at  any  great 
length  tbe  history  of  these  laws.  The  stat- 
utes upon  tbe  subject  Indicate  that  the  pro- 
gressive tendency  of  the  legislation  has  been 
towards  promoting  the  acquisition  of  the  con- 
trol of  their  public  scbools  by  the  Incorporated 
towns  and  cities  of  the  state,  and  to  leare 
It  optional  with  the  people  of  the  respectlTO 
municipalities  whether  tbe  schools  shall  be 
under  the  mauagement  of  tbe  governing  body 
of  tbe  corporation  or  under  a  board  of  trus- 
tees. Bat  we  have  found  no  statute  which 
undertakes  to  make  a  general  law  covering 
the  whole  subject  and  applicable  to  all  mu- 
nicipal corporations  In  the  state.  The  Re- 
vised Stetutes  of  1879  contained  the  following 
articles: 

"Art  8791.  All  cities  and  towns  whldi  have 
heretofore  under  the  act  of  May  2,  1876,  or 
any  subsequent  law,  assumed  control  of  tbe 
public  free  schools  within  their  limits,  and 
have  contlnned  to  exercise  the  same  until 
tbe  present  time,  or  may  hereafter  determine 
so  to  do  by  a  majority  vote  of  tbe  property 
tax  payers  of  said  city  or  town  voting  at  an 
election  held  for  that  purpose,  may  have  ex- 
clusive control  of  the  puUlc  free  schools  with- 
in their  limits. 

"Art  3782.  Tbe  election  required  to  be  bdd 
by  the  preceding  article,  shall  be  ordered  by 
the  city  or  town  council  upon  tbe  petition  of 
twenty  property  tax  payers,  and  shall  be  held 
and  conducted,  and  the  returns  canvassed, 
and  the  result  declared  as  other  elections." 

The  act  of  April  3,  1879,  conteined,  among 
others  not  necessary  to  mention,  the  f(^low- 
ing  provisions: 

"Section  1.  That  any  city  or  town  in  (his 
state  may  acquire  the  exclusive  control  of  the 
public  free  schools  within  Ite  limlte. 

"Sec.  2.  The  mayor  of  said  city  or  town 
shall,  upon  tbe  written  application  of  not  leas 
than  fifty  of  the  qnaUfled  electors  of  such  city 
or  town,  order,  within  twenty  days  of  such 
application,  an  dectlon  by  tbe  qualified  elec- 
tors of  such  city  or  town,  to  be  conducted  as 
other  municipal  elections,  to  decide  by  a  ma- 
jority of  the  votes  cast  by  tbe  qualified  elee- 
tors  of  such  city  or  town  at  such  election, 
whether  such  city  or  town  shall  acquire  the 
exclusive  control  of  any  or  all  of  tbe  public 
free  scbools  and  Institutions  of  learning  with- 
in Its  limits,  and  whether  tbe  same  shall  be 
under  the  control  of  a  board  of  trustees  as 
hereinafter  mentioned,  or  of  the  council  or 
board  of  aldermra  of  such  <Aiy  or  town, 

"Sec.  S.  If,  at  sncb  election,  U  sball  be  de- 
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elded  that  sucb  city  or  town  has  acquired  the 
exclDBive  control  ot  said  public  free  schools 
and  Institutions  of  learning,  and  that  the 
same  sliall  be  under  the  management  of  a 
board  of  trustees,  then  the  mayor  of  such  clt7 
or  town  shall,  within  ten  days  from  the  as- 
certainment of  such  result,  order  an  election, 
to  be  conducted  as  other  municipal  elections, 
by  the  qualified  electors  ot  such  city  or  town, 
of  six  trustees,  to  take  charge  of  and  manage 
said  public  free  schools  and  institutions  of 
learning.  The  six  persons  receiving  the  lar- 
gest number  of  rotes  cast  at  such  election 
shall,  thereupon,  become  snch  trustees,  and 
shall  hold  their  offices  for  four  years:  yro- 
▼Ided  that  at  the  first  election,  held  under  the 
proTlskms  ot  this  act,  the  trustees  receiving 
the  smallest  majorities  shall  only  hold  their 
offices  for  two  years,  and  at  the  end  of  every 
two  years  thereafter  there  sliall  be  elected. 
In  like  manner,  three  trustees.  Any  vacancy, 
from  any  cause  whatever  among  said  trus- 
tees, to  be  filled  by  an  election  as  herein  pro- 
vided for,  for  the  unexpired  term  of  such  trus- 
tees: and,  provided  further  that  said  trustees 
may  continue  to  act  until  their  successors 
may  have  qualified."   Laws  1870,  p.  76. 

In  the  Bevlsed  Statutes  of  1885  all  those 
provisions  are  Incorporated  in  precisely  the 
same  language,  except  article  3782  of  the  Re- 
vised -Statutes  of  1870,  which  was  probably 
thought  to  be  repealed  by  the  second  section 
of  the  act  of  1879.  Rev.  St.  1805,  arts.  4004- 
4007.  Article  4006,  which  Is  section  2  ot  the 
act  of  April  3,  1870,  is  the  only  general  law 
which  we  have  found  which  authorizes  any 
of  the  Incorporated  towns  and  cities  of  this 
state  to  hold  an  election  to  determine  whether 
the  free  schools  within  their  respective  limits 
shall  be  under  the  control  of  a  board  of  trus- 
tees or  "of  the  council  or  board  of  aldermoi 
of  snch  city  or  town."  And  we  are  of  opinion 
the  true  construction  ot  this  provision  Is  not 
difficult  to  determine.  It  is  apparent  that  ar- 
ticle 4005  applies  only  to  such  cities  and  towns 
as  had  not  acquired  control  of  their  schools; 
for,  certalidy,  the  legislature  could  not  have 
Intended  to  confer  upon  the  towns  and  cities 
of  the  state  which  had  already  assumed  con- 
trol of  their  schools  the  power  to  acquire  that 
control.  Article  4006  does  not  require  the 
mayor  of  every  city  or  town  in  the  state  to  or^ 
der  an  election  upon  presentation  of  a  proper 
petition.  The  language  Is,  "the  mayor  of  said 
city  or  town,"  and  means,  doubtless,  the  mayor 
of  the  city  or  town  mentioned  in  article  4005. 
This  becomes  obvious  by  referring  to  the  orig- 
inal act  of  AprQ  3, 1870,  tor  that  was  the  only 
preceding  provision  in  that  act.  It  seems  to 
us,  therefore,  that  the  purpose  of  the  legisla- 
ture was  to  make  provision  for  such  towns 
and  cities  as  had  not  assumed  control  of  their 
public  free  schools,  and  to  direct  that  they 
might  do  so  by  holding  an  election  to  deter- 
mine at  the  same  time  two  questions:  (1) 
Shall  the  city  or  town  take  control  ot  Its 
schools?  (2)  If  so,  shall  the  schools  be  under 
management  of  a  board  of  trastees?  It 


does  not  authorise  dther  question  to  be  sub- 
mitted separately.  It  miiBt  be  a  dual  elec- 
tion. It  Is  clear,  tlierefore,  evra  It  the  words, 
"the  mayor  of  said  city  or  town,"  had  not 
already  made  It  dear,  that  the  provision  conld 
not  apply  to  any  town  or  city  which  had  al- 
ready assumed  control  ot  Its  schools.  It  was 
the  evident  policy  ot  the  legislature  to  hate 
the  question  ot  trustees  settled  by  the  same 
election  at  which  the  question  of  contnd  was 
determined,  and  to  leave  untonched  the  sub- 
ject of  trustees  as  to  all  cities  and  towns 
which  were  already  In  lawful  exercise  of 
control  over  their  schools.  If  it  should  be  ask- 
ed, why,  in  providing  a  mode  by  which  the 
question  ot  trustees  or  no  trastees  could  be 
decided  as  to  cities  which  might  subsequent- 
ly acquire  the  right  of  contrtd  over  their 
schools,  did  the  legislature  omit  to  make  a 
like  provision  for  those  which  had  already  as- 
sumed such  contnd?  it  may  be  difficult  to 
give  a  satisfactory  answer.  But  It  Is  unim- 
portant whether  a  good  reason  may  be  assign- 
ed for  their  action  or  not,  since  It  Is  clear 
that,  If  they  contemplated  making  such  pro- 
vision, they  have  not  done  so.  The  18th  leg- 
islature, in  1883,  doubtless  Beeli]«  that  there 
was  no  law  In  force  which  authorized  cities 
or  towns  which  had  already  taken  control  ot 
their  schools  to  place  them  under  the  manage- 
ment of  trustees,  enacted  the  foUowlng  pro- 
vision: "That  the  city  council  of  every  city 
or  town  of  one  thousand  Inhabitants  or  more, 
inctnirarated  under  the  general  law,  that  has 
or  shall  assume  control  of  its  public  free 
schools,  may  appoint  six  persons  of  good 
moral  character  and  qualified  voters  of  snch 
city  or  town,  as  a  board  of  trustees  for  slich 
schools,  of  which  board  the  mayor  shall  be 
ex-officio  chairman."  Laws  1883,  p.  IIZ  This 
Is  now  article  4018  of  our  present  Revised 
Statutes.  So  that  articles  4006  and  4018, 
taken  together,  provide  a  mode  by  which  ev- 
ery city  or  town  in  the  state,  except  those  act- 
ing under  special  charters,  which  had  already 
acquired  control  ot  their  schools,  may  deter- 
mine whether  the  management  shall  be  by  a 
board  of  trustees  or  not,— the  one  by  appoint- 
ment, the  other  by  election.  It  was  probably 
deemed  best  to  leave  the  matter  for  special 
legliriatlon  as  to  those  cities  which  were  act- 
ing under  special  charters.  Since  San  An- 
tonio had  already  assumed  control  of  Its  pub- 
lic free  schools  when  the  petition  tor  the  elec- 
tion was  presented  to  the  mayor.  It  follows 
that  he  bad  no  power  to  order  It.  The  ques- 
tion Is  therefore  answered  In  the  negative; 
and  our  opinion  wHl  be  so  certified. 


BEXAR  COTJNTT  v.  VOGT. 

(Supreme  Court  of  Texas.    Nov.  29,  1887.) 

Tbispass  to  Trt  TiTLS—DiBCUiiHBB— Costs. 

In  trespass  to  try  tide,  vrhen  defendant  first 
disclaims  as  to  part,  and  afterwards  again  dis- 
claims as  to  a  portion  of  tiiat  part,  and  plaintiJt 
proceeds  to  trial  of  Hie  Issne  raised  iqr  the  seomd 
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dtoefaimw.  and  a  Judgmeut  gues  tor  defendant, 
plaintUf  li  eotitled  to  coats  up  to  the  time  ot  the 
wcond  diaclaimer. 

Application  for  writ  of  error  to  court  of 
clTil  appeals  of  Fourth  supreme  Judicial  dla* 
trict. 

Trespass  to  try  title  by  John  G.  Vogt 
against  Bexar  county.  The  court  of  civil 
appeals  reformed  a  Judgment  for  defendant 
(42  S.  W.  127),  and  defendant  applies  for  a 
writ  of  error.    Writ  refused. 

Otto  Staflel,  for  applicant 

GAINES,  a  J.  John  G.  Vogt,  against 
whom  the  writ  of  error  la  sought  In  this  ap- 
plication, brought  suit  against  Bexar  county, 
the  appellant,  to  recover  a  tract  of  land.  The 
defendant  county.  In  an  amended  answer,  dis- 
claimed title  as  to  all  the  laud  sued  for  ex- 
cept three  roads,  each  of  which  is  claimed  to 
be  a  public  highway.  It  subsequently  again 
amended  its  answer,  enlarging  Its  disclaimer, 
and  restricting  Its  defense  to  an  easement 
over  one  of  the  roads.  Upon  the  trial,  Judg- 
ment was  rendered  for  the  defendant  county 
for  the  road  claimed  it  in  Its  last  amend- 
ment, and  for  all  costs  of  suit.  Upon  appeal 
the  court  of  civil  appeals  reformed  the  Judg- 
ment so  as  to  tax  against  the  county  all 
costs  which  accrued  up  to  the  time  of  filing 
the  second  disclaimer.  The  sole  ground  upon 
which  the  applicant  prays  for  a  writ  of  error 
is  that  the  court  of  civil  appeals  erred  la  re- 
forming the  Judgment  as  to  the  costs.  We 
are  of  (pinion  that  that  court  did  not  err  in 
Its  ruling,  and  would  have  deemed  It  un- 
necessary to  express  in  writing  our  views 
upon  the  question  but  for  the  fact  that  it 
seems,  from  their  opinion,  that  they  had  dif- 
ficulty In  following  the  decision  of  this  court 
in  the  case  of  Keyser  v.  Mensback,  77  T^ 
64. 13  8.  W.  967.  It  Is  a  well-established  rale 
in  this  court  that  a  defendant  in  an  action 
of  trespass  to  try  title,  who  does  not  desire 
to  contest  the  title  of  the  plaintiff,  may  al>- 
solve  himself  from  the  payment  of  costs  by 
entering  a  disclaimer  as  to  the  land  for  which 
snlt  is  brought,  provided  the  plaintiff  sees  fit 
to  prosecute  the  matter  no  further,  and  ac- 
cepts the  disclaims.  The  plaintlCT  may, 
however,  recover  his  costs  by  establishing 
that  the  defendant  had  trespassed  upon  the 
land,  or  probably  that  he  had  asserted  an 
adverse  claim  thereto.  See  Rev.  St  1895, 
art  5254.  Bnt  oar  statutes  provide  that 
"where  the  defendant  claims  the  whole  prem* 
Ises,  and  the  plaintiff  shows  himself  entitled 
to  recover  part  the  plaintiff  shall  recover 
such  part  and  costs."  Id.  art  52T0.  The 
statutes  are  silent  as  to  the  case  where  there 
la  a  disclaimer  as  to  a  part  only  of  the  land 
sued  for,  and  the  plaintiff  recovers  a  part  of 
that  which  the  defendant  claims.  But  the 
article  quoted  Is  in  consonance  with  the 
general  rule  which  provides  that  "the  snccess- 
fol  por^  to  a  suit  shall  recover  of  his  ad- 
versary all  the  costs  exp^ded  or  incurred 
therein,  except  where  It  la  or  miy  be  other* 


wise  provided  by  law."  Id.  art.  1425.  If, 
where  the  defendant  claims  title  to  the  whole 
of  the  premises  in  controversy,  and  the  plain- 
tiff recovers  only  a  part,  the  latter  Is  allowed 
his  costs,  we  do  not  see  why  the  same  result 
should  not  follow  when  the  defendant  claims 
only  a  part  the  plaintiff  recovers  a  part 
of  thart  which  Is  so  claimed.  If  there  Is  a 
full  disclaimer,  there  is  no  controversy;  If  a 
partial  one,  the  controversy  is  narrowed  down 
to  the  part  claimed  by  the  defendant  Where 
the  plaintiff  recovers  a  part  of  that  which  Is 
in  controversy,  whether  It  be  the  whole  or  a 
part  of  the  premises  sued  for,  and  whether  it 
bebyreasonof  a  subsequent  disclaimer  or  up- 
on the  trial,  he  is  the  successful  party.  When 
a  disclaimer  as  to  a  part  Is  filed  In  the  tint 
Instance,  the  ctsta  which  have  accrued  up 
to  ttiat  time  are,  as  a  general  rale,  the  same 
that  would  have  accrued  had  the  suit  been 
brought  for  the  part  only  which  the  defend- 
ant claims;  and  hence  the  general  rule  should 
apply,  namely,  that  the  plaintiff,  If  successful 
in  part  shall  recover  his  costs.  A  defendant 
after  pleading  title  in  himself,  caitnot  absolve 
himself  from  liability  for  the  costs  of  the 
suit  by  subsequently  disclaiming.  Capt  v. 
Stnbbs,  68  Tex.  222,  4  S.  W.  467.  If  this  be 
the  rale  where  the  defendant  has  asserted 
title  to  the  whole  In  the  first  Instance,  why 
should  It  not  apply  when  he  first  claims  a 
part  and  subsequently  disclaims* as  to  that 
part  or  to  a  part  of  that  part?  Viewing  this 
case  in  the  light  of  the  principles  announced, 
let  us  ask  the  question:  If  Ote  plaintiff,  up- 
on the  filing  of  the  second  disclaimer,  had 
taken  Judgment  thereon,  and  had  declined  to 
prosecute  bis  suit  as  to  the  road  finally  claim- 
ed the  county,  in  whose  favor  should  the 
costs  have  been  adjudged?  Clearly,  he  wonld 
have  been  entitled  to  recover  his  costs.  Hav- 
ing continued  to  prosecute  his  suit  and  hav- 
Ii^  failed  to  recover  the  road  claimed  in  Its 
last  answer  by  the  defendant  his  [wsitlon 
was  no  worse  as  to  the  costs  Incurred  before 
that  answer  was  filed.  By  reason  of  the 
last  disclaimer  he  was  the  successful  party 
as  to  a  part  of  the  land  to  which  the  defend- 
ant in  the  Inception  of  its  defense  had  set 
up  atle.  He  rightfully  prosecuted  his  suit 
to  the  time  of  the  second  disclaimer,  and  he 
was  entitled  to  his  owts  previously  Incurred. 
He  failed  In  the  subsequent  prosecution,  and 
was  Justly  chargeable  with  the  costs  which 
thereafter  accrued.  Ibe  writ  of  error  la  ac- 
cosdlngly  refused. 


EARLB  et  al.  v.  GTIY  OF  HENBIBTTA 

(Supreme  Court  of  Texas.    Dec.  6,  1897.) 

Tax  Dbbd  noM  Citt— FKBsaHRioxs— Lsvr  or 
Tax— EviDBNOB. 

1.  A  deed  of  city  real  estate,  Issued  by  a  mu- 
nicipal corporation  la  pursuance  of  a  sale  of  the 
property  W  the  citv  tax  collector  for  taxes  doe 
the  dty.  Is  not  prima  facie  evidence  that  the 
tax  h£i  been  levied  according  to  law.  8a<^ 
levy  must  be  proved  by  proof  of  the  ordinance 
passed  by  the  city  eonndl,  making  the  levy. 
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2.  Ber.  CIr.  St.  1896.  mit.  518,  providing  what 
facts  Bball  be  eetablisfaed  prima  facie  by  the  ad- 
mission in  evidence  of  a  tax  deed  issued  by  a 
municipal  corporation,  and  what  facts  shall  be 
concluslTelr  eatabUahed  therein,  does  not  Indnde 
any  provision  aa  to  the  levy  of  taxes  being  proved 
by  the  admission  of  such  deed. 

S.  The  tax  rolls  are  not  competent  to  prove  tiie 
levy  of  a  tax  by  a  monicipnl  corporation.  Sach 
proof  mast  be  made  Ij  iMwving  the  city  ordUianoe 
levying  the  tax. 

Certificate  of  dissent  from  court  of  civil  ap- 
peals of  Second  supreme  judicial  district 

Action  of  trespass  by  X.  S.  Earle  and  oth- 
ers against  the  city  of  Henrietta.  Opinion  by 
majority  of  court  in  favor  of  defendant,  and 
certain  Questloiui  certified  for  oplnioii  of 
niprane  court. 

W.  Q.  BnstiB,  for  appellanta.  Bnunett  Pat- 
ton,  for  appellee. 

BROWN,  J.  The  following  questions,  wpon 
dissent,  hare  been  certified  to  this  court  by 
the  honorable  court  of  civil  appeals  for  the 
Second  supreme  Judicial  district:  "In  this 
suit,  of  trespass  to  try  titles  the  appellee  re- 
covered from  the  appellants  certain  real  es- 
tate, described  in  the  petition  aa  the  north 
one-half  of  block  No.  Si  In  Barle'a  addition  to 
the  city  of  Henrietta,  Clay  county,  Texas. 
PlalQtifTs  title  rests  upon  a  purported  sale  of 
the  property  by  the  city  tax  collector  of  Hen- 
rietta, had«n  March  7, 1893,  for  the  taxes  due 
the  city  for  the  year  1882,  and  upon  a  deed 
executed  in  accordance  ^th  that  sale.  This 
court  concludctt,  without  dissent,  that  tt-c  deed 
Is  not  void  for  want  of  sufficient  descrlpt'on. 
The  majority  further  conclnde  that  as  the  de- 
scription is  sufficient  the  provisions  of  article 
447,  Saylee'  Olv.  St.,  apply  to  the  sale  and  the 
deed;  and  they  hold.  In  tMs  connection,  first, 
that  the  deed  conetltntes  pelma,  facie  evi- 
dence, among  other  matters,  that  the  property 
was  subject  to  assessment,  and  had  been  as- 
sessed according  to  tlie  requirements  of  the 
law,  and  that  the  tax  had  been  thus  levied. 
From  this  conclusion,  that  the  deed  is  prima 
facie  evidence  that  the  tax  had  been  legally 
levied.  Justice  Hunter  dissents;  holding  that 
proof  of  the  levy  of  the  tax  must  be  made 
aliunde  the  recitals  In  the  deed,  and  by  the 
introduction  In  evidence  of  an  ordinance  of 
the  city  providing  a  levy.  So  that  we  certify 
to  your  honors:  (1)  Conceding  the  descriiH 
tion  in  the  deed  to  be  sufficient,  does  the  deed 
constitute  prima  facie  evidence  that  the  tax 
bad  been  levied  according  to  law?  The  ma- 
jority further  hold  that  the  tax  roils  intro- 
duced in  evidence  In  this  case  show  what 
taxes  bad  been  assessed  or  levied  by  the  city 
for  the  years  1802,  1803,  1894,  and  1895,  thus 
meeting  the  requirement  of  the  proof  of  a 
Buffleient  levy.  From  this  conclusion,  Justice 
Hunter  dissents;  holding  that  the  assessment 
rolls  In  question  constitute  proof  that  the 
property  was  legally  assessed,  but  not  that 
the  taxes  were  legally  levied,  and  that  such 
levy  can  only  be  proved  by  tlie  ordinance  em- 
bodying the  levy,  as  passed  and  recorded  by 


the  city  council.  So  tbat  we  farther  OertlCr 
to  your  honors:  (2)  Do  the  tax  rolls,  admit- 
tedly introduced  In  evidence  Id  this  eaae,  show* 
wtut  taxes  bad  bem  assessed  or  levied  by  the 
dty  for  the  years  18&2,  1893,  1894,  and  1885. 
thus  meeting  the  requirement  of  the  proof  of 
a  BUffldoit  levy,  or  can  such  levy  be  only 
proved  by  the  ordinance  embodying  tbe  levy,, 
as  passed  and  recorded  by  the  city  conildl? 
For  a  more  detailed  exposition  of  tbe  quea- 
tlons  thus  arising,  and  of  thdr  materially, 
we  refer  to  the  majority  and  dissenting  opin- 
ions filed  in  this  court,  respectively,  on  July  3 
and  July  6. 1887,  bi  tbls  cause  (41  S.  W.  727), 
and  in  cause  No.  2fitS  (Homes  v.  City  of  Hen- 
rietta, Id.  728),  which  oidnlons  accompany 
this  certificate." 

So  far  as  It  bears  upon  the  first  question 
propounded,  article  618,  Rev.  Civ,  St  1805. 
reads  as  follows:  "The  assessor  and  collector 
shall,  when  any  property  has  been  sold  for 
tbe  pigment  of  taxes,  make,  execute  and  de- 
liver a  deed  for  said  property  to  tbe  person 
purchasing  the  same,  and  such  deed  shall  be 
prima  facie  evidence  In  all  controversies  and 
suits  In  relation  to  the  right  of  the  purchaser,, 
his  belrs  and  assigns,  to  the  premises  there- 
by conveyed,  of  the  following  facts:  First. 
Tbat  the  land  or  lot  or  portions  thereof  con- 
veyed was  subject  to  taxation  or  assessm^t 
at  the  time  the  same  was  advertised  for  sale, 
and  had  been  listed  or  assessed  in  the  time  or 
manner  required  by  law.  Second.  Tbat  the 
taxes  or  assessment  were  not  paid  at  any  time 
before  tbe  sale.  Third.  That  the  land,  lot,, 
or  portion  thereof  conveyed,  had  not  been  re- 
deemed from  the  sale  at  the  date  of  tbe  deed, 
and  shall  be  conclusive  evidence  of  the  fol- 
lowing facts;  (1)  That  the  land,  lot,  or  por- 
tion thereof  sold  was  advertised  for  sale  la 
the  manner  and  for  the  length  of  time  re- 
quired by  law.  (2)  That  the  property  was 
sold  for  taxes  or  assessments  as  stated.  (3> 
That  the  grantee  In  the  deed  was  the  pur- 
chaser. (4)  That  tbe  sale  was  conducted  la 
the  manner  prescribed  by  law.  And  in  all 
controversies  and  suits  Involving  the  title  to- 
land  claimed  and  held  under  and  by  virtue  of 
such  deed,  the  person  claiming  title  adverse- 
to  the  title  conveyed  by  such  deed  shall  be  re- 
quired to  prove.  In  order  to  defeat  said  title 
either  that  tbe  land  was  not  subject  to  taxa- 
tion at  the  date  of  the  sale,  that  the  taxes  or 
assessment  had  been  paid,  tbat  the  land  had 
never  been  listed  or  assessed  for  taxation  and 
assessment  as  required  by  this  title  or  some 
ordinance  of  tbe  city,  or  that  the  same  had 
been  redeemed  according  to  the  provisions  of 
this  title,  and  that  such  redemption  was  made 
for  the  use  and  t>eneflt  of  tbe  person  having 
the  right  of  redemption  under  the  law."  The 
city  of  Henrietta  was  Incorporated  under  the 
general  laws  of  the  state,  and  by  article  484,. 
Rev.  St.  1895,  the  city  council  was  empowered 
to  levy  taxes.  That  article  reads  as  follows: 
"Tbe  city  council  shall  have  power  within  the 
city,  by  ordinance,  to  annually  levy  and  col- 
lect taxes,  not  exceeding  one-fourth  of  one 
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per  ceat  on  the  awowed  Talne  of  all  real  and 
personal  eotate  and  property  In  tba  city  not 
exempt  from  taxation  by  the  constitution  and 
laws  of  the  state."  By  tlie  terms  of  tills 
article  the  council  of  any  city  may  levy  any 
rate  of  tax  not  exceeding  one-fourth  of  1  per 
cmt^  wbich  levy  must  be  made  by  ordi- 
nance. Tbia  UiTolTes  the  exercise  of  discre- 
tloo  on  the  part  of  tbe  city  council,  which  is 
neceaaaiy  before  any  tax  can  be  collected 
from  tbe  citizens.  It  also  requires  action  on 
the  part  of  the  city  cooncU,  and  preserlbes 
that  sucb  action  shall  be  evidenced  by  an  or- 
dlaance,  which  nuiat  be  in  writing,  ott^Mfly 
passed,  and  recorded  an  the  minutes  of  the 
cooDcil.  WItliotit  this  action,  legally  taken, 
by  tiM  ootmcil,  no  officer  baa  any  authority  t» 
take  any  ete|is  to-  enforce  tbe  colleetien  «C  any 
sum  wboterer.  The  ordinanc*  ftf  tbe  oity 
council  bean  the  same  relation  to  the  tax 
when  properly  made  np^  that  the  Judg- 
ment «f  a  eonrt  does  to  ttie  execution  Issued 
fbr  Its  enCoraemeBt.  A  sheriff's  deed  will  net 
squwrt  a  rsamry.  without  proof  of  the  Judg- 
ment npon  which  it  was  Issued.  Independent 
of  article  81&  the  deed  of  the  tax  collector 
nude  In  porsuance  of  a  sole  fw  tbe  eoUectloD 
of  ta»  due  to  a  city  waotd  be  void  If  no 
valid  levy  was  made  br  the  dty  council,  and 
snch  deed  would  not  be  admissible  in  evi- 
dence In  the  trial  of  atiy  case  inv<dvlng  the 
question  of  the-  title  under  It  until  the  au- 
thority for  making  the  assessment  of  the 
[Kt^Ktrty  (that  is,  the  ordinance  of  the  dty 
council  levying  the  tajQ  had  been  first  proved, 
without  which,  upon  objection  made,  the 
court  would  reject  the  deed,  when  offered  as 
evidence,  Greer  t.  Howell,  64  Tex.  OSS; 
Dawaon  Ward,  71  Tex.  72,  9  S.  W.  lOQ; 
Claytoa  v.  Rebm,  67  Tex.  52»  2  S.  W.  46.  Ar- 
ticle SIS  prescribes  the  effect  that  tbe  deed  of 
tbe  tax  collector  diall  have  aa  evidence  aftw 
It  has  been  Dsgnlarly  admitted  imder  the 
rulea  of  law  governing  the  admissibility  of 
leatlmony.  bat  does  not  affect  the  rules  which 
prtiscrlbs  t3ie  mode  of  proving  the  deed,  nor 
any  other  matter  which  is  necessary  for  one 
claiming  under  such  deed  to  estaUIsh  before 
It  can  be  admitted  as  evidence.  It  is  to  be 
presumed  that  tbe  legl^ture  knew  tbe  law, 
nnd  enacted  tbe  provisions  embodied  In  the 
article  quoted  In  view  of  the  existing  mles 
upon  this  subject  Tbe  levy  of  tbe  tax  havhig 
been  proved  tqr  the  production  of  the  ordl- 
oanca  of  tb*  etty  eoondl,  and  the  daed  otbae- 
wlse  being  admissible,  and  admitted,  the 
statute  gives  It  ttaa  effect  of  proving  a  prima 
fade  case  tat  the  plaintlfl^  because,  with  tbe 
proof  of  the  levy,  and  the  prssnntptloas  arl» 
Ing  upon  the  deed,  under  article  518,  the  party 
datmlng  under  the  deed  would  be  utltled  to 
recover  tbe  property  conveyed  unloM  the  op- 
imslng  party  should  show  some  reason  for 
avoiding  the  conv^ance.  It  was  tbe  inten- 
tion of  the  legislature  to  prescribe  that.  In 
order  to  defeat  the  case  made  by  the  deed  as 
prima  facie  evidence  "the  person  claiming 
adverse  to  tbe  title  conveyed  lyr  sudi  deed" 
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should  disprove  one  of  the  facts  prima  fade 
estaUishetl  by  the  deed;  that  Is,  he  must 
prove  tliat  the  property  was  not  subject  to 
taxation  at  the  date  of  tbe  sale  or  that  the 
taxes  liad  been  paid,  9C  that  tbe  land  had 
never  been  assessed  (that  la,  placed  upon  the 
tax  rolls  in  the  manner  prescribed  by  law),  or 
that  the  same  had  Iwen  redeemed  according 
to  law.  The  proof  that  either  of  these  facta 
did  not  exist  would  meet  the  plaintiCTs  prima 
fade  case,  and  would  defeat  his  right  of  z» 
covery.  But  It  was  not  Intended  by  the  leff> 
islature,  hs  tint  use  of  this  language,  to  doiy 
to  the  defendant  the  right  to  present  any  oth- 
er defense  which  denies  the  power  of  tbe 
cer  to  sell,  and  wbldi  would  overthrow  the 
plaintiff's  rii^t;  nor  was  It  intended  to  r^ 
lle¥e  the  party  who  claimed  under  the  tax 
deed  from  meking  all  proof  necessary  to  make 
that  deed  admissible  before  the  Jury.  If  the 
law  had.  provided  ^;H«ssly  that  the  person 
dmlmlng  odvoady  to  law  tax  title  should  not 
be  permitted  to  make  any  othw  d^ense  thm- 
to,  except  as  named  therein,  it  would  be  con- 
trary to  tbe  constltatioa  of  the  state,  and 
void.  Lnfkin  v.  City  of  Galveston,  73  To. 
340,  11  S.  W.  340:  Eostis  v.  City  of  Henri- 
etta (Tex.  Sup.)  39  S.  W.  507.  We  will  not 
here  discuss  tho  constitutionality  of  the  law, 
because,  under  our  construction  of  this  por- 
tion of  that  statute,  tbe  question  doeA  not 
arise.  Article  S18,  as  above  quoted,  provides 
what  facts  shall  be  established  prima  fade 
the  deed  when  admitted  as  evidence,  and 
what  facts  shall  be  conclusively  established 
thereby,  and  in  neither  class  Is  tbe  levy  of 
the  taxes  Included.  There  Is  no  express  pro- 
vision that  the  deed  should  be  proof  of  the 
levy  of  the  taxes,  but  It  is  excluded  by  the 
meatlMi  of  other  things,  and  no  Implicatlota 
of  an  intention  of  the  legislature  to  so  pro- 
vide can  arise  out  of  the  language  used.  We 
oondade,  therefOTe,  that  tbe  levy  of  tbe  tax 
by  the  dty  cotmcU  was  not  proved  by  the  la- 
troductlon  of  tbe  deed  of  the  tax  collector  of 
the  dty  of  Henrietta.  We  theref<«e  answer 
tha  first  question  in  tbe  negative. 

A  state  tax  is  levied  by  act  of  the  legisla- 
ture at  a  fixed  amount,  and  tbe  act  making 
the  levy  la  a  public  law,  of  which  courts  will 
take  Judicial  notice.  It  Is  therefore  unneceiH 
savy,  where  tha  deed  Is  nude  In  pursuance  of 
a.  sale  for  stats  tnxea,  to  make  proof  of  the 
levy,  becansB  It  is  proved  hy  the  law  Itself. 
Bat;  as  b^ora  shown,  the  dty  coancQ  Is  au- 
thorised to  Isfvy  taxes  within  a  glvai  llralL 
la  order  to  give  affect  to  ttie  law,  the  coundl 
most  act,  and  determine  the  rate  to  be  col- 
lected, and  moat  express  that  determination 
la  tbe  form  and  manner  prescribed  by  the 
statntesi  In  every  Instance  In  which  It  be- 
oomes  necessary  to  Judldally  determine  tho 
question  at  the  levy  of  taxes  bj  tbe  dty  coaa- 
dl,  the  proof  must  be  made  by  tha  wdlnanoe 
bf  which  tlu  levy  was  made,  and  the  produc- 
tion of  tax  rolls  conld  not  establish  tlie  fact 
of  tbe  levy.  Greer  v.  Howdl,  64  Tex.  6S8; 
GOayton  v.  Bebm,  07  To.  68, 2  S.  W,  45;  Daw- 
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son  T.  Ward,  71  Tex.  72,  9  8.  W.  100.  To 
hold  otherwise  would  be  to  give  greater  force 
to  tax  rollB  than  to  executions  laaned  hf  the 
offlcera  of  courts,  the  recitals  In  wUch  are  not 
evidence  of  the  Judgment  As  we  understand 
the  last  question,  It  does  not  relate  to  the  lery 
of  the  tax  for  which  the  land  was  sold,  but 
of  taxes  levied  by  the  dty  after  It  had  pur- 
chased the  land;  and  upon  this  proof  Is  based 
the  requirement  that  the  defendant  In  this 
case  should  pay  the  taxes  levied  for  those 
years.  In  order  to  entitle  him  to  defend 
against  the  claim  of  the  city  under  the  tax 
deed.  If  we  correctly  understand  this  ques- 
tion, such  proof,  whether  made  by  ordimince 
or  otherwise,  could  not  operate  to  deprive  the 
defendant  of  his  right  of  defense,  no  matter 
how  the  defense  arose;  for  the  law.  In  so  far 
aa  It  Imposed  such  restrictions  upon  bis  right, 
would  be  unconstitutional  and  void.  Lufkln 
T.  City  of  Galveston,  cited  above;  Eustis  v. 
Gltyof  Henrietta  (Tex.  Sup.)  39  S.  W.  567.  We 
answer  the  second  question,  that  the  tax  rolls 
were  not  competent  evidence  to  prove  the  levy 
of  A  tax  for  the  years  named.  The  levy 
could  be  proved  only  by  proof  of  the  wdl- 
nance  by  which  the  levy  was  made 


TBXAS  ft  N.  O.  B.  CX>.  v.  CABB. 
(Bopreme  Court  of  Texas.    Dec.  16,  1897.) 
Damaqbs— iNTSRiiiT— When  Rroovbrablb. 
In  an  action  for  injuries.  Interest  for  the 
period  iuter(*eniiig  between  the  dates  of  injurr 
and  judgment  caonot  be  allowed. 

Error  to  court  of  clvU  appeals.  Fourth  su- 
preme Judicial  district. 

Action  by  H.  A.  Carr  against  the  Texas  & 
New  Orleans  Railroad  Company.  From  a 
judgment  of  the  court  of  civil  appeals  S. 
W.  126)  affirming  a  judgment  In  favor  of 
plaintiff,  defendant  brings  error.  Reversed 
and  rendered. 

B.  R.  Ferryman,  Baker,  Botts,  Baker  &  Lo- 
rett,  and  A.  L.  Jacksui,  for  plaintiff  In  error. 
Ford,  Martin  &  Joaes  and  C.  A,  Teacle,  Cor 
defendant  in  error. 

DBXMAN,  J.  On  AprU  20;  1896,  H.  A. 
Carr  recovmd  Judgment  against  the  Texas 
&  New  Orleans  Bailroad  Company  for  f  13,- 
742.86,  for  personal  Injuries  received  April  2i, 
18M,  which  Judgment  was  affirmed  1^  the 
court  of  dvll  app^ds.  The  petition,  after 
aitatlng  the  eircnmstances,  alleged  "that,  by 
the  reason  of  the  li^urieB  aforesaid,  plaintiff 
has  been  actually  damaged  In  the  sum  of 
t«i  thousand  oae  bimdred  and  seventy  dol- 
lars (¥10,170);  and  that,  by  reasim  of  the 
cmshlng,  mangling,  and  bruising  of  plain- 
tiff's leg  as  aforesaid,  i^lntlff  has  suffered 
great  physical  pain  and  mental  anguish  and 
agony,  to  his  damage  In  the  fnrthw  sum  of 
five  thousand  dollars."  The  trial  court  In- 
structed  the  Jury  that,  if  they  should  find  for 
plaintiff,  they  might  assess  his  damages  at  a 
sum  "not  to  exceed  the  amount  sned  tgt,  to 


wit.  fifteen  thousand  one  hundred  and  sev- 
enty dollars,  with  six  per  cent  interest  per 
annum  from  date  of  injury  to  the  present 
time."  The  action  of  the  court  of  civil  ap- 
peals In  overruling  the  assignment  of  error 
complaining  of  this  charge  Is  assigned  as  er- 
ror here.  We  think  the  charge  was  on  Its 
face  erroneous,  In  that  It  permitted  the  Jury 
to  allow  Interest  for  the  period  vf  1  year,  11 
months,  and  26  days,  intervening  between 
the  dates  at  the  injury  and  judgment  Wai- 
klns  V.  Junker  (Tex.  Sup.)  40  S.  W.  11.  This 
erroneotis  statement  of  the  law  may  have  re- 
sulted in  the  addltloti  of  such  Interest,  and 
to  that  extent,  but  do  furtbw.  may  have  prej- 
udiced defoidant  The  Judgment  will  there- 
j  fore  be  reversed,  and  the  cause  remanded,  nn- 
I  less  plaintiff  below,  within  10  days  fnHn  this 
date,  files  a  remfttftur  reducing  the  original 
judgment  to  J12.277.75,  that  being  the  sum 
which,  put  at  interest  at  the  rate  of  6  per 
cent  per  annum  for  1  year,  11  months,  and  26 
days,  win  amount  to  the  original  Judgment 
i  $13,742.86;  but.  If  such  remltUtur  be  filed, 
the  judgment  will  be  reversed,  and  here  ren- 
dered for  plaintiff  below  for  $12.^.75,  with 
Interest  thereon  at  6  per  cent  per  annum 
from  the  date  of  the  Judgment  below,  and  all 
costs  of  the  trial  court,  plaintiff  In  error  to 
recover  all  costs  of  appeal  and  writ  of  arm. 

Bupplemeutary  Opinion. 
(Dee.  28,  1897J 
Plaintiff  below  having  filed  the  suggested 
remittitur,  Juc^ment  wlU  be  here  rendered  la 
his  favor,  for  the  amount  above  Indicated. 
We  deem  It  pn^Kr  to  say  that,  while  we  are 
of  opinion  that  the  qaestton  dedded  by  us 
was  property  raised  by  the  assignment  made 
in  the  court  of  dvll  amteals,  yet  it  was  not 
urged  there  tix  the  written  ailment  contain- 
ed In  appellant's  brief,  and  for  that  reason 
was  doubtless  overlooked  by  the  court.  We 
therefore  do  not  understand  that  bonoraUe 
court  to  have  Intended  to  bold  the  converse 
of  the  propodtlon  of  law  upon  which  vre  have 
decided  this  case. 


BLANKS  v.  STAMPS. 

(Court  of  avil  Appeals  of  Texas.    Dec  15, 
1897.) 

JusTicss  or  TBI  FSAOB— ApraiL  rnoH  Jddombxt. 

The  bond  flicd  upon  appeal  from  the  Jadg- 
ment  of  a  justice  of  the  peace  need  be  for  double 
the  amount  of  the  judgment  only,  and  not  for 
double  the  amount  of  the  Jadgment  and  costs, 
under  Rev.  St.  1896,  art.  1670. 

Error  from  district  court,  Irion  county;  J. 
W.  Tlmmlns,  Judge. 

Action  by  W.  H.  Blanks  In  justice  court 
against  W.  S.  Stamps.  Judgment  for  plain- 
tiff was  reversed  by  the  district  court  and 
idaintlff  brings  error.  Affirmed. 

Milton  Mays,  for  i^Intlff  In  error.  T.  O. 
Wynn,  for  defendant  In  exaa,  . 
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KEY,  J.  Plaintiff  In  error  Boed  defenclant 
in  error  In  Justice  court,  and  obtained  a  Judg- 
ment for  970.  Defendant  In  error  appealed 
the  case  to  the  district  court,  where  it  was 
tried,  and  Judgment  rendered  tor  him.  De- 
fendant In  error's  appeal  bond,  filed  with  the 
Justice  of  the  peace,  was  for  the  sum  of  $140, 
—double  the  amount  of  the  Judgment  without 
the  costs.  Plaintiff  In  error  mored  the  court 
to  dismiss  the  aj^ieal,  because  the  bond  was 
Insufficient  in  amount  This  motion  was  orer- 
raled,  and  tliis  ruling  is  the  only  question  in- 
TOlTflia  In  this  writ  of  error.  The  statute  con- 
trolllns  the  matter  (Rer.  St  1895,  art  1670) 
only  requires  the  bond  to  be  In  double  the 
amount  of  the  Judgment,  and  not  In  double 
the  amount  of  the  Judgment  and  costs.  Colo- 
rado Co.  T.  DeJaney,  &4  Tex.  280;  Yarbrough 
T.  Collins  (decided  by  our  supreme  court  at 
Its  present  term)  ^  B.  W.  1052.  The  ruling 
comidalned  of  was  correct,  and  the  Judgment 
Is  afflnned.  Affirmed. 


ELDER  T.  FIRST  NAT.  BANK  07 
GALVESTON.' 

(Ooort  of  Ghrll  Appeals  of  Texas.   Dec.  IB, 

1887.) 

VnVDoa  Am  Pdrcuskr— Breach  ow  Warbasitt 

— Abatsmkkt  op  Fhicb. 
Where  a  venaee  is  sned  on  s  note  given  for 
the  price  of  land,— thongh  the  contract,  as  be- 
tween the  parties,  Is  executed,— 4f  the  vendor  is 
insolveDt,  the  vendee,- In  defense,  may  urge  a 
breach  of  tiie  warranty  of  title. 

On  motion  for  r^eartng.  Oremited. 
Vot  prior  r^rt,  aee^  8.  W.  121 

FISHER,  O.  J.  In  the  original  opinion  filed 
In  this  case,  we  stated,  as  a  general  ivoposl- 
tlon  of  law,  ttiat,  wliere  the  ^"rendee  holds 
ander  an  executed  cmtract,  in  «der  to  abate 
the  pnrchaae  prices  as  agreed  on  in  the  note, 
he  diould  the  presomptlDn  that  at  the 
time  of  the  pnrctaase  he  knew,  and  Intended 
to  run  the  risk,  of  the  defect**;  and  Qie  effect 
<rf  that  ruUi^  was  that  the  Tciidee  could  not, 
fai  such  a  case,  assert  a  breach  of  the  warranty 
of  Us  titk^  and  urge  the  danu^  resulting, 
In  offset  to  plaintiff's  suit  upon  the  note. 
What  we  there  stated  Is  the  general  rule  upon 
the  subject  but  we  doubt  Its  application  to  the 
facts  of  this  case^  fbr  it  appears  from  the  rec- 
ord that  the  vendor  Is  Insolrent  We  uoder- 
Btand  It  to  be  an  exception  to  the  gennal  rule 
that  when  the  Tendee  is  sued  upon  a  note 
executed  toe  fbn  pordiase  isrice  of  land,r-al- 
thongh  ttie  contract;  as  between  the  parties.  Is 
executed,— 4f  the  vendor  Is  bisolrent,  the  ven- 
dee^ In  defense,  may  urge  a  brea^  of  the  war- 
ranty of  title,  and  we  think  that  the  iHlndiAe 
here  sUtsd  IB  qvllcable  to  the  facts  ot  this 
case;  and  upon  this  question,  to  tiie  extoit 
aa  here  stated,  we  qualify  tiie  mUng  In  our 
form»  (^hilom.  But  onr  change  of  front  upon 
this  question  will  not  affect  tbe  dlspooltlon,  as 
originally  made,  of  the  case;  tor,  upon  the 
otbo-  grounds  stated  In  the  original  t^taiion, 

1  Writ  of  error  denied  by  supreme  court. 


the  Judgment  below  must  be  affirmed.  Hw 
testimony  of  the  defendant  himself  clearly  es- 
tablishes that  be  purchased  the  land  with  the 
risk  of  title,  as  to  quantity,  and  that  the  sale 
was  in  KroBSt  and  not  by  the  acre.  ThereftHre 
the  motion  for  rtiiearing  Is  orerruled. 


WEBB  T.  PAHDE. 
(Conrt  of  CiTil  Appeals  of  Texas.    Dee.  IB. 
18»7.) 

PBOUIBSORT  NOTBi — DiaCBARQB  or  SURBTT— IK- 
DBFIKITS    EXTBSSION— MUTDALIXr- USD- 

BT— Intbrbst  in  Adtahcb. 

1.  After  tlie  maturity  oi  a  note  on  irtiich  de- 
fendant was  surety.  It  was  agreed  hy  and  be- 
tween plaintiff,  who  was  the  bolder  thereof,  and 
the  principal  maker,  without  the  Icnowledge  or 
consent  of  defocdantj  that,  on  certain  monthly 
[laymeots,  such  principal  should  bare  from  one 
to  three  years,  if  neceaaary,  In  which  to  pay  such 
note,  and  he  then  and  Aere  paid  (10  thereon. 
Bdd  not  binding  on  the  principal,  so  aa  to  dia- 
charge  defendant,  for  want  of  mutuality,  as 
there  was  no  extenaioa  for  a  definite  period. 

2.  Where  the  interest  on  a  loan  waa  deducted 
from  the  face  of  the  note,  as  paid  in  advance, 
and  auch  note  bore  interest  only  from  maturity, 
such  tranaaction  was  not  usnriooa. 

Appeal  from  Tom  Green  county  court;  T.  C. 
Wynn,  Judge. 

Action  1^  Henry  Pabde  against  M.  W.  Mor- 
ris and  others.  From  a  Judgment  for  plaintiff, 
defendant  J.  W.  Webb  lytpeals.  BefSocmed 
and  rendered. 

DntKris  ft  Allen,  for  s^tpdlant 

OOLLABD,  J.  Suit  was  ffied  on  the  10th 
day  of  Decanb»,  1896,  by  appellee  against 
H.  W.  Morris,  Bob  Hlllls,  W.  8.  Cunningham, 
and  J.  W.  Webb  on  a  promlsaoiy  note  for  the 
Bum  of  9800^  executed  all  the  defendants 
Jointly  and  severally  to  the  plaintiff,  of  date 
June  1,  1888,  payable  tlx  months  after  date, 
bearing  10  per  cent  Interest  per  annum  from 
maturity,  and  stipulating  toe  10  per  cent,  at- 
torney's fees.  In  ciue  it  should  be  placed  In  the 
hands  of  an  attorney  for  collection.  It  Is  In- 
dorsed, "Received  $10  Interest  on  tills  note," 
August  18, 18M.  Defendant  Webb  answered 
setting  np  that  be  and  all  the  defendants,  ex- 
c^t  Morris,  were  suretlea  on  the  note,  Morris 
being  the  principal,  and  that  on  the  18tb  day 
of  August.  18M,  plaintiff,  wltbont  the  kno^- 
edge  or  consent  of  defendant,  for  a  valuable 
conslderatifm,  contracted  with  the  principal, 
Morris,  to  extend  the  time  of  payment  of  the 
note,  aa  fbllows:  'That  on  said  date  plaintiff 
told  aald  Morris  that  if  he  (Morris)  would  pay 
monthly  payments  on  said  note,  In  sums  of 
five,  t^  or  twenty  dollaxa,  to  pbUntiff,  that 
be  (Morris)  could  bave  one,  two,  or  three 
years.  If  necessary.  In  which  to  p^  off  said 
note;  that  Uonis  accepted  the  terms  as  pro- 
posed Iqr  plaintiff;  and  the  aald  Murrls  did 
tb«i  and  there,  in  pursuance  at  sftld  agree- 
ment, pay  to  plaintiff  the  stun  of  ten  dollars;** 
wherefore  be  (defendant)  was  discharged 
from  liability  on  the  note.  The  court  sus- 
tained special  exertions  to  the  fecegoing  an* 
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awer,  190a  the  ground  that  the  extension  of 
paymmt  waa  for  no  definlttt  period  of  time. 
This  action  of  the  court  la  assigned  as  error. 

The  BBBlgnmaat  Is  not  well  taken.  The  al- 
ieeed  extoisiea  for  one^  two,  or  three  jeaza. 
If  necessary,  did  not  tdnA  Morris  to  make  no 
payment  on  the  note  at  any  time,  and  certain- 
ly not  for  any  definite  time.  Contracts  must 
be  mutual  to  be  binding.  Morris,  under  the 
terms  of  the  ellCBad  agreemEBt,  oould  pay  the 
note  at  any  time  thereafter,  the  note  being 
due  at  the  time  of  the  agvaement  ^e  exten- 
sion at  the  time  of  paymut  of  a  note  beaiing 
Interest  for  a  definite  time,  aooepted  tgr  the 
payee,  wonld  be  a  Tttlld  agreement  tot  a  Talu- 
able  onnsldentlon.  and  could  be  enforced;  hot 
It  must  be  for  a  period  certain  and  fixed,  so 
that  tSie  payee  will  he  homd.  Benson  t. 
Phlpps,  87  Tex.  578.  29  3.  W.  lOSl;  Woodall 
T.  Streeter  (Tex.  Civ.  App.)  80  8.  W.  160. 

Drf^art  pleaded  oiury.  The  piwf  was 
that  Morris  borrowed  $300  from  plainttft,  and 
the  latter  was  allowed  to  take  out  915,  the  In- 
twaat  for  six  months.  The  note  did  not  bear 
interest  from  date,  bnt  from  matnrlty.  six 
months  after  date.  There  was  no  luory  In  this 
transaction.  It  was  merely  payment  of  tn- 
tocat  hk  adranee,  which  the  parties  might 
agree  to  without  violating  the  statute  of  usury. 
It  was  correct  to  submit  the  Issue,  and  the 
venlict  ia  sustained  by  the  proof. 

Defaidant  pleuted  his  snretysh^  and 
proved  It,  and  the  Jury  found  that  he  was  a 
surety  only.  Judgmeut  was  rendered  against 
all  the  defendants  as  principals.  The  assign- 
ment of  this  error  In  the  Judgment  Is  sus- 
tained. Judgment  will  be  here  rendered  so 
reforming  the  Judgment  of  the  lower  court  as 
to  appellant  Webb  that  be  will  be  beimd 
thereby  only  as  a  surety.  Uoubtleaa  the  court 
below  would  have  corrected  the  judgment  if 
his  attrition  had  been  called  to  the  eiror. 
This  was  not  done,  though  there  was  a  mo- 
tion for  a  new  trial  by  defendant  This  being 
true,  the  costs  of  this  appeal  are  adjudged 
against  the  appellant  Webb.  Judgment  re- 
formed and  rendei^. 


STAX^y  v.  HANKLA  et  al.t 

fConrt  of  Oril  Arf>MilH  of  Teas.    May  22, 

10)7.) 

PCBLTO  f^mw — TRANBmt   OV   Hs^DKIOHT  Ca»- 

TinoATE— EviDitsoB— Hakmus*  Eahor— 
Tkb«i>a88  to  Tjit  Tjtu. 

1.  Where  the  holder  of  a  land  certificate  made 
a  nrUlen  tiaiisfer  thereof,  and  at  the  same  time 
executed  to  the  transferee  a  power  of  attorney 
tD  act  as  bis  agent  la  reftard  to  the  laud  and  to 
make  location  of  the  certificate,  piirol  evidence 
b  admissible  to  show  tbat  the  tninaaction  was 
an  absolute  sale  of  the  certificnte, 

2.  The  admission  of  the  testimony  of  pnrtfea 
as  to  transnctions  by  a  decedent,  though  the  tea- 
timony  was  iuadmissible  under  1  Snytet*  CSv. 
St.  art  2248,  ia  not  reversible  error  where  the 
caie  fa  tried  to  the  court,  and  there  in  other  tes- 
tfanony  tending  to  prove  the  same  facts. 

>  Writ  of  error  denied  by  Haprcme  court 


3.  The  sale  of  an  nnlocated  headrlght  certifi- 
cnte may  be  made  by  parol,  and,  wiiere  a  writ- 
ten transfer  of  the  siguer'a  headri^it  does  nut 
identify  the  certificate,  it  may  be  identified  by 
parol  evidence. 

l.T'he  objection  that  a  claim  ia  stale  cannot 
be  urged  by  a  plaintiff  in  an  action  to  dispossess 
parties  claiming  land  onder  a  traniifer  of  n  head- 
right  certificate,  where  the  defendants  are  in 
peaseseion  and  have  been  abuse  the  certificate 
was  located. 

Appeal  from  district  court,  JCanfman  coun- 
ty; J.  E.  DUIard,  Judge. 

Suit  by  J.  a  Staley  against  J.  F.  Hnnlda 
and  othears  to  recorar  possesalon  of  land. 
From  a  judgment  tat  dpifendants,  plaintiff 
appeals.  Affirmed. 

Lee  R.  Stroud,  for  appeUant  Dashiell, 
Cmmban^  &  Roberts,  Cor  appellees. 

FCfLET,  J.  PUlntlff  bioaght  suit,  as  only 
heir  of  HoraUo  N.  Staley,  for  the  recovery  of 
320  acres  of  land  situated  In  Kaufman  coun- 
ty. The  cause  was  tried  without  a  Jury, 
and  resulted  In  a  judgment  for  defendants, 
from  which  this  appeal  Is  taken. 

Conclusions  of  Fact. 

The  evldenoe  of  idalntlfl  showed:  <1) 
Patent  to  the  land  Issued  In  the  name  of 
Horatio  N.  Staley  and  his  heirs,  December 
20,  1840.  (2)  Plaintiff  was  the  only  heir  of 
Horatio  N.  Stal^,  who  died  between  1844 
and  1855.  (3)  Patent  waa  issued  upon  a 
certificate  Issued  to  Horatio  N.  Staley.  (4) 
Horatio  N.  Staley  sold  this  certificate  In  1844. 
before  location,  to  Randolph  A.  Hankla, 
Hankla  paying  a  money  cAislderatlon  there- 
for. (5)  The  sale  of  the  certificate  Is  In  writ- 
ing, slgriied  by  two  witnesses,  dated  March 
12,  1844;,  but  has  not  been  acknowledgt^  or 
recorded.  (G)  On  March  12,  1844,  Hor.ttlo 
N.  Staley  executed  to  Randolph  A.  Hankla  a 
written  power  of  attorney  to  act  as  his  at- 
torney and  agent  in  locating  the  certificate, 
and  to  act  as  his  agent  gcuorolly  In  ref^unl 
to  the  matter.  (7)  Randolph  A.  Hankla  Uud 
the  certificate  located,  obtained  the  Issuance 
of  the  patent,  and  be  and  his  heirs  have  con- 
tinuously controlled  the  land  and  paid  taxes 
thereon  ever  since.  (S)  Randolph  A-  Hankla 
died  In  1878,  willing  all  bis  property  to  liia 
wife,  Martha  N.  Hanv-iy,  She  died  pending 
this  suit,  without  will,  ami  appellees  are  her 
only  heirs. 

Conclusions  of  T>aw. 

1.  It  la  Insisted  that  the  written  transfer 
and  power  of  attorney,  being  executed  con- 
temporaneously,  were  to  be  construe<1  to- 
gether; that  they  showed  the  creation  of  an 
agency  and  trust,  not  the  sale  of  the  certlil- 
cate;  and  that  it  was  error  to  admit  testi- 
mony of  witnesses  proving  an  absolute  sale 
of  the  ceitlHcate.  The  objection  uri^iHl 
against  the  evidence  was  that  It  was  con- 
tradicting a  written  instrument  by  parol  tes- 
timony. TUia  proposition  was  passed  upon 
in  Cox  T.  Bray,  28  Tex.  217,  and  dedded  ad- 
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Tet*el7  to  qipeUaDt*B  eratentkm.  Bee,  alw, 
Tbomu  T.  Hammond,  47  Tex.  54. 

2.  AppcUunt  contends  that  tbe  court  emd 
In  permitting  tlie  testimony  of  Murtha  Hank- 
la  and  J.  F.  Hankla.  deCendanta,  to  the  effect 
that  they  were  preaent  when  the  Inatnunenta 
were  executed,  saw  Randolph  A.  Hankla  pay 
to  Horatio  X.  Stal^  the  pnrchaae  money  for 
tbe  certificate,  and  other  facta  tben  occurring 
ahowlnc  an  abaolnte  Bale;  It  was  objected 
that  thoF  were  not  permitted,  under  article 
2316^  1  Saylea'  GIt.  Bt,  ta  testify  to  tranaac- 
tiona  between  plalntUFa  Intestate  and  their 
ancestor  under  whom  they  claim.  The  court 
tried  the  caae  wlthont  a  Jury.  Another  wlt- 
■eas,  niioae  ctmpetency  la  not  qneatloned.  tes- 
dfled  to  facts  ataowlBs  an  absolnte  sale  of 
the  certUcate,  and  a  mimber  of  the  eatabllMi- 
ed  facts  supported  hla  testimony.  Then  the 
tranafer  Itself  showed  a  sate  of  the  certif- 
icate. Though  we  were  to  hold  llie  evidence 
InadmlsBlUe  under  such  condltkms.  Its  ad- 
mlsadon  minld  not  be  regaided  as  ECToslUe 
error. 

8.  AnKDantf  nrthsr  eontenda  that  the  trauB- 
fer  of  the  certificate  does  not  Identify  the 
ctt^flcate^  and  is  thertfore  Insofficlant  to  con- 
vey the  same.  The  transfer  showed  the  sale 
of  Hotatio  N.  8talc7*8  headrljibt,  and  the 
quantity  of  land,— 320  acreflL  The  other  evi- 
dence satlafaetorily  showed  that  the  certif- 
icate upon  which  the  patent  to  the  land  In 
fscmtroTmy  teoed  waa  the  one  Intended  to 
be  ciHiTeyed.  It  waa  not  necessary  that  the 
conveyance  ot  the  unlocoted  certificate  abonld 
be  In  writing,  and  the  evidence  adduced 
would  establish  a  aale  Independent  of  the 
writing. 

4.  Tbe  proposition  that  the  plea  of  stale 
demand  sboold  have  been  sustained  Is  with* 
ont  merit.  The  defendants  were  In  posses- 
Am,  and  the  pialntUt  was  attemptbig  to  dls- 
poaaeas  them.  The  doctrhie  of  stale  demand 
did  not  apply.  Cox  v.  Bray,  28  Tex.  247. 
No  other  proportions  are  urged  as  grounds 
for  A  reversal,  and  the  Judgment  Is  affirmed. 


DAYIS  V.  WEATHERED  et  si. 

^nrt  of  Civil  Appeals  of  T«xb&    Oct.  28, 
18B7.) 

Bills  asd  Notbs— CoTvsiossATtoir— Witnsss— 
TaAVSACTioNs  win  Dbcbasbd  Fiusok. 

1.  After  paTinant  of  the  agreed  price  br  a  pur- 
chaser  of  land,  tbe  execution  by  Dim  of  a  note 
for  so  addHional  sum,  in  order  to  get  poaseasion 
of  the  deed,  wliicb  was  witUield.  and  because  he 
was  afiaid,  if  be  did  not  do  so,  he  would  lose  tbe 
money  already  paid,  is  vt^antaqr,  and  part  of 
the  eonsidenidan  for  the  land. 

2.  In  an  action,  bron^t  by  one  In  her  sepa- 
rate rigbt,  OD  a  note  given  to  her  deceased  bus- 
band  as  part  of  the  parchaae  price  of  her  sep- 
arate property,  the  Boiniasiou  of  evidence  as  to 
tiie  traomcti<ni  between  defendant  and  deceased 
is  not  error,  witoe  it  appears  that  tbe  hosbsnd 
acted  only  as  plaintiffs  agent. 

Appeal  from  district  cotirt,  Sabine  county; 
Tom  0.  Davis,  Judge. 


Action  by  B.  B.  Davis  against  U.  R.  aad 

S.  IL  Weathered.  Judgment  was  xendered 
for  defendants,  and  jOalatlfr  aiqMnla,  Be- 
vetscd. 

Jus.  T.  Polley,  for  appellant  A.  D.  Hamll- 
tott  and  Hngh  B.  Short,  for  appellees. 

OAB3tETT,  O.  X  The  appellant  broo^t 
tills  action  to  recover  of  M.  B.  Weathered. 
upon  a  pnanlaaory  note,  poyoUe  to  oae  N.  A. 
DavJa,  her  deceased  kmrtmnd.  and  to  foredose- 
a  vendor's  Uea  therefor  npoa  land  agtUnst  the- 
said  M.  B.  Weatheied  and  one  8.  11.  Weath- 
ered, to  both  of  whoa  it  waa  alleged  Uie  land, 
had  been  euiveyed  by  vipellost  and  her  hus- 
band. Apftellant  averred  In  her  petition  that 
the  land  waa  her  aapazate  eatate;  that  the- 
note  was  her  separate  property,  and  that  It 
was  exBcuted  to  her  hurtnnd  for  her  bcnefflt; 
that  her  hnabaad  had  died  befMe  the  loatl- 
tntion  of  the  anlt  Tbe  petition  further  al- 
lied that  the  note  sued  en  waa  executed  In 
settleaBcnt  of  a  controversy  about  the  pAee 
to  be  paid  for  tlie  land,  or  that  in  substance; 
tbe  nUegatlon  being  tiact  it  was  given  1^^  way 
of  compromise,  in  conseqnenee  of  misappre- 
hension when  the  deed  was  made,  suhoeQUsnt 
te  the  dote  of  the  deed.  The  petition  aat  out 
the  note  aa  toltowa: 

"On  or  before  the  let  of  November  next  1 
promise  to  pay  X.  A.  Davta  elgbty-alx  and 
'Vioo  dollars,  with  interest  at  ten  per  eoit. 
from  date.  This  2Sth  February,  IWl.  pUgned] 
M.  B.  Weathered. 

"The  above  note  waa  i^ven  by  way  of  com- 
promise In  consequence  of  mIsapprehensloD 
when  tile  deed  was  made  1^  N.  A.  Davia,. 
February  23th,  1801.  [Signed]  M.  B.  Weath- 
ered." 

Tbe  deed  was  eaeecoted  on  the  3d  day  of 
January,  1801.  The  appellee  M.  R.  Weathered 
pleaded  In  defense  of  tbe  note  a  want  of  con- 
sldMatlon.  It  was  shown  by  tbe  evidence  ■ 
that  the  land  and  the  note  were  the  separate 
property  of  the  appellant,  B.  E.  Dnvia,  and' 
there  Is  no  question  hoe  of  her  rl^t  to  sue. 
Briefly  stated,  the  evidence  as  to  tbe  execu- 
tion of  the  note  showed  that  the  said  N.  A.. 
Davis  and  appellant,  hla  wife,  were  repre- 
sented by  one  N.  &  WilUnms  ss  agent  to  sell' 
the  hud  fai  the  first  negothitkms  about  the 
sale.  Appelant  and  her  husband  lived  at 
JacksoovUle  In  Cherokee  county,  about  100' 
miles  distant  from  where  the  Umd  was  situ- 
ated, hi  aablne  county.  Williams  resided  ntar 
tbe  land.  The  appellee  M.  R.  Weathered,  de- 
oiring  to  purchase  the  land,  went  upon  it  wlth< 
WlUiams,  and  examined  It,  and  they  had  103 
acres  at  a  large  tract  anrveyed  in  a  shape  to 
suit  him.  and  he  agreed  with  Williams  to  pay 
for  the  land  three  dollars  per  acre;  9250  to 
be  paid  In  cash,  and  the  balance  to  be  evl- 
dmced  by  his  note.  Appellee  and  Williams 
agreed  to  go  together,  and  visit  Davis  and 
wlfo  lU  JacksoDvllle,  In  order  to  carry  out  the 
trade,  and  get  the  deed.  When  Weathered 
got  ready  to  start,  WUUams  was  unabl«|  to 
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go.  H«  deUiraKd  to  appdlee  WflftOiend  a  let* 
tor  addressed  to  DbtIb,  indoced  In  an  en- 
velope with  the  field  notes  of  the  land.  When 
Weatha«d  reached  Darti^  realdenee»  as  be 
testffled,  he  told  DsTla  of  the  nmtract  that  he 
had  made  with  WilUams,  bat  asked  him  to 
let  him  hare  the  land  for  9300,  ot  which  be 
■wwM  iiay  $250  in  cash  and  g^e  bis  note  for 
$00.  Davla,  after  consulting  with  his  wife, 
the  appelant,  agreed  to  sell  appellee  the  land 
on  these  terms.  On  the  foUowing  day,  appel- 
lant joined  by  her  husband,  N.  A.  DaVls,  eza- 
cnted  the  deed  conveying  the  land  to  the  ap- 
pellee M.  R.  Weathered  and  S.  M .  Weathered, 
who  was  his  mother.  He  paid  Davis  only  $130 
of  the  amount,  stnce^  Igr  mistake  as  to  the 
amount  of  a  bill,  be  bad  not  carried  all  the 
agreed  cash  payment  with  him.  The  parties 
agreed  that  the  deed  should  be  left  with  the 
notary,  and  that  Davis  shoidd  said  It  to  WU- 
llaras.  as  soon  as  Weathered  forwarded  the 
$100  balance  of  the  cash  consideration. 
Weathered  executed  his  note  tat  $50,  and  left 
It  with  Davis.  After  he  returned  home,  the 
appellee  H.  B.  Weathered  sent  Davis  tbe  $100, 
but  Davis  sent  tbe  deed  to  Williams,  with  In- 
Btmctlons  that  appellee  nrast  execute  the  note 
sued  (S,— $86.21^  fcnr  the  balance  of  the  pnr* 
chase  money,  as  .  agreed  upon  wltii  Williams 
In  tbe  first  place.  Williams  told  appellee  ttiat 
be  bad  the  deed,  bnt  his  butmctlona  were  not 
to  deliver  It  until  the  note  sued  on  was  exe- 
cuted, and  that.  If  appellee  <IUd  not  execute  It, 
he  should  return  to  him  the  money,  and  keep 
the  deed.  Weathered  at  first  dedlned  to  sign 
tbe  note,  bnt  at  length,  after  signing  a  note 
for  $60,  and  sending  It  to  Darls,  and  having 
it  returned  to  him,  decided  that  he  would  exe- 
cute the  note  sued  on.  In  order,  as  he  satd, 
to  get  poBsesKlon  of  the  deed,  and  because  he 
was  afraid  he  would  lose  the  mmey  he  had 
already  paid. 

We  have  eteted  the  evidence  In  the  moat  ta.-  > 
vorable  light  to  the  appdlee,  adopting  his  own 
verstoa  of  tbe  facte.  Upon  this  stete  of  facts 
the  court  Instructed  the  Jury  that,  If  amHllee 
bought  the  land  from  N.  A.  Davis  and  wife 
tm  $800  on  terms  then  agreed  upon  by  the 
parties,  and  that  appdiee  was  to  pay  $150  In 
cash,  and  execute  his  note  for  $00.  and  send 
the  remsliring  $100  as  soon  as  he  came  home, 
and  they  fmrther  found  that  appellee  com- 
piled with  his  part  of  said  contract,  and  that 
N.  A.  Davis  and  wife  agreed  to  and  did  make 
the  deed  introduced  In  evidence,  and  depos- 
ited tbe  same  vrith  the  notery  public,  who  was 
to  d^ver  tbe  same  to  tbe  appellee,  and  the 
contract  was  compiled  with,  and  farther  that 
the  ivpdlee  ctnnplled  witii  said  contract  of 
purchase,  then  he  would  be  mUtled  to  pos- 
session of  said  deed,  and  that.  If  said  deed 
was  sent  to  Wflllams  by  the  notary  or  Davis, 
and,  before  the  said  WlUlams  would  deliver  it 
to  appellee,  he  demanded  of  appellee  the  not6 
sued  upon  In  this  case,  and,  In  order  to  secure 
the  possession  of  the  deed,  he  executed  the 
note,  then  the  note  would  be  without  consid- 
eration, and  to  find  for  tbe  appellee,  nils 


diarge  was  tterly  emmeooa,  because  tbe  nn- 
oMtroverted  facte  show  that  tiie  iwpellee  exe- 
cuted the  note  votantamy.  and  aa  a  part  of 
cmdderatlon  of  tbe  purchaae  mtmey  oC  ttie 
land,  at  the  end  of  the  negotiatUma,  which  ex- 
tended for  at  least  a  time  suflhdent  for  hbu 
to  send  the  vendw  a  note  for  a  less  sum  than 
the  amount  required,  and  during  which  be 
was  offered  the  return  of  the  money  already 
paid  l7  blm  If  be  did  not  contply.  Under 
this  stete  of  evidence,  and  tbe  court  having 
duurged  tbe  Jury  as  above  steted,  the  appel- 
lant requested  the  court  to  Inatruct  tiie  Jury 
aa  fonowa:  "Hiat  th«  redtek  of  tbe  ton- 
Blderatlon  contained  In  the  said  deed  from 
pUUntlff  and  N.  A.  Davis  to  M.  R.  and  B.  Bi. 
Weathered  are  not  conehwlve  against  the 
ptalnttff,  bat  that  parol  evldmee  la  admissi- 
ble to  prove  a  different  and  greater  consida>- 
atlon  than  that  recited  hi  tbe  deed;  and  If 
yon  find  that  the  note  herein  sued  apon  was 
executed  by  defendant  H.  R.  Weathwed  for 
a  part  of  tbe  purchase  money  for  said  land 
conveyed  by  said  deed,  executed  by  plaintiff 
and  N.  A.  Davis  to  M.  R.  and  8.  M.  Weath- 
ered, though  executed  by  way  ot  eompromlae, 
then  you  are  Instructed  that  said  note  was 
executed  for  a  valid  consIderatlML*'  This  In- 
struction iras  Buflldait  to  have  directed  tbe 
attention  of  the  court  to  the  «Tor  of  his  own 
charge,  although  not  aufllclent^  dear  to  have 
aided  the  jury  much.  It  was  devd(^>ed  <m 
the  motion  for  a  new  trial  that  B.  M.  Weatii- 
ered  had  died  pending  tbe  suit  As  the  case 
must  be  reverse.  I  for  the  error  above  stated. 
It  will  be  ronanded,  In  order  to  give  tbe  ap- 
pellant an  opportunity  to  have  the  legal  rep* 
reeentetlTe  of  S.  M.  Weathned  maoe  a  party, 
so  as  to  authorize  a  foreclosure  as  to  her  In- 
terest in  tbe  land.  There  Is  no  error  In  al- 
lowing the  appellee  M.  R.  Weathered  to  tes- 
tify as  to  the  transaction  with  N.  A.  Davis, 
I  husband  of  appellant  He  was  only  her  agent 
In  the  matter,  and  she  sued  In  her  separate 
right.  Judgment  of  the  court  below  will  be 
reversed,  and  the  cause  remanded.  Reversed 
and  remanded. 


BELDEN  T.  PULLMAN  PALACE-CAR  CO.» 

(Court  of  avU  Appeals  of  Texas.    Nov.  17, 
1887.) 

SURPinO-CATt  COMPATdBS— DdTIBS  AS  TO  PaSSIN- 
OaK'B  EfPKOTS— NiOLIOBNCB— EVIDBNCB, 

1.  The  duty  of  a  sleeping-car  company  to  Ite 
passengers  is  only  to  use  reasonable  care  in 
guarding  the  latter'*  property  from  thieves,  and 
the  high  degree  of  care  applicable  to  carriers 
generauy  does  not  ai^ly. 

2.  In  an  action  against  a  sleeping-car  com- 
pany  for  the  value  of  a  valise  left  by  plaintiff, 
when  he  retired,  by  the  side  of  his  berth  In  the 
aiale,  the  evidence  was  that  the  car  had  two  serv- 
ants, whoae  duty  It  was  to  sit  by  turns  at  the 
end  of  tiie  aisle  to  wait  on  passengers  and  see 
that  nothing  was  stolen,  and  uat  during  the  first 
part  of  the  night  one  of  these  kept  watch;  that 
when  this  one  left  the  car  to  wake  the  other,  tbe 
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valise  wu  fai  Its  plue;  that  during  tfae  latter 
part  of  tiw  ni^t,  while  the  second  serrant  was 
on  watch,  several  persona  came  into  the  car; 
that  the  serrant  wohe  the  passe  DgerH  for  A.,  and 
they  got  off,  taking  their  ralises;  that  the  flerr- 
ant  could  not  Identifr  particular  Tallses  wiiere 
there  were  a  nnmber  of  paBsengers  each  having 
one;  that  no  passengers  got  off  that  night  except 
lit  A.  BHd,  that  a  finding  that  the  Tallse  was 
taken  at  A.,  and  that  Ita  loss  was  not  caused  by 
the  negligence  of  defendant's  servants,  was  sus- 
tained by  the  evidence. 

Appeal  from  district  court,  Webb  county; 
A.     McLane,  Judge. 

Action  by  FranclBoo  Beldsn  ngalnst  the 
Pullman  Palace-Car  Gompaiqr  for  the  lota  of 
plaintUTs  baggage  while  a  passenger  on  one 
of  defendant's  cars.  From  a  Judgment  In 
ftiTor  of  defendant  plaintiff  appeals.  Af- 
Onned. 

J.  O.  Nicholson,  for  appellant  Percy  Rob- 
erta A;  Boatner  and  Clarit  ft  Oolnn,  for  appel- 
lee 

JAMBS,  O.  J.  Appellant  was  a  passenger 
on  the  I.  M.  and  I.  &  G.  N.  R  R..  and  occu- 
pied a  berth  in  one  of  appellee's  coaches  en 
route  from  SL  Louis  to  Laredo.  On  the  sec- 
ond night  out,  when  the  car  was  in  Texas, 
before  it  reached  Austin  (reaclilnK  Austin 
about  5  in  the  morning).  plaintifF  retired,  leav- 
ing his  valise  by  the  side  of  his  berth  In  the 
aisle,  where  It  had  been  placed  by  one  of  the 
employ^  When  he  arose,  about  7  In  the 
morning,  after  the  train  had  passed  Austin 
(where  several  of  bis  fellow  passengers  got 
off),  his  valise  was  gone,  and  it  has  never 
been  found.  Be  brings  this  action  to  recover 
the'  value  of  the  property,  alleging  that  It 
occurred  from  the  negligence  of  defendant's 
servants. 

The  court  concluded  from  the  testimony 
that  the  valise  was  taken  at  Austin  by  one 
of  the  passengers  who  got  off  at  that  place, 
and  that  Its  loss  was  not  occasioned  by  rea- 
son of  negligence  of  defendant's  servants, 
nor  by  the  negligence  of  the  plaintiff,  and 
that  plaintiff  knew  of  defendant's  rule  not 
allowing  Its  feervants  to  take  cbargv  of  pa»- 
senger's  effects. 

It  is  settled  that  defendant's  duty  to  its 
passengers  Is  to  use  reasonable  care  to  guard 
the  property  from  depredations  of  thieves 
while  they  sleep,  and  that  the  high  degree  of 
care  applicable  to  carriers  generally  does  not 
apply.  See  cases  cited  in  Stevenson  v.  Car 
Co.  (Tex.  Civ.  App.)  26  S.  W.  112.  Upon  this 
principle  of  degree  of  care  the  court  based  its 
action  In  this  case,  and  the  assignments  of 
error  complain  tbat  the  conclusions  of  the 
trial  court  are  not  supported  by  the  evidence. 
An  examination  of  the  tesUmony  discloses 
evidence  which  supports  the  finding  that  de* 
fondant's  servants  did  not  fail  to  exercise 
reasonable  care  in  reference  to  the  valise,  and, 
this  being  so.  It  Is  decisive  of  the  case.  The 
following  testimony  appears:  That  this  car 
bad  two  servants,  whose  duty,  among  other 
ihlnga,  was  to  alt  1^  turns  at  the  end  of  the 


aisle  during  the  night  to  wait  on  passengers 

and  see  that  nothing  was  stolen.  During  the 
first  part  of  the  night,  to  about  3:30  o'clock  In 
the  morning,  one  of  these  kept  watch,  and  he 
testified  that  when  he  left  at  that  hour  to 
wake  up  the  other,  who  was  sleeping  In  the 
smoker,  the  valise  was  in  its  place.  He  then 
went  to  bed  In  the  smoker,  and  the  other  then 
took  his  place.  No  passengers  got  off  that 
night  except  at  Austin.  The  front  door  of 
the  coach  was  left  unlocked,  as  was  the  rule, 
for  the  train  crew  to  pass  through,  and  dur^ 
ing  the  first  watch  some  of  the  train  crew 
passed  through,  as  testified  to  by  the  servant 
then  on'  watch;  and  during  the  latter  part 
of  the  night  several  persons  came  into  the 
car,  as  the  servant  then  on  watch  stated. 
This  servant  stated  that  he  woke  the  passen- 
gers for  Austin,  and  they  got  off,  taking  their 
valises;  that  be  did  not  assist  them  off,  be- 
cause he  was  busy;  that  it  was  the  usual 
custom  for  passengers  to  take  their  own 
valises  off  with  them;  that  he  could  not 
Identify  particular  valises,  where  there  are 
a  numt>er  of  passengers  each  with  a  valise, 
and  be  did  notice  the  valises  as  they  were 
taken  off  by  the  passengers  at  Austin.  The 
conductor  testified  tliat  one  could  not  keep  In 
mind  a  certain  man's  valise,  where  there  are 
several  passengers  all  having  valises.  Any 
man  could  pick  op  another  passenger's  valise 
without  it  being  known. 

In  the  light  of  these  facts,  It  cannot  be 
definiteiy  ascertained  how  or  where  the  va- 
lise was  lost  While  It  might  have  been  taken 
by  one  of  the  persons  who  came  into  the 
car  during  the  latter  part  of  the  night,  the 
trial  court  concluded  such  was  not  the  case. 
As  the  valise  was  shown  to  have  been  In  Its 
place  at  3  o'clock,  and  the  train  arrived  at 
Austin  at  5  or  half  past  6,  and  the  porter 
testified  that  he  was  at  his  place  on  watch 
during  this  time,  we  certainly.  If  inclined  to 
do  so,  would  not  allow  that  possibility  to  dis- 
turb the  Judgment,  over  the  finding  of  the 
trial  Judge  to  the  contrary.  It  occurs  to  us 
that  the  conclusion  that  the  valise  was  lost 
at  Austin,  and  in  the  manner  found  by  the 
Judge,  was  a  fair  and  reasonable  solution  of 
the  evidence  and  circumstances.  The  court 
was  authorized  to  come  to  the  conclusion  that 
the  servants  maintained  a  reasonably  effect* 
ive  watch  during  the  night  and  tbat  Austin 
was  the  point  where  the  valise  disappeared. 
Circumstances  might  arise  which  would  call 
for  the  exercise  of  more  than  the  usual  or  rea- 
sonable diligence  on  the  part  of  the  employes 
in  guarding  the  effects  of  a  sleeping  passen- 
ger. But  there  was  nothing  in  the  conditions 
and  circumstances  existing  on  this  coach 
when  at  Austin  which  made  It  as  a  matter 
of  law,  the  duty  of  the  servant  to  Inspect  and 
identity  the  baggage  which  the  passengers 
carried  off  with  them.  It  was  simply  a  Ques- 
tion of  whether  the  servant  exercised  reason- 
able care  in  not  observing  the  taking  of  the 
valise  in  question  under  the  circumstances 
then  existing,  and  this,  we  conclude,  could 
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ptapeAy  'be  nsBOlred  ta  On  afflnnatlTB  from 
tb.6  evidence,  as  was  done.  The  absence  of 
negligence  on  the  part  of  tbe  defendant's  em- 
plojrte  entitled  defendant  to  a  Judgment,  and 
It  la  affirmed. 


JACKSON  T.  J.  A.  COAXES  &  SONS,  Limited. 
(Oonrt  of  CItII  Appoile  oC  TexM.    Oct  80, 

Aftbai,  from  Jobttcb— Ti»b — CaamrruTinKAL 
Law— Trial  bt  Juriu 

1.  The  10  days  limited  for  fllins  aa  appeal  bond 
on  &a  Bp[>eul  from  a  justice  ruiu  from  the  date 
of  overruliug  a  motiou  for  a  new  triat,  where 
■uch  motion  is  ruled  upon  within  10  days  after 
eutrr  of  Judfrment. 

2.  Und»  Const  art.  6.  I  17,  which  provides 
that  a  county  court  jury  shall  consist  of  six  men, 
such  court  cannot  discharge  one  of  the  jurors, 
and  force  a  trial  by  the  remaining  five. 

Error  from  Marlon  county  court;  James  A. 
Armlstead,  Judge. 

Action  by  J.  A.  Coatea  &  Sons,  Limited, 
on  an  itemized  verified  account  for  $105, 
against  J.  O.  Jackson.  Plaintiff  obtained 
Judgment  Defendant  brings  eEtot.  Be- 
versed. 

Geo.  T.  Todd,  for  plafntiff  In  enror.  W.  T. 
Armlstead,  for  defendant  In  -nxor. 

FIXLET.  G.  J.  It  to  Ont  Inatoted  thst  the 
appeal  from  the  Jnstlce'a  court  to  the  count; . 
court  should  have  been  dtomiased  bj  the 
county  court  for  the  reason  that  the  appeal 
bond  was  not  filed  wlthM  10  days  after  the 
rendition  of  the  Judgment  The  aii|)eal  bond 
waa  not  filed  within  10  days  from  the  rendi- 
tion of  the  Judgment  but  It  was  filed  vlthln 
10  days  from  the  ovemilhig  of  the  motion 
(or  new  trial,  the  motion  for  new  trial  hav- 
ing been  filed  and  acted  tyxm  within  10  days 
from  the  date  of  the  Judgment.  It  waa  first 
held  by  the  court  of  appeala,  exercising  Juris- 
diction In  ^11  mattnrs,  that  the  appeal  bond 
waa  required  to  be  filed  within  10  days  from 
tbe  date  at  the  Judgment  Gonally  v.  6am- 
bull,  1  White  ft  W.  CiT.  Qaa.  Ot  App.  S  Ba 
The  commlsrion  <tf  appeals,  about  the  aame 
time,  also  held  that  the  bond  wn  required 
to  be  filed  wttUn  10  diya  tram  tbe  rendltlcni 
of  tbe  Judgment  Batk  t.  Glnacdlilo.  1 
White  &  W.  Otv.  Caa.  Ot  Anp.  1 1210.  Botb 
of  these  cnsea  were  aubaeqneiKtly  oromled 
In  the  case  of  Missouri  Pac.  By.  Co.  -Hous- 
ton Flour  MUto  Oo^  2  Willson,  Civ.  Caa.  Ct 
A.pp.  I  671.  This  last  dedalcn  spears  to 
have  been  made  In  1885.  while  the  overruled 
cases  appear  to  have  been  decided  In  18S1. 
Again,  In  1880,  this  question  wu  passed  up- 
on tqr  the  court  of  appeals,  and  It  was  again 
held  that  the  bond  may  be  filed  within  10 
d^s  from  the  date  of  the  rendition  of  the 
Judgment  overruling  the  motion  for  new  trIaL 
Grant  v.  Fowses,  S  Willson,  Olv.  Cas.  Ct 
App.  I  106.  In  1888  the  question  was  pre- 
nented  to  our  supreme  court  In  the  ^se  of 
Jones  V.  Collins,  70  Tex.  752.  8  S.  W.  081. 


In  that  case,  Mr.  Walker,  says:  "Judg- 
ment waa  rendeivd  In  a  Justice  court  May  1, 
1885.  Motion  for  new  trial  was  filed  May 
2d.  It  was  not  acted  on  within  10  days,  and 
on  May  15th,  at  request  of  the  defendant  It 
was  overruled,  and  he  gave  notice  ot  appeal. 
On  the  21st  of  May  he  filed  an  appeal  bond. 
The  qifieal  was  dismissed,  and  from  tbe 
Judgment  an  appeal  to  this  court  wse  prose- 
cuted. The  court  of  am>eals  in  Grant  v. 
Fowses,  8  WlUson,  Gtv.  Css.  Ot  App.  I  UKi. 
has  hdd:  'If  a  motion  for  new  trial  has 
been  filed  within  five  days  after  the  rendi- 
tion of  the  Judgmmt,  but  no  action  baa  been 
had  thereon  wttliln  tea  dsya  after  the  ren- 
dltloa  of  the  Judgment  micb  onotlim  would 
"be  considered  as  overruled  on  the  tenth  day 
after  the  date  of  the  Judgment  and  a  party 
would  in  such  case  have  ten  days  tbweafter 
within  which  to  file  his  appeal  bond,'  The 
rule  of  decldon  upon  this  subject  ought  to 
be  tiie  same  In  all  the  courts.  The  subject 
being  peculiarly  within  the  Jurisdiction  of 
the  comrt  of  mpeals,  we  regard  tbe  decisions 
of  that  court  as  authoritative,  and  we  are  un^ 
willing  to  revise  them."  The  statute  ta  prac- 
tically the  same  now  as  when  these  dectalona 
were  rendered,  and  we  wUl  not  now  enter 
Into  the  question  of  an  original  construction 
of  the  statute,  but  will  follow  the  line  of  de- 
cisions Indicated. 

2.  It  appears  that  flie  case  was  tried  In 
the  county  court  by  a  Jury.  After  the  Jury 
had  had  the  case  submitted  to  tbem,  and- 
had  been  out  a  conslderaUe  time,  twlng  un- 
able to  agree,  one  of  the  Jurors  wsa  taken 
Blcik,  and  was  discharged  from  further  serv- 
ice by  the  court  and  the  vwdict  waa  render- 
ed Iqr  the  five  remaining  Jurors.  The  aide 
Juror  was  discharged  hy  the  court  over  ttie 
protest  of  the  defendant;  and  tbe  ptdot  la 
made  here  before  na  that  the  law  does  not 
eanetion  tiie  action  of  the  court  In  dischar- 
ging Hie  Juror,  and  forcing  the  Issues  to  be 
decided  1^  flTO  men  as  a  Jury.  This  assign- 
ment vre  think  well  taken.  Section  IS,  art. 
18,  Const,  provides  that  a  Jury  to  the  district 
court  shall  consist  of  12  men;  and  the  ar- 
ticle also  provides  tor  a  verdict  being  render- 
ed by  a  less  number  than  12.  Section  17  of 
thta  «ame  article  ta  the  constHotion  provides 
ttot  a  Jury  in  the  county  court  Shan  oonslat 
0f  men,  but  ttten  Is  no  provision  made  fbz 
verdicts  li^ng  rendered  by  a  leas  number 
than  6.  Articles  3228,  8229,  Rev.  St  1BS5, 
also  provide  for  a  Jury  of  12  men  to  the 
district  court  and  for  verdicts  being  render- 
ed by  a  lees  number.  Article  3S30  provides 
that  a  Jury  in  the  county  court  and  Justice's 
court  shall  be  composed  of  6  men.  Article 
3231  provides  that  no  verdict  shall  be  render- 
ed In  any  cause  except  upon  the  concurrence 
of  all  the  Jurors  trying  the  same.  It  Is  ur- 
ged by  appellee  that  authority  for  this  action 
of  the  court  is,  to  be  found  under  the  gen- 
eral provision  that  the  rules  of  practice  In 
the  county  court  should  be  according  to  the 
laws  govemiug  the  practice  In  tbe  district 
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court,  tn  BO  fiir  as  applicable.  The  Qoestlon 
presented  Is  not  a  mere  question  of  practice. 
It  18  one  of  constitutional  rlfiht,  and  where 
tlic  constitution  prescribes  that  the  jm?  shall 
be  composed  of  a  certain  number  of  men, 
and  does  not  give  authority  for  a  verdict 
belug  rendered  by  a  lesa  number,  the  trial 
court  has  no  right  to  authorize  BUQh  a  course 
over  the  protest  of  either  of  the  parties  liti- 
gant 

The  third,  fourth,  fifth,  and  alrth  assign- 
ments  of  error  are  not  In  accordance  with  the 
rules;  and  the  record  before  m  does  not 
Indicate  that  any  good  purpose  would  "be 
eubKerved  by  a  discussion  of  the  merits  of 
this  cause,  as  It  is  attempted  to  be  bronisbt 
before  us  under  such  assisnaiaits.  On  ac- 
count of  the  error  pointed  ont,  the  jndgmenC 
of  the  coiirt*belf>w  is  reversed,  ud  the  cause 
remanded. 


BAN  ANTONIO  ft  A.  T.  HY.  00.  t.  TEAOBIR. 
(Coort  or  Qvll  Appeals  of  l^exas.   THar.  2A, 
18B7.) 

Ratlhoadb— Ir/trt  to  ATiniAU  on  Track. 
Circamstnntially  W  appeared  that  a  caw 
went  CD  the  track,  aod  grazod  alons  it  for  some 
distance,  till  atrock  br  a  train.  The  track  wca 
straifiht.  aud  the  engineer  could  JiaVe  seen  tbe 
cow  In  time  to  avoid  the  Iniurr.  field,  that  the 
eompaay  was  cbaTgeable  with  netfUgence. 

Appeal  from  Olstrfct  court,  Bexar  county; 
J.  I*  Camp,  Judge. 

Action  "isy  C.  Yeager  against  the  San  An- 
tonio &  Aransas  Pass  Hallway  Company. 
From  a  Judgment  In  favor  of  plalntitf,  de- 
fendant appeals.  Affirmed. 

FraokUn  A.  Cobbs  and  Xole  Uiclu,  Uk  ap- 
pellant.  C  fi.  .BobliwDii,  for  appellee. 

FLY,  J.  Appellee  sued  In  the  Justice  court 
to  recover  |75  for  a  cow  alleged  to  have  been 
killed  by  appellant  Appellee  obtained  judg- 
ment In  tbe  Justice  court  for  the  full  amount 
of  his  claim,  and  tbe  case  was  appealed  to 
the  district  court  where  It  was  tried  without 
a  Jury,  and  Judgment  again  rendered  for  ap- 
pellee for  hiB  claim.  The  cow  was  killed  at 
a  point  in  the  city  of  Ban  Antonio  where  the 
land  was  laid  off  Into  blocks  and  stteeta,  and 
partially  occupied  by  realdenoea.  Xtae  rail- 
road company  was  not  compelled  to  fence  its 
track  under  the  clrcumstanoes,  and  to  recover 
it  was  Incumbent  an  appellee  to  show  that 
tbe  death  of  tbe  cow  resulted  from  a  lack  of 
ordinary  care  on  the  part  of  appellant;  or. 
In  other  words,  that  It  liad  been  guilty  of 
negligence.  No  one  saw  the  cow  struck  by 
the  engine  or  cars  of  appellant  and  tbe  fact 
of  the  injury  and  negUgence  could  be  shown 
only  by  circumstantial  evldeoce.  Tbe  clrcnm- 
stanceB  showed  that  tbe  cow  was  seen  last 
on  Sunday,  and  that  It  ralaed  on  that  d^, 
and  the  ground  was  muddy.  On  Monday 
morning  appellee  went  In  search  of  the  cow. 
XJe  foimd  where  a  cow  had  gone  on  the  rail- 
road track,  and  had  grewd  tm  aome  distance 


down  It,  to  a  point  where  he  saw  blood,  hair, 
and  pieces  of  bone,  and  Baw  where  the  cow 
left  the  track,  and,  following  the  trail  for 
about  70  yards,  he  found  the  cow,  with  one 
leg  cut  off.  The  track  down  which  the  cow 
had  grazed  was  straight  for  a  long  distance. 
The  evidence  indicates  that  the  cow,  wiien 
struck,  was  eating  grass  on  the  track,  and 
bad  been  ^tng  so  fbr  some  distance.  Tbe 
-track  was  stralgbt  and  therefore  the  infer- 
ence cannot  be  indillged  that  the  cow  sud- 
denly asipeajnd  on  the  track,  and  waa  not 
■aen  by  the -engineer.  Tbe  clrcumstanceB,  on 
the  other  band,  tend  to  Indicate  that  tbe  cow 
wae  moving  very  slowly  along  tbe  track,  and, 
the  tra(&  belns  straight  for  a  long  distance  oo 
either  sl<te  of  where  tlie  cow  was  struck,  tbe 
engineer,  with  the  exercise  of  proper  dili- 
gence, mnst  have  seen  her  In  time  to  have 
prevented  ber  injnry.  This  belongs  to  a  class 
of  cases  whore  the  party  seeking  redress  must 
necessarily  be  confined  to  circa m stances  to 
•estoMIsfa  aiegUcence,  and  we  conclude  that 
tbere  are  ctrcumstznces  which  tend  to  show 
BegUgenee.  nd  tbe  Jndsment  win  be  tbere- 
foie  affirmed. 


TEXAS  ft  P.  HT.  CO.  V.  HALI*' 

(Court  of  Civil  Anwiils  of  Texas.    Oct  28. 
18D7.) 

ArPBAL-Bsvisw— CnKPLtOTixe  Evinsircs— Nss- 

UOEKCB  OF  IlAn,ROiI>— IXBTRDtTIOXS— 

CmmrBiUTT  cm  Wits  ess, 

1.  Where  the  testimony  is  eonfltcting,  the  vov 
dict  mil  not  be  disturbed  on  appea'. 

2.  Where  a  cailcoad  voluntarily  constructs  a 
bridfre  over  ditches  along  its  right  of  way,  as 
a  private  way  for  the  oee  and  convenience  of 
-occupants  of  abutting  land.  It  is  liable  to  a  party, 
for  whose  use  it  was  built  for  Injories  eaused 
by  Its  failure  -ts  keep  the  bridge  in  proper  le- 
patr. 

3.  To  detennine  whether  there  la  a  conflict  In 
the  instrnctmns,  the  court  will  consider  only 
the  duEges  abown  ^a  the  transcript. 

4.  Where  all  the  fitsues  are  sufnclently  cover- 
ed by  the  charges  given,  the  refUBal  to  give  a 
special  diazge  is  not  error, 

5.  Statemeota  which  would  otherwise  be  self- 
senring  are  admlasible  when  offered  to  snstaiii 
the  credibility  of  a  wituns,  vAxo  is  shown  to 
have  made  conflicting  statements. 

Appeal  from  district  court  T^Ior  county; 
T.  H.  Conner^  JnOge. 

Action  by  B.  P.  Hail  against  Oie  Texas  ft 
Pacific  Railway  Company.  There  was  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

B.  G.  Bldwell,  for  aiqiKllant  Jobn  Bowyer, 
tor  appellee. 

Conclusions. 

STEPHENS,  J.  This  appeal  Is  from  s 
Judgment  awarding  damages  for  injuries  sus- 
tained by  appellee  while  crossing  a  bridge  on 
appellant's  right  of  way.  The  case  made  by 
the  pleadings  and  evidence  on  the  last  trial 
was  not  materially  different  from  that  stated 
in  the  opinion  of  Justice  Hunter  on  the  for- 
mer appeal,  to  which  we  refer  for  a  careful 
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sUtenient  of  tbe  tftcta,  aeoordlng  to  qipdlae'i 
Tenloo.  SS  8.  W.  SSL  The  Mle  deteiue  was 
a  seneral  denlaL 

Appellant  concedes  that  the  erldence  was 
oonfllctlntf  as  to  the  condition  of  the  bridge, 
and  as  to  what  caused  the  accident,  bat  con- 
tends that  the  Toi^ct  Is  against  the  great  pre- 
ponderance  thereof.  If  appellee,  who  was 
the  only  erewltness  to  the  accident,  was 
worthr  of  credence,  the  verdict  is  supported 
by  the  evidence.  True,  In  some  things  he  was 
contradicted  by  other  witnesses,  and  It  may 
be  that,  If  we  had  heard  his  testimony  and 
that  of  the  other  witnesses,  we  would  hare 
found  against  him;  but,  without  disregarding 
a  long  line  of  precedents,  we  could  not  now 
set  aside  the  Verdict,  supported  as  It  is  by  the 
positive  testimony  of  tbe  only  eyewitness,  of 
whose  credibility  the  Jury  and  trial  Judge 
had  the  better  opportunities  of  judging. 

1.  Our  first  conclusion  therefore  is  that  the 
verdict  Is  sustained  by  the  evidence  In  affirm- 
ing as  true  the  material  allegations  of  the 
amended  petition,  upon  which  the  case  was 
tried;  and  the  facts  there  stated  we  adopt 
as  our  conclusions  of  fact 

2.  Tlie  first  assignment  of  error  re- raises 
tbe  question  of  law  disposed  of  on  the  former 
appeal,  and  Is  consequently  overruled. 

8.  The  contention  under  the  second  assign- 
ment Is  that  the  court  gave  confiictlng  char- 
ges; but,  as  we  find  no  such  conflict  In  the 
charges  copied  In  the  transcript,  though  as 
stated  In  tbe  brief  there  may  be  conflict,  this 
assignment  Is  overruled. 

4.  The  issues  made  by  the  pleadings  and 
evidence  were  sufficiently  covered  by  the  char- 
ges given,  and  consequently  the  court  was  not 
required  to  give  tbe  fourth  special  charge,  to 
the  refusal  of  which  the  third  error  is  as- 
signed. It  bore  upon  the  credibility  of  a  wit- 
ness, rather  than  upon  any  Issne  made  by 
tbe  pleadings,  and  would,  perhaps,  have  given 
undue  prominence  to  a  particular  feature  of 
the  evidence. 

5.  The  objection  to  the  testimony  of  appel- 
lee, his  wife,  and  son,  urged  In  the  fourth 
assignment,  is  removed  by  the  court's  expla- 
nation appended  to  the  bill  of  exceptions. 
Statements  which  would  otherwise  be  self- 
serving  are  admissible  when  offered  to  sus- 
tain tbe  credibility  of  a  witness  whose  char- 
acter has  been  attacked  by  proof  of  conflict- 
ing statements.  Stephens  v.  State  (Tex.  Cr. 
App.)  26  S.  W.  728;  Hyden  v.  State,  31  Tex. 
Or.  R.  401,  20  S.  W.  764. 

6.  The  fifth  and  last  assignment  is  covered 
by  conclusion  first  above  announced.  Judg- 
ment affirmed. 


JAMES  V.  DANIELS. 

(Court  of  Civil  Appenis  of  Texas.    Dec  1, 

18»7.) 

Hon  BBTEAD— NOTBS— OVBRPATM  BNT. 

1.  Defendant,  being  sued  on  fonr  notes,  proved 
that  he  had  overpaid  them.    Held,  that  be  was 


entitled  to -a  Judgment  agaiuBt  the  plaintiff  for 
the  amooDt  so  overpaid. 

2.  When  notes,  wliich  were  a  vendor's  lien 
upon  certain  premiBea,  which  became  the  home- 
stead of  the  maker  of  tbe  notes  after  they  were 
delivered,  are  paid,  the  homestead  rights  of  the 
maker's  wife  attach  to  the  premises. 

Appeal  from  district  court,  Fayette  county; 
H.  TelcbmuUer,  Judge. 

Action  on  promissory  notes  by  T.  H.  James 
against  Ross  Daniels.  Judgment  for  defend- 
ant  FlalntlCr  appeals.  Affirmed. 

J.  O.  Kindred,  tot  ^pellant  Brown  A 
Lane,  for  appellee. 

NEILL,  J.  This  suit  was  brought  ap- 
pellant against  appellee  on  four  promissory 
notes,  and  to  foreclose  a  vendor's  Hen  on  cer- 
tain lands,  for  which  they  were  'given  for  tbe 
purchase  mon^.  The  appellee  pleaded  a 
general  denial,  and  that  he  had  overpaid  tbe 
notes  sued  upon,  and  prayed  Judgment  for  the 
excess  he  had  paid  over  the  amount  due.  He 
also  pleaded  that  the  premises  upon  which 
the  Hen  was  sought  to  be  foreclosed  became 
the  homestead  of  his  family  Immediately  aft- 
er the  notes  were  given,  that  no  lien  was  re- 
served in  his  deed  to  the  land  to  secure  tbe 
notes,  tb^t  they  were  barred  by  the  statute 
of  limitations  when  he  renewed  them  by  his 
promise  In  writing  Indorsed  thereon  to  pay 
them,  and  that  such  renewal  could  not  affect 
his  homestead  interest  in  the  premises.  Ap- 
pellee's wife  intervened  in  the  suit,  alleging 
substantially  the  same  matters  in  reference 
to  the  homestead  Interest  In  the  land,  and 
that  the  vendor's  lien  thereon  had  ceased  to 
exist,  by  reason  of  the  notes  becoming  barred 
t^y  the  statute  of  limitations,  and  that  It  did 
not  reattach  by  the  renewal  of  tbe  notes. 
The  case  was  tried  by  the  court  without  a 
Jury,  and  Judgment  was  rendered  against  ap- 
pellant for  appellee  for  the  sum  of  $176.24, 
and  In  favor  of  Intervener  for  her  costs. 
From  this  Judgment,  Mr.  James  has  ap- 
pealed. 

Conclusions  of  Fact 

The  third  conclusion  of  fact  found  by  the 
trial  court  is  as  follows:  "(3)  It  Is  established 
by  undisputed  evidence  that  Ross  had  made 
payments  on  said  notes  in  addition  to  the  ad- 
mitted credits  by  plaintiff,  as  alleged  in  bis 
answer,  except  the  amounts  as  changed  In 
the  Judgment  rendered  by  the  court  and  that 
It  appears,  therefore,  that  he  has  overpaid  his 
Indebtedness  to  plaintiff  and  his  agents,  to 
tbe  extent  of  $176.24."  From  a  careful  con- 
sideration of  the  evidence,  we  have  concluded 
that  It  sustains  this  conclusion;  and,  while 
we  deem  the  other  findings  of  fact  by  his 
honor  equally  well  sustained,  we  think  they 
are  not  necessary  to  a  proper  disposition  of 
this  case,  and  omit  them  from  our  conclu- 
sions. We  will  say,  however,  that  the  evi- 
dence shows  that  the  land  on  which  the  lien 
Is  claimed  was  the  homestead  of  appellee  and 
Intervener  when  the  suit  was  Instituted. 
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Ibe  erldence  upon  whlcb  the  court  found 
the  conclusion  quoted  wu  properly  admitted 
and  considered,  and,  as  It  shows  that  9176.24 
was  paid  In  excess  the  amount  due  on  the 
notes,  the  debt  erldenced  W  them,  as  well 
as  any  Uen  that  may  htiTe  e^ted  iqton  ihe 
premises,  was  discharged,  and  appellee  enti- 
tled to  recover  the  excess  which  was  ad- 
judged him. 

It  Is  assigned  as  error  tiiat  the  court  erred 
In  rendering  Judgment  In  favor  of  Intervener 
for  costs,  because  she  had  no  homefstead 
rl^ts  In  the  premises  until  the  purchase 
mon^  was  paid.  We  hare  found  that  the 
purchase  mon^  was  paid.  Therefore  the 
ground  upon  which  liie  error  assigned  Is  pred- 
icated does  not  exist.  The  judgment  Is  af- 
firmed. 


LOHNER  T.  WILCOX 

(Court  of  Gfril  Appeali  of  TexM.    I>e&  1, 
.1897.) 
Pleadino  and  pRoor. 
Where  an  attorney  Roes  for  proteuional 
■errices,  alleging  a  coatract  by  which  he  was  to 
receive  a  certain  aum,  it  ia  error  to  adoiit  evi- 
dence  as  to  the  reasonaUe  Talue  of  the  serr- 
Ices. 

Appeal  from  El  Paso  county  court;  James 

R.  Harper,  Judge. 

Action  by  A.  G.  Wilcox  against  J.  H.  Loh- 
ner  to  recover  for  professLonal  services. 
Verdict  for  plaintiff.  Defendant  appeals. 
Reversed. 

Leigh  Clark,  tor  appellant  A.  Q.  Wilcox, 
In  pro.  per. 

FLT.  J.  TlilB  IB  a  aolt  by  appellee  to  re- 
cover the  sum  of  $200,  which  It  was  alleged 
was  agreed  to  be  paid  by  appellant  for  serv- 
ices rendered  In  preparing  for  appeal  In  the 
case  of  Goldwell  against  Lohner.  The  suit 
was  Instituted  In  Justice  court,  and  resulted 
In  a  verdict  for  $26  for  appellee;  and  on  ap- 
peal to  the  county  court  the  case  was  tried 
by  a  Jury,  and  resulted  in  a  verdict  and  Judg- 
ment for  $100  for  aK>ellee.  Appellant  ex- 
cepted to  the  Introduction  of  testimony  to 
show  that  the  services  of  appellee  were  rea- 
sonably worth  $100.  The  evidence  should 
not  have  been  admitted.  Appellee,  having 
sued  on  an  express  contract,  cannot  recover 
on  a  quantum  meruit.  Oamma^re  r.  Alexan- 
der. 14  Tex.  414.  The  only  issue  presented 
by  the  pleadings  of  appellee  was  as  to  wheth- 
er appellant  bad  agreed  to  pay  him  a  certain 
fee  for  c^taln  services,  and  the  testimony 
should  have  been  confined  to  that  issue.  The 
testimony  as  to  the  contract  was  quite  con- 
flicting, and  the  evidence  objected  to  may 
have  Influenced  the  verdict  It  was  not  er- 
ror to  admit  the  explanation  that  the  fee 
mentioned  In  the  receipt  given  by  ai^ellee  re- 
ferred only  to  the  fee  in  the  district  court 
and  not  to  the  fee  In  the  court  of  civil  ap- 


peals. For  the  error  hi  admitting  testimony 
as  to  quantum  meruit,  the  Judgmoit  wUl  be 
revenwd  and  the  cause  remanded. 


8PICER  et  bL  V.  HENDERSON. 

raonrt  of  Clvn  Appeals  of  Texas.    Nov.  18, 

1897.) 

Advbbsk  P088E8SIOJI— Evioaircs  —  Appbal  —  B>> 
Tisw— TuaaPASB  to  Trt  Titlb— 
Pabtition — Impbovbhbnts. 

1.  Uncontradicted  testimony  that  "Bf.  went  In- 
to poBsesaion  of  the  land  soon  after  G.  left  it," 
followed  by  the  statement  that  "die  land  in  con- 
troversy has  been  continuoosiy  occnuied  since 
18S1,  when  G.  took  poesession,  op  to  the  present 
time,"  is  snfflcient  to  snpport  a  finding  mat  the 
land  had  been  continuoosiy  occopied  during  tliat 
time,  where  such  testimony,  though  objectiona- 
ble aa  a  conclnslon  of  tiie  witness,  Is  not  object- 
ed to  at  the  trial. 

2.  Abstract  doestions  of  law  raised  by  the 
brlefa,  bat  not  arising  upon  the  facts  found  In 
the  record,  will  not  be  considered  on  appeal. 

8.  In  trespass  to  try  tide.  It  Is  error  to  make 
the  payment  of  one-half  tne  value  of  the  im- 
proTementa  a  condition  precedent  to  plaintiGTs 
right  to  partition,  where  it  does  not  appear  that 
the  land  is  Incapable  of  an  equitable  division. 

4.  Where  the  rental  value  of  land  Is  due  to  fii> 
provements  made  hr  def«idant  in  trespass  to 
try  title,  be  ihoold  not  be  required,  on  decree  tar 
partition,  to  account  for  the  same. 

Api;>eal  from  district  court,  Jack  county; 
J.  W.  Patterson,  Judge. 

Action  of  trespass  to  try  title  by  Lb  A. 
Splcer,  Cora  A.  Spicer,  Clark  B.  Coe,  Par- 
mella  A.  Compton,  and  others  against  W.  M. 
Henderson.  There  was  Judgment  awarding 
one-half  the  land  to  Cora  A.  Splcer,  dark  H. 
Coe,  and  Pannella  A.  Compton,  and  decree- 
ing a  partition  thereof,  on  payment  of  one- 
half  the  value  of  defendant's  Improvements. 
Plaintiffs  appeal.  Affirmed  as  to  the  Issues 
of  title,  and  reversed  upon  the  Issue  of  im- 
provements and  partition.  Remanded. 

Walton  &  Hill  and  S.  Stark,  for  appellants. 
E.  W.  Nicholson  and  T.  D.  Sporer,  for  a^jfeU- 

lee. 

Statement  and  Conclusions. 

STEPHENS,  J.  This  suit  was  bron^t  De- 
cemb^  20.  180S,  by  the  sole  heirs,  the  neph- 
ews and  nieces  and  their  descendants,  of 
John  G.  Coe,  who  fell  at  Goliad,  to  recover  of 
W.  M.  Henderson  100  acres  of  land  In  Jack 
county,  patented  November  23,  18TO,  to  the 
heirs  of  John  G.  Coe.  The  defense  relied  on 
was  10  years'  adverse  possession,  with  claim 
for  Improvements  made  In  good  faith.  In 
avoidance  of  the  limitation  plea,  the  disabili- 
ties of  coverture  and  minority  were  set  up. 
The  court,  no  Jury  being  called,  upon  conclu- 
sions of  law  and  fact  filed,  sustained  the  lim- 
itation defense,  except  as  to  Cora  A.  Spicer, 
who  prevailed  over  It  on  the  ground  of  cover- 
ture, and  Clark  B.  Coe  and  Parmella  A. 
Compton,  who  prevailed  on  the  ground  of 
minority,  decreeing  one-half  the  land  to  de- 
fendant, Henderson,  and  the  other  half  to  the 
last-named  plaintiffs.   There  was  a  furthe" 

Digitized  by 


88 


43  SOUTHWOSTBRN  SEPOBTEB. 


(Tex. 


flnding  In  faTor  of  Hendereon  on  bis  claim 
for  LmproTementB,  valued  by  the  court  at 
$GO0,  wUlle  the  land,  wltbout  the  improTe- 
mentB.  was  valued  at  (400.  Upon  tbis  find- 
ing the  court,  after  appointing  commission- 
ers to  divide  tlie  land,  decreed  tliat  no  writ 
of  partition  or  of  restitution  should  issue 
without  the  prertous  payment  to  Henderson, 
within  12  months,  of  one-half  the  value  of 
the  Improvements.  To  this  Judgment  plain- 
tiffs below,  appellants  here,  now  assign  er- 
rors. 

1.  The  finding  that  HendersoD.  and  tbose 
under  whom  be  claimed,  bad  bad  and  held 
tbe  requisite  10  years'  adverse  poaseealoD 
was,  we  think,  warranted  tty  the  evidence. 
This  possession  began  In  the  early  part  of  tbe 
year  1881,  when  T.  A.  Grlmn  "moved  on  this 
land"  under  a  deed  made  to  him  tbe  prevloas 
year.  While  so  In  possession  he  made  a  deed 
to  TbomasoD  &  Hedrlck,  dated  July  25, 18S5, 
and  recorded  April  23, 1SS7,  who  In  turn  con- 
veyed to  S.  A.  Masa^  by  deed  dated  January 
0,  1888,  and  recorded  December  21,  1888. 
Thomason  &  Hedrfck  seem  never  to  have 
taken  any  personal  possession  of  the  land, 
but  Griffin  appears  to  have  remahied  in  pos- 
seaslon  till  aboat  tbe  time  Maasey  took  pos- 
session under  bis  purchase.  Tbe  possession 
was  continuous  from  Massey  to  and  In  Hen- 
derson, under  consecutlTe  eooveyanees.  down 
to  the  Institution  of  tbe  suit  Wbether  there 
was  a  bteat  between  the  possession  of  Orlf- 
fln  and  Massey  is  the  question.  Upon  this 
point  two  witnesses  only  testified,  and,  while 
tbelr  combined  testimony  was  by  no  means 
conclusive,  it  tended  to  show  a  continaons 
possession;  tbe  one  (Bottoms)  having  the 
beet  opportunities  of  knowlns  testifying,  In- 
ter alln,  as  follows:  "Tlie  land  In  controversy 
has  been  contlooously  occupied  since  1881, 
when  Grlfiln  took  possession,  up  to  this  pres- 
ent time."  Possibly  this  statement  was  to 
some  extent  tbe  conclnsion  of  tbe  witness, 
as  be  had  already  stated  that  "Massey  went 
into  possession  of  tbe  land  soon  after  Griffin 
left  it."  This  statement  also  embodied  a 
conclusion,  as  the  witness  was  not  required 
to  state  whether  It  was  one  day,  one  week, 
or  one  year  afterwards.  Unless  such  con- 
clusions be  objected  to  on  the  trial  below,  or 
the  precise  facts  be  elicited  by  the  party 
against  whom  they  are  oltered,  it  Is  too  late 
after  the  trial  to  complain  of  the  court's  con- 
clusions founded  thereon  as  being  without 
evidence  to  support  tbem.  But,  conceding 
that  the  adverse  possession  was  continuous 
for  the  requisite  period,  appellants  yet  instet 
that  it  was  not  a  bar  to  the  entbre  recovery 
sought  by  Grace  Lee  Anderson  (nfie  Phillips) 
and  Ella  Coe  Itice  (n^e  Phillips),  because  aft- 
er the  death.  In  1803,  of  tbelr  mother  (who 
was  a  niece  of  the  John  G.  Coe  to  whose 
heirs  the  land  was  granted),  tbelr  surviving 
father  was  entitled  to  a  life  estate  in  one- 
third  of  the  share  descending  to  them  from 
their  mother;  contending,  therefore,  that 
they  were  not  required  to  sue  for  this  tlilrd 


part  pending  tbe  Ufe  tenure  of  their  father. 
The  question  of  law  which  we  are  thus  In- 
vited to  consider  does  not  seem  to  arise  upon 
tbe  facts  found  In  tbe  record,  for  that  It  does 
not  appear  tbereCrom  when  tbe  fattm  of  said 
appellants  died.  Grace  Lee  Anderson  and 
EUa  Coe  Eice  were  both  married  during  mi- 
nority (In  1882  and  1883,  respectively),  and 
after  the  adverse  possession  began,  and.  If 
their  father  was  then  dead,  no  part  of  their 
Interest  was  any  longer  covered  the  estate 
for  life.  As  they  could  not  tack  disabilities, 
the  statute  began  to  nm  as  soon  as  coverture 
was  added  to  minority,  and.  If  their  father 
was  then  dead,  it  ran  against  tbelr  entire  in- 
terest As  the  burden  was  on  tbem  to  avoid 
the  Umltatloa  by  sheltering  under  cov«:tnre, 
and  the  evidence  failed  to  make  out  this  part 
of  their  case,  they  cannot  have  a  reversal  of 
the  Judgment  upon  this  ground.  We  need 
not  therefore,  determine  tbe  abstract  ques- 
tion of  law  raised  by  tbe  briefs,  but  not  by 
the  record.  Upon  tbese  conclusions  we  over- 
rale  all  th*  assignments  complaining  of  the 
Judgment  In  favor  of  appellee  for  one-half 
tbe  land. 

2.  But  the  Judgment  In  so  far  as  tt  In  ef- 
fect denied  appellants*  prayer  for  partttion, 
we  frannot  approve.  The  court  did  not  find, 
nor  was  It  even  alleged,  that  the  land  was 
Incapable  of  partition.  The  appellants  who 
recovered  a  one-half  interest  were  therefore 
entitled,  not  only  to  have  commissioners  ap- 
pointed, but  also  to  have  them  make  an  equi- 
table division  of  the  land,  or  to  report  that  It 
rould  not  be  so  divided.  It  was  manifestly 
erroneous  to  require  of  appellants  tbe  prepay- 
ment to  appellee  of  tme-balf  the  ralue  of  the 
improvements  as  a  condition  precedent  to 
their  right  to  partition.  It  may  be  that  the 
hind  eoDld  have  been  so  divided,  wttboot  ma- 
terial tnjmr  to  any  of  the  parties  Interested, 
as  to  set  olt  appellants'  share  from  sacb  part 
of  the  premises  aa  had  no  improTements,  or 
Improvements  of  small  value,  upon  It;  and 
tbe  commissioners  should  have  been  instruct- 
ed to  so  dinde  It,  tt  being  tbe  well-settSed 
rule  in  this  state,  as  welt  as  elsewhere,  tliat 
partition  In  snch  cases  should  be  so  made,  If 
possible,  as  to  set  apart  tbe  Impnwements 
to  tbe  tenant  making  them.  Taucy  v.  Batte, 
48  T^  46  (see  page  S8  for  decree);  Johnson 
T.  Bryan.  02  Tex.  623;  Thompson  t.  Jones, 
77  Tex.  026,  14  S.  W.  222;  BaJley  V.  Laws 
(Tex.  CUT.  App.)  23  S.  W.  20;  Branch  v. 
Makelg  (Tex.  dr.  App.)  28  S.  W.  1060;  Tay- 
lor T.  Taylor  (Tex.  CIt.  App.)  26  S.  W.  86&; 
Freem.  Co- Ten.  |  SIO.  That  partition  Is  the 
appropriate  method  for  adjusting  equities 
growing  out  of  improvements  in  such  cases 
Is  equally  well  settled,  as  will  appear  from 
the  authorities  Just  cited.  We  need  not 
therefore,  determine  whether  the  plea  claim- 
ing the  Talue  of  the  Improvements,  to  which 
exception  was  taken,  sufflcleotly  stated  tbe 
grounds  of  the  claim,  as  required  in  article 
A277  of  the  Revised  Statutes  of  1896.  WhQe 
the  owner  of  an  undivided  interest  la  land. 
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who  bnpDOTOS  the  oommon  property  upon  tlie 
faith  ot  owning  tbe  whole,  may,  It  seems, 
«laini  the  beneflt  at  this  oiUcle  of  the  stat- 
Qte,  as  was  held  In  Tbompson  t.  Jones,  77 
Tex.  026.  14  S.  W.  222,  it  Is  weU  aetUed  that 
he  Is  not  required  to  do  so.  Mr.  Freeman,  in 
bis  work  on  Co-Tenants  (section  610),  quoting 
from  HaU  T.  Plddock,  21  N.  J.  Eq.  314,  states 
the  rule  conrectlp,  aa  follows:  "The  only 
good  faith  required  in  such  improvements  is 
that  they  should  be  made  honestly,  and  not 
for  embarraaslns  his  co-tenants  or  incumber^ 
lag  their  estate  or  hindering  partition;"  and 
he  mi^t  have  added,  oontlnuing  the  qnota- 
tten,  "and  the  fact  that  the  tenant  making 
such  ImpDOTenients  knows  tliat  an  undivided 
share  in  the  land  Is  held  by  anothtt*  is  no  bar 
to  eqnitable  partition."  The  right  ol  one  ten- 
ant to  claim  the  value  of  improvemeats, 
made  as  above  defined,  is  foanded  vpon  bis 
right  In  the  land,  and  the  extent  of  the  al- 
lowance Is  measured  by  the  ratent  of  buiefit 
derived  therefrom  In  the  partition  by  his  co- 
tenant.  To  the  extent  only  that  the  value  of 
the  land  received  In  partition  by  such  co-ten- 
ant Is  enhanced  by  the  Improvements  placed 
thereon  Is  be  bound  to  xelmbnrae  the  tenant 
making  the  Improvementa.  If,  howevo;  ap- 
pellee desires  to  state  the  grounds  of  ills 
claim  for  Improvements,  as  provided  In  the 
artide  reCeired  to,  the  objections  urged  by 
aiv^lants  to  hia  idea  may  be  easily  obviated 
by  amendment  upon  another  trial;  and  for 
that  additional  reason  we  need  not  pass  upon 
Ita  snfficlen<7.  We  approve  the  court's  ac- 
tion in  not  requiring  appellee  to  account  for 
the  rental  value  of  the  premises,  In  so  for  as 
the  same  was  due  to  his  improvements.  For 
the  rule  upmi  this  subject,  see  Nell  v.  Sliack- 
d/ord,  4S  Ter.  119;  Osbom  v.  Osbom,  62 
Tex.  406;  Akin  v.  Jefferson,  66  Tex.  U7. 
Out  final  ooncluslon  upon  the  whole  record  is 
that  the  Judgment  should  be  afflnned  In  Its 
determination  of  the  Issues  of  title,  but  that 
It  should  be  reversed  apon  the  laaue  of  Im- 
{HDvements  and  partition,  and  the  cause  ve- 
nmnded  for  farther  proceedings  therrtn,  in 
aeewdaoee  with  the  rluvn  turn  eagMMwd. 


OOFB  T.  UNDSSY  et  wL  > 

(Oonrt  of  Ohril  Appeals  ef  T»m.    Not.  fl; 
1897.) 

Bxnconoir— lluiei  Lbvt— Issunoi  oa  Atfism- 
Airo. 

1.  Iter.  St.  1896,  art.  2360,  pnrritHng  tiiet  a 
raniee  lery  may  be  made  opeo  itock,  where  It 
ouiDot  "be  herded  and  penned  without  great  lo- 
cDnveQien<*e  and  expense,"  does  not  authorize 
such  levy  upon  stock  in  an  Inclosure  eontainlDg 
1,280  acres. 

2.  Where  a  Judgment  is  lendned  on  afflnn- 
ance  fay  the  appellate  court,  the  district  oonrt  to 
which  the  mandate  is  addressed  may  Issue  ex- 
ecution ttiereon. 

Appeal  from  district  court,  Taykw  connty; 
T.  H.  Conner.  Judge. 
Action  by  M.  W.  Lhkdsey  against  B.  H. 
■  Writ  at  error  granted  by  supreme  court 


Parker,  U.  O.  Cope,  and  others.  Judgment 
for  plaintiff.  From  an  order  refusing  to 
quash  a  levy  under  execution,  defendant  M. 
C.  Cope  appeals.  Reversed. 

Gockrell  ft  Hardwlcke,  tor  appellaiit  Wm. 
H.  Lockett,  for  appellees. 

TA&LTON.  a  J:  The  appellee,  M.  W. 
Undsey,  held  a  Judgment,  in  the  principal 
sum  of  $2,729.54.  against  B.  H.  Parker,  R. 
E.  Oartor,  M.  a  Oope.  H.  A.  Hancock,  and  £L 

H.  Logan,  upon  which  the  clerk  of  the  district 
court  of  Taylor  connty  on  Felvuary  8,  1807, 
issued  execution.  The  Judgment  had  been 
rendered  by  the  court  of  civil  appeals  for 
the  Second  supreme  Judiclai  district  on  ap- 
peal by  It.  H.  Parknr  from  a  Judgment  of 
the  district  of  Taylor  county  pEcrtonsiy  en- 
tered on  Xaich  lA,  18M.  The  sheriff  of 
Tkyler  eotmty,  to  whose  hands  the  execution 
came,  levied  it  on  certain  property,  as  prop- 
erty of  the  appellant  M.  a  Oope,  the  to-ms  of 
the  levy  b^g  as  fioUowa:  "Fifty  stock  cat- 
tle and  sixty  horses.  All  of  said  cattle  and 
horses  are  now  running  and  ranging  in  the 
Oope  pasture^  It  being  a  part  of  the  WeXib  ft 
Sowell  pasture,  south  of  J.  !M.  Cope's,  known 
as  the  'Merrill  pasture';  all  of  said  stock  and 
pastures  being  in  Taylor  county,  Texas,  on 
the  waters  of  Jim  Ned  creek.  This  levy  is 
a  range  levy,  nuuto  In  the  presence  of  M. 
0.  Lambeth  and  J.  A.  Thomas,  two  crediUe 
persons,  and  said  stock  will  be  sold  as  they 
run  on  said  range.  Levied  on  as  the  prop- 
erty of  M.  a  Cope."  It  appears  that  the 
Merrill  pasture,  refrared  to,  consisted  of 

I,  280  acres,  all  tmder  fence,  and  that  the 
other  pasture  consisted  of  586  acres,  all  under 
fence;  that  the  stock  were  within  the  in- 
dosure;  and  that  the  horses  were  in  the 
Merrill  pasture.  Subeequmtly  the  sheriff 
again  levied  the  execution  upon  certain  innp- 
erty,  the  levy  being  in  the  following  terms: 
"ISl  head  of  horses,  mulea,  and  borae  and 
mole  colts;  80  bend  of  said  stock  being  mares 
branded  PRK;  18  two  year  old  moles  (if 
branded,  brands  anknowi]^;  36  head  one  year 
old  mules  (if  branded,  brands  unknown). 
The  remabilng  12  bead  are  of  all  ages,  of 
both  horse  and  mule  stot^  (if  branded,  Iwand 
unknown).  AH  of  said  stock  runnlog  on  their 
range,  In  the  Shelley  pasture,  and  adjacent 
range,  on  the  waters  of  Kalney  creek,  Id 
Taylor  county,  Texas.  This  levy  Is  a  range 
levy,  made  In  the  presence  of  A.  L.  Turner 
and  J.  P.  Danid,  two  credible  wtto esses,  and 
said  stock  will  be  sold  as  they  run  on  said 
range.  Levied  upon  as  the  property  of  B. 
H.  Logan,  R.  E.  Carter,  H.  A.  Hancock,  and 
M.  C.  Cope." 

In  this  proceeding  the  appellant  moved  the 
court  to  quash  this  levy,  on  the  grouno,  briefly 
stated,  that  the  stock  were  not  running  at 
large  in  tbe  range;  that  the  levy  made  was 
not  in  accordance  with  law,  the  location  of 
the  stock  not  Justifying  a  range  levy;  that 
a  sale  of  the  property  under  such  a  levy 
would  subject  it  to  an  unfair  price;  that  it 
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irould  resnlt  In  damaging  ctnifuston  to  the 
pomewlon  and  the  rights  of  appellant,— with 
aTermuitB.  of  like  charoct^.  On  exception, 
the  court  declined  to  mt^rtain  this  motion. 
In  thla.  we  thlnlc,  there  waa  error.  The  al- 
l^tlona  show  that  the  facte  did  not  Justify 
a  range  leTy,  such  as  contemplated  by  the 
statute;  that  the  stock  were  not  running  at 
large  In  a  range,  but  that  they  were  con- 
Oned  In  pastures  all  under  fence,  the  largest 
containing  1,280  axxea.  The  allegations 
negative  the  existence  of  the  conditions  which 
would  justify  a  range  levy,  as  prescribed  by 
article  2350,  BeT,  St  1885.  They  negative 
the  fact  that  the  stock  could  "not  be  herded 
and  penned  without  great  Inconvenience  and 
expense."  In  fact,  they  Indicate  that  the 
horses  and  cattle  could  be  herded  and  penned 
without  great  Inconvenience  and  expense. 
No  reason  Is  perceived,  under  the  facts  al- 
leged by  the  plaintiff,  why,  In  this  case,  the 
sheriff  could  not  follow  the  method  prescrib- 
ed as  ordinarily  necessary  to  the  validity  of  a 
levy  upon  personal  property,  vis.  why  he 
could  not  take  possession  and  control  of  the 
stock,  situated,  as  they  were.  In  Inclosures 
of  moderate  size.  Gunto:  v.  Oobb,  82  Tex. 
eoe,  17  S.  W.  848.  The  area  of  these  pas- 
tures was  so  limited  that,  It  seems  to  us,  but 
little  Incosveulence  or  expense  would  have 
been  necessitated  in  gathering  the  stock  and 
taking  care  of  them.  Indeed,  this  slight  In- 
convenience and  expense  would  be  greatly 
overbalanced  by  the  Injurious  consequences 
which  would  attach  were  the  provisions  of 
arUcle  2350,  Rev.  St  1895,  applied  to  a  state 
of  facts  such  as  here  presented,  ka  the 
levy  was  an  illegal  levy,  It  was  proper  for 
the  district  court  to  entertain  a  motion  to 
quash  it;  and,  though  the  judgment  was 
rendered  upon  affirmance  by  the  appellate 
court,  the  district  court  to  which  the  man- 
date of  the  appellate  court  bad  been  ad- 
dressed, was  the  proper  tribunal  to  Issue  the 
execution.  This  execution,  however,  should 
not  have  Included,  as  In  this  Instance,  the 
costs,  of  f23.10.  Incurred  In  the  appellate 
court  (Bonner  v.  Wiggins,  64  Tex.  140);  and 
as  to  these  costs,  but  no  further,  the  execu- 
tion itself  should  have  been  quashed,  as  ap- 
pellant prayed.   Beversed  and  remanded. 


HOCK  T.  HATCHSa. 

(Court  of  avU  Appeab  of  Texas.    Nov.  16. 
1887.) 

Innconoiis— Whbbt  ov  BriDairci— Boumd- 

lEIBS. 

L  An  hutraction  that  a  certain  flict  '*maat  be 
rfiown  to  the  aatiafaction  of  said  jury  by  a  pre- 
pODderance  of  the  evidence"  la  error. 

2.  Id  an  action  to  determine  honndary  Hoes 
between  larveya,  the  court  erred  in  charging  the 

Jury  that  the  intention  of  the  surveyor  that  a 
ine  should  run  the  digtance  called  for  in  his  field 
notes  must  be  determined  by  evidence  outside 
9t  the  called-for  distance  in  the  notes  themselves. 

Error  from  district  court,  Tarrant  county; 
&  P.  Greeny  Judge. 


ActloB  bip  a  A.  Hatcher  against  J.  U  Mock. 
There  was  judgment  for  plaintiff,  and  d^end- 
ant  brings  emr.  Beversed. 

Bobt  G.  Johnson,  for  piiOntlff  in  error. 
Hogsett  &  Orrick,  for  defendant  In  error. 

Beasons  for  BeversaL 

HUNTER,  J.  This  case  Uivolvea  the  ques- 
tion of  boundary  lines  between  surveys.  The 
evidence  is  conflicting,  and  of  such  cbaracta* 
that  we  deem  it  improper  to  discuss  it,  as  we 
have  concluded  to  reverse  the  judgment,  and 
remand  the  cause  for  a  new  trial,  on  account 
of  errors  in  the  charge,  which  we  are  unable 
to  say  did  not  operate  injuriously  to  plaintiff 
in  error  upon  the  minds  of  the  jury  in  weigh- 
ing the  testimony. 

The  fifth,  sixth,  and  seventh  paragraphs  of 
the  court's  general  chai^  are  as  follows: 
"(S)  But,  if  there  be  inconsistency  In  the  calls 
of  a  survey,  either  on  the  face  of  the  field 
notes  thereof  or  when  said  field  notes  are  ap- 
plied to  the  ground,  then  a  call  in  such  field 
notes  for  dLatance  must  yield  to  a  call  for  a 
well  defined  and  established  comer  of  an  ad- 
joining survey,  and  the  line  called  for  must 
be  held  to  be  located  at  and  to  said  comer, 
even  though  the  same  be  found  to  be  a  great- 
er or  less  distance  than  that  called  for  in  the 
field  notes  from  the  beginning  pomts  of  said 
survey  or  such  call,  unless  the  jury  trying 
such  issue  shall  be  satisfied  from  all  the  facts 
and  circumstances  surrounded  and  connected 
with  said  survey  and  the  location  thereof,  as 
shown  by  the  evidence,  that  the  troe  inten- 
tion of  the  surveyor  who  made  the  field  notes 
thereof  in  making  out  such  field  notes,  as  to 
the  location  of  said  disputed  lines,  can  be 
more  certainly  determined  by  adhering  to  the 
call  In  said  field  notes  for  distance,  and  re- 
jecting the  call  for  a  comer;  and  this  must  be 
shown  to  the  satisfaction  of  said  jury,  by  a 
preponderance  of  the  evidence  outside  the 
mere  call  for  such  distance  In  the  said  field 
notes.  (6)  The  plaintiff  contends  that  there 
is  an  inconsistency  In  the  second  call  of  the 
field  notes  of  said  Roberts  survey,  when  the 
same  is  applied  to  the  ground.  In  this:  that 
said  call  Is  for  too  great  a  distance  from  the 
beginning  point  of  said  call  to  the  comer 
named  therein  as  the  end  of  said  line;  and 
contends  that  he  has  established  by  outside 
evidence  that  the  said  comer  so  called  for  Is, 
and  was  at  the  time  of  the  making  of  said 
field  notes  of  said  Roberts  survey,  well  de- 
fined and  established  on  the  ground,  and  that 
the  same  is  identical  with  the  southwest  cor- 
ner of  the  land  sued  for  by  him,  as  described 
in  his  second  amended  original  petition,  and 
that  the  same  Is  the  comer  of  the  said  Rob- 
erts survey  from  which  said  field  notes  call 
for  said  Roberts  survey  to  run  north  684  vrs., 
as  shown  In  the  third  call  thereot  (7)  Now, 
bearing  In  mind  the  foregoing  instmctlons,  If 
you  believe  from  the  evidence  that  the  comer 
named  in  the  second  call  of  the  Rotwrts  field 
notes  as  the  end  of  the  line  called  tat  tha«by 
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h,  and  wu  when  aald  Roberts  fidd  notes 
wn  made,  well  defined  and  established  on 
tbe  gronDd,  and  that  It  Is  at  a  point  Identical 
with  the  ■oattawest  comer  of  the  land  aned  for 
b7  plaintiff,  or  to  located  at  some  point  on  the 
EOQth  line  of  said  land  as  described  In  plain- 
UlTs  amended  petition,  tfaen  70a  will  deter- 
mhie  and  fix  tbe  line  called  for  by  the  third 
in  the  aald  Roberts  field  notes  to  begin 
and  ran  north  from  said  point,  and  find  that 
all  tbe  land  sued  for  by  itointlff  lying  east  of 
tbe  said  line  bo  fixed  la  Id  the  Roberts  snrrey, 
unless  yon  are  satlafied  from  the  facts  and 
drcnmstances  enrroundlng  and  connected 
wiOi  tbe  said  Roberts  survey,  and  the  location 
tbereof,  as  shown  by  a  pr^nderance  of  the 
evidence  ontalde  and  beyond  the  call  for  dis- 
tance merely  in  said  second  call,  that  It  was 
tbe  intention  of  the  snrreyor  who  made  said 
notes.  In  nryiifiTig  them,  that  the  line  run 
by  the  aald  second  call  thereof  should  extend 
from  tbe  beginning  [Mint  thereof  the  fall  1,060 
TB.  called  for  therein,  and  should  end  at  a 
pohit  reached  by  so  running  the  same  for 
said  distance,  and  that  the  third  call  of  said 
aeM  notes  Btaonld  begin  and  run  north  from 
nicb  point  so  reached.  In  which  eTent  you 
wm  find  that  only  tbe  land  lying  east  and 
touth  of  said  point  and  said  line  so  running 
Dortb  from  said  point,  Is  included  In  aald  Rob- 
erts sarrey.'*  The  court  gave  special  charge 
No.  2  asked  by  defendant  Mock,  which  is  as 
follows:  "The  call  for  distance  east  In  the 
wcopd  call  of  the  A.  S.  Roberta  field  notes 
may  be  taken  by  you  In  connection  with  oth- 
er things  therein  called  for,  and  the  surround- 
ing facts  and  circumstances  attending  the 
making  of  said  field  notes  In  evidence  before 
jon,  tn  determining  where  it  was  the  inten- 
tion of  tbe  surveyor  Lacy  to  end  said  second 
calL"  The  following  explanation,  however, 
was  added:  "This  charge  la  given  with  the 
explanation  that  it  shall  not  be  considered  by 
tbe  Jnry  as  in  any  way  modifying  the  instruc- 
tloos  given  in  the  seventh  paragraph  of  the 
main  charge,  to  which  the  Jury  Is  referred  In 
considering  this  special  charge."  The  second 
sentence  of  the  fifth  paragraph  Is,  we  think, 
emneona,  because  it  requires  a  greater  and 
bifiher  degree  of  proof  than  the  law  demands. 
It  requires  the  defendant  to  show  the  fact  In 
qiKstlon  '*to  the  satisfaction  of  said  Jury  by 
a  preponderance  of  tbe  evidence."  This  court 
hu  held,  as  well  as  has  our  supreme  court  In 
quite  a  number  of  cases,  that  the  jury  may 
liDd  any  fact  In  dvll  cases  upon  the  preponder- 
ance of  evidence,  whether  that  preponderance 
prodaces  aatlstacttoD  In  their  minds  or  not. 
See  Moore  v.  Stone  (Tex.  Civ.  App.)  36  8.  W. 

and  cases  there  cited.  This  error  is  re- 
peitnl  snd  thereby  emphasized.  In  the  sev- 

paragTaph,  which  also  repeats  the  error 
motalned  in  tbe  fifth,  to  tbe  eflTect  that  the 
iury  should  find  the  Intention  of  the  surveyor 
from  an  the  facts  and  drcumstances  outside 
of  and  apart  from  the  1,060-varaa  call  for  dis- 
tance. This  Is  clearly  erroneous,  because  the 
Jny  iboDld  be  permitted  to  consider  erezy 


fact  proven  In  coming  to  their  conclnslon  as 
to  where  the  surveyor  intended  to  end  the  sec- 
ond line,  and  establish  this  third  comer  of  the 
Roberts  survey.  The  special  charge  asked 
by  defendant,  with  the  ai^ended  explanation, 
did  not  suffice  to  correct  this  error.  Indeed, 
the  errer  was  left  substantially  unmodified. 
The  establishment  of  this  comer  might  deter- 
mine the  disputed  line  between  the  parties, 
and,  as  there  is  a  confilct  of  evidence  as  to  its 
true  location,  the  error  was  very  material. 
For  these  reasons  we  think  the  Judgment  In 
this  case  ought  to  be  reversed,  and  tbe  cause 
remanded  for  a  new  trial,  and  it  la  ordwed  ac- 
cord bis^. 

LEBRETON  et  aL  t.  LBIIAIRE. 
(Oonrt  of  dvil  Appeala  of  T«aa.    De&  1. 

1887.) 

ElXBCOTiox  Instantbh— ArpiDA.TiT—  Bale  —  Bd»> 

8B<)UBNT  PcitCHAaSK— NOTICB  OV  l>EPBNft< 

E9— BuKDEN  OF  Paoor. 

1.  The  fact  that  an  affidavit  has  been  filed  to 
obtain  an  executloa  instaoter  need  not  appear  In 
or  npon  the  executicn. 

2.  Where  a  constable'a  deed  to  lands  wdd  wi- 
der execution  Is  apparently  valid,  and  the  execu- 
tion defendant  seeks  to  avoid  it  as  against  a 
subseqnent  pardiaser  for  value,  be  must  show  af- 
finnattvely  that  the  purchaser  had  notice  of  ex- 
trinsic defenses. 

Appeal  from  district  court,  fin  Paso  county; 
G.  N.  Buckler,  Ju^e. 

Suit  by  A.  O.  V.  Lebreton  and  another 
against  W.  H.  Burgee  and  U.  I^maire.  From 
a  Jadgmeut  in  favor  of  defendant  I«malre, 
plaintiffs  appeal.  Affirmed. 

The  original  petition  was  In  trespass  to  try 
title.  An  amended  petition  was  filed,  pre- 
senting additional  averments,  in  substance,  as 
follows:  That  appellants  (plalntUts)  and  de- 
fendants claimed  the  several  parcels  of  land 
under  B.  V.  Lebreton  as  common  source;  that 
said  B.  V.  Lebreton  owned  the  same  on  Au- 
gust 12,  1891,  on  which  day  B.  Krause  ob- 
tained a  Judgment  against  him  before  a  Jus- 
tice of  the  peace,  upon  which  an  execution 
was  Issued  same  day,  and  a  levy  made  on 
the  said  property.  Then  follow  allegations  of 
certain  matters  relative  to  the  execution  and 
sale,  upon  which  plalntlfJFs  claimed  the  sale 
to  have  been  void  or  voidable  (hereinafter  In- 
dicated), and  offering  to  do  equity;  that  the 
purchaser  at  the  sale  was  W.  H.  Burges,  un- 
der whom  the  other  defendant,  Lemalre.  held, 
with  notice,— and  praying  that  plaintiffs  have 
Judgment  for  title  to  the  property,  and  that 
the  constable's  sale  be  set  aside,  and  that 
defendants  be  required  to  accept  the  tenders 
made,  etc.  Judgment  was  in  favor  of  plain- 
tiffs, against  W.  H.  Burges,  for  one  parcel  of 
the  property,  and  against  plaintlflFs,  in  favor 
of  Lemalre,  for  the  other  parcels.  Mr.  Bur- 
ges does  not  appeal.  The  material  facts  are 
as  follows;  E.  V.  Lebreton,  who  died  prior 
to  July,  1895,  was  the  common  source  of  title. 
A.  C.  V.  Lebreton  was  his  devisee,  and  the 
latter  had  conv^ed  an  interest  In  the  pro|>- 
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erty  to  Ut  oo-pialntlff.  Tbe  Justice's  judff- 
flunt  above  referred  to  was  for  977.40  and 
tnterest  The  plaintiff,  on  tlie  date  of  tbe 
jndsment,  made  and  filed  the  statutwy  affi- 
davit anttaorlzlng  an  ezecntion  to  Isane  tn>> 
stanter.  which  was  done,  and  the  sale  was 
had  thereunder.  The  zeturn  on  th«  execu- 
tion recites  that  U  was  levied  on  the  lands 
in  question;  that  the  property  was  advertised 
oa  August  5t  1881,  the  sals  to  take  place  on 
Oetobor  sale  day,  posting  three  notices  la 
Bl  Paso  coun^,— one  at  the  court-house  door. 
The  return  does  not  state  the  terms  of  the 
adTertlsement,  but  shows  that  the  lands  were 
sold  In  separate  parcels  to  W.  H.  Burgee  on 
October  0,  1891,  for  the  acaregate  sum  of 
$00^  In  all  other  respects  tbe  return  Is 
admitted  to  bare  been  regular,  but  tt  con- 
tains no  notation  or  statement  showing  that 
the  affidavit  bad  bem  ffied,  to  authorlie  Its 
Issuance,  before  the  expiration  of  10  days. 
The  constable' B  deed  to  Burgee  was  read,  dat- 
ed October  6,  1891,  wUeh  sets  out  the  levy 
and  advertisement  as  the  law  requlrea,  and 
tbe  sale  in  separate  parcels;  giving  wbat 
«ich  paro^  brougbt,  and  showing  by  Ita  reci- 
tations a  regular  sale,  tn  all  respeeta,  The 
deed  ftom  Surges  to  Lemalre  woa  111  evi- 
dence, behig  a  special  warranty  deed,  dated 
November  T,  180L  It  was  shown  that  Le- 
maire  paid  9700  for  this  deed,  conveybig  to 
bim  five  of  the  eSx  tracts  sued  for,  and  that 
he  had  improved  certahi  of  the  tracts*  to  tbe 
extent  of  9700.  The  evidence  also  showed 
tbat  Burgee  acted  as  agent  fbr  Knuae'e  at- 
torneys in  purchating  at  the  constsbl^s  sale. 
Olie  prices  bid  were  about  one4fte«ith  ttie 
value  of  tbe  property.  Tbe  above  are  all  tbe 
facta  necessary  to  be  stated,  In  our  view  of 
the  case. 

W.  B.  Brack  and  MiUaud  Patteieon.  for  ap- 
pellants. Z.  B.  Olazdy  and  Falv^  A  Darls, 
Cw  appellee. 

JAMES,  O.  J.  (after  stating  the  fiscts).  The 
suit  is  in  reality  a  proceeding  In  equity  to  an- 
nul the  constable's  sale.  There  Is  no  statute 
which  requires  the  fact  that  an  affidavit  has 
been  filed  to  obtain  an  execution  Instonter 
to  aiq»ear  In  or  upon  the  execution.  In  this 
Instance  such  affidavit  waa  filed,  and  the  exe- 
cution Issued  thereupon  was  TOlId.  App^- 
lants'  brief  has  no  proposition  relating  to,  nor 
do  they  discuss*  the  alleged  Irregnlarltf  touch- 
ing the  return  on  the  writ  of  execution,  and 
we  talu  it  that  that  contention  Is  abandoned. 
The  point  seems  to  have  no  merit  whatever. 

Tbe  court  concluded  "that  the  gross  Inade- 
quacy of  price,  coupled  with  the  Irregularities 
in  the  execution,  and  the  tact  that  the  real 
purchasers  at  tbe  execution  sale  were  the 
attorneys  for  the  plaintiff  In  exechtiott,  render 
the  sale  Invalid,  as  to  the  purchaser  at  the 
oxpcution  sale,  Burges."  It  Is  possible  that 
where  the  plaintiff  In  execution's  attorney 
buys  In  the  property,  and  the  bid  la  grossly 
Inadequate,  this  fact  Is  a  sufficient  additional 
circumstance  to  set  anldc  a  sheriff's  sale,  but 


we  serloody  doubt  It  It  la,  however,  not  a 
necessary  question  on  this  appeal,,  so  far  as 
the  rights  of  appellee  Lemalre  an  ecBteemed. 
If  he  bought  from  Burgee,  withont  notice  of* 
the  existence  of  such  dnrnmetance.  paying 
him  a  valuable  consideration,  tbe  sale  cannot 
be  set  aalde,  to  aiEset  him;  and  thla  was  liie 
Jndgmoit  of  the  oonrt  Tbe  evidence  shows 
that  philntlffa  wen  aaseitlng  an  eqnttalile  de- 
mand to  have  tbe  ooastabltfs  deed  set  aside, 
and  the  title  matored  to  them,  as  against  de- 
fendants. It  devolved  upon  tbem  to  mbow 
affirmatively  tbat  Lemalre  had  notice  of  tbe 
facts  or  circumstaaoes  going  to  defeat  the 
deed;  and  the  court  prapnly  Arand,  la  the 
absence  of  any  proof  on  the  aabject  that 
Lemalre  waa  an  purchaser.  There 

being  nothing-  on  the  face  of  tbe  execution 
glv-Ing  plalntlfla  fiie  right  to  Invalidate  tbe 
sale,  and  Lunalre  being  an  innocent  pnr- 
chasw  as  to  any  outside  fact  affecting  tbe  va- 
lidity of  the  sate,  paying  a.valoable  oonsidara- 
tion  In  the  pnndiase,  the  dsioee  In  hie  favor 
should  be  affirmed. 


CL'NNINGUAU  y.  FATRCHILD  et  al.> 

(Cooit  of  Civil  Appeals  of  Texas.    Dee.  1, 

1S97.) 

Oamblivo  Go:(TaAOTa  — Peallto  in  FoTUBie— 
RECoTRRiyo  Bace  Mahqins  Piii>. 
Plaintiff  paid  money  to  cotton  brokerB,  who 
agreed  to  place  for  him  contnicts  vith  defend- 
ants for  tile  pnrehase  and  sale-  of  cotton  for  to- 
tare  delivery.  Actual  delivery  was  not  oontcm- 
pl-ited,  and  the  sums  to  be  received  or  paid  by 
plaintiff  depended  on  the  flactuntion  of  the  cot- 
ton market.  Pliintlff  wea  not  known  In  the 
tracsactioDs  between  the  brokers  end  dtfend- 
ants,  and  the  money  paid  by  bim  wiis  deposited 
without  condition  by  the  brokers  to  the  ci-edit  of 
defendants,  who  had  contracted  to  pay  the  bro- 
kers one-half  of  the  commianions  received  by 
them,  UHd  to  be  a  gambling  transnctioo,  preclud- 
ing a  recovery  of  money  so  deposited,  whether 
the  brokers  and  defendants  were  partners  or  not; 
since,  if  they  were,  the  lllegailty  of  tke  transac- 
tion and  the  fact  that  the  mon^  had  been  paid 
would  prevent  Eecovery;  and.  If  they  were  not, 
such  illegality,  and  the  foct  that  there  was  no 
privity  between  plaintiff  and  defendants,  woold 
prevent  it. 

Appeal  from  district  court  Bastrop  conn^; 
Edward  R.  Sluks,  Judge. 

Action  by  W:  M.  Gnnnlngham  against  Pnir- 
chlld  &  Hobsoh  and  another.  Judgment  for 
defendants,  and  plaintiff  appeals.  Afilrmed. 

Fowler  ft  Fowler  for  appellant  Dja 
Moore  and  Ongain  &  Garwoad,  for  appelleee. 

FXSHEB,  a  X  Thla  suit  waa  Iffonght  by 
appellant  against  Falndilld  &  Hobson.  bro- 
kers, residing  In  New  OriQan%  La.,  to  recovw 
the  sum  of  $1,250,  alleged  to  be  due  to  plain- 
tiff from  Fairchlld  &  Hobson.  Tbe  bank 
was  garnished,  and  It  appears  from  Ito  an- 
swer that  It  had  In  Ito  posseaston,  on  d^odt 
as  tbe  property  of  Fairchlld  &  Hobson,  more 
than  the  amount  sued  for.  Fairchlld  &  Hob- 
son, in  effect,  answered  that  they  were  not 
Indebted   to   plaintiff,  and  never  had  any 

X  Writ  of  ern,5  d|;ni^^ty^s,g^|.^ 


Tea,) 


CUNNINGHAM 


T.  FAIRCHILD. 


88 


transactions  with  blm,  but  that  they  receiv- 
ed the  money  on  d^msit  in  the  bank  to  their 
credit  from  W.  8.  Hatchett  and  W.  J.  Brooks, 
and  that  plaintiff  was  not  known  In  the 
transaction  between  tbem  and  Hatchett  and 
Brooks.  The  court  below  rendered  judg- 
ment In  favor  of  the  defendants,  and  to  the 
effect  that  plaintiff  recover  nothing.  The 
pleadings  are  voluminous,  and  It  Is  unneces- 
sary to  state  all  of  the  questions  therein 
raised,  aa  the  findings  of  fact  and  conclu- 
sions of  the  trial  court,  which  we  here  set 
oat  In  fall,  Indicate  the  Issues  in  the  case. 
These  findings  are  as  follows: 

"<1)  That  one  W.  Q.  Hatchett  from  the  22d 
day  of  November,  1S9S,  up  to  the  10th  day  of 
March,  1896,  was  engaged  In  Bastrop,  Tex., 
in  the  boslness  of  procuring  contracts,  com- 
monly known  as  future  contracts,*  for  the 
sale  of  cotton  and  other  produce,  and  that 
thereafter,  from  March  16,  1S96,  to  May  8, 
1896,  one  W.  J.  Brooks  was  engaged  In  like 
business  In  Bastzop,  Tex.  <2)  That  said 
Hatchett  and  Brooks  had  an  arrangement 
with  defendants,  Falrchlld  &  Hobson,  of 
New  Orleans,  La.,  who  were  brokers  In  said 
dt;,  to  secure  from  them  one-half  of  the 
commissions  charged  by  Falrchlld  &  Hobson 
for  placing  contracts  for  futures  in  cotton, 
wblch  commissions  were  one  dollar  per  t>ale 
of  cotton.  <3)  That  In  such  contracts  there 
was  no  Intention  nor  contemplation  by  the 
parties  that  the  cotton  so  bought  or  sold 
would  be  delivered,  bat  that  the  difference 
between  the  market  price  of  cotton  bought 
or  sold  and  the  price  named  In  the  contracts 
would  be  paid  In  money  when  such  contracts 
would  be  closed.  (4)  That  the  plaintiff,  W. 
M.  Cunningham,  at  different  times  between 
the  19th  day  of  December,  1805,  and  the  Ist 
day  of  April,  1886,  arranged  with  said  Hatch- 
ett and  Bro<^  to  place  for  him  contracts 
with  the  said  FairchUd  &  Hobson,  for  the 
purchase  and  sale  of  cotton  for  future  de- 
livery, and  that  it  waa  not  contemplated  by 
the  plaintiff  nor  any  of  the  parties  that  actu- 
al cotton  should  be  delivered  on  said  con- 
tracts, bat  that  If  the  cotton  market  should 
become  unfavorable  to  plaintiff  he  would  pay 
the  difference  between  his  contract  price  and 
the  market  price,  and  If  favorable  to  plain- 
tiff that  the  difference  between  the  contract 
price  and  the  marltet  price  would  be  paid 
to  plaintiff  by  Falrchlld  &.  Hobson.  (5)  That 
said  contracts  were  mere  gambling  contracts, 
wherein  the  plaintiff  would  bet  on  the  future 
rise  or  fall  of  the  cotton  market.  (6)  That 
Hatchett  and  Brooks  agreed  with  plaintiff 
that  the  money  paid  by  him,  as  margins, 
would  remain  In  the  First  National  Bank  of 
Bastrop  until  said  contracts  were  closed.  (7) 
That  said  FairchUd  &  Hobson  did  not  know 
the  plalnttfl  In  said  transactions,  but  dealt 
with  and  made  the  contracts  with  Hatchett 
and  Brooks  only,  who  acted  for  the  plaintiff. 
(8)  That  In  making  such  contracts  said  Fair- 
child  ik  Hobson  would  require  of  said  Hatch- 
ett and  Brooks,  as  a  condition  precedent, 
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that  they  should  place  to  their  credit,  un- 
conditionally, in  the  First  National  Bank  of 
Bastrop,  located  at  Bastrop,  Tex.,  what  is 
commonly  known  as  a  'margin,'  ranging  In 
amount  from  $1  to  ^  per  bale  of  cotton,  ei- 
ther bought  or  sold,  and  In  the  contracts 
placed  with  FairchUd  &  Hobson  by  said 
Brooks  and  Hatchett  for  the  plaintiff  such 
margins,  in  various  sums,  were  paid  to 
Hatchett  and  Brooks  by  plaintiff,  through 
drafts  drawn  on  him  in  th^r  favor  on  said 
defendant  the  First  National  Bank  of  Bas- 
trop, and  were  by  them  collected,  and  the 
money  placed  to  the  credit  of  said  FairchUd 
&  Hobson,  subject  to  their  orders,  in  said 
bank,  without  any  conditions.  (9)  That  on 
or  about  the  8th  day  of  March,  1896,  said 
Brooks,  without  notice  to  the  plaintiff  or  any 
of  his  patrons,  left  Bastrop,  and  has  not  been 
heard  of  since,  and  prior  to  his  leaving  said 
Hatchett  had  turned  over  to  him  his  Eudd 
cotton-future  business,  which  he  operated. 
<10)  That  at  the  time  the  said  Brooks  so  left 
plaintiff  bad  various  of  the  said  future  con- 
tracts for  the  purchase  and  sale  ot  cotton 
stiU  open  and  unclosed,  which  were  after- 
wards closed  for  lack  of  margin  required  by 
the  same.  (11)  That  the  plaintiff  telegr^b- 
ed  to  FairchUd  &.  Hobson  In  reference  to  his 
said  contracts  as  soon  as  said  Brooks  left; 
and  they  replied  that  they  only  knew  Hatch- 
ett and  Brooks  in  these  transactions,  and 
had  no  contracts  with  plaintiff.  (12)  That 
had  plaintiff  had  the  opportunity  to  put  up 
further  margins  on  such  contracts  to  meet 
the  change  In  the  market  price  of  cotton, 
that  he  would  have  done  soi  and  thereby 
saved  himself  from  loss,  but  said  contracts 
were  closed  without  such  opportimity,  and 
he  lost  money  In  eaceas  of  the  fl,250  sued 
for.  (13)  That  there  is  now,  and  was  when 
this  suit  was  brought  and  garnishment  serv- 
ed on  defendant  bank,  the  sum  of  $l,GoO  to 
the  credit  of  FairchUd  &  Hobson  in  said 
First  National  Bank  of  Bastrop,  subject  to 
their  order.  (14)  At  the  time  Brooks  left 
plaintiff  had  paid  to  him  and  said  Hat<^ett, 
on  contracts  that  then  remained  unclosed, 
$1,250.  I  am  unable  to  find  or  determine 
whether  the  money  so  paid  by  the  plaintiff 
was  or  was  not  a  part  of  said  $1,550  to  the 
credit  of  Falrchlld  &  Hobson." 

"Conclusions  of  Law. 

•*(!)  I  hold  that,  as  the  contracts  were 
mere  gambling  contracts,  they  can  neither 
be  enforced  by  the  courts,  nor  can  any  relief 
be  granted  for  any  violation  of  the  same. 

(2)  That  the  money  paid  by  plaintiff  to 
Hatchett  and  Brooks  was  for  the  purpose 
of  enabling  them  to  make  the  contracts  with 
defendants  FairchUd  &  Hobson,  and  cannot 
be  recovered  under  any  phase  of  the  case. 

(3)  They  received  the  money,  and  would  then 
place  it  to  the  credit  of  FairchUd  &  Hobson 
in  the  First  National  Bank  of  Bastrop,  and 
cause  the  bank  to  notify  them  the  money 
was  there  to  their  credit,  after  which  notl- 
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flcatkm  they  would  place  contracta  for 
Hatdiett  and  Brooks  In  tb^r  name,  (4) 
Falrchlld  ft  Hobeon  made  no  contract  with 
plaintiff,  but  only  with  Hatchett  and  Brooks. 
(5)  If  tbey  did  not  put  up  the  margins,  tbe 
contracts  closed  themselTcs,  and  tbe  oistom 
seemed  to  be  tbat,  when  tbey  were  called 
on  for  margins,  tb^  wodM  call  on  their 
customem  for  tbe  money,  and.  If  not  paid, 
tbey  would  allow  the  contract  to  become 
dosed.  (6)  It  IB  contended  that  tbe  fact 
tbat  FUndilld  &  Hobson  gave  Hatchett  and 
Brooks  one-half  of  tbe  commissions  whtcb 
they  charged  made  them  partners.  To  that 
proportion  I  do  not  assent,  but,  if  so,  It  was 
clearly  a  gambling  contract,  and  tbe  money, 
baring  been  paid  them,  cannot  be  recovered; 
and.  If  tbe  identical  money  Is  still  In  tbe  bank 
to  thebr  credit.  It  Is  not  held  by  the  bank  as 
a  stakeholder,  bat  unconditionally,  and  baa 
been  as  fully  paid  as  if  the  money  was  in 
tbe  private  safe  of  defendants.  (7)  The 
plaintiff  cannot  recover  In  either  state  of  the 
case.  If  FaJrchUd  &  Hobson  and  Hatchett 
and  Brooks  are  partners,  he  cannot  recover, 
because  tbe  contract  Is  Illegal  and  the  mouey 
iias  been  paid.  If  they  are  not  partners,  he 
cazmot  recover  for  two  reasons:  First,  be- 
cause he  had  no  contract  with  Falrchlld  & 
Hobson,  but  only  with  Brooks  and  Hatchett; 
second,  because  the  contract  Is  illegal.  (8) 
I  therefore  bold  that  Judgment  should  be  ren- 
dered for  defendants." 

The  assignments  of  errors  are  addressed 
to  these  flndlngs,  and  complain  of  them  in 
a  number  of  ways.  There  Is  evidence  In  the 
record  upon  which  to  base  all  the  findings  of 
fact  by  the  trial  court,  and  to  justify  the  con- 
closlons  of  law  reached  by  that  court  We 
adopt  tbe  conclusions  reached  by  the  trial 
court  as  tbe  facts  and  law  found  by  tlils 
court  We  find  no  error  In  the  judgment, 
and  it  is  affirmed.  Alflrmed. 


SMITH  v.  HOUSTON  &  T.  a  B.  00.  • 

(Oonrt  of  GivU  Appeals  of  Texss.    Dec.  1, 

1897.) 

BULHOADB— PBRSON  I.VJtJRBD  IK  TaBD— GoKTBTB- 
tJTOBT  NROLIOBKCa. 

TTiere  was  no  error  in  chari^ng  that  defend- 
ant was  not  liable  for  injarles  received  by  ^in- 
tlff  by  beine  struck  by  a  moTing  car  while  walk- 
ing through  defendant's  yards,  where  it  appeared 
that  plaintiff  was  guilty  of  contributory  neg- 
ligence, and  that  defendant's  servants  operating 
the  train  failed  to  discover  his  danger  in  time  to 
prevent  such  injury,  though  they  could  have  done 
so     the  exncisp  of  diligence. 

Appeal  from  district  court,  Gravis  county; 
F.  O.  Morris.  Jndge. 

Action  by  John  Smith  against  the  Houston 
A  Texas  Central  Railroad  Company.  From 
a  Judgment  on  a  verdict  directed  fbr  defend- 
ant, plaintiff  appeals.  Affirmed. 

Henry  Faulk,  W.  D.  Hart  and  WllUam  M. 
Walton,  for  appellant  Frank  Andrews,  for 
appellee. 


FISHER,  a  J.  This  salt  was  bronght  by 
appellant,  Smltli.  against  the  railroad  com- 
pany, for  $10,000,  damages  on  account  oi  In- 
juries sustained  bj  blm  as  the  result  of  belns: 
struck  and  mn  down  by  the  cars  on  appel- 
lee's road.  After  tbe  testimony  was  ail  In- 
troduced before  the  court  and  Jury  trying  the 
case,  the  court  Instructed  the  Jury  to  return 
a  verdict  for  the  railroad  company,  for  the 
reason  tbat  the  evidence  showed  that  the 
appellant  was  guilty  ni  omtrlbutory  negli- 
gence.  The  question  presented  Is  whether 
tbe  evidence  was  of  such  a  character  as  au- 
thorized the  court  to  withdraw  from  the  JUiy 
the  questions  of  the  exercise  of  proper  care 
and  caution  on  the  part  of  plaintiff,  and  to 
peremptorily  instruct  them  tbat  be  was  guil- 
ty of  contributory  negligence.   Tbe  facts 
bearing  upon  this  question  are  as  follows: 
The  appellant,  when  walking  near  the  rail- 
way track  in  the  yards  of  appellee's  road  In 
the  city  of  Austin,  was  struck  by  a  car  which 
was  then,  wHh  others,  being  pushed  by  an  en- 
gine, and  knocked  down  upon  the  rails,  and 
his  arm  run  over  and  crushed,  and,  as  tbe 
result  It  bad  to  be  amputated.  The  car  tbat 
struck  him  came  from  behind  him.   It  ap- 
pears tbat  that  part  of  the  track  where  he 
was  walking  when  struck  was  frequently 
used  by  tbe  pulilic  as  a  pathway,  and  that 
such  use  was  known  to  the  emptoyte  and 
servants  of  the  appellee.   Plaintiff,  when 
walking  near  the  track,  heard  a  noise  be- 
hind him,  wtiich  proved  to  be  an  approaching 
car;  and  he  thereupon  stepped  away  from 
the  track,  and  out  of  the  reach  of  the  car; 
and,  after  it  had  passed  him,  he  again  stepped 
back  so  near  and  in  such  close  proximity  to 
the  track  as  put  him  in  danger  of  being 
struck  by  a  passing  car.   When  the  car  pass- 
ed him,  and  when  he  returned  to  the  track, 
continuing  his  walk  In  the  direction  tliat  be 
was  going,  he  did  not  look  back,  In  order  to 
ascertain  If  another  car  or  an  engine  was 
approaching  him  from  behind,  but  continued 
to  walk  on  the  track  until  he  was  struck 
by  the  car  that  caused  his  Injuries.   This  car, 
with  others,  was  being  pushed  by  an  engine 
In  the  rear.   When  he  returned  to  the  track, 
and  put  himself  In  the  place  of  danger,  he 
beard  behind  blm  the  puff  of  the  enf^ne,  and 
supposed  tbat  it  was  going  back,  and  not 
approaching  him.   He  did  not  look  in  order 
to  ascertain  if  this  supposition  was  well 
founded,  but  continued  to  walk  on  the  track 
until  he  was  struck.   Tbe  space  between  tbe 
car  that  passed  him  and  tbe  one  that  struck 
him  was  30  or  40  feet   The  accident  occur- 
red in  tbe  daytime,  and  there  was  nothing  to 
prevent  the  plaintiff  from  seeing  the  ap- 
proaching car  behind  him,  if  be  had  looked. 
After  testifying  about  his  walking  upou  the 
track,  and  the  cars  passing  him,  he  says:  "I 
didn't  see  those  first  two  cars  [which  were 
the  ones  that  passed  him]  until  they  got  even 
with  me.   I  heard  a  little  noise,  and  stepped 
out  of  the  path,  and  walked  along  until  they 
passed;  and,  attet  they  passed,  I  got  bacA 
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In  the  path  again,  and  kept  on  my  nntU 
the  car  strnck  me.  When  I  heard  a  little 
noise,  I  didn't  turn  around.  I  Just  stepped 
out  of  the  path.  As  soon  as  the  cars  passed 
me,  I  got  back  In  the  path.  When  these  cart 
passed  me,  I  didn't  turn  and  look  around 
to  aee  if  any  more  were  coming.  I  didn't 
stop  to  listen,  and  never  did  turn  my  head 
back  at  all  to  look.  I  heard  the  engine  puff, 
and  thought  It  was  going  back.  It  was  broad 
daylight,  and  there  was  nothing  to  have  kept 
me  from  seeing  if  I  had  looked.  I  hare  beeii 
about  the  yards  of  railroads  a  good  deal.  In 
different  places.  When  X  see  a  railroad  yard, 
I  know  the  purposes  of  Its  use  Is  to  switch 
cars  up  and  down,  and  that  this  Is  constant- 
ly done,  without  regard  to  any  schedule,  and 
wfthout  regard  to  whether  It  Is  day  or  night 
I  never  heard  of  any  objection  to  people  pass- 
ing through  the  yards.  I  have  seen  people 
passing  through  all  the  time.  X  never  asked 
permlBSion  of  anybody  to  pass  through  there; 
didn't  think  It  was  necessary.  I  had  been 
there  twice  before,  and  on  those  occasions, 
I  bad  seen  cars  switching  back  and  forth. 
I  was  walking  along  by  the  side  of  the  track, 
and  knew  that  the  cars  extended  over  the 
rails  about  two  feet  I  was  on  the  outside 
of  the  rails.  The  yard  was  graded  from 
Comal  street  back  up  past  the  roundhoose, 
and  coYeeeA  with  cinders,  and  perfectly  level. 
A  man  could  walk  as  well  several  feet  away 
from  the  track  as  he  could  dose  to  It  It  Is 
as  level  as  a  floor,  corered  with  dnders,  and 
dry.  There  was  just  as  good  walking  all 
along  there  as  there  was  by  the  rails.  I  don't 
know  the  names  of  the  streets  along  there.  I 
was  In  a  hurry  to  get  h<»ne.  I  was  paying 
no  attention  to  the  cars,  bnt  harrying  to  get 
home."  He  further  also  says:  **I  heard  and 
saw  ttie  first  ear,  and  stepped  out  of  the  way 
tlU  It  passed.  I  did  not  look  nor  listen  for 
any  more,  bnt  stepped  "back  near  the  track, 
and  was  stmck  before  I  had  gone  ten  steps." 
It  is  further  shown  that  th«e  was  a  brake- 
man  npcn  the  cars  that  passed  the  plaintiff, 
who  saw  the  plaintiff  on  the  track  before  the 
cars  that  passed  him  reached  him,  and  saw 
bim  get  olt  of  the  track  out  of  the  wi^  at 
the  cars;  but  the  tacts  show  that  the  engi- 
neer and  fireman  and  other  of  appellee^s  serv- 
ants operating  that  part  of  the  train  of  cars 
which  struck  the  plaintiff  did  not  see  him 
at  know  of  bis  perilous  ^tnatlon  until  after 
he  was  Mmck  and  Injured.  It  farther  ai»* 
pears  tiiat  the  servanta  of  aroellee  kept  no 
lookout  In  order  to  discover  If  persms  were 
upon  the  track. 

We  understand  tbe  rule  to  be  that  if  the 
evidence  tending  to  establish  an  Issue  Is  of 
sndi  a  character  that  men  of  ordinary  minds 
and  intelligence  wOt  not  differ  as  to  th«>  effect 
thereof,  and  there  can  be  mily  one  ccMidnslon 
reached  from  It,  the  court  In  such  a  case,  Is 
aathorlsed  to  Inform  the  Jury  what  that  con- 
duslcHi  tt,  and  to  peremptorUy  instmct  them 
to  shape  tta^  verdl^  in  accordance  with  It 
Tbe  facta,  when  tested  by  this  rule,  dearly 


Justify  the  charge  of  the  court  The  appel- 
lant knew  when  he  placed  himself  near  the 
track  that  he  was  in  the  yards  of  the  de- 
fendant where  It  was  constantly  nslng  Its 
tracks  for  the  purpose  of  moving  and  swlteh- 
Isg  cars;  and  when  he  heard  an  approaching 
car  behind  him,  and  stepped  out  of  the  way, 
and  saw  that  car  pass.  Id  the  nature  of  things, 
be  must  have  known  that  some  force  pro- 
pelled it  and  that  the  defendant  was  then 
using  the  tracks  In  fts  yards  In  the  usual 
way.  As  a  man  of  ordinary  intelligence,  he 
further  should  have  known  that  the  force 
generally  In  use  in  propelling  cars  la  a  loco- 
motiva  To  remove  any  doubt  upon  this 
question,  his  own  evidence  shows  that  he 
actually  heard  the  locomotive  behind  him, 
and  no  conclusion  can  l>e  reached  bnt  that 
the  locomotive  that  he  heard  was  the  one 
that  he  understood  had  propelled  tbe  cars 
that  Just  passed  him.  He  heard  the  puff  of 
the  engine.  Notwithstanding  this,  without 
further  listening  or  looking  back  In  the  direc- 
tion from  which  be  knew  the  cars  that  passed 
him  had  Just  come,  and  in  tbe  direction  from 
which  he  heard  the  puff  of  the  locomotive, 
he  stepped  back  in  close  proxlml^  to  th^ 
track,  putting  himself  in  a  place  of  dango*, 
and,  before  be  had  walked  10  steps,  be  was 
struck  by  the  approaching  car  from  behind. 
There  was  only  a  space  of  30  or  40  feet  be- 
tween the  car  that  had  passed  bim  and  the 
car  that  stmck  hinL  He  placed  himself  In 
this  space,  between  two  cars,  hearing  the 
puff  of  the  locomotive,  without  any  effort 
upon  his  part  to  use  his  senses  of  sight  or 
hearing  to  discover  whether  the  engine  that 
made  the  noise  behind  him  was  approachli^ 
or  receding.  He  soys  that  he  thought  it  was 
going  back,  and  the  condusion  Is  that  acting 
upon  ttils  supposltlM,  he  put  himself  upon 
the  track,  and  continued  to  walk  in  front  of 
the  approaching  car;  but  he  made  no  effort 
to  veril^  this  supposition,  although  he  heard 
the  noise  behind  him.  Thwe  was  nothing 
to  prevent  him  from  discovering  the  approach 
of  the  cars.  It  was  broad  daylight  In  > 
place  where  he  knew  cars  were  bdng  fre- 
quently oi>era.ted;  and  with  the  knowledge 
that  one  had  Just  passed  him,  and  that  one 
was  behind  him,  for  he  heard  the  ei^ne,  he 
was  negligent  to  act  npon  the  supposition 
that  the  engine  was  going  bade  the  other 
way,  when  be  could  have  readily  discovered, 
by  toming  and  looking.  In  what  direction  the 
engine  and  cars  were  moving. 

There  Is  nothing  In  the  facts  of  tMB  case 
to  Invoke  the  doctrine  <^  liability  of  the  ap- 
pellee, arising  upon  the  ground  of  the  discov- 
ery of  the  dangerous  situation  of  the  appel- 
lant by  the  servants  of  the  appellee  operaung 
the  train  In  time  to  have  prevented  tbe  acci- 
dent. If  the  servants  of  aiqtdlee  operating 
the  train  had  discovered  the  perllons  sttua- 
tton  of  tbe  plaintiff  In  time  to  have  prevraited 
running  him  down,  and  thereafter  ftilled  to 
exercise  proper  diligence  to  have  averted  the 
accident  tb»  railway  company  jnoalA  bare 
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been  liable,  ootnrithstjmdlng  the  contributory 
negligence  of  the  plaintiff;  and,  upon  this 
branch  of  the  case  and  the  cmtrlbutory  neg- 
ligence of  the  appellant,  we  are  unable  to 
<llstingiiiah  this  caae  from  the  following  cas- 
ern, recently  decided:  Sanches  t.  Railway  Co, 
88  Tex.  117,  30  S.  W.  431;  Railway  Oo.  t. 
KtaggB  (Tex.  ClT.  App.)  37  S.  W.  600;  Rail- 
way Co.  V.  Breadow  (Tex.  Sup.)  86  S.  W.  410; 
TlaUway  Co.  t.  Staggs  (T^  Snp.)  39  S.  W. 
20.").  The  doctrine  establlabed  by  these  cases 
4a  to  the  effect  that  where  the  plalatifl  Is  guil- 
ty of  ccmtribatory  negllgenee,  although  he 
tnay  not  be  a  trespasser,  the  railway  com- 
pany will  only  become  liable  when  they  ac- 
tually dlscoTcr  bis  peril  In  time,  and,  by  the 
exercise  of  diligence,  conld  have  averted  the 
accident;  and.  If  the  plaintiff  is  guilty  of  con- 
tributory n^ligence,  he  cannot  recover,  al- 
though the  servants  operating  the  train  could 
have,  by  the  exercise  of  diligence,  discovered 
his  danger,  and  failed  to  do  so.  We  bold 
that  there  was  no  error  In  the  charge  of  the 
court  Therefore  the  Jndgiaent  bdow  to  nt- 
ftrmed.  Affirmed. 


FAGS  et  al.  v.  AMERICAN  FREEHOLD 
LAND  &  MORTOAGE  OO 

OF  LOXDON. 

iCoort  of  avil  Appeals  of  Texas.    Dec.  1, 
1887.) 

FhaDD  XVtt  HlSTAKB— RCLI  OF  EVIDBKCB— 

IssTKUCTiosa— Ekkoh. 

1.  On  a  foreclosure,  where  defendants  alleged 
that  Aeir  homestead  had  been  included  in  the 
deed  of  trust,  cither  through  mutual  mistalte  or 
through  mistlike  on  their  part  and  fraud  on  the 
part  of  plaintiff's  agents,  it  was  error  to  charge 
that  the  Issue  thus  raised  must  be  establisbed 
"beyond  a  reasonable  doubt." 

2,  The  fact  that  certain  matter  was  not  em- 
braced in  a  charge,  which  was  correct  as  far  an 
It  went,  constituted  no  error,  where  no  instruc- 
tion thereon  wab  requested. 

Appeal  from  district  court,  Travis  connty; 
F.  G.  Morris,  Juc^e. 

Suit  by  the  American  Freehold  Land  & 
Mortgage  Company  of  London  against 
-Charles  Pace  and  others.  From  a  judgment 
-on  a  verdict  for  plaintiff,  defendants  appeaL 
.fleversed. 

Hogg  tc  Robertson,  for  appellants.  T.  W. 
•Or^oiy  and  Geo.  F.  Pendexter,  for  anvellee. 

FISHER,  C.  J.  This  suit  was  brought  by 
the  appellee  against  Pace  and  his  wife  and 
-one  W.  H.  Richardson  on  a  note  executed 
Pace  for  the  sum  of  $2,500,  and  to  foreclose 
a  lien  created  by  deed  of  trust  against  all  of 
the  appellants  upon  certain  lands  described 
in  idaintltrs  petition.  Pace  and  wife  in  ef- 
fect alleged  that  the  land  described  In  the 
deed  of  trust  in  part  embraces  their  home- 
stead, and  that  at  the  time  of  the  execution 
of  the  deed  of  trust,  and  its  subsequent  re- 
newal,  it  was  understood  between  the  parties 
that  certain  lands  set  out  and  dMcribed  In 


the  defendants'  answer  ifaould  not  be  embra- 
ced la  the  deed  of  trust,  and  that  by  mutual 
mistake  of  the  parties  the  land  tliat  was  in- 
tended to  be  excepted  from  the  operation  of 
that  instrument  was  IncluiSed  ta  the  deed  of 
trust;  and,  further,  that  If  it  was  not  so  in- 
cloded  mistake.  It  was  so  Included  by  the 
wrongful  and  fraudulent  acts  of  R.  L.  and  J. 
Gordon  Brown,  to  whom  the  notes  were  for- 
merly executed,  and  who  prepared  the  deed 
of  trust,  and  who  stated  at  the  time  of  itb 
execution,  and  at  the  time  at  which  it  was 
subsequently  renewed,  that  the  laud  intended 
to  be  excepted  from  Its  operation  was  not  in- 
cluded. Appellant  alleged  that  he  had  conS- 
deuce  in  the  Integrity  of  Brown  Bros.,  and  re- 
lied upon  tbelr  statements,  and,  believing 
those  representations  to  be  true,  he  and  his 
wife  executed  the  deed  of  tmst,  and  that  he 
never  discovered  the  mistake  or  fraud  until 
long  after  these  Instruments  had  been  execut- 
ed; that  the  deed  of  trust  did  embrace  the 
land  that  was  Intended  to  be  reserved  from 
its  operation,  and  did  include  his  homestead. 
Appellants  asked  that  the  deed  of  trust  be 
reformed  so  as  to  exclude  this  land.  Appel- 
lee addressed  to  this  answer  general  and  spe- 
cial demurrers,  wbl(^  the  court  overruled. 
The  case  was  tried  before  a  Jury,  who  re- 
turned a  verdict  for  the  plaintiff  and  there- 
upon Judgment  was  rendered. 

There  is  some  evidence  In  tbe  record  tend- 
ing to  establish  the  issues  raised  by  the  an- 
swer of  appellants.  The  court,  after  submit- 
ting  to  tbe  Jury  the  Issue  of  mistake  and 
fraud,  gave  tliis  charge:  "In  cases  like  this, 
wherein  It  is  sought  to  prove  by  parol  evi- 
dence mutual  mistake  or  fraud  in  a  written 
contract  for  tbe  purpose  of  having  the  writ- 
ten  contract  changed,  the  law  requires  that, 
in  order  to  authorize  tbe  change,  tbe  evidence 
must  be  such  as  to  leave  no  reasonable  doubt 
in  the  mind  of  the  jury  as  to  the  extent  of 
the  mistake  or  fraud;  and  if,  in  this  case,  you 
do  not  believe,  beyond  a  reasonable  doubt,  ei- 
ther that  there  was  a  mutual  mistake,  as 
pleaded  by  the  defendants,  or  mistake  on  tbe 
part  of  defendant  Charles  Pace,  and  fraud 
on  the  part  of  the  agents  of  plaintiff,  as  al- 
lied by  defendants,  yon  will  return  a  ver- 
dict for  plaintiff  on  the  issues  as  to  reforming 
tbe  deed  of  trust"  This  chaise  was  clearly 
erroneous.  We  cannot  recall  to  mind  any 
controversy  of  a  civil  nature  between  liti- 
gants which  may  be  Instituted  in  the  courts 
of  this  state,  under  the  rules  of  law  and  prac- 
tice that  obtain  with  us,  where  it  would  be 
proper  to  require  either  party  to  the  contro- 
versy to  estaMlsh  the  issues  raised  beyond  a 
reasonable  doubt.  Sparks  v.  Dawaon,  47 
Tex.  13»;  Rider  v.  Hunt,  6  Tex.  av.  App.  241, 
25  S.  W.  314;  Wallace  v.  Berry,  83  Tex.  XW. 
IS  S.  W.  595;  Haines  v.  Ullmann,  71  Tex.  52t>, 
9  S.  W.  543. 

We  cannot  say  that  error  Is  shown,  as  com- 
plained of  In  appellants'  second  assignment 
of  error.  The  charge  of  the  court  In.  submit- 
ting tbe  Issue  of  mistake  and  fraud  wu  oar- 
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rect,  as  far  as  It  went,  exoept  In  the  particu- 
lar iuat  pointed  out;  and.  U  tbe  ^pellants 
had  desired  It  to  bare  embraced  tbe  qaeatioD 
presented  In  tbe  seouid  asslgnmoit  of  error, 
Uiey  shoold  hare  asked  a  charge  npon  that 
question;  and.  If  tbe  cbai^  had  been  cor- 
rectlj  framed  In  preaentlng  the  point  trnm- 
gested  In  tbe  assignment,  the  court  should 
bare  given  It,  and  doubtless  would  have  done 
so.  If  the  appeUants  had  made  tbe  propw  re- 
quest. 

We  do  not  think  there  Is  any  merit  In  the 
points  presented  by  the  cross  assignments  of 
error.  The  court  correctly  orermled  the  de- 
murrers, and  properly  refused  the  special 
charge  asked  by  tbe  plaintiff.  For  the  error 
of  the  charge  as  pointed  out  the  Judgment  Is 
reversed,  and  the  cause  remanded.  Rerecsed 
and  i^manded. 


McCRAY  T.  FREEMAN.  > 

(Court  of  ana  Appeals  of  Texas.   Nor.  17, 

1897.) 

Acnox  TO  CoaBBOT  JcDaHBKT— Exoosixe  Laob- 
■s— Rib  Jodicata. 

1.  "Where  the  original  petition  in  an  action  to 
correct  a  jndrment  was  filed  more  lhan  6  years, 
and  an  amended  petition  for  its  reformation  more 
than  10  years,  after  judgmect  was  reodered, 
a  holding  that  the  salt  was  not  broagbt  within 
a  reasonable  time  will  not  be  rererwd  on  appeal; 
no  excnse  iKing  given  for  failure  to  more  for  a 
new  trial  at  the  term  at  which  judgment  was 
rendered,  or  for  the  delay  In  bringmg  the  salt  to 
reform. 

2.  In  a  snit  txj  enjoin  Qie  execution  of  a  fa&g- 
ment  rendered  more  Uian  fire  years  before, 
brought  after  an  appeal,  and  the  execution  of  s 
snpersedeaB  bond  describing  the  judgment,  a  pe- 
tition alleging  that  plaintiff  did  not  know  ^t 
the  judgment  included,  contrary  to  an  alleged 
agreement  tietween  the  parties,  the  title  to  or 
posseasion  of  certain  land  claimed  by  plaintiff, 
but  failing  to  explain  the  long  delay,  or  to  al- 
l^e  that  plaintiff  did  not  know  tiiat  the  judg- 
ment had  been  entered  as  It  was,  before  adjoum- 
ment  of  court,  so  ai  to  more  for  a  new  trial  or 
to  correct  the  judgment  during  the  term,  ia  in- 
strfficient  to  bring  plaintiff  within  the  exception 
of  Sayles'  Cir.  St.  art.  2S76,  providing  that  no 
Injunction  to  stay  execution  shall  be  granted  aft- 
er one  year  uolew  it  appears  that  the  application 
therefor  has  been  de!ay(*d  by  the  fraud  or  false 
promises  of  the  judgment  plaintiff,  practiced  or 
made  at  the  time  of,  or  after,  tbe  rendition  of  the 
judgment,  or  nnlew  for  some  eqaitable  matter  or 
defense  arising  after  its  rendition. 

3.  A  defendnnt  in  trespass  to  try  title,  who 
nefclects  to  set  up  a  title  acquired  after  suft 
brought,  is  laeclsded  from  claiming  nnder  such 
title  in  a  subsequent  action  between  tiie  same 
particF. 

4.  Where  the  Issue  presented  by  the  pleadings 
was  whether  the  land  In  suit  was  inclnded  in  the 
snrrey  under  which  plaintiff  claimed,  or  in  that 
under  trhich  defendant  claimed,  evidence  is  not 
admissible  in  a  subsequent  suit  between  the  same 
parties,  to  show  that  only  the  issue  of  boundary, 
and  not  that  of  title,  was  determined,  as  a  ded- 
pioD  of  the  former  issue  necessarily  involved  a 
decision  of  the  latter.    27  S.  W.  97,  followed. 

Error  from  district  court.  Bell  county;  W. 
A.  Blackburn,  Judge. 

Actlou  by  Daniel  McOray  against  John  D, 
Freeman.  There  was  Judgment  for  defend- 
ant, and  plaintiff  Iwlnga  erroi.  Affirmed. 

>  Writ  of  error  denied  by  supreme  court 


li.  W.  Goodrich,  A.  M.  Monteltta,  and  Jonra 
ft  Sleeper,  for  plaluLlIC  In  error.  Qea  W. 
Tyler,  for  defendant  In  error. 

COLLARD,  J.  On  December  2.  1878,  John 
D.  Freeman  sued,  in  form  of  trespaas  to  try 
ttUe  (flle  No.  1,311.  district  court  of  BeU  coun- 
ty), J.  F.  McAnluch  and  Daniel  McCray,  to  re- 
cover 622^  acres  of  land,  alleged  to  be  a  part 
of  the  Joseph  Washington  one-third  of  a> 
league,  in  Beil  county.  On  October  3,  1888, 
defendants  in  that  suit  filed  an  amended  orig- 
inal answer,  consisting  of  general  demurrer, 
general  den^  and  plea  of  not  guilty.  Judg- 
ment was  rendered  for  plaintiff,  October  6,. 
1883,  for  the  entire  622^  acres  of  land  sued< 
for;  awarding  writ  of  possession  and  execu- 
tion for  costs.  On  appeal  from  the  judgment, 
the  supreme  court,  on  Ai^il  20,  1887,  affirmed; 
the  Judgment  In  cause  No.  1,311.  4  B.  W.  3t». 
On  November  12,  1S87,  Freeman  sued  J.  F. 
McAnlneh  and  McCray,  and  the  sureties  on. 
thelr'snpersedeas  bond,  to  recover  rents  of  the- 
622%  acres  in  controversy  In  suit  No.  1,311; 
which  last  suit  was  numbered  3,040.  Marcb 
23,  18SS,  McCray  having  failed  to  surrender 
possession  of  all  the  land  recovered  In  suit  No. 
1311,  Freeman  sued  out  writ  of  possession, 
returnable  June  4,  1868,  which  was  not  exe- 
cuted; and  on  August  10, 1888,  he  applied  for 
another  writ  of  possession,  the  clerk  certify- 
ing copy  of  the  original  writ,  and  It  was  re- 
tracted. Aogust  15,  1688,  McCray  sued,  to 
action  of  trespass  to  try  title  (cause  No.  3,137), 
John  D.  Freeman,  to  recover  134^  acres  of 
tbe  land  embraced  In  tbe  622V^  acres  sued  for 
In  suit  No.  1,311.  October  1,  1888,  Freeman 
obtained  a  pluries  writ  of  possession  in  cause 
1,311,  and  was  proceeding  to  have  the  same 
executed,  when,  October  8, 1888,  McCray  sued 
out  an  Injtmctlon  against  Freeman,  and  to 
correct  the  Judgment  In  suit  No.  1,311,  and 
restrained  the  execution  of  the  pluries  writ; 
the  suit  being  numbered  3,169.  Suits  Nos. 
3,010,  3,137,  and  3,109  were  consolidated.  On 
the  trial  of  these  consolidated  suits,  July  6, 
1S89.  the  jury  returned  a  verdict  for  tbe  134^ 
acres  of  land,  and  judgment  was  accordingly 
so  rendered  thereon.  Freeman  brought  the 
judgment  to  this  court  for  review,  and  on' 
January  24, 16M,  this  court  affirmed  the  Judg- 
ment; Justice  Key  dissenting.  24  B.  W.  922: 
The  supreme  court,  on  writ  of  error,  revers- 
ed the  judgment  of  this  court,  and  remanded 
tbe  causes  for  further  trial.  27  S.  W.  97.  On* 
January  12,  1895,  McCray  amended  his  plead- 
ing In  cause  Na  3,159,  for  lnjunct]<ni,  and  ta 
cancel  and  set  aside  tbe  judgment  In  suit  No. 
1,311;  amendhig  bis  first  original  petition  Id< 
cause  Ko.  3,158,— to  which  Freeman  replied 
July  8,  1895,  1^  supplemental  answer.  July 
8,  1685,  Freeman  filed  his  first  amended  an- 
swer In  cause  Mo,  3,137.  The  consolidated 
causes  were  called  for  trial  in  the  district 
court  of  Bell  county  July  25,  1896;  and,  1^ 
agreement,  cause  No.  3,048  was  separated 
from  the  other  suits,  and  continued  until  the 
other  two  suits  should  be  flnaU^  determin- 
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etX;  and  it  was  agreed  that  the  other  two 
suits  (Nob.  3,137,  trespass  to  try  dtie  by  Mc- 
Oray  for  134^  acres  of  land,  and  3,159,  by 
McCray  to  cancel  and  set  aside  the  judg- 
ment, In  part.  In  suit  No.  1,811)  should  be 
tried  together,  nie  court  sustained  general 
and  special  exceptions  of  Preeman  to  Hc- 
Gray's  first  amended  petition  in  suit  No.  8,1S8, 
dlaeolved  the  injunction,  and  (platntUf,  Mc- 
Ciay.  declining  to  amend)  dismissed  the  cause. 
The  court  found  for  defendant.  Freeman.  In 
cause  3,137,  and  rendered  Judgment  for  him, 
from  which  Judgments  In  both  cases  (3,169 
and  8,137)  McCray  ^oMcntw  Ua  writ  of  er- 
ror to  this  court 

Findhigs  of  Fact 

McCray  deralgned  title  to  the  134H  acres  of 
and  sued  for  by  him,  and  because  of  which 
oe  sought  to  set  aside  the  Judgment  In  cause 
No.  1,311,  from  Jolin  D.  Freeman,  originat- 
ing in  a  deed  of  trust  from  Freeman  to  Solon 
Joins,  trustee,  to  pay  certain  specified  debta, 
of  date  January  17,  1879,  after  suit  No.  1,311 
was  brought;  It  being  filed  December  2,  1878. 
Freeman  was  the  admitted  owner  in  fee  of 
the  134^  acres  of  land  at  the  time  the  deed 
of  trust  was  executed.  The  deed  of  remote 
vendees  of  Freeman  under  the  deed  of  trust 
to  McOray  was  dated  December  12,  1882. 
The  Judgment  In  suit  No.  1,311,  In  favor  of 
Preeman,  pgalnst  McCray,  for  622^  acres  of 
land,  which  included  the  184^  acres,  was  dat- 
ed October  5,  1883. 

Defendant  I<>eeman,  read  in  evidence  the 
pleadings  of  the  parties  hi  suit  Na  1,311,  and 
the  final  Judgment  In  the  district  court,  of 
date  October  5,  1883,  whereby,  on  the  verdict 
of  a  Jury,  Joim  D.  Freeman  recovered  from 
both  defendants  (McCray  and  McAnlnch)  the 
622%  acres  sued  for,  which  Included  the  134% 
acres  sut>8equent]y  sued  for  by  McCray  In 
suit  No.  3,137.  Defendant  also  read  in  evi- 
dence the  motion  of  McCray  and  McAnlnch 
for  a  new  trial  In  cause  No.  1,311,  filed  Oc- 
tober 6,  1883,  based  upon  allied  errors  of  the 
court  in  Its  chaise  upon  the  subject  of  dis- 
puted boundary,  and  that  the  verdict  of  the 
Jury  was  contrary  to  the  evidence.  He  also 
read  the  petition  of  McAnlnch  and  McCray  in 
suit  No.  1,811  for  writ  of  error,  filed  June  2, 
1884,  and  the  supersedeas  bond  filed  In  said 
cause,  recltli^  the  judgment  in  the  same, 
praying  for  citation  In  error  to  Freeman.  The 
citation  in  error  issued  July  31,  1884,  returned 
August  S,  1884.  Also,  the  assignment  of  er- 
rors, to  the  effect  tiiat  the  court  erred  in  the 
chat^,  in  that  It  was  vague,  contradictory, 
and  calculated  to  mislead  the  jury  In  locating 
the  Washington  survey,  and  required  the  Jury 
to  follow  the  Hues  of  other  surveys  called  for 
hi  the  Washington  patent;  because  the  diarge 
gave  undue  promlnaice  to  calls  for  unmarked 
lines,  as  controlling  calls  for  course  and  dis- 
tance; because  the  court  refused  charges  ask- 
ed by  the  defendants,  and  erred  in  overruling 
the  motkHi  for  a  new  trial;  because  tlie  verdict 
Is  unsupported  1^  the  evidence,  In  certain  par- 


ticulars pointed  out;  and  because  the  diarge 
of  the  court,  the  vo^ct  and  the  judgment 
were  not  supported  by  the  evidence,  but  In- 
consistent with  the  pleadings  of  the  plaintiff. 
Defendant  also  read  In  evidence  the  mandate 
of  the  supreme  court  of  Texas  In  cause  No. 
1,311;  reddng  Judgment  in  cause  1,311,  before 
set  out  which  was  In  aO  things  afdrmed  by  the 
supreme  court  on  the  29th  day  of  April,  1887, 
which  mandate  was  filed  In  the  district  court 
June  23,  1887.  It  was  admitted  by  McCray 
on  the  trial,  in  <^en  court,  that  the  131% 
acres  described  in  bis  petition  lay  partly 
north  of  the  north  boundary  Une  of  the  Jo- 
seph Waahlngton  surrey,  as  claimed  by  Mc- 
Anlnch and  McOay  on  the  trial  of  cause  No. 
1,311,  and  that  the  north  boundary  of  the 
134%  acres  extended  to,  and  was  identical 
with,  the  south  line  of  the  Qeorge  Allen  198.78 
acres  claimed  by  them  la  suit  No.  1,311,  and 
that  no  pmiJon  of  the  134%  acres  was  la- 
eluded  In  the  boundaries  of  the  George  Allen 
196.78  acres.  The  principal  controversy  In 
suit  No.  1,311  was  one  of  boundary  between 
the  J.  Washington  one-third  of  a  league  and 
the  Allen  survey;  Freeman  claiming  under 
the  former,  and  the  defendants  claiming  198 
acres  out  of  the  Allen  survey.  Freeman  re- 
covered the  land  so  claimed  by  the  defend- 
ants hi  that  suit  The  134%  acres  now  In 
suit  la  on  the  Washington  survey.  We  deem 
it  unnecessary  to  recite  other  tesUmouy  of 
defendant  at  this  time. 

Plaintiff,  McCray,  In  rebuttal,  read  a  por- 
tion of  the  statement  of  facts  In  cause  No. 
1,311.  First  It  was  agreed  by  the  parUes  that 
plaintiff.  Freeman,  was  the  owner  of  the 
Joseph  Washington  one-thUrd  of  a  league  sur- 
vey, and  that  defendants  were  the  owners 
of  the  title  to  the  George  Allen  19&-acre  sur- 
vey, and  that  the  question  at  Issue  waa 
whether  the  land  covered  by  the  patent  to 
the  George  Allen  survey  was  Included  In  the 
boundaries  of  the  Joseph  Washington  one- 
third  league.  Also,  another  i>ortion  of  the 
statement  of  facts  in  cause  No.  1,311,  viz.: 
"The  patent  to  the  Jos.  Washington  one- 
tlilrd  league,  dated  October  13,  1854,  the  field 
notes  of  which  are  as  follows  [setting  out  the 
field  notes,  which  we  do  not  deem  Important 
to  this  case]."  Also,  portion  of  the  statement 
of  facts  In  cause  No.  1,311,  viz.:  "The  patent' 
to  Geo.  Allen  for  198  acres  of  land,  dated 

  day  of  ,  18—,  the  field  notes  of 

which  are  as  follows  [giving  the  field  notes]." 
Plaintiff  also  read  in  evidence  the  charge  of 
the  court  In  cause  No.  1,311,  which  explalna 
the  suit  as  follows:  "This  Is  a  suit  brougbt 
by  plaintiff  to  recovra*  of  defendants  the  tract 
of  land  described  In  his  petition,  situated  In 
Bell  county;  alleging  the  same  to  be  a  part 
of  'the  Joseph  Washington  one-third  of  a 
league,  patented  to  Jos.  Waahlngton  In  it^; 
claiming  title  to  a^d  land  under  said  Joseph 
Washington  patent  and  the  mesne  conveyan- 
ces down  to  himself.  In  evidence  before  you. 
The  defendants  claim  [title]  to  the  land  In 
controversy  under  patent  Israed  to  EUaba 
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Allen,  ualgnee  of  George  Allen,  for  198  acres, 
Jn^  6k  1871,  and  conveyances  to  themselves 
under  aald  patent.  In  evidence  before  yon; 
and  they  deny  that  the  land  they  claim  In 
contiovMVy  Is  embraced  within  the  boand- 
arles  of  aald  Washington  one-third  league. 
The  principal  and  only  qneatlon  for  your  de- 
termination In  this  case  is  one  of  boundary. 
If  the  land  in  controversy  la  included  within 
the  boundaries  of  the  said  Joseph  Washing- 
ton one-third  league  survey,  then  the  plain- 
tiff Is  entitled  to  a  verdict  in  his  favor;  but 
if  the  land  claimed  by  defendants,  In  contro- 
versy, to  not  included  within  the  boundaries 
of  said  one-third  league  grant,  then  In  such 
case  defendants  are  entitled  to  a  verdict  In 
their  teTor;  and  upon  this  tesne  the  burden 
of  iBwof  la  on  the  plaintiff  to  show,  by  evi- 
dence reasonably  satisfactory,  that  the  land 
claimed  by  defendants  la  embraced  within 
the  boundaries  of  said  Washington  one-third 
leagtie  grant"  The  charge  then  proceeds  to 
Instruct  the  jury  as  to  the  rules  governing 
boundary,  and  questions  of  boundary,  and 
Rubmlta  no  other  issue,  having  instmcted  the 
Jury  peremptorily  aa  to  title. 

Opinion. 

Hie  first  and  third  assignments  of  error  re- 
late to  the  same  subject,  and  win  be  consid- 
ered together.  Hie  first  assignment,  In  ef- 
fect, complains  of  the  ruling  of  the*  court  in 
sustaining  exceptions  of  defendant.  Freeman, 
to  the  flnt  amended  wlglnal  petition  of  Hc- 
Oras  In  caoae  No.  8,169,  becaose  the  alle- 
gatlona  of  the  petition  show  tliat  the  writ  of 
possession,  ezecntltm  of  which  was  sought  to 
be  enjolnnl,  was  tasned  upon  a  judgment  for 
a  tract  of  land.  In  an  action  of  trespass  to  try 
title,  filed  December  2,  1878,  Freeman,  as 
plaintiff,  against  McAnlnch  and  McOray,  as 
defendants  (No.  1,S11),  pending  which  cause, 
on  the  ITtb  day  of  Febmary,  1879,  Freeman 
conveyed  the  land  In  stdt  to  one  Solon  Joins, 
and,  by  mesne  conveyances,  McCray,  on  the 
I2tli  day  of  December,  1882,  acquired  title  to 
the  land;  and  because  It  appears  from  die  pe- 
tition that  the  title  under  which  MeCray 
claims  the  land  was  not  In  issue  in  suit  No. 
1,311,  and  McCray  was  oititied  to  the  poe- 
seaslm  of  the  land,  notwithstanding  the  jndg* 
mmt  in  cause  1,KL1.  The  third  asdgnment 
la  to  the  same  vBeeU  and,  more  particnla^, 
that  the  court  erred  In  snstainii^  defendant's 
general  demurrer  and  special  exceptions  of 
stale  demand,  and  statutes  of  limitation  4 
and  10  years,  to  tiie  first  amended  original 
petition  In  cause  8,1S0,— the  facts  alleged  be- 
ing substantially  the  same  as  alleged  In  tbe 
original  peUticm,— and  became  the  focts  al- 
leged In  the  amended  petition  c^trited  a  case 
which  entitled  plaintiff  to  equitable  relief. 
The  original  petiticm,  as  appears  from  the 
amendment,  was  filed  October  9,  1888,— 
more  than  four  years  after  the  judgment 
was  rendered  in  Cause  No.  1,311,  deraeelng  ti- 
tle to  Freeman.  The  original  petition  Is  not 
in  tbe  record.   Tbe  suit,  by  the  amended  pe- 


tition, was  to  amend  the  Judgment  In  cause 
No.  1,311,  and  to  correct  the  same  so  that  It 
would  not  include  In  the  recovery  the  134V& 
acres  now  in  suit  It  (the  amendment)  was 
filed  January  12,  1896.  It  Is  predicated  up- 
on the  fact  that,  pending  tbe  suit  No.  1^11, 
McQray  became  the  owner  of  tbe  134^  acres 
of  land  included  In  tiie  recovery,  and  that  the 
only  question  tried  was  one  of  boundary,  the 
title  not  being  litigated.  There  Is  no  propo- 
sition under  the  third  assignment  of  error, 
but  there  Is  one  under  the  first  and  second, 
considered  together,  which  asserts  that  in  the 
action  of  trespass  to  try  title  the  judgmwt 
rests  upon  tbe  title  held  at  the  beginning  of 
the  suit,  and  if,  pending  the  suit,  the  plain  tiff 
mortgages  the  land  in  controversy,  defendant 
can  buy  It  In  on  foreclosure,  or  acquire  It 
through  the  conveyance  made  plaintiff, 
and  the  titie  thus  obtained  will  Inure  to  his 
benefit,  notwithstanding  tbe  fact  that  sub- 
sequently judgment  Is  rendered  in  a  suit  for 
plaintiff  for  the  land,  against  defendant,  and 
such  Judgment  does  not  conclude  the  defend- 
ant to  set  up  and  maintain  the  title  so  ac- 
quired. From  the  statement  made  under  the 
third  assignment,  we  Infer  that  plaintiff  In  er- 
ror complains  of  the  court's  sustaining  the  ex- 
ceptions which  Invoke  stale  demand  and  lim- 
itation. The  petition  does  not  show  reason- 
able diligence  In  bringing  the  suit  to  reform 
the  judgment  In  suit  1,811,  nor  Is  any  excuse 
asdgned  ft>r  the  tbilnre  to  move  for  a  new 
trial  before  the  adjournment  of  the  court  ren- 
dering the  judgment.  It  was  rendered  Octo- 
ber S,  1888.  The  case  was  arawaled  to  tbe 
supreme  court,  and  was  there  affirmed  April 
29, 1887.  No  steps  were  taken  to  correct  the 
judgment  until  Octoba  8,  1888,  if  done  then, 
when  the  original  suit  tor  Injunction,  and  to 
correct  the  judgment,  was  Instituted.  The 
amendment  making  the  case  as  It  Is  now  pre- 
sented was  not  filed  until  July  12,  1895.  after 
the  opinion  of  the  supreme  court  in  the  cmk- 
solidated  causes  had  been  rendered,  revers- 
ing the  judgment  of  the  lowsar  court  Under 
the  circumstances,  we  cannot  say  that  the 
court  was  In  error  in  holding  that  the  suit  to 
refcffm  and  set  aside  the  judgment  in  cause 
1,811  upon  equitable  grounds  was  not  with- 
tat  a  reasonable  time.  Munditow  v.  White, 
64  Tex.  78;  Fleming  v.  Seellgson,  57  Tex,  624; 
Bntherford  v.  Stamper,  60  Tex.  400. 

The  branch  of  the  suit  for  Injunction  was 
filed  too  late  to  entitle  McCray  to  the  relief 
son^t  ^e  statute  prescribed  that  no  in- 
junction to  stay  execution  should  be  granted 
after  llie  expiration  of  one  year,  unless  it 
be  made  to  aiquear  that  an  appUcation  for 
such  injunction  has  been  delayed  tn  conse- 
quence of  the  fraud  in  false  promises  of  pliUn- 
tur  Id  the  judgment,  practiced  at  made  at 
tile  thne  or  after  the  rendition  the  judg- 
ment; or  unless  for  stnne  equitable  matter 
or  defense  arising  after  tbe  rendition  of  the 
judgment  Sayles'  Rev.  St  art  2875.  We 
do  not  believe  the  petition  shows  sudb  dill- 
gmce  on  tiie  part  ot  McCray  ji0  would,  en- 
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tttle  him  to  reform  the  Judgment  In  cause  Na 
1.311,  or  to  the  Injanctlon.  The  petition  sets 
tip  the  tads  of  the  original  suit  hy  Freeman 
In  cause  1,S11  for  the  6!£2Hr  acres  of  land, 
part  of  the  Washington  one-third  leagne,  In- 
dadlDg  the  184^  acres  now  In  snlt.  the  an- 
swer, and  the  judgment;  that  McAnlnch  and 
McCray  claimed  the  Allen  198  acres,  and 
none  of  the  Washington;  that  the  tssne  waa 
only  as  to  boondary  between  the  two  Berreys, 
which  waa  decided  against  defendants;  that, 
after  final  Jndgment,  McGray  aarrenrtered  to 
Freeman  the  196  acres,  and  hoped  to  be 
spared  farther  annoyance,  bnt  Freeman  on 
the  10th  day  at  August,  1888.  had  Issued  a 
writ  of  possession  under  the  judgment,  and 
placed  the  same  In  the  hands  of  the  sheriff, 
and  under  color  thereof,  by  fraud  and  threats 
of  fbrce,  intimidated  the  tenant  of  HcCray 
(one  James  Hnddleston),  and  Induced  him  to 
surrender  possession  of  the  134%  acres  now 
In  sntt:  that  subsequently,  on  the  27th  day  of 
August,  1888,  Freeman,  being  advised  that 
the  writ  was  void  and  did  not  authorise  him 
to  disturb  the  possession  of  the  tenant,  re- 
stored bim  (the  tenant)  to  his  former  alle- 
giance, and  afterwards,  on  October  1,  1888, 
Freeman  fraudulently  caused  another  writ  of 
possession  to  Issue  in  his  favor  against  Mc- 
Oray  by  virtue  of  the  Judgment,  placed  the 
same  In  the  handa  of  the  sheriff,  demanding 
that  the  officer  execute  the  same,  and  threat- 
ened to  take  possession  of  the  184^  acres 
of  land,  whereupon  McCray  was  compelled 
to  resort  to  Us  bijunctlon  suit,  and  the 
writ  waa  granted  mi  the  8th  day  of  October, 
1888;  that  It  waa  agreed  on  the  trial  of  suit 
No.  1,811  that  only  the  108  acres  of  land  waa 
In  litigation,  the  qwstlon  being  admitted  to 
be  one  of  boundary,  as  before  explained;  and 
that  It  was  affreed  between  counsel  for  Free- 
man and  McCray  that  no  judgment  would  be 
taken,  except  for  the  108  acres,  If  the  Allen 
survey,  claimed  by  Freeman,  was  found  to  be 
within  the  bounds  of  the  Washington  survey, 
and,  relying  upon  said  understanding,  he  did 
not  offer  In  evidence  bis  evidence  of  title  to 
the  134^  acres;  but,  notwithstanding  said 
agreement,  npcai  a  general  verdict  In  favor 
of  plaintiff,  Freeman  prepared  and  caused  to 
be  entered  a  Judgment  of  the  court,  whereby 
he  recovered  from  defendant  title  and  pos- 
session of  the  entire  C22^  acres  of  the  Wash- 
ington survey.  Including  the  134%  acres, 
which  McCray  had  acquired  subsequent  to 
the  Institution  of  the  suit  by  title  emanating 
toom  Freeman,  who  was  Invested  with  title 
thereto,  prior  to  the  22d  day  of  October,  1881, 
on  which  date  he  (Freeman)  conveyed  the 
184%  acres  of  land  to  S.  C.  Armstrong  and 
J.  B.  Rowlett,  who  afterwards,  on  the  12th 
day  of  December,  1&S2.  conveyed  the  same 
134%  acres  to  him  (McOruy>.  No  excuse  Is 
given  or  attempted,  to  explnln  the  failure  of 
defendants  In  suit  1311  to  file  a  motion  for 
a  new  trial  before  the  expiration  of  the  term 
of  the  court;  nor  la  any  excuse  offered  tor 
the  long  delay  In  seeking  to  refoim  the  Judg- 


ment. It  Is  allied  that  McOray  supposed 
the  judgment  would  be  entered  In  favor  of 
Freeman  for  the  108  acres  of  land  only,  and. 
believing  that  Freeman  would  baro  the  prop- 
er judgment  entered,  McCray  was  Induced  not 
to  look  after  the  judgment,  as  be  would  have 
done  but  for  the  agreement;  but.  Instead  of 
tbat.  Judgment  was  entered  In  the  usual  form 
In  such  cases,  Including  all  the  land  described 
In  the  petition,  which  was  said  622%  acres; 
that  McCray  did  not  know  eald  judgment  in- 
cluded the  Utle  or  poeeeflslon  of  his  134%- 
acre  tract,  mis  averment  fails  to  show  tbat 
McCray  was  not  aware  ot  the  fact  that  the 
Judgment  had  been  entered  as  It  was  before 
the  adjournment  of  the  court,  so  as  to  move 
for  a  new  trial  or  to  correct  the  judgment 
during  the  term.  Havbig  taken  the  case  to 
the  supreme  court,  executing  a  supersedeas 
bond  for  tbat  purpose.  In  which  the  Judgment 
was  described,  be  was  certainly  advised  of  its 
form  and  effect  many  years  before  the  suit 
to  enjoin  and  reform  was  Instituted,— ao  long 
before  that.  In  our  opinion,  tlte  court  below 
was  not  In  error  In  sustaining  exertions  to  It 
Plaintiff  In  error  complains  of  the  Judg- 
ment rendered  In  favor  of  John  D.  Freeman 
in  consolidated  cause  No,  3,137,  which  was 
tried  by  the  court  PlalnUff  In  error  Insists 
that  he  showed  title  to  the  134  acres  of  land 
sued  for,  emanatlUfC  ftom  Freeman  after  suit 
1,311  was  filed,  in  which  he  obtained  Judg- 
ment, after  McCray  had  acquired  the  title. 
We  cannot  sustain  plaintiff  In  error's  view 
of  the  question.  It  Is  an  tdementnry  rule  of 
practice,  in  actions  of  trespass  to  try  title, 
tbat  plaintiff,  without  amending  his  suit,  can- 
not recover  on  a  title  obtained  after  suit, 
bat  that  ^fendant  can  prevent  a  recov- 
ery against  bIm  by  title  acquired  pending  the 
snlt  or  by  showli^  outstanding,  suiierior.  le- 
gal title  In  some  person  other  than  the  plain- 
tiff. It  was  defendant's  privily  to  nse  his 
title  acquired  from  Freeman  In  defense  of  the 
action,  and,  having  failed  to  do  so,  he  can- 
not complabL  No  valid  reason  Is  shown  by 
the  testimony  why  he  did  not  put  his  title 
tn  evideuce.  This  question  vras  settled  ad- 
versely to  McCray  by  the  supreme  court  on 
the  former  appeal  Freeman  v.  McAnlnch. 
87  Tex.  132,  27  S.  W.  07.  Chief  Justice  Stay- 
ton  says:  "Pending  the  form«  action,  Mc- 
Cray may  have  acquired  title  to  so  much  of 
the  Washington  survey  as  be  now  claims; 
but.  If  so.  It  was  his  right  to  assert  It  when 
the  case  was  tried,  and  his  failure  to  do  so 
does  not  now  entitle  liim  to  relief  he  might 
then,  by  diligence  and  core,  have  secured."  We 
note  the  fact  that  no  testimony  was  offered 
In  consolidated  suit  3,137  (trespass  to  try 
title,  which  was  tried),  as  alle^^ed  In  consoli- 
dated suit  3,159.  to  the  effect  that  during  the 
trial  of  suit  1,311  the  parties  agreed  that.  If 
the  boundary  question  waa  decided  In  favor 
of  Freeman,  judgment  should  be  rendered  for 
him  for  only  the  198  acres  of  the  Allen  snr 
vey.  There  was  testimony  to  the  effect  tbat 
the  only  question  to  be  trte^by  tbe  jsaj  was 
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that  of  the  disputed  boundary.  Nor  was 
there  anytbing  dlaclosed  In  the  record  of  suit 
8,187,  read  In  evidence,  by  which  the  Judg- 
ment In  suit  1,3]  1  could  be  corrected  and 
reformed  as  claimed  In  suit  3,159.  So  the 
judgment  Id  the  orlgiual  suit  was  not  im- 
peached by  any  I^Uimate  testimony.  TIm 
agreement  that  Freeman  owned  the  Washing- 
ton snrrey,  and  that  McCray  and  McAnlncb 
owned  the  Allen  198  acres  merely  withdrew 
that  question  from  the  jury,  and  dispensed 
with  any  proof  upon  the  respectlre  titles  of 
the  parties;  but  It  does  not  follow  from  this 
that  the  issue  of  title  was  withdrawn  from 
tiie  case  to  be  adjudicated.  The  title  was  ad- 
mitted, and  dispensed  with  further  proof,  but 
still  it  was  adjudicated  by  the  verdict  and  the 
judgment  The  question  of  boundary  was  de- 
pendent upon  the  titles  of  the  parties,  and 
would  have  been  an  Idle  controversy  if  the  Is- 
sue of  title  had  been  out  of  the  case.  The 
court,  after  the  admissions  of  title,  had  noth- 
ing to  submit  to  the  Jury  but  the  Issue  of 
boundary;  and  he  therefore  correctly  inform- 
ed the  jury  as  to  ownership,  and  submitted 
only  questions  of  boundary.  The  judgment 
In  the  former  suit  adjudged  the'  title  to  the 
Washington  survey  to  be  In  Freeman,  and 
there  Is  nothing  found  In  the  record  of  that 
salt  by  which  the  Judgment  can  be  reformed. 

The  only  question  remaining  to  be  determin- 
ed la  that  raised  by  the  ruling  on  the  trial 
of  suit  8,137,  excluding  certain  parol  testi- 
mony of  parties,  which  undertook  to  show 
wltat  was  the  intention  of  the  parties  In  an 
agreement  on  the  trial  of  suit  1,311  that  It 
was  not  the  purpose  of  the  parties  to  contest 
their  respective  asserted  titles.  This  court, 
on  that  Issue,  decided  that  such  testimony 
tthat  of  Judge  Goodrich)  was  admissible,  and 
affirmed  the  Judgment  rendered;  but,  on  er- 
ror  to  the  supreme  court,  our  decision  was  re- 
versed,—the  court  holding  that  such  testi- 
mony could  not  be  heard  to  dispute  the  Judg- 
ment record.  The  Judgment  of  the  supreme 
court  Is  now  the  law  of  the  case,  and  we  are 
bound  by  It  Th^  was  therefore  no  error 
In  excluding  the  testimony.  There  was  no  er- 
ror in  the  judgment  of  the  lower  court  In  con- 
solidated suits  3,137  and  3,169,  and  they  are 
affirmed.  Affirmed. 


PINLET  et  al.  v.  JACKSON  et  al. 

(Court  of  Oivil  Appeals  of  Texas.    Dec.  1, 
1897.) 

Apkal—Dibhimai/— Rbixstatbmbkt. 
An  appeal  diamiaeed  for  failure  to  make  a 
defendant  below  a  party  to  the  appeal  bond  will 
be  reinstated  on  a  showing  that  the  action  was 
dismissed  in  the  court  below  as  to  such  defend- 
ant before  judgment  was  rendered,  and  no  ap- 
peal was  taken  from  the  order  of  diamiBsal.  and 
QO  objection  thereto  was  made  by  any  of  the 
pertiee. 

Appeal  from  district  court,  IJano  county; 
W.  M.  AJllBon,  Judge. 


On  rehearli^.  Granted. 

For  farmer  opinion,  see  40  S.  W.  427,  1032. 

John  O.  Oatman,  for  appellant!.  Wm.  J. 
Berne,  Jr.,  for  appdlew. 

FISHER,  0.  J.  Appellants  brought  this  suit 
by  Injunction  against  I.  M.  Jackson,  Mrs.  S. 
A.  Bower,  and  her  husband,  F.  0.  Bower, 
and  N.  S.  Porter,  sheriff  of  Llano  county,  to 
enjobi  the  enforcement  of  an  oecntlon  then 
in  the  bands  of  the  sheriff.  In  the  trial  court 
Judgment  went  against  the  appellants,  from 
which  thoy  appealed  to  this  court  In  execut- 
ing the  appeal  bond  Sheriff  Porter  vras  not 
made  a  party,  and  at  a  former  day  of  this 
term,  upon  motion  of  appellees,  w«  dismissed 
the  appeal  for  tiie  def&ct  In  the  bond  In  tbl» 
respect  Shice  the  order  to  tbat  effect  was 
made,  tiie  appellants  made  a  motion  for  re- 
bearing,  in  which  they  call  ortr  attention  to  an 
order  entered  by  the  trial  court  previous  to 
the  rendition  of  flnal  judgment  by  tbat  court, 
which  order  the  ai^tellanta  have  brought  up 
as  a  part  of  the  record  In  this  case,  to  the 
effect  that  the  case,  as  to  defendant  Porter, 
was  dismissed  prior  to  the  rendition  of  the 
flnal  judgment  entered  In  the  case.  There 
la  no  appeal  from  that  order  dismissing  the 
case  as  to  him,  nor  la  It  complained  of  by  any 
of  the  parties.  The  effect  of  that  order  was 
to  drop  PortCT  fKom  the  caae  as  a  party; 
and,  such  being  the  case,  the  appellants.  Id 
p^ectlng  their  appeal,  were  not  required  to 
make  him  a  party  to  the  bond,  unless  they 
were  complaining  of  the  judgment  dismiss- 
ing the  case  as  to  -Porter,  and  sought  to 
have  it  revised  In  this  court,  which  they  are 
not  seeking  to  do.  Porter,  being  dlsmlesed 
from  the  cose  without  objection,  ccHisequently 
ceased  to  be  a  lurty,  and  It  was  not  necessary 
tbAt  he  should  be  Joined  in  the  appeal. 
Therefore  the  judgment  heretofbre  rendered, 
dismissing  the  appeal,  will  be  set  aside,  and 
the  case  ordered  reinstated  on  the  docket. 


HODGB  v.  J0NB8. 

(Court  of  CSvil  Appealti  of  Texas.    Dec  1, 

1897.) 

BlBCTIONS— iHTimOATIOlI. 

Where,  by  reason  of  disturbaace  and  Intim- 
Idation,  bo  large  a  number  of  voters  are  prevent- 
ed from  voting  that  wbat  would  have  been  the  re- 
sult of  the  Section  If  they  had  been  allowed  to 
vote  cannot  be  aseerbdned,  the  tfeetlm  wiU  be 
Bet  aside. 

Appeal  ftom  district  court,  Robertson  coun- 
ty; W.  G.  Taltaferro,  Judge. 

Proceeding  l^^  C.  H.  Hodge  to  contest  the 
election  of  T.  B.  Jones  to  the  office  of  sheriff 
of  Robertson  county.  From  a  judgment  set- 
ting aside  the  election,  contestant  aroeals. 
Affirmed. 

W.  O.  Campbell  and  W.  I.  Purdom,  for  ap- 
pellant. Field  &  Taylor  and  J.  L.  Gtoodman, 
for  appellee. 
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KEY,  J.  At  the  last  general  election  In  this 
state  appellant  and  appellee  were  opposing, 
and  the  only,  candidates  tot  sheriff  of  Robert- 
son county.  Returns  were  regrularly  made 
from  ail  the  voting;  precincts  of  the  county  ex- 
cept Sutton  precinct  No.  11.  As  required  by 
statute,  the  conunissloner's  court  canTassed 
tlie  returns,  and  It  appeared  therefrom  that 
appellee  received  2,745  votes  and  appellant 
2,707  votes,  whereupon  the  county  Judge  la- 
sued  to  appellee  a  certificate  of  election,  and 
be  qualified  as  sheriff  of  the  county.  There- 
after appellant  instituted  this  proceeding  to 
contest  said  election.  He  admitted  that  the 
returns  before  the  commlssioner'B  court  show- 
ed that  appellee  had  received  a  majority  of  38 
votes,  but  alleged  that  at  Sutton  box,  precinct 
Xo.  11,  an  election  was  held  In  the  manner 
prescribed  by  statute,  at  which  box  he  re- 
ceived 127  votes,  and  appellee  received  32 
votes;  that,  after  the  returns  from  said  box 
were  made  out  and  signed  by  the  ottlcers 
holding  the  election,  said  returns,  together 
with  the  poll  lists,  tally  lists,  and  ballots  were 
destroyed  by  an  armed  force  of  men,  who.  In 
the  nighttime,  entered  the  house  of  the  pre- 
siding officer  of  said  election,  and  compelled 
him  to  deliver  the  same  to  them;  and  that 
said  returns,  poll  lists,  tally  lists,  and  ballots 
were  not  considered  by  the  commissioner's 
court  in  canvassing  the  election  returns.  Ap- 
pellant  also  alleged  that  there  was  a  mistake 
In  the  returns  from  the  Hammond  box,  and, 
as  shown  the  tally  sheets,  he  was  entitled 
to  10  more  votes  at  that  box  than  were  count- 
ed for  him  by  the  commissioner's  court.  Oth- 
er grounds  of  contest  were  set  up  by  appel- 
lant, but,  as  there  was  no  testimony  bearing 
upon  them.  It  is  unnecessary  that  they  be 
stated.  Appellee,  in  his  answer,  admitted 
that  appellant  was  entitled  to  the  10  votes 
cMmed  by  him  at  the  Hammond  box;  also 
admitted  that  the  returns,  ballots,  etc.,  from 
the  Sutton  box  were  seized  by  a  mob,  and  de- 
stroyed. He  also  alleged  that  for  certain 
stated  reasons  the  election  held  In  the  Sutton 
precinct  was  Irregular,  illegal,  and  void,  and 
denied  that  the  returns  prepared  by  the  man- 
agers of  said  election  showed  that  appellant 
received  127  votes  and  appellee  only  32  votes. 
He  also  charged  that  there  were  a  number  of 
illegal  votes  cast  at  said  box.  AjMiellee  also 
alleged  that,  if  appellant  should  be  allowed 
all  the  votes  he  claimed  at  the  Sutton  and 
Hammond  boxes,  he  would  not  be  entitled  to 
the  office,  because  at  Hearne  voting  box,  In 
precinct  No.  2,  the  fairness  and  freedom  of 
the  election  were  interfered  with  by  acts  of 
violence  and  intimidation;  "that  on  the  day 
of  the  election,  and  after  the  polls  were 
opened,  and  before  they  were  closed  at  said 
box,  in  the  forenoon  of  the  election  day,  when 
a  very  large  number  of  the  legal  qualified  vot- 
ffs  of  said  precinct  were  in  the  town  of 
Hearne,  and  near  the  polls,  and  for  the  pur- 
pose Of  casting  their  ballots  as  rapidly  as 
they  coold  approach  the  polls,  a  numb»  of 
armed  men,  with  a  view  of  preventing  said 


electors  casting  their  ballots,  suddenly,  and 
without  any  provocation,  with  guns  and  pis- 
tols and  other  deadly  weapons,  assaulted 
such  vot«-s  at  the  polls  and  in  the  streets  of 
Hearne,  when  great  fear  came  upon  tbe  elect- 
ors, and,  through  fear  of  their  lives,  and  to 
escape  threatened  and  real  danger,  more  thaa 
700  legally  qualified  Sectors  fled  In  great  ter- 
ror and  confusion  from  the  polls  through  the 
town  of  Hearne,  and  to  their  several  homes 
for  safety,  and  did  not  return  to  the  polls, 
and  did  not  cast  their  ballots  at  said  election." 
He  also  alleged  that  a  lai^  majority  of  the 
voters  thus  Intimidated  and  prevented  from 
voting  Intended  and  would  have  voted  for 
him.  In  his  sui^iemental  petition,  appellant 
made  the  following  admission  concerning  tbe 
allied  violence  and  intimidation  at  the 
Hearne  box:  "And,  further  replying  to  the 
said  amended  answer,  contestant  says  that  it 
Is  true  that  a  mob  of  armed  men  was  guilty  of 
the  acts  of  violence  and  intimidation  against 
the  voters,  and  did  commit  tbe  outrages 
against  the  public  peace,  good  order,  and  good 
government  comi^ned  of  by  contestee  at  the 
polling  place  at  Hearne  voting  box  No.  2,  on 
the  day  and  at  the  time  and  In  the  manner  al- 
leged by  contestee."  The  case  was  tried  by 
the  court  without  a  Jury,  and  Judgment  ren- 
dered declaring  the  election  for  sheriff  noil 
and  void,  and  directing  the  county  judge  to 
order  another  election  in  the  manner  required 
by  law  to  All  said  office,  l^e  contestant  has 
appealed,  and  claims  that  the  court  erred  in 
declaring  tbe  election  null  and  void,  and  In 
not  rendering  judgment  establishing  the  fact 
that  be  was  l^rally  elected  sheriff  of  Robert- 
son county. 

There  was  testimony  tending  to  show  that 
the  election  was  held  at  the  Sutton  box,  that 
the  returns  were  prepared  and  signed  by  the 
election  officen  In  the  manner  required  by 
law,  and  that  appellant  received  127  and  ap- 
pellee between  SO  and  40  votes  at  said  box. 
Therefore,  if  tbe  intimidation  which  occurred 
at  Hearne  could  be  ignored.  It  may  be,  as  con- 
tended by  appellant,  that  be  is  entitled  to 
judgment  ousting  appellee,  and  awarding  the 
office  to  him.  Article  1804f  ot  the  Revised 
Statutes  of  1806  reads  as  foUowa:  "Shoold  It 
appear  on  the  trial  of  any  contest  provided  for 
in  article  180L  that  it  is  impossible  to  ascer- 
tain the  true  result  of  the  election  as  to  the 
office  alxiut  which  the  contest  la  made,  either 
from  the  returns  of  the  Section  or  from  any 
evidence  within  reach,  or  from  the  returns 
considered  in  connection  with  other  evidence, 
or  should  it  appear  from  the  evidence  that 
such  a  number  of  legal  voters  were  by  the 
officers  or  managers  of  tbe  election  denied  the 
privilege  of  voting,  as  had  they  been  allowed 
to  vote  would  have  materially  changed  the 
result,  the  court  should  adjudge  such  election 
void  and  direct  the  proper  officers  to  order  an- 
other election  to  fill  said  office  which  election 
shall  be  ordered  and  held  and  returns  thereoC 
made  In  all  respects  as  required  by  the  gen- 
eral election  laws  of  the  state."  It  Is  con- 
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tended  on  behalf  of  appellant  that  the  first 
part  ot  this  statnte  does  not  apply,  because, 
from  the  testimony  In  the  case.  It  Is  easy  to 
ascertain  the  reaolt  of  the  election;  and  It  Is 
also  contended  that  the  second  part  of  the 
statnte  has  no  ai^Ilcatlon,  because  the  voters 
at  the  Heame  box  were  not  denied  the  priv- 
ily of  voting  by  the  officers  or  managers  of 
the  election.  The  testimony  falls  to  show 
that  any  of  the  officers  or  managers  of  the 
election  were  connected  with,  or  In  any  wise 
responsible  for,  the  riotous  conduct  at  Heame, 
and  it  may  be  that  the  case  does  not  fall  with- 
in the  strict  meaning  of  the  statute;  but, 
without  regard  to  the  statute,  we  are  of  the 
opinion  that  the  action  of  the  court  in  declar- 
ing the  Section  null  and  void  Is  sustained  by 
the  common  law  on  the  subject  That  law  Is 
announced  by  a  text  winter  In  the  following 
language:  "If  It  clearly  appear  that  the  fair- 
ness, purity,  or  freedom  of  an  election  has 
been  materially  Interfered  with  by  acts  of  vio- 
I«ice,  Intmsldatlon,  or  armed  Interference, 
snch  election  snould  be  set  aside.  Slight  dis- 
turbances frequently  occur,  and  are  often  suf- 
ficient to  alarm  a  few  of  the  more  timid, 
without  materially  affecting  the  result  or  the 
freedom  of  the  election.  The  true  rule  is 
this:  The  violence  or  Intimidation  should  be 
shown  to  have  been  sufficient  either  to  change 
the  reenlt,  or  that,  by  reason  of  It,  the  true  re- 
sult cannot  be  ascertained  with  certainty 
from  the  returns.  To  vacate  an  election  om 
this  ground,  If  the  Section  were  not  in  fact 
arrested.  It  most  cleaily  appear  that  there 
was  sach  a  display  of  force  as  ought  to  have 
Intimidated  men  of  ordinary  firmness."  Mc- 
Crary,  BSect.  |  515.  In  section  517  the  same 
author  says:  "If  It  be  made  to  appear  that 
there  was  an  armed  force  at  the  polls,  and 
that  a  number  of  voters,  sotUtdently  numerous 
to  affect  the  result,  or  render  It  doubtful,  con- 
sidered the  presence  of  such  force  so  men- 
acing to  them  as  to  render  it  unsafe  for  them 
to  vote,  and  that  they  had  reasonable  cause 
so  to  ^ink,  and  if  for  this  reason  they  de- 
clined to  go  to  the  polls,  the  election  tfn^t  to 
be  set  aside."  See,  also,  6  Am.  &  Biv.  Bnc. 
Law,  pp.  858-462.  and  cases  cited. 

It  was  admitted  by  appellant  in  his  plead- 
ings, and  proved  by  the  testimony  of  wit- 
nesses, that  on  the  morning  of  the  election  a 
considerable  number  of  gun  or  pistol  shots 
were  fired  In  the  vicinity  of  the  polls  where 
the  election  was  being  held  In  the  town  of 
Heame,  by  persons  whose  Identity  is  not  dis- 
posed by  the  testimony  In  this  record;  that 
such  conduct  caused  quite  a  sensation,  and 
prevented  more  than  700  electors  from  voting. 
It  is  asserted  In  appellant's  brief  that  this  dis- 
turbance was  not  calculated  to  prevent  men 
of  ordinary  firmness  from  voting,  and  did 
not,  In  fact,  prevent  any  legal  elector  who 
dedred  to  do  so  from  casting  his  ballot  Tbe 
testimony  shows  that  the  persons  who  were 
intimidated  and  prevented  from  voting  were 
colored  people,  and  there  is  testimony  in  the 
record,  aside  from  appellantfs  admissions, 


amply  sufficient  to  warrant  a  finding  that  the 
disturbance  was  calculated  to  produce  In  th& 
minds  of  such  voters  of  ordinary  firmness 
apprehension  of  danger  to  themselves  should 
they  attempt  to  vote.  Appellee  put  about 
20  of  the  Intimidated  voters  upon  the  stand, 
and  they  all  testified  that  they  refrained  from 
voting  on  account  of  the  disturbance  referred 
to,  and  that.  If  they  had  voted,  they  would 
have  voted  for  appellee.  J.  F.  Lane,  a  wit- 
ness for  appellee,  testified  as  follows:  "X  am 
a  practicing  attorney,  and  live  In  Heame. 
On  the  day  of  the  last  general  election,  I  was 
standing  near  the  polls  about  nine  or  ten 
o'clock  In  the  morning  All  at  once  the  shoot- 
ing and  hallooing  began,  and  every  one  ran. 
I  ran,  too.  The  crowd  was  pretty  badly 
frightened.  It  [the  shooting]  started  up,  and 
continued  for  a  few  seconds,  15  or  20  shots 
being  fired,  and  the  streets  were  nearly  clear- 
ed. After  a  while  they  began  to  gather 
around  the  polls,  when  there  was  more  shoot- 
ing, and  the  streets  were  cleared  again.  The 
people  ran  over  each  other,  and  every  one 
seemed  to  be  thoroughly  frightened.  A  good 
many  of  the  people  left  the  town,  and  some 
went  to  the  suburbs,  and  stayed  there.  They 
never  came  up  on  the  streets  at  all.  Tliere 
were  some  negro«i  who  left  their  horses,  and 
ran  off  without  them.  I  saw  others  jump 
on  their  horses,  and  leave  town.  There  were 
a  good  many  people  prevented  from  voting 
through  fear.  I  think  there  was  such  an 
appearance  of  danger  that  It  kept  them  from 
voting."  The  testimony  of  A.  G.  Taylor  and 
John  B.  Bishop  shows  that  many  colored  vot- 
ers were  frightened,  left  town,  and  did  not 
vote.  Taylor  stated  that  a  good  many  negroes 
were  afraid  to  go  up  to  the  polls  to  vote;  that 
there  were  600  or  700  who  wanted  to  vote 
that  did  not.  Bishop  testified  that  about  600 
left  town,  and  did  not  vote.  He  said  he  was 
about  250  yards  from  the  polls  when  the 
shooting  began.  He  said:  "There  was  shoot- 
ing all  around  In  that  part  of  town,  and 
evet7  one,  both  white  and  colored,  ran;  that 
it  frlghtoned  the  people,  and  a  great  many 
left  town,  and  never  came  back  at  all;  that 
the  Presbyterian  preacher  left  town,  and  nev- 
er came  back;  that  the  negroes  were  nearly 
all  scared  to  death.  Excitement  was  pretty 
Intense.  The  people  thought  there  would  be 
bloodshed.  The  excitement  was  of  such  a 
nature  as  to  frighten  an  ordinary  man." 

Appellant  stated  In  his  supplemental  peti- 
tion that  more  than  700  qualified  voters  at 
the  Beame  precinct  did  not  vote  on  account 
of  said  acts  of  violence  and  Intimidation.  It 
is  tme  that  some  of  the  witnesses  did  not 
regard  the  disturbance  as  of  serious  conse* 
qneuce,  and  the  testimony  shows  that  some 
persons  present  were  laughing  just  after  the 
shooting  occurred,  and  appeared  to  regard  It 
in  the  light  of  a  joke;  but  the  testimony 
above  referred  to,  and  the  admissions  In  ap- 
pellant's pleadings,  justify  the  conclusion  that 
It  was  Intended  to  and  did  Intimidate  the  vot- 
ers. Aj^ellant  alleged  that  1^  voters  so  Is 
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tlmldated  and  preveDted  from  voting  would 
liBTe  cast  their  boUots  for  him.  On  this  ques- 
tion, howeTer,  there  was  a  dlrerslty  of  opin- 
ion among  the  wltneaaes.  Witnesses  for  ap- 
pellant were  of  the  opinion  that  a  majority 
of  the  colored  Toters  in  the  Heame  precinct 
were  snpportlng  and  Intending  to  vote  for 
appellant.  He  failed,  however,  to  produce  a 
single  voter  to  swear  that  he  was  prevented 
by  the  disturbance  from  voting  for  him. 
Quite  a  number  of  witnesses,  the  most  of 
them  colored  men,  who  stated  ttiat  they  were 
prevented  by  the  disturbance  referred  to  from 
voting  for  appellee,  gave  It  as  their  opinion 
tiiat  a  majority  of  the  colored  voters  In  the 
Heame  precinct  were  supporting  and  Intend- 
ed to  vote  for  appellee.  It  la  true  that  appel- 
lee was  running  on  the  Democratic  ticket, 
and  appellant  was  the  candidate  on  a  fusion 
Republican  and  Populist  ticlEet,  and  some  of 
the  witnesses  stated  that  nearly  all  of  the 
colored  people  In  the  Heame  precinct  were 
Republicans,  atlU  some  of  the  witnesses  who 
stated  that  they  themselves  were  colored  Re- 
publicans affirmed  positively  that  it  was  their 
Intention,  had  ttiey  not  been  prevented  by  the 
violence  referred  to,  to  vote  for  appellee,  and 
that  such  were  the  iDtentlons  of  a  great  many 
others  who  were  similarly  situated.  Appel- 
lant's witness  T.  C.  Reagan  gave  it  as  his 
opinion  that  appellee  bad  more  influence  with 
the  colored  voters  than  any  other  man  In  tbe 
county. 

If  the  Button  returns  had  reached  the  com- 
mlsaloner's  conrt,  and  the  mistake  of  10  votes 
from  the  Hammond  box  had  been  corrected, 
appellant's  majority  would  have  been  only 

67  votes.  There  is  testimony  in  the  record, 
much  of  it  given  by  colored  witnesses,  tend- 
ing to  show  that  a  majority  of  the  voters  who 
were  Intimidated  and  prevented  from  voting 
would  have  voted  for  appellee;  and,  as  the 
court  filed  no  conclusions  of  fact  and  law,  we 
presume  that  It  was  tmable  to  determine 
which  candidate  would  have  received  a  ma- 
jority of  tbe  entire  vote  of  the  county  liad 
there  been  no  dteturbance  and  Intimidation  at 
the  Heame  box.  There  Is  ample  testimony  In 
the  record  to  support  thla  conclusion,  and  we 
would  not  be  Justified  in  OTerrnUnc  the  trial 
court  on  that  question. 

If  the  Intimidated  voters  had  cast  their  bal- 
lots, and  appellee  had  received  a  majority  of 

68  of  their  votes,  he  would  have  been  elected 
by  a  majority  of  1  vote,  reckoning  the  Sutton 
and  Hammond  boxes  In  accordance  with  ap- 
pellant's contention.  Therefore,  what  would 
have  been  the  result  had  there  been  a  fair 
election  at  Hearne,  Is  a  maiter  of  doubt,  and 
In  such  case  the  courts  have  the  power,  and 
it  is  their  duty,  to  declare  the  election  void. 
It  is  true  that  appellant  testified  that  a  ma- 
jority of  the  witnesses  who  swore  that  they 
were  prevented  by  the  intimidation  from  vot- 
ing for  appellee  had,  previous  to  the  election, 
promised  to  vote  for  him.  This,  however, 
only  IntensiBed  the  uncertainty  as  to  what 
would  have  been  the  result  bad  there  been 


a  foir  election.  When  a  voter  promises  to 
vote  for  one  candidate.  Is  ^vented  from 
voting,  and  then  swears  that  be  Intended  to 
vote  for  the  other  candidate,  the  most  that 
can  he  aald  is  that  his  vote  Is  uncertain;  and 
nothing  but  an  actual  test,  wherein  he  wUl 
be  compelled  to  vote  for  one  man,  wilt  decide 
the  matter. 

Appellant  charged  appellee  with  complicity 
In  the  misconduct  complained  of  at  the 
Heame  and  Sutton  boxes,  but  the  testimony 
does  not  sustain  the  charge.  Therefore  we 
decide  the  case  upon  the  theory  that  he  is 
not  responsible  for  the  violence  and  miscon- 
duct at  either  plac&  And,  before  closing  this 
opinion,  we  desire  to  express  In  unmistakable 
terms  our  disapproval  of  the  unlawful  con- 
duct referred  to.  Such  interference  with  the 
right  of  tbe  people  to  elect  theh-  officers  as- 
sails the  foundation  of  free  government,  and 
cannot  be  sanctioned  by  the  courts.  We  limit 
our  decision  to  the  questions  presented  In  the 
briefs,  and  hold  that  the  trial  court  commit- 
ted no  error  In  declaring  the  election  void,  and 
in  ref nsing  to  render  Judgment  for  appellant 
for  the  ofllce.  Judgment  affirmed. 

OOLI/ARD,  J.,  did  not  participate  In  the 
decision  of  this  case. 


DAVIS  V.  MISSOURI,  K.  &  T.  RT.  CO.  OF 

TEXAS. 

(Cotut  of  Qvii  Appeals  of  Texas.    Nov.  18, 

1897.) 

APPBAL—  PR*  CTICE— TKIAl^lHBTRUCTIfMIS, 

1.  An  appellant  who  has  assigned  the  giving 
of  a  certam  instmction  as  error,  and  stated  wliy 
it  is  BO,  is  not  restricted  In  argument  to  the  rea- 
son assigned,  since  that  Is  not  an  essentia!  part 
of  tile  assignment. 

2.  Where  plaintiff,  In  as  action  baaed  on  n^ 
ligence,  has  slleged  seTeral  independent  sets  of 
negligcDce,  it  is  error  to  charge  that  "the  bur- 
den is  upon  the  t^sintiff  to  prove  each  at  the  ma- 
terial allMations  in  bis  petition,"  since  proof  of 
any  one  of  the  acts  allied  would  be  sufficient 

8.  Where  documents  which  are  independent 
evidence  are  attached  to  a  deposition,  th^  may 
be  detadied  and  taken  by  the  jury. 

Appeal  from  district  court,  Harrla  eountr; 
Samud  H.  Brashear,  Judge. 

Action  by  Butler  Davis  against  the  MlssoorU 
Kansas  ft  Texas  Railway  Company  of  Texas. 
Defendant  obtained  Judgments  Kalntiff  ap- 
peals. Reversed. 

J.  D.  Wolverton,  O.  T.  Holt,  and  Joe  H. 
Elagle,  for  appellant  Baker,  Botta,  Baker 
ft  Lovett,  for  ai^teUee. 

WILLIAMS.  J.  Appellant  brought  this  ac- 
tion to  recover,  of  appellee,  damages  for 
personal  injuries  sustained  by  him  while 
traveling  as  a  passenger  on  one  of  appellee's 
passenger  trains,  In  a  wreck  of  the  train,  al- 
leged to  have  resulted  from  appellee's  negli- 
gence. Besides  the  general  allegation  of 
negligence,  the  petition  contained  special 
arennentB,  by  which  tbe  acts  of  Be^lgoice 
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were  specified.  They  wore,  in  anbstance: 
First,  tiiat  the  defendant's  agents  and  em- 
ployes neg^lgentiy  o]>erated  the  train;  second, 
that  defendant's  roadbed  was  In  a  dangerous 
and  unsafe  condition.  In  that  it  was  not  prop- 
erly ballasted,  and  was  unsafe  and  Insecure, 
and  the  cross-ties  rotten;  third,  that  the  train 
was  negligently  operated  at  a  high  rate  of 
speed;  fourth,  that  a  bridge  or  culvert  upon 
which  the  train  ran  was  Improperly  con- 
stmeted  and  nnaafe.  In  that  It  would  not 
let  the  water  pass  tinder  It  In  wdlnary  rain- 
falls. 

The  evidence  upon  which  appellant  relied 
to  show  negligence  was  directed  principally 
to  the  manner  in  which  the  culvert  was  con- 
structed, and  It  was  sufficient  to  require  the 
submission  of  the  Issue  to  the  Jury.  There 
was  no  evidence — at  least  very  little— to  sus- 
tain some  of  the  other  charges  of  negligence. 
The  court,  at  the  request  of  the  appellee, 
gave  the  following  instruction  to  the  jury: 
"Ton  are  charged  that  the  burden  Is  upon  the 
plaintiff  to  prove  each  of  the  material  allega- 
tions In  his  petition,  entitling  htm  to  recover, 
Including  allegations  of  injuries  to  him;  and 
the  defendant  is  not  requhred  to  disprove 
any  of  the  allegations  In  the  plaintiff's  peti- 
tion simply  because  they  are  alleged  by  the 
plaintiff.  You  are  the  st^e  Judges  of  the* 
weight  of  the  evidence  and  the  credibility  of 
witnesses,  both  as  to  nature  and  extent  of 
plalntUTs  InJoriea  and  otherwise."  And  this 
InstractiBn  Is  assigned  as  error,  the  assign- 
ment of  error  giving  the  following  reason: 
"Because  said  charge  was  misleading,  and 
calculated  to  lead  the  Jury  to  believe  that 
there  was  nothing  for  the  defendants  to 
prove,  although  It  set  up  special  defenses. 
This  should  have  been  explained  and  stated 
In  the  charge."  In  answer  to  this  assign- 
ment It  is  insisted  by  appellee  that  Inasmuch 
as  appellant,  in  his  asslgnxoent,  has  under- 
taken to  state  the  reasons  why  the  asslgn- 
mrait  Is  erroneous,  he  must  be  restricted  to  the 
proposition  there  made,  and  will  not  be  al- 
lowed to  urge  any  other  reason  In  this  court. 
We  do  not  understand  this  to  be  the  law. 
All  that  appellant  was  required  to  do  by  hla 
assignment  was  to  specify  the  particular  in- 
stmctlon  complained  of.  The  reason  why 
it  is  daimed  to  have  been  erroneous  forms  no 
part  of  the  assignment,  but  belongs  more 
properly  to  the  brief.  Agency  Co.  v.  McClel- 
land, 86  Tex.  192,  23  S.  W.  576,  1100. 

The  objection  now  urged  la  appellant's 
brief  to  the  Instruction  Is  that  It  puts  too 
great  a  burden  upon  the  plaintiff,  and  wa 
think  this  objection  was  well  taken.  While 
the  plaintiff  might  have  shown  a  sufficient 
cause  of  action  by  a  general  allegation  that 
the  wreck  was  caused  by  the  negligence  of 
defendant,  he  did  not  choose  to  do  so,  but 
elected  to  specify  the  particular  acts  and 
omissions  in  which  the  negligence  consisted; 
and  to  entitle  him  to  recover,  therefore.  It 
was  necessary  that  the  proof  sustain  one  or 
more  of  the  all^atlons,  but  It  was  not  nec- 


essary that  all  of  them  should  have  been 
proven.  Proof  of  any  one  would  have  en- 
titled plaintiff  to  recover;  but  it  is  neverthe- 
lees  true  that  each  one  of  them  was  sufficient. 
If  proven,  to  entitle  plaintiff  to  recover,  and 
the  Instruction  in  question,  when  It  told  the 
Jury  that  plaintiff  must  prove  each  of  the 
material  allegations  entitling  blm  to  recover, 
put  upon  him  the  burden  of  proving  them  aU. 
The  general  charge  of  the  court  was  so 
shaped  as  to  make  this  Instruction  espedaUy 
mischlevoos.  It  contained  nothing  to  In- 
form the  Jury  as  to  what  were  the  particular 
facts  neeessaiy  to  be  proved  by  the  plalntlCL 
It  consisted  wholly  of  very  genend  proposi- 
tions of  law,  and  rested  the  right  to  recover 
opon  proof  of  negligence.  By  giving  the  re- 
quested charge,  the  court  virtually  instructed 
that  the  plaintiff  could  only  show  negligence, 
as  required  by  the  general  charge,  by  proof 
of  each  of  the  allegations  In  the  petition,  the 
proof  of  which  would  entitle  plaintiff  to  re- 
cover. The  case  Is  very  different  from  that 
of  Cattle  Co.  v.  State,  80  Tex.  687.  16  S.  W. 
640.  In  that  case  the  court  charged:  'The 
burden  is  upon  the  plaintiff  to  prove  by  a 
preponderance  every  material  allegation  in 
the  petition  and  its  right  to  recover.  •  You  are 
the  exclusive  Judges  of  the  facts  proved,  the 
weight. to  be  given  to  the  testimony,  and  of 
the  credibility  of  the  witnesses."  But  In  that 
case  the  petition  contained  no  material  al- 
legation which  the  plaintiff  was  not  bound  to 
prove  In  order  to  recover.  The  general  charge 
of  the  court  stated  to  the  Jury  that  issue  on 
which  Its  decision  depended,  and  defined  the 
facts  necessary  to  be  proven.  The  charge, 
therefore,  could  not  have  been  misleading. 
For  tlUs  reason  it  was  held  that  it  was  not 
error  to  give  it.  In  the  present  case,  as  we 
have  pointed  out,  the  petition  alleged  various 
grounds  for  recovery,  but  It  was  not  in- 
cumbent on  the  plaintiff  to  establish  all  oC 
them.  Since  the  case  is  not  one  which  the 
court  below  could  properly  have  controlled 
absolutely  by  Its  charge,  this  error  neces- 
altates  a  reversal. 

The  court  did  not  err,  as  claimed  by  ap- 
pellant under  Its  fifth  and  sixth  assignments. 
In  submitting  to  the  Jury  the  question 
whether  or  not  the  defendant  had  been  guilty 
of  negligence.  The  court  did  not  assume  In 
its  charge,  under  the  facts  of  this  case,  that 
negligence  was  so  clearly  established  as  to 
authorize  the  taking  of  the  question  from 
the  Jury.  We  think,  however,  the  court 
should  not  have  submitted  the  question 
whether  or  not  appellant  was  a  passenger. 
That  was  a  conceded  fact.  This  may  not 
be  such  an  error  as  would  of  Itself  require 
a  reversal  of  the  Judgment,  but  the  submission 
of  such  a  question  had  a  tendency  to  with- 
draw the  attention  of  the  Jury  from  the  con- 
tested Issues. 

The  defendant,  among  its  other  defenses, 
set  ap  a  release  executed  by  the  plaintiff, 
by  which,  for  a  valuable  consideration,  plalu- 
ttH  had  relinquished  all  claim  for  damage 
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for  Injurlefi  either  to  his  person  or  prop- 
erty r«celTed  In  this  wreck.  The  plaintiff,  In 
order  to  avoid  this  release,  alleged  that  It  waa 
obtained  by  fraud,  and,  further,  made  some 
allegations  tending  to  show  tbat  at  the  time 
of  Its  execution  be  was  mentally  Incapable 
of  contracting.  Upon  the  questions  thus 
presented,  there  was  some  conflict  of  evi- 
dence. The  court.  In  Its  charge.  Instructed 
In  very  general  terms  that  the  release  would 
constitute  a  bar,  unless  It  was  obtained  by 
fraud,  or  was  executed  when  the  plaintiff 
was  mentally  Incapable  of  contracting.  The 
plaintiff  asked  for  the  following  special 
charge:  "If  you  believe  from  the  evidence 
that  Butler  Davis  made  an  agreement  and 
settlement  with  the  defendant,  the  Missouri, 
Kansas  and  Texas  Railway  Company  of 
Texas,  through  Its  agents,  by  which  It  paid 
him  forty  dollars,  and  he  executed  a  release, 
and  that  the  same  was  to  be  for  his  baggage 
only,  then  the  said  release  Is  no  bar  to  this 
action,  and  does  not  affect  his  right  to  re- 
cover In  this  stilt"  This  charge  was  prop- 
erly refused,  because,  without  condition  or 
qualification.  It  sought  to  contradict  the  plain 
terms  of  the  written  contract.  This  could 
only  be  done  upon  the  condition 'that  tbf*. 
plaintiff  established  one  of  the  grounds  upon 
which  he  sought  to  avoid  It.  We  think  it 
true,  however,  tbat  the  court,  In  some  form, 
ought  to  have  given  more  specific  Instructions 
as  to  what  would  constitute  a  fraud  or  In- 
capacity which  would  avoid  the  release.  We 
do  not  bold,  however,  tbat  the  failure  to  do 
so  of  Itself  would  be  ground  for  a  rerereal  oC 
the  judgment 

The  agent  before  the  trial,  had  taken  the 
ex  parte  testimony  of  plaintiff  upon  Interrog- 
atories to  which  were  attecbed  the  release 
and  a  check  which  the  agent  had  given  as  a 
consideration  of  the  settlement,  and  their 
execution  was  proved  by  the  depositions  of 
the  plaintiff.  After  the  Jury  had  retired, 
they  came  into  court,  and  asked  that  they 
be  allowed  to  take  the  release  and  check 
with  them  In  their  retirement  The  court 
thereupon  detached  those  papers  from  the 
Interrogatories,  and  gave  them  to  the  jury. 
This  action  was  excepted  to  by  plaintiff's 
counsel,  and  Is  made  a  basis  of  the  ninth  as- 
signment of  error.  The  objection  urged  to 
the  action  was  that  the  papers  In  question 
constituted  part  of  the  deposition  which 
the  jury  were  prohibited  by  article  1303,  Rev. 
St  1895,  from  taking  with  them.  We  do 
not  think  the  objection  was  sound.  The  re- 
lease and  check  were  independent  evidence, 
which  the  defendant  had  a  right  to  use. 
They  were  offered  In  evidence  along  with  the 
deposition.  The  fact  that  they  were  attach- 
ed to  the  Interrogatories  did  not  destroy  their 
character  as  evidence.  The  decisions  re- 
lied on  by  appellant— Snow  v.  Starr  (Tex. 
Sup.)  12  S.  W.  675,  and  Chamberlain  v.  Py- 
bas,  81  Tex.  518.  17  S.  W.  50— do  not  suStaln 
the  contention  here  made.  In  those  cases  the 
<«pen  were  attached  to  the  depoidtlona,  and 


were  made  part  of  the  answen  of  the  wit- 
nesses, and  were  not  evidence  except  ab 
part  of  the  deposition.  For  the  error  of  the 
court  in  giving  the  special  charge,  the  Judg- 
ment Is  reversed,  and  tbe  cause  remanded. 
Reversed  and  remanded. 


FALL  V.  NATION. 

(Court  of  CiivU  Appeals  of  Texas.    Nov.  11, 

1897.) 

TrBSPASS  to  TRT  TlTLK — TlTU  TO  MAINTAIN. 

Under  Rer.  St  1895.  art  5259,  declariag 
that  "aU  certificates  for  headrlght  land  script 
bounty  warrant  or  other  evidence  of  ri^t  to 
land  recognised  by  tiie  laws  of  this  state  whldi 
have  been  located  and  surreyed,  shall  be  deem- 
ed and  held  as  sufficient  title  to  authorize  the 
maintenance  of  the  action  of  trespass  to  try  ti- 
tle," the  action  cannot  be  maintained  on  a  right 
lower  than  tlut  acquired  by  survey  otf  as  well 
as  location  on,  the  land. 

Appeal  trom  district  court.  NacQgdochea 
county;  Tom  0.  Davis,  Judge. 

Action  by  J.  a  NatloD  against  H.  V.  FaU 
and  others.  Defendant  FaU  appeals  flcom  a 
Judgment  for  plaintiff  against  blm.  Bevers- 
ed. 

Ingrabam  &  Ratcllff  and  B.  W.  Smith,  for 
appellant.    Branch  A  OarrlsoD  and  B.  B. 

Lewis,  for  appellee. 

QARRETT,  C.  3.  The  appellee.  J.  O.  Na- 
tion, brought  this  suit  In  the  district  court 
of  Nacogdoches  county  against  H.  V.  Fall, 
the  appellant  and  also  against  J.  J.  Shirley, 
justice  of  tbe  peace,  and  the  sureties  on  his 
official  bond,  and  against  R.  J.  Lindsey,  con- 
stable, and  the  sureties  on  his  official  bond, 
for  the  recovery  of  damages  for  that  he  was 
wrongfully  dispossessed  of  a  tract  of  land 
by  virtue  of  a  writ  of  restitution  that  had 
been  illegally  issued  }yy  said  Justice  In  a  suit 
of  forcible  entry  and  detainer,  and  executed 
by  said  constable  at  the  Instance  of  tbe  ap- 
pellant and  for  the  recovery  of  tbe  land  of 
which  appellee  bad  been  dispossessed.  Up- 
on trial  in  the  court  below  a  demurrer  was 
sustained  as  to  the  justice  of  the  peace  and 
constable  and  their  sureties,  and  they  were 
dismissed  from  the  suit  No  Bp[>eal  has  been 
taken  from  the  action  of  the  court  In  this  re- 
spect. The  case  was  tried  by  jury,  and  re- 
sulted In  a  verdict  and  judgment  against  the 
appellant  for  the  recovery  of  the  land,  but 
without  damages. 

The  first  assignment  of  error  Is  upon  tbe 
action  of  the  court  In  overruling  tbe  appel- 
lant's demurrer  to  tbe  petition,  it  being  con- 
tended tbat  the  plaintiff  did  not  have  such  a 
title  to  the  land  as  was  sufficient  to  sustain 
tbe  action  of  trespass  to  try  title.  Sufficient 
title  to  maintain  tbe  action  is  defined  by  the 
Revised  Statutes  of  1895,  as  follows: 

"Art.  5259.  All  certificates  for  headrlght 
land  script,  bounty  warrant  or  other  evidence 
of  right  to  land  recognized  by  the  laws  of 
this  state  which  have  beoi  located  and  sar- 
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Teyed,  shall  be  deemed  and  hdd  as  safflcient 
title  to  aathorize  the  maintenance  of  the  ac- 
tion of  trespass  to  try  title." 

The  petition  based  appellee's  right  to  re- 
cover upon  the  following  facts:  It  averred 
that  plaintiff  was  in  possession  of  the  land 
on  Febroarr  4^  1864,  when  be  was  dispos- 
MBsed  thereof  by  a  writ  of  restitution  Ille- 
gally issued  by  the  justice  of  the  peace  at  the 
Instance  of  the  defendant  The  tract  of  land 
was  fully  described  In  the  petition,  and  was 
alleged  to  be  160  acres,  with  about  15  acres 
Inclosed  and  improved.  It  was  alleged  that 
the  land  belonged  to  the  state,  and  was 
cant;  that  on  November  14,  1881,  one  Wil- 
liam Woodson  made  bis  application  to  file 
on  the  same  under  the  homestead  donation 
act,  and  it  was  surveyed  for  him  by  the  coun- 
ty surveyor  on  this  file  on  January  16,  1882; 
that  afterwards  said  Woodson  died,  and  his 
claim  was  never  perfected;  that  on  February 
21,  1885,  his  widow,  Mary  Woodson,  made  an 
aivUcation  to  file  on  the  land;  that  she  sold 
ber  Interest  in  the  improvements  to  M.  Mast, 
and  that  said  Mast,  as  assignee,  presented 
his  application  for  file  thereon  to  the  county 
surveyor,  October  30.  1889;  that  plaintiff 
was  the  head  of  a  family,  without  any  other 
home,  and  on  December  1, 1883,  believing  the 
land  to  be  vacant,  he  moved  upon  the  same 
with  the  consent  of  s^d  Mast,  after  having 
purchased  the  interest  of  himself  and  his 
tenant,  one  George  Woodson,  and  began  to 
Improve  it  with  the  view  of  maldng  It  his 
permanent  home,  and  of  complying  with  the 
law  prescribed  for  obtaining  the  homestead 
donation,  and  that  thereafter,  on  the  18th 
day  of  January,  18&4,  be  presented  bis  appli- 
cation to  the  county  surveyor  of  Nacogdoches 
county  to  file  thereon  and  to  have  the  same 
surveyed  as  required  by  law.  It  appears 
from  the  petition  that  the  right  of  William 
Woodson,  for  whom  the  land  had  been  sur- 
veyed, was  never  perfected;  and  it  was  not 
shown  that  any  survey  was  made  on  either 
of  the  subsequent  applications;  nor  did  the 
appellee  show  that  he  was  the  assignee  of  a 
<daim  that  had  been  preserved  by  settlement 
and  survey.  It  is  only  shown  that  appellee 
took  possession  of  the  land  with  the  consent 
of  Mast  It  Is  not  averred  that  Mast  ever 
settled  on  the  land  or  that  it  was  ever  sur- 
veyed for  him.  Hence  appellee  did  not  show 
by  his  averments  that  be  acquired  any  right 
as  assignee  of  a  prior  claim,  nor  that  it  was 
necessary  for  him  to  have  the  land  surveyed 
upon  his  own  application.  Rev.  St.  1805, 
art  4160  et  seq.  It  will  be  seen  from  the 
foregoing  averments  of  the  pedtlon  that  the 
land  had  not  been  surveyed  upon  the  appel- 
lee's application,  even  If  it  shoiild  be  con- 
sidered that  it  kad  been  located  by  the  de- 
scription contained  therein.  In  the  case  of 
Thomson  v.  Locke,  66  Tex.  383,  1  S.  W.  112. 
the  supreme  court.  In  construing  the  statute 
above  copied,  said  that  the  action  could  not 
be  maintained  on  a  right  lower  than  that 
acquired  by  location  and  surrey.   Prior  to 


the  adoption  of  the  Revised  Statutes,  the  law 
only  required  the  location  upon  the  land  as 
sufficient  to  authorize  the  action.  Pasch. 
Dig.  art  0803.  The  cases  cited  by  the  ap- 
pellee in  support  of  the  ruling  of  the  court 
below,  upon  examination,  do  not  appear  to 
be  decisive  of  the  question  here  presented. 
Traylor  v.  Hubbard,  22  8.  W.  241,  decided 
by  this  court  was  a  suit  by  a  purchaser  of 
the  land  from  the  state  against  a  party  in 
possession  who  was  claiming  it  under  the 
bomestead  donation  law  ^nd  bad  the  right 
of  possession,  and  the  question  decided  was 
as  to  the  sufficiency  of  his  possession  to  en- 
title him  to  perfect  his  claim.  He  was  not 
the  plaintiff  in  the  suit  and  did  not  have 
to  show  title  sufficient  to  maintain  the  ac- 
tion of  trespass  to  try  title,  but  only  the  right 
of  possession.  Nor  do  any  of  the  other  cases 
dted  present  such  a  case  as  this.  The  prac- 
tice in  bringing  suits  upon  this  character  of 
a  claim  to  land  has  been  to  join  the  surveyor 
with  the  party  asserting  the  adverse  right, 
and  pray  for  a  mandamus  against  him  to 
compel  him  to  make  the  survey;  but  in  this 
case  the  appellee  brought  the  suit  which, 
stripped,  as  it  was,  of  its  character  as  an 
action  of  damages  against  the  officers  and 
their  sureties,  became  a  suit  for  the  recovery 
of  the  land  in  the  nature  of  an  action  of 
trespass  to  try  title.  The  statute  plaluly 
shows  that  the  title  of  the  appellee  was  In- 
sufficient to  maintain  such  an  action.  Thom- 
son V.  Locke,  supra.  We  are  therefore  of 
the  opinion  that  the  court  Ijelow  erred  In  not 
sustaining  the  demurrer  to  the  petition,  and 
that  the  Judgment  of  the  court  below  should 
be  reversed  and  the  cause  dismissed.  The 
appellant  has  presented  several  other  as- 
signments of  error  in  his  brief.  Some  of 
them  appear  to  have  been  well  taken,  but, 
since  we  have  concluded  that  the  demurrer 
should  have  been  sustained,  it  becomes  na- 
neccsaary  to  consider  these  questions.  Re- 
versed and  dismissed. 


BOLTZ  et  at  v.  ENOELEB. 

(Court  of  OlvU  Ai^eels  of  Texas.    Nov.  10, 

1897.) 

Ceittkl  MoRTOAOsa— Fraud— Trust  Dbkds  vor 
Creditors— Parties— Iktbrvbntios. 

Where  the  mortgagors  remained  in  posses* 
■Ion  of  tiieir  store  after  giving  a  deed  of  tnut 
of  their  stock,  and  traiiBacted  bnsiDess  as  usual, 
and  the  trustee  never  took  possession,  sod  io 
explanation  of  the  mortgagors'  possession  there 
was  evidence  that  the  trustee  had  employed 
them  as  clerks,  the  question  of  fraud,  as  against 
creditors,  was  for  the  Jury. 

Go  Motion  for  Rehearing. 

1.  Where  goods  held  by  a  trustee  in  a  deed  of 
trust  for  creditors  are  attached  by  a  creditor  of 
the  grantor,  the  preferred  creditors  may  inter- 
vene, although  their  interests  may  be  fully  pro- 
tected by  the  trustee. 

2.  Where  there  was  no  delivery  of  the  prop- 
erty to  a  trustee  for  creditors,  the  preferred 
creditors  had  no  Interest  in  mej;>roperty  as 
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ualnit  u  vnptefemd  attachinc  creditor,  eren 
tnouh.  the  preferred  erediton  were  free  from 
fraad. 

Appeal  from  district  court  Bexar  county; 
Bobert  B.  Green,  Judge. 

Attachment  proceedlnga  by  Boltz,  Clymer 
A  Co.  against  Schrader  Bros.,  In  which  H.  O. 
Engelke  claimed  the  property  as  trustee  un- 
der a  deed  of  trust.  From  a  judgment  In 
taror  of  the  trustee,  plaintlfta  appeaL  Re- 
versed. 

Martin  ft  SummerUn,  for  appellants. 
Swearlngen  ft  ttxraka  and  B.  B.  Guentber, 
for  appellee. 

FLY,  J.  On  AngUBt  19,  1886,  Schrader 
Bros.,  a  Arm  In  San  Antonio,  dealing  In  wlnee 
and  llqnors,  executed  a  deed  of  trust  to  H.  O. 
Engeike,  as  trustee,  to  secure  the  payment  of 
a  number  of  debts,  In  the  order  named.  The 
goods  were  afterwards  attached  by  appel- 
lanta,  who  were  creditors  of  Schrader  Bros, 
when  the  deed  of  trust  was  executed.  The 
trustee  filed  an  affidavit  and  claim  bond,  and 
a  trial  of  the  right  of  property  resulted.  The 
trial  Judge,  after  bearing  the  evidence,  In- 
structed the  jury  to  return  a  verdict  for  the 
claimaat.  Before  the  trial  several  of  the  pre- 
ferred creditors  were  permitted,  over  the  ob* 
jectlons  of  appellants,  to  Intervene.  The  only 
points  before  this  court  are  m  to  the  pro- 
priety of  the  action  of  the  trial  court  In  per- 
mitting the  Intervention  and  In  Instructing  a 
verdict  for  the  appellee.  The  Intervention 
should  not  have  been  allowed.  The  creditors 
desiring  to  intervene  could  not  do  so  without 
filing  a  claimant's  txind.  Ryan  v.  Goldf  rank, 
58  Tex.  356.  The  title  to  the  property  was 
in  the  trustee,  and  be  was  representing  the 
creditors,  and  there  was  no  necessity  for  the 
intervention  of  the  creditors.  The  evidence 
In  tbls  case  shows  that  the  Schraders  were 
In  possession  of  the  goods  levied  on.  They 
had  never  quitted  the  store  after  the  execu- 
tion of  the  deed  of  trust,  but  remained  there- 
in selling  goods,  as  before.  The  rule  In  this 
state  Is  that  possession  on  the  part  of  the 
seller  after  the  sale  is  not  fraud  per  se,  but  Is 
prima  facie  evidence  of  fraud,  subject  to  be 
rebutted  by  other  evidence  explanatory  of  the 
possession,  showing  that  It  is  consistent  with 
a  fair  transaction.  Edwards  v.  Dickson,  66 
Tex.  613,  2  S.  W.  718,  and  (kses  therein  cited. 
The  possession  of  Schrader  Bros,  was  a  mat- 
ter, tberefore,  that  required  explanation,  and 
the  explanation  given  was  that  they  had  been 
employed  as  clerks.  Was  the  explanation 
glveu  a  true  one,  and  one  consistent  with  fair 
dealing?  This  was  a  question  of  fact  for  a 
jury  to  determine  In  the  light  of  all  the  cir- 
cumstances and  facts  surrounding  the  case. 
There  was  evidence  whicb  tended  to  show 
that  appellee  had  never  been  In  possession  of 
the  goods,  and  that  Schrader  Bros,  were  con- 
ducting the  business  as  tliey  did  before  the 
deed  of  trust  was  executed.  A  further  dls- 
cusston  of  tlie  facts  would  be  Improper,  in 


view  of  another  trtaL  The  cause  should  have 
been  submitted  to  the  jury  under  proper  in- 
structions, and  the  judgment  will  tberefor« 
be  reversed,  and  the  cause  remanded. 

On  Motion  for  Rehearing. 

(Dec.  15,  1807.) 

We  conclude  that  while  the  intervention  of 
the  creditors  was  not  necessary,  and  there 
Is  nothing  In  the  pleadings  to  indicate  that 
their  rights  would  not  be  fully  protected  by 
the  trustee,  still  ttaey  could  be  permitted  to 
Intervene  In  the  case,  and  that  part  of  our 
fbrmer  opinion  holding  otherwise  will  be 
stricken  out.  As  stated  In  our  former  opin- 
ion, there  Is  evidence  tending  to  show  that 
the  goods  were  never  delivered  to  the  trus- 
tee, but  that  the  grantors  remained  In  pos- 
session of  the  same.  If  there  was  no  deliv- 
ery of  the  goods,  no  right  to  the  goods  had 
attached  to  the  creditors,  no  matter  If  they 
were  free  from  fraud  In  the  matt^.  We  rec- 
ognize that  It  has  been  held  in  this  state  that 
the  fraud  of  both  trustee  and  grantor  will  not 
vitiate  a  deed  of  trust  if  the  creditors  In  good 
faith  accept  Except  in  so  far  as  to  allow 
the  Intervention,  the  motion  tor  rehearing  will 
be  ov^mled. 


CITY  OP  GALVESTON  v.  BEAGAN.i 

(Court  of  Ci^  Aroeals  of  Texas.    Oct.  21, 
1897.) 

UONICIPAL  CORPORATIOXS— STHIBTS— NeOLIOENCI. 

In  an  action  against  a  city  for  damages  re- 
salting  to  plaintiff  from  having  cut  hia  foot  on 
glass  in  the  streets,  a  jadgment  for  plaintiff  was 
proper,  where  the  endence  showed  that  at  the 
place  where  the  i^ass  was  lying  thece  were  pile* 
of  other  refuse,  containing  brolwn  glass,  etc. 

ApEieal  from  Galveston  county  court;  Wil- 
liam B.  Lockhart,  Judge. 

Action  by  Pat  Reagan  against  the  city  of 
Galveston.  Judgmmt  for  ptalntU^  trota 
which  defendant  appeals.  Aihrmed. 

R.  W.  Smith,  for  appellant  Jas.  B.  ft  CtaB. 
J.  Btubbs.  for  appellee. 

GARRETT,  C.  J.  We  are  of  the  opinion 
that  the  Judgment  of  the  court  below  \n  this 
case  should  be  atfirmed.  In  reaching  this 
conclusion,  we  did  not  deem  it  necessary  to 
pass  upon  the  question  as  to  the  extent  of  the 
duty  of  the  city  to  ke^  the  beach  clear  of  ob- 
structions, and  hence  its  liability  for  a  tallure 
to  do  so,  since  there  was  evidence  to  Aow 
that  the  glass  upon  which  appellee  cut  bis 
foot  was  In  the  street.  Nor  do  we  hold  that 
the  city  would  have  been  liable  if  this  piece 
of  glass  had  been  the  only  otntructlon  in  the 
street  for  the  evidence  shows  that,  at  the 
place  where  the  glass  was,  there  had  been 
piles  of  night  soil  thrown,  containing  other 
refuse  matter,  consisting  of  broken  ^as,  etc; 
The  judgment  will  be  affirmed. 


1  Rehearing  denied. 
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BLAND  T.  SMITH. 

(Court  of  Oyil  Appeals  of.Tezai.    Nov.  16k 

1897.) 

BOL'NDASIES. 

Where  a  annrej  of  land  borderB  on  a  marsh 
or  lalce.  a  atrip  of  three  acres  of  land  extending 
into  the  water  beyond  a  atraight  line  called  for 
hj  the  sorreyor,  and  shoirn  on  a  map  of  the 
land,  is  part  of  aach  aarrer:  and  this,  tJiough 
the  law  requires  the  court  to  ftdlow  the  foot- 
prints of  the  8urTe;or  in  determining  the  boond- 
ar7  of  a  given  tract. 

Appeal  from  district  court.  Orange  county; 
Stephen  P.  West,  Judge. 

Trespass  to  try  title  by  H.  W.  Bland  against 
W.  T.  Smith.  From  a  Judgment  In  favor  of 
defendant,  plaintiff  appeals.  Beversed. 

Holland  &  Link,  for  a(^>ellant 

PLEASANTS,  J.  Tticn  la  no  brief  In  this 
eoort  for  appellee.  Tbc  nature  and  result  of 
tlie  litigation  is  thus  stated  in  Iwief  of  ap- 
pellant: "On  tlw  22d  day  of  Febraaiy,  1802, 
appellant,  H.  W.  Bland,  filed  his  original  pe- 
tition in  trespaas  to  try  title,  to  alNrat  five 
acres  of  land  described  in  hla  petition  against 
appellee,  W.  T.  Smltta,  uid  aUeglng  tbat  he 
had  purchased  the  same  from  the  defendant, 
Joseph  Watson,  paying  therefor  |200  cash, 
and  executing  to  Idm  a  certain  Tendot^a  Uen 
note  for  flOO,  balance  of  purchase  price, 
which  note  was  past  dne,  and  had  been  tnma- 
fttred  to  A.  QUmer  after  Its  matml^.  That 
Watson  had  ezeentad  to  blm  his  mnanty 
deed  for  saU  premtses,  and  that  Ollmer  had 
before  that  time  Bold  said  land  to  Watson, 
and  exeeoted  to  blm  bis  genml  vamnty 
deed  for  same,  and  tiiat,  In  ease  appdilantfs 
title  ahonld  fiUl,  then  he  asked  for  jodgment 
OTer  «n  the  reipectlTe  Tananttee  irf  said 
Watson  and  Gilmer.  Neither  Watson  nor 
Gilmer  answered,  but  W.  T.  Smith,  on  the 
2Sth  day  of  April,  filed  Us  answer,  consisting 
of  a  general  denial,  and  diadalming  any  in- 
terest In  the  land  sued  toe,  except  such  as 
might  be  emtaaced  In  the  field  notes  of  a  cer- 
tain tract  described  In  said  answer.  No  Jnry 
being  demanded,  the  ease  was  tried  by  the 
conrt,  and  judgment  was  rendmd  on  the 
laa  day  of  NoTcmbir.  1896,  in  Cam  of  ap- 
pdlaot  tar  auh  of  saU  land  m  was  not  em- 
braced In  the  bonadailes  of  the  land  claimed 
br  appdlee,  V.  T.  Smith,  in  Me  answer,  and 
for  appeOee,  Smith,  for  soefa  land  as  was 
claimed  br  him  In  his  answer;  and  judgment 
was  atlBO  rendttcd  in  favor  of  appellant  orer 
against  Us  said  warrantors,  Watson  and  Gil- 
mer. To  this  judgment  llie  ai^eUant  pampt- 
ly-  ezoeptod  at  the  time  It  was  rendeied,  and 
In  open  court  gave  notice  of  appeal." 

The  appflUflit's  oomtentliHi  is  that  the  land 
didmed  1^  btan  la  a  part  of  th»  Alexander 
Caldec  surrey,  and  appellee  dalms  the  land 
by  virtue  of  a  location  and  survey  of  the 
same  as  pnbUc  domain,  and  his  occupancy 
thereof.  It  Is  strennously,  and  with  much 
florce,  Uudsted  by  coonstf  for  appelant  tiiat 
tbsrn  was  no  TOcaat  land  aobject  to  location, 
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at  the  time  of  appellee's  entry,  between  the 
Calder  grant  and  Adams  bayou,  Inaamueb  as 
the  marab  bordering  the  bayou  Is  a  part 
thereof,  and  as  the  bayou  is  a  navigable 
stream,  and  the  Calder  field  notes  call  for  the 
bayou  on  its  weet^n  boundary.  We  under- 
stand the  law  to  be,  as  stated  by  counsel, 
that  In  navigable  streams,  in  which  the  tide 
ebbs  and  flows,  the  boundary  of  a  riparian 
proprietor  extends  to  the  high-water  mark; 
and  if  It  be,  as  Insisted,  that  the  marshes 
bordering  the  bayou  are  parts  thereof,  then 
doubtless  the  edge  of  the  marsh  would  be  the 
high-water  mark  of  the  bayou,  and  would 
constitute  the  boundary  of  the  Calder  survey. 
But,  from  the  facts  before  us,  we  are  not 
prepared  to  bdd  that  the  Eaarsbes  are  indeed 
but  parts  of  the  bayou.  That  they  are  af- 
fected occasionally  by  high  tides  In  the  bayou 
does  not,  we  are  Inclined  to  think,  necessar- 
fiy  make  them  such.  But,  from  our  Tlew  of 
the  case,  It  becomes  unnecessary  to  dedde 
whether  or  not  the  marshes  ^ould  be  treated 
and  held  to  be  parts 'of  the  bayou.  The  suit, 
though  In  form  of  trespass  to  try  title,  is.  In 
fact,  one  to  settle  disputed  boundary. 

The  judge  trying  the  case  held,  as  a  oonclu- 
skm  of  fact,  that  the  surveyor,  as  a  matter  of 
fact.  In  running  the  lines  of  the  Calder  surrey 
after  he  left  the  Sabine  river,  made  the  mean- 
ders of  the  marsh  the  boundary  of  the  land. 
If  this  be  BO,  and  as  to  that  part  of  the 
boundaiT  upon  which  the  land  In  controversy 
la  situated,  we  are  of  the  opinion  that  the 
evidence  sustains  such  finding.  The  court, 
we  tUnk,  erred  In  not  holding  that  the  jflaJn- 
tiff  should  recover  all  the  land  sued  for.  The 
evidence  shows  that,  at  the  p<^t  at  wUch 
die  surveyor  fizvt  leacdied  the  bayou,  the  Une 
called  for,  If  extended  Its  full  length,  wotild 
carry  the  surrey  across  the  bayou;  which  we 
know,  aa  matter  of  law,  could  not  be  done. 
If,  therefore,  we  atop  at  the  bayou,  and  make 
It  the  boundary  of  the  surrey,  untH  It  Inter- 
sects with  the  next  Une  called  for  in  the  field 
notes,  add  eontlnua  thence  fat  the  footprlBts 
of  the  surveyor,  except  where  his  lines  cross 
the  bayou,  and  where  this  occurs  adopt  the 
bayou  as  a  boundary,  unto  It  intersects  wlUi 
the  next  Une  called  for.  It  Is  vrldent,  we 
think,  from  the  map  In  erldenee  and  from 
the  finding  of  the  court,  that  the  land  in  dis- 
pute must  be  held  to  be  wholly  within  the 
Calder  surrey.  While  It  Is  true  that  If  we 
estabUsh  the  boundary  of  the  stirrey  as  abore 
projK»ed  a  fraction  of  the  fire  acres  mli^t  tie 
west  of  a  line  drawn  in  accordance  with  the 
call  In  the  fidd  notes,  we  think  It  la  as  dear, 
as  matter  of  law.  In  a  surrey  of  this  else, 
boE^rlng  on  a  marsh  or  lake,  that  a  strip  of 
thr«e  acres  of  land  extending  Into  the  water 
beyond  a  straight  line  caUed  for  the  snr^ 
reyor,  and  shown  upon  a  map  of  the  land.  Is 
part  and  parcel  of  the  aurr^;  and  In  so  hold- 
ing we  do  not  violate  the  role  of  law  rrtUch 
requires  us  to  follow  the  footivlnts  of  tlie 
surreyor  In  determining  the  boundary  of  a 
given  tract  of  land.  We  think  th«  court  was 
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right  In  hOldlnc  lliat  tlie  tnrreyor  made  the 
meanders  of  tiie  manh  tba  boundaries  of  the 
Galder  surrey,  and  It  neeessarll;  followa  that 
the  defendant  has  no  legal  claim  to  the  land 
In  dispute.  The  judgment  of  the  lower  court 
Is  reversed,  and  Judgment  Is  here  rendered 
fw  the  appellant   Reversed  and  rendered. 


SIMON  et  at  v.  8TEABNB.S 

<Ooart  of  Civil  Aiveals  of  T^as.   Oet  28, 
1887.) 

ScHOoi.  Lands— SsnxKMB^tT— Time— AoTioH  to 

RBOOV  EH— PlSADIKO— EVIDENOB— HlRM- 
ZiBSB  EkKOK— EsTOFfBL  BT  DBBD. 

1.  In  an  action  to  recover  school  land  on  a  cer- 
tificate, a  petition  is  safflcient,  if  it  contains 
the  allegations  required  h7  statute  in  a  complaint 
in  trespass  to  trj  title. 

2.  In  an  action  to  recover  school  land  on  a 
certificate,  it  is  not  error  to  admit  In  evid<eDCe 
the  applications  made  1^  jdaintiffl  for  the  pur- 
chase of  the  land. 

8.  Nor  to  admit  in  evidence  the  application 
made  hj  plaintiff  for  the  purchase  of  the  adjoiu- 
Ing  portion  of  the  same  section,  on  which  lie  had 
settud,  to  show  his  right  to  purchase  the  portion 
In  eontroversf. 

4.  In  an  action  to  recover  school  land  on  a 
certificate,  the  admission  in  evidence  of  a  former 
rejected  amltcation  made  bi  plaintiff  for  laxid, 
onl7  part  of  whidi  was  the  land  In  controversr* 
was  harmless  error. 

B.  Where  two  persons  assert  claims  to  a  sec- 
tion of  school  land,  but  neither  has  perfected 
his  title,  and  one  gives  to  the  other  a  deed  con- 
vevlng  all  hia  rights,  title,  and  interest  to  one- 
half  of  the  land,  in  oonsideratioD  of  a  compro- 
mise of  the  controversy  over  said  land,  with  a 
warranty  clause  to  the  effect  that  neither  he,  nor 
his  heirs,  nor  persons  claiming  under  him,  shall 
at  any  time  claim  any  right  or  title  to  said 
premises,  the  grantor  is  not  estopped  thereby 
from  afterwarda  acgolring  from  the  state  a  titie 
to  the  land  covered  by  the  deed. 

6.  One  who  settles  on  a  section  of  school  land 
is  entitled  to  purchase  all  or  any  psrt  of  it. 

7.  Where  the  husband  was  the  only  person 
making  application  for  the  purchase  of  school 
land,  the  fact  that  the  wife  dies  does  not  en- 
title their  children  to  another  year's  time  In 
which  to  make  payment  for  the  land,  under  thr 
statute  which  makes  such  provisions  for  the 
heirs  when  the  purchaser  dies. 

Appeal  from  district  court,  Jefferson  coun- 
ty; Stephen  P,  West,  Judge. 

Action  1^  W.  D.  Steams  agalnat  J.  P.  Si- 
mon and  bis  minor  chlldr^  Fred  and  Battle 
Simon.  Judgment  was  rendered  for  i>laln- 
tltt,  and  Thomas  J.  Bnssell,  guardian  ad 
Utem  fcnr  tne  minor  defendants,  appeals,  Af- 
flrmed. 

Tom  J.  BusseU,  In  pro.  per. 

WILLIAMS.  J.  Appellee,  Stearns,  broi^ht 
this  suit  to  recover  of  J.  P.  Sknon  and  his 
two  mhwr  children.  Fred  and  Battle  Simon, 
the  east  half  of  sectltm  No.  4,  surreyed  for 
the  school  fund  by  the  B.,  T.  &  B.  Mlwej 
Company,  by  virtue  of  certificate  6/279.  The 
petition  contained  only  the  allegatlona  re- 
quired by  statute  In  an  action  ot  trespass  to 
by  title.  Appellant,  Thonuu  J.  Russdl,  was 
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appointed  by  the  court  guardian  ad  litem  for 
the  minor  defendants.  The  defendants  an- 
swered jointly,  seeking  Judgmrat  against 
plalntlfT,  not  only  for  the  east  half  of  section 
4,  but  for  the  whole  of  it,  and  setting  up  their 
dalma  as  will  ap[)ear  further  on.  Jadgmeut 
was  rendered  for  plaintiff  for  the  east  half 
of  the  section,  and  all  of  the  defendants  gave 
notice  of  appeal,  but  J.  P.  Simon  failed  to 
properly  perfect  his  appeal,  and  the  cause  Is 
before  us  upon  the  appeal  of  the  guardian 
ad  litem  for  the  minors. 

The  titles  of  the  parties  wUl  be  best  under- 
stood If  stated  In  the  ordor  of  time  in  which 
the  facts  out  of  which  they  grew  transpired. 
On  the  eth  day  of  March,  1894,  J.  P.  Simon 
was  the  head  of  a  family,  consisting  of  wife 
and  children.  B»  then  became  an  actual  set- 
tier,  with  his  family,  on  section  No.  4,  locat- 
ing his  Improvements  on  the  eastmi  portion 
thereof.  On  March  12,  ISM,  his  application 
to  purchase  the  section,  accompanied  by  one- 
fortieth  of  the  purchase  money,  required  as 
the  cash  pigment,  was  filed  In  the  land  ofBce. 
His  application  was  rejected  by  the  commis- 
sioner, for  the  reason  Mated  that  the  land 
bad  already  been  sold  to  Wynne  and  Bwda- 
ges,  who  had  transferred  their  claim  to 
Steams,  as  lAmwn  by  the  transfer  In  his  at- 
flee.  An  abstract  from  an  entry  In  the  land 
ofBce  also  shows  Uut  Steams  had  made  ap- 
pUcatlMk  for  the  purchase  of  the  teiHUm, 
Mardi  18H  but  the  papas  relating  to  ttals 
claim  of  Wynne  and  Bordagee  and  that  of 
Steams  are  not  in  evldoicev  and  It  la  not 
further  explained.  There  was  no  settlement 
Ml  the  land  prior  to  that  of  Simon.  The 
commlsslonw,  upon  rejecting  Simon's  app\^ 
cation,  returned  him  the  cash  payment,  which 
was  received  and  kept  by  Simon,  and  no  fur- 
ther effort  was  made  by  him  to  perfect  this 
claim.  Be  remained  upon  the  land,  however; 
and,  lliere  being  a  dispute  about  it  between 
him  and  Steama,  they  made  a  compromise 
In  the  snmnwr  of  ISM,  and  uctumged  deeds, 
the  sObstance  of  which  Is  thus  Mated  In  the 
record:  The  deed  from  plaintiff  and  his  wife 
bears  date  July  28,  18M,  and  was  propoiy 
acknowledged  same  day,  and  expresses  a 
consldenitkm  of  96i^  and  a  farther  c(»itfdera- 
Uon  of  a  compromise  of  the  controversy  there- 
tofore betweoi  plaliftUt  and  defendant  J,  P. 
Simon  as  to  nld  section  No.  4.  Tba  omvey- 
Ing  dause  In  said  deed  la  to  defendant  Jacob 
P.  Simon,  as  ft^ws:  "Do  hf  these  presents 
bargain,  sell,  release,  and  forever  qoltcl&lm 
unto  the  said  Jacob  P.  Slmtm,  and  unto  his 
hetrs  and  assigns,  all  my  rlffbt,  tltte,  and  in- 
terest In  and  to"  the  east  half  of  said  aectl<m 
No.  4.  The  warranty  dause  Is  as  fi^ows: 
*^  that  I,  the  said  Wilfred  D.  Steams,  nor 
my  heirs,  nor  any  person  or  persons  dalinlng 
nnder  me,  shall  at  any  tlnu  hweafter  have, 
daim,  or  demand  any  right  or  title  to  the 
aforesaid  iwemlaes  or  appurtenances,  or  any 
part  th«eof.**  Tin  deed  frmn  Jacob  P.  Si- 
mon and  wife  to  plaintiff  bears  date  July  23, 
1891,  to  property  acknowledged  fos  recwd. 
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expressed  tbe  oonaUmtlon  to  be  a  compro- 
mise of  the  eontranny  theretofwe  ulstlng 
between  plalntUT  and  Simon  relative  to  said 
section  No.  4»  la  idmllar  In  Its  terma  t»  tiie 
one  from  plaintiff  to  defendant,  and  conveys 
to  plaintiff  tbe  west  half  of  said  section  No.  4. 
After  these  deeds  were  exchanged.  Steams, 
dnrlnff  18M,  bnllt  a  fence  from  the  northern 
to  the  sonthem  Une  of  tbe  section,  tntmded 
to  divide  It  equally,  bat  which,  mbtake, 
was  pnt  about  60  feet  npon  the  east  half  at 
the  sooth  side.  Steams  also  caused  a  house 
to  be  built  on  the  west  half  In  1881,  and  his 
family  occupied  It  awhile,  but  did  not  settle 
there  permaAeatly  until  later,  as  stated  be- 
low. On  October  20,  18M,  Simon  made  out 
an  application  for  tba  purchase  of  the  east 
halt  of  the  section,  which  was  filed  In  the 
land  office  December  11,  1894.  It  was  com- 
plete in  all  reflects  except  that  the  money 
required  for  the  cash  payment  did  not  accom- 
pany ft  On  December  18,  18M,  the  commls- 
tfoner,  by  letter,  notified  Simon  of  the  receipt 
(tf  bis  application,  stating,  which  was  true, 
that  tbe  treasurer  had  been  notified  to  accept 
first  payment  im  same  of  (16.06,  wbich 
amount  must  be  sent  to  the  state  treasurer, 
If  not  already  sent,  before  award  can  be 
made.  On  or  about  April  20,  1895,  Steams, 
with  his  flamily,  settled  permanently  on  his 
Improvement  of  the  west  half  of  the  secticm, 
and  lias  since  resided  tiiere.  About  April  26, 
1895.  he  presmted  to  the  commissioner  an 
appUcatkm  to  purchase  the  east  half  of  th<3 
■ectlon  and  the  east  half  ot  the  west  half  of 
tbe  same.  He  had  sold  the  west  half  of  the 
-west  half  to  another  peraoD.  The  commls- 
sAtmsr  r^ected  tbis  applicatitui,  informing 
Steams  that  separate  applications  must  be 
made  for  the  parc^  On  the  27th  day  of 
AprQ.  189S,  Steams  filed  two  separate  ap- 
plications, in  compliance  with  tbe  rollog  of 
the  cnnmlssloner,  complyliy;  In  all  reqtects 
with  the  requirements  of  the  statute  for  tiie 
purchase  of  such  lands.  On  May  2,  1896, 
the  state  treasurer  notified  the  cmnmlssioner 
that  Simon  had  not  forwarded  the  money  for 
tbe  cash  payment  npon  the  east  half  of  the 
section;  and  on  tbe  same  day  the  commis- 
sioner wrote  Slmoa  that  bis  application  was 
rejected,  because  of  such  nonpayment.  On 
May  4^  1805,  the  com  mlsa loner  notified 
Steams  that  the  east  half  of  the  section  was 
awarded  to  him  npon  his  application.  The 
Indorsement  of  the  award  upon  tbe  papers 
bears  date  May  7,  1896.  On  May  17,  1890. 
tiie  commissioner  received  from  Simon  tbe 
money  for  bis  cash  payment  It  was  for- 
warded by  the  commissioner  to  the  state 
treasnrer,  with  Instructions  to  return  it,  as 
the  application  bad  been  rejected.  This  was 
done  by  the  treasure  on  Jane  6,  1895,  and 
on  June  12,  1895,  the  money  was  returned  to 
the  treasurer  by  Simon,  with  the  request  that 
It  be  kept  on  deposit  until  withdrawn  by  hlra, 
as  he  had  statements  and  affidavits  to  file 
with  the  commissioner  which  would  cause 
him  to  capcel  the  award  to  Steams,  Since 


their  first  settiementa  on  the  land,  both  par- 
ties have  continued  to  reside  tiUtre,  and 
Steams  has  made  all  payments  and  complied- 
with  all  requirements  of  tbe  law. 

The  first  assignment  of  enor  complains  of 
the  rulings  of  the  court  in  refusing  to  sustain 
the  exception  to  the  petition.  The  petition 
contained  all  the  necessary  aU^atims  tor  the 
action  of  trespass  to  try  tttl^  and  It  was 
therefore  not  subject  to  exception. 

The  point  which  appellant  seeks  to  makSk 
tiiat  the  looof  of  titie  was  not  sufitdent  to 
aothorlae  the  recovery,  could  only  arise  after 
the  evidence  was  develtqted,  and  the  real 
question  is  whethw  or  not  tiie  plalntUFs  evi- 
dence supports  his  auction.  It  the  title  h* 
shows  was  sufficient  to  entitle  him  to  possea- 
slon  as  against  defendant,  it  was  suffldent  to 
sustain  the  action  he  iMrought  If  he  had 
comidled  with  the  laws  regulating  tbe  pur- 
chase of  school  land,  tills  entitied  him  to  pos- 
session against  every  one,  unless  some  prior 
right  was  shown.  Tills  questtw,  tiierefore. 
necessarily  depends  upon  the  decWon  of  the 
main  issue  in  the  case,  as  to  wliose  daim  to 
the  land  Is  the  supolor  oo&  The  court  did 
noterrln  admitting  In  evidencetbe  sevoalap- 
plications  made  1^  plaintiff  for  the  purchase 
of  the  land.  His  api^lcatlon  for  the  pur- 
chase of  tbe  east  hslf  of  tbe  section  was  the 
basis  of  bis  titie,  and  was  therefore  admlssi- 
tfle.  His  application  for  the  purchase  of  the 
other  land  was  admlsslUe  to  diow  bis  right 
to  that  portion  of  the  section  upon  which  he 
bad  settied,  and  ids  omsequent  right  to  pnr^ 
diase  the  portion  In  controversy.  The  appli- 
cation to  wblcb  he  son^t  to  porchase  both 
tracto  simply  aided  In  the  devdopment  of  tte 
transaction,  and,  whether  necessary  or  not 
was  harmless  to  the  defendant  It  may  be 
admitted  that  tqr  his  appUcatkm  of  March, 
1894,  Simon  acquired  the  right  to  purchase 
the  land,  superior  to  any  other  daim;  but 
tbe  uncontroverted  evidence  in  the  case 
shows  dearly  that  he  did  not  perfect  his  tight 
under  that  application,  but  volontarOy  aban- 
doned it  When  the  money  was  returned  to 
him,  he  accepted  and  kept  It  He  subsequrait- 
ly  rdinqutsbed  his  inlor  claim  to  tbe  west 
half  to  Steams,  and  still  later  he  filed  another 
appUcation  for  the  east  half.  At  the  time  he 
filed  such  application  for  the  east  half,  he 
had  tbe  right  to  purchase  It  by  complying 
with  the  law;  and  this  right  was  recognized 
by  the  commissioner,  and  full  opportunity 
was  given  him  for  Its  exercise;  but  he  could 
only  mature  his  application  Into  a  right  to 
tbe  land  by  payment  of  the  money  required 
1^  tbe  statutes  to  be  deposited.  He  failed 
to  make  this  payment  and  his  application 
was  finally  rejected,  because  of  such  noncom- 
pliance. Although  he  had  made  application 
to  porchase  the  land,  inasmuch  as  he  failed 
to  do  one  of  the  things  required  law  to 
perfect  his  right  the  land  remained  a  part  of 
the  unsold  school  land  of  the  state,  subject 
to  be  sold  to  any  one  who  would  make  appli- 
cation in  accordance  with  tiie  ,law.^Xhe 
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plAlnttfl  made  Btieh  ui  tpi^lcfltlon  while  the 
IflBd  was  subject  to  be  sold,  ami  did  every- 
thing which  the  law  required  of  one  desir- 
ing to  purchase  the  school  land.  All  the 
right  of  the  state  to  sell  the  land  rranalned  In 
full  force.  It  Is  evident  that  the  right  to  It 
was  acquired  by  Steams  when  his  applica- 
tion was  accepted,  unless  he  was  in  an  atti- 
tude which  precluded  him  from  purchasing. 
If  he  was  precluded  from  purchasing,  it  was 
by  force  of  the  compromise  which  had  been 
made  between  Mm  and  Simon,  and  of  the 
deeds  exchanged  between  them.  These  deeds 
show  on  their  faces  that  each  party  was  as- 
serting a  claim  to  the  section,  and  tliat  their 
purpose  was  to  compromise  and  adjust  the 
daims  which  they  then  asserted.  The  grant- 
ing clause  of  the  deed  of  platntltr  to  Simon  in 
terms  conveys  only  his  right,  title,  and  inter- 
est to  the  east  lialf  of  the  section.  The  war- 
ranty clause,  In  view  at  the  language  of  the 
granting  datise,  and  the  recital,  In  the  deed, 
of  the  pnrpose  for  whidi  it  was  made,  should, 
!■  otir  opinion,  be  beld  to  operate  only  upon 
the  subject  of  the  conveyance,— that  Is,  the 
claim  which  Steams  then  had,— and  to  bind 
him  and  his  heirs  not  to  assert  sach  claim 
Uwreafter.  It  Is  obvious  that  there  was  no 
purpose  on  the  part  of  either  of  these  per- 
aouB  to  convey  to  the  other  a  new  title  to  any 
part  of  tbe  land,  or  that  either  underto<A  to 
awnre  the  other  against  anything  but  the 
subsequent  assertion  of  claims  theretofore 
existing.  Such  being  the  case,  it  cannot  be 
held  that  a  title  afterwards  acquired  by  one 
would  pass  estoppel  to  tbe  other.  Nw  Is 
the  case  like  those,  sometimes  found  in  our 
Beports,  In  which  one  party  has  assumed  the 
duty  to  acquire  the  title  from  the  state  for 
the  other.  Steams  did  not  assume  any  such 
doty  by  this  contract  At  the  time  this  com- 
promise was  made,  as  Car  as  this  record 
shows,  the  title  to  the  whole  section,  and  a 
perfect  right  to  seU  It  to  any  one,  remained  In 
the  state.  By  the  compromise,  each  party 
'freed  himself  from  the  claim  previously  as- 
«6rted  by  tbe  other;  but  the  land  remained 
■open  to  purchase,  and  either,  in  order  to  ac- 
quire the  right,  was  bound  thereafter  to  do 
tbe  acts  which  the  law  required  in  order  to 
•entitle  him  to  a  purchase^  We  cannot  see 
that.  If  either  failed  to  do  Ois.  their  settle- 
ment of  a  prior  cmtroversy  precluded  the 
other  from  doing  so. 

It  Is  urged  that,  aa  Steams  was  not  an  ac- 
tual settler  upon  the  east  half  of  tbe  section, 
be  was  not,  at  the  time  he  made  his  i^tplica^ 
tlon,  entitled  to  purchase  it;  but  we  thinlc 
that  the  commissioner  of  the  land  office  cor- 
rectly ruled  that  his  settlement  upon  tbe  sec- 
tion entitled  him  to  purchase  all  or  any  part 
•of  It  It  Is  fortber  alleged  that  Inasmuch  as 
Hza.  BUmoa  died  in  September,  1884,  the  stat- 
ute allowed  her  children  one  year's  time  In 
which  to  make  payment  for  the  land.  Such 
proTlslon,  where  a  purchaser  dies,  is  made  In 
bdialf  of  his  heirs.  But  Mrs.  Btmon  was 
never  a  poroboser.   Tbe  only  person  who 


made  the  appUoaUon  was  Slmoa.  and  Mrs. 
Simon's  death  could  not  affect  the  proceeding 
by  which  be  was  to  complete  his  pandias& 
The  Judgmeot  of  the  district  court  la  conec^ 
and  is  affirmed.  Affirmed. 


HAilBIS  COUNTT  v.  STEWAKT.i 

(OoBrt  xa  CvwB  Appeals  of  Xsxas.    Oct  28; 

1897.) 

CTTT  ATTOKNBrS— Febs— PuADISe. 

Hie  dty  attorney  of  Houston  sued  to  recov- 
er hiB  fees  irom  Harris  county  for  tiie  proseco- 
tion  of  crimiDals  in  the  recorder's  court  of  that 
city.  It  is  the  law  that,  if  there  was  a  conntr 
attorney  in  Harris  conntv,  the  city  attorney  had 
no  right  to  represent  the  state.  BeU,  that  the 
petiticm  was  insufficient  in  not  sieging  tiutt  there 
was  no  county  attorn^  In  said  county. 

Ap|>eal  from  district  court,  Harris  county; 
S.  H.  Brashear,  Judge. 

Action  by  Jolm  S.  Stewart  against  Harris 
county.  From  an  order  overruling  a  general 
demurrer  to  the  plaintiff's  petiticm,  defendant 
appeals.  Reversed. 

F.  L.  Schwander  and  John  U.  Tod,  for  ap- 
pellant W.  B.  Wllaon  and  Ixtck  McOanlel, 
for  appellee. 

WILLIAMS,  J.   Upon  car^  examination 
of  the  record,  we  find  that  It  does  nt>t  sustain 
tbe  statemmt,  made  in  the  cNllflcate  to  the 
supreme  court,  that  no  complaints  or  affida- 
vits -wen  01ed  with  the  recorder  against  ths 
parties  who  were  tried  and  oo&victed  as  stat- 
ed.  What  we  took  to  be  a  statement  to  this 
effect  was  in  the  testimony  of  the  officer  giv- 
ing what  appeared  on-  his  record,  bat  tlrii  wo 
find,  on  closer  examination,  to  be  only  a  state- 
ment of  tlie  contents  of  his  docket   We  can- 
not assume  that  no  affidavits  were  made,  and 
other  parte  of  tiie  record  indicate  that  thwe 
were.   Tbe  opinion  of  the  tvpnaae  court 
holds  (41  S.  W.  eeO),  that  If  tiwre  was  a  coun- 
ty attorn^  In  Harris  county,  tlie  <Atj  attor* 
Bey  had  no  right  to  represMit  the  state,  and 
consequ«itly  no  right  to  recover  the  fees  sued 
for.   It  resnlte  from  this  ruling,  we  tlifnk, 
that  the  general  demurrer  to  tbe  petttioa 
should  have  been  austalned.   It  does  not  al- 
lege that  there  was  no  county  attomety  in 
Harris  county,  nor  does  It  allege  that  t&ere 
was  a  realdent  criminal  district  attorney.  If 
this  last  fact  would  give  rise  to  the  Inferatce 
that  there  was  no  county  attorney,  a«  to 
which  we  express  no  opinion,  it  should  have 
been  alleged,  as  the  court  conld  not  judicially 
know  tbe  residence  of  the  criminal  district  at- 
torney.  As  no  ailegatioo  was  made  xxgtm  this 
point  the  plaintiff  failed  to  show  a  stiue  of 
facte  which  entitied  blm  to  appear  and  repre- 
soit  the  state  In  tbe  proaeentloo:  and,  conae 
qn^tly,  muler  the  decision  of  the  supreme 
court,  he  failed  to  show  the  right  to  recover 
the  fees  sued  for.   For  the  error  of  the  court 
b^w  In  oramUng  the  general  drauurar.  the 
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judgment  li  rmned,  and  tbe  eanse  remand- 
ed. The  deetilon  of  tbe  ntpremtt  court  dto* 
poses  of  an  cOtee  qoestiona.  Rerened  aad 
miaiided< 


MATTFELD  v.  HUNTINGTON.i 

fflbnrt  ot  ClTll  Appeals  of  Texas.    Not.  4, 

1807.) 

DMBDB— BkCOKDATION  —  DksTROCTIOS  —  NOTIOB  — 

FossKssiOK— Landlord  a»i)  Tenant — 
BTiDino»--ArFBAi^BBOoiu>. 

1.  Tlie  record  of  a  deed  in  but  one  of  Uie  two 
connties  in  which  the  land  lies  is  notice  of  the 
sniutee'a  title  to  the  part  of  the  land  Ijing  in 
the  other  county. 

2.  The  record  of  a  deed  was  notice,  thoDgh  it 
bad  been  destroyed  by  &re,  and  there  was  no 
record  in  existence  at  tbe  time  of  a  subsequent 
purchase  of  the  lund,  where  the  deed  was  aguia 
recorded  after  the  purchase,  and  before  the  pas- 
aaee  of  the  act  rdating  to  destroyed  records. 

3.  T1ie  possession  by  a  lessee  of  a  part  of  a 
tract  owned  by  the  lessor  is  notice  of  the  lat- 
ter'a  title  to  the  entire  tract. 

4.  A  lessee  be!d  orer  after  the  expiration  of 
bis  lease,  and  after  his  death  bis  heirs  occupied 
the  lan^  Both  lessee  and  his  heirs  claimed  the 
iaud  as  their  own,  but  no  such  claim  was  ever 
broui^t  to  tiie  lessor's  knowledge.  BHd,  that 
such  continved  occupation,  although  for  a  period 
of  more  than  20  years  from  the  date  of  the 
lease,  did  not  terminate  the  relation  of  landlord 
and  tenant  between  the  lessor  and  his  snccea- 
Bora  and  aneh  occupants,  and  it  made  no  ditCer- 
ence  that  tbe  lessor  did  not  acquire  title  nntU 
after  the  tenancy  began.  Thneiore,  as  against 
a  purchaser  of  the  premises,  the  occupancy  was 
notice  of  the  lesnora  title. 

5.  An  assignment  of  error  based  on  the  re- 
fusal of  the  court  to  consider  a  will  as  evidence 
will  not  be  considered,  where  neither  the  bill 
of  exceptions  nor  the  statement  of  facts  contains 
a  copy  of  the  wlU,  although  the  record  conteln- 
•d  a  copsr  of  a  p^wr  purporting  to  be  a  copy  of 
tbe  will  and  its  probate. 

6.  At  the  time  a  copy  of  a  foreign  will  was 
submitted  in  evidence,  opposing  counsel,  without 
stating  the  nature  of  his  objection,  stated  that 
before  the  trial  was  finished  he  would  interpose 
an  objection  looking  to  tbe  exclusion  of  said  will. 
whiA  he  did  after  all  the  evidence  was  in, 
Kroundtng  his  objecti<Hi  on  a  defect  in  the  record- 
ing of  tlie  eofiy  and  ita  probate.  Tiit  objection 
bung  sustained,  tbe  defect  in  the  record  was  cor- 
rected; and  l>efore  tbe  arguments  of  counsri 
were  finf^ed  the  copy  was  again  oftered,  bnt 
rejected  by  tha  eovrt.  HM  an  aboae  of  Iti  dla- 
eretion  aBunmtinc  to  posItiTe  error. 

Appeal  from  district  court,  Angelina  coun- 
ty; James  T.  Polly,  Judge. 

Trespaaa  to  try  title  by  Brnne  Mattfeld 
gainst  O.  P.  Huntington.  There  was  a  judg^ 
meet  for  defendant,  and  idalntlff  appeola.  Ra- 
versed. 

Wheeler  &  Cbesnutt  and  John  G.  Walker, 
for  appellant  T.  W.  Ford  and  Jones  &  Whe- 
less,  for  appdlee. 

GABRErrr,  O.  J.  This  was  an  action  of 
trespass  to  try  title,  to  recover  2,252  acres  of 
land,  part  of  the  t,.  8.  Walters  league.  In 
Angelina  and  Jasper  counties.  Plaintiff  (the 
appellant  In  this  case)  claimed  title  both  by 
conveyance  from  the  original  grantee,  and 
under  the  atatutes  of  limitations  of  3,  5,  and 


1  Writ  of  error  denied  by  supreme  court. 


10  years.  Tbe  defendant  answered  hj  plea  of 
Dot  guilty,  and  pleaded  possession  and  title 
to  the  land  claimed  by  plaintiff,  and  prayed 
to  be  quieted  in  bla  title,  and  flv  cancellation 
of  the  deeds  under  whldi  plaintiff  claimed. 
There  was  a  trial  wi^ut «  juiy.  and  judg- 
ment was  rmdered  In  fiaror  of  the  defendantv 
and  also  oa  his  plea  In  reeoorentlon  against 
plaintiff,  Brune  Uattf^  ttx  the  title  and 
possession  of  the  land  claimed  In  tbe  suit. 
The  league  wae  granted  to  L.  6.  Waltera  <hi 
March  10,  1835,  and  a  translated  copy  of  tha 
original  grant  was  filed  tor  record  In  An- 
gelina county  on  January  1,  1873.  On  Sep- 
tember 10,  1836,  li.  3.  Waltws  conveyed  tbe 
entire  leagae  to  laham  Palmer  by  his  deed, 
whldi  showed,  by  the  file  marks  npon  It,  that 
it  had  been  filed  for  record  In  Jasper  county 
on  Anguat  19, 1843,  and  was  recorded  In  BtxOi 
G,  p.  41.  tt  also  showed  that  it  had  been 
Bled  flor  record  again  In  Jasper  county  on 
September  M,  18R0,  and  recorded  In  Book 
F,  pp.  202,  203.  It  was  also  filed  for  record 
and  recorded  In  Angelina  county  March  8, 
1800.  In  October  or  November,  1849,  the 
court  house  of  Jasper  county,  and  all  the 
county  records,  were  destroyed  by  Are.  Pend- 
ing the  time  that  there  was  no  actual  record 
of  the  deed  from  Walters  to  Palmer,  the  for- 
mer executed  a  deed  of  conveyance  for  ssld 
league  to  W.  H.  Oundlff,  dated  May  16,  18S5, 
which  was  filed  for  record  In  Angelina  coun- 
ty May  17,  1855.  Gnndlff  obtained  also  « 
conveyance  from  Isham  Palmer,  dated  De* 
cember  28,  1860,  for  the  north  two-thirds  of 
the  league,  and  thereby  acqnlred  a  perfect 
title  to  the  same;  but  this  deed  was  not  re- 
corded until  March  27,  1803.  In  the  mean- 
time, in  December,  1868,  Cundlff  went  upon 
the  land  with  a  surveyor,  and  caused  the 
league  lines  to  be  run  out  He  found  two 
persons  settled  upon  It  with  the  Intention  to 
pre-«mpt  under  the  belief  that  It  was  vacant 
pnbllc  domain.  Their  names  were  Alonao 
Smith  and  Minor  Beet.  He  executed  con- 
tracts with  them  by  which  he  leased  to  Smith 
200  acres  thereof  for  the  term  of  three  years 
from  January  1,  1859,  and  agreed  to  sell  him 
the  land  at  the  end  of  that  time  at  a  atlpn- 
lated  price.  He  made  a  similar  contract  with 
Best,  by  which  he  leased  him  120  acres,  with 
an  agreement  to  sell.  The  Smith  tract  waa 
surveyed,  and  the  lines  there<^  d^oed,  by 
tbe  county  surveyor,  Gibson,  who  had  run  out 
the  lines  of  the  league  for  Oundlff.  The  evi- 
dence in  tbe  record  falls  to  show  how  long 
Best  held  under  his  lease,  but  It  Is  shown 
that  Smith  held  the  land  occupied  by  him 
until  1874,  when  he  died.  It  was  afterwards 
held  for  the  benefit  of  his  children  for  a  num- 
ber of  years,  and  finally  by  a  married  daugb- 
ter,  who  was  still  m  possession  of  It  In  18M, 
—about  tbe  time  tbis  suit  was  filed.  It  was 
shown  by  the  defendant  that,  after  the  ex- 
piration of  the  term  of  his  lease.  Smith  made 
declarations  to  the  witness  Jordan,  claiming 
tbe  land  as  bis  own,  and  that  after  Ms  death 
It  waa  claimed  by  his  heirs,  but  there  was  no 
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eridenoe  that  GundUf  bad  notice  of  any  nidi 
claim.  Aiv»dlant*8  title  «aa  derived  tnm 
Gundlff,  who  In  186S  execoted  a  deed  of  tnut 
to  W.  P.  BaUlnger  and  A.  DnmUhet;  In  flaTor 
of  a  creditor.  This  tnut  deed  waa  filed  for 
record  In  Ai^lna  county  Angnat  4,  ISeB. 
Balllnger  sold  the  land  under  the  dieed  of 
trust,  and  It  was  bought  fay  and  couT^ed  to 
Gnstave  Banger.  l%e  latter  conTeyed  It  to 
Louis  TaimasL  He  died,  and  left  a  will, 
which  was  probated  In  the  surrogate's  court 
In  the  county  and  state  of  New  York.  Appe- 
lant offered  In  erldence  a  certified  copy  of 
this  will  and  Ita  probate,  which  was  at  firft 
admitted  by  the  court,  but  afterwards  ex- 
cluded, on  the  motion  of  the  ajipellee,  on  ac- 
connt  of  the  defective  r^^try  therein  In  the 
rectnds  of  Angelina  conn^.  To  the  action 
of  the  court  In  excluding  this  evldaice,  the 
appellant  obdiected,  and  baa  presented  it  as  a 
ground  for  the  revereal  of  the  Judgment  be- 
low. The  appellant  tben  pnt  In  evidence  a 
deed  from  Ek^mon  Fatman  and  Simon  Fatr 
man,  executors  of  the  last  will  of  ZjOuIs  Fa^ 
man.  to  himself  for  the  land  In  controretiT' 
This  was  appellant's  title.  Hie  lease  above 
referred  to,  between  W.  H.  OnndHt  and  Alon- 
Eo  Smith,  waa  In  writing;  but,  having  b^ 
lost,  Ite  contente  wore  shown  Ifj  oral  testi- 
mony. Ai^Mllee's  title  waa  deralgned  as  fol- 
lows: He  put  In  erldence  the  deed  from  Wal- 
ters to  Palmer.  A  coi^  of  the  wHI  and  pro- 
bate thereof  of  laham  Palmer,  bequeathing 
hla  estate  entirely  to  bis  wife,  lAura  B. 
Palmer.  Tb»  date  of  the  will  was  August  14, 
ISTX  A  deed  from  Laura  B.  mtmer  to  Ma- 
son D.  Cole  for  the  Walters  entire  league. 
Deed  from  Mason  D.  Oole  to  P.  8.  Pfouts, 
dated  Almost  S,  1881,  for  2.962  acres  of  the 
north  part  of  eald  Walters  league.  A  power 
of  attorney  from  P.  B.  Pfouts  to  W.  A.  Stew- 
art to  sell  the  north  two-thirds,  2,962  acres. 
A  deed  from  P.  S.  Pfouts,  by  his  attorney, 
W.  A.  Stewart,  to  J.  W.  Davis,  dated  Sep- 
tember 15. 1881,  filed  for  record  April  1,  18^ 
tar  the  2.962  acres,  A  deed  from  M.  D.  Oole 
to  J.  W.  Davis,  dated  October  25.  1881,  filed 
for  record  April  1,  18S2,  conveying  the  re- 
maining one-third  of  the  league.  A  deed  from 
J.  W.  Davis  to  P.  B.  Watson,  dated  January 
7. 1882,  for  the  enUre  Walters  league,  A  deed 
from  Watson  to  the  appellee.  It  was  shown 
that  J.  W.  Davis  paid  a  valuable  eonslderar 
iiaa,  to  wit,  one  dollar  per  acre,  for  the  land, 
and  had  no  actual  notice  of  the  deed  of  Isham 
Palmer  to  W.  H.  Cundlff.  Appdiee  claims 
diat  he  acquired  the  land  as  an  Innocent  pur- 
chaser. Appellant  contends  that  the  occupa- 
tion of  the  land  1^  Smith,  and  after  his  death 
by  bis  family,  as  the  tenanta  of  Gundlff  and 
Us  subvendees,  was  notice  of  the  convey- 
ance firom  Isham  Palmer  to  W.  H.  Gundlff. 

The  record  of  the  deed  Walters,  the 
orli^l  grantee,  to  Isham  I^lmer,  in  Jaqwr 
county,  for  the  league,  was  notice  of  Palmer's 
tltie.  although  only  a  part  of  the  land  was 
situated  in  Jasper  county,  and  although  tbe 
records  bad  been  destroyed  by  fir^  and  there 


was  no  actoal  record  In  existence  at  the 
thne  of  his  purchase  from  Palmer.  Paach. 
Dig.  art  4860;  Fitch  v.  Boyer,  51  Tex.  3361 
The  deed  had  been  registered  some  years  be- 
fore the  passage  of  the  act  of  the  leglalatnre 
requiring  another  recevd  ot  a  deed  thus  de- 
Btroyed,  and  bad  been  again  recorded  before 
the  passage  at  that  act  Barcns  v.  Brlgbam. 
84Tex.5S8,  US.  W.7QB.  Soon  after  the  be- 
ginning of  the  tenancy  of  Smith,  Oundiff  pro- 
cured a  deed  fran  Palmer  wUch  cured  the 
defect  In  hla  title  to  the  land  In  controversy, 
bnt  having  n^ected  to  record  It  thoe  was 
no  record  to  give  conalructlve  notice  of  It; 
and,  when  he  bought,  Davis  had  no  actual 
notice  thereof.  It  is  soo^t,  however,  to 
bring  notice  to  Davis  of  this  deed  by  Con- 
dlff's  possession  of  the  land  tiirongh  his  lease 
to  &nlth  as  above  stated.  Hawl^  v.  Bul- 
lock. 29  Tex.  216.  Smith  bad  possession  only 
ia  200  acres  of  the  land.  wMch  was  defined 
by  metes  and  bounds.  The  question,  then. 
Is  whether  or  not  possession  of  a  part  of  a 
larger  tract  of  land  by  a  tenant  Is  notice  of 
title  of  the  owner  to  the  larger  tract  This 
seems  to  hare  been  di^nlt^  ssttled  tn  the 
ease  of  Watklns  v.  Bdwatds,  28  To.  443. 
In  that  case  the  tenanto  held  only  small 
tnctet  as  Iwseea  of  the  owners  of  a  much 
luger  tract;  and,  although  the  question  was 
not  dlBcnssed  la  the  opinion.  It  waa  directly 
Involved  in  tbe  decision  of  the  case.  It  re- 
mains, then,  to  Inquire  whether  or  not  the 
cmitlnned  poseestion  of  the  land  in  behalf 
of  the  children  of  Smith,  and  afterwards  I7 
his  daughter,  would  continue  the  relation  of 
landlord  and  tenant  between  CtrndtfTs  ven- 
dees and  than.  The  rdatton  of  landlcnd  and 
tenant  atteches  to  all  who  may  succeed  the 
tenant  Immediately  or  ranotely.  Flanagan 
V.  Pearson,  61  Tex.  302;  Oury  v.  Saunders, 
77  T«x.  278,  13  &  W.  1000.  This  seems  to 
be  carrying  the  doctrine  rather  Car.  since 
more  than  20  years  bad  elapsed  from  the 
date  ot  the  lease  until  the  purchase  by  Darls, 
and  the  itartles  In  possession  when  Darls 
purchased  were  claiming  the  land  as  thdr 
own,  though  no  rqmdiation  of  the  Cnndiff 
title  had  been  made  by  them,  that  Oundiff 
ever  heard  or  was  shown  to  bare  been 
known  to  Darls;  j«t  It  is  the  logical  deduc- 
tion from  tbe  authorities.  It  Is  conduslrely 
settled  1^  tbe  decisions  of  this  state  that  a 
holding  ovw  by  a  tenant  cratlnnea  the  t^ 
ancy,  and  that  the  tenant  cannot  hold  ad- 
versely to  the  title  of  the  landlcvd,  without 
open  repudiation  thereof;  nor  can  he  dis- 
pute his  title,  or  claim  nnder  any  oQier,  with- 
out surrendering  the  premises.  Juneman  r. 
Franklin,  67  Tex.  411,  8  S.  W.  562.  It  to  true 
that  CundifTs  deed  from  Palmer  was  not 
executed  until  after  the  tenancy  commenced, 
but  it  can  make  no  difference  that  the  ten- 
ancy did  not  commence  with  tbe  title. 
Wade.  NoUce,  8S  302,  SKA.  From  the  fore- 
going, the  conclusion  is  that  Davis  had  no* 
tice  of  this  deed,  and  was  therefore  not  an 
Innocent  purchaser. 
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In  <nder  to  cmupteto  the  qipellanf  s  chain 
of  title,  It  waa  necesaarjr  to  totrodnce  tbe 
will  ot  Lottts  Fatnum.  The  bill  ot  exception 
taken  at  the  trial  to  the  actton  of  the  oonrt 
in  refoalnc  to  conaldei  the  will  as  erldence 
doea  not  fnrnlah  thla  court  a  copy  thereof, 
BO  that  It  conld  be  Been  wbettier  or  not  It 
authoriaed  the  ctmreyance^  and  any  Injoiy 
waa  done  to  ^n>cllant  1^  refnatng  to  con- 
fer It.  There  Is  a  picker  coined  In  the  rec- 
ord which  purports  to  be  the  will  and  tbe 
probate  thneot  bnt  we  cannot  consider  It, 
became  It  la  not  made  a  part  of  the  bill  of 
exertion,  nor  of  tbB  atatement  of  facts. 
Howerer,  no  objection  was  made  to  tbe  will 
«n  accoont  of  its  insufflclency  to  antborlze 
the  conveyance  of  the  land  by  the  executoi*a; 
and  the  coort  refused  to  consider  It  only  up- 
on the  ground  that  It  bad  not  been  duly 
roistered,  wltb  the  porobato  thereof,  and  no 
donbt  considered  it  auffldent  In  terms  to  au- 
thorise the  oonveyance.  It  waa  error  to  sus- 
tain the  objection  of  the  appellee,  and  to 
refuse  to  admit  the  will  In  eTldmce.  The 
tacts  attending  the  szcluslon  of  the  copy  of 
the  will  were  that,  when  It  was  first  ofFered 
by  tbe  iwpellant.  It  was  admitted,  with  tbe 
statement  on  the  part  of  tbe  counsel  for  ap- 
pellee that  he  would  interpose  an  objection 
later  on,  perhaps,  to  exclude;  and  when  all 
the  evidence  on  both  ^des  had  been  conclud- 
ed tbe  appellee  tben  moved  to  strike  out  the 
certified  copy  of  the  will  and  the  probate 
thereof,  for  tbe  reason  that  tbe  copy  of  the 
will  only  appeared  to  hare  been  recorded  In 
tbe  records  ot  Angelina  county,  and  that 
tbe  copy  of  tbe  probate  did  not  appear  to 
have  been  recorded.  The  court  sustained 
the  motion,  and  struck  it  out.  Appellant  then 
moved  for  a  continuance;  on  the  ground  of 
surprise,  which  the  court  refused.  It  was 
tben  Saturday  evening,  aiid  tbe  court  ad- 
Jonmed  until  the  next  Monday;  and  when 
the  case  was  resumed  on  Monday  the  plain- 
tiff, who  bad  In  the  meantime  had  tbe  copy 
of  tbe  will  and  tbe  probate  tho-eof  duly  re- 
corded, again  offered  it  In  evidence,  but,  on 
objection  being  made,  the  court  again  re- 
fused to  admit  It  Tbe  defendant's  counsel 
had  concluded  bis  argument,  but  the  trial 
had  not  euded,  and  no  Injury  could  have  been 
done  by  receiving  tbe  evidence.  Tbe  appel- 
lee failed  to  state  his  objection  when  the  copy 
was  first  offered.  If  he  had  done  so,  tbe  ob- 
jection could  have  been  cured  with  a  little 
delay.  A  trial  Judge  Is  Invested  wltb  much 
discretion  In  enforcing  the  rules  to  be  observ- 
ed In  the  order  of  the  trial  of  a  case,  but  the 
api>ellant  has  made  It  appear  In  this  case 
that  this  discretion  was  abused,  to  his  In- 
jury, and  such  abuse  was  positive  error. 
For  the  reason  given,  tbe  Judgment  of  the 
conrt  below  must  .be  reversed,  and  the  cause 
remanded  for  another  trial. 

Appellant  also  complains  of  the  admission 
In  evidence  of  the  Judgment  rendered  by  the 
district  court  of  Angelina  county,  December 
2,  1880;  In  the  case  of  Lanxa  B.  Palmer 


against  H.  F.  Spier,  W.  H.  Onndlff,  and  oth- 
ers, for  tbe  recovery  of  the  Walters  league  of 
land.  In  this  there  was  no  error,  because 
the  appellant  had  put  in  evidence  the  con* 
veyance  from  Spier  to  William  A  An^^to  and 
Mary  Anglin  for  MO  acres  ot  the  land;  and 
It  was  alao  Immaterial,  and  tbe  court  conld 
oo^  have  disregarded  It  Tbe  possession  of 
the  land  in  controversy  only  extended  to  the 
200  acres,  so  far  as  tbe  record  shows;  and, 
even  if  the  plaintiff  conld  have  availed  him- 
self of  that  no  description  of  the  tract  la 
given.   Beversed  and  remanded. 


O'CONNOR  V.  VINBTARD  et  al.i 

(Court  of  Civil  Appeals  of  Texas.    Nov.  8, 
1887.) 

bssi^BcsssvATio^r— GoAaniAii's  Sals— Tba» 

SORIPT  OV  RSOORD— BOSA  FiDB  POROBAB- 
BB— NOTIOI— TSBSPASS  TO  TrT  TITLB. 

1.  Beservation  In  a  deed,  of  the  right  to  con- 
trol as  guardian  said  estate  for  the  benefit  of 
the  grantee,  gives  the  grantor  no  power  to  s^ 
tiie  property. 

2,  A  decree  of  eonftrmatlon  of  a  Bale  of  a 
ward's  inxverty  by  his  guardian  Is  void,  where 
tbe  record  of  the  proceedings  In  the  goardlansbip 
showed  that  there  was  no  orier  of  sale,  bat  that 
Ihe  sale  waa  made  before  the  commencHDent  of 
the  guardianship. 

8.  A  certificate  of  a  clerk  of  court  that  "the 
foregoing  25  pages  of  manuscript  contain  a  true 
and  correct  copy  ^  all  the  proceedings  bad  in 
the  probate  court  *  *  *  in  the  estate  of  the 
minors  *  *  *  as  they  appear  of  record  la 
volnme  2,  transcribed  probate  reCOTds  of  said 
eonnty,  on  the  margina  thereof,"  Is  snfflcient  to 
show  that  the  record  purported  to  be  a  com- 
plete traDseript  of  all  the  proceedings  In  the 
estate. 

4.  Where  parents  sell  ss  their  own  land  of 
their  children,  for  whom  they  are  afterwards 
appointed  guardians,  the  AUdren  can  recover 
the  lands  without  retoming  the  money  received 
from  the  porctiaaer;  It  not  being  shown  that  the 
money  was  expended  for  tbelr  iKoefit,  or  that 
their  parents,  whose  dnty  It  was  to  support  them 
while  minors,  had  been  nnable  to  do  so. 

5.  One  is  chained  with  notice  of  equities  shown 
by  recitals  in  his  chain  of  title. 

6.  Plaiatiff  in  trespass  to  tp^  titie  may  recover 
though  havin'g  only  an  equitable  title  at  com- 
mencement of  the  action,  the  legal  title  having 
thereafter  been  coov^ed  to  her. 

Appeal  from  district  court,  Aransaa  couiH 
ty;  M.  F.  Lowe,  Judge 

Action  by  Samuel  C.  Vineyard  and  anotfaw, 
guardians  of  Lillian  Vineyard,  against  D.  AL 
O'Connor.  Judgment  tor  plalntlfta.  Defend 
ant  ainieals.  Affirmed. 

This  was  an  action  of  trespass  to  try  title, 
brought  In  the  district  court  of  Aransas 
county  by  the  appellees,  Samuel  C.  Vineyard 
and  his  wife,  Anna  W.  Vineyard,  as  guard- 
ians of  their  minor  daughter,  Lillian  Vine- 
yard, to  recover  of  the  appellant,  D.  M. 
O'Connor,  certeln  lands  situated  In  the  said 
county  of  Aransas.  The  appellant  disclaim- 
ed as  to  a  portion  of  the  lands  sued  for,  and 
the  controversy  was  about  4,214  acres,  which 
comprised  a  part  of  several  tracts  described 

1  Writ  of  error  granted  by  supreme  court 
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In  tbe  petttlon.  Hie  trial  was  before  the 
court  wltfaoat  a  Jury.  Afvpellees  lecOTered 
i>/i«  oC  tbe  land.  Hie  case  was  twtore  tlila 
court,  and  tbe  supreme  court  on  a  former  ap- 
peal, which  will  be  found  reported  In  SB  a. 
W.  106*,  and  36  &  W.  424. 

J.  W.  Byrne  was  common  eonrce  of  tltte, 
and  at  one  time  owned  about  18,000  acres  of 
land  upon  Lamar  penlnsola,  In  Aransas  comi- 
ty, about  200  acres  of  which  bad  been  laid  out 
In  blocks  and  lots,  and  called  tbe  town  of 
I^mar.  The  entire  property  was  known  as 
the  "Lamar  Property."  Tbe  seren  tracts  oC 
land  sued  for  are  correctly  described  in  the 
petition/  The  tract  of  4,214  acres  In  contro- 
versy Is  composed  of  several  tracts,  which 
are  correctly  described  In  the  defendant's  an- 
swer. The  title  of  the  plaintiff  LlOlan  Vine- 
yard was  deralgned  1^  tbe  followlns  conrey- 
aaces:  (1)  J.  W.  Byrne  to  WlUlam  Q.  Hale 
and  Ebmeser  Allen,  dated  Felwuary  12, 19SO, 
deed  dtily  aciknowledsed  and  recorded,  by 
widch  Byrne  conr^ed  to  Hale  and  Allen, 
Jointly,  an  un^vided  ^  of  all  the  lands  de- 
scribed In  the  petition.  (2)  James  Byrne  to 
B.  B.  Marey.  dated  April  1.  iSSO,  an  undi- 
vided t/s4  interest.  (3)  James  W.  Bfrne  to 
EraBtna  Williams,  of  date  April  26.  ISiG,  an 
undivided  i/a4  Interest  (4)  James  W.  Byrne 
to  Samuel  Colt  and  3,  B.  Oolt,  dated  April  2, 
1856,  an  undivided  >/t4  interest.  Becelpt  of 
pnrchue  money  was  acknowledged.  ^ 
William  O.  Hale  and  Ebcnezer  Allen  to  8am- 
uel  Colt  and  J.  B.  Colt,  an  undivided  Mi  Inter- 
est, dated  April  22,  1856.  Full  payment  of 
purchase  money  acknowledged.  (6)  James 
W.  Byrne.  William  G.  Hale,  and  Bbenezer 
Allen  to  Samuel  Colt,  an  undivided  i/n  inter- 
est, dated  Janoaiy  30,  1858.  Full  payment 
of  porehase  mon^  acknowledged.  (7)  James 
W.  Byrne  to  Samuel  Colt  an  undivided  '/is 
interest,  dated  April  2,  1861.  Full  payment 
ot  purchase  money  acknowledged.  (8)  Wil- 
liam 6.  Hale  and  EHienezer  Allen  to  Sanmel 
Colt,  dated  April  2.  1861,  an  undivided  >/i« 
interest  Full  pi^mrat  of  purchase  mon^ 
acknowledged.  From  the  foregdiug  convey- 
ances it  will  appear  that  tbe  title  to  tbe  land 
became  vested  in  undivided  Interests,  as  fol- 
lows: B.  B.  Marcy  and  RrastuB  Williams, 
each,  */i4*i  J-  B.  Oolt  and  Samuel  Colt,  Joint- 
ly'. 'V144;  Samuel  Colt  tn  his  own  right 
James  W.  Byrne,  >Vi44  and  one-half 
of  the  town  lots;  William  O.  Hale  and  Eb- 
eneser  Allen,  Jointly,  ^^/n*  and  one-half  of 
the  town  lots.  All  of  tbe  foregoing  deeds 
were  du^  acknowledKed  and  recorded,  and 
those  that  follow  were  also.  Dates  of  ac- 
knowledgment and  record  will  not  be  stated, 
unless  th^  are  material  facts.  (0)  Sheriff's 
deed,  dated  Hay  24,  18S8,  conveying  to  James 
W.  Byrne,  William  Q.  Hale,  and  Ebenezer 
AUen,  Joints,  the  interest  of  J.  B.  Colt.  It 
waa  admitted  the  parties  that  this  deed 
conveyed  title  according  to  Its  purport  This 
conveyance  vested  in  Byrne  an  undivided  in- 
terest of  >Vi44'  making  his  entire  Interest 
"/i*^  (10)  On  the  8th  day  of  August  1870, 


Bllaabeth  H.  0(dt  and  otben,  as  the  hdra  and 
lc«al  rqveeentatlTes  of  Bamutf  Cktlt,  encu^ 
ed  a  qultdidm  deed  to  WUllam  O.  Bale,  ^1- 
nra  J.  Allen,  and  Anna  WlUlam  Ytasonrd  to 
the  mttov  tract  of  land,  as  foUows:  **In  con- 
sideration at  ft  release  of  all  furtbo-  demands 
against  the  estate  and  legal  representatives 
and  luSxn  of  Samuel  C.  Otdt  deceased,  duly 
made  and  executed  1^  William  O.  Hale, 
vlra  J.  AUen,  Anna  W.  Vlneyu^  and  her 
husband,  ^neyahl,  •••  the  re- 
ceipt wlisnwt  is  beret^  acfcnoiriedged,  have 
remised,  rdeased,  and  qnltelalmed,  and  do  by 
these  presents  remise,  release,  and  quitclaim, 
tmto  the  aald  WUllam  O.  Hale,  SyMra  J.  Al- 
len, and  Anna  WlUlam  Vineyard,  aU  tbe 
right  title,  claim,  and  interest  w^tevor  liad 
and  hdd  by  us,  mr  either  of  na,  as  hehrs  or 
devisees  of  said  Samuel  Odt  or  otherwise, 
in  and  to  the  foUowIng  pared  of  land,  to  wit: 
A  tract  of  land  composed  ot  Taxioiu  smaller 
tracts.  In  the  county  of  Befnglo  and  stato  of 
Tkcsb,  at  and  on  the  peninsula  called  Lamar, 
embracing  aU  the  lands  in  said  peninsula  as 
the  same  la  bounded  1^  Aranaas  Baj,  Go- 
pano  Bay,  and  St  Charles  Bay,  and  extend- 
ing back  or  northward  to  a  line  mnning  from 
Gopono  Bay  to  Cavasso  creek,  and  fnmttaiff 
the  western  boondaiy  Une  of  surreys  on  land 
script  numbered  1882/1486  and  22,  and  also 
Including  the  flats,  ahoals,  and  Islands  In  troat 
of  said  pmlnsula,  according  to  tbe  several 
deeds  of  ctmveyance  and  a  mwtgage  deed 
made  to  said  Samuel  Colt  by  said  WUUam 
I  Gteorge  Hale,  Ebeneaer  Allen,  and  Jas.  W. 
,  Byrne,  now  deceased,  with  fuU  rOleaae  and 
I  acquittance  of  tbe  mortgage  debt  expressed 
{  In  the  deed  thereto,— to  have  and  to  hOld,  all 
I  and  singular,  the  said  premises,  together  with 
I  aU  and  singular  the  hereditaments  and  a^ 
'  purtenances  to  tbe  same  belonging,  unto  the 
said  William  Gecwge  Hale,  Sylvlra  J.  AUm, 
and  Ann  WUllam  Yln^ard,  their  heirs  and 
assigns,  forever,  as  tenants  In  commcn,  the 
sold  WUUam  O.  Hale  and  Bylvba  J.  ^len 
having  each  an  undivided  one-fourth  part, 
and  the  said  Ann  WUllam  Vlneiyard  having 
one  undivided  half  part,  ttaereof ;  and  we  do 
herein  covenant  with  the  said  Hale,  Allm, 
and  Vineyard  to  warrant  and  fbrev«r  def  aul 
the  premises  hereby  conveyed  to  the  said  Al- 
Hale,  and  Vineyard,  hein  and  assigns, 
against  aU  persons  lawfully  clalmhig  or  to 
claim  the  same  tmdor,  from,  or  by  ua^  or 
either  ot  us."  This  deed  vras  -duly  acknowl- 
edged and  was  filed  for  record  In  Aransas 
county.  June  80,  1876.  It  was  agreed  by 
the  parties  to  the  suit  that  by  It  aU  the  title 
of  Samuel  Colt  to  the  land  In  controversy 
was  cmveyed,  and  the  l^cal  title  thereto  vest- 
ed, as  specified  in  the  conveyance.  (11)  Deed 
from  J.  W.  Vineyard,  as  administrator  of  J. 
W.  Byrne,  to  Samuel  Vineyard,  dated  May 
28,  1872,  executed  order  of  the  probate 
I  court  of  Refugio  county.  Among  other  prc^ 
erty,  it  conv^vd  3.872  acres,  more  or  lessi, 
and  oU  unsold  town  lots,  of  the  ttocta  known 
as  the  "Lamar  Property,"  owned  by  Hale. 
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AllNif  axid  tostftton  (meaning  J.  W.  Byrne), 
bdnK  two-el|^B  of  18,500  acres  tindlTld«d, 
and  whlcli  Is  set  down  In  the  r^ort  oC  sate 
as  Item  S;  also  three^lghtba  Interest  In  a 
dalm  for  property  In  "Lamar  Property,"  sold 
Samnel  Ooll;  now  deceased,  and  not  paid  for, 
whleih  Interest  amounts  to  about  2,531^  acres 
of  land,  more  or  less,  or  the  correspondlnff 
iwlee  to  be  piUd  for  the  same,  say  |6,7&0.  In 
the  hands  ct  WflBam  O.  Hale  for  settlement 
(12)  The  foUkming  deed  from  S.  O.  Vineyard 
to  Samod  HatT^  Vineyard:  **Stata  of  Tier- 
as,  Oomtty  of  Aransas,  Know  all  men  by 
tfaeae  prosenta  that  I,  Samnd  0.  Vineyard, 
of  the  state  of  Tttna  and  coonly  of  Aransas, 
fbr  the  sum  one  dtrflar,  and  ont  of  affection 
for  my  son  Samnel  Harvey  Vln^ard,  do  here- 
by gran^  retease,  and  conv^,  to  baTe  and  to 
hold  fineTer,  all  my  right,  title,  and  Interest 
In  the  estate  ot  James  W.  ^me,  pnndiaaed 
by  me  at  administrator's  sale  In  behalf  of 
my  son  Samuel  Harvey  Vineyard,  and  heirs 
of  S.  G.  Vineyard  and  Anna  W.  Vln^ard; 
hereby  reserving  the  right  to  control  as  guard- 
ian Bidd  estate  for  the  benefit  of  8.  H.  Vhie- 
yard  and  heirs  of  S.  O.  Vineyard  and  Anna 
W.  Vineyard.  And  I,  the  said  Samuel  G. 
Vln^ard,  for  and  In  consideration  of  Uie  sum 
of  one  dollar  to  me  in  hand  told,  do  hereby 
bind  myscAf  by  these  invsents  to  warnmt  and 
defend  and  protect  onto  the  said  Samuel  Vine- 
yard and  heirs  of  S.  O.  vineyard  all  the  poo- 
sessions  hoennto  conveyed  thia,  the  8th  day 
ot  October,  1878,  A.  D."  The  deed  was  ac- 
knowledged and  filed  for  record  on  the  day 
oC  its  dale.  (13)  Deed  from  Harvey  8.  Vine- 
yafd  to  his  slater,  LUllan  Vineyard,  the  a:f- 
pellee,  for  his  entire  interest  In  tlie  foregoing 
conv^ance  from  S.  0.  Vineyard  to  lilm.  Th\a 
deed  was  dated  November  23,  186S;  acknowl- 
edged January  28,  1862;  and  recorded  in 
Aransas  county,  June  10,  1802.  (14)  A  con- 
veyance from  Anna  W.  Vineyard  and  her  hus- 
band, Samuel  C.  Vineyard,  to  the  minor  plain- 
tiff. LUUan  Vin^rard,  dated  August  6,  1S06, 
declaring  that  the  proper^  conveyed  to  An- 
na W.  Vineyard  by  Elizabeth  Oolt  and  otliers, 
as  heirs  and  devisees  of  Samuel  Oolt,  in  Au- 
gust, 1870,  was  conveyed  in  trust  for  the 
Byrne  estate,  and  tor  the  purpose  of  carrying 
oot  fh»  trust  she  executed  said  instrument, 
and  conveyed  to  Lillian  Vineyard  all  her 
right,  title,  and  Interest  in  the  property  con- 
veyed to  hex  by  the  Oolt  heirs. 

In  order  to  show  title  in  himself,  the  appel- 
lant introduced  the  following  evidence:  (1) 
The  prtitmlnary  and  final  decree  in  suit  In  the 
district  court  of  Aransas  conn^,  Tex., 
brought  by  the  representatives  of  W.  G.  Bale 
against  S.  O.  Vineyard  and  Anna  W.  Vineyard 
and  tlie  rqnwsentadves  of  Bbeneoer  Alien, 
and  otb^  for  the  partition  of  the  Lamar 
property.  These  decrees  were  made  on  No- 
vember 6^  lS76t  and  May  U,  1877,  respective- 
ly. Neither  Samud  Harvey  Vin^ard  nor  the 
api)eUee  LlUlan  Vineyard  was  a  party  to  this 
salt  The  preHminsry  deave,  diqMwtDg,  also, 
of  the  Interests  of  the  other  parties,  adjudged 


that  the  said  a  0.  Vln^ard  and  A.  W.  Vine- 
yard  wm  entitled  to  11/14  of  the  land,  the 
Lamar  pn^erty  xmsald  by  Byrne,  All«a.  and 
Hale.  The  report  of  the  commissioaers  In 
partition,  copied  Into  the  final  decree,  sets 
aiwrt.  In  addltkm  to  certain  town  lots  and 
blo(^  and  ontiots  and  reservations,  a  tract  of 
4,214  acres,  composed  ot  several  stnaller 
tracts,  to  8.  O.  Vln^ard  as  11/14  of  the 
whole:  and  the  final  decree  confirmed  the 
titles  of  the  several  parties,  respectively,  em- 
braced In  the  prdtanlnary  decree  and  r^ort, 
to  several  tracts  allotted  to  them  by  the  com- 
mlsaloners.  ^  Two  powos  of  attorney  from 
a.  0.  Vineyard  to  Anna  W.  Vineyard.  Tbe 
first,  dated  AUy  19,  1877,  antborlaed  her  to 
sdl  lands  la  Refugio  and  Aransas  counties; 
the  second,  dated  June  ZL,  1877,  authorised 
her  to  sell  and  conv^f  all  his  right,  title,  and 
Interest  In  and  to  a&  and  any  pn^r^  he  had 
In  the  state  of  Tttxas.  (8)  Deed  fnnn  H.  C. 
Vineyard  and  Anna  W.  Vineyard  to  Jolm  O. 
Herring,  dated  June  12,  1877,  conveying,  with 
gmeral  warranty  of  title,  4.214  a<»es  of  land 
described  In  the  decree  of  partition.  Tbls 
deed  was  ezecoted  1^  Anna  W.  Vineyard  for 
herself  and  as  attorney  In  fact  tor  Samnd  C. 
Vln^ard.  It  recited  a  consideration  of  91^107 
In  cash,  and  the  further  consideration  of 
$2,107,  payable  two  years  after  date,  with  10 
per  c&it  interest,  vendor's  lien  reserved.  (4) 
Appellant  proved  a  regular  ctkain  of  transfws 
by  warranty  deed  from  John  C  Herring  to 
himself  for  the  4,214  acres  of  land  conv^ed 
by  Vineyard  and  wife  to  Herring.  Appellant 
offered  In  evidence  a  certified  copy  of  a  de> 
cree  of  confirmation  of  a  sale  by  S.  O.  Vine- 
yard and  Anna  W.  Vineyard,  as  guardians  of 
Samuel  Harvey  Vineyard,  Alexander  T.  Vine- 
yard, and  Lillian  Vineyard,  made  by  the  pro- 
bate court  of  San  Patricio  county,  Tex„  cou- 
ftnnlng  a  sale  to  John  0.  Herring  of  4,214 
acres,  and  ordering  the  conveyance  to  be 
made;  and  also  offered  tbe  deed  of  convey- 
ance executed  by  the  guardians  In  accordance 
with  said  decree,  said  deed  dated  July  14, 
1883.  To  tbe  Introduction  in  evidence  ot 
these  Instruments  tbe  plaintiffs  objected  on 
the  following  grounds,  to  wit:  Because  the 
decree  of  conflrmatlon  was  void  on  Its  face, 
and  because  there  was  no  preceding  order  of 
sale  made  by  the  county  court  of  San  Patricio 
county  shown,  antborlslng  the  guardians  to 
make  the  sale  for  the  lands  described  in  the 
deed  and  decree  of  confirmation.  The  court 
sustained  the  objections,  to  which  ruling  the 
defendant  excepted,  and  filed  his  bill  of  ex- 
ceptions, fully  setting  out  tbe  decree  of  con- 
firmation and  tlie  conveyance  made  in  accord- 
ance with  It  The  substance  of  this  decree 
will  be  found  below  in  the  further  statement 
of  the  facts  admitted  on  behalf  of  appellees, 
with  a  transcript  of  the  proceedings  of  the 
guardianship,  as  bearing,  only  as  limited  by 
tbe  court,  upon  the  alternative  plea  of  appel- 
lant for  tbe  restitution  of  the  purchase  money. 
The  appellant  also  introduced  in  evidence  a 
certified  copy  of  a  report  filed  1^8.11  and 


Digitized  by 


68 


48  SOUTHWESTERN  REE*OBTEB. 


(Tex. 


Anna  W.  Vineyard,  as  ^ardiana.  dated  An- 
enst  1,  1898,  and  filed  In  the  county  court  of 
San  Fatirldo  county,  Tex.,  on  August  7,  1893, 
wherein  they  reiwrt  to  the  court  the  receipt 
of  the  pnrchaae  money  tnm  John  C.  Herring 
for  the  4^214  acres  of  land,  and  the  dtebnrse- 
ment  of  same  tax  the  benefit  of  their  wards. 
It  does  not  aK>ear  that  this  r^rt  was  ever 
approved  by  the  county  court. 

From  a  transcript  of  the  proceedings  In  the 
estate  of  the  minors  Harrey  8.,  Alexander  T., 
and  Lillian  Vineyard,  put  In  evidence  by  the 
appellees  over  the  objection  ct  the  appellant, 
it  appears  that  the  implication  for  letters  of 
guardianship  upon  the  estate  of  said  minors 
was  filed  November  8,  18^;  that  the  order 
appointing  the  appellees  S.  C  Vineyard  and 
Anna  W.  Vineyard  guardians  was  made  No- 
vember 2S,  1882;  that  the  guardians  qualified 
January  1,  18S3.  The  inventory  and  list  of 
claims  were  filed  January  15,  1883.  The  in- 
ventory does  not  contain  the  land  In  contro- 
versy, nor  any  reference  to  It;  bot  In  the  list 
of  claims  Is  an  Item  of  f 2.500,  purporting  to 
hare  been  deposited  in  the  probate  court  of 
Travis  county,  for  the  benefit  of  said  minors, 
as  part  of  the  purchase  money  of  4,207  acres 
sold  to  John  C.  Herring  out  of  the  Lamar 
tract  On  January  IS,  1863,  S.  O.  and  Anna 
W.  Vln^ard,  as  guardians  of  said  minors, 
filed  an  application  to  the  court,  representing 
that  on  the  12th  day  of  June  they  had  sold 
and  conveyed  to  John  C.  Herring,  of  Aransas 
county,  Tex.,  4,214  acres  of  land,  which  was 
fully  described  in  the  application,  aiid  Is  the 
land  in  controversy;  that  the  sale  was  made 
for  one-half  cash,  ^2,107,  and  the' balance, 
^2.107,  on  two  yeartf  time,  secured  by  a  prom- 
issory note  bearing  10  per  cent,  interest;  that 
the  note,  principal  and  interest,  hnd  l>een 
paid;  and  that  $2,500  had  been  deposited  In 
the  probate  court  of  Travis  county  for  the 
benefit  of  their  wards,  and  the  ba^nce,  $2,- 
136.40.  had  t>een  expended  for  their  education 
and  maintenance;  and  prayed  for  an  order  of 
the  court  confirming  said  sale.  On  the  date 
that  this  application  was  filed,  to  wit,  January 
IS,  1883,  the  court  entered  an  order  In  said 
gtiardlanship  that,  "In  the  matter  of  the  ap- 
plication of  the  guardians  of  said  minors  for 
confirmation  of  sale  made  to  John  C.  Herring 
of  certain  real  estate  of  said  minors  this  day 
filed  In  court.  It  Is  ordered  that  the  same  be 
continued  for  glvli^  notice  as  required  by 
law."  At  the  March  term,  1883,  on,  to  wit, 
March  19, 1893,  the  order  of  confirmation  was 
made  as  above  mentioned.  It  commenced 
with  the  recital:  "This  day  came  on  to  be 
heard  the  application  of  S.  O.  Vineyard  and 
Anna  W.  Vineyard,  guardians  of  the  estate  of 
said  minors,  for  the  confirmation  of  sale  here- 
tofore  made  by  the  said  guardians  to  J.  O. 
Herring  of  certain  real  property  belonging  to 
and  part  of  the  estate  of  saJd  minors,  descrlt)- 
ed  as  follows,  to  wit."  Then,  following  the 
description  of  the  land,  which  Is  the  same 
that  is  in  controversy,  the  decree  concludes: 
"And  It  appearing  to  the  court  that  applica- 


tion was  In  doe  and  legal  form,  and  that  said 
sale  was  fairly  made  and  in  conformity  with 
Idw.  and  that  the  purchase  mmey  for  said 
land  has  been  fully  paid,  It  is  therefWa  or- 
dered, adjudged,  and  decreed  by  the  court 
that  the  sale  be,  and  the  same  is  hereby.  In 
all  things  confirmed.**  The  order  further  di- 
rects the  cletk  to  «atar  this  in  the  minutes, 
and  the  guardians  to  execute  to  Herring  a 
conveyance  of  the  lands.  There  were  no  otti- 
er  proceedings  In  said  guardianship  with  re- 
spect to  the  sale  of  the  land.  It  was  shown 
that  Herring  paid  nothh^  tor  the  conveyance 
executed  to  him  by  the  guardlana  No  new 
sale  was  made  to  him.  There  was  no  ko*'^- 
ianshlp  of  the  minors  In  the  probate  court  of 
Travis  county.  Anna  W.  Vineyard  was  a 
granddaughter  and  sole  'lesgatee  and  Avnaee  of 
J.  W.  Byrne.  Neither  Samnd  Colt  nor  his 
heirs  ever  owed  her  anything.  Before  the 
execution  of  the  deed  from  the  Colt  hehrs  to 
her,  she  and  her  husband  bad  signed  an 
agreement  comtHromislng  a  claim  In  favw  of 
her  grandfather's  estate  against  the  Qait  es- 
tate. 

Glass,  Callender  A  Garsner  and  Proctors. 
tor  ^pellant   Ward  &  James,  for  appellees. 

GARRETTT,  a  J.  (after  stating  the  furts). 
The  appellant  has  assigned  as  error  awf^ex- 
Ing  upon  the  face  of  the  record  the  action 
of  the  court  In  awarding  Judgment  In 
favor  of  the  appellee,  because  she  derived 
title  ^m  Samuel  Harvey  Vineyard,  and 
he  from  bis  father,  S.  €.  Vineyard,  and 
the  deed  of  S.  0.  Vineyard  expressly  re- 
served the  right  to  control,  as  guardian,  the 
estate  granted;  that  Samuel  Harvey  Vln^ard 
took  the  estate  subject  to  the  limitations  of 
the  reserved  right  In  S.  C.  Vineyard  to  exer- 
cise over  said  estate  all  the  power  of  a 
Ruardian,  and  said  estate  was  deeded  by  the 
deeds  of  said  father,  made  during  said  gran- 
tee's minority,  to  Herring.  The  language  of 
the  reservation  in  the  deed  Is:  "Keveibj  re- 
serving the  right  to  control  as  guardian  said 
estate  for  the  benefit  of  S.  H.  Vtaieyard."  etc 
Whatever  this  right  may  have  amotmted  to. 
It  was  clearly  not  that  of  a  power  to  sell.  It 
was  "to  control  as  guardian,"  and  may  have 
amounted  to  nothing,  since  be  was  the 
natural  guardian,  and  was  entitled  to  the 
legal  guardianship,  A  guardian  In  control  of 
his  ward's  estate  has  no  power  to  sell  It 
without  authority  from  the  court.  The  deed 
from  S,  G.  Vineyard  to  Herring  for  the  land 
In  controversy  was  without  any  order  of  the 
court,  and  was  executed  long  before  there 
was  any  guardianship  pending.  In  the  con- 
veyance of  the  land  Vineyard  dealt  with  it 
as  his  own.  His  deed  was  not  operative  to 
convey  any  Interest  In  the  land  belonging  to 
Samuel  Harvey  Vineyard.  As  we  have  veen, 
S.  0.  Vineyard  and  Anna  W.  Vineyard  under- 
took to  convey  the  land  In  controversy  to 
Herring  by  their  deed  dated  June  12,  1877. 
as  the  land  set  aside  to  8.  G,  Vln^ard  In  tha 
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decree  of  partition  In  the  Hale  salt.  When 
appelant  offered  In  evidence  the  deed  execut- 
ed by  S.  C.  and  Anna  W.  Vineyard  aa  guard- 
ians of  the  minor  appellee  and  others,  dated 
July  14,  1883.  and  a  certified  copy  of  the  de- 
cree of  confirmation  of  sale  from  the  records 
of  the  probate  court  of  San  Patricio  county, 
Tex.,  entered  In  the  guardianship  of  the 
minora  Samuel  H.,  Alex.  T.,  and  Lillian  Vine- 
yard, the  appellees  objected  that  the  deed 
and  decree  were  void  on  their  face,  and  be- 
cause no  order  of  sale  had  been  made  by 
the  county  court  to  authorize  said  convey- 
ance. The  other  proceedings,  and  the  record 
In  the  matter  of  the  guardianship  of  the 
said  minors,  showed  that  no  order  of  sale  had 
In  fact  ever  been  entered  nor  could  have  been 
made.  The  guardianship  was  opened  for  the 
first  time  by  an  application  for  letters  filed 
November  8,  18S2.  The  order  was  entered 
appointing  them  guardians  on  the  25th  day 
of  November,  1882.  They  qualified,  and  at 
the  January  term  of  the  court  filed  the  ap- 
plication for  the  confirmation  of  the  sale  they 
had  never  made  as  goardians,  nor  by  any 
order  of  the  court,  In  which  they  represented 
that  on  the  12th  day  of  June,  1877,  they  had 
sold  and  conveyed  to  John  O.  Herring,  of 
Aransas  county,  Tex.,  the  land  In  controversy, 
which  was  fnlly  described  In  their  applica- 
tion. They  set  out  the  terms  of  sale,  and 
stated  that  the  purchase  money  had  been 
fully  paid,  and  asked  the  court  for  an  order 
confirming  their  said  sale.  In  the  Inventory 
and  appraisement  filed  by  them  in  the  guard- 
ianship, no  mention  is  made  of  the  land, 
except  that  in  the  list  of  claims  It  was  stated 
that  there  was  $2,500,  belonging  to  said 
minora,  on  deposit  in  the  probate  court  of 
Travis  county,  as  part  of  the  purchase  money 
on  4,^  acres  of  land  sold  to  Herring.  No 
guardianship  of  the  minors  had  ever  been 
pending  In  Travis  county.  So  it  appeared 
from  the  entire  record  that  no  application  for 
the  sale  of  the  land  bad  ever  been  made,  nor 
had  any  order  ever  been  entered  directing 
the  sale  thereof,  but  that  the  decree  of  con- 
firmation, offered  in  evidence,  was  made  upon 
the  application  of  the  guardians,  showing 
that  the  land  had  been  already  sold  by  them 
to  Herring  In  1877,  before  the  guardianship  of 
said  minors  had  opened,  and  before  the  birth 
of  said  Lillian  Vineyard,  the  minor  appellee. 
WbUe  It  is  true  that  the  decree  of  confirma- 
tion Is  the  final  act  of  the  court,  and  that,  In 
the  absence  of  anything  In  the  record  to 
show  that  the  proper  order  of  sale  had  not 
been  made,  regularity  in  the  proceedings 
would  be  presumed  in  favor  of  the  decree, 
no  authority,  that  we  have  been  able  to  find, 
goes  so  far  as  to  authorize  any  such  pre- 
sumption against  the  face  of  the  record.  It 
la  clear  to  our  minds  that,  while  the  court 
had  the  Jurisdiction  to  sell  the  property  of 
the  minors,  it  had  never  in  fact  undertaken 
to  exercise  It,  and  was  clearly  without  au- 
thority to  render  the  decree  confirming  the 
sale.   The  decree  of  confirmation  offered  in 


the  evidence  was  wholly  void  and  of  no 
authority,  and  did  not  support  the  deed  of- 
fered with  It  It  was  therefore  subject  to 
collateral  attack,  and  was  properly  excluded 
^m  consideration  as  any  evidence  of  title 
In  the  appellftnt  We  deem  It  unnecenary 
to  discuss  the  authorities  further  than  to 
say  that  we  do  not  rest  our  decision  upon 
the  case  of  Ball  v.  Collins  C£vai.  Sup.)  5  S.  W. 
622,  which  is  so  TigOTOosly  assailed  by  couiir 
Bel  for  appellant  It  Is  listed,  not  npon  the 
fact  that  no  order  of  sale  appears  on  the 
record,  bnt  that  it  affirmatively  appears  from 
the  record  that  no  order  of  sale  was  ever 
made,  and  that  the  court  undertook:  to  devest 
the  title  of  the  minora,  without  any  sale  at 
all. 

Objection  was  made  by  the  appellant  to 

the  introduction  of  the  certified  copy  of  the 
transcript  of  the  record  of  the  probate  pro- 
ceedings in  the  guardianship  of  the  Vineyard 
minors  In  the  San  Patricio  county  court,  but 
none  of  the  objections  urged  were  well  taken. 
The  proceedings  were  proper  evidence  before 
the  court,  for  they  gave  the  death  wound  to 
the  decree  by  which  It  was  sought  to  sus- 
tain the  guardians'  deed.  The  objections 
urged  against  the  admissibility  of  the  mm- 
flcrlpt  are:  (1)  The  record  of  this  case  shows 
that  It  Is  not  a  complete  transcript;  (^)  the 
clerk  does  not  so  certify;  and,  (3)  as  a  certi- 
fied copy  of  a  transcribed  record,  It  was  not 
admissible.  The  certificate  Is:  "State  of 
Texas,  County  of  San  Patricio.  I,  Steven  J. 
Lewis,  clerk  of  the  county  court  in  and  for 
San  I^trldo  county,  Texas,  do  hereby  certify 
that  the  foregoing  twenty-five  pages  of  man- 
uscript contain  a  true  and  correct  copy  of  all 
the  proceedings  had  In  the  probate  court  of 
said  county  In  the  estate  of  the  minors  Har- 
vey S.,  Alex.  T.,  and  Lillian  Vineyard,  as 
they  appear  of  record  in  volume  2,  transcribed 
probate  record  of  said  county,  on  the  margins 
thereof.  Witness  my  hand  and  seal  of  of- 
fice ait  office  In  SInton,  Texas,  this  the  4th 
day  of  August  [Signed  officially.]"  The  ar- 
ticle (45S8)  of  the  Revised  Statutes  of  1890 
which  provides  for  the  transcribing  of  rec- 
ords also  makes  provision  that  such  records 
shall  have  the  same  force  and  effect  In  court 
as  the  originals.  By  article  2306  It  Is  pro- 
vided that  certified  copies  may  be  made  of  the 
original  records  and  used  in  evidence.  The 
certificate  of  the  clerk  was  sufficient  to  show 
that  the  record  purported  to  be  a  complete 
transcript  of  all  the  proceedings  in  the  estate, 
and  the  record  does  not  contradict  the  cer- 
tificate. We  think,  therefore,  that  there  is 
no  error  in  refusing  to  receive  in  evidence  the 
deed  and  copy  of  the  decree  of  confirmation. 
Having  been  admitted,  the  record  can  be  con- 
sidered for  every  purpose.  Upon  this  branch  of 
the  case,  the  only  question  remaining  to  be  con- 
sidered Is  whether  or  not  the  purchase  mon^ 
received  by  S.  C.  Vineyard  and  Anna  W.  Vine- 
yard from  Herring  for  the  sale  of  the  land 
should  be  returned  to  appellant  before  the 
appellees  should  be  allowed  to  recover  thi 
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land.  It  seems  that  to  state  Uils  pn^oiltton 
sbould  be  to  answa  It  Vla^rd  and  lila 
vlfe  »M  the  land  to  Herring  aa  their  own 
im>pert7,  and  not  as  Uiat  of  their  wards. 
Thej  dealt  with  It  as  their  own.  And,  fur^ 
ttaer,  there  la  no  evidence  that  the  money  had 
been  expended  for  the  ben^t  of  plaintiff  or 
that  of  her  vendor,  Samuel  Harvey  Vln^ard. 
In  the  report  of  0ie  guardians  flled  In  the 
county  court  In  1898,  they  endeavor  to  show 
by  general  charges*  not  ttemlxed,  against  the 
minors,  that  the  money  had  been  so  expend- 
ed; bat  this  report  was  never  approved,  and 
tttere  Is  no  proof  that  the  expenditures  were 
ever  made.'  It  was  also  the  duty  of  the  par- 
ents to  suppurt  their  minor  chUdreo,  and  It 
was  not  shown  that  they  were  unable  to  do 
to.  Am  hdd  fay  this  court  In  the  case  of  Vine- 
yard V.  Bmndrett,  ^  S.  W.  232,  recently  de- 
cided, t3ie  deed  of  Oolfs  h^cs  to  Anna  W. 
Vineyard  vested  In  her  tbe  legal  title  to  one- 
half  of  the  Colt  Interest,  and  the  iu>peUee  La- 
llan Vineyard  became  vested  with  tbe  equi- 
taUe  Interest  thereto  as  owner  of  whatever 
Interest  the  estate  of  J.  W.  Byrne  bad  there- 
in since  a  r^oltlng  trost  was  vested  In  said 
estate  by  the  conveyance. 

It  Is  urged  that  appellant  became  the  owner 
of  the  legal  title  vested  In  Anna  W.  Vineyard 
by  the  deed  of  the  CMt  heirs,  and  that  he  puiv 
chased  the  land  without  notice  of  the  equity 
In  the  Byrne  estate.  It  clearly  appears  from 
the  ezamlnatton  of  the  chain  of  title  and  the 
recitals  therein,  of  which  tbe  appellant  Is 
boand  to  take  notice,  that  the  conveyance  of 
the  Colt  heirs  was  made  In  conalderntlon  of  a 
claim  In  favor  of  the  Byrne  estnte  for  the 
purchase  money  of  the  several  Interests  con- 
veyed by  him  to  Samuel  Colt,  and  with  such 
notice  he  had  not  far  to  go  to  learn  the  true 
state  of  the  title.  He  cannot  be  held  to  be 
an  Innocent  purchaser.  The  appellee  Lillian 
Vineyard  became  vested  with  the  absolute 
legal  title  upon  tbe  conveyance  to  her,  execut- 
ed August  6,  1686,  if,  Indeed,  Samuel  Harvey 
Vineyard  had  not  already  been  invested  with 
It  by  the  conveyance  from  8.  G.  Vineyard  as 
•f  the  community  property  of  himself  and 
Anna  Vineyard.  Having  the  equity,  It  is  no 
objection  that  this  deed  was  executed  to  her 
after  the  Institution  of  the  suit  Samuel 
Harvey  Vineyard  not  having  been  a  party  to 
the  partition  suit  of  Hale  v.  Vineyard,  tlie  ap- 
pellee  was  not  bound  by  the  partition  made 
therein,  and  her  Interest  In  the  land  remain- 
ed an  undivided  Interest,  as  owned  by  the 
estate  of  J.  W.  Byrne,  including  the  claim 
against  the  Colt  estate.  We  are  of  the  opin- 
ion that  the  administrator's  sale  in  the  Byrne 
estate  conveyed  tbe  equitable  title  to  the 
Colt  Interest  In  the  property  to  Samuel  C. 
Vineyard,  and  that  his  deed  to  Samuel  Har- 
vey Vineyard  vested  the  same  In  him.  We 
have  deemed  it  unnecessary  to  review  the  au- 
thorities discussed  by  counsel  in  their  briefs, 
but  have  simply  stated  our  conclusions;  and 
from  these  it  follows  that  the  Judgment  of  the 
court  below  In  awarding  the  land  In  contro- 


vert to  the  appeUee  lilUan  Vineyard  was 
right,  and  should  therefore  be  affirmed:  Af- 
flrmed. 

BRTGIITMAN  v.  FRY  rt  aL ' 

(Court  of  Civil  An^s  ttf  Texas.   Dec  8, 
18d7.) 

VsNDoa's  LiKX— FoREOLOBcaa— Pabtibb — Affbai* 

— In  JD  KCTIUN— D 1S80LCTI0S . 

1.  As  a  wife  has  no  homestead  rights  to  land, 
as  against  a  vendor's  lien  on  said  land,  she  is 
not  a  necessary  party  to  a  suit  to  foreclose  such 
a  lien. 

2.  Where  a  case  Is  diamissed  at  the  request 
of  one  of  the  parties,  such  party  cannot  on  ap- 
peal, complain  of  the  act  of  die  court  Id  dlsmlas- 
ine  ttie  case. 

3.  Affldarita  and  documentary  evidence  are 
admissible  in  a  hearing  on  an  answer  and  motion 
to  dissolve  a  temporary  writ  eiijoiuiiig  the  en- 
forcement of  an  order  of  sale  of  land. 

Appeal  from  district  court  Coleman  coun- 
ty; J.  O.  Woodward,  Judge. 

Action  by  Harriet  Brightman  against  John 
3.  Fry  and  others.  Case  was  dismissed,  and 

plfllntHf  appeals.  Affirmed. 

L.  B.  Russell,  T.  H.  Strong,  and  L.  H. 
Brigtatman,  for  aniieUant  Sims  A  Snodsrsn* 
for  appellees. 

nSHBR,  0.  J.  This  Is  u  InJimctlDn  nxtt 
brought  by  the  ai^llont,  Mrs.  Kurlet 
Brlghtman,  against  John  J.  Fry  and  her  tana- 
band,  Lyman  Brlghtman,  to  restrain  the  exe- 
cution of  an  order  of  sale  on  ST%  acres  of 
land,  an  tindlvided  Interest  In  a  125-acre  tract 
In  Coleman  county.  Tbe  petltkm,  In  effect 
alleges  that  the  land  In  controversy,  87^ 
acres,  was  purchased  by  her  and  her  husband 
from  the  appellee  John  Fry  and  his  married 
daughter,  Mrs.  Oreen,  they  at  the  time  own- 
ing the  87%  acres,  which  was  an  undivided 
part  of  125  acres,  the  balance  being  owned 
by  the  minor  children  of  Fry;  that  the  land 
so  purchased  was  purchased  by  plaintiff  and 
her  husband  as  their  homestead,  and  that  a 
deed  with  covenants  of  warranty  was  exe- 
cuted therefor,  and  the  purchase  money— 
$875~-was  paid  In  cash,  being  the  full  amount 
due  for  said  land;  and  that  she  and  ber  hus- 
band thereupon  moved  upon  tiie  land,  and 
occupied  It  as  a  homestead  up  to  the  date 
of  the  Institndon  of  this  suit.  It  Is  also  al- 
leged that  it  was  understood  between  Bright- 
man  and  Fry  that  the  land  so  purchased 
should  be  free  from  all  Inctunbrance,  and  that 
during  the  progress  of  the  negotiations  for 
the  purchase  thereof  and  afterwards  Fry,  aa 
the  guardian  of  his  minor  children,  agreed  to 
sell  to  Brlghtman  the  balance  of  the  126-acre 
tract,  and  in  pursuance  thereof  a  trade  was 
made  by  which  Fry  executed  his  bond  for 
title,  agreeing  to  convey  to  Brlghtman  the 
balance  of  said  land;  and  thereupon  Bright- 
man  executed  to  Fry  purchase-money  notes, 
with  vendor's  lien  retained  for  the  interest  of 
said  minor  children.  The  petition  alleges.  In 
effect,  that  the  interest  of  the  minor  children 
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agreed  to  be  oonveyed  1»7  bond  toae  title  was  a 
Bpparatp  and  distinct  transaction  fron  the 
purchaae  of  tbe  87%  acres  from  Fry  and  hla 
married  dangliter,  Mra.  Green,  uid  that  the 
rendor'B  Uen  did  not  eoTer  that  part  of  tbe 
land.  It  la  also  Charged  that  afterwards, 
Dptn  fallnre  of  Br^tatnian  to  pay  tbe  Ten- 
dor's  lien  notes  be  had  ezecnted,  Fry  Insti- 
tuted snlt  npon  those  notes,  In  which  bo 
son^t  to  forectote  the  Tender's  lien  on  the 
entire  tract  of  125  acres,  Indadlng  tbe  land 
dalmed  irialntUf  as  a  homestead;  and  In 
pnrsnanea  of  a  ftsndnloit  conqtlraey  between 
him  and  her  husband,  Brlstatman,  an  agreed 
Jndgmoit  was  tendered  In  Fry's  favor  against 
Brlghtman  tor  the  purchase  mosey  due.  and 
(or  a  Coredosore  of  tbe  vendor's  Uen  oa  tha 
entire  tract  She  allegaa  that  she  was  not  a 
party  to  this  salt,  and  Uiat  Jwlgment  vaa 
obtained  and  piocnr^  In  fraud  of  her  home- 
stead rights,  In  that  bo  rendor'a  lien  existed 
against  the  87%  acres.  An  execution  and  or- 
der at  sale  was  issued  svon  this  Judgment, 
the  execution  of  wblch  In  this  salt  she  seeb 
to  restrain. 

A  tenqioraiy  writ  of  InJimetlai  was  grant- 
ed, restraining  the  enf  ncement  of  tbe  order 
of  sale,  and  thereafter  Fry  fUed  an  answer 
under  oath,  denying  tbe  equities  of  plaintiff's 
tdU,  and  traTcrslng  the  material  all^tkms 
ttereof,  and.  hi  effect,  alleging  that  the  trade 
resulting  In  the  sale  of  tbe  125  acres  was  aO 
one  transaedan,  and  that  the  negotiations 
therefor  were  oarried  on  and  conducted  be- 
twMB  btm  and  Brlghtman,  the  husband  of 
an>pnant:  and  that  tbe  Tendor'a  lien  existed 
iQwn  the  entire  tract,  and  ttaat.  If  appellant 
aeqalred  any  bomeatead  rights  In  tbe  laid, 
tte  aam*  were  nbleet  to  Oils  lien;  tbat  there 
was  BO  Intentkm  upon  Us  part  or  that  of 
Britfitman  to  dtfrand  the  ^abitlS,  but  that, 
upon  failure  of  Brightman  to  pay  the  notes, 
tbe  mlt  was  lastltnted  by  him  to  foreclose 
the  Uen;  and  tbat  me  jndgSMttt  entered  In 
that  case,  foreetoaing  tbe  Uen  on  the  enttae 
tmc^  WBS  oMalnsd  In  good  Caltb.  Accom- 
panying this  answer  was  a  motion  made  to 
dlssolTs  tbe  temporary  bijunetlon,  for  tbe 
reason,  among  others,  Oat  tbe  sworn  an- 
swer negatlred  tbe  eqnttlM  of  jdalntUf  "s  case. 
Qpon  hearing  the  motion,  tbe  court  dissolred 
the  temporary  writ,  and  held  tbe  case  over 
for  a  hearing  npon  the  merits.  When  the 
ease  was  called  for  trial  on  the  merits,  the 
defendant  Fry  made  an  application  for  con- 
ttamance,  wblch  tin  court  granted.  Thereup- 
on tbe  appellant  dismissed  her  case,  and 
frmn  that  Judgment  of  dlamlsaal,  she  prose- 
cntes  tUs  i^ipeaL 

No  motion  was  made  In  the  court  betow  to 
reinstate  the  case  open  the  docket  There  is 
DO  statement  of  facts  la  the  record,  but  there 
are  some  findings  of  the  court  upon  which 
It  based  its  action  dissolving  the  temporary 
writ  of  Injunction.  It  i^peara  from  thess 
findtnga  tbat  tbe  CMVt,  hi  addition  to  the 
(acta  stated  la  the  sworn  answer,  heard  doc- 
nmentaiy  CTidsnce,  and  the  court  states  that 


it  In  part  bases  its  action  In  dissolving  tbe 
writ  upon  this  evidence.  The  record  does 
not  Inform  us  what  thla  evidence  was.  The 
I^lntlff,  In  prosecuting  this  aipeal,  bases 
most  of  her  asslgnuukts  upon  error  of  the 
court  In  dis«^Tliig  the  tonporary  wilt,  taking 
tbe  position  tbat  tbe  primary  purpose  of  the 
suit  was  to  restratai  tbe  sale,  and  the  disso- 
lution of  tbe  wilt  practically  ended  the  case. 
Therefore  Ae  dismissed  her  entire  case,  in 
order  to  obtain  a  final  Judgment  from  which 
an  appeal  would  Ue.  Tbe  answer  of  the  de- 
fendant Fry,  If  true,  presented  a  good  defense 
to  plalntUTs  case,  and  stated  grounds  iqmn 
which  the  court  was  Justified  In  entering  the 
order  dissolving  the  writ  It  appears  from 
the  flncUngs  that,  In  addition,  tbe  coart  beard 
evidence  bearing  upon  tha  Isaues  raised  by  the 
answer.  If  it  was  true,  aa  alleged  In  tbe 
answer,  that  tbe  vendor's  Uen  covered  the 
entire  tract  of  land  purchased  by  Brightman 
from  Bty.plalntura  homestead  rlghta  would  be 
subordinate  thereto.  She  could  acquire  oo 
homestead  rlghta  as  against  her  vendinr.  And 
if  Fry  and  Brightman,  hi  good  faith,  aa  al- 
leged by  tbe  answer,  agreed  that  Judgment 
ahould  be  rendered  In  Fry's  fovw  foredoMng 
that  Uen,  the  plalntur  would  have  no  grounds 
upon  which  to  c«nplain.  If  soch  was  the 
case,  plaintiff  would  not  be  a  necessary  party 
to  the  foredosnre  suit  Xo  fhcts  are  brought 
up  In  the  record  showing  the  evidence  heard 
upon  the  motion  to  dissolve  that  would  in 
may  wise  tend  to  show  that  the  court  abased 
its  discretion  In  dissolving  tbe  vrrlt.  If  the 
platatur  bad  desired  to  have  contested  that 
question  In  the  com^  bdow.  and  to  have  re- 
vised the  ruling  of  the  court  there  made,  she 
■hould  have  brought  up  the  facta,  In  addi- 
tion to  tile  answff.  npon  vrttidi  the  oomt 
based  Its  condoslons.  In  tbe  absence  of  facts 
sAiowing  to  t3ie  G<mtrary,  we  wlU  conclude 
that  the  court  bad  before  It  evidence  anffl- 
deat  upon  which  to  base  its  cffdv.  The  ap- 
pellant Is  not  In  a  position  to  coijiplaln  (tf 
the  acti  of  the  court  In  dlsmlaalng  her  case, 
because  that  was  done  at  her  request,  and 
no  motion  was  made  In  that  court  to  rein- 
state tbe  case,  in  order  that  the  issues  raised 
by  tbe  pleadings  might  be  finally  heard  and 
determined  In  a  trial  on  the  merits.  If,  aft- 
er the  dismissal  of  the  case,  although  at  her 
request,  she  bad  made  a  motion  to  have  It  re- 
instated, showing  good  grounds  therefor,  and 
the  court  bad  refused,  a  different  question 
would  have  been  presented. 

Some  comi^int  Is  made  as  to  ttie  court  ad- 
mitting affidavits  and  documentary  evidence 
in  support  of  the  aUegatltms  vt  tbe  answer 
upon  bearing  the  motion  to  dissolve.  There 
was  no  orcor  In  thla  reavect.  It  was  proper 
for  tbe  court  to  hear  affldavlte  from  persons 
who  were  acquainted  with  the  facts*  In  sup- 
port of  tbe  avermente  contained  In  tbe  an- 
8W».  Tbe  answer  was  practically  made  a 
part  of  the  motion  to  dissolve,  and  this  pre- 
sented to  the  court  a  state  of  tects  which  au- 
thorised tbe  court  to  dissolve  tb^-writ  We 
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do  not  care  to  dlBOiiss  tbe  other  questions 
[vesrated,  for,  In  our  Ofdnlon,  no  error  Is 
shown.  Therefore  the  Jodgmatt  Is  aArmea. 
Afflrmed. 


CITY  OF  PARIS  T.  ALLRED.« 

(Court  9t  Civil  AK>eal8  of  Texas.    Oct.  16, 
1887.) 

SdIUNCBS  — SnrBKA«B  — IHJUBT  TO  Laxd  axd 
BlALTK— PSBXAirXKT  DaHAOBI— BlKOLl  K>- 

ootest—Btidbkoi— Instructions— Ebhox. 

1.  In  Uk  action  for  damages  Cor  a  naisance  the 
eridence  showed  the  constrnctton  and  operation 
of  a  sewer  by  defendant,  whereby  Its  sewage 
was  discharged  into  a  branch  running  throngh 
plaintifTs  lands,  rendering  the  water  nn&t  for 
use,  carrying  noxiona  matter  npon  his  lands,  and 
poisoning  the  air  about  his  dwelling,  which  niil- 
suDce  appeared  to  be  permanent  in  Its  character, 
field  sufficient  to  establish  plaintiff's  allegations 
as  to  permanent  damage  to  hla  land,  and  to 
Bopport  a  verdict  for  plamttff  on  such  iasne. 

2.  Where  a  nuisance  created  and  maintained 
Iv  defendant  was  of  a  permanent  diaracter, 
l^alntiff  waa  aititled  to  recover,  In  a  sin^  ac- 
tion, all  the  damages  that  have  accrued  or  may 
accrue  in  consequence  of  such  injury,  the  meaft- 
ure  thereof  being  the  depreciation  in  the  value 
of  his  lands  by  reason  of  snch  nuisance. 

S.  In  sn  action  for  damages  to  land  Iqr  a  nui- 
sance, It  was  not  error  to  aBsnme.  in  Ihe  lAarge, 
that  the  injury,  if  iny,  was  pmnanoit,  where 
the  evidence  was  of  sndi  diameter  aa  to  war- 
rant such  conclusion, 

4.  Plaintiff  was  entitled  to  recover.  In  such 
sctioa,  for  money  expended  by  him  for  medicine 
and  physician's  bills,  and  for  time  lost  by  him, 
by  reason  of  sicleness  necessarily  resulting  bom 
the  existence  of  such  nuisance. 

Appeal  from  district  court,  Lamar  coonty; 
E.  D.  McClellan.  Juflge. 

Action  by  W.  S.  Allred  against  the  city  of 
Paris.  T^ere  were  Tordlet  and  judgment  fw 
plaintiff,  and  defmdant  appeals.  Befbrmed 
and  affirmed. 

Tba  following  statement,  takra  ttom  appel- 
lant's brief,  is  sutetantlally  ooTrect,  and  tiie 
same  Is  adopted:  Appellee  bronght  rait 
against  the  city  of  Paris  for  the  recoTery  of 
$5,000  damage8.-^,000  of  which  Is  for  dam- 
age to  his  land,  and  91,086  as  special  damage; 
on  account  of  kws  of  grass  and  pasturage, 
$20;  loss  of  water,  VSOOi  cost  of  medicine, 
$16;  doctors'  bills  (In  two  Items).  $46;  value 
of  nursing,  (15;  loss  of  time,  $165;  medicine, 
$10;  digging  pool,  $50;  building  fences,  $35. 
Plaintiff  alleged  that  he  owned  a  tract  of  land 
near  the  city  of  Paris  of  the  ralue  of  $4,000, 
on  which  he  resided  with  his  family,  aa  his 
home;  tbat  tbe  dtr  of  Paris,  in  1894,  having 
the  authority  so  to  do,  bunt  and  extended  a 
sewer  through  part  of  the  tdty  under  ground, 
and  emptied  It  Into  Baker's  ^anch,  within 
about  a  mile  of  and  above  plalntUTs  land, 
throngh  which  sewer  large  quaotltleB  of  hu- 
man excrement,  urine,  and  other  filth  was 
emptied  Into  Baker's  Branch,  and  emptied 
therein  about  one  mile  above  pWntlff's  land; 
that  said  branch,  and  the  water  therein,  pass- 
ed over  part  of  plaintifTs  land,  and  that  large 

1  Wilt  of  error  denied  by  snErene  ocnrt 


quantities  of  human  feces,  urine,  and  other 
filth  was  thereby  deposited  on  his  land,  by 
reason  of  which  the  water  In  said  branch, 
which  had  before  been  good  and  wholesome 
water  for  both  man  and  beast,  was  polluted, 
rendered  filthy,  unwholesome,  noxious,  and 
unhealthy,  totally  unfit  for  use,  and  rendered 
a  nuisance;  that  nauseous  vapors  and  noxious 
smells  were  cast  over  plaintiff's  land,  and  In- 
to bis  residence  on  said  land,  which  residence 
was  some  distance  from  said  l»anch;  tbat  It 
caused  blm  and  his  family  to  be  dek,  and  in- 
cur doctors*  bills,  and  expending  of  money 
for  medicine,  tbe  loss  of  stock  water  In  said 
branch,  loss  of  the  use  of  gross  growing  on 
his  land,  expense  of  digging  a  pool  for  water- 
ing his  stock,  and  fencing  the  stock  away 
from  said  branch;  making  an  aggregate  dam- 
age of  $5,000.    Defendant  answered,  setting 
up  that  it  built  said  sewer  under  and  by  vir- 
tue of  authority  granted  to  it  by  Ito  charter; 
that  It  waa  a  municipal  corporation;  and  It 
was  for  a  public  good,  in  which  the  city  had 
no  Int««8t  w  Income  except  to  subserve  a 
public  purpose;  nor  did  It  receive  from  said 
sewer  any  emolument  or  other  income,  but 
was  at  the  expense  of  operating  the  same  for 
the  public  good;  and  that  the  sewer  was  con- 
structed In  the  most  careful  and  approved 
manner,  and  so  operated;  and  that  it  had 
been  guilty  of  no  negligence  In  its  construc- 
tion or  operation,  and  tbat  the  same  was  per- 
fect, and  entirely  faultless,  both  in  construc- 
tion and  operation.    After  a  demurrer  and 
special  exceptions,  defendant  filed  a  general 
denial,  and  pleaded  specially  that  the  city 
council  had   determined   that  the  branch 
known  as  "Baker's  Branch"  was  the  <mly 
proper  or  available  outlet  for  sewerage  for  tbe 
dty;  that  the  sewer  was  underground,  drain- 
ing part  only  of  tbe  city;  and  tbat  it  carries 
off  much  of  the  surface  drainage  of  tbe  city, 
which  would  otherwise  go  Into  said  branch 
over  the  surface;  and  that  the  sewer  does  not 
drain  more  than  one-fifth  part  of  tbe  city,  tot 
which  Baker's  Branch  has  always  been  the 
natural  ontiet;  and  that  a  large  part  of  the 
city  not  drained  by  the  sewer  Is  drained  Into 
said  branch  over  the  surface  above  and  below 
said  sewer,  constituting  the  larger  portion  of 
the  filth  which  goes  Into  said  branch,  specify- 
ing tbe  sources  of  such  filth,  enumerating  de- 
pots, oil  mills,  water^osets,  sto^  pens, 
slaughter  grounds,  etc.;  that  said  sewer  is  a 
public  necessity,  tends  to  promote  the  health 
and  comfort  of  the  cltlzena,  greatly  Ies8«ii 
the  noxious  vapors  detrimental  to  the  h^th 
of  the  public.   Alleged  that  plaintiff,  if  the 
water  In  Baker's  Branch  was  so  pidlnted  that 
the  water  Is  unfit  for  the  use  of  stock,  at  a 
very  moderate  expense  could  have  prevented 
his  stock  from  drinking  It,  and  could  have  dug 
a  pool,  which  would  furnish  ample  supply  for 
his  stock  water;  that  he  had  the  importunity 
and  authority  to  do  it,  but  willfully  failed  to 
do  It,  though  amply  able  to  do  so.   Also  al- 
leged tbat  plaintiff  doea  not  own  the  land 
which  be  dalma  to  hava-If^w  damaged,  but 

Digitized  by  V^OOg  IC 


1^1  Tex.) 


WARD  T.  ABHISTEAD. 


68 


)t>  has.  In  effect,  only  a  title  bond,  and  that  be 
1,      has  paid  Irat  Uttle,  If  anything,  on  It,  and 

there  Is  a  rendor'B  lien  on  It  to  secure  the  pay- 

ment  of  the  purchase  money,  and  that  the 
Yfl    equitable  title  Is  In  hts  render;  and  prayed 

that  plaintiff  take  nothing  by  his  salt,  that 
l^j  the  Injunction  asked  for  by  plaintiff  be  denied, 
-jj^!  for  ooBtB,  etc.  ^  Upon  trial  of  the  cause  there 
,j      were  verdict  and  Judgment  for  plaintiff  for: 

Actual  damage  to  land,  $731.2S;  loss  of  time 
J  In  sicknen  of  plaintiff,  190;  medicine  and  doc- 
...    tors*  blUa,  tS2.75;  digging  pool,  935,— total, 

r  ,;  »9oe. 

»^       W.  B.  Latimer  and  Hale  &  Hale,  for  appel- 
lant   Fagan  &  Brents  and  W.  F.  WblttQji, 
■"     for  appellee. 

^  RAJNBT,  J.  (after  stating  the  facts).  We 
^  conclude  that  the  evidence  establlBhed  the  al- 
legations  of  plaintiff's  petition  as  to  perman- 
i  ent  damage  to  his  land,  and  is  sufficient  to 
t  support  the  verdict  of  the  Jury  on  that  Issua 
^  The  main  question  In  the  case  to  be  deter- 
mined is  whether  or  not  the  cause  of  the  nui- 
sance Ib  permanent  In  Its  character,  and  en- 
titles plaintiff  to  recover  all  the  damages  that 
he  bas  or  may  sustain  In  one  suit,  or  whether 
the  nuisance  Is  temporaiy  in  Its  nature,  and 
entitles  plaintiff  to  recovw  only  such  special 
damages  as  may  bare  accrued  up  to  the  time 
of  suit  The  principle  underlying  the  case  of 
Rosenthal  t.  Railway  Co.  (Tex.  Sup.)  16  S. 
W.  26^  la  apE^caUe  to  this  case.  In  that 
r  case  Justice  Oaines,  speaking  An  the  court, 
says:  "Wben  the  injury  Is  liable  to  occur 
only  at  long  Intrarals,  or  when  tbe  nuisance 
la  likely  to  be  remoTsd  by  any  agency,  tbe 
damages  which  have  accrued  only  up  to  the 
time  of  the  action  wlU  be  allowed;  but,  If  the 
nuisance  Is  permanent,  and  the  injury  oon- 
stanOy  and  regularly  recnzs,  then  the  whole 
damage  maj  be  recovered  at  once.  In  a  case 
like  this  tbe  reuniting  d^redatlon  In  the 
value  of  tbe  property  is  the  safest  measure  of 
compensation."  We  think  H  dear  from  the 
evidence  In  this  ease  thBt  the  damagea  to  ap- 
pellee's  land  result  from  a  cause  permanent 
In  its  character.  When  the  sewer-tbe  cause 
of  tbe  injury— iras  constructed.  It  was  evi- 
dently Intended  by  ttut  dty  authorities  that  It 
should  be  pennanent,  and  It  has  been  so  treat- 
ed and  used  ew  since.  As  Jong  as  the  sewer 
is  used,  Just  BO  long  will  tbe  nuisance  be  con- 
stant and  Cfmtlnuous,  and  Injurious  to  arod- 
lee's  land.  No  move  has  bera  made  by  the 
city  authorities  to  abate  the  nuisance,  and, 
the  evidence  showing  the  same  to  be  perma- 
nent the  awdlee  Is  entitled  to  recover  all  the 
damages  that  have  or  may  accrue  1^  reason 
of  the  nuisance,  the  measure  of  which  la  the 
depredation  bt  the  value  of  the  land  by  rouBon 
of  said  nuisance. 

Tbe  fbnrth  paragraph  of  the  coorfs  cbarge 
la  objected  to  by  aiq^dlant  on  the  grounds: 
First  that  It  assumes  that  tbe  Injury  to 
plaintiff's  land,  if  aiqr,  was  permanent;  and, 
second,  that  It  Is  'Indefinite,  vsgue,  and  un- 


certain, and  was  calculated  to  mislead.  In  that 
no  time  1b  fixed  at  which  to  determine  the 
value  of  the  land  without  the  sewer,  hut 
leaves  the  Jury  to  fix  It  at  tbe  time  It  was 
highest,  without  regard  to  any  depreciation 
which  may  have  existed  at  the  time  the  sewer 
was  constructed,  or  at  any  times  previous 
thereto,  from  any  and  all  other  causes;  but 
does  fix  the  time  of  valuing  the  land  In  get- 
ting Its  lowest  valuation  after  the  sewer  was 
constructed."  As  to  the  first  ground  of  ob- 
jection to  said  charge,  we  are  of  opinion  that 
the  evidence  was  of  such  character  as  to  war- 
rant the  court  In  assuming  that  the  Injury  to 
the  land  was  permanent,  and  therefore  not 
error.  Nor  do  we  think  the  charge  subject  to 
the  second  objection  urged.  While  the  charge 
might  have  been  more  explicit.  It  was  dear 
enough  to  not  have  misled  the  Jury,  ^e 
evidence  In  relation  to  the  depreciation  In 
value  of  the  land  was  directed  only  to  the  de- 
preciation caused  by  the  construction  of  tbe 
sewer,  and  the  Jury  could  not  have  well  un- 
derstood that  th^  were  at  liberty  to  be  gov- 
erned by  any  other  rule,  and,  conriderlng  the 
evidence  and  alee  of  the  verdict  they  evldent- 
^  did  not  so  understand.  In  addition  to  aie 
Injury  to  the  land,  we  think  appellee  was  en- 
titled to  recover  the  amount  extended  1^  him 
for  medldne,  pbyaldans'  bUla,  and  loss  of 
time  by  reason  of  atekness,  necessarily  caused 
1^  reason  of  the  nuisance;  but  we  think  the 
verdict  and  Jnd^oit  as  to  tbe  amount  paid 
fbr  medldne  and  physician^  UUs  excesdve, 
as  the  evidence  does  not  show  over  ex- 
pended 1^  appdlee  for  those  purposes. 

The  oonrt  ored  In  Instmcthw  the  Jury  Uiat 
Ui^  could  find  a  verdict  hi  favor  of  appellee 
as  to  the  other  Itema  of  special  damage,  aa 
these  items  were  not  recoverable,  not  comlns 
within  the  measure  of  damages  where  the  nui- 
sance Is  pormanent  Tbe  vradict  and  Judg- 
ment show  the  amount  of  spedal  d^unages 
awarded,  and  this  error  does  not  necessarily 
require  a  reversal  of  the  Judgment.  If  Sfi- 
pellee  wUl  within  20  days  remit  the  aom  of 
f 61.76,— being  $86  for  digging  pool  and  the 
excess  for  medldne  and  physicians'  bills,— the 
Judgment  wis  be  reformed,  and  affirmed;  olli- 
erwlse  It  will  be  reversed,  and  the  cause  re- 
manded. Other  asslgnmoits  of  error  are  |^ 
sented,  but  they  are  without  merit,  and  wlU 
not  be  considered. 


WARD  V.  ARMISTEAD. 

fflonrt  of  OIvIl  Appeals  at  Texas.    Nov.  90b 
1887J 

AFFB&L— RbOOSD— PSBSUlfPTIOira. 

1.  In  a  case  tried  by  the  court  it  wiH  be  pre- 
Bomed  it  was  decided  on  competeDt  evidence, 
there  being  such  on  which  the  judgment  could  be 
baaed,  tbou^  tanproper  evidence  was  admitted. 

2.  Cnder  Ot.  Cflv.  App.  Rule  No.  27  (20  & 
W.  viil.).  declaring  that  in  cases  tried  by  conrt 
assignments  of  error  ahall  be  governed  by  the 
same  roles  as  in  otiier  cases,  and  the  party  de- 
siring to  appeal  shall,  as  a  predicate  for  qedftc 
assignments  of  error,  request  tide  J^dge  to  state 
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in  writing  the  conclaRtonc  of  fact  foond  by  him 
Kpnimtelr  from  the  condiiBioiii  of  law,  it  can- 
aot  is  the  absence  of  conclusions  fitea  bj  the 
Judge,  be  held  that  be  did  not  consider  the 
amount  realised  by  defendant  out  of  the  litiga- 
tion wheceln  ^aintifl  Tendered  the  lerTicea  ai 
attorney  for  wtieh  fae  mes. 

Appeal  ftom  district  coort,  Mftrion  county; 
J.  M.  Tialbot,  3\i6g6. 

Action  G.  J.  Armlitead  against  W.  B. 
Ward.   Judgment  for  plaintiff.  Defendant 

appeals.  AfBrmed. 

R.  R.  Taylor,  for  appellant.  Geo.  T.  Todd, 
V.  D.  Todd,  and  G.  J.  Armlftead,  for  appd- 

lee. 

FINLBT,  O.  J.  This  was  an  action  brought 
In  the  district  court  of  Marlon  county,  Tex., 
by  the  m>pellee,  G.  J.  Armlstead,  agalnBt  the 
i^^peltont,  W.  B.  Ward,  for  the  recovery  of 
an  attomey'B  fee  of  fSSa  On  April  IS,  1896, 
i^pdlee  filed  In  said  district  court  Us  peti- 
tion, alleging,  In  substance,  that  appellee  was 
on  w  about  F«bnuu7  Si  an  attomsy  at 
law,  and,  as  such,  at  tbe  request  of  appel- 
lani  did  and  petfonned  certain  labor  and 
■errlcei  in  a  certain  cause  on  the  chancery 
docket  of  tte  federal  court  In  and  for  tlw 
Bastem  district  of  "Dexaa,  at  Jefferson,  Tex., 
whweln  the  National  Bank  of  Ooxnmerce  of 
B^msaa  Oltj-,  Ma,  was  plaintiff,  and  tbe  said 
aivflUant,  W.  B.  Ward,  one  of  the  defraHl- 
ants;  tbat  appellee,  at  Uie  special  instance 
and  request  of  app^jlant,  represented  the  in- 
tnest  of  ^g>dlant  la  said  canse,  and  on  ap- 
peal to  llie  dreult  court  of  appeals,  at  New 
Orleans;  that  appellant  accented  said  aerv- 
tees,  and  promised  to  pay  app^ee  what  said 
servlees  were  reasonably  worth;  tbat  said 
■ttTlcsB  WW  of  the  wsMuMe  Tab»  ct  jBBOi 
On  Jmie  9,  1886,  appellant  filed  Ua  answer, 
consisting  of  genoal  and  upedal  eaceptloni, 
genoal  denial,  and  spedal  answer,  setting 
that,  If  appeUee  was  ever  emidc^ed  at  all, 
tbe  same  was  done  for  tbe  purpose  of  get> 
ting  tiw  serrlces  of  W.  T.  Armlstead,  the 
brother  of  appellee,  and  who  was  an  old  and 
experionced  lawyer,  and  the  said  W.  T.  Arml- 
stead was  representing  the  KUdare  Lumber 
Company  in  said  litigation,  and,  with  tbe  fun 
understanding  between  the  appellee  and  ap- 
pellant and  the  said  W.  T.  Annlstead,  app^ 
lant  authorised  appellee  to  answer  in  said 
cause  for  him;  tbat  there  was  no  necessity 
for  any  further  appearance  in  said  cause; 
that,  after  the  deoree  of  the  said  drcuIt  court 
was  rendered,  appellant  told  appellee  that  he 
did  not  want  to  pnuecute  said  cause  on  ap- 
peal to  the  chrcuit  court  of  appeals,  and,  If  ap- 
peUee filed  a  brief  in  said  cause  tm  appeal, 
be  was  not  auUunixed  to  do  so  by  appellant; 
that  appellee's  suit  for  $550  was  ezcessive 
and  unreasonaUe  and  unjust,  and  ought  not 
to  be  maintained.  December  SI,  1896,  said 
cause  was  tried  upon  Its  merits,  before  the 
court,  and  resulted  la  a  Judgment  in  favor  of 
^alntlff  for  the  sum  of  9500,  together  with 
6  vet  coit.  Interest  and  all  coats  of  suit 


From  this  Judgment  tbe  defendant.  Ward, 
has  appealed  to  tbls  court. 

CoDduslons  of  Fact. 

The  evidence  warranted  tbe  trial  Judge  In 
reaching  these  condustraui:  (1)  Tlie  appel- 
lant employed  app^lee  as  an  attorney  to  rep- 
resent him  In  a  litigated  case,,  as  alleged  by 
the  plaintiff  in  bis  petition.  (2)  AppeDee  In 
good  fftlth  performed  tlie  sOTrices  for  which 
he  was  engaged  app^nt  (S)  "Hiere  was 
DO  agreanent  as  to  the  amount  which  appd- 
lee  was  to  receive  as  compensation  for  his 
services,  but  the  evidence  showed  that  his 
services  were  reasonably  worth  the  sum 
awarded  htm  by  the  Judgment,  to  wit, 

Conclusions  of  Law. 

The  appellant  having  «n^yed  appeBee  as 
an  attu'ney,  and  received  the  benefit  ot  Us 
services,  and  not  having  fixed  by  contract 
the  sum  to  be  paid  tber^or.  Is  legally  bonnd 
to  pay  the  reasonalHe  Talue  of  such  sorrioea. 
The  case  was  tried  by  the  court,  without  a 
Jury,  and  the  record  contains  no  condusloiis 
of  tbe  trial  Jndga 

The  first  astignment  ct  oiw  complaliu  of 
tbB  admission  of  evklaice.  If  we  were  to 
concede  that  the  evidence  was  taiadmlsBlble, 
which  we  do  not,  we  would  not  reverse  the 
Judgment  on  this  account,  for  the  reason 
that  there  was  other  evidmoe  upon  whtch  the 
Judgment  might  have  been  based;  ajid  In 
such  case  It  win  be  presumed  that  the  court 
deckled  the  case  uptm  tbe  4sompetent  «tI- 
denee. 

The  second  assignment  complalna  that  tha 
court  did  not  consider  the  amount  realised  by 
the  appidlant  out  of  the  Iltigatkm  whmln  ap- 
pellee  rendered  services  as  an  attoney.  In 
the  absence  of  conclusions  filed  by  the  trial 
Judge,  there  la  no  basis  for  this  aertgamfmt. 
Role  2r  (20  &  W.  vllL)  reads  as  Cc^ws:  "In 
cases  submitted  to  the  Judge  upon  the  law 
and  facts,  the  assignments  of  error  AflHl  be 
governed  by  the  same  roles  as  In  other  casca, 
and  the  party  desiring  to  appeal  should,  as 
a  predicate  for  ^eelfic  assignments  of  er- 
ror,  request  the  Judge  to  state  In  writing  tbe 
concluBions  of  fact  ftrasd  by  him  sqtarately 
fhim  the  eondurions  of  law.  And  In  agreed 
cases  under  the  statute  the  foregoing  rules  as 
to  assignments  of  error  shall  be  com^led 
with  Bs  tax  as  practlcalil&** 

Tbe  third  assignment  complains  tbat  tbe 
amount  recovered  is  excessive.  This  conten- 
tion Is  not  borne  out  1^  the  record. 

No  other  wrora  are  assigned.  Jodgment  af- 
firmed. 


TOHRET  et  al.  v.  McOLELLAN  et  sL 

(Ckinrt  oC  Civil  Appeals  of  Texas.    Nov.  18, 

1897.) 

iKKSESFBtU— LiKM  ON  DhDMMEKB'  SaHPLBS. 

Under  Rev.  St.  1895,  art  3318,  giving  pro- 
prietors of  hotels  and  boarding  houses  a  speeifie 
lien  on  all  "property"  at  baHsge  depofited  witii 
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thetii,  f6r  the  ammint  of  th«  <iiatgei  agahiBt 
tfattn  or  their  "ownen*"  if  «ii«ts  «C  «ach  hotii 
or  boarding  hotue,  iHioprleton  of  an  hotel  *c- 
fiuire  no  lien  for  the  board  bill  of  a  traveling 
man  or  drammer,  On  tratika  and  drammera'  sam- 
ples thnein,  btlcnifirlitg  to  his  etnt)!oyet,  where 
the  proprietdn  knew  thcgr  contained  anch  iUi- 
plea  when      dmBuaar  became  their  gneaU 

Appeftl  ttata  KHfifrnHn  county  eourt;  John 
▼esey,  7ndc& 

Action  liy  J.  R.  Tottejr  ft  Oo.  against  ll^om- 
&8  O,  McCHellan  aad  others  for  conTerslon. 
From  a  judgment  In  favor  of  defendanta, 
plaJntlffs  appeal  Beversed. 

Appellants,  aa  plaindfla  below,  brought  this 
suit  against  Tbomaa  O.  McClellan,  Hiram  K. 
Brooks,  and  Qaorge  W.  Loomls,  under  sub- 
•tantlaUy  the  foUewlng  aUegatlons,  to  wit: 
Plalntilta  are  a  mercantile  firm  doing  bual- 
ne«K  m  the  state  of  Mas^aohtiBetts,  and  sell- 
ing goods  In  Texas  through  their  trareliag 
aalaaaaen;  that  one  of  tMr  traTeUbg  aale»- 
men,  Frank  J.  Norrell,  came  to  the  St  George 
Hot«l,  at  DaUai,  Tex.|  aa  a  guest,  and  ttronght 
his  sample  trunks  witlk  blm;  that  the  St 
George  Hotel  was  at  this  time  a  partnership, 
of  which  Benjamin  F.  Taylor  and  H.  K. 
Brooka  were  partners;  that  said  Taylor  had 
died  before  the  institution  of  this  suit  and 
Thomas  6.  McClellan,  of  Kaufman  county, 
waa  the  executor,  without  bond;  that  George 
W.  Loomls  resided  in  Dallas,  Tex.;  that  said 
hotel  company  refused  to  deliver  said  trunks 
to  plaintlfTs'  salesman  upon  demand,  but  turn- 
ed same  over  to  defendant  Loomls,  of  whom 
said  salesman  also  demanded  possession  of 
same,  which  demand  was  not  complied  with 
hs  said  Loomis.  And  plaintiffs  sued  the  de- 
fendants for  th6  Conversion  of  said  property, 
aggregating  the  Value  of  5303.17.  The  defend- 
ant McClellan  answered  that  the  said  St 
George  Hotel  Company  wad  at  the  time  of  the 
allied  conversion,  and  at  the  time  of  said 
Norvell's  having  gone  to  said  hotel  as  a 
guest,  a  private  corporation,  and  not  a  part- 
nership, and  hence  pleaded  that  he  was  not 
liable  as  a  partner.  The  defendant  Hiram  K. 
Brooks  pleaded  a  general  demurrer  and  gen- 
eral denial,  and  adopted  the  answer  of  said 
McClellan  as  to  said  St.  George  Hotel  Com- 
pany being  a  corporation.  The  defendant 
George  W.  Loomls  filed  only  a  plea  in  abate- 
ment to  be  sued  In  Dallas  county,  Tex.,  the 
county  of  his  residence;  also,  a  general  de- 
murrer and  general  denial.  Upon  the  trial  of 
the  case  the  plaintiffs  announced  In  open 
court  that  they  wotild  ao  longer  seek  to  recov- 
er a  judgment  against  the  said  McCaellan  and 
Brooks  by  reason  of  the  alleged  partnership 
existing  between  the  said  Taylor  and  Brooks, 
and  confined  thdr  efforts  to  obtalnl^  a  Judg- 
ment against  the  said  Loomls  by  reason  of 
the  convtirsion  set  out  In  the  peUtion.  The 
court  overruled  defendant  Loomis'  plea  In 
abatement,  to  wttlcli  mling  no  exceptions 
were  reserved,  and  the  cause  was  tried  on  its 
merits,  and  resulted  in  a  verdict  In  favor  of 
i|U  the  defendanta.  BaintUU*  mottou  for 
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new  trial  was  overruled  by  tte  court,  and 
ttilB  Appeal  duly  perfected. 

Sam  A.  Leaks  and  Jack  ft  Jack,  for  «4>p^ 
lantB.  A  Sb  LaOirop  and  Jehu  W.  Qeorge, 
for  aiip^ees. 

FINLEY,  0.  J.  (after  stating  the  facts). 
The  flrtt  and  seoond  Mslgned  wrors  are  pre- 
sented together,  and  attack  the  verdict  and 
judgment  as  contrary  to  the  law  and  the  evi- 
dence. They  are  ai  follovn:  "(1)  The  ver- 
dict Is  contrary  to  the  law  and  the  evldetice, 
for  the  reason  that  tbe  evidence  shows,  with- 
out ooBtroversy,  that  Frank  J.  Norvell,  the 
person  Who  left  tbe  property  In  question  with  , 
the  hoted,  held  same,  not  as  ita  owher  in  fact, 
bBt  merely  as  a  bailee^  aAd  ttet  the  tact  of 
tals  posMssUig  same  was  tmt  aofflcient  a«- 
tbont)"  for  him  to  etther  tell  or  tatntgige  It 
(i^  Tbe  vwdiet  «f  Che  jarfr  was  Oontttry  to 
the  law  and  the  evldeoicet  la  that  the  tmctMi- 
troverted  evldance  ehoWS  that  AOd  H.  S. 
Breob  knew  At  the  tithe  Aaid  MofteU  brought 
said  tniUks  to  the  hoM  that  they  were  his 
sample  trunks,  and  Uiat  he  was  a  tiavellng 
saleHnan."  Tbe  ninth  assignment  may  also 
be  coaaldered  In  this  connection.  It  com- 
plains of  the  court's  giving  in  charge  to  the 
jury  this  special  Instruction:  "Yon  are  In- 
struct ftd  tbat  if  yod  believe  Ooti  the  evi- 
dence tlie  plaintiffs,  J.  B.  Torrey  &  Co.,  put  It 
into  tbe  power  ef  Frank  3.  Noi^eP,  their  trav- 
eling salesman,  to  assnme  tbe  appearance  of 
ownen^lp  at  the  property  to  eonlroVetsy,  and 
tbat  he  did  appear  to  exercise  the  right  of 
Ownership  theifeof,  and  that  he  took  said 
property^  as  baggage,  to  the  St.  George  Hotel, 
and  aftM  having  contracted  a  bill  there,  for 
board,  washing,  and  other  things  properly 
coming  under  the  head  of  an  hotel  bill,  to  se- 
cure the  payment  of  which  an  innkeeper's 
lien  attached,  and  m  coneeqnence  tiiereof  aald 
property  was  held  by  said  hotel  company  to 
satisfy  the  said  hotel  bill;  and  If  you  further 
find  that  eald  hotel  company  advertised  and 
sold  said  property  at  public  sale,  as  the  law 
requires,  to  satisfy  said  lien  on  said  property, 
ud  tbat  at  said  sale  said  property  was  eold 
to  said  Geo.  W.  Loomls,  he  being  the  highest 
and  best  bidder  at  said  sale,— tb^  you  will 
find  for  the  said  defendant  Geo.  W.  Loomls." 
The  evidence  unquestionably  establMied  tbat 
tbe  trunks  and  contents  were  tbe  proper^  of 
appriiaatSf  J.  B.  Torrey  ft  Oo^i  that  they 
wete  put  Into  the  poaeessloft  of  Frank  J.  Nor- 
vell,  to  be  used  by  him  in  soltelting  orders  for 
merchandise  for  appellants;  tbat  the  trunKs 
contained  what  Is  known  as  "drammers'  sam- 
ples," which  were  intended  to  be  exhibited  by 
NorveD  to  persons  of  whom  he  solicited  or- 
ders, and  they  were  in  his  possession,  aa  a 
drummer  for  J.  R.  Torrey  &  Co.,  at  the  time 
they  were  by  him  carried  to  the  St  George 
HoteL  The  evidence  Is  equally  clear  that 
tbe  manager  of  the  hotel  (Brooks)  and  appel- 
lee Loomls  both  knew  tbat  the  trunks  con- 
talned  dmmmen*  samples,  to  be  uasd  19^ 
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Norrell  In  soliciting  orders  for  appellants. 
The  question  Is.  was  a  lien  acquired  1^  the 
hotel  Qpon  the  trunks  for  the  board  bill  of 
Frank  J.  Norrell.  the  drummer?  The  stat- 
ute under  which  the  lien  Is  claimed  Is  arti- 
cle 3S18.  Rev.  St  1895,  which  reads  as  tcA- 
lows:  "Proprietors  of  hotels  and  boarding 
houses  shall  hare  a  specific  lien  upon  all 
property  or  baggage  deposited  with  them  for 
the  amount  of  the  charges  against  them  or 
their  owners  If  guests  at  such  hotel  and 
boarding  house."  It  will  be  seen  that  this 
statute  only  giTes  a  lien  upon  property  or 
baggage  deposited  In  an  hotel  or  boarding 
house,  for  the  charges  against  the  property 
.  or  their  owners,  if  guests  at  such  hotel  or 
boarding  house.  In  the  case  of  Kotin  t. 
Washer,  M  Tex  131,  it  was  held  that  a  drum- 
mer could  not  couT^  a  l^al  title  by  sale  of 
his  samples,  which  were  owned  his  em- 
ployers. The  fact  that  he  had  possession  of 
such  samples  was  regarded  as  Insufficient  to 
show  apparent  authority  to  sell.  In  Mc- 
Creary  t.  Oalnes,  65  Tex.  485,  It  was  held 
that  a  factor  could  not  Incumber,  with  a  lien, 
property  intrusted  to  him  to  be  sold  upon 
commission.  Possession  and  power  to  sell 
were  held  not  to  be  sufficient  Indicia  of  own- 
ership to  form  the  basis  of  a  lien  created  In 
favor  of  a  third  person.  In  Stott  v.  Scott,  68 
Tex.  a02,  4  8.  W.  494,  it  was  held  that  a  Ut- 
ery  staUe  did  not  acquire  a  lien,  under  the 
statute,  upon  a  horse  placed  In  the  stable,  to 
be  fed  and  cared  for,  by  a  person  other  than 
the  owner,  who  had  no  authority  to  so  place 
the  horse.  In  that  case  the  Uesi  was  claimed  for 
a  charge  against  the  horse  (that  Is,  for  feed- 
ing and  caring  for  the  horse),  and  not  tor  a 
debt  on  account  of  the  board  of  the  person 
who  placed  the  horse  in  the  stable.  To  the 
same  effect  Is  Dorman  v.  Green,  4  WiUson, 
ClT.  Oaa.  Ot  App.  {  322,  19  S.  W.  909.  These 
cases  are  all  primarily  based  upon  the  prin- 
ciple that  In  dealing  with  personal  property 
the  rule  of  caveat  emptor  applies.  One  who 
does  not  possess  title  to  personalty  cannot 
convey  title  to  It  Dodd  v.  Arnold,  28  Tex. 
98.  In  Robinson  T.  Baker,  S  Cush.  137,  It 
was  held  that  a  common  carrier  who  Inno- 
cently received  goods  for  transportation  from 
a  person  other  than  the  owner,  who  did  not 
possess  authority  to  deliver  the  goods  to  It 
for  transportation,  acquired  no  lien  for  trans- 
portation charges.  In  OUson  v,  Owlnn,  107 
Mass.  126,  a  lien  was  claimed  upon  a  leased 
sewing  machine,  for  charges  for  transporting 
the  same  from  one  part  of  the  city  of  Boston 
to  another  p&it  of  the  city  at  the  Instance  of 
the  lessee.  In  deciding  the  question  whether 
a  lien  was  acquired,  the  court  said:  "The 
lessee  of  the  sewing  machine  had  a  right  of 
possession  until  demand  of  return  by  the 
owner,  but  she  had  no  right  of  property 
which  she  could  transfer,  and  no  authority 
by  which  she  could  confer  any  right  of  prop- 
erty  upon  another.  She  could  not,  therefore, 
give  the  defendant  a  ilea  upon  the  property 
for  Ita  carriage,  for  her  conTenlenoe,  and  at 


her  request,  alone.  The  defendant  not  hav- 
ing a  lien  upon  the  property  as  against  the 
ownor,  his  possession  became  wrongful  when 
be  refused  to  surrender  it  to  plaintiff  on  de- 
mand therefor."  There  Is  no  question  of  ap- 
parent authority  in  this  case,  and.  Instead  of 
giving  the  instruction  above  set  out,  the  court 
should  have  directed  a  verdict  for  the  plaln- 
tlffs.  The  judgment  of  the  court  below  Is 
reversed,  and  the  cause  remanded. 


BLAIN  V.  BLAIN. 

(Oonrt  of  OvU  Appeals  of  Texas.    Nov.  27, 
1897.) 

ASSIOKHBMTS  OF  BbSOB. 

An  asrignmoit  pt  emr  baaed  ma  the 

grounds  that  the  vermct  Is  unsupported  by  the 

evidence,  and  that  it  is  contrary  to  law  and  to 
the  evidence,  which  fails  to  point  out  the  partic- 
olars  in  whidi  it  Is  erroneous,  is  too  general,  and 
cannot  be  conaideTed.  Tex.  QIy.  Am.  Bales  24, 
26  (20  &  W.  via.). 

Appeal  from  district  court,  FreeatcMia  coun- 
ty; U  B.  Cobb,  Judge. 

Action  by  Alice  Blain  against  Nick  Blaio 
for  title  and  partition  of  land.  Judgment  for 
defendant,  and  plaintiff  appeals.  Affirmed. 

W.  B.  Boyd,  for  appellant 

RAINBT,  J.  The  only  assignment  of  error 
presented  appellant  Is  as  follows:  "The 
court  erred  in  refaslng  to  grant  plaintiff's  mo- 
tion for  new  trial  (1)  because  the  verdict  ot 
the  Iniy  Is  wh(d]y  unsuppwted  1^  the 
dence  In  the  case;  because  the  verdict  and 
judgment  la  contra^  to  law  and  the  erl- 
deace."  This  assignment  falls  to  point  out  In 
-what  respect  the  vodlct  Is  not  supported  br 
the  evldcmc^  and  In  what  particular  the  ver- 
dict and  judgment  are  contrary  to  the  law 
and  the  erldokce.  It  la,  therefore,  too  gen- 
eral, and  cannot  be  considered  by  this  court 
Rulea  24.  2S,  Tex.  dr.  App.  (20  S.  W.  tUL); 
Sanborn  v.  Murphy.  5  Tex.  CBv.  App.  609,  26 
S.  W.  459;  Winkler  v.  Winkler  (Tex.  Civ. 
App.)  20  8.  W.  893;  Coojfet  v.  Lee,  1  Tex.  Olv. 
App.  9,  21 6.  W.  006.  There  beinjs  no  funda- 
mental error  apparent  of  record,  the  Judg- 
ment of  the  court  below  Is  affirmed. 


MISSOURI,  K.  &  T.  RT.  CO.  T.  O'OONNELI. 
et  al.i 

(C!oart  of  OivU  An>eals  of  Texas.    May  8, 
1897.) 

Railhoads  —  AootnavTs  at  Cbossikss  —  Vaeu- 

OBNCB. 

Where  a  long  frei^t  train  had  been  stand- 
ing for  some  time,  at  night  acron  a  frequented 
street,  so  that  the  rear  end  was  abont  three  ear 
lengths  from  the  street,  and  a  view  of  the  front 
part  of  the  train  was  oratrncted  by  cars  standlnf 
on  other  parallel  tracks,  It  was  negligence  to 
back  tlie  train  across  the  street  without  taking 
any  other  precaution  to  protect  any  one  eroaaing 
the  track  than  to  ring  the  engine  bell. 

1  Writ  of  error  doled  by  sopreme  court. 
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Appeal  from  dletrlct  court,  Grayson  county; 
D.  A.  Bliss,  Jadg«. 

Action  by  Nellie  O'Counell  and  others 
against  tbe  Missouri,  Kansas  &  Texas  Rail- 
way Oompany  for  the  deatb  of  W.  H.  O'Gon- 
nell,  caused  by  defendant's  negligence.  From 
a  judgment  tor  plalntifla,  defendant  appeals. 
Affirmed. 

T.  8.  Miner  ud  Head,  DUlaid  A  Muse,  for 
^n>dlattL   C.  B.  Banddl,  for  appeUees. 

Conclusions  of  Fact 

RAINET,  J.  About  10  o'clock  p.  m.  on  July 
as,  1885,  W.  H.  O'Connell  was  run  over  by 
a  train  of  cars  of  defendant  railway  com- 
pany In  its  yards  In  tbe  city  of  Denlson,  and, 
from  the  effects  of  the  injuries  Fecelved.  be 
died  in  the  early  morning  of  the  next  day. 
Deceased  was  struck  by  defendant's  cars  at 
a  point  where  Its  track  crosses  Sears  street, 
wblch  Is  a  public  street  in  the  city  of  Denl- 
son,  which  street  has  been  in  use  for  many 
years;  there  being  much  travel  at  that  point 
both  day  and  night  At  said  point  there  are 
five  of  defendant's  railway  tra(^  crossing 
eaid  street  and  parallel  with  each  other. 
Said  street  rana  east  and  west  and,  just  be- 
fore the  accident  defendant's  train  (consisting 
of  13  cars  and  an  engine)  hacked  In  on  the 
middle  track  of  said  fire  tracks,  and  stopped 
tbe  rear  end  of  the  train  about  three  car 
lengths  south  of  said  street.  On  the  two 
tracks  east  of  the  track  <hi  which  said  train 
was  standing,  there  wtm  standing  numerous 
box  cars  which  ohstmcted  tbe  view  from  the 
east  would  prerent  one  approaching 
aald  crossing  from  tbe  «wt  from  seeing  a 
moving  tr^n  en  said  middle  tnck  until  he 
was  near  tbe  middle  track.  On  the  track 
Just  Immediately  east  of  where  said  tealn 
was  stopped,  a  line  of  cars  standing  on  that 
track  ran  about  half  a  car  length  out  Into 
said  crossing.  After  defendant's  train  had 
stood  a  while  on  said  track,  some  of  defend- 
ant's employes  went  up  to  wta««  the  rear  car 
was  coupled  onto  the  balance  of  the  train, 
and  there  gave  signals  for  said  train  to 
tmck;  whereupon  the  engineer  backed  said 
train  across  said  crossing,  and,  while  there- 
on, struck  deceased,  and  dragged  him  some 
distance  north  of  said  street  At  the  time 
of  moving  said  train,  no  whistle  was  blown. 
There  was  no  watch  placed  upon  the  rear  end 
of  tbe  cars,  but  the  bdl  was  ringing.  No 
othor  precaution  was  taken  to  protect  any  one 
who  might  have  been  crossing  the  trat^. 
The  ringing  ot  the  bell  being  so  far  away 
tnm  tbe  rear  eoA-ot  the  train,  it  was  not 
snfBdatt  to  give  warning  that  the  train  was 
bacUng  up  across  said  street  Tbe  defend- 
ants sra'vants  w«rs  guilty  of  negUgaue  In 
operating  the  train  In  tiie  manner  they  Okl 
at  that  time.  The  deceased  approached  the 
crossing  fh»n  the  east  uid,  while  no  one 
■aw  bim  on  tbo  tnuk,  from  the  snnonnd. 
Ing  drcDmstanees  we  conclude  that  be  was 
not  gnUt7  <tf  netflgoMOk  Hw  deceased  was 


a  man  about  SS  years  old»  strong  and  robust 
sober  and  Industrious,  and  making  about 
fl,800  per  year  over  and  above  expenses. 
He  left  surviving  him,  a  wife  and  two  small 
children,  and  a  mother,  whom  be  supported. 
It  was  shown  that  he  was  a  kind  and  af- 
fectionate son.  He  had  supported  his  mother 
for  some  tlmb  We  conclude,  had  be  lived, 
he  would  have  continued  to  do  so. 

Conclusions  of  Law. 

There  are  various  assignments  of  error 
presented  by  appellant  all  of  which  we  have 
fully  considered,  but  we  do  not  think  they 
require  any  special  discussion.  They  relate 
to  the  admission  of  evidence,  alleged  errors 
In  the  chai^  of  the  court  and  the  refusal 
of  the  court  to  give  special  charges  request- 
ed. The  charge  of  the  court  correctly  char- 
ged the  law  applicable  to  the  case,  and  fully 
covered  every  phase  thereof.  The  special 
charges  asked  that  were  proper  to  be  given 
were  sufficiently  embraced  in  the  general 
charge.  There  was  no  material  error  in  the 
admission  of  evidence,  and  the  evidence  was 
sufficient  to  warrant  the  finding  of  the  Jury, 
and  the  vo^Ict  Is  not  excesslrOb  The  judg- 
ment is  therefore  affirmed. 


TEXAS  &  P.  RY.  CO.  v.  MOORE. ' 

(Court  of  Civil  Appeals  of  Texas.    Nov.  6, 
1897.) 

LlMtTATIOXS— COMPUTINO  TiMB — INC0NSISTB:4T 
IS8TRUCT10N8. 

1.  Ad  action  Is  brought  within  a  year  aftw 
Oie  accident,  as  limited  of  statute,  If  broaght  in 
the  year  fotlowing,  on  tne  day  of  the  month  of 
tbe  accident 

2.  An  instrnction  that  If  plaintiff,  when  in- 
jured on  defendant's  train,  was  an  employe  of 
defendant,  and,  as  such,  was  riding  on  a  freight 
train  going  to  or  about  his  duty  as  sudi  a^wt 
he  assumed  all  the  ordinary  ruk  attendant  on 
the  handling  of  freight  trains,  and,  if  the  tnUn 
was  handled  with  reasonable  care  for  handling  a 
freight  train,  he  cannot  recover,  is  not  inconsist- 
ent with  an  ioatractioii  that  plaintiff  did  oot  as- 
sume any  but  the  ordinary  risks  incident  to  trav- 
eling on  the  freight  train,  and,  it  he  was  in- 
jured by  the  negligence  of  defendant  or  its  agent 
in  charge  of  the  train,  verdict  utunM  be  for  him 
on  tiiat  theory. 

Appeal  fn»n  district  court  Ti^Ior  ooun^; 
T.  H.  Cramer,  Judge. 

Action  by  Hairy  Mo4»e  against  the  Texas 
ft  Fadflc  Ballway  Oompany.  Jndgmoit  for 
plaintiff.   Defendant  appeals.  Affirmed. 

B.  G.  Bldwell,  toe  appellant  A.  S.  Hard- 
wicke  and  Oockrell  &  Hardwleke,  for  appd- 
lee. 

(Conclusions  of  Fact 

TARLTON,  G.  J.  ThlB  appeal  Is  from  a 
judgment  in  the  sum  of  91,870.90^  recovered 
by  the  appellee  tn»n  the  appellant  u  dam- 
ages on  accoont  of  personal  Injuries.  The  In- 
juries were  au^lned  either  on  the  80th  or 
81st  day  of  October,  1885,  wUle  the  miwllee 
was  riding  on  a  caboose  attached  to  appel- 
lant's freight  train.  The  aiveUes,was  a  d£i- 

1  Writ  of  error  denleS'^liiigj^nAQ^L^ 
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trlet  road  master  on  the  tracfc  and  way  de- 
partment of  the  ap[>ellant  The  Tcrdlct  ee- 
tabllshes  the  fa<ft,  wblch  we  aecwdlngly  find, 
that  the  li^uries  wm  doe  to  tbft  nei^lgeiice 
vt  the  appelant 

GodcIiuUmu  of  Iaw. 

1.  The  fralt  was  instltnted  on  October  30, 
1S96.  The  defendant  interposed  the  defease 
of  one  year's  limitation.  If  the  injuries  were 
sustained  on  October  30,  1895,  and  If  that 
day  should  be  Included  In  computing  the  time 
within  which  the  action  should  hare  been 
brought,  the  defense  should  prevail.  The 
court  Instructed  the  Jury  that.  In  computing 
this  time,  the  day  npon  which  {rfaintlfTs  in- 
juries occurred  should  be  excluded.  We  ap- 
prove the  Tlew  entertained  by  the  court 
Smith  T.  Dickey,  74  Tex.  ei,  11  S.  W,  104»; 
Hmiter  t.  Lanius,  82  Tex.  680,  IS  a.  W.  201. 

2.  The  court  gare  the  following  special  In- 
stmctlonB,  the  first  at  ^e  request  of  the  de- 
fendant, the  second  at  the  request  of  the 
I^alntiff:  (1)  "If  Jon  find  from  the  evidence 
that  the  plaintiff,  at  the  time  he  claims  to 
hare  been  injured  on  the  train  of  defendant, 
was  an  employ^  of  defendant,  and,  as  such, 
was  riding  on  a  freight  train  going  to  or 
■about  his  duty  as  such  agent,  he  took  aud  as- 
sumed all  the  ordinary  risks  usually  attend- 
ant upon  the  handling  of  freight  trains,  in- 
cluding the  usual  jolting  and  jarring  of  the 
train  when  being  stopped  by  the  use  of  air 
brakes;  and,  If  yon  find  that  the  train  was 
handled  with  reasonable  care  for  handling  a 
freight  train,  he  cannot  recover."  (2)  "You 
are  Instructed  that  i^lntitf  did  not  assume 
any  bat  the  ordinary  risks  Incident  to  travel- 
ing on  the  freight  train.  If  plalntifT  was  In- 
jured, If  you  find  he  was  Injured  by  reason 
of  the  negligence,  if  any,  of  defmdant  or  Its 
agent  in  charge  of  the  train,  you  will  find 
against  defendant  company  on  such  ^eory." 
We  OTerrule  the  complaint  that  these  charges 
are  conflicting.  Connect  the  two  by  the  use 
at  the  disjunctive  conjunction  *'but,"  and  the 
barmony  of  the  instructions  with  reference 
to  the  phases  of  the  evidence  for  and  against 
the  contention  of  the  appellee  is  manifest. 
The  court  had  previously  given  a  correct  defi- 
nition of  negligence. 

3.  The  court  gave  the  following  charge  to 
the  Jnzy:  "Should  the  jury  find  for  the  plain- 
tiff, tlien  yoa  ahoiild  assess  his  damages  In 
•nch  sum  as  yon  may  find  from  the  evidoice 
to  reasonable  compensation  for  the  natural 
and  actual  results  of  the  tojniles  received.  If 
any,  as  alleged."  We  think  the  evidence  jus- 
tified the  Instruction.  There  was  no  specific 
allegation  of  lost  time,  as  appellant  seems  to 
apprehend,  or  of  the  value  of  sncfa  lost  time. 

4.  There  is  nothing  in  the  record  which  In- 
dicates or  Intimates  that  the  request  by  the 
Jury  of  the  court  for  additional  instructions 
was  not  In  open  court,  or  was  otherwise  than 
in  conformity  with  the  provisions  of  articles 
1307  and  1308,  Bev.  8t  1805.  The  Judgment 
to  alBrmed* 


BELL  V.  YORK  et  |]. 

(Court  of  Civil  Appeals  of  Texas.    Oct  SO, 
1807.) 

IXJOSCTIOX— EltrOBCBICBTIT  OF  SXTDaMmtT. 

Judgment  was  rendered  in  tl»  coanty  court, 
sad  an  iojonction  was  soB^t  in  the  district 
court  to  enjoin  its  execution  on  the  grottnd  that 
it  was  fraudulently  obtained,  without  jorisdlc- 
tioD,  and  that  the  property  soaght  to  be  taken 
thereunder  was  exempt  fiom  farced  sale.  HHdj 
under  Bev.  St.  18U5,  art  2906,  providing  that 
"writs  of  injunction  granted  to  stay  proceed- 
ings In  a  suit,  or  sxeeaCion  on  a  judgment, 
sball  be  returnable  to  and  tried  In  the  court 
where  8u<A  suit  is  pending  oc  Judgnaent  was  ren- 
dered," that  the  district  court  tud  no  jamdic- 
tion  to  enjoin  the  judgmeut  of  die  county  court, 
or  any  process  issued  thereon. 

Appeal  from  district  court,  Palo  Pinto  coun* 
ty;  WiUiam  P.  Glbba,  Special  Judse. 

Action  by  W.  K.  Bell  against  O.  L.  Tork 
and  others.  From  an  order  sustaining  a  de- 
murrer to  plalntlfTs  petition,  and  dismissing 
it,  plaintiff  appeals.  Affirmed. 

A.  H.  Culwell.  for  appdlant  O.  W.  Mas- 
sle,  for  appdlees. 

HUNTBR,  J.  This  salt  was  brought  od 
November  21,  1806,  by  appellant  in  the  dis- 
trict court  of  Palo  Pinto  county,  to  enjoin  O. 
L.  York,  the  alieriff  of  said  coanty,  from  seil- 
ing  a  piano  of  appellant's  under  an  order  of 
saJe  Issued  from  the  county  court  of  said 
county  upon  a  judgment  rendered  tn  said 
conrt  against  appellant  on  the  20tb  day  of 
October,  18&4,  for  the  sum  of  96^10,  in  fa- 
vor of  Alcott  St  Haynor,  and  wherein  a  chat- 
ty mortgage  lien  was  foreclosed  on  said  [rt- 
aoo,  and  an  order  of  sale  thereof  awarded 
and  decreed.  The  petltlw  discloses  that  the 
suit  in  which  this  judgment  was  roidered 
was  begun  In  the  Justice's  court  on  April  14, 
1894,  on  a  note  for  |100,  upon  which  a  cred- 
it of  $50,  It  seems,  was  indorsed,  executed  by 
appelant  to  Alcott  &  Maynor  on  October  26, 
1800,  and  due  and  payable  April  1,  1802. 
Judgment  was  rendered  in  the  Justice's  court 
on  this  note  for  $57.07,  principal  and  Interest, 
from  which  judgmrat  aiH;ieUant  appealed  to 
the  connQr  court  of  said  county,  where  the 
case  was  again  tried,  and  Judgment  rendered 
against  appellant  for  the  sum  named  in  the 
order  of  sate.  Tlie  piano,  It  Is  alleged  In  the 
petition,  was  of  the  value  of  $600^  azid  no 
mortgage  was  set  up,  presented,  tx  asked  to 
be  foreclosed  therecm  In  the  case  as  filed  and 
tried  In  the  justice's  court;  nor  were  the 
pleadings  In  any  manner  amended  In  the 
county  court,  so  as  to  ask  for  a  decree  of 
foreclosure  of  any  mt^gage  on  said  piano; 
neither  was  any  mortgage  introduced  or  of- 
fered In  evfalence.  Yet  it  to  averred  the  said 
Alcott  A  Maynor,  by  their  attorn^,  fraudu- 
lently procured  the  clerk  of  the  county  court 
to  enter  and  record  In  said  Judgment  a  clause 
decreeli^  the  foreclosure  of  a  mortgage  lien 
on  said  piano;  and  that  appeltant  did  not 
know  that  such  Judgment  cimtalned  such  pro- 
Ttolott  for  foredosuie  nntil^he  order  of  sale 
Digitized  by  LjOO^  IC 
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heralB  •ought  to  be  enjoined  wa»  laantA.  It 
la  farther  averred  tliat  tiuit  part  of  said  Jadf- 
meat  fomclostng  a  sartgage  lieu  and  order- 
iBC  A  eale  of  said  piano  Is  Toid.  because  the 
coontT  court  «aa  wlthovt  Jnrisdlctlon  to  ren- 
der such  decree  In  a  caae  at^i^ealed  to  It  from 
a  Justice's  court,  in  which  no  each  relief 
mis  asked,  or,  indeed,  could  have  be^ 
tranted,  as  the  Jostles  was  without  Jurisdic- 
tion to  faradose  &  mortgage  on  property 
worth  more  tlian  (200;  and  also  that  the 
Jodgment  was  dormant  wlien  said  order  of 
sale  Jasoed  thereon,  as  no  execution  or  order 
ct  ante  liad  ever  been  issued  thereon  since  It 
was  mdered;  and  aiao  tikat  the  piano  was  ex- 
empt  from  forced  sale,  becanse  the  same  was 
put  of  his  tioosehold  fnrmltnre.  The  learn- 
ed vedal  Jndge  ^volnted  to  try  this  cause 
sostalnad  a  denrarrer  to  this  petition,  orged 
upon  the  ground  that  the  district  court  had 
no  Jnrisdlctlon  ts  enjoin  tte  Judgment  of  the 
county  court,  or  any  process  issued  open 
sdA  Judgment,  and  dismissed  ai^Uanf  a  pe- 
tltioa,  and  thia  mUng  Is  complained  of  In  this 
court.  We  think  the  action  of  the  district 
eoort  was  clearly  correct.  Artl<de  2996  of 
ourBerlsed  Statotes  of  1306  prorldeB:  "Writs 
of  Injunction  granted  to  stay  proceedings  in 
a  salt,  or  ^ecatten  on  a  Jodgment,  shall  be 
retnmaUe  to  and  tried  in  the  court  where 
each  snlt  is  pending,  or  such  judgment  was 
rendemd."  SeUgson  t.  OoUins,  64  Tex.  814, 
and  cases  thae  cited.  We  find  no  error  In 
the  JudgstMnt  iNnln,  and  it  is  tlmetors  af- 
lifuwid. 


TURNER  et  ox.  t.  CITT  OP  HOUSTON. 

(Oonrt  of  (StO  Appeals  of  Texsa.   Dec.  2, 

1897.) 

JuDSKBSTB— Appeal  atxt>  Error. 

1.  In  a  suit  against  two  defendants  a  Judg- 
ment acainst  "the  defendant"  Instead  of  "the 
defakdanti^'  is  net  soch  a  defect  as  to  render 
the  jndgvent  void  for  uncertaiotr,  or  such  an 
error  as  to  require  a  reversal. 

2.  When  do  authorities  are  cited  in  support 
«f  an  SBsignmetit  of  ertor  except  a  general  ref- 
aence  to  the  ecaistitiBdao  of  tlie  state,  without 
fitecific  reference  to  any  part  thereof,  the  record, 
petition,  and  judgment  will  be  examined,  and, 
no  error  appenring,  ttie  judgment  will  be  af- 
fcmed. 

Error  from  district  conrt,  Harris  county;  S. 
H.  Brashear,  Judge. 

Suit  by  the  city  of  Houston  against  E.  P. 
Turner  and  Tsife  to  foreclose  a  tax  Hen  upon 
city  lots.  Plaintttr  bad  judgment,  and  de- 
fendants bring  error.  Affirmed. 

E.  P.  Turner,  for  appellants. 

FUBIASANTS,  J.  The  appellee  sued  appel- 
lants for  the  recovery  of  taxes  due  for  the 
year  1884  upon  certain  lots  In  the  city  of 
Houston,  and  also  Interest  on  sold  amount, 
and  pmaMy  of  60  per  cent  of  the  taxes  due 
as  aforesaid,  and  for  costs  incurred  in  effort 
to  collect  said  taxes  by  the  collector,  and  to 
foreclose  the  Hen  upon  said  property,  given 


by  law  to  secure  the  taxes  due  thereon.  Tho 
plaintiff  allied  that  the  defendants,  £.  P. 
Turner  and  Mary  V.  Tomer,  were  the  owners- 
of  said  proper^  in  the  year  A.  D.  1894,  when 
said  taxes  were  duly  assessed  and  levied  bf 
the  city  council  of  said  city,  and  by  reasim 
thereof  became  liaUe  and  bound  to  pay  said 
taxes,  but  th^  had  hitherto  failed  to  pay  ttw 
same;  and  that  by  reason  of  the  nonpayount 
of  said  taxes  the  said  lots  of  land  were  duly 
placed  up<m  the  delinquent  tax  list,  and,  aft- 
er having  been  duly  and  legally  advertised, 
for  the  time  and  in  the  manner  reqnlred  by 
law,  for  sale,  aad  notice  pubUshed  that,  on- 
lesB  the  taxes  were  paid  by  the  day  named 
iB  said  notice,  said  lands  would  be  strtd,  as 
required  by  law,  to  the  highest  bidder,  and, 
said  taxes  not  having  been  paid  on  said  des- 
ignated day  In  said  adverdaemuLt.  said  pnv 
erty  was  sold  at  pnblic  auction,  at  the  place 
and  In  the  manner  required  by  law;  and  that 
the  said  city,  being  the  highest  bidder  there- 
for, said  property  was  bought  In  for  said  city 
for  the  amount  of  the  taxes,  with  two  dol- 
lars for  the  costs  of  the  sale,  and  two  dollars 
for  the  deed  of  conveyanee  from  the  collector 
to  the  purchase  added,  maUng  the  aggregate 
sum  of  $186.40.  And  by  reason  of  all  which 
the  ^aintlff  alleged  that  It  had,  under  the 
laws  of  the  state,  and  under  the  charter  of 
said  dty,  aeqtdred  a  lien  on  said  property, 
and  a  right  to  have  the  same  enforced  by  Ju- 
dicial sale,  and  to  recover  by  suit  said  taxes, 
and  CO  per  cent  thereof  In  addition;  and  the 
petition  prayed  for  said  several  sums  of  mon- 
ey, with  interest  thereon,  and  for  CMts,  and 
for  a  decree  estaMlsfaii^  and  entordi^  plain- 
tiff's lien  upon  said  proper^.  Hie  defend- 
ants were  duly  cited,  and  made  default,  and 
judgment  was  rendered  for  plaintiff  In  ac- 
Mndance  wltii  its  pray«,  and  the  defendants^ 
sued  out  a  writ  of  error,  and  have  brou^t 
the  case  to  this  court  for  revision. 

The  first  and  second  errors  aatfgned  aro 
that  the  suit  Is  against  two  defendants,  while 
the  Judgment  is  agslnst  only  one  dtfwdant, 
without  specifying  which,  and  there  is  no 
disposition  of  the  other  deCndant,  against 
whom  do  Judgment  la  rendered;  and  the  third, 
error  assigned  Is  that  the  basis  of  the  suit  Is- 
a  claim  for  taxes  due  the  dty  of  Houston, 
and  the  Judgment  Is  a  personal  one.  In  the 
absence  of  a  statement  of  facts,  a  judg- 
ment by  default  Is  presumed  to  be  author- 
ized unless  the  judgment  be  cme  vhlch,  un- 
der the  pleadings,  could  not  have  been  prop- 
erly rendered,  or  unless,  upon  its  face,  the 
Judgment  Is  erroneous.  There  Is  no  question 
raised  by  the  assignments  as  to  the  service 
of  citation  tipon  the  defendants,  and  the  pe- 
tition, by  Its  averments,  authorizes  the  Judg- 
ment prayed  for,  and  which  was  rendered. 
It  asserts  a  personal  Uablllty  of  the  defend- 
ants for  the  money  sued  for,  and  also  a  lien 
upon  the  property  against  which  fbe  alleged 
assessment  and  levy  of  the  taxes  sued  for 
woe  made;  and  It  pcayB  for  a  personal  Judg- 
ment, and  for  a  decree  foreclosing^the  alleged 
Digitized  by  LjOO^TC 
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lien.  Since  the  rule  iM  that  every  presump- 
tion must  be  Indulged  in  support  of  a  Judg- 
ment,  ire  are  not  prepared  to  say  that  the 
use  of  the  singular  instead  of  the  plural  nam- 
ber  In  describing  the  parties  defendant  is 
such  a  defect  as  to  render  the  Jndgment  Told 
for  uncertainty,  or  such  an  error  as  to  require 
a  reversal.  We  have  not  bad  cited  to  us  any 
aathorlty  in  support  of  the  proposition  sub- 
mitted the  plaintiffB  in  error  under  their 
sereral  assignments,  save  and  except  that  a 
general  reference  to  the  constitution  of  the 
state,  without  designation  of  any  specific  ar- 
ticle, section,  or  clause,  is  made  In  support 
of  the  proposition  submitted  under  the  third 
assignment,  and  we  therefore  do  not  feel 
called  on  to  make  further  investigation  than 
to  examine  the  record  and  compare  the  judg- 
ment with  the  petition,  and,  having  done  this, 
and  not  discovering  any  error  which  would. 
In  our  opinion,  justify  a  reversal  of  the  Judg- 
ment, the  same  Is  affirmed.  Affirmed. 


TOMPKINS  T.  BROOClCS.» 
(Court  of  Civil  Appeals  of  Texas.    Nov.  11, 
1897.) 

DSED— Equitable  Titls— Limitatiomb  —  Lacbss, 

1,  An  instrument,  while  not  a  deed  bo  as  to 
pass  the  1^1  title,  because  not  purporting  to 
presently  convey  the  tide,  but  binding  tbe  obli- 
gor to  make  a  deed  od  demand  of  the  obligee, 
passes  the  equitable  title;  it  being  shown  on  its 
face  that  the  ohligor  had  already  sold  the  land 
to  die  obligee,  and  that  the  consideration  for  It 
had  been  paid. 

2.  One  who  is  Invested  with  the  equitable  title 
by  Hie  face  of  an  Instrument  entitled  to  record 
lieed  Dot  sue  for  specific  performance  of  the 
agre«uent  for  a  deed,  and  la  not  therefor^  bar- 
red by  limitationB  from  setting  up  such  instru- 
ment against  plaintiff  in  trespass  to  tiy  title. 

8.  The  principle  uf  laches  does  not  apply  to  the 
setting  up,  against  an  action  of  trespasa  to  try 
title,  of  an  Instrument  giving  defendant  equita- 
ble title;  it  not  appenring  that  the  right  of 
those  claimiuK  under  it  had  ever  been  denied  or 
In  any  way  disregarded. 

Error  from  district  court,  Jefferson  county; 
Stephen  P.  West,  Judge. 

Action  by  Frank  J.  Tompkins  against  John 
H.  Broocks.  Judgment  for  defendant  Plaln> 
tiff  appeals.  Affirmed. 

Tom  J.  Bussell,  for  plaintiff.  O'Brien,  Bor^ 
dagcs  &  O'Brien,  for  defendant. 

WILLIAMS,  J.  Tills  was  an  action  of  tres- 
pass to  try  title,  brought  by  Tompkins  against 
Broocks,  to  recover  the  south  half  of  the  Sam- 
uel Stivers  league.  In  Jefferson  county.  It 
was  admitted  that  the  original  grantee  had 
conveyed  the  tend  In  controversy  to  B.  S. 
Tompkins  on  the  28th  day  of  July.  1S4Z 
Plaintiff  in  this  suit  claimed  as  the  heir  of  S. 
S.  Tompkins,  and  defendant  claimed  under 
the  heirs  of  one  J.  R.  A.  Tompkins,  and  under 
tbe  following  instrument  of  writing,  from  S. 
S.  Tompkins  to  J.  R.  A.  Tompkins:  "Reiiubllc 
of  Texas.  County  of  Harris.   Know  all  men 
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l^  these  presents,  that  I,  S.  S.  Tompkins,  of 
the  county  of  Harris  and  republic  of  Texas, 
acknowledge  myself  held  and  bound  unto  J. 
R.  A.  Tompkins,  his  heirs  and  assigns,  execu- 
tors and  admlnlstraton^  In  the  sum  of  twenty- 
five  hundred  dollars,  good  and  lawful  money, 
for  the  faithful  payment  of  which  I  bind  my- 
self, my  heirs,  assigns,  executors,  firmly  by 
these  presents,  sealed  with  my  seal,  dated  at 
Houston,  county  and  republic  aforesaid,  this 
ninth  (&th)  day  of  August,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty- 
two  (1^).    The  condition  of  this  obllgatiou 
Is  such  that  whereas,  I  have  this  day  bar- 
gained, sold,  and  delivered,  conveyed,  and 
alienated  unto  the  said  J.  R.  A.  Tompkins,  his 
heirs  and  assigns,  for  valuable  consideration, 
the  receipt  whereof  Is  hereby  acknowledgtMl. 
a  certahi  half  league  of  land,  situated  in  tlie 
county  of  Jefferson,  republic  of  Texas,  n&ir 
Double  point,  being  the  south  half  of  tlif 
league  of  land  granted  to  Samuel  Stivers,  a.-' 
a  colonist  In  Zavallaa  Colony,  and  the  same 
purchased  of  Samuel  Stivers  by  deed  dat*--! 
twenty-eighth  (28)  day  of  July.  A.  D.  ItMi': 
Now,  therefore,  if  I,  the  said  Stephen  S.  Tomp^ 
kins,  my  heirs  or  assigns,  executors  or  admln- 
Istrators,  shall  and  truly  make  or  cause  to  be 
made  to  the  said  J.  R.  A.  Tompkins,  his  heirs, 
assigns,  executors,  or  administrators,  or  either 
of  them,  or  to  whomsoever  they  may  author- 
ize to  receive  tbe  same,  a  good  and  bona  fido 
deed  to  the  laud  above  mentioned  whenever 
called  upon  so  to  do,  then  and  In  that  case 
this  obligation  to  be  null  and  void;  otherwise, 
to  remain  in  full  force  and  effect    In  testi- 
mony whereof,  I  hereunto  set  my  hand  and 
seal,  this  day  and  date  above  written.    S.  S. 
Tompkins."    This  was  acknowledged  Angu^i 
Q,  1842,  but  was  not  recorded  until  October, 
167&    No  evidence  was  Introduced  by  either 
party  as  to  the  clrcmnstances  under  which 
this  instrument  was  executed.    It  was  not 
shown  that  there  had  ever  been  any  request 
by  J.  R.  A.  Tompkins,  or  his  heirs,  for  the  exe- 
cution of  the  deed  by  S.  S.  Tompkins,  or  that 
the  latter  or  his  heirs  had  ever  In  any  way  de- 
nied or  repudiated  the  obligation  assumed  in 
the  instrument,  or  the  right  of  J.  B.  A.  Tomp- 
lUns  to  the  laud.    Neither  party  has  bad 
actual  possession  of  the  land,  and  there  is  no 
evidence  as  to  the  assertion  of  claims  by 
either.    The  court  below  held  that  the  Instru- 
ment above  set  out  was  sufficient  to  pass  the 
title  of  obligor  therein  to  the  obligee,  and  gave 
judgment  for  the  defendant,  from  which  this 
writ  of  error  is  prosecuted  by  the  heirs  of  the 
original  plaintiff,  Frank  Tompkins,  who  died 
after  such  Judgment  was  rendered. 

The  assignments  of  error  assert  proposi- 
tions that  tbe  Instrument  In  writing  relied  on 
by  the  defendant  was  not  sufficient  as  a  deed 
to  pal's  tbe  title,  but  that  It  was  a  mortgage 
to  secure  a  suui  of  money  named  In  the  In- 
strument, or,  if  not  a  nmrt}::nge.  was  merely  a 
bond  for  title;  and,  under  either  view  of  it. 
the  claim  of  the  defendant,  asserted  under  ii 
for  tbe  first  time  In  thlsjqilt,  was  bari-ed  by 
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the  statute  of  limitations,  and  was,  In  equity, 
a  stale  demand. 

We  do  not  think  that  the  tnatnunent  was 
such  a  deed  as  to  pass  the  I^al  title.  It  does 
not,  hy  Its  terms,  purport  to  presently  convey 
the  title,  bat  postpones  the  doing  of  It  to  a  fn- 
ttire  time,  by  another  Instrument.  Baker  t. 
Wescott,  73  Tex.  129,  11  S.  W.  157.  But, 
though  It  did  not  pass  the  legal  title,  it  showed 
on  Its  face  that  the  obligor  had  already  sold 
the  land  to  the  obligee,  and  that  the  consid- 
eration for  it  had  been  paid.  Under  these 
drcomstances,  the  equitable  title  passed,  and 
that  was  aufiiclent  to  authorize  the  obligee  to 
sue  for  the  recovery  of  the  land,  and  to  enjoy 
It  against  the  obligor  or  any  one  else.  Being 
thus,  by  the  face  of  the  Instrument  Itself, 
which  was  entitled  to  registration.  Invested 
with  the  equitable  title,  there  was  no  neces- 
sH7,  cmder  onr  laws,  for  him  to  sue  for  spe- 
cific pofonnance.  The  mere  production  of 
his  paper  tlUe  would  always  have  been  suffi- 
cient to  protect  him  In  the  enjoyment  of  the 
land,  and,  when  recorded,  wotdd  have  been  a 
full  notice  of  his  rights  as  the  record  of  a  deed. 
The  statate  of  limitations  is  not  applicable 
b^te,  tor  the  title  relied  on  by  the  defendant 
was  such  as  may  be  asserted  without  spectflc 
performance;  and.  If  that  statute  ai>t^led.  It 
could  hardly  be  said  that  the  cause  of  action 
under  it  would  have  ever  accrued  imtU  after 
the  demand  upon  S.  S.  Tompkins  for  the  exe- 
cution of  the  deed  and  his  refusing  to  execute 
it 

If  resort  be  had  to  the  principles  of  equity 
on  the  subject  of  stale  demand,  the  result  Is 
equally  ftital  to  aM>dluif  s  claim,  for  the  rear 
son  that  It  does  not  appear  that  ^e  right  of 
those  dalming  under  this  instrument  has  ever 
been  draiied,  or  In  any  way  disregarded,  and 
tha^  oonrtstoitly  with  the  evidence.  It  may 
be  assumed  that  such  right  had  always  been 
recopilxed.  The  case  is  not  Uke  those  In 
which  the  oUlgor,  In  a  contract  for  the  con- 
veyance of  land,  undertakes  to  convey  the 
title  in  consid^ation  of  somettiing  to  be  done 
by  the  obligee  tn  the  future.  Vardeman  v. 
LawBon,  17  Tex.  11;  Bobertson  v.  Du  Bose,  78 
Tex.  1,  18  8.  W.  800.  For  the  reasons  ^ven, 
the  Jtidgment  of  the  district  court  Is  afDimed. 
Affirmed. 


JOHNSON  V.  aOtlLAND,  Tax  Collector,  et  aLi 

(Court  of  OMl  Appeals  of  Texas.    Nov.  18, 

1897.) 

OOVaVS— JORISDIOTION— TaXATIOIT— ClXOBSSITI  A» 
SRSaiCBIlT— PLBADIIie. 

1.  The  district  court  has  JurisdictloQ  to  enter- 
tain a  petition  for  an  injunction  to  restrain  the 
collection  of  a  tax  based  upon  an  assessment 
that,  as  to  the  petitioner,  ii  unreasonably  ex- 
eessive  and  frsndnlently  mode,  where  the  amount 
Involved  Is  within  the  eonrf  s  JnzisdietiiHi. 

2.  A  petition  for  an  injunction  restraining  the 
collection  of  a  tax,  which  states  that  the  tax 
was  based  upon  an  assessment  which  was  onrea- 
sonablr  exceasiTe.  and  msde  in  fraud  of  plain- 
tilTs  li^ts,  and  discrinkinates  against  him, 
states  a  cause  of  aeUob 

I  Writ  of  error  denied  by  supreme  court. 


3.  When  the  board  of  equalisation,  in  raisins 
or  fixing  the  value  of  property,  acts  from  cot^ 
mpt  and  fraudulent  motires,  and  in  violation  of 
the  laws  of  the  stat^  their  acts  are  voidable  at 
the  auit  of  the  par^  aggrieved;  and  Rev.  St 
1895.  art.  6124,  providing  that  the  acta  of  the 
board  of  equalizatiou  "shall  be  final  and  not  sul>- 
ject  to  revision  by  said  board  or  any  other  triba* 
nal  thereafter,"  was  not  intended  to  i^etdude 
any  person  from  applying  to  the  courts  for  re- 
lief in  such  cases. 

Appeal  from  district  court,  OUMU  county; 
B.  M.  Baker,  Judge. 

Petition  by  A.  S.  Johnson  agabut  A.  A.  Bal- 
land,  tax  collector,  and  others,  for  an  Injunc- 
tion. Fn»n  a  Judgmmit  dissolving  the  tem< 
porary  Injunction  and  '^l^"i'«H''pg  the  petltlfHii, 
plaintiff  appeals.  Reversed. 

H.  E.  Hoover,  for  appellant  Flemons  A 
Veale,  for  app^Iees. 

HUXTES,  J.  This  suit  was  brought  Feb- 
ruary 8,  1897,  in  the  district  court  ot  Csrson 
county,  by  the  appellimt,  against  the  county 
of  Caxson,  3,  3.  Ivers,  county  judge,  and  the 
Other  members  of  the  oommlssionen^  court 
of  said  county,  and  against  A.  A.  Holland, 
tax  collector  of  said  county,  to  aminl  and  aet 
aside  a  certain  order  made  by  the  said  Judge 
and  county  commissioners  while  slttli^  as  a 
board  of  eqnallzation.  In  June,  1886^  and  In 
which  the  said  board-  raised  the  'ralue  of  ap- 
pellantfs  19,840  acres  ai  unimproved  lands,  as 
assessed  by  bis  agent  to  the  tax  assessor  of 
said  county  under  oath,  from  $44,740  to  166,- 
Oeo,  and  some  town  lots  at  Panhandle,  the 
county  seat  of  Oarsrai  county,  from  ^796  to 
yi4,19^  whereby  his  taxes  tor  1896  were 
raised  and  Increased .  from  $682.90  to  fl,- 
082.33;  making,  as  claimed,  an  ni^uat  diarge 
agahist  bim.  In  the  taxes  of  that  year,  of 
I8S2.43.  It  is  averred  In  the  petition  that 
the  lands  and  lots  had  been  assessed  hjr  ap- 
pellanfs  agent  to  the  tax  assessor  at  their 
true  cash  value,  and  at  more  than  they  could 
possibly  be  sold  for  or  were  worth  on  the  1st 
day  of  January,  1886.  or  at  any  time  there- 
after; Qiat  at  said  date  ttiere  was  no  maAet 
or  sale  for  said  lands  and  lots,  ot  either  of 
them,  and  that  aivellant  would  at  said  data, 
or  at  any  time  since,  have  sold  the  same  Cor 
er^  less  ttan  the  amount  at  which  the  same 
were  assnsed;  that  said  board  of  eqnallia- 
tion  arbitrarily  and  fraudulently  r^sed  the 
value  on  said  lands  and  lotg  as  above  stated, 
well  knowing  that  the  value  placed  thereon 
1^  said  board  was  more  than  the  lands  and 
lots  were  worth;  that  said  board  fixed  the 
value  of  cattle  rendered  and  assessed  In  said 
county  Cor  taxes  fw  said  year  at  less  than  SO 
per  cent  of  their  actual  cadi  value  on  Uie 
iBt  day  of  January,  1896,  which  he  alleges  to 
be  an  Illegal  and  unjust  discrimination 
against  htm.  He  also  alleges  that  he  appear- 
ed before  said  board,  by  his  agent,  and  that 
said  agent  testified  to  said  facts  as  above 
stated,  and  that  no  other  evidence  was  of- 
fered or  heard  1^  said  board,  and  that  after 
hearing  said  evidence,  and  whUft-eonsiderlpg 
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and  dlacQBSlns  tbe  Taln^tlon  of  plaintiff's 
•aid  laoda  and  town  lota,  and  before  final  ac- 
tion tberaon,  "one  of  the  membars  of  eatd 
board.  In  the  presoice  of  the  otbw  menibeni, 
stated  and  said.  In  effect,  tbat  tbey  (meaning 
said  board)  knew  that  plalntifTs  said  lands 
and  town  tots  coald  not  ba  sold  at  tbe  prloe 
at  which  plaintiff  had  rendered  the  same  for 
taxes,  bnt  that  It  wu  necessary  to  fix  th« 
valne  to  which  they  wm  raised  in  order  to 
obtain  rerenne  to  defray  the  numlncr  ex- 
penses of  the  oonnty."  Thaw  are  snbstan- 
tlally  the  facta  stated  upon  wUdi  the  allega- 
tion of  fnnd  is  predicated,  nalntitt  tender^ 
ed  and  paid  Into  court  (he  asm  of  f68a.90, 
amount  of  taxes  due  according  to  the  asaeas- 
ment  made  1^  him  ta  tiie  aseesaor,  and  iffay> 
ed  that  the  order  of  the  board  of  eqaaUaatlon 
lalalng  the  valuation  of  his  aaid  propvty  be 
declared  void,  and  for  an  ln]unctl(m  compel- 
ling the  tax  collector  to  accept  the  amount 
paid  into  court  in  tuU  of  bis  tuea  for  1886, 
and  reatraUdng  and  perpetimUy  eajoUtfng  him 
from  collecting  the  f352,43  Increase  ot  taxes 
caused  by  the  fraudulent  order  of  aald  board 
aa  aforesaid.  The  defoidants  demurred  to 
this  petition,  upon  the  grounds  that  the  dla* 
trlct  court  had  no  Jurisdiction  orer  tbe  quit- 
ten  and  thinga  set  up  tberein,  wd  bad  no 
Juriadictlom  tp  change,  modify,  or  in  any  man- 
ner revlae  the  orders  of  tbe  board  of  eqnaltw- 
tlon  in  fixing  ralnationa  upon  ivoperty  for 
taxation.  I3iere  were  also  a  graeral  demur- 
rer and  apodal  exceptiona,  and  a  motton  to 
dlasi^Te  the  temporary  Injunction  and  dlsmlaa 
the  petition. 

The  Judgment  of  the  district  court  thovs 
that  the  motion  to  disacdTe  the  injuntctlon  and 
dismiss  the  suit  waa  sustained;  the  learned 
Ji^ge  of  that  court  eTldently  being  of  opinion 
that  the  proceeding  waa  an  effort  to  rcTlso 
the  order  of  the  board  of  equaUzatton,  and 
that  his  court  was  without  Jurisdiction  to 
grant  the  relief  prayed  for.  Whether  the 
county  court  would  have  Jurisdiction  to  cant 
an  injunction  in  a  case  like  thU^  where  the 
amount  Involved  is  over  f200  and  under  950Q, 
in  counties  where  the  civil  Jurisdiction  has  not 
been  taken  from  the  county  court  and  placed 
in  the  district  court  by  an  act  of  the  legis- 
lature^ as  had  been  done  ta  this  Instance  (see 
Sees.  Acts  1891,  p.  12),  we  do  not  now  deter- 
mine; but  we  are  of  opinion  that  tbe  district 
court  of  Carson  county  had  Jurisdiction  of  the 
case  as  presented,  that  the  petition  stated  a 
good  cause  of  action,  and  that  the  motion  to 
dissolve  the  Injunction  and  dismiss  the  suit 
should  have  been  overruled.  Our  constitu- 
tion provides  that:  ^Taxation  ^all  be  equal 
and  uniform.  All  property  In  this  state, 
whether  owned  by  natural  persons  or  corpora- 
tions, otho:  than  municipal,  shall  be  taxed  In 
proportion  to  its  value,  which  shall  be  ascer^ 
talned  aa  may  be  provided  law."  Article 
8,  9  1.  We  are  of  oi^i^  that  where  the 
board  of  eaualizatlon,  in  raising  or  fixing  the 
value  of  property,  acts  from  corrupt  or  fraud- 
ulent motlve«i  and  In  violation  of  the  laws  of 


the  state,  whether  constitutional  or  statutory, 
their  acts  are  voidable  at  the  suit  of  the  party 
aggrieved,  and  that  the  courts  of  the  state 
having  Jurisdiction  over  tbe  amount  Involved 
and  the  subject-matter  may,  in  a  proper  case, 
declare  such  acts  to  be  void,  and  enjoin  the 
enforcement  thereof  or  compliance  tlwrewith, 
and  that  artlclqa  6123  and  tU^i  of  our  Revised 
Statutes  of  1889  were  not  intended  to  debar  or 
]^«clude  any  person  from  anAf'ing  to  the 
courts  for  relief  in  such  caaea^— not,  taideed,  to 
revise  the  action  of  such  board  In  filing 
valuer  but  to  aet  It  asi^  for  fraud.  Tbe 
legislature,  in  declaring  thejr  official  acts  in 
valuing  property  fw  tnis-Hon  to  be  "final  and 
not  subject  to  mvlston,"  hM&  In  contemplation 
their  lawful  acti*  and  not  sucb  as  ace  prompt- 
ed by  corrupt,  arbitrary,  or  fraudulent  mo- 
tlves,  and  in  violation  of  constltutloaal  or  stat- 
utory rights.  The  statute  under  which  the 
board  waa  organteed  llmlta  its  power  to  fix 
values  on  property  at  its  "f^  market  value." 
The  legislature  twa  no  power  to  create  any 
ooard  or  commtsalon,  and  empower  U  to  con- 
fiscate any  p«eon'«  property,  either  directly 
or  indirectly.  To  arbitrarily  value  one  pet- 
son's  prop^ty  for  taxation  at  largely  more 
than  it  Is  worth,  while  another's,  aubject  to 
the  same  rate  of  tsJ^tlon,  la  placed  at  greatly 
lesa  than  Its  valuer  la  a  clear  violation  of  our 
conatltutlon,  because  the  tax  In  snch  a  case  la 
not  equal  and  uniform,  and  the  prctpoly  of 
the  coimty  U  not  taxed  In  proportion  to  Ita 
viUue.  It  Is  an  arbltraxy  wrong  done  the  for- 
mer In  his  "landa  and  goods,"  and  a  fraud  up- 
on hla  rights,  for  which  he  haa  a.  remedy  in 
the  courts  of  tiie  atat^  guarantied  by  section 
13  of  our  bUl  of  rights,  which  dedarea,  "AU 
courts  shall  be  open,  and  every  person  for  an 
injury  dime  him  in  bis  lands,  goods,  person  or 
reinitatlbn  aball  have  remedy  by  due  coiu'se  of 
law."  Cionst.  art  1*  1 13.  By  "due  course  of 
law,**  reference  is  here  made^  not  only  to  the 
valid  statutory  enactmenta  of  the  legislature, 
bnt  to  the  general  law  of  the  land,— "a  law 
wbich  hears  before  it  condemns,  which  i>ro- 
ceeds  upon  inquiry,  and  renders  Judgment 
only  after  trial*  'ib»  meaning  is  that  every 
citizen  shall  htM.  hia  Ufc^  liberty,  property, 
and  Immunltlea  under  the  protection  of  tho 
general  rules  which  govern  society."  Cooley, 
Const  Law,  pp.  231, 232.  Our  statute  (article 
6120)  seems  to  contemplate  that  the  board  of 
equalization  shall  constitute  a  kind  of  JndidaL 
trUmnal.  It  Is  formed  out  of  the  commlsslott- 
era*  court,  which  Is  required  to  eomeat  and 
sit  as  a  board  of  equalization  at  a  certain 
time  and  place.  It  shall  have  pow»  to  said 
for  persons,  books  and  papers,  swear  and 
qualify  perscms  to  ascertain  the  value  of  in'op- 
erty,  and  see  that  evety  person  has  rendered 
IUb  property  at  a  fabr  market  value;  and, 
whenever  they  shall  find  it  their  duty  to  raise 
the  assessment  of  any  person's  property,  the 
county  clerk  shall  give  anch  person  written 
notice  that  they  desire  to  raise  the  value  of 
the  same.  These  provlfdons  clearly  content- 
plate  that  the  value  to  be  fixed  by  the  board. 
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wbere  a  coDteat  is  made,  sliall  l»e  tlie  result  ot 
tbeii  deliberate  Judgment,  exercised  In  tbe 
Ilfiht  of  tbe  ftuU  proven,  aa  well  ot  mat- 
ters within  tbelr  own  knowledge;  tbe  pro- 
ceeding being  judicial  In  Its  cbaracter.  If, 
therefore,  these  boards  can  arUtrarlly  Ignore 
tbe  facts,  the  provisions  of  tbe  statute  requir- 
ing the  party  whose  assessment  Is  to  be  raised 
to  have  written  notice  thereof  would  be  a 
mockery  and  a  farce.  Nor  has  such  board 
the  right  or  power  to  willfully  assess  any  per- 
son's property  at  more  than  its  "fair  mai'l^et 
valu^'*  and  to  thus  discriminate  against  any 
person  or  corporation.  And  wherever,  by  any 
device,  such  discrimination  occurs,  It  is  the 
constitutional  right  of  persons  so  hijured  to 
have  redress  In  tbe  courts  of  the  state,  by  in- 
junction and  decree  annulling  such  action  on 
the  ground  of  fraud;  for  all  such  arbitral? 
acts  performed  In  tbe  exercise  of  judicial  pow- 
er are  fraudulent,  and  voidable.  In  the  proper 
tribunals  of  tbe  state,  by  direct  proceedings  to 
set  them  aside.  The  supreme  court  of  Bll- 
Dols,  In  Raih-osd  Co.  v.  Cole,  75  111.  594.  In 
passing  upon  a  case  where  tbe  valuation 
placed  upon  the  property  of  tbe  railway  com- 
pany by  the  board  of  equalization  was  arbi- 
trary and  excessive  to  an  unreasonable  ex- 
tent, say:  "Because  the  law  has  devolved  on 
the  board  of  equalization,  and  not  on  tbe 
courts,  the  dnty  of  making  such  valuations, 
we  hold  It  is  not  the  duty  of  the  courts  to  exer- 
cise any  supervisory  care  over  its  valuations, 
so  long  as  It  acts  within  tbe  scope  of  tbe  pow- 
ers with  which  it  is  invested,  and  in  obedience 
to  what  may  reasonably  Ik  presumed  to  be  an 
honest  Judgment,  however  much  we  may  dis- 
agree with  It.  But  whenever  the  board  un- 
dertakes to  go  beyond  Its  Jurisdiction,  or  to 
fix  valnatlons,  through  prejudice  or  a  reckless 
disregard  of  duty.  In  opposition  to  what  must 
necessarily  be  the  Judgment  of  all  persons  of 
reflection.  It  is  the  duty  of  tbe  courts  to  inter- 
fere and  protect  taxpayers  against  the  conse- 
quences of  Its  acts.  Where  Its  jurisdiction  Is 
conceded,  no  mere  difference  of  opinion  as  to 
the  reasonableness  of  its  valuations  will  Justi- 
fy equitable  loterference;  but  Its  valuation 
must  be  tbe  result  of  honest  Judgment,  and 
not  of  mere  will."  This  case,  upon  the  facts, 
seems  to  be  very  much  in  point  here.  In  Ho- 
tel Co.  V.  Lleb,  tbe  same  court  said:  "Where, 
however,  the  valuation  Is  so  grossly  out  of  the 
way  as  to  show  that  the  assessor  could  not 
have  been  honest  In  bis  valuation,— must  rea- 
sonably have  ,known  that  It  was  excessive,— 
It  Is  accepted  as  evidence  of  a  fraud  upon  his 
part  against  the  taxpayer,  and  the  court  will 
interpose."  83  m.  GOG.  See,  also,  Cooley, 
Tax'n  (2d  Ed.)  p.  7&4;  25  Am.  &  Eng.  Enc. 
Law  (1st  Kd.)  pp.  261,  202,  and  authorities 
there  cited;  Tainter  v.  Lucas,  29  Wis.  375;  2 
Desty,  Tax'n,  pp.  656,  681, 1433.  If,  however, 
the  hoaiA  errs  In  honest  judgment,  under  our 
statute,  there  Is  no  appeal  from  Its  decision. 
Its  conclusion  is  flnrl,  and  not  subject  to  re- 
vision by  any  court.  This  suit  was  not 
bron^t  to  revise  tb«  action  of  tbe  board,  but 


to  set  it  asldft  for  Crand,  and  was  tbe  pcopec 
suit  to  fllsb  wbere  tbe  facts  allesed  existed. 
We  are  tber^ore  of  opinltm  that  the  district 
court  erred  In  dissolving  the  Injunction  and. 
dismissing  tbe  plaintiff's  petitkw,  and  Mder 
that  the  Judgment  therein  be  revene^  and  the 
cause  remanded  for  a  new  trial. 


QUBEN  INS.  CO.  OF  AUEBIGA  t.  MAT 

et  al:i 

(Court  of  cavil  Appeals  of  Texa&  Not.  18, 

1897.) 

ImoRAVoa— MissKPitEsitiiTAnoiroirTrru-lloncK. 

TO  ASBST. 

When  the  insured  told  the  a^nt  of  the  ia- 
n^tftr  OD  several  different  occasiooa  while  the- 
agent  was  aoliciting  the  Insurance  tbe  true  cou- 
didon  of  her  title,  the  insured  will  be  deemed 
to  have  bad  notioe  tb«eof,  DOtwHbstanding  tlie 
written  appUcatloa,  made  aftocwards  and  upea 
the  iBBoance  of  the  poUcy,  but  not  refesxea  to* 
therein,  makes  a  different  statement. 

Appeal  from  district  court,  Smith  county; 
Felix  J.  McCord.  Judge. 

Action  by  Mi-s.  D.  May  and  others  against 
the  Queen  Insurance  Company  of  America  to- 
recover  upon  a  policy  of  insurance.  Plain- 
tiffs had  Judgmwt»  and  defudant  appeals.. 
Affirmed. 

H.  M.  Wbltaker,  for  appeUant  Llndsey  A 
Butler,  O.  B.  CtooUU  and  J.  B.  Bamett,  tve 
lUVdlees. 

QAHBBTT,  aj.  The  appeUeft  brougbt  this 
action  to  recover  upon  a  policy  of  lasutaace- 
for  loss  sustained  by  bw  by  ftre  of  a  dwsB- 
ing  house  and  certain  ar^dea  of  household 
fomiture.  Appellant  pleaded  In  defense  that 
by  the  terms  of  the  policy  it  was  voM,  be- 
cause the  appellee  was  not  the  sole  and  un- 
conditional  owner  of  the  proper^  insured; 
that  the  lot  on  which  the  property  was  sitn- 
ated  waa  not  owned  by  bar  In  fee  slm^; 
that  she  had  not  tmly  stated  her  latemt  la 
tbe  property;  and  that  she  bad  mado  ma- 
terial mlsretwesentatlons  as  to  the  risk.  On. 
October  31,  1803,  the  appellee  procured  the 
policy  of  insurance  sued  on  of  tbe  appellant 
company  through  tbelr  sgents,  Bonner  &  Dor- 
ough,  at  l^ler,  Tex.,  m  firm  composed  of  John. 
T.  Bonner.  B.  T.  Dorough,  and  Guy  Bandldse, 
doing  business  as  insurance  agents  at  Tyler, 
Tex.  By  the  tenom  of  the  policy,  appeUant, 
In  consideration  of  the  premium,  undertook, 
to  insure  Mrs.  D.  May  for  a  term  of  one  year 
from  October  31,  1898,  against  loss  by  fire  to 
an  amount  not  exceeding  HJJOO  on  her  dwell- 
ing situated  In  Kllgore,  Tex.,  and  $5U0  on 
her  household  furniture  contained  therein. 
The  poUor  was  Issued  iq>oa  an  application  in- 
wrlting  signed  by  the  appellee,  in  which  she 
stated.  In  answer  to  a  direct  question,  that 
her  ownership  of  the  i>roperty  Insured  wan 
absolute,  unqualified,  and  undivided,  and  tbat 
there  waa  no  Uen  or  mortgage  thereon,  and 
agreed  tbat  tbe  application  should  form  pnrt 


1  Writ  of  error  denied  by  supreme  court. 
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of  th«  policy  wben  Issued.  TbB  followlnc 
proTtslous  ai»pear  In  the  poUcj:  This  policy 
sbaU  be  Told  If  tbe  losored  baa  concealed  or 
misrepresented.  In  writing  or  otherwise,  any 
material  facts  or  drcumstances  connected 
with  this  Insurance  or  tiiie  subject-matter 
thereof,  or  If  the  Interest  of  the  assured  In 
the  property  be  not  truly  stated  herein." 
"This  policy,  imless  otherwise  provided  by 
agreement  indorsed  thereon  or  added  hereto, 
shall  t>e  void,  *  *  *  If  the  interest  of  the 
insured  be  other  than  unconditional  and  sole 
ownership;  or  if  the  subject  of  insurance  be 
a  building  on  ground  not  owned  by  the  In- 
sured In  fee  simple."  The  policy  does  not 
refer  to  the  application,  or  make  It  a  part 
thereof.  The  property  Insured  was  aestroyed 
by  fire  on  November  13,  18^  Appellee  at 
once  gave  notice  of  the  loss  to  Bonner  &  Dor- 
ougb,  the  agents  of  appellant  at  Tyler,  of 
whom  she  procured  the  Insurance.  An  agree- 
ment was  made  the  parties  as  to  facts  af- 
fecting the  title  of  appellee  to  tbe  property  In- 
sured as  follows:  "(1)  At  the  time  of  the 
Issuance  of  the  policy  of  Insurance  sued  on, 
the  plaintiff,  Mrs.  D.  May,  was  a  married 
woman,  the  wife  of  John  May,  but  had  been, 
with  their  children,  living  separate  and  apart 
from  him  for  two  years  or  more  before  that 
ttane^  and  had  then  prading  In  the  district 
court  of  Gregg  county  a  suit  for  divorce.  (2) 
On  December  20,  1893.  the  district  court  of 
Gregg  county  rendered  a  decree  granting  a 
divorce.  In  that  divorce  suit  there  was  no 
prayer  or  decree  tor  any  partition  of  prop- 
erty. (3)  While  living  separate  and  apart 
from  her  husband,  and  a  year  or  more  before 
the  policy  of  Insurance  was  Issued,  but  before 
her  suit  for  divorce  was  flled.  plaintiff  con- 
tracted with  tbe  New  York  &  Texas  Jjand 
Company  for  the  lot  in  the  town  of  KUgore 
on  which  the  residence  insured  was  situated. 
Said  company  then  owned  a  fee-simple  title 
to  the  lot  It  was  agreed  bet\^'een  plaintiff 
and  said  company  that  she  could  erect  a 
dwelling  on  said  lot,  and  pay  for  said  lot  after 
she  should  obtain  a  divorce  from  her  hus- 
band; but  no  deed  has  ever  been  made  to 
her,  aud  she  did  not  obtain  the  divorce  until 
attee  the  dwelling  was  destroyed  by  tire,  as 
hereinafter  stated.  The  company  agreed  to 
make  her  a  deed  in  her  own  right  as  soon 
as  she  obtained  her  divorce,  and  with  this 
agreement  she  was  placed  In  possession  of 
the  lot  for  the  purpose  of  erecting  a  dwelling 
thereon.  Plaintiff  was  to  pay  one  hundred 
and  fifty  dollars  for  said  lot  (4)  Shortly  aft- 
er the  agreement  set  out  In  the  third  para- 
grnpb  above,  i^alntlff  erected  a  dwelling 
house  on  said  lot,  and  moved  Into  the  same 
with  her  children,  and  th^  were  residing 
these  when,  on  or  about  November  13,  1893, 
the  dwelling  was  destroyed  by  Are."  Else- 
where from  tbe  record  It  appears  that  appd- 
lee'B  basband  abandoned  her  more  than  three 
years  iKfore  the  policy  was  Issued,  and  left 
their  four  children  with  the  appellee.  At  tbe 
^me  of  the  separation,  appellee  and  her  hus- 


band had  a  home,  which  ttaey  sold  for  9400, 
and  divided  the  proceeds  equally.  The  hoB' 
t»and  contributed  nothing  to  Cfie  support  of 
appellee  or  their  children  after  he  left  her. 
Appellee  was  railroad  and  express  agent  at 
Kllgore,  and  earned  upon  an  average  $8r> 
or  $90  per  month.  The  bouse  was  built  with 
her  own  earnings  after  she  had  been  aban- 
doned by  her  husband,  and  $260  given  her  by 
her  brother.  Ai^llee  testified  that  Dorough, 
one  of  the  partners  In  the  firm  of  Bonner  & 
DOTOugh,  agents  for  appellant  company,  fre- 
quently during  the  year  of  1893  solicited  the 
insurance  from  her,  and  that  on  one  occasion 
during  the  summer  of  1893,  wben  he  bad  so- 
licited the  insurance,  she  told  him  of  the  con- 
dition of  her  title;  that  she  had  not  paid  for 
the  lot  and  that  she  was  not  to  pay  for  It, 
and  get  a  deed,  until  after  she  had  obtained 
a  divorce,  and  that  he  repeated  his  solicita- 
tions after  that  up  to  within  two  or  three 
weeks— perhaps  ten  days— of  tbe  Issuance  of 
tbe  policy.  According  to  Dorough's  own  testi- 
mony, he  was  well  acquainted  with  the  ap- 
pellee, and  knew  that  she  was  separated 
from  her  husband;  had  a  suit  for  divorce 
pending,  and  bad  built  the  house.  Giving  full 
effect  to  the  verdict  of  the  Jury,  we  find  the 
facts  to  be  as  stated  by  appellee,  and  that 
the  policy  of  Insurance  was  Issued  upon  the 
application  which  was  a  result  of  Dorough's 
sc^cftatlon,  and  that  be  knew  at  the  time 
ft  was  Issued  all  the  facts  concmilng  the 
state  of  appellee's  title,  and  that  be  was  told 
of  these  facts  by  the  appellee  while  solidUng 
her  Insurance.  The  policy  was  actually  Is- 
sued by  Sandldge,  one  of  the  members  of  the 
firm  of  Bonner  &  Dorough,  when  Dorough 
was  absent  from  the  office,  and  when  San- 
dldge had  no  actual  personal  knowledge  of 
the  facta  communicated  to  Dorough  by  the 
appellee;  neither  had  J.  T.  Boduct,  the  other 
member  of  tbe  firm,  any  actual  notice  thereof 
at  the  time. 

This  case  was  before  this  court  on  a  former 
appeal,  and  will  be  found  reiwrted  In  35  S. 
W.  829.  Some  of  the  questions  now  present- 
ed were  then  decided,  and  the  disposition 
then  made  of  them  Is  adhered  to  on  this 
appeaL  On  the  former  appeal  Judgment  of 
the  court  below  was  reversed,  and  the  cause 
remanded  on  tbe  ground  that  the  representa- 
tion of  the  appellee  that  there  was  no  lien 
or  mortgage  on  the  lot  was  not  true,  and 
that  It  was  a  material  misrepresentation, 
and  that  this  misrepresentation  was  not 
shown  to  have  l>een  waived  by  the  appellant; 
it  being  held  that  the  company  was  not 
charged  with  notice  of  the  Hen  by  the  knowl- 
edge of  Dorough  upon  the  state  of  the  record 
as  It  then  was.  Upon  this  appeal  the  facts 
are  materially  different  It  was  not  shown 
on  the  former  appeal  that  the  communication 
was  made  to  Dorough  at  a  time  when  he 
was  soliciting  the  Insurance,  and  It  appeared 
that  tt  was  made  at  a  time  some  weeks  or 
months  before  the  application  for  Insurance 
I  was  made.   We  tben  held  tl|at,  In  order  thai 
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The  knowledge  of  the  scent  ahonld  be  notice 
to  tlie  principal.  It  must  bAve  been  Imported 
to  him  when  he  waa  traniuicting  the  bHslneas 
»f  the  principal,  and,  the  facta  not  showing 
such  to  hare  been  the  case,  the  prlndpal 
could  not  be  held  to  have  had  knowledge. 
Upon  the  second  trial,  the  jury  found  that 
There  waa  notice  on  the  part  of  the  appel- 
lant company  of  the  true  atate  of  appellee's 
title.  Appellee  teatlfled  that  Dorougli  solicit- 
ed the  insurance  on  several  occasions;  that 
he  waa  in  Kllgore  about  once  a  month  that 
summer,  soliciting  insurance,  and  usually  took 
dinner  with  her  at  the  house  Insured,  and 
where  abe  entertained  trsTelers.  He  had 
known  her  for  four  or  flre  years,  and  was 
Qret  Introduced  to  her  by  her  husband.  Ev- 
ery time  Dorough  went  to  Kllgore,  he  would 
speak  to  appellee  about  Ineurlng,  and  would 
ask  her  for  Insurance,  Impressing  upon  her 
the  importance  of  insuring  her  property.  She 
told  him  she  would  Insure  as  soon  as  she 
was  able  to  do  so;  as  soon  as  she  had  the 
money.  Some  time  In  October  before  the 
|K>llc7  was  Issued,  she  wrote  to  Dorough 
that  she  wanted  to  take  oat  the  insurance, 
and  inquired  what  the  premium  would  be 
on  ¥2,000.  The  last  time  Dorough  had  solicit* 
ed  her  Insurance  was  only  two  weeks—per- 
haps ten  days— before  she  wrote  that  she 
wanted  to  insure.  At  one  time  when  be  was 
soliciting  the  Insurance  from  her  she  had  a 
conversation  witb  him  about  the  state  of 
her  title  to  the  lot  on  which  her  house  was 
situated.  She  told  htm  that  she  did  not 
have  a  deed  to  the  lot;  that  she  and  her 
husband  had  separated,  and  that  she  had 
a  suit  pending  for  a  divorce,  which  she  ex- 
pected to  get  at  the  next  term  of  the  court; 
that  her  attorney  had  told  her  not  to  take 
a  deed  to  the  property  until  after  she  had 
procured  a  divorce,  as  she  would  not  get  a 
good  title  before;  that  ahe  had  contracted 
witb  the  New  York  &  Texas  Land  Ciompany  for 
the  lot,  and  had  arranged  with  them  to  pay 
for  It,  and  get  her  deed  when  ahb  had  ob- 
tained her  divorce,  and  they  bad  told  her 
to  go  ahead,  and  build  her  honae  on  it;  that 
she  told  Dorough  what  she  was  to  pay  for 
the  lot.  and  that  she  bad  not  paid  for  It. 
He  raised  no  objections,  but  continued  to 
solicit  the  insurance  after  that.  She  did 
not  remember  when  the  conversation  oc- 
curred, but  thought,  it  was  in  the  summer 
of  1868.  She  further  teatlfled  that  In  reply 
to  her  letter,  addressed  personally  to  Dor- 
ongb,  she  received  a  letter  tram  Bonner  & 
Dotoo^  Inclosing  a  blank  sppUcatlon  for 
Insurance,  which  she  filled  out,  and  sent  to 
Bonnw  A  Dorough.  and  th^  sent  to  her 
the  policy  of  insurance.  Dorough  denied 
that  Bpp^ee  ever  told  him  anything  about 
the  c(Hidltl<Hi  of  h»  title.  He  could  not  say 
PMrittTdj  wliBtlwr  it  WW  a  tnr  dajv  b^Sm 


or  after  the  fire  that  he  first  learned  that  the 
policy  had  been  issued.  Hta  recollection  was 
that  it  was  after  the  fire.  He  waa  not  anre. 
He  had  solicited  the  insurance,  and  knew 
that  appellee  bad  a  suit  for  divorce  then 
pending.  Sandldge  testified  that  it  was  not 
his  habit  to  open  Dorougb's  private  letters; 
that  it  was  bis  impression  that  he  had  told 
Dorough  about  the  issuance  of  the  policy  be- 
fore the  Are  occurred. 

From  these  facts  and  other  facta  tliat  ap- 
pear in  the  record  we  think  that  the  jury 
could  reosonably  infer  that  Dorough,  agent 
of  the  appellant  company,  had  full  knowledge 
at  the  time  of  the  Issuance  of  the  policy  of 
Insurance  of  the  state  of  appellee's  title, 
and  that  she  had  never  received  a  dbed  for 
the  lot,  and  had  not  paid  the  purchase  money 
therefor.  He  had  been  told  that  appellee 
had  a  suit  for  divorce  pending,  and  knew  that 
fact,  and  was  informed  that  appellee  would 
not  pay  for  the  lot  and  get  a  deed  until  after 
she  had  obtained  her  divorce.  The  fact  that 
the  representation  in  the  application  was 
made  subsequent  to  the  time  when  the  ap- 
pellee informed  Dorough  of  the  condition  of 
her  title  is  not  conclusive  against  the  ap- 
pellee upon  the  lsj9ue  of  waiver  or  estoppel 
as  another  and  later  representation  of  a 
different  state  of  title  to  be  relied  on  by 
the  appellant,  because  the  knowledge  of  the 
fact  by  Dorough  that  the  lot  was  not  to  be 
paid  for  until  after  the  appellee  had  obtained 
her  divorce,  taken  with  his  knowledge  of 
other  facts  as  shown  by  the  evidence,  au- 
thorised the  jur7  to  impute  knowledge  to 
him  at  the  time  of  the  Issuance  of  the  policy. 
This  knowledge  on  the  part  of  the  agent 
Dorough  was  the  knowledge  of  the  firm  of 
Bonner  A  Dorough,  and  must  be  held  to 
have  been  notice  to  the  appellant  of  the 
fact  of  the  lien  at  the  time  the  policy  was 
issued.  This  being  the  case,  appellant  was 
estoi^ed  to  set  up.  or  must  be  held  to  have 
waived,  the  materiality  of  the  misrepresenta- 
tion as  to  the  lien,  and  any  statement  or 
mlar^reaentation  as  to  the  condition  of  the 
title  that  did  not  amount  to  a  warranty. 

Tlie  charge  of  the  court  upon  the  question 
of  knowledge  of  the  agents  being  notice  to 
the  company  waa  more  favorable  to  the  ap- 
pellant than  ft  had  a  right  to  eipecu  but 
the  finding  of  the  jnry  Involved  the  finding 
that  ai^lee  had  told  Dorough  of  the  condi- 
tion of  her  title  while  soliciting  the  insur- 
ance. There  was  no  error  In  the  failure  of 
the  court  to  give  the  special  Inatnictlons 
requested  by  the  appellant  upon  the  question 
of  notice.  In  view  of  tlie  dii^Kwltlon  tliat 
we  make  of  the  case,  it  la  nnneceasary  to 
consider  the  appellant's  twelfth  aaalgnment 
of  error  upon  the  queatlon  of  the  divisibility 
of  the  policy.  The  judgment  of  the  court  be- 
low will  be  affirmed.  Affirmed. 
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SAM  ANTONIO  A  A.  P.  RY.  CO,  T. 

ROBINSON. 
(CoHrt  •t  OMl  Appeals  of  Texas.    Dec.  2, 

1897.) 

fLAILBOADB  —  KlUIHS    STOCK  — RiOHT    Or  WAT 

¥umcM — CEOMixaB— Cattli  Gdabds-^Oatbs — 

NMUOBXOB— UHCBBTUNTT  is  EVIDBNCB. 

1.  Under  Ber.  St.  1806,  art  4427  et  Beg.,  a 
rallwar  company  ia  not  reqalred  to  constmct 
cattle  gnaidB  at  a  private  crossing  in  an  indo- 
aaie  tJuonjrii  which  its  right  of  way  is  fenced. 

SLA  railway  company  which  has  fenced  its 
track  la  liable  tor  stock  killed  or  Injured  by  its 
cars,  under  Rer.  St.  1890,  art  4628.  only  i^re 
such  kiaa  reanlted  from  want  of  ordtnuy  care 
on  ita  part. 

8.  Where  a  tafTCte  crossing  commonicating 
with  gates  In  the  right  of  way  fence,  througb  an 
Indosnre,  waa  constructed  1^  the  railway  com- 
pany, it  was  not  the  duty  of  such  company  to 
see  mat  such  gates  were  kept  closed. 

4.  In  an  action  for  the  Taloe  of  stock  killed  on 
defendant's  railway  track,  plaintiff  failed  to 
Bake  a  cue,  where  It  appeared  that  saeh  stock 
Miterea  on  the  right  of  way  either  throoch  the 
deftedant's  fence  or  through  a  gate  therein,  but 
such  erldence  did  not  uow  that  they  went 
Oiwu^  such  fence. 

Appeal  from  Harrla  oonnir  conrt;  W.  N. 
Shaw,  Judge. 

Action  by  W.  A.  Robinson  against  the  San 
Antonio  &  Aransas  Pass  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  uj^ 
peali.  Reversed. 

O.  T.  Holt,  for  appelant  W.  O.  Lore  and 
O,  W.  Thorp,  for  appellee. 

GARREMTT.  O.  J.  Tills  salt  was  bronght 
the  appellee  for  the  recovery  of  the  value 
of  certain  anlmolB  killed  by  the  appellut, 
abont  Angnst  SI,  1896;  the  petition  aUeglng 
that  tlie  appellant  bad  negligently  permitted 
the  fence  which  Inclosed  Its  track  and  road- 
bed to  get  In  a  bad  condition,  so  as  to  be  en- 
tirely insnfflclent  to  turn  the  stock  or  to  keep 
them  from  entering  the  right  of  way,  and  neg- 
ligently CO  na  true  ted  the  crossing  over  Its  track 
and  right  of  way,  and  failed  and  neglected  to 
construct  cattle  guards  at  said  crossing,  so  as 
to  tnni  stock  therefrom;  so  that  the  animals 
entered  upon  tfae  roadbed  ot  the  ai^ellant, 
and  were  killed  b7  its  care. 

Hm  evidence  showed  that  the  crosslDg  was 
a  private  crossing,  where  gates  were  put  In  at 
the  request  of  the  owner  of  the  pasture 
tlirougb  which  the  railroad  ran.  In  such  a 
case  it  is  not  necessary  for  the  appellant  to 
construct  cattle  guards.  Rev.  St.  1886,  art 
4427  et  aeq.  Tlie  track  having  been  fenced, 
the  company  was  liable  for  stock  killed  by  Its 
locomotives  and  cars  only  in  cases  resulting 
from  want  of  ordinary  care.  Rev.  SL  1895, 
art  4528.  Aa  ai^ears  from  the  proviso  in  the 
statute,  the  company  would  not  be  held  re- 
sponsible If  it  exercised  ordinary  care  In  the 
maintenance  of  its  fences.  Prom  the  evidence 
in  the  record  with  regard  to  tlie  condition  of 
the  fence,  the  Jury  might  have  found  that  the 
company  waa  negligent  In  failing  to  keep  It  in 


good  repair;  but  It  waa  not  the  doty  of  tbr 
company  to  see  that  the  gates  of  the  eroasiu^ 
wa«  kept  closed.  Adams  v.  Railroad  Co. 
(Kan.  Sup.)  26  Pac.  439.  It  devolved  upon 
a|^>eUee.  tbMcfore,  in  making  out  his  case,  to 
show  that  the  stock  entered  npon  the  railroad 
track  through  the  fence,  and  not  through  the 
gate,  aa  the  company  would  not  be  respaa- 
Blble  for  the  leaving  of  the  gate  open.  Rail- 
way Co.  V.  Qlenn  (Tex.  Olv.  App.)  30  S.  W. 
845;  Adams  v.  RaUxoad  Co..  Bupn.  TUs,  we 
think,  the  appellee  failed  to  do.  The  tesM- 
mony  of  the  witnesses  does  not  deveh^  very 
clearly  the  8ltuati<m  of  the  gates  and  ttie  place 
fn>m  where  tbe  animals  escaped,  but  we  Infer 
that  the  railroad  ran  tbroogb  a  large  pas- 
ture, containing  about  600  acres  of  land,  and 
that  most  of  the  inclosure  lay  on  the  north 
side  of  the  railroad.  Appellee  was  camping 
or  stopping  in  a  house  some  distance  from 
the  railroad,  and  outside  of  the  pasture.  Hie 
horses  escaped  from  an  Inclosure  into  the  pas- 
ture, and.  in  trying  to  make  their  way  home 
to  the  city  of  Houston,  reached  the  railroad  at 
some  point  on  the  line  In  the  pasture.  Tbere 
waa  erldoice  that  the  three  top  wires  of  tdie 
fence  were  down,  west  of  the  crossing  on  the- 
San  Antonio  aide  of  It,  and  that  on  the  east 
side  of  the  crossing,  towards  Houston,  there- 
was  only  one  strand  of  wire  loose,  the  top 
strand  being  fast  Going  from  the  place 
where  the  hones  escaped  Into  the  pasture  to 
the  gate,  or  in  the  direction  of  Houston,  It 
does  not  appear  diat  they  would  have  to  pass 
akmg  the  tenca  where  It  WBS  dovrn,  on  the- 
west  side  of  the  gate.  One  of  the  witnesses 
testified  that  every  Saturday  afternoon,  when 
he  passed  the  gate  going  into  Houston,  he 
saw  it  open.  There  was  no  evidence  that  the 
gate  was  kept  dosed,  or  that  it  was  open  on 
the  night  the  aninrmi"  were  killed;  but  the  evi- 
dence Is  such  that  it  cannot  be  said  whether 
the  animals  entered  the  right  of  way  through 
the  fence  or  through  the  gate.  In  other 
words,  the  appellee  failed  to  show  \jy  any  evi- 
dence before  the  Jury  that  the  horses  entered 
through  the  fence.  The  evidence  having  fail- 
ed to  show  where  the  animals  entered,  wheth- 
er throngb  the  gate  or  the  fence,  the  appellee 
failed  to  make  out  his  case.  Railway  Co.  v. 
Johnson  (Tex.  Civ.  App.)  39  8.  W.  823,  and 
cases  cited  supra. 

The  testimony  of  the  witness  McCune,  tbat 
there  were  no  cattle  guards  at  the  crossing, 
waa  admissible  to  show  tbat  If  the  bor.ser; 
had  entered  the  right  of  way  where  the  fence 
was  down,  west  of  the  gate,  they  would  have 
had  an  unobstructed  passage  along  the  mil- 
road  to  the  place  where  they  were  killed  at 
the  bridge;  and  there  waa  no  ema  In  receiv- 
ing it  for  tbat  purpose.  Because  tbe  facts 
did  not  show  tbat  the  animals  went  on  the 
right  of  way  through  ai^ellant's  fcatce,  tbe 
Judgment  at  the  oonrt  below  must  be  revers- 
ed, and  the  cause  remanded  for  another  trial. 
Reversed  and  remanded. 
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RAT  T.  STATB. 

iConrt  of  Orimliml  Appeals  of  Tezaa.    Dec.  8, 

1887.) 

Tarn— Bbobxt  FouKsaioK  —  Ktidbhos  —  Pkios 

CoxTiOTiox— Appkau— Eaemlkss  Errok. 

1.  EiTidence  that  a  person  woa  in  pouession  of 
tli«  stolen  proi>ert7  shortly  after  the  theft,  and 
gmTC  an  aoreasooable  explanation  of  his  po»- 
iiession,  and  did  not  accoont  for  it  in  a  manuer 
conaisteut  with  bis  innocence,  and  bis  explana- 
tion was  shown  to  be  aatroe^  justifies  his  con- 
Tlction  of  the  theft. 

2.  Where  defendant  explained  his  possession 
of  8  Stolen  horse  b7  testifying  that  he  purchased 
it  of  a  certain  person,  a  charge  to  acquit  if  there 
was  a  reaBODable  doobt  as  to  whether  he  made 
such  parchase  was  sufDdent. 

3.  Eridence  of  a  prior  conrictlon  of  horse 
theft  is  competent  to  affect  the  credibility  of  de- 
feudant  on  trial  for  horse  theft. 

Appeal  from  dlitrtct  oont,  Dallas  county; 
Cbarlea  P.  Clint,  Judge. 

Jobn  Bay  appeals  Crom  a  coaricUoa  of  bone 
tbeft.  Afflnned. 

B.  31.  Clark,  for  appellaat.  liana  Trloe^  for 
the  State. 

HENDERSON,  J.  Appelant  was  oonvlcted 
of  liors«  tbeft,  and  bis  puUshment  assessed 
at  tn-o  years'  conflnement  In  the  penitentiary; 
hatce  this  appeal 

There  Is  no  quedtlon  tbat  some  peraon  stole 
the  horse  ot  fianders,  the  prosecutor,  and  re- 
cently tbereaftor  defendant  atM  the  tuam  in 
Dallas,  executing  a  bill  of  sale,  signing  the 
name  of  George  Greatboose.  Appellant's  de> 
fense  is  that  be  bought  the  horse  from  one 
Chester  Springer,  In  Dallas  county,  and  be 
Intradnced  testimony  In  support  of  this  con- 
tention Chester  Si^nger  was  Introduced  as 
a  witness,  and  denied  selling  the  horse  to  ap- 
peltant  or  haTiag  any  ccmnectioa  therewith. 
The  proeecntor,  Sanders,  swears  that  he  lived 
within  a  half  mile  of  the  defendant's  father, 
and  that  the  defendant  knew  the  horse,  and 
had  ridden  blm. 

Upon  this  Btete  of  case,  the  court  Instructed 
the  joiy,  among  other  things:  **If  you  beHere 
from  the  erldence  that  the  horse  desctfbed  m 
tiie  IndlctmcBt  had  beat  stolen  from  the  pros- 
eciMng  witness,  Qeoi^  U.  C  Sanders,  and 
that  recently  thereafter  the  defendant  was 
foond  In  possession  ot  said  horse,  aad,  when 
his  poBsessltm  of  said  horse  was  questioned, 
he  made  an  explanation'  of  how  he  came  by 
said  hone,  and  yon  bellerre  that  stich  «cplana- 
tion  Is  reasooable  and  probaUy  true,  and  ac- 
counts for  bis  [defendant's]  possession  of  said 
horse  In  a  manner  conslstmt  with  his  inno* 
eence,  then  yon  will  consldur  anch  ncplanar 
tlon  as  tme^  and  acquit  the  defwdant.  If, 
on  the  contrary,  you  brieve  such  explana- 
tion was  unreasonable^  and  did  not  account 
fbr  defendant's  possession  in  a  manner  eoo- 
ststent  with  his  innocence,  or  you  bdleve  that 
each  explanation  accounted  for  defendant's 
possession  in  a  mann»  consistent  wlfli  his 
tnnocenoe,  but  the  state  bas  shown  the  falsity 
of  such  ezplanatlfm,  then  yon  will  take  the 
posaeasion  of  the  defondant,  togethw  with  his 


acplanation,  in  connection  with  all  other  facta 
and  circumsbinces,  if  any,  In  erldence;  and. 
If  yon  beHere  defendant  guilty  beyond  a  rea* 
aonable  doubt,  yon  will  so  find;  otherwise, 
you  will  acquit  the  defendant"  Counsel  for 
appellant  complains  of  this  charge.  We  think 
It  correct,  and  such  a  charge  was  approred 
in  Wheeler  t.  State,  84  Tex.  Gr.  B.  850,  30 
S.  W.  913. 

The  court  also  Instructed  the  Jury:  "If,  un- 
der the  erldence,  you  hare  a  reasonable  doubt 
as  to  whether  defendant  recetred  the  horse  in 
qneetlon  from  Obeeter  Springer,  you  should 
acquit  him."  Under  the  drcnmatances  of  this 
case^  the  whole  d^ense  of  ai^lant  was  cor- 
ered  by  this  instruct]<m.  All  of  bis  erldence 
was  itttrodnced  for  but  one  purpose,  and  tbat 
was  to  show  that,  in  fact,  he  had  purchased 
the  heme  tram  Chester  Springer.  By  this 
charge  the  issue  was  made  clear  and  emclse 
in  a  few  simple  words;  and,  if  the  charge 
complained  of  abore  was  not  proper  (whItA 
we  do  not  concede),  when  considered  im  con- 
nectltm  with  this  latter  charge  no  injury 
could  hare  possibly  resulted  to  appellant. 
The  defendant  being  charged  with  the  theft 
of  the  hotue,  and  there  being  no  count  In 
the  Indictment  charging  recelring  and  con- 
cealing the  animal  knowing  the  same  to  hare- 
been  recently  stolen,  It  Is  sufficient  for  the 
court  to  charge  on  the  esqtlanatlon  given  by 
the  defendant  as  fc^ws:  "Gentlemen  of  the 
Jury:  If  you  bellere  from  the  erldence  oc 
hare  a  reasmable  doubt  as  to  whether  the 
defendant  purchased  the  horse  from  Chester 
Springer,  acquit  him." 

Appellant  testified  In  tfals  own  behalf,  and 
on  cnws-examlnatlon  counsel  for  tbe  stata 
asked  blm  If  be  bad  been  i^rged  and  eonr 
Tlcted  of  horse  theft  befor&  This  waa  eb- 
)ected  to  by  defendant,  and  the  court  over^ 
ruled  the  objectimi,  to  which  a  bUl  of  ocep- 
tteDS  was  reserved.  The  objection  stated  Is 
that  he  could  only  be  tried  npon  the  charge 
contained  In  the  Indictment,  and  not  for 
othar  offenses,  etc.  This  erldence  wsa  in- 
troduced for  hat  one  purpose,— to  go  to  the 
credit  of  the  defendant  as  a  witness.  I^e 
court  explicitly  limited  this  erldence  to  the 
only  purpose  for  which  tt  could  be  consideredL 
Tbe  evidence  being  sufficient,  and  no  errors 
appearing  in  the  record,  tbe  Judgment  Is  af- 
flnned. 

HURT,  P.  3n  absent 


HAY  V.  STATB. 

(Court  of  Griminal  Appeals  of  Texas.   Dec,  S, 

189T.) 
Theft— Instroctions. 
1.  A  request  to  charge  that  if  defendant 
"took"  the  horse  alleged  to  be  stolen,  and,  when 
his  right  to  it  waa  questioned,  he  gare  the  rea- 
sonable explanation  that  he  booght  tt,  tbe  state 
must  prove  that  his  explanation  was  false,  should 
be  refused;  f<Mr,  if  he  took  the  horse,  an  ex- 
planation  that  he  bought  it  would  not  be  rea- 
sonable. , 
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2.  It  WM  not  oxwr  to  refuse  a  reqae«t  to 
duuie  on  a  qnestkni  that  liad  been  fnlljr  oorer- 
ed  1^  the  diuge  thit  wu  given. 

Appeal  from  district  conrt*  DnUns  eomOy; 
Cliailes  F.  Glint,  Judge. 

John  Bay  appeals  Cram  a  conrlctlon  ct 
horse  theft  Affirmed. 

R.  M.  dark,  tm  appellant.  Mann  Mc«^  tat 
the  8Ut». 

DAVIDSON.  J.  Appellant  was  convicted 
of  the  theft  of  a  horse  alleged  to  be  the  iMop- 
erty  of  O.  H.  Wilson.  The  horse  was  tak- 
en In  Dallas  county,  and  sold  by  appellant  In 
Forney  (Kaufman  county),  to  the  postmas- 
ter, Adams.  On  the  trial,  appellant  claimed 
and  testified  that  he  bought  the  horse  from 
Chariey  Denton.  Denton  was  placed  upon 
the  stand,  and  dei^ed  selling  the  horse  to  ap- 
pellant, and  further  denied  having  &nj  con- 
nection with  the  horse.  The  state  also  prov- 
ed by  OoustaUe  Base  that  defendant  told 
him,  after  being  properly  warned,  while  un- 
der arrest,  that  he  bought  tbe  horse  from  a 
man  named  Johnson.  There  is  a  good  deal 
of  testimony  in  the  record,  but  this  Is  a  suf- 
ficient statement  of  the  ease  for  the  purpose 
of  decision. 

The  court  charged  the  Jury,  In  regard  to  ap- 
pellant's explanation  of  his  possession,  In  ac- 
cordance with  the  rule  laid  down  In  Whe^er 
V.  8tate.  84  Tex.  Or.  R.  850,  80  S.  W.  913. 
On  several  occasions  we  have  sustained  this 
character  of  charge,  and  see  no  reason  for 
changing  the  views  therein  expressed. 

Appellant  also  requested  a  chai^  In  this 
connection  as  follows  r  "If  you  find  from  the 
evidence  that  the  defendant  took  the  animal 
mentioned  in  the  Indictment,  and  you  further 
find  that,  the  first  time  his  right  to  the  said 
animal  was  called  In  question,  he  gave  an 
explanation  of  such  possession,  and  such  ex- 
planation was  reasonaMe,  then  you  are  In- 
structed that  it  devolves  upon  the  state  to 
prove  the  explanation  false,"  etc.  The  court 
properly  refused  to  give  this  instruction;  for. 
In  the  first  place,  If  the  defendant  took  the 
horse,  bis  explanation  could  not  be  reason- 
able, because  that  explanation  was  that  he 
bought  It  from  Denton,  or,  as  stated  to  the 
officer,  Crom  Johnson.  Neither  one  of  these 
explanations  could  have  explained  the  de- 
fendant's possession  compatible  with  his  In- 
nocence, If  the  assumption  In  the  charge  Is 
troe,— that  the  appellant  took  the  animal. 
Bat,  If  the  charge  had  been  couched  In  ap- 
propriate language,  the  court  did  not  err  In 
refusing  It,  because  he  had  already  given  a 
charge  covering  the  question  fully. 

The  othw  questions  suggested  for  conitider- 
atlon  have  been  decided  adversely  to  appel- 
lant in  case  No.  1,733,  just  decided  (Bay  v. 
State,  43  S.  W.  77).  The  evidence  fully  Jus- 
tifies the  conviction,  and  tbe  judgmoit  to  af- 
flrmed. 

HURT.  P.  J.,  absent 


JOma  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  24, 
1897.) 

BaIX^LISBI.—  IirDIOTHB.\T  —  SomoiBNcT  —  Ev^ 
DXHOB. 

LA  recognisance  reciting  that  defendant 
stands  diaiged  wltli  tiw  oflenss  of  Ubd  Is  Mif- 
ficient  without  setting  oot  the  constitnent  de- 
ments of  the  offense. 

2.  An  indictment  for  Ilbd  alleged  that  defend- 
ant published  a  llbdous  article  against  one  L. 
and  others,  who  were  then  conductors,  aapios- 
ed  br  a  certain  city  .railroad.  The  libuons  arti- 
cle charged  that  the  condnctora  of  the  city  rail- 
road, as  a  class,  were  foul  characters,  bat  did 
not  mention  any  condoetor  by  name,  add,  that 
It  was  progeriy  alliged  to  affect  the  repntatbn  of 
any  uuu  i>r  more  of  the  condttctors  Of  said  rafl- 
road. 

3.  An  indictment  for  llbd  in  pablishlng  that 
one  of  the  conductors  of  a  certain  railroad  caused 
a  lady  to  be  thrown  to  the  groand  irtiUe  alight- 
ing from  a  street  car,  and  tmpnting  to  all  the 
conductors  of  inch  road  dl^racefol  acts,  the 
nature  and  consequence  of  whidi  wm  to  briDg 
them  into  contempt,  and  which  attributed  to  said 
condnctora  Infamous  characters,  was  aaatained 
on  proof  of  any  of  the  allegations. 

4.  Where  the  statement  in  a  pabUeation  was 
so  plain  and  unmistakable  that  no  InteUlguit 
person  could  fail  to  understand  what  was  Intend- 
ed by  it,  no  innuendoes  wm  required  In  tiie  in- 
dictmoit. 

Appeal  from  district  court  OalrestMi  eotm- 
ty;  B.  D.  Cavjn.  Jndge. 

W.  Jj.  Jones  waa  convicted  of  libel,  and  ap- 
peals. Affirmed. 

Wllford  H.  Smitb,  for  appellant  Mann 

Trice,  for  the  State. 

DAVIDSON,  J.  AppelUnt  was  convicted 
of  libel.  The  assistant  attorney  general 
moves  to  dismiss  the  appeal,  becanae  tbe  re-^ 
cognisance  falls  to  recite  an  (dienae  known  to 
the  law.  Said  recognlxanc*  recltea  that  the 
defendant  "stands  charged  with  the  offense 
of  libel."  This  is  the  only  redtatlon  la  said 
obligation  of  the  offense.  None  of  the  oon- 
stltaent  elements  aro  set  out  or  attempted  to 
be  set  out  We  think  that  the  recognizance 
is  sufficient  Libel  is  defined  to  be  an  offense 
by  the  statutes,  and  is  an  offense  eo  nomine, 
as  theft  murder,  slander,  etc.  Tlie  motion  to 
dismiss  the  app^  is  overruled. 

Appellant  ffied  his  motion  In  arrest  of  Judg- 
ment  because  the  Indictment  Is  fatally  defect- 
ive. In  that  the  published  statement  alleged 
to  be  libelous  falls  to  convey  the  Idea  that 
the  persons  referred  to  had  been  guilty  of  a 
penal  offense;  or  that  they  bad  been  guU^ 
of  some  act  or  omission  which,  tliongh  not 
penal,  was  disgraceful  to  them  as  members  of 
society,  the  natural  conaeqnence  of  which 
was  to  bring  them  Into  contempt  among  hon- 
orable persons;  or  that  they  had  some  moral 
vice,  or  physical  or  mental  defect  <a  disease, 
which  rendered  them  unfit  for  Intercourse 
with  respectable  society,  and  such  as  would 
cause  them  to  be  generally  avoided;  or  that 
they  wero  aotorlonsly  of  bad  or  Infamooa 
character.  EUs  second  contention  la  that  the 
printed  and  published  matter  could  be  held  to 
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refer  to  but  one  person,  to  vlt,  the  conductor 
causing  the  Injury  to  a  colored  woman  on 
East  A.venue  L  car,  and  the  Indictment  fails 
to  designate  by  name  who  that  conductor 
was;  and  he  generally  urges  that  the  pub- 
lished matter  is  not  libelous.  Omitting  the 
formal  parts  of  the  indictment,  It  charges  that 
"defendant  and  W.  H.  Noble,  on  the  14th  of 
NoTember,  1896,  in  the  county  of  Galveston, 
in  the  state  of  Texas,  with  force  and  arms, 
then  and  there,  with  intent  to  Injure  A.  S. 
Spurgeon"  and  others,  setting  them  out  by 
name,  "did  unlawfully  and  maliciously  make, 
write,  print,  publish,  sell,  and  circulate  a  ma- 
li<Hons  statement  of  and  concerning  the  said 
A.  S.  Spurgeon"  and  others  mentioned,  "and 
affecting  the  reputation  of  the  said  A.  3. 
Spurgeon"  and  others  mentioned,  "who  were 
then  and  there  conductors  employed  by  the 
GalTeston  City  Railroad  Company,  on  the 
various  lines  in  the  city  of  Galveston,  Tex., 
which  malicious  statement  was  of  the  tenor 
following,  to  wit:  'Irish  Snides.  It  Is  really 
diagnsting,  to  say  the  least,  for  one  to  take 
notice  and  see  how  the  Irish  snides  employed 
by  the  street-car  company  (meaning  the  Gal- 
veston City  Railroad  Company)  as  conductors 
on  the  various  lines  of  this  city  (meaning  the 
city  of  Galveston)  discriminate.  Wlt^  a  few 
exceptions,  these  cowl)oys,  escaped  lunatics, 
and  imported  lords  have  a  way  of  their  own, 
and  discriminate  with  a  vim.  These  whelps 
seem  to  forget  that  they  are  public  servants, 
and  treat  our  best  colored  ladles  with  a  con- 
tempt that  could  only  be  found  In  a  Tale 
chnmp.  Some  few  nights  ago,  a  colored  lady, 
while  dismounting  from  an  Bast  L  car,  was 
thrown  to  the  ground  the  mangy  ape  that 
poses  as  conductor  ringing  the  bell  before  she 
was  oft  the  step.  And  the  lousy  little  puppy, 
that  scarcely  speaks  Bn^ish,  said  to  a  white 
gentleman,  that  spoke  of  the  danger  of  socb 
proceedings,  that  she  was  a  'she  coon.*  Has 
it  come  to  this?  Such  pimps  (meaning  one 
who  provides  the  means  and  opportunities  for 
libidinous  gratification;  that  is  to  say,  a  pro- 
curer for  the  lusts  of  others)  as  this,  men  so 
low  that  they  would  willingly  sell  the  virtue 
of  their  sister  for  a  drink,  the  descendants  of 
Oscar  Wilde  (meaning  that  they  commit  the 
crime  of  sodomy),  greasy  curs,  foul-smelling 
scavengers,  are  imported  to  this  country  to  in- 
sult and  humiliate  the  people  that  help  to 
make  these  enterprises,— that  build  up  and 
support  these  public  afCaks.  We  coons! 
Some  of  the  best  families  of  America  have 
raised  coons.  I  expect  that  foreign  whelp  Is 
a  coon,  but  the  woman  in  question  Is  a  col- 
ored lady.  Perhaps  I  am  a  coon,  but  I  would 
not  give  one  drop  of  my  "cooney"  blood  for  a 
barrel  of  the  "bind"  of  soch  "bludy"  Irish 
snides.  It's  time  that  the  car  company  should 
right  theae  wrongs,  and  em^oy  only  respee- 
taUe,  intelligent  men,  that  wilt  do  Jastlce  to 
all  alike.  We  pay  a  nicfcle,  and  we  demand 
a  nlckle's  worth.  There  Is  too  many  Intelli- 
gent men  In  this  country  to  Import  such  beast- 
ly bastards  to  Insidt  the  petHDle  hare.'**  It 


wQl  be  seen  this  Indictment  that  all  of  the 
parties  named  In  the  alleged  libelous  matter 
are  alleged  to  be  conductors  of  the  Galveston 
Oity  Railroad  Company. 

Taking  appellant's  grounds  of  his  motion 
out  of  the  order  in  which  he  places  them,  we 
notice  that  ground  of  said  motion  first  which 
alleges  the  Indictment  Is  insufficient,  because 
It  only  refers  to  one  conductor  causing  the  In- 
jury to  a  colored  woman,  eto.,  and  fails  to 
designate  by  name  that  conductor.  By  refer- 
ence to  the  libelous  matter  published,  It  wOl 
be  seen  that  the  first  sentence  in  said  publica- 
tion refers  to  the  conductors  on  the  various 
street  cars  of  this  city  (meaning  the  city  of 
Galveston)  as  a  class.  The  libelous  matter 
makes  no  exception  among  the  conductors, 
but  Includes  all  of  them.  This  has  been  held 
sufficient,  without  designating  the  names;  and 
we  hold  this  to  be  sufficient  designation  of 
every  conductor  in  the  service  of  said  rail- 
road company  at  the  time  of  said  publication. 
It  therefore  would  be  a  violation  of  our  stat- 
ute to  libel  any  sect,  company,  or  class  of  men 
without  naming  any  person  In  particular  who 
may  belong  to  said  class.  See  18  Am.  &  Eng. 
Enc.  Iiaw,  p.  499,  and  notes;  2  McClain,  Cr. 
Law,  §  l(m. 

In  reply  to  appellant's  contention  that  the 
Indictment  falls  to  charge  said  conductors,  ei- 
ther directly  or  by  innuendo,  with  an  offense 
against  the  laws,  or  with  some  act  or  omis- 
sion, which,  though  not  «  penal  ofFense,  Is 
disgraceful  to  sold  conductors  as  members  of 
society,  or  the  natural  consequence  of  which 
Is  to  bring  them  into  contempt  among  honor- 
able persons,  or  that  they  have  some  moral 
vice  or  physical  or  mental  defect  or  disease 
which  renders  them  nnflt  for  Interconrse  with 
respectable  society,  and  such  as  would  cause 
them  to  be  generally  avoided,  or  that  they  are 
of  notoriously  bad  or  infamous  character,  we 
have  this  to  say:  That  the  first  allegation  In 
the  Indictment,  to  wit,  that  one  of  those  con- 
ductors caused  a  colored  lady  to  be  thrown  to 
the  ground  while  dismounting  from  a  street 
car,  Imputed  an  assault  to  one  of  said  con- 
ductors, belonging  to  the  class  charged  In  the 
indictment,  but  does  not  name  him.  But  con- 
cede that  we  should  be  In  error  as  to  the  ef- 
fect of  this  allegation;  uoqueatlonaUy  the 
charge  that  said  conductors  were  pimps,  with 
the  Innuendo  following  the  same.  Is  such  a 
charge  as  Imputed  some  act,  which,  though 
not  a  penal  offense,  was  disgraceful  to  said 
conductors  as  members  of  society,  and  the 
natural  consequence  of  which  was  to  bring 
them  Into  contempt  among  honorable  persons. 
Bo,  of  that  portion  of  said  publication  which 
charged  that  said  conductors  were  so  low  that 
they  would  wUUngly  sell  the  virtue  of  their 
sister  for  a  drink.  These  charges  attributed 
to  said  conductors  that  they  were  of  notor^ 
iously  bad  or  infamous  character;  and,  as  the 
prosecvtion  In  this  case  was  under  all  of  said 
allegations.  If  the  proof  sustained  any  one,  It 
was  BOflldient  It  will  be  farther  noticed 
reference  to  the  auctions  In  the  Indlctmoit 
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that  there  are  bmnendo  aTermentB  cotttalned 
tbereln,  mfflclently  explanatory  of  said  fltatfr- 
ments  In  said  ptitdlcatloiL  Bat,  If  there  had 
not  been,  we  hold  that  Qiey  were  snfflclent  in 
and  </t  tbenvwlTes  to  oonBtitirie  libel  without 
tnnuendoea.  nie  atatements  In  the  pabUea* 
tlon  were  bo  plain  and  onmlatskahle  in  their 
meaning  that  no  Intelligent  person  could  fall 
to  onderstand  and  comprehend  what  was  in- 
tended by  them.  More  r.  Bennett.  48  N.  T. 
472;  2  McGlaIn,  Or.  Law,  §  1048,  and  anthor- 
lUes  cited  in  not*  2. 

In  regard  to  the  remaining  question,  that 
the  publication  Is  not  libelous,  under  the 
views  herein  expressed,  It  will  be  seen  that 
such  contention  Is  wHbont  merit.  We  think 
the  Indictment  la  snfflclent,  and  the  Judgment 
!■  sfflmwd. 


NOBLE  T.  STATS. 

<Cotirt  of  Crimioal  Appeals  of  Texas.    Not.  34, 

1897.) 

Z/iBBL— Uamaobr  of  Papbb— Writik  or  Abtiolb. 

In  a  GTiminal  prosecntion  for  libel,  it  was 
inunateiial  whether  defendaat  was  responsible 
for  the  pnbllcatioB  of  the  article  hi  aaestloa,  on 
account  of  the  fact  that  he  was  the  financial 
manager  of  tiie  paper  hi  which  it  was  published, 
wheie  it  appeared  tlut  he  had  admittaa  tiw  wri^ 
ing  of  snch  article. 

Appeal  from  district  court,  Oalveston  conn- 
ty:  £.  D.  Cavln,  Ju^. 

W.  H.  Noble  waa  convicted  of  Utwl,  and 
aiH>eals.  AjQ^med. 

Wttford  H.  Smith, '  for  appellant  Hatm 

Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  libel.  This  Is  a  companion  case  to  Jones  t. 
State  (just  decided)  43  S.  W.  78.  The  ques- 
tions on  the  Indictment  are  the  same  In  this 
case  as  In  that,  and  upon  that  authority  the 
Indlctmait  Is  hdd  sufficient. 

The  only  other  question  that  reqnlres  con- 
sideration Is  whether  or  not  appellant  is  guil- 
ty of  the  publication.  In  regard  to  defend- 
ant's connection  with  the  paUlcatlon  of  said 
article,  It  Is  shown  that  he  was  the  business 
manager  of  said  paper,  and  admitted  writing 
the  article  In  question;  and  it  is  a  disputed 
fact  whether  he  was  In  the  city  of  Galveston 
at  the  time  of  Its  publication,— he  claiming, 
and  adducing  evidence  to  show,  that  he  was 
io  the  city  of  Dallas  at  that  time.  The  de- 
fendant testified  that  he  did  not  write  the 
article,  and  did  not  cause  It  to  be  published, 
and  that  his  only  connection  with  the  paper, 
as  Its  business  manager,  consisted  In  the  fact 
that  he  solicited  advertisements  and  other 
financial  business  going  to  build  up  said  pa- 
per, and  for  which  he  received  a  percentage. 
It  Is  not  necessary,  In  the  view  we  take  of 
the  case,  to  discuss  the  question  of  his  re- 
sponsibility on  account  of  the  fact  that  he 
was  financial  manager  of  the  paper,  because 
the  evidence  for  the  state  shows  that  be  ad- 

->1tted  writing      article.   WbUe  be  dented 


Oils,  Btin  it  was  a  fact  for  tlie  jury.  Tbey 
were  the  judges  ot  the  credibility  of  ^e  wit- 
nesses who  testified  pro  and  con  in  regard  to 
this  matter,  and  the  Jmy  decided  the  qnes- 
tlon  adrers«!ly  to  falm.  If  he  wrote  tiie  arti- 
cle, as  he  admitted  to  the  witness  who  testi- 
fied to  that  fact,  he  would  be  responsible,  un- 
der the  facts  of  this  case.  With  reference  to 
the  remarks  of  cotmsel  for  the  state  In  the 
dosing  argament,  which  were  excepted  to  b> 
appellant's  counsel,— appellant  having  taken 
the  stand  as  a  witness  on  his  own  l)ehalf,— 
we  think  the  Inference  or  dedtictlon  drawn 
by  counsel  for  the  state  waa  legltiinata.  The 
Judgment  Is  afflrmed. 


FOSTBJR  et  al.  t.  8TATB. 
(Oonit  d  Crlmhial  Appeals  at  Texas.  l7ov.  Si, 

RBOOOHlZlItOB»->RKt.BkS«  OV  SoKSTlSS. 

Code  Cr.  Proc.  1896,  art.  498,  ptovldlnt 
that  "vhen  a  defewtaat  who  has  been  arnstsd 
for  a  felony  nndcr  a  capias  baa  prCTioualy  glTea 
bail  to  answer  said  charge,  hit  lureties  shall  be 
released  by  such  arrest,  and  he  shall  be  required 
to  give  new  boll/'  doea  not  an^  where  the  sec- 
<md  arxast  Is  under  a  second  nidietmrat  tliou^ 
such  indictment  tw  based  en  the  sssu  tmnsac- 
tlon  as'the  first. 

Appeal  from  district  court,  Harrison  coun- 
ty; W.  J.  Graham,  Judg» 

A  Judgment  was  entered  in  favor  of  the 
state  against  A.  T.  Foster  and  others  on  a 
forfeited  reoogaiaancei,  and  defendant*  ap- 
peal. Afflrmed. 

<%a8.  B.  Carter,  fof  appMlaata.  SabA  B. 
Garter.  DlsL  Atty.,  and  Mann  Trice,  Cor  the 
State. 

DAVIDSON,  3.  This  Is  an  appeal  from  a 
Judgment  final  upon  a  fMfatted  recognlKsnce, 
and  appellants  are  the  sureties.  Their  prin- 
cipal was  Indicted  for  theft  of  hogs.  In  an- 
swer to  the  scire  facias,  among  other  things, 
It  is  set  np  in  their  answer  that  defendant 
was  arrested  upon  a  capias  issued  from  the 
same  district  court  upon  a  second  Indict- 
ment, chai^ng  the  same  offense,  and  that 
they  were  thereby  released  from  the  first  ob- 
ligation. Bvth  indictments  were  stffl  pend- 
ing. In  the  first  indictment  there  waa  but 
one  count,  charing  theft  of  hogs.  In  tbe 
second  Indictment  there  are  several  cotmts, 
two  of  which  charged  theft  of  hogs.  In  the 
first  count  In  the  second  indtctme&t  tbe  own- 
ership is  alleged  subetantlany  as  In  the  first 
indictment  The  second  count  of  tbe  second 
Indictment  dmrges  ownership  in  a  different 
party.  There  are  then  aeveial  other  counts 
In  the  second  indictment  charging  raccdving 
and  concealing  the  hogs,  knowing  them  to  ba 
stolen. 

Article  498  of  the  Oode  of  Cnmlual  Proced- 
ure of  1890  provide,  "When  a  defendant  who 
has  been  arrested  for  a  felony,  imder  a  ca- 
pias, has  previously  given  bail  to  answer  said 
charge,  his  sureties  shall  beyeleased  by  audi 
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arrest,  and  be  shall  be  required  to  give  new 
ban."  AppeUaata^  contention  la  that  by  the 
arte  at  of  tbafer  principal  under  tbe  second  in- 
dictment, under  thla  atatnte,  th^  were  re- 
Uered  »f  their  obUgattona  under  the  flret; 
amd  w«  an  ratened  te  aereral  caaca  dedded 
by  onr  conrt  of  appeals  and  supreme  court  In 
support  of  this  proposition.  An  examination 
of  tboee  anthorttlee  will  shew  tb«t,  where  the 
question  has  been  so  dedded.  It  was  ta  a  ease 
in  \^eh  tlie  principal  was  arrested  nnder 
the  same  Indictment,  or  where  he  was  arrest- 
ed after  an  indlctmatt  found  agalnat  him  on 
a  charge  founded  upon  a  complaint  filed  in 
tbe  Justice  court,  and  had  gtren  ball  to  arp- 
pear  before  the  district  eourt  to  answer  any 
Indictment  that  might  be  found  by  the  grand 
Jury  under  said  proceeding  frran  tie  Justice 
eenrt  Those  anthorttics,  we  fhtak,  are  cor- 
rect, bot  they  are  not  apfrtleaMe  to  tbe  case 
ln.h&ad.  Here  we  hare  two  cases  pesdlnc. 
both  of  wbMt,  U  la  conceded,  grow  out  of 
the  aaaae  tnunacttefi,  the  flrat  being  for  theft 
only,  wbmoa  tbe  secoad  ehargies  tbeft  from 
dUfmat  ewmen  In  dlffer«*t  cooats,  aa  well 
as  melvlag  and  conesadlaff  the  pvoper^  after 
It  waa  stolen.  Takteg  this  view  of  tb*  case. 
It  to  erMent  tbat  the  state  bad  the  ilsht  to 
dursB  tlM  defendant,  hi  sepeiatft  indlci* 
ment^  with  tbe  theft  from  the  different  own- 
ers, as  well  as,  In  aepaiate  Indictments,  with 
the  reception  and  concealment  of  said  prop- 
ertf.  Had  the  state  pnnmed  that  policy,  and 
required  bond  In  sncb  case,  It  wonld  hare 
appeared  to  appellants  that  thefr  proposition 
wonld  bare  been  untenable.  An  Inspection 
of  the  first  tndfctment  shows  tbe  allegations 
of  ownerah^  to  be  In  Bandera.  In  the  sets 
oiid  ladletnaii^  the  pgop«ty  Is  alleged  !■  Uv> 
Ingsts— .  BatanpipaaaltaaSndtetBestliLtlia 
second  eaae  «et  ap  s  ttieft  only  of  the  same 
proper^,  and  In  tbe  same  manner  fta  that 
■UrsvA  to.  tke  flzat;  attll  it  moid  mot  alter 
the  qoestloB.  Hie  appellants  could  not  be 
beard  to  complain.  It  la  true,  it  may  be  the 
sane  ttmanretleiD^  but  tUs  cannot  be  wget  to 
avoid  a  forfeiture  of  1h»  bafl  taken  in  tbe 
first  «UK  It  )»  wen  settled,  nnder  Uie  de- 
claieos  ot  this  coarl;  tiiat  when  propertr  has 
been  taken  In  one  eoaa^  and  carried  Into 
another,  and  Indictments  have  been  returned 
agalnat  a  defendant  In  botk  oointles,  he  can- 
not  plead  freedom  from  arrest  in  the  second 
county  because  of  the  pendancy  of  the  in- 
dictment la  tha  flnL  That  qoeatloa  da- 
^  cided  in  Scbindte  t.  State,  15  Tex.  Appw  88^ 
and  fbm  ham  basn  avreval  caaM  afaiee  fbl- 
lowing  the  nde  there  laid  down.  There  is  no 
qnestlon  ttiat,  in  the  caae  put,  It  la  iha  aame 
cause;  and;  as  pot,  it  la  a  aecond  atceat  la 
the  same  case,  though  under  different  indict* 
menta.  Had  tha  defandaat  been  arrested  In 
tills  caae  a  second  time  undo'  tbe  flxat  In- 
dletmoit,  tbe  prior  snretleB  would  bave  been 
discharged;  bsfc  under  an  arrest  undo-  the 
Moand  IndlctmeBt,  t^aucglng  an  off  uae  gmnr>> 
tm  oat  of  «i»  suae  transaction,  this  nda 
doea  not  olMata^  nsrma  tte  statBts  Intendad 
43  S.W.-6 


to  cover  such  easea.  nie  reoognlzuiees  in 
both  cases  recited  the  offeasea  of  whUth  de- 
£«dant  stood  charged  aa  bstag  theft  of  hofs. 
In  the  first  indictment  Hhe  ownersUp,  sb  be- 
fbre  stated,  was  charged  in  Sanders.  In  the 
second  count  of  the  second  indictment  It  was 
alleged  to  be  in  LMngstoae.  Tbe  secead  In- 
dictment was  evidently  found  to  cover  tbe 
(Uflerent  phasea  of  aaOelpated  teatlmony; 
an^  if  the  second  Indtctment  only  charged 
the  tbeft  In  Livingstone,  ai^ellants  would 
hardly  coatead  that  the  article  above  quoted 
(49^  wonld  apply,  and  tbe  tbeft  at  the  bogs 
meatltwd  in  the  second  recognisance  would 
ai9ly  as  well  to  tbe  theft  from  Livingstone 
aa  from  Sanders.  So  In  no  evuit  do  we  be- 
lieve there  is  anything  In  the  proposition  oon- 
tmded  for  by  appellants.  We  farther  hold  it 
weuU  be  bnauteaia)  that  the  second  IndkJt- 
ment  was  for  precisely  the  same  offense,  and 
waa  Identical  with  tbe  flrat.  The  sureties  on 
the  bail  bend  tn  tbe  first  ease  could  not  ptaad 
ttieh  dlacha^  1^  reason  of  arrest  and  glvlac 
bafi  mider  the  seeoad  Indictment  It  to  «k> 
tlr^  eompetent  fbr  the  state  t»  hold  tbe 
prtnclpal  and  snrettes  oader  ban  er  recogni- 
sance to  anamr  both  tattetmenta,  and  titae 
principal  and  sureties  are  so  h^  anleoB  the 
prsseention  to  dlsmlastd  or  discontinued  as  to 
one  Indietment,  or  unless,  by  proper  proceed- 
ings, the  bond  or  recognisance  under  one  of 
said  indictments  is  dismissed  or  set  aside  by 
order  of  Qie  court  We  accordingty  hold  that 
the  statute  InvtAed  by  appellants  baa  no  ap- 
pBeattoB  to  Oto  caa^  and  tta  ^udgmeat  to 
aflmad. 


RUSSKLL  V.  STATE. 
(Court  of  Criminal  i^^als  of  Texas.    Nov.  24, 

CsiMiHAL  Law— IirsTRuoTioHS— Tasn-Damnw. 

1.  Where  tbe  law  has-  once  been  fally  i^ea  by 
ae  coart.  It  Is  not  aeccaaary  to  repeat  the  li^ 
atnictioiie  la  anotber  term. 

2.  Where,  oa  trial  (or  cattle  theft,  defeadant 
claimed  to  have  bon^t  the  animal  from  another, 
an  Instruction  that,  if  defcndant  purchased  the 
animal  from  aodi  other  peraoo,  or  if  tbm  fary 
had  reasoaable  doabt  a*  to  wbether  he  dM  so 
purchase  it.  the  defendant  must  be  acquitted, 
though  men  other  peteon  may  have  stown  the 
animal,  was  a  tuflMent  presmtatioB  of  the  de- 
Ittwe. 

3.  Failure  to  give  an  instruction  Is  not  ground 
for  revereal  where  tbe  charge  was  not  asked, 
and  no  exeention  was  preserred. 

4.  A  ecmTiction,  where  there  to  eridenoe  to 
saatain  it,  will  not  be  disturbed. 

Appeal  from  district  court.  Hood  countyj 
J.  B.  StranglHii,  Jud^a. 

Torn  Russell  was  convicted  of  tbeft  sad 
appeals.  Affirmed. 

N.  L.  Cooper  A  Son,  for  appelant  Mann 
Trtce,  for  the  Stat& 

HBNDSBBON,  J.  Appellant  waa  convict- 
ed of  the  ef  cattlch  and  glvat  foor  yeais 
tai  the  peiilte^laxy;  bance  thto  ofpeat 

Thase  war*  tiro  thsoitaa  fnsaatad  In  tbds 

caae  In  regard  to  tbe  defendant^  coaaactliMi 
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wltta  thtt  theft:  That  for  the  sUte,  that  It 
was  an  ordinary  case  of  cattle  theft.  In  which 
the  defaidant  participated  as  a  principal; 
and  the  other,  for  the  defendant,  that  he 
bought  the  animal  from  one  McBeth,  who 
was  drlTlng  said  animal  through  the  pasture 
at  the  time  he  made  the  porchaM.  In  regard 
to  the  defendant's  theory,  and  under  his  testi- 
mony, the  court  charged  the  Jury:  "In  order 
to  warrant  the  conviction  of  the  defendant, 
you  must  be  satisfied  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant 
took  the  Identical  animal  alleged  to  have  been 
stolen,  and  that  such  taking  was  fraudulent 
So,  If  you  believe  from  the  evidence  that  the 
defendant  took  the  animal  alleged  to  have 
been  stolen,  yet.  If  you  believe  that  he  had 
purchased  the  same  from  one  McBeth,  or 
have  a  reasonable  doubt  as  to  whether  he 
did  80  purchase  It,  In  such  case  the  defendant 
would  be  entitled  to  an  acquittal,  and  In  such 
case  it  would  make  no  dUIerence  that  McBeth 
hlmsdf  may  have  stolen  the  anlmaL"  This 
Is  a  direct,  pertinent  application  of  the  law 
to  the  evidence  introduced  by  the  appellant 
Under  that  diarge,  If  the  Jury  believed  that 
the  defendant  bought  the  animal  In  question 
from  McBeth,  they  could  not  convict  him.  It 
has  been  well  settled  In  this  state,  under  all 
the  decisions,  that  when  the  law  has  l}een 
once  pertinently  charged  hy  the  court,  It  Is 
not  necessary  to  repeat  charges  In  another 
form,  and  it  Is  not  error  for  the  court  to  omit 
charging  the  l^al  effect  of  such  evidence  in 
other  and  different  forms  than  that  given. 
It  Is  contended  that  the  court  should  have 
charged  the  Jury,  In  this  connection,  that  they 
should  acquit  although  the  defendant  knew 
the  fact  that  the  animal  was  stolen,  yet,  If  he 
bought  It  from  McBeth,  In  that  event  he 
would  not  be  guilty.  This  charge  waa  not 
asked,  and  no  exception  was  reserved  to  the 
court's  failure  to  give  It;  but  If  it  had  been 
requested  and  refused,  we  do  not  see  how 
that  could  operate  a  reversal,  because  the 
courts  charge  Informed  the  Jury  that.  If  the 
defendant  bought  the  animal  from  McBeth, 
they  could,  In  no  event  convict  him,  although 
McBeth  liad  committed  the  theft  If  he 
bought  the  animal  from  McBeth,  under  the 
tBcta  of  this  case,  that  was  his  flrst  connec- 
tion with  It  tmm  the  defoidant'a  standpoint 
and  would  cut  him  off  from  the  taking  of 
the  animal.  We  think  the  cha^  aa  glrea  In 
this  respect  was  snflldent 

It  is  contended  that  tlie  testimony  Is  not 
sufficient  to  supiwrt  the  Judgment  As  stat- 
ed above,  there  were  two  theories  In  r^ard  to 
this  matter,  one  which  fully  sustains  the  con- 
viction, and  the  other  that  the  defendant  pur- 
chased the  animal  from  McBeth.  The  Jury 
decided  this  conflict  In  the  testimony,  passing 
upon  the  credibility  of  the  witnesses  and  the 
weWbt  to  be  attadied  to  their  testimony;  and 
In  tcrvtowlug  the  testimony  It  Is  our  opinion 
that  the  Jury  were  fuUy  Justified  In  arriving 
at  the  condMlon  tfae^  did.  TbB  jndgmoit  Is 
afllriiMd. 


Ex  parte  NAIRN. 
(Court  of  Orimlnal  Appeals  of  Texts.   Nov.  24. 

1897.) 

Cbiuiital  Law— Appbaz.— Statbment  or  Pacts. 

Statement  of  facti^  embodylDg,  as  sudb,  in 
violation  of  court  ruies^  ttie  qoestioBS  and  anawen 
of  witneflsee,  will  be  sbicken  ouL 

Appeal  from  district  court  Braz(»la  county; 
T.  S.  Reese,  Judge. 

Application  by  F.  Nairn  for  ball  was  re- 
fused, and  he  appeals.  AfBimed. 

Mann  IMce.  tor  the  State. 

HENDBRSON,  J.  Tbe  assistant  attmney 
general  moves  to  strike  out  the  statement  of 
facte  in  this  case,  because  vltdative  of  the 
rules  which  Interdict  the  embodying,  as  a 
statement  of  facts,  of  the  questions  and  the 
answers  of  the  witnesses.  Under  the  repeated 
decisions  of  tills  court  as  well  as  of  the  an- 
preme  court  this  motion  la  well  taken,  and 
the  statement  of  facts  Is  accMdingly  stricken 
out  In  this  connection  It  may  be  fnrth«-  not- 
ed that  said  statement  of  facts  was  not  filed 
In  the  court  below,  as  required  by  the  statute. 
Without  the  statement  of  Uueta,  the  ordo-  of 
the  court  refusing  ball  to  the  rdator  cannot 
be  revised,  and  the  Judgmoit  Is  aecordlngly 
affirmed. 


LEWIS  T.  STATE. 
(Ooort  of  Criminal  Texas.   Nov.  a*. 

Ckihihai.  Law  — Appbal— Dismissal  — Rsvutw. 

1.  Where  the  record  on  appeal  contains  a  cer^ 
tificate  of  the  derk  that  the  defendant  'is  now 
confined  In  the  G.  county  ^all  ^arsoant  to  the 
Judgment  of  conrlction  faerem,"  it  U  a  soffiaent 
showing  that  the  an>ellant  Is  iix  Jail  pending  an 
appeal,  po  that  a  motion  to  dismiss  will  be  orer- 
mled. 

2,  In  the  absence  <rf  testlmoiiy,  a  refusal  oC  a 
new  trial  for  nswlr^diseowred  eridenoe  cannot 

be  considered. 

Appeal  from  district  courts  GalTeston  coon- 
ty;  B.  D.  Oavin,  Judge. 

Jeff  Lewis  was  convicted  of  sdling  llquon 
without  a  license^  and  appeals.  Afflrmed. 

Mann  Trice^  tot  the  States 

HBNDBIBSON,  J.  Appellant  was  convicted 
tar  pursuing  the  occupation  of  selling  malt 
liquors  without  first  obtaining  a  license  for 
tliat  purpose,  and  his  punishment  aMDSsea  at 
a  fine  ot  $76;  hence  this  sweaL 

The  assistant  attomej  general  moves  a  dla- 
mlssal  of  the  appeal,  because  there  Is  no  re- 
cognizance in  the  record,  nor  an  affirmative 
showing  tliat  appellant  is  confined  In  Jail 
pending  this  appeal.  It  is  true  that  the  record 
does  not  show  a  reoogniieice,  bat  the  clerk 
certifies  In  the  record  that:  'The  defendant 
Jeff  Lewis,  Is  now  confined  in  the  Galveston 
coun^  Jail  pursuant  to  the  Judgment  at  con- 
vlctlon  herein.  [Signed]  O.  J.  Allen,  Glertc  ot 
the  OilmhuU  District  Oovrt  GalTestMi 
Oonnty,  Texas."  Wetlit^tiibiiSASBlBelent 


Diqitized 


ibyLjOogle 


I'd.) 


THULEMEYEB  t-  STATE. 


«8 


Bhowlof  Uiat  tbe  an>dlant  1b  in  JaU  pending 
lii*  api»eal,  and  the  motion  to  dismiss  is  ot«^ 
ruled. 

Tbe  rectmi  contains  neither  a  statem^it  of 
facts  nor  a  bill  of  exceptions.  Appellant  re- 
lies upon  two  proposfUoDs  In  his  motion  for  a 
new  trial  to  reverse  the  Judgment:  (1)  lliat 
since  the  trial  he  has  discorded  the  testimony 
of  Victor  Yllas  and  Jules  Victor,  whom,  he 
alleges,  would  testify  that  he  had  not  pur- 
sued the  occupation  of  selling  malt  llqnon 
after  March  22,  1887.  He  saya  he  expects  to 
prove  the  same  facts  by  S.  W.  Blessner.  The 
second  ground  of  his  motion  is  based  upon  the 
Insuffidency  of  the  evidence  to  support  the 
conTictl<»L  The  motion  Is  sworn  to  by  the 
defendant  The  a£Bdavlts  of  the  newly-dls- 
covered  witnesses  are  not  attached  to  the  mo- 
tion, and  there  Is  nothing  to  indicate  that  they 
woi^  BO  testify,  except  the  affidavit  of  the 
defendant  himself.  Without  the  evidence  ad- 
duced upon  the  trial,  we  could  not  undertake 
to  revise  the  action  of  the  court  in  refusing  to 
grant  the  motion  for  a  new  trial  on  the 
ground  of  newly-discovered  testimony.  It  Is 
well  settled  that  the  alleged  newly-dlsoovered 
testimony  must  be  material,  and  would 
probably  lead  to  a  different  conclusion  upon 
another  trial  than  that  reached  upon  the  first 
trial.  What  bearing  this  newly-discovered 
testimony  would  have  had  upon  the  case  Is 
not  stated,  and  there  Is  nothing  by  which  we 
can  ascertain  its  bearing.  The  proof  may 
have  been  absolutely  conclusive  of  the  de- 
fendant's guilt,  and,  in  the  absence  of  the  tes- 
timony, we  presume  that  tt  was.  Tbe  Judg- 
moit  la  affirmed. 


THXTLEMBYEB  v.  STATB. 

(Oonrt  of  Criminal  Appeals  of  Texas.    Nov.  24, 

18&7.) 

POHSIRT — IKDIOTXBKT — VlRt«!(CS. 

Where  an  Indictment  cbargea  that  the  for- 
gery cDDsiflted  in  a  false  indorsement,  purporting 
to  be  the  act  at  "Wm.  Cook,  Jr.,"  upon  the  back 
9t  a  genuine  instrnment,  and  the  tmor  clause 
sets  fmt  the  Indorsement  as  by  "Wm.  Cook,  per 
Wm.  Oo^  Jr.,"  the  variance  is  fatal. 

Api»eal  from  district  court,  Bexar  coimty; 
Robert  B.  Qreen,  Judge. 

W.  L.  Thulemeyw  was  convicted  of  tot- 
tery, and  appeals.  Beversed. 

Arthur  W.  Seellgson  and  J.  H.  McLeary, 
for  iMn>dlant.   Mann  Trice,  for  the  State. 

HBNDEBSON,  J.  Appellant  was  convict- 
ed of  forgery,  and  bis  punislunent  assessed 
At  confinement  in  tbe  penitentiary  for  a  term 
of  three  years;  hence  this  appeaL 

Tbe  flrst  qtiMtlon  resented  is  aa  to  tbe 
Talidlty  of  the  mdletment;  that  Is,  whether 
there  is  rcpngnance  or  variance  between  tbe 
purport  and  tenor  clauses  thereof.  The 
diarglng  part  of  said  indictment  Is  aa  M- 
lows:  Tbat  W,  h.  Thnlemeyer  "did  tben  and 
there,  vritboot  lawful  antbority*  and  with 
Intent  to  Inlnre  and  dcfrand*  did  wUlfnllr 


and  fraudulently  make  a  false  instrument  in 
writing,  purporting  to  be  the  act  of  another, 
to  wit,  the  act  of  Wm.  M.  Cooke,  Jr.,  by 
then  and  there  indorsing  on  the  back  of  a 
genuine  instrument  In  writing,  to  tbe  tenor 
f<dlowlng: 

"  Treasury  Warrant  $62.77. 
"•[Seal.]      No.  232.      Comptroller's  Office. 

"  'AusUn,  Texas,  Sept  18,  ISM. 
**  The  treasurer  of  the  state  of  Texas  will 
pay  to  the  order  of  Wm.  M.  Oook,  pr.  W.  11. 
Cook,  Jr.,  fifty-two  A  "/loo  currency  dol- 
lars, for  direct  tax  paid  In  Calhoun  Co.,  and 
charge  the  same  to  q;»eclal  deposit  direct  tax 
fund. 

"  ,  Treasurer. 

**  'Steph.  H.  Darden,  Comptroller. 

'"Ghf.  COerk.' 
—"the  names  'Wm.  Oook,  pr.  Wm.  M.  Cook, 
Jr.,  W.  L.  Tbnlem^er,'  whldi  said  indorse- 
ments made  by  tiie  ssld  W.  L.  Thttlemeyw, 
as  aforesaid,  would.  It  tbe  same  bad  been 
troe  and  gennine,  bar*  transferred  said 
genuine  Instrument  in  writing." 

Said  Indictment  distinctly  charges  that  the 
forgery  consists  in  the  false  Indorsement  on 
the  back  of  said  Instrument  purporting  to  * 
be  the  act  of  William  M.  Cook,  Jr.  In  the 
tenor  clause,  in  setting  out  the  indorsement 
on  the  back  of  said  instrument  the  pleader 
sets  out  as  follows:  "Wm.  Cook,  pr.  Wm. 
M.  Cook,  Jr.,  W.  Jj.  Thnlemeyer."  The  con- 
tention here  is  that  In  tbe  purport  clause  the 
pleader  should  have  set  out  all  the  names 
constituting  tbe  Indorsement.  In  order  that 
there  should  be  an  accurate  correspondence 
between  the  purport  and  tenor  clauses  of 
the  Indictment.  In  accordance  with  our  de- 
cisions upon  this  question,  tbe  point  seems 
to  be  well  taken.  See  Roberts  v.  State,  2 
Tex.  App.  4;  English  t.  State,  80  Tex.  App. 
470,  18  S.  W.  04;  Campbell  T.  State  (Tex. 
Cr.  App.)  82  S.  W.  809;  Flte  T.  State  C^BX. 
Cr.  App.)  84  S.  W.  922;  Stephens  r.  Bute 
(Tex.  Or.  App.)  37  S.  W.  426;  Olbbon  v. 
State,  Id.  861;  2  BIsb.  New  Or.  Froc.  |  41B; 
Gross  T.  People,  4f  III.  162;  State  t.  Horan, 
64  N.  H.  648,  16  AU.  20;  2  Sbars.  ft  B. 
Lead.  Cr.  Cas.  p.  101,  and  note;  9  Enc  Fl. 
&  Prac.  p.  676,  and  notes.  It  will  be  ob- 
served that  the  allegation  In  tiie  pmport 
clause  of  tbe  indictment  Is  "tbat  the  Indorse- 
ment pnrported  to  be  oecnted  1^  Wm.  M. 
(Took,  Jr."  If  we  should  eliminate  entirely 
from  onr  consldwatlon,  as  a  part  of  tbe 
tenor  clause,  the  name  "W.  L.  Thnlemeyer," 
tben  we  have  an  instrument  Indorsed  by 
"Wm.  Oook,  pr.  Wm.  U.  Oook,  Jr.**;  that  is, 
we  would  nnderstand  -from  this  that  the  in- 
dorsunent  was  executed  bj  William  Oook, 
by  his  agent.  William  M.  Cook.  Jr.  The 
real  forgery  would  consist  In  signing,  wlth- 
ont  aathwltr.  William  Co(A's  name  tqr  Wil- 
liam IL  Cof^  Jr.,  the  latter  of  whom  as* 
ttuned  to  act  as  tbe  agcait  of  tbe  former; 
tbat  li^  It  would  consist  in  the>  forgery,  br 
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■ome  one  eUe  of  both  names.  To  make  this 
clearer:  If  A.  nndertakes  to  act  aa  the  agent 
of  B.,  and  to  execute  an  Instmment  for  B., 
the  credit  given  to  the  Instrument  would  be 
on  account  of  B's  name;  and,  If  A.  had 
authority  to  execute  the  Instrument  for  B., 
It  would  be  binding  upon  B.  The  forgery 
of  such  an  Instrument  would  consist  In  the 
forgery  by  some  one  else  of  both  B.'s  and  A.'s 
name.  The  Indictment  here,  in  Its  purport 
clause,  slm[dy  charges  that  the  indorsement 
was  signed  by  William  U.  Oook,  Jr.  Look- 
ins  to  the  tenor  clause,  we  see  at  once  that 
he  merely  purported  to  sign  it  for  William 
Oook;  that  it  was  WUUam  Oook  who  was 
to  be  bound,  and  not  William  M.  Cook,  Jr. 
Looking  to  the  pnrprnt  clause  alone,  we 
would  expect  to  find  an  Indorsement  simply 
by  WUUam  M.  Cook,  Jr.,  and  not  at  aU  an 
Instrument  signed  by  him  as  agent  of  another. 
Aalde  from  the  strict  rule  of  pleadli^  which 
lias  been  followed  by  this  coort  for  a  long 
period  of  time,  and  which  seems  to  be  sup- 
ported by  the  current  of'  aatliority,  It  ob- 
viously occurs  that  any  other  rule  aa  ap- 
plied to  the  Indictment,  in  attempting  to  set 
out  this  lnstnim«it  by  Its  purport,  would  be 
misleading  and  confusing.  Bnt,  however  that 
may  b^  the  rule  of  pleading  on  this  subject 
has  been  Utag  established,  and  we  see  no 
reason  to  depart  therefrom. 

Appellant  assigns  a  numb«r  of  other  errors. 
We  have  examined  the  record  in  respect  to 
the  same,  but,  in  our  opinion,  the  court  did 
not  err  in  the  admission  or  rejection  of 
testimony,  nor  In  the  charges  glren  or  re- 
fused; but,  on  account  of  the  variance  be- 
tween the  purport  and  tenor  clauses  of  the 
Indictment,  the  Judgment  la  reversed,  and 
the  cause  dlsmlsMd. 


I^IDBB  T.  STATB. 

(Conrt  of  Oiminal  Appeals  of  Texas.    Nor.  24, 
18DT.) 
Oakrtiko  Wcapovs. 
Where  d^eDdont  goes  to  a  certain  place 
to  detlver  a  pistol  which  he'had  sold,  be  has  the 
right  to  carry  the  pistol  to  the  place  of  delivery, 
and,  if  he  does  Dot  find  the  purchaser  there,  to 
return  with  It  to  his  house:  but  if  he  fails  to 
find  >nch  person  at  the  place  of  delivery,  and 
then  ^oea  about  other  busmeas,  canying  toe  pis- 
tol wiA  him.  it  Lb  a  violation  of  the  law. 

Appeal  from  district  court.  Angelina  county; 
Tom  C.  Davis.  Jndge. 

Jim  Snider  was  convicted  of  carrying  a  plA- 
tol,  and  appeals.  Affirmed. 

Mann  Trice,  ft>r  the  State. 

HENDERSON,  J.  Appelant  was  convicted 
of  carrying  a  pistol  on  and  about  his  person, 
and  his  punishment  assessed  at  a  line  of  $25; 
hence  this  appeal. 

The  evidence  in  tUs  case  shows  that  appel- 
lant, whUe  traveling  along  the  road,  took 
from  his  pocket  a  pistol,  and  fired  it  torn 
times.   This  is  admitted  bf  appellant  to  be 


tnie.  In  defense,  be  iftated  that,  on  the  night 
previous  to  having  carried  the  ^tol,  be  had 
made  a  trade  to  seU  a  pistol  to  John  Berrjr. 
Tliey  were  then  at  Moffef s  wAool  house,  at 
a  puUlc  speaking.  Ula  brother  left  the  speak- 
ing, and  went  hMne,  and  ai^t^nt  requested 
him.  when  he  returned  to  the  school  house,  to 
bring  tbe  pistol  to  be  deUvered  to  Berry  that 
night.  He  says  this  was  not  done,  because 
the  [dstol  was  locked  up  In  his  trunk,  and  his 
toother  failed  to  get  It  It  Is  furthv  shown 
for  the  defense  that  they  then  agreed  that 
Berry  should  receive  the  ^stol  at  Moffet's 
school  house  the  next  day,  and  be  testified 
that  he  carried  the  pistol  to  said  sc2>ool  honse 
to  be  so  d^vered,  and  Berry  faUed  to  come. 
He  further  testified  that  upon  reaching  the 
school  house,  and  not  finding  Bory,  be  did 
not  bunt  him  up  for  the  purpose  of  d^ering 
the  pistol,  although  he  lived  but  a  short  dis- 
tance from  said  school  house,  but  went  to  Mr. 
Reynolds',  with  whom  he  had  an  understand- 
ing to  do  some  work.  In  r^ard  to  this  con- 
tract for  work,  R^noUls  testified  "that  de- 
fendant was  to  hoe  for  me,  and  I  told  htan 
that  I  had  a  granddaughter  that  could  beat 
this  young  man  hoeing;  and  the  young  man 
said,  if  the  girl  could  beat  him  hoeing,  be 
would  give  his  work  free;  and  he  agreed  to 
come  over  to  my  house  Saturday  for  the  pur- 
pose of  doing  this  work.  He  came  over  Sat- 
urday morning,  and,  my  granddanghter  being 
sick,  I  had  no  work  for  blm  to  do,  and  so  told 
him.  He  returned  home,  and  I  did  not  see 
him  any  more  that  day." 

It  Is  contended  that,  under  this  state  of 
case,  the  verdict  of  the  Jury  is  contrary  to  the 
law  and  the  evidence.  We  do  not  think  so. 
If  defendant  in  fact  had  made  a  trade  with 
Berry  to  deliver  hUn  tbe  pistol  at  Moffet's 
school  house,  then,  upon  arriving  there  and 
falling  to  find  Berry,  he  had  no  right  to  go 
about  tbe  country  carrying  said  pistol,  and 
shooting  It  olC  along  the  pubUc  roads. 

The  court  charged  tbe  Jury,  in  ■ubatanoe, 
with  reference  to  the  allied  trade  between 
defendant  and  Berry,  that  If  defendant  made 
such  contract,  and  went  to  Moffet's  school 
house  to  deliver  the  pistol  in  accordance  with 
said  contract,  then  be  would  have  a  right  to 
carry  ttie  pistol  to  the  place  of  deUvery,  and 
from  that  point  back  to  bis  home;  but  that  If 
they  found  that  he  made  said  trade,  and  car- 
ried said  pistol  to  said  school  house  to  be  de- 
Uvered to  the  alleged  purchaser,  and,  falling 
to  find  him  at  such  place,  be  went  tlience  to 
Mr.  Reynoldi^,  In  search  of  work,  and  from 
BeyncMs'  ba<^  home,  and  that  Reynolds*  res- 
idence was  not  on  hte  way  home,  then  be 
would  be  gouty  dt  unlawfully  carrying  a  pto- 
tol.  The  Jury  w«e  further  charged  that  If  be 
had  tbe  right  to  carry  the  pistol,  under  Ute 
drcumstanees  glv«i,  he  would  have  the  right 
to  fire  the  same.  Tbeee  charges  were  In  a<^ 
cordanco  with  tbe  dedstons  of  this  eovt  on 
the  sot^fect;  that  te,  as  we  nnderstand  It,  tbt 
defendant  woidd  have  had  the  riabt  to  carry 
the  pistol  to  deUver  to  tiM  urtf  to  whom  be 
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wdd  1^  hot  It  after  faUlng  to  find  tbc  party 
at  tin  i^ee  of  dcfirwy.  be  then  dlrertetf  lilt 
course,  ud  went  about  other  buslDesa,  and 
went  to  other  placea,  carrTlnr  the  ptatol  with 
hha,  tiito  woDld  be  a  vkriatlon  of  law.  Sse 
Stnir  T.  states  37  Tbx.  App.  440, 11  B.  W.  458; 
Batlgaa  t.  atate^  38  TtOL  Gf.  S.  801.  36  S.  W. 
407;  Brownlee  ▼.  State  (Tex.  Or.  Ajj^.)  82  8. 
W.  1043;  LawBon  v.  State  (Tex.  Cr.  App.)  31 
&  W.  045. 

Appelant  aafced  apeclal  charges,  which  as- 
serted the  law  to  he  the  eppostte  of  that  gtv- 
»  by  the  court  with  reference  to  carrying  the 
{dstol  to  Reynolds',  and  tiience  home.  They 
were  correctly  refused.  The  Indgment  1>  af- 
flimed. 


FRANKLIN  t.  STATHL 

(Conrt  ot  Crimtaial  ik^peahi  of  Tezaa   Nor.  24, 
1897.) 

FaMUBT  —  PosiTiTs  Aim  OiRODHsrAaniL  Brt- 

DBXOB— ADHiSSIBU.ITT  OV  BSOOBD— 

iKeTBocnoHa 

1.  In  perjtu?  predicated  on  the  alleged  Cilse 
■tatement  hj  defendant  that  he  did  not,  on  a 
certain  occasion,  see  a  ^stol  in  K.'s  haod,  two 
witnesses  testified  that  they,  with  defendant  and 
K.,  were  standing  dose  together,  on  a  bright 
moonUgfat  lUght;  that  K.  drew  his  pistol,  and 
tried  to  strike  witness  wllh  it;  that  defendant 
conld  not  help  seeing  it  unless  his  eyes  were 
shot.  Two  other  witnesses  testified  that  de- 
f«dant  had  told  them  he  saw  the  pistol  on  the 
occasion  In  iasne.  HM,  that  the  erldenee  was 
positiTe,  and  not  eircnmstsntial,  within  Oode 
Gt.  Proc.  1879,  art  746,  forbidding  a  conviction 
for  peijoTT  on  circamstantial  evidence  alone. 

2.  In  Tiew  of  the  character  of  the  evidence, 
and  an  instraction  that  the  Jnry,  b^re  they 
could  eoBTiet,  most  bdHcTe  bejond  a  resstmable 
doabt  that  the  falsity  of  defendants  statement' 
had  been  establiabed  by  the  testimony  of  two 
credible  witnesses,  or  of  one  credible  witness 
eorroboiated  by  oOer  drcnmsUinceik  the  fvo- 
TMons  of  Oode  Or.  Proc  1890,  art  786,  reqnir- 
Ing  that  in  all  cases  where  two  witnesses,  or  one 
Trttfa  corroborating  circumBtances,  are  necessary 
to  conviet.  the  coort,  if  the  requirement  is  not 
fnlfilled,  shall  instrnct  the  joiy  to  acquit,  do  not 

Where  lo  much  of  the  record  of  the  trial  in 
wfaidi  fhe  peijnry  was  alleged  to  hare  been  com- 
mitted as  will  Aow  the  orgsnlzstion  of  the 

court  and  the  natnre  of  the  accusation  is  intro- 
dnced  in  evidence,  but  not  the  record  of  the 
Judgment  of  conviction,  it  is  not  error  to  omit 
to  instruct  the  jury  limiting  the  use  of  soch  evi- 
dence. 

4.  Allepied  improper  remarks  of  the  district  at- 
torney will  not  be  reviewed  when  no  reqnest  was 
made  for  a  charge  to  the  jury  in  relation  thereto. 

Ajq;ieal  from  district  court,  Red  RlTer  conn- 
tj;  T.  W.  Hale.  Spedal  Judge. 

wnUe  Franklin  was  convicted  of  pnjury, 
and  appeals.  Afflrmed. 

Shaw  ft  Johnaon,  for  anwllant  Uann 
Trice,  for  the  State. 

HHNBERSON,  J.  AM»ellant  was  eouTlct' 
«d  of  pofjnry.  and  his  punishment  assessed 
at  conOnement  In  the  penitentiary  for  a  term 
4tf  flTS  years;  hence  this  appeal. 

The  only  bill  of  exceptkms  contained  In  the 
reooid  Is  to  the  mnarks  of  the  district  attor- 


ns In  his  closing  aigmnent  "We  see  no  pos- 
sible Injury  tiiat  could  result  to  the  appellant 
frwDQ  said  renna'ks;  and,  besides,  there  was 
no  request  on  the  part  of  aiv)dlant  for  the 
court  to  charge  the  inxy  in  regard  thoeto. 

Appellant  assigns  as  error  the  failure  of  the 
court  to  charge  article  781^  Oode  Gr.  Proc 
ISfiGi  This  arUde  simply  requires:  "la  all 
cases  where  by  law  two  witnesses  or  one 
with  corroborating  circumstances,  are  requir- 
ed to  authorize  a  conrlcUon,  if  the  requtee* 
ment  be  not  fulfilled  the  court  shall  Instruct 
the  Sruj  to  render  a  Tsrdlct  ef  acqi^ttal,  and 
they  are  bound  by  the  Instmetfoo."  This 
article  has  heretofore  been  construed  to  mean 
that  where.  In  the  opinion  of  the  court,  this 
statute  has  not  been  eompUed  with  by  the 
state  Introducing  two  witnesses,  or,  in  the 
f^taikm  of  the  court,  one  witness  with  cor- 
roborating drcomstances.  It  was  the  duty  <a. 
the  cmirt  to  Instruct  the  Jury  to  acquit 
There  can  be  no  question  in  this  case  that  this 
statute  had  not  been  compiled  with.  There 
was  testimony  sufficient  to  go  to  the  Jury  as 
to  the  falsity  ot  the  statement,  as  required 
by  the  statute,  and  the  tmth  of  the  testimony 
of  the  witnesses  was  for  the  Jury.  The  court 
instructed  ttie  Jury  "that,  before  Uiey  could 
convict  the  defendant  of  the  alleged  falsity  of 
his  statement,  that  they  must  beUeve  beyond 
a  reasonable  doubt  that  such  falsity  had  been 
established  by  the  testhnony  of  two  credible 
witnesses,  or  ot  one  credible  witness  ouiob- 
watsd  fay  other  drenmstanoetf';  and  thls^  In 
our  (pinion,  wa%  under  the  proof  In  tUs 
cause,  all  that  the  court  was  required  to  do. 

Appellant  contends  that  the  pnmf  was  of  a 
purely  circumstantial  character,  and  that,  un- 
der our  statute,  a  conricUon  of  perjury  can- 
not be  bad  on  circumstantial  evidence  alone, 
and  cites  vu  to  ttie  statute  on  this  subject 
(article  746,  Code  Cr.  Proc.  187^  and  to  Kemp 
T.  States  28  Tex.  App.&19, 13  &  W.  Slia  Said 
declali«  Is  a  construction  of  the  artk4e  In 
question  hi  accordance  with  the  contention  9€ 
ai^ellant  This  construction  i^tpeara  to  bare 
been  ororruled  In  Bead!  t.  State,  83  Tes.  Or. 
R.  240^  S2  8.  W.  976,  and  Plununer  t.  State 
(Tex.  Gr.  App.)  88  S.  W.  228.  Howerer,  we 
do  not  beUeve  the  question  arises  In  this  case; 
the  record.  In  our  o^nlon,  showing  that  the 
proof  of  the  folslty  of  the  alleged  statemrat 
was  made  by  positive,  and  not  drcnmstan- 
Ual,  testimony.  The  alleged  false  statement 
on  which  the  perjury  was  predicated  was  to 
the  effect  that  appellant  had  sworn  that  on  a 
certain  occ^on  be  did  not  see  King  with  a 
pistol  in  his  hand.  Two  witnesses  testified 
on  this  potait,  f«  the  state,  that  they  were 
present  <m  the  occadon  alluded  to;  that  Klny 
and  the  vtpellant  In  this  ease  woe  present; 
that  they  were  all  close  together  on  the  gal* 
lety,  on  a  bright  momllght  night;  that  King 
drew  his  pistol,  and  attempted  to  strike  one 
of  the  witnesses  over  the  head  with  it;  that 
appellant  was  iwesent,  having  come  there 
with  King;  and  that  he  had  full  opportunity 
to  see  King  draw  the  pistol,  and  attempt  to 
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strike  the  witness  wltb  it;  and  they  tMth  tes- 
tify tbat,  unless  his  eyes  were  shut*  he  did 
see  tbe  pistol,  for  he  bad  fan  opportunity  to 
do  BO.  nils,  aocordlnc  to  onr  Tlew,  cslalh 
Uahes  a  negatlTe  pregnant,  and  Is  positive  tes> 
tlmony  to  the  effect  that  appellant  saw  the 
pistol  on  that  occasion.  Moreover,  the  state 
proved  hj  two  witnesses  that  defendant  told 
them  that  he  did  see  the  i^stol  In  King's  hand 
on  said  occasion.  Ihls  also  was  positive  tes- 
timony. 

Appellant  makes  the  oont^tlon  here  that  the 
court  committed  an  error  In  notlnstmctlngthe 
July  with  reference  to  the  admission  of  certain 
record  testimony,  and  limiting  the  purpose 
for  which  the  Jviy  conld  consldw  snch  tes- 
timony. The  record  testimony  complained  of 
la  the  minutes  of  the  county  court  of  Bed  Riv- 
er coun^,  showing  that  court  was  regnlariy 
and  duly  opened  on  April  29, 1807,  and  that  R. 
H.  Wells  was  the  presiding  Judge,  and  tliat 
Kathan  King  pleaded  not  guUty  before  the 
Jndge  and  Jury  duly  Impaneled  to  try  said 
King  for  carrying  unlawfully  on  and  about  his 
person  a  pistol.  Also  a  compbUnt  and  Informar 
tlon,  duly  filed  In  said  county  and  state,  char- 
ing said  offense.  On  the  follure  of  the  oonrt 
to  limit  tUs  testimony,  appellant  refers  as 
to  the  cases  of  Davidson  v.  State,  22  Tex. 
App.  373,  3  B.  W.  662;  Washington  t.  State, 
28  Tex.  App.  836,  6  8.  W.  119;  Haines  v. 
State.  28  Tex.  App.  568.  5  &  W.  128;  Little, 
field  T.  State,  24  Tex.  App.  167,  S  S.  W.  600. 
In  tliese  cases  It  wni  be  found  that  tbe  jndg* 
ment  of  conviction  was  Introduced  In  evi- 
dence, and  this  court  held  In  each  case  that 
It  ma  the  duty  of  the  coml  below,  whether 
asked  m  not,  to  limit  aneh  tesdmony  to  the 
purpose  ftir  which  It  was  Introduced;  that  Is, 
merely  to  show  the  proceeding  In  which  the 
pojnry  was  committed.  This  view  of  the 
court  is  predicated  upon  Uie  idea  that  the 
Judgment  of  conviction  oBanA  in  erldenee  In 
the  case  In  which  the  perjury  was  assigned, 
showing  ttuit  the  Jury  found  against  the  de- 
fakdanffl  evidence  in  said  case,  ml^t  be 
used  by  the  jury  trying  him  In  tite  perjury 
case  as  a  circumstance  corroborative  of  the 
falsity  of  his  alleged  atatement  In  EstlU  v. 
State  (decided  at  the  present  term  of  this 
court)  42  S,  W.  80S,  tbe  same  rule  was  an- 
nounced; but  In  this  latter  case  the  Injury 
was  more  apparent,  as  In  said  case  the  de- 
fendant  was  charged  with  perjury  committed 
In  a  tdrmer  case,  in  which  he  was  charged 
with  an  offoise,  he  having  been  Introduced 
as  a  witness  on  his  own  behalf  In  said  casb 
It  la  very  evldoit  in  the  latter  case  that  tbe 
danger  of  Injury  vras  Immtaient,  and  that  It 
was  error  for  tbe  court  to  fiUl  to  give  ui  bi- 
stmctlon  ilmlttaig  tbe  testhuouy.  Hie  case  at 
bar,  however,  does  not  come  within  the  above 
rule.  Here  liie  judgment  of  eonvlctlQn  was 
not  Introdnced  by  the  states  and,  acoordlna^, 
there  was  no  necessity  on  the  part  of  the 
oonrt  to  give  an  Instruction  as  to  snch  record. 
The  only  records  Introduced  were  merely 
formal  records  showing  the  court  and  the  na- 


ture of  the  accuutlon  against  the  appelant, 
and  the  jury,  as  far  as  the  state  was  concnn- 
ed,  was  left  in  the  dark  as  to  tbe  result  ef 
that  fomuar  iffosecutlon;  and,  in  onr  opinfcm, 
the  court  vras  not  required  to  give  an  Instme- 
tlon  limiting  the  use  of  such  records  as  were 
introduced.  There  being  no  errors  in  the  rec- 
ord, the  judgment  la  affirmed. 


KIZZIA  V.  STATB. 

<Gonrt  <tf  Orimtaial  Appeals  of  Texss.  Nov.  10, 
1897.) 

iHDIOTMIirT— DlSTOaBIVO  PUBUO  WORSHIP. 

An  indietmeDt  cbarghuc  a  defendant  with 
disturbing  a  congrecation  "assembled  for  reU- 
gioos  wordilp  in  a  lawful  manner"  !■  InsolBcIent 
to  cfcarKe  the  offense  defined  by  Rev.  Pen.  Oode. 
art.  193,  of  tUstozUng  a  eongregatioo  "assem- 
bled for  religious  wor^Ip  and  conducting  them- 
sdvea  In  a  lawful  maooer." 

Appeal  from  Waller  county  court;  R,  VL 
Hannay,  Judge. 

Bd  KlBla  was  convicted  of  an  offense,  and 
appeals.  Bcversed. 

W.  J.  Poole,  for  appellant  Mann  Trice,  for 
flie  State. 

DAVIDSON.  J.  The  Indictment  sought  to 
chaige  appellant  with  disturbing  rdlgtous 
worship,  the  charging  part  being  as  follows: 
"Did  tbm  and  thoe  unlawfully  and  willfully, 
loud  sDd  vodferoiui  talking^  and  hy  other 
nolsB,  to  wit,  'kicking  a  j<^  of  stove  pipe,* 
disturb  a  congregation  at  Oakland  Ohnrch, 
Waller  county,  thai  and  there  assembled  for 
rellgkniB  worship  In  a  lawful  manner."  Ifo- 
Uon  to  qnash  the  Indictment,  as  well  aa  In  ar^ 
rest  of  judgment,  was  made  In  the  trial  court, 
because  aald  indlctmoit  filled  to  anege  that 
the  congregatioD  "were  conducting  themselves 
In  a  lawful  maniuar.*'  These  motlona  w«e 
overruled  by  tbe  court,  and  appellant  pre- 
sents this  as  error. 

Article  198,  Rev.  Fen.  Oode,  pvovldes:  '*Any 
person  who  by  loud  or  vociferous  talking,  or 
swearing,  or  by  any  other  noise,  or  In  any 
other  manner,  wilfully  disturbs  any  congrft' 
gatlon,  or  part  of  a  congregatitm,  assembled 
for  religions  worship  and  conducting  them- 
selves In  a  lawful  mannor,"  etc.  It  wlU  be 
seen  that  this  statute  makes  (hw  of  the  es- 
sratlal  elements  of  this  offense  the  fact  that 
the  congregation  assembled  for  religions  pur- 
poses wwe  conducting  themselves  In  a  lawful 
manner;  and,  unless  they  are  so  doing,  it 
would  seem  that  a  disturbance  of  said  con- 
gregatkm  would  not  come  within  the  terms  of 
this  statute;  hence  no  vfcilatlni  of  the  law. 
The  fact  that  It  Is  alleged  that  tbsy  had  **aa- 
sembled  for  religions  worship  In  a  lawful 
manner"  does  not  meet  the  requirement  of 
tbe  statute  tbat  they  wwe  conducting  tbem- 
selves  in  a  lawful  manner  aftw  being  so  as- 
sembled. Everything  might  be  true  as  al- 
leged hi  the  ittdictmeirt,  and  yet  tibey  mlgbt 
not  have  contlinied  In  aoelK  lawful  aauner. 
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In  order  to  obtain  a  conviction  onder  this 
statute,  the  proof  must  show  that  the  assem- 
bled oongregatlon  were  at  the  time  of  the  al- 
lied offense  then  condnctlnK  tbemsdves  In  a 
hiwfal  manner.  We  have  held  that  the  omis- 
sion of  the  expression  "wen  condactlng  them- 
selves In  a  lawful  mannei"  in  the  recogni- 
zance rendered  that  obligation  fatally  defeot- 
We,  and  the  appeal  In  such  case  would  be 
dismissed.  See  MuUInlx  t.  State,  32  Tex.  Cr. 
R.  lie,  22  S.  W.  407;  Morgan  t.  State,  82 
Tfex.  Cr.  R  413,  28  S.  W.  1107.  If,  In  redt- 
iBg  the  offense  In  the  recognizance,  the  onjls- 
slon  of  this  expression  would  constitute  an  in- 
snfflclent  recitation  of  the  offense,  much  more 
so  would  the  indictment  or  Information  be  de- 
fective, because  in  such  case  the  offense  itself 
is  charged  for  wblch  the  defendant  must  be 
tried;  and  It  is  necessary  In  this  state  to  set 
out  in  the  indictment  all  the  essential  ele- 
ments of  the  crime.  Tlie  judgment  is  re- 
vened,  asfi  tin  prosenttlon  ordered  dlamlased. 

HDSTp  P.  abaent 


Bx  parte  OANNON. 

(Coort  of  Criminal  Appeals  of  Texas.   Nov.  8, 
1897.) 

COUBTS— StATOTB  CbbatiKO  JODtCIAIt  DiBTBICfS 
— AHR!«DllRirr. 

l%e  act  of  1897  purporting  to  amend  Rev. 
St  1896,  tit  4.  art  88,  awortionins  the  atate  In- 
to jodicial  dlatrlcts,  bj  extending  the  terms  of 
the  disMct  court  in  Orange  and  Jefferson  coun- 
ties,  does  not  implication  supersede  or  repeal 
the  original  article,  bnt  Is  Intended  to  be  snp- 
plemencaiy  flisreto. 

Appeal  from  district  court,  Blanco  county; 
W.  H.  Allison,  Judge. 

Bni  Gannon  waa  convicted  of  theft,  and  ap> 
peals.   Affirmed.  » 

Mann  Trice,  tor  the  State. 

DAVIDSON.  J.  It  appears  from  the  record 
lo  this  cause  that  the  relator,  Dave  Cannon, 
was  convicted  of  theft  in  the  district  court  of 
Blanco  county,  which  county  belongs  to  the 
ThhiT-TWrd  judicial  district,  and  that  the 
sheriff  holds  him  by  virtue  of  a  judgment  of 
the  district  court  rendered  upon  the  verdict  of 
the  jury.  All  the  proceedings  In  the  district 
court  are  proper  and  regular,  there  being  no 
attack  upon  the  jurisdiction  of  the  court,  or 
the  right  of  the  sheriff  to  hold  relator,  except 
this:  Bdator  contends  that  there  la  no  law 
authorising  the  holding  of  district  court  In 
Blanco  county  at  any  time,  and  that,  there- 
fore, the  conviction,  judgment  of  the  court, 
and  Imprisonment  of  relator  thereunder,  are 
UlegaL  Bev.  Civ.  SL  1896,  art  88,  apportions 
the  state  into  judicial  districts.  Blanco  coun- 
ty la  made  a  part  of  the  Thlrty-Tblrd  judicial 
district  Relator,  by  counsel,  contends  that, 
as  the  2Sth  legislature  passed  an  act  to  amend 
article  88,  tit  4,  of  Revised  Statutes  of  1S86 
of  the  state  of  Texas,  so  as  to  extend  the 


terms  of  the  district  court  in  Orange  and  Jef- 
ferson counties,  this  act  superseded  and  re- 
pealed by  Implication,  and  took  the  place  of, 
said  article  88  of  the  Revised  Statutes  Of  1696. 
We  do  not  agree  with  this  contention  of  re- 
lator. The  act  of  1897  does  not  purport  to 
cover  the  whole  ground.  It  is  not  a  substi- 
tute for  article  33,  tit  4,  of  the  Revised  Stat- 
utes of  1896.  Its  only  purpose  was  to  extend 
the  terms  of  the  district  court  In  Orange  and 
Jefferson  counties  In  judicial  district  No  1. 
We  are  not  called  upon  in  this  case  to  pass 
upon  the  constitutionality  of  this  act  of  1897. 
"Sufficient  unto  the  day  Is  the  evil  thereof." 
The  judgment  of  the  court  below  Is  afBrmed. 

HENDERSON,  J„  concurring.    HURT,  P. 

J.,  absent 


BAXTER  T.  STATB. 

(Court  of  Criminal  Appeala  of  Texas.    Dec.  8L 
1897.) 

THsrr— IitDicTMBNi  — Vasukob  —  Good  PirrH— 

CiRCDMSTAHTIAL  BviDByCB— NbW  TBIAL. 

1.  Where  one  la  Indicted  for  the  theft  of  a 
horse  tnm  an  nnknown  owner,  it  is  pn^wr  to 
allege  in  the  Indictment  that  the  horse  was  an 
estray,  and  had  no  known  owner;  and  the  fact 
that  the  accosed  proved  aa  a  defense  that  he 
bought  the  horse  from  another  person  does  not 
aathorize  an  acquittal  on  the  ground  of  variance. 

2.  Where  the  testimony,  in  a  trial  for  the  theft 
of  an  estray  horse,  showed  that  accused  bongfat 
the  horse  off  the  range,  and  took  a  bill  of  sale  of 
it,  and  that  he  took  the  horse  ap  and  claimed 
and  disposed  of  it  as  Us  own,  a  case  of  drcum- 
stantial  evidence  waa  presented,  and  it  was 
not  error  to  refuse  to  Instruct  on  the  law  applica- 
ble thereto. 

8.  It  is  not  error  for  the  court  to  subnet  to 
the  jnry  the  Question  of  the  good  faith  of  ao> 
cused  in  taking  a  horse  by  bill  of  sole,  from  an- 
other not  in  possesaion,  where  ttie  accused  is 
charged  with  theft  of  the  horse  as  aa  estray. 

4.  It  Is  not  error  to  refuse  a  motion  for  a 
new  trial  asked  for  on  the  ground  of  newly-dls- 
corered  evidence,  where  tu)  affidavit  that  It  Is 
newly  diacovered  is  made. 

5.  Or  where  the  evidence  is  cnmnlative. 

6.  Where  it  is  shown  that  the  accused  relied 
solely  on  a  bill  of  sole  oa  his  defense  to  tak- 
ing an  estray  horse;  that  his  vendor  was  a 
stranger  in  the  commnnity,  and  never  had  pos- 
session of  the  hone;  tiiat  the  horse  was  known 
to  be  an  estray;  and  that  accased  did  take  up 
the  horse,— the  jury  Is  justified  in  finding  tbat 
the  bill  of  sale  was  part  of  a  acheme  to  secure 
and  appropriate  the  horse,  and  the  evidence  is 
sufficient  to  Support  a  verdict  of  guilty. 

Appeal  from  district  court,  Hunt  county; 
Howard  Templeton,  Judge. 

Pete  Baxter  was  convicted  of  theft  <tf  an 
estray  horse,  and  he  appeals.  Affirmed. 

Bennett  9c  Thornton,  for  appdlant  Mann 
Trice,  for  the  Btat& 

DAVIDSON,  J.  Appellant  was  convicted 
under  an  indictment  charging  the  theft  of  a 
horse  from  an  unknown  ownor,  said  horse  be- 
ing an  estray.  In  regard  to  the  questicm  of 
ownmhlp,  we  would  state  that  it  was  ptoQ- 
erly  alleged  that  the  horse  was  an  estray,— 
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bad  mo  known  ovner;  and  the  faA  that  the 
d^endant  proved  that  be  bought  the  horse 
from  A  man  named  Oreen  did  cut  aMtbodae 
an  acquittal  oa  the  gronod  of  varlano*.  Tba 
ownmb^  ot  Chreen  wm  a  defentlve  matter, 
and.  If  true,  would  have  resulted  In  an  ac- 
quittal of  the  defendant,  whether  alleged  or 
not  The  state  dispatod  and  omtroyerted  this 
fact,  and  neUed  uimn  the  fact  that  tbe  hacse 
was  an  eetray,  and  not  the  praperty  ol  Green. 

The  first  blU  of  exceptions  Js  ceserved  to  th« 
actlen  of  the  court  In  refuaiug  and  f alUag  te 
(duHge  the  law  apj^eaUe  to  a  caae  of  clr$naft- 
staatlal  evidence.  In  this  there  was  no  error. 
This  was  not  a  caae  of  drcmnstantial  erlr 
dence.  The  defendant's  testimony  shows  that 
he  hDi^tit  the  horse  as  it  ran  opon  the  range 
together  with  an  Iron-gray  colt,  and  took  a 
bill  of  sale  from  a  peraon  who  signed  the 
same  as  Tom  Gre^  After  securing  saJd  bill 
of  sale,  he  took  up  the  horse,  claimed  him, 
and  disposed  of  him  as  his  property.  This 
vas  pssltlve  proof  of  the  fact  that  he  did  not 
receive  the  horse  from  another  party,  but  that 
he  took  It  from  the  range  himself.  This  was 
his  defense,  and  excludes  the  idea  of  It  being 
a  case  of  drconutantlal  evidence. 

His  secuid  bUl  of  exceptions  la  reserved  to 
the  aAioB  of  the  court  In  submitting  his  good 
faith  In  purchasing  the  horse  from  said  Qre^ 
The  language  of  the  court  Is  as  follows:  "If 
yon  find  from  the  erldoioe  that  the  defendaiU 
bought  the  horse  In  good  faith  from  Tom 
Green,  honestly  believing  at  the  time  that  the 
hone  belonged  to  Greeo,  and  that  Oreen  had 
a  right  to  aell  tt,  th«n  tSie  deftedant  wouM 
be  not  gnS^.  But,  even  If  defendant  bou^t 
the  horse  from  Green,  such  purchase  would 
not  4UitlK»lse  defendant  to  it  natess  he,  the 
defendant,  acted  In  good  faith,  and  In  the  be- 
lief that  Qreen  owned  the  horse,  and  had  the 
right  to  dispose  of  It"  The  objection  to  this 
charge  of  the  eovrt  Is  urged  in  the  following 
language:  "The  court  should  not  have  as- 
sumed a  pn^sltion,  and  then  charged  upon 
It  and  such  a  charge  was  upon  the  weight  of 
evidence."  This  exception  was  reserved  upon 
the  motion  for  a  new  trial.  The  court  makes 
thte  statement:  "Jim  Baxter,  the  brother  of 
the  defradant,  and  under  lndl<;tment  for  the 
theft  of  etftray  horses,  testified,  In  terms,  that 
defendant  bought  the  horse  from  Tom  Green; 
that  Tom  Green  never  bad  possession  ot  the 
horses,  whi(A  fact  was  known  to'  the  defend- 
ant; and  thait  deCendant  teok  up  the  horse, 
acting  alone  under  the  purchase  frmn  Green, 
This  being  ids  sole  defense,  the  osse  turned 
upon  the  good  faith  of  the  purchase.  If  his 
purchase  was  in  good  faith,  the  taking  was 
80,  and  rice  versa."  We  think  the  court's 
charge  was  correct  If  defendant  took  the 
horse  under  the  bill  of  sale,  and  bdieved  at 
that  time  that  he  had  the  rl^t  nnda  the  bill 
of  sale  to  take  the  horse,  there  was  no  theft 
Tbl»  la  nut  a  caae  where  the  accused  iwoelTed 
a  bone  frran  a  party  who  had  actual  posaes- 
b1<hi,  and  took  a  bill  of  sale;  for,  in  sudi  case, 
good  or  bad  faith  would  not  enter  into  the 


queetloD,  Cor  the  reason  that  It  would  not  be 
theft  on  Us  part  In  order  to  oonstitate  theft 
there  must  be  a  tatdng  by  the  partj  recused 
of  the  theft  If  appellajK  procured  the  faUl 
of  sale  to  eever  up  a  tiMtft,  ke  wavlA  be  guilty 
of  the  taking,  nader  the  tndt*  of  this  case. 
See  Prator  v.  fitat^  U  TcK.  App.  3aS;  PhU- 
Uns  T.  Slxte.  19  Tex.  Ak>.  IBS.  The  authori- 
tl«s  rriled  nvon  by  aK^sUuit  to  sustain  his 
occeptfon  are  cases  in  wtrich  the  appellant 
relied  a^oa  tbe  fact  tkat  he  ceo^ved  the 
Btolco  troper^  from  «.  party  whe  was  In  pos- 
aeralon.  and  In  which  the  oovrt  laattiicted  the 
jury  In  regard  to  good  Caltb.  It  needs  ao  ar- 
gument to  sustain  that  Une  «f  auth<»1ttea. 
Am  befoM  stated,  if  ansthw  party  took  tht 
animal  without  the  contidlcitr  «f  tte  aoenaed 
as  a  party  taiaodk  taking.  It  w»ald  make  no 
difference  whether  the  bill  of  sake  was  taken 
In  good  faith  or  bad  faith;  fw,  In  that  went, 
the  accooed  oeuld  not  be  guilty  of  theft  wder 
our  statutes,  but  might  be  a  receiver  of  steleu 
property. 

Among  other  grounds  «f  the  mvtlon  ftv  a 
new  trial,  appellant  sets  up  alleged  newly- 
discovered  testimony.  It  Is  not  shown  to  be 
newly  discovered.  Neither  the  defendant 
nor  his  counsel  nmtaa  affidavit  of  tbe  fact 
that  the  said  testimony  was  newly  discovered, 
and  the  facts  set  up  were  cumulative  to  testi- 
mony already  adduced.  As  presented,  we 
deem  It  unnecessary  to  discuss  the  matter. 

It  is  also  asserted  that  the  evidence  la  in- 
sufficient to  soppert  the  Jndgment  Ha  taJc- 
taig  of  the  animal  was  prsred  by  the  atate 
and  admttted  by  tbe  defendrat  To  meet 
this,  he  proved  that  the  stranger  Tom  Green 
came  Into  the  neighborhood  where  the  iwa 
stray  horses  set  out  in  said  bill  of  sale  w&ce 
running,  and  where  the  defendant  was  IMng; 
that  Tom  Green  represented  himself  to  be 
from  Collin  county,  .and  this  prosecution  oc- 
curred <n  Hunt  county.  Several  witnesses 
testified  that  a  stimnger  came  into  the  neigh- 
borhood representing  himself  to  be  Tom 
Oreen,  and  cm  one,  or  perbaps  two,  occasions 
was  seen  talking  to  the  defendant  The  bUl 
of  sale  given  by  Green  to  appellant  was  wit- 
nessed by  appellant's  brother,  Jim  Baxter, 
who  testified  that  he  wrote  it  Tills  brother 
testified  that  others  were  present  during  the 
conversation  between  appelant  and  Tom 
Green  which  resulted  in  the  execution  of  this 
bill  of  sa^  One  of  theae  teatifled  tiiat  he 
saw  Tom  Greea  talking  to  appellant,  but  was 
not  present  when  the  bUi  «f  sale  was  made, 
and  did  not  see  Jtin  Baxter  ttee.  It  Is 
Shown  that  appellant  did  take  np  one  of  llw 
horsee,  and  infer aitially  that  be  did  nst  take 
tbe  other.  One  of  the  boEoaa  was  four  years 
old,  and  the  other  a  year  old  past,  and  were 
knows  by  everybody  In  that  nelfl^borheod  as 
estiays.  It  seems  that  appellant  relied  aoMy 
upon  this  blU  of  sale  as  his  defease  for  ep- 
propria  ting  the  animal.  We  think  the  Jury 
were  Justified  in  arriving  at  the  condoalom 
that  the  bill  of  sale  was  a  part  and  parcel  of 
the  scheme  of  appellant  to  secure  and  evpro- 
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IslEte  the  aataual.  Ihls  was  nlMiUtted  to  the 
JmT,  and  so  Xouad.  JndgnMt  !• 
afflmed. 

HUBi;  p.  J,  abnat 


EDBMB  T.  AXASra 

(Oonrt  t/I  Orlmfaial  AppeA  oC  IfezaL   Dec  % 
IBOT.) 

(hixnru.  Law— OcnrmnQin— Bam. 

1,  b  a  ertmliial  ptMBcntloii,  letters  written  liy 
ftceoaed  wUle  not  andumireBt  ne  admiBslble  In 
eTidenoe  w  eonf  evhos. 

2.1t  ii  DO  defence  to  a  prosecution  for  nape 
<a  a  child  onder  the  age  of  consent  that  accused 
ma  toM  Ui  Ttetim  tint  she  wu  abore  such 
age 

Appeal  fnnn  Astrict  courts  Bo<od  conntyt 
J.  S.  Strauglian,  Judge. 

Hngh  Baens  was  ctmrlcted  of  rape,  and  ap- 
peals. Affirmed. 

N.  K  OoofMr  &  Sod  and  J.  J.  Hlner,  for  ap- 
pelUnt   Mann  Trice,  for  the  State. 

SbAYIDSON.  I.  J4)peUaat  wae  cwvlcted 
ct  rape,  and  his  pnnUhmeat  aaaeMed  at  fire 
yean'  conflnament  in  the  penitential ;  benoe 
this  appeaL 

AppeUant'a  flist  bill  of  «zcc^faui  Is  re- 
■Kred  to  the  action  of  tbe  oonrt  In  petnltr 
ting  the  etate  to  Intzoduoe  -a  number  ot  is^ 
ten  written  to  the  AUefed  narlsbed  fietuaie, 
and  also  a  letter  wirtttea  by  defeniant  te  a 
friend,— one  Wes  White.  The  objections  ur- 
ged 1^  appellant  axe  aeroral,  and  leem  to 
be  baaed  niwn  the  proposition  that  said  let- 
ten  were  simply  the  oonfeaskms  «f  defend- 
ant, which  did  not  prove  the  corpus  delicti; 
In  other  words,  that,  before  the  letters  could 
be  tntiiedaeBd  ia  eTideaee,  tbe  atate  must 
pro\e  tbe  oerpas  delicti.  Tt»  lettera  tiiem- 
aelrca  ebow  tbe  fact  that  the  tppellant  and 
tbe  sitl  had  been  tuning  clandestine  meetr 
Ings  Cw  the  pnrpoae  of  having  sexual  In- 
tercoima.  We  an  at  a  loss  to  onderstand 
why  this  testimony  was  not  admtaslble.  If 
tbe  statements  In  the  letter*  are  treated  aa 
eonfeeaiona,  they  mre  deaily  admledble,  for 
dtfeaAaat  was  not  under  axreat  at  thib  time 
tbi^  wm  vtittcn. 

In  appellajit'a  aeenid  blU  of  cKoepttone  be 
complains  of  tbe  action  ef  the  court  refariog 
to  porailt  bin  to  pmre  by  the  allagad  lajved 
fmiaJe,  lAo  wao  at  the  time  of  Ite  trial  tats 
wif 4,  that  in  tte  laMer  part  of  Jamaiy,  IflW, 
at  thefeftnt  lantflng  In  tbo  weeds,  laie  qnas- 
ttoa  at  bar  asa  waa  dtecMsed  between  them, 
and  that  she  then  latermed  appeUant  that 
abe  WBM  ow  tbe  a^e  of  16  years,  and  «i  tbe 
other  oocastoas  of  ttoshr  aasl^atlona  ahe  al- 
ways teU  defendant  that  she  was  over  tbe 
ace  9t  15  years.  On  oMeetioa  by  tbe  stata, 
this  sifidenoe  was  ruled  out.  In  this,  we 
thtnic,  tiien  was  no  error.  The  indlctmeaat  al- 
leged that  at  tbe  tine  tbe  sexual  Intercourse 
occurred  between  the  parties  the  gtad  was  un- 


der 15  yeirs  of  age,  and  not  his  wlte.  33w 
nncontmdlcted  proof  In  the  case  Btaom  ttmt 
these  were  facte.  Ihe  first  act  of  Interooieae 
oocurred  In  tbe  taU:ter  part  of  Janaery,  1897, 
and  was  repeated  at  intervals  fer  sevccal 
months,  until  flnally,  to  esoiqw  a  xceeeco- 
tion,  he  married  the  glzl  on  the  Iftth  of  Aa- 
goBt,  1807,  she  having  beoome  U  yearn  of  a«e 
OB  the  KHh  of  July  prevlons  to  said  nar- 
dase.  "When  tbe  offense  la  in  bavlag  oea- 
aeetion  with  a  child  under  tbt  -age  of  oen- 
eent,  beflef  on  the  part  of  tbe  -defendant  that 
she  was  ever  the  age  of  oeaseatt  and  lOmL. 
thowfore,  eonsent  on  h&  part  would  iicBvoit 
the  act  from  being  criminal,  caaaot  be 
shown.  Connection  with  a  child  wder  tbe 
age  of  consent  being  crtminal,  one  who  taae 
'oeoaection  with  a  fessale  which  vouU,  la 
any  event,  be  unlawful,  must  fcnew  at  Us 
peril  whether  her  age  Is  sncb  as  te  sudce  flie 
act  a  rape."  See  Mcaaln,  Cr.  Law,  S  4SL 
And  see,  also,  Lawrence  v.  Com.,  30  Omt. 
845;  State  v.  Newton,  4A  Iowa,  45;  SUte  r. 
Ooux.  109  Mo.  654,  19  S.  W.  3a;  SUte  v.  Bao- 
fcett,  lU  Mo.  271.  iB  S.  W.  Hm;  Helton 
State,  28  Fla.  S08.  9  South.  716;  Beg.  v. 
Prince,  L.  H,  2  Crown  Cas.  154;  State  v. 
Oroseh^  (lewa)  44  M.  W.  541;  Peo^  v. 
McDonald,  9  Mich.  WO;  Haya  v.  Peosile.  1 
HiU,  351;  2  Blsh.  Cr.  Law.  1061;  Blsh.  St. 
Crimes,  I  490.  Mr.  Bishop  says:  "While, 
within  prlndples  explained  la  aaottaer  een- 
xiection,  no  one  la  ever  pnuMiable  for  aoy  act 
In  rlelaitlon  of  law  whoieto,  without  bis  lank 
or  carelessness,  he  was  Uni>eUed  aa  Isao- 
aent  mistake  of  facta,  tiile  nde  dees  net  tee 
a  man  from  the  guilt  of  Us  ofCeese  leaaea 
of  his  believing,  on  whatever  evldeaae,  that 
tbe  girl  Is  above  tbe  atatnteqr  aee.  His  la- 
tent to  violate  the  laws  of  mocallty  aad  tbe 
good  order  of  society,  though  with  the  ooa- 
sent  of  the  gh'l,  and  though  In  a  case  where 
he  supposes  be  shall  escape  punlsbment,  sat- 
isfies the  demands  of  the  law,  and  he  must 
take  the  consequences."  Bish.  St  Crimes,  f 
490.  See^  also,  1  Blsh.  Or.  Law,  H  301-SlO, 
and  note  to  section  308a.  And  see,  also,  sec- 
tions 827,  830-^40.  We  have  found  no  con- 
trary opinion,  and  bnt  one  dissenting  opinion. 
Hie  latter  Is  found  In  the  case  cited  ftom 
Gmttui's  Beputs.  We  deem  it  nnneoessary 
to  amplify  tbls  Question,  for  the  auttaorttles 
above  dted  fully  settie  it 

Objection  Is  urged  to  tbe  chaxge  of  ibe 
court  because  it  did  not  Instruct  the  Jury  to 
acaolt  **1m]eBs  the  npe  wvs  shown  to  have 
been  committed  by  other  evfdenee  than  the 
confession  of  the  appelloxit,  or  that  there  was 
corroboiative  evidence  of  Uie  defendant's 
oonfesslon,  tending  to  astabllsb  the  ImOt  of 
the  commission  of  the  crime."  We  do  not 
b^eve  that  this  chaise  was  demanded  or  re- 
qnhred  by  the  erldenoe  adduced  on  the  trial. 
Tbwe  wan  other  facts  adduced  to  prove  ttie 
rape  besides  the  confession  of  defendant  and 
the  corpus  ddlcti  is  soffldMitly  pnrrad.  Wbia 
it  may  be  true  that  the  crime  of  rape  can- 
not be  proved  alone  by  Um  confys^oaa  of  aa 
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accTued,  mnd  In  that  character  of  case  ttM 
•charge  might  have  been  proper;  yet  where 
th«re  Is  no  question  of  the  corrohoimtlon,  or 
-of  eTidence  prortng  the  corpus  delicti,  we 
think  It  Is  not  evrot  to  refuse  such  a  charge, 
tbongh  It  would  be  the  better  i»actlce  to  gire 
It  where  snch  confessions  are  relied  upon  to 
assist  In  making  out  the  case.  In  addition 
to  the  confession  of  the  appellant  that  he  had 
Intercourse  on  seTeral  occasions  with  the  al- 
leged ravished  female,  there  is  evidence  show- 
ing that  be  married  the  girl,  aft^  being  In- 
formed of  the  fact  that  he  had  been  detected 
In  such  lUicIt  Intercourse.  There  Is  also 
proof  of  the  fAct  that  he  fled  the  conntry  to 
escape  the  prosecution.  And,  besides  the 
letters,  about  nine  or  ten  of  which  were  writ- 
ten for  the  purpose  of  making  the  appoint- 
ments for  the  purpose  of  having  Intercourse 
with  her,  the  defendant  also  placed  his  wife 
upon  the  stand,  and  proved  by  her  one  of 
Bald  appointments,  and  offered  to  prove  oth- 
ers, etc.,  but  this  testimony  was  ruled  out. 
His  purpose  in  Introducing  this  testimony 
was  to  show  that  at  said  appointment,  and 
prior  to  their  Intercourse,  she  Informed  him  of 
the  fact  that  she  was  above  the  age  of  U 
years.  With  these  facts  in  the  record,  we 
are  of  opinion  that  the  refusal  of  the  court 
to  charge  the  Jury  In  this  respect  la  not  te- 
verslble  error. 

It  Is  further  contended  by  appellant  that 
the  evidence  Is  not  snfiQclent,— that  the  state 
rdUed  alone  upon  tlie  confessions  of  appel- 
lant to  prove  the  corpus  d^ctl.  As  we  have 
before  stated,  we  think  the  evidence  la  sof- 
flelrat,  and  that  the  state  did  not  upon 
tbe  confessions  of  the  appellant  alone,  and 
-that  the  drcnmstances  sufficiently  corrobo* 
Tate  said  confeaalona.  The  Judgment  is  af- 
firmed. 

HURT.  P.  J.,  absent 


COLLINS  V.  STATB. 

(Court  of  GrlmlDal  Appeals  of  Texas.   Nov.  8, 

1807.) 

Cbimiital  Law— Motion  is  Abrbbt  or  Judohbnt. 

That  an  indictment  charges  two  distinct 
and  separate  offensea  In  different  counts  is  not 
ground  for  a  motion  in  arrest  of  Judgment,  where 
no  motion  to  Qoash,  or  to  compel  the  proseca- 
.tlon  to  elect  betwem  tbe  two  counts,  was  made. 

Appeal  from  district  court,  San  Augustine 
coun^;  Tom  O.  Davis,  Judge. 

James  Collins  was  convicted  of  perjury, 
and  appeals.  Affirmed. 

Drury  Felld,  for  at^ellant   ICann  Ttlen, 

-for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
«d  of  perjury,  and  Ids  punishment  assessed  at 
confinement  In  the  penitentiary  for  a  term 
of  two  years;  hence  this  appeal. 

The  indictment  contains  two  counts,  tbe 
flnt  Mslgnlnc  perjury  upon  a  statament 


made  under  oath  upon  the  trial  of  Kirk 
Marshall,  charged  with  an  assault  with  in- 
tent to  kill  and  murder  appellant,  to  tbe  ef- 
fect that  he  did  not  know  whether  Kirk 
Marshall  intentionally  shot  at  bim  (James 
Collins);  and  the  second  count  assigning  per- 
jury upon  a  statement  made  before  the  grand 
Jury  while  investigating  tbe  cbai^  against 
Kirk  Marshall  for  an  assault  upon  appellant 
to  the  effect  that  the  said  Kirk  Marshall  did 
intentionally  shoot  at  appellant  The  Jury 
returned  a  general  verdict  of  guilty,  without 
specifying  the  count  There  was  no  motion 
made  to  quash  the  Indictment;  there  was 
no  motion  made  to  compel  the  district  at- 
torney to  elect  upon  which  count  he  would 
prosecute.  After  the  verdict  and  Judgment 
were  entered,  counsel  for  appelant  moved  In 
arrest  of  Judgment,  because  tbe  Indictment 
contained  two  separate  and  distinct  transac- 
tions. We  know  of  no  rule  authorizing  the 
court  to  arrest  the  Judgment  upon  such 
grounds.  If  a  motion  had  been  made  to 
quash  the  indictment  and  overruled,  appel- 
lant might  complain,  and  this  could  have 
been  done  because  the  indictment  upon  its 
fftce  shows  separate  and  distinct  felonies; 
or,  if  appellant  had  required  the  court  to 
compel  the  district  attorney  to  elect  upon 
which  count  he  would  prosecute,  and  the 
court  had  refused  to  do  so,  the  appellant 
would  have  had  the  right  to  complain.  As 
above  stated,  this  Is  not  a  ground  for  an  ar- 
rest of  Judgment  We  find  no  error  in  this 
record,  and  the  Judgment  la  affirmed. 

HUBT,  P.  J.,  absent 

On  Motion  for  Rehearing. 

(Dec.  1,  1897.) 

At  a  previous  day  of  this  term  tbe  Judg- 
ment of  the  lower  court  was  affirmed,  and 
appellant  now  presents  a  motion  for  rehear- 
ing, and  has  filed  with  the  record  In  this 
case  the  motion  made  tgr  him  in  the  court 
below  to  quash  the  indictment  and  a  tran- 
script from  the  Judge's  short  minutes,  show- 
ing that  he  in  fact  overruled  said  motion,  and 
to  this  Is  appended  the  affidavit  of  tbe  clerk 
The  Judge's  short  minutes  constitute  no  part 
of  the  record  proper,  and  the  affidavit  of  the 
clerk  does  not  perfect  the  record  in  this  re- 
spect The  only  way  by  which  the  order  of 
tbe  court  embodied  In  these  short  minutes 
could  be  made  a  part  of  the  record  of  tbe 
case  was  by  an  entry  nunc  pro  tunc  of  the 
Judgment  And  for  this  purpose  the  short 
minutes  of  the  Judge  might  have  been  used 
as  evidence.  This  was  not  done.  But  U 
we  were  to  consider  the  motion  to  quash, 
though  presented  In  this  manner,  It  would 
not  alter  or  affect  the  question  discussed  and 
decided  by  this  court  in  the  original  opinion. 
The  motion  to  quash  was  simply  "because 
the  indictment  charged  no  otfienBe."  Both 
counts  of  tho  indlctmMt  chaise  an  oOeoBt. 
There  was  no  moticni  made  to  qnash  because 
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ttie  coimti  charged  aqiarmte  and  dlatlnct 
transactloiiB,  but,  as  abor*  stated,  '*becaii8e 
the  Indictment  ctaarged  no  offense."  Now, 
in  the  original  opinion  in  this  ease  we  held 
that  the  appellant  conld  have  moved  to  qoash 
the  Indictment  because  the  counts  set  forth 
separate  and  distinct  tnmsactloiis,  and  this 
appeared  i^ra  the  face  «t  tbn  Indictment 
Of  coarse,  a  motion  to  quash  because  the 
indictment  charged  no  offense  did  not  call 
the  conrt^s  attention  to  the  fact  that  separate 
and  distinct  transactions  were  allied  In 
separate  counts.  If  the  motion  to  qnash  had 
been  made  upon  this  gromid,  to  wit,  that  dlf* 
rerent  transactions  vwe  aet  forth  In  dUterent 
connts.  the  prosecdthv  attorney  conld  have 
dected  upon  which  connt  he  would  proceed. 
This  was  not  done,  and  the  motion  to  qnash 
open  the  crounds  stated  la  equivalent  to 
no  motion  at  alL  It  did  not  point  out  the 
otirjectlons  insisted  upon  bare^  to  wit,  that  the 
CO  ants  presented  separate  and  distinct  trans- 
actlona  See  Southern  t.  State,  84  Tex.  O. 
B.  144,  SD  B.  W.  TSa  It  wlU  be  noted  that 
in  this  case  no  request  was  made  tor  the 
Jury  to  say  open  which  count  they  convict- 
ed, nor  was  there  any  request  made  ap> 
pellant  at  any  time  for  the  state  to  dect  up- 
on which  count  the  prmeeutlon  should 
ceed.  And  we  hold,  as  we  did  In  the  original 
opinion,  that  these  matters  could  not  be 
reached  upm  a  motion  In  arrest  of  jndgmmt 
The  motion  fbr  rehearing  1^  aiv^lant  1> 
oTcrraled. 


HARTIK  et  al.  v.  STATB. 

(Coort  of  Grimliial  Aiineal*  of  Texas.    Nov.  8, 

1897.) 

CamiXAi.  Law— Instrdotioits— CHAxas  os  the 
Weight  o»  Tbbtiuokt. 
A  charge  that  the  Jury  mlgtit  consider,  "as 
evidence  Ecaingt"  a  defmdant,  any  statement 
made  by  hun,  ii  erroneoiu,  aE  a  cmige-  on  the 
wdgbt  of  the  testimony,  where  the  onlr  state- 
ment shown  to  have  been  made  was  neither  a 
confeeiion  of  guilt  nor  an  nneqnivocal  admla- 
skm  of  any  criminative  Ikct,  bat  ml^t  bnt  for 
Eodi  charge  have  been  considered  by  iti»  Jury 
in  connection  with  the  other  facta  and  drciiin- 
Etances  as  favorable  to  the  defendant. 

Appeal  from  dlatrict  court,  Childress  county; 
Q.  A.  Brown,  Judge. 

Marvin  Martin  and  Will  McCracken  were 
convicted  of  stealing  cattle,  and  aroeal.  Re- 
versed. 

Johnson  ft  Blres,  for  appeUaata  ICann 
IMce,  for  the  State. 

DAYIDSON,  J.  AppeDanta  were  convicted 
of  the  theft  of  cattle,  and  glvuk  two  years 
each  in  the  penitentiary;  hence  this  a^ieal. 

At  the  Austin  term,  1897,  we  prepared  an 
cq^lnlon  affirming  thia  caa^  but  the  oplnloa 
waa  not  rendered.  The  case  was  resubmitted 
at  the  prearait  tmn  of  the  court,  and  the  ques- 
tion presented  wlUi  r^enace  to  the  diarfltt  of 
4he  court  being  on  the  iMght  of  the  testimony 
Is  again  urged  as  a  reason  why  this  Judgment 


should  be  renrsed.  We  have  had  occasion  to 
examine  the  charge  of  the  court  more  criti- 
cally. The  charge  of  the  court  on  this  sub- 
ject Is  as  fc^ws:  "In  arrlvtaig  at  your  ver* 
diet  In  this  case,  you  may  consider  all  the 
facts  and  circumstances  In  evidence  before 
yon.  but  you  cannot  consider,  as  evidence 
agahist  either  one  of  the  defendants,  the 
Btatementa  of  the  other  made  out  of  hla  pras- 
enoe  or  hearing,  If  any  such  statements  mm 
made;  but  you  may  comdder.  as  erldoice 
acainst  either  of  the  defendants,  any  state* 
ment  made  himself,  if  any  such  statment 
was  madft"  This  charge  waa  excepted  to  at 
the  time  by  counsd  for  aj^dlanta. 

Both  appellants  made  atatonents  while  un- 
der arrest,  after  they  had  been  warned.  The 
witness  McLaogbUn  stated  that  he  aaked  Will 
McGradcMi  whether  he  took  his  calvea,  and  If 
he  did  not  know  they  were  his  (witness*) 
calves,  to  which  he  replied,  "I  did  not  know 
your  calves,  and.  by  God,  I  don't  want  to 
know  your  calves,"  and  said  defendant  de- 
nied going  down  wiun  tbe  calves  wete  tied. 
Martin  (the  other  defftndanD,  after  statliiff 
that  this  same  witness  (McLaughlin)  bad  told 
him  about  seeing  him  and  Vnn  McOaAen 
among  his  cattle  In  the  Ktamey  pasture  tiie 
day  his  calf  was  taken,  and  about  hunting  the 
cattle  the  next  day,  and  finding  the  calvea 
tied  out  In  rough  country,  in  the  head  of  a 
cafioo,  and  about  watchliv  the  calvea,  and 
finding  them,  and  sertng  flw  defendants  go- 
ing to  die  calves,  and  pass  on,  watching 
the  calvea,  stated  that  he  aaked  said  de- 
fendant "It  it  did  not  look  like  he  got  his 
calves,"  to  which  defOidant  replied  he  mp- 
posed  so,  bat  doiled  that  be  was  evw  over 
there  in  tbe  Kinney  pestnre  where  witness* 
calves  were  taken;  and  he  said  they  bad  rode 
down  to  where  the  calves  wwe  in  tbe  "draw,** 
to  see  whose  calves  they  were,  and  he  thought 
of  turning  them  loose,  but  decided  to  leave 
them.  This  was  all  of  any  statement  made 
by  elthra  said  defendants,  said  statements 
attributed  to  each  defendant  being  made  in 
the  absence  of  Us  eo-defendant  Said  state- 
ments were  not  unequivocal  eonfssstoas  or  tike 
unequivocal  admission  of  any  criminative 
fiict,  but  were  mere  statements  that  might,  in 
connection  with  other  facts  and  drenm- 
stances,  be  ccmsldered  b7  the  Jury  In  arriving 
at  their  verdict  Tb^  might  consider  them 
criminative  or  not  criminative,  and  for  the 
court  to  suggest  to  them  that  they  could  con- 
sider such  Btatemaits  as  against  the  defend- 
ant making  than  was.  In  elbct,  informli^;  the 
Jury  that  the  statements  were  criminative  as 
against  the  defuidant  making  1h«n,  or  the  in- 
struction was  snob  as  to  leave  t)ie  Jury  to  In- 
fer that,  In  the  mind  of  the  court,  said  state- 
ments were  of  a  olmlnatlve  character,  at 
least  such  as  might  be  used  against  the  de- 
fendant making  the  same.  Thla,  In  our  t^rtn- 
lon,  wu  a  charge  on  the  weli^t  ot  tbe  testi- 
mony, which  Is  expressly  prahlMted  by  onr 
statute.  See  Rev.  Code  Cr.  Proc,  arts.  710, 
7UL  Undoubtedly,  the  leamed  lodge.  In  try- 
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Lng  thiB  cue,  meant  merely  to  limit  said  atate- 
menta  aa  to  tb€  defeDdant  making  the  aame; 
but  the  laafrua<e  bare  oaed  not  only  bo  llmMs 
tbe  statement  aa  to  the  defendant  making  tbt 
same,  bat  goea  fnrtber,  and  the  jury  tttat 
they  may  consMer  eaxA  statement  as  agalnat 
tlie  defendant  making  It  Now,  lo<Alng  to  tbe 
statement  Itself,  the  jvry  ooght  to  taave  been 
left  the  sole  )nig6B  u  to  bow  th^  would  cos- 
Btnie  It,  and  oa  to  whether  «r  not  they  would 
consider  It  at  all  against  eltho-  of  said  defend- 
ants, ntey  might,  vader  the  dpcimistanoea 
oC  the  case,  consider  said  statemearts  in  con- 
oeetlaa  wltb  the  otiier  facts  and  circum- 
stances In  fhTor  of  the  defendant  making  the 
same,  If  left  mtrammeted  by  the  cba^  of 
the  ooatt  For  this  error  of  the  conrt  In 
dnrgtag  on  tbe  vp^ghtof  testlsaoi^,the  Jndg- 
mtart  Is  reversed,  and  tbe  CMsa  lensanAad. 

HUBT,  P.  absent 


LOllAX  V.  BTAm 

(Omit  of  OilnfaiBl  Appeato  at  Ana.  Nor.  10, 

1897.) 

<]uBTiiN  WaftKOs— ScmdHnTT  or  lanioniBnT 

— jKOLDDaD  OnBNM— IXSTaCOTKUW. 

L  An  InfonaatJoQ  charging  that  the  defMid- 
ant  "did  then  and  there  go  mto  a  ballroom  and 
sodfll  imrty,  and  did  tiien  and  there,  onlawfuliy, 
have  and  carry  a  ^itol."  without  charging  that 
people  w&t.  there  awea^bled,  while  insafflffiwit 
to  diarge  the  carryhig  of  a  idsh^  into  a  aodal 
lathering,  is  sufBclent  to  charge  the  indaded  of- 
fense of  caiiylag  a  pistol  on  and  aboet  bis  per- 
son. 

2.  Where  an  information  is  Insufficient  to 
chaive  the  oSenae  intended,  thongh  it  sufflcioit- 
ly  ^STgea  a  leaser,  hieluded  offeose,  a  charge 
wUck  pennits  a  conTictlon  of  the  higher  at- 
teaae  Is  rcTcnlUe  enor,  irtiea  the  record  leaves 
it  nnoertain  ol  vihich.  oflense  tbe  jury  found  the 
defendant  guilty. 

Appeal  from  Honston  county  court;  B. 
Wtnfree,  Judge. 

Billle  Lomax  was  convicted  of  an  offense, 
and  appeala.  Berersed. 

B.  W-  Moore,  for  appellant  liana  Tries, 
for  tbe  Stata 

DAVIDSON,  J.  Tbe  taiformatlon  In  this 
case  charged  that  defendant  "did  then  and 
there  go  Into  a  ballroom  and  social  party* 
and  did  then  and  there,  unlawfully,  baye  and 
carry  abmit  bis  person  a  pistol,  agalnat  tbe 
peace  and  dignity  of  tbe  state."  .  Motion  was 
macte  to  ^luasb  this  information  because  It 
tailed  to  allege  that  pei^e  were  assembled 
In  said  ballroom,  and  at  said  social  party. 
Motion  in  arrest  of  Judgment  was  also  filed 
1V0B  the  same  ground.  These  aeem  to  baye 
been  OTomled,  and  the  court.  In  Its  charge, 
bistmctad  the  jnry;  Fbet,  If  they  beUeved, 
beiyond  a  teaaonable  doubt,  that  the  defaid- 
aBt  carded  the  pistol  on  and  about  his  per- 
sen,  tbcr  would  convict  him,  and  assesa  tbe 
pnntsbmMit  preaeribed  under  the  article  de- 
nonncing  that  offense;  and,  second,  if  thcr 
beUeiTCd  tbct  he  oanied  it  under  the  arttele 


prohlhttlng  persons  from  going  Into  ballrooms 
aad  aodal  gattaerings,  with  pistols,  when 
peo^e  are  gnthered.  for  ihe  purposes  eno- 
meinfeed  in  that  statnte,  then  they  would  as- 
aeas  tbe  pontsbment  deamueed  against  that 
oKenBe.  Under  the  fltat  statute,  tbe  pnnish- 
BMDt  muld  be  not  less  than  $2ft,  dot  more 
than  laOQ,  or  by  Imprisonnsent  la  tbe  coonty 
Jsdl  BOt  ieaa  than  10,  nor  more  than  30,  days, 
or  by  both  audi  fine  and  imprteonnMuit  Un- 
der the  oOier  artide,  the  pvniiduaent  is  by 
fine  not  lees  than  910,  nar  more  tban  $500. 
The  punishment  assessed  was  a  Ane  of  $50. 
Tbe  infomation  did  not  sufBdeatly  allege 
the  offienae  «f  carrying  a  pistol  into  a  aoclal 
gathering,  bat  was  sufficient  to  charge  tbe 
offenae  of  oazrylag  aboat  tbe  peraon  such  pis- 
tol. See  Balney  t.  Btate,  fi  Ttaz.  App.  82; 
Pickett  T.  BtiLt»,  DO  Tsx.  App.  SAO.  Thla  Is 
■nt  a  case  wherein  the  Information  charges 
the  different  offenses  in  differ^  counts,  but 
it  is  a  case  where  the  Information  seeks  to 
dmrge  the  mace  aggravated  offenae,  but  does 
It  defeAlv«ly;  aad  nndor  the  Pickett  Case, 
snpra,  these  matters,  by  which  tbe  higher  of- 
fense is  soufl^t  to  be  ctarged,  bdng  defective, 
could  be  treated  aa  snrplnsage,  and  thwe 
would  BtlU  remain  a  good  indictment  for  car- 
rying the  pistol  on  and  a  boat  the  person. 
TbMt  Mmg  traa,  tbe  court  should  not  have 
Raised  the  Jnry  with  referaace  to  the  great- 
er offense,  because  tbe  inforaiatlon  did  not 
duHBge  that  oflense;  and  both  being  anbmit- 
ted,  and  the  lighter  punishment  for  the  high- 
er offense  being  nssesoed  by  the  Jury,  they 
may  have  convicted  him  of  said  offense,  when 
they  were  not  authorized  to  do  so,  and  there- 
by convicted  Um  of  an  offense  of  which  he 
was  not  charged.  Hie  court  should  hare 
limited  the  Jury  to  the  consideration  of  that 
offense  which  was  charged  the  Infdrnui- 
tlon,  to  wit  carrying  on  and  about  the  per- 
aoD  a  stBtolL  Tbe  Judgment  la  reversed,  and 
the  cause  remanded. 

HUBT,  P.  abeent 


TRUSS  V.  STATE). 
(Court  of  Criminal  Appeals  of  Texas.  Nor.  10, 
1887.) 

JdBTIGB  or  TES  PbIOB  —  APPBAL    ITt  CRIMINAL 

Casb— PAiLcas  or  Rsooan  to  Show  Notior. 

1.  The  provisions  of  Code  Cr.  Proc  art.  974. 
that  "when  a  oefendant  appeals  from  a  judg- 
ment in  a  criminal  action  he  shall  give  notice  of 
aach  aKieaJ  in  open  court  and  the  Justice  ■hat) 
enter  such  notice  upon  his  docket,"  are  manda- 
tory, and  tbe  ri^t  of  e^eal  d^nds  upon  the 
enhy  of  Hie  notice  on  the  docket  • 

2.  After  the  county  eonrt  has  acqtdred  Juris- 
diction of  a  criminal  case  on  appeal,  by  the  filing 
of  the  transcript,  irtiicb  fails  to  show  notioe  of 
appeal, '  It  is  too  late  to  aak  that  proceediDgs  be 
suspended  to  allow  a  nunc  pro  tunc  entry  to  be 
made  by  the  Justice  showing  that  the  notiee 
was  in  fact  j^veu,  and  tbe  appeal  will  be  d^ 
missed. 

Appeal  froD  Btonaton  covnty  omrti  A.  A. 
Aldrida,  Judge, 
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Albert  Truss  was  conTlcted  ef  an  offeasa 
before  a  Justice  of  tke  i>eace,  and  an  apfteal 
to  the  comity  eeurt  was  dismissed.  Defend- 
ant appeals.  Affirmed. 

Mann  Ttice,  for  the  State. 

DAyiDSON,  J.  This  Is  an  appeal  teom  ttie 
action  of  the  coanty  court  In  dismissing  an 
appeal  from  the  Judgmoit  of  a  justice  oonrt 
Tlie  ground  for  dlsmlssliv  said  appeal  in  tbe 
county  court  was  because  tbe  transcript  of 
the  record  ftom  tbe  Justice  court  did  not 
slu>w  that  appellant  gare  nodee  of  an>wl 
fn»n  tbe  justice  court  In  tbe  county  court, 
In  answw^  to  the  motion  to  dlsmlv,  anpdlant 
asked  for  a  certiorari  to  tbe  Justlcft  court,  and 
proposed  to  bare  entond  nunc  pro  tunc  on 
tbe  Justice  docket  tin  fut  tbat  be  did  glre 
notice  of  appeal  in  open  court  from  the  ren- 
dition of  the  Judgmmt  against  blm  by  said 
justiee.  He  also  proposed  to  shew  by  tbe 
Justice  of  the  peaca  wbo  tried  tbe  case,  by 
parol  testimony,  In  the  county  court,  that  he 
did  tB  faec  give  aottce  appeal  In  tfpen  court; 
and  be  appended  to  tbe  motion  tbe  affldarit 
of  the  fmOee,  sbowlng  tbat  fai  feet  be  dU 
give  notice  ttf  anieal,  but  an  orers^t  tbo 
Juatlce  failed  to  enter  the  same.  On  this  sub- 
ject, artide  974,  Code  Car.  Proe.,  requires: 
"When  a  defendant  vpeals  from  a  Judgment 
In  a  criminal  action  be  ehall  give  notice  of 
sQCb  appeal  tn'ogen  court,  and  tbe  Justice 
sb^  enter  sucb  notice  upon  bis  docket." 
This  would  appear  to  be  mandatory,  and  upon 
SUA  BdUce  bting  oiteied  of  record  by  tlM 
Justice  iqjKHi  bis  docket  Is  baaed  tbe  r^t  of 
appeaL  We  taaTe  held  in  a  numbw  (tf  cases, 
und0  a  statute  somewhat  similar  In  terms, 
wbere  an  appeal  Is  taken  from  tbe  county 
court  te  lUs  cowt,  and  the  veeord  fklla  to 
■bow  Uiat  tbe  notlee  of  apvMl  was  gtren, 
tbat  tbe  case  win  be  dismissed.  See  Long  t. 
State.  S  Tex.  App.  SSS;  Sobkri  t.  States  Id. 
488;  RoBler  t.  State,  5  Tex.  App.  230.  And 
it  has  also  been  bdd  ttat  wbere  an  qqpeal 
was  taken  from  tbe  Justice  court  to  tiie  eonn> 
ty  court,  and  tiie  record  failed  to  disclose  that 
tbe  notice  of  appeal  had  been  glren  In  a|Mn 
court  and  entered  on  tks  docket,  the  appeal 
would  be  dismissed.  See  MdJongall  r.  States 
82  Teat  Cr.  B.  174.  22  S.  W.  B88,  and  Ball 
State,  81  Tex.  Or.  B.  214, 20  a  W.  363.  These 
two  latter  cases  would  appear  to  be  declstre 
of  tbe  qneatioB  here  presented.  We  are  not 
now  dlseustfhig  whether  or  not,  before  the 
transcript  <m  appeal  was  perfected  and  filed 
in  tbe  counts  cwirt,  aweUant  may  not  have 
had  the  notice  of  appeal  entered  nunc  pro 
tim^and  thus  perfKt  the  record,  as  fliat  char- 
acter of  case  is  not  beftwe  us.  We  do  not 
b^eve  tbat  it  was  competent,  after  the  ap- 
pellate court  (which  was  the  county  court  in 
this  Instance)  -bad  acquired  Jurisdiction  by 
the  flimg  of  the  transcript,  then  te  have  s^ 
ped  proceedings  and  awaited  the  actktn  of  the 
lower  court  to  perfect  the  record  by  an  entry 
none  pso  tnne  of  tiie  notice  of  appeal.  Hw 
law  iemtUaa  smm  diUfenee  on  tbe  part  aC 


^pellant  in  perfecting  his  appeal,  and  It  does 
occur  to  us  tbat  there  was  laches  on  his  part 
In  not  bSTing  discovered  aooaet  the  failure 
of  the  Justice  to  enter  upMt  his  docket  aucfa 
notice.  By  the  use  of  reasonable  diligence, 
this  failure  might  tiave  been  discorered,  If 
not  at  the  time  when  it  ahould  have  been 
done,— that  is,  wh^  the  notice  was  giveu  la 
opra  eotirt,— cotalnly  before  tbe  transcript 
bad  been  made  out  It  was  too  late  after  the 
county  court  had  acquired  Jurisdiction  to 
then  ask  a  stay  of  proceeding  In  order  to  per^ 
feet  the  record  of  the  lowor  court  by  a  pro- 
ceeding to  enter  a  nunc  pro  tunc  Jui^;ment. 
The  Judgmoit  of  the  loww  court  la  acoord- 
Ingly  affirmed. 

HUBT,  F.  J.,  absent 


lieOLA.8SON  t.  8TAT& 
(OouEt     Grfmhial  '^^j^  ^  Ttess.  Not. 

Toaesar— ViiiDB— Btidbhos— Riun'Aaor-'  Biu* 
<w  BXCSPT105B— SuprioiaacT— Amsa— 

Appsal — Habhuss  Ebbob. 

1.  On  trial  of  defendant  In  B.  coanty  for  for- 
slns  a  note,  tbe  eTldeoce  showed  that  It  bore  a 
date  in  B.  coonty,  when  he  was  doing  bori&eu 
there,  and  was  made  p87al>le  to  him  in  B.  coon* 
ty,  and  tbat  ahartly  after  its  purported  execution 
he  went  to  another  county,  and  transferred  it 
HeH,  the  venue  was  TOffidently  proved. 

2.  Bvidmce  tbat  the  indorsee  of  a  note  was  tbe 
Indoner's  sole  creditor,  and  tliat  the  indorser 
turned  over  to  tbe  indorsee  bis  entire  assets, 
amounting  to  more  than  hla  debt.  Is  immnterial, 
where  the  indorser  is  being  tried  for  forging 
the  note,  ihough  the  indorsee  had  testified  to  im* 
Bortant  criminating  facts. 

3.  A  bill  of  exceptions  on  an  aiveal  from  a 
eonvlctlon  of  forging  notes  hy  the  payee,  reddng 
thst  ttie  taidorsee  testlfted  that  tbe  pofportad 
malmr  "alwaya  repudiated"  tihe  notM,  therdv 
makes  a  prinu  Cade  caae  of  the  InadmissibiHtj  of 
tbe  evidence,  where  tbe  bin  does  not  ibow  that 
it  was  offered  in  rehottai  of  eridenee  Impeadilng 
the  maker,  for  which  alone  the  audoar*s  deelaza- 
tkms  would  be  admissible. 

4.  A  bill  of  exceptions  cannot  be  aided  by 
statements  in  reply  to  a  motion  for  new  trial,  nor 
hy  the  Btataaienl  of  Acts. 

5b  WlHie  a  payee  was  «o  trial  far  fvning  the 
note,  ermr  in  adknltting  eiideuoe  of  dedaratlons 
of  tbe  purported  maker,  tiiat  he  always  repudi- 
ated the  note,  was  not  barmlesa. 

Appeal  from  district  court.  Bell  county; 
John  M.  Furmau,  Judge. 

D.  W.  McGlasaon  was  convicted  ot  forgery, 
and  be  appeala  Beversed. 

J.  s.  lantia  and  Fierce  &  Fdts,  tm  a^ei- 
lant   Mann  Trlce^  for  the  State. 

HENDBBSUN,  3.  Appellant  i#aa  convicted 
oC  f o^ry,  and  hla  punishment  aaaeased  at  Im- 
prlsonment  in  tbe  penitentiary  for  a  term  of 
two  years;  bmee  this  appeaL 

l^e  forgery  charged  waa  tbat  of  a  note  for 
9600^  dated  Troy,  Tex.,  Morembor  6, 1805,  ana 
doe  January  1, 18B7,  bearbig  Interest  at  10  per 
cent  per  aminm.  The  note  was  made  payable 
to  D.  W.  MoGHasson,  or  order,  at  the  office  of 
JieCUagsoB  *  Co.,  at  T»y,  Tex.,  Bn4  parported 
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to  have  been  executed  by  W.  T.  OlaA.  Said 
Dote  also  retained  a  vendor'a  lien  on  100  acres 
of  land,  part  of  tbe  C.  Bendle  surrey,  In  Bell 
county.  The  testimony  for  tbe  state  showed, 
by  W.  T.  Clark  bimsdf,  that  the  signature, 
"W.  T.  Clarfc,"  was  a  forgery,  and  that  tbe 
handwriting,  as  testified  by  experts,  appeared 
to  be  that  of  the  appellant.  Tbe  testimony 
on  tbe  part  of  the  appellant  tended  to  show 
that  tbe  body  of  said  note  was  written  by  ap- 
pellant and  that  L.  M.  Cann  signed  the  name 
"W.  T.  Clark"  to  said  note,  and  Clark,  who 
was  present,  aathorlzed  the  same,  and  affixed 
bis  mark  thereto,  In  connection  with  bis 
name.  In  addition  to  this,  there  was  other 
testimony,  of  a  collateral  character,  tending 
to  corroborate  and  sui^rt  the  respective 
theories  of  tbe  parties. 

Appellant  asked  the  conrt  to  Instruct  tbe 
jury  to  return  a  verdict  of  not  guilty,  on  the 
grotmd  that  no  venue  bad  been  proved;  but 
this  tbe  court  refused  to  do,  and  appellant  re- 
served bis  exception  to  tbe  action  of  tbe 
court  Tbe  question  presented  as  to  this  bill 
of  exceptions  is,  does  it  sufficiently  comply 
with  tbe  ammdment  to  article  004  adopted  by 
the  2Sth  legislature?  See  Laws  25tb  Leg.  p. 
11.  Tbe  act  In  effect  provides  that,  as  to  the 
Tenne  In  all  cases,  tbe  court  shall  presume 
that  It  was  proved  In  tbe  court  below,  unless 
It  was  made  an  issue  there  and  it  affirmative- 
ly ai^ars  to  tbe  contrary  by  a  bill  of  excep- 
tions, properly  signed  and  allowed  by  tbe 
judge,  or  proved  up  by  by-standers,  as  Is  now 
provided  by  law,  and  Incoiporated  In  tbe 
transcript  as  required  by  law.  It  occurs  to 
m  that  this  statute  requires  this  court  to  in- 
dulge tbe  presumption  that  the  venue  was 
proved  In  the  court  below,  unless  tbe  bill  of 
exceptions  shows  affirmatively  that  It  was 
not  proved.  This  would  seem  to  apprehend 
that  before  we  can  treat  tbe  venue  as  not 
proved,  the  conrt  must  either  certify  that  tbe 
evidence  did  not  establish  the  venue,  or  that 
said  bill  of  exceptions  Aonld  contain  all  tbe 
testimony  In  tbe  case  tending  to  show  venue, 
and  certU^  that  same  was  all  the  testimony 
bearing  upon  that  Issue;  and  from  this  state- 
ment of  tbe  testimony  it  affirmatively  appears 
that  tbe  venue  In  tbe  case  was  not  proved. 
If  tbis  be  a  true  construction  of  said  article, 
then  tbe  bill  In  question  does  not  comply  with 
the  requirements  of  the  law.  If,  however,  it 
be  conceded  that  tbe  bill,  as  contained  In  the 
record,  would  require  us  to  look  to  tbe  state- 
ment of  facts  to  see  wtaettaer  or  not  the  vwue 
was  sufficiently  [voved,  then,  in  our  opinion, 
the  evidence  sufficiently  established  the  venue 
of  tbe  case. '  Tbe  testimony  showed  that  ap- 
pellant at  tbe  time  of  tbe  alleged  forgery, 
was  doing  business  at  Troy,  in  Bell  county; 
tbe  note  bore  the  date,  Troy,  Bell  county, 
November  6,  180C.  It  was  made  payable  at 
tbe  office  of  appellant,  at  Troy,  In  Bell  coun- 
ty. Rotan,  to  whom  tbe  note  was  n^tlated 
In  December,  1806,  shortly  after  Its  purported 
execution,  stated  that  be  lived  in  Waco, 
yilMk  was  connected  t^'  rmlliMd  with  Tkoy, 


Bdl  county,  and  about  an  hour's  ride  tb»e- 
£rom;  that  In  December,  1805.  defendani 
came  from  Troy,  in  Bell  county,  on  tbe 
"Katy  Railroad,"  to  Waco,  and  came  to  his 
office  at  the  bank  in  Waco,  and  told  him  be 
was  Just  from  Troy,  and  brought  tbe  note 
with  him  which  he  Is  charged  In  this  case 
with  forging,  and  he  there  received  from  bim 
said  note.  Tbis,  In  our  opinion,  was  sufficient 
proof  of  venue,  aside  from  the  testimony  of 
the  appelant  himself,  which  tends  to  cor- 
roborate tbe  state's  eridsnce  on  venue  in 
every  particular. 

Appellant  offered  to  prove  by  himsdf,  when 
he  was  on  the  stand  as  a  witness  In  his  own 
behalf,  that  on  tbe  10th  of  February,  1806.  be 
gave  to  E.  Rotan  (tbe  state's  witness^  to  whom 
tbe  proof  showed  the  note  In  question  had 
been  passed,  and  after  said  Rotan  bad  testi- 
fied as  a  witness  to  Important  crimluatlnj 
fttcts)  a  bill  of  aale  to  defendant's  entire  sto<^ 
of  merchandise,  worth  $15,000,  and  to  S5  bales 
of  cotton,  and  12,000  bushels  of  oats,  and 
$72,000  worth  of  promissory  notes,  aa  collater- 
al security  to  pay  tbe  said  Rotan  the  sum  of 
$20,000;  and  defendant  offered  to  prove  that 
that  was  all  that  he  owed  the  said  Rotan  or 
bis  bank;  and  that  said  Rotan  bad  always 
since  refused  to  have  a  settiement  with  de- 
fendant to  see  how  their  accounts  stood  with 
each  other.  On  objection  by  the  state,  aald 
testimony  was  excluded,  and  defendant  ex- 
cepted to  the  same.  The  rdevancy  of  this 
testimony  la  not  made  manifest  by  tbe  bill  of 
exceptions,  and  It  occtus  to  us  that  there  was 
DO  error  in  tbe  action  of  tbe  court  in  exclud- 
ing the  same.  We  cannot  see  how  said  testi- 
mony would  tend  to  dlq^rove  the  fact  of 
forgery  charged  against  tbe  appellant  Con- 
cede that  he  stirrendered  to  Rotan  all  of  his 
assets,  and  that  Rotan  was  his  sole  creditor 
(which,  however.  Is  not  shown  in  the  bill), 
and  that  his  assets  far  »ceeded  his  liabilities, 
still  this  testimony  would  not  In  tbe  absence 
of  some  other  showing,  have  any  bearing  <mi 
the  question  aa  to  whetbtf  or  not  appellant 
forged  the  noto  In  omtroversy.  Tbe  men 
fact  that  Rotan  had  testified  to  important 
criminating  facts  would  not  of  ItseU  make 
such  testimony  admissible.  It  may  be  pos- 
sible that  Rotan  may  have  testified  to  a  state 
of  facts  wbtcb  made  said  evidence  relevant; 
but  the  Mil  does  not  show  tbia,  nor  does  the 
biU  show  the  ol^ect  of  tbis  evidence.  In  our 
opinion,  tbe  court  did  not  err  in  excluding  aald 
teatimony. 

On  the  trial,  appellant  presented  tbe  follow- 
ing bill  of  exceptions  to  tbe  introduction  of 
testimony  on  tbe  part  of  tbe  state:  "Be  it  re- 
membered, that  on  tbe  trial  of  the  above  sn- 
titied  and  numbered  cause,  when  the  state's 
witness  E.  Rotan  was  on  tbe  witness  stand, 
he  was  asked  the  question  by  the  state's  coim- 
sel  If  be  ever  showed  to  W.  T.  Clark  tbe  note 
charged  to  have  been  forged  by  tbe  tndictmeat 
In  this  cause,  togetiier  with  another  note  In 
tbe  same  amoont  potportliig  to  be  made  at 
flu  aftme  ttma  and  fim,  w^ptupordnv  to  be 
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signed  the  same  party,  and.  If  so,  when 
was  It,  and  what  did  said  W.  T.  Clark  say 
with  reference  to  executing  said  notea  or  an- 
thorlzlng  any  other  person  to  do  so  for  him, 
to  which  question  the  defendant  objected,  on 
the  ground  that  what  said  W.  T.  Clark  said  In 
the  ahsence  of  defendant  was  hearsay  and 
Incompetent  for  any  purpose;  but  the  court 
OTerroled  all  of  said  objections,  and  permitted 
the  aald  B.  Botan  to  answer  said  question  aa 
followa,  and  permitted  said  answer  to  go  to 
the  }nry  as  evidence.  His  answer  was  as  f<^- 
lows,  to  wit:  *It  was  shortly  after  defend- 
onf  B  business  taUuve  I  saw  W.  T.  Clark,  and 
told  blm  I  had  some  notes  against  his  land; 
but  at  this  time  I  did  not  tell  him  the  amount 
of  the  notes.  A  few  days  after  this  I  saw 
him  again,  and  showed  him  the  notes,  or  told 
him  the  amount  of  each  note;  and  he  re- 
pudiated them,  and  said  he  did  not  sign  them, 
or  authorise  any  other  person  to  do  so.  He 
said  that  he  had  signed  notes  against  his 
land,  but  there  were  five  of  them,  and  of 
smaller  amounts.  He  always  repudiated 
these  two  $660  notes  when  talking  to  me  after 
I  told  him  the  number  of  notes  and  their 
•mount'  Defendant  then  and  there,  In  open 
court,  excepted  to  the  ruling  of  the  court  In 
orerruling  his  ohlectlons  to  the  aforesaid 
question,  and  excited  to  tbe  ruling  of  the 
court  In  permlttlDg  said  answers  to  go  to  tbe 
Jnzy,  and  be  now  tenders  this  his  UU  of  «x- 
ceptlons,"  ete. 

The  flrst  question  that  presents  Itself  with 
reference  to  this  bOl  Is  the  suffld^iey  of  tho 
same  to  show  that  said  testimony  was  admis- 
sible. We  understand  the  rule  on  this  sub- 
ject to  be  as  follows:  Tbe  auctions  of  a 
bin  of  exceptions  should  be  full  and  explicit, 
■o  that  tbe  matters  presented  for  revision  may 
be  comineSiesislbla,  without  recourse  to  hifer- 
ences.  Inferences  vUl  not  be  Indu^ied  tD 
supply  omissions  In  the  bill  of  exceptions. 
The  bill  must  be  so  full  and  certain  In  Its 
saitements  Oat  m  and  of  Itself  It  wlU  dis- 
pose all  tiiat  Is  necessary  to  manifest  the 
supposed  error.  It  must  sufficiently  set  out 
the  xwoceedings  and  attending  circumstances 
below  to  enable  tbe  appellate  court  to  know 
ceitainly  that  error  was  committed.  See 
Wnison's  Or.  Fioc.  I  2368,  and  authorities 
tbera  dted.  When  a  UU  of  exceptions  Is  tak- 
en to  tbe  admlsBlos  of  evidence,  Oie  bin 
should  clearly  disclose  the  ground  or  grounds 
of  objection  made  to  Uie  erldence;  otherwise 
It  Is  not  entitled  to  be  considered.  Ttu 
grounds  of  objection  not  so  stated  wHl  ordi- 
narily be  considered  as  waived.  Bills  of  ex- 
ception sbould  be  full,  dear,  and  specific,  set- 
ting forth  distinctly  every  fact  essential  to 
an  understanding  of  the  matters  sougbt  to 
be  ^eeented  thereby.  See  WUlson's  Or.  Proa 
i  3B19,  and  authorities  there  dted;  OUns  t. 
State  (Ttez.  Or.  App.)  80  8.  W.  801;  Oay  t. 
Railroad  Go.  (Tlx.  Butf.)  80  8.  W.  B48;  Bs- 
ehanan  t.  BtM^  M  Ttau  App^  190^  5  8.  W. 
W7;  Brnltb  t.  BtatBb  4  Tex.  App^  «S7. 

Mow,  the  question  preesnted  k:  Does  sekl 


bUl  of  exceptions  make  ft  sufflclmtly  appear 
that  said  evidence  was  not  admlssIUe,  It  be- 
ing conceded  that  Che  ends  was  upon  the  ap- 
pellant to  show  by  his  bill  the  InadmlsslblU^ 
of  said  testimony?  Of  course,  if  it  obviously, 
appears  from  the  bill  titat  In  no  state  of  case 
was  said  testimony  admisslUe,  then  it  should- 
not  have  been  admitted.  But  suppose  there 
Is  a  contingency  In  which  we  would  conceive 
the  testimony  Is  admissible;  then  we  would 
be  confronted  with  the  principal  dlfllculty  In^ 
complying  with  the  rules  above  laid  down> 
In  this  particular  case  we  can  understand- 
how,  tn  a  certain  state  of  case,  some  of  the 
testimony  embodied  In  the  bill  was  relevant 
For  instance,  if  tbe  state's  wltneee  W.  T. 
Olark  had  sworn  (as  be  did),  while  on  the- 
stand  on  behalf  of  the  state,  that  he  did  not 
sign  or  authorise  appellant  or  Oann  to  sign 
said  note,  and  then  the  defendant,  in  order  to^ 
impeach  him,  had  shown  by  some  other  wit- 
ness that  be  had  slated  to  them,  subsequent 
to  the  transaction,  that  he  had  authorized 
Cann  or  appelant  to  sign  said  note,  In  such> 
state  of  case,  under  the  rulings  of  this  conrt. 
It  would  have  been  competent  for  tbe  state. 
In  support  of  the  witness  Olark,  to  show  that- 
recently  after  the  allied  forgery,  or  recently 
after  It  had  come  to  his  knowledge  that  the 
^ecutlon  of  said  note  was  attrlbotod-  to  him, 
he  had  stated  that  he  did  not  execute  said- 
note.  Now,  Is  there  enou^  In  the  Ull  to  ex- 
dude  the  Idea  that  the  contingency  occurred' 
to  render  said  testimony  admissible,  and  was 
said  testlnumy,  as  shown,  admlsslUe  for  the 
pu^Hwe  above  Indicated?  It  may  be  ad- 
mitted that  the  bill  does  not  directly  do  thls^ 
but,  If  It  Indirectly  shows  that  tbe  contlngai- 
cgr  bad  not  occntred,  It  would  sttU  be  suffl* 
dent  OAe  bill  shows  that  the  witness  an* 
ewered  **that,  shortly  after  defoidant's  bud- 
ness  fiaUore,  said  witness  Botan  saw  W.  T. 
ClaA,  and  then  told  him  that  he  had  some 
notes  against  his  land;  and,  a  few  days  after 
this,  witness  saw  him  again,  and  showed  him 
the  notes,  and  he  repudiated  them,  and  said- 
he  did  not  sign  them  or  autborlsB  any  othw 
person  to  do  so.  He  stated-  ttat  be  signeO. 
certain  five  notes  against  said  land,  but  they 
were  for  smaU  amounts."  He  always  z^a- 
dlated  these  two  9660  notes  when  talking  to 
Botan,  after  he  told  him  tlw  nmnber  of  the 
notes  and  tbelr  amounts.  Uuquestlonably, 
the  tatlmony  was  heUBa7,.and  the  objection 
urged  to  its  admission  was  good,  unless  said 
evidence  comes  within  the  exception  above  In- 
dicated. The  answer  of  the  witness  does  not 
connect  it  with  the  transaction,  to  wit,  the  al- 
leged fbrgeiy,  and  Its  first  dlsoOTery  by  tbe  ■ 
witness,  so  as  to  show  that  the  statwnents  fay 
Olark  were  made  to  the  witness  Botan  re- 
cently thereaftn.  Indeed;  the  testimony  Is- 
made  to  cover  almost  any  qtace  of  time  from  ■ 
Oie  discovery  up  to  the  trial*  because  the  wit 
nne,  by  his  answer,  says  that  Olark  always- 
repudiated  esid  two  notes  of  9^  OUs  tm- 
tbnony  ^ren  in  this  general  Why,  it  oocnn  to' 
Oil  mm  admleslble  under  no  sMe  of  CM*-- 
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UBder  the  rale  above  latd  down,  we  have  niDiy 
gone  to  ttM  extent  of  admitting  thla  character 
of  testimony  In  gni^iort  of  an  Impeached  wtt> 
□ess,  where  the  statements  were  made  recent- 
ly after  the  event  See  Bailey  t.  State,  8 
Tex  App.  90;  WUllams  t.  State,  24  Tex.  App. 
68T,  7  S.  W.  333;  Dicker  t.  State  (Tex.  Cr. 
App.)  33  S.  W.  Ml;  OampbeU  t.  State,  Id. 
774.  In  om  state,  In  this  regard,  we  hare 
gone  beywd  the  rale  laid  down  the  text 
writers  on  this  subject  generally.  8ee  1 
Whart  Bt.  p.  570;  S  Jones,  Br.  arts.  872, 
878. 

Furthermore,  In  regard  to  this  bill  of  ex- 
ceptions, It  shows  that  the  witness  Bo  tan  was 
OD  the  stand  for  the  state.  It  la  not  shown 
that  he  was  t»ed  In  rebuttal  to  support  the 
witness  Olark.  It  fblls  afflrmallTelr  cTen  to 
show  that  be  stated  that  the  declarations  or 
statements  of  Clarlc  w«e  recently  after  he 
dteeovered  the  alleged  forgery,  and  beaidea,  as 
stated  i^ve,  he  does  not  confine  the  state* 
meotB  Off  Clark  te  any  particular  time,  but 
makes  hin  state  that  he  always  repudiated 
signing  the  notes.  While  the  bill  should  hSTe 
been  drawn  more  accurately,  presoitlng  tiie 
londknlBslbUlty  of  sadd  testimony,  yet  we  gath- 
er flooDgb  from  It  to  surest  that  the  contin- 
gency on  the  part  of  the  state  to  otCex  such 
supporting  testimony  had  not  occurred,  and 
that  said  testimony  as  offered  was  hearsay, 
and  did  not  come  under  the  exception  above 
Indicated,  and  was  obnoxious  to  the  objection 
urged  by  appellant.  If  the  bill  did  not  speak 
the  trath.  It  was  the  duty  of  the  court.  In  ap- 
proving the  bill,  to  show  that  the  contingency 
tmd  OQcamA  that  made  said  evidence  admis- 
sible, and  tlius  relieve  the  question  ef  dlffl- 
cnlty.  It  Is  true  there  Is  an  attempt  by  the 
state,  tai  reply  to  tlie  motton  for  a  new  telal. 
to  show  tbat  said  testlmoiiy  was  property  ad- 
mitted by  tbe  court  In  support  of  the  wttneas 
dark,  after  he  bad  been  impeached  hj  the 
defendant;  bnt  undw  no  rale  that  we  am 
aware  of  are  we  permitted  to  look  to  this  mat- 
ter to  bdp  out  the  taQH  of  cxeepttona,  nor  can 
we  look  bock  to  the  statement  of  facts  In  this 
oonneetlon.  If  we  were  permitted  to  do  ttaia» 
It  would  a|ipear  ther^Fom  that  the  tesUmony 
of  Bo  tan,  which  was  objected  to,  was  original 
testimony,  offered  by  the  state.  Looking  to 
the  bill  Itself,  we  think  It  makes  a  prima 
fajde  case,  at  least  of  the  inadmissibility  of 
said  evidence.  In  our  view  of  the  case,  this 
improperly  admitted  testimony  was  upon  a 
material  Issue.  In  tact,  the  vital  qnestlaii 
raised  by  the  d^endant  was  as  to  the  author- 
ity of  Clark  to  defendant  and  Oann  to  exe- 
cute said  note.  This  was  a  disputed  question, 
and  It  was  not  competent  for  the  state,  by 
original  testimony,  to  support  the  witness 
Olark,  to  the  effect  that  he  had  stated  (slwrt- 
ly  after  the  failure  of  appellant  in  business, 
wfacn  he  first  saw  said  note)  that  he  had  not 
executed  the  same,  or  authcwlaed  Its  execo* 
tkm,  and  that  he  had  since  always  repudiated 
said  note  as  lUving  been  ezecvted  without 
tain  authority.  This  Improfw  and  Illegal  tan* 


timony  was  thrown  into  the  scale  against  the 
appellant,  and  we  eannat  tell  what  effect  h 
may  have  had  upon  the  juy.  Its  purpose 
was.  to  corroborate  Clark,  and  donMen  It  wu 
so  r^puded  by  the  Jury. 

We  think,  under  the  circumstances  of  this 
case,  that  the  court  acted  properly  in  ckarglag 
on  the  question  of  principals,  in  view  of  the 
defendant's  evidence,  that  he  and  Cum  to- 
getbw  executed  the  note  In  question.  As  to 
whether  the  court  was  In  error  in  refuflSog 
the  requested  Instructions  on  the  questions 
Involved  In  s^ipellanf  s  bill  of  exceptions  No^ 
7,  in  regard  to  what  tianpplTOd  In  the  Jury 
room,  the  same  Is  not  Ukety  to  occur  on  tn- 
oOwr  trial  of  the  case;  m  we  piMarmit  a^ 
dlscnsslon  thereof. 

For  the  error  ef  the  eoort  In  admitting  the 
testiaeny  of  Botan,  as  to  the  atntemenis  ef 
dark  ts  1dm,  denying  the  execmtloa  ot  nSA 
note,  tbe  Judgment  Is  reversed,  and  ttan  eaose 
renanded. 


FBJGE  V.  STATa. 

(Ooart  of  CriiaiiMa  Appeah  of  Tsxbb.    Dee;  1. 
1S07.) 

HoMictDS— BviDENCB  —  Nsw  Tkul-— Nbwlt-Dis* 
oovnsD  BvinsMOK— CEiMiHAi  Law— Appsav— 
— Bsvisw  —  OsucnoKs  Waivbo  Htsni  nn 
EaaOR. 

1.  Whether  defendant  In  a  criminal  case  wts 
injured  by  the  admission  of  evidence  afterwards 
withdrawn  from  tbe  jury  by  the  court  will  not  be 
determined  on  appeal,  where  no  gsoond  of  ofajec* 
tioD  to  the  evidence  was  n>ecified. 

2.  On  a  trial  tor  murder,  an  unsigned  writing, 
claimed  by  the  state  to  be  the  evidence  of  one 
at  deftodant's  witnesses  at  an  inquest  ca  de- 
oeesed'i  bedy,  and  which  a  witDesa  for  the  staSe 
said  he  took  down  at  the  time,  was  cot  admissi- 
ble to  show  what  defendant's  witness  testified  at 
said  inquest  hi  order  to  Impeach  Um,  or  fSr  any 
other  purpose,  undtr  Cade  Or.  Pboc  1895,  art. 
1028,  providisg  that  witnesses  shall  be  sworn 
and  examined  by  the  justice,  and  the  testimony 
of  each  witness  shall  be  reduced  to  writing  by 
the  jostke,  or  under  Us  dliecdon,  maA  snbscrihid 
t»  my  the  witness, 

3.  The  sdmisslen  o£  improper  evldeoce  to  Im- 
peach a  material  witness  for  defendant  Is  not 
hsimless. 

4.  Where  deteidane  claimed  he  ifeot  deeeascd  is 
sdf-deffnse  when  deceased  was  about  te  stxiJce 
him  with  a  large  stick,  it  was  error  to  refuse  a 
new  trial,  on  the  ground  of  newbr-dlseoTered  evi- 
dence. conaktlDg  of  threats  hfy  deceased  a  abort 
time  before  the  homicide  in  wakhis  of  the  very 
subject  that  caused  it,  when  it  conla  not  be  said 
that  the  testimony  was  probaUy  untrue,  toougb 
the  state,  by  affidsvita,  ttuew  some  sospldon  on 
the  conduct  of  the  witness. 

Appeal  from  district  court,  Bowie  eonnty; 
J.  M.  Talbot,  Judge. 
John  Price  wis  convicted  of  manslanaJiteT, 

and  appeals.  Reversed. 

Bob  nompson  and  Sheppard  &  Jones,  for 
appellant.   Mann  Trice,  for  tbe  State. 

HENDElRSON,  J.  Appellant  was  convicted 
of  manslaughter,  and  his  punishment  assess- 
ed at  five  years  In  ttia  penltentiatys  b/vaem 
ttln  npfffwi. 
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Appellant,  bj  Ua  bUte  of  exception  Noa.  1 
and  2,  objected  to  the  action  of  the  court  in 
regard  to  admitting  certain  testimony  Im- 
peaching the  defendant's  witnesses  Dr.  J.  R. 
Walker  and  J.  J.  HhcheU.  After  the  Im- 
peaching testimony  was  admitted,  the  court 
withdrew  the  same  from  the  Jury.  Appel- 
lant, however,  insists  that  the  effect  of  the 
admission  of  the  testimony,  although  it  was 
wltbdrawn,  was  impropra  and  Injurious  to 
an>^Uuit'B  rights.  From  the  first  bill  it  ap- 
pears that  the  witness  Walker  testified  on 
the  trial  that  appeUant  shot  the  deceased 
Smith  with  bla  (Walker's)  pistol;  that  he 
lOaced  aaid  piabd  In  bli  bncsy;  and  that  ap- 
pellant most  have  gotten  the  pistol  from  the 
bnggy.  ThlA  witness  was  examined  as  to  his 
testimony  delivered  before  the  jury  of  Inquest, 
and  be  stated  that  he  was  so  drunk  that  he 
did  not  know  what  be  bad  testified  at  the 
bMinast  The  state  introduced  J.  J.  Peters, 
who  testified  that  he  wrote  down  the  evi- 
denee  taken  at  the  Inquest  proceeding  on  the 
death  of  the  deceased.  Smith;  that  he  did  not 
remember  what  the  witness  Walker  had  tee- 
tilled  to,  bat  that  be  wrote  his  testimony 
down  correctiy;  and  that  be  read  It  oTer  to 
Walker,  and  he  stated  it  was  correct,  bnt  did 
not  sign  It  Tbe  state  tbni  Introduced  teatl- 
raony  takot  at  tbe  InQuest  trial,  bnt  wblcb 
waM  not  siKned  by  tbe  witness  Walker,  and 
E«ad  •fVetUon  ot  aaid  Walket'a  tettimoDy  to 
tbe  JuQN  as  f(ri]owe:  "*I  was  here  at  tbe 
time.  Did  not  see  blm  UUed.  Was  Id  tbe 
faovae.  Me  and  Mr.  Price  bad  bad  a  dlfflcult7< 
We  wen  drinking,  but  had  made  friends.  I 
had  two  pistols.  I  am  satisfied  Price  bad 
one  of  my  platcds,  No.  38»  Harrington  &  Bkih- 
arOwn.  I  tidnk  I  bad  the  pistol  out,  and 
think  that  I  had  sbowed  him  the  pistol.  Don't 
know  how  ba  got  tL  He  may  have  taken 
hcdd  OS  it,  and  pulled  It  ont  of  my  band,  and 
I  didn't  object  to  it.  Had  no  understanding 
witb  Price  to  km  Smith,'  To  aU  ot  which 
defendant  excepts."  The  court  directly  aft- 
erwards withdrew  aald  testlmoi^  from  be- 
fore tbe  Jn^,  and  instmeted  them  not  to  con- 
sider it  for  any  purpose.  It  will  he  noted 
that  no  ground  of  objection  Is  specified  on 
wblcb  it  was  insisted  that  this  testimony  was 
not  admlssttde.  It  was  tbe  dnty  of  appeUant 
on  tbe  trial  to  state  to  the  court  tbe  ground 
of  his  objection.  See  QlUdnnd  t.  State,  24 
Texu  App.  624,  7  8.  W.  241;  McQlasson  r. 
State  (decided  at  the  present  term)  43  S.  W. 
98.  The  court,  however,  as  shown  by  the 
tdU  of  exceptlMw  (If  we  could  consider  tbe 
aame),  cxdnded  said  testimony  fhun  tbe  coa- 
aideration  of  the  Jtuy,  and  the  mle  In  r^rd 
to  said  testimony  so  withdrawn  Is  as  fcd- 
Iowb:  '^Whoi  improper  erldenoe  is  once  ad- 
mitted, and  Is  then  exehided,  such  testimony 
must  dearly  appear  to  be  material  and  prej- 
udicial to  tbe  defendant,  before  tbe  case  wUl 
be  reversed  on  thin  account"  See  Miller  r. 
State,  81  Tex.  Or.  R.  6S6.  21  S.  W.  925;  Tto^ 
ter  T.  State  (Tex.  Or.  App.)  3G  B.  W.  278.  If 
48  S.W.-7 


we  examine  the  record,— that  Is,  the  state- 
ment of  facts,— w«  find  that  the  testimony  ot 
the  witness  Walker  1b  almost  identical  to  that 
of  tbe  state's  witness  Mrs.  Smith,  who  was 
in  the  house  with  Walker  at  tbe  time  the 
homicide  was  committed.  However,  as  be- 
fore stated,  no  grounds  of  objection  were 
□rged  to  tbe  admission  of  this  testimony  In 
the  court  below,  and  the  bill  of  exceptions  Is 
Incomplete. 

Tbe  second  bill  objects  to  the  actl<»L  of  the 
court  with  regard  to  the  Impeachment  of  tbe 
defendant's  witness  J.  3.  Mitchell.  On  cross- 
examination  tbe  state,  this  witness  stated 
that  he  had  no  recollection  of  stating  at  the 
inquest  that  Dr.  J.  R.  Walker  told  him  that 
he  had  given  Price  the  pistol  with  which  he 
shot  deceased;  that  he  was  drinking  at  the 
time;  and  he  further  stated  that  Dr.  Walker 
never  did  make  any  snch  statement  to  him. 
To  impeach  blm,  the  district  attorney  Intro- 
duced J.  J.  Peters,  who  stated  that  he  wrote 
down  tbe  testimony  tak&i  at  tbe  Inqnest,  and 
that  he  wrote  down  the  teatimony  of  tbe 
witness  Mttchen;  that  tbe  same  waa  writtra 
as  the  witness  testifled  at  aald  tnqueat,  bat 
that  tor  aome  cauae  the  witness  did  not 
sign  the  same;  and  tbe  paper  containing  the 
written  eridenee  waa  identified  fay  said  wit- 
ness. In  this  coimection  the  witness  stated 
that  he  had  no  recollection,  Ind^ndent  at 
the  paper,  of  the  testimony  of  s^  wltneas 
before  the  Jury  ot  inquest.  Tbe  state  waa 
permuted,  over  the  objections  ot  tbe  defend- 
ant, to  read  from  said  MltdieU's  testimony, 
.  u  follows:  "When  the  homldde  occurred,  he 
was  In  the  boose,  writing  a  certificate;  that 
Dr.  B.  J.  Walker  had  never  acted  In  an  nn- 
gentlemanly  manner  at  Mr.  Smith's  house,  to 
be  presented  to  the  Masonic  Lodge.  Dr. 
WaUcer  ttdd  me  afterwards  that  be  bad  given 
Price  the  pistol."  The  court  admitted  this 
teettmouy  fmr  the  purpose  of  lmpea<Alng  said 
MHohell,  and  instructed  the  Juey  In  bis  cbarce 
to  oonslder  It  for  such  purpose  only.  Hie  bill 
ot-  exceptions  shows  that  tbe  defendant  ob- 
jected to  the  Introdnetion  ot  this  testimony, 
because  the  same  was  net  signed,  and  was  In- 
admlaaible  for  any  purpose  whatever.  Arti- 
cle lOOa  Code  Or.  Free.  1896,  provides  that 
"wltneeses  shall  be  sworn  and  examined  by 
tbe  justice,  and  tbe  testimony  of  each  wit- 
ness shall  be  reduced  to  writing  the  Jne- 
tice,  or  under  his  direction,  and  subscribed  by 
the  witness."  It  wUl  be  observed  that  this 
bUl  -Am  not  state,  aa  In  tbe  fonner  bill,  that 
said  testimony  was  even  read  over  to  the 
witness,  and  that  be  admitted  its  correctness. 
Hie  witbess  stated  that.  Independent  of  tiie 
PVier,  be  did  not  remember  the  testimony  ot 
said  MttdidL  M«ely  an  unsigned  writing, 
whldi  the  wltneas  says  he  took  down  at  tbe 
time,  wasadmltted  In  evidencefor  the  purpose 
of  showing  what  said  witness  testified  on  said 
inquest  proceeding, -to  impeach  said  witness. 
In  our  (^nlon,  It  would  be  a  bad  precedmt  to 
idlow  this  unsigned  paper  to  be  admitted  fai 
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evMenee  for  any  pnrpoBe.  Possibly  said  pa- 
per mlffht  hare  been  used  by  tlie  witness  Pe- 
ters In  order  to  refreali  his  memotr,  U  It  had 
this  effect,  and  he  might  then  have  stated 
hlfl  recoUef^Ion,  after  having  so  refreshed  his 
memory;  but  this  was  not  the  course  pursued. 
Tbe  witness  had  no  recollection  on  the  sub- 
ject; but  simply  a  writing  which  the  law  re- 
quires to  be  signed  by  the  witness  (but  whicb 
In  this  Instance  was  not  signed)  was  adduced 
In  erldence  to  establish  what  he  swore  on 
the  Inquest  iMmwedlngs.  This,  we  belleTe, 
was  error.  See  Orosse  t.  Htate,  11  Tex.  App. 
364.  The  object  of  the  testimony,  as  stated 
above,  was  to  impeach  the  witness  Hltehell, 
sDd  was  used  for  that  purpose.  -If  Mitchell 
was  a  material  witness  for  the  defendant, 
the  admission  of  such  testimony  would  be 
calculated  to  injure  him.  On  examining  the 
record,  we  ascertain  that  appellant  relied  on 
self-defense,  his  defense  being  that,  at  the 
time  he  shot  deceased,  deceased  had  already 
struck  him  with  a  large  stick  across  the 
shoulder,  and  was  In  the  act  of  striking  him 
again  when  he  shot  him.  Defendant  also 
testified  that  when  he  left  there,  which  was 
in  a  few  minutes,  he  took  said  stick  away 
with  him  In  the  buggy,  and  that  he  gave  It 
to  his  wife  to  keep,  and  the  stick  was  pro- 
duced and  Identified  on  the  trial.  Mltchdl 
testified  that  when  he  arrived  at  the  scene  of 
the  homicide,  which  was  almost  Immediately, 
deceased  was  lying  on  the  ground  with  his 
hand  on  a  stick,  and  that  he  went  off  a  short 
distance,  and.  on  coming  back,  met  the  de- 
fendant going  off  In  the  buggy  with  the  stl<^ 
The  state's  theory  was  that  deceased  did  not 
have  the  stick.  The  principal  state's  witness, 
Mrs.  Smith,  did  not  testify  on  the  subject  at 
an.  me  daughter  of  the  deceased,  however, 
Bolah  Smith,  testified  **that  when  she  arrived 
on  the  ground,  that  she  did  not  see  any  sticb 
near  where  her  &thw  was  lying  on  the 
ground,  and  that  the  defendant  did  not  carry 
a  stick  of  any  kind  away  from  there  when 
he  left;  that  she  had  never  heard  of  this 
Btldc  before  this  term  of  the  court  She  saw 
defendant  get  In  the  bng^,  and  leave,  short- 
ly after  shooting  her  father,  and  he  had  no 
8tl<^  about  him.**  It  will  be  seen  from  this 
ibaX  it  was  a  material  Issue  in  the  case 
whether  or  not  deceased  had  a  stick  at  the 
time  of  the  homicide,  and  whether  appellant 
carried  said  stick  off  with  him.  If  this  tes- 
tlmray  should  appear  to  be  fabricated,  It 
would  be  very  hurtful  to  appelant  The  tes- 
timony of  the  state  tended  to  show  that  It 
was  fabricated.  Now,  ttie  defendant  on  this 
Issue  was  entitled  to  every  particle  of  legal 
testimony  that  tended  to  corroborate  him:  and 
he  was  entitled  to  have  that  testimony  go 
before  the  Jury  from  witnesses  unlmpeached 
by  any  other  character  of  evidence  than  tes- 
timony legally  admissible  for  that  purpose. 
The  testimony  of  Mitchell  was  material  as 
supporting  appellant's  own  evidence;  but  he 
was  handicapped  before  the  Jury  by  lUegal 
testimony  of  an  impeaching  cliaracter,  and  it 


occurs  to  ns  that  the  «rror  of  the  court  In  ad- 
mitting said  testimony  was  calcvlated  to  In- 
jure appellant 

Appellant  filed  a  motion  for  a  new  trial, 
based  in  part  upon  newly-discovered  testi- 
mony.   It  appears  from  said  motion  and 
from  the  accomi>anylng  affidavit  of  J.  B.  Sto- 
rey that  on  Saturday  preceding  the  homicide, 
he  (Storey)  heard  the  deceased,  Smith,  say 
that  John  Price  (defendant)  bad  been  talking 
about  his  family,  and  at  the  first  opportunity 
he  (the  said  Smith)  Intended  to  beat  toe  head 
of  John  Price  soft;  and  said  Smith  told  said 
witness  not  to  say  anything  about  wliat  he 
Intended  doing  to  Price.   The  witness  fur- 
ther swears  that  he  never  told  any  one  of  the 
conversation  with  Smith  r^tlve  to  beating 
John  Price's  head  soft  until  the  24th  of 
March,  1897,  when  he  told  J.  L.  Sh^pard. 
one  of  the  attorneys  of  the  appellant  This 
was  after  the  trial  of  the  case,  which  occur- 
red on  the  17th  of  March.   The  state  con- 
tests this  application,  and,  by  Its  affidavit 
throws  some  suspicion  on  the  conduct  of  said 
witness;  but  It  fails  to  show  that  this  testi- 
mony was  not,  so  far  as  the  defendant  was 
concerned,  newly  discovered;  and  the  effect 
of  said  affidavit  would  merely  be  sach  as 
could  go  to  his  credit  before  the  Jury  on  an- 
other trial.   We  cannot  say  that  bla  testi- 
mony is  probably  untrue.    The  testimony  it- 
self Is  of  a  material  character.  The  dUBculty 
between  the  deceased  and  the  defendant  oc- 
curred when  no  eyewitness,  except  defend- 
ant, was  present;  and  it  Is  a  vital  question 
In  the  case  as  to  who  began  the  difficulty, 
or  who  was  most  likely  the  anrenw,  astd 
tlie  defendant  was  entitled  to  any  testlinoQy 
that  would  shed  light  on  this  mattw.   If  It 
be  true,  that,  deceased,  a  short  time  prert- 
ons  to  the  homicide,  and  about  the  very  snb- 
Ject  that  appears  to  have  been  the  cause  of 
the  homicide,  made  threats  against  the  ap- 
pelant, such  testimony  was  material  on  his 
behalf,  as  tending  to  show  who  most  likely 
vras  the  aggressor.   For  the  errors  dlscnssedi. 
the  Judgment  is  revmed,  and  the  cause  re- 
manded. 


MAGBE  V.  STATB.^ 

(Court  of  Oiminal  Appeals  of  Tucbs.    Dec  8. 

1897.) 

Criminal  LiAW  — Appeal— Tuial — BcBUTTAii 

fiVIDBNOB. 

1.  Tbe  objection  that  certain  witnesses  woe 
allowed  to  remain  in  the  court  room,  and  listen 
to  the  testiidony  of  othex  wltneoKS,  will  not  be 
coQBldered  oa  appeal,  where  it  is  not  shown  by 
the  bill  of  exceptions  whethn  tbis  occurred  be- 
fore or  after  said  witnesses  had  testified. 

2.  Error  cannot  be  assigned  upon  the  admis- 
sion of  evidence  wbich  toe  coort  lastmcts  the 
juiy  not  to  consider. 

3.  Where  an  attorney  talks  with  witnesses  pla- 
ced under  the  role,  it  is  proper  for  the  court  to 
reprimand  him,  even  in  the  presence  of  the  jury. 

4.  Whore  the  state's  witnesses  IdentiQr  two 
third  persons  as  participating  in  the  xobbor  with 
which  the  defendant  is  diarged,  and  the  defend- 
ant attempts  to  show  an  aU&  it  Is  pnner  to  pn- 

1  For  optailon  dbgij^^i^efd^te^^^^.  513. 
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mlt  the  itate  to  ctttt  vrldence  In  rabattal  m  to 
the  whereaboato  of  Mid  tUzd  pawns  at  the  time 
of  the  robberr. 

Appeal  from  district  court;  Trinlly  conntj; 
J.  M.  Smiths,  Judge. 

Indictment  of  Solon  Magee  for  robbery. 
Defendant  was  conrlctedt  and  he  appeala. 
Afflimed. 

8am  T.  BolA.  A  O.  Oromvell,  A  M.  Steren- 
wm.  Bean  ft  Ndms,  Adams  ft  Kenley,  and 
Sterenson  ft  Sterenson,  for  aro^lant.  Mann 
Trice,  for  the  State. 

HBNDERSON,  J.  Appellant  was  convict- 
ed of  robbery,  and  his  pimlsbmeitt-  asaesBed 
at  40  years'  confinement  In  the  p^ittoitlary; 
hence  this  appeal. 

Appellant's  first  bill  of  exceptions  Is  based 
on  the  court's  allowing  the  witnesses  William 
Elliott  and  Charles  Elliott  to  remain  In  the 
eoort  room,  and  hear  the  testimony  of  the 
other  witnesses,  both  for  the  state  and  the 
defendant  The  bill  of  exceptions  does  not 
show  at  what  stage  of  the  case  these  wit- 
nesses were  po-mltted  to  remain  In  the  court 
room.  If  they  first  testified,  and  afterwards 
were  permitted  by  the  coort  to  remain  in 
the  court  room,  and  were  not  subsequently 
recalled  to  testis,  then  there  could  be  no 
possible  Injury;  and.  In  the  absence  of  a 
showing  to  the  contrary  by  the  bill  of  ex- 
ceptions, we  are  to  presume  that  the  court 
did  not  act  Improperly  in  this  matter. 

Appellant  objected  to  the  testimony  of 
WllUam  Elliott,  to  the  effect  that:  "There 
was  forty-eight  or  fifty-eight  dollars.  In  cur- 
resey  bills.  They  were  U.  S.  currency  bUls. 
The  currency  bills  were  In  a  book,  or,  may 
be.  loose  la  the  safe.  I  don*t  know.  Gharl^ 
bad  It.  I  bad  sold  some  cattle,  and  got  the 
cnrrenor,  and  handed  It  to  him.  I  can't  tall 
Just  what  the  UUs  were.  TUnk  there  waa 
a  twen^  and  a  five;  may  be^  a  tesn.  Gan*t 
just  tell."  Said  testtmony  waa  oltfeeted  to 
(m  the  ground  that  tiwre  waa  no  salDcIent  al- 
legation In  the  Indictment  descrlptlTe  of 
•aid  bills.  By  referring  to  the  ladictmrat, 
we  find  alIegatl<Hi8  descrlptlTa  of  said  num^, 
mm  follows:  "One  twenty-dollar  currency  bill, 
of  the  Talue  of  twenty  dtdlara;  cme  t«i- 
d«d]ar  cnrreney  bill,  of  the  ralne  of  ten  did- 
laxs;  OB«  flTe-doDar  curmu^  bill,  of  the 
Tslue  of  fire  dolls  rs."  This  description, 
pOMlUy,  mider  flie  decMon  of  this  court  In 
JaekKm  t.  State,  SO  8.  W.  266,  was  not  a 
good  description  of  said  bills.  The  word 
"currency"  was  not  used  in  the  description 
in  said  ease,  and  this  may  be  a  snfltelmt 
description.  The  court,  however,  in  its 
tiiaiige  to  the  Jury,  Instructed  tb«n  not  to 
consider  the  testimony  with  reference  to  said 
Mils,  and  this  was  eqnlnlrat  to  striking  oat 
said  erldence.  Ooasequ^tiy  there  was  no 
.  error.  The  conviction  was  under  that  por- 
tion of  the  indictment  with  teference  to  the 
robbeiy  of  coin  money  the  United  States 
of  America.  The  olMerratlons  above  made 
api^  also  to  the  next  Ull  oC  excq^tloni. 


which  Is  with  refraence  to  the  admission  of 
the  testimony  of  Charles  Elliott  on  the  same 
subject. 

There  is  nothing  in  the  objection  made  to 
the  action  of  the  court  In  reprimanding  the 
attorney,  Cromjrell,  for  talking  with  the  wit- 
nesses placed  under  the  rule,  without  the 
permission  of  the  court.  The  action  of  the 
court  was  entirely  proper,  and  whether  it 
was  In  the  presence  of  the  Jury,  or  not, 
would  make  no  difference^  The  attorn^ 
knew  the  witnesses  had  been  placed  under 
the  rule,  and  be  should  have  known  that 
he  bad  no  right  to  approach  and  talk  with 
them  without  the  ifermlssion  of  the  court. 

An>ellant  excepted  to  the  action  of  the 
court  in  permitting  the  state  to  go  int»  an 
examination  of  witnesses  as  to  the  where* 
abouts  of  Ben  and  Brock  Johnson  at  the 
time  of  the  alleged  robbery.  His  objection 
was  on  the  ground  that  the  state.  In  the 
development  of  its  original  case,  had  intro- 
duced no  testimony  as  to  them,  and  that 
defendant  had  Introduced  no  testimony  as  to 
them,  but  that  such  testimony  fts  was  ad- 
duced from  their  witnesses  was  brought  out 
by  the  state  on  cross-examination  of  defntd- 
ant's  witnesses,  and  that  the  testimony  of 
said  witnesses  In  regard  to  Ben  and  Brodfc 
Johnson  was  not  la  rebuttal;  and  reference 
Is  made  to  the  statement  of  facts.  In  support 
of  this  Mil  of  ex  options.  An  examination 
of  the  statement  of  facts,  which  is  thus  made 
a  part  of  the  bill,  shows  that  the  state,  by 
€!harles  Elliott,  its  second  witness.  Identified 
BnxA  and  Ben  Johnson  aa  bdng  two  of  the 
parties  who  were  present  and  participated 
la  the  robbery.  However,  if  this  wwe  not 
true,  and  the  state  ma  permitted  to  In- 
tioduce  testimony  In  regwrd  to  Ben  and 
Brodc  Johnson  whieh  was  imt  strledy  In  rc- 
bottal,  still  It  was  a  matter  within  the  dla- 
eretloa  of  the  court  to  allow  evidence  with 
reference  to  said  partira  to  be  Introdoced 
pending  the  examlnatlm  ot  witnesses;  glr- 
Ing  the  defendant,  however,  full  scope  to 
bring  forward  testimony  upon  said  issue. 
The  testlmotty  with  reference  to  said  Ben 
and  Brock  Johnson  vtm  very  pertlamit  to 
this  case.  Indeed,  we  Call  to  see  bow  it 
could  have  beea  gone  Into  without  show^ 
lag  their  inresence;  and,  certainly,  after  ths 
deffflkdaat  bad  gone  Into  his  allM  testimony, 
Iiroof  as  to  the  whereabouts  of  Ben  and 
Brock  Johnson  became  very  material.  There 
was  no  error  In  the  action  of  the  conrt  In 
this  rmvrd. 

The  complaint  arged  by  appellant,  that  ^ 
Juxy  only  remained  out  the  short  time  of 
ao  minutes,  considering  of  their  verdict  Is 
without  merit  They  had  listened  to  the 
whole  case,  and,  no  donbt,  had  their  mlnda 
fully  made  np  as  soon  as  th^  heard  the 
evldeace  and  the  charge  of  the  court  Nor 
Is  there  anything  In  the  contmtlon  of  aM>el- 
lant  that  the  proof  did  not  show  the  want  of 
consent  of  William  Elliott  as  complained 
of  In  appellant's  motion  for  a--|tew  trlaL 
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The  reoord  staowB  tbftt  be  did  not  consent 
Am>ellftnt  complains,  "in  hia  motion  for  a 
Dew  trial,  that  the  conrt  erred  in  falling  to 
(tre  tbe  ipecial  charge  asked  him.  This 
special  charge  was  substantlaUy  embraced 
In  the  court's  charge,  and  there  was  no  error 
Ul  refusing  to  give  it.  Appellant  brings  for- 
ward in  his  motion  for  a  new  trial  the  action 
of  the  court  in  permitting  tbe  state  to  prove 
by  defendant's  witness  Tom  Young,  on  cross- 
«zamlnatlon,  that  said  Young  and  defendant 
and  BroclE  Johnson  were  Jointly  indicted  In 
the  (liKtrict  court  of  Trinity  county  on  the 
charge  of  aggravated  assault  on  Po&  Thorn- 
ton, and  in  falling  to  charge  tbe  Jury  as  to 
the  object  of  such  testimony.  There  Is  no 
bill  of  exeeptlons  with  regard  to  this  action 
of  the  court,  and.  In  the  absence  of  such  bill, 
we  cannot  taJce  cognizance  of  It  There  is 
also  appended  to  tbe  appellant's  motion  for 
a  new  trial  the  affidavit  of  Evans  as  to  al- 
leged misconduct  of  one  of  tbe  Jurors,  who 
was  allowed  to  separate  from  the  other 
Jurors  and  talk  to  an  outsider,  to  wit,  W. 
6.  Stanley.  This  matter  was  entirely  ex- 
plained by  counter  affidavits,  which  show 
that  there  was  no  misconduct;  that  the 
juiy  were  all  present  or  very  near  by,  under 
the  eye  of  the  officer;  and  that  tbe  conversa- 
tion occurred  between  tbe  Juror  and  a  third 
party  in  the  immediate  presence  of  tbe  of- 
ficer, and  only  for  a  few  moments,  and  about 
a  matter  that  bad  nothing  to  do  wltb  the 
case  on  trial.  Tbere  was  no  error  in  this. 
Appellant's  complaint  that  the  conviction  Is 
not  sustained  by  tbe  evidence  Is  not  well 
-taken.  The  state's  case  was  amply  made 
ont.  AU  tbe  circumstances  attending  tbe 
robbery  were  shown,  and  the  defendant  was 
thorougbly  Identlfled  as  being  one  of  tbe  par- 
ties engaged  In  the  robl>ery.  His  allbt  testi- 
mony. If  It  bad  been  believed  by  the  Jury, 
might  have  authorized  an  acquittal;  but  ft 
la  evident  that  tbe  Jury  did  not  credit  It. 
and.  In  view  of  the  evidence  In  this  case,  we 
•entirely  concur  wlfb  them.  The  Judgment 
is  affirmed. 

HURT,  P.  3n  abMDt. 


CHILDRESS  T.  STATB. 

■(Court  of  Orimiaal  AppMls  of  Texas.   Dee.  1, 

1887.) 

ArPBAL  — Bill  or  Excbptiohb  —  Nsw  Trial  — 
Homicide— Mansla  I' liBTEB—SBLF-DcrsNas. 

1.  The  permUtinff  of  a  wituess  to  be  recalled 
by  the  iurj  after  the  argumeot  bad  been  closed, 
and  to  oe  interrogated  as  tQ  a  fact  not  teatified 
to  by  blm  dnring  the  trial,  cannot  be  presented 
as  error  in  a  motk>D  for  new  trial,  but  should 
be  presented  hj  a  bill  ot  exceptions. 

2.  A  defendant  is  guilty  of  mansliiugbter,  where 
deceased  wna  making  an  unlawful  and  violent  bb- 
«ault  on  him,  Iwsides  one  with  Intent  to  murder 
or  inflict  serious  Ixidily  injury  upon  him,  and 
he  slew  deceased  before  resorting  to  all  other  rea- 
sonable means  within  hi»  power,  except  retroat- 
Ing,  or  if  he  used  more  force  than  was  reasonably 
oscaswy. 


Appeal  from  district  court,  Madison  county; 
J.  M.  Smlther,  Judge. 

Will  Cblldreas  appeals  from  a  CMivlctlon  of 
nuuHlaughter.  Affirmed. 

Mann  Trice,  for  the  State. 

HENDBRSON,  J.  Appellant  was  oonrict- 
ed  of  manslaughter,  and  given  two  years  in 
tbe  penitentiary;  hence  this  appeal. 

Appellant,  In  bis  motion  for  a  new  trial 
and  assignments  of  error,  ctuuplaius  of  the  ac- 
tion of  the  court  In  permitting  a  witness  to  hi 
recalled  by  the  Jury  after  tbe  argument  bad 
been  dosed,  and  permitting  the  witness  to 
be  interrogated  as  to  a  fact  not  testified  to  by 
her  during  the  trial.  The  matter  Is  presented 
In  this  wise:  "After  the  Jury  had  retired, 
and  were  considering  of  their  verdict  they  ap- 
pear to  have  disagreed  about  tbe  testimony 
of  the  witness  Mrs.  Childress,  and  by  their  re- 
quest she  was  recalled.  She  was  asked  to 
state,  'What  was  your  evidence  In  regard  to 
deceased  having  a  stick  at  the  time  he  was 
abot?'  to  which  question  the  witness  replied, 
*I  said  deceased  had  a  stick  In  his  hand.' 
Then  one  of  tbe  Jurors  asked  tbe  witness,  *ln 
which  hand  did  be  liave  it?  and  she  replied. 
*In  his  right  luud.' "  It  Is  complained  that 
this  latter  expression  was  new  testimony,  not 
elicited  from  tbe  witness  when  she  had  pre- 
viously been  upon  tbe  stand.  U  sucb  wss 
the  case,  tbe  only  way  by  which  tbe  matter 
could  be  presented  for  review  would  be  a 
proper  bill  of  nceptlon.  Tbere  is  no  auch  bill 
in  tbe  record,  and  this  is  not  a  matter  thai 
can  be  brought  forward  simply  In  a  motion 
for  a  new  trlaL 

Appellant  also  urges  that  the  court  misdi- 
rected tbe  Jury  In  the  charge  on  self-defense 
In  connection  wltb  tbe  charge  on  manalaugh 
ter;  that  Is,  we  take  it  so,  from  excerpts  takei 
from  the  court's  charge,  and  embraced  in  thi 
motion  for  a  new  trial.  Bald  charge  substan 
tlaily  instructs  the  Jury  as  to  the  defendont'i 
right  of  self-defense  In  case  the  deceased  wai 
mnfc*pg  any  other  unlawful  and  violent  attad 
on  him,  besides  one  with  Intent  to  mui-der  a 
Inflict  serious  bodily  Injury,  and  properly  toll 
the  Jury  tliat  In  sucb  case  defendant  mm 
resort  to  all  other  means,  besides  retreatlni 
before  be  would  be  auUiorixed  to  kill  dt 
ceased.  And  tbe  court  further  Instructed  th 
Jury  that  If  deceased  was  making  an  unlan 
ful  and  violent  assault  oa  defendant,  beside 
one  with  Intent  to  murder  or  liUBiict  serlou 
bodily  Injury  upon  blm,  and  he  slew  decease 
before  resorting  to  all  other  reasonable  mean 
within  bis  power,  except  retreating,  or  if  ti 
used  more  force  than  was  reasonably  uece: 
eary,  and  so  slew  deceased.  In  sucb  case  hi 
acts  would  not  be  in  self-defense,  but  h 
would  be  gruilty  of  no  greater  offense  tha 
manslaughter.  Tbe  charge  In  question  is 
lengthy  one,  but  we  have  ^amlned  ft  crltii 
ally,  and  we  believe  Jbat  It  applies  tbe  ruh 
of  law  arising  from  the  evidence  in  a  pruix 
manner.    The  court         already  sivea 
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ebirse  on  a^-deCanse,  predicated  on  the  Idea 
that  the  deceased  was  at  the  time  matdnir  an 
asaalt  oa  defendant,  with  Intent  to  murder 
Um;  and  tbere  was  also  evidence  which  to 
our  minds  reanited  a  charge  predicated  on 
tbe  Idea  that  the  appellant  may  have  slain 
dticeaaed  when  he  was  In  the  act  of  maittng 
a  Tkdoit  asBanlt  on  him,  be^des  one  with  In- 
tnit  to  mnrder  or  take  his  life;  and,  as  stated 
abore,  we  bdlere  tbe  charge,  as  glTen  hy  the 
earn,  was  a  correct  enandatlon  of  the  rules 
of  lav  as  applicable  to  tlie  case.  The  jury 
fUmd  die  defendant  suQ^  of  manslaughter, 
tnd  In  our  oplnkm  the  evidence  warranted 
tfaeir  finding.  At  least,  we  see  no  reason  to 
disturb  tb^  verdict,  and  tbe  jndgnxoit  la 
ifflrmed. 

HURT,  P.  J.,  ftbfient. 


STEEL  V.  STATSL 

fOtut  of  Crimbial  Appeals  of  Texas.    Dee.  8, 
1897.) 

UCBDBK — EvtDBN-CE — CONTHf  UANOB. 

The  rvidcBce  gbowed  that  defuidant  left  a 
ptrtr,  sod  nn  after  some  other  people,  tben 
nmcd.  and  saw  deceased  comlog  after  him. 
Drfmoant  told  deceased  not  to  come  on  him,  and 
DBBiediately  shot  and  killed  him.  Deceased 
vss  not  shown  to  have  been  armed,  and  defend- 
int  afterwards  said  that  he  had  been  hired  to 
m  lum.  HHd  proper  to  refuse  a  continnance 
fcr  the  abaence  of  witnesses  to  prove  that  de* 
ceiMd  aod  another  were  going  to  jump  on  de- 
fndjiDt  the  night  of  the  homicide,  aod  take  his 
T-'tdl  awBj  from  him  or  kill  him. 

Appeal  from  district  court,  Bowie  county; 
J.  U.  Talbot.  Judge. 

Indictment  of  Temus  Steel  for  murder, 
befeodant  WW  conTlcted,  and  he  appeals. 
Aflnned. 

B.  M.  Hnbbud  and  Jt^n  I.  King,  for  op- 
peOut  Msnn  Trice,  for  tbe  State. 

• 

HENDBTOON,  J.  Appellant  was  oniTlct- 
ed  of  mnrdCT  bi  tiie  aecond  degree,  and  given 
ive  year*  In  tbe  penltentlaiy;  bence  tbls  aj^ 
jtML  Apiidlantri  Mn  of  exc^tloiu  is  to  tbe 
Actkm  oC  tbB  court  In  overruling  tbe  motion 
St  a  continnance.  The  motion  was  predl- 
ated  oo  tbe  abeenoe  of  certain  witnesses  tor 
Le  defendant,  to  wit.  Bock  Carr,  WUllam 
Carr,  Jamca  Hndaon,  Gomor  Hndatm,  and 
Ar^h  Vobm.  The  Hndsona  and  Buck  Carr 
'Rc  aU^ed  to  re^e  in  Bowie  conn^,  and 
^iOiaiB  Carr  and  Arch  Qulnn  were  alleged  to 
n^dc  la  Miner  comity,  Arte,  near  tbe  Tracaa 
•be:  and  snld  lastr  mentioned  witnesses  were 
'>nea  at  Index.  In  Bowie  connty.  T^  The 
1^  ^enre  ahewn  la  tbat  on  the  2713i  of  Sep- 
'"^Eber.  iSSfJ,  defendant  caused  ant^Kenns  to 
*'  '■maeik  to  aald  wltncaaea,  and  that  be  pla- 
^-1  tben  In  tbs  bands  of  tiie  iberifr  of  Bowie 
~  ^aty  oa  the  SOtti  at  September,  1887,  and 
nfwuMd  tbe  aberlff  that  said  witnesses  could 
»  timtd  mt  or  near  Index,  In  Bowie  county, 
'-X.;  and  tlimt  aald  snbpsnas  were  subse- 
ikvUy  letnmcd  by  tbe  aberifT,  Indorsed, 


"These  witnesses  are  In  the  state  of  Arkan- 
sas." Appellant  shows  tbat  tbe  processr 
with  tbe  return  thereon,  was  not  filed  wltb 
the  clerk  until  a  short  time  before  the  case 
was  called  for  trial.  The  case  was  called  for 
trial  on  October  8th.  Tbe  application  does 
not  show  at  what  time  t>etween  the  29th  of 
September  and  the  8tb  of  October  said  pro- 
cess, with  the  return  thereon,  was  filed  In 
court  Of  course.  If  It  was  filed  a  sufficient 
length  of  time  before  the  case  was  called  for 
trial  to  get  out  new  process,  this  should  havw 
been  done.  As  to  the  Arkansas  witnesses. 
It  occurs  to  ns  that  some  eflTort  should  have 
been  made  to  t^t  their  depositions.  We 
do  not  think  that  tbere  was  sufficient  dili- 
gence used  in  this  case  to  procure  Oie  att«id- 
aiKe  of  said  witnesses. 

^^kdlant  dalmed  tbat  be  opected  to  prove 
by  tbe  two  Hudsons  that  the  deceased  and 
Dick  Lewis  were  going  to  jump  on  him  tbe 
night  of  tiie  bomldde.  and  take  his  i^stot 
away  from  btan  or  klU  blm;  tbat  said  wit- 
nesses bad  beard  tbe  deceased  and  Dick 
Lewis,  just  prior  to  tlie  dlfflcnlty,  say  tbey 
were  going  to  Jump  on  tbe  defendant  and 
tate  his  pistol  away  frmn  blm  or  kill  him. 
Defendant  stated  tbat  be  expected  to  prove 
by  tbe  two  Ours  and  Arch  Qabm  that  tbey 
were  present  at  the  shooting,  and  tbat  just 
b^ore  defMidant  Jumped  off  tbe  gallery,  and 
started  in  a  run  to  cateb  up  wltb  Arcb  Qulnn, 
John  Page  and  Dick  Lewis  and  others  ran 
after  blm,  and  Buck  Carr  said  in  a  loud  vtrics^ 
'*Wtaat  are  yon  all  running  after  Uiat  boy 
tarV  That  defendant  just  then  looked  bsi^ 
and  saw  John  Pas^t  the  deceased,  running 
upon  blm;  whereupon  defendant  turned  out 
of  the  road,  and  Page  turned  to  follow  blm, 
and  daftaidant  be^ed  blm  to  stop,  and  not 
hurt  him;  but  the  said  Page  would  not  stop* 
bat  contbioed  to  run  on  tbe  defendant,  witti 
bis  right  hand  behind  him,  when  defendant 
ibot  tbe  said  Page;  and  defendant  eoqieeta  to 
prove  by  all  of  said  witnesses  tbat  be  had  not 
done  'anytblng  to  provoke  tbe  dlfflcnlty.  Aa 
to  tbe  testimony  of  tbe  Hudsons,  to  tbe  et- 
feet  that  they  may  have  heard  deceased  and 
Dick  Lewis  say  they  were  going  to  Jump  im 
dbfendant,  uid  tf^  his  pistol  awi^  from  btan. 
it  Is  not  shown  that  tbls  was  ev«r  communi- 
cated to  tbe  defendant  prior  to  tba  sbootlag; 
and  as  to  tbls  testimony,  and  tbe  testlnumy  <tf 
tbe  other  witnesses,  under  tbe  drcnmstanees 
of  this  killing,  as  narrated  by  tbe  defendsnt 
himself,  we  fall  to  see  how  It  could  be  of  any 
adTOntage  to  him.  His  statement  as  to  the 
killing  is  as  follows:  That  after  tiie  party 
Ivoke  up,  and  the  crowd  was  leaving,  he 
Jumped  off  tbe  gallery,  and  started  on  a  run 
to  catch  up  wltb  Arcb  Qnlnn,  In  order  to  tell 
him  to  tell  Alex.  Lewis  that  he  would  not  be 
down  until  Saturday  morning;  tbat  about 
the  time  he  got  up  with  Qulnn  and  Comer 
Hudson  he  looked  back,  and  saw  John  Page 
and  Dick  Lervis  running  after  him;  that  he 
turued  out  on  the  side  of  the  road  a  few 
steps,  and,  as  the  deceased  camB->.op,  hOj 
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threw  his  hand  behind  htm,  and  be  (defend- 
ant) told  him  to  stop  or  he  wotild  blow  hla 
lights  out;  that  the  deceased  continued  to 
advance  upon  him  with  his  hand  behind  him, 
and  defendant  shot  blm.  He  states  that  the 
reason  tliat  he  shot  the  deceased  was  because 
he  thought  he  was  going  to  try  and  take  his 
pistol,  and  when  be  threw  his  band  back  to 
his  pocket  be  tboagtat  he  was  going  to  get  a 
weapon,  and  shot  him  to  keep  tilm  from  hurt- 
ing him.  Of  course,  notwithstanding  defend- 
ant bad  no  right  to  carry  arms,  the  deceased 
bad  no  right  to  disarm  blm;  but  the  evi- 
dence  of  even  the  defendant  falls  to  show,  to 
our  minds,  any  attempt  on  the  part  of  tbe 
deceased  to  disarm  blm  of  bis  pistol.  Tbe 
evidence  of  tbe  other  witnesses  shows  that 
deceased  was  following  along  with  tbe  crowd 
In  tbe  rear  of  the  defmdant;  had  not  spoken 
a  word  to  tUm;  nor  does  tbe  defendant  claim 
that  he  had  said  anything  to  him,  but  that, 
when  he  was  within  about  20  feet  of  him,  de- 
fendant suddenly  turned  around,  and  told 
him  not  to  come  on  him.  While  nothing  was 
said  by  deceased,  defendant  thereupon  shot 
him  down.  There  Is  no  proof  that  deceased 
bad  any  weapon,  and  only  defendant  and 
Uaiy  Sweet  saw  anything  which  could  be 
construed  Into  a  demonstration  signifying 
that  he  had  any  we^wns.  All  of  tbe  other 
witnesses  show  that  deceased,  at  tbe  time  he 
was  shot,  was  doii^  nothing.  He  was  smok- 
ing bis  pipe,  and  his  hands  were  banging 
down  by  bis  side;  and,  when  suddenly  ac- 
costed by  the  defendant,  be  stopped  in  that 
attitude,  and  defendant  shot  him  down,  and 
then  fled.  It  ocenra  to  us  that,  under  tbe  dr- 
cumstances  of  this  killing,  tbe  testimony  of 
tbe  Justice  of  tbe  peace  ts  significant  of  its 
cause.  He  says  that,  when  defendant  was 
first  arrested  and  brought  before  him,  he 
said  nothing  of  any  demonstration  by  deceas- 
ed against  him,  but  stated  that  he  killed  him 
because  he  bad  been  hinA  to  kill  him.  In 
tbe  light  of  the  testimony,  we  do  not  believe 
that  tbe  absent  witnesses  would  testify  as  it 
is  claimed  they  wotdd,  and,  U  they  did,  we 
do  not  believe  that  their  evidence  wouM  find 
credence  with  an  htmest  Jury. 

Appellant  complains  because  tbe  court  Call- 
ed to  charge  manslaughter.  To  our  minds, 
flie  evidence  did  not  require  a  charge  on 
manslaughter.    The  Judgment  is  affirmed. 

HURT,  P.  J.,  absent 


8T0\£NS  V.  STATEL 

(Ooort  of  Griminal  Appeals  of  Texas.    Dec;  8, 
1897.) 

Crimihai.  Law— Larcsnt— Ikbtkuctioxb. 
1.  Oq  a  prosecution  for  theft  of  cattle,  where 
It  appeared  that  defendant  assisted  one  Parker 
in  taking  the  cattle,  the  court  charged  that  If 
defendant  was  hired  by  "Robert  Parker"  to  help 
drive  said  rattle,  aod  you  believe  that  "said 
Robert  Walker"  was  the  owner,  and  had  the 
right  to  dispose  of  said  cattle,  and,  acting  nnder 


sQCh  bdief,  defendant  helped  to  drive  tbe  cattle 
away,  you  will  acquit,  even  tiiough  said  Park- 
er, In  taking  the  cattle,  committed  tbe  theft 
flffd,  that  tee  inatruction  was  not  misleading, 
because  in  one  place  the  name  "Walker"  was 
used  instead  of  "Parker,"  and  waa  favorable 
to  defendant. 

2.  In  a  criminal  case,  tbe  judge  failed  to  tell 
tbe  jory,  in  the  charge  as  rend,  bow  to  fill  tbe 
blank  in  the  form  of  verdict  given.  He  then 
interUned  the  words,  "You  will  fill  the  blank 
with  the  word  showing  tbe  panishmept  yon  aa- 
sesB,"  called  tbe  Jury's  attention  to  the  fact  that 
he  had  made  some  interiineatlons,  and  read 
again  the  form  of  verdict  with  the  added  worda, 
to  ahow  simply  tbat  portion  of  the  charge  the 
added  words  related  to.  Bdd,  that  defendant 
was  not  prejadiced,  as  under  defendant's  teati- 
mony  it  was  a  dear  ease  of  theft  and  the  Juiy 
assessed  the  minlmnm  ponlshmoit 

Appeal  from  district  court,  Harrison  coun- 
ty; W.  J.  Qraham,  Judge. 

Tun  Stevens  was  convicted  of  cattle  theft, 
and  appeals.  Affirmed. 

J.  M.  Case  and  Ghaa.  E.  Carter,  for  a.ppeH- 
lant   Mann  Trice,  (or  tbe  State. 

DAVIDSON.  J.  Appellant  was  convicted 
of  cattle  theft,  and  his  punishment  assessed 
at  confinement  in  the  penitentiary  for  a  term 
of  two  years;  hence  this  appeal. 

The  first  count  of  the  Indictmoit  charges 
ownership  In  an  unknown  owner,  and  tbat 
the  cattle  were  taken  from  the  possession  of 
A.  P.  Hope;  tbe  second  count  cbai^res  tbe 
theft  of  cattle  from  tbe  possession  of  an  un- 
known ownw;  the  third  charges  tbat  be 
fraudulently  took  into  possession  and  drove, 
etc..  the  cattle  from  their  accustomed  range; 
and  the  fourth  count  charges  receiving  and 
concealing  the  cattle  after  they  were  stolen. 
The  court  limited  tbe  Jury  to  the  consideration 
of  tbe  second  count  Appellants  defense  was 
that  he  assisted  one  Pa^er  to  drive  the  cattle 
from  where  they  were  taken,  in  Harrison 
county,  to  Jefferson,  a  distance  of  about  19 
miles,  and  l^as  simply  a  hired  band,  and  for 
his  services  received  the  sum  of  three  dollars. 
The  uncontradicted  proof  for  the  state,  as 
well  as  tbe  testimony  of  defendant  himself, 
his  son,  and  tbe  wife  of  Parker,  shows  tiiat 
defendant  and  Parker  took  tbe  two  steers 
from  the  range  where  they  had  been  running 
for  a  year  or  two,  knowing  they  were  eatrays 
when  they  drove  and  placed  them  In  the  pen 
of  Parker.  Tbe  night  after  they  were  so 
penned,  about  11  or  12  o'clock,  they  drove  the 
steers  from  Parker's  pen  to  Jefferson,  reach- 
ing the  outskirts  of  Jefferson  about  daybreal^, 
or  Just  befOr&  Defendant  testified  tbat  he 
then  returned  home,  and  left  Parker  to  sell 
tbe  steers.  As  to  tbe  taking  and  driving,  and 
tbe  knowledge  on  defendant's  part  that  be 
and  Parker  had  no  right  to  take  the  cattle, 
the  testimony  is  all  one  way.  Parker  told  ap- 
pellant tbe  steers  "bad  fell  to  him  by  stray." 
In  this  connection,  tbe  court  charged  the  J1117 
In  tbe  foUowbig  language:  "If  tbe  defendant 
was  hired  by  Robert  Parker  to  help  drive  said 
cattie,  and  yon  b^eve  tbat  said  Robert  Walk- 
er was  the  owner  of  said  catQe,  or  that  lie  bad 
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the  right  to  dispose  of  said  cattle,  and,  acting 
under  such  belief,  he  helped  to  drive  said 
cattle  away,  then  yon  will  acquit  the  defend- 
ant, even  tliougb  yon  may  not  hellere  that 
Baid  Parker,  In  taking  said  cattle,  committed 
the  theft;  for  In  such  case  there  would  be  no 
fraudulent  taking  on  the  part  of  the  defend- 
ant, without  which  there  can  be  no  theft." 
An  exception  was  reserved  to  this  charge,  and 
from  the  qualification  by  the  court  it  seems 
that  the  exception  was  intended  to  point  out 
the  fact  tliat  the  name  "Bob^  Walker"  was 
repeated  In  said  charge  where  the  name 
"Robert  Parker"  should  have  appeared.  An 
Inspection  of  the  charge  criticised  will  show 
tliat  this  contention  U  without  merit  The 
name  *%obat  Parker"  bad  been  property,  in 
the  first  instance,  set  out,  and.  In  using  the 
ezpreeslou  "said  Robert  Walker,"  no  Jury 
could  have  misunderstood  the  plain  meaning 
of  the  charge.  Again,  this  charge  was  favor- 
able to  the  defendant,  and  it  may  be  ques- 
tioned whether  it  should  have  been  given;  but 
of  this  the  defendant  cannot  complain,  be- 
cause it  authorized  an  acquittal  upon  a  theory 
which,  tf  suggested  by  the  testimony  at  all, 
was  so  by  rather  a  strained  construction  of 
the  evidence.  By  the  defendant's  own  testi- 
mony and  all  the  facts  In  this  case,  It  is 
.shown  that  when  he  and  Parker  drove  the 
cattle^  and  placed  them  in  Parker's  pen,  and 
thence  Into  an  adjoining  county,  to  the  town 
of  Jefferson  during  the  datk  hours  of  the 
night,  be  knew  the  cattle  were  stolen;  and 
bis  subsequent  payment  to  Hope  of  one-half 
the  value  of  those  cattle  is  also  Indicative  of 
the  fact  that  he  assisted  In  the  theft,  as  well 
as  his  statement  to  Hope  that  he  hdped  take 
the  cattle.  To  say  the  least  of  it,  the  charge 
was  favorable  to  the  defendant  Nor  did  the 
court  err  in  r^usiiur  to  give  the  several  spe- 
cial Instmctlons  asked  by  aKKllant  in  regard 
to  this  same  qnestioa  of  defendant  being  a 
hired  hand. 

Appelant  reserved  a  bill  of  exceptions  to 
the  action  of  the  court  in  re-reading  to  the 
jury  that  portion  of  his  charge  which  pre- 
scribed a  form  of  verdict  to  be  signed  by  them 
in  case  they  should  convict.  The  trial  court 
makes  this  statement  in  regard  to  the  matter: 
"Upon  re-reading  my  chaise  to  the  jury,  I 
observed  that  I  had  not  told  the  Jury  how  to 
fill  the  blank  in  the  form  of.  verdict  given.  I 
then  interlined  these  words,  'You  will  flU  the 
blank  with  the  word  showing  the  punishment 
yon  assess;'  called  the  attention  of  the  Jury 
to  the  fact  that  I  had  made  some  Interiinea- 
tlotts;  and  read  the  form  of  the  verdict  with 
the  added  words,  to  show  simply  that  portion 
of  the  charge  the  added  words  related  to."  It 
cffltainly  will  not  be  denied  that  the  court  has 
the  authority  to  correct  Its  charge  at  any 
time  before  the  Jury  had  retired;  and  it  has 
been  held  in  this  state  that  where  errors  have 
been  committed  In  the  charge,  or  phases  of 
the  law  omitted  ttom  the  charge,  the  jnry  can 
be  recalled  from  thetr  retlranent  before  ver- 
dict rentered,  and  the  eonrt  correct  the  char- 


ges in  regard  to  the  error,  or  give  additional 
charges  to  supply  omissions.  If  this  be  cor- 
rect, then  there  could  be  no  error  In  the  ac- 
tion of  the  court  In  this  Instance;  and  how  It 
could  have  Impressed  the  Jury  with  the  fact 
that  the  court  was  seeking  to  emphasize  his 
Idea  of  the  guilt  of  the  appellant  we  do  not 
understand.  The  court  explains  that  he  made 
■these  interlineations  in  order  that  they  might 
understand  Intelligently  the  form  set  out. 
This  Is  not  like  a  case  where  the  court  reiter- 
ates the  charges  upon  law  which  would  tend 
to  Impress  the  mind  of  the  Jury  with  a  cer- 
tain phase  of  the  case  which  would  lead  to  a 
conviction.  Cases  have  been  reversed  by  the 
court  of  api)eals,  and  by  this  court  where  the 
court  reitnated  charges  In  such  manner  as  it 
was  probable  that  the  Jury  were  Impressed 
with  the  fact  that  the  court  believed,  under 
the  statement  of  fbcts  upon  which>the  charge 
bore,  the  Jury  ought  to  convict  Those  cases 
are  not  analogous  to  this  case  or  this  ques- 
tion, and,  in  view  of  the  testimony  in  tbe  case, 
the  charge  could  not  have  prejudiced  tbe  de- 
fendant in  any  way;  for,  even  under  the  de- 
fendant's testimony,  It  is  shown  to  be  a  clear 
case  of  cattle  tbcf^  and  the  Jury  assessed  the 
minimum  panlihment  The  Jndgment  Is  af- 
firmed. 

HURT,  P.  J.,  absent. 


HALLOW  AT  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dee.  % 

1897.) 

CBtwirAL  Law— ArrsAir-BiLL  or  Exobptions— 

tSTATBHBlTT  Or  FACTS. 

Alleged  errors,  in  a  criminal  ease,  in  refns- 
Ing  to  quash  the  venire  from  wtiich  the  Jury 
were  drawn,  in  ordering  the  sheriff  to  summon 
talesmen,  In  admitting  certain  testimony,  and 
in  the  charge  to  the  jury,  cannot  be  reviewed  on 
appeal,  where  no  bill  of  exceptions  was  reserved, 
and  the  record  contains  no  statemoit  of  facts. 

Appeal  Cnnn  district  conrt,  Dallas  county; 
Charles  F.  Clint  Judge. 

W.  T.  (alias  Harve)  Halloway  was  convict- 
ed of  rape,  and  appeals.  Affirmed. 

Mann  Trice^  for  the  fitalte. 

DAVIDSON,  J.  Appellant  was  convicted 
of  rape  upon  a  girl  under  the  age  of  IS  years, 
she  not  then  being  the  wife  of  appellant,  and 
his  punishment  assessed  at  25  years  In  the 
I>enltentiary. 

The  statement  of  facts  Is  not  incorporated 
in  the  record,  nor  were  any  bills  of  exceptlcm 
reserved  during  the  trial.  The  first  two 
grounds  of  the  motion  for  a  new  trial  com- 
plain of  the  action  of  the  court  in  refusing  to 
quash  the  venire  from  which  the  Jury  were 
drawn.  As  before  stated,  no  bill  of  excep- 
tions was  reserved,  and  we  have  nothing  be- 
fore us  upon  which  to  consld^  this  ruling  of 
the  court.  Nor  Is  any  error  made  to  appear 
in  the  third  ground,  in  regard  to  tbe  ruling  of 
the  conrt  In  wdering  tbe  sheriff  to  snmmon 
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the  talesmen.  Ovtslde  irf  Oie  groand  of  the 
motloa,  thwe  la  nothing  to  indicate  that  tatea- 
men  were  seletTted.  The  fourth  ground  Is 
"that  the  court  erred  tat  admitting  certain  tea> 
tlmony,  as  sfaowa  by  bill  of  excqpttons."  nie 
bill  was  not  reserved.  The  fifth  ground  of 
the  motion  Is  predicated  upon  the  assertion 
that  the  "court  erred  in  rts  charge  to  the 
Jury,  as  shown  by  the  bill  of  exceptions  tiiat 
will  be  hereafter  filed."  The  Mil  was  not 
filed,  and  the  alleged  error  is  not  mentioned 
hi  the  motion,  and  the  record  does  not  con- 
tain a  statement  of  farts.  The  matter  is  not 
presented  In  such  a  manner  that  we  can  act 
upon  It.  The  Judgment  is  affirmed. 

HURT,  P.  J.,  absent. 


HcINTTRB  T.  BXATH. 

(Court  of  Criminal  Appeals  of  Texas.    Dee.  8> 

1807.) 

RaFB— COXTISUANCE— ISSTSrCTIONS. 

1.  Where  both  defendant  and  prosecutrix  swear 
that  no  previous  net  of  sezoaf  interconrse  had 
occnrred  betwe^  them,  an  application  for  con- 
tinuance for  the  absence  of  a  witness  who  is 
expected  to  testify  to  such  prerions  tntercourse 
sboold  be  oTormled. 

2.  Where  fbe  act  of  intercourse  is  prored  by 
'several  eyewitnesses.  It  is  proper  to  refuse  to  In- 
struct the  jury  that  the  testimony  of  the  proseou- 

■trix  fllone  is  not  suffirient  for  conviction. 

S.  Where  the  judge  charges  the  jury  on  the 
theonr  that  the  defendant  Is  under  17  years  of 
age,  It  is  proper  to  refuse  to  diarge  tiiat  the  bur- 
dan  of  proTmg  defendant  to  be  over  that  age 
rests  on  the  state. 

Appeal  from  district  court.  On^aiqpe  coon^ 
ty;  M.  Kennon,  Judge. 

Indictment  of  Robert  UdntTte  for  rape. 
Defaidant  was  oonrlcted,  and  he  i^peals. 
Affirmed. 

Mann  Trice,  for  the  State. 

DAVIDSON.  J.  Appellant  was  charged 
with  rape,  In  the  first  count  of  the  Indictment, 
upon  a  girl  under  15  years  of  age,  not  being 
his  wife,  and.  In  the  second  count,  with  rape 
by  force,  and  without  the  consent  of  the  al- 
leged ravished  female.  On  the  trial  the  Jury 
convicted  defendant  under  the  second  couut, 
and  gave  him  40  years'  confinement  la  the 
penitentiary.  He  filed  his  motion  for  a  con- 
tinuance on  account  of  the  abseace  of  several 
witnesses.  In  his  bill  of  exeeptiona  reserved 
to  the  action  of  tho  court  overruling  said  ap- 
{^catlon,  he  mentions  three  witnesses  only,— 
WlUiam  Cavel,  John  Bankm,  and  Janie  Wil- 
cox. By  Kankln  and  Wilcox  be  expected  to 
[nrove  that  the  girl  was  over  the  age  of  15 
years;  and,  further,  by  Rankin,  that  he  was 
custodian  of  the  church  records,  which  show- 
ed the  prosecutrix  to  be  over  15  years  of  mgeu 
This  phase  of  the  continuance  may  be  dis- 
posed of  by  the  statement  that  the  Jury  found 
the  girl  to  be  over  15,  and  convicted  defend- 
ant of  rape  under  the  second  count  By  Cavel 
be  expected  to  prove  that  he  (app^ant)  and 


PlnUe  WUson,  the  iwoaeeotftK,  were  eweet- 
hearts  whUe  they  attooded  the  eohool  taught 
by  said  Cavel,  and  that  Cavel  bad  tntereepted 
notee  from  Plnfcle  Wilson  to  defaodairt.  con- 
tatnli^  admissions  of  Intimate  rdatlons  be- 
tween said  Pinkie  WUaoa  and  detsodant.  and 
showing  sodi  relattona  to  have  besn  bnpvoper. 
Tlewlng  this  application  fbr  a  contbrnanee 
from  the  stajidpoint  of  the  motloa  fbr  a  new 
trial,  tbe  testimony  eipected  to  be  praved  by 
Cavel  ts  not  probably  tme.  Hm  KOMcatrlx 
and  defoidant  both  testlfled  that  no  sncb  re- 
lations had  ever  existed  between  titem.  Ap- 
pellant teetifled  that  on  the  Friday  we^  be- 
fore the  alleged  rape,  at  a  certain  tOkool  ex- 
hibition, the  proeeentrix  bad  piontoed  to  have 
8«rual  Intercourse  with  him  at  Tolbert'a,'  and 
that,  In  pursuance  to  that  agremient,  tbey 
met  at  Tolb«f  s,  and  the  act  oeeurred;  that 
Manuel  Given  and  John  Bid  Fltta  were  tvee- 
ent,  and  beard  this  promise  made  to  appel- 
lant by  prosecutrix.  Appellant  further  teetl- 
fted:  "I  never  bad  anything  to  do  with  bar 
before.  Never  was  with  her  by  earactvea 
alone.  Nevw  said  anything  to  ha  before,  nor 
she  to  me."  Manuel  Given  and  Joha  Bd  Pitta 
were  placed  uptm  the  stand  by  appellant,  and 
testlfled  that  they  did  not  hear  any  aocft  oon- 
versation  between  aj^ellant  and  preeeeutrlx. 
The  act  occnrred  at  Tolbert's.  and  was  testi- 
fied to  by  tiie  prosecutrix  and  three  ottaer 
young  people.  Defendant  Is  shown  to  Juve 
had  his  pistol;  and  when  these  eyewltaeeses 
opened  the  door  of  the  room,  while  tte  act 
of  Int^Tourse  was  In  progress,  he  titteMeaed 
the  boy  with  the  pistol,  and  tbey  left  that  por- 
tion of  the  house,  and  went  out  In  the  yard. 
That  the  Intertonrse  occnrred  la  admitted  by 
appellant  That  the  private  parts  of  the  glri 
were  lacerated  and  torn  is  also  shown  by 
the  physician  who  made  the  examlnathu  the 
day  succeeding  the  alleged  rap&  In  this  state 
of  the  record,  we  are  of  opinion  that  Card 
would  not  have  testified  as  set  out  In  the  ap- 
plication; and.  If  he  had.  It  would  not  have 
been  true,  inasmuch  as  defendant  hlmsdf  and 
the  prosecutrix  testified  that  no  BVidk  Im- 
proper relations  had  ever  existed  between  the 
parties.  The  court  did  not  tb«tf<ue  err  tat  re- 
fusing the  motion  'for  a  new  trial  ^rhi  Oila 
ground. 

App^ant  asked  the  following  q>edal  In- 
structions: "If  (hey  find  defendant  Pinkie 
Wllfion  gave  her  consent  to  the  copolatlon. 
they  must  acquit.  (2)  That  the  teetlmony  of 
the  alleged  ravished  woman  alone  Is  not  auffi- 
cient  to  support  a  conviction.  (3>  The  burden 
of  proving  the  age  of  the  defendant  to  be  over 
seventeen  years  rests  with  the  state."  In  re- 
gard to  the  first  charge,  we  snppose  the  ap- 
pellant used  the  wrong  word  In  describing 
Pinkie  Wilson  as  the  "defendant."  The  court 
charged  the  Jury  In  this  respect  that.  If  the 
prosecutrix  gave  her  consent  to  the  sexual  In- 
tercourse, appellant  should  be  acquitted. 
This  was  sufficient,  and  it  was  not  necessary 
for  the  court  to  repeat  It  In  a  special  charge. 
In  regard  to  the  second  phase  of  the  reqvest- 
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ed  Instractlons,  It  may  b«  stated  that  the 
proMcutlon  did  not  rely  apon  the  unsnpiiorted 
teBdmony  of  tbe  ravished  woman.  Three 
other  eyewitnesses  testlOed  to  the  transac- 
tion, and  defuidant  himself  testified  to  the 
fact  that  he  penetrated  her  private  parts.  In 
regard  to  the  third  phase  of  the  special  in- 
struction, to  wit,  that  the  burden  of  proof 
was  on  the  state  to  show  the  appellant  over 
17  years  of  age,  the  charge  of  the  court  sub* 
mltted  this  question  only  iq;>on  the  theory  that 
the  defendant  was  under  17  years  of  age. 
The  punishment  for  offenders  over  the  age  of 
17  was  not  submitted  In  the  charge  given  by 
the  court  In  this  charge  the  court  gave  ap- 
pellant the  benefit  of  the  doubt  as  to  his  age, 
and  eliminated  the  higher  punishment  We 
think  the  evidence  fully  Justifies  the  convic- 
tion, and  the  court  gave  appellant  full,  fair, 
and  ezpUcit  charges,  covering  every  issue  sxig- 
gested  the  evidence.  The  Judgment  Is  al- 
flnned. 

HURT,  P.  absent 


NAVARRO  T.  8TATB. 

(Oourt  of  CrimiDhl  Appeals  of  Texss.    Dee.  1, 

1887.) 

CxiMiFAL  Law — HoHicina—VBHus— ConaTT  At- 
tacubd  roK  Jdoicial  JfuarosES— Blow  ih  Oxb 
CoDTiTT,  AND  Death  in  Anotbek— Inraxitt 
moil  Eutoxioatioh— Dssascs— HANSLAnesTsa 
— fiu.r-I>sr  BN8  B. 

1.  Where  an  indictment  tor  mnrder  chained 
the  commlBslon  thezcof  in  a  county  which  was 
attached  for  judicial  purposes  to  the  couotr  in 
which  such  Indictment  was  found,  the  venue 
was  clearly  Hhowo. 

2.  The  venne  was  also  clearly  shown  where 
It  appeared  that  the  death  oecorred  io  the  county 
In  which  Hie  iodictment  was  found,  though  such 
Indictment  charged  the  commission  of  the  al- 
leged murder  in  another  county,  in  which  the 
fatal  blow  was  struck,  as  Code  Cr.  Proc.  art. 
233,  provides  for  the  prosecution  of  anch-ofleose 
In  either  county. 

3.  In  a  trial  for  murder,  idtcre  the  Jury  were 
folly  iostmcted  io  regard  to  murder  in  the  first 
and  second  degrees,  and  bad  a  charge  as  to  Pen. 
Code.  art.  41,  reluting  to  the  effect  to  be  given 
to  evidence  of  temporary  Inmnity,  produced  by 
tiie  recent  use  of  lotoxieating  liQuors,  In  deter- 
mlniof;  fbe  condition  of  defendanf  s  mind  at  the 
time  of  the  homicide,  no  turner  instruction  on 
such  subject  was  necessary. 

4.  Instructions  relative  to  manriaughter  and 
to  the  doctrine  of  self-defense  were  not  required 
where  it  appeared  that  deceased  was  lying  on 
the  bed,  in  an  almost  faelpless  condition  of  intox- 
ication, when  the  first.  It  not  when  the  fnta!. 
Mow  was  struck,  though  defendnnt  had  claimed, 
in  a  voluntary  statemrat  introduced  in  evidence 
by  the  state,  that  deceased  had  brought  out  a 
gun,  which  he  (defendant)  took  from  him,  as 
such  fact,  wiUiout  the  attending  drcnmstances, 
pnsentcd  no  onsstiott  of  sdf-defense  or  man- 
alanghter. 

Appeal  from  district  court,  Webb  conn^; 
A.  It.  McLane,  Judge. 

Gosme  Navarro  was  convicted  of  murder  In 
the  first  degree,  and  appeals.  Afllrmed. 

Uann  Trice,  for  the  Stat& 


HURT,  P.  J.  Appellant  was  convicted  of 
murder  In  the  first  degree,  and  his  punish- 
ment assessed  at  confinement  in  the  peni- 
tentiary for  life;  hence  this  appeal. 

Appellant  was  charged  by  Indictment  with 
the  murder  of  Ramon  Perei  by  striking  him 
on  the  head  with  a  gun  In  Endnal  coun- 
ty, which  was  attached  to  Webb  county  tor 
judicial  purposea  We  think  the  venne  was 
clearly  shown;  and,  besides,  article  283,  Code 
Cr.  Proc.  1886,  [ffovldes  tor  the  proseentloD 
of  the  offense  of  mnrder  in  the  county  in 
which  the  Wow  was  struck,  or  where  the 
death  occurred,  and  there  la  no  question  in 
this  case  but  that  the  death  occurred  In  Webb 
county. 

The  motion  for  a  contlntunce  presents  no 
matter,  when  the  statement  of  facts  Is  looked 
to,  which  would  have  any  material  bearing 
upon  the  case  whatever. 

The  court  Instructed  the  Jury  fully,  and 
very  explicitly,  In  r^ard  to  murder  In  the 
first  degree  and  murder  In  the  second  degree, 
and  also  gave  In  charge  (which  was  requir- 
ed by  the  evidence)  article  41  of  the  Penal 
Code,  pertaining  to  temporary  Insanity,  pro- 
duced by  the  rec^t  use  of  Intoxicating  Hq- 
uors.  The  latter  portion  of  said  article 
makes  it  the  duty  of  the  district  Judge,  in 
a  criminal  case,  when  temporary  Insanity  Is 
relied  upon  as  a  defense,  and  the  evidence 
tends  to  show  that  such  Insanity  was  bru,  iit 
aboot  by  the  immoderate  use  of  intoxicating 
liquors,  to  charge  the  Jury  in  accordance  with 
the  preceding  portion  of  said  article.  When 
the  charge  of  the  court  is  viewed  as  a  whole, 
no  jury.  In  passing  upon  the  condition  of  the 
mind  of  the  aniellant,  could  misunderstand 
the  charge  In  regard  to  temporary  insanity, 
produced  by  the  recent  use  of  Intoxicating  liq- 
uors. The  Jury  would  inevitably  look  to  his 
condition,  in  passing  upon  the  question  as  to 
whether  his  mind  was  calm  and  deliberate 
when  the  intention  to  kill  was  formed,  and  in 
passing  upon  whether,  when  he  killed  the 
accused,  he  was  In  that  condition  of  mind 
which  would  render  the  killing  murder  in  the 
first  degree.  The  court  was  reqi^red  to  give 
no  further  charge  upon  this  subject  than  that 
given.  In  fact,  we  are  of  the  opinion  that 
It  was  the  Intention  of  the  legislature  to  i«> 
quire  the  court  to  give  the  law  substantially 
aa  set  forth  In  article  41. 

Counsel  for  appelant  complains  because  the 
court  failed  to  instruct  the  Jury  with  r^tss- 
enee  to  manslaughter,  and  failed  to  submit 
to  the  Jury  the  question  of  self-defense. 
When  we  look  to  the  facts  of  this  case,  we 
are  of  opinion  that  this  was  not  required. 
The  unquestioned  facts  demonstrate  that  the 
deceased  was  lying  on  the  bed  when  the  first 
blow  was  struck.  If  not  when  the  fatal  blow 
was  struck.  The  blood  stains  on  the  pil- 
low, and  the  Indentations  made  by  the  weap- 
on on  the  headboard,  conclusively  estaUlsh 
the  fact  that  he  was  In  the  bed  whm  he  was 
first  attadced.  When  his  daughter-in-law 
left  the  room,  deceased  was  Mjjs  on  the  bed. 
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In  an  almost  helpless  condition,  from  Intoxi- 
cation. The  gun  was  In  the  rack.  Counsel 
for  appellant  contends  that  there  is  some  tes- 
timony tending  to  present  manslaughter,  or 
perhaps  self-defense,  in  the  Toluntary  state- 
ment  made  by  the  defendant,  and  Introduced 
In  evidence  by  the  state.  The  statement  Is 
as  follows:  "The  deceased  sent  me  word  to 
come  to  bis  ranch  with  some  mescal.  I  got 
there,  and  we  drank  together  until  we  both 
got  drunk.  He  walked  in  and  got  the  Win- 
Chester,  and  I  took  It  away  from  htm.  And 
that  Is  all  I  remember."  He  further  stated: 
"We  both  were  drunk,  and  don't  remember 
what  happened  afterwards.  The  deceased 
and  I  had  trouble  before.  Juanlta  A.  Perez 
was  present  at  the  ranch.  The  knife  here  In 
court  Is  mine.  I  took  the  Winchester  away 
from  Perez.  I  don't  remember  whether  I  hit 
him  with  it  or  not.  It  was  only  Ramon  Pe- 
rez and  I  who  drank,  and  no  one  else.  We 
drank  about  four  or  five  quarts  of  mescal." 
Appellant,  In  this  statement,  says  that  the  de- 
ceased walked  In  and  got  the  Winchester, 
and  he  (defendant)  took  it  from  him.  If  this 
were  true,  It  evidently  presents  no  self-de- 
fense, nor  manslaughter.  The  circumstances 
attending  the  getting  of  the  gun  by  the  de- 
ceased are  not  mentioned.  How  long  after, 
or  what  he  was  doing  with  the  Winchester 
when  It  was  taken  from  him  by  appellant 
is  not  stated.  Nor  Is  It  stated  what  hap- 
pened after  he  took  the  Winchester  away 
from  Perez,  nor  the  length  of  time  that  may 
have  ensued  after  this  before  he  struck  him 
with  the  gun.  Now,  U  the  court  had  sub- 
mitted manslaughter  or  self-defense,  Is  it  at 
all  reasonable  that  an  honest  Jury  would  have 
taken  either  view  of  this  case,  resting  upon 
such  a  shadowy  foundation  as  this?  We 
think  not  Chief  Justice  Roberts,  in  Bishop 
v.  State,  43  Tex.  390,  says:  "When  the  evi- 
dence tends  sufficiently  to  the  establishment 
of  a  defense  or  mitigation  of  the  offense  char^ 
ged  as  to  reasonably  require  a  charge  as  ap- 
plicable, is  a  question  of  sound  Judgment  to 
be  exercised  by  the  district  Judge  in  the  flret 
instance,  and  afterwards  by  the  supreme 
court  on  appeal.  If  Its  force  is  deemed  to  be 
very  weak,  trivial,  light,  and  Ito  application 
remote,  the  court  is  not  required  to  give  a 
charge  upon  It  If,  on  the  other  hand.  It  is 
so  pertinent  and  forcible  as  that  It  might  be 
reasonably  supposed  that  the  Jury  could  be 
influenced  by  It  In  arriving  at  their  verdict, 
the  court  should  charge  so  as  to  furnish  them 
with  the  appropriate  rule  of  law  uiwn  the 
subject" 

Appellant  also  contends  that  tbe  court  erred 
in  admitting  the  voluntary  statement  of  the 
accused.  Why  the  state  wanted  to  introduce 
this  testimony,  or  what  particular  bearing  it 
had  upon  the  case,  we  are  at  a  loss  to  under- 
stand. However,  the  objections  urged  to  tbe 
same  are  not  tenable.  Appellant  also  com- 
plains of  the  refusal  of  the  court  to  give  a 
Aumber  of  special  Instructions  asked  by  him. 
^e  have  already  stated  that  the  ooort  gave  a 


general  charge  whldi  covered  every  phase  of 
the  case  suggested  by  the  testimony,  and  such 
of  appellant's  charges  as  stated  correct  prin- 
ciples or  rules  of  law  were  rendered  unneces- 
sary.  The  Judgment  Is  affirmed. 


TDCKER  V.  STATE. 

(Court  of  Crlminsl  Appeals  of  Texas.    Dec.  1, 

1807.) 

Agqbavatkd  Abbault— Adclt  Male— Evidikok 
— INSTRCCT  IONS— Harm  LIBS  Ekrob. 

1.  Evidence  that  defendant  is  a  man  is  snffl- 
dent  proof  that  he  is  an  adult  male,  for  the  pur- 
pose of  rendering  aggravated  his  assault  on  a 
female. 

2.  Where  the  court  charged  properly  on  an 
aggravated  assault  and  battery,  defendant  is  not 
injured  hy  the  fiact  ttiat  while  the  theory  of  the 
state  was  that  he  actually  atruck  prosecutrix, 
and  while  there  was  no  use  of  any  deadly  weap- 
on, tbe  court  also  instructed  In  regard  to  the 
ability  of  defendant  to  commit  a  battery,  and 
tbe  use  of  deadly  weapons  noder  drcnmstanoes 
calculated  to  aisrm. 

Appeal  from  Anderson  county  court;  John 
F.  Watts,  Judge. 

John  Tucker  appeals  from  a  conviction. 
Affirmed. 

&Iann  Trice,  for  the  State. 

HURT,  P.  J.  Appellant  was  charged  by 
information  (being  an  adnlt  male)  witb  an 
assault  upon  Nancy  Smith  (a  female).  Tbe 
evidence  of  the  first  witness  shows  that 
"Nancy  Smith  is  a  woman,  and  defendant, 
John  Tucker.  Is  a  man."  There  are  other 
facts,  circumstances,  and  testimony  showing 
that  defendant  was  either  a  boy  or  a  man, 
for,  in  speaking  of  him,  he  is  referred  to  as 
"he"  and  "him,"  and  that  Nancy  Smith  was 
a  woman,  as  she  Is  referred  to  as  "she" 
and  "her."  It  Is  evident  that  appellant  was 
a  man,  not  only  from  the  above  testimony, 
but  tbe  fact  that  the  festival  at  which  the 
difficulty  occurred  was  on  his  premises;  the 
testimony  showing  that  It  was  at  bis  place. 
There  was  no  question  raised  on  the  trial  as 
to  defendant's  not  being  an  adult  male.  The 
very  question  here  raised  was  decided  ad- 
versely to  the  appellant  in  the  case  of  HoUi- 
day  V.  State  (Tex.  Cr.  App.)  32  S.  W.  538. 
And,  also,  see  White's  Cr.  Code,  S  1003,  and 
authorities  there  cited. 

Counsel  for  appellant  complains  of  the 
charge  of  the  court  When  viewed  In  the 
light  of  the  testimony,  this  Is  a  remarl^able 
charge.  The  court  defined  an  assault  and 
battery;  defined  an  assault;  Instructed  the 
jury  In  regard  lo  the  ability  of  defendant  to 
comipit  a  battery,  and  In  regard  to  the  use  of 
deadly  weapons  under  circumstances  cal- 
culated to  alarm,  etc.  All  this  was  wrong, 
as  not  called  for  by  the  evidence  In  the  case. 
If  the  state's  theory  be  true,  appellant  waa 
within  striking  distance  of  Nancy  Smith;  he 
not  only  struck  her,  but  slapped  her;  hence  the 
Instructions  In  regard  to  tbe  ability  to  com- 
mit a  battery  were  nnneceswy,  altogether. 

Digitized  by  V^OOg  IC 


Tex.) 


BLAKE  T.  STATE. 


107 


Appellftnt  did  not  nse  any  deadly  weapon, 
or  semblance  theraof,  in  a  threatening  man- 
ner; hence  this  chai^  was  uncalled  for. 
Bat  was  the  charge,  taken  as  a  whole,  cal- 
colated  to  Injure  the  rights  ot  the  appellant? 
We  think  not.  The  court  charged  the  law 
directly  applicable  to  the  allegatlouB  con- 
tained in  the  indictment  The  Jury  were  In- 
structed that  an  assault  and  battery  becomes 
aggrarated  when  committed  by  an  adult 
male  upon  the  person  of  a  female.  The 
court  then  gives  the  punishment,  and  con- 
cludes, "Now,  it  you  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant.  In  the  county  of  Anderson  and 
state  of  Texas,  at  or  about  the  time  alleged 
In  the  Information  filed  herein,  committed  an 
aggravated  assault  and  battery  upon  the  per- 
son of  Nancy  Smith,  you  will  find  the  de- 
fendant guilty,  and  assess  his  punishment  at 
a  fine  of  not  less  than  $25  nor  more  than 
$1,000,"  etc.  Here  an  aggravated  assault 
and  battery  had  beoi  defined  clearly  to  the 
jury,  and  th^  had  been  told.  If  they  be- 
lieved, beyond  a  reasonable  doubt,  that  be 
committed  an  aggravated  assanlt  and  bat- 
tery, to  convict  him.  This  was  clear  and 
certain.  Appellant,  howerei^  was  not  satis- 
fied with  this  charge,  and  requested  in- 
structions to  the  ^ect  that  the  Jury  must 
believe,  beyond  a  reasonable  doubt,  that  de- 
fendant was  an  adult  made.  We  are  of 
i^rinlon  tfaat^  under  the  facts  of  this  case,  the 
ebaige,  as  given  by  the  court,  was  sufficient 
Ii;  however,  there  had  been  any  donbt  as 
to  the  fact  that  appelant  was  an  adnlt  male, 
tbea  the  court  sbonld  have  made  the  Issue 
sharp,  and  gUven  the  chai^  requested;  but, 
there  being  no  question  as  to  that  fact,  the 
refusal  to  give  this  charge  was  not  calculated. 
In  the  least  degree,  to  Injure  the  rights  of  the 
■oenaed.   The  Judgmmt  Is  affirmed. 


BLAKB  T.  8TATB. 

{Court  of  Criminal  Appeals  of  Texas.    Dec.  1, 
1897.) 

CaiMiiTAL  Ii&w— Obisctioxb  to  Dsposmon — 
Ooiinxui.sac— EviDB!(os — Con- 

TKADICTINO  W1TME88. 

1.  ObjectloDB  to  depositions  that  the  officer 
taking  ibem  was  not  authorized  by  law  to  take 
than,  or  some  informality  in  the  taking  or  re- 
turn, are  matters  going  to  the  form  and  manner 
of  taking  depoaitions,  which  aoder  Code  Cr. 
Proc.  1^,  art  803,  and  Rev.  St  1895,  art 
2288,  mnst  be  made  at  the  first  term  after  the 
filing  of  them. 

2.  The  fact  that  defendant  bad  made  affldarlt 
that  be  expected  to  prove  an  alibi  by  certain  wit- 
nesses, who,  when  produced,  he  did  not  place 
upon  the  stand,  Is  no  reason  why  he  dioald  not 
be  entitled  to  a  continuance  to  obtain  witnesses 
who  will  nnqnestionably  swear  to  his  alibi. 

3.  In  accordance  with  an  agreement  between 
the  parties,  depoBitions  on  behalf  of  the  defend- 
ant were  taken  in  a  erbnlnal  ease,  and  deporited 
with  the  clerk  before  the  first  day  of  the  term. 
The  clerk  did  not  file  th'em  in  the  case  natil  after 
the  parties  bad  anoounced  ready  for  trial.  When 
defendant  offmd  to  read  the  depositions  as  eri- 
dane^  the  state  moved  orally  to  suppress  them. 


upon  objection  to  the  fbrm  and  manner  of  taking. 
The  moition  granted,  defendant  moved  for  con- 
tinuance. Heid,  that  the  motion  to  suppress 
should  have  been  denied,  or,  being  granted,  a 
contiooance  sbonld  bave  been  granted, 

4.  Testlmoiiy  of  witnesses  to  prove  an  alibi, 
lhat  they  saw  defendant  on  the  Vrldaj  before 
he  was  arrested,  cannot  be  excluded  because 
they  cannot  fix  the  date  when  the  date  of  the 
arrest  is  fixed  by  other  competent  testimony. 

6.  Evidence  cannot  be  rejected  because  othn 
evidence  in  the  case  produced  by  the  same  party 
disputes  it 

6.  A  witness  who  has  sworn  to  certain  facta 

in  a  former  trial,  involving  the  same  matters, 
and  contradicts  them  iu  a  suhscQuent  trial,  may 
be  contradicted  by  the  party  producing  him, 
even  tbongh  the  witness,  in  an  interview,  before 
being  sworn,  declares  that  be  will  teati^  as  he 
does,  inasmncb  as  a  party  has  a  right  to  bcUeTe 
that  a  witness  will  not  perjnre  himself. 

Appeal  from  district  court,  Wilbaiser  oonur 
ty;  O.  A.  Brown,  Judge. 

Joe  Blake  was  convicted  of  murdo:,  and 
he  appeals.  Rev^md. 

L.  D.  MOler,  J.  W.  Smith,  Frank  P.  Hc- 
Ohee,  and  W.  B.  Parko*.  for  aitpdlant 
Hattodc,  Oowaa  &  Bumey,  H.  B.  Hoovtt,  IX 
B.  Decker,  Dlst  JMj.,  and  Hann  Trice,  for 
the  State. 

HURT,  P.  J.  Appellant  was  convicted  of 
murder  In  the  first  d^ee,  and  his  punish* 
ment  assessed  at  confinement  In  the  pml- 
tentiary  for  life;  hence  this  appeaL 

It  appears  from  the  record  that  defendant 
was  indicted  in  the  distiict  court  of  HemphlU 
county,  at  the  May  term,  1885,  for  the  mur^ 
der  of  Tom  T.  McGee,  allied  to  have  oc- 
curred at  Canadian,  In  HemphlU  county,  on 
the  23d  day  of  November,  1884;  and  at  said 
term  of  court,  at  the  request  of  the  state 
and  defendant,  the  venue  was  changed  by 
the  court  to  Wilbarger  county.  As  a  de- 
fense* defendant  rdles  upcm  an  alibi.  He 
Introduced  testbuony  tending  to  show  that 
<ni  the  28d  day  of  November,  1884  (the  day 
the  homldde  occurred),  he  was  at  Dan  Mc- 
Kenxle's,  In  Oklahoma  lenltoiy,  80  car 
90  ndles  from  Canadian,  and  that  on  the 
2l8t  and  22d  of  the  same  month  he  was  at 
the  vlBage  of  Talf«a,  8  or  10  miles  from 
HcEemde's. 

1.  AppeUant  obtained  the  depositions  of 
George  H.  Sexton,  Jim  Bellly,  and  M.  K. 
McFadden.  who  lived  in  Oklaboma  Xertl- 
tory.  The  depositions  were  filed  In  the  dis- 
trict court  of  Wilbarger  county  on  the  28tfa 
of  July,  1896.  The  first  term  of  the  dis- 
trict court  thereafter  cwivened  In  August, 
188eL  Uotlon  was  made  by  the  state  to  sup- 
press the  depositions  on  Fetvuaty  16,  1897. 
This  motion  was  presented  to  the  court  on  the 
1st  of  March,  1687,  before  eltha-  party  had 
announced  ready  tm  trial.  The  conunlsshm 
was  directed  to  *^ny  Judge  or  chancellw  ot 
a  suiveme  court  of  law  or  equity,  or  a  com- 
missions of  deeds  for  the  state  ot  Texas." 
"nie  depositions  were  taken  by  a  deputy  dis- 
trict clerk  and  a  United  States  commlsiloner 
for  D  county,  OU.  T.  Appellant  objected  to 
striking  out  these  deposltlonv-Jbecauae.  the 
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state  oeree  filed  any  objectlou  to  the  nuB- 
ner  and  form  of  taking  said  depositions,  or 
In  any  way  objected  to  the  same,  until  March 
1,  1897,  the  very  day  on  which  the  case  was 
called  for  trial;  ana  because  no  notice  of 
the  motion  In  writing  had  ever  been  served 
on  appellant  or  bis  counsel;  and  because,  as 
be  urged,  it  was  agreed  between  counsel  for 
the  state  and  defendant  that  the  depositions 
aforesaid  might  be  taken  before  any  United 
States  commissioner  of  D  county,  Okl.  T., 
prior  to  the  taking  of  said  depositions,  and 
same  were  taken  In  accordance  with  said 
agreement,  and  filed  In  this  court,  as  afore- 
said. The  court  sustained  the  motion  made 
by  the  state,  and  suppressed  said  deposi- 
tions; and  appellant  thereupon  filed  a  mo- 
tion to  continue  said  cause  on  account  of  the 
suppression  of  said  depositions,  and  In  order 
to  procure  the  depositions  of  said  witnesses 
for  the  next  term  of  the  court  This  motion 
was  overruled  by  the  court 

Under  our  statute  and  the  aifthorltles,  the 
motion  to  suppress  went  to  the  form  and  man- 
ner of  taking  said  depositions.  The  motion 
does  not  Inform  us  of  the  reasons  assigned 
by  the  court  for  the  suppression  of  the  dep- 
ositions, but  all  the  grounds  assigned  In  the 
motion  go  to  the  form  and  manner  of  taking. 
Our  sUitate  {article  803,  Code  Cr.  Proe.  1806) 
proTldes:  'The  same  rules  of  procedure  as 
to  objecthms  to  depoMtions  shall  govern  in 
criminal  actions  which  are  prescribed  In  cItII 
actions,  when  not  In  conflict  with  this  Code." 
ArUde  2288,  Rev.  St  1895,  provides:  "When 
a  deposition  shall  have  been  filed  In  the  court 
at  least  (me  entire  day  before  the  day  on 
which  the  case  is  called  for  trial,  no  objec- 
tion to  the  form  thereof  or  to  the  manner  of 
taking  the  same  shall  be  heard  unless  such 
objections  are  In  writing  and  notice  thereof 
bi  given  to  the  opposite  counsel  t>efore  the 
trial  commences:  provided  however, that  such 
objection  shall  be  made  and  determined  at 
the  first  term  of  the  court  after  the  deposi- 
tion has  been  filed,  and  not  thereafter."  And 
we  further  refer  to  Panska  v.  Daus,  81  Tex. 
67; '  Adams  v.  State,  19  Tex.  App.  250;  Lienpo 
T.  State,  28  Tex.  App.  179.  12  S.  W.  588.  The 
above  authorities  show  that  an  objection  to 
depoiltions,  because  the  officer  taking  the 
same  mu  not  authorized  by  law  to  take 
them,  or  some  informality  in  the  taking  or 
return.  Is  matter  going  to  the  form  and 
manner  of  taking  depositions.  The  statute 
above  quoted  we  regard  as  Imperative  on 
this  subject;  and  It  can  mean  nothing  less 
than  that,  If  the  depositions  are  filed,  an 
objection  to  the  form  and  manner  of  taking 
same  must  be  made  at  the  first  t^m  of  the 
court  thereafter;  and,  If  not  then  made,  snch 
objection  Is  waived,  and  cannot  be  made  at 
a  succeeding  term. 

The  <mly  guestiw  then  remaining  Is:  Were 
the  deposftions  upon  a  material  Issue?  As 
Stated  above,  the  principal,  If  not  the  sole, 
defeue  set  np  ai^llant  was  an  altbl.  De- 
^Nidant  la  not  specDlatlng  as  to  the  ma- 


teriality of  tlie  testimony  of  the  wttneaaes. 
whose  d^xwltiops  bad  been  suppressed.  W« 
have  their  testimony  in  the  depositions;  and. 
If  what  they  swear  be  true,  It  tsnds  strong- 
ly to  show  that  appellant  was  not  present 
at  the  homicide.  In  explanation  of  the  bill 
of  excepticus,  the  trial  judge  states:  The 
appellant  had  attached  a  number  ot  wltneesea 
who  were  present;  and,  when  the  attachment 
was  sought  defendant  made  affidavit  that  be 
expected  to  prove  by  them  an  alibi,  etc,  and 
that  he  did  not  place  them  upon  the  stand, 
^cept  one  of  said  witnesses.  It  frequently 
occurs  that  a  litigant,  In  making  application 
for  a  continuance,  swears  that  he  expecta  to 
prove  certain  facts  by  certain  witnesses, 
when  In  fact  he  falla  to  do  so.  This  might 
be  taken  as  a  circumstance  tending  to  show 
that  he  could  not  prove  the  alibi  by  the  wit- 
nesses whose  depositions  had  been  taken, 
if  It  were  not  for  the  tact  that  they  had  al- 
ready sworn  to  facts  establlBhlng  the  allbL 
We  do  not  understand  and  cannot  conceive 
the  correctness  of  the  proposition  diat  be- 
cause he  stated  that  he  expected  to  prove  the 
alibi  by  other  witnesses,  and  failed,  therefore 
he  Is  not  entitied  to  a  continnance  to  obtain 
witnesses  who  will  unquestionably  swear  to 
the  alibi,  as  shown  in  their  d^positliHis.  We 
deem  It  unnecessary  to  add  aaytUnc  fmrtiwr 
on  this  branch      the  case. 

2.  Defendant  presented  the  following  MU 
ef  exceptions,  which  Is  numbered  2  la  the  rec- 
ord, to  the  action  of  the  court  with  regard  to 
the  d^Kisitions  of  certain  of  appellant's  wit- 
nesses, to  wit: 

"Be  it  remembered  that  on  Sunday,  the  28th 
day  of  February,  1897,  the  clerk  of  this  court, 
by  due  course  of  mall,  and  in  proper  deposi- 
tion env^ope,  received  at  the  post  ofltee  at 
Vernon,  Texas,  from  the  postmaster  at  said 
place,  the  depositions  of  Allen  Mulkey,  Joba 
Duke,  George  McOIll,  L.  P.  Hicks,  and  that 
the  clerk  of  this  court  filed  said  depositions 
on  the  first  day,  same  being  the  first  Mon- 
day in  March,  1897,  among  the  papers  of  this 
cause.  These  depositions  were  taken  and  re- 
turned Into  open  court  upon  the  following 
written  agreement  signed  by  the  attorneys 
for  the  state  and  defendant  namely:  'It  Is 
also  agreed  that  the  original  direct  and  cross 
intern^torles,  or  dnly-certlfled  copies  there- 
of, may  be  sent  by  any  of  the  parties  hereto, 
or  by  the  derk  of  the  district  court  of  Wilbar- 
ger county,  to  the  clerk  of  the  district  court 
or  any  United  States  commissioner  of  D  coun- 
ty, territory  of  Oklahoma,  who  may  take  the 
answers,  of  the  various  witnesses  to  said  di- 
rect and  cross  interrogatories  as  required  by 
law;  and,  when  so  taken,  the  said  officer  so 
taking  the  same  shall  transmit  them,  as  the 
law  requires,  to  the  clerk  of  the  district  court 
of  Wilbarger  county,  Texas;  provided  said 
answers  as  herein  provided  for  shall  be  tak^i 
and  transmitted  to  the.  clerk  of  the  district 
court  of  said  Wlltmrger  county,  before  the 
first  Monday  In  March,  1897;  and  provided, 
further,  that  none  of  the  witnesses  herelD 
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named  shall  hare  the  right  to  act  aa  that  offi- 
cer before  whom  the  answers  are  taken;  and 
proTlded,  farther,  that  said  ofReer  taking  said 
depoeltloiu  shall  not  be  related  to  any  of  the 
wltnesaea  ber^  named  either  by  affinity  or 
conaangidnlty  within  the  third  degree,  and 
wbm  80  taken  as  herein  provided  for,  as  also 
transmitted,  may  be  read  by  either  party  on 
the  trial  of  said  case,  anbject.  however,  to  any 
objection  which  may  be  made  by  either  party 
to  rammas  or  quash  for  all  lawful  reasons, 
acept  the  ones  waived.'  Signed  by  the  at- 
torneys for  both  the  state  and  defendant,  on 
the  26th  day  of  Janoary,  1897.  And  be  It 
further  remembered  that  defendant's  defense, 
Mmcmg  other  things,  was  an  alibi;  and  state's 
evidence  shows  that  Dan  MjcKensle's,  where 
defendant  was  living,  was  at  leaat  90  miles 
west  cmt  from  Canadian,  Texas,  where  Tom 
T.  McGee  was  klUed,  on  Friday,  the  2^6,  of 
NoTember,  1894,  and  that  said  McOee  was  in 
tact  killed  after  6  o'clock  p.  m.  of  that  day* 
And  be  It  farther  r«a«nbered  that  said  depo- 
sitions were  taken  by  J.  H.  Warren,  cterk  of 
the  district  court  of  D  connty,  Oklahoma  Ter- 
ritory, by  May  Sexton,  deputy  of  said  J.  H. 
Warrant  with  certlfleate,  and  John  Duke's 
depotitSons,  aa  follows:  'Subscribed  and 
awvm  to  before  me,  this  12th  day  of  Fetoro- 
miy,  180T.  with  seal  impressed.'  Among  otb- 
«r  statements  not  contradicted  by  the  depo- 
tfUon  Itself,  said  John  Duke  testlded:  'My 
name  Is  John  Duke.  I  live  in  county  D.,  Ok- 
lahoma Territory.  I  am  forty  years  old.  Am 
a  farmra.  Yes;  I  know  Joe  Blake.  I  have 
known  him  since  October,  1894.  I  knew  him 
In  November,  1894.  Yes;  he  was  at  my 
house  on  Friday,  before  he  was  arrested,  on 
Monday.  He  came  to  my  house  abont  one 
o'clock  p.  m.  that  day.  He  came  after  some 
feed  that  be  had  there.  He  loaded  up  a  load, 
and  left  about  4  o'clock  p.  m.  Mrs.  Brooks 
and  her  daughter  GUa  and  my  wife  were 
tbere.  There  was  no  one  with  him  when  be 
came  Blake  made  his  home  at  Dan  McKen- 
aie's.  I  don't  recollect  any  dates.  As  above 
stated,  I  saw  Joe  :Kake  on  Friday,  before  he 
was  arrested,  on  Monday.'  Alien  Mulkey  9ay» 
Ilia  age  Is  84  yean.  Resides  la  D  coun^, 
Oklahoma  Territory.  E^umer  and  stock  rais- 
er. Knew  Joe  Blake,  defendant,  since  tin 
latter  part  of  Oetobext  1894.  Defendant  ate 
dinner  at  witness*  house  on  Satni'day,  before 
defendant  was  arrested,  on  Monday.  Wit- 
ness also  saw  defendant  on  Snnday,  before 
defendant's  arrest,  on  Monday-  Saw  hbu  at 
Dan  MeKenate's  houae,  abont  sundown,  Son- 
day  eventaig.  Saw  defendant  at  Taloga.  on 
Ttmrsday,  before  be  was  arrested,  on  Mon- 
day. Talked  at  Taloga  with  witness  about 
trading  horses.  Did  trade  bridle  bits.  He 
then  cam»  to  house  of  witness  the  ft^wlng 
Saturday,  about  11  o'clock  a.  m.,  and  ate  din- 
ner at  witness'  house.  *I  next  saw  liiin  at  Dan 
McKensle's  house,  the  next  day,  Snnday,  ba* 
fore  he  was  arrested,  on  Monday,  as  above 
■tated.  Oan*t  give  any  dates.  I  can  only 
refer  to  the  day  from  the  time  he  was  arrest- 


ed. The  time  above  steted  Is  all  the  times 
that  I  saw  him  from  the  time  that  1  saw  blm 
in  Taloga,  on  Thursday,  until  I  saw  him  at  Mc- 
Kenale's,  the  evening  l>efore  he  was  arrested, 
at  Dan  McKensIe'B.  I  was  at  Dan  McKen- 
tle'B  on  Sunday  eTenlng,  before  Blake  waa 
arrested,  on  Monday  morning.  I  did  not  see 
any  men  ride  up  while  I  was  there.  Joe 
Blake  was  there  when  I  went  there.  I  want 
there  to  get  a  wagon  sbeet  Dan  had  borrowed 
from  me.'  Witness  Hicks  cUd  not  rememba 
dates,  but  saw  Joe  Blake,  defendant,  at  Ta- 
loga  In  the  fall  of  1894,  but  says  that  the  dis- 
tance from  Taloga,  In  D  county,  Oklahoma 
Territory,  to  Canadian,  Texas,  Is  abont  85 
miles.  Witness  McGlU  says:  'X  am  48  years 
old.  Live  In  D  county,  Oklahoma  Territory. 
Am  a  farmer.  I  know  Mattle  McKenaie  and 
Ella  McKenzle.  They  came  to  my  bouse  to 
wash  on  Friday,  November  23,  1894.  They 
came  about  9  a.  m.,  and  went  away  abont  5 
p.  m..  that  day.  Joe  Blake  also  came  there 
that  day,  about  10  o'clock  a.  m.,  and  brought 
some  clothes  th^  for  them  to  wash.  He 
handed  the  clothes  to  one  of  the  girls,  and 
then  come  to  where  I  was  working  on  my  sta- 
ble. He  talked  with  me  about  one-half  boor; 
and,  when  be  left  he  said  he  was  going  to 
Dan  McKenzle's,  and  take  two  wagon  fellies 
that  he  had  with  him  for  Dan  to  fix  his  wag- 
on. I  do  not  know  where  defendant  was  on 
the  24th  of  November,  1894.  He  waa  at  my 
bouse  on  the  28d  of  November,  1894.  I  know 
the  general  reputation  of  Dan  McKentie  In 
his  neighborhood  for  truth  and  reradty,  and 
It  Is  bad.'  Be  It  further  remembered  that  In 
none  of  the  certificates  la  the  identity  and 
credibility  of  deponents  certified  to  the 
officer  taking  the  same,  but  a  Jurat  Is  to  all; 
and  to  the  witness  McOlll's  aaswos,  the  eet- 
tiflcate  would  be  a  good  one  in  a  ctvU  case; 
and  the  same  is  true  to  certlfleate  to  Allen 
Mttlkey's  amreni.  Affldarlte  were  made  by 
defendant  as  reqnired  by  law  to  gat  witnesses. 
And  be  it  further  ranembered  that  said  dep- 
ositions were  on  file  among  the  papers  in  this 
case  before  the  state  announced  ready  for 
trial,  and  that  no  written  or  oral  motion  was 
made  to  auppresa  aald  deposltlona  before  the 
trial  began;  that  after  the  atete  had  closed 
Its  case  on  Its  evidence  In  chief,  and  after  the 
answers  were  offered  In  evidence  by  defend- 
ant, the  stete's  attorney  objected  to  said  dep- 
ositions; and  that  they  be  held  for  nau^it, 
because  not  properly  certified  to  Iqr  tiie  offl- 
cer  taking  same,  and  because  the  wltoesses 
did  not  fix  definitely  the  time  ^en  they  saw 
defendant,  or  that  they  knew  when  defend- 
ant was  arrested.  Defendant  set  up  his 
agreement  against  stete's  tight  to  qnasb  or 
object  to  said  depositions  attet  trial  had  be- 
gun, and  also  Insisted,  as  a  matter  of  law,  a 
notice  in  writing  should  have  been  given  to 
written  exceptions  to  said  depositions,  be- 
cause same  were  received  on  February  2S, 
1687,  and  it  was  no  fault  of  defendant 
that  same  waa  not  filed  on  February  28, 1887. 
when  first  received  by  the  cleCks  The  aam 
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snstalned  objections  to  all  of  said  deposi- 
tions; and  the  defendant  then  asked  to  be 
permitted  to  withdraw  his  announcement  of 
ready  for  trial,  and  continue  the  case  to  get 
his  testimony.  The  court  would  not  allow 
this,  but  compelled  the  defendant  to  proceed, 
or  be  proceeded  against,  in  the  trial.  To  the 
action  of  the  court  in  sustaining  state's  ob- 
jection to  above-named  depositions,  and  in 
causing  defendant  to  go  on  with  the  trial  aft- 
er same  were  thus  suppressed,  defendant  at 
the  time  duly  excepted,  and  now  here  tenders 
this  bill,  and  asks  that  the  same  be  allowed 
and  filed  as  a  part  of  the  record  in  this  case.** 
"The  foregoing  bill  of  exceptions  allowed, 
with  the  following  explanation,  tIz.:  AU  of 
said  witnesses,  except  the  witnesses  McGill 
and  Hicks,  flxed  the  date  when  they  saw  de- 
fendant in  D  county,  Oklahoma,  on  a  certain 
day  before  Blake  was  arrested,  and  do  not 
show  they  know  when  he  was  arrested;  and, 
furthor,  the  testimony  of  defendant's  wit- 
nesses Dan  McKenzle,  Stella  McKenzle,  and 
May  McKenzle,  as  given  on  the  trial  of  this 
cause,  that  the  testimony  of  witnesses  who 
teatifled  that  defendant  was  In  D  county,  Ok- 
lahoma, on  the  21st,  22d,  23d,  and  24th  of 
November,  1894,  was  untrue;  and,  further, 
the  witness  L.  P.  Hicks  was  present  and 
placed  under  the  rule  as  a  witness  in  the  tri- 
al of  this  case.  [Signed]  O.  A.  Brown, 
Judge." 

By  reference  to  said  bill  of  exceptions,  It 
will  appear  that  the  agreement  made  provided 
that  said  deposltkms  shoidd  be  transmitted  to 
the  clerk  of  the  district  court  of  Wilbarger 
coun^  on  or  before  the  first-Monday  of  March, 
1897.  The  point  la  made  by  the  state  that 
the  depositions  were  not  filed  untU  the  first 
Monday  In  March,  the  day  that  court  con- 
vened; and  that,  consequently,  under  the  stat- 
ute, the  state  was  not  required  to  give  notice 
of  the  motion  to  suppress  the  said  depositions, 
bnt  that  it  could  make  said  motion  at  any 
time;  and  that  the  motion  to  suppreas,  made 
daring  the  trial,  when  said  depositions  were 
offered  by  the  appellant  In  evidence,  was  In 
doe  time.  It  is  true  that  said  depositions 
were  not  filed  tqr  tbe  clerk  antll  Monday,  aft- 
er  conrt  b^n.  The  bill,  however,  shows 
that  they  were  received  by  the  clerk  on  the 
day  before,  and,  for  all  practical  purposes, 
they  were  in  court  one  day  before  the  meet- 
ing of  the  district  court;  but,  at  any  rate,  the 
agreement  did  not  refer  to  their  filing,  bat 
simply  to  their  reception  by  the  derk.  So 
that  it  follows  that  any  motion  to  suppress 
said  depositions,  going  to  the  form  and  man- 
ner of  taking,  should  have  been  made  in  writ- 
ing, and  disposed  of  before  the  appellant  was 
required  to  announce  ready.  In  this  case  the 
defendant  bad  no  notice  that  such  a  motion 
would  be  made  at  all  until  in  the  midst  of  the 
trial,  and  wben  be  offered  to  read  the  deposi- 
tions as  evidence;  and  then,  for  the  first  time, 
he  was  confronted  with  an  oral  motion  to  sup- 
press said  deposltlinis.  At  that  Juncture  the 
court  should  have  either  refused  to  suppress 


said  depositlona,  or,  If  he  did  suppress  the 
same,  have  granted  appellant's  motion  to 
withdraw  the  announcement  of  ready  and 
continue  the  case.  The  court,  however,  over- 
ruled appellant's  motion  la  this  regard. 

The  court,  In  his  e^lanatlon  to  said  bill  of 
exceptions,  shows  that  be  excluded  said  depo- 
sitions because  all  of  the  witnesses,  exce(vt 
McGUl  and  Hicks,  fix  the  date  when  they 
saw  defendant  in  D  county,  OkL  T.,  on  a 
certain  day  before  Blake  was  arrested,  and  do 
not  show  when  he  was  arreated.  In  reply  to 
this,  we  would  simply  state  that  this  afforded 
no  reason  for  the  excdnslon  of  said  testimony. 
The  date  of  Blake's  arrest  could  be  fixed,  and 
was  In  fact  fixed,  by  other  witnesses,  on  Mon- 
day, November  26,  1804.  Tlw  killing  occur- 
red on  November  23,  18M.  These  wttneaaea. 
in  the  deposition,  swear  to  having  seen  appel- 
lant at  Taloga,  in  Oklaboma  'Territory,  and  In 
that  vicinity,  on  the  22d,  23d,  and  24th  days 
of  November,  tB&i,  prior  to  the  arrest  of  de- 
fendant; that  is,  prior  to  the  20th  of  Novem- 
ber. The  court  further  states  that  the  testi- 
mony of  the  witnesses  Dan  McKenzle,  Stelki 
McKenzle,  and  May  McKenzle,  as  given  on 
the  trial,  shows  that  the  testimony  of  said 
witnesses  proving  an  alibi  was  untrue;  and, 
further,  that  the  wttnass  Hleka  was  present, 
and  placed  under  the  rule  as  a  witness.  Tbe 
qnefftion  here  was  as  to  tbe  admissibility  of 
certain  testimony.  The  conrt  proposes  to  sus- 
tain Mb  action  in  rejecting  the  evidence,  upon 
the  ground  that  It  was  not  true,  basing  this 
conclusion  upon  the  testimony  of  other  wit- 
nesses in  tbe  case.  Tbe  appellant  may  have 
Introduced  said  witnesses  to  prove  an  alibi, 
and  they  may  not  have  sustained  him.  Still, 
that  did  not  deprive  him  of  the  right  to  have 
other  witnesses,  by  whom  he  proposed  to 
prove  that  fact,  and  who.  In  their  depositions, 
bad  sworn  to  the  f&ct  of  alibi.  We  hold  that 
the  action  of  tiie  court  in  suppressing  these 
depositions  In  the  midst  of  the  trial,  without 
previous  notice  to  the  appellant,  was  not  au- 
thorised by  law,  and  that  the  effect  of  the 
mllng  of  the  court  was  to  take  an  unfair  ad- 
vantage of  the  appellant;  and  certainly,  after 
sappressing  the  depositions,  tbe  conrt  ^nld 
have  granted  tbe  motion  of  appellant  to  with- 
draw Us  annonneement  of  ready,  and  con- 
tinue the  cause.  Unquestionably,  the  testi- 
mony was  nmterlal;  and,  as  we  have  dis- 
cussed this  matter  hi  treating  of  the  former 
bill  of  exceptions.  It  is  not  necessary  to  reiter- 
ate here. 

3.  It  appears  from  bill  of  exceptions  No.  11 
that  the  appellant  Introduced  Stella  UcKea- 
de,  by  whom  he  proposed  to  prove  an  allU, 
but  that  said  wttness  not  only  failed  to  make 
such  proof,  bnt  testified  to  facts  strong  con- 
tradictory of  tbe  defendant's  theory  of  an 
alibi.  It  also  appears  by  said  bUl  that  coun- 
sel for  appellant  obtained  the  permiaslon  of 
the  court  to  consult  with  said  witness  as  to 
what  she  would  swear  upon  the  witness 
stand,  and  that  she  had  Informed  connad  tm 
appelant  that  she  would  tejfi^  to  tlue  tuts 

Digitized  by  V^OOg  IC 


Tex,) 


BRESNAN 


V.  STATE. 


Ill 


flwom  to  by  her  when  placed  npon  the  stand, 
which  facts,  as  before  stated,  wew  Tery  detri- 
mental to  the  cause  of  the  appellant  After 
haTing  laid  the  predicate,  appellant  pmposed 
to  proTe  by  J.  R.  Campbell  and  H.  L.  Hall 
that  Stella  McEesule  bad  testified  in  the  Har^ 
bolt  Case,  43  S.  W.  —  Ca  companion  case  to 
this),  and  that  upon  that  trial  she  swore  that 
the  defendant  was  at  the  house  of  Dan  Mc- 
Kensle,  In  D  county,  Okl.  T..  on  the  23d  day 
of  NoTember,  16M.  and  that  the  defendant 
went  to  John  Duke's  for  feed  on  that  day. 
only  a  few  miles  away  from  Dan  McEenzle'e, 
and  retnmed  that  night,  and  that  HcKeozle 
lived  80  or  90  miles  from  Canadian,  Tex.;  that 
defendant  was  there,  Saturday  night,  Noma* 
ber  24th,  and  was  there  Sunday  morning,  be- 
fore any  men  rode  up  there;  that  he  rode  off 
some  time  that  day  somewhere,  and  came 
back  there  that  night,  abd  was  there  on  the 
night  of  the  23d  of  November,  IS&i.  Coun- 
sel ft>r  the  atate  objected  to  this  proof,  upon 
the  ground  that  the  defendant  could  not  Im- 
peach his  own  witness,  and  the  court  sustidn- 
ed  the  motion  of  counsel,  and  refused  to  per- 
mit Campbell  and  Hall  to  testify  to  the  facts 
sworn  by  Stella  McKenzIe  on  the  HarboH 
trial.  The  trial  Judge  sustained  the  objection 
of  the  state  upon  the  gronnd  that  counsel  had 
consntted  with  his  witness,  and  knew  what 
she  would  swear,  and  therefore  he  was  not 
surprised  by  her  testimony,  and,  because  of 
this,  could  not  Impeach  his  witness.  Article 
796  of  the  Code  of  Criminal  Procedure  of  1886 
provides:  *^e  rule  that  a  party  Introducing 
a  wttnese  shall  not  attack  his  testimony  is  so 
tax  modified  as  that  any  party,  when  tacts 
stated  the  witness  are  Injurious  to  his 
cause,  may  attack  his  testimony  In  any  other 
manner,  except  by  proving  the  bad  character 
of  the  witness."  At  common  law  this  could 
not  be  done  unless  the  party  was  surprised  by 
the  testimony  of  his  witness,  or  unless  the 
party  had  been  misled  by  a  witness,  and. 
when  put'  upon  the  stand,  testified,  not  in  his 
fliTor,  but  against  him.  Oar  statute  does  not 
provide  or  require  that  the  party  must  be  sur- 
prised; but  It  Is  dear  that,  if  the  testimony 
ot  his  witness  Is  Injurious  to  him,  he  can  at- 
tack his  testimony  In  any  method  other  than 
proof  of  bad  character.  We  are  not  to  be  un- 
detstnod  as  holding  that  where  the  par^  In- 
troduces a  witness  knowing  that  the  wltneas 
la  going  to  testify  against  him.  and  without 
any  reason  to  believe  that  the  witness  wUl 
testify  In  his  favor,  we  would  reverse  the 
Judgment  because  the  party,  under  such  state 
of  facts,  was  deprived  of  the  right  of  Im- 
peaching flie  witness  by  proof  of  contradict- 
ory statement  But  In  this  ease  this  witness. 
Stella  McKenzle,  had  testified  in  the  Harbolt 
Case.  She  had  sworn  to  facts  which,  if  true, 
establlsfaed  an  alibi  for  the  defendant  Now, 
the  defendant  had  a  right  to  believe  that  she 
would  not  perjure  hersdf  by  swearing  to 
facts  In  conflict  with  those  already  testified  to; 
and  this,  attbongh  she  may  have  told  him 
that  she  would  so  testify.   It  frequently  00- 


curs  that  a  witness  wHl  deny  knowing  any- 
thing about  a  fact  or  a  case,  making  an  ef- 
fort not  to  be  used  as  a  witness,  but  when 
placed  upon  the  stand  and  sworn,  tells  the 
truth.  Was  appellant  surprised?  Beli^  in- 
formed that  she  bad  delllMrately  sworn  to 
facts  sustaining  his  alibi,  would  he  not  have 
been  surprised  If  she  had  sworn  otherwise; 
especially  to  facts  and  circumstances  dteprov- 
Ing  his  alibi  We  are  of  opinion  that  the 
court  erred  In  not  psrmHUng  this  witness  to 
be  Impeached  In  the  manner  sougtat  1^  the 
appellant.  For  the  errors  discussed  above^ 
the  Judgment  Is  reversed,  and  the  cause  re- 


BBBSNAN  V.  STATU 

(Court  of  Criminal  Appeals  of  Texas.   Dee.  1, 

1887.) 

Crimiital  Law— Aptbal— Bill  or  Excspnoifs— 

HOTIOX  FOR  COSTINUAKOB — ERBOR  CL'KBD. 

1.  A  refasal  to  grant  a  contlDuance  cannot  be 
reviewed,  where  no  motion  for  coDtioiiance  Is  in 
the  record,  and  the  bill  of  exceptions  does  not 
state  that  the  continuance  was  not  for  delay,  nor 
that  the  witnesfces  were  not  absent  by  appet- 
isnt's  procuremeDt  or  with  his  consent  Qor  that 
there  waa  any  reasonable  expectation  of  procnr- 
ins  their  attendance  at  a  future  day  thereof. 

2.  Hie  faiiore  of  the  bill  of  exceptions  to  set 
out  the  allegatloDs  required  hr  statute  in  an  ap- 
plication for  a  continaaneek  where  the  spplka- 
tion  is  sot  in  die  record,  cannot  be  cured  by  al- 
legations in  a  motion  for  new  trial. 

Appeal  from  district  court,  Dallas  county; 
Charles  F.  Clint  Judge. 

Patrick  Bresnan  appeals  from  a  conviction 
of  sodomy.  Affirmed. 

Uann  Trice,  for  the  State. 

HUBT,  P.  J.  There  Is  but  one  bfll  of  ex- 
ceptlons  In  the  record,  and  It  complains  of  the 
action  of  the  court  refusing  to  continue  the 
case  for  Uie  absence  of  certain  witnesses 
therein  named.  There  ts  no  motion  for  a  om- 
tlnuance  in  tbe  record.  This,  however.  Is  not 
absolutely  necessary,  if  the  bill  of  eze^tloiH 
Is  sufficiently  full.  Tlie  bill  of  exosptStnis 
does  not  state  that  this  continuance  was  not 
for  delay,  nor  fliat  the  witnesses  were  not  ab- 
sent by  the  procurement  of  the  appellant  or 
with  his  consent  nor  that  there  was  no  rea- 
sonaUe  expectation  of  i>rocuring  the  attend- 
ance of  the  witness  during  the  term  of  the 
court  by  postponement  to  a  future  day  there* 
of.  It  Is  true,  it  states  that  they  were  not 
absent  1^  the  "fraud  of  the  defendant"  We 
are  unaUe  to  say  what  Idea  appellant  enter- 
tained as  to  the  meaning  of  "^ud,"  but  we 
do  say  the  statute  In  these  pariiculars  has 
not  been  complied  with.  In  a  motion  for  a 
new  trial  this  matter  is  brought  forward 
iMiraln.  The  allegations  contained  In  this  mo- 
tion cannot  aid  the  defense  hi  the  bill  of  ex- 
ceptions. A  bill  of  exertions  must  be  re- 
sted to  the  action  of  the  court  overruling 
the  motion  for  a  contlnnance,  and  tbe  bill  may 
•Bt  forth  the  appUcatlon,  m,  taL^the  absaK 
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of  sn  a|»pUcatlon,  It  mmt  be  as  full  as  the  ap- 
pUcation  Itself.  If  a  bUl  does  not  set  out  the 
aiipllcatlon,  It  most  be  referred  to  and  made  a 
part  of  the  bill.  The  charge  of  the  court  In 
this  case  set  forth  yery  clearly  the  law  appli- 
cable to  the  facta;  It  was  liberal  to  the  d&- 
fendant  Defendant's  guilt  Is  beyond  all 
qneetlon,  If  the  prosecuting  witness,  Charles 
Batdrldg,  was  not  mistaken  In  the  Identity  of 
the  accused.  The  Jury  belleTed  that  he  was 
telling  the  truth,  and  we  have  no  doubt  but 
what  he  was  correct  In  identifying  appellant 
as  the  guilty  party.  That  he  had  been  out- 
raged Is  rendered  certain  beyond  all  question. 
Pindlns  no  arov,  the  Judgment  Is  affirmed. 


PILOT  T.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Dec  1, 

1887.) 

Cximixai.  Law — ArPtki. — Trasbcript. 
Transcript  showing  that  it  was  delivered  to 
lyipdlant's  attorneys,  and  ttirongh  them  found 
Its  way  into  the  appellate  court,  will  be  stricken 
oat;  Code  Cr.  Proc.  18»5,  art.  887,  providing 
that  "as  soon  as  the  traDscript  is  prepared  the 
clerk  shall  forward  the  same  by  mail,  or  other 
safe  conveyaDCe.  charges  pnid,  enclosed  In  an 
envelope  securely  seaied.  directed  to  the  proper 
£ierk  of  the  court  of  criminal  appeals." 

Appeal  tnnn  district  court,  Staeltv  connty; 
Tom  C  Davis,  Judge. 

Henry  POot  appeals  from  a  conviction. 
Transcript  stricken  out. 

D.  M.  Short  &  Sons,  for  appellant  Mann 
Trice,  for  the  State. 

HEXDERSON,  J.  Appellant  was  convicted 
■of  a  felony,  and  appeals. 

The  transcript  bears  this  Indorsement:  "Ap- 
plied for  by  D.  H.  Short  &  Sons,  attorneys 
for  appellant,  on  the  16tb  day  of  August, 
1697,  and  delivered  to  D.  M.  Short  &  Sons  on 
the  6th  day  of  September,  1807.  [Signed]  J. 
T.  Jones,  Clerk  District  Court  Shelby  Coun- 
ty." We  understand  by  this  that  the  tran- 
script was  delivered  to  the  attorneys  for  ap- 
pellant, and  found  its  way  into  this  court 
through  said  attorneys.  Article  897,  Code 
Cr.  Proc.  1895,  provides,  "As  soon  as  the 
traascript  is  prepared  the  ciet^  shall  forward 
the  same  by  mall,  or  other  safe  conveyance, 
■Charges  paid,  enclosed  in  an  ^velope  secure- 
ly sealed,  directed  to  the  proper  clerk  of  the 
eourt  of  criminal  appeals."  In  connection 
with  this  article,  the  rule  prescribed  by  the 
supreme  court  for  district  courts  requires  the 
clerks  to  send  transcripts  by  mail,  in  felony 
cases,  postpaid,  to  the  clerk  of  the  court  of 
criminal  appeals,  to  the  branch  at  which  the 
case  Is  returnable,  etc.  And  see  Lockwood 
V.  State,  1  Tex.  App.  749,  We  accordingly 
hold  that  said  transcript  does  not  come  into 
this  eonrt  through  the  proper  channel  pro- 
vided by  law.  Moreover,  on  an  Inspection  of 
the  record,  we  find  an  agreement  between 
the  parties  to  correct  the  transcript;  show- 
taS,  evidently,  that  flie  recozd  Is  not  property 


loepared.  It  Is  according  ordered  that  the 
transcript  In  this  case  be  strldun  out,  and  a 
certiorari  Is  ordered  to  the  cletfc,  to  iwepare 
and  forward  a  new  and  complflte  tiaoscript 
of  said  case  to  this  court,  In  the  mode  pro- 
vided br  law. 


EDWARDS  V.  STATB. 

(Court  of  Criminal  Appeals  9i  Tema.    Dec.  1. 

1897.) 

CrI1C1XAI.LAW— ISSAKITT— Intbnt— lRT<mOATIXe 

LlQL'OKS— Prssl'uptios. 

1.  One  who  is  so  insane  from  the  recent  nse 
of  cocaine  and  morphine  that  he  does  not  un- 
derstand the  nature  and  quality  of  tiie  act  he  is 
doing,  and  Is  incapable  of  torming  an  intent,  can- 
not be  guiity  of  an  assoult  with  intent  to  murder. 

2.  Where  insanity  is  produced  by  other  causes, 
such  as  morphine  or  cocaine.  In  conjunction 
with  the  recent  use  of  intoxicating  Hquor,  an  act 
done  in  such  a  state  of  mind  cannot  be  attxibate4 
aolely  to  the  nse  of  the  liquor. 

Appeal  bom  district  court  Harrison  county; 
W.  J.  GEabam,  Judge. 

Clarence  Edwards  was  convicted  of  an  a»- 
sault  with  intsnt  to  murder,  and  he  aiipealSL 
Reversed. 

Webster  Blocker  and  Pope  ft  lAue,  for  ap- 
pellant John  B.  Carter,  Dtot  Atty..  and 
Mann  Trloe,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  an  assault  with  intent  to  murder,  and  his 
punishment  assessed  at  three  years  In  the  pen> 
Itentlary;  hence  this  aiH>eal. 

Appellant's  principal  defense  was  Insanity. 
He  offered  testhnony  tending  to  show  that  at 
the  time  of  the  allegeitoflrense  be  was  insane. 
The  evidence  shows  that  for  a  considerable 
length  of  time— perhaps  several  years— he  had 
been  addicted  to  the  use  of  morphine,  and  for 
the  last  18  months  to  tbe  use  of  cocaine;  and 
he  was  also  addicted  to  tbe  use  of  whisky. 
Some  three  or  fbnr  days  prior  to  the  assault 
he  bad  been  confined  to  his  home  under  the 
attention  of  a  physician;  bad  been  taking 
morphine  and  cocaine,  and  also  drinking 
whisky.  On  the  same  day,  prior  to  the  as- 
sault vrblch  occurred  about  4  o'clock  in  the 
afternoon,  defendant  had  taken  four  or  five 
doses  of  cocaine,  several  doses  of  morphine, 
and  some  whisky.  Some  time  in  the  evmlng 
of  the  25th  of  December  (the  day  of  tbe  as- 
sault) he  left  his  home,  going  to  a  saloon,— 
the  prosecutor,  Tyler,  and  his  brother,  and  an- 
other party  accompanying  him.  At  the  sa- 
loon they  took  a  number  of  drinks,  the  party 
drinking  about  a  pint  of  whisky.  The  defend- 
ant and  prosecutor  immediately  thereafter 
walked  out  on  the  porch  in  front  of  the  sa- 
loon, and  the  defendant  took  bold  of  the  gal- 
lery post  and  Immediately,  without  any  warn- 
iDfT,  stabbed  the  prosecutor  with  a  knife. 
There  had  been  no  previous  grudge  between 
the  parties,  nor  did  any  quarrel  or  altercation 
precede  the  stabbing.  An  officer  Immediately 
came  up,  and  carried  the  defendant  to  jalL 
He  asked  blm  what  he  stabbed  tbe  for, 
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and  he  saM  bemuce  he  bad  been  after  him  all 
momlcg  to  go  home.  (Tbere  was  no  evldeBce 
oT  thlB  fact)  On  this  «tate  of  facts,  among 
other  tUngs,  tike  court  Instmcted  the  jury  hb 
follows:  "If  the  aefendant.  bj  the  voluntaiy 
xdA  recent  me  of  cooaloe  and  morphine  os  In- 
toadcatlnK  liquoru,  or  all  of  them,  put  Umvetf 
In  a  condition  that  he  was  Incapable  of  dte- 
tlngnlshlng  between  right  and  wrong  as  to  the 
particular  act  charged  a^aingt  htm,  and  he 
voluntarily  took  said  oocalne  and  morphine  or 
Intoxicating  Uqnors,  knowing  that  It  wotdd 
prodnoe  such  state  of  mind  In  blm,  then,  a>- 
thoqgb,  at  the  time  of  the  conmilsslon  of  the 
act,  he  ffi^ht  not  have  known  what  he  was 
doing,  or  ma  Incapable  of  dlsttngolshlng  be- 
tween right  and  wrong  as  to  the  particular 
act  charged  agatnst  him,  he  would  not  be  ex- 
cusable fbr  the  act,  If  the  act  was  otherwise 
crimlaaL  If  the  normal' nmdltlon  of  the  de- 
fendant was  that  of  a  sane  person,  and  bis 
mind  was  «wt  diseased,  but  was  only  tempo- 
rarily dettinnwd  by  the  recent  use  of  said 
medicines,  «r  Intoxicating  Liquors,  or  an  of 
them,  and  Che  defendant  Toluntarlly  took 
them,  knowing  at  the  time  he  did  so  that  It 
would  throne  his  mind,  then  no  state  of  In- 
sanity m  produced  would  be  a  defense  to 
crime.  If,  boweTer.  the  defendant,  prior  to 
that  time,  bad  been  affected  with  disease  or 
bodily  suffertng,  and  to  cure  the  disease  or  al- 
lay the  Buffering  he  had  contracted  the  use  of 
cocaine  aad  morphine  or  Intoxicating  liquors, 
•and  that  liy  reascm  thereof  hiB  mind  had  be- 
come, and  was  at  the  time  of  the  commission 
of  the  act  <duuged  against  him,  diseased  to 
the  extent  that  be  bad  lost  control  of  his 
nlDd,  and  did  not  know  what  be  was  doing, 
or.  If  lie  did  know  \rhat  be  was  doing,  if  be 
-did  not  have  mind  sofficlent  to  distinguish  be- 
twwn  rlgbt  and  wrong  as  to  the  particular 
act  diaeged  against  him,  then  his  condition 
ot  mind  was  such  as  the  law  would  excuse 
taim  for  tcay  act  done  In  inch  state  of  mind  so 
prod  need."  These  charges  were  excepted  to 
by  acqpellant  In  the  motion  for  a  new  trlaL  It 
wlU  be  seen  from  these  charges  that  the  court 
made  no  discrimination  between  insanity, 
whether  produced  by  the  voluntary  recent  use 
of  eooaine  and  morphine  or  intoxicating  liq- 
oorSk  or  if  insanity  was  produced  by  the  com- 
blaed  use  of  all  these.  We  uDderatand  oar 
statute  to  T^^nlate  Insanity  produced  by  the 
recMt  "voluntary  use  of  Intoxicating  liQuora, 
but  It  dees  net  undertake  to  prescribe  the  rule 
with  reference  to  Insanity  produced  1^  co- 
caine or  mocpblne.  And,  in  our  opinion,  the 
court  committed  an  error  in  instructing  the 
Jury  that,  if  they  believed  appellant  was  In- 
sane from  the  voluntary  recent  use  of  cocaine 
and  moipbbie.  It  would  constitute  no  defense 
to  the  crime  alleged,  and  would  go  only  to  the 
mitigation  of  the  penalty.  In  our  opinion,  if 
•ppeUaot  was  rendered  insane  trom  the  vol- 
tmtary  raoeut  use  of  cocaine  and  morphine, 
and  on  account  of  that  did  not  understand 
the  nature  and  quality  of  the  act  he  was  do- 
Ini^  and  was  Incapable  of  (omilng  the  Intent, 
43  S.W.-8 


tiien  be  would  not  be  ffsllty  of  an  aasaitlt  with 
Intent  to  mnnler.  Aad  we  go  Inrthcr,  and 
hold  tluit.  if  hla  mind  was  rendered  insane  by 
the  combined  recent  use  of  oocalne  and  mor- 
phine and  Intoxicating  Uqaoca,  and  that  on 
such  account  he  was  not  Gamble  of  forming 
the  intent  necessary  to  oonstltate  an  assault 
with  intent  to  mnrder,  he  would  net  lie  guilty 
of  said  offensew  We  believe  it  is  a  correct 
legal  principle,  where  there  is  Insanity  pro- 
duced by  other  causes  In  conjunction  with  the 
recent  use  of  intoxicating  liquor,  that  an  act 
done  in  such  a  state  of  mind  cannot  be  at- 
tributed solely  to  the  recent  use  of  intoxicat- 
ing nqnors.  Bee  1  McChiin,  Cr.  I^w,  f  ISO; 
Roberts  v.  People,  19  Mich.  401;  TerriU  v. 
fitate,  74  Wis.  278,  4&  N.  W.  243.  For  tbe  er- 
ror of  the  court  in  said  charges,  the  judgment 
ia  reversed,  and  the  cause  remanded. 


ICOBRISON  V.  STATB. 

COourt  of  Criminal  Appeals  of  Texas.    Dee.  1, 

1897.) 

CRiHiiTAt.  Law— FomiBa  JtvpiMM. 
An  acquittal  of  one  charsed  with  carTytng 
brass  Imuck^es  ia  a  bar  to  a  prosecntion  for  car- 
rying ^'knuckles  made  ont  of  metal,  same  being 
lurd  substance." 

Appeal  from  Anderson  coosty  court;  John 
F.  Watts,  Judge. 

Ornnge  Morrison  was  convicted  of  a  crime, 
and  appeals.  Reversed. 

Mann  Trice,  for  the  State. 

DAYIIXSON,  J.  Appellant  wra  i>laced  <m 
trial  in  the  county  court  of  Anderson  county 
on  a  cha^  of  carrying,  on  and  about  his  per- 
son, brass  knuckles.  The  jury  acquitted  him 
of  this  charge,  and  tte  judgment  of  aoqulttal 
was  regularly  entered.  Afterwards,  in  the 
same  court,  he  was  placed  on  trial  tor  cany- 
ii^,  on  and  about  his  person,  "knuckles  made 
out  of  metal,  same  being  hard  substance." 
At  the  proper  time,  appellant  Interposed  in 
bar  to  this  prosecution  the  acquittal  upon  the 
first  information,  which  charged  that  be  car- 
ried, on  and  about  his  person,  brass  knuckles. 
The  qoestica)  presented  is  whether  or  not,  un- 
der the  first  iBfonnatiou.  appellant  could  hare 
been  legally  convicted  (the  proof  being  sulB- 
dent)  of  carrying  knu<ftles  made  of  a  hard 
aubstance,  other  than  brass.  To  pat  the 
queation  In  a  different  form,  suppose  appel- 
lant on  the  first  trial  had  Insisted  that  the 
proof  must  show  that  the  knuckles  were  made 
of  brass;  would  this  oontention  have  becD 
sound?  If  it  would,  then  the  acquittal  under 
the  first  charge  would  ban  beai  no  bar  to  a 
prosecntion  under  the  seoond.  But  we  have 
held,  and  stiU  hold,  that  "brass  knuckles"  do 
not  mean  that  the  knuckles  most  be  made  of 
a  metal  known  as  "brass."  See  Louis  r. 
Sme  (Tex.  Cr.  App.)  3S  S.  W.  377;  Harris  t. 
State,  22  Tex.  App.  677,  8  S.  W.  477.  TMs 
being  true,  appelant  oonld  have  been  etm- 
vlcted  an  the  flxat  trial  foe  ferrying  the 
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knn(^efl  shown  to  hare  been  carried  on  tbe 
second  trial  mierefore  his  plea  of  former 
acquittal  was  good.  No  doubt  be  was  ac- 
quitted upon  tlie  first  trial  upon  the  supposed 
failure  of  the  proof  to  establish  the  fact  that 
tbe  knuckles  were  made  of  brass.  In  this 
there  was  error.  The  proof  clearly  austalm 
the  plea  of  former  acquittal,  and  the  Judg- 
ment la  reversed,  and  the  prosecution  ordered 
<MwDl»ed. 


RECORD  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  1, 
1897.) 

Cammii.  Law— ArpKAL— Rboord — Statemsnt  or 
Facts— Bill  or  ExaBprtoas— Tmi 

OF  Piling. 

•  1.  In  a  crimioal  case  tried  May  27,  1897,  de- 
fmdant's  motion  for  a  new  trial  was  denied  June 
Sth,  and  tbe  statement  of  facts  was  not  filed  un- 
til Jnly  6tb,  two  days  after  adjoomment  of  tbe 
term.  There  was  no  order  allowing  defendant 
time  after  adjournment  to  file  such  statemmt 
flWd,  that  sufficient  diligence  on  defendant's  part 
to  excuse  the  failure  to  file  It  daring  tbe  term 
was  not  riiown  by  the  facts,  stated  tiie  trial 
Jadge.  that  such  statement  and  the  bills  of  ex- 
ception were  in  tbe  hands  of  the  county  attor- 
ney, and,  owing  to  press  of  business,  were  not 
reached  In  dme  to  have  been  filed  sooner. 

2.  Where  the  bills  of  exception  in  such  case 
wm  not  filed  nntil  after  the  tenn.  and  no  ex- 
cuse tor  failure  to  file  them  during  the  term  was 
shown,  they  could  not  be  considered  on  appeal. 

Appeal  from  district  court,  Dallas  county; 
Charles  F.  Clint,  Judge. 

George  Record  was  convicted  of  Imrglary, 
and  appeals.  Affirmed.* 

Hann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  burglary,  and  his  punishment  assessed  at 
10  years'  confinement  In  tbe  penitentiary; 
hence  this  appeal. 

The  term  of  court  at  which  appellant  was 
tried  adjourned  on  the  3d  day  of  July,  1897. 
Two  bills  of  exception  appear  In  the  record,— 
tbe  first  filed  on  July  7th,  and  tbe  second  on 
July  eth.  Tbe  statement  of  facts  In  the  rec- 
ord waa  filed  on  July  5, 1897.  There  is  no  or- 
der allowing  appellant  10  days  after  tbe  ad- 
journment of  court  within  which  to  prepare 
and  file  the  statement  of  facts.  The  trial 
Judge,  In  connection  with  signing  the  state- 
ment of  facts,  makes  this  explanation:  "Tbe 
above  statement  of  facts,  and  also  tbe  bills 
of  exception  In  this  case,  were  filed  after  the 
expiration  of  the  term  of  court  at  which  this 
L-ase  was  tried;  but  the  bills  of  exception 
and  the  statement  of  facts  were  In  the  hands 
of  the  county  attorney,  and,  owing  to  press 
of  business,  were  not  reached  in  time  to  have 
been  filed  sooner."  We  have  held  In  several 
cases  that  where  a  statement  of  facts  was 
filed  after  the  time  allowed  by  law,  but  the 
record  showed  diligence  on  tbe  part  of  the  de- 
fendant to  have  said  statement  of  facts  filed 
within  the  time  authorised,  we  would  con- 


sider such  statement;  but  this  record  abso- 
lute^ fails  to  disclose  any  diligence  on  the 
part  of  appellant  to  file  tbe  same  during  the 
term,  there  being  no  order  to  file  after  the 
term.  The  case  was  tried  on  tbe  27tb  of 
May,  and  the  motion  for  a  new  trial  was 
overruled  on  the  Sth  of  June,  nearly  p.  month 
before  the  final  adjournment  of  tbe  term  of 
court;  and  it  would  appear  that  certainly 
during  this  long  period  of  time  appellant 
could  have  prepared  and  bad  bis  statement 
of  facts  filed.  Hie  Judge's  explanation  or 
certificate  as  to  tbe  filing  falls  to  show  when 
the  statement  of  facts  came  to  his  bands, 
but  merely  states  that  the  oitls  of  excepting 
and  tbe  statement  of  facts  were  In  the  hands 
of  tbe  county  attorney,  and  does  not  show 
that  they  came  to  his  hands  prior  to  tbe  ad- 
journment of  the  court;  and  It  Is  not  shown 
that  appellant  caused  them  to  be  placed  in 
the  hands  of  tbe  county  attorney  during  tbe 
time.  If  appellant  had  used  due  diligence  to 
procure  and  have  filed  the  statement  of  facts, 
and  the  court  declined  to  give  him  a  certifi- 
cate to  that  effect.  It  was  his  duty,  If  he  de- 
sired the  question  reviewed  here,  to  have 
shown  his  diligence  by  affidavits  or  otherwise. 
As  presented  to  us,  there  is  a  failure  on  his 
part  to  show  any  diligence  whatever  to  have 
said  statement  of  facts  filed  within  the  time 
prescribed  by  law,  and  we  cannot  consider 
tbe  same. 

As  to  tbe  bills  of  exception,  tbey  should 
have  been  filed  during  the  t»rm,  and  no  ex- 
ciue  is  shown  why  they  were  not  filled.  Cer- 
tainly, if  appellant  used  due  diligence  to  place 
said  bills  of  exception  in  the  hands  of  the 
Judge,  after  the  overruling  of  his  motion  for 
a  new  trial,  on  the  5tb  of  June,  he  could  have 
shown  this;  and.  If  said  bills  were  placed  In 
the  hands  of  the  Judge  within  10  days  after 
the  overmllng  of  said  motidn,  we  cannot  con- 
celve  how  any  press  of  business  would  have 
rendered  It  Impoastble  for  the  Judge  to  re- 
view and  approve  or  disapprove  said  Ulls. 
This  should  have  been  done  within  10  days 
after  overruling  tbe  motion  for  a  new  trial. 
In  this  particular  case,  however.  It  was  not 
done  nntil  more  than  a  montb  had  expired, 
and  three  days  after  the  final  adjournment  of 
the  term  of  court.  Therefore  neither  the 
statement  of  facts  nor  bills  of  exception  can 
be  considered.  We  have  examined  the  in- 
dictment and  charge  of  the  court,  and,  no  er- 
rors appearing  in  the  same^  the  Judgment  Is 
affirmed. 


WOMBI.B  V.  STATE. 

(Court  of  Criminal  Apiteals  of  Texas.  Dec.  1. 
I  1887.) 

I      Ckimikal  IjAW—Appbal— Final  Jodomcmt. 

Where  the  court  enters  judgment  and  pro- 
nounces sentence  upon  one  count  in  an  indict- 
ment, in  a  case  where  the  defendant  was  con- 
vict pd  nnder  another  and  different  count,  iben  is 
no  final  judgment  in  tiie  case,  from  whidi  an  ap- 

I  peal  to  this  court  can  be  takoi. 
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Appeal  from  district  coort,  Kaufman  coun- 
ty; J.  m  Dillard,  Jndge. 

Jobn  WomUe  was  convicted  of  attempting 
to  pass  ft  forged  Uurtrnment,  and  vpeals. 
An>eal  dismissed. 

Oanningham  &  Cunningham,  for  appellant. 
Uann  Trice^  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  attempting  to  pass  a  forged  Instrument, 
and  appeals. 

Tbe  Indictment  contained  three  couute: 
The  first  charges  an  attempt  to  pass  the  for- 
ged instrument;  the  second  charges  the  for- 
gery; and  the  third,  for  having  It  ]n  his  pos- 
session, etc.  By  the  verdict  of  the  Jury,  ap- 
pellant was  convicted,  lunder  the  first  count, 
of  attempting  to  pass  the  alleged  forged  In- 
strument. The  court  entered  Judgment  uimn 
the  second  count,  for  forgery,  and  the  sen- 
tence was  pronounced  against  the  appellant 
for  forgery.  In  the  case  of  Small  v.  State 
(Tex.  Cr.  App.)  38  S.  W.  799,  it  was  held,  in 
a  case  almost  Identical  with  tUs,  that  this 
court  could  not  correct  the  Judgment  and 
sentence  so  as  to  conform  them  with  the  ver- 
dict of  the  Jury;  and  the  appeal  was  dismiss- 
ed because  this  court  had  not  acquired  Ju- 
risdlctloD  of  said  appeal,  there  being  no  final 
Judgment  or  sentence  in  the  case.  Since  that 
decision  tbe  legislature  has  amended  article 
9M,  Code  Cr.  Proc.  1895,  by  adding  certain 
provisions,  but  as  to  the  Question  decided  In 
the  Small  Case,  supra,  made  no  amendment 
Under  the  authority  of  that  case,  and  of  Bar- 
field  T.  State  (decided  at  our  recent  Austin 
term)  41  S.  W.  610,  tbe  appeal  In  this  case  la 
dismissed. 


WniLU3l8  T.  STATID. 
(Oomt     Grimlnal  Appeals  of  Texas.    Dec.  1, 

IXTOXtoiTiHs  Liquors— Local  Option— Ik  piot- 

HBXT. 

An  Indictment  for  a  violation  of  tbe  local 
option  law  must  aDege  that  the  sale  was  made 
in  prohibited  territory;  an  allegatloii  that  it  was 
made  In  "the  Justice  of  the  peace  number  one" 
being  insQfflcient,  thoo^  local  option  was  in 
force  in  that  precinct 

Appeal  from  district  court,  San  Saba  coon- 
ty;  W.  M.  AUisoD,  Judge. 

Wllc7  Williams  was  convicted  of  TlolaUng 
tbe  local  iqttlon  law,  and  appeals.  Rerersed. 

Burleson  ft  MeA  and  T.  O.  Woldert,  for 
appellant   Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Oonrletloii  for  violating  the 
local  option  law. 

It  aiq>ears  from  the  record  that  an  dectlon 
had  been  held  In  Justice  predncts  Nos.  1  and 
4  to  determine  whether  or  not  the  sale  of  in- 
fozlcatlng  liquors  should  be  prohibited  In  said 
predncts;  that  said  electlim  resulted  In  fovor 
of  prohibition;  that  tbe  result  had  been  ascer- 
tained and  pnUlstaed,  and  the  sale  prohibited, 
by  tbe  proper  offidals  of  that  county.  Tbe 


I  indictment,  to  be  snffldent,  matt  allege  tbat 

the  sale  took  ^ace  in  the  pnrtilblted  terrtbHT* 
I  —that  In  which  local  option  was  In  force. 

Tbts  Is  absolutely  essential.  This  Indictment 
I  falls  to  do  this.  It  simply  alleges  that  the 
{  sale  took  place  "In  the  Justice  of  the  peace 
I  number  one."  We  cannot  tolerate  such  plead- 
I  Ing.  The  Indictment  is  defective,  and  the 
'  Judgment  te  reversed,  and  the  prosecution  or^ 

dered  dismissed. 


KNOXVIUiE  &  O.  R.  CO.  v.  HARRIS,. 
Comptroller. 
(Suprrane  Court  of  Tennessee.    Dec.  8.  1B87.> 

Peivilboi  Tax— Ex KMFTtox— Class  and  Spbciai. 
LseiBLATiov- MoTtva  or  Leoislatobb 
— Intkubtats  Comukbcb. 
1.  ProvMon  of  a  charter  of  railroad  comiuny 
that  the  stock  In  the  company,  the  divlaends 
thereon,  and  the  road  and  fixtures,  depots,  work- 
abops,  warehouses,  and  vehicles  of  tranaporta- 
tion  of  the  company,  shall  be  forever  exempt 
from  taxation,  provided  tbe  stodc  or  dividends^ 

!  when  the  dtvidends  exceed  legal  Interest,  may 
t>e  subject  to  taxation  in  common  with  money 

I  at  interest  hut  no  tax  shall  be  Imposed  so  as  to 
reduce  dividends  below  legal  interest  does  not 

'  exempt  tbe  company  from  privilege  taxation. 

i     2.  Acts  1886  (Ex.  Sesa.)  p.  682,  e.  4,  |  7,  de- 

I  daring  that  **the  following  corporations  shall  pay 
*  *  *  the  foUowIns  taxes  on  the  following 
prlvil^es:  •  •  •  Uailcoad  CMnpaniea,  not 
paying  an  ad  valorem  tax,  •  •  •  each"  a 
certain  amount  per  year,  acoording  to  mileage 
operated  or  controlled, — declares  tbe  business  of 
the  class  of  railroad  comnenieB  designated  to  be 
a  privilege,  and  imposes  a  tax  thereon,  and  does 
not  attempt  to  declare  to  be  a  ivivllege,  and  to 
tax  as  sucb,  the  condition  of  **not  pairing  an  ad 
valorem  tax." 

3.  Acts  1896  (Ex.  Seas.)  p.  692,  c.  4,  f  7,  Im- 
posing a  privilege  tax  on  railroad  companies  "not 
Ttayine  an  ad  valorem  tax."  is  not  objectionable 
dass  TegislatioD,  though  there  arc  but  two  such 
railroad  companies,  as  it  applies  equally  to  all 
corporations  in  like  condition,  and  makes  a  nat- 
ural and  reasonable  classification. 

4.  An  act  applying  to  all  railroad  companies 
"not  paying  an  ad  valorem  tax"  is  not  special 
legislation,  though  there  are  but  two  sudi  con>- 
panies. 

6.  An  act  Imporing  a  privilege  tax  on  raOroad 
companies  "not  paying  an  ad  valorem  tax"  ooes 
not  diminish  their  corporate  "powers,"  evm  if 
itiej  were  exempt  from  privilege  taxation. 

6.  That  the  motive  of  the  leglshitQre,  In  Im- 
posing a  privilege  tax  on  railroad  compames  **not 
paying  an  ad  valorem  tax,"  was  to  deprive  them 
of  their  advantage  of  exemption  from  ad  valorem 
taxation,  cannot  be  urged  against  the  validity  of 
the  act 

7.  An  act  does  not  interfere  with  interstate 
commerce  because  imposing  a  privilege  tax  on 
railroad  companies  according  to  mileage,  as  fol- 
lows: "Each  company  operating  or  controlling 
400  miles  or  more  of  road  In  this  state,  for  tak- 
ing up  and  transporting  freight  and  passengers 
from  one  point  to  another  in  this  state*  per  an- 
num |10,(>00;  each  company  operating  or  eon- 
trolling  from  100  to  400  miles  of  mad  hi  this 
state^  for  taking  up  and  transporting  freight  and 
passeDgers  from  one  point  in  tbis  state  to  an- 
other point  in  this  state,  per  annum  $6,000;"  and 
In  like  language  imposing  such  a  tax  on  raO- 
road s  operating  or  controlling  a  lesa  nnmber  of 
miles  of  road  m  tbe  state,  for  the  same  privilege. 

Appeal  tnm  chancery  court.  Knox  county; 
H.  B.  Lindsay,  Chancellor. 
Bill     the  Kttoxvtlle  &  Ohio  Ranroad  Go' 
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panir  sgtAsat  Junes  A.  Harris,  state  comp- 
troller, to  reooTsr  taxes  paid  under  protest 
From  a  decree  of  the  court  of  chancery  ap- 
peals reversing  a  decree  of  the  chancellor 
-•TermUng  demurrer  to  the  bill,  complalmmt 
api)ealfl.  Affirmed. 

Ludgr,  Sanford  &  Tyson  and  W.  A.  Hen- 
derson, for  appellant  Garden  Hull  and  O. 
W.  Plclde,  Atty.  Gen.,  for  the  Btateu 

CALDWELiL,  J.  The  State,  through  James 
A.  Harris,  comptroUer  of  the  treasury,  de- 
manded of  the  KnoxTlUe  &  (Nile  Railroad 
Company  privilege  taxes  for  the  years  1893, 
1894,  1^5,  and  1806,  hi  all  HJB20.  Gontro- 
rertlng  its  liability  for  these  taxes,  the  rail- 
road company,  pursuant  to  the  statute  in  re- 
lation to  disputed  revenue  claimed  the 
state  (Min.  &  V.  Code,  H  036-028;  Shannon's 
Code,  U  1059-1061),  paid  them  under  protest, 
and  within  30  days  from  the  time  of  payment 
brought  this  action  to  recover  from  the  state 
the  sum  80  paid.  The  suit  was  commenced 
In  the  chancery  couirt  of  Knox  county  against 
the  comptroller  to  whom  the  taxes  were  paid. 

The  complainant  alleged.  In  substance,  that 
U  was  a  Tennessee  corporation,-  owning  and 
-operating  a  line  of  mllroad  in  this  state  be- 
tween 25  and  100  miles  in  length,  and  having 
rail  and  traffic  connection  at  Its  termini  with 
■other  railroads,  vhlch  deliver  certain  of  its 
freight  and  passengers  at  points  of  destina- 
tion in  other  states,  and  from  which  it  re- 
•celves  freight  and  passengers  starting  in  oth- 
er states  and  destined  to  points  on  Its  line  in 
this  state;  that  It  was  successor,  through  Ju- 
dicial sale,  to  the  Knoxvllle  &  Kentucky  Rail- 
road Company,  and  as  such  was,  by  the  terms 
of  the  latter's  charter,  exempt  from  all  taxa- 
tion; that  its  successorshlp  to  that  company, 
.and  consequent  exemption  from  ad  valorem 
taxes,  had  been  more  than  once  adjudged  In 
-courts  of  competent  Jurisdiction;  that  not- 
withstanding this,  the  legislature  of  the  state 
had  attempted  by  various  acts  to  Impose  a 
privily  tax  upon  complainant;  that  by  vir- 
tue of  these  acts,  though  obnoxious  to  the 
federal  and  state  constitutions  in  several  des- 
fgnated  particulars,  the  comptroller  had 
■wrongfully  required  the  complainant  to  pay 
the  sum  for  which  It  sues. 

Hie  defendant  demurred  to  the  bill  upon 
«everal  grounds.  The  chancellor  overruled 
the  demurrer,  and,  exercising  a  legal  discre- 
tion (Code,  S  3137;  Mill.  &  V.  Code,  8  3874; 
Shannon's  Code,  S  4889),  permitted  an  ap- 
peal. On  reaching  this  court  the  cause  was 
transferred  under  section  14,  c  70,  Acts  1895, 
to  the  court  of  chancery  appeals  for  hearing 
-ttnd  decision.  That  tribunal  sustained  the 
demurrer  and  dismissed  the  bill.  Prom  the 
decree  of  dismissal  the  complainant  appealed, 
and  brought  the  cause  into  this  court  again. 

Since  a  demurrer  raises  questions  of  law 
only,  and  causes  decided  by  the  court  of 
chancy  appeals  are  aiqjiealaUe  on  all  ques- 
■dons  of  law  (Acts  1S8B,  c.  76,  |  U),  and  the 


complainant  has  proaeouted  a  broad  appeal, 
the  present  cause  Is  now  before  this  court, 
and  it  was  before  the  other  tribunals,  for  con- 
sideration and  determination  of  the  legal 
questions  raised  by  the  bill  and  demurrer. 

Owing  to  the  state's  attitude  in  this  case.  It 
is  not  worth  while  to  decide  whether  the  com- 
plainant is  the  legal  successor  to  the  Knox- 
vllle  &  Kentucliy  Railroad  Company,  and  in 
that  relation  entitled  to  exemption  from  ad 
valorem  taxation  to  the  extent  provided  in 
the  latter's  charier,  as  It  was  held  to  be  In 
Railroad  Co.  v.  Hicks,  9  Baxt.  442,  and  In 
Buchanan  t.  Railroad  Co.,  18  C.  a  A.  122, 
71  Fed.  324.  The  statutes  lay  a  privily  tax 
on  such  railroad  companies  only  as  operate 
or  control  lines  In  this  state  and  are  not  sub- 
ject to  ad  valorem  taxation;  hence  the  state, 
by  Its  demand  and  receipt  of  the  money  here 
lUTolved,  treated  the  complainant  as  in  that 
situation,  and  thereto  precluded  Itself  from 
denying  In  this  suit  that  such  was  its  real 
status  before  the  law.  Therefore,  without 
approving  or  disapproving  the  decision  made 
In  the  two  cases  Just  mentioned,  or  deciding 
the  question  anew,  it  will  be  assumed  that 
the  complainant  is  really  the  successor  to  the 
KnoxvUie  &  Kentucky  Railroad  Company, 
and  as  soch  is  entitled  to  exemption  from  ad 
valorem  taxation  to  the  extent  provided  ttj 
that  company's  charter.  These  observations, 
however,  are  scarcely  more  than  Introduc- 
tory. They  do  not  solve  any  of  the  seriously 
litigated  questions. 

Ad  valorem  taxation  and  privilege  taxation 
are  different  things,  having  no  necessary  con- 
nection. They  are  distinct  tmrdeua  laid  by 
the  government  upon  those  receiving  Its  pro- 
tection, and,  when  legally  imposed,  must  be 
borne  as  a  recompense  for  that  protection. 
The  same  person  may  be  subject  to  both,  or 
to  one  and  not  the  other.  Subjection  to  one 
does  not  mean  subjection  to  the  other,  nor 
does  exemption  from  one  Include  exemption 
from  the  other.  Hence  the  assumption  here- 
in tliat  the  complainant  has  the  same  exemp- 
tion from  ad  valorem  taxation  that  Its  prede- 
cessor, the  KnoxviUe  &  Kentucky  Railroad 
Company,  had  under  its  charter,  does  not  Im- 
ply that  it  has  exemption  from  privilege  taxa- 
tion also.  Whether  It  has  the  latter  exemp- 
tion is  to  be  determined  by  an  ori^nal  con- 
struction of  the  charter.  This  question  did 
not  arise  In  any  of  the  previous  litigations 
with  this  complainant,  but  is  presented  for 
the  first  time  In  this  cause.  Exemption  from 
ad  valorem  taxes  only  was  Involved  In  the 
former  cases. 

Under  the  constltuUon  of  1834  (article  2,  f 
28,  and  article  11,  8  7),  which  was  In  force  at 
the  date  of  this  charter,  the  legislature  was 
permitted  to  grant  exemption  from  both  ad 
valorem  and  privilege  taxation  (Memphis  t. 
Memphis  City  BanlE,  91  Tenn.  583-585.  Id  3. 
W.  1015);  and.  If  it  did  so  bi  this  Instance^  the 
state  Is  conclu-slve^  bound  thereby,  notwltb^ 
standing  a  subsequent  change  and  reversal  of 
govemmuit  pollc7  and  law.ju  shown  by  the 
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constltation  of  1870  (article  3, 1 2S.  and  article 
11,  S  8;  Memphis  t.  Memphis  aty  Bank,  91 
Teno.  5S&-580. 19  S.  W.  ltM5).  and  leglslaUon 
thereunder.  Valid  corporate  charters  hare 
long  been  hdd  to  be  contracts,  within  the 
meaning  of  that  jn'OTlsIon  of  the  federal  con* 
•tltution  (article  1,  {  10),  and  of  the  state  con- 
stitution (article  1.  |  20),  which  prohibits  the 
passage  of  any  "law  Impairing  the  obligation 
of  contracts."  Tmsteee  of  Dartmouth  Ool- 
l^e  T.  Woodward,  4  Wheat  518;  Farrlngton 
T.  Tennessee,  95  U.  S.  G&i;  Union  Banlc  of 
Tennessee  t.  State.  0  Yerg.  480;  City  of  Mem- 
pbis  T.  Hernando  Ins.  Co.,  6  Baxt  527;  State 
T.  Butler,  13  Lea,  408;  State  v.  Bntler,  86 
Tenn.  614,  8  S.  W.  686;  Memphis  T.  Union  * 
Planters'  Bank,  91  Tenn.  540,  19  S.  W.  758; 
Memphis  t.  Home  Ins.  Co..  91  Teno.  &ei»  19  S. 
W.  1012;  State  T.  Bank  of  Commoree.  95 
Tenn.  22G,  31  S.  W.  993.  It  foUows,  there- 
fore, that  if  the  charter  of  the  KnoxrUle  & 
Kentucky  Ballroad  Company  induded  exemp- 
tloa  from  iHrlvUege  taxation  as  at  from 
ad  ralorem  taxation,  and  tC  the  complatnant 
bas  acquired  all  the  exemption  of  that  char* 
ter  <whlch  latter  proposition  is  assuaied),  the 
enactments,  under  which  the  complainant 
was  required  to  jpay  the  prlTlIege  taxes  here 
tnToWed.  are  obnoxious  to  both  federal  and 
state  constitutions,  in  that  they  Impair  the 
obligation  of  the  charter  contract. 

Did  that  charter  grant  exemption  from  priv- 
ilege taxation?  Taxes  are  the  llfeblood  of 
dTtl  goTemment  The  right  of  taxation  la 
an  attribute  of  sorerelgnty.  It  is  inherent  in 
the  state,  and  esientlal  to  the  perpetuity  of 
Its  Institutions;  consequently  he  who  claims 
exemption  must  justify  his  claim  by  the  clear- 
est grant  of  (»ganlc  or  statute  law.  Grery 
presumption  la  against  any  surrender  of  the 
taxing  power,  and  every  doubt  must  be  re- 
volved in  favor  of  the  state.  Unless  the  In- 
tention to  surrender  that  power  Is  manifested 
by  words  too  plain  to  be  mistaken.  It  must  be 
held  still  to  exist  Memphis  v.  Union  A 
Planters*  Bank,  91  Tenn.  550,  19  S,  W.  768; 
Memphis  v.  Home  Ins.  Co.,  91  Tenn.  562,  19 
S.  W.  1012;  Memphis  v.  Memphis  City  Bank, 
91  Tenn.  579, 19  S.  W.  1(H5;  Turnpike  Cases, 
93  Tenn.  373.  22  S.  W.  75;  State  v.  Bank  of 
Commerce,  95  Tenn.  227,  31  S.  W.  993;  Wilson 
T.  Gaines,  8  Baxt  651;  Trust  C^o.  v.  Debolt.  16 
How.  435;  Delaware  Railroad  Tax,  18  Wall. 
226;  Erie  Ry.  Co.  v.  Pennsylvania.  21  Wall. 
^8;  Farrlngton  v.  Tennessee,  95  U.  S.  CSG; 
Railway  Co.  v.  Loftin,  98  U.  &  559;  Tennes- 
see v.  Whitworth.  117  U.  S.  136.  6  Sup.  Ct 
(U5;  Railroad  v.  Gnffey.  120  U.  a  568»  7  Sup. 
Ct.  Gd6;  New  Orleans  City  &  L.  R.  Co.  v.  New 
Orleans.  143  U.  S.  195.  12  Sup.  Ct  406;  PhUa- 
delphla,  W.  &  B.  a.  Co.  r.  State,  10  How.  376. 
In  the  case  last  dted.  Chief  Justice  Taney, 
^leaking  for  the  supreme  court  of  the  United 
States,  said:  "This  court  on  several  occasions 
has  held  that  the  taxing  power  of  a  state  la 
never  presumed  to  be  relinquished,  unless  the 
Intention  to  relinquish  Is  declared  in  clear  and 
numblgnons  terms."   10  How.  393.  In  Ball* 


road  Co.  v.  Deunls,  116  U.  B.  665.  6  3np.  Ct 
625,  decided  many  years  later  by  the  same 
court,  Mr.  Justice  Gray,  after  quoting  the 
foregoing  language  of  Chief  Justice  l^sey, 
said:  "In  the  subsequoit  decisions  the  same 
rule  has  been  strictly  upheld  and  constantly 
reafElrmed  In  evwy  variety  of  expression.  It 
has  been  said  that  'neither  the  right  of  taxa- 
tion nor  any  other  power  of  sovereignty  will 
be  held  by  this  court  to  have  been  surreBr 
dered.  unless  such  surrender  Is  expressed  In 
terms  too  plain  to  be  mistaken.'  That  ex- 
emption from  taxation  'should  never  be  as* 
Bomed.  unless  the  language  used  Is  too  clear  to  ■ 
admit  of  doubt*  That  'nothing  can  be  takoi  ■. 
against  the  state  by  presianptlon  or  infer 
ence.  The  snnender,  when  claimed,  must  be 
shown  bs  clear,  nnamblguous  language,  which  ■ 
will  admit  of  no  reasonatAe  ccmstruction  oonr 
Blstent  with  the  reservation  of  the  power.  If 
a  doubt  arise  as  to  the  intent  of  the  leglsla- 
tnre.  that  dovbt  must  be  solved  In  favor  of 
the  stat»^'  That  a  state  'cannot,  by  amblgu^ 
ODs  language,  be  deprived  of  this  hli^MSt  at- 
tribute of  sovereign^.*  That  any  contract  of 
taomptlon  Is  to  be  rigidly  scrutinised,  atoA- 
never  pumttted  to  attend*  either  In  scope  oi 
duration,  beyond  what  the  terms  of  the  con* 
cession  clearly  require.'  And  that  sncb  em- 
emptlons  are  regarded  *as  In  derogathm  of  th» 
sovereign  antborlty  and  of  common  riclit;. 
and  therefore  not  to  be  extended  beyond  the 
exact  and  express  requirement  of  the  graata 
construed  strictissiml  juris.* "  CMet  Jnsttee 
Fuller.  In  Railroad  Co.  v.  Thomas.  132  U.  B. 
185.  10  Sup.  Ct  72,  expressed  tbe  rule  thus: 
"Exemptions  from  taxation  are  regarded  as 
in  derogation  of  the  sovereign  authority  and 
of  common  right,  and  th^fore  not  to  be  ex- 
tended beyond  the  aaiict  and  express  require- 
ments of  tbe  language  used,  cmstrued  sti1ct> 
Issbnl  juris."  Mr.  Justice  Peckham,  in  a. 
mora  recent  case,  phrased  the  rule  as  follomR- 
*TBxes  being  made  the  sirfe  means  by  wbSA 
sovereignties  can  maintain  their  existence^ 
any  claim  on  the  part  of  any  one  to  be  ex* 
Mupt  from  the  full  payment  of  his  share  of 
taxes  on  any  portion  of  his  property  must,  on 
that  account,  be  dearly  defined  and  founded ' 
open  plain  language.  Thrae  must  be  no  donbt 
or  amUgult7  In  the  language  used  upon 
which  the  claim  to  exemption  Is  foonded.  It 
has  been  said  that  a  wdl-founded  doubt  li- 
fatat  to  the  claim.  No  Implication  will  be  In* 
dulged  In  for  tbe  purpose  of  constrains  the 
language  need  as  giving  the  claim  to  exemp> 
tlon,  where  such  claim  la  not  founded  i^on 
the  plain  and  deaxly-expreased  Intention  oC 
the  taxing  power."  Bank  of  Commerce  r. 
State  of  Tennessee^  161  U.  &  146,  16  Sup.  Cb 
460.  In  a  etui  later  case  Mr.  Justice  l^wv 
said:  "It  Is  abundantly  estaUlsbed  by  the- 
decisions  of  this  as  of  other  courts  that  ex- 
emptions from  taxation  are  to  be  strtetiy  coo-- 
stroed.  and  that  no  claim  of  exemption  can  be 
sustained  unless  within  the  expreas  letter,  or 
necessary  scope,  of  tbe  ezempttaig  clause/* 
Ford  T.  Land  Co.,  164  U.  S.  6t^  17  fiup.  CT 
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This  rule  of  constnictloD,  so  finiil7 
dxed  In  tbe  Jurisprudence  of  this  country,  is 
applicable  lu  every  case,— to  ad  valorem  and 
prlvUege  taxation  equally,  and  whether  the 
claim  be  of  total  or  partial  exemptioif.  The 
exact  measure  of  immunity  In  each  case  la  to 
be  ascertained  from  the  langna^  empl<^ed 
In  the  particular  grant. 

The  exemption  clause  In  the  charter  of  the 
KnoxTlUe  &  Kentucky  Railroad  Company, 
under  which  the  complainant  aaserts  Immu- 
nity, la  found  In  section  S3,  c.  217,  Acts  1855- 
£0,  and  is  as  follows:  "That  the  capital  stock 
In  said  company,  the  dividends  thereon,  and 
the  road  and  fixtures,  depots,  workshops, 
warehouses,  and  vehicles  of  transportation 
belonging  to  said  company,  shall  be  forever 
exempt  from  taxation;  and  It  shall  not  be 
lawful  for  the  state,  or  any  corporation  or 
municipal  police,  or  other  authority  thereof, 
or  of  any  town,  city,  county,  or  district  there- 
of, to  impose  any  tax  upon  such  stock  or  div- 
idends, property  or  estates:  provided,  the 
stock  or  dividends,  when  the  said  dividends 
«haU  exceed  the  legal  interest  of  the  state, 
may  be  subject  to  taxation  by  the  state  In 
commcoi  with  and  at  the  same  rate  aa  money 
at  interest;  but  no  tax  shall  be  imposed  so  as 
to  reduce  the  part  of  the  dividends  to  be  re- 
ceived  by  the  stockholders,  below  the  legal 
interest  of  the  state."  To  meet  the  condition 
contained  in  the  proviso,  the  complainant  al- 
aa  a  matter  of  fact,  that  "no  dividend 
liad  ever  been  paid  on  Its  capital  stock."  The 
demurrer  admitted  the  all^tton.  Thus,  it 
Is  established  that  tbe  time  bas  not  yet  ar- 
rived for  the  state  to  resume  any  part  of  the 
taxing  power  actually  surrendered  by  the 
preceding  portion  of  the  section. 

What  part  of  that  power  was  there  smv 
rendered?  For  reasons  already  stated,  It  Is 
assumed,  and  tbe  state  Is  preduded  from 
daiylng,  that  the  corporation  was  granted 
complete  immunity  from  ad  valorem  taxation, 
and  It  was  so  adjudged  In  the  two  cases  dted. 
It  cannot  escape  obeervatltHi,  bowev^,  that 
only  certain  parts  of  the  corpmntlon's  prop- 
erty, present  and  prospective,  were  mentl<Mied 
fiir  «emptIon,  and  that,  If  the  question  of 
ad  valorem  taxation  were  now  before  the 
«onrt,  the  exemption  should  be  limited  to 
those  parts.  The  company's  franchise  and 
its  surplus  are  two  dements  of  corporate 
property  not  mrattloned  or  Included.  Hie 
former  of  these  Is  a  subject  of  taxatlim,  and 
when  not  exempt  must  be  included  in  the 
Assessment  (Railroad  Oo.  v.  Monow,  87  Tenn. 
406,  U  B.  W.  848;  Railroad  Oo.  v.  Bate,  12 
Lea,  573);  and  the  same  Is  true  of  the  lat- 
ter <Bank  of  Commerce  t.  State  of  Tennessee^ 
161  U.  S.  184.  16  Sup.  Ct  466;  Shelby  Co. 
Union  &  Planters'  Bank,  161  U.  &  149,  16 
Sup.  Ct  658;  State  v.  Bank  of  Commerce,  06 
Tarn.  222,  81  8.  W.  993).  Corporate  property 
bas  been  said  to  con^t  of  three  aerate  and 
•distinct  things,— capital  sfeodc,  franchloe,  and 
anrphis.  People  v.  Coleman  (N.  T.  Atip.)  27 
N.  B.  8ia   In  this  view,  the  word  '"prop- 


erty"  In  the  exemption  clause  of  this  charter 
might  well  be  held  to  Indude  franchise  and 
surplus,  but  for  Its  restrictive  qualiflcatlra. 
The  exemption  Is  not  of  "property"  In  the 
broadest  sense,  but  of  "such  property,"  mean- 
ing that  previously  enumerated.  The  grant 
partlcTdarized  the  things  to  be  exempt,  and 
tor  that  reason  the  exemption  should  be  Umit- 
ed  to  the  particulars  of  the  oiumeratlon. 

About  exemption  from  privil^^e  taxation 
there  appears  to  us  less  room  for  plausible 
debate.  After  a  careful  study  of  the  ex- 
emption clause  In  all  of  Its  parts,  tills  court 
Is  not  able  to  discover  even  an  iudlcatlpa  of 
an  intHitlon  on  the  pert  of  the  I^slature 
thereby  to  grant  immunity  from  privilege 
taxation,  and  much  less  Is  It  able  to  discover 
in  the  language  used  an  unmistakable  pur- 
pose to  do  so.  Such  an  Intention  is  not  ex- 
pressed in  the  words  employed,  nor  can  it 
be  legitimately  Implied  from  them.  The 
thing  upon  which  a  privilege  tax  might  be 
laid— the  company's  business  or  occupation 
—was  not  mentioned,  directly  or  indirectly, 
in  the  whole  clause.  Only  those  things  up- 
on which  an  ad  valorem  tax  might  be  laid— 
property  of  difTerent  kinds— were  enumerated 
or  Included.  The  le^slature  well  knew  4^ 
the  two  kinds  of  taxation  to  which  the  ctnn- 
pany  might  be  subjected,  and  of  the  things 
upon  which  the  one  tax  and  the  other  were 
separately  leviable  (Const.  1834,  art  2,  |  26); 
and.  with  that  knowledge,  It  granted  Im- 
munity to  certain  of  the  things  subject  to 
ad  valorem  taxatlcm,  but  did  not  mention 
or  Indude  that  thing  which  alone  was  sub- 
ject to  prlvflege  taxation.  This  action  of 
that  body  can  be  explained  upon  no  other 
reasonable  hypothesis  than  that  It  intend- 
ed, for  reasons  satisfactory  to  Itself,  and 
which  no  one  may  gainsay,  to  grant  the  Im- 
munity to  the  particular  property  named 
from  that  kind  of  taxation  to  which  it  would 
othmriae  be  subject,  and  to  nothing  else, 
and  from  no  other  taxation.  "Btxpresslo 
nnlns  eat  exduslo  alterins.*' 

The  scope  of  the  exemption  given  to  the 
preceding  portion  of  the  section  Is  In  no 
degree  enlarged,  but  only  conditionally  limit- 
ed by  tbe  proviso.  Tbe  words  "taxation" 
and  "no  tax,"  occurring  In  the  latter,  relate 
exclusively  to  the  same  kind  of  taxation 
^vlously  contemplated,  and  to  the  same 
things  previously  enumerated  for  exemption, 
and  do  not  refer  to  any  different  kind  of 
taxation,  or  introduce  any  new  or  additional 
snhJect-matter.  It  Is  worthy  of  repetition 
that  privilege  taxation  relates  to  a  business, 
an  occupation,  or  tbe  like;  and  ad  valorem 
taxation,  to  property;  and  that  ndthear  In- 
dudes  the  other. 

In  the  present  case  the  complainant  la 
treated  as  having  complete  exemption  from 
the  latter,  and  It  Is  urged  that  this  neces- 
sarily Involves  exemption  from  the  former. 
Not  so.  Bxemption  from  ad  valorem  tua- 
tlon  no  more  Indudes  exemption  from  privi- 
lege taxation  than  the  limtosltion  of  an  ad 
Digitized  by  V^OOg  IC 


Tenn.)  KNOXVILLE  A  0.  B.  GO.  v.  HABBI8.  IIV 


valorem  tu  Indgdes  the  ImpoBltion  of  a 
privily  tax.  If  one  imposition  does  not 
embrace  botb.  one  exemption  does  not  em- 
brace botb.  No  more  Is  it  an  answer  to 
tbls  Interpretation  to  say  that  it  leaves  the 
immniUl7  allowed  less  valuable  to  the  com- 
plainant tban  It  would  otherwise  be.  That 
was  a  matter  for  the  conalderatlon  of  the 
legislature  making  the  grant  Memphis  Gas- 
light Co.  T.  Taxing  Dist.  of  Shelby  Co.,  109 
IJ.  S.  30S,  *3  Sup.  Ct  205;  Turnpike  Cases, 
!I2  Tenn,  372,  373,  22  8.  W.  76.  A  like  ob- 
jection, by  the  holders  of  exempt  shares,  to 
the.  taxation  of  a  bank's  sundns,  though 
conceded  to  be  sound  In  fact,  was  overruled 
as  tmteuatde  In  1ew«  in  the  recent  case  of 
Bank  of  Comm-arce  v.  State  of  Tennessee, 
161  IT.  S.  148,  16  Sup.  Ot.  456. 

It  Is  not  to  be  implied  from  what  has  been 
said  that  no  exemption  from  privilege  taxa- 
tloo  could  have  been  granted  without  nam- 
ing the  object  of  such  taxation  and  exempting 
It  In  «o  many  words.  That  result  could  have 
bem  accomplished  by  a  statement  that  the 
t.-ompan7  was  to  have  exemption  from  all 
taxation,  or  by  any  other  form  of  expression 
that  would,  beyond  doubt,  disclose  such  an 
Intcndon.  But  In  this  case,  as  In  that  of 
New  Orleans  Ott^  &  I«.  B.  Go^  v.  New 
Orleans.  143  U.  8.  196,  12  Sop.  Ot  406,  there 
Is  "no  evidence  of  an  Intention"  to  grant 
exemption  from  privilege  taxatifm.  The  ex- 
t>mptlon  clause  constnied  in  Memphis  v. 
Union  ft  I^anters*  Bank,  131  Tenn.  646,  19 
S.  W.  768,  and  held  to  Intrude  privily  taxa* 
tiim,  recited  th^t  the  charter  tax  named 
should  "be  In  lieu  of  all  other  taxes."  Of 
the  same  Impmrt  were  the  exemption  danses 
befbre  the  court  in  Olty  of  Memphis  v.  Her- 
nando Ins.  OtK,  6  Baxt  527,  and  in  Unlm 
Bank  of  Tennessee  v.  State,  9  Terg.  4S0, 
where  like  holdings  were  made  Besides  the 
great  dlCFerence  between  the  language  of 
those  grants  and  that  of  this  tme,  which 
la  GontnOUng,  It  may  be  remaned.  In  passing, 
that  there  was  some  money  consld«ation  tov 
those  grants.  In  the  form  of  a  commuted 
tax.  and  then  was  none  In  dils  muL  Privi- 
lege taxation  was  not  **withln  the  exin-ess 
letter,  or  necessary  scf^,  ct  the  exempting 
clause"  a04  n.  S.  666.  17  Snpi  Ct  232)  of 
this  charter;  hence  It  was  not  Included,  and 
the  Bubseanent  acts  Imposing  ttie  privilege 
taxes  hare  complained  of  do  not  Impair  the 
obligation  of  the  company's  charter  contract, 
and  therein  violate  section  10  of  article  1  of 
the  federal  constltntlon  and  section  20  ta 
artfade  1  of  the  constltntlon  of  the  state. 

In  the  next  place,  It  Is  aUc«ed  and  urged 
against  the  validity  of  this  I^;lslatlcm  Chat 
the  reqnlsttlon  made  under  the  name  of  a 
prlvOege  tax  Is  not  such  in  reality;  .Oiat  the 
so-called  **tax"  is  not  Imposed  on  the  business 
or  oecupatkn  of  tJie  complainant  which  alone 
ooold  be  Uie  suldect  of  privilege  taxation,  bat 
solely  iQwn  an  abstract  oottdltlon,-^e  mere 
fact  ot  Its  "exemption  from  an  ad  valwem 
tax."   The  constitution  of  the  state  (article  2, 


I  28)  recognizes  only  two  general  kinds  of  tax- 
ation,—ad  valorem  and  privilege.  These  cov- 
er the  whc^e  domain  of  taxation,  and  beyond 
these  the  legislature  may  not  go  in  the  Impo- 
sition of  taxes.  Memphis  v.  Memphis  City 
Bank.  01  Tenn.  588<  19  S.  W.  1045;  Reelfoot 
T^ke  Levee  Dlst  v.  Dawson,  07  Tenn.  151, 
168,  160,  36  S.  W.  1011.  In  respect  of  the 
subjects  of  the  latter  kind,  the  legislative  dkh 
cretlon  has  a  very  comprehensive  range.  At 
the  least,  any  occupation,  business,  employ- 
meat,  or  the  like,  affecting  the  public,  may  be 
classed  and  taxed  as  a  privilege.  Turnpike 
Cases,  02  Tenn.  372.  22  S.  W.  76;  Kurth  T. 
State.  86  Tens.  136,  6  8.  W.  593;  Jenkins  v. 
Bwin,  8  Heisk.  456;  WUtse  v.  State,  Id.  644; 
State  V.  Sehller,  3  Heisk.  281;  Mayor,  etc.,  v. 
Onest,  3  Head,  414;  Bobertson  v.  Heneger,  5 
Sueed,  268;  French  v.  Baker,  4  Sneed.  199; 
Mabry  v.  Tarver,  1  Humph.  94.  The  legi^- 
tion  hMe  Impeached  originated  with  section 
6,  c.  130,  p.  266,  Acts  1889,  and  without  ma- 
terial change,  except  In  amount  of  linnnal  tax, 
has  been  re-enacted  by  each  succeeding  legis- 
lature. Acts  1891  (Bx.  Sess.)  p.  71.  c.  25.  |  4; 
Acts  1893,  p.  145.  c.  89.  |  6;  Acts  1896  (Bx. 
Sess.)  p.  592,  c.  4,  I  7;  Acts  1897,  p.  76,  C. 
2;  S  6.  The  provision  und«r  which  the  aggre- 
gate sum  here  sued  fbr  was  demanded  and 
collected,  so  far  as  need  now  be  quoted,  is  In 
these  words:  *That  the  following  corporar 
tions  shall  pay  directly  to  the  compttoUcff's  of- 
fice the  following  taxes  on  the  foUowing  priv- 
ileges: *  •  •  BaUroad  companies,  not  p^- 
ing  an  ad  valorem  tax  to  the  state,  each"  a 
given  amount  per  annum,  according  to  mile- 
age operated  or  controlled.  Acts  1806,  pp. 
143,  145.  c.  80,  I  6;  Acts  1806  (flx.  Sess.)  p. 
692,  c.  4,  S  7.  nils  language  disclosed,  as  we 
think,  an  otivions  Intmt  on  the  part  of  the 
assemtdy  to  declare  the  btulness,  occupation, 
or  employmeiU  of  the  class  of  railroad  com- 
panies designated  to  be  a  prlvilqce,  and  to 
impose  a  tax  upon  that  business,  occupation, 
or  employment  The  abstract  oondltkm  ot 
Sact  of  "not  paying  an  ad  valorem  tax  to  the 
state"  Is  not  the  thing  declared  to  be  a  prlr- 
Uege  and  taxed  as  such,  but  It  is  merely  de- 
serb>tlve^  and  serves  only  as  a  designation  of 
that  dass  of  raUroad  companies  whose  husl- 
nesB,  occupation,  or  empkqrment  Is  msde  a 
taxaJile  privilege.  In  this  aspect,  the  Turn- 
pike Oases,  02  Tenn.  360,  22  S.  W.  76.  were 
precisely  like  this  one,  though  tfals  feature 
was  not  there  discussed,  fnie  privilege  tax 
there  yraa  laid  on  turnpike  companies  "that 
ocdlect  toll  both  ways."  Tet  the  drcunutance 
of  coUecting  "toll  both  vnyB"  was  not  the 
thing  privileged  and  taxed;  It  was  only  the 
means  of  IdentlCrlng  the  enupanlea  whose 
business,  occupation,  or  employmmt  was  tax- 
ed as  a  ^Ivllege.  But  If  there  was  really  a 
doubt  (and  there  Is  none)  between  this  con- 
struction of  the  presoit  acts  and  that  contend- 
ed for  by  this  complainant,  and  both  were 
pUraslble,  the  former  would  prevail.  If  for  no 
other  reason,  because  It  would  susixin  the 
validity  of  the  legislation,  AlMntendmoi' 
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«ra  I&  {avoT  of  tke  const!  ttrttonaltty  of  an  act 
passed  with  requisite  Cbrm  and  ceremony,  a» 
was  tnie  In  this  Instance;  and.  wber«  one  of 
two  reaaonaUa  eMistractlons  would  rmder 
tiie  law  obnoxtons  to  tbe  constitution  and  the 
otber  wtJuM.  not,  the  latter  would  be  adopted 
by  fha  courts.  Bvith.  St  Const.  |  S32;  Cooley. 
Const  Llm.  (dth  Ed.)  218;  Blact^  Oonst  Law, 
{  28;  Brown  t.  State,  12  Wbeat.  436;  State 
T.  Yardley,  96  Tenn.  660,  32  S.  W.  481;  Man- 
ufacturing Oo.  T.  Falls,  90  Teaa.  469.  16  8. 
W.  1M5:  £1118  T.  Starte.  92  Tenn.  98,  20  S. 
W.  500;  BaUroad  Oo.  t.  Grider.  91  Tenn.  507, 

IB  s.  w.  6ia 

Oomptalnant  further  assallB  fhto  leglsUrtlon, 
and  says  tbat  It  deprives  the  ovmplalnant  of 
Its  property  "wttbout  due  process  of  law," 
thereby  rMating  section  1,  art  14,  of  the 
amendmentB  to  the  oonstltntlon  of  the  United 
States;  and  that  It  deprives  oomplalnant  of  its 
property  otlierwlse  than  by  "the  law  of  the 
land,'*  thereto  violating-  section  a  art  1,  of 
the  constltiitlon  of  the  state.  This  double  as- 
aallment  may  be  treated  as  one  objectloo. 
since  "due  process  of  law"  and  the  *^*law  of 
the  land"  are  synonymous  phrases,  and  that 
which  Is  vlMatlve  of  the  one  Is  violative  of 
the  other  also,  and  vice  versa.  State  v.  Sttk- 
ten.  6  Gold.  2S4,  214;  Knox  v.  State,  9  Baxt 
207;  Ervlne's  Appeal,  16  Pa.  St  236;  Fai" 
sons  V.  Russell,  11  Uich.  120;  Den  v.  Im- 
provement Co.,  18  Bow.  272;  Davidson  v. 
New  Orleans,  96  U.  S.  97. 101;  Omley.  Const 
Llm.  p.  429  et  seq.  A  corporation  is  a  "per- 
■on"  within  the  meaning  of  the  provlsloa  for- 
bidding the  deprivation  of  property  **w1tlkoirt 
due  process  of  law"  (Tomplke  Boed  Co.  t. 
Sandfbrd,  164  IT.  &  578»  17  Snp.  Ct  198;  Rall- 
road  Oo.  v.  WUb,  165  U.  S.  160,  17  Sup.  Ot 
asS).  and  a  "man"  wUJkln  that  forbidding  dep- 
rivslloB  of  {wopertT-  mherwlse  than  "the 
law  of  tiw  land."  These  acts  invose  a  tax  on 
otrtaln  ootprafttions.  TS»  tax  Is  to  t»  paid  In 
money,  and  money  to  "pnqnrty."  Conse- 
qaently  the  ImposltloD  and  conectkm  of  the 
tax  Is  a  deprivatlm  of  property,  and  the  actt 
are  void  as  In  conflict  with  those  provl- 
alaoa.  If  It  be  troe  that  the  tax  bnpoaed  li 
ct^lectible  otherwise  than  by  "due  process  of 
law*'  or  by  'the  law  of  the  land.*'  The  pre- 
cise objection  pressed  against  ti»  sets  Is  that 
tbey  contttnte  vlelona  class  legislation,  hi 
that  aa  alleged  In  the  bni,  they  apply  to  only 
two  of  the  sevoity-flv*  railroad  compasiea 
operatUi«  ot  contn^taig  Uses  of  road  lb  tSie 
Mate,  and  Ibe  classlfleatlon  la  nmatnial  and 
arbUzaiy.  The  acts  do  dtvide  the  ratlnad 
eompaniea  In  the  state  Into  two  classsK  (1) 
Those  '*not  paying  an  ad  ralorem  tax  ta  the 
alate,"  and  (SQ  those  paying  sndi  tax;  and 
tiiey  Impose  a  privilege  tax  upon  those  of  the 
ftnrmer  daas  only.  This  is  class  leglalation, 
oadonbtedly,  but  It  Is  not  of  tbe  vldons  of 
fOrbiddeD  kind.  It  ai^Ues  equally  to  all  cot^ 
poratlfHis  that  are  or  may  be  In  like  altnatlon- 
or  drcnmstanoea,  and  thereby  meets  the  first 
reqalrMttent  of  valid  class  l^isIsUon;  and  It 
makea  a  natural  and  xmuKraable  daaalflcatlrai, 


thereby  meeting  tte  other  requirements  of 
such  legislation.  Sutton  v.  State,  96  Tenn. 
696^  710,  86  S.  W.  697;  State  v.  Alston,  94 
Tenn.  674,  30  S.  W.  7B0;  Tnmplke  Cases,  92 
Tom.  869,  22  8.  W.  76;  Railroad  Co.  t.  Cri- 
der.  91  Teon.  19  a  W.  618;  Stratton 
Morris,  89  Teon.  600,  16  8.  W.  87;  Demo- 
vlUe  V.  Davidson  Co.,  87  Tenn.  214.  10  S.  W. 
SS3;  Debardelaben  v.  State,  99  Tenn.  — ,  42 
8.  W.  681;  Lowe  v.  State  of  Kansas,  t6S  U.  S. 
81,  16  Sup.  Ct  1031;  Railroad  Co.  v.  Bails, 
1(55  U.  S.  150,  17  Sup.  Ot.  255;  Jones  v:  Brim, 
165  U.  a  180. 17  Sup.  Ct  282;  Tnmplke  Road 
Co.  T.  Sandford,  164  U.  S.  878,  17  Sup.  Ct  198; 
New  York,  N.  H.  A  H.  B.  Co.  v.  People.  16S 
U.  S.  628,  17  Sup.  Ct  418;  Hayes  v.  Missouri, 
120  D.  S.  63,  7  Sup.  Ot  890;  BeU'a  Gap  R. 
Co.  T.  Pennsylvania,  134  IT.  S.  232, 10  Sup.  Ct. 
833;  Railway  Co.  v.  Wright,  161  U.  S.  470,  14 
Sup.  Ct  896.  That  It  meets  the  flrat  of  these 
requirements  Is  self-evident  atfd  that  it  meets 
the  other  one  becomes  manifest  when  It  is 
considered  that  those  companies  upon  whtcb 
the  privilege  tax  is  Imposed  are  not  other- 
wise making  any  contrltraticm  to  the  support 
of  the  state  government  that  protects  their 
business  and  property  In  the  same  manner 
ttiat  It  does  those  of  (be  companies  of  tbe 
other  class,  which  are  contributing  their  part 
to  that  support  by  the  {wyment  of  an  ad  va- 
lorem tax.  What  sounder  and  more  natural 
reason  could  be  found  for  a  elasslfl  cation  than 
tbat  these  are  already  bearing  some  of  tbe 
burdens  of  government  and  those  are  not?  A 
dasslflcation  with  such  a  reason  to  support  It 
(and  it  may  have  l>een  prompted  by  those 
which  tbe  conrt  may  not  and  need  not  state 
or  discover)  cannot  Justly  be  characterized  as 
unnatural  and  arbitrary.  Tbe  ground  for  the 
classification  upheld  in  the  Turnpike  Oases,  92 
Tenn.  S69t  22  &  W.  75,  was  not  so  strong-,  and 
yet  It  waa  hi  som&d^ee  of  the  same  nature. 
The  act  there  questioned  (Acts  1891  [Ex.  Sees.] 
p.  67,  c.  2S»  1 8)  Imposed  a  privilege  tax  <»  all 
turnpike  eompanles  **that  collect  tolls  both 
ways."  and  not  oa  others.  Manlfestfy  tbe 
principal,  if  not  ttie  only,  reastm  Cor  -mis 
classification  was  that  the  companies  anbject 
ed  to-  the  tax  were  enjoying  greater  advan- 
tages, with  the  sanction  of  the  state,  than 
those  enjoyed  by  the  companies  not  so  taxed. 
It  Is  of  no  cnueqaence  that  there  may  be 
but  two  railroad  cempanleB,  as  alleged  in  the 
bin,  to  whlcb  this  privilege  tax  may  ap^; 
Cbr  *Mt  mattCES  not  how  tew  the  persiHis  are 
who  BUiy  be  included  In  a  class.  If  all  who 
are  or  may  com»  Into  the  like  sitnatlui  or  dr^ 
cumstances  be  embraced  in  the  class,  the  law 
to  general,  and  not  partial.''  Stratton  t.  Mor^ 
lia,  89  Tenn.  522,  IB  8.  W.  82;  Budd  State; 
8  Hnm^  492. 

It  is  also  alleged'  and  urged  that  tUs  legls- 
Utlcm  Is  in  conflict  with  section  S,  art  11,  of 
the  state  eonetltntlon,  In  that  it  dlmbdsbes 
oom^alnantfs  corporate  "powers*  by  "specdal 
taws."  Thoe  are  two  brief  and  coDcludre 
answers  to  this  Impeachmrat:  (Xf  The  acts 
la  quatlon  are  genmU,  andjiot  8pei^>  laws; 
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(3)  tiiey  do-  not  dlmlKlsli  oemplalnant's  corpo- 
rate power*.  The  laws  are  general,  within 
tbe  meaning  of  this  provistoa.  because,  as  al- 
ready Been,  thej  iDclnde  equally  all  persona 
who  are  or  may  be  Ld  the  altnation  and  dr- 
cumatances  aaatemplated.  In  UUb  particular 
the  requirement  of  section  8,  art.  U,  is  the 
same  as  that  of  section  8.  art.  1,  of  the  con- 
stitution. Stratton  t.  Morris,  88  Xenn.  522, 
523,  15  S.  W.  87;  Sutton  t.  State,  86  Tenn. 
706,  706,  36  S.  W.  687;  Debardelaben  v.  State, 
99  Tenn.  — ,  42  S.  W.  684.  The  corporate 
"powers"  referred  to  are  not  diminished  by 
the  Imposition  of  a  privilege  tax  on  a  corpo- 
ration that  has  no  l^^al  exemption  from  such 
a  tax.  This  is  Inevitably  so,  since  the  im- 
position of  the  tax  tai^es  away  nothing  that 
the  corporation  had  previoualy.  Indeed,  the 
"powers"  of  a  corporation  with  a  legal  right 
to  such  an  exemption  would  not  be  diminish- 
ed by  the  wrongful  imposition  and  collection 
of  such  a  tax,  because  corporate  "powers"  do 
not  include  exemption  from  taxation.  Mem- 
phis T.  Memphis  City  Bank,  91  Tenn.  580,  G90, 
1&  S.  W.  1045.  The  latter  would  be  an  im- 
pairment of  the  otiligatlon  of  the  contract, 
but  not  a  diminution  of  corporate  powers. 

It  has  been  suggested,  with  the  emphasis  of 
repetition,  tliat  these  acta  were  not  passed  In 
good  faith,  but  with  the  unjust  motive  of  de- 
priving the  companies  affected  thereby  of  an 
advantage  previously  conferred.  Of  this  we 
see  ju>  indication.  Moreover,  the  courts  have 
nothing  to  do  with  the  motives  of  the  l^isla- 
ture,  nor  with  the  policy  or  Impolicy  of  Its 
laws.  Coast  art  2,  {  2;  Sutton  r.  State,  96 
Tenn.  098,  36  &  W.  697;  Manufacturing  Co. 
T.  Falls,  90  Tenn.  481,  16  S.  W.  1046;  WU- 
Uams  T.  NashviUe.  89  Tenn.  486,  16  S.  W. 
364;  Peck  v.  State,  SG  Tenn.  262,  6  S.  W.  389; 
Ballentine  v.  Mayoc.  etc,  15  Lw.  634;  Lynn 
T.  Polk,  8  Lea,  229;  Nlchol  v.  Mayor,  etc..  of 
NaahvlUe,  9  Hmnph.  253;  I^ulsvllle  ft  N.  IL 
Co.  V.  County  Court,  of  Davidson,  1  Sneed, 
688;  Ferguson  t.  Bank,  3  Sueed»  606;  Coo- 
l«y,  Cimst  JAm.  202. 

A  Ilka  reply  must  be  made  to  the  other  sng- 
geatioQ,  that  this  tax,  if  now  sanctioned,  may 
hereafter  b»  so  Increaaed  as  to  equal  an  ad 
valorem  tax,  which  would  make  the  burden 
upon  complainant  as  great  as  if  it  had  no 
exemption  at  aU.  If  ttie  legislature  baa  the 
l^;al  right  to  Irapow  a  privilege  tax,  the 
amount  of  the  Imfwsltioa  Is  a  matter  within 
its  discretion.  "Our  only  eoneem  la  with  the 
validity  of  the  tax;  aU  else  Ilea  beyond  the 
domain  ot  our  Jurisdiction."  Delaware  Rail- 
road Tax,  18  Walt  231;  California  v.  Central 
Pac.  B.  COh  127  U.  S.  1,  41,  8  Sup.  Ct  1073; 
Home  Ina  Co,  v.  New  York  State,  134  U.  a 
&9i,  10  Sufi.  Ct  693;  Jenkins  v.  Ewln.  8 
Heisk,  477.  If  this  were  not  so,  the  courts, 
certainly,  could  not  anticipate  legislative  ac- 
tion and  pronounce  decrees  in  advance  of  It 

Finally,  It  is  said  tbat  this  legislation  is  un- 
constitutional and  void  beeause  It  Imposes  a. 
tax  on  interstate  QommeEC&  The  federal 
constitution  (article  1,  1 8»  d.  8)  rests  la  ooiir 


gresa  "power  to  reeulate  commerce  with  fnt^ 
eign  nations  and  among  the  several  states, 
and  among  the  Indian  tribes,"  and  in  doing  so 
im^edly  forbids  any  atots  the  right  to  exer- 
cise Bucb  power  without  the  consent  of  con- 
gresB,  Commerce  anu>i^  the  states  is  usual- 
ly and  appropriately  called  "Interstate  com- 
merce." The  controlling  power  of  congreaa. 
in  the  regulation  of  this  commerce,  and  the 
lack  of  Independent  power  In  this  domain  on 
the  part  of  the  states,  have  been  strongly  af- 
firmed and  explicitly  decided  In  nomerons- 
coses.  Breunan  v.  City  of  Titusviite.  163  U. 
S.  302, 14  Sup,  Ct  829;  Crutcher  v.  Kentucky, 
141  U.  S.  58.  11  Sup.  Ct  851;  Wng  v.  Mlnh- 
Igan,  135  U.  S.  166,  10  Sup.  Ct.  729;  Bob- 
bins V.  Taxing  DIst,  120  U.  S.  480,  7  Supw 
Ct  592;  Asher  v.  Texas.  128  U.  S.  129,  9  Sup. 
Ct  1;  Stoutenbur^  v.  Hennlck,  129  U.  a 
141,  9  Sup.  Ct  256;  McCall  v.  CalifDmla,  138. 
U.  S.  104,  10  Sup.  Ct  881;  Lelsy  v.  Hardin. 
135  U.  a  106,  10  SupL  Ct  681;  Leloup  v.  Port 
of  MobUe,  127  U.  a  646.  8  Sup.  Ct  1380; 
GlUxins  V.  Ogden,  9  Wheat  1;  Brown  v. 
State  of  Maryland,  12  Wheat  419;  Welton 
V.  State  of  Missouri,  91  U.  8.  278.  Elrery  tax 
on  interstate  commerce  is  a  burden  npon,  and 
TO  that  extent  a  regulation  of,  tliat  commerce, 
and,  when  imposed  by  a  state  law  and  with- 
out the  assent  of  congress,  it  is  illegal,  and 
the  law  imposing  It  is  obnoxious  to  the  fed- 
eral conetttutton,  and  for  that  reason  null  and 
void.  Welton  v.  State  of  Missouri.  »L  U.  a, 
278;  State  v.  Scott  98  Tenn.  — ,  39  S.  W.  1. 
Therefore  theae  acts,  which  w&k  passed  with- 
out the  assent  of  congress,  must  be  adjudged 
Invalid  if  the  tax  Imposed  by-  them  should 
be  found  to  be  i^n  Interstate  commerce. 
The  complainant's  line  of  road  lies  wholly 
within  this  state,  yet  It  has  traffic  connections, 
with  other  lines  extending  Into  other  states, 
and  in  that  sense  is  engaged  in  Interstate,  as 
well  as  internal,  business  or  commerce.  Tbfr 
railroad  companies  to  which  tiie  acts  apply 
ate  required  to  pay  a  privilege  tax  according 
to  mileage,  as  follows:  "Each  company  op- 
erating or  controlling  400  miles  or  more  of 
road  In  this  state,  for  taking  np  and  trans- 
porting freight  and  passengers  from  one  point 
to  another  in  this  state,  per  annum,  $10,000.. 
ICacb  company  operating  or  controlling  from 
100  to  400  miles  ot  road  In  this  state,  for 
taking  up  and  transporting  freight  and  pas- 
sengers from  one  point  in  tbls  state  to  an- 
other point  in  this  state,  per  annum,  f5,000. 
Each  company  operating  or  controlling  from 
25  to  100  miles  of  railroad  In  this  state,  for 
taking  up  and  transporting  freight  and  pas- 
aengeis  from  <uie  point  In  this  state  to  an- 
other point  In  tUa  state,  par  annum,  $1,000. 
Each  company  <q>eraUng  or  controlling  less 
than  ^  mites  of  railroad  in  this  state,  for 
taking  up  and  transporting  freight  and  pas- 
sengers from  one  point  in  this  state  to  an- 
other point  in  this  state,  per  annum,  fiOO." 
Acta  1893,  pp.  143,  145,  c.  89,  8  6;  Acts  1895 
(Bx.  Sess.)  p.  c.  4,  I  7.  There  can  be 
,no  doubt  fimn  tbla  language  tbpt  the  legis 
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latlve  Intent  was  to  impose  this  tax  solel7 
and  alone  upon  baslness  or  commerce  done 
wholly  within  tbla  state,— upon  internal  or  In- 
trastate commerce,  a«  contradistinguished 
from  interstate  commerce.  The  Imposition  is 
made  "for  taking  np  and  transporting  freight 
and  passengers  from  one  point  In  this  state 
to  another  point  in  this  state."  In  which  busi- 
ness there  Is  no  eletnent  of  Interstate  com- 
merce. The  latter  Is  effectually  excluded 
from  the  operation  of  the  law,  and  is  in  no 
way  affected  by  it  That  part  of  the  busi- 
ness which  may  be  interstate  is  permitted  to 
go  on  without  let  or  hindrance;  no  burden 
Is  laid  upon  It;  nothing  done  to  r^ulate  or 
Impede  Its  free  prosecution.  Such  legislation 
is  Talld,  and  not  void.  Osborne  t.  State  of 
Florida.  164  U.  8.  650,  17  Sup.  Ct  214; 
Onitcher  v.  Kentucky,  141  TJ.  S.  58.  11  Sup. 
Ot  851;  Gibbons  t.  Ogden,  8  Wheat  195; 
Osborne  t.  State,  33  Pla.  162,  14  South.  588; 
Lumberrllle  D^ware  Bridge  Oo.  v.  State 
Board  of  Assessors,  55  N.  J.  Law,  529.  26  Atl. 
Til.  The  unanimous  opinion  of  the  court  Is 
that  the  legislation  drawn  In  question  Is  with- 
out conflict  with  any  provision  of  the  consti- 
tution, state  or  federal.  Let  the  decree  dia- 
mlflslng  the  Nil  be  affirmed. 


SULLtYAN  T.  DAVIDSON  et  aL 

(Obort  of  CSianceiy  Appeals  of  I^onessee.  Not. 

13.  1897.) 

Advbrsk  PoaasBsioN— Claim  op  Owkbkship— 

L.IUITATIONS. 

If  a  tax  deed  to  defendants,  of  Isod  former- 
ly owoed  by  a  third  person,  describes  the  land 
ay  metes  and  boonds,  and  id  so  doing  includes 
a  portion  of  an  sdjoining  larger  tract  owned  by 
complainant  the  occupancy  by  defendtints  to 
the  boundaries  so  defined  is  suCBcient  to  put  the 
seven-fear  statute  in  operation  ssainst  complain- 
ant where  the  improvements  and  boundancs  of 
the  oriKiaal  smaller  tract  have  become  practical- 
ly lost  aud  complainant  knows  of  the  extent  of 
defendants'  claim  and  this  though  complainant's 
grant  ia  later  than  that  of  the  person  whose  title 
passed,  by  tiie  tax  deed,  to  defendants. 

Appeal  from  chancery  court,  Morgan  coun* 
ty;  H.  B.  IJndsay,  Chancdlor. 

Bill  George  H.  SulUvan  against  B.  T. 
Davidson  and  others  to  eject  defendants  from 
certain  land.  From  the  judgment  rendered, 
complainant  appeals.  Affirmed. 

Wright  &  Wright  for  appellant  Yanere 
Bros.,  Staples  &;  Staples.  John  M.  Davis,  and 
l^mpletm  &  Gates,  for  respondents. 

WILSON.  J.  The  original  bill  in  this  cause 
was  filed  June  28,  3S95,  to  eject  defendants 
from  a  tract  of  land  In  Morgan  county  em- 
braced In  Morgan  connty  entry  No.  1.7t^  and 
granted  by  the  state  under  Its  grant  No.  22,- 
341.  and  to  recover  damages  for  waste  com- 
mitted on  It.  The  bill  avers  that  complain- 
ant Is  the  owner  In  fee  of  the  land,  which  la 
described;  that  In  January,  18^  the  defend- 
ants unlawfully  entered  upon  and  took  pes- 
tfession  of  It;  that  they  are  Btlll  In  posses- 


sion, catting  and  removing  the  valuable  tim- 
ber therefrom;  that  they  are  setting  up  some 
sort  of  pretended  claims  to  the  land,  the  pre- 
cise nature  of  which  is  not  known,  but  which 
are  invalid  and  frandulent;  and  It  is  asked 
that  they  be  ejected,  that  tb^  pretended 
claims  be  removed  as  clouds  upon  the  titl*.* 
of  complainant,  and  that  he  have  a  reference 
to  ascertain  bis  damages  occasioned  by  their 
trespasses  and  removal  of  timuer,  etc.,  from 
the  premises.  The  complainant  filed  an 
amended  and  supplemental  bill,  bringing  one 
or  more  additional  parties  before  the  court 
But  fts  this  amendment  was  filed  simply  for 
the  purpose  of  enjoining  the  parties  from 
cutting  and  removing  timber  from  the  prem- 
ises, It  need  not  be  further  noticed,  under  the 
issues  and  questions  before  us.  The  defend- 
ants filed  separate  answers  for  the  most  part 
in  which  they  set  out  by  metes  and  bounds, 
the  lands  respectively  claimed  by  them,  and 
disclaimed  with  respect  to  all  the  remaind^ 
of  the  land  embraced  In  the  descriptions  and 
boundaries  claimed  by  complainant 

It  Is  useless,  at  this  stage  of  the  opinion,  to 
set  out  the  respective  lands  claimed  by  the 
different  defendants.  It  is  sufilcleut  to  say 
tliat  their  respective  claims  were  defined  by 
specific  metes  and  bounds,  and  a  disclaimer 
of  occupancy  and  entry  upon  any  lands  ex- 
cept those  which  they  respectively  claimed. 
A  large  volume  of  proof  was  taken  In  the 
cause.  Pending  the  trial  b^ow,  the  com- 
plainant dismissed  his  bill  in  so  far  as  it 
sought  a  recovery  of  tracts  designated  as 
tracts  Nos.  2.  3,  4.  6,  and  6,  claimed  by  de- 
fendant James  W.  Melton  In  his  answer.  It 
should  have  been  stated  that  all  the  defend- 
ants claimed  title,  and  that  they  were  pro- 
tected by  a  seven-years  open,  notorious,  and 
adverse  possession  of  the  respective  parcels 
of  land  claimed  by  them.  Some  of  the  de- 
fendants also  relied  upon  the  fact  of  20  yean^ 
adverse  possession,  and  the  presumption  of  a 
grant  baaed  upon  their  long  possession.  The 
chancellor  heard  the  cause  September  8, 1896, 
upon  the  pleadings  and  evidence.  He 
and  decreed  that  complainant  was  entitled  to 
no  relief  against  defendants  B.  S.  Davidson 
and  wife  and  James  W.  Melton,  and  that 
these  defendants  were  entitled  to  remain  in 
possession  ot  the  land  dalmed  by  tliem  in 
their  answers,  respective;  that  they  were 
fully  protected  by  the  statute  of  limitation  of 
seven  years  und«r  their  actual  possession  for 
that  time  before  the  bill  was  filed.  The  bill 
was  dismissed  as  to  them,  and  a  decree  for 
the  costs  Incident  to  them  was  adjudged 
against  the  com[da]nant  and  his  aecurity  on 
his  prosecution  bond.  In  the  decree  It  is  re- 
cited that  i>Q  the  trial  of  the  cause  these  de- 
fendants objected  to  the  reading  of  the  deed 
from  George  F.  Girding  to  Eliza  M.  Girding, 
and  to  both  deeds  offered  by  complainant  as 
evidence,  dated  in  1878,  on  the  ground  that 
said  deeds  were  ciiampertous  and  void,  and 
not  legal  evidence  against  aald  defendants. 
The  chancellor  hdd  and  decreed,  aa  to  the 
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other  defendants,  that  the  complainant  was 
not  entitled  to  recover  any  part  of  entries 
Nos.  1.612  and  2,401.  but  that  he  was  enti- 
tled to  recover  entry  No.  2,848,  claimed  by  de- 
fendants, outside  of  said  entries  1,^  and 
2,401  and  Inside  of  entry  1,792,  and  as  to  this 
land  so  decreed  to  complainant  It  was  order- 
ed that  a  writ  of  possession  Issue  to  put  him 
in  the  peaceable  possession  of  It  The  decree 
recites  that,  in  the  event  of  an  appeal  of  the 
case  to  the  supreme  court,  both  the  original 
plats  on  file  were  to  be  sent  with  the  tran- 
script. He  further  bela  and  decreed  that 
complainant  was  entitled  to  recover  of  de- 
fendant L.  T  Potter  on  all  lands  claimed  by 
said  Potter  In  his  answer  Inside  of  entry  No. 
2,448,  except  in  so  far  as  entries  No.  1,912  and 
No.  2,401  conflict  with  and  lap  on  entry  No. 
2,848.  The  decree  recites  that  it  was  agreed 
that  defendant  Potter  should  recover  from 
complainant  his  100-acre  tract  west  of  his  60- 
acre  tract,  and  also  his  50-acre  tract  located 
adjoining  and  Immediately  east  of  his  100- 
acre  tract,  both  located  on  and  west  of  Little 
Olear  creek.  It  is  further  recited  In  his  de- 
cree that  the  last  and  east  line  of  the  50- 
acre  tract  of  ii.  T.  Potter  was  to  ran  a 
straight  or  direct  line  from  the  comer  to  the 
beginning  comer,  until  It  reaches  his  present 
old  Improvements  near  his  ftalll,  then  to  run 
around  eastward  and  southward  with  the  line 
of  the  old  Improvements  to  where  It  would 
strike  said  direct  line  to  the  beginning.  The 
decree  recites  that  on  the  trial  of  the  cause 
complainant  objected  to  the  reading  of  the 
deed  from  Oarret  Hall  to  O.  G.  Kelmbusch, 
and  by  O.  O.  Kelmbusch  to  Eliza  M.  Girding, 
on  the  ground  that  said  deeds  were  champer- 
tous  and  void.  The  decree  also  states  that 
the  complainant  objected  to  the  deed  from 
F.  W.  Glnling,  claiming  to  be  attorney  in 
fact,  to  Carl  Yon  Porstner,  because  void,  as 
E3iEa  H.  Girding,  for  whom  he  pun;)orted  to 
be  acting  as  attorney  In  fact,  was  at  the  time 
a  married  woman.  From  the  decree  holding 
against  complainant  In  favor  of  any  of  the 
respondents,  complainant  prayed  an  appeal 
to  the  next  term  of  the  supreme  court,  which 
was  granted.  'Rie  court  adjudged  that  the 
cost,  with  respect  or  incident  to  the  PItmans 
and  L.  T.  Potter,  be  divided  equally;  that  Is, 
that  one-half  the  cost  be  adjudged  against 
the  complainant  and  his  surety  and  the  other 
balf  against  the  defendants  Pitman  and  Pot- 
ter. All  questions  of  reference  to  the  master 
to  ascertain  damages  done  by  any  of  the  re- 
spondents for  timber  cut  and  removed  were 
reserved  for  further  adjudication,  and  also 
the  question  of  damages  to  any  of  the  defend- 
ants because  of  the  wrongful  suing  out  of  the 
writ  of  Injunction  by  complainant. 

The  complainant  has  assigned  errors.  The 
errors  assigned  are:  "First.  The  court  erred 
In  not  sustaining  the  bill  and  giving  complain- 
ant a  decree  for  all  the  land  he  sued  for,  not 
covered  by  his  dismissal.  Second.  Error  In 
decreeing  that  comidalnant  was  not  entitled 
to  recover  tlie  land  dalmed     respondentB  J. 


W.  Melton  and  B.  T.  Davidson  and  wife,  and 
in  decreeing  that  said  parties  had  good  titles 
to  the  land  claimed  by  them.  Third.  Error 
In  decreeing  that  said  defendants  had  per- 
fected their  title  to  the  land  claimed  by  them, 
before  this  suit  was  brought,  under  and  by 
vlriue  of  the  statute  of  limitations.  Fourth. 
Error  in  holding  that  complainant  was  not  en- 
titled to  recover  any  laud  Inside  of  Morgan 
county  entries  Nos.  I,til2  and  2,401.  Fifth. 
Error  In  not  giving  complainant  a  decree  for 
all  the  land  sued  for,  and  not  claimed  by  any 
of  the  defendants.  Sixth.  Error  In  adjudging 
any  part  of  the  cost  against  complainant,  and 
in  refusing  to  adjudge  It  against  the  defend- 
ants." 

Coming  now  to  the  particular  questions  in- 
volved In  the  case,  It  Is  proper  to  state  that 
defendant  James  W.  Melton,  In  his  answer, 
claims  to  own  sts  or  seven  tracts  of  land  In- 
side of  the  boundaries  sued  for  by  complain- 
ant, and  he  relies  on  his  title  papers  and  the 
statute  of  limitations,  and  disclaims  as  to  the 
rest  of  the  land  sued  for.  As  before  Intimat- 
ed, after  his  answer  was  filed,  complainant 
dismissed  his  bill  with  respect  to  what  are 
known  In  the  record  as  tracts  Nos.  2,  3,  4,  S, 
and  6.  Only  tract  No.  1,  as  It  Is  known  In  the 
record,  Is  In  dispute  between  comidalnant  and 
d^endant  Melton.  Davidson  and  wife  an- 
swered the  bill,  and  claimed  tide  to  a  part  of 
the  land  sued  for,  and  relied  upon  the  statute 
of  limitations.  Reason  R.  Pitman,  another 
defendant.  In  his  answer,  claimed  three  sepa- 
rate tracts  of  land,  and  relied  upon  the  stat- 
ute of  limitation.  He  disclaimed  as  to  all  the 
rest  of  the  land  sued  for.  Reuben  W.  and 
George  W.  Pitman,  In  their  answer,  claimed 
the  separate  tracts  of  land  set  out  In  their  an- 
swers, being  three  in  number,  and  relied  upon 
the  statute  of  limitation,  disclaiming  as  to  all 
the  rest  L.  T.  Potter  claimed,  in  his  answer, 
the  tracts  of  land  set  out  In  his  answer,  and 
rdled  upon  the  statute  of  limitation.  The 
chancellor,  with  respect  to  the  Potter  claims, 
allowed  the  defendant  two,  so  that  thwe  Is  no 
controversy  between  complainant  and  Pottn 
except  with  respect  to  the  third  tract  describ- 
ed in  his  answer.  As  before  Intimated,  com- 
plainant claims  the  land  under  Morgan  coun- 
ty entry  No.  1,7«2,  dated  November  11, 1836, 
and  grant  from  the  state  No.  22,341,  dated  Au- 
gust 18,  1817,  and  a  chain  of  title  from  the 
grantee  down  to  A.  S.  Sullivan,  the  complain- 
ant being  the  only  heir  of  A.  S.  Sullivan,  who 
died  In  1887.  The  Immediate  title  under 
which  J.  W.  Melton  claims,  with  respect  to  his 
land,  Is  a  tax  deed  from  William  R.  Williams, 
tax  collector  of  Morgan  county,  to  Melton  and 
Keith,  dated  September  5,  1870.  Davidson 
and  wife  are  the  heirs  of  Keith,  and  they  and 
Melton  divided  the  land  conveyed  to  Melton 
and  Keith  by  the  tax  collector,  and  the  divi- 
sion sets  out  the  land  respectively  daimed  by 
them,  by  metes  and  bounds.  Defendants  Reu- 
ben W.  and  George  W.  Pitman  claim  under 
three  grants  to  John  Pitman,  who,  It  Is  &!• 
was  their  father.   These  grants 

Digitized  by 


43  aOUTfiW'ilXITERX  K]!a>URTDB. 


Xoa.  27,000,  27.061.  and  27,002,  all  of  date  Au^ . 
gust  10,  18^.  As  before  stated,  the  cbaiicel- 
lur  decreed  tbat  complaliuuit  was  entitled  to 
no  relief  against  Melton  and  DavidsoD  and 
wife;  and  dismissed  his  hlU  aa  to  tbem,  with 
casta.  He  decreed  that  complainant  was  not 
entitled  to  recover  any  land  Inside  of  the  en- 
tries Xos.  1,612  and  2,4U1,  but  was  enUtled  to 
recover  entry  No.  2.848,  in  so  far  as  it  did  not 
conflict  with  the  two  other  entries  just  men* 
tloned.  A  consent  decree  was  made  aa  to 
two  of  the  Potter  tracts.  The  complainant 
yrayed  an  appeal,  aa  before  stated. 

The  cou4>lainant  has  the  oldest  entry  and 
tiie  oldest  grant,  and,  nothing  farther  ap- 
pearing,  would  be  entitled  to  recover.  His 
giant  excludes  all  prior  entries  and  grants 
unbraced  within  the  general  bonndaries  of 
hla  grant.  The  defendants  Melton  and 
Davidson  and  wife  dahn  under  a  tax  deed 
which  purported  to  conv^  by  metes  and 
bounds  1,600  acres,  In  dispute  aa  to  them, 
and  their  contention  is  that  this  la  the  1,600 
acres  Imown  In  the  record  as  the  "Carl  Von 
Forttner  Tract,"  which  was  sold  for  taxea. 
and  at  which  sale  they  became  the  pur- 
chasers. They  Insist  that  they  had  been  in 
open,  notorious,  and  adverse  possession 
this  land  ever  since  the  tax  sale,  and  there  is 
U0  doubt  from  the  evidence  Ui  the  record  that 
they  bad  been  in  possession  of  It  ever  since. 
In  order  to  avoid  the  effect  of  possession  unr 
der  this  deed,  the  complainant  insists  that 
their  possessions  and  inclosures  were  on  parts 
of  the  land  to  which  be  had  no  title  under  hla 
pant  In  other  words,  they  were  on  old 
grants  superior  to  his,  and  which,  by  the 
terma  of  his  grant,  were  excluded;  and  the 
argument  is  that,  their  possession  being  with- 
in the  limits  of  grants  superior  to  the  grant 
of  complainant,  their  possession  only  extends 
to  the  limits  of  those  old  grants,  and  that 
their  possession  was  not  adverse  to  him  In 
the  sense  of  the  law,  and  did  not  extend  be- 
yond the  limits  of  the  old  grant  The  defend- 
ants say  that  they  hold  under,  or  that  their 
possession  runs  back  to,  the  deed  of  Miza  N. 
Qirding  to  Carl  Von  Forstner,  which  was  reg- 
istered August  1.  1840.  This  deed  purports 
to  have  been  made  by  EUfa  N.  Girding  by 
attorney  in  fact  It  appears  that  title  to 
complainant's  grant  waa  vested  hi  Eliza  N. 
Girding  by  a  deed  from  her  husband,  George 
F.  Girding,  of  date  January  3,  18^,  and 
that  at  this  time  she  was  a  feme  covert,  resid- 
ing In  New  York,  and  the  contention  of  com- 
plainant is  that  she  did  not  part  with  her  ti- 
tle to  the  land  embraced  in  the  grant  until 
she  Joined  with  ber  husband,  George  F.  Gird- 
ing, in  a  deed  to  WiUlam  A.  Kobbe,  March  1, 
1867.  It  ^ears  that  January  20.  1819.  F. 
W.  Girding,  claiming  to  act  as  attorney  for 
Eliza  N.  Girding,  conveyed  to  Carl  Von  Forst- 
ner, 1,500  acres  of  land,  which  Is  known  in 
the  record  as  the  "Forstner  Tract,"  and  this 
Forstner  tract  la  the  land  sold  by  WlUlams, 
tax  collector,  and  bought  by  defendants  Mel- 
ton and  Keith,  and  wtaldi  was  thereaftar 


dlTlded  for  partition  between  Ifetton  and 

Davidson  and  wife,  Davidson  and  wife  being 
the  heirs  of  Keith.  The  pr<^>08ition  of  com- 
plainant is  that  this  title  bond,  parp«M-ang 
to  have  been  execated  by  Girding  as  au  at- 
torney in  fact  for  Mrs.  EUsa  N.  Girding,  was 
nuU  and  void,  and  conveyed  no  title.  The 
contention  of  defendants  Is  tbat  the  pre- 
sumption is  DOW  conclusive  that  the  deed  Is 
valid,  and  that  It  conveyed  the  title  to  Carl 
Von  Forstner,  and  that  having  been  execut- 
ed more  than  20  years  before  the  subsequent 
deed  of  George  F.  Girding  and  hla  wife,  fiUsa 
X.  Gh-dlng,  to  William  Kobbe.  that  Kobba 
acquk«d  no  title  to  this  1.600-acre  tract  from 
Eliza  N.  Girding  by  her  subsequent  deed. 
They  cite  MilL  &  V.  Code.  H  2895v  2890;  2001; 
Shannon's  Code.  K  3761-3705.  In  other 
words,  their  contention  Is  tbat  20  years'  reg- 
Istratlon  is  a  conclusive  presumption  of  the 
authority  for  registration,  and  of  the  due 
execution  of  the  deed.  The  oomplalnant  re- 
lies ulton  the  case  of  Murdock  v.  Leath,  10 
Helsk.  172.  to  show  that  these  stetutes  have 
no  appllcatian  to  the  deed  of  a  married  wo- 
man,  made  under  a  power  of  attomsy,  wher* 
the  complainants  agabist  whom  the  registra- 
tion was  set  up  were  married  women,  and 
under  constraint  and  disability.  Defend- 
ants also  say  that  an  observance  of  the  dates 
of  the  transactions  will  show  that  there  Is 
absolutely  no  merit  in  the  complainant's 
claim,  and  that  all  the  real  equities  of  the 
contest  are  with  the  defendants.  They  cite 
that  January  3,  ISiS,  Carl  Von  Forstner  took 
possession  of  the  land  in  controversy  under 
title  bond  from  O.  Gk  Kelmbusch;  that  De- 
cember 30,  1847.  Garret  Hall  had  conveyed 
some  500  acres,  including  ail  Improvementa, 
to  O.  G.  Kehubusch;  that  January  1&,  1849, 
O.  G.  Kelmbusch  conveyed  this  same  land 
as  1,600  acres.  Including  all  the  Garret  Hall 
hmd,  to  Eliza  N.  Girding;  that  then,  Janu- 
ary 20,  1840.  Eliza  N.  Girding  conveyed  tb» 
1.500  acres  in  question  to  Carl  Von  Forst- 
ner; and  they  say  ttiaU  conceding  the  fact 
that  George  F.  Girding  conveyed  the  5,000 
acres  now  claimed  by  complainant  to  bis 
wife,  Eliza  N.  Girding,  on  January  3. 1S4D.  It 
Is  now  apparent,  after  this  lapse  of  time,  that 
Eliza  N..  on  January  20, 1840,  was  redeeming, 
as  between  herself  and  Carl  Von  Forstner, 
the  title  bond  of  0.  G.  Kelmbusch  previously 
made  by  Kelmbusch  to  Forstner.  George 
F.  Ghrdlng  had  conveyed.  January  3,  18W,  to 
hla  wife.  Kelmbusch.  the  title-bond  vendor 
of  Forstner,  also  conveyed  to  Eliza  N.  Gird- 
ing the  1,600  acres  embraced  In  the  5,000 
acres,  January  15, 1849.  So  they  argue  that  it 
Is  clear  that  these  parties  all  understood  one 
another,  and  that  there  was  never  any  pur- 
pose on  the  part  of  Girding  and  his  wife  to 
claim  any  portion  of  the  1,500  acres.  In  this 
view  of  what  defendants  claim  to  be  their  eq- 
uities, they  say  It  Is  entirely  proper  and 
meritorious  for  them  to  claim  that  the  deed 
from  George  N.  Girding  to  his  wife.  Eliza  N. 
Girding,  of  date  January  8.,  1848,  la  chanir 
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pertcWB  and  YtA<L  because,  they  say,  that 
at  tilt  time  at  ttiis  coDveyance  Von  Forstner 
was  tn  actoal  poflseBslon  of  the  1,500  acres 
Inside  of  the  boundaries  described  In  bis  ti- 
tle .bond  of  January  S,  1S49.  The  complain- 
ant annran  this  propoeltlon  by  saying  that 
the  posseasion  was  limited  to  the  Garret  Hall 
lands  on  the  gronnd  that  the  title  -bond  in 
describing  the  1,500  acres  adds  the  words, 
'includtng  the  old  Improrements  of  Garret 
Hall,"  and  the  Insistence  is  that  these  words 
«f  local  descr^tton  effect  limit  the  bound- 
axles  «f  the  1,500-acre  tract  to  the  old  Un- 
proyements  of  Garret  Hall.  It  aweara  that 
the  Garret  Hall  lands  and  Improvements  em- 
braced about  600  acres.  The  fundamental 
Insistence  of  the  complainant  Is  that  the  oc- 
■dvaivcy  of  defendaats  was  upon  the  smaller 
and  BQp«-Ior  tracts,  to  which  theirs  was  a 
superior  title;  and  that,  although  they  were 
embraced  In  the  general  boundaries  of  his 
grant,  being  erclnded  by  its  terms,  posses- 
alon  thereof  was  not  adverse  In  the  sense  of 
the  law. 

We  do  iu>t  dispute  the  proposltton  that  ac- 
toal  occupancy  upon  a  tract  embraced  within 
a  larger  tract,  the  tttle  to  the  oconpant  tract 
being  superior  to  the  title  of  the  larger  tract, 
will  not  put  the  statute  of  limitation  to  run- 
idng  beyiffid  the  limits  oi  the  superior,  small- 
er tract;  and,  tf  tbere  were  nothing  else  tn 
fliis  case,  the  omtentlon  of  the  complainant 
would  be  unassailable.  But  there  are  three 
other  very  Important  facts  in  this  ease.  In 
the  first  place,  the  Carl  Von  f^yrstner  tract 
was  recognized  by  Its  boundaries.  In  the  sec- 
ond place,  the  improvements  on  the  Interior, 
smaller  tract  went  down,  and  their  «cact  lo* 
cation  and  the  exact,  ertent  of  the  improve- 
ments sre  not  defined  with  any  precision. 
"And  the  weight  of  the  proof  goes  to  show  that 
complainant  made  Improvements  and  indo- 
•aret-OHkside  ot  the  original  Inclosures.  In  the 
Udrd  pUce,  this  defendant  never  claimed  nor 
reoognlsed  his  riglits  as  being  limited  by  the  old 
Inetoeures.  He  has  claimed  title,  and  exer- 
dsed  ownetsh^,  to  the  extwt  of  the  bmmd- 
arles  set  forth  In  bis  title  pagera,  ThMe  title 
p^iecs  specifically  describe,  metes  and 
bounds,  the  lands  he  claims.  He  went  into 
possession  under  tbeae  title  papers,  and  has 
cleared,  occupied,  and  put  improvements  on 
his  possession,  holding  and  claiming  to  the 
extent  of  the  boundaries  descrit>ed  In  his  ti- 
tle papers."  But,  in  addition  to  this,  the 
■central  and  controlling  fact  is  that  the  com- 
plainant was  notlAed  of  the  boundaries  and 
extent  to  which  defendants  Melton  and  Da- 
vidson and  wife  claimed,  and,  in  a  sense, 
recognized  their  rights,  or,  more  specifically 
speaking,  never  asserted  at  the  time  any  ad- 
verse claim  to  them.  While  we  are  disposed 
to  recognize  the  doctrine  contended  for  by 
complainant  In  Us  main  features,  we  do  not 
thinlc  that  his  principle  is  exactly  applicable 
to  the  precise  facts  of  this  case.  We  thinlc 
this  case,  In  principle,  is  controlled  by  the  case 
ofLumber  Co.  v.Farks,  94  Tenn.  263, 29  S.  W. 


130.  The  theory  and  propoaftiona  of  law  ad- 
vanced by  complainant  are  sustained  by  the 
cases  of  Smith  v.  Lee.  1  Gold.  553,  and  Blel- 
dom  V.  Mining  Co.,  89  Tenn.  2M,  15  S.  W. 
787.  It  results,  we  think,  that  there  was  no 
error  in  the  decree  of  the  chancellor  with  re- 
ject to  the  contentions  between  complaisant 
and  defendants  Melton  and  Davidson  and  wife. 

We  need  bnt  observe  that  neither  Reuben 
W.  nor  George  W.  Pitman  nor  Potter  show 
title  to  themselves  In  any  land,  except  as  de- 
creed by  the  chancellor.  These  defendants 
claim  to  hold  under  three  entries,  1,012,  2,401 
and  2,848.  The  first  of  these  entries  Is  older 
than  that  of  complainant,  and,  If  special.  It 
would  create  the  best  title;  but  It  la  not  spe* 
dal.  It  manifestly  is  not  special  on  its  fac^ 
and  there  la  no  reliable  evidence  in  the  rec- 
ord which,  laeing  admissible  for  that  purpose, 
makes  It  special.  These  parties  Insist  that 
when  Eliza  N.  Girding  became  the  owner  of 
complalnantfs  grant,  January  S,  1849,  the  Pit- 
mans  were  hi  possession  of  three  of  these  en- 
tries. This,  bowever,  Is  disputed  by  com- 
plainant, and  we  agree  with  the  contention  of 
his  counsel  that  the  evidence  does  not  sustain 
their  contention,  nor  Is  there  any  satlsfacttn^ 
proof  In  the  record  of  seven  yean*  possession 
of  any  of  these  tracts.  Holding,  as  we  do, 
that  entry  Na  1,612  Is  not  spoclnl,  disposes  ot 
the  questions  made  by  the  Pltmans.  It  may 
be  remarked  that  the  Pitman  branch  of  thlH 
suit  has  once  previously  been  before  this 
court,  the  style  of  the  case  then  being  Pitman 
V.  Pitman,  In  which  the  opinion  was  delirered 
by  Judge  NeiL  It  is  sufficient  to  say  that 
the  proof  of  early  and  adverse  possession  un- 
der these  entries  was  equally  as  strong,  if  not 
stronger,  in  that  record,  and  yet  our  court 
held  that  seven  years'  continuous  possesdsB 
was  not  sufficiently  shown.  So  Uw  posses- 
sion by  Reason  Pitman  under  Us  tax  dead 
was  before  this  court  In  the  case  above  re- 
ferred to,  and  we  held  that  he  was  not  pro- 
tected b^ond  the  extent  x)f  the  land  actually 
inclosed.  In  that  case  there  was  some  evi- 
dence to  support  the 'question  of  poesession 
and  the  ^tent  of  the  boundaries  outside  of 
bis  deed.  There  is  none  outside  t)f  the  deed 
In  this  case. 

In  conclusion,  we  rest  our  decision  as  to  the 
Melton  and  Davidson  land  upon  these  three 
propoalUous:  First.  That  Melton  and  David- 
stm  and  wife  entered  into  possession  under 
their  tax  deed,  and  claimed  to  its  defined 
boundaries,  without  reference  to  the  old  Im- 
provements and  smaller  tracts  claimed  by 
Garret  Hall.  Second.  That  the  old  Improve- 
ments  and  the  boundaries  of  the  Garret  Hall 
smaller  tracts  had  been  practically  lost,  and 
had  become  obsolete.  Third.  That  soon  aft- 
er they  entered  into  poesesslim,  and  more 
than  seven  years  before  this  suit  was  brought, 
the  complainant  knew  the  lands  that  they 
were  claiming,  and  the  boundaries  tfaereoC, 
and  at  that  time  conceded  their  claims,  and 
that  they  have  extended  their  holdings  outside 
of  the  f^d  original  improveraeaU^and  gnur* 
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A  fonfOi  proposition,  supported  by  the  equi- 
ties of  the  situation.  Is  tbat  these  lands  were 
sold  by  the  parties  through  whom  complain- 
ant claims  to  Kobbe,  and  by  Kobbe,  by  title 
bond,  to  Garl  Von  Forstner,  and  the  extent 
of  the  boundarlee  of  Kobbe  and  Von  Forst- 
ner must  have  been  known  and  rocognljjed  by 
the  Glrdlngs,  through  whom  complainant 
cl^ms.  The  result  is  that  there  Is  no  error 
In  the  decree  of  the  chancellor,  and  It  will  be 
affirmed,  with  costs. 

NBIL  and  BARTON,  JJ.,  concur. 

Afflnned  oraUy  by  •upreme  ooort,  Norembn  17* 
1807. 


BROWN      BROWN  et  al. 

(Oonrt  of  CSiancery  Ai^)eals  of  Tennessee.  Bept. 

18, 1897.) 

DBBDB— E9TATB4  UrBATKI). 

A  deed  to  a  certain  person,  and  to  her  bodi- 
ly heirs  after  her  decease^  conTeys  to  her  an  es- 
tate In  fee. 

Appeal  from  chancery  court,  Fmtress  coun- 
ty; T.  J.  Fisher,  Chancellor. 

BUI  by  A.  J.  Brown  against  Thomas  Brown 
and  others.  From  a  Judgment  overruling  a 
demurrer  to  the  bill,  defendants  ifipeaL  B«- 
Tersed. 

O.  C  Oonatsed  and  H.  H.  Ingersoll,  tar  ap< 
pellants.    Young  Bros.,  for  aiqpellee. 

BARTON,  J.  This  Is  a  bill  to  recover  an 
interest  in  a  tract  of  land,  and  to  remove 
certain  alleged  clouds  from  the  complainant's 
title.  The  anestlon  In  the  case  Is  whether  a 
deed  to  6.,  and  to  her  bodily  heirs  after  her 
decease,  conveys  to  B.  an  estate  In  fee  or 
only  a  life  estate.  Lewis  Anderson,  on  the 
1st  day  of  March,  1869,  made  a  deed  to  his 
daughter  Sallie  Brown,  which,  so  far  as  nec- 
essary to  recite,  reads  as  follows:  "Kaow  ail 
men  by  these  presents  that  I,  Lewis  Ander- 
son, of  the  county  of  ^entress.  state  of  Ten- 
nessee, do  hereby  bargain,  sell,  transfer,  and 
convey  unto  Sallie  Brown,  and  to  her  bodily 
heirs  after  her  decease,  for  the  sum  of  $100, 
to  me  In  hand  paid  for  186%  acres  of  land, 
described  as  follows:  •  •  •  I  forever  bind 
mysdf,  my  heirs  and  assigns,  to  hereby  war- 
rant and  forever  defend  the  title  to  the  same 
against  the  lawful  claims  of  all  persons 
whatsoever.**  In  the  bill  the  complainant 
alleges  tbat  he  Is  a  son  and  heir  at  law  of 
the  Sallie  Brown  named  In  the  deed;  that 
some  of  the  defendants  are  the  other  children 
and  heirs  at  law.  He  sets  out  the  deed,  and 
alleges  that  on  the  4th  of  August,  18S2.  Sal- 
lie Brown  and  her  husband,  .Tohn  Brown, 
assumed  to  convey  and  made  a  deed  to  A.  L, 
Crawford  for  the  tract  of  land,  who  after- 
wards conveyed  a  one-third  Interest  in  the 
same  to  Bruno  Gemt  The  bill  alleges  that 
these  deeds  are  clouds  on  the  complainant's 
title;  alleges  tbat  it  was  the  intent  of  the 
vendor  In  the  dead  mentioned  to  convey,  and 


that  the  deed  did  convey,  to  Sallie  Brown  on- 
ly a  life  estate,  with  remainder  to  her  chil- 
dren. There  was  a  demurrer  to  this  bQL 
which  was  overruled,  and  the  appeal  granted, 
the  chancellor  holding  tlut  the  deed  convey- 
ed an  estate  for  life  only.  In  this  view  we 
cannot  concur.  The  eatata  was  a  fee  sim- 
ple. Sec  Code,  SS  aO(Hi-2006;  Mlddleton  t. 
Smith,  1  Cold.  144;  Kirk  v.  Fnrgerson.  6 
Cold.  484;  Sklilln  v.  Loyd,  Id.  508;  Wynne  r. 
Wynne,  9  Helsk.  808;  Boyd  v.  Robinson,  9Q 
Tenn.  34,  35,  23  S.  W.  72.  The  decree  of  the 
chancellor  will  be  reveraed,  and  the  com^sin- 
ant  will  be  dtannlssed,  with  cott 

WILSON  and  XEIL,  JJ.,  conenr. 

Affirmed  orally  by  aopreme  ooort,  Moroiibw  17, 

1897. 


OHILDBRS  et  aL  V.  BTAN. 
(Court  of  Qiancery  Appeals  of  Tennessee.  Oct. 
7,  18970 

ADVBRBB  Po8SE89I(>\— SrSCIAI.  E^VTRT. 

1.  By  seven  years*  adverse  possession,  nndn  a 
special  entry  of  land,  a  person  acquires  title  to 
the  extent  of  the  calls. 

2.  An  entiT  of  land  recited  that  a  eertaio  per- 
son entered  100  acres  of  land  in  a  stated  coantjr. 
on  the  mountain  adjoining  the  land  where  BQcb 
person  lived,  be^nnlng  at  a  poplar  northwest  of 
his  spring,  moning  northwardly  to  the  top  of  t 
certain  ndge,  thence,  by  various  courses,  to  the 
beginning.  The  evidence  showed  tbat  the  sprins 
was  about  100  yards  went  of  the  enterer's  house, 
and  tbat  there  were  two  poplars  standing  close 
together  near  the  spring,  and  tliat  the  spriot 
and  the  house  of  said  person  were  well  knowu 
in  that  neighborhood.  The  evidence  as  to  wheth- 
er the  entry  could  be  mn  out  from  the  calls  was 
coodictiDg.  Zfeld,  that  tbe  entry  was  a  wpeoMl 
one, 

Ai^wal  from  chancery  court,  Scott  count;; 
H.  B.  Lindsay,  Chancellor. 

Suit  by  A.  L.  ChUders  agalnat  P.  L.  Ryan. 
Subsequently  there  was  an  amended  com- 
plaint filed  by  the  complainant.  In  conjunc- 
tion with  the  Jellico  Mineral  &  Lumber  Com- 
pany. From  the  decree,  defendant  appeals. 
Affirmed. 

S.  E.  Tonng  and  D.  O.  Young,  (or  appellant. 
Young  &  Staples  and  Templeton,  Gates  ft 

Parlier,  for  appellees. 

WILSON,  J.  This  bill  was  filed  March  16. 
1892,  by  tbe  complainant,  to  recover  posses- 
sion and  establish  his  right  to  a  tract  of  land 
lying  in  the  Seventh  and  Eighth  dvll  dis- 
tricts of  Scott  connty,  on  the  head  waters  of 
Gum  Pork,  a  tributary  of  Jellico  creek,  an^? 
to  attach  a  crop  of  com  raised  thereoa  by  the 
defendant  In  1881,  and  to  enjoin  him  fronr 
disposing  of  tbe  same.  The  bill  avers  thai 
complainant  Is  the  owner  In  fee  of  the  land 
which  Is  described  metes  and  bounds, 
that  he  had  been  in  the  actual,  adverse, 
notorious,  continuous,  and  peaceable  posses 
slon  of  It  for  about  2S  years,  claimlns  It  un 
der  grant  from  the  state  of  Tennessee;  tba 
in  January,  1880,  the  defendant  wronsfnllj 
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estered  upon  It,  and  ejected  complainant 
iberefrom;  and  tbat  In  1801  he  cleared  and 
ffoccd  Bome  eight  or  nine  acres,  and  colti- 
Ttted  It  In  com;  and  that  he  had  gatberwl 
tnm  this  crop  about  100  bnah^,  which  he 
had  remoTed,  and  put  In  a  crib  on  an  adjoin- 
In;  place,  where  it  still  waa.  It  is  further 
iTcmd  that  at  the  time  of  this  wrongful 
oatiy  by  the  defendant,  and  his  cnltlvatlon 
ud  remoral  of  the  com  crop,  complainant 
vu  io  litigation  with  the  estate  of  one  Van 
Whtkle,  which  invotred  tills  land;  and  for 
tbis  reuoD  he  deemed  it  not  advisable  to  en- 
ta  nilt  against  defendant,  bnt  tbat  the  lltl- 
gatioD  with  the  estate  of  Van  tinkle  had 
been  settled  compromise.  In  which  It  waa 
cuiceded  that  the  land  belonged  to  complain- 
ut:  that,  after  thta  settlement  of  that  llti- 
fatloD,  cMnplainant  replevied  the  crop  of  com 
srown  as  aforesaid  on  this  land  hj  defend- 
ant, wbidi  action  at  law  is  pending  undecid- 
ed In  the  cirenlt  court;  that  the  defendant  is 
now  Betting  up  some  sort  of  pretended  and 
fnodnlent  title  to  the  land,  which  embar- 
rtsECfl  bis  remedy  at  law;  that  the  defendant 
is  imolTent;  and  that,  if  he  were  to  recover 
a  jDdgmoit  at  law  a^inat  him.  It  would  be 
votOIcm;  and  tbat  this  would  be  the  case 
«cte  be  to  recover  here;  and  that,  this  being 
MX  Ua  <«il7  available  remedy  la  to  go  for  the 
com  wrongfully  removed  from  bis  land. 
Writs  of  attachment  are  asked  for,  to  attach 
the  corn,  and  for  an  injunction  to  restrain 
tte  further  prosecution  of  the  suit  pending  in 
tbe  drmit  court,  and  to  enjoin  the  defendant 
tnm  ratering  upon  the  land  of  complainant, 
it  Is  asked  that,  upon  final  hearing,  tbe  title 
of  complainant  be  declared;  that  the  defend- 
ut  be  removed  from  the  land;  that  he  be 
Etren  a  decree  for  all  damages,  etc.;  and  for 
fxoenl  ntiet.  Writs  of  attachment  and  In- 
jnocttoa  leaned  nnder  the  allegations  of  the 
MIL  Tbe  defendant  pleaded  In  abatement 
to  tbe  attachment,  and  also  demurred  to  tbe 
jniisdlctlon  of  tbe  court  His  plea  to  the  at- 
uchment  la:  (1)  That  be  did  noi  unlawfully 
ami  wrongfnfly  raise  com  on  complainant's 
mA;  (2)  that  tbe  com  attached  was  not  at 
tbe  time  of  tbe  attachment,  and  never  bad 
Iwo,  tbe  com  of  tbe  complainant;  (3)  that 
tbe  oora  bad  been  produced  l^f  blm  on  land 
to  vhlcb  he  bad  at  the  time.  asuA  now  has,  a 
ted  In  fee;  (4)  that  it  waa  raised  on  his  land, 
a  vUdi  the  complainant  never  had  any  In- 
vntt.  His  demurrer  to  the  Jurisdiction  Is: 
•It  Adequate  and  complete  remedy  at  law; 
<2i  Hist  the  bill  shows  a  pending  suit  at  law 
«ver  tbe  com,  and  the  law  court  having  first 
'aim  Jurisdiction,  and  being  competent  to  ad- 
oiniMer  Joatlce  In  tbe  matter,  its  Jurisdiction 
loaot  be  ousted. 

Aaffuat  20.  1863.  the  complainant,  in  con- 
Imdioo  with  the  Jellico  Mineral  &  Lumber 
Company,  a  cwporatlon  of  Kentucky,  bnt 
Acitax  boalneas  and  having  an  agent  in  Scott 
'Moaty,  Tenn^  filed  an  amended  bill.  In  this 
Bt^adbiK  after  stating  the  substance  of  the 
«i0Btl  bai.  U  la  aveired  that  complainant 


Childem  and  tbe  corporation  owned  the  land, 
the  former  the  surface,  and  tbe  latter  the 
minerals  under  the  surface,  tbe  ownership  of 
both.  In  the  respects  stated,  being  In  fee; 
that  the  defradant  was  still  In  possession, 
and  that  he  bad  cultivated  the  cleared  land 
for  the  yean  1892,  1893,  and  tbe  preceding 
year;  that  defendant  was  Insolvent;  nnd  asked 
tbat  an  attachment  Issue,  and  for  damxtres. 
Relief  waa  prayed  appropriate  to  the  respec- 
tive Interests  alleged  to  be  owned  by  the  two 
complainants,  and  also  prayed  for  as  In  the 
original  bill.  Pleas  In  abatement  were  filed 
to  the  attachment  Issued  under  the  amended 
bllL  Both  the  original  and  amended  bills 
were  answered  by  tbe  defendant,— the  former 
March  17.  189Q.  and  the  lattK-  April  4,  1804. 
In  these  answers  the  right  and  title  of  com- 
plainants are  denied,  and  title  is  set  up  In  the 
defendant,  the  title  papers  nnder  which  the 
latter  claims  being  exhibited  with  his  answer. 
Tbe  adverse  possession  of  complainant  Is  also 
put  In  issue.  It  Is  proper  to  state  also  that 
the  defendant  filed  a  cidss  bill,  claiming  the 
land,  and  adverse  possesHion  of  It,  undn  color 
of  titie,  and  tbat  bis  claim  thus  set  up  was 
denied.  Tbe  parties,  It  seems,  demanded  a 
Jury,  and  filed  Issues  to  be  submitted  to  It; 
but  they  afteewarda  agreed  to  submit  the 
case  to  the  chancellor,  a»  If  no  Jury  bad  ever 
been  called  for.  A  large  volume  of  proof  was 
adduced,  consisting  of  tbe  d^iwsltions  of  a 
number  of  parties,  some  of  whose  depod- 
tions  were  taken  several  times,  with  exhibits 
covering  titie  papers  and  an  agreement  of  the 
parties.  The  cause  was  heard  before  Chan- 
cellor Undsay,  February  20,  1897,  upon  the 
pleadings  and  proof,  and  agreement  of  par- 
ties. He  held  that  the  putry  covoriug  tiin 
land  under  which  complainant  claims,  and 
which  was  made  June  12,  1865,  nnd  npoi\ 
which  a  grant  was  Issued  by  the  state,  Octo- 
ber 4,  1890,  waa  a  apecial  entry,  and  that  he 
bad  poasesslon  under  the  entry  more  than 
seven  whole  years,  holding  adversely,  noto- 
riously, and  continuously  to  the  extent  of  the 
calls  of  tbe  entry  before  1883,  and  before  the 
deeds  of  defendant  which  were  made  and  ex- 
ecuted to  him,  and  before  defendant  bad  any 
possession  of  the  land  In  dispute.  He  there- 
upon gave  complainant  Chllders  a  recovery 
of  the  surface  of  tbe  land  described  in  bis 
grant  from  tbe  state  In  1890,  and  the  com- 
plainant corporation  a  recovery  of  the  min- 
erals under  the  surface  of  the  land,  and 
awarded  a  writ  of  possession.  He  dismissed 
the  attachment  as  to  the  com.  holding  that 
the  improvements  and  betterments  put  on  tbe 
premises  by  tbe  defendant  were  a  set-off 
against  the  com  and  rents.  He  taxed  the  de- 
fendant with  the  cost.  From  this  decree  tiie 
defendant  prayed  and  was  granted  an  appeal 
to  the  supreme  court,  and  has  assigned  errors. 

The  master  was  directed  in  the  decree 
granting  tbe  appeal  to  make  out  and  certify 
to  tbe  supreme  court  a  full,  complete,  and 
perfect  transcript  of  all  the  pleadings,  proof, 
exblUts.  agreements,  title  papers,  oiders,  and 
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Aeceetm,  mA,  Is  making  it  out  be  was  dlrect- 
«d  to  oopj  two  deeds  from  A.  J.  Ryan  and 
■wife  to  defendant,  and  to  fend  op  tbe  deeds 
themselTee,  and,  fdao,  a  map  filed  by  one  Rlse- 
dra  witli  bis  deposition.  This  tcanscrlpt  may 
be  full  and  complete,  btit  It  lades  a  deal  of  be- 
ing  perfect  We  bave  rar^  seen  one  pnt  to- 
getber  In  worse  sbiupe,  and,  tbcn,  tbe  penman- 
ship of  it  Is  not  to  be  compared  to  tbe  excel- 
lence of  tbe  cbirofraphy  of  tbe  court  of  cban- 
•recy  appeals,  to  -say  nothing  of  tbat  of  the 
■Hi^reme  court.  In  addition,  we  have  been 
unable  to  find  with  tbe  record  the  original 
■deeds  to  defendant,  Byan.  ordered  to  be  sent 
op.  The  errors  assigned  by  tbe  defendant 
are:  First  error  In  holding  tSw  entry'  under 
which  complainant  Cbilders  claims  special; 
sQconO,  error  in  holding  tbat  Ohllders  and  the 
Jellioo  Mineral  &  Lnmbw  Company  bad  title 
tD  tbe  land  in  dlq>ute;  third,  error  in  award- 
ing writ  of  posaesslon  to  dlgpoawBss  defendant; 
Coarth,  error  In  taxing  the  defendant  with 
ooBt;  fifth,  error  In  finding  that  tbe  be- 
ginning comer  of  Cblideni  under  his  entry 
was  at  two  marked  poplars  and  a  set  stone. 
Instead  of  at  a  poplar  northwest  of  the  spring; 
sixth,  error  in  finding  that  the  entzy  of  Chlld- 
:erB  kidnded  his  old  possessloti  where  be  lived 
set  the  time  the  entry  was  made.  Instead  of 
adjoining  It 

ft  may  be  taken  as  conceded  in  the  ease, 
3LQd,  a  not  It  Is  establiataed  as  a  matter  of 
ftct  and  the  applicable  law,  tbat  If  the  entiy 
nnder  wbldi  Cbilders  claims  be  special,  the 
decree  of  the  chancellor  Is  correct.  Said  en- 
-<ty  Is  as  follows:  "State  of  Tennessee.  Scott 
-County.  No.  257.  Entry  Taker's  Ofilce.  A. 
L.  ChUdera  enters  one  bnndred  acres  of  land 
In  said  county  on  tbe  mountain  adjoining  the 
taad  Cbilders  now  lives  on,  beginning  on  a 
poplar  northwest  of  bis  spring,  running  north' 
wardly  to  tbe  top  of  a  ridge  between  where 
OiUders  lives  and  where  J.  R.  Ryan  lives,  and 
ihence  westwardly,  and  various  courses  for 
-complement  Entered  June  12, 1805."  Cbild- 
ers Altered  into  possession  of  tbe  land  em- 
titaeed  In  this  entry  at  the  tlm^  and  retained 
possession  (tf  tt  f or  over  seven  years.  His 
'pOBsenfion  was  evldeaiced  by  bouses  and  in- 
•(doBores.  As  before  stated,  the  state  Issued 
ttlm  a  grant  In  iseo,  and  In  this  grant  the 
land  is  fully  described  by  metes  and  bounds. 
It  Is  settled  law  In  this  state  tbat  seven  years' 
adverse  possession,  under  a  special  entry  of 
Isnd,  Is  protected  under  the  second  section  (tf 
Aet  ISIO,  c.  2S,  to  the  extent  of  Its  calls. 
Ramsey  v.  Monroe,  3  Sneed,  330;  Meriwether 
V.  Vaulx.  5  Sneed,  307;  81ms  v.  Eastland,  & 
Head,  370;  Marr's  Hefav  v.  Gilliam.  1  Cold. 
■908.  An  entry  certain  to  a  common  intent 
Is  spedaL  Bamet's  T-«ssee  v.  Rnssel,  2  Overt 
20.  Sayu  our  supreme  court:  "Tbe  entry 
should  In  some  part  of  It  contain  a  reference 
to  some  place,  natural  mark,  or  thing,  from 
which,  eltlier  singly  or  together,  the  land 
could  be  ascertained  with  reasonable  Industry 
br  those  acqn^nted  In  tbe  neighborhood.  Hie 
cotry  must  be  special  on  tts  face  to  the  extent 


above  hidlCTitad.  and  cannot  t>e  aided  in  this 
respect  by  parol  proof."  Barnes  v.  SeOars,  2 
Sneed,  36;  Berry  v.  W^er.  6  Lea,  665.  The 
early  policy  of  our  land  laws  was  to  fiivor  tbe 
earliest  enterer.  Murtree's  Lessee  v.  Logan.  2 
Overt,  top  page  220;  Kendrlck  v.  Dallam. 
Coote,  210,  220.  An  enterer  of  land  Is  en- 
titled to  the  quantity  of  land  his  entry  calls 
fbr,  which  was  vacant  at  Ita  date,  and  whlt^ 
might  be  Included  any  proper  mode  of 
snrvey,  wlthoot  respect  to  any  snbaeqaent 
claim  by  settlement  or  otherwise,  and  tbe 
proper  surveyor  could  be  compelled  by  man- 
damus to  survey  the  land  accordingly.  Cald- 
well V.  Wataim,  6  Hunqih.  49S. 

We  are  of  tbe  ofrinton  that,  imOer  tbe  facta 
and  dke  principle  aamonnoed  In  our  •oases 
above  dted.  tbe  entry  here  was  qwdal,  and 
tliat  the  chancellor  committed  no  error  In  so 
holding.  IbB  facta  we  tiiat  la  186B,  <Bifld- 
cn  bought  from  one  A.  J.  Ryan  a  tract  of 
-some  25  aores,  of  whldi  some  IS  er  14  vcres 
were  cleared.  There  was  an  hnprovement 
consisting  of  a  dearlng  of  a  small  piece  of 
land  adjoining  tUs  26  aires,  and  on  whk* 
there  was  a  bouse.  Cbilders  moved  Into  this 
house,  it  seems,  with  the  sssent  of  the  vendor 
of  the  354cre  tract  although  tbe  vendor  bad 
no  title  to  the  bouse  and  clearing.  la  June, 
1805,  soon  after  bis  purchase,  CbUders  made 
the  entry  bwtinbefore  copted.  This  entry 
lemtnacee  tbe  land  In  dispute.  Tbe  proof  also 
■shows  that  ChUders'  tprlng  was  some  TOO 
yards  east  of  bis  bouse,  and  that  a  abort  dis- 
tance from  this  spring  were  two  ptn)lan 
standing  dose  together;  and  It  is  In  eviduice 
that  tbe  spring  and  Improvemoit  where  Cbild- 
ers lived  were  well  known  in  the  neighbor- 
hood. Mr.  Thompson,  the  surveyor,  swears 
tliBt  this  entry  can  be  run  out  from  Its  calls. 
Another  surveyor  seems  to,  be  of  a  dUTmnt 
opinion.  We  are  content  to  adopt  tbm  opin- 
ion of  the  Conner.  But,  In  addition  to  tbls, 
the  complainants  show  the  superior  title  un- 
der a  patent  or  warrant  issued  by  tbe  state  of 
Kentucky  to  O'Bannon,  Griffin,  Morgan  A 
Co..  of  date  AptU  17. 1851.  The  original  pat- 
ent or  warrant  and  demlgnment  of  tme 
thereunder,  are  not  In  the  record;  but.  by 
stipulation  or  agreement  <ft  eounset  tbls  ta 
obviated,  and  It  Is  not  seriously  quesitened  bat 
that  this  warrant  from  Kentucky  covers  the 
land  in  dispute.  This  land  lies  within  wbat 
Is  known  as  the  Walker  and  latitude  line* 
and  is  ooveired  by  tbe  aompsomlse  between 
Tennenee  and  Kentucky  made  In  1820,  un- 
der which  KoitudEy  had  the  right  to  grant  It 
Hie  title  is  regularly  designed  from  O'Bsn- 
nan.  Griffln.  Morgan  &  Co.,  to  oomplainanta. 
the  minerals  to  the  complainant  corpar^tion. 
and  tbe  surface  right  to  (Gliders. 

Defendant  seeks  to  avoid  tbls  sltuattoD  by 
tbe  plea  of  the  statute  of  Umltatlons,  baaed 
upoD  two  deeds  from  his  father  and  mother, 
one  of  which  appears  to  be  dated  March  14 
or  4,  1883,  and  the  other  FeA>ruary  25.  18&L 
Tbls  deed  alibied  to  have  been  made  In 
March.  1883,  does  not  appt^  to  have 

Digitized  by  V^OOg  IC 


Tew*.) 


MILBUBN  MANUP'G  CO.  v.  ITATLAND. 


139 


acknoiriedced  before  any  one  tmtU  March  16, 
1601,  tbeaame  day  tbat  the  one  dated  Febnuur 
26,  ISOl,  waa  at^nowledgad.  It  la  clainMd 
on  bebaU  of  complainanta  that  the  date  of 
this  ailAged  1683  deed  haa  been  changed.  The 
orlghial  deeds  wen  ordered  to  be  sent  vp,  eo 
the  cmirt  could  have  the  benefit  to  be  derlred 
from  a  penonal  Induction  ot  them;  bat,  aa 
stated,  we  have  not  found  thun  with  the  rec- 
ord. Without  them,  howerer,  we  are  satls- 
fledtfrom  the  otbv  sTidsnce  in  the  reowd.  that 
the  defendant  can  fonnd  no  rights  upon  this 
alleged  deed  of  1883.  Neither  his  father  nor 
motbor  nor  himself  swears,  with  any  sort  of 
certainty  w  deOnitanesB,  that  any  snch  deed 
was  made  then  or  at  such  an  early  date.  In 
addition,  Thompeon,  who  was  lurreylng  the 
land  of  ChUdccs  as  late  as  1880.  swears  that 
defwdast  told  talm  then  that  he  had  no  deed 
to  this  land,  bnt  that  be  had  a  warrant  from 
Kentocky  for  200  acrra  of  land,  which  cot- 
ered  tbto  land  in  dtaputa.  The  smreyor  says, 
bowevw,  ttiat  tlite  Kentucky  warrant  had  no 
deflnitE  comers,  lines,  or  boundaries.  Taking 
the  testimony  of  d^endant,  his  father  and 
mother,  wltliont  conslderlne  the  other  erl- 
denee  in  the  rectwd.  It  is  Insnflkilent  to  estab- 
lish the  exiBteoce  of  a  deed  to  him  in  1888, 
and  It  foUows  that  his  plea  of  tHIe.  by  virtue 
of  seven  years*  adTerse  possession  under  color 
of  tlUe  created  by  such  deed,  falls  to  the 
ground.  We  do  not  dilute  the  proposition 
that  a  general  entry  protects  the  enterer  only 
to  the  extent  of  bis  Inclosnre.  Bnt,  If  it  were 
held  that  the  entry  of  ChUders  was  only  a  gen- 
eral WW,  the  defendant  would  be  In  no  better 
fljc.  The  complainants  can  claim  under  the 
tttk  derived  from  the  state  at  Kentucky, 
tlirough  the  warrant  and  title  of  (XBamion, 
QrlfllnL,  Morgan  &  Co.  There  Is  no  arrw  in 
the  decree  of  the  dUmedlOT,  and  it  wiU  be  af- 
flnned,  with  cost. 

BABTOX  «nd  NBOL,  JJ.,  eoncor. 

AfOnned  omlly  by  snpnau  conrt;  November  IT. 

1897. 


MILBUBN  BCANUF'O  00.  T.  WATLAND 

et  aL 

(Court  of  Chancery  Appeali  of  TeoDesMe.  Oct. 
17,  1886.) 

PXUOXAL  PbOPSRTT— Co:TDITI01flI.  SIJ.B8— -TlTLB 
IN  VSHnOK  —  RbFLBTIK  —  ADTSRTiaBUaKT  AMD 

Bali  —  Tacsr  vob  BsviriT  or  Cbimtohi  — 
Bona  Fidbi  or  Tedbteb— Altbxation  or  DToibs 

— Etidsscb. 

1.  The  eondoflion  that  the  attention  of  eer^ 
tain  noteB,  by  dianglng  the  rate  of  interest  on 
their  face,  was  sanctioned  by  their  maker,  waa 
sustained  by  the  evidence  where  the  testimony 
ot  the  attomer  vbo  bad  them  for  collection,  and 
of  his  Bteno^pher,  was  to  such  effect,  and  that 
of  the  maker  in  denial  thereof  wan  nnlllfied  by 
■nbseqnent  portions  of  bis  own  testimony. 

2.  In  a  suit  wherein  complainant  sought  to 
bold  the  truRtee  and  bis  honclsmeo.  under  a  trust 
made  br  their  coHipfcodant  for  the  benefit  of 
his  mdltors,  liable  for  a  n^Ifnnt  breach  of 
snch  tmst.  It  was  not  craer  to  eadnde  the  raooid 
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•f  a  BoIt  bronght  by  snch  debtor  and  hla  wife 
againat  inch  traatee  and  his  swetleak  to  whldi 

complainant  was  not  a  party. 

8.  Where  peraonal  property,  the  title  to  whldi 
was  retained  by  the  T«Mlor,  waa  retaken  by  re- 
plevin, and  die  vendee  conoeded  tlie  right  of  tlie 
vendor  to  Iti  posaoaslim,  but  requested  and  waa 

granted  the  control  and  uae  thereof  for  a  apecl- 
ed  time,  to  enable  him  to  get  the  money,  and  re- 
lieve the  property,  the  vendor  was  not  bonnd,  un- 
der Act  18^,  e.  81.  to  advertise  and  sell  audi 
property  during  the  period  so  granted,  or  lose  his 
rights,  forfeit  his  debt,  and  subject  himself  to 
an  action  for  «1iat  had  been  previously  paid 
thereon. 

4.  A  trustee  for  the  benefit  of  creditors  failed 
In  the  proper  disdiarKe  of  bis  duties,  where  it 
appeared  mat  be  made  no  reports,  left  no  ac- 
counts, misapplied  the  assets,  and,  aftw  hav- 
Ing  promised  to  pay  complsiaant's  dsbt,  nnna- 
sonaoly  failed  to  do  so. 

Appeal  from  chancery  comt,  eenstr; 
B.  B.  Lindsay,  Chancellor. 

Bill  by  the  Milbnm  Manufactnring  Compa- 
ny against  D.  A.  Wayland  and  others.  Tram 
a  decree  la  fftvor  of  compialnant,  defendants 
N.  N.  Oabome,  W.  F.  Olbbs,  and  J.  W.  Sneed 
appetL  Affirmed. 

Oomklk,  Hokderson  ft  Bansom  and  C.  H. 
FloniiKV,  for  appeHants.  Templeton  ft  Oates, 
for  appdiee. 

WILSON,  J.  This  bin  was  ffled  Angost  21, 
1895,  to  reoorer  against  D.  A.  Wayland  the 
balance  dim  od  six  promissory  notes  matur- 
ing In  each  succeeding  month,  given  for  two 
buggies^  the  title  ta  which  had  been  retained 
In  complainant,  and  to  hold  the  trustee  and 
hla  bondsmen,  under  a  tmst  made  by  Way- 
land  for  the  lioieflt  of  creditors,  llaUe  for  a 
negligent  breach  of  the  tmst,  whereby  loss 
had  been  caused  to  complainant  The  bill  is 
filed  In  the  name  of  the  comidalnant  and  in 
the  name  of  tiie  state  for  Hs  use,  and  ams, 
In  brief,  that  It  had  sold  two  buggies  to  Way- 
land,  who  was  then  engaged  in  the  livery 
business  In  Knoxvllle,  for  which  he  had  eze- 
eated  six  notes,  giving  their  amounts  and  the 
dates  of  their  mafturtty;  tbat  the  title  to  the 
boggles  was  retained  until  all  flie  purchase 
inlce  was  paid;  tlut  Wayland  had  made  some 
payments,  deslgnatli^  them;  and  that,  fail- 
le to  pay  the  balance,  the  buggies  had  beoi 
replevied  and  sold  In  compHanee  with  our 
statute,  and  the  proceeds  applied  to  the  notes, 
stUl  leaving  a  part  of  them  onpaid.  The  bin 
further  avers  that  Wayland,  doing  business 
under  tiie  name  and  style  of  the  Centnd  Liv- 
ery Oon^ny,  made  a  deed  of  trust  to  one 
Hudfbtttg,  conveying  his  bones,  vehicles,  and 
livery  stable  ontflt  for  the  benefit  of  creditors; 
that  Hndlbnrg  refused  to  accept  the  trust, 
and  that  defendant  N.  N.  Osborne  quaHfled 
as  trustee  before  ISie  county  court  of  Knox 
county,  giving  bond  In  the  penalty  of  $1,000, 
with  W.  F.  Olbbs,  J.  W.  Sneed,  and  T.  O.  Hol- 
Kvway  as  his  sureties  thereon.  Holtoway  was 
not  sued,  being  a  nonresident.  It  la  averred 
tbat  the  debt  of  compUtlnant  Is  embraced  In 
the  deed  of  tmst  of  Wayland;  that  Oaborae, 
as  trustee,  had  afterwards  promised  to  pay 
it,  or  the  balance  due  thereray-l^t  that,  he 
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now  refiiKes  to  do  80,  although  he  had  ample 
assets  in  his  hands.  U  Is  also  charged  that 
Osborne  had  aoTer  filed  an  Inventory  of  the 
assets  coming  Into  bis  hands,  nor  made  any 
settlement  with  the  county  court.  It  Is  then 
averred  that  the  wife  of  Wayland  had  filed  a 
bill  against  Osborne  and  his  bondsmen  in  the 
chancery  court  to  recover  an  alleged  balance 
due  her,  and  to  have  the  administration  of  the 
trust  removed  from  the  county  to  the  chan- 
cery court  of  Knox  county,  but  that  It  was 
not  filed  as  a  creditors'  bill,  but  alone  In  her 
own  behalf.  It  Is  stated  that  satd  Osborne 
claims  to  have  settled  with  all  the  creditors 
of  Wayland  and  wHh  Wayland,  but  this  Is 
denied,  as  Its  debt  had  not  been  paid,  ^he  In- 
fcrivency  of  Wayland  Is  averred,  and  Osborne 
Is  charged  to  have  breeched  his  bond  as  trus- 
tee In  refusing  to  pay  the  debt  of  complain- 
ant, whereby  be  and  hla  sureties  were  liable 
to  It  Wayland  answered  the  Mil.  He  agreed 
thEt  Oebome  had  neglected  and  mlsadmlnfs- 
-tered  tals  trust,  and  refused  to  account,  but 
denied  that  he  owed  complainant  anything. 
The  substance  of  his  defenses  against  the 
notes  Is  that  the  notes  held  by  cwmplalnant 
are  usurious  on  tiielr  face,  that  they  bad  been 
altered  without  his  assent  or  knowledge,  by 
changing  the  rate  of  interest  specified  on  their 
face  from  10  to  6  per  cent,  thereby  making 
them  embody  a  different  contract  from  that 
signed  by  him,  and  that  complainant  bad  re- 
covered back  the  buggies,  and  had  failed  to 
advertise  and  sell  them  as  required  by  the 
statute  of  the  state.  Osborne  answered,  set- 
ting up  the  same  defenses  as  those  advanced 
by  Wayland,  and,  In  addition,  averring  that 
he  had  not  neglected  to  properly  dlschaige 
his  trust  duties.  He  insists  In  his  answer  that 
these  notes  were  never  presented  or  filed  with 
him  for  payment,  and  that  be  had  paid  all 
Just  debts  presented,  and  properly  verified, 
closed  up  his  trust,  and  turned  over  the  as- 
sets, etc.,  to  Wayland  and  wife.  The  sure- 
ties of  Osborne.  In  bbelr  answer,  rely  on  the 
same  defenses  presented  in  the  answer  of  Os- 
borne. Several  depostUons  were  taken,  and 
the  chancellor  heard  the  cause  July  3,  1896. 
He  found  against  the  defendants,  and  that 
complainant  was  entitled  to  the  relief  K 
sought.  He  therefore  adjudged  the  balance 
due  complainant,  with  Interest,  to  be  f  156.11, 
and  gave  a  decree  therefor  against  Wayland. 
He  also  adjudged  that  Osborne,  as  trustee, 
had  failed  to  make  proper  settlement,  and  to 
execute  his  trust  as  required,  and  In  conse- 
quence thereof  he  and  his  sureties  were  lia- 
ble for  the  sum  adjudged  to  be  due  complain- 
ant Osborne  and  his  sureties  excepted  to 
this  decree,  and  prayed  and  obtained  an  ap- 
peal to  the  supreme  court 

Upon  the  trial  of  the  cause,  Osborne  and 
sureties,  having  given  notice  to  the  solicitors 
of  complainant  of  their  purpose  to  do  so,  ap- 
peared, and  tendered  in  evidence  in  their  be- 
half the  report  of  the  master  of  the  chancery 
court  at  Knoxvllle,  Tenn..  in  the  cause  enti- 
tled "State  of  Tennessee,  for  llie  Use  of  D.  A. 


Wayland  and  Annie  E.  Wayland,  vs.  N.  N. 
Oflbome  et  als.,"  b^g  No.  6,208  on  the  rule 
docket  of  said  court,  eaJd  report  having  bem 
filed  In  said  cause  on  October  1, 189S,  and  the 
decree  rendered  by  the  court  thereon,  'nie 
counsel  of  complainant  obJecHed  to  this  evi- 
dence uptm  the  ground  that  It  was  not  a  party 
to  said  cause,  and  Its  objectton  was  sustained, 
and  to  this  an  exertion  was  taken.  The  said 
report  and  decree  tbereon,  and  the  action  of 
the  conrt  exdudii^  them,  are  embodied  In  a 
proper  bUl  of  exiceptkais,  made  a  part  of  the 
record. 

The  errors  assigped  by  appellants  are:  (1) 
Error  In  refusing  to  hold  the  notes  aned  on 
usurious,  and  therefore  not  collectible  at  the 
suit  of  complainant  (2)  Error  in  not  hold- 
ing that  the  notes  had  been  altered,  and 
therefore  not  enforceable.  (3)  Error  In  ex- 
cluding the  evidence  oflfered,  It  being  the  re- 
port of  the  master  and  decree  confirming  the 
same  In  the  case  of  Wayland  and  wife 
against  N.  N.  Osborne  et  al.  (4)  Error  In  re- 
fusing to  hold  that  complainant  had  lost  its 
right  to  proceed  against  appellants,  because, 
having  retained  title  to  the  buggies  for  which 
the  notes  sued  on  were  given,  and  reclaimed 
possession  of  them.  It  failed  to  advertise  and 
sell  the  same  within  10  days  after  reclaim- 
ing them  as  required  by  law.  (5)  Error  in  de- 
creeing against  Osborne  and  sureties  for  a 
breach  of  his  bond  as  trustee  or  assignee,  be- 
cause his  bond  upon  which  the  suit  is  t)aaed 
Is  not  filed  In  the  record,  nor  are  Its  condi- 
tions anywhere  set  out  or  proven  In  the  rec- 
ord, nor  Is  It  shown  or  attempted  to  be  shown 
or  proven  that  Osborne  violated  his  bond,  or 
failed  to  comply  with  Ita  conditions.  We  take 
up  these  errors  assigned  In  their  order. 

As  to  the  first  it  appean  that  the  notes  were 
given  to  bear  10  per  cent  interest  They  re- 
inalDcd  10  per  cent  notes  until  after  they 
were  put  in  the  hands  of  Messrs.  Templeton 
&  Cates.  attorneys,  for  collection.  Mr.  Way- 
land  promised  several  times  to  pay  them,  re- 
questing each  time  some  farther  delay.  On 
one  of  the  occasions,  when  payment  was  re- 
quested, he  asked  further  delay,  and  Mr. 
Cates  told  him  he  would  grant  it,  provided  he 
would  agree  for  the  10  per  cent  rate  of  inter- 
est to  be  erased,  and  6  per  cent  written  in- 
stead In  the  notes.  W^ayland  agreed  to  this, 
and  hence  the  alteration  appearing  on  the 
face  of  the  notes.  Mr.  Wayland,  In  one  part 
of  his  deposition,  denies  authorizing  this 
change  In  positive  terms,  but  further  on  to 
his  examination  he  greatly  nullifies  his  pre- 
vious evidence.  Mr.  Gates  Is  positive  In  bis 
evidence  as  to  Wayland's  consenting  to  the 
change,  and  he  is  directly  supported  by  the 
testimony  of  the  stenographer  then  In  his  of- 
fice, where  the  alteration  was  made  on  the 
notes,  then  in  possession  of  the  firm.  Way- 
land  being  present  and  consenting  thereto, 
and  agreeing  that  the  other  notes,  when  sent 
to  the  firm,  should  be  similarly  altered.  This 
error  Is  not  sustained  by  the  evidence,  and  is 
orermled,  we  being  entir^  satisfied  that  the 
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change  in  tlie  rate  of  Interest  on  the  face  ot 
the  no  tee  waa  sanctioned  by  Mr.  Wayland. 

What  has  been  said  dlapoaes  of  the  second 
error,  and  It  la  overraled. 

We  see  no  rereralUe  error  In  the  action  of 
the  court  In  excluding  the  part  of  the  record 
In  the  other  case  offered  as  ertdence.  Com- 
plainant was  no  party  to  that  case,  and.  In 
addition,  only  a  part  of  the  record  was  of- 
fered. It  Is  tme,  no  specific  objection  seems 
to  have  been  made  on  this  ground.  Its  ad- 
missibility Is  Insisted  upon,  becanse  It  Is  said 
that  the  bill  of  complainant  averred  that  the 
othw  case  had  been  Instituted,  charging  Os- 
borne with  dereliction  In  the  administratien 
of  his  trust,  and  ther^ore  th^  had  the  right 
to  show  the  result  of  that  litigation.  It  is  not 
contended  here  that  the  adjudication  In  that 
case  Is  Undlng  upon  complainant  fn  tiiia.  If 
not  an  adjudication  that  Is  res  wSjvdlcata  as 
to  complainant  because  It  was  in  no  way  a 
partj  to  or  botmd  by  it  we  ate  unaUe  to  see 
Its  pertinent  relevancy  here.  Moreover,  look- 
ing to  the  whole  avermeDts  of  this  bill  bear^ 
ing  upon  that  suit,  we  may  fairly  conclude 
that  ibey  were  nuule  to  show  that  tlu&t  suit 
was  not  brought  for  the  bMwflt  of  aXL  the 
creditOTB  interested  In  the  propw  enforce- 
moit  of  the  trust  and  the  liability  of  Osborne 
fOr  Its  impropw  administration,  but  In  bdialf 
of  Wayland  and  wife  alone.  But,  conceding 
the  parts  of  the  record  of  that  case  offered  in 
erl^nce  to  be  admlsslMe  fOr  what  tb^  are 
wortli,  we  cannot  see  how  they  can  affect  the 
result  of  this  case.  The  assignment  ot  error 
on  this  ground  is  not  well  taken,  and  is  disal- 
lowed. 

The  ooDtoitlon  of  tiie  fourth  error  assigned 
In  one  respect  involves  a  queetltni  of  fact  and 
In  another  a  question  of  law.  Oomidatnant 
re^eirled  the  boggtes,  under  Its  retmtion  of 
title  until  all  the  purchase  mon«y  was  paid, 
before  a  Justice.  Wayland  promised  to  get 
up  the  mon^  to  pay  the  balance  due  on  them 
In  a  short  while,  and  after  service  of  the  writ 
the  trial  was  set  off  some  20  or  more  days, 
at  the  request  of  Wayland,  and  the  buggies 
were  left  In  Us  possession.  Wayland.  it 
seems,  did  not  diq>ote  the  right  of  comidaln- 
ant  to  recover  in  the  reidevin  suit.  It  was 
finally  tried  by  the  magistrate,  and  adjudged 
in  fivror  of  comjdalnant.  The  pn^ierty  was 
properly  advertised,  and  sold  within  the  time 
prescrtlied  by  statute  &tta  the  judgment  of 
the  justice.  It  is  insisted  ^Ktollants  that, 
Inasmuch  as  Wayland  did  not  dispute  the 
rl^t  of  complainant  to  teposseni  itself  of  the 
buggies  ^  the  rejHorm  writ,  and  inasmncb 
as  it,  in  l^al  effect,  left  the  boggles  with 
Wayland,  aftor  the  service  of  the  writ,  as  Its 
■gen^  it  was  Its  duty  under  the  statute,  with- 
in 10  days  aftw  regaining  posseesimi,  to  ad- 
vertise  and  sell  the  boggles,  and,  having  fail- 
ed to  advise  for  sale  within  the  10  days 
after  the  writ  was  served.  Its  failure  not  only 
extingolrtied  the  balance  of  the  debt  doe  un- 
der the  notes,  but  subjected  tiie  complainant 
to  an  actt<m  t^'  Wayland  to  recover  what  be 


bad  paid  on  the  buggies.  This  insistence,  it 
win  be  noted,  assumed  that,  as  to  the  re- 
qnlremeut  of  our  act  of  1688  (chapter  81).  un- 
der the  facts,  complainant  reclaimed  posses- 
sion of  the  bnggles  when  the  writ  of  replevin 
was  served,  and  that  he  was  required,  under 
the  act,  to  advertise  within  10  days  from  the 
service  of  the  writ.  The  case  of  Llberman 
V.  Puckett,  94  Tenn.  273,  20  S.  W.  6,  Is  cited 
In  support  of  the  proposition.  Under  this  act 
it  has  been  held  by  our  court  that  In  cases  of 
the  retention  of  title  to  property  sold  tbo 
duty  of  the  original  vendor  to  resell  the  prop- 
erty upon  redemption  is  positive,  and  failure 
to  perform  that  duty  fi:ces  uiwn  him  absolute 
responsibility  to  tbe  purchaser  for  the  pur- 
chase mon^  previously  paid.  Cowan  v. 
Manufacturing  Co.,  92  Tenn.  376-384,  21  B. 
W.  663.  And  says  Mr.  Justice  Weeks  In  Ll- 
berman V.  Puckett,  94  Tenn.  274,  276,  20  B, 
W.  6:  "The  act  clearly  contemplates  two  aw- 
es,—one  where  tbe  vendor  retakes  possession 
hy  consent  of  the  porduuaer,  and  tbe  otiier 
where  it  Is  necessary  to  regain  possesdon  by 
process  of  law  in  the  absence  of  consent 
This  can  be  done  by  an  action  of  replevin; 
and  If  the  eomplainanf  s  rlgh^  under  his  re- 
pievUi,  to  hold  the  iwoperty,  Is  not  contro- 
verted, as  well  ss  where  possesdon  is  gained 
hr  consent,  It  is  the  duty  of  the  vendor  to  at 
once  proceed,  under  the  statute,  to  make  the 
sale  required.  But,  where  the  right  to  re- 
tain tta  possession  nnder  the  r^levln  suit  is 
eontrororted  and  litigated,  the  vendor  cannot 
be  ssld  to  have  regained  possession.  In  the 
sense  contemidated  1^  the  act,  for  purpose 
of  sale,  but  he  Ls  oldlgated  to  hold  that  pos- 
session to  await  the  detwmlnationof  the  con- 
test over  the  right  to  possession;  nor  can 
the  pundiasor,  so  long  as  he  litigates  the  right 
of  the  complainant  to  retake  and  retain  pos- 
session, require  that  be  diall  proceed,  at  bis 
peril,  to  make  the  ssle  required  1^  the  stat- 
nte."  In  shcwt,  '*nntil  the  right  to  possession 
Is  conceded  or  fixed  by  the  court,  tiie  or^nal 
vendor  Is  nnder  no  obligation  to  ivoceed  to 
sell  nnder  tiie  statute,  nor  could  be  properly 
so  do."  04  Tenn.  and  20  B.  W.>  supra.  While 
Wayland,  nnder  the  evidence,  did  not  dis- 
pute tbe  right  of  complainant,  through  the 
officer,  to  retake  the  br^gies  imder  tbe  ro> 
plevln  writ,  it  is  not  absolutely  clear  that  he 
abandoned  the  suit,  or  determined,  when  tbe 
writ  was  served,  to  let  it  go  by  deftiult;  for 
he  had  its  trial  set  fOr  a  day  In  the  future, 
expecting  to  get  tbe  money  with  which  to  pay 
the  debt  But  whether  he  then  determined, 
in  the  event  of  fftUnre  to  get  the  money,  to 
let  It  go  by  default  1«  a  matter  left  In  doubt 
If,  howevw,  it  be  conceded  that  he  did,  and 
then  Intended  fully  to  make  no  opposition, 
the  further  fact  appears  that  he  had  the  rase 
postponed  to  a  future  day,  with  a  request.  In 
effect  to  tske  no  farther  stepa,  w>  that  he 
could  or  ml^it  get  up  the  money,  and  prevent 
the  sale  of  his  property,  or  preserve  It  for  his 
own  use;  and  by  consent  the  property  was 
left  In  his  custody  until  he  made>the  effoV 
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<leslred  to  get  tlie  money-  In  Bach  a  case  we 
do  not  tblnk  It  vas  contemplated  by  tbe  act 
tbat  tbe  original  Tendor  abould  at  once  pro- 
ceed to  adTertlae  and  sell  tbe  prop«rt7.  or 
subject  lilmaelf  to  loaa.  In  otber  words,  we 
bold  tliat  wben  tbe  title  to  ixoperty  Is  retained 
hy  the  rendor,  and  when  the  vendee  concedes 
the  rlgbt  of  tbe  vendor  to  Its  possession,  but 
prefers  a  request,  which  Is  granted,  tbat  be  be 
penultted  to  keep  the  control  and  use  of  the 
property  for  a  gtven  time,  to  esaUe  him  to  get 
tbe  money  and  relieve  tbe  propwty,  the  ven- 
dor, bringing  an  action  of  rei^evla,  Is  not 
bound,  nnder  tbe  act,  during  the  granted  de- 
lay, to  advertise  and  sdl  tbe  prcq;»erty,  under 
tlw  iwnalty  of  losing  hie  rights  and  forfeiting 
his  debt,  and  also  subjecting  himself  to  salt 
for  what  had  beeo  prevloody  paid  on  the  prop- 
urty.  To  so  bold,  It  seems  to  us,  would  be  to 
say  tbat  a  debtor  for  property  pundiased  conld, 
under  tbe  act,  convert  a  granted  kindness  and 
Indulgence  requested  by  him  into  a  legal  blud- 
geon to  maul  bla  lenleut  creditor.  There  is 
no  legal  or  equitable  merit.  In  our  i^lnlon,  in 
this  assignment,  and  it  Is  overrnled. 

The  fifth  and  last  assignment  Involves  the 
question  of  whetber  this  tmatee  failed  to  per- 
form bis  duty  under  the  tniat  deed  as  re- 
quired by  law,  and  thereby  breached  his 
bond,  causing  loss  to  complainant.  If  he  did 
fail,  In  the  sense  of  tbe  law,  to  properly  per- 
form tbe  duties  incident  to  tbe  trust,  and 
thereby  caused  loss  to  this  complainant,  he 
and  his  bondsmen  are  liable.  It  Is  settled 
law  that  an  assignee  or  trustee  Is  chargeable 
with  tbe  care  of  an  ordinary  owner  of  intH^ 
erty,  and  is  responsible  for  a  loss  occasioned 
by  ordinary  negligence.  In  re  Estate  of  Da- 
vis. B  VniKt,  630;  Clark  t.  Craig,  28  Mlcb. 
398.  A  trOBtee  Is  bound  to  conform  to  the 
directions  of  the  trust,  and  to  carry  Into  ef- 
fect its  provisions,  so  far  as  they  are  valid, 
and  consistent  with  the  rules  of  law,  unless 
excused  by  all  those  Interested,  or  by  tbe 
sanction  of  a  court,  where  tbe  rights  of 
married  women  or  Infants  are  concerned. 
Bamm,  Eq.  Jur.  i  1062;  fiheldon  v.  Rioe'a 
Estate,  30  Mich.  206;  Wood  v.  Wood.  6  Falge, 
5M;  Murdock  t.  Johnson,  7  Cold.  605.  It  la 
bis  duty  to  beep  accurate  accounts,  and  the 
funda  of  the  trust  separate  from  his  own,  and 
a  failure  to  do  so  will  raise  a  presumption 
agabut  Urn,  and  famish  a  good  reason  foe 
ebarglng  a^nat  htan  all  tbat  can  be  tea- 
sonably  charged.  2  Pom.  Bq.  Jur.  |  106B; 
Gllmore  t.  Tuttle,  34  N.  J.  Eq.  45;  Myen 
Myers,  2  McCord,  Bq.  214;  Bank  t.  Weems. 
«8  Tex.  480,  6  S.  W.  80fi.  It  Is  bis  dnly  to 
make  repnta,  and  to  pay  tb.9  debts  ■ecnred 
In  tbe  trust  aa  fast  as  be  bas  monay  to  do 
so,  wltb  reasonable  safety,  and  as  a  reason- 
able business  man  would,  dealing  wltb  his 
own  affairs.  In  short,  be  should,  aa  fast  aa 
practlcaMe.  unless  the  specific  dlreetlonB  of 
the  deed  prescribe  bis  duties  and  tbe  metbod 
4tf  tbelr  Judgment,  apply  the  fnnda  and  as- 
sets of  the  trust  to  tbe  debta  i»rovlded  for. 
^^not  T.  Townahend,  81  Md.  330;  Jenkins  r. 
'^tle,  69  111.  415;  Williams  t.  WlUiam^ 


35  N.  J.  Bq.  100.  We  fed  eonatrained  to 
hold.  In  view  of  tbese  well-settled  pilnclptas, 
under  tbe  evidence  In  this  record,  tbat  tbe 
trustee  In  this  case  did  not  admlnlatur  Ida 
traat  and  pecfwm  its  duttas  with  ttiat  atten- 
tion, care,  and  promptness  required  by  the 
law.  He  made  no  reports,  left  no  accounts, 
and  did  not  fulfill  tbe  directions  of  tbe  trast, 
under  the  weight  of  the  evidence.  He  did 
not  use  all  the  aaaets  el  tiie  trust  In  tbe 
payment  of  debts,  but  turned  tbe  assets  un- 
disposed of  or  imappUed  back  to  Wayland 
and  wife.  He  promiaed  to  pay  this  debt  of 
complainant's,  and  aftnwards  failed  to  do 
BO.  We  are  not  favoratdy  impreaaed  with 
tbe  evidence  <tf  bla  entire  good  faith,  as  d'e- 
flned  and  required  b^^  the  law.  In  rccqicct  to 
his  action,  or  rather  fate  Anal  nooaetitm.  aboot 
this  MA.  We  tblnk  fkom  the  xnoof  that  he 
could  have  paid  tt,  and  tbat  tt  was  bla  dnty 
to  have  paid  it 

It  Is  Insisted  tbat  the  deed  of  trust  of  Way- 
land  Is  not  in  tbe  record,  and  that,  there- 
fore, tbe  court  cannot  say  tbat  any  of  Its 
provisions  have  been  broken.  We  find  the 
trust  deed  copied  in  the  record.  In  addition, 
—and  it  Is  not  disputed  In  the  pieadinga,— 
that  the  deed  was  made,  that  Mr.  Oaboma 
qualified  as  trustee  under  It,  and  tiiat  in  caor 
temptation  of  law  be  had  possession  of  all  ttae 
property  of  Its  maker  for  tbe  purpose  of  pay- 
ing his  debts,  and  that  Wa^nd  lUao  paid 
him  numey  to  enable  him  to  pay  tbe  deed. 
Mareover,  it  is  not  disputed  that  this  debt 
was  so  secured  In  tbe  deed.  The  decided 
weight  ot  tbe  evidence  la.  also,  that  tbe  trus- 
tee knew  It  was  contracted  in  the  deed,  and 
promised  to  pay  It  Tbat  Wi^laad  at  some 
time  told  him  not  to  pay  It  te  no  eotouae.  If 
Wayland  could  so  direct  ss  to  this  debt,  he 
conld  do  so  as  to  aU,  and  tboa  defeat  tbe 
very  purpose  and  tbe  only  purpose,  for  which 
such  a  deed  eoald  be  lawful^  made.  Nei- 
ther la  Uiere  merit  in  the  Insistence,  in  om 
opinion,  under  the  proof,  tbat  this  claim  was 
nerar  filed  with  blm  for  payment,  and  that 
be  never  knew  ot  It  until  be  bad  finally  set- 
tled bis  trust,  and  disposed  of  all  the  assets. 
On  the  whole  case,  we  think  the  complain- 
ant has  fairly,  if  not  fally.  made  out  Its 
claim  to  tiie  nUet  It  seeha.  It  reanlts  that 
tbere  la  no  error  In  the  deeree  ot  tbe  tSbaacA- 
lor,  and  it  wUl  be  affirmed,  with  costa. 

BABTON  and  NBIL,  JJ.,  Mmcor. 

On  Behearlng. 
(Oct  29,  1896.) 

Thia  eaae  la  befwe  na  on  a  petition  to  re- 
hear on  one  point  It  la  Inalstod  tbat  petttlOtt- 
en  assign  errors  to  the  decree  of  the  chancel- 
lor In  adjudging  a  breach  of  his  bond  by  Os- 
borne, trustee,  and  In  granting  a  dqcree 
against  appellants  by  reason  of  such  breach, 
because  the  bond  of  Osborne  upon  which  the 
other  appellants  were  sore  ties,  and  upon 
which  this  salt  ]^^^m^ftksm(9^iB  not 


.ADAA18  T.  PAXSTZ. 


US 


fllBd  in,  nor  nade  a  put  9t,  tte  nerad,  nor 
<m  any  of  tbe  conditions  of  the  bond  wt  ont 
or  proved  in  ttie  reoord,  nor  Is  it  iliown  or 
proven,  or  attempted  to  be  shown  or  proven, 
tbat  Boid  Osborne  violated  or  failed  to  com- 
ply vrldi  any  of  tbe  conditions  of  said  bond. 
It  Is  Planted  out  in  tbe  petition  tbat  our  opin- 
ion <Ud  not  respond  to  tbe  aaslsnment,  but 
tbat  we  said:  "It  is  Insisted  tbat  tbe  'deed 
of  trvme  by  Wayland  Is  not  in  tlie  record, 
and  that,  therefdre,  tbe  court  cannot  see  tbat 
any  of  its  proTlsl<uia  bave  been  bitrfcen.  We 
find  tbe  trcist  deed  copied  in  tbe  record."  Tbe 
crlddam  on  tbe  opinton  Is  frell  founded.  It 
is,  we  tbink,  reasonably  manifest  tbat  we 
bad  In  mind  to  say  tbat  "It  la  Inalated  tbat  tbe 
bond  of  tbe  trustee  is  net  in  tlie  record,  and 
tbat,  tberefore^  we  cannot  see  tliat  ai^  of  Its 
proTi^ns  bave  been  toMcoi,  and  tbat  we  find 
it  copied  in  tbe  record."  A  furtha  euinlna- 
tlon  convinces  ns  tbat,  If  vKb.  was  our  In- 
tmtlon,  we  were  mistaken  in  Uiat  part  of  tbe 
clause  of  the  opinion  given  wben  we  say, 
"We  find  It  copied  in  tbe  record."  Tbe  deed 
of  trust  is  in  tbe  recwd,  not  tbe  bond:  but 
the  blU  avers  tbe  ^ecntion  of  tbe  trust  deed, 
and  its  purpose^  and  the  answer  adodts  it, 
and  It  also  avers  ttiat  Osborne  qualified  as 
tmatee,  witb  appdlanta  as  sureties  on  tils 
b<md  as  sneb.  Osbome  admits  bis  quallficar 
tion  onder  tbe  trust  deed  to  execute,  and  the 
taking  possession  of  tbe  pto^erty  assigned  In 
It.  His  BDretles,  In  tbeir  answer,  admit  tbat 
Osbarne  qualified,  and  gave  brad  In  tlie  pen- 
alty of  $4/300,  with  them  as  bis  boodsmeo. 
The  quallflcatlott  and  bond  as  trustee  being 
admitted,  and  Its  pauUty.  nothing  more  ap- 
pearing tibe  law  fixed  its  conditions,  and 
taeaee  It  became  a  matter  of  proof  whetlier  its 
conditions  bad  been  Inoken,  the  biw  designat- 
ing and  fixing  his  duties  «id  the  character  ot 
care  and  diligence  required  of  him  In  execut- 
ing the  trust  Tbe  abeeaice  of  the  bond  from 
tbe  record.  In  tbe  state  of  the  pleadings,  cen- 
atltttted  no  bar  to  tbe  right  of  complahiant  to 
recover  for  its  breach,  provided  the  evidence 
estaUlshed  tbat  It  was  breadwd.  Under  tbe 
averments  of  tbe  bill  and  the  admission  of  tbe 
answv,  the  court  bad  the  rlgtat  to  assume  that 
a  bond  bad  been  executed  as  required  by  law, 
and,  this  being  so,  its  terms  were,  in  contem- 
lAntlon  of  law,  as  much  before  the  court  as  If 
the  bond  Itself,  or  a  certified  copy,  had  been 
before  It  The  question,  then,  was  whether 
the  evidence  estabUslied  a  breach  of  a  legal 
bond.  We  found  that  it  did,  and  we  think 
that  our  finding  was  correct  The  resnit  Is 
that  our  conclusion  was  correct  and  the  same 
i«  reaffirmed.  But  this  will  be  filed  with  the 
record,  so  tbat  the  parties  may  have  tbe  bene- 
fit of  a  oorrectira  of  our  previous  opinion,  and 
w»  as  to  show  that  the  bond  of  Osborne  is  not 
In  tbe  record. 

BABTON  and  MBUj,  JJ^  eoncnr. 

Afflmed  aaHy  by  aunraoc  eonrt  October  27, 
IS&T. 


ADAMS  et  aL  V.  PAI^BTZ  et  A 

<Co«rt  of  Chancery  Appeals  of  l^nessse.  Vay 

29,  1897.) 

Attachm  est — Fraud. 

Creditors  may  attach  xpods  of  their  debtor 
ni  the  hands  ot  uioae  who  nave  cousidred  with 
Urn  to  conceal  tbe  goods. 

Appeal  from  chancery  coml,  London  coun- 
ty; H.  B.  Undsay,  Chancellor. 

BUI  by  the  firm  of  Adams  &  Byer  against 
L.  Faletz  and  others.  Complainants  obtained 
a  decree.   Defendants  appeat  Afflrmed. 

C  B.  Evans,  G.  W.  Fox,  Burkett,  Miller  & 
Mansfield,  and  D.  R.  Nelson,  for  appellants. 
Chambers,  UcQuene  &  Michelaa,  for  anwUee. 

WILSOX,  J.  This  bm  was  filed  October  19^ 
18M,  by  the  complainants,  a  mercantile  flrm 
of  Cincinnati,  Ohio,  against  L.  Palets  and  the 
other  defembnts,  to  recover  on  an  account 
for  9182,  due  for  goods  sold  by  them  to  I*. 
Faletz,  who  at  the  time  of  tbe  sale  was  a 
merchant  doing  bnsInesB  at  Dayton.  Ithea 
county.  Tbe  case  is  identical  with  the  om 
of  Hambni^  Bros,  against  these  parties.  An 
attachment  was  issued  and  levied  upon  cat- 
tain  goods  in  the  possession  of  I.  Garry  and 
the  Blumberg  Dry-Goods  Oompany.  doing 
business  In  London,  upon  the  theory  tbat  the 
goods  really  belonged  to  Palets.  It  Is  al- 
leged that  the  other  parties  were  trandnlcstly 
colluding  and  conspiring  witb  him  to  cover 
and  conceal  the  goods  from  creditors.  Pub- 
lication was  made  for  jPaleta.  his  where- 
abouts being  unknown.  He  t^ed  to  appear 
and  answer,  and  the  bm  was  taken  for  con- 
fessed as  to  him.  Tbe  other  defendants 
answered,  denying  all  the  naaterial  alleea* 
tlons  of  the  bill.  Proof  was  taken,  and  the 
chancellor  heard  the  cause  November  IS, 
1S96.  He  gave  the  complainants  the  r^^ 
sought  sustained  the  attachment  and  ren- 
dered a  decree  in  their  favor  against  the  do- 
fondants  and  their  sureties  on  their  replevin 
bond;  Garry  and  Blumberg  having,  after  the 
attachment  replevied  the  gooda  The  de- 
fendants prayed  an  appeal  to  the  suprenw 
court  and  bave  assigned  errors. 

The  errors  assigned  are,  In  effect  that  the 
finding  of  tbe  chancellor  that  tbe  property  or 
goods  attached  belonged  to  Faletz,  and  that 
the  appellants  had  conspired  with  him  to 
cover  and  conceal  them  from  his  creditors,  Is 
not  sustained  by  tbe  evidence;  and,  sec- 
ondly, that  the  bill  does  not  proceed  upon  tbe 
theory  of  a  fraudulent  sale  of  goods  by  Palets 
to  appellants,  and  to  set  it  aside  because  of 
the  frand,  and  that  If  it  did,  tbe  attachment 
Issued  was  unauthorized,  because  not  based 
upon  the  fiat  of  tbe  Judge;  and,  this  being 
so,  all  proceedings  based  iqwn  tbe  validity  of 
the  attachment  were  void.  We  fully  and 
carefully  examined  the  evidence  bearing 
upon  tbe  real  questions  In  this  case  in  the 
preceding  one  of  Hamburg  Bros,  against 
these  p&rtieB  (4£  S.  W.  807).    Aa  stated  "  i 
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It  te  needless  to  recKe  tbe  erldenca.  We  are 
entirely  satisfied  that  these  parties  entered 
Into  a  CfdlnslTe  and  fraudulent  agreemoit  to 
conceal  the  sooda  of  L.  Paleta.  and  to  enable 
him  to  pot  them  out  of  the  way  of  creditors. 
This  beloff  so,  the  creditors  of  Faleta  had  the 
right  to  attach  them,  wherever  th^  could  be 
found.  Under  a  state  of  facts  such  as  exist 
In  this  tecOTd,  courts  win  not  be  very  nice  In 
sedduff  to  diBcoTW  whetha  or  not  tbe  exact 
amount  of  goods  in  value  Is  In  the  bands  of 
defendants  sufficient  to  cover  the  Indebted- 
ness sought  to  be  recovered.  Hiere  Is  no 
eETor  In  the  decree  of  the  chancellor,  and  It  Is 
affirmed,  with  cost 

NEIL  and  BABTON,  JI.,  concur. 

AfDnned  ocallr  br  sa|»etne  court,  ?IoTember  6, 
1897. 


RBBVB8  et  al.  v.  JOHN.    CABHART  et  al. 
V.  SAME  et  aL    UABTIN  et  aL 
V.  OATB  et  aL 

(Oonrt  of  Ohancery^p^^  of  Tennssses.  June 

Whoxoplx  Attacbmbnt— Dahaobs. 

1.  Where  property  which  has  been  conveyed  in 
trust  to  secure  debts  is  wronsfully  attached  by 
other  creditors,  and  sold  by  a  receiver,  the  actual 
damaaes,  If  sny,  to  the  beneficiaries  under  the 
trust  deed,  who  receive  the  proceeds  of  the  sale, 
is  the  difference  between  what  was  realized  by 
tbe  receiver  and  what  could  have  been  realised 
by  the  trustee  under  tbe  terms  of  the  trust. 

2.  Where  goods  are  wrongfully  attached,  the 
damages  wilt  be  based  on  the  market  value  of 
the  goods  at  the  time  and  place  of  the  atta<Ai- 
ment;  and,  if  sold  for  less  under  the  attachment, 
the  difference  Bhould  be  made  good. 

5.  The  market  value  of  goods  is  ^at  they  will 
bring  at  sale  In  the  oiien  market  on  dne  notice; 
and  If  such  sole  be  honesdy  made,  on  wrongful 
attachment,  the  person  malting  It  Is  chargeable 
only  with  the  sum  realized. 

4.  Where  property  ia  wrongfully  attached,  the 
attac4iment  plaintiff  is  not  bound  by  the  value 
reached  by  the  sheriff  in  bis  invoice. 

6.  Where  an  attachment  is  wrongfolly  sued 
out,  but  no  actual  damages  have  resulted,  plain- 
tiff Is  liable  for  nominal  damages. 

Appeal  from  chancery  court,  McMlnn  coun- 
ty; T.  M.  hfoOonnell,  Ohancellor. 

S^iMrate  consolidated  actions  by  John  S. 
Beeves  &  Go.  and  H.  B.  Carhart  &  Co.  against 
A.  K.  John  and  others,  and  by  Martin  Bros, 
and  others  a^Blnst  J.  G.  Gate  and  othera,  to 
set  aside  a  deed  of  trust  from  defendant  John 
to  defendant  Gate,  In  w^lch  aittachments  were 
Issued  and  served,  and  a  receive  was  appoint- 
ed. A  Judgment  In  favor  of  plaintiffs  waa 
modified  on  appeal  to  the  supreme  court  (32 
8.  W.  312),  and  the  consoUduted  cases  were 
remanded  to  the  lower  court  Cor  further  pro- 
ceedings and  dlstrlbtitlon  of  the  funds,  In  ac- 
cordance with  Its  opinion  and  decree.  After- 
wards the  trial  court  referred  the  case  to  a 
master,  to  hear  proof  and  r^rt  as  to  the 
damages  sustained  by  defendants  because  of 
the  wrongful  suing  out  of  the  attachments. 
From  a  decree  sustaining  In  part  objectfons  to 
the  report  of  the  master,  and  confirming  It  as 


to  the  balance,  all  the  parties  appeaL  Be- 

versed. 

Burkett  ft  Mansfield,  for  complainants. 
Young  Bros,  and  T.  B.  H.  McGroskey,  for  de- 
fendant!. 

WtE/SON,  J.  nieae  causes  are  before  us  on 
an  aiqpeal  fnun  flie  decree  of  the  duocdlw 
awarding  damages  against  complainants  for 
wrongful  suing  ont  attachments  against  the 
property  of  A.  K.  John.  Botit  sides  have 
brought  tbe  eases  up,— tlie  one  because  the 
chancellor  gave  more  than  nominal  damages, 
and  the  other  because  he  did  not  award  a 
greater  sum  than  he  did.  The  following  facts, 
appearhv  In  the  record,  will  present  tbe 
grounds  tor  tbe  contention  of  the  parties:  A. 
K.  John  was  a  moehant,  doing  budness  at 
Mouse  Greek,  In  McMhm  county.  Jime  9; 
1888,  he  made  a  trust  deed  to  John  G.  Oats, 
conveying  his  stock  of  goods  to  secure  certain 
of  hia  dAts.  TUs  Inatroment  was  r^^tered. 
On  the  next  day,  Jime  10,  1888,  John,  by  an 
Instrument  not  put  of  lecMd,  conveyed  to  tbe 
Sweetwater  MIU  Company  and  O.  H.  Hutebft- 
son,  two  of  his  credHora  secured  In  his  deed 
of  trust  to  Gate,  bis  notes  and  accounts.  J.  8. 
Beeves  ft  Go.,  tbe  day  tbe  assignment  waa 
made  to  Gate,  filed  a  bill  gainst  John,  assidl- 
lag  K  as  fraudulent  An  attachment  Issued 
under  tUs  bill,  and  tbe  eberUF  levied  It  on  the 
stock  of  goods  conveyed  to  Gate,  and  took  pos- 
session of  them.  On  the  next  day,  H.  B.  Gar- 
hart  ft  Go.  filed  a  blH  against  John  and  Oate^ 
assailing  Ibe  assls^mmt  or  deed  <tf  tmsL  An 
attachment  Issued  under  this  UU,  and  waa 
levied  on  tbe  stock  of  goods,  subject,  taowerer, 
to  tbe  levy  of  the  prevkraa  attachmeiA  In  fa- 
vor of  J.  S.  Beeves  ft  Go.  June  12,  1883, 
Marttn  Bros,  and  othw  credltora  filed  the  tblrd 
bill.  John  Gate,  the  beneficiaries  In  the  deed 
of  trust  to  Gate,  and  ttie  complainants  tai  Out 
two  previous  trills,  were  made  defendanto  and 
parties  to  this  bill.  This  last  bill  assailed  Oie 
assignment  to  Gate,  and  also  the  assignment 
or  transfer  of  the  notes  and  aceounlts  to  the 
Sweetwater  HIII  Gompany  and  G.  H.  Hntcbe- 
son.  An  attachment  also  Issued  under  tfate 
bm.  It  also  asked  foe  the  appointment  of  a 
receiver,  to  the  end  that  the  property  aittaeb- 
ed  be  disposed  of  by  the  receiver  imder 
orders  of  the  court.  A  receiver  was  appoint- 
ed by  tbe  chancellor,  imder  the  avwments  and 
prayer  of  this  blU;  and  the  sherlCt  turned  tbe 
stock  ot  goods  over  to  him,  and  be  aM  them. 
Pleas  In  abatement  were  filed  tbe  defend- 
ant to  tbe  attacbmaite  In  each  of  the  cases. 
A  consldemUe  volume  of  proof  was  taken, 
which,  agreement,  was  to  be  used  as  evi- 
dence, so  far  as  rdevant  In  all  tbe  cases, 
and  before  tbe  bearing  tbe  cases  were  con- 
solidated. The  chancellor  held  the  deed  of 
assignment  to  Gate,  and  tbe  transfer  of 
tbe  notes  and  attachmento  to  the  Sweetwa- 
ter Mill  Company,  and  C.  B.  Hutcheeon. 
fraudulent,  but,  both  In  fact  and  In  law,  sus- 
tained the  a-ttachm«ate,  and  oidraed  the  pro- 
ceeds aiislng  from  the  sale^  the  goods,  etc.. 
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oudB  hj  <he  moelw.  to  to  paid  to  tte 

tacUng  oedtton  BcaoriOag  to  their  prioritlM, 
as  fixed  br  their  attaxaimeiNs.  John  Mtd  the 
parties  Interested  In  Ua  aflBlgnmeutB  appealed 
to  Qie  eiipreme  cmat,  and  that  court  rerersed 
the  chajaceUor  In  ao  far  as  the  trust  deed  to 
Caite  wae  ooncemed*  but  held  It  to  be  valid. 
It  htSA,  however,  that  the  asslgnmnit  of 
the  notes  and  accounts  was  fraudulent,  and 
xiifftahied  the  attachment  Issued  In  the  Martin 
Bros,  case  as  to  them.  vnM  consolidated 
(■anses  were  Immediately  remanded  by  the  su- 
preme court  to  the  lower  court  for  further  iwo- 
(•eedlni^  and  the  dtotrflnttlon  of  the  funds  In 
accordance  wKh  tto  opinion  and  decree,  Noth- 
Inff  was  said  or  done  in  the  supreme  court, 
after  Hs  bearing  and  declMons  of  the  cases. 
In  refbteooe  to  damages  for  the  wrongful  su- 
ing out  ot  the  attachments.  After  the  causes 
were  remanded  to  the  court  below,  and  rein- 
stated on  Its  docket  for  the  purpose  of  carzT- 
Ing  out  ttie  decree  of  the  supreme  court,  the 
defendants,  motion  to  each  case,  obtained 
a  reference  to  the  master  to  bear  proof,  and 
report  as  to  the  damages  sustained  by  them, 
because  ot  the  wrongful  suing  out  of  the  at- 
tachments. A  large  volume  of  proof  waa  tak- 
m  under  this  reference.  It  Is  iwopt^  to  state 
that  the  complainants  excepted  to  this  order 
of  refermce  In  each  case,  on  the  grounds- 
First,  that  the  chancery  court  bad  no  juris- 
dictton  to  make  It;  second,  that  the  maj  rem- 
edy of  def  endanto  was  by  suit  In  the  attoch- 
ment  bonds;  and,  third,  because  the  order  as 
made  was  an  adjudication  that  the  attach- 
ments were  wrongfully  sued  out  The  mas- 
ter filed  his  first  leport,  under  the  orders  of 
reference  May  14,  1896.  Thereto  be  stated 
tbat  from  the  voluminous  amount  of  proof  on 
file,  an  of  which  he  bad  carefully  examined, 
J<rim  was  entitled  to  nominal  damages,  but 
that  he  was  unable  to  fix  any  specific  amounts. 
Bxceptlons  were  filed  to  this  report  by  the 
defendants,  which  the  chancellor  sustained, 
and  the  order  of  reference  was  revised  and 
recommitted.  The  second  report  of  the  mas- 
ter was  filed  November  14,  1890.  He  report- 
ed tbat  John  bad  not  sustained  any  actual 
damages  1^  reason  of  the  suing  out  of  the 
attachmeifts,  but  that  he  was  entitled  to  $2.60 
as  nominal  damages.  It  appears  that  he  filed 
a  separate  report  of  similar  toior  to  eacb 
case.  Bxc^tlons  were  filed  by  tiie  defend- 
ants in  each  case.  They  all  raise  the  ques- 
tion that,  under  the  proof;  the  master  should 
have  reported  a  large  sum  as  damages;  and 
ttie  basis  of  the  exceptions  will  be  noticed 
when  we  come  to  deal  with  the  assignments 
of  error  to  this  cause,  as  the  errors  assigned 
cover  the  gromids  stoted  to  the  exceptions  to 
the  report  Tbe  cause  came  before  the  cban- 
cellor  November  26,  1896,  upon  the  repo.^t  of 
the  master  and  the  exceptions  thereto;  and  It 
appears,  by  agreement  of  the  parties,  he  pro- 
nounced a  decree  covering  all  the  cases,  as 
If  fiiey  were  not  only  consolidated,  but  to  ef- 
fect heard  as  one  cause, — that  Is,  he  was  to 
decide  or  dispose  of  oil  questions  as  he  deem- 


ed tto  merlto  to  warrant  Btobeldttattto 
excepticms  to  the  report,  In  so  tor  aa  thsy  sedc 
to  fix  the  basis  of  damages  for  wrong fnlly 
suing  out  the  attachm«its,  were  not  well  tsk- 
va.  He  held,  howevei,  the  defendsnto  mtl- 
tled  to  some  damages  because  of  the  suing 
out  of  the  attachments,  and  on  this  ground 
set  aside  the  report.  Ete  was  of  (pinion  that 
the  basis  of  damages  was  tiie  'ralue  of  tto 
stock  of  goods  at  the  time  the  attachments 
were  levied,  taking  into  conslderatlott  the  fact 
ttot  John  had  conveyed  them  hy  trust  deed, 
under  the  terms  of  which  th^  were  to  to  »M 
out  in  six  months.  On  this  basis  he  fixed  tto 
value  of  the  goods  at  76  per  coiL  of  their  In- 
voice value  as  made  by  tto  ^erlflF  whoi  or 
Immediately  after  to  first  attached  ttom,  and 
which  tovoice  was  accepted  or  lattor  acqul- 
esced  to  by  tto  receiver  when  to  was  ap- 
pototed  and  took  possession,  a  few  days  after 
the  levies  made  by  tto  sheriff.  The  tovoloe 
of  She  goods  by  tto  sherltt  amounted  to  $8^ 
685.28.  Seventy-five  per  cent  of  this  sum  Is 
92,726.46.  Hbe  receiver  realised  from  his  sale 
of  them  tto  sum  of  V2,577JtO:  nils  made  tto 
damages  the  sum  of  9148.91;  and  for  tbds 
sum,  with  toterest  ttom  December  10,  188^ 
omonntbig  to  I2&4D,  to  gave  a  decree  to  fa- 
Yot  of  defendonto  against  complainants,  and 
the  sureties  on  their  attachment  bonds,  and 
all  the  costs  of  the  reference.  He  further 
h^d  and  decreed  that  tto  compUUnanto  were 
UaUe  for  tto  atove  damages  and  costs,  re- 
spectively, to  rela-Oon  to  the  amomrts  of  their 
respective  debto  sued  tar.  On  this  basis,  J. 
B.  Beeves  &  Oo.  were  Usble  for  65  per  cent, 
Oartort  &  Ca  16  per  cent,  and  Martto  Bros, 
and  others,  complatoanto  to  tto  third  bill,  20 
per  cent;  and  oecntlons  were  awarded 
ag&tost  them  and  their  suretSes  according. 
Under  his  decree  tto  damages  so  found  were 
to  go  to  the  ben^daries  to  tto  trust  deed  to 
Gate.  As  stated  to  the  first  port  of  this  opin- 
ion, both  sides  (U)pealed.  and  -totb  tove  as- 
signed errors. 

The  errors  assigned  by  complatoants  are: 
Tbat  the  ctoncellor  erred  to  maktog  the  ot^ 
der  of  reference  to  the  master  to  ascertato 
damages.  The  predicate  ot  this  error  Is  that 
the  appeal  to  the  supreme  court  to  the  at- 
tachment salts  was  a  broad  appeal,  which  de. 
vested  the  chancery  court  of  all  jurisdiction, 
and  that,  tovlng  failed  to  tto  supreme  court 
to  take  any  steps  looking  to  a  reference  to  as- 
certain damages  sustained  by  reason  of  the 
wrongful  suing  out  of  the  attochments,  the 
causes  were  remanded  by  the  supreme  court 
to  the  court  l)elow,  simply  to  carry  out  Ito  de- 
cree, and,  this  being  so,  the  chancery  court 
was  without  Jurisdiction  In  the  premises. 
Reeves  &  Co.  assign  as  error,  as  appUcabto  to 
themselves,  tbat  the  decree  of  the  cliancel- 
lor  devested  the  damages  awarded  to  be  paid 
to  the  beneficiaries  to  the  trust  deed  to  Gate; 
and  they  aver  that  their  bill  waa  filed  solely 
and  alone  against  A.  K.  John,  and  ttot  their 
bond  was  conditioned  to  pay  him  such  dam- 
ages as  he  might  sustain,  by /reason  o'l 
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wroDK  of  tbdr  salt,  and  ad  ant  wrer  and  pro- 
tect tbe  beneficiaries  In  hla  trust  deed  to  Cat«. 
in  tbla  cwDectlan  It  Is  Insisted  that,  althouffb 
Om  three  cases  were  consolidated  for  con- 
renlence  in  tbelr  hearing,  they  did  not  th«%- 
t)7  lose  there  separate  Identity,  nor  did  the 
oonsolldatfon  in  any  sense  enlai^  the  legal 
bcope  of  their  attachment  bond.  The  conten- 
tloo  ts  farther  made  under  this  assfgnment 
that,  under  the  status  of  their  bill,  John,  If 
any  one,  Is  the  only  one  that  is  entltted  to  re- 
6oyeT  damages  from  them,  and  that.  If  he  Is 
entitled  to  recover.  It  should  go  as  a  credit  on 
his  debt  to  them.  Martin  Bros,  and  tbe  com- 
plahiants  with  them  in  the  third  bill  assign  er- 
rors, as  appllcaMe  to  them,  that  the  chancel- 
lor was  In  error  In  awarding  any  damages 
against  them,  because  the  supreme  court  did 
not  hold  that  their  attachment  was  wrongful- 
ly sued  out,  but.  on  the  contrary,  sustained 
*t  as  to  part  of  tbe  property  th^  attached.  It 
win  be  remembered  In  this  connection  that 
they  attached  the  notes  and  aecoonts  which 
were  assigned  or  attempted  to  be  assigned  tsj 
John  to  the  Sweetwater  Mill  Company  and  O. 
H.  Hntcbeson,  as  well  as  the  stock  of  gooda, 
which  had  a  day  or  w  before  their  bDl  mM 
flied  been  attached  under  the  bllhi  filed  by 
Beeves  &  Co.  and  Caihart  ft  Co.,  and  that 
their  attactamoit  was  anstalned  as  to  the 
notes  and  accounts.  All  tbe  complainants  as- 
sign as  error  the  finding  of  the  cbancellor  tlut 
any  damages  bad  been  soetalned.  This  er* 
for  Is  rested  upon  the  proposition  that,  under 
Qte  deed  of  tmat  to  Cate,  Oxe  goods  wa«  to 
be  sold  in  six  months,  and  that,  under  the 
welf^t  of  the  reliable  evidence,  tbe  recetret 
appointed  1^  the  conrt  realised  aa  much  fW 
the  goods  88  could  bare  been  reallxed  by  the 
trustee  had  he  be«a  permitted,  without  Inter- 
rnptlon,  to  sdl  them  under  tbe  terms  of  the 
trust  deed.  Oarhait  ft  Co.  assign  avat  to  the 
decree  of  the  chancellor  amurding  any  dam- 
ages  against  them.  Inasmuch  aa  the  goods 
were  not  sold  undo:  tiielr  bill  or  the  attach- 
ment sued  oat  thereunder.  "Dm  defendants 
assign  five  formal  errors.  They  are  legally 
reducible  to  one.  It  Is  urged  that  the  ehan- 
eellor  ened  In  fixing  the  basis  of  damages,  hy 
taking  Into  consideration,  as  one  dement  to 
reduce  them,  the  fbct  that  John  had  eouvey* 
ed  the  stock  of  goods  la  trust  to  Cate,  to  be 
sold  In  six  months,  for  the  boiefit  of  the  cred- 
itors named  in  the  trust  deed,  and  In  arbitra- 
rily Bxlng  their  value  at  75  per  cent  of  tbelr 
InTofee  valne,  aa  made  by  the  sheriff,  when 
or  soon  after  he  attached  tiiem.  Their  con- 
tention In  all  th^  aaslgnments  la  Hat  the 
damages  are  the  difference  between  the  mar- 
ket ralaa  of  the  goods  at  Mouse  Creek  when 
attached  and  the  anm  realised  by  the  reeelT- 
er.  Ih^y  insist  ttiat,  about  two  weeks  befiuv 
the  bills  were  filed,  an  Invoice  made  tqr  John 
of  his  goods  at  cost  price,  not  Including 
freight,  showed  bis  stock  to  be  worth  90,446.- 
74.  It  is  farther  urged  that  John  waa  sOUlng 
bis  goods  at  an  average  of  26  per  cent,  over 
cost  price,  and  that  Us  selling  price  was  the 


martcet  value  of  tbe  goeAs  M  flie  time  they 
were  atta,ehefi.  It  is  claimed  them  that 
the  proof  shows  that  after  the  Invoice  made 
John,  and  between  that  time  and  the  levy 
of  the  attachments,  about  9270  worth  of  the 
goods  were  sold  and  removed,  and  that,  ttiere- 
fore,  the  wholesale  value  of  the  goods  when 
attached  was  95,176.74.  This  being  so.  It  Is 
Insisted  that  the  damage  on  this  basis  Is  the 
difference  between  this  sum  and  92.591.57. 
realized  by  the  receiver.  Bat  tbey  Insist  that 
the  market  value  of  the  goods  was  tbe  selling 
price  at  Mouse  Creek,  which  was  96^(70.93. 
and  on  this  basis  the  damage  Is  93,9T9.3f>. 
Another  basis  fixed  by  them  is  the  Invoice 
value  at  cost,  fband  by  the  sheriff,  93,635. 
with  25  pw  cent  added,  which  makes  the 
value  of  the  goods  attached  the  sum  of  94,- 
543.75,  and  the  difference  between  this  sum 
and  the  amount  realized  by  the  receiver  Is 
91,962.18;  and,  at  alt  events,  th^  inslBt  that 
th<7  shonld  be  given  this  amount  as  damages. 
Bat,  In  any  aspect  of  tbe  case,  ttiey  contend 
that  they  are  entitled  to  recover  tbe  difference 
between  the  sum  realized  by  the  receiver  and 
the  cost  invoice  value  aa  found  and  returned 
by  the  sheriff,  and  which  Invoice  the  recover 
accepted.  This  difference  amounts  to  9l,(M3^ 
43.  A  vlgoroia  Insistence  la  made  1^  the  de- 
Imdants  that  the  proof  amply  shows  that  tbe 
recelvw  employed  and  pat  In  diarge  at  tbe 
goods  to  sdl  them  for  abont  two  months  at 
Mouse  Greek,  after  his  appdntmeat  young 
and  inexperienced  parties,  who  roughly  man- 
aged and  handled  the  goods,  and  recklessly 
sold  them  for  unreasonably  low  prices;  and 
that,  when  he  removed  the  remaining  part  of 
tlw  stock  to  Attiens,  he  dumped  them  in  the 
Ohancery  court  room  In  the  court  bouse,  wIHi^ 
out  any  order  or  syatem,  In  consequence  of 
which  they  could  not  be  sold  tor  Oielr  worth. 
In  brief,  the  Insistence  on  flila  point  is  that 
tbe  receiver  carelesdy  handled  and  negUgoit- 
ly  aoM  tbe  goods  for  less  than  oould  have  beoi 
realised  tbr  them,  properly  handled  and  sold. 

Now,  we  find,  aa  a.  matter  of  tbct  after 
carefully  we^ng  aU  the  evidence,  ttutt  the 
receiver  waa  appointed  a  few  days  after  the 
stock  of  goods  were  attached;  that  he  em- 
ployed a  young  man  by  the  name  of  Snyder, 
about  21  years  of  age,  aod  a  Mrs.  Mathoiy,  to 
sell  tbe  goods  at  Mouse  Creek;  that  they  sold 
them  for  about  two  months,  s^ng  in  Uiat 
time  between  9T0O  fuid  9800  worth  of  tlm 
goods;  that  these  sales,  taken  aU  t(^:etber, 
were  at  a  small  profit  over  the  actual  cost 
price  of  the  goods;  that  then  the  balance  of 
the  goods  was  removed  to  Aflieoa,  McMlnn 
county,  Uie  receiver,  and  placed  In  the 
chancery  court  room  of  the  court  house,  In  as 
good  and  systematic  order  as  was  pracUcetde 
in  such  a  i^ace;  that  this  removal  waa  made 
Just  before  the  drcult  conrt  convened  there: 
that  the  receiver  sold  out  tb»  gooda  privately 
and  by  public  auction  there,  for  the  beat  pHcoi 
he  could  obtain;  and  that  he  waa  guilty  o<  bo 
neglect  or  bad  t&tth  In  Us  condoct  u  re- 
ceiver. "We  further  find  tta^  while  a>portloD 
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of  this  stock  9t  goods  was  reuooably  new  and 
In  date,  a  considerable  portion  of  them  wag 
old,  end  not  readily  saleable  In  the  market. 
We  further  find  that  while  the  recelTer  nev- 
er took  an  Inventory  of  the  goods  after  his  ap- 
pointment, but  went  by  that  made  by  the  sher- 
iff, he  nevertheless,  when  he  took  charge,  and 
was  furnished  the  Invoice  of  the  sheriff,  after 
looking  over  the  stock,  said  It  was  Invoiced 
too  high.  We  further  find  that  the  receiver 
did  the  beat  he  could  with  the  goods  after  be 
took  charge  of  them,  and.  In  view  of  their 
condition  and  the  times,  he  realized  all  that 
he  could  from  them.  Snyder,  whom  he  put 
In  chai^  at  Mouse  Creek,  and  Mrs.  Matheny, 
aft»wardB  employed  to  assist  In  selling  the 
goods  there,  while  having  no  great  experience 
In  such  business,  were  reasonably  competent, 
and,  from  the  weight  of  the  proof,  we  are 
aatlsfled,  did  about  as  well  as  any  one  that 
could  have  been  selected.  We  are  further  of 
opinion,  from  this  proof  In  this  record,  that 
the  receiver  got  practically  as  much  for  the 
goods  as  the  trustee  could  have  received.  In 
view  of  their  character  and  the  condition  of 
the  times.  And  we  construe  the  most  reliable 
and  satisfactory  evidence  to  be  found  in  the 
record,  the  invoice  made  by  tbe  sheriff  was 
substantially  correct,  and.  with  such  a  stock 
of  goods  on  the  market  to  be  sold  to  satisi^ 
creditors.  It  Is.  under  the  proof,  a  good  result 
to  realize  75  per  cent  of  their  Invoiced  value. 
The  receiver  realized  within  (148  of  this  per 
cent  of  the  value  of  the  stock  as  Invoiced  by 
the  sheriff.  The  master  reported  that  he  had 
got  for  the  goods  all  that  th^  could  be  sold 
Cor  In  view  of  their  character,  and  the  condi- 
tion of  the  times,  and  the  drcomstances  sur- 
rounding blm,  and  we  are  satisfied  that  his  re- 
port to  this  effect  Is  sustained  by  the  evidence. 
We  are  further  satisfied  that,  if  the  goods  had 
been  sold  fay  tbe  trustee  under  the  deed  of 
trust  for  *^<t  benefit  of  the  creditors  named  In 
It,  h»  would  not  have  realised  but  little,  if  any, 
more  for  them  than  was  realized  by  tbe  re- 
ceiver. 

With  these  findings  of  fact,  we  are  pre- 
pared to  deal  with  the  errore  assigned.  And, 
with  reqtect  to  those  assigned  by  the  defend- 
ant, tt  la  i^iparent  that  they  are  diq^osed  of 
by  the  finding  of  facts;  and,  as  to  them,  tt 
Is,  as  may  be  conceded  as  a  proposition  of 
law.  that  a  party  wrongfully  suing  oot  and 
levying  an  attachment  is,  with  the  sureties 
on  his  attachment  bond,  ItaUe  for  tbe  actual 
damage  caused  thereby,  and  If  he  resorted  to 
this  extraordinary  writ  wantonly  or  reddest- 
ly.  or  with  malloe,and  without  probable  cause, 
exemplary  damages  are  recoverable.  Smith 
V.  Story,  4  Humph.  172;  Bmltb  v.  Safcln,  3 
Sneed,  461;  Doll  v.  Cooper.  9  Lea,  576; 
Strlngfield  t.  Hltsch,  94  Tenn.  425,  29  8.  W. 
600.  There  is  no  claim  maintainable  under 
the  evidence  that  these  attachments  were 
sued  out  wantcmly,  aalidonaly^  or  to  harass 
and  oppress  the  defendant  This  beiv  so, 
tbe  case  Is  one  where  actual  damages  only 
an  xeooTwaUe.  Authorities  supra;  Benfcert 


T.  SSUott.  11  Lea,  23S;  Lobenst^n  r.  Hym- 
son,  90  Tenn.  606,  18  S.  W.  2S0.  The  prop- 
erty wrongfully  attached  In  these  cases  had 
already  been  conveyed  in  trust  to  secure  the 
payment  of  debts,  and  the  actual  damages 
sustained.  If  any  under  tbe  facts,  by  the  ben- 
eficiaries under  the  trust  deed,  are  the  dlf- 
teteace  between  what  was  realized  by  the  re- 
ceiver and  what  could  have  been  realized  by 
the  trustee,  selling  them,  without  interruption 
under  the  terms  of  the  trust  This  Is  mani- 
fest, we  think,  from  the  situation  of  tbe  pn^- 
erty.  The  benefldarieH  in  the  trust  deed.  It 
being  valid,  were  entitled  to  tbe  proceeds  of 
the  pi-operty  convey3d  In  it,  properly  sold  nn- 
der  Its  terms,  and  to  no  more.  Wrongfully 
sold  under  tbe  invalid  attachment  bills,  by  aik 
agency  broogbt  Into  existence  by  them.  It  the- 
lu-operty  was  sold  for  less  by  the  agency,  the- 
difference  should  be  made  good  by  the  com- 
plainants  filing  the  bills,  and  their  sureties. 
We  have  already  found  as  a  fact  that  the- 
agent  brought  in  under  the  bills  got  as  much, 
for  the  goods  as  the  trustee  could  have  ob- 
tained. This  disposes  of  the  question  of 
damages  so  Car  as  the  beneflcfarles  in  the- 
tmst  deed  are  concerned,  and  results  In  over- 
ruling the  enxtrs  assigned  in  th^  behalf. 

We  agree  with  their  learned  counsel  that 
damages  in  this  class  of  cases  will,  as  a  goo^ 
eral  rule,  be  fixed  or  based  upon  the  market 
value  of  the  property  wrongfully  attached: 
and  converted  at  the  time  and  place  of  the 
attachment,  and  U  sold  for  less,  under  tbe- 
wrongful  attachment;  the  difference  should  bft- 
made  good.  But  wfaflCt  Is  the  suurket  value?- 
Obviously,  It  Is  not  arUtrarlly  fixed  fay  what 
the  party  ^Id  for  tbe  property,  nor  by  what 
he  was  holding  and  selling  It  at  In  his  cur- 
rent business  at  reUilL  These  things  may 
be  considered  In  arriving  at  the  market  value. 
But,  at  least,  the  ultimate  test  la  what  the 
property  will  bring  when  properly  sold,  after 
giving  the  puUlc  an  opportunity  to  know 
what  the  pnqmrty  K  und  when  and  whoe 
and  the  terms  of  its  sale.  It  is  equally  clear,, 
we  think,  tliat  tbe  test  is  not  tbe  invoice  val- 
ue fixed  by  the  owner  nor  by  the  sheriff: 
We  held  last  winter,  In  Nashville,  in  a  ease- 
s<Hnewhat  analogous,  when  a  surviving  part- 
ner, who  was  administrator  of  his  deceased! 
partner,  sold  a  stodE  of  goods  after  It  taaA 
been  turned  over  to  him  by  a  receiver,  who> 
had  carefully  Invoiced  it,  that  he  was  not;  a» 
a  matter  of  law,  bound  by  the  value  reached 
}xy  the  rectivw  in  tals  Invoice.  We  farther 
held  in  the  case  "that,  as  a  general  proposl- 
tiim,  goods  In  the  hands  of  a  party  for  sale 
are  worth  what  they  will  bring  at  sale  ttt 
open  market  upon  due  notice,  and.  If  sucb 
sale  be  honestly  made,  the  party  Is  chargeable 
with  the  sum  realized  at  such  sale."  Byant 
V.  Harmon  (SIS.  oi>lnlon).  Tbe  supreme  court 
affirmed  our  holding,  la  the  case  cited,  the 
receiver.  Just  before  the  stock  of  goods,  1^ 
order  <tf  court,  was  turned  over  to  Qie  sur- 
viving parties  and  administrator,  took  a  care- 
ful Invoice  of  the  stock,  and  iui4er  thli>.'"- 
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voice  it>  TElae  was  founa  to  be  $832.80.  The 
surviving  partner  soon  afterwards  sold  them 
at  public  sale,  after  due  notice,  and  at  this 
sale  the  goo6»  brought  f325.  The  contention 
was  that  be  should  be  cbarged  and  compelletl 
to  settle  with  the  heir  of  his  deceased  partner 
upon  the  basis  of  the  Invoice  valne  of  the  re- 
ceiver. We  held  otherwise,  and  In  the  opin- 
ion used  the  language  above  quoted.  We 
have  no  disposition  to  establish  a  rule  that 
will  sanction  a  resort  with  impunity  to  attach- 
ment by  creditors  or  others  seeking  by  suit  to 
enforce  their  demands.  On  the  contrary,  where 
they  are  wrongfully  sued  out  and  the  prop- 
erty of  the  defendant  Is  wroi^uUy  seized, 
the  defendant  should  be  permitted  to  recover 
In  full  measure  all  the  actual  damages  he  sus- 
tained, and,  if  this  process  Is  wantonly  resort- 
ed to,  exemplary  damages  should  be  awarded. 
While  It  was  not,  perhaps,  technically  correct 
to  hold  that  the  measure  of  damages  In  this 
case  was  to  be  considered  in  view  of  the  fact 
that  the  stock  of  goods  was  already  conveyed 
by  deed  of  trust  when  the  attachments  were 
levied,  we  cannot,  nevertheless,  avoid  con- 
sidering that  they  were  not  In  the  market  for 
sale  hi  a  going  retail  store,  where  successive 
replenishments  of  the  stock  could,  In  an  ap- 
preciative sense,  aid  In  the  sale  of  parts  of 
the  stock  eA  prices  wMch  might  not  be  other- 
wise attainable.  The  method  of  apportion- 
ing the  damages  adopted  by  the  learned  chan- 
cellor Is,  to  use  the  language  of  the  supreme 
court,  "Mitlrely  untenable."  Strlngfleld  v. 
Hlrach,  94  Tenn.  426,  29  S.  W.  609.  We  sim- 
ply refer  to  this  case  and  Its  reasoning  to  sup- 
port the  proposition  that,  If  damages  were 
rightfully  found,  this  part  of  the  decree  can- 
not l:>e  sustained. 

Having  found  that  no  actual  damages  were 
caused  to  John  or  the  beneficiaries  In  liis  trust 
deed  by  these  suits,  it  is  wholly  needless  to 
discuss  or  decide  other  questions  raised  in  the 
asstgnmenta  of  error  of  compinlnants. 

Each  party  suing  and  wrongfully  taking  out 
an  attachment,  because  of  the  wrong  and 
tort  Involved  In  the  Issuance  of  the  attach- 
ments, is  liable  to  nominal  damages,  and  to 
110  more;  and,  under  the  facts,  the  report  of 
the  master,  to  this  effect,  should  have  been 
nffirmed.  The  result  Is  that  the  decree  of  the 
fhancellor  Is  reversed,  and  the  defendants 
will  pay  the  costs  of  the  appeal,  and  the  costs 
of  the  leference  below. 

NEIL  and  BABTON,  JJ.,  concur. 

Affimed  orally  by  snpmne  court,  October  30, 


McRBYNOLDS  v.  OBAHAH. 
(Oonrt  of  Chancery  Ai^als  of  Toineasee.  July 

WiLbB— Vbsteu  Bstatb— Death  or  XjSOatbb. 

1.  Where  a  will  bequeaths  to  each  of  threw 
grandchildren  a  specified  snm  of  mon^,  "to  be 
paid  to  tbem  when  eadi  arrive  at  the  sge  of  21 


years,"  the  bequest  Is  vested,  and  the  time  of 
payment,  only,  is  pos^xmed. 

2.  Where,  after  the  death  of  the  testator,  one 
of  the  grandchildren  dies  before  readklng  the 
age  of  21  years,  her  legacy  beoomes  at  once  pay- 
able  to  her  admioiBtrator. 

Appeal  from  chancery  court,  Blarlon  county; 
Thomas  &L  McConnell,  Chancellor. 

Suit  by  James  W.  McReynolds,  admlnlstra^ 
tor,  against  John  Graham,  executor.  From 
the  decree,  defendant  appeals.  AfOrmed. 

W.  D.  Spears  and  W.  B.  Donaldson,  for  a»- 
pellant    Shepherd  &  Frlerson,  for  appellee. 

NBIL,  J.  This  bill  was  filed  by  the  admin- 
istrator of  James  Mary  McReynolds  to  collect 
a  legacy.  The  decision  of  the  case  Involves  a 
construction  of  the  will  of  J.  H.  Graham,  the 
t&thet  of  the  Intestate.  The  first  Item  of  the 
will  contains  the  usual  provisions  fat  debts 
and  funeral  expenses.  Tbe  will  then  pro- 
ceeds: "Secondly,  1  will  and  bequeath  to 
my  beloved  wife,  Elizabeth  K.  Graham,  for 
and  during  her  natural  life,  all  of  my  real  and 
personal  estote,  except  fifteen  hundred  dol- 
lars, to  be  paid  to  my  daughter  Martha  Mc- 
Reynolds' three  children,  hereinafter  men- 
tioned. !nilrdly,  after  the  death  of  my  be- 
loved wife,  Elizabeth  K,  Graham,  I  wlU  and 
bequeath  to  my  daughter  Martha  J.  McReyn- 
olds, wife  of  James  W.  McReynolds,  all  of 
the  Nick-o-Jack  and  Sheilmound  lands,  known 
as  the  Bank  and  Webb  farms,  free  from  the 
control  of  her  present  husband,  or  any  fu- 
ture husband,  should  she  marry  again,  for 
her  sole  and  separate  use  during  her  natural 
life,  and  at  her  death  to  be  equally  divided 
between  her  three  children,  Hope  Graham 
McReynolds,  John  Elizabeth  McReynolds, 
and  James  Mary  McReynolds,  for  their  wAe 
and  separate  use,  free  from  the  control  of 
their  said  husl)ands,  should  they  marry.  I 
further  will  and  bequeath  that  each  of  said 
children,  Hox>e  Graham  McReynolds,  John 
Ellzal>eth  McReynolds,  and  James  Mary  Mc- 
Reynolds, have  five  hundred  dollars,  as  before 
mentioned  In  this  will,  to  be  paid  to  them 
when  each  arrive  at  the  age  of  twenty-one 
years;  should  any  necessity  arise  by  which 
It  should  become  necessary  for  their  educa- 
tion and  maintenance,  to  be  paid  aoonet. 
Fourthly,  I  further  will  and  bequeath  to  my 
son,  John  Graham,  all  of  the  balance  of  my 
real  and  personal  property  after  the  death  of 
my  i>e]oved  wife,  Elizabeth  K.  Graham,  not 
otherwise  disposed  of  In  this  will.  Lastly,  I 
do  hereby  nominate  and  appoint  my  son, 
John  Graham,  my  executor  to  this  my  last 
will  and  testament,  and  that  be  shall  not  be 
required  to  give  bond  and  security."  The 
following  facts  are  agreed  upon:  That  /.  H. 
Graham,  the  defendant's  testator,  at  the  time 
of  his  death  had  on  band  cash  to  the  amount 
of  f 750,  and  that  this  was  not  sufficient  to 
pay  funeral  expenses  and  the  medical  bills 
contracted  In  his  last  sickness;  that  he  died 
the  owner  of  pwsonal  property,  consisting  of 
live  stock,  grain,  etc.*  worth  In  all  about  96,- 
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000,  wblcfa  woold  be,  In  ralne,  more  tban 
saffldeot  to  pay  all  tbe  debts  of  the  estate, 
cwt  ot  admlnlBtratlon,  and  the  legadea  to  tha 
MdSeTDoIda  children  mentioned  In  tbe  ^111; 
that  the  testator  died  April  IS,  1888,  In  Ua- 
rim  oonnty;  that  hli  wife,  Eaizabeth  K.  Ora- 
bun,  died  Umj  28,  1888;  that  on  the  death 
of  EUiabetb  K.  Graham  all  the  personal  prop- 
er^ came  to  the  hands  tft  the  defendant, 
John  H.  Graham,  executor;  that  James  Hatj 
Gnham  la  dead,  and  that  the  complainant  Is 
ha  lawfnl  administrator;  that  she  died  be- 
fore she  ateUned  the  age  of  21  years.  It  Is 
oot  shown  that  had  she  been  Urlng  when  the 
bin  was  filed,  Novonber  21,  18D6,  she  would 
flien  bare  been  21  years  oJA.  On  this  state  of 
CictB,  tike  complainant  claims  that  be  Is  eur 
tided  ts  collect  the  legacy,  as  admhilstrator 
of  James  Idtary  McReynoldB.  On  the  other 
hand,  the  defendant  denies  this  right 

We  think  tliat  the  oomplainant  Is  entitled  to 
itconr.  The  legacy  was  dearly  vested.  The 
flaw  «f  psTmcnt,  merely,  waa  postponed. 
This  would  not  pnsvaxt  the  vesting  of  the  es- 
tate. Fritdi.  'WUIs,  i  408,  snbsec.  2,  and  an- 
tboritleB  dted.  Nelson  v.  Bine,  68  N.  a  6C0; 
Famcae  v.  B^iz,  1  Gnsb.  184;  Reed  v.  Bock- 
ier,  5  Watts  &  a  617;  Goebel  v.  Wolf,  118 
N.  T.  40B,  Zl  N.  HL  888.  And  see  Anderson 
V.  fffsmmoTid.  2  Lea,  281,  284,  28B,  and  COaflln 
V.  Claflln  (Miaaa.)  20  N.  B.  464.  In  Pnmesa 
r.  Fox,  snpra,  Uie  mle  Is  thns  stated.  In  a 
qaotatkm  tnm  8  Woodeson,  612:  "If  tbe 
tfaw  of  payment,  m««ly,  be  postponed,  and 
It  appeals  to  be  tbe  intention  of  the  testator 
that  bis  bonn^  shonld  Immediately  attecb, 
the  legacy  is  of  tlie  vested  kind;  but  if  the 
time  be  smiled  to  the  sifbstance  of  the  gift.  [ 
u  a  oondttlon  precedat,  K  la  contingent,  and 
oot  transmlsalUe."  In  the  present  case  no 
eoBstmetkni  coold  make  dearer  than  the  lan- 
imge  of  the  vrfll  itaelf  that  tboe  waa  a  dls- 
ilBrt  gift  In  psssentl  to  tbe  three  dilldren  of 
tbe  testator's  dam^tv,  Ifartha  McReynolda. 
!n  serenity,  each  to  have  VSOO,  and  that  the 
ihne  of  psyment,  merdy,  was  postponed  nn-  I 
ta  the  majority  of  eadL  Tbe  sntdect  la  first 
wvnimA  In  tbe  second  danse  of  the  will, 
vberda  the  testator  says  that  there  Is  to  be 
I«ld  to  tike  fhree  children  of  his  daughter, 
Ufa.  HeBeynolds,  «1,600.  And  In  tbe  third 
Hanse  be  retnms  to  tbe  snbjeet,  and  says,  **I 
Till  tbat  mcb  of  said  dtfldren  have  $500." 
and  then  adds,  "to  be  paid  on  arrival  at  tbe  , 
■age  of  21  years."  If  anything  ware  needed  j 
to  make  this  language  mote  clearly  evincive  | 
«t  tbe  testator's  Intention  tbat  the  mon^  i 
"boold  bdcHW  to  each  of  tbese  dilldroi,  it  Is  I 
*o  be  fMttd  In  tbe  dause  whldi  provldea  that 
tr  otcesssry  for  education  and  maintenance,  ! 
The  money  shonld  be  paid  to  tbrai  sooner. 

It  was  sncgested  In  argument  that  even  If  | 
ibp  court  nbouM  bold  that  tbe  estate  was  { 
rested,  yet  this  snitwas  prematnrcdy  brought; 
•bat  It  conM  ncit  properly  be  Inwught  until  ; 
«odi  time  as  James  Mary  McBegmolds  would 
arrive  st  ace,  bad  she  not  died.   ThU  Is  a 


mistake.  The  cases  all  hold  that  where  a 
legacy  Is  vested,  and  tbe  right  of  p^ment 
postponed  untn  the  majority  of  fbe  legatee^ 
and  the  legatee  dies  before  reaching  majority, 
the  administrator  of  the  deceased  legatee 
takes.  See  authorities  ahove  dted.  In  none 
of  tbese  cases  was  tbe  objection  raised  In 
terms  tbat  we  find  raised  here,  yet  the  courte 
seem  to  have  assumed  ^t  the  administrator 
would  teke  at  once.  The  prindi^  Is  that  In 
an  estote  so  drcumstanoed  the  eicecutor  of 
the  teatetor  Is  a  trustee  to  hold  the  fund  to 
carry  out  the  purposes  of  tbe  testator's  vllL 
The 'rule  Is  that  a  trustee  will  take  and  re- 
tain that  exact  Quantity  of  intoest,  and  no 
more.  In  Uie  trust  property,  both  as  to  extent 
and  duration,  which  Is  re^tdslte  for  tbe  prop- 
er and  effldent  execution  of  the  powers  and 
duties  cMiferred  upon  falm,  and  to  effectuate 
the  purposes  of  tbe  trust  Jourolmon  v.  Mas- 
sengUl,  8S  Tom.  8%  syl.  7  OS  B.  W.  710);  Da- 
vis T.  Williams,  86  TemL  646,  syL  4  (4  S.  W. 
8).  In  the  present  case,  It  appearing  that  by 
the  death  of  James  Mary  McReynolds  the 
purposes  of  the  trust  have  terminated.  It  must 
be  bdd  to  have  ceased,  and  the  legacy  to  be 
payable  Immediately  to  the  administrator  of 
James  Mary  McReynolds.  Tbe  trust  vested 
In  the  executor  was  to  hold  the  legacy,  and. 
If  needed  pmding  minority  for  education  and 
maintenance,  to  use  it  for  that  purpose,  and. 
If  not  tbOL  to  pay  James  Mary  McBejrni^ 
vpoa  her  reachlI^:  majority.  Tbe  accomi^lsb- 
ment  of  these  purposes  of  the  trust  having 
become  ImposslUe  1^  the  death  of  James 
Mary,  the  trust  Is  necessarily  cut  down,  to 
the  extent  above  Indicated.  Similarly,  in 
Stanford  v.  Lackland,  2  DHL  6,  Fed.  Cas.  No. 
i%K12,  where  the  beneficiary,  who  would 
have  been  entitled  to  a  conv^rance  of  trust 
property  at  the  age  of  26.  became  a  bank- 
rupt at  the  age  of  24,  It  waa  hdd  tbat  the 
trustee  should  convey  his  Interest  Immediate- 
ly to  his  assignee,  as  **tbe  strict  execution  of 
tbe  trust  of  tbe  will  bad  beoi  tbus  rendered 
Impossible.'*  See  this  case,  quoted  in  Claflln 
V.  Claflln.  supra.  So,  In  this  state.  In  the 
case  of  Lynch  v.  Hurts,  1  Helsk.  600,  where 
tbe  will  contained  a  bequest  of  fMedom  to  a 
slave  oa  the  death  of  the  testetor's  wife,  the 
freed  woman  to  be  sent  to  Liberia,  or  some 
other  sultobte  place,  and,  to  meet  tbe  eqiense, 
9600  was  to  be  set  apart  and  placed  In  faith- 
ful hands,  to  Inure  to  the  boieflt  ot  Uie  slave, 
but  hj  the  raoandpatlon  of  slaves,  brot^bt 
about  the  goveniment  the  execution  of  the 
trust  beamelmiMsdble  accnrdlng  to  Ito  strict 
terms.  It  was  hdd  that  the  mon^  shonld  be 
paid  to  the  benefit  of  the  legatee.  For  the 
reasons  above  steted.  we  think  the  suit  was 
not  premature,  and  that  the  chancellOT*s  de- 
cree was  In  all  things  correct;  and  It  Is  af- 
firmed, with  costs. 

BARTON  and  WILSON,  JJ.,  concur. 

AtEriued  onillj-  by  su[H%uie  court,  Novembw  17, 
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BANK  OF  OOOKVILLB  «t  aL  t.  BRIEB  et  aL 
THREAT  T.  SAAIB.    DIBRILL  at  aL  T. 
SAME.    FALLiERS  «t  ftL  t.  SAMTB. 
(Coort  of  QfcMCT  Appeals  of  TnniiMMi,  Jwe 

UoUffBAD—JoiHT  COXTBTAIFOB— VBa*  COKflTI- 
TUTM. 

Under  the  CMisUtntioit.  a  feflOKstead  can  be 
alienated  onlr  by  tbe  yoint  deed  of  husband  and 
wife,  and  therefore  neither  a  Toid  deed  of  trust, 
including  land  occopied  as  a  homestead,  made 
by  the  husband  for  the  benefit  of  certain  eredit- 
on,  nor  a  void  asaigniuent,  speciaily  reserriuK 
ttie  homertead,  made  by  the  husband  and  wife, 
will  operate  to  devest  either  the  husband  or  wife, 
of  their  homestead  rigbta. 

Appeal  from  chancery  court,  Fentress  coim- 
ty;  T.  J.  Fisher.  Chancellor. 

Consolidated  causes  between  the  Bank  of 
Cookvllle  and  others  aeainst  H.  D.  Brier  and 
others.  Petition  by  Isaac  Fallers,  Sons  &,  Co. 
and  others  for  the  sale  of  defendants*  realty 
free  from  their  homestead  rights  therein. 
From  a  decree  confirming  the  report  of  the 
receiver  who  made  the  aale,  H.  D.  Brier  ap- 
peals. Reversed. 

D.  a  XouDg  and  S.  &  Yoonc  for  appelant 
O.  C.  Cooatsed  and  IncenoU  &  Fayton,  ftir 
appellees. 

HEUj,  J.  These  laaea  wen  befme  os  at 
the  August  special  term  la  1806.  The  quee- 
Uon  then  under  coDsldaratloa  was  whether 
certain  oonveyances  were  frandolent  or  not 
At  that  term  we  decreed  that  a  certain  deed 
<tf  trust  made  by  H.  D.  Brlv  to  one  Dong* 
lass,  for  the  benefit  of  QCarray.  DibriU  ft  Go., 
iras  void,  because  on  Its  face  It  autboriied 
the  maker,  Brlw,  to  remain  In  poseeBsIon  ct 
the  goods,  and  to  replenish  the  stock,  for  an 
unlimited  time.  It  was  held  that  this  Tltlat- 
ed  the  Instrument,  not  only  aa  to  the  stock  at 
goods  therein  canveyed,  but  also  as  to  the 
real  estate  now  In  controversy.  We  also  de- 
cided that  a  general  ass^nment  made  by  H. 
D.  Brier  and  hla  wUe,  Urs.  HattSe  Brier,  to 
T.  I>.  AlbtfsfHi,  was  void,  under  the  general 
assignment  act  of  18811,  because  of  a  de- 
fective affidavit  Uiereto  attadied.  Tlie  debts 
due  the  several  complainants  were  aacertain* 
ed,  and  a  decree  was  entered,  setfihig  aside 
the  deed  of  trust  and  the  geiural  asrignment, 
and  directing  the  property  to  be  sold  for  the 
satisfaction  ot  the  debts  due  to  the  eeveral 
complainants:  and  the  cause  was  remanded 
to  the  chancery  court  of  Festress  county  for 
sale  of  the  property  and  dtstribntimi  of  the 
proceeds.  The  caie  was  thai  appealed  by  the 
defendants  to  the  September  term,  ISSO,  of 
the  supreme  court,  and  there  the  decree  of 
this  court  wu  in  all  things  affirmed.  S2  S. 
W.  aos.  When  the  case  reached  the  <diancery 
court.  In  obedience  to  the  remand,  the  chan- 
cellor entered  a  decree  directing  a  sale  of  the 
property  pursuant  to  the  decree  of  this  court 
and  <rf  the  supreme  court,  and  added  the  foU 
lowing:  **Tfals  cause  came  on  to  be  beard 
upon  the  application  of  Isaac  Fallers,  Sons  ft 


Co.,  Cham.  Bovwn  Qrooery  do*  and  George- 
UieAlpin  ft  Co.  to  have  the  house  and  lot 
attached  In  this  cause  sold  in  bar  of  the  right 
of  Itomestead  and  dower  of  H.  D.  Btkx  and 
bis  wlfOb  Hattte  B.  Brier,  when  tt  mpears 
that  the  court  of  chancery  appeals  decided 
that  the  conveyance  by  H.  D.  Brief  and  wife 
to  J.  O.  DouglasH  was  frauduloit  in  law  and 
in  fact,  which  Aiding  ot  fact  Is  final,  which 
decree  of  court  of  chancery  appeals  was  con- 
firmed by  the  supreme  court  The  court  is 
{deased  to  order  that  the  aaid  property-  ^ 
sold  free  from  any  homestead  or  dower  rights 
of  defoidanlB  H.  D.  and  Hattte  B.  Bria,  and 
that  they  are  not  entitled  to  a.ny  homestead 
or  dower  Interest  therein."  Xhia  decree  was 
entered  oa  April  23,  189G,  and  on  April  26, 
I  1806,  the  death  of  Mrs.  Hattle  B.  Brier  was 
Bu^ested  and  admitted;  and,  on  the  same 
day,  H.  D.  &1er  excepted  to  so  much  of  the 
above  decree  as  directed  the  real  estate  to  be 
■old  In  her  <rf  the  right  of  homestead,  and 
I»^ed  an  appeal  to  the  next  term  of  the  su- 
preme court;  and  this  appeal  was  reused  by 
the  chancellor.  Thereupon  the  propn-ty  was 
brought  to  sale,  and  was  porchaeed  by  W.  D. 
Mulllnlx,  at  the  price  of  $1,202.  the  sale  behig 
made  by  the  receiver  of  the  court  The  re- 
ceiver made  his  report  to  the  chancellor  on 
the  10th  day  of  October,  1686;  and  it  was 
confirmed  on  the  Ittth  of  October,  lUdU.  On 
the  20th  of  October,  UM,  H.  D.  Brier  prayed 
an  aiig:>eal,  which  was  granted  by  the  duumel- 
lor.  and  he  baa  duly  pmaecuted  the  same. 

It  has  already  been  stated  that  the  trust 
deed  to  Douglass  waa  made  by  H.  D.  Brier 
alone,  his  wife  not  jtdnlng  therein.  She  did 
Join  ia  the  general  astigaanent  to  Albereon. 
but  that  Instrument  did  not  purport  to  convey 
the  homestead  at  al,  but  was  opreasly  mi^ 
"subject  to  the  right  of  homestrauL"  This 
appears  on  the  face  of  tbe  Instnment.  The 
homestead  rl^t  was  also  daimed  fay  Brier 
and  wife  In  their  anawera,  and  It  amieara 
that  H.  D.  Brto  was  tbe  head  of  a  ftunily, 
being  a  married  man.  The  cbanedlor*s  de- 
cree Is  sought  to  be  sustained  on  the  theory 
that,  Inasmuch  aa  the  two  eoav^ancea  weie 
declared  teudulent,  thereftwe  H.  D.  Brier, 
Who  signed  both  of  them,  had  ftmf^ted  his 
homestead  rights.  We  think  tbe  duncellor 
misconceived  the  true  meaning  of  our  cases 
upon  that  aubject  The  eartlest  case  la 
Oowan  V,  Johnson,  a  case  nowhere  reported 
In  our  state  reports,  but  its  contents  are  set 
out  with  sufficient  fullness  by  Special  Judge 
Ewlng  In  the  case  of  Nlcbid  t.  Davidson 
Oo.,  8  Lea,  at  page  895.  It  la  tiiere  said: 
"This  waa  a  case  arising  under  conveyances 
made  after  the  adoption  of  the  coostltDtlon 
and  the  statute  ot  18T0,  In  regard  to  bome- 
stead.  In  that  case,  huaband  and  wife  made 
a  conveyance  to  the  wlfeHi  father,  and  be 
afterwards  xcomveyed  to  the  wife.  Both  of 
these  conveyances  were  held  to  be  void  as  to 
creditors,  and  homestead  was  denied  the 
wife.  JndSB  liOa,  who  gave  tbe  (pinion  In 
the  case,  says:  'When  the  wUe  ezecitfed  and 
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admowtedsed  tfae  deed,  altbongb  flmadolentlr 
done  by  her  tansband,  ttw  tbereby  putcd  with 
the  rt^t  to  homestead,  aad  the  fact  tbat  the 
land  mm  ttwadalesAty  oonFojed  ba<A  to  her 
wUl  not  entltiB  hear  to  homestead.'  *'  Jiidg» 
Cooper  refers  to  thta  ease  in  Oibbs  t.  Patten, 
t  Lea,  at  page  18S,  and  there  states  It  as  a 
ease  wherein  the  hiubaad  and  wife  Joined  In 
a  fraodulent  eoQTCTanee.  He  refers  to  it  as 
the  ease  of  McOnng  Johnson.  Jnds* 
Freeman  refers  to  the  same  case  In  Bnohs  y. 
Hookev  8  Lea,  at  page  3W,  onder  tlte  title  of 
Oowan  T.  Jolmwm,  and  doectlbea  it  as  a  case 
"where  the  wife  Joined  in  a  oonvejance  to  a 
thtard  party,  and  such  third  party  ttasn  con- 
reycd  to  her,  soch  ctmreyance  haTlnir  been 
fraadnlent,"  We  are  referred  to  GlbtM  r. 
Patten,  snpra,  as  a  case  holding  that  a  firand- 
olent  conveyance  made  by  the  bnsband  to  the 
wife  will  deBtroy  ttw  homestead  xlgfat  A 
earefol  examination  of  the  cam  win  show 
that  what  Is  there  stated  apon  ttie  sabjeet 
was  dictum.  Hie  real  point  in  Judgment  was 
whether  a  certain  12-acre  tract,  confessedly 
the  subject  of  a  fraudnlent  conreyaiice.  could 
be  subjected  to  complainant's  debt,  or  wheth- 
er tt  was  part  of  the  adjoining  homestead. 
The  court  said  that  It  was  not  a  case  for  the 
extension  of  the  doctrine  of  occupancy  by  re- 
lation in  favor  of  the  homestead.  That  was 
the  gronnd  of  the  decision.  The  land  which 
really  was  occupied  as  a  homestead  was  not 
sou^t  to  be  reaiAed  by  the  bill,  nor  was  tt 
the  subject  of  any  eouT^nces,  fraudulent  or 
ottierwfse.  Tlie  next  esse  Is  BofAs  v.  Hooke, 
aupni.  Id  that  case  It  appeared  tbat  the  has- 
tNud  had  fraudulently  conveyed  to  the  wife 
a  tract  of  land  for  the  purpose  of  hlndwing 
and  delaying  his  creditors.  Tfae  chancellor 
denied  the  right  of  homestead;  and  It  ap- 
pears from  the  opinion  that  counsel  for  the 
complainant  creditors  rriled  upon  Oowan  v. 
Johnson,  but  the  court  held  that  it  did  not 
control,  for  the  reason,  mainly,  that  the  con* 
stltntlon  provided  that  the  homestead  could 
be  afiensted  only  by  the  Joint  conveyance  of 
the  fansband  and  wife,  and  tbat  the  wife,  be- 
ing the  donee  In  the  deed,  had  not  Joined  In 
It,  In  the  sense  of  the  constitutional  recpiire* 
ment.  It  was  also  placed  on  Ihe  grounds 
that  ttie  wife  did  not  participate  in  the  fraud, 
belnc  the  mere  redjdent  of  the .  husband's 
bounty,  accepting  It  wtthont  dissent;  also, 
that  it  was  but  a  fraud  in  law,  the  deed  being 
■et  aiide^  because  It  was  a  gift  by  the  hus- 
buiA  to  the  wlCe^  w4iMi  he  was  unable  to 
make  by  reason  of  his  ladebtedneoa.  The 
chancellor  was  therefore  reversed,  and  tbe 
homestead  allowed.  The  next  case  we  are 
referred  to  Ui  in^hol  t.  Davldsott  Co.,  supra, 
niat,  however,  was  a  case  resting  under  the 
act  of  Mutih  12,  1868,  under  which  the  hus- 
band could  ccnvcy  the  homestead  withovt 
coasent  of  the  wife.  It  therefore  does  not 
apply.  There  Is  stOl  one  other  case,— HoweD 
T.  Thompson,  95  Tenn.  896,  401,  32  B.  W.  8Q»l 
rhat  was  also  a  case  wherein  the  deed  was 
made  by  tbe  basband  to  the  wife.   Tbe  enurt 


said  she  took  tbe  conveyaaee  In  good  faHb, 
and  added:  "We  can  sea,  thneCbre.  no  traud- 
uleot  intent  on  her  part  in  taking  a  deed  to 
this  property  which  would  now  operate  to  eo^ 
tap  her  to  claim  homestead  out  cd!  it."  "In- 
deed," the  court  adds  stIU  further,  "if  this 
conveyance  was  In  fact  fraudulent,  she  would 
be  entitled  to  dalm  her  homestead  right  In 
the  pnpw^  conveyed;"  citing,  with  approv- 
al, Ruohs  V.  Hooke,  supra. 

On  at  least  two  of  the  grounds  stated  in 
Boohs  T.  Hocfte,  we  most  hold  that  tbe 
homestead  was  not  lost  by  theee  convejt- 
anees:  Vint,  because  tiieae  conveyaneca 
wwn  held  void  merety  tar  fraod  in  law.  and 
not  fteud  in  fact;  and,  secondly,  because,  an 
to  the  Douglass  deed,  then  was  no  Joinder 
of  the  husband  and  wife,  and  as  to  the  Al- 
beraon  deed,  bI though  tfae  husband  aad  wlte 
Joined,  yet  there  waa  an  expreaa  lesemtkn 
of  the  homestead. 

The  theory  was  advanced  in  the  argumesrt 
that,  if  the  wife  were  living,  she  mlt^t  be 
ailB  to  claim  hmnestead;  but  Inasmocb  as 
the  hnrtiand  was  Oic  gnOty  party  of  the 
&and.  and  as  be  waa  the  swrsou  now  claim- 
ing, he  must  be  esti^ped.  The  antboiitlea  in 
this  state  place  beyond  oontroTersy  the  prop- 
osition that  the  homeatead  can  be  lost  neither 
as  to  tbe  bnsbaad  nor  wife  by  a  convey- 
ance made  by  the  husband  tdcmb.  This  prop* 
ositlon  was  first  announced  in  Kennedy  v. 
Stacey,  1  Baxt  220.  It  th^  anpeared  that 
John  and  Jose^di  Kennedy  conveyed  1^  deed 
a  tract  of  land,  of  which  tbey  were  Jointly 
seised,  to  the  defendant  Stacay,  to  secure  their 
creditors.  They  were  at  tfae  time  married 
mra  and  heads  of  &nilltes,  residing  upon  the 
land.  Tbe&T  wives  did  not  Join  In  the  con* 
veyance.  The  two  Kennedys  filed  their  Ull, 
claiming  the  benefit  of  the  homestead  ex- 
emption. In  an  amended  bUl  their  wiTM 
wero  broi^t  in  and  Jirined  as  convlnlnant^ 
seeking  the  same  rallef.  The  reltaC  was 
granted,  tm  the  groond  that  the  homeatead 
coold  not  be  alienated  accept  by  the  Joint 
conv^ance  of  the  huaband  and  wife.  The 
same  doctrine  was  announced  in  the  case  of 
Mash  V.  Russell,  1  Lea,  M8.  The  syllabus  of 
that  case  truly  expresses  the  contents  of  tbe 
opinion,  and  It  Is  as  foUows:  "Tbe  deed  of 
husband  and  wife,  without  the  privy  exam- 
ination of  the  wlf^  conveying  land  then  oe- 
cnpled  as  a  b(»nestead,  the  legal  title  to  which 
is  hi  the  husband,  wlU  not  carry  the  home- 
stead right  either  against  the  bustaand  or 
wife,  bnt  will  vest  tbe  grantee  with  the  hus- 
band's interest  in  reversion  expectant  on  the 
termination  of  the  homestead  estate."  To 
the  same  effect,  see  Christian  v.  Clark.  10  Lea. 
630,  686,  and  Boyett  v.  Rlddeck.  cited  In  16 
Ijea,  and  contents  stated  on  page  471,  and 
Smith  V.  Carter.  18  Lea,  at  poge  630.  See 
also,  Jarman  v.  Jarman,  4  Lea,  671,  cited 
with  approval  In  Collins  v.  Boyett,  87  Tenn. 
327, 10  &  W.  613,  and  in  Wilson  v.  Morris,  94 
Tenn.  647,  560^  561,  28  S.  W.  066,  all  resting 
fm  the  same  prlncl^c,— that  ths,  bomestmii 
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can  Dot  be  alienated  except  In  the  manner 
lafd  down  In  the  constitution. 

It  seems  to  have  been  supposed  by  com- 
plainants that  the  loss  of  the  homestead  was 
Tlsited  upon  the  husband  and  wife  as  a  sort 
of  penalty  for  the  commission  of  fraud.  It 
must  be  admitted  that  the  langna^e  used  by 
.ludge  Cooper  In  Oibbs  t.  Patten,  supra,  and 
hy  Judge  Freeman  In  Ruohs  t.  Hooke,  supra, 
justifies  this  theory  to  some  extent  .  We  ap- 
prehend, however,  that  the  true  theory  upon 
which  a  loss  of  homestead  should  be  based 
In  the  case  of  a  ftandulent  coDTeyance  Is 
that  If  such  a  conveyance  la  Joined  In  by  the 
husband  and  wife,  and  duly  executed,  under 
the  forms  laid  down  for  the  execution  of  con- 
veyances by  married  women,  then  the  very 
eonveyRnce  itself  satisfies  the  language  of  the 
constitution,  without  regard  to  whether  there 
was  fraud,  or  to  the  contrary.  The  crucial 
principle  is  that  the  homestead  cannot  be  lost 
through  a  conveyance,  unless  that  convey- 
ance be  executed  by  both  the  husband  and 
wife  while  that  relatton  exists.  If  that  prin- 
ciple Is  satisfied  by  a  Joint  conveyance,  then 
the  homestead  passes,  regardless  of  the  ques- 
tion of  fraud.  The  real  debate  over  this 
principle  has  been  in  cases  where  the  con- 
veyance was  made  by  the  husband  and  wife 
to  a  third  person,  and  that  third  person  re- 
conveyed  directly  to  the  wife,  and  then  at- 
taclc  was  made  by  creditors,  and  the  convey- 
ance set  aside.  It  has  been  supposed  by 
some  that  the  setting  aside  of  the  conveyance 
would  restore  the  homestead  to  the  wife.  It 
seems  to  us,  however,  that  the  better  opin- 
ion would  be  that  the  homestead  passed  upon 
the  first  conveyance,  and  that  a  subsequent 
reconveyance  to  the  wife  would  not  restore 
Hxe  homestead  right,  inasmuch  as  the  exist- 
ence of  the  homestead  right  depends  upon  tbe 
husband's  title;  snd,  further,  tbat  the  fact 
of  tbe  conveyance  being  set  aside  by  a  cred- 
itor for  fraud  would  not  alter  the  situation, 
for  the  reason  that  if,  In  general  terms,  It  is 
spoken  of  as  being  set  aside,  yet,  In  true  legal 
thought,  the  conveyance  remains  standing 
so  far  as  the  husbaiid  and  wife  and  partic- 
ipating third  person  or  conduit  are  concerned, 
and  Is  only  set  aside  in  so  far  as  it  Is  neces- 
sary to  satisfy  the  creditors*  debt.  It  would 
then  appear  that,  Instead  of  saying  tbat  a 
conveyance  In  fraud  of  creditors  waived  the 
homestead,  tbe  better  statement  of  the  rule 
would  be  that  a  Joint  conveyance  by  the  hus- 
band and  wife  to  a  third  person  satisfies  the 
constitutional  requirement,  and  passes  the 
homestead  right,  and  that  that  right  does  not 
revive  upon  a  successful  attack  made  upon 
the  Instrument  for  fraud  by  a  creditor.  But 
what  may  be  tbe  true  legal  result  upon  the 
subject  Just  discussed  In  the  last  paragraph 
we  need  not  now  undertake  to  determine  def- 
initely, because  we  have  no  such  case  before 
ns.  Here,  as  already  stated,  the  husband  and 
wife  did  not  Join  in  the  Douglass  conveyance, 
nor  did  they  undertake  as  to  the  Alberson 
deed  to  make  any  conveyance  of  the  home- 


stead at  all.  This  Is  sufficient  ground  upon 
which  to  rest  our  decision,  without  adverting 
to  the  other  ground  equally  lyiparent  In  this 
case,  that  the  two  conveyances  were  set  aside 
merely  for  legal,  not  actual,  fraud.  We  think 
the  supreme  court  intended,  in  the  language 
In  which  we  have  last  quoted  from  the  10 
Lea  Case,  above,  to  indicate  aa  the  true 
ground  that  upon  which  we  have  placed  this 
decision.  The  result  is  that  the  two  deeds 
above  rtferred  to  did  not  destroy  the  home- 
stead right  of  either  H.  D.  Brier  or  his  wife, 
and  the  chancellor's  decree  muat  tha«f  ore  be 
reversed,  and  the  sale  of  the  real  estate  aet 
aside,  and  the  cause  remanded  to  the  chan- 
cery court  for  resale  of  the  property,  subject 
to  the  homestead  rights  and  for  further  pro- 
ceedings. Tbe  costs  of  the  appeal  will  be 
paid  by  Isaac  Faller.  Sons  &  Co.,  the  Charles 
Brown  Grocery  Company,  and  George  yicW- 
pin  ft  <3o^  the  creditors  vpm  whose  motkHi 
the  order  for  the  sale  oC  the  homestead  was 
made. 

WILSON  and  BARTON.  JJ^  concnr. 
AfHrmed  orally  br  sopreme  court,  Novonbet  18, 
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TREADWKLL  et  al.  v.  PITTS  et  al.  (two 
cases), 

(Supreme  Court  of  Arkansas.  Nov.  27, 1897.) 
J(Ti>OHi\T— Rbb  Judicata. 
Wfaere  an  assignee  of  defendant  In  an  at- 
tachment Boit  is  not  a  party,  a  holding  therein 
that  the  evidence  does  not  show  tbat  the  assign- 
ment was  fraudulent  In  fact  does  not  prevent 
plaintiff  from  putting  In  tbe  same  evidence  on 
tbe  subsequent  trial  of  the  same  iasoe,  raised  bj 
an  interplea  filed  by  the  assigneft 

Bonn,  G  3^  dissenting. 

Appeals  from  circuit  court,  White  county; 
Hance  N.  Button.  Judge. 

Two  actions  by  Treadwell  ft  Co.  against 
Pitts,  Shoffner  ft  Co.,  In  the  second  of  which 
W.  H.  Lytle  filed  an  Interplea,  claiming  tbe 
attached  property  as  assignee  t<x  tieneflt  of 
creditors  of  defendants.  From  the  Judgment 
in  each  case  the  plalntlfCs  appealed,  and  tbe 
two  caaes  were  beard  together.  Reversed. 

These  two  cases  are  beard  together;  No.  3,- 
245  being  a  suit  in  attachment  by  i^ipeUattts 
against  the  defendants;  and  No.  3,236  being 
a  trial  of  an  Interpleader,  really  In  tbe  same 
suit,  where  Lytle,  the  assignee  named  In  a 
deed  of  assignment,  claimed,  under  said  deed, 
the  property  taken  in  the  atftacbment  The 
attachment  was  tried  first,  tbe  court  sitting  as 
such  to  hear  and  determine  the  Issues  in  the 
same.  The  grounds  of  tbe  attachment  were 
two,  although  stated  In  one  paragraph,  to 
wit,  that  the  defendants  "have  sold  and  oon- 
veyed,  and  otherwise  disposed  of,  their  i»op> 
erty,  with  the  fraudulent  Intent  to  cheat,  hin- 
der, and  delay  their  creditors,  and  are  about 
to  s^  and  dispose  of  the  same  with  such 
fraudulent  Intent."  and  "that  said  def«idant8 
have  fraudulently  removed  a  material  part 
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of  tbelr  pnpeTty  out  of  tbe  state,  not  leaving 
enough  therdn  to  satisfy  the  claim  [dalms] 
of  said  defendants*  creditor!."  To  instajn 
thdr  contention,  the  plalntlCTs  Introdnced  In 
evidence  a  certain  deed  of  assignment  for  the 
benefit  of  creditors,  execnted  by  defendants 
to  W.  H.  Lytle,  as  assignee,  on  the  21th  day 
of  January,  188S,  and  also  the  loventory  tak- 
en by  said  assignee,  and  filed  as  a  list  of  the 
pn^^erty  conveyed  to  him,  and  then  simdry 
wftnesses,  by  whom  It  was  shown.  In  effect, 
that  some  time  prevlons  to  the  making  of  the 
assignment,  and  when  the  defendants  were 
In  a  condition  of  Insolvency,  tfaey  had  re- 
moved cotton  ont.of  the  state,  to  the  city  of 
St  Lools,  not  leaving  enough  property  In  the 
state  to  satisfy  the  claims  of  their  creditors, 
and  to  show  that  the  attorney's  fee  provided 
for  was  for  services  otherthan  advice  and  work 
In  and  about  the  preparation  and  drawing 
of  the  deed  of  assignment;  that  certain  notes 
of  defendant  firm  were  disposed  of  without 
adequate  consideration,  and  In  contemplation 
of,  and  as  part  of,  the  assignment;  that  a 
note,  the  Individual  property  of  W.  S.  Lay, 
one  of  the  defendants,  was  withheld  from  the 
assignment;  and  that,  about  the  time  -the 
deed  of  assignment  was  being  prepared,  said 
Ijaj  executed  a  deed  of  trust  on  a  large 
amount  of  his*  mdlvldual  property  to  secure 
an  Indebtedness  to  his  wife,— said  deed  of 
trust  calling  for  an  excessive  Indebtedness,  if 
any  existed.  Dnrmg  the  progress  of  the  trial, 
plaintiffs  asked  witness  (one  of  the  defend- 
ants) If  he  had  not  told  the  bookkeeper  of  his 
flrm  that  they  were  worth  140,000  or  $50,000, 
which  question,  l>elng  objected  to,  was  ruled 
ont  by  the  court,  to  which  ruling  plaintiffs 
excepted,  and  saved  their  exceptions.  The 
court  sustained  the  attachment  on  the  ground 
that  defendants  had  removed  prtqwrty  out  of 
the  state,  when  th^  were  in  a  condition  of 
insolvency,  not  leaving  enough  in  the  state 
to  satisfy  the  claims  of  their  creditors;  and, 
subsequently  during  the  same  term,  on  mo- 
tion of  defendants,  changed  the  findings  so  as 
to  show  that  not  only  was  the  attachment 
sustained  on  said  ground,  but  on  that  only, 
and  that  It  was  not  sustained  on  the  other 
ground  named  In  the  affidavit  for  the  order 
of  attachment  Upon  this  case,  No.  3,245,  or, 
rather,  upon  this  first  part  of  the  whole  case, 
we  have  only  to  say  that  we  And  no  reversi- 
ble error  In  the  Jn^rment  of  the  court. 

Case  No.  8,236  is  an  Intervention  or  inters 
pleader  by  W.  H.  Lytle,  who  claimed  the  at- 
tached pn^»erty  under  the  deed  of  assignment 
In  which  lie  was  named  as  assignee,  which 
was  shown  to  be  prior  to  the  Uen  of  the  at- 
tachment His  original  claim,  filed  before  the 
attachment  suit  was  tried,  was  demurred  to 
by  plaintiffs  on  the  general  ground  that  it  did 
not  state  facts  suffldrat  to  constitute  a  cause 
of  action;  but  after  the  attachment  was 
tried,  and  before  this  demurrer  was  disposed 
of,  Interpleader  filed  an  amended  Interplea,  In 
■which  the  grounds  of  his  claim  weaee  enlarged 
■o  aa  to  Incorporate  therein  the  Judgment  and 


modified  Judgment  of  the  court  In  the  attach- 
ment suit;  and  to  this  ammded  lnt«i>lea  the 
plaintiffs  also  Interposed  a  general  demurrer, 
coupled  with  their  answer  thereto,  and  this 
demurrer  was  by  the  court  sustained,  but 
without  further  change  In  the  pleadings  or 
proceedings  to  conform  to  the  new  state  of 
things.  Both  i>artle8  announcing  "ready  for 
trial"  on  the  issues  made  by  the  Interplea  and 
the  answer,  a  trial  was  accordingly  had,  re- 
sulting In  a  verdict  by  the  jury  In  favor  of 
the  Interpleads.  A  new  trial  was  asked,  and 
refused  by  the  court,  and  the  appeal  taken  to 
this  court.  To  sustain  his  cause,  the  inter- 
pleader, Lytle,  Introduced  himself  as  a  wit- 
ness; and  as  a  part  of  his  testimony,  over 
the  objection  of  the  plaintiffs,  be  was  permit- 
ted to  read  In  evidence  the  deed  of  assign- 
ment, and  the  record  of  the  proceedings  and 
Judgment  In  the  attachment  suit  He  also 
testified  as  to  the  execution  of  his  bond  as 
assignee,  and  the  taking  of  the  inventory, 
during  the  progress  of  which  the  goods  were 
seized  tinder  the  writ  of  attachment  by  the 
sheriff,  at  the  Instance  of  plaintiff.  About 
all  of  which  there  seems  to  have  been  no  con- 
troversy,  except  as  to  the  admission  of  the 
assignment  and  the  record  of  irroceedlngs  In 
the  attachment  In  evidence.  Upon  this,  in- 
terpleader  rested,  and  plaintiffs  then  offered 
to  adduce  in  evidence  the  same  testimony 
that  they  had  Introduced  in  the  attachm^t 
suit.  In  so  far  as  the  same  would  tend  to  show 
that  the  assignment  was  in  fact  fraudulent, 
—that  la  to  s^,  the  evidence  as  to  provision 
for  attorney's  fees,  ttie  evidence  as  to  the 
notes  withheld,  and  as  to  the  claim  of  Lay's 
wife,  and  the  deed  of  trust  given  to  secin-e 
the  same;  and  this  was  refused  by  the  court 
on  the  ground  that  It  was  Identically— «t 
least,  substantially— the  same  testimony  as 
plaintiffs  bad  adduced  In  the  attachment  suit 
for  the  ptupose  of  invalldatmg  the  assign- 
ment and,  as  the  court  had  In  that  suit  held 
the  testimony  insnffldent  for  that  purpose.  It 
would  not  now  be  admitted,  for  substantially 
the  same  purpose,  by  the  same  party.  To 
the  ruling  of  the  court,  plaintiffs  excepted, 
and  their  exceptions  wore  noted  of  record; 
and  after  verdict  and  Judgment  for  Inter- 
pleader, and  motloa  for  new  trial  made  and 
overruled,  plalntlfh  excepted  and  appealed. 

Grant  Green,  Jr.,  John  T.  Hicks,  and  W.  B. 
Smith,  for  appellants.  J.  U.  Uooreb  for  ap- 
pellees. 

PER  CURIAM.  We  held  in  the  recent  case 
of  Avera  v.  Rice,  42  S.  W.  400,  that  the  as- 
signee and  interpleader,  who  was  not  a  par^ 
to  the  attachment  suit,  was  not  bound  by  the 
Judgment  therein,  so  far  as  the  Issues  made 
by  and  upon  his  mterplea  were  concerned,  but 
that  In  regard  thereto  he  was  entitled  to  a 
full  hearing,  and  was  privileged  to  make  out 
his  case,  notwithstanding  any  advwse  Judg- 
meirt  In  the  attachment  suit  A  majority  of 
the  court  are  of  the  opinion  that  the  iMincl- 
ples  of  that  case  apply  to  the  oiie  now  ' 
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eonsldenttloo.  and  that  It  mattvt  not  tbat 
the  reheaxlDg  of  tbe  •vldeiioo  U  now  demand- 
«d  1^  the  plalatlfC  wbUe  In  the  forma  cose 
the  danand  was  1^  the  ittterplMder,^tbB 
prindplfl  li  ttie  aame^  undw  the  rule  that  es- 
toppela  miut  be  mntnaL  The  lower  eoort 
haTins  committed  an  erm  In  this  regard,  Its 
Jadgmeat  In  that  partlenlar  Is  Kerersedr  and 
the  cause  temaaded  in  a  new  heaxfac  on  tlie 
Interplea. 

BUNN,  J.,  ooactncqirlng  in  the  jndg- 
nent  of  nrersel. 


OALB  r.  HAJIP. 
(SnpnoM  Oonrt  ot  Arkansas.   Nor.  27,  1SU7.) 
Btum  ABD  NoTBs— F-iiiiUSS  or  Cdnsidbbatios-^ 

StATDTH  or  FBADtW— I^KADISS. 

1.  Where  ttie  consideration  for  a  note  web  a 
contract  hy  the  payee  that  a  third  person,  then 
Indebted  to  the  payee,  would  perform  a  certain 
contract  with  the  payor,  and  said  third  person 
failed  to  pertonu  his  contract,  the  oonaideratioo 
of  the  note  failed,  and  it  was  a  defense. 

2.  Where  the  consideration  of  a  note  la  the 
oarol  promiBe  by  the  payee,  who  makes  the  prom- 
ise to  subenre  his  own  parposc,  that  a  thiid 
pmon  will  perform  a  certafai  contract  with  the 
payor,  the  promise  Is  not  wlthia  the  statute  of 
frauds. 

8.  Where  a  ideadinc  does  not  aUege  whether 

a  contract  is  In  wrtting,  and  it  is  required  to  be 
in  writing  by  the  statu^  of  frands,  It  is  presumed 
to  be  In  writing. 

Appeal  from  circuit  court,  Baxter  oount7; 
H.  a  Alien,  Special  Judge. 

Action  by  R.  L.  Bofp  against  3.  MortoiD 
Oale.  There,  was  an  order  Bustalnlng  a  de- 
murrer to  answer,  and  from  a  judgment  for 
plaintiff  defendant  luteals.  Berersed. 

The  following  la  the  axmmr  to  which  the 
dennimr  ms  snstahied;  *H>mM8  the  de- 
fendant, and  denies  that  he  owes  the  plaln- 
tUf  any  mm  whatever  upon  the  demand  sued 
<in,  because,  he  says,  the  consideration  of 
said  note  has  felled;  that  the  debt  for  which 
aald  note  was  glren  was  fltst  contracted  by 
■and  between  this  defendant  and  one  Frank 
Comdl,  In  which  eontraet  this  dtfendaat 
purchased  from  said  Cornell  one  engine  and 
boiler,  saw  and  sawrlg,  and  gin  stand  and 
ftctmna;  that,  by  the  terms  of  said  OMttraot 
and  imrehaae,  Cornell  guarantied  said  mUl 
and  machinery  to  be  in  good  running  order, 
«nd  agreed  and  undertook  to  furnish  detenA- 
ant  Us  boat  to  use  (free  oC  cfaar^  In  trans* 
imrtlng  s^  property  from  Its  former  situa- 
tion to  the  farm  of  the  defendant,  at  the 
mouth  of  North  FoA,  Id  Baxter  county, 
Arkansas,  and  put  the  same  In  good  running 
<»der,  which  contract  is  hoewltt  fUed,  and 
marked  *Bxhlblt  A'  [nnneeeMMuy  to  be  sat 
forth  hareltt];  that  said  Oonall  tailed  and 
neglected  to  f  omlA  said  boat  as  agreed,  and 
load  the  same  on  sold  bout  as  agreed,  and 
failed  to  put  said  macbinery  In  good  mnnliv 
'Order;  that  said  machinery  was  not  In  good 
running  order,  as  represented  by  said  Oor* 
neU,  and,  though  defendant  has  expended 


yiOO  tbfreott,  the  same  Is  not  yet  In  good 
running  order;  dut  said  Frank  Oora^  false- 
ly and  CraudulsnUy  repreamted  to  defndanc 
that  the  same  was  good  machinery  and  In 
good  running  order;  that  by  sneh  ri^resenta- 
tlona  be  Induced  this  defendant  to  makesoeh 
ptirchase;  that  1^  reason  of  the  failure  of 
aiUd  machinery  to  be  as  represented,  and  1^ 
reason  of  the  fsllnre  of  sbM  Cornell  to  do  as 
agreed  In  his  oontract  of  purchase  and  sale, 
this  defendant  1ms  been  put  to  his  expense 
of  1100  In  repairing  said  machlnwy.  *Bd  lost 
the  ginning  season  at  18M,  to  his  loss,  ex- 
penditure, and  damage  In  the  sum  of  9300. 
WhereCore  he  says  that  .he  has  a  defense 
against  said  demand  as  agataut  said  Frank 
Cornell,  because  he  has  and  would  be  «itl- 
tled  to  recoup  and  connterdatm  as  against 
him  the  aald  sum  of  fSOO;  that  saM  Gomell 
la  wholly  insolrent  He  further  ssys  that, 
by  reason  of  such  fact,  the  note  sued  on  Is 
without  consideration,  fraudulent,  and  toW, 
because,  as  he  further  says,  that  said  plain- 
tiff, K.  li.  Haipk  took  said  note  In  pnymmit 
of  an  antecedent  debt  doe  to  him  ftam  saM 
Cornell,  and  took  the  same  with  full  knowl- 
edge and  notice  of  the  contract  of  sale  and 
purchase  aforesaid,  and  with  full  knowledge 
and  notice  of  the  oUlgations  of  the  said  Fnnk 
Cornell  tbtfeonder,  and  agreed  to  and  with 
this  drtendant,  and  undertook  to  gnannty. 
and  did  guaranty  to  him,  that  said  Frank 
Oomell  should  and  would  In  all  things  con- 
form to  and  encnte  tbe  condltlonB  of  bis 
eontraet  irith  tbls  defimdant  In  and  wbtmt 
said  sale.  Wherefore,  he  says,  plaintiff  ought 
not  to  maintain  this  action.  He  th«ef ore 
prayg  Judgment  for  costs  and  all  1^^  xellef." 

Horton  &  South,  for  appellant. 

HUGHES,  f  .  tt  to  die  Judgment  of  ttie 
court  that  tbe  circuit  comt  erred  In  snstnbi- 
Ing  the  demurr«r  to  fbs  answer  of  tbe  appel- 
lant me  answer  jdeaded  failure  of  eonsld- 
umtUm  for  which  the  note  aoed  m  was  ex- 
ecuted. Tbe  coDsf deration  which  moved  tbe 
appellant  to  execute  his  note  to  the  appdlee 
was  that  the  appellee  j^mlsed  and  agreed 
wNb-  the  appelant  tbat  Condi  should  and 
would  Is  all  things  conform  to  and  execute 
the  condltten  of  his  eontraet  with  the  ap- 
pellee. This  Harp  whtdly  failed,  according 
to  tho  asawer,  to  do.  The  ai^^laiit  raeelred 
no  consideration  whatenr  from  Harp,  the 
anpfillee,  fmr  tiw  exoeatlin  of  the  Bote  Tbe 
note  waa  execnted  to  i^ielleo  tut  a  debt 
wfaldk  Cornell  owed  appellee.  The  complaiat 
alleges  that  Cornell  was  insolTcnt.  If  the 
appeUee  can  make  the  appellant  pay  this  note, 
he  win  collect  a  demand  from  his  Insolrent 
debtor,  and  at  the  same  tfane  avoid  the  per- 
formance of  his  eontraet  and  agieemmit  made 
with  the  appellea.  which  waa  the  considera- 
tion that  Induced  tbe  anpoUee  to  ecDsente  the 
note  to  htm,  according  to  the  allegations  of 
the  answer  which  upon  demurrer  are  takes 
as  true. 

The  promise  and  agreement  of  Hatp^  the 
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appellee,  made  to  and  wtth  Oale,  the  appd- 
lant,  were  not  wltUn  tlie  statute  of  frauds, 
though  they  mar  not  have  been  in  writing. 
It  was  not  a  collateral  andertaklng,  atibord- 
iag  to  ttie  declBl<ni  In  Chapllne  t.  Atkinson, 
46  Ark.  67,  which  Is  to  the  effect  that  "a  parol 
prmnise  to  pay  the  debt  of  another  la  not 
within  the  statute  of  frauds,  wh«i  It  arises 
from  some  new  and  original  conslderatloa  of 
benefit  or  harm,  moving  between  ithe  newly- 
contractlDg  parttes."  Leonard  t.  Vreden- 
bni^h,  8  Johns.  29;  Enrta  r.  Adams,  12  Ark. 
174;  Hngtaea  t.  lAwaon,  81  Ark.  613.  In 
Lemmon  t.  Box,  20  Tex.  829,  It  la  held  that 
**wheneTer  the  main  imrpose  and  object  of 
the  promisor  is,  not  to  Insure  for  another, 
but  to  snbserre  some  purpose  of  his  own,  his 
promise  Is  not  within  the  statute  of  frandi^ 
although  it  may  In  form  be  a  promise  to  pay 
the  debt  of  another."  1  Brandt,  Sar.  «  70. 
The  answer  does  not  state  whether  the  prom- 
ise and  agreement  by  Harp  to  appellant  were 
In  writing  or  not  This  was  not  neceaeary, 
although,  tf  It  were  a  contract  required  by 
the  statute  of  frauds  to  be  in  writing.  It 
would  be  neees&ary  to  proTe  that  It  was  In 
writing.  Id.  i  90.  *mie  general  rule  at  com* 
mon  law  Is  that  a  contract  not  described  as 
made  by  writing  obligatory  or  Instrument  un- 
der seal  will  be  presumed  to  hare  been 
by  parol;  but  the  presumption  does  not  a:- 
tend  to  the  effect  that  it  was  rerbal."  Hurl- 
bnrt  T.  Manufacturing  Co.,  38  Ark.  508.  The 
contract  of  the  appellant  alleged  to  hare  been 
made  with  aM>eUee  la  not  alleged  In  the  an- 
swer to  be  In  parol,  and.  If  It  were  such  as 
ta  required  by  the  statute  of  frauds  to  be  In 
writing,  the  presumptlou  Is  that  It  Is  so. 
McDermott  t.  Cahla,  23  Ark.  200.  The  Judg- 
m«t  of  the  chreult  court  Is  rerersed,  with  dl- 
rccttoDB  to  oTerrule  the  demnner,  and  the 
cause  is  remanded. 


LrUTLB  ROCK  &  F.  S.  ET.  CO.  et  al.  t. 
HUGOINS  et  al. 

^Dpreme  Court  of  Ariunaaa.    Not.  18,  1897.) 

Vkxciso  Diitbiot  Law— R&iutoADS— Dblihodsht 
Tlx  Bale— Dbsckiption  op  Pbopertt. 

1.  The  fencing  district  act  does  not  apply  to 
railroads,  It  being  provided  hi  Sand.  &  £L  Dig. 
U  1188,  1184  (puts  of  said  act),  that  the  word 
•Tand,"  whenever  used  in  the  act,  shall  have 
tlie  same  meanios  as  the  words  "real  estate"  ia 
Hie  act  providing  for  collection  of  state,  county, 
and  city  revenues,  and  that,  as  bood  as  the 
fencing  district  board  ahall  have  formed  thdr 
plan  for  the  district,  and  ascertained  the  cost 
of  fencing,  it  shall  report  the  same  to  the  coun- 
ty court^  which  shall  assess  the  cost  on  the  land 
in  the  district,  assessing  each  parcel  of  land  ac- 
cording to  its  value,  "as  shown  by  the  laat  coun- 
ty aasesament  on  file  in  the  office  of  the  county 
clerk";  the  assessment  of  railroads  being  as  en- 
tirptiea  by  state  officers,  and  not  appearing  on 
■aid  county  aaaessment 

2.  DcKriptioo  of  land  In  order  for  sale  for 
delinquent  fencing  district  tax,  as  "frl.  apt.  sec- 
tioD  12.  towoahip  9,  range  29,  29.89  acres."  and 
**S.  E.  frl.  apt  frl.  section  12,  township  9,  range 
SB,  12  acres,"  is  insnfflcieat. 

48  S.W.— 10 


Appeal  from  circuit  court,  Franklin  county: 
Jephtha  H.  Bhrans,  Judge. 

Action  by  W.  U  Hugglns  and  oth«B  gainst 
the  LltUe  Rock  ft  Ft.  Smith  Bollway  Com- 
pany and  another.  Judgment  for  pUUntlfls, 
and  defendants  appeal.  Berersed. 

Dodge  &  Johnson,  for  appellants.  Qeo.  A. 
Mansfield,  for  appellees. 

HUOHE8,  J.  This  sidt  was  brought  under 
the  proTlBlons  and  aecmrdlng  to  the  procedure 
provided  In  the  act  of  April  15,  1891,  betaig 
an  act  to  estabUsb  fencing  diatrlcta.  The  en- 
tire complaint  Is  as  follows:  "The  plaintiffs. 
W.  Hngg^ns,  A.  Quesenberry,  and  J.  M. 
Pendergraas,  as  the  fencing  board  of  fencing 
district  Mo.  1,  f6r  cause  of  action  say  that  an 
assessment  was  made,  and  the  taxes  extend- 
ed, aa  required  by  law.  against  the  land-  sit- 
uated In  sold  fencing  district;  that  s^  as- 
sessment bos  not  been  paid  by  the  owners  of 
the  real  estate  situated  hi  sold  district,  and  so 
assessed,  described  in  Exhibit  A,  filed  here- 
with as  a  part  <tf  this  btll.  Wherefore  plain- 
tiff prays  that  said  delinquent  real  estate  and 
tiacte  and  pare^  of  land  be  severally  char- 
ged with  the  amount  of  taxes,  penalty,  and 
costs  rightfully  diargeaUe  against  them,  as 
riiown  said  BxhIMt  A;  that  the  same  be 
declared  a  lien  thereon;  and  that  said  real 
estate,  or  so  much  thereof  as  may  be  neces- 
sary, be  ordered  sold  for  the  payment  of  said 
taxes,  penalty,  and  such  costs  of  ttils  action 
as  may  be  rightfully  chance^ble  against  each 
<^  said  delinquent  owners  of  said  real  es- 
tate; and  for  all  other  proper  relief.**  There 
are  seynal  defenses  set  up  In  the  joint  and 
several  answers  of  the  railway  company  and 
B.  F.  Snodgrass,  most  of  which  we  de^  It 
unnecessary  to  mention  particularly  or  dls- 
ensa.  Among  Oie  defenses  urged  by  the 
railway  company  tn  ite  answer,  It  says:  "And 
It  further  says  that  the  object  of  the  law  In 
creating  fencing  dlstrlcte  was  obviously  to 
protect  the  crops  and  forms  of  persons  own- 
hig  lands  and  farms  within  the  bounds  of 
Budi  fencing  districts,  and  It  was  obviously 
not  the  Intention  of  the  law  to  assess  a  tax 
on  railroad  tracks,  as  Is  attempted  to  be  done 
In  this  case,  which  Is  manifestly  unjust,  for 
the  reason  that,  as  shown  by  Exhibit  A  to 
the  complaint,  2.80  miles  of  track  or  line  of 
this  defendant,  which  embraces  only  three  or 
four  acres  of  land,  is  sought  to  be  assessed  at 
921,000,  which  Is  many  times  the  valuation 
of  any  similar  number  of  acres  of  land  in  the 
said  so-called  'Fencing  District  No.  1';  and, 
besides,  the  land  of  this  defendant,  or  its 
track,  could  not  be  benefited  by  the  said  fen- 
cing district,  and  it  la  unjust  and  unequal  to 
burden  It  by  any  such  attempted  aasesament 
and  taxation.  And  the  said  B.  F.  Snodgrass, 
further  answering,  says  that,  there  being  uo 
valid  or  legal  assessment  against  its  co-de- 
fendant, the  Little  Rock  and  Fort  Smith  Ratt- 
way,  on  Its  'lands'  which  are  embraced  w'*^ 
in  the  bounds  of  the  so-called  'Fendng  i 
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trlct  No.  1/  the  aBseBsment  against  the  lands 
of  him,  the  said  B.  F.  Snodgrass.  is  uncon- 
Btltutloual,  Illegal,  and  void,  since  all  lands 
In  such  district  are  required  to  be  assessed 
and  taxed,  and,  since  the  lands  of  co-defend- 
ant cannot  be  taxed,  because  not  assessed  as 
the  law  requires  In  such  cases,  bo  neither  can 
the  lands  of  him,  the  said  B.  P.  Snodgrass,  be 
taxed.  Wherefore  these  defendants  pmy  to 
be  hence  dismissed,  with  their  costs." 

SecUon  1183  of  SandeU  &  HUl's  Digest  (a 
part  of  the  fencing  district  act)  provides  that 
"the  word  'land'  wherever  used  In  this  act, 
shall  have  the  same  meaning  and  signification 
as  are  attached  to  the  words  'real  property'  In 
the  act  providing  for  the  collection  of  state, 
connty  and  city  revenoe."  Section  1181,  Id. 
(part  of  the  same  act),  provides  that:  "As 
soon  as  the  said  board  [fencing  district  board] 
shall  have  formed  said  plan  [for  the  district] 
and  shall  have  ascertained  the  cost  of  fencing,  i 
it  shall  report  the  same  to  the  county  court, 
which  shall  at  once,  by  order,  assess  said 
cost  upon  the  land  In  said  district,  assesslitf 
each  parcel  of  land  according  to  its  value,  as 
shown  1^  the  last  county  assessment  on  file 
In  the  office  of  the  county  clerlL."  A  different 
and  i^ecial  mode  of  ascertaining  Hie  value  of 
a  railroad  for  purposes  of  taxation  Is  provided 
tat  In  the  statute.  The  assessment  Is  made 
by  a  tioard  of  railroad  commladonera,  con- 
sisting of  state  <fflcer8,  and  the  road  Is  assesa- 
ed  as  an  entirety,  and  in  fixing  Its  value  the 
board  of  railroad  commissioners  may  consid- 
er the  value  of  the  franchise  of  the  road.  We 
think  it  clear  that  the  act  In  question  was 
never  Uitended  to  apidy,  and  cannot  be  made, 
by  any  fair  contention,  to  apply,  to  railroads. 

It  appears  from  Exhibit  A  to  the  complaint 
—ihA  copy  of  the  delinquent  tax  Ust  for  feur 
dng  district  No,  1  in  Franldin  coun^— that 
the  lands  of  B.  F.  Snodgrass  ordered  to  be 
miMi  to  pay  the  fencing  district  tax  are  de- 
scribed In  the  order  as  "frL  ^tt.  section  12, 
township  9,  range  20,-29.88  acres,"  and  as 
"N.  E.  frL'spt  frl.  section  12,  township  », 
range  29,-12  acres."  These  descriptions  are 
Indefinite  and  uncertain,  and  It  was  error  to 
order  a  sale  upon  such  descriptions. 

It  Is  contended  that  the  act  Its^  is  unconsti- 
tutional, but,  as  we  can  dispose  of  this  case 
without  deciding  that  question,  we  thlnli  It  is 
proper  to  do  so.  As  to  the  duty  of  courts  to 
decide  questions  affecting  the  validity  of  acts 
of  the  general  assembly,  Judge  Oooley  says: 
"Neither  will  a  court,  as  a  general  rule,  pass 
upon  a  constitutional  question,  and  dedde  a 
stetute  to  be  luTOlid,  unless  a  decision  upon 
that  very  point  becomes  necessary  to  the  deter- 
mination of  the  cause.  'While  courts  cannot 
ahun  the  discussion  of  constitutional  ques- 
tions, when  fairly  presented,  they  will  not  go 
out  of  thetr  way  to  find  such  topics.  They 
will  not  seek  to  draw  In  such  weighty  mat- 
tors  collaterally,  nor  tm  trivial  occasions.  It 
to  botb  proper  and  more  respectful  to  a  eo-ot^ 
dinate  departmoit  to  discuss  constitutional 
loesttons  only  when  that  is  the  very  Us  mota. 

'lus  presented  and  determined,  the  decision 


carries  weight  with  It  to  which  no  extraju- 
dicial disquisition  is  entitled.'  In  any  case, 
therefore,  where  a  constitutional  question  is 
raised,  though  it  may  be  legitimately  present 
ed  by  the  record,  yet.  If  the  record  also  pre- 
sents some  other  and  clear  ground  upon 
which  the  court  may  rest  Its  Judgment,  and 
thereby  render  the  constitutional  question  Im- 
material to  the  case,  that  course  will  be 
adopted,  apd  the  question  of  constitutional 
power  will  be  left  for  consideration  until  a 
case  arises  which  cannot  be  disposed  of  with- 
out considering  It,  and  when,  consequently,  a 
decision  upon  such  question  will  be  unavoid- 
able." Cooley,  Const.  Lim.  p.  196;  Railway 
Co.  V.  Smith.  TO  Ark.  240,  29  S.  W.  7S2.  The 
court  erred  in  decreeing  that  the  "main  Une" 
of  the  railway  company  was  liable  to  assess- 
ment and  taxation  under  the  act  of  April  15. 
1891,  providing  for  the  establishment  of  fen- 
cing districts,  and  ordering  the  same  sold. 
The  court  erred  also  In  condemning  the  lands 
of  B.  F.  Snodgrass  to  be  sold  to  pay  the  tax 
assessed  thereon  by  the  county  upon  the  de- 
scription of  same  as  aforesaid.  For  the  er- 
nm  indicated,  the  judgment  Is  reversed,  and 
remanded  for  a  new  trial. 


VINSON  T.  FLYNN. 
(Supreme  Court  of  ArkaoBas.    Nov.  27,  1897-) 

LaKDLOBD  XKIi  TbNANT— I1.LROAL  DlBPOSSBSSIOX— 
BBHEDICS— DaMAQBS— UAUCIOUS  FltOBB- 
COTIOV— JURtSDICTION  OF  JfSTICB. 

1.  Evidence  of  a  dalm  by  the  tenant  to  a 
part  of  leased  premises  Is  not  admissible  In  an 
action  for  damages  for  unlawful  dispoBBCSBion  of 
the  tenant  hj  the  landlord. 

2.  Whare  One  la  In  poBsessIon  at  land  witiiout 
right,  and  has  been  turned  out  by  tiie  owner, 
bis  only  remedy  Is  as  for  forcible  entry  and  de- 
tainer. 

ii.  Where  one  seeks  to  recover  damsgeB  as  for 
trespass  on  being  unlawfully  dispossessed  of 
land,  the  owner  can  show  bis  title  as  a  de- 
fense against  the  redress  sought. 

4.  In  an  action  for  damages  by  the  tenant 
for  anlawfnl  dispossession,  it  la  error  to  in- 
struct that  if  the  landlord  'Svantonly  and  ma- 
liciouslj-,  in  utter  dlBret^nrd  of  the  rights  of  the" 
tenant,  "forcibty  put  him  out  of  the  possession 
of  the  premises,"  the  tenant  could  recover  puni- 
tive damages,  where  the  tenant  held  the  demised 
premises  alter  the  expiration  of  the  lease  with- 
out right,  and  the  evidence  showed  that  the 
landlord  was  gnil^  of  no  malice  In  evicting  him. 

5.  An  action  for  malicious  nrosecation  wilt  not 
lie  if  the  subject-matter  of  the  prosecution  was 
not  within  the  jurisdiction  of  the  court  in  which 
Qie  prosecution  was  instituted  and  carried  on. 

6.  A  justice  of  the  peace  has  no  jurisdictioB 
of  the  subject-matter  of  an  action  brought  by  the 
landlord  to  obtain  possession  of  land  occupied 
by  a  teuant,  and  his  writs  issued  therein  are 
void. 

7.  Where  a  landlord  takes  possession  of  land, 
aa  a^ilnst  the  tenant,  by  virtue  of  a  void  writ, 
he  stands  In  the  same  position  as  though  he  had 
acted  without  a  wiit,  and  is  not  liable  for  nut- 
Ucions  prosecution. 

8.  In  an  action  by  a  tenant  against  his  land- 
lord for  damages  for  dispossession  by  means  of 
a  void  writ,  it  is  error  to  instrnct,  on  ttie  theory 
<a  maiidons  prosecution,  as  follows:  "If  you 
find  from  the  proof  *  •  *  that  the  plaiMUT 
was  unlawfully  disposaewMd,  you^wUl  find  for 
the  plaintiff;"  tls^iti^  ti;rig]li4^gm!h  the 
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landlord  acted  was  rold;  that  malice  can  be  In- 
ferred if  the  defeodant  acted  from  improper  or 
indirect  motiTee;  tliat  if  defendant  acted  wlth- 
oat  anthoritr  of  lav,  in  direct  diiresard  of  the 
xi^ta  of  plaintiff,  In  diaposBeesinc  inm,  punitive 
damages  can  be  assessed;  and  that  injnir  to  feel- 
ings, and  inconTenlence,  maj  be  considered  In 
fixina  damages. 

8.  In  an  action  iar  dunagea  for  malldons  pros- 
ecntlon,  it  most  be  shown  tliat  the  action  com- 
plained of  was  proee gated  wiOioDt  probable 
eanae,  before  a  verdict  can  be  returned  against 
defendant 

10.  Where  a  landlord.  In  evicting  a  tenant  and 
mnoving  Iiis  goods,  commits  onnecessarr  Injory' 
to  his  person  or  gooda,  be  can  recover  the  dam- 
ages occasioned  thereby. 

Hnghes,  J.,  dissenting  to  paragrapfa 

Appeal  from  circuit  court.  Woodruff  conntjr; 
Grant  Green,  Jr..  ^>eclal  Judge. 

Action  by  Dock  Flynn  against  T.  C.  Vin- 
son. From  a  Judgment  for  plaintiff,  defoid- 
ant  appeals.  Reversed. 

M.  T.  Sandm,  for  appellant  P.  R.  An- 
drews and  N.  W.  Nort<m,  for  Eppellee, 

BATTLE,  J.  This  action  was  Inatltnted  bj 
Dock  Flynn  against  T.  G.  Vinson  to  record 
damages.  He  alleges  that  he  and  his  taxaSty 
were  residing  on  a  place  known  as  the  "Uin> 
Place,"  as  traiants  of  the  deCraidant,  and  tbat 
the  defendant  unlawfully  and  maliciously  en- 
tered and  ejected  him  and  his  family  tram 
the  place,  and  threw  his  goods  and  diattds 
In  the  roiUl.  to  his  damage  In  the  sum  of  fSOO. 

The  defendant  denied  these  allegadons,  and 
alleged  that  the  term  of  plaintiff  as  tenant 
had  eEplred,  and  tbat  he  had  refnaed,  after 
legal  notice  and  demand,  io  dellvor  possesion 
of  the  place  to  bis  landlord,  the  defendant, 
and  tliat  his  ftunlly  and  goods  were  removed 
from  the  place,  1^  the  conataUe  of  his  town- 
ship, In  obedience  to  legal  process,  In  a  i>ru- 
doit  and  cartful  manner,  without  the  slight- 
est taisult  or  InJuiT  to  bla  famlljr,  «  damage 
to  his  goods. 

The  facts,  as  shown  by  the  evidence  ad- 
duced In  a  trial  before  a  Jury,  were  substan- 
tial^ as  foUows:  In  September,  189%  Vinson 
rented  the  TJvp  place  to  Flyna  for  ttie  term 
of  two  years.  After  the  termination  of  the 
lease.  In  IS&l,  Vinson  demanded  posseeslim 
of  the  place,  In  writing,  and  Flynn  refused  to 
comply  with  his  demand.  He  (Vinson)  there- 
upon consulted  two  or  more  persons  as  to  his 
right  to  sue  for  poBsesalon  before  a  Justice  of 
the  peace.  They  adTlsed  him  that  he  could 
not  do  80.  Not  content  with  their  advice,  he 
applied  to  a  Justice  of  the  peace,  who,  attw 
an  examination  of  the  statutes.  Informed 
him  tbat  he  had  Jurisdiction  In  such  cases. 
He  thereupon  Instituted  an  action  against 
Ilynn  for  the  i^ce  before  the  Jnstlce  of  the 
peace,  and  sued  out  a  writ  therein,  directed 
to  the  constable  of  the  township,  and  com- 
manding him,  If  the  plaintiff  gave  security 
according  to  law,  to  deliver  possession  there- 
aC  to  Vinson  without  delay.  Vinson  gave 
secoritr  as  required,  and  the  constaUe  ex- 
ecuted the  writ  In  his  presence,  by  turning 
Flynn  and  his  tamUy,  consisting  of  a  wife 


and  three  children  (one  a  bab^,  out  of  the 
house  upon  the  jremlsea,  and  by  removing 
their  goods  and  chattels  off  the  place.  This 
was  In  January,  18BS.  The  weather  at  the 
time  and  place  was  cold,  and  snow  was  upon 
the  ground.  One  witness  testified  that  the 
goods  and  chattels  wm  handled  roughly 
the  constable,  and  were  thereby  Injured,  but 
others  testified  to  tbe  contrary. 

Evidence  was  adduced  on  tbe  trial,  over  the 
objections  of  the  defendant,  which  tended  to 
Aow  that  Slynn  acquhvd,  before  he  was  dls- 
possnsed,  a  dalm  of  some  kind  to  a  part  of 
the  Upp  place,— tbe  demised  premises. 

The  court,  over  the  objecttons  of  the  de- 
tatdant,  instructed  the  Jury  as  f<^ows: 

If  you  find  from  the  iH«of,  Ify  a  pre- 
pondnance,  that  the  plaintiff  was  unlawfoUy 
dispossessed,  yon  will  find  for  the  plalntift 

"(3)  If  you  find  for  tbe  plaintiff,  be  Is  en- 
titled to  either  actual  damages,  or  actual  and 
panlttve  damages,  according  to  whether  you 
find  the  unlawAd  act  was  or  was  not  done 
with  malice.  The  damages  ^u  assess  must 
not  exceed  the  amount  claimed  In  the  com- 
plaint. In  such  an  amount  as  may  be  sustain- 
ed by  the  proof. 

"(4)  rMallee.'  In  the  sense  In  which  the 
word  is  used  In  civil  actions,  Is  not  confined 
to  spite  or  hatred,  but  consists  of  a  violation 
of  law  to  the  prejudice  of  the  pUlnUff,  done 
wlUfnl^,  or  done  with  lndlfler«ice  as  to 
whether  It  Is  right  or  wrong,  and  from  being 
actuated  by  lnQ)roper  motlTea. 

"Ri)  A  Justice  of  the  peace  has  no  Jurisdic- 
tion to  Issue  writs  of  possesskm  for  real  es- 
tate, and,  if  he  does  issue  such  writ  It  Is 
void  and  without  authority  of  law. 

The  burden  Is  upon  the  plaintiff  to 
prove  malice,  but  malice  may  be  Inferred 
from  drcmnstances  proven;  and  If  yon  find 
from  the  evidence,  by  a  preponderance,  that 
the  defndant  acted  from  Improper  ot  Indi- 
rect motives,  and  without  authcwlty  of  law, 
malice  on  the  part  of  the  defendant  may  be 
Inferred. 

"(7)  'PunltlTe  damages*  means  such  an 
unountasit  Is  called, 'uiuurt  money/ or  punish- 
ment for  maliciously  violating  the  legal  rights 
of  another;  and  If  you  find  from  the  evidence 
that  the  defendant  wantonly  and  mallcIo:u8ly, 
In  vtter  disregard  of  the  righto  of  the  plain- 
tiff forcibly  put  him  out  of  possesston  of  the 
premises,  then  you  may  assess  his  damages 
at  such  sum  as  will  be  a  pumsfameot  to  him, 
and  deter  others  from  like  actions.  And  In 
fixing  the  amount  yon  may  consider  the  vexa- 
tion and  Injury  to  bis  feelings— his  Incon- 
venience—on  account  of  the  wrong  done  the 
plaintiff." 

Tbe  plaintiff  recovered  a  verdict  and  judg- 
ment against  tiie  defendant  for  f  16(^  and  tbe 
defendant  appealed. 

At  common  law  no  cItH  action  can  be 
maintained  .against  tbe  landlord  by  the  ten- 
ant for  ftordUy  taking  possession  of  bis  land, 
which  constituted  the  demised  premises,  after 
the  expiration  of  the  taiancy,^less 
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was  an  excess  of  force,  and  then  only  for  tha 
«xcess.  There  was  no  remedy  by  which  he 
<.>ould  be  compelled  to  restore  the  possession 
forc'lUy  taken.  The  law  In  this  manner  held 
forth  strong  temptations  to  the  landlord  to  re- 
take his  laud  by  force  from  the  tenant  re- 
fusing to  deliver  the  same  after  the  term  of 
his  lease  had  expired.  Such  actions  were  cal- 
■culated  to  provoke  bre-aches  of  the  peace.  To 
prevent  this  the  statute  was  enacted  which 
prohibits  all  persons  from  taking  possession 
-of  land,  and  detaining  or  holding  the  same, 
«xcept  where  an  entry  Is  given  by"  law,  and 
then  only  In  a  peaceable  manner,  and  to  pro- 
tect the  actual  possession,  not  to  determine 
the  rights  of  property,  provides  the  remedy  of 
forcible  entry  and  detainer.  To  restore  the 
possession  to  blm,  who  has  been  tamed  out 
i>y  force,  as  he  held  It  before,  until  the  right 
to  the  possession  can  be  adjudicated,  this 
remedy  Is  designed;  Its  object  being,  as  said 
-by  Mr.  Justice  Eakln,  "to  prevent  any  and  all 
persons,  with  or  without  title,  from  assuming 
to  right  themselvra  with  strong  hand,  after 
the  feudal  fashion,  when  peaceable  possea- 
slon  cannot  be  obtained,  and  to  compel  them 
to  the  more  pacific  course  of  suits  In  court, 
wnere  the  weak  and  strong  stand  upon  equal 
terms."  Ltttell  v.  Grady,  38  Ark.  534;  Hall 
V.  Tracks.  Id.  257;  McGulre  v.  Cook,  13  Arti. 
448;  Anderson  v.  Mills,  40  Ark.  193;  Johnson 
V.  West,  41  Ark.  535;  Logan  t.  Lee,  5S  Ark. 
3>4,  13  S.  W.  422. 

But  a  party  who  was  In  possession  of  land 
without  right,  and  has  been  turned  out  by 
the  owner,  has  no  dvU  remedies,  except  those 
provided  by  statute.  They  are  designed  for 
the  protection  of  his  possession  against  force. 
If  he  abandons  them,  and  seeks  to  recover 
damages  for  a  trespass,  then  he  must  rely  on 
his  right  and  claim  to  the  property  which  has 
been  InJnred.  The  owner  who  has  dispos- 
sessed him  Is  then  remitted  to  bis  title,  and 
can  aae  It  to  show  that  he  has  not  been  In- 
jured, and  is  not  entitled  to  redress. 

In  New  York  the  statutes  at  one  time  pro- 
vided redress  for  dispossession  by  force,  by 
an  Indictment  for  forcible  entry  and  aetalner. 
In  People  t.  Leonard,  11  Johns.  503.  the 
court  said:  "This  was  a  trial  for  a  forcible 
entry  and  detainer.  The  complainant,  on 
opening  his  case,  proposed  to  conOne  his  proof 
to  hb  possession  only;  bat  the  Judge  ruled 
that  the  complainant  must  prove  In  himself, 
an  estate  in  fee,  or  an  estate  for  years,  at 
least,  that  the  title  was  In  question,  and  that 
the  complainant  mnat  give  the  like  evidence 
of  title  as  was  required  In  ^ectment.  Ad- 
mitting the  complainant  moat  give  the  like 
evidence  of  title  as  Is  required  In  ejectment,  he 
offered  to  show  what  woold  have  entitled  him 
to  recover  In  ejectment  If  the  lessor  shows 
himself  In  the  peaceable  possession  of  land, 
and  that  he  was  forcibly  dispossessed,  It  will 
be  snfflclent  to  entitle  him  to  recover  posaes- 
slon,  and  the  defendant  wilt  not  be  permitted 
to  set  np  title  to  dtfeat  It,  He  must  restore 
the  party  to  his  posaesslon,  wrongfnUy  taken 


from  him,  In  the  first  place.  But  I  appn 
faend  there  was  a  mistake  In  saying  the  titi 
was  in  question.  In  the  case  of  People  ' 
King,  2  Calnes,  96,  on  a  uiutlou  to  qua^h 
conviction,  and  for  restitution,  Kent,  C.  J 
says:  'We  caunot  decide  on  the  title  or  rigbi 
of  the  parties.  The  complainant  has  notliin 
to  do  with  that.  He  must  give  up  the  po 
session  irregularly  obtained,  put  the  defeiK 
ant  in  statu  quo,  and  then  proceed  legally  j 
the  question  of  title.'  In  tbe  case  of  Peopl 
V.  Runkle,  8  Johns.  363,  Spencer,  J.,  sa;; 
The  court  cannot,  on  this  Indictment,  Inqnlj 
tnto  the  title.  Right  or  title  to  the  properl 
Is  no  excuse.  The  statute  was  made  to  pr 
vent  persons  from  doing  themselves  right  t 
force.'  And  the  court,  In  giving  Its  oplnto 
seems  to  assume  that  possession  is  enough  fl 
the  complainant  to  show."  ' 

■In  a  later  case  (Jackson  v.  Farmer,  9  Wen 
201),  Mr.  Justice  Nelson,  speaking  for  U 
court,  said:  "It  was  decided  by  this  court : 
Hyatt  V.  Wood,  4  Johns.  150,  and  the  b.iii 
principle  was  again  applied  in  Ives  v.  Ui 
lit  Johns.  235,  tuat  a  person  having  a  leg 
right  of  entry  on  land  may  enter  by  fore 
and  though  Indictable  for  a  breach  of  tl 
peace  at  common  law,  or  under  the  statd 
f<H>  a  forcible  entry  and  detainer,  he  is  a 
liable  to  a  private  action  for  trespass  1| 
damages  at  the  salt  of  a  person  in  possessii 
without  right,  and  who  Is  thus  turned  out 
possession.  This  position,  apparently  bars 
and  tending  to  the  public  disturbance  ai 
Individual  conflict.  Is  abundantly  suppon 
by  authority,  and  must  be  considered  the  U 
of  the  land.  •  •  •  It  was  the  abuse 
this  sammary  power  to  right  one's  self  I 
entry,  where  the  right  of  entry  existed,  wbll 
gave  rise  to  tiie  numerous  English  statnt 
against  forcible  entry  and  detainer,  of  vrbi 
our  old  act  was  substantially  a  copy;  and 
these  acts,  and  the  common-law  remedy  I 
Indictment,  are  to  be  foand  the  only  protects 
of  the  property  thus  forcibly  dispossesa 
They  panlsh  criminally  the  force,  and 
some  cases  make  restitution  of  the  posd* 
slon.  People  v.  Leonard,  11  Johns.  501):  ti 
pie  V.  Nelson,  13  Johns.  340.  But,  so  fat  I 
tbe  civil  remedy  Is  concerned,  there  Is  noj 
but  what  is  afforded  by  those  acts." 

Tbe  same  role  obtains  when  the  statutd 
remedy  for  forcible  ejection  from  land  Is  t 
civil  action  of  forcltde  entry  and  detalaer.  t 
principle  In  both  cases  being  the  same 
vet  V.  Meyer,  24  Mo.  107;  Puhr  v.  Dean. 
Mo.  116;  4  Am.  Law  ReV.  420  et  seq..  si 
cases  dted. 

In  tbe  case  we  have  under  consideration,  i 
pellee  was  a  tenant  of  appellant.  The  w 
of  the  lease  had  expired.  The  former  coi 
not  dispute  the  title  of  the  latter  to  any  im 
of  the  demised  premises  withont  sarrend 
Ing  possession,  B^ore  he  coold  do  so. 
most  surrender  tbe  whole,  regardless  of  t 
title  of  hlB  landlord.  MDler  T.  Tomey. 
Ark.  885;  Glemm  v.  Wilcox,  15  Ark.  I 
Bryan  v.  Wlnbuni,  4&^k.  28:  Hersbey' 
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OMtk,  27  Arfc.  627;  Hngbefl  T.  Watt,  28  Ark. 
1.'i3.  Yet  Oie  lower  court  lostmcted  the  JVf 
that  If  tb^  fimnd  from  the  erldeiioe  Quit  ap- 
l^lbnt  "wantonly  and  maUdondr,  In  utter 
discard  of  tbe  rletata  of  the^  a];>pdlee,  "for- 
olblr  put  him  ont  of  the  poBsetalon  of  iba 
prrailws,'*  Oien  they  might  find  for  tbe  ap- 
pellee, and  "aaseaB  hla  damagea  at  anch  anm 
II  will  be  a  poniahment  to"  appelant,  "and 
ieta  otbera  from  like  acUoaa;  and  In  fixing 
the  amonntf  they  might  "conidder  tiie  vexa^ 
tjon  and  Injmy  to  hla  feeling,  and  bli  In- 
iWTenience,  on  acconnt  of  tbe  wrong  done." 
This  was  an  Improper  Inatmctkin  In  this  ae-. 
tloD.  and  It  wu  prejudicial  to  appelant. 

The  fixry  were  told  by  the  drcnlt  oonrt  that 
Jnstfce  of  the  peace  baa  no  luriaOlction  to 
inue  writa  of  po— eielon  for  real  estate,  and, 
it  be  docs  laane  anch  writ.  It  la  Told  and  wltb- 
wt  aotborl^  of  law";  and  In  this  eonnee- 
tioii  tb^  were  farther  Instmcted  that,  It  they 
fraud  that  tbe  an»llant  wantonly  and  mall- 
cfonslr.  In  wtter  disregard  of  his  rights,  top- 
evicted  him,  then  they  migbt  award  him 
aemplary  damages.  Taking  these  and  all 
otter  InstmetUms  given,  as  a  whole,  we  see 
H  tbeoiy  iqion  irtildk  th^  conld  have  been 
bued.  nnleaa  It  be  there  was  evidence  to 
<l»v  that  appcdlant  was  gnllty  of  a  malldons 
mtecatlon.  Upon  that  theory  they  shonld 
Eot  bave  been  given. 

Han  and  Wallace,  In  their  notes  to  Amerl- 
Leading  Cases,  after  a  review  of  the 
<uef  upon  vriiat  Is  necessary  to  sustain  an 
■•-tlon  for  malicious  prosecution,  say:  "The 
f.ft  of  the  action  above  consldned  Is  the  put- 
f-^  of  legal  iwoceaa  In  force,  r^pilsr^,  for 
mere  pmpoae  of  veratlon,  annoyance,  or 
'tlnrr;  and  tbe  Inconvenience  or  harm  re- 
nitlne.  naturally  or  directly,  from  the  suit  or 
:  ''aiMiitIon,  Is  tbe  legal  damage  upon  which 
•t  ii  founded."  Munna  v.  I>np(mt,  1  Am.  Lead. 
Cul  (5th  Ed.)  279.  Fed.  Caa.  No.  9.026.  In 
**Dnnn  r.  Jobnatime,  1  Term  R.  fill,  Lords 
V.aiifieid  and  Looghborou^  said,  "The  ea- 
•^Tial  gnnmd  ot  thla  action  la  that  a  legal 

r-4tmtton  waa  carried  on  without  a  prob- 
caaae."    That  being  true,  tbe  action 

umut  be  maintained  on  account  of  a  proa- 
'utiott  or  suit,  tiw  subject-matter  of  which 
^■1*  without  tbe  Jurisdiction  of  the  conrt  in 
*:Lch  It  was  Instituted  and  continued.  In 
tiat  ease  all  ^oeesa  Issued,  orders  made, 
Ji-lzaenta  rendered,  and  proceedings  had. 
p.  lU  be  absolutely  void;  and  the  action  of 
'■i^  I'drties  would  stand  as  though  unattended 
uiy  Jodidal  act.  procesa,  or  proceeding, 

:.  l  completely  devested  of  Judicial  authority, 
sd  J  the  parties  would  be  UaUe  as  they  would 

-•f  been  hod  th^  acted  without  the  au- 
■'j-tity,  real  or  pretended,  of  any  officer  or 
■  ^  We  are  aware  that  some  courts  have 
>M  that  an  meUoa  for  a  malldous  prosecu* 
tf  a  beflore  a  ooort  wititiont  Jurisdiction  ot  Its 
•L',ject-matt«r  can  be  maintained,  It  the  oth* 
V  wsentials  are  shown,  but  we  think  the 

'»ttn  epiaioa  la  that  It  cannot  be  sustained. 

Btebr  T.  ftnadlgs^  3  Gray.  129;  Whiting  v. 


Johnaon,  6  Gray,  216;  Palntev  v.  Ives,  4  Ne1%. 
122;  Braveboy  v.  Cockfield,  2  McMullan,  270, 
2^;  Turpln  v.  Bemy,  3  Kackt.  210^  218;  Mar- 
tiiall  T.  Betner,  17  Ala.  832.  838;  Uunns  v. 
Dupont,  1  Am.  Lead.  Caa.  (fiCh  Ed.)  2S9.  Fed. 
Gas.  No.  9,926;  1  Jag.  Torts,  60S. 

Lemay  v.  WiUlams.  82  Ark.  166,  ITS,  was 
an  action  for  a  malicious  prosecution.  Tho 
inallcbus  prosecution  complained  ot  waa  an  ac> 
tlon  brought  by  Lemay  agfUnst  Williams  be- 
fore a  Justice  ot  the  peace  to  recover  a  Judg- 
ment on  a  note,  and  to  foreclose  a  mortgage 
executed  to  secure  the  note.  The  conrt  held 
that  the  action  on  the  note  was  within,  but 
the  foreclosure  of  the  mortgage  was  irtthout, 
the  Jurisdiction  of  the  Justice  of  the  peace. 
Ur.  Joatlce  Walker,  in  ddlvering  the  opinion 
ot  tbe  court,  said:  "It,  In  the  case  under 
consideration.  Lemay  had  based  his  right  of 
action  solely  upon  his  claim  ot  mortgage  lien,, 
and  not  also  upon  his  note  for  the  satisfaction 
of  a  debt  within  the  Jurisdiction  ot  the  Ju»- 
tlce  of  £he  peace,  the  subject-matter  would 
clearly  have  been  one  over  which  a  Justice 
would  have  no  Jurisdiction,  and  trespass,  not 
case,  would  be  the  apiHt)prlate  remedy." 

In  th&  case  appelant  brought  an  action 
against  appellee,  before  a  Justice  ot  the  peace, 
to  lecovo'  the  Upp  place,  and' sued  out  a  wi4t 
ot  possession  therein.  He  attempted  to  use 
the  writ  for  a  lawful  purpose,  but  the  Justice 
of  the  peace  had  no  Jurisdiction  of  the  sub- 
ject-matter ot  the  action,  and  the  writ  waa 
void.  He  therefore  stands  in  the  same  posi- 
tion he  would  have  occupied  hod  he  token 
possession  ot  the  land  without  any  writ,  and; 
Is  liable  accordingly.  The  action  tor  a  ma- 
lldous prosecution  does  not  lie  against  him. 

In  giving  instructions  tipon  the  ground  that 
th«%  was  evidence  to  show  that  appeUant 
was  guilty  of  a  malldons  prosecution,  another 
error  was  committed.  The  InBtructtons  tall^ 
ed  to  Inform  the  Jury  that,  before  th^  shonlA 
return  a  verdict  against  appellant  on  the 
ground  that  he  was  guilty  of  a  malicious  pros- 
ecution, they  must  find  that  he  prosecuted 
the  action  before  the  Justice  of  the  pence- 
without  probable  cause.  In  this  the  instruc- 
tions were  fatally  defective.  Sexton  v. 
Brock,  16  Ark.  34!3;  Lemay  r.  Williams,  32- 
Ark.  166;  Lavender  v.  Hudgens,  Id.  763: 
Chrlsman  v.  Carney.  S3  Ark.  316;  Foster  v. 
Pitts,  68  Ark.  387,  88  S.  W.  1114. 

If  the  appellant.  In  evicting  appellee  and- 
removlng  his  goods  from  the  demised  prem- 
ises, unnecessarily  committed  any  Injury  to- 
bis  person  or  goods,  the  latter  can  recover  of 
the  former.  In  this  action,  the  damages  occa- 
sioned thereby.  Unless  there  be  drcumstan- 
ces  of  aggravation  attending  the  commission 
ot  the  injuries,  be  Is  only  entitled  to  actual 
damages. 

The  court  erred  In  admitting  the  e^denoe 
objected  to  appelant.  Revised  and  re- 
manded tor  a  new  trial. 

HUOHBS,  J.,  concurs  In  the  Judgment  ot 
the  court,  and  also  Id  the  oidnton,  eauept  tiie 
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part  i^blcli  holds  tbat  the  actton  for  malldons 
proaecatlon  wlU  not  lie  If  tbe  mbitect-mattw 
of  the  loosecutlon  at  suit  wo  not  within  flie 
Jmlidlctlon  of  the  court  Id  which  the  prose- 
cution was  Instituted  and  caxrled  oo,  from 
whldi  be  dissents. 


LTTTLE  ROCK  &  FT.  S.  RY.  CO.  et  si.  ». 
OPPBNHEIMER  et  al. 

<8aprane  Court  of  Arkansas.  Oct.  2, 1897.) 

BAILR04M  —  TRAHSPOaTATlO!!    FaGILITIBS  —  DlS- 
ORIHINATtOSS. 

A  fsilnre  tax  the  part  of  a  railroad  companr 

to  fornish  facilities  for  forwarding  all  cottoo  of- 
fered at  a  terminal  point  on  its  line  where  there 
waa  no  competition,  when  it  fnmiahed  aufficient 
transportation  at  competing  points,  in  a  year 
when  the  shipments  of  cotton  were  unexpected- 
If  heavy,  ia  not  snch  a  case  of  unjnst  discrim- 
ination as  will  subject  the  company  to  a  penalty 
at  tbe  suit  of  a  snipper,  under  Act  March  24, 
1887,  providine  in  section  1,  "All  iDdiTidaals,  aa- 
sociations  and  corporations  shall  have  eqnal 
rights  to  have  persona  and  property  transported 
over  railroadB  in  this  state,  and  no  unjust  or 
undue  discrimination  shall  be  made  in  charges 
for,  or  in  facilities  for,  transportation  of  freight 
or  passengers  within  the  state,"  etc.;  and  in  sec- 
tion 4,  "No  discrimination  in  charges  or  facili- 
ties tat  transportation  shall  he  made  between 
transportation  companies  and  individuals,  or  in 
tevor  of  either,  by  abatement,  drawback,  or 
otherwise,  and  no  railroad,  or  any  leasee,  man- 
ager, or  employ^  thereof  shall  make  any  pref- 
erences  in  furnishing  cars  or  motive  power," 
etc.;  and  in  section  12  proBcribiog  a  penalty 
for  violations,  which  ma^r  be  recovered  oy  dvU 
action  by  the  party  aggrieved. 
Wood  and  Hnghes.  33^  dlsseoUng. 

AM>eal  from  drcolt  court,  Oonway  county; 
Jeremiah  G.  Wallace,  Jndge. 

Action  b7  Oppenheimer  &  Co.  against  the 
Little  Rock  ft  Ft  Smith  Railway  Company 
and  others  to  recover  a  penalty.  From  a 
Judgment  for  plalnttSs,  defendants  appesL 
Reversed. 

Dodge  &  Johnson,  for  appellants.  A.  S.  Mc- 
Kenuon,  R.  J.  White,  and  C^mlchael  &  Seft- 
weD,  tot  appellees. 

BATTLB,  J.  This  action  was  instituted 
under  an  act  entitled  "An  act  to  prevent  un- 
just discrimination  •  *  •  and  to  prevent 
discrimination  between  transportation  com- 
panies and  Individuals  in  furnishing  cars  or 
motive  power,"  and  approved  March  24,  1887, 
for  the  purpose  of  collecting  a  penalty.  The 
plaintiffs  recovered  a  verdict,  and  a  Judg- 
ment thereon,  against  the  defendants  for  tbe 
sum  of  11,500. 

Tbe  basis  of  the  action  was  the  failure  of 
appellants  to  furnish  tbe  same  facilities  for 
transporting  cotton  from  Altus  (tbe  shipping 
station  for  Roseville)  as  were  fumlsbed  at 
Van  Buren.  This,  It  was  insisted,  was  an  un- 
due and  unjust  discrimination  In  favor  of  the 
shippers  at  Van  Buren  against  the  appellees. 
The  Important  facts  are  undisputed,  and  are 
substantially  as  follows:  The  cotton  crop  of 
1891  waa  nnuanolly  huge.   In  Arkansas  It 


exceeded  antldpatlon,  and  waa  30(^000  boles 
larger  than  the  preceding  crop.  The  weather 
favoring,  It  was  rapidly  gathered  and  htirrled 
to  the  railroads  for  transportation  to  market. 
The  railroad  companiea  were  sot  prepared  to 
ship  it  at  many  atatlona  as  nqildly  aa  waa 
offered  for  ahlpment.  At  these  staticma  it 
soon  Oiled  their  platforms,  after  which  they 
refused  to  receive  more  nntU  room  for  It  was 
made  by  tlie  ah^ment  of  that  already  receiv- 
ed. At  Boseville,  wliere  the  appellants  had 
established  a  receiving  station  for  freA^t  to 
be  shipped  at  Altus  over  their  road,  the  plat- 
forms were  covered  with  it,  and  apptiUanta 
were  nnaUe  to  ship  It  for  many  days,  because 
th^  did  not  have  cara  sufBcient  to  meet  the 
demands  Cor  transportation  upon  their  road. 
During  the  months  of  October,  November,  and 
December  of  that  year  (1891)  appelleea  baoled 
to  RosevlUe  several  hondred  bales  of  cotton 
to  Ik  shipped  at  Altna  over  appellants  road, 
and  tendered  them  to  their  agent,  and  he.  re- 
fused to  receive  them;  giving  aa  hla  reason 
for  so  doing  tbat  the  station  idattonn  at  Altus 
was  filled,  and  he  bad  no  room  to  store  or 
care  for  It.  This  cotton  lay  at  Boseville  aev- 
eral  daya  awaiting  transportation.  At  Tan 
Bnren,  a  town  on  appellants'  road,  however, 
cotton  was  promptly  shipped.  The  facOitlw 
there  for  shipping  were  greater  than  at  any 
other  place  on  the  road,  except  at  Little  Rode. 
This  was  owing  to  the  fact  that  there  Kce 
several  roads  running  to  that  town,  c^ed  the 
Kansas  &  Arkansas  Valley  Railway,  the  St. 
Louis  &  San  Francisco,  the  Greenwood  teanch 
of  the  St  Louis,  Iron  Mountain  ft  Southern 
Railway,  and  appellants'  railway,  the  two 
roads  first  mentioned  competing  with  the  last, 
and  to  the  fact  that  aniellants  proportionate- 
ly furnished  more  cars  at  thiU  idace  than  at 
others. 

The  reason  more  cars  were  used  at  Van  Bu- 
ren, In  proportion  to  freight  shipped,  than 
were  furnished  by  appellants  to  other  stations 
or  depots,  was,  it  Is  at  one  of  the  termini  of 
their  road;  and  another  was,  there  were 
wholesale  merchants  at  Van  Buren,  who  sh)i>- 
ped  goods  there  by  the  car  load,  and  thereby 
caused  many  cars  to  be  unloaded  at  tbat 
town.  Being  a  terminal  point,  many  empty 
cars  necessarily  accumulated  there.  In  such 
cases  It  was  the  duty  and  custom  of  the  agent 
at  the  terminals  to  use  as  many  of  the  cars 
as  were  needed  there,  and  to  report  the  re- 
mainder to  the  transportation  department  for 
distribution. 

The  statutes  upon  which  this  action  is  bas- 
ed are  as  follows: 

"Section  1.  All  Individuals,  associations  and 
corporations  shall  have  equal  rights  to  bare 
persons  and  property  transported  over  rail- 
roads to  this  state,  and  no  unjust  or  undue 
discrimination  shall  be  made  In  charges  for,  or 
In  facilities  for,  transportation  of  fr^i^t  or 
passengers  within  the  state,"  etc. 

"Sec.  4.  No  discrimination  In  charges  or 
facilities  for  transportation  shall  be  made  be 
tween  transportation  companies  and  IndtviU 
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uala,  or  In  fiftTor  of  either,  b7  abatement, 
drawback,  or  otherwise,  and  do  railroad,  or 
asiy  leasee,  manager,  or  employd  thereof  shall 
make  any  preferences  in  fumlablog  cars  or 

motlTe  power,"  etc 

"Sec.  12.  That  any  railroad  corporation  that 
shall  violate  the  first,  fourth,  •  •  ♦  sec- 
tions of  this  act,  *  •  *  shall  forfeit  and 
pay  for  every  snch  offense  any  sum  not  less 
than  flfty  dollars  nor  exceeding  one  thou- 
sand  dollars  and  costs  of  suit,  to  be  recovered 
by  dvll  action  by  the  party  aggrieved.  In  any 
conrt  having  Jurisdiction  thereof,"  etc. 

The  only  parties  this  act  declares  shall  have 
equal  rights  to  have  persons  and  property 
transported  over  railroads  In  this  state  are 
individuals,  associations,  and  corporations. 
Having  declared  that  they  are  entitled  to 
these  rights.  It  further  declares  that  "no  un- 
just or  undue  discrimination  shall  be  made  In 
charges  for,  or  In  facilities  for,  transportation 
of  freight  or  passengers."  Against  whom  Is 
this  discrimination  prohibited?  Manifestly, 
those  the  act  declares  are  entitled  to  equal 
rights.  If  It  meant  that  It  shall  not  be  made 
against  any  party  without  regard  to  those 
named,  the  first  dause  would  be  entirely 
superfluous.  Having  declared  who  are  en- 
titled to  equal  rights.  It  follows  that  the  re- 
fusal to  them  of  the  same  rights  allowed  to 
others  would  be  a  discrimination.  Hence  the 
act  forbids  unjust  or  undue  discrimination 
against  them  In  the  transportation  of  per- 
sons or  property,  and  imposes  a  penalty  upon 
any  railroad  company  wbo  shall  be  guilty  of 
the  fbrbldden  act. 

App^ees  sued  for  the  penalty  on  account 
of  a  discrimination  against  tiiem  as  an  asso- 
ciation,—as  a  partnerahlp.  Are  they  entitled 
to  It? 

The  act  makes  no  changes  In  the  common 
law  as  to  the  rights  of  the  parties  named 
therein  to  eqtnU  facilities  for  shipping,  or  as 
to  unjust  discrlmlnaftlon.  At  common  law  It 
was  the  duty  of  the  common  carrier  to  re- 
ceive and  carry  all  goods  offered  for  trans- 
portation \xpon  receiving  a  reasonable  hire, 
and  eveiy  one  had  equal  rights  *o  transporta- 
tion by  them.  Yet  under  this  mle  different 
facilities,  furnished  under  circumstances  es- 
sentially different,  did  not  constitute  an  un- 
just or  undne  discrimination,  when  the  differ^ 
ence  was  In  accordance  with  the  difference  In 
dnmmstances,  axtd  the  difference  was  not  In- 
tended to  Injure  another  shipper,  or  give,  or 
did  not  iend  to  give,  the  favored  shipper  ma- 
lerlal  advantages  over  him  in  their  competi- 
tion in  business.  The  observance  of  this  mle 
accomplished  the  design  and  object  of  the 
law  in  prohibiting  discrimination,  which  was 
to  prevent  common  carriers  from  favoring 
one  shipper  to  the  Injury  of  another  In  the 
same  business,  from  suppressing  or  dlmlnlst^ 
tag  oompetttion,  and  from  creating  monopo- 
lies. Hays  V.  Pennsylvania  Co.,  12  Fed.  809; 
Samoels  v.  BaUroad  Co.,  SI  Fed.  S7;  Messen- 
ger T.  BaUroad  Co.*  Stt  N.  J.  Law,  410;  Vbipj/a 
V.  lUllrMd  0<k.  BO  Am.  *  Eng.  B.  Oas.  497; 


Hatch.  Oarr.  |  S02;  1  Wood,  B.  B.  H  197, 19B: 
4  Blllott,  B.  B.  I  IfftO. 

Was  there  any  unjnst  or  undue  discrimina- 
tion by  appdlants  against  appellees?  Supe- 
rior facilities  for  shipping  were  furnished  at 
Van  Buren.  If  this  was  a  discrimination,  It 
was  not  against  any  particular  Individual  or 
association,  nor  against  the  shippers  at  any 
particular  staJtlon,  but  against  the  shippers 
ooUectlTely  at  every  station  on  the  railroad, 
except  at  Van  Buren;  that  Is  to  say.  In  favor 
of  one  locality  against  all  others.  They  fur- 
nished the  same  shipping  facilities  to  all  per- 
sons, associations,  aod  corporations  at  Van 
Bnren  which  they  refused  to  all  parties  at 
ottier  stations.  Hctcs  there  was  no  discrimi- 
nation against  Indlrlduals  or  assoclattons, 
they  being  treated  alike  under  the  aune  cir- 
cumstances. 

There  was  no  intention  to  injure  appellees 
by  dlscrlmAnaUon.  The  facilities  furnished  at 
Van  Buren  In  the  months  of  October,  Novem- 
ber, and  December  of  1891  were  no  greater 
than  those  furnished  In  previous  years.  The 
evidence  does  not  show  that  a  sufficient  num- 
ber of  cars  were  not  fnmlshed  ait  all  the  sta- 
tions on  the  road  prior  to  the  fail  and  winter 
of  1891.  Previous  to  that  time  Van  Bnren 
had  enjoyed  the  same  faciHtles  as  it  did  then, 
^yy  reason  of  It  being  one  of  the  terminals  of 
the  railroad,  and  the  same  distribution  of  cars 
was  made.  Tlie  complaint  of  unjust  discrlml- 
natlon  grew  out  of  the  unusually  large  cotton 
crop  of  1891.  Sufficient  transportation  was 
not  furnished  then,  because  appellants  Iwd 
not  antlclpaited  K. 

In  the  months  of  October,  November,  and 
December  of  1891  appellees  were  merchandis- 
ing at  Paris,  in  Logan  county,  and  were  not 
Injured  by  reason  of  advani&ges  gained, 
through  superior  facilities  for  shipping,  by 
those  engaged  In  the  same  business.  If  they 
suffered,  their  competitors  suffered  in  like 
manner.  All  were  treaited  alllK,  and  stiffered 
in  the  same  manner. 

It  follows  there  was  no  nnjust  or  tmdue  dls- 
crtmtnation  against  appellees,  and  ttiat  they 
are  not  entitled  to  a  penalty. 

Judgment  of  the  circuit  court  Is  reversed, 
and  Anal  Judgment  Is  rendered  here  In  Cbtof 
of  appellants. 

WOOD,  J.  (dissenting).  Necessarily,  under 
the  construction  given  the  act  by  ttK  court, 
there  could  be  no  dlscriminatilon  between  In- 
dividuals at  different  stations.  So  long  as  all 
the  Individuals  at  any  given  station  are  treat- 
ed alike,  there  can  be  no  discrimination  be- 
tween these  and  the  Individuals  at  some  oth- 
er station,  although  at  the  one  station  all  fa- 
cilities desired  or  required  are  famished,  while 
at  the  other  they  are  wholly  denied.  This, 
In  our  opinion,  was  not  the  Intention  of  the 
legislature,  and  such  a  construction  Is  not  Jus- 
tified by  the  language  of  the  act  There  Is 
nothing  In  the  act  limiting  the  discrimination 
to  Individuals  of  the  same  staitlon.  and,  with- 
out some  such  restrlctlTe  words  in  the 
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itaelf,  we  can  find  do  auttiorlty  for  so  limit- 
ing It  The  leglslatore  evldenUr  Intended  to 
prevent  any  andue  or  nnjuat  discrimination 
between  "indlTiduals,  associations  and  corpo- 
ratjoos"  anywhere  In  the  state,  whether  ship- 
ping from  the  same  or  from  different  stations. 
If  the  ^onstrucdon  of  the  court  be  correct, 
any  railroad  in  the  state  may  aiHsitrarlly  fur- 
nish shipping  facilities  to  one  station,  and 
withhold  all  facilities  from  another  rlral  sta- 
tion, similarly  situated,  wtthont  being  subject 
to  the  penal-ties  of  the  act  (When  we  speak 
of  place  or  station,  we  mean  the  IndlTlduals, 
aiisoclatlons,  or  corporations,  as  the  case  may 
be,  shipping  from  said  place  or  station;  for 
the  abstract  thing  called  the  "statton"  or  *1o- 
oaltty"  makes  no  shipments,  and  has  no  com- 
mercial or  financial  life,  apart  from  the  Indi- 
viduals, etc.,  residing  and  doing  btslness 
there.)  It  is  manifest  that  the  exercise  of 
such  absolute  power  upon  the  part  of  ra-llway 
corporations  would  be  disastrous  to  the  busi- 
ness prosperity  of  the  individuals  so  discrimi- 
nated against  at  any  given  station.  Nor  can 
It  be  denied  that  ofttlmes  the  moat  powerful 
incentives  exist  for  these  corporations  to  make 
such  discriminations.  For  Instance,  they  may 
own  little  property  at  <Mie  station,  and  have 
large  possessions  at  another  and  rlviU  busi- 
ness point,  and  It  may  be  to  their  Interest  to 
destroy  the  town  where  they  have  Uttle  In  or- 
der to  build  up  the  place  where  they  have 
much.  In  what  more  effectual  way  could  this 
be  done  than  by  denying  transportation  facili- 
ties to  the  one  wb41e  furnishing  tbnn  to  the 
other.  A^In,  at  one  station  on  their  road 
there  may  t>e  competing  lines,  while  at  an- 
other, and  may  be  Its  commercial  rival,  there 
are  none.  Mow,  to  meet  tiie  corniwtitlon  ait 
the  one  station,  and  to  do  It  with  the  least  ex- 
pense possible,  they  may  take  away  from  the 
other  tETtatlon,  whero  there  is  no  competition, 
all,  or  nearly  all,  its  facilities  for  trans porta- 
tlott.  In  order  to  fmmlsb  to  the  station  where 
there  Is  competition.  Can  tt  be  said  that 
there  would  be  no  discrimination  in  cases  of 
this  kind,  under  the  act,  or  that  a  discrimina- 
tion based  upon  such  considerations  as  these, 
alone,  would  not  be  undue  and  unjust?  We 
think  not  Doubtless,  to  prevent  just  such 
acts  of  discrimination  as  these,  and  all  oth* 
ers,  between  Individuals,  etc.,  shipping  from 
different  stations,  as  well  as  acts  of  undue 
and  unjust  dlscrindnatlon  between  Individ- 
uals, etc.,  shipping  from  the  same  station,  the 
act  under  ccmslderatlon  was  passed.  The  su- 
preme court  of  Illinois,  in  speaking  of  a  case 
where  there  had  t>een  a  discrimination  In 
freights  between  individuals  at  different  sta- 
tions, used  this  [pertinent  language:  "The  dis- 
crimination. In  such  a  case.  Is  as  much  a  dis- 
crimination between  individuals  as  it  would 
be  in  reference  to  two  persons  living  in  the 
same  locality,  and  shipping  at  the  same  sta- 
tion, unless,  as  before  stated,  a  satisfactory 
reason  can  be  given  for  discrimination  be- 
tween the  points  of  shipment;"  and,  further: 
"So.  too,  iB  th«  OBM  before  us.  The  rwldent 


of  Bloom  Ington,  who  sends  to  Chicago  for  a 
car  of  lumber.  Is  charged  by  the  company  at 
the  rate  of  $6  per  thousand  feet  for  transporta- 
tion. The  resident  of  Lexington,  wbo  orders 
the  same  lumber  at  the  same  time,  to  charged 
$5.66  per  thousand  feet  for  transportation  16 
miles  less  in  distance.  Is  there  not  here,  un- 
less an  explanation  can  be  furnished  by  the 
company,  an  unjust  discrlmlnatloo  between 
Individuals,  quite  as  much  within  the  prohibi- 
tion of  the  principles  of  tbe  common  law  as 
would  be  an  unjust  discrimination  between 
Individuals  of  the  same  town?"  And  tbe 
court  holds  that  the  fact  of  there  being  a  com- 
peting line  of  road  at  the  station  where  tbe 
individual  lived  In  whose  favor  the  discrimi- 
nation was  made  would  not  be  a  snfflcient 
explanatk)n.  Chicago  &  A.  B.  Oo.  v.  People. 
67  IlL  11.  Precisely  tbe  same  principle  would 
apply  wtiether  the  acts  of  discrimination  were 
In  the  matter  of  tre^ht  charges  or  facilities 
of  transportation. 

The  act  under  consideration  is:    "All  indi- 
viduals, associations  and  corporations  shall 
have  equal  rights  to  have  persons  and  prop- 
erty transported  over  railroads  In  this  state, 
and  no  unjust  or  undue  discrimination  sliall 
be  made  in  charges  foi,  or  In  facilities  for. 
transportation  of  freight  or  passengers  with- 
in the  stale,"  etc.    There  are  no  terms  of  lim- 
itation as  to  locality,  except  "within  tbe 
state"  (and,  of  course,  the  legislature  bad  no 
powCT  to  legislate  beyond  the  state).    Tbe  re- 
strictive words  as  to  the  discrimination  are 
that  It  shall  not  be  "unjust  or  undue."  The 
use  of  these  terms  "unjust  or  undue"  shows 
that  the  legislature  knew  that  there  would 
be.  necessarily,  some  discrimination,  but  that 
It  was  only  such  as  was  "unjust  or  tmdne" 
that  was  Inhibited.  Section  6103,  Sand.  &  H. 
Dig.,  makes  ft  the  duty  ot  rallroada  to  fur- 
nish sufficient  accommodations  for  the  trans- 
portation of  all  such  passengers  and  property 
as  shall,  within  a  reasonable  time  previou^^ 
thereto,  offer,  or  be  offered,  toi  transportation 
at  the  place  of  starting  and  Junctions  of  other 
railroads,  and  at  sidings  and  stopping  places 
established  for  receiving  and  discharging  way 
passengers  and  freights,  and  shall  take,  trans- 
port, and  discharge  such  passengers  and 
prc^rty  at,  from,  and  to  such  places  on  tht< 
due  payment  of  tolls,  frel^t,  or  fare  le£:all>i 
authorized  therefor.    The  next  section  pro 
vides  "that  the  railroad  shall  pay  to  the  part^i 
aggrieved  all  damages  sustained  by  reason,  ol 
a  violation  of  this  act,  with  costs  of  suit.* 
See  section  6194,  Sand.  &  H.  Dig.    The  star 
ute  protilbltlng  unjust  discrimination,  supra 
furnishes  an  additional  remedy  to  the  atatutci 
Just  quoted,  by  way  of  penalty,  against  thoa 
coming  within  Its  tarms.    All  these  statute 
are  but  declaratory  of  the  common  law,  wbicl 
makes  it  the  duty  of  common  carriers  to  Tut 
nish  facilities  for  and  to  transport  all  good 
offered  In  the  ordinary  course  of  bnsiae^ 
and  to  prohibit  any  imjnat  and  ondne  dii 
crimlnaUcoi  in  furnishing  aoch  fsclUtieR  o 
transpwtatloa.   4  Bllott  B.  B.  1  1467,  mxa 
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inOorlttH  died  In  note;  1  Wood,  R.  B.  | 
ISS.  "It  te,"  says  Judge  Elliott,  "safe  to  Bay 
thit  the  rale  la  that  a  railroad  canler,  ao  far 
as  cmcenu  the  receipt  and  tranQKirtatioa  of 
goods,  luwever  It  may  be  aa  to  the  rates  of 
bel^t)  moat,  wfam  the  ctmdIUonB  and  clr- 
cnmstaacea  are  identical,  treat  all  shippers 
alike.  It  cannot  furnish  facilities  to  s<Kne 
sbippcn,  and  deny  them  to  other  shippers, 
BDlett  Uere  Is  a  difference  In  condition  or  dr- 
tumstanoes  soch  as  makes  the  discrimination 
t  Just  one.**  4  MUott,  R.  B.  |  1468.  A.  com- 
Bua  canler,  for  such  goods  as  he  undertakes 
to  can/,  is  bound  to  proTide  reasonable  fa- 
culties (tf  transportatlMi  to  all  shippers  at 
emy  station  who,  lu  the  regular  and  e:vect- 
ed  Mtuse  of  business,  offer  their  goods  tor 
truwportation.  The  carrier  Is  not  required 
to  ^orlde  In  adTance  for  any  unprecedented 
ud  unopected  rush  of  business,  and  there- 
fore win  be  excused  for  delay  in  shipping,  or 
erea  in  rec^rlng  goods  for  shipment,  until 
nch  emwgency  can.  In  the  regular  and  usual 
coune  of  bnsineBs,  be  removed.  Id.  |  1470; 
HtitdL  Carr.  f  282.  Tb»  supreme  court  of 
WlKonrin  Toices  our  i^nlon  of  the  duty  of 
lanroads  to  distribute  cars  at  different  sta- 
tioQS  sa  follows:  "The  company  owes  the 
tarn  duty  to  shippers  at  any  one  station  as  U 
does  to  the  stalppere  at  any  oQier  station  of 
tte  same  business  inrpcvtance.  The  rights 
of  ill  sblppera  applying  for  such  cars,  under 
:1ie  tame  drenmstances,  are  necessarily  equaL 
Xo  one  station,  much  lees  any  one  shipper, 
hu  the  right  to  command  the  attire  resourcea 
of  the  company  to  the  exclusltm  or  prejudice 
of  otber  staticma  and  other  shippers.  Most 
of  such  sultaUe  cars  must  necessarily  be 
KSttered  along  and  upon  [the  company's]  dlf- 
feroit  lines  of  railroad,  loaded  or  unloaded. 
Ussy  wHl  necessarily  be  at  the  larger  cm- 
tm  cf  trade.  The  conditions  of  the  market 
ire  not  always  the  same,  but  are  liable  to 
IcctnatioDS,  and  may  be  such  as  to  create  a 
{nat  rtemand  for  such  cars  upon  one  or  most 
nich  lines  and  very  little  upon  others. 
Sgeb  cars  should  be  distributed  along  the  dlf- 
tmat  lines  of  road,  and  the  several  stations 
o&  each,  aa  near  aa  may  be  In  prc^ortlon  to 
the  onUnary  business  requirements  at  the 
tiffle,  in  order  that  shipments  may  be  made 
vitb  reasonable  celerity.  *  *  *  It  Is  the 
cx:«nt  of  smdi  business  ordinarily  done  oa  a 
panlcnlar  llni^  or  at  a  particular  station, 
vhkh  prop^y  measures  the  carrier's  obUga- 
*^  to  furnish  such  tran^mrtatkm.  But  it 
h  not  the  duty  of  such  carrier  to  discriminate 
la  laror  of  tbe  business  of  one  station  to  the 
ffiuiOas  and  Injury  of  the  business  of 
uunhCT  station  of  tbe  same  Importance." 
At«b  t.  Raflway  Co..  71  Wis.  372,  87  N.  W. 
13t.  In  BIddle  T.  Bailroad  Co.,  1  iDterst  Com. 
uroe  Oou.  B.  504^  Walker,  0.,  said:  "It  is 
tie  doty  of  a  common  canler  to  provide  ade- 
qaate  equipment  toe  the  business  of  his  line. 
If  la  time  of  special  pressure  some  one  must 
"lit  the  ann^ance  must  be  ^strlbuted  with 
^  posriUe  equality,**   Again:   "A  common 


carrier  is  under  obligation  to  serve  the  public 
equally  and  Justly.  It  Is  unlawful  for  him  to 
make  oe  give  any  undue  or  unreasonable  pref- 
erence or  advantage  to  any  particular  penoa, 
company,  Arm,  corporation,  or  locality." 
True,  this  was  said  under  the  Interstate  com- 
merce act  expressly  naming  locality;  but,  un- 
der tbe  construction  we  give  the  act  before 
us,  it  Is  equally  applicable  to  the  case  in  band.. 
See.  alao,  Hutch.  Carr.  i  2B7;  1  Wood,  R.  R. 
1 185. 

The  statute  seeks  to  enforce  equality  of 
treatment  to  all  shippers  under  like  circum- 
stances. Aa  we  bare  seen,  not  every  act  of 
discrimination  is  unlawful.  But  there  is  al- 
ways a  presumption  against  It  It  devtrives 
up<Hi  tbe  shipper  in  the  flirst  Instance  to  sbov 
the  discrimination,  and  then  the  burden  la  up- 
on the  railroad  to  show  drcnmstances  that 
would  Justify  or  excuse  It;  1.  e.  to  show  that 
the  discrimination  is  Just  1  Wood,  R.  R. 
I  198;  4  EUlott,  R.  R.  S  1477.  The  statute 
does  not  define  what  is  unjust  or  undue  dls- 
crlmioatlon.  The  supreme  court  of  the  Unit- 
ed States  In  Texas  4c  P.  By.  Co.  v.  Interstate 
Commerce  Commission,  162  tl.  S.  219, 16  Sup. 
Ct.  675,  says  that  "such  questlws  are  ques- 
tions, not  of  law,  but  of  fact"  But  we  apee 
with  Judge  EUlott  that  this  can  only  be  so 
In  a  loose  sense,  and  tlmt,  "in  strict  accuracy. 
It. Is  a  question  la  which  the  elemoits  of  law 
and  fSct  are  component  parts."  4  EUlott^  B. 
B.  g  167a.  As  was  said  by  the  suprone  court 
of  Texas:  "It  Is  a  question  of  Iliw  and  fact 
In  the  given  case,  and  whethw  the  discrimina- 
tion be  or  not  unlawful  must  be  ascertained 
by  applying  to  the  facts  of  the  case  the  prin- 
ciples of  the  common  law,"  since,  as  we  have 
shown,  our  statute  Is  but  declaratory  of  the 
common  law.  Bailroad  Ca  v.  Bust,  9  Am. 
&  Eng.  B.  Caa.  126.  Whether  there  has  been 
a  discrimination  undue  or  unjust  in  any  case 
depends  upon  tbe  situation  and  circumstan- 
ces of  both  tbe  shipper  and  carrier,  and  Is 
generally  a  question  for  the  Jury,  under  prop- 
er Instructions.  So  far  as  the  shipper  la  cw- 
cerned,  the  relation  or  sltuatim  of  one  shlniCT 
towards  the  railroad  Is  tbe  same  aa  that  of 
any  other  shipper  having  the  same  class  of 
goods  to  Ship,  although  they  may  be  at  dif- 
ferent Btetlons.  For  example,  the  merchant 
at  one  stetion  having  100  bales  of  cotton 
ready,  and  which  has  be«i  <^ered  for  trans- 
portation, is  in  the  same  relation  or  sttuattoa 
to  the  railroad  as  a  merchant  at  some  other 
station,  who  has  tbe  same  quantfty  and  qual- 
ity of  cotton  for  shipment  Both  are  alike 
de^rlng  and  are  entitled  to  prompt  tzanspor- 
tetlon  and  to  equal  fadlitlea.  But  the  rela- 
tion of  the  railroad  company  to  each  of  these 
shippers  may  be  very  different  For  instance, 
one  station  may  be  the  end  of  a  division,— a 
distributing  point  for  cars;  may  have  com- 
mission merchante  chipping  goods  the  car 
load;  OT  at  the  one  atatlon  there  may  be  an 
unprecedented  rush  of  business.  These  cir- 
cumstances of  the  railroad  company  existing 
at  the  one  stetion,  and  absent  at  the  other,. 
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may  enable  tbe  railroad  to  ship  promptly  for 
the  ahipper  at  the  fornm  while  denying  it  to 
the  ahipper  at  the  latt».  Here  would  be  a 
Aaarimlnation,  bat  no  reasonable  man  could 
■ay  It  would  be  unjust  or  undue.  But  If  It 
Bbould  turn  out  that  there  was  no  unexpected 
rush  of  business  at  the  <Hie  station  that  did 
not  odst  at  tbe  other;  that  both  stations 
sliipped  about  the  same  quantity  of  cotton; 
bnt  that  at  tbe  station  where  the  favored 
shipper  lived  there  was  a  competing  line  of 
road,  and  that  tbe  cars  which  accumulated 
there  (<hi  account  of  its  t>elng  a  distributing 
point  and  on  account  of  lai^  ahtpments  by 
commission  mercliants)  were  held  there,  and 
not  distributed  to  tbe  other  station  pro  rata, 
lo  order  that  tbe  railroad  might  be  able  at 
all  times  to  meet  tbe  competition,  and  to  con- 
trol the  business  of  shipping  cotton,— if  there 
was  testimony  to  justify  a  conclusion  of  tbls 
kind,  a  vwdict  against  the  railroad  for  unjust 
or  undue  discrimination  could  not  be  dis- 
turbed. There  was  evidence  upon  which  the 
Jury  might  have  reached  this  conclusion.  The 
-foregoing  principles  of  law  are  applicable  to 
cases  of  this  kind.  We  have  not  closely  scru- 
tinised tbe  instructions,  to  see  whether  they 
confirm  to  our  views  of  tbe  law  as  above  set 
forth,  since  the  opinion  of  the  court  makes  a 
reversal  inevitable  In  any  event.  Assuming, 
however,  that  tbe  directions  to  the  jury  are  in 
accord  with  the  views  we  have  expressed,  the 
Judgment  of  tbe  court  should  be  affirmed. 

HUGHES.  J„  concurs. 

On  Rdkearing. 

(Nov.  20, 1807.) 

RIDDIOK,  J.  We  held  in  a  former  opinion 
In  this  case  that  a  shipper  at  Altus,  a  station 
on  appellants'  raflway,  could  not  recover  a 
penalty  against  tbe  railway  company  because 
it  furnished  to  shippers  at  Van  Buren,  an- 
other station  on  Its  line,  facilities  superior  to 
those  furnished  at  Altus.  We  did  not  bold, 
nor  was  it  necessary  to  hold,  that  tbe  laws  of 
this  state  do  not  forbid  railroad  companies 
from  making  unjust  discrimination  between 
dlffereut  localities  along  their  line;  but  wo 
did  hold  that,  under  the  facts  of  this  case,  ap- 
pellees were  not  entitled  to  a  penalty,  and 
that  their  remedy  for  the  wronsful  failure  of 
the  company  to  furnish  adequate  facilities  at 
Altus  was  an  action  for  damages.  Learned 
counsel  for  appellees,  In  this  and  other  cases 
in  which  the  same  questions  are  Involved, 
have  favored  us  with  able  and  elaborate 
printed  arguments  In  support  of  the  motion 
to  rehear,  but,  after  giving  such  arguments 
careful  consideration,  our  conclusions  an- 
nounced in  the  former  opinion  remain  ud- 
chnnged,  and  tbe  motion  must  be  overruled. 
,\8  the  question  determin&l  is  Important,  and 
■as  there  Is  division  among  the  judges  of  the 
court,  I  will  endeavor  to  give  some  further 
reasons  Cor  our  judgment  in  addition  to  those 
-atated  by  Mr.  Justice  BATTLE  la  the  former 


opinion.  Hie  facts  are  fully  stated  In  that 
opinion,  and  I  wlD  only  briefly  r^er  to  tlwm 
again. 

The  crop  of  cotton  raised  along  tbe  line  of 
appellants*  railway  in  18&1  was  tmnstully 
large.  Tbe  appellant  company  furnished  suf- 
ficient cars  at  Van  Buren  and  Utile  Rock, 
where  there  were  competing  lines  and  stipe- 
rior  advantages  for  shipment,  to  carry  all  cot- 
ton offered,  but  at  Altus  and  other  int^^edl- 
ate  points,  where  there  were  no  competing 
lines.  It  failed  during  the  months  of  Novem- 
ber and  December  of  that  year  to  furnish  cars 
sufllcient  to  ship  cotton  as  fast  as  it  was  of- 
fered, and  there  was  dtiay  In  shipping  cotton 
offered  by  appellees  and  other  shippers  at 
these  stations.  The  contention  is  that  it  was 
an  unjust  discrimination,  within  tbe  meaning 
of  our  penal  statutes,  for  the  company  to  for- 
nisb  a  sufficient  number  of  cars  to  carry  all 
cotton  offered  at  Van  Buren,  when  not  enough 
cars  were  furnished  at  Altus.  Now,  we  do 
not  deny  that  If  tbe  appellant  company 
wrongfully  failed  to  furnish  sufficient  cars  to 
carry  cotton  of  appellees  offered  for  shipment 
It  became  liable  to  said  shippers  for  all  dam- 
ages suffered  in  consequence  of  the  failure  to 
furnish  cars.  Not  only  ova  statute  (Sand.  & 
H.  Dig.  {  6193),  but  tbe  common  law,  fully 
covers  a  case  of  that  kind,  and  appellees  have 
already,  in  another  action,  recovered  a  Judg- 
ment against  the  appellant  company  for  a 
large  amount  to  compensate  them  for  all 
damages  suffered  reason  of  tbe  delay  in 
shipment  complained  of  here,  and  that  judg- 
ment has  been  affirmed  by  this  court  Bnt 
the  mere  fact  that  tbe  company  has  wrong- 
fully failed  to  furnish  cars  to  appellees  does 
not  necessarily  entitle  them  to  a  penalty  in 
addition  to  their  damages.  To  justify  tbe 
court  in  awarding  them  a  penalty,  they  must 
bring  their  case  within  tbe  strict  letter  of  the 
law  affixing  the  penally.  Hawkins  v.  l^y- 
lor,  56  Ark.  45,  X9  S.  W.  105;  2  Elliott,  R.  R,  | 
710.  The  statute  under  which  tbe  penalty  Is 
claimed  in  this  case  provides  that  "all  Indi- 
viduals, associations  and  corpM'atlons  shall 
have  equal  rights  to  have  persons  and  prop- 
erty transported  over  railroads  In  tbls  stats, 
and  no  unjust  or  undue  discrimination  shall 
be  made  In  charges  for,  or  in  facilities  for, 
transportation  of  freight  or  passengers  with- 
in the  state."  Act  1887,  9  1-  And  again.  In 
another  section,  it  provides  that  "no  discrimi- 
nation in  charges  or  facilities  for  transporta- 
tion shall  be  made  between  transportation 
companies  and  Individuals,  or  in  favor  of 
either,  by  abatement,  drawback,  or  otherwise, 
and  no  railroad,  or  any  lessee,  manager,  or 
employs  thereof  shall  make  any  preferences 
in  furnishing  cars  or  motive  power."  Id.  {  4. 
The  punishment  provided  for  violation  of  tbe 
above  provisions  Is  a  penalty  of  not  less  than 
f 50,  nor  more  than  f 1,000,  for  each  offense,  to 
be  recovered  by  the  party  aggrieved  In  a  dvll 
action.  Now,  the  rule  at  common  law,  as 
stated  by  a  recent  writer,  la  that  a  ra'Jroad 
carrier,  so  Car  as  concerns  tbe  receipt  and 
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tranqiiortatloB  of  goods,  most,  where  the  conai- 
tioiu  and  drcmnatftncee  are  identical,  treat  all 
>«hippers  alike,  but  there  !a  no  reqnlremrat  to 
fumlita  the  same  factUtles  where  conditloDB 
and  clrcumstanceB  are  esaentlally  different. 
4  saUott.  K.  B.  I  1408.  There  is  nothing  In 
the  langrua^e  of  the  statute  above  quoted  that 
expressly  says  that  railway  companies  shall 
furnish  the  same  facilities  to  different  local- 
ities, or  that  they  shall  furnish  the  same  fa- 
dJltiea  to  different  IndlTidnals,  unless  they 
are  demanded  under  similar  circumstances. 
But  another  clause  of  the  first  section  of  the 
act  above  referred  to  does  refer  to  localities 
by  providing  that  "persons  and  property 
traoqwrted  over  any  railroad  shall  be  deliv- 
ered at  any  station  at  cluu^es  not  exceeding 
the  charges  for  transportation  of  persons  and 
property  of  the  same  dass  la  the  same  direc- 
tion to  any  more  distant  station."  It  will  be 
noticed  that  t^e  portion  of  the  statute  which 
mentlrais  localities  has  reference  to  over- 
charges in  the  transportation  of  passengers 
and  freight,  and  not  to  discriminations  in 
the  matter  of  facilities.  The  fact  that 
stations  are  mentioned  In  the  claoae  refer- 
ring to  overchar^s,  and  not  mentioned  in 
the  clause  in  wliich  discrimination  In  facil- 
ities for  transportation  is  condemned.  Indi- 
cates that  the  legislature  recognized  the  fact 
that  It  was  impracticable  to  regulate  the  fa- 
cilities  furnished  at  one  town  by  a  compari- 
son with  those  furnished  at  anothw,  where 
the  conditions  and  tiircumstances  might  be  al- 
together different  It  is  doubtiesft  true  that 
a  railway  company  should  so  distribute  Its 
cars  as  to  give  adequate  transportation  facil- 
ities to  the  different  stations  along  Its  line, 
and  If,  by  reason  of  a  neglect  to  properly  dis- 
tribute its  cars,  It  wrongfully  falls  to  famish 
shippers  at  aay  station  adequate  transporta- 
tion facilities,  It  must  respond  In  damages  to 
the  party  Injured:  but  we  deny  that  every 
such  shipper  is  entitled  to  a  penalty  In  addi- 
tion to  ills  damages.  We  do  not  believe  that 
the  legislature  lotended  that  this  penal  stat- 
ute should  apply  in  such  a  case,  for  It  would 
be  utterly  Impossible  to  distribute  the  cars  of 
a  large  railway  so  as  to  give  each  station  Its 
exact  proportion.  But,  if  the  construction 
trontended  for  Is  correct,  the  railroad  company 
would  liave  to  furnish,  not  only  a  proportion- 
al number  of  cars,  but  cars  of  the  same  kind, 
drawn  by  engines  of  the  same  speed.  A  fast 
throi^h  train  is  a  great  facility  In  the  trans- 
portation of  both  passengers  and  freight 
The  railroads  of  the  state  have  for  years  run 
fast  trains,  which  stop  only  at  certain  sta- 
tions, selected  by  the  company.  If  the  con- 
tention of  appellees  is  correct,  that  the  In- 
tention of  this  act  was  to  prohibit  and  pun- 
ish discriminations  as  to  facilities  in  transpor 
tatlon  between  different  localities,  It  Is  not 
easy  to  see  why  this  is  not  a  discrimination 
which  subjects  the  company  to  a  penalty  in 
favor  of  every  person  who  is  prevented  from 
riding  upon  a  fast  train,  or  from  ahlp^ng  his 
fruit  or  other  products  upon  It,      reason  of 


Its  failure  to  stop  at  his  station.  Ooitalnly. 
under  our  view  of  this  statute,  which  is 
that  It  forbids  and  punishes  favoritism  be- 
tween paflsengers  or  shippers,  if  the  company 
should  permit  certain  persons  to  ride  upon  or 
ship  property  upon  its  fast  train,  and  deny 
the  use  of  such  train  to  other  persons  who 
offered  themselves  as  passengers  at  the  same 
station,  and  under  the  same  circumstances. 
It  would  become  liable  to  a  penalty.  If  this 
be  true,  and  if  It  be  also  true,  as  counsel  con- 
tend, that  It  makes  no  difference  at  what 
station  the  passenger  offers  himself  for  pas- 
sage or  his  property  for  shipment,  he  Is  still, 
under  this  statute,  entitled  to  like  facilities, 
then  it  necessarily  follows  that  the  company 
must  stop  its  fast  trains  at  every  station  at 
which  a  passenger  offers,  or  incur  a  heavy 
penalty,  whether  that  station  be  a  great  city 
or  a  side  track  in  the  swamp.  Of  course,  If 
sncb  trains  were  compelled  to  stop  at  every 
station,  they  would  cease  to  be  fast  trains, 
and  the  result  would  be  not  only  a  great  in- 
convenience to  the  people  of  the  state,  but  a 
heavy  loss  to  the  railroads  of  the  state;  for, 
under  such  a  restrictive  law,  the  rallroadi^  of 
this  state  would  be  utterly  unable  to  compete 
for  the  through  traffic,  and  the  competing 
lines  of  railway  which  pass  around  the  state 
would  carry  such  traffic,  both  ftelght  and  pas- 
senger. 

I  But  cars  and  trains  are  not  the  only  facili- 
ties within  the  meaning  of  this  act  A  depot, 
a  house  for  freight,  or  a  waiting  room  for 
passengers  Is  a  facility  for  the  transporta- 
tion of  passengers  and  freight,  within  the 
meaning  of  this  statute.  If  a  railway  com- 
pany should  at  one  of  Its  stations  permit  the 
use  of  its  depot,  yard,  pen,  or  other  stational 
facility  to  one  shipper,  and  refuse  them  to 
other  shippers,  under  the  same  conditions 
and  circumstances,  I  think  there  could  be  no 
doubt  that  it  would  become  liable  for  a  pen- 
alty; for  the  object  of  the  statute  was  to 
prevent  favoritism, — In  other  words,  to  pre- 
vent discrimination  In  facilities  between  pas- 
sengers or  shippers  when  demanded  under 
like  conditions  and  circumstances.  Along  the 
railways  of  this  state  are  depots,  both  old  and 
new,  In  different  stages  of  repair,  and  there 
are  flag  stations  without  a  depot  or  station 
house  of  any  Mud.  If  the  construction  con- 
tended for  Is  correct,  why  is  this  not  a  dis- 
crimination? But  under  that  construction  It 
would  be  hazardous  for  a  railway  company 
to  make  any  decided  improvement  In  this  re- 
spect at  one  of  its  stations  that  It  did  not  at 
once  repeat  at  every  other  station. 

Again,  It  is  necessary  for  the  company  to 
keep  at  certain  stations  along  its  lines  a  tele- 
graph operator  on  duty  during  the  night  to 
send  dispatches  in  regard  to  the  movement 
of  Its  trains.  At  such  stations  It  Is  usual  to 
keep  the  depot  open  during  the  night  for  the 
convenience  of  the  patrons  of  the  road.  Un- 
der our  construction  of  this  statute,  the  com- 
pany must  In  this  respect  tr«it  all  alike,  and 
cannot  allow  the  use  of  Ita  d^t  or  station 
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faoVBe  to  one  passenger  or  eblpper  after  night, 
and  refuse  it  to  others  who  bw^J  fw  It  un- 
der like  drcumstancea.  But,  under  the  broad 
cojDBtructloD  contended  for  here,  that  this 
statute  WB8  lnt«ided  to  prevent  and  punish 
discrimination  In  facilities  between  different 
stations,  if  the  company  kept  its  depot  open 
at  night  for  the  recW>tfon  of  freight  or  paa- 
seuifers  at  one  station  it  would  have  to  fur* 
nlsh  like  facUitiea  to  passengers  and  shippers 
at  all  other  stations,  or  subject  itself  to  an 
action  for  a  penalty  In  favor  of  each  passen- 
ger or  shliqper  denied  the  use  of  a  depot  dur- 
ing such  bonrs.  The  company  would  thus  be 
compelled  to  close  the  depots  at  all  stations 
to  avoid  Incurring  iienaltles  for  discrimina- 
tion. It  would,  of  course,  be  abenrd  to  sup- 
pose that  the  legislature  intended  that  rail- 
way companies  should  ftumlah  to  way  sta- 
tions and  small  villages  facilities  the  some 
or  equal  to  those  furnished  to  cities  and 
larger  towns,  for  this  would  deny  to  snch 
towns  and  cities  the  legitimate  advantages 
due  to  dlfTerent  circumstances  and  conditions. 
But,  If  we  say  that  the  int^tion  was  to  com- 
pel the  railroad  company  to  furnish  propor- 
tional facilities  to  each  station,  then  It  would 
follow  that  the  l^lslature  lnt«ided  tbat  the 
railway  company  In  furnishing  such  facilities 
should  exercise  Its  Judgment  as  to  what  were 
proportional  facilities.  It  would  be  a  diffi- 
cult matter  to  determine  the  dimensions  and 
size  of  depots,  the  quality  and  quantity  of 
train  service,  and  other  facilities  to  be  fur- 
nished to  the  different  towns  and  vUlag«) 
of  the  state,  differing,  as  they  do,  In  size  and 
commercial  importance,  so  as  to  make  their 
facilities  proportional  to  those  furnished  oth- 
er towns  and  cities  of  the  state.  But,  under 
the  construction  contended  for,  if  the  com- 
pany erred  In  this  matter,  however  honestly. 
It  would  at  once  become  liable,  not  only  for 
one  penalty,  but  probably  for  hundreds  of 
them.  As  It  Is  not  usual  to  Inflict  penalties 
for  mere  errors  of  Judgment,  this  should  In- 
cline the  court  to  adopt  a  different  construc- 
tion from  that  contended  for. 

From  these  and  other  reasons  it  can,  I 
think,  be  seen  that  the  construction  contend- 
ed for  by  appellees,  that  the  word  "locality" 
should  be  read  In  the  statute  so  as  to  make 
it  a  penal  ofTense  for  a  railway  company  to 
famish  pa6seuge.*s  or  shipi)er8  at  one  locali- 
ty facilities  not  furnished  to  all  other  sta- 
tions along  its  line,  would  necessarily  result 
m  great  embarrassment  to  railway  compa- 
nies. It  would  cast  upon  tbe  courts  for  de- 
cision many  difficult  questions  as  to  what 
were  propwtlonai  facilities  and  what  were 
not;  for  tbe  courts  would.  In  effect,  be  dis- 
charging tbe  dntles  of  a  board  of  railroad 
commissioners,  without  any  discretion  what- 
ever to  relleTe  against  the  hardships  of  the 
statute.  The  ingenious  answer  to  these  ob- 
jections Is,  In  effect,  that  the  court  need  not 
c>onslder  such  difficulties  seriously,  for  they 
would  be  questions  for  the  Jury.  And  that 
is  tni&   If  the  eiuistructlon  contended  for 


by  appellees  Is  correct,  then,  wbetimr  the 
faUure  to  stop  a  fast  train  at  a  certain  sta- 
tion, or  whether  the  failure  to  famish  a  depot 
as  good  as  some  other  on  the  line,  or  to  keep 

it  open  during  the  same  taonrs,  whether  these 
and  other  matters  were  unjust  discrimina- 
tions, wonld.  Indeed,  be  a  queatlfm  for  the 
Jury.  A  passenger  desiring  to  recover  the 
penalty  invnonnced  by  the  statute  (950  to  $1.- 
000)  would  naturally  ask  himself  whether  the 
depot  at  which  he  was  compiled  to  wait 
was  as  commodious  as  that  at  wane  other 
station,  or  whether  the  train  upon  which  be 
rode  was  as  superb  and  elegant  in  Its  appoint- 
ments'and  as  convenient  In  its  time  schedules 
as  the  test  passenger  that  stopped  only  at 
laiger  towns.  As  most  people  are  not  dis- 
posed to  underestimate  the  Importance  of 
their  own  town  or  village.  It  would  be  easy 
for  him  to  conclude  that  the  company  was 
unjustly  discriminating  against  himself  and 
his  town.  As  the  question  might  be  answer- 
ed differently  by  different  persons,  it  can  be 
seen  that  such  a  construction  would  open  np 
a  rich  field  of  litigation.  If  not  satisfied  with 
one  laivsult,  the  passenger  could  return  the- 
next  day,  and  suffer  tbe  same  Inconvenien- 
ces, and  obtain  another  cause  of  action.  Ev- 
ery man  could  have  bis  own  lawsuit  and  one 
for  each  member  of  his  family. 

Now,  while  tbe  people  of  this  country  are 
not  unduly  prone  to  litigation,  stIU  the  rec- 
ords show  that  they  do  not  hesitate  to  ap- 
peal to  the  courts  when  they  believe  their 
rights  to  tie  Invaded.    But  the  remarknble 
fact  In  connection  with  this  statute,  if  the 
construction  contended  for  by  apptilees  be 
correct,  is  that,  although  there  are  similar 
statutes  In  other  states,  learned  connsel,  as 
I  shall  presently  attempt  to  show,  have  not 
been  able  to  produce  a  single  reiwrted  case 
of  this  kind, — a  case  where,  under  a  stotiite 
like  this,  a  plaintiff  has  demanded  a  penalty 
of  a  railroad  company  for  failing  to  furnish 
him  the  facilities  it  furnished  to  Bhlpi>ers  at 
another  and  different  station.    I  do  not  saiy 
that  this  shows  that  the  construction  they 
contend  for  Is  Incorrect,  but  I  do  say  that 
when  we  consider  the  great  diversity  In  the 
facilities  furnished  to  different  towns  and 
stations,  and  the  fretjuent  complaints  made 
ajrainst  railways  on  account  of  defective 
train  service  and  facilities,— that  considering 
these  things,  the  fact  that,  so  far  as  we  can 
ascertain  from  the  Reports,  no  one  has  here- 
tofore brought  such  an  action,  is  conclusive 
proof  that  the  construction  contended  for  by 
appellees  is  not  tlie  construction  usually  pla- 
ced upon  this  statute.    It  shows  that  tbe 
language  of  the  statute  does  not  plainly  ex- 
press what  appellees  say  It  means.    But  tbls 
Is  a  penal  statute,  and  cannot  be  extended  by 
Implication.    "The  rigid  rules  of  the  common 
law  with  reference  to  tbe  liability  of  carriers 
should  not,"  says  Judge  Elliott,  quoting  the 
langnage  of  the  supreme  court  of  North  Oaro- 
llno,  "be  applied  In  coses  involving  the  viola- 
tion of  a  penal  statnte;"   2  EUiott»  S.  R.  | 
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no.  Tbe  statute  Bhould  not,  of  course,  be  de- 
fested  hf  a  forced  or  ovwstrict  constructton, 
bat  tbe  Inteutkin  of  tbe  legislature  must 
be  gathered  from  the  words,  and  they  "must 
be  such  as  to  leave  no  reasonable  doubt  uptm 
tbe  snldect"  U.  S.  v.  HartweU.  6  WaU.  38&; 
Whitehead  t.  Railroad  Co.,  87  N.  C.  255; 
Dryer  t.  Railroad  Co.,  23  Am.  &  liiDg.  R. 
Cas.  eG4:  Hawkins  t.  Taylor,  56  Ark.  4d,  Id 
S.  w.  105.  Following  this  well-settied  rule, 
tbe  supreme  court  of  Iowa  held  that  a  stat- 
ute of  that  state  agalrst  railway  dlscrimlna- 
tioDs  did  not  include  the  failure  to  furnish 
cars,  because,  as  stated  by  the  court,  the 
statute  was  penal,  and  could  not  be  extended 
bj  implication.  Tbe  court  pointed  out  In 
tbat  case,  as  we  have  In  this,  that  tbe  plain- 
tiff had  a  clear  remedy  by  an  action  for  dam- 
ages, but  that  did  not  Include  a  penalty. 
Bond  T.  RaUroad  Co..  67  Iowa,  71^  25  N.  W. 
8$2.  And  so  the  supreme  court  of  Texas, 
declining  to  a]H>ly  a  penal  statute  in  a  case 
axainst  a  railway  company  not  clearly  within 
iu  meaning,  said  that  it  could  not  award  a 
pmalty  in  any  case  not  expressly  denounced 
by  the  act.  "To  do  so,"  said  tbe  court, 
"would  be  Judicial  l^lslatlon  of  the  most 
reprehensible  character."  Dwyer  r.  Ballroad 
Co,  23  Am.  &  Eng.  R.  Cas.  654.. 

Let  us  now,  for  a  moment,  consider  the 
cbaracter  of  the  act  of  which  the  appellant 
company  was  guilty.  On  account  of  a  rush 
of  cotton  to  market,  It  was  uoabley  during  two 
months,  to  carry  promptly  all  cotton  delivered 
at  stations  between  Little  Rock  and  Van  Bu- 
ren.  Now.  admitting  that  the  company  by 
the  use  of  doe  care  and  foresight  might  have 
fmsecn  this  accumulation  of  freight,  and 
hare  guarded  against  It  by  providing  suffl- 
dent  cars  to  carry  it,  still  It  must  be  admitted 
that  there  was  bo  Intentkm  or  desire  to  Injure 
AitoM  or  any  other  station.  The  company, 
taking  the  worst  view  against  it  possible  un- 
der the  evidence,  had  but  n^Ugently  failed  to 
Mippty  Itself  with  sufficient  cars  to  handle  the 
increased  boalneea,  and  when  the  rush  came 
u  endeavored  to  avoid  Injury  to  itself  car- 
tying  Orst  tbe  freight  offered  at  points  where 
thwe  woe  competing  lines,  and.  aftw  that, 
the  freight  from  tbe  other  stations.  The 
wrong  was  not  In  furnishing  sufficient  cars 
ta  Tan  Buren  and  little  Rock,  for  this  its 
iuty  required  It  to  do,  but  In  falling  to  furnish 
nffident  cars  to  Altus  and  other  interme- 
•liate  points.  The  failure  to  furnish  cars 
brooght  the  company  squarely  within  the 
Kope  of  another  statute  (Sand.  &  H.  Dig.  S 
•osb),  under  which  it  has  been  compelled  to 
MpMid  In  damages.  The  damages  suffered 
br  reason  of  tbe  failure  to  furnish  cars  have 
been  paid  to  appellees.  They  are  not  now 
asking  ttx  compensation,  but  for  a  penalty, 
ud  they  most  stand  upon  the  strict  letter  of 
tbe  Jaw.  Now,  as  was  stated  by  Mr.  Jus- 
uee  BATTL£  In  his  oi^nl(Hi,  if  there  was  a 
4iBr7iinlnatlon  against  appeUees,  within  tbe 
awntng  of  UUs  statute,  thne  was  a  dlscrlm- 
ivtioi  agolMt  vrexr  ihlpper  -iriw  ottend  cot- 


ton or  other  freight  at  any  station  between 
Van  Buren  and  Little  Bock  during  the  months 
of  November  and  Deconber,  1892.  More 
than  tbat,  every  separate  offer  of  cotton  or 
other  freight,  and  failure  to  carry,  was  un- 
der the  statute  a  separate  offense.  Under 
such  construction,  the  aggregate  amount  of 
tbe  penalties  for  which  the  company  became 
liable  during  those  two  months  would  be  sim- 
9iy  stupendous.  When  asked  to  adopt  a 
construction  tbat.  In  addition  to  compensatory 
damages,  visits  such  severe  punishment  tor 
an  act  of  mere  negligence,  I  recall  to  mind 
the  words  of  a  distinguished  English  Jndge. 
who,  speaking  of  an  action  brought  against 
a  railway  company  under  the  railway  and 
canal  traffic  act  of  Bngland,  said:  Very  ex- 
tmsive  powers  are  conferred  upon  the  court 
by  this  act,— "powers  which  may  be  exercis- 
ed for  the  benefit  of  the  public,  but  whlcb 
may  be  also  exercised  to  the  wrong  and  detri- 
ment of  persons  carrylDg  on  a  great  trade; 
and  we  ought,  therefore,  to  be  very  eautious 
to  ascertain  that  th^  Is  reasonable  ground 
for  believing  that  the  act  has  been  Infringed 
before  we  interfere."  Cresswell,  J.,  In  Ga- 
terham  Ry.  Co.  v.  London,  B.  A  8.  O.  By.  Oo., 
1  Ry.  ft  Can.  Cas.  p.  M.  But  if  it  was  prop- 
er to  exercise  caution  In  tbe  application  of  a 
remedial  statute  which  Inflicted  no  penalty, 
and  was  administered  under  a  board  of  com- 
misslpners  with  large  discretionary  powMS, 
bow  much  more  necessary  Is  It  to  do  so  In 
construing  an  unbending  penal  act,  against 
the  punishment  of  which  no  tribunal  has  pow- 
er to  relieve.  The  construction  of  the  act 
contended  for  here  Is  far-reaching.  To  adopt 
it  would  be  to  change  the  statute  from  a 
^mple  and  easUy  understood  law  to  a  very 
complex  one,  difflcnlt  either  to  understand  or 
obey.  It  would  be  certain  to  subject  rail- 
way companies  to  heavy  penalties  in  many 
cases  in  which  they  were  guilty  of  no  inten- 
tional wrong.  It  is  not  called  for  by*  the 
language  of  the  act  Itself,  uor  Included  within 
the  plain  meaning  of  the  legislature.  We 
cannot,  therefore,i  adopt  it  without  violating 
what  we  conceive  to  be  fundamental  rules  re- 
garding the  construction  of  penal  acta. 

I  will  now  brl^y  notice  some  of  the  cases 
which  counsel  for  appellees  have  cited  In  siqk 
port  of  their  views:  First,  they  refer  to  cer- 
tain decisions  of  the  federal  courts  under  the 
Interstate  commerce  act,  and  to  decisions  of 
the  English  courts  imder  tbe  railway  and 
canal  act  of  England.  It  Is  sufficient  to  say 
of  these  cases  that  the  acts  which  they  con- 
Btrue  are  neither  of  them  penal,  but  are  re- 
medial acts,  and  are  therefore  to  be  construed 
llberall]',  to  advance  the  remedy.  The  most 
hasty  examination  of  those  acts  will  show 
tbat  they  are  altogether  different  from  the 
one  under  consideration.  Not  only  Is  the 
language  of  the  acts  different,  but  those  acts 
are  enforced  unJer  the  supervision  of  a  board 
of  commissioners  with  discretionary  powers 
to  relieve  special  hardships  Imposed  by  the 
letter  of  the  law.   No  railroad  company  under 
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those  acts  becomu  liable  for  a  penalty  on- 
less  for  disobedience  of  an  order  of  tbe  court 
^fter  tbe  discrimination  bas  been  adjudged 
and  pointed  out.  Tbe  shipper,  under  those 
acts,  recovers  only  his  actual  damages,  and 
the  usual  relief  granted  Is  not  even  a  Judg- 
ment for  damages,  but  an  order  that  the  raQ- 
way  company  In  future  refrain  from  such  dis- 
crimination. It  Is  evident,  therefore,  that  a 
much  broader  constmctton  can  properly  be 
given  those  statutes  than  the  one  we  have 
under  consideration.  If,  in  construing  a 
highly  penal  act,  we  undertake  to  follow  the 
decisions  under  those  statute,  we  shall  In- 
evitably be  ted  Into  tbe  grossest  and  most  In- 
excusable errors.  This  is  sufficient  to  dis- 
pose of  those  cases,  bnt,  If  it  were  necessary 
lo  go  further.  It  could  be  shown  that  the 
reasoning  of  those  cases.  Instead  of  opposing, 
tm6a  strongly  to  sum>ort  the  conclusions  at 
which  we  have  arrived.  I  wilt  next  notice 
the  cases  of  Chicago  &  A.  R.  Co.  v.  People, 
67  m.  11,  and  the  case  of  Ayers  v.  Railway 
Co.,  71  Wis.  372,  37  N.  W.  432.  I  caU  special 
attention  to  these  two  cases,  not  only  be- 
cause they  sre  cited  by  counsel  for  appellees, 
but  because  tbey  are  extensively  quoted  in 
the  dissenting  opinion  delivered  by  my  two 
learned  associates.  Tbe  Illlnola  case,  supra, 
was  for  discrimination  in  ftelghts.  Tbe  com- 
pany made  a  greater  charge  for  freight  from 
Chicago  to  Lexington  than  It  did  from  Chi- 
cago to  Bloomlngton,  a  more  distant  station 
on  the  same  line,  the  freight  being  of  tbe 
same  kind  and  being  hauled  In  the  same  di- 
rection. Tbe  case  came  within  the  words  of 
a  statute  similar  to  our  own,  to  tbe  effect 
that  persons  and  property  transported  over 
any  railroad  shall  be  delivered  at  any  sta- 
tion at  charges  not  exceeding  tbe  chaises  for 
transportation  of  persons  and  property  of  the 
same  class,  In  the  same  direction,  to  a  more 
distant  station.  The  Judge  who  delivered  the 
oplE^on  said  something  about  discrimination 
between  localities,  but  he  was  speaking  of 
discrimination  In  frelghta  He  bad  no  refer- 
ence to  discrimination  In  facilities,  and  to 
suppose  that  he  referred  to  a  case  of  the 
kind  we  have  would  be  altogether  mislead- 
ing. It  must  also  be  noticed  that,  after  dis- 
cussing dtscriminatloDS  to  a  considerable  ex- 
tent, he  concluded  by  giving  Judgment  in 
favor  of  the  company,  for  the  reason  that 
tbe  statute  upon  which  tbe  prosecution  was 
based  was  void.  We  are  tmable  to  under- 
stand bow  that  decision  can  be  considered  as 
in  conflict  with  our  decision  here.  The  Wis- 
consin case  (Ayers  v.  Railway  Co.,  71  Wis. 
372,  37  N.  W.  432)  was  an  action,  not  for  a 
penal^,  but  for  damages  for  wrongfully  fail- 
ing to  furnish  cars  to  carry  freight.  We  ful- 
ly agree  with  tbe  Judgment  of  tbe  court  In 
that  case,  but  it  was  unnecessary  for  counsel 
to  go  so  far  to  cite  a  decision  on  that  point 
Only  a  few  months  ago  this  court  affirmed  a 
Judgment  against  aiq>ellant  In  favor  of  appel- 
lee for  damages  for  failing  to  fnmisb  cars  In 
which  exactly  the  same  question  was  in- 


volved as  that  determined  by  the  Wisconsin 
court.  We  felt  so  tittle  doubt  about  the  law 
(tf  tbe  case  that  It  was  disposed  of  by  an  oral 
opinion.  Appellees  knew  of  the  case,  as  It 
was  In  their  favor,  and  they  might  Just  as 
well  have  cited  It  as  tbe  case  from  Wiscon- 
sin, although  we  are  not  able  to  see  that  el- 
tiler  case  has  any  bearing  upon  the  question 
here.  In  the  Wisconsin  opinion,  as  well  at^ 
that  from  Illinois,  there  are  expressions  which 
might  mislead.  If  you  dlar^card  mtlrely  the 
facts  of  the  case,  and  suppose  tbe  Judge  to  be 
discussing  tbe  law  as  applied  to  the  facts  of 
this  case;  bnt  to  get  at  the  meaning  of  an 
opinion  yon  must,  of  course,  consider  the  lan- 
guage of  the  Judge  as  referring  to  tlie  facts 
of  the  case  before  him,  and  not  to  an  alto- 
gether different  state  of  facts.  The  next  and 
last  case  that  1  shall  notice  will  be  a  ca^i- 
from  the  supreme  court  of  tbe  United  States: 
Railway  Co.  v.  Ooodrldge,  149  U.  S.  680,  13- 
Sup.  Ct  970.  The  case  arose  under  a  Col 
orado  statute,  and  was  a  prosecution  for  an 
overcharge  in  freights.  Counsel  say  that  both 
the  statute  and  case  are  similar  to  those  be- 
fore us.  There  Is  some  similarity  In  the  two 
statutes,  but  little  between  tlie  two  cases. 
The  Colorado  statute  is  a  much  more  compre- 
hensive act  than  our  act.  It  provided,  among 
other  things,  that  railway  companies  sbould 
keep  posted  schedules  of  their  rates,  aud  that, 
while  such  schedules  were  in  force,  no  re- 
bate or  drawback  therefrom  should  be  al- 
lowed one  shipper,  unless  tbe  same  was  open 
and  allowed  to  all  persons  alike,  except  li>. 
a  special  case,  where  the  approval  of  the  rail- 
road cooimiSBloner  was  procured  In  writing 
The  evidrace  in  the  case  showed  that  there 
were  two  rival  coal  companies,  one  owning  a 
mine  at  Erie,  and  the  other  at  Marshall,  these 
places  being  stations  upon  lines  of  the  de- 
fendant's railway,  and  each  place  abont  the 
same  distance  trora  Denver,  to  which  place 
tbe  two  companies  shipped  their  coal.  The 
railway  company  posted  a  schedule  of  rates, 
showing  that  tbe  charges  on  coal  from  both 
Erie  and  Marshall  were  one  dollar  per  ton. 
In  other  words,  tbe  railway  company's  sched- 
ule showed  that  the  rate  to  Denver  on  coal- 
was  the  same  from  both  {daces,  but  It  made  a 
secret  agi-eement  with  the  Marshall  company 
by  which  it  allowed  it  a  rebate  of  40  cents  on 
the  ton,  and  this  was  done  without  the  writ- 
ten consent  of  the  commissioner.  These  facts 
brought  the  case  dearly  within  the  express 
language  of  the  act,  and  the  company  was 
held  guilty.  The  Judge,  In  speaking  In  tlut 
case  of  discriminations  between  localities, 
had  reference  to  discriminations  in  charges 
of  the  kind  forbidden  by  tbe  act,  and  not  to 
discrimination  as  to  facilities.  I  have  now 
noticed  the  cases  upon  which  counsel  for 
appellees  seem  to  place  most  reliance,  and, 
in  my  opinion,  none  of  them  furnish  authority 
for  holding  the  company  liable  for  a  penalty 
for  a  discrimination  In  facilities  between  dif- 
ferent localities,  much  less  b^weeo  localities 
where  the  conditions  and  drcnmstances  are 
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wlddy  different,  as  we  And  them  here.  Van 
Bnren  has  competing  Unea  of  railway.  It  is 
the  end  of  a  dlTlslon  of  appellants'  railway. 
It  la  a  much  larger  town  than  Altos,  and  has 
not  only  a  much  larger  retail  business,  but 
has  acveral  wholesale  houses.  These  and  oth- 
er advantages  which  Altus  does  not  possess 
cause  empty  cars  to  accumulate  at  Van  Buren, 
which  are  used  in  the  shipment  of  cotton 
from  that  point.  Conceding  that  the  stat- 
ute was  Intended  to  punish  discriminations 
betwem  different  localities,  It  could  not  ap- 
idy  to  a  case  such  as  this,  where  the  condi- 
tions and  circumstances  snrroundinc  the  two 
localities  are  altogether  different;  and  this  Is 
the  ground  on  which,  as  I  understand  it,  rests 
the  opinion  of  Mr.  Justice  BATTLE,  ordering 
a  dismissal  in  this  case.  But  it  seems  idaln 
to  me  that  the  purpose  of  this  act,  so  tar  as 
it  forbids  discrimination  In  faculties  for  trans- 
portation, was  to  require  the  railroad  compa- 
ny to  treat  all  Bhl[»pera  alllce  who  ship  from 
the  same  place  and  under  the  same  condi- 
tions, and  to  forbid  and  punish  favoritism  on 
the  part  of  the  company  under  such  circum- 
stances. It  has,  Id  my  opinion,  no  applica- 
tion to  discrimination  In  faculties  when  fui^ 
Dished  at  different  locaUties;  for  that  is  cov- 
ered by  another  statute,  and  the  common 
law,  which  requires  railway  companies  to 
furnish  reasonable  and  adequate  faculties  for 
transportation  at  every  station,  and  provides 
an  amide  remedy  for  any  failure  In  this  re- 
spect by  means  of  an  action  for  damages. 
Sand,  ft  H.  Dig.  f  0193;  4  EUlott,  R.  H.  f 
1479.  For  these  reasons  I  adhere  to  the  de- 
cision made  In  this  case.  The  motion  to  re- 
hear Is  oTermled. 

BUNN.  G.  J.,  and  BATTLE.  J.,  concur  in  the 
coDdDston  that  the  motion  to  rehear  should, 
■ndw  the  facts  of  this  case,  be  oTecmled. 

WOOD,  J.  (dissenting).  The  raUway  and 
eanaS  traffic  act  of  Bogland,  passed  In  1854, 
provides:  "Every  railway  company,"  etc., 
'%baU,  according  to  their  respective  powers, 
aflotd  all  reasMiable  facilities  for  receiving 
and  forwarding  and  delivering  traffic  upon 
and  from  the  several  raUways,"  etc.,  "te- 
longing  to  such  companies,"  etc.  "And  no 
such  oomiwny  shaU  malce  or  give  any  undue 
or  nnreasonatde  preference  or  advantage  to  or 
Id  favor  of  any  particular  person  or  company, 
or  any  papticular  description  of  traffic,  in  any 
respect  whatsoever,  nor  shall  any  such  com- 
pany subject  any  particidar  person  or  cim- 
pany,"  etc.,  "to  any  undue  or  unreasonaUe 
prejudice  or  disadvantage  In  any  respect 
whataoever."  Section  2,  c.  81,  17  ft  18  Vict 
See  27  Am.  ft  Eng.  R.  Cas.,  Append,  p.  22. 
State  legislation  npon  this  subject  lias.  In  all 
•aUent  features,  flawed  this  English  statute. 
5  Am.  ft  Eng.  Bnc.  Law,  178.  Our  statute 
OnetSon  6801.  Sand,  ft  H.  Dig.),  like  the  Bng- 
Uah  act,  In  naming  the  objects  protected 
against  discrimination,  does  not  mentkm  'lo- 
c^ny."   Id  Tahlberg  v.  Keaton  (Ark.)  11  8. 


W.  878,  the  court,  through  Judge  Heming- 
way, in  speaking  of  a  statute  modded  after 
on  English  statute,  said:  "As  the  Amerioan- 
states  have  adopted  the  Ene^h  statote  as  a 
model,  so  the  American  courts  have  ad<q;>ted 
the  construction  given  It  the  Engllslk 
courts."  Bank  v.  Oook.  60  Ark,  288,  80  S. 
88;  McDonald  v.  Hovey,  110  U.  S.  619,  4  Sup-, 
Ot.  142.  In  Rlchard8(m  v.  RaUway  Co.,  4  Bf. 
&  Can.  Cas.  1,  upon  a  complaint  1^  two  flrma 
at  Newark  that  th^  traffic  was  unduly  preju- 
diced by  the  raUway  company,  by  not  being 
carried  on  as  favorable  toms  as  to  rates  and- 
In  others  respects  as  Burton  traffic,  the  court 
said:  "It  is  not  contended  on  the  p&rt  of  the 
raUway  company  that  It  Is  any  answer  to  a- 
complaint  of  Inequality  of  charge  that  the 
traffic  favored  and  the  traffic  prejudiced  are 
not  In  the  same  locality;  and  assuming  that 
there  Is  a  competition  of  Interests,  and  that 
circumstances  In  otha  respects  are  not  dissim- 
ilar, the  traffic  of  two  localities,  both  on  the 
same  crstem  of  raUway.  but  It  may  be  at  a 
distance  from  ea<di  other  (and  Newark  Is  40 
miles  distant  from  Burton),  Is  as  much  with- 
in the  traffic  act  of  1854  as  the  traffic  of  two 
or  more  individuals  In  the  same  locality  Is;" 
citing  and  quoting  the  earlier  cases  Ban- 
some  V.  Railway  Co.,  1  Ry.  ft  Can.  Caft.  68( 
and  Nicholson  v.  Railway  Co.,  Id.  121.  See. 
also.  Town  Com'rs  of  Newry  v.  Great  North- 
em  Ry.  Co.,  7  Ry.  ft  Can.  Cas.  184;  Gerard 
V.  Railway,  4  Ry.  ft  Can.  Cas.  201.  There  Is 
nothing  In  the  railway  and  traffic  act  as  to 
freight  rates,  etc..  between  different  locali- 
ties. Nor  was  the  act  of  1873  (36  ft  87  Vict 
c  48),  iHOvIdIng  for  commissioners  for  tbe 
better  enforcing  the  railway  and  traffic  act, 
passed  uotU  long  after  the  earlier  of  the  above 
cases  w«*e  decided.  The  case  of  Richardsm 
T.  Railway  Co.,  supra,  although  decided  after 
tbe  passage  of  tbe  act  of  1873,  as  we  have 
seen,  distinctly  approved  tbe  construction  giv- 
en the  raOway  and  canal  traffic  act  by  tbe 
earlier  cases.  It  tbtis  appears  that  the  Eng<- 
Itsh  comts  construe  the  railway  and  canal 
traffic  act  as  applying  to  acts  of  undue  and 
unreasonable  discrimination  between  sblppers 
of  different  localities;  otherwise  they  wotdd 
not  have  enforced  it  In  such  cases.  But  local* 
Itles  are  not  mentioned.  Our  statute  Is  mod- 
eled after  this  act  Therefore,  npon  the  au- 
thority of  Vahlberg  v.  Keaton  and  Bank  t. 
Cook,  supni,  the  same  construction  should  be 
given  the  act  under  consideration  as  was  glr- 
oi  tbe  railway  and  canal  traffic  act  by  tbe 
En^UOi  courts.  But  this  is  also  tbe  construc- 
tion of  the  supreme  court  of  tbe  United  States. 
The  constitution  of  Colorado  provides:  "AH 
Individuals,  aasodattons  and  corporations  sbaB 
have  equal  rights  to  have  persons  and  ]^pa> 
ty  transported  over  any  railroad  hi  this  state, 
and  no  tmdne  or  unreasonable  discrimination 
shall  be  made  in  chafes  for,  or  In  CaclUtlee 
tor  transportatkm  ot  freight  at  passengns 
within  the  states**  This  Is  the  Identical  lan- 
guage of  tiie  statute  undOT  e(Hudderatl<m. 
Sand,  ft  H.  Dig.  I  esOL  par.  1.^^  act  of  tbe 
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leeislature  of  Colorado  (Sesa.  Laws  188B, 
30&,  i  7)  proTlded:  "No  railroad  corporation 
shall  charge,  dauand  or  receive  from  any  per- 
son, company  or  e(Hporatlon,  for  the  trans- 
portatioii  of  persons  or  property,  or  for  any 
other  serrice,  a  greater  sum  than  It  shall," 
«tc.,  "charge,  demand  or  receive  from  any  oth- 
er person,  company  or  corporation  for  a  like 
service  from  the  same  place,  or  upon  like  con- 
ditions and  under  similar  drcumstances,  and 
all  concessions  of  rates,  drawbacks  and  con- 
tracts for  special  rates  shall  be  open  to,  and 
allowed  all  persons,"  etc.,  "alike  at  the  same 
rate  per  ton  per  mile,  upon  like  conditions, 
and  under  similar  drcumstances."  An  action 
was  Instituted  by  G.  &  M.,  coal  merchants  at 
Brie,  and  selling  coal  at  Denver,  against  the 
railroad  to  recover  triple  damages,  undo-  the 
statute,  for  unjust  discrimination  In  freights 
for  coal  from  G^le  to  Denver,  and  In  favor  of 
the  town  of  Marshall,  which  was  two  miles 
further  from  Denver  than  the  town  of  Erie. 
The  rates  from  the  two  places  to  Denver  were 
the  same.  Mr.  Justice  Brown,  speaking  for 
the  court,  said:  "This  act  was  Intended  to 
apply  to  intrastate  traffic  the  same  whole- 
scHne  rules  and  r^ulatlcms  which  congress  two 
years  thereafter  applied  to  commeroe  hetweeu 
the  states,  and  to  cat  up  by  tbe  roots  the  en- 
tire system  of  rebates  and  discrimination  in 
favor  of  particular  localiUes,  special  enter- 
prises, or  favored  corporations,  and  to  put  all 
shippers  on  an  absolute  eqnallty.  It  is  bound 
to  deal  falriy  with  the  public,  to  extend  to 
them  reasonable  fadlltles  for  the  transporta- 
tion of  their  persona  and  property,  and  to  put 
all  Its  patrons  upon  absolute  eqnallty."  Ball- 
way  Co.  T.  Goodrldge,  149  IT.  S.  680,  13  Sup. 
-Ct  970.  The  Colorado  statute  was  highly 
penal,  the  railroad  belog  subject  to  a  forfei- 
ture of  "three  times  the  actual  damage  sus- 
tained the  party  aggrieved."  Yet  this  was 
not  deemed  by  the  supreme  court  of  the  UnM- 
«1  States  as  any  reason  why  the  statute  and 
the  constitutional  provision  should  not  be  en- 
forced. It  will  be  observed  that  the  Colorado 
statute  quoted  above  says,  "for  a  like  service 
from  the  same  place,"— Just 'what  Is  decided 
by  the  majority  opinion  is  the  meaning  of  our 
statute.  But  the  supreme  court  of  the  United 
States,  construing  It  In  connection  witii  the 
provision  of  the  Colorado  constitution  exactly 
like  our  statute,  enforced  It  as  between  indi- 
viduals of  difTercnt  localities;  showing  clear- 
ly that  the  provision  of  the  Colorado  constitu- 
tion embraced  acts  of  discrimination  between 
Individuals  of  different  localities,  and  was  in- 
tended, like  our  act,  to  protect  the  parties 
named  theredn  against  all  acts  of  "nndne  or 
unjust  discrimination  within  the  state."  And, 
although  Erie  and  Marshall  were  diflTerent 
stations  or  localities,  shippers  tbere  were  treat- 
ed, for  the  purpose  of  the  Colorado  constitu- 
tion and  statute  preventing  unjust  discrimina- 
tion, as  being  In  like  condition  and  under  sim- 
ilar circumstances  with  reference  to  the  rail- 
way company  in  sblpmaits  of  coal.  The  fact 
<tf  dUppen  beliig  at  dlflBaroit  atatlona  oc  lo- 


calities does  not  neccssailty  make  their  cmdl- 
tlon  or  drcumstances  unlike  In  ration  to  tbe 
railroad  company,  as  we  have  shown.  In  tbe 
opinion  of  the  court  first  announced  It  Is  said: 
"Was  there  any  nnjusf  or  undue  ^scrlmina- 
tion  by  ap[>ellanta  against  appdlee?  Bnperlor 
facilities  for  shipping  were  fnmisbed  at  Tan 
Buren.  If  this  was  a  discrimination,  it  was  not 
against  any  particular  Individnal  or  aasoda- 
tion,  nor  against  the  shippers  at  any  particular 
station,  bat  against  the  shippers  collectively  at 
every  station  on  the  railroad  except  Van  Bu- 
ren; that  Is  to  say.  In  favor  of  <nie  locally 
against  all  others.   They  furnished  the  same 
shipping  fadlltles  to  all  persons,  assodatlons, 
and  corporations  at  Van  Buren  which  they  re- 
fused to  all  parties  at  other  Btatlooa.  Hence 
th^  was  no  discrimination  against  Individ- 
uals or  assodatlons,  they  being  treated  alike 
under  tbe  same  clrcnmstancea.    It  appears 
from  this,  as  well  as  the  opinion  Just  deliver- 
ed, that  the  court  holds  that,  where  shippers 
are  at  different  stations  or  localities,  there  can 
be  no  undue  or  unjust  discrimination  between 
them.    In  otha  words,  where  the  locality  of 
shippers  Is  not  the  same,  there  is  sudi  a  dif- 
ference In  drcumstances  as  to  Justify  the  dis- 
crimination in  falling  to  fnmlsh  facilities, 
however  great  or  unreasonable  tbe  dltrerence 
might  be.    We  are  not  concerned,  thereCbre. 
about  the  discussion  of  the  facts  of  this  par- 
ticular case,  as  It  Is  conceded  that  Van  Bnrea 
and  Altus  are  different  stations,  wtilch,  opon 
the  doctrine  announced  by  the  court,  must 
work  a  reversal  and  dlsmtesal  of  tibis  cause. 
It  might  be  said,  however,  with  refaence  to 
the  facts,  that  tbe  station  agent  at  Van  Buren. 
when  asked  the  following  question,  to  wit,  'It 
mattered  not  how  much  they  needed  them  [tbe 
cars]  down  there  [at  Altus],  you  were  going 
to  keep  enough  for  your  peopte?  rallied,  Tliat 
was  about  tt>e  size  of  It.*  This  would  tend  to 
show  that  the  competition  of  another  road  at 
Van  Buren  was  the  real  cause  of  the  cars  be- 
ing kept  there,  and  not  distributed  to  other 
points  along  tbe  road,  where  there  was  no 
competition.   At  any  rate,  this,  in  connection 
with  all  the  other  facta  and  drcumstanccB. 
was  suffldent  to  require  the  submission  of  the 
question  of  undne  or  unjust  discrimination  to 
the  Jury  upon  proper  Instructions."    We  do 
not  Join  issue  with  much  that  Is  said  In  the 
able  opinion  just  rendered  by  Judge  RII>- 
DICK  from  his  point  of  view.   Tbe.  opinion 
we  have  already  delivered  shows  that  We 
cannot  consent  that  this  statute  should  not  be 
enforced  because  another  r^nedy,  by  way  of 
damages  for  failing  to  fnmlsh  transporta- 
tion facilities,  Is  provided  for  tbe  party  ag- 
gi'leved.   The  legislature,  of  course,  was  fa- 
miliar with  onr  constitutional  provision  pre- 
venting discrimination.   Const,  art  17,  (  3. 
Also  with  the  statute  passed  in  1868  (section 
6103,  Sand.  &  H.  Dig.),  requiring  railroads  to 
furnish  sufficient  accommodations  for  the 
transportation  of  passengers  and  property. 
This  act  was  in  obedience  to  the  constltu- 
ttonal  provision,  and  In  harmony  wltk  th« 
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prior  atatnte,  and  was  Intended  as  ac  addi- 
tional or  cnmulatiTe  remedy.  It  Is  aatd  In 
the  last  opinion  that  the  "appellees  have  al- 
ready. In  anotber  action,  recovered  a  Judg- 
ment against  tlie  appellant  company  for  a 
large  amount,  to  compensate  tbem  for  all 
damagM  HufTered  by  reason  of  the  delay  In 
BUpmeBt  mmplalned  of  here,  and  tbat  jadg* 
mnt  has  been  affirmed  by  this  oonrt.  But 
T&e  mere  f&ct  tbat  tbe  company  has  wrongs 
fidlr  failed  to  furnish  cars  to  appellees  does 
Dot  necessarily  entitle  tbem  to  a  penalty  In 
additiM  to  tbeir  damages."  It  our  conten- 
tloD.  that  the  statute  tinder  consideration 
wu  tatended  as  a  cumulative  remedy,  be 
rorrert,  it  fa  obvlons  that  the  above  could 
Aoly  be  considered  as  a  mere  "beg^g  of  the 
qaestitHL"  TidB  question  must  be  decided, 
and  tbe  truth  Is  It  was  decided  in  the  first 
iutanoe.  without  regard  to  wbetlier  or  not 
the  ^ipeUees  bad  recovered  judgment  by 
way  of  damaKes  for  falling  to  furnish  cars 
Id  anotlier  action;  for,  wben  the  judges  pass- 
ed upon  and  decided  tin  present  cause.  It 
vas  unknown  to  them  tbat  anotber  case  was 
paUUng  bere  on  appeal  trom  a  jtidgment  for 
ilamafces  for  falling  to  ftnuish  cars.  Tbe  oto- 
*oct  of  tbe  statute  is  not  to  enforce  tbe  same 
farUlties,  or  equality  In  facilities,  but  to  pro* 
htblt  unjust  or  undue  inequality.  We  think 
These  qualifying  words  **undue  or  unjust" 
hare  dttier  been  overlooked,  or  have  not 
ticen  glren  tbe  significance  which  their  use 
in  tbe  statute  reqtdros.  Many  of  the  lot 
•■tanres  mentioned,  as  showing  tbe  imprac- 
'JeaMlity  of  giving  effect  to  the  statute  un- 
der tbe  construction  we  contend  fbr,  would 
bf  ivro^ilEed  at  onco  by  any  man  of  good 
•■ommon  sense,  whether  judge  or  juror,  as 
aoc  an  tnjnst  or  undue  dlBcrimioation.  These 
vanda  "on^ast  or  undue"  allow  tor  all  dlSer- 
*watn  in  tbe  situation  and  drcnmstances  of 
vbinicn  and  railway  companies,  whether  at 
*lM  f«iM  or  different  stathms.  l^ey  fnmlsb 
a  wluJaiiiiir  restriction  and  safe  limitation 
'o  tbe  paaston  or  caprice  of  juroia;  and, 
vtcbte  tbea*  bounds.  It  would  not  be  dlflt 
'nitt.DKacbleBslmpracticabte,for  trial  judges^ 
vtth  pmper  dlrsctkmst  to  hold  jury  verdlctSL 
Kt  aar  rate,  tbe  quesdon  of  wtaetber  there 
>As  been  an  unjust  or  imdue  discrimination, 
like  tboosands  of  other  mixed  qneatlons  of 
fmrt  and  law,  most  be  left  to  the  juiy,  imder 
*-rD9>er  instructions  from  the  trial  court  The 
t'-t  of  shippers  being  at  different  stations  or 
'■■'■slitiea  la  to  be  submitted  to  tbe  jury  along 
■-tth  ever;  otbw  fact  in  the  determination 
•>f  tbfa  question.  But  we  insist  Uiat  this 
fact  betng  conceded  or  imdisputed  does  not, 
•rf  ttadf.  Jusdfy  tbs  court  In  declaring,  as  a 
c  Alter  of  law,  that,  in  aucb  a  case,  there 
•■an  be  no  such  thing  as  an  tmdoe  or  imjust 
'tisesimiaatioD.  The  statute  is  plain,— "no 
anjnat  or  nndtie  discrimination  shall  be  made 
A  chafes  for,  or  In  facilities  for,  tronsporta- 
*.ciB  of  fMs^t  or  passengers  wltbln  tbe 
*taxe."  No  amount  of  aabtle  reasoning  or 
wet  by  argomentatioQ  can  either  obscure  or 
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make  <dearer  the  legislative  Intent  to  prohib- 
it acts  of  undue  or  unjust  discrimination  be- 
tween tbe  parties  named  "within  the  state." 
Under  the  construction  given  it  by  tbe  court, 
the  act  is  shorn  ot  the  very  force  and  power 
which  the  legislature  doubtless  moit  design* 
ed  it  should  have. 

aUQHBfi*  J.,  concunrinc 


OUNNINQHAM  et  at  v.  BOUSH. 

(Supreme  Oourt  of  Missouri,  Division  Na  1. 

Dee.  7,  1897.) 
AFPUT/--I7BCB8SITT  OF  Tkajcsoeipt-  Tihs  or  Vltf 

IXe— UoTtGM  TO  AvrtRX  JnnSHBKT — 

OROnHD9  CntiSIOERRU. 

1.  Bev.  St  1889,  il  2252.  2253,  as  amended 
by  Acta  1891,  p.  69,  make  all  appeals  taken  60 
A&js  before  the  first  day  of  the  uext  term  of 
the  supreme  cosrt  returnable  to  such  term,  and 
require  a  transcript  of  tiie  record  or  a  certified 
copy  of  the  judgment  to  be  filed  15  days  before 
the  first  day  of  the  term.  Belti,  that  the  su- 
preme court  in  comldering  the  questioD  of  ap- 
pellant's diligence  in  perfecting  his  appeal,  wul 
treat  the  date  of  filing  the  bill  of  exo^ptions  or 
tbe  expiration  of  the  time  allowed  therefor  as 
the  date  of  the  Judgment  appealed  from. 

2.  On  a  motion  to  affirm  a  Judgment  the  court 
will  not  coQsider  a  ground  not  stated  in  the  mo- 
tion. 

8.  An  appeal  is  good,  tiioogb  no  UD  of  excep- 
tions is  filed. 

Appeal  from  drcolt  court,  Unn  county;  W. 
W.  Rucker,  Judg& 

Action  by  J.  W.  Ounningham  and  others 
against  Alonzo  Roush.  Defendant  appealed 
from  a  Judgment  for  plaintiffs,  and  the  latter 
move  to  affirm  tbe  judgment.  Motion  over- 
ruled. 

A.  W.  Mulllns,  for  appeUant.  Balthroft 
Stephens  St  Loomis,  far  respondents. 

P£R  CURIAM  Respondents  move  to  a^ 
firm  the  Judgment  on  the  ground  that  neither 
a  transcript  of  the  record  nor  certified  copy 
of  the  record  entry  of  judgment  was  filed  IS 
days  before  tbe  first  day  o£  tbe  term  of  court 
to  which  the  appeal  was  returnable.  Tbe  rec- 
ord shows  that  the  Judgment  was  rendered  on 
the  26th  day  of  June,  1896.  An  appeal  was 
taken  on  the  same  day,  and  defendant  was 
allowed  90  days  in  which  to  file  a  bill  of  ex- 
cations.  Afterwards,  on  tbe  23d  day  of 
September,  1896,  In  vacation,  the  Judge  of  the 
court  extended  the  time  for  filing  the  bill  of 
exceptions  to  the  December  term  of  court 
Afterwards,  on  the  18th  day  of  November, 
1896,  in  vacation,  the  court  again  extended 
the  time  for  flUng  the  bill  of  exceptions  for 
60  days  from  that  date.  The  term  of  said 
court  was  regularly  held,  and  was  adjourned 
on  December  26,  1896,  to  court  In  course.  Ou 
the  13th  day  of  January,  1897,  and  in  va<A- 
tion,  the  judge  of  said  court  extended  the 
time  tor  filing  the  blU  of  exceptions  for  60 
days  from  that  date.  The  bill  was  filed  March 
18,  1887,  and  tbe  transcript  of  the  record  was 
filed  In  this  court  March  20,  1897.   AU  ap- 
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peah  takm  00  dRya  before  the  first  day  of  the 

next  term  of  the  snpreme  coart  are  made 
retunutble  to  that  term,  and  a  transcript  of 
the  record  or  certified  copy  of  the  Judgment, 
etc,  must  be  filed  IS  days  before  the  first 
day  of  the  term.  Rev.  St.  1880,  K  2252, 
2253,  as  amended  by  Acts  1891,  p.  69.  Un- 
Ul  a  bill  of  exceptions  has  been  filed,  It  is  not 
possible  for  an  appellant  to  file  a  complete 
transcript  of  the  record  In  this  conrt;  and, 
as  the  time  in  which  such  bills  shall  be  filed 
Is  largely  within  the  discretion  of  the  court 
or  Judge  In  vacation,  this  court.  In  considering 
the  question  of  diligence  on  the  part  of  appel- 
lant In  perfecting  appeals,  has  adopted  the 
Juat  practice  of  treatli^  the  date  of  filing  the 
bill  of  exceptions  or  the  expiration  of  the  time 
allowed  tbertfor  as  the  date  of  the  Judgment 
appealed  from.  Investment  Oo.  v.  Martin, 
12S  Mo.  117.  28  S.  W.  434.  The  time  aUowed 
appellant  for  filing  his  bill  of  exceptions  was 
ertended  beyond  the  first  day  of  the  October 
term,  and,  according  to  the  rule  of  practice 
noted,  good  cause  is  shown  for  the  failure  to 
file  the  transcript  10  days  before  the  first  day 
of  that  term.  The  transcript  was  filed  15  days 
before  the  first  day  of  the  April  term,  which  Is 
M  soon  as  could  reasonably  be  required. 

Counsel  for  respondents  Insists,  however, 
that  the  Judge  of  the  circuit  court  had  no 
right,  In  vacation,  to  extend  the  time  for  filing 
the  bill  of  exceptions  over  a  regular  term  ot 
bis  court,  and  that  the  bill  of  exceptions  filed 
after  such  term  Is  without  authority  of  law, 
and  for  that  reason  the  Judgment  should  be 
affirmed.  This  claim  must  be  overruled  for 
two  reasons:  First,  because  there  is  no  such 
ground  for  afl3rming  the  Judgment  stated  In 
the  motion;  sec<md,  because  the  appeal  Is 
good  though  no  bill  of  exceptions  was  In  fact 
filed.  Appellant  bas  the  right  to  have  his  ap- 
peal heard  upon  the  record  proper.  The  mo- 
tton  Is  theref<H«  overruled. 


HBMAN  et  al.  v.  WADB  et  aL 

(Bivreme  Court  of  Missoari,  DIvbdon  No.  1. 
Dec.  7,  1897.) 
AnBAir—JoBisntoTioTi— Court  or  Amiis  Ain> 

SUPRBMS  CODRT. 

1.  On  appeal  from  an  Injunction  restraining 
waste  pending  ejectment,  what  the  probable  loss 
of  the  defendaotfl  would  be  by  reason  of  the 
injunction  was  not  shown.  BHd,  that  the  case 
was  not  without  the  Jurisdiction  of  the  court 
Of  appeals,  on  tike  groond  that  mon  than  $2,600 
was  involved. 

2.  Where  an  injunction  restraining  waste  pend- 
ing an  ejectment  suit  was  granted,  title  to  real 
estate  was  not  Involved,  so  aa  to  give  tiie  sn- 
preme court  Jnrisdiction  of  an  appeal  from  tiie 
order. 

Appeal  from  St  Louis  dicnlt  court;  L,  B. 
YalUant,  Judge. 

Action  by  August  Hemau  and  others  against 
William  Wade  and  others  to  enjoin  waste. 
Prom  a  decree  awarding  an  Injunction,  de- 
fendants appealed  to  the  court  of  appeals,  by 
which  the  cause  was  transferred  to  the  su- 


preme court  for  determination.  Transfored 
to  court  of  appeals. 

Alfred  OfeUer,  for  appellants.  T.  J.  Bowe, 
for  respondents. 

HACFARIxANS,  J.  At  tJw  time  tbis  suit 
was  commenced,  there  was  a  suit  In  eject- 
ment pending  in  the  drcolt  court  of  the  dty 
of  St  Louis,  la  which  plaintiffs  herein  were 
seeking  to  recover  from  deCuidants  ber^  the 
posseBSion  of  certain  lots  In  said  city  of  St 
Iionls.  In  the  action  now  btfwe  us,  plaln- 
tHBi  undertook,  by  Injunction,  to  restrain  the 
defendants  from  the  commission  of  waste  on 
the  premises  pending  the  ejectment  suit  A 
temporary  Injunction  was  pnnted.  which  was 
made  final  on  the  hearing.  From  the  judg- 
ment defendants  api>ealed,  and  the  record 
was  sent  to  the  St  Louis  court  of  appeals. 
That  court  having  doubt  of  its  jurisdiction, 
transferred  the  cause  to  this  court  for  final 
hearing  and  determination.  Judge  Biggs,  of 
the  court  of  appeals,  makes  the  following 
statement  wbldi  we  adopt:  "Our  jorlsdic- 
tion  Is  denied  on  the  grounds  that  more  than 
¥2,600  Is  involved,  and  that  the  title  to  real 
estate  is  Involved,  within  the  meaning  of  the 
constitutional  amendment  fixing  and  limiting 
the  Jurisdiction  of  this  court  The  plaintiffs 
claim  title  to  and  the  right  to  the  Immediate 
possesslMi  of  the  lots  by  virtue  of  a  deed  sc- 
outed by  the  Hydraulic  Press  Brick  Company 
to  them,  dated  April  16,  ISM.  The  deed 
was  the  consummation  of  a  previous  contract 
of  sale  entered  into  between  the  Hydraulic 
Press  Brick  Company  and  one  Patrick  H. 
Clark.  The  latter  assigned  the  contract  of 
sale  to  the  plalntitTs.  The  defendants  claim 
under  a  lease  executed  by  the  brick  company. 
This  lease  was  executed  on  March  23,  18&i, 
and,  by  Its  terms,  the  lots  in  question  wore 
leased  to  the  defendants  for  three  years  from 
that  date,  at  an  annual  rental  of  9900.  The 
outstanding  contract  with  Clark  was  men- 
tioned in  the  lease,  and  the  defendants  agreed 
that  if  Clark  or  his  assignee  shoold  establish 
his  right  to  the  property  under  the  contract 
or  should  consummate  the  sale,  they  would 
surrender  the  possession.  The  lease  gave  the 
defendants  the  right,  under  certain  restric- 
tions, to  quarry  the  rock  on  the  premises. 
Aft»  the  plaintiffs  rec^ved  their  deed,  they 
demanded  the  possession  of  the  property, 
and  the  defendants  refused  to  surrendo*  it 
mierenpon  the  plaintiffs  Instituted  the  action 
of  ejectment  and  also  an  action  of  unlawful 
detalno*,  both  of  which  are  still  pending. 
The  defendants  continued  to  quarry  the  nx^, 
and,  at  the  time  this  suit  was  instituted,  had 
taken  out  2,200  cubic  yards.  The  defense  to 
the  present  proceeding  is  that  at  the  time  the 
lease  was  executed,  the  contract  of  sale  made 
with  Clark  was  considered  by  the  Hydraulic 
Press  Brick  Company  as  forfeited,  and  that 
it  was  in  fact,  by  its  terms,  forfeited  prior  to 
that  time,  and  that  the  extent  of  the  defend- 
ants* covenants  In  the  leaM  was  that  tbey 
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voQld  mrrender  tbe  posseBslon  upon  condi- 
tion only  that  Clark  should  estaUlsh  In  tbe 
coorts  hla  riglit  to  hare  tbe  contract  per- 
formed, which  neither  he  nor  the  plaintiffs  at- 
tempted to  do." 

In  reference  to  the  first  Jnrlsdlctional  ques- 
tion sngsested.  Judge  B[gga  says:  "We  would 
Dot  be  justified  In  transferring  the  case  to  tbe 
supreme  court  on  tbe  ground  that  more  than 
12,000  Is  inTolved,  for  the  reason  that  we 
luiTe  no  means  of  determining  how  much  Is 
really  Involved,  or  that  the  amount  will  cer- 
tainly exceed  the  jurisdictional  limit.  The 
plaintiffs  claim  that  the  damage  ahready  done 
and  that  which  was  threatened  was  Irrepara- 
ble, and  conld  not  be  estimated.  What  tbe 
probable  loss  of  the  defendants  would  be  by 
reason  of  the  Injunction  la  not  shown."  It 
may  be  said,  further,  that  no  money  judg- 
ment was  rendered  for  damages  against  ap- 
pellants, and  th^  can  only  be  entitled  to  such 
a  ju^^ment  after  the  final  dissolution  of  tbe 
injunction.  Defendants  are  tbe  appeOants, 
and  no  qneetlon  of  the  amonnt  of  damagea  la 
iDTolred. 

Nor  do  we  think  the  title  to  real  estate  Is  so 
(nvolved  as  to  give  this  court  jurisdiction  of 
the  appeal.  It  Is  true,  the  right  of  plaintiffs 
to  Injunctive  relief  may  depend  upon  thelrtitle 
to  tbe  land  and  their  right  to  its  possession; 
yet  the  title  is  only  incidentally  or  collaterally 
involved.  The  suit  Is  merely  In  aid  of  the 
pending  ejectment  suit,  and  Is  not  Intended 
to  try  and  determine  the  title  to  the  land. 
Neither  plaintiffs  nor  defendants  ask  to  have 
tbe  title  established,  nor  does  the  judgm«it 
rendwed  undertake  to  do  more  than  to  pro- 
hibit waste,  untn  the  title  Is  determined  in 
the  ejectment  suit.  It  Is  sometimes  difficult 
to  determine  when  Uie  tttle  Is  Involved,  within 
the  true  Intent  and  meaning  of  tne  constitu- 
tion; but  the  role  is  now  well  settled  that  the 
supreme  court  has  no  Jurisdiction  on  this 
ground,  unless  the  result  of  tbe  litigation  may 
directly,  without  anbsequmt  proceeding,  af- 
fect the  title  to  real  estate.  The  determina- 
tion of  a  purely  personal  or  pecmilary  right, 
though  dependent  upon  tbe  condition  of  the 
title  to  land,  does  not  Involve  that  title  unless 
it  may  In  some  way  be  affected  by  the  judg- 
ment Hilton  V.  City  of  St  Louis,  129  Mo. 
391,  81  S.  W.  771;  May  v.  Trust  Co.  (Mo. 
Snp.)  40  &  W.  122.  It  Is  therefore  ordered 
that  the  cause  be  transferred  to  the  St.  I^ouls 
court  of  appeals  for  Its  determination.  AH 
concur. 


SMPEKEB  V.  CITY  OF  ST.  LOUIS. 
(Supreme  Conrt  of  Musouri.    Nov.  30.  1887.) 

Amu— AORBBD  Facts  — DflODMBNTAKT  Bn- 
DB^tOB— SjboTHSKT— DaMAORS. 

1.  PIstDtiff  claimed  land  under  a  deed  execut- 
ed before  defendant  city  condemned  the  land, 
but  recorded  tbmafter.  No  snrnmons,  prior  to 
the  condemnation,  was  served  uptm  the  grantee 
In  the  deed,  as  is  required  under  Rev.  St.  1888, 
Pi.  212,  to  be  made  npon  the  owner;  nor  was  pub- 
Heatloii  made  as  Is  reqnlted  if  tbe  owner  Is  on- 


known.  Plsiniiff  denied  the  validity  of  the  eon> 
denmation  proceedings,  and  defoidant  contended* 
that  the  sold  deed  was  never  delivered,  fleld, 
that  there  was  no  agreed  statement  of  facta,  nor 
was  it  a  case  where  the  evidence  was  wholly 
documentary,  and  hence  the  supreme  court  ooukt 
not  api^  tine  law  to  the  facta,  ^ere  no  declara- 
tions of  law  were  given  or  refused  by  the  trial 
court 

2.  Where  the  court  admitted  evidence  under 
an  order,  "Received  subject  to  objection,"  and 
DO  definite  ruling  exdnoing  it  was  afterwards 
made,  tbe  party  offering  It  cannot  allege  error  in 
reJecUng  it 

3.  Where  a  city  removed  plalntitTs  fence,  and 
destroyed  his  garden,  he  may  recover  damages 
therefor,  in  an  action  of  ejectment,  under  Rev. 
St.  1S88,  i  4638,  permitting  aneh  plaintiff  to 
"recover  damages  for  all  waste  and  injury." 

4.  Seventy-five  dollars  is  not  excessive  dam- 
ages for  destroying  plalDtiffs  garden  npon  a 
strip  of  land  30  feet  wide  at  the  end  of  a  dty 
block,  and  remaining  in  possesion  thereof  tor 
seven  years. 

In  banc.  Appeal  trom  St  Loula  drcnlt 
court 

•Ejectment  by  Frank  Selferer  against  tbe 
city  of  St  Louis.  From  a  judgment  for 
plaintiff,  defoidant  appeals.  AiDrmed  in  di- 
vision, and  transferred  to  conrt  In  banc.  Af- 
firmed. 

W.  C.  Marshall,  for  appellant  H.  A.  Loevy. 
for  respondent 

GANTT,  P.  J.  This  is  an  action  of  eject- 
ment, which  was  returnable  to  the  circuit 
court  of  the  city  of  St.  IjouIs.  It  resulted  In 
a  judgment  for  plaintiff  on  January  12,  1895. 
The  land  In  dispute  la  30  feet  off  of  a  tract 
containing  93-100  of  an  acre.  In  block  3,770 
of  the  city  of  St  Louis,  which  tbe  city  claims 
to  bare  condemned  for  a  part  of  Martin  ave- 
nue. The  answer  is  a  general  denial.  Chron- 
ologically stated,  the  facts  in  this  case  are  as 
foUows:  (1)  In  1876  WiUlam  A.  Mosberger 
died,  owning  a  tract  of  land  amounting  to  98- 
100  acres,  of  which  tbe  30-foot  strip  here  In 
controversy  constituted  a  part.  (2)  On  May 
18,  1876,  the  will  of  WllUam  A.  Mosberger 
was  filed  for  record  In  the  probate  conrt 
which  will  bequeathed  all  of  his  property,  ex- 
cept one  dollar  each  to  bis  two  children,  to 
his  wife,  Matilda  Mosberger,  and  her  heirs, 
forever.  (3)  On  the  2d  of  June,  1876,  Matilda 
Mosberger  qualified  as  tbe  executrix  under 
said  will.  (4)  On  the  4tb  of  October,  1878. 
tbe  probate  court  ordered  tbe  real  estate  to  be 
sold  to  pay  the  debts  of  tbe  estate.  (6)  On 
the  8th  of  March,  1870,  Matilda  Mosberger, 
executrix,  filed  her  report  of  sale,  showing 
that  on  the  fourth  Monday  In  November,  pmv 
suant  to  said  order  of  sale,  she  sold  the  third 
parcel  of  land  described  In  said  order  (being 
93-100  acres,  unimproved,  and  being  land  of 
which  the  30-foot  strip  here  In  controveray 
constitutes  a  part)  to  Emll  Tescbemacher,  for 
the  sum  of  $150,  and  tbe  probate  court  approv- 
ed said  sale.  <6)  On  the  8th  Of  March,  1879, 
Matilda  Mosberger,  executrix,  executed  a 
deed  to  said  land  so  sold  to  Emil  T^hemach- 
er;  but  said  deed  was  not  put  on  record  until 
July  9,  1884,  and  defendant  claJiQa  there  Is 
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w  evlienee-  that  this  deed  was  ever  delivered  r 
to  Mm.  C7)  On  Jannary  10,  1883,  the  city 
passed.  Ocdlnance  No.  12,324,  eBtahUshing 
Martin  aTeaue  from  Duncan  avenue  to  the 
yew  Bfancheeter  road,  30  feet  wide,  and  op- 
derlng  the  city  oounselor  to  institute  proceed- 
ings for  this  purpose.  (8)  On  the  30th  of 
Jidy,  ISBSt  the  city  counselor  instituted  con- 
dEnmctlon  proceedings  in  the  circuit  court  ft>r 
the  purpose  of  establislilnff  Martin  avenue; 
and  Matilda  Mosberger  was  made  a  party  de> 
fendant,  and  was  personally  served  by  the 
city  marshal.  Thereafter,  commissioners 
were  appointed  by  the  circuit  court,  who  as- 
sessed the  value  of  the  30-foot  strip  to  be 
taften  from  the  93-100  acres  aforesaid  at  the 
sum  of  fl25,  In  favor  of  Matilda  Mosberger, 
Mr  the  owner  of  a  lot  of  ground,  situated  In 
city  block  2,969,  having  a  front  of  175  feet 
on  Clayton  noadv  by  a  depth  of  272  feet  7^ 
Inches  eastwardly.  (9)  The  deed  to  Emll 
Teschemacher,  dated  March  8,  1879,  was  not 
recorded  until  July  9,  1884,  when  he  and  his 
wife  joined  with  Matilda  Mosberger  in  a  eon- 
Tcvance  of  the  property  to  M»ia  Selferer, 
wife  of  Frank  Seiferer.  The  deed  from 
Matilda  Mosberger,  executrix,  to  Teschemach- 
er, was  then  placed  upon  record  on  the  9th 
of  July,  1884,  and  the  deed  from  Teschemach- 
er and  Mosberger  to  Mena  Selferer  was  placed 
on  record  on  the  10th  of  July,  1884;  but  de- 
fendant insists  that  there  is  no  evidence  that 
the  deed  to  Teschemacher  was  ever  delivered 
to  him  at  any  time.  (10)  Tlie  final  judgment 
of  condemnation  was  entered  In  the  circuit 
■court  on  the  13th  day  of  November,  1884. 
Mr.  H.  A.  Loevy,  attorney  for  plaintiff,  tes- 
tified that  he  had  examined  the  records  of  the 
recOTder'S  office  in  the  city  of  St.  IjouIs,  and 
had  fhiled  to  flncP  that  the  wUl  of  William  A. 
MoBberRBr  had'  been  recorded  In  said'  office. 
At  Ifie-  tbne  of  the  death  of  William  S.  Mos- 
berger, sald^  prDperty  was  vacant  and  unim- 
proved', and  not  uncfer  ftnce, 'and  so  remain^ 
eduntn  iff  ter  Teschemacher  and  Matilda  Moa- 
berger  enltt  It  to  Mena  Selferer,  who,  in  the 
^rlng  of  ISB6,  caused  the  same  to  be  fenced, 
whfch  wav  removed  in  Jiine,  1SS7,  from  the 
30  ftet,  after  the  final  judgment  of  condem- 
nation by  the  city  ofihjem: 

1.  When  this  cause  was  considered  t>y  divi- 
sion No.  2  of  this  court,  ft  was  held  that  there 
was  ample  evidence  of  a  documeiftary  nature 
to  show  title  In  piaintiCT  to  the  land  sued  for, 
and  that,  unless  the  omdemnatiw  proceed- 
ings by  the  dty  were  valid,  ttie  plalntilTB 
jndgment  must  stand.  The  defendant.  In  the 
circuit  court,  undertook  to  establish  a  valid 
condemnation,  which  was  controverted  at  ev- 
ery point  by  plaintiff.  No  dedarattons  of 
law  were  asked  or  refused,  and,  as  we  were 
wholly  unadvised  as  to  the  theory  upon  which 
the  court  disposed  of  the  defense  Interposed 
by  the  dty,  we  held  that.  Inasmuch  as  no  dec- 
larations of  law  were  given  or  refused,  there 
was  nothing  to  review  on  the  principal  Issue 
tn  the  ease.  The  learned  city  coimsdw  hav^ 
tng  challenged  fliat  decMoD  as  bdsg  out  at 


\  line  witflk  the  raec^inlfled  practice  of  this  wart, 
it  was  ordered  that  the  caae  be-  traasfcrr^d 
to  the  coarr  in  banc,  and  It  haa  accordingly 
been  reargued.  There  can  be  no  doubt  that 
it  Is  the  uniform  practice  of  this  court  to  ap- 
ply the  law  to  tlie  fteta,  wh^  there  i»  an 
agreed  state  of  facta,  or  where  the  evidence 
la  wholly  do<nnn«xtary,  and  Its  legal  efltect  is 
simply  matter  of  Ibjw.  Waddell  v.  WllUams, 
SO  Mo.  216;  Heairy  v.  Bell.  75  Moi  194;  9bite 
T.  Smith  <Mo.  Sop.)  41  S.  W,  906;  and  numer- 
ons  other  cases  to  the  same  effect  We  have 
no  disposition  to  overrule  thooe  decl^ons. 
But,  notwithstanding  the  confldenoe  aC  ttae 
learned  counsel  to  the  contrary,  the  facta  are 
not  agreed  apon  In  thla  case,  nor  are  they 
conceded.  On  the  contrary,  tAo  plaiUtUf  chal- 
lenged the  condonnatlon  pmceedlngB  at  er- 
eiy  step,  and  the  vaUdJty  thoeof  la  not  coo- 
eeded  by  plaintiff,  nor  by  this  court  Among 
other  things,  plalntur  insisted  that  the  ateps 
takea  to  condemn  this  land  for  a  street  were 
without  notice  to  Emll  Teschemaohor,  who, 
the  evidence  clearly  detnonatrates,  was  the 
owner  of  the  land  when  the  proceeding  to 
condemn  was  oommaieed.  Mrs.  Matilda  Mos- 
ber^r  alone  was  made  a  party  defendant  to 
the  condemnation  proceedtog.  William  A. 
Hosbei^er,  her  husband,  was  the  last  record 
owner;  but  he  died  In  1876,  long  priw  to  the 
passage  of  the  ordinance  establishing  Martin 
avenue,  fbr  which  the  clly  attempted  to  con- 
demn the  80  feet  of  land  in  suit  Mosberger 
left  him  surviving,  his  widow  and  two  chil- 
dren, William  Moe  berger  and  Charles  Hugo 
Mosberger.  By  his  will  be  devised  all  bis 
estate,  except'  one  dollar  each  to  his  two  sons, 
to  hla  wife,  and  made  bee  executrix  of  his 
will.  She  admlnlBta*ed,  and,  under  tte  order 
of  the  probate  eonrt  aidd  tfap  lot  hr  sntt  to 
Te8Cti«nacber;  and  he;  im  tnis;  sold  to  Ste. 
EtelCertt-,  wMs  of  plaiatW.  The  «U(r  only 
made  Ma.  Bfoetie^r,.  who- was;  nsttlnr  a.  rec- 
ord owner  nor  the  actual  ownetralt  ttiat  time, 
a.  deCendaut  as  to  tbla  lot  Thane  was  effl- 
uence from  which)  tlie  ctranit  caont  was  au- 
thorized to  find  tbat  Tttschemaehar  was  the 
owner  of  the  land  when  tbm  *Mi^nni*Hiwi 
suit  was  begun.  If  Kx,  and  thait  fhot  was 
known  to  the  city  or  Ha  attaratTa'  candw^ng 
this  proceeding,  it  was  the  duty  ot  the  dty 
coonselor  to  set  forth  tn  hla  petition  the  name 
of  Teschemacher  as  the  owna  of  tlila  lot 
and  have  him  served  with  nam  moos  as  dlrec^ 
ed  by  section  S,  art  0,  of  the  sohune  and 
charter  of  St.  Louis  (Rev.  St  1889,  p.. 
On  the  other  hand,  U  the  owner  was  unknown 
the  charter  provided  for  an  order  of  pabllca- 
tlon.  Neither  of  these  courses  waa  punned 
by  the  city.  Moreover,  the  charter  required 
that  it  the  owner  was  unknown,  the  petition 
should  contain  a  correct  descrlptl<m  of  the 
pared  of  land  belonging  to  such  unknown 
owner;  and  the  petition  for  the  condemna- 
tloo  of  this  land  did  not  set  forth  the  land 
in  snit  at  all,  nor  which  ot  the  defendants  (K 
either)  owned  this  tract  It  may  be  that  tlw 
circuit  conrt  found,  as  U  wdD  mlfht,  that  ICa- 
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tilda  Moefaettger  -was  aevevted  of  her  title  aa- 
sole  Aevlsee  Of  'her  deceased  busband  in  and 
to  tbe  traot  ia  dispute,  that  Teachemacher 
was  the  owner,  end  that  tbe  city  mast  bare 
ettfaer  -inade  him  a  detondaut  hj  name,  or 
taken  an  order  of  pobllcaljon  against  an  un- 
known owner  of  aald  tract;  otherwise  tbe. pro- 
ceeding was  void.  If  it  dtd  .ao  hold,  we  think 
It  was  innqnefltlonablr  riebt.  Mrs.  Moeberg- 
er,  ha<TtaiK  -parted  with  her  title,  was  not  a 
neceasary  party  to  tbe  suit,  nor  was  she  a 
record  owner  ef  -the  tract,  and  hence  naming 
her  as  a  defendant  was  without  virtue  in  law. 
Or  the  circuit  coart  may  have  held  that  the 
city,  being  Ignorant  of  the  true  owner,  was 
bound  to  describe  tbe  land  In  its  petition  and 
order  of  pnblloatlon  so  as  to  apprise  the  un- 
known owner  of  the  .piopoaed  condemnation, 
and,  having  failed  to  do  <o,  the  proceeding 
was  for  that  reason  void.  If  so,  we  think 
the  judgment,  for  that  reasim  also,  was  right. 
But,  in  the  absence  of  some  declaration  of 
law,  we  do  not  know  what  [^eclse  theory  tbe 
court  adopted,  end  the  burden  is  upon  the  ap- 
pellant to  point  out  the  error.  There  wag  evi- 
dence to  support  tbe  judgment,  and  every  pre- 
BompticKi  is  In  Its  favor.  There  were  a  num- 
ber of  facts  dehors  tbe  record  which  the 
court,  as  trior  of  the  facts,  was  bound  to  de^ 
termlne,  so  that  this  Is  neither  an  agreed 
case,  nor  a  case  calling  for  the  construction 
of  an  Instrument  or  record  only,  but,  so  far 
as  we  are  advised,  the  Juc^ment  appears  to 
be -for  tbe  sight  party.  The  insistence  of  the 
learned  eonnael  for  the  city.  In  this  court,  that 
there  was  in>«iildenae  that  Mrs.  Mosberger's 
deefl  -tr>  3>e»ehemacher  was  aver  delivered,  was 
not  rataed  rby  inatnitrtlon  :ln  the  circuit  courti; 
asd  yiet  ItseamB  olwk>ns  that  tbe  circuit  court 
fotmd  ta  la.  fact  -timt  M  had  been  delivered  at 
Its  date  and  aKknowIedipnent;  and  In  so  do- 
ing It  Indnlged  -a  .presumption  warranted  by 
the  dectstcms  of  many  courts  of  last  resort  In 
the  states  of  the  Union.  Daosch  v.  Oane, 
109  Mo.,  k>c.  dt  333,  334,  19  S.  W.  61;  Foiv 
taine  t.  Institution,  57  Mo.  553;  Block  v.  Mor- 
rison, 112  Mo.  343.  20  S.  W.  340;  1  Deri 
Deeds,  f  265;  Dodge  t.  Hopkhis,  14  Wis. 
880;  Osboum  v.  Klder,  Cro.  Jac.  135;  Fash  v. 
Blake,  44  111.  302;  Henry  Go.  v.  Bradsbaw,  20 
Iowa.  366;  McKlnney  v.  Bboads,  5  Watts, 
343;  Woodman  v.  Smith,  37  Me.  25.  If  the 
counsel  desired  to  take  tbe  opinion  of  tbe  cir- 
cuit court  as  to  whether  such  a  presumption 
obtains  In  this  state,  be  should  have  asked 
a  decteratkm  itfaat  It  did  not,  and  given  the 
circuit  court  an  ofipiHrtiuiIty  to  pass  upon  the 
qneatloiL  ia  view  of  the  condition  of  tbe 
record,  we  -are  -still  of  opinion  that  tbe  judg- 
ment must  be:afflnned,  and  that  we  ought  not 
to  assume  to  .-pase  upon  the  evidence  in  the 
absence  uf  daclarations  of  law  given  or  re- 
fused upon  the  questions  mooted  In  this  court. 

2.  In  regard  to  objections  by  plaJntiCT  to 
testimony  offered  by  defendant,  there  is  noth- 
ing to  show  that  any  of  these  objections  were 
•wrtained,  and  ccoisequently  no  exceptions 
were  aa.Ted,   We  take  it  that  the  evidence 


must  be  considered  as  admitted  under  the  or- 
der -made,  "Received  .subject  to  ic^ection." 
As  no  deSnlte  ruling  was  -afterwards  made, 
excluding  any  of  said  evidence,  we  conalder 
It  as  admitted. 

8.  This  leaves  for  our  eonrideration,  -In  -the 
present  state  of  ttie  record,  tbe  second  and 
third  assignments  ,in  the  defendant's  brief, 
which  are  that  tbe  court  erred  In  permitting 
evidence  of  damage  done  to  the  growing  crops 
at  plaintiff  by  the  City  when  it  took  possession 
of  the  property  as  pajit  of  Mantin  avenue,  and 
that  tbe  judgment  for  damages  was  excessive. 
Section  4038,  Rev.  St.  Mo.  1889.  fficpresaly  per- 
mits the  successful  plaintiff  In  on  action  of 
ejectment  under  our  statutory  form  to  "re- 
cover damages  for  all  waste  and  Injury." 
Such  a  finding  Is  held  to  be  Incidents  to  the- 
judgment  for  plaintiff.  Jones  v.  Manlsy,  -58 
Mo.  559;  Lee  v.  Bowman,  55  Mo.  400.  it 
follows  that  no  error  was  committed  in  ad- 
mitting evidence  of  the  damages  which  ac- 
crued by  the  city  tearing  down  and  removing 
plaintiff's  fence  and  destroying  bis  garden. 

4.  The  court  allowed  $75  damages  for  the 
loss  Incurred  by  the  destruction  of  the  fencing 
and  crops,  and  loss  of  rents  and  proQts  down 
to  the  verdict  Tbe  plaintiff  had  been  evicted 
seven  years.  One  dollar  per  month  seems 
to  have  been  the  basis  for  the  court's  finding. 
There  Is  nothing  to  Indicate  that  the  verdict 
was  unreasonable  or  excessive.  In  Bines  v. 
Mansfield.  96  Mo.  394,  9  S.  W.  798,  It  was 
said,  "Where  it  Is  shown  in  an  action  of  eject- 
ment that  the  land  in  controversy  Is  in  cdltl- 
vatlon,  it  cannot  be  said  there  Is  no  evidence 
upon  which  to  base, a  finding  as  to  the  value 
of  the  monthly  rents  .and  profits."  Catainly 
it  cannot  be  said  that  these  damages  are  more 
than  nominal,  under  the  facts  in  .evidence. 
Precluded  from  an  Investigation  OT  tbe  piln- 
elpal  points  discussed  by  the  defendant's 
counsel,  because  no  declarotlons  of  law  were 
aeked  or  given,  and  finding  no  error  in  the 
remaining  assignments  of  error,  tbe  judgment 
must  be  affirmed. 

BARCLAY,  C.  J„  and  SHERWOOD,  BUR- 
GESS, MACFARLANE,  ROBINSON,  and 
BRAGH^  JJ„  concur. 


STATE  V.  ATJSTIN  et  sL 

(Snpreme  Court  of  MiraonrI,  Hivislon  No.  2. 
Nor.  23,  1897J 
BECOGnizAycB— Record  ar  FosntTORa — Bciaa 
Facias  to  Borbtibb— DaraXBaa— Lia- 

BILITT   or  eORBTtBS. 

1.  In  scire  facias  to  enforce  the  forfeltitre  of  a 
KCOgnizRDce  conditioned  for  tbe  appearance  of 
the  obligor  at  a  certain  term.  It  was  not  neceasa- 
ry  &at  tbe  record  of  sucb  forfeiture  should  re- 
cite that  the  obligor  failed  to  appear  "without 
flofflcient  cause  or  excuse,"  (1)  as  it  was  not 
inciimliODt  on  the  state  to  show  a  aesative,  the- 
burden  of  showiof;  his  excuse  devolving  on  the 
obligor  as  a  matter  peculiarly  within  his  Imowl- 
edge;  and  (2)  for  toe  reason  that  the  entry  of 
forfeiture  was  not  a  final  determination  of  lia^ 
ibUity,  but  a  preliminary  step  to  tbe  isaaanee  of 
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the  sdre  fsdu  tp  notifr  the  sareUes  of  Hie 
default  of  their  principal,  and  afford  them  an  op- 
portunity to  show  canse. 

2.  Where  an  indictment  was  adjudged  bad  on 
appeal,  and  the  canse  remanded,  and  ue  prisoner 
admitted  to  bail  to  answer  to  another  indictment, 
If  one  should  be  foond,  the  fact  that  a  new  in- 
dictmMit  had  not  been  returned  did  not  render 
such  recognizance  invalid. 

S.  The  taking  and  approving  of  a  recognisance 
by  the  sheriff,  in  an  amount  directed  hj  the 
court,  and  filing  It  with  the  clerk,  wai  a  sub- 
stantial compliance  with  Rev.  St.  1889,  S  4129, 
requiring  Ae  sheriff  to  take  bail  In  certain  caaea, 
and  return  the  aame  to  the  clerk. 

4.  A  sheriff  held  a  prisoner  under  a  Jo^rment 
of  the  supreme  court  revenring  the  cause  with  di- 
rection to  commit  the  prisoper  to  a  certain  jail 
to  await  the  action  of  me  circuit  court.  He  cir- 
cuit court  fixed  the  bail,  which  the  sheriff  accmt- 
ed.  Beld  valid,  under  Rev.  St.  1889,  f  43150, 
providing  that  it  Is  sufBcient  if  defendant  was  le- 
gally in  custody  charged  with  a  crinUnal  offene^ 
and  discharged  by  reason  of  the  giving  of  a  re- 
cognizance. 

Error  to  circuit  court,  Lincoln  county;  BL 
M.  Hughes,  Judge. 

Scire  facias  on  a  forfeited  recognizance  by 
the  state  of  Missouri  against  Joslah  Creech, 
as  surety  for  one  Stephen  F.  Austin,  who, 
having  been  convicted  of  grand  larceny,  a.'p- 
pealed,  whereupon  the  Judgment  was  revers- 
ed, the  cause  remanded,  and  the  prisoner  or^ 
dered  committed  to  await  the  further  order 
and  action  of  the  circuit  court  His  recogni- 
zance was  forfeited  for  nonappearance,  and 
on  trial  of  the  issues  raised  by  defendant's 
answer  to  said  writ  of  scire  facias  Judgment 
was  rendered  for  the  state,  which  was  af- 
firmed by  the  St.  Louis  court  of  appeals;  but, 
it  having  been  since  decided  that  the  supreme 
court  alone  has  Jurisdiction  of  appeals  from 
Judgments  of  the  circuit  and  criminal  courts 
enforcing  recognizances  In  cases  of  felony, 
defendant  brings  up  the  record,  and  reassigns 
the  errors  of  which  he  complained  In  the 
court  of  mipeals.  Affirmed. 

Nortos,  At^  A;  Yonns,  for  i^alntiff  In  er^ 
nr.  J.  W.  Pow^  and  SL  0.  Grow,  Attj, 
Qen.,  for  the  State. 

OA^TT,  P.  J.  This  10  a  proceeding  on  scire 
facias  to  enforce  a  forfeiture  of  a  recogni- 
zance entered  Into  by  Stephen  F.  Austin  as 
principal  and  Joslah  Creech  as  surety,  Aih41 
10,  1893,  conditioned  that  said  Austin  should 
be  and  appear  before  tjie  circuit  court  of  Un- 
coln  county  on  the  first  day  of  the  October 
term,  to  be  begun  and  held  at  Troy,  Mo.,  on  the 
second  Monday  in  October,  1893,  and  not  de- 
part without  leave  of  the  court  Austin  was 
first  apprehended  and  taken  before  Justice 
Dryden  on  August  10,  1891,  on  a  charge  of 
stealing  a  horse  from  Dodson  on  August  8, 
1881.  He  was  duly  committed  to  Jail  In  de- 
fault of  balL  At  the  next  term  be  was  In- 
dicted and  tried  on  the  said  charge,  and  the 
Jury  disagreed.  He  was  again  tried  at  the 
s^lng  term,  1892,  and  convicted,  from  which 
he  appealed  to  this  court,  and  In  the  mean- 
time was  sent  to  the  penitentiary.  In  Jan- 
uary, 1803,  the  Judgment  was  reTeraed,  and 


the  cause  remanded  (21  S.  W.  81),  and  the 
defendant  was  ordered  to  be  taken  from  the 
penitentiary,  and  delivered  to  the  Jail  of  Lin- 
coln county,  "there  to  be  conflned  to  await 
the  further  order  and  action  of  the  Lincoln 
county  circuit  court."  At  the  ^rlng  or  April 
term,  1893,  his  ball  was  fixed  by  the  circuit 
court  at  ¥300,  and  the  cause  continued.  On 
the  10th  day  of  April,  1803,  the  sherift  took 
and  ai^roved  the  bond  or  recognizance  which 
Ib  the  tMSls  of  this  action,  with  appelant 
Creech  aa  surety,  and  filed  It  with  the  deiic, 
and  thereupon  released  the  prisoner.  At  the 
October  term,  1898,  and  on  December  4th  the 
court  having  been  regularly  adjourned,  the 
record  recites,  after  entitling  the  canse: 
"Now  here,  on  this  day,  comes  the  prosecut- 
ing attorney  for  the  state,  and,  the  defend- 
ant being  three  tlmee  called,  comes  not  in 
dischaige  of  his  recognizance  herein,  and  his 
surety,  Joslah  Creech,  behig  three  times  call- 
ed to  produce  the  body  of  said  defendant, 
falls  so  to  do,"  etc.  Thereupon  the  recogni- 
zance was  declared  forfeited,  and  afterwards 
at  the  same  term  a  scire  facias  ordered,  re- 
turnable to  next  term,  and  afterwards,  on 
December  8,  1804,  the  scire  facias  duly  is- 
sued, and  was  served  on  defendant  Creech, 
December  11,  1894.  The  answer  was  filed 
December  9, 1895,  It  being  the  first  day  of  the 
October  adjourned  term.  It  set  out  the  fol- 
lowing reasons:  (1)  Because  at  the  time  of 
the  taking  of  the  recognizance  the  defend- 
ant was  not  legally  in  the  custody  of  the 
sheriff,  there  being  no  legal  indictment  pend- 
ing against  him;  (2}  that  he  was  not  under 
arrest  by  virtue  of  a  warrant  upon  an  indict- 
ment, nor  upon  a  warrant  of  commitment  for 
failure  to  find  bond  with  the  amount  of  bail 
required  specified  on  the  warrant,  nor  for  a 
misdemeanor;  (3)  that  the  record  of  the 
court  falls  to  show  that  defendant  failed  to 
appear  without  sufficient  cause  or  excuse;  (4) 
and  because  the  records  failed  to  show  that 
a  bond  was  ever  taken  by  the  sheriff,  and  by 
htm  certified,  and  returned  to  the  clerk;  (5) 
denied  that  defendant  as  principal,  and  Joslah 
Creech  as  surety,  entered  into  a  recognisance 
as  allied  in  the  scire  facias.  The  reply  whs 
a  general  denial.  The  Judgment  was  for  the 
plaintiff,  and  from  the  Judgment  this  appeal 
Is  taken. 

Upon  the  foregoing  evidence,  defendant 
Creech  prayed  the  court  to  declare  the  law 
to  be  that  the  finding  must  be  for  the  said 
defendant,  which  the  court  refused,  and  the 
sold  defendant  duly  excepted.  On  an  appeal 
to  the  St.  Louis  court  of  appeals  the  Judg- 
ment of  the  circuit  court  was  afilrmed.  but, 
1^  reason  of  the  fact  that  this  court  has 
since  decided  that  this  court  alone  has  appel- 
late Jurisdiction  from  Judgments  of  the  cir- 
cuit or  criminal  courts  enforcing  recogni- 
zances In  cases  of  felony,  the  def«Hlant  in 
error  has  brought  this  record  Into  this  court 
and  reassigns  the  errors  of  wUch  be  com- 
I^lned  in  t^  court  of  aiveels. 

1.  It  Is  first  contoided  that  tlw  forf^ture 
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Is  Uuraffldent,  because  the  entry  thereof  does 
not  reelte  ttiat  **the  deCendant  failed  to  ap- 
pear wltixnit  nfflctent  cavw  or  excnae."  The 
oUlgatlon  of  the  defendant  and  hia  surety 
twund  him  to  appear  at  the  October  tenn  of 
tbe  court,  and  not  depart  vlthont  leave  of  the 
court  The  record  sbowi  that  at  Mid  term 
his  presence  was  required,  and  he  ma  three 
times  solemnly  called,  and  came  not,  and  that 
bis  surety  was  also  called,  and  failed  to  pro- 
duce his  principal;  tbere^pon  tbe  forfeiture 
was  taken.  If  be  bad  cause  or  excuse  to 
show  why  the  forfdtore  should  not  be  enter- 
ed, it  derolved  upon  talm  to  make  It  known, 
and  It  was  not  incumbent  upon  the  state  to 
show  a  native.  The  stotute  has  never  been 
construed  to  reanlce  more  than  to  note  the 
calUnK  of  the  defendant  and  his  sureties,  and 
thdr  default  The  burden  of  plaining  his 
excuse  has  been  justly  cast  upon  him  as  a 
iratter  peculiarly  within  his  knowledge.  But 
a  further  and  complete  answer  to  this  conten- 
tion Is  that  the  mere  noting  of  tbe  forfeiture 
la  not  the  final  determination  of  the  liability 
of  tbe  defendant  and  his  sureties.  It  Is  mere- 
ly the  preliminary  step  to  the  Issuance  of  the 
■dre  facias.  The  office  and  purpose  of  the 
scire  facias,  under  our  practice,  la  to  notify 
tbe  sureties  of  the  default  of  their  principal, 
and  afford  them  an  opportunity  to  show  cause 
why  execution  should  not  be  awarded  against 
them.  As  pointed  out  In  the  very  satisfactory 
opinion  of  tbe  majority  of  the  court  in  State 
T.  Wbitecotton,  63  Mo.  App.  8:  "The  defense 
that  the  forfeiture  was  Illegally  taken  is  nec- 
essarily still  open  to  the  sureties  In  the  latter 
proceeding,  because  the  statute  expressly  pro- 
vides that  final  Judgment  should  be  entered 
only  xtpon  the  return  of  the  scire  facias,  and 
that  the  court  may  remit  the  forfeiture  for 
good  cause  shown."  No  such  defense  was 
attempted  In  this  cause.  Ellis  v.  Jones,  51 
Uo.  180.  We  venture  to  say  that  we  doubt 
it  tbe  Judicial  history  of  this  state  will  show 
a  single  entry  of  a  forfeiture  in  wlilch  the 
record  recite  that  it  was  taken  because  the 
d^endant  failed  to  appear  "without  cause  or 
excuse." 

2.  Equally  without  merit  la  the  point  that, 
because  this  court  had  adjudged  the  indict- 
ment bad,  and  remanded  the  cause,  the  de- 
fendant was  illegally  restrained  of  his  lib- 
erty, and  could  not  be  required  to  enter  into 
a  recognizance  because  a  new  indictment  had 
not  been  returned.  The  very  purpose  of  ball 
was  to  require  him  to  answer  to  another  in- 
dictment. If  one  should  be  found.  State  v. 
Livingston.  117  Mo.  627,  23  S.  W.  766;  State 
v.  Foston,  63  Mo.  521. 

3.  The  taking  and  approving  the  bond  In 
the  amount  directed  by  the  court,  and  filing 
It  with  tbe  clerk,  was  a  sutltctent  and  sub- 
stantial compliance  with  tbe  statute  requiring 
the  sheriff  to  take  bail  In  certain  cases,  and 
return  tbe  same  to  the  clerk.  Rer.  St  1889, 
{  4120;  State  V.  Lay,  128  Mo.  609,  29  S.  W. 
099.  But  It  is  said  further  that  the  sheriff 
did  not  hirid  the  prisoner  under  such  author- 


ity as  authorised  the  sheriff  to  take  the  baO. 
It  fully  appears  that  the  sheriff  held  the 
prisoner  under  the  Judgment  of  this  court  re- 
versing and  remanding  the  cause,  and  the 
specific  direction  therein  to  commit  the  pris- 
oner to  the  Lincoln  Jail  and  the  keeper  there- 
of, to  await  the  action  of  tbe  cb»ult  court 
Xo  higher  or  greater  authority  Is  requhred  by 
the  law.  The  circuit  court  fixed  the  ball, 
and,  under  these  circumstances,  the  sheriff, 
being  In  charge,  accepted  the  ball.  This  Is 
enough.  Section  4880,  Rev.  St  1889.  provides 
that  it  Is  sufficient  If  'it  be  made  to  amwar 
from  the  whole  record  or  proceeding  that  the 
defendant  was  legally  In  custody,  charged 
with  a  criminal  offense,  that  he  was  dis- 
charged  therefrom  by  reason  of  the  giving  of 
the  recognizance,  and  that  It  can  be  ascer- 
tained from  the  recognizance  that  the  sure- 
ties undertook  that  the  defendant  should  ap- 
pear before  a  court  or  magistrate  at  a  term 
or  time  specified  for  trial"  (State  v.  Morgan, 
124  Mo.  479,  28  S.  W.  17);  all  of  which  amply 
appears  in  this  record,  and  the  statute  an- 
swers all  the  points  made  against  the  Judg- 
ment It  is  a  wise  and  wholesome  piece  of 
l^slation,  and  should  be  enforced  in  the 
spirit  of  its  enactment.  There  was  no  error 
in  permitting  the  sheriff  to  testis  he  received 
the  prisoner  from  the  marshal  of  the  su- 
preme court,  and  held  under  the  Judgment  of 
this  court  The  Judgment  Is  affirmed. 

SHERWOOD  and  BURGESS,  JJ.,  concur. 


STATE  V.  OAMPBELU 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Dec.  7,  1897.) 
Cbihih&l  Law— Appbal— Uotiom  to  Quash. 
Where  no  exception  is  ured  to  die  action 
of  the  court  sustaining  a  motion  to  quash  an  In- 
formation, such  actiim  cannot  be  reviewed  on 
peaL 

Appeal  from  circuit  cour^  Andrew  county. 

Joseph  Campbell  was  charged  by  informa- 
tion with  violating  tbe  law  relating  to  ped- 
dlers' licenses.  From  a  Judgmmt  sustain- 
ing a  motion  to  quash  the  information,  and 
discharging  defendant,  the  state  appeals.  Af- 
firmed. 

The  Attorney  General  and  J.  T.  Wade,  for 
the  State.  Seneca  N.  Taylor.  Chas.  Brd,  and 
8.  C.  Taylor,  for  respondent 

OANTT,  P.  J.  The  prosecuting  attorney  of 
Andrew  county  filed  an  information  against 
the  defendant  for  selling  Singer  sewing  ma- 
chines without  first  having  taken  out  a  li- 
cense as  a  peddler.  The  defendant  moved 
to  quash  the  Information  in  the  circuit  court 
and  the  motion  was  sustained,  and  defend- 
ant discharged,  and  the  state  appeals.  No 
exception  was  saved  to  the  action  of  the  cir- 
cuit court  In  sustaining  the  motion  to  quash 
the  Indictment  snd  hence  there  is  nothing 
befmre  this  court  for  review.   As  early  In  the 
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InffletRl  htetory  of  this  state  u  the  deiHBlon 
In  Bimte  t.  WaU  (U51)  Its  Ma  206.  It  war 
ruled  hgr  tUa  court  that  a  moUon  to  qvuta  an 
taidlctmmt  was  no  part  of  the  record  anless 
made  so  by  <a  bUl  of  exceptions,  and,  in  the 
absence  of  a  bill  of  «ro^tioiM,  the  derk  coidd 
not  make  tt  so  by  copying  It  Into  tbe  traa- 
■erlpt  to  tiilB  court,  and  tberefove  this  oonrt 
refnsed  to  cmslder  the  Judgment  of  the  eh> 
cult  eomt  thereon.  That  option  baa  been 
Mlowed  without  dlss^  In  many  casts,  and 
■till  meets  with  onr  approroL  State  t.  Gee, 
19  Ub.  S13;  State  t.  Thnrston,  88  Mo.  271; 
State  T.  Vincent.  01  Mb.  682,  4  a  W.  480; 
State  T.  Henderson.  100  Mo.  202, 10  S.  W.  230; 
State  T.  Fraker,  137  Mo.  258,  88  S.  W.  009. 
The  Judgment  of  the  circuit  court  Is  affirmed. 

SHBRWOOD  and  BURGB8B,  JJ.,  concur. 


DAVIS  T.  DAVIS. 
(Court  of  Appeals  ot  KeDtacky.  Dec.  14,  1897.) 

DiTOBCS— ONUSES— lUPKISOMaSaT  FOR  LlFE— 
LlMITATIOXS. 

1.  Wbere  a  hiuband  la  serving  a  life  sentence 
In  the  state  penitentiarr,  the  wife  should  not  be 
denied  a  div(»ve  for  abaodoument  upon  the 
ground  that  the  liviug  apart  "is  not  voluntary," 
■a  the  separation  is  aot  without  fault  on  hia 
part. 

2.  Condenmation  for  felony  Ib  one  of  the 
gronnda  of  divorce  act  out  in  Ky.  St  I  2117; 
and  Civ.  Code,  i  mbd.  8,  providea  that  a 
plaintiff  must,  to  obtain  a  divorce,  prove  that 
the  cause  occurred  or  existed  within  five  years 
next  before  the  commencement  of  the  action. 
EM,  that  "condem—tion"  does  not  refer  to 
couTlction.  merely,  but  exiata  aa  long  as  the 
Judgment  is  in  force,  and  the  cause  is  not  barred 
by  reason  of  bsTing- existed  for  aore  than  five 
years. 

Appeal  from  circuit  court,  Woodford  coun- 
ty. 

"Not  to  be  officially  reported." 

Actlmi  for  dlTorce  by  Allle  W.  Darls 
against  W.  T.  Darls.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  BeTersed. 

J.  T.  Wilson  and  E.  M.  Wallace,  for  appel- 
lant.   W.  H.  Julian,  for  appellee. 

HAZBLBIGG.  J.  Appellant  and  appellee 
were  married  In  ISSl,  and  lived  together  un- 
til 1884,  when  appellee  was  convicted  of  mur- 
der, and  sentenced  to  tbe  penitentiary  for 
life,  where  he  still  remains.  In  January, 
1896,  appellant  Instituted  this  action  for  dl- 
Torce,  relying  on  two  grounds  therefor:  (1) 
Living  apart,  without  any  cohabitation,  for 
five  years  next  before  the  application;  (2) 
condemnation  for  felony  In  this  state.  These 
grounds  are  set  out  in  subsections  2  and  3  of 
section  2117  of  the  Kentucky  Statutes.  Ap- 
pellant also  averred  that  her  cause  of  action 
accrued  and  existed  within  five  years  next 
before  the  commencement  of  her  action.  In 
section  2120  of  the  Statutes  it  is  provided 
that  the  "action  for  divorce  must  he  brought 
wltbln  five  years  next  after  tbe  doing  of  the 
act  complained  of";  but  In  section  42^  of 
the  GlTll  Code  it  Is  provided  that  a  phtintlff, 


to  obtain  a  dinme,  must  aUega  and  prove. 
In  addition  to  a  legal  cause  oOC  dlTotoe,  "(3) 
that  tbe  cause  of  divorce  occurred  or  ex- 
isted within  five  yearn  aext  before  tbe  ooo- 
mencement  of  the  action."   Tbe  diancellor 
doiicd  tbe  -appellant  r^ef,  aoMy  on  the 
gnmnd  ttaat  the  Urlng  apart  "was  not  Telun- 
tary,"  and  that  the  eondemnatton  f6r  feloD>- 
meaut  conTlction  for  felony;  and,  as  tlut 
had  not  oceurred  within  five  years  next  bt- 
fore  this  action  was  hwtltnted,  she  was  a><t 
entitled  to  a  dlTorce  on  that  grooiul. 
think  the  ehanedlor  was  In  error  aa  to  both 
grounds.   It  Is  true  that  hi  Pile      Pile,  M 
Ky.  308,  22  S.  W.  215,  the  husband  was  di^ 
nied  a  divorce  on  the  grounds  of  lunacy  and 
abandonment  for  five  years;  but  tbe  court 
said,  "Here  the  wife  has  a  mind  diseased, 
without  her  fault,  and  has  never  abandoned 
her  husband,  but  Is  now  confined  in  an  ass- 
lum  for  the  Insane,      his  consent  and  direc- 
tion."  Here  the  husband  is  confined  tat  the 
penitentiary  for  life,  after  a  convlcthm  for 
crime;  and  the  separation  certainly  caonot 
be  aald  to  be  without  hla  fault,  though  it  is 
wholly  without  the  fault  of  plahitlff.  Again, 
we  think  the  condemnation  for  felony  existed 
wltbln  the  five  years  befMe  anlt  was  brought, 
although  tbe  Judgment  of  convtcthm  nas  en- 
tered more  than  five  years  betaee.   Bach  con- 
demnation must  exist  at  least  as  long  as  the 
Judgment  Is  in  force.  The  statute  mi^  be 
thus  construed,  even  If  fatid  ap^icabte  to 
thte  particular  gronad  of  divoree.    We  are 
Inclined  to  think,  lunrarer,  tturt  it  la  not  ap- 
pllcable.  The  doing  of  the  aot  coinplaineil 
of,  moitloned  In  the  statute,  woukl  aeuB  w 
have  reference  to  some  of  the  maior  acts  set 
out  In  tae  statute,  to  be  committed  1^  either 
the  husband  or  wife,  entltUng  ttie  other  to  a 
divorce.   Here  the  condemnation  wan  not  the 
act  of  the  husband,  but  an  act  by  the  state. 
It  follows  from  what  we  have  said  that  the 
order  of  allowance  to  Bdwaids,  as  guardian 
ad  litem,  to  be  paid  by  the  wife,  Is  erroneous. 
Judgment  Is  reversed  for  proeeedinss  oonsist- 
eat  herewith. 


ALLEY  V.  HOPKIXS  et  al. 
(Court  of  Appeals  of  Keitfucky.  Dec.  14,  188T.| 
ArpBAL  —  Coxruonae  Evidbxgb — GoNCLoaiva 

MBBB  or  VSROIOT. 

Where  the  evidence,  thou^  etmflictini 
fairly  Bupports  the  verdict,  the  Judgment  wl 
not  be  disturbed  on  appeaL 

Appeal  from  circuit  court,  Boyd  coontr* 

"Not  to  be  officially  reported.** 

Action  by  John  Alley  against  John  C.  Ho| 
kins  and  others.  From  a  Judgment  In  fava 
of  defendants,  plaintiff  appeals.  Affirmed. 

Brown  &  Brown,  for  appelant.  John  I 
Hager,  for  appeUees. 

HAZELRIGG,  J. '  The  facts  of  thla  casi 
and  the  law  controlling  It,  are  fully  stated  I 
the  case  of  Alley  v.  Hopkins,  98  Ky.  G>>S.  1 
S.  W.  IS.   On  a  return  of  the  cose  a  trU 
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LOUISVILLE  BANKING  CO.  v.  ETHERIDGE  MANUF'Q  CO. 


16» 


WW  fasd  before  a  Jury,  the  sole  qantion  to- 
las whether  at  the  time  the  Hogans,  the 
rrtiie![ml«  In  the  d«bt,  :pald  the  annnal  in- 
terest a«e  on  the  note  tta  the  preceding  7«ar, 
there  was  nn  Agreement  on  the  part  of  Al- 
ley, tbe  'payee,  that  the  Hogans  Bhonld  keep 
the  money  another  yaar.  If  there  was  snch 
ID  agreement,  and  it  -wme  wlthoat  the  knowl- 
edge or  consent  of  the  sureties,  the  court's 
iMtmctlon  to  the  ]nry  was  to  find  for  the 
defeDdmts.  Tbia  Is  the  law  of  the  case  as 
beretofare  determtned,  and  as  the  proof  on 
the  point  InTolved,  while  conflicting,  f^rly 
ropporta  the  Terdfct,  we  cannot  disturb  the 
Judgment.  For  the  reasons  Indicated  the 
Jodgmoit  la  affirmed. 


LOUISVILLE  BANKING  CO.  T.  ETHB- 
BIDGG  MANUF'G  CO.  et  al.  RILBT 
T.  MBBCHANTS'  NAT.  BANK  et  al. 
BROWN  et  al.  t.  RILEY  et  al. 

(Court  of  Appeals  of  Keaiucky.    Oct  22,  180T.) 

CoKpoitATtoss  —  Fraudclbvt  Assiovmei^ts  foh 

CbBDITORS— ATTACBIIBNT— COUKSBL  Fbbs 

— Pbaoduleut  MobtoaOi. 

L  A  eorpaiation  may  have  a  traudnlent  latent 
ta  dw  czecntion  of  a  deed  of  assignment  for  the 
benefit  of  creditors;  the  fraudulent  acts  of  its 
offlcen  and  agents  being  the  acts  of  the  corpo- 
ntkn. 

2.  A  creditor  of  an  insolrent  corporatiou  may, 
by  attacbment,  acaalre  a  Bpecific  lien  upon  iti 
prapertT.  which  will  entitle  him  to  a  preference 
mr  other  anseenied  creditors,  as  tbe  mere  tect 
that  a  aBtpmatioD  b  hHolvent  does  not  require 
that  there  shall  he  a  pro  rata  dlstiihntion  of  its 
a»etB  among  Its  creditors. 

3.  A  fraadalent  Rmlfnitnent  by  an  InsolTeat 
eomoratioii  tsr  the  benefit  of  Its  enditon  is  such 
s  naadolcnt  dispositien  of  its  property  ai  will 
entitle  a  creditor  to  an  attacbment. 

4.  Where  ao  order  of  attachment  against  a  cor- 
poration, die  only  object  of  whic4i  Is  to  garnish 
fBBds  in  the  banclB  of  an  amignee  under  a  fraud- 
aknt  BSFignment  executed  by  the  corporation  for 
the  benefit  of  creditorB,  fails  to  Btatp  the  amount 
of  tbe  debt  sought  to  be  secured,  the  amount 
May.  after  the  execution  of  the  order,  be  insert- 
ed nanc  pro  tunc,  so  as  to  give  priority  over  in- 
tervening attaching  creditors;  the  garnishee  be- 
ing a  party  to  the  action,  and  the  amount  of  the 
da  in  being  stated  hi  tbe  petition  and  affidavit. 

5.  Altboo^  an  ■ssignment  execated  by  a  cor- 
poration for  the  beoefit  of  creditors  ie  declared 
fraodolent,  the  assignee  is  entitled  to  compenKn- 
ties  for  hk  own  ■ervices  render^  prior  to  the 
tine  soItB  were  institated  by  creditors  attaeking 
the  asaignnient,  and  also  to  an  sllowsnce  of 
cftonsd  fees  for  the  aervices  of  his  attorneys 
rendered  prior  to  that  time. 

fib  Tbe  aUowanee  of  separate  fees  to  attorneys 
CDployed  by  tbe  assignee  waa  not  the  taxation  of 
Bare  than  one  fee  in  the  case,  within  tbe  mean- 
lag  of  Gen.  St.  c.  26,  f  82,  wbere  one  of  a  firm  of 
strvmeyv  eniploy«]  by  the  assignee  dies,  and  an- 
other atMoey  waa  snbstltoted  in  bis  plaee;  diere 
beisg,  m  a  matter  of  law  and  feet,  but  one  at- 
toraey  or  firm  of  attorncya  employed. 

7.  A  mortgage  P"£Ported  to  have  been  exe 
cned  OctobCT  6,  jE880.  by  a  corporatjon,  to  VI., 
to  indeniBity  him  agamst  loss  by  reason  of  his 
■oretyriiip  for  tbe  corporation.  E.  was  a  atock- 
bokler.  and  tbe  father  of  the  president  and  sec- 
TFttry.  of  the  companv.  At  the  foot  of  the  mort- 
gage was  a  stipolatioD  Oat  it  was  not  to  be  fore- 
Cmed,  aBle«a  absolotely  neceaiary  to  "protest" 
Slid  mortgage.  Tbe  mortgage  was  never  record- 
*n,  and  was  not  acknowledged  until  December 
17,  HVIL  jHt  before  aa  assignmeat  was  exeented 


the  cotporatfon  for  the  benefit  of  orediton. 
e  mortgage  was  kept  in  a  drawer  of  tbe  safe 

of  the  corporatloD,  which  drawer  waa  under  the 
control  of  B.,  and,  about  the  time  at  the  awitgn- 
raent,  waa  delivered  by  £.  to  his  attorney,  who 
waa  also  attorney  for  the  corpoxation,  and  be- 
came the  attorney  for  the  assignee,  with  direc- 
tion to  protect  his  interest.  The  assignment 
was  held  to  he  fraudulent  Btid,  that  attach- 
ing (Creditors  are  «ititled  to  priority  over  the 
mortgage,  and  that  E.  is  to  be  treated  as  an  un- 
secured creditor. 

Appeal  from  circuit  court,  Jetterson  eoun^. 

"Not  to  be  officially  reported." 

Consolidated  actions  by  J.  H.  Riley  and 
others  against  the  Etherldge  Uanufactnrlng 
Company  and  others  to  set  aside  an  asalgn- 
ment  for  the  benefit  of  creditors,  and  by 
George  Straeffer,  Jr.,  to  settle  the  assigned 
estate.  Judgment  setting  aside  the  assign- 
ment, and  glrlng  priority  to  certain  attaohiog 
creditors,  and  tbe  Louisville  Banking  Company 
and  others  appeal.  Certain  Jadgmenta  and  as- 
ders  reversed,  and  others  affirmed. 

C.  B.  Seymour  and  Chas.  Y.  Halsewede.  for 
Btraeffer,  assignee.  T.  Hagan  and  Isaac  T. 
Woodson,  for  J,  H.  Riley.  John  Barret  and 
0.  B.  Seymour,  for  Brown,  De  Turck  &  Co. 
Strother  &  Gordon,  for  J.  M.  Robinson  &  Co. 
Humphrey  &  Davie  and  Callaway  &  Miller, 
for  Merchants'  Nat.  Bank.  W.  O.  Harris,  for 
Citizens'  Nat.  Bank.  Barnett,  Miller  &  Bar- 
nett,  for  Loolsrllle  Banking  Co.  Lane  &  Bur- 
nett and  O.  B.  Seymour,  for  N.  V.  Bttaeridge. 

GUPET,  J.  The  Etherldge  Bfannfaetoilng 
Company,  a  corporation,  made  an  aaslgnment 
December  17,  1S90,  to  George  Btraeffer,  Jr., 
SB  alleged,  for  the  benefit  of  all  its  cFMUtms. 
On  tbe  18th  of  August  1891,  J.  H.  BUey  In- 
stituted suit  against  said  eorpoiatlon  and  tbe- 
aesignee  and  the  stockboldera,  taidlTidaally, 
seeking  to  make  them  llaMe  for  hts  debt  soeA 
on,  and  also  set  up  the  fact  of  tbe  assign- 
ment, and  asked  for  a  settlement  of  the  'Sane; 
charging  negligence,  etc.,  on  tbe  part  of  the- 
asslgnee.  Tbe  allegations  setting  up  the  a»- 
slgnment  were  finally  withdrawn  by  RUey. 
It  was  also  held  that  the  stockholders  were 
not  IndlTldually  liable  for  bis  debt  It  also 
appears  that  the  assignee,  at  first  by  cross 
action,  sought  to  obtain  a  settlement  of  tbe 
estate,  but  finally  withdrew  seme,  and  on 
November  6,  18D1,  Instituted  suit  No.  46,00L 
for  a  settlement  of  the  assigned  estate.  It 
also  appears  that  J.  8.  Callaway,  tbe  Mer- 
chants' National  Bank,  J.  M.  Robinson  ft  Co.* 
the  Citteens'  National  Bank,  and  tbe  -Lauls- 
vlUe  Banking  Company  each  filed  -aopamte 
sutts  against  tbe  said  corpomtfon;  the  as- 
signee being  made  a  party  to  part.  If  not 
to  all,  of  the  said  suits.  Tbe  above-aamca 
suits,  together  with  that  of  J.  il.  Riley  and  the 
suit  (No.  45,001)  by  the  assignee  for  a  'setfle- 
ment  of  the  estate,  were  all  consolidated  and 
heard  tc^ether.  The  creditors  attacked  the 
assignment,  and  sought  to  have  it  set  aside, 
for  tbe  reason  that  tbe  same  was  frandulent, 
and  made  with  the  intent  to  binder,  delay, 
and  defraud  creditors;  and  aU>of  said  ondlt- 
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-on  sued  out  attachments  for  their  several 
debts,  which  were  «ucnted  on  the  said  as- 
Bignee;  and  be  was  also  snmmoned  as  gar- 
atefaee.  M.  N.  Etherldge,  one  of  the  stock- 
holders of  said  corporation,  asserted  a  mort- 
gage lien  apon  the  proceeds  In  the  hands  of  , 
said  assignee  for  the  sum  of  $6,000,  besides  | 
Interest;  his  claim  being  based  upon  an  un-  j 
■recorded  mortgage  given  upon  part  of  the  i 
assigned  estate,  and  dated  October  6,  1889.  , 
The  court,  upon  final  hearing,  adjudged  the  [ 
assignment  to  have  been  fraudulently  made,  | 
and  set  the  same  aside,  and  held  it  for  naught,  i 
From  that  judgment,  Brown,  De  Turck  &  Co.,  i 
etc.,  have  appealed.  On  the  question  of  pri- 
ori^ of  attachments,  the  court  adjudged  that  | 
f.  H.  Blley  Is  «itltled  to  the  first  lien  on  the 
attached  funds,  to  the  extent  of  only  his 
costs,  not  exceeding  f30;  that  J.  S.  Callaway 
Is  entitled  to  the  second  attachment  Hen  for 
his  debt;  the  Merchants'  National  Bonk,  to 
the  third  attachment  lien;  J.  M.  Robinson, 
to  the  fourth  attachment  lien;  Citizens'  Na- 
tional Bank,  to  the  fifth  attachment  lien; 
and  the  Louisville  Banking  Company,  to  the 
sixth  attachment  lien,— to  the  extent  of  the 
amotmt  adjudged  each  of  them.  The  Judg- 
ment allowing  N.  N.  Stherldge's  claim  ,  of 
46,000  was  resisted  by  the  attaching  credit- 
ors, and  is  also  before  us  for  revision. 

The  testimony  in  this  case  fully  sustains 
the  Judgment  of  the  court  In  setting  aside  the 
assignment,  and  holding  same  for  naught. 
We  cannot  assent  to  the  contention  that  a 
corporation  cannot  have  a  fraudulent  Intent. 
The  acts  of  those  authorized  to  act  for  a  cor- 
poratl(Mi  are,  bi  fact  and  in  law,  the  acts  of 
the  corporation,  and  it  must  be  held  to  in- 
tend that  which  the  acts  Indicate. 

It  Is,  however,  the  contention  of  the  as- 
signee, as  well  as  of  Brown,  -De  Turck  &  Co., 
that,  the  corporation  being  Insolvent,  Its  as- 
sets, as  a  matter  of  law,  must  be  dlstribnted 
pro  rata  among  its  creditors;  and  numerous 
authorities  are  cited  to  sustain  their  conten- 
tion. It  may  be  true  that  some  courts  have 
•o  held,  and  that  others  have  used  expres- 
sions, in  the  discussion  of  cases  before  them, 
from  which  It  might  be  inferred  that  the 
courts  were  so  holding.  In  some  of  the  states, 
we  apprehend,  there  are  statutes  which  make 
stockholders  or  directors  trustees  for  the 
iwneflt  of  the  creditors;  but  we  are  of  the 
opinion  that  the  weight  of  authority,  as  well 
as  the  reason  of  the  law.  places  the  property 
of  a  corporation  upon  the  same  footing  as 
that  of  an  Individual,  so  far  as  the  rights  or 
priorities  of  creditors  are  concerned.  In  Hol- 
11ns  V.  Iron  Co.  (decided  In  1893)  160  U.  S. 
871,  14  Sup.  Ct  127,  the  court,  in  a  well-con- 
Bldered  opinion,  seems  to  hold  that  the  prop- 
Mty  of  a  corporation,  so  far  as  creditors* 
rights  are  concerned.  Is  to  be  distributed  or 
disposed  of  In  the  same  manner  as  that  of  a 
natural  jfenon.  We  quote  as  follows  from 
the  opinion  in  HoUins  v.  Iron  Co.: 

"While  It  la  true  that  language  has  been  fre- 
4iientl7  naed  to  the  ^ect  that  the  assets  oC  ft 


cofporatlon  are  a  trust  fund  held  by  a  corpora- 
tion for  the  benefit  of  credltws,  this  has  not 
been  to  ccmvey  the  Idea  that  there  Is  a  direct 
and  express  trust  attached  to  the  property. 
As  said  In  2  Pom.  Eq.  Jnr.  par.  1046,  they  'are 
not,  In  any  true  and  complete  sense,  trusts,  and 
can  only  be  called  so  by  way  of  analogy  or 
metaphor.'  To  the  same  effect  are  decisions 
of  this  court.  The  case  of  Oraham  v.  Bailroad 
Co.,  102  U.  S.  148,  was  an  action  by  a  subse- 
qurat  creditor  to  subject  certain  property,  al- 
leged to  have  been  wrongfully  conveyed  by  the 
corporation  debtor,  to  the  satisfaction  of  his 
Judgment  And  the  very  pnqtosltlon  here  pre- 
sented was  then  considered,  and  In  respect  to  It 
the  court,  by  Mr.  Justice  Bradley,  said  (page 
160): 

"  'It  Is  contended,  however,  by  the  appel- 
lant, that  a  corporation  debtor  does  not  stand 
on  the  same  footing  as  an  Individual  debtor: 
that,  whilst  the  latter  has  supreme  dominion 
over  his  own  property,  a  corporation  Is  a  mere 
trustee,  holding  Its  property  for  the  benefit  of 
Its  stockholders  and  creditors;  and  that  If  it 
fail  to  pursue  Its  rights  against  third  persons, 
whether  arising  out  of  fraud  or  otherwise.  It  Is 
a  breach  of  trust,  and  creditors  may  come  Into 
equity  to  compel  an  enforcement  of  the  cor- 
porate duty.  This,  as  we  understand,  Is  the 
substance  of  the  position  taken.  We  do  not 
concur  In  this  view.  It  is  at  war  with  the 
notI(»i8  which  we  derive  from  the  English  law 
with  regard  to  the  nature  of  corporate  bodies. 
A  corporation  Is  a  distinct  entity.  Its  afCalra 
are  necessarily  managed  by  officers  and  agents, 
It  la  true;  but.  In  law.  It  Is  as  disthict  a  be- 
ing as  an  Individual  Is,  and  is  entitled  to  boM 
property  (If  not  contrary  to  Its  charter)  as 
absolutely  as  an  Individual  can  hold  It.  Its 
estate  la  the  same,  Its  Interest  Is  the  same,  Its 
possession  Is  the  same.  Its  stockholders  may 
call  the  officers  to  account,  and  may  prevent 
any  malversation  of  funds  or  frauduloit  dis- 
posal of  propaiy  on  their  part  But  that  Is 
done  In  the  exercise  of  thdr  corporate  Inter- 
ests, but  coincident  with  them. 

"  'When  a  corporation  becomes  Insolvent  It 
Is  so  far  civilly  dead  that  Its  property  may  be 
administered  as  a  trust  fund  for  the  benefit  of 
Its  fitockhold^  and  creditors.  A  court  of  equi- 
ty, at  the  Instance  of  the  propw  parties,  will 
then  make  those  ftmds  trust  funds,  which.  In 
other  circumstances,  are  as  much  the  absolute 
property  of  the  corporation  as  any  man's  prop- 
erty Is  his.' 

"With  reference  to  the  suggestion  In  the  last 
paragraph,  It  may  be  observed  that  the  court 
does  not  attempt  to  determine  who  are  proper 
parties  to  maintain  a  suit  for  the  admh^tratlou 
of  the  assets  of  an  Insolvent  corporation.  AJI 
that  it  decides  is  that,  when  a  coiut  of  equity 
does  take  Into  Its  possession  the  assets  of  an  In- 
solvent corporation.  It  will  administer  them  on 
the  theory  that  they.  In  equity,  belong  to  tbe 
creditors  and  stockholders,  rath»  than  to  tbe 
corporation  Itself.  In  other  words  (and  that  is 
the  Idea  which  underlies  all  these  expressions 
In  TetiaxauM  to  'tnist*  In  connection  with  the 
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property  of  a  corporation),  the  corporation  !• 
an  entl^  distinct  from  Its  Btockholdera  as  from 
its  creditors.  Solvent,  it  holds  Its  property  as 
an  Individual  holds  his,— free  from  the  touch 
of  8  creditor  who  has  acqnlred  no  lien;  tree, 
also,  from  the  tcmch  of  a  stockholder  who, 
though  equitably  interested  In,  has  no  legal 
light  to,  the  property.  Becoming  Insolvent,  the 
equitable  Interest  of  the  stockholders  In  the 
property,  together  with  their  conditional  lla* 
blUty  to  the  creditors,  places  the  property  In 
the  condition  of  a  trust,  first  for  the  creditors, 
and  then  for  the  stockholders.  Whatever  of 
trust  there  Is  arises  from  the  peculiar  and  di- 
verse equitable  rights  of  the  stockholders,  as 
against  the  corporation,  in  Its  property,  and 
their  condiUoual  llabllfty  to  Ite  creditors.  It  Is 
rather  a  trust  In  the  administration  of  the 
assets  after  possession  a  court  of  equity, 
than  a  trust  attaching  to  the  property,  as  such, 
for  the  direct  benefit  of  either  creditor  or  stock- 
holder. Again,  In  the  case  of  Railway  Go.  v. 
Ham,  114  U.  S.  687,  5  Sup.  Ct  lOSl,  it  appear- 
ed that  four  railway  corporations,  owing  debts, 
were  consolidated  under  authority  of  law,  and 
fay  the  tams  of  the  consolidation  agreement 
the  new  corporation  was  to  protect  the  debts 
of  the  old.  Subsequently  the  new  corpora- 
tion executed  a  mortgage  on  all  its  property, 
and  In  a  contest  between  the  mortgagees  and 
the  unsecured  creditors  of  one  of  the  constitu- 
ent companies  the  court  held  that  the  lien  of 
the  mortgagees  was  prior.  In  respect  to  this, 
Mr.  Justice  Gray  (page  594,  114  U.  S.,  and 
page  1084,  5  Sop.  Gt.)  thus  stated  the  law: 
It  was  contended  that  the  property  of  the 
Toledo  &  Wabash  Railway  Company  was  a 
trust  fund  for  all  Its  creditors,  and  that  upon 
the  consolidation  tbe  Toledo,  Wabash  ft 
Western  Railway  Company  took  the  property 
of  the  Toledo  &  Wabash  Railway  Company 
charged  with  t9ie  payment  of  all  Its  debt& 
The  property  of  a  corporation  Is  doubtless 
a  trust  fund  for  the  payment  of  Its  debts, 
In  the  sense  that  when  the  corporation  la 
lawfully  dissolved,  and  all  Its  business  wound 
np,  or  when  It  Is  Insolvait,  all  Its  creditors 
are  entitled.  In  equity,  to  have  their  debts 
paid  out  of  the  corporate  property  before  any 
distribution  thereof  among  the  stockholders. 
It  Is  also  true,  in  the  case  of  a  corporation, 
as  In  that  of  a  natural  pwson,  that  any  con- 
veyance of  proper^  of  the  debtor  without 
authority  of  law,  and  In  fraud  of  existing 
creditors,  is  void  as  against  them.'  The  case 
of  Fogg  V.  Bhilr,  Idit  U.  S.  KM,  541,  10  Sup. 
Ct.  388,  presented  a  similar  question;  and 
this  court,  by  Mr.  Justice  field,  observed: 
'We  do  not  question  the  general  doctrine  In- 
voked by  the  apiwUant,  that  the  proper^ 
of  a  railroad  company  Is  a  trust  fund  for  the 
payment  of  Its  debts,  but  do  not  perceive  any 
place  for  its  application  here.  That  doctrine 
.only  means  that  the  property  must  first  be 
appropriated  to  the  payment  of  tbe  debts  of 
the  company,  before  any  portion  of  It  can  be 
-distributed  to  the  stockholders.  It  does  not 
-ineaa  that  the  propertj  la  so  affected  bf  tbe 


Indebtedness  of  the  company  that  it  cannot 
be  sold,  transferred,  or  mortgaged  to  tmua 
fide  purchasers  for  a  valuable  consideration, 
except  subject  to  the  liability  of  being  ap* 
propriated  to  pay  that  indebtedness.  Such 
a  doctrine  has  no  existence.'  In  the  case  of 
Hawkhis  V.  Glenn.  131  U.  S.  319.  332.  »  Sup. 
Ct.  73d.  which  was  an  action  brought  by  the 
trustee  of  a  cori>oratlon  against  certain  of 
Its  stockholders  to  recover  unpaid  subscrip- 
tions, and  In  which  the  defense  of  the  statute 
of  limitations  was  pleaded,  Chief  Justice  Pul- 
ler r^erred  to  this  matter  in  these  words: 
Unpaid  subscriptions  are  assets,  but  bare 
frequently  t>een  treated  by  courts  of  equity 
as  If  Impressed  with  a  trust  sub  modo,  upon 
the  view  that,  the  corporation  being  Insol- 
vent, the  exiatence  of  creditors  subjects  these 
liabilities  to  the  rules  appljcable  to  funds  to 
be  accounted  for  as  held  In  trust,  and  that, 
therefore,  statutes  of  limitation  do  not  com- 
mence to  run,  in  respect  to  them,  until  the 
reteutlun  of  the  money  has  become  adverse, 
by  a  refusal  to  pay  upon  due  requisition.* 
These  cases  negative  the  idea  of  any  direct 
trust  or  lien  attaching  to  the  property  of  a 
corporation  In  favor  of  Its  creditors,  and  at 
the  same  time  are  entirely  consistent  with 
those  cases  In  which  the  assets  of  a  corpora- 
tion are  spoken  of  as  a  'trust  fund,'  using  the 
term  In  the  sense  that  we  have  said  It  was 
used.  The  same  Idea  of  equitable  lien  and 
trust  exists  to  some  extent  In  the  case  of 
partnership  property.  Whenever,  a  partner- 
ship becoming  insolvent,  a  court  of  equity 
takes  possession  of  Its  property,  it  recognizes 
the  fact  that  in  equity  the  partnership  credit- 
ors have  a  right  to  payment  out  of  those  funds 
In  preference  to  Individual  creditors,  as  well 
as  superior  to  any  claims  of  the  partners 
themselves.  And  the  partnership  prop«'ty  is 
therefore  sometimes  said,  not  Inaptly,  to  be 
held  In  trust  for  the  partnership  creditors,  or 
that  they  have  an  equitable  lien  on  such  prop- 
erty. Yet  all  that  is  meant  by  such  expre*- 
stons  Is  the  existence  of  an  equitable  right, 
which  will  be  enforced  whenever  a  court  of 
equity,  at  the  Instance  of  a  proper  party  and 
In  a  proper  proceeding,  has  taken  possession 
of  the  assets.  It  is  never  understood  that 
there  Is  a  specific  lien  or  a  direct  trust.  A 
party  may  deal  with  a  corporation,  in  teepeet 
to  Its  property,  in  the  same  manner  as  with 
an  Individual  owner,  and  with  no  greater  dan- 
ger of  being  held  to  have  received  Into  bis 
possession  property  burdened  with  a  trust  or 
Uen.  The  officers  of  a  corporation  act  in  a 
fiduciary  capacity.  In  respect  to  Its  property 
in  their  hands,  and  may  be  caUed  to  account 
for  fraud,  or  sometimes  even  mere  misman- 
agement. In  req)ect  thereto;  but,  as  between 
itself  and  its  creditors,  the  corporation  is  sim- 
ply a  debtor,  and  does  not  hold  its  property 
In  trust,  or  subject  to  a  Hen  In  their  favor, 
in  any  other  sense  than  does  an  Individual 
debtor.  That  Is  certainly  the  general  rule, 
and,  U  there  be  any  exceptions  thereto,  th^ 
an  not  praented  by  any  of  the  tacts  in  ttSm 
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case.  Neither  the  inaolTencf  of  the  corpora- 
tion,.nor  tbe  execution  of  an  illegsl  trust  deed, 
nor  the  failure  to  coUect  In  fuU  all  stock  8n1>- 
scrlptlone,  nor  all  togetho',  gave  to  these  sim- 
ple-contract creditors  any  Hen  upon  the  prop- 
erty of  the  corporatioii,  nor  charged  any  Air 
red  trust  th^eon." 

Id  the  case  of  La  Grange  Bntter-Tub  Co. 
T.  National  Bank  of  Commerce  (decided  by 
the  enpreoK  eonrt  of  MiSBonri  In  26 
9.  W.  710,  the  court.  In  dlscosalng  the  ques- 
tion nnder  consideration,  said:  "The  mere 
Insolvency  of  a  corporation  cannot  have  the 
effect  of  depriving  creditors  of  their  legal 
remedies,  bxit  they  are  at  liberty,  notwlth- 
standli^  the  InsolTency,  to  sue  the  corpora- 
tion In  an  action  at  law,  and  by  means  of 
sncb  iiroceedlngs  establish  a  specific  lien 
upon  the  property  seized  nnder  attachment 
or  execution.  Snch  lien,  when  perfected, 
will  doubtless  entitle  creditors  acquiring  It 
to  a  preference  over  other  unsecured  cred- 
itors. •  *  •"  It  to  true  that  the  court  said 
In  that  case  that:  "After  the  aid  of  a  court 
of  equity  being  Invoked,  and  assets  taken 
into  its  hands,  the  Jurisdiction  necessarily 
becomes  exclusive;  and  the  court  will  pro- 
ceed, in  administering  the  Insolvent  estate, 
apon  the  maxim  that  'equality  Is  equity.*  *' 
But  this  expression  Is  not  applicable  to  the 
case  at  bar,  nor  is  It  necessarily  In  conflict 
with  tbe  doctrines  announced  In  this  case. 
In  the  circuit  court  of  appeals  for  tbe  Sixth 
circuit,  In  the  case  of  Railroad  Co.  v.  BranB 
(decided  in  1896),  the  doctrine  announced  in 
Hidltns  'T.  Iron  Co.  ki  adhered  to  In  the  opin- 
ion, delivered  by  Judge  Lnrton.  14  C.  0.  A. 
116,  66  Fed.  617. 

Tbe  court  In  this  case  having  adjudged 
the  asBlgmnent  void,  it  follows  that  all  steps 
taken  under  or  by  virtue  of  said  tMslgnment 
are  likewise  null  and  void;  hence  this  case 
must  be  treated  as  not  having  been,  in  fact 
or  in  law,  placed  under  the  control  of  a 
court  of  equity,  and  must  stand  upon  the 
same  footing  as  if  the  corporation  had  been 
guilty  of  an  act  which  antliorlzed  the  issu- 
ance of  the  attachments  In  favor  of  Its  cred- 
itors; and  as  held  in  Bank  v.  Payne,  80  Ky. 
446,  8  6.  W.  856,  the  attaching  creditor  was 
entitled  to  a  prior  Hen  upon  the  assets  of  the 
corporation.  The  fraudulent  selling  or  dis- 
posing of  property,  with  intent  to  cheat, 
hinder,  or  delay  creditors,  Is  law  made 
a  ground  of  an  attachment;  and  It  would  be 
strange  Indeed  if  a  fraudtdent  assignment, 
followed  by  a  suit  for  the  settlement  and 
disposition  of  tbe  assigned  property,  coiUd 
be  made  to  defeat  the  attachment  lien  of 
creditors.  The  Judgment  of  the  court  below 
In  giving  priorll7  to  attaching  creditors  Is 
affirmed. 

Oonnael  for  Blley  insists  that  his  attach- 
ment for  the  amount  of  his  debt,  as  shown 
by  his  petition  and  by  his  affidavit,  should 
have  been  held  a  prior  lien  to  that  of  the 
other  attaching  creditors.  It  will  be  seen 
•ttULt  the  attachment  failed  to  specify  ttie 


amount  of  his  debt,  but  that  amount  Is  left 
blank.    After  setting  up  the  style  of  the 
case,  the  attachment  reads  as  follows:  "To 
the  Sheriff  of  Jefferson  Ckinnty,  Greeting: 
You  are  commanded  to  attach  and  safely 
keep  the  property  of  the  defendant  the 
Etheridge  Manufacturing  Co.,  not  exempt 
from  execution,  or  so  much  thereof  as  will 
satisfy  the  claim  of  plaintiff  In  this  action, 
for  ,  and  thirty  dollars  for  costs  there- 
of, and  to  summon  the  garnishee  to  answer 
in  this  action  within  twenty  days  from  the 
service  hereof,  if  served  In  Jefferson  coun^, 
or  thirty  days  If  served  elsewhere  in  tbe 
state.  In  the  Jefferson  circuit  court;  and  you 
will  make  due  return  of  this  order  within 
sixty  days  from  tbe  date  hereof.  Witness: 
John  S.  Cain,  Clerk  of  Said  Court  Tlii-* 
27th  day  of  AprU,    1893.    John    S.  Cain. 
CHerk,  by  Frank  X.  Melxel,  D.  G."  Upon 
the  attachment  is  the  f<^lowlng  Indorsement: 
"George  Straeffer,  Assignee  of  the  Ethe- 
ridge Manufacturing  Co.,  and  George  Straef- 
fer, Jr.,  Garnishee:    Tbe  object  of  this  ac- 
tion is  to  attach  all  money,  property,  choses 
In  action,  or  other  evidence  of  debt,  in  yonr 
hands,  belonging  to  the  Etheridge  Manufac- 
turing Co..  or  In  which  It  has  any  Interest, 
and  to  restrain  you  from  paying  same  to  it, 
or  to  any  one  for  it,  until  further  orders  of 
this  court.    T.  Hagan,  Plaintiff's  Attorney. 
J.  H.  Riley."    The  sheriff's  return  is  as  fol- 
lows:  "Came  to  hand  April  27,  1893,  at 
lOAO  a.  m.    Executed  April  27,  1893,  on 
George  Straeffer,  Jr.,  assignee  of  the  Ethe- 
ridge Manufacturing  Oo.,  a  copy  of  tbe  wifh- 
hi  order  of  attachment,  and  summoned  him 
to  answer  <m  garnishee  herein.    H.  A.  B^le. 
8.  J.  O.,  by  W.  B.  Thixton."    It  is  also  ex- 
ecuted on  the  president  of  said  company. 
After  tbe  Issuing  of  the  other  attachments, 
Rliey  asked  leave  to  amend  tbe  order  of  at- 
tachment nunc  pro  tunc,  by  having  Insert- 
ed in  the  order  of  attachment  the  amount 
of  his  claim,  which  leave  was  refused  by 
the  court    It  is  the  contention  of  Riley  that 
Inaemuch  as  Straeffer  was  a  party  to  tbe  suit, 
and  summoned  as  garnishee,  and  his  petltloD 
and  affidavit  showed  tbe  amount  of  plalntfTs 
debt,  and  the  notice  Indorsed  on  the  attach- 
ment notified  him  to  hold  the  property,  etc.. 
until  further  orders  of  tbe  court,  his  Uen  was 
complete;    and   It  to  contended  that,  as 
Stra^er  made  no  defense  or  objection  ta 
tbe  attachment  nr  summons,  his  Riley's)  at- 
tachment Hen  for  the  amount  of  hto  debt 
should  have  been  adjudged  to  him.   It  •eems 
to  us  that  under  the  facts  in  thto  case  the 
omission  to  state  the  amount  of  plalnttfTs 
claim  was  merely  a  clerical  error  upon  the 
part  of  the  clerk  of  the  court,  and  for  which 
Riley  was  in  no  way  Uamable;  and  Inas- 
much as  his  petition  and  affidavit  clearly 
showed  the  amount  of  his  debt,  and  the  aole 
object  being  to  garnish  the  funds  In  tOt 
hands  of  the  so-called  assignee,  the  amend- 
ment he  asked  to  be  allowed  to  make  was 
not  In  any  sense  prejudicial  to  the  rights  ot 
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the  other  litigants,  and  the  amendment 
should  be  allowetl.  and  a  prior  Hen  allowed 
to  him  on  the  attached  fund  or  property; 
and  the  Jndffment  of  the  court  below,  refa»- 
ing  to  allow  the  amendment,  and  dtsallow- 
Ing  the  lien  tor  the  amount  of  Riley's  judg- 
meat  debt.  Is  reversed. 

It  is  the  contention  of  the  LoniSTllle  Bank- 
ing Company  that  the  astfgnee  in  this  case 
BboDld  not  have  bad  any  allowance  for  his 
services,  nor  any  aUowance  for  connael 
fees;  and  It  cites  Scott  t.  Strauss,  14  Ky. 
Law  Bep.  S92,  and  York  t.  Ferrell,  Id.  207; 
and  it  also  contends  that  only  one  fee  can  be 
ta3£d  as  costs  In  the  case,  and  cites  Qra.  St. 
c.  26,  S  32.  We  do  not  think  the  decisions 
cited  are  concIoslTe  In  this  case.  They  are 
decisions  of  the  superior  court,  and  the  facts 
in  the  cases  are  not  stated.  It  will  also  he 
seen  that  Polk  &  Hulsewede  were  first  the 
attom^s  for  the  assignee,  and  Polk  died^ 
and  It  seems  that  S^moor  was  substituted 
In  the  place  of  Polk;  hoice,  as  a  matter  of 
law  and  fact,  there  was  but  one  attorney  or 
firm  of  attotne^ys  employed,  and  the  separate 
fees  allowed  were  doubtless  Intended  as  a 
settlement  of  the  amount  due  to  the  former 
and  present  associate  attorneys.  It  also  ap- 
pears that  the  assignee  had  In  fact,  without 
objection  from  the  creditors,  entered  upon 
tbe  execution  of  the  so-called  tmst,  and  ren- 
dered much  Berrlcc,  and  that  his  attorneys 
had  presnmptirely  rendered  considerable 
ferrice  before  the  assignment  was  attacked. 
It  was  therefore  equitable  that  he  should  be 
paid  for  his  serrlceB,  and  allowed  reasona- 
ble counsel  fees  for  all  services  rendered  pre- 
vious to  the  time  suits  wera  instituted  as- 
sailing the  TaUdit|E  of  tha  aaslgnment,  If  not 
longer.  Wa  are  of  the  opinion  that  the  al- 
lowance to-  StraefCer  was  proper,  and  the 
same  Is  affirmed.  Taking  tbe  whole  case  In- 
to consideration,  we  are  of  the  opinion  that 
$1,500  was  sufficient  allawance  for  counsel 
fees,  and*  the  Judgment  allowing  any  sum  In 
excem  thereof  ir  rercrred.  The  court  be- 
low will  apportion  the  sum  allowed  among 
the  alturueys. 

R  to  contend  that  tire  pelfftion^  ef  the  OW- 
mam'  NatkmoT  Bank?  did  not  antherln  the 
attachment  In  Ms  behalf;  hence  It  is  dadmei 
tl»t  It  shaidd  not  have  been  olhwed;  bat 
we  am  of  the  t^lstMi  tbst  tlie.  arermenta  in 
the  petition,  togetbor  wltli  tbm  amendmants 
prt^riy  allowed,  trcne  sufficient  to  authorise 
tba  Judgment  of  the  court  suetalnlng  the  at- 
tachment, and  glTli^  It  the  priority  allowed 
to  it. 

It  is  the  contention  of  the  Lonlsvllle  Bank- 
\ng-  Oompany  and  otiiers  tfiat  the  court  erred 
in  allowtng  to  N.  N.  Btherldge  hla  mortgi^ 
lien  of  96,000,  with  Interest,  amounting  In  all 
to  the  sum  of  «6,800.  It  wlU  be  sera  that 
the  mortgage  purports  to  have  been  executed 
til*  etb  day  of  October,  ISSd,  to  Indemnify 
N.  y.  BtlWBldee  gainst  loss  by  reason  of 
tali  Mntnlilp  «»  the  LotdsTlUe  Banking 
Oompany,  far  tbe  baneftt  ot  the  BUMddae 


Manufacturing  Company,  on  a  note  for 
$8,lti0.'  Said  mortgage  was  nev«-  recorded. 
The  proof  further  shows  that  on  the  daj^  of 
the  asfiigtunent,  and  before  the  assignment 
was  execnted,  the  corporation  acknowledged 
said  mortgage  before  the  clerk  of  the  Jeffer- 
son county  court,  but  no  memorandum  of 
such  acknowledgment  appears  on  tbe  copy 
of  the  mortgage  herein.  It  Is  claimed  that 
the  $8,100  note  was  renewed  several  times, 
and  that  on  the  15th  day  of  December,  189*>, 
there  was  96,000  balance  due,  for  which  a 
new  note  was  executed  to  tbe  Louisville 
Banking  Company  for  $6,000,  dhe  in  three 
months,  signed  Xny  N.  N.  Etherldge  and  J.  J. 
Btherldge,  and  Indorsed  as  follows:  "Mhe 
ridge  Manufacturing  Company,  by  Jas.  J. 
Btherldge,  Secretary."  It  seems  that  N. 
Btherldge  la  the  same  as  N.  N.  Btherldge, 
named  in  the  nwrtgage.  At  the  foot  of  said 
mortgage  the  following  apfMara:  "October 
6,  1880.  It  Is  also  understood  and  agreed 
between  parties  of  the  first  part  and  parties 
of  second  part  that  this  mortgage  Is  not  to 
be  foreclosed  unless  It  is  absolute^  neces- 
sary to  pnotest  said  mortgeae.  [^IgnedJ 
Btherldge."  The  mortgage  seems  to  be  wlt- 
nesaed  by  Henry  H.  Flaspoehler  and  Jbmes 
C.  Ogeden.  The  Indorsement  at  Che  toot  of 
the  mortgage  seems  to  be  witnessed  by  Hen- 
ry Flaspoehler.  It  will  be  seen  from  the 
record  that  the  said  mortgagee  was  one  of 
the  incorporators  and  a  stockholder  of  the 
Btherldge  Manufacturing  Company,  and  the 
father  of  the  president  and  secretary  of  said 
company,  and  at  the  time  of  the  assignment 
the  three  Etherldges  owned  all  the  stock  of 
the  said  company,  and  that  no  attempt  w>as 
made  to  enfooce  the  oolladion  of  said  mort- 
gage In  (Tueetlon  until  the  19th  of  November 
1302.  The  mortgage  in  question  was,  as  Is 
testified  to,  hept  In  a  drawer  of  Uie  siafe  of 
the  Bth^ldge  Manufacturing  Company, 
which  drawer  waa  under  the  control  of  the 
mortgagee  and  that  about  the  time  o£  the 
aaaigBmeirt,  or  very  Portly  befion,  tdte- mort- 
gage was  delivered  by  tHe  mortgncee  to  litB 
attorney,  Polk,  with  dlreotlons,  aa  la  elainwd, 
to- protect  hla  Intereat  It.  also  appears  tiiat 
the  said  Polk  was-  the  attorn^  fOr  the  cor- 
poration, and  became  the  attorney  for  tbe 
assignee.  It  Is  very  evident  in  this  case  that 
the  reason  for  the  n»catl<Hi  of  the  mortgage, 
and  witliholdlng  It  from  record,  was  to  give 
greater  credit  to  the  corporation,  of  which 
the  mortgagee  was  one  of  the  principal 
stockholders,  ttian  It  could  otherwise  obtain, 
and  at  the  same  time  to  give  a  preference  to 
the  mortgagee  over  other  creditors.  It  also 
appears  that  a  part  of  the  debts  due  other 
creditors  was  created  after  the  execution  of 
the  mortgage,  and  some,  It  seems,  before  Its 
execution.  The  addition  or  condition  annex- 
ed to  the  mortgage  also  indicates  very  dear- 
ly that  it  was  not  to  be  enforced,  except  In 
some  emergency;  and  it  may  well  be  doubt- 
«A  whether  It  was  Intended  Cor  any  pnrpop 
except  ta  pnrent  osdlnuT  cndltora  aC 
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corporation  from  collecting  their  debts  in 
the  event  of  the  failure  of  said  corporation, 
or  in  the  event  of  euch  an  asBlgament  as  has 
been  made  in  this  case.  Taking  Into  consid- 
eration all  the  facts  and  clrcnmstances  prov- 
en in  this  case,  it  seems  to  ns  that  N.  N. 
Etherldge  should  not  have  been  allowed  a 
prior  Hen  upon  the  assets  of  the  corporation. 
The  Judgment  allowing  said  mortgage  Hen  of 
$6,900  as  a  preferred  claim,  and  giving  It  a 
prior  Hen  to  that  of  the  attaching  creditors, 
should  not  have  been  allowed;  and  the  Judg- 
ment allowing  same  as  a  prior  Hen  upon  said 
assets  is  reversed,  and  Etherldge  is  placed 
upon  the  footing  of  creditors  having  no  at- 
tachment Hen.  The  other  judgments  and  or- 
ders, not  herein  reversed,  are  affirmed,  ex- 
cept that  the  attachment  talcen  must  be 
modified  so  as  to  conform  to  this  opinion, 
and  the  cause  remanded  for  further  proceed- 
ings consistent  with  this  opinion. 


HALLON  V.  CENTER  et  sL 
(Oonrt  of  Aroeab  of  Kentncky.    Oct  27,  1897.) 
Bliotioks — Cbrtificatb  or  Noiiikatio7( — Duties 
or  Clrbk  as  to  Puci:<q  Ni.h«s  ox  Ballots. 

1.  Kf.  St  1 14QS,  RKoIatinK  primatr  elections, 
provides  tliat  the  county  cleric  shall  cause  to  be 
printed  on  the  Te^iective  IwllotB  the  names  of  the 
candidates  nominated  br  convention  or  primary 
election,  as  certified  to  lum,  and  that  "the  certifi- 
cate of  nomination  by  a  convention  or  primary 
election  shall  be  in  writing,  and  shall  contain  the 
name  of  each  person  nominated,  his  residence 
and  the  office  tor  which  he  is  nominated,"  and 
ttiat  "said  certificate  shall  be  signed  by  the  pve- 
siding  officer  and  secretary  of  such  convention, 
or  by  the  chairman  and  secretair  of  the  county, 
city  or  district  committee,  who  sha!!  add  to  tbeir 
sl^iatnres  ihtir  respective  places  of  residence  and 
acknowledge  the  same  before  an  officer  dd!y  au- 
thorized to  administer  oaths."  Eeld  that,  wberie 
the  clerk  knows  that  the  persons  signing  the  cer- 
tificate as  chairman  and  secretary  of  the  county 
committee  are  in  (act  snch,  it  Is  his  duty,  in  ab- 
sence of  contest  or  dispute  by  others,  to  give  full 
credit  to  the  certificate,  although  not  acknowl- 
edged, and  to  place  upon  the  ballot  the  name  of 
the  person  certified,  although  the  certificate  does 
not  state  the  residence  of  such  person,  or  tiie  resi- 
dence of  the  officers  signing  the  certificate,  unless 
the  clerk  demands  other  proof  of  those  facts,  and 
It  is  not  furnished;  those  requirements  of  the 
statute  being  directory,  merely,  and  not  manda- 
tory. 

2.  A  nominee  who  files  his  certificate  of  nom- 
ination less  than  IB  days  before  the  election  Is 
not  entitled  to  have  his  name  placed  on  the  bal- 
lot; the  requironeat  of  the  s^tute  that  it  ^ail 
be  filed  at  least  tliat  long  before  the  election  be- 
ing mandatory. 

3.  The  requirement  of  the  statute  tiiat  the  cer- 
tificate of  nomination  shall  be  filed  not  more  than 
80  days  before  tiw  election  is  directory,  merely, 
and  the  nominee  kwes  no  right  by  filing  it  sooner. 

Appeal  from  circuit  ooort,  daric  connt7. 

"To  be  officially  reported." 

Petition  by  G.  T.  Center  and  others 
against  J.  B.  Hallon,  conn^  clerk,  for  a  writ 
of  mandamus.  Judgment  for  plaintiffs,  and 
defendant  appeals.  Reversed  as  to  some  of 
the  appellees,  and  affirmed  as  to  others. 

B.  R.  Jonett  and  Beckner  &  Joaett,  for  wp- 
pAUant   J.  H.  Benton,  for  aniellees. 


LEWIS,  C.  J.  Appellees,  alleging  In  their 
petition  that  at  a  primary  election  held  Sep- 
tember 19,  1896,  under  authority  of  the  exec- 
ntive  committee  of  the  Democratic  party  of 
Wolfe  county,  they  were  nominated  as  candi- 
dates for  various  named  offices,  bronght 
this  action  In  the  Clark  clrcait  court,  Octo- 
ber 22, 1897,  for  a  writ  of  mandamus  requir- 
ing appellant,  county  court  clerk,  to  cause 
to  be  printed  on  the  official  ballots  to  be  pre- 
pared by  him  and  used  in  said  county  at  the 
November  election,  1807,  their  respective 
names,  as  candidates  for  said  offices,  as  fol- 
lows: Q.  T.  Center,  for  county  Judge;  J.  F. 
Vansant,  circuit  court  clerk;  Silas  Tntt 
county  court  clerk;  A.  T.  Combs,  sheriff; 
Isaac  W.  Combs,  Jailer;  6.  W.  SaUy,  as- 
sessor; John  W.  Tanlbee,  superintendent 
of  common  schools;  J.  W.  Sample,  coroner: 
John  Creech,  surveyor;  John  D.  Row,  Jr., 
Justice  of  the  peace;  Preston  Holland,  Jus- 
tice of  the  peace;  Peter  R.  Legg,  Justice  of 
the  peace;  J.  W.  Drake,  constable;  Sylves- 
ter Norman,  constable;  James  W.  Rose,  con- 
stable. On  the  same  d^  (October  22,  1807). 
appellant  entered  his  appearance,  waiving 
service  of  notice;  and  thereupon,  the  par- 
ties consenting,  the  case  was  submitted  for 
trial  by  Leland  Hathaway,  special  Judge 
Appellant  then  filed  a  general  demurrer  to 
the  petition,  which  was  overruled;  and 
there  being  tendered  by  him  no  other  plead- 
ing, Judgment  was  rendered  for  the  writ  of 
mandamoB  as  prayed  for  by  appellees;  and 
an  appeal  from  that  Judgment  having  been 
granted,  and  the  parties  uniting  in  a  iirotion 
to  immediately  docket  and  submit  the  case. 
It  Is  now  before  this  court  for  decision. 

The  sections  of  the  Kentucky  Statutes  ap- 
plicable, and  upon  construction  of  which  the 
determination  of  the  questions  involved  de- 
pends, are  as  followa: 

"Sec  14E3.  Tbe  county  derk  of  each  ooan- 
ty  shall  cause  to  be  printed  on  the  respec- 
tive ballots  the  names  of  the  candidates 
nominated  by  the  convention  or  primary 
election  of  any  party  that  cast  two  per  cent 
of  the  total  vote  of  the  state  at  the  last  pre- 
ceding general  election  as  certified  to  said 
clerk  by  the  prraldlng  officer  and  secretary 
of  such  oonvention.  or  In  case  of  primary 
election,  by  the  chairman  and  secretary  of 
any  county  or  district  committee.  •  •  • 
The  certificate  of  nomination  by  a  conven- 
tion or  primary  election  shall  be  in  writing, 
and  shall  contain  the  name  of  each  person 
nominated,  his  residence  and  the  office  for 
which  he  Is  nominated,  and  shall  designate 
a  tltie  for  the  party  or  principle  which  snch 
convention  or  primary  election  repreeents 
together  with  any  simple  figure  or  device  by 
which  its  list  of  candidates  may  be  desig- 
nated on  the  ballote;  said  certificate  shall 
be  signed  by  the  presiding  officer  and  secre- 
tary of  such  convention,  or  b|r  the  chalrmau 
and  aeeretary  of  the  conntyt  etty  or  district 
committee,  who  shall  add  to  tbelr  risnatmcB 
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tlieir  reapectlTe  places  of  reflldence  and  ac- 
knowledge tbe  same  before  an  officer  duly 
anthorlzed  to  admlolster  oaths.  *  *  *" 

"Sec.  1456.  •  *  •  Certiflcatffl  and  petltKois 
ta  iK»nlnation  herein  directed  to  be  filed  with 
the  clerk  of  a  county  shall  be  filed  not  more 
than  sixty  and  not  less  than  fifteen  days  be- 
fore the  election." 

Bach  of  appellees  filed  with  appellant,  as 
clerk  of  the  county  court,  a  certificate  signed 
by  O.  C.  Hanks,  chairman,  and  attested  by  J. 
R.  Carroll,  secretary,  of  the  Democratic  com- 
mittee of  Wolfe  county,  showing  that  he  had, 
at  a  primary  election  held  In  the  tbiIous  pre- 
cincts, been  duly  elected  the  Democratic  nom- 
inee for  the  particular  office  tboreln  mention- 
ed, to  be  voted  for  at  the  November  election, 
1SD7,  except  James  R.  Ross  and  John  Creech, 
neither  of  whom  filed  any.  AU  the  c^tlfi- 
cates  were  filed  durti^  the  period  prescribed 
by  statute,  except  one  by  6.  W.  Sally  and 
another  by  J.  F.  Sample,  filed  October  ISth, 
less  than  15  days,  and  one  filed  more  than  60 
days,  before  the  election.  But  not  one  of 
them  contains  a  statement  of  the  residence  of 
dther  the  nominee,  dialrman,  or  secretary; 
nor  were  any  of  the  certificates  acknowledg- 
ed, by  either  the  chairman  or  secretary,  before 
an  officer  authorized  to  administer  oaths.  The 
question  thus  arises  whether  any  of  tbe  de- 
fects or  omissions  referred  to  Justified  appel- 
lant In  refusing,  as  he  did,  to  cause  tbe  names 
of  appellees  to  be  printed  on  the  ballots  as 
candidates  for  the  respective  offices.  He  was 
not  Justified  in  so  refusing  If  pertinent  provi- 
sions of  the  two  sections  quoted  be  directory, 
merely,  and  not  mandatory.  It  is  sometimes 
difficult  to  fix  the  line  of  demarkatiou,  but  the 
rule  by  which  to  determine  when  a  statute  is 
only  directory  is  well  stated  in  Cooley,  Const. 
Llm.  p.  02,  as  follows:  "Those  directions  which 
are  not  of  the  essence  of  the  thing  to  be  done, 
but  which  are  given  with  a  view  merely  to 
the  proper,  orderly,  and  prompt  conduct  of 
the  business,  and  by  a  failure  to  obey  which 
the  light  of  those  Interested  will  not  be  preju- 
diced, are  not  commonly  to  be  regarded  as 
mandatory;  and  If  the  act  Is  performed,  but 
not  in  the  time  nor  In  the  precise  mode  indi- 
cated. It  may  still  be  sufficient.  If  that  which 
Is  done  accomplishes  the  substantial  purposes 
of  the  statute."  And  that  rule  has  been  unl- 
formly-~though  not  stated  in  that  exact  lan- 
ffnage— recognized  and  applied  by  this  court 
The  thing  Intended  to  be  done  by  the  two 
wctlonB,  ta  the  case  of  a  party  convention  or 
primary  election,  is  the  printing  on  the  re- 
spective ballots  of  the  names  of  candidates 
of  whose  nomination  tbe  county  court  clerk  has 
proper  and  satisfactory  evidence.  But  the 
only  mode  provided  for  showing  the  fact  Is  a 
certificate  of  the  presiding  officer  and  secre- 
tary of  such  convention,  or,  in  case  of  a  pri- 
mary election,  by  the  chairman  and  secretary 
of  a  county  or  district  committee  of  the  par- 
Ucolar  party.  And  that  main  and  essential 
hut.  In  our  <Hilsion,  was  not  intoided  by  the 
kglslKtiiie  to  be  sbown  In  any  othv  wmy; 


otherwise  the  plan  adopted  for  properly  pla- 
cing before  the  electors  candidates  to  be  voted- 
for  would  be  rendered  useless.  Such  being: 
the  case,  It  would  seem  to  follow,  and  ordina- 
rily would  follow,  that  the  required  certificate 
should  be  treated  as  authentic  only  whefi  the 
chairman  or  presiding  officer,  as  the  case 
may  be,  and  secretary,  have,  according  to  the 
provision  of  the  statute,  added  to  their  signa- 
tures their  respective  places  of  reslilencp,  and 
acknowledged  the  same  before  an  officer  duly 
authorized  to  admlnlst^  oaths.  And  in  our 
opinion  such  requirement  could  not  be  dis- 
pensed with  in  this  case  If  either  right  of  ap- 
pellees to  have  their  respective  names  put  up- 
on the  ballots  had  been  contested  by  others 
claiming  to  have  been  nominated  Instead  of 
them,  or  the  clerk  had  denied,  and  demanded 
other  proof  of,  the  facts  required  to  be  stated' 
In  tbe  certificate.  But  tbe  statement  Is  made 
In  the  petition  (which,  on  tbe  trial  of  tbe  de- 
murrer. Is  to  be  taken  as  true)  that  tbe  per- 
sons who  signed  the  several  certificates  were, 
respectively,  chairman  and  secretary  of  tbe 
Democratic  committee  of  Wolf  county:  that 
It  was  within  the  actual  and  personal  knowl- 
edge of  appellant  that  appdlees  had  been 
nominated  at  the  primary  election,  duly  held, 
as  candidates  for  tbe  several  offices  mentioned 
In  tbe  various  certificates  filed  with  him;  and. 
moreover,  that  he  did  not  refuse  to  put  their 
names  on  the  ballots  because  be  was  unaware 
of  their  regular  nomination,  but  upon  tbe  sole 
ground  that  the  certificates  did  not  conform 
to  tbe  formal  requirement  of  the  statutes. 
Therefore,  as  the  two  sections  relate,  not  to 
the  vital  and  ultimate  matter  of  secm-lng  the 
fair  and  free  election  of  officera  by  the  voters- 
at  large,  and  of  ascertaining  the  correct  re- 
sult thereof,  but  to  tbe  preliminary  matter  of 
Bscertaluiog  and  determining  who  have  been 
nominated  or  selected  by  various  political- 
parties  as  proper  candidates,— generally  de- 
pendent upon  persona  unlearned  of  the  law,— 
we  think  the  maxim  nbould  apply  that  what 
is  allied  and  admitted,  or  not  denied,  should 
be  taken  as  established.  It  thus  results  thatp 
knowing  that  the  two  persons  assuming  to  be- 
chalrman  and  secretary  of  the  county  com- 
mittee were  In  fact  such,  it  was  the  duty  of 
the  clerk,  in  the  absence  of  contest  or  dispute 
by  others,  to  give  the  same  credit  to  the  state- 
ments contained  In  the  certificates  as  they 
would  have  been  entitled  to  If  tbe  required- 
acknowledgment  had  been  made  before  the  of- 
ficer authorized  to  administer  oaths.  And  so, 
of  course,  the  residence  in  Wolfe  county  of 
appellera,  which  is  only  one  of  the  qualifica- 
tions for  such  offices  prescribed  by  law,  hav- 
ing been  alleged  and  not  denied,  should  be 
considffl'ed  established.  But  tbe  two  appellees 
who  did  not  file  any  certificates  at  all  were 
manifestly  not  enUtied  to  have  their  names 
put  upon  the  ballots.  Nor,  Inasmuch  as  there 
are  obvious  and  essential  reasons  for  requir- 
ing the  certificate  of  each  nominee  to  be  filed 
not  less  than  15  days  before  the  electicHi,  wtm 
the  two  who  failed  to  comply  with  that  mo- 
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rlsloD,  that  we  ragaid  maiidatorr«  m  entt- 
tted.  ante  same  reason  does  not,  bowercr, 
appl?  to  that  one  who  filed  Ids  certificate  mora 
tban  80  days  before  the  Section,  because  If  It 
was  actnaUr  In  tbe  poueBsion  of  the  clerk 
not  more  than  60,  nor  less  tban  IS,  dsys  before 
tbe  eleetton.  It  Is  not  material  where  It  msj 
bsTO  been  kqH  or  lodged  In  the  meantime. 
Fw  ihe  reasiHis  given  tiie  judgment  or  orte 
for  the  mandamus  must  be  reversed  as  to  ap- 
pellses  James  B.  Boss,  John  CreetA,  G.  W. 
Sally,  and  J.  F.  Sample^  and  affirmed  as  to  all 
the  otbors. 

BLADES  T.  NEWMAN  et  aL 
<Coart  of  Appeals  of  EeDtnckj.  Oct  23,  1897.) 
EaTOPPEL  TO  Pleau  Ubdrt. 
The  maker  of  a  note  Is  estopped  to  plead 
1UUI7  against  one  wnom  be  haa  indaced  to  pur- 
chase it  his  representation  that  he  had  no  de- 
fense sgBiniM  the  note. 

Appeal  from  clrcnlt  court,  Pendleton  coun- 
ty- 

"Not  to  be  ofllcially  reported." 

Action  by  J.  E.  Blades  against  H.  N.  New- 
man and  others  upon  a  promissory  note. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Reversed. 

Leslie  T.  Applegate,  for  a^ellant  Felix 
€.  Newman,  for  appelteea. 

BURNAM,  J.  ^pellant  sned  appdlee  upon 
a'note  whlcii  he  alleges  appellee  executed  on 
tbe  18th  day  of  March,  1886,  to  Qarvey  A 
Feltraan  &  Co.  for  ^,000,  due  six  months  aft* 
er  date,  and.  that  on  March  2S,  1888,  the  note 
had  becoi  assigned  to  him  tor  value;  that 
Hiere  bad  been  paid,  as  ajveared  by  Indorse- 
ment on  ttie  note,  tdie  Interest  In  fifll  up  to 
that  date,  and  also  the  fartbn  sum  of  |t,878.- 
€t,  leaving'  dne  as  of  that  date  the  som  of 
^0SBa.4Oi  and,  after  credittng  appellee  with 
a  mmber  of  payments,  asks  judgment  for  tbe 
residue.  The  defeasdant  filed  answer  and 
CRMS  petition,  hot  whldi  he  alleges  that  ttie  ln> 
terest  on  tbe  note  was  calculated  at  the  rats 
of  '8  per  cent  per  annum  from  tbe  date  there* 
«f  19  to  the  2Sd  dfl^  of  March,  1888  (the  date 
of  the  HJBSignment  to  appeUant),  and  that  he 
had  paid  thereon  aa  Interest  the  sum  of  f  1,- 
'JOS.(Xi,  or  fSOLUO  more  than  the  amount  dne 
at  0  pat  cent,  whldi  sum  of  ¥S01.30  was 
usury;  and  he  asked  tlut  be  be  giy&i  this  ad- 
dltlMMl  credit  on  tbe  not&  Appelhmt  re- 
pUea  tint  he  did  not  become  the  owner  of  tbe 
note  until  the  31st  day  of  March,  1888;  that 
he  had  not  collected  anything  on  the  note  as 
Intereat  previous  to  that  date;  that  he  was  in* 
dnced  to  purchase  the  note  by  the  solicita- 
tions of  tbe  dtfendant,  and  upon  his  repre- 
sentations ttiat  he  owed  the  face  of  the  note, 
lees  the  Interest  (which  had  been  paid  up  to 
the  28d  of  March,  18S8)  and  the  credit  of 
^,973.60,  and  that  be  had  no  defense  against 
ttie  note,  and  that  it  would  be  an  aocommoda* 
tloQ  for  him  If  ai^iellant  wonU  buy  the  note 


which  he  had  been  sned  on,  and  give  him  adr 
dlttonal  time  to  pay  It;  that  be  bought  tbe 
note  relying  on.  tdwse  repcesentatloDS  ot  de- 
fendant, and  that  by  reaeon  of  these  state- 
ments of  defendant  he  was  estopped  from 
pleading  any  defeoae  to  the  note  that  existed 
at  tbe  time  of  and  prior  to  his  pmiidiase  Uiere- 
of.  Appellee  filed  a  general  demnzcer  to  tbia 
paragraph  of  the  reply,  which  was  sastained. 
and  plalntUf  en^ed.  and  appealed  to  this 
court,  askhog  a  reversal. 

The  qnsstlon  on  the  appeal  la,  was  tbe  plea 
of  estoppel  a  good  defense?  This  questiin 
has  been  very  often  passed  on  by  this  court 
In  the  case  of  Morrison     Beckwlth,  4  T.  B. 
Man.  13,  ifae  court  says:   "It  has  been  so 
often  held  that  the  obligor  or  payor  of  a  note 
may  bar  an  equity  whifdi  he  may  have  agalmt 
an  oUlgee  by  Inducing  the  asdgnee  to  pur- 
chase It,  or     fint  flattering  him  wltb  tbe  aa- 
aurance  that  It  will  be  paid,  that  it  la  onneces- 
aary  to  dte  auttioritles  to  iffove  the  doetrlne." 
In  the  case  of  Wooldrldge  r.  Gates,  2  J.  I. 
Marsh-  223,  where  Judgment  was  resisted  on 
ttie  ground  that  the  note  was  fionoded  on  a 
gaming  consideration,  the  court  «ay  that.  If 
the  principal  oUIgn  In  a  note  in&iced  an  as- 
signee to  pnrduae  it,  he  waives  any  equity 
which  he  may  have  against  the  obligee.  The 
court  In  that  case  oontlnusa:   "If  Gates  had 
Induced  Major  to  purdiase  the  note  from 
Brenham,  and  had  told  Major  he  would  pay  it 
although  !t  vnu  uecnted  upon  a  gaming  con- 
sideration. Gates,       doing  so.  would  have 
precluded  him  from  sll  equitable  defenses 
against.  Bfajor."   In  the  case  of  Ooodloe  t. 
Boss,  y  Dana,  5S>3,  there  was  an  elaborate  ar- 
gument ot  this  vrtuAe  questlan  npcui  a  peti- 
tion for  rehearing,  and  the  court  held  that, 
aa  between  a  debtor  and-  the  aarignae  of  a 
note  who  had  paid  a  valuable  oonald  oration 
therefw  upon  tbe  asaoraace  ot  tbe  obligor 
tiiat  he  would  pay  It,  the  oUtgDc  Is  estopped 
teom  setting  up  any  claim  for  usary  vtal^ 
eslstad  In  the  note  before  the  date  of  tbe  por- 
diaae;  that  tbe  responsibility  of  fba  oUlger 
vested  iq>on  his  promlie  to  pay  the  aounut  so 
advanced  at  Us.  instanae,  and  the  obUgatlon 
vna  the  same  In  good<  consdeoce.  In  law. 
whether  he  had  or  had  not  notice  of  usury. 
In  the  case  of  Smith  v.  Stone,  17  B.  Mom.  171. 
it  was  held  that,  where  an  oMlgor,  wbo  Is  a 
principal  in.  a  note,  encourages  an  aaalsneo  to 
purd^se  it  by  assuring  him  tiiat  It  la  all 
ri^t  and  wlU  be  paid  at  nutmrity.  he  omnot 
avoid  Its  payment  to.  the  aerignee  by  rdyieg 
upon  a  failure  of  oonslderathm.   In  tbe  case 
of  McBrayer  v.  Collins,  18  B.  Mon.  838.  tbe 
court  say  that,  if  the  obllgOT  In  a  note  indncee 
an  assignee  to  take  It  represoittng  tbe  de 
mand  as  good,  and  that  it  vrtll  be  paid  at  ma. 
turlty,  he  cannot  aasst  an  eqnlly  against  tiu 
assignor  to  defeat  the  aaslgnso  In  tbe  re 
covery  of  his  debt   This  question  seems  to  U 
so  thoroughly  settled  by  these  adjudication; 
et  this  court  that  it  Is  nnneeesssry  to  mr^w 
it  f  urthw.   We  think  the  dsCsnee  a  sood  oa^ 
and  that  the.  court  erred  in  snstatzUnc  tb 
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gcoenl  deanzrer,  uaA  far  tiilf  reuoo  Uw 
Jrtriiwt  Is  rvraned,  and  caoM  remanded  for 
pnccedlBg>  ooaslstNit  berewltfa. 


OWESSBOBO  *  N.  BZ.  OO.  w.  BXBOLATti 

(Oont  oC  Appnto  aC  KaBtwkr.  Oet  M,  18BT3 
STtTVTBa— OoaoLusmKBts  or  Bxroixsa  Bitx— 
Bmcr  or  AppmAi.  rK<»i  Ordbb  Apfoihtiko 

ADHiaUTBATOB — C;HA.JI0B  or  VbNLIB  —  ACTIOH* 
FOB  C&USniO    DbaTB  —  PintlTIVB    Dahaocs  — 

JotmiaB  ov  CktMB  o*  Aotiom  toe  Dbath  afd 
Bnmaisa. 

LThe  leiisIatiTe  jonnala  are  not  Bdwiiwihto 

ta  olkow  that  a  atatute  was  not  paaaed  in  con- 
fuuiitr  to  tike  constltational  requirementa,  the 
cuoDed  UU,  when  woperlr  atteated  br  tt« 
PK^dinc  oflwen  of  ma  twa  hOMia,  being  eon- 

chwive. 

2.  Under  Cir.  Code.  I  724,  reffulating  appeala 
from  tbe  coDDty  to  the  drcnit  coart,  miicn  pro- 
videa  for  the  taanance  of  a  auperaedeaa  or  order 
ta  the  jndffe  Kodeaiac  tbe  Jadcment  to  atar  pra* 
eeediocB  Umeoa,  a  defendant  who  Qneatlooa 
^aiatilTa  ri^t  to  aae  as  adminiatrator,  be* 
caoae  of  tfie  iteodency  of  an  appeal  to  the  efr- 
coit  coart  from  the  aider  of  the  conntr  court 
appoiotiDs  him,  Banat  aver  that  a  aiqinaedeaa 
kas  been  iaanad. 

3.  Under  the  act  of  April  9^  1880.  regulating 
tbe  dkange  vt  Temw  In  cml  caaea,  which  jiroTid- 
cd  that  **tfae  action  of  the  court  In  refnaing  or 
grantiriB  aueh  chaDge  of  venue  ihall  be  final 
and  witbont  appeal,'  an  order  refoaiug  a  change 
of  Tenna  cannot  be  rerleirad  eren  upon  appeal 
fma  tbe  Snal  jadgment  hi  the  caae. 

4.  Where  the  action  of  the  court  in  refoelng  a 
dtange  of  Tenne  waa  not  reriewable  on  appeal 
ander  the  law  In  force  when  tbe  action  waa  tak- 
CB.  it  cannot  be  renewed,  aMtongh,  by  a  change 

the  law  before  tiie  motion  for  a  new  trial 
«aa  acted  on,  each  mlinga  are  made  reviewable. 

5.  CoflsL  I  241,  girfaig  a  right  of  action  to 
the  pwaooal  representatiTe  against  any  i>erson 
hr  moae  wrongfnl  act  tbe  death  of  hla  intestate 
waa  caoaed,  ooea  not  violate  tbe  fonrteendt 
ameodment  to  tiie  constitution  of  tbe  United 
^tea,  proriding  that  no  state  shall  make  or  en- 
lotre  any  act  depriving  any  person  of  property 
without  dne  praeess  of  law,  althou^  tbe  recoT- 
«fT  may  be  for  die  benefit  of  pwoons  who  have 
B^  McomazT  lotereat  in  the  II»  of  the  deceased. 

an  action  ari^Dg  under  Const.  8  241, 
tefm  the  cnaetDMnt  of  Ky.  St  S  6,  pnuhl-re 
•amagea  majr  be  KceTered  for  the  daath  of  a 
penoo  when  die  erldance  anthoriaea  audi 
nveir. 

Appeal  from  dreolt  court,  Logan  oovntj. 

To  be  ttmOMUj  nimrted." 

Action  by  Hoipi  Barclay**  adnUnlatrator 
agalMt  the  Owenaboro  ft  NaabvlUe  Railway 
'.'ompany  fior  pmonal  Injnrlea.  Judgment 
plalBtlff.  and  defendant  agpeala.  Ba- 


W.  F.  BnwAet  and  H.  W.  Brace,  for  ap- 
prtaat.  John  B.  Bhea,  Graddock  &  Bandits, 
aai  Edward  W.  Hlnea,  tm  appdlee. 

DC  BELE4  J.  Hugh  Barclay.  Jr..  waa  a 
flmtaa  on  the  railroad  of  appellant,  and  had 
"Mw  ao  eaqiloyed  for  aome  time  preTl<»ns  to 
Jme  5.  1802.  On  that  day  a  change  of 
virtdide  went  Into  effect,  at  7  o'clock  p.  m. 
3)  the  cU  time  card  the  regular  train  for 
ihna^bon  left  RnaaenTlUe  at  7:25  a.  m.  By 
ttt  n«w  time  card  the  atartlng  time  waa 
43S.V.-12 


made  20  mlnntea  later.  Barcli^  wua  acting 
aa  fireman  on  an  egcnrBion  train  frmn  Owena- 
boro  to  BowUi^  Qreen,  1^  wi^  <tf  Bnasell- 
TlUe.  llie  ei^neer  and  conductor  of  the 
ezcnnilon  train,  under  wboae  orden  Barclay 
waa-  acting,  mlannderatood  the  time  card, 
and,  aoppoaliv  It  to  have  gone  Into  effect 
at  7  a.  m.  of  that  day,  Instead  of  7  p.  m., 
failed  to  atop  at  the  propw  station  to  per- 
mit tba  regular  train  for  Owenaboro  to  paaa, 
which  teUnre  reanlted  In  a  colllalon  between 
tbe  two  tralna,  near  Sonth  Oarrollton.  Bar- 
clay waa  frightful^  mangled  and  acalded  In 
tbe  eriUalou,  and  died  abont  two  honra  aft* 
orwardB.  Appellee  quallfled  aa  Barday'a 
admlaMrator,  brought  autt  for  damagea 
agalnat  ai^eUant,  and  recovered  a  verdict 
and  Judgment  for  |1S,00(^  to  rererae  which 
Oila  ai^eal  la  HKOsecuted. 

Tbe  first  question  ralaed,  ta  logical  order, 
is  the  right  of  appellee  to  bring  the  suit  tbe 
iwlnt  being  made  that  the  bank,  which  was 
\3f  law  anthorlaed  to  act  aa  admlnlatratOT, 
waa  appointed  by  a  special  Judge  elected  ta 
pursuance  of  tbe  prortalons  of  the  act  of  May 
11,  1802,  and  that  that  act  **wa8  not  adopted 
puniunt  to  the  provlalona  of  tbe  conatltn- 
tlon  of  Kentucky,  and  that  It  Is  for  that 
reaaon,  among  other  reaaona,  unconatltu- 
donal,  null,  and  void."  It  waa  made  to  ap- 
pear fnnu  the  Joumala  of  tbe  house  and  sen- 
ate that  tbe  act,  upon  Its  passage  In  tbe 
bouse,  recdved  the  rotM  of  two-flftha  of  the 
membera  elected,  a  majority  ttf  the  members 
Totlng,  and  the  vote  heiog  taken  by  yeas 
and  nays,  and  entered  In  the  journal,  In  ac- 
cordanoe  with  section  46  of  the  constitution. 
It  was  amended  In  the  senate  by  the  inser- 
tion of  a  proTlalon  that  tbe  pay  of  tbe  spe- 
cial Judge  Bhould  not  be  taken  out  of  the 
r^nlar  Judge's  salary,  but  out  of  tbe  county 
lery.  and  was  passed  that  .body  in  ac- 
cordance with  section  46.  Vpon  the  ques- 
tion of  the  home  concurring  In  tbe  senate 
amendment,  the  Journal  does  not  show  that 
tbe  vote  was  taken  by  yeas  and  nays,  nor 
does  It  appear  by  what  majority  tbe  amend- 
ment was  concurred  In,  nor  waa  the  vote 
oitored  in  the  Journal;  but  it  was  enrolled 
aa  amended,  signed  by  tbe  speaker,  and 
rigned  and  ai^woved  by  the  governor.  With- 
out stopping  to  pass  upon  the  sufflclency  of 
the  pleading  in  which  this  objection  Is  made, 
under  the  rule  laid  down  In  Norman  v.  Board 
of  Uanagers  (Ky.)  20  B.  W.  901.  It  Is  snffl- 
elent  to  say  that  In  Lafferty  v.  Huffman 
(Ky.)  86  S.  W.  123,  In  a  well-considered  opin- 
ion by  Jndge  Hazelrlgg,  It  waa  held  that  "tbe 
enrolled  bill,  when  attested  by  tbe  presiding 
offlcere  as  the  law  requires,  must  ,be  ac- 
cepted by  the  courts  as  the  very  bill  adopted 
by  the  l^slature,  and  that  Its  mode  of  en- 
actment was  In  conformity  to  all  constitu- 
tional requirements.  'When  so  authenticat- 
ed, It  Imports  absolute  verity,  and  la  tmlm- 
peachabte  by  the  Journals." 

A  further  objection  urged  to  the  right  of 
appdlee  to  prosecnte  tbe  urtlon  Is  the  ave»- 

Digitized  by  VjOOQ  Lc 


178 


48  S0UTHWE8TBRN  BEPOBTEB. 


(Kj. 


mmt  In  the  answer  that  the  t&ther  of  Hik^ 
Barclay,  Jr^  bad,  ^vrlow  to  tbe  order  ^ 
polntliv  aw^lee  admJiitetrator,  ai^Ued  to 
the  couD^  court  to  be  appointed;  that  the 
■ame  order  vblch  appointed  appellee  denied 
the  tether*a  application,  and  be  tberenpon 
toe*  an  appeal  from  tbe  order,  executed  a 
snperBedeaa  bond,  and  tocA  all  other  neces- 
sary Bt^M  to  tHlng  up  the  Judgment  and 
proceeding  of  tbe  county  court  to  ttae  drcnlt 
court  for  review  and  rereraal;  and  tbat  said 
iweal  was  then  pending  In  tbe  drcolt  court. 
This  pleading,  bowerer,  does  not  state  tbat  a 
supersedeas  was  ever  issued.  Unless  a  au- 
persedeas  was  issued,  there  was  no  stay  of 
proceedings  upon  the  Judgment  appealed 
^m.  Under  tbe  act  of  May  5.  1880,  ttae  cir- 
cuit court  bas  appellate  Jurisdiction  of  all 
orders  or  Judgments  of  tbe  county  court 
granting,  revoking,  or  refusing  letters  of  ad- 
ministration. Carroll's  Code,  p.  379.  By 
tbe  act  of  May  15,  1886,  tbe  time  and  man- 
ner of  taking  Bucb  apfteaJs  are  goTemed  (Car- 
roll's Code,  p.  380)  by  the  provisions  of  tbe 
Civil  Code  of  Practice  regulating  appeals 
from  said  courts.  Section  724  provides  the 
manner  of  taking  the  appeal,  and  provide 
for  tbe  issuance  of  a  supersedeas  or  order 
to  the  Judge  rendering  the  Judgment  to  stay 
proceedings  thereon.  We  regard  the  issu- 
ance of  tbe  supersedeas  as  a  necessary  av»- 
ment 

It  is  urged  as  a  reversible  error  that  tbe 
trial  court  denied  an  application  for  a  change 
of  venue.  It  Is  unnecessary  for  us  to  consider 
whether  the  trial  court  erred  in  deciding  tbat 
appellant  could  obtain  a  fair  and  Impartial 
trial  In  Logan  county.  The  statute  then  In 
force  (which  was  tbe  act  of  April  9,  1880, 
amending  Qm,  St  c.  12)  provides:  "The  ac- 
tion of  tbe  court  in  refusing  or  granting  such 
change  of  venue  shall  be  final  and  without  op- 
peaL"  It  is'  insisted,  however,  tbat  this  pro- 
vision Is  a  mere  declaration  that  no  appeal 
could  be  taken  from  an  order  granting  or  re- 
fusing a  change  of  v^ue,  but  that  an  erro- 
neous decision  of  tbe  question  Is,  neverthe- 
less, a  reversible  error  after  final  judgment 
But  such  an  order  would  cleeily  not  have 
been  a  final  order  from  wblcb  an  anieal 
might  be  taken,  had  there  been  no  snch  dec- 
laration In  the  statute;  and  tbe  language 
uBed,  "shall  be  final  and  without  appeal," 
clearly  Indicates  tbe  legislative  Intent  to  be 
that  such  order  should  not  afford  ground  for 
reversal.  Moreover,  by  an  act  which  went 
Into  effect  five  days  after  the  order  complain- 
ed of,  the  legislature  dropped  from  tbe  statute 
tbe  language  above  quoted,  and  provided  tbat 
the  court  "shall  exercise  a  sound  discretion  In 
decldlilg  tbe  question,"  Indicating  the  legisla- 
tive construction  to  be  In  accordance  with  ttae 
view  here  given.  And  ttae  superior  court.  In 
Howard  v.  Dietrich  <11  Ky.  Law  Rep.  235), 
considering  ttals  statute  wtalcb  was  then  In 
force,  held  that  tbe  refusal  of  the  court  to 
grant  a  change  of  venue  In  a  civil  case  cannot 
be  i«Ttow«il  OD  aspeaL   It  !•  eameatly  nxiged. 


bowew,  that  tbe  motion  tor  a  new  trial 
which  was  made  Mtter  the  new  statute  went 
Into  effect  at  a  aabeeqaent  torn,  gave  tbe 
trial  court  an  (^porttmlty  to  correct  tbe  error 
which  It  Is  dalmed  was  made  in  denying  tbe 
change  of  venue.  We  shonld  be  slow,  bow- 
ever,  to  conclude  that  tbe  legMature,  by  the 
passage  of  the  new  act,  Intended  to  make  a 
previous  act  of  a  court  revotf  ble  errw,  wblcb 
was  not  so  when  the  action  was  taken. 

It  is  further  dalmed  tbat  section  2£L  of  tbe 
present  constitution,  under  wblcb  It  Is  con- 
ceded the  action  was  brought  Is  In  violation 
of  the  provisions  of  tbe  fourteenth  smend- 
ment  to  the  constitution  of  tbe  United  States, 
providing  tbat  "no  state  shall  make  or  en- 
force any  act  which  shall  abridge  tbe  priv- 
ileges or  immunities  of  any  cltlxen  of  the  Unit- 
ed States;  nor  shall  any  state  deprive  any 
person  of  life,  liberty  or  property,  without  due 
process  of  law";  that  If  this  section  of  the 
Kentucky  constitution  is  construed  as  giving 
the  right  of  recovery  for  death  caused  by  neg- 
ligence or  wrongful  act  to  any  person  who 
had  not  a  legal,  [pecuniary  interest  In  tbe  life 
of  tbe  deceased.  It  is  In  conflict  with  tbe  fed- 
eral constitution,  as  deriving  tbe  person  by 
whose  negligence  the  death  was  caused  of  bis 
property  by  arbitrary  fiat  of  tbe  constitution- 
al convention;  tbat  In  this  case,  the  deceased, 
being  a  young  man  of  19.  unmarried,  and 
childless,  no  person  bad  any  legal  claim  upon 
him,  or  any  pecuniary  interest  In  his  life,  ex- 
cept his  father,  and  that  only  for  the  period  to 
elapse  before  he  attained  bis  majority;  and 
It  is  claimed  that  a  construction  of  section 
241   which  allows  any  relative  baring  no 
legal,  pecuniary  claim  upon  the  deceased  to 
recover  damages  for  bis  death  Is  a  taking  of 
private  property  from  one  person  for  the  pri- 
vate use  and  benefit  of  another  person,  wblcb 
cannot  be  done  by  constitutional  provision, 
general  law.  or  Q>ecial  enactment    But  It  has 
never  been  held,  so  far  as  we  are  Informed,  in 
any  of  tbe  states,  tbat  a  person  must  have  a 
le^  claim  upon  another  for  support  In  order 
to  sustain  a  pecuniary  loss  by  reason  of  the 
latter's  death.   Under  Lord  Campbell's  act 
the  original  legislation  under  which  damages 
were  recoverable  for  death  caused  by  n^i- 
gence,  It  was  provided  tbat  tbe  action  shonld 
be  for  the  benefit  of  the  wife,  husband,  par- 
ent child,  grandparent  stepparent  grand- 
child, and  stepchild.    None  of  those  enumerat- 
ed In  tbe  Campbell  act  bad  a  l^:al  cialm  for 
support  upon  the  decedent  exc^vthe  widow, 
child,  or  parent  of  an  Infant    i^-cne  case  of 
Railroad  Co.  v.  Barron,  6  Wall.  90,  which  was 
a  case  brought  by  the  administrator  of  a  per- 
son who  left  neither  wife  nor  child,  the  su- 
preme court  said:  "It  bas  been  suggested  fre- 
quently in  cases  under  these  acts,  for  they 
are  found  In  several  of  the  states,  and  ttae  sug- 
gestion is  very  much  uiged  In  this  case,  tliat 
the  widow  and  the  next  of  kin  are  not  entitled 
to  recover  any  damages  tmless  It  Is  shown 
that  they  bad  a  legal  dalm  on  the  deceased.  If 
be  had  mrrlTed,  for  mpport  •  •  •  The 
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only  relation,  mentioned  In  tbe  statute,  to  the 
deceased  essential  to  the  maintenance  of  the 
action,  Is  that  of  widow  or  next  of  kin.  To 
say  they  most  hare  a  legal  claim  on  him  for 
support  would  be  an  Interpolation  in  the  statr 
nte  changing  the  fair  Import  of  Its  terms,  and 
hence  not  warranted.  This  construction,  we 
tMlleve,  has  been  rejected  by  every  court  be- 
fore which  the  question  has  been  made. 
•  •  •  If  the  person  Injured  had  survived 
and  recovered,  he  would  have  added  so  much 
to  his  personal  estate  which  the  law  on  his 
death,  If  intestate,  would  have  passed  to  his 
wife  and  next  of  iin.  In  case  of  his  death  by 
the  Injury,  the  equivalent  Is  given  by  a  suit  In 
the  name  of  his  personal  r^resentatlve."  And 
In  Bush  V.  Railroad  Co.,  O.  &;  J.  48,  It  was 
said  that  "damages  for  the  death  must  be 
given  In  reference  solely  to  pecuniary  loss, 
which,  however,  may  be  evidenced  by  proof 
of  a  reasonable  expectation  of  pecuniary  ben- 
efit, as  of  right  or  otherwise,  from  the  contin- 
uance of  life."  Moreover,  this  court  seems  to 
have  frequently  held  that  suits  under  section 
1,  c.  57,  Gen.  St.,  might  be  maintained  by  the 
personal  representative,  regardless  of  wheth- 
er there  was  a  widow,  child,  or  other  person 
having  a  legal  claim  upon  the  decedent  for 
support  QlTOis  v.  Railway  Oo.  (E>.)  12  S. 
W.  257;  BaUroaa  Oa  t.  Morris  (Ky.)  20  S.  W. 
53». 

The  question  of  whether  section  241  of  the 
eonstitntlon,  before  the  enactment  of  section 
6  of  tb»  Kentucky  Statutes,  authorized  the 
recovery  of  any  other  than  compensatory 
damagea,  was  fully  considered  and  decided 
In  the  affirmative  in  Sallroad  Co.  v.  Kelly's 
Adm'r  (Ky.)  38  8.  W.  8S2.  But  the  petition 
averred,  not  only  tbe  death  of  a^i^lee's  In- 
testate hy  the  gross  negligence  of  appellant, 
bat  alleged  QedflcaUy  the  physical  and 
mental  aufBsrlng  of  th«  Intestate  during  the 
pexioA  between  the  aeddent  and  the  death. 
Moticma  to  require  appellee  to  paragraiA  Its 
petition,  and  to  elect  wU^  cause  of  actUu 
It  would  prosecute,  were  overruled  by  tbe 
trial  court  The  Instructions,  moreover,  au- 
thorized the  }nry  to  flsd,  not  only  damages 
for  the  physical  and  mental  snffeiinff  of  the 
Intestate,  lint  for  tlw  dsitntctlon  of  the  In- 
testate's power  to  earn  money.  A  most  In- 
genloufl  argument  has  been  made  by  counsel 
for  appdlee,  to  the  effect  that  there  was  no 
misjoinder  of  cansea  of  action,  but  that  there 
was  only  one  act  of  -negUgencek  and  that  the 
cases  up'  i  this  subject  go  only  to  the  extent 
<a  reqnlrlni  the  plaintiff  to  lecorer  la  one 
action  all  that  he  Is  entitled  to  recover  for 
that  act  But  whatever  may  be  the  logic  of 
the  question,  and  whatever  might  be  oar 
opinion  were  the  question  now  submitted  to 
US  for  the  first  time,  we  regard  this  question 
as  so  anthoxttatlTdy  and  distinctly  settled  In 
this  state  that  the  maxim  of  stare  decisis 
should  be  wplML  At  conunMi  law  a  cuise 
of  action  existed  for  damages  for  the  physical 
and  mental  suffering  of  tbe  Intestate  between 
Uw  tims  of  bis  Injury  and  his  daath;  and 


section  1  of  chapter  10  o<  the  General  Stat- 
utes this  cause  of  action  survived  to  the  per- 
sonal representative.  By  tiie  consUtntlon 
(section  241),  as  well  as  by  statutes  In  force 
prlw  to  its  adoption,  a  cause  of  atfUon  is 
glYtn  to  the  personal  representative  for  the 
damage  to  the  estate  of  the  decedent  caused 
by  his  death.  In  Hansf<wd  v.  Payne,  11 
Bush,  382,  the  death  was  caused  negli- 
gence In  filling  a  physician's  preecrlptira 
with  croton  oU,  instead  of  linseed  oil;  and 
suit  was  brought  alleging  the  suffering  and 
agony,  and  also  the  death,  resulting  from 
the  negligence.  It  was  held  in  that  case 
that  tbe  order  dismissing  the  petition  on  the 
face  of  the  pleadings  was  error,  as  a  cause 
of  action  was  stated;  but  the  court  said: 
"We  do  not  anticipate  that  this  ruling  will 
(as  appellees'  counsel  fears)  enable  parties 
to  sue  under  the  third  section  of  the  act 
of  1^4,  for  the  death,  and  also  under  the 
provisions  of  ch^iter  10,  tor  the  damages 
accruing  anterior  to  the  time  of  dissolution. 
A  recovery  of  punitive  damages  for  the  de- 
struction of  the  life  wUl  certainly  bar  any 
other  action  for  the  injury  m  any  of  Ito 
consequences;  and,  if  a  party  elects  to  sue 
and  enforce  the  right  of  action  that  survives 
to  him,  he  will  not  be  allowed  afterwards 
to  avail  himself  of  the  benefits  of  the  puni- 
tive statute,  and  also  to  recover  under  Ito 
provisions."  In  (Conner's  Adm'x  v.  Paul,  12 
Bush,  144,  the  personal  representative  of 
Gomner  Instituted  one  action  for  tiie  re- 
covwy  of  damages  for  the  mental  and  sAiys- 
ical  suffering  of  his  Intestate  between  the 
times  of  the  injury  and  Awtb^  and  also  In- 
stituted another  action  for  damages  sustain- 
ed by  his  death  caused  the  same  act  A 
motion  was  made  to  lequire  him  to  elect 
which  of  tiie  two  he  would  prosecute.  The 
motion  was  sustained  by  the  circuit  court, 
and  its  Ju<%pnent  affirmed  by  this  court 
Ssld  the  court,  through  Judge  Pryor:  'The 
party  entitled  to  bring  the  action,  either 
under  the  commoi)  law  or  under  the  statute, 
must  make  his  election;  and,  while  the  right 
of  recovery  under  our  statutes  tor  willful 
negligence  may  Increase  the  measure  of  the 
recovery,  such  an  action  is  a  bar  to  a  cause 
of  action  that  survived  at  the  cmnmon  law 
iqmn  the  same  facto."  In  Backett  v.  BaH- 
road  Co.,  96  Ky.  288.  24  S.  W.  8T1,  this  court 
h^:  "Now,  this  court  has  dedded  and 
aetUed  the  question  that  where  certain  acto 
cause  death,  they  cannot  be  divided  so  as  to 
make  two  actions,— one  to  recover  for  the  suf- 
fering caused,  and  tiie  other  to  recover  for 
death.  The  party  must  elect"  In  that  case 
an  amended  petition  averring  the  suffering 
which  took  Tfiace  between  the  Injury  and  the 
death  was  held  to  be  a  separate  count  and 
the  pUUntiff  was  requbed  to  elect  whl(^ 
cause  of  action  he  would  iwosecute.  And  In 
the  most  recent  case  upon  this  subject  (Rail- 
road GO.  V.  McEIwain.  98  Ky.  700,  84  S.  W. 
236),  the  Wife  having  been  killed  by  the 
negligence  of  tbe  railroad  cooxmsj,  the  psr- 
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so  Dal  rein%seDtatlTe,  trho  wae  the  husband, 
recovered  a  judgment  for  damages  for  her 
death,  and  Instituted  another  action  In  his 
Indlrldaal  capacity  for  damages  for  the  loss 
of  her  society  from  the  date  the  Injury  was 
Inflicted  until  her  death.  In  that  case,  after 
a  careful  review  of  the  authorltlee.  the  court, 
through  Judge  Paynter,  said:  "It  was  not 
the  intention  of  the  legislature  to  multiply 
cases.  The  husband  must  accept  the  bene- 
fits which  the  statute  secures  to  him,  in  Uen 
of  those  he  possessed  at  common  law." 
Without  further  elaboration  or  argument,  we 
conclude  the  role  to  be  established  that  In 
such  causes  the  party  complaining  Is  re- 
stricted to  the  common-law  cause  of  action, 
or  the  statutory  cause,  and  must  elect  which 
one  he  will  pursue.  This  being  our  view,  it 
is  unnecessary  to  consider  the  errors  alleged 
In  the  instructions  given,  which  will  certain- 
ly not  be  given  upon  a  retrial.  For  the 
reasons  given,  the  judgment  is  reversed,  and 
the  cause  remanded,  with  directions  to  award 
the  appellant  a  new  trial,  and  for  further 
proceedlnf^  consistent  with  tills  opinion. 


HETTERMAJ;  et  al.  r.  POWERS  et  ti. 

(Oonrt  of  Atveals  of  Kentucky.  Oct  2T.  U87.) 

Tradb-Harks  and  Trade-Nahbcf— Labbls  of 
Laborers'  Umionk. 
Hie  members  of  a  Totaatary  union  of  dgar 
makers  are  entitled  to  the  protection  of  the  courts 
in  the  exclusive  use  of  a  label  to  designate  the 
exclusive  product  of  their  labor,  though  they  are 
not  engaged  in  business,  in  the  ordinary  sense, 
bat  are  anployed  for  wages,  and  do  not  own  the 

{imperty  to  which  tha  labd  is  atteched:  and  the 
abel  is  not  objectionable,  as  denouncing  other 
cigan  than  union-made  ones,  because  it  states 
that  the  cigars  to  which  k  is  attached  were  made 
by  "an  organixation  opposed  to  inferior,  rat-shop, 
coolie,  prison,  or  filuqr  tenement  house  work- 
manship." 

Appeal  from  drcutt  court,  Jefterson  county. 

"To  be  offlclally  reported." 

Action  by  Powers  and  others  against  Het- 
terman  Bros,  and  others  bo  restrain  defend- 
ants from  using  a  certain  cigar  label.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Hnmpbrey  A  Davie,  for  appellanta  Ad- 
gUKtna  B.  WlUaon,  tor  appelleea. 

HAZBLRIGO,  J.  The  appeUants  were  man- 
ufacturers and  dealers  in  cigars  fai  Louisville, 
Ky.,  and,  without  right  or  claim  of  right,  used 
on  boxes  of  cigars  manufactured  and  sold  by 
them  the  blue  label  of  the  Olgar  Makers'  In- 
ternational Union  of  America,  a  fac  simile  of 
which  Is  as  follows:  "<Sept,  1860.  Issued  by 
Authority  of  Cigar  Makers'  International 
TJnlon  of  America.  Union-Made  Cigars.  Tbls 
certifies  that  the  cigars  contained  In  this  box 
have  been  made  a  first-class  workman,  a 
member  of  the  Olgar  Makers*  International 
TTnlon  of  America,  an  organization  opposed  to 
taiferlor,  rat-«hop,  cooUe,  prison,  or  filthy  ten- 
ement house  woricuMnah^.  Theretore  we  xec- 


ommend  these  cigars  to  all  smokers  through- 
out the  world.  All  InfringemeniB  upon  this 
label  win  be  punished  accordli^  to  law.  A. 
Strasser,  Presideot  O.  M.  I.  U.  of  Amoica." 
Thereupon  appdlees  Powers,  Kleffer,  and 
Wopprlce,  suing  for  Qiemselves  and  all  their 
associate  and  fellow  members  in  the  Cl^r 
Makers*  International  Union  and  the  Cigar 
Makers  Protective  Union,  No.  52,  and  Jolnbw 
these  two  organizations,  also,  as  plaintiffs, 
brought  this  action  to  prevent  this  aU^ 
wrongful  use  of  the  label.  T^e  Intematloiul 
Union,  emtoaclng,  according  to  the  petitioa, 
some  members,  and  the  local  noloii, 

some   members,  are  voluntary,  unincor- 

porated labor  organizations,  composed  solely 
of  ptttcticftl  cigar  makers.  They  are  working- 
men,  who  do  not  own  tiie  products  of  their 
labor,  being  exclusively  wage  workers.  'Hie 
purpose  of  these  unions,  as  aakt  in  the  peti- 
tion. Is,  generally,  to  maintain  a  high  stand- 
ard of  workmanship,  and  secure  fair  wages  to 
cigar  makers;  to  elevate  the  material,  moral 
and  intellectual  welfare  of  the  membership; 
and,  by  legitimate,  organized  effort,  to  secure 
laws  prohibiting  labor  by  children  under  14 
years  of  age,  the  abtrfltjon  of  the  'Mruck"  sys- 
tem, the  tenement  bouse  cigar  manufactur?, 
and  the  manufacture  of  cigars  by  prison  con- 
vict labor.    Other  praiseworthy  objects  are 
set  out,  which  need  not  be  detailed.    It  is 
further  averred  that,  for  the  purpose  of  des- 
ignating the  cigars  made  by  members  of  ti» 
unions,  the  label  in  controversy  whs  adopted 
and  extensively  used  as  a  trade-mark,  or  cer- 
tificate of  Identification,  and,  when  posted  on 
the  outside  of  cigar  boxes  containing  clg-irs 
made  by  members  of  the  unions,  It  Is  a  guar- 
anty that  the  cigars  are  made  by  first-class 
workmen,  members  of  the  cigar  makers' 
union,  etc.;  that  because  the  members  receive 
fair  wages,  and  were  thus  aUe  to  furnish 
good  workmanship,  the  cigars  so  labeled  com- 
manded a  higher  price  than  did  similarly 
looking  cigars  not  so  labeled;  that  the  labd 
was  therefore  a  source  of  great  profit  and 
benefit  to  the  appellees,  and  other  members 
of  the  unions.  The  appellants,  for  defense,  do 
notdeny  the  nse  of  thelabel  as  chaired  In  tiie 
petKlon,  but  It  is  Insisted  by  ti>em  that  this 
label  does  not  possess  any  of  the  dements  itf 
a  trade-mark;  that  the  appellees  are  engaged 
In  no  trade,  having  nothing  to  sell,  and  there- 
fore nothing  to  protect  by  a  trade-mark;  that 
none  of  them  are  engaged  In  the  business  of 
selling  cigars;  that  they  are  "simply  work- 
men employed  by  other  people  making  cigars, 
—first  by  one  person,  and  then  another,— and 
those  persons  sell  the  cigars":  that  the  plaln- 
tififs,  therefore,  "have  not  shown  any  property 
right  in  the  lahel,  as  a  trade-mark,  or  other- 
wise"; moreover,  that  the  memberslitp  Is  an 
ever-changing  one,  constantly  varying  in  num- 
bers, composed  of  a  few  thousands  to-day^ 
and  many  thousands  to-morrow,— "a  shlftiuf; 
crowd" ;  that  the  plaintiffs,  therefore,  are  not 
qualified  to  sue,  and  have,  in  ftiet,  no  legal 
rights  that  con  be  made  t^e  snbjedt  ot  a  suit 
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XoRover.  H  !■  urged  Ihat  the  pblntUh  do  not 
«nw  Into  court  Mfh  dean  hands;  that  thej 
lie  memben  of  an  oiguilBBtion  latdy  enr 
med  In  boycotting  Uie  defendants,  and  at- 
tempttaff  to  mtn  -their  bnalneas;  that  the  labd 
itKtf  cannot  be  approred,  either  In  law  or 
monls,  ft  denonncea  other  cigars  than 
QDios-niade  ones  aa  Inferior  and  nnwbol^ 
waae.  and  the  prodnet  of  filthy  tenement 
bODMS.  or  made     cooUes  and  conTlets. 

And,  first,  we  may  admit  that  the  label  la 
not  naed  as  a  *irade-niaric,*'  In  the  (ndlnary 
Hue  of  that  wwd.  It  la  not  a  brand  irat  on 
rht  goods  «f  the  owner,  to  separate  or  dte- 
dognldi  tbcm  from  the  goods  of  othoa.  But 
we  cannot  agre^  on  that  aocouit,  that  tt 
4ois  not  Eflpreaent  a  Talnahle  right;  which 
may  be  tbe  aohfect  of  legal  protection.  Why 
may  not  those  engaged  In  sUUfnl  employ- 
moits  so  designate  the  resnlt  of  their  labor 
as  to  entitle  them  to  the  fruits  of  their  skill, 
when  It  Is  admittedly  a  sonrce  of  pecuniary 
pradt  to  themf  And  this  ttaongh  they  may 
BK  own  the  property  Itself.  They  are  not, 
h  is  trae,  **ln  bmrineas"  for  themselres.  In 
dw  ordinary  sense;  but  they  have  property 
rights,  nererthelesB.  Thcj  may  not  seteet  a 
liteL  and  be  iMrotected  in  Its  nse  apart  frcon 
Hi  eannectfon  with  some  commodity;  bat 
dwy  not  only  select  It  In  this  Instance,  bat 
tliey  applj  It  to  property,  and  It  does  not  at 
an  matter  that  the  tangible  property  Is  that 
«r  anotbo'.  In  order  to  get  the  benefit  of  the 
inperior  reputation  of  dgars  made  by  them, 
the  appellees  sdect  and  spply  this  bibd.  as 
a  dhtlngnlrtilBg  teand  or  mark;  and  it  woold 
bt  ttranse  If  this  thfia^  of  Taloe,— this  certlfl- 
rate  of  good  workmsnshlp,  which  makes  the 
foods  maude  bj  them  sell,  and  tiins  Increases 
the  demand  tar  their  work,— «hoald  be  en- 
titled to  no  protection,  becaose  those  making 
tie  ideetlon  nnd  application  are  not  business 
an  Kognged  In  telling  cigars  of  th^r  own. 
The  man  who  la  employed  tor  wages  Is  as 
a»ich  a  boriness  man  aa  his  employer,  in 
that  Isrger  scBse  In  which  the  word  "busi- 
am"  has  come  to  be  used  by  statesmen  and 
IcgUaton.  In  a  nnmbw  of  the  states,  lam 
lara  been  enacted  giving  inotectkni  to  the 
acB  encaged  bi  the  basltten  of  working  for 
wages;  and  tfaelr  right  ot  organizing  and  se* 
krtlng  anno^late  synibolB  to  designate  the 
mlts  of  their  handiwork  Is  recognized, 
aad  oxdalned  to  be  the  subject  of  lawful  prt^ 
tectlon,  by  the  court  Thus,  In  this  state,  In 
Aprfl,  ISM.  a  law  was  enacted  by  the  general 
tMmbly  prorUUiW  that  '^erery  union  or  as- 
■ociaiSott  of  working  men  or  women  adopting 
s  label,  mark,  name,  brand  m  device  in- 
tended  to  designate  the  iffoduct  of  the  labor 
of  the  members  of  such  union,  shall  file 

lupUcats  eajfieB  of  such  labd  In  the  office  of 
secretsry  of  state,  who  shall  then  give 

±^  a  certificate  of  the  filing  tberecrf,"  and 

'lax  "vwery  sncfa  union  may  by  suit  In  any 
or  the  oourts  of  the  states  proceed  to  enjoin 
ihc  aaaofactnre.  use,  dl^aj,*'  ete.,  "of  eoun* 

tvfcHs  or  Imitations  of  saeh  labels,"  stc. 


'^n  goods  beartaif  Oie  same,  and  that  the 
court  haying  Jurisdiction  of  the  parties  shall 
grant  an  Injunction  restraining  such  wrong- 
ful manuflicture,  use,"  etc;,  "of  such  label," 
eta  This  suit  waa  filed  bef{»e  the  adc^ttlon 
ot  this  statute,  but  It  Indicates  the  poMey  at 
the  law,  and  the  growth  or  expansion,  and 
perhaps  the  creation,  of  legal  remedies  hardly 
known  to  andoit  trade-mark  law.  The  learn- 
ed chancellor  below.  In  an  ezhanstlTe  opinion, 
rerlewlng  sH  the  authorities,  amMig  other 
tilings,  said  (and  we  can  say  It  no  more  dear^ 
I7)  that:  *The  known  repntatlui  of  a  par- 
tfcnlar  kind  of  skilled  labor,  emj^yed  In  the 
dcvdopment  of  a  particular  product  or  dass 
td  products,  determines,  to  a  large  degree,  the 
vatue  or  price  of  socb  products  irhea  put  on 
the  markets.  To  stan^  or  label  a  commodity 
as  the  product  of  a  particular  kind  or  dasa 
of  skilled  labcff,  determines  the  demand  for, 
and  the  i»ice  at,  such  product  or  cunmodl^. 
The  marketable  price  of  a  commodity  influ- 
ences the  scale  of  wages  paid  for  Its  manu- 
faoture.  The  higher  the  price,  the  higher  the 
wages  paid.  Hence  it  Is  IndlspntaUe  that 
ttie  employfi,  whose  skilled  labor  in  the  pro* 
durtlon  of  a  particnlar  commodity  creates  a 
demand  for  the  aame  that  secures  fbr  Um 
hli^ux,  remuneratlTe  wnges,  has  as  definite 
a  property  right  to  the  azdualre  use  of  a 
parUcuhur  label,  aign,  aymbol,  brand,  w  de- 
vice, adopted  him  to  dlBtlngnlsh  and  char- 
acterise said  commiodltr  'M  the  product  of  his 
skilled  labor,  as  the  merchant  or  ownw  has 
to  the  ndualTe  nse  of  his  adopted  trade-mark 
on  his  goods." 

The  question  has  engaged  the  attention  pt 
a  number  of  the  oourts  of  this  country,  but 
the  conclnslonB  reached  have  not  been  uni- 
form. In  Weener  t.  Brayton  (Mass.;  iSOOy 
25  N.  a.  46,  it  was  held  that  an  Injunction 
against  the  wrongful  use  of  the  labd  of  the 
Intematlraial  Olgar  Makws'  Union  should  not 
be  granted  because  of  special  Injury  to  plain- 
tlfh,  who  were  officers  and  members  ot  the 
union,  but  were  not  manufacturers  of  or 
dealers  In  the  cigars  on  which  such  label  la 
used;  and  to  the  same  eflFect  are  the  cases  of 
Union  T.  Conhalm,  40  Minn.  243,  41  N.  W. 
»43;  McVey  t.  Brendel  144  Pa.  Bt  235,  22 
Aa  912;  Schneider  t.  WlUlams,  44  N.  J. 
Bq.  891,  14  Atl.  812.  However,  a  number  of 
the  courts  have  held  other^vlsc.  In  the  case 
of  Strasser  v.  Moonells,  55  N.  Y.  Super.  Ct 
197,  affirmed  In  court  of  appeals  in  18S8  (16 
N.  E.  780),  It  was  argued,  as  It  Is  here,  that 
the  menibera  of  the  union  were  not  the  own- 
era  or  manufacturers  of  cigars,  but  merdy 
laborer,  and  that,  therefore,  the  label  did 
not  come  within  the  settled  deflnitUm  of  a 
"trade-mark."  The  coiurt  said:  "It  la  need- 
less to  discuss  this  phase  of  the  case,  for  the 
right  to  the  exduslve  use  of  this  label  may 
be  sustained,  althousb  it  failed  to  be  a  'trade- 
mark,' In  the  precise  deflnldon  of  the  term  as 
heretofore  used;  for  whether  we  call  the 
property  right  which  I  believe  plalntllTs  have 
In  the  labd  ft  nrade-mark,*  or  py.  another 
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same,  is  a  matter  ot  slight  Import  It  Is  a 
right  entitled  to  the  protection  ot  a  court  of 
equity,  on  the  same  principle  as  that  upon 
which  the  courts  hare  based  the  right  to  pro- 
tect trade-marks  and  good  wUI.  It  has  been 
Accepted  aa  the  rule  that  the  court  proceeds 
upon  the  ground  that  a  person  has  a  valuable 
iaterest  In  the  good  wUl  of  his  trade  or  busi- 
ness, and  that,  having  appropriated  to  him* 
self  a  particular  label  or  sign  or  trade-mark, 
indicating,  to  those  who  wish  to  give  him 
their  patronage,  that  the  article  Is  manu- 
factured or  sold  by  him,  *  •  •  he  Is  en- 
titled to  protection  against  any  other  person 
who  attempts  to  pirate  on  the  good  will  of 
his  friends  or  customers  *  *  *  by  sailing 
under  his  flag  without  his  authority  or  his 
consent."  In  Cohn  v.  People.  149  HI.  486, 37  N. 
E.  60,  the  court  upheld  the  constitutionality  of 
the  trades  union  act  in  that  state;  and  as  the 
court,  independently  of  the  statute,  disposed 
of  one  of  the  contentions  of  counsel  In  the 
case,  which  Is  also  relied  on  here,  we  quote, 
In  part,  its  argument:  "It  Is  next  objected 
that  the  label,  an  imitation  and  counterfeit  of 
which  Is  alleged  to  have  been  unlawfully 
used  by  plaintiff  In  error,  could  not  have  been 
rightfully  adopted  either  as  a  label,  trade- 
mark, or  form  of  advertisement.  It  is  said 
that  ft  transgresBes  the  rules  of  morality  and 
public  policy.  We  are  referred  to  the  rule  In 
respect  to  trade-marks,  that,  'to  be  a  lawful 
trade-mark,  the  emblem  must  avoid  trans- 
gressing the  rules  of  morality  and  public 
policy.*  Browne,  Trade-Marks.  §  002.  «  •  • 
By  reference  to  the  label,  heretofore  set  out, 
ft  .will  be  seen  that  it  Is  a  certificate,  signed 
by  the  president  of  the  Cigar  Makers'  In- 
ternational Union  of  America,  certifying  that 
the  dgars  contained  In  the  box  upon  which  It 
waa  placed  were  'made  by  a  flrst-class  work- 
man, a  member  of  the  Cigar  Makers'  Inter- 
national Union  of  America,  an  organization 
opposed  to  Inferior,  rat-8h(^.  coolie,  prison, 
or  filthy  tenement  bouse  workmanship.*  And 
It  conclude:  Therefore  we  recommend  these 
cigars  to  all  smokers  throughout  the  world.* 
The  purpose,  as  derived  from  the  label  Itself, 
IB  to  send  the  cigars  oat  to  the  public  with  the 
asauraoce  that  they  are  made  by  a  flrst-dass 
workman,  who  belongs  to  an  order  opposed 
to  the  inferior  workmanship  designated.  It 
will  be  observed  that  the  label  attacks  no 
other  manufacturer  of  cigars.  It  says, 
simply,  In  effect.  These  cigars  are  not  the 
product  of  an  Inferior,  rat-shop,  coolie,  pris- 
on, or  filthy  tenement  house  workmanship.' 
Can  it  be  said  that  one  may  not,  without  cmi- 
demning  or  aspersing  the  product  of  other 
manufacturers,  commrad  the  article  he  has 
for  sale?  If  he  may  do  so  himself,  be 
not  procure  the  certificate  of  others  to  the 
quality  of  the  article  he  puts  upon  the  mar- 
ket?^ See.  also,  State  t.  Hagen,  6  Ind.  App. 
169.  88  N.  BL  22S;  Carson  v.  Ury,  89  Fed. 
777. 

Further,  we  agree  with  the  learned  cban- 
collor  that  there  l>  no  eomiwtent  evltl(>nce 


that  the  appellees,  or  any  of  them,  have  been 
engaged  in  boycotting  the  appellants,  and 
thus  deprived  themselves  of  the  right  to  en- 
force their  legal  remedies  in  a  court  of  eqid- 
ty.  Whatever  may  be  said  of  the  letters  and 
circulars  looking  to  this  end,  and  exhibited 
In  the  proof.  It  Is  not  shown  by  any  compe- 
tent proof  that  the  appellees  instigated,  or 
h&&  aught  to  do  with,  the  attempted  boycott 
And,  moreover,  this  tmycott,  which  seems  to 
have  occurred  1886,  did  not  In  any  way  grow 
out  of  the  wrongful  use  of  the  label  in  coa- 
troversy.  On  the  whole  ease,  therefore,  we 
are  of  opinion  that  the  law  may  be  Justly  la- 
voked  by  organized  labor  to  protect  from 
piracy  and  intrusion  the  fruits  of  Its  skill  and 
handiwork,  and  that  brain  and  muscle  may 
be  the  subjects  of  trade-law  rules,  as  well  as 
tangible  property.  The  Judgment  is  afflrmed. 


TILLER  et  ai.  v.  BURKE  et  aL 
(Ooart  of  Appeals  of  Kentuckr.   Oct.  2S.  18»7.) 

OFFICSM  —  SCBJECTION    OP   FeBB    TO   Cl^IHS  '>r 
CKBDlTORe. 

Although  deputy  aaseasors,  by  contract  with 
their  principal,  are  to  have  a  Hen  on.  and  to  be 
paid  out  of,  the  salary  and  fees  allowed  to  tbe 
principal  by  the  state  for  services  rendered  by 
him  and  bis  deputies,  they  are  not  mtitied  to 
judgment  requiring  me  auditor  and  treasurer 
of  the  state  to  pay  to  them  tbe  amomit  of  their 
salaries.  Instead  of  to  the  principal,  thongfa 
their  claims  ma;  otherwise  be  lost,  as  tiie  fees 
and  compenBation  due  to  officers  cannot  be  sab- 
jected  to  claims  «f  creditors. 

Appeal  from  circuit  court,  Jefferson  count;. 

"Hot  to  be  officially  reported." 

Action  by  Theodore  F.  Tiller  and  othen> 
against  B.  F.  Burke  and  others.  Judgmeni 
dismissing  petition  on  demurrer,  and  plain- 
tiffs appeal.  Affirmed. 

Thomas  F.  Hargis,  for  appellants.  Phelp« 
&  Thum,  for  appellees. 

GUFFY,  J.  The  question  presented  for  de- 
cision In  this  case  Is  as  to  the  snfflctency  of 
the  petition.  The  petition  reads  as  follows: 
TThe  plaintifCs  state  that  they  wm«  rest>ec- 
tlvely  appointed,  prior  to  tbe  performance  of 
the  services  hereinafter  named,  and  b^ore 
the  year  1S94,  to  the  office  of  deputy  assessor 
of  Jefterson  county,  and  that  each  of  them 
entered  upon,  the  discharge  of  his  duty  a5 
deputy  assessor  of  Jefferson  county,  for  the 
defendant  Richard  T.  burke,  assessor  of  said 
county,  and  performed  bis  duty  faithfully 
and  honestiy,  and  according  to  law.  Thov 
that  tbe  defendant  Richard  T.  Burke, 
as  assessor  aforesaid,  appointed  tbem  to  said 
office  of  deputy,  and  ottdi  of  them  to  s 
deputyship  under  him,  as  aforesaid,  and 
agreed  to  pay  them  fW  their  services  to  be 
rendered  as  snch  deputies  the  following 
sums,  respectively:  To  the  plaintiff  Theo- 
dore F.  llUer,  one  thousand  dollars  ($l,000i 
per  annum;  to  tbe  plaintiff  A.  J.  Sturgeon, 
seven  hundred  dollars  (9700)  per  annum;  td 
the  plaintiff  S.  O.  Newman,  bimdT«>d  dol* 
lars  ($000)  per  annum;  to.  the  plaJutlff  Joim 
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J.  Oreanr.  flve  faondred  dollars  (^600)  per 
anunm;  to  the  pUlutlff  Samuel  PblUlpa,  fonr 
hundred  doUars  (NOO)  per  annum;  to  the 
plaintiff  H.  P.  Gear,  three  hundred  dollars 
(¥300)  per  annum;  to  the  plaintiff  Charles 
Curran,  three  bnndred  dollars  ($300)  per  an- 
num; and  to  the  plaintiff  Hd^r  L.  Kllng, 
four  hundred  dollars  ($400)  per  annum,~to 
be  paid  out  of  the  salary  and  sums  allowed* 
or  that  mlxbt  be  allowed,  by  the  state  of 
Kentucky  and  Jefferson  county  to  said  de- 
fendant Richard  T.  Burke,  as  assessor,  for 
the  serrlces  of  himself  and  bis  said  deputies 
in  p^ormlng  the  duties  required  of  them  as 
such  In  said  offices."  Similar  allegations  are 
made  as  to  the  other  plaintiffs,  showing  the 
amount  due  to  them.  It  is  furthra  alleged 
a«  follows:  "The  plalntUft  allege  that  said 
payments  respectlTely  named  above  were 
made  to  them  out  of  the  salary  and  fees  al- 
towed  to  said  Burke  by  the  state  of  K^tucky 
for  serrlces  rendered  by  him  and  his  said 
depntlra.  They  further  allege  that  the  state 
of  Kentucky  Is  indebted  to  the  defendant 
Burke  for  twenty  per  cent  of  the  salary  and 
fees  due  him  and  his  aald  deputies  from  said 
commonwealth  of  Kentucky  for  their  said 
serrlces  rendered  as  aforesaid  in  the  year 
1804,  amounting  to  more  than  three  thousand 
dollars  ($3,000),  no  part  of  which  has  as  yet 
been  paid  by  said  commonwealth  of  Ken- 
tucky, or  Its  auditor,  the  defendant  L.  0.  Nor- 
man.  or  Its  treasurer,  the  defendant  Henry 
S.  Hale.  The  plaintiffs  allege  that  they  were 
to  be  paid  their  respectlre  salaries  out  of  said 
sum  and  twenty  per  cent,  withheld  and  due 
from  the  commonwealth  of  Kentucky,  and  It 
became  due  therefrom.  They  allege  they 
were  to  look  to,  and  hare  a  lien  upon  and  a 
right  In,  aald  sum  or  anins  which  said  de- 
fendant Richard  T.  Burke  should  be  allowed 
for  his  salary  and  serrlcea  aforesaid  by  the 
commonwealth  of  Kentucky,  and  said  defend- 
ant so  agreed  with  plaintiffs,  and  they  are 
therefore,  and  by  reason  of  their  public  serv- 
ices as  deputies  aforesaid,  and  by  reason  of 
harlog  earned  the  respective  amounts  of  said 
salary  and  fees,  entitled  to  and  hold  a  lien 
upon  said  twenty  per  cent  and  said  three 
thousand  dollars  and  more  still  due  from  the 
oommonweattb  of  Kentucky  for  the  express 
pnrpose  of  paying  tiiem  their  said  salaries, 
and  the  respective  parts  thereof  still  due  and 
owing  as  aforesaid.  TbB  plaintiffs  allege 
that  the  defendant  Burke  also  agreed  and 
bound  himself  personally  to  pay  said  salaries 
to  the  plaintiffs  In  the  event  the  sums  to  be 
[Mild  him  as  assessor  for  the  services  of  hlm- 
8^  and  d^atles  hy  the  commonwealth  of 
Kentucky  sbonld  fall  short,  or  be  Insufficient 
tor  that  irarpose^  or  in  any  manner  diverted 
tlienfroin,  elthor  1^  his  own  act  or  through 
his  procurement  which  he  agreed  with  plain- 
tiffs not  to  do  or  permit  to  be  done.  The 
plftiwuir^  Ba«g9  that  the  defendant  L.  C.  Nor- 
man  to  auditor  of  the  commonwealth  of  Ken- 
tnc^,  and  as  sncli  to  bound  to  iasoe  tato  war- 
rant upon  the  ttMsnrar  and  trsasnry  of  the 


commonwealth  of  Kentucky  for  said  twenty 
per  cent  of  said  salaries  and  fees.  Phiintlffs 
aU^  that  the  defendant  Henry  S.  Hale  Is 
treasure  of  the  commonwealth  of  Kentucky, 
and  as  such  Is  bound  to  receive,  accept,  and 
pay  said  warrant  for  said  twenty  per  cent.; 
but  the  plaintiffs  allege  that  the  said  warrant 
has  never  been  drawn  and  presented  to  said 
treasure.  Tl;^  aUege  that  said  auditor  will 
soon  draw  said  warrant  in  behalf  of  said 
Burke,  and  said  treasurer  will  soon  pay  the 
same,  unless  ordered  and  adjudged  not  to 
do  so  by  this  court.  They  allege  that  In  the 
event  said  warrant  to  so  drawn  and  paid, 
they  will  not  receive  any  part  thereof,  but 
that  same  will  be  diverted  by  said  Burke 
from  the  payment  of  the  balance  of  their  said 
salaries,  respectively,  and  they  will  lose  the 
same,  and  be  deprived  of  tUelr  compensation 
as  deputies  and  officials  aforesaid  for  the 
work  so  done  by  them.  The  plaintiffs  allege 
that  the  defendant  Bank  of  Louisville  Is  set- 
ting up  and  asserting  some  claim  or  demand 
against  said  twenty  per  cent  and  said  sum 
of  more  than  three  thousand  dollars  still  due 
from  the  commonwealth  of  Kentucky  for  the 
services  of  the  defendant  Burke,  as  assessor, 
and  the  plaintiffs,  as  his  deputies,  above  stat- 
ed, and  that  said  claim  or  demand  of  said 
bank  is  Illegal  and  contrary  to  public  policy 
and  void;  but  they  allege  that  said  illegal 
claim  and  demand  of  said  bank  places  a 
cloud  upon  their  right  and  lien  upon  said  fund 
and  twenty  per  cent,  still  due  by  the  com- 
monwealth of  Kentucky,  and  causes  the  said 
auditor  and  treasurer  to  refuse  to  pay  any 
part  of  said  sum  to  the  plaintiffs,  or  to  said 
defendant  Burke  for  the  plaintiffs,  and  said 
Burke  also  refuses  to  pay  or  permit  them  to 
be  paid  any  part  of  said  fund  and  twenty 
per  cent,  on  account  of  the  said  illegal  claim 
and  demand  of  said  bank.  The  plaintiff  al- 
lege that  they  have  and  hold  a  prior  and  su- 
perior lien,  by  contract,  and  in  equity  and 
law,  upon  said  undrawn  and  unpaid  twenty 
per  cent,  and  said  sum  of  more  than  three 
thousand  dollars,  due  from  said  common- 
wealth, to  the  extent  of  their  unpaid  balances 
for  services  rendered  by  them  as  above  set 
forth.  The  plaintiffs  state  that  they  have  in- 
stituted this  suit  for  the  purpose,  among  other 
things  stated,  of  giving  said  defendant  U  O. 
Norman,  as  auditor,  and  said  Henry  8.  Hale, 
aa  treasurer,  notice  of  this  pending  litigation 
and  claim  of  plaintiffs  and  lien  which  they 
are  entitied  to  have  enforced  In  this  action. 
The  plaintiffs  allege  that  should  said  auditor 
draw  said  warrant  or  said  treasurer  pay  the 
same,  their  said  acts  would  tend  to  render 
ineffectual  the  judgment  they  seek  in  this  ac- 
tion. They  are  Informed  and  believe  that  the 
defendant  Richard  T.  Burke  Is  insolvent  and 
on  said  Information  and  belief  they  so  allege. 
Wherefore  the  plaintUh  pny  Judgment  for 
the  respective  sums  yet  due  and  owing  to 
them  respectively  as  above  stated,  and  for 
Interest  on  each  of  said  sums  from  the  date 
of  their  servlctw  uttalust  the  defendnnt  Rich- 
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ard  T.  Barke.  They  alao  piay  that  the  aaJd 
claim  and  demand  of  the  defendant  the  Bank 
of  LoolSTllle  be  held  not  to  be  legal,  or  any 
lieu  upon  said  twenty  per  cent  and  earn 
amouutlDg  to  more  than  three  thouaand  dol- 
lars yet  due  from  the  commonwealth  of  Ken- 
tucky to  said  Bichard  T.  Burke;  and  they  alao 
pray  that  the  defendant  L.  C.  Norman,  as 
auditor,  and  Henry  S.  Hale,  as  treasurer,  of 
the  commonwealth  of  Kentudcy,  be  enjoined 
by  the  final  Judgment  In  this  action  from  the 
Issuance  of  sakl  warrant,  or  the  payment 
thereof  to  said  defendant  Burke  or  aald  bank, 
should  such  injunctk)n  become  necessary  to 
the  protectton  of  the  rlsbta  of  the  plaintiffs; 
and  they  also  pray  judgment  that  said  treas- 
urer and  auditor  shall  pay  said  sum  still  due 
and  owins  to  the  defendant  Richard  T.  Burke 
as  assessor  for  the  work  and  official  serrloee 
dwe  by  him  and  his  said  deputies  Into  this 
court,  and  that  said  sum  so  paid  to  this  court 
be  adjudged  to  the  plaintiffs  hi  a  suffldent 
amount  to  pay  their  said  respectlTe  claims, 
Interest  thereon,  and  the  costs  of  this  action. 
The  plaintiffs  pray  Judgment  for  all  vecial 
and  general  relief  in  equity,  and  for  their 
costs."  A  general  demurrer  of  the  detend- 
ants  Hale  and  Norman  to  the  petition  was 
sustained  by  the  court,  as  was  also  that  of 
appellee  R.  T.  Burke;  and,  plaintiffs  declin- 
ing to  amend,  the  petition  was  dismissed,  and 
from  that  Jndgmcnt  appellants  i^osecute  this 
appeal. 

The  law  proTldea  that  the  auditor  shall 
draw  his  warrant  In  faTor  of  the  assessor  for 
the  sum  due  blm  for  his  services,  which  shall 
be  paid  by  the  treasurer,  but  the  object  of 
the  petition  In  this  case  seems  to  be  to  obtain 
a  Judgment  which  ^ould  require  the  officers 
of  the  state,  Instead  of  paying  to  the  assessor 
as  proTfded  by  law,  to  par  simdry  sums  to 
the  plaintiffs  herein.  It  must  be  obTlous 
that  such  a  requirement  would  greatly  com- 
plicate and  confuse  the  accounts  of  the  audi- 
tor and  treasurer,  and  Impose  upon  them  labor 
and  duties  not  provided  for  by  statute.  The 
general  doctrine  Is  that  the  fees  and  com- 
pensation due  to  cheers  cannot  be  attached 
or  anbdected  to  claims  of  creditors  of  such 
cers.  It  aeeme  to  us  that  the  claims  set  op 
by  appellantn  are  but  debts  due  from  the  ap- 
pellee Burke,  and  they  must  look  to  him  for 
payment,  and  be  remanded  to  such  remedies 
for  the  collection  thereof  as  Is  provided  hy 
law.  Hewitt  v.  Oralg,  86  i^.  23,  5  S.  W. 
280;  Com.  v.  Oook.  8  Bush,  230;  Tracy  t. 
Hombuckle.  Id.  336;  Divine  t.  Uarvle,  7  T. 
B.  Mon.  440.   Judgment  affirmed. 

On  Rebearlng. 

(Nov.  IS.  1897.) 

PBB  CURIAM.  It  appears  that  the  petition 
In  this  case  shows  a  right  to  a  personal  Judg- 
ment against  ai^»^ee»  Burke;  but  the  atten- 
tion of  the  court  was  not  called  to  that  fact, 
the  argnmoit  having  been  devoted  exduslve- 
ly  to  the  other  proposition  InvidTed  la  the 


case.  The  petltloa  for  rehearing,  as  to  Burke, 
must  be  sustained;  and  the  Judgment,  as  to 
Burke,  is  reversed,  with  directions  to  over- 
rule the  general  dunurm  of  Burke,  and  the 
cause  remanded,  as  to  him,  for  proceedings 
consistent  with  this  opinion.  The  petition 
for  rehearing,  as  to  the  other  parties  and 
queatloiia  involTed,  la  oveimled. 


MILWARD  V.  SHIELDS. 
(Court  of  Appeals  of  KentacAy.  Oct  26,  1807.) 
MOIMMM— FaiORITT  OS  Cnux  Km  FnsiBAL 
BxPBMsas. 

A  claim  for  the  foaeral  expenses  of  a  dead 
mortgagor  is  not  entitled  to  priority  over  tlie 
ntortgage  Uen.  either  at  commoa  law  or  under 
Ky.  St  I  8888,  which  provides  that:  "If  tbe 
personal  estate  of  a  decedent  be  not  saffictent 
to  pay  his  liabilities,  then  the  burial  exxteoses  of 
sucb  decedent,  and  tbe  cost  and  charges  of  die 
administration  of  his  estate,  and  tbe  amount  of 
tlic  estate  of  a  dtad  person,  or  of  a  ward,  or  of  i 
person  of  unsound  mind,  oommitted  by  a  eosit 
of  record  to,  and  remaining  In  tlie  hands  a 
decedent  shall  be  paid  in  fall  before  any  pro 
rata  distribution  shall  be  made." 

Appeal  from  drcolt  court  Fayette  county. 

"Not  to  be  officially  reported." 

Action  by  W.  R.  Mllward  against  Annie  E. 
Shldds.  Judgment  for  plaintiff.  Defendant 
appeals.  Affirmed. 

Falconer  ft  Falconer,  tor  appellant.  O.  T. 
Hanson,  for  appellee. 

DU  RWTJiW,  J.  Tbe  sole  auestlon  for  de- 
dslon  In  this  case  is  whether  the  Uen  of 
the  mortgagee  of  real  estate  is  superior  to 
tbe  dalm  of  an  undertaker  for  funcxal  ex- 
penses of  the  dead  mortgagor.  So  Car  as  we 
are  informed,  the  Qvestkm  has  neTer  been 
decided  by  this  court  and  we  have  not  been 
reftfred  to  any  authority  on  tbe  question,  ex- 
cept the  case  of  Best  v.  Spooner,  4  Ky.  Law 
R^  002,  in  which  the  superior  court  divided, 
the  majority  holding  that  a  dalm  for  funeral 
expenses  was  superior  to  the  Uen  of  an  at- 
tachment levied  before  decedent's  death.  The 
reasoning  of  the  majority  In  that  case  Is 
dlfScnlt  to  foUow,  if  we  concede  to  tiie  de- 
cedent the  power  to  dispose  of  his  property, 
and  gtre  due  regard  to  the  oUigatlon  of  con- 
tracts. It  Is  not  sought  to  assert  a  priority 
In  favor  of  funeral  upensea  und»  tbe  stat- 
ute (Ky.  St.  I  886G(),  which  provides  that:  "U 
tiie  personal  estate  of  a  decedent  be  not  suffi- 
cient to  pay  bis  UabiUtles,  then  the  burial 
expenses  of  such  decedent  and  the  coat  and 
charges  of  the  admliUstratton  of  his  estate, 
and  the  amount  of  the  estate  of  a  dead  p«- 
son,  or  of  a  ward,  or  of  a  petson  of  anaound 
mind,  oommitted  by  a  eoiut  of  record  to,  and 
remaining  in  the  hands  of,  a  decedent,  shall 
be  paid  in  fuU  before  any  pro  rata  distribu- 
tion ahaU  be  made.  *  *  *"  Under  the  stat- 
ute, funeral  expenwa  and  dalms  against  tiie 
decedent  in  a  fldoctary  capacity  are  put  upon 
tbe  lame  footing,  and  no  one  liaa  yet  <daimed 
that  money  due  to  a  wftid  fkom  the  estate  of 
a  decedent  has  priority  ovec  an  antecedent 
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mortgage  Uen.  Tta«  statute  aj^ean  to  as  to 
apply  entlrdy  to  aBsets  for  diatrlbution  in 
tlie  handB  of  the  penonal  repreaentatlTe,  and 
was  so  conceded  In  the  opinion  of  Judge  Rich- 
ards In  the  superior  court;  ajid,  while  the 
proceeds  of  realty— the  imsonal  estate  being 
iiunfficient— are  assets  tot  the  p^ment  of 
debts,  and  subject  to  the  role  of  distribution 
laid  down  in  the  statute  quoted  (Mnldoon  t. 
Crawford,  14  Bn^,  125),  the  proceeds  of 
real^  covered  by  prior  lien  are  not  assets  in 
the  hands  of  the  personal  r^resoitatlTe  for 
distribution.  The  statute,  moreover,  gives 
pri<nil7  to  funeral  ea^penses  over  those  debts 
only  whidi  come  in  for  a  ivo  rata  distribu- 
tkm,  aaA  no  pro  rata  distribution  can  be 
made  to  a  mortgage  creditor  except  upon  the 
reddue  of  his  debt  afto'  be  has  exhausted 
the  mortgaged  property.  As  weU  said  br 
Judge  Reld  in  the  dissenting  opinion  in  the 
case  rtferied  to:  "l^e  atotute  has  no  refer- 
aice  to,  nor  any  effect  iqpon,  bona  fide  liens 
secured  to  creditors  of  the  decedent  under 
tiie  general  law,  such  as  Uens  by  mortgage, 
or  Uens  acquired— like  attachment  liens— by 
cqieratlon  of  law,  but  regulates  priorities  in 
T^erenee  imly  to  unsecured  liabilities,  gives 
certain  liabilities  and  e33>enses  priori^,  and 
then  puts  all  oUieir  del>ts  and  llaUlltleB  on 
equal  footing.  It  leaves  valid  Uens  acquired 
on  Qie  decedent's  estate  where  the  roles  of 
the  general  law  leave  them.  Such  Uens  have 
no  validity  by  virtue  of  the  statute  In  ques- 
ttoD,  but  «zist  independ«it  of  it  They  over* 
rule  burial  expenses,  claims  due  the  estate  of 
a  dead  penon,  or  of  a  ward,  or  of  a  person 
of  unsound  mind  committed  by  a  court  of 
record  to  and  remaining  in  the  hands  of  a 
decedent,  and  the  coats  and  charges  of  ad- 
ministration, except  so  far  as  the  latter  may 
necessarily  be  incurred  in  ascertaining  the 
Iluk,  and  pursuing  it  to  judgment,  with  a 
view  to  detennloe  whether  any  assets,  per- 
sonal oc  xeait  may  be  left^  after  the  incum- 
brance is  satisfied,  for  distribution  under  the 
te^Tu  of  the  statute^  Every  lien  may  be  eon- 
Mered  exposed  to  this  pwll,  but  no  more. 
If  burial  expenses  are  allowed  to  overreach 
a  valid  lien,  acquired  in  good  faith  before  the 
death  of  this  decedent,  so  may  what  he  owes 
as  fiduciary  to  the  estate  of  a  dead  person, 
of  a  ward,  or  of  a  lunatic,  and  the  lien  might 
be  totally  destroyed.  If  sucb  claims  had  pri- 
(Hity;  and,  no  matter  how  acquired  in  the 
lifetime  of  the  decedent,  they  might  be  as 
worthless  as  the  paper  by  which  they  are 
evidenced.  The  burial  eq>en8eB  and  tbe  oth- 
er statutory  priorities  are  priced  on  the  same 
tooting,  and  are  of  Uie  same  dignity,  ood 
are  snperior  only  to  the  general  unsecured 
UaUIittes  of  tbe  decedoit  They  cannot  pre- 
vail against  and  consume  liens  created  volun- 
tarily by  the  decedent  before  he  dies,  or  by 
the  equally  binding  operation  of  law,  but 
stand  secure  in  tlielr  Inherent  force,  1^  virtue 
of  the  general  law  governing  them."  But  in 
this  eas^  as  in  tbe  case  In  4  Sy.  Law  Bep.  602, 
it  has  been  sought  to  justly  the  claim  of  pri- 


ority for  funeral  expenses  under  the  cenunon 
law.  The  authorities  quoted  in  support  of 
the  majority  opinion  do  not  sustain  tbe  doc- 
trine there  laid  down.  Bach  of  tbe  authori- 
ties  quoted  is  In  reference  to  the  powers  and 
duties  of  executors  or  administrators  in  the 
distribution  of  the  assets  among  the  general 
creditors.  Bam,  Assets,  268;  King  t.  Wade, 
5  Price,  621;  Lomax,  Ex'rs,  1,  283;  2  Bl. 
Oomm.  006;  Patterson  v.  Patterson,  59  N.  Y. 
585;  TruenuuQ  v.  Tllden,  «  N.  H.  202;  Farlc- 
er  V.  Lewis,  18  N.  0.  21;  Hancocic  t.  Pod- 
more,  1  Barn.  &  AdoL  260.  In  the  case  of 
Paricer  v.  Lewis,  13  M.  a  (2  Dev.)  21  (not  3 
Dev.,  aa  cited).  It  was  hdd  that  foneral  ex- 
penses "form  a  charge  upon  tbe  assets,  in- 
dependently of  any  promise  br  the  executw 
or  administrator,  upon  the  ascertainment  of 
the  fiict  that  they  fxe  of  that  description,  and 
proper  for  the  estate  and  degree  of  Ow  de- 
eeaaed.**  In  that  case  the  question  was  not 
one  of  Uen,  but  simply  of  priority  in  admin- 
istration between  the  funeral  expenses  and 
a  jndgmoit  debt  in  favor  of  the  admlnlstra- 
bor.  In  Trueman  v.  Tilden,  6  N.  H.  202.  it 
was  stated  that  "funeral  expenses  are  a 
charge  upon  the  estate  of  a  deceased  per- 
son," th9  word  "estate"  bdng  used  to  mean 
"assets,"  its  tedinlcal  meaning  when  em- 
ployed In  reference  to  a  personal  represmta- 
ttve.  Hie  sole  question  in  that  case  was 
whether  tbe  administrator,  by  fdiarging  tiie- 
amount  of  the  funeral  expenses  In  his  admin- 
istration account,  had  made  himself  penon- 
ally  liable.  Tbe  citation  from  Blr  Bdward 
Coke  (to  be  found  in  8  Inst  208$  goes  to  the 
point  only  that  proper  funeral  expenses  are 
to  be  allowed  of  the  goods  of  tbe  deceased, 
before  any  debt  or  duty  whatsoever.  Mo  ease 
has  bem  referred  to,  or  authority  cltedr-and 
we  are  confident  none  can  be  foand,-4ii 
which  it  was  held,  or  the  doctrine  was  laid 
down,  that  a  claim  for  funeral  expenses, 
whldi  Is  not  a  debt  against  the  estate  at  all, 
but  more  proporly  a  credit  to  tbe  personal 
represmtative,  Is  superior  to  the  lien  of  a 
mortgage,  whereby  the  decedent  devoted  so 
much  as  might  be  necessary  of  certain  speci- 
fied property  to  the  payment  of  the  mortgage 
debt  The  decedent  up  to  the  date  of  his 
death,  had  absolute  control  of  his  iswperty. 
He  could  dispose  of  it  by  deed  or  mortgage, 
and,  In  the  latter  case,  though  he  did  not 
part  with  the  legal  title,  he  did  part  with  the 
equity.  To  tbe  extent  that  it  was  necessary, 
his  estate  in  the  propwty  mortgaged  was  ap- 
propriated to  tbe  payment  of  the  mortgage. 
Nor  does  the  argument  drawn  ex  necessitate 
appear  to  be  meritorious.  It  is  true  tiiat 
when  a  man  dies  he  must  be  buried,  but  It  is 
equally  true  that  while  he  lives  he  must  be 
fed  and  clothed,  and  when  side  he  should 
receive  medical  att^tlon.  It  is  jwo  bono  pub- 
lico that  these  tilings  should  be  done.  And. 
if  a  man  have  assets,  these  things  should  bo 
paid  for  out  of  such  assets;  but  If  not  the 
state  provides  poor  houses,  hospitals,  and 
pauper  burial.   There  is  no  reason  why  a 
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«Uim  for  OUR  of  these  thlngi  more  than  an- 
other Bhoald  be  permitted  to  override  the  con- 
taict  rights  of  a  mortgagee.  Wherefore  tbe 
Jodgment  of  the  lower  court  is  affirmed. 


ORAT  T.  WILSON  et  aL 

(Oourt  of  AwaiM  at  Eentnekr.  Oct  28. 1897.) 

JuDOMBXT  — D18HI88AL  Fhocursd  Br  Praud — 
Dbbds — Hkntal  Ikcapacitt  or  Gkantok. 

1.  A  petition  alleging  that  an  agreement  for 
the  dismisBal  of  a  former  action  was  procured  by 
the  mlsrepresentationa  of  the  ancestor  of  de- 
f«idaDtB,  and  that  plaintiff,  who  now  sues  br 
next  friend,  did  not  have  capacity  to  make  such 
ao  agreement,  and  asking  that  the  diamiual  be 
•et  aside  and  the  former  actioQ  reiostated,  and 
the  two  cases  conaolidated.  statea  a  good  canae 
of  action,  and  moat  be  regarded  as  seeking  the 
relief  son^t  in  the  original  action. 

2.  Where  the  plaintiff  died  after  judgment  dia- 
misaing  the  action,  and  before  any  appeal  had 
been  taken,  her  representatives  had  two  years 
in  which  to  prosecute  an  a^eal;  the  proruiona 
of  the  Code  as  to  terlTor  having  no  application. 

3.  Ihe  grantor  in  a  conveyance,  who  was  not 

Stable  of  underatanding  its  nature,  and  who  re- 
ved  no  conaideration  therefor,  is  entitled  to 
have  it  set  aside,  as  against  the  heirs  of  a 
eobeequent  grantee  who  paid  nothing  for  the 
.land. 

Appeal  from  circuit  court.  Bourbon  county. 

"Not  to  be  officially  reported." 

Action  by  Verlinda  Cray,  by  next  friend, 
against  Benjamin  F.  Wllaon  and  otliers,  to 
«et  aside  a  Judgment  and  deed.  Judgment 
for  defendants,  and  plaintiff  ajMwals.  Be* 
versed. 

woMBUn  ft  Talbott,  for  appellant,  Q. 
Ward  and  Bnunett  H.  Dickson,  fior  appellees. 

OUFFT,  J.  The  petltkm  bi  ttils  esse  reads 
4S  follows:  "The  plaintiff  says  that  on  tbe 
lOtta  dar  of  March,  1601,  the  plaintiff,  Ver- 
Unda  Cray,  filed  In  this  court  an  actkm  in 
.equity  under  the  B^le  ol  'Verlinda  Cray, 
Flalntltr,  against  John  IL  Cray,  etc.,  Defend- 
ants,' and  that  on  the    day  of   , 

1891,  a  Judgmmt  wu  entraed  In  said  case 
.dismissing  the  same,  setUed.  nalntlfl  refers 
to  and  makea  said  case  a  part  hereof  Julia 
Letton,  as  next  friend  of  said  Verlinda  Cray, 
.aa^  that  said  Verlinda  Cray  at  the  time  of  the 
rendering  of  said  judgment  was  of  unsound 
mind,  and  still  is;  and  said  Julia  Letton  fur- 
ther ssya  that  she  Is  a  resld^it  of  this  state, 
.and  is  free  from  dhttbllit7<  Flalntlfl  comes 
and  prays  the  court  to  set  aside  said  judg- 
ment and  to  redocket  the  said  action,  and,  for 
grounds  for  said  motion,  says  that  said  judg- 
ment was  obtained  by  fraud  practiced  by  the 
successful  party,  tiie  said  John  R.  Cray,  and 
that  the  plaintiff  was,  by  reason  of  unsound- 
ness of  mind,  unfitted  for  the  transaction  of 
business,  or  taking  care  of  her  financial  Inter- 
ests, and  was  Incomiwtent  to  rater  Into  the 
agreement  for  a  judgment  oC  dismissal  of 
said  action.  Halntlff  si^  that  said  ^ud 
consisted  of  undue  marital  Influence  exercis- 
ed the  said  John  R.  Gray,  and  In  the  repre- 
sentation by  the  said  Cray  that  he  had  tuffl- 
^tent  proiKMty  to  lake  care  of  the  said  Ver> 


Unda  Qraj  In  case  of  his  dying  first,  and  tiiat 
he  would  prorlde  for  her  In  case  at  talg  deatli, 
and  would  furnish  her  with  all  ttw  necessa- 
ries and  comforts  in  that  event  nalntlff 
says  that  said  John  B.  Gray  has  died  since 
the  rendCTing  of  said  jo^moit;  that  he  died 
intestate,  leering  as  his  only  heirs  the  de- 
fendant Mary  BL  "WOmm,  who  Is  his  only 
child.  Plaintiff  says  that  said  John  B.  Cnv 
made  no  proviston  for  tlifl  support  ct  bis  wid- 
ow, the  idalntlff;  that  she  had  recelTed  from 
his  estate  only  a  dower  Int«est  In  ha  own 
hmd.  the  98  Ac  8  B..  e  P.,  referred  to  hi  the 
aforesaid  action,  and  a  dower  interest  in  a 
tract  of  land  In  Nlchi^s  county,  and  her  dl>- 
tribntaUe  share  of  his  personal  estate.  Fur- 
ther says  that  said  abare  only  amounted  to 
$107  In  money,  and  about  that  much  in  per^ 
sonal  prtqierty,  and  also  says  tliat  die  has 
alnce  sold  to  the  defendants  the  said  dower 
interest  In  the  Nicholas  county  land  tm  $100. 
Plaintiff  further  says  that  said  John  R.  Oaj 
died  on  the  3d  day  of  October,  1892,  and  Uiat 
on  the  11th  day  of  said  month  (that  Is,  on  the 
8th  day  after  Cray's  death)  the  defoidant 
Mary  E.  Wilson  and  ha  husband,  Boijamln 
F.  Wilson,  Induced  the  pWntlff,  VetUnda 
Cray,  to  unite  with  them  in  a  petition  to  the 
Bourbon  county  court  for  an  allotment  of  dow- 
er to  said  Verlinda  In  the  said  tract  of  98  A., 
8  R.,  6  P.,  of  land;  tiiat  fhoei^on  said  court 
appointed  commissioners  to  allot  dower  to 
plaintiff^  and  said  commissioners  did  allot  to 
her,  as  dower,  28  A.,  3  R.,  21  P.*  of  her  said 
land,  and  tiie  balance  was  allotted  to  the  de- 
fendant Uary  B.  Wilson,  and  is  now  hAA  by 
ha  and  her  husband,  B.  F.  ^tnison.  Plaln- 
tlfl  that  the  defendants  required  the 
plaintiff  to  build  one-half  of  the  division  fence 
between  that  part  of  ha  land  allottod  to  bw 
and  the  put  allotted-  to  the  defendant,  and 
thereby  expend  a  large  part  of  the  money 
reedved  from  the  estate  of  said  John  B. 
Cray.  13ie  plalnttfl  was  at  the  time  of  agree- 
ing to  the  allotment  of  dower,  and  at  tiie  time 
of  the  allotting  of  said  dower.  Incapable  of 
attending  to  her  atMis,  and  not  competoit  to 
enter  Into  said  agreement  Plaintiff  Is  now  In 
her  76th  year,  nearly  dea^  memory  greatly 
Impaired,  and  hi  wholly  IncapaUe  of  caring 
for  herself,  and  has  only  the  tent  from  the  lit- 
tle land  left  her  as  Income  on  v^ch  to  mbtist 
during  ha  old  age;  that  the  said  roit  ]m  only 
about  f  160  per  year,  and  taxes  and  insorance 
and  r^alrs  to  come  out  of  that.  Wlierefine 
phtinUff  prays  that  the  court  wISl  set  aside 
and  hold  for  naught  tiie  judgment  altered  In 
the  said  case  of  Verlinda  Cray,  Plaintiff, 
against  John  R.  Cray,  etc..  Defendants,  and 
will  redocket  the  same,  and  consolidate  it 
with  this  acti<»i;  and  prays  for  all  general 
and  equitable  rellet" 

Defendants*  demurrer  to  the  petition  was 
properly  oTemiled,  but  th^r  motion  to  strike 
out  certain  words  was  erroneously  sustained, 
after  which  defendants  answered,  and  the  an- 
swer may  be  treated  as  a  traTerse  of  all  the 
material  aTermentt  of  tta  petition.  Upon 
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Anal  bearing  the  coort  rendered  Judgment  re- 
fnalng  the  relief  prayed  for,  and  from  that 
judgment  this  appeal  Is  ptmecated. 

It  wm  be  seen  that  the  petition  makes  the 
former  snlt  therein  referred  to  a  part  of  this 
snlt,  and  this  action  may  be  Mrly  considered 
as  an  attempt  to  obtain  the  relief  sought  In 
the  original  action.  It  Is  the  contention  of 
appellees  that  this  appeal  ought  to  be  dis- 
missed because  there  was  no  revlror  of  the 
action  within  12  months  after  the  death  of 
Verilnda  Cray,  who,  It  appears,  died  after  the 
rendition  of  the  Judgment  complained  of;  and 
they  cite  sections  509  and  510  of  the  Code 
of  Practice.  The  sections  referred  to  do  not 
control  or  govern  the  rerlTor  of  actions  or 
aK»ealB  to  the  court  of  appeals  In  a  case  like 
this.  Section  767  of  the  Code  of  Practice 
piDTldee  that  the  provisions  of  title  11  shall, 
so  Car  as  applicable,  regulate  cases  In  the 
court  of  appeals.  It  wlU  be  seen  In  this  case 
that  no  appeal  had  In  fact  been  taken  to  the 
court  of  appeals  Terllnda  Cray  or  her 
next  friend  until  after  the  death  of  said  Ver- 
llnda;  hence  there  was  no  suit  or  action 
pending  at  the  time  of  her  death:  and  Iff 
statute  she  or  h^  rejiresentatlre  had  the 
right  to  prosecute  an  appeal  to  this  court 
within  two  years  after  the  rendition  of  the 
Jiid^nent  complained  of,  and  It  seems  to  us 
that  the  proper  steps  were  taken  In  this  case 
to  obtain  and  prosecute  the  appeal.  The 
prkidple  announced  in  Hopkins  t.  Hopkins^ 
Adm*r.  91  Ky.  StO,  IS  Sw  W.  8M,  seems  to 
sustain  the  appellant  In  this  case  In  her  can- 
tentlon  that  the  ai^eal  and  revlTor,  If  It  may 
be  so  called,  was  properly  taken.  The  mo- 
tion of  i^pellees  to  dismiss  the  appeal  must 
be,  and  Is,  orerniled. 

It  win  be  seen  from  the  evidence  in  this 
case  that  VerUnda  Cray  was  the  owner  of  a 
tract  of  land  In  her  own  ri^t,  which  was 
eonreyed  to  Uie  t»oth«  of  her  hasband,  for 
which  she  reoelred  no  consideration,  and 
then  immediately  conveyed  him  to  the 
bnaband,  and  ii  now  dalmed  hj  tb»  heir  at 
law  of  said  husband.  It  further  appears 
from  the  testhnony  tliat  Terllnda  Cn^  was  a 
widow,  and  her  late  husband,  John  R.  Cray, 
was  a  widower,  at  tiie  time  of  their  mar- 
riage; that  VerUnda  never  had  any  children, 
bnt  was  Uie  owner  of  Uie  tract  of  land  in 
question,  and  owned  some  other  pn^erty,  at 
the  time  of  her  marriage.  It  is  also  dwwn 
that  she  was  not  capable  of  transacting  busi- 
ness at  tba  time  of  the  said  conveyance  to  the 
brottia'  of  her  husband,  and.  It  seems,  made 
the  conveyance  under  an  entire  mlsappr^en- 
slon  of  111  effect  at  tba  time.  It  therefore 
follows  that  as  she  was  not  capable  of  under- 
■tandlng  the  natm%  of  the  conv^rance,  and 
incapable  of  making  a  rational  disposition  of 
her  iiroperty,  and  having  received  no  consid- 
eration at  all  f6r  the  conveyance,  and  the 
present  dalmante  of  the  land  havliv  pi^d 
□otUng  therefor,  the  conveyance  ou^t  to 
be  set  aside.  The  Ju^^meat  aK>ealed  from 
Is  therefore  reversed,  and  the  cause  remand- 


isr 

ed,  with  directions  to  set  aside  the  agree- 
ment In  the  original  suit,  and  cancel  the  deed 
from  the  said  VerUnda  to  M.  A.  Cray,  and 
the  deed  from  M.  A.  Cray  to  John  R.  Gray, 
and  adjudge  the  land  to  the  real  reprmnta- 
tlves  or  heirs  at  law  of  the  said  VerUnda 
Cray,  and  tor  proceedings  conslBtent  with  this 
opinion. 

(Dec.  17,  1807.) 

PER  CURIAM.  So  much  of  the  ophilon 
heretofore  readied  In  this  case  as  directs  the 
cancellation  of  the  deed  from  VerUnda  Cray 
to  M.  A.  Cray,  and  the  deed  from  M.  A.  Cray 
to  John  R.  Cray,  and  adjudging  the  land  to 
the  real  representatives  or  heirs  at  law  of 
said  Verlluda  Cray,  Is  withdrawn;  but  the 
residue  of  the  opinion  shall  remain  In  full 
force,  and  the  cause  Is  remanded,  with  direc- 
tions to  the  court  below  to  set  aside  the  agree- 
ment and  judgment  rendered  pursuant  there- 
to, and  bold  the  same  for  naught;  and  the 
parties  may  litigate  the  questions  Involved  In 
the  original  suit.  In  other  words,  all  ques- 
tions affecting  the  validity  of  the  deed  firom 
VerUnda  Cray  to  M.  A.  Cray  and  the  deed 
from  M.  A.  Cray  to  John  R.  Cray  may  be  fur- 
ther litigated,  and  the  parties  may.  If  they  so 
desire,  amend  their  pleadings,  and  take  such 
additional  proof  in  support  of  or  adverse  to 
said  deeds  as  they  may  desire. 


TUDOR  V.  COMMONWEALTH. 
(Court  of  Appeahi  of  Kentucky.  Oct  28,  ISOT.) 

HOKICIDB — ^InOIOTIfBaT — AlDBBS  AND  ASBTTOSS — 
KlLLIXO  IX  DSFSXaS  OV  ASVIBBR— Irstbvo- 
TIOXS— AkOCKSKT  Or  CODNSBL. 

1.  An  Indictment  for  murder  agaiiiBt  several 
defendants  Jointly,  charging  that  ttier  murdered 
the  deceased  by  one  of  th«n  shooting  him,  the 
others  being  then  and  there  present,  aiding  and 
abetting,  bat  that  which  one  "did  the  actnal 
shooting  and  killing,  or  which  aided  and  abetted, 
was  unknown  to  the  jury,"  is  good. 

2.  Where  the  accused  intervened  hi  a  fight  be- 
tween two  others,  aud  killed  one  of  them,  thmtB 
made  by  the  deceased  against  the  other  com- 
batant, of  which  the  accnsed  bad  do  knowledge, 
were  not  admiseible  in  fals  Iwbalf,  he  having  no 
Intimation  as  to  which  beaan  the  fight,  or  as  to 
which  was  about  to  commit  a  fdony. 

8.  The  accused,  having  hitervened  In  a  fight 
between  two  others,  and  killed  one  of  them,  can- 
not Justify  his  action  by  evidence  that  the  man 
who  was  killed  had  brought  on  the  difficulty, 
when  that  fact  was  unknown  to  him  at  the  time 
of  the  killing. 

4.  An  instruction  directing  the  Jury  to  find 
defendant  gull^  of  manslaughter  only,  and  not 
of  murder,  If  Uiey  believed  beyond  s  reasonable 
doubt  that  he  killed  S.  In  sudden  heat  and  paa- 
Rion,  or  that  In  sudden  heat  and  passion  he  aid 
ed,  abetted,  or  encouiaged  some  one  who  did  an 
kill  S.,  was  not  erroneous,  there  being  no  evi- 
dence authorizing  a  goaliflcation  as  to  defend- 
ant's right  to  an  acqmttal  on  the  ground  of  self- 
defense. 

5.  If  defendant  aided  and  abetted  fai  the  kUl' 
lug,  he  was  a  principal  in  the  second  degree,  ud 
not  an  accessory, 

6. 1'he  error,  if  any,  in  omitting  from  an  hi- 
struction  the  requirement  tbat  a  jury  should  be- 
lieve b^ond  a  reasoDal>le  doubt  that  the  person 
who  did  the  actual  killing  did  so  in  Budden  heat 
and  passion,  in  order  to  reduce  ^the  oflfensa  of 
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from  mnrder  to  laanslaughter,  wu  harmlMS,  aa 
It  required  the  juir  to  find  the  ezUtence  of  sad- 
deo  heat  aod  pasaiOQ  in  defendant  alone,  in  or- 
der to  ao  reduce  die  offense. 

7.  The  mere  fact  that  the  jury,  while  in  charge 
of  tfie  sheriff,  taking  exerciae.  went  to  the  store 
where  the  kming  occurred,  for  the  pnriKwe  of 
pcocDiicg  sMne  tobacco,  did  not  OMititute  the  re- 
ceiving of  evidence  out  of  court. 

8.  ^nie  statement  of  the  commonwealth'a  at- 
tomer  to  the  jai7  that  no  living  witness  stated 
to  tiiem  that  the  life  of  the  person  in  whose  de- 
tmm  defendant  cbumed  to  have  acted  waa  fai 
daiwer  was  not  nch  an  obvious  allusioD  to  de- 
fendant's failure  to  testify  as  to  render  the  action 
of  the  court  in  overruling  an  objection  to  tiie 
Btatement  snbatantial  error. 

Appeal  from  circuit  court,  Garrard  county. 

"Not  to  l»  officially  reported." 

James  Tudor  was  convicted  of  manslaugh- 
ter under  an  Indictment  for  murder,  and  Bjf- 
peals.  Affirmed. 

B.  CL  Warren  and  Lewis  L.  Walker,  for  ap- 
pellant W.  S.  Tkiylor,  Atty.  Genu,  for  the 
Gommonvenlth. 

DU  BMLLB,  J.  The  appellut  was  Indlctetf 
jAlntly  vlth  Jack  Turner  snd  &  D.  Turner  for 
the  mnrder  of  Ofarton  Sebastian,  the  indict- 
ment charging  that  the  defendant!  murdered 
htan  by  rither  the  mid  Jack  Turno',  or  S.  D. 
Turner,  <v  Jamee  Todor,  with  platola,  shoot- 
ing him.  the  others  being  then  and  there  pres- 
ent, aiding  and  abetting,  but  tiiat  which  one 
of  the  defendants  dM  the  actual  shooting  and 
killing,  or  which  aided  and  abetted,  was  un- 
known to  the  jnry.  The  demurrer  to  the  In- 
dlc'tment  was  propoly  orernil^  a  ^Uar  al- 
legathin  in  an  indictment  haTlng  been  held 
good  by  this  court  In  the  case  of  Jackson  t. 
Com.,  3S  S.  W.  422.  Appellant  had  a  separate 
trial,  was  fonnd  guilty,  and  his  punishment 
fixed  at  conflnement  tor  21  yeariL 

It  appears  that  anwHant,  Jack  Turner,  and 
Marion  Sebastian  had  married  three  slaten  of 
S.  D.  Turner,  who  had  married  a  daughter  of 
one  Nav^  who  had  married  a  sister  of  Sebas- 
tian, a  D.  Turner  had  had  tronUe  with 
Nave,  claiming  that  the  latter,  who  was  his 
father-in-law,  had  persuaded  his  wife  to  leave 
htm,  and  Sebastian,  the  deceased,  had  taken 
sides  with  Nar&  Hie  killing  took  place  at  a 
store  in  a  comer  of  a  public  wiuare,  and  there 
waa  the  nsnal  conOlct  of  testimony  as  to  who 
commMieed  the  difficulty,  and  who  fired  the 
first  shot.  It  sufficiently  appears,  however, 
that  the  Turners  and  Sebastian  were  fighting 
when  appellant  i4)peared.  There  waa  evi- 
dence tending  to  show  that  he  fired  at  Se- 
bastian, and  ran  away  from  the  fight  Upon 
the  trial  he  offered  to  prove  by  S.  D.  Turner 
and  other  witnesses  that  threats  liad  been 
made  by  the  deceased  at  various  times  against 
S.  D.  Turner,  none  of  which  had  been  com- 
municated to  appellant  The  trial  coui-t  ex- 
cluded the  testimony  as  to  the  threats,  and, 
we  think,  properly.  It  Is  true  that,  in  cases 
where  the  idea  of  self-deffense  is  relied  on, 
— *  there  is  conflict  of  testimony  as  to  who 
^  the  difficulty,  it  has  been  held  that  un- 


communlcated  threats  were  admissible  In  evi- 
dence as  tending  to  Indicate  which  person 
commenced  the  OgbL  Hart  r.  Oom.,  86  Ky. 
77, 2  &  W.  073;  Tonng  t.  Com.  <Oet  fl^  189T> 
42  a  W.  U41.  But  wedo  not  think  such  tes- 
timony admissible  in  a  case  like  this,  where  a 
third  pawn  tcK*  part  in  a  fifi^t  between  two 
others,  without  having,  ao  far  as  this  record 
discloses,  any  Information  or  groond  of  be- 
lief as  to  which  of  the  two  combatants  wu 
committing,  or  likely  to  commit,  a  felony. 
There  Is  no  evidence  to  show  that  appelant 
had  any  Information  as  to  which  of  tlie  mai 
began  the  flgbt  All  he  knew,  or  eoald  know, 
therefore^  was  that  one  of  them  was  likely  to 
comnQt  a  fUony;  and  evidence  tending  to 
show  that  Sebastian,  as  matter  of  fact  be- 
gan the  conflict  would  not  tend  in  any  de- 
gree to  show  that  appelant  bdlevad,  or  had 
reasonaUe  sronnd  to  bc^iere,  that  it  was  nec- 
essary to  IdU  Behutiaa  is  order  to  prevent 
the  commission  of  a  fblony.  Upon  the  plea 
of  self -def  e«e  on  bdialf  of  Turner,  sneh  tes- 
timony might  be  admMfaie  as  tending  to 
prove  that  Sebastian  had  first  atdwked  him; 
biA  there  is  no  pretense  that  this  appellant 
acted  In  self-defense,  or  that  any  threats 
were  uttered  as  against  hlmu 

The  fifth  Instruction  la  ot^scted  to  hr  V- 
p^ant  It  is  as  follows:  **Althongh  yon 
may  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  the  defendant  Todor, 
shot  and  killed  Sebastian,  or  that  he  was 
present  and  aided  or  abetted  or  encouraged 
any  one  who  did  aboot  and  UU  him,  yet  if 
yon  farther  believe  fnmi  the  evldwice  that 
at  the  time  he  did  so  a  fight  was  going  on 
betweoi  S.  D.  Turner  and  Sebastian,  and 
that  Tudor  had  reasonable  grounds  to  be- 
Uevc,  and  did  beUcre,  that  Turner  was  in 
immediate  danger  of  suffering  a  loss  of  his 
life  or  great  bodily  harm  at  the  hands  of 
Sehastlan.  and  did  further  believe,  in  the 
ecerclse  nt  a  reasonaUe  Judgment  that  the 
dangw  to  Turner  could  be  averted  only  by 
his  shooting  Sebastian,  then  you  will  acquit 
Tudor:  provided,  yon  further  believe  from 
the  evldooce  tliat  SebasUan  brou^t  on  the 
fight  between  himself  and  Tomear  by  first 
drawing  a  pistol  In  a  hostile  manner  on  Tur- 
ner, or  by  first  presenting  a  pistol  in  a  hos- 
tile manner  at  Turner,  or  by  first  shooting 
at  Turner.  If,  howev^*,  you  bdleve  from 
the  evidence  beyond  a  reasonalde  doubt  that 
Tomer  started  the  fight  by  first  drawing  his 
I^stol  on  Sebastian  In  hostile  manner,  or  by 
first  prestiitlng  It  at  Sebastian  In  hostile 
mannw,  or  by  first  shooting  at  Sebastian, 
then  yon  cannot  acquit  Tudor  upon  'Qie 
ground  that  he  Interfered  to  save  Turner 
from  danger  of  harm  or  death."  For  the 
reasons  stated  for  the  InadmiadblUty  of  tiw 
evidence  of  threats  by  Sebastlsn  against 
Turner,  this  Instruction  might  property  have 
beat  withheld,  as  thoe  was  no  evidence  in 
the  record  uptMi  which  to  base  it;  but  it  cer- 
tainly did  not  prejudice  the  appelant  It 
would  be,  in  our  optnlon,  new  doctrine  to- 
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hold  that  a  man  may  interrene  la  a  confllet 
between  two  others,  kill  ooe  of  them,  and 
Jnstlfy  hlB  action  by  evidence  that  the  man 
who  was  killed  had  brought  on  the  difficulty, 
when  that  fact  was  utterly  unknown  to  him 
at  the  time  of  the  klUlng. 

The  Instruction  as  to  manslaughter  was 
also  objected  to,  as  not  properly  qualified. 
By  that  Instruction  the  Jury  were  told.  In 
substance,  to  find  defendant  guilty  of  toI- 
uotary  manslaughter  If  they  believed  beyond 
a  reasonable  doubt  that  he  killed  Sebastian 
In  sudden  heat  and  passion,  or  that  in  sud- 
den heat  and  passion  he  aided,  abetted,  or 
encouraged  some  one  who  did  so  Mil  Sebas- 
tian. It  Is  claimed,  under  the  authority  of 
Hlnkle  V.  Com.,  11  S.  TV.  778,  that  the  latter 
part  of  this  Instrnction  should  have  contain- 
ed a  quaUflcation  requiring  the  Jury  to  be- 
lieve beyond  a  reasonable  doubt  that  the 
person  who  did  the  shooting  did  so  in  sud- 
den beat  and  passion,  and  not  in  his  neces- 
sary self-defense,  and  a  further  qualifica- 
tion as  to  the  appellant  that  his  aiding  and 
abetting  of  the  person  who  did  the  shooting 
was  not  in  his  necessary  self-defense,  or  In 
the  defense  of  another.  As  we  have  seen, 
there  was  no  evidence  to  justify  an  Instrue* 
tlon  as  to  self-defense  on  the  part  of  appel- 
lant. This  was  not,  like  the  Hlnkle  Case, 
an  Indictment  for  conspiracy.  If  the  appel- 
lant aided  and  abetted  In  the  killing,  he  was 
a  principal  in  the  second  d^ree,  and  not  an 
accessory.  Blsh.  Or.  Law,  |  608.  Nor  could 
the  omission  of  a  requirement  that  the  Jury 
should  believe  beyond  a  reasonable  doubt 
that  the  person  who  did  the  actual  killing 
did  so  In  sudden  heat  and  passion  operate 
to  the  prejudice  of  appoHant,  even  If  It  had 
been  proper  to  Insert  It.  On  the  contrary, 
it  must  have  operated  to  bis  advantage,  as 
It  reqnlred  the  Jury,  and  properly,  to  find 
the  existence  of  sudden  heat  and  passion  In 
the  appellant  alone.  In  order  to  reduce  the 
offense  from  murder  to  manslaughter. 

A  further  objection  Is  based  npon  the  fact 
that,  while  the  Jury  were  In  charge  of  the 
sheriff,  taking  exercise,  th^  were  permit- 
ted to  go  to  a  store  fronting  on  the  pnblic 
square.  In  front  of  which  the  killing  occur- 
red; and  It  is  urged  that  there  was  an  In- 
vasion of  appellant's  constitutional  rights, 
in  that  the  Jury  received  evidence  out  of 
coort  by  the  view  thus  obtained  of  the  place 
of  the  killing,  not  had  In  accordance  with 
section  236  of  the  Criminal  Code.  Nothing 
was  pointed  out  to  the  Jury  when  thc^  went 
to  Powell's  store,  where  they  went  for  the 
purpose  of  procuring  some  tobacco,  nor  was 
any  remark  made  in  regard  to  the  position  of 
the  combatants,  or  about  any  feature  of  the 
case;  and  we  do  not  regard  this  visit  as  prej- 
udicial nror  any  more  than  the  passing  or 
r^sslng  of  the  Jury  to  and  from  the  court 
house  would  have  been  If  the  kllUng  bad 
taken  place  at  the  court-house  door. 

It  la  also  urged  as  error  that,  against  ap- 
2ieUan1fs  vbjcctioii,  the  court  permitted  the 


attorney  for  the  commonwealth  in  arfamut 
to  state  to  the  jury  that  no  llrlng  witness 
stated  to  them  that  appellant  btilersd  D. 
Tamer's  life  was  In  dango-,  and  that  It 
coold  be  averted  In  ao  other  way  than  by 
shooting  at  Sebastian,  the  claim  belne  that 
this  was  an  indirect  allnsion  to  the  fact  that 
defendant  did  not  testify,  as  he  wu  the 
only  witness  who  conld  have  stated  that  he 
believed  Tumor's  life  was  in  danger.  We 
are  unable  to  concede  that  this  was  snbstan- 
tlal  error.  It  may  be  that  it  was  intended 
as  an  allusion  to  the  fact  that  appelant  did 
not  testify,  but  we  cannot  see  that  It  was 
snffldently  obvioos  to  direct  the  Jury's  atten- 
tion to  the  fact,  If  it  had  not  been  for  the 
objections  of  the  defendant  For  the  reasons 
•tated,  the  judgment  ia  affirmed. 


OOX  V.  ARMSTRONa  «t  sL 
(Court  of  Appeals  of  Kcntneky.  Oct  28^  1807.) 

JrOSMSKT— RtOBT  TO  TlOATB. 

A  defeolt  jDdgmeDt  upon  a  forged  note  will 
not  be  set  aside  upon  the  ground  that  defendant 
was  disfluaded  by  her  attorney  from  makiag  de- 
fense upon  the  representation  that  she  would  be 
defeated,  and,  moreom,  that  the  judgment  cnuld 
be  aatifliied  out  of  a  iuigmeat  in  her  favor  against 
plaintiff,  the  collection  of  which  lias  since  beeo 
enjoined  by  plaintiff. 

Appeal  from  circuit  court  Kenton  connty. 

"Not  to  be  officially  reported." 

Action  by  Amanda  Cox  against  L.  A.  Arm- 
strong and  others  to  set  aside  a  Judgment 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

G.  F.  M.  atrlger  and  J.  W.  Menssles,  for  ap- 
p^nt  D.  A.  Glenn,  for  assignee  of  Arm- 
strong. 

GTJFFT,  J.  The  only  qnestlon  presented 
in  this  case  Is  the  snfficlency  of  the  petition, 
which  Is  as  follows:  The  plaintiff,  Amanda 
Cox,  states  that  In  May,  1893,  the  defendant 
Armstrong  brought  against  her  In  this  court 
an  action  (No.  2B0)  on  a  note  for  $200  of  June' 
2.  1886.  payable  fOur  months  after  date  at  the 
Oovlngton  Olty  National  Bank.  It  was  not 
discounted,  and  a  judgment  by  default  there- 
on was  rendmd  against  her  for  1201.50. 
which  Includes  cost  of  protest,  with  Interest 
from  October  6,  1880.  At  the  time  said  ac- 
tion was  begun  she  had  an  execution  tor  f800 
in  the  hands  of  the  sheriff  of  this  connty 
against  said  Armscrong,  which  he  has  en- 
Joined,  and  on  his  injunction  case  he  obtained 
a  Judgmeirt:  against  her  for  coBt8,-411.80. 
Tbe  said  Armstrong  had  ezecuttons  Issued  on 
said  judgments,  and  had  them  levied  on  an 
18-acre  tract  of  land  in  this  coun^,  belonging 
to  her,  and  he  claims  to  liave  purchased  the 
land  under  said  execntioiis,  and  be  has  a  mo- 
tion In  this  court  for  the  possession  of  said 
land,  but  he  may  not  care  for  his  motion.  He 
has  pat  the  defendant  North cutt  In  posseasion 
of  the  land,  and  the  plaintiff  avers  that  when 
ahe  was  first  notified  of  said  action  No.  259 
■be  went  to  a  lawyer,  and  he  informed  he>> 
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tliat  tbm  aetton  was  on  a  note.  Sbe  had  nerat 
beard  of  -the  Dote,  and  did  oat  know  that  sudk 
a  paper  existed,  or  had  erer  existed.  She 
ncTer  signed  tt,  nor  In  any  manner  anthor- 
tsed  Its  execatlon.  She  never  did  owe  L.  A. 
Armstrong  one  cent  The  note  Is  a  forgery. 
This  fact  she  declared  to  said  lawyer,  and 
desired  him  to  defend  for  her  against  saM 
note.  He  dissuaded  her,  urging  that  Arm- 
strong was  a  man  of  high  standing,  and  that 
she  was  a  friendless  woman,  wlthont  means; 
be  was  riding  on  the  top  of  the  wave,  and 
the  decision  on  tbe  note  would  depend  upon 
bis  fcestimony  against  her  testimony,  and  she 
would  be  defeated;  and,  moreover,  her  said 
claim  for  9900  waa  for  damages,  and  said 
note  could  easily  be  satlsfled  out  of  It  Arm- 
strong's wife  is  ber  sistM',  and  she  bellevefl 
that  hi  October,  1883,  she  Is  the  only  person 
who  knerw  Armstrong  as  he  really  was. 
Since  sa4d  executions  were  Issued,  said  Arm- 
strong  has  become  a  confessed  forger,  and  has 
no  standing  for  respectabllKy  with  any  one, 
or  in  any  direction.  He  has  made  an  assign- 
ment to  the  defendant  Baker.  <2)  'nie  said 
Northcutt  has  cultivated  this  year  a  part  of 
said  land,  and  the  use  and  occupation  there- 
of Is' worth  (48,  and  he  has  used  valuable 
thnber  wUch  be  found  standing  on  the  lands, 
worth  (50.  She  baa  received  nothing  for  said 
use  of  the  land,  nor  for  said  timber.  Where- 
(bre  she  prays  judgment  that  the  proceedings 
on  said  execntions  be  held  for  naught,  and 
set  aside,  and  that  said  Judgment  In  action 
No.  2Ce  be  set  aside,  and  that  said  Northcutt 
be  requlzed  to  surrender  said  land  to  her, 
and  that  she  recover  of  falm  and  said  Arm- 
strong f  108  for  said  tise  of  said  land  and  for 
■aid  timber,  and  ahe  prays  for  all  proper  r»- 
11^  and  ber  costs,  etc.  The  court  below  sus- 
tained a  demurrer  to  the  petlthm,  and,  plain- 
tiff failing  to  amend,  the  same  wsa  dismissed. 

It  appears  from  the  petition  that  the  appel- 
lant was  well  aware  of  the  suit  and  nature  of 
the  claim  asserted  against  ber,  the  Judgment 
■  npon  whl(^  she  now  seeks  to  have  set  aalde. 
There  Is  no  adequate  reason  given  why  she 
failed  to  make  defense.  The  petitl<m  falls  to 
show  that  the  possession  of  the  other  app^- 
lees  of  the  land  tn  question  was  without  right, 
or  that  she  Is  entitled  to  compensation  for 
the  use  or  rent  of  same,  or  for  the  timber 
taken  tliere^m  by  ^pellee.  Judgment  af- 
flrmed. 


FOLBY'S  BX'B  v.  QATLIFF  et  aL 
(Oonrt  of  Appesls  of  Kentneky.   Oct  28,  18DT.) 

JUDQHBNT— Ehtrt  OV  **AoRBKD**  JuMMBlTT 
WITHOUT  Adtbositt. 

Where  it  appears  that  Jadgments  pnrportlna 
ts  have  been  entered  by  agreement  were  entoed 
frlthoot  anthority,  the  jodgmenti,  and  all  pio- 
ceedings  thereonder,  will  be  set  aside. 

Aitpeal  from  circuit  court,  Whitley  county. 
"Not  to  be  officially  reported." 
Aetton      J.  O.  Foley's  executor  against 
"^osqih  OatUff  and  others  to  set  aslds  eertsln 


Judgments.  Judgment  dlsmMng  petition  up- 
on dwiurrer,  and  plaintiff  appeala.  Reversed. 

John  T.  Hays,  for  appellant  R.  D.  UUl.  for 
appellees. 

OUPPY,  J.  The  only  question  Involved  In 
this  case  Is  as  to  the  sufficiency  of  the  peti- 
tion. If  tbe  allegations  of  the  petition,  are 
tme,  and  they  must  be  treated  as  true  for  the 
purpose  of  demurrer,  the  so-called  agreed 
Judgments  were  entered  wlthont  authority, 
and  should  be  set  aside,  and  a  new  trial 
awarded;  and  the  same  may  be  said  as  to  the 
proceedings  bad  and  taken  under  the  afore- 
said orders,  and  under  the  (wders  and  Judg- 
ments set  up  and  assailed  the  plaintiffs 
herein.  The  Judgment  appealed  from  la  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  orermle  the  demurrer,  and  toe  pro- 
ceedings consistent  witb  this  viB/biUaL 


OOPB  V.  DBATON  ct  sL 
(Ooort  of  Appeals  of  Kentneky.  Nor.  IS.  1887.) 
Bvinnrcs  om  Exaaunoir  or  Bsosm— Ooxnai^ 

AHOB. 

LThe  mm  fact  that  witneBses  had  seen  re- 
cdpta  purporting  to  have  been  ezecated  by  plain- 
tifl  is  not  evidence  of  their  execution,  nnlen  the 
witoesses  wcie  aonualnted  witb  {Oaintifl's  hand- 
writing. 

2.  Defendant  was  not  entitled  to  a  ccmttnuaoce 
for  the  absence  of  witnesses,  when  the  affidavit 
failed  to  show  that  the  witnesses  resided  within 
ao  miles  of  the  ooonty  seat,  so  as  to  give  the 
right  to  conmd  their  personal  attendance.  e» 
pecially  as  a  default  judgment  had  been  permit- 
ted to  he  TMidered  and  to  ranaia  In  force  riz  or 
seven  days;  and  plaintiff,  to  avoid  a  conttonance, 
having  been  compelled  to  consent  that  me  afflda^ 
Tit  might  be  ZMd  as  a  deporition.  Is  entitled  to  a 
reversal. 

Appeal  from  circuit  court,  Breathitt  county. 

"Not  to  be  officially  reported." 

Action  by  J.  S.  Cope  against  Tbomas  Dsa- 
ton  and  othos  to  recover  amount  lUI^ed  to 
be  due  <m  a  settlement  Verdict  and  Judg- 
ment for  defendants,  and  plaintiff  aiq>ea1s. 
Reversed. 

J.  J.  O.  Badi  and  G.  W.  Fleenor,  for  appel- 
lant   8.  H.  Patrick  A  Sons,  for  appellees. 

GUFPT,  J.  The  appellant  inatltuted  this 
action  against  the  appellees  to  recover 
$643.30,  alleged  to  have  been  due  on  a  set- 
tlement made  July  10, 1883.  A  Judgment  by 
default  was  at  first  rendered,  but  afterwards^ 
on  motion  of  appellees,  the  same  was  set 
aside,  and  appellees  filed  answer  and  counter- 
claim, in  which  it  was  alleged,  in  substonce, 
that  appellees  had  paid  sundry  sums  of  mon- 
ey and  taken  receipts  therefor  from  plaintiff 
which  should  have  been  credited  upon  t&e 
obligation  sued  on.  After  Issue  Joined,  ap- 
pellees moved  the  court  for  a  continuance, 
and  filed  affidavit  In  support  thereof,  which 
motion  was  sustained  Iqr  the  court;  but  upon 
appellant's  consent  that  the  affidavit  might 
be  read  as  a  d^wiMtlon,  subject  to  exc^tlont: 
tor  oompetencj.  a  trial  waa  had  vsanlttng  In 
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ft  verdict  allowlnf  to  ftppellees  a.  credit  of 
HQO.  and  jndgm^  for  the  residue  of  tbe 
claim,  and,  appeUant'e  motion  for  a  new 
trial  baTlng  been  overruled,  he  haa  appeal- 
ed to  this  court 

One  of  ^pellant^s  contentions  Is  that  the 
court  erred  In  grantlnff  a  contlnoance,  for 
the  reason  the  affldaTit  failed  to  show  that 
the  witneBses  resided  within  20  miles  of  the 
connly  seat.  It  la  also  contended  that  the 
afBdaTlt  shoold  not  have  been  read  or  consid- 
ered, because  the  statements  were  not  com- 
petent, tor  the  reason  the  witnesses  did  not 
profess  to  know  that  appellant  had  In  fact 
executed  the  receipts  r^erred  to  In  the  affi- 
davit. We  need  not  now  pass  upon  tbe  com- 
petency ci  the  affidavit,  but  It  may  be  proper 
to  say  that  the  mere  fact  that  the  parties 
had  seen  the  receipts  purporting  to  have 
been  execnted  appellant  Is  not  evidence 
of  their  execution,  nnless  the  witnesses  were 
acquainted  with  the  handwriting  of  appel- 
lant But  It  seems  to  ns  tbat,  under  the 
facts  and  drcnmstances,  tbe  affidavit  should 
bave  shown  that  appdlees  had  the  right  to 
require  the  personal  attendance  of  the  wit- 
nesses In  court,  and,  as  It  tailed  to  so  show. 
It  was  error  to  grant  a  continuance  on  ac- 
count of  the  absence  of  wltneeses,  and  espe- 
cially Is  this  true  in  view  of  the  fact  tbat 
a  defiiult  judgment  bad  been  permitted  to  be 
rendered  and  remain  In  force  for  six  or 
seven  days.  For  tbe  reasons  Indicated  the 
Judgment  Is  reversed,  and  the  cause  remand- 
ed for  a  new  trial  upon  principles  consistent 
with  this  opinion. 


OAHTiTBTiW  v.  HOWBS  et  aL 
(C3onrt  of  Appesls  of  Kentucky.   Nov.  12,  1897.) 

JonOMBRT— RkB  JCDlOATi.— DjsmisSAU 

1.  A  Judgment  ^smisriug  an  actltm  to  recover 
the  value  of  timber  taken  from  land  of  which 
plaintiff  was  not  in  posaeasion,  in  which  defend- 
ants denied  idaintiirs  titie,  and  asserted  title  in 
tfaemadTBs  under  a  ■huff's  deed,  is  a  bar  to  a 
anbseqnent  action  by  plaintiff  to  set  aaide  the 
aherifra  deed,  and  recover  the  land,  though  plain- 
tifl  baa  perfected  his  title  since  tbe  former  judg- 
DKnt|  it  being  necessai7  for  plahitifl  to  show 
title  m  order  to  recover  in  the  former  action. 

2.  The  dismiasai  of  an  action  ia  concluaive  un- 
less the  pleadings  and  Judgment  show  tbat  tbe 
case  was  not  heard  and  determined  on  its  merits. 

Appeal  from  drenlt  court,  Johnson  county. 

"Not  to  be  officially  reported." 

Action  John  O.  Carlisle  against  B.  F. 
Howea  and  others  to  set  aside  a  sheriff's  deed 
and  to  recover  land.  Judgment  tor  defend- 
ants, and  {dalntiff  hppealB.  Affirmed. 

Q.  W.  Castle,  for  appellant  Jas.  Ooble,  for 
qipdlees. 

PAYNTEB,  J.  The  appellant,  Carlisle,  by 
this  action,  son^t  to  have  a  deed  set  aside 
wblcb  the  sheriff  of  Johnson  county  had  made 
to  Daniels  and  Preston,  and  to  recover  from 
them  the  possession  of  the  land  described  in 
tbe  deed.  Several  defoisea  were  pleaded,  but 
only  one  of  them  aeema  to  be  moltorlons, 


V.  HOWia.  19% 

which  la  that  a  ooort  having  Jurisdiction  of 
the  parties  and  the  subject  of  litigation  In  a 
former  acti'm.  Involving  the  same  question, 
bad  roidered  a  Judgment  on  the  merits  of  tbe 
action  which  bars  the  a{q;>dlant*8  right  to  re- 
cover In  tills  action.  In  1882  the  appellant 
filed  an  action  In  tiie  Johnson  drcnlt  court,  in 
which  he  alleges  that  he  was  the  owner  of  the 
same  land  In  dispute  In  this  action;  that  the 
ai^llees  had  cut  and  removed  a  considerable 
quantity  of  the  timber  tnm  the  land,  and  of 
a  certain  value,  for  which  he  sought  a  Judf- 
ment:  that  they  were  continuing  to  cut  the 
timber,  and  he  asked  and  obtained  an  injunc- 
tion to  restrain  than  from  doing  so.  In  tbe 
answer  In  that  case  the  appellees  denied  that 
Carlisle  was  tbe  owner  of  the  land,  or  tbat 
th^  had  wrongfully  cut  and  removed  tbe 
timber.  In  addition,  it  was  alleged  tbat  they 
were  the  owners  of  tbe  land,  and  sieaded  that 
they  acquired  title  to  it  by  virtue  of  a  sale  of 
tbe  property  for  taxea,  and  a  deed  wblcAi  the 
sheriff  had  made  In  pursuance  of  audi  sale. 
They  did  not  deny  simply  that  they  had  not 
been  guilty  of  the  tre^uss,  but  denied  tbat 
Carlisle  was  the  owner  of  tbe  properly,  and 
affirmatively  declared  tiiegr  were  the  owners 
of  It  On  the  trjal  of  that  case  the  court  dis- 
missed the  petition.  It  la  true.  In  that  case 
the  plaintiff  did  not  aaek  to  recover  the  pos- 
session of  the  land,  or  to  have  vacated  the 
sherUTs  deed  which  had  been  made  to  .the  B.p- 
pellees.  But  be  did  claim  tbat  he  waa  tbe 
owner  of  tbe  land,  and  had  the  right  to  re- 
cover tbe  value  of  the  timber,  and  reatraln 
tbe  commission  of  fnrtbtt  acts  of  tirespass. 
The  right  to  recover  for  cutting  and  removing 
the  tlmbw  d^nded  upon  Carlisle's  ability  to 
show  tbat  be  was  tbe  owner  of  the  land.  He 
was  not  in  the  actual  possession  of  It  It 
does  not  appear  from  the  Judgment  of  the 
court  In  that  case  what  reasons  Influenced  the 
cottrt  to  dismiss  the  bllL  The  record  shows 
the  tiUe  was  Involved,  and  the  bill  was  dis- 
missed upon  the  hearing  of  the  case.  In  or- 
der that  a  judgment  will  constitute  a  bar  to  a 
subsequent  action  Involving  the  same  Issue, 
It  must  appear  that  tbe  case  was  tried  upon 
Its  merits.  It  is  contended  by  the  counsel  for 
tbe  appellant  that  the  court  did  not  decide  the 
case  upon  Its  merits,  because  on  the  trial  of 
the  case  It  was  shown  tbat  Carlisle  had  not 
at  tbat  time  perfected  bis  title  to  tbe  land. 
Counsel  then  proceeds  to  argue,  as  Carlisle  did 
not  then  have  the  legal  title  to  tbe  land,  but 
bad  since  perfected  hfs  titie  to  It  in  the  United 
States  district  court,  be  is  entitled  to  main- 
tain this  action.  Had  be  sought  in  the  first 
action  to  recover  for  the  timber  cut  and  re- 
moved, and  tbe  answer  had  simply  denied  the 
trespass,  without  putting  In  Issue  the  title  to 
the  land,  then  tbe  judgment  would  not  bave 
been  a  bar  to  recover  In  this  action.  Walker 
V.  Leslie,  90  Ky.  642,  14  S.  W.  682.  If  Car- 
lisle Instituted  his  action  before  be  had  ac- 
qnired  title  to  tbe  land,— hence  before  he  had 
a  right  to  recover,— and  proceeded  to  have  bla 
case  tried  on  its  merits,  be  is  barred  tgr  tb* 


Digitized  by 


192 


43  SOUTHWBSTERiN  KKPOBT^B. 


judgment  Had  he  dlscorered,  before  the 
case  was  tneCU  that  be  eouW  not  succeed,  ow- 
ing to  a  defect  In  his  title,  wblch.  with  time 
be  could  have  cnred,  he  should  hare  dis- 
missed his  case  without  prejudice.  It  Is  said 
In  Freeman  on  Judgments  (section  200):  "To 
create  such  a  judgment,  it  Is  hy  no  means  ee- 
sential  that  the  controversy  between  the 
plaintiff  and  defendant  be  determined  'on  the 
merits,*  In  the  moral  or  abstract  sense  of  those 
words.  It  la  sufflclent  that  the  status  of  the 
action  was  such  that  the  parties  might  hare 
had  their  lawsuit  disposed  of  according  to  their 
respective  rights,  If  they  had  presented  all 
their  evidence,  and  the  court  had  properly  un- 
derstood the  facts,  and  correctly  applied  the 
law.  But,  If  either  party  failed  to  present  all 
bis  proofs,  or  Improperly  managed  his  ease,  or 
afterwards  discovered  additional  evidence  In 
his  behalf,  or  If  the  court  find  contrary  to  the 
evidence,  or  mlsappllea  the  law,  In  all  these 
cases  the  judgment,  until  corrected  or  vacated 
in  some  appropriate  manner,  Is  as  conclusive 
upon  the  parties  as  though  It  had  settled  their 
controversy  In  accordance  with  the  principles 
of  abstract  justice."  The  order  falls  to  show 
the  appeal  was  dismissed  without  prejudice. 
It  is  essential  that  this  should  have  been 
shown  by  the  order  bo  as  to  have  prevented 
the  judgment  from  operating  aa  a  bar  to  this 
action.  It  is  said  by  Black  on  Judgments 
(section  722):  "It  will  not  be  presumed  from 
the  mere  fact  that  a  bill  was  dismissed  that 
the  merits  were  not  reached.  On  the  con- 
trary, according  to  the  great  majority  of  de- 
cisions, it  must  appear  In  specific  terms  on  the 
record  that  the  dismissal  was  *wlthout  preju- 
dice,' or  else  the  decree  will  operate  ss  a  bar 
to  a  subsequent  suit"  Section  270,  Preem. 
Judgm.,  is  to  the  same  effect  The  dismissal 
of  the  bill  Is  conclusive  unless  the  pleadings 
and  judgmmt  show  that  the  case  was  not 
beard  and  determined  on  Its  merits.  If  dis- 
missed on  the  motion  of  the  plaintiff,  the  rule 
might  be  otherwise.  The  doctrine  laid  down 
by  Freeman  and  Black  is  sustained  by 
Curts  T.  Trustees  of  Bardstowu,  6  J.  J. 
Marsh.  Ji3S;  Daniel  v.  Morrison,  6  Dana,  187. 
The  only  questlMi  In  this  case  is  as  to  whether 
the  title  was  Involved  In  the  former  case. 
The  conclusion  must  be  that  It  was,  because 
the  defCTdants  did  not  only  deny  that  they 
were  not  guilty  of  cutting  and  removing  the 
timber,  but  pleaded  that  they  were  the  own- 
ers of  the  land.  Unless  he  could  show  title 
to  the  property,  he  was  not  entitled  In  this  ac- 
tion to  recover  the  possession  of  It  His  right 
to  vacate  the  deed  necessarily  depends  upon 
the  question  as  to  whether  he  Is  the  owner  of 
the  land.  In  the  first  case,  as  we  have  said, 
It  was  essential  that  Oaiilsle  should  show 
that  he  wad  the  owner  of  the  land  before  he 
could  recover,  as  he  was  not  In  actual  posses- 
sion of  It  The  court  dismissed  his  petition, 
which  was  equivalent  to  saying  that  he  was 
not  the  owner  of  the  land.  As  the  title  to  the 
land  was  Involved  In  the  former  case,  and  am 
the  conrt.  In  effect,  dedded  that  he  waa  not 


the  owner  of  the  land,  and  as  the  question  of 
title  to  the  same  land  is  involved  In  this  case, 
we  are  of  the  ophilon  that  the  judgmuit  in  tite 
former  case  bars  his  right  to  recover  In  this 
cas&   The  judgment  1>  affirmed. 


FBLTUAN  et  aL  V.  CHINN. 
(Gonrt  of  Appeals  of  Keatncky.   Oct  26,  1897.) 

AMIMALS— AOISTOX'8  LlEIf. 

It  was  enor.  as  agahut  an  attacfataic  cred- 
itor, ta  adjndga  the  wistwwe  of  an  a^atar'a  Jien 
UlNm  stock  wAich  wu  undac  full  amtnd  of  the 
owner. 

Appeal  from  circuit  oonrt,  TtSaaon  county. 

"Not  to  be  officially  reported.** 

Action  by  George  F.  C3ilnn  against  James 
Davis  to  oiforce  an  agistor's  Ueu,  consoii- 
dated  wtxh  an  action  by  appellants  against 
James  Davis  In  which  an  attachment  was 
levied  upon  the  same  property.  Judgment 
giving  George  F.  Chinn  priority,  and  H. 
Feltman  &  Co.  appeaL  Reversed. 

L.  W.  Robatson  and  A.  X.  J.  Goduu,  for 
appellants. 

OnFFY,  J.  The  appellants  Inatltnted  this 
action  In  the  Mason  drcnit  conrt  sgalnst 
James  Davis  to  recover  an  amount  of  ¥7.000, 
besides  Intwest  and  obtained  an  attachment 
sgalnst  the  property  of  said  Davis,  which 
was  levied  npon  calain  crops  and  certain 
stock,  conslstlog  of  horses  and  mules.  Annie 
n.  Davis  claimed  some  of  the  property  levied 
on,  which  it  seems,  by  final  agreement  waa 
surrendered  to  her.  The  a^^wUee,  Chlnn, 
seems  to  have  Instituted  suit  in  equity  to 
enforce  an  agistor's  lien  upon  some  of  the 
stock  levied  on,  which  suit  was  consolidated 
with  the  suit  of  a{^Uanu  against  Davis. 
Chlnn  also  claimed  to  be  the  owner  of  part 
of  the  crops  levied  on,  and  also  a  pMtlon 
of  the  stock,  and  claimed  the  Hen  aforesaid 
for  feeding  and  pasturing  certain  other  stock. 
A  jury  trial  was  had,  and  It  seems  the  jury 
found  for  Chlnn  as  to  the  property  dalmed 
by  him,  and  also  found  In  his  favor  on  bis 
alleged  claim  for  feeding  and  caring  for  the 
stock  as  claimed  by  him.  Thareupon  tho 
court  adjudged  to  Ghinn  the  hayrake.  old 
buggy,  an  undivided  one-half  Interest  In  the 
crop  of  tobacco  raised  by  Nathan  Smith,  the 
crop  of  tobacco  In  the  bam  near  the  house, 
and  the  com  In  ihe  crib,  and  40  shocks  In 
the  field,  old  bay  horse  20  years  old,  bay 
mare  7  years  old,  white  mare  16  years  oM, 
iron-gray  mule  19  years  old,  and  bay  horse 
mule  12  years  old,— all  of  which  was  at- 
tached In  the  action.  The  court  further  ad- 
Judged  that  Chlnn  recover  of  Davis  9600, 
with  Interest  and  that  he  has  a  lien  on  the 
10  horses  belonging  to  defendant  Davis  for 
the  sum  of  $500  for  the  pasturing  and  ke^ 
Ing  of  same,  which  Uen  is  prior  and  supalor 
to  the  lieu  and  attachment  of  H.  Feltman 
ft  Co.  herein.  Said  10  horses  have  been  sfrtd 
hy  order  pending  this  action,  and,  as  aj/pem 
trom  the  report  of  sale,  woUj^  tor  9380.00  m 
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July  ST,  1895.  Tbe  Interest  on  ttie  boiid 
amounted  to  t&OS.  It  to  nov  ordffired  and 
adjodsed  that  J.  C.  Jeffenon,  coAunfBStoner. 
pay  said  sale  bond  of  9880.18,  prooeeda  of 
the  sftle^  to  die  defendant  Ghlnn.  It  to  atoo 
adjndgcd  that  Chlnn  leeorer  •{  plaintiffs 
Feltman  ft  C!o.  all  his  costs  In  thto  action 
and  ibB  eatable  action  consolidated  tbere- 
wtth.  Appdlaata  oftervaids  filed  groimds 
at  new  trial  hi  snbatance  as  foUows:  The 
verdict  Is  not  snstalned  sufBdoit  vridoiee. 
Is  cleazlj  and  palpaMe  agaixut  the  weight  of 
evidence.  The  court  admitted  Incompetent 
evidence  and  refused  to  admit  competent 
evidence.  The  court  ruled  that  the  defend- 
ant had  the  bard  en  of  proof,  and  gave  him 
the  closing  speech.  The  court  erred  in  glr- 
ine  to  the  Jury,  in  behalf  of  defoidant,  In- 
Btructlons  1.  2,  and  8.  It  seems  that  the  ver- 
dict of  the  jury  Is  not  sustained  hy  sufficient 
evidence.  It  clearly  appears  that  James 
Davis  had  full  control  of  the  leased  premises, 
as  well  as  tbe  stoefc  upon  which  an>tilee  a» 
■erted  an  aglst<»r'8  Hen.  and  that  he  in  fact 
controlled  and  managed  the  entire  business. 
It  does  not,  however,  appear  that  the  court 
below  submitted  the  question  of  the  Hen  of 
app^lee  on  tbe  stock  In  contest  to  the  Jury, 
nor  could  that  Question  have  been  properly 
submitted  to  a  Jury.  It  may  be  Hiat  there 
was  some  evidence  conducing  to  show  that 
appellee  was  the  owner  of  the  stock  and 
other  property  claimed  by  him;  hence  we 
are  not  disposed  to  set  aside  the  verdict  of 
the  jnry  as  to  such  property  claimed  by  ap- 
pellee as  his  Individual  property.  But  It  Is 
manifest  that  appellee  had  no  Hen  upon  the 
property  upon  which  he  asserted  a  Hen,  and 
tba  Judgment  In  Uiat  respect  is  reversed,  and 
ttie  cause  remanded,  with  dlrectlonB  to  ad- 
jnOge  to  appellants  tbe  $880.60,  the  price  for 
which  sold  property  upon  which  the  Hen 
waa  aasetted  sold,  with  Interest  from  the 
2Tth  day  of  July,  188K;  and  also  to  render 
Judgment  tn  favor  of  appellanta  against  ap- 
liellee  for  tbetr  costs  expended  Incident  to 
the  contest  as  to  said  Uen;  and  for  pro- 
ceedings consistent  with  thto  optnloa. 


KBVnXJOKY  OBJNT.  HT.  00.  v.  OARR. 
(Court  of  AfipeaU  of  Kentucky.   Xot.  12.  1897.) 

Mabtw  akd  SsaviNT-^RAiLHOAra  — DarnaTiTS 

Uachineht — WIU.PUL  Nbqlect. 

1.  Where  plaintiff  alleges  that  the  defect  in 
machinery  by  reason  of  which  he  was  Injured 
was  unknown  to  "defendant,"  and  cobM  not  hare 
been  discoTercd  br  him,  but  could  hare  been  dis- 
coTered  b;  defendant's  ageata,  it  is  manifest  that 
the  pleader's  meaning  was  that  the  defect  was 
unknown  to  "ptetntin/'  and  the  petition  Is  good. 

2.  Plaintiff  testified  that,  in  coaidfng  a  car. 
his  hand  was  caught  between  tbe  "deadwoods,'' 
and  crushed;  and  one  of  defendant's  witneBses 
testified  tbat  he  saw  tbe  Besh  and  blood  on  the 
deadwoods  where  the  band  was  crushed.  A 
witness  for  idamtUE  testifies  that  tbe  car  bad 
been  atanding  on  the  awitdi  for  some  daya,  and 
that  he  examined  it,  and  discovered  that  the 
ipriogs  hi  the  drawbats  were  broken,  and  that 
the  btita  which  held  It  were  loose.   Mdd,  that 
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tbe  cotirt  pmperiy  refused  to  direct  a  Terdlct  for 

defendant. 

8.  Defendant  cannot  complain  that  the  coart 
allowed  i^aintiff  to  prove  that,  under  the  rules 
of  the  eompanv,  it  was  the  duty  of  the  inspector 
at  terminal  points,  and  of  agents  at  intermediate 
points,  where  the  cars  are  left,  to  inspect  them, 
as  the  law  imposes  the  duty  on  the  company  to 
have  proper  inspection  of  its  cars  made,  regard- 
less of  tbe  mies  of  tbe  company. 

4.  WhUe  there  is  no  degree  of  neglli^nce  known 
as  "willful"  when  injury  has  been  mflicted  not 
resulting  in  death,  it  is  Immaterial  that  the  pe- 
tition aUeges  "willful  and  gross"  negligence 
the  court  haviDg  instructed  the  jury  as  to 
gross  negligence  alone. 

Appeal  from  circuit  court,  Barrison  ooun- 

ty- 

"Not  to  be  offlclaUy  reported." 

AcUon  by  John  M.  Garr  against  the  Een- 
tncky  Central  Railway  Company  to  recover 
damages  for  personal  injuries.  Verdict  and 
Judgment  foe  plalBtUC,  and  deffendaat  appeoto. 
Affirmed. 


J.  Irvhie  Blanton,  for  i^»peUant 
ft  Bvaas,  for  appdlee. 


Swlnford 


PATNTBR,J.  Tlw  appeUee  wu  a  broke- 
man  on  a  freight  train  of  the  appellant  In 
1891,  and,  whUe  attempting  to  couple  cars, 
hto  hand  was  crushed  to  such  an  extent  as 
rendered  ampntsAton  necessary.  He  alleges 
that  the  Injury  waa  the  raantt  of  the  wUlfid 
and  gross  negligence  of  the  company  and  Its 
employes..  It  to  averred  In  the  petition  that 
the  cars  were  standing  on  the  main  track  at 
Cymthtona,  which  were  to  be  attached  to  the 
train;  that  the  engineer  "kicked"  seme  freight 
cars  back,  that  they  might  be  coupled  to  the 
cars  thus  standing  on  the  main  trat^;  that 
th^  were  kicked  back  wltb  nnnsnal  and  un- 
necessary fone;  thsft  the  coupling  machinery 
was  defeotlTe;  <that  the  can  came  together 
wiai  soA  force  u  to  drive  the  drawbara  back 
under  the  ears,  thus  bringing  the  cars  so  dose 
together  as  to  catch  the  body  of  the  appellee 
between  them,  and  Us  hand  between  the 
*Meadwooda." 

It  to  contended  that  tbe  petition  to  deCecttve. 
because  it  fttUs  to  oUege  that  the  defective 
condition  of  the  machln»y  was  unknown  to 
tbe  appeUefc  It  to  true,  the  peUtton  allege* 
that  It  was  unknown  to  the  defendant,  but 
language  follows  Immediately  whkdi  shows 
tbe  allegation  bod  refwence  to  the  itelntlff. 
Tbe  language  used  to  aa  fdlowa:  "The  eonp- 
Ung  of  the  said  car  that  he  wu  oxdexeA  to 
couple  as  atated  aforesaid  woa  out  of  repair 
and  In  on  unsafe  condition  to  oouide  m  man- 
age tn  ooivllng,  and,  in  fact,  unfit  for  as  wdl 
ae  unsafe  for  use,  which  condition  was  un- 
known to  'defendant,'  and  eould  not  have  been 
discovered  by  him  by  the  exerdse  of  reaaon- 
aUe  dlHgenoe,  bat  eould  have  been  ascertain- 
ed by  tbe  d^lendanfa  said  agents,  employ^, 
and  servanta,  by  the  exercise  ot  reasonable 
dlUgttice  and  care  or  prudence."  When  this 
language  to  oonaddered,  tt  to  monlfeat  that  tbe 
plalntur  meant  tbe  defective  oondlUoo  of  the 
machinery  waa  unknown  to  him,  instead  of 
Meaning  tt  was  nnknewn  to  tbe^deeendw 
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nw  pleadlnff  wu  not  d^eettrc^  u  contended 
by  ooimad  for  aro^Iant 

Ttte  tesUiDoiiy  offered  by  the  pTwinf*  con- 
duces to  allow  Tery  strongly  tlwt  be  was  in- 
jured Is  fhe  nuuiner  alleged.  In  bis  testi- 
mony be  describes  particularly  tbe  circum- 
stances under  which  he  was  Injured,  and 
shows  ttiat  bis  hand  was  caught  between  tb% 
*^deadwoods,"  and  crushed.  It  we  eorrectiy 
understand  the  testtmony  as  to  the  oonstmc- 
tfon  of  the  cars.  It  was  ntteily  Impossible  for 
his  hand  to  have  been  caught  between  the 
deadwoods,  except  that  the  drawbars  gave 
way.  There  seems  to  be  no  doubt  that  his 
band  was  Injured  by  b^big  thus  caught  hy 
tbe  deadwoods,  because  the  plaintiff  la  not 
eontradlcted  npon  that  question,  but  one  of 
Uie  emplcgrfis  of  the  appellant,  who  was  In- 
tvDduced  as  a  iritnen  by  it,  testified  that  he 
saw  tbe  flesh  and  blood  on  the  deadwoods 
where  tbe  hand  was  cruahed.  A  witness  In- 
troduced by  the  ^alntiff  tesOfles  that  the  car 
had  been  standing  on  the  switch  for  some 
days;  and  he  examined  H,  and  dlscorered 
that  the  qirlngs  In  -Oie  drawbars  were  broken, 
and  tbe  bolta  which  held  It  were  loose.  Un- 
der such  prooS  as  this.  It  Is  perfectly  dear 
that  tiie  court  should  not  have  Instructed  the 
Jury,  as  eouuHd  ccratends  It  should  have  done. 
to  find  for  the  defendant.  If  tbe  testimony 
offered  the  appellee  be  true,  it  was  cer- 
tainly gross  ne^igence  upon  the  part  of  the 
appellant  to  have  required  the  appeUee  to 
couple  the  car  the  coupling  machinery  of 
which  was  so  defectire.  By  ordinary  care, 
the  company  could  have  detected  the  defect- 
ive condltlou  of  the  machinery. 

It  Is  contraded  that  the  court  did  not  prop- 
erly Instruct  tbe  Jury  on  the  question  as  to 
whether  the  plaintiff  knew,  or  could  hare  by 
reasonable  care  known,  of  the  defectiTe  con- 
dition of  the  macbln«7.  The  plaintiff  teBt^ 
fled  4hat  be  did  not  know  of  Its  defectlTC  con- 
dition; neither  did  the  defendant  attempt  to 
show  tiurt  the  plaintiff  knew  of  the  defect  In 
the  machinery,  or  could  have  known  It  by 
reasonable  eare.  Tbe  whole  theory  of  the  de- 
fense was  pitched  upon  the  Idea  that  the  ma- 
chine was  not  defectire.  Neither  by  plead- 
ing, proof,  nor  argument  has  the  appellant 
sought  to  show  that  the  machinery  was  de- 
fectiTe. While  the  InstmcUons  are  not  artis- 
tically drawn,  BtiU  we  think  they  sufficiently 
submitted  the  Issue  to  tbe  Jury. 

It  is  ctmtended  that  tbe  court  elred  In  at 
lowing  the  plaintiff  to  prove  that,  under  the 
rules  of  the  company,  It  was  the  duty  of  the 
Inspector  at  terminal  points,  and  of  agente  at 
Intermediate  points,  whoe  the  can  are  left; 
to  Inspect  them.  B^^ardless  of  the  rules  of 
the  company,  tbe  law  in^wses  the  duty  upon 
the  company  to  have  proper  Inspection  made 
of  Its  can.  And  we  are  not  of  the  opinion 
that  tt  was  not  proper  to  allow  the  i»lainttff 
to  give  tbe  testimony  in  question.  It  Is  true, 
as  eonnsri  contends,  that  there  Is  no  degree 
of  negligence  known  as  "willful"  wben  Injury 
has  been  Inflicted  not  resulting  la  dsatlL  Had 


the  court  leqnlrpd  the  platDttff  to  have  shown 
willful  nef^t  to  have  entitled  him  to  re- 
cover. It  would  not  have  been  prejudicial  to 
the  appellant  but  would  have  bem  to  tbe  ap- 
pellee, as  '*wlllfur  Is  a  higher  degree  of  neg- 
ligence than  "groes."  However,  the  court 
eliminated  the  word  'Srillfol"  from  the  case, 
by  requiring  the  Jury  to  bdleve  that  the  com- 
pany had  been  gnllty  of  gross  negligence  be- 
fore the  Jury  could  find  for  tbe  plalntlfl. 
Tlw  Jury  was  tbe  Judge  of  the  fiicts,  and  we 
do  not  think  their  verdict  should  be  distuzted. 
Tba  Judgment  Is  affirmed. 

HALE/S  ADH*R  et  aL  v.  UDTTTAL  LITI-: 
UiS.  CO. 

(Court  of  Appeals  of  Kentodcy.  Not.  13.  18ff7A 
HoRTOAOss— Hextal  Capacitt  of  Uortoaoor. 

Tbe  mm  fact  that  the  raorteagcw  has  not  a 
Ugh  order  of  Intellect,  or  that  he  nas  ettered  In- 
to impradoit  and  disastrous  voitures.  It  not  aof- 
ficient  to  establish  his  incapacity  to  contract;  the 
burden  being  on  his  representatives,  masting  the 
enforconent  of  the  mortga^,  to  mow  his  inca- 
pacity. 

Appeal  from  circuit  court,  Bourbon  county. 

"Xot  to  be  officially  reported." 

Action  by  tbe  Mutual  Life  Insurance  Com- 
pany against  William  B.  Hall's  administrator 
and  another  to  enforce  a  mortgage.  Judg- 
ment for  plaintiff,  and  defoidants  appeal. 
Affirmed. 

Breckinridge  &  Sbell^,  U  P.  Ohenault,  and 
W.  S.  Pryor,  for  ai^dlants.  Btrother  &  Qor^ 
don,  for  app^ee. 

OUFFY,  J.  WllUam  a  HaU  on  the  5tb  of 
February.  1885,  executed  to  tbe  appellee  his 
note  for  $8,600,  due  five  yean  after  date, 
with  biterest  at  tbe  rate  (tf  7  per  eent  pa: 
annum,  payable  smlannually.  and  necuted 
his  several  promissory  notes  or  coupons  for 
the  payment  of  the  inbuest  as  aforesaid,  and. 
ti^ether  with  his  wife.  Ann  Bdle  HaU,  exe- 
cuted a  mortgsge  to  ^ijidlee  oa  a  certain 
tract  of  land  In  Bourbon  county  to  secure  the 
payment  of  ssld  note.  It  Is-furth^  alleged 
that  the  said  Hall,  by  bis  promissory  note 
of  Hay  10,  1888,  promised  snd  agreed  to  pay 
appose  the  sum  of  $4,000,  tkn  years  ttarare- 
after,  with  interest  at  the  rate  of  7  per  cent, 
per  annum,  payable  semiannual^,  and  exe- 
cuted Us  10  promlsswy  notes  w  coupcms. 
payable  semiannually,  tor  the  Interest  afore- 
said, and.  to  secure  the  payment  of  said  debt, 
mortgaged  to  appeUee  tbe  same  tract  of  land. 
In  1800  appellee  Instituted  suit  In  the  Bourbon 
circuit  court  agalnA  said  HaU.  seeking  to  o1>- 
tain  a  Judgmoit  for  siUd  debts,  and  for  a 
sale  of  the  land  to  pay  the  same.  In  1890 
George  HaU,  as  next  friend  of  WllUam  B. 
HaU,  filed  his  petitlim,  as  next  friend,  alleg- 
ing that  WUllam  B.  HaU  was  of  unsound 
mind  at  the  time  of  the  execution  of  said  ob- 
ligations, and  unaUe  to  understand  tbe  na- 
ture and  effect  of  same,  and  asked  to  be  per- 
mitted to  make  detensey^bldi  nptltm  thc- 
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eonrt  OTerrnled.  After  the  entry  of  some 
other  motions,  not  necessary  to  notice,  Wll- 
Uam  B.  Hall,  at  the  January  term,  1892,  filed 
his  answer,  In  wblcb  be  alleged,  m  substance, 
that  be  was  of  unsound  mind,  or  Incapable  of 
maUns  or  understanding  any  contract,  and 
Incapable  of  rational  volltioni  or  to  under- 
stand any  business  transaction,  or  nature  or 
toree  or  effect  of  any  writing  or  obligation,  at 
the  time  of  the  execution  of  said  notes,  but 
at  the  time  of  filing  this  answer  be  had  been 
restmred  to  bis  right  mind.  This  answer  was 
controTtfted  by  reply,  after  which  Hall  died, 
and  the  action  was  revived  against  bis  ad- 
ministrator and  real  peraonal  representative. 
They  made  the  same  defrase,  and  also  alleged 
that  mme  of  the  money  was  obtained  for.  or 
need  by,  aald  BaU.  Upon  final  trial  the  court 
below  adjudged  that  the  said  Hall  was  men- 
tally capable  of  contracthig  at. the  time  of 
the  making  of  said  contracts,  and  rendered 
Judgment  In  favor  of  appellee  for  the  sums 
claimed,  with  legal  interest,  and  adjudged  a 
■ale  of  the  land  to  pay  same,  whkb  land.  It 
appears,  has  been  sold;  and  from  that  Jodg- 
ment  the  appellants  prosecute  this  appeal. 

A  considerable  anunmt  of  testimony  was  In- 
troduced by  defendants,  and  also  by  plaintiff. 
There  la  proof  Introduced  on  behhlf  of  qtpel- 
lants  ctmducing  to  show  that,  firom  about  tbe 
spring  of  1883  nntU  shortly  before  tbe  death 
of  W.  B.  Hall,  he  was  of  nnsoand  mind,  or 
at  least  mentally  incapaUe  of  understanding 
or  transacting  any  business,  and  they  gave 
many  instances  of  his  conduct,  clearly  Indi- 
cating total  deBtroctlon  of  mental  capacity; 
and  from  that  testimony  we  are  constrained 
to  believe  that  at  times  be  was  mentally  in- 
capable of  understanding  the  nature  and  ob- 
ligation of  a  contract  But  It  Is  In  proof  by 
the  offlcen  who  tock.  the  acknowtedgment  of 
tbe  mortgages  that  he  was  then  ratfcmal,  and 
capable  of  understanding  the  nature  and  eSWt 
at  the  transaction.  It  Is  also  worthy  of  note 
that  his  wife  nnited  with  him  in  the  first 
mortgage  (she  died  before  the  executloo  of 
the  second),  and  that  other  parties  of  the 
family  were  present  at  the  time  the  mortgage 
was  executed,— at  least,  occupied  the  same 
dwdling  with  him.  It  is  also  in  ^oof  that  hi 
180O  hla  brother  presented  an  affidavit  to  the 
eoimty  attorney  of  Bourbon  county,  with  the 
view  of  Instituting  proceedings  to  have  tbe 
said  W.  B.  Hall  adjudged  incapable  of  attend- 
ing to  his  bnslneBB  and  UUdng  care  of  bis 
property,  and  that  the  county  Judge  and  coun- 
ty attorney  sent  two  doctors  out  to  W.  B. 
Hall's,  to  examine  and  report  as  to  bis  mental 
capacity,  and  they  r^Knted  him  as  fully  com- 
petent to  manage  his  affairs.  They  testified 
In  tbSB  ACtiaa  as  to  their  visit  and  conversa- 
titm,  and  of  th^r  belief  that  he  was  fnlly 
eomi^^t  and  fals  nUnd  not  at  an  hnpaired, 
at  the  time  of  thehr  visit  Some  other  parties 
testier  to  seeing  bhn  when,  in  their  Judgment 
he  was  perfectly  competent  to  understand 
and  transact  any  bnstneas.  There  Is  also 
flomo  proof  tending  to  show  that  part  of  tlw 


money  so  borrowed  of  appellee  was  used  to 
pay  debts  due  from  said  Hall;  and  during  the 
time  it  Is  alleged  that  be  was  incompetent, 
or  of  unsound  mind,  be  Incurred  other  obliga- 
tions, and  suits  were  filed  against  him,  anf3 
no  plea  or  defense  set  up  as  to  his  Imbecility. 
There  Is  some  claim  or  inUmatlon  that  his 
son-in-law,  8.  W.  Yager,  induced  him  to  exe- 
cute said  mortgage,  and  that  be  (Yager)  got 
all  the  m<mey.  But  as  before  said,  it  ap- 
pears that  at  least  several  hundred  dollars  of 
the  money  went  to  pay  Hall's  debts,  and 
some  other  portions  of  It  were  paid  on  debts 
of  Yager,  for  which  Hall  was  security.  It 
is  also  In  evidence  in  this  case  that  Yager 
married  the  only  daughter  of  Hall,  which 
daughter  was  his  only  chUd.  and  that  by  his 
will  of  1882,  after  aome  bequests  to  his  wife 
and  daughter,  he  devised  all  bis  property  to 
the  children  of  his  said  ^ngbter,  Mrs.  Yager. 
It  is  not  therefore,  unreasonable  that  he 
should  hare  furnished  his  son-in-law,  Yager, 
some  aid  and  assistance,  who  seems  to  have 
been  somewhat  of  a  trader,  although  not  re- 
markably fortunate.  There  Is  no  evld^oe 
c<mdnclng  to  show  that  appellee  had  any  no- 
tice that  W.  B.  Han  was  to  any  extent  in- 
capacitated, mentally,  from  properly  attend- 
ing to  business  and  taking  care  of  his  pn^ 
erty.  It  is  a  HreU-settled  rule  of  law  that,  If 
a  party  ts  capable  of  understanding  the  na- 
ture and  effect  of  a  contract  which  be  enters 
into,  the  same  mtist  be  fartd  valid  and  bind- 
ing, although  tbe  oUigor  might  not  have  a 
high  or  cfsnmanding  Intellect  Thi  mere  fact 
that  a  party  mUxu  Into  Imprndoit  and  dis- 
astrous contracts  or  ventures  does  not  estab- 
lish Incapacity  to  contract  Hie  preBump>- 
tUm  of  law  Is  that  aU  men  are  sane,  and  capa- 
ble of  entering  into  valid  and  binding  am- 
tracta;  and  the  burden  b^ng  upon  defend- 
ants to  eatatdlsh  the  mental  Incapacity  of  W. 
B.  Hall,  in  twder  to  avoid  the  contract,  unless 
they  have  done  so  the  Judgment  oi  the  court 
below  must  be  sustained.  We  deem  It  nn- 
necessary  to  recite  at  length  even  the  sub- 
stance of  the  evidence  of  aU  the  witnesses 
who  testified  in  the  case.  Suffice  It  to  say 
that  In  our  opinion  the  evidence  fully  Justifies 
the  Judgment  ot  the  court  below.  Judgment 
affirmed. 


QREENB  V.  ANDBRSOM  et  aL 
(Court  of  Appeals  of  Kentucky.   Nov.  12.  1897.) 

AFPSAL— PaiNCIPlL  AND  SOBITT— BXIBTEHOK  Of 

HeLATIOH— CONTRIBOTIOS. 

1.  The  verdict  of  a  jury  wQl  not  be  disturbed 
on  appeal  an  against  the  evidence,  unless  pal- 
pably and  flagrantly  wrong. 

2.  A.,  T.,  and  J.  agreed  with  each  other  to 
borrow  £2,500  each  from  bank  on  their  joint 
note,  with  which  to  b^  certain  stock.  Before  the 
note  was  executed,  J.  stated  that  his  son.  H.. 
wanted  $1,000.  and  asked  that  tbe  note  be  in- 
creaaed  to  that  extent  which  was  done,  H.  sifrn- 
ing  the  note.  The  money  was  naed  in  buying 
stock  as  agreed,  H.  receiving  10  shares,  and  each 
Of  the  other  obligors  26  shares.  H.  signed  sev- 
eral, renewah  of  the  note,  but  dld-not  idgn  it> 
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last  renewal;  J.,  without  the  knowledge  of  the 
other  obligon,  having  taken  np  the  preceding  re- 
newal without  securing  the  aignature  of  H.  to 
the  new  note.  H.  testifies  that  he  signed  tbe  note 
as  Baret7  at  the  instance  of  J.,  who  owed  him 
91,000,  and  that  the  stock  was  a  gift  from  J. 
Heid  that.  If  there  was  such  an  agreement  be- 
tween J.  and  H.,  the  other  obligors,  having  no  no- 
tice of  it,  are  not  bound  hj  It,  ud  the  fining 
of  a  jurr  ttiat  H.  was  a  principal,  and  mnst  con- 
tribute, will  not  be  disturbed. 

3.  One  of  several  obligors,  wbo  has  discharged 
the  joint  obligation  b;  the  execntion  of  his  note, 
Is  entitled  to  contribution  from  hia  co-obligors  as 
if  be  bad  paid  money. 

LSereial  aolvent  obligoxs  ia  a  note  are  re- 

auired,  as  between  themaelTes,  to  contribute  to 
le  payment  of  the  portion  of  an  buolTent  obligtv 
only  in  proportion  to  the  amounts  received  Dy 
them,  te^jectively,  from  the  original  loan. 

5.  The  excess  in  a  Judgment,  attribvtahle  to  an 
erroneous  instruction,  having  been  remitted,  the 
judgment  will  not  be  reversed  for  the  error  In 
the  instruction. 

Appeal  from  cii^ult  court,  Montgomery  | 
county. 

•To  be  officially  reported." 

Action  by  M.  W.  Anderson  and  W.  T.  Tyler 
against  H.  K.  Greene  for  contribution.  Ver- 
dict and  Judgment  for  plalntUEa,  and  defend- 
ant appeals.  Affirmed. 

O'Bear  4k  Bigstaff  and  H.  R.  Prewltt,  for 
appellant   Tyler  &  Appenon,  for  appellees. 

BUBNA3I,  J.  In  January.  1890,  -M.  W.  An- 
derBoUf  W.  T.  Tyhiee,  Jamea  Greene,  and  H. 
K.  Greoie  executed  their  Joint  otdlgatlMi  to 
the  lit  Sterling  National  Bank  for  the  sum 
of  98,726.60,  and  the  proceeds  thereof,  tIi. 
the  snro  of  ISfiOO,  was  divided  and  received 
by  the  obligors  as  follows:  M.  W.  Anderson, 
92,S00{  W.  T.  92,500;  James  Oreene, 

92,500;  and  H.  K.  Greene,  91,000.  This 
note  was  renewed  to  the  bank  1^  all  the 
oUIgors  for  the  original  amount,  the  interest 
beii«  paid  at  tlie  date  of  the  renewal,  eer- 
talnly  as  many  as  three  times.  In  the  exe- 
cution of  these  renewato  Uie  obligors  did  not 
go  together,  and  all  alga  the  note  at  the  same 
time,  but  it  was  the  custun  for  each  of  them 
to  call  at  the  bank,  as  cmvenlent  and,  when 
the  note  waa  s^^ned  Iqr  all  of  them,  the  last 
signer  would  take  up  the  ineceding  obligation. 
Cpon  the  renewal  of  this  note  on  the  14th  day 
of  June,  1802,  James  Greoie  (wbo  was  the 
father  of  H.  K.  Oreene)  was  the  last  signer, 
and  he  took  up  the  preceding  renewal  with- 
out the  knowledge  or  consent  of  the  plain- 
tlfb  that  the  signature  of  H.  K.  Greene  had 
not  been  attached  to  the  new  obligation,  and 
H,  K.  Greene  tbereaftw  fiiiled  and  refmed 
to  sign  any  subsequent  renewal  of  the  note. 
On  January  11,  ISM,  the  plaintlffB,  Tyler  and 
Anderson,  were  compelled  to,  and  did,  take 
up  and  satisfy  the  whole  of  the  debt,  with 
accrued  interest,  amounting,  as  of  that  date, 
to  the  sum  of  $9,127.86.  and  they  instituted 
this  suit  against  appellant,  H.  K.  Oreene,  to 
recover  the  $1,000  received  by  him  from  the 
proceeds  of  the  original  note,  and  also  bis 
proportion  of  the  part  whldk  was  due  by 
Jamas  Orsene.  his  father;  the  latter  having 


becmne  InsolvenL  Defendant.  H.  K.  Greene, 
resisted  Judgment,  because,  be  ai^  be  waa 
only  a  surety  upon  tint  original  obligation, 
and'  was  not  Interested  as  a  prlncMiial  tn  bor- 
rowing the  mtmey;  and  that,  by  the  ace^- 
ance  of  the  renewal  note  by  tbe  bank  wltboat 
his  name  being  attached  tt»reto,  he  had  been 
discharged  from  all  liability  thereon.  Upon 
the  trial  of  the  case  the  court  instructed  the 
Jury,  first:  **Tbat  If  tbey  beUered  from  the 
evidence  that  the  defendant,  H.  K,  Oreene. 
was  one  of  the  principals  In  the  original  note 
executed  to  the  bank  by  talm,  James  Greene, 
and  the  i^aintlfh,  or  any  renewal  tiiereof. 
and  they  further  believe  tram  the  evidence 
that  tbA  idalntiffii,  Anderson  and  Tyler,  i^rtor 
to  the  Imtltutlon  of  this  action,  took  up  m 
paid  off  the  whole  of  said  debt,  the  Jury 
should  find  for  the  plaintUfs  such  sums  or 
proportion  of  the  amount  so  paid  or  taken  up 
by  them  as  they  believe  from  the  evidence 
H.  K.  Greene  was  originally  bound  or  liable 
for  as  between  the  obligors  on  said  debt  on 
his  own  behalf,  and  any  Intearest  fibat  may 
have  deemed  thereon.  They  should  also  find 
for  the  plaintUfa  one-third  of  such  sum.  and 
accrued  Interest  thereon,  as  they  may  believe 
from  the  evidence  plaintiffs  have  paid  or  tak- 
en up  for  which  James  Oreene  was  originally 
bound  or  Uable.*"  And  1^  the  third  Instrac- 
tUm  they  were  t61d  that,  if  they  believed 
from  the  evidence  that  H.  K.  Greene  was 
only  a  surety  on  the  note,  they  should  find 
for  the  defendant,  Greene,  to  which  defend- 
ant scepted.  The  trial  resnlted  in  a  verdict 
and  Judgment  for  plalntUb  Cor  the  nun  of 
91.9eSw74^  with  interest  from  the  IlUt  day  of 
January,  18M,  tbis  snm  being  the  $1,000;  with 
accrued  interest,  which  antdlant,  H.  K. 
Greene,  had  himself  received  from  (be  pro- 
ceeds of  the  original  note;  and  tta  one-third 
of  the  $2,800;  and  accrued  Interest  tberacm, 
which  James  Greow  had  received  from  ^ 
proceeds  of  the  wlginal  note.  At  a  anlMe- 
quent  A&j  of  the  term,  idalntllb  remitted 
and  released  $447.44  of  the  principal  of  their 
Judgmoit;  admitting  that  M>peUut  was  11a- 
ble  only  to  the  extent  of  ose-stxth  of  tbe 
amount  for  which  James  Chmne,  the  losoi- 
Tent  obligor,  was  liable^  Instead  oC  one-ttilrd. 
The  court  thereupon  ovennled  On  moUon  of 
the  defendant  for  a  new  trial,  and  be  prose- 
cutes this  Appeal,  sad  se^  a  reversal  ot  the 
Judgment  against  him— First,  upon  the 
ground  that  the  vordict  is  pi^b^  against 
the  weight  of  the  evidence;  seoond,  becaose;  it 
is  insisted,  that  appellees  are  not  entitled  to 
recover  any  sum  from  appellant,  for  the  rea- 
son that  at  the  instltntlm  of  this  action  tbey 
had  not  actually  paid  the  Joint  debt,  but  bad 
only  taken  it  up  by  the  execution  of  a  new 
note  to  the  bank;  and,  third,  beeaase  oif  tbe 
admission  of  incompetent  testimony  asatant 
him  upon  tbe  trial  of  tbe  case. 

With  regard  to  the  first  ground,  tbls  court 
has,  la  repeated  optaifons,  annonnced  as  a 
rule  that  tiie  vodlot  of  a  Jary  ivoa  a  qnet- 
tlen  of  Ikct  will  not  bo  romcnd  bseaiM  of  a 
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mere  pr^ndenuce  of  eTldence  In  tavor  of 
appellant,  but  that  It  mtiBt  be  palpably  and 
fli^rantly  wrong  before  It  will  be  disturbed; 
and.  after  a  careful  reading  of  tlie  bill  of  ex- 
ceptions in  this  caae,  we  do  not  feel  author^ 
Ized  to  say  that  the  verdict  Is  against  the  pce- 
pondenmce  of  the  proof.  The  testimony  con- 
duces to  show  that  the  plaintiffs,  Anderson 
HDd  Tyler,  and  Jamefl  Greene  agreed  with' 
t>ach  other  to  borrow  (2,500  each  opoo  their 
Joint  obligation  from  the  Mt.  Sterling  Na- 
tional Bank,  the  money  to  be  used  In  the  pur- 
chase of  stock  in  the  Security  Land  &  In- 
restment  Company;  that  at  the  date  of  the 
original  agreement  appellant  was  not  preset; 
that  when  they  went  to  get  the  money  on  a 
snbsequrat  di^r  defendant  James  Greene  (the 
father  of  H.  K.  Greene)  stated  to  the  plain* 
tiffs  that  his  son,  H.  K.  Greene,  wanted  $1,000, 
and  asked  that  the  note  be  suffidentiiy  In- 
creased as  to  Inclnde  that  amonnt,  and  that 
"Harvey  wonld  B]ga  It,"  which  was  accord- 
ln|^  done;  that  the  note  was  B^;ned  by  the 
plaintiffs  and  the  defendant  James  Qieene, 
and  subsequently  Harvey  Greene;  tliat 
the  ^oceeds  of  this  note,  via.  f^SOO,  were  dlr 
Tided,  of  which  plaintiffB  got  f2,500  eadi. 
James  Greene  92,50(^  and  Harrey  Greene 
$1,000;  that  all  this  money  was  placed  to  the 
credit  «f  Gieeoe  ft  Co.,  and  was  by  the  secre- 
tuy  of  that  company  diecked  oat  to  pay  snb- 
scriptiODS  of  the  i^lntiffs  and  defendant  to 
the  capital  stodc  of  the  Security  Land  A 
restment  Company  of  Mt.  Sterling,  Ky.,  ap* 
pellant,  H  E.  Oreoke,  recelTlng  a  certificate 
for  10  riiBires  of  the  capital  stock.  U.  W.  An> 
deraon  26  shares,  James  Greene  25  riiares, 
and  W.  T.  TjWr  Si  diares;  that  this  stock 
was  accepted  1^^  the  appellant,  and  that  ha 
Bigiied  several  of  the  renewal  notes.  Appel- 
lant testifies  that  he  signed  his  name  as  se- 
curity at  the  Instance  of  his  father.  James 
Greme,  who  was  Indebted  to  him  kt  the  sum 
of  $1,000  or  $1,500.  and  who  used  his  portion 
of  tin  money  to  pay  tor  Uw  10  shares  of  the 
capital  stock  subscribed  for  by  him  In  the 
land  and  Investment  company,  and  mode  him 
a  prescDt  of  It  Then  Is  no  ivetense  tiiat 
tiUter  of  the  plaintiffs  ever  asked  him  to 
flign  Hie  note  as  surety,  and  the  testimony  of 
the  cashier  of  Out  bank  shows  that  he  did  not 
require  any  security  <m  the  note,  and  that  be 
did  not  attach  any  qiedal  Importance  to  the 
name  of  H.  K.  Greene.  And  erai  If,  as  con- 
tended, there  was  an  agreement  between  ap- 
pelant and  his  Cathor  that  he  was  to  sign 
this  note  only  as  security,  we  do  not  think 
tiiat  plalntlffa  would  be  bound  It,  as  then 
is  DO  evidence  that  they  ever  bad  any  In- 
fimnatkot  regarding  this  agreement;  and  the 
emdnct  of  appellant  In  aowpting  and  apino* 
IHiatlng  his  proportion  of  the  money  derived 
from  the  proceeds  of  the  note  vas  certainly 
an  important  fact,  which  tends  to  support  the 
condoston  arrived  at  by  the  jury  that  he  was 
a  principal  in  flie  original  transaction,  and 
not  a  anrety;  and  the  verdict  of  the  Joiy  will 
mot  be  disturbed  on  this  ground. 


Counsel  for  appellant  argues  plausiUy  that 
tb«e  can  be  no  recovery  by  appellees,  be- 
cause they  have  not  actually  paid  In  money 
the  Joint  obligation,  but  that  they  have  ouly 
taken  it  up  by  executing  a  new  note,  which 
he  insists  is  not  a  payment;  and  that  the 
right  to  contribution  depends,  not  on  the  tact 
of  exoneration  merely,  but  also  upon  the  addi- 
tional fact  that  the  exonerating  security  han 
parted  with  something  of  value.  This  tden- 
tlcat  question  has  been  frequently  passed  up- 
on by  the  courts  of  last  i^sort  In  many  other 
states  of  the  Union  as  well  as  this  court,  and, 
so  far  as  we  have  beoi  aUe  to  ascertain,  their 
conduslons  have  been  uniformly  against  the 
contention  of  counsel.  Such  was  the  ruling 
of  this  court  In  the  cases  of  Gray  v.  Gray,  2 
J.  J.  Marsh.  21;  Stone  v.  Porter,  4  Dana,  207; 
Robertson  v.  Maxcey,  6  Dana,  101;  Atkin- 
son V.  Stewart,  2  B.  Mon.  348;  and  Stnbblns 
V.  Mitchell,  82  Ky.  SS8,— the  court  saying  hi 
the  last-named  case:  "It  should  now  be  con- 
sidered settled,  and,  In  our  opinion,  correctly 
settled,  that,  as  between  co-sureties,  a  dis- 
charge of  their  obligation  by  the  acceptance 
in  lieu  of  it  by  the  creditor  of  the  note  of  one 
of  them  muBt  be  deemed  a  payment  In  mon- 
ey, In  the  meaning  of  the  statute."  And  by 
section  4667  of  the  Kentucky  Statutes  co- 
obligors  and  co-contractors,  as  between  each 
.other,  are  given  the  fall  benefit  of  all  the 
remedies  of  a  surety  who  pays  the  whole  or 
any  part  ai  a  debt  or  Ualdllty  for  which  he  Is 
bound  Jointly  with  other  oo-«ecaritiea,  In  caae 
of  the  Insolvency  of  one  of  the  oo-securlties. 
We  therefore  conclude  tha^  as  the  bank  has 
accepted  the  oUl^tion  of  aK>cllees  In  fall 
satlsfSctlon  of  the  demand  due  by  all  the 
obligors,  it  is  equivalent  to,  and  will  be  con- 
sidered as,  a  payment  In  cash. 

It  does  not  aiqjiear  to  ns  that  appellant  has 
been  prejudiced  by  the  testimony  of  appellee 
l^ler.  He  was  a  pilndpal  on  the  debt  to  the 
bank,  and,  as  the  question  as  to  whether  ap- 
pellant signed  the  note  as  principal  or  surety 
is  one  of  fact  as  well  as  of  law.  It  would  seem 
that  l^er  was  competrat  to  testify  on  this 
point.  If  any  one  was,  Nor  do  we  think  any 
error  prejudicial  to  the  substantial  rights  of 
the  defendant  accrued  from  the  admission  of 
the  statement  of  his  father  at  the  time  the 
note  was  originally  signed  by  plalntlfFs  and 
himself  that  "Harv^  wanted  a  thousand  dol- 
lars," as  sppellant  subsequently  ratified  this 
statement  signing  the  note  and  accepting 
the  money.  But  we  think  fbtxe  can  be  no 
question  that  so  much  of  the  first  Instruction 
as  directed  the  Jury  to  "find  for  plaintiffs  one- 
third  of  such  sum,  and  accrued  Interest  there- 
on, as  they  may  believe  from  the  evidence 
plaltttUb  have  paid  or  taken  up,  for  which 
James  Greene  was  originally  bound  or  liable 
as  between  the  obUgors  on  said  debt,"  Is 
emmeouB,  and  pr^dldal  to  appellant;  be- 
cause. If  the  parties,  as  fotmd  by  the  jury, 
w^  all  principals  on  the  note  to  the  bonk, 
they  were  only  principals  to  the  extent  of  the 
money  severally  recdved  by  them>  The  ben^ 
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•At  recultlng  to  the  obligors  from  borrowing 
die  money  was  In  iwoporUon  to  the  sums  th^ 
seTerally  received  out  of  the  amount  bonow- 
ed,  and  therefore  the  loss  occasioned  by  the 
Insolvency  of  either  obligor  should  be  borne 
4}y  the  solvent  partners  In  the  same  propor* 
tlon— excluding  the  Insolvent  ones— as  tb^ 
received  the  beneflt  See  1  Poth.  OU.  p.  174; 
Klncaid  t.  Hocker,  7  J.  J.  Marsh.  333;  Breck- 
inridge T.  Taylor,  6  Dana,  110.  Of  the  orig- 
inal sum  borrowed,  plaintiffs  and  James 
Oreene  each  received  b/it  of  the  whole 
amount,  and  appellant  received  >/it<  The 
loss  to  the  solvent  obligors  on  the  note  by  rea- 
son of  the  Insolvency  of  James  Greene  la, 
therefore,  the  amount  for  which  be  was  lia- 
ble, or  ViT  of  the  original  sum  borrowed, 
and  which  Is  to  be  made  up  and  paid  by 
those  receiving  the  remaining  ^Vit  of  the 
original  loan,  which  amounts  In  figures  to 
(6,000.  Of  tbls  16,000  ^peUees  received 
12,500  each,  or  $5,000,  and  the  ai^iellant 
$1,000,  or  one-aixtta  of  tlw  whole  amount;  -and 
he  should,  therefore,  be  required  to  contrlb- 
nte  only  one-sixth  of  the  loss  sustained  by 
reason  of  the  insoIven<7  above  mentioned; 
Appellees,  recognising  this  error,  remitted 
$447.42,  and  they  seek  to  enforce  tfaeh-  Judg- 
ment for  only  $1,021.82,  which  is  exactly  the 
amount  of  the  $1,000  origlnally  borrowed  by 
appellant,  with  the  aomwd  interest  from  the 
date  of  paymeit  by  appellee,  and  onfr<txth 
of  the  amount  for  which  James  Greene  wu 
llaUe.  We  are  of  tiie  cvtnlon  that  no  emv 
was  committed  on  tlie  trial  to  appellant's 
prejudice,  except  as  indicated,  and,  as  that 
has  been  cfKieeted  by  the  remission  of  so 
much  of  the  judgment  as  was  erroneow,  the 
Jndgmott  is  affirmed. 

HAZBLRIQO,  J.,  not  sitting. 

WILLIAMS  et  aL  v.  WILLIAMS  et  aL 
(Oonrt  of  Appeals  of  Kentucky.  Nov.  11.  1897.) 

Bbcrbt  Tbvsts— Rights  or  Cbboitors. 

A  secret  trust  will  not  be  enforced,  as  against 
ereditora  of  the  person  sought  to  be  charged  with 
the  trust,  where  the  debts  were  created  while  the 
title  was  in  the  debtor,  and  without  notice  of 
the  eqoil^,  sod  no  claim  was  asserted  until  afta 
the  creditors  bad  acquired  liens,  and  obtained 
g^gment  for  a  sale  of  tbe  land  to  aatia^  the 

Appeal  from  circuit  court.  Franklin  county. 

"Not  to  be  officially  reported." 

Action  by  tbe  Deposit  Bank  of  Frankfort 
and  others  against  H.  B.  WUliams  and  others 
to  enforce  Hens  on  land.  Judgment  for  plain- 
tiffs, and  Isaac  Williams  and  others,  whose 
petition  to  be  made  parti ec  was  rejected,  aih 
peal  Affirmed. 

John  L.  Scott  &  Son,  Utr  appdlaats.  John 
W.  Rodman,  for  appelleea. 

WHITB,  J.  In  Angnst,  ISM,  the  Deposit 
Bank  of  Frankfort  Instlttrted  its  action  In  the 
nanklin  circuit  court  against  aK>dlee  H.  K. 


WUliams  and  others,  bis  aaiettes  on  eertala 
notes  given  and  discounted  to  aald  bank,  and 
In  said  action  sought  to  enf cove  and  frndoae 
a  mortgage  lien  given  by  aald  H.  B.  Wnilama 
to  secure  bis  sureties  on  said  notes,  on  cer- 
tain property,— among  other  pieces,  this,  via.: 
"A  certain  tract  of  land  in  Franklin  county. 
Ky.,  on  Cedar  Run  creek,  about  a  half  mile 
from  Its  mouth,  containing  IM  acres,  more 
or  less,  particularly  described  In  Mortgage 
Book  No.  6,  page  888,  Franklin  county  cteA's 
office,  and  being  the  same  land  purchased  by 
EL  R.  Williams,  August  22,  1882,  at  commis- 
sioners' sale  in  case  of  Mary  R  Currans, 
Trustee,  versus  Isaac  Williams,  in  Franklin 
court  of  common  pleas."  Xbls  mortgage  was 
executed  by  said  H.  B.  WUUams,  and  ac- 
knowledged and  recorded,  and  bears  date, 
Angnst  28,  1883.  Upon  this  petition  of  the 
Deposit  Bank,  aa  weU  as  on  the  cross  peti- 
tions of  the  other  defmdants,  there  was,  Sep- 
tember 24, 1884,  a  judgment  rendered  for  ttie 
several  amoimts  therein  claimed,  and  also  a 
Judgment  directing  a  sale  of  the  real  eetate 
deacrlbed  In  the  mortgage,  Including  that 
above,  to  satisfy  aald  debts;  but  this  record 
does  not  show  that  the  abore-deacrlbed  land 
was  sold  onder  aald  detree,  bat  that  other 
property  was  sold,  sufficient  to  pay  off  and 
satisfy  that  Judgment  In  Augnat,  1886,  the 
Farmers'  Bank  of  Kentucky  brtmght  two  ac- 
tlona  against  said  H.  R.  WUliams,  and  Lacy 
Julian  also  brought  an  action  against  said  H. 
R.  WUllama,  and  In  each  of  these  actlona  oth- 
er  parties  were  made  defendants,  and  in 
these  actions  the  foreclosure  of  mortgages 
were  sought  Betwe«i  Augoat  1884.  and  Au- 
gust 188S,  the  dates  of  the  ffllng  of  the  enlt 
by  the  Deposit  Bank  and  the  flUnga  tff  tiie 
Farmers'  Bank  and  Lncy  Julian,  Bomerona 
creditors  of  said  R  XL  WUliams  had  secured 
jndgmoita  and  executions  against  said  H.  R. 
Williams;  and  said  executions  were  levied  by 
the  sheriff  on  sevwal  pieces  of  reel  estate 
of  said  H.  R.  Willlama  In  StankUn  connty. 
Indndlng  the  164  acres  on  Oedar  Ron  credc. 
The  levies  of  these  executions  were  in  the 
months  of  March  and  April,  1886,  and  were 
for  variona  aunu.  AH  of  tiuee  ezecntion 
creditors  were  made  parties  In  one  or  the 
other  of  these  actions,  or,  after  eonstriidatlon. 
made  themselves  parties  by  petition.  At  the 
January  term,  1886,  the  Frankhn  circuit  court 
roidwed  a  Judj^ent  In  the  consolidated  cas- 
es, adjudging  a  sale  of  all  the  property  in- 
cluded In  tiie  mor^vge^  or  la  the  levtes  of 
the  executions,— the  tract  of  land  oC  154  acres, 
above  described,  included.  In  neither  at 
these  cases,  up  t»  the  date  of  the  Judgment, 
v&  January  17,  1886,  had  aro^lant  Isaac 
WilUams  ever  been  a  party,  nor  had  he  ap- 
peared; but  on  January  22,  1886,  after  the 
Judgment  of  sale  in  tike  conaoUdated  cases 
bad  been  rendered,  the  appellants  produced 
to  the  Franklin  circuit  oonrt,  and  offered  to 
ffle,  his  petition,  claiming  the  164  acres  ot 
land  boeln  described;  and,  upon  objection 
being  made,  Oie  court  refaMd.to  P^alt  said 
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pettUon  of  wpellants  to  be  filed,  trom  wblch 
order,  after  dtily  excepting,  this  appeal  Is 
prosecuted.  Tbe  petition  which  the  appel- 
lants offered,  and  tlie  court  refused  to  per- 
mit them  to  file,  states,  in  substance,  as  fol- 
lows: That  appellants  are  husband  and  wife, 
and  llTe  on  and  own  the  said  164  acres  of 
land  (describing  same),  and  have  so  owned 
and  occupied  same  (or  25  jears  last  past,  and 
bare  claimed  and  held  the  same  adverse  to 
all  the  world  for  that  length  of  time.  How- 
crer,  they  state  that  some  years  ago,  in  or- 
der to  accommodate  H.  B,  Williams,  app^ee 
herein,  tbeee  appellants  dlrl  execute  a  mort- 
gage to  Mary  B.  Currans,  trustee,  to  secure 
a  debt  of  said  H.  R.  WlUiams,  but  that  in  the 
mortgage  It  appeared  to  be  the  debt  of  these 
appellants;  Uiat,  in  an  action  to  foreclose 
said  mortgage,  said  land  was  sold,  under  a 
Judgment  of  tbe  Franklin  elrctilt  court,  by  Its 
commissioner,  on  August  22,  1892;  and  that 
the  same  was  bid  in  Igr  H.  R.  WiUlama,  and 
the  sale  confirmed  to  falm,  and  the  deed  made 
Id  accordance  therewith.  But  the  appellants 
allcRe  that  at  the  date  of  the  sale  to,  and 
porchase  by.  said  H.  R.  Williams,  under  the 
decree,  viz.  August  22,  18^,  there  was  a  Ter- 
bal  agreement  and  understanding  between 
appellant  Isaac  Williams  and  said  H.  IL  Wil- 
liams that  said  H.  R.  Williams  shoold  buy 
the  land  in,  and  pay  off  the  mortgage  debt, 
and  hold  the  land  for  this  appellant,  Isaac 
Williams,  and  that  during  all  these  years  ap- 
pellants had  lived  on,  used,  owned,  and  claim- 
ed, said  land,  adTersely  to  all  the  world,  as 
well  as  for  many  years  prerlous.  And  In 
said  petition  they  asked  the  court  to  permit 
tbelr  petition  to  be  filed,  in  order  that  their 
rl^t  to  said  land  might  be  litigated,  and, 
finally,  that  they  should  be  adjudged  the 
rightful  and  true  owners  of  said  land,  and 
their  title  quieted,  and,  in  the  alternative,  if 
that  coold  not  be  done,  then  to  have  laid  off 
to  them  a  homestead  of  $1,000  worth  out  of 
same.  It  Is  alleged  that  the  mortgage  debt 
doe  Mary  R  Currans,  trustee,  has  long  since 
been  satisfied  in  full  by  said  H.  R.  Williams. 
Tbls  petition  was  sworn  to  by  ai^llant  Isaac 
Williams,  but  on  premutation  the  court  re- 
fused to  permit  same  to  be  filed. 

Tbe  court's  action  in  thus  refusing  appel- 
lants permission  to  file  said  petition,  claiming 
tbis  land.  Is  the  sole  question  presented  by 
tbls  appeal.  This  petition,  on  Its  face,  shows 
that  appellants  permitted  H.  R.  Williams  to 
bold  the  title  to  this  land  of  record  from 
August  22,  1892,  without  anything  showing 
tbat  appellants  had  any  claim  to  same.  Aft- 
er tbls  date  said  G.  R.  Williams  executed  a 
Aortgage  on  said  land  to  secure  some  of  bis 
credltonit  MUl,  upon  falling  to  pay  the  same, 
tbere  was  a  de<nree  rendered  to  sell  said  land, 
although  it  was  not  sold.  The  debts  for 
which  an  executten  lien  was  created  on  this 
Umd  wen  all  created  by  said  H.  R.  Williams 
while  tite  title  to  this  land,  aa  shown  by  the 
recwd,  was  perfect  in  him  tqr  commlBsloner'B 
^nA  Dndet  a  decna  asainst  appellant;  and 


appellants  ohtj  reason  wby  this  land  should 
not  be  snbjeet  to  these  execatifm  debts  is  a 
private  sgreement  made  by  EL  R.  Williams 
and  himself,  that  said  H.  R.  WUltams  should 
hold  this  land  in  trust  for  him,  made  August 
22,  1882.  As  between  appellant  and  said  H. 
R.  WiUlams  alone,  this  secret  truert  might 
hare  been  enforced,  but  as  appellant  has  i>er- 
mitted  It  to  remain  secret  till  creditors  of 
said  H.  R.  Williams  have  acquired  rights,  by 
extCTding  credit,  no  doubt,  on  tbe  faith  of 
this  property  being  owned  by  said  H.  R.  Wil- 
liams, and  have  put  their  debts  into  Judg- 
ment, and  acquired  liens  by  levy  and  Judg- 
ment of  sale  by  the  circuit  court,  the  appel- 
lant has  lost  his  rights  to  have  the  land,  or 
to  have  the  secret  trust  scented,  at  least  till 
these  creditors  are  paid;  and  as  the  petition, 
on  its  face,  and  the  facts  as  alleged,  show 
clearly  that  appellants  were  not  entitled  to 
any  relief,  the  action  of  tbe  circuit  court  in 
refusing  to  file  their  petition  was  not  enor. 
Judgment  affirmed. 


FORD  et  al.  v.  HAKItIS  et  al. 
(Ooort  of  Appeals  of  Kentncky.  Nov.  11,  1897.) 

QDARASTTT — ACCBPTIKCB — NOTICB  TO  OUARAlfTORB. 

1.  Under  a  guamntv  of  the  payment  of  any 
bill  that  0.  may  pnrcDaBe,  "withiD  ninety  days 
from  date  of  purcuase,  to  ute  extent  of  two  hun- 
dred dollars,"^  stating  that  "this  guaranty  is  in- 
tended to  cover  a  running  account,  and  Is  to  be 
binding  upon  ns  until  we  notify  you  to  tbe  con< 
trary,  in  writing,"  notice  of  the  acceptance  of  the 
guaranty,  or  that  goods  hare  been  sold  on  the 
faith  of  it,  is  necessary  to  chaige  the  gnaiantorH; 
bat  formal  notice  in  writing  Is  not  necessarv. 
it  being  suffldent  that  tbe  guarantors  bzve 
knowledge  within  a  reasonable  time  that  goods 
bare  been  sold  od  the  faith  of  the  guaranty. 

2.  Tbe  defect  in  the  petition.  In  failing  to  al- 
lege notice  of  acceptance  of  the  guaranty,  U  cored, 
demurrer  being  waived  and  the  issue  as  to  notice 
made  in  subsequent  pleadinga. 

3.  The  guarantors  are  liable,  to  the  extent 
of  the  guaranty,  for  a  balance  on  account,  though 
payments  have  been  made  by  the  principal  debt- 
or in  excess  of  the  amount  of  the  giiaranty. 

Appeal  from  circuit  court,  Floyd  county. 

"To  be  officially  reported." 

Action  by  Ford,  Elaton  &  Co.  against  James 
P.  Harris  &  Co.  on  a  guaranty.  Judgment 
for  defei^ants,  and  plaintiffs  tweal,  Be> 
verse^ 

F,  A.  Hopkins,  for  i^ppellanta.  Ames 
Ooble,  tor  aroellees. 

LBWIS,  a  J.  In  the  faU  of  1887,  appel- 
lees ^Kcuted  to  appellants,  doing  business 
as  wholesale  merchants  in  Cincinnati,  Ohio, 
nncter  the  firm  name  of  Ford,  Eaton  &  Co., 
this  writing:  "PresUmsbdrg,  Kentucky,  1SS7. 
Ford,  Baton  &  Co.:  We  hereby  guaranty  the 
payment  of  any  bill  that  J.  H.  Osbom  may 
purchase  from  you,  wltbln  ninety  days  from 
date  of  purchase,  to  the  extent  of  two  hun- 
dred dollars.  This  guaranty  Is  Intended  to 
cover  a  running  account,  and  Is  to  be  bind- 
ing upon  ns  antU  we  notify  yon  to  the  con- 
trary. In  writing.   James  P.  Harrla.  Abnr 
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ham  Wile  man."  Norenber  27, 1887,  Oflbom 
delivered  tlie  guaranty  to,  and  Ihsmapoa 
porchaaed  on  credit  from,  said  flrm,  merchan- 
dise amounting  to  $217.61,  which  waa  shipped 
to  the  town  of  Goodloe,  Kj.,  where  he  then 
commenced  buslneBS  as  a  retail  merchant, 
and  continued  until  September  17,  1889. 
During  that  period  he  had  a  running  aeeonnt 
with  the  flrm,  purchasing  goods  aggregatlbs 
$2,047.47,  tbougb  It  was,  by  payments  made 
from  time  to  time,  reduced  to  $S^.24.  But 
having  failed,  when  he  quit  tbe  buaUiess,  to 
dlBcbarge  that  balance,  appeUanta  In  due 
time  sued  and  recovered  against  Osbom 
Judgment  therefor,  upon  which  an  execu- 
tion was  issued,  and  returned  wholly  unsatis- 
fied. Now,  this  la  an  action  by  tbem  to  re- 
cover ot  appellees,  on  their  guaranty,  $200 
and  Interest,  which  they  defend  upon  two 
main  grounds:  First,  that  no  notice  was 
given  them  of  acceptance  by  appellants  of 
the  guaranty,  and  sale  of  the  goods  to  Os- 
bom upon  faith  of  It;  second,  tbat  sale  of 
goods,  and  receipt  of  payment  therefor.  In 
excess  of  the  amount  guarantied  by  appel- 
lants, discharged  appellees  of  all  liability. 

In  Lowe  v.  Beckwltb,  14  B.  Mon.  184,  where 
recovery  was  sought  upon  a  gnaranty  similar 
to  tblB,  It  was  held  that  "notice  to  the  giuur* 
antor  of  Its  acceptance,  and  an  intention  to  ; 
act  under  It  In  pursuance  of  Its  terms,  Is  ' 
necessary,  because  It  is  In  the  nature  of  a  ; 
proposition,  which  the  party  addressed  may  ' 
accept  or  reject  at  his  option,  and,  until  ac-  | 
ceptanc^  does  not  constitute  a  contract  be-  I 
tween  the  parties";  and  such  Is  the  well-set-  j 
tied  rule  of  this  court    A.ccordlngly,  In  order  ' 
to  render  appellees  liable  on  the  guaranty  In 
question,  notice  must  hare  been  given  or 
brought  to  them  in  a  reasonable  time  after  , 
sale  of  goods  to  Osbom,  or  after  opening  of  i 
the  running  account  with  bim,  that  appel- 
lants had  accepted,  and  given  credit  to  him 
on  faith  of,  that  guaranty.  Consequently, 
as  the  petition  in  this  case  did  not  contain  ' 
a  distinct  averment  of  such  notice,  there  was 
really  no  cause  of  action  stated  in  It  But 
Inasmuch  as  a  general  demurrer  to  the  peti- 
tion was  waived,  and  an  Issue  as  to  the 
required  notice  was  made  In  subsequent 
pleadings,  the  question  Is  now  properly  be- 
fore us  for  determination.    As  held  In  Ktnch- 
eloe  V.  Holmes,  7  B.  Mon.  G,  "The  object 
or  end  of  the  requisition  of  notice  Is  that  the 
guarantor  may  know  that  he  Is  bound,  and  to 
whom.  In  order  that  he  may  be  enabled  to 
take  such  measures  for  his  own  safety  as 
drcnmstancea  may  require."    The  present 
guaranty  Is  not  Indefinite  In  respect  to  the 
person  anthorlzed  to  give  credit  to  Osborn, 
mx  the  extent  of  such  credit,  but  only  as 
to  the  continuance  of  the  gnaranty,  which 
appellees  might  have  terminated  at  their 
pleasure.    Therefore,  when  appellants  open- 
ed the  running  account  with,  and  sold  the 
first  bill  of  goods  to,  Osbom,  upon  faith  <^ 
the  guaranty,  as  the  evidence  satisfactorily 
licnra  they  did,  a  contract  toonded  upon  anf- 


fldent  eonslderatl<Mi  existed,  subject,  how- 
ever, to  be  enforced  only  upon  condition  of 
notice  of  tbe  fact  to  appellees  In  a  reasonable 
time  thereafter.  It  does  not  aH>e&r  that 
appellants  gave  formal  notice.  In  writing,  of 
their  acceptance,  which  was  Indicated  by 
the  sale  of  goods  to  Osbom.  Nor  has  it 
been  yet  distinctly  held  by  this  court  to  be 
Indispensable  that  such  notice  should  be  in 
writing,  or  that  any  be  given.  If  tbe  goai> 
antors  otherwise  acquire,  and  have,  In  a 
reasonable  time^  actual  knowledge  of  the 
fact  Certainly,  as  intimated  la  Klncheloc 
V.  Holmes,  the  same  strictness  Is  not  re- 
quired as  in  giving  notice  of  a  protest,  or  as 
to  any  particular  matter,  when  the  character 
of  notice,  and  manner  of  serving  It,  are  regu- 
lated by  statute.  It  seems  to  us  that  If  the 
guarantors  In  this  case  had  been  present 
when  the  goods  were  sold,  and  in  that  way 
acquired  knowledge  that  the  guaranty  was 
accepted,  the  purpose  of  notice  would  have 
iteea  fully  accomplished,  and  their  liability 
fixed,  without  any  further  formal  notice  In 
writing.  If  so,  then  there  is  no  reason  for 
permitting  them  to  avoid  liability,  If  It  be 
clearly  and  fully  shown  that  they  otherwise 
acquired  and  had  knowledge  of  the  fact  In 
a  reasonable  time.  That  they  did  know  the 
guaranty  had  been  accepted,  and  the  goods 
sold  on  faith  of  It,  the  evidence  in  this  case 
puts  beyond  question.  Osbom  was  not  only 
Insolvent,  but  under  full  age,  when  he  ap- 
plied to  the  salesman  of  appellants,  In  Pres- 
tonsburg,  to  sell  fafm  goods  on  credit,  and 
by  him  told  that  he  could  not  get  tbe  goods 
without  a  written  guaranty,  the  form  of 
which  was  given  to  him,  to  get  signed  by 
respoDjslble  parties.  It  was  retumed.  signed 
by  appellees;  and  soon  afterwards  the  goods 
were  purchased,  and  Osbom  commenced 
business  as  retail  merchant  at  Goodloe,  In  a 
store  bouse  leased  from  appellee  Harris.  We 
are  convinced  that  both  Harris  and  Wise- 
man, who  was  a  kinsman  of  Osbom,  well 
knew  tbat  the  goods  had  been  sold  upon 
faith  of  the  guaranty,  and  it  woold  be  simply 
aiding  deception,  to  permit  them  to  escape 
liability  upon  the  sole  ground  of  want  of 
written  notice  of  what  they  already  knew. 
By  the  terms  of  the  guai'anty,  appellees  made 
themselves  liable  unconditionally  for  as  much 
as  $200  worth  of  goods  sold;  and  that  11a- 
bllll7  was  not  lessened,  or  at  all  affected, 
by  sales  and  payments  In  excess  of  that 
amount  In  our  (pinion,  as  the  record 
stands,  appellants  are  entitied  to  recover  the 
amount  sued  for,  and  interest  The  Judg- 
ment Is  therefore  reversed,  and  tbe  case  re- 
manded for  a  new  trial  conslatent  with  this 
opinion. 

VAN  M&TBR  ct  al.  v.  PAKKHR  et  nl 

(Court  of  Aweals  of  Kentucky.  Nov.  13.  1S97.> 
AprEAii — Afpralable  Ordsks  — Liability  on 

BUPEKSKDRAS  BOITD. 

1.  An  order  directing  an  assignee  for  creAtors 
to  lent  out  land  for  one  year  paiding  an  appeal 
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hr  the  »mSgmr,  with  mvaaeAtoB,  from  &  judg- 
ment confirmiDS  a  sale  of  the  land  procured  by 
the  assignee,  is  appealable. 

2.  From  a  judgmrat  conflnning  a  sale  of  land 
otrtained  hj  an  aiiiiignee  for  creditora,  the  asBignor 

{)raBecuted  as  appeal  with  aupenedeas,  resultiug 
□  a  reversal  of  the  judgment.  Fending  the  ap- 
peal, the  conrt,  noon  application  of  the  assignee 
for  Bdrice,  entered  an  order  directing  him  to  rent 
oat  the  land  for  one  year;  and  fnmi  that  order 
the  asagnor  prosecvted  an  appeal  with  super- 
sedeas, the  supersedeas  bond  being  in  the  nsunl 
form,  and  the  appeal  was  dismissed  for  want  of 
prceecutioD.  Bad,  that  liie  aDretlea  in  the  bond 
are  liable  for  the  rental  value  of  the  land  for  the 
period  fixed  by  the  order. 

3.  Under  Ky.  St.  fi  2299,  proTlding  that  rent 
Bball  bear  intereat  from  the  time  it  is  doe.  Judg- 
ment a^inst  the  euretiea  for  tatetest  from  the 
expiration  of  the  year  was  proper. 

Appeal  from  circuit  court,  Fayette  county. 

"Not  to  be  offldally  reported." 

Action  by  Watts  Parker,  tnistee,  and  anoth- 
er, against  EVances  H.  Van  Meter  and  oth- 
ers, on  a  supersedeas  bond.  Judgmeot  for 
plalntUCa,  and  defendants  appeal.  Afflrmed. 

Bronwton  &  Allen,  for  appellants.  Breck- 
inridge ft  flhdby,  for  appellees. 

WHITB,  J.  This  action  was  brongrht  by 
tbe  appellees,  Watts  Parkw,  trustee  of  Isaac 
C.  Van  Meter,  and  A.  H.  Sfaropshlre,  former 
tmstee.  against  the  appellants,  Frances  H. 
Van  Meter,  Jesse  and  L.  M.  Van  Meter,  upon 
a  snpersedeas  bond  executed  by  appellants, 
aa  sureties  of  Isaac  O.  Van  Meter,  wherein 
■aid  Isaac  O.  Van  Meter  son^M  >to  snirarsede 
a  judgment  or  order  of  Qie  Fayette  circuit 
court  directing  appellee  Shropshire,  as  trustee 
of  said  Isaac  C.  Van  Meter,  to  take  charge  of 
and  rent  out  the  farm  formerly  owned  by  said 
Isaac  O.  Van  Meter,  and  which  had  been  con- 
Teyed  by  deed  of  trust  to  said  Shropshire  for 
tbe  benefit  of  the  creditors  of  said  Isaac  G. 
Van  Meter.  It  appears  from  this  record  that, 
after  the  deed  of  truvt  was  executed,  the  trus- 
tee 'Shropsliire  filed  a  suH  In  equity,  seeking 
a  settlement  of  the  trust,  and,  to  that  end, 
asked  the  court  to  decree  a  sale  of  the  real 
estate  of  said  Van  Meter,  assignor.  This  real- 
ty consisted,  among  other  things,  of  a  farm  of 
462  acres,  near  Lexington,  and  was  worth  In 
the  neighborhood  of  ¥30,000.  In  that  action, 
all  parties  necessary  were  brought  In,  and  by 
common  consent,  or,  rather,  without  issue  be- 
ing made,  this  farm  was  decreed  to  be  sold. 
The  CO  art's  commissioner  sold  said  land  as  a 
whole  to  one  Jamea,  at  tbe  price  of  $64.05  per 
acre,— $29,666.67.  Upon  the  filing  of  the  re- 
port of  this  sale  by  tJie  commissioner,  tbe 
asslgiwr,  Isaac  O.  Van  Meter,  filed  exceptions 
to  the  report  of  sale,  and  objected  to  Its  con- 
firmation. The  circuit  a  urt  overmled  bis  ex- 
ceptions, and  confirmed  the  sale  to  James; 
and,  from  the  judgment  of  confirmation,  the 
said  assignor,  Isaac  0.  Van  Meter,  appealed 
to  this  oanrt,  executing  a  supersedeas  bond, 
thereby  preventing  the  purchaser,  James, 
from  obtaining  possession  of  the  land  tmder 
tbe  writ  of  possession  awarded  bJm  upon  the 
confirmation.  This  judgment  of  conflrmatioa 
wu  rendered  December  18, 1887,  and  was  su- 


perseded January  14.  1888.  This  appeal  on 
the  judgment  of  confirmation  was  prosecuted 
to  this  court,  and  tbe  said  Judgment  and  or^ 
d«r  confirming  the  sole  to  James  was  reversed, 
March  30, 1669.  88  Ky.  448, 11  S.  W.  80,  288. 
After  the  execution  of  the  supersedeas  bond, 
on  January  14,  1868,  the  appellee  Shropshire, 
on  February  IS,  1888,  asked  the  court  for  di- 
rection as  to  what  he  must  do  in  respect  to 
the  land  pending  the  appeal;  and  the  court 
entered  an  order,  orer  the  objection  of  said 
assignor,  Isaac  a  Van  Meter,  directing  said 
assignee  Shropshhre  to  take  charge  of  said 
farm,  and  rent  same  for  one  year  from  March 
1,  1888;  and  to  this  ordex  the  said  Isaac  C. 
Van  Meter  excepted,  and  prayed  an  appeal  to 
this  court,  which  the  circuit  court  granted; 
and  thereupon  said  Isaac  <3.  Van  Meter,  wltb 
these  appellants  as  sureties,  executed  tbe  sn- 
persedeas bond  sued  in  this  case.  This  super- 
sedeas bond  is  in  the  usual  form,  and  cove- 
nants to  pay  A.  H.  Shropshire,  trustee  of  I.  C. 
Van  Meter,  Bobert  James,  and  the  creditors 
of  tbe  said  I.  C.  Van  Meter,  all  damages,  etc. 
This  bond  bears  date  February  28, 1888.  Up- 
on  the  execution  of  this  bond,  there  was  Is- 
sued by  tbe  clerk  a  supersedeas  In  prop^ 
form,  commanding  saJd  Shropsbire,  trustee, 
James,  and  the  creditors  of  said  I.  O.  Van 
Meter,  to  stay  proceedings  on  said  Judgment 
and  order  directing  said  Shropshire  to  rent  the 
farm.  On  March  21, 1888,  tbe  appellee  Shrop- 
shire, as  trustee,  totally  Ignoring  the  super- 
sedeas bond,  executed  February  28. 1888,  and 
the  supersedeas  Issued  thereon,  brought  a  suit 
In  equity  In  the  Fayette  circuit  court,  In 
which  he  sought  an  injunction  against  said 
Isaac  O.  Van  Meter  and  another,  preventing 
said  patties  from  taking  charge  of  and  using 
said  farm  or  renting  same  out  to  others;  the 
said  Shropshire  claiming  In  said  action  that, 
as  assignee  under  the  deed  of  trust,  he 
should  have  possession  of  said  farm,  and 
that  he  considered  It  his  duty  to  rent  same 
out  pending  the  appeal  from  the  order  con- 
firming the  sale  to  James.  Upon  proper  af- 
fidavit and  bond,  the  clerk  granted  and  is- 
sued a  temporary  Injunction  according  to  tbe 
prayer  of  the  petition.  On  notice  by  said 
Van  Meter,  and  trial,  the  court  dissolved 
the  temporary  Injimction  granted  by  the 
clerk,  and  denied  the  relief  asked  for.  Ttxe 
court.  In  deciding  this  Injunction  suit,  gave  as 
a  reason  for  so  doing  that.  If  the  judgment 
couQrmlng  the  sale  to  James  be  afflrmed  by 
the  court  of  appeals,  then  sold  James  would 
be  entitled  to  tbe  rent,  and  was  protected  by 
a  BopHsedeaa  bond;  but.  If  It  was  reversed, 
that  no  llablUty  on  that  bond  could  be  en- 
forced; and,  recognlzhig  this  conrtlngency,  the 
court  had  appointed  Shropshire  to  take  charge 
of  tbe  farm,  and  rent  same  out,  and  that  oc^ 
der  had  been  superseded,  and  that  thus  the 
roit  was  secured.  In  May,  1890,  on  the  mo- 
tion of  appellee  Parker,  he  having  in  the 
meantime  succeeded  Shropshire  as  trustee, 
the  appeal  of  said  Isaac  O.  Van  idetw  from 
the  rental  order  was  dismissed,  the  same 
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Bvrer  harlng  been  prosecated,  and  thereapon 
the  said  Parka,  tnutee^  brotigbt  thla  actton 
on  the  bond. 

Tbe  defense!  offered  hj  these  aivdlants  In 
this  actton  od  the  supersedeas  bond  are  that 
the  rental  order  snpeneded  was  void,  the  dr- 
.^uit  oonrt  having  no  authority  or  power  over 
the  land  after  It  had  coaflrmed  the  sale  to 
/ames,  and  awKcdeA  him  a  writ  of  possesston; 
that.  If  the  circuit  court  had  power  and  au- 
thority to  make  Che  rratal  order,  the  same  la 
not  a  final  order  or  Judgmoit,  and  Is  not  an 
appealable  order,  and  that  the  clerk  of  the 
circuit  court  had  no  authority  to  accept  a  su- 
persedeas bond,  and  that,  although  be  did  In 
fact  accept  a  bond  and  issue  a  supersedeas 
therecm,  all  this  bebig  without  warrant  or  au- 
thority of  law,  nothing  was  superseded,  and 
that  the  whole  effort  to  supersede  said  order 
was  absolutely  void,  and  bound  nobody;  that, 
hi  any  event,  the  said  Isaac  O.  Van  Meter  did 
not  have  the  possession  of  the  whole  of  said 
farm,  and  could  In  no  event  be  made  liable 
for  rents  on  amy  part  held  hy  the  trustee,  and 
Bnally  denied  any  Ilablltty  for  rent  In  the  sum 
claimed,  or  in  any  othat  sum.  The  affirma- 
tive allegations  of  the  answer  were,  by  con- 
eent,  controverted  of  record,  and  the  case  was 
tried  before  a  jury.  At  the  conclusion  of  the 
testimony  for  plAlntlfrs,  the  defendants  (ap- 
pellants here)  asked  the  court  for  a  peremp- 
tory instruction  to  And  for  defendants,  which 
(t  declined  to  give.  This  motion  was  re- 
newed by  defendants  at  the  conclusion  of  all 
the  evidence,  but  was  again  refused  by  the 
oourt  The  court  then  gave  to  the  Jury  an  In- 
struction as  follows:  "The  Jury  will  find  for 
the  plaintiff  the  reasonable  rental  value  from 
March  1,  188S,  to  March  1,  1888,  of  the  land 
directed  to  he  rented  imder  the  order  of  Feb- 
ruary 18,  1888,  m  the  administration  suit  ot 
Shropshire,  assignee,  against  Van  Meter  and 
others."  To  the  giving  of  this  IttStructloin 
proper  exertions  were  resefved.  The  Jury 
returned  a  verdict  as  follows;  "We,  the  jury. 
And  that  the  amount  upon  which  rental  be  es- 
timated is  349  acres,  and  the  rental  value  for 
the  year  i>e  fixed  at  $5.50  per  acre,  making 
total  amount  $1,019.50,  for  which  sum  we  find 
for  plaintiff."  Upon  this  verdict  the  court, 
on  that  date.  May  18,  1891,  rendered  judg- 
ment for  said  sum,  |il,919.50,  with  Intereiit 
fi«m  that  date  and  costs.  On  the  19tb  day 
of  May,  appellants  filed  reasons  and  motion 
for  new  trial.  Afterwards,  on  June  23,  1891, 
on  the  motion  of  appellees,  and  over  the  ob- 
jection of  appellants,  the  court  set  aside  the 
judgment  of  the  18th  day  of  May,  and  on  that 
day  rendered  Jodgmmt  on  the  verdict  for  the 
amount  of  |1,919.50,  with  Interest  from  March 
1, 1889,  and  on  that  day  overruled  appellants* 
motion  for  new  trial,  and  from  this  Judgmoit 
appellants  have  prosecuted  this  appeal. 

Here  Is  do  question  made  on  this  appeal  as 
to  the  fact  necessarily  found  by  the  Jury,— 
that  Tan  Meter  bad  charge  of  the  farm  from 
March  1,  1888,  to  March  1,  1869,  and  refused 
t»  pttinlt  Jamea*  the  purchaser,  or  Shn^shlre, 


tbe  trnstee.  to  have  ponesahm  and  rmt  lame, 
although  Shropshire  had  theretofore  hod  poa- 
■eaalon  and  had  rented  same  before;  nor  that 
flie  reasonable  rental  value  of  aald  farm  so 
naed  fhr  said  time  was  as  fonnd  the  Jury, 
$1,919:60;  but  the  only  qnestlon  presented  Is 
as  to  the  UablUty  of  these  appdlaots  a«  sure- 
ties on  the  supersedeas  bond.  We  are  of  the 
ophiion  that  the  order  of  the  circuit  court 
made  February  IS,  1888,  directing  Shropshire, 
trustee,  to  rent  out  the  farm  for  one  year 
pending  the  litigation,  was  such  a  Judgment 
and  order  as  permitted  an  appeal  to  this  oonrt 
therefrom;  and  that  said  Isaac  O.  Van  Meter 
having  beea  granted  an  appeal,  and  havli^ 
executed  the  snperaedeas  bond,  said  appeal 
granted  having  been  dismissed,  the  sureties 
on  said  supersedeas  bond  are  liable  for  the 
reasonable  rental  value  of  aald  farm  for  the 
period  fay  said  order  fixed,  during  which  said 
trustee  was  directed  to  rent  same,  vis.  from 
March,  1888,  to  Uiarch,  1889.  It  therefore  fol- 
lows that  the  Instruction  given  to  the  jury 
was  not  error.  Appellants  complain  also  of 
the  action  of  the  court  hi  setting  aside  the 
Judgment,  and  in  rendering  Judgment  for  the 
same  sum,  with  Interest  from  March  1,  1880. 
We  are  of  opinion  this  was  not  error.  Hie 
rent  of  the  farm  was  due  March  1,  1889,  the 
last  day  of  the  year  By  section  2299.  Ky. 
St.,  it  is  provided  that  rent  shall  bear  interest 
from  the  time  it  is  due.  Finding  no  error, 
the  judgment  of  the  circuit  court  is  affirmed, 
with  damages. 


TURXBR-LOOKER  CO.  et  d.  T.  GABVET 

et  si.  (two  cases). 
(Court  of  Appeals  of  Kentucky.   Nov.  It,  1897.) 

FBAnDULBXT  COKVBTAirOKS— DUBD    TO   Win  W 

Fkadd  or  Cbbditoks— ExBWPTioira. 

1.  Wbere  the  husband  buys  land,  and  has  it 
conveyed  to  his  wife,  intending  to  pay  for  it  with 
the  proceeds  of  his  own  labor  or  of  other  property, 
with  intent  te  defiand  his  creditors,  crops  raised 
by  him  tiiereon  are  subject  to  execution  for  "his 
debts. 

2.  A  debtor  cannot  datm  as  exempt,  in  lieu  of 
breadstuffs  for  his  familT'  and  of  provender  for  his 
stock,  property  levied  on  under  execution^  where 
lie  has  property  remaining  sufficient  to  satisfy  the 
deficiency  in  breadstnfifs  and  provender. 

Appeals  from  circuit  court.  Owen  coouty. 

"Not  to  be  officially  reported." 

Separate  actions  tgr  Mrs.  Georgia  Garrey 
and  &  S.  Garvey  against  the  Tumer-Lot^er 
Company  and  others  on  an  Indemnlfyiug 
bond.  Judgment  for  plalntlfls,  and  defend- 
ants appeal.  Reversed. 

B.  B.  Settle,  for  appeUanta.  Lindsay  A 
Botts,  for  appellees. 

PAYNTER,  J.  The  appellant  the  Turner- 
Looker  Company  had  sold  under  execution 
a  certain  quantity  of  tobacco,  which  wa» 
issued  against  8.  8.  Garvey.  Before  tbe 
sheriff  would  make  the  sale,  he  required  tbe 
plaintiff  In  the  execution  to  give  an  indemni- 
fying bond.  Mrs.  Georgia  Garvey  is  the  wife 
of  S.  B.  Garvey.   She  dalma  that  she  was 
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Ox  owner  of  three-fourths  of  the  tobax»» 
vM,  and  tMToaght  this  action  on  the  indem- 
nlfying  bond  to  recorer  damages.  The  ap- 
peQee  S.  &  Garrey  brought  an  action  on  the 
iDdenmlcytng  bond,  by  which  he  seeks  to 
rwoTcr  damages  for  the  sale  of  one-fonrth 
(rf  the  tobacco,  upon  the  ground  that  he  was 
A  honsdceeper  with  a  family,  and  entitled 
to  the  property  as  exempt  in  lieu  of  bread- 
stofli  for  his  family  and  provender  for  hia 
stock.  Mrs.  Garrey  claimed  that  she  was 
'.hf  owner  of  tbree-fonrths  of  the  tobacco, 
becaase  she  owned  the  land  upon  which  It 
VIS  raised.  The  appellants  filed  an  answer, 
m  tbe  third  paragraph  of  which  It  was  snb- 
fttntlally  alleged  that  the  land  upon  which 
the  tobacco  was  raised  belonged  to  8.  S.  Oar- 
rtj:  that,  at  tbe  time  it  was  purchased,  8. 
8.  Gnrey  and  Georgia  Garrey  were  husband 
and  wife,  and  were  at  the  date  of  sale  under 
fiecatlon;  that,  at  the  time  the  land  was 
pnrvhased,  tbe  husband  was  Insolvent,  and 
noiMe  to  pay  bis  debts,  among  which  was 
tbe  debt  of  the  appellants;  that,  at  the  time 
tbe  land  was  pnrchaaed,  no  money  was  paid; 
thit  the  consideration  of  the  purchase  was 
Vt.eTi.SS,  for  which  Garvey  executed  his 
Mtes.  payable  In  12.  24,  and  38  months,  with 
personal  security;  that,  for  the  fraudulent 
purpose  of  cheating  and  defrauding  of  his 
Tedltors,  and  of  covering  up  his  property, 
iDd  placing  the  same  beyond  their  r^ch,  8. 
^  Carrey  had  the  land  conveyed  to  his  wife, 
who  consented  to  hold  the  legal  title  there- 
'0,  for  the  purpose  of  aiding  her  husband  to 
'any  out  his  fraudulent  purpose  of  cheating 
bl!  creditons;  and  that,  If  any  of  the  pur^ 
■base  mon^  bad  been  paid.  It  was  done  by 
tbe  husband.  To  this  paragraph  of  the  an- 
sver,  the  court  sustained  a  demurrer. 

The  question,  then,  arises:  If  the  allega- 
tloDs  made  are  true,  can  Mrs.  Garvey  main- 
tain her  action?  We  do  not  deny  that  a 
mrrled  woman  has  the  right  to  purchase 
real  estate,  and  pay  for  It  and  thus  acquire 
1  title  to  It.  She  could  pay  for  It  with  her 
1*11  means,  or  with  the  proceeds  that  might 
utae  from  tbe  pn^r  use  of  the  property. 
Aassmlng  tbe  allegation  of  the  answer  to  be 
me.  Bbe  did  not  so  acquire  or  attempt  to 
teqwlre  title  to  the  property.  If  the  aver- 
nents  of  the  answer  be  true,  It  Is  not  her 
property,  but  that  of  her  husband.  If  a 
boiband  buys  property,  and  has  It  conveyed 
to  bis  wife,  with  the  Intention  of  paying  for 
n  with  the  proceeds  of  his  own  labor,  or  of 
'hat  and  the  proceeds  of  the  property,  with 
«  view  of  defrauding  his  credltora,  it  must 
be  treated.  In  a  proceeding  to  subject  It  to 
tbe  payment  of  his  debts,  as  bis  property. 
If  Garvey  bought  this  property  with  the  In- 
%atloB  of  paying  for  It  by  his  labor  and 
<bIL  and  the  proceeds  of  the  property,  and 
tad  It  conveyed  to  his  wife,  It  was,  In  con- 
'enqriatlon  of  the  law,  fraudnlent  If,  after 
'-he  inpport  of  his  family,  he  applied  the  pro- 
mds  of  bJs  labor  and  of  the  land  to  the 
IBjBcat  of  tbe  pnrchase  money,  certainly 
tl»  porchase  money  would  be  paid  by  Qar- 
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vey.  The  views  we  have  expressed  are  fully 
sustained.  Lyons  v.  Lancaster  (Ky.)  14  B. 
W.  405.  The  same  facts  were  sutmtantlaUy 
alleged  In  the  answer  filed  In  the  action  oC 
8.  S.  Garvey  against  the  appellants. 

It  Is  further  pleaded  that  there  was  more 
than  sufBclent  tobacco  raised  on  the  farm 
when  the  levy  was  made  out,  which  was  not 
sold  under  the  execution,  to  supply  Garvey*s 
d^clency  In  bread  stuffs  and  provender.  If 
It  should  appear  on  the  trial  of  the  Issue 
tendered  In  the  answer  that  Garvey,  and  not 
his  wife,  was  the  owner  of  the  farm,  then, 
he  having  sufficient  properly  remaining  to 
supply  tbe  deficiency  Indicated,  be  was  not 
entitled  to  recover  for  that  which  was  sold. 
In  other  words,  It  was  not  exempt  property. 
The  court  should  have  overruled  the  demur- 
rer to  the  paragraph  of  the  answer  mention- 
ed, and  transferred  the  case  to  equity.  The 
Judgments  are  reversed  for  new  trials,  and 
for  proceedings  consistent  with  this  opinion. 
On  Response  to  Petition  for  Extension  of  Opln- 

iOD. 

(Dec.  2,  1897.) 

We  are  of  the  opinion  that  on  a  return  of 
these  cases  the  lower  court  should  make  an 
order  consolidatinc  them. 


0HE8AFBAKE  &  O.  RT.  00.  v.  GROSS. 

(Ooort  of  Appeals  of  Kentucky.  Nov.  12, 1897.) 

Ruuu)ADs  —  lyjoar  to  Aairrnye  Pkopbbtt  — 
Ubasubs  or  Damaobs. 

1.  Where  a  railroad,  under  the  supervision  of 
the  city  engineer,  has  constmcted  a  third  track 
in  an  alley  in  which  It  had  two  tracks,  tbe 
measure  of  compeoBation  to  abutting  owner  la 
the  actual  diminution  in  the  market  value  for 
any  reasonable  use  which  reBuitetl  from  the  con- 
struction and  operatkm  of  the  additional  track; 
and  his  right  of  recovery  eztmds  only  to  real 
damBKes,  resulting  from  the  Interference  with 
his  light  and  air,  hia  access  to  his  property,  and 
the  drainage  of  his  lot  and  from  smoke,  dust, 
and  dndera;  the  damages  resulting  fnuu  the 
noise  and  jarring  caused  by  trains  not  being  in- 
cluded. 

2.  The  plaintiff  may  recover,  not  only  for  the 
direct  injury  to  his  property  up  to  the  com- 
mencement of  the  action,  bat  also  for  permanent 
injuries  resulting  from  the  c<»atinued  operauon 
of  trains  over  the  additional  track. 

S.  It  was  error  In'  Instructing  tbe  Jury  as  to 
the  permanent  damages  recoverable  on  account 
of  the  continued  operation  of  the  road  not  to 

?ualify  the  word  "operation"  by  the  words  "skill-  ■ 
ul  and  prudent." 

4.  It  was  error  to  admit  evidence  as  to  how 
much  it  would  cost  to  fiU  up  the  lot  in  order  to 
properly  drain  it,  and  as  to  how  much  It  would 
cost  to  raise  the  house,  as  such  evidence  assumed 
that  these  changes  were  necessary  to  drain  the 
lot,  whereas  it  is  shown  that  the  lot  can  be 
drained  at  small  expense  by  a  proper  system  of 
ditching. 

5.  A  proper  Instmctlon  as  to  the  measure  of 
damages  does  not  cure  an  error  In  admitting  evi- 
dence assuming  a  different  measure  of  damages 
to  be  the  true  one. 

Appeal  from  drcult  court,  Boyd  county. 

"Not  to  be  ofilclally  reported." 

Action  by  George  Gross  against  Chesapeake 
A  Ohio  Rallw^  Company  to  recovw  dam- 
ages for  Injury  to  plaintiff's  i»roperty.  Ver- 
dict and  Judgment  for  plalntlfl,  and  dafmil* 

ant  appeals.    B«T««ed.  Digitized  by  GoOgle- 
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Wadswortb  Sc  Cochran,  for  appellant 
James  Andrew  Boott,  tot  aiq»eUee. 

BUBNAM,  J.  Appellee  sought  In  this  ac- 
tion to  recover  damages  from  appellant  for 
injury  to  a  house  and  lot  owned  by  him  In 
the  (dty  of  Ashland  (which  lot  nms  back  to 
an  alley  known  as  "Railroad  Alley"),  grow- 
ing out  of  the  conatruction  of  a  third  railway 
track  In  the  alley,  and  the  running  of  trains 
ovw  same.  The  trial  resulted  in  a  verdict 
for  appellee  for  f525,  and  from  tiiat  Judg- 
ment this  appeal  la  prosecuted. 

The  facts  in  the  case,  as  developed  by  the 
proof,  are  about  these:  In  May,  ISSO,  the 
common  council  of  the  city  of  Ashland  adopt- 
ed an  ordinance  granting  to  the  EHizabeth- 
town,  Lexington  &  Big  Sandy  Railroad  Com- 
pany perpetual  and  exclusiTe  right  to  lay  a 
sufficient  number  of  tracks  for  the  traosac- 
tioQ  of  its  business  through  and  along  Rail- 
road alley,  between  Bath  avenue  and  Carter 
avenue,  and  crossing  the  various  street  cross- 
ings, and  to  run  cars  tbereon  propelled  by 
steam,  not  exceeding  10  miles  an  hour,  In 
consideration  that  the  railroad  company 
would  run  Its  road  by  way  of  Ashland,  in- 
stead of  by  way  of  Ohadwlck  Creek.  Pur- 
suant to  this  agreement,  the  railroad  com- 
pany did  build  its  road,  and  in  1382  construct- 
ed two  railway  tracks  through  this  alley, 
which  It  continued  to  use  to  the  year  1392, 
when  that  corporation  leased  its  roadbed  to 
the  appellant  herein,  who,  Qnding  It  neces- 
sary In  the  transaction  of  its  business  to  lay 
ii  third  track  through  Railway  alley,  proceed- 
ed to  do  so.  The  proof  shows  that  this  alley 
is  00  feet  wide;  that  the  first  track  was  laid 
directly  In  the  center  thereof,  and  the  second 
track  on  the  north  side  of  the  alley,  the  dis- 
tance between  the  first  and  third  tracks  be- 
ing 13  feet  from  the  centers  of  same.  On 
the  south  side  of  the  alley,  a  deep  open  sewer 
had  been  constructed  by  the  city,  which, 
from  the  proof,  appears  to  have  been  about 
four  feet  deep  and  six  or  seven  feet  wide, 
which  was  used  for  drainage  purposes  by 
the  lots  and  dwelling  houses  abutting  on  the 
alley  to  carry  off  the  refuse  tiierefrom.  In 
the  construction  of  the  third  track,  which 
was  done  by  consent  of,  and  under  the  super- 
vision of,  the  engineer  of  the  city  of  Ashland, 
it  became  necessary  to  All  up  this  ditch,  and 
level  the  alley,  but.  In  order  to  preserve  the 
sewer,  a  2-foot  pipe  was,  by  consent  of  the 
city,  laid  in  the  place  where  the  old  open 
sewer  had  been,  and  6-Inch  T  pipes,  running 
at  an  angle  of  about  45  degrees,  were  carried 
out  to  the  surface  of  the  lots  whose  rear  abut- 
ted on  the  alley,  at  a  distance  of  100  feet 
apapt  After  the  alley  was  graded,  and  the 
sewer  pipe  put  In,  the  railroad  company  put 
down  its  ties,  rails,  and  ballast  The  efTect 
of  the  filling  was  to  raise  the  grade  of  the 
alley  along  the  property  Une  of  apiiellee  about 
two  feet  higher  at  the  rear  end  than  the  aur- 
tece  of  his  lot  The  chief  grounds  of  com- 
"^alnt  tat  tbla  action  are  that  the  grading  «t 


the  alley  and  the  building  of  the  tUrd  track 
obstructed  the  drainage  of  the  water  from  ap- 
pellee's lot.  Interfered  with  his  Ingress  and 
egress  therefrom,  and  that  by  reason  of  the 
proximity  of  the  audltlonal  track  to  his  resi- 
dence, smoke,  cinders,  etc.,  were  thrown  di- 
rectly upon  his  property.  The  proof  shows 
that  after  putting  In  the  addKiouol  track, 
there  was  left  a  space  between  the  ends  of 
the  ties  of  the  third  track  and  the  property 
Une  ot  appeUee  of  about  7  feet  9  inches. 
Which  left  a  clear  t^ece  of  about  6V^  feet  be- 
tween the  property  line  of  appellee  and  trains 
passing  along.  The  testimony  of  appellee 
hlms^f  shows  that  for  a  period  of  14  years- 
before  the  Institution  of  this  suit  he  had  been 
unable  to  obtain  access  to  the  rear  end  of  his 
lot  from  the  alley  in  question  by  wagons, 
on  account  of  the  deep  open  sewer  referred 
to,  and  that  he  had  only  used  the  space  ia 
the  rear  of  his  lot  for  walking  purpoees,  hav- 
ing a  door  through  which  he  could  get  in 
and  oaf;  but  that  at  one  time  he  hod  liad 
a  bridge  across  the  open  sewer,  by  which  he 
could,  by  hauling  across  both  the  old  tracks 
from  the  north  side  of  the  alley,  get  access 
to  the  property,  but  that  this  bridge  had  been 
taken  away  many  years  before  this  actloa 
began.  It  Is  evident  from  the  proof  that  his 
Ingress  and  egress  from  the  rear  end  of  his 
lot  has  not  been  materially  prejudiced  oy  the 
filling  up  of  the  old  sewer  and  the  grading 
of  the  alley.  While  it  is  true  that  tbla  flU- 
Ing  raised  the  onbankment  along  the  line  of 
hie  lot  about  two  feet,  this  embankment  Is 
a  much  less  serious  obstruction  than  the  ditch 
which  was  filled  up.  The  clilef  injury  re- 
sul-ting  to  app^ee'fi  property  appears  to  come 
from  obstruction  to  his  drainage,  and  from 
the  operation  of  trains  over  the  new  track 
(the  center  of  which  Is  some  13  feet  closer 
to  his  property  line  than  the  old  ones),  from 
which  smoke,  soot,  and  cinders  are  thrown 
upon  his  lot  and  into  his  house  to  such  an 
extent  (as  It  la  claimed  by  him)  as  to  vitiate 
the  atmosphere,  and  rend^  the  property  less 
valuable. 

The  measure  of  damages  recoverable  tor 
the  occupation  of  this  alley  by  the  third  track 
of  the  railroad  Is  only  such  damages  as  flow 
directly  and  proximately  from  the  construc- 
tion and  operation  thweof,— such  as  axe  actu- 
al and  real  damages,  capable  of  being  point- 
ed out  described,  and  appreciated;  and  the- 
measure  of  compensation  to  the  owner  is  the 
actual  diminution  in  the  market  value  of  his 
premises  for  any  use  to  which  they  may 
reasonably  be  put  which  resulted  from  the 
<%nstraction  and  prudent  and  skillful  opera- 
tion of  this  additional  track  along  the  alley. 
And  the  right  of  recovery  extends  only  to  the- 
interference  with,  or  the  ImpairmMit  of,  tbe 
owner's  easement  of  light  air,  access  to  his 
property  from  the  alley,  and  the  drainage  of 
his  lot,  and  damages  resulting  from  smoke, 
dust  and  cinders  belng'thrown  directly  upon 
the  property  itself;  and,  In  short  to  any  act 
which  causes  a  special  damage  to  the  par- 
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tlcnlar  piece  of  property  songht  to  be  recovep- 
ed  tor.  This  excludes  oonsideratton  of  the 
damages  wblch  result  from  the  noise  of 
trains,  JarrlDg,  etc  See  Combe  t.  Railroad, 
10  Bush,  302;  B.-ldge  Ca  T.  Foote,  9  Bush, 
264;  1  Wood.  R.  R.  pp.  796,  1028,  1029. 

In  this  action  appellee  sought  to  recover 
compensation  not  only  for  the  direct  Injury 
done  his  property  up  to  the  commencement 
ot  the  suit,  but  was  also  allowed  to  recover 
tor  Injuries  that  were  permanent  and  endur- 
ing in  their  character,  resulting  from  the  con- 
tinued operation  of  trains  over  the  third 
tracic;  and,  while  this  is  not  objectionable, 
and  may  be  permitted  in  one  action,  It  was  er- 
ror not  to  hmv«qnaUfled  the  word  "operation," 
In  the  second  instruction,  by  the  words  "aklU- 
fill  and  prudent,"  as  without  snch  qualifying 
words  the  Jury  were  permitted  to  speculate 
as  to  the  possibilities  of  Indirect  and  remote 
prospective  damages  which  might  accrue. 
Far  Instance,  wltbont  these  qualifying  worda, 
the  jury  could  have  argned:  "Although  U 
is  the  duty  pf  this  railroad  company  to  have 
every  modem  sitark  arrester  upon  Ite  engines, 
yet  the  possibilities  are  that  this  duty  may 
be  neglected,  and  sparks  may  escape,  and 
fall  upon  the  property,  and  destroy  it.  And 
this  Is  an  element  which  we  wlU  consider." 
See  Wood,  R.  R.  S  229,  and  authorities  there 
cited.  The  chief  element  of  damage  com- 
plained of  Is  the  obstruction  to  the  drainage 
of  appellee's  lot,  resulting  from  raising  the 
grade  of  the  alley  and  filling  the  open  ditch, 
and  on  this  point  a  number  of  witnesses  for 
appellee  were  asked  and  permitted  to  prove, 
over  the  objections  of  appellant— First,  how 
much  the  lot  of  appdlee  would  have  to  be 
filled  up  to  properly  drain  It;  and,  second, 
how  much  the  bouse  would  have  to  be  rais- 
ed on  its  foundation  on  account  of  such  ad- 
dlttonal  filling  of  the  lot.  and  the  cost  of  mak- 
ing these  additions.  These  questions  assum- 
ed as  a  fact  that  these  changes  in  the  lot 
and  house  are  rendered  necessary,  and  are 
the  only  means  ot  accompllBhing  the  proper 
drainage  of  the  lot  There  is  no  competent 
evidence  in  the  record  to  show  that  this 
course  is  necessary  In  order  to  drain  It;  and 
the  effect  of  this  teatimony  was  misleading 
and  prejudicial  to  appellant,  as  It  tended  to 
exaggerate  in  the  minds  of  the  jnry  the  In- 
Jury  complained  of.  The  testimony  of  the 
appellee  himself  shows  that  he  has  known 
the  water  to  stand  upon  the  lot  "only  a  few 
bours  at  a  stretch,  when  it  disappears  by 
seepage."  The  true  criterion  of  damage  on 
account  of  Interference  with  the  drainage  of 
this  lot  by  the  grading  of  the  alley  and  the 
filling  up  of  the  old  sewer  is  the  reasonable 
coat  of  providing  for  such  drainage  under  the 
existing  drcumstancee;  and,  while  the  in- 
stroction  given  to  the  jury  on  this  question 
properly  states  the  law,  it  does  not  cure  the 
error  of  having  allowed  evidence  of  this  char- 
acter to  go  to  the  jury.  There  seems  to  be 
no  reason  to  doubt,  from  the  testimony  of 
tbe  McMwen,  that  Igr  a  proper  system  of 


ditching,  which  can  be  done  at  a  comparative- 
ly small  expense,  all  tbe  water  falling  on 
this  lot  could  be  conducted  to  the  mouth  of 
the  T  pipes  which  were  put  in  by  appellant, 
at  the  time  the  open  sewer  was  filled  up,  for 
that  express  purpose,  and  the  lot  properly 
drained.  The  damages  allowed  appear  to  be 
excessive,  and,  we  think,  are  traceabls  to  the 
NTors  pointed  out  For  the  ressons  given, 
the  judgment  is  reversed,  and  cause  remand- 
ed for  proceedings  consistent  herewith. 


WIOKS  et  Ml  V.  McCONNBLL. 
(Court  of  Appeals  of  l^ntncky.  Nov.  IS,  1897.) 

Unbecordbd  Moktoaoes— Friobitt  of  Attach- 

HBNT. 

Jba  lien  acquired  by  the  levy  of  an  at- 
tachment has  priority  over  an  unrecorded  mort- 
gage which  was  hi  existence,  but  of  which  the 
attaching  creditor  had  no  notice,  at  the  time  his 
debt  was  created. 

Appeal  from  circuit  court,  Breathitt  county. 

"To  be  officially  reported." 

Consolidated  actions  by  Wicks  Bros,  and 
others  against  Valley  &  Son.  involving  a  con- 
test as  to  priority  of  liens.  Judgment  In  fa- 
vor of  James  McConnell,  and  Wicks  Bros, 
appeal,  and  8tldham  files  cross  appeal.  Af- 
firmed. 

K.  W.  Hlnes,  J.  &L  Benton,  and  J.  B.  Mar- 
cum,  for  appeUanta.  J.  J.  a  Bach,  for  ap- 
pellee. 

DU  RKLLB,  J.  In  August,  1883,  appeUants. 
Wlcl£s  Bros.,  sold  to  Valley  &  Son  some  $1,400 
worth  of  mactilnery,  and  the  latter  firm  exe- 
cuted an  Instrument  such  as,  in  the  case  of 
Baldwin  v.  Crow,  86  Ky.  680,  7  S.  W.  146,  and 
other  cosea,  has  been  held  to  have  the  effect 
of  a  mortgage  back  to  the  vendor  to  secure 
the  unpaid  purchase  money.  This  instrument 
was  not  recorded.  For  tbe  purpose  of  paying 
the  freight  on  the  machinery,  and  putting  It 
in  running  order,  Valley  &  Son  obtained  a 
loan  from  appellee,  McConnell,  of  some  ^75, 
representing,  as  claimed  by  him,  that  th^ 
were  tbe  absolute  owners  of  the  property,  and 
that  the  title  thereto  was  unincumbered.  He 
further  claims  that  he  examined  the  records 
In  the  county  clerk's  oifice  In  search  of  liens 
against  the  property,  and  failed  to  find  any 
evidence  of  tbe  existence  of  any  lien;  that 
Valley  &  Son  at  the  time  offered  to  give  him 
a  mortgage,  which  he  thought  it  unnecessary 
to  taice,  as  they  were  'abundantly  solvent,  if 
they  were  the  owners  of  the  property.  His 
debt  not  being  paid  at  maturity,  and  Valley  & 
Son  in  the  meantime  having  become  Imlebted 
to  other  parties,  he  Instituted  an  attachment 
suit,  and  bad  his  attachment  levied  upon  the 
property  In  question.  McConnell's  attach- 
ment, and  an  attachment  sued  out  by  Stld- 
bam,  who  la  a  cross  appellant  here,  were  the 
first  levied  of  several  attachments  issued 
about  the  same  time.  It  appears  that  while 
these  suits  were  pending  Wicks  Bros,  losti- 
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tuted  a  Bult  to  enforcetlielrllen  for  the  nnpald 
purchase  money,  to  which  suit  McConnell  and 
Stidham  -were  made  parties  on  their  petition, 
and  their  attachment  suits,  as  well  as  the 
suits  of  other  attaching  creditors,  were  consol- 
idated with  It  Before  the  filing  of  the  suit 
by  Wicks  Bros.,  Valley  &  Son,  during  the 
pendency  of  the  attachment  suits,  executed  a 
mortgage  to  Stidham,  to  secure  his  and  Mc- 
Conneira  claims.  The  attachments  were  sub- 
sequently sustained,  and  McCouneirs  claim 
adjudged  to  be  prior  In  lien  to  that  of  appel- 
lants. Stldham's  claim,  having  been  created 
prior  to  the  purchase  of  the  property  by  Val- 
ley &  Son,  was  adjudged  Inferior.  Section 
496,  Ky.  St.,  being  the  same  as  section  10,  C 
24,  Gen.  St,  which  provides:  "No  deed  of 
trust  or  mortgage  conveying  a  legal  or  equi- 
table title  to  real  or  personal  estate  shall  be 
valid  against  a  purchaser  for  a  valuable  con- 
sideration without  notice  thereof,  or  against 
creditors,  until  such  deed  shall  be  acknowl 
edged  or  proved  according  to  law  and  lodged 
for  record,"— has  been  frequently  construed 
by  this  court;  and,  as  said  by  Judge  Lindsay 
In  Low  V.  Bllnco,  10  Bush,  the  decisions 
thereon  are  singularly  Inconsistent  with  each 
other.  Without  reviewing  those  cases,— which 
hoa  been  done  In  the  case  last  referred  to,  and 
in  Baldwin  v.  Crow,  86  Ky.  680,  7  S.  W.  147,— 
it  may  be  said  that  In  tlie  case  last  named, 
which  is  the  latest  authoritative  utterance  of 
this  court  upon  the  subject,  a  distinction  was 
clearly  recognized  between  the  position  of  an 
execution  or  attachment  creditor  without  no- 
tice of  an  unrecorded  mortgage  lien,  whose 
debt  was  created  antecedent  to  the  creation  of 
the  lien,  and  the  position  of  one  whose  debt 
was  created  subsequently.  Said  Judge  Lewis " 
In  that  case:  "If  the  inquiry  whether,  by 
that  section,  creditors  generally  were  Intend- 
ed to  be  affected  by  notice  of  such  convey- 
ances  and  transfer  of  property  to  debtors  in 
the  same  way  and  to  the  same  extent  as  pur- 
chasers, was  an  original  one,  there  would, 
looking  alone  to  the  language  used,  be  some 
difficulty  In  reaching  a  satisfactory  conclu- 
sion. But  there  is  no  reason  whatever  that 
a  creditor,  whose  debt  haa  been  created  prior 
to  the  conveyance,  as  was  that  of  amKllee, 
Crow,  and  who  has  not  been  defrauded  or  In- 
jured thereby,  should  occupy  a  better  attitude 
than  a  purchaser  with  notice."  It  may  be 
said  that  In  that  opinion  Is  to  be  found  the 
first  Intimation  of  such  a  distinction;  but,  on 
the  other  hand,  the  distinction  is  there  clear- 
ly indicated,  and  la,  In  our  Judgmmt  right 
and  equitable.  The  holder  of  an  antecedent 
debt  is  In  no  wise  defrauded  by  not  being 
permitted  to  subject  to  the  payment  of  his 
debt  property  subsequently  acquired  by  his 
debtor,  which  is  subject  to  a  lien.  Moreover, 
In  none  of  the  cases  to  which  we  have  been 
referred.  In  which  the  holder  of  a  pocket  lien 
has  been  held  to  have  a  claim  superior  to  an 
execution  or  attachment  creditor,  does  It  ap- 
pear that  the  latter'8  debt  was  created  subse- 
quent to  the  creation  of  the  lien.   And  vUle 


we  deshv  to  adhere  strictly  to  the  dedalou 
and  reasoning  of  the  court  in  the  Baldwin 
Case,  supra,  we  are  not  inclined  to  push  t£e 
doctrine  further  than  we  are  required  by  the 
language  of  that  opinion  in  support  of  se- 
cret liens  as  against  creditors  whose  debt£ 
were  created,  or  may  reasonably  be  suit- 
posed  to  have  been  created,  upon  the 
faith  of  the  property  being,  so  far  as  they 
could  by  any  possibility  discover,  unin- 
cumbered. If  this  be  not  the  coostmctiou. 
then  the  language  of  the  statute,  "or  against 
creditors,"  Is  entirely  nugatory.  There  most 
be  some  class  of  creditors  to  which  tliis  lan- 
gtuige  applies.  The  law  gives  to  the  exer- 
tion or  attachmoit  creditor  a  lien.  The  law 
also  iHwldes  that  a  mortgage  shall  not  affect 
bim,  except  from  Its  recording:  and  equity 
and  good  conscience  do  not  require  the  court 
to  disregard  the  will  of  the  legislature,  and  In- 
flict upon  creditors  whose  equity  is  superior  to 
that  of  the  mortgagee  the  evils  which  tht 
statute  was  designed  to  restrain.  In  Manu- 
facturing Co.  V.  Hart  (Ky.)  1  S.  W.  416,— « 
case  which  was  distinctly  held  not  overruled 
by  the  Baldwin  Case, — It  was  said:  *'Am>c1- 
lant  had  made  Its  vendee  the  ostensible  own- 
er, had  received  more  than  half  the  purchase 
money,  and  when  the  cars  have  been  trans- 
ferred to  an  adjoining  state,  and  placed  upon 
the  track  of  the  railroad  company,  the  appel- 
lant with  this  evidence  of  the  Uen  In  Its  pock 
et  only,  Is  now  Insisting  that  no  title  ever 
passed  to  Its  vendee,  or  that  It  has  a.  prior 
equity  against  the  claims  of  creditors.  To  so 
hold  would  be  to  disregard  the  plain  provi- 
sions of  the  statute  enacted  to  prevent  fraud 
and  protect  the  rights  of  creditors  and  pur- 
chasers, and,  as  said  by  this  court  In  the  cast 
of  Oreer  v.  Church,  13  Bush,  430,  the  title  In 
such  cases  will  be  treated  as  being  whore  the 
nature  of  the  transaction  reqtdres  it  should 
be."  Time  and  again  It  has  been  held  by  tbls 
and  other  courts  on  grounds  of  public  pcrilcy 
that  secret  lims  were  not  to  be  favored.  As 
said  by  Judge  Pryor  In  Schmidt  v.  Carter's 
Adm'r,  95  Ky.  5,  23  S.  W.  860:  "Courts  of 
equity  cannot  be  too  careful  In  guarding  the 
rights  of  bona  fide  [mrchasers  and  creditors 
against  hidden  liens,  or  such  as  exist  only  In 
the  contemplation  of  the  parties,  and  It  should 
be  made  to  appear  from  the  toms  of  the  In- 
strument Itself  that  a  lien  has  In  fact  been 
created."  And  again,  on  page  6,  96  Kj.,  and 
page  306,  23  S.  W.:  "Hidden  lima,  or  such  as 
usually  arise  when  the  debtor's  prop«-ty  is 
about  to  pass  from  him,  even  If  containing  all 
the  requisites  of  a  mortgage,  are  looked  upon 
with  suspicion,  and  courts  of  equity  should  be 
reluctant  to  Ignore  the  claims  of  bona  flde 
creditor!^  unless  such  llms  are  clearly  estat>- 
llshed."  This  doctrine  we  believe  to  be  a 
salutary  one.  On  the  one  hand,  the  unrecord- 
ed lien  is  upheld  as  against  creditors  wbo 
cannot  be  iH^enmed  to  have  given  credit  upon 
the  faith  of  the  property  held  In  Uol  On  tfae 
other  band,  creditors  who  may  be  presomed 
on  aucta  faith  to  have  given  oadit  an  irotect- 
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ed  a>  agiiliut  tbe  secret  Wen  In  tbe  rlgbtt 
whlcti  tbej  secure  by  their  dUigeDce  In  the 
iev7  of  their  execntlon  or  attachment.  As  In- 
dicated by  Judge  Lewis  In  the  Baldwin  Case, 
hefore  referred  to,  If  the  Inqnlry  were  an  orig- 
inal one,  we  might  reach  a  different  condu- 
Aoa  as  to  tbe  meaning  of  tbe  statute  In  re- 
nrd  to  creditors  generally;  but  as  to  ante- 
cedeat  creditors  tbe  question  has  ondonbtedly 
bem  coosldeted  as  wdl  settled.  For  tbe  rea- 
MDS  Indicated,  tbe  Judgment  Is  affirmed  <m  tbe 
original  ud  croas  appeals. 


BRIGHT  T.  STONi;  Auditor. 
(Oaut  of  Appeals  of  Kentiid7>  Not.  12, 18974 
OmcEKs  —  Ixcsaiss  or  CoupairsiTiox  nusiira 

TSBH. 

Under  Ky.  Const.  I  161,  providing  that 
~the  pompetustiOD  of  any  cit7.  county,  town  or 
siBDicipal  officer  shall  not  be  changed  after  his 
eleedon  or  amwintmeDt,  or  during  his  term  of 
uffire,"'  eircoit  court  clerks  in  office  at  the  time 
vf  ttie  enactment  of  Ky.  St.  S  1722,  are  not  en- 
tfile'l  to  the  benefit  of  that  statute,  which  allowi 
to  circait  court  clerks  compensation  for  serricea 
in  felonr  eases,  for  iriiich  they  bad  not  thereto- 
fore been  allowed  any  comprasation. 

Appeal  from  circuit  court  Franldln  county. 

*^'ot  to  be  officially  reported." 

Action  by  H.  R.  Bright  against  S.  H.  Stone, 
auditor,  for  a  writ  of  mandamds.  Judgment 
for  defendant,  and  plaintiff  ai^ieals.  Af- 
Srmed. 

A.  T.  Wood  and  G.  C  Turner,  fbr  ^ipel- 
lant.    W.  8.  Taylor,  for  appellee. 

LEIWIS,  O.  J.  Appellant,  who  was  at  tbe 
Norember  dectlon,  1892,  elected  and  duly 
qualified  as  clerk  of  Montgomery  circuit 
mart,  brongbt  tbls  action  for  a  writ  of  tnan- 
danraa  req airing  appellee,  the  auditor  of  pub- 
be  aecouDts,  to  draw  a  warrant  on  the  state 
trcasnrer  for  the  amount  of  his  account  for 
fees  allowed  under  an  act  approved  Febru- 
ary, 18M,  and  now  being  section  1722,  Ky. 
Rl.  as  follows:  "That  tbe  6letka  of  the  vari- 
ym  drcidt  courts  of  this  commonwealth,  other 
tbaa  as  hereinafter  provided,  shall  be  entitled 
to,  allowed  and  paid  by  this  commonwealth,  a 
fee  of  five  dollars  for  services  rendered  or 
performed  them,  respectively,  for  the  com- 
monwealtb  In  all  felony  cases  or  prosecu- 
tions by  Indictment  for  felony  In  their  re- 
■peetlTe  courts,  except  in  sncb  pnwecutlons 
la  which  tbe  defendant  may,  under  a  felony 
IndktmcBt,  be  convicted  only  of  a  mlsde- 
Qkcsnor.  *  *  *  In  all  cases  of  conviction 
for  a  felony  tbe  fee  of  five  dollars  herein 
aOswed  abalt  be  taxed  against  the  defendant 
as  esats  In  favw  of  tbe  commonwealth."  As 
that  statute  was  passed  after  appellant's 
term  of  office  eommoiced,  tbe  decisive  ques- 
doa  arises  whether  the  fees  or  compensa- 
Itoo  sotd  for  emne  within  the  provision  of 
seetkn  161  of  the  constitution,  as  follows: 
"The  eompeneatlon  of  any  city,  conn^,  town 
ar  mantel  pal  offlcn  shall  not  be  changed 
aflar  felt  tfactton  or  mpolntmai^  or  dnrliw 


his  term  of  office;  nor  shall  the  term  of  any 
such  officer  be  extended  beyond  the  period 
for  which  he  may  have  been  elected  or  ap* 
pointed."  Prior  to  tbe  statute  In  question 
the  compensation  of  clerks  of  tbe  circuit  and 
coun^  courts  of  the  commonwealth  had  been 
paid*  not  out  of  the  state  treasury,  but  by 
fees  authorized  to  be  fixed  and  taxed  In  speci- 
fied sums  for  designated  services;  and  thus 
was  the  aggregate  compensation  of  each  as- 
cntalned,  and  authorized  to  be  collected  and 
appropriated.  But  no  fees  had,  before  tbat 
statute^  ever  been  allowed  for  services  ren* 
dered  by  circuit  court  clerks  for  tbe  common*- 
wealth  in  felony  cases.  It  Is  therefore  plain 
that,  however  Just  It  may  be  to  pay  for  serv- 
ices of  that  nature  out  of  the  state  treasury, 
drcnlt  court  cUoIes  Id  office  when  the  stat- 
ute was  passed  are  not  entitled  to  the  bene- 
fit of  Ite  iwovtslons,  because.  In  the  explicit 
language  and  meaning  of  section  161.  the 
compensation  of  such  ofilcers  was  thereby 
changed.  Judgment  affirmed. 


ASHLAND  COAL.  IRON  &  RAILWAY  CO: 

T.  WALLACE'S  ADM'R. 
(Court  of  Appeals  of  Kentucky.  Nov.  18,  1897.) 
MASTEB  and  8lRViJIT  —  CO!tTRIBTrrORT  Nsaiif- 
ABXci— F&iLDRi  or  lliNBB  TO  PRor  Roor. 
Ky.  St  I  2732,  which  provides  that  "any 
person  employed  In  an;  mine  Kovemed  hjr  this 
statute,  who  Intentionaltr  or  willfully  nejrlects  or 
refuses  to  securely  prop  the  roof  of  any  working- 
place  under  his  control,  or  neglects  or  refuses  to 
obey  any  order  jfiven  by  any  superintendent  of 
the  mine  In  relation  to  the  security  of  that  part 
of  tbe  bank  where  he  is  at  work."  shall  be  lia- 
ble to  a  fine,  was  specially  Intended  to  apply  te 
miners  actually  engaged  in  takiug  oot  coal,  and 
thereby  remoTing  me  natural  props  of  tiie  roof, 
and  has  no  application  to  one  speoally  employed 
as  tracklayer  m  the  entry  of  a  mine. 

Appeal  from  dreult  court,  Boyd  counlgr. 
"To  be  officially  reported." 
Petition  for  rehearing.  Overruled. 
For  opinion  on  original  hearing,  see  ^  a 
W.744. 

John  F.  Hilger  and  Store  &  Sudduth,  for  ap- 
pellant James  Andrew  Scott,  Ruf us  S.  Dln- 
kle,  and  Proctor  K.  Malin,  for  appellee. 

PER  CURIAM.  Appellant  asks  a.  rehearing 
In  this  case,  <^efly  because,  In  the  former 
opinion  herein,  we  failed  to  consider  or  con- 
strue section  2732  of  the  Kentucky  Statutes, 
which  provides:  "Any  person  employed  In 
any  mine  governed  by  this  statute,  who  in- 
tentionally or  willfully  neglecta  or  refuses  to 
secur^  prop  the  roof  of  any  woi^lng-place 
under  hla  control,  or  neglects  or  refuses  to 
obey  any  order  given  by  any  superintendent 
of  the  mine  In  relation  to  tbe  security  of 
that  part  of  the  bank  where  he  Is  at  work, 
and  whoever  knowingly  and  wUlfuUy  does 
any  act  endangering  the  Uvea-  or  the  health 
of  the  ii«rsons  employed  in  a  mine,  or  the  se- 
curity of  the  mines  or  the  machinery,  shall 
be  liable  te  a  fine  oC  not  leas  thaA^en  dollui^ 

Digitized  by  V^OOg  IC 


308 


43  fiOXTTHWESTOBN  BBPOBTBB. 


Qor  more  than  fifty  dollars,  to  be  recoroed 
in  tbe  coxmty  In  whlcb  the  mine  Is  Bituate." 
It  Is  Insisted  by  counsel  that,  as  tbe  entries 
and  roadways  of  the  mine  were  the  worlclng 
places  of  Grant  Wallace,  the  same  dnty  and 
responsibility  were  imposed  by  law  npon  him 
to  see  after  and  prop  tbe  roof  of  tbe  entries 
as  deyolTes  upon  a  miner,  who  is  actually 
engaged  in  taking  otit  coal  which  Js  tbe  sup- 
port of  the  roof  of  tbe  mine,  to  see  after  tbe 
security  of  tbe  roof  of  bis  working  place; 
that  tbe  positive  duty  rested  upon  Wallace, 
not  only  to  test  the  condition  of  the  roof  of 
tbe  entry,  that  be  might  report  It  to  tbe  mine 
boss,  bnt  tbat  it  was  a  misdemeanor  on  his 
part  to  begin  or  continue  the  work  without 
first  making  this  test  to  ascertain  whether  It 
was  secnre  or  not,  and.  If  In  bis  judgment 
It  was  not,  then  to  refrain  from  work  until 
It  conld  be  made  so  by  props;  and  that  his 
failure  to  do  this  Is  contributory  negligence 
on  his  part,  and  concludes  his  right  to  main* 
lain  this  suit;  and.  in  support  of  this  con- 
tention, we  are  referred  to  the  cases  of  Coal 
Co.  V.  Estlevenard,  63  Ohio  St.  43,  40  N.  E. 
725,  Coal  Co.  t.  Mulr,  20  Colo.  320,  38  Pac. 
378,  and  Syndicate  v.  Murphy  (Ky.)  38  S.  W. 
700. 

The  first  part  of  tbe  section  of  the  statute 
referred  to  makes  It  a  misdemeanor  for  any 
person  employed  In  a  mine  to  Intentionally  or 
willfully  neglect  or  refuse  to  securdy  prop  the 
roof  of  a  working  place  under  his  control. 
There  Is  not  a  particle  of  evidence  in  this 
case  to  show  that  tbe  entries  of  this  mine 
(wblch  were  its  roadways,  used  by  all  the  em- 
ployes thereof)  were  in  any  sense  under  the 
control  of  the  deceased.  Ue  used  these  en- 
tiles In  the  performance  of  bis  duties  as 
tracklayer,  as  did  all  the  rest  of  tbe  employes 
of  the  mine;  and  while  It  Is  true  tbat.  In 
the  dlschai^ge  of  bis  duties  as  tracklayer,  bis 
work  was  largely  confined  to  the  entries, 
there  is  no  evidence  tbat  tends  to  show  tbat 
he  bad  any  more  control  of  them  than  any 
other  employ^  In  the  mine. 

Tbe  next  part  of  the  section  provides  tbat 
any  person  employed  in  a  mine  who  neglects 
or  refuses  to  obey  an  order  given  by  tbe  su- 
perintendent of  the  mine  In  ration  to  tiie 
security  of  that  part  of  the  bank  where  he  is 
at  work  shall  be  liable  to  a  fine,  etc.  There 
Is  no  testimony  here  which  tends  to  establish 
tbe  state  of  case  contemplated  this  provi- 
sion of  tbe  statute,  and  there  Is  no  evidence 
which  conduces  to  show  that  It  was  the  spe- 
cial duty  of  Grant  Wallace  to  see  after  the 
security  of  the  roof  of  these  roadways,  or 
that  be  neglected  or  refused  to  obey  any  or- 
der In  relation  to  tbe  security  thereof.  We 
are  not  unmindful  of  the  testimony  of  tbe  va- 
rious bank  bosses,  Scbngh,  Hngbes,  Hraron, 
Morris,  and  Bates,  who  state  that,  as  a  mat- 
tor  of  custom,  it  Is  the  duty  of  tbe  tracklayer 
to  examine  tbe  roof  wherever  he  goes,  and, 
If  he  sees  loose  slate,  to  report  It  to  the  bank 
boss  or  gin  bands,  and  to  assist  In  taking  it 
down.   Thm  can  be  no  doubt  tbat  H:  Is  tbe 


dn^  of  ereiy  employ^  In  a  mine  to  use  care 
to  avoid  acddents,  and.  when  be  knows  of 
tbe  dangerona  condition  of  any  part  of  the 
minee,  to  report  It  to  tbe  soperintendent  or 
the  bank  boss;  but  there  Is  notMng  In  tlie 
testimony  In  this  case  which  conduces  to 
show  that  any  bigb^  duty  rested  upon  Grant 
Wallace  in  this  respect  than  upon  any  of  tbe 
other  general  employte  of  the  mine. 

In  our  opinion,  the  statute  was  specially 
Intended  to  refer  to  those  persons  actually 
engaged  as  miners  In  taking  out  cool,  and 
thereby  removing  tbe  natural  props  of  the 
roof,  and  that  It  has  no  application  to  per- 
sons who  are  i^reclally  employed,  as  was  the 
plaintiff  In  tbls  case,  to  perform  duties  which 
bad  no  connection  In  any  way  with  the 
weakening  or  removal  of  these  natural  sup- 
ports. And  this  construction,  we  tblnk,  is 
borne  out  by  tbe  facts  and  decisions  In  tbe 
cases  referred  to  in  Ohio  and  Colorado.  The 
facts  in  tbe  case  of  Coal  Co.  v.  BsUerenard. 
68  Ohio  St.  43,  40  N.  B.  725,  show  that  the 
plaintiff  was  a  practical  coal  miner;  that  he 
and  his  brother  were  working  in  tbe  room  at 
the  tlm6  of  tbe  accident;  tliat  these  two 
men  had  opened  tbe  room,  and  had  done  all 
the  work  therein  since  it  had  been  opened, 
and  bad  sole  charge  and  control  over  It;  that 
It  was  tbe  special  duty  of  the  plaintiff  and 
bis  brother  to  post  the  room,  and  the  man- 
ner in  which  they  posted  it  for  their  own 
safety  and  for  other  purposes,  and  the  man- 
ner in  which  the  coal  was  mined,  were  mat- 
ters which  were  controlled  entirely  by  the 
plaintiff  and  his  brother;  tbat  they  went  to 
work  when  they  pleased,  and  consulted  their 
own  convenience  as  to  when  tb^  should  stop 
work;  that  tbe  furnishing  and  preparation 
of  the  room  itself  was  a  part  of  the  work 
which  these  miners  were  employed  to  per- 
form; and  that  the  time  daring  wblch  they 
worked,  the  manner  tn  which  tt»ey  prepared 
tbe  place  to  work,  as  well  as  tbe  manner 
In  which  they  mined  the  coal  in  their  room, 
were  left  entirely  to  their  own  Judgment. 
The  Ohio  statute  makes  It  the  special  duty 
of  the  cool-mine  owner  to  keep  a  supply  of 
timber  constantly  on  hand,  and  deliver  same 
to  the  working  places  of  the  miners,  and  a 
failure  to  do  so  Is  n^Ilgence  on  his  part,  and. 
If  an  Injury  Is  proximately  caused  thereby, 
an  action  will  lie  for  damages,  and  also 
makes  It  tbe  special  duty  of  tbe  miner  to 
securely  prop  the  root  of  such  working  place, 
and  If  be  fails  to  do  so,  and  thereby  sustains 
an  injury,  he  Is  made-gnilty  of  such  negli- 
gence as  to  prevent  recovery  therefor.  Tbe 
facts  In  tbe  Colorado  case  referred  to  show 
that  the  plaintiff  was  a  practical  min«r.  and 
by  bis  employment  was  engaged  In  taking 
out  coal;  that  he  bad  worked  In  and  had 
control  at  the  woriclng  place  where  be  was 
Injured  for  several  weeks  before  tbe  Injury: 
tbat  he  knew  the  rock  which  Ml  on  hhn  was 
a  bad  rock,  and  that  It  ongbt  to  be  proppe<l. 
and  yet,  with  the  full  knowledge  of  tbe  dan- 
gerooB  oondltloH  of  tbe  roof,  he  eontlatMd  to 
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irork  wtthln  ft  few  feet  of  the  rock  until  ft 
fdl;  the  oonrt  hiridliiir  tn  Hut  cue  that 
be  bad  nei^ect^d  a  known  doty,  and  In  eon- 
wqneDce  of  such  n^igence  mm  Injnred,  this 
wu  contrilnrtory  negligeDce,  and  would 
bar  hlB  action  for  damage*  at  common  law. 
IB  the  caae  of  Syndicate  t.  Mnrphy  (Ky.) 
3S  S.  W.  TIM^  the  fftcta  were  that  aw^lw 
ITU  Injured  by  the  faUIng  of  Blate  from 
tbfr  root  of  an  entry  which  he  had  been  em- 
ployed to  open,  and  when  he  bad  dug  away 
the  coal  fmm  nnder  the  nqr  roof  which 
afttrwwda  fell  on  him,  and  that,  after  dis- 
co vertng  tlie  dangerous  omdltlon  of  the  roof, 
he  amtfinied  to  work  therein;  the  coort  hold- 
ing la  that  case  that  be  was  not  entitled  to 
recoTcr  damages  for  injurlea  received  under 
sadi  drenmataneefc 

In  aD  tbe  cases  referred  to,  the  plalntiCFs 
woe  engaged  In  actoaUy  taking  coal  out,— 
in  actnally  withdrawing  the  support  from 
rbe  roof  of  the  mine;  and  In  all  of  them 
they  necessarily  had  absolute  control  and 
Dunagemmt  of  the  places  In  which  they 
were  worfciog,  and  were  bound,  from  the  na- 
nire  of  their  unployment,  to  look  out  for  the 
security  of  the  roof.  They  hear  no  analogy 
to  the  &ctB  of  this  case.  Here  the  mine 
bad  been  opened  for  many  years  before  plaln- 
flff  was  employed  as  tracklayer,  and  his  duty 
ws  simply  to  lay  tracks  along  the  entries. 
In  the  case  of  Bflnlng  Co.  t.  Zngraham,  IT 
C.  C.  A.  71.  70  Fed.  22S  (a  esse  that  is  in 
xany  respects  anal<^ns  to  this),  Judge 
Cttldw^  said:  *nVhateTer  may  be  the  duty 
of  coal  miners  with  reference  to  timbering 
the  slopea  and  roc^  of  rooms  from  which 
rbey  remove  coal,  tiie  mle  Is  well  setfled 
'hat,  after  s  mine  Is  once  <^)ened  and  tlmbei^ 
ffd.  it  Is  tte  dnty  of  the  owner  or  operator 
to  Use  reasonaUe  care  and  diligence  to  see 
that  the  timbers  are  properly  set  and  kept 
:n  proper  eondltfou  and  r^Mlr;  and  ftw  this 
peipuee  It  ts  bis  doty  to  provide  a  competent 
lalnlnfT  boss  or  foranan,  to  make  tlm^  In- 
^lectloD  vt  the  timbers,  walls,  and  roof  of  the 
alnes,  to  the  end  that  the  miners  may  not 
be  Injured  toy  defects  or  dangers  which  a  com- 
Tvtfiit  mfnlng  boas  or  foreman  would  hare 
'Uicovered  or  removed.  This  Is  a  positive 
4iity  whlrii  file  master  owes  Uie  servant. 
X«jdeet  to  perform  this  dnty  Is  negligence 
•JB  the  part  of  the  master,  and  he  cannot 
••rape  re^Kmslblitty  fbr  snch  negligence  by 
?(«adlnff  diat  he  devolved  the  dn^  on  a  fel- 
l«nr  semmt  of  the  Injared  employ^.  It  Is  an 
ab^ttte  doty  ivlilch  a  mastw  owes  his  serv- 
«Bt  to  exerdse  reasonable  care  and  diligence 
*e  provlds  the  servant  a  reasonaldy  safe 
9laee  In  wbldi  to  work,  having  regard  to  the 
Und  of  work  and  the  conditions  under  which 
t  ratnrt  necessarily  be  performed;  and  when- 
•^T  tbe  nuBter.  Instead  of  performing  this 
t<ry  hi  person,  del^tea  it  to  an  officer  or 
■Rvast  then  snch  oflleer  or  swvant  studs 
ta  the  place  ct  ttie  master,  and  any  servant 
iBjired  by  such  negllgenee  may  recover  from 
*bt  msster  Cor  such  Injury,  regardless  ct  ttts 
«  S.\r.-t4 


relation  the  Injured  servant  smtatned  to  the 
officer  or  servant  whose  negltgence  resulted 
In  tnHlcflng  the  Injury." 

The  working  place  of  0ie  plalntifE  In  this 
case  was  a  roadway  which  had  been  opened 
and  used  1^  all  tbe  empl(9«a  of  the  mine 
fbr  many  years,  and  he  had  the  right  to  pre- 
■ume  that,  when  directed  to  lay  the  track 
In  the  entry,  the  master  had  performed  his 
dnty,  and  to  proceed  with  his  woifc  relying 
upon  this  presumption,  unless  a  reasonably 
prudent  and  intelllgent  man.  In  the  perform- 
ance of  his  woA  as  a  tracklayer,  would  have 
learned  Aicts  from  which  he  would  have  ap- 
prehended danger  to  himself.  Tbe  petttlon 
for  rehearing  Is  overruled. 


MOODT  T.  COMMONWEALTH. 
(Court  of  Anieals  of  Kentucky.  Nov.  11. 18dT.) 
CoiminrA90»-Bcniion>B— HASKLaas  SmsoiL 

1.  The  fact  that  defendant  bad  not  nmenred 
attorneya  UDtU  tb»  morniog  of  tlie  trial  did  not 
entitle  hiiu  to  a  cootiauance,  no  reason  being 
ahown  for  his  fallare  to  do  so  sooner. 

2.  The  absence  of  docnmentarf  erideitoe  or  of 
witnesses  doee  not  entitle  defendant  to  s  con- 
tinuance where  no  diligence  is  shown  la  pro- 
corinji  the  evidence  or  witnesses. 

8.  Where  defendant  is  convicted  of  nunalangh- 
ter  under  an  indictment  for  murder,  the  error, 
if  any,  in  an  instmctloo  defining  "malice  afore- 
thought," is  harmless. 

4.  An  instmction  authorizing  an  acquittal  It 
defendant  believed  he  had  no  other  safe  means, 
"short  of  flight,"  to  avert  the  danger,  is  not  ob- 
jectionable, as  requiring  the  jurj  to  believe  that 
the  accused  should  have  resorted  to  flight,  as  It 
could  not  have  been  so  understood. 

Appeal  from  circuit  court,  Madison  oounty. 
"Not  to  be  officially  reported." 
Pleas.  Moody  waa  convicted  of  manslsngh- 
ter,  and  appeals.  Affirmed. 

John  Chenault  and  W.  B.  Smith,  fbr  appsl- 
lant  WlUlam  Crmnwdl  and  W.  8.  Taylor, 
Atty,  Geo.,  for  the  Commonwealth. 

D17  RBLLB,  J.  The  appellant,  having  been 
convicted  of  manslaughter,  urges  as  error, 
first,  that  he  was  refused  a  continuance  at 
the  term  at  which  the  Indictment  was  re- 
turned ^Unst  him.  He  was  Indicted  npoa 
the  7th  of  April,  after  an  examining  trial  His 
casB  was  set  for  the  20th.  He  was  admitted 
to  ban,  and  remained  at  liberty  until  the 
trIaL  In  his  affidavit  tot  a  continuance,  he 
allured  that  he  had  not  procured  attorn^ 
until  the  morning  of  the  trial;  but  no  reason 
for  his  failure  to  do  so  Is  assigned,  nor  Is  the 
affidavit  of  any  attorney  filed  In  support  ot 
the  motion.  It  appears  from  the  affidavit 
snbeequmtly  filed  In  support  of  the  motlim 
for  a  new  trial  that  one  of  the  attorneys  who 
reiHresented  him  npMi  the  flnnl  trial  appeared 
on  his  behalf  upon  tbe  examining  trial.  No 
sufficient  diligence  In  procuring  attorney  or 
preparing  his  defense  Is  ahown,  nor  Is' any 
reasMi  given  why  a  diagram  of  the  place  at 
which  the  kHIlng  occurred  could  not  have 
been  procured,  and,  as  matter  at'  fact;  It 
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seems  to  have  been  sufficiently  explained  to 
the  jury  by  the  witnesses. 

A  further  ground  for  c<mtlnuance  alleged  fn 
the  affidavit  was  the  absence  of  his  son  In 
Texas,  It  being  averred  that  his  son,  If  pres- 
ent, would  make  statements  material  to  tha 
defense^  and  that  his  presence  could  not  be 
procured  at  the  trial  term.  Although  no 
proper  diligence  in  securing  his  attendance 
was  alleged,  and  no  reason  tox  the  failure  to 
exercise  diligence,  a  part  of  the  affidavit  set- 
ting out  certain  statements  the  son  would 
make  was  admitted  as  a  d^sltlon.  We  are 
of  the  opinion  the  court  did  not  err  In  refus- 
ing a  continuance. 

No  serious  question  Is  made  as  to  the  evi- 
dence admitted  upon  the  trial.  It  appears 
8ufflcl«itly  that  Powell,  the  deceased,  came 
to  appellant's  store,  remained  there  some 
time,  went  away,  and  returned.  Appellant, 
upon  Powell's  starting  away  for  the  second 
time,  attempted  to  persuade  him  to  remain, 
uptm  the  ground,  as  he  states,  that  Powell 
was  drinking.  It  appears  tliat  Powell  and 
appellant  made  mutual  protestations  of 
friendship,  in  the  course  of  which  appellant 
stated  that  he  had  known  Powell's  moth^ 
when  a  girl,  and  always  said  she  was  the 
prettiest  Harrison  he  ever  saw.  This  remark 
was  objected  to  by  Powell,  and  a  conflict  re- 
sulted, in  the  course  of  which  Powell  was 
mortally  wounded.  Before  his  death,  Powell 
made  a  dying  statement,  in  which  he  said 
that  there  was  no  provocation  for  appellant's 
shooting  bim,  and  he  did  not  know  what  he 
shot  blm  for.  Upon  evidence  tending  In  gen- 
eral to  support  this  statement  of  fact,  the 
court  Instructed  the  Jury.  Objection  Is  made 
to  the  first  instmctlon,  npon  the  authoritv  of 
OockrUl  V.  Com.,  95  Ky.  22,  23  S.  W.  «5tt; 
but  we  fail  to  see  anything  In  the  Instruc- 
tion In  conflict  with  the  reaBonlng  or  conclu- 
sion in  that  case.  Objection  is  also  made  to 
instruction  No.  2,  which  is,  In  our  Judgment, 
a  correct  deflnltion  of  malice  aforethought, 
bat,  if  incorrect,  could  not  have  prejudiced 
ai^ikellant,  as  the  conviction  was  for  man- 
slaughter only.  Galloway  v.  Com.,  7  Ky. 
Law  Bep.  166;  Wing  v.  Com.,  Id.  227.  But 
the  principal  objection  is  made  to  instruction 
No.  3,  and  this  is  based  upon  Cockrlll  v. 
Com.,  above  referred  to,  and  Bledsoe  v.  Com. 
(Ky.)  7  S.  W.  884,  in  each  of  which  cases  it 
was  held  that,  under  the  circumstances  of 
that  case,  the  accused  was  not  required  to  re-  i 
sort  to  flight  In  order  to  avoid  the  danger 
which  he  believed  to  be  imminent.  The  ob- 
jection to  this  Instruction  seems  to  be  based 
upon  the  statement  contained  In  it  that  If  ap- 
pellant believed.  In  the  exercise  of  a  reason- 
able Judgment,  he  had  no  other  safe  means, 
"short  of  flight,"  to  avert  the  danger  of  death 
<ff  great  bodily  harm  then  pending,  or  reason- 
ably believed  by  him  to  be  pending  (if  he  did 
■o  b^ve),  exc^t  to  ahoot  the  deceased,  the 
Jury  should  And  him  not  gnilty.  The  words 
'Vbort  of  flight'*  are  particularly  objected  to, 
V  tending  to  lead  the  Jury  to  the  condnsloo 


that  he  was  required  to  fly;  bnt,  in  our  Jndg- 
ment,  <iiw"T"'"g  the  Jury  to  be  men  of  aver- 
age sense,  the  words  could  have  nad  no  such 
effect  We  think  the  law  ^plicaUe  to  the 
cbcnnutanees  of  the  case  was  correctly  giv- 
en, and  see  no  valid  reason  why  the  verdict 
of  the  Jnry  ibould  be  dlstorbed.  For  the  ree- 
»m  glYBD,  Um  jDdcment  li  afflmwd. 


DUCKBB  V.  KBL80N  et  aL 
(Oonrt  of  Appmla  of  Kentiu^.  Nov.  11. 188T.) 
ArroBVar  and  Cliemt— Valcb  or  Baavion— 1n- 

STBDCTIONB. 

In  an  action  to  recover  for  services  render- 
ed by  pUiatiffs,  u  attoni^s,  in  asdsting  defend- 
ant, as  attorney,  in  the  prosecution  of  an  ac- 
tion, the  petition  alleging  a  contract  for  one-half 
the  amount  received  by  defendant,  an  agreement 
to  pay  the  reasonable  value  of  the  services  be- 
ing admitted  by  the  answer,  defendant  cannot 
complain  of  an  Instruction  directing  the  jury  to 
find  for  idaintiffs  "what  they  bebere,  from  all 
the  evideace,  to  be  the  reasonable  value  of  the 
services  described  in  the  prooL"  not  exceeding 
the  amount  claimed  Iqr  plaintiffs,  and  not  less 
than  that  admitted  by  def^dant. 

Appeal  from  circuit  court,  Campbdl  eonnl7. 

"Not  to  be  officially  reported." 

Action  by  Nelson  &  Desha  agabut  John  S. 
Ducker  to  recover  for  legal  ierrtcea.  Judg- 
ment t(x  plalntitTs,  and  John  &  Ducko's 
executrix,  Lizzie  Ducker,  aK>eaIs.  Affirmed. 

Wright  &  Anderson,  for  appellant  Georse 
Washington,  for  appellees. 

GUFFY,  J.  The  sutratance  of  plaintiffs* 
claim  Is  that  John  S.  Ducker  was  an  attorney, 
and  instituted  suit  In  favor  of  WaJllnford, 
against  the  Louisville  &  Nashville  Railroad 
Company,  to  recover  damages  for  personal 
Injuries  inflicted  npon  said  Walllnford;  and 
that  said  Ducker  employed  the  plaintiffs  (now 
appellees)  to  assist  him  In  the  prosecution  of 
said  suit;  and  that  they  and  said  Ducker 
were  to  have  a  sum  equal  to  one-half  of 
wtiatever  sum  might  be  recovered  In  said  ac- 
tion, one-half  of  which  was  to  be  paid  the  ap- 
pellees;  and  that  one-half  of  the  sum  so  re- 
covered was  $3,482,  which  was  paid  to  and 
retained  by  said  Ducker;  and  tliat  he  refused 
to  pay  the  appellees  any  sum,  except  $100; 
and  th^  pray  Judgment  for  $1,746.  Sundry 
motions  and  demurrers  were  filed  and  acted 
on  by  the  court  and  several  amended  peti- 
tions were  filed  and  passed  upon.  The  an- 
swer of  Ducker  may  be  treated  as  a  denial  of 
plaintiffs'  employment  and  the  contract  as 
claimed'  by  them,  except  he  admitted  that  he 
had  employed  and  retained  the  plaintiffs  on 
the  trial  thereof  In  the  circuit  court  of  Camp- 
bell county,  and  did  agree  to  pay  them  the 
reasonable  value  of  the  services  they  slionld 
render  therein,  and  they  did  co-operate  with 
him  and  render  services,  which  he  specified, 
and  alleged  that  tbeUr  services  were  worth  no 
more  than  $100,  which  he  claimed  be  had  al- 
ways been  ready  to  pay.  After  the  flUng  of 
the  answer*  DnCker  departed  this  lUe^  and 
the  suit  VM  revived  agaln^  the  aopdlant. 
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A  trial  resulted  In  ft  rerdlct  and  Judgment  In 
fftTor  of  appellees  for  ¥1,000,  and,  appellant's 
motton  for  a  new  trial  haTing  be^  OTerruled, 
abe  proaecntes  this  appeaL 

Tbe  snbstance  of  the  grounds  relied  on  for 
a  new  trial  are:  (1)  The  court  erred  In  refus- 
ing to  render  Judgment  for  defendant  not- 
withstanding the  verdict  of  the  Jury.  (2)  The 
court  erred  In  refusing  to  Instruct  the  Jury  to 
And  for  the  defendant  (3)  The  court  erred 
In  refusing  to  withdraw  from  the  Jury  all  the 
testimony  heard  by  It  (4)  Tbe  court  permit- 
ted sundry  witnesses  to  testify  as  to  the  val- 
ue of  the  services  based  upon  the  Idea  that 
the  employment  of  plaintiffs  by  defendant 
Ducker,  bad  been  contingent  upon  success  In 
tbe  case,  and  upon  the  assumption  that  the 
employment  was  for  services  In  conducting 
and  assisting  In  the  case  through  all  the 
courts  In  which  It  was  taken.  (5)  The  ver- 
dict of  the  Jury  Is  excessive,  and  against  the 
law  of  tbe  case.  (6)  The  instruction  given  by 
the  court  Is  not  the  law  of  the  case,  and  was 
misleading  to  the  Jnry  In  Its  language,  and  tbe 
Jury  was  misled  thereby. 

It  seems  to  as  that  no  error  was  committed 
to  the  prejudice  of  the  substantial  rights  of 
appellant  in  the  admission  of  teetlmony,  or  In 
refusing  to  eiclude  the  testimony  introduced, 
nor  to  render  Judgment  notwithstanding  tbe 
verdict.  It  Is  also  clear  that  the  verdict  of 
the  Jury  Is  susts^ned  by  sufficient  evidence, 
and  Is  not  against  the  law  of  the  case.  Nor 
do  we  think  that  the  court  erred  In  glvli^  or 
refusing  InstructloDS.  The  instruction  given 
Is  as  follows:  "The  Jury  will  find  for  plain- 
tiffs  what  they  believe,  from  all  the  evidence, 
to  be  the  reasonable  value  of  the  services  de- 
■erlbed  in  tbe  proof  rendered  by  them  In  as- 
dstlng  John  S.  Ducker  In  conducting  and 
prosecuting  tbe  suit  of  Eugene  Walllnford  vs. 
LonlarlUe  ft  NaabvlUe  Railroad  Company, 
not  exceeding  91,737.68,  amount  claimed  by 
the  plaintiffs,  and  not  less  than  flOO^  amount 
admitted  tiy  the  defendant"  It  seems  to  ns 
that  the  forcing  hutmetton  correctly  pre- 
sent! the  law  applicable  to  the  caae;  Judg- 
ment  affirmed,  with  damages. 


8H0BT  T.  HOOBIE  et  aL 
(Oonrt  <tf  Anieali  of  Kentacky.  Nor.  11, 1897.) 

BOILOIHO  CONTEACT— OaHAOBS  rOR  DSTKCTS. 

Where  tbe  priDcipal  defect  In  a  chnroh 
bmldiaK  conslBted  in  the  spreading  of  tbe  walls, 
wjiich  naa  to  a  large  degree  been  remedied  by 
some  iron  rods,  at  the  expense  of  a  few  dollars, 
ao  that  the  building  Is  safe,  and  In  use  by  the 
congregation,  tbe  measure  of  damages  recover- 
able by  the  bnildlng  conmiittee  against  the  con- 
tractor la  tbe  difference  between  the  vakie  of  the 
bailding  in  its  present  condition  and  tbe  contract 
price,  and  not  the  cost  of  taking  out  all  the  work 
and  material  not  done  according  to  tibe  contract, 
and  baving  It  done  over. 

Appeal  from  circuit  court,  Boone  conntar. 

"Not  to  be  ofactallr  repwted." 

Action  Gbaiiea  W.  Short  agalurt;  Jamea 
F.  Sanders  on  a  note.  Oeorge  Moore  and  oth- 
■fs,  annuncmed  aa  cunlabeaa,  anawmd,  dsnr- 


Ing  any  Indebtedness  to  defendant  utd  plead- 
ing a  counterclaim  for  damages  against  de- 
fendant Verdict  and  Judgment  for  plaintiff 
against  the  garnishees  for  only  a  part  of  his 
claim,  and  he  appeals.  Bereraed. 

O.  0.  Cram  and  3.  6.  Tomlln,  tor  appellant 
Oaunt  ft  Downs  and  R.  B.  Brown,  for  appel- 
lees. 

WHITER  J.  This  action  was  originally  be- 
gun hi  the  Boone  circuit  court  by  appellant 
Short,  against  Jamas  F,  Sanders,  on  a  note^ 
in  which  there  was  an  attachment  sued  out, 
and  appellees  'Moore  and  others,  as  the  build- 
ing committee  of  the  South  Fork  Christlaa 
Church,  were  summoned  as  garnishees  to  an- 
swer the  amount  if  ftii7i  of  their  Indebted- 
ness to  aaiA  Bandera.  At  the  August  term, 
18dl,— tbe  appearance  term,— there  was  filed 
a  paper  purporting  to  be  the  answer  of  appd- 
lees  as  garnishees,  stating  that  they  would, 
on  the  completion  of  the  building,  owe  the 
said  Sanders  $1,300,  less  cortahi  payments  of 
about  1680,  leaving  about  9640  due  Bandars; 
and  the  court  thereupon  made  an  order  di- 
recting appeUeee  to  pay  $500  into  court  to  be 
applied  to  the  payment  of  appellant's  debt 
Subsequent  to  this,  the  appellees,  by  affida- 
vits, denied  the  filing  of  the  said  answer  as 
garnishees  by  their  authority,  or  of  either  of 
them,  or  that  It  was  a  fact  that  they  would 
owe  fiandera  anything,  and  the  court,  uptm 
their  motion,  and  over  the  objection  of  ap- 
pelant struck  said  answer  from  the  flies, 
and  permitted  these  appellees  to  file  an  an- 
swer denying  the  Indebtedness  to  said  San- 
ders In  any  sum,  and  pleading  a  counterclaim 
for  damages  In  the  construction  of  said  build- 
ing, and  made  said  answer  and  counterclaim 
a  cross  petition  over  against  said  Sanders. 
On  this  answer  and  counterclaim  for  damages 
the  appellant  Short  and  Sanders  made  l8sue» 
by  pleading  the  contract  of  building  said 
church,  and  denying  any  breach  or  damages 
In  the  building.  The  Issue  thm  formed  was 
tried  before  a  Jury,  which  roiulted  In  a  vov 
diet  and  Judgment  for  appelant  for  960.85, 
and  from  that  Judgment  this  appeal  is  lurose- 
cuted. 

Appellant  filed  reasons  for  new  trial,  and 
one  of  the  grounda  contained  therein  Is  that 
the  verdict  and  Judgment  are  contrary  to  tbe 
evidence.  From  a  careful  reading  of  the  evi- 
dence, we  are  of  opinion  that  the  rerdlct  Is 
not  sustained  1^  the  evidence,  and  that  tbe 
damages  allowed  appellees  aa  their  counter- 
claim was  excessive.  The  proof  shows  that 
the  building  la  In  use  by  tbe  church  congre- 
gation, and  the  only  defects  shown  that  are 
serious  are  that  the  walls  had  spread  some  two 
to  three  inches  on  each  side,  and  had  cracked 
tbe  plastering  In  the  comers,  but  that  this 
damage  bad  been  remedied  by  an  expendi- 
ture of  97.50  for  some  iron  rods,  though  the 
walls  had  not  been  atralgtatened.  The  jnoof 
tends  strongly  to  show  that  a  roof  as  called 
Ua  In  the  contract  and  spedflcationa  cannot 
be  built  without  the  walls  spzpadlng  some. 
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It  Is  shown  that  ttie  material  nsed  In  the 
building  was  of  a  good  quality,  and  was 
hauled  by  appellees  and  used  without  ob- 
jection from  them. 

On  the  trial  the  court  gare  to  the  jury  In- 
atmctlons  Noe.  1,  2,  and  3,  but  In  the  con- 
tusion we  reach  we  derai  it  necessary  to 
notice  No.  3  only,  which  Is  as  follows:  "The 
court  Instructs  the  jury  that,  although  they 
may  bellevfl  from  tiie  evidence  herein  that 
defendant  Bandera  agreed  to  bnlld  the  South 
Fork  Christian  Church  according  to  the 
contract  and  specMcattona  filed  In  this  suit, 
and  that  he  did  not  build  said  house  ac- 
cording to  said  contract  and  speclflcatlons, 
yet  they  must  allow  him  for  buildhig  said 
bouse  the  vaJue  of  the  material  put  into 
same,  and  the  value  of  the  labor  to  build 
•ame,  to  be  credited  by  the  sum  of  $M8,  and 
any  other  amount  defendants  may  have 
paid  to  Sanders  or  to  any  person  for  labor 
and  material  which  was  necessary  to  com- 
plete said  house  accwdlng  to  the  contract, 
not  exceeding  $2&4.15;  and  they  will  also 
find  for  defendants  Orlmsley  and  otheiB 
against  defendant  Sanders  any  amount  in  the 
way  of  damages  which  they  have  sustained. 
If  any,  by  the  failure  of  defendant  Sanders  to 
bnltd  said  house  according  to  the  contract  and 
specifications;  and  the  measure  of  damages 
Is  the  cost  of  taking  out  all  the  work  and  ma- 
terial which  was  not  done  according  to  the 
contract,  if  any,  and  having  It  done  over,  ac- 
cording to  the  contract  and  specifications,  not 
exceeding  $1,000,  and  they  will  strike  the  bal- 
ance, and  find  for  the  party,  as  herein  direct- 
ed, in  whose  favor  the  balance  Is." 

Appellant  objected  and  excepted  to  the  giv- 
ing of  this  instruction  No.  3,  and  the  ruling  of 
the  court  below  In  this  behalf  Is  questioned 
on  ttala  appeal.  We  are  of  opinion  that  ta 
gMag  this  instruction  the  court  erred,  as  the 
measure  of  damages  there  fixed  by  the  court 
Is  the  cost  to  remove  all  defective  work  and 
rebuild  same.  This  Is  not  the  true  rule,  as 
the  building  is  In  use,  and  can  be  used  with 
safety,  and  the  principal  defect  shown  was 
In  the  walls  spreading,  and  that.  In  a  large 
degree,  had  been  remedied  by  the  iron  rods, 
at  a  cost  of  only  97.SO;  at  least  the  use  of 
tiie  rods  had  prevented  any  further  damage, 
and  had  rendered  the  building  safe.  It  can- 
not be  said  that  the  contractor,  Sandors,  could 
be  charged  with  the  expense  necessary  to  tear 
out  such  of  the  building  as  might  be  neces- 
sary to  straighten  these  walls.  In  the  opin- 
ion of  Bome  of  the  witnesses,  this  could  not 
be  done  without  taking  off  the  roof,  and 
probably  other  work,  which  might,  and  prob- 
ab^  would,  cost  as  much  as  the  entire  build- 
ing cost  as  contracted  by  Sanders.  Yet  by 
the  Instruction  given  the  jury  were  told  that 
th^  should  estimate  the  damages  by  this 
nde.  In  our  opinion,  the  correct  rule  of  dam- 
ages on  the  counterclaim  Is  embraced  in  In- 
structioD  B,  B9ke<f  for  appellant,  and  refused 
by  the  court  Said  Instruction  la  as  fot- 
iws:  "The  conrt  Inatrocts  the  Jury  that,  sl- 


though  they  may  believe  from  the  evidence 
that  the  work  was  defective,  yet  they  must 
find  for  the  plaintiff  the  vaiue  of  the  bnlldhis 
ti^  its  present  condition,  credited  as  provided 
In  instruction  A,  less  the  difference  in  value 
of  the  building  In  its  present  condition  and 
the  contract  price,  to  wit,  fl,300.** 

There  are  other  errors  sui^ested,  but,  as 
they  are  not  likely  to  occur  on  another  trial, 
they  will  not  be  noticed.  For  the  «Tora  indi- 
cated, the  Judgment  of  the  lower  court  Is  re- 
versed, and  cause  remanded,  with  directions 
to  award  a  new  trials  and  toe  proceedlnss 
consistent  herewith. 


STEPHENS  et  al.  v.  DICKINSON  «t  al. 
8AMB  V.  ROBINSON  et  aL  8ABIB 
V.  JOANBROGK  et  al. 

(Court  of  Appeals  of  Kentucky.  Nov.  U.  1887.) 

Appial — WsiOBT  QiVBK   Chancgllob's  Jodo- 
uasT — Absigsmentb  for  Crkditobs* 

PkAUD — PhEVaUltCBS. 

1.  Hie  role  that  a  judprmMt  win  not  be  re- 
versed as  against  the  evidence  unless  palpably 
and  fiagrantlj  so  does  not  &pplj  to  equity  cases; 
but  the  court  in  such  cases  will  weigh  the  tes- 
timony for  Itself,  merely  giving  weight  to  the 
Judgment  as  a  circumstance  in  the  case. 

2.  Ihe  failure  of  debtors,  before  maklDg  an  as- 
signment for  creditors;  to  Iceep  a  cashbook,  is 
not  evidencfi  of  fraudulent  intent 

3.  The  fact  that  a  firm,  before  making  an  aa- 
sii^iment  for  creditors,  turned  over  to  one  of 
the  partners  certain  judsmeDts  and  accounts  in 
payment  of  a  loan  made  by  him  to  the  firm, 
and  marked  the  accounts  on  tiie  books  as  set- 
tled, while  it  may  have  constituted  a  prefer- 
ence subject  to  attack  as  such  under  the  statute, 
does  not  show  fraud  in  the  assignment;  the 
preferred  partner  having  had  the  Rdvice  of  an 
attorney  that  the  transaction  was  valid,  but 
Anally  taming  over  most,  if  not  all,  of  the  ae> 
counts  to  the  assignee. 

4.  An  assignment  having  been  openly  made^ 
and  everything  then  undisposed  of  torned  ovn 
to  the  assignee,  acts  of  the  detrtors  prior  to  the 
asfiignmeot,  coottitutiog  grounds  for  an  attach- 
ment, do  not  authorise  the  court  to  set  aside  tha 
assignment 

Appeal  from  circuit  court,  Lincoln  coun^. 

"Not  to  be  officially  reported." 

Actions  by  W.  S.  Dickinson  &.  Co.  and 
others,  with  attachments  against  G.  W. 
Stephens  &  Co.  and  others,  to  set  aside  a 
deed  of  assignment  for  the  benefit  of  credit- 
ors. Judgment  for  plaintiffs,  and  defendants 
appeal.  Beversed. 

R.  C  Warren,  for  i^pdlants.  W.  G.  Welch, 
for  appellees. 

GUFFY,  J.  It  areears  that  W.  S.  Knox 
and  G.  W.  Stephens,  on  the  30th  day  of 
August,  1802,  entered  into  the  following  con- 
tract: "This  ia  to  certify  that  I,  W.  S.  Knox, 
and  Geo.  W.  Stephens,  have  formed  a  part- 
nership to  do  business  under  the  firm  name 
of  Stephens  &  Knox,  at  Rowland,  in  Lincoln 
county,  Ky.,  whereby  I,  W.  S.  Knox,  am  to 
have  ^  Interest  in  the  business;  and.  In  con- 
sideration of  this  %  Interest,  Q.  W.  Stephens 
Is  first  to  have  all  his  and  bis  family's,  ex- 
penses paid  fw  two  yean^^^^t  Is,  neees- 
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BBTf  •xpensM,  paid  out  of  tbe  proceeds  of 
the  bn8lnesB.~bcfore  be  (G.  W.  Stepbenid 
becomes  accountable  to  me  for  my  %  interest 
in  the  proceeds  of  tbe  business.  After  two 
.vears  In  the  basfnesa  of  merchandising,  O. 
W.  Stephens,  which  party  la  to  manage  the 
business,  is  to  become  responsible  to  W.  S, 
Kdox  for  ^  of  the  bnslnesa  entirely.  W.  & 
Knox.  O.  W.  Stephens."  It  appears  from 
the  erldence  In  this  record  that  said  Stephens 
&  Knox  purchased  a  stock  of  goods  from 
one  Hamilton,  and  altered  Into  the  mercan- 
tile business  at  Itowhind,  Ky.,  at  which  place 
was  the  termlBOB  of  a  railroad;  and  It  is 
claimed  that,  until  that  point  ceased  to  be 
tbe  terminus  of  the  railroad,  they  had  a  good 
business,  but  afterwards  their  trade  fell  att, 
and  they  contemplated  removing  to  Lebanon, 
Ky.;  at  least  one  of  them  so  contemplated. 
On  the  24th  of  Joly.  1803,  they  made  an  a»* 
slgnment  of  the  firm  property  to  appellant 
Hig^ns,  for  the  benefit  of  all  their  credltwa. 
Not  long  afterwards,  appdlees  Instituted  suit 
In  the  Lincoln  drcnlt  court,  and  obtained  at* 
taebments  against  the  property  vC  said 
Stephens  &  Knox,  and  son^t  to  hare  the 
awlgnment  set  upon  the  ground  that 

It  was  made  to  cheat,  hinder,  and  delay 
credltun.  The  suits  wen  resisted  by  these 
^n>^Iant8,  but,  iqwn  final  hearing,  the  court 
set  aside  the  assignment  and  sustained  the 
attatAments,  and  ordered  HIsglna,  who  bad 
been  made  receiver  to  sell  the  property  at- 
tmcbed,  to  pay  the  same  out  of  the  proceeds 
of  tbe  attached  property;  anA,  to  rereree 
these  Jodgmmts,  s^qiellantB  prosecute  this 
appeeL 

Alienees'  eomisel  contends  that  tbe  judg- 
ment of  the  chancellor  will  not  be  reversed 
unless  palpably  and  flagrantly  against  the 
erldence.  Sneh  Is  not  the  rule  of  this  court: 
WbQe  It  la  ^per  to  consider  the  Judgment 
of  tbe  chancellor  as  entitled'  to  some  weight 
as  a  fact  or  drcumstance  In  the  case,  yet 
this  court.  In  eq^ty  caaea,  will  weigh  and 
^udge  at  the  suiBciency  of  the  testimony  tar 
Itself  and  decide  accordli^  to  the  evidence. 

The  contention  of  anwlleea  la  that,  for 
■ome  time  prior  to  tbe  assignment,  appellanta 
were  selling  goods  at  any  price  they  could 
tor  cash.  Th^  also  oomidaln  that  a^ipel- 
lants  kept  no  cashbook,  and  turned  over  no 
etah  to  the  assignee,  and  that  they  con- 
cealed from  tbe  asslgiiee  certain  Judgments 
In  their  f&vor,  whltft  they  collected  after 
tbe  assignment,  and  that  they  marked.  In 
number  at  least  16,  of  aecovnts  on  the  led^, 
agalnat  good  partlea,  as  settled,  before  tam- 
ing It  ont  to  the  assignee,  and  aftenrards 
undertook  to  collect  them  from  the  parties, 
tat,  when  detected,  one  of  tbe  firm  attempt- 
to  erase  the  entries  mi  tbe  ledger.  We  do 
not  tblnk  tbe  erldence  sustains  any  reddeas 
selling  or  attenqit  to  sell  at  a  sacrifice,  snf- 
fldent  to  antborlse  tbe  Judgments  complained 
ot  or.  Indeed,  shows  any  diaposttion  to  de- 
mand credltora.  Nor  was  the  failure  to 
keep  a  tUMhtiook  any  erldcoce  of  frmtidoleiit 


intent,  and  the  proof  conduces  to  show  that 
apt)ellants  bad  no  considerable  amount  of 
cash  to  turn  over,  If,  Indeed,  they  had  any. 
It  la  satlsCactoilly  shown  that  Stephens  had 
advanced  several  hundred  dollars  of  h\a  own 
money  for  the  benefit  of  the  firm,  and  that 
the  Judgments  and  accounts  turned  over  to 
him  were  In  accordance  with  previous  agree- 
ments between  the  partners,  and,  that  being 
true,  marking  them  on  the  books  "Settled" 
or  "Paid"  might  have  been  done  without 
any  intent  to  defraud  creditors.  It  also  ap- 
pears that  Stephens  had  constUted  a  lawyer 
as  to  Ills  right  to  hold  and  collect  the  ac- 
counts in  question,  and  had  been  Informed 
that  he  could  do  so,  but  finally  turned  over 
most,  iC  not  all,  of  the  accounts  to  the  as- 
signee, and  that  most,  If  not  all,  were  turned 
over  before  service  of  attachment,  and  before 
appellants  knew  that  attachments  would  be 
Issued.  Tbe  payment  of  the  firm  debt  to 
St^hens,  or  the  attempted  payment  In  ac- 
counts, as  well  as  what  money  was  paid 
him  ixy  the  firm,  might  properly  be  conaidered 
an  attempt  to  prefer  Stephens  to  other  credit- 
ors, and  might,  by  proper  proceedings,  hare 
been  held  to  operate  as  an  assignment  for 
the  benefit  of  all  their  creditors;  hut  no  such 
proceedings  were  Instituted.  The  failure  of 
plaintiffs  to  make  money,  and  thebr  failure 
to  be  able  to  pay  all  their  debts.  Is  reason- 
ably well  accounted  for  by  the  testimony; 
and  their  assets  turned  over  to  tbe  assignee 
were  not  so  remarkably  insuflScIent  aa  to 
fnmlsh  evidence  of  fraudulent  Intent 

It  seems  clear  to  us  that  If  the  apptilants 
bad  been  guilty  of  any  act  or  conduct  Justlf}'- 
Ing  the  attachments,  su^  conduct  had  oc^ 
cnrred.  before  the  execution  of  Ibe  assign* 
ment  It  seems  that  the  assignment  was 
openly  mad^  and  everything  then  undisposed 
of  turned  over  to  the  assignee.  The  proof 
conduces  to  show  that  the  horse  killed  by 
the  railroad,  and  paid  for  to  St^hens,  was 
In  fact  his  horse,  and  that  he  had  tbe  legal 
title  to  the  money  garnished  and  ptdd  over 
to  bim  by  the  police  Judge.  It  la  eminently 
proper  and  Just  that  the  property  of  In- 
solvrat  debtors,  who  are  unable  to  longer 
remain  in  business,  should  be  dlstrlbute<i  pro 
rata  among  all  their  creditors,  and,  unless 
assignments  are  In  fact  fraudulent,  they 
should  be  sustained.  For  the  reasons  In- 
dicated, the  several  Judgments  appealed  from 
are  reversed,  and  the  cause  remanded,  with 
directions  to  dismiss  the  attachments,  an4l 
to  adjudge  the  assignment  valid,  and  for 
proceedings  consistent  herewith. 


LOGAN  et  al.  v.  GATBON  et  al. 
(Oourt  of  Appeals  of  Kentucky.  Nov.  12. 1897.) 

PAVrmO!!— PaRTIBB— USBBCOBPKD  DSBD. 

1.  In  a  suit  in  Qie  circuit  court  for  divMon  of 
lands  alleged  to  belong  to  plaintiff  and  an- 
other, made  a- defendant  other  defendants,  al- 
leged to  be  hi  possession,  will  be  permitted  * 
file  answers  and  set  up  ownenUun  t 
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2.  PUlntUB*  art  not  eotftled  to  reeonr  land 
vUdi  they  claim  nndor  a  deed  wUdk  ther  made 
no  effort  to  record  for  26  rears;  the  land  having 

in  the  meantime  been  sold  under  execution 
againet  the  grantor,  and  porchased  bj  defendants, 
who  recovered  pos&eBsion  In  ejectment;  and  bare 
held  it  for  many  years. 

Appeal  from  drcnit  court,  Knox  coant^. 

"Not  to  be  officially  reported." 

Action  by  Marshall  Logan  and  otiiers 
against  J.  H.  Catron  and  others  for  a  division 
of  lands.  Judgment  dlsmlnlng  petition,  and 
defendants  appeaL  Affirmed. 

John  F,  HxyE,  for  appelant!.  Jas.  D. 
Black  and  Ttaule7  ft  Fanlknor,  tor  ajHpellees. 

HAZBLRI60,  J.  In  this  suit,  for  a  dlTl- 
■lon  of  lands  alleged  to  beloiv  to  plalntllb 
and  anotber,  who  Is  made  a  defendant,  other 
defendants,  who  are  alleged  to  be  In  posses- 
sion, and  retaining  the  lands  without  paying 
rent  thoetor,  will  be  permitted  to  file  an- 
swos  and  set  up  their  ownership  thraeto,  as 
oth»wlse  thej  would  be  estopped  from  doing 
BO  aftowards.  It  Is  otherwise  In  snlte  in 
county  courts  for  division  of  lands,  for  the 
obrlons  reason  that  title  cannot  be  Involved 
In  such  acUona  Mclntlre  t.  Mclntlre,  82 
Ky.  608. 

Both  the  alleged  Joint  owners  and  the  de- 
fendants  In  possession  claim  under  Robert 
Logan,  and,  In  supporting  their  title,  the  for- 
mer relied  on  a  deed  purporting  to  have  been 
executed  In  March,  1868,  by  Robert  Lc^an  to 
their  ancestor,  Woodson  Logan;  but  this  deed 
Is  not  shown  hj  any  competent  proof  to  have 
been  lodged  for  record,  and  there  was  no  at- 
tempt to  record  It  until  1894,  nor  did  the  al- 
leged grantee  ever  take  possession.  In  the 
meantime  the  land  was  sold  under  execution 
against  Robert  Logan,  and  the  appellees,  or 
th^  representatives,  having  bought  it,  re- 
covered possesi^on  thereof  In  an  action  In 
ejectment,  and  have  had  possession  for  a 
number  of  years.  The  court  properly  dis- 
missed the  plaintiffs*  petition.   Judgment  Is 


BROWN  T.  OOMMONWEAUTH. 
(Conrt  of  Appeals  of  Kentoclcy.   Nov.  12,  1897.) 
Ra  pk— Evi  dbnob— Iitstbcctions. 

L  The  defendant  may  show  specific  acts  of  a 
lewd  or  lascivious  character  on  the  nart  of  the 
prosecutrix  shortly  t>efore  the  allegeo  offense. 

Z.  An  instmction  authorizing  a  conviction  If 
defendant  had  carnal  koowledge  of  the  prose- 
cutrix, "agaiuBt  her  will  or  consent,  or  by  force, 
or  by  putting  her  In  fear."  is  objectionable,  as 
authorizing  a  conviction  though  no  fWce^  actoal 
or  constructive,  was  used. 

8.  It  is  error  to  group  in  the  instructions  cer- 
tain circumstances,  as  that  Uie  prosecutrix  did 
or  did  not  malce  complaint  at  the  earliest  oppor- 
tunity, or  made  no  outcry  at  the  time,  and  dictate 
the  force  to  be  given  them  as  showing  guilt  or 
Innocence,  or  as  corroborating  the  prosecutrix. 

Appeal  from  circuit  court,  Davlesa  county. 
"To  be  officially  reported." 
cant  Brown  was  convicted  of        and  ap- 
lisnla.  Reversed. 


Sweoiey,  HUli  ft  Sweeney,  Cw  app^ant. 
W.  8.  Ta^or,  for  appdiee. 

HAZBLRIOO,  J.  On  the  defendant's  trial 
for  rape,  his  defense  being  that  carnal  knowl- 
edge oi  the  prosecutrix  was  had  by  him  with 
her  consent.  It  was  error  for  the  conrt  to  re- 
fuse to  permit  him  to  prove  by  third  parties, 
and  by  the  prosecuting  witness  on  croas^x- 
amlnatlon,  if  he  could,  acts  of  a  lewd  or  las- 
clvions  character  on  her  part  occurring  short- 
ly before  the  alleged  rape,  such  aa  that  other 
young  men  had  taken  ondue  llboHes  with  her 
person,  by  putting  their  hands  under  her 
clothes  and  feeling  her  person,  to  whifdi  she 
submitted  without  f>b]ectlon.  In  all  the  courts 
It  ia  held  admissible  to  show  the  repntation  of 
the  prosecutrix  for  general  chasti^  by  gen- 
eral evidence,  bat  in  acme  of  the  states  It  la 
held  Incompetent  to  lurove  particular  acta  of 
unchastlty.  We  think,  however,  the  contrary 
rule  is  more  In  accord  with  reason.  If  the 
prosecutrix  In  fact  permitted  such  undue  lib- 
erties, to  the  extent  Indicated,  the  Jury  may 
gather  some  light  on  the  question  of  whether 
she  the  more  likely  consented  to  the  inter- 
course. It  may  be,  and  is,  far  from  conclu- 
sive; but  it  is,  at  least,  somewhat  relevant  to 
the  Inquiry.  The  cases  of  Benstlne  v.  State, 
2  Lea,  169,  Woods  v.  People,  55  N.  T.  515, 
State  V.  Johnson,  26  Vt  512,  and  State  v.  Mar- 
ray,  63  N.  C.  31,  seem  to  be  directly  in  point 

Again,  under  the  first  instruction,  the  Jury 
was  authorized  to  convict  the  defendant  if  be 
had  carnal  knowledge  of  the  prosecutrix 
"against  her  wUl  or  consent,  or  by  force,  or  by 
putting  her  in  fear."  Rape  Is  the  unlawful 
carnal  knowledge  of  a  female  by  force,  and 
without  her  consent.  4  B1.  Comm.  210;  2 
Archb.  Cr.  Prac.  152;  1  Buss.  Crimes  (9tb 
Bd.)  904, 902.  It  is  the  ravishing  of  a  woman 
against  her  will,  and  without  bar  consent  1 
East,  P.  0.  c.  4,  I  4.  Force,  actual  or  con- 
structive, is  a  necessary  Ingredient  In  the 
crime,  except  in  cases  not  now  Involved;  and 
a  convlctltm  In  this  case  should  not  have  been 
permitted  unlen  the  act  was  committed  forci- 
bly, and  against  the  will  of  the  prosecutrix. 
The  instruction  hardly  comes  up  to  this  re- 
quirement If  the  prosecutrix  passively  aub* 
mitted,  though  without  actually  consenting, 
to  the  intercourse,  a  conviction  was  author- 
ized, under  the  Instruction.  Tet  if  she  so  sub- 
mitted, without  resisting  to  tlw  last,— because 
there  is  no  reason  shown  why  she  could  not 
have  done  so,— the  defendant  is  not  guilty  of 
r^pe,  although  he  may  not  have  obtained 
fonnal  consent 

Again,  by  the  fifth  Instruction  the  jury  were 
told  that  If  the  prosecutrix  failed  to  make 
complaint  at  the  earliest  ommrtunlty,  unless 
she  explained  this  satisfactorily,  or  If  she 
failed  to  repel  defendant  with  all  the  resist- 
ance within  her  power,  or  If  she  made  no  out- 
cry at  the  time,  then  these  circumstances 
should  be  taken  into  consideration,  with  the 
other  evidence,  "as  tendliu;  to  show  that  no 
rape    was    conunitted."   TJiJs  instruction 
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Bhoidd  not  have  been  slTen.  It  was  not  the 
province  of  tbe  CAort  to  select  or  gronp  certain 
fact*,  and  attempt  to  dictate  to  tlie  Jnry  the 
tOKt  to  be  glren  them.  And  the  same  vice 
I49ears  In  the  third  Instnictlon,  where  the 
Jwy  were  told  that.  If  the  iffosecntrlx  "com- 
Idalned  Dt  the  alleged  rape  at  the  earliest  op- 
portnntty,  this  fact  should  be  taken  into  ac- 
count as  a  drcnmstance  tending  to  corrobo- 
rate the  testimony  of  the  said  witness."  The 
testimony  of  the  witnesses  Oabbert  and  Ad- 
cock  was  iMoperiy  rejected,  and  that  of  Mrs. 
Roby  was  iHWperly  admitted.  For  the  rea- 
sons  given  the  judgment  Is  rerersed,  with  di- 
rections to  award  the  defendant  a  new  trial, 
and  tor  proceedings  consistent  with  this  opin- 
ion. 


ADM*B  T.  LOniSVILLB  ft  N.  BY. 
(Coort  of  Appeals  of  Kentacky.  Not.  12. 18&7.> 
SxoBPTiojts,  Bill  or— Tims  roR  FiusSk 

1.  Under  i^.  St  1 1016,  allowinf  a  party,  hi 
a  court  haThig  eontlnnoiis  sessions,  SO  days  after 
the  Jadgment  becomes  final  In  which  to  file  his 
bill,  he  may  Ignore  an  order  obtained  by  him 
giring  him  until  an  earlier  day,  and  rely  on  the 
statute. 

2.  If.  Instead  of  rdylng  on  this  rl^t  he  relies 
on  a  bill  signed  by  a  special  Judge,  mo  did  not 
preside  at  the  trial,  when  he  bad  opportunity  to 
present  It  to  the  trial  joduL  the  will  not  be 
considered,  though  rigned  oy  the  trial  Judge 
some  10  montbslhereefter. 

Appeal  from'clnnitt  court,  Jeffenoa  county. 

"To  be  DfflcUly  reported." 

Action  by  Ernest  Mets's  administrator 
against  the  IxnilsTlUe  ft  NashTllle  Railway. 
Judgment  for  defendant  oq  a  Terdlct,  pur- 
soant  to  a  peremptory  Instructkn,  end  plain- 
tiff appeals.  Affirmed. 

Gardner  ft  Mozley,  for  appellant  Lyttle- 
tott  OoiHce,  for  appellee. 

HAZSLBIOO,  J.  When  a  party  obtains 
thne  within  which  to  file  his  bill  of  excep- 
tions to  a  subsequent  day  not  60  days  from 
the  time  when  the  judgment  becomes  ffn^i,  im 
may  Ignore  the  time  limit  and  rely  on  his 
statutory  right  of  preseuthig  his  bill  witbJn 
the  60  days  provided  by  lanr.  Ey.  St  {  1016; 
Oonnally  t.  Adams  (decided  Oct  27,  1897)  42 
S.  W.  1133.  If,  Instead  of  relying  on  this 
right  he  relies  on  a  blU  signed  by  a  special 
Judge,  who  did  not  preside  at  the  trial,  when 
amide  opportunity  was  afforded  him  to  present 
It  to  the  trial  Judge,  the  UU  wlU  not  be  con- 
sidered by  this  court  even  though  be  gets  It 
signed  by  the  proper  Judge  some  10  months 
afterwards.  He  Is  at  fault  in  preseaittag  the 
bill  to  the  special  rather  than  to  the  trial 
Judge;  and  It  Is  not  as  if  he  had  done  all  he 
could  do,  and  the  delay  was  caused  by  the 
eoart  In  the  cases  of  Nance  t.  Ballway  Oo. 
(Ky.)  17  8.  W.  570,  asid  Meaux  t.  Meaux,  81 
Ky.  477,  relied  on  by  appellant,  the  parties 
presented  their  bill  wtthls  the  proper  time 
and  to  the  proper  Judge  for  signature,  and  the 
delay  was  caused  wholly  by  the  Judge  falling 


to  act  But  outside  of  this  question,  upon  the 
facts  presented,  we  are  of  (pinion  that  the 
peremptory  instruction  was  properly  given  by 
tarn  trial  Judge.  The  judgment  la  afflrmei 

BOSS  T.  REBS. 
(Court  of  Appeals  of  Kentucky.  Not.  10,  1887.) 
AppLioiTioir  or  Pathsnts— brrsBSflT. 

1.  Defendant  denying  any  other  Indebtedneflfe 
than  the  note  sued  on,  aoa  plalntlfiTs  evidence 
as  to  an  alleged  additional  indebtedness  not  be- 
ing explicit  and  satlafactoiy.  while  defendaDt's 
statements  are  clear,  and  his  recollection  good, 
plaintiff  has  failed  to  show  any  other  Indebted- 
nesa.  and  ao  admitted  payment  should  be  credit- 
ed on  the  note. 

2.  Where  a  note  bore  Interest  payable  "annu- 
ally," a  payment  made  October  m  1889,  of  the 
interest  to  become  dae  December  29, 1889,  aboold 
be  credited  as  of  the  date  of  maturity  of  the  in- 
terest, 

8.  As  the  note  provided  that  the  maker  might 
pay  it  all,  or  any  part  of  it  at  any  time,  pay* 
ments  made  February  27,  1890,  and  August  12, 
189(K  when  no  interest  was  due  until  December 
29.  1890,  should  be  credited  on  the  principal  as 
of  the  dates  on  which  they  were  made,  interest 
being  computed  to  the  first  payment  and  there- 
after on  the  several  balances  of  pnucipaU  the 
sum  of  the  amounts  of  Interest  thos  ascertained 
bdng  the  interest  doe  December  28,  1890. 

A^Mal  ftnm  circuit  court,  Haxiiion  consi7> 

"Not  to  be  offldaUy  reported." 

Action  Bichaid  Bees  against  J.  J.  Bom 
on  a  promissory  note.  Judgment  for  idaln- 
tlfl,  and  defendant  appeals.  Reversed. 

Ward  ft  Lafferty,  for  a]M>eUant  W.  8. 
Cason,  for  appellee. 

PATNTER,  J.  The  court  has  had  some 
difficulty  in  reaching  a  conclusion  as  to  the 
item  of  $30.60,  for  which  the  appellant  claims 
he  Is  entitled  to  a  credit  on  the  note  on  which 
this  action  Is  brought  The  testimony  Is 
somewhat  conflicting  as  to  this  Item.  Ross 
claims  that  he  owed  Bees  the  note  In  suit 
upon  which  certain  payments  had  been  made; 
and  that  be  did  not  owe  him  anything  else. 
He  testifies  that  on  January  1,  1891,  he  dellv- 
ed  Rees  McCauley's  check  for  $40,  which 
amount  less  SO  cents,  was  to  go  as  a  credit 
on  the  note.  Rees  admitted  that  be  received 
the  check,  and  paid  Ross  the  50  cents,  but 
claims  that  Boss  paid  him  the  amoimt  for 
sheep  or  cattle,  or  both;  he  did  not  remem- 
ber which.  He  claims  that  this  stock  was 
sold  Boss  wltbtn  a  week  before  the  McGauley 
check  was  given.  Rees  Is  unable  to  state 
the  price  of  the  stock,  whether  it  was  all 
sheep,  or  all  cattle.  A  son  of  Bees  testifies 
that  the  father  sold  Ross  some  cattle  in  De- 
cember, 1890.  He  thinks  they  were  steers, 
but  does  not  say  the  price  for  which  they 
were  sold,  nor  when  or  how  the  price  was 
paid.  On  the  otb»  hand,  Boss  testifies  that 
be  never  bought  a  hoof  of  stock  from  Rees 
since  the  note  was  executed,  December  29. 
1888;  that  he  never  did  buy  but  one  lot  of 
sheep  from  Rees,  and  that  was  on  the  9th  of 
April,  1S88.   The  lot  consisted  of  15  hea<* 
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for  whicb  be  paid  $150  fter  bead,  caah-  Boss, 
witb  mucb  detail,  gives  a  description  of  all 
tbe  cattle  on  bis  farm  In  December,  1890,  and 
tells  from  whom  be  bought  tbem;  and  he  ot- 
ten  other  evidence  wbicb  tends  to  corrobo- 
rate blBL  Boss  says.  Instead  of  buying  cat- 
tle from  tbe  Reeses,  father  and  son,  who  were 
partners,  be,  on  tbe  3d  of  February,  1801,  sold 
the  Reeses  three  bead  of  cattle.  He  proves 
Toadvlne^  who  kept  tbe  scales  near  where 
tin  parties  lived,  1^  ezblUting  the  scale 
books,  that  on  tbe  3d  of  February*  180X,  three 
bead  of  cattle  were  weighed  on  the  scales 
from  Boss  to  the  son.  Hyson  Bees.  Bees 
falls  to  make  any  extfanatlon  of  this  transac- 
tion. Boss  Is  partlcnlar  In  ving  tbe  transac- 
tions with  reference  to  the  sbeep  and  cattle. 
Tbe  Beeses  claim  that  tm  Jfuiuary  Is^  at  3 
o'clock  In  tbe  evening.  Boss  paid  tbe  interest 
on  ttie  note  to  tiiat  date,  and  made  the  in- 
dorsement on  the  note  to  that  effect,  while 
Boss  testifies  that  be  was  not  present  at 
Bee«*  boose  on  that  day,  bnt  went  to  town 
to  get  the  McCanley  check  cashed,  so  as 
to  pay  Bees  tbe  interest  on  the  note.  ^ 
proved  by  his  IwoUier  Oiat  he  was  in  town  on 
the  day  named,  and  could  not  bare  been  at 
Bees*  bonse  at  the  time  stated.  As  Bees  ad- 
mits that  be  received  tbe  938.00,  and  bis  evt 
dence  is  not  explicit  and  satisfactory  on  the 
qnestion  of  Ross*  alleged  Indebtedness  for 
cattle  and  lAeep,  and,  as  Boss'  statements 
seem  to  be  (dear,  and  his  reconectlon  good, 
as  to  tbe  transaction  In  sheep  and  catOe,  we 
axe  ot  the  opinion  that  Bees  lias  failed  to 
show  an  indebtedness  due  by  Boss  odier  than 
a  note  bi  suit.  Therefore  the  court  should 
bave  given  Boss  credit  tot  $39.60  ot  date  Jan- 
naiy  1,  -1891,  instead  ot  simply  crediting  In- 
terest paid  to  that  date.  The  jiote  upon 
which  the  several  payments  were  made  was 
tor  $900,  payable  two  years  after  date,  with 
Interest  from  date,  payaUe  annually.  There 
is  a  provision  bi  the  note  that  tbe  payor 
might  pay  it  all,  or  any  part  of  It,  at  any 
time.  The  note  was  dated  December  29, 
1888.  On  October  19,  1880.  Ross  paid  $04, 
tbe  latere  due  December  20,  1889.  As  this 
was  clearly  a  payment  of  the  Interest,  al- 
ttaon^  before  tt  had  matured.  It  should  bave 
bean  credited  as  ot  date  at  maturity  ot  Inter- 
est;to  wit,December29.1889.  OaFebrnary27, 
1880,  Ross  paid  $200  on  tbe  note,  and  on  Au- 
gust 12,  1890,  he  paid  $200.  At  these  times 
no  Interest  was  doe,  altUougb  the  Interest  for 
1880  was  maturing.  As  the  Interest  was  pay- 
able annually,  the  Interest  would  not  be  due 
until  December  29,  1800.  Tbe  statute  pro- 
vides that  tbe  partial  payment  on  a  debt 
bearing  Intraest  shall  be  applied  to  tbe  ex- 
tingnlshment  of  the  Interest  tbm  due.  As 
the  interest  was  not  due  under  tbe  terms  ot 
the  contract,  and  as  tbe  party  had  the  right  to 
pay  any  part  of  the  note  at  any  time,  the  sums 
so  paid  must  be  so  credited  on  the  principal 
of  the  debt;  In  other  words,  these  paymente 
should  not  be  applied  to  tbe  payment  of  In- 
twest   In  computing  tbe  interest,  it  should 


be  done  to  the  date  of  tbe  first  xnyment,  ttaal 
payment  deducted  from  tbe  principal,  the  in- 
terest then  computed  on  tbe  ^Indlpai  thua 
remaining  to  the  next  payment,  tbec  deduct 
that  payment  from  the  principal,  and  tben 
compute  interest  on  tbe  remaining  jrlnrlpwl 
to  December  20,  1890.  The  snm  ot  tbe 
amounts  of  Interest  thus  asoertained  would 
be  the  Interest  due  oa  December  28;  iSHO. 
This  should  be  done  upon  tlie  Idea  that  tbe 
interest  was  not  due  when  the  paymentr 
were  made,  and  the  par^  had  the  right  to 
make  tbe  partial  paymente  on  the  pttncipaL 
This  role  should  not  be  observed  aa  to  tbe 
credit  ot  $300  ot  date  Jane  11,  1891.  because 
the  note  had  matured,  and  the  inM«at  was 
due  continually  until  tbe  debt  was  paid.  To 
fcdlow  the  nde  we  have  enumerated  as  to  the 
manner  ot  Altering  credits,  tbe  payment  of 
$30.50  somewhat  overpays  the  Interest  which 
was  due  January  1,  1881.  Boss  claimed  to 
Bees  that  tbe  interest  should  not  be  com- 
pounded, and  we  presume  he  meant  that  he 
should  have  full  credit  oa  the  principal  for 
tbe  payments  mad&  Tbls  method  of  calcu- 
lation, which  we  say  should  be  pursued,  sus- 
tains Boss'  contention  that  be  made  the  pay- 
ment of  $30.50  on  the  Intwest  The  Jtuls- 
ment  is  reversed  tot  proceedtogs  consistent 
with  this  opinion. 


LOUISVILLE]  A  N.  B.  GO.  v.  BVSDIJST. 
(Court  ot  Appeals  ot  Kentneky.  Nor.  8,  IflDT.) 

Bauaoads— BAMAess  TOR  Faildbb  to  CnvaniDcT 

Ckobsixo. 

A  verdict  for  plaintiff  against  defendant 
railroad  company  for  defendant's  failure  to  con- 
struct a  croBsing  at  the  place  Btipulatcd  in  plnin- 
tUTs  deed  of  tbe  risbt  of  way  Uirongli  his  farm 
will  not  be  disturbed,  being  sustained  br  the  evi- 
dence, and  there  being  no  error  in  tiie  instmc- 
tions. 

Appeal  from  circuit  court,  Lincoln  county. 

"Not  to  be  officially  reported." 

Action  by  J.  S.  Hundley  against  the  Lonla- 
viHe  &  Nashville  Railroad  Company  to  recov- 
er damages  for  defendant's  failure  to  con- 
struct a  crossing.  Terdlct  and  Judgment  for 
plalntiif,  and  defendant  appeals.  Affirmed. 

J.  W.  Alcorn,  for  appellant.  W.  O.  Welch, 
for  ^pellee. 

GUFF7,  J.  It  appears  from  tbls  record 
that  Henry  C  Helm,  tbe  remote  vendor  of  ap- 
pellee, Hundley,  by  deed  ot  date  November 
— ,  1865,  conveyed  to  the  appellant  a  ri^t  of 
way  tor  the  Knoxville  Branch  Railroad 
through  his  farm  In  Uncoln  county.  Tbe 
right  of  way  covered  about  seven  acres  of 
ground,  and  the  consideration  paid  was  $1,- 
SOO.  In  tbe  conveyance  is  the  following  stip- 
ulation: "It  is  fnrtiier  xmdastood  that, 
should  the  party  of  tbe  second  part  cause  a 
fill  to  be  made  at  the  place  whm  the  trestle- 
woiic  Is  now  being  consbncted,  then  aald  sec- 
ond party  are  to  make  a  good  ctossIbb  at 
grade  or  under  grade,  as  may  best  seem  fit 
to  them."   It  further  appears  from  tbia  rec- 
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flcd  that  a  tew  jeara  ago  appellaat  elected  to 
remove  the  trestle,  and  make  a  flU  at  the 
place  where  tlie  trestle  had  been  erected, 
leariug  at  tliat  place  no  crossing  or  passway 
for  appellee.  Thereupon  appellee  inBtituted 
tUs  actkn,  seeking  to  recover  $2,000  dam- 
ages. It  Is  claimed  by  appellant,  among  oth- 
er tilings,  that  It  did  construct  a  crossing  bj 
means  of  which  appellee  could  have  ingress 
and  egress  to  and  from  his  residence.  Ap- 
peUee's  contention  la  that  it  was  not  at  the 
point  at  which,  bj  the  terms  of  the  deed, 
sibilant  was  required  to  erect  the  crossing. 
A  JU17  trial  resulted  In  a  verdict  and  Judg- 
ment la  appellee's  favor  for  (1,500,  and,  ap- 
pellanfB  motion  for  a  new  trial  having  been 
DTOTuIed,  It  prosecutes  this  appeal. 

Owing  to  the  crowded  state  of  the  docket 
of  tliia  court,  we  deem  it  Inexpedient  to  no- 
tice or  to  discuss  at  length  the  various  con- 
tentions of  appellant  and  of  appellee.  We 
bare  carefully  considered  the  testimony  and 
the  iuB tractions  of  the  court,  and  we  fall  to 
discover  any  aror  In  either  to  the  prejudice 
of  Oie  snbetanttal  rights  of  the  appellant. 
The  evidence  is  sulBcIent  to  sustain  the  ver- 
dict of  tbe  Jury,  and  the  instructions  of  the 
court,  as  glv^,  correctly  present  the  law  ap- 
plicable to  this  case.  Judgment  affirmed, 
with  duuises. 

IiOWE  T.  WBBSTER 
(Coort  of  Appeals  of  Kentucky.   Nov.  9,  1897.) 

JCBT— Ilcn.lED  Co!lTIU,CT  TO  PaI  FOR  SERVICES. 

1.  A  litigant,  for  the  porpose  of  exercising  bis 
ilfdit  of  peremptory  challenge,  should  be  permit- 
ted to  aak  a  juror  whether  ne  occupies  the  rela- 
tion of  clietit  to  ttie  opposing  attorneys,  but  the 
lefmal  to  permit  the  joror  to  answer  the  qoes- 
tinD  is  not  reversible  error,  In  the  absence  of  any- 
Aiag  tending  to  show  that  appelant  was  preju- 
diced thereby. 

2.  In  an  action  to  recover  the  value  of  services 
reodered  by  fdiintiff  in  nursing  and  caring  for 
bis  deceaara  stepfather.  It  vras  error  to  give  an 
iastmetion  hinging  the  right  of  recovery  on  the 
fact  that  plaintiff  intended  to  charge  for  the  serv- 
ioM  withont  any  reference  to  the  intention  of 
the  decedent  to  pay  for  same,  or  to  wbeth^ 
decedent  tud  information  of  plaintiffs  taitentioB 
toduLzve  thcMfbr. 

Appeal  from  circuit  court,  Carroll  county. 

"Not  to  te  officially  reported." 

Action  bj  J.  C.  Webster  against  John  Lowe, 
admlnistntor  of  James  Lowe,  on  an  implied 
eootmet  for  serrlces.  Judgment  for  plaintiff, 
■ad  Oefendant  appeals.  ReTosed. 

Harvey  ^ers  and  M.  C.  I^klns,  for  appel- 
laaL  Winsiow  &  Wtns^ow  and  Oauut  & 
I^oTDB,  for  api>ellee. 

WHITE,  J.  The  appellant.  John  Lowe,  ad- 
ministrator of  James  Lowe,  appeals  from  a 
Jodsment  of  the  OarroU  circuit  court  for  $1,- 
f>JO  in  favor  of  kppellee,  J.  C.  Webster.  The 
raose  of  action,  as  stated  In  the  petition.  Is 
tLat  the  estate  of  James  Lowe  was  indebted 
to  the  plaintiff.  J.  C.  Webster,  at  the  time  of 
bis  dcatb.  In  the  sam  of  $1,000,  for  waiting 
ML  nursing,  and  taking  care  of  the  said 


James  Lowe,  deceased,  from  the  2d  day  of 
January,  ISOl,  to  March  23,  1894.  To  this 
petition  the  defendant  (appellant)  filed  an- 
swer, in  which  he  denied  that  at  the  time  of 
decedent's  death,  or  at  any  other  time,  be 
was  Indebted  In  any  sum  whatever  for  wait- 
ing on  and  nursing  the  deceased,  and  denied 
that  plaintiff  rendered  the  services  charged 
for.  This  answer  was  filed  on  the  t&th  day 
of  September,  180C.  and  on  the  24th  of  Sep- 
tember a  Jury  was  Impaneled,  and  part  of 
the  evidence  heard,  when  defendant  filed,  by 
leave,  a  general  demurrer  to  the  petition. 
This  demurrer  was  not  disposed  of  by  the 
court,  so  far  as  appears  In  the  record.  The 
petition  appears  to  state  a  cause  of  action, 
and.  If  not,  the  demuiTer  being  filed  after  an- 
swer, and  a  trial  having  begun,  it  was  too 
late  to  then  raise  a  question  by  demurrer  to 
the  petition. 

The  facts,  as  proven  on  the  trial,  are  that 
the  deceased.  James  Lowe,  at  the  time  of  his 
death,  which  occurred  In  March,  ISM,  was 
about  83  years  old;  that  In  the  year  1S9L  be 
was  stricken  with  paralysis,  and  at  that  time 
he  resided  at  his  own  house,  some  2^ 
squares  from  the  residence  of  appellee,  and 
continued  to  so  reside  until  January,  1S92; 
that  no  one  lived  wltb  him;  that  the  deceas- 
ed was  very  feeble;  that  appellee  and  his 
wife  frequently  visited  and  waited  on  him, 
and  caiTled  his  meals  to  blm,  and  many 
times  appellee  and  wife  remained  with  de- 
ceased over  night,  to  wait  on  him,  and  at- 
tend to  his  wants;  that  this  service  of  appellee 
and  his  wife  continued  until  January,  1802, 
when  appellee  had  deceased  removed  to  his 
own  home,  where  he  remained  till  bis  death, 
In  March,  18JM.  The  proof  shows  that  dur- 
ing the  whole  time  the  deceased  remained  at 
the  home  of  appellee  deceased,  owing  to  his 
enfeebled  condition,  required  considerable  at- 
tention, and  much  of  the  time  constant  at- 
tention, although  the  proof  shows  that  much 
of  the  time  be  was  able  to  walk  out  on  the 
streets,  but,  owing  to  the  nature  of  his  com- 
plaint, he  was  unable  at  times  to  control  the 
action  of  his  bowels  and  kidneys,  and  re- 
quired washing  and  dressing,  which  he  was 
unable  to  do  himself,  and  by  these  reasons 
made  the  attendance  on  him  the  more  of- 
fensive than  t^e  attention  on  ordinary  pa- 
tients; that  the  deceased  retained  his  senses, 
and  had  the  ability  to  transact  business,  up 
to  the  time  of  his  last  illness,  which  com- 
menced about  tne  1st  of  March,  when 
he  became  an  utter  .wreck,  and  had  no  mind, 
and  remained  so  to  his  death,  March  21,  ISSH. 
The  appellee  Is  the  stepson  of  the  deceased, 
and  resided  wltb  him  until  appellee's  mar- 
riage. In  the  year  1882,  and  while  he  so  re- 
sided with  deceased  he  paid  board.  The  af- 
fection existing  between  appellee  and  the  de- 
ceased was  like  unto  that  of  father  and  son, 
they  being  very  kind  to  each  other.  The 
amount  found  by  the  Jury  Is  fully  sustained 
by  the  evidence. 

The  first  error  assigned  by  appellant  was 
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the  refusal  1^  the  coort  to  permit  the  ap- 
pellant't  counsel,  on  the  formation  of  the 
Jury,  to  ask  the  Jurors,  or  either  of  them, 
whether  or  not  they,  or  dther  of  them, 
occupied  the  relation  of  client  to  plaintiffs 
attomeya.  This  question,  when  propounded 
to  the  Jurors  when  being  tested  by  defend- 
ant's attorney,  was  objected  to  by  plaintiff's 
attorney,  and  the  court  sustained  the  objec- 
tion, and  defendant  excepted;  the  defend- 
ant's counsel  stating  at  the  time  that  several 
of  ttie  Jurors,  whose  names  were  unknown  to 
defendant  or  his  counsel,  were  clients  of  ap- 
pellant's counsel.  In  testing  a  Juror,  many 
QuestlonB  are  permitted  to  be  asked  to  enable 
the  party  to  determine  whether,  In  thetr  Judg- 
ment, the  Jurors  are  In  a  condition  to  go  up- 
on the  Jury,  and  give  the  party  a  fair  and 
Impartial  trial,  the  object  being  In  all  Jury 
trials  to  obtain  a  fair  and  Impartial  trial; 
and  the  litigant  has,  we  think,  the  right  to 
make  the  inquiry  of  the  Juror  as  to  his  re- 
lationship to  the  parties  litigant,  or  the  attor- 
neys engaged  In  the  case.  The  answer  of 
the  Juror  to  the  question  In  the  affirmative 
would  not  disqualify  him  to  sit  as  a  Juror  In 
the  case,  but  would  enable  the  party  to  exer- 
cise his  right  to  excuse  a  Juror  from  serv- 
ice. A  Juror  Is  frequently  excused  by  a  party 
on  account  of  friendship  for  the  party  liti- 
gant, and  on  account  of  bis  bedng  a  neighbor 
to  the  party  litigant;  and  we  see  no  reason 
why  a  party  may  not  make  the  Inquiry  as  to 
the  relationship  of  client  and  attorney,  for  the 
purpose  of  exercising  his  right  to  excuse  from 
the  Jury  a  certain  number  of  persons  as  the 
law  permits.  He  ought  to  have  the  right  to 
ascertain  the  residence,  feelings,  and  business 
relationship  to  theparty  or  his  attorney  engag- 
ed in  the  case  of  the  persons  called  aa  Jurors, 
so  that,  if  possible,  the  party  may  arrive  at  an 
Intelllgeot  opinion  as  to  wbetber  the  Juryman 
would  give  him  a  fair  and  impartial  trial  of 
the  case.  There  Is  nothing  In  this  record  show- 
ing or  tending  to  show  that  appellant  was 
.prejudiced  by  the  refusal  of  the  court  to  per- 
mit the  Juror  to  answer  the  question;  nor  is 
it  claimed  that  appellant  would  have  excused 
the  Jurors,  if  answered  In  the  affirmative; 
nor  do  we  think  that  the  action  of  the  court 
would  be  a  reversible  error,  unless  there  was 
something  to  show  that  by  reason  of  the  re- 
lationship of  client  and  attorney  the  verdict 
of  the  Jury  was  Influenced  thereby. 

On  the  trial  the  court  gave  to  the  juir  two 
Instructions,  as  follows:  (1)  "The  court  in- 
structs the  Jury  that,  If  they  believe  from  the 
evidence  herein  that  the  plaintiff,  his  family 
or  servants,  rendered  the  services  claimed 
and  sued  for  herein,  and  that  plaintiff,  at  the 
time  the  services  were  rendered,  Intended  to 
charge  for  same,  they  will  find  for  plaintiff 
the  value  of  the  services  so  rendered,  not  to 
exceed  (1,000;  and,  if  there  was  no  special 
contract  as  to  the  price  to  be  paid  for  same, 
then  the  Jury,  In  estimating  the  value  of  the 
said  sorvices,  should  take  Into  account  the 
Datnra  and  quality  of  services  rendered,  and 


the  degree  of  care  and  attention  bestowed  on 
deceased  by  plaintiff,  his  family  or  servants, 
■0  far  as  Is  shown  by  the  proof,  not  to  ex- 
ceed (1,000."  (2)  "Tlie  court  Instructs  the 
Jury  that,  although  they  may  believe  from  the 
evidence  herehi  that  the  plaintiff,  hla  temlly 
or  servants,  rendered  the  services  to  and  tor 
decedent  sued  for  herein,  yet,  if  they  further 
believe  from  the  evidence  that  said  services 
were  rendered  on  account  of  any  relations 
which  may  have  existed  between  plaintiff 
and  decedent,  and  without  any  intoitlon 
on  the  part  of  plaintiff  to  charge  for 
same  at  the  time  the  services  were  reo- 
dwed,  they  wUl  find  for  defendant."  To 
the  giving  of  both  these  Instructions  iJie 
appellant  objected,  and  excepted,  and  the  cor- 
rectness of  same  are  questioned  on  this  ap- 
peal. From  these  Instructions  It  seems  that 
the  lower  court  hinged  the  right  ot  recovery 
on  the  fact  that  plaintiff  (appellee)  intended 
at  the  time  to  chai^  for  such  services,  with- 
out any  reference  to  the  Intention  of  the  de- 
cedent to  pay  for  same,  or  even  that  dece- 
dent had  any  Information  of  this  Intention  to 
charge  him  appellee.  That  appellee  did 
not  Intend  to  <4iarge  tor  the  services  when 
rendered  would  be  a  fact  against  his  right 
to  recovery.  But  his  Intention  to  charge 
would  not  of  Itself  give  him  the  ri^t  to 
recover.  Such  Intention  to  charge  must  hare 
been  communicated  to  the  decedent,  and  ao 
acc^tance  of  the  services  afterwards,  or 
some  contract,  either  expressed  or  Implied, 
shown  to  exist,  before  the  appellee  had  a 
right  to  recovffl-  for  such  services.  We  think 
the  jury  should  have  been  told  that.  If  they 
believed  from  the  evidence  that  services 
were  rendered  under  a  contract,  eltbw  ex- 
pressed or  Implied,  or  with  ttie  intention  on 
the  part  of  the  appellee  to  charge,  and  an 
Intention  on  the  part  of  the  decedent  to  pay. 
for  such  services,  then  they  should  find  for 
plaintiff  the  reasonable  value  of  audi  Bwr- 
ices,  not  exceeding  |1,000. 

Appellant  asked  and  the  court  refused  to 
give  instruction  B,  as  foltows:  "If  the  Jury 
believe  from  the  evidence  that  plaintiff  Invit- 
ed and  received  decedent,  James  Lowe,  Into 
hla  residence,  and  treated  him  as  a  member 
of  bis  family,  and  did  not  Intend  to  make 
charge  for  the  alleged  services.  In  the  proof 
described,  and  did  not  make  charge  or  claim 
for  such  SM-vlces  before  decedent's  death,  and 
tKlieve  from  the  evidence  that  decedent  was 
mentally  capable  of  contracting,  but  did  not 
contract,  to  pay  for  said  alleged  services,  ttiey 
shall  find  for  defendant,  exc^t  as  to  such 
services  as  were  rendered  during  the  last  Ill- 
ness of  decedent,  and  for  such  services  they 
shall  find  for  [daltttiff  the  reasonable  value." 
In  our  opinion,  this  Instruction  embraced  the 
law  of  this  case,  and  should  have  been  given. 
For  the  errors  In  giving  the  instructions,  and 
In  refusing  to  give  instruction  B  asked  for  by 
appellant,  the  Judgment  is  reversed,  and  causi* 
remanded  tost  further  proceedings  coiulBtent 
herewith. 
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FSBDUM  T.  BAH8ET  et  kL 

(Court  9t  Appeals  of  Koitnckr.  Nor.  9,  1807.) 
Attaobhikt— BtimoiBNOT  OJ  Btidbhci. 
A  jadgment  dismisalns  ui  attadunent,  and 
adjadffuiK  that  the  aupiKifled  intemt  ot  defend- 
ant in  a  certain  company,  upon  which  the  attach- 
ment waa  levied,  did  not  exlat,  will  not  be  disturb- 
ed on  appeal,  the  aridenee  foUj  rastainint  the 
jndgtnent. 

AppeaJ  from  drcnlt  court.  Barren  oonntr- 

"Not  to  be  offlctally  reported" 

Action  by  Louis  Ferdum  against  W.  H. 
Ramsey  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

J.  W.  Jones,  for  appellant  A.  W.  Scott,  J. 
D.  Wilson,  Tbos.  H.  Hlnes,  and  W.  Q.  Chap- 
man, for  appellees. 

QUF9T,  J.  It  appears  from  this  record 
that  appellant  was  the  security  for  appellee  \ 
Bamsey,  to  the  Glasgow  Bank,  for  |500,  and, 
to  Indemnify  bim,  he  had  a  mortgage  on  cer- 
tain property.  He  at  Srst  Instituted  this  suit 
to  obtain  indemnity  as  such  security,  but 
finally  paid  off  the  debt,  and  sought  judgment 
against  Bamsey  therefor.  He  also  dalmed 
that  Bamsey  bad  an  Interest  In  the  Adams 
Oil  Company,  and  sued  out  an  attachment 
against  same,  seeking  to  subject  Bamsey'a  | 
Interest  therein  to  the  [>ayment  of  his  claim. 
Ramsey  answered,  and  pleaded  a  counter- 
claim, amounting  to  about  the  sum  sued  for, 
and  also  denied  that  he  had  any  Interest  In 
the  Adams  OU  Company.  The  oil  company 
also  denied  that  Bamsey  had  any  Interest 
whatever  In  said  company.  The  court  ren- 
dered Judgment  against  Ramsey  for  the 
amount  of  the  debt  claimed,  and  judgment 
enforcing  the  lien  upon  the  mortgaged  prop- 
erty, but  dismissed  the  attachment,  and  ad- 
judged that  Ramsey  had  no  Interest  In  the 
said  Adams  Oil  Company;  and  from  the  lat- 
ter part  of  the  judgment  so  dismissing  the 
attachment,  and  so  adjudging  as  to  the  In- 
terest of  Ramsey  in  the  oil  company,  appd- 
lant  prosecutes  an  appeal  to  this  court  The 
evidence  fully  sustains  the  judgment  of  the 
court  below,  and  the  judgment  appealed  from 
Is  affirmed. 


LOmS  et  al.  v.  TEBBS. 
(Court  of  Appeals  of  Eentocky.  Nov.  9,  1807.) 
Vbmdok  ahd  Pdrchabib — Revxesibli  Ebrobs. 

In  an  action  by  the  vendee  to  recover  dam- 
ages for  brea^  of  contract  for  the  sale  of  land 
and  certain  personal  property,  a  Judgment  for 
defendant  on  a  coanterclaim  will  not  be  distarb- 
ed.  tliere  being  no  substantial  error  In  regard  to 
the  admission  or  rejection  of  evidence,  or  as 
to  the  giving  or  refnsing  of  Instmctions. 

Appeal  from  circuit  court,  Harrison  county. 

"Not  to  be  officially  reported." 

Action  by  Joseph  Louis  and  others  against 
F.  J.  Tebbs.  Judgment  for  defendant,  and 
{tbUntiffs  appeal.  Affirmed. 

SwInfoKd  A  Krans,  for  i^pellatifbi.  Bburion 
A  Berxy,  for  appellee. 
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OITPFT,  J.  Hie  apprilBiits  seem  Id  have 
purchased  from  appellee  a  tract  of  land,  and 
about  80  head  of  aheep,  and  soma  Unmo  lum- 
ber, etc.,  at  the  snm  d^  99,600;  The  contract 
wag  entmd  Into  In  8^temb«>,  1882,  uid  It 
seems  that  appellants  were  to  execute  and 
deposit  wHh  some  third  party  a  good  note  for 
f 1,600,  to  Indemni^  appellee  agafaiat  kos  up- 
on failure  of  appellants  to  comply  with  the 
coDtracL  It  further  appears  that  a  payment 
of  92,000,  or  $1,600  in  cash  and  91,000  in  a 
negotiable  note,  was  to  be  made  tiie  let  of 
Janua^,  .1803.  It  fnrtbnr  appears  tiiat  the 
appellants  were  to  have  the  privilege  of  seed- 
ing certain  potOom  of  the  farm,  which  they 
did  ^  sowing  some  wheat  and  some  rye, 
and  also  placed  upon  the  farm  2i  barrels  of 
com.  It  seems  that  for  some  cause  the  con- 
tract was  not  executed,  and  appellants 
tnought  sntt  aeeklng  to  recover  92,600  dam- 
ages for  the  alleged  failure  of  appeUee  to 
onnply  witb  hte  contract  A  trial  resulted  In 
a  Judgment  In  faror  of  appellanta  for  aom»- 
thing  over  990.  Appellee  had  filed  an  answer 
and  couDtOTclalm  for  91|B00,  and  fnun  the 
aforesaid  Judgment  appellee  prosecuted  an  ap- 
peal to  the  superior  court,  where  the  Jnd^ 
ment  was  reversed  on  account  of  error  of  llie 
lower  court  In  refoalng  to  allow  appellee  to 
file  a  certain  pleading.  Upon  retnm  of  the 
cam  a  trial  roanlted  In  a  verdict  and  Jodg^ 
ment  In  favor  of  appellee  for  9100,  and  from 
that  Judgment  this  appeal  Is  prosecuted. 

The  crowded  state  of  the  docket  of  tills 
eonrt  renders  tt  Impracticable  to  Dotloe  and 
to  discuss  at  length  the  amtmtlons  of  the 
parties  to  this  appeat  Bnfflce  It  to  eay  that 
we  have  carefully  read  and  oooBldaed  tiie 
evidence,  and  the  eontenttona  ot  the  partlea, 
and  fall  to  see  that  any  emrs  were  committed 
In  regard  to  the  admlaitfon  or  rejection  of  evl- 
d«ice,  or  as  to  the  vlng  or  refnsing  of  tn- 
stmctkms  prejudicial  to  the  substantial  rl^ts 
of  the  app^lants.  'Rw  Jodgment  ^pealed 
from  Is  therefore  affirmed. 


(IBEIIR  «t  al  V.  BBNTLT. 
(C3k)art  of  Appeals  of  Kentucky.   Nov.  10,  1807.) 
Bills  akd  Notk9  —  Co^niTioiriL  Accsptanob — 

RlOETS  or  ACOOHMODATION  ACOKPTORS. 

1. 31ie  Indorsee  of  a  bill  of  exchange  who  has 
takte  It  with  notice  of  an  agreement,  omitted 
mistake  from  the  bill  and  acceptance,  that  the  ac- 
ceptors were  not  to  pay  ontu  the  maker  shall 
collect  a  certain  county  claim,  cannot  recover  of 
the  acceptors  where  the  maker  has  used  due  dili- 
gence to  collect  the  claim,  and  proceedings  are 
pending  therefor,  thongh  the  acceptors  may  be 
finRlly  liable,  thongh  the  claim  Is  not  collected. 

2.  l%e  plaintiff  having,  as  attorney  for  the 
maker  of  the  bill  sued  on,  made  a  compromise 
and  settlement  witii  the  payees,  and,  upon  pay- 
ment of  the  snm  agreed,  taken  an  indorsement 
of  tiie  Mil  to  himself,  he  can  recover  of  the  ac- 
commodation acceptors  only  the  amount  paid  by 
him  for  the  UU. 

Appeal  from  drcnlt  court,  Knott  county. 
**Not  to  be  facially  reported.** 
Action     W.  P.  Bently  against  J.  P.  Greer 
and  others  on  a  IdU  of  exchange.  Jndgmen 
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for  plaintiff,  and  defendants  appeal.  Re- 
versed. 

Jas.  QotAe,  for  appellants.  John  L.  Scott 
ft  Bon,  for  appellee. 

PATNTEB,  X  On  December  14,  1803.  P. 
H.  Grew  drew  a  draft  for  $233.B5,  In  favor 
of  Orlnsted  &  Xlnsl7.  on  appellants  3.  P. 
Grew  and  John  h.  Grigsby,  which  they  ac- 
cepted In  the  following  language,  to  wit: 
"We  accept  and  agree  to  pay  the  within 
draft  at  Its  maturity."  This  draft,  was  in* 
doraed  Orlnsted  &  TInslj  to  t£e  appel- 
lee, W.  P.  Bently.  who  brought  suit  on  it 
against  the  acceptors.  It  Is  averred  in  the 
flrst  paragraph  of  the  answer  that  Greer  and 
Grlgsby  were  accommodation  acceptors  for 
P.  H.  Greer  of  the  bill  of  exchange;  that  It 
was  agreed  and  understood  by  all  the  parties 
thereto  that  the  acceptors  of  the  bill  were  not 
to  pay  it  until  P.  H.  Greer  should  receive  or 
collect  the  money  which  was  due  lilm  from 
Knott  county  for  building  a  courthouse; 
tliat  the  draftsman,  in  preparing  the  bill  and 
writing  the  acceptance  on  the  back  of  It,  by 
mistake,  failed  to  Incorporate  In  the  accep- 
tance tbat  part  of  the  contract;  that  Knott 
county  had  not  paid  P.  H.  Greer  the  sum  due 
him  for  building  the  courthouse;  that  he  has 
been  using  diligence  to  collect  the  same;  that 
the  proceedings  were  pending  In  court  for 
that  purpose;  that  the  event  had  not  yet 
happened  which  fixed  their  liability;  that 
the  plaintiff  toolc  the  bill  with  full  knowl- 
edge and  notice  of  the  terms  upon  which  it 
was  accepted.  For  these  reasons  it  Is  claim- 
ed that  the  debt  had  not  matured.  In  the 
second  paragraph  of  the  answer  it  was  al- 
leged tbat  P.  H.  Greer  was  indebted  to  sev- 
eral persons  In  considerable  sums;  that,  aft- 
er the  maturity  of  the  bill,  P.  H.  Greer  made 
propositions  to  his  creditors  for  a  com- 
promise, and  settled  with  them  at  40  or  60 
cents  on  the  dollar;  that  the  plaintiff,  as  an 
attorney,  represented  some  of  the  creditors; 
that  Greer  requested  the  plaintiff  to  make 
for  him  a  compromise  and  settlement  with 
some  of  the  creditors,  which  the  plaintiff 
agreed  to  do;  that  he  made  such  compromise 
and  settlement  with  Grlnsted  &  Tlnsly  of 
the  debt  In  suit;  that  he  paid  40  or  f>0  cents 
on  the  dollar  for  It,  and  had  the  bill  Indorsed 
to  himself.  They  deny  the  right  to  recover 
anything  only  the  sum  so  paid.  The  court 
sustained  a  general  demurrer  to  the  answer. 

Assuming  the  averments  of  the  answer  to 
be  true,  the  question  arises  whether  the  an- 
swer constitutes  a  defense  to  the  action.  A 
partial  or  total  failure  of  consideration,  or 
even  fraud  between  the  antecedent  parties, 
will  be  no  defense  to  the  title  of  a  bona  fide 
holder  of  a  bill  of  exchange,  for  a  valuable 
consideration,  at  or  l>efDre  the  time  It  be- 
comes due.  without  notice  of  any  infirmity 
In  the  bill.  Kelly  v.  Smith,  1  Mete.  (Ky.) 
31&  It  Is  aUeged  that  the  plaintiff  In  the 
action  knew  of  the  agreement  between  thft 


parties  to  the  bUl,  aa4  that,  by  mistake,  it 

waa  omitted  from  the  bill  and  acceptance. 
The  defense  pleaded  would  have  been  good 
had  Grlnsted  Sc  Tinsly  brought  this  action 
on  the  bill  of  exchange.  The  plaintiff  having 
notice  of  the  Infli-mlty  in  the  bill,  the  de- 
fense Is  available  in  the  action.  It  is  true 
that  the  time  is  uncertain  as  to  when  the  ac- 
ceptors are  bonnd  to  pay  the  bill;  yet,  if  the 
parties  choose  to  enter  into  such  a  contract, 
they  are  bonnd  t>y  It  This  case  is  unlike 
Brannln  v.  Henderson,  12  B.  Moo.  62.  The 
acceptance  In  that  case  was  as  follows:  "I 
wilt  see  the  vrltbin  paid  eventually."  So 
precise  time  or  certain  event  or  precise  con- 
dition was  stated  in  the  acceptance  upon 
which  he  would  pay.  The  court  held  that 
he  was  required  to  pay  within  a  reasonable 
time.  In  this  case  the  payment  was  to  be- 
made  on  the  happening  of  a  certain  event; 
L  e.  when  Knott  county  should  pay  P.  H. 
Greer.  But  we  do  not  want  it  understood 
that  we  are  of  the  opinion  that,  in  the  event 
Knott  county  should  not  pay  P.  H.  Greer, 
there  could  be  no  recovery  on  the  hilL  A» 
the  appellants  were  accommodation  ac- 
ceptors, they  are  certainly  entitled  to  the 
benefit  of  any  agreement  which  the  appel- 
lant made  for  P.  H.  Greer,  In  the  compro- 
mise and  settlement  of  the  debt  In  suit  If 
he  bought  the  debt,  and  took  the  assignment 
of  It  at  the  request  of  P.  H.  Greer,  and  for 
him,  all  he  is  entitled  to  recover  Is  the  sum 
which  he  spent  in  the  purchase  of  the  bllL 
He  Is  entitled  to  be  reimbursed  that  sum. 
The  judgment  is  reversed  for  a  new  trial, 
and  for  proceedings  conslstont  with  thl» 
opinion. 

PORTER  V.  SPARKS. 
(Court  of  Appeals  of  Kentucky.  Nov,  9,  1897.) 
Landlord  and  Tenant— Attacduent  for  Kent: 
Under  Ky.  St  S  2302,  a  landlord  may  hav» 
an  attflchment  for  reot  when  there  are  reascoi- 
able  grouods  for  belief,  and  he  does  in  fact  be- 
lieve, that  unless  an  attachment  Issae,  he  will 
lose  nis  rent;  and  the  fiudlDg  of  the  lower  court 
upon  conflicting  evidence  of  the  existence  of 
such  gronnds  for  the  attadunent  will  not  be  dis- 
turbed. 

Appeal  from  circuit  oonrt.  Bourbon  coun^. 

"Not  to  be  ofiScially  reported." 

Proceeding  by  attachment  by  L,  W.  Sparlca 
against  J.  W.  Porter  to  recover  land.  Judg^ 
ment  for  plaintiff,  and  d^ndant  appeals. 
Afiirmed. 

Ward  &  Dickson,  for  appellant.  Geo.  OL 
LocUiart  and  W.  U.  Holt,  for  m>pdleeu 

WHITE,  J.  On  November  28.  1894.  the  ap- 
pellee, L.  W.  Sparks,  filed  his  affidavit  before 
the  judge  of  the  quarteriy  court  of  Bourbon 
county,  stating  that  the  appellant,  J.  W.  Por- 
ter, was  Indebted  to  said  Sparks  In  the  sum' 
of  91,000,  due  March  1,  1S86,  fbr  rent  of  land, 
and  "that  there  are  reasonable  .grounds  for 
beUe^  and  affiant  betieres,  unless  an  attach- 
ment be  issued,  affiant  will  lose  Us  sakl  root 
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<jt  11,000,  whicb  remains  and  ts  wholly  un- 
paid." Upon  tills  affidavit  tbe- judge  Issued 
an  attachment  which  was  levied  on  CCTtaln 
property  ot  appellant,  Porter,  and  said  Porter, 
after  afipraisement,  executed  a  forthoomiug 
bond,  and  the  levy  was  released.  These  pa- 
pers were  filed  In  the  circuit  cqurt  of  Bour- 
bon county  as  provided,  and  In  that  court  ap- 
pellant filed  bis  affidavit,  and  controverted 
the  grounds  of  attacbm^t,  and  the  Issue  thus 
made  was  tried  by  the  court,  who  adjudged 
that  there  were  grounds  for  the  attachment, 
and  sustained  same,  and  rendered  Judgment 
for  the  said  debt,  and  entered  rule  against 
appellant  and  his  surety  on  the  forthcoming 
bond,  to  show  cause  why  the  property  shall 
not  be  forthcoming,  or  they  shall  not  be  re- 
quired to  pay  Into  court  the  amount  of  ¥1,000, 
etc.  From  this  judgment  this  appeal  Is  prose- 
cuted. 

The  statute  upon  which  this  proceeding  waj 
had  Is  section  2302,  Ky.  St.,  as  follows: 
"When  any  person,  who  shall  be  liable  to  pay 
rent,  whether  the  same  be  due  or  not,  and 
whether  the  same  be  payable  In  money  or 
other  thing.  If  the  rent  be  due  within  one 
year  thereafter,  the  person  to  whom  the  rent 
is  owing,  or  his  agent  or  attorney,  may  file 
An  afildarit  before  a  Justice  of  the  peace,  police 
Judge,  or  judge  of  the  quarterly  court  of  the 
county  In  which  the  tenement  lies,  stating 
that  there  are  reasonable  grounds  for  belief, 
and  that  he  believes,  unless  sn  attachment  be 
Issued,  he  will  lose  his  rent;  whereupon,  such 
oflicer  shall  Issue  an  attachment  for  the  rent, 
against  the  personal  property  of  the  person 
liable  for  same,  to  any  county  the  person  su- 
ing out  the  same  may  desire,"  etc.  From  this 
Aatute  It  appears  that  a  landlord  may  have 
an  attachment  for  rent  when  there  are  rea^ 
sonable  grounds  for  belief,  and  he  does  in 
fact  believe,  that,  unless  an  attachment  issue, 
he  will  lose  bis  rent.  In  this  case  the  issue 
was  directly  made  as  to  the  existence  of  rea- 
sonable grounds  for  belief  that,  unless  an  at- 
tacbment  issue,  the  app^ee  would  lose  bis 
4ebt  From  a  careful  reading  of  ttie  evi- 
dence, of  which  there  was  much,  and  directly 
confilcting,  but  without  here  quoting  in  detail, 
vre  concur  in  the  Judgment  of  the  circuit 
court  In  adjudging  that  there  were  reasonable 
grounds  for  belief  in  the  appellee,  and  that  he 
did  believe,  that,  unless  an  attachment  Issue, 
he  would  lose  his  rent.  Therefore  the  Judg- 
ment  of  the  circuit  court  1b  affirmed,  with 
aamagefl. 


RAY  V.  COMMONWBALTH. 
<Court  ot  Appeals  of  Keatoeky.  Nov.  10, 1807.) 

EtoHICina— THBB4TB— iKSTBDCnOXB — HaHU  LESS 

EnROK. 

1.  It  is  not  prooer  to  give  an  instruction  call- 
ing special  attention  to  evidence  of  threats  by 
deceased  against  accused. 

2.  It  is  not  «Tor  to  Instruct  the  jury  that 
defendant  had  the  right  to  use  such  force  as 
aeemed  to  bim  to  be  necessary  for  his  own  de- 
tone,  "and  no  mxm," 


S.  The  error  in  permlttfair  tiie  commonwialth's 
attorney  to  make  mii^eadioi  statements  in  his  ar- 

Siiment  to  the  ju^  is  harmless  if  it  Is  apMrent 
lat  no  other  verdict  could  have  been  rendered. 

Appeal  from  circuit  court,  Monroe  county. 

"Not  to  be  officially  reported." 

Nick  Ray  was  convicted  of  murder,  and  Mp- 

peals.  Affirmed. 

J.  W.  Compton  and  S.  M.  Payton,  for  ap- 
pellant Sherman  Spear,  Boles  &  Duff,  and 
W.  S.  Taylor,  for  tbe  Oommonwealth. 

BURNAM.  3.  Appellant  was  Indicted  at 
the  June  term,  1806,  of  the  Metcalfe  circuit 
court,  for  tbe  murder  of  A.  W.  Scott.  On  bis 
motion  be  was  given  a  cliange  of  venue  in 
the  case  to  the  Monroe  circuit  court,  and  was 
put  upon  trial  at  the  June  term,  1807,  of 
that  court,  this  being  the  second  term  after 
the  change  of  venue,  and  was  by  the  jury 
found  guilty  of  murder,  and  given  a  life  sen- 
tence in  the  penitentiary,  and  to  revene  that 
Judgment  he  prosecutes  this  appeal. 

The  chief  ground  relied  on  for  reveroal  Is 
that  the  court  erred  to  his  prejudice  in  In- 
struction No.  4,  which  is  In  these  words:  "If 
yon  shall  believe  from  the  evidence  before 
you  that  at  the  time  the  defendant  shot  and 
wounded  the  deceased,  Albert  Scott,  If  he  did 
so,  he  had  reasonable  grounds  to  believe,  and 
did  believe,  that  he  was  in  immediate  danger 
or  apparent  dauger  of  loss  of  life  or  receiv- 
ing great  bodily  harm  at  the  hands  of  said 
Scott,  then  he  had  the  right  to  use  such  force 
as  appeared  to  him  to  be  neceitsary  for  his 
own  defense;  and,  if  he  used  such  force  un- 
der such  circumstances,  and  no  more,  you 
shall  find  him  not  guilty."  It  is  Insisted  by 
counsd  that  It  was  the  duty  of  the  court  to 
have  told  tbe  Jury  In  this  instruction  that  in 
determining  tbe  guilt  or  Innocence  of  defend- 
ant th^  should  consider  any  threats  which 
had  been  made  by  the  deceased  against  the 
Ufe  of  the  accused  previous  to  tbe  homicide, 
and  relies  for  this  contention  on  the  case  of 
Oder  V.  Com.,  80  Ky.  36.  The  opltfion  in  that 
case  does  not  support  this  contention;  on  the 
contrary.  It  Is  expressly  stated  therein  that, 
when  a  person  bas  been  merely  threat»ied 
"by  even  the  most  lawless  character,  it  fur- 
nishes no  legal  excuse  for  taking  his  life.** 
The  facta  in  this  case  are  not  at  all  analo- 
gous to  those  recited  in  the  Oder  Case.  In 
this  ease  tbe  facts  are  these:  A  suit  was 
pending  in  tbe  Metcalfe  circuit  court  between 
appellant  and  deceased  with  regard  to  the 
location  of  a  fence  along  an  alley  In  the  town 
of  Edmonton,  and  on  the  Saturday  morning 
Immediately  preceding  the  beginning  of  the 
circuit  court  deceased  was  taking  depositions 
In  the  ofBce  of  his  brother,  M.  Scott,  to  be 
read  in  his  behalf  in  the  trial  of  that  cause, 
at  which  time  appellant  and  his  counsel  were 
present.  It  appears  from  the  evidence  In  the 
case  that  there  was  lying  on  the  table  Is 
the  office  a  pistol  and  a  ruMr,  the  latter  shut 
up  In  Its  case;  that  the  pistol  banged  to 
the  marshal  of  the  town,  and  had  been  left 
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In  the  ofllce  a  day  or  two  before  by  him;  and 
that  the  racor  banged  to  a  party  who  wae 
In  the  bablt  of  sliaTlng  there.  Appellant  be- 
came Incensed  at  the  sight  of  these  weapons, 
and,  according  to  bis  own  testimony,  left  the 
office,  and  went  downstairs,  armed  hlmsdf 
with  a  pistol,  and  came  back,  although  noth- 
ing offenalTe  had  transpired  at  that  time. 
When  the  parties  in  the  office  had  finished 
the  woA  of  taking  depo8tti(»u,  Basil  Rich- 
ardson and  TheopbUos  and  Wade  Ferrlll,  at 
the  rcqnest  of  deceased,  went  to  measure  the 
gnnnd  which  was  In  contest  In  the  cItII  suit, 
with  a  view  of  testifying,  and  while  they 
were  so  employed  the  accused  came  ap  to 
where  th^  were,  inquired  what  th^  were  do- 
ing, and.  upon  being  informed,  began  Imme- 
diately to  indulge  in  threatening,  abnslTe,  and 
violent  language  towards  deceased,  and, 
pointing  to  a  hole  in  the  ground  where  a  post 
had  been  set,  said,  "Here's  the  place  where 
the  damn  son  of  a  bitch  put  his  fencer'  Jnst 
at  this  time  the  deceased,  iscott,  came  up, 
with  Klnnalrd  and  Shannon,  to  the  same  spot. 
At  the  time  the  accused  made  the  above  re- 
maA,  he  did  not  see  the  deceased,  but,  as 
he  raised  up,  he  saw  blm,  and  immediately 
said.  *^ertf s  the  damn  son  of  a  bitch  now." 
The  deceased  reiriled,  "lliere  is  no  use  for 
any  of  that  here  now,"  and  tamed  aa  If  he 
would  go  away,  and,  aa  deceased  did  this,  ae- 
cnaed  drew  his  pistol,  mshed  upon  him,  say- 
ing, **1  will  give  yon  some  of  it  now,"  and 
when  within  six  or  seven  feet  of  him  fired 
on  him.  Deceased  and  tiie  accused  then 
clinched  each  other  and  Ml  to  the  ground, 
when  accused  succeeded  In  disengaging  htm* 
■df  from  the  deceased,  raised  np,  and  fired 
on  him  three  times;  some  of  the  witnesses 
testifying  that  immediately  before  the  firing 
of  the  second  shot  deceased  appealed  to  the 
accused  not  to  kill  him.  After  the  shooting 
was  over,  the  accused  pitted  up  a  hat  from 
ttie  gronnd,  and,  opon  discoTering  that  it  be- 
longed to  the  deceased,  threw  It  at  him  with 
an  oath,  t^hig  him  to  *^ke  thaf*  The 
proof  shows  that  the  deceased  was  entirdy 
nnarmed,  and  that  he  made  no  attempt  to  at- 
tack the  accused  In  any  wi^.  Wfa^  it  Is 
true  that  some  witnesses  testified  as  to 
threats  on  the  part  of  the  deceased  towards 
accused,  there  was  no  assault,  no  waylaying, 
and  no  attempt  to  injure  Um  proven  or  At- 
tempted to  be  proven.  Under  these  drenm- 
■tances  we  think  it  wonld  have  been  error 
on  the  part  of  the  court  to  have  specially 
called  the  attention  of  the  tary  in  the  ins^c- 
tlon  to  the  threata  testified  to  by  defendant's 
witnesses,  aa  an  this  testlmray  was  before 
the  Jury  as  evidence  and  he  got  the  full  ben- 
efit of  it;  and  this  was  the  view  taken  by 
ttils  court  In  ^  case  of  Bxady  v.  Oom^  11 
BnSh,  286,  where  It  said:  "The  decided  IncU- 
nation  of  the  courts  Is  to  confine  tiw  instmc- 
tlons  as  dosdy  as  possible  to  the  essential 
futs  necessaiT  to  make  out  the  charge  or 
defense,  and  leave  the  evidence  offered  to  es- 
tablish these  facts  to  the  jury  without  com- 


ment If  It  be  once  admitted  that  the  court 
may  and  ought  to  caution  the  jury  to  sero- 
tinlze  closely  one  class  of  evidence^  It  would 
be  difficult  to  give  a  satiafactory  reason  why 
such  caution  should  not  be  Uvea  as  to  every 
other  species.  It  is  most  conducive  to  tlw 
due  administration  of  Justice,  and  most  eon- 
Bonant  with  the  right  of  trial  by  Jury,  to  con- 
fine the  Instructions  of  the  court  as  dos^y 
as  possltAe  to  those  facts  which  must  t>e 
found  by  the  Jury  In  order  to  enatde  them  to- 
ssy that  the  prosecution  or  defense  has  been 
made  out  by  proof,  and  to  leave  the  counad 
to  argue  before  them  all  matters  which  are 
merely  collateral  or  Incidental."  Connsd  al- 
so Insists  that  the  Instruction  should  not  have 
been  qnallfied  by  the  words,  "under  such  df^ 
cumstances,  and  no  more."  We  cannot  con- 
cur In  this  contention.  Accfoaed  had  the  right 
to  use  only  suidi  force  as  appeared  to  him  to 
be  necessary  to  protect  hinuelf  flrom  imme- 
diate danger  of  loss  of  life  or  great  bodily 
harm.  When  he  went  beyond  this  point,  he 
was  no  longer  acting  his  necessary  self-de- 
,  f  enaa 

I  Another  gronnd  relied  im  tor  revensl  Is 
that  tiie  commonwealth's  attorn^  in  his  clo»- 
ing  speech  to  tiie  jury  stated  that  deceased 
had  be«i  shot  in  the  back.  It  la  contended 
by  counsel  for  the  state  that  this  statement 
of  the  commonwealth's  attorn^  was  author- 
ised Xay  the  testimony  of  Dr.  Fedlgo  as  to  the 
location  -of  the  wounds  npon  the  body  of  the 
deceased,  but.  If  tt  be  conceded  that  the  com- 
monwealth's attorn^  was  wrong  as  to  the 
testimony  of  Dr.  Fedlgo  on  this  point.  It  bn» 
been  repeatedly  held  by  this  court  that  if  the 
trial.  In  other  respects,  was  fairly  conducted, 
and  it  Is  apparent  that  no  other  vwdlct  eonld 
have  been  rendered  witbont  misconduct  on 
the  part  of  the  Jury,  tiie  verdict  should  not  be 
set  aside  on  such  a  ground  (see  O'Brien  v. 
Com.,  8»  Ky.  861.  12  S.  W.  471;  BanUn  v. 
Oom.,  82  Ky.  4^;  and  Hourlgan  v.  Com.,  04 
Ky.  B26,  23  S.  W.  S66);  and,  in  onr  opinion, 
no  other  verdict  could  have  been  arrived  at 
the  Jury  from  tiie  testimony  in  this  case. 
The  defendant  has  bad  a  fair  and  Impartial 
trial,  exceptionally  free  from  errors.  The  Id- 
stmctlons,  as  given  to  the  }nry,  were  as  fo- 
vorable  to  the  defendant  as  tiie  law  author- 
ised, and  we  think  they  correctiy  steted  the 
law.  For  the  reasons  Indicated  tht  Jndg^ 
ment  is  affirmed. 


HAGINB  et  al.  v.  COMBS  et  al. 
(Court  of  Appeals  of  Kentudgr.  Nov.  10, 1807.) 
Sales— FA88I  NO  or  Titia 
"niim  lofCB  for  which  the  buyer  agrees  to  pay 
**the  most  that  the  seller  can  get  for  them,  ddlv- 
ered  at  J.  when  measured,"  are  marlced  with  the 
buyer's  brand,  the  title  passes,  nothing  remain- 
ing to  be  done  bj  tbx  seller  exc«>t  to  dellvn  tiie 
logs,  which  he  Is  to  be  regarded  as  nndertaUag 
to  do  as  agent  of  the  buyer. 

Appeal  from  circuit  court,  BreatbMt  county., 
be  officially  reported." 
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Action  ligr  B.  BL  ft  D.  F.  Haffins  a^^nat 
WlUlom  M.  Oomte  and  others.  Jndgmoit  for 
AefeDdanta,  on  venUct  retamed  In  obedience 
to  a.  peremptory  isstmcUon,  and  plaintiffs 
mpSfeaL  Beversed. 

O.  W.  Fleoor,  J.  B.  Marcum,  and  W.  W. 
Tnngban.  tor  appelant!.  J.  J,  a  Bach  and 
W.  W.  McOnlre.  for  app^leea. 

TTAZTBTtRIGG,  J.  Appellants  and  an^onees 
claimed  to  be  tbe  owners  of  co'taln  saw  logs 
In  Bresthttt  conn^,  Ky..  by  purchase  from 
the  same  orlgbal  owner.  Appellants  Insist 
that  they  were  tbe  first  purchasers,  and  the 
sole  question  In  this  case  Is  whether  tbe  title 
passed  to  appellants  under  the  state  of  facts 
presented  In  this  record.  The  only  material 
evidence  bearing  upon  the  issue  is  given  by 
tbe  appellant  D.  F.  HaKlns,  and  Is  as  follows: 
"I  am  one  of  the  plalntlCFs  in  this  action.  I 
tMUght  the  logs  claimed  by  the  plaintiffs  In 
this  action,  from  H.  D.  Back,  for  myself  and 
B.'  M.  Hagins,  Had  two  trades  with  Back. 
Sold  him  some  goods  and  a  log  wagon,  and 
he  gave  me  his  note.  The  note  recites  that 
he  was  to  pay  same  In  logs  delivered  at  Jack- 
son. Said  note  reads  as  follows:  '$140. 
Jackson,  Ky.,  Dec.  18th,  1893.  One  day  after 
date.  I  promise  to  pay  to  the  order  of  B.  M. 
and  F.  Haglna  one  hundred  and  forty  dollars, 
wltti  Interest  at  8%  until  paid;  value  received. 
The  above  amoimt  to  be  paid  In  logs  at  mar- 
ket price  In  the  spring  of  18&i,  delivered  at 
Jackson.  H.  D.  Back.*  Some  time  after  tbis 
Ix>ge  Terrell  sued  out  an  attachment  against 
Back;  and  I  went  to  Back,  and  proposed  to 
boy  the  logs.  This  was  In  February,  18&4. 
He  agreed  to  sell  same  to  me,  and  we  made 
tbe  trade.  The  logs  at  that  time  was  at  the 
month  of  Boark's  Branch  of  Quicksand,  about 
three  miles  above  Jackson,  and  down  Quick- 
sand, below  tbe  mouth  of  said  branch,  at 
Back's  house.  I  took  possession  of  the  logs, 
and  branded  them  with  a  large  *0.'  I  brand- 
ed all  the  logs  Back  had  at  the  mouth  of  said 
branch,  and  I  gave  him  the  branding  ham- 
mer, and  he  took  It  down  to  whera  the  other 
logs  were,  and  had  them  branded.  Under  our 
trade,  and  by  Hie  terms  of  same,  the  logs  were 
delivered  Into  my  possession,  and  were  to  be- 
come onr  property,  and  he  [Back]  was  to  rui 
tbem  to  Jackson  for  me.  We  did  not  measure 
the  logs,  as  H  was  raining,  nor  did  we  agree 
upon  tbe  price  ezc^  In  this  way:  I  was  to 
pay  him  for  the  logs  the  most  that  he  conld 
get  offered  in  money  for  them  delivered  at 
Jackson  when  measured." 

It  Is  a  well-serttied  principle  of  law  that 
where  there  Is  a  contract  for  the  sale  of  per- 
sonal property  In  a  deliverable  state,  but  the 
seller  Is  bound  to  weigh,  measure,  test,  or  do 
some  other  act  or  thing  with  reference  to  the 
property  for  the  purpose  of  ascertaining  the 
price,  the  property  or  title  does  not  pass  un- 
til such  act  or  thli^  is  done.  But  It  Is  other- 
wise where  nothing  remains  to  be  done  by  the 
■^er,  and  tt  appears  that  the  parties  Intended 


tSiat  the  tide  to  tbe  pn^sFty  should  pass  Im- 
mediately; and  this  Is  true  though  It  Is  sub- 
sequently to  be  w«lt^ed  or  measured  In  order 
to  ascertain  tbe  total  amount  of  the  price. 
We  are  of  opinion  that  tiw  title  passed  im- 
mediate upon  the  Inandlng  of  the  logs,  and 
that  this  was  the  Intention  of  tbe  parties,  and 
tiiat  the  sale  was  ttxea  and  thwe  completed. 
It  Is  Insisted  by  appellees  that  the  sale  was 
not  complete,  for  tbe  reason  that,  1^  tbe 
tenns  of  the  contract,  the  seller  (original  own- 
er) was  to  deliver  the  logs  at  Jackson,  Ky., 
a  point  some  dlstaaice  from  the  piace  of  sale, 
and  tbIs  was  a  condition  precedent.  Whfle 
It  Is  true  tbe  seller  was  to  deliver  the  logs  at 
Jackson,  yet  we  are  of  opinion  that  H  was  fbs- 
Intention  of  the  parties  that  such  delivery  was 
to  be  made  by  the  seller  as  the  agent  of  tbe 
buyer.  Discussing  this  question  In  tbe  case 
of  Terry  v.  Wheeler,  25  N.  T.  B20,  that  court 
said:  "Where  the  sale  appears  to  be  absolute 
and  the  Identity  of  the  thing  fixed,  •  •  • 
we  can  see  no  reason  for  the  Inference  that 
the  property  remains  In  the  seller  mer^  be- 
cause he  agrees  to  transport  It  to  a  given 
place;  *  *  *  and,  In  carrying  it,  the  seller 
acts  as  bailee  of  the  buyer."  "Symbolical  de- 
livery of  a  large  number  of  logs  lauded  on  a 
stream,  preparatory  to  driving.  Is  sufflcieut  de- 
livery, even  as  agalust  aul^equent  purchaserSr 
where  •  •  •  the  vendee's  mark  Is  put  up- 
on the  logs  as  they  are  thus  landed,  although 
the  vendor  is  bound  by  the  contract  of  sale  to 
deliver  the  logs  at  a  specified  place,  which  la 
many  miles  below  tbe  landing."  MUl  Co.  v. 
Brown,  99  Am.  Dec.  752.  The  court  erred  In- 
glvlng  peremptory  Instructions  for  the  appd- 
lees,  and  the  Judgment  Is  revosed  for  pzo> 
ceedlngs  consistent  herewith. 


BURKB  V.  SHANNON. 
(Conrt  of  Aiveali  of  Kentucky.  Nov.  10. 188T> 

PlBADIXS— BtBIKIKO  out  ATBSMSSTi  — SaLBS  — 

PASSIKO  or  TlTLB. 

1.  In  an  action  to  recover  the  price  of  personal 
property,  it  is  proper  to  strike  from  the  snswer 
averments  setting  up  the  contract  as  defendant 
understood  it;  such  averments  being  but  a  de- 
ninl,  in  anotlier  form,  of  the  allegations  of  the  ps* 
tition  already  denied. 

2.  Upon  an  issue  as  to  whether  the  t^tle  to  hay, 
f«r  the  price  of  which  plaintiff  sued,  had  passed 
at  the  time  the  hay  was  burned,— defendant 
claiming  that  he  agreed  with  plaintiff  that  after 
he  had  baled  and  weighed  certain  bay,  bou^ 
from  M.,  he  would  bale  and  weigh  all  the  hoy 
plaintiff  could  then  niare,— teatimony  of  M.  to 
the  effect  that  plaintiff  asked  him  to  agree  to  let 
defendant  tmle  and  weit^  plaintiff's  hay  before 
defendant  baled  and  weighed  his  hay  was  irrele- 
vant. 

8.  The  title  to  the  property  passes,  and  Its  loss 
by  fire  is  the  loss  of  U>e  buyer,  when  it  is  left 
with  the  seller  nntil  the  performance  of  snlMe- 
quent  acts  bj  ^  buyer,  such  as  weighing  or 
measuring. 

Appeal  from  circuit  court,  Boyle  county. 

'•Not  to  be  officially  reported." 

Action  by  James  Shannon  against  J. 
Burke  to  recover  tbe  price  of  personal  proper- 
ty sold  toy  plaintiff  to  defendant  Verdict 
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and  Judgment  for  plalnttfl,  and  defendant  ap- 
peals. Affirmed. 

Robert  J.  Breckinrldee,  for  awelUnt  Rob- 
ert TT^^wUny  and  J.  W.  RawUngs,  tot  ai^lee. 

EU.ZELRIGG,  J.  This  action  was  Institut- 
ed In  the  Boyle  circuit  court  by  James  Shan- 
non, plaintiff,  against  J.  W.  Burke,  defendant, 
to  enforce  the  payment  of  the  purchase  price 
of  a  lot  of  hay  sold  by  [rialiiUff  to  defendant 
The  petition  alleges  that  In  18^  the  plaintiff 
sold  to  defendant  eight  staclcs  of  hay,  to  be 
paid  for  January  1,  18&4,  at  the  price  of  4ZV^ 
cents  per  100  pounds;  "the  weight  of  which 
hay  the  defendant  was  to  ascertain,  and 
which  hay  was  left  on  plaintiff's  farm,  and 
left  there  by  defendant,  for  the  purpose,  afore- 
said, of  ascertaining  the  weight  of  same,  but 
defendant  never  weighed  said  hay."  The 
plaintiff  further  states  in  bis  petition  the 
weight  of  the  hay,  and  prays  Judgment  for 
9238.  The  defendant  filed  an  answer  deny- 
ing each  allegation  of  the  petition,  and  fur- 
ther pleaded  as  a  defense  that  In  18d3  he 
bought  of  Brisco  &  McPerran  a  certain  lot  of 
hay,  to  be  haled  and  weighed  by  him  (defend- 
ant), and  that  he  agreed  with  plaintiff  that, 
after  be  bad  baled  and  weighed  the  hay  of 
Brisco  &  McFerran,  he  would  bale  and  weigh 
all  the  bay  plaintiff  could  at  that  time  spare, 
and  that  he  would  pay  42^  cents  per  100 
pounds  for  all  the  hay  he  recelTed  from 
plaintiff,  but,  before  defendant  had  baled  and 
weighed  the  Brisco  &  McFerran  hay,  plain- 
tiff's hay  was  destroyed  by  fire;  and  defend- 
ant never  received  any  hay  from  plaintiff,  and 
did  not,  therefore,  owe  him  anything  therefor. 
Upon  motion  of  plaintiff,  that  part  of  the  an- 
swer setting  up  the  contract  as  defendant  un- 
derstood It  was  stricken  out,  and  we  think 
properly  so.  It  was  simply  a  further  denial 
by  defendant,  In  another  form,  of  the  state- 
ments of  plaintiff's  petition;  and  proof  of  such 
contract  could  have  been,  and  was,  heard  un- 
der the  Issue  made  by  the  allegationa  of  the 
petition,  and  a  plain  denial  thereof  by  the  an- 
swer. Upon  trial  of  the  issues  made,  a  Jury 
found  a  verdict  for  the  plaintiff. 

It  Is  Insisted  that  the  judgment  should  be  re- 
versed because  the  court  Instructed  the  Jury 
not  to  consider  the  statement  made  by  tbo 
witness  McFerran  to  the  effect  that  plaintiff 
came  to  witness,  and  asked  him  to  agree  to 
let  defendant  bale  and  weigh  plaintiff's  hay 
before  defendant  baled  and  weighed  the  hay 
of  witness.  We  think  this  testimony  irrele- 
vant and  immaterial,  and  that  It  waa  properly 
refused  by  the  court 

The  defendant  further  complains  of  the  in- 
struction given  by  the  court  which  told  the 
Jury  that  if  they  believed  from  the  evidence 
that  plaintiff  nnd  defendant  made  an  agree- 
ment, by  the  terms  of  which  defendant  was 
to  take  all  the  hay  then  on  plnintifTs  meadow, 
at  the  price  of  42%  cents  per  100  pounds,  that 
the  bay  should  remain  on  plaintiff's  land  until 
defendant  weighed  the  same,  and  that  It  was 


to  so  remain  that  defendant  might  ascertain 
the  weight  thereof,  and  noting  further  was 
to  be  done,  then  the  tltie  to  the  hay  passed  to 
defendant,  and  tliey  should  find  for  plaiirtlff, 
though  the  hay  was  burned  before  It  was 
baled  or  weighed,  and  that  unless  they  be- 
lieved that  this,  and  no  other,  was  the  contract 
between  the  parties,  tbey  should  find  for  the 
defendant.  We  think  the  Instruction  clearly 
embodies  the  law  of  this  case.  Where  one 
purchases  personal  property  of  another,  and 
the  buyer  leaves  It  with  the  seller  until  the 
performance  of  subsequent  acts  by  the  buyer, 
such  as  weighing,  measuring,  or  otherwise  ns- 
certfllnlng  the  quantity.  It  Is  left  at  the  risk  of 
the  buyer,  unless  there  Is  an  express  contract 
to  the  contrary;  the  tltie  havli^  passed  Im- 
mediately upon  the  trade  being  closed.  Thla, 
however,  Is  not  so  when  there  are  conditions 
precedent  to  be  performed  by  the  seller.  Mr. 
Benjamin,  In  his  late  work  on  Principles  of 
Sales  (page  73),  in  laying  down  the  rale  that 
when  the  seller  Is  bound  to  weigh,  measure, 
test  or  do  some  other  act  or  thing  In  refer- 
ence to  the  property,  for  the  purpose  of  ascer- 
taining the  price,  the  property  does  not  pass 
nntll  such  act  or  thing  be  done,  says:  "It  Is 
otherwise  when  nothing  remains  to  be  done 
by  the  seller,  and  It  appears  that  the  parties 
Intended  that  the  property  In  the  goods  should 
pass  Immediately,  as  where  all  of  a  certain 
lot  of  hay  In  a  rick  or  bam  Is  sold  at  an 
agreed  price  per  ton,  the  same  to  be  baled  and 
weighed  by  the  buyer;*'  citing  In  support  of 
the  Illustration  the  case  of  Kohl  v.  Lindley,  39 
111.  195-199;  Phillips  v.  Moor,  71  Ma  78-«l. 
The  pleadings  and  proof  In  this  action  do  not 
Indicate  that  there  were  any  conditions  prece- 
dent to  be  performed  by  plaintiff,  as  contend- 
ed. The  hay  was  to  be  baled,  weighed,  and 
paid  for  by  defendant;  and  the  Jury  so  found, 
under  proper  liutractlonfl.  The  Judgment  te 
affirmed. 

HAOZNS  V.  WmTAEBB  et  aL 
(Oonrt  of  Appeals  of  Kentndqr.  Not.  6,  1807.) 

BODNDARIBS— PaHOI.  EvrDBKOB. 

Parol  evidence  Is  admissible  to  show  the 
line  actually  run  and  marked  fay  a  sarveyor, 
thongb  it  deviates  from  the  coarse  called  for. 

Appeal  from  circuit  court,  Breathitt  coanty. 

"Not  to  be  offldally  reported." 

Action  by  D.  B.  Hai^na  against  W.  1. 
Will  taker  and  otiim  for  tcespaaa  on  land. 
Judgment  tar  deCendants  on  a  retdlct  rft- 
tnmed  In  obedience  to  a  peremptory  Instm^ 
tlon,  and  plaintiff  appeals.  Rerecaed. 

J.  J.  0.  Bach,  for  appellant 

BURNAM,  J.  This  suit  was  Instituted  by 
appellant  against  appellee  for  trespass  on 
his  land,  and  for  damages  for  cutting,  carry- 
ing away,  and  conversion  by  appellee  of  cer- 
tain timber.  Appellee  set  up  claim  to  the 
same  land,  and  the  question  Involved  Is  the 
proper  location  of  one  of  the  boundary  lines 
of  the  patent  of  the  land  claimed  by  ap* 

Digitized  by  GooqIc 


K70  MOOAULET  V.  OALLOWAT. 


pelUmt,  wblcb  also  Inrolrat  appellee's  title. 
Tht  erktettce  skovm  that  Daniel  HagliiB,  ttw 
(ktber  oC  appeUaat,  owaed  a  iam  lylnc  o» 
both  aides  of  Qnlckuad  ereak.  In  BreatUtt 
C0UBI7,  «ui4  tbat  tbla  fiinn  ^tended  to  tba 
top  of  the  ridce  an  each  aide  of  tba  creek; 
tbat  there  la  a  brancb  known  aa  tlie  "Dnm- 
bettle  Branch"  that  riaea  on  the  south  slda 
of  tba  ridge  on  the  south  aide  of  Qnktaand 
creelB,  and  offBoeite  Hatfna'  farm;  tbat  In 
laos  HagLna  obWned  a  patwt  for  100  acres 
of  land  on  the  bead  of  tbla  branch,  the 
«fteet  ot  which  waa  to  extend  hla  farm  oTer 
tbe  top  of  the  ridge.  The  bcfflnidBg  corner 
of  hla  patmt  fa  a  gap  between  Dombettie 
twancb  and  Qalcksand  credc;  thence  noith* 
50  d^rees  east,  22  poles,  to  a  pine;  thence 
north,  45  degrees  west.  107  poles,  to  a  white 
oak  and  service.  The  evidence  shows  tbat 
there  la  a  marked  line  from  this  pine  along 
the  top  of  ttie  ridge  to  tbe  white  oak  and 
aerrlee  called  for  In  the  patent;  that  this 
*  la  a  curved  line,  running  around  the  head 
of  tbe  bcanch,  and  bordering  on  tbe  Sne  of 
tbe  Hagtaw  farm,  while  the  Une  caBed  tor  in 
tbe  patent  la  a  stral^t  Une  from  the  |)lne  to 
the  wUte  oak  ttnd  swvlce,  leaving  out  of 
tbe  patort  boundary  tbe  bead  of  the  Iwancb, 
"Manj  years  after  the  date  of  appellant's 
patent,  appellee  obtained  a  patent  for  that 
portion  of  the  land  lying  betweoi  the  straight 
line  as  called  for  in  tbe  pat«it  and  the  mark- 
ed  line  along  tbe  tc^  of  the  ridge,  and  bordeos 
Ing  OD  ai^laul^a  farm,  being  a  narrow  atrip 
separating  the  land  covered  by  i4)pdlantT8 
patcst  of  1B06  &om  tbe  residue  of  his  tract, 
which  it  was  evidently  the  Intention  of  aj>- 
pellant  to  patent  Appellant,  after  provlDg 
trevaaa,  offered  to  iirove  by  one  of  the 
cbaln  carriers,  and  anotber  petaon  who  was 
preset,  that  when  the  aarvey  upon  which 
the  Hagina  patent  was  issued  was  made  the 
■vrr^or  marked  a  Une  along  the  top  of 
ttie  ridge  bordering  on  fine  Baglns  home 
farm;  that  Daniel  Haglrts  directed  how  tbe 
Une  ahoold  be  made,  and  marked  it  as  it  ran, 
and  that  the  marked  line  along  the  top  ot  the 
ridge  spoken  of.  by  ^peQant  in  bis  testimony 
waa  the  Une  actually  made  by  the  surveyor; 
tbat  tbey  bad  run  tbe  line  from  the  pine 
to  tba  white  oak  and  service,  and  that  a 
straight  Une  between  them  was  not  the  Une 
made  by  the  surveyor  at  the  time  the  survey 
waa  made.  This  testimony  was  excepted  to 
by  appeUee,  and  tbe  court  below  sustained 
the  exception,  and  refused  to  allow  appellant 
to  show  the  location  of  the  Une  marked  by 
tbe  surveyor  parol  evidence,  and  Instruct- 
ed the  Jmry  to  find  for  appeUee.  From  the 
judgment  rendered  on  that  andlpg  this  ap- 
peal Is  prosecuted,  and  reversal  asked. 

In  passing  upon  this  question  in  the  case 
of  Lyon  V.  Ross.  1  Bibb,  467,  tbe  court  said: 
"In  surveys,  where  a  Une  has  not  In  fact 
been  ran,  or.  If  run,  no  objects  existed  on 
tbe  direction  of  the  line  to  Klve  it  locality, 
or  tboae  tbat  eoletod,  being  of  a  perishable 
nature,  have  become  extinct,  to  ascertain  tbe 
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line  in  question,  the  conrae  called  toi  of  iso* 
asalty  moat  be  adopted  m  Oe  only  practlC' 
able  mode;  but,  vriien  ascertained,  and  mark  * 
ed  by  natural  or  artUUdal  obdecta,  It  woud 
eeem  meet  reasonable  that  tt  ahonld  reeoalB 
to  be  eensidered  as  the  propw  boundary  of 
tbe  Biirvey,  notwithstanding  It  might  after^ 
wards  be  found  to  deviate  somewhat  tnmi 
a  rec  till  near  direction.  To  mMtltoto  the 
rectilinear  line  Instead  of  tiie  Une  actually 
ru  and  located  by  natural  or  artificial  ol>- 
Jects,  as  tbe  test  of  right  between  parties, 
would  be  subjecting  men  to  tba  Incon- 
▼enlence  ct  being  governed  1^  a  cole  wblcb 
waa  invlalbla  and  imtanglble,  and  capable  ef 
being  known  but  by  a  few;  inatead  of  be- 
ing governed  by  a  rule  which  is  an  object 
of  sense,  and  equaUy  capable  of  being  Icnown 
to  alL"  In  the  case  of  Cowan  t.  FaunUeroy, 
2  Bibb,  261,  the  court  says:  "It  Is  contended 
that,  where  the  patent  deacrlbea  the  line,  as 
In  the  present  case,  by  Ite  course  only,  with- 
out referMMe  to  natnral  or  artificial  ot^ceta, 
that  it  weeld  be  oontradlcttog  tbe  record  by 
parol  proof  to  admit  evidence  to  establish  a 
auufced  Una  deviating  from  the  oenzee  caUed 
tot.  lUs  would  be  true  It  where  a  Une  la 
described  by  Ha  course  only,  a  mathematkal 
Une  in  the  cause,  either  acoocdlng  to  the 
true  moddian  or  the  magnetic  variation,  waa 
Intended;  bbt  it  la  qiivebttided  tbat  this  la 
a  miacono^rtloD  of  tbe  tme  meaning  ol  such 
a  deecriptiott  of  Iwundary.  Boch  a  Une  waa 
never  ran  in  any  snirey,  and  it  la  impostfUe 
to  be  ascertained  with  perfect  predaKm  and 
o«taln^  by  any  human  means.  It  seems 
more  rattlonal  to  presume  the  description  of 
a  Une  by  Us  course  to  be  applicable  to  the 
Use  aa  aetnaQy  ran  and  marked  by  the  enr- 
vqror  thaja  to  one  which  never  was  ma 
cKisto  oaly  In  idea,  aad  Is  Invnietlcatae  to 
be  aaoertalned  wltb  entalnty.  •  •  •  No 
nto  ot  evidence  wUl  be  violated  In  the  ad- 
■dstfon  of  proof  to  sbow  tbe  Une  as  actually 
ran  and  mariced  by  tbe  snrvevor,  tbongh  It 
abeuld  deviate  in  some  meaaure  tnm  a  direct 
mathematical  Una  The  propriety  of  admlt- 
tlag  mu±  evidence  is  amply  st^iported  opoa 
tba  Bcore  at  precedent."  This  rule  has  often 
been  opprored  by  this  court,  and  we  are 
therefore  of  the  opinion  that  the  court  below 
erred  In  rejecting  tbe  parol  evidence  in  re- 
gard to  the  marlted  line  at  the  date  of  tbe 
survey.  Tbat  the  entry  ot  land  which  has 
already  been  surveyed  and  patwted  to 
another  Is  void  haa  been  rei>eatedly  adjudg- 
ed by  this  court  Fw  the  reasons  indicated, 
the  judgment  Is  reversed,  and  cause  remand- 
ed for  proeeedinga  coneistant  with  this 
opinion. 


McCATJIiBr  V.  GALLOWAY. 
(Court  of  Aiqteala  of  Kentucky.   Nov.  19,  1897.) 
Loss  or  Dbbd — Sdit  to  Compel  Orantob  to  Ex- 

BCPTK  AltOTHKR  DeRD— 0>9TS. 

1.  Tboi^b  it  may  be  that  plaintjfE,  havlDg  br 
his  own  fault  lost  s  deed  from  defeodaat  to  hfai 
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fnator  before  tt  was  recorded,  ooald  not  ctun- 
pel  deCeodaoA  to  ezecnte  another  deed,  It  waa 
ffoper  to  direct  a  commissiotier  to  coiiTer  oo 
her  part 

2.  Thoo^  plaintiff  had,  by  his  own  fanlt,  loat 
a  deed  from  defendant,  yet,  defendant  having 
resisted  the  suit  to  obtain  another  conveyance,  it 
was  proper  to  reader  jadgment  against  her  for 
the  costs  accomulated  by  reason  of  her  defense; 
and,  thongii  the  judgment  was  erroneous  in  In- 
dnding  other  co^a,  yet^  the  excess  being  small, 
there  can  be  no  rerenal  on  that  acemutt 

Appeal  from  drcolt  court,  Muhlenberg  coun- 
ty. 

'■Not  to  be  officially  nported." 

Action  by  William  Galloway  agalmrt  Annie 
B.  McCanley  to  obtain  a  conveyance.  Jud^ 
ment  for  i^ntlff,  and  defendant  aK>ealfl. 

Affirmed. 

Johnson  &  Wlckliff,  and  S.  P.  Love,  for  ap- 
pellant   W.  H.  Yost  and  B,  T.  Thomas,  Jr^ 

for  appellee. 

6UFFY.  J.  This  action  vas  Instltated  by 
William  Galloway  for  the  purpoae  of  ob- 
taining conTeyance  of  a  certain  lot  or  parcel 
of  ground  at  Central  (Mty,  Ky^  claimed  by 
plaintiff  to  haTe  been  porchaaed  from  Jerry 
Klrtley.  The  material  aU^attma  of  the  peti- 
tion as  amended  claimed  that  appellee  pur- 
chased tiie  lot  from  Klrtl^,  and  obtained  a 
deed  duly  acknowledged  therefor*  whlcb  was 
1^  accident  burned  up  and  destroyed  before 
being  recorded;  and  also  that  the  same  land 
had  been  conveyed  by  the  ai^lant,  Annie 
UcGanl^,  to  the  said  Jerry  Klrtley,  by  deed 
duly  signed  and  acknowledged,  but  whlcb 
had  never  been  placed  on  record,  and  was 
then  lost,  or  at  least  not  In  appellee's  pos- 
session. The  heirs  of  Klrtl^  (he  bebig  dead) 
were  made  parties  to  the  suit,  as  was  ap- 
pellant Some  defense  was  made  upon  the 
part  of  Klrtley's  heirs,  and  appelant,  by 
answer,  admitted  ttae  sale  and  conveyance 
to  KlrUey  of  a  part  of  the  lot  claimed,  to 
wit,  40x65  feet,  but  denied  any  sale  or  c<m- 
v^auce  oir  the  residue.  After  Issue  Jtdned. 
and  proof  taken,  the  court  rendered  A  judg- 
ment In  favor  of  aj^llee  for  a  conveyance 
of  the  land  claimed,  sul^ect  to  the  life  eatate 
ot  Jerry  Klrtl^s  widow,  and  rend««d  judg- 
ment against  the  defendant  for  the  costs 
expended,  and  from  that  Judgment  this  q>- 
peal  Is  prosecuted. 

We  do  oat  concur  In  appellant's  conten- 
tion that  this  was  a  suit  simply  to  quiet 
titte,  but  was  manifestly  a  suit  to  obtain 
a  conveyance;  and,  whfle  It  may  be  true  tiiat 
Annie  McGauley  could  not  have  been  com- 
pelled to  make  any  ccmveyance  to  the  lot 
sold  to  him,  the  appellee  having,  by  hla  own 
fault,  lost  or  misplaced  the  deed,  yet  it  was 
proper  for  the  court  In  such  a  case  to  direct 
the  commissioner  to  convey  on  ha  part,  to 
the  end  that  a  clear  legal  title  to  the  lot 
should  be  made. 

It  Is  also  liulsted  by  appellant  that  the 
Judgment  for  costs  Is  erroneous  against  her. 
It  will  be  seen,  however,  that  appellant 


denied  the  tiOM  sought  by  appdlee,  and  tiiat 
denial  was  the  cause  of  the  accumulation  of 
a  large  portion  of  the  costs,  and  we  are  not 
disposed  to  reverse  the  jndgment  on  account 
of  flie  Jndgment  tor  costs,  which.  If  at  all 
erroneous,  Is  erroneous  to  a  very  sm^  ex- 
tent  The  KSrdeys  have  not  appealed,  hence 
we  need  not  discuss  the  ivoprlety  of  thd 
Jndgment  as  to  tbem.  It  seems  to  us  that 
the  sale  and  conveyance  of  the  entire  lot  In 
contest  lyy  appellant  to  Klrtley  and  by  mrt- 
ley  to  appellee  was  dearly  iwoven,  and. 
besides,  the  appelant  In  this  case  did  testify 
on  her  own  behalf;  hence  the  testimony  on 
behalf  of  an>ellee  Is  entirely  uncontradicted 
by  any  opposing  testimony.  Fcff  the  rea- 
stms  Indicated,  the  Judgment  Is  affirmed. 


BRASHBAR8  v.  HOLCOMB  et  al. 
(Court  of  Appeals  of  Kentucky.  Nov.  IB,  189T.) 

APPSAI<— GBBTiriOATS    TO   TKASaOBIPT  —  Fixu. 

1.  The  certificate  of  the  derk,  to  a  transcriDt, 
that  the  foregoing  is  a  "copy.  In  sabetance,  of  the 
record"  In  a  certain  case,  is  not  a  compliance 
with  Civ.  Code,  §  7S7,  snbsec.  12. 

2.  An  order  directing  a  specific  attadiment  to 
issue  upon  execution  of  a  bond  Is  not  such  a  final 
order  as  is  appealable. 

Appeal  from  circuit  court,  Letcher  county. 

"Not  to  be  officially  reported." 

Actl<m  by  Susanna  Holcomb  and  others 
against  Robert  O.  Brashears.  Ord»  for  a 
specific  attachment,  and  defoidant  appeals. 
Dismissed. 

B.  O.  Brashears,  In  pro.  pec.  John  L.  Scott, 
for  appeDees, 

WHITE,  J.  This  record  Is  very  Imperfect, 
and  the  certificate  of  the  clerk  thereto  reads: 
•  •  do  hereby  certify  that  the  forego- 
ing Is  a  copy,  in  substance,  of  the  record,"  etc 
This  Is  not  a  compliance  with  subsection  12 
of  section  737  of  eivU  Code.  This  appeal  Is 
prosecuted  from  an  order  of  the  Letcher  cir- 
cuit court  directing  a  ^edfic  attachment  to 
Issue  for  two  mules,  the  property  of  appel- 
lant, upon  the  execution  of  a  bond  to  secure 
appellant  If  the  attachment  was  wrtKigfuIly 
sued  out  There  Is  no  Judgment  dlspi^lng  of 
this  attachment  The  order  appealed  from  Is 
not  such  a  final  order  as  will  authorize  an  ap- 
peal to  this  court.  Wherefore,  this  court  hav- 
ing no  Jurisdiction  of  the  appeal,  and  thore 
being  no  judgment  rendered  by  the  Letcber 
circuit  court,  this  appeal  Is  dismissed. 


JOHNSON'S  ADBTX  v.  HALDBMAN  et  al. 
(Court  of  Appeals  of  Kentnclty.  Nov.  6,  1897.) 

LiBBL  AMD  SLASDBB— BUHVIVJIL  OV  ACTIOS. 

An  action  for  libel  ts  an  action  for  slander, 
within  the  meaning  of  Ky.  St.  S  10.  and  do** 
not,  therefore,  snrvive  the  death  of  the  plain- 
tiff. 

Appeal  from  circuit  court.  Laurel  eonnty. 
"To  be  officially  reported^  t 
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Actkm  lu  Andrew  Jolumn  asalost  W.  W. 
Haldcmaa  and  otiien  fw  Ilbd.  Judgment 
dtoTnlwiIng  tbe  actioii  upcm  deatb  of  plaintiff, 
and  plaintiff's  admlnistratrtx  appeals.  At- 
Armed. 

R.  D.  Hill,  for  am>^laut.  F.  Hagan,  for 
appdlees. 

BURNAM,  J.  Tbe  only  question  In  this  case 
IB  whether  an  action  for  libel  surrlTes  tbe 
death  of  the  plaintiff.  Appellees  were  sued 
by  Andrew  Johnson  for  publishing  an  alleged 
libel  against  him.  Before  trial,  ha  died,  and 
his  administratrix  moved  the  court  to  reviTe 
the  action  in  her  name.  This  the  court  re- 
fused to  do;  holding  that  the  action  was  em* 
braced  by  the  provisions  of  section  10  of  the 
Kentucky  Statutes,  under  the  word  "slander." 
By  that  section,  actions  for  slander  do  not 
sunrlTe.  As  libel  Is  not  named  In  that  sec- 
tion, the  question  Is,  does  the  word  "slander** 
embrace  Ubel?  The  word  "slander"  la  the  gen- 
eral and  original  word  for  all  kinds  of  defa- 
mation. One  can  be  defamed  by  words  spo- 
ken,  words  written,  or  by  signs  or  pictures, 
and,  when  so  defamed.  It  Is  called  slander; 
and  the  word  "slander,"  in  the  statute,  we 
think,  was  Intended  to  embrace  all  these  va- 
rieties of  defamation.  There  Is  nothing  In  the 
statute  which  shows  that  the  word  was  In- 
tended to  be  limited  in  Its  meaning  to  oral 
slander.  Webster  defines  "slander"  as  defa- 
mation generally,  whether  oral  or  written, 
but  goes  on  to  say  that  In  modern  usage  it 
bas  been  limited  to  defamation  by  words 
spoken.  Bac.  Abr.  says:  "Slander  Is  the 
publishing  of  words,  in  writing  or  by  speak- 
ing, by  reason  of  which  the  person  to  whom 
tbey  relate  becomes  liable  to  suffer  some 
corporal  punishment."  Esp.  N.  P.  496,  says 
In  regard  to  the  action  of  slander:  "Slander 
Is  the  defaming  a  man  in  his  reputation,  by 
spealdng  or  writing  words  from  whence  any 
Injury  in  character  or  property  arises,  or  may 
arise,  to  falm  of  whom  the  words  are  used, 
and  may  be  committed— First,  by  words;  sec- 
ond, by  writing  (which  Is  called  ilbel');  third, 
by  picture,  or  represratation  of  that  sort" 
F(^kard  Starkey  says;  "The  term  'slander' 
was  formerly  used  to  embrace  written  as 
well  as  oral  defamation.'*  2  Kent,  Oomm.  p. 
16,  draws  the  distinction  between  spoken 
and  written  slander;  treating  the  word  "slan- 
dsi"  as  comprehensive  enough  to  embrace 
tK)tb  oral  and  written  defamation.  It  has 
never  been  the  policy  of  the  law  to  keep  alive 
actions  of  this  character  after  the  death  of 
the  plaintiff.  For  tbe  reasons  indicated,  the 
Judgment  of  the  lower  court  Is  affirmed. 


ODLLINS  et  al.  v.  THOMPSON  et  al. 
(Ooort  of  Appeals  of  Kentucky.  Nov.  13,  1897.) 

Co!Ts-ntocTioM  or  WiLi^DErB*aiBi,B  Feb. 
Under  a  devise  by  a  testator  to  his  three 
nieces,  "and.  In  case  either  of  them  die  without 
issue  of  tlieiT  bodies,  the  portton  of  such  one 
dying  to  be  eqaally  dirldM  betwsai  the  sar- 


vlvors,"  each  of  tiie  nieces  takes  tiie  fee  tai 
ber  share,  subject  to  be  defeated  in  the  event 
of  her  death  withont  IsBue  at  any  time,  and  not 
merely  to  the  event  of  ber  death  without  issue 
dariDC  the  lifetime  o<  the  testator;  the  role  ap- 
plying to  a  devise  over  in  tlK  evrat  of  the  deam 
of  a  remainder-man  having  no  application. 

Ai^eal  from  drcnlt  oonrt,  Jefferson  eonstr. 

**Not  to  be  officially  reportied." 

Action  by  the  Fidelity  Tmst  ft  Safety- 
Vault  Company,  trustee,  against  ESIa  Thomp- 
son and  others,  for  the  construction  of  a  will. 
Judgment  construing  will,  and  Hilton  Collins 
and  others  appeal.  Reversed. 

Simrall,  Bodley  &  Doolan  and  B.  F.  Wash- 
er, for  appellants.  Randolph  H.  Blaine,  for 
appellees. 

OUFFY,  J.  The  FldeUty  Tnut  A  Safety- 
Yanlt  Ckimpany,  tmstee  of  Mn.  BUa  Thomp- 
son, Instituted  snlt  In  tbe  JeffecMm  drcnlt 
comrt,  chancery  divislni,  agataut  1^  Blla 
Thompson,  etc.  One  of  the  objects  of  this 
salt  was  to  obtain  the  constractio&  <it  the  vrlll 
of  Isabella  Barnes.  Ella  Thompson  answer- 
ed, and,  for  answer  and  cross  petition,  claim- 
ed that  she  was  the  owner  In  fee  of  the  prop- 
erty dcTlsed  to  bra-  bjy  the  will  of  said  Isa- 
bella Barnes.  Anna  Olltner  and  Hlltint  Col- 
lins filed  tonnrrers  to  the  peUtlon,  which  de- 
mnrrers  were  overruled  by  the  court;  and, 
Collins  and  Glltna  failing  to  plead  fartha>, 
tbe  court  adjudged.  In  sabstanee,  that  appel- 
lee Tfaompstm  held  tbe  property  in  question 
In  fee.  The  idanse  of  the  will  under  consld- 
eratlon,  and  the  construction  of  which  was 
sought  by  the  salt,  is  as  follows:  "That,  aft- 
er the  payment  of  my  Just  debts,  I  give  and 
bequeath  all  my  proper^,  of  whatsoever  de- 
scription, to  tbe  following  children  of  ^ly  sis- 
ter Grace  Alice  Collins,  to  wit,  Ann  Isabella 
GUtner.  EUa  CoIUns,  and  HUton  Collins,  to 
be  equally  divided  between  them;  and.  In 
case  eltber  of  them  die  without  Issoe  of  th^ 
bodies,  tbe  porticm  of  snch  one  dying  to  be 
equally  divided  between  the  snrvivors.  That, 
the  portions  given  to  my  said  ideces,  I  direct 
to  be  hdd  as  their  sole  and  separate  estate^ 
free  from  the  control  of  husbands  they  may 
now  or  benafter  hare;  and  for  that  purpose 
I  aK>oint  my  brother  Edwin  Y.  Thomas  tnu- 
tee  for  EUa  GolUns,  and  Hmiry  GUtner  tras- 
tee  f or  bis  wife.  Ann  L  Gatn«."  It  Is  the 
contention  of  appellee  niompson  that  tbe 
contingency  was  made  certain  upon  the  deatb 
of  the  testator,  appellee  then  being  alive.  It 
Is  tbe  contentkm  of  appellants  that  appdlee 
took  only  a  defeaidble  fee,  and  that.  In  the 
event  she  shotdd  die  irithont  Issue  of  ber 
body,  the  property  so  devised  to  her  would 
revOTt  to  the  other  devisees.  These  conten- 
tions have  been  ably  and  extenslrtiy  argued 
by  oooDSd  on  each  side,  and  many  anthorlties 
cited,  but  we  6eaa  It  nnnecessaxy,  to  notice 
and  comment  at  length  upon  the  various  an- 
thorities  referred  to.  It  seems  to  us  that  the 
decision  In  the  case  of  Crosier  r.  CondaD 
(Ky.)  86  a.  W.  646,  Is  condusiYe-«t  this  eaae. 

Digitized  by  V^OOQ  IC 


228 


43  SOUTHWESTERN  BBPORTEB. 


The  opinion  In  the  cue  npn  discusses  the 
TBTteus  dedirionB  supposed  to  beer  apon  flie 
construction  of  wills  Testing  In  the  devisee 
less  titian  the  fee,  or  vesting  a  defeaslhle  fee. 
We  Qnote  as  foUows  from  said  osdiUon;  '*Tbe 
clauses  of  tbe  will  of  the  testator  which  are 
InrolTed  In  this  controveEsy  are  the  fifteenth, 
the  twenty-second,  and  the  twen^-fifth.  By 
the  flfteeith  dause  lie  derlsed  to  his  said 
daughters,  Almyra  and  Patsey,  a  tract  of 
about  dxty  acres  of  land  In  Gtarrard  county, 
and  a  tract  of  about  forty  acres  ta  Lincoln 
county;  and  botb  of  said  tracts  were  derlsed 
*to  them  and  their  heirs,  foreTer.*  Having, 
by  the  fourteenth  clause  of  his  will,  directed 
his  executors  to  seU  certain  other  lands  be- 
longing to  him,  the  twenty-second  clause 
he  required  his  executors  to  collect  all  debts 
and  demands  due  him  from  any  source  what- 
ever, and  to  pay  all  his  just  debts  and  ex- 
penses tnddent  to  tiie  final  settlemoit  of  bis 
estate,  and  all  bequests  made  by  blm  In  bis 
wlU.  The  following  prorfslon  was  tboi  made, 
Tfat.:  *AH  my  estate  remaining  after  such  set- 
tlement, I  will  and  bequeath  to  my  dao^ten 
Almyra  Baker  and  Patgey  Baker,  to  them 
and  tb^  heirs,  forever,  with  the  understand- 
ing that  Ibey  are  to  pay  out  of  snch  remain- 
ing fund'  certain  sums  to  certain  of  his 
grandchildren.  The  twoity-flfOi  dause  Is  In 
the  following  words:  'In  the  ev«it  that  either 
one  of  my  daughters  Patsey  or  Almyra. 
should  die  without  bodily  Issue,  then  such 
portton  of  my  estate  as  Is  dertsed  to  them 
shall  revert  back  to,  and  be  equally  divided 
between,  the  rest  at  my  children  and  tbe  chll- 
tlren  itf  those  who  are  deed;  and,  If  Kate 
Baker  Denton  or  Harriet  Baker  H<9per  die 
without  hmie,  tben  that  portim  of  my  estate 
devised  to  them,  or  sucta  one  as  shall  die 
witbout  bodily  Issue.  Shan  be  rested  In  my 
daughters  Patsey  and  Almyra,  to  tbetr  use 
and  bmeit,  as  abOTc;"*  It  further  ^n^ears 
from  said  opinion  that  said  Almyra  and  Pat- 
sey eaek  made  a  will  bequeathing  to  each 
ottier  aB  ot  tbeir  estate,  real  and  persoual, 
and  also  making  their  two  nieces,  In  the  event 
of  tile  death  of  either,  tiie  ultimate  beneficia- 
ries. Bach  of  said  wills  was  admitted  to 
probate  In  Garrard  county.  It  further  ap- 
pears that  Almyra  Baker  conveyed  to  Kate 
B.  Candall  and  Hallle  B.  McKee  the  GO  and 
40  acre  tracts  of  land  once  owned  by  Capt. 
Abner  Baker,  and  by  him  willed  to  Almjra 
and  Patsey  Baker,  to  hare  and  to  hold  same 
forever.  "The  two  wills  of  Patsey  and  Al- 
myra Baker,  and  the  deed  of  the  latter,  above 
n'fen-ed  to,  were  attacked  in  the  petition,  in 
which.  It  seems,  all  the  surviving  descend- 
ants of  Abner  Baker  Joined,  either  originally 
or  by  amendment,  except  the  appellees,  Mrs. 
Cundall  and  Mrs.  McKee,  and  two  others. 
They  are  set  up  and  relied  upon,  however,  ta 
the  answer  of  Mrs.  Cundall  and  Mrs.  McKee 
and  their  husbands  In  support  of  the  title 
they  claim  to  the  two  tracts  of  land,  and  the 
residue  of  the  estate  devised  In  the  will  of 
Abno*  Baker  to  his  saM  dangtaters.  Ttae 


questions  at  Issue  were  raised  by  geaeral  de- 
murrer at  the  plaiatUfs  to  the  answer  of  Mrs. 
Cundall  and  Mrs.  McKee  and  tbeir  buabands. 
adiich  wu  oTermled,  and      geuaal  demur- 
rer of  the  latter  to  the  r^ly  of  the  plaintiffs 
to  their  answer,  which  was  sustained;  and 
In  pas^ng  upon  these  demurrers  the  Iowa 
court  held  that  the  lands  In  controversy  pass- 
ed under  the  wfll  of  Abner  Baker,  In  fee  dm- 
ple,  to  Almyra  and  Patsey  Baker,  and  that  by 
the  wills  of  the  latter  and  the  deed  of  Alnvni 
the  said  lands  passed  to  appellees  Kate  B. 
Cundall  and  ^lUe  B.  McKee  In  fee  simple. 
A  Jndgmoit  was  accordingly  entered  dlsmlsa- 
Ing  the  petition;  and  that  judgment;  on  profi- 
er  exceptions.  Is  before  ua  for  review.  There 
Is  no  doubt  that  the  wwds  In  the  fifteenth 
clause  of  the  will  of  Abner  Baker,  by  which 
the  lands  In  controversy  were  devised  to  Us 
daughters;  Patsey  and  Almyra  Baker,  to 
them  and  theb  hdrs,  forever,*  were  sufllclent 
to  Test  them  with  the  absolttte  right  and  title 
to  the  laikda  at  the  drath  of  Aimer  Baker,  un- 
less the  title  was  made  sobject  to  be  defeated 
1^  the  twenty-fifth  clause  of  his  will,  by 
which  it  was  provided  that.  In  the  event  of 
the  death  of  either  of  his  said  davghtors 
'wltbont  bodUy  Issue.'  the  portion  of  Oie  es- 
tate devised  to  them  should  revert  back  to. 
and  be  equally  divided  between,  ttie  rest  of 
his  children,  and  the  ddldroi  at  those  vhii 
are  dead.  The  ^me  question  baa  been  passed 
upon  by  this  court  In  many  cases  Involving 
the  construction  of  similar  testamentary  pro- 
visions.  In  the  case  of  TliackBton  v.  Wat- 
son. SI  Ky.  206.  1  S.  W.  398,  the  mle  applica- 
ble In  conatrulng  such  provlaloa  Is  Mated  as 
foUows:    'The  settled  and  well-undostood 
construction  In  reference  to  such  devlae.s 
seems  to  be  that  wfaoe  an  estate  Is  i^ven  or 
devised  with  remainder  over,  bn^  In  ibe 
event  the  remainder-man  should  die  wlthoat 
a  child  or  children,  then  to  a  third  peraoD. 
the  words  "dying  without  chUdren  or  lasne" 
are  restricted  or  limited  to  the  death  of  tlu> 
remainder-man  before  the  tmnbiatlon  of  tht* 
particular  estate;  and  It  is  equally  as  well 
settled  that  If  an  estate  is  devised  to  one  in 
fee,  but  if  he  die  without  Issue,  er  without 
leaving  a  child  or  children,  then  to  another, 
the  first  devisee  takes  a  defeasible  fee,  whlcJi 
is  subject  to  be  defeated  lo  the  event  of  his 
death  at  any  period  without  Issue.* "  The 
opinion  then  proceeds  to  discuss  a  large  aum- 
b^  of  decisions,  most  of  which  are  referred  to 
by  counsel,  and  clearly  holds  that  the  saiil 
Patsey  and  Almyra  take  only  a  defea^ble 
fee,  and  that,  as  they  died  without  Issue,  the 
property  devised  to  Uiem  reverts  to  the  other 
children  or  heirs,  as  prescribed  by  the  testa- 
tor, and  reversed  the  Judgment  of  the  lower 
court,  and  remanded  the  cause  for  proceed- 
ings consistent  with  this  opinion.    It  will  be 
seen  that  the  provisions  of  the  will  discussed 
and  decided  in  the  opinion  supra  are  In  all  re- 
spects similar  to  the  one  In  the  case  at  bar. 
and,  if  there  Is  any  difference,  the  expresalons 
IB  the  wlfi  of  Abaer  Baker  tend  ^ffff  Jtrwas- 

Digitized  by  VjOOQ 


Ky.)  SCHUFF  v.  G£EMANIA  SAFJSTT-YAULT  ft  TRUST  GO.  229 


I7  to  vest  Patsey  and  Altnyra  wltb  a  fee, 
than  the  proTlaioas  In  the  will  at  bar.  It  re- 
salts,  tberefore.  tbat  the  court  erred  In  sub- 
tainlo^  the  demurrer  to  appellees'  petition, 
and  the  Judgment  is  reversed,  and  the  cause 
remanded,  with  dtrectlcma  to  orenole  the  de- 
murrer, uid  for  Judgment  boldlng  tbat  the 
aevlseea  named  in  the  will  In  question  took 
onl7  a  defeasllde  fee,  and  for  prooeedlnga 
conalBtent  hotnrith. 

SGHUFP  T.  OBBMANIA  SAFBTY-YAtTI/r 
A  TRUST  00.  <three  caMa). 

(Court  of  Appeals  of  Kentneky.  Not.  17.  XSOT.) 

BlIXS  AKD  NotU— COHSinSRATIOH— RSLBASB  OV 
AOOOmiODATION  M&KIB— Ck«poei- 

■nox  wim  CRBDiToa^ 

1.  A  note  executed  br  8.  fbr  the  balance  of  a 
note  upon  whidi  he  was  sarety  i*  without  conaid- 
eration  if  the  creditor  agreed  to  accept  a  composi- 
tion by  the  principal  witii  his  creaitors  in  dis- 
charge of  both  its  secared  and  ansecnred  debts 
ajadnat  him,  and  received  its  pro  rata  under 
t£e  oompoaition  settlement. 

2.  It  the  surety  in  a  note  was  induced  by  the 
creditor  to  release  a  mortgage  which  he  held  as 
indemnitr,  hj  the  assurance  that  the  note  would 
enter  into  a  composition  made  by  the  principal, 
and  be  discharged  in  accordance  therewitli,  the 
Euredr  Is  not  luble  on  a  note  executed  by  him 
for  the  balance  after  deducting  the  amount  paid 
under  the  composition  agreement. 

8.  The  accommodation  maker  of  a  note,  the 
nature  of  whose  liability  is  linown  to  the  in- 
dorsee, is  rdeased  by  an  extension  of  tlie  time 
of  payment  wilhout  nia  eooMit. 

Api>eal  from  circuit  court,  Jefferson  county. 

"Not  to  be  officially  reported." 

Consolidated  actions  by  Germania  Safety- 
Vault  &  Trust  Company,  as  assignee  of  Ma- 
sonic Savings  Bank,  against  William  Schuff 
and  Jacob  Krieger,  upon  certain  .promissory 
notes.  Judgment  for  plaintiff,  and  William 
Schuff  appeals.  Modified. 

M.  A.,  D.  A.  ft  J.  G.  Sachs,  Lane  ft  Bur- 
nett, and  Wm.  Krieger,  for  appellant  Helm 
ft  Bmcc^  for  appellee. 

WHITB,  J.  These  three  consolidated 
oaBos  were  brought  in  the  JelEeraon  drcnit 
cmirt  by  ttie  a^wellee,  the  Germanla  Safety- 
Vanlt  ft  Tmat  Conqmi^,  as  assignee  of  the 
Masonic  Savings  Bank,  against  appelant, 
William  Sctanfl,  and  Jacob  Krleg^,  and  were 
there  numbered,  »q>ertively.  823B9,  SB,6&1, 
and  84,678,  and  in  this  oidnion  wUl  be  so 
dtetingiilstaed.  Action  No.S2.8flD  was  Inron^t 
on  two  notes,  dated  Noranber  22,  1868,  for 
$1406jai  eadi,  given  br  appellant,  William 
Schvff,  to  Jacob  Krieger,  and  payable  la  one 
and  two  years  after  date,  with  Intmst;  and 
tn  this  petition  It  Is  alleged  that  these  notes 
wesre,  In  due  omirse  of  bnslness,  sold  and  as- 
signed to  the  said  Muonlc  SavlngB  Bank, 
and  before  maturity,  and  woe  liiaefore 
idaeed  on  the  footing  of  a  foreign  Mil  of  ex- 
ebange,  and  that  at  matnrl^  payment  was 
regularly  and  duly  demanded,  which  was  re- 
fused, and  the  said  notes  duly  protested, 
cte.   To  thle  actkn,  appellant,  Sehnff,  filed 


separate  answer,  wherein  he  alleged  that  the 
notes  sued  on  were  without  consideration, 
either  legal  or  valuable,  but  ware  signed  by 
him  to  said  Jacob  Kri^^  as  an  accommoda- 
tion maker,  and  for  the  purpose  of  discount; 
and  that  there  was  no  other  consideration 
therefor;  that  of  tbls  fact  the  Masonic  Sav- 
ings Bank  was  aware,— had  actual  notice; 
and  that  tbe  same,  with  others,  were  made 
to  l>e  discounted  by  said  Jacob  Krl^r  at 
the  Masonic  Savings  Bank;  and  tbe  answer 
denies  that  the  same  was  ever  discounted 
by  said  bank  at  all,  or  that  said  bank  was 
the  owner  of  same,  for  value  or  at  all,  and 
that,  as  said  notes  were  without  considera- 
tion In  toto,  the  same  were  void,  not  hav- 
ing paased  Into  tiie  hands  of  an  Innocent  pnr^ 
chaser  ot  any  purchaser  for  valu&  In  a 
seomd  paragraph  of  the  answer,  appellsnt, 
Schuff,  pleads  that,  if  said  notes  were  dis- 
counted by  tbe  iMasonlc  SavlngB  Bank  tbat  It 
did  BO  with  full  knowledge  of  the  fact  that  he 
was  but  the  accommodation  maker  of  same, 
and  well  knowing  the  fftct  that  he  signed 
same  with  the  express  understanding  and 
agreemmt  that  in  no  event  was  he  (SchnlT) 
ever  to  pay  same  to  any  person.  In  a  third 
paragraph,  appellant,  BcbnfE,  pleads  tbat  if 
the  said  note  due  November  22,  1880,  was  in 
fact  ever  assigned  to  tbe  Masonic  Savli^ 
Bank  for  value  or  at  all,  on  the  day  of  Ito 
maturity  the  said  bank,  for  a  good  and  valua- 
trte  consideration,  caatracted  with  said 
Jacob  Krieger,  and  without  the  fcnowle^ 
or  consent  of  thfai  appellant,  to  extend  the 
matarltr  for  the  payment  of  the  i^ne^al  of 
said  note  until  tbe  2ad  day  of  May.  18B0.  six 
months,  and  pleads  and  relies  on  this  cm- 
tract  of  extension  as  a  bar  to  a  recovery  mi 
said  note  first  due;  L  e.  due  November  22, 
186d.  In  a  fourth  paragraph  of  the  answer, 
apipellant  pleads  that  tbe  two  notes  saed  on 
are  the  first  two  of  a  series  of  four,  executed 
tbe  same  day,  and  for  the  same  amount,  and 
for  the  same  puiposes,  to  wit,  he  says  that 
prior  to  May  6, 1888,  the  said  Jacob  Krieger 
had,  by  deed  of  mortgage  duly  algned,  ac- 
knowledged, and  recorded,  conv^ed  to  this 
appellant  divers  and  various  lota  of  land  in 
the  ci^  of  Louisville,  for  the  purptwe  of  In- 
dmnlQrlng  this  anieUant  for  all  losa  ot  dam- 
age resulting  or  that  might  result  by  reason 
of  certain  obligatloas  doe  the  Masonic  Sav- 
ings Bank,  wherein  this  aj^dlant,  Schuff, 
was  surety  for  a  laige  snm;  that  in  May, 
1888,  tbe  said  Jacob  Kriwer  faUed,  and 
afterwards,  In  October,  the  nald  Jacob 
Krl^er  made  a  oonvosttton  agreement  wltta 
his  creditors,  which  It  was  agreed  that  he 
would  pay  26  cents  on  the  dollar  In  cash,  and 
tbe  further  sum  of  6  cents  on  the  dollar  to 
Xie  paid  th«eafter;  that  this  agreement  of 
composiUoa  was  effected  and  agreed  to  by 
the  said  Masonic  Savings  Bank,  who  vrere 
creditors  of  said  Krieger  In  a  large  sum,  ex- 
ceeding fSO,000;  and  that  by  nld  composition 
the  aaid  Masonic  Savings  Bank  agreed  to^ 
and  did,  release  acgolt,  and  discharge  said 
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Jscob  &l^;er  from  all  bit  Indebfbdaen  to 
said  tank  on  and  prior  to  laid  Stb  daj 
Mmj^  1888;  and  tliat.  In  ordw  that  said  ewn- 
podtion  agreement  might  be  effected  at  the 
Instance  and  request  of  the  said  Masonic 
SaTlngs  Bank,  and  npon  Its  nndertaklnc  to 
release  him  from  all  liability  as  snretr  of 
said  Jacob  Krleger  on  tiie  obligation  to  the 
■aid  bank,  this  appellant  released  his  matt- 
gage  lien  on  the  notes  and  land  held  b^  ap> 
pdlant,  which  he  held  as  Indenudty.  Ap- 
p^nt  pleads  that,  In  msUng  lald  con^osi- 
tlon  agreement,  the  said  MaB<nilc  BaTlngi 
Bank  and  said  Jacob  Krleger,  without  ttie 
knowledge  at  consent  of  appellant,  had  and 
made  a  secret  agre«nent  between  them  that 
while  said  bank  was  to  recelre  Ite  pn  rate 
under  the  composition  settlement,  and  was 
to  affMuentiy  agree  to  sam^  in  fact  the  said 
sum  was  not  to  be  a  payment  and  satisfaction 
in  fall  to  said  bank;  and  that,  as  a  part  of 
that  secret  agreement  between  the  bank  and 
Jacob  Krleger,  the  said  Jacob  EM^er  was 
to  procure  this  appellant  to  make  tlie  four 
notes,  two  of  which  are  sued  on,  as  accom- 
modation notes,  under  the  agreerarait  between 
Kieger  and  appellant  as  abore,  and  that 
said  Kri^er  should  Indorse  and  assign  the 
said  four  notes  to  the  said  bank  as  an  addi- 
tional payment  <m  his  indebtedness;  this  to 
be  In  addition  to  the  amount  pro  rato  paid 
to  all  the  creditors  under  the  compromise 
settlement.  Ai^llant  pleads  that,  at  t3ie 
time  he  signed  the  four  notes.  It  was  agreed 
and  understood  that  It  was  fbr  the  purpose, 
If  discounted  at  all,  to  enable  the  said  Jacob 
Krfcger  to  raise  money  to  continue  and  carry 
on  the  budness  of  a  tannecr  as  before  he  had 
done;  and  he  lAeads  that  said  tour  notes 
were  given  to  the  Masonic  Sarings  Bank  as 
a  payment  tm  said  old  Indebtedness,  wliic^ 
was  settled  1^  the  oomposltion  agreement, 
and  are  in  toto  without  eonslderatifm,  and 
▼old.  The  defendant  Krleger  also  filed  sepsr 
rate  answer,  wlierein  be  pleads  and  denies 
that  said  notes  were  eva  discounted  by  the 
Masonic  Savings  Bank  before  or  after  their 
maturity,  or  at  all,  and  also  pleads  the  con- 
tract of  extension  pleaded  by  appellant, 
Schuir,  on  tbe  one  note. 

By  a  reply  filed,  the  appellee  dsnied  seria- 
tim all  the  allegations  of  the  answer  of  Krle- 
ger, and  filed  written  motion  to  strike  from 
the  answCT  at  appellant,  Schuff,  certain  mat- 
ter, as  to  the  protest  of  said  notes,  and  also  as 
to  tbe  knowledge  of  the  tank  as  to  the  pur- 
poses for  whifdt  said  notes  were  executed, 
which  was  sustained.  Appellee  also  filed  de- 
moirer  to  the  fourth  paragraph  of  the  answw 
of  appellant,  Schuff,  whldi  was  overmled;  and 
then  ai^Uee  filed  r^ly  to  tbe  uisww  of  ap- 
pellant; Schnir,  spedally  doiylng  ev^  mate- 
rial auction  therrin  contained,  and  farmer 
Reading  ^t,  after  the  asslgnm^  aC  Jacob 
Krleger  was  made,  certain  creditors  of  said 
Krleger  brought  suit  in  equity  In  tbe  Lonls- 
vilie  chancery  court,  whoreln  the  mortgage  to 
antellant  was  attached,  as  an  act  done  and 


device  resorted  to  In  contom^atton  of  Insid- 
voKT,  and  with  Intoit  to  prefer  ai^dlaat. 
Sdinff,  and  wherein  It  was  sought  to  put  ap> 
peUant,  Schuff,  on  an  equal  footing  with  the 
other  creditor^  as  provided  by  what  Is  known 
as  the  "Statato  of  1808".;  that  It  was  under 
this  state  of  facts  that  the  compromise  agree- 
ment was  made;  that  the  Masonic  Savtogs 
Bank  did.  so  far  as  Its  unsecured  debt  was 
concerned,  agree  to  the  compromise  agree- 
ment, but  denied  the  alleged  secret  agreement 
by  whldi  the  bank  was  to  be  paid  anything 
else  than  the  25  cents,  or  that  any  other  sum 
waa  paid,  or  that  these  notes  were  assigned  in 
psyment  of  any  sum  on  said  oonnncomise 
sgreement  except  for  the  ronalnlng  balance 
on  the  secured  ddit  doe  the  bank,  on  which 
appellant,  Schuff,  was  surety,  after  the  pay- 
ment on  that  debt  of  the  pro  rata  at  25  cents 
allowed  to  Schuff  to  the  compromise  agree- 
ment; and  that,  as  to  tbe  talance,  these  four 
notes  were  In  tact  renewals  of  the  ciA  debt, 
divided  into  tour  paytoenta  By  a  rejoinder, 
all  these  allegations  were  denied,  and.  upon 
the  tssnee  thus  made,  a  trial  was  bad  before 
a  jury,  wUcAi  resulted  to  a  vttdlct  for  defend- 
ant Upon  motton  and  grounds  for  new  trial 
betaig  made,  the  court  set  a^e  that  vndlct 
and  Judgment,  and  granted  a  new  trial. 
Thereafter  case  No.  88,691.  which  was  tor  the 
third  of  the  series  of  notes,  was  filed,  in  which 
the  pleadings  and  Issues  were  tlie  same  as 
above;  and  also  case  Na  84,678^  which  was 
for  the  fourth  and  last  of  the  series,  wss  flled, 
and  the  same  pleadings  and  defenses  and  Is- 
sues made;  ami  by  an  order  of  court  all  tbxw 
cases  were  beard  and  tried  together,  which 
was  done  before  a  Jury  iqmn  mufdi  ptoot, 
which  resulted  in  a  verdictfor  the  a^iellee  fbr 
the  four  notes,  and  fudgment  was  rendered  ac- 
cording, and  from  that  Judgment  ttils  19- 
peal  Is  prosecuted. 

On  the  trial  of  the  consolidated  cases,  the 
court  gave  the  fbDowtag  Instructions  to  the 
Jury,  four  in  nnmtar:  No.  1:  'The  court  in- 
structs tiie  Jury  that  they  should  find  fbr  the 
platatlftas  agahist  the  defendant  Jacdb  KMe- 
ger  (the  turner).  In  the  sum  of  81,289.25.  with 
toterest  from  November  2^  1S8B;  and  In  tb» 
sumof 81,285.25,  with  Interesttromthe8ad  day 
of  NoTonber,  1880;  and  in  the  sum  of  81.289.- 
26.  with  toterest  frrnn  the  2Bld  day  of  Novem- 
ber, 1881;  and  to  tta  further  sum  of  81.239.25, 
with  Interest  from  tb»  2Sd  day  of  November, 
1892,— unless  they  shall  beUere  from  the  evl- 
doice  that  the  Masonic  Savings  Bank,  by  Ite 
pcetfdot^  Jacob  Krleger  (the  banker),  agreed 
tlial  It  would  acc^  the  terms  of  the  compo- 
sltton  made  by  defendant  Jacob  Krieger  (tbe 
tanner)  wlOx  his  creditors,  to  dlsdiarge  of 
both  the  unsecured  and  the  secured  debta  held 
by  It  against  the  said  Jacob  Krieger  (the  tan- 
ner)." No.  2:  **But  If  they  shaU  toUeve  from 
tbe  evidence  that  the  Masonic  Savings  Bank, 
by  its  president,  did  agree  to  accept  the  terms 
of  composition  entered  Into  between  tbe  de- 
fendant Krleger  and  his  creditors  in  discharge 
of  both  the  unsectned  and  seenrsd  debte  held 
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It  against  falm,  then  the  lav  la  for  the  de- 
feaidaDtB.  and  so  thej  ahonld  find."  No.  3: 
"If  the  Jnry  believe  from  the  evidence  that  the 
defendant  Krieger  had  execnted  a  mortgage 
to  the  defendant  Schuff  to  Indemnify  him 
against  loss  by  reason  of  bis  beli^  surety  for 
the  eald  defendant  on  paper  held  by  the  Ma- 
sonic Savings  Bank  against  the  said  defead- 
ant  Krieger,  and  that  Schuff  was  induced  to 
release  the  said  mortgage  .  the  assurance  of 
the  said  bank,  by  Its  president,  that  the  said 
debts  opon  which  he  was  surety  wonld  enter 
Into  the  composition  made  by  the  defoidant 
EIrleger  with  his  creditors,  and  be  dlschargiMl 
In  accordance  with  the  terms  of  said  composi- 
tion, then  the  law  is  for  the  defendant  Schoff, 
and  they  should  ao  find."  No.  4:  "The  court 
Instructs  the  jury  that.  If  they  believe  from 
the  svldraice  that  tbe  composition  or  compro- 
mise of  the  debts  of  Jacob  Krieger  did  not  In- 
dude  the  secured  debts  due  the  Masonic  Sav- 
ings Bank,  then  the  alleged  competition  does 
not  constitute  any  defiense  to  this  action  for 
either  defendant  Krieger  or  defendant  Schuff, 
unless  they  farther  believe  from  tbe  evidence 
that  Schuff  was  Induced  to  release  bis  mort- 
gage oD  the  assurance  that  the  debt  upon 
which  be  was  surety  should  enter  Into  the 
composition,  as  Indicated  in  Instruction  num- 
ber three."  To  the  giving  of  each  of  these  In- 
stroctlons,  app^ant  reserved  proper  excep- 
tions. The  appellant,  ScfaufT,  asked  the  court 
to  give  Instructions  to  the  Juiy,  12  In  number, 
all  of  which  were  refused;  and,  in  our  view 
of  the  caso,  it  will  only  be  necessary  to  notice 
No.  1,  which  is  as  follows:  "If  the  jury  be- 
lieve from  the  evidence  that  at  the  maturity 
of  the  note  sued  on,  dated  Novonber  22,  1888. 
and  due  In  one  year  after  date,  the  Masonic 
Sarlnga  Bank  and  the  defendant  Jacob  Krie- 
ger, without  the  knowledge  of  the  defendant 
WlUlam  Schuff,  agreed  that  same  should  be 
extended  six  months  from  its  maturity,  and 
that  tbe  defendant  Jacob  ICrleger  should  pay 
Interest  at  the  rate  of  six  per  cent,  per  annum 
to  the  Masonic  Savings  Bank  thereon,  for  the 
time  of  such  extension,  then  the  law  is  for  the 
defoidant  William  Schuff  as  to  such  note, 
and  the  jnry  must  so  find."  The  ai^lant's 
reasons  for  new  trial  are  the  alleged  errors  of 
the  court  In  giving  Instructions,  In  refusing  In- 
structioiu.  In  admitting  testimony,  in  exclud- 
ing testimony,  and  that  the  verdict  Is  con- 
trary to  the  law  and  evidence,  and  Is  not  sus- 
tained by  the  evidence. 

The  evidence  Is  very  voluminous  and  some- 
what conflicting,  bnt,  in  our  opinion,  Is  suffi- 
cient to  sustain  the  verdict  of  tbe  Jnry.  The 
weight  of  evidence  seems  to  sustain  anwllee's 
contention  that  the  Masonic  Savings  Bank  did 
not  go  Into  the  composition  with  the  other 
creditors  of  Kri^r  as  to  its  secured  debt,  but 
<Hily  as  to  the  tmsecured  debt  As  to  the 
question  of  the  rdease  of  the  mortgage  by  ap- 
pellant, Schuff,  and  the  representations  mada 
to  him,  and  the  causes  of  this  release  by  him, 
th&e  is  direct  conflict  of  evidence.  The  ver- 
dict of  the  jury  cannot  be  said  to  be  fiagnuitly 


against  the  evidence  In  tills  particular,  and 
this  court  has  repeatedly  held  the  verdict  can- 
not be  set  aside  unless  it  appean  to  be  fla- 
grantly against  tbe  evidence. 

In  our  opinion,  lnstnictl<»is  Nos.  1,  2,  3,  and 
4,  given  by  the  court,  clearly  and  conclsdy 
state  the  law  applicable  hereto,  and  the  giving 
of  same  was  not  error.  The  Instructions  ask- 
ed by  defendant,  and  refused  by  the  court, 
were,  in  our  opinion,  except  as  to  Instruction 
1,  copied  above,  all  properly  refused  by  the 
court  Such  as  were  applicable  were.  In  ef- 
fect, given  to  the  jury  by  the  court,  and  any 
fiuther  Instruction  would  have  tended  to  con- 
fuse the  Jury. 

We  are  of  opinion  that  Instruction  1,  asked 
for  by  defendant,  should  have  been  given. 
The  evidence  on  this  particular  question 
shows  that  the  appellant.  Scbuff,  was  only  an 
accommodation  maker  of  this  notev  and  that 
this  fact  was  known  to  the  Masonic  SaTlniis 
Bank;  for,  if  their  testimony  Is  to  be  be- 
lieved, this  was  a  renewal  of  a  balance  of  tbe 
secured  debt  that  It  refused  to  put  Into  the 
composition;  and  that  said  note  was  extend- 
ed by  said  bank  without  the  consent  or  knowl- 
edge of  ai^Uant,  Schuff,  Is  almost  equally 
clear.  The  indorsement  on  the  back  of  the 
note  could  only  have  been  made  by  some  offi- 
cer of  the  bank,  and  that  It  was  a  mistake  In 
dating  to  read  May  22,  1889,  Is  clear.  The  In- 
dorsements reading:  "Paid  June  t,  1889, 
¥37.05,  for  six  months*  interest  to  Hay  22nd, 
1889.  Paid  Dec.  6,  1889,  $37.05.  for  six 
months'  Interest  to  Nov.  22nd,  1889.  Note  ex- 
tended six  months,  due  May  22nd,  1889,"— 
could  not  be  true,  as  the  note  on  its  face  was 
due  November  22,  1886,  and  to  extend  the 
note  six  months  must  necessarily  pot  It  May 
22,  iseo.  If  this  extension  was  given  to  Krie- 
ger without  the  consent  of  Schnff,  which  we 
think  the  evidence  shows  was  the  fact,  thai 
tbe  liability  of  Schuff  ceased,  as  by  this  act  of 
extension  he  was  released.  Wherefore  we 
are  of  opinion  that  tbe  judgment  of  tbe  cb>- 
cttit  court  as  to  the  three  notes  due,  respective- 
ly, November  22,  1890,  1891.  and  1892,  for 
1:^235.25  each,  and  bearing  Interest  by  the 
judgment  from  their  maturity,  be  affirmed, 
with  damages,  and  that  the  Judgment  of  the 
circuit  court  for  the  note  due  November  22, 
1880,  for  f 1,235.2S,  and  bearing  interest  from 
said  date,  November  22,  1839.  should  be  re- 
versed, and  cause  remanded,  with  directions 
to  set  aside  th%  said  judgment  as  to  sppdlsnt 
Schuff,  and  to  grant  him  a  new  trial,  and  for 
further  proceedings. 


8FURL0CK  et  aL  V.  NOE  et  al. 
(Gourt  of  Appeals  of  Kmtndiy.  Nov.  19, 1897.) 

Iksanb  Pbkbohs— Vaoatino  Jcdomsnt. 

The  land  of  N.  was  sold  In  a  proceeding  by 
erediton,  and  the  sale  confirmed,  in  the  rear 
18^.  N.  was  then  transactiiig  his  own  bosi- 
nees  without  objections  trom  bis  family,  but  in 
1881  was  adjudged  to  be  a  lunatic,  and  a  com- 
mittee was  appointed.  In  1889  he  died,  and  his 
hdrs  then  brought  suit  to  set  aside  the  sale. 
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Zt  4ooi  aal  mfpeax  irbethn  &e  iniiiitst  of  t»- 
naer  ihomd,  u  It  AmM  liave  done,  the  date  ot 
the  first  attack.  Hie  erldeace  i^wi  that,  while 
N.'i  mind  waa  Impaired  at  the  time  of  the  iuig- 
ment  against  him,  ht  bad  luttGieat  mfaid  to  no- 
denptaod  the  effect  of  tefal  yrooeedhicB.  Held, 
that  the  Judgment  ahoold  not  be  aet  aaide. 

Appeal  from  clrcnU  onirt,  Hadra  coaatip. 

"Not  to  te  offlcl«B7  reported." 

Actloa  by  Daniel  No«  and  othen  against 
Sanfenl  Spudocfe  awl  otbera  to  mC  ailde  a 
judgment  and  aale  ot  land  theramdec  Jodg- 
mmt  for  piaintlffs,  and  iMe»danC  Spuitoek 
avDcala  Bcrecaed. 

Howard  ft  day,  for  appeOaiib  J.  Smith 
Hayg,  N.  B.  Hays,  and  8.  B.  Dbhman,  fbr 
apptfleea. 

GUFFT,  7.  It  ftppeuv  from  the  aUegatfons 
tlw  pettHoa  im  this  aedoa  that  Ukabett 
Noe,  W.  T.  Hall,  and  Bobwt  Napier  (dalmed 
debts  scalnst  Natbsn  Noe,  end  prcxnred  a 
sale  of  a  large  and  TalQable  traet  of  land  ts 
Harlan  ixmnty,  being  the  i^aee  where  tbe  said 
Nee  Uved  in  bis  UfMlae,  glrtaig  a  descHpUon 
oC  the  laad.  It  Is  farther  alleged  that  tbe 
land  was  sold,  and  that  defendant  Sanford 
flporloA  (DOW  aiqpdlant)  became  tbe  purchas- 
er at  tbe  price  «f  9780.  It  Is  further  Charged 
tbat  at  tbe  time  of  said  sale  and  Judgment 
Nafhan  Noe  was  a  Innatle.  and  Incapable  oC 
attending  to  any  kind  of  bosiness,  and  did  not 
owe  tbs  debtv  for  which  said  land  was  nld; 
sad  that  said  laad  Is  worth  98,000;  and  tbat 
said  apurlock  bsa  had  the  sole  use  and  occu- 
pation of  said  laad,  and  the  rents  tbereof,  for 

 years.   It  la  also  alleeed  Oat  aeiuly  sB 

of  the  plaintiffs  at  the  tine  at  laM  sale  were 
Infants,  and  that  their  tsitber  was  destitute  of 
mind,  aad  that  be  made  no  deCenss  ag&isat 
said  debts,  or  tbe  sale  of  tbe  laad,  and  did 
not  know  that  snch  a  salt  was  ootag  oa,  and 
that  bnmedlat^  after  the  sale  Nathan  Noe 
was  adjadged  to  be  a  lonatte,  and  carried  to 
tbe  tonatlc  asylum,  where  be  remained  two 
or  three  years,  was  pronounced  Incurable,  and 
sent  back  to  Harian  connty,  and  died.  Sev- 
eral amended  petitions  were  filed,  and  on  mo- 
tion some  portions  thereof  were  stricken  out. 
Ibe  real  Issue  finally  presented  waa  that  Na- 
than Noe  was  of  nnsonnd  mind  at  the  time  of 
the  rendlUoD  of  tbe  judgment,  and  tbat  be  did 
not  owe  the  debts  sued  fw,  and  was  a  lunatic 
at  the  time  of  tbe  «onfimiatlon  of  sale  and 
flonTeyance  at  tbe  land  to  Sprailock.  All  the 
material  averments  ci  tbe  pctltlim  were  de- 
nied by  apioloCk.  It  appmn  from  tbe  plead- 
ings, and  there  Is  some  teatbneny  ooo^Mfas 
to  show,  that  John  D.  Noe,  son  of  Nathan 
Noe,  purchased  the  land  at  the  commission- 
er's sale  at  the  price  named.  It  is  further 
oontended  br  irialntlllB  that  tbe  purchaae  was 
made  by  an  agreement  with  appellant,  Spur- 
lock,  to  the  effect  that  he  (Spurlocl^  was  to 
baTO  the  land;  all  of  which,  taowerer.  Is  de- 
nied by  BpurlofA:.  Tbe  value  of  the  land  Is 
estimated  by  wltneoses  all  the  way  from 
91,000  to  91,000.  There  Is  no  proof  conducing 
to  show  that  the  debts  on  which  tbe  Judg- 


ment was  rendered  were  not  Just  aad  due. 
A  considerable  amooat  ct  testliMiy  was  la- 
trodoced  in  the  case.  Zt  furOMr  apiieais  tbat 
Nathan  Noe  left  18  cUldian,  10  of  wheal  unit- 
ed In  the  petition  for  a  reeoveiy  of  ibe  land, 
or  TMna  for  a  setting  asUe  of  the  Jailgasnl 
aad  sale,  snd  praying  tbat  tbe  land  be  ad- 
Jadged  to  tbML  It  appeaim  also  tbat  Spar- 
bKk,  having  beard  of  some  dlspote  about  tbe 
lan^  obtained  a  deed  &em  three  of  the  ebll- 
drea  of  said  Natlma  Noe,  for  whdch.  he  said, 
be  paid  910  apleea  to  two  ttaem.  Appel- 
lant's emtentloB  Is  tbat  Jisba  D.  Noe  bought 
the  land  withoat  any  arranganeat  with  him. 
and  that  he  afterwarda  puictaaasd  tbe  same 
from  John  D.  Noe,  aad  by  appn^late  orders 
of  Ibe  Hariaa  circuit  court  mma  was  c<hi- 
veyed  to  him  by  the  commiBsiaaer  of  the 
court  There  Is  sosse  evldenoe  coaduebig  to 
show  that  the  sale  was  made  In  1881,  aad  tbe 
deed  made  to  Spnrtock  In  1882.  and  tbat  aft- 
erwards Nathan  Noe  was,  by  tbe  county  court 
of  Harian,  adjudged  to  be  a.luns!tic.  and  sent 
to  tbe  lunatic  a«ybira;  and  that  hi  1881  be 
was  returned  as  incurable  and  harmless,  and 
one  of  blB  sons  was  appointed  aa  committee, 
and  took  charge  of  blmt,  and  draw  976  per 
year  for  bis  suppoit,  until  the  thne  of  his 
death,  wbicfa  period  Is  not  weU  eatabltsbed, 
but  some  records  introduced  tend  to  sbow  that 
be  ^bably  died  in  1888.  Tt»  court,  upon 
final  bearing,  adjudged  In  favor  of  the  plaln- 
tUta  to  the  extent  ai  10-18  of  tbe  land  ooa- 
v«yed  to  Spurlocfe,  boUta«,  to  eCTect,  that  be 
was  enttOed  te  his  pore  base  aaoney,  wltb  in- 
terest, and  pay  for  valuaUe  bnprsvcBsents  to 
tbe  extoit  they  taMreased  tbe  vendible  vatae 
of  the  hud,  aad  Co  be  held  aocouataUe  for 
reasonable  rents,  aad  referred  aame  to  tbe 
master  comialsslsaor  to  take  peoot  and  re- 
port as  to  these  Itaaa;  aad  firam  that  judg- 
ment ^urlocfc  has  appealed. 

We  deem  tt  unseeessary  to  Aetermlae  aa  to 
tbe  question  of  tbe  statute  of  limitation  plead- 
ed and  relied  upon  by  ai«>^nt,  or  to  de- 
termine as  to  whether  the  proper  parties  were 
all  before  the  court  It  will  be  seen  from 
the  record  tbat  tbe  Judgment  waa  rendered  In 
1881,  and  sale  confirmed  in  1882,  before  tbe 
Inquest  aa  to  tbe  sasilty  of  Noe,  end  tbat  at 
least  from  1881  one  of  bis  sons  was  bis  ccan-- 
mittee,  having  blm  In  charge,  and  drawing 
976  per  annum  from  the  state  for  his  support, 
on  the  assumption  that  he  was  a  pauper  luna- 
tic There  la  proof  coadadag  to  sbow  tMat 
at  and  before  tbe  icndlttoa  of  tbe  Jadgment 
and  sale  of  tbe  land  Nathsn  Noe  was  in  bad 
health,  afflictsd  with  tbe  palsy,  aad  tbat  he 
was  of  unsound  mind,  and,  la  tbe  JudgDMnt 
of  sundry  wltaeaMS,  not  capatrie  of  traneaet- 
taig  business.  It  further  appears  that  be  was 
going  at  large,  and  attended,  without  re- 
straint, to  his  own  affairs,  up  to  and  after  tbe 
conflrmatkm  of  the  lale,  and  that  no  steps 
were  taken  to  place  his  affairs  la  tbe  hands  of 
a  committee,  or  have  him  adjudged  a  InnaUe. 
unta  after  the  confirmation  of  the  sale.  Hie 
tesUmoay  of  appellant  Is  tbat  be  nfpsvded 
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Mm  as  capaUe  of  atMrnliog  to  hit  hutluem, 
mA  wu  not  awan  of  his  immcy,  and  that 
be  (appeUant)  had  notlilag  to  do  wldi  Um 
JpdgniMtt     sale  of  tbe  land  wtO  after  tbe 

same  was  purcbased  by  said  Noe.  Tbe  de- 
cisive question  in  tbls  case  Is  wheHier  or  not 
Nathan  Noe  was  of  such  anaaand  mind  at 
the  time  of  tbe  rendiUoa  of  tlae  Judgiaent  and 
the  sale  of  the  land  aa  to  render  the  same 
▼oid  or  yoddable.  The  preennptlon  of  law  is 
that  all  men  are  sane,  and  oipaUe  of  nnder- 
etandliig  tbe  nature  and  effect  of  contracts, 
and  all  entts  and  proceedtngrs  in  conrt,  and,  al- 
though a  party  may  be  In  bad  health,  and 
hla  mind,  to  some  extent,  Impaired,  jet,  if 
he  has  sufficient  mind  to  nnderstand  and 
comprehend  the  nature  and  efCect  of  con- 
tracts, or  comprehend  and  nnderstand  the 
effect  and  result  of  lesul  proceedings,  the 
same  are  binding  npon  such  persons.  In 
this  case  the  judgment  and  sale  complained 
of  were  rendered  at  a  time  when  Nathan  Noe 
was  going  at  large,  and  attending  to  his  own 
bUBlnesB,  without  restraint  or  objection  from 
his  friends,  or  from  bis  numerous  family  of 
children.  It  is  true  that  he  was  found  a 
lunatic  after  confirmation  of  the  sale,  and  by 
statute  tbe  verdict  of  tbe  jory  should  have 
shown  the  date  of  his  first  attack;  hnt.  If 
such  was  shown  by  tbe  proceedings,  tbe 
plaintiffs  have  failed  to  exhibit  the  record  in 
that  case.  It  also  appears  that  one  of  hie 
sons  was  a^rainted  bis  committee  In  1SS4, 
and,  altbotigh  said  Nathan  Noe  was  report- 
ed as  having  no  property.  «io  steps  were 
taken  hf  Mid  comxaittee,  or  any  one  else,  to 
set  aside  tbe  judgment  «r  sale  oomplained  of. 
Fnblie  policy  requires  that  tbe  judgmenrts  and 
OTdera  of  ooorts  sboold  not  be  lightly  vacated 
or  set  aside  nprai  the  assumpUoa  that  tbe  par- 
ties against  whom  the  same  were  rendeied 
were  buwdcs  at  the  time  of  sucb  rendition; 
and,  taking  all  the  facts  and  drcnmstances 
proven  In  this  case  into  consldenvtion.  It 
seems  to  as  that  tbe  evidence  Is  not  sufficient 
to  estaMish  such  unsoundness  of  mind  upon 
the  part  of  Nathan  Noe  as  to  authorise  the 
sale,  conflrmatlon,  and  deed  to  be  set  aside  or 
vacated.  For  tbe  reason  Indicated,  the  judg- 
ment of  the  court  below  is  reversed,  and  tbe 
cause  remanded,  with  directions  to  dismiss 
the  petition  of  app^toes,  and  for  pioceedtaigs 
o(»iaist«Dt  herewltb. 

ItOBBSTS  V.  HtNKIifl. 

(Court  of  Appeals  of  Eeotucky.  Nov.  10,  1807.) 
Bhvoboskbkt  om  Porsisf  Jomhbxt— LimTATiox. 

To  an  action  on  a  Judgment  of  a  Justice's 
court  in  ajootber  state  the  plea  of  limitation  to 
the  claim  on  which  the  judgmmt  Is  ttased  is  not 
availsble. 

Appeal  fr<HU  circuit  court,  Oarlisle  county. 

"Not  to  be  officially  reported." 

Action  by  Jessie  Hlnkle  against  J.  F.  Rob- 
erts on  a  Judgment  Judgment  for  ^Intiff, 
and  defendant  appeals.  Affirmed. 


John  W.  R)^.  tot  airaieUant  Walter  a. 
Chapman,  Warning  Order  Atty.,  for  appeUefc 

6UFFT,  J.  U  is  snbMaatlalty  alleged  In 
the  petition  in  this  action  that  the  defendast 
(now  aK>elhmt),  J.  F.  Roberts,  was  indebted 
to  plaintiff  in  a  large  sum;  and  that  on  the 
8th  of  February,  18B3,  she  Instituted  auit  ta 
Stequlre  A  Oomlngs'  court,  justice  of  tbe 
peace  in  and  tor  tbe  county  of  Alaxsndria, 
and  state  of  Illinois,  In  her  favor  and  against 
defendant.  Roberts,  and  caused  process  to 
Issue  thereon,  which  was  duly  executed  on 
said  Roberts;  and  that  on  the  2Stfa  of  Weh- 
mary,  1808,  said  court  rendered  judgment  ia 
her  favor  for  the  sum  of  fll8.1S,  with  in- 
tereet  from  date  of  said  judgment,  and  (3.70 
costs,  upon  which  execution  was  duly  Issued, 
and  returned  "No  personal  property  fonnd  to 
satisfy  same."  It  is  also  alleged  that  said 
court  had  jurisdiction  of  the  amount  claimed, 
and  also  of  the  defendant,  Robei^.  The  an- 
swer denied  the  Indebtedness,  and  also  denied 
the  jurisdIctlMi  of  the  justice  who  rendered 
tbe  judgment,  and  also  pleaded  the  statute  of 
limitation  against  said  claim.  After  tbe 
issues  were  fully  made  op,  and  proof  taken, 
judgment  was  rendered  In  favor  of  the  appel- 
lee for  the  sum  claimed,  and  from  tliat  inAR- 
ment  this  ^peal  Is  inrosecuted. 

It  seems  to  us  that  the  fluffing  facts  by 
the  judge,  to  whom  the  case  was  submitted 
without  tbe  Intervoitlon  of  a  jury,  and  bis 
CMicluslons  of  law.  are  cinrreet.  0^  jurisdic- 
tion of  the  coort  Is  cleaiiy  sustained  tbe 
proof,  and,  the  action  being  based  upon  a 
Judgment,  the  statnte  of  limitation  pleaded 
was  not  available.  Tbe  answer  being  a  mere 
denial,  no  reply  was  necessary.  The  plead- 
ings and  proof  fully  snstaia  the  jndgnkmt  ap- 
pealed from.   Judgment  aOcmedL 

WHITB,  J.,  not  dttlng. 


BUTRBY  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentacky.   Nov.  10,  1807.) 
HoMioiDB—ArpEAL— SuFyiciEXor  or  Evtvsicce. 

A  verdict  finding  defendant  guilty  of  man- 
tlaughter  will  not  be  disturbed  on  the  evidence, 
though  there  was  evidence  tending  to  show  that 
deceased  was  the  assailant  in  the  fight;  there 
being  some  evidence  to  support  the  finding. 

Appeal  from  circuit  court.  Clay  cotuitr. 
"Not  to  be  officially  reported." 
Mitchell  Butrey  was  oonvlcted  ai  man- 
slaughter, and  appeals.  Affirmed. 

LytUe  dc  Jeffries,  for  appellant  W.  S. 
Taylor,  Atty.  Oen.,  for  the  Commonweatth. 

DU  RBLLB,  J.  The  appellant  was  con- 
victed of  manslaughter,  and  his  punishment 
fixed  at  eight  years'  confinement  In  the  imif- 
tentiary.  The  evidence  upon  the  trial  tended 
to  show  that  appellant  had  threatened  the 
life  of  the  deceased,  and  had  sought  the  meet- 
ing at  which  tbe  killing  took  place.  It  also 
tended  to  show  that  the  deceased  was  tbe  as- 
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allant  In  the  flsh^  tbonsh  tbue  was  no  erl- 
dence  to  show  tbat  be  had  a  weap<»L  Hia 
ante  m<»tem  statement,  howeTw,  was  to  the 
«ffect  tbat  the  appeUant  had  begun  the  dlffl- 
cnlty.  Bat  there  was  midonbtedlj  erldence 
to  snpport  the  finding  of  the  jnrj,  and  no  er- 
ror has  been  pobited  ont  In  the  Instmctlonat 
which  seem  to  ns  to  state  the  law  applicable 
to  the  facts  dlsdosed  tqr  the  record.  The 
Judgment  la  tberefwe  afilrmed. 


JOHNSTON  et  aL  T.  BOOERS. 
■(Coert  of  A^eala  of  Eentacky.  Nor.  18^  1897.) 

AonOM  BT  FoKUOH  RbcBITBR— WbSM  MAIHTAIXt- 
BD— Attohnbt'b  Fibs. 

1.  A  foreign  receirer  may  ine  in  Kentncky,  It 
reeideat  creditors  are  not  adverselr  affected 
tiiereby. 

2.  Id  a  iuit  bj  a  foreign  receiTer  to  sell  land 
in  satiBfactfon  of  a  mortgsge  to  a  forelfn  cor- 
poratioo,  a  jud^rment  for  attomcgr's  fee%  a*  pro- 
vided in  the  mortgage,  la  nnantiiorfied. 

Appeal  from  circuit  court,  Laurd  count/. 

"Not  to  be  officially  reported." 

Action  C.  H.  RogoB,  recelTW,  against  J. 
T.  Johnstna  and  othera,  to  sell  land  In  satla* 
faction  of  a  mortgage.  From  a  Judgment  In 
faror  of  plalntUE,  defendants  qtpeal.  Be- 
reraed. 

W.  H.  Holt,  for  appellanta.  B.  D.  HIU  and 
Hin  &  Brock,  for  aj^Uee. 

HASSBLBIOO,  J.  Appellee  la  the  receiver 
-of  a  Tennessee  btiUding  and  loan  association, 
—appointed  such  In  a  Tennessee  court,— and 
aongbt,  by  suit  in  this  state,  to  s^l  certain 
real  estate  in  satlsfactlDn  of  a  mortgage  to 
tbe  association.  There  is  no  controversy  as 
to  the  amount  of  tbe  debt  for  which  Judg- 
ment was  r«idered,  but  it  is  contended  that 
the  receiver  cannot  bring  suit  in  this  state; 
and  ft  Is  insisted,  further,  tbat  the  Judgment 
tot  an  attorney's  fee  of  9160  Is  unauthorized. 
It  haa  often  been  said  tbat  a  receiver  has  no 
extraterritorial  power,  and  cannot  sue  outside 
of  the  Jurisdiction  of  tbe  court  which  ap- 
pointed blm.  Booth  T.  ClariL,  17  How.  822. 
But  In  Beach  on  Modern  siquity  Practice 
(volume  2,  fi  747)  tbe  author  says,  "But  it  is 
a  w^-establlshed  exception  to  this  rule  that 
where  there  are  no  domestic  creditors  whose 
rights  are  to  be  protected,  or  no  local  interests 
adverse  to  tbe  suit,  the  courts  of  a  state  will 
recognize  a  nonresident  receiver,  and  permit 
him  to  prosecute  an  action  therein."  This  Is 
permitted  as  a  matter  of  comity,  but  tbe  doc- 
trine will  not  be  extended,  to  the  detriment 
of  resident  creditors.  Tbe  right  of  this  same 
receiver  to  sue  In  tbe  courts  of  tbis  state  was 
recognized  in  Rogers  r.  Balnes,  38  S.  W.  483; 
and  in  the  same  case  it  was  held  that  the  col- 
lectiim  of  an  attorney's  fee  waa  unauthorized, 
and  a  Judgment  denying  It  was  approved. 
See  Association  v.  Scott  (Ky.)  34  S.  W.  236. 
The  appellants  Bwd  &  Smith  show  them- 
selves interested  in  tbe  property  sought  to  be 
•old,  and  are  theref<H«  entitled  to  prosecate 
ihe  appeal,  although  there  has  been  a  dls- 


mlnal  of  It  as  to  Johnston,  for  want  of  n- 
Tivmr.  Tbn  Jndgme^  erroneously  omtalns 
tba  sum  of  $160.  and  Is  rerened  for  the  ren- 
dition of  A  Judgment  In  accordance  hoKwlth. 


BULLOCK  T.  BIRD  et  aL 
(Oourt  of  Apiieals  of  Kentucky.  Not.  17,  1897.) 

SuiB  or  fMti  Taaas— SttmoiBNCT  uv  Btidbkcb 
A*  TO  Bomrosass. 
Pl^tUTs  evidraee  tuiding  to  show  Oiat  the 

fruit  trees,  for  the  price  of  which  the  note  sued 
on  waa  executed,  were  in  good  condition  when 
shiH>ed  to  defendant,  and  properly  packed,  the 
fact  that  but  few,  If  any,  of  the  trees  lived, 
does  not  antiiorize  the  court  to  set  aside  a  vw- 
dlct  for  plaintiff:  it  aM>eariag  that  trees  tiiat 
had  not  been  transplanted  at  all  were  Idiled  by 
the  unosuai  cold  weather  at  tbat  time. 

Appeal  from  circuit  court.  Breathitt  county. 

"Not  to  be  officially  reported." 

Action  by  Bird.  Dew  ft  Hale  against  Park 
Bullock  on  a  promlasoiy  note.  Judgment  for 
piainHfp^  and  def aidant  ^^eala.  Affirmed. 

J.  J.  O.  Bach  and  Q.  W.  VleewH'.  Aw  ap- 
pellant  Jas.  IC  Sebsstian,  toe  ajveUeea. 

GUfVT,  J.  Tbe  appellees  Institated  Oils 
action  in  the  Breathitt  circuit  court  to  recover 
Judgment  on  a  note  for  $V2&.  The  subatance 
of  the  defense  is  tbat  appellant.  BoUock.  pur- 
chased a  lot  of  fruit  trees  from  anieUees. 
who  were  engaged  in  the  nursery  bualneaa, 
which  trees  were  to  be  delivered  to  blm  In 
good  order  and  condition;  and  It  Is  all^ffd 
in  the  answer  that  the  trees  were  In  uad  om- 
dltion,  not  properly  packed,  and  were  in  fact 
dead,  or  nearly  so,  when  delivered  to  him, 
and  that  by  reason  thereof  be  lost  his  com- 
missions and  time,  in  having  sold  tbe  trees, 
and  Iwing  unable  to  collect  therefor,  because 
the  trees  were  dead  when  delivered,  and  par- 
ties to  whom  he  had  sold  them  refused  to  re- 
ceive and  pay  for  them.  It  Is  also  alleged  In 
the  answer  that,  at  the  time  of  the  execution 
of  the  note,  appellees  warranted  the  trees  to 
be  all  right,  and  agreed  thai,  if  they  did  not 
live,  tbe  note  should  not  be  collected,  and 
that  It  was  made  payable  tbe  May  thereafter 
so  as  to  give  time  to  ascertain  whether  or  not 
the  trees  In  fact  did  live,  and  that  such  stipu- 
lation was  to  have  been  inserted  in  the  note, 
but  was  left  out  by  mistake,  and  that  appel- 
lant signed  it  believing  that  the  stipulation 
was  In  the  note.  All  the  material  averments 
of  tbe  answer  and  counterclaim  were  denied 
by  appellees,  and  try  agreement  the  cause  waa 
transferred  to  equity,  and  heard  as  an  equity 
suit.  The  proof  upon  the  part  of  appellees 
seems  to  be  that  the  trees  were  in  good  con- 
dition when  shipped  to  appellant,  and  were 
properly  packed.  It  seems  that  the  written 
contract  required  appellant  to  recelTe  and  ac- 
count for  tbe  trees  at  the  nursery,  bat  for 
some  cause—either  for  lack  of  notice,  or  otli- 
erwlse— he  was  In  fact  not  present  when  the 
trees  were  packed  and  boxed  for  Mtwirj, 
Appellant  testified  to  tbe  agreement  made, 
that  appellees,  at  the  time  of  the  ezeentton  of 
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the  note,  foarantied  or  warranted  the  trees 
to  lire.  There  Is  alao  proof  tending  to  ahow 
that  bat  few,  If  any,  of  the  trees  did  In  fact 
lire.  Bat  It  la  alao  In  proof  that  the  winter 
of  1892-88,  the  period  covered  by  the  contract, 
was  a  severe  winter,  and  that  fratt  trees  were 
killed  by  the  cold  weather  that  had  not  been 
transplanted  at  all;  hence  It  is  not  nnreasona- 
ble,  taking  all  the  proof  into  consideration,  to 
conclude  that  the  trees  Id  question  were  In 
good  condition  when  shipped,  and  were  killed 
the  unusually  cold  weather  mentioned, 
njion  final  hearing  the  court  adjudged  In  fa- 
vor of  appellees,  and  defendant  appealed. 
Considering  all  the  evidence  together,  it  seems 
to  us  that  the  Judgment  of  the  court  below 
was  fully  authorised.   Judgment  affirmed. 


CfHANKT  et  al.  v.  RAMET. 
fConrt  of  Appeals  of  Kentucky.   Nov.  17,  1897.) 
Patmeitt — SDrriciBNCT  or  Evidikoi— Cokfobm* 

ITT  OF  JUDGUBNT  TO  PUB^ltlSOS. 

1.  The  fact  that  timber  was  mortgaged  to  se- 
cure the  debt  sued  on  ttrengtheas  defendant's 
testlmoDy  that  the  proceeds  the  timber  were 
paid  on  that  debt,  and  not  on  other  debts  due 
plaintiff,  and  is  sufficient,  with  SDcb  testimony,  to 
snstala  the  ilea  of  paynwnt. 

2.  It  was  enw  to  tender  judgment  for  the 
amount  of  an  account  not  tef^xea  to  In  the  pe- 
tition. 

Appeal  from  circalt  coort,  Flke  county. 

"Not  to  be  offldally  reported.** 

ActicHi  by  J.  B,  Bom^  against  George  Cha- 
ncy and  otheEB,  to  recom  the  amount  of  a 
note  paid  by  plaintiff  as  surety  tm  defend- 
ants. Judgment  for  ^alntUf,  and  def^idantB 
appeaL  Reversed. 

Auzler  &  Auxler,  Bas  T.  Bdcber,  and  Con- 
nolly ft  Oonnolly,  tor  appdlants. 

GCFFT,  J.  The  appellee.  Bamey,  Institut- 
ed lilts  action  In  the  Pike  circuit  court  against 
the  app^ants;  alleging.  In  substance,  that 
they  executed  their  note  to  T.  J.  Bevter  for 
the  sum  of  $300,  payable  on  the  Ist  of  March, 
lfi&4,  and  that  the  note  was  executed  for  two 
mules  bought  by  appellantB  of  aatd  Bevier, 
and  that  plaintiff  signed  said  note,  at  defend- 
ants' request,  as  their  surety,  and  that  de- 
fendants executed  to  plaintiff  a  mortgage  on 
the  moles,  to  indemnify  him  as  such  surety. 
It  Is  fttrther  alleged  that  defendants  did  not 
pay  the  note  at  maturity,  and  that  plaintiff 
was  compelled  to  pay  It  some  time  In  the 
month  of  May,  1894,  and  that  defendants  had 
not  paid  same  to  plalntltT,  nor  any  part  there- 
of, except  $70;  and  plaintiff  prayed  Judgment 
for  the  residue  of  said  note,  and  for  a  sale 
of  the  mules  to  satisfy  same.  l%e  substance 
of  the  defense  is  payment  to  the  idaintlff, 
which  plea  was  denied.  A  considerable 
amount  of  proof  was  Introduced,  especially 
by  the  defendants,  In  which  they  tmdertake 
to  prove  payment,  and  the  manner  and  dr- 
comstances  under  which  payment  was  made. 
It  seems,  from  their  proof,  that  plaintiff  bad 
run  and  sold  a  lot  of  timber  for  them,  the 


proceeds  of  which  were,  by  their  direction, 
and  by  agreement  with  plaintiff,  applied  to 
the  payment  of  the  note  In  suit  Appellee's 
contention  is  that  the  proceeds  were  ap^ed, 
except  960  or  |70,  by  consent  of  appellants, 
to  other  debts  due  from  them.  The  court, 
upon  final  hearing,  adjudged  that  the  plain- 
tiff, Ramey,  "recover  of  the  defendants  the 
aum  of  $481.78.  The  Items  going  to  make  up 
said  sum  are  as  follows:  Surety  note  for 
$300;  company  account,  $106.78;  amount 
paid  for  defendants  to  Morgan  Sloan,  $27.50; 
amount  paid  for  defendants  to  James  A. 
Oofl,  $24;  and  amount  paid  for  defendants  to 
Jonathan  C^aney,  $27.S0,— and  will  recover 
Interest  on  same  from  the  10th  day  of  July, 
1806,  and  his  costs  herein  expended,  subject 
to  the  following  credit:  $318.50.  Items  go- 
ing to  make  up  aatd  credit  are  as  follows: 
$218.60,  timber  sold  by  plaintiff  belonging  to 
defendants  as  a  company,  aftw  deducting  ex- 
penses of  $100  for  hauling  for  plaintiff  by 
defendants  as  a  company.  None  of  the  indi- 
vidual transactions  between  plaintiff  and  de- 
fendants are  taken  into  aecoont  in  this  judg- 
ment, but  are  left  open  and  untouched,  for 
future  settlement  or  adjudication."  The  court 
farther  adjudged  to  appellee  a  lien  on  the 
mules  for  the  payment  of  the  sum  found  due, 
and  adjudged  a  sale  of  same,  and  from  that 
judgment  the  appellants  prosecute  this  ap- 
peal. 

It  seems  to  us  that  the  proof  in  this  case 
clearly  sustains  the  plea  of  payment  It  will 
be  further  seen  that  the  plaintiff  only  sought 
a  judgment  for  the  amount  paid  by  him  as 
security  for  appellants  on  the  note  to  Bevier; 
but  the  court  seems  to  have  rendered  a  Judg- 
ment, not  only  for  that,  but  for  the  assumed 
account  due  plaintiff  from  aiqieUanta,  not  at 
all  referred  to  In  the  petition.  It  will  be  seen 
fixim  the  mortgage  that  some  timber  was  In- 
cluded In  same,  as  well  as  the  mules;  and 
this  fact  strengthens  the  testimony  of  ap- 
pellants in  support  of  the  plea  of  payment 
It  Is  reasonable  to  suppose  that  the  proceeds 
of  the  mortgaged  timber  would  be  applied  to 
the  payment  of  <the  debt  that  it  was  intended 
to  secure.  For  the  reasons  indicated,  the 
Judgmait  appealed  from  Is  reversed,  and  the 
cause  remanded,  with  dtawctions  to  dismiss 
appellee*8  petition,  and  tor  proceedings  con- 
sistent huewith. 

WOOD  T.  COKLET  et  al. 
(Court  of  Appeals  of  Kentucky.   Nov.  17,  1807.) 

HOMESTBAD  — HiSTAKB    lit    ALLOTKBNT  — RlGHTfl 
or  CREDITOKa. 

A  creditor  who  has  stood  by  at  the  allot- 
ment of  a  homestead  to  his  debtor,  under  a  deed 
of  asBignmeat  for  the  benefit  of  creditors  re- 
serving the  homestead,  and  baa  received  hia  pro 
rata  upon  his  debt  in  the  settlement  made  1^ 
the  BStigneeB.  without  anr  objection  to  the  al- 
lotment, for  about  three  years,  cannot  complain 
of  a  mere  mistake  of  Judgment  as  to  value  on 
the  part  of  the  eonuuiwlonent  in  making  the  al- 
lotment 
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Appeal  tTtm  cb?cult  court,  Sbelby  county. 

"Not  to  be  offlclall7  reported." 

Action  b7  June!  T.  Wood  asatnst  W.  B. 
Oorley  and  otliere  to  enforce  m  judgment. 
Jndffment  for  Aefendants,  and  plaintiff  ap* 
pealB.  Afflrmed. 

Bedtbam  &  Son  and  Pryor  J.  Foree*  for 
appellant.   G.  G.  Gilbert,  for  appeUeea. 

DU  J.    The  appellaat  brouglit 

suit  to  B object  the  bomeBtead  of  appeUeet  to 
tlK  payment  of  Ub  dtiat  <he  bavlnf  obt^ned 
iadgtamt,  and  a  return  of  nulla  bona),  al- 
leging tbat  appellee  Oorlejr  In  February.  18d2, 
made  u  asslgnrnart  tot  tbe  benefit  of  bis 
csedtfeon*  vtaeanime  out  of  the  property  a 
taMoeatoad;  that  tbe  bmnestead  wan  eet 
vut  to  trim,  but  not  by  uider  or  Judsmeat  of 
any  court;  tbat  tbe  bomeatead  ao  aet  apart 
waa  worth  more,  and  would  seU  for  more, 
tban  fl.000:  and  that  the  allotment  waa 
made  by  mistake.  It  appears  from  the  testl* 
mony  tbat  the  allotment  waa  made  by  com- 
mlaalosets  i4>pointed  and  sworn  by  the  coun- 
ty conrt;  tbat  tbe  appellant,  who  was  a 
creditor,  was  (^"eeent  at  the  tune;  and  that 
appellee,  who  waa  very  old,  and  unable  to 
tidce  any  part  in  mablns  the  allotment,  de- 
sired time  to  consider  whether  he  would 
take  the  homestead  set  apart  for  him,  oc 
$1,000  In  money,  but,  being  pressed  to  de- 
cide at  onoe,  decided  to  take  tbe  land.  Under 
what  authority  the  commlaslMKrs  were  1^ 
pointed,  and  ^ettker  or  not  by  agreement, 
does  not  appear,  as  the  record  of  the  settle- 
ment by  the  assignees,  and  of  tbe  Utlgation 
which  grew  oat  of  It  bj  one  of  the  creditors, 
agahMt  them,  to  aet  aside  a  sale  of  the  i«al 
eatate  made  by  one  assignee  to  tbe  otlier, 
la  not  died  In  this  suit,  and  the  facta  in  regard 
to  it  do  not  appear,  exc^  by  r^ercncea 
made  In  the  testimony  taken  In  this  proceed- 
ing. It  Is  not  claimed  that  any  mistake  was 
made  in  the  boundary,  or  in  the  amount  of 
land  allotted,  but  only  that  it  was  a  mis- 
take of  Judgment  upon  the  part  of  the 
commiBsIoners  aa  to  what  the  property  was 
worth.  Seven  witnesses,  including  the  two 
commlsslonerB  (one  of  whom  is  a  brother  of 
appellant),  one  of  the  assignees,  and  a  brother 
oi  the  other,  have  testified  as  to  tbe  ralue 
of  the  property,  fixing  it  generally  at  about 
$1,400.  Eight  witnesses  testify  that  it  is  not 
worth  more  than  $1,000.  The  appellant 
states  that  he  is  wllliz^  to  give  $1,500  for 
It,  but  a  solution  of  his  wlUlngness  to  do  so 
may  lie  in  tbe  fact  that  all  over  $1,000  would 
be  paid  by  a  cancellation  of  his  worthless 
Judgment  Undoubtedly,  if  the  homestead 
had  been  so  set  apart  by  aivralsera  appoint- 
ed by  tbe  sheriff,  or  by  commissioners  ap- 
pointed by  tbe  county  court  under  the  act 
of  18&i  in  regard  to  asaiguuienls,  the  plain- 
tiff, not  having  excepted  or  made  any  ob- 
jection at  the  proper  time,  but  having  proved 
bis  claim  before  the  assignees,  and  received 
dividends  thereon,  could  not  now  brta^  a 


separate  suit  to  sid)Jeet  the  surphia  valve  of 
the  homestead  ovor  $1,000,  shonld  It  prare  to 
be  worth  more  than  that  amount;  and  we 
an  inclined  to  the  opinion  that  having  stood 
by  at  the  allotment,  and  received  his  prt> 
rata  vpon  bis  d^  hi  tbe  settiement  made 
1^  die  assignees,  without  any  objection  to 
tbe  allotment,  for  some  three  years,  he  can- 
not be  beard  to  oooqilain  ol  a  ma«  mis- 
take, not  of  fact,  but  of  Judgment,  in  mak- 
ing the  allotment.  It  appetLiw  that  there 
waa  a  lltigatkai  ta  which  tbe  actton  of  the 
assignees  waa  attacked,  and  In  which  a  pro 
rata  of  the  amount  recovered  against  thnn 
waa  paid  to  aK>ellant  This  would  seem  to 
bring  this  case  directly  within  the  ruling  in 
Hasty's  HehB  v.  Berry  (Ky.)  1  a  W.  8. 
Moreover,  the  alleged  excessive  value  of  tbe 
homestead  allotted  Is  not  at  all  saUsfactorily 
made  out  by  the  evidence.  For  the  reasons 
Indicated,  the  judgment  Is  affirmed. 


BOTTOMS  V.  McFBBRAN  ct  aL 
(Court  of  Appeals  of  B:entock7.  Nov.  IS,  189T.> 
AwjomniN-m— Attachmiht  or  Fcnd  ik  CkicKv. 

1.  Tbe  aMrignment  to  a  trustee  or  agent  of  a 
specific  ^nd  to  par  a  particular  debt  is  not  such 
an  asugnmcnt  for  creditors  as  the  statute  re- 
gntres  shall  be  Acknowledged  and  lodged  for 
record. 

2.  Under  C^.  Cod&  {  207,  providuig  Cor  tiie 
attachment  of  a  fund  In  court  1?  leavmg  with 
the  clerk  a  copy  of  the  attadiment,  with  a  notice 
■pecifriag  the  fnnd,  no  lien  attaches  bj  leav- 
iug  a  ccspr  of  the  %ttacbaieat  with  the  msater 
commissioner,  who  holds  the  fund  siri)ject  to  tbe 
order  of  the  court:  and  the  subsequent  service 
of  tiie  attachment  ob  the  cteA  does  not  give 
the  attaching  creditor  priority  vra  one  to  whom 
the  fund  has  in  tbe  meantime  been  assign ed. 

Appeal  from  circuit  court,  Boyle  coonty. 

"Not  to  be  officially  reported." 

Oonteat  between  t.  A.  Bottoms,  ezecntor, 
attaching  creditor,  and  8.  B.  McFerran  and 
others,  aaalgnees  of  tbe  attached  fund.  Judg- 
ment for  8.  B.  McFerran  and  others,  and  J. 
A.  Bottoms,  executor,  appeals.  Affirmed. 

CUiaries  a  Fox,  ftnr  aK>eUant.  B.  P.  Ja- 
cobs, for  appdleea. 

HAZELRIGG,  J.  Section  207  of  the  C»v)i 
Oode  provides  that,  "If  the  property  to  be  at- 
tached be  a  fund  in  court,  the  attadiment 
shall  be  executed  by  leaving  with  the  derk  of 
the  court  a  copy  th«»of,  with  a  notice  speci- 
fying the  fand;  and.  If  several  wders  of  at- 
tachment be  executed  upon  such  fund  in  the 
same  day,  they  ahall  be  satisfled  oat  of  ft 
rataMy."  In  the  case  before  us,  appellant 
attempted  to  attadi  fonds  in  court  by  leav- 
ing a  copy  of  the  ord«  with  the  master  com- 
missioner, who  held  the  funds  subject  to  the 
farther  orders  of  the  court.  Subsequently  tbe 
appellees  obtained  from  the  debtor  a  written 
asslKnment  of  the  fund  sought  to  be  attach- 
ed, and  in  wfaldi  authority  was  given  Hard- 
ing, as  trustee  or  agent,  to  collect  the  fnnd 
In  conrt,  and  pay  same  to  apprilees.  After 
this  assignment,  nppeDant  bad  hla  attach* 
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mpDt  served  on  tbe  clerk.  The  cbkncdlor  ad- 
judged tli«  fund  to  the  appeDees,  who  held 
the  assignment,  and  we  think  this  was  proper. 

The  assignment  of  this  specific  fimd  was 
not,  as  contended  bj  counsel  for  appelant, 
such  an  assignment  for  the  lienellt  of  creditors 
aa  to  require  it  to  be  acknowledged  and  lodg- 
ed for  record,  under  tiie  provisions  of  the 
statute.  The  paper  operated  as  an  absolute 
appropriation  of  the  fund  In  dispute,  and  as 
the  order  of  attacdiment  served  on  the  master 
did  not  operate  to  create  a  lien,  because  not 
secured  as  required  hy  the.  Code,  the  assign- 
ees took  the  fund  free  from  any  Hen.  The 
second  attadnuent  came  too  late.  Judgment 
ts  aflBrmed. 


KBISH  T.  FOBD  et  aL 
(Court  of  Appeals  of  Keatucky.   Nov.  10.  1S07.) 

AM0I!(1X0    LAIfOOWKBKS  — DaKAOBS    VKUH  Ex* 
CA  VATIOX8  —  IXSraUCTIONB. 

1.  It  was  defendant's  duty,  if  necessary  to  go 
beneath  the  foandation  of  a  party  wall  in  mak< 
ing  an  excavation  for  a  cellar  under  his  buildiag, 
to  notify  the  adjoining  landowner  of  bis  iaten 
tiOD.  aod  to  have  Hie  work  done  promptly  and  by 
skQlful  persons,  eroeciajly  as  it  was  being  done 
in  the  winter;  and  for  his  failure  to  do  so  he  is 
liable  in  damages. 

2.  It  is  not  ernnr  to  refuse  ao  instruction, 
though  abstractly  a  correct  proposition  of  law.  If 
it  do«  not  apply  to  the  tects  of  the  case. 

Appeal  from  circuit  court;  B(^d  coonty. 

"Not  to  be  officially  r^rted." 

Action  by  G.  W.  Ford  and  othera  against 
H.  Krlsh  to  recover  damages  for  Injury  to 
plalntUTs'  storebonse.  Verdict  and  Judgment 
for  irialntiffs,  and  defendant  appeals.  Af- 
liruied. 

R.  C.  Boms,  for  appdlanL  T.  Erorett, 
toe  appellect. 

BUBNAM,  J.  Appellees  brought  this  action 
to  recover  damagei  for  iajory  to  tbelr  store- 
bouse,  occasioned,  as  they  allege,  by  the 
gent,  unskiJlfiil,  and  careless  manner  in 
which  appellant,  by  bis  agents  and  Berrants, 
dug  away  and  racavated  the  earth  adjoin- 
ing and  beneath  their  party  wall  and  foim- 
datloD,  when  the  weather  and  sarroundiDg 
9oU  were  In  an  imfavorable  condition  for  audi 
work,  and  without  notice  to  appellees.  The 
facts  are:  Appellees  purchased  friun  one 
Wellman  a  part  of  a  lot  fronting  on  Main 
street.  In  Catlettsburg.  and  erected  up<m  tbe 
lot  a  two-story  brick  business  house,  in  the 
erection  of  -which  appellees,  by  agreement 
with  W'ellmnn  (who  then  owned  the  remain- 
ing portion  of  the  lot  and  tbe  lots  adjoining 
same  on  tbe  west),  built  a  party  wall,  one- 
half  the  party  wall  standing  on  the  ground 
of  app^lees.  and  one-lialf  on  the  ground  of 
Wellman,  each  paying  one-half  the  cost  of 
bolldlng  the  wan.  After  the  erection  of  this 
bnlldlng,  Wellman  sold  to  the  appellant  the 
adjacent  tot  Inclnding  his  interest  tn  the 
party  wall,  and  In  the  winter  of  1892-98  ap- 
pellant erected  a  toidc  bosiuess  booae  ttaerc- 
oD.   TIM  proof  skowa  Hat  the  excavating 


for  the  cellar  under  thte  buildiaig  and  the 
erectloa  of  the  buDdiug  itseaf  were  all  done 
during  tbe  winter  time,  and  that  after  the 
escavation  for  the  cellar  had  been  made, 
and  before  It  was  covered  in,  watw  stood  in 
It,  and  there  were  a  good  many  freezes. 
Davis,  the  party  who  did  the  work  of  ex- 
cavating for  the  cellar  for  appellant,  teatl- 
Ses  that,  in  digging  tbe  ceHar,  he  left  the 
earth  standing  next  tu  the  party  wail,  and, 
when  he  had  finished  his  work,  he  told  a^^el- 
lant  thait  It  would  not  do  to  take  the  earth 
tLwy  from  tbe  wall,  as  It  would  cause  It  to 
sink  and  Call,  but  that  appellant  directed 
him  to  do  BO,  and  said  he  would  pay  hln 
$5.00  extra;  that  he  made  this  excavation 
as  directed  by  appellant;  and  that,  as  a  con- 
sequence, the  wall  sank,  and  the  house  and 
plastering  was  cracked,  etc.  AppeUeea  testi- 
fy that  appellant  gave  them  no  notice  of  his 
Intention  to  make  the  excavation  complained 
of  below  the  foundations,  and  that  they  did 
not  know  that  this  was  to  be  done. 

The  doctrine  Is  that  a  landowner  cannot,  by 
building  or  otherwise.  Increase  the  lateral 
pressure  upon  the  land  of  an  adjoining  own- 
er, so  aa  to  take  away  from  the  adjacent 
owner  the  right  to  the  use  and  enjoyment  of 
his  land  to  the  full  extent  he  might  have  en- 
Joyed  it  had  no  such  change  been  made;  and, 
If  he  does,  he  cannot  recover  damages  for 
any  Injury  he  may  sustain  1^  reason  of  the 
exercise  by  his  nrighbor  of  any  of  bis  origi- 
nal rights,  unless  they  are  exercised  In  an 
unskillful,  careless,  or  negligent  manner,  or 
unless  reasonably  certain  that  injury  would 
result  from  such  acts,  and  such  neighbor 
failed  to  apprise  him  of  his  uttention,  or  to 
afford  him  an  oppOTtontty  to  nse  a  proper 
preventative.  See  Shrleve  v,  StcAes,  8  B. 
Mon.  453.  Applying  this  rule  to  the  facts 
of  this  case,  we  think  there  can  be  no  qaes- 
tion  that  the  defendant  had  the  right  to  make 
the  necessary  excavation  for  a  cellar  under 
his  building,  and,  If  necessary,  to  go  below 
the  foundation  of  the  party  wall  In  doing 
this;  but  the  law  Imposed  upon  him  the  duty 
of  exercising  care  In  digging  beneath  the 
party  wall,  and  adjacent  to  It;  and  it  was 
also  his  duty  to  have  this  work  done  prompt- 
ly, and  by  skillful  and  capable  persons,  es- 
peciuliy  aa  the  work  was  being  done  In  tbe 
winter  time,  and  the  exposure  to  the  ete- 
mi-nts  necessarily  added  greatly  to  the  risk 
and  danger  thereof,  and  to  have  notified  the 
adjacent  property  holders  of  his  intention  to 
go  beneath  tbe  foundation  of  the  party  wall, 
so  that  they  also  could  have  had  the  oppor- 
tunity to  use  all  proper  precautions  to  avoid 
Injury  to  their  property.  It  seems  to  us  that 
tbe  iuRtructlons  given  to  the  Jury  conform  to 
this  view  of  the  law,  and  that  they  are  not 
prejudicial  to  the  app^ant. 

Appellant  complains  of  the  failure  of  the 
court  to  give  instructions  A,  B,  and  C,  of- 
fered his  counsel.  By  Instruction  A  the 
Jury  were  told  that,  If  they  l>eiieved  from  the 
erldsnce  that  plalntllfR  agreed  to  Irattd  the 
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party  wall  mentioned  In  Uie  pleadings  for  a 
consideration  which  was  paid  to  them,  It  was 
the  plaintiffs'  duty  to  erect  the  party  wall 
In  a  proper  and  Bklllfnl  manner,  and  If  they 
failed  to  do  so,  and  sustained  an  Injury  there- 
ty,  the  Jory  wonld  find  for  Hie  defendant. 
While  this  Instruction  may  be  abstractly  a 
correct  proposition  of  law,  we  do  not  think  it 
applies  to  the  facts  of  this  case.  The  un- 
disputed ertdence  shows  that  the  party  wall 
was  built  Jointly  by  appellees  and  appellant's 
Tender,  and  there  Is  no  allegation  or  proof 
that  It  was  not  built  In  a  proper  and  skillful 
manner,  or  In  accordance  with  the  contract 
between  the  parties.  Instructions  B  and  0 
are  substaatlally  embodied  In  the  Instructions 
glren  to  the  Jury.  Perceiving  no  error  prcj- 
udiclal  to  tbe  substantial  rlghta  of  the  ap- 
pellant, the  Judgment  Is  affirmed. 


BLOCK  T.  OLIVBR  et  aL 
(Oonrt  of  Appeals  of  Kentucky.  Nov.  19. 1887.) 

WAaSHOUSB  RiCBIFTS  — COLULTBRAb  BlCCBITT— 

Prioritt  ot  Lieicb. 

1.  S.  delivered,  to  tbe  Q.  Bank,  warehouse  re- 
ceipts for  250  barrels  of  whisky  at  the  time  of 
tile  eKCUtion  to  tbe  bank  of  a  note  for  $2,000, 
the  note  providing  that  the  collateral  was  depos- 
ited to  secure  that  note  and  all  other  Indebted- 
ness owing  to  the  bank  by  the  payor,  which  then 
exceeded  $5,000.  When  S.  discharged  the 
S^tOO  note,  he  took  up  receipts  for  only  200 
barrels  of  the  whisky.  Before  the  discharge 
of  the  note  to  tbe  bank,  S.  delivered  to  B.  dU' 
plicate  warebonse  receipts  for  the  250  barrels  of 
whisky  to  secure  a  note  indorsed  to  B.  at  the 
time.  Edd,  that  the  receipts  for  the  60  barrels 
of  whisky  left  with  the  bank  were  held  by  it  to 
secure  the  other  Indebtedness  of  S.,  and  the 
subsequent  pledge  of  those  receipts  to  the  bank 
to  secure  a  new  indebtedness  docs  not  show  a  dlf- 
fermt  Intmtion;  and  therefore  the  title  to  the 
SO  barrels  did  not,  npon  the  discharge  of  the  first 
note  to  the  bank,  tnore  to  the  benefit  of  the 
holder  of  the  junior  receipts. 

2.S.  paid  the  original  note  to  Oie  Q.  Bank 
with  a  cneck  on  the  L.  Bank,  llierenfter,  on  the 
same  day,  he  made  a  draft  on  O.,  and  discounted 
It  at  the  L.  Bank,  depositing  as  collateral  the  re- 
ceipts for  tbe  200  barrels  of  whisky  taken  up 
from  the  O.  Bank.  With  the  proceeds  of  the  dis- 
count phiced  to  tbe  credit  of  S.  tbe  U  Bank  met 
the  check  given  by  S.  to  the  O.  Bank.  HOd, 
that  tbe  receipts  for  tbe  200  barrels  ot  whisky 
when  taken  up  by  S.  ceased  to  be  outstanding 
receipts,  and  the  title  to  tbe  whisky  thereupon 
Tested  ID  B.,  who  held  the  junior  receipts,  tons 
giving  him  priority  over  tbe  subsequent  pledgee. 

8.  W'hile  a  creditor  who  has  sarrendered  col- 
lateral upon  the  payment  of  the  secured  debt 
by  check  is  entitled,  if  tbe  check  is  dishonored, 
to  reclaim  tbe  collateral,  yet  when  the  check  is 
paid  the  payment  relates  back  to  the  delivery  of 
the  check,  and  the  collateral  Is  to  be  regarded 
as  snrrendered  as  of  that  date, 

4.  Thongh  the  act  of  March  6,  1869,  S  6,  pro- 
hibits, under  penal^,  a  warehouseman  from  issu- 
ing duplicate  receipts,  such  receipts  are  valid 
as  between  the  parties,  and  when  the  original 
receipts  are  taken  np  tbe  title  to  tbe  property 
TesU  in  the  bolder  of  tbe  junior  receipts,  who  ia 
entitled  to  priority  over  a  subsequent  pledgee 
of  the  original  receipts.  It  not  being  necessary 
that  they  stiould  be  taken  up  and  canceled  by  tixt 
wareboueeman  In  order  to  glre  Titali^  to  tht 
Junior  receipts. 

Appeal  from  circuit  court,  Jef^on  oonntr. 


*To  be  officially  reported." 

Action  by  J.  O.  Mattlngly  and  others 
against  A.  H.  Sntton  and  others  to  settle  part- 
nership accounts.  Intervention  by  lioon 
fflock  dismissed,  and  he  weala.  Modified. 

Falrtelgb  ft  Straus,  for  appellanL  Stnrther 
ft  Gordon,  for  appellees  Oliver  ft  0*Bryan. 
Gibson  ft  MaiBhall,  for  Qenma  Secorlty 
Bank. 

DU  BBLLB.  J.  The  firm  of  J.  O.  MatUng- 
iy  ft  flo&B,  dlatfUers,  prtor  to  Febmary  23. 
1892,  was  composed  of  J.  6.,  P.  J.,  and  L.  D. 
MatUngly.  On  that  date  A.  R.  Sntton  be- 
came a  monbw  of  the  firm,  onder  the  follow- 
ing agreement,  signed  Iqr  all  fibe  partlBB:  "It 
is  agreed  between  the  nndterslgned  that  A.  B. 
Sntton  shall  fnmlah  ttom  time  to  time  snffl- 
cient  capital,  ait  7  per  cent  Interest  therem, 
to  tibe  firm  of  J.  6.  Mattlngly  ft  Sons,  to  en- 
aUe  safd  firm  to  distill  and  manntactnn  whis- 
ky In  Kentucky  In  the  manner  and  to  the  ex- 
tent th^  have  present^  nndertakoi  to  da 
In  consideration  of  furnishing  said  capital 
said  A.  R.  Sntton  shall  have  one-third  Interest 
and  right  In  and  to  the  property  of  all  Unds. 
business,  and  profits  ol  said  partnersSdp  of  J. 
O.  Mattlngly  ft  Sons.  It  Is  further  agreed 
that  said  firm  shall  consli^  and  deliver  to 
said  Snttcm  the  whisky  so  distilled  and  miinn- 
faotured  for  sale  on  acconnt  of  said  firm  In 
the  nsnal  course  of  trade.  Ttxtt  partnetshlp 
contract  of  J.  Q.  Mattlngly  ft  Sons  heretofore 
made,  of  date  November  3,  1891.  Is  so  modi- 
fled  by  and  subject  to  the  terms  and  ctmdi- 
tlons  of  this  agreement  This  2Sd  day  of 
Febmary.  1892.**  From  that  time  Sntton 
was  the  financial  manager  of  the  concern,  and 
procured  all  Uw  money  for  carrytng  on  the 
budness.  As  whisky  wns  manufactnred. 
warehouse  receipts  therefor  were  executed 
and  placed  In  his  hands,  and  were  by  him 
sold  or  plet^ed  as  security  for  sotos  executed 
for  money  borrowed.  fTlie  rec^pts  were  sign- 
ed by  Matting  ft  Sons,  and  Isaned  to  A.  R. 
Button  ft  Co.,  thongh  the  "Co."  meant  not- 
ing, no  one  belz«  associated  with  Sntton  ex- 
cept the  Mattlngly  firm.  It  i^vean— Ouragfa 
we  do  not  regard  this  tact  as  Important— 
that,  for  a  time  after  Sutton  became  a  mem- 
ber of  the  firm,  the  xecelpte  used  were  printed 
on  yellow  paper,  taken  from  an  cAd  book  of 
warehouse  receipts  used  Iqr  a  Conner  firm  of 
tiie  same  name,  and  that  It  wbb  determined 
to  have  new  recedpte  printed  on  gnen.  paper, 
to  be  used  in  future  transacti<«s,  and  that  tiie 
yellow  receipts  should  be  taken  np  and  green 
ones  snbBtttnted  Oierefor.  Be  (hat  as  It  nuy, 
green  receipts,  duplicates  of  tiie  ontotanding 
yellow  receipts,  were  issued  and  d*llrered  to 
Sutton.  On  June  8.  1882,  Sutton,  as  A.  R. 
Sutton  ft  Oo.,  executed  his  note  to  Jos^h 
Wolf  for  82.900,  due  December  Sd,  and  depos- 
ited aa  collateral  yellow  warehouse  recasts 
for  250  barrels  of  whisky.  This  note  was 
paid  at  maturity,  and  dd  the  followtag  day 
(DecemtKr  7th)  Sntton  executed  his  note  to 
tbe  Qerman  Setmrity  Bank-^  18,000,  doe 
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December  29tli,  and  pledged  as  collateral  ae- 
cuidty  the  same  ydlow  warehouse  receipts  for 
250  barrds.  On  the  same  day  the  note  to  the 
German  Security  Bank  was  executed,  Sutton, 
as  Sutton  &  Oo.,  drew  a  note  for  $2,500,  pay- 
able to  A.  R.  Sutton,  dated  December  6th,  at 
four  months,  and  on  the  13th  of  December 
Indorsed  this  note  to  Leon  Block,  the  appel- 
lant, and  delivered  to  Block  as  collateral  se- 
cnrity  green  warehouse  receipts  for  the  same 
SDO  barrels  of  whisky,  bearing  the  same  se- 
rial numbers  aa  those  corered  by  the  y^w 
warehouse  receipts,  which  were  then  hdd  by 
the  German  Security  Bank.  There  was, 
therefore,  a  daplicate  issue  of  outstanding  re- 
ceipts coTerlng  the  same  Identical  whisky; 
the  yellow  receipts  held  by  the  bank  being  un- 
doubtedly at  that  time  valid,  and  the  green 
receipts  held  by  Block  invalid,  inasmuch  as 
the  yellow  receipts  were  first  Issued.  On  De- 
cember 29th,  Sntton  paid  the  note  due  at  the 
German  fiecnrity  Bank  by  a  check  on  the 
LoulsTllle  Banking  Company,  took  np  of  tbe 
yellow  warehouse  receipts  b^d  by  the  bank 
aa  collateral  only  receipts  covering  200  bar- 
rels, and  left  with  the  bank  the  receipts  cov- 
ering the  remaining  SO  barrels.  On  the  same 
day  he  drew  a  draft  on  Oliver  &  O'Bryan,  of 
TCflnima  City,  for  about  |2,700,  payable  In  four 
months,  and  discounted  It  at  the  Louisville 
Banking  Company,  depositing  the  yellow 
warehouse  receipts  which  he  had  obtained 
from  the  German  Security  Bank  as  collateral. 
The  lioulsvllle  Banking  Company  placed  the 
proceeds  of  the  discount  to  the  credit  of  A.  R. 
Button  A  Co.  in  time  to  meet  Sutton's  check 
given  to  the  German  Security  Bank  when  It 
reached  the  Banking  Company  on  that  day 
through  the  clearing  house.  Oliver  &  O'Bry- 
an accepted  the  draft  for  the  accommodation 
of  Sutton.  The  note  at  the  German  Security 
Bank  contained  a  clause  providing  that  the 
collateral  was  deposited  to  secure  that  note 
and  all  other  Indebtedness  owing  to  the  bank 
by  the  p^or.  At  that  time  the  German  Se- 
curity Bank  bad  other  notes  of  Sutton  &  Co. 
to  an  amonnt  exceeding  $5,000.  Some  days 
after  the  payment  of  the  note— the  bank  still 
holding  yellow  receipts  for  50  barrels  of  whls* 
ky,  being  SO  of  the  barrels  covered  by  the 
green  receipts  In  the  hands  of  Block— Sutton 
executed  a  new  note  to  the  bank,  and  the 
yellow  receipts  for  the  50  barrels  were  spe- 
cially pledged  as  collateral  for  that  note.  Sut- 
ton did  not  pay  the  Oliver  &  O'Bryan  draft, 
the  Block  note,  or  the  indebtedness  to  the 
bank  (which  was  renewed  two  or  three 
times);  and  accordingly,  having  enforced  their 
liens  npon  the  collateral  held  by  them  re- 
spectively, the  bank  became  the  owner  of  the 
yellow  receipts  for  60  barrels,  Oliver  &  O'Bry* 
an  became  the  ownen  of  ydlow  receipts  for 
200  barrels,  and  Block  the  owner  of  green 
receipts  covering  the  same  260  barrels  cov- 
ered by  the  yellow  receipts.  This  suit  was 
twongfat  by  MatUng^  and  others  against  Sut- 
ton and  otbwe  to  settle  the  partnership  ae> 
ommtB.   A  receiver  was  appointed,  and  Kodt 


Intervened,  making  the  appellees  Oliver  & 

O'Bryan  and  the  German  Security  Bank  de- 
fendants, claiming  tliat  the  warehouse  re- 
ceipts held  by  him  are  valid,  and  that  he  l» 
the  owner  of  the  250  barrels  of  wlilsky,  audi 
praying  for  a  cancellation  of  the  yellow  re- 
ceipts held  by  Oliver  &  O'Bryan  and  the  Ger- 
man Security  Bank.  The  court  below  dis- 
missed tiie  Intervention. 

It  Is  claimed  on  behalf  of  Block  that,  when 
Sutton  took  up  the  note  at  the  German  Se- 
curity Bank  and  left  the  yellow  receipts  cov- 
ering 50  barrels  In  the  bank's  custody,  the 
bank  was  a  mere  bailee  for  Sutton;  that  it 
must  be  Inferred  from  the  fact  that  those  re- 
ceipts were  subsequently  specially  pledged  to 
secure  a  new  indebtedness  that  they  were  not 
held  by  the  bank  as  collateral  for  Sutton'a 
other  Indebtedness  to  It;  and  that,  being  held 
by  the  bank  as  Sutton's  bailee,  they  are  la- 
the same  condition  as  if  they  had  been  taken- 
up  by  Sntton,  and  thereby  lost  their  validltyr 
—the  tlUe  to  the  whishy  covered  by  them  be- 
coming again  vested  in  Matttngly  &  Sons, 
and  inuring  to  the  benefit  of  the  holder  of 
the  Junior  green  receipts.  We  cannot  con- 
cede the  justice  of  this  contention.  Jn-  liie 
absence  of  any  specific  agreement,  the  fair 
and  natural  presumption  Is  that  the  bank 
held  the  receipts  as  collateral  for  Sutton'a 
other  indebtedness;  nor  can  the  fact  that  It 
sutnequently  allowed  Sutton  to  pledge  those 
receipts  to  it  specially  as  collateral  for  a  new 
note  destroy  the  presumption  that  so  long  as 
It  held  collateral,  and  indebtedness  existed,  it 
held  It  as  collateral.  We  are  therefore  of 
opinion  that  the  trial  court  properly  dismissed 
the  Interventlou  ai  to  the  German  Secprlty 
Bank. 

But  the  contention  between  Block  and  Oli- 
ver &  O'Bryan  presents  a  dlDferent  questim. 
Sutton  was  undoubtedly  a  member  of  the- 
firm  of  J.  G.  Mattlngly  &  Sons,  with  full  pow- 
er to  act  for  It.  and  in  these  transactions,  aa 
clearly  appears  from  the  evidence  and  the 
agreed  facts,  was  acting  as  a  member  of  the 
firm  or  as  Its  agrat  It  follows,  therefore-, 
that  when,  on  December  20th,  Sntton  obtain- 
ed from  the  German  Security  Bank  the  yel- 
low receipts  covering  200  barrels  of  whisky, 
they  thereby  came  Into  the  bands  of  the  firm- 
of  J.  O.  Matting  ft  Sons,  and  ceased  to  be 
outstanding  recite.  It  Is  contended,  on  the 
othra*  hand,  and  upon  abundant  authority, 
that  If  Sntton's  check  <hi  the  Louisville  Bank- 
ing Company  had  not  been  paid  the  German 
Security  Bank  could  have  redalmed  from 
him  the  note  and  collateral  which  were  taken 
up  by  Its  delivery.  That  Is  undoubtedly  true. 
Numerous  cases  of  the  kind  have  been  <dted, 
in  which,  when  checks  were  dishonored,  the 
notes  and  collaterals  securing  them,  which 
bad  been  takiea  up  by  means  of  such  checks, 
were  held  to  have  been  wrongfully  obtained 
from  the  holders,  and  to  be  recoveraUe^  We 
do  not  doubt  the  correctness  of  those  cases. 
But  It  Is  further  contended  that,  Inasmuch  as 
the  check  was  not  paid 
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bouae  untU  after  th«  dlseoont  of  tbe  Oliver  it 
O'BrTu  Antt  at  tbe  LonlBTlUe  Benklog  Com- 
psny,  with  the  y^ow  receipts  pledged  as 
c«)UteraI,  th«  payment  to  the  German  Seen- 
rlty  Bank  must  be  considered  as  baWng  taken 
place  at  the  time  when  the  check  was  paid, 
and  therefore  the  receipts  were  not  freed 
from  the  Hen  of  the  bank  until  after  tiiey  had 
been  subjected  to  tbe  lien  of  tJie  Banklns 
Company,  and  that,  therefore,  tiiey  never  did 
cease  to  be  outstanding  warehouse  receipts. 
In  this  reasoning  we  cannot  concur.  White 
it  Is  true  that,  If  the  check  had  been  dishon- 
ored. Its  dellTery  would  not  have  been  a  pay- 
ment of  tbe  note,  on  the  other  band  It  seems 
to  m  eqoally  true  that,  not  baring  been  dia- 
hottored,  it  was  a  payment  as  of  tbe  time  of 
its  ddlTery,  and  tbe  subsequent  payment  of 
the  check  related  back  to  and  gave  effect  to 
tbe  ddlvery  of  tbe  cfae^  Itsdf. 

It  Is  earnestly  Insisted  on  behalf  of  app^- 
lees  (MiTer  &  O'Bryan  that  the  Issue  of  the 
green  receipts  was  a  wlUful  and  knowing 
violatlaa  of  the  statutes  by  Hatting  St  Sons, 
and  that  tbe  erldoMe  taitrodneed  as  to  their 
modre  In  Issuing  tbe  green  receipts  Is  Incom- 
petent, because  In  criminal  prosecntloos  con- 
stnli^  acts  similar  to  onrs,  which  Imposed 
a  pmal^  for  a  Tlolatlon  of  the  prorlskms  of 
the  act.  It  has  been  held  that  'it  Is  Immaterial 
whether  the  defendant  Intended  a  fraud  upon 
the  bank  or  other  persons.  If  in  fact  his  act, 
knowingly  committed,  was  within  the  pro- 
hibition of  the  statute."  Sykes  t.  People  (111- 
Sup.)  ID  N.  S.  706;  State  t.  Stevenson,  52 
Iowa,  701,  3  N.  W.  743. 

Bat  It  Is  fnrther  Insisted  that  the  green 
receipts,  having  beoi  Issued  after  Mattlngly 
&  Sons  bad  parted  with  their  title  to,  and 
ottBtrsetlve  possession  of,  the  whisky,  were 
"omeefved  bt  sin  and  bmi  in  Intquity,"  «- 
legal  from  tbe  start,  and  no  vitality  could  be 
given  tftem  nntfl  the  original  yell»w  receipts 
had  been  placed  where  they  conld  do  no 
harm,  by  the  warebonsemen  themselves  tak- 
ing tfcesB  iQ)  and  canceling  them,  and  that 
both  these  acts  must  be  done  before  any  ra- 
Udlt7  eovdd  «ilat  In  tbe  green  receipts,  as  the 
statute  proUbltB,  tnider  penalty,  the  waie- 
honsemaa  from  Issnlng  uy  receipt  for  goods 
whfle  any  former  receipt  for  any  such  goods 
shall  be  outstanding  and  uncanceled.  Aet 
MATcb  6,  1S68,  {  6.  But,  while  their  Issue 
was  imblblted  by  tbe  statute,  tliey  were  not 
thereby  rendered  void.  As  between  Block 
and  Mattittgly  Jk  Sons,  tbe  contract  was  per- 
fectly valid.  The  first  delivery  of  the  yellow 
receipts,  it  la  true,  carried  the  title  to  the 
whisky  to  the  bolder  of  the  receipts,  but  tbe 
Junior  receipts  wwe  entirely  valid  as  against 
the  warehousemen  who  Issued  them.  The 
law  provided  a  penalty  against  the  ware- 
houseman who  Issued  the  duplicate  receipts; 
bat  to  bold  that  tbe  receipt  was  therefore 
absolutely  void,  as  against  the  maker,  who  In- 
curred the  penalty,  would  be  to  make  the  in- 
nocent suffer  for  the  guUty.  And  this  point 
kas  been  ocpressly  dsdded  by  tbis  court  la 


the  case  of  Cochran  v.  Blpy,  13  Bosh,  SOB,  tbe 
reasoning  of  whldi  is  In  direct  accord  with 
the  views  here  expressed:  "As  to  tbe  third 
proposHloB,  it  Is  evident  that  tbe  praalty 
imposed  on  the  warehouseman  and  others 
who  shall  knowingly  and  wlUfnlly  violate  tbe 
provisions  of  tbe  law  was  Intended  to  secure 
Innocent  parties  from  the  frauds  that  might 
be  practiced  In  the  glvhig  of  false  receipts; 
and  while  certain  acts  are  prohlUted,  and  a 
penalty  imposed  upon  tbe  party  committing 
tbe  wrong,  we  are  not  dlspMed  to  extend  tbe 
punishment  by  dedaring  the  contract  rolA 
as  to  the  Innocent  party,  and  thereby  Inflict 
punishment  on  tbose  whose  Interests  it  was 
the  object  of  the  statute  to  protect  The  pur- 
pose of  the  penalty  was  to  prevent  fraud,  and 
for  the  protection  of  those  who  might  cwne 
Into  tbe  possession  of  ware^uae  receipts. 
We  recogutee  the  fact  that,  as  a  general  nde. 
there  Is  no  distinction  between  mala  pro- 
hlbltaandmalalnae;  but  as  sold  by  Mr.  Jus- 
tice ftwayne  in  the  case  of  Harris  r.  Runnels. 
12  How.  78:  'Before  the  nrie  can  be  applied 
In  any  case  of  a  statnte  problbttlng  or  coin- 
ing things  to  be  done,  with  a  prohlbltten  and 
a  poialty.  or  a  penalty  only  for  doing  a 
tUng  which  it  forbids,  that  tbe  statute  must 
be  examined  as  a  whole,  to  find  out  whelikCT 
or  not  tbe  makers  of  It  Intended  ttat  a  con- 
tract made  In  contravention  of  It  should  be 
void.  It  does  not  follow  that  the  unlawful- 
ness of  tbe  act  was  meant  by  the  leglslatnre 
to  avcdd  a  contract  made  In  contrav«itlon  of 
it'  And  In  this  case,  altbon^  the  original 
IlaMUty  was  created  upon  the  pledge  of  a 
receipt  pn^blted  from  being  Issaed  by  tiie 
warebouseman,  at  the  trvferty  was  not  In 
bis  warehouse,  yot  the  subsequent  ietlTcry 
sf  the  receipt  by  tbe  renewal  In  September, 
1874,  upon  the  consideration  that  tbe  UabOlty 
should  eoadnne,  was  not  In  vtoUttloa  of  tte 
statute,  or  based  upon  any  Illegal  consldemr* 
tlon.  We  are  satisfied,  however,  that  tt  was 
never  conten^tlated  by  the  lawmaking  power 
that  tbe  Innocent  party  shotdd  be  denied  an 
remedy  upon  the  contract  or  against  the 
party  violating  the  statute;  Bach  an  Inter- 
pretattoD  wotdd  defeat  tbe  propose  and  poUcy 
of  the  statute,  by  aiding  tbe  guIHy  and  pun- 
ishing tbe  Innocent  Ooncedlng  tbe  ftKts  re- 
lied  on  by  the  appellees,  as  a  defense  to  the 
action,  to  be  true,  the  appellants  were  entitled 
to  recover." 

Nor  does  the  point  appear  to  us  well  taken 
that  tbe  yellow  receipts  must  be  taken  up 
and  canceled  before  any  validity  could  attach 
to  the  green  receipts.  Tbe  plausibility  of  the 
contention  that  they  must  be  canceled,  so  as 
to  prevent  Innocent  persons  from  being  de- 
ceived thereby.  Is  more  ai^rent  than  real, 
for  It  is  the  date  of  Issuance,  and  not  the 
date  written  npaa  tbe  receipt,  that  decides 
the  question  of  which  has  the  prior  equity. 
We  think,  thertfore,  tiiat,  being  valid  as 
against  Mattlngly  &  Sons  when  first  laroed. 
whenever  that  firm  canke  Into  posseaaiDn  of 
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is  tbe  same  thing— tbe  tlUe  thereapon  vested 
in  the  holder  of  the  junior  receipts,  which 
then  became  the  only  outstanding  receipts. 
Tbe  title  which  Mattingly  &  Scms  acquired 
upon  obtaining  the  yellow  receipts  from  the 
bank  Instantly  inured  to  tbe  benefit  of  BIoclc 
as  the  bolder  of  the  outatanding  green  re- 
ceipts, and  made  them  effectual  fo  transfer 
tbe  title  to  the  whisky;  and  if  thereafter  tbe 
ttame,  or  other,  yellow  receipts,  covering  tb« 
same  property,  should  be  reissued  by  Mat* 
tingly  &,  Sons,  tbey  would  stand  precisely  in 
tbe  same  attitude  as  the  green  receipts  stood 
before  the  yellow  receipts  were  taken  in.  Fot 
the  reasons  stated  the  judgment  is  affirmed 
as  to  the  German  Security  Bank,  and  re 
versed  as  to  Oliver  &  O'Bryan,  with  dlrec* 
tlons  to  set  aside  tbe  judgment  In  their  favor, 
and  for  further  proceedings  consistent  with 
this  <v)biion. 


McKEB  T.  CtNCTNXATI,  N.  O.  ft  T.  P.  BT. 
CO.'S  RECEIVER. 

(Court  of  Appeals  of  Kentucky.  Nov.  18,  18970 

R^rLKouM— Fbiccis  and  Cattls  Guards. 

1.  Under  Ky.  St  1 1790,  making  it  the  duty  of 
railroad  companies  and  of  owners  of  lunds  ad- 
joining the  right  of  way  to  construct  and  main- 
tain a  good  and  lawful  fence  to  the  extent  of 
one-baU  eadi  along  the  dlvisitHi  line  of  the  right 
of  way  and  the  land  of  adjoining  owners,  and 
section  1703,  providing  that  all  corporations  and 
penons  owning  or  operating  railroads  "as  afore- 
said shall  erect  and  maintain  cattle  guards  at 
all  tttminal  points  fences  eonstnicted  along 
tbeir  lines,  except  at  points  where  such  lines  are 
not  required  to  6e  fenced  upon  both  sides,  and  at 
pnblie  croeainga,"— the  '^terminal  points"  at 
which  cattle  guards  are  required  to  be  construct- 
ed are  poiats  where  tbe  parallel  fencing  flor  any 
reason  stops,  and  not  pohits  at  whicb  the  toad 
entnrs  and  leaves  a  farm. 

2.  A  railroad  company  may  at  any  time  re- 
atove  cattle  guards  at  a  point  at  which  It  la  un- 
der no  legal  obligation  to  maintain  them,  the 
rights  of  the  parnes  not  being  regulated  hf  the 
law     ts  dlviaimi  fences  on  fisrm  lands. 

Appeal  from  circuit  court,  Pulaski  cooDty. 

"To  be  officially  reported." 

Action  by  Alfred  IMcKee  against  the  re- 
ceiver of  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company  to  recover  damages 
for  defendant's  failure  to  maintain  cattle 
guards.  Judgment  dismissing  petition  on  de- 
murrer, and  plaintiff  appeals.  Afflrme<L 

G.  W.  Shadoan,  for  appellant.  O.  H.  Waddle 
and  C.  B.  SUnrali,  for  appellee. 

HAZELRIGG,  J.  By  section  1790,  Ky.  St, 
it  Is  made  tbe  duty  of  railroad  companies  and 
of  owners  of  lands  adjoining  the  company's 
ri^t  of  way  to  construct  and  maintain,  ex- 
cept In  specified  cases,  a  good  and  lawful 
fence  to  tbe  extent  of  one-half  each  along  tbe 
division  line  of  the  right  of  way  and  the  land 
of  adjoining  owners;  and  by  section  1793  of 
tbe  Statutes  it  is  provided  "that  all  corpora- 
tions and  persons  owning  or  controlling  or 
operating  railroads  as  aforesaid  shall  erect 
and  maintain  cattle  guards  at  all  terminal 
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points  of  fences  eoostrncted  along  their  Unes, 
except  at  [wints  where  such  lines  are  not  re- 
quired to  be  fenced  upon  both  sides  and  at 
public  crossings.  But,  where  there  Is  a  pri- 
vate pa»8way  across  said  railroad,  the  land* 
owner  for  whose  benefit  it  is  kept  open  shall 
bear  one-half  of  the  expense  of  cattle  guan-Ia 
and  gates,  tbe  former  to  erect  the  gates,  tbe 
corporation  or  person  operating  the  railroad 
to  erect  the  cattle  guards." 

The  contention  of  tbe  appellant,  as  set  out  in 
his  petition  below,  is  that  it  was  the  duty  of 
the  railroad  company  operating  its  line 
through  bis  farm  to  construct  and  maintain 
cattle  guards  at  tbe  points  where  tbe  road  en- 
tered his  farm,  and  where  it  left  it;  and  that 
tbe  terminal  points  referred  to  In  the  statute 
are  tbe  points  where  the  diTlslon  fences  of  tbe 
various  property  owners  approach  the  rail- 
road or  come  up  to  tbe  right  of  way;  and  that 
while  the  company  did  construct  such  guards 
when  it  built  its  road.  In  1876,  It  had  in  1894 
torn  tbero  away,  by  reason  of  which  his  farm 
had  been  trespassed  upon  by  straying  stock, 
and  bis  crops  destroyed,  to  his  great  damage, 
etc.  We  think  this  contention  is  based  on  a 
misconception  of  the  statute.  Tbe  fences 
"along  their  line,"  at  the  t^mlnal  point  of 
which  cattle  guards  were  to  be  erected,  are 
those  running  parallel  with  tbe  railroad.  Tbe 
primary  purpose  of  the  law  is  to  have  the 
roadway  entirely  fenced  In.  for  the  protection 
of  tbe  traveling  public,  though  protection  to 
stock  is  also  secured  by  the  statute.  The 
provision  "except  at  points  where  such  lines 
are  not  required  to  be  fenced  on  both  sides" 
shows  this  to  be  the  proper  constroctloit;  for 
it  Is  where  the  right  of  way  Is  not  fenced  that 
tbe  landowners  with  division  fences  between 
them  would  need  cattle  guards,  and  where  the 
statute  would  reqoUre  them  if  Its  purpose  was 
to  compel  the  company  to  buflose  the  lands  of 
adjoining  owners.  The  remedy  of  the  land- 
owner Is  to  build  his  part  of  the  fence  along 
the  right  of  way,  and  require  the  company  to 
do  likewise.  Then  no  cattle  guards  will  be 
needed,  except  at  public  and  private  cross* 
Ings,  and  this  tbe  statute  requires;  and  at 
terminal  points  hi  tbe  parallel  fencing  along 
the  right  of  way,  and  this  is  what  the  stat- 
nte  demands.  These  points  are  not  necessa- 
rily bAween  the  propMly  lines  of  the  various 
owners,  but  arc  wherever  tUe  lateral  fencing 
for  any  reason  stops,  and  where,  from  the 
want  of  cattle  guards  at  tbe  stopping  points, 
the  road  under  fence  wonld  be  left  open  to 
trespass.  The  company,  not  being  under  any 
legal  obligation  to  maintain  cattle  guards  at 
tbe  points  of  entering  and  leaving  tbe  com- 
plainant's farm,  might  remove  them  at  any 
time.  These  guards  were  not  division  or  par- 
tition fences  between  bis  lands  and  those  of 
the  company.  They  were  Wholly  on  the  lands 
of  the  company,  and  the  rights  of  the  parties 
are  not  to  be  regulated  by  the  provision  of 
law  as  to  division  fences  on  farm  lands.  The 
averments  of  the  amendment  as  to  tlie  failure 
of  tba  ff*v"iw!'y  lu  maintain  cat^e  guur^  at 
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certain  puUlc  crossings  on  pabllc  roads  mn- 
nlng  on  the  north  and  the  eonth  of  the  irfaln- 
tllTi  farm  are  Indefinite,  and  it  Is  uot  made 
certain  how  such  failure  affected  his  rights,  or 
cansed  him  any  loss.  The  Judgment  sustaln- 
1ns  a  demnrrw  to  the  petition  1b  affirmed. 


BBAVBN  et  al.  t.  CITIZENS'  NAT,  BANK 
OF  LEBANON. 

(Court  of  Appeals  of  Kentnckr.   Not.  18, 1897.) 

GUARniAM  AVD  WaRD— IXVBBTHBNT  BT  GCARDIAN 

IN  Hrh  Ow!f  Nahb — K.IOBTS  OT  Ckboitoks. 
A  guardian  deposited  her  wards*  fnoda  in 
bank  with  her  own,  and  out  of  the  common  foQd 
purchaied  bank  stock  id  her  own  name.  She 
continaed  to  treat  the  trust  food  as  ca^  in 
settlements  made  by  her,  and  for  a  period  of 
eight  years  collected  and  a^iropriated  the  divi- 
dends on  the  stock  to  her  own  ose.  When  prop- 
credits  are  allowed  her  there  will  be  bnt  s 
small  balance  due  by  her  as  guardian,  and  the 
wards  are  amply  secured  by  her  bond,  udd  that, 
while  there  ui  some  evidence  showing  that  the 
stock  was  paid  for  ont  of  the  tmst  money,  it  is 
not  sufficient,  as  against  t4ie  circumstaDces  recit- 
ed, to  entitle  the  ward  to  the  stock  as  against 
a  creditor  of  the  guardian  who  extended  credit 
with  knowledge  of  her  owonship  of  the  stock, 
and  without  knowledge  of  any  equity  of  the 
wards. 

Appeal  from  circuit  court,  Marltm  county. 

"Not  to  be  officially  reported." 

Action  by  Citizens'  National  Bank  of  Le- 
banon, with  attachment,  against  Corddia 
EOll  to  enforce  a  judgment  Judgment  for 
plaintiff  and  Tbomaa  A.  Beaven  and  others, 
claimants  of  tbe  attached  property,  appeal. 
Affirmed. 

H.  W.  RlTea,  for  appellants.  J.  P.  Tbomp- 
■on,  for  appellee. 

BURNAM,  J.  This  appeal  Is  prosecuted 
from  a  judj^ent  of  the  Marlon  circuit  court 
by  appellant  Beaven,  for  himself  and  as 
next  friend  of  tbe  Infant  children  of  O.  J. 
HIU,  deceased,  subjecting  to  sale,  In  an  at- 
tachment suit  against  Cordelia  Hill,  the 
mother  and  guardian  of  the  infant  children, 
IS  shares  of  stock  In  the  Citizens'  National 
Bank  of  Lebanon,  which  was  attached  tfy 
the  bank  to  satisfy  a  debt  due  It  by  Cordelia 
Hill  as  surety  for  her  son.  It  Is  claimed 
by  appellants  that  the  bank  stock  so  subject- 
ed had  been  purchased  by  defendant,  Cor- 
delia Hill,  with  funds  which  she  held  as 
guardian  of  the  InfEut  children,  with  the 
knowledge  of  the  bank  officers,  and  that  it 
belongs  to  them,  and  Is  not  liable  for  the  In- 
dividual debt  of  the  guardian.  C.  J.  Hill,  the 
father  of  the  infants,  died  In  1883,  the  own- 
er of  a  good  farm  of  about  300  acres,  with 
a  considerable  amount  of  live  stock,  forming 
utensils,  etc.,  which  he  deTised  to  his  wife 
for  tbe  purpose  of  supporting  herself  and  rais- 
ing their  children.  He  also  left  an  Insurance 
policy  for  $2,500,  taken  out  for  the  benefit 
of  his  wife  and  children,  which  did  not  pass 
under  the  will.  After  the  death  of  decedent, 
hlB  widow  qualifled  as  guardian  of  her  in- 
fant children  and  executed  bond  with  food 


security.  She  collected  the  amount  of  tbe 
insurance  policy  In  December,  1883,  and 
placed  the  whole  In  bank  to  her  credit,  to- 
gether with  other  money  which  ahe  had.  De- 
cedent left  suiriTlng  him  seven  children,  tbe 
oldest  of  which  was  15  years  of  age  at  tbe 
date  of  his  death,  and  one  of  them,  Mary 
Threasa,  died  in  August,  1889,  at  the  age  of 
16.  In  June,  1887.  Mrs.  HIU  purchased  16 
shares  of  the  stock  of  the  National  Bank  of 
I^banon,  of  which  one  Kltk  was  then  cash- 
ier. The  certificate  of  this  stock  was  taken 
out  in  her  own  name,  and  was  paid  for  by 
checks  drawn  In  her  own  name  on  the  Mari- 
on National  Bank  and  tbe  National  Bank  of 
Lebanon.  Tbe  evidence  shows  that  the  diri- 
dends  on  this  stock  were  placed  to  the  in- 
dividual credit  of  Mrs.  Hill,  and  were  check- 
ed out  in  her  own  name.  It  also  discloses 
that  In  November,  1887,  about  five  months 
after  the  purchase  of  this  stock,  she  made  a 
settlement  through  her  attorney  with  tbe 
county  coujTt  as  guardian  of  her  children, 
but  In  that  settlement  no  mention  or  allu- 
sion was  made  to  any  investment  of  the 
children's  money  in  bank  stock.  In  that  set- 
tlement she  simply  charged  herself  with 
seven-eighths  of  the  Insurance  money  and  6 
per  cent  interest  thereon.  Some  time  there- 
after the  National  Bank  of  Lebanon  went  in- 
to liquidation,  and  the  Citizens*  National 
Bank  was  organized,  largely  from  tbe  stock- 
holders of  the  old  bank.  In  the  new  oi^^- 
Izatlon  Mrs.  Hill  took  15  shares  of  stock,  the 
certificate  of  which  was  also  Issued  to  her  In 
her  own  name,  and  this  Is  the  stotik  in  dis- 
pute. Subsequently  to  the  issuing  to  her 
of  the  last-named  certificate,  Mrs.  Hill  be- 
came the  surety  of  her  son  John  B.  Hill,  on 
notes  to  the  Citizens'  National  Bank,  which 
were  renewed  from  time  to  time.  Her  son 
failed  In  business,  and  made  an  aaslgnment. 
whereupon  the  bank  brought  suit  on  tbe 
notes,  which  amounted  to  about  $3,000,  and 
recovered  Judgment  by  default  Execution 
issued,  and  was  returned,  "No  property 
found,"  and  the  bank  then  instituted  this  ac- 
tion, attaching  the  bank  stock  standing  In 
the  name  of  Mrs.  Hill,  and  seeking  to  sub- 
ject It  to  the  Batisfactlon  of  Its  Judgment. 
This  is  resisted  by  Mrs.  Hill  and  by  tbe  ap- 
pellants herein,  on  the  ground,  as  before 
stated,  that  the  stock  was  not  In  reality  her 
property,  alleging  that  It  was  bought  with 
the  Insurance  money  which  Mrs.  Hill  had 
collected  as  guardian  of  her  infant  children, 
and  that  it  belonged  to  them;  and  it  Is  also 
charged  that  appellee  had  knowledge  of  these 
facts;  all  of  which  Is  denied  in  the  plead- 
ings and  by  the  testimony  of  all  the  bank 
officials,  who  prove  that  they  supposed  the 
property  to  be  that  of  Mrs.  Hill  Individually, 
and  that  the  loan  of  the  various  sums  of 
money  made  to  her  son  on  her  name  as  sure- 
ty was  based  upon  the  knowledge  of  the  fact 
that  she  was  a  stockholder  In  tbe  bank,  and 
owned  in  her  own  Individual  right  tbe  atock 
sought  to  be  subjected.   The  testimony  of 
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Mn.  Hm  In  regard  to  tbts  fund  Is  about  as 
follows:  Slie  says  tbat  after  collecting  the 
insurance  money  In  December,  1883,  It  was 
put  fn  the  Marlon  National  Bank  to  her  In- 
dlTidoal  credit;  that  abont  $1,100  of  It  was 
used  to  discharge  a  debt  doe  by  her  husband 
to  the  Marion  National  Bank  for  mon^ 
which  had  tteen  borrowed  to  pay  for  a  lot 
of  mules;  that  subsequently,  In  January,  the 
mules  were  sold,  realising  the  sum  d  $2,800; 
that  the  money  arising  from  the  Insurance 
policy,  the  money  arising  from  the  sale  of 
the  mules,  and  all  her  Indlvldaal  money  and 
the  proceeds  of  the  fsrm  were  put  to  her  In- 
dividual credit.  Indiscriminately,  bi  the 
Uarlon  National  bank;  and  that  no  sepatate 
account  was  k^t  of  any  of  these  funds.  It 
appears  that  $2,000  was  checked  out  of  the 
tiank  to  purchase  a  note  from  one  Phillips, 
and  also  about  $600  was  diecked  out  to  loan 
to  a  school  committee.  It  Is  contended  that 
the  money  used  to  purchase  the  PbilUps  note 
and  the  money  loaned  to  the  school  commit- 
tee were  aduslrely  composed  of  the  money 
which  arose  from  the  Insurance  policy,  but 
it  is  worthy  of  note  that  they  do  not  corre- 
spond In  amount  with  the  interest  of  the 
children  In  the  Insurance  mon^.  No  ex- 
planation Is  attempted  to  be  made  as  to  what 
became  of  the  $%860  arising  from  the  sale 
of  the  mules,  or  something  like  $2,000  which 
the  appellant  Cordelia  Hill  received  from  Che 
estate  of  her  deceased  father  and  mother,  or 
from  any  of  the  dlvm  sums  of  mon^  which 
arose  from  the  proceeds  of  Qie  fkrm,  other 
than  the  statement  that  these  various  sums 
of  money  were  used  for  the  support,  educa^ 
tlon,  and  maintenance  of  the  children  and 
to  pay  the  current  family  expenses. 

We  thbik  there  can  be  no  qneetlon  that 
whaiever  n  guardian,  acting  within  the  scope 
of  his  powers,  has  funds  in  his  hands  belong- 
ing to  his  ward  wtaldi  he  ought.  In  pursa- 
ance  of  his  Odnclaiy  duty,  to  employ  In  the 
purchase  of  pnmerty  for  the  benefit  of  his 
ward,  and  he  does  piurchase  the  ]^perty  with 
such  funds,  and  takes  the  title  thereto  in  his 
own  name,  without  any  declaration  of  trust, 
then  a  trust  with  reqpect  to  such  property  at 
once  arises  In  tavor  of  tba  cestui  que  trust 
As  equity  imputes  an  Intention  to  fulllU  the 
oUigatlon  lestliv  upon  the  guardian,  inde- 
pendMt  of  any  dem»t  of  fraud.  It)  regsrds 
the  trustee  as  Intending  to  perform  the  obli- 
gation, and  to  act  In  accordance  with  fiduci- 
ary duly,  and  not  in  violation  thereof,  and 
tiierefore  treato  the  purchase  as  made  tor  the 
braeflt  of  the  person  beneAdaUy  Interested. 
And  this  doctrine  extends  to  aU  persons  who 
stand  In  a  fldudair  relatbm  to  othws.  See 
2  Pom.  Eq.  Jnr.  U  SSI,  lOiO;  1  Peny,  Trusts, 
H  127. 128;  3  PerE7,  Trusts,  885,  89&  To  fol- 
low the  mon^,  however,  and  Impress  It  with 
the  trusts  as  against  Innocent  third  persons, 
it  must  be  distlncOy  traced  and  clearly  prov- 
en to  have  been  Invested  in  the  security 
sought  to  be  subjected;  and  if  the  trust  fond 
has  consisted  of  money,  and  has  been  mlni^ 


with  other  moneys  of  the  trustee  In  one  mass, 
undivided  and  undlstlngulshable,  and  the 
guardian  has  made  Investments  generally 
from  the  money  In  his  irassesslon,  the  cestui 
que  trust  cannot  claim  specific  Men  upon  the 
property  or  funds  constituting  the  Invest- 
ment. See  HIU,  Trustees,  p.  522;  F^ris  t. 
Van  Vechten.  73  N.  Y.  113. 

The  testimony  of  xhe  guardian  demonstrates 
that  she  has  paid  at  least  (me  of  her  diU- 
dren  the  foil  amount  coming  to  him  as  ward; 
that  aiwther  one  has  died;  that  she  has  ex- 
pended in  the  necessary  and  proper  educa* 
tlon  of  several  others  (which  she  had  the 
right  to  do,  under  the  statute)  larger  miHre 
mon^  than  their  Intwest  In  the  funds  In  her 
bands  as  guardian;  and  that  upon  settle- 
ment, vrlth  proper  credits  allowed  to  her  on 
this  account,  there  would  be  bat  a  com- 
paratlrdy  small  balance  due  by  her  as  guar^ 
dian.  It  farther  appears  that  her  bcmd  Is 
amply  good  to  protect  the  Infants  In  all  their 
rights,  and  the  contest  Ui  therefore,  In  reality, 
one  between  tiie  sureties  on  the  guardian's 
bond  and  the  attaching  creditors  for  any  bal- 
ance that  might  be  found  due  hy  h&t  aB 
guardian.  The  question  as  to  the  right  of 
her  surety  to  defeat  the  claim  of  the  atta^ 
Ing  creditors  to  the  fund  In  contest  Is  one  of 
fact  aa  well  as  of  law,  the  proper  determtam- 
tion  of  wlilch  depends  upon  whether  the  tmst 
funds  wen  actually  and  exclusively  used  to 
purchase  the  bank  stock  In  controversy.  It 
Is  not  suflldent  to  show  that  it  was  the  In- 
tentlott  of  the  guardUui  or  hw  security,  or 
of  hw  attoraey,  that  the  Insurance  mon^ 
should  be  Invested  In  the  bank  stock  .In  ques- 
tion, but  It  must  be  made  clear  by  proof  that 
It  was  paid  for  out  oi  the  trust  money;  and. 
while  there  is  evidence  in  the  record  in  be- 
half of  appellants  conducing  to  show  that 
thU  was  done,  we  are  met,  on  the  other  hand, 
with  equally  convincing  facts  and  circum- 
stances which  conduce  to  show  that  the  guar- 
dian never  at  any  time  kept  this  particular 
fund  distinct  and  separate  from  other  funds 
In  her  hands,  and  that  the  stock  was  not  paid 
for  exclusively  by  the  Insurance  money;  that 
she  took  the  eertlflcato  In  ha  own  name;  tibal 
she  treated  the  fund  as  cash  In  settlements 
made  by  her  as  guardian,  and  Uiat  fbr  a 
period  of  eight  years  she  collected  and  ap- 
propriated the  dividends  to  her  own  use,  and 
never,  so  far  as  this  record  shows,  until  after 
she  was  sued  by  appellee  on  Its  note,  did  she, 
in  any  ivoceeding  or  settlement  made  by  her 
as  guardian,  Intimate  tbat  the  stock  did  not 
belong  to  her  individually.  There  was  no 
obligation  on  her  part  to  Invest  the  money  of 
her  wards  In  this  stock.  She  had  the  right 
to  keep  the  fund  In  money,  and  to  account 
to  the  children  for  Interest  precisely  as  she 
did.  Our  stotnte  does  not  designate  this 
qiecles  of  Investment  as  proper  security  In 
which  to  Invest  trust  funds,  although  sucb 
investments  have  been  approved  1^  this  court 
In  certain  cases;  but  we  think  there  can  be 
no  doubt  that.  If  tills  bank^Mock  had  be- 
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come  wortUen,  nndar  th»  facte  discloaed  by 
CUb  record,  the  would  have  been  accountable 
tor  the  amount  due  the  cbUdren  on  settlement 
la  cash. 

It  does  not  appear  that  special  Importance 
abonld  be  attached  to  the  mere  SHrlrate  coa- 
wrsatlons  had  with  a  former  officet  of  the 
bank  the  attorney  of  the  goaMlan  with 
vegard  to  har  Intention  to  taiTest  the  money 
of  her  ward,  as  such  transaction  was  never 
perfected,  and  there  was  no  duty  or  reepon- 
BlbllltT  of  such  officer  with  regard  to  the  mat- 
ter in  any  way,  especially  as  the  funds  loan- 
ad  hy  the  bank  on  the  credit  of  Mrs.  HUI 
were  loaned  long  after  the  death  of  such  offl- 
ew,  and  after  the  managnnent  of  the  bank 
bad  changed  hands.  There  Is  not  tbe  slight* 
■flat  pretense  that  any  fraud  was  practiced 
upon  the  children  or  the  security  by  the  guar* 
dian  or  the  attaching  creditors  In  this  mat- 
ter.  or  Uiat  the  Intwest  of  the  dilldren  re- 
quires that  this  atock  shoidd  be  subjected  to 
their  claim;  and,  In  view  of  all  tbe  facts  and 
drcomatancefl  of  the  case,  we  do  not  feel 
anthorlaed  to  disturb  the  finding  of  the  chan- 
cellor. The  Judgment  Is  afflxmed. 


BIUDFORD  T.  BBADFOBDl 
(Oonrt  of  Appeals  of  Kentucky.  Nor.  17, 1887.) 

LiiirriTioir  or  Aonoxs— Kss  Jodioata. 

As  defendant's  answer  and  cross  petition 
dtow  that  the  claim  asserted  thereby  accrued 
more  than  15  years  before  the  pleading  was 
filed,  and  also  tlut  a  suit  on  the  some  claim  was 
dlsnussed  on  demurrer,  ■  demurrer  to  the  plead- 
ing was  properly  snstained. 

Appeal  from  circuit  court,  Pendleton  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  N.  P.  Bradford  against  Moses 
Bradford  to  enforce  a  vendor's  lieu.  Judg- 
ment for  ^alntlff,  and  defendant  appeals. 
Affirmed. 

John  H.  Fryer,  for  iwpellant  IJeslie  T. 
.Ai^legate^  for  appellee. 

OUFFX,  1.  The  ^ipeUee  InstttDted  tUs  ao- 
tlou  In  the  Fendteton  drcolt  court  against 
the  appelant  on  a  note  executed  as  part  con- 
sideration for  a  tract  of  land  conveyed  to 
appellant  by  appdlee;  seeking  to  obtain 
Judgment  for  the  amount  due,  and  seridng  to 
enforce  his  purehaae-mon^  lien  upon  tbs 
land  mentioned.  The  appellant  filed  an  an- 
swer and  croas  petition  which  attempted  to 
plead  an  indditedneas  of  appellee  growing 
out  of  the  fact  of  appellee's  having  been,  or 
having  assumed  to  have  been,  the  guardian 
of  appellant.  The  court  sustained  a  demur- 
rer to  that  moswet  and  cross  petition,  and 
Uiat  presents  the  first  question  for  dedaion. 
It  appears  from  the  answer  and  cross  iietltlon 
that  the  liability,  If  any,  of  appellee,  accraed 
more  than  19  years  before  tbe  filing  of  the 
juuwor.  ^e  answer  also  discloses  the  fact 
that  appelant  some  time  before  Instituted 
ault  In  the  Pendleton  circuit  court,  seoklng  to 


recover  on  tbe  same  cl^m  set  up  In  tbe  an- 
swer, and  that  a  demurrer  had  been  sustain- 
od  to  his  petition,  and  the  action  dismissed. 
It  results,  tberefore,  that  the  demurrer  was 
properly  sustained.  It  seems  to  na,  also,  that 
the  demurrer  of  appellant  to  the  petition  was 
prop&Ay  overruled.  The  appellant  then  filed 
an  am«ided  answer,  the  substance  of  which 
was  that  appeUee  had  taken  poaaesaton  of 
and  used  the  land  In  controversy  from  the 
date  of  the  note  until  the  present,  and  that 
the  same  was  worth  f  per  year,  aggregat- 
taag  the  sum  of  9900,  which  he  pleaded  as  a 
counterclaim.  After  issue  joined,-  a  trial  re- 
sulted in  a  Judgment  in  favor  of  ai^dlee  tax 
hla  debt,  and  for  eaforc«nait  of  his  lien  vjnn 
the  land;  and  ^m  that  Judgment  ^^dlant 
has  appealed.  Without  reciting  the  testimo- 
ny at  length,  it  is  sufficient  to  say  that  the 
evidence  fully  sustains  tbe  judgnmit  of  the 
court  bdlow,  and  tbat  Judgment  Is  affirmed. 


BRASHBAKS  v.  FBAZIEB  et  bL 
(Oonrt  of  Appeals  of  Kentucky.  Nov.  17, 1897.) 

APTBAL— CSRTinOATB  «0  TRARSCBirT. 

Ibe  certificate  of  the  clerk,  that  the  tran- 
script "contains  in  sabatance  the  complete  and 
material  parts  of  the  proceedings"  in  a  certain 
case,  being  defective,  the  opp^I  will  be  dis- 
missed. 

Appeal  from  circuit  court,  Perry  county. 

"Not  to  be  officially  reported," 

Action  by  James  H,  Frazler  and  others 
against  Robert  O.  Brashears.  Judgment  for 
plalntUb,  and  defendant  appeals.  Dismissed. 

Bobert  O.  Brashura,  in  pro.  per.  Dlsbman 
ft  Hays  and  D.  D.  Ftelda,  for  ^fp^ees. 

OUFFY,  J.  The  eertUlcata  of  tbe  deik  to 
this  transcript  la  defective.  The  matodal 
part  thereof  reads  as  follows:  "I.  John  A. 
Craft,  clerk  of  the  Letcher  circuit  court,  do 
hereby  certify  that  the  foregoing  coDtmlns.  tn 
substance,  the  complete  and  material  parts  of 
the  proceedings  taken  and  made  by  the  plains 
tiff  and  defendant  BobL  O.  Brashears^  which 
are  copied  from  the  original  papers  and  rec- 
ords of  this  office  In  the  actlen  of  Ja&  H. 
Ihra^er,  etc.,  PlaUitlfls,  tb.  Bolft.  a  Bra- 
shears.  Defendant"  Borne  other  statements 
are  embodied  In  the  certificate  not  material. 
The  certificate  Is  dated  January  24,  ISM,  and 
signed,  "John  A.  Graft;  Cleric"  This  court 
will  not  pass  upon  or  detennhie  any  case 
which  Is  not  certified  to  aa  required  Ixy  law. 
The  motion  of  appellee  to  dismiss  this  appeal 
is  tiierefrae  snstained.  and  the  appeal  la  dis- 
missed. 


BRASHEARS  t.  FRAZIER. 
(Court  of  Appeals  of  Kentucky.   Nov.  IT,  1S07.) 

Atpoal— Certificatb  to  Tkansokipt— Nbcks&itt 
OF  Bill  of  Exceptioms. 
1.  A  certificate  of  the  clerk  that  "the  fore- 
going is  a  true  copy.  In  anliatance,"  of  the  rec- 
ords in  a  certain  action,  is  iosufflcisnL  j 
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2.  In  the  ftbB«Be«  of  a  biD  of  exceptions,  the 
court  will  presume  that  a  peremptory  huitrtictloii 

was  properly  given. 

Appeal  from  drcalt  court,  Letcber  countj. 

"To  be  officially  reported." 

Action  by  James  H.  Frazler  agalzLSt  Rob^ 
0»  Brashean.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmad. 

Bobt  O.  Brashears,  In  pro.  pn.  Dlsbman 
A  Hays,  John  L.  Scott  &  Son,  and  D.  D. 
Fielda,  ftnr  appellee. 

GUFFY.  J.  The  appellee  Insists  that  this 
appeal  should  be  dismiaeed  on  account  of  the 
failure  of  the  clerk  to  properly  auth^ticate 
the  transcript  filed,  and  It  Is  further  insisted 
that  no  bill  of  exertions  has  been  filed; 
hence  the  law  presumes  that  the  peremptory 
Instruction  given  to  the  Jury  was  proper,  and 
that  the  pleadings  support  the  verdict  The 
certificate  of  the  clerk  Is  as  follows:  "I,  John 
A  Craft,  clerk  of  the  Letcher  circuit  court, 
do  hereby  certify  that  the  foregoing  Is  a  true 
copy,  in  substance,  of  the  records  of  this 
office  in  the  action  of  J.  H.  Frazler  va.  Bobt. 
O.  Brashears.  Given  under  my  hand,  clerk  of 
said  court,  this  May  5,  18S>i.  John  A.  Craft, 
Clerk  Letchea-  Circuit  Court."  The  clerk  be- 
ing only  a  ministerial  officer.  It  is  his  duty  to 
correctly  copy  the  records  of  the  court,  and 
certify  to  the  aame  aa  being  a  correct  copy. 
He  cannot  proporly  determine  as  to  the  sub- 
stance of  the  records,  but  must  copy  same  aa 
made,  and  as  they  appear  in  the  record,  in 
order  to  pn^erly  present  the  transcript  for 
appeal.  In  addition  to  this,  there  seems  to 
be  no  bUl  of  exceptipas  or  evidence;  hence 
the  presumption  of  law  is  that  the  peremp- 
tory Instruction  was  proper,  and,  as  the  plead- 
ings support  the  Judgment,  the  Judgment  of^ 
p<>aled  from  must  be,  and  ia  tbeteforc;  af- 
firmed. 

CLARK  T.  BOBERTBON  et  al. 
<Coart  of  Appeals  of  Kentucky.  Nov.  17, 1S97.) 

AnoamT  ahd  Cubst^Puhchass  sr  AnoHirar* 

IS  Hi8  Own  Namb. 

H.,  as  a-ttomey,  brooxht  suit  In  CL'i  name 
on  a  note  assigned  to  C.  by  R.  The  note  was 
received  by  H.  from  R.,  who  represented  that  C. 
owned  only  one-third  of  it,  and  undertook,  as 
H.  elaima,  to  tranafer  to  him  the  other  two- 
thirds,  requesting  that  suit  be  brought  in  Cs 
name.  At  a  sale  of  land  made  to  satisfy  the  lien 
bf  wMch  fbe  note  was  secured,  H.  became  the 
parchaaer,  and  took  the  deed  to  tiimself.  Slid 
that,  though  O.  was  the  owner  of  the  whole  note, 
yet  H.,  under  the  (acts,  as  he  understood  and 
bad  the  ri^t  to  understand  them,  had  the  right 
to  purchase  and  hold  the  property. 

Appeal  from  clrctUt  court,  Daviess  county. 

"Not  to  be  officially  reported." 

Action  by  J.  W.  Clark  against  R.  P.  Bobert- 
sou  and  H.  M.  Hasklns  to  set  aside  a  deed. 
Judgment  for  defendants,  and  plalntlfC  ap- 
peals. Affirmed. 

W.  8.  Morrison,  for  appellant  B.  A  MO- 
ier  and  Wilfred  OamleOk  for  appeUees. 


GUFFT,  J.  It  appears  from  this  record 
that  one  Granville  Johnson  executed  a  note 
to  R.  P.  Robertson  for  $150  as  a  fee  to  de- 
fend the  son  and  daughter  of  said  Johnson, 
and  executed  a  mortgage  upon  a  house  and 
lot  In  Owensboro,  Ky.,  to  secure  the  jmyment 
of  said  note.  It  also  appears  that  the  note, 
which  was  negotiable,  was  by  Robertson  dis- 
counted to  the  Owensboro  Savings  Bank,  and 
was  by  said  bank  transferred  to  the  appel- 
lant, Clark.  Some  time  afterwards  the  ap- 
pellee H.  M.  Hasklns,  aa  attorney  for  the  ap- 
pellant, J.  W.  Clark,  instituted  suit  In  the 
Davleea  circuit  court,  and  obtained  a  Judg- 
ment i^ainat  Jofanson  for  the  amount  of  the 
said  note,  and  also  judgment  enforcing  the 
lien  upon  the  liouse  and  lot,  and  the  same 
were  sold,  and  purchased  by  Hasklns  at  the 
amount  of  the  debt,  Interest,  and  costs,  and 
deed  made  to  him  by  the  court's  commission- 
er. The  petition  showed  that  Clark  was  the 
owner  of  the  note,  and  all  the  proceedings 
had  showed  that  be  was  the  aole  owner  of 
the  note  and  Judgment.  Some  time  after  the 
execution  of  the  deed,  Hasklns  wrote  to  Clark 
that  he  was  ready  to  pay  him  his  (Clark'B> 
part  of  the  debt,— $00  and  Interest  It  seems 
that  some  correspondence,  and  perhaps  con- 
versation and  dispute,  were  had  between 
Clark  and  Hasklns,  In  which  It  ai^pears  that 
Hasklns  claimed  he  was  the  owner  of  910C^ 
of  the  note  by  assignment  from  Robertson; 
while  Clark  contended  that  he  was  the  sole 
owner  of  the  note  by  assignment  from  the 
bank,  which  was  the  assignee  of  Robertson. 
Vlnally  Clark  Instituted  this  action  against 
Robertson  and  Hasklns,  in  which  he  allseed, 
in  substance,  that  Hasklns  was  his  attorney, 
and  that  by  arrangement  between  blm  (plain- 
tiff), Hasklns,  and  Robertson  suit  was  to  be 
brought,  and  the  property  purCbased  for 
Clark,  provided  It  dfd  not  bring  more  than  the 
debt;  and  he  supposed  the  same  had  been 
done,  nntU  after  the  property  had  been  con- 
veyed to  Hasklns.  He  asked  that  the  deed 
be  set  aside,  and  the  property  adjudged  fa> 
him.  Hasklns  dented  all  the  material  avnv 
ments  of  the  petition,  except  be  admltteA 
bringing  the  suit  as  heretofore  stated,  anA 
the  purchase  of  the  property,  and  the  ccmv^- 
ance  thereof.  The  court,  upon  final  hearings 
adjudged  that  Hasklns  was  entitled  to  hold 
the  pnqperty,  but  rendered  a  judgment  li» 
fhvor  of  api)ellant  against  Hasklns  for  the 
amount  of  the  note  with  Interest,  and  alao 
for  some  back  taxes  paid  by  Clark,  and  ad- 
judged a  sale  of  the  propw^  to  pay  sama 
From  the  Judgment  refusing  to  adjudge  the 
property  to  Clark  he  excepted,  and  priced  an 
appeal,  and  Hasklns  excepted,  and  prayed  u» 
appeal  from  the  residue  of  said  Judgment* 
but  no  cross  appeal  has  been  taken;  hence 
that  judgment  Is  not  before  us  for  revision. 

The  proof  conduces  to  show  that  appellant 
never  had  ai^  conversation  with  Hasklns  be- 
fore the  Institution  of  the  suit  to  foreclose  the 
mor^ge,  nor  until  after  the  conveyance 
aforesaid;  but  that  he,  at  tb«  Instance 
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nobertson,  took  up  the  note  from  the  hank, 
and  left  It  with  Roberteou,  to  be  sued  on  ht 
tlie  name  of  and  for  the  benefit  of  lilm  (ap- 
pelant). Robertson  gave  the  note  to  Has- 
klna  to  Bne  on,  and  Hasklns  cUlma  that  be» 
at  the  Instance  and  for  the  accommodation  of 
Robertson,  to  prevent  Johnson  from  being  of- 
fended at  him,  Ittstltnted  anlt  in  the  K^e  name 
of  Clark,  although  he  (Hasklni)  claims  he 
was  In  fact  the  owner  of  |100  of  the  note  by 
assignment  from  Robertson,  and  was  not  noti- 
fied .by  Robertson  that  Clark  claimed,  or  had 
any  right  to,  said  fioa  Haskhu  also  chUms 
tbat  no  arrangment  was  made  as  to  the  pmv 
chase  of  the  property  for  Clark.  The  testi- 
mony of  Robertson  Is  not  very  <dear  as  to  the 
details  of  the  matter,  but  he  rerj  fiftly  aus- 
tains  dark.  In  his  claim  of  the  entire  owner- 
flhlp  of  the  debt  In  question.  It  Is  not  nec- 
essary to  state  fully  all  the  erldence  Intro- 
duced. The  contention  of  app^nt  Is  that, 
Hasklns  being  his  attorn^,  and  having 
tvonght  and  prosecuted  the  suit  to  Judgment, 
and  having  bought  the  iwopert7,  and  teken 
the  deed  In  his  own  name,  the  same  Is  held 
In  tmst  for  appellant,  and  that  he  is  entitled 
to  the  property.  This  crattention  is  denied 
bgr  apjwllee,  and  it  la  also  indsted  that  this 
case  does  not  come  within  the  rule  of  law 
contended  for  hy  appellant,  even  If  the  role 
be  as  dalmed.  It  seems  to  us,  under  the  evi- 
dence In  tiie  case,  that  Hasklns  believed,  and 
had  the  right  to  believe,  that  he  was  In  fitct 
the  owner  of  two-thirds  of  the  debt,  and,  this 
being  true,  It  would  seem  that  he  was  not 
guilty  of  any  breach  of  trust  or  bad  faith  In 
purchasing  the  property,  bidding  therefor  the 
entire  amount  of  the  debt,  and  taking  the  con- 
veyance to  himself.  Under  the  facts  as  un- 
derstood by  Hasklns,  and  as  he  had  the  right 
to  understand  them,  from  Robertson,  from 
whom  he  In  fact  received  the  note,  we  think 
he  had  the  right  to  purchase  and  hold  the 
property  In  question.  It  also  seems  dear 
from  the  testimony  that  Clark  was  entitled 
to  the  full  amount  of  the  note  sued  on,  and 
also  to  the  repayment  of  the  taxes  paid  by 
falm,  and  that  the  court  (HA  not  err  In  render- 
ing Judgment  accordingly.  Judgment  af- 
firmed. 

BALDWIN  et  al.  DBWITT. 
(Court  of  Appeals  of  Kentucky.  Nov.  17,  1897.) 
Rbplbvin— Vbrdict— Appell&tb  JranntoTioy. 

1.  The  defendant  having  by  hia  counterclaim 
asked  jadgm«it  against  plaintiffs  (or  $46,  the 
amoant  paid  by  him  on  tne  piano,  which  plain- 
tiffs aougbt  to  recover,  and  of  which  they  took 
possession  under  an  order  of  deliven',  a  verdict 
^'for  defendant"  la  sufficient.  In  the  absence  from 
the  record  of  tbe  instroctiona,  to  sapport  a 
Judgment  for  defendant  for  $46. 

2.  It  seems  that  no  appeal  hy  plaintiff  lies 
from  a  judgment  for  defendant  on  nis  counter- 
claim for  $46,  vhere  there  is  no  judgment  award- 
ing to  him  the  posaession  of  the  property  sued 
tor,  of  which  plaintiffs  took  posseaalon  under  an 
order  of  delivery. 

Appeal  from  circuit  court.  Franklin  county. 
"Not  to  be  ofllclally  reported." 


Action  by  D.  H.  Baldwin  ft  Oo.  against  E. 
H.  Dewitt  Judgment  for  defendant,  and 
plaintiffs  appeal.  Affirmed. 

Frank  Chlnn,  for  appdlanta.  John  B.  Llnd- 
s^,  for  appellee. 

GUFFT,  J.  The  appellants  Instituted  an 
action  In  the  nature  ot  dalm  and  d^lv^ 
against  appellee  to  recover  one  Hlnion  & 
Rosin  piano,  No.  1,892,  with  sto(^  and  piano 
cover,  all  of  the  value  of  9100.  The  claim 
of  appellants  la.  In  snhstanoe,  that  they  had 
the  right  to  the  possession  of  the  piano,  tor  the 
purpose  of  selling  same  to  pay  the  balance  of 
the  purchase  money  due  thereon,  which  was 
•omethlng  less  than  $100,  exclusive  of  inter- 
eat  The  writing  relied  on  provided.  In  sub- 
stance, that,  upon  the  defaidt  of  monthly 
paymente  stiptdated  for,  the  trustee,  Rosen- 
garten,  for  himself  or  by  agent,  should  have 
the  right  to  take  possessfcm  of  sidd  piano, 
and  sell  the  same,  for  the  purpose  of  paTlug 
the  purchase  money.  An  order  of  delivery 
was  Issued,  and  the  properly  taken  thereun- 
d^.  The  substenee  of  the  defense  la  that 
the  aald  piano  was  practically  worQileas  to 
defendant;  and  that,  after  the  payment  of 
941,  appellanto  agreed  and  contracted  witli 
him  to  take  back  the  piano  No.  1,89%  and  de- 
liver bhn  one  United  Makers'  piano.  No.  7,0S3. 
with  stool  and  cover,  at  9140,  and  to  credit 
the  payments  made  on  the  first  piano  aa  If 
made  on  the  last,  and  defendant  to  retain  the 
first  piano  until  the  last  one  was  delivered ; 
and  tiiat  defendant  paid  the  further  sum  of 
$5;  and  that  on  Aprfl  18, 18M,  defendant  ex- 
ecuted and  delivered  to  plaintiffs  anotber 
mortgage,  of  which  a  duplicate  thereof  Is  filed 
herewith,  being,  In  substance,  the  same  kind 
of  contract  entered  Into  tai  r^^rd  to  the  first 
named  piano.  It  is  further  alleged  by  de- 
fendant that  appellants  failed  to  comply  with 
this  last-named  contract,  and  that  be  had 
been  damaged  thereby  in  the  sum  of  $110,  be- 
sides the  946  paid,  and  asked  judgment 
against  plalntUfs  for  The  appellants 

denied  the  execution  of  the  last-named  con- 
•tract,  aa  well  as  the  pigment  of  the  last- 
named  9S.  A  demurrw  waa  austalned  to  the 
second  paragraph  of  defendant's  answer. 
Afterwards  defendant  filed  an  amended  an- 
swer and  counterdalm.  So  much  of  defend- 
ant's answer  as  relied  upon  the  defects  of  the 
piano  first  purchased  was  stricken  out  It 
may  be  remarked  that  the  contract  filed  and 
relied  on  by  appellants,  as  w^  as  the  allied 
contract  filed  by  appellee,  have  been  hereto- 
fore held  by  this  court  to  have  the  force  and 
effect  of  a  mortgage.  Sundry  ezceptkms  are 
filed  to  depositions,  some  of  which  were  sus- 
tained, and  some  overruled,  which  need  not 
be  noticed.  A  Jury  trial  resulted  In  a  verdict 
for  defendant  At  the  conclusion  of  defend- 
ant's testimony,  the  plaintiffs  moved  to  In- 
struct the  Jury  to  find  for  plaintiffs,  which  mo- 
tion was  overruled.  The  Instructions  given 
to  the  Jury  seem  to  have  been  objected  to,  but 
the  derk  says  the  tastnietlons  are  not  found 
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:a  the  papm,  hence  are  not  copied.  The  ]iu7 
returned  Into  court  the  following  verdfct: 

"We.  the  Jaiy,  find  for  defendant  [Signed] 
R.  K.  McOnre,  Foreman."  Tlierenpon  the 
defeDdaat  mored  the  court  for  a  Judgment  for 
defntdant  upon  the  rerdlct,  to  which  plain- 
tiffs objected,  and  plaintiffs  moTed  the  court 
lifr  a  Judgment  for  plalntlflB,  notwithstand- 
ing said  verdict,  to  which  defendant  object- 
•xL  sod  the  court,  not  being  adrlaed,  took 
lime.  Afterwards  the  court  rendered  the  fol- 
lowlDg  Judgment:  "This  cause  haying  been 
beftrd  upon  the  objections  of  plalutlflts  to  the 
motioD  of  defendant  for  a  judgment  upon  the 
verdict  herein,  and  upon  the  objections  of  de- 
feadsnt  to  the  motion  of  plaintiffs  for  a  Judg- 
ment notwithstanding  said  rerdlct,  and  the 
•■ourt  being  adTlsed,  It  Is  adjudged  that  plain- 
liffs*  said  motion  be  OTemUed,  to  which  plain- 
tiffs except,  and  that  the  motion  of  defaidant 
be  sDstadiied.  to  which  plaintiffs  except;  and 
it  is  further  adjudged  that  the  defendant  re- 
rorer  of  the  plalntUTa,  D.  H.  Baldwin,  Luclan 
Wtilson,  A.  A.  Van  Buren,  Geo.  W.  Arm- 
strong, Jr.,  and  Clarence  Wulson,  composing 
ttK  firm  of  D.  H.  Baldwin  &  Co.,  the  sum  of 
with  interest  from  this  date  until  paid, 
at  the  rate  of  six  per  cent  per  annum,  and 
Us  costs  liereln  expended,"— to  all  of  which 
p'*'nf1ITt  excepted,  and  filed  grounds  for  new 
trlsl,  which  srounds  are,  lu  substance,  as  fol- 
lovs:  (1)  That  the  rerdlct  Is  not  supported 
tf  nfllcleat  evidence,  and  Is  contrary  to  law. 

Oooit  erred  In  oTermllng  plaintiffs'  motion 
for  peranptnry  Instruction  -to  tiie  jury  to  And 
for  the  plaintiffs.  (3)  The  court  erred  hi  glv- 
Jig  instmctkmB  to  tte  Jury  upon  which  the 
rerdlct  was  found.  (4)  Court  erred  hi  over- 
miODg  motion  of  plaintiffs  for  judgment  not- 
wtthstanding  the  verdict  OS)  The  court  erred 
in  midering  judgment  tor  defendant  for  $48, 
nt  any  anm,  upon  said  verdict  Appellants' 
motioD  for  new  trial  harlng  been  orerruled, 
ihey  prosecute  this  appeal. 

it  wHl  be  seen  that  no  Judgment  for  money 
was  asked  for  appdlaots  against  the  ap- 
peUee  In  their  petition,  but  ttie  object  was  to 
lecttie  the  posaesslon  of  the  piano,  for  the  pur- 
pose oi  selling  same.  In  satisfaction  of  the 
debt  due  thereon.  It  further  appears  that  de- 
fendant asserted  no  claim  to  the  plauo  so  tak- 
<-D  luider  the  order  of  delivery,  and  asked  no 
jadgmaM  fbr  the  return  thereof,  but  sought 
D  reeorer  damages  for  the  failure  of  plain- 
*lSs  to  eomply  wHh  the  second  contract  and 
aim  sought  judgment  for  the  $46  paid  there- 
on. Hie  motion  for  peremptory  Instruction 
vas  properly  overruled.  The  other  Instnic- 
'uos  ^Ten  are  not  before  us,  and  must  be 
pnsumed  to  be  correct 

The  omtention  of  appellants,  among  other 
rhhigs.  Is  that  die  answer  did  not  present  a 
nod  defense,  and  that  the  rerdlct  was  not 
<Qpported  by  BUffldmt  evidence,  and  the  court 
«nvd  la  overroUng  their  motion  for  Judgment 
ootwlttaataDding  the  verdict  We  think  the 
«Tldenoe  vaa  sofllelMt  lo  authorise  a  vndict 
•n  appdlB^s  Cavor.  Vt  an  alao  of  the  opin- 


ion that  appellants'  motion  for  judgment  not- 
wlthrtanding  the  verdict  was  properly  over- 
ruled. It  Is,  however,  Insisted  by  appellants 
that  the  verdict  did  not  authorize  any  judg- 
ment to  be  rendered,  for  the  reason  that  no 
amount  was  fixed  by  the  Jury.  It  Is  impos- 
sible to  tell  what  Issue  was  presented  for  de- 
tennination  In  the  absence  of  the  Instruc- 
tions. The  legal  presumption  would  be  that 
only  such  Issues  were  presented  as  called  for 
a  simple  verdict  for  defendant  or  for  plain- 
tiffs, and  the  finding  for  defendant  unques- 
tionably meant  that  appellee  was  entitled  to 
the  $46,— at  least  that  Is  the  reasonable  and 
fair  construction  to  be  given;  and  It  would 
seem  Ibat  $46  was  the  least  amount  that 
could  be  adjudged  to  appellee  under  the  find- 
ing of  the  jury;  and,  ss  he  does  not  complain 
on  account  of  the  smallness  of  the  verdict  the 
judgment  cannot  on  that  account  be  set  aside 
at  the  Instance  of  appellants.  There  Is  no 
judgment  given  awarding  to  appellee  the 
piano  taken  under  the  order  of  delivery,  and 
it  seems  to  us  that  the  Judgment  appealed 
from  is  $46,  and  for  that  reason  this  court 
has  no  jurisdiction  on  this  appeal.  But, 
whether  this  be  true  or  not,  the  Judgment 
must  be  affirmed,  for  the  reason  that  It  seems 
to  be  sustained  ^  the  law  and  factak  Judg- 
ment afllrmed.  with  damages. 

MAGKIN  V.  WILSON. 
(Oourt  of  Appeals  of  KeDtucky.  Nov.  18,  1887.) 
Afpsai.— Trivial  Ahooxt  ra  CoriTaovBBsr— 
DnutatAL. 

Where  the  amotmt  inndved  is  $3-02.  the 
maxim,  "De  minimis  non  curat  lex,*'  will  be 
ap^ted,  snd  tiie  aiveal  dismissed. 

Appeal  from  circuit  court,  Marlon  county. 

"Not  to  be  officially  reported." 

Action  by  Joseph  Mackin  against  Mai^aret 
Wilson.  From  a  judgment  In  faror  of  de- 
fendant plaintiff  appeals.  Dismissed. 

H.  W.  Bires,  for  appeUant  Lafe  &  Pence, 
for  appellee. 

LEWIS,  G.  J.  The  amount  Inrolred  In  this 
appeal  is  $3.02.  "De  minimis  non  curat  lex." 
Appeal  dismissed. 

BENNETT  v.  BENNETT. 
(Gourt  of  Appeals  of  Kentucky.   Nov.  16,  1897.) 
Divorce— RE8TORATIOS  or  Propsrtt— Alimoht. 

I,  In  an  action  by  the  husband  to  enforce  an 
order,  embraced  In  a  Jadpment  for  divorce,  re- 
storing to  each  party  the  property  received 
from  the  other  in  consideration  of  marriage,  the 
wife  introdacing  no  pnmf  to  overcome  tlie  pre- 
sumption, under  Civ.  Code,  t  425.  that  property 
received  by  her  from  the  hosbaud  without  valu- 
able consideration,  during  the  marriage,  was 
received  In  consideration  of  marriage,  the  hns* 
band  is  entitled  to  an  order  restorlniB  the  prop- 
erty. 

2.  The  wife,  when  required  upon  a  divorce  to 
restore  property  obtained  from  the  husband  In 
consideration  of  maninge.  should  be  allowed  to 
retain  rents  received  by  ber  from  the  property, 
the  chancellor  determining,  on  equitable  prin- 
ciples, whether  she  Is  entitled  to  anytiihig  addi- 
tional in  the  way  of  alimony. 

Digitized  by ' 


Google  — 


248  43  SOUTHWBSrrBRX  RBPOBIXB.  (Ky. 


Appeal  from  dreult  court.  Campbell  comity. 

"Not  to  be  offldaltj'  reported." 

AcUoD  by  W.  H.  Bennett  agaioBt  Maria 
L.  Bennett  to  enforce  an  order,  embraced  In 
a  judKnicnt  of  dlTorce,  tar  the  restoration  of 
property.  Jud^eot  for  defWidtot,  and  plain- 
tiff appealR.  Keversed. 

For  opinion  on  former  appeal,  see  36  8. 
W.  802. 

Holt  ft  Holt  and  B.  W.  Hawkins,  for  ap* 
peUant 

HAZELRIGQ,  7.  This  case  was  sent  back 
on  the  former  appeal  to  give  the  then  ap- 
pellant, now  appellee,  an  opportmilty  to  show 
either  <1)  that  she  had  In  fact  paid  for  the 
property  In  dispute  with  her  own  means, 
or  (2)  was  entitled  to  It  under  some  arrange- 
ment by  which  the  plalntlfr  dlscontlnned  the 
old  suit  as  to  the  property,  taking  his  Judg- 
ment merely  for  the  divorce.  Upon  the  re- 
turn of  the  case,  the  Issues  were  completed; 
but  no  proof  was  offered  by  her  to  orertum 
the  statutory  provision  that,  when  property 
Is  obtained  by  the  wife  from  the  busband 
without  valuable  consideration.  It  is  to  be 
deemed  to  have  been  obtained  In  considera- 
tion or  ^Jy  reason  ot  marriage.  Nor  did  she 
show  any  right  growing  out  of  the  order 
discontinaing  the  suit  as  to  the  property. 
We  are  constrained  -to  hoid,  therefore,  that 
the  husband  la  entitled  to  an  order  restoring 
the  property  In  dispute  to  blm.  The  wlf« 
seems  to  have  gotten  the  rents  of  the  prop- 
erty since  1885,  but  how  much  this  amounted 
to  Is  not  disclosed.  She  staoidd  be  allowed 
to  keep  what  she  has  recced;  and  whether 
this  Is  as  much  as  she  equitably  ought  to 
receive  of  the  husband's  estate  in  ^e  way 
of  alimony  we  cannot  telU  This  shotdd  be 
determined  1^  the  chancellor  on  equitable 
principles,  considering  the  pecuniary  condi- 
tion of  both  husband  and  wife.  The  Judg- 
ment Is  reversed  for  proceedings  consistent 
herewith. 

BARTRAM  et  al.  t.  BURNS  et  »1.' 
(Oourt  of  Appeals  of  Kentucky.    Nov.  20, 1887.) 

Fracdulrxt  Co^tbtamobs— Ikphovsmbxts. 

Where  a  conveyance  U  wiHiout  fraudulent 
intent,  tbough  in  frand  of  the  grantor's  creditors, 
beeauie  without  valuable  considerntion,  the  gran- 
tees are  entitled  to  a  first  lien  for  lastins  and 
valuable  improTemeula  made  liy  them,  loss  val- 
ue of  the  rent,  after  deducting  taxes  paid. 

Appeal  from  drcnlt  court,  Lawrence  coun- 
ty. 

**Not  to  be  offlelally  reported." 

Action  by  R.  T.  Burns  and  another  against 
W.  H.  Bartram  and  others.  Judgment  for 
plaintiffs.   Defendants  appeal.  Reversed. 

Wm.  M.  Fulkerson,  for  appellants.  Holt  & 
'Bait,  for  appellees. 

PAYNTER,  J.  At  the  time  W.  H.  Bartram 
made  the  deed  to  his  children,  he  was  in- 
debted to  Bums  and  Danld.  The  conaldera- 

1  For  opinion  on  rehearing,  see  43  S.  W.  G86. 


tlon  of  the  conv^ance  was  partly  love  and 
affection  for  his  cliildrett.  Indeed,  It  ap- 
pears to  have  t>een  the  principal  coaslderatlon 
for  the  convej-ances.  He  could  not  thus  vol- 
an tartly  convey  away  his  property  until  be 
had  paid  bis  debts.  The  Judgment  of  the 
court  below  In  sustaining  the  attachments 
and  giving  liens  was  correct  Tlie  court,  how- 
ever, did  err  In  refusing  to  permit  the  de- 
fendants to  file  the  amended  answer  which 
they  tendered.  If  the  conveyance  of  the 
father  to  the  children  was  with  frauduloit  In- 
tent to  cheat  his  creditors,  and  they  were 
made  aware  ot  his  purpose,  then  they  would 
not  be  entitled  to  assert  a  dalm  for  lasting 
and  valuable  Improvements  which  they  may 
have  made  upon  the  ^Toperty.  If  the  design 
of  the  children  in  accepting  the  deeds  was  not 
to  aid  In  defrauding  the  tredltors  of  their 
fatbCT,  but  was  done  In  good  faith,  and  they 
made  the  improvements  under  such  circnm- 
staaces,  they  are  entitled  to  a  first  Hen  to  the 
extent  such  Improvements  enlianced  the  val- 
ue oi  their  respective  tracts  of  land.  If  the 
facts  as  averred  In  the  amended  petition  be 
tru^  then  the  children  are  entitled  to  be  ad- 
judged their  Hens  for  amoimts  which  their 
lasting  and  valuable  improvements  Increased 
the  value  of  the  land;  but  from  this  should 
be  deducted  the  reasonable  rent  of  the  land 
from  the  time  tbe  deeds  were  msde,  less  taxes 
paid  on  the  land.  The  rtght  of  the  chfldren  to 
be  allowed  for  lasting  and  valuable  Improve- 
ments cannot  be  dtf  eated  by  simply  ad}udg>- 
Ing  Burns  and  Daniel  the  liens  upon  property, 
and  selling  It  to  satisfy  tbem.  Although  the 
court  may  not  enter  an  ordw  vacating  the 
deeds,  that  fact  would  not  deprive  the  de- 
fendants of  their  right  to  assert  their  claim 
for  improvements.  If  It  did,  then  the  children 
might  be  deprived  of  all  claim  for  the  Im- 
provements, "because  It  might  require  all  the 
tracts  of  land  to  pay  the  debts  of  Burns  and 
DanleL  The  judgment  Is  reversed,  and  case 
remanded  fur  the  trial  oC  such  issue  as  may 
be  formed  on  the  claim  fw  lasting  and  Tata- 
able  Improvements. 


mCHOItAS  et  aL  v.  SHIPLBTT. 
(Court  of  Appeals  of  Kentucky.    Nov.  20, 180T.) 
OiFT  or  Land— RioHTS  aoainst  Fi^bchasbr. 

One  whose  mother  deeded  to  him,  while  a 
minor,  land  for  which,  after  he  had  recorded  his 
deed,  she  gave  a  bond  for  a  deed  to  another,  can 
maintain  a  suit  for  the  land  against  the  otiier 
taking  possession  thereof,  tbotigh  there  was  no 
valuable  consideratkm  for  the  deed. 

Appeal  from  circuit  court,  Pulaski  connty. 

"Not  to  be  offlelally  r^iprted." 

AcUon  by  Robert  Shiplett  against  J.  R. 
Nicholas  and  others.  Judgment  for  plaintiff. 
Defendants  appeaL  Affirmed. 

O.  H.  Waddle,  for  appellants.   Denton  ft 

Cook,  for  appellee. 

HAZELRIGO.  J.  WbUe  the  appellee  waa 
about  17  yearn  of  ase,  his  motter.  In  oonaid- 

Digitized  by 


FAULKNBB  r.  UABIOX  STAT.  BANK. 


249 


umtlon  ot  the  sum  of  flOO.  conrered  blm  a 
tract  of  mountain  land  of  tbe  value  of  some 
9CKKX  Tbls  conr^anoe,  sune  months  after 
Its  execution  and  acknowledgment,  was  car- 
ried by  appellee  to  tbe  pn^er  office,  where  It 
was  duly  recorded.  After  tbls,  tbe  mother, 
o^ectlng,  as  she  says,  that  her  son  would 
consent  to  the  trade,  attempted  to  sell  tbe 
land  to  appellant,  John  Nicholas,  and  execut* 
ed  a  bond  for  title  therefor.  The  sale  was 
on  a  long  credit,  and  nothing  has  ever  been 
paid.  The  son  refused  to  consent  to  the 
■ale,  and,  the  appellant  haTing  taken  posses- 
sion, be  brought  this  suit  for  the  land,  and 
to  stay  waste.  The  chancellor  granted  the 
relief  prayed  for.  There  can  be  no  doubt  of 
tbe  correctness  of  the  judgment.  It  is  at- 
tempted to  show  that  the  sou  did  not  accept 
the  deed  from  his  mother,  bnt  he  did  accept 
It,  and  bad  It  recorded.  Wbetber  there  was 
a  valuable  conBlderatl<»i  for  tbe  conveyance 
is  not  material;  a  good  consideration  Is  sofli- 
clent.  Nor  is  It  a  matter  of  concern  to  ap- 
pellants whether  the  mother  might  not  avoid 
the  conveyance  for  some  sufficient  reason. 
She  is  not  trying  to  do  so.  On  the  contrary, 
she  testifies  in  support  of  tbe  son's  claim. 
Only  costs  seem  to  be  adjudged  against  the 
appellants,  and  we  think  tbe  chancellor  prop- 
erly adjudged  them  against  all  the  appellants. 
Judgment  affirmed. 


FAULKXBR  et  bL  V.  UARION  NAT.  BANK 
et  aL 

(Court  of  Appeals  of  Kentucky.    Nov.  17. 1897.) 

ASSIONUBFTS  FOR  CREDITORS— NATIONAL  BaSKB— 

Femaltx  for  Uscht— Jiionrs  op  Sukbti. 

1.  Auignees  tor  creditors,  by  agreement  ot  all 
parties,  took  control  of  property  of  the  wife  of 
the  assignor,  which  had  been  mortgaged  to  In- 
demnify the  assignor's  surety,  and,  out  of  the 
proceeds,  first  paid  tbe  taxes,  and  premiums  for 
insurance  on  the  property,  and  a  proportionate 
part  of  the  costs  of  settifng  the  two  estates,  in- 
cluding compensation  for  their  services.  Hdd, 
that  the  surety  cannot  complain,  as  the  costs 
paid  were  not  greater  than  would  have  been  in- 
curred if  the  mortgage  Hen  bad  been  enforced 
by  suit 

2.  Under  Ber.  St  U.  S.  1  5196.  providing  for 
the  forfdtare  of  tbe  entire  interest  where  usury 
is  taken  by  e  national  bank,  and  giving  to  the 
person  hy  whom  It  is  paid  the  right  to  recover 
twice  die  amount  of  interest  paid,  a  surety,  when 
sued  on  the  last  of  several  reuewals  ot  a  note, 
is  not  entitled  to  credit  by  the  usurious  interest 
paid  by  the  principal  at  the  time  of  the  several 
renewals,  but  only  by  the  amount  withheld  by 
the  bank  when  tbe  original  note  was  executed, 
where  the  right  of  tbe  principal  to  recover  the 
penalty  ig  barred  by  a  judgment  dismissing,  as 
settled,  an  action  brought  by  htm  to  recover  the 
penalty. 

Appeal  from  circuit  court,  Marion  county. 

"Not  to  be  offldally  reported." 

Action  by  the  Marion  Na^nal  Bank 
against  J.  M.  Faulkner  and  otbers  on  a 
promissory  not&  Judgment  for  plaintiff,  and 
defendants  Bums  and  Faullcner  appeal.  Af- 
firmed. 

H.  P.  Cooper,  for  appellants.  W.  J.  Uale, 
for  appeUosa. 


LSWIS,  a  J.  January  10, 1895,  the  Marion 
National  Bank  brought  tbls  action  on  a 
promissory  note  executed  January  4,  1893, 
1^  a  H.  Boms  and  J.  M.  Faulkner,  for  92,00l>, 
due  In  Blx  months,  and  bearing  Interest  at 
the  rate  of  7  per  cent,  per  annum  from 
maturity  until  paid.  It  Is  alleged  in  tbe 
answer  of  Faulkner,  and  not  denied,  that 
the  note  Is  the  last  of  successive  renewals 
at  tbe  end  of  each  six  months  of  ore  for  the 
same  amount  executed  August  23,  1889,  by 
Burns,  as  principal,  and  himself,  as  surety, 
though  there  was  In  fact  only  $1,930  original- 
ly borrowed  and  received.  It  Is  also  stated 
by  him,  and  appears,  that,  in  addition  to  $70 
retained  by  the  bank  at  tbe  outset,  tiiat  sum 
was  paid  by  Bums  as  interest  at  the  time 
of  each  renewal.  As  the  Marion  National 
Bank  thus  charged  and  received  interest  at 
a  rate  greater  than  allowed  by  tbe  statute 
of  tbe  United  States  under  which  It  was 
organized  and  exists,  one  of  the  quesOoas 
in  this  case  Is  by  what  amount  the  note  sued 
on  should  be,  for  ttiat  reason,  credited.  It 
appears  that,  at  the  date  of  the  first  note. 
Burns  and  his  wife  mortgaged  real  property 
belonging  to  her  to  Indemnify  Faulkner  as 
bis  surety,  though  there  then  listed  a  prkw 
Uen  upon  It  August  28,  1893,  Burns  made  a 
deed  of  assignment  for  the  benefit  of  bis 
creditors  to  appellees  ICnott  and  Edmunds; 
and  It  appears  that  by  agreement  of  all 
parties,  tbe  assignees  not  only  took  control 
of  the  estate  of  Bums,  but  also  sold  and  col- 
lected proceeds  of  tbe  property  of  Mrs.  Bums, 
mortgaged  to  Faulkner.  And  thus  arises  the 
other  question  in  tbls  case, —as  to  tbe  amount 
Faulkner  was  entitled  to  of  the  entire  pro- 
ceeds collected  by  the  assignees;  and  that  we 
win  first  consider.  There  was  paid  for  his 
benefit  by  tbe  assignees  to  the  Marion  Na- 
tional Bank,  and  placed  as  a  credit  upon  tbe 
note  sued  on,  tbe  sum  of  $1,339.C9.  But,  ot 
tbe  proceeds  derived  from  the  sale  of  the 
property  of  Mrs.  Bums,  tbe  assignees  first 
applied  $169,  the  amount  of  taxes  and  insur- 
ance premiums,  and  $209,  the  proportionate 
amount  of  expenses  incurred  In  disposing  of 
and  settling  the  two  estates,  including  com- 
pensation for  their  services;  and  Iwcause  tbe 
lower  court  allowed  these  sums  to  be  deduct- 
ed, and  placed  to  the  credit  of  Knott  and.  Ed- 
munds, tbe  assignees,  they  have  been  made 
parties  to  tbls  appeal  by  Faulkner.  But  as 
tbe  payment  of  taxes  and  Insurance  premiums 
on  the  mortgaged  property  was  Inevitable, 
and  costs  and  expenses,  as  much.  If  not  more 
in  amount,  including  compensation  to  officers 
of  court  would  have  been  Incurred  If  the 
mortgage  lien  had  been  enforced  by  action  In 
equity,  we  think  no  Injustice  has  been  done 
to  appellant  in  that  matter. 

Section  5198.  Rev.  St.  U.  S.,  provides:  "The 
taking,  receiving,  reserving,  or  charging  a 
rate  of  Interest  greater  than  is  allowed  by 
the  preceding  section  [that  Is,  greater  tban 
allowed  by  tbe  law  of  tbe  state  where  a  na- 
tional bank  may  be  established},  when  know 
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Ingly  <laae,  Bhall  be  deemed  a  forf  eitare  of  the 
entire  interest  which  Uie  note,  bill,  or  other 
evidence  of  debt  caixles  with  It,  or  wblch  has 
been  agreed  to  be  paid  thereon.  In  case  the 
xreater  rate  of  interest  has  been  paid,  the 
person  by  whom  It  has  been  paid,  or  his  legal 
representatlTe,  may  recoTw  back.  In  an  ac- 
tion In  the  nature  of  an  action  for  debt,  twice 
the  amount  of  Interest  thus  paid  from  the  as- 
sociation taking  or  receiving  the  same;  pro* 
Tided  such  action  Is  commenced  within  two 
years  from  the  time  the  usurious  transaction 
occuRed."  April  17,  1884.  Boms,  the  prin- 
cipal In  all  the  notM,  saed  the  Marion  Na- 
tional Bank  to  recover  the  penalty  ot  twice 
the  amount  of  Interest  paid  to  It  at  a  usurious 
rate  during  the  two  years  next  precedtaig  the 
Institution  of  the  action;  uid  that  action  ap- 
pears, from  Oie  record  before  us,  to  have 
been,  on  motion  of  plaintiff's  attorney,  dis- 
missed, at  defradant^  coats,  as  settled, 
llierefore.  though  it  does  not  appear  upon 
predsdy  wbat  terms  the  action  was  dlsmtes- 
ed,  the  agreed  Judgment  tiiere  rendered  con- 
stitutes a  bar  to  anotheo:'  action  by  Bums  fbr 
the  same  cause.  And  if,  tfaereaftw,  he,  while 
Uving,  or  his  personal  r^reseutatlve  since 
his  death,  In  August,  ISM,  could  not  have  re- 
covered Oie  penalty  prescribed  1^  the  statute, 
certainly  it  cannot  now  avail  ai^ellant,  the 
surety.  According  to  the  Jnd^ent  appealed 
tvom,  aj^llant  li  not  entitled  to  uay  credit 
on  account  of  Interest  actually  paid  by  Bums; 
but  because.  In  the  note  sued  on,  a  usurious 
rate  of  Interest  Is  diarged.  the  entire  Interest 
which  It  carried,  or  had  been  agreed  to  be 
paid  on  It,  was  adjudged  forfeited.  So  appel- 
lee the  UariOL  National  Bank  recovers  the 
amount  of  the  debt  sued  on,  without  Interest, 
except  from  the  rendition  of  the  Judgment,  to 
be  credited  by  said  sum  of  91.339.68,  as  of 
October  29,  18M,  and  |70.  as  of  August  29, 
1889,  being  the  amount  withheld  by  the  Ma- 
rion National  Bank,  appellee,  when  the  mon- 
ey was  first  loaned,  and  the  original  note  exe- 
cuted. In  our  opinion,  the  statute  does  not 
authorize  any  other  or  greater  reduction  of  the 
debt,  In  favor  of  appellant,  than  made  by  the 
lower  court   Judgment  affirmed. 


COOHRAN  v.  TOWN  OF  SHBPHERDS- 
VILLB. 

(Court  of  Appeals  of  Kentucky.   Nov.  13.  1897.) 

HUMICUPAL  COKPORATIOXS-DRDtOATIONOV  StRBBTB 
—  LlABILITT  WBBRB  THBRB  BAK  BBBK 
No  ACCCPTANOB. 

1.  A  mnnicipal  corporation  which  h&g  never 
accopted.  either  expressly  or  hj  implication,  the 
dedication  of  a  street,  ia  not  liable  for  ii^aries  to 
aniiiuila  from  the  maintenance  of  a  barbed-wire 
fence  on  the  ground  thus  dedicated. 

2,  The  mere  extension  of  the  limits  of  a  town 
so  as  to  embrace  ground  dedicated  as  a  street  ia 
not  an  implied  acceptance  of  the  dedication. 

Appeal  from  circuit  court,  Bullitt  county. 
"Not  to  be  ofBdally  reported." 
Action  by  Lula  Cochran  against  town  of 
Shcpb(>rdsville  to  recover  damages  for  inju- 


ries to  a  Biare.  Judgment  for  d^endant  on  a 
verdict  returned  in  obedience  to  a  peremptmy 
Instructini.  and  plaintiff  appeals.  Affirmed. 

Tom  Cochran,  for  appellant 

WHITE,  J.  Appellant  Instituted  tbia  actfaw 
In  the  BnlUtt  circuit  court  against  the  town 
of  BhepherdavUle,  for  damages  caused  by  a 
mare  of  aRiellant  being  Injured  on  a  barbed- 
wire  fence  said  to  have  been  In  a  street  In 
said  town.  The  petition  alleges  that  the  fence 
was  built  by  and  remained  In  a^  street  with 
the  knowledge  of  the  authorities  of  aald  town 
for  four  or  five  months.  It  aDegea  that  the 
mare,  by  reason  of  her  Injuries,  was  tmdtted 
worthless,  and  waa  vrorth,  whoi  hurt,  f  100, 
and  that  after  the  Injury,  the  plahitlff  had 
Incurred  much  trouble  and  expeaaa  la  attend- 
ing to  the  wounds  on  aald  animal,  of  the 
value  of  fSO,  and  claimed  a  damage,  in  these 
two  sums,  of  9100.  A  general  demurrer  to 
this  petition  waa  overruled,  and  answer  waa 
ffied,  wblch  denies  any  knowledge  m  Infwma- 
tlon  sufficient  to  fbrm  a  belief  as  to  the  al- 
leged Injury;  denies  tbat  any  obstmftloa  was 
so  near  or  across  a  highway  of  the  town  as  to 
cause  the  liUury  complaliied  of;  denies  the 
value  ol  the  mare  to  have  bera  IIOO^  or  dam- 
age In  any  sum,  or  that  care  and  attention 
and  medicine  vnre  fumtataed  of  the  value  of 
lEiO  or  of  any  sum;  denies  that  the  town  au- 
thorities knowii^ly  or  negligently  permitted 
any  alleged  defecte  to  be  built  m  r«nalu.  In 
a  second  paragraph,  It  Is  alleged  that  one 
Hancock  built  a  fenceof  barbed  wlreand  poste 
vrlthout  any  authority  w  parmlsaton  from 
the  governing  authority  of  said  town;  and 
that  said  fence  was  not  erected  upon  any 
property  of  said  town,  or  upon  any  property 
under  its  control  or  authority,  or  upon  any  of 
its  streeteor  all^B,or  across  any  of  its  streets 
or  alleys,  but  tbat  said  fence  was  built  In  a 
part  of  the  town  used  as  a  common,  and  has 
never  been  under  the  control  or  auUunity  of 
the  town  ot  SbepberdsvUle,  and  the  town 
has  never  caused  any  streets  or  alleys  in  that 
portion  at  the  town  to  be  graded,  opmed,  or 
In  any  way  constructed  for  use,  nor  have  tiie 
authorities  of  said  town  ever  levied  any  tax 
upon  the  propaty  in  that  portion  of  the  tovm 
of  Shepherdsvlfle,  for  any  governmental  pur- 
pose; and  that  the  same  has  been  used  time 
out  of  mind  by  the  public  as  a  common  until 
Bo  fenced  1^  said  Hancock;  and  that  It  was 
upon  this  fence  built  by  Hancock,  if  at  all, 
that  the  mare  was  hurt.  Th^  was  also  a 
plea  ot  contributory  negligence  on  the  part 
of  appellant  in  permitting  the  said  mare  to 
run  loose.  To  this  second  paragraph  a  de- 
murrer was  filed  and  overruled,  and  then  a 
reply  controverting  every  allegation  material 
to  the  answer.  On  the  Issue  thus  made,  the 
case  went  to  trial  before  a  Jury,  and,  at  tbe 
conclusion  of  appellant's  evidence,  the  court 
on  motion  of  appellee,  gave  to  the  Jury  a 
peremptory  Instmctlon  to  find  for  defendant, 
which  was  done.  Judgment  having  been  ren- 
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dwed  In  accordance  with  the  vndlct,  tlie  ap> 
pellant  filed  reasons,  and  entered  motion  to 
grant  her  a  new  trial,  which  was  overruled, 
and  she  appeals  to  this  court 

TikB  proof  introduced  on  the  trial,  as  shown 
by  the  bin  of  exceptions,  show  that,  some 
years  ago,  one  Oxiey  laid  off  a  plat  of  ground 
adjoining  the  town  of  ShephwdSTlUe,  making 
Iffts  and  streets  and  all^s,  and  sold  lots  In 
said  addition  to  the  said  town,  as  it  waa  call- 
ed, but  the  proof  doea  not  show  that  this  plat 
waa  ever  put  to  recturd;  that  some  years  ago 
this  <^ey  addition  was  embraced  In  the  new 
boundary,  as  fixed  by  a  new  diarter  oC  the 
town  of  SheitherdsTllle;  and  that  the  barbed- 
wire  fence  was  orer  sereral  feet  In  what  In 
Oxley's  plat  was  left  for  a  street,  and  ex- 
tended across  an  alley  aa  laid  ofl:  by  Oxley; 
and  that  plaintiff's  mare  ran  into  same,  and 
was  injured.  The  erldence  of  plaintiff  (for 
there  was  none  other  Introduced)  shows  that 
the  town  of  Sh^hardsrUle  had  nerer  levied 
taxes  on  any  part  of  Oxley's  addition  for  any 
purpose,  and  also  that  the  lot  owners  had 
never  listed  these  lots  for  town  taxation.  It 
Is  also  shown  that  this  street  where  the  mare 
was  hurt  had  never  been  graded  ot  any  work 
done  <m  same  by  any  person,  but  was  the 
natural  surface.  In  the  testimony  It  Is  no- 
where shown  that  the  town  authorities  had 
eTor  accepted  ttw  dedication  made  by  Oxley 
of  the  street,  either  Xxy  an  express  order  or 
by  any  act  that  would  imply  an  acceptance. 

In  DUl.  Mnn.  Coip.  <  e&2,  it  Is  said:  "In  or- 
dtf  to  charge  the  municipality  or  local  dis- 
trict with  the  duty  to  r^uUr,  or  to  make  It  lia- 
ble tar  injuries  for  suffering  the  street  ex 
highway  to  be  or  remain  defective,  there  must 
be  an  acceptance  of  the  dedication,  and  this 
acceptance  most  be  by  the  proper  authtn-ized 
local  pnUlc  authorities.  It  may  be  express 
and  appear  of  record;  or  it  may  be  implied 
from  repairs  made  and  ordered  [citing  Gedge 
T.  Com.,  0  Boah,  61];  or  knowingly  paid  for 
by  the  authority  which  has  the  legal  power 
to  adopt  the  street  or  highway;  or  from  long 
user  by  the  public."  In  the  case  of  Gedge  v. 
Com..  9  Bosh,  61,  this  court  said:  "A  road  <a 
street  dedicated  to  the  puUlc  must  be  a& 
cepted  by  the  county  court  or  town,  either 
upon  their  records  or  by  the  continued  use 
and  recognition  of  the  ground  as  a  highway 
for  each  a  length  of  time  as  would  imply  an 
acceptance;  and  where  a  dedication  has  been 
made  of  the  ground  by  deed,  as  in  this  case, 
the  marking  out  of  the  street  by  order  of  the 
town  authorities,  connected  with  Us  use  by 
the  public  as  a  street,  would  be  an  acceptance 
of  the  grant."  The  proof  falls  to  show  In  this 
case  that  the  town  authorities  of  Shepherds- 
vllle  had  ever  accepted  the  dedication,  either 
expre^ly  or  by  Implication.  It  was  farther 
held  In  the  Gedge  Case,  supra:  "The  fact  of 
the  town  limits  having  been  extended  bo  as 
to  embrace  the  ground  where  the  switch  was 
constructed  1b  not  an  acceptance  of  the  bene- 
fit of  the  grant  from  Wall."  As  there  was  no 
proof  showing  that  appellee  was  bound  to  rfr 


pair  the  street,  or  keep  it  free  of  obstruction, 
or  to  charge  appellee  with  any  damage  for 
failure  so  to  do,  the  circuit  court  committed 
no  error  In  giving  the  poemptory  instruction 
to  the  Jury  to  find  for  defendant.  Finding  no 
error,  the  Judgment  is  affirmed. 


VAUGHN  H  aL  V.  DIOMAN  et  aL 
(Cbort  of  Appesls  of  Kentucky.    Nov.  21, 1897J 
RsvoBHATioM  or  Ihstkumbkts— Burnet  KNOT  or 

EVIDINCB— BCILntlfO  COKTBAOr— 

Peuforiian'cis. 

1.  A  contract  will  not  be  reformed  for  mistake; 
the  contracting  parties  being  experienced  busi- 
ness men,  the  terms  of  the  writing  clear  and  ex- 
plicit, and  the  testimony  decidedly  in  support  of 
the  contention  ot  plaintiff,  that  the  writing  sued 
on  expresses  the  real  contract. 

2.  A  contractor  may  recover  the  contract  price 
for  the  brickwork  on  a  buUdlng,  thonjrii  he  has 
not  finished  the  chimneys,  where  his  fafluje  to  do 
so  was  dae  to  defendants'  refusal  to  perform  their 
agreement,  by  patting  on  the  roof  timbers,  so 
that  the  worit  nu^t  proceed. 

Appeal  from  circuit  court,  Uviui^on  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  B.  H.  Dlgman  and  others  against 
O.  W.  Vaughn  and  another  on  a  written  con- 
tract. Judgment  for  plaintiffs,  and  defend- 
ants appeal.  Afihmed. 

Wm.  MarUe  and  J.  G.  Hodge,  for  appellants. 
Bush  &  Warter  and  S.  B.  &  R.  D.  Vance,  for 
appellees. 

BUBNAM,  J.  Appellants,  who  are  expe- 
rienced housebullders,  contracted  to  orect  a 
block  of  building  In  the  city  of  Grand  Blv- 
era,  and  thereafter,  on  the  18th  day  of  Novem- 
ber, 1891,  entered  into  the  following  written 
contract  with  appellees,  to  do  the  brickwork 
thereon:  "Grand  Riven,  Ky^  November  18, 
1891.  This  contract  wltnesseth  that  B.  H.  Dlg- 
man, John  Qabe,  and  William  Allen,  all  of 
Henderson  county,  Kentucky,  as  parties  of 
the  first  part  do  contract  and  agree  with 
George  W.  Vaughn  and  John  H,  Lawson,  of 
Grand  Rivets.  Uvingston  county,  Kentucky, 
as  parties  of  the  second  part,  to  build  and 
complete  all  of  the  brickwork  of  the  building 
to  be  known  as  the  'Massachusetts  Block,'  sit- 
uated at  the  comer  of  the  Dover  road  and 
Tennessee  avenue;  to  begin  said  work  on 
Monday,  the  23d  day  of  November,  1891;  to 
push  the  work  without  delay,  and  complete 
the  work  as  soon  as  possible,  according  to  the 
specifications  below.  And  the  parties  of  the 
second  part  contract  and  agree  to  pay  the  par- 
ties of  the  first  part  therefor  the  sum  of  five 
thousand  nine  hundred  and  sixty-five  dollars, 
to  wit,  four  hundred  dollars  when  the  first 
fioor  timbers  are  on,  one  thousand  dollars  ad- 
ditional when  the  second  floor  timbers  are 
on,  one  thousand  dollars  additional  when  the 
third  floor  timbers  are  on,  and  the  remainder, 
less  the  amount  paid  for  freight  on  brick,  at 
thirty-five  dollars  per  car,  when  the  Job  Is 
fully  completed.  Specifications:  First  story, 
two  and  one-half  bricks  thick,  and  sixteen 
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feet  la  belglit  tnm  tbe  botton  of  second  floor 
timbers;  second  floor,  two  bricks  tblck,  and 
thirteen  feet  from  bottom  of  second-ffloOT  tim- 
bers to  bottom  of  third-floor  timbers;  tUrd 
story,  one  and  one-lulf  bricks  thick,  and 
twelve  feet  from  bottom  of  third  floor  tim- 
bers. All  walls  to  be  laid  In  good  lime  and 
sand  mortar,  two  front  walls  to  be  laid  In 
blacJc  mortar,  and  brldu  in  latter  waUs  to  be 
nnlform  In  cUot.  All  walls  to  be  pcopesrlj 
bonded;  blind  headers  on  the  front  and  bond- 
ed headers  on  the  back  walls.  Chimneys  to 
be  built  where  shown  on  plans,  and  topped 
oat  in  cement  mortar.  The  parties  of  the 
first  part  to  f  omiab  aU  of  the  material,  do  aU 
tbe  hanllng,  and  famish  all  the  different 
kinds  of  labor  to  complete  the  abore  woik  In 
a  good  and  satisfactory  manner.  Tbe  par- 
ties of  the  second  part  agree  to  furnish  lum- 
bex  for  scaffolding,  and  for  roof  over  brick 
pile,  and  ground  floor  for  bridi:;  also,  wlU  let 
parties  of  the  first  port  have  all  tools  fw 
rough  mssmuy,  to  wit,  hods,  hoes,  shovels, 
mortar  boiards,  and  watex  barrels;  same  to  be 
returned  on  completion  of  Job.  Parties  of 
the  second  part  to  do  all  of  the  ei:caTatlng  to 
properly  prepare  for  the  tvlckworic**  And  on 
the  10th  day  of  June,  following,  appdlees  in- 
stituted this  suit  on  the  written  contract,  al- 
leging that  th^  commenced  and  prosecuted 
the  work  undor  the  contract  with  due  dili- 
gence mitU  the  28th  day  of  Hardi,  1882,  and 
did  all  the  work  nerassary  thereon  to  rective 
the  roof  timbers  of  the  bolldlng;  that  at  that 
Ume  they  wne  comp^ed  to  suspend  work, 
in  order  that  thne  timbers  might  be  put  in; 
that  appellants  failed  and  refosed  to  put  them 
in  so  that  they  could  entirely  complete  tbe 
contract  putting  up  the  cfalmneya,  whl<^ 
was  all  the  work  that  remained  to  be  done 
under  the  contract  They  also  sedc  to  recov- 
ee  judgment  fdr  certain  Items  for  extra  work 
afleged  to  liaTe  been  contracted  for  subse- 
quently to  the  date  of  the  original  agreement, 
and  allege  that  defendants  have  become  In- 
solvent, have  no  property  In  the  state  subject 
to  execution,  or  not  enough  thereof  to  satisfy 
plaintiffs*  demand,  and  that  the  collection 
tiiereof  will  be  endangered  by  delay  In  ob- 
taining Judgment  and  return  of  *'No  prop- 
erty;" and  they  sued  out  an  attachment  De- 
fendants, by  way  of  answer,  deny  that  they 
were  Indebted  to  plaintiffs  In  any  sum  what- 
ever, or  that  they  were  compelled  to  suspend 
work  on  account  of  any  fallnre  on  their  part 
to  furnish  roof  timbers,  or  to  perform  any  act 
required  of  ttiem  by  the  terms  of  their  agree- 
ment. They  also  deny  the  grounds  of  the  at- 
tachment and,  by  amended  answw,  allege 
that  the  contract  does  not  conform  to  the  real 
agreement  made  by  the  parties  thereto;  that 
It  was  expressly  agreed  and  understood  that 
appellees  were  to  complete  the  brickwork  of 
tbe  building  according  to  the  plans  of  tbe 
architect,  by  which  plans  the  walls  were  to 
be  45  feet  high  from  the  twttora  of  the  first- 
floor  timbers  to  the  roof  timbers,  and  that  it 
was  made  a  part  of  the  contract  that  an  of 


the  partlttoM  of  the  flist  story  were  to  be 
brick;  that  these  BUpulations  wen  left  out 
of  the  written  contract  by  mutual  mtotake  at 
the  time  the  contract  was  reduced  to  writing; 
that  It  was  the  duty  of  ai^ellees  to  have  tmllt 
the  outer  walto  3  feet  hlgfav  than  th^r  did, 
to  recelTe  the  roof  timbers,  and  to  have  fin- 
ished all  the  brickwork,  Indndlng  the  chim- 
neys, before  they  had  the  right  to  institute 
tiiis  action.  Plaintiffs,  by  way  of  re^,  deny 
an  12ie  afflnaatiTe  allegations  of  the  answer, 
and  allege  that  the  written  contract  ex^maaeB 
the  wh<de  of  tlie  contract  made  between  tlie 
parties;  doiy  that  there  was  any  part  of  the 
agreement  omitted  from  the  writing,  except 
the  changes  which  were  made  subsequently 
tiiereto  In  tbe  height  of  the  second  fltory,  etc.; 
and  deny  the  right  of  appellants  to  vary,  con- 
tradict, or  reform  the  written  agreement  be- 
tween them. 

Undoubtedly,  wliere  the  putlee  to  an  agree- 
ment have  made  a  mistake  in  redodng  their 
contract  to  wilting,  either  tlmra^  a  mtotake 
which  Is  mntnal,  m  tbroogh  the  mistake  of 
one  party  which  has  been  fraudulently  pro- 
cured hj  tiie  other,  conrto  of  equity  wiU  cor- 
rect the  writing  In  accordance  with  tiie  mani- 
fest intention  of  the  parties;  and  the  weight 
of  authoiity  holds  that  parol  testimoiv  le 
competent  to  establish  the  terms  of  the  orig- 
inal agreement  and  to  show  the  fraud  and 
mistake  In  the  execution  of  the  written  in- 
Btnunent;  but,  to  be  effectual,  snch  testimooy 
must  be  pbln  and  conclusive  aa  to  sadi  al- 
leged enm.  But  this  principle  has  no  appli- 
cation under  the  fticts  of  this  case^  as  tbe 
testimony  is  decidedly  In  support  of  the  con- 
tention of  appellees.  The  contracting  par- 
ties were  experienced  business  men.  The 
contract  was  executed  and  ddlvered,  and  Ito 
terms  were  dear  and  explicit  in  eveiy  part. 

Conns^  for  appellants  Insist  voy  strenn- 
ously  upon  the  proposition  tiiat  tills  suit  baa 
been  prematurely  brought,  on  the  ground  that 
plaintiffs  admit  that  they  have  failed  to  flniab 
the  cblmn^s,  which  were  a  part  of  the  brick- 
work contracted  for  by  them;  but  on  this 
point  appellees  allege,  and,  we  think,  conclu- 
sively prove,  that  their  failure  to  flnisb  the 
chimneys  was  due  to  the  failure  and  lefnsxl 
of  defendants  to  perform  their  agreement  by 
patting  on  the  roof  timbers,  so  that  the  work 
might  proceed;  and  they  also  allege  and 
prove  (we  think,  substantially)  that  they 
stopped  work  at  tbe  request  of  appeQants  at 
this  point  While  there  can  be  no  doubt  that 
It  Is  a  correct  principle  of  law  that  conditions 
precedent  must  usually  be  compiled  with  be- 
fore an  action  can  be  maintained  upon  a  con- 
tract. It  Is  also  a  general  principle  that  one 
who  prevents  the  happening  or  performance 
of  a  condition  precedent,  upon  which  his  Ua- 
-bllity,  by  the  terms  of  a  contract  Is  made 
to  dex>end,  cannot  avail  himself  of  his  own 
wroog,  and  relieve  bims&lf  from  responsibil- 
ity to  the  oblliTce,  or  be  permitted  to  avoid  his 
liability  for  the  nonperformance  of  such  pre- 
cedent conditloiB,  which  he  himself  has  oc- 
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caslonecL  See  MarehaU  r.  Cmlg,  1  Bibb,  383; 
Majors  t.  Hickman,  2  B\bb,  217;  and  Jones 
T.  Walker,  13  B.  Mon.  165.  We  think  tHe 
proof  In  the  case  supports  the  conclnslons 
reacbed  hy  tbe  chancellor,  and  Uie  Indsment 
Is  thaeetcxe  affirmed. 


DBWHUKST  T.  SHEPHERD'S  EX'B. 
(Court  at  Appeals  of  Keotucky.  Not.  17,  1897.) 

JfiXacDTOU  AMD  ADMINlSTIU.10Rt— 'FBOW  OV 

Cuius. 

1.  A  clsim  against  the  estate  is  properly  le* 

ected  where  it  is  excepted  to,  and  no  evlaence 
beard. 

2.  Under  Ky.  St.  S  3870,  reqairing  a  proving 
witness  to  give  In  his  affldavit  die  reasons  wl^ 
be  belieres  the  claim  to  be  just,  an  affldavlt  fail- 
ing to  state  any  reasons  fu:  the  belief  of  the  af- 
fiant is  insolBcient. 

Appeal  from  drcutt  court,  BalUtt  eonnly. 

"TO  be  ofUclally  reported." 

Action  by  B.  C.  Shepherd,  executor  ot  John 
H.  Bh^hecd,  for  a  Bettiement  of  hia  teetftp 
tor's  estate.  Judgment  rejecting  the  claim  of 
John  Dewhurst,  and  be  appeals.  Affirmed. 

Ghapese  ft  Halstead,  for  api»eUant.  J.  V, 
OomlH^  for  app^Iee, 

WHITE,  J.  In  Angnet.  188S.  B.  C.  Shep- 
herd, executor  of  John  H.  Shepherd,  brou^t 
an  action  In  tbe  BolUtt  circuit  court,  seeking 
a  settlement  of  the  estate  of  saM  John  H, 
Shc[A«d,  and  said  action  waa  referred  to  tbe 
mastw  commissioner  to  take  proof  of  dalnfts, 
etc.  The  appellant,  John  Dewbnrat,  ffied  a 
claim  with  the  omimlsBloner  against  the 
estate  for  the  sum  of  $294  in  gross.  The 
Items  composing  said  account  are  not  shown 
at  alL  Tbe  claimant,  Dewhurst,  Terlflea  said 
account  aa  the  law  directs,  and  the  affidavit 
of  tiie  only  witness,  W.  J.  Phelps,  states  that 
he  has  examined  the  account,  and  he  ba> 
UciTea  tlte  same  to  be  reasonable,  correct, 
jost,  due,  and  nnpaid,  and  by  an  amendment 
says  that  the  same  Is  a  just  demand  against 
the  esUte  of  John  H.  Shepherd.  This  claim 
was  reported  by  the  commissioner,  and  by 
him  allowed.  The  executor  excepted  to  this 
claim,  because  the  same  was  not  proTon,  Is 
nnjust,  and  denied  tbe  fact  of  Indebtedness  to 
Dewhurst  at  aU.  Tbe  court  sustained  the 
exceptions,  and  rejected  said  claim,  and  from 
said  order  and  Judgment  said  claimant  ap- 
peals to  this  court 

There  Is  no  bill  of  exceptions  In  the  record, 
and  nothing  to  show  that  on  the  trial  of  the 
exceptions  any  erldence  was  heard,  and,  as 
the  correctness  of  the  claim  was  denied  by 
tbe  exceptions,  the  burden  of  proving  the 
same  was  on  appellant  to  establish  his  claim, 
and,  he  having  failed  to  do  so.  It  was  prop* 
erly  rejected.  Besides,  tbe  affldarlt  of  the 
proving  witness  does  not  meet  the  require- 
ments of  the  statutes.  Section  3870  of  tbe 
Kentucky  Statutes  provides:  *  •  It 
shall  also  be  verified  by  a  person  other  than 
the  claimant*  who  shall  state  In  his  affldaTlt 


that  he  believes  tbe  claim  to  be  just  and  cor- 
rect, and  give  the  reasons  why  he  to  bt- 
Hevea.'*  The  evident  object  of  the  part  of  the 
statute  supra  we  have  italicized  was  to  com- 
pel a  claimant  to  bring  a  witness  who  had 
some  knowledge  of  the  facts,  so  he  could 
give  a  reason  for  testifying  that  it  was  just 
or  that  he  believed  it  was  just.  This  the 
witness  Phelps  wholly  failed  to  do.  Finding 
no  error,  the  judgment  of  the  drcnlt  court  re- 
jecting tUs  claim  is  affirmed. 


FLOYD  et  al.  v.  SHARP. 
tOoort  of  Appeals  of  Kentucky.    Nov.  16, 1887.) 
Estoppel— pARTiTmiT. 

Where  a  mother  consented  that  her  own 
land,  88  well  aa  land  descended  to  her  children 
from  th^  father,  should  be  divided  among  the 
drildren,  to  take  effect  at  her  death,  two  of  the 
diildren  at  whose  instance  such  division  was 
made,  and  one  of  whom  la  in  possession,  under 
that  division,  of  the  whole  of  the  Isnd  descended 
from  the  father,  are  estopped,  after  the  motber's 
death,  to  claim  the  whole  of  her  land  nnder  a 
subsequent  deed  from  her  conveying  to  them 
tiie  fee. 

Appeal  from  circuit  court,  Whitley  county. 

*'Not  to  be  officially  reported." 

Action  by  I.  L.  and  Nancy  Floyd  against 
Franklhi  Sharp  to  vacate  a  deed  and  quiet 
title.  Judgment  for  defendant,  and  plain- 
tiffs appeal.  Affirmed. 

Crawford  &  Mason,  I«ster  A  King,  and  K. 
D.  Perkins,  for  ajHtellants.  B.  D.  Hill  and 
Tye  &  Sharp,  for  appellee. 

BURI^AM,  J.  Isaac  Ftoyd  died  the  owner 
of  30  acres  of  land,  leaving  surviving  him 
a  wife  and  nine  children.  His  wife  owned 
In  fee  160  acres  of  land  adjoining  the  30  acres 
left  by  her  husband,  and  after  his  death  she 
continued  In  possession  of  both  tracts  of  land. 
After  the  death  of  Isaac,  and  before  the  death 
of  his  wife,  with  the  cnosent  of  tbe  mother, 
Virginia  Sharp,  one  of  tiielr  daugfatws,  sold 
her  Interest  In  the  eothre  tract  of  190  acra 
of  land  to  one  Henry  C.  OldNell,  who  bad 
married  one  of  the  daughters;  and  'William 
Floyd  and  Katherlne  Sloyd,  two  other  chU* 
dren,  sold,  with  the  consent  of  their  mother, 
their  Interest  to  the  appellant  Isaac  L.  Floyd. 
Johnson  Floyd,  another  heir,  sold  his  Interest 
to  the  appellant  Nancy  Floyd;  and  the  heirs 
of  Polly  Rains,  another  daughter,  sold  their 
Interest  to  the  appellee.  These  sales  were 
all  made  previous  to  the  death  of  the  mother, 
with  her  consent,  and  apparently  upon  the 
assumption  that  she  had  <»ily  a  life  estate 
la  the  160  acres  as  well  as  in  the  30-acre 
tract.  After  these  sales,  in  September,  1890, 
I.  L.  Floyd,  H.  O.  MeXeU  and  his  wife  (who 
was  one  of  the  heirs),  and  appellant  Nancy 
(loyd  filed  a  petition  in  the  Whitley  county 
court,  making  their  mother,  QIalinda  <Floyd, 
and  the  children  who  had  not  disposed  of 
their  Interest,  and  the  appellee  herein,  de- 
fendants, In  which  they  asked  to  have  the 
farm*  composed  of  both  traeta  of  land,  dl- 
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vtded  oommlBBlonera,  lubject  to  the  rlgbt 
of  their  mother  to  nee  same  during  lt«  life. 
The  record  shows  that  this  dlTlalon  was  made 
by  commlraloners  appoUited  for  that  par- 
pose,  and  deeds  made  to  take  effect  at  the 
death  of  the  mother.  It  was  aUeced  that  ap- 
pellant I.  L.  Floyd  was  entitled  to  three- 
ninths,  appellant  Nancj  Floyd  to  two-ninths, 
McNeil  and  wife  to  two-ninths,  Margaret 
Wells  to  one-ninth,  and  appellee  to  one-ninth; 
and  the  court,  by  commissioner,  conr^ed 
deeds,  which  were  recorded  in  the  oonnty 
court,  to  each  party,  their  reapectlre  allot- 
ments. The  testimony  shows  tbat  In  this  al- 
lotment appelant  L  h.  Floyd  was  allotted  as 
his  portion  the  30  acres  which  had  belonged 
to  his  father,  the  otb&  Interests  being  allot- 
ted from  the  160-acre  tract;  and  that  on  the 
day  the  commissioners  were  engaged  In  al- 
lotting the  land  the  defendant  Margaret 
Floyd  was  present,  ondentood  what  was  go- 
ing on,  and  was  consulted  abont  how  the 
land  on^t  to  be  divided;  that  she  notified 
the  commissioners  that  aiMfellant  I.  h.  Floyd 
had  buUt  a  house  on  the  land  with  his  own 
moneyi  that  she  wanted  his  part  laid  off 
where  the  bouse  wu  locaCtedt  or  that  be 
should  have  permission  to  move  It  The  cost 
of  this  procedure  was  paid  proportionally  by 
the  parties  to  whom  the  land  was  conveyed. 
Long  after  this  proceeding  In  the  coonty  court, 
—In  July,  1892,— Mallnda  Floyd,  the  mother. 
Ignoring  the  proceeding  In  the  county  court, 
executed  a  general  warranty  deed  to  I.  L. 
Floyd  and  Nancy  Floyd  to  the  160  acres  to 
which  she  held  title.  reclUng  that  It  was  exe- 
cuted in  consldemtlon  that  they  were  to  take 
care  of;  maintain,  and  support  her  during 
the  remainder  of  her  life.  After  her  death, 
In  1808,  aroellee,  Sharp,  took  possession  of 
the  pntlon  of  land  which  had  been  allotted 
to  blm  the  proceeding  In  the  county  court, 
and  this  suit  was  Instituted  by  appellants 
against  him.  asking  the  court  to  adjudge  the 
CNiTeyance  nude  In  the  comity  court  pro- 
ceeding void,  and  that  their  title  be  quieted 
against  any  claim  of  defendant  under  the 
county  court  deed.  Appellee  resisted  the  re- 
lief sought,  and  pleaded  the  facts  recited 
herein  by  way  of  defense  and  estoppel;  fur- 
ther alleging  that  the  mother  had  been  over- 
reached by  appellants  In  obtaining  the  deed 
to  the  land  In  fee  simple;-  that  she  had  in- 
tmded  to  convey  to  appellees  only  the  life 
estate  which  she  had  reserved,  and  which 
had  been  secured  to  her  In  the  county  court 
proceeding.  We  think  there  can  be  no  ques- 
tion that  Mallnda  Floyd  had  the  rlgbt  hi  her 
lifetime  to  consent  that  her  children  might 
divide  the  real  estate  belonging  to  her,  and 
also  the  estate  which  descended  from  their 
father,  to  take  effect  at  her  death;  and,  as 
this  division  was  made  with  her  consent,  and 
at  the  Instance  of  the  appellants  In  this  suit, 
and  as  one  of  them  Is  holding,  and  is  In 
possession  of,  the  whole  of  the  30  acres  of 
land  to  which  Isaac  Floyd  held  title  under 
this  allotment,  they  are  estopped  from  claim- 


ing adversely  to  their  ctmdnct,  acts,  and 
declaration^  In  the  county  court  pvoceedisg. 
The  general  principle  Is  that,  where  one  acts 
with  bad  faith  ^ther  In  admissions  or  deda- 
ratlona  which  ha  has  made,  and  ho  hiduced 
others  to  act  upon  these  deCbufttkHos,  he 
shall  be  bound  by  them,  and  shall  not  tfawe- 
af  ter,  In  a  controTen^  about  ttte  same  mat- 
ter, claim  adversdy  to  his  flnt  contention. 
See  Crockett  v.  Lashlwoofc.  B  T.  B.  iSxm.  54S; 
Hanl^  V.  Foley,  18  B.  Mon.  520;  Greer  r. 
Greer's  Adm*r  <Ey.)  12  S.  W.  152;  and  Blge- 
low,  Estop.  687.  For  the  reasons  given,  the 
Judgment  Is  afflrmed. 


MATSVILLE  ft  B.  S.  R.  CO.  et  sL  v.  BET- 

ERSDORFER  et  aL 
(Court  of  Appeals  of  Kentucky.  Nov.  9^  188T.> 

Railboads— biJUHGTioa  BssTRAiniae  Taa  TAXixe 
OF  Btoks  hbab  Riobt  or  Wat. 
Where  a  railroad  company  seeks  to  enjoin 
the  owner  of  land  from  r«noviDK  stone  from  his 
own  land,  which  is  vtluable  onv  for  the  atone 
and  river  frontsge.  the  burden  is  on  phOuUff  to 
show  that  file  removsl  of  loose  stone  from  the 
beadi  will  damage  or  endanger  pliUntiB*s  road- 
bed. 

Appeal  from  cinntft  court,  Pendleton  oonn- 
ty. 

■'Mot  to  be  officially  reported." 

Consolidated  actions  toy  the  MsTsrlUe  * 
lUg  Sandy  BallroRd  Conqpsny  and  the  Ghesk- 
peake  &  Ohio  Railroad  Gottpany  against 
John  Beyeradorfw  and  others  to  enjoin  de- 
fendanto  from  taking  stone  neu  pialntMk* 
righto  of  way.  Judgment  toe  defendants, 
and  plalntUb  awead.  Affirmed. 

Wadsworth  &  Cockran,  for  appellants. 
Rardln  ft  Rardln  and  John  H.  Barker,  for 
appellees. 

WUITB,  J.  These'  consolidated  actions 
were  all  Instituted  In  the  Pendleton  circuit 
court  by  the  app^Iants,  the  Ma^vUle  ft  Big 
Sandy  Railroad  Company  and  the  Chesa- 
peake ft  Ohio  Railroad  Company,  against  the 
several  appellees,  John  B^ersdorfer,  Fred 
Bauer,  Jacob  Roth,  and  Mike  Sbnlta.  la 
each  action  the  appellanto  sought  to  per* 
petnally  enjoin  appellees  from  taking  stone, 
either  loose  or  by  quarrying,  out  of  the  bank 
of  the  Ohio  river,  and  near  the  right  of  way 
of  appellanto*  road,  although  It  was  from 
the  lands  of  the  appellees  Beyersdorfer, 
Roth,  and  Shultz;  the  said  appellants  al- 
leglDg  that  by  thus  removing  the  atone  from 
the  bank  the  lateral  support  would  be  taken 
away  from  Ita  right  of  way.  and  cause  same 
to  give  way,  and  be  destroyed,  and  thereby 
irreparably  injure  appellants.  The  answer 
to  the  petition  is  a  general  and  specific  de- 
nial of  any  damage  or  Injury,  past,  present, 
or  threatened.  However,  It  Is  not  denied 
that  stone  is  being  taken  by  defendanto  from 
their  own  land,  but  it  is  denied  that  such 
taking  In  any  way  Injures  or  will  tajure  the 
plaintlfTs'  right  of  way,  or  will  cause  same  to 
cave  in  or  give  way.   It  is  also  dented  that 
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erer  at  any  time  tlw  defendaDts,  or  any  per- 
son under  their  authority,  bad  remoTed  any 
8 tone  from  the  right  of  way  of  plalntlfCs  at 
ail.  ^e  pleadings  In  all  the  cases  being  the 
same,  by  agreement  of  all  parties  the  cases 
were  consoltdated,  and  heard  together,  the 
proof  all  being  taken  as  one  case.  Upon  trial 
before  the  chancellor,  the  temporary  injunc- 
tion was  dissolved,  and  the  relief  asked  for 
denied,  and  the  three  actions  dismissed  abso- 
lutely. From  that  judgment  this  appeal  la 
prosecuted. 

From  the  testimony  It  appears  that  the 
right  of  way  of  appellants  Is  from  70  to  80 
odd  feet  wide  along  the  lands  of  appellees, 
and  Is  away  from  the  river  some  100  to  300 
feet,  thus  leaving  a  strip  of  appellees'  land 
along  the  river  bank  that  Is  cut  off  from  their 
other  lands  by  the  railroad;  and  it  seems 
from  the  evidence  that  this  strip  cannot  be 
cultivated,  and  la  valuable  to  the  appellees 
only  for  the  atone  that  may  be  taken,  and 
tbe  river  frontage.  If  ap);>ellee8  be  denied 
the  right  to  take  atone  from  this  strip  of 
land,  it  is,  for  all  practical  parposea,  valne- 
less,  and  would,  in  effect,  be  adjndgii^  to  the 
appellants  appellees'  land  without  any  com- 
pensation. This  ought  not  to  be  done,  un- 
less It  be  clearly  shown  that  the  use  appel- 
lees were  making  of  their  land  was  actually 
damaging  appellants'  rights,  derived  from  ap- 
pellees In  purchasing  the  right  of  way.  or 
would  necessarily  damage  appellants.  The 
evidence  nowhere  shows  that  appellees  were 
taking  stone  from  appellants*  right  of  way, 
tmt.  on  tbe  contrary,  all  agree  that  all  the 
stone  was  taken  on  appellees'  own  land,  and 
off  the  right  of  way.  It  Is  not  shown  that 
In  getting  the  stone  the  appellees  blasted 
or  excavated,  but  only  took  np  the  loose 
atone,  washed  out  by  the  river,  and  that  lay 
on  the  beach,  and  this  some  distance  from 
appellants'  right  of  way.  There  Is  some  dis- 
pute or  difference  as  to  whether  appellants' 
roadbed  Is  on  a  solid  ledge  of  rock,  or  Just 
simply  the  side  of  a  hlU  containing  rock,  and 
this.  It  seems  to  us,  Is  the  only  material  Is- 
sue made  by  the  evidence.  If  the  roadbed 
is  on  a  soUd  ledge  of  rock,  tbem  the  removal 
of  loose  stone  on  the  beach,  though  further 
down  the  bill,  would  not  In  any  way  endan- 
ger the  roadbed,  or  cause  it  to  cave  or  slide; 
while,  if  it  was  of  a  clay  foundation,  with 
loose  stone  in  It,  the  taking  away  of  any  part 
of  the  foundation  might  endanger  tbe  road- 
bed, and  cause  damage.  On  this  proposi- 
tion the  burden  was  on  appellants  to  show 
by  the  evidence  that  the  removal  of  loose 
stone  on  the  beach  damaged  or  endangered 
their  roadbed.  It  seems  to  us  that  the  evi- 
dence of  appellees  clearly  shows  that  the  re- 
moval of  the  loose  stone,  as  It  was  done,  did 
not  damage  and  did  not  endanger  the  road- 
bed of  appellants,  and,  thla  being  shown,  the 
appellants  were  not  mtltled  to  the  Injunc- 
tion and  relief  sought  The  Judge  of  tbe  dr- 
cnlt  court,  having  reached  this  conclusion, 
and  dented  the  InJuncUon,  and  dismissed  ai^ 


pellants'  petitions,  we  are  of  opinion  commit- 
ted no  error,  and  the  Judgment  herein  la  af- 
firmed, with  damages. 


MUDD  T.  ROGERS. 
(Court  of  Appeals  of  Kentucky.    Xov.  23, 1897.) 
Libel  and  Slandbh— Spbcial  Damagbb. 

1.  Words  charging  an  indictable  offmse  pun- 
ishable by  an  infamous  or  corporal  puaiBhiDent, 
or  involviQg  moral  turpitude,  are  actiouable  [Kr 
se. 

2.  Words  chains  that  plaUilSff  "is  a  drummer 
for  a  whore  house"  are  not  actlonaUe  per  se, 
as  it  cannot  be  said  that  by  general  acceptatioji 
among  the  puMic  among  whom  they  were  used 
they  were  underBtood  as  charging  the  indictable 
offense  of  indacing  vlrtaons  women  to  enter  upon 
a  life  of  sbame,  or  of  Inducing  persons  to  attend 
whore  houses,  and  then  commit  fornication  or 
adultery. 

3.  As  such  words  certainly  Imported  aa  in- 
(amoas  occupation,  whether  Indictable  or  not, 
a  petition  alleginc  that  they  were  intended  and 
understood  to  charge  the  indictable  offenses  re- 
ferred to,  and  that  by  reason  thereof  plalutlfl 
has  been  socially  ostzadsed,  shows  special  dam- 
age, and  is  good. 

Appeal  from  circuit  court,  Daviess  county. 

"To  be  officially  reported." 

Action  by  James  D.  Mudd  against  William 
Rogers  for  slander.  Petition  dismissed  on 
demurrer,  and  plaintiff  appeals.  Reversed. 

Jo  Kaycraft  and  WllUam  Oarioo,  (or  appel- 
lant Sweeney,  BUls  A  Sweeny,  for  appel- 
lee. 

OUFFY,  J.  The  court  below  sustained  a 
demurrer  to  the  petition  In  this  action  with 
leave  to  amend,  but  the  court  refused  to  al- 
low the  first  and  second  amended  petitions 
offered  by  plaintiff  to  be  filed,  and  dlsmisaed 
plaintiCTs  action,  to  reverse  which  Jodgment 
this  appeal  is  prosecuted. 

The  material  portion  of  the  petition  reads 
as  follows:  "The  plaintiff,  James  D.  Mudd, 
says  he  is  a  single  man,  having  never  mar- 
ried, la  a  resident  of,  and  buslneaa  man  In, 
the  state  of  Kentucky,  and  has  been  tor 
many  years,  and  has  an  extensive  acquaint- 
ance, both  business  and  social,  in  Daviess 
county,  Kentucky.  He  says  he  has  always 
stood  high  socially  and  as  a  business  man  In 
said  county  and  state,  and  especially  fn 
Louisville,  Ky.,  and  enjoyed  the  confidence 
of  all  the  good  citizens  thereof  for  correct 
bnslneas  dealings  and  proper  social  demean- 
ors, until  very  recently,  to  wit,  on  the  

day  of  August  1895,— plaintiff  cannot  s^, 
because  he  does  not  know  the  precise  day,— 
the  defendant  William  Rogers,  did  mali- 
ciously, wrongfully,  unlawfully,  fals^,  and 
slanderously  utter  and  pnbUsh,  publicly  and 
privately,  and  In  the  presence  and  hearing  of 
Joe  Price  and  William  WInfrled  and  many 
other  good  citizens  of  said  county  and  state, 
unknown  to  plaintiff,  with  intent  to  Injure 
and  destroy  his  good  name  and  reputation 
and  character,  and  which  did  Injure  and  de- 
stroy his  said  good  name  and  reputation  and 
character  among  tbe  citlzena  ^resald,  the 
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followliig -words,  to  wit:  'He  (meaning  plain-. 
tM,  Jamee  D.  Mndd)  is  a  drummer  for  a 
wbore  house,'— thereby  conveying  the  Idea 
that  plaintiff  made  a  living  by  and  his  busi- 
ness was  to  solicit  whore-bouse  customers, 
and  procure  men  and  women  to  commit  for- 
nication and  adultery,  and  inveigle  young 
women  Into  lives  of  shame  and  ruin.  The 
above  language  was  used,  uttered,  and  pub- 
lished by  defendant  for  and  with  the  Intent 
aforesaid,  and  Is  false,  mallcloas,  and 
fllanderouB,  and  injured  and  destroyed  the 
good  name  and  character  of  plaintiff  amongst 
all  the  good  citizens  of  said  county  and  state 
and  country:  so  that  plaintiff  la  now,  be- 
cause of  said  slanderous  words,  avoided  and 
shunned  by  all  good  citizens,  both  male  and 
female,  his  former  associates,  by  whom  be 
was  always  before  said  slander  honored  and 
respected,  all  to  the  damage  to  pialntiff  In 
the  sum  of  ten  thousand  dollars,  for  which 
sum  plaintiff  prays  Judgment  against  defend- 
ant, and  Judgment  for  his  coats  herein  ex- 
pended and  for  all  proper  relief." 

The  Srst  amended  petition  Is  as  follows: 
"That  the  defendant  In  using,  ntterlng.  and 
publishing  the  slanderooe  words  complained 
*t  in  his  original  petition,  viz.  'He  Is  a  drum- 
■wr  for  a  whore  house,'  Intended  to  and  did 
conv^the  meaning  and  Mea  that  plaintiff  was 
«  drummer  and  solicitor  for  a  whore  house; 
that  'whore  house'  meant  and  was  a  bawdy 
house,  or  place  where  men  and  women  meet 
together  for  and  did  there  commit  acta  of 
fornication  and  adultery;  that  this  is  the 
true  and  universally  accepted  meaning  of  the 
term  *wbore  house,*  and  was  so  understood 
by  those  who  heard  defendant  use  said  lan- 
guage, and  It  was  onderstood  by  and  intend- 
ed by  defendant  that  those  who  heard  him 
should  BO  understand  him.  Defendant  In- 
tended that  those  who  beard  him  shonld  un- 
derstand him,  and  that  they  did  understand 
him,  that  plalntilTs  business  was  to  solicit 
and  procure  men  and  women  to  meet  at  such 
wbore  or  bawdy  house,  and  there  commit 
acta  of  fornication  and  adultery,  and  that 
plalntilTs  avocation  and  business  was  to  aid 
and  entice  unmarried  girls  under  the  age  of 
21  years  of  age  to  enter  such  whore  or 
bawdy  bouse,  that  tbey  might  there  be  se- 
duced and  lose  their  virtue;  and  this  was 
the  true  meaning  of  the  slanderous  language 
used  by  the  defendant  as  aforesaid.  Plain- 
tiff says  that  prior  to  the  uttering  and  pub- 
Usbing  of  said  slanderous  language  afore- 
said be  (plaintiff)  had  a  large  number  of  ac- 
qualntancea  and  friends  and  associates  In 
Daviess  county  and  other  parts  of  the  state 
of  Kentucky,  and  that  the  publishing  of  said 
^nder  has  lost  bim  many  of  said  friends, 
and  hna  lost  him  their  respect  and  esteem, 
and  has  rendered  him  odious  In  the  com- 
munity, and  he  has  otherwlKe  suffered  In 
his  reputation' and  good  name,  as  stated  In 
hit  original  petition.  Wlierefore,  the  prem- 
ises  considered,  he  prays  as  In  his  original 
petltifHi,  and  he  aayi  the  foregoing  state* 


menta  are  true."  Plaintiff  then  offered  Us 
second  amended  petition,  which  Is  as  follows: 
"The  plaintiff  further  amends  his  petition, 
and  says  that  at  the  time  and  place  men- 
tioned in  the  petition  of  the  speaking  and 
publishing  of  the  slanderous  words  named 
In  the  petition  the  defendant  further  said. 
Bpoke,  and  published  of  and  concerning  this 
plaintiff  the  following  words,  to  wit:  'He  is 
a  drummer  for  a  whore  house  In  the  city  of 
LouisTlUe,  KeotoclEy,'--and  by  said  language 
the  defendant  meant  to  and  did  accuse  the 
plaintiff  of  aiding  and  assisting  In  the  keep- 
ing of  a  whore  house  or  bawdy  bouse  in  the 
state  of  Kentucky,  and  that  It  was  tbe  busi- 
ness of  plaintiff  to  solicit  and  procure,  for 
given  compensation  and  reward,  men  and  wo- 
men to  meet  at  such  whore  or  bawdy  honse, 
and  there  commit  acts  of  adultery  and  forni- 
cation; and  that  the  avocation  of  plaintiff 
and  tbe  bnslness  of  plaintiff  was,  and  that 
plaintiff  was  engaged  in  the  business  and 
avocation  of,  aiding  and  enticing  unmarried 
girls  under  the  age  of  twenty-one  years  to 
enter  such  bawdy  house,  that  tbey  might 
there  be  seduced  and  lose  their  virtue,  and 
this  was  the  true  meaning  of  the  slanderous 
langnfMce  used  by  the  d^endant  as  aforesaid, 
and  defendant  Intended  to  conv^  this  Idea 
to  those  who  heard  him.  and  those  wbo  heard 
said  slanderous  language  did  so  nnderstand 
defendant  Plaintiff  aays  tbe  language  oo 
used  by  defendant  was  false,  malicious,  un- 
lawful, and  alanderoos,  and  was  so  used  and 
published  defendant  with  the  Intent  to  In- 
jure and  destroy  plalntifTs  good  name  and 
reputation  and  character,  and  It  did  Injure 
and  destroy  his  good  name,  reputation,  and 
character  among  his  many  friends  and  ac- 
quaintances. He  saya  that  on  the  evening 
on  which  said  slanderous  langaage  was  spo- 
ken of  and  concerning  him  be  (the  olalntiff) 
had  g<me  with  a  young  lady,  to  wit  Miss  V. 
Winstead,  to  a  party  or  social  gathering,  and 
It  was  at  said  party  that  said  language  was 
used  by  the  defendant  and  that  by  reason 
of  the  use  and  publication  of  said  slanderous 
language,  the  said  lady  refused  to  permit 
him  (plalntlCF)  to  accompany  her  home,  and 
refused  and  still  refuses  to  associate  with 
plaintiff,  and  that  by  reason  of  the  speaking 
and  publication  of  said  slander  plaintiff  was 
deprived  of  the  pleasure  and  amusement  of 
said  social  gathering,  and  the  young  ladles 
there  refused  to  permit  him  to  dance  with 
them  on  account  thereof,  and  that  by  reason 
of  said  slander  he  has  lost  the  society  of.  and 
the  pleasure  of  associating  with,  tbe  afore- 
said Miss  Winstead,  and  nearly  all  the  other 
young  ladies  and  citizens  in  that  community. 
Wherefore  plalntlflTs  feelings  were  gently  in- 
jured, and  subjected  to  great  shame,  mortlO- 
cation,  and  lost  his  reputation  as  aforeeald. 
and  be  was  thereby  brought  into  unirerBoI 
execration.  Wherefore,  the  premises  consid- 
ered, he  prays  as  in  his  petition." 

The  contention  of  api)ellee  la  that  the 
words  charged  to  bave  bpia  spoken  tf  the 
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appellee  are  not  actionable  per  ae,  and  also 
that  the  meaning  or  import  of  the  words  as 
claimed  by  the  appellant  la  not  the  fair  and 
reasonable  meaning  of  the  words  chained  to 
hare  been  spoken.  The  contention  of  appel- 
lant to  that  the  words  charged  an  Indictable 
offense,  and.  also  Imputed  moral  turpitude, 
hence  were  actionable  per  »e;  but,  if  that  be 
not  true,  the  Intent  of  defendant,  and  the 
reasonable  meaning  conreyed  by  the  Blander- 
oos  words,  were  as  set  forth  in  the  amended 
petitions  offered  to  be  filed,  and  that  he  sna- 
tained  special  damages  as  set  out  in  the 
amended  petitions  offered  to  be  flled.  If  the 
slanderous  words  charged  In  th^r  common 
acceptation  mean  that  appellant  was  engaged 
in  the  business  of  Inducing  virtnona  women 
to  enter  Into  whore  houses,  and  enter  upon  a 
8fe  of  shame,  then  the  diarge  would  Import 
a  felony,  and  would  be  actionable.  If  the 
words  spoken  necessarily  Imply  the  charge 
tiiat  defendant  was  engaged  In  the  business 
of  promoting  a  whore  bouse,  and  thereby  ln> 
duclng  persons  to  commit  the  crime  of  forni- 
cation or  adultery,  be  would  be  guilty  of  an 
indictable  offense,  and  therefore  the  words 
charged  to  liare  been  spoken  would  be  slan- 
deroas  per  se. 

We  are  not  Inclined,  howerer,  to  bold  that 
the  terms  used  necessarily  Imply,  or.  In  ef- 
fect, charge,  the  appellant  with  the  acts  or 
offense  aforesaid.  We  cannot  say,  as  a  mat- 
ter of  law,  that  the  term  "drummer  for  a 
whore  house"  is  equiralent  to  charging  that 
appelant  was  guilty  of  the  Indictable  offense 
heretofore  mentioned;  but  It  la  perfectly 
manifest  tbat  the  chaise  imputed  improper 
conduct,  or  a  disreputable  arocatlon;  hence 
the  charge  might,  and  reasonably  would, 
work  special  injury  tp  plaintlfF.  There  can 
be  no  question  but  what  the  charge,  if  true, 
would  greatly  tend  to  degrade  the  appellant, 
and  Jnstly  debar  blm  from  the  society  of 
pure  ladles  and  gentlemen,  and  thus  inflict 
npon  him  the  damages  of  sbame  and  mortifi- 
cation aHeged  by  him  in  the  amended  peti- 
tiona  which  he  offered,  and  wUch  were  im- 
properly rejected.  It  Is  a  wdl-settled  rule  of 
taw  that  words  are  to  be  construedt  as  a  gen- 
eral rule,  according  to  the  general  usage  and 
aeceptation  accorded  or  given  to  them  by  the 
public  at  large  among  whom  they  are  used; 
hrace  it  la  Uiat  we  cannot  say  as  a  matter  of 
law  tbat  the  slanderous  wuds  chaiged  to 
hare  beoi  nttered  at  the  time  and  place  of 
audi  utterance  were  actionable  per  ae;  but, 
Inasmuch  as  It  to  cert^n  that  thi^  Imported 
an  Infamous  occupation.  It  was  competent 
for  appelant  to  show  by  special  averments 
special  damage  resulting  to  him  from  the  ut- 
terance and  publication  of  the  alleged  ston- 
der.  In  Lemone  v.  Wdls,  78  Ky.  118,  tbto 
court,  in  dtocuasing  the  question  of  ^nder, 
aald:  '*At  common  law.  actionable  wortto  per 
se  were  such  as  imported  a  felony,  but  many 
pnblie  offeosea  were  felonies  at  common  law 
which  are  mere  misdemeanors  by  more  en- 
lightmied  American  statutory  law.  The  gen- 
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eral  rule  is  that  any  words  which  charge  a 
person  with  an  indictable  otTense,  which  to 
punishable  by  an  infamous  or  corporal  pun- 
tshment,  or  which  Involves  moral  turpitude^ 
are  actionable  in  themselves.  Brookor  r. 
Coffin,  6  Johns.  IDO;  Bissau  v.  Cornell,  24 
Wend.  854;  Cooley,  Tbrts.  196."  If  the  ap- 
pellant was  engaged  In  the  business  of  In- 
ducing persons  to  attend  whore  houses,  and 
there  commit  fornication  or  adultery,  he  was 
guUty  of  an  IndlctaUe  otTNise.  1  Bish.  Gr. 
Law,  I  463.  If  the  words  were  not  action- 
able per  se,  yet  ptolntlir  was  entlUed  to  re> 
cover,  if  they  were  false,  by  alleging  and 
showing  special  damages.  Newm.  Fl.  ft 
Frac.  310,  and  eases  cited,  ^e  damage  or 
Injury  resulting  to  plaintiflf  from  the  pubfi- 
cation  of  the  slander,  If  his  allegations  be 
true,  can  scarcely  be  computed  in  dollars  and 
cents.  The  treatment  that  he  received  from 
his  theretofore  friends  and  associates,  and  es- 
pecially the  ladles,  to  a  sensitive  and  high- 
toned  gentleman,  would  be  ImmeasuraUe; 
and.  If  the  charges  were  false,  and  their  ut- 
terance and  publication  brought  upon  the  ap- 
pelant the  disgrace  and  ostractom  which  he 
alleges,  he  is  certainly  entitled  to  maintain 
this  action,  and  to  recover  damages  to  some 
extent  commensurate  with  the  injuries  in- 
flicted. For  the  reasons  Indicated,  the  judg- 
ment of  the  court  below  is  reversed,  and  the 
cause  remanded,  with  directions  to  permit  the 
two  amended  pietitions  to  be  filed,  and  for 
further  proceedings  consistent  witb  this  opin- 
ion. 


MAT,  County  Attorney,  v.  FINLBY,  Oomp- 
tn^Ier. 

(Sapreme  Court  of  Texas.   Dec.  23,  1807.) 

UAifDi.iic8~  General  Dbnial  — Conflict  or 
Courts  or  Last  Rbsort. 

1.  In  mandamus  a  general  denial  goes  for 
naught,  and  the  tacts  alleged  In  the  petition 
must  be  taken  as  true. 

2.  That  Code  Cr.  Proc.  art.  98,  which  under- 
takes to  invest  the  recorders  of  Incorporated  cities 
with  the  anthorit^  of  Juitices  of  the  peace,  has 
been  held  onconstitnti^mal  by  the  coart  of  crimi- 
nol  appeals,  is  no  reaeon  why  the  county  attorney 
ahould  not  be  paid  for  prosecuting  criminals  In 
the  recorder's  court  of  the  city  of  Galveston, 
the  act  having  lieen  declared  conatltutloDal  by 
the  supreme  court,  and  both  courts  having  finu 
jariBdiction  over  all  cases  coming  before  them. 

Petition  for  mandamus  by  Bdward  D. 
May,  county  attorney,  against  B.  W.  Vta^ 
ley,  comptroller.  Granted. 

Spencer  ft  KIncald,  for  petitioner.  H.  M. 
Orane,  Atty.  Oen.,  and  T.  A  Fuller,  Asst. 
Atty.  Oen.,  for  respondent 

OAIKES,  a  7.  Tbls  to  a  petition  for  a 
writ  of  mandamus  to  compel  the  eom|>- 
troller  of  the  state  to  Issue  his  warrant  up- 
on the  state  treasurer  In  fbvor  of  the  peti- 
tioner for  the  sum  of  f30.  After  alleging 
that  the  petitioner  to  the  county  attorney  of 
Galveston  county,  and  tbat  the-respondent 
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l8  the  comptroller  of  the  state,  and  some 
other  formal  matters,  the  petition  proceeds 
as  follows:  "Your  petitioner  further  repre- 
sents that  on  the  following  dates  the  follow- 
ing named  defendants  were  charged  by  com- 
plaint In  the  recorder's  court  of  the  city  of 
Galveston,  sitting  as  an  examining  conrt  In 
and  for  said  county,  with  the  reepecUve  offenses 
specified  after  the  name  of  each  defendant, 
and  were  on  said  dates  each  severally  tried 
for  the  respective  offenses  with  which  they 
were  charged,  and  that  In  each  of  said  trials 
the  state  of  Texas  was  represented  by  your 
petitioner  as  county  attorney  of  Galveston 
county,  viz.  [Here  follow  the  names  of  the 
defendants  and  of  the  offenses  with  which 
they  were  respectively  charged.]  And  that 
thereafter,  at  the  March  term  of  the  crim- 
inal district  court  of  Galveston  county,  the 
grand  Jury  of  said  county  returned  Indict- 
ments against  each  of  said  defendants  for 
the  respective  offenses  charged  against 
them,  and  for  which  they  were  tried  and 
examined  In  the  recorder's  conrt;  and  that 
thereafter,  on  the  23d  day  of  March,  1897, 
your  petitioner  made  out  under  oath  an 
Itemized  account,  wherein  is  shown  and 
set  forth  the  number  of  each  case  In  the  re- 
corder's court,  and  the  number  of  each  case 
in  the  criminal  district  court  of  Galveston 
county,  the  name  of  each  defendant,  the 
date  of  the  examining  trial  of  each  defend- 
ant, and  the  fees  due  your  petitioner,  being 
the  sum  of  five  ^)  dollars  In  each  case, 
and  amounting  In  the  aggi-egate  to  the  sum 
of  fifty  (^)  dollars,  which  account  was,  on 
the  27th  day  of  March,  1897,  presented  to 
and  approved  by  the  Honorable  E.  D.  Ga- 
vin, Judge  of  the  criminal  district  court  of  Gal- 
veston county,  for  the  sum  of  fifty  ($50)  dol- 
lars. Said  account,  together  with  the  ap- 
proval of  the  Judge  of  the  criminal  district 
court  indorsed  thereon.  Is  hereunto  annex- 
ed, mariced  'Exhibit  A,'  and  msde  a  part 
hereof."  The  account,  duly  verified  by  the 
oath  of  the  petitioner,  and  approved  by  the 
judge  of  the  criminal  district  court  of  Gal- 
veston county,  is  attached  to  the  petition  as 
an  exhibit.  It  was  also  alleged  that  the 
respondent,  upon  demand  being  mnde  upon 
him,  bad  refused  to  draw  his  warrant  for 
the  sum  claimed  by  the  petition.  The  comp- 
troller has  answered  by  a  general  demurrer 
and  a  general  denial. 

In  a  mandamus  proceeding  a  general  de- 
nial goes  for  naught,  so  that  the  facts  stat- 
ed in  the  petition  are  to  be  taken  as  true. 
Sanson  v.  Mercer,  68  Tex,  494,  5  S.  W.  62. 
We  understand  that.  If  there  w*ere  no  ques- 
tion as  to  the  validity  of  that  provision  of 
the  charter  of  the  city  of  Galveston  which 
attempts  to  confer  power  upon  the  recorder 
of  the  city  to  exercise  within  the  city  limits 
the  authority  of  a  Justice  of  the  peace,  or 
of  the  provisions  of  the  Code  of  Criminal 
Procedure,  which  purport  to  confer  the 
same  Jurisdiction  (Code  €r.  Proc.  art  98). 
the  comptroller  would  not  have  hesitated  to 


Issue  bis  warrant  for  the  account  In  con- 
troven^.  There  Is  a  r^rettaUe  conflict  be- 
tween the  decisions  of  the  court  of  crim- 
inal appeals  and  those  of  this  court  upon  the 
queatlon  of  the  validity  of  the  legislation 
which  undertakes  to  Invest  the  mayors  or 
recorders  of  Incorporated  cities  in  this  state 
with  the  authority  of  Justices  of  the  peace 
within  the  city.  The  court  of  criminal  ap- 
peals. In  cases  properly  arising  before  them, 
have  held  such  legislation  In  confilct  with 
the  constitution.  Leach  t.  State  (Tex.  Or. 
App.)  36  a  W.  471;  Bx  parte  Knox  (Tex. 
Or.  App.)  S9  S.  W.  670.  The  same  question 
came  before  us  in  a  civil  proceeding,  and. 
while  we  felt  the  importance  of  maintain- 
ing uniformity  of  decision  between  our  two 
courts  of  last  resort,  and  recognized  as 
well  the  learning  and  ability  of  that  court 
as  the  force  of  the  argument  by  which  they 
supported  their  conclusion,  we  were  con- 
strained to  differ  from  them,  and  to  hold  the 
legislation  constitutional.  Harris  Co  v. 
Stewart  (Tex.  Sup.)  41  a  W.  660.  We  pa- 
tiently Investigated  and  carefully  considered 
the  question  before  annonncli^  our  conclu- 
sions In  the  case  cited,  and  .now  see  no  good 
reason  for  changing  our  opinion. 

But  the  main  contention  on  behalf  of  the 
state  seems  to  be  that,  since  the  court  of 
criminal  appeals  have  held  that  the  mayors 
or  recorders  of  cities  have  no  Jurisdiction 
to  tiy  offenses  against  the  state,  and  since, 
upon  a  proper  proceeding,  that  court  will 
hold  that  any  judgment  or  order  rendered 
by  such  officers  In  state  cases  Is  void,  prose- 
cutions for  infractions  of  the  penal  laws  of 
the  state  before  such  tribunals  are  prac- 
tical nullities,  and  that  services  rendered 
by  the  officers  of  the  state  In  such  case 
should  not  be  compensated.  If  amended 
article  G  of  the  constitution  had  provided, 
as  probably  should  have  been  done,  that  the 
decision  of  the  court  of  criminal  appeals  up- 
on the  construction  of  all  statutes  relating 
to  criminal  offenses,  and  upon  all  questions 
relating  to  the  Jurisdiction  of  the  courts 
over  such  offenses,  should  be  final  and  ocm- 
trolling,  there  would  be  force  In  this  conten- 
tion. But  such  is  not  the  case.  That  court 
and  this  have  each  final  jurisdiction  over  all 
cases  and  questions  which  come  before 
them.  The  constitution  provides  no  means 
by  which  a  conflict  can  be  determined  or 
reconciled.  Each  court.  In  deciding  a 
question  which  has  been  determined  by  the 
other,  will  doubtless  give  great  weight  to 
the  opinion  of  the  other,  but  is  not  bound 
by  it.  Upon  a  pure  question  of  criminal 
law  we  should  be  strongly  Inclined  to  fol- 
low the  decision  of  the  court  of  criminal  ap- 
peals, and  shonld  hesitate  long  before  hold- 
ing differently  from  them.  But  many  of 
the  city  charters  purport  to  confer  upon  the 
mayor  or  recorder  the  Jurisdiction  of  a  Jus- 
tice of  the  peace,  not  only  in  criminal,  but 
also  in  dvU,  cases.  The  mult  is  that  it  ts 
a  question  wtalcb  affects  not  4»ily  the  admin- 
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Istratlon  of  the  criminal,  but  also  of  the 
cItU,  laws.  If  we  should  yield  to  the  deci- 
Blon  of  the  court  of  criminal  appeals  upon 
the  question  of  the  criminal  Jurisdiction  of 
the  mayor  or  recorder,  by  ^e  same  rule 
they  should  yield  to  the  decision  of  this 
court  upon  the  question  of  civil  Jorlsdlctlon; 
and  yet.  If  the  law  be  in  conflict  with  the 
constitution  as  to  the  one  Jurisdiction,  ft  Is 
necessarily  so  as  to  the  other.  If  the  legisla- 
ture could  not  confer  the  criminal  Jurisdic- 
tion, It  could  not  confer  the  cItII;  and  nei- 
ther court  could,  upon  any  Just  grounds, 
hold  that  the  statute  was  good  in  part  and  void 
In  part    It  Is  valid  or  invalid  as  a  whole. 

It  results  that  there  Is  no  way  out  of  the 
difficulty;  there  Is  no  middle  ground.  We 
therefore  have  a  case  In  which  the  petition- 
er, the  county  attorney  of  Qaiveston  county, 
has,  under  the  law.  prosecuted  upon  exam- 
ining trials  certain  felony  cases  before  a 
court  which,  In  our  opinion,  is  a  court  of 
competent  Jurisdiction,  and  In  which  the  do' 
fendants  have  been  h^d  to  answer  the  of- 
fenses with  which  they  were  respectively 
charged  and  have  been  indicted.  For  such 
services  the  county  attorney  Is  allowed  a 
fee  of  five  dollars  In  each  case,  to  be  paid 
by  the  state.  Code  Cr.  Proc.  art  1092, 
Sndi  being  the  case,  can  we  refuse  to  recog- 
nize and  enforce  the  right  because  another 
court  of  equal  authority  has  held  that  the 
tribunal  in  which  the  services  were  render- 
ed was  without  Jurisdiction?  We  think 
not  The  opinion  of  this  court  npon  ^nea- 
tlons  coming  before  It  In  cases  of  Which  It 
has  Jurisdiction  is  the  law  of  the  case,  and 
erety  party  to  the  suit  has  the  right  to  de* 
mand  that  we  give  It  effect  It  fi^lows 
that.  In  onr  opinion,  the  peremptory  writ  of 
mandamus  should  Issue  as  prayed  for,  and 
It  Is  so  orflered. 


EUSTIS  ct  aL  V.  CITY  OF  HKNRIBTTA. 
(Snpmne  Court  of  Texas.  Dee.  18, 1897.) 

CiTT  Tax  CoLLscToa— Fbss— Tax  Sals— Dsin— 

Coxstitdtional  Law — Coobt  of  Appials 

— ESTRT  OF  JddOMSKT. 

1.  Kev.  St  18^  art  2460.  authorises  sheriffs 
to  charge  91.90  for  levying  an  execution,  and  $2 
for  executing  a  deed  to  each  purchaser.  Arti- 
cle 5206  allows  the  tax  collector  of  a  county 
the  same  compenaation  for  selling  property  for 
taxes  that  a  sheriff  receives  for  execution  sales. 
Article  6188  provides  that  the  laws  governing 
county  tsx  collectors  shall  also  govern  the  tax 
collectors  of  cities  and  towns.  Article  5208  al- 
lows the  county  tax  collector  to  charge  for  bat 
one  levy  In  case  "he  tiaa  levied  apon  more  than 
one  tract  of  land  belonging  to  the  same  Indi- 
vidual, corporation,  or  company,"  and  for  ad- 
vertising the  lands  he  can  charge  against  each 
tract  only  its  proportion  of  the  cost  for  advertis- 
inc  the  whole  number.  BHd,  that  when  the  tax 
collector  of  a  city  levied  upon  99  parcels  of  land 
all  belonging  to  the  same  person,  and  sold  them 
to  the  ci^,  convi^lng  them  by  one  deed,  he  conld 
rhsrse  only  S8.S0  for  the  levy  and  deed  of  tbe 
whole,  and  26  cents  for  advertising  each  par- 
cel, and  that  a  charge  of  ¥2.50  costs  was  a 
greater  sum  tiian  allowed  1^  law. 


2.  Where  a  tax  collector  sells  land  for  taxes, 
the  deed  given  by  him  Is  ctmehulve  upon  ttie 
purchaser  claiming  thereunder  as  to  the  facts 

relating  to  the  sale  therein  stated. 

3.  A  tax  sale  of  land  for  an  amount  greater 
than  the  tax  collector  is  authorised  bj  law  to 
char^  is  void. 

4.  Sayles*  Civ.  St  art  447,  is  unconstitutional 
in  80  far  as  it  requires  the  payment  of  taxes 
precedent  to  making  a  defense  against  a  void 
claim  of  title  under  an  illegal  tax  sale. 

5.  Under  Rev.  St  1886,  art  1042,  It  is  the 
duty  of  the  conrt  of  civil  appeals  to  enter  Judg- 
ment in  accordance  with  the  snswers  given  by 
the  supreme  court  to  a  certlflcate  Of  dissent  upOII 
being  notified  thereof^ 

Certificate  of  dissent  from  court  of  civil  ftp- 
peals  Of  Second  supreme  Judicial  district 

Action  by  the  city  of  Henrietta  against  M. 
E.  Eustis  and  another.  There  was  a  Judg- 
ment of  the  court  of  civil  appeals  (41  S.  W. 
120)  affirming  a  Judgment  for  i^alntlflr,  and 
a,  certlflcate  of  dissent  was  sent  to  the  n- 
preme  court 

W.  G.  Bustis,  for  appellants.  J.  A.  Tem- 
pleton  and  Bmmett  Fatton,  for  appellee. 

BROWN,  J.  Upon  dissent  of  Justice  Hun- 
ter, the  court  of  dvil  appeals  has  sent  to  this 
court  the  following  questions:  "On  July  8, 
1897,  it  was  ordered  by  this  court  that  the 
Judgment  stand  affirmed.  Justice  Hunter  dis- 
senting. A  motion  by  the  appellants  to  cer- 
tify the  points  of  dissent  has  been  granted  by 
this  court.  We  refer  to  the  former  opinion  of 
the  majority  of  this  court  (37  3.  W.  63^  as 
containing  a  correct  statement  of  the  case, 
and  this  court  without  dissent  adopts  the 
conclusions  of  fact  there  set  out,  and  pro- 
ceeds to  certify  to  your  honors  the  following 
questions,  forming  the  subject  of  dissent:  (1) 
The  majority  hold  as  a  conclusion  of  fact  that 
the  sale  by  rlrtue  of  which  the  tax  deed  was 
executed  was  not  in  excess  of  the  costs  thus 
authorized;  or,  In  any  event,  that  a  neces- 
sary inference  is  that  the  record  will  pot  sup- 
port the  conclusion  that  such  sale  was  so  In 
excess.  From  this  conclusion  of  fact  Justice 
Hunter  dissents,  holding  that  the  question  is 
one  not  of  fact  but  of  law.  and  holding  that 
the  lands  described  In  the  deed.  Including  the 
property  In  controversy,  were  sold  for  more 
costs  than  the  law  charged  them  with.  The 
question  certified  In  this  connection  Is  whether 
or  not  the  tax  deed,  under  article  447,  Sayles' 
Rev.  Civ.  St,  Is  conclusive  evidence  that  the 
block  31  was  sold  for  $10  taxes  and  for  $2.50 
costs,  as  recited  In  said  deed,  and  whether  or 
not  this  amount  of  costs  was  more  than  was 
prescribed  by  law.  We  refer  to  the  majority 
and  dissenting  opinions,  accompanying  this 
certlflcate,  for  a  statement  of  such  portions 
of  the  record  as  constitute  the  basis  for  the 
conflicting  views.  (2)  Conceding  that  the 
sale  by  virtue  of  which  the  tax  deed  was  ex- 
ecuted was  in  excess  of  the  costs  authorized 
by  law,  would  this  fact  of  excess  avail  the 
appellants  In  avoidance  of  the  deed,  In  the 
absence  of  the  payment  or  tender  of  payment 
of  the  taxes  legally  due,  It  being  fnrtha 
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found  that  the  levy  and  the  assessment  of 
the  taxes  and  the  sale  were  In  all  other  re- 
spects valid?  (3)  Conceding,  as  Is  found 
without  dissent,  that  the  true  amount  of  the 
taxes  due  to  the  city  on  block  31  at  the  date 
of  the  filing  of  this  suit  was  $174.50,  do  the 
allegations  of  the  defendants'  answer  herein, 
showing  a  tender  of  $55,  In  eonnectioQ  with 
an  offer  to  pay  whatever  should  be  found  to 
be  due  against  their  property,  show  a  tender 
of  the  payment  of  the  taxes  due,  within  the 
meaning  of  article  447,  Sayles'  Bev.  Civ.  St., 
or  were  the  allegations  sncb  an  offer  to  do 
equity  as  entitled  the  pleaders  In  this  case 
to  have  a  decree  In  their  favor  pwmltting 
them  to  pay  the  true  amount  of  taxes  found 
to  be  due  by  the  court  against  said  property 
within  a  reasonable  time  after  the  date  of 
the  Judgment?  The  allegations  of  this  an- 
swer are  as  follows:  That  In  case  the  court 
shall  find  that  said  property  Is  subject  to  any 
taxes  due  plaintiff,  that  defendants  are  ready 
and  willing,  and  have  always  been  ready  and 
willing,  to  pay  same,  and  will  pay  same  as 
soon  as  the  amount  of  legal  tax,  if  any.  Is 
ascertained  by  the  court'  We  also  respect- 
fully refer  to  the  majority  and  dissenting 
opinions  herein  filed,  respectively,  on  July  3 
and  July  S,  1887,  for  a  more  detailed  exposi- 
tion of  the  points  of  dlssait  and  their  ma- 
teriality." 

The  first  ground  certified  contains  two  ques- 
tions: (1)  Was  the  amount  si>eclfied  in  the 
deed  ($2.50)  a  greater  sum  for  costs  than  was 
by  law  allowed  to  the  officer?  (2)  Was  a  re- 
cital in  the  tax  deed  of  the  amount  of  taxes 
and  costs  for  which  the  land  in  question  was 
•old  conclusive  upon  the  purchaser?  The  dis- 
senting opinloa  of  Justice  Hunter  states 
clearly  the  law  by  which  we  are  to  determine 
the  amount  of  co4ts  which  the  tax  collector 
ot  the  city  of  Henrietta  was  authorized  to 
charge  against  this  land.  Article  5198v  Rev. 
St.  181)5,  is  in  the  following  language:  "The 
provisions  of  this  chapter  In  reference  to  the 
seizure  and  sale  of  real  and  personal  proper- 
ty for  taxes,  penalties  and  costs  due  thereon, 
shall  apply  as  well  to  collectors  of  taxes  for 
towns  and  cities  as  for  collectors  of  taxes  for 
counties,  and  they  shall  be  governed  In  selling 
real  and  personal  property  by  the  same  rules 
and  regulations  In  all  respects  as  to  time, 
place,  manner  and  terms  and  making  deeds 
as  are  provided  for  collectors  of  taxes  for 
eounties."  Article  6206,  Rev.  St.  1895,  pro- 
Tides  that  the  collector  for  a  county  shall  rfr- 
celve,  for  seizing  and  selling  property  for 
taxes,  the  same  compensation  as  Is  allowed 
by  law  to  sheriffs  or  constables  for  making 
levy  and  sale  in  similar  cases,  but  no  com- 
missions on  the  sales  should  be  allowed.  By 
article  5208.  Id.,  the  tax  collector  is  allowed  to 
chorge  for  but  one  levy  In  case  be  "has  levied 
upon  more  tban  one  tract  of  land  belonging 
to  the  flame  Individual,  corporation  or  com- 
pany," and  for  advertising  the  lands  be  can 
charge  against  each  tract  only  its  proportioa 
ot  ttae  coat  for  Mlverdsliig  the  wliolft  num- 


ber, and  no  mora  Article  2460^  Id.,  author- 
izes sheriffs  to  charge  $1.50  for  levying  aa 
execntlon,  and  4>2  tor  executing  a  deed  to 
each  purchaser.  But  one  deed  was  made, 
embracing  99  parcels  of  land;  and,  under  the 
statutes  as  cited  above,  the  tax  collector  was 
entitled  to  charge,  for  levy  and  deed  for  the 
whole,  $3.50,  or  about  4  cents  for  each  par- 
cel, and  25  cents  for  advertising  each  parcel, 
making  a  total  cost  of  29  cents  that  might  be 
charged  against  the  land  In  controversy.  The 
amount  charged  was  $2.50;  that  is,  $2^1 
more  than  was  lawful.  Is  the  recital  in  the 
deed  of  the  amount  of  tax  and  cost  for  which 
the  land  was  sold  conclusive  against  the  pur- 
chaser? By  article  5198,  Id.,  before  copied 
Into  this  opinion,  the  tax  collectors  of  towns 
or  dtles  were  required  to  observe  the  same 
rules,  in  selling  land  and  in  making  deeds,  as 
was  provided  for  the  government  of  tax  col- 
lectors of  the  counties.  Article  5185,  Id.,  so 
far  as  applicable  to  this  question.  Is  In  the  fol- 
lowing language:  "The  collector  of  taxes 
shall  execute  and  deliver  to  the  purchaser, 
upon  the  payment  of  the  amount  for  which 
the  estate  was  sold,  and  costs  and  penalties, 
a  deed  for  the  real  estate  sold,  •  •  •  which 
deed  shall  state  the  cause  of  sale,  the  amount 
sold,  the  price  for  which  the  real  estate  was 
sold,  the  name  of  the  purchaser,  firm,  com- 
pany or  corporation  on  whom  the  demand  for 
taxes  was  made."  It  will  be  observed  that 
the  law  requires  that  the  deed  shall  state  the 
"cause  of  the  sale,"  which  we  understand  to 
be  tiie  failure  to  pay  the  taxes  assessed 
^ahist  the  property,  and  the  cost  of  levj-lng 
and  advertising  It  for  sale.  Article  447, 
Sayles'  Civ.  St.,  provides  that  the  deed  to  be 
made  by  the  assessor  and  collector  upon  a 
sale  for  city  taxes  shall  be  conclusive  evi- 
dence "that  the  property  was  sold  for  taxes 
or  assessments  as  stated  in  the  deed."  Tak- 
ing this  language  In  connection  with  that 
quoted  from  article  5185,  Rev.  St.  1895,  we 
think  that  it  means  that  the  deed  of  the  tax 
collector  nuide  in  pursuance  of  a  sale  for  city 
taxes  shall  recite  the  failure  of  the  owner  of 
the  property  to  pay  the  taxes  for  the  years 
for  which  the  sale  was  made,  and  also  the 
cost  of  making  the  sale,  stating  the  amount 
of  each,  and  that  this  recital  Is  conclusive 
proof  of  the  facts  stated.  As  against  the 
purchaser,  it  was  competent  for  the  legisla- 
ture to  make  the  deed  conclusive  proof  of 
the  facts  stated  therein,  for  the  reason  that 
he  voluntarily  accepts  it,  and  assarts  title  tra- 
der it  If  the  facts  are  not  correctly  stated 
in  the  deed,  he  can  have  It  corrected.  iDde* 
pendent  of  the  statute,  the  recital  In  tJie  deed 
would  be  conclusive  upon  the  purchaser,  and 
estop  him  to  deny  that  this  land  had  been  sold 
for  $10  taxes  and  $2.50  costs.  French  t.  Kd- 
wards,  13  Wall.  506;  Brady  t.  Dowden.  5» 
CaL  51;  Den  v.  Morse,  12  N.  J.  Law,  331; 
Sharon  v.  Shaw,  2  Nev.  288.  la  French  v. 
Kdwards,  above  cited,  the  court  said:  **Tbe 
vendee,  by  accepting  the  conveyance  with 
this  solemn  dedaratlon  of  tlie  oSLoear  am  to 
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the  manner  In  wUch  IiIb  power  was  exodsed, 
would  be  estopped  from  denying  tbat  the  ftuit 
waa  aa  stated."  We  answer  tlie  first  question 
that  the  sum  shown  In  the  deed  as  cost  for 
which  the  land  W4S  sold  was  In  excess  of 
what  the  law  authorized,  and  that  the  re- 
cital in  the  deed  from  the  tax  elector  to  the 
dty  of  Henrietta  was  concluslre  upon  the 
lattor,  and  estops  the  to  deny  the  facts 
as  stated. 

The  second  point  of  dissent  certlfled  con- 
tains two  questions,  which  we  state  as  fol- 
lows: <1)  Was  the  sale  of  the  land  void,  on 
account  of  the  excess  of  costs  for  which  It 
was  sold?  (3)  If  Told,  could  the  owner  of 
the  land  defend  against  the  deed  without  pay- 
ing all  taxes  legally  due  on  the  land?  The 
sale  of  the  land  was  void,  because  the  tax 
oollector  soU  It  for  an  ammmt  greater  than 
the  law  authmlzed  him  to  charge.  Lufkln  r. 
City  of  Galreaton,  78  Tex.  843,  11  &  W.  842. 
la  that  case  the  court  said:  "It  Is  said  In  the 
case  dted  that  the  rule  as  established  by  the 
anthoritles  Is  that.  If  the  excess  be  as  much 
as  the  smaDest  coin  authorised  1^  law,  the 
sale  Is  Toid.'  8e^  also,  Huse  t.  Uerrlam,  2 
OreenL  873;  Case  r.  Dean,  16  Mich.  12. 
There  Is  reason  for  the  rule.  It  la  to  the 
biterest  of  the  public  that  illegal  taxes  should 
be  so  declared,  and  a  trlTlal  sum  exacted  of 
eadi  taquyer  becomes  a  matter  of  Impor- 
tance as  applied  to  the  body  of  the  taxpayers 
at  lo^,  and  may  become  Important  in 
amount  to  each  individual  owner  of  proper^ 
by  reason  of  the  continued  exactions  of  suc- 
cesKlTc  years." 

'We  deem  It  necessary  to  a  dear  understand' 
Ing  of  the  matter  to  review  to  some  extent 
the  Ccamer  oplnloos  of  this  court  upm  the  sec- 
ond point  embraced  In  the  second  question. 
Upon  a  former  appeal  of  this  esse  to  the  court 
of  dvU  sppeals  of  the  Second  supreme  Judicial 
district,  tbat  court  certlfled  to  this  court  tl» 
following  question:  *'&)  It  the  action  of  the 
court  was  correct  in  bddlng  the  tax  deed  vdd 
ify  reason  of  the  sate  having  been  made  to 
pay  a  larger  amount  than  was  due,  or  if  it 
should  appear  that  the  deed  Is  void  by  reason 
of  insufficient  description  of  the  property  eeor 
veyed.  conid  appellee  avail  himself  of  such 
defects  without  sliowlng  the  paym^t  or  ten- 
der of  the  taxes  legally  due  on  the  property  ?" 
To  which  this  court  replied:  "This  provision 
applies  to  tax  sales  the  equitable  rule  that, 
whoe  a  purchaser  at  a  void  sale  has  dis- 
charged a  lien  upon  the  property,  the  owner 
wni  not  be  permitted  to  recover  tbe  property 
without  first  paylag  the  sum  applied  to  the 
discbarge  of  tbe  lien.  In  esse  of  purchase  by 
the  dty  as  hi  this  Instance,  we  think  It  was 
In  the  power  of  tbe  legislature  to  require  the 
payment  of  all  taxes  due  upon  that  property 
as  a  condition  to  the  right  <tf  the  deUnquent 
to  set  up  defects  hi  the  tlUe  of  the  dty."  aty 
of  Henrietta  v.  Eustls,  87  Tex.  14,  2S  a  W. 
610.  Upon  this  answer  the  court  of  dvil  ap- 
peals reversed  the  Judgment  of  the  district 
court,  and  remanded  the  cose.  In  case  of  Osee 


V.  CI^  of  Henrietta  (Tex.  Sup.)  38  S.  W.  768, 
the  court  of  dvll  appeals  of  tbe  Second  su- 
IWeme  Judldal  district  certlfled  to  this  court 
the  foUowhig  question:  "Fourth.  Does  the  rul- 
ing of  the  supreme  court  In  answer  to  tlUrd 
certified  question  In  the  case  of  Gty  ot  Hm- 
rletta  v.  Eustls  (Tex.  Sap,)  26  S.  W.  618,  ap- 
ply to  tbe  facts  of  this  case  as  herehi  present- 
ed, so  as  to  debar  defendants  from  defenses 
to  phUntlff's  suit,  as  based  upon  said  deed, 
when  it  cannot  be  said  in  tbe  language  of  the 
opinion  that  tbe  land  In  suit  was  acquired  un- 
der the  deed?"  Tb  which  question  this  court 
rolled,  by  Chief  Justice  Gaines,  as  follows: 
*'In  answer  to  the  fourth  question,  we  will  say 
that  the  ruling  In  the  case  of  City  of  Hen- 
rietta V.  Eustls,  87  Tex.  14,  26  8.  W.  619, 
does  not  affect  the  determination  of  tbe  ques- 
tions certified  In  the  present  case.**  I3ie  ddef 
Justice  then  proceeds  to  show  that  the  ques- 
tion then  presoited  was  not  pn^nrly  Involved 
in  that  which  was  certified  hi  City  of  Henrietta 
V.  Eustls,  and  therefore  was  not  decided,  and 
oondudes  In  this  language:  "The  statement 
onlvaced  In  tbe  oratlflcate  showed  Qiat  the 
first  question  was  In  the  case.  It  did  not  show 
that  the  deed  was  void  for  insuffidency  of  de- 
BcripUon,  agd  therefore  tbe  second,  while  hy- 
pothetical In  form,  appeared  to  us  in  fact  ab- 
stract It  was  tiientoxe  not  considered,  and 
our  answer  was  to  the  first  of  the  alternative 
questions  submitted  as  one,  and  wsa  not  In- 
tended to  embrace  the  secmd."  This  opinion 
1^  Chief  Justice  Ooljies  was  delivKcd  Jan- 
uary 28,  1887.  Upon  tbe  second  appeal  of 
this  case  the  court  of  dvH  appeals  affirmed 
tiie  Judgment  of  the  district  court,  Justice 
Hunter  dissenting  (37  8.  W.  682),  upon  which 
dlBsent  that  court  certified  to  this  court  for 
its  opinion,  with  others,  the  following  ques- 
tion of  hiw:  "Second.  If  not  [tbat  Is,  If  the- 
deed  was  not  void  for  uncertainty  of  de- 
scription], then  was  the  sale  and  deed  void? 
And,  if  void,  could  appellants  dispute  the 
validity  thereof,  without  paying  or  at  least 
tendering  all  taxes  due,  and,  as  Induded 
within  this  question.  Is  the  law  requiring  this 
to  be  done  constltntlonal?"  The  opinion  of 
this  court  to  answer  to  the  qnestlcm  propound- 
ed was  filed  Mardi  8,  1887.  In  reply  to  the 
question  quoted,  this  court  said:  "The  majorl- 
^  of  the  court  of  dvil  appeals  construed  tbe 
oplnltm  of  ttils  court  in  the  same  case  delivered 
np<m  certlfled  qnestlon  ss  holding  tbat  law  to- 
be  constituttonal."  Citing  the  case  In  which 
the  fitwmer  opUUon  was  rendered,  and  quotlng- 
from  that  optolon,  as  we  have  hereinbefore 
quoted  to  this  opinion,  this  court  continues:  "It 
Is  evident  that  tbe  court  did  not  have  In  mind 
the  cmistltutfamal  question  tovolved  while  dis- 
cussing the  provisions  of  article  417;  end  we 
have  examtoed  the  briefs  and  arguments  then 
before  us,  and  find  that  the  oonstltutioimilty  of 
the  law  was  not  raised,  although  some  of  the 
authorities  dted  treat  of  the  question  to  that 
Ught.  The  language  quoted  from  the  former 
opinion  shows  that  the  question  decided  In 
that  case  was  that  the  law  might  reguite  of 
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the  owner  the  pajmrat  of  taxes  other  than 
that  for  which  the  sale  was  made,  'ihla  court 
would  not  hare  passed  upon  a  constltatloniU 
question  without  mentioning  the  constitution 
itself."  In  the  htst  Qplnl(»i,  the  court  thai  pro- 
ceeds to  quote  from  article  447,  and  said:  "The 
effect  of  this  provision,  as  aisled  to  the  facts 
at  this  case,  Is  to  deny  the  dtfendant  Eustls, 
when  sued  for  the  property  by  the  city  of 
Henrietta,  the  right  to  defend  his  title  and 
possession  of  the  pnqierty  agaliut  the  dty,  by 
showing  that  the  city  had  acquired  no  title 
onder  the  proceedings  through  which  it  claim- 
ed." The  opinion  then  proceeds  to  discuss  the 
question, dtlng  authority. and  concludes:  "We 
answer  the  second  question  that  the  law,  in 
80  fiir  as  it  required  the  i«ymeut  of  taxes  as 
a  precedent  to  making  a  defense  against  a 
Told  claim  for  title  nndra  a  tax  sale.  Is  uncon- 
stitutional, and  therefore  ttie  defoidaut  could, 
under  such  clrcumBtanc^,  make  his  defense 
without  either  paying,  offering  to  pay,  or  ten- 
dering the  money  hito  court"  38  S.  W.  567. 
After  this  oourt  had  "notified"  the  court  of 
cItU  ai>peals  of  onr  decision  upon  the  questions 
of  dissent,  that  court  adhered  to  Its  former 
Judgment.  JusUce  Hunter  dissenting  again; 
whereupon  tibat  oourt  certified  UK  points  of 
dissent  before  copied.  The  second  point  in  the 
second  question  is  the  same.  In  substonce,  as 
the  third  question  certified  in  Qie  former  cer- 
tiflcate  of  dissent,  to  which  this  court  gave  an 
explicit  answer.  We  call  attenHon  of  the  hon- 
oraUe  court  of  dvU  appeals  to  article  XOiZ, 
ReT,  St.  18K»,  wbldi  reads  thus:  "After  the 
question  Is  decided  the  supreme  court  shall 
immediately  notlQr  the  court  of  civil  appeals 
of  their  decision,  and  the  same  shall  be  enter- 
ed as  the  Judgment  of  said  court  of  civil  ap- 
peals." It  Is  the  duty  of  the  court  of  dvll 
appeals  to  enter  Judgment  In  this  case  in  ac- 
cordance with  the  answers  given  to  the  (or- 
mer  certificate  of  dissent,  to  which  we  respect- 
fully refer  that  court  for  answer  to  this  ques- 
tion. 

It  is  unnecessary  for  us  to  answer  the  third 
question,  since  we  hold  that  the  owner  could 
not  be  required  to  pay  the  taxes  a  condi- 
tion precedent  to  making  the  defense. 

In  addition  to  the  authorities  cited  In  our  last 
opinion  upon  the  question  of  the  constitutionali- 
ty of  article  447,  Saylea'  Civ,  St.,  we  call  at- 
tention to  the  case  of  Lufkln  v.  City  of  Gal- 
veston, 73  Tex.  342,  11  S.  W.  341,  in  which 
practically  the  same  question  was  involved. 
In  that  case  the  lot  in  controversy  bad  been 
sold  for  70  cents  in  excess  of  what  wis  legal, 
and  the  question  arose  whether  the  hivalidlty 
of  the  deed  could  be  shown  without  making 
proof  "that  the  land  was  not  subject  to  taxa- 
tion at  the  date  of  the  sale;  that  the  taxes  or 
assessments  had  been  paid;  that  the  land  had 
never  been  listed  and  assessed  for  taxation 
and  assessments;  or  that  tbe  same  had  been 
redeemed."  Judge  Gaines,  for  the  court,  said: 
"The  constitution  limits  the  power  of  the  leg- 
islature to  declare  the  conclusive  effect  of  a  tax 
di'ed.    As  to  these  facts,  which  must  exist 


in  order  to  call  Into  ezerdae  the  power  of  ttie 
officer  to  make  the  sale, — the  facts  essential  to 
give  hhn  Jurisdiction  over  tbe  i«(9erty,— an 
Inquiry  in  the  courts  of  tte  oouutry  cannot  be 
precluded.  To  say  that  this  could  be  done 
would  be  to  hold  that  the  owner  could  be  de- 
iKlved  of  his  property  by  the  arbitrary  action 
of  an  officer  proceeding  under  the  pretoue  of 
lawful  authority.  This  would  be  sbnp^  to 
liable  one  man  to  transfer  the  property  of  an- 
other for  a  purpose  not  authorized  1^  law,  an<l 
would  not  be  according  to  the  due  course  of 
the  law  of  the  land.  McCready  t.  Sexton,  30 
Iowa.  356.  We  think,  to  make  a  tax  sale  valid, 
the  collector  should  have  the  power  to  sell,  not 
only  for  a  part,  but  for  Qie  wlMde,  of  the 
amount  he  is  attenuating  to  collect  and  tiut 
tiie  exceea  of  Interest  (durged  In  this  case  is  a 
question  affecting  llie  authority  of  the  officer 
to  malce  the  sale.  The  language  of  the  stat- 
ute does  not  necessarily  require  a  construc- 
tion which  would  preclude  the  owner  from 
rising  this  question.  We  hold  that  it  was  not 
intended  by  the  legislature  that  sndi  constmc- 
tiOD  should  be  placed  upon  IL" 


HOEFLINO  et  al.  v.  DOBBIN. 

(Supreme  Oourt  of  Texas.   Dec.  13,  1897.) 

On  motion  for  rehearing.  Denied. 
For  former  opinion,  see  ^  8.  W.  641. 

BROWN,  J.   We  find  no  error  In  onr  for- 
mer opinion  in  this  case,  and  this  motion 
must  therefore  be  overruled.   The  dtfendant 
in  error  suggests  that  the  opinion  of  tbis 
court  might  be  understood  1^  tbe  trial  court 
to  mean  that  the  proof  of  certain  facts  stated 
with  regard  to  the  trust  claimed  plalntKT 
in  error  to  have  been  created  by  tbe  transac- 
tion would  constitute  a  defense  to  any  claim 
that  Dobbin  might  make  against  Hoefling  for 
8  violation  of  his  trust.    The  petition  upon 
which  the  case  was  tried  Is  based  upon  a  sale 
made  by  Dobbin  to  Hoefling,  and  there  are 
no  allegations  In  the  petition  whldi  daixu 
that  Hoefling  In  any  way  violated  any  trust 
reposed  in  him.  If  Hoefling  was  by  the  trans- 
action Intended  to  be  the  trustee  of  Dobbin 
and  of  Kampmann,  then  he  was  not  the  pur- 
chaser from  Dobbin;  and,  whatever  maybe  bis 
liability  as  a  trustee,  he  Is  not  liable  as  a  pur- 
chaser. Ifhewasapurchaser.thentheevldenctt 
which  would  exonerate  him  from  liability 
as  trustee  would  not  be  admissible,  becatiso. 
his  real  character  being  that  of  purchaser,  no 
liability  of  a  trustee  could  attach  to  him; 
and,  on  the  other  hand,  if  he  was  a  traste«^. 
then  the  obligation  of  a  ptirchaser  was  ne-ver 
contracted  by  him.    The  opiniou  was  direct- 
ed to  the  case  made,  and,  we  think,  will  not 
be  misunderstood  by  the  court,  and  mlsap-^ 
plied  to  a  different  case.   Hie  motion  for  r« 
hearing  Is  overruled. 

DENMAN,  J.,  did  noli  tit^^^]^ 
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MILLER  V.  GIST. 


MILLER  et  al     GIST  et  a1. 

(Bt^rone  Court  ot  Tezai.  Dee.  16^  1897.) 

Tbwfabs  to  Tkt  T1T1.B— Evidbncb  or  Acrsaob— 
iKNocByr  P0RCBA8ER  — Stkanoeb  rq  Sdit — 

LlUITATIONa — PLSADING  TlTLK~SL'SPB!tSIO!f  OW 
JUDOHSST  BT  APPIAIJ— RiOHTS  OP  PaHTIBS. 

1.  Ill  a  mit  to  recover  landt,  plaintlfl  claimed 
on  tiie  barit  of  a  conTerance  of  170  ncree  of  a 
natlODal  road  certificate  locatioD.  Tbe  instru- 
meDt  described  the  quantity  as  "about  170 
acres,"  and  the  field  notes  of  tbe  survey,  intro- 
doced  in  evidence,  showed  that  tbey  embraced 
177  acred.  Held,  that  the  qnantitj'  was  gaffldent- 
I7  shown  to  be  iTO  acres. 

2.  Afteraconveyanceb7  an  ancestor  to  plaintjEF, 
tbe  heirs  conveyed  the  entire  tract  to  £>.,  who 
had  notice  of  ^intlff's  rigfits.  D.  reconveyed 
a  half  interest  to  tbe  heirs,  and  a  sixth  inter- 
est to  K.  The  heirs  did  not  show  a  valuable  con- 
sideration for  the  reconveyance.  From  a  jadg- 
Rieat  in  favor  of  plaintiff,  only  D.  and  the  heirs 
aopealed.  Hdd,  that  the  question  of  bona  fide 
purchaser,  witho^it  notice  of  plalntilTs  right, 
was  not  before  the  appellate  court 

3.  Where  a  national  road  certificate  waa  re- 
located, after  a  transfer  with  warranty  of  so 
much  of  it  as  was  located  on  a  certain  tract,  on 
the  issue  of  a  patent  the  transferee  took  by  es- 
toppel the  legal  title  to  a  like  undivided  interest 
In  the  land  so  patented.  , 

4.  Where  partieB  In  posBessloD  of  lands,  and  1 
pajring  taxes  th«eon,  orlng  suit  to  remove  a: 
cloud  from  title,  and  are  defeated,  plaintiff's  • 
rights,  aa  against  strangers  to  the  suit,  are  not : 
affected;  and,  as  to  such  strangers^  Unutationa^ 
continue  to  run. 

G.  In  treapasB  to  tn  title,  where  a  party  wonld 
rely  on  a  title  accruing  by  virtue  of  limitations, 
be  must  plead  It. 

6.  Though  a  judgment  is  suspended  pending  an 
appeal,  it  Is  not  thereby  so  vacated  as  to  allow 
limitations  to  continue  to  run  after  its  rendition, 
in  a  suit  to  recover  lands  held  adversely. 

7.  In  treqmss  to  try  title,  it  Bm>eared  that  de- 
iendaat  D.,  while  in  posaession  and  claiming  the 
entire  tract,  had,  as  against  certain  plaintittB, 
acquired  title  by  limitations.  It  was  decided  that 
L>.  was  entitled  to  an  undivided  third.  HH<1  that, 
after  setting  ofF  D.'s  one-tblrd,  the  Interest  of 
»uch  plaintiffs,  as  against  the  other  defendants, 
should  he  reduced  by  one-third. 

Error  to  court  of  civil  appeals  of  Second 
supreme  judicial  district. 

Trespass  to  try  title  bj  M.  B.  Gist  and 
pthers  against  EL  H.  East  and  others,  con- 
scdidated  with  a  like  action  of  Emma  Miller 
and  another  against  B.  H.  East  and  others. 
Itiere  was  a  judgment  for  plalntlfTs  Emma 
Miller  and  another  for  a  one-sixth  interest 
In  tbe  land  In  controversy,  and  for  defend- 
ants as  to  the  balance;  and  plaintiffs  M. 
fi.  Gist  and  others  appealed  to  court  of  civil 
appeals,  and  defendants  appealed  from  so 
much  as  waa  in  favor  of  plaintiffs  Miller 
and  another.  From  the  judgment  there  ren- 
dered (41  S.  W.  396),  certain  defendants 
bring  error.  Modified. 

F.  E.  Dycus,  for  plaintiffs  In  error.  W. 
B.  Forgy.  Carrlgan  &  Montgomery,  and  O. 
O.  Wright,  for  defendants  In  error. 

GAINKS,  C.  J.  On  February  4,  1896, 
Emma  A.  Miller,  joined  by  her  husband,  W. 
B.  Miller,  brought  an  action  of  trespass  to 
try  tlUe  against  E.  H.  East,  F.  E.  Dycns, 
af.  M.  Miller,  Jr.,  and  others,  to  recover  tbe 


west  half  of  a  survey  of  640  acres  of  land 
lying  In  Archer  coun^,  and  paleinted  to 
Madison  M.  Miller,  as  assignee  of  George 
W.  Bamett.  On  tbe  28tb  of  October  of  the 
same  year,  :iIrR.  M.  E.  Hist  and  her  husband 
and  others  brought  suit  against  .the  defend- 
ants In  the  first  suit  whose  names  have 
been  given,  and  John  Baxter,  to  recover  an 
undivided  Interest  of  85  acres  in  the  same 
land.  The  two  suits  were  consolidated  and 
tried  as  one,  and  resulted  In  a  judgment  in 
favor  of  Emma  A.  Miller,  the  plaintiff  in  the 
first  suit,  for  an  undivided  one-sixth  Interest 
In  the  land,  and  that  the  plaintiffs  In  the 
second  suit  take  nothing.  The  defendants 
who  had  an  interest  in  the  litigation  ap- 
pealed, as  did  also  tbe  plaintiffs  In  the 
second  suit.  In  the  court  of  civil  appeals 
the  judgment  was  reversed,  and  judgment 
was  rendered  that  the  plaintiffs  in  the 
second  salt  recover  ts^*/h  acres,  undivided, 
ot  tbe  land  In  controversy,  and  that  the 
recovery  of  Emma  A.  Miller  be  restricted  to 
a  life  estate  In  an  undivided  one-sixth  in- 
terest of  what  should  remain.  The  defend- 
ants Dycus  and  M.  M.  Miller,  Jr^  have  sued 
out  this  writ  of  error. 

The  certJflcato  by  virtue  of  which  tbe  land 
In  controversy  was  located  and  patented  was 
Issved  to  G.  W.  Baniett  under  an  act  "to 
open  and  establish  the  Central  National 
road,"  approved  February  B,  ltH4,  and  was 
transferred  by  the  grantee  to  Madison  M. 
MUler,  October  2e.  1855.  Tbe  certlflcato 
was  located  by  the  assignee  ntH>n  two  sur- 
veys In  Ellis  county ,— one  of  170  acres,  ap- 
proximately, and  tbe  other  of  403  acres. 
On  the  Ist  day  of  February,  1869,  Miller 
conveyed  eo  much  of  the  certificate  as  covei^ 
ed  the  smaller  survey  by  an  instrument,  of 
the  body  of  which  the  following  is  a  copy: 
"Be  It  known  that  I,  M.  M.  MlUer,  of  the 
state  of  Texas  and  county  of  Dallas,  for 
and  In  consideration  of  one  dtdlar  per  acre, 
have  this  day  bargained  and  sold,  and  do 
hereby  convey,  unto  John  F.  Thomas,  of  the 
state  aforesaid,  and  county  of  Eltts,  so  much 
of  certificate  No.  2  Issued  to  Geo.  W.  Bamett 
on  the  6ttk  day  of  January,  1845.  by  Geo. 
W.  Still,  Sap.  O.  M.  road,  and  approTed  tlw 
same  date  by  the  commissioners  of  said 
road,  for  610  acres,  as  may  cover  a  tract 
of  vacant  or  ansurreyed  land  situated  In 
tbe  north  part  of  EUls  county,  bounded  00 
the  north  by  the  A.  M.  Lavender  640-acre 
survey,  on  the  east  by  James  Oonwny  stuv 
vey,  on  the  south  by  a  small  survey  tot 
W.  H.  Morris,  and  on  liie  west  by  a  snrrey 
for  M.  B.  Runnells,  supposed  to  be  about 
170  acres.  To  have  and  to  hold  unto  him, 
the  said  John  F.  Thomas,  bte  heirs  and 
assigns,  forever,  the  title  to  so  much  of 
said  certificate,  and  also  to  tbe  above-de- 
scribed land,  when  patented  by  Tirtne  of 
said  certificate.  I  do  hereby  guaranty  unto 
him  the  said  Thomas  that  said  certificate  Is 
valid  and  genuine,  and  that  my  right  to 
convey  It  to  bim  Is  In  eveix  way  ualn- 
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ewntwred,  and  bereby  antboriza  tbe  comm'r 
of  the  gen'l  land  office  to  tasne  a  patoit  to 
him  for  the  above  described  land,  when  sur- 
vey and  application  Is  made  in  doe  course 
of  law.  I  do  hereby  adcnowledge  the  re- 
ceipt of  $170.00  from  said  John  F.  Thomas. 
Should  the  said  quantity  of  land  contained 
tn  the  above-recited  boundaries  be  less  than 
170  acres,  I  hereby  promise  to  pay  liack  to 
said  Thomas,  for  the  deficiency,  at  the  rate 
of  91.00  per  acre;  he,  the  said  Thomas, 
binding  himself  to  pay  to  me  the  rates  of 
$1.00  per  acre  for  the  excess  that  may  be 
above  170  acrea  This,  the  1st  day  of 
Feb'ry,  1850."  It  seems  tliat,  by  reason  of 
the  fact  that  the  certificate  was  filed  upon 
two  separate  tracts  of  land,  a  question  arose 
as  to  tiie  validity  of  the  locations.  It  was 
accordingly  withdrawn,  and  located  In 
Archer  county,  upon  the  land  In  controversy, 
iladison  M.  Miller  was  thrice  married.  The 
certificate  was  acquired  during  his  second 
marriage.  He  died  after  the  third  mar- 
riage, leaving  his  third  wife  surviving  him. 
She  was  the  plaintiff  in  the  first  suit  There 
was  no  Issue  of  the  third  marriage.  Miller 
left  three  children,— one  daughter  by  his 
first  wife,  and  two  (a  son  and  daughter)  by 
the  second.  M.  M.  Miller,  Jr.,  one  of  the 
defendants,  was  the  son.  The  defendants 
at  the  time  of  the  Institution  of  the  suits 
were  tbe  owners  of  whatever  interest  these 
two  daughters  Inbei-lted  from  their  father. 
John  P.  Thomas  died  In  the  year  ISGO,  and 
at  the  time  of  the  bringing  of  tbe  suits 
there  were  living  five  of  his  daughters,  and 
one  son.  Those  were  the  real  plaintiffs  In 
the  second  suit.  All  his  other  children  had 
then  died  without  Issue;  but  one,  a  daugh- 
ter, left  a  husband  survlrlDg,  who  was  still 
living  at  the  bringing  of  this  suit  The 
court  of  civil  appeals  held  that  his  in- 
terest had,  at  the  time  of  the  trial,  been  ac- 
quired by  the  defendants,  by  virtue  of  the 
statute  of  llmitatlona  One  W.  N.  Coombs 
bought  the  land  In  rontrovcrsy  at  a  sale 
made  tmder  an  order  of  the  county  court 
of  Dallas  county  by  the  administrator  of 
the  estate  of  one  Qeorge  W.  Ouess,  and  it 
was  conveyed  to  him.  Coombs  sold  and 
conveyed  the  land  to  defendant  Ka.Bt  and 
one  Milton  in  1SS3,  and  this  deed  was  in 
that  year  duly  registered.  East  and  the 
heirs  of  Milton  brought  suit  for  tbe  land 
against  one  Dugan,  and  In  tbe  year  ISSO, 
upon  tbe  trial  of  the  case,  the  land  was 
adjudged  to  Dugan.  The  Judgment  was 
affirmed  In  the  supreme  court  In  1801. 
Thereafter,  In  the  same  year,  M.  M.  Miller, 
Jr.,  and  the  other  children  of  the  patentee, 
conveyed  tbelr  interest  in  the  property  to 
defendant  Dycus,  who  then  conveyed  to 
defejidant  Miller  an  undivided  one-half  in- 
terest In  the  property,  and  then  to  East 
106</s  acres.  Thereafter  defendant  Miller 
reconveyed  to  defendant  Dycus  a  one-sixth 
Interest.  East,  Dycu^.  and  Miller  brought 
suit  against  Dugan,  and  in  September,  1881. 


reeoTored  a  judgment  for  land  j^lnst 
blm.  Defendant  East  and  Hilton  took  pos- 
sessIoB  of  the  land  bt  1883,  and  held  U  untU 
the  death  of  Milton.  He  and  MUton's  belrs 
continued  to  bold  It  until  they  sold  their 
Interest  The  date  of  the  latter  transactloD 
does  not  clearly  appear,  but  East  continued 
In  possesslim  and  paid  the  taxes  until  ISUl. 
All  the  defendants  iHeaded  the  statnto  of 
limitations  of  five  and  ten  years  against 
all  the  plaintiffs  In  both  suits.  All  the  plaln- 
tlfTs,  save  a  son  of  John  F.  Thomas,  in  r»- 
ply  to  the  plea  of  limitations,  pleaded  cover- 
ture. 

Emma  Miller,  the  plaintiff  la  the  first  suit, 
did  not  appeal,  nor  has  she  conq>lalned  in 
this  court  of  tiie  Judgment  of  the  court  of 
civil  appeals  as  to  her.  Nor  tiave  the  plain- 
tiffs In  error  complained  of  the  Judgment  of 
that  court  In  her  favor,  but,  as  against  the 
heirs  of  Thomas,  they  have  assigned  numer^ 
ous  errors.  They  first  complain  that  the 
transfer  from  Miller  to  Thomas  conveyed 
only  so  much  of  the  certificate  as  was  lo- 
cated upon  the  smaller  survey  tn  Dallas  coun- 
ty, and  that  it  was  incumbent  upon  the  heirs 
of  Thomas  to  prove  liow  many  acres  tliat  sur^ 
vey  contained.  The  transfer,  however,  de- 
scribes tbe  quantity  as  "about  170  acres," 
and  we  think  this  prima  fncle  evidence  of  the 
fact  tliat  that  was  the  true  quantity.  The 
heirs  of  Thomas  only  claimed  upon  the  basis 
of  a  conveyance  of  170  acres  ot  tlie  certifi- 
cate. Besides,  the  field  notes  of  the  survey 
were  introduced  In  evidence,  and  showed 
that  they  embraced  177  acres.  Why  ttiis 
was  not  evidence  of  the  fact,  we  do  not  sea 

East  also  testified  that  when  he  bought 
from  Dycus  he  paid  the  purchase  money 
without  any  knowledge  of  the  claim  of  the 
Thomas  heirs,  and  it  Is  urged  that  the  court 
of  civil  appeals  erred  la  holding  that  the 
registration  of  tbe  transfer  from  MUler  to 
Thomas  was  constructive  notice  of  th^ 
rights.  Dycus,  as  appears  from  the  evidence, 
knew  of  the  transfer  long  before  he  bought 
Defendant  Miller  did  not  prove  that  lie  paid 
anything  when  Dycus  reconveyed  a  half  In- 
terest in  the  land  to  him.  Under  this  state 
of  the  evidence,  East  not  having  appealed, 
we  do  not  see  that  the  question  of  bona  fide 
purchaser  was  before  the  court 

It  is  further  insisted  tliat  the  dalm  of  the 
Thomas  heirs  was  a  stale  demand,  and  that 
the  court  of  civil  appeals  erred  in  not  so 
holding.  The  case  of  Al>ematby  v.  Stone, 
SI  Tex.  430,  16  8.  W.  1102,  Is  reUed  upon  in 
support  of  this  contention.  In  that  case, 
however,  the  owner  of  the  certificate  had  lo- 
cated it  upon  two  or  more  tracts  of  land, 
and,  before  patent  had  Issued,  conveyed  one 
of  the  tracts  by  metes  and  bounds,  without 
express  covenants  of  warranty.  Subsequent- 
ly the  grantee  floated  the  whole  certificate, 
and  located  it  upon  several  parcels  of  land 
in  another  county.  The  grantee,  having 
been  guilty  of  laches,  brought  suit  to  recover 
such  proportion  of  the  new  locations  u  the 
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number  of  acres  la  the  land  bought  b;  him 
bore  to  the  number  of  acres  la  the  certificate; 
and  It  was  held  that  his  claim  was  eqnl- 
i^ble,  and  his  demand  stale.  Here,  however, 
although  the  certificate  had  been  located,  the 
transfer  was  to  so  much  of  the  certificate 
as  covered  the  land  located  by  It,  and  con- 
tained what  we  construe  to  be  a  full  cove- 
nant of  warranty.  In  such  case  we  think 
the  dedsion  in  Barronm  v.  Culmell,  90  Tex. 
93,  37  8.  W.  313,  applies,  and  that  upon  the 
issue  of  the  patent  the  heirs  of  Thomas  took, 
by  estoppel,  the  legal  title  to  an  undivided 
interest  in  the  land  so  patented. 

It  Is  also  comidalned  that  two  of  the  plain- 
tiffs In  the  second  suit,  namely,  Mrs.  Thom- 
son and  J.  W.  Thomas,  were  barred  by  limi- 
tation. They  were  not  shown  to  be  under 
disability  when  East  and  Milton  took  pos- 
session, in  1S83.  It  seems  to  us,  they  were 
barred  as  to  East,  and  may  have  been  barred 
as  to  Milton's  heirs,  or  as  to  the  purchaser 
from  theuL  East  held  possession  from  1883 
to  1891  under  a  duly-registered  deed,  and 
paid  in  the  meantime  all  taxes.  It  Is  true 
that,  during  the  time  he  held  possession,  he 
and  Milton's  heirs  brought  suit  against  Du- 
gan  presumably  to  remove  cloud  from  title, 
and  that  In  1886  a  Judgment  for  the  land  was 
rendered  against  them,  In  Dugan's  favor. 
The  case,  however,  was  appealed  to  the  su- 
preme court,  and  not  decided  till  1891.  15  S. 
W.  273:  We  are  oC  opinion  that  the  rights 
of  East  and  Milton's  heirs,  as  against  all  the. 
world  except  Dngan,  were  not  affected  by 
this  suit.  East,  at  least,  kept  his  fiag  flying, 
and  acquired  by  limitation  whatever  title 
Mrs.  Thomson  and  J.  W.  Thomas  had  in  the 
land.  The  deed  under  which  he  and  Milton 
claimed  was  to  the  entire  Interest  In  the 
hind,  and  recognised  no  co-tenancy.  No  re- 
pudiation on  his  part  of  the  Interest  of  the 
Thomas  heirs  who  were  not  under  disability 
was  necessary  to  set  the  statute  in  (H>eratlon 
against  them.  East,  at  least,  could  have  de- 
feated their  claim,  to  the  extent  of  one-half 
of  the  Interest  claimed  by  them;  but  In  the 
Judgment  of  the  court  of  civil  appeals,  he  was 
allowed  one-third  of  the  whole  tract,  and 
has  not  complained  In  this  court.  We  In- 
cline to  think  that  the  evidence  showed  an 
oatstandlog  title  hy  limitation  In  East  to  one- 
half  of  the  land,  as  against  all  the  plaintiffs 
who  were  not  under  disability  of  coverture, 
and  possibility  In  the  grantee  of  Milton's 
heirs  to  the  other  half,  and  that,  If  Dycni  and 
Miller  had  pleaded  such  outstanding  title, 
they  should  have  defeated  the  suit  of  Mrs. 
Thomson  and  J.  W.  Thomas.  Ordinarily,  In 
an  action  of  trespass  to  try  title,  It  is  not  nec- 
essary to  plead  an  outstanding  UUe.  But  a 
title  accruing  by  virtue  of  the  statute  of 
limttatlons,  if  relied  on,  must  be  pleaded. 

But  it  Is  urged  that  since  Dugan  recovered 
the  land  against  East  and  Milton's  heirs,  and 
Dycns  and  Miller  recovered  of  Dugan,  Dycus 
and  Miller  hare  whatever  title  East  and  Mil- 
ton's helm  had,  and  have  a  right  to  avail 


themselves  of  this  title  in  this  suit.  The  dif- 
ficulty in  the  way  of  that  contention  is  that 
the  Judgment  In  the  case  of  East  and  others 
against  Dugan  was  rendered  in  1886,  which 
was  less  than  five  years  after  East  and  Mil- 
ton went  Into  possession.  Although  the 
Judgment  was  not  afhrmed  until  1891,  during 
the  time  of  the  appeal,  it  was  suspended,  but 
not  vacated.  It  was  effective  from  Its  date, 
and  not  merely  from  the  time  of  Its  affirm- 
ance. While,  if  no  appeal  had  been  taken, 
and  If  Dugan  had  got  possesalon  under  the 
Judgment,  he  may  have  tacked  his  posses- 
sion to  that  of  East  and  MUton,  the  fact  ia 
that  he  never  had  possession,  and  neither 
East  nor  Milton  ever  held  the  land  for  him. 
He  could  not  have  snccessfully  asserted  title- 
by  limitations,  nor  can  Dycus  and  Miller  d» 
so  by  reason  of  tlieir  Judgment  against  him. 

So  far,  we  find  uo  error  In  the  Judgment  of  tb<>- 
court  of  civil  ai^teals.  But  since  Bast  recov- 
ered an  Interest  of  106%  acres  in  the  land  In 
controversy,  and  slnc^  as  we  think,  the  stat- 
ute of  limitations  ran  in  his  favur  against 
Mrs.  Thomson  and  J.  W.  Thomas,  they 
should  not  have  recovered  all  th^r  Interest 
at  the  expense  of  Dycus  and  Miller.  East  re< 
covered  one-third  of  the  land,  as  against  them, 
and  that  recovery  extinguished  one-third  of 
their  respective  claims.  We  are  of  opinion, 
therefore,  that  the  Judgment  of  the  court  of 
civil  appeals  should  be  so  reformed  as  to  al< 
low  defendants  In  error  Mrs.  Thomson  and  J. 
W.  Thomas  each  to  recover  only  as  undi- 
vided interest  of  &77  wsm  In  the  land  in  con- 
troversy. As  so  reformed,  tihe  Judgment  la 
afiirmed. 


CALISHEIt  V.  MATHIAS. 

(Oovrt  of  OivU  Appeals  of  Texaa   Dee.  IS, 
1897.) 

AssrainiBKn  tor  CnanrrOBS  —  Attachhksts 
Pbioritt  —  ExKotmoN  xvd  Dbliviht — 

RieBT  TO  SdRPLDB— IMBOLVBIIOT. 

L  On  an  issue  as  to  whether  there  had  been  aa 
executioD  and  delivery  of  a  deed  of  assignment 
to  the  assignee,  and  an  acceptance  by  liim,  prior 
to  the  levy  of  a  certain  attachment,  an  inetruc- 
tion  that  the  jury  might  consider  snch  facta  and 
testimony  as  they  deemed  proper  was  misleading, 
SB  it  conveyed  the  idea  tnat  the  jury  had  the 
right  to  select  only  such  evidence  as  they  deemed 
proper,  when  it  was  their  duty  to  consider  all 
the  facts  hearing  on  tlie  disputed  question. 

2.  Where  the  delivery  of  a  deed  of  assignment, 
and  the  acceptance  of  the  trust  thereunder,  con- 
stituted the  matter  in  dinpute,  an  Instruction  that 
the  title  of  the  assignee  to  the  property  assumed 
vesta  from  the  moment  of  the  "execution  of' 
the  assignment  was  calculated  to  mislead,  as  the 
statute  on  assignments  (Rev.  St.  189&,  art  7B) 
uses  the  words  "execution  and  delivery." 

3.  A  statutory  assignraeot.  if  executed  and  de- 
livered before  the  levy  of  an  attachment,  passes 
title  to  the  assignee. 

Appeal  from  district  court.  El  Paso  county; 
Leigh  Clark,  Special  Judge. 

Action  by  A.  Mathlas,  as  assignee  of  Her- 
man Neufeld,  an  Insolvent  debtor,  against 
J.  Gallsher,  an  attaching  creditor  of  plaintlfTs 
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awlgnor.  There  were  verdict  and  Jadgmect 
for  plAlntiff,  and  defendant  appeals.  Be- 
Twsed. 

MUlard  Patterson,  for  aiNMUut  W.  B. 
Brack,  for  appellee. 

FLT,  J.  JLppeUee,  as  assignee,  under  an 
assignment  for  creditors  made  by  Herman 
Neufdd,  lustltnted  suit  to  recover  damages 
arising  from  tbe  seizure  by  attacbment  and 
conversion  of  certain  goods  by  appellant  The 
case  was  tried  by  Jury,  and  resulted  to  a  ver- 
dict and  judgment  for  appellee.  The  only  Is- 
sue yras  as  to  whether  there  had  been  an 
execution  and  delivery  of  the  deed  of  assign- 
ment to  the  assignee,  and  an  acceptance  by 
him  of  the  tmst,  prior  to  the  levy  of  the  at- 
tachment The  foUowtog  Instruction  was 
given  by  the  court:  "You  are  further  to- 
structed  that  the  Indorsement'  or  'return'  of 
a  sheriff  upon  a  writ  of  execution  la  but 
prima  facie  evidence  of  the  truth  of  the  mat- 
ters therein  stated,  and  that  such  return  Is 
subjected  to  be  disputed  or  overthrown  by 
other  facts  and  testimony  adduced  upon  the 
trial,  and  In  arriving  at  the  truth  or  falsity 
of  such  return  you  may  take  Into  considera- 
tion such  other  facta  and  testimony  In  tbB 
case  as  you  may  deem  proper." 

The  first  assignment  complains  of  the  latter 
portion  of  the  Instruction  because  It  placed 
the  discretion  of  considering  only  such  tacts 
as  might  be  deemed  proper  In  the  power  of 
the  jury.  We  think  the  assignment  is  meri- 
torious. The  charge  conveyed  the  Idea  to 
the  jury  that  they  bad  the  power  to  select 
only  such  evidence  on  the  point  aa  they  saw 
l)roper,  when  It  was  their  duty  to  consider  all 
the  facts  bearing  on  the  point 

In  a  special  charge  asked  by  appellee  the 
court  Informed  the  jury  "that  the  title  of  the 
assignee  of  an  Insolvent  debtor  to  the  prop- 
erty assigned  vests  from  the  moment  of  exe- 
cution of  the  assignment"  While  the  dne 
execution  of  an  Instrument  may  Include  de- 
livery as  stated  In  the  court's  charge,  yet  to 
a  case  where  the  contest  was  as  to  the  ques- 
tion of  delivery  of  the  deed  and  acceptance 
of  the  trust  the  charge  was  calculated  to 
mislead  a  jury.  The  statute  on  assignments 
seems  to  recognize  a  distinction  between  exe- 
cution and  delivery,  as  It  uses  the  words 
"executkm  and  delivery."  Kev.  St  1895,  art 
76.  The  ninth  special  charge  Is  open  to  the 
same  objection. 

The  fourth  assignment  of  error  complains 
of  the  following  charge  requested  by  appel- 
lee and  given  by  the  court:  "In  the  event  of 
a  verdict  for  the  plaintiff  for  the  value  of  the 
goods  levied  on,  then  the  judgment  In  favor 
of  Callsher  against  Xeufeld  would  be  to  force 
for  the  full  amount  thereof,  and  Callsher 
would  be  at  liberty  to  proceed  by  garnish- 
ment against  Mathlas  to  subject  any  balance 
to  his  hands  after  the  paying  of  costs  and 
expenses  of  his  administration  and  any  ac- 
eeptJng  creditors  or  prior  garnishments.  This 


Is  bis  only  remedy.  U  Neufdd  was  Inscd- 
vent  or  unable  to  pay  his  debts  as  they  ma- 
tured at  the  time  of  the  execution  of  the  as- 
signment, It  does  not  devolve  upon  plaintiff 
to  prove  what  were  the  expenses  of  adminis- 
tration, or  costs,  or  whether  any  creditors  ac- 
cepted or  not,  nor  whether  there  were  any  ac- 
cepting creditors  or  prior  garnishments. 
These  are  not  Issues  to  this  case  at  all.  If  i 
Neufeld  was  tosolvent  when  he  executed  this 
assignment"  We  are  unable  to  see  the  per- 
tinency of  snch  a  charge.  It  was  not  only 
Impertinent  and  totally  Inapplicable,  but  was 
positively  vicious  to  toformtog  the  jury  that 
the  only  remedy  appellant  had  was  to  follow- 
ing the  gratuitous  advice  thereto  given.  It 
was.  to  effect  informing  the  jury  that  appel- 
lant could  not  recover.  We  are  of  the  opin- 
ion that  the  instrument  executed  by  Neufeld 
was  a  statutory  assignment  and.  If  executed 
and  delivered  before  the  levy  of  the  attach- 
ment passed  title  to  the  assignee.  The  other 
errors  assigned  are  not  likely  to  occur  on  aji- 
other  trial,  and  need  not  be  discussed  by  this 
court  For  the  errors  todlcated  the  judg- 
ment will  be  reversed,  and  the  cause  re- 
manded. 


HOUSTON  ft  T.  a  E.  CO.  T.  OAITHBR-i 

(Ooort  of  Civil  Appeals  of  lexaa.    Oct  lA, 
1897.) 

Huvsa  AND  Bksvakt— Railroads— NsQUMVca 
— ftjiADiso— Instmuctions-  Appkaz<— 
AsaiQNME.NTa  or  B^bror. 

1.  Oq  an  Issue  of  Degligence  by  defeadant  rail- 
road compaoy  io  causing  the  death  of  aa  em- 
Vloyi,  where  the  defense  was  that  some  per- 
son unknown  to,  and  not  under  tiie  control  o^ 
defendant  had  abstracted  a  bolt  from  a  switch, 
thereb7  caasing  the  accident  a  charge  that  if 
such  conteatioo  was  tme,  and  defendant  had  not 
been  guiltf  of  "any  negligeace"  in  not  dUcorerios 
such  defect  before  the  accident  the  jury  shou!a 
find  for  defendant  did  not  imitose  extraordinary 
care  on  defendant 

2.  The  court  Inrtmcted  that  if  *Hbe  ralls^  or 
tlieir  fastenings,  or  the  switch,  or  the  switdi 
rods,  were  out  of  repair,  or  not  properly  fasten- 
ed together,"  and  defendant  company  was  there- 
by guilty  of  negligence,  and  deceased  came  to 
his  death  as  a  leaiut  of  suA  negligence^  the  jnty 
fihould  find  for  plaintiff.  Beld,  oa  a  contention 
that  the  Instruction  did  not  limit  the  liability 
of  the  company  to  the  particular  act  of  negli- 
gence causing  the  death,  that  the  instruction 
was  proper,  where  the  accident  was  due  to  a 
missing  lx>lt  that  Should  have  held  the  switch 
rods  together, 

3.  Where  the  petition  specified  that  defendant 
was  guilty  of  negiigenc&  in  that  It  permitted  its 
track  and  switches  at  the  place  wtere  the  acci- 
dent occurred  to  remain  to  a  defective  condi- 
tion for  a  long  time  prior  to  the  aeddent  and 
this  was  supported  by  evidence  that  a  missing 
bolt  which  was  the  proximate  cause  of  the  ac- 
cident had  been  loose  for  a  long  time  prior  there- 
to. It  was  proper  to  charge  upon  tbe  subject  of 
defendant's  failure  to  discovo:  snch  defect  In 
time  to  prevmt  the  accident 

4.  An  instruction  that  the  failure  of  the  rail- 
road company  to  do  certain  acts  for  the  safety 
of  its  employes  constitutes  negligence  hi  not  ob- 
jectionable where  die  charge  as  a  whole  tofonns 


1  Writ  of  enor  denied  by  fbit  siqireme  conrt 
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the  imj  that  tlier  are  the  sole  judges  as  to  Uw 
existence  of  BegliKence. 

6.  Where  it  was  admitted  and  proved  that  the 
accident  was  due  to  a  missing  bolt  that  riiould 
hare  held  the  switch  rods  together,  an  instruc- 
tion was  properly  rejected  the  burden  of  which 
was  that  the  jury  would  find  for  defendant  if 
ihey  believed  mat  the  accident  was  the  result  of 
causes  incident  to  the  business  of  railroading, 

6.  It  is  not  error  to  reject  a  special  instruction 
where  the  propositions  involTed  therein  are  sof' 
ficientlr  covered  by  the  general  charge. 

7.  On  an  issue  of  negligence  by  defendant  rail* 
road  company  in  caosing  the  death  of  an  em- 
ploy€,  where  the  defense  was  that  some  person 
onknown  to  and  not  under  the  control  of  de- 
fendant had  abstracted  a  bolt  from  a  awitch.  and 
Oiereby  caused  the  accident,  a  charge  that  if 
the  switch  rods  were  disconnected  by  reason  of 
the  bolt  being  abstracted  by  some  person  alien 
to  defendant,  and  if  the  accident  was  occasioned 
thereby,  then  defendant  would  not  be  liable,  was 
properly  refused,  na  disregarding  the  question 
of  defendant's  negligence  in  failfng  to  dlseover 
the  removal  of  the  bolt. 

8.  An  assignment  of  error  In  overrnUng  a  mo- 
tion for  B  new  trial,  based  on  tiic  points  in  the 
prevlona  asaignmenta,  la  too  general. 

Appeal  from  district  court,  Ccdiln  conn^; 
J.  E.  DlUard.  Judge. 

Action  by  Rachel  Galtherand  others  against 
the  Tlouston  A  Texas  Ceutral  Railroad  Com- 
pnny.  From  a  judgment  in  faror  of  Rachel 
Oalther,  defendant  appeals.  Affirmed. 

The  portion  of  the  sixth  instruction  to 
which  defendant  excepted  In  his  fourth  as- 
signment of  error  was  as  follows:  "The  jury 
are  further  instructed  that  the  term  'negU- 
£ence,'  as  used  In  these  Instructions,  means 
the  failure  of  a  railway  company  to  perform 
any  duty  required  of  It  by  law  to  secure  the 
safety  of  its  employes,  or  the  failure  of  such 
railway  company  to  use  ordinary  diligence 
and  skill  to  preyent  iiijury  to  Its  empioyte 
engaged  In  cq^eratlng  Its  engines  and  cars." 

R.  De  Armond  and  P.  B.  Mtiae^  for  app^ 
lant  B.  T.  Shelton  and  Abenuthy  &  Bever- 
Ij,  fbr  appellee. 

PINLEY,  C.  J.  Bachel  Galther  filed  her 
orUcinal  potion  on  S^tember  7,  1894,  dimm- 
ing damages  for  the  deiiUi  of  X  A  Oaltber 
(she  b^g  hli  sorrlTlng  wife),  diarglDg  that 
her  taoBband,  at  the  time  of  his  death,  was 
In  the  empU^  of  the  Houston  &  Texas  Oeo- 
tral  Ballroad  Oompuxy,  as  flr«nan;  tbat  on 
June  2,  1894,  In  aa  accident  to  the  soatli- 
boond  passaigw  train,  at  Howe,  by  which 
the  engine  on  which  her  nld  husband  was 
«m|doyed  was  turned  over  and  derailed,  her 
husband  suffeied  death  by  scalding,  through 
the  negligence  of  said  railway  company.  An 
amended  peUtlon,  filed  on  April  1,  1895,  made 
the  father  and  mother  of  said  J.  A  Galther, 
deceased,  parties  plalntlfT.  The  grounds  of 
negligence  relied  upon  for  a  recorery,  aa  set 
forth  In  the  amended  petitka,  are  substan- 
tially as  follows:  (1)  The  unskillful  and  un- 
safe c(»i8tnictlon  of  the  roadbed,  track,  and 
ewltdies,  and  the  defecttve  condition  In  which 
they  were  permitted  to  remain  at  the  place  of 
the  accident;  (2)  'that  the  eross-tles  at  the 
place  of  accident  it  ere  not  held  firmly  on  the 


roadbed,  but  were  loose;  (8)  that  the  rails 
were  loose,  and  not  firmly  attached  to  the 
erosB-tles,  and  the  rails  Wtfe  not  properly 
fastened  together,  and  Insufficient  bolts  and 
fish  plates  were  used  to  hoU  the  rails;  (4) 
tbat  the  engine  was  out  of  repair,  and  the 
iron  and  wood  <^  same  were  unsound,  rotten, 
and  broken;  (5)  that  the  awitch  was  negli- 
gently permitted  to  be  open  and  remain  open 
at  place  of  accident.  Defendant  answered 
1^  genoral  denial,  and  especially  that  the 
wreck  which  waa  the  occasion  of  the  death 
was  caused  by  the  abstraction  of  the  switch 
bolt  by  some  par^  or  parties,  strangers  to 
and  unknown  to  defendant,  and  without  any 
negligence  on  the  part  of  the  def«idant. 
Trial  was  had  on  Octobw  81,  1896,  resulting 
in  judgmrat  against  defendant,  In  favor  of 
Rach^  E.  Galther.  In  the  sum  of  $6,000,  and 
nothing  tor  H.  H.  Galther  and  H.  M.  Galther. 
the  father  and  mother  ut  deceased.  From 
mtSi  Judgment,  this  appeal  la  prosecuted  by 
the  railway  company. 

Material  facts  proren:  It  la  conceded  tbat 
J.  A  OaiUiOT,  deceased,  was  employed  as  a 
fireman  on  d^endant^s  trains  at  the  time  of 
his  death;  that  deatii  waa  eanaed  on  June  2, 
ISM.  by  the  overtaming  ot  the  engine  on 
which  deceased  was  employed,  at  Howe; 
and  that  plaintiffs  are  related  to  tbe  deceas- 
ed as  daimed,  tbe  material  qtnstlon  being, 
was  there  negUgenee  <m  tbe  part  of  tbe  de- 
fendant? It  la  also  CMceded  that  the  acd' 
dent  occurred  at  a  switch  Into  a  side  tracA; 
that  the  tari^  Indicated  that  the  awitch  was 
set  (or  train  to  proceed  safely  down  the  main 
track;  that  tbe  target  la  cnmected  with  two 
"bridle  rods"  which  axe  attached  to  the 
switch,  and  control  It;  that  these  bridle  rods 
are  connected  with  each  other  by  a  knncfcle 
joint  into  which  a  pin  Is  Inserted;  that,  on 
fbs  oocaslcm  In  questlim,  this  pin  was  out  of 
place,  and  tbe  switch  waa  not  in  the  condi- 
tion indicated  bir  the  target;  and  tbat  this 
tact  was  tbe  immediate  cause  of  the  accident 
The  switch  target  Indicated  tiuit  it  was  set 
for  the  main  track,  but  tbe  omnectliv  pin 
being  oat  of  tbe  brl^e  rods  caused  the  ralla 
to  open  while  tbe  engine  was  gotag  over  tbe 
switch,  and,  tfter  tbe  front  irtieels  of  the  en- 
gine had  passed  orer  the  swltoh  onto  tbe 
main  track,  tbe  rails  opened,  and  the  bind 
wheels  of  the  engine  went  Into  the  side  track, 
and  this  caused  tbe  derailment  and  wreck. 

The  Issues  of  tbct  upon  which  there  waa  a 
contest  In  the  erldence  were:  (1)  How  did 
the  switch  become  open  while  the  target  Indi- 
cated It  waa  set  for  the  main  track?  (2)  Was 
the  defendant  guilty  of  n^lgence  In  falling 
to  discover  tbe  condition  ot  this  switch,  and 
remedybig  It  In  time  to  hare  prerented  tbe  ac- 
cident? 

Tbe  evidence  of  the  plaintiff  upon  tbe  first 
Issue  tended  to  show  tbat  the  switch  was  out 
of  repair;  that  tbe  bolt  to  the  switch  rod 
wbldi  bdd  the  switch  In  position  was  loose; 
bad  no  key  In  It;  and  that  It  worked  out 
from  tbe  Jar  and  shaking  of  ^tbe  track,,  and 
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was  liable  to  work  oat  ot  Hs  place  by  tbe 
Jarring  and  shaking  of  the  track  caused  by 
engine*  and  trains  passing  over  It  Tbe  tes- 
timony of  the  defendant  on  this  Issue  tended 
to  show  that  the  switch  was  In  good  condi- 
tion, bnt  that  the  bolt  had  been  abstracted  by 
some  person  not  under  the  control,  and  with- 
out the  knowledge,  of  the  railway  company. 
The  evidence  was  amply  sufficient  to  Justify 
tbe  Jury  In  reaching  tbe  conclusion  that  the 
switch  was  out  of  repair,  as  contended  tot 
by  plaintiff,  and  that  the  switch  was  open  as 
a  result  of  this  defective  condition. 

Upon  the  second  Issue,  the  evidence  was 
sufficient  to  jtutlfy  the  conclusion  tliat  the 
switch  had  been  defective  for  some  time,  and 
that  the  railway  cunpany  was  gnllty  of  n^- 
ligence  in  not  discovering  and  remedying  this 
detect.  Though  tbe  jury  might  have  be- 
lieved and  accepted  the  theory  of  the  defend- 
ant that  tbe  rod  was  abstracted  by  some  per- 
son alio]  to  Its  employment,  and  witbout  its 
knowledge  or  consent,  still  the  evidence  Indi- 
cated that  the  employfis  of  defendant  were 
not  sufficiently  watchful  as  to  tbe  eonditlan 
of  this  switch,  and  tbe  Jury  were  warranted 
by  the  evidence  In  concluding  that  the  rail- 
way company  was  guilty  of  negligence  in  not 
discovering  that  tbe  switch  was  out  of  place. 
No  question  Is  made  as  to  the  amount  of  the 
recovery,  and  we  ccmdade  that  the  evidence 
Justified  a  rerdlct  for  $6,000  as  damages  sus- 
tained by  appellee  on  account  of  tbe  negli- 
gence of  the  railway  company. 

The  first-  assignment  of  error  Is  as  foIIowB: 
"The  court  erred  In  clause  14  of  its  instruction 
to  the  Jury  In  prescribing  the  highest  possible 
d^ree  of  care  on  tlw  part  of  defecdant  in  dls- 
corering  the  condition  of  tbe  switch  In  time 
to  prevent  accident,  to  entitle  plaintiff  to  ver- 
dict" This  assignment  is  In  the  form  of  a 
proposition,  and  will  be  so  treated.  In  connec- 
tion wiui  the  following  {ffoposltlon:  "Under 
proper  pleadings,  defendant  Is  responsible  for 
the  exercise  of  reasonable  care  in  seeing  that 
Its  appliances  were  In  safe  condition,  and  for 
reasonable  care  in  discovering  a  defect  wher- 
ever it  occurred."  Clause  14  of  the  courf  s  in- 
struction is  as  follows:  'The  Jury  are  fur- 
ther Instructed  that  if  they  believe  from  the 
evidence  before  them  that  defendant's  engine 
was  overturned  upon  which  J.  A.  Gaither  was 
laboring  as  an  employ^  and  that  J.  A.  Qalth- 
er  lost  bis  life  as  a  result  of  such  accident; 
and  If  tbey  further  believe  from  the  evidence 
that  said  accident  and  consequent  death  was 
caused  by  some  unknown  person  or  perstms 
over  whom  defendant  had  no  control,  by  tak- 
ing out  a  bolt  which  held  Its  switch  together, 
—and  that  the  defendant's  agents  and  em- 
ployH  were  not  guilty  of  any  negligence  in 
falling  to  discover  the  malicious  act  of  such 
unknown  person  or  persona  before  the  acci- 
dent,—then  tbey  should  find  a  verdict  for  the 
defendant"  We  fall  to  see  anything  in  this 
portion  of  the  charge  which  imposes  the 
highest  possible  degree  of  care  on  the  rail- 
way ownpany.   Tbe  paragraph  complained 


of  presents  tbe  special  defmse  set  up  by  the 

railway  company,  that  some  unknown  person 
or  persons,  over  whom  defoidant  had  no  con- 
trol, bad  abstracted  the  bolt  from  tbe  switch, 
thereby  causing  tbe  misplacement  of  the 
swltdi.  Tbe  court  charged  that  this  would 
be  a  good  defense  If  tbe  railway  company 
was  not  guilty  of  negligence  In  falling  to  dis- 
cover this  conditlou  of  the  switch  before  tbe 
happening  of  the  accident.  The  charge  cor- 
rectly presented  the  Issue  to  the  Jury,  and  tba- 
aastgnmeat  will  not  be  sustained. 

The  second  assignment  of  error  complains 
that  the  (Aarge  of  the  court  falls  to  limit  tbe 
liability  ot  the  railway  company  to  the  par- 
ticular acts  of  negligence  causing  the  death 
of  J.  A,  Gaither.  We  do  not  think  tbe  charge 
subject  to  this  criticism.  It  presented  to  the 
Jury  the  acts  of  negligence  alleged  by  tlie- 
pleadlngs,  and  bistructed  th^  that  If  the  ac- 
cident In  which  J.  A.  Gaither  lost  his  life  was 
occasioned  thereby,  the  plaintiff  was  entitled 
to  recover.  The  Jury  were  also  Instructed 
that  if  J.  A.  Galther's  death  was  not  caused 
by  the  negligence  of  the  agents  and  servants 
of  the  railway  company,  plaintiff  could  not 
recover.  Paragraphs  8  and  IS  of  the  charge 
of  the  court  are  as  follows:  "(S)  Tbe  Jury 
are  further  Instructed  if  tbey  believe  from 
the  evidence  before  them  that  on  and  before 
tbe  2d  day  of  June,  1894,  J.  A.  Gaither  was 
an  employd  of  the  defendant  company,  and 
was  employed  as  a  fireman  In  running  and 
operating  one  of  Its  engines  on  Its  line  of 
road  running  through  Grayson  county,  Tex- 
as, near  the  town  of  Howe,  and  near  a  switch 
on  defendant's  line  of  road  described  In  plaln- 
tlCTs  petition;  and  If  the  Jury  further  find 
and  believe  from  a  preponderance  of  the  erl- 
denee  that  the  rails,  or  their  fastenings,  or 
the  switch,  or  tbe  switch  rods,  were  oat  of 
repair,  or  not  properly  fastened  together  at 
said  place,  and  that  tbe  defoidant  company 
was  thovby  guilty  of  negligence,  and  that 
In  consequence  of  such  negligence  on  the  part 
of  the  company  (if  it  existed,  which  is  a  ques- 
tion alone  for  the  Jury  to  det«inlne),  defend- 
ant's engine  was  thrown  from  the  track  and 
overturned,  and  that  sold  J.  A.  Gaither  lost 
his  life  as  tbe  resnlt  of  such  accident— then 
it  would  be  the  duty  of  the  Jury  to  find  a 
rerdlct  for  plaintiffs,  and  assess  their  dam- 
ages as  hwelnafter  directed  in  tbe  instruc- 
tions.'* "<13)  The  Jury  are  fuither  Instruct- 
ed, If  tbey  believe  from  the  evidence  that  J. 
A.  Gaither  was  scalded  to  death  by  the  ot«-- 
turning  of  defendant's  engine,  upon  which  be 
was  employed  as  a  fireman,  yet  If  tbey  far- 
ther believe  from  the  evidence  that  said  acci- 
dent and  death  was  not  caused  by  tbe  n^U- 
gence  of  the  agents  and  servants  of  defmd- 
ant  as  chained  in  plaintiff's  petltko,  thgy 
should  find  tor  the  defendant" 

The  third  assignment  of  error  assails  tbe 
charge  of  tbe  cotut  upon  the  ground  that  It 
chai-ged  tbe  Jury  upon  tbe  subject  of  the  fall- 
bre  of  tbe  defmdant  to  dlscovor  the  discon- 
nection of  tbe  switch  In  tlnw  to  prerait  the 
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accident,  while  plaintiff's  pstltion  alleged  no 
aach  ground  of  negligence;  and.  farther,  tliat 
the  evidence  did  not  warrant  the  snbmlsBloa 
of  such  Issue.  This  assignment  la  not  sua- 
talned  bj  the  record.  The  acts  of  n^llgence 
were  spedflcally  set  out  aa  follows:  "De- 
fendant was  gnlltr  of  negligence  by  the  un- 
skillful and  unsafe  manner  In  which  it  built 
and  constructed  Its  roadbed  and  its  track  and 
switches  at  and  near  the  place  of  the  Injury, 
and  In  the  manner  and  defective  condition 
that  said  defendant  permitted  them  to  be  and 
remain;  that  the  place  where  said  locomotive 
and  cars  were  derailed  and  said  Injury  oc- 
curred was  at  and  near  the  north  end  of  a 
switch  or  side  track  on  and  connected  with 
and  a  part  of  defendant's  said  line  of  railway, 
and  said  side  track  CKtended  from  near  the 
place  of  said  injury  in  a  southerly  dlrectloo, 
and  almost  parallel  to  the  main  track  of  de- 
fendant's said  line  of  railway.  The  defend- 
ant company  was  further  guilty  of  negUgenoe 
In  this:  That  the  cross-ties  at  and  near  the 
point  of  derailment  and  injury  were  not  laid 
Ormly  on  the  roadbed,  and  were  loose,  and 
were  suffered  to  remain  in  that  condition, 
and  did  so  remain,  for  a  long  time  prior  to  the 
injury  herein  complained  of;  tliat  the  rails  on 
the  line  of  railway  at  and  near  the  place  of 
derailment  and  Injury,  and  particularly  at 
and  near  the  end  of  said  side  track,  wen 
loose  and  easily  moved,  and  were  not  flrmly 
attached  to  the  cross-ties  which  supported  the 
same,  and  the  rails  wue  not  properly  fasten- 
ed together,  but  were  insecurely  and  careless- 
ly fastened  together.  The  bolts  necessary  to 
hfrtd  the  fish  bars  were  n^ligently  traced, 
and  were  wholly  Insnfflclent  to  hold  the  rails 
together  or  in  proper  place;  and  In  many 
places  at  and  near  said  point  of  derailment 
there  were  no  fastenings  to  bold  the  flah 
bars  and  rails  together  and  In  their  proper 
place,  and  tlie  bolts,  keys,  and  fastenings  nec- 
essary to  hold  the  switch  bar  in  place  were 
wholly  Insnfllclrat  and  insecure,  and  failed  to 
bsAA  and  keep  same  In  proper  place.  The  bolt 
which  should  have  held  and  connected  the 
•witcb  bar  with  the  rails  and  track  was  oat, 
and  the  bolt  bad  no  key  to  hold  It  in  place, 
and  these  were  necessary  to  ke^  the  track  In 
flood  condition,  and  the  same  had  been  In 
this  defective  condition  for  a  long  time  prior 
to  the  Injury.  AU  of  which  was  well  known 
to  the  defendant  w  should  have  been  known 
lij  the  eurclse  ot  reasonable  and  ordinary 
care^  and  aU  of  which  deceased.  J.  A.  Galther, 
wu  Ignorant,  and  coold  not  have  discovered 
bf  the  exercise  of  reasonable  and  ordinary 
can,"  PUntUbi  further  charged  that  the 
■witdtatsald  point  was  negligently  permitted 
to  come  open,  and  remain  open,  and  waa  so 
opoi  At  the  tlma  of  the  derailment  and  injo- 
rles  aa  herein  oomidained  of;  that  the  acta 
«f  ne^Igeaee  "herein  set  forth  were  the  proxi- 
mate eanse  of  the  death  of  said  J.  A.  Oaitber; 
*  *  *  that  all  the  foregoing  acts  of  negli- 
gence and  defective  condition  of  defendant's 
ta/tk,  awttdi,  and  roadbed  were  at  the  time 


of  the  Injuries  herein  complained  of  well 
known  to  the  defendant  company,  and  conld 
have  been  known  by  the  exercise  of  due  and 
proper  care,  •  •  •  and  unknown  to  the 
deceased."  The  evidence  was  sufflcient,  un- 
der these  allegations,  to  Justify  the  charge 
of  the  court. 

The  fourth  assignment  complains  that  the 
charge  Is  upon  the  weight  of  the  evidence, 
and  that  it,  in  effect,  charges  the  jury  tliat 
the  failure  to  do  certain  acts  would  consti- 
tute negligence  on  the  part  of  the  railway 
company.  Considering  the  charge  of  the 
court  as  a  whole,  we  do  not  think  it  subject 
to  tills  objection.  The  Jury  were  expr^sly 
told  by  the  court  that  It  was  their  exclusive 
province  to  determine  the  question  of  the 
existence  of  negligence.  The  case  was  be- 
fore us  on  appeal  from  a  former  trial,  and 
the  judgment  reversed  upon  the  same  objec- 
tion to  the  charge  of  the  court.  35  8.  W. 
17d.  The  Jtidge  evidently  on  the  last  trial 
undertook  to  avoid  the  error  which  caused 
the  reversal  on  the  former  appeal,  and  we 
think  hia  charge  fairly  leaves  the  lesoes  ol 
fact  In  the  case  to  be  determined  ttie 
Jury. 

The  fifth  assignment  of  error  complains  of 
the  refusal  of  the  following  special  charge: 
"You  are  Instructed  that  all  persons  taking 
employment  in  railroads  or  other  service  en- 
ter such  service  assuming  all  the  risks  thai 
are  usually  and  ordinarily  Incident  to  the 
particular  service  In  which  they  engage,  and 
from  injuries  received  from  casualties  or  ac- 
cidents tliat  are  the  result  of  causes  natural- 
ly and  reasonably  to  be  anticipated  In  Its 
ordinary  conduct  there  is  no  remedy;  and 
If  you  l>elieve  from  the  eividence  that  the  de- 
ceased, Gaitber,  was  in  the  employ  of  the 
defendant  as  a  locomotive  fireman,  and  that 
the  accident  In  which  he  lost  bis  life  was  tlie 
result  of  causes  and  hasards  Incident  to  the 
business  of  railroading,  and  was  not  caused 
by  the  want  of  ordinary  care  <m  the  pert  of 
defendant  In  furnishing  and  providing  rea- 
sonably safe  machinery  and  ^^Uances  tbe 
deceased.  Galther,  was  to  use  In  his  employ- 
ment, then  the  plaintiffs  cannot  recover  In 
this  suit,  and  you  will  find  for  defendant." 
Tbe  court  did  not  err  in  refusing  this  special 
instruction.  The  cause  of  the  derailment 
was  fully  explained.  Tbe  evidence  conclu- 
sively showed  that  the  derailment  was  caused 
by  a  misplaced  switch;  and  It  was  eQually 
clear  from  the  evidence  that  the  switch  be- 
came misplaced  through  the  defective  con- 
dition of  the  swlteh,  or  through  Interferenoe 
by  some  unauthorized  person.  Tbe  evidence 
did  not  raise  the  Issue  of  unexplained  derail- 
ment, which  would  have  authorized  a  charge 
of  the  character  asked.  To  have  given  this 
charge  would  have  tended  to  confuse  the 
Jury. 

The  sixth  assignment  is  based  upon  the  re- 
fusal of  tbe  following  special  charge:  "Yon 
are  instructed  that  plaintiffs  must  recover  In 
this  case,  If  at  all,  upon  tbe        of  om^- 
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gence  charged  In  his  i>etltlon,  wblch  may  be 
established  by  evidence;  and  If  the  evidence 
shows  you  that  the  defendant  may  hare  been 
negligent  In  some  particular.  In  the  construc- 
tion of  Its  track  as  charged  In  plalntltTs  pe- 
tition, but  you  also  believe  from  the  evi- 
dence that  such  negligence  did  not  occasion 
the  accident,  yon  will  not  consider  snch  acts 
In  mal£lng  np  your  verdict"  The  proposi- 
tion of  law  embodied  In  this  special  Instruc- 
tion Is  sound;  but  we  think  the  general 
charge  of  the  court  sufficiently  covers  It. 

The  seventh  assignment  Is  based  upon  the 
refusal  of  this  special  instruction:  "You  are 
Instructed  that  If  you  believe  from  the  evi- 
dence that  the  switch  rods  on  the  north 
switch  In  the  yard  at  Howe  station  on  defend- 
ant's railway  were  disconnected  reason  of 
the  bolt  being  abstracted  by  some  persons 
alien  to  the  defendant,  and  that  the  accident 
reaoltlng  In  the  death  of  Galther  was  oc- 
casioned thereby,  then  defendant  would  not 
be  liable  for  such  acts,  and  you  will  And  for 
defendant"  The  proposition  embodied  In 
this  special  chaige  was  given  in  the  main 
charge,  with  the  qualification  that.  If  the 
railway  company  was  guilty  of  negligence  in 
falling  to  discover  the  condition  of  the 
switch,  the  plaintiff  might  recover.  The  court 
did  not  err  In  refusing  this  charge. 

The  eighth  assignment  attacks  the  verdict 
as  not  being  supported  by  the  evidence.  This 
assignment  la  not  snstalned  by  the  record. 
The  evidence  abundantly  Justified  the  Jury 
in  reaching  the  conclusion  that  J.  A.  Qalther 
came  to  his  death  from  the  negligence  of  the 
railway  company,  as  alleged  In  plaintiffs  pe- 
tition. 

The  ninth  and  last  assignment  complains 
of  the  overruling  of  the  motion  for  new  trial, 
based  upon  the  various  points  hereinbefore 
considered.  This  assignment  la  too  general 
to  be  considered  as  an  assignment,  and,  be- 
sides, there  are  no  other  propositions  InvidTed 
than  those  ah«ady  considered. 

We  find  no  error  in.  the  Judgment,  and  It  fa 
therefwe  affirmed. 


SASS  et  al.  V.  HOUSTON  &  T.  a  B.  CO. 
et  al. 

(Court  of  CivU  Appeals  of  Texas.   Dec.  16, 

im.) 

CiBBiaaa— LuBiUTT  roa  Ihfropbr  Comprbssiox 
OF  (3oTTo:i. 
Where  a  shipper  of  cotton  had  a  special 
agreement  with  a  compress  company  located  be- 
tween the  place  of  shipment  and  point  of  destina- 
tion, in  regard  to  its  compression,  providing  for 
insiiection  by  a  certain  person  at  the  point  of  des- 
tination, tlie  railroad  company  which  transported 
it  was  not  liable  for  improper  compression,  though 
the  shipper  stamped  on  the  biU  of  lading  that 
the  cotton  was  to  be  compressed  in  transit,  and, 
In  the  absence  of  such  contract,  the  railroad  com- 
pany might  bare  been  liable  under  the  rules  of 
the  railroad  commiBaion,  providing  that  when  the 
bOl  of  lading  is  so  stamped  the  railroad  company 
must  comply  with  such  Instnictions,  if  there  is 
an  accessible  compress,  and  assume  the  cost  of 
compiesBioD,  on  spedSed  conditions. 


Appeal  from  district  conrt,  Harris  coun- 
ty; John  G.  Tod,  Judge. 

Action  by  Sass  &  Cohen  against  the  Hous- 
ton &  Texas  Central  Railroad  Company  and 
the  Bnnls-Calvert  Compress  Company.  From 
a  Judgment  In  favor  of  defendant  railroad 
company,  and  sustaining  a  plea  to  the  Ju- 
risdiction by  the  othw  defendant,  plalntUb 
appeaL  Affirmed. 

Jones  ft  Clamett,  for  appellants.  Baker, 
Botts,  Baker  &  Lovett,  Frank  Andrews,  Bu- 
gene  J.  WlboD.  and  Louis  J.  Wilson,  for  np- 
pelleet. 

JAMES,  a  J.  Appellants  In  October,  No- 
vember, and  December,  18^  shipped  cot- 
ton over  the  Houston  &  Texas  Central  Bail- 
way,  consigned  to  Galveston;  and,  in  mak- 
ing each  shipment,  plaintiffs  stamped  on  the 
bill  of  lading  that  the  cotton  was  to  be  com- 
ppBsaed  in  transit  The  mles  establisbect 
by  the  railroad  commission  of  Texas,  at 
that  time  in  force,  provided:  "First  A 
shipper  desiring  his  cotton  to  be  delivered 
at  point  of  destination  uncompressed  shaU 
give  the  railroad  notice  of  such  desire  by 
Inserting  In  his  bills  of  lading  the  notation. 
To  go  through  nncompressed,'  or  other  plain 
words  of  similar  import;  and  it  ahall  be 
the  duty  of  the  railroad  company  accepting 
such  shipment  to  make  delivery  at  desti- 
nation accordingly.  Second.  A  shipper  de- 
siring bla  cotton  delivered  at  destination 
«>mpreBsed  shall,  when  no  compress  Is  In 
operation  at  shipping  point,  give  the  rail- 
road company  notice  of  such  desire  by  In- 
serting In  his  bills  of  lading  the  notation, 
*To  be  compressed  In  transit;'  and  it  aball 
be  the  duty  of  the  railroad  company  ac- 
cepting the  shipment  to  comply  with  such 
instructions,  If  there  Is  an  accessible  com- 
press at  a  station  directly  intermediate  be- 
tween shipping  point  and  destination.  Tblrd. 
Railroad  companies  shall  assume  the  cost 
of  compressing  cotton  which  Is  to  be  deliv- 
ered at  destination  compressed,  only  on  the 
following  conditions:  (1)  Cotton  shall  be 
compressed  at  shipping  point  when  an  ac- 
cessible compress  Is  In  operation  at  sncb 
point  (2)  When  no  compress  Is  in  opera- 
tion at  shipping  point,  the  cotton  shall  be 
compressed  at  a  station  directly  Intermedi- 
ate between  shipping  point  and  destination, 
and  distant  seventy  miles  or  more  from 
snch  destination.  Compresses  being  In  op- 
eration at  two  or  more  stations  directly 
intermediate  between  shipping  point  and 
destination,  the  compress  nearest  to  ship- 
ping point  shall  be  selected  to  compress 
such  cotton.  (3)  The  amount  of  the  cost 
assumed  by  railroad  companies  shall  not 
exceed  10  cents  per  100  pounds  out  of  rates 
that  are  not  less  than  45  cents  per  lOc 
pounds  at  Houston.  Out  of  rates  leas  than 
45  cents  per  100  pounds,  the  railroad  com- 
panies shall  assume  only  so  much  of  tbe 
cost  of  compressing  as  will  make  Qw  aggre- 
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gate  of  sucli  cost  and  the  cnrrent  freight 
rate  not  to  exceed  45  cents  per  100  pounds." 
Plalntiffa  alleged,  among  other  things,  that 
Calvert,  Tex.,  was  the  point  on  the  line  of 
said  railway  where,  under  the  said  rales 
and  reqalrements,  all  of  the  cotton  shipped 
was  to  be  compressed.  It  appears  from  the 
evidence  that  the  railway  company  deliver- 
ed the  cotton  for  compression  to  defendant 
the  Bnnls-Calvert  Compress  Company;  that 
It  was  compressed  by  said  company,  and 
then  returned  to  the  railway  company,  and 
carried  to  its  destination,  without  any  de- 
fault on  the  part  of  the  railway  company, 
unless  it  can  be  said  to  be  responsible  for 
the  Imperfect  compression  of  the  cotton. 
The  action  is  based  on  the  failure  of  the 
railway  company  to  perform  the  duty  al- 
leged as  devolving  upon  it  by  the  law  and 
said  rules,  to  have  the  cotton  properly  com- 
pressed; that  Is  to  say,  "as  required 
usage  and  by  the  rules  aforesaid."  It  ap- 
pears that  a  large  portion  of  the  cotton  was 
not  compressed  to  a  certain  density  that 
custom  required  (the  rules  of  the  commis- 
sion making  no  provision  In  this  respect), 
and  the  cost  of  recompressing  It  at  Galves- 
ton was  the  basis  of  the  damages  asked. 
By  a  trial  amendment,  plalntlCTs  alleged 
that,  before  they  would  permit  their  cotton 
to  be  compressed  by  the  said  Compress 
Company  at  Oalvert,  they  inquired  of  such 
company  Its  rules,  custom,  and  guaranty 
raapecting  its  work,  and  received  a  reply 
that  It  would  guaranty  its  work,  and  make 
good  all  bad  compressing,  subject  to  the 
<q>lnlon  of  one  H.  Blesel,  who  was  an  ex- 
pert  in  such  matters,  living  In  Galveston; 
that,  In  reliance  thereon,  they  permitted  and 
required  said  cotton  compressed  at  Calvert. 
It  was  further  alleged  in  this  connection 
that  both  plaintiffs  and  the  compress  com- 
pany knew  that  Blesel  would  condemn,  as 
impn^rty  compressed,  any  bale  that  was 
not  compressed  to  a  density  of  not  less  than 
pounds  to  the  cubic  foot;  that,  when  the 
said  cotton  reached  Galveston,  Riesel  did  so 
condemn  the  work  for  that  reason.  The  testi- 
mony showed  an  express  agreement  between 
plalntlflte  and  said  compress  company,  and  the 
several  facts,  substantially,  as  alleged  in  the 
said  ameadmoit,  and  also  showed  that  plain- 
tiffs  knew  that  the  compress  company  did  not 
QBuaDy  compress  cotton  to  a  density  of  22^ 
pounds  to  the  cubic  foot  The  compress  com- 
pany Interposed  a  plea  to  the  jurisdiction  of 
the  district  court  of  Harris  county,  on  the 
ground  that  it  was  entitled  to  be  sued  at 
Its  domicile  (Robertson  or  GUIs  county), 
allying,  among  other  things,  that  there 
was  no  liability  on  the  part  of  the  railway 
company  in  respect  to  the  subject-matter; 
that,  if  there  existed  any  liability  In  respect 
thereto,  this  defendant  was  the  party  liable, 
and  was  in  fact  the  real  and  sole  defendant; 
and  that  the  railway  company  had  been 
fraudulently  joined  for  the  purpose  of  glv- 
tag  the  said  court  jurisdiction  over  this 


defendant  It  la  deemed  unnecessary  to  re- 
fer to  the  action  had  on  the  demurrers,  etc. 
The  court,  upon  hearing  the  testimony,  de- 
termined that  no  cause  of  action  existed 
against  the  railway  company,  and  rendered 
judgment  in  Its  favor,  but  declined  to  pass 
on  the  merits  of  the  case  between  plalntlfCs 
and  the  compress  company,  and  sustained 
its  plea  to  the  jurisdiction. 

It  Is  claimed  that  plaintiffs  should  have 
had  Judgment  against  the  railway  company. 
In  considering  this  question,  we  think  It 
unnecessary  to  determine  to  what  extent, 
if  any,  the  railway  company  was,  by  said 
rules  of  the  commission,  required  to  see  to 
the  manner  of  compressing  the  cotton.  The 
peculiar  facts  of  this  case,  in  our  opinion, 
were  sufflcJont  to  relieve  the  company  from 
exercising  any  such  supervision,  assuming 
that  such  was  its  duty  ordinarily.  It  Is 
shown  that  the  plalntlflls  had  a  special  con- 
tract with  the  compress  company  with  re- 
gard to  the  compression  of  this  cotton,  pro- 
viding the  manner  In  which  it  should  be 
compressed,  and  also  the  manner  In  which, 
and  by  whom,  the  proper  or  improper  com* 
presslon  by  the  compress  company  was  to  be 
arrived  at,  viz.  by  the  Inspection  and  judg- 
ment of  JSlesel  at  the  point  of  destination. 
It  was  the  agreement  of  plaintiffs  and  the 
compress  company  that  the  latter  should 
receive  the  cotton  and  compress  It;  that, 
upon  its  reaching  Galveston,  Blesel  (not  the 
railway  company  at  Calvert)  was  to  pass  on 
the  question  whether  or  not  the  compress 
company  had  complied  with  the  agreement. 
The  contract  showed  that  It  was  not  con- 
templated that  the  railway  company  should 
take  any  part  In  the  compression  of  the  cot- 
ton. No  complaint  Is  made  of  the  railway 
company's  conduct  in  any  other  respect,  and 
we  conclude  that  the  district  court  was  cor- 
rect in  rendering  judgment  In  its  favor.  The 
court,  in  sustaining  the  plea  to  the  Juris- 
diction, must  be  considered  to  have  found 
It  to  be  a  fact  that  the  joinder  of  the  rail- 
way company  was  fraudulently  made,  with 
a  view  to  conferring  upon  the  court  jurisdic- 
tion of  the  compress  company,  and  therefore 
its  action  in  this  regard  must  be  held  war- 
rantable.  The  Judgment  Is  affirmed. 


STATE  «  rel.  DOWLEN  v.  BI(3SBT.t 

(Cioart  of  CKvil  Appeals  of  Texas.  Nov.  11, 
1897.) 

qco  wa.rrakto— countlea— jcbtiocb  ov  tbb 
Peace, 

1.  A  county  commissioDera*  court  abolished 
precinct  No.  6  In  oue  order,  and  at  the  same 
time  established  by  anoAer  order  a  new  precinct 

5,  composed  of  the  territory  embraced  in  the  old 

erecinct  and  of  a  part  of  the  territory  previoiia- 
'  belonging  to  precinct  No.  1.    The  juatice  of 

1  Writ  of  error  denied  far  supreme  court.  Bee 
48  S.  W.  IIOL 
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the  peace  of  prednct  1  residecl  in  that  part  of 
his  precinct  which  was  set  over  to  precinct  6. 
The  commissionerB*  court  appohited  the  old  jus- 
tice of  precinct  5  justice  of  new  preciuct  6.  add, 
that  qao  warranto  was  not  the  proper  remedy 
for  the  justice  of  precinct  1  to  oust  the  justice 
of  precinct  5  from  exercising  the  office  in  pre- 
cinct 1. 

2.  Under  Const  art  6.  8  18,  proTidin^  that 
"each  organized  county  atis!]  be  dirided  from 
time  to  timexfor  the  convenience  of  the  people 
Into  precincts"  by  the  commissioners'  court,  an 
order  of  the  commissi  nnera'  court  abolishing  pre- 
cinct B  of  their  county,  and  creating  a  new  pre- 
cinct 5,  composed  of  that  territory  and  a  part  of 
another  precin<.-t. . is  valid;  it  not  being  material 
that  the  court  did  not  redistrict  the  whole  county. 

3.  A  justice  of  the  oeace,  though  his  compen- 
tttion  depends  upon  the  territory  over  which  he 
exercises  his  jurisdiction,  and  is  elected  for  a 
certain  term,  takes  his  office  subject  to  l4ie 

wer  of  the  commissioners'  court  to  change  the 
undary  of  his  precinct. 

4.  The  fact  that  an  order  of  the  commission- 
ers' court  changing  the  boundaries  of  ^ircciucts 
was  made  at  a  special  term  is  no  objection  to  it. 

Appeal  from  district  court,  Jeltststm  coon^; 
St^ben  P.  West  Judge. 

lufbrmatlon  by  the  state,  In  the  nature  of  quo 
warranto,  on  the  relation  of  P.  A.  Dowlm. 
against  W.  h.  Rlgsfa^.  There  was  Judgment 
Cor  the  respraident,  and  the  state  appeals. 
Afflmied. 

M.  L.  Broocks  and  Votaw.  Chester  &  Dies, 
for  the  State.  O'Brien,  Bordagea  it  O'Brien 
and  S.  V.  Brown,  for  appellee. 

WIIil^IAAIS.  J.  This  was  a  proceeding  in 
the  nature  of  a  quo  warranto,  Instituted  by  the 
district  attorney  by  Information,  based  on  the 
relation  of  P.  A.  Dowlen,  against  appellee, 
filgsby,  In  which  It  waa  alleged  that  the  relator 
was  the  justice  of  the  peace  of  precinct  No.  1  of 
Jefloaon  county,  and  that  respondent  bad  In- 
truded himself  In  the  office,  and  asking  that 
respondent  be  ousted.  The  answer  of  the  re- 
spondent denied  such  Intrusion,  and  set  up  the 
facts  as  they  were  shown  by  the  evidence  and 
are  now  stated. 

Prior  to  the  election  of  189G  the  county  of 
Jefferson  had  been  divided  Into  precincts,  two 
of  which  were  Xo.  1  and  No.  6.  At  that  elec- 
tion the  relator  was  elected  and  subsequently 
qualified  as  Justice  of  the  peace  of  precinct  No. 
L.  Another  person  was  elected  to  the  same 
«fflce,  in  <No.  5,  and  qualified,  but  waa  after- 
wards required  to  gire  another  bond,  having 
failed  to  do  which,  bis  office  waa  vacated. 
While  matters  stood  thus,  the  commissioners* 
court,  at  a  special  session  held  on  ttie  13th  day 
«f  April,  1897,  entered  an  order  abolishing  pre- 
cinct No.  6,  as  then  defined,  and.  at  the  same 
time,  entered  another  order,  establishing  a  new 
precinct  No,  0,  composed  of  Qie  territory  em- 
braced in  the  old  precinct  and  of  a  part  of  that 
^Tiously  belonging  to  i»ecUtct  No.  1.  The 
boTltoty  taken  fivm  prectaict  No.  1  had  yielded 
more  than  f600  per  annum,  and  at  least  half 
of  the  perquisites  of  the  office  of  justice  of  the 
peace  of  such  precinct.  At  the  same  time  the 
commissioners'  court  appointed  respondent  to 
fill  the  vancancy  In  the  office  of  Justice  of  the 


peace  of  precinct  Na  5.  Upon  these  facts,  the 
court  below  rendered  Judgment  for  the  respond- 
ent, and  the  state  has  appealed. 

The  only  question  which  the  counsel  for  the 
parties  have  discussed  Is  as  to  the  Valkllty  of 
the  action  of  the  commissioners*  court  In  taking 
from  precinct  Na  1  a  part  of  its  terrltoiy,  and 
adding  It  to  precinct  No.  5.  There  Is  at  the 
threshold  of  the  case  a  question  as  to  the  ap- 
plicability of  the  remedy  adopted  to  the  nature 
of  the  case  made  by  the  evidence.  If  the  re- 
spondent was  legally  the  Justice  of  the  peace  of 
precinct  No.  5,  It  would  seem  that  the  extent 
of  his  powers,  aa  such,  or  of  the  twlhny  over 
which  fall  Jurisdiction  extended,  cannot  be  tried 
by  quo  warranto.  "SUice  the  remedy  by  quo 
warranto  or  hiformatlon  In  the  nature  Oiereof 
is  employed  only  to  test  the  actual  right  to  an 
office  or  franchise,  It  follows  that  It  can  afford 
no  relief  for  official  misconduct,  and  cannot  be 
used  to  test  the  legality  of  the  official  action  of 
public  or  corporate  officers.  So,  when  a  pub- 
lic officer  threatens  to  eierciae  powers  not  con- 
ferred upon  him  by  law,  or  to  exercise  the  f  nn^ 
tlons  of  his  office  beyond  Its  territorial  Umlta, 
the  proper  remedy  would  seem  to  be  by  Injimc- 
tlon,  rather  than  by  quo  warranto  Information 
Thus,  an  Information  wilt  not  lie  to  prerent  the 
legally  constituted  authority  of  a  dty  from 
levying  and  collecting  taxes  beyond  the  city  lim- 
its, under  an  act  of  the  legislature  extending  the 
limits,  and  the  constitutionality  of  such  an  act 
cannot  be  determined  upon  quo  warranto  Infor- 
mation. Nor  will  an  information  lie  against 
the  officers  of  a  municipal  corporation  to  deter- 
mine whether  certain  territory  has  been  prop- 
erly annexed  to  the  municipality."  High.  Extr. 
Bem.  S  618.  citing  People  v.  Whltcomb,  55  UL 
172;  Stults  T.  State,  65  Ind.  492. 

It  may  be  urged  that,  becanse  tin  commis- 
sioners' court  abolished  the  old  precinct  Ko.  5. 
and  attempted  to  create  a  new  one,  and  Oielr 
action  hi  creating  tbe  new  iffednet  was  beyond 
their  powers,  therefore  there  waa  no  sodb  pre- 
cinct, and  no  office  to  be  tilled,  and  hence  tbe 
respondent,  In  exercising  the  duties  thereof,  was 
an  hitruder.  We  hardly  think  this  position 
can  be  maintained,  even  if  It  be  conceded  that 
the  attempt  to  take  away  a  part  of  tbe  territory 
of  one  precinct,  and  add  it  to  another,  was  ille- 
gal and  Told.  The  two  orders  of  the  court 
should  be  treated  as  tme  act  Prednct  No.  5, 
as  It  previously  stood,  was  abolished  only  In  or- 
der that  tbe  new  precinct  might  be  fbrmed. 
Tbe  abolition  was  so  dependent  on  the  frntber 
action  that  If  the  latter  should  fhll,  the  former 
must  necessarily  fall  with  it,  and  teave  tite  pn- 
cinct  as  it  waa  before.  It  cannot  be  conedTed 
that  the  first  actlw  would  have  been  taten  bot 
aa  preparatory  to  and  a  part  of  the  second. 
Hence,  if  It  Is  tm^  as  daimed  by  i^tpellant 
that  the  formation  of  the  new  precinct  was  Ille- 
gal, It  Is  also  true  that  the  old  remained  as  be- 
fore. The  appointment  and  qualification  of  »• 
spondent  made  him  tbe  possessor  of  the  ofDce 
of  justice  of  the  peace,  whatever  might  be  tbe 
limits  of  his  territorial  Jurisdiction.  Bat  since 
no  olijection  U  urged  to  tba  proceeding,  ud  aa 
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toe  fticts  are  shown  raising  queetiom  which, 
I'liJ  objection  been  made,  appellant  might  bare 
(.resented  under  a  different  prayer,  we  think  It 
best  to  decide  the  real  controversy  between  the 
ptrtiea.  ' 

We  are  of  the  opinion  that  the  action  of  the 
commlaBkHDeis'  court  was  authorized  by  law, 
tod  was  valid.  Section  IS,  art  5,  of  the  con- 
stftntion,  is  as  follows:  **Bach  organized  coud- 
ty  in  the  state,  now  or  hereafter  existing,  shall 
be  divided  from  time  to  time,  for  the  conven- 
Irace  of  the  people,  Into  predocts,  not  leas  than 
four  and  imt  more  than  eight  The  present 
Goonty  court  shall  make  the  first  division.  Siib- 
sequoit  divisions  shall  be  made  by  the  commls- 
lionerB*  court  provided  for  by  this  constltntlui. 
In  each  precinct  there  shall  be  elected  at  each 
biennial  election  one  Justice  of  the  peace  and 
ooe  constable  each  of  whom  shall  hold  his 
office  for  two  years  and  nntll  his  successor 
shall  be  elected  and  qualified;  provided,  that  In 
■ny  precinct  In  which  there  may  be  a  city  of 
fkAt  thousand  or  more  inhabitants,  there  shall 
be  dected  two  Justices  of  the  peace.  Each  coun- 
ty shall  In  lUs  manner  be  divided  Into  fotir  com- 
missioners' precincts,  in  each  of  which  there 
■ball  be  elected  by  the  qualified  voters  thereof 
one  county  commlaalona.  who  shall  hold  bis 
oflice  for  two  years  and  until  his  successw 
ihall  he  dected  and  qualified.  The  comity  oom- 
MiasiMiera,  so  dioBen,  with  the  county  Judge  as 
pceridl^  offlcer,  shall  cwqtose  the  county  com- 
DBlsBbawfB*  oomt,  which  shall  exercise  such 
powecs  and  Jurisdiction  over  all  county  busl- 
oeas  as  te  conferred  by  this  constitution  and 
''x  Jam  of  the  state,  or  as  may  be  hereafter 
pre»;ritied."  Wb»  the  commissioners'  court 
vas  oi;ganixed.  In  pursuance  of  the  constitution 
anl  the  Inws  passed  thereunder,  It  possessed  all 
powera  ecntfmed  by  both.  When  the  court 
was  once  eaAabllahed,  no  legislation  was  needed 
ID  ciMble  It  to  enrdse  the  powers  given  by  the 
aboTC  provision,  to  divide  the  county  into  pre- 
cincts. The  direction  is  plain  and  simple,  and 
Witboot  condition  or  restriction,  except  that  as 
to  the  aamber  of  precfaicts.  It  is  said  that  no 
jrocednre  Is  prescribed  by  which  the  power  Is 
to  be  exercised.  If  any  was  needed,  the  stat- 
OBe  supplied  It,  when  It  required  that  the  pro- 
i<»edingB  of  the  court  should  be  recorded  In  its 
aLnote  Imk.  Rev.  8t  1805,  art  1554.  This 
all  tbat  was  necenary.  The  power  to 
divide  the  county  taUo  Justices*  preducts  Is  also 
sfreo  by  the  statute,  but  not  In  terms  so  ex- 
plicit MM  those  used  In  the  constitution.  Rev. 
St.  ISSG.  art.  1537.  There  can  be  no  doubt 
that  both  coostttutlon  and  statute  confer  the 
power,  and  the  only  question  Is  as  to  Its  ex- 
lEBC.  It  la  contended  that  a  limitation  upon  the 
power  Is  Coimd  In  the  constitutional  provision 
SxlBir  die  tmns  of  office  of  precinct  officers; 
and  that,  ahK«  th^  are  to  bold  for  two  years, 
k  fuUowa  that  the  precincts  cannot  be  changed 
dnri&s  tbe  terms,  because  the  power  to  alter 
then  wMikl  practically  enable  the  cotirt  to  de- 
MTcy  tbe  offiofe  Tbe  language  of  the  constitu- 
doD  ejqwaasea  no  sncb  UmltatloiL  The  division 
Is  n  be  madp  "tttm  time  to  thne."  Tbe  rsBHui 
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for  the  division  Is  to  be  Che  oonrcntenee  of  the 
people;  and  the  judge,  both  as  to  time  and 
convenience,  Is  the  court  The  limitation  con- 
tended for  by  appellant  would  require  the  in- 
sertion In  the  constitution  of  a  proviso  which 
the  court  cannot  read  Into  it  The  only  limi- 
tation Imposed  serves  to  indicate  the  scope  of 
the  power.  That  limitation  requires  as  many 
as  four,  and  does  not  allow  more  than  eight, 
precincts.  But  for  It  the  county  might  have 
been  cut  up  Into  as  many  precincts  as  the  court 
saw  proper  to  establish.  By  it  the  Intention  Is 
made  more  manifest  that,  within  the  limits,  the 
court  Is  to  determine  the  number.  As  to  the 
time  of  making  the  division,  it  Is  equally  plain. 
The  language  "from  time  to  time,  for  the  con- 
venience of  the  people,"  clearly  means  that  the 
convenience  of  the  people,  as  Judged  by  the 
court,  shall  control  lu  determhiing  the  time 
when  a  division  is  proper.  The  phrase  "from 
time  to  time"  repels  the  idea  that  it  was  the 
purpose  to  fix  any  particular  time. 

If  It  should  be  urged  that  the  provisions  con- 
template a  complete,  and  not  a  partial,  divi- 
sion, the  answer  la  that,  In  effect  they  are  the 
same.  When  two  precincts  are  made  out  of 
one,  or  the  boundaries  between  two  are  dian- 
ged  and  defined,  leaving  all  of  the  others  un- 
changed, tbe  effect  Is  the  same  as  If  an  ord^ 
were  entered  setting  out  anew  the  boundaries 
of  the  unchanged  precincts,  as  well  as  those 
changed.  As  do  form  of  procedure  is  prescrib- 
ed, there  could  be  no  substantial  objection  to 
such  action.  The  power  to  estaUIsh  the  pre- 
cincts does  not  necessarily  ctHiflict  with  the 
provision  fixing  the  terms  of  office.  They  mu.'it 
stand  together.  The  office  is  taken  subject  to 
the  power  to  diange  the  boundaries  of  the  pre- 
cincts. This  Is  no  anomaly  In  our  law.  All 
county  officers  whose  compensation  Is  derived 
from  perquisites,  and  therefore  depends  to  some 
extent  on  tbe  territory  In  which  they  exercise 
thehr  functions,  hold  their  offices  subject  to  law- 
ful power  to  alter  that  territory.  While  the 
office  Is  property,  It  Is  held  subject  to  the  proper 
exercise  of  all  such  powers  as  these.  There  is 
no  contract  between  the  state  and  its  officers 
which  forbids  such  action.  'Mechem,  Pub.  Off. 
8  S6C.  The  fact  tbat  the  orders  In  question 
were  made  at  a  special  term  of  tbe  court  does 
not  affect  their  raltdlty.  Special  terms  are  au- 
thorized by  law,  and  the  only  one  of  the  pow- 
ers possessed  by  tbe  court  which  It  is  forbidden 
to  exercise  during  sfuch  terms  Is  that  to  levy  a 
tax.  Rev.  St  18QS,  arb.  1S92, 15C8, 154a  Af- 
firmed. 


UNDSBY  V.  SINGLETABY  et  sL 

(Oonrt  of  CHvfl  Appeals  of  Texas.   Dec.  8, 
1887.) 

Actios  os  Costbact—  Bl-rt)B7i  of  Piioor— Evr- 

DBNCB— ISSTBI'CTIOXS— KevieW. 

1.  Wiien  the  court  instructed  the  jury  tbat  In 
order  for  [riaintiSs  to  recover,  they  must  prove 
tliat  piliog  of  the  length,  breadtli,  and  quali^ 
named  in  tbe  contract  bad  been  tendered,  Tvhidb 
instruction  was  reiterated,  a  failurejji  one  purt 
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of  the  dune  to  mention  the  length  in  connection 
witii  the  piling  is  not  reversible  error. 

2.  Witnesses  are  not  compelled,  in  testifying 
as  to  the  lengtli  and  dimensions  of  piling,  to  have 
memoranda  of  the  length  and  dimenrioDS,  to  en- 
able them  to  testify. 

8.  In  a  contract  to  delirer  goods  at  a  certain 
place,  if  the  anthoriied  agents  of  the  parties 
who  contracted  to  take  them  refuse  to  take  tbem 
at  another  place,  on  the  ground  that  the  goods 
are  not  of  the  quality  or  dimensions  contracted 
for,  it  is  not  necessary,  in  order  to  maintain  an 
action  on  the  contract,  that  the  goods  be  taken 
to  the  spot  designated  In  the  contract  for  ddiT- 
•ry- 

4,  Wlien  objections  are  snstaincd  to  a  qneatton, 
the  bill  of  exception  must  show  what  the  answer 
would  hare  been,  or  an  aadgnment  baaed  oo  It 
will  not  be  con^dered. 

.^tpeal  from  district  oourt,  JefFencm  comity; 
Stephen  P.  West,  Judge. 

Action  by  Slngletaiy  &  Partiii  against  H.  G. 
Undsey.  Verdict  for  plalntifCB.  Defendant 
ippeala.  Afflrmed. 

Greer  A  Greer,  tbr  i^pdlant 

FLY,  J.  Appellees  sued  appellant  to  recover 
damages  resulting  from  a  breach  of  contract 
The  oontract  was  to  the  eCtect  that  appellees 
were  to  deliver  to  appellant  red-cypress  piling, 
of  the  best  quality,  and  of  certain  lengths  and 
dlmenstons.  Appellees  prepared  the  piling  ac- 
cording to  the  terms  of  the  oontract,  and  deliv- 
ered a  portion  of  It,  and  offered  to  deliver  the 
balance,  but  appellant  refused  to  accept  or  pay 
for  the  piling.  The  damages  to  app^eea 
amounted  to  $3,407.40,  as  found  by  the  Jury. 
The  general  demurrer  to  the  petition  was  prop- 
erty overruled.  A  cause  of  action  was  stated, 
and.  If  it  had  not  been,  the  answer  supplied  the 
Bupposed  deficiency.  The  court  was  Justified 
In  assuming  In  the  charge  that  the  contract  was 
admitted  In  the  pleadings.  Appellant  answer- 
ed as  follows:  "And  for  special  answer  herein 
this  defendant  says  that  on  the  4th  oay  of  June, 
1896,  he  received  a  proposition  from  the  said 
plalntiflls  to  furnish  for  the  Neches  river  brldga 
the  best  quality  of  red -cypress  piling  (a  copj 
of  which  said  proposition  is  hereto  attached, 
and  marked  'Elxhlblt  A'),  and  that  afterwards 
this  defendant  accepted  said  proposition,  by 
letter  dated  June  10,  1896.  It  was  understood, 
however,  in  said  letter  of  acceptance,  that  in- 
stead of  the  piling  being  14  inches  at  the  but, 
as  Is  called  for  1^  said  proposition,  they  were 
to  be  16  inches,  and  which  was  subsequently 
agreed  to  by  and  between  the  said  plaintiffs 
and  defendant.  The  defendant  further  says 
that  said  piling  are  not  of  the  best  quality  of 
red-cypress  piling,  and  do  not,  in  dimensions 
and  In  lengths,  comply  with  the  contract;  and 
of  this  he  puts  himself  upon  the  country."  It 
Is  Insisted  that  the  contract  was  not  complete  in 
itself,  and  ought  to  have  been  construed  In  the 
light  of  letters  and  other  testimony.  Appel- 
lant admitted  a  complete  contract,  and  the  facts 
showed  it  Tbere  was  notlilng  whatever  in  the 
contract  or  other  testimony  that  tended  to  show 
that  the  engineers  of  a  railway  company  were 
to  inspect  the  piling.  The  engineer  was  to  do 
nothing  but  g^ve  an  estimate  of  the  tenfftha  of 


piling  required,  and  he  gave  the  "bm  of  lading." 
by  stating  how  many  pieces  were  desired,  of 
certain  lengths.  ^)eclal  charge  No.  1  asked  by 
appellant  was  quite  complex,  embodied  Issues 
not  raised  by  the  evidence,  and  was  not  calcu- 
lated to  assist  the  Juiy  In  arriving  at  a  proper 
verdict  The  answer  of  apiwllant  admitted  the 
execution  of  a  contract,  and  presented  but  two 
defenses,  namely,  that  the  piling  was  not  of 
the  "best  quality  of  red  cypress,"  and  was  not 
of  the  lengths  and  dimenalons  mentioned  in  the 
contract  The  answer  of  appelant  left  noth- 
ing at  issue  between  the  parties  except  the 
quality  and  she  of  the  pilings.  There  was 
nothing  in  the  charge  of  the  court  that  invaded 
in  any  manner  the  right  of  the  juiy  to  pasa 
npon  the  above  issues. 

The  second  assignment  of  error  Is  not  well 
taken.  The  charge  of  the  court  presented  the 
issues  made  by  the  pleadings.  Hie  court  in- 
structed the  Jury  that  In  order  for  appellees 
to  recover,  they  must  prove  that  piling  of  the 
length,  tweadth,  and  quality  named  in  the  con- 
tract had  been  tendered.  This  is  reiterated  In 
the  charge,  and  we  do  not  believe  that  the 
Jury  was  misled  1^  a  fftlluie  In  one  part  of  the 
charge  to  mention  the  length  in  connectkm  with 
piling.  No  objection  was  made  to  receiving  the 
piling  on  account  of  length.  The  only  objection 
urged  was  as  to  the  quality  and  breadth. 
There  was  no  testimony  showing  that  the  ^Ung 
was  not  of  the  proper  loigth.  The  special 
charge  asked  in  r^^d  to  a  better  quality  of 
red  cypress  was  property  not  given,  because 
tliere  was  no  evidence  that  tbere  was  any  bet- 
ter quality. 

The  fifth  asslgnmoit  is  not  well  taken.  The 
testtuKmy  of  appellees  as  to  the  length  and  dl- 
niCTslons  of  the  piling  were  prop^ly  admit- 
ted. They  were  not  compelled  to  have  memo- 
randa of  the  length  and  ifimomiinna,  to  enable 
them  to  testify.  The  objections  to  the  four- 
teenth paragraph  of  the  charge  have  no  morlt 
In  them.  We  have  considered  the  two  pointe 
in  the  fifth  assignment  although  they  are  In 
no  manner  connected  with  each  other,  and  the 
proposition  under  It  does  not  touch  either  poUit. 
It  was  shown  that  Phillips  and  Pet««  were 
agents  of  appelUmt  and  that  they  refused  the 
piling  at  the  d^t.  and  it  was  not  necessary  to 
take  them  to  the  spot  designated  to  the  con- 
tract Phillips  had  agreed  to  have  them  trans- 
ferred to  cars,  to  be  transported  to  destination, 
but  afterwards  refused  to  receive  the  pUhig. 

The  seventh  assignment  of  error  complains 
that  the  court  refused  to  allow  erldoiee  to  be 
totroduced  in  the  court  that  there  was  a  bet- 
ter quality  of  red  cypress  than  that  tendered 
by  appellees.  This  assignment  would  have 
been  meritorious,  and  would  have  necessitated 
a  reversal,  had  there  been  any  sufficient  bill  of 
exertions  to  support  It  There  are  two  bills 
of  exception  referred  to  in  the  assignment  one 
of  which  has  no  reference  whatever  to  the  sub- 
ject-matter of  the  assignment  sod  the  otb^ 
stotes  that  certain  questions  were  asked  a  wit- 
ness In  regard  to  Louisiana  cypress  being  su- 
perior to  that  tendered  by  app^eea,  but  fails 


Digitized  by 


Tpx.) 


GALVESTON,  H.  A  &  A.  BY.  CO.  v.  McCUAY. 


275 


to  show  what  13ie  answer  of  tiie  wttneas  wonld 
have  been.  Where  ohjectioDS  are  i natal ned  to 
a  question,  the  bUl  of  ezcepthnu  must  ahov 
what  the  answer  would  have  been,  or  an  as- 
signment based  on  It  will  not  be  considered. 
Reddln's  Heirs  Smith,  65  Tex.  26;  McAuley 
V.  Harris,  71  Tex.  639,  9  S.  W.  679;  Gheek  T. 
Hemdon,  Si  T«z.  146.  17  8.  W.  763. 

The  ^htb  assigmnent  of  error  complains  or 
the  rejection  of  testimony  to  the  effect  that 
the  piling  should  be  delivered  subject  to  the 
Inspection  of  railway  engineers,  and  refers  for 
support  to  Mils  of  exception  Nos.  1,  2,  3,  5,  and 
7.  Xoue  of  them  has  the  most  remote  connec- 
tion with  the  subject-matter  of  the  assignment, 
except  3  and  7,  and  bt  neither  of  these  la  there 
any  Intimation  of  what  the  witnesses  would 
have  answered  to  the  questkun. 

So  little  regard  has  been  paid  to  statutes  and 
rules,  in  preparing  this  case  for  submission  to 
an  aKKllate  court,  that  we  have  experienced 
great  difficulty  In  seekli^  out  and  passing  upon 
tta  points  intended  to  be  presoited.  No  brlefi) 
were  filed  for  the  an?ellees,  and  the  Iwlefb  of 
appellant  have  given  but  little  asidstance  to  the 
court  Under  a  rl^  enttorcemoit  ot  the  rules, 
most  of  the  aaaJgnments  would  not  have  been 
twnsldered.  We  condode  that  there  Is  no  er- 
ror requiring  a  reversal,  and  the  Judgment  wlD 
be  aOlrmed. 


GALVESTON,  H.  &  S.  A  RT.  00.  v.  Uc- 
CRAY  et  al." 

(Court  of  Civil  Appeals  of  Texas.   Nov.  17, 

1897.) 

MaSTBR'S  LiABILITT  tor  ImCRT  TO  SSRVAHT— 

NBGLieaxoB— Aonov  fob  Dsath—Plkad- 
isro— Ahbndvixt— Afpbai^Rbcoho. 

1.  A  rsilwa7  biakeioan  whose  dnt7  It  is  to 
inspect  his  train  in  regard  to  the  loads  thereon 
being  In  proper  condition  is  not  charged  with 
lEDowiedge  of  defects  in  loading  which  be  cannot 
discover  from  inspection. 

2.  Where  one  end  of  a  steel  rail  weighing  700 
pounds  fell  from  a  train  running  much  faster 
than  its  schedule,  and  strncli  on  the  south  side  of 
the  tracli,  and  the  rail  was  then  thrown  by  the 
momentum  of  the  train  clear  over  the  train  to 
the  north  side  of  the  tractc,  00  feet  from  where  it 
first  struck,  n  request  to  charge  that  there  was 
nothing  to  support  the  claim  that  the  rate  of 
m>eed  was  dangerona,  or  had  anytliing  to  do  with 
the  rail  falling  from  the  car,  was  properly  refus- 
ed. 

S.  In  an  action  by  a  widow  and  children  for 
damages  for  causing  the  death  of  their  husband 
and  father,  defendant  elicited  from  the  widow  on 
cross-examination  the  fact  that  deceased's  moth- 
er was  living.  Held  that,  the  mother  being  en- 
titled under  the  statute  to  share  in  the  damage 
recovered,  it  was  incombent  on  plaintiff  to  re- 
quest the  court  to  postpone  the  trial  until  the 
Readings  could  be  amended  by  making  her  a  par- 
ty; and,  this  not  having  been  dsne,  p!|jintiff  could 
not  recover. 

4.  Papers  which  are  no  part  of  the  record  from 
the  court  below,  bat  whicn  are  filed  in  the  first 
instance  on  appeti,  cannot  be  conBldered  by  the 
appelUte  conrt. 

Appeal  from  district  court,  Bexar  county;  J. 
L.  Camp,  Judge. 

Action  by  Louisa  McCray  and  others  against 
the  Galveston,  Uarrisburg  &  S&n  Antonio 

i  Writ  of  error  denied  by  supreme  court. 


Railway  Company.  From  a  Judgment  for  the 
plaintiffs,  and  an  order  denying  a  new  trial, 
the  defendant  appealed.  The  Judgment  being 
affirmed,  the  defendant  moved  for  a  rehearing. 
Motion  granted,  original  opinion  withdrawn^ 
and  Jn^ment  reversed. 

As  we  have  concluded  from  a  consideration 
of  this  motion  that  one  of  appellant's  assign- 
ments of  error  is  well  taken,  we  will  with- 
draw our  former  opinion,  because  It  contains 
conciuslona  of  fact  which  have  no  place  in 
an  opinion  reversing  and  remanding  a  cause. 
This  is  the  second  appeal  in  this  case.  The 
first  appeal  was  from  a  judgment  In  favor  of 
the  present  appellant,  which  was  affirmed  by 
this  court  {32  S.  W.  548);  and  our  Judgment 
was,  on  error  to  the  supreme  court,  reversed 
(34  3.  W.  95).  and  the  cause  remanded  for 
trial  in  the  district  court  The  opinions  re- 
ferred to  sufficiently  state  the  nature  of  the 
case.  The  Judgment  now  appealed  from  Is 
in  favor  of  appellees  for  $10,000. 

Upson,  Bergstrom  &  Newton,  for  appellant 
Franklin  &  Oobbs  and  Yale  Htdn,  toe  app^- 
lees. 

NEIIJJ,  J.  (after  stating  the  facts).  The 
appellant  requested  the  court  to  charge  the 
jury:  "If  you  believe  it  was  the  duty  of  the 
deceased,  Jesse  McCray.  to  look  over  said 
train,  and  see  whether  the  loads  thereon  were 
in  proper  and  safe  condition,  then  you  are  In- 
structed that  he  Is  chargeable  with  notice  of 
any  defect  in  loading  said  train,  or  in  the 
manner  In  which  it  was  loaded,  and  you  will 
find  your  verdict  for  the  defendant"  The 
failure  of  the  court  to  give  this  charge  is  as- 
signed as  error.  The  court  had  already,  when 
this  charge  was  asked,  at  the  request  of  ap- 
pelant, given  the  following  special  charge: 
"If,  from  the  evidence,  you  believe  that  it 
was  the  duty  of  the  deceased,  Jesse  McOray, 
to  Inspect  the  cars  in  the  train  on  which  he 
was  riding,  and,  if  you  further  believe  from 
the  evidence  that  such  accident  arose  from 
the  defective  loading  of  the  rails  on  said  car, 
then  you  are  Instructed  that  plalntlfF  cannot 
recover  for  any  defects  In  the  loading  of  said 
rails  which  he  might  hare  discovered  in  the 
Inspection  thereof."  The  charge  just  quoted 
presents,  in  almost  the  language  of  the  su- 
preme court,  correctly  the  principle  of  law 
applicable  to  the  pleadings  and  the  facts  In  this 
case.  Railway  Co.  v.  Klzziah,  86  Tex.  88,  2S 
S.  W.  578.  The  charge  refused  exonerates 
the  appellant  from  liability  If  It  was  the  duty 
of  deceased  to  ascertain  whether  the  train 
was  properly  loaded,  whether  he  could  have 
from  such  Inspection  discovered  the  defective 
loading  or  not  "It  was  the  duty  of  the  rail- 
road company,"  says  the  supreme  court  in 
its  opinion  on  ttie  other  appeal,  "to  place  the 
cars  in  the  hands  of  its  employes  In  a  condi- 
tion reasonably  safe  to  be  handled  by  them 
In  the  course  of  transportation."  And  Its 
employes,  when  they  took  charge  of  the  train 
at  the  commencement  of  its  tran.slt.  had  tlie 
I  right  to  assume  tha^it^»|d'i^<l2^W*m^- 
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formed,  and,  If  no  defect  in  the  loading  was 
then  perceptible,  to  assume,  as  long  as  the 
load  remained  In  the  condition  tt  was  In 
when  the  train  started  on  Its  Journey,  that 
there  was  no  defect  in  the  way  It  was  loaded. 
Tlie  answer  of  the  appellant  alleged  that  It 
was  the  duty  of  McCray,  "in  taking  his  posi- 
tion on  the  train,"  to  loolc  It  over,  and  see 
that  it  was  properly  loaded,  but  It  was  not 
lileaded  that  such  was  his  duty  at  all  times, 
and  especlaJly  at  Intermediate  points.  And 
to  have  given  the  charge  would  have  been 
unwarranted  by  the  pleading  and  the  evi- 
dence, and,  besides,  in  our  opinion,  unsupport- 
ed by  the  law;  for,  if  It  was  deceased's  duty 
to  inspect  the  train  at  stations,  all  the  evi- 
dence on  the  point  shows  that  It  was  dis- 
charged by  bim;  and  the  charge  asked  woold 
have  made  falm  responsible  for  a  defect  In 
the  loadlnj^,  though  It  may  have  been  such  as 
he  was  nnable  to  discover.  We  believe  the 
charge  was  properly  refused. 

The  appellant  also  requested  the  conrt  to 
Instmct  the  Jury  as  follows:  "There  Is  no 
testimony  to  support  the  claim  of  plaintiffs 
that  the  rate  of  speed  at  which  said  train  was 
running  was  dangerous,  or  had  anything  to 
do  with  the  rail  falling  from  the  car,  and  you 
will  not  consider  the  same."  The  court  re- 
fused the  request,  and  It  is  assigned  as  error. 
The  evidence  shows  that  the  speed  of  the 
train  was  much  beyond  Its  schedule.  This, 
together  with  the  fact  that  the  momaitiun 
of  the  train  was  such  as  to  throw  a  rail 
weighing  700  pounds,  after  one  end  had  struck 
the  ground,  on  the  south  side  of  the  track, 
clear  over  the  train,  to  the  north  aide,  and 
■90  feet  from  where  it  flret  struck,  is.  In  our 
opinion,  sufficient  evidence  on  the  question 
■of  the  speed  of  the  train  to  warrant  the 
court  in  refusing  the  charge  requested.  The 
■charge  of  the  court,  with  the  special  instruc- 
tions given  at  the  request  of  appellant,  taken 
as  a  whole,  correctly  enunciates  the  law  ap- 
plicable to  the  facts  in  this  case,  and  th^  as- 
slgnnients  of  error  which  complain  of  It  are 
not  well  taken. 

The  sixth  and  seventh  assignments  of  error, 
which  complain  oi  the  testimony  given  by  the 
witness  Hoyt  aa  an  expert,  are  fully  disposed 
■of  by  the  opinion  of  the  supreme  court,  where 
like  objections  to  such  evidence  were  fully  dis- 
cussed, and  It  was  held  that  the  witness  was 
qualified  as  an  expert  to  testify  as  to  how 
steel  rails  should  be  loaded  on  fiat  cars,  and 
to  state  that  in  his  opinion,  If  the  cars  had 
been  properly  loaded,  the  accident  could  not 
have  occurred.  In  the  light  of  that  opinion, 
we  hold  that  these  assignments  of  error  are 
not  well  taken. 

The  appellant,  on  cross-examination,  elicited 
from  Louisa  McCray  the  fact  that  deceased's 
mother  was  living.  The  witness  also  testified 
that  she  knew  her  husband  had  never  sent 
any  money  to  his  mother,  who  lived  In  In- 
diana, since  they  married,  which  was  seven 
or  eight  years  ngo;  that  her  huslnnd  gave 
licr  every  cent  of  his  wages,  and  she  bought 


his  clothes,  and  supplied  the  family  with  food 
and  clothing  therewith.  One  of  appellant's 
grounds  La  Its  motion  for  a  new  trial  was  that 
It  appeared  for  the  first  time  on  the  trial  of 
said  cause  that  deceased's  mother  was  still  liv- 
ing, and  that  she  was  not  made  a  party  to  the 
suit  The  failure  of  the  court  to  grant  a  new 
trial  on  this  ground  Is  assigned  aa  error.  This 
Is  the  assignment  we  believe  to  be  well  taken. 
Railway  Co.  v.  Wilson,  85  Tex.  518,  22  S.  W. 
578;  Ralkoad  Co.  v.  Splker,  59  Tex.  435;  Rail- 
way Co.  V.  Culberson,  68  Tex.  604,  5  S.  W. 
820.  In  the  first  case  cited.  It  Is  said  by  the 
supreme  court  "that  when  the  evidence  de- 
velops the  fact  that  the  deceased,  for  causing 
whose  death  damages  are  sought,  had  other 
relations  who,  under  the  statute,  can  share  in 
the  damage  recovered,  the  proceedings  must 
be  arrested  until  the  pleadings  are  so  amend- 
ed that  the  suit  can  be  conducted  for  the  use 
of  all  the  beneficiaries."  This  defect,  dls- 
dosed  by  the  evidence,  requiring  an  amend- 
ment, was  In  the  pleadings  of  the  plaintiff; 
and.  In  our  opinion.  It  was  for  her  to  request 
the  court  to  postpone  the  trial  until  she  could 
amend  by  making  the  mother  of  deceased  a 
party  to  the  action;  and  It  was  not  Incum- 
bent upon  the  defendant  to  cure  a  defect  In 
the  pleadings  of  Its  adversary.  It  Is  our  duty 
to  pass  upon  the  case  as  presented  by  the 
record  from  the  court  below,  and  we  cannot 
consider  papers  which  are  no  part  of  the  rec- 
ord, but  filed  here  In  the  Orat  Instance  for  the 
purpose  of  avoiding  the  effect  of  the  error  In- 
dicated. Because  of  the  error  stated,  this 
motion  Is  granted,  and  the  Judgment  of  tke 
district  court  reversed  and  remanded. 


JENNINGS -et  aL  t.  8HINEB.t 

(Oonrt  of  OItU  An^ls  of  Texas.  Not.  17, 

1897.) 

JnooMsKTs— VAumrr— Ix/C!tcTiO!»— Whkm  Lin 

— DlSTHICT  Court— JDB18D10TI0.V— JPfTICM  OF 

TBB  Pbaob — Plba  or  Pkitileoe— Waivbr, 

1.  Since  no  appeal  or  certiorari  is  allowed 
from  a  judguieut  in  justice  court  for  less  ttian 
$20,  the  diBtrict  court  has  jurisdiction  to  enjoin 
the  execution  of  a  void  justice's  judgment  Cor 
less  than  that  amoant. 

2.  Injunction  lies  to  restrain  the  execution  ot 
a  judgment  void  for  want  of  jurisdiction  over  the 
subject-matter  or  over  the  person  of  defendant. 

3.  A  justice  of  the  peace  has  power  to  hear 
and  determine  a  plea  of  privilege  to  be  sued  ia 
the  county  of  one^s  lesldeuce,  aud  hence,  where 
there  is  testimony  warranting  a  finding  against 
the  plea,  the  finding  will  not  be  reviewed  in 
the  district  conrt. 

4.  Where  a  plea  of  nrivilcge  to  be  sued  in 
the  county  of  one's  residence,  when  properly  en- 
tered and  established,  is  ignored,  or  improperly 
overruled,  by  a  justice,  the  execution  of  the 
^udxment  rendered  by  the  justice  may  be  en- 
joined US  void  for  want  of  jurisdiction. 

5.  Consent  to  contioaance  of  a  case,  after  a 
plea  of  privilege  Is  filed,  is  not  a  waiver  of  tiie 
l^ea. 


1  Writ  of  error  denied  by  suweme  courL 
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AK>eal  team  district  court,  Frio  conntjr; 
H.  P.  Lowe,  Jadge. 

Action  by  M.  K.  Shiner  acainst  R.  J.  Jen- 
BlngB  and  others.  From  a  Judgment  In  fa- 
Tor  of  plaintiff,  deCendants  appeaL  Be- 
Teraed, 

Hudson  ft  Smith,  for  appellants.  *J.  If. 
Eckfoxd,  for  ai^Ucfe 

JAMES,  a  J.  This  was  a  salt  in  the  dlB- 
tiiet  conrt  brai^t  by  appellee  for  Injunction 
to  restrain  ■  threatened  ezecntlon  npcn  a 
Indgment  of  the  justice's  eoort  &a  V14.96,  In- 
terest, and  costs,  allied  br  Um  to  be  void 
because  the  jiutlee*a  court  had  no  jurisdic- 
tion of  his  pMSMi.  The  Injunction  was  per- 
petuated, and  the  judgment  declared  t(M. 
There  belflg  no  appeal  or  certiorari  allowed 
from  Justlcee'  Jn^niaits  for  less  than  920, 
the  district  court  had  jurisdiction  to  grant 
Injunctions  tn  respect  thereto,  as  in  other 
cases.  &t  tblB  state.  Injunction  Is  the  proper 
remedy  to  restrain  the  execution  of  a  TOld 
Jiulgment,  whethar  It  be  void  for  want  of 
JuriBdlctlcm  OTer  the  subject-matter  or  the 
person  of  defendant.  Ballw^  Oo.  t,  Bavrilns, 
80  Tex.  B80;  16  a  W.  4S0.  The  suit  In  the 
Justlcc^B  court  was  upon  an  account,  nie 
ground  stated  In  the  petition  for  the  Injnne- 
tlon  Is  that  defendant,  a  resident  of  Bezar 
county,  pleaded  In  the  justice's  conrt  his 
prhniege  to  be  sued  In  the  latter  court,  not- 
withstanding which  the  justice  orermled  the 
Idea,  tried  the  ease,  and  rendered  tlie  Judg- 
ment against  htan.  We  are  of  oi^nlon  that, 
If  sncfa  ft  plea  was  property  Interposed  and 
established,  there  was  a  want  of  jurisdiction 
In  the  court  that  would  warrant  an  injunc- 
tion against  the  Judgment  From  the  state- 
ment of  tacts,  while  It  appears  that  the  jus- 
tice orermled  the  plea,  it  does  not  appear  but 
that  he  did  so  upon  testimony  that  warranted 
that  result  In  applying  for  an  Injunction 
on  the  ground  rdled  on  In  this  case,  It  was 
cleariy  necessary  to  arer  and  prore  either 
that  the  evidence  going  to  eatahUsh  the  plea 
was  all  in  faror  of  It,  or  that  the  fiicta  stated 
In  the  plea  were  admitted;  for.  If  there  was 
conflicting  teatlnumy  heard  on  the  Issue,  the 
dcdslwi  by  the  justice  on  the  facta  should 
not  be  renewed.  He  undoubtedly  had  pow- 
er to  hear  and. determine  the  evidence  relat- 
ing to  the  plea,  and,  if  Uils  waa  done  upon 
testimony  that  would  warrant  finding  against 
the  plea,  his  jurisdiction  over  the  defend- 
ant waa  properly  and  Anally  determined.  If, 
howerer,  the  justice  ignores  the  plea  when 
his  action  Is  aAed  upon  it,  or  Ignores  proof 
that  clearly  establlahH  It  when  ottered,  and 
OTWrules  It,  we  think  It  would  present  a 
proper  case  tor  Injunction.  The  erldence  in 
this  case  Is  not  snlflclent  to  authorize  the  In- 
junction, and  therefore  the  Judgment  wUl  be 
reversed,  and  here  rendered.  There  Is  no 
merit  In  the  pnq^osltlon  that  consent  to  a 
continuance  of  the  case,  after  a  plea  of 
privilege  Is  filed.  Is  a  waiver  of  It  Beversed 
and  rendered  fer  appeUant 


LINDSLBnr  T.  PARKS. 
(Court  of  CiTlI  Appeals  of  Texas.   Dee.  8, 
1897.) 

UsoBANic's  Licit  —  PuEi.Diaa  —  AmsnMSKT  — 
Harmless  EBROK—CoHTlTiDAitcB— Costs. 

1.  Where  a  boose  and  lot  are  both  aahject  to  a 
mechanic's  lien,  the  filing,  at  the  time  of  a  ftwe- 
c!osure  thereof,  of  an  ameDdment  to  tiie  petltloo, 
stating  the  value  o£  each  separately,  being  nn- 
necessnrj,  is  harmless  error, 

2.  It  is  not  error  to  refuse  an  application  for  a 
continuance,  sought  for  the  pnnxiae  of  •ecurinj 
evidence  to  meet  an  iaunatenal  issoe  raised  by  a 
trial  amendment 

8.  One  who  is  estopped,  by  represeatatioDi 
made,  from  asserting  a  claim  to  a  lot  superior  to- 
a  mechanic's  lien  thereon,  will  be  bound  such 
lien,  althoufh  not  a  party  to  the  oontiact  on> 
which  it  la  based. 

4.  When  one  is  not  llsUe  upon  an  Isaae  ot  debt 
raised  in  a  foredomre  of  a  medtanic'a  Ilea,  bat 
ia  a  proper  party  to  the  suit  on  tbe  qoeation  of 
the  right  of  foreclosure,  and  the  suit  is  decid- 
ed against  him  on  that  Issoe,  the  costs  may  be 
adjudged  agalost  him  as  wdl  as  agahist  the  other 
defoidant 

Appeal  from  district  court.  Llano  county; 
W.  M.  Allison,  Judge. 

Action  by  W.  T.  Parks  against  Charles  Tip* 
pie  and  Henry  D.  Llndsley.  Judgment  for 
plaintiff,  and  defendant  Llndsley  appeala. 
AfDrmed. 

D,  A.  HcFall,  for  ivpellant  0.  L.  lAiider- 
dale,  for  appdleft. 

KBT,  J.  Appdlea^  W.  T.  Parks,  Instttntedv 
this  suit  against  Ohariea  Tipple  and  appel- 
lant Henry  D.  Edndaley,  to  recoror  tor  nmr 
terlal  and  labw  used  In  the  construetlon  nt  a 
residence  on  lota  Nos.  IB  and  16,  In  block  186, 
In  the  Uano  Improvement  ft  Furnace  Gom- 
pony's  addition  to  tbe  town  of  Uano,  and  to- 
foreclose  a  me^nlc'a  Uen  on  aald  property. 
Aj^dlee'e  petltkm  embraced  two  titeorlea: 
One,  that  he  had  a  contract  with  both  Tipple - 
and  Llndsley  for  the  construction  of  the 
bouse;  and  the  otiwr,  that  U  lindsl^  was- 
not  a  party  to  tbe  contract  he  waa  estopped, 
by  representations  made  to  appeBe^  from  dft> 
nying  that  the  lota  belonged  to  Tipple  and* 
were  free  from  any  daim  of  his.  Tipple 
made  no  dafensa.  Llndsley  denied  that  be 
had  made  any  contract  with  anpdlee;  set  np> 
the  fact  that  Iw  had  iHrevlonsly  sold  the  lota- 
to  Tipple,  retaining  a  vendor's  Hen,  secured 
by  deed  of  trust  on  the  lota;  that  afterwards  ■ 
the  tmatee  had  sold  the  lots,  and  he  (Llnds- 
ley) became  the  purchaser.  Tbe  court  ren- 
dered judgment  in  tkvor  of  appellee  agalnat 
Tipple  for  the  anumnt  of  his  debt  and< 
aj^inst  both  Tipple  and  Llndal^  foe  a  f<na- 
closore  of  his  mecbanlc'a  Uen  and  for  costs. 
Llndsley  has  appealed.  The  case  was  tried 
without  a  Jury,  and  no  conclnalons  of  tact 
and  law  were  filed.  The  testimony  shows 
that  m  the  summn  of  1882,  Parks  and  Tipple 
entered  into  a  contract  for  tbe  erection  of  a 
buUding,  as  alleged  In  the  plalntUE'a  petition; 
that  the  plaintiff  furnished  the  material  and) 
buUt  tbe  house  in  accordance^th  tbei  con- 
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tract;  and  that  Tipple  owed  the  plnlnttff  a 
balance  due  therefor  of  1613.33  at  the  time 
the  case  was  tried.  It  was  also  shown  that 
the  written  contract  remained  In  the  posses- 
sion of  Tipple,  and  appellee  was  unaUe,  for 
that  reason,  to  file  It  for  record,  but  that  be 
Instituted  this  suit  within  four  months  after 
the  debt  was  due.  It  was  further  shown 
that,  about  the  time  the  contract  was  made, 
LIndsley,  who  had  previously  owned  the  lots, 
executed  a  deed  conveying  them  to  Tipple,  re- 
serrlng  a  vendor's  Uen  tosecorecertaln  unpaid 
purchase  money  for  the  lots;  that  at  the  same 
time  Tipple  executed  a  deed  of  trust,  convey- 
ing the  lots  to  Phillip  LIndsley,  as  trustee,  to 
secure  said  unpaid  purchase  money,  which 
deed  of  trust,  together  with  the  deed  from 
appellant,  Henry  D.  LIndsley,  to  Charles  Tip- 
pie,  the  transcript  shows  was  filed  for  reirard 
September  26,  1802,  but  It  does  not  appear  In 
what  county  nor  In  what  office  said  Instru- 
ments were  filed  for  record.  The  testimony 
farther  shows  that  LIndsley  was  not  a  party 
to  the  contract  for  the  erection  of  the  build- 
ing. There  was  testimony  tending  to  show 
that,  before  ap];>ellee  built  the  house,  LIndsley 
stated  to  him  that  the  lots  belonged  to  Tip- 
pie,  and  misled  appellee,  and  caused  him  to 
b^eve  that  Tipple  had  the  right  to  make 
such  contract,  in  reference  to  building  a  house 
upon  the  lots,  aa  would  create  in  appellee's 
favor  a  Uen  upon  the  bouse  and  lots  superior 
to  any  claim  that  LIndsley  might  have.  In 
other  words,  the  representations  referred  to 
tended  to  produce  the  Impression  that  LInds- 
ley bad  no  claim  whatever  upon  the  lota. 
The  case  has  been  on  appeal  once  before 
(Paries  V.  Tipple,  34  8.  W.  676),  and  it  was 
then  held,  under  the  facts  above  stated,  that 
appellee  was  not  required  to  record  his  con- 
tract In  order  to  secure  or  preserve  his  Uen. 

The  trial  amendment  filed  by  app^lee,  and 
of  the  filing  of  which  appellant  complains, 
merely  stated  the  value  of  the  lots  and  of  the 
house  separately;  and  as  the  court  held  that 
both  were  subject  to  appeUee's  Uen,  and  as 
that  holding  was  correct,  it  was  not  necessary 
that  the  amendment  should  have  been  filed, 
and  the  ruling  of  the  court  In  permitting  It  to 
be  filed,  after  the  parties  had  announced 
ready  for  trial,  was  harmless  error,  if  error 
at  all. 

What  has  Just  been  said  concerning  the 
amendment  answers  the  assignment  of  error 
which  complains  of  the  action  of  the  conrt  In 
oTemillng  appdlant's  application  for  a  con- 
tinuance. The  continuance  was  asked  to  en- 
able appellant  to  obtain  testimony  to  meet  tbe 
luues  raised  1^  the  trial  amendment  These 
Isenes  being  Immaterial,  the  court  did  not  err 
In  overmling  the  appUcation  for  continuance. 

Appellant  has  no  assignment  of  error  char- 
ging that  the  judgment  Is  not  supported  by 
tbe  testimony,  on  tbe  theory  of  estoppel;  and 
as  there  Is  testimony  tending  to  support  that 
theory,  and  the  court  filed  no  conclusions  of 
fact  finding  gainst  appeUee  on  that  Issue, 
we  mast  dedde  the  case  npon  the  theory  that 


appellant  concedes  the  evidence  to  be  against  * 
him  on  that  issne.  Walker  v.  Cole,  88  Tex. 
323,  34  S.  W.  713.  Ap[>eUant  does  charge  in 
his  seventh  assignment  of  error  that  be  was 
not  shown  to  be  a  party  to  the  contract  for 
building  the  house,  but  he  does  not  charge  that 
the  testimony  falls  to  show  that  he  made 
such  representations  to  appellee,  concerning 
the  lots,  as  win  In  law  estop  him  from  assert- 
ing a  claim  thereto  superior  to  the  title  b^d 
by  Tipple  at  tbe  time  appeUee  made  his  con- 
tract with  Tipple.  If  the  conrt  below  had 
filed  conclusions  of  fact,  and  bad  not  found 
upon  the  Issue  of  estoppel,  or  had  found 
against  appeUee  upon  that  Issue,  the  case 
would  be  different;  but  the  appellant  being 
content  to  bring  tbe  case  to  this  conrt  with- 
out any  findings  of  fact  by  the  trial  court,  and 
not  having  charged  In  his  assignments  of 
errors  that  tbe  Judgment  is  not  supported 
upon  either  Issue  presented  by  appellee's 
pleadings  and  evidence,  and  there  twing  tes- 
timony tending  to  support  tbe  allegations  of 
estopi>eI,  we  must  treat  the  Judgment  as  sus- 
tained by  tbe  testimony. 

Although  held  not  to  be  liable  to  appellee 
npon  tbe  issue  of  debt,  appellant  was  a  prop- 
er party  to  the  suit  upon  the  question  of  ap- 
pellee's right  to  foreclose  his  Hen;  and  the 
court  having  decided  In  liis  favor,  and 
against  appellant,  upon  that  issue.  It  was 
proper  to  adjudge  the  costs  against  botb 
Tipple  and  appellant  We  have  considered 
all  the  questions  presented  in  appellant's 
brief,  and,  finding  no  reversible  error,  tbe 
Jndgnwat  wfll  be  afflrmed.  Afflrmed. 


JOSKB  V.  IRVINB.! 

(Conrt  of  Civil  Appeals  of  l^aa.   Nor,  17, 
1887.) 

FaLSS  ImPKISOXHSNT— ABHSST  without  WABBAlra 

— CiTT  Ohdikaxoss—Daiiaoks— Joist 
LtABiuTT — Torts. 

1.  Uader  San  Antonio  city  charter,  which  pro- 
vides (sectioQ  103)  that  the  city  council  Boall 
have  power  to  pass  and  repeal  oioinances,  rules* 
and  police  regulatkms;  (eecUon  131)  tut  the 
city  marshal  shall  perform  snch  other  datiea 
than  those  enumerated,  and  be  iovested  with  such 
other  powers,  as  the  city  council  may  by  or- 
dinance reqmre  and  confer;  (section  wO)  that 
the  policemen  of  the  city  shall  have  power  to  ar- 
rest all  offenders  against  tbe  law  of  the  state  or 
city  ordinances;  and  (section  230)  that  the  mar^ 
ahals  and  policemen  may  arrest  any  person  com- 
mitting any  oSeose  In  their  presence^  or  on  eom- 
[riaint  of  any  person,  without  a  waxtant,— tbe 
city  council  nad  no  anthority  to  pass  an  ordi- 
nance empowering  police  officers  to  arrest,  with- 
out warrant,  sny  citizen  who  might  be  by  them 
deemed  suspicions,  as  Code  Cr.  Proc.  1^96,  art. 
249,  only  authorizes  such  arrest  of  "persons 
found  in  suspicious  places,  and  und»  circum- 
stances which  reasonanly  show  that  sach  perstma 
have  been  guilty  of  some  felony  or  brMch  of 
the  peace,  or  threaten,  or  are  about  to  commit 
some  oSenae  against  the  laws." 

2.  In  an  action  for  damages  for  false  imprten- 
ment  a  charge  that  plaintiff  might  xeeover  such 
sum  as  wonra  fairly  compensate  him  for  the 


1  Writ  of  error  granted      supreme  conrt 
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phTsical  inconrenieiice,  mental  anguish,  and  ha- 
uriliation  mdared  by  bim  aa  the  natural  and 
proximate  nanlt  ot  his  amat  and  ImpriionmeDt, 
was  jostified  viiere  the  petition  aOeged  humilia- 
tion, insult,  disgrace,  pain,  anxiety,  and  injnry. 

3.  Where  defendant,  bj  bla  acts  and  langu&se, 
encouraged  and  promoted  the  unlawfal  arrest 
of  plaintiff,  be  was  responsible  (or  the  conse- 
'inencea  thereoi;  aa  tiumgh  made  nt  hia  instance. 

Appeal  from  district  court,  Bexar  county; 
J.  U  Camp,  Judge. 

Action  by  James  F.  Irvine  against  Alexander 
■Toske  for  damages  for  false  Imprisonment 
'lliere  were  verdict  and  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

Franklin  &  Cobbs,  for  awellant.  O.  K. 
Bieneman,  for  appellee. 

PLY,  J.  The  petition  of  appellee  alleged  his 
unlawful  arrest  and  imprisonment  one  Joe 
Khely,  a  police  officer  of  the  city  of  San  Au- 
ionlo,  under  the  direction  and  authority  of  ap- 
l>ellant,  and  claimed  damages  in  the  sum  of 
$5,000.  A  trial  by  Jury  resulted  In  a  verdict 
and  Judgment  In  favor  of  qqp^lee  tot  the  ram 
of  5250. 

We  find  that  appellee  was  tuHawfully  ar- 
rested and  imprisoned  by  Joe  Shely,  a  police- 
man of  the  city  of  San  Antonio,  and  that  said 
arrest  and  Imprisonment  was  directed  and  au- 
thorized appellant.  The  arrest  was  made 
without  a  warrant,  and  not  under  circansstan- 
ces  authorized  by  law.  Appellee  was  confined 
in  Jail  for  nearly  24  hours  before  any  com- 
plaint was  made,  and  the  complaint,  when 
made,  charged  no  offense,  and  appellee  was 
then  released. 

The  first  assignment  of  error  complains  of 
tbe  admission  of  testimony  tending  to  show 
that  appellee  was  not  guilty  of  any  criminal 
offense  in  connection  with  the  goods  that  were 
lost  by  him.  The  assignment  la  not  well  tak- 
en. Tbe  evidence  did  not  damage  the  case  of 
appellant,  in  the  view  of  tbe  case  taken  by  this 
courL   It  was  immaterial. 

The  court  inatmeted  the  Jury  that  the  arrest 
and  Impilanuurat  of  appellee  by  Officer  Joe 
Shel^  was  unlawful,  and  this  chaise  la  assign- 
ed as  error.  In  considering  this  assignment, 
we  assume  that  it  was  shown  that  ordi- 
nance of  the  city  of  San  Antonio  It  Is  made  the 
duty  of  policemen  to  arrest  all  dangerous  and 
suspicions  characters.  Shely  swore  that  he 
arrested  appellee  by  virtue  of  that  ordinance^ 
It  Is  claimed  by  appellant  that  the  ordloance 
waa  authorized  under  the  city  charter.  Tbe 
provisions  are  as  follows: 

"Sec.  228.  The  policemen  of  the  city  shall 
have  iK>wer  to  arrest  all  offenders  agabist  the 
law  ot  the  state  or  ordinances  of  the  city,  by 
day  or  nlg^t,  and  keep  them  in  the  dty  pris- 
on to  prevent  their  escape  until  they  can  be 
twonght  before  the  proper  officer,  unless  such 
offender  shall  give  a  good  and  sufficient  bond 
for  his  or  her  appearance  for  trial." 

"Sec.  108.  The  dty  council  shall  have  the 
power  to  pass,  publish,  amend  or  repeal  all 
ordlnaneeB,  rules  and  police  regulations  not 
contrary  ta  the  comstltntlDn  of  the  stat^  and 


necessary  for  the  order  or  good  government  ot 
the  city,  or  the  trade,  commerce  and  health,  or 
that  may  \x  necessary  and  proper  to  carry  Into 
effect  the  powers  herein  vested  in  the  corpo- 
ration or  any  of  Its  officers;  to  enforce  the 
observance  of  all  such  ordinances,  rules  and 
police  regulations,  and  to  punish  violations 
thereof  by  fines  and  Imprisonment,  or  dther 
or  both,  or  by  work  on  tbe  streets  or  other 
public  works,  as  may  be  provided  by  ordi- 
nance, and  required  by  Judgment  of  the  court." 

Also  that  part  of  section  131  which  empowers 
the  city  marshal  "to  perform  sutdi  other  duties 
and  shall  be  Invested  with  such  other  powers, 
rights  and  authority,  as  the  city  council  may 
by  ordinance  require  and  confer,  not  inconsis- 
tent with  the  constitution  and  laws  of  tbe 
state." 

We  find  nothing  In  the  articles  quoted  to  au- 
thorize the  council  of  the  dty  of  San  An- 
tonio to  pass  an  ordinance  empowering  police 
officers  to  arrest  any  dtlzen  who  might  Iqr 
them  be  deemed  dangecotis  and  suspicions. 
That  no  such  dangerous  grant  of  power  was 
Intended  by  the  l^lslature  is  shown  by  sec- 
tion 230  ot  the  charter,  which  prescribes  the 
circumstances  under  wblch  arrests  without 
warrants  may  be  made.  It  Is  as  follows:  "The 
marshals  and  policemen  may  arrest  any  person 
committing  any  offense  against  the  peace  of 
the  city  or  a  breach  of  any  dty  ordinance  com- 
mitted in  thdr  presence,  or  on  complaint  of  any 
person,  vritbout  a  warrant"  So  Jealous  have 
the  American  i>eople  been  of  the  preservation 
of  the  personal  liberty  of  the  dtlzen  that  safe- 
guards have  beoi  thrown  about  It  In  the  or- 
ganic law,  both  state  and  national,  and  In  the 
defense  of  tt  the  dtteen  baa  been  dothed  with 
resistance  even  to  the  extent  of  talLlng  himiau 
life.  Indeed,  the  vitality  and  force  of  our  sys- 
tem of  government  rests  upon  Individual  lib- 
erty, and  our  laws  are  framed  upon  the  great 
princi];>le  that  so  long  as  the  dtlaen  does  not 
Infringe  upon  the  rights  of  others,  he  shall  t>e 
protected  in  the  enjoyment  ot  absolute  personal 
liberty.  Our  state  constitution  giants  to  the 
citizen  security  in  his  person,  and  oar  criminal 
procedure  has  carefully  specified  the  circum- 
stances under  which  he  may  be  arrested  with- 
put  warrant  by  state  and  county  officers,  and 
has  dearly  indicated  the  only  drcumstonces 
under  which  a  town  or  cl^  may  authorize  an 
arrest  without  warrant,  upon  suspicion.  In 
article  249  of  the  Code  of  Criminal  Procedure 
of  1805  it  is  provided:  "The  munidpal  authori- 
ties of  towns  and  dtles  may  estaUIsh  rules 
authorizing  the  arrest  without  warrant  of  per- 
sons found  in  suspicious  places  and  nnder  clr- 
cumstancea  which  reasonably  show  that  such 
persons  have  been  gnll^  of  some  fdony  or 
breach  of  the  peace,  or  threaten,  or  are  about 
to  commit  some  offense  against  the  laws." 
Tliat  article  applies  to  all  towns  and  dtles, 
whether  chartered  specially  or  the  general 
statute,  and  there  Is  nothing  In  the  charter  of 
San  Antonio  that  Indicates  that  the  legislature 
intended  to  remove  that  dty  from  the  opera- 
tloD  of  that  law.  On  tbe  otber^nd,  the  pow- 
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ers  and  duties  of  the  officers  are,  in  tbe  char- 
ter, to  be  limited  by  the  constitution  and  stat- 
utes of  the  state.  See  section  131,  above  dted. 
TbB  ordinance  of  the  dty  of  San  Antonio  under 
which  Sbely  claimed  tliat  he  acted  was  not 
offered  in  evidence,  and  the  only  proof  offered 
of  its  exlaten^  was  the  testimony  of  Shely. 
Ajdmlttlng  that  this  testimony  was  true,  and 
that  the  city  of  San  Antonio,  throuKb  its  coun- 
rtl,  did  confide  In  Its  policemen  the  power,  at 
discretion,  to  adjudge  a  citizen  a  sosplclotis 
pereon,  and  cast  him  into  prison.  It  Is  tbe  opin- 
ion of  this  court  that  it  was  an  attempt  to  con- 
fer upon  Its  policemen  a  power  unprecedented 
In  a  free  government,  and  utterly  subversive  of 
the  principles  upon  which  our  whole  system  Is 
founded.  The  grant  of  such  [>ower  Is  unau- 
thorized by  constitution,  statutes,  and  the  char- 
ter, and  will  meet  with  no  sanction  or  favor 
In  the  courts  of  the  country.  It  attempts  to 
clothe  the  petty  officers  of  a  dty  with  more 
power  than  is  granted  to  any  department  of 
our  gOTemment,— the  power  to  pass  summary 
Jndgment  upon  a  homan  being,  and  Incarcerate 
him  In  a  dungeon,  although  Innocent  of  any 
crime  against  law  or  society,  and  without  the 
opportunity  of  being  heard  In  his  own  defense. 
The  facts  in  this  case  offer  a  pregnant  example 
of  the  consequences  flowing  from  the  exercise 
of  stich  power.  Tbe  trial  Judge  property  in- 
structed the  }ury  that  tbe  arrest  was  unlawful. 

The  view  of  the  case  above  Indicated  dis- 
poses of  the  second,  sixth,  and  seventh  assign- 
ments of  error,  as  well  as  that  portion  of  the 
third  assignment  which  attacks  the  charge  of 
the  court  that  permits  a  recovery  without  ref- 
erence to  probable  cause.  There  was  noth* 
ing  In  the  facts  that  raised  the  question  of 
probable  cause  for  tbe  arrest  It  was  not  urg- 
ed as  a  defense  that  appelant  bad  any  probable 
cause  for  the  arrest  His  defense  was  that 
be  did  not  authorise  it  and  that  Shely  was 
empowered  to  arrest  a  snspldoua  character. 
The  court  charged  the  Jury:  "And  if  you  be- 
lieve from  the  testimony  that  the  defendant; 
Alexander  Joske,  requested  or  directed  the  offi- 
cer Joe  Shely  to  arrest  and  confine  said  plain- 
tiff In  jail,  then  you  are  Instructed  that  plain- 
tiff fs  entitled  to  recover  of  defendant,  Joske, 
as  damages,  such  sum  as  will  fairly  compen- 
sate him  for  the  physical  Inconvenience,  men- 
tal anguish,  and  suffering  and  humiliation  sf 
mind.  If  any,  you  find  he  did  so  suffer  as  the 
natuiral  and  proximate  result  of  bis  arrest  and 
imprisonment"  The  petition  alleged  humilia- 
tion, insult,  and  disgrace,  pain,  anxiety,  and 
Injury,  and  Jmtlfied  the  language  of  the 
charge,  and  we  do  not  think  that  the  Jury  were 
led  by  It  to  believe  that  they  were  authorized 
to  assess  double  damages.  The  size  of  the 
verdict  does  not  indicate  that  any  damages 
were  doubled.  Tbe  charge  Is  not  open  to  the 
attack  made  upon  It. 

The  fifth  assignment  of  error  attacks  the 
charge  because  it  presents  the  defense  of  not 
requesting  or  directing  tbe  arrest  In  a  negative 
manner.   The  assignment  Is  wltbont  merit 

Tbe  law  eml)odled  In  special  charges  Nosl  8 


and  4  requested  by  appdlant  was  embodied  In 
the  charge  of  thtf  court,  and  It  was  not  ezzor 
to  refuse  to  repeat  it 

The  tenth  assignment  of  error  attacks  the 
charge  for  giving  an  instruction  that  was  al- 
most Identical  with  Instruction  No.  8  requested 
by  appellant  and  which  it  la  urged  should  have 
been  given. 

The  only  othnr  question  presented  la,  was  ap- 
pellant responsible,  as  alleged,  for  the  arrest 
of  appellee?  The  Jury  found  that  he  author- 
ized and  directed  the  arrest  and  imprisonment, 
and,  as  indicated  by  our  purling  of  facts,  this 
court  will  not  say  there  was  no  testimony  to 
sustain  the  verdict  There  are  circumstances 
that  tend  to  prove  that  tbe  arrest  was  made 
at  the  instance  of  appellant  It  was  not  nec- 
essary that  appellant  in  terms,  should  direct 
the  offlcor  to  make  tlie  arrest;  but  If  he,  by 
his  acts  and  language,  encouraged  and  promot- 
ed the  arrest,  he  was  responsible.  "Where 
several  persons  unite  In  an  act  whldi  consti- 
tutes a  wrong  to  another.  Intending  at  tiie  time 
to  commit  it  or  doing  it  under  drcumstan- 
oes  which  fairly  charge  them  with  intend- 
ing the  consequences  which  follow,  it  is  a 
very  reasonable  and  just  rule  of  law  which 
compels'  each  to  assume  and  bear  the  respon- 
sibility of  the  misconduct  of  aU."*  Cooley, 
Torts  (2d  Ed.)  p.  153;  McGarraban  t.  Lav- 
ers  (R.  I.)  3  AtL  692;  Mallnleml  v.  Gron- 
lund  (Mich.)  52  N.  W.  627;  Wolf  v.  Ferryman, 
82  Tex.  112,  17  S.  W.  772.  The  Judgment  Is 
affirmed* 


PIONEER  SAVINQS  A  LOAN  CO.  T.  PAN- 
COAST  et  aLi 
(Court  of  Civil  Appeals  of  T«xaa.  Not.  17, 
1897.) 

BUILnmO    AND    LOkV   ASBdCtATIOHS  —  B.IOHT  TO 

Withdraw  -  Contracts  —  Loan  to  Bsabb* 

HOI.nSH— FaTM BUT  add  CANCBLlaTlON. 

1.  Plaintiff,  holding  certain  shares  In  the  de- 
fendant association,  contracted  a  loan  from  it. 
and  secured  It  hj  her  note,  a  deed  of  trust  and 
the  assignment  of  her  shares.  The  stock  certifi- 
cate issued  to  plaintiff  contained  an  agreement 
authorising  the  withdrawal  of  sach  shares  on 
certain  conditions,  and  promlfling  to  pay,  la  such 
event  a  sum  equal  to  all  inHtallments  paid,  with 
interest  at  10  per  cent  thereon  from  the  date  of 
t4ie  several  payments.  Having  fully  complied 
therewith,  plaintiff  gave  notice  of  sach  withdraw* 
al,  nnd  requested  that  the  sum  due  be  applied  in 
payment  of  such  loan.  It  appeared  that  the 
amount  due  plaintiff  exceeded  the  sum  borrow- 
ed. Bdd,  that  plaintiff  was  entitled  to  a  judg- 
ment cnnceling  sach  note  and  deed  of  tQist, 
thoush  the  business  of  such  associatioQ  may  have 
resulted  in  a  loss. 

2.  Under  Act  Minn.  April  22,  1888.  ralating 
to  building  associations,  and  declaring  that  the 
provisions  thereof  relating  to  withdrawals  tliould 
not  apply  to  any  association,  theretofore  or- 
ganized, issuing  shares  which  matured  at  a 
fixed  time,  such  provlslonB  were  not  InhlUtoiy 
of  plaintifTs  withdrawal  from  the  defendant  as- 
sociation; it  appearing  that  such  association  wai 
incorporated^  prior  to  tne  enactment  thereof. 

3.  It  will  be  presumed,  in  the  absence  of  proof 
to  the  contrary,  that  such  i«kTU(Ui  for  withdraw* 
si  was  duly  authorized,  and  therefore  valid. 


1  "Writ  of  error  denied  by  siweme  court. 
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Appeal  from  district  court,  Bexar  county; 
J.  L.  Camp,  Judge. 

Suit  by  Mary  A.  Faucoaat  agalust  the 
Pioneer  Sarlngs  &  Loan  Company  and  an- 
other. From  a  Judgment  In  favor  of  plaln- 
tUt.  tlie  Pioneer  Sarlnga  &  Loan  Compai^ 
appeals.  Affirmed. 

John  A.  Green,  Sr.,  John  A.  Green,  Jr., 
and  Geo.  D.  Emery,  for  appellant  Thomas 
Etaynea,  for  appellees. 

NEILL,  J.  This  snlt  was  brought  by  Maiy 
A.  Panconst,  a  feme  sole,  against  the  ap- 
pellant and  the  appellee  John  F.  Elliott,  to 
cancel  a  certain  note  and  mortgage,  de- 
scribed In  our  eonduaions  of  fact,  and  for 
an  accounting  with  the  loan  company.  The 
appellant  answered  that  Its  predecessor,  the 
Building,  Loan  &  Protective  Union,  had 
loaned  Mrs.  Fancoast,  who  was  a  share- 
holder In  the  company,  $4,500,  and,  to  secure 
payment  of  the  loan,  she  had  executed  a 
note  and  deed  of  trust,  and  had  assigned  a 
certificate  for  08  shares,  of  $100  each,  as 
security  for  the  money;  that  the  stock 
shares  had  not  matured,  and  that  under  the 
laws  oif  Minnesota,  by  virtue  of  which  the 
National  Building,  Loan  &  Protective  Union 
and  appellant  were  Incorporated,  she  was 
not  entitled  to  withdraw  from  the  associa- 
tion, and  have  her  payments  on  the  stock 
and  interest  thereon  credited  upon  the  debt, 
until  her  stock  matured;  that  on  account 
of  losses  by  the  company  the  value  of  her 
stock  was  much  less  than  the  amount  she 
had  borrowed  from  appellant;  that  Mrs. 
Pancoaat  had  defaulted  in  the  payment  of 
her  dues  on  the  stock,  and,  by  virtue  of  the 
by-laws  of  the  company,  had  forfeited  all 
payments  made  thereon,  and  that,  by  resolu- 
tion of  the  board  of  Its  directors,  such  for- 
feiture was  declared,  and  the  payments 
made  by  her  on  the  stock  had  Inured  to  the 
benefit  of  the  stockhofdera  of  the  company, 
of  which  she  ceased  to  be  a  member,  by  rea- 
son of  the  forfeiture;  that  she  was  In- 
debted to  appellant  in  the  aoiount—prlnci- 
pal  and  Interest  and  attorney's  fee — due  up- 
on the  note  sued  on,  for  which  it  prayed 
judgment,  with  a  foreclosure  of  its  mort- 
gage Hen  upon  the  land  given  to  secure  such 
Indebtedness.  The  case  was  tried  by  the 
conrt  without  a  Jury,  and  Judgment  render- 
ed Id  favor  of  Mrs.  Pancoast  for  $S.S.'>,  and 
a  decree  entered  canceling  the  note  and  deed 
of  trust  given  by  her  to  secure  the  same, 
and  also  for  cancellation  of  her  stock  cer- 
tificate for  her  shares  Issued  by  the  National 
Building.  Loan  &.  Protective  Union.  From 
this  Judgment  aad  decree  the  Pioneer  Sav- 
ings St  Loan  Company  has  appealed. 

Oonclnerions  of  Pact. 

On  the  Ist  day  of  May.  1890,  the  appellee, 
Mary  A.  Pancoast,  became  a  stockholder  in 
the  National  Building,  Loan  &  Protective 
Union,  a  corporation  under  the  laws  of 


Minnesota;  and  It  issued  to  her  Its  stock 
certificate  No.  ^,108,  for  63  shares  of  Its- 
stock  of  series  U,  which  certifies  that  she 
was  constituted  a  shareholder  in  said  union, 
and  held  U3  shares  therein,  of  $100  each; 
and  In  consideration  of  a  payment  of  the 
admission  fee,  and  the  performance  of  all- 
agreements,  and  her  full  compliance  with' 
the  terms,  conditions,  and  by-laws  printed 
on  the  front  oAd  back,  respectively,  of  said 
cerMficate,  which  were  referred  to  and  made 
a  part  of  the  contract,  the  union  agreed  to 
pay  her,  her  heirs,  administrators,  execu- 
tors, or  assign^,  the  sum  of  $100  for  eacb 
of  said  shares  at  the  end  of  6^  years  front 
said  date,  payable  In  the  manner  and  npotk 
the  conditions  set  forth  in  the  by-laws  at- 
tached to  said  certificate.  The  terms  and 
conditions  printed  upon  the  certiflcatOr 
among  others,  are  as  follows:  "First.  The 
shareholder  hereby  agrees  to  pay,  or  cause- 
to  be  paid,  a  monthly  installment  of  sixty 
cents  per  month  on  each  share  named  In 
this  certificate,  and  a  quarterly  Installment 
of  twenty-five  cents  on  each  share.  The 
first  quarterly  Installment  Is  payable  with 
the  first  monthly  installment,  and  one  with 
each  third  monthly  installment  thereafter 
during  the  continuance  of  this  certificate, 
and  a  further  sum  of  twenty-five  cents  ouf 
each  share,  as  a  withdrawal  Ukstallment,  for 
each  month  in  which  there  is  no  quarterly 
installment,  payable  as  before  specified. 
The  monthly,  quarterly,  and  withdrawal  In- 
stallments are  each  and  all  payable  to  the 
secretary  of  the  union,  without  notice,  on  or 
before  the  last  Saturday  of  the  month  ia 
which  they  respectively  fall  due.  Second. 
If  the  shareholder  shall  fail  to  pay  any  ot 
said  Installments  or  Interest  and  premiunk 
on  his  loan,  when  due,  he  shall  pay  a  fine, 
for  each  delinquency,  of  ten  cents  per  share 
on  each  delinquency  on  each  share  of  his. 
stock  for  the  first  month  of  such  delin- 
quency, and  twenty  cents  per  share  for  the 
second  month,  and  thirty  cents  per  share- 
for  the  third  month;  and  if  all  such  month- 
ly, quarterly,  ajid  withdrawal  installments, 
and  all  such  Interest,  premium,  and  fines, 
be  not  fully  pitid  within  ninety  days  after 
such  first  delinquency,  this  certificate  shall 
wholly  lapse,  and  this  contract  shall  wholly 
cease,  and  become  null  and  void,  as  to  any 
promise  or  obligation  of  the  union,  and  all 
the  payments  made  upon  this  certificate 
shall  thereupon  be  and  become  the  absolute 
property  of  the  union,  and  the  union  shall 
thereupon  not  be  liable  for  any  sum  what- 
ever under  this  certificate:  provided,  how- 
ever, that  the  provision  of  this  clause  shall 
be  subject  Co  the  right  of  withdrawal  of 
stock  hereinafter  provided  In  the  clause  Ln 
relation  to  withdrawals.  Third.  WUhdraw- 
als.  When  the  holder  hereof  has  kept  this 
certificate  iu  force  for  a  period  of  five  years 
or  more  from  the  date  hereof,  by  making  all 
the  payments  herein  required,  he  may  with- 
draw the  same,  upon  sixty  daj's*  notice- 
Digitized  by 


282 


48  SOCTHWBSTEIRN  OBPORTER. 


(Tel. 


thereof,  Id  wblch  event  the  iinloii  promises 
to  pay  such  shareholder  a  snm  eqnal  to  all 
monthly  and  withdrawal  Installments  paid 
on  this  certificate,  together  with  ten  per 
cent.  Interest  thereon  from  the  date  of  such 
several  payments.  All  liability  of  the  holder 
of  this  certificate  under  the  terms  hereof  shall 
cease  with  the  date  of  the  notice  of  with-' 
drawal  by  either  of  the  methods  herein 
provided  for,  and  all  further  liability  of  the 
union  under  the  terms  of  this  certificate 
shall  cease  with  the  performance  of  its  part 
of  the  promise  hereinbefore  contained  In 
relation  to  such  withdrawal:* provided,  how- 
ever, that  the  union  shall  not  be  obliged  to 
allow  withdrawals  for  more  than  one-half 
the  amount  received  In  any  month  as  month- 
ly and  withdrawal  Installments:  provided, 
further,  that  the  union  reserves  the  right  to 
pay  off  and  take  up  any  certificate  Issued 
under  the  foregoing  provisions  for  with- 
drawal, at  any  time  that  It  may  elect,  upon 
payment  of  the  principal  sum,  and  the  In- 
terest thereon  to  the  time  of  payment 
Kourth  [In  part].  In  case  the  union  has  a 
surplus  of  funds.  It  has  the  right  to  retire 
this  certificate  at  any  time  after  three  years 
from  Its  date,  by  paying  a  sum  equal  to  all 
moneys  paid  by  the  bolder  hereof  as  month- 
ly and  withdrawal  Installments,  with  10 
per  cent  Interest  thereon  from  the  dates  of 
such  respective  payments;  and  the  holder 
agrees  to  surrender  the  same,  and  shall  be 
released  from  further  obligation."  "Elev- 
enth. The  by-laws  of  the  union,  which  are 
.attached  to  and  Indorsed  hereon,  are  a 
part  and  parcel  of  this  contract;  and  such 
by-laws  and  this  certificate  are  to  be  con- 
strued together,  as  a  part  of  the  same  con- 
tract between  the  union  and  its  members." 
"Thirteenth.  The  holder  of  this  certificate 
shall  have  no  claim  or  Interest  In  the  af* 
fairs,  assets,  or  funds  of  the  union,  or  con- 
trol over  them,  except  as  specially  set  forth 
in  this  contract,  or  In  the  by-laws;  and  he 
or  she  assumes  no  further  liability,  of  any 
kind  whatever,  except  as  stated  in  this 
certificate  and  by-laws."  Among  the  by- 
laws printed  on  the  back  of  .said  certificate, 
and  made  a  part  of  the  contract  between 
Mrs.  Pancoast  and  the  union,  are  the  follow- 
ing, stated  In  substance:  Article  1,  §  2: 
"The  objects  of  this  union  are  to  afford  its 
shareholders  a  safe  and  profitable  Invest- 
ment and  a  protection  for  their  savings  and 
famUles."  Article  2,  f  1:  "The  certificate 
of  stock,  and  terms  and  conditions  thereof, 
and  the  by-laws,  and  the  application  for 
membership,  form  the  contract  between  the 
union  and  Its  several  members^'  Section  6 
(In  part):  "All  loans,  whether  upon  stock 
or  real  estate,  shall  fall  due  at  the  maturity 
time  of  the  stock.  On  all  loans  the  member 
shall  pay  Interest  at  five  per  cent  per  an- 
num, and  a  premium  of  five  per  cent  per 
ajinum,  which  are  payable  in  monthly  In- 
stallments, at  the  home  office  of  the  union, 
on  or  before  the  last  Saturday  of  each 


month."  Section  7:  "Should  a  shareholder 
whose  property  is  mortgaged  to  the  union 
desire  to  release  the  same  by  the  prepay- 
ment of  his  Indebtedness,  he  shall,  upon  ap- 
plication to  the  union,  be  allowed  to  do  so, 
upon  thirty  days'  notice  to  the  union,  and 
paying  all  indebtedness  to  the  union  upon 
his  stock  or  otherwise,  and  payment  of  such 
an  additional  amount  of  Interest  and  pre- 
mium as  shall  be  required  by  the  board  of 
directors,  not  to  exceed  three  months,  in 
addition  to  the  month  in  wblch  the  payment 
is  made."  Section  17:  "The  by-laws  miay  be 
amended,  supplemented,  altered,  repealed, 
or  suspended  by  a  two-thirds  vote  of  the  di- 
rectors of  the  union;  but  no  such  amendment 
shall  alter  any  contract  or  certificate  already 
made,  wittiont  the  assent  of  the  holders 
thereof." 

On  the  1st  day  of  June.  1800,  Mary  A.  Pan- 
coast,  in  order  to  obtain  a  loan  of  $4,900  from 
said  union,  made  and  delivered  to  It  a  prom- 
Iss6ry  note  for  that  sum,  payable  77  months 
after  date,  with  5  per  cent  Interest  per  an- 
num, and  5  per  cent,  premium  per  annum, 
and  both  payable  monthly.  In  order  to  se- 
cure payment  of  said  note,  she  assigned  hex 
said  certificate  of  shares  to  said  union,  as 
collateral  security,  and  further,  joined  by  her 
husband,  Aaron  Pancoast  (who  is  now  dead), 
executed  and  delivered  a  deed  of  trust  to 
John  F.  Elliott  OS  trustee,  upon  the  following 
described  property,  situated  in  the  county  of 
Bexar  and  state  of  Texas,  to  wit:  A  lot  In 
that  portion  of  the  city  of  San  Antonio  known 
8S  "lia  Vllllta,"  on  the  east  side  of  the  San 
Antonio  river,  having  a  front  of  79  feet  more 
or  less,  on  the  west  side  of  Presa  street;  said 
lot  being  the  eastern  one-half  of  the  middle 
one-third  of  a  lot  formeily  belonging  to  John 
C.  Ha^s.  Said  deed  of  trust  which  is  of  rec- 
ord, in  volume  81,  p.  281,  of  the  records  of 
said  Bexar  county,  provided  that  It  should  be 
null  and  void  upon  the  payment  of  said  note. 
On  the  15th  of  June,  1890,  said  appellee  re- 
ceived In  cash  from  said  union,  for  the  note 
so  secured,  ^,324.50;  the  said  union  havlDg 
deducted  from  the  face  amount  $63  for  with- 
drawal installments  upon  said  certificate  for 
the  months  of  June,  July,  September,  and 
October,  1890,  and  the  further  sum  of  $112.50 
for  Interest  and  premium  on  the  said  loan  for 
three  months  beginning  with  June,  1690.  AH 
negotiations  between  appellee  Mary  A.  Pan- 
coast  and  said  union,  on  said  sharas  of  stock 
and  loan,  took  place,  and  said  certificate  was 
delivered  and  money  received.  In  Bexar  coun- 
ty. Tex. 

The  'National  Building,  Loan  A  ProtectlTe 
Union  was  incorporated  by  virtue  of  the 
laws  of  the  state  of  Minnesota  on  the  16th 
day  of  December,  1886.  After  statlng^  the 
name  of  the  corporation,  Its  charter  Is  as  fol- 
lows: "(2)  The  general  nature  of  the  bnslness 
to  be  transacted  by  the  corporation  shall  be 
carrying  on  the  business  of  a  huildlns  and 
loan  association,  the  purchase,  sale  and  hold- 
ing of  real  estate,  lands,  tenements  and  here- 
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dltaments,  tbe  building  of  bouses  and  Im- 
provement of  real  estate,  hj  tbe  raising  of 
funds  to  be  loaned  to  Its  members  for  sucli 
purposes,  tbe  Issuance  of  shares  of  stock  of 
tbe  corporation  to  Its  members  and  collection 
of  membership  fees,  dues,  asaesaments  and 
premiums  on  the  same,  mortgagtng  and  leas- 
ing of  real  estate,  loaning  and  investing  tbe 
moneys  and  funds  of  tbe  corporation,  (3) 
llils  corporation  shall  commence  on  the  12th 
day  of  January,  A  D.  1886,  and  shall  con- 
tinue thirty  years.  (4)  Tbe  capital  stock  of 
this  corporation  shall  be  fifty  million  dollars, 
dlTlded  Into  fire  hundred  thousand  shares  of 
one  himdred  dollars  each,  which  stock  shall  j 
be  r^resented  the  subscription  of  shares 
by  Its  members  to  be  paid  In  such  Install- 
ments  as  may  be  provided  by  the  by-laws  of 
the  corporation.  The  capital  stock  may  be 
increased  at  any  time  by  tbe  board  of  di- 
rectors as  provided  by  tbe  laws  of  tbe  state 
of  Minnesota.  Tlie  corporation  may  com- 
mence business  when  one  thousand  shares  of 
stock  have  been  subscribed.  (5)  The  highest 
amount  of  Indebtedness  or  liability  to  which 
this  corporation  may  at  any  time  be  subject 
shall  be  fifteen  thousand  dollars  above  Us  11a- 
bllltles  to  Its  members  on  Its  certificate  of 
shares,  but  su^  Indebtedness  or  liability  may 
be  Increased  for  the  purpose  of  redeeming  Ita 
certificate  to  an  amount  not  to  exceed  fifty 
thousand  dollars.  [The  sixth,  Beventh,  eighth, 
and  ninth  paragraphs  of  the  charter  relate  to 
the  organization  of  the  nnlon,  and  are  not  ma- 
terial to  this  case.)  {10)  The  board  of  di- 
rectors shall  from  time  to  time  adopt  by- 
laws, rules,  and  regulations  for  the  govem- 
ment  of  the  association,  and  the  conduct  of 
Ita  business."  On  tbe  17tb  di^  of  June, 
1880,  the  said  milon  filed  its  charter  with  tbe 
secretary  of  tbe  state  of  Texas,  and  obtained 
a  permit  to  do  business  in  said  state.  Tbe 
National  Building,  Loan  &  Protective  Union 
continued  to  do  business  trader  that  name  un- 
til May  26,  1891,  at  which  time,  by  amend- 
ments to  Its  artlcles  of  incorporation,  it  chan- 
ged Ita  name  to  the  Pioneer  Savings  &  Loan 
Company,  and  since  tliat  time  has  been 
known  by  tbat  name.  Up  to  the  time  of  tlie 
trial  of  this  case,  It  continned  to  do  business 
as  formerly;  its  name  being  only  changed  as 
stated,  but  its  identity  not  affected. 

Tbe  act  relating  to  bnlldlne,  loan,  and  sav- 
ings ssBodations  doing  a  general  business, 
passed  by  tbe  legislature  of  the  state  of  Min- 
nesota, and  approved  by  the  governor  April 
22,  1889,  is,  so  far  as  It  may  affect  tbls  case, 
as  follows: 

"Section  1.  Wbenevw  ai^  nombn^  of  per^ 
sons,  not  less  than  ten,  desire  to  be  Incorpo- 
rated as  a  building  and  loan  .association  for 
tbe  purpose  of  accnmnlattaig  the  savings  and 
funds  of  its  members  and  lending  the  ftmds 
80  accnmalated,  thoy  shall  make  and  execute 
a  writen  dedaratlon  to  that  effect  In  the  form 
now  provided  by  the  statute  for  tbe  execu- 
tion of  deeds  of  real  estate  to  entitle  tbe 
same  to  record." 


"Sec.  4.  For  every  loan  made,  a  note  non- 
negotialile  or  bond  secured  by  first  mortgage 
on  real  estate  shall  be  given,  which  security 
shall  be  In  double  the  value  of  tbe  loan,  and 
satisfactory  to  the  directors,  and  shall  be 
accompanied  by  a  transfer  and  pledge  of  the 
share  of  the  borrowers  to  the  association. 
The  shares  so  pledged  shall  be  held  by  the 
corporation  as  collateral  security  for  the  per- 
formance of  the  conditions  of  said  note  or 
bond  and  mortgage;  provided,  tbat  the 
shares,  without  other  security,  may,  in  tbe 
discretion  of  tbe  directors,  be  acc^ted  as  se- 
curity for  the  loans  of  an  amount  not  ex- 
ceeding their  withdrawal  value  as  provided 
by  this  act." 

"Sec  27.  Any  shareholder  whose  stock  has 
not  been  declared  forfeited  in  such  associa- 
tion and  whose  share  or  shares  are  not 
pledged  upon  a  loan  may  withdraw  such 
share  or  shares  from  the  association  at  any 
time  after  one  year  by  giving  at  least  60  days' 
notice  in  writing  to  the  secretary  of  his  In- 
tention to  do  so.  Upon  receipt  of  such  no- 
tice the  same  may  be  considered  a  withdraw- 
al by  such  person,  and  tbe  association  may 
within  60  days  dispose  of  said  stocW,  and  the 
member  shall  assign  the  same  for  that  pur- 
pose. At  the  end  of  60  days  the  association 
shaJl  pay  to  tbe  member  so  surrendering  as 
follows:  *  *  *  If  such  stock  Is  more 
than  two  years  old  the  member  upon  such 
surrender  shall  receive  in  addition  to  the 
amoimt  specified  at  least  three-fourths  at  all 
profits  standing  to  tbe  credit  of  such  shares. 
•  •  •  Provided  further  that  the  fbregolng 
provisions  in  relation  to  withdrawals  shall 
not  apply  to  any  association  heretofore  or- 
ganised under  the  laws  of  tills  state  which 
has  issued  shares  of  stock  tbat  matures  at 
a  fixed  time.** 

The  appellee  Mary  A  Pancoast  paid  to  said 
union  and  appellant  company  a  montbly 
withdrawal  and  quarterly  installment  upon 
said  certificate,  uid  all  Interest  and  prem- 
Inms  upon  said  note,  at  tbe  tinus  and  In  ac- 
cordance with  the  terms  of  said  certificate 
and  note,  up  to  and  Including  all  such  In- 
stallments, Interest,  and  premiums  due  to 
May  15,  1896;  the  total  amount  so  paid  be- 
ing 93,477.60.  The  Interest  on  this  amount 
at  10  per  cent,  per  annum  from  tbe  time  of 
each  payment  was  on  May  16, 1896,  91,<M3.- 
28.  Since  that  time  she  has  made  no  pay- 
ments on  ber  stock  or  upon  the  loan.  On 
May  9,  1896,  the  appellee  Maiy  A  Pancoast 
made  application  and  ^ve  notice  In  due  form 
to  tbe  appellant  of  withdrswal  ^m  said  am- 
soclation,  and  of  ber  desire  to  prepay  tbe 
loan  made  to  her  by  the  National  Building, 
Loan  &  Protective  Union,  by  having  the 
withdrawal  value  on  ber  stock  an>lled  upon 
the  loan;  she  having  then,  as  before  stated, 
paid  all  Installments  and  dues  for  six  years. 
After  this  notice  was  given  and  application 
made,  on  Aivust  8,  1806^  the  appellant  re- 
fused to  accept  such  notice  and  application 
fts  binding  npra  it,  upon  tbe  gnutnd  tbat^he 
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bad  no  right  to  give  any  notice  of  ^tbdraw- 
al  until  she  paid  ber  mortgage  Indebtedness 
In  full,  and  Insisted  tbat  she  pay  ber  daes,  or 
suffer  forfeiture  of  ber  contract,  in  accord- 
ance witb  its  terms.  In  tbe  communication 
containing  tbls  refusal,  It  stated  tbat  It 
could  not  accept  tbe  stock  certificate  and  ap- 
ply It  at  a  greater  amount  tban  Its  actual 
value,  wbicb  it  claimed  to  be  ¥2,672.10,  and 
tbat,  if  sbe  wiabed  to  surrender  it  at  any  time 
b^ore  tbe  SOtb  of  August,  upon  tbat  basis, 
tbe  company  would  accept  It  for  tbat  amount; 
otberwise,  unless  tbe  does  were  paid  by 
ber,  tbey  would  declare  tbe  stock  forfeited 
as  soon  as  it  was  90  days  tn  arrears.  No 
further  payments  baring  been  made  upon 
the  stock  to  tbe  5tb  day  of  Norember,  1896, 
by  a  resolution  of  appellant's  board  of  di- 
rectors Mrs.  Pancoast's  stock  was  declared 
forfeited  for  nonpayment  of  does  thereon. 
Emerson  Oole,  the  president  and  general 
manager  of  tbe  Pioneer  Savings  &  Loan 
Company,  testified  tbat  each  share  of  stock 
of  series  C,  bearing  tbe  same  date  as  tbat 
of  Mrs.  Paneoast,  which  bad  paid  all  its  dues 
In  full  to  May  15,  1886,  had  the  same  value, 
and  tbat  the  amount  paid  by  Mrs.  Paneoast 
as  monthly  withdrawal  Installments  on  ber 
stock  was  ¥3,477.60;  that  tbe  net  earnings 
credited  to  said  stock,  after  deducting  the 
losses  of  the  corporation,  was  $40.DS;  and 
that  tbe  payments  and  profits  added  gavs  tbe 
total  value  of  ber  8t4»ck  at  tbat  time. 

Ckmelusfons  of  Law, 

It  is  contended  by  appellant  that  tbe  laws 
of  Minnesota  were  a  part  of  the  contract  be- 
tween it  and  Mrs.  Paneoast,  and  that  such 
laws  expressly  forbade  tbe  withdrawal  of 
shareholders  whose  stock  was  pledged  as  col- 
lateral security  for  a  loan  of  the  association. 
If  it  should  be  conceded  tbat  the  law  of  ap- 
pellant's domicile  entered  Into,  and  became  a 
part  of,  the  contract.  It  does  not  appear  from 
the  record  tbat  there  was  any  law  of  Minne- 
sota, In  force  at  the  time  appellant  was  incor- 
porated^ Imposing  such  Inhibition.  As  is  seen 
.from  ourconcluslons  of  fact,  tbe  appellant  was 
Incorporated  on  the  16th  day  of  December, 
1885;  and  It  Is  expressly  provided  by  tbe  act 
of  April  22,  1889,  tbat  the  provisions  of  that 
act  relating  to  withdrawals  "shall  not  apply 
to  any  association  heretofore  organized  un- 
der the  laws  of  tbls  state  wblcb  has  issued 
shares  of  stock  that  mature  at  a  fixed  time." 
It  Is  a  general  principle  In  the  law  of  corpora- 
tions—applicable to  every  kind  of  written 
contract  executed  ostensibly  by  tbe  corpora- 
tion, and  to  every  klud  of  act  done  by  Its  of- 
fleers  and  agents  In  Its  behalf — that  where 
tbe  officer  or  agent  Is  the  appropriate  officer 
or  agent  to  execute  a  contract  or  to  do  an  act 
of  a  particular  kind,  in  behalf  of  the  corpora- 
tion, the  law  presumes  a  precedent  authoriza- 
tion regularly  and  rightfully  made,  and  It  Is 
not  necessary  to  produce  evidence  of  such 
authority.  4  Tbomp.  Coi-p.  5029.  In  tbe  ab- 
sence, then,  of  proof  to  the  contrary.  It  will 


be  presumed  that  the  contract  between  ap- 
pellant and  Mrs.  Paneoast,  authorising  her. 
In  tbe  event. tbat  she  kept  bv  certificate  in 
force  for  a  period  of  5  years  or  more  from 
Its  date,  to  withdraw  upon  60  days'  notice 
thereof,  and  the  iiromise  of  appellant  to  pay 
her  a  sum  equal  to  all  monthly  and  with- 
drawal inatallmenta  paid  on  the  certificate, 
together  with  10  per  cent  Interest  thereon 
from  tbe  date  of  such  several  payments,  was 
valid.  This  contract  being  valid,  and  said 
appellee  having  folly  compiled  with  tbe 
same,  and  tbe  sum  equal  to  all  monthly  and 
withdrawal  installments  paid  by  her  on  tbe 
certificate,  together  with  10  per  cent.  Interest 
thereon  from  the  date  of  such  several  pay- 
ments, being  in  excess  of  the  money  borrow- 
ed, for  which  tbe  note  and  mortgage  were 
given,  she  had  a  right  to  have  the  amount 
paid  by  her,  together  with  the  interest,  cred- 
ited upon  her  debt,  and  withdraw  from  the 
association.  After  the  appellant  owed  her, 
under  the  terms  of  Its  contract,  more  tban 
she  was  due  It  upon  the  note  and  mwigage. 
It  conld  not  object  to  her  having  what  was 
due  ber  appropriated  to  tbe  payment  of  the 
debt  sbe  owed  tbe  concern.  Tbe  amount  due 
her  was  properly  estimated  upon  the  basis 
of  tbe  contract  between  them,  and  tbe  fact 
that  the  association  may  have  lost  In  its  ren- 
ture  did  not  relieve  It  from  the  terms  of  Its 
obligation.  It  bad  no  lien  apon  her  certifi- 
cate of  shares,  further  than  to  secure  what 
was  due  from  her;  and,  when  this  debt  was 
paid  according  to  the  contract,  tbe  lien  on 
her  certificate  of  shares,  as  well  aa  the  mort- 
gage on  ber  property,  was  extinguished  when 
she  gave  tbe  company  notice  of  withdrawal. 
From  this  It  follows  tbat  tbe  court  did  not 
err  In  rendering  judgment  in  ber  favor,  can- 
celing the  note  and  mortgage  In  controversy. 

It  appears  from  exhibits  attadied  to  ap- 
pellant's motion  for  a  new  trial  that  app^- 
lant's  counsel  were  notified  after  the  trial 
began  tbat  appellant  bad  gone  Into  voluntary 
liquidation.  Tbe  fact  that  It  was  in  liquida- 
tion did  not  signify  that  it  was  Insolvent  Be- 
sides its  president  testified  tbat  It  was  not, 
and  could  not,  from  its  very  natnre.  become. 
Insolvent  If  tbe  appellant  wished  to  post- 
pone tbe  trial  because  It  bad  gone  Into  liqui- 
dation. Its  counsel  should  have  requested 
such  postponement;  but  they  failed  to  make 
such  request  but  took  chances  on  a  verdict; 
and,  having  done  so,  appellant  could  not  aft- 
erwards complain. 

The  contention  of  appellant  that  It  was  en- 
titled to  a  judgment  for  tbe  amount  of  its 
mortgage  and  unpaid  Interest  to  the  date  of 
trial,  together  with  a  foreclosure  of  Its  lien 
upon  tbe  land  described  in  the  mortgage, 
cannot  be  entertained  by  this  court.  It 
amounts  to  tbe  corporation  saying  to  appel- 
lee: "According  to  my  contract,  I  owed  you 
more  tban  enough  to  cancel  your  Indebted- 
ness to  me;  but  because  you  asked  me  to 
perform  my  obligation.  I  have  taken  from 
you,  and  appropriated  to  myself,  all  tbe  moa- 
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■er  you  Intrusted  to  ray  hands.  Now,  that 
which  was  yours  Is  mine;  and  I  must  bare 
-that  which  could  have  never  been  mine,  had 
I  lived  up  to  my  agreement"  The  jadg- 
ment  of  the  district  court  Is  affirmed. 


BOBB  T.  TATLOB  et  aJ. 

tCourt  of  CItU  Appeals  of  Texas.   Dec.  8» 
1897.) 

Vbsidob  asd  Porchasbr— Libk— Want  ot  Notiob 
— FoLLOwiKO  Fhoossds— Prb-bhptiox  Right 

—  HOMESTBAS— PBIORITT  OP  LlBNS. 

1.  Where  Tender's  lien  notes,  made  in  consid- 
-eration  of  a  bond  for  deed,  have  been  negotiated, 
the  Tendor  cannot  extinguish  the  lien  as  against 
the  holder  of  the  notes  by  retaking  possesaion  of 
the  land,  though  tiie  purchaser  has  abandoned 
the  contract  without  haTing  the  l>ond  recorded. 

2.  Vendor's  lien  notes,  made  in  consideration 
of  a  bond  for  deed,  were  negotiated.  The  pur- 
chaser abandoned  the  contract  without  recording 
the  bond,  and  the  veudor  retook  possession  of 
the  lund,  and  exchanged  it  for  a  pre-emption  right 
which  bad  been  but  partly  perfected.  The  pre- 
enmtor  had  no  notice  oC  the  vendor's  lien  notes. 
Had,  that  the  lien  followed  the  proceeds  to  ibe 

Sre-emptiOD  rig^it,  and  attached  before  the  Ten- 
or's dfim  of  homestead. 
8.  Tlie  lien  would  attach  if  the  pre-em^tor  had 
tome  real  interest  under  the  preemption  law 
which  could  be  transmitted  at  the  time  of  the 
exchange,  a  mere  naked  right  Iwing  InsufBcient. 

Appeal  from  dlstriet  court,  Bell  county; 
John  M.  Furman,  Judge. 

Suit  A.  J.  Rose  against  J.  M.  Taylor  I 
and  another.  iFrom  a  mere  money  ]udg-  ^ 
m«nt  denying  bim  a  vendor's  lien  on  oer-  j 
tain  lands,  pi«<iirtff  appeals.  Beversed.  ^ 

Harris  &  Saunders,  for  appellant.  Geo.  | 
W.  Tyler,  for  appellees.  ' 

FISHBR,  0.  J.  Bote  brought  this  suit 
against  Taylor  to  recover  the  balance  due 
upon  a  promissory  note  for  $800,  ex^^nted 
by  Tftylor  in  favor  of  plaintiff,  and  also  to 
recover  judgment  against  one  Hair  on  cer- 
tain notes  executed  by  Hair  to  Taylor, 
which  were  delivered  to  Bose  as  collateral 
eecurtty,  and  to  foreclose  a  lien  uiion  M 
acres  of  land  situated  In  Archer  county, 
Tex.  There  was  practically  no  question 
raised  us  to  the  personal  liability  of  the  de- 
fendants Taylor  and  Hair,  but  the  contest  Is 
upon  the  question  as  to  the  right  of  plain- 
tiff to  foreclose  the  lien  upon  the  lands  situ- 
ated In  Archer  county.  The  defendant  Tay- 
lor alleged  that  this  laud  was  his  homestead, 
and  that  he  was  the  head  of  a  family,  and 
the  land  was  not  subject  to  the  lien  asserted 
by  the  plaintiff.  The  court  below  took  this 
view  of  the  question,  and  held  that  the  land 
was  not  subject  to  plaintiffs  lien,  and 
therefore  declined  to  foreclose  It  The  rul- 
ing of  the  court  In  this  respect  presents 
practically  the  only  question  In  the  case. 
The  nature  of  the  lien,  together  with  the 
tuts  bearing  upon  that  question.  Is  stated 


In  the  findings  of  the  court,  which  we  here 
set  out  in  full: 

"On  January  1,  1887,  James  M.  Taylor  bor- 
rowed $800  from  A.  J.  Bose,  with  which  to 
make  a  cash  payment  on  a  160-acre  tract 
of  land  out  of  the  Wm,  Newland  survey  In 
Bell  county,  Texas,  purchased  by  Taylor 
from  D.  O.  Freeman.  To  secure  this  loan, 
Taylor  gave  his  note  to  Bose  for  $800,  due 
January  1,  1888,  with  12  per  cent,  interest 
from  date,  and  10  i>er  cent  attorney's  fees, 
with  vendor's  Hen  and  deed  of  trust  on  the 
Newland  land,  subject  to  the  superior  ven- 
dor's lien  In  Freeman  for  the  balance  of  the 
purchase  price  of  said  Newland  tmct,  the 
amount  of  which  Is  not  shown  by  the  evi- 
dence. Taylor  also  transfen-ed  to  Bose,  as 
collateral  security  for  said  note,  three  notes 
of  J.  J.  Hair,  aggregating  $800,  which  were 
secured  by  vendor's  lien  on  SS^  acres  of 
land  out  of  the  J.  B.  Castleman  and  David 
A.  Thompson  surveys,  and  IS  acres  out  of 
another  survey  In  Bell  county,  Texas,  which 
will  be  hereafter  referred  to  collectively,  as 
the  *48V&  acres.'  These  notes  of  J.  J.  Hair 
were  given  in  August,  1886,  and  matured  as 
follows:   January  1,  1887,  $300;  January  1, 

1888.  $300;  and  January  1,  1888,  $200;  and 
Taylor  had  executed  to  Hair  a  bond  for  title, 
but  said  instrument  was  never  placed  up- 
on record  in  Bell  county.  Taylor  also  gave 
Rose  a  deed  of  trust  on  a  flock  of  sheep 
then  In  Taylor's  possession  in  Bell  county. 
On  account  of  the  crop  failure  of  1887,  Tay- 
lor fell  behind  In  his  payments  to  Freeman, 
and  finally  surrendered  the  Newland  land 
back  to  Freeman,  the  evidence  being  that 
Taylor's  Indebtedness  to  Freeman  equaled, 
and  perhaps  exceeded,  the  value  of  the  New- 
land  land  at  the  time  of  Ite  surrender  to 
Freeman.  In  the  latter  part  of  1887,  J.  J. 
Hair  abandoned  the  48V^  acres  purchased 
from  Taylor,  and  left  the  state  of  Texas, 
but  returned  to  Texas  In  the  early  fall  of 
18b9,  and  has  ever  since  resided  in  Bell, 
Wliliamaon,  and  Cherokee  counties,  and  has 
ever  since  been  insolvent.  Hair  did  not 
return  to  Taylor  his  bond,  nor  make  a  formal 
reconveyance  or  surrender  of  the  48^  acres 
of  land  to  any  one,  but  simply  abandoned  It 
Taylor  thereupon  retook  possession  of  the  48^ 
acres,  and  occupied  it  by  tenants  till  about 
the  latter  part  of  the  year  1890.  Taylor  re- 
sided in  Bell  county  from  January  1, 18S7,  till 
about  February  1,  1891  (the  exact  date  not  be- 
ing shown).  Taylor  offered  to  Bose  to  sell  Bose 
the  48^  acres,  and  take  up  his  note  held  by 
Rose,  and  for  Bose  to  pay  him  (Taylor)  the 
difference  (the  evidence  not  showing  how 
much  difference  he  asked),  but  this  was  de- 
clined by  Bose.  The  credit  of  January  13, 
3890,  with  previous  payments  thereon,  re- 
duced the  balance  due  on  Taylor's  note  to  less 
than  $150.  Taylor  made  payments  on  his 
note  to  Bose,  as  follows:  November  6,  1888, 
$96;  June  17,  1889,  $99.55;    September  7, 

1889,  $488;  and  January  33,  1890,  $140.45,— 
aggregating  $824    And  Taylor  has  made 
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written  acknowledgments  to  Rose  of  this  In- 
debtedness as  late  as  February,  1892,  this 
salt  having  been  filed  December  24,  1894. 
The  balance  unpaid  on  said  note  from  Taylor 
to  Rose  at  this  date,  January  9,  1897,  la  $325.- 
03.  Taylor  sold  the  flock  of  sheep  on  which 
Rose  had  a  deed  of  trust  to  McKenzle,  took 
notes  from  McKenzle  In  payment,  which  were 
turned  over  to  Rose,  and  the  credit  of  $488 
above  mentioned  Is  given  therefor.  In  No- 
vember, 1800.  Taylor,  without  the  consent  of 
Rose,  began  negotiating  an  exchange  of  the 
48^  acres  of  land  in  Bell  county  for  the  pre- 
emption right  of  Mrs.  Sallle  Edwards,  a 
widow,  in  and  to  54  acres  of  land  In  Archer 
connty,  Texas,  which  had  first  been  pre-empt- 
ed by  one  Keith,  who  sold  his  right  to  Sallle 
Edwards;  and  said  Keith  and  Sallle  Edwards 
had  occupied  the  54  acres  of  land  in  Archer 
county  a  portion  of  the  time  required  by  the 
pre-emption  laws,  but  the  time  of  occupancy 
was  not  completed  when  the  exchange  was 
made;  and  when  Taylor  moved  on  the  land 
the  Incompleted  term  of  such  occupancy 
would  thereafter  have  to  be  completed  by  ac- 
tual occupancy  of  said  54  acres  by  Taylor. 
Taylor  moved  on  the  54  acres  In  Archer  coun- 
t7  In  February,  1891,  and  has  occupied  it  and 
claimed  it  ever  since  as  a  homestead,  he  be- 
ing during  all  of  the  time  of  the  transactions 
herein  mratloned,  and  stUl  being,  the  bead 
of  a  family;  and  said  54  acres  of  land  In 
Archer  county  Is  his  homestead.  Otherwise 
it  Is  not  shown  that  Taylor  has  complied  wltb 
the  requirements  of  the  pre-emption  laws,  so 
as  to  entitle  him  to  a  patent,  nor  la  It  shown 
that  he  has  ever  obtained  a  patent  to  said  64 
acres  of  land.  He  did,  however,  get  a  deed 
from  said  Sallle  Edwards,  conveying  same  to 
him,  but  the  deed  Is  not  In  evidence.  In  this 
exchange  of  lands  Mrs.  Sallle  Edwards  was 
represented  her  agent,  J.  F.  Edwards; 
and  said  agent  was  Informed,  before  the  ex- 
change was  consummated,  that  Taylor  had 
previously  contracted  to  sell  the  48^  acres 
In  Bell  county,  and  that  the  purchaser  had 
gone  back  on  the  trade,  etc.;  but  no  particu- 
lars were  asked  or  stated,  said  agent  simply 
remarking  that,  If  the  abstract  of  title  to  the 
48^  acres  showed  up  all  right,  be  guessed  It 
would  make  no  difference.  Such  abstract 
from  the  Bell  coun^  records  was  subsequent- 
ly furnished,  which  showed  the  title  to  the 
48^  acres  In  Taylor,  and  tbe  exchange  of 
deeds  was  made  between  Taylor  and  Mrs. 
Sallle  Edwards,  the  negotiations  occurring 
at  Wichita  Falls,  Texas.  Taylor  also  told 
this  agent  all  the  facts  connected  with  the 
48^^  acre  tract  of  land,  and  the  facts  about 
the  Hair  notes  held  by  plaintiff.  Otherwise 
than  as  above,  Sallle  Edwards  had  no  notice 
of  the  claim  of  plaintiff.  Rose,  upon  the  48i^ 
acres  in  Bell  county,  Texas.  I  further  find 
that  there  was  no  fraudulent  or  dishonest  in- 
tention on  the  part  of  Taylor  In  any  of  the 
transactions  involved  In  this  litigation,  nor  is 
ai^  such  intention  charged  1^  plaintiff 
against  htm. 


"Ooaclualons  of  Law. 
**(!)  I  find  the  notes  givea  by  J.  J.  Hair  to 
Jas.  M.  Taylor,  and  transferred  by  Taylor  to 
Rose,  were  l>arred  by  limitation  before  the  In- 
stitution of  this  suit;  and  I  find  in  favor  of 
said  Hair  oa  his  plea  of  limitation  and  for 
costs.  (2)  I  find  In  favor  of  plaintiff,  Rose, 
against  defendant  Taylor  for  the  tMlance  due 
on  the  $800  note  sued  on,  and  amounting  to 
(325.03,  with  12  per  cent  Interest  from  date 
of  this  Judgment,  and  for  the  additional  8\im 
of  $32.50  as  attorney's  fees,  and  for  costs. 
(3)  On  the  remaining  Issue,  to  wit,  baa  plain- 
tiff, Rose,  a  Men  upon  tbe  54  acres  of  land  In 
Archer  county,  Texas,  I  find  in  favor  of  de- 
fendant Taylor  upon  the  following  grounds: 
(a)  The  facts  and  circumstances  are  not  siiffl- 
clent  to  show  an  equitable  lien  In  favor  of 
Rose  upon  the  land  In  Archer  county,  Texas. 
I  find  no  authority  for  the  relief  invoked  hy 
plaintiff.  (b>  Tbe  plaintiff.  Rose,  by  h\s 
laches  in  not  having  the  lien  upon  the  4S\^ 
acres  in  Bell  county  placed  upon  record,  or 
foreclosing  the  same,  thereby  lost  and  for- 
feited the  same  by  the  sale  thereof  by  Tay- 
lor to  Mrs.  Sallle  Edwards,  (e)  rniylor  did 
not  acquire  title  to  the  Archer  county  land, 
but  simply  the  "claim"  or  Inchoate  right  of 
Sallle  Edwards  to  become  tbe  owner  of  the 
land  under  the  pre-emption  laws  of  the  statf. 
provided  Taylor  thereafter  should  complete 
the  three-years  occupancy.  Then^  and  not 
UU  then,  he  would  be  entitled  to  a  patent,  Ijy 
complying  with  certain  other  legal  require- 
ments. Tbe  title  to  the  land  was  in  the  state 
of  T^as,  and  would  remain  In  the  state  un- 
less and  until  tbe  occupancy  should  be  com- 
peted, and  otiier  legal  requirements  should 
be  complied  with.  The  pre-emption  and 
homestead  donation  laws  are  based  upon  a 
beneflcrat  public  policy,  to  wit,  that  It  is  bet- 
ter for  homeless  families,  though  Insolvent, 
and  pursued  by  creditors  with  Judgments, 
liens,  etc.,  to  be  provided  wtth  homes  and 
shelters  and  the  means  of  support,  than  to  be 
wanderers  and  tramps;  and  the  only  oonBld- 
eration- required  by  tbe  state  Is  actual  occu- 
pancy for  a  prescribed  period  and  certain 
other  legal  formalities,  and  the  right  thus 
given  by  the  state  Is  personal  to  the  pre- 
emptor.  If  the  plaintiff  acquired  any  lien 
upon  Taylor's  land  in  Archer  county.  It  at- 
tached at  the  moment  Taylor  acquired  his 
rights  from  Sallle  Edwards.  Could  any  one 
have  a  Hen  upon  the  public  domain?  Cer- 
tainly not.  Again,  if  such  lien  had  been  Im- 
mediately foreclosed,  and  iEtose  or  any  one 
else  became  the  purchaser  (who  then  pos- 
sessed a  home,  and  was  not  entitled  to  pre- 
empt), conid  such  purchaser  have  completed 
the  occupancy,  and  obtained  the  patent  to 
the  land?  Would  be  have  acquired  any 
right  by  such  purchase?  The  answer  is  cer- 
tainly *No.'  Again,  if  such  a  lien  attached  at 
the  time  l^ylor  acquired  the  pre-emption 
right  of  Mrs.  Edwards,  It  would  have  to  be 
limited  and  restricted  In  a  decree  of  Core- 
dosure  to  tbe  right  then  acquired,  and  could 
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not  be  extended  oTer,  and  applied  to  the 
subsequent  rights  acquired  by  Taylor  by  fur- 
ther occupancy  or  otherwise.  In  such  de- 
cree there  would  hare  to  be  an  apportion- 
ment or  segregation  or  partition  of  the  right 
acquired  by  Taylor  from  Mrs.  Edwards 
from  the  rights  aubsequently  acquired  by 
Taylor  by  his  occupancy,  and  this  would 
have  to  be  based  on  evidence  of  the  relative 
value,  or  In  some  other  way  determined; 
all  of  which  Is  a  legal  imposslblll^  and  ab- 
surdity. I  conclude  that  Taylor  acquired 
no  property  by  the  exchange  with  Mrs.  Ed- 
wards on  which  a  Hen,  either  expressed  or 
Implied,  could  be  Ingrafted,  and  that  plain- 
tur  has  never  hod  a  lien  upon  the  54  acres  of 
land  In  Archer  county  conveyed  to  Taylor 
by  Mrs.  Sallle  Edwards." 

The  plalntier.  In  his  petition,  alleged  that 
Taylor  and  Hair  were  both  Insolvent,  and 
that  Mrs.  Sallle  Edwards,  from  whom  de- 
fendant Taylor  acquired  the  pre-emption  or 
homestead  claim  In  Archer  county,  acquired 
the  land  In  Bell  county,  upon  which  the 
plaintiff  had  a  Hen,  by  reason  of  the  transfer 
of  the  vendor's  Hen  notes  executed  by  Hair 
to  Taylor  without  notice  of  the  rights  of 
plaintiff,  and  of  his  Hen  upon  that  land. 
Therefore  plaintiff  was  not  In  position  to 
foreclose  his  lien  as  against  her  upon  that 
tract  of  land.  Taylor,  In  transferring  to 
Rose  as  collateral  security  the  vendor's  Hen 
notes,  which  were  executed  by  Hair  as  the 
purchase  price  of  the  48^acre  survey  sold 
by  Taylor  to  Hair,  vested  Rose  with  a  Hen 
upon  that  land,  which  could  not  be  dischar- 
ged by  reason  of  Taylor  regaining  posses- 
sion of  the  land,  and  electing  to  hold  the 
trade  between  him  and  Hair  abandoned,  up- 
on the  failure  of  Hair  to  pay  for  the  land. 
Taylor,  when  Hair  failed  to  pay  off  and 
discharge  the  vendor's  Hen  notes  due,  could 
repossess  himself  of  the  land,  and  thereby 
extinguish  the  rights  of  Hair  as  a  purchas- 
er; but  such  effect  would  not  be  given  to 
that  transaction  as  between  Taylor  and  Rose 
as  to  cancel  and  discharge  the  Hen  held  by 
the  latter.  If  Taylor,  by  the  transaction 
to  which  Rose  was  not  a  party,  sold  the 
Xffoperty  upon  which  the  latter  had  a  Hen 
to  an  innocent  purchaser,  and  thereby  placed 
It  beyond  the  power  of  Rose  to  foreclose  his 
Hen  upon  the  property,  the  latter,  In  equity, 
conid  follow  the  proceeds  of  the  sale  In  the 
hands  of  Taylor,  and  the  Hen  already  exist- 
ing In  his  favor  would  attach  to  such  pro- 
ceeds, and  It  would  be  liable  for  his  debt, 
to  the  same  extent  as  formerly  existed 
against  the  land.  Now,  the  pre-emption  or 
homestead  claim  acquired  by  Taylor  In  ex- 
change for  the  land  Incumbered  In  Rose's 
favor,  would  be  subject  to  the  same  liability 
to  the  Hen  of  Rose  as  would  be  the  case  If 
other  property  had  been  acquired  by  Taylor 
as  the  proceeds  of  such  sale.  The  consid- 
eration of  the  purchase  price  of  the  land  In 
controversy  upon  which  the  Uen  Is  sought  to 
be  foreclosed,  being  the  land  given  in  ex- 


change by  Taylor,  upon  which  Rose  hatl  a 
Hen  to  secure  his  debt,  the  lien  of  the  lat- 
ter, In  equity.  Immediately  attached  to  the 
land  BO  acquired  by  Taylor,  upon  the  mak- 
ing of  such  exchange.  Such  being  the  case, 
the  homestead  rights  set  up  by  Taylor  were 
subject  to  this  Hen,  and  were  subordinate 
thereto.  This  Hen,  as  between  Rose  and 
Taylor,  was  a  charge  opon  the  land  when 
the  homestead  rights  were  acquired.  What 
Is  here  said  In  this  connection  Is  upon  the 
theory  that  some  real  right  existed  In  Mrs. 
Edwards  under  the  homestead  or  pre-emp- 
tion laws,  when  she  transferred  her  pre-emp- 
tion or  homestead  claim  in  Archer  county  to 
Taylor.  It  Is  held  that  a  settler  asserting 
a  right  under  the  pre-emption  or  homestead 
laws  may  sell  his  Interest  therein  before 
the  three-years  time  of  actual  occupancy  re- 
quired by  law  has  expired,  and  the  vendee 
may  continue  the  possession,  and  upon  the 
completion  of  the  unexpired  term  is  entitled 
to  patent,  and  that  a  vendor's  Hen  for  the 
unpaid  purchase  money  can  be  enforced 
upon  the  land  by  the  original  occupant 
against  his  vendee.  Johnson  v.  Townsend, 
77  Tex,  644,  14  8.  W.  233;  Palmer  v.  Ben- 
nett,  81  Tex.  461.  19  8.  W.  804.  In  the  first 
case  it  Is  said:  "It  Is  clear  under  the  acts 
of  1873  and  1870,  as  found  In  the  Revised 
Statutes,  a  settler's  Inchoate  right  by  In- 
complete occupancy  was  an  assignable  right; 
that  It  constituted  such  an  Interest  as  would 
support  a  sale,  and  a  Uen  thereon,  as  be- 
tween the  parties.  If  the  assignee  continues 
the  possession,  and  obtains  title.  Johnson 
obtained  title  by  virtue  of  bis  own  and  the 
possession  by  previous  occupants,  which  bad 
been  assigned  to  him,  and  for  which  he 
gave  his  notes.  We  think  he  obtained  from 
Thomas  a  valuable  interest  in  the  land, 
which,  being  kept  alive  against  the  state  by 
continued  possession  on  his  part  until  he 
was  entitled  to  the  land,  was  sufficient  as  a 
consideration  to  support  the  notes  and  the 
Hens  therein  expressed."  In  the  latter  case 
It  Is  said:  "One  who  has  pre-empted  land 
may  sell  It  prior  to  the  completion  of  the  oc- 
cupancy of  three  years,  and,  If  the  posses- 
sion be  kept  up  by  the  vendee  or  vendees, 
the  patent  Issues  In  the  original  right,  and 
the  land  does  not  become  vacant."  These 
cases  were  suits  to  foredose  vendors*  Hens 
In  favor  of  the  original  pre-emptor.  If  there 
was  such  a  compliance  with  the  law  on  the 
part  of  Mrs.  Edwards  or  the  original  set- 
tler as  would  create  In  her  favor  a  pre-emp- 
tion or  homestead  right  In  the  Archer  county 
land,  then  It  la  clear  that  under  the  deci- 
sions quoted  It  was  such  an  interest  as  was 
subject  to  sale  or  vendor's  Hen;  and  when 
Taylor  purchased  he  acquired  this  Interest, 
and  It  would  inure  to  his  benefit  The  steps 
taken  by  the  original  pre-emptor  to  acquire 
the  land  would  result  to  the  benefit  of  the 
purchasers  from  him,  and  the  Interest  thus 
acquired  was  a  tangible  right,  which.  If  fol- 
lovped  up  by  subsequent  occunapcy,  would 

Digitized  by  V^OOQ  IC 


288 


43  SUU'TUWESTEBN  B»)BTBEL 


give  a  perfect  title.  If  there  was,  at  the 
time  that  Taylor  acquired  tlie  Archer  county 
land  In  exchange  for  the  Bell  county  land, 
upon  which  Itose  has  his  Hen,  such  a  tangl- 
■ble  Interest  In  Mrs.  Edwards,  although  In- 
complete, which,  if  followed  up  by  the  sub- 
«equent  acta  required  by  law,  would  com- 
plete and  vest  the  final  right  In  Taylor, 
we  can  see  no  solid  reason  why  the  prin- 
ciples decided  In  the  cases  cited  would  not 
apply  to  the  facts  of  this  case;  for  if,  as 
there  decided,  such  a  right  or  Interest  ex- 
ists in  the  original  settler  or  pre-emptor,  that 
is  the  subject  of  sale  or  Hen,  which  in  the 
first  Instance  the  vendee  may  acquire,  and 
which  In  the  second  he  may  become  liable 
for,  we  cannot  see  why  the  tangible  inter- 
est thus  recognleed  should  not  be  subject  to 
an  equitable  Hen,  such  as  Is  sought  to  be 
foreclosed  in  this  case.  If  such  an  Interest 
was  acquired  by  Taylor  as  the  result  of  the 
transfer  of  the  land,  upon  which  Rose  orig- 
inally bad  bis  Hen,  equity  would  fasten  up- 
on this  land  a  Hen  eqnally  as  efTectlre  as 
that  which  existed  upon  the  land  which  was 
given  In  exchange  for  it.  In  effect.  It  would 
be  a  case  In  which  the  Hen  holder  ^as  fol- 
lowing the  proceeds  of  the  propearty  iqioii 
which  his  Hen  originally  existed. 

The  claim  of  Taylor  and  his  wife  to  the 
homestead  right  conferred  by  the  constitu- 
tion could  no  more  be  urged  to  defeat  a  lien 
of  this  class  than  would  be  the  case  If  the 
lien  was  express  or  created  by  contract  be- 
tween the  parties  prior  to  the  assertion  of 
the  homestead  rights,  for  Immediately  upon 
the  acquisition  of  the  land  by  Taylor  the 
lied  of  Rose  attached;  consequently,  whatever 
homestead  right  was  asserted  was  subsequent 
and  subordinate  thereto. 

This  view  of  the  question  is  upon  the  the- 
ory that  there  was  some  right  existing  in 
Mrs.  Edwards  under  the  homestead  and  pre- 
emption laws  that  could  be  transmitted  at 
the  time  that  Taylor  bought  the  pre-emption 
claim.  If  she  was  a  squatter  upon  the  land, 
not  intending  to  acquire  it  under  the  home- 
stead or  pre-emption  laws,  and  without  any 
steps  being  taken  by  her  or  her  vendor  to  so 
acquire  the  land,  a  purchaser  from  her 
would  acquire  a  mere  naked  right,  only 
such  as  could  be  conveyed  by  a  squatter; 
and,  in  such  a  case,  there  wonld  be  no  tangi- 
ble interest  existing  to  which  a  Uen  could  be 
fastened. 

We  understand  from  the  findings  of  the 
trial  court,  and  from  the  manner  in  which 
the  parties  treat  the  case  in  this  court,  that 
Mrs.  Edwards  did  have  some  interest  in  the 
laud  as  a  homestead  or  pre-emption  claim- 
ant at  the  time  that  she  sold  to  Taylor,  but 
there  is  no  express  finding  to  this  effect; 
nor  do  the  facts  establish  such  an  existing 
right.  If  it  had  l>een  shown  tbat  Mrs.  Ed- 
wards, or  her  vendor,  Keith,  previous  to  the 
sale  to  Taylor,  had,  up  to  that  time,  taken 
the  steps  required  by  law  to  acquire  the 
land  aa  a  homestead  or  pre-emption  claim, 


we  would  hare  z«rer«ed  the  Judgment  of 
the  court  below*  and  rendered  Judgment  here 
in  favor  of  the  appellant;  but,  In  Tlew  of 
the  uncertainty  iqwn  this  branch  of  the 
case,  we  will  rererw  the  Judgment,  and  re* 
mand  the  case  ftnr  Curtlier  trloL  BmwmeA 
and  remanded. 


GABRETT  et  aL  r.  ROBINSON. 

(Conrt  of  Qvil  Appeals  of  Texas.   Dec  8, 

1807.) 

PLBAUIKO— BUBSTITCTID  PLAIXTirV— DsBDS-.GO^r- 
SIDSBJlTIO.N— ORAL  BTlDB:rCB>-FAT- 
MBITT  or  NOTK. 

1.  -DefeodaDt  in  an  aetioa  on  a  note  by  an  fai- 
dorsee  caimot,  by  cross  UIl,  claim  that  the  iB- 
dor&er  w  as  still  toe  owner  of  it,  and  ask  to  have 
him  substituted  as  a  party  plaintiCT. 

2.  Thoupfa  a  deed  recites  thst  its  conddera- 
tiou  wa«  fiiOO  cash  and  a  note  of  $300,  executed 
by  the  gruotee,  yet  oral  evidence  is  admissible  te 
show  that  the  payment  of  a  note  executed  by  the 
grantor,  and  held  by  the  maker,  was  an  addi- 
tional consideration  for  the  deed. 

3.  Where  payment  of  a  note  Is  pleaded,  and 
the  payee  testifies  that  It  was  never  paid,  and 
was  not  part  of  the  consideration  in  a  snbse- 
qneot  traunction  between  liie  parties,  and  the 
maker  testifies  tbat  he  thooght  it  was  not  acm- 
tioned,  though  he  intended  so  to  do,  the  eridnce 
was  hiBufflcient  to  show  that  the  note  was  aet- 
tied  in  Uie  transaction. 

Appeal  from  district  coort,  Bask  coonty; 
W.  J.  Graham,  Judge. 

AcUon  by  Sam  Boblnson  against  John  T. 
Garrett  and  another.   Prom  a  Judgment  for 

plaintllT,  defendants  appeaL  Reversed. 

This  suit  was  t>roaght  by  8am  Robinson 
against  John  T.  Garrett  and  Joaie  Gairett 
upon  a  promissory  note  made  by  them  on  the 
•1th  of  January,  IBM.  tor  <300,  payable  to  D. 
T.  Robinson  or  order,  on  the  lot  day  of  No- 
vember. 1895,  with  Interest  from  the  l«t  day 
of  January,  IS&i,  at  the  rate  of  10  per  oenL 
per  annum,  together  with  10  i^r  cent  attor- 
ney's fee  If  collected  by  law.  The  note  re- 
cites that  It  is  In  "part  payment  for  a  certain 
tract  of  land  In  the  headright  surrey  in 
Rusk  county,  Texas,  this  day  [date  ol  note] 
deeded  to  John  T.  Garrett  and  Josephine  Gar- 
rett," and  that  It  is  a  vendor's  lien  lymn  the 
land.  The  petition  alleges  that  the  plaintiff 
is  the  owner  and  holder  of  the  note,  and  that 
it  was  given  in  part  payment  <tf  certain  lands 
situated  in  Rusk  cotmty,  Tex.,  being  an  un- 
divided half  of  all  lands  In  said  county  con- 
veyed by  A.  W.  Duke  and  wife  to  D.  T.  Bobln- 
son and  John  T.  Garrett,  and  by  D.  T.  RoUnson 
to  John  T.  Garrett  and  wife.  It  Is  then  averred 
that  plaintiff  holds  a  vendor's  Uen  on  fbnr  oer- 
tain  separate  and  distinct  tracts  of  land,  which 
are  described  by  metes  and  boimds;  and  a  fore- 
closiu%  of  the  alleged  Uen  is  asked.  The  ap- 
pellants (defendants  below)  answered:  (1)  By 
pleas  in  abatement,  that  plaintiff  is  a  minor, 
and  without  legal  capacity  to  prosecute  the 
Huit;  (2)  by  general  demurrer;  (3)  by  general 
deuial;  (4)  by  special  plea,  In  which  they  al- 
lege tbat  [dahitlff  is  not  Oie  real  owner  of 
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the  Dote,  but  tbat  tbe  payee,  D.  T.  BoblDSon, 
i8  :ts  real  owner,  and  that  be  made  a  pre- 
tended tranafer  ot  it  to  the  plaintiff  after  ma- 
tnrltj,  without  consideration;  and  (5) 
what  they  term  a  cross  bill,  In  which  they  al- 
lege that  D.  T.  Robinson  and  his  wife,  on  the 
8tb  day  of  May,  1894,  execnted  to  defendants 
their  promissory  note  of  that  date,  by  which 
they  promised  to  pay  plaintiff,  on  the  15tb 
day  of  November.  1S94,  9349,  with  10  per 
cent.  Interest  from  May  1.  1884;  that  defend- 
ants are  still  the  owners  and  holders  of  said 
note;  and  that  It  has  never  been  paid.  In 
tbe  "cross  bill/'  so  called,  defendants  offer 
to  allow  D.  T.  Boblnson  a  credit  on  the  note 
sued  on  by  Sam,  equal  to  the  amount  due 
them,  and  pray  tbat  such  credit  be  allowed. 
They  also  pray  for  general  and  special  relief. 
Neither  D.  T.  Robinson  nor  his  wife  are 
asked  to  be  made  parties  to  the  suit;  nor 
does  the  so-called  "cross  Ull"  pray  for  serv- 
ice on  them.  After  this  answer  was  filed, 
Sam  Robinson  and  his  father,  D.  T.  Bobinson, 
filed  a  supplemental  petition.  In  which  It  was 
averred  that  In  event  It  should  be  found  Sam 
was  a  minor,  as  alleged  by  defendants,  D.  T. 
Robinson  appears  as  nest  friend  of  Sam,  and 
adepts  the  pleadings  filed  by  talm,  and  prays 
for  all  the  rights  and  remedies  he  may  be 
entitled  to.  This  petition  also  contains  tJtw 
following:  "And,  further,  If  it  should  be 
found  tbat  plaintiff  had  no  title  to  the  note 
aued  on.  tbeo  aald  D.  T.  Boblnson  adopts  the 
[deadJngB  oX  plaintiff  herein,  and  makes  him- 
Mlf  pftrt7  bereto,  and  prays  for  Judgment  oo 
note  sued  on,  and  for  foreclosure  on  land  de- 
scribed In  plalntlfTs  petition,  subject  to  lien 
In  said  note  and  deed  for  said  land  prayed 
tor  by  plaintiff."  Following  this,  tbe  plain- 
tiff denied  the  tuitions  In  defendants*  an- 
swer, and  pleaded  tbat  the  note  set  up  by 
ttaem  was,  before  the  note  sued  on  was  exe- 
cuted, fully  paid  off  and  discharged.  After- 
wards the  pl&intlff  filed  a  trial  amendment. 
In  wJiicb  he  alleged  that  the  note  set  up  In 
defendants'  answ^  was  given  for  a  part  of 
$700  paid  by  BoblnBon  and  Oaraett,  for  the 
land  fwnv^ed  by  tlie  deed  to  them  from  one 
Dnke  and  wife,  on  AprU  14,  1894;  that  af to- 
wards, on  or  about  June  4,  1894.  Bobinson 
and  Oarrett  had  a  fuU  and  final  settlement  of 
all  matters  then  between  them,  by  which 
Bobinson  deeded  to  Garrett  and  wife  all  his 
Interest  In  the  lands  mentioned,  and  consid- 
ered in  the  deeds  of  Dulce  to  Bobinson  and 
Oarrett,  and  on  such  settlement  tbe  note  set 
up  by  defendants  was  fully  settled  And  dis- 
charged by  said  deed,  and  was  part  of  the 
consideration  therefor;  and,  in  such  settle- 
ment, Garrett  made  Bobinson,  over  all  off- 
sets and  claims,  the  note  sued  on  by  plain- 
tiff. On  these  pleadings,  defendants  having 
dismissed  as  to  Mrs.  R  O.  0.  Bobinson,  the 
case  was  tried  before  a  Jury,  who  found  Sam 
Robinson  to  be  a  minor,  and  returned  a  ver- 
dict In  favor  of  plalutiff,  D.  T.  Robinson,  in 
Itae  sum  of  $421.50,  and  that  the  note  sued  on 
was  a  vendor's  lien  oa  tbe  land  described  In 
43  S.W.-19 


the  deed  from  Duke  and  wife  to  John  T.  Gar- 
rett and  D.  T.  Bobinson,  dated  January  30. 
1894.  Upon  this  verdict.  Judgment  was  ren- 
dered In  favor  ot  D.  T.  Bobinson,  as  next 
friend  ot  Sam  Bobinson,  for  tbe  tatter's  use 
and  benefit,  with  a  decree  foreclosing  a  vra* 
dor's  lieu  on  two  of  the  tracts  of  land  de- 
scribed in  plaintiflTs  petition^  from  whld> 
Judgment  we  have  this  app^ 

J.  H.  Turner,  for  appellants.  John  B.  Ar^ 
nold,  for  appellee 

NEILL,  J.  (after  stating  the  facts).  As, 
from  an  examination  and  consideration  of 
tbe  record,  we  concluded  it  was  our  duty  to 
reverse  the  Judgment,  we  have  made  a  state- 
ment of  the  pleadings  for  the  purpose  of 
calling  attention  to  defects  In  them,  so  that 
they  nlay  be  amended  before  another  trial. 
It  will  be  observed  that  Sam  Bobinson  is  tbe 
plaintiff  in  this  case,  and  whether  the  suit 
Is  prosecuted  by  bim  in  person,  or  by  him 
through  bis  next  friend,  so  long  as  be  al- 
leges he  Is  the  sole  owner  and  bolder  of  the 
note  sued  on,  he  can  be  the  only  plaintiff. 
Other  parties  could  have  come,  or  may  come, 
Into  the  suit,  upon  leave  of  the  court,  as  inter- 
veners, or  new  parties  conld  have  been  or 
may  be  made  defendants.  But  the  original 
defendants  could  not,  under  any  principle 
of  pleading,  elbow  Sam  out  of  the  way,  sub- 
stitute his  father  for  him  as  the  plaintiff, 
state  bis  cause  ot  action  for  him,  and  set 
up  a  defense  to  It,  as  was  done  in  this  case 
by  the  so-called  "cross  bill"  of  the  appel- 
lants. It  Is,  Indeed,  difficult  to  detHiuine 
from  the  pleadings,  evidence,  and  charge  of 
the  court  whether  the  case  tried  was  one 
In  which  Sam  Bobinson,  by  bis  next  friend, 
or  B.  T.  Bobinson  himself,  was  the  real  plain- 
tiff. It  would  seem,  howevM*,  without  look- 
ing to  the  Judgment,  that  it  was  tried  on 
the  assumption  that  D.  T.  Bobinson  was 
Mmself  the  real  plaintiff  In  the  action.  The 
evidence  Is  uncontroverted  that  tbe  note 
sued  upon  was  transferred  after  maturity 
by  the  Indorsement  of  the  payee  to  tbe  real 
plaintiff,  8am  Bobinson.  This  made  him 
its  owner.  Having  received  It  after  maturi- 
ty, the  note  was  subject  In  bis  bonds  to  all 
offsets  and  defenses  that  the  makers  had, 
before  It  was  transferred,  against  tbe  orlg- 
ibal  payees.  And  as  such  offset  was  plead- 
ed by  the  defendants  against  D.  T.  Bobin- 
son. as  though  be  were  tbe  real  plaintiff,  and 
such  pleadings  were  not  excepted  to.  we 
would  not  be  Inclined  to  dlsttirb  the  Judg- 
ment In  favor  of  Sam  Bobinson,  were  it 
not  for  otlier  errors  wbldi  require  Its  te- 
versfll. 

It  Is  not  for  us  to  go  back  to  the  rat-trap 
enterprise  from  whlob  Vm  transactions  cul- 
minating in  this  suit  originated,  and  state 
fully  the  evidence  adduced  on  the  trial.  It 
is  sufficient  to  say  that  the  appellant  Jolm 
T.  Garrett  and  D.  T.  Bobinson  were  part- 
ners In  explplUng  a  rat  trap,  on  wbicb  .tbe 
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former  had  obtained  a  patent,  and,  as  anch 
partner!,  had  acqnlred  certain  lands  upon 
which  the  Hen  Is  claimed  In  this  case.  The 
note  described  In  the  answer  of  appellant 
was  made  to  .him  by  D.  T.  Robinson  and 
wife  for  Robinson's  part  of  the  cash  ad- 
ranced  the  partnership  by  appellant  for  the 
purchase  of  some  of  the  lands.  This  note 
appellant  has  held  from  the  date  of  Its  exe- 
cution until  the  case  was  tried.  The  con- 
tention of  D.  T.  Robinson,  by  his  pleading 
and  upon  the  trial,  Is  that  this  note  was  sat- 
isfied and  extinguished  by  the  sale  of  the 
lands  for  which  the  note  sued  on  was  exe- 
cuted, and  that  Its  satisfaction  was  a  part 
of  the  consideration  received  by  Robinson 
for  the  sale  of  the  land  to  Garrett  The 
deed  from  the  former  to  the  latter  recites  a 
cash  consideration  of  $300,  and  the  promis- 
sory note  for  $300,  which  is  the  one  plaintiff 
sued  on.  D.  T.  Robinson  was  permitted  to 
testify,  over  appellants*  objections,  that  the 
note  set  up  by  appellants  in  their  answer 
was  paid  off  and  settled  by  the  couTeyance 
or  deed  made  by  him  to  them,  above  referred 
to;  the  objections  being  that  the  deed  con- 
tained the  terms  and  conditions  on  which 
the  same  was  made  In  plain  and  unambtgu- 
ons  language,  recited  a  contract  complete 
within  itself,  and  that  such  testimony  tend- 
ed to  vary  and  contradict  Its  terms,  and  was, 
in  the  absence  of  pleadings  setting  up  fraud 
or  mistake.  Inadmissible.  The  admission  of 
the  testimony  is  assigned  as  error.  The 
assignment  is  not  well  taken.  In  actions  of 
this  character  between  the  parties  to  a  deed, 
oral  testimony  is  admissible  to  prove  the 
true  consideration,  whatever  may  be  the 
consideration  recited  In  the  Instrument 
UuUer  V.  roust  81  Tex.  180,  16  S.  W.  9M; 
Taylor  r.  Merrill,  64  Tex.  404;  McLean  t. 
Bills,  79  Tex.  398,  15  S.  W.  894. 

In  its  charge,  the  court  Instructed  the  jury 
to  ascertain  whether  or  not  the  note  set 
up  by  defendants  In  their  answer  was  set- 
tled by  the  deed  from  Robinson  to  them, 
and,  If  it  was  so  settled,  to  find  for  plain- 
tlft.  This  is  objected  to,  upon  the  ground 
that  there  was  no  testimony  tending  to 
show  that  the  note  was  settled  in  that  way. 
It  is  also  cmnplalned  In  another  assignment 
that  the  verdict  Is  contrary  to  the  evidence, 
in  that  there  was  no  evidence  to  show  that 
the  note  referred  to  was  settled  In  said 
transaction,  and  that  a  new  trial  should 
have  been  granted  on  that  ground.  D.  T. 
Robinson  testified  that  he  did  not  remember 
that  the  note,  as  such,  was  mentioned  In 
the  transaction;  that  he  did  not  think  It 
was;  that  It  was  his  carelessness  In  not  tak- 
ing it  up,  but  that  he  never  thought  of  it 
The  defendants  testified  that  said  note  was 
no  part  of  the  consideration  for  the  deed, 
and  that  it  was  not  mentioned  during  the 
negotiations  of  the  trade,  and  was  never 
demanded  by  Robinson.  If,  as  the  testimo- 
ny of  both  the  parties  shows,  the  note  in 
qneotlon  waa  never  mentioned  l)f  either  in 


the  transaction,  we  cannot  we  how  It  could 
have  been  settled  or  extinguished  by  it. 
While  there  may  have  been  soma  testimony 
upon  the  issue  submitted  by  the  part  of  the 
charge  complained  of,  yet  we  believe  that 
the  evidence  Is  wholly  insufficient  to  show 
that  the  note  was  settled  In  the  transactlOD. 
We  think,  therefore,  that  the  court  erred 
In  not  granting  a  new  trial  for  that  reason. 
Such  other  errors  as  are  assigned  will  not 
likely  arise  upon  another  trial.  For  the  rea- 
son Indicated,  the  judgment  of  the  district 
court  la  reversed,  and  the  cause  remanded. 


UNSWORTH  V.  STRAUGHAM,  Judge,  et  al. 

(Court  of  CivU  Appeals  of  Texas.   Dee.  81 

1897.) 

Appbal— Arriaiiaaca. 
Where  no  brief  is  filed  tor  tither  party  a 
ease  which  shows  no  fundamental  errors  in  its 

record  wUl  he  afilrmed. 

Appeal  from  district  court,  Tyler  county; 
Stephen  P.  West  Judge. 

Action  by  J.  R.  Unsworth  against  J.  P. 
Straughan,  as  coun^  Judge,  and  Mr.  Dlea, 
as  county  attorney,  to  have  an  election  de- 
clared void.  From  a  judgment  ixx  defend- 
ants, plaintiff  appeals.  Affirmed. 

NEILL,  J.  This  suit  was  brought  by  ap- 
pellant against  J.  P.  Straughan,  as  county 
judge  of  Tyler  county,  and  Mr.  Dies,  as 
coun^  attorney  of  said  county,  to  have  an 
election  held  In  l^ler  county  on  the  11th  day 
of  July,  1896,  to  determine  whether  or  not 
the  sale  of  Intoxlcathig  liquors  should  be 
prohibited  in  said  county,  declared  void,  on 
account  of  certain  alleged  frauds  and  irregu- 
larities, and  to  enjoin  appellees  from  the 
publication  of  the  result  of  the  election  until 
the  question  of  ite  validity  could  l>e  adjudi- 
cated. The  cause  was  tried  by  the  court 
without  a  jury,  and  the  trial  resulted  In  a 
judgment  in  fftvor  (tf  appellees,  opholdlng 
the  validity  of  the  election,  lliere  Is  no  brief 
filed  either  by  appellant  or  ai^Dees,  and  we 
have  examined  the  record  only  for  fundamental 
errors;  and,  finding  none,  we  affirm  tbe  Judg- 
ment of  the  district  court 


GUNN  et  aL  V.  WTNNIQ  et  al.» 
(Oonrt  of  GMI  Appeals  of  Texas.  Tune  10. 

1897.) 

HOMBBTBAD— SSLICTION— ASAItnONlIBllT—  dTBIT- 
TIOH— DboLARATIOKS  IN  INTXBESI^ 
INSTROOTIOHBW 

1.  Husband  and  wife  left  their  farm,  and 
bonght  a  faoase  In  town,  and  resided  there  for 
eight  years,  and,  the  night  prior  to  tiie  levy  of 

an  attachment  nn  tbe  farm,  moved  back  to  it 
and  claimed  It  as  their  homestead.    HHd,  that 


>  Writ  of  error  detded  by  s^enw  court. 
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erideDce  Out  when  Ibe  hasband  purchased  the 
fowit  hoOM  be  did  not  intend  to  ab-indon  the  tann 
homestead,  bat  moTed  to  town  to  educate  bia 
daOdren,  is  admissible,  tbere  being  no  such  abao- 
domnent  of  the  homestead  aa  would  prednoe 
Aem  from  ihowinv  their  intention. 

2.  When  husband  and  wife  are  In  accord,  eri- 
dence  of  the  intention  of  the  wife  in  regard  to 
the  selection  of  a  homestead  Is  admfsuble,  aa 
pointiosT  to  the  intention  of  the  husband. 

3.  Wbere  Beveral  contiKUOus  tracts  of  land, 
purchased  at  different  Umea.  and  in  the  aggregate 
much  larger  than  a  homestead,  are  cultivated 
and  used  the  owner  without  distinction  as  to 
artificial  lines  separating  them,  and  the  owner 
is  not  called  upon  to  designate  what  portions  he 
will  claim  as  a  homestead  until  a  coutroversy 
arises  in  relation  thereto,  a  charge  which  fails 
to  define  to  the  jnrr  what  naes  most  be  made  of 
Muid  in  order  to  make  It  a  part  of  the  homestead 
is  not  ndseading. 

4.  A  cbofKe  that  a  homestead  claimants  Inten- 
tion not  to  abandon  bis  farm  home  upon  bis  re- 
moval to  the  cit7,  and  his  purpose  to  return  to  It 
and  reoccupy  it  aa  a  homeetead,  most  have  been  a 
eoDtinuoos,  abiding  intention  and  purpose,  fair- 
ly presents  Ae  Idea  of  a  request  that  If,  at  any 
time  after  Us  rrawral  from  the  farm  to  town, 
be  formed  an  intention  to  abandon  the  old  home- 
stead, the  formation  of  such  an  intention  worked 
an  abandonment  of  the  country  homestead. 

5.  A  iveclal  charge  Is  mtrperlr  refused  where 
the  graeral  diarge  falrij  embrace*  the  aame 
point 

6.  Where  one  moved  upon  land  the  day  before 
an  attachment  was  levied  thereon,  and  claimed 
it  aa  his  homestead,  his  declaraHon,  made  after 
tbe  attachment  had  been  levied,  but  before  he 
knew  of  It,  that  he  intoided  to  stay  there  nntfl 
he  died,  la  admissible. 

Appeal  from  district  court,  Lamar  cotmtj; 
B.  D.  UcGMlan,  Judge. 

Trespass  to  try  title  by  W.  T.  Gunn  and 
others  against  A.  B.  Wynne  and  otIieriL 
From  a  Judgment  for  certain  of  the  defend- 
ants, plaintiffs  appeaL  Affirmed. 

Burdett  &  Connor  and  Hale  A  Hale,  tor 
appellants.  Park  &  Birmingham  and'BL  D. 
Scales,  for  iqqpeUees, 

FINLET,  J.  This  la  aa  action  of  trespSM 
to  try  title  to  the  several  tracts  of  land  de- 
scribed In  plaintiffs'  second  supplemental  pe- 
tition, brought  by  plaintiffs  against  all  the 
defendants.  In  said  supplemental  petition, 
plaintiffs  admitted  that  the  laud  described 
therein  and  In  their  original  peUtlon  was  for 
many  years  the  homestead  of  Wynne  and 
wife,  and  that  they  used  and  occupied  It  for 
many  years  as  such;  and  they  further  al- 
leged that  said  premises  so  occupied  and 
used  as  their  homestead  had  long  since  been 
abandoned  as  their  homestead,  and  had  not 
been  used  and  occupied  1^  them  as  a  home- 
stead for  a  long  period  of  years;  that  said 
property  was  rttuated  In  the  country,  and 
not  In  a  town  or  a  or  a  Tillage;  that 
about  the  year  188B  the  defendant  A.  B. 
Wynne  bought  a  house  and  lot  In  the  of 
Paris  (wlthtai  Its  corporate  llmlto),  and  that 
he  and  his  wlf^  about  that  year,  together 
with  their  family,  moved  to  town,  and  irent 
Into  and  on  said  premises  In  town,  and  oo- 
capled  the  same  aa  their  homestead  con  tin  u- 
ously  since  then,  using  and  claiming  It  as 


their  homestead.  Tbas  further  alleged  that 
Wynne  and  wife  entirely  and  permanently 
abandoned  the  property  In  controversy  as  a 
hommtead  and  place  of  residence  about  Bliqr 
5,  188S,  at  which  time  tb^  moved  to  town, 
and  have  nevw  since  resided  on  any  of  the 
land  In  controversy,  or  In  any  manner  used 
it  as  their  homestead  since  their  removal  to 
the  house  and  lot  In  Paris.  Plaintiffs  fur* 
ther  alleged  that  on  December  81, 1893,  O.  a 
and  BL  S.  Connor,  as  the  escecutors  of  W.  B. 
Alkln,  deceased,  sued  out  a  writ  of  attach- 
ment against  the  defendant  A.  R  Wynne, 
out  of  the  district  court  of  Lamar  county, 
Tbx.,  In  cause  No.  5,717,  wherein  O.  0.  Oonr 
nor  and  E.  B.  Oonnor,  executors  (tf  W.  K 
Alkln,  deceased,  were  plaintiffs,  and  George 
M.  Settle,  W.  T.  Gunn,  and  A,  B.  Wynne 
woe  defendants,  which  said  writ  of  attach- 
ment was  levied  on  all  the  lands  In  oontro- 
v«ny  on  December  81,  1808,  at  8:45  o'clock 
p.  m.,  aa  the  property  of  said  A.  B.  Wjmne; 
and  that  on  April  S,  18M,  said  plaintiffs  In 
said  cause  recovered  Judgment  against  said 
defendants  for  the  sum  of  92,888.38,  with  10 
per  cent  Interest  from  said  date,  and  all 
costo  of  suit,  uid  foreclosing  lAie  attachment 
Hen  on  sidd  property,  and  that  subsequently 
the  land  was  duly  sold  according  to  law  by 
virtue  of  an  order  of  sale  Issued  on  said 
Judgment,  at  which  sale  plaintiffs  became 
the  purchasers,  and  on  July  8, 18M,  the  sher^ 
Iff  of  Lamar  county  made  a  deed  to  said 
plalntiffa  for  said  land,  upon  their  complying 
with  their  bid  at  said  sale.  Said  deed  con- 
veyed all  the  right,  title,  and  Interest  that 
said  A.  B.  Wynne  bad  In  said  lands  on  De- 
cember 81,  1808.  They  further  alleged, 
showlitf  oUier  suits  against  A.  B.  Wynne 
and  other  parties,  and  levy  of  attachments 
upon  the  lands  In  controversy,  Judgment 
fOredostav  attachments,  and  sale  undw  said 
Judgments  and  deed  by  sheriff  to  these 
plaintiffs.  All  the  defendants,  exc^t  A.  Bw. 
Wynne  and  BL  O.  Wtkoa  and  Kyant  Hester 
and  Catherine  Hester,  filed  a  disclaimer  as 
to  all  of  said  land.  Defendants  Bryant  Hes- 
ter  and  Catherine  Hester  made  default.  D»- 
fendanto  A.  B.  Wynne  and  BL  0.  Wynne  an- 
swered by  general  demurm  and  idea  of  not 
guilty,  and  pleaded  specially  that  two  of  the 
tracts  sued  for,  and  fully  described  in  thdr 
answer,  were  the  homestead  of  said  defend- 
ants, uid  bad  been  such  for  more  than  20 
years.  They  also  filed  an  admission  that 
idalntlffs  had  a  good  cause  of  action  as  set 
forih  In  the  petition,  except  ao  far  as  It 
might  be  defeated  In  whole  or  In  part  by  the 
facts  of  the  answer  filed  by  them.  D^nd* 
ants  were  given  the  right  to  open  and  con- 
clude In  the  evidence  and  argument  Thero 
was  a  trial  by  Jury  between  plaintiffs  and 
defendants  A.  R  Wynne  and  B.  O.  Wynne, 
and  a  vwdlct  In  favor  of  plaintiffs  for  all 
the  land  sued  for,  acept  the  land  described 
In  said  defendants'  answer,  and  a  verdict  in 
favor  Of  said  defendants  for  said  land. 
There  was  a  Jo^ment  in  ftiror^  plalntUts 
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againit  all  of  the  defendants  except  Wynne 
and  wife  for  all  of  the  land  sned  for,  and 
against  Wynne  and  wife  for  all  tlie  land  ex- 
cept the  land  described  in  their  said  answer, 
and  In  their  favor  for  said  land  claimed  by 
them  as  homestead.  From  this  Judgmmt 
the  plaintiffs  have  appealed. 

The  Issues  of  fact  which  were  Involved  up- 
on the  trial,  which  arose  under  the  pleadings 
and  evidence,  and  are  ihvolred  In  the  v^ 
diet  and  Judgment,  are  as  follows:  (1)  Did 
the  appellees  ever  abandon  their  country 
homestead?  (2)  If  the  country  homestead 
was  ever  abandoned  by  appellees,  did  they 
re-enter  and  occupy  the  property  in  good 
faith,  with  the  Intention  of  again  malting  It 
tbeir  homestesd,  prior  to  the  time  that  the 
writs  of  attachment  under  which  appellants 
claim  were  levied  upon  it?  There  was  suffi- 
cient evidence  adduced  upon  the  trial  to 
warrant  the  Jury  in  reaching  afflrmative  an- 
swers to  each  of  these  questions,  and  hence 
we  con<dnde  that  the  property  involved  upon 
this  appeal  was  the  homestead  of  appellees 
at  the  time  the  writs  under  which  appellants 
claim  were  levied  upon  the  property.  The 
general  ccmclnslon  of  taw  necessarily  fol- 
lows, that  the  property  being  the  homestead, 
and  as  such  exempt  from  forced  sale,  under 
(he  coDStltntlon  and  laws  of  this  state,  no 
title  passed  to  appellants  ^  reason  of  the 
sales  under  the  writs  of  attachment,  and 
therefore  plaintiffs  were  not  entitled  to  re- 
oover.  We  will  notice  tilie  points  raised  by 
assignments  of  error: 

*rbe  first,  second,  fourth,  and  sixth  assign- 
ments of  error,  each  relating  to  the  subject 
-of  the  court's  action  in  admitting  evidence 
tending  to  show  that  when  A.  B.  Wynne  pnr> 
chased  the  house  and  lot  In  Paris,  and  re- 
moved to  it  with  his  family,  he  did  not  In- 
tmd  to  abandon  his  old  homestead  in  the 
country,  but  moved  to  Paris  for  the  purpose 
of  educating  bis  children,  and  with  the  In- 
tention of  returning  to  his  country  home- 
stead after  this  object  was  accomplished,  are 
grouped  together  and  presented  by  appel- 
lants. Under  these  assignments  It  is  urged 
that  the  purchase  of  the  residence  In  the 
town  of  Parts,  the  leaving  of  the  homestead 
In  the  country,  and  occupancy  of  the  town 
residence  for  such  a  considerable  time  as  was 
necessary  to  be  consumed  in  the  education  of 
the  children  of  the  family,  worked  an  aban- 
•donment  of  the  country  homestead,  regard- 
less of  the  Intention  of  the  appellees.  We 
dlscuBsed  this  question,  and  decided  It  ad- 
versely to  appellants,  In  the  case  of  Baum  t. 
WUUams,  41  S.  W.  840.  decided  by  this  court 
May  8,  18G7,  and  not  yet  offldally  reported. 
The  question  is  also  discussed,  to  some  ex- 
tent, and  the  same  views  expressed  In  the 
^ase  of  Mortgage  Co.  v.  Scripture  (Tex.  Civ. 
App.)  40  S.  W.  210.  See,  also.  Relnsteln  v. 
Daniels,  75  Tex.  640,  13  S.  W.  21;  Wagon 
■Co.  v.  Kennedy,  75  Tex.  212,  13  S.  W.  28;  C. 
Anltman  ft  Co.  v.  Allen  (Tex.  Ctv.  App.)  38  6. 
W.  67B;  Farmer  t.  Hale  (Tex.  OIt.  App.)  87 


a.  W.  104;  Graves  v.  Campb^  74  Tex.  579. 

12  S.  W.  238;  RnlllQs  v.  O'Parrel,  77  Tex.  95. 

13  S.  W.  1021;  Cantlne  v.  Dennis  (Tex.  Civ. 
App.)  37  S.  W.  187;  Locke  v.  Bonnell.  Id,  230. 

The  third  and  fifth  asslgimaents  challenge 
the  action  of  the  court  in  admitting  evidence 
tending  to  show  that  the  Intention  of  the 
wife,  E.  O.  Wynne,  in  removing  with  her  htis- 
band  to  the  house  and  lot  in  Paris,  and  living 
there,  with  their  family,  was  not  an  abandon- 
ment of  the  homestead,  but  was  for  the  tem- 
porary purpose  of  the  education  of  their  chil- 
dren In  Paris,  and  a  purpose  to  return  to  and 
reoccupy  the  country  home  as  their  home- 
stead. The  Idea  presented  under  these  as- 
signments Is  that  the  husband  has  the  right 
to  select  the  homestead  of  the  family,  and 
that  the  Intentions  of  the  wife  should  have 
no  controlling  effect  In  the  solution  of  the 
question  of  whether  there  was  an  abandon- 
ment If  this  were  a  case  wb^e  the  hus- 
band and  wife  were  not  In  accord  in  their 
Intentions  and  purposes  relating  to  the  home- 
stead, the  proposition  might  be  urged  witb 
some  force.  But  In  this  case  the  husband 
and  wife  were  shown  to  be  In  perfect  agree- 
ment, and  the  intentions  and  expressions  of 
the  wife  as  to  their  common  purpose  and  In- 
tention were  pertinent  and  material  testi- 
mony In  support  of  the  appellees*  claim  of 
homestead.  Upon  this  feature  of  the  case 
the  court  charged  the  Jury:  "Ton  are  In- 
structed that  the  husband  has  the  right  and 
power,  without  the  concurrence  of  his  wife, 
to  detwmlne  upon  which  of  several  tracts  of 
lands  or  land  owned  by  him,  which  will  be 
the  homestead  of  himself  and  family;  and 
although,  in  the  preceding  portions  of  this 
charge,  the  term  'defendants'  Is  used,  for  the 
sake  of  convenience,  In  speaking  of  the  In- 
tent and  purpose  of  A.  B.  Wynne  and  his 
wife  in  moving  to  Paris,  and  their  Intent  and 
purpose  to  abandon  or  not  abandon  the  place 
In  the  country  as  their  homestead,  and  their 
intent  and  purpose  in  reoccnpying  their  pla.ee 
In  the  country,  I  Instruct  yon,  nevertheless, 
that  the  intent  and  purpose  of  A.  B.  Wynne 
must  control;  and  yon  must  look  alone  to  hli 
Intent  and  purpose,  In  passing  upon  the  ques- 
tions presented  to  you,  as  to  what  the  inten- 
tions and  purposes  of  the  defendants  were  In 
any  particular  matter."  Under  this  charge 
of  the  court  the  Jury  could  only  look  to  the 
testimony  In  relation  to  the  Intentions  of  the 
wife  as  pointing  to  the  Intentions  of  the  hns- 
bnnd,  and  this  use  of  the  testimony  was  en- 
tirely legitimate. 

The  seventh,  e4ghth,  ninth,  and  twelfth  as- 
signments are  grouped  and  presented  togeth- 
er. They  relate  to  the  charge  of  the  court, 
and  the  substance  of  the  complaint  Is  that 
the  charge  was  misleading.  In  this:  that  there 
was  more  than  200  acres  (about  342)  belong- 
ing to  the  country  home,  portions  of  It  pur- 
chased at  different  times,  and  tite  court  failed 
to  define  to  the  jury  what  uses  must  be  made 
of  land  In  order  to  make  It  a  part  of  tbe 
homestead.   The  plalnttfltajp  th^  netUtoii, 

Digitized  by  LjOO^  IC 


Tex.) 


WYNNE. 


29B 


e^ressly  alleged  that  for  many  yean  prior 
to  the  remoTHl  of  tbe  detendaats  from  the 
coontry  fnto  town  the  laml  In  contoTersy  had 
been  the  homeRtead  of  tbe  defendants.  The 
uncontradicted  evidence  shows  that  the  200 
acres  of  land  claimed  by  defendants  In  their 
answer  as  their  homestead  was  a  part  of  the 
larger  tract  of  land  constituting  the  farm 
home  place  In  the  country.  The  evidence  fur- 
ther shows  that  the  land  had  been  cultivated 
and  used  by  appellees  and  their  tenants  with- 
out distinction  as  to  artificial  lines  separating 
the  dllCerent  tracts  which  were  bought  at  dif- 
ferent times,  and  that  all  of  the  tracts  were 
used  in  connection  with  the  mansion  house 
of  appellees,  and  were  eontlmious  to  It.  The 
uncontradicted  evidence  further  showed  that 
the  ISO  acres  (mailed  on  tbe  plat  as  170 
acres)  on  which  waa  situated  the  mansion 
house,  and  the  several  SO-acre  tracts  shown 
on  the  plat,  were  claimed  by  appellee  Wynne 
as  constttntlng  tbe  200  acres  to  which  be 
was  entitled  as  a  homestead.  The  uncontra- 
dicted evidence  further  showed  that,  prior 
to  the  levy  of  tbe  writs  of  attachment.  Wynne 
had  mortgaged  the  remalidng  portions  of  his 
farm  lands,  and  that,  at  the  time  the  writs 
of  attachment  were  levied,  Wynne  had  not 
been  called  upon  to  designate  what  portions 
of  his  land  he  would  claim  as  a  homestead, 
and  that  tbe  first  occasion  that  it  became 
necessary  for  lihQ  to  make  this  designation 
was  in  making  answer  to  this  suit,  when  he 
designated  the  hfnneitead  as  now  contended 
for.  The  assignments  are  not  wdl  taben. 
Freeman  t.  HamUlin,  1  Tex.  Civ.  App.  167,  21 

B.  w.  loia 

Tbe  tenth,  (deventh,  fourteenth,  fifteenth, 
seventeenth,  twentieth,  twenty-^rst.  and 
twenty-secmd  assignments  of  error,  touching 
tbe  action  of  tbe  court  in  giving  and  refusing 
ehaiges  on  the  question  of  the  purchase  by 
A.  B.  Wynne  of  a  house  and  lot  In  Paris,  his 
removal  to  It  and  occupancy  of  It  with  his 
fimdly  for  a  long  period  of  time,  and  the  in- 
tuition of  A.  B.  Wynne  and  tils  wife  In  so 
bnyino,  moving  to,  and  occupying  said  house 
and  lot,  are  grouped  and  presented  together. 
Under  these  assignments  it  Is  first  urged,  ss 
a  imposition,  that  tbe  purchase  of  the  house 
and  lot  In  Paris  by  Wynne,  and  bis  removal 
to  it  with  his  family,  and  his  occupancy  of  It 
as  his  residence  for  a  long  period  of  time, 
operated  as  a  conclusive  abandonment  of 
the  prior  homestead  in  the  country.  This 
proposition  we  have  noticed  heretofore,  and 
held  advera^  to  appellants.  It  Is  further 
urged,  as  a  proposition,  that  if  at  any  time 
after  his  ronoval  from  tbe  farm  to  town, 
Wynne  formed  an  Intention  to  abandon  the 
old  homestead  In  tbe  country,  and  make 
any  other  i^ce  his  home,  the  formation  and 
fntertaJnment  of  such  intention  worited  an 
abandonment  of  tbe  country  homestead.  The 
projiosition  is  a  sound  one,  but  tbe  assign- 
ments of  error  miAer  wblch  It  is  propounded 
eaottot  be  snstolned,  for  tbe  reason  that  tbe 
court,  in  Its  dtarge  to  the  Jniy,  fairly  pre- 


sented the  Idea  to  the  Jury  that  ttie  intentloo 
not  to  abandon  the  country  home,  and  pur- 
pose to  return  to  It  and  reoccut^  It  as  a 
homestead,  mnst  have  been  a  contlnaons, 
abiding  IntentloD  and  purpose. 

The  sixteenth  assignment  is  based  upon 
tbe  refusal  of  this  si>eclal  ehat^:  **lt  yoo 
believe  from  the  evidence  that  the  defend- 
ants A.  B.  Wynne  and  E.  O.  Wynne  ever  oc- 
cupied the  property  In  controversy  as  a 
home,  and  that  they  hod  abandoned  It  and 
appropriated  it  to  oUier  than  homestead  pur- 
poses at  the  time  of  the  levy  of  the  writs  of 
attachment,  or  either  of  them,  then  you  will 
find  for  the  plaintiffs,  unless  you  believe  that 
at  tbe  time  of  the  levies  the  defendants  had 
reapproprlated  said  land  for  homestead  pur- 
poses,  and  were  using  and  occupying  the 
same  as  a  home.  Then,  in  that  event,  you 
wm  find  for  the  defendants.  But  If  you  be- 
lieve from  the  evidence  that  the  defendants 
had  abandoned  the  land  in  controversy  for 
tbe  purposes  of  a  home,  and  that  at  the  time 
of  the  levies  they  were  using  and  occupying 
it  as  a  sham  and  pretext  to  shield  it  from 
the  creditors  of  A.  B.  Wynne,  then  yon  will 
find  for  the  plaintiffs."  Tbe  court.  In  its 
general  charge.  Instructed  the  jury  as  fol- 
lows: "On  the  other  hand,  if  you  find  that 
defendants  had  abandoned  said  200  acres  In 
tlie  country  as  their  homestead,  prior  to  saM 
levtas,  and  estabUsbed  their  homestead  la 
Parts;  and  If  you  should  further  find  that 
aftennuds,  and  l«lor  to  said  levy,  thegr,  with 
part  of  their  household  goods,  went  back  to 
reoccupy  their  said  place  In  the  country,  not 
for  tbe  purpose  of  permanently  abandoning 
their  town  i^ce  as  their  homestead,  and  to 
re-establtoh  their  homestead  permanently  on 
their  old  home  place  In  the  country,  but  only 
as  a  temporary  ^cpedient  fbr  the  purpose  of 
covering  up  from  creditors  of  A.  B.  Wynne, 
—then  you  will  find  tor  plaintiffs  the  aOft 
acres  described  in  defendants'  answw, 
which  Is  tbe  only  land  In  actual  controversy 
in  this  suit."  It  wUl  be  seen  that  the  mala 
charge  of  the  court  fairly  presented  the  very 
point  embraced  In  the  special  instruction  re- 
quested, and  it  was  therefore  not  error  in  the 
court  to  refuse  this  special  cbai^ 

The  twenty-fifth  assignment  of  error  to 
presented  as  a  proposition,  and  Is  as  fbltows: 
••The  court  erred  in  admitting  In  evidence, 
over  the  objections  of  plaintiffs,  the  testi- 
mony of  L  N.  Bailey  that  on  Tuesday  night 
following  the  levy  of  plaintiffs*  first  attach- 
ment, on  the  Sunday  preceding,  A.  B.  Wynne 
told  him  that  he  had  come  back  home,  te 
the  land  In  controversy,  and  that  he  IntendeA 
to  stay  there  until  be  died,  because  said  dec- 
laration was  a  self-serving  declaration  te 
bolster  up  his  claim  to  the  land  In  contro- 
versy, made  after  the  writ  of  attachment  un- 
der which  plaintiffs'  claim  bad  been  levied 
on  the  same."  Wynne  and  his  wife  left 
Paris  and  returned  to  their  country  home- 
stead Saturday  evening,  about  0  o'clock,  tak- 
ing with  them  some  articles,.^  fumltuxe 
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necessary  for  their  use.  At  the  time  he  did 
this,  he  knew  that  Settle  had  failed  In  busi- 
ness, and  that  he  (Wynne)  was  liable  on  a 
considerable  amount  of  Settle's  paper.  He 
apprehended  trouble  from  this  source,  and, 
under  advice,  returned  to  his  country  home, 
with  the  Tlew  of  giving  open  and  unmistak- 
able notice  that  the  same  was  his  home- 
stead. It  was  attempted  to  be  shown  that, 
in  going  back  to  the  country  home,  he 
<Wynne)  Intended  to  do  so  temporarily,  until 
danger  from  his  creditors  passed  away.  It 
was  further  shown  that  the  writs  of  attach- 
ment—or some  of  them— were  levied  on  the 
property  on  Sunday  evening,  at  8:4S.  The 
declarations  of  Wynne  testified  to  were 
made  on  Tuesday  evening,  at  which  time  he 
had  no  actual  knowledge  that  the  levies  had 
been  made  upon  his  country  home.  As  a 
general  rule,  self-serving  declarations  of  a 
party  are  not  admissible  as  evidence.  It  Is 
equally  well  settled  that  where  Intention  Is 
the  subject  of  Inquiry,  and  acts  are  admitted 
In  evidence  which  do  not  unmistakably  man- 
ifest their  true  Intent,  then  declarations  ac- 
companying such  acts,  and  explanatory  of 
them,  are  also  admissible.  Such  declara- 
tions are  admissible  without  regard  to  the 
question  of  whether  they  are  beneficial  or 
against  the  interest  of  the  party  making 
them.  The  adjudicated  cases  show  that 
courts  have  been  quite  liberal  in  the  admla- 
aion  of  declarations  of  the  parties  as  to  In- 
tention, and  such  declarations  are  generally 
admitted  on  the  question  of  domicile  and 
homestead,  unless  they  are  made  under  cir- 
cumstances which  manifest  a  self-serring 
purpose.  In  the  case  of  Gallagher  v.  Kel- 
ler, 87  Tex.  472,  29  S.  W.  ft47,  the  party 
claiming  the  homestead  was  allowed  to  show 
that,  after  the  levy  and  sale  of  the  prop- 
erty under  execution,  he  built  a  house  upon 
the  lot  previously  designated  by  blm  as  a 
homestead,  and  occupied  it  Here  the  act 
of  the  homestead  claimant  was  after  the 
rights  of  the  other  party  had  attached,  and 
yet  the  supreme  court  held  that  it  was  a 
proper  circumstance  to  be  considered  by  the 
Jury  In  determining  the  question  of  the  abid- 
ing Intention  to  use  the  property  as  a  home- 
stead. See,  also.  2  Whart  Bv.  §  1097,  pp. 
283,  294;  Thorndlke  v.  City  of  Boston,  1  Mete. 
(Mass.)  242;  KUbum  v.  Bennett,  8  Mete. 
(Mass.)  200.  The  court  did  not  err  in  admit- 
ting the  evidence. 

The  twenty-sixth  assignment  of  error  at- 
tacks the  verdict  as  not  being  supported  by 
the  evidence.  This  assignment  is  not  sus- 
tained by  the  record. 

The  twenty-seventh  assignment  Is  based 
upon  the  refusal  of  the  court  to  grant  appel- 
lants* motion  for  new  trial,  upon  the  ground 
of  the  admission  of  testimony  showing  the 
intention  of  the  wife.  This  proposition  has 
already  been  discussed. 

There  are  no  other  assifrnments  of  error 
presented.  We  find  no  error  la  the  Judg- 
ment, and  It  Is  therefore  atflrmed. 


LEWIS  V.  SMITH. 

^3oavt  of  Qva  Appeals  of  Texaa.  Dee.  IS, 

18&7J 

Juincw  at  TH>  Fbaos— Final  Jcdgment. 
In  justice's  court,  where  defendant  plea.d- 
ed  a  Bom  in  reconvention,  and  the  justice  ren- 
dered a  general  jndgmait  tor  plalatifF,  audi  judg- 
ment adjudicates  the  matter  ao  pleaded  as  fully 
as  if  it  had  given  jadgment  for  such  matter,  and 
then  deducted  It  from  the  amount  found  for 
I^aintifl. 

Bmn-  ftom  Galveston  eonnl^  court;  Wil- 
liam B.  Lockhart,  Judge. 

Action  by  W.  M.  Lewis  against  George  B. 
Smith.  From  an  order  dismissing  idaintlfTa 
appeal  to  the  county  court  he  bilngs  error. 
Reversed. 

S.  B.  TreBerant,  tot  j^^aXniM  in  error. 

FLY,  J.    Plaintiff  In  error  sued  defendant 
In  error  In  a  justice  court  on  an  account  for 
$152.25.    Defendant  In  error  pleaded  In  re- 
convention the  sum  of  $100.    The  Justice  of 
the  peace  rendered  judgment  In  terms  as  fol- 
lows:   "Feb.  3/96.    Cause  set  for  trial  Feb. 
7/96,  at  which  time  came  the  plaintiff  In  per- 
son and  by  attorney,  and  filed  amended  ac- 
count, and  the  defendant  appeared  In  per- 
son and  by  attorney,  and  filed  answer,  and 
then  came  on  to  be  heard  the  above-entitled 
cause.    Both  parties  announced  ready  for 
trial.    Jury  waived,  and  the  matters  in  con- 
troversy, as  well  of  fact  as  of  law,  submit- 
ted to  the  court;  and  the  court,  having  heard 
the  evidence  adduced,  and  the  argument  of 
counsel,  which  was  fully  understood  and 
considered,  gave  Judgment  for  the  plaintiff 
In  the  sum  of  80  cents.    It  la  therefore  con- 
sidered by  the  court  that  plaintiff,  W.  M. 
Lewis,  do  have  and  recover  of  and  from  de- 
fendant, Geo.  El  Smith,  the  sum  of  eigbty 
cents, '  together  with  his  costs  In  this  behalf 
expended,  for  which  he  may  have  execution. 
It  Is  further  ordered  that  execution  issue  for 
the  use  of  the  officers  of  court  against  each 
party,  respectively,  for  their  costs  in  this 
behalf  Incurred."    The  cause  was  appealed 
by  plaintiff  In  error  to  the  county  court, 
where  It  was  dismissed  on  the  ground  that 
the  plea  In  reconvention  not  having  beea 
disposed  of  In  the  justice  court,  there  was  no 
final  judgment    This  was  error.    Tbe  Judg- 
ment must  be  viewed  In  the  light  of  the 
pleadings,  and  clearly  disposed  of  the  whole 
matter  as  to  both  parties.    **Any  judgment 
or  decree  leaving  some  further  act  to  be 
done  by  the  court  before  the  rights  of  the 
parties  are  determined,  and  not  putting  an 
end  to  the  action  In  which  it  Is  entered,  Is 
interlocutory.    But,  If  it  so  completely  fixes 
the  rights  of  the  parties  that  the  court  ba» 
nothing  further  to  do  in  the  action,  then  It  is 
final."  Freem.  Judgm.  $  12.  The  effect  of  ttie 
judgment  was  to  settle  the  fact  that,  after 
allowing  defendant  In  error's  account  in  re- 
convention, and  weighing  the  other  facta  fa 
regard  to  the  matter,  defendant  In  error  waa 
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Indebted  to  appellant  In  the  snm  of  80  cents. 

It  settled  the  niatter  pleaded  In  reconven- 
^  ]1  Uon  as  fully  a?  If  it  bad  given  judgment  for 

the  sum  pleaded  In  reconTentlon,  and  tben 

deducted  It  from  the  amount  found  to  be 
.  due  plaintiff  in  error.  Tbe  Judgment  Is  r»- 
y  V  versed,  and  the  cause  remanded. 

■A;..   

:ei.£ 
aid  *: 

BRIN  T.  WACHUSBTT8  8HIBT  CO. 
t;  K     (Court  of  Ciyil  Appeals  of  Texas.   Not.  27, 

18»7.) 

PORBIOS  CORFORl.TtOXS — StATB  IjA.Wft— FUADise 
liE''  — Interstats  Com mskox— Actios  oh 
,  ^  AcoouxT— ArriDAViT. 

'  '       1.  A  foreign  corporation  sning  on  an  aeeount 

need  not  ^ow.  In  its  petition,  that  it  has  filed 
f     a  cop7  of  its  charter  in  the  office  of  the  secretary 

of  state,  and  procured  a  permit  to  do  bosiness  in 

tbe  state,  aa  reouired  by  Ber.  St.  189Q,  art.  74S, 
eel:   unless  the  petition  shows  that  the  transaction  In 

suit  took  place  in  Texas,  since  tbe  transaction 
"i,   wou!d  be  ^'interstate  commerce"  if  it  occurred 

outside  tbe  state,  and  the  statute*  requiring  a  per- 
!>  jnit  for  foreisTo  corporations  to  do  business 
•c;    would  not  appT;. 

] 2.  An  afflasTit  Terifring  an  account  on  which 
^"    suit  is  brooght,  whidb  does  not  complj  with  ReT. 

St  1885,  art.  Z323,  fai  that  it  does  not  aUege  that 

the  facts  stated  therem  are  "within  the  kdowI- 
r  V   edge  of  the  affiant,"  nor  that  "all  just  and  legal 

ol»ets,  credits,  and  oayments  hare  been  allow- 
f  "   ed,"  is  defectire.  and  will  not  support  a  Judg- 

ment  by  default 

^  Bmr  ficom  Blatiteuui  county  court;  John 
\'    Veaey,  Judge. 

Action  by  the  Wadmsetts  Shirt  Company 

affalnst  ISllis  Brln.  Prom  a  Judgment  by  de- 
^     fault  for  plaintiff,  defendant  brings  error. 

Reversed. 

Wm.  H.  Allen,  tot  plaintiff  in  error.  M<ff- 
row  ft  Boggeia,  tot  defendant  in  error. 


to  said  debtor  according  to  the  account  here- 
to attached.  The  deponent  further  says  that 
said  sum  is  Justly  due  to  said  corporation, 
and  that  it  has  not,  nor  has  any  other  person 
for  Its  benefit,  received  any  security  or  sat- 
isfaction whatever  for  said  claim.  Elmer  H. 
Bates. 

"Subscribed  and  sworn  to  before  me,  this 
24tb  day  of  November,  189G.  Wm.  A.  Put- 
man,  Notary  Public." 

On  January  20,  1897.  Judgment  by  default 
vras  taken  In  said  cause  upon  tbe  account 
sued  on  as  a  liquidated  claim,  and  from  this 
Judgment  the  plaintiff  in  error  baa  sued  out 
a  writ  of  error,  having  duly  filed  his  peti- 
tion and  bond. 

Plaintiff  in  error,  by  hli  first  assignment  of 
error  and  proposition  thereunder,  makes  the 
pohit  that  the  plaintiff  is  a  foreign  corpora- 
tion, and  the  petition  falls  to  show  or  allege 
that  It  had  filed  a  copy  of  Its  charter  in  the 
office  of  the  secretary  of  state  of  the  state  of 
Texas,  and  procured  a  permit  to  do  business 
In  this  state.  It  Is  not  alleged  In  tbe  petition 
that  the  plaintiff  had  procured  any  such  per- 
mit, or  filed  a  copy  of  its  charter  with  the 
secretary  of  state,  as  is  required  by  the  stat- 
utes of  Texas  (Rev.  St  1895,  art  745),  and 
therefore  plaintiff  In  error  Insists  It  cannot 
maintain  a  suit  In  this  state  (Id.  art  746). 
Tbe  petitiw  does  not  show  that  plaintiff  was 
transacting  business  or  soliciting  business  in 
this  state.  It  is  to  be  Inferred  from  the  rec- 
ord that  the  transaction  took  place  in  Massa- 
chusetts, and  Is  'interstate  commerce,"  and 
hence  the  statutes  of  this  state  requiring  the 
plaintiff  to  procure  a  permit  to  do  business  In 
this  state,  and  enjoining  a  penalty  for  failure 
80  to  do,  depriving  it  of  the  privilege  of 
maintaining  a  suit  or  action,  either  legal  or 
equitable,  la  any  of  the  courts  of  this  state, 
does  not  apply.  We  therefore  overrule  the 
first  assignment  of  error.  Bateman  v.  Milling 
Co.  (Tex.  Civ.  App.)  20  S.  W.  981;  Ly<m8- 
Thomas  Hardware  Co.  v.  Reading  Hardware 
Co.  (Tex.  Civ.  App.)  21  S.  W.  300;  Starch  Co. 
V.  Bateman  (Tex.  Civ.  App.)  22  S.  W.  771. 

The  second  asiignment  of  error  questions 
the  sufficiency  of  the  affidavit  attached  to  the 
account  to  support  a  Judgment  by  deftiQlt 
The  Judgment  shows  that  It  iras  a  Judgment 
by  default  and  rendered  solely  upon  tbe  af- 
fidavit attached  to  the  accotmt  Tbe  affidavit 
fails  to  comply  with  the  statute,  iu  that  It 
does  not  all^e  that  the  facta  stated  therein 
are  "within  the  knowledge  of  affiant"  nor 
does  it  state  that  "all  Just  and  legal  offsets, 
credits,  and  payments  have  been  allowed." 
Tbe  entire  affidavit  is  set  forth  In  the  state- 
ment above  given.  We  think  this  affidavit  is 
defective,  in  that  it  fails  to  show  that  the 
facts  stated  therein  are  within  the  knowledge 
of  affiant;  and,  further,  that  all  Just,  legal 
oflteeta,  credits,  and  payments  have  been  al- 
lowed. Rev.  St  1895,  art  2323;  Shandy  v. 
Conrales,  1  White  &  W.  Civ.  Cas.  Ot  App.  | 
235.  It  is  further  held  that  such  an  affidavit 
I  will  not  rapport  a  Judgment  1)7  d^ult  IMier 
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BOOKHOUT,  J.  The  defendant  In  error, 
the  Wachusetts  Shirt  Company,  as  plaintiff 
below,  sued  the  plaintiff  in  &tov,  GUIs  Brln, 
upon  an  account  for  merchandise  aggr^atr 
ing  $209.60,  in  the  county  court  of  Kaufman 
county.  The  account  is  attached  as  an  ex- 
hibit to  tbe  petition,  and  is  verified,  and  al- 
leged to  be  for  gooda,  wares,  and  merchandise 
sold  and  delivered;  but  no  allegation  is  made 
as  to  where  the  sale  took  place.  The  petition 
describes  the  plaintlfr  in  the  suit  as  a  private 
craiwratlon,  Incorporated  under  the  laws  of 
the  state  of  Massachusetts,  and  doing  busi- 
ness in  said  state.  The  affidavit  to  the  ac- 
count is  as  follows: 

"State  of  Massachusetts,  County  of  Worces- 
ter. ESmer  H.  Bates,  of  Leominster,  fn  said 
county,  iMlng  duly  sworn,  says  that  he  is 
the  treasurer  of  the  Wachusetts  Shirt  Co.,  a 
private  corporation  duly  organized  under  the 
laws  of  tbe  commonwealth  of  Massachu- 
setts, and  that  Kills  Brin,  of  Terrell. 
Texas,  Is  Justly  and  truly  Indebted  unto  said 
Wacbtuetts  Shirt  Co.  In  tbe  sum  of  $269.50 
orer  and  above  all  legal  ofltoets,  which 
amount  la  unpaid  and  owing;  that  the  con- 
sideration of  said  vHadm  is  merchandise  sold 
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T.  Endru,  1  White  A  W.  ar.  Cits.  Ot  ARk  I 
323.  The  ]iAlKm«nt  of  the  court  balow  Is  le- 
Tersed,  and  the  cause  remanded. 


TEMNEY  et  al.  t.  BALLARD.  WEBB  &  BUR- 
NETTB  HAT  CO.  et  al. ' 
(Court  of  Civil  Appeals  of  Texas.   Oct.  80. 
1897.) 

CoKPORATiONs—RBCEivitRS— Rights  of  Ciikditors 
— Sl-fficienot  of  Pbtitios. 

1.  Where  the  credltora  of  a  corporation  ratify 
an  arraasenirat  wherekv  partoership  nicceekU 
to  the  business,  assets,  and  uabilities  of  a  corpo- 
ration, aad  accept  sucfa  partnership  as  their  deot- 
ora  in  lieu  of  the  corporation,  they  waiTe  the 
right  to  have  a  receirer  appointed  to  administer 
the  assets  of  the  corporation  for  the  benefit  of  its 
creditors. 

2.  Such  creditors  are  In  no  position  to  Insist  i 
that  the  transfer  of  the  property  of  the  corpora-  | 
tion  was  not  authorized  by  law,  and  was  made  Id 
fraud  of  creditors. 

3.  Where  a  petition  filed  by  a  creditor  prays 
the  appointment  of  a  receirer  to  administer  the 
propertV  of  a  corporation,  and  the  prayer  is  suffi- 
cient for  any  relief  which  may  be  necessary  if 
the  receiver  be  anointed,  but  there  Is  no  spet-ific 
prayer  for  judgment  for  the  debt,  judgment  will  | 
not  be  rendered  where  the  appointment  of  the  , 
receiver  la  denied. 

Appeal  from  district  court,  Dallas,  coon-  j 
ty;  fidward  Gray,  Judge.  I 

Petition  for  receiver  filed  by  C.  H.  Tenney  [ 
&  Go.  and  others  against  the  BsUard.  Webb 
&   Btirnette   Hat    Company  and  others. 
There  was  Judgment  for  defendants,  and 
plaintifh  appeal.  Affirmed. 

Geo.  H.  Plowman  and  Alexandn*,  Clark  & 
Hall,  for  appellants.  Crawford  &  Crawford, 
for  apiwllees. 

■ 

Conclnslons  of  Fact 

RAINEY,  J.  The  evidence  la  sufficient  to 
support  the  conclusions  of  fact  of  the  court 
below,  and  the  same  are  adopted  as  the  con- 
clusions  of  this  court.  Said  conclusions  are 
as  follows:  "That  about  the  last  of  Febru- 
ary, 1895,  defendant  bat  company  was  heav- 
ily Indebted,  and  probably  Insolvent;  that  at 
this  time  George  S.  Ballard  and  Owen  D. 
Burnette  became  the  owners  of  all  the  capi- 
tal stock  of  aaid  company,  and  immediately 
caused  the  said  company,  through  unani- 
mous resolutions  of  Its  stockholders  and  di- 
rectors, to  transfer  all  of  Its  proper^,  of  all 
and  every  kind,  to  Owen  D.  Burnette,  for 
Ballard  &  Burnette,  which  latter-styled  firm 
was  then  formed  of  George  S.  Ballard  and 
Owen  D.  Burnette,  to  carry  out  the  business 
of  the  hat  company,  and  which  said  firm  as- 
sumed and  agreed  to  pay  all  of  the  debts  of 
the  hat  company;  that  plalntifta  were  the 
principal  creditors  at  that  time  of  the  bat 
company,  and  that  they  did  not,  nor  did  the 
other  creditors  of  the  hat  company,  know 
of  such  transfer,  or  agree  that  It  should  be 
made;  that  immediately  upon  making  said 
transfer  Ballard  &  Burnette  wrote  to  all  the 

1  Writ  of  error  denied  by  snpreme  conrt. 


creditors  of  the  hat  company,  advising  them 
thereof;  that,  in  addition  to  writing  to  plain- 
tiffs advising  them  of  the  change.  Mr.  Bal- 
lard went  to  New  York  about  the  1st  of 
April,  1896,  and  In  person  fully  advised 
plaintiffs  of  said  change,  and  of  all  the  facts 
causing  and  concerning  same;  that  by  the 
full  knowledge  of  all  the  facts  the  plaintiffs 
expressly,  and  by  their  actions  and  dealings 
with  the  parties  fully  and  completely,  rati- 
fied and  consented  to  such  transfer,  and  ac- 
cepted Ballard  &  Burnette  as  their  debtors 
Instead  of  the  hat  company,  and  the  first  In- 
timation of  a  different  dalm  on  the  plain- 
tiffs' part  was  the  filing  of  this  blU." 

Condusions  of  Law. 

1.  The  contention  of  appellants,  that  when 
a  corporation  ceases  to  do  business  the  prop- 
erty of  such  corporation  constitutes  a  trust 
fund  In  the  hands  of  the  directors  of  such 
corporation,  to  be  administered  by  tbem  tor 
the  benefit  of  Its  creditors,  la  a  correct  prin- 
ciple of  law.  Lyons-Thomas  Hardware  Co. 
V.  Perry  Stove  Manuf'g  Co.,  86  Tex.  143,  24 
a.  W.  16;  Bank  v.  Goolsby  (Tex.  CIt.  App.) 
35  3.  W.  713;  Rogers  v.  Lumber  Co.,  11  Tex. 
Civ.  App.  108,  33  S.  W.  312.  The  appellants, 
however,  are  not  In  a  position  ta  invol£S  this 
principle.  Being  advised  of  the  transfer  ot 
the  assets,  and  knowing  that  Ballard  &  Bur- 
nette, as  a  firm,  were  exercising  dominion 
over  the  same  as  owners  thereof,  and  not  as 
directors  of  said  corporation,  they  elected  to 
acc^t  said  firm  as  payors  of  the  debts  of 
the  bat  company.  By  this  election  they 
waived  the  right  to  have  the  assets  of  said 
cori>oration  administered  by  the  directors 
for  the  benefit  of  creditors,  and  therefore 
were  not  entitled  to  have  a  vee^Ter  ^point- 
ed. 

2.  It  Is  Insisted  that  the  transfer  of  said 
assets  was  not  authorised  by  law,  and,  fur- 
ther, that  It  was  made  in  fraud  of  creditors. 
We  will  not  enter  Into  a  discussion  of  the 
propositions  made  on  these  issues,  for  the 
reason  that  the  evidence  shows  that  appel- 
lants were  cognisant  of  the  situation,  and  ac- 
cepted the  same;  and,  as  it  Is  Immaterial  bow 
the  transaction  was  consummated*  th^  are 
not  in  a  position  to  complain. 

8.  Nor  do  we  think  the  contention  of  an>el- 
lants,  that  the  court  should  have  rendered 
Judgment  for  the  appellants  for  the  amount 
of  their  respective  debts  against  the  defend- 
ants, is  correct  lue  action  was  for  the  iqipolnt- 
ment  of  a  receiver  to  administer  the  proper- 
ty, and  the  petition  was  framed  with  that 
view.  The  prayer  was  sufficient  for*  any  re- 
lief necessary,  had  a  receiver  been  appoint- 
ed; but  there  was  no  specific  prayer  for 
Judgment  for  the  debts.  No  grounds  exist- 
ing for  the  appointment  of  a  receiver,  we 
are  of  opinion  that  there  was  no  error  in 
the  court's  not  rendering  Judgment  asalnst 
the  defendants  for  the  amount  of  the  debts 
claimed.    Judgment  affirmed. 
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OWEN  T.  CIBOLO  GREEK  MILL  &  MIN- 
ING 00.  et  aL 

(Conrt  of  CItD  Appeals  of  Texas.   Nov.  24, 
1807.) 

▲FraAIr— FaILORB  TO  FiLB  StATKUBNT  OF  FaOT^ 
COXTIXDANCB. 

1.  Rer.  6t  art.  1382,  aatfaorlziDS  the  review- 
Ids  court  to  consider  a  sCateiaeDt  of  facts,  whea 
aifaed,  approved,  and  S!ed  after  the  time  limit- 
ed, on  a  jihowiDg  of  diligence  to  obtain  the  same 
within  the  time,  does  not  anthorize  the  consid- 
eratloD  of  a  statement  of  facti  not  ilgned  or  ap- 
prored  at  all. 

2.  ^Vhere  appellant  had  over  a  month  in 
niiich  to  prepare  a  statement  of  facts,  and  he 
depended  therefor  on  attorneys  <n>ho  had,  with 
his  knowledge,  withdrawn  from  the  ease,  ontil 
{t  was  too  late  to  prepare  tike  statement  himseif, 
he  does  not  show  such  diligence  as  would  en- 
title him  to  have  the  judgment  rerersed  on  the 
ground  that  he  had  been  defeated  of  his  ri^t 
to  have  a  statement  of  facts. 

3.  Where  the  testimony  desired  In  an  appli- 
cation for  a  second  continuance  ia  alleged  to  be 
that  of  one  who  will  testify  to  sach  admissions 
of  another  as,  taken  with  other  testimony  in  the 
case,  will  show  that  certain  depositions  were 
not  fairly  taken,  and  that  cert^n  d^w^tions 
showing  the  genuineness  of  a  decree  "material 
to  the  case"  were  lost,  bat  the  application  does 
not  show  the  decree,  so  that  its  materiality  could 
be  passed  on,  the  application  is  insufflcient 

4.  Where  a  party  seeking  a  second  continuance 
diows  that  he  did  not  search  for  certain  lost 
depositions  until  the  day  of  trial,  that  he  had 
IS  days'  notice  of  the  time  of  trial,  and  that  the 
deponents  were  daring  tiiat  time  within  bis 
reach,  the  application  does  not  show  dne  dili- 
gence. 

Appeal  from  district  conil;  M  Paso  counts; 
C.  N.  Buckler,  Judge. 

Action  by  Ernest  Dole  Owen,  tmstee, 
against  ttae  Clbolo  Greek  Mill  &  Mining  Com- 
pany and  others.  From  a  judgment  tor  de- 
fendants, plaintiff  appeals.  Affirmed. 

JBmest  Dale  Owen  and  Seth  F.  Crews,  for 
appellant   BeaU  ft  Kemp,  for  ajj^leea. 

JAMES,  C.  J.  There  la  a  motion  to  strike 
out  the  statement  of  facts.  It  lacks  the  ap- 
proval of  the  district  Judge.  On  the  2d  of 
June,  1887,  the  motion  for  new  trial  was 
overruled,  and  an  order  made  allowing  10 
days  from  adjournment  in  which  to  prepare 
and  file  a  statement  of  facts. '  The  court  ad- 
journed on  June  26th.  The  following  day 
the  judge  left  for  Santa  Maria,  Cal.,  where 
his  family  were,  and  remained  away  during 
the  month  of  July,  and  probably  longer.  It 
is  admitted  that  the  statement  of  facta  was 
sent  by  appellant  to  Gl  Paso  by  express  from 
Chicago,  and  that  it  arrived  in  El  Paso  a 
day  or  two  after  the  ten  days,  but  was,  by 
arrangement  of  counsel,  fUed  as  of  the  6th 
of  July.  It  is  shown  that  appellant,  upon 
the  overruling  of  the  motion  for  new  trial, 
left  for  Chicago,  taking  with  him  some  of 
the  papers  in  the  case,  to  prepare  his  case 
for  appeal;  that,  after  the  adjournment  of 
the  conrt,  T.  J.  Beall,  one  of  appellees'  attor- 
neys, went  to  Chicago,  and  that  while  there, 
about  July  4th,  appellant  requested  him  to 
aid  htm  in  mair^ng  up  the  statement,  which 


was  done.  In  the  doing  of  this,  Mr.  Owen- 
stated,  as  explaining  why  the  preparation  of 
the  statement  had  been  delayed,  that  he  had* 
asked  Mr.  Surges  or  Mr.  Foster,  attomeya- 
at  KI  Paso,  to  prepare  It,  and  they  had  not 
done  so,  and  that  he  feared  the  statement 
would  not  reach  the  clerk  in  time,  and  re- 
quested Mr.  BeaU  to  agree  that  it  might  be 
filed  as  within  the  time  if  it  reached  there 
too  .late,  which  request  was  also  comidled' 
with.  AppeUunt  also,  after  the  statement  was 
filed,  requested  Mr.  BeaU  to  consent  that  the 
judge  might  sign  the  statement,  wliich  request 
was  declined.  It  appears  that,  although  the 
names  of  Mr.  Foster  and  Mr.  Burges  were 
signed  to  plaintifTs  (appellant's)  petition,  they 
took  no  part  in  the  trial  of  the  case,  but  had' 
withdrawn  therefrom,  and  did  not  represent 
him,  having  given  appellant  notice  of  their 
withdrawal.  Ai^Uant  makes  affidavit  that 
the  statement  was  prepared  substantially  as 
stated  by  Mr.  Beall;  that  he  left  M  Paso,  In^ 
mediately  after  the  trial,  for  Chicago;  that  be 
did  not  know  that  the  judge  contemidated 
leaving  the  state,  nor  did  he  learn  of  his  ab- 
sence In  time  to  proctire  his  signature,  or  rea- 
sonably attempt  to  do  so,  within  the  10  days; 
and  that,  under  these  circumstances,  no  dili- 
gence on  his  part,  or  of  any  attorney  connect- 
ed with  the  cause,  could  have  proctired  said' 
signature  within  the  time  limited;  and  that 
the  expected  departure  of  the  judge  was  un- 
known to  affiant,  or  to  either  of  his  attorneys; 
Article  1382,  Rev.  St.,  authorizes  this  court 
to  consider  a  statement  of  facts  (when  signed- 
and  approved  and  filed  after  the  time  llmited> 
upon  a  showing  being  made  to  the  satisfactloik' 
of  the  court  that  appellant  has  used  due  dili- 
gence to  obtain  the  approval  and  signature  or 
the  Judge  thereto,  and  to  ffie  same  within  the- 
tlme,  and  that  his  failure  to  so  file  the  same- 
Is  not  due  to  the  fault  or  laches  of  said  party 
or  his  attorney,  and  that  such  failure  was  the- 
result  of  causes  beyond  his  control.  In  tbla 
Instance  the  statement  Is  not  signed  and  ap- 
proved by  the  judge;  therefore  we  do  not 
think  the  authorization  given  In- the  above 
statute  extends  to  permitting  us  to  consider 
the  statement.  Rains  v.  Wheeler,  70  Tex. 
391,  13  8.  W.  824.  There  is  no  other  rale 
that  does  so  where  the  statement  Is  not  signr 
ed  by  the  Judge.  We  do  not  know  that  th» 
Judge  would  have  approved  the  same  had  It 
been  presented  to  him.  He  may  have  made 
out  a  different  statement,  as  he  is  authorized 
to  do.  It  has  been  suggested  In  this  state 
that  when  ai^ellant  has  failed  to  obtain  hla- 
statement,  and  has  exercised  the  high  degree 
of  statutory  diligence  required  In  such  case, 
and  has  been  defeated  In  his  right  to  have  a 
statement  of  facts,  he  Is  entitled  to  a  re- 
versal of  the  judgment,  and  to  have  the  cause 
remanded:  and  this  form  of  relief  Is  suggested 
by  appellant.  CoUlus  v.  Kay,  69  Tex.  365,  0 
3.  W.  318;  Railway  Co.  v.  Underwood,  07 
Tex.  590,  4  S.  W.  216;  Rains  v.  Wheeler,  su- 
pra. But  It  has  been  held  by  the  supreme 
conrt  that  anKllant  should  ra»rt  to  manda- 
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mus.  Osborne  v.  Prftther,  83  Tex.  211.  This 
has  not  been  attempted.  It  wonld  seem, 
howerer.  that  he  woald  not  be  entitled  to 
mandamus  when  It  appears  he  had  never  pla- 
ced himself  In  a  position  to  ask  the  signature 
and  approval  ot  the  Judge  to  the  statement 
In  time  to  file  it  as  required  by  law,  and  that, 
to  entitle  him  to  such  remedy,  he  should,  in 
any  event,  invoke  it  promptly.  We  are  of 
opinion,  upon  the  facts  shown  in  connection 
with  this  motion,  that  appelant  was  not  dlU- 
fent  He  bad  no  right  to  rely  on  the  attor- 
neys whom  he  meotlons  preparing  a  state- 
ment of  facts,  they  having,  with  his  knowl- 
edge, severed  all  connection  with  the  case 
prior  to  the  trial.  He  had  nearly  all  the 
month  of  June,  and  it  seems  did  not  com- 
mence preparing  the  statement,  which  could 
not  have  retiulred  much  time  to  prepare,  until 
the  4tfa  of  July,— a  time  too  late  for  it  to 
reach  El  Paso  In  time  tiad  the  Judge  been 
there.  We  think  the  motlui  should  be  sns- 
tabied. 

The  assignments  of  emur  neariy  all  de- 
pend  on  the  stat«nent  of  facts,  and  fall  with 
It  The  first  assignment  Is  to  errm  In  arec- 
mllng  apppellant's  second  application  for  con- 
tinuance. The  statute  requires  In  such  cases 
(a  aecond  aK>llcatlon)  that  the  materiality  of 
the  testimony  dealred  be  shown.  What  was 
expected  to  be  shown  by  the  testimony  of  the 
alleged  witness  Hall  was  not  stated.  As  to 
the  witness  Outhouse,  the  apidlcation  states 
that  WHIlam  Noyes,  the  general  manager  of 
tbe  Clbolo  Creek  ami  &  Mining  Company,  had 
admitted  to  the  witness  such  facts  as  show, 
together  with  othw  testimony  taken  hi  the 
case,  that  certain  depodtlons  had  not  been 
fairly  and  properly  taken.  This  was  not  snf- 
flcient  to  enable  the  court  to  pass  on  the  ma- 
teriality of  tbe  absent  testimony.  The  other 
ground  stated  was  that  certain  dq^sitlons 
taken  in  anotiier  cause  had  been  agreed  cotdd 
be  used  in  the  tilal  of  this  canse,  and,  when 
the  case  was  called  for  trial,  were  found  to  be 
lost;  that  by  two  of  the  depositions  appeUant 
would  show,  by  the  witnesses  testifying  as 
experts,  the  genuineness  of  a  decree  known 
as  the  "Bante  Barbara  Decree  of  Conflrma'- 
tlon"  of  tbe  grant  hi  question,  which  was 
stated  In  the  amplication  to  be  <me  of  tbe 
most  vital  points.  If  not  the  most  vital  point, 
in  Issue.  If  tbe  decree  was  vtOi  upon  its 
fftce,  the  testimony  sought  would  be  immate- 
rial; and  therefore  we  think  the  application, 
not  showing  the  decree,  did  not  place  tbe 
court  In  a  position  to  pass  on  the  materiality 
of  the  testimony.  Nor  does  it  appear  that 
appeUant  had  been  diligent  In  tbia  matter. 
It  appears  from  the  bill  of  exceptions  that  on 
May  11th  the  case  was  set  for  trial  on  May 
29th.  Appellant  states  In  his  application,  sub- 
stantially, that  he  did  not  make  search  for 
and  discover  the  loss  of  the  two  depositions 
until  May  29th,  and  shows  that  both  of  the 
deponents  had  testified  as  experts  that  said 
"decree"  was  genuine,  that  tbe  depositions 
woe  token  In  a  case  in  tbe  circuit  court  of 


the  United  States  at  El  Paso,  and  were  In  the 
custody  of  the  clerk  of  that  court,  and  that 
there  was  an  agreemoit  to  use  tbem  In  this 
case.  One  ot  the  witnesses  was  stated  to  re- 
side in  Chicago,  and  the  other  in  the  republic 
of  Mexico.  It  seems  to  us  that  appellant  was 
not  diligent  in  pmtponing  search  for  these 
depositions  from  May  11th  to  May  29th.  that 
pToptar  effort  in  the  preparation  of  his  case 
for  trial  would  have  led  to  the  knowledge  of 
their  loss  earlier  than  the  29th,  and  In  time, 
probably,  to  have  retaken  them,  or  at  least 
the  depositions  of  the  Chicago  witness.  Plain- 
tiff dismissed  bis  action,  but  the  case  was  held 
and  tried  on  defendants*  plea  In  reconven- 
tion. In  which  they  claimed  to  be  tbe  pos- 
sessors and  owners;  Iqr  fee-simple  title,  of 
certain  surveys,  and  averring  that  {^ntlff 
claimed  the  same  under  a  pretoided  grant  to 
Jose  Ignacio  BonquOlo,  wbl<A  was  a  cloud 
upon  thtir  title,  and  prayed  that  their  title 
be  established  by  decree,  and  said  grant  be 
declared  void.  The  validity  of  tbe  grant  was 
in  Issue  under  the  pleadings,  but,  wlthont 
said  decree  before  ns.  we  are  unable  to  asy 
that  tbe  testimony  of  the  said  witness  ms 
material,  or  that  the  conrt  wred  In  rising  a 
continuance  for  such  testimony. 

Nearly  all  the  aaalgiunents  of  error  raise 
the  question  whether  or  not  tbe  plea  In  recon- 
vention was  sufficient  to  support  proof  of  ti- 
tle hi  defendanta  We  take  It  that  the  In- 
sufficiency of  the  jileading  to  support  the 
judgment  rendered  Is  a  question  that  can  be 
raised  without  a  statement  of  facts,  but  this 
contendon  appellant  Is  not  well  taken.  It 
appears  tiiat  when  the  plaintiff  dismissed  his 
action  he  asked  to  be  allowed  to  file  a  plea 
of  not  gnllty  to  tbe  cross  bill,  which  the 
court,  on  objection,  refused  to  do,  on  the 
ground  that  the  plea  of  general  denial  on  his 
behalf  was  supplied  by  statute.  This  Is  true, 
and  he  Is  not  com^alnlng  that  he  was  not 
permitted  on  tbe  trial  to  avail  himself  of  any 
defensive  matter  that  he  bad.  Therefore 
there  Is  no  reason  to  give  effect  to  the  assign- 
ment on  tbis  subject  We  are  of  (pinion  that 
tbe  Judgment  should  be  affirmed. 


COBDILL  T.  MOORE. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  27, 
1897J 

Pdbuo  Lands— Applicatios  fob  Sbttleubnt — 
Instkuctions. 

1.  Aa  a  condition  precedent  to  acqntriny  title  to 
land  under  Gen.  Iaws  24th  L^.  p.  G3,  providiDK 
for  the  sale  of  state  iaods,  tlie  lands  must  be 
dnssifiod  and  placed  on  the  marlcet  for  sale,  and 
an  application  to  purchase  be  forwarded  to  the 
commtssioncr,  describing  the  land  desh^,  accom- 
panied by  the  affidavit  of  the  applicant  that  he 
desires  to  purciiase  tbe  land  as  a  hmne,  and  has 
in  good  faith  settled  thereon. 

2.  Where  one  seeks  to  acquire  title  to  land 
nnder  Gen.  Lhwb  24th  Leg.  p.  63,  {{  6,  9,  provid- 
ing for  the  sale  of  public  lands  to  acttiai  settlers, 
and  it  is  shown  tliat  the  land  was  made  subject 
to  sale  on  April  lOtb,  and  the  appUcatlou  and 
affidavit  of  the  psrty  seeking  tiue  bear  date 
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April  ISQi,  but  were  achuBr  nroni  to  in  March, 
the  affldflTit  waa  not  aufflcient  to  lapport  the  ap- 

plication. 

3.  In  trespass  to  try  title  by  one  claiming  no- 
der  a  settlement  on  pabllc  lands,  parauant  to  Oen. 
Laws  24th  lieg.  p.  63,  the  court  Instracted  that 
"a  bona  fide  settler,  within  the  meaning  of  tbe 
law,  Is  one  who  in  good  Jfaith  baa  actually  settled 
OD  the  land  for  the  purpose  of  a  home.  It  does  not 
mean  one  who,  by  acta  of  preparation,  merely 
manifests  a  parpose  to  settle  thereon  for  the  pur- 
pose of  a  home  at  some  future  time,  but  one  who 
has  already  settled  on  the  land  for  a  home. 
'Hie  word  'actually'  is  used  in  the  sense  of  'real,* 
and  not  'constructive'  or  Virtual,'  settlement." 
Held,  that  Bald  Instruction  is  argumentative, 
against  the  role  forbidding  instructions  against 
the  weigtit  of  tiie  eTidence,  and  too  frequently 
repeats  the  necessity  for  the  plaintiff  to  show 
himself  an  actual  itettler. 

4.  Where  an  application  is  made  for  purchase 
of  public  land  after  the  classification  is  made 
according  to  Gen.  Laws  24th  Leg.  p.  68,  t  B, 
but  before  the  filing  of  notification  of  said  dass- 
ification  by  the  commiaaion^,  as  provided  in 
section  6,  the  filing  of  the  notification  is  not  es- 
sential to  the  efficacy  of  the  classification,  or  to 
putting  the  land  on  the  market,  and  the  appU- 
cation  Is  not  losufflcient  tor  that  reason. 

Appeal  from  district  court;  Taylor  connty; 
T.  H.  Conner,  Judge. 

Action  by  J.  S.  CJordlll  against  J.  W.  Moore. 
From  a  Judgment  for  defdndiuit,  the  plain- 
tiff appeals.  Reversed. 

KIrby  &  Klrby  and  H.  h.  BenUey,  for  ap- 
pellant. J.  M.  WogBtaff  and  D.  G.  Hill,  tor 
nppellee. 

TARLTON,  0.  J.  The  appellant,  J.  & 
Gordill,  as  plaintiff,  brought  this  suit  of  tree* 
pass  to  try  title  against  the  appellee,  J.  W. 
Moore,  as  defendant,  to  recover  a  section  of 
land.  The  sorvey  is  one  of  the  public  tree 
school  sections,  the  legal  title  to  which  Is  In 
the  state.  Each  party  claims  as  a  purchas- 
er, under  the  provisions  of  the  act  of  April 
4, 1S05.  See  Gen.  Laws  21th  Leg.  p.  68.  Aft- 
er plea  ot  not  guilty,  the  defendant,  by  way 
ot  croM  action,  asserted  his  ownership  ot  the 
land  In  controversy,  his  actual  settlement  up- 
on it  at  the  date  ot  the  suit  and  at  the  time 
that  It  was  put  upon  the  market,  and  his 
poKhase  from  the  state;  praying  that  the 
dalm  of  the  plaintiff  be  canceled,  and  that 
defendant  be  awarded  his  writ  of  posses- 
sion. The  jury  returned  a  verdict  for  the 
defendant,  upon  which  judgment  was  ren- 
dered In  accordance  with  his  prayer.  Sec- 
tion 6  of  the  act  In  question  contains  the 
following  provision:  "When  any  portion  of 
the  said  land  has  been  classified  to  the  satis- 
faction of  the  commissioner,  under  the  pro- 
visions of  this  act  or  former  laws,  such  land 
aball  be  subject  to  sale,  but  to  actual  set- 
tlers only.  •  •  •"  Section  9  contains  the 
ft^owlng  provision:  "Any  person  desiring 
to  purchase  land  In  accordance  with  the  pro- 
visions of  this  act  shall  forward  his  appli- 
cation  to  the  commissioner,  describing  the 
land  sought  to  be  purchased,  wbich  appli- 
cation shall  be  accompanied  with  the  affida- 
vit of  the  applicant  In  effect  that  he  desires 
to  purchase  the  land  for  a  home,  and  has  In 


good  faith  setfled  thereon.  •  •  It  Is 
thus  manifest  that,  as  a  condition  precedent 
to  the  acquisition  of  title  under  this  act.  the 
land  must  have  been  placed  upon  the  mar 
ket,  and  an  application  such  as  above  de- 
scribed must  have  been  made  by  tiie  person 
desiring  to  purchase.  In  this  case  the  on- 
disputed  evidence  shows  that  the  required 
classification  was  made,  and  that  the  land 
became  subject  to  sale  on  April  16,  18Q6; 
and,  further,  that  while  the  application  of 
the  appellee  In  terms  puxporte  to  be  in  ac- 
cordance with  the  provlstons  of  the  act,  and 
whUe  It  brars  date  as  of  the  IStb  day  of 
April,  1886,  It  waa  actually  sworn  to  about 
the  last  of  Blardi,  1806,  the  afDdavlt  sorrlng 
both  as  an  affidavit  and  an  application. 

By  asslgnmente  of  error  complaining  of 
the  courfs  ebaxge  and  of  the  verdict,  the 
question  Is  presented  whether  tbls  applica- 
tion Is  In  compliance  witii  the  law.  We 
think  that  tt  Is  not  Manifestly,  the  law  does 
not  contemplate  that  an  affidavit  of  actual 
settiement,  necessary  to  a  valid  application, 
made  before  the  land  was  subject  to  sale, 
would  suffice  as  a  basis  tor  title  under  the 
terms  of  this  statute.  The  affidavit  stating 
tiie  desire  ot  the  applicant  to  purchase  the 
land  for  a  home,  and  his  settiement  In  good 
ftdth,  must  be  made  at  a  time  when  the 
land  Is  subject  to  sale,  and  hence  aftor  Its 
classlflcatitm.  Gattie  Oo.  r.  Brace,  78  Tex. 
274.  U  S.  W.  619;  Snyder  v.  Nnnn,  OB  Tex. 
298,  IS  S.  W.  840;  Brown  v.  Shiner,  U  Tex. 
611,  18  e.  W.  686.  It  might  be  true  that 
when  the  affidavit  was  made.  In  March, 
1886.  the  applicant  waa  an  actual  settler, 
and  yet  not  true  that  such  a  condition  «latr 
ed  on  AprU  17,  1686.  after  the  land  became 
subject  to  sale.  This  conclusion  will  re- 
quire a  reversal  of  the  Judgment;  but,  as 
complalnte  are  elsewhere  made  of  the  charge 
of  the  court,  we  deem  It  proper,  In  view  of 
auotlier  trial,  to  briefly  advert  to  the  fea- 
tures to  which  objection  Is  made,  without 
deciding,  however,  whether  these  features  In 
themselves  would  require  a  reversal. 

The  court  thus  defined  an  actual  settier: 
"A  bona  fide  settier.  within  the  meaning  ot 
the  law,  Is  one  who  In  good  faith  has  actual- 
ly settled  upon  the  land  tor  tiie  purpose  ot  a 
home.  It  does  not  mean  one  who,  by  acts 
ot  preparation,  merely  manifesto  a  purpose 
to  settle  thereon  for  the  purposes  ot  a  home 
at  some  future  time,  but  one  who  has  al- 
ready actually  settied  upon  the  land  for  a 
home.  The  Word  'actual*  ia  used  In  the 
sense  of  'real,'  and  not  'conBtructive*  or  'vir- 
tual,' settiement"  We  think  that  the  nega- 
tive feature,  at  loist,  embodied  In  this  defi- 
nition, 18  suggestive  of  argument,  and,  un- 
der the  evidence  in  this  case,  might  be  re- 
garded by  the  Jury  as  an  intimation  that 
the  court  entertained  the  opinion  that  the 
acts  of  the  appellant  did  not  constitute  a 
settiement,  within  the  meaning  of  the  law, 
but  were  acts  of  preparation  merely,  and 
that  to  this  extent  the  charge  violates  tlie 
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rule  forbidding  an  instruction  npon  the 
weight  of  the  evidence.  Mayo  r.  Tudor'a 
Heira.  74  Tex.  471,  12  S.  W.  117.  It  1b  true 
that  the  definition  accords  with  the  views 
and  exprestions  of  our  supreme  court  (Busk 
r.  Ivowrle,  86  Tex.  132,  23  S.  W.  983;  Baker 
V.  Ullman.  77  Tex.  46, 13  S.  W.  618);  but  the 
scope  of  a  Judicial  opinion,  expounding  the 
law  of  the  subject  considered,  Is  naturally 
more  extended  than  that  of  an  Instruction 
to  a  jury,  so  that  language  apt  and  apposite 
in  the  one  maj  easily  become  misleading  in 
the  other.  It  Is  questionable  whether  any 
definition  of  the  term  "actual  settler"  should 
be  given  in  the  charge.  Like  the  expression 
"reasonable  donbt,"  the  words  so  import 
their  own  meaning  that  an  attempt  to  en- 
large upon  them  would  probably  confuse  and 
mislead. 

We  think  that  the  court's  Instruction  in 
another  aspect  is  subject  to  the  criticism 
that  It  too  frequently  repeats  the  nec'^lty 
Imposed  upon  the  plaintlft  of  showing  him- 
self to  be  an  actual  settler.  It  wonlu  be 
sufficient  that  the  charge  should  once  and 
in  effect  Impose  upon  the  plaintiff  the  bur- 
den upon  this  issne.  Railway  Co.  v.  Har- 
riet, 80  Tex.  SI,  16  8.  W.  &56;  Blum  T. 
Strong,  71  Tex.  821.  6  8.  W.  167. 

The  testimony  would  not  Justify  us  In  con- 
curring with  the  appellee  that  a  verdict  In 
favor  of  the  plaintiff  would  have  been  with- 
ont  support  In  the  evidence. 

We  also  overrule  the  appellee's  proposi- 
tion that  the  plaintiff's  application  should 
be  deemed  insufficient,  because  made  before 
the  filing  In  Taylor  county  of  the  notifica- 
tion by  the  commissioner  of  the  general  land 
office  of  his  classification  of  the  land,  and 
that  It  was  sabject  to  ssle.  The  plalntlfT's 
VpUcatlon  was  after  the  dasslflcatloQ  bad 
been  made,  hi  accordance  with  section  5  of 
the  act.  We  do  not  think  that  the  notiflcatlon 
pre8crll)ed  In  section  (t  Is  essential  to  the  ef- 
ficacy of  the  classification,  or  to  the  putting 
of  the  land  upon  the  market  Bevened  and 
remanded. 

BORCHEB3  v.  MKAD.' 

(Obnrt  of  Civil  Appeals  of  Texas.   Oct  16; 

1887.) 

PoBUO  Lands— Settlehbht. 

1.  In  an  action  to  establish  title  to  public  laod 
as  an  actunl  settler  it  appeared  that  plaintiff  put 
a  covered  wngon  bed  on  tlie  land,  placed  bed- 
ding and  provision  box  In  it,  set  up  a  stove  out- 
side, fenced  in  a  Bmall  piece  of  ground,  put 
some  feed  in  the  inclosure,  ate  dinner  there,  and 
staged  all  night;  that  on  the  second  day  there- 
after he  made  application  to  purchase  as  an  ac- 
tual settler;  that  no  other  improvements  were 
made,  and  that  applicant  bad  been  on  the  groand 
several  timeH,  but  never  longer  than  a  diiy  and 
night,  and  in  the  mean  time  had  pursued  his 
nsual  business,  off  the  Isnd.  HHd.  that  the 
question  of  bis  good  faith,  and  whether  or  not 
nia  afber^fxinduct  was  lu  keeping  with  his  de- 
clared purpose  to  become  a  settler,  was  for  the 
Jury. 

>  Writ  of  error  denied  by  iinprpnie  court. 


2.  Where  ohjecdon  Is  made  tint  certain  mate- 
rial facta  are  not  shown,  and  there  is  evidence 
to  the  contrary  in  the  statement  of  facts,  the  ob- 
jection is  not  sustained  by  the  record,  and  wi!I 
not  be  considered. 

3.  Where  one  seeks  to  show  that  certain  land 
was  not  subject  to  porchaee  by  an  actual  set- 
tler, because  occupied  under  a  lease  to  s  third 

enrty,  and  the  evidence  shows  that  audi  lease 
ad  fa>een  cancelini,  and  the  unearned  lease  money 
returned,  before  port^ser  undertook  to  oc- 
cupy the  land,  evidence  that  the  lease  on^t  nut 
to  have  been  canceled  would  not  vary  the  effn.1 
of  the  fact  that  it  was  canceled. 

4.  In  an  sctlon  to  establish  title  to  land,  on 
the  ground  that  plaintiff  is  an  actual  settler,  it 
Is  proper  to  refuse  to  Instruct  that  "going  on 
Uuid,  and  putting  up  a  amall  corral  on  it,  and 
putting  down  insule  the  corral  a  wagon  bed.  with 
bedding  and  other  articles,  and  lea^ng  the  land, 
and  only  returning  to  the  land  occasionally,  and 
spending  a  day  or  nif^t  at  a  time,  does  not  consth 
tnte  one  an  actual  settler,  under  the  law." 

5.  The  question  of  whether  or  not  one  is  aa 
actual  sutler  on  land  is  a  question  of  fact,  and 
not  of  law. 

f 

Appeal  from  district  court,  Donley  county; 
H.  H.  Wallace.  Judge. 

Action  by  Ceorge  S.  Mead  against  Frank 
Borchers.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 

Duncan  U.  Smhh,  for  im^eUant  Brown* 
big  &  Madden,  for  appellee^ 

STEPHENS.  J.  December  28,  1806,  appel- 
lee, a  single  man,  applied  to  the  commission- 
er of  the  general  land  office  to  purchase  as 
an  actual  settler  a  section  of  grazing  land  in 
the  pasture  of  Rowe  Bros.,  in  Donley  county, 
previously  sold  to  appellant  His  application 
was  rejected,  and  this  suit  was  brought  Jan- 
uary 21,  1897.  to  establish  his  claim  to  the 
land.  Upon  a  verdict  so  finding.  Judgment 
was  entered  In  his  favor;  hence  this  appeal. 

The  controlling  question  Is,  was  he  an  ac- 
tual settler?  There  being  little  or  no  con- 
flict In  the  evidence,  the  answer  may  be  found 
In  the  foUowitw  excerpt  from  his  testimony 
on  cross-examination;  "I  went  and  settled  on 
the  land  in  controversy  on  the  26th  day  of 
December,  189a  My  uncle,  Ed  Bennett,  who 
lives  about  two  miles  from  Clarendon,  went 
with  me  to  the  land  on  the  morning  of  De- 
cember 26,  1806.  We  took  dinner  there  that 
day.  We  put  down  a  wagon  bed  on  the  land, 
and  pnt  up  the  bows  on  It,  and  put  on  a 
wagon  sheet,  and  I  pnt  my  bedding  and  a 
IffoTlskm  box  with  grab  In  It  In  the  wagon 
bed.  I  set  a  amall  heating  stove  oat  on  the 
ground,  near  the  wagon  bed.  We  took  a 
spool  of  barb  wire  and  some  cedar  posts  along. 
We  inclosed  the  wagon  bed  with  a  fence 
made  of  cedar  posts  and  tliree  stranda  of  barb 
wire.  The  Inclosure  is  probably  as  large  as 
half  of  the  court  bouse.  It  Is  a  small  Inclo- 
sure. I  put  some  Kaffir  com  and  some  sor- 
ghum Inside  the  Inclosure  for  feed.  Tikis  was 
December  2(i,  1890.  My  uncle  returned  to 
Clarendon  the  same  day.  In  the  evening.  I 
remained  on  the  land  till  the  next  day.  the 
27th  dny  of  December,  1896,  when  I  return- 
ed to  Qarendon.  On  the  28th,  the  day  fol- 
lowing, I  made  my  appUoitlon  to  pnrcliase 
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the  land  In  eontroTeny.  as  ui  actual  cetUer. 
1  have  never  made  any  otber  ImproTements 
on  the  land.  In  three  or  four  days  after  I 
made  mj  application  to  pnrchaie  the  land,  I 
went  back  to  the  land,  and  remained  <m  It 
till  the  next  iaj,  when  I  returned  to  Claren- 
don. In  about  a  week  [I  went]  to  the  land 
In  the  morning;  and  took  dinner  there,  and 
returned  to  Clarendon  In  the  evening  of  the 
same  day.  Do  not  know  how  often  I  have 
been  back  to  the  land  since  that  time.  I 
cant  teU.  I  have  never  been  on  the  land 
more  than  a  day  and  night  at  any  one  time. 
I  haTe  been  engaged  In  breaking  horses  and 
mnles  for  partleB  about  Clarendon,  since  I 
filed  on  the  land.  My  work  has  been  breaking 
horses  and  mules.  I  have  not  put  any  fnrtha 
Improvemrats  on  the  land,  because  the  com* 
missloner  of  the  general  land  office  refused 
to  award  me  the  land.  I  do  not  know  where 
I  got  tbe  mon^  to  make  the  first  payment  ca 
the  land.  I  hare  aJways  had  money.  I  have 
some  money  now.  I  have  but  little  property.  I 
hare  two  horses  and  two  mares  and  six  head 
ofcatUe.  I  have  no  other  sto^.  I  have  a  wag- 
on and  harness.  Since  I  put  my  wagon  bed 
on  the  land,  and  Inclosed  It  by  fence,  I  bare 
need  some  planks  on  the  wagon.  Instead  of  a 
wagon  bed." 

We  are  unable  to  dlstlngn^  this  case  from 
Busk  V.  Lowrle,  88  Tex.  128.  23  S.  W.  98a 
and  Atkeson  t.  Bllger  (Tex.  Civ.  App.)  23  S. 
W.  415.  Ifpon  flie  anthorlty  of  these  cases, 
vre  therefore  bold  that  appellee  was  not  an 
'Actual  settter,**  as  defined  and  construed  In 
the  opinion  of  Justice  Brown  In  tiie  case  first 
cited,  but  that  he  had  merdy,  to  quote  from 
his  testimony,  "filed  on  the  land."  Tbe  Judg- 
ment must  therefore  be  reversed,  and  aa  the 
decision  turns  entirely  upon  tbe  effect  of  hte 
unquestioned  acts,  and  his  counsel  would 
probably  not  want  the  case  remanded,  the 
Jndgmeut  wHl  be  here  rendered  against  bim. 
We  find  no  merit  in  the  asslguments  ratting 
other  questtons.   Beversed  and  rendered. 

On  Motion  tor  Rehearing. 
(Dec.  11,  1897.) 
We  have  condnded  to  grant  tbe  motion  for 
rehearing,  and  aflirm  the  Judgment,  being 
now  of  opinion  tiiat  this  case  Is  distinguish- 
able from  those  dted  In  the  conclusions  here- 
tofore filed  as  authorl^  for  the  disposition 
then  made  of  the  appeal.  Of  tiie  cases  so 
cited,  the  decision  hi  Atkeson  v.  BUger  (Tn. 

App.)  23  S.  W.  415,  turned  mainly  upMk 
Its  own  peculiar  fiuits.  and  need  not  be  dls- 
coBsed.  Is  the  otlwr  case,  that  of  Busk  t. 
Lowrle.  86  Tex.  128,  23  S.  W.  083,  which  bad 
controlling  influence,  the  claimants  were 
denied  the  rights  of  actual  settlers,  upon  the- 
ground  fliat  the  acts  relied  on  by  tliem  to  evi- 
dence sndi  rights  were  mtxtiy  acta  of  prep- 
aration for  settlement,  whteh  had  not  been 
pursued  to  actual  settlement  when  the  appli- 
cations to  purchase  were  made.  There  the 
dalraants  were  both  married  men,  with  Csmi- 
Jes,  and  the  preparations  made  w«e  not 


sn6h  as  to  enaUe  them  to  then  and  eontlnn* 
onsly  thereafter  nve  on  the  land,  which  tb^ 
did  not  even  undertake  to  da  No  tiielta  of 
any  sort  was  provided  or  attempted  for  their 
fkmfiles,  nor  eroi  the  means  of  snatalnlng 
life  out  of  doors.  They  mer^  went  on  the 
land,  sprat  a  few  houn  preparing  It  to  move 
to,  leaving  all  tbe  means  of  living  thereon  be- 
hind them,  and  then  went  away,  returning  to 
their  fWmer  places  of  abode.  In  the  case  at 
bar,  appellee,  who  was  an  unmarried  man, 
carried  with  him  to  the  land  In  dispute,  as 
wlU  appear  from  the  Quotation  made  to  onr 
former  opinion  ftom  his  testimony,  all  the  es- 
sentials of  a  bachelor's  lifft,  such  as  "bedding 
and  a  provision  box  with  grub  to  It,"  a  beat- 
tog  stove,  prareaABT  tor  his  horses,  and  a 
wagon  bed,  covered  and  made  stationary,  to 
lodge  to;  tndosliv  all  with  tbe  fbrmldable 
barb-wire  fence.  Having  made  tbe  requisite 
preparations,  he  at  once  entered  upon  his 
"pursuit  of  happiness**  to  the  new  but  crude 
habitation,  1^  eating  and  sleeping  on  the 
land;  having  no  atber  place  of  abode,  and 
only  leaving  It,  according  to  his  version,  for 
the  pursuit  of  his  business,  that  of  horse- 
breaking.  Whether  all  this  was  real  or  only 
ooloratde,  whetbo-  his  after-condnet  was  in 
keeping  with  his  declared  purpose  so  mani- 
fested, was  for  the  Jury,  and  we  must  accept 
their  flndli^  as  conclusive. 

As  this  conclusion  leads  to  an  affirmance  of 
tbe  Judgment  appealed  from,  we  adopt  as  our 
ooiuluslotts  of  fact  the  statement  of  the  mate- 
rial facts  proven  on  the  trial,  as  set  forth  In 
appellant's  brief  (beginning  on  page  4,  and 
ending  near  the  top  of  page  14),  which  appel- 
lee acc«pto  "M  substantially  correct,"  but 
which  need  not  be  copied  here. 

The  first  four  asslgnmento  of  error  submit- 
ted to  appellant's  brief  comi^to  of  the 
court's  rulings  to  the  admission  of  evldace. 
These  were  all  carefully  ranmlned  on  the 
original  hearing,  and  overruled.  By  refer- 
ence to  the  court*B  explanations  appended  to 
the  bfils  of  excepUon,  and  the  several  acte  of 
the  legislature  Invi^Ted,  It  will  be  readily 
seen  that  there  Is  no  merit  to  these  assign- 
ments. 

The  charge  complatoed  of  to  the  sixth  as- 
signment (tbe  fifth  not  being  copied  to  the 
brief)  seems  to  be  entirely  in  accord  with  the 
provisions  of  Acts  1895,  pp.  Co,  67,  S  11,  the  is- 
sue of  abandonment  being  raised  the  evi- 
deuce  under  the  plea  of  not  guilty. 

Under  the  seventh  and  tenth  asidgnments 
It  Is  contended  that  the  land  had  not  been 
classified  and  put  upon  the  market;  but  If 
the  evidence  to  the  contrary,  as  set  fortb  In 
appellant's  atatemeat  of  the  material  facts, 
was  properly  admitted,  as  we  have  already 
detormtoed,  the  contention  Is  not  sustained 
by  the  record. 

The  proposl^n  of  the  eighth  assignment  Is 
that  there  was  error  to  refusing  appellant's 
second  special  charge,  because  there  was  evi- 
dence tending  to  show  that  the  land  In  con- 
troveray  was  under  lease  to  Rowe  Bros.,  and 
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hence  not  on  the  market  for  sale  to  a  single 
man.  The  evidence  placed  It  beyond  contro- 
versy that  the  leaae  to  Rowe  Bros,  had  been 
canceled,  and  the  unearned  lease  price  re- 
tamed  to  them,  before  appellee  undertook  to 
acquire  the  land.  This  seems  to  hare  been 
done  under  the  false  assumption  that  appel- 
lant had  acquired  a  right  to  the  land  under  his 
purchase  as  an  actual  settlor  on  other  land, 
which  was  prior  to  appellee's  application, 
when,  according  to  all  the  testimony,  he  had 
never  made  any  such  settlement,  or  even  ap- 
proximated It  If,  then,  the  lease  ought  not 
to  hare  been  canceled,  It  la  yet  clear  that  It 
was  in  fact  canceled,  and  that  Rowe  Bros, 
practically  acquiesced  therein,  and  became 
vendees  of  appellant  See,  In  this  connec- 
tion, Acts  1881,  p.  180,  1  15. 

There  was  no  error,  as  complained  In  the 
ninth  assignment  In  refusing  to  charge  tAat 
"going  upon  the  land,  and  putting  up  a  small 
corral  on  it,  and  putting  down  Inside  the  cor- 
ral a  wagon  bed,  with  bedding  and  oth^  arti- 
cles, and  leaving  the  land,  and  only  return- 
ing to  the  land  occasionally,  and  spending  a 
day  or  night  at  a  time,  does  not  nmstltute 
one  an  actual  settler,  under  the  law." 

Whether  or  not  one  Is  an  actual  settler  Is  a 
question  of  fact  and  not  of  law,  as  was  re- 
cently decided  us  in  Cordill  v.  Moore,  43 
S.  W.  298.  The  charge  was  objectionable  for 
other  reasons,  which  need  not  be  stated. 

The  eleventh  and  last  assignment  is  too 
general.  Rehearing  granted,  and  Judgment 
affirmed. 


ARMSTRONG  v.  AMBS  &  FROST  OO.  et  al.i 
(Court  of  OItD  Appeals  of  Texas.  Oct  80, 
18BTJ 

AonoH  won  WsoxorDL  Attaobmbxt— Btivixos 
— BoaDBN  or  PROor— Ihstrdctions-^Evi- 

DBKOB — HARHLBSa  ErHOR. 

1.  It  im  proptT  to  refuse  a  apedal  instraetion 
whidi,  in  so  ntr  as  it  Is  correct  Is  covered  by  an 

Instruction  given. 

2.  In  an  action  by  the  assignee  of  a  corporation 
for  wrongful  attacbmeDt,  the  issue  was  whether 
such  compBoy  bad  disposed  of  its  property,  in 
part,  with  intent  to  defraud  its  creditors,  as  al- 
leged in  the  attachment  afBdavit  The  court 
charged  that  any  act  done  by  a  debtor  with  the 
intention  to  binder  his  creditor,  and  which  has 
that  effect  ia  a  fraud  on  the  creditor,  and  that  if 
said  com[«ny  had  disposed  of  any  notes  or  mon- 
ey, the  same  being  the  proceeds  of  sales  of  de- 
fendant's goods  under  the  contract  which  had 
been  introdnced,  otherwise  than  as  provided  in 
said  contract  and  that  said  company  intended, 
by  said  disposition  of  said  notes  or  money,  to 
hinder  defendant  in  collecting  its  debt,  then  the 
afBdavit  for  attachment  was  true.  MM,  that 
such  InstmctliMi  was  proper,  there  being  evidence 
tending  to  raise  the  is^ae  presented  by  it 

3.  In  an  action  tor  wrongful  attachment,  plain- 
tiff was  not  prejudiced  by  the  admission  of  evi- 
dence. Id  support  of  the  allegations  of  the  an- 
swer, that  at  the  time  of  the  attachment,  and  for 
a  long  time  prior  thereto,  plaintiffs  assignor  had 
been  disposing  of  its  goods  at  retail,  in  violation 
of  Its  charter  powers,  which  authorlaed  exclusive- 
ly a  wholesale  business. 

4.  Nor  was  it  prejudicial  error  to  submit  to 
the  jnry  a  special  issue,  in  conformity  to  m<A 
allegatioos  and  the  evidence  supporting  them,  as 

1  Writ  of  error  denied  by  supreme  court 


to  wheliwr  nld  convsnj  kad  wM  tiu  goods  at  n»- 

tail. 

5.  In  an  action  for  wrongful  attachment,  it 
was  not  prejudicial  error  to  refnse  a  special 
charge  asked  by  plaintiff  to  the  effect  that  acta 
bey<md  the  dtarter  powers  of  plaintiff's  a«igDor. 
in  the  sale  of  goods  at  retail,  did  not  neceasari- 
ly  constitute  a  disposition  of  its  property  with 
Intent  to  defraud,  and  that  evidence  of  the  same 
was  only  admitted  for  its  genoal  bearing  and 
significance.  If  any,  on  the  issue  of  trsudnlent 
disposition  of  the  property. 

d  It  was  harmless  error  to  penult  a  witness 
to  testify  to  facts  shown  by  a  ledger,  witb  the 
keeping  of  which  be  bad  nothing  to  do,  where 
sulratantially  the  same  facts  were  shown  by  oth- 
er witoesses. 

7.  In  an  action  by  an  assignee  against  an 
attachment  creditor  of  the  aaaignor,  for  the 
value  of  gooda  attached,  wherein  the  issue  was 
whether  ue  assignor  had  disposed  of  its  proper- 
ty with  Intent  to  defraud  hs  creditors,  as  stated 
in  the  attochmait  affldavit  d^endant'a  agent  tes- 
tified that  its  claim  agamst  the  assignor  was 
about  fd,600;  that  it  was  incurred  for  bicycles 
sold  the  assignor  under  a  contract  which  was  in 
evidence;  and  that  they  bought  during  the  year 
between  $9,000  and  91O.O0O  worth  ol  bicycles. 
Beld,  that  the  last  clause  was  not  objectiomiblp 
because  the  witness  stated  the  kind  of  goods  sold, 
when  he  did  not  sril  the  goods,  but  got  bis  in- 
fonnati<Hi  as  to  the  amount  of  goods  sold  from  a 
ledger,  with  the  keepintr  of  which  he  had  noth- 
ing to  do,  since  his  evidence  showed  that  an  ex- 
amination or  production  of  the  books  was  not 
necessary  to  snow  that  the  goods  sold  were  bi- 
cycles. 

8.  In  an  actk)n  for  wrongful  attachment  evi- 
dence, on  cross-examination  of  plaintiffs  witneiis, 
who  had  bem  Interested  as  purchaser  of  the 
goods  subsequent  to  tbx  attadimait,  toiding  to 
show  that  Okey  were  ansalabitt  U  aqmlsdble  on 
the  auestlon  of  damages. 

9.  In  an  action  by  an  assignee  against  an  at- 
tadinient  creditor  of  the  assignor  for  tbe  value 
of  the  attached  proper^,  the  burden  is  on  plain- 
tiff to  show  OtMt  the.attaduDent  was  wroogtoL 

Appeal  from  district  court  Tarrant  coun- 
ty; W.  D.  Harris,  Judge. 

Action  Marvin  B.  Armstrong,  assignee 
for  boi^t  of  creditors  of  the  F.  H.  CoUins 
Company,  a  corporation,  against  tlie  Amra 
&  Frost  Company  and  others,  for  the  value 
of  a  stock  of  goods  attached  defendant 
company  as  the  property  of  plaintUTs  as- 
signor. From  a  Judgment  In  favor  of  de- 
fendants, plaintiff  appeals.  Affirmed. 

R.  W.  Flonrnoy,  for  appellaat  Hum- 
phreys ft  McLean,  for  appellees. 

Statement  of  the  Case,  with  Conclusions  of 
Fact 

TARLTON,  C.  J.  On  December  24^  1894, 
the  Ames  &  Frost  Company  brought  suit 
against  the  F.  H.  Collins  Company,  a  private 
corporation  organized  under  the  laws  of  the 
state  of  Texas,  and  conducting  a  mercantile 
business  In  the  city  of  Ft  Worth.  Flalntlfr 
caused  a  writ  of  attachment  to  be  levied  up- 
on the  property  of  tbe  F.  H.  Collins  Compa- 
ny. One  H.  H.  Fnlton,  the  agent  of  the 
Ames  &  Frost  Company,  made  the  affldavit 
in  attachment;  alleging  an  indebtedness  Id 
the  principal  sum  of  $9,678.19,  and  In  the 
further  sum  of  I127.S1  Interest  and  further 
alleging,  among  other  matters  not  necea- 
saiy  to  mentlottt  "that  said  defoidant  bam 
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dlspoud  of  Its  property.  In  part,  vltli  Intoit 
to  defmnd  Its  creditors."  Tbe  writ  of  at- 
tachmeat  mm  levied  iqton  the  entire  stocS 
of  merchandise,  store  fixtures,  and  fnml- 
tore  belonging  to  the  F.  H.  Collins  Compa- 
ny; the  property  being  inrolced  by  the  Bhw> 
iff  at  the  sum  of  916.9CS2.0S,  and  Its  Tslne 
assessed  by  that  officer  at  $8,4,79.  The  prop- 
er^ was  snbseqiiently  sold,  under  an  order 
of  sale  issoed  In  the  cause,  and  bought  by 
Ames  &  Frost  Company,  for  the  sum  of 
600.  Afterwards  Jodgment,  with  foreclo- 
sure ot  attachment  lien,  was  recoTered,  In 
the  sum  of  f 10,022.68  and  coats,  which  was 
credited  with  the  proceeds  of  the  property 
prerlonsly  sold.  On  Dec^ber  S&,  1804,  the 
P.  H.  Collins  Company  executed  to  Marvin 
B.  Armstrong  a  general  assignment,  exact- 
ing releases,  under  the  provisions  of  title  7a, 
Sayles*  (St.  St  The  astignee  (appellant 
herein)  oa.  January  30,  1895,  brought  this 
suit  against  the  Ames  &  Frost  Company  and 
tbe  sureties  on  Its  attachment  bond  to  re- 
cover the  value  of  the  stock  of  goods  wblcb 
bad  been  attached;  alleging  that  the  prop- 
er^ had  been  wrongfully  seised  and  con- 
verted by  mnns  of  the  attachment,  and  that 
the  affidavit  for  attachment.  In  so  far  as  It 
(diaigad  that  ttie  F.  H.  Collins  ComiMmy  bad 
dli^OHd  Its  property,  tn  part,  with  Intent 
to  defraud  Its  creditors,  was  untrue.  A 
tilal  of  the  case,  had  on  November  28, 1886, 
resulted  In  a  verdict  and  judgment  for  the 
defendants  (appellees  In  this  court).  The 
jury.  In  their  verdict,  sustained  the  allega- 
tion In  tbe  attachment  affidavit  that  the  F. 
H.  Collins  Company  had  disposed  of  Its 
l^p«tyi  In  part,  wltb  iuteat  to  d^raud  its 
creditors;  and,  as  this  fimllng  rests  upon 
sufficient  evidence^  we  are  constrained  to  ap- 
pnm  It. 

Opinion. 

Tbe  finding  by  the  Jury  adverse  to  the  ap- 
pellant  on  tbe  paramount  Issue  of  fact,  con- 
coming  the  fraudulent  disposition  by  the  F. 
H.  Colllna  Company,  as  charged  in  the  affi- 
davit for  attachment,  will  require  an  affirm- 
ance of  the  Judgment,  unless  error  prejudi- 
cial to  tbe  aivellant  was  committed  by  tbe 
court  In  Its  Instruction  to  the  Jury,  or  in  its 
action  regarding  the  admission  of  evidence^ 
Hence  we  proceed  to  consider  tbe  several  as- 
signments of  error  complaining  of  the  court's 
actlMi  in  the  respects  Indicated: 

1.  In  submitting  tbe  issue  of  the  fraudu- 
lent dlqiKMttlon  by  the  F,  H.  Collins  Compa- 
ny of  its  proper^,  as  charged  In  the  affida- 
vit for  attachment,  the  court  In  its  principal 
(diarge,  gave  fb»  fbllowtng  Instruction:  "You 
are  Instructed  that  Ames  &  Frost  Company, 
by  its  contract  with  F.  H.  Collins  Compai^, 
under  which  It  sold  goods  to  F.  H.  Collins 
C<Hnpany,  bad  no  lien  on  the  wbetis  sold  by 
tt  to  F.  H.  Oolllni  Company;  and  If  you  believe 
from  the  evidence  in  this  case  tbat  said  Cd- 
11ns  Company  made  no  other  disposition  of 
tbe  wheds  bongiit  by  it  from  Ames  &  Frost 


Company  than  to  apply  the  proceeds  of  the 
asme  to  the  paymeot  of  its  Just  debts,  wbeth- 
or  the  debts  owing  to  Ames  &  Frost  Company, 
or  to  any  otber  penun  or  peraooa,  and  did  not 
dispose  of  any  of  them  with  any  Intent  to 

'  defeand  Ames  &  Frost  Company,  nor  any 
other  creditor,  and  find*  also,  tbat  it  had  not, 
prior  to  the  time  the  attachment  was  sued 
out,  disposed  of  any  of  Ito  other  property, 
other  than  what  It  obtained  from  Ames  A 
Frost  Company,  with  Intent  to  defraud  any 
of  Its  creditors,  then  you  will,  In  answer  to 
the  first  question,  find  that  the  affidavit  was 
untrue  at  the  time  it  was  made."  In  con- 
nection with  this  Instruction,  the  court 
granted  tbe  following  special  charge  request- 
ed by  the  appellee:  "Ton  are  charged  that 
any  act  done  by  a  debtor  with  the  Intention 
to  binder  or  delay  bis  creditor  In  tbe  collec- 
tion of  bis  d^  owing  by  the  debtw  to  the 
creditor,  and  which  has  that  effect,  is  a 
fraud  on  tbe  righto  of  the  credltm'.  If,  In 
this  case,  you  find  that  F.  H.  Collins  CompSr 
ny  had  disposed  of  any  notes  or  money,  the 
same  betaig  the  iRDceeds  of  Uie  sales  of  goods 
of  the  Ames  ft  Frost  Company  under  the 
contrurt  i^ch  haa  been  Introduced  In  evi- 
dence, otherwise  than  Is  provided  in  said  con- 
tract, and  you  further  find  tbat  said  F.  H. 
Colllna  Company  Intended,  by  such  disposi- 
tion of  said  notes  or  money,  to  binder  or  de- 
lay or  prevent  said  Ames  ft  Frost  Company 
from  collecting  tbeir  debt,  then  tbe  affidavit 
for  attachment  would  be  true,  and  you  will 

.so  find."  In  ttals  cozmectlon  the  court  also 
refused  a  spedal  tostroctlon  requested  by 
the  appellant  to  the  effect  that,  in  order  to 
find  for  defendants  on  the  Issue  as  to  wheth- 
er or  not  the  ground  for  attachment  as  al- 
leged In  the  affidavit  existed,  tbe  Jury  must 
believe  from  tbe  evidence  that  the  F.  H. 
Ccdllns  Company  disposed  of  some  portion 
of  Its  propoly  with  Intent  to  defraud  Ita 
creditors,  and  that  If  said  F.  H.  Oollins  Com: 
pany  did  not  dispose  of  any  portion  of  its 
property  with  such  totent,  the  Jury  should 
find  fox  plaintiff  on  such  Issue,  though  tb^ 
might  believe  from  tbe  evidence  that  said  F. 
H.  Collins  Company  failed  to  comply  with 
ito  contract  with  the  Ames  &  Frost  Compa- 
ny, and  disposed  of  goods  bought  from  said 
Ames  ft  Frost  Company,  to  other  persoiu, 
with  no  Intention  or  purpose  to  pay  tbe  Ames 
ft  Frost  Ounpany  therefor. 

We  overrule  the  tonth  and  eleventh  assign- 
ments of  error,  first  urged  In  the  wP^^Uant^s 
brief,  complaining  of  the  actlm  of  the  court 
In  granting  the  special  instruction  requested 
by  the  appellees,  and  In  refusing  that  re- 
quested by  the  appellant  Tbe  propositions 
of  the  latter.  In  so  far  as  they  were  proper, 
were  covered  by  tbe  main  bistructlon  here- 
inabove quoted.  Tbe  evidence  tended  to 
raise  the  issue  presented  tiy  the  special  in- 
struction of  the  appellees.  Tbs  first  propo- 
sition embodied  therein  should.  In  Ito  aiqpU- 
catlon,  be  referred  to  tbe  facta  stated  in  Ita 
eonduding  proposition.   Tbe  evidence  upon 
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■wblch  liie  special  inBtrncUon  rests  consisted 
>Ui  the  contract  between  the  F.  H.  CoUlns 
•Company  and  the  Ames  &  Frost  Compaii7, 
admittedly  executed  Febniary  2,  1894,  and 
4ipon  the  testimony  of  the  agent  of  the  lat- 
4er  company,  tending  to  show  that,  Id  rlola* 
tton  of  the  terms  of  the  contract,  the  F.  H. 
Collins  Company  had  appropriated  the  goods 
referred  to  In  the  Instractlon  to  a  purpose 
other  than  that  specified  In  the  contract,  and 
with  the  Intention  to  hinder,  delay,  or  pre- 
vent the  appellee  from  collecting  Its  debt 
Sy  the  terms  of  this  contract,  It  appeared 
that  In  consideration  of  an  order  for  bi- 
cycles, to  be  shipped  during  the  season  of 
1S84  by  the  appellee  to  the  F.  H.  Collins 
Company,  and  of  an  agreement  by  the  appel- 
lee to  give  to  the  F.  H.  Collins  Company  an 
agency  for  the  sale  of  Imperial  wheels  for 
ISM,  the  F.  H.  Collins  Company  undertook 
.to  give  to  the  appellee  on  the  Ist  of  each 
imonth  a  three-months  note,  bearing  8  per 
.cent.  Interest,  for  all  goods  shipped  the  pre- 
.tIous  month;  that,  as  c<dlateral  security  to 
■the  notes  thus  given,  the  F.  H.  Collins  Com- 
4iany  further  undertook  to  give  to  the  ap- 
pellee, as  soon  as  received,  all  first-due  cus- 
tomers' notes  received  for  sales  of  the  ma* 
.chines,  and  all  cash  received  on  such  sales, 
the  cash  to  Im  not  less  than  (26  for  each 
wheel;  that  these  customers'  notes  were  to 
be  made  payable,  by  the  indorsement  of  the 
P.  H.  Collins  Company,  to  the  order  of  the 
▲mes  &  Frost  Company,  and  were  to  be  for^ 
warded  to  the  Ames  &  Frost  Company  aa. 
•oon  as  received  by  the  F.  H.  Collins  Com- 
pany; that  the  Ames  &  Frost  Company  were 
to  Indorse  such  paper  for  collection  to  the 
F.  H.  Collins  Company,  which  undertook  to 
collect  the  paper,  and  to  deliver  the  proceeds, 
with  the  cash  received  from  the  sale  of  ma- 
chines, up  to  the  cost  of  the  wheels,  upon  the 
.note  first  falling  due.  It  was  further  agreed 
tliat  the  proceeds  of  all  such  collateral  paper 
were  to  applied  by  the  F,  H.  Collins  Com- 
rpany  to  the  liquidation  of  their  notes  to  the 
.appellee;  that  no  note  was  to  be  renewed 
by  the  appellee  more  than  once;  that  the 
4>ayTnent  of  all  cash  received  on  account  of 
machines  sold  should  not  be  deferred  longer 
than  the  1st  of  each  month  after  the  sale; 
that  the  F.  H.  Collins  Company  should  use 
.  all  diligence  in  the  sale  of  machines  for 
cash,  and  In  the  collection  of  such  paper  in- 
ilorsed  to  it  for  collection;  that  If  it  should 
find,  10  days  before  maturity  of  any  unre- 
newed note  It  bad  given  the  Ames  &  Frost 
.  Company,  that  the  amount  received  from  the 
sale  of  machines  and  from  the  cotlection  of 
«ale8  paper  would  not  be  sofflclent  to  pay 
auch  unrenewed  note,  it  might,  at  Its  option, 
notify  the  Ames  &  Frost  Company,  and  give 
a.  new  note,  at  three  months,  bearing  8  per 
cent  Interest  for  the  amount  of  the  defi- 
ciency (the  new  note  to  arrive  at  the  office  of 
the  Ames  &  Frost  Company  seven  days  pri- 
or to  the  maturity  of  the  note  to  be  taken 
.V9),  in  which  event  the  Ames  A  Frost  Ooii»- 


pany  agreed  to  send  check  for  said  sum,  or 
to  be  drawn  on  for  It  to  be  need  only  In  the 
payment  of  the  notes  to  the  Ames  A  Froet 
Company;  that  all  notes  once  renewed  were 
to  be  paid  at  maturity;  that  the  machines, 
when  sold  at  retail,  were  to  be  sold,  as  Ar 
as  possible,  for  cash,  but  when  on  pay- 
ments, one-third  of  the  selling  price  of  the 
wheels  should  be  paid  in  cash  by  the  custom- 
er, and  the  balance  la  payments  of  not  less 
than  (16  per  month,  secured  by  chattd  mort- 
gage on  the  machines  sold,  properly  filed  and 
recorded.  The  testimony  of  the  agent  Ful- 
ton, was  to  the  effect  that  when  the  attach- 
ment was  sued  out  by  the  appellee,  more 
than  $9,000  worth  of  goods  had  been  fur- 
nished by  it  to  the  F.  H.  Collins  Company 
under  the  terms  of  the  foregoing  contract; 
that  only  $2,^  worth  of  wheels  and  (739 
worth  of  customers*  notes  were  producible 
by  the  F.  H.  Collins  Company  on  demand  by 
him  for  an  accounting;  that  $6,000  worth  of 
the  goods  shipped  under  the  contract  had  di»- 
appeared  from  the  F.  H.  Coillos  Company's 
stock;  and  that  the  manager  of  the  com- 
pany could  give  DO  satisfactory  or  definite 
explanation  of  the  dispositltHi  which  had 
been  made  of  the  sum  represented  by  this 
discrepancy.  It  thus  appears,  contrary  to 
the  proposition  urged  by  the  appellant  that 
there  was  testimony  supporting  the  special 
Instruction  complained  of. 

Under  the  second  proposition  advanced  by 
the  appellant  under  these  assignments,  we 
proceed  to  consider  whether  the  facts  set 
out  In  the  special  instruction  constitute  a 
ft^udulent  disposition  of  property  by  the 
debtor,  vrithin  the  meaning  of  the  attach- 
ment statute.  Determining  the  rights  of  the 
Collins  Company  and  of  the  appellee,  with 
reference  to  the  goods  referred  to  In  the 
charge,  by  the  terms  of  the  contract  In  ques- 
tion, we  are  of  opinion  that  an  obligation- 
moral  and  Iegal-H%sted  upon  the  Collins 
Company  to  appropriate  the  proceeds  of  the 
goods  Id  accordance  with  the  stipulations  of 
the  contract  and  that  a  diversion  of  these 
proceeds,  made  by  the  Collins  Company, 
with  intent  to  hinder,  delay,  or  prev^t  the 
appellee  from  the  collection  of  Its  debt  was 
violative  of  this  obligation,  was  a  wrong  up- 
on the  appellee,  and  constituted,  within  le- 
gal contemplation,  a  fraud  upon  its  rights. 
A  diversion  of  these  proceeds,  with  such  an 
intent  should  be  regarded  as  the  infliction 
of  an  injury  upon  the  creditor  entiUed  to 
them  under  the  specific  terms  of  its  contract 
It  would  not  we  think,  be  essential  that 
fraud  involving  the  existence  of  conscious 
turpitude  should  coexist  with  the  Intent  to 
hinder,  delay,  or  prevent,  In  order  to  justify 
the  injured  creditor  in  resorting,  under  these 
circumstances,  to  the  remedy  of  an  attach- 
ment. When,  as  in  this  Instance,  the  Jury 
were  required  to  believe,  in  order  to  find  a 
verdict  for  the  plaintiff,  that  the  CoUlns 
Company,  in  breach  of  the  trust  reposed  in 
It,  and  evidenced  by  ItswlMan  coDtnct,  and 
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In  TMatlon  of  Us  obUgatlon,  had  diverted 
ttie  proceeds  of  tbe  g»od8,  whi^  It  bad  un- 
dertaken to  account  for  or  to  remit  te  the 
^>peUce,  to  a  purpose  otltef  tbaa  that 
templated  \fy  this  contract,  and  with  the  In- 
tent to  Idnder,  delay,  or  prevmt  tbe  am>el- 
lee  firam  tke  coUectlon  of  its  Just  demand, 
tber  were,  tn  legal  coatenplation,  required 
to  find  that  tbe  GoUtns  Compaay  ioModed  by 
this  direrslon  to  defraud  the  ai^eUee;  and 
tbis  without  reference  to  whether  tbe  Intoat 
to  defraud,  in  Its  more  eomprehenslTe  sense, 
did  or  did  not  exist  Under  the  terms  of 
tbe  contract  In  question,  and  to  tbe  extent 
of  the  notes  and  money  referred  to,  we  think 
that  the  Collins  Company  had  relinquished 
the  rifbt,  wblco  our  law  accords  a  falling 
debtor,  of  preferring  his  credltora  We  re- 
gard tbe  eoncloston  kere  announced  as  coo- 
■onnnt  alike  with  reason  and  the  course  of 
decisiotB  in  this  state.  Tbu^  In  Gallagher  t. 
GotdCrank,  75  Tex.  662.  12  &  W.  8&1,  the 
execution  of  a  mortgage  by  a  debtor  for  the 
eiqwesaed  purpose  of  securing  a  creditor, 
but  wbkdi  contained  a  prorlslon  authorising 
the  mortgagee  to  sell  the  goods  In  due  coursp 
of  trade,  and  at  customary  prices,  was  held 
to  be  sncb  an  act  as  would  constitute  a  dis- 
position of  property  with  Intent  to  defraud, 
because  the  effect  of  the  provision  was  to 
Under  and  delay  creditors.  The  court  did 
not  stop  to  inquire  whether  a  wicked  or  a 
covinous  Intent  prompted  the  execution  of 
the  instrument,  but  held  the  act  to  come 
within  the  contemplation  of  the  attachment 
law,  because  of  its  necessary  effect  In  hin- 
der Ing  and  delayhig  creditors.  In  other 
words,  under  the  circumstances  «tnted,  the 
expression  *%inder  and  delay**  wa:^  rt^arded 
as  8}'n<mymou8  with  the  egression  "to  de- 
fraud." See,  also,  Oregg  t.  Oieveland,  82 
Tex.  187, 17  S.  W.  777.  It  will  be  noted  that 
we  are  not  considering  a  case  in  which  there 
la  questicMi  of  the  conduct  of  a  creditor  who 
accepts  goods  in  p^ment  of  his  debt  by 
means  of  a  transfer  from  a  debtor  prefer- 
ring him,  and  by  such  preference  hindering, 
delaying,  and  preventing  other  creditors. 
To  a  question  of  the  latter  character,  whe^ 
the  Issue  Is  between  such  a  creditor  and 
otbor  creditors  assailing  the  transfer,  and 
where  there  was  no  restriction  by  contract, 
as  fn  this  case,  are  the  authorities  cited  by 
the  vpeUant  applicable.  Ellis  v.  Tatentlne, 
ti£i  Tex.  532:  Reflulng  Co.  T.  Harrison  (Tex. 
Civ.  App.)  29  8.  W.  BOO. 

2.  No  prejudicial  error  was  committed  by 
the  court  in  admitting  testimony  In  con- 
formity with  the  allegations  of  defendants' 
answer,  that  at  the  time  of  the  levy  of  the  at- 
tachment, and  for  a  long  time  prior  thereto, 
tbe  F.  H.  Collins  Company  bad  been  dispos- 
ing of  Its  goods  at  retail,  In  violation  of  Its 
charter  powers,  which  authorized  exclusively 
a  wholesale  business.  Nor  was  there  preju- 
dicial error  In  submittii^  a  special  Issue  to 
the  jury  in  conformity  with  these  allega- 
tions and  the  evidence  supporting  them,  as 
43  S.W.— 20 


to  whether  tbe  Collins  Company  had  sold  the 
goods  at  retail,  aoc  hi  refusing  the  special 
charge  requested  by  the  plaiatlJGC,  to  the  ef- 
fect that  acts  beyond  the  charter  powers  of 
tbe  F.  H.  CoiUns  Company,  In  the  sale  of 
goods  at  retail,  did  not  necessarily  constitute 
a  disposition  of  Its  property  with  Intent  to 
defraud,  and  that  evidence  of  tbe  same  was 
only  admitted  for  Its  general  bearing  and 
significance,  if  any,  on  the  Issue  of  tbe  fraud- 
ulent dlq>osltion  of  property.  We  do  not 
agree  with  counsel  for  appellant  that  be- 
cause of  the  admission  of  this  evidence,  or  the 
submission  of  this  issue,  tbe  jury  could  rea- 
sonably have  concluded  that  the  company  had 
fortelted  all  claim  to  the  protection  of  the 
courts  of  the  state.  On  the  contrary,  tbe 
jury  were  instructed,  in  the  main  charge  of 
the  oonrt,  as  we  have  seen,  that  the  plain- 
tiff, as  the  assignee  of  tbe  Collbis  Company, 
could  recover  If  the  allegation  In  the  affidavit 
charging  a  fraudnleat  disposition  of  its  prop- 
erty was  untrue. 

a  In  bis  direct  examination,  H.  H.  Fnlton, 
the  agent,  and  a  witness  for  the  defendants, 
testified  that  the  claim  of  his  company 
against  the  Collins  Company  was  for  about 
$9,600,  that  tbe  Indebtedness  was  incurred 
for  bicycles,  that  the  Ames  &  Frost  Company 
manufactures  bicycles,  and  that  the  claim  he 
had  was  for  bicycles  sold  to  the  ColUns  Com- 
pany under  a  contract  (referring  to  the  con- 
tract of  February  2, 1894).  On  cross-esamlna- 
tlon  this  witness  was  asked  the  following 
question:  "How  much  did  F.  H.  Collins 
Company  buy  from  Ames  &  Frost  Company, 
in  wheels,  during  the  year  1894,  between  ttie 
making  of  this  new  contract,  on  February 
2d.  and  tbe  time  of  tbe  levy  of  the  attach- 
ment?" To  which  he  replied:  "They  bought 
during  the  year  1894  between  $9,000  and  $10,- 
000,  I  know."  On  further  cross-examination, 
he  testified:  "I  know  that  to  be  a  fact.  I 
have  got  a  memorandum  of  it,  which  I  got  a 
few  days  ago  from  a  ledger,— from  th^  actual 
account  in  the  ledger.  I  didn't  put  It  In  the 
ledger.  Can't  say  that  I  had  anything  to  do 
with  keeping  tbe  ledger.  Tes;  I  recognized 
some  of  my  own  figures  as  I  went  along.  I 
didn't  sell  these  goods  shipped  In  IS&l.  I  was 
not  the  Shipping  clerk."  Thereupon  plaintiff's 
counsel  moved  the  court  to  exclude  the  evi- 
dence that  the  F.  H.  Collins  Company  bought 
wheels  of  the  Ames  &  Frost  Company  during 
said  time  to  the  amount  of  between  $9,000 
and  $10,000,  because  his  evidence  showed  that 
he  did  not  know  that  to  be  a  fact,  except  from 
the  books,  aild  tliat  be  was  not  qualified  to 
testify  from  the  books  of  tbe  defendant,  and 
because  the  books  were  the  best  evidence  of 
the  facts  sought  to  be  proven,  and  were  not 
offered  in  evidence,  and  the  books  referred  to 
were  not  shown  to  be  the  books  of  original 
entry  of  the  transaction,  and  were  not  shown 
to  be  correctly  kept.  The  court  refused  the 
motion  to  exclude  this  testimony,  on  the 
ground  that  the  defendant  did  not  elicit  it 
from  Fulton,  but  that  It  was  elicited  by  plain- 
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tiff  on  cron-examinatlon,  and  In  snch  man- 
ner as  that  the  plaintiff  did  not  have  a  right 
to  have  ft  excluded.  We  think  that,  If  the 
reason  given  by  the  court  for  refusing  tfae 
motion  be  unsound.  Its  action,  in  view  of  all 
the  evidence,  was  not  prejudicial  to  the  ai>- 
pellant.  The  amount  due  by  the  Collins  Com- 
pany to  the  ^pellee  was  elsewhere  fully 
established  aa  In  the  sum  of  ¥9,673.19,  with  In- 
terest The  amount  of  the  Judgment  render- 
ed shortly  after  the  Institution  of  the  attach- 
ment proceedings  was  In  the  sum  of  (10,- 
022.88.  maiilfestly  representing  the  principal 
and  interest  of  the  demand.  P.  H.  Collins, 
the  manager  of  the  Collins  Company,  testified 
—once  on  direct  and  once  on  cross  examina- 
tion—that  his  company  purchased  $9,000 
worth  of  goods  from  the  Ames  &  Proat  Com- 
pany between  February,  1894,  and  the  date 
of  the  attachment  Of  the  goods  thus  bought, 
Collins  admits  that  about  $7,000  or  $8,000 
worth  was  for  wheels  purchased  from  the  ap- 
pellee company  In  1891.  The  evidence  com- 
plained of  was  hence  only  cumulative  as  to 
the  value  of  the  goods  purchased,  and  the 
amount  of  the  Indebtedness.  The  point  of  ob- 
jection mast  therefore  be  confined  to  the 
fact  that  the  witness  testified  to  the  char- 
acter of  the  goods,  viz.  that  they  were  wheels. 
A  fair  interpretation  of  his  entire  statement  in 
his  direct  and  in  bis  cross  examination  shows 
that  conceding  the  amount  of  indebtedness 
to  be  as  stated  by  him,  the  goods  representing 
that  Indebtedness  were  naturally,  and  quite 
necessarily,  wheels  or  bicycles,  becanse  he 
stated  Id  hts  direct  examination  that  the 
goods  in  which  his  company  dealt  were  goods 
of  this  character;  and  It  was  not  necessary 
that  he  should  examine  the  books  of  the  con- 
cern, or  produce  them,  In  order  to  know  that 
fact  Besides,  Collins,  the  manager,  stated 
that  the  wheels  purchased  by  his  company 
during  the  year  1894  were.  In  value,  between 
$7,000  and  $8,000.  If  we  accept  his  state- 
ment as  to  the  value  of  the  wheels  thus  pur- 
chased, manifestly  under  the  contract,  the  de- 
ficiency in  the  accounting  by  his  company 
would  not  be  removed,  but  would  simply  be 
reduced  $1,000  or  $2,000,  which  could  not  rea- 
sonably affect  the  groimds  for  the  attachment. 
The  fact  of  the  deficiency  would  yet  remain, 
which  would  Justify  the  affidavit.  The  less- 
ened degree  of  the  deficiency  would  not  have 
been  sufficient  to  affect  the  controUIng  ques- 
tion on  the  Issue  of  fraud. 

4.  The  burden  rested  upon  the  plaintiff  to 
establish  that  the  attochment  was  wrongful, 
and  the  court  did  not  err  In  thus  charging, 
though  it  may  not  have  been  required  to  do 
so. 

5.  The  plaintiff  sued  to  recover  the  sum  of 
$16,952.49,  as  the  market  value  of  the  mer- 
chandise seized  by  virtue  of  the  attachment 
at  the  time  and  place  of  the  levy.  It  appears 
that  the  property  was  sold  op  January  26, 
1895,  under  preliminary  order  of  sale,  to  the 
Ames  &  Frost  Company  for  the  sum  of  $({,- 
OOOl   We  think  that  the  court  properly  over^ 


ruled  appellant's  objection  to  tbe  testimony  at 
F.  H.  Oollina,  on  cross-examination,  to  the 
effect  that  thereafter  Elmon  Armstrong  and 
Warren  Collins,  stockholders  In  the  F.  H.  Col- 
lins Company,  bought  the  property  levied  oo 
from  the  Ames  &  Frost  Company  for  $8,000  or 
$8,500,  and  that  he,  as  manager  for  the  pn^ 
chasers  of  tbe  attached  property,  sold  onl; 
one-fourth  thereof  during  the  year  sucoeedlng 
the  attachment  This  testlmuiy,  In  oar  (pin- 
ion, was  relevant  upon  the  Issue  of  tbe  value 
of  the  goods  at  the  time  of  thebr  seizure.  It 
tended  to  show  that  the  goods  were  unsal- 
able, and  were  of  less  value  than  claimed  hy 
the  plaintiff.  Oppenhelmer  v.  Sweeney,  63 
Tex.  426. 

6.  We  find  It  unnecessary  to  decide,  and  wf 
abstain  from  considering,  the  cross  assign- 
ment presented  by  tbe  appellee,  urging  tbe 
proposition  that  an  insolvent  private  cor- 
poration In  Texas,  which  has  ceased  to  carry 
on  Its  business,  and  which  does  not  intend  to 
resume  business,  may  not,  as  In  this  case, 
make  an  assignment  for  the  l>enefit  of  cred- 
itors, conditionally  exacting  releases.  The 
Judgment  Is  In  all  things  affirmed. 

HUNTSIB,  J.,  disqualified  and  not  aitdng. 


POPE  et  at.  V.  RIGGS  et  al. 
(Court  of  Civil  Appeals  of  Texas.   Dec.  16. 
1897.) 

CosBTRccmoy  OP  Dbed  —  Stalb  Dbmand  —  Eti- 
DEXCB— Waiter  op  Objsctiox. 

1.  A  deed  deecribes  land  by  locating  the  cor- 
ners of  the  parcel  by  objects  foand  upon  tiio 
ground,  and  also  by  giving  the  course  and  dis- 
tance from  corner  to  corner.  Construed  by  the 
calls  for  distance  the  deed  conveyed  20  acTv<. 
bnt  by  the  calls  for  objects  It  conveyed  only  Itt 
acres.  Tbe  grantee  claimed  for  many  years  unlf 
the  10  acres,  and  grantors  and  those  claiming 
under  them  dealt  with  all  the  land  over  10  acres 
as  their  own.  Hrld,  that  grantors  were  not  re- 
quired to  bring  suit  for  the  land  nnttl  defendants 
asserted  some  claim  t.o  more  than  10  acres. 

2.  In  trespass  to  try  title,  evidence  that  plaiit- 
tifls,  by  certain  transactions,  bad  for  many  yesrs 
asserted  title  thereto,  and  had  conveyed  it  hf 
deeda  of  trust,  whidi  were  recorded,  long  prior 
to  tiie  time  that  they  asserted  any  right  to  tbe 
land,  is  admissible. 

S.  Former  owners  of  land,  nnder  whom  de- 
fendants claim,  were  permitted  to  testify  that 
tbe  land  they  onderatood  to  be  conveyed  by  their 
deeds  was  10  acres,  as  described  by  the  deed 
construed  by  it.,  calls  for  objects,  and  not  20 
acres,  as  constmed  by  its  calls  for  distance. 
Bcid  admiABible.  as  not  contradicting  the  terms 
of  the  deed,  but  simply  showing  what  constnic- 
tion  the  pflrties  thereto  placed  upon  tbe  deed 
at  the  time  tliey  owned  the  land. 

4.  In  trespass  to  try  title,  evidence  of  particu- 
lar instances  where  plaintiffs  have  sold  a  part  of 
the  same  tniet  of  land  to  different  persons  is  not 
relevant,  when  tbe  parcels  so  sold  are  in  no 
way  ronnected  with  the  land  In  controversv. 

5.  Actual  poBsesBion  of  that  part  of  the  land 
claimed  to  be  covered  by  an  indefinite  deed, 
which  all  parties  admit  to  be  covered  by  it,  does 
not  draw  to  it  coD»tructive  possession  of  that 

rrt  of  tbe  land  which  la  in  controversy,  where 
appears  that  it  was  not  tbe  grantees'  purpose 
to  assert  any  claim  to  that  part  of  tbe  land  which 
is  in  controversy. 
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<L  It  la  not  error  to  refnie  a  cbarn  whldi 
okn  avar  from  the  jniy  one  branm  of  the 
caae  wtiicb  ia  in  iaane. 

7.  When  tbc  trial  court,  at  the  reqneat  of  ap- 
fdbota,  giree  a  charge  that  doea  not  present  a 
^otreet  atateotent  of  toe  law,  and  upon  which,  in 
eODnection  with  the  evidence,  the  appellants  ought 
to  hare  had  verdict  if  the  charge  as  given  bad 
been  ttie  law,  the  fact  that  the  Teraict  waa 
againat  tlie  appdlantl  giTei  Itaem  no  riftit  to 
romp^ain. 

&  A  deed  being  indefinite  in  Iti  description  of 
land,  construed  by  its  calls  for  objects,  convey- 
ed 10  acrea,  and  by  its  calls  for  distnnce  con- 
veyed 20  acrea.  The  grantees,  after  30  yean' 
acquiescence  in  the  first  constmction,  set  up  a 
daim  to  the  additional  10  acres;  and  in  an  ac- 
tion hy  the  grantors  to  try  title,  and  alao  to  cor- 
rect the  mistake  in  tbe  deed,  the  jury  found  goi* 
eniliy  for  plaintiffs,  and  tbe  court  rendered 
judirment  for  the  land  and  awarded  a  writ  of 
poasesaion.  No  ludgment  waa  rendered  upon 
that  brancli  of  die  case  that  aonght  to  correct  the 
mistake  in  the  deed.  Held,  that  an  improper 
cfaarxe  upon  the  Question  orf  poasesaion  by  de- 
fendant, given  at  his  request,  was  harmless. 

9.  The  statement  of  facts  In  trespass  to  try 
title  shows  that  plaintiffs'  deed  waa  not  made 
Bnta  long  after  the  commencement  of  tbe  suit, 
bat  there  are  other  facts  in  the  Btatement  which 
make  it  probable  that  the  statement  aa  to  the 
date  of  the  deed  ia  an  error.  Tbe  attention  of 
tbe  trial  court  was  never  called  to  tbe  matter. 
HiJd,  that  aa  a  recovery  of  title  upon  a  deed 
executed  after  tbe  institation  of  suit  is  not 
fandamenlally  erroneous,  unless  defendant  urgea 
objectknM  thereto  at  the  proper  time,  he  will  be 
considMed  to  have  waived  tbe  objectiuk 

An>eal  from  district  court,  BAl  covitty;  W. 
A.  Blackburn,  Judge. 

Tre^us  to  try  title  by  SaUle  J.  Rlggs  and 
otfaeni  againat  John  T.  Pope  and  others. 
FVmn  a  jadgment  fbr  fdalntlffli,  defmdantB 
appeal  Afflnned. 

Harris  ft  SannderB,  tax  iMnwUants.  A.  M. 
Ifont^tb,  tor  appelleea. 

FISHBB,  a  J.  Tbe  appelleea.  Sallle  J. 
RiSSi,  and  her  husband,  W.  S.  Biggs,  In  1888, 
brm^t  auit  against  the  ai^pellants  to  recover 
tbe  land  described  in  idalntiffs'  petition.  The 
salt  was  one,  practically,  of  trespass  to  try 
ittle.  and  also  to  correct  a  mistake  In  a  deed 
executed  by  the  ancestors  (tf  the  plaintiffs  to 
«ae  Isaac  WlUlams,  nnder  wbom  tbe  defend- 
aato  dalOL  Tbe  miirtake  was  alleged  to  coo- 
rist  In  a  part  of  tbe  description  contained  in 
rbe  deed  embracing  more  tiian  10  acres  of 
land,  when  It  was  Intended  by  tbe  parties 
that  tbe  deed  sbooU  only  convey  10  acres 
•jf  land.  Ptalntlffs  also  pleaded  3,  6,  and  10 
yean'  statntes  of  limitation.  Tbe  defendants 
demnrred  generally  and  spedally,  to  tbe  ef- 
fect that  tbe  plaintlife'  demand  was  stale.  In 
to  far  It  sought  to  correct  the  mistake  In 
tbe  deed  made  by  O.  H.  and  S.  W.  BIgbam 
to  Isaac  WlUlams.  Defei^ntB  pleaded  not 
gvUiy,  and  clabned  that  tbe  deed  to  Williams 
rtnbraced  20  acres  of  land;  and  also  pleaded 
sutBtes  of  limitation  of  ^  5.  and  10  years. 
Tbe  demnrrers  w«e  ovomled.  Tbe  case 
was  tried  by  a  Jnry,  wbo  found  generally  In 
fsTw  vt  the  plaintUb.  nierenpoD  tbe  court 
Rfiderad  Jndcment  to  tbe  effect  that  tbe 
fi.t»mfk  recover  of  the  dtfendants  tbe  land 


In  controversy,  and  awarding  a  writ  of  poa- 
sesaion. No  Judgment,  it  seems,  waa  ren- 
dered upon  that  branch  of  the  caae  that 
sought  to  cwrect  the  mistake  In  tbe  deed. 
The  idalntlffB.  aa  title,  exhibited  a  deed  from 
Thomas  J.  Allen  and  wife  to  O.  H.  and  S.  W. 
Blgham,  conveying  1,000  acres  of  land  off  the 
north  end  of  tbe  Matilda  P.  Connell  survey, 
dated  June  22,  1864,  which  includea  the  land 
In  c<mtroverB7  In  this  suit;  also  deed  from 
B.  W.  to  O.  H.  Bigliam.  dated  August  14. 
18S7.  conveying  tbe  undivided  Interest  of  the 
said  S.  W.  BIgbam  In  and  to  the  lands  ac- 
quired from  Allen  and  wife;  also  deed  from 
J.  8.  BIgbam,  R.  O.  Blgham,  M.  A.  BIgbam, 
Nancy  BIgbam.  B.  U.  Wbittlngton.  and  W. 
&  Wblttbigtom  to  Mrs.  Sallle  J.  Biggs,  tbe 
Idalntlff  in  tbis  salt  From  tbe  statement  of 
facts  hi  tbe  record,  this  deed  awears  to  be 
dated  A^ll  27, 1802,  and  conveys  tbe  land  In 
oontrovemy.  Plaintiff  Mrs.  Sallle  J.  Rlggs 
Is  one  of  tbe  children  and  one  of  tbe  heirs  of 
O.  H.  BIgbam,  and  sbe  and  J.  S.  BIgbam,  B. 
O.  BIgbam.  M.  A.  Blgham,  and  B.  M.  Wbit- 
tlngton are  the  only  children  and  belrs  of  O. 
H.  Blgham,  deceased.  Nancy  Blgham  was 
tbe  wife  of  O.  H.  Blgham,  and  tbe  mother  of 
pbdnUfl  Mrs.  Sallle  Biggs.  O.  H.  Blgham 
died  in  186S.  a  W.  and  O.  H.  Blgham,  on 
March  8^  185B.  conveyed  to  Isaac  WUUamB 
the  following  described  land,  containing  1^ 
estimation  10  acres,  mwe  or  less,  and  bound- 
ed thus:  "Begtamlng  at  a  Htake  N.,  28  W., 
10  varas  from  tbe  N.  E.  ccHiier  of  a  slxteen- 
acre  tract  sold  to  David  WlUlams,  from  wUcb 
a  post  oak  marked  'I.  D.  W.*  bears  N..  71  E., 
S  varaa;  thence  N.,  28  W.,  190  vans,  a  pile 
of  rocks,  from  which  an  elm  marked  *W.' 
bears  N.,  85  B.,  7%  varas;  thence  S.,  67  W., 
501  varas,  to  a  pQe  of  rocks;  tbence  B.,  S3 
E.,  100  varas,  to  a  ^  of  rodcs  for  S.  W. 
comer;  thence  N.,  67  E.,  594  varas,  to  tbe 
beginning,"— which  tbe  defendants  claimed 
«nbraced  the  land  in  controversy.  On  May 
2!^  1855,  Williams  conveyed  to  B.  M.  Stock- 
tbe  above-described  land.  Stockpole,  on 
June  14,  1855,  conveyed  to  Arcbelus  Smith; 
on  May  6,  1^6,  Archdus  Smith  conveyed  to 
Beverly  Pof^;  on  August  17.  1867,  Beverly 
Fool  conveyed  the  same  land  to  Gabriel 
Smith;  on  January  15.  1860,  Gabriel  Smitb 
conveyed  to  John  M.  Pope.  Tbe  defendants 
are  the  only  heirs  and  children  of  SvUxn  M. 
Pope.  John  M.  Pope  Is  dead.  It  also  ap- 
pears from  the  testimony  <rf  J.  8.  Blgbara 
that  the  land  -In  controversy,  after  the  deatb 
of  bis  father.  In  ISOS,  was  cUImed  by  bis 
mother  as  part  of  her  homestead,  and  that 
In  1808  his  mother  gave  him  this  land  In  tbe 
division  of  tbe  property  of  bis  father's  es- 
tate, and  be  claimed  the  same  from  that 
time  until  the  spring  of  1871,  at  whleb  time 
be  sold  it  to  Mrs.  Sallle  White,  now  the  plain- 
tiff ^Trs.  Sallle  Biggs;  and  Mrs.  Rlggs  has 
claimed  tbe  land  from  the  date  she  purchas- 
ed It,  In  1871,  from  her  brother,  and  tbe  deed 
to  the  land  was  made  to  Mrs.  White,  now 
Mrs.  Biggs-  The  land  in  contporersy  bos 
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not  been  in  the  poesesslon  w  actual  occupan- 
«y  of  any  one. 

The  mistake  which  is  soi^fat  to  be  correct- 
ed arises  from  the  description  contained  bi 
tbe  deed  from  S.  W.  and  O.  H.  Blgham  to 
Isaac  WUltams,  of  date  March  8,  1855.  Tbe 
«Mit«itloD  at  the  plaintiffs  was  that  that 
■deed  was  Intended  to  convey  only  10  acree 
<tf  land,  and  was  not  Intended  to  embrace 
the  land  In  contTOTersy;  that  If  It  did  em- 
brace  the  land  In  controTersy,  which  itself 
consisted  of  10  acres,  there  would  be  inclnd- 
«d  In  ttie  deed  20  aem;  that  the  Intention 
and  parpose  of  tbe  parties  to  that  deed  was 
to  convey  only  10  acres,  and  that  10  acres 
was  an  that  was  actually  conveyed,  if  the 
deed  was  constroed  in  the  ll^ht  of  the  calls 
Cor  objects  wbleb  were  found  upon  the 
gronnd:  bat  that,  If  the  calls  for  distance 
shonld  prerall,  tbe  deed  would  embrace  more 
ttaan  10  acres,  and  would  Include  the  land  In 
sulL  ntere  Is  abundant  evldeDce  in  the  rec- 
^ird  irtildk  tends  to  establlBh  that  comets 
•eace  edsted  an  the  ground  as  called  for  in 
the  deed,  and  this,  evidently,  was  tbe  way 
In  which  the  jury  viewed  the  evidence.  The 
(estUnony,  In  addition  to  tbe  calls  in  tbe  deed 
Air  objects  which  were  found  upon  the 
STovnd,  clearly  shows  that  It  was  the  Inten- 
tion of  the  parties  to  that  deed  that  only  10 
aeres  should  be  conveyed.  The  Jury,  by  the 
iceneral  verdict  In  fli.vor  of  the  plaintiff^  evi- 
dently concluded  from  tbe  evidence  that  the 
deed  only  conveyed  10  acres  of  land,  and 
this  conclusion  was  -based  upon  the  testi- 
mony establlBhini;  the  existence  of  comers, 
showing  the  footsteps  of  the  surveyors, 
which  the  jnry,  under  the  charge  of  the 
<«urt  (which  was  proper  on  that  subject], 
con^ered  was  itf  more  Importntice  tlun  the 
4*all8  for  course  and  distance. 

Tbe  plalatlffii  pleaded  that  the  defendants 
bad  only  recently,  within  a  short  while  be- 
CiMre  Hie  instltotlon  of  the  suit,  assnled  a 
olalm  to  this  land,  and  that  plaintttFs  had 
continuously,  for  years  jalor  thereto,  assented 
tbebr  rli^t  to  the  land.  The  coort  b^w  ad- 
mitted evidence  bearli^  iqxm  this  Issue, 
which  we  thlnlE  was  proper.  The  defendants 
pleaded  stale  demand,  and  if  they  were  not 
In  possession  of  the  land,  and  had  asserted 
no  claim  to  it,  and  the  plaintiffs  had,  for  a 
long  time  prior,  asserted  their  rights  under 
snch  circumstances  which  the  evidence 
tends  to  show  may  have  been  known  to  the 
defendants,  they  were  not  required  to  bring 
their  suit  until  tbe  defendants  bad  asserted 
some  claim.  This  was,  in  effect,  held  on  the 
former  appeal  of  this  case.  21  S.  W.  1013. 
As  soon  as  the  plaintiffs  discovered  that  the 
defendants  were  asserting  claim  to  the  land, 
they  brought  this  suit,  and,  until  the  de- 
fendants asserted  such  claim,  plaintiffs  were 
not  required  to  Institute  the  suit,  either  for 
the  land  or  to  correct  the  mistake  In  tlie 
deed.  In  so  far  as  It  attempted  to  convey 
the  land  by  course  and  distance;  and,  in 
support  of  this  issue,  certain  evidence  was 


offered  upon  the  trial  which  had  a  tendency 
to  show  that  the  [dahitlffB,  by  transactions 
concerning  the  land,  had  for  many  years  as- 
serted a  title  thereto,  and  some  of  these 
transactions  were  by  deeds  and  deeds  of 
trust,  which  were  spread  upon  the  record, 
which  Ihe  appellants  may  have  known  of 
long  prior  to  the  time  that  they  asserted  any 
right  to  the  land.  All  this  testimony,  we 
think,  was  admissible. 

Tlie  court  permitted,  over  the  objection  of 
defendants,  former  owneis  of  tbe  land,  an- 
der  whom  the  defendants  claimed,  to  testify 
as  to  tbe  quantity  of  land  conveyed  by  their 
deeds,  and  as  to  the  bonndaries  thereof; 
such  testimony  tending  to  show  that  only 
10  acres  were  omveyed,  which  was  Identi- 
fied by  coraexa,  and  did  not  embcaee  the 
land  In  controversy.  "We  tiiink  this  evidence 
was  admissible.  The  effect  of  It  was  not  to 
contradict  the  terms  of  the  deed,  for.  con- 
struli^  the  deed  in  the  ll^t  of  the  calls  for 
objects,  it  did  not  embrace  more  tiian  10 
acres  of  land,  and  did  not  Include  the  land 
in  oontroveray.  It  was  slnq^  giving  tbe 
deed  the  construction  that  tbe  putles  thraa- 
selves  placed  Qpoc  It  at  a  time  wben  they 
owned  the  land. 

Hie  sixth  assignment  of  error  la  as  fol- 
lows: *^rba  court  erred  in  excluding  tike  evi- 
dence of  J.  T.  Pope,  offered  1^  the  defend- 
ants to  prove  that  J.  M.  Pops^  In  his  lifatime, 
told  J.  T.  Pope,  the  wUness,  that  he  <J.  M. 
Pope)  claimed  tlie  land  In  coi^roversy;  that 
be  claimed  all  the  land  covered  by  his  deed." 
From  an  investigation  of  this  irttnea^  evi- 
dence, as  found  in  the  record,  we  find  that 
he  did  substantially  testify  that  his  father. 
J.  M.  Pope,  dalmed  tiie  land  In  coutrovmy. 
Therefore  tlie  very  fact  which  he  sedcs  to 
prove  by  this  witness  was  In  ftut  tesdfied  to 
Iff  him. 

It  was  sought  hy  tite  defendants  npam  the 
trial  to  introduce  tat  evtSenoe  deeds  Amn  O. 
H.  Blgham  down  to  3otA  D.  Blair  of  a  tmrt 
of  six  acres  of  land,  and  a  deed  from  Nancy 
Blgham  and  the  ehfldtm  of  O.  H.  BIgltam  to 
Uollie  K.  Rucker  of  a  part  of  said  alz  acres 
of  land;  and  the  pettttm.  answer,  dutrge. 
and  Judgment  In  suit  of  MolUe  K.  Bn^er  et 
al.  against  Ferlba  H.  Blatr  et  al.;  and  tihe 
testimony  of  J.  T.  Five  to  the  effect  tb»i 
Ferfba  H.  Blair  was  the  widow  of  Joel  D. 
Blair,  who  was  dead;  and  that  tbe  other  de~ 
fendants  In  said  suit  woe  the  heba  aC  Jod  D. 
Blair;  and  that  tbe  land  hi  controversy  In  ssid 
suit,  conveyed  by  Nancy  Blgham  and  others 
to  Mollle  K.  Rucker,  was  a  part  of  said 
six  acres  conveyed  by  Blgham  to  Joel  D. 
Blair;  also  sought  to  introduce  a  deed  from 
S.  W.  Blgbam  to  J.  W.  Emlnree,  conv^ng  a 
tract  of  land  atiout  two  and  a  half  mUes 
northwest  of  Belton,  and  a  deed  afterwards 
made  by  S.  W.  Blgham  to  H.  7.  Brown  to 
the  same  land,  and  the  record  of  a  suit 
brought  by  Embree  against  Brown  to  recov- 
er the  land.  This  testlmoiw^  was  offered  for 
the  purpose  of  showing  ifaat  the  BIgbama 
Digitized  by  ^OOg  IC 


Tex.) 


POPE  T. 


UIGGS. 


809 


were  in  the  hattt  of  aelllBg  ttie  same  tract 
of  land  to  differwit  partiefl,  and  of  daiminc 
land  tbat  tb»j  had  prerloosly  sold  and  coo- 
Teyed  to  ottaen.  It  la  not  ooatended  tbat 
the  lands  embraced  In  these  deeda  are  In 
Bttj  wlae  connected  with  the  land  In  con- 
troreray.  The  coart  correctl7  refnaed  to  mH- 
mlt  any  of  this  OTldence.  It  waa  not 
vant  to  aaj  Isnw  In  this  caaa. 

Thare  waa  no  error  In  the  ruling  of  the 
court  In  CKclndlng  from  the  Juiy  the  record 
In  the  anlt  at  tellte  J.  BJcga  and  husband 
against  the  Gvlt  Colorado  ft  Santa  FA  BaU- 
way  Company.  Hie  dtemlsaal  of  that  anlt 
by  ttie  plalntlffa,  to  which  the  defendants 
were  in  no  viae  partlea,  woidd  not  prejudice 
the  right  of  Hra.  BalUe  J.  BIgga  to  the  Uad 
in  controversy,  so  far  aa  the  defendants 
were  conconad,  and  tiia  dismissal  of  that 
case  could  In  no  wise  be  conaldved  as  a  re- 
lease oc  abandonment  of  any  right  that  the 
plaintiffs  had  against  the  defendants  aa  to 
the  land  in  anlt. 

There  waa  no  emn  In  ttie  modification  of 
charge  Mo.  2,  aa  giren  by  the  court  It  waa 
proper,  under  Oib  facta  of  thla  case.  There 
waa  evidence  dnrly  ahowing  that  the  de- 
fendants aaaerted  no  claim  to  the  land  ta 
controTeny.  The  actual  poaaearion  the 
defendants  of  a  part  of  the  land  would  not 
draw  to  It  constracttre  possession  of  the 
balance,  if  It  aroeared  from  the  eTldence 
that  it  was  not  thate  latentloB  or  puipoae  t* 
aaacrt  any  dalm  or  rlgArt  to  that  part  of  1h« 
land. 

There  waa  aa  nror  in  returing  the  diai«e 
complained  of  la  tlia  elereiitli  aaalgnment  of 
error.  Tin  court  gas*  the  CMxeet  charge 
1^MHl  actual  and  constrncttre  posaesslon.  It 
would  have  been  improper  to  have  given  the 
cbatge  aa  aaked.  Tha  way  in  which  it  la 
framed,  it  mnld  take  flrom  the  Jury  Ilia 
right  to  coMrider  Uiat  branch  of  the  evidence 
which  tenda  to  show  that  the  defbndanta  did 
not  claim  the  land.  That  waa  an  issue  in 
the  ease  aa  one  of  the  facts  bearing  upon  the 
evidence  of  the  title,  limitation,,  and  stale 
demand. 

We  think  the  charges  given  by  the  court 
at  the  request  of  the  plaintiffs,  complained 
of  m  the  twdfth  asaignment  of  error,  were 
proper.  They  preoent  a  correct  laane,  as 
made  by  the  pleadings  and  evidence^  Nei- 
ther was  there  error  In  the  charge  aa  com- 
plained of  In  the  thirteenth  and  fifteenth  aa* 
B^nmcato  of  oror. 

The  court  below  gave  the  following  charge 
at  the  request  ot  the  defandanta:  "If  tte 
arldence  in  thla  caae  falls  to  satiafy  your 
mlnda  that  tha  plaintiff  BalUe  J.  BiggB,  ta 
her  Tendors,  or  anceatw  O.  H.  Bli^m,  have 
had  and  held  actual  adveiee  poasearion  of 
the  land  in  eontroventy  in  thla  suit  since  the 
time  O.  H.  and  &  W.  lUgham  made  the  con- 
veyance to  Isaac  Williams,  and  was  hold- 
ing possession  thereof  at  the  time  of  the  ln< 
Ktttuti<m  of  thla  suit,  or  within  five  years  next 
before  the  Instttntion  of  this  aolt,  then  yon 


wUl  find  for  the  defendants,  even  though  you 
b^eve  there  was  a  mistake  made  In  the- 
deed  to  Isaac  Wllltams  In  describing  the  land 
The  law  will  not  allow  a  suit  to  reform  a  deed, 
so  as  to  correct  a  mistake  therein,  aftor  thirty 
years,  unless  the  parties  se^ng  to  make 
the  correction  have  been  In  possession  of  tha 
land."  In  connection  with  this  charge,  the 
defendants  claim  that  the  verdict  of  the  jury 
was  contrary  to  the  law  and  the  evldoiee,  la 
that  it  clearly  appears  from  the  testimony 
tlat  neither  Hrs.  Sadie  Biggs,  nor  tboae  un- 
der whom  she  holds,  have  ew  been  in  {wesaik 
sioD  of  the  land  In  controversy.  Tba«f(we, 
In  view  of  the  charges  given,  the  vordlct 
should  bave  been  for  the  defendants.  We 
think  it  waa  impnwer  for  the  court  to  give 
this  charge;  that  It  did  not  present  a  cor- 
rect statement  of  the  law,  and  such  betog  the- 
case,  and  the  charge  being  given  at  the  re- 
quest ef  the  defendants,  they  can  assert  na 
right  baaed  upon  It  But  there  Is  another 
view  of  this  question  which.  In  our  opinion^ 
la  a  complete  answer  to  It  The  judgment 
of  the  court  did  not  undertake  to  correct  the 
misteke  in  the  deed,  wa  waa  relief  granted 
to  the  plalntifl a  upon  that  laane,  but  the  Jodg- 
moit  waa  In  plalntiffa'  favor  for  a  recovwy 
of  the  land,  awarding  a  writ  of  poasesslou, 
and  It  was.  In  effect  a  judgment  based  upon 
that  branch  of  the  caae  that  sou^t  to  re- 
cover the  land  la  traqnss  to  try  tiUOi  fiade- 
pendent  of  any  correctlan  <rf  mistake  in  the 
deed  betwem  the  parti ea.  The  effect  of  the 
jodgmeirt  waa  to  determine  tiiat  the  deed,  uif 
d0  whldi  the  detendante  claimed,  only,  be 
effect,  eonyeyed  10  acrea  of  land,  aeeording 
to  tiM  cans  fCr  objecto  ^ich  woe  Identified 
aa  eatabUsbed  upon  the  gronad,  aaA  that 
those  calls  control  tha  calls  tor  coarse  and 
distance.  This  question  waa,  by  tte  ctaarga 
of  the  court,  prominently  submitted  to  the 
jwy,  and  the  Judgment  rendered  vraa  iq^n 
that  theory. 

Hie  seventeenth  assignment  of  error  Is  as 
follows:  "The  verdict  of  the  Jury  and  the 
Jn^ment  of  the  court  are  contrary  to  the 
law  and  the  evidence,  In  this:  The  evidence 
idiows  no  tltie  to  plaintiff  to  the  land  In 
contioveray  at  the  time  of  the  institution  of 
thla  suit  and  no  conv^ance  of  the  same  to 
her  from  any  person  prior  to  April,  1892, 
long  after  this  snlt  was  filed,  and  after  plain- 
tiff's last  pleading  waa  filed,  and  i^alntlff 
cannot  recover  upon  the  title  acquired  after 
her  last  pleading  waa  flted."  It  does  ap- 
pear from  the  statement  of  facte  that  on 
AprU  27,  IS8S,  J.  a  BIgham,  S.  (X  Blgbam. 
M.  A.  Blgham,  Nancy  Blgbam,  M,  EL  Whlt- 
Ungton,  and  W.  B.  Whittlngton  executed  to 
plaintiff  Mrs.  Sallle  J,  Biggs  a  deed  convey- 
ing the  land  In  controversy.  From  other 
facte  that  appear  in  the  record  It  Is  believed, 
that  the  date  of  the  deed  given  In  the  state- 
ment of  facte  la  a  mistake;  that  possibly  the- 
misteke  occurred  In  preparing  the  stete- 
ment  ml  facte;  and  that  the  deed  waa  proba- 
cy esecuted  long  prior  to  ISM;  for  itiap- 
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pears  from  the  record  tbat  Mrs.  S.  J.  Whtte. 
now  Mrs.  SaUle  Rlggs,  did.  In  1874.  conrey 
to  one  B.  B.  Seat  a  part  of  tlie  land  in  con- 
troTeny,  and  another  deed  executed  by  her 
to  the  same  pftrty  In  18^  and  deeds  ot  trust 
executed  by  tlie  plaintiff  Mrs.  Rlggs;  also 
deed  from  Mrs.  White,  now  Riggs,  conTeying 
the  right  of  way  to  the  Gulf,  Colorado  & 
Santa  P6  Railway  Company,  which  right  of 
way  crosses  the  land  In  controversy,  dated 
October  4,  1880;  also  the  testimony  of  J. 
S.  Bigham,  wherein  he  testifies  that,  lu  1871. 
the  land  was  conveyed  to  Mrs.  White. 
There  is  no  assignment  of  error  In  the -rec- 
ord objecting  to  the  testimony  of  Bigham 
establishing  this  conveyance  to  Mrs.  White. 
It  appears  from  this  testimony  that,  prior  to 
18^,  Mrs.  White  owned  the  land,  and  from 
the  deeds  executed  by  her,  and  the  deeds 
of  trust,  tbat  she  exercised  rights  as  an  own- 
er In  the  land  prior  to  1892.  But,  independ- 
ent of  this,  we  do  not  think  the  question  has 
been  preserved  and  presented  in  such  a  way 
that  the  defendants  can  take  adrantage  of 
it  The  record  does  not  show  that  this  qnes* 
tlon  was,  by  objection  to  tta  deed  in  evi- 
dence or  upon  motion'  for  a  new  trial,  ever 
called  to  the  attention  of  the  trial  court 
A  recovery  ot  title  upon  a  deed  executed  aft- 
«t  the  institution  of  snlt  Is  not  fundamental- 
ly emmeoQs,  unless  the  defendants  urged  ob* 
Jectlons  tliereto  at  the  proper  time.  It  was 
an  error  that  they  could  waive,  if  Uiey  lo 
•desired.  They  should  have  objected  to  this 
deed  when  It  waa  offered,  or,  at  least, 
«iiould  have  called  Hie  trial  court^s  attention 
to  the  error  In  tUa  req>ect  1^  a  motion  tor 
a  new  trial,  which  waa  not  done,  and  tliere 
Is  no  biU  of  exception  In  the  record  ratslng 
tills  aueatlon  In  any  manner.  Therefore  we 
tbink  that  the  error  was  waived,  If  In  fact 
the  deed  was  executed  anbseqnent  to  the 
time  of  the  tautltutlon  of  suit  We  find  no 
error  In  the  xacord,  and  the  judgmoit  la  af- 
firmed. 


FINLAY  et  al.  v.  JACKSON  et  aL 

<Oonrt  of  dvil  Appeals  of  Texaa    Dec.  15, 
1897.) 

Rsvisir  ox  Appbal— ABSBNca  or  Statkhbht  or 
Facts. 

Id  an  action  to  restrain  the  sale  of  an  al- 
leged homestead  on  execution,  the  findins  that 
puintiffs  were  concluded  by  a  former  adjudica- 
tion between  the  same  parties  will  not  be  re- 
versed. In  the  absence  of  a  statement  of  facts, 
or  anything  In  tiie  record  to  show  that  plaintifb 
liave  any  interest  in  the  premises  In  controversy. 

Appcnl  from  district  court,  Llano  county: 
W.  M.  Allison,  Judge. 

Action  by  Isabella  A.  Flnlay  and  another 
against  I.  N.  Jackson  and  others  to  enjoin 
sale  of  certain  premises.  Defendants  had 
Judgment,  and  plaintirfs  appeal.  Affirmed. 

John  O.  Oatman,  for  appeilanta.  Wm.  J. 
Berne,  Jr„  for  aivelleea. 


FISHER.  C.  J.  On  April  2.  tSM.  appdlBBt 
Mrs,  Isabella  A.  Flnlny.  Joined  pro  forma  by 
her  husband,  J.  K.  Finlay,  instituted  this 
suit  by  injunction  against  L  N.  Jackson.  Mrs. 
S.  A.  Bower,  F.  C.  Bower,  and  N.  R.  Portnr. 
sheriff  of  Llano  county,  to  enj<to  the  execu- 
tion of  a  writ  of  venditioni  exponas,  and  the 
sale  thereunder  of  certain  lands  situated  in 
Uano  county,  claimed  by  appelant  as  ber 
homestead.  A  temporary  Injunction  restrain- 
ing the  sale  was  granted,  but  upon  final  hear- 
ing It  was  dlssolred,  and  a  general  Judgment 
rendered  In  favor  of  the  defendants.  Pre- 
vious to  the  final  Judgment,  N.  R.  Porter,  as 
sberlfT.  was  dismissed  from  the  case.  The 
answer  of  defendants  in  effect  alleged  that 
the  homestead  right  of  the  appellant  bad 
been  litigated  and  adjudicated  In  a  suit 
brought  by  J.  K.  Flnlay.  her  husband,  against 
these  defendants,  and  tbat  a  final  Judgment 
was  rendered  therein  in  favor  of  the  def«id- 
ants,  which  was  not  appealed  from,  and  which 
was  still  in  force  and  effect  In  that  Judg- 
ment the  homestead  right  now  set  up  by  ap- 
pellant Mrs.  Flnlay  was  litigated,  and  she. 
previous  to  the  renditlim  of  Judgment  and 
at  the  time  thereof,  knew  of  the  pendency  of 
the  suit  brought  by  her  husband,  and  al- 
leged that  the  matters  In  the  suit  at  bar  were 
litigated  and  thorehi  adjudicated,  whereby 
the  appellant  was  estopped  trom  prosecuting 
this  suit  The  sixteenth  and  seventeenth  snb- 
dlvlslons  of  the  answer  in  effect  deny  the 
existence  of  any  homestead  right  (tf  Oie  ap- 
pellants in  the  land  in  controversy  at  th« 
tane  the  original  execution  waa  levied  upon 
which  the  venditioni  e^naa  waa  baaed. 
The  case  was  tried  before  the  court  withool 
a  Jury,  who  found  the  ft^wlng  facts  and 
concluslona  of  law: 

"First  On  September  2,  189S,  the  plaintiff 
In  this  suit.  J.  K.  Flnlay,  Instituted  suit  No. 
1,028  In  the  district  court  ot  this  county 
against  all  the  parties  to  this  suit  and  ume 
other  parties,  and  tii  the  same  capai^tlea  as 
they  are  sued  herein.  In  said  petition  said 
Flnlay  alleged  that  on  August  2,  1892,  de- 
fendant L  N.  Jackson  obtained  against  him. 
In  cause  No.  tSS  la  the  county  coturt  of  liano 
county,  TexaM,  a  Jndgmoit  tm  9690.88,  twdve 
per  cent  Interest  therefm  from  date  and 
costs;  that  said  Jacksm  had  transferred,  or 
pretended  to  transfer,  said  Judgment  to  de- 
fmdant  Mrs.  S.  A.  Bov&e,  and  that  ttiey 
both,  oa  August  1,  1888,  bad  caused  pinrlea 
execution  to  Issue  thereon  to  Iilano  county, 
and  that  N.  R.  Porter,  as  sheriff  of  Uano 
county,  had  levied  same  on  two  paicds  ctf 
land,  which  said  two  parc^  are  ttie  same 
pu^ls  as  are  described  in  plaintiff's  petition 
In  this  case  at  bar.  In  said  petition  In  said 
cause  Na  1,023  said  Flnlay  further  alleged 
that  both  of  the  said  parcels  of  land  were 
tbe  homestead  of  himself  and  his  wife,  Isa- 
bella Flnlay;  that  be  bought  Qie  same  on 
behalf  of  himself  and  his  said  wife;  and 
then  alleged  the  facta  on  which  he  baaed  his 
homestead  claims.   And  ia-«akl  cause  No. 
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1,023  a  temponuT  Injunction  tssned,  and  re* 
Htrained  the  sale  of  the  lands  so  levied  upon 
until  tiie  December  term,  1895,  of  this  court. 
SeetmA.  I  further  find  tbat  at  aaid  Decem- 
ber term,  1885,  said  temporary  Injunction 
was  dlsaolred;  that  on  trial  said  Finlay  liti* 
gated  for  himself  and  wife  their  homestead 
claim  In  both  of  said  parcels  of  land,  and 
Jndgment  final  was  rendered  against  him; 
and  that  he  has  not  sought  to  revise  said 
judgment  by  iqipeal  or  writ  of  error.  Third. 
I  further  And  that  Isabella  A.  Flulay,  plain- 
tiff In  this  cause,  knew,  at  the  time  said 
cause  No.  1,023  was  instituted,  that  It  was  in- 
stituted; that  her  homestead  rights  In  said 
parcels  of  land  were  involved,  and  were  to 
be  litigated  in  said  suit;  and  that  at  the  time 
that  Judgment  was  rendered  against  Flnlay 
therein  she  knew  that  fact,  and  also  the  na- 
ture of  the  judgment  Fourth.  That  the  al< 
legations  of  homestead  designation  and  dedi- 
cation in  cause  No.  1,023  were  that  the  plain- 
tiff bought  said  lands  with  the  declared  in- 
tention of  making  the  same  his  homestead, 
and  had  commenced  the  erection  thereon  of 
a  mill  and  race,  or  waterway,  etc.;  and  in 
this  cause  the  plaintiff.  In  addition  to  said 
former  alle^tions,  alleged  actual  occupancy 
since  February,  1896,  and  prior  to  February 
21,  1885,  the  deposit  of  some  building  ma- 
terial upon  the  ground,  which,  together  with 
the  material  subsequentiy  placed  there,  have 
been  used  in  the  erection  of  a  residence 
boose  built  since  January,  1896.  Fifth.  That 
on  August  1, 1886,  a  plurles  execution  was  is- 
sued In  cause  No.  133  from  sold  county  court 
judgment,  and  on  same  day  levied  on  the 
lands  in  question;  that  the  sale  of  said  lands 
under  said  execution  has  been  enjoined  in 
cause  No.  1,023  (In  September,  1806),  and  that 
said  matters  remained  undisposed  of  until  the 
December  term,  1890,  of  the  district  court 
of  Llano  county,  to  wit,  January  1,  1890,  as 
hereinbefore  Htated;  that  thereafter,  on  March 
14,  law,  a  writ  of  venditioni  exiwnas  was  Is- 
■«fued,  and  levied  on  said  lands  to  dispose  of  said 
execution  levy  made  August  1,  1885;  and  aft- 
erwards, on  April  2,  1806,  petition  hi  the  case 
at  bar  was  filed,  and  injtmctlon  issued,  re- 
straining further  proceedings  until  the  present 
term  of  this  court.  I  further  find  that  suit  is 
DOW  pending  In  thp  cotmty  court  of  Llano  coun- 
ty, Texas,  between  the  parties  to  the  suit  at 
bar,  involving  matters  of  offset  to  the  judg- 
ment fbr  9600.88,  as  set  forth  by  the  pleadings 
of  the  parties  to  this  suit.  A  trial  was  bad  In 
said  county  court,  judgment  rendered,  motion 
for  new  trial  duly  Sled,  and  ovemiled,  notice 
of  appeal  properly  entered,  and  afterwards, 
within  the  time  required,  a  valid  supersedeas 
bond  filed  and  approved,  and  said  cause  is  on 
appeal  before  the  court  of  civil  appeals  of  the 
Third  supreme  Judicial  district  of  Texas. 

"Upon  the  foregoing  findings  of  fact  I  make 
the  following  conclu;)iona  of  law,  to  wU: 

"L  When  the  husband  Institutes  suit  1^  In- 
JOBCtlon.  on  behalf  of  himself  and  wife,  to  r»* 
•tr^  the  sale  ot  community  real  eatate  undo* 


execution,  Hyiming  guch  real  estate  to  be  the 
homestead  of  himself  and  ftunlly,  and  ther^ore 
exempt  from  forced  sale  under  execution 
against  himself,  and  the  homestead  Issue  is  liti- 
gated hi  said  suit,  and  Judgment  rmdered 
therein  that  the  lands  Involved  were  not  the 
homestead  of  said  parties,  and  no  appeal  Is 
prosecuted  from  such  Jud^ent,  thewlfe.with 
knowledge  of  all  the  facts  as  they  occurred.  Is 
concluded  by  such  final  Judgment,  and  cannot 
thereafter,  between  the  same  parties,  maintain 
a  second  suit,  for  the  purpose  of  again  litigat- 
ing the  same  question  with  the  same  defend- 
ants. And  I  therefore  conclude  that  the  final 
Judgment  rendered  on  January  1, 1886,  In  cause 
No.  1,023  in  the  district  court  of  Llano  cotmty, 
Texas,  wherein  J.  K.  Flnlay  was  plaintiff,  and 
I.  N.  Jackson,  S.  A.  Bower,  F.  G.  Bower,  and 
K.  R.  Porter,  sheriff,  were  defendants^  Is  a 
complete  defense  to  the  ault  now  at  bar  upon 
the  homestead  issue. 

"2.  I  further  conclude  that  the  pending  of 
cause  No.  237  In  the  county  court  of  Llano 
county  between  the  parties  to  this  suit,  and 
now  on  appeal  In  the  court  of  civil  appeals 
from  the  judgment  rendered  in  said  cause, 
operates  as  a  bar  to  the  adJudkatiw  in  this 
court  of  the  matters  of  offset  Invcdved  In  said 
county  ooort  litigation. 

"3.  I  tho^ore  conclude  that  the  temporary 
Injunctton  granted  In  this  cause  should  be  dia* 
solved,  and  judgment  rendered  in  this  cause 
for  the  defendants;  and  It  is  so  ordered." 

There  Is  no  stat«nent  of  CactB  In  the  record. 
In  the  view  that  we  toke  of  the  case,  it  Is  un- 
neceesaiy  for  us  to  pass  upon  the  questions  pre- 
sented in  app^lant's  brief,  wherein  she  com- 
plains of  the  ruling  of  the  court  in  holding  that 
the  former  jndgment  rendered  In  the  case 
wherein  her  husband  was  plaintiff  and  these 
appellees  were  defendants  was  res  ad  judicata, 
and  that  she  was  bound  by  the  same.  If  we 
concede  that  there  was  error  In  this  res^pect,  the 
plaintiff  Is  not  in  a  condltloD  to  complain,  be- 
cause there  is  no  fact  In  the  record  whatever 
that  tends  to  show  that  she  bad  any  homestead 
right  or  Interest  In  the  land  In  controversy. 
The  grounds  alleged  by  her  for  the  relief  that 
she  seeks  in  this  case  is  tiiat  the  defendants 
had  levied  upon,  and  were  about  to  sell,  her 
homestead,  which  she  conteods  was  not  sub- 
ject to  forced  sale.  The  burden  was  upon  her 
to  establish  a  homestead  right  In  the  land  in 
controversy,  in  order  to  prevent  a  sale  thereof 
under  the  execution.  It  is  only  the  homestead 
that  Is  exempt  from  forced  sale,  and  one  who 
asserts  this  right  must  establish  the  existence 
of  the  homestead.  The  existence  of  such  home- 
stead right  would  be  the  very  foundation  of 
plaintiff's  case,  and,  if  the  land  to  question 
was  not  the  homestead,  any  rulings  that  the 
court  made  upon  other  questions  would  lie  Im- 
material. If  she  desired  us  to  revise  the  rul- 
ings made,  she  should  have  come  prepared 
with  evidence,  or  findings  of  the  court,  show- 
ing the  existence  of  a  homestead  right  hi  the 
property.  Sbe  has  not  complied  with  the  bur- 
den of  the  law  In  this  respect,  ai  then  Is  not 
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oM  mrd  of  crUaacc  bi  the  komA  bentag  oa 
the  boDftesteAd  questloiu  Tor  the  reaewis  stxt- 
eo.  tte  JudsvcHt  of  the  oont  Mnr  wlU  toe 
affirmed.  ^IWimiil 


SMTPH  et  sL  T.  PATB  et  aL' 
{Oonrt  of  CitU  Appeal!  of  'Some.    Dee.  15. 
18870 

FOBHWf  ADUIHISTBATOR— POWBM—  COMPHOHISa 

or  Claim  Dob  Estatk— Trespass  to  Trt 
TiTLX— Adtbrsb  PosnraioH. 

1.  A  foreign  administrator  of  one  who  coiitct- 
ed  land  retuaing  a  Tendor*B  lien  baa  no  aatbor- 
ity  without  an  order  of  the  nrobate  coort  to  com- 
promise the  debt  doe  from  the  grantee  to  the  es- 
tate, sinee  the  power  of  the  administrator  In 
snch  respect  is  contrdled  by  Ker.  St.  1806,  art. 
1087,  which  requires  an  order  of  the  probaCe 
court  grantlDg  permission  to  do  ao  before  such 
anthorlty  exists, 

2.  Where  an  expcesa  lien  ts  retained  in  a  deed, 
liw  anpMtor  tide  to  the  land  remains  in  the  Ten- 
dor,  and  deecenda  to  hla  brirs;  and,  on  default 
of  payment  of  the  purchase  money,  tne  render  or 
his  heirs  may  maintain  trespass  to  try  title  for 
the  land. 

8.  A  vendee  In  pomaaion  vndtt  a  deed  urtilch 
retains  a  vendor's  lien  to  secure  payment  of  the 

purchase  money  holds  In  subordination  to  the  ti- 
tle of  hia  vendoi  nntQ  he  repudiates  aueh  title, 
and  the  vendor  faas  notice  of  soch  repwtiatloiL 

Appeal  from  dlBtrlct  court,  Ben  conntr; 
John  M.  Furman,  Judge. 

Tre^BB  to  try  tltie  by  Martha  Pate  and 
others  against  W.  S.  Smith  and  tithen.  From 
a  Jndfrment  In  favor  of  plalntlffa,  defendanta 
appeal  AfQrmed. 

W.  S.  HelBun,  for  i^eUaate.  Ow^w 
HUte  and  Brraa  A  liocgaA,  tor  *»olloae. 

KB7,  J.  TbenatawamdiwMltaf  thtaank 
are  snfBcleiitiy  diKlosed  toy  tbe  trial  eeorfs 
conclusions  of  tiacC  and  hw,  vUeb  am  m 

follows: 

"(1)  I  find  that,  Id  1S78,  Robert  HolUday 
owned  In  fee  simple  the  tract  of  land  de- 
BCribed  In  plalntltfa*  petition,  said  land  situ- 
ated m  connty,  Texas.  (2)  I  find  that 
Robert  HoUiday  died  early  In  the  year  1880, 
In  the  state  of  Tennessee,  having  removed 
thence  from  Bell  county.  Texas,  late  In  the 
year  1878,  and  that  at  his  death  be  left  nei- 
ther wife  nor  child  snrrlvlng  him,  and,  fur- 
ther, that  be  died  Intestate.  I  find  that 
the  plaintiffs  In  this  suit  are  the  heirs  at  law 
of  said  Robert  Holltday,  deeeased.  (4)  I  flad 
that  said  Robert  Holliday,  now  dsceassd, 
sold  and  conytfyed  said  tvBfl  to  W.  !<.  Jones, 
by  deed  dated  Ko^Te'Iut>er  30,  1878,  which 
deed  was  duly  recorded  In  the  deed  records 
of  said  Bell  county  on  the  80tb  day  of  No- 
vember, 1878,  In  which  deed  a  vendor's  Hen 
was  expressly  retained  to  secure  the  payment 
of  the  purchase  money,  evidenced  by  three 
certain  promissory  notes,  aggregating  $1,500, 
executed  by  said  W.  L.  Jones,  and  payable 
to  said  Robert  Holliday,  which  notes  were  by 
said  Robert  HolUday  left  In  the  hands  of  W. 
W.  Walker,  Is  Bell  county,  for  collection,  In 
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wtiose  possession  tbey  remained  oitfl  tker 
were  delivered  to  aod  destroyed  by  W.  L. 
Joms,  hi  the  fan  of  lam.   ^>  I  find  that  said 
W.  L.  Jones  and  wife,  on  Qie  SOth  day  of  Se^ 
t«nber,  1880,  executed  &  quttctelm  deed  to 
W.  W.  Walker,  of  all  tbHr  right  title,  and 
iBSerest  In  and  to  said  iMd,  for  the  censlAera 
tlsH  ut  $1,000,  on  credit  or  on  tlm«;  that 
ssJd  tramfer  by  Jones  and  wife  to  saM  Walfc- 
«■  was  at  the  instance  of  and  negotiated  b^ 
W.  T.  Bennett,  as  admlalstratsr  of  the  estate 
of  R.  HoUlday,  deceased;  and  I  further  find 
that  said  Walker  executed  three  notes,  ag- 
gregating $1,000,  for  the  purchase  money  for 
said  land;  said  notes  being  made  payaUe  to 
said  W.  T.  Bennett,  as  such  administrator, 
and  by  said  Walker  delivered  to  said  W.  T. 
Benntftt,  In  Bell  county,  Texas.   (B)  I  find 
that  tlie  three  notes  executed  by  W.  I/.  Jones 
to  Robert  Holliday  were  unpaid  at  the  death 
of  said  HcAlday;  and  that  said  W.  T.  Ben- 
nett, as  administrator,  negotiated  said  trans- 
fer from  Jones  to  Walker  for  the  purpose  of 
^tlngulBhing  the  original  debt,  evidenced  by 
said  three  notes,  aggregating  $1,500,  executed 
by  said  Jones  to  said  HoUlday;  and  that  said 
Beimett  accepted  the  said  Walker  notes  for 
$1,000,  as  extinguishing  the  original  notes: 
that,  after  receiving  the  three  notes  from 
Walker,  said  B«inett  then  and  there  released 
the  vendor's  Hen  on  said  land,  and  then  sur- 
rendered tile  three  notes  secured  thereto,  ex- 
ctrted  to  HoIDday      Jones,  to  said  W.  L. 
Jones,  wQio  then  snd  there  destroyed  ISke  said 
notes.   Said  r^ne  was  not  recorded.  ^71 
I  tad  that  Batd  Bennett  qusdffied  as  adndn 
Mralwr  of  tbe  estate  of  Bobral  HoUMay,  de- 
eewed,     the  cftote  of  ^nmneBsee,  but  did  not 
vnaDfy  as  such  adretnlstrator  In  the  state  of 
Texas.  <9)  I  And  t^at  W.  W.  Walker  has 
paM  off  In  foil  the  said  notes,  executed  and 
dettrered  by  him  to  said  Bennett  as  such  ad- 
ministrator.  (0)  I  find  that  W.  W.  Walker 
and  wife  conveyed  the  land  In  controversy 
to  defendant  John  T.  Dulany,  by  deed  dated 
July  81,  1884,  the  consideration  being  $350  in 
cash,  and  two  notes  of  $750  each.   (UQ  I  find 
that,  at  the  date  of  the  transfer  from  Jones 
to  Walker,  the  said  Jones,  Walker,  and  Dula- 
ny were  each  and  an  personally  cognizant  of 
the  action  of  the  said  W.  T.  Bennett  In  nego- 
tiating the  transfer  from  Jones  to  Walker, 
and  In  accepting  the  notes  from  Wa&er  In 
Ueu  ef  l^e  original  no^  executed  by  Jones 
ts  Hoinday,  and  in  surrendering  tbe  orl^nal 
notes  to  Jones.   <11)  I  find  that,  at  tSie  date 
of  the  transfer  ftom  Jones  to  WaBter,  the 
de^ndant  Dulany  offa«d  to  give  $800  In  casta 
for  the  land  In  controversy.  (12)  I  find  that 
plaintiffs  daim  as  heirs  at  law  of  said  H<^- 
day,  and  that  defendants  claim  under  the 
deed  executed  by  said  HoHlday  to  said  J<mes. 
(13)  I  find  that  defendant  Dulany  bas  had 
said  land  Inclosed,  and  has  been  nstn^,  culti- 
vating, enjoying,  and  paying  all  taxes  due 
thereoD  for  more  than  ten  years  prior  to  the 
Mnj^ng  of  this  suit  against  him.  on  Jane  94. 
1800.  (14)  X  find  that  tte  reasonabl*  iwtal 

Digitized  by  V^OOQ  IC 


SMITH  T.  PATE. 


818 


valDe  of  saSA  pteoiiaeB,  darlas  tbe  time  the 
same  has  been  In  defendamf a  possenloa.  Is 
■bout  eqaal  to  t£he  ralue  of  tin  Impsorcinciita 
^ced  thereoD  bj  defsndMit,  more  tkan  one 
year  before  the  bringing  of  ttris  emit.  <16)  I 
And  tftat  at  tbe  death  of  Bobeit  HoUldar.  la 
Tenneosee,  be  owed  no  debts;  and  I  further 
And  that  MM  W.  T.  Bennett,  h  sach  admln- 
iKtrntor,  has  never  accounted  to  ptalBtUCa,  as 
hetrs  at  law  of  aald  Sobert  HoUiday,  fbr  any 
at  the  prooeedfl  of  nld  eMate." 

ConcInsloDs  of  law:  "(1)  I  Omit,  am  a  mat' 
ter  of  taw,  that  tbe  deed  from  Robert  HoUl- 
day  ta  W.  L.  Jones,  In  which  a  vendor's  Uen 
was  eKpreSBly  retained  to  secure  the  pay- 
ment of  tbe  purchase  money,  stands  upon 
the  same  footing  as  a  mere  agreement  to 
eoavey  at  a  future  time  upon  payment  of 
the  purchase  moaey,  and  that  said  deed  Is, 
In  law,  an  executory  contract  (2)  X  find 
that  the  superior  title  to  the  land  in  contro- 
vert remained  in  Robert  HoUiday,  and, 
since  his  decease.  In  his  heirs  at  law,  until 
the  purchase  money  Is  paid  In  fact,  or  until, 
by  lapse  of  time,  payment  would  be  pre- 
sumed. 0)  I  And  that  at  common  law  the 
lapse  of  twenty  years  would  raise  the  pre- 
sumption of  payment  (4)  I  find  that  there 
has  been  no  adverse  holding  of  the  land  in 
controversy;  that  the  acceptance  of  the  deed 
by  Walker  from  Jones,  and  the  execution  of 
the  new  notes,  was  not  a  repudiation  of  the 
contract  between  said  Jones  and  his  vendor, 
who  is  Che  same  parly  under  whom  plalutlffo 
claim;  and  I  find  that  the  ten  years'  statute 
of  limitations  does  not  apply.  (5)  I  find  that 
the  plea  of  stale  demand  does  not  apply 
when  the  superior  tlQe  remains  In  the  heir 
at  law  of  the  vendor,  ffi)  I  find  that  the 
transfer  of  the  land  "by  Jones  to  Walker, 
having  been  n^ttated  by  and  at  the  in- 
stance of  tbe  Tennessee  administrator,  W. 
T.  Bennett,  and  the  not«i  for  the  purchase 
moaey  having  been  mode  payable  to  and  de- 
livered In  Texas  to  said  admlnlatrator,  and 
the  Jones  notes  having  been  surrendered  to 
W.  li.  Jones  by  the  said  administrator,  and 
the  Tender's  Hen  on  tbe  said  land  having 
been  releasd  by  him,  tbe  sale  and  transfer 
by  Jones  to  Walker  was,  in  law,  a  sale  and 
transfer  lof  said  administrator,  and  was  a 
novation  of  Ote  original  debt  evidenced  by 
nid  Jones  notes,  payable  to  the  decedent 
(7)  I  fiM  that  a  fioreigs  admlnksttatMr  can- 
not legsttr  iaaA  MmglDK  to  an  estate  la 
Texas,  wltbewt  ttrat  tMng  ovt  letters  la 
Tens,  and  eelllBg  tbe  same  la  doe  oonrse  «f 
admHiMrstkBL.  4^  I  Hod  iftat  a  fore^n  ad* 
mlntettatoT  canaot  nnke  a  novation  in  Tex- 
ss  by  acce^ng  a  new  note,  payable  to  hlm- 
atU  as  administrator,  as  extinguishment  of 
an  old  debt  evidenced  by  notes  payable  to 
tie  decedent;  especially  where  there  Is  no 
new  fMmsideratlon,  and  where  both  the  new 
and  the  old  notes  are  Beenred  by  liens  on 
the  same  land.  (9)  I  find  that  tbe  surren- 
der of  tbe  notes  to  W.  L.  Jones  by  said  ad- 
ministrator, and  the  rriease  of  tbe  vttidiw's 


Uen  securing  the  same,  and  tbe  acceptance 
of  tbe  new  notes  from  Walker,  was  a  neva- 
tlon  of  tbe  original  contract;  was  b^ond 
tbe  poiwer  of  the  administrator,  and  did  not 
ectlngulah  the  original  debt,  and  was  veld. 
(10)  I  find  that  the  said  W.  T.  Bennett,  as 
a\ic3a  administrator,  acted  beyond  his  author- 
ity in  said  transactions,  and  that  tbe  belrs 
at  law  of  said  decedent  are  not  bound  there- 
in. Wherefore  I  find,  under  the  law  and 
ttw  evidence,  that  the  amperUa  title  to  the 
land  in  controversy  w«b  in  aoid  Robert  Hol- 
liday  at  tbe  time  of  bis  death;  that  the  same 
has  not  been  devested  out  of  his  heirs  at  law, 
either  by  p^ment  of  purchase  money,  or 
by  such  a  lapse  of  time  as  would  raise  a 
presomptlon  of  payment;  that  the  dalm  of 
said  heirs  cannot  be  defeated  tn  this  case 
by  the  plea  of  stale  demand,  nor  by  the  tea 
years*  statute  of  limitations;  and  that  plain- 
tiffs ought  to  recover  the  land  sued  for,  but 
plaintiffs  ought  not  to  recover  for  renta.  as 
the  Improrements  placed  on  said  land  tagr  de- 
fendant offset  the  said  rents." 

Opinion. 

Tbe  trial  court's  findings  of  fact  are  not 
challenged  by  asstgniueDt  of  error,  and 
therefore  we  adopt  them  as  correct,  and 
make  them  the  basis  of  our  decision.  We 
also  think  that  court  reached  correct  conclu- 
sions of  law. 

The  main  question  In  the  case  ta:  Had 
Bennett  acting  under  letters  of  administra- 
tion granted  in  the  state  of  Tennessee,  au- 
thority, without  an  order  at  the  probate 
coart  anthartelng  him  so  to  ido,  te  eeaapro- 
mlse  the  debt  owing  from  Jones  to  Robert 
H<dllday's  estate,  and,  by  aco^itlBg  tma- 
tiilids  of  tbe  debt  In  satMaotian  ef  tbe  en- 
tire amount  devest  said  estete  or  the  betas 
of  Holllday  of  tbe  title  to  the  land  in  ques- 
tion? This  question.  In  our  opinion,  asnat 
be  answered  In  the  negative.  Whatever 
may  be  tbe  authority  of  an  Kcecutor  or  ad- 
ministrator under  the  rules  of  the  common 
law,  to  compound  or  compromise  claims  ow- 
ing to  an  estate,  in  this  state,  the  matter  is 
controlled  by  statute,  and  requires  an  or- 
der of  the  probate  court  granting  permis- 
sion to  do  so  before  ancb  authority  will  ex- 
ist Rev.  St  189S,  art  1987.  This  statute 
was  in  force  at  the  time  the  transaction  Is 
question  occurred.  Rev.  8t  1879,  art  1934; 
Perry  v.  Booth,  7  Tex.  493;  TrammeU  v. 
Swan,  26  Tex.  474.  Such  being  the  hew,  If 
Bennett  had  been  appointed  adminlttrator 
by  a  court  of  this  state,  not  having  procured 
an  order  authorizing  him  to  do  so,  be  would 
have  had  no  authority  to  make  tbe  settle- 
ment with  Jones  and  Walker  that  was  made, 
and  the  title  to  the  land  in  question  would 
have  remained  as  It  was  before  tbe  settle- 
ment was  made.  Therefore,  if  it  be  con- 
ceded that  the  Tennessee  court  had  jurisdic- 
tion to  collect  the  debt  owing  by  Jones  to 
tbe  Holllday  estate,  and  thereby  devest  said 
estate  and  HoUlday's  heirs  of  title  to  tbe 

Digitized  by  GooqIc 


tf  SOUTUWlDHriflUN  RBFOBTKB. 


land  for  which  the  notes  wm  given,  still, 
as  It  to  not  shown  by  proof  that  the  laws  of 
that  state  are  different  from  those  of  Texas 
on  the  subject  of  the  authority  of  an  admin- 
istrator to  compound  or  compromise  a  debt, 
the  rights  of  the  parties  must  be  determined 
by  the  laws  of  this  state.  Crosl^  v.  Huston. 
1  Tex.  204;  James  v.  James,  81  Tex.  373,  16 
a.  W.  1087. 

It  fa  the  settled  law  in  this  state  that, 
when  an  express  Hen  Is  retained  In  a  deed, 
the  superior  title  to  the  land  remains  In  the 
vendor,  and  descends  to  his  heirs;  and,  on 
4etault  of  payment  of  the  purchase  money, 
the  vendor  or  his  heirs  may  maintain  tres- 
pass to  try  title,  and  recover  the  land.  Har- 
ris V.  Catlln,  53  Tex.  1;  Webster  v.  Mann, 
S2  Tex,  416;  Summerhill  v.  Hanner,  72  Tex. 
1224,  9  a  W.  881. 

A  vendee  In  possession,  under  a  deed 
which  retains  a  vendor's  lien  to  secure  the 
iwyment  of  the  purchase  money,  holds  in 
subordination  to  the  title  of  bis  vendor  until 
he  repudiates  such  title,  and  the  vendor  has 
notice  of  such  repudiation.  Therefore  the 
atatutes  of  limitation  do  not  apply  to  this 
case.  Koosevelt  v.  Davis,  49  Tex.  463;  Keys 
V.  Mason,  44  Tex.  140;  Clark  v.  Adams,  80 
Tex.  674,  16  8.  W.  Sfi2.  We  have  consid- 
ered all  the  questions  presented  in  api>el- 
lonts'  brief,  and,  finding  no  reversible  error, 
the  judgment  la  affirmed.  Affirmed. 


HATEB  V.  TATLOB. 
(Court  of  OMI  Appeals  of  Texas.    Dec.  4, 
1887.) 

^MBBTUB— TAXATIoa— 8AL»— VSMDCaiS*  LiBsrs. 

1.  I^tle  to  land  which  was  a  homestead  was  ac- 
quired by  purchase  at  a  tax  sale.  The  amount 
4>t  taxes  alleged  to  have  been  assessed  and  unpaid 
was  greater  In  amount  than  conld  have  been  le- 
gally assessed  against  the  property  under  Const, 
art  8,  >  0,  as  amended  in  IS^  Beld,  that  the 
laud  was  sold  for  a  debt  other  than  Ae  taxes  due 
thereon,  and,  under  article  16,  S  60,  proTiding 
that  the  homestead  shall  be  protected  from  forced 
sale  for  all  debts  except  purchase  money  and  tax- 
es doe  thereon,  the  sale  was  Told. 

2.  Where  one  purchases  land  at  a  void  tax 
sale,  and  the  real  owner,  who  is  occupying  it  as 
a  homestead,  gives  a  note  for  a  transfer  of  the 
land  to  him  trom  the  purchaser,  and  a  vendor's 
lien  is  reserved  in  the  deed  for  the  price,  the 
transfer  conveys  no  title,  and  the  lien  cannot  be 
foreclosed. 

Appeal  from  district  court.  Delta  county; 
Howard  Templeton,  Judge. 

Action  by  Joel  Hayes  against  W.  W.  Tay- 
lor. From  a  judgment  for  defendant,  plain* 
tiff  apppala.  Affirmed. 

J.  li.  Young,  for  appellant  Sharp  &  Banis- 
ter, for  appellee. 

Conclusions. 

STBPHENS,  J.  This  action  was  brought 
•bf  appellant  to  foredoae  an  alleged  vendor's 
lien  on  appellee's  homestead  of  40.0  acres 
of  land  In  Delta  county.  The  Judgment  de- 
nying the  relief  sought  rests  upon  conclusions 


of  law  and  fact,  from  which  It  appears  that 
appellant  acquired,  in  the  year  188&,  what- 
ever right  he  had  to  the  land,  through  a  tax 
sale  made  that  year  to  collect  the  taxes  as- 
sessed against  appdlee  for  the  preceding 
year,  amounting  to  15.34,  which  Included  his 
poll  tax  and  taxes  assessed  against  bis  per- 
sonal estate,  as  well  as  against  the  land.  It 
further  appears  from  the  findings  of  fact  that 
"the  assessment  roU  of  Ddta  county  tor  ISM 
contains  the  following,  and  botblng  else,  eor- 
ering  aald  land: 


i 

1 

Abatiaet 

No. 

Cer- 
tificate 
No. 

Bnrroy 

Original 
Qrantw. 

1 

i 
1 

w.  w. 

Caroline 
aUml 

—And  that,  when  this  assessment  was  made, 
as  well  as  long  before  that  time,  and  ever 
since,  appellee  was  a  married  man,  the  head 
of  a  family,  and  the  land  in  question  was  his 
homestead;  that  thereafter,  to  avoid  a  threat- 
ened suit,  he  made  the  note  (for  9100)  sued 
on,  and  took  a  conveyance  of  the  land  from 
appellant,  in  the  face  of  which  the  vendor's 
Hen  was  expressly  retained  to  secure  the  pay- 
ment of  this  note.  The  statement  of  Cacts. 
however,  falls  to  show  what  the  tax  assess- 
ment of  $5.34,  by  virtue  bf  which  the  land 
was  sold,  Included,  but  merely  recites  that 
defendant  (appellee)  introduced  In  evidence 
the  minutes  of  the  commissioners*  court  to 
show  the  amount  of  taxes  levied  for  county 
purposes  for  1884,  without  showing  what 
these  minutes  contained,  and  then  copies  the 
tax  rolls  for  that  year,  as  follows: 


Owner. 

Abstract 
No. 

Oer- 
tlflcata 

No. 

Surrey 

Original 
Grantee. 

P 

I 

W,  W. 

li 

Qtioime 

AUen. 

«8-10 

tut 

Error  is  therefore  assigned  to  the  conclusion 
of  the  trial  Judge  that  the  tax  assessment  un- 
der which  the  land  was  sold  Included  appel- 
lee's poll  tax  and  the  tax  on  his  personal 
property,  and  this  assignment  would  have  to 
be  sustained,  though  the  discrepancy  Is  doubt- 
less due  to  Inadvertence  In  malting  up  the 
statement  of  bicts,  had  not  the  constitution 
and  laws  in  force  when  the  assessment  and 
sale  in  question  took  place  made  it  impossi- 
ble for  a  valid  assessment  of  $5.34  to  have 
been  made  against  a  tract  of  land  valued  at 
$147.  Const,  art.  8,  §  9,  as  amended  in  1883- 
See,  also,  acts  of  legislature  levying  taxes  for 
1884.  It  thus  appears  that  the  land  must 
necessarily  have  been  sold  for  a  debt  other 
than  the  taxes  due  thereon,  which  is  forbfd- 
den  by  article  16,  S  &0,  of  the  constitution, 
providing  that  the  homestead  shall  be  pro- 
tected from  forced  sale  for  the  payment  of 
all  debts  except  for  the  purchase  mooe> 
thereof,  "the  taxes  due  thereon,"  etc.  Being 
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so  fbrUdden,  tbe  sale  was  rold,  and  did  not 
devest  appellee's  title  or  pre-exlstlns  home- 
stead Tigjtt.  Tbe  debt  for  purchase  mon^ 
excepted  by  the  constltatlon  can  be  none  oth- 
er than  that  created  in  acquiring  some  sort 
of  title  to  the  homestead,  and  hence  cannot 
arise  from  a  contract  made  after  such  title  la 
fnll7  vested,  and  the  homestead  acquired. 
Certainly  the  conveyance  of  a  void  tax  title 
to  appdlee,  while  in  the  full  possession  and 
en}(^ment  of  his  homestead,  could  not  have 
stren^faened  his  title  thereto.  Indeed,  the 
tax  sale  proceeded  upon  tbe  assumption  that 
the  title  to  the  homestead  was  already  per- 
fect in  appellee.  It  follows  from  these  con- 
c'lualona  that  api)ellant  was  properly  denied 
the  foreclosure  of  any  lien  upon  tbe  home- 
stead. His  petition  failed  to  contain  any  al- 
ternative prayer,  or  state  any  facta  as  a 
basis  therefbr,  to  enforce  by  way  of  subrosa- 
don  a  lien  against  the  bomeatead  for  any  tax- 
es due  thereon  which  may  have  be^  paid  by 
him  through  the  void  sale.  Excluding  Im- 
material findings,  we  therefore  adopt  the 
'■oorfs  omciiialona  of  facU  and  afilnn  the 
judgmmt 


McFARLANB  et  aL  v.  HOWBU4  Ooutjr 
Judge;! 

(Court  of  CM  Appeals  of  Texas.    Ifay  18, 
1807.) 

TRBASDasa's  Bonn— Liabiutt  op  Sdrstt— Evi- 

DB!(CB— TiMB  OW  FlLIKO. 

1.  Where  a  surety  on  an  offldal  bond  signs  It, 
and  places  It  In  the  hands  of  his  co-obligor,  with 
the  Btipnlation  that  it  is  not  to  take  effect  or  be 
driiv«[«d  to  the  obligee  unless  another  surety 
rigns  It,  ff  the  obligee  has  notice  the  stipulation 
win  constitute  a  dnense  for  tbe  surety,  in  a  suit 
on  tbe  bond. 

2.  In  a  suit  on  an  official  bond,  where  the  issae 
is  whether  the  bond  was  filed  and  approved,  it 
may  be  introduced  in  evidpnce. 

8.  On  on  i?<sne  as  to  whether  a  treasurer's  bond 
had  been  Sled,  and  approved  tlie  county  Judge, 
che  evideitce  sliowed  that  it  was  found,  at  the 
t>xpiratiun  of  tlic  termfi  of  the  treasurer  and 
judge,  in  the  regular  file  box  of  the  cleric,  with 
Che  odier  county  bonds.  It  had  no  &]e  marit  and 
no  indomement  of  approvoLand  bore  date  of  the 
time  of  the  treasurers  electioti.  The  treasurer 
testified  that  be  bad  never  delivered  tbe  bond  to 
:tny  one  as  his  offleial  bond.  The  county  judge 
rostlfied  that  he  could  not  remember  whether  he 
had  received  and  approved  the  bond  or  not,  bat 
stated  circumstances  tending  to  show  that  he 
had  not.  The  treasurer  held  office  for  two  years 
without  objection,  and  no  other  bond  was  ever 
tiled.  Held,  that  the  jury  were  warranted  In 
findins  that  the  bond  had  been  filed  and  ap- 
proved. 

4.  In  an  issue  as  to  whether  an  official  bond 
had  e>er  been  approved  by  the  county  judge, 
where  his  testimony  tends  to  show  that  it  had 
not,  evidence  of  statements  made  by  him  inaj  be 
introduced  for  the  pnnrase  of  contradicting  his 
testimony,  hot  not  as  amrmative  evidence  against 
the  sureties  in  the  bond. 

5.  Nonresponsive  answers  in  a  deiMuition  can 
be  su^ressed  only  on  motion  made  before  the 
♦rial. 

6.  Th«  testimony,  "Binding  the  bond  In  this 
i  Writ  of  error  dnled  by  snpreme  courts 


condition  makes  me  think  It  may  have  been  pre> 
s«ited  to  DM  for  approval  and  rejected*"  is  In- 
admissible, as  being  only  an  opinion. 

7.  In  an  action  on  a  treasurer's  bond,  the  cei^ 
tificate  of  the  comptroller,  showing  the  amount 
paid  to  tb«!  treasurer  during  the  year  in  whldi 
nis  alleged  defalcation  took  place.  Is  admissible 
In  evidence. 

8.  The  fact  Hiat  the  statement  of  the  comp* 
troller,  admitted  in  evidence  for  the  purpose,  of 
showing  the  amount  of  money  paid  to  a  treasurer 
during  a  certain  year,  contained  statements  of 
money  paid  In  other  yeara,  which  was  irrelevant, 
did  DOt  make  the  whole  statement  inadmissible. 

9.  Evidence  of  admissions  of  defalcation  made 
by  a  treasurer  after  his  term  of  office  had  expired 
Is  admissible  against  him  in  a  snlt  on  his  bond, 
but  not  against  his  sureties. 

10.  Tbe  fact  that  an  officer**  bond  was  not  de- 
Uvered  to  the  connbr  Judge  for  api«oval  and  fil- 
ing until  more  than  20  days  after  he  had  received 
his  certificate  of  dection  i^lll  not  render  sneh 
bond  void. 

Appeal  from  district  court,  Jaqier  conntj; 

Stephen  P.  West,  Judge. 

Action  by  J.  B.  Howell,  county  Judge, 
against  W.  M.  McFarlane  as  principal,  and 
W.  C.  Price  and  G.  W.  Smythe  as  sureties, 
on  au  official  bond.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed  as  to  Mc- 
Farlane.  and  reversed  as  to  Pries  and 
Smytbe. 

Ford.  Martin  A  Jones  and  Seale  &  Beaty, 
for  appellants.  Votaw  &  Chester,  tor  ap- 
pellee. 


WILLIAMS.  J.  This  was  an  action  by  the 
county  Judge,  for  the  use  of  tbe  county, 
against  McFarlane,  as  principal,  and  W.  G. 
Price  and  Q.  W.  Smythe,  as  sureties,  upon 
an  instrument  alleged  to  be  the  bond  given 
by  McFarlane,  as  county  treasurer,  In  ac- 
cordance with  article  921,  Bev.  St  18D5.  for 
the  security  of  the  school  f  nnd  of  tbe  eoTin- 
ty,  to  recover  a  balance  of  aacb  fund,  wbtch 
he  had  failed  to  pay  over  to  his  successor 
or  to  otherwiae  account  for.  The  defend- 
ants all  pleaded  general  denial,  and  defend- 
ant Smythe  pleaded  specially,  under  oath, 
that  "at  tbe  time  said  Instrument  was  pre- 
sented to  him  (or  his  signature  by  Wm.  M. 
McFarlane,  tbe  principal  In  said  bond,  and 
before  said  instrument  was  signed  by  bim. 
it  waa  agreed  between  bim  and  said  Mc- 
Farlane that  he  would  not  become  a  surety 
npon  said  bond  unleaa,  before  the  delivery 
and  approval  of  said  bond  by  the  county 
Judge  of  Jasper  county,  that  at  least  one 
other  good  and  solvent  surety  besides  W. 
G.  Price  would  sign  the  same;  and  that  said 
defendant  Smythe  then  and  there  signed  the 
said  bond  with  the  knowledge  and  eonsent 
of  the  said  McFarlane  that  bla  said  signa- 
ture should  only  become  operative  and  bind- 
ing against  the  defendant  In  the  event  that 
such  additional  security  was  secured."  De- 
fendant alleged  that  no  other  good  and 
Bolvent  surety  besides  W.  C.  Price  waa  pro- 
cured upon  said  bond;  that  N.  F.  Belk,  who 
was  then  county  Judge  of  said  Jasper  coun- 
tjt  had  Coll  oettce  of  the  con^ions  under 
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wUch  this  defendant  elgaed  etld  boad.  and 

that  aaia  notice  me  gtren  to  htm  iirtor  to 
the  time  when  said  bond  went  Into  the  pee- 
aesakm  at  aald  county  Judge,  If  In  fact  aald 
bond  vaa  ever  la  Me  poeeeeelon.  A  vedal 
exception  to  this  part  of  the  answer  was 
anrtalned  en  the  gmmd  tJiat  It  stated  no 
defeuBL  The  anam  farther  allegad  that 
tte  bond  saed  on  had  never  been  tendered 
or  delivered  to  the  county  Judge  te  whoza  It 
waa  payuble,  and  had  never  beoi  approved 
by  talm.  The  eoort  eulnritted  tbe  question 
last  stated  to  the  Jnry,  and,  a  verdict  hBrlng 
been  returned  for  pbUntlfl,  all  of  the  de- 
ffendants  have  appealed. 

The  first  ot^ectlon  urged  to  the  action  of 
the  cfturt  below  la-  to  the  anatalnlng  of  tlie 
exception  to  the  special  answer,  of  apppUant 
Smythe,  and  we  think  It  Is  well  taken.  As 
to  wfaettier  or  not  a  bond  signed  by  a  surety, 
and  left  with  his  principal,  upon  anch  a  ■con- 
dition as  that  set  out  In  the  answer,  can  be 
enforced  against  such  surety,  where  It  has 
been  delivered  the  principal  to  tiie  obU- 
igee  In  violation  of  the  condition,  and  has 
been  accepted  by  the  oldlgee  without  notice 
of  the  condition,  tiiere  le  conflict  of  author- 
ity. The  supreme  court  of  this  state  has 
decided  that,  under  the  facta  atated,  the 
surety  Is  liable.  Ballow  v.  IVIcblta  Co.,  74 
Tex.  341,  12  S.  W.  48.  But  none  of  the  au- 
thorities cited,  and  none  that  we  know  of, 
hold  that  the  surety  Is  liable  where  notice 
of  -the  condttln  la  given  to  the  oUlgee,  ei- 
ther directly  m  dreumatantlally,  before  Ura 
aeceptaaee  of  the  ebHgatlon.  On  the  oon- 
IXBzy,  an  of  them  admit  that.  In  mitA  a  eaee^ 
the  defenae  is  available.  Uai^  entboritlea 
hold  ttiat  an  obligor  In  a  bond  cannot,  when 
sued  upon  H,  show  by  parol  evtdence  that  he 
delivered  It  in  escrow  to  the  obUgee,  or  to 
one  aC  asreral  obligeea,  upon  audi  a  eondl- 
tton. 

But  this  IB  not  the  case  presented  by  the 
answer.  The  Iwnd  was  not  delivered  liy 
the  surety  to  the  obligee,  but  was  signed  and 
placed  In  the  hands  of  bis  co-obligor  with 
the  stipulation  that  It  was  not  to  take  effect 
or  be  delivered  to  the  obligee  unless  another 
surety  signed  it.  If  the  principal  delivered 
It  to  the  obligee,  and  the  latter  accepted  and 
approved  It,  without  notice  of  the  condition 
ui>on  which  It  had  been  signed  by  Smythe, 
the  latter  wHI  be  estopped  to  urge  the  de- 
fense. Dalr  V.  U.  ;S.,  16  Wall.  1.  But  tf, 
aa  alleged,  the  oUlgee  had  notice  wtien  be 
received  and  approved  tbe  bond,  this  would 
constitute  a  defease  for  Smythe.  The  deci- 
sion of  this  court  In  the  case  of  City  of  Hal- 
lettsvllle  V.  Long,  32  S.  W.  667,  has  no  appli- 
cation here.  Mo  question  was  there  Involv- 
ed aa  to  the  due  execution  of  the  bond,  or  its 
completeness  as  an  obligation,  but  the  sure- 
ties undertook  to  defeat  It  by  an  alI^;atIon 
that  officers  of  the  city,  who  received  and 
approved  It,  had  represented  that  the  prin- 
cipal, who  had  been  chosen  to  an  office,  waa 
worthy  to  fill  It,  when  te  fact  he  was  known 


ta  them  to  be  a  deCaoltet;  nils  was  held. 
iB  sabsteaoe.  to  have  been  an  aet  oatstde 
Itaa  line  of  the  dudes  of  tbe  offlcera  taUse 
the  bond,  aad  waa  not  to  be  impnted  to  tite 
dty.  The  bcmd  waa  executed,  reedved.  and 
approved  la  compliance  with  law,  and  iras 
held  to  have  taken  eflOect  aoeordtaiii^,  naf- 
focted  by  tlte  repreaentations  of  tiie  offlsen. 
Ibe  pirfnt  bere  Is  that  tlie  bond  waa  never 
flHBcnted  W  tbe  sniety  so  as  to  talad  Um. 
and  It  la  not  an  vnasthniEed  act  of  tbe  of- 
flaer  taking  it  that  la  relied  on  to  defeat  it. 
Tbe  eoart,  tinref  (we,  erred  In  anatalnlng  tbe 
eKC^itkm  to  the  answer,  and  In  exdndtai{; 
evidence  tending  to  sustain  It. 

Thoni^  ttalB  deCose  ot  Smytbe  draald  &tll. 
atUl  If  tbe  bond  waa  never  delivered  to  and 
aeceptad  fay  tiu  oounty  Judge,  wboae  duty  It 
waa  made  by  law  to  take  tbe  bond,  no  n- 
covoy  could  be  had  upon  It  TUb  waa  reoog- 
nlaed  the  court  bdow,  and  the  queatloD 
waa  submitted  to  the  Jury.  It  la  nrgad 
that  the  court  erred  In  admitting  the  bond 
In  evidence,  and  that  the  verdict  of  the  Jorr 
la  contraiy  to  the  eTldaace*  because  tbe  de- 
livery and  approval  of  tbe  bond  wem  not 
sufficiently  shown.  The  bond  was  found, 
after  Ibe  eq^lratlon  of  the  term  of  office  of 
the  treasurer  and  of  the  county  Judge,  wIhw 
duly  tt  waa  to  have  taken  the  bwd.  In  a  tin 
file  box  in  the  office  of  the  derk,  among  oth- 
er official  bonds  ot  the  couiUy.  This  iras 
the  proper  place  of  deposit  It  had  no  ffle 
mark  and  no  Indorsraoent  of  approval  upoa 

It,  and  bote  date   day  of  November. 

1B82,  which  was  the  time  at  which  UcFar- 
lane  waa  dected.  MeFarlaae  testified  that 
he  bad  never  deUvemd  It  to  the  county 
Judge,  nor  to  any  one,  as  his  official  bond. 
The  person  who  was  county  judge  at  the 
time  of  McFarlane's  election  testified  by  dep- 
esHSoa,  aad  could  not  Knenber  poe]tlveI.r 
whether  or  not  the  bond  bad  ever  been  de- 
livered to  and  approved  by  him,  but  statetl 
drcumstanoes  tending  to  show  that  tt  liad 
aot  MeFarlane  held  his  office  for  two 
years,  and  received  the  school  funds  in  that 
cmtaelty  without  objections  from  any  quar- 
ter, and  there  was  no  other  bond  which  en- 
titled blm  to  do  so.  We  are  of  the  <q)lnIon 
that  the  court  did  not  err  In  admitting  tlic 
bond  In  evidence,  and  we  cannot  say  tluit 
the  Jury  were  not  warranted  In  flnding  for 
plftintUI  on  this  issue. 

The  statements  testified  to  Totaw  and 
CSieeter,  aa  having  1>een  nuide  to  tbem  by 
McParlane,  tended  to  weaken  McFadane's 
testhnony,  and,  a  proper  predicate  baring 
been  laid  for  contradicting  Um,  vrere  admis- 
sible for  that  purpose.  They  were  not  admis- 
sible, however,  as  afflrtnative  evidence  against 
the  sureties.  AssoelatlOB  v.  Bmlth,  70  Tex. 
168,  7  S.  W.  793. 

The  niUngs  of  tbe  court  xq>oo  the  erldence 
of  the  witness  Belk  are  not  sufficiently  briefed 
to  require  us  to  consider  them,  but,  in  view 
of  another  trial,  we  will  indicate  our  views 
briefly.  The  exduded  portion  of  tbe  anawer 
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to  fke  BiTth  IntOToeatiwy  was  not  reBponslre 
to  the  question,  but  tlilB  objection  cooU  tmtf 
be  made  hy  motion  to  suppress  before  tlie 
trial.  The  statement  of  facts  states  tbat  ttoe 
answers  were  excluded  on  motion,  bat  at 
what  stage  Is  not  stated.  The  bill  of  excep* 
tk>m  states  tbat  the  mBiigs  were  made  am 
obiectkm  urged  dnrtas  the  trial.  lUm  objec- 
tion was  not  avatlabte  In  this  way.  Battwar 
Co.  V.  Jrj,  71  Tex.  417,  9  8.  W.  84B;  Wyatt 
T.  Poster,  79  Tex.  418,  16  8.  W.  679. 

Tbe  other  objection  was  that  the  answn 
"was  the  opinion  of  the  witness.  Irrelevant, 
and  hearsar."  The  evidence  was  releTanf, 
and  was  not  hearsay.  AH  of  It  was  admlssl- 
tile,  exc^t  tbe  statement:  "Finding  the  bond 
in  tUs  condition  makfs  me  think  it  may 
hsTe  been  presented  to  me  for  approval,  and 
rejected,"  which  Is  only  an  oi^nkm. 

The  excluded  portion  of  the  answer  to  tlie 
i4ghth  Interrogatory  wa«  not  called  for  bj 
the  questloat,  bat  tbe  fact  stated  was  admlssl- 
bte.  milesB  motloa  to  sappress  was  made  at 
prop«-  time. 

The  portloB  of  tbe  tenth  answer  was  prop* 
€3tj  ezclsded,  being  por^  an  tnflecence  or 
ofrinlon  of  the  witness. 

Tbe  certlflcate  of  the  comptroller,  showing 
ibe  amonnt  paid  to  McFarlaae  as  treasurer 
dnrlng  tihe  year  in  question,  was  admissible. 
Ber.  St.  189S,  arts.  2806,  2438.  The  atate- 
Bicat  also  showed  tbe  amounts  paid  to  him 
in  other  years,  and  this  was  Irr^evant.  but 
tUd  not  render  the  whole  statement  inadmlssV 
ble,  Bealdea.  the  same  fact  was  shown  b7 
ihe  tressorer's  report  and  by  the  uacontrar 
•Ueted  evidence  In  the  case,  and.  If  there  bad 
besD  enor,  tt  wooU  have  been  hamdess. 

The  evidence  of  Howell  to  the  admlsahm 
uLtde  to  him  by  Mf^atlane,  after  his  term  of 
••ffiee  had  expired,  of  a  ahflrtage  in  his  ac- 
foants.  WHS  adsiisstUe  agaln&t  McFarlame, 
twt  BOt  agmlnst  the  sureties.  Association  v. 
Mmtth.  SBpra.  The  fact  of  shortage,  however, 
wms  eoDdastvcly  established.  The  plaintiff 
mate  oitt  Ui  ease  by  riwing  that  the  Ixeaa- 
mr  had  received  the  moaey  saed  £«r,  and 
bad  falied  to  account  for  lt»  and  had  not  paM 
it  aver  to  his  scccMSor. 

niere  Is  evMenee  tending  to  show  tbat,  tf 
Che  boMd  was  ever  delivered  to  the  county 
Jsdge,  It  was  done  more  than  20  days  after 
XcPtolane  received  his  certificate  of  election, 
and  It  seems  to  be  contended  that  this  would 
render  the  bond  void.  We  cannot  agree  to 
this  proposition.  The  statAte  is  directory, 
and  tbe  giving  of  tbe  bond  within  20  days 
A  mat  essential  to  Its  validly.  Uediem, 
Tub.  Off.  «  265. 

For  tiic  errora  committed  against  the  sure- 
ties.  Sraytbe  and  Price,  the  judgment  against 
them  win  be  reversed,  and  tbe  cause  remand- 
ed for  a  new  trial  of  the  Issues  between  them 
aad  tbe  plaintifT.  But  as  Bfc^orlane  Is  lia- 
ble for  tbe  amount  recovered,  regardless  of 
The  bond,  and  as  there  is  no  error  as  to  him, 
tb*  Jodgment  against  him  will  be  affirmed. 
AfflraMd  in  part  and  reversed  In  part 


FX8HBACK  v.  FAGS  et  al.* 

(Court  of  Civil  At^eala  of  Texas.    ITov.  18, 
1897.) 

ExBCUToss  iSD  Admisibtrators  —  Biles  uirosii 
Ordir  Of  Court— Kscovsat  bt  Haias. 

1.  Tbe  court  erdered  the  aale  of  a  lot  belong- 
ine  to  an  estate,  and  afterwards,  and  betora  the 
sale,  ordered  the  sale  of  one-half  of  the  snme  lot. 
The  ndministrator's  report  and  tbe  order  of  con- 
firmation showed  a  sale  under  the  latter  order, 
hut  the  report  mentioned  the  whole  lot.  Tlie  or- 
der of  confirmation  did  not  Bpecifically  mention 
the  lot.  Hdd,  tbat  tbe  second  order  avoided  the 
firat,  and  that  the  order  of  confirmation  showed 
Uiat  the  court  was  affirming  the  sseond  srder; 
and,  inasaonch  as  the  cooflrmatlon  did  not  show 
that  tbe  court  bad  its  attention  called  to,  and  act- 
ed upon,  the  unauthorized  sale  of  the  whole  lot 
upon  approriag  It,  title  to  the  half  of  the  lot  did 
□ot  pami. 

2.  whara  there  was  an  ill^cal  sale  of  real  es- 
tate br  an  administrator,  and  the  deed  given  by 
the  administrator  recites  tbat  tbe  sale  was  msd^ 
on  bSx  months'  ttane,  and  there  is  no  report  by 
the  administEator  that  he  ever  received  the  om- 
sideration,  or  applied  It  to  the  benefit  of  the  es- 
tate, payment  of  money  1^  the  heirs  before  re- 
covenng  the  land  fnao  tbe  fllegal  holders  wIH 
not  he  repaired. 

Appeal  from  district  court,  Galveston  coun- 
ty; "William  H.  Stewart,  Judge. 

Action  by  Jesse  Iiee  Page  and  another 
against  W.  M.  FIshback  to  recover  land. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.  Affirmed. 

Jones  ft  Wbeless,  for  appellant.  James  B. 
ft  Obas.  J.  Stubhs,  fbc  appellees. 

WILLIAMS,  J.  Appellees.  CEfaarles  N. 
Snsltli  and  Jesse  Lee  Page,  who  are  heirs  of 
Parfcee  Smith,  deceased,  broiigfat  this  action 
against  appellant.  FIshback,  and  stbecs,  to 
recover  the  north  half  of  lot  46  ot  section  1, 
on  Galveston  Island.  From  a  former  Jodg- 
mcnt  In  favor  of  the  defendants,  plaintiffs 
prosecuted  an  appeal,  tbe  decision  of  this 
court  upon  which  will  be  found  In  31  S.  W. 
424.  After  the  cause  was  remanded,  a  judg- 
ment was  rendered  tn  taror  of  the  plaintiffs 
tar  the  land  sued  far,  uid  this  afif>eal  is  the 
consequence.  The  otber  defendants  disclaim- 
ed as  to  the  land  sued  for,  alleging  that  the 
lud  claimed  by  tbem  waa  the  south  half  of 
the  lot.  Tbe  appellant,  FIshback,  In  order 
to  defeat  the  title  which  plalatiffs  claimed  by 
Inheritance  from  Parker  Smith,  relied  on  pro- 
ceedings In  the  administration  of  his  estate 
in  Grimes  county,  Ihe  evidence  showed 
that  the  whole  lot  had  been  the  community 
property  of  Smith  and  his  wife,  and  tbat  the 
former  died  in  1864,  and  the  latter  In  1869: 
that  on  tbe  aoth  day  of  March,  1870,  G.  D. 
Jolinaon  was  appointed  admii^Btrator  de 
bouis  non  of  tbe  estate  of  Parker  Smitb,  and 
tijat,  upon,  the  Inventory  of  said  estate,  aA 
undivided  half  of  the  lot  In  question  was  en- 
tered; that  on  the  11th  day  of  October,  1871, 
an  order  waa  made  by  the  probate  court  au- 
thorizing the  administrator  to  sell  "lot  4C, 


1  Writ  of  error  denied  hr  supreme  court. 
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section  1,  on  OalTeston  Island";  that  on  the 
28th  day  of  Febnuuy,  1872.  another  order 
was  entered,  reciting  the  making  and  ap- 
proval of  an  auditor's  report,  the  presenta- 
tion b7  the  administrator  of  an  appllcatloo 
for  the  sale  of  real  estate  to  pay  debts,  and 
granting  same,  and  ordering  the  administra- 
tor to  sell,  on  the  first  Tuesday  in  May.  1872, 
the  lands  described,  among  which  was  men- 
tioned "the  undivided  half  of  lot  4^,  section 
1,  in  city  of  Galveston."  In  connection  with 
this,  there  was  ofiTered  in  evidence  a  copy  of 
an  exhibit  of  the  condition  of  the  estate, 
which  bears  no  file  mark,  but  which  was 
sworn  to  by  the  administrator  on  the  4th  day 
of  June,  1872,  before  the  clerk  of  the  court  In 
jwblch  the  administration  was  pending.  In 
this  the  administrator  charges  himself  with 
several  sums  of  money,  specl^ing  the  sour- 
ces from  which  they  were  received,  but 
makes  no  mention  of  any  money  received  for 
the  land  In  question.  After  crediting  himself 
with  amounts  disbursed,  the  administrator 
states:  "The  administrator  would  further  re- 
port that  he  has  sold  the  balance  of  the  real 
property  belonging  to  the  estate,  a  report  of 
which  will  be  submitted  at  the  present  term 
of  the  court  for  approval;  that  he  has  turned 
over  to  R.  S.  Robinson,  guardian  of  the 
minor  heirs,  the  homestead  property,  situ- 
ated in  the  city  of  N'avasota,  together  with  all 
the  rentals  accruing  therefrom  while  In  his 
possesion."  Defendant  also  ofFered  a  report 
of  sale,  having  no  file  mark,  bnt  sworn  to  be- 
fore said  clerk  on  the  Qth  day  of  June,  1872. 
In  thia  the  administrator  says  he  "submits 
tbls  as  bis  report  of  the  sale  of  land  and  city 
lots  In  pursuance  of  an  order  of  this  honora- 
Ue  court  rendered  at  the  February  tarn, 
1872."  The  property  sold  la  llated  in  the  f<d- 
lowing  manner: 

"The  Houston  City  property,  commonly 
called  'Parker  Smith's  Addition  to  the  OlQr  of 
Houston.'  '* 

"J.  Q.  Tarborough  bid  off." 

"Lot  No.  7,  block  14,"  "$15.75.'' 

Then  follows  a  list  of  lots  and  purchases 
stated  In  the  same  way,  covering  Mreral 
pages,  after  which  Is  the  foUowing: 

"Galveston  invperty,  lot  40,  section  1  (oot- 
lot)." 

•To  Clough  &  Johnson,  $652."  "5326.00.- 
Following  this  Is'  a  list  of  Harris  county 
land  sold.  The  prices  for  which  the  prop- 
erty sold  are  stated  In  the  right  mai^n  of  the 
paper,  in  a  line,  the  only  variation  being,  as 
above  Indicated,  In  the  case  of  the  Galveston 
property. 

Upon  this  report  the  following  order  was 
entered,  June  7,  1872:  "Estate  of  Parker 
Smith,  Deceased.  E.  D.  Johnson,  Adminis- 
trator. June  7th.  1872.  Now  comes  E.  D. 
Johnson,  administrator  of  Parker  Smith,  de- 
ceased, and  flies  his  account  of  the  sale  of 
land  and  city  lots  made  by  him  on  the  flnt 
Tueeday  In  )Iay  at  the  court-bouse  door  of 
said  county,  in  accordance  with  a  decree  ren- 
dered  by  this  court  at  the  February  term 


thereof,  A.  D.  187S;  and  the  same  haTlng  been 
Inspected  by  the  court,  and  found  correct,  and 
In  accordance  with  law,  the  said  sale  Is  in  all 
things  confirmed,  and  the  administrator  or- 
dered to  execute  deeds  to  the  purchasers  as 
required  by  statute,  and  it  appearing  to  the 
satisfaction  of  the  court  that  D.  W.  Shannon 
purchased  block  Na  16  In  Parker  Smith's  ad- 
dition to  the  city  of  Houston,  In  the  sum  of 
$100.  having  previously  purchased  said  block 
16  of  Robinson,  the  Immediate  predecessor 
of  the  said  B.  D.  Johnson,  In  uUngnishment 
of  claim  held  by  Shannon,"  etc  The  deed 
from  the  administrator  to  Clough  &  Johnson 
is  dated  May  28.  1872,  and  recorded  July  7. 
1874.  It  recites  an  order  of  the  court  madt- 
at  the  February  term,  1672,  for  the  aale  of 
lot  45,  section  1,  city  and  county  of  Galves 
ton,  on  a  credit  of  six  months,  with  security 
and  mortgage  required  by  statute;  a  sale  ou 
the  first  Tuesday  la  April,  1872;  the  purchase 
1^  CSougb  &  Johnson  for  the  sum  of  $652: 
and  conveys  lot  45.  section  1,  "In  conddm- 
tion  of  the  sum  of  six  hundred  and  fifty-two 
dollars  to  me  In  hand  paid,  the  receipt  where- 
of is  hereby  acknowledged."  llie  defend- 
ants, besides  Pishback,  showed  regular  title 
from  Cloufch  &  Johnson  to  themselves  for  the 
south  half,  and  Fishback  showed  title  to  him- 
self from  Clough  &  Johnson  for  the  north 
half,  of  the  lot  The  conveyance  of  the  south 
half  was  older  in  date  than  that  of  the  nwth 
half,  and  neither  party  disputes  the  title  of 
the  other  defendants.  It  was  sbown  that  all 
of  the  file  papers  In  the  estate  of  Parker 
Smith  had  been  burned  with  the  court  housf 
of  Grimes  county,  ftom  which  we  infer  thaf 
the  Kvort  of  aale  and  exhibit  offered  In  evi- 
dence were  found  on  record.  There  Is  no 
evidence,  however,  that  any  of  the  orders  of 
the  court  hare  ever  been  destroyed.  The  or- 
ders referred  to  are  the  only  ones,  affecting 
the  property  In  qnesdon,  which  can  be  found: 
and  there  Is  no  evidence  among  the  records 
that  the  administnitlon  has  ever  beoi  (dosed. 
Charles  N.  Smith  testifies  as  fbllows:  *'That 
he  had  learned  of  the  Interest  which  he  and 
his  co-plaintiff  had  is  the  lot  In  question  be- 
fore the  suit  was  brought  Had  been  previ- 
ously advised  that  this  property  had  been 
sold  in  good  faith  by  the  administrator  of  his 
father's  estate,  and  the  money  derived  from 
such  sale  applied  to  the  discharge  of  the 
debts  of  the  estate,  but  that  he  had  not  relin- 
quished his  claim  to  the  property.  His  attor- 
neys were  to  get  one-half  they  might  recover. 
His  mother's  second  husband  was  R.  S.  Rob- 
faiBon.  He  did  not  know  that  his  stepfaUier 
had  t>een  his  guardian;  did  not  know  E.  D. 
Johnson,  admtailstrator  of  his  father's  estate; 
and  that  neither  of  the  i^alntlffB  had  recdved 
anything  from  the  estate.  Tbey  had  beoi 
shown  no  benefit  from  the  nle  of  lot  for^- 
five.  sectton  one,  dalmed  to  have  been  made 
by  the  administrator  of  his  Aither's  estate.*' 
Upon  tboK  facts,  we  are  of  the  opinion  that 
ttw  judgment  In  Cavw  of  Uw  piaintlffs  la  oor- 
lect  U  was  tadd  en  Ow  earner  apoBal  that 
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the  order  of  Febmary.  18T2,  had  the  effect 
to  reroke  that  of  Octot>er,  1871.  and  to  BUb- 
stitnte,  for  the  authorlt?  given  b7  the  last- 
named  order  to  sell  the  whole  lot,  antbority  to 
BeU  only  half  ot  it  We  see  no  reason  to 
change  our  Tiew  upon  that  point,  and  it  does 
not  seem  to  be  combated.  It  is  contended  that 
a  confirmation  of  a  sale  made  without  previ- 
ous aatborlty  will  pass  title  to  the  land,  such 
as  cannot  be  attacked  collaterally;  and.  while 
the  propositton  Is  contrary  to  some  authct-ltles 
elsewhfve,  and  especially  against  the  reason- 
ing In  the  case  of  Ball  v.  Collins  (Tex.  Sup.) 
5  S.  W.  Q2Q,  we  are  yet  inclined  to  the  opin- 
ion that  it  is  true.  We  do  not  at  pr^ent  see 
how  a  contrary  view  can  well  be  reconciled 
with  the  decision  in  the  case  of  Felbam  v.  Mur- 
ray, 04  Tex.  477,  and  others,  which  might  be 
cited,  in  line  with  it.  But  we  find  it  unneces- 
sary to  go  at  length  into  that  question.  As 
we  have  before  pointed  out,  the  administrator 
reported,  and  the  court  confirmed,  a  sale  made 
in  pursuance  of  the  February  order,  which  aa- 
thorlzed  the  sale  of  only  one-half  of  the  land. 
While  the  whole  lot  Is  mentioned  In  that  re- 
port, it  is  not  mentioned  in  a  way  to  call  the 
court's  attention  to  the  fact  that  a  sale  in  ex- 
cess of  the  authority  given  bad  been  made. 
The  order  of  confiimatlon  plainly  shows  that 
^he  court  was  approving  what  bad  been  pre- 
viously antborlzol.  and  no(  what  had  been 
done  without  authority.  If  a  confirmation  Is 
to  have  the  efteet  of  passing  title  under  a 
sale  made  without  authority,  it  certainly 
should  be  made  clear  that  the  court  acted 
upon  tbe  unauthorized  act,  and  approved  it. 
It  will  not  be  presumed  to  have  acted  Illegal- 
ly. Here  a  sale  was  authorized  of  half  the 
land.  The  administrator  sold  not  only  half, 
but  the  whole.  He  made  to  the  court  a  re- 
port stating  that  the  sale  was  made  in  pur- 
suance of  the  authority  given,  and  the  court 
approved  it  as  having  been  so  made.  This  is 
all  consistent  with  the  supposition  that  the 
conrt  acted  only  on  the  sale  made  ab  author- 
ized, of  one  half,  and  that  the  fact  that  the 
administrator  had  sold  the  other  half  was 
not  called  to  Its  attention.  This  construc- 
tion should  be  adopted,  because  it  harmon- 
izes the  action  of  tbe  court  with  Its  duty  un- 
der the  law.  The  course  of  procedure  for 
the  sale  of  land  to  pay  debts  of  the  estate 
was  prescribed  by  statute;  and,  whatever 
the  court  may  have  had  the  power  to  do,  it 
did  not  have  tbe  right  to  pass  away  the  title 
to  the  land  tlirough  illegal  sales,  and  It 
should  not  be  presumed  to  have  done  so,  as 
long  as  Its  action  can  be  reasonably  explain- 
ed otherwise.  We  again  point  out  the  fact 
that  tbe  conrt  did  not  act  on  the  exhibit  of 
June  the  4th.  We  cannot  presume  any  other 
orders  than  those  relied  on,  because  all  of 
tbe  proceedings  refer  to  this  one  order  of 
February,  as  thehr  warrant,  and  no  circum- 
stance suggests  that  there  was  any  other 
authorizing  the  sale  made.  Nor  can  we  hold 
that  the  conrt  abonld  have  required  ,the 
ptaintlffs  to  pay  any  money  before  'allowing 


them  to  recover.  It  la  not  shown  that  any 
was  ever  paid  to  the  administrator  by  Clongb 
&  Johnson,  or,  if  it  was,  that  it  was  ai^lied 
to  tbe  payment  of  debts  of  the  estate.  The 
deed  acknowledges  tbe  receipt  of  the  price, 
but  at  the  same  time  recites  that  the  sale 
was  made  upon  a  credit  of  six  months,  with 
security  and  mortgage.  It  was  not,  then,  an- 
uncommon  thing  for  a  deed  to  recite  payment 
of  tbe  consideration,  when  only  securltlea 
were  taken  for  the  price.  In  the  exhibit 
made  after  the  deed,  tbe  administrator  as- 
sumes to  state  the  moneys  wblch  he  had  re- 
ceived, and  makes  no  mention  of  any  pei^ 
for  this  land.  If  tbe  sale  bad  been  legal,  it, 
perhai>s,  would  be  proper  to  presume,  after 
this  lapse  of  time,  tliat  the  price  bad  been^ 
paid;  but,  aa  to  half  of  the  land,  it  was  il- 
legal, and  did  not  pass  the  title  out  of  the 
estate,  and  hence  such  a  presumption  should" 
not  be  indulged.  It  is  doubtful  If  the  ac« 
knowledgment  of  the  receipt  of  the  considera- 
tion in  the  deed,  the  sale  being  unauthorized, 
can  be  coiuldered  evidence  against  plalntlffa 
that  the  money  was  paid;  but,  whether  ad- 
missible or  not,  such  recital  was  not  true,  or 
else  the  exhibit  waa  not.  and  we  cannot  hold' 
that  It  is  sufficient  evidence  of  tbe  fact  re- 
cited. If  the  money  had  been  shown  to  have 
gone  Into  the  hands  of  the  administrator, 
there  still  would  be  no  evidence  that  he  paid 
It  out  on  debts  of  the  estate.  How  much 
mlf^ht  be  presumed  in  favorof  the  correctness 
of  his  disposition  of  money  realized  from  a 
legal  sale,  we  need  not  determine.  Since  the 
sale  was  Ill^al,  and  passed  no  title,  we  can- 
not presume  that  he  devoted  the  proceeds,  If 
collected,  to  the  discharge  of  burdens  upon 
the  estate.  The  testimony  of  appellee  Smith- 
Is  not  legal  evidence  of  the  fact  of  receipt 
and  an^icBtlon  of  tbe  money  by  tbe  adminis- 
trator. Affirmed. 


OOYAN  et  el.  v.  BYNTTM  et  al. 

(Court  ot  Civil  Appeals  of  Texas,    Nov.  18, 
1897.> 

ExBcuTioic  —  Bus  or  Dbcrsint's  Laud  —  Vi^ 

LIDITT— Coi.L*TEBAL  ATTACK. 

1.  Where  a  fhdgment  was  rendered  by  the  dis- 
trict court  In  181^  and  affirmed  by  the  supreme- 
court  in  1874,  and  tbe  Judgment  debtor  died  in 
1878,  an  execution  tSiereon  could  not  issue  there- 
after against  the  independent  executrix  of  tbe 
deceasra,  she  never  having  been  a  party  to  the 
suit. 

2.  Klght  of  action  of  remainder-men  for  the  re- 
covery of  laud  does  not  accrue  nntil  the  death  of 
the  owner  of  the  life  estate. 

Appeal  from  district  court,  Houston  county; 
O.  H.  Gould,  Special  Judge. 

Action  by  J.  J.  Bynum  and  others  against 
Jake  Oovan  and  others  to  recover  certalii> 
land.  Verdict  for  plalntlffia.  Defendants  ap- 
peal. Affirmed. 


H.. 


Nunn,  Nniitt  ft  Nunn,  for  app^lants. 
W.  Moore,  for  appellees. 
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GABBETT,  O.  7.  Tbls  Is  an  actton  of  tres- 
pass ts  try  title,  brought  by  tbe  appeUees, 
as  the  derteeee  o'  WiUlam  Allbrlght,  deceas- 
ed, to  recoTer  of  the  apiiellants  702  acres  of 
land,  part  of  the  Collin  Aldrlch  league,  situ- 
ated In  Hoostoa  ooonty.  Tbe  laud  was  claim- 
ed by  tbe  appellant  J.  W.  Hall  through  a 
^rlff*B  deed  to  bfm  under  an  execution  Is- 
sued upon  a  Ju^ment  recovered  against 
Winiam  Allbiight  In  the  case  of  W.  F.  Corley 
against  WUUam  Allbrlght.  On  a  former  ap- 
peal by  the  present  app^ees  the  erecntion 
sale  and  the  sherifTs  deed  were  held  to  be 
Told,  and  the  judgment  of  the  court  below  in 
fliTor  of  Hail  for  the  recovery  of  the  land  was 
rerersed,  and  the  cause  remanded.  29  S.  W. 
1119.  The  facts  are  as  follows:  In  Norem* 
ber,  1872,  a  Judgment  was  rendered  In  tbe  dis- 
trict court  of  Houston  county  in  favor  of  W. 
P.  Coriey  against  WUUam  AllMght  for  costs 
of  suit  in  cause  No.  1,093  (William  AUbrlght 
V.  W.  F.  Corley),  and  from  that  Judgment 
Ailbrlght  appealed  to  the  supreme  court,  and 
that  court  affirmed  the  Judgment  of  the  court 
betew  in  the  year  1874.  After  tbe  mandate 
of  the  supreme  cotirt  upon  this  Judgment  had 
been  filed  In  the  court  bdow,  Allbrlght  made 
a  motion  in  the  district  court  to  retax  the 
costs  of  the  suit,  which  was  overruled.  From 
this  order  Allbrlght  appealed  to  the  supreme 
court,  and  that  court  affirmed  the  Judgment 
of  the  district  court  overruling  the  motion  to 
retax  on  the  10th  day  of  March,  1881.  Pend- 
ing tbe  appeal  from  the  Judgment  of  the  court 
on  the  motion  to  retax  the  coats,  to  wit,  De- 
cember 28,  1878,  Allbrlght  died,  leaving  a  will, 
whereby  he  appointed  his  wife,  Ann  P.  All- 
bright,  Independent  execntrix,  and  she  quali- 
fied In  March,  1879.  Tbe  testator  bequeathed 
his  entire  estate,  real  and  personal,  to  his 
wtfe  for  the  term  of  her  life  or  during  her 
widowhood,  with  the  remainder  to  his  chil- 
dren, the  appellees  here.  After  the  affirm- 
ance of  tbe  second  Judgment  in  the  suit  of 
Allbrlght  V.  Coriey,  an  execution  was  issued 
out  of  the  district  court  of  Houston  county 
on  the  Judgment  rendered  In  1872,  and  levied 
on  the  Interest  of  William  Allbrlght  in  1,452 
acres  of  land,  a  portion  of  which  is  the  land 
in  controTersy,  then  in  poaseHSlon  of  the 
widow  of  Allbrlght,  executrix  of  his  will;  and 
at  the  sale  bad  under  this  execution  the  ap- 
pellant James  W.  Hall  became  the  purchaser 
of  the  land  for  the  sum  of  $121,  which  was  re- 
ceived by  the  sheriCC,  and  applied  to  the  pay- 
ment of  the  Judj^ment  upon  which  the  execu- 
tion was  issued.  The  widow,  Ann  P.  All- 
bright,  died  in  1689,  without  ever  having  mar- 
ried again,  and  the  appellees  brought  this  suit 
sgalnst  the  appellants  to  recover  the  land. 
The  court  below,  In  its  charge  to  the  jury, 
followed  the  decision  of  this  court  on  the  for- 
mer appeal,  and  verdict  and  Judgment  were 
rendered  in  favor  of  the  appellees  for  the  re- 
ruvery  of  the  land,  and  in  favor  of  appellant 
Hull  for  the  return  of  his  bid,  with  Interest 
ITpoB  the  second  trial  the  appellants  pleaded 
the  statute  of  limitations  of  three,  five,  and 


ten  years,  and  tbe  matters  presented  on  this 
eecinid  appeal  are:  First,  that  the  executioi. 
sheriff's  sale,  and  deed  were  not  void,  but  at 
most  voidable,  and  not  subject  to  attack  in  a 
collateral  proceeding;  and  that  tbe  court  err- 
ed  in  refusing  the  instruction  npon  UmltaUoas 
requested  by  appellants,  and  in  instractinx 
the  Jory  that  limitation  would  not  commeiK-* 
to  run  until  after  tbe  death  of  Ann  P.  All- 
bright. 

Upon  the  former  appeal  of  this  ease  It  was 
held  that  the  execution  and  the  sale  there- 
onder  and  consequently  the  deed  through 
which  the  appellant  James  W.  Hail  claims 
title  to  the  property  In  coutroTersy  were  void 
and  inoperative  to  vest  any  title  In  htm.  We 
see  no  reason  to  change  the  conclusion  then 
reached.  The  appdlants  Insist  that,  by  force 
of  articles  1044  and  1067  of  the  Revised  Stat- 
utes of  1879,  an  execution  was  authorised 
against  the  property  of  William  Allbrlght  de- 
ceased, in  the  bands  of  tbe  indepuident  exe- 
cutrix of  his  will,  Ann  P.  AUbrlght,  npon  the 
filing  of  the  mandate  of  tbe  supreme  court, 
without  any  further  order  or  decree  of  the 
district  court  Article  1044  provMea  tbat  no 
cause  shall  abate  in  the  sapieste  court  fay  rea- 
son of  the  death  of  a  party  pending  appeal 
that  the  court  shall  proceed  to  adjudicate  the 
cause  as  If  all  the  parties  were  stUI  Uving. 
and  that  such  Judgment  should  have  the  same 
force  and  effect  as  if  rendered  In  the  lifetime 
of  all  the  partleB  thereto.  In  tbe  case  of  ft 
living  person  It  would  be  the  duty  of  the  dett 
to  Issue  execution  upon  the  filing  of  the  man- 
date without  further  order  of  the  district 
court.  Article  1067.  Suppose,  however,  tbe 
defendant  should  be  dead  when  the  derk 
came  to  Issue  an  execution,  althongh  aUvf 
at  the  time  of  tbe  rendition  of  the  judgment, 
the  cterk  would  then  be  without  authority  to 
Issue  an  execution.  Ber.  8t  1879,  art  227r). 
An  Independent  executor  may  be  soed,  and. 
when  Judgment  Is  rendered  against  hhn.  ex- 
ecution may  run  against  tbe  estate  of  the 
testator  in  his  hands.  Bev.  6t  1870,  art 
1943.  There  was  no  snlt  against  Ann  P.  All- 
bright,  and  she  was  never  a  party  to  the  suit 
of  Allbrlght  V.  Corley.  No  opportunity  wof 
given  to  her  in  any  manner  to  try  tbe  qaeK- 
tfon  as  to  whether  or  not  execution  sbouM 
run  against  property  of  the  estate  In  her 
hands.  Tbe  authorization  by  the  statute  of 
execntlou  against  the  estate  of  the  testator  In 
the  hands  of  an  independent  execntor  Is  onlj 
in  the  enforcem«it  of  the  Judgment  In  a  suit 
to  which  tbe  execntor  Is  a  party.  Hie  derk 
of  the  court  certainly  has  no  authority  to  de- 
termine the  question  necessarily  involved  In 
tbe  Issuance  of  an  »cecutloa  against  the  in- 
dependent execntor  of  a  party  who  has  died 
since  Judgment.  But  what  has  been  said  re- 
lates to  a  case  where  the  party  has  died  pend- 
ing appeal.  The  execution  under  which  Halt 
claims  was  Issued  upon  the  Judgment  ren- 
dered by  the  district  court  in  1872,  and  affirm- 
ed Jjy  the  supreme  court  In  1874,— lung  before 
the  deatli  of  AUbright,  which  occnned  ia 

Digitized  by  GooqIc 


TexO 


LASATER 


T.  FANT. 


S21 


187S.  TblB  fact  la  shown  by  the  execution 
docket  and  the  recital  la  the  deed,  the  exe- 
cution Itself  heins  lost  Such  being  the  case, 
tliere  Is  no  room  to  Inroke  the  construction 
of  the  articles  of  the  Rerlsed  Statutes  sought: 
by  the  wpellants.  The  Judgment  which  was 
affirmed  by  the  supreme  court  after  the  death 
of  Allbdght  was  that  of  the  district  court 
upon  a  motion  to  retax  costs  in  the  cause 
No.  1,962  (William  AUbrlgfat  v.  W.  F.  Corley), 
and  from  which  Allbright  appealed,  and  died 
pending  appeal.  There  was  no  limitation. 
Ann  P.  AUbright,  who,  under  the  wlU,  owned 
the  life  estate,  died  In  1880.  la  widowhood, 
and  the  appellees,  who  are  the  remainder* 
men,  iHTought  this  salt  for  the  recoTery  of  the 
land  In  1800.  Their  cause  of  action  did  not 
accrue  until  the  death  of  the  owner  of  tbe  life 
estcte.  Gook  t.  Caswell,  81  Tex.  684,  17  S. 
W.  886;  13  Am.  St  Eng.  Enc.  Law,  720,  and 
authorities  cited.  Limitation  did  not  com- 
mence to  run  until  the  cause  of  action  ac* 
cmed.  Upon  the  cross  assignments  of  the 
appellees*  we  are  of  the  opinion  that  there 
was  no  error  in  allowing  the  i4q)ellajat  Hail 
to  recoTcr  of  them  the  amount  of  his  bid  and 
Interest  There  Is  no  error  In  tibe  judgment 
of  tiw  eonrt  briow,  and  K  wUl  be  affirmed. 


LASATBB  et  al.  t.  FANT. 
(Court  of  CStH  Appeals  of  Texas.    Dec.  2, 
1887.) 

FoBonu  BxTRT  urn  Dbtaiiibb  —  Gomfluiit — 
SvmoiBKOT— Avshdmbot. 

1.  A  complaint  in  forcible  entr^  and  detainer 
allesed  that  plalntitf  was  in  peaceful  poneasioo 
of  the  premises  known  as  "El  Lucero,"  in  Hidal- 
go county,  hr  purchase  and  lease,  by  virtue  of 
which  he  Is  still  possessed  of  same,  and  that  be 
desires  to  again  possesB  die  estate  on  termination 
of  said  term;  tnat  certain  partite  entered  into 
possession  by  placing  posts  for  a  fence  around 
the  land;  .that  demand  for  possesrion  was  made 
on  said  parties  hr  plaintiff;  tiiat  possession  was 
refused;  and  Hut  said  parti«  willfully  hold  the 

{tremiBes.  Bdd,  that  the  complaint  was  defect- 
ve.  in  that  It  did  not  locate  the  land  in  the  pre- 
dnct  in  which  the  action  was  begun,  nor  soffl- 
(dently  describe  the  land,  nor  state  statutory 
grounds  (or  bringing  the  action,  nor  show  ouster 
of  plflintiff. 

2.  'When  an  amendment  of  a  defective  pleading 
In  the  county  court  would  he  equivalent  to  bring- 
ing a  new  actic»,  no  am«dnwat  can  be  made. 

"BnoT  from  Hidalgo  county  court;  -  J,  U. 
De  La  Vina,  Judge. 

Action  by  D.  R.  Pant  gainst  Ed.  O.  Lasa- 
ter  and  another.  From  a  judgment  for  plain- 
tiff, defendants  bring  error.  Reversed. 

O.  B.  Scott  &  Bro.,  for  defendant  In  error. 

WILLIAMS,  J.  An  action  of  forcible  entry 
and  detainer  was  Instituted  before  a  justice 
of  the  peace  of  HMw^g"  comity,  on  the  follow- 
ing complaint: 

"No.  11.  The  State  of  Texas,  County  of 
Hidalgo.  Justice's  Court  Precinct  No.  6. 
To  Jesse  Dennett,  Justice  of  the  Peace  In 
Bald  Precinct:  D.  B.  Fant,  by  N.  L.  Word, 
43S.W.-21 


shows  that  heretofore,  to  wit,  on  the  14th 
day  of  September,  1886,  he  was  in  peaceful 
possession  of  state  certificates  Nos.  82,  70, 
68.  and  68.  and  the  tract  of  land  called  *E1 
Lncero,'  and  any  and  all  other  lands  adja- 
esait  thereto,  in  the  county  of  Hidalgo,  and 
state  of  Texas,  by  right  ot  purchase  and 
lease,  together  with  the  improvements  there- 
on situated;  that  on  said  day,  E  C.  Lasater, 
by  his  agent  B-  H.  Rice,  entered  upon  said 
premises,  by  erecting  a  fence  or  placing 
posts  In  the  ground  for  a  fence;  that  by  vlr- 
toe  of  said  lease  and  purchase,  the  said  D. 
R.  Fant  entered  into  the  possession  of  said 
premises,  and  is  vtlU  possessed  by  the  same; 
that  being  desirous,  t^n  the  determination 
of  said  term,  to  have  again  and  repossess 
hlB  said  estate,  he,  for  that  purpose,  did,  on 
the  14th  day  of  September.  A  D.  1888,  make 
demand  In  wrttlng  of  the  said  E.  C.  Lasater, 
through  R.  B.  Rice,  agent  for  possession 
hereof;  and  tlie  said  B.  C  Lasater.  through 
B.  H.  Rice,  agent  has  hitherto  refused,  and 
still  doea  refuse,  to  comply  with  said  de- 
mand, but  wlUfttlly  holds  said  premises. 
Wbereof  he  prays  that  the  defendant  be  cit- 
ed to  answer  this  complaint  and  that  he 
have  judgment  for  the  restitution  of  said 
premises,  and  for  costs.  N.  L.  Word. 

"Sworn  to  and  subscribed  before  me,  this 
14th  day  of  September,  A.  D.  1886.  Jesse 
Dennett  Justice  of  the  Peace,  Pred  No. 
6.  Hidalgo  Co." 

Citation  was  issued  by  the  justice  of  the 
peace,  which  commanded  the  officer  to  sum* 
mon  the  said  E.  G.  Lasater  or  B.  H.  Bice, 
agent  The  return  of  the  officer  states  that 
tiie  writ  was  executed  by  dtlng  R.  H.  Rice, 
agent  for  E.  C  Lasater,  etc.  The  case  was 
tried  September  21,  1886.  and  a  judgment 
was  rendered  reciting  tbe  appearance  of  the 
plaintiff  by  N.  L.  Word,  agent  and  of  the 
defendant  by  R.  H.  Rice,  agent  and  reciting 
the  trial  and  the  verdict  of  the  jury,  finding 
the  defendant  guilty  as  charged  In  the  com- 
plaint and  adjudging  restitution  of  the  land 
to  the  complainant  Notice  of  appeal  was 
given,  and  an  appeal  bond  was  filed,  signed, 
"Ed.  C.  Lasater,  per  R.  H.  Rice,  Agent"  and 
by  the  other  plaintiffs  in  error  as  sureties. 
In  the  county  court  the  plaintiff  filed  a  plea 
asking  the  recovery  of  damages  for  the  use 
of  the  premises  pending  the  appeal,  and  rea- 
sonable expenses  Incurred.  On  the  day  on 
which  this  plea  was  filed,  judgment  by  de- 
fault was  entered  by  the  court  for  the  land, 
describing  it  somewhat  more  fully  than  was 
done  In  the  complaint,  and  for  fl,000,  the 
full  amount  claimed  by  the  plea  above  re- 
ferred to.  It  is  from  this  judgment  that 
the  present  writ  of  error  is  prosecuted  by 
Lasater  aiid  his  euretlea  on  his  appeal  bond. 

The  assignments  of  error  point  out  as 
grounds  for  reversal,  many  Irregularities  In 
the  proceedings;  but  It  is  only  necessary  for 
us  to  pass  upon  those  which  question  the 
sufficiency  of  the  complaint  The  complaint 
wag  totally  defective  la  tbe  foUowlnir  PV* 
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tteDlan:  a)  It  dM  not  show  that  the  land, 
tbe  possMston  of  whfcli  was  aonKbt  to  be 
recoTered,  was  situated  Id  the  precbtct  In 
wlilcta  the  action  was  begnn;  ^)  It  did  not 
SlTO  aii7  sufficient  descrlptlfin  of  tbe  land; 

It  stated  no  one  of  the  grounds  upon 
which  the  statute  regulating  this  proceeding 
allowed  It  to  be  prosecuted.  A  mere  com- 
parison of  the  complaint  with  the  statute 
renders  this  so  obvious  that  further  daboia> 
tlon  Is  unnecessary.  The  complaint,  on  Its 
face,  states  that  the  plaintiff  Fant  still  re- 
mains In  the  possession  of  tbe  premises,  and 
onlj-  shows  that  tbe  entry  complained  of 
was  made  by  erecting  a  fence  or  putting 
posts  In  tbe  ground  for  a  fence.  It  fiiUs  to 
sbow  an  ouster  by  tbe  defendant,  and,  if  It 
showed  an  ouster  by  Rice,  It  Is  donbtfnl  If 
It  would  be  sufficient  to  support  the  proceed- 
taigs  against  Lasater.  The  complaint  Is  so 
defective  that  It  stetes  no  cause  of  action 
wbaterer,  and  an  amendment  itf  It  In  the 
county  court  would  be  equivalent  to  the 
bringing  of  a  new  action,  wblcb  cannot  be 
done  In  that  court  Hence  It  Is  proper  to 
reverse  the  Judgment,  and  dismiss  the  cause. 
Reversed  and  dismissed. 


HEDGECOXE  t.  CONNBSt.  ' 
(Court  <tf  QrH  Appeals  of  Texai.    Nov.  18, 

1S97.) 

ArPBAL — Statihbkt  or  j^icrs — Jcdove^it — Oob- 

KBCTIOM  AFTCK  TSKM— CoSTS. 

1.  On  sppeal  from  the  ruHng  on  a  motion,  made 
after  the  term,  to  tax  the  costa  tn  the  otbi>r  par- 
ty, the  transcript  need  not  include  tbe  statement 
of  facts  oi  the  ori^nal  action,  wbere  ^iicb  state- 
ment was  not  made  a  part  of  tbe  record  of  tbe 
bearing  on  the  motion,  eitber  by  exhibit,  or  by 
being  introduced  in  evidence. 

2.  Ilie  district  court  has  no  Jorisdictlon  to  cor- 
rect a  valid  and  final  judgment,  after  tbe  term  at 
wbicb  tt  waa  rendered,  upon  a  motion  filed  (or 
the  purpose  of  taxing  costs  to  ^e  other  party  on 
(be  ground  that  they  had  been  wrongfully  ad- 
judged against  the  moving  party. 

Error  from  district  conrt,  Archer  eoun^; 
George  B.  Miller,  Judge. 

Action  by  G.  R.  Conner  against  Otto  Hedge- 
coxe  and  others.  From  a  judgment  for  plain- 
tiff against  defendant  Otto  Hedgecoxe,  said  de- 
fendant brings  error.  Reversed. 

E.  R.  Craig,  for  plaintiff  In  error.  P.  B.  Dy- 
cus,  for  defendant  In  error. 

J.  The  question  Involved  In  this 
case  Ib  whether  the  district  court,— In  a  case 
wbere  Judgment  is  erroneotisly  rendered 
against  one  of  the  parties  for  costs,— after  the 
expiration  of  the  term  at  which  the  judg- 
ment was  rendered,  upon  motion  to  correct 
that  part  of  the  Judgment  so  as  to  adjudge 
the  costs  against  the  other  party,  has  juris- 
diction to  correct  the  error  in  the  Judgment 
The  court  below  held,  in  effect,  that  the  mo- 
tion waa  In  the  nature  of  a  motion  to  correct 
a  mistake  In  tbe  entry  of  the  Judgment,  and 
^t  the  correction  might  legally  be  made, 

1  Writ  of  error  denied  by  sqpmne  eonrt. 


whexe  the  statement  of  facts  made  up,  signed, 
approved,  and  filed  <m  the  original  trial  show- 
ed that  the  judgment  for  the  costs,  as  render 
ed,  was  erroneous,  and  that  tt  should  have 
been,  under  tbe  provisions  of  tbe  stetote,  ad- 
judged and  taxed  In  favor  oi  Qie  other  party, 
and  at  a  snbseqtwnt  term  corrected  tbe  said 
Judgment  so  as  to  make  It  conf<ffm  to  tbm  stat- 
nte.  This  action  of  tbe  court  is  eomjrtatned 
of  on  this  appeal  by  the  plaintiff  In  nrror. 

The  first  pohit  ^esoited  for  oar  dectskm. 
However,  Is  made  by  tbe  defendante  In  error, 
wtao  move  to  strike  out  tbe  plaintiff  in  er- 
ror's transcript  because  it  falls  to  Include  a 
8tatem«it  of  the  tecto  made  up  and  fUed  in 
tbe  orlgtaial  case  at  the  preceding  tenn  of 
court;  there  bdng  no  stetonent  of  facts  or 
conclusions  of  fact  filed  In  tbe  am  as  tried 
upon  the  motion  to  correct  the  Judgment.  It 
Is  contended  by  defendants  In  ancor  that  the 
motion  to  correct  tbe  judgment  In  respect  to 
tbe  erroneous  adjudication  of  Oie  costs  against 
bim  waa.  In  effect,  a  motion  to  retax  tbe 
costs,  and  could  therefore  be  made  at  any 
time,  and  was  a  part  of  tbe  original  case,  or, 
rather,  that  the  original  case  was  a  part  of 
the  case  made  by  the  motion,  and  that,  as  the 
statement  of  facts  filed  Showed  the  error  In 
the  Judgment,  It  ought  to  form  a  part  of  the 
transcript  In  this  case,  and  themselves  file  s 
transcript  containing  same.  We  are  Inclined 
to  think  dlffermtly.  The  statement  of  tacts 
In  the  original  case  could  properly  become  s 
part  of  the  record  on  the  trial  of  the  motion 
only  by  tbe  plaintiff  making  It  a  part  of  his 
motion,  as  an  exhibit,  or  introducing  it  In  evi- 
dence, and  bringing  It  iq»  ss  part  of  the  state- 
ment of  facts  filed  and  aiH»oved  on  tbe  trlsl 
of  the  motloa  We  therefore  overmle  the  de- 
fendants in  error's  motion  to  strike  oat  idaln- 
tiff  in  error's  transcript 

The  main  question,  as  stated  In  the  begin- 
ning of  this  opinion,  now  recurs.  The  record 
shows  that  at  the  S^tembo:  term,  18D8.  of 
the  district  court  of  Archer  county,  a  final 
Judgment  -was  rendered  in  cause  No.  812,  enti- 
tled "C.  R.  Conner  v.  W.  H.  Bsldwin  et  aL." 
and  in  which  cause  Otto  Hedgecoxe  bad 
been  vouched  In  personal  service,  as  a 
party  defendant  by  Conner,  as  warrantor  of 
tbe  title  to  tbe  lands  in  wntroversy,  against 
whom  judgment  for  the  purchase  money  was 
prayed,  for,  in  case  he  should  fail  to  estaUlsh 
Ills  title  against  the  defendants,  who,  except 
Baldwin,  were  sued  as  nonresident  and  tm- 
known  heirs,  claiming  under  adverse  deeds 
which  were  sought  to  be  canceled.  Tbe  cause 
was  tried  without  a  Jury,  and  the  court  ren- 
dered judgment  to  favor  of  plaintiff,  Conner, 
canceling  tbe  deeds  under  which  defendants 
claimed  title,  and  removing  tbe  clouds  from, 
and  quieting  the  title  of  plaintiff  to,  said 
lands;  but,  as  the  defendants  were  nonresi- 
dents and  unknown  heirs,  represented  only  by 
an  attorney  appointed  by  tbe  court,  except 
Baldn-in,  who  disclaimed.  Judgment  was  ren- 
dered against  Conner  for  all  costs  of  the  suit. 
The  judgment  also  further  provided  as  fd- 
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lows:  is  fortlier  ordered  that  tbe  defend- 
ant Otto  Hedgecoxe  go  bence  without  day, 
and  recover  bis  costs  of  plaintiff,  for  which 
execution  tobj  Issue."  Plaintiff,  Conner,  ex- 
cepted to  this  Judgment,  and  gare  notice  of 
appeal,  and  made  oat  and  filed  In  due  time  a 
stat^ent  of  tbe  facts,  upon  which  the  case 
was  tried  and  Judgment  rendered,  and  perfect- 
ed  his  appeal  by  filing  a  proper  appeal  bond 
on  September  21,  1896.  He  also  filed  an  as- 
signment of  errors,  which  complained  of  the 
conrt'a  action  In  not  rendering  judgment 
against  Hedgecoxe  In  favor  of  plalatlfl  for 
costs,  because  the  evidence  showed  that  the 
title  conveyed  to  him  by  Hedgecoxe  was  not 
good,  but  that  pIalntiffl*B  recovery  was  based 
upon  his  title  as  acquired  by  limitation. 
There  were  other  assignments  of  error,  also, 
but  all  complaining  of  the  court's  Judgment 
In  disposing  of  the  question  of  costs.  It  ap- 
pears. If  we  may  consider  our  records  made 
In  tbe  main  case,  that  this  appeal  was  lost  by 
reason  of  tbe  failure  of  the  transcript  to  reach 
the  clerk  of  this  court  within  the  time  requir- 
ed by  law.  After  the  adjournment  of  the 
September  term  of  tbe  district  court,  to  wit, 
on  February  18,  1887,  Conner  filed  a  motion 
In  said  cause,  which  he  Indorsed  as  a  "mo- 
tion to  retax  costs,"  tbe  grounds  of  which 
were  substantially  the  same  as  set  forth  in 
his  as3ignm«its  of  error  previously  filed  as 
aforesaid.  It  is  questionable  whether  proper 
notice  of  this  motion  was  given  to  Hedgecoxe, 
but  we  refrain  from  passing  on  this  ques- 
tion, because  of  our  decided  views  on  the  main 
question  involved.  The  conrt,  on  this  motion, 
on  March  S,  1807,  rendered  Judgment  as  fol- 
lows: "C.  R.  Conner  vs.  W.  H.  Baldwin  et  al. 
.So.  312.  March  3,  1807.  This  day  came  on 
to  be  heard  for  trial  on  the  motion  of  the 
plaintiff,  C.  B,  Conner,  to  have  relaxed  the 
costs  heretofore  taxed  In  this  cause  againa^ 
plaintiff;  and  It  appearing  to  tbe  court  that 
due  notice  of  the  motion  was  given  by  the 
attorney  of  plaintiff  to  EL  B.  Craig,  attorn^ 
of  record  for  defendant  Otto  Hedgecoxe^  mi 
or  about  the  16th  day  of  February,  tS&7,  and 
it  appearing  to  the  conrt  that  the  defendants 
0.  H.  StebUns,  Fanny  J>  NoUes,  George  R. 
Talboy,  John  Randolph  Grymes,  and  Laden 
Randolph  ^Mmebetger  have  filed  a  motion  for 
a  new  trial  In  this  canse  against  Ow  said  O. 
R.  Conner  and  Otto  Etedgecoxe,  and  that 
said  suit  for  new  trial  Is  pending  In  this 
court,  and  Is  styled  R  Stebblns  et  aL  vs. 
C.  R.  Conner  et  al.,*  and  to  Na  618,  and  that 
all  the  parties  tat  this  cause  are  now  before 
the  conrt  In  said  motion  tat  new  trial,  and 
that  both  suits  are  i^actlcally  ime,  and  should 
be  treated  hra«in  as  raeh,  and  It  further  ap> 
pearluf;  to  tbe  conrt  that  tbe  said  motion 
sbonld  be  granted,  so  aa  to  aSmw  that  judg- 
ment was  rendered  In  favor  of  idalntlffs 
acalnst  defendant,  C  R.  Conner,  for  aU  costs 
hi  said  behalf  Incnned,  It  Is  therefore  ordered 
and  adjudged  by  tbe  court  that  tba  pUUn* 
tiff,  G.  B.  Conner,  do  have  and  recover  of 
and  from  the  defendant  Otto  Hsdgecoxs  aU 


costs  Incurred  In  this  court  in  this  cause, 
No.  812,  styled  B.  Conner  vs.  W.  H.  Bald- 
win et  al.,'  In  which  Judgment  was  rendered 
on  the  3d  day  of  September,  1886.  See  Min- 
ute Book  O,  page  118,  of  the  district  court  of 
Archer  county,  Texas.  And  It  is  further  or- 
dered and  adjudged  that  tbe  idalntlff,  O.  R. 
Conner,  llare  his  execution  against  the  said 
Hedgecoxe  for  all  costs  In  this  cause  in- 
curred." The  plaintiff  In  ertoi,  in  one  of  his 
assignments,  complains  that  the  district  court 
was  without  Jiurisdlction  to  render  this  Judg- 
ment, correcting,  as  it  does,  a  Judgment  ren- 
dered at  a  formtf  term  of  the  court;  and  this 
assignment  we  sustain.  It  was  not  a  motion 
to  retax  the  costs,  although  Indorsed  as  such, 
and  treated  as  such,  by  the  district  court.  It 
was  a  motion  to  readjudge  the  costs,  and,  to 
that  extent,  an  effort  to  correct  an  error  of  the 
conrt  committed  in  roiderfng  the  Judgment. 
Parker  v.  Boyd  (decided  by  this  conrt  Nov.  (t. 
1897}  42  S.  W.  1031.  The  district  court  has  no 
Jurisdiction  to  correct  its  valid  final  Judgments 
upon  motion,  after  the  adjournment  of  the 
term  at  which  they  were  rendered,  except  as 
given  in  artides  1356  and  1357  of  onr  Be- 
vlsed  Statutes  of  1885.  This  was  not  a  mis- 
take committed  by  the  clerk  In  entering  the 
Judgment.  It  was  an  error  of  the  court,  com- 
mitted In  pronouncing  or  rendering  It,  ^Ich 
could  only  be  corrected  after  the  term  by  ap- 
peal or  writ  of  error  to  this  court.  See.  also. 
City  of  Brownsville  v.  Basse,  43  Tex.  440;  In- 
surance Co.  V.  McCormlcb.  20  Wis.  266;  1 
Freem.  Judgm.  (4th  Ed.)  S  70.  We  are  there- 
fore of  o^nlon  that  the  Jodgmoit  complained 
of  should  be  reversed,  and  the  suit  or  motion 
o(  defendant  In  error  dismissed. 


THOBP  et  aL  v.  GORDON. 
(Oonrt  of  Oivil  Appeals  of  Texas.    Dee.  4, 
1897.) 

DrnwAWt  JimeMBXTs— CoLLATniL  Attack— Ds- 

V»S»-COXTR*OTS—  Co  V8IDSIUTIOR— 

CoxsTRUCTivB  Trusts. 

1.  A  default  judsment  can  be  set  aside  for  er- 
ror In  taking  the  default  only  by  direct  proceed- 
inga,  and  not      collateral  attack. 

2.  Where  tbe  devisee  of  land  which  had  been 
■old  for  taxes  promiaed  the  executor  of  his  de- 
visor that  he  would  buy  tbe  !and,  and  convey  it 
to  the  said  executor,  the  contract  was  without 
consideration,  and  void. 

3.  Where  tbe  devisee  of  land  takes  a  deed 
thereto  from  tbe  city,  which  has  bought  the  land 
at  tax  sale,  and  pays  the  amount  of  the  taxes  as 
consideration  therefor,  after  having  promised  the 
executor  of  the  estate  that  he  would  convey  the 
land  to  the  estate,  neither  the  execator  nor  the 
creditors  can  claim  a  constractiTe  trust  was  cre- 
ated by  his  promise. 

Appeal  from  district  court,  Grayson  coun- 
ty; Don  A.  Bliss,  Judge. 

Trespass  to  try  title  brought  by  W.  D. 
Gordon,  executor,  against  E.  O.  Thorp  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendants appeaL  Beversed. 

Mdn^  WUson,  for  appellants.  W.  D.  Gor- 
dim  and  GaUowar  A  Dunlai)*  for^appeJlce. 
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HUNTEHl,  J.  This  was  an  action  of  trc»- 
pass  to  try  title,  brought  liy  appellee,  as  eoc- 
ecntor  of  the  will  of  8.  C.  Eason,  deceased, 
on  November  17,  1806,  to  recover  the  east 
two-thirds  of  lot  No.  10,  block  No.  8,  ac> 
cording  to  the  original  town  plat  of  the  city 
of  Sherman,  known  as  the  **Ea«on  Home* 
stead,"  corner  of  Lamar  and  Walnut  streets, 
against  B.  O.  Thorp,  M.  L.  Thorp,  and  the 
city  of  Sherman.  The  answers  of  defend- 
ants were  general  denials.  The  case  was 
tried  by  the  court,  without  a  Jnry,  and 
ment  was  rendered  on  March  23,  1897,  In 
favor  of  the  plalntlfT,  Gordon,  as  executor, 
for  the  lot  sued  for,  except  a  part  of  said 
land,  30x60  feet  off  the  south  end  thereof. 
It  was  provided  In  the  decree  that  Gordon 
should  pay  to  the  city  of  Sherman  a  note  of 
9180.78,  which  the  Thorps  bad  executed  to 
said  city  for  the  purchase  money  of  said  lot, 
and  save  the  Thorps  harmless  from  the  pay- 
ment of  the  same. 

No  conclusions  of  fact  or  of  law  were  filed 
by  the  conrt,  but  the  case  comes  here  upon* 
a  statement  of  facts,  from  which  we  deduce 
the  following:  The  title  to  the  land  was  In 
S.  C.  Eason,  but  on  the  7th  day  of  April, 
1893,  there  was  $124  taxes  due  to  the  city  of 
Sherman,  which  was  a  lien  upon  It  For 
these  taxes  the  land  was  sold  by  tlie  as^«?- 
or  and  collector  of  taxes  for  the  city,  on 
April  7,  1898.  the  city  becoming  the  pur- 
chaser, biddliig  the  amount  of  the  taxes  due, 
and  on  that  day  the  land  was  conveyed  to 
the  city  by  the  tax  collector.  In  pursuance 
of  said  sale.  The  dty  of  Sherman  sued  S.  O. 
Kaeon  in  the  district  court  of  Grayson  coun- 
ty. In  trespass  to  try  title,  to  recover  said 
land,  and  on  January  12,  1606,  recovered 
Judgment  for  the  same,  with  writ  of  restitu- 
tion. On  March  23,  1806,  the  city  of  Sher- 
man deeded  the  property  to  R  O.  Thorp  and 
M.  U  Thorp,  husband  and  wife,  and  the 
same  to  whom  S.  C.  Eason  had  devised  it  by 
his  will,  for  the  consideration  of  $130.78, 
for  which  they  gave  their  note  to  the  clt7, 
with  vendor's  lien  on  the  laud  to  secure  pay- 
ment thereof;  and,  the  said  Thorps  being 
already  in  possession  of  the  land,  no  writ  of 
restitution  was  ever  issued,  but  they  con- 
tinued to  hold  same  after  their  purchase 
from  the  city,  under  the  city's  deed  to  them. 
The  lot  was  Improved,  and  was  all  the  time 
worth  from,  at  least,  $2,000  to  $4,000.  The 
city  had  offered  S.  C.  Eason  to  convey  the 
land  back  to  bim  if  he  would  pay  the  taxes 
due  against  it,  which  proposition  he  would 
not  accept,  or  failed  to  accept.  His  estate, 
including  costs  of  administration,  owed 
about  $500;  but  ?200  was  paid  by  the  sale 
of  personal  property,  and  $05  paid  by  de- 
fendant Mrs.  Thorp.  The  balance  remains 
unpaid,  and  this  land  Is  all  the  property  left 
out  of  which  to  pay  debts. 

The  evidence  Is  conflicting  as  to  whether 
appellee  requested  Thorp  to  pay  the  taxes 
and  redeem  the  land  from  the  tax  sale. 
Thorp  boas^t  tbe  land  from  the  city  for  bli 


own  persona]  bcn^It,  and  took  the  conrey- 
auee  to  himself  In  his  own  right,  and  not  for 
the  benefit  of  the  estate.  His  intention  was 
to  buy  from  the  city,  and  defeat  the  unpaid 
debts  due  from  the  estate.  The  executor 
knew  that  the  city  had  deeded  the  property 
to  Thorp,  but  supposed,  as  be  was  one  of 
the  beneficiaries  under  the  will,  he  had 
bought  It  In  for  the  estate,  and  did  not  know 
that  be  had  bought  It  for  hlms^f,  and  was 
holding  It  adversely  to  him,  until  a  short 
time  before  this  salt  was  brought  The  evl- 
dMice  Is  conflicting'  as  to  whether  Thorp  bad 
told  tbe  ececutor,  in  effect  that  he  would 
pay  the  taxes  and  redeem  the  land  for  the 
estate,  and  that  the  executor  said  he  would 
have  to  sell  It  if  Thorp  did  not  redeem  It 
The  record  falls  to  dtsdose  when  Dr.  S.  C 
Eason  died.  On  January  5,  18BG,  &  G.  Ea- 
son conveyed  to  B.  O.  Thorp  30xCO  feet  off 
tbe  south  end  of  the  lot  in  controrersy.  The 
city  attorney,  before  Dr.  Banui's  death,  went 
to  htm  a  number  of  tlxnes,  e««h  time  Insist- 
ing that  he  would  lose  his  properly,  as  it 
belonged  to  the  city.  He  had;  he  said,  been 
advised  by  Mr.  Gordon  not  to  pay  the  taxes, 
as  his  home  could  not  be  taken  from  him. 
Tbe  city  attorney  told  blm  that  It  could,  and 
I  begjretl  htm  to  pay  tbe  taxes,  and  wrote  bim 
several  letters  about  it  but  all  to  uo  pur- 
pose. He  then  saw  Mr.  Gordon,  but  could 
get  nothing  from  him  auept  offers  of  com- 
promise on  the  amount  He  si>oke  to  Gor- 
don a  number  of  times  about  the  taxes  after 
Dr.  Eason's  death,  but  could  get  nothing  out 
of  hhn,  and  finally  had  the  city  to  deed  the 
property  to  Thorp.  It  had  been  the  cnstom 
of  tbe  city  and  Its  attorney  to  reconvey  the 
lands  to  the  owners  when  they  would  pay 
the  taxes  for  which  they  had  been  sold,  and 
often  gave  tbe  delinquent  parties  long  time 
to  pay  in,  where  they  were  floan daily  em- 
barrassed, and  showed  a  disposition  to  want 
to  pay  or  try  to  pay.  Dr.  Bason  must  have 
died  after  January  12,  1S06,  as  Judgment 
was  rendered  against  him  in  an  action  of 
trespass  to  try  title  for  the  land  on  that  day 
by  the  district  conrt  of  Grayson  comity. 

The  appellants'  second  assignment  of  error 
complains  that  the  Judgment  of  the  court 
against  them  is  contrary  to  ^e  law  and  to 
the  evidence,  setting  out  In  detaU  why  it  Is 
so,  and  we  sustain  this  assignment  The 
city  had  a  clear  title  to  the  property,  as  was 
establl^ed  by  the  Judgment  in  Ita  favor  re- 
covering the  same  ftom  Dr.  Eason,  In  Jan- 
uary, 1896;  and,  If  there  wa»  error  In  taking 
the  Judgment  by  default  in  that  case,  it 
could  have  been  corrected  only  by  an  appeal 
or  writ  of  error,  or  by  some  direct  proceed- 
ing to  set  It  aside.  Its  ralidity  could  not  be 
attacked  In  this  collateral  action. 

The  city  could  sell  the  pn^^erty  to  whom  it 
pleased,  and  at  any  price  It  desired  and 
could  obtain;  and  even  If  It  was  undisputed 
that  Thorp  had  p^mised  the  executor  to 
pay  the  amount  demanded  by  the  city,  and 
cause  the  land  to  bo  reconvey ed  to  the  ex- 
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«CTrtor,  tt  WMdd  not  bare  b«en  a  binding  ob- 
ligation, as  there  was  no  consideration  for 
It,  and  he  had  a  right  to  buy  it  trmn  the 
city  the  same  as  aay  other  person.  No  con- 
■tructlTe  trust  was  created  in  favor  of  the 
executor  or  the  creditors  by  hl«  promise.  If 
be  made  any,  to  redeem  the  land.  They  had 
■o  title,  dalm,  or  interest  in  the  property, 
and  there  was  nothing,  therefore,  to  be  tike 
subject  of  a  trust  We  are  therefore  clear- 
ly of  opinion  that  the  Judgment  In  this  case 
ought  to  be  reTersed,  and  here  rendered  In 
faTor  of  tbe  Thorps  tor  all  the  land  In  oon- 
troTw^i  and  co  It  la  ordsMd  metotiUa^. 


P.  J.  WILLIS  ft  BRO.  et  bL  t.  SMITH  et  al.i 
(Oonrt  of  Ci^  Appeala  of  Texas.    Dec.  IB, 
1S97.) 

Apfsal— STATUfsxT  or  Facts— STBixiMa  Out— 

RSVIEir— CORFORATIOSB— DSED— TBXS- 
PABB  TO  TRT  TiTLB. 

1.  A  statement  of  facts  was  msde  up  and  sign- 
ed ij^  the  parties,  and  forwarded  by  mail  to  tiie 

E residing  judge  In  time  to  have  reached  him  and 
e  returned  to  the  district  clerk,  by  mail,  before 
the  time  in  'which,  by  law,  it  ahouM  have  been 
filed:  bat  the  jadge  was  absent,  and  the  state- 
ment did  not  reach  him  until  the  court  met  in 
another  county,  when  he  approved  it  and  for- 
warded it  to  the  clerk  of  the  district  court  of  the 
county  where  the  case  was  tried.  TTie  cierk  re- 
ceived it  on  the  17th  of  September,  and  filed  it 
as  of  the  15th  day  of  August  A  motion  was 
made  to  strike  out  the  statement  of  facts  in  the 
district  court.  Held,  that  the  file  mark  on  the 
statement  was  incorrect,  and  should  be  correct- 
ed, but,  a  good  excoae  aimearing  for  the  failure 
to  file  the  statement  withiu  the  time  allowed, 
the  motion  to  strike  out  should  be  overmled. 

2.  An  intervener  who  did  not  agree  to  a  state- 
ment of  facts  as  signed  by  the  trial  Judge,  and 
is  not  guilty  of  any  negligence  in  not  preparing 
one,  wul  not  be  bound  thereby;  and,  as  to  him, 
the  statement  wll!,  on  motion,  be  stricken  out. 

3.  The  court  of  ctvil  appeals  has  no  jnrlsdlctlon 
Mdely  upon  a  motion  to  review  the  approval  of 
a  stat^ent  of  facts  by  the  lower  court. 

4.  Where  bills  of  exception  are  filed  long  after 
the  adjoomment  of  the  court  in  which  the  case 
was  tried,  assignments  of  error  based  thereon 
cannot  be  sustained. 

5.  Where  there  is  no  plea  denying  the  exist- 
ence of  a  corporation,  as  reqnired  by  Hev.  St. 
1805,  art  1285,  it  Is  not  necessary  to  prove  its 
existence. 

6.  A  deed  which  contains  covenants  of  war- 
ranty ezecnted  by  P.  J,  W.  &  Bro.,  "incorpo- 
rateil,*'  is  snfUeient  proof  that  the  corporation 
entered  into  the  covenant 

7.  Where,  in  treqiaBs  to  try  title,  judgment  Is 
rendered  for  defendant,  tiie  fact  that  the  deeds  in 
evidence,  upon  which  he  lelied,  do  not  accurately 
describe  the  land  sued  for,  does  not  show  that 
there  is  a  variance  in  the  description  of  the  land 
sued  for  and  the  land  recovered. 

8.  Warrantors  bronght  Into  a  suit  to  vouch  the 
title  of  their  vendee,  and  to  answer  to  him  on 
thtir  warranty,  can  take  advantage  of  any  er- 
rors they  assign  mjurious  to  their  vendee,  wheth- 
er the  vendee  assigns  them  or  not. 

Bnor  from  district  court,  Coryell  county; 
J.  8.  Straughan,  Judge. 

Action  to  reooTcr  land  by  WUlUm  Kattner 
•galuat  Virgtnto  B.  Smith  and  others.  P.  J. 
miUa  ft  Br^p,  a  ooipoistioB*  la  siw4  aa  a  war- 

1  Writ  of  emr  doiiad  tif  Bupr«ne  eonrt. 


rantor  to  vonch  Kattner'a  title.  Defendants 
had  Judgment,  and  Kattner  tiad  Jndgment 
against  P.  X  WllUs  ft  Bn.  ^ttner  and  P. 
J.  Willis  ft  Bro.  tndng  error.  AlDrmed. 

Tbla  snlt  was  originally  brought  December 
28,  189S  (amended  by  third  amended  petition 
January  22,  1885),  ^  plaintifE  In  error  Wll- 
Uam  Kattner  against  Virginia  B.  Smith  and 
her  husband  (H.  C  Smith),  F.  Dewald,  Amile 
P.  Harris  (a  feme  sole),  Rebecca  P.  Harris  (a 
feme  sole),  Llllle  B.  Fisher  and  her  husband 
(Walter  P.  Fisher),  Cora  L.  Davenport  and 
her  husband  (Wharton  Davenport),  and  John 
W.  Harris,  to  recover  land  described  In  the 
petition  as  follows:  "Out  of  the  J.  A.  Wells 
surrey,  begin  In  the  south  boundary  line  of 
same,  at  a  point  S.,  71  B.,  1,400  vra.  from  J. 
A  Wells'  S.  W.  comer,  a  pile  of  rock  known 
as  the  'S.  E.  Comer  of  Bennett  land';  thence 
N.,  19  E.,  1,608  vrs.;  thence  S.,  71  E.,  1.127 
vrs.;  thence  S..  19  W.,  1,G08  vra.,  south  line 
of  Wells*  smrey;  thence  N.,  71  W.,  l,m  teb^ 
to  the  beginning"  (319.7  acres).  P.  J.  Willis 
ft  Bro.,  a  corporation,  is  sued  aa  warrantor, 
to  recover  against  It  the  value  of  so  much  of 
the  land  aa  be  may  fall  to  recover. 

The  petition  sets  up  title  acquired  by  plain- 
tiff, Kattner,  as  follows:  (1)  Patent  the 
state  to  John  W.  Harris,  assignee  of  J,  A. 
Wells.    (2)  Deed  from  John  W.  Harris  to  D. 

C.  McCormlck.  (3)  Deed  from  D.  C.  McGor- 
mlclE  to  plalntlfL   (4)  Powo*  of  attorney  from 

D.  C.  McCormlck  to  W.  G.  McCormick.  (5) 
Deed  from  D.  C.  McCormlck  by  W.  G.  McCor- 
mlck, as  attorney,  to  H.  C.  Smith.  (6)  Judg* 
ment  of  county  court  of  Bell  county  In  favor 
of  P.  J.  Willis  &  Bro.  against  H.  C.  Smith, 
dated  September  20, 1882.  (7)  Execution,  levy, 
and  sale  by  virtue  of  and  on  said  Judgment. 
Execution,  dated  the  30th  day  of  May,  1883, 
laaned  out  of  said  above-named  court  to  Cor- 
yell county.  (8)  Deed  of  B.  C.  Smith,  by  J.  M. 
lanbam,  sheriff  of  Coryell  county,  by  virtue 
of  abore  Judgment,  execution,  levy,  and  sale, 
to  P.  J.  WilliB  &  Bro.,  dated  August  4.  ISSa 
(9)  Deed  from  P.  J.  Willis  &  Bro.  to  plaintiff, 
dated  October  17.  1891.  (10)  Deed  from  P. 
J.  Willis  ft  Bro..  dated  December  3,  1891. 
(11)  And.  solely  for  the  purpose  of  common 
source,  plaintiff  ahowe  that  he  relies  on  a 
deed  from  H.  C.  Smith  to  Virginia  B.  Smith, 
dated  2I)th  of  March,  1881.  (12)  And,  aa  to 
the  land  claimed  F.  Dewald  and  Eula  Nail 
et  al.,  plaintiff  shows  that  be  also  relics  uprai 
a  parol  partition  and  agreement  between  H. 
C.  Smith  and  H.  B.  Bennett  and  aald  Eula 
Nail  et  aL  (aald  Bennett  being  the  ancestor 
of  Eula  Kail  et  al.,  and  owning  a  tract  of 
land  adjoining  thla  tract  on  the  west);  said 
agreement  having  been  made  to  fix  the 
Iwmidary  line  between  the  two  tracts,  "giv- 
ing to  H.  O.  Smith,  then  the  owner  of  the 
land  claimed  by  plaintiff,  the  Une  set  out  In 
plaintiff's  petition;  and  by  said  agreement 
the  saM  Bnla  Nail  et  al.  are  estopped  from 
fflalBiIng  tha  SA  acrea  cf  land  wt  out  In  tli^ 
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original  answer,  filed  January  16,  iSM." 
PUUntUr  alleges  that,  althongb  be  Is  the  le- 
gal and  eqnltable  owner  of  the  aald  land,  de> 
fendant  Virginia  B.  Smith  Is  fraudulently 
claiming  It  under  a  deed  executed  by  H.  C. 
Smith  to  ber,  recorded  in  volnme  0.  p.  718, 
Deed  Records  of  Coryell  County,  which  deed 
le  a  cloud  upon  plalntllTa  title  to  the  land, 
which  Is  alleged  to  be  his  homestead  (he  be- 
ing the  bend  of  a  family,  and  residing  there- 
on); that,  while  said  deed  Is  too  vagne  and 
indefinite  to  Include  plalntlirB  land,  the 
claim  of  ownership  of  the  land  made  by  de- 
fendant Mrs.  Smith  causes  the  Injuries  com- 
plained of.  It  Is  also  alleged  that  plaintiff 
acquired  the  land  without  notice,  actual  or 
oonstructlTe,  of  Virginia  B.  Smith's  claim  to 
the  same,  paying  a  valuable  coosi  deration 
therefor,  to  wit,  fl,600;  that,  at  the  Ume  of 
the  execution  of  said  deed  of  H.  C.  Smith  to 
Virginia  B.  Smith,  he  was  notoriously  Insol- 
vent, as  was  known  to  Virginia  B,  Smith, 
and  the  said  conveyance  was  made  to  hinder, 
delay,  and  defraud  the  creditors  of  H.  O. 
Smith,  especially  P.  J.  WUlla  &  Bro..  as  said 
Virginia  B.  Smith,  wife  of  H.  C.  Smith,  well 
knew,  and  it  was  without  consideration,  and 
la  void,  and,  further,  that  she  took  the  land 
to  hold  for  the  t>enefit  of  H.  C.  Smith;  that 
on  October  17,  1881,  P.  J.  WlUia  &  Bro.  exe- 
cuted to  plalntlCF  a  deed  conveying  the  land, 
for  $1,600  then  paid  them  by  plaintiff,  and 
P.  J.  WllUs  &  Bro.  covenanted  to  warrant 
11  nd  fDrever  defend  the  title  to  the  land  con- 
veyed unto  plaintiff,  hla  belrs  and  aaslgna; 
that  defendant  P.  J.  Wlllla  &  Bro.  became  an 
incorporation,  behig  before  a  partnership  do- 
ing business  In  Galveston,  Tex.;  that  the 
members  of  the  partnership  became  the  pro- 
moters of  the  defendant  corporatlim,  and 
owners  of  all  the  assets  of  the  partnership; 
that  the  partnership  was  at  the  date  of  the 
Incorporation  the  owner  of  the  land,  and  the 
corporation  became  the  owner  of  the  land  de- 
scribed; that  the  defmdant  corporation  rep- 
resented to  him  (the  plaintiff)  at  the  date  of 
his  purchase  that  It  was  the  owner  of  the 
land,  and  that  It  was  free  and  clear  of  all  in- 
combrancei  that  he  la  ignorant  and  unlearn- 
ed, and  he  pnrchaaed  the  land  relying  on  audi 
representations,  and  paid  the  full  purchase 
price  of  the  same;  that  the  deed  to  him  was 
signed  by  P.  J.  Willis  &  Bro.,  but  was  ac- 
knowledged by  WIlUs,  a  member  of  the 

firm  of  P.  J.  Wlllla  &  Bro.,  he  being  fully  au- 
thorized by  the  firm  to  bo  convey  for  the  bene- 
fit of  defendant;  that  P.  J.  WlUls  &  Bro., 
defendant,  recognizing  their  liability  to  plaln- 
tifl,  on  the  3d  day  of  December,  1894,  exe- 
cuted and  delivered  to  bim  their  deed,  in 
writing,  conveyliur  the  land  to  plaintiff,  with 
general  covennnt  of  warranty  of  dtle;  that, 
notwItbstandlDK  his  deeds  as  descrfbed,  he 
has  been  ejected  from  the  land  by  defend- 
ants, and  his  tute  Is  clouded  by  the  deed  to 
Virginia  B.  Smith,  under  which  she  IS  claim- 
ing title  to  the  land.  Piajer  to  remove  doad, 


and  that  P.  J,  WfiUa  ft  Bro.  be  required  to 
defend  his  title  and  poaaeaslon,  and  for  Judg- 
ment against  It  on  Ite  warranty  for  the  value 
of  the  land  he  falls  to  recover.  Prayer  tot 
Judgment  against  all  the  defendants  tot  tlM 
premises,  and  that  the  deed  of  Virginia  B. 
Smith  be  canceled. 

On  the  6th  day  of  August,  ISSS.  A.  & 
Hawkins  filed  hla  petition  of  Interventloii. 
claiming  the  land  In  ccmtroveray,  and  asked 
Judgment  therefor. 

On  January  16,  1884,  Eula  Nail  and  tlio 
other  taelrs  of  Bennett  answered,  ailing 
that  they  had  sold  to  F.  Dewald,  one  of  the 
defendants,  148  acres  of  the  land,  and  war- 
ranted the  title,  and  that  34  acres  of  tbe 
land  conveyed  were  included  in  the  land 
sued  for,  and  asked  that  they  be  allowed  to 
appear  and  defend  their  warranty,  disclaim- 
ing all  the  land  except  the  S4  acres;  that, 
at  the  time  of  the  sale  to  Dewald,  Kattner 
and  defendant  Dewald  claimed  the  34  acres 
of  the  148  acres,  and  it  was  agreed  by  de- 
fendants Nail  and  Dewald  that  the  balance 
of  the  purchase  money  ($300)  of  the  land 
sold  should  be  deposited  In  the  Belton  Na- 
tional Bank  until  the  question  of  title  was 
determined  in  favor  of  defendanta,  when 
the  same  should  be  paid  by  Dewald.  The.r 
then  set  up  what  they  alleged  to  be  the  true 
division  line,  and  asked  Judgment  agalnsi 
Dewald  for  the  balance  of  the  purchast< 
money  ($300),  with  foreclosure  of  vendor's 
Hen. 

Defendants  Harris  and  others  answered 
July  26,  189S,  pleading  general  denial,  not 
guilty,  and  disclaiming  all  the  land  exc^t 
such  as  lay  north  of  a  line  drawn  from  the 
southwest  comer  of  the  D.  D.  Thompson 
survey,  running  parall^  with  the  sooth  line 
of  the  J.  A.  Wells  survey,  and  asked  to  be 
discharged,  with  their  costs. 

On  July  SO,  1885.  defendants  Virginia  B. 
Smith  and  her  husband,  H.  0.  Smith,  amrad- 
ed  their  original  answer,  pleading  general  de- 
murrer, not  guilty,  and,  specially,  that  Smith 
purchased  the  land  of  MeCormtck  about 
July  27,  1878,  It  being  the  intenUon  of  Mc- 
Cormlck  to  sell  and  Smith  to  purchase  the 
land  In  controversy;  that  afterwards,  on 
the  29th  day  of  March,  1881,  Smith,  being 
indebted  to  his  wife,  Virginia  B.,  conveyed 
the  land  to  her  to  pay  such  debt,  and  they 
deny  that  the  conveyance  was  to  defraud 
creditors^  And,  further,  the  answer  denies 
that  plaintiff  Kattner  Is  an  Innocent  pur- 
chaser, but  alleges  that  when  he  purchased 
the  land  be  had  notice,  by  the  record  of  the 
deed  of  Smith  to  his  wife,  and  that  he  had 
knowledge  of  the  conveyance,  and  purchased 
In  defiance  of  the  rights  of  defendant  Vir- 
ginia B.  Smith.  And  they  further  answer- 
ed that  Smith  had  no  title  to  the  land  at 
the  time  of  the  sale  under  the  exeentlon  of 
P.  J.  Willis  &  Bro.,  and  that  the  proceedings 
under  the  same  were  void.  Defendant  Vir- 
ginia B.  Smltb,  In  Mconventloo,  prays  that 
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as  dw  liu  had  and  b«ld  tbe  title  since  the 
2Mb  of  ICarch.  1881.  tlw  claim  of  plaintiff, 
Kattner,  la  a  cloud  upon  her  title;  and  that 
if,  In  the  conveyance  of  McCormlck  to  Smith, 
and  of  Smith  to  her,  there  be  uncertainty  of 
descrlptton,  said  deeds  be  reformed  so  as  to 
embrace  the  land  In  controrer^,  as  was  the 
intention  of  the  parties  thereto  at  the  time 
the  deeds  were  executed,  and  that  abe  have 
Judgment  for  the  land,  and  quletlnc  tint 
tlUe. 

Defendant  Kattner  filed  a  mipplemental 
petition  on  the  lOtb  day  of  August,  1885,  an- 
swering the  cross  bill  of  Virginia  B.  Smith, 
and  the  Interrentlon  of  Nell  and  others,  and 
pleaded  not  guilty,  adverse  possession  in 
good  faith,  and  claim  for  valuable  Improve- 
ments, and  a  bona  flde  claim  of  title,  setting 
up  the  links  in  the  chain  of  title.  He  pray- 
ed for  Judgment  tor  value  of  tals  improve- 
ments. 

August  13,  1895,  the  cause  having  been 
snbmltted  to  the  trial  Judge  without  a  Jury, 
Judgment  was  rendered  In  favor  of  Annie 
P.  Harris,  John  W.  Harris,  Rebecca  P.  Har- 
ris, Lillle  B.  Fisher,  Walter  P.  Fisher,  Cora 
L.  Davenport,  and  Wharton  Davenport, 
heirs  of  J.  W.  Harris,  that  they  recover  from 
the  parties  to  the  suit  the  title  and  posses- 
sion of  that  portion  of  the  Wells  survey  ly- 
ing north  of  the  south  line  of  the  D.  D. 
Thompson  160-acre  survey,  extended  S.,  71 
EL,  to  Intersect  the  original  east  line  of  the 
James  A.  Wells  snrvey,  and  that  the  said 
line  be  established  as  the  north  line  of  the 
tract  conveyed  by  J.  W.  Harris  to  D.  O.  Mc- 
Cormlck  by  deed  dated  February  10,  1876, 
referring  to  the  record  of  deeds  of  Coryell 
county  for  the  Harris  deed  to  D.  C.  McCor- 
mlck.  The  amount  of  land  so  recovered  by 
the  Harris  heirs  was  found  to  be  90  acres, 
for  which  they  were  awarded  their  writ  of 
possession.  Judgment  was  also  rendered 
for  Virginia  B.  Smith,  Joined  by  her  hus- 
band, H.  C.  Smith,  against  William  Katt- 
ner and  defendant  F.  Dewald,  and  bis  war- 
rantors, Bula  Nail,  J.  P.  NaU,  C.  G.  Bennett, 
Addle  Bennett,  and  against  all  other  parties 
to  the  suit,  as  her  separate  estate,  for  title 
and  possession  of  all  that  portion  of  the 
James  A.  Wells  survey  beginning  at  tbe  divi- 
sion line,  as  above  established,  between  Har- 
ris and  McCormlck,  at  a  point  460  varas  S., 
71  B.,  from  the  sontheast  comer  of  tbe  D. 

D.  Thompson  160-acre  survey,  for  the  north- 
nest  comer  of  this  survey;  thence  S.,  71 

E.  ,  along  said  line  as  above  established, 
1,679  varas,  to  comer;  thence  S.,  19  W., 
1.158  varas,  to  tbe  south  line  of  James  A, 
Wells'  survey,  for  comer;  thence  N.,  71  W. 
with  said  James  A.  Wells'  south  line,  1,576 
varas,  to  comer  (the  same  being  the  south- 
east corner  of  the  Bennett  tract);  thence  N.. 
19  EL.  with  the  east  line  of  the  Bennett 
tract,  1,163  varas,  to  the  beglimlng,— contain- 
ing S20  acres  of  land.   And  a  writ  of  pos- 


session was  awarded  her  for  all  of  said  land 

on  which  William  Kattner  has  not  made  his 
Improvements  in  good  faith,  as  afterwards 
set  forth.  It  was  also  adjudged  that  the 
last  line  above  described  be  established  as 
the  division  line  between  the  land  sold  hf 
D.  C.  HcCormlck  to  H.  R.  Bennett  by  deed 
dated  May  11,  1876,  and  the  land  sold  by 
McCormick  to  H.  C.  Smith  by  deed  daterl 
July  27, 187a  It  was  further  adjudged  that 
P.  J.  Willis  &  Bro.,  a  corporation,  has  here- 
tofore execnted  a  deed  to  plaintiff,  Kattner, 
set  out  In  plalntiflTs  third  amended  original 
petition,  with  full  covenants  of  warranty, 
for  which  Kattner  has  heretofore  paid  P.  J. 
WlUls  &  Bro.  the  sum  of  (1,600,  and  which 
warranty  has  failed.  .  It  was  adjudged  that 
plaintiff,  WUllam  Kattner,  recover  from  P. 
J.  Willis  &  Bro.,  a  corporation,  the  sum  of 
fl,600,  with  Interest  thereon  from  date  at 
the  rate  of  6  p^  cent  per  annum.  It  was 
further  decreed  that  Intervener,  A.  8.  Haw- 
Una,  recover  from  ail  the  parties  the  title 
and  possession  of  that  part  of  the  J.  A. 
Wells  survey  lying  south  of  the  line  herein 
established  between  the  McCormick  tract 
and  the  Harris  tract,  lying  east  of  the  land 
recovered  herein  by  Virginia  B.  Smith,  which 
land  so  recovered  by  the  Intervener  Is  esti- 
mated to  contain  about  111  acres,  with  field 
notes  as  follows:  "Begin  at  the  8.  EL  cor- 
ner of  the  J.  A.  Wells  original  survey;  thence 
N.,  19  E.,  1,103  vrs.,  to  the  Harris  comer; 
thence  N.,  71  W.,  vrs.,  to  the  N.  E.  cor- 
ner of  the  tract  herein  recovered  Vir- 
ginia B.  Smith;  thence  S,,  19  W.,  with  said 
Smith  east  line,  to  the  S.  El  corner  of  said 
tract  on  the  south  line  of  the  said  Wells  sur- 
vey; thence  S.,  71  E.,  to  the  beginning." 
And  Hawkins  was  awarded  his  vrrlt  of  pos- 
session f^rainst  all  the  parties.  It  was  far- 
ther adjudged  that  plaintiff,  Kattner,  had 
made  valuable  Improvements,  in  good  faith, 
to  tbe  value  of  f  1,280,  which  were  adjudged, 
as  between  him  and  Virginia  6.  Smith,  as 
prescribed  by  statute,  and  writ  of  possession 
awarded  to  her.  In  cfise  she  paid  In  one  year, 
for  the  improvements,  the  sum  allowed. 
Other  Improvements  of  Kattner  made  on  the 
land  were  adjusted  between  him  and  Mrs. 
Smith.  The  matter  In  controversy  between 
defendants  Bula  Nail,  J.  P.  Nail,  and  C.  O. 
and  Addle  Bennett,  on  their  warranty  deed 
to  their  co-defendant  F.  Dewald,  was  also 
adjudicated;  the  court  finding  that  the  war- 
ranty to  31  acres  of  the  148  acres  conveyed 
by  the  deed  had  failed.  It  was  also  ad- 
judged that  plaintiff,  Kattner,  recover  from 
P.  J.  Willis  &  Bro.  costs  Incurred  by  reason 
of  the  suit  on  his  warranty,  and  that  he  also 
recover  of  F.  Dewald  the  costs  Incurred  by 
reason  of  tbe  suit  against  him,  and  that 
other  parties  recover  their  costs  against 
plaintiff,  Kattner.  P.  J.  WUUs  &  Bro.  and 
William  Kattner  have  brought  the  case  to 
this  court  by  writs  of  error.   P.  J.  WUCis  * 
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Bro.,  only,  bas  asvlgDed  erron.  On  the  29th 
of  January,  1896,  upon  motion  of  Virginia 
B.  Smith,  this  court  struck  out  the  state- 
ment of  facts  In  the  case,  upon  the  ground 
that  It  was  not  flled  In  the  court  below  until 
more  than  30  days  after  adjournment  of  the 
coort  Then,  on  December  16.  1806,  this 
court,  not  considering  the  statement  of  facts, 
affirmed  the  judgment  of  the  lower  court; 
the  cause  having  been  (in  this  court)  submit- 
ted October  7.  1896.  89  S.  W.  377.  April  26. 
1897,  the  supreme  court  reversed  the  Judg>' 
ment  of  this  court,  striking  out  the  state- 
ment of  facts,  and  remanded  the  cause  to 
this  court  for  further  prooeedin;^  by  man- 
date Issued  the  SOtfa  of  October.  1897.  40 
8.  W.  401.  October  23,  1887,  Vlcslnte  a 
Smith  flled  another  motion  In  this  court  to 
strike  out  the  statement  of  facts,  based  up- 
OQ  the  action  of  the  district  court  in  a  pro- 
eeeding  Instituted  hiy  Virginia  B.  Smith  and 
A.  S.  Hawkins  to  strike  out  the  statement  of 
facts  In  the  tower  court,  which  motion  was 
overruled  by  the  lower  court;  that  court 
holding  that  the  file  mark  on  the  statement, 
as  originally  made  by  the  t^k,  as  of  the 
16th  of  August,  1896,  w«s  Incorrect,  and 
Uiat  It  was  really  filed  on  September  17. 
1886,  and  directing  that  the  file  mark  be  ac- 
cordingly corrected.  Peter  J.  WlUls  A  Bnv 
excepted  to  the  order  of  the  court  We  re- 
fer to  the  record  of  the  proceeding  referred 
to  88  flled  hi  this  court  October  23,  1887,  to- 
gether with  the  testimony  offered  tor  and 
acalnst  the  motion  In  the  lower  court,  and 
make  the  same  a  part  of  this  statement 
The  testimony  on  this  proceeding  showed 
that  the  statement  of  facts  had  been  made 
out,  and  forwarded  by  mail  to  the  presiding 
Judge,  In  time  to  have  reached  him  and  be 
returned  by  mall  to  Coryell  county  before 
the  expiration  of  the  time  In  which  It,  by 
taw,  should  have  been  flled;  bnt  the  Judge 
was  away  from  home,  on  a  trip,  and  the 
statement  of  facts  did  not  reach  him  by  mall 
until  court  had  met  In  another  county,  where 
he  received  and  approve^  the  same,  and  for- 
warded it  to  the  clerk  of  the  district  court 
of  Ooryell  county.  The  clerk  received  It  on 
the  17th  of  September,  1886,  and  filed  it  as 
of  the  15th  day  of  August,  instead  of  the 
17th  of  September. 

S.  B.  Hawkins,  for  plaintiff  In  error  WllUam 
Kattner.  White  &  Mings  and  Eugene  Wil- 
liams, for  plaintiff  in  error  P.  J.  WUlia  &  Bro. 
S.  B.  Sadler,  Lor  defendant  In  error  A.  S. 
Hawkins.  H.  N.  Atkinson,  tor  defendants 
In  error  Virginia  B.  Smith  and  others. 

GOLIiABD,  J.  (after  «tatli«  the  facts).  We 
can  see  no  good  reason  why  the  action  of  the 
lower  court  on  the  motion  should  be  leFversed. 
A  good  excuse  was  shown  tot  the  deli^  In 
not  having  the  statement  deposited  with  the 
deck  earllw  than  it  was.  We  beUere,  also, 
that  the  court  did  not  &x  in  having  the  file 


date  of  the  stat^ent  conected,  aad  we  ap- 
prove the  action  of  that  court  According 
to  the  law  as  declared  by  the  supreme  court 
on  review  of  the  Judgmmt  of  this  court  In 
the  case,  we  have  no  Jurisdiction,  solely  upon 
a  motion  made  here,  to  review  the  approval 
of  a  statement  of  facts  hy  the  Iowa*  court. 
Willis  V.  Smith  (decided  by  the  supreme  caart 
AprU  26.  1887)  40  S.  W.  401.  Also.  beUevlng 
that  the  action  of  the  lower  court  was  cor- 
rect, and  approving  the  same,  we  overrule 
the  motion  of  Vrs.  V.  B.  Smith  to  strike  out 
the  statement  of  facts  filed  October  2S,  189T. 
On  the  asth  of  October,  1887,  tntervsner,  A. 
8.  HawUns,  filed  a  motion  im  this  court  to 
Btribe  oat  the  statMBent  of  tacts  to.  the  cause, 
and  prayed  that  the  same  be  disregarded. 
Ttiis  motion  Is  based  upon  the  ground  that 
while  it  purports  to  be  an  agreed  stetement 
of  facts,  and  not  made  iqi  the  Judge  upon 
dlsa^rreement  of  counsel,  it  shows  upon  its 
face  that  he  did  not  agree  to  it,  and  there- 
fore it  should  not  be  conBldered,  as  to  him. 
He  recovered  Judgment  in  the  court  briow,  as 
Intervener,  for  111  acres  of  the  land  In  suit 
Counsel  for  defendants  Willis  &  Bro.,  Vtr^ 
ginia  B.  Smith,  and  the  heirs  of  Harris,  and 
for  plaintiff,  Kattner.  signed  the  statement 
of  tacts  as  an  agreed  statement  No  one 
signed  It  for  the  Intervener,  A.  S.  Hawkins. 
In  this  condition,  it  was  approved  by  the 
trial  Judge.  No  notice  of  appeal  was  given 
from  the  Judgment  of  the  Iowa  court  The 
cause  comes  to  this  covt  on  writ  of  error 
sued  out  Kattner  and  P.  J.  WUUs  ft  Bro. 
In  such  case,  no  negligence  being  Imputable 
to  Hawkins  or  his  counsel  in  tailing  to  pre- 
pare the  statement,  it  would  not  be  ivesumed 
that  the  approval  of  the  same  by  the  Judge 
was  Intended  as  his  (the  court's)  statement 
of  the  evidence,  independently  of  agreement 
of  counsel.  It  shoidd  be  considered  as  a 
statement  of  facts  only  for  the  parties  wbo 
agreed  to  It  and  not  for  Hawkins,  who  did 
not  agree  to  it  As  affecting  his  rights,  the 
statement  should  be  disregarded,  and  his  mo- 
tion and  prayer  to  that  effect  are  sustained. 
Lacey  v.  Ashe,  Zt  Tex.  S96;  Bamhart  v. 
caark,  69  Tex.  «»;  Blow  v.  De  La  Garsa's 
Heirs.  42  Tex.  232;  RHin  v.  SamM,  Id.  104; 
Brown  T.  Hastorson  (Ttex.  Olv.  App.)  88  S. 
W.  102T.  It  win  not  be  presumed  that  the 
trial  Judge  made  ap  l^e  statement  of  facts, 
tmlees  counsel  disagree.  McHanus  v.  Wallls. 
52  Tex.  540.  See.  contra,  Scbneld«r  t.  Ste- 
phens, 60  Tex.  490.  We  will  now  consider 
tiie  main  case: 

The  Ju^m^t  in  favor  of  the  Intervener, 
Bawklitt,  will  not  be  dlstarbed.  as  Us  plead- 
ings aiithoriEed  tt  Willis  t.  Smith  (decided 
by  this  court  Dec.  16.  1880)  38  S.  W.  S7T. 
The  plaintlfrs  (WlUlun  Kattner's)  uue  on  the 
trial  was  deralgsed  hy  evidadce  as  follows: 

The  foUovrlng  plot  was  introduced  la  evi- 
dence (agreed  to  as  b^g  eonrect),  showing 
the  James  A.  WeUs  survey.  vdA  'Ow  •obdlvl- 
slons  of  the  same  in  controversy: 
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It  was  agreed  that  Annie  P.  Hands,  Bebecca 
P.  Harris,  LUlle  B.  Tisher,  Walter  P.  Fislier, 
Cora  L.  Davenport,  Wharton  Davenport,  and 
John  W.  Harris  were  the  legal  representatives 
and  heiiB  at  law  of  John  B.  Harris,  who  exe- 
cuted the  deed  to  D.  C.  McCormlck,  under 
which  all  the  parties  claim,  and  that  the  Harris 
heirs  were  entitled  to  recover  all  the  land  Ijlng 
north  of  a  line  beginning  at  the  Thompson  south- 
east corntr,  and  running  S.,  71  to  the  east 
line  of  the  J.  A.  Wells  survey,  wiiich  land  re- 
covered by  them  from  Kattner  amounts  to  90 
acres.  It  was  Also  agreed  that  Eula  Nail,  J.  P. 
Nail,  C  G.  Bennett,  and  Addle  Bennett  were 
the  only  heirs  and  legal  representatives  of  H. 
B.  Bennett,  deceased.  Patent  was  Issued  by 
the  state  to  John  W.  Harris,  assignee  of  J.  A. 
Wells,  July  21,  1S£>4,  embracing  14,502,005 
square  varas  (about  2,506.8  acres)  of  land,  as 
shown  in  tlie  above  plot  John  W.  Harris,  by 
quitclaim  deed  (not  dated),  conv^ed  to  D.  C 
McCormlck  640  acres  of  the  Wells  survey, 
which  It  was  agreed  was  located  by  beginning 
at  the  J.  A.  Wells  southwest  comer;  thence 
X.,  10  E..  1,153  varas,  with  the  west  line  of 
the  Wells,  to  the  Thompson  comer;  thence 
S.,  71  B.,  SJSOl  varas,  to  the  east  line  of  the 
Wells;  thence,  with  the  east  and  south  Uuce 
of  the  Wells,  to  the  beginning.  The -field 
notes  embrace  about  714.4  acres  of  land,  or  74.4 
acres  more  than  640.  D.  C.  McCormlck  ex- 
ecuted a  deed  to  H.  C.  Smith,  July  27,  1878. 
conveying  "a  certain  tract  of  land,  part  of 
the  James  A.  Wells  survey,  •  •  •  contain- 
ing 320  acres,  described  as  follows:  Begin  at 
the  S.  W.  corner  of  the  Hallmark  survey; 
thence  N.,  19  E.,  1,153  vrs.,  to  E.  line  of  sur- 
vey in  the  name  of  Thompson;  thence  S., 
71  E.,  950  vrs.,  to  S.  E.  corner  of  said  Thomp- 
son survey;  thence  N.,  10  E.,  450  vrs.,  to  cor- 
ner In  E.  line  of  said  Thompson  survey,  a  live 
oak.  N.,  35  E.,  4  yrs.;  thence  S.,  19  E.,  1,126 
vrs.  from  S.  B.  comer  of  Bennett  survey; 
thence  S,,  19  W.,  1,126,  to  place  of  beginning.'* 
H.  a  Smith  oa  the  29th  day  of  March.  ISSl, 


by  deed,  conveyed  to  VU-glnia  B.  Smith  (filed 
In  county  clerk's  office  March  15,  1882)  320 
acres,  part  of  the  Wells  survey,  as  deeded  to 

H.  C.  Smith  by  W.  C.  McCk>rmlck,  "begin- 
ning at  the  S.  W.  comer  of  the  Wells  survey; 
thence  N.,  with  Hardeman's  survey,  1,159 
vrs,,  to  the  S.  W.  corner  of  J.  B.  Thompson's 
160-acre  survey;  thence  E.,  with  Thompson's 
S.  line,  950  vrs.,  to  S.  E.  corner;  thence  N., 
with  Thompson's  E.  line,  to  a  point  Intersect- 
ing the  E.  boundary  line  of  Wells,  to  iKgln- 
ning,— will  include  640  acres."  The  above 
deed  was  introduced  by  plaintiff  for  the  sole 
purpose  of  showing  common  source.  Judg- 
ment was  rendered  In  the  county  court  of 
Bell  county  the  20th  day  of  S^tembec,  1SS2, 
In  favor  of  P.  J.  Willis  &  Bro.  against  H.  O. 
Smith,  In  cause  No.  373,  tor  $647.80,  bearing 
12  per  cent  interest  per  annum  from  date, 
and  costs.  Alias  execution  on  the  Judgment 
issued  the  30th  day  of  May,  1883,  and  on  the 
1st  day  of  June,  1883,  was  levied  on  the  land 
described  In  plaintiffs  petition;  describing  it 
by  metes  and  bounds,  and  reciting  advertlse- 
meut  and  sale  of  the  same  on  the  3d  day  of 
July,  1883,  to  P.  J.  Willis  &  Bro.,  for  ¥100. 
The  levy  and  return  were  made  by  J.  M.  I-an- 
ham,  sherift  of  Coryell  county.  J.  M.  Lan- 
ham,  sheriff,  In  accordance  with  the  sale, 
made  deed  to  P.  J.  Willis  &  Bi-o.,  dated  the 
4th  day  of  August,  1883,  filed  for  record  in 
Coryell  county  on  the  same  day,  conv^Ing 
the  land  set  out  In  plalntlCPs  petition.  P.  J. 
Willis  &  Bro.  executed  a  deed  to  William 
Kattner,  with  covenants  of  general  war- 
ranty, dated  October  17,  1891,  conveyli^  the 
land  by  fleld  notes,  as  described  In  petition 
of  Kattner  filed  for  record  in  Coiyell  county 
January  27,  1892,  reciting  a  consideration  of 
$1,600  paid  by  plaintiff  to  P.  J.  WUUs  ft  Bro.. 
which  was  actually  paid  in  cash.  P.  J.  Wil- 
lis &  Bro.,  "Incorporated,"  executed  deed  to 
William  Kattner,  conveying  same  land  as  de- 
scribed in  petition,  for  a  consideration  of 
$1,600,  acknowledged  to  have  been  hereto- 
fore paid  to  P.  J.  Willis  &  Bro.  by  plainUff. 
containing  covenants  of  general  warranty  of 
title,  dated  December  3,  1804,  properly  exe- 
cuted and  acknowledged.  Filed  for  record 
In  C!oryell  county  on  the  12th  day  of  l^ebru- 
ary,  1895.  D.  C.  McCormlck  executed  a  war- 
ranty deed  to  William  Kattner,  dated  No- 
vember 18,  1803,  conveying  the  320  acres  of 
land  described  hi  plalntlfTs  petition,  which 
recited  "that  it  was  made  In  lieu  of  a  deed 
from  McCormlck  to  Smith,  and  that  Kattner 
had  acquired  Smith's  Interest  In  the  land." 
All  the  foregoing  agreements  and  evidence 
were  offered  and  adduced  by  the  plaintiff. 
Plaintiff  then  read  In  evidence  the  deed  of  D. 
C.  McCormlck  to  H.  R.  Bennett  filed  the  11th 
day  of  May,  187G,  with  field  notes  as  fol- 
lows: Beginning  at  the  southwest  corner  of 
the  J,  A.  Wells  survey;  thence  northward, 
with  the  line  of  W.  P.  Hardeman's  survey, 

I,  153  varas,  to  the  southwest  corner  of  J.  B, 
Thompson's  160  acrea;  theuca,  with  Thomn- 
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•on'8  soutb  Uae,  900  raras,  to  his  aontheast  cor- 
ner; thence,  northward  with  Thompson's  east 
Une,  "to  a  point  from  whence  a  line  mnning 
at  r^ht  angles  to  another  point;  thence,  at 
right  angles  from  said  point,  to  Intersect  the 
8.  line  of  said  Wells'  snrrer,  to  Include 
acres  of  land;  thence  back  to  the  beglnnldg." 
Plaintiff,  Kattner,  proved  that  be  bought  the 
land  described  In  hla  petition  from  P.  J.  WU- 
tls  &  Bro.,  and  paid  them  therefor,  In  cash, 
at  the  date  of  his  first  deed.  $1,600;  that  P. 
J.  WUlIs  &  Bro.  represented  to  him  that  their 
title  was  good;  and  that  he  knew  of  no  ad- 
verse claim  to  the  land  by  defendant  Smith, 
or  any  one  else;  and  that  he  bought  It  be- 
lieving that  he  was  receiving  a  good  title. 
He  also  proved  that  Bennett  pointed  out  to 
him  the  boundaries  of  the  land  sold  by  P.  J. 
Wtllls  &  Bro.  to  him  before  his  purchase,  and 
established  other  facts  tending  to  show  that 
Bennett  did  not  claim  any  land  on  the  sur- 
rey so  bought  by  idalntlff;  Bennett  then  hav- 
ing his  east  line  fenced  In  part  He  further 
offered  testimony  tending  to  show  Improve- 
ments made  by  him  In  good  faith,  and  the 
value  of  the  same,  and  other  testimony  was 
Introduced  showing  the  value  of  the  land  ad- 
JudG:ed  to  parties. 

Defendants,  the  Bennetts,  who  were  war- 
rantors of  defendant  Dewald,  read  In  evi- 
dence the  patent  to  John  W.  Harris,  and 
deeds  of  Harris  to  D.  C.  McCormlck  and  of 
D.  C.  McCormlck  to  H.  R.  Bennett;  being 
the  same  title  papers  read  in  evidence  by 
.plaintiff.  The  Bennetts  also  read  In  evidence 
a  deed  from  Eula  and  J.  P.  Nail  and  C.  6. 
.and  Addle  Bennett,  the  legal  representatives 
■of  H.  B.  Bennett,  deceased,  to  defendant  De- 
wald. without  date,  and  without  any  descrip- 
tion of  land,  which  deed  or  Instrument  was 
read  iQ  evidence  over  the  objection  of  plaln- 
tifF  that  the  description  was  Insufficient  to 
embrace  the  land  In  controversy.  O.  O.  Ben- 
nett, being  sworn  in  his  own  behalf,  and  for 
the  heirs  of  H.  R.  BMinett  and  for  P.  Dewald, 
testified:  That  his  ancestor  H.  R.  Bennett 
purchased  a  block  of  320  acres  out  of  the 
.  .1.  A.  Wells  survey,  as  shown  by  the  deed  be- 
fore introduced  In  evidence,  and  that  defend- 
ant H.  C.  Smith  purchased  320  acres  adjoin- 
ing the  Bennett,  and  east  of  It.  That  his 
ancestor  was  long  since  dead.  That  Mr.  Mc- 
Cormlck sold  to  his  ancestor  and  defendant 
Smith  before  the  line  between  the  two  tracts 
■  of  land  had  been  established.  That  Smith 
got  the  surveyor,  and  the  surveyor  and  his 
ancestor  located  first  the  Bennett  tract  of 
land,  and  then  located  the  Smith  tract  east 
of  it  That  In  locating  the  Bennett  tract 
•they  t>egan  at  the  Wells  southwest  corner, 
and  ran  1,103  varas  to  the  Thompson  south- 
west comer;  thence  S.,  71  E.,  950  varas,  to 
-the  Thompson  southeast  comer;  thence  N., 
19  EL,  with  the  Thompson  east  Une,  460 
varas,  where  they  established  a  rock  pile  for 
■comer  of  the  Bennett;  thence  S.,  71  E.,  450 
■varas.  where  they  established  the  northeast 


comer  of  the  Bennett;  thence  S.,  19  W.,  1,603 
varas,  to  the  Wells  south  Une,  and  to  the 
beginning,— fbr  the  Bennett  320  acres.  Tbai 
the  Smith  land  began  at  the  Bennett  nortb- 
east  comer,  and  extended  east  1.127  varas; 
that  for  many  years  the  Une  then  mn  was 
recogniaed  as  the  division  Une  between  tbe 
two  tracts,  and  that  he  pointed  ont  said  line 
to  plaintiff,  Wnilam  Eattner,  when  he  pur- 
chased the  Smith  land  from  Willis,  as  the 
true  division  line,  but  that  subsequent  to  that 
time  the  Harris  heirs  fenced  their  land,  be- 
ginning at  the  Thompson  southeast  corner, 
and  that  the  Bennetts  thereby  lost  a  part  of 
their  land,  and  now  claim  their  line  to  stop 
at  the  southeast  coma-  of  the  Th<«npson  sur- 
vey, and  thence  S.,  71  B.,  so  as  to  obtain  320 
acres.  Defendant  Virginia  R  Smith  intro- 
duced the  i>atent  from  the  state  to  John  W. 
Harris,  the  deed  from  John  W.  Harris  to  D. 
G.  McCormlck,  and  the  deed  from  D.  C.  Mc- 
Cormlck to  H.  C.  Smith  (all  being  the  sante 
title  papers  as  Introduced  by  plalntiCt,  Eatt- 
ner); also,  deed  to  Virglnta  B.  Smith  (being 
the  same  as  Introduced  by  plaintiff,  Eattner): 
to  the  Introduction  of  which  last  deed  the 
plaintiff,  Eattner,  and  WlUls  &  Bro.  objected 
on  the  ground  that  the  description  does  not 
Bufflciently  Identify  the  land  In  controversy; 
which  objection  being  overruled,  plaintiff  ex- 
cited. Virginia  B.  Smith  testified  to  facts 
tending  to  show  that  the  conveyance  made  to 
her  by  her  buiband,  H.  G.  Smith,  was  to  pay 
part  of  a  note  of  H.  0.  Smith  to  her  mother, 
Mrs.  White,  for  ¥500;  the  conaideratkin  for 
the  deed  twing  $320  of  ttie  note,  which  note 
was  given  to  her  by  her  mother,  as  her  part 
of  her  mother's  estate.  No  one  was  present 
when  she  and  her  hnsband  made  the  agree- 
ment to  sell  and  purchase  the  land,  except 
herself  and  husband.  H.  C.  Smltii  testified 
that  he  paid  McCormlck  $320  for  tbe  land 
in  trade,  and  It  was  then,  when  he  purchased, 
woith  $320,  and  was  not  worth  more  than 
f320  hi  March,  1S81.  when  he  sold  It  to  his 
wife.  He  states  that  he  was  Insolvent  but 
makes  other  statements  showing  that  the  c<ui- 
veyance  to  his  wife  was  to  pay,  In  part  tbe 
White  note.  It  was  after  his  failure  that 
Mrs.  White  gave  the  note  to  his  wife,  and  he 
was 'insolvent  when  he  conveyed  to  his  wife. 
Intervener  Hawkins  introduced  the  patait 
to  John  W.  Harris  and  tbe  deed  of  Elarris  to 
D.  C.  McCormlck  (the  same  title  papers  pre- 
viously introduced  by  the  other  parties),  and 
a  general  warranty  deed  from  D.  G.  McCor- 
mlck to  him  (A.  S.  Hawkins),  conveying  to 
him  the  strip  of  land  between  the  east  line 
of  the  Wells,  and  tbe  east  line  of  the  Eatt- 
ner tract  extending  N.,  19  £.,  from  the  south- 
east comer  of  the  Wells  surrey,  1,003  varas; 
thence  N.,  71  W.,  to  the  WiUIam  Eattner 
tract  as  set  out  In  his  petition;  and  thence, 
with  Eattner's  east  line  and  the  Wells  south 
line,  to  the  beghmlng.  Defendant  P.  J.  Willis 
&  Bro.,  as  warrantor,  read  In  evidence  all  the 
title  papers  introdoced  bj  Kattner,  and  the 
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judgment,  wecvtloii,  and  sheriff's  return  of 
sale,  as  shown  by  eTldeoce  for  Kattner.  The 
foregoing  k  aubstauUaliy  all  tlie  teattmony  in 
the  case  upon  contested  poliiti,  and  la  all  that 
need  be  stated. 

Opinion. 

Plaintiff  in  error's  flrst  and  second  aa- 
si^nuients  of  error  are  addressed  to  tlie  ac- 
tion of  the  court  In  admitting  the  deeds  ot 
H.  O.  Smith  to  Virginia  B.  Smith,  and  of 
Enla  Nail,  J.  P.  Nail,  a  O.  Bennett,  and 
Addle  Bennett,  the  le^  r^resentatlTes  and 
heirs  of  H.  R.  Bennett,  deceased,  to  defend- 
ant Dewald.  Both  deeds  are  objected  to  be- 
cause of  the  Insufficient  description  of  the 
land.  We  cannot  sustain  these  assignments 
of  error,  becanse  there  are  no  bills  of  excep- 
don  to  the  rulings  complained  of  which  can 
be  considered  oy  the  court  The  bills  of  ex- 
ception relied  on  were  filed  long  after  the  ad- 
Jonmment  of  the  court;  that  Is,  on  the  27th 
day  of  September,  1896,  and  the  court  ad- 
journed for  the  term,  August  15,  1896.  Rev. 
St  1879,  arts.  13«3-136i>;  Schaub  T.  Brew- 
ing Co..  80  Tex.  636,  637,  16  S.  W.  429;  White 
V.  Harris.  86  Tex.  49,  19  S.  W.  1077;  Rail- 
way Co.  y.  Bddlns,  60  Tex.  600;  Lockett  r. 
SchurembcTg,  Id.  611;  Willis  r.  Donac,  61 
Tex.  589. 

It  Is  insisted  by  plaintiff  In  error  Willis  A 
Bro.  tbat  -the  judgment  of  the  court  is  er- 
roneom  because  Eattner's  action  against  P. 
J.  WllUs  ft  Bro.  was  agiUnst  a  corporation  In 
that  nam^  and  there  was  no  testimony  that 
anch  corporation  altered  Into  any  covenant  of 
warranty  with  Kattner  or  any  one  else,  and 
because  there  was  no  evidence  of  the  exist- 
ence of  any  such  corporation.  We  find  no 
error  In  the  Judgment,  as  assigned.  There 
was  no  plea  denying  the  existence  of  the  cor- 
poration, as  required  by  the  statnta  (Bev.  St 
1885,  art  126!9>  and  it  waa  not  necessary  to 
prove  its  existence.  A  deed  was  read  in  evi- 
dence by  plaintiff,  Kattner,  executed  1^  P.  J. 
Wlllia  ft  Bro.,  "Incorporated,"  containing  the 
covenant  of  warranty  upon  which  recovery 
waa  bad.  Thla  was  sufflclcnt  proof  of  the 
covenant. 

nalntlff  In  error  P.  J.  Wllllit  &  Bro.  assigns 
that  the  court  erred  in  Its  Judgment,  "because 
the  same  la  unsupported  by  the  evidence,  in 
that  tbe  Jtldgment  was  for  a  breacb  of  cove- 
nant rdatlng  to  one  tract  of  land  described 
In  i^hitHT  Kattner'a  thlr4  amended  petition, 
whereaa  the  land  recovered  by  Yta^glnla  B. 
Smith  and  the  heirs  of  Harris  and  the  repre- 
aentatlvea  ctf  H.  R.  Bmnett,  deceased,  de- 
scribed other  and  different  tracta  of  land.** 
In  Bupport  of  the  aaslgnment  (tliere  la  no  dis- 
tinct proposition  under  It)  a  statement  Is 
made  "Oiat  the  lands  described  in  the  deeds 
to  Yiitf  nla  B.  Smith  and  the  helra  of  B«i- 
nett  cannot  be  Identified  by  these  descriptions 
as  the  land  conveyed  by  Willis  to  Kattner, 
and  described  In  pUlntUTa  petition,  being  the 
land  8(rtd  him  by  Willis,  whereas  the  correct 
description  in  tbe  deeds  to  Virginia  B.  Smith 


from  her  husband,  and  to  Dewald  by  the  heirs 
ot  Bennett,  are  the  only  descriptions  of  land 
which  would  take  the  title  out  of  Kattner." 
The  fact  that  the  deeds  in  evidence  did  not 
describe  the  land  sued  for  would  not  show 
that  there  was  a  variance  in  tbe  description 
of  tbe  land  sued  for  and  the  land  recovered. 
Kattner  eued  for  the  land  conveyed  to  him 
by  P.  J.  WUlis  &  Bro.,  and  lost  the  suit,  thus 
kwing  the  land.  There  can  be  no  variance 
as  contended  by  plaintiff  in  error. 

The  next  assignment  of  error  relates  to 
8uppoBed  errors  of  the  court  in  admitting  tea- 
ttmony  of  Smith  on  the  Issue  that  his  con- 
veyance to  his  wife,  Virginia  B.  Smith,  waa 
made  to  defraud  creditors.  For  reasons  here- 
tofore given,  there  being  no  proper  bill  of  ex- 
ceptions filed  In  time,  the  aaalgnment  cannot 
be  considered,  even  if  it  had  morit 

The  Issue  that  tbe  evidence  doea  not  anpport 
the  Judgment,  nor  authorize  a  recovery  by  Vir- 
ginia B.  Smith  and  others,  la  not  raised  by 
any  assignment  of  error.  So  we  taave  not 
discussed  the  question  as  to  wbetha  the  deeds 
In  evidence,  upon  which  a  recovery  was  bad, 
described  any  land.  An  ezaminatlon  of  the 
record  shows  that  P.  J,  Willis  &  Bro.  alone 
assigned  errors,  but  as  warrantors  brought 
into  the  suit  to  vouch  tbe  title  of  their  vendee, 
and  to  answer  on  their  warranty,  they  could 
take  advantage  of  any  error  Injurious  to  Katt- 
ner; and  this  may  be  the  reason  no  errors  are 
assigned  by  Kattner.  None  of  the  assignments 
of  error  are  well  takea,  and,  the  pleadings  au- 
thorizing the  Judgment  at  tbe  court  below.  It  Is 
afflrmed.  Affirmed. 


HARTORAVE3  v.  STATD. 

^ort  of  Criminal  Appeals  of  Texaa.    Dee.  22, 

1887.) 

iRTOXlOATIiro  LlQOOBB  —  ChiMINAL  PbOSSOUTIOH. 

1.  In  a  prosecntion  for  selling  liquor  without 
a  license,  evidence  of  witneBseB  that  they  drank, 
at  defendant's  place  of  business,  liquor  that  they 
had  ordered  through  him,  and  by  him  kept  at  his 
pluce  of  business  for  their  convenience,  and  that 
they  became  intoxicated,  is  admissible. 

2.  Where  the  defendant  ui  a  prosecution  for 
sellfng  liquor  without  a  license,  testified  that  he 

Eurchased  whisky  and  alcohol  for  othera,  and 
ept  it  at  his  place  of  business  for  their  accom- 
modation, be  snowed  a  clear  Intent  to  evade  the 
law,  and  waa  in  fact  guilty  aa  charged. 

Appeal  from  Henderson  county  court; 
James  A.  McDonald,  Judge. 

T.  P.  Hartgraves  was  convicted  of  engag- 
ing in  the  sale  of  spirituous  liquors  without 
a  licenae,  and  he  appeals.  Affirmed. 

Bichardatni,  WatUna  ft  Miner,  tor  appe- 
lant  Afann  IMce,  tot  the  State. 

HURT,  P.  J.  AppeUant  waa  convicted  tor 
engaging  in  tbe  aale  of  spirituous  liquors 
without  a  Ucenae,  and  hla  punlabment  aa- 
aessed  at  confinement  In  tbe  county  Jail  Cor 
80  daysi  and  appeals. 

Tbe  state,  over  tbe  objections  M  the  amA- 
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lut,  iBtroduced  In  evidence  tbe  conduct  of 
dlren  persons  at  defendanfa  bouse  one 
nlgbt  after  a  show.  Tbe  bill  of  excepdtHia 
l>earlng  upon  this  matter  states:  "That  In 
the  latter  part  of  September,  1885,  there  was 
a  small  show  near  defendants  residence. 
After  tbe  show  (appellant  being  present)  a 
number  of  parties,  including  tbe  witnesses, 
collected  at  the  defendant's  place  of  busi- 
ness, and  drank  whisky,  and  some  of  them 
got  under  Its  Influence,  and  remained  most  of 
the  night,  talking  and  carousing,  and  hav- 
ing a  good  time.  Tbe  wttnesses  did  not 
know  where  the  whisky  came  from,  except 
that  some  of  tbem  said  tbe  whisky  they 
drank  was  wblshy  that  bad  been  ordered 
throogh  defendant,  and  that  he  kept  It  there 
at  his  place  of  bosinees.  Tbe  wltnenes  did 
not  know  bow  or  from  where  tbe  otben  got 
their  wblAy."  We  are  of  opinion  that  tble 
testimony  was  admissible  for  the  purpose  ot 
showing  that  tbe  defendant  was  engaged  In 
the  bnstnesB  of  selling  whisky;  this  being  a 
material  issue  In  the  case.  We  have  ex- 
amined the  charge  ot  the  court  carefully, 
and,  when  viewed  in  the  llgBt  of  the  testi- 
mony, we  believe  it  to  be  tbe  law  applicable 
to  the  case.  The  instructions  requested  by 
appeDant  are  not  the  law.  All  of  the  law 
demanded  by  the  testimony,  or  any  part 
thereof,  was  given  In  etaai«e  to  the  jury. 
This  case  presents  a  remarkable  scbeme  or 
device  on  the  part  of  the  appellant  Accord- 
ing to  the  testimony  of  the  appellant  (he  be- 
ing a  witness),  a  great  number  of  gallons  of 
whisky  and  alcohol  were  purchased  by  the 
defendant  for  others;  tbe  amount  really  pur- 
chased not  being  shown.  It  seems  from  the 
testimony  that  he  was  a  very  accommodating 
gentleman,  but,  when  we  look  to  the  facts 
and  all  of  the  circumstances,  we  are  clearly 
of  tbe  opinion  that  he  had  adopted  tlils  meth- 
od in  order  to  evade  the  law;  that  in  fact 
be  was  pursuing  tbe  occupation  of  s^Ung 
wblsky.   The  Judgment  la  affirmed. 


TOMUNSON  T.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  22. 
1S970 

Orimixal  X«4w— iHflTitucnom— Rusosiable 

I>OCBT. 

A  charge  in  a  criininal  case  that  if  the  jurr 
had  a  reasonable  doubt,  "from  the  evidence,  as 
to  the  guilt  of  defendant,  they  should  acquit  him, 
was  not  cause  for  reversal,  altbou^  toe  doubt 
may  arise  from  a  want  of  evidence. 

Appeal  from  district  conrt.  Clay  county; 
George  BL  Miller,  Judge. 

Joe  Tomllnsott  was  convicted  of  rape,  and 
he  an>eal8.  Affirmed. 

Barrett  ft  Barrett  Cor  appeUant  Mann 
THeft,  for  ttaa  State. 


DAVIDSON,  J.  AKKlIant  prosecotes  ttai^ 
appeal  from  a  conviction  of  rape  npoo  a  girl 
undo'  tbe  age  at  16  years,  she  not  being  tbm 
and  there  his  wife.  Tlie  Indictment  was  re- 
turned September  15,  1897;  the  arraignment 
and  conviction  occurred  on  October  4th  fol- 
lowing; and  the  Jury  asseased  bis  punishment 
at  15  years'  confinement  In  the  penitentiary. 

Tbe  first  bill  ot  exertions  conqtlaius  of 
tbe  charge  of  the  court  becauae  It  Instructed 
tbe  Jury  they  could  convict  the  defendant 
notwithstanding  tbe  fact  that  the  prosecu- 
trix was  15  years  of  age  or  over  at  tbe  time 
of  the  aUeged  Intercourse;  and  in  the  same 
bill  appellant  further  excited  to  tbe  cba^e 
because  It  places  the  btuden  of  proof  on  the 
defendant  to  prove  tbe  prosecutrix  waa  of  tbe 
age  of  15  years  or  over  at  said  time  of  car- 
nal intercourse.  These  contentions  are  not 
borne  out  by  an  inspection  of  tbe  charge. 
The  charge  distinctly  Instructs  the  Jury  that 
before  they  can  convict  under  the  averments 
of  the  indictmmt  tb^  must  find  beyond  a 
reasonable  doubt  that  the  prosecutrix  was- 
undo-  15  years  of  age,  and.  if  the  evidence 
did  not  so  convince  them,  tbey  wouM  acquit 
Tbe  charge  as  given  Is  a  pertinent  direct  umI 
correct  aivHcatlon  of  the  law. 

D^endant  fartbw  excepted  to  the  charge 
because  It  Instructed  tbe  Jury  as  follows: 
*Tf  you  have  a  reaamatrfe  doubt  from  the 
evidence  before  you,  of  the  guilt  of  the  de- 
fendant you  wlU  acquit  him."  The  point  of 
the  exception  lies  in  tbe  statement  that  tbey 
must  have  a  reasonable  doubt,  "from  tbe  evi- 
dence," of  tbe  guilt  of  the  defendant  In  ar- 
der  to  acquit  Tbe  contention  Is  that  a  rea- 
sonable doubt  could  arise  from  a  want  of 
evidence  as  well  as  from  the  evidence,  and, 
this  being  so,  the  charge  was  not  in  com- 
pliance with  the  statute,  and  debarred  the 
defendant  from  an  aoqnttal  toe  tlK  want  of 
evidence.  This  same  question  was  presented 
in  Zwkker'e  Case.  27  Tex.  App.  539,  U  S.  W. 
ess,  and  underwent  careful  Investigation  by 
the  court  and  It  was  held  In  that  case  that 
a  similar  cbai^  to  this  was  not  a  canse  for 
reversal. 

In  regard  to  the  remarks  of  tbe  district  at- 
torney, we  are  of  ofilnlon  that  they  were  jus- 
tified by  the  facts,  and  his  obstervatlons  up- 
on the  law.  as  stated  in  the  bill  ot  excep- 
tUius,  were  correct 

It  is  contended  that  the  evidence  is  not  suf- 
ficient to  BiQiport  the  conviction.  We  thii^ 
it  Is.  There  Is  no  question  of  the  carnal 
knowledge  of  the  girl  by  the  defmdant,  and, 
whDe  the  state's  tcstlnuMiy  showing  har  to 
be  under  15  years  of  age  was  attadced.  the 
Jury  were  authorized  to  disregard  tbe  at- 
tacking evidence.  In  our  (pinion,  the  evl- 
d^ce  fuUy  sustains  the  fkct  that  she  was 
under  15  years  of  age;  in  truth,  the  testi- 
mony offered  by  defendant  in  this  respect 
amonntB  to  notbtog  deOiUte.  The  Judgment 
la  affirmed. 


Digitized  by 


Tax.) 


BAKFIELD 


V.  STATE. 


88» 


BARFIBIiD  T.  BTAm 

<Conrt  of  Criminal  Appeals  of  Texas.    Dee.  2Z, 
1887.) 

Axiauu— ALTBBiNe  MuK— FansBMBin— 
Statcti. 

Lews  1898,  p.  25,  malLlng  punishment  of 
flteelinff  a  hog  two  to  four  yean'  iinprisonment, 
and  i^ealing  Pea.  Code  1879,  art.  748,  maliliig 
the  extent  of  the  paniBhmeDt  for  SQCh  atealing 
depend  on  the  value  of  the  animal,  providea  a 
pnuishment,  withont  further  legislation,  for  anb- 
sequent  alterations  of  the  marlu  of  hogs;  article 
760  dechumg  that  ooe  altering  the  mark  of  a 
hog,  without  the  consent  of  the  owner,  and  with 
fraudulent  intent,  "sball  be  punished  In  the  same 
manner  as  if  he  had  committed  a  theft  (tf  mcb 
animal." 
Henderaon,  J.,  dissenting. 

Appeal  from  district  court,  Meurd  eous- 
ty;  W.  31  AIllBon,  Judge. 

Cloman  Barfleld  appeals  from  a  codtIc- 
tloD.  AfRnned. 

M.  FultoD  and  L.  W.  Ainsworth,  for  ap- 
pellant  Mann  Trice,  for  the  State. 

HURT,  P.  J.  Appellant  was  coDTlcted  for 
altering  the  mark  on  a  hog,  not  his  own, 
without  the  consent  of  the  owner,  and  with 
Intent  to  defraud,  and  his  punishment  as- 
sessed at  two  years'  confinement  in  the  peni- 
tentiary. The  statute  provides  that  the 
panisbment  for  this  offenae  shall  be  the 
same  as  if  be  had  committed  the  theft  of 
the  animal.  Article  760  of  Penal  Code  of 
1ST9  provides:  "Crery  person  who  shall  alter 
•or  deface  the  mark  or  brand  of  any  horse, 
mule,  ass  or  cattle,  or  shall  alter  or  deface 
the  mark  of  any  sheep,  goat  or  bog,  not  be- 
ing bis  own  property,  and  without  the  con- 
sent of  the  owner,  and  with  Intent  to  de- 
fraud, shall  be  punished  In  the  same  man- 
ner as  If  he  bad  committed  a  theft  of  such 
animal."  Appellant  Insists  that,  at  the 
time  of  the  alleged  offense,  there  was  no 
law  in  existence  fixing  the  punishment  for 
this  offense;  or.  If  there  was  such  law,  then 
article  748  of  the  Code,  which  made  the 
punishment  for  the  alteration  of  the  mark 
of  a  bog  a  misdemeanor  or  a  felony,  depend- 
ing upon  the  valne  of  the  bog,  was  the  only 
law  in  existence;  and,  inasmuch  as  the 
value  of  the  hog  In  this  case  was  not  alleged, 
that  he  cannot  be  punished  at  all.  At  the 
time  this  offenae  was  committed,  the  pun- 
Ishment  for  the  theft  of  a  hog  was  not  leaa 
than  two  nor  more  than  four  years'  confine- 
ment in  the  penitentiary.  The  contention 
la  that  the  act  of  the  leglslatore  making  tbs 
theft  of  a  bog  a  felony  did  not  affect  the 
punishment  which  had  been  fixed  1>efore  this 
act  was  passed,  when  applied  to  altering  the 
mark  of  the  bog.  It  was  evldefatly  ttae  In- 
tention of  the  legislature  to  make  this  of- 
fense of  as  high  and  serious  grade  as  the 
theft  of  the  anImaL  Now,  the  contention 
Is  that  tbe  legislature  should  have  passed  a 
law  In  regard  to  the  paslahment  for  altering 
-the  maiic  ot  a  bog,  bacaose  the  penaltr  tw 


ttae  theft  of  the  hog  bad  been  changed.  We 
do  not  agree  with  this  contention.  Tbe  leg- 
islature had  the  right  to,  and  did.  In  un- 
questionable language,  fix  and  control  the 
punishment  for  altering  the  mark  of  a  hog 
by  tbe  penalty  annexed  to  the  theft  ot  tbe 
wmtmpi.  We  are  of  opinion  that  It  was  not 
necessary  for  the  legislature  to  say  anything 
In  regard  to  the  punishment  for  altering 
ttae  mark  of  a  bog.  more  than  had  already 
been  stated.  An  analogous  case:  The  pun- 
ishment ot  an  accomplice  Is  the  same  as 
that  of  the  principal,  with  one  or  two  excep- 
tions, where  It  Is  greater.  If  the  legislature 
should  Increase  tbe  degree  of  puuisbment  of 
ttae  offense  as  to  the  principal,  it  would  be 
altogether  unnecessary  to  mention  tbe  sub- 
ject at  all  when  treating  of  an  accomplice: 
Just  BO  with  refermce  to  receiving  stolen 
property,  swindling,  and  embezzlement,  etc. 
We  are  of  opinion  that  ttae  Jury  were  prop- 
erly Instructed  In  regard  to  tbe  punishment, 
and  that  the  punishment  Inflicted  was  legaL 
No  other  questions  appear  in  tbe  record 
worthy  of  notice  and  ttae  judgment  to  af- 
flrmedL 

HENDERSON.  J.  (dissenting).  My  breth- 
ren have  agreed  to  an  affirmance  of  this 
case,  and,  as  I  cannot  agree  to  the  concln- 
^ns  reached  by  them,  I  herewith  file  my 
reasons  for  dissenting. 

Appellant  Insists  that,  at  the  time  the  al- 
leged off^ise  was  committed,  there  was  no 
law  in  existence  fixing  a  punishment  for 
said  offense;  or.  If  there  was  any  law  in 
force,  then  it  was  article  748  of  ttae  Penal 
Code,  which  made  tbe  punishment  for  alters 
ing  the  mark  of  a  hog  a  misdemeanor  or 
f6Ionyr  dependmt  on  the  value  of  the  bog; 
and  that.  Inasmuch  as  no  valne  of  the  bog  Is 
alleged  in  tbe  Indictment,  then  appellant 
cannot  be  punished  nnder  said  indictment. 
To  present  this  matter  clearly,  I  will  state 
that  the  indictment  charges  the  alteration  of 
tbe  mark  of  said  bog  to  have  been  commit- 
ted on  tbe  28tb  of  January,  1896;  and  tbe 
proof  on  the  part  of  the  state  shows  that,  if 
the  offense  was  committed,  It  was  about 
the  last  of  February,  1895.  In  1879  tbe 
Criminal  Code  was  passed,  and  article  748 
thereof  reads  as  follows:  "If  any  person 
shall  steal  any  sheep,  hog  or  goat,  he  shall, 
if  tbe  value  of  the  property  stolen  is  twenty 
dollars  or  over,  be  punished  by  confinement 
In  the  penitentiary  not  lees  than  two  nor 
more  than  five  years.  If  tbe  value  of  the 
property  Is  nnder  twenty  dollars,  he  shall  be 
punished  by  imprisonment  in  the  county  jail 
not  exceeding  one  year,  during  which  time 
the  prisoner  may  .be  put  to  hard  work,  and 
by  fine  not  exceeding  five  hundred  dollars, 
or  by  sncb  Imprisonment  without  fine."  Ar- 
ticle 760  of  said  Code  provides:  "Every  per- 
son who  shall  alttf  or  deface  tbe  mark  or 
brand  of  any  horse,  mule,  ass  or  cattle,  or 
shall  alter  or  deface  the  mark  of  any  abe^. 
goat  or  bog,  not  being  Us  own  proper^* 
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and  without  the  consent  of  the  owner,  and  ■ 
with  Intent  to  defraud,  shall  be  punished 
In  the  same  manner  as  If  he  had  committed  1 
a  theft  of  such  animal."  The  law  stood  in 
this  way  until  the  act  approved  March  16, 
1893,  took  effect,  which  was  80  da7>  after 
the  adjournment  of  the  l^^tslature.  said  leg- 
islature having  adjourned  on  the  9th  of  May, 
1898.  Article  747  of  the  act  of  the  23d  legls- 
tatnre  (see  I«ws  1893,  p.  25),  reads  as  fol- 
lows: "If  any  person  shall  steal  any  cattle 
or  hog,  he  shall  be  punished  by  confinement 
in  the  state  penitentiary  for  not  less  than 
two  nor  more  than  four  years."  So,  after 
the  9th  of  August,  1808,  the  punishment  for 
theft  of  a  bog  was  made  a  felony,  regardless 
of  the  value;  said  law  having  repealed  the 
former  law  on  the  subject,  making  theft  of 
hogs,  If  the  value  exceeded  $20,  a  fdcmy, 
and.  If  the  value  was  less  than  $20,  a  mis- 
demeanor. The  question  thus  presented  for 
consf deration  Is:  Did  the  act  of  1808  be- 
come a  part  of  article  760  (Pen.  Code  1879).  ' 
which  made  the  alteration  by  defendant  of 
the  mark  of  any  hog,  not  being  his  own 
property,  without  the  consent  of  the  owner, 
and  with  Intent  to  defraud,  punishable  as 
for  a  felony?  It  cannot  be  a  question  at  to 
the  Infliction  of  punishment  under  the  for- 
mer statute,  because  there  Is  no  allegation 
of  value  of  the  hog  In  the  Indictment  So, 
it  is  not  necessary  for  us  to  discuss  whether 
or  not  the  former  article  748,  as  to  punish- 
ment, still  remains  a  part  of  article  760.  Ar- 
ticle 16  of  the  Penal  Code  provides  that  "the 
repeal  of  a  penal  law,  where  the  repealing 
statute  substitutes  no  other  penalty,  will 
exempt  from  punishment  all  persons  who 
may  have  offended  against  the  provisions  of 
such  repealed  law,  unless  It  be  othowlse 
declared  in  the  repealing  stetute."  Article 
17  provides:  "When  by  the  provisions  of  a 
repealing  statute  a  new  penalty  Is  substi- 
tuted for  an  offense  punishable  under  the 
act  repealed,  such  repealing  statute  shall 
not  exempt  from  punishment  a  person  who 
has  offended  against  the  repealed  law  while 
it  was  In  force,  but  In  such  case  the  rule 
prescribed  in  article  16  shall  govern."  The 
rule  prescribed  In  article  10  Is  as  follows: 
"When  the  penalty  for  an  offense  Is  prescrlb- 
ed  by  one  law,  and  altered  by  a  sobsequent 
law,  the  penalty  of  such  second  law  shall 
not  be  Inflicted  for  a  breach  of  the  law  com- 
mitted before  the  second  shall  have  taken 
effect.  In  every  such  case  the  offender  shall 
l>e  tried  under  the  law  In  force  w^hen  the  of- 
fense was  committed,  and.  If  convicted,  pun- 
ished under  that  law;  except  that  when  by 
the  provisions  of  the  second  law  the  punish- 
ment of  the  offense  Is  ameliorated,  the  de- 
fendant shall  be  punished  under  such  last 
enactment,  unless  he  elect  to  receive  the 
penalty  prescribed  by  the  law  In  fwce  when 
the  offense  was  committed." 

These  articles,  In  my  opinion,  have  no  ap- 
pUcatlon  to  the  question  now  before  ns.  Un- 
4ir  111  tba  avtliorltle^  wbea  article  760  was 


1  passed  by  the  codlOers  (1879),  and  It  mad« 
the  punishment  for  the  alteration  of  the 
I  mark  of  a  hog  the  same  as  prescribed  for  the 
theft  of  a  hog,  that  portion  of  article  74^ 
deflnlng  the  punishment  was  adopted  Into 
article  760.  Reading  said  portion  into  said 
article,  it  would  be  thus:  "Every  person  who 
shall  alter  or  deface  the  mark  of  any  hog. 
not  being  his  own  property,  and  without  the 
consent  of  the  owner,  and  with  intent  to 
defraud,  shall  be  punished,  if  the  value  of 
the  property  is  twenty  dollars  or  over,  by 
confinement  In  the  penitentiary  not  less  tbau 
two  nor  more  than  five  years;  If  the  value  uf 
the  property  Is  under  twenty  dollars,  be 
shall  be  punished  by  Imprisonment  In  the 
county  Jail  not  exceeding  one  year,  and  by 
dne  not  exceeding  five  hundred  dollars,  or 
by  such  imprisonment  without  fine."  See 
Suth.  St.  Const  i  257;  Knapp  v.  City  of 
Brooklyn,  97  N.  T.  620;  Tumey  v.  Wilton. 
36  111.  385;  Nunes  v.  Wellisch,  12  Bush,  383; 
23  Am.  &  Eng.  Ebc.  Law,  p.  600.  And  it  is 
also  a  rule  of  construction  that  where  a 
statute  is  incorporated  by  reference  into  a 
second  stetute,  the  repeal  of  the  first  stetute 
by  a  third  does  not  affect  the  second.  Clark 
V.  Bradlaugb,  8  Q.  B.  Dlv.  69.  And  where 
the  provisions  of  a  stetute  are  Incorporated 
or  adopted  by  reference  Into  another,  and  au' 
earlier  stetute  bo  adopted  la  afterwards  re- 
pealed, the  adopted  provisions  continue  in 
force  so  far  as  they  form  part  of  the  second 
enactment  See  23  Am.  &  Eng.  fine.  Law. 
p.  000.  Applying  these  rules  of  construc- 
tion, which  are  supported  by  the  author- 
ities, I  conclude  that  there  can  be  no  ques- 
tion that  as  to  the  punishment  prescribed  In- 
tbe  Penal  Code  of  1879,  for  altering  the  mark 
of  a  bog,  the  punishment  prescribed  In  ar- 
ticle 748  for  theft  of  a  hog  was  adopted  and 
became  a  part  of  said  artltde  760.  And  I 
further  conclude  that  the  repeal  of  said  ar- 
ticle in  1893,  which  changed  the  punishment 
for  theft  of  a  hog,  and  made  it  a  felony,  re- 
gardless of  value,  did  not  repeal  said  article 
so  far  as  it  had  been  adopted  and  became  a 
part  of  article  760;  or.  If  it  be  conceded  that 
It  did  repeal  said  article  so  far  as  It  had 
been  adopted  by  article  760,  then  the  ques- 
tion remains,  did  the  article  as  changed  in 
1893  enter  Into  and  become  a  part  of  article 
760,  as  to  punishment?  There  Is  nothing 
said  In  the  amendment  as  to  Its  relation  or 
effect  upon  artlde  760.  It  simply  pr(^)oses 
to  change  the  punishment  for  theft  of  bogs. 
Now,  did  this  change,  without  any  expres- 
sion In  the  act  referring  to  article  760,  or 
any  legislation  amendatory  to  said  article 
760,  have  the  effect  to  prescribe  a  new  pun- 
ishment for  altering  the  marks  of  bogs?  In 
other  words,  did  article  760  reach  forward  to 
subsequent  legislation,  and  adopt  Ite  provi- 
sions as  to  punishment?  In  some  cases, 
subsequent  legislation  may  be  adopted  Into 
a  law;  but  always,  where  prospective  l^ls- 
latlon  18  so  adopted,  the  Intent  therefor  most 
be  excused  or  very  stroiu^  Implied.  See 
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Darmstaetter  t.  Moloney,  46  Mich.  621,  8  N. 
W.  574.  There  might  appear  cogent  reasons 
why  the  punishment  'should  he  the  same, 
and  also  strong  reasons  why  the  legislatnre 
should  have  made  the  punishment  for  fraud- 
ulently altering  the  mark  of  a  hog  the  same 
as  for  theft  of  such  bog.  But  the  question 
Is.  did  they  do  so?  I  think  not  And  I 
hold  that  by  the  change  In  punishment  for 
theft  of  hogs  In  1883,  which  made  It  a  fel- 
ony regardless  of  value,  and  the  failure  by 
the  legislature  to  amend  article  760  of  the 
Penal  Oode,  leaving  It  as  It  was  before,  if 
there  was  any  punishment  for  said  offense  at 
the  time  It  was  committed.  It  was  the  pun- 
ishment prescribed  in  article  748  of  the 
Penal  Code  of  1879,  which  made  the  offense 
a  felony  or  misdemeanor,  dependent  upon 
the  value.  However,  as  no  value  Is  alleged 
in  the  Indictment,  this  prosecution  cannot 
be  maintained. 


OXSHEBR  V.  STATB. 
<Coiut  of  Orininal  Appeals  of  Texas.   Dee.  22, 

1897.) 

Bafb— lanioTM  xiTT— DapLtoiTT— Btidbnci—  &bi<- 
■VANOT — WiTysBsss — Cboss-Gxamination. 

1.  Ad  indictment  which  charges  aii  assault 
with  intent  to  rape,  and  closes  with  the  expres- 
sion, "by  then  and  there,  without  the  consent 
of  [prosecutrix],  attempting,  by  force,  threats, 
and  fraud,  to  have  carnal  knowledge  of  her.  the 
■aid  rprosecutrlzL"  k  not  diqiUdtous. 

2.  Gvldence  that  there  was  no  strange  negro 
in  the  county  at  the  time  the  asaauit  with  in- 
tent to  rape  was  made  was  not  admissible,  even 
though  prosecutrix  had  stated  that  it  was  a  ne- 
gro who  assaulted  her,  and  was  afterwards  un- 
able to  identify  defendant. 

8.  Where  the  state  is  permitted  to  prove  that  a 
witness  had  become  responsible  for  defendant's 
attorney's  fee.  the  witness  should  be  allowed 
to  state  on  cross-examination  why  he  so  became 
rcapoasiUe. 

Appeal  from  district  court,  Nolan  county; 
R.  A.  Rlgland,  Special  Jndge. 

Joe  Oxsheer  was  convicted  of  an  assault 
with  intent  to  rape,  and  be  appeals.  Re- 
rersed. 

Beall  &  Beall,  for  oiipellant  Mann  Trice, 
for  the  State 

HENDERSON,  J.  Appellant  was  convict- 
ed of  an  assault  with  Intent  to  rape,  and  his 
punishment  assessed  at  contlnement  In  the 
penitentiary  for  a  term  of  five  years;  hence 
this  appeal. 

The  court  properly  overmled  the  appellant's 
motion  to  quash  the  Indictment  It  charges 
an  asaauit  with  Intent  to  rape,  and  the  fact 
that  it  closed  with  the  expression,  "by  then 
and  there,  wlthont  the  consent  of  the  said 
Mrs.  Annie  Lloyd,  attempting,  by  force, 
threats,  and  fraud,  to  hare  carnal  knowledge 
of  her,  the  said  Mrs.  Annie  Lloyd,"  does  not 
make  It  dnpUdtous. 

The  court  did  not  err  In  admitting  the  testi- 
mony of  Mrs.  Ll<^d,  Uie  prosecutrix,  to  the 
effect  tiiat  ibe  thought  appellant  wu  work- 


ing tm  the  fence.  In  that  connection  she 
stated,  according  to  the  explanation  of  the- 
biU  by  the  court  that  appellant  was  stoop- 
ing down,  as  though  at  work  on  the  fence. 
Nor  was  there  any  error  In  the  court's  per- 
mitting the  witness  Earnest  Johnson  to  tes- 
tify. We  think  that  he  manifested  sufficient 
Intelligence  to  tmderstand  the  nature  anA 
obligation  of  an  oath. 

Appellant  also  excepted  to  the  action  of  the 
court  In  permitting  evidence  by  the  sheriff 
that  search  was  made  In  the  county  for  a 
strange  negro,  and  that  no  such  negro  could 
be  found,  and  also  proof  by  one  Buck  John- 
son that  he  was  acquainted  with  all  the  ne- 
groes in  the  town  of  Sweetwater,  and  that 
strange  negroes  In  town  usually  stopped  at  ■ 
his  house,  and  that  he  knew  of  no  such 
strange  negro  In  the  county  at  that  time,  and 
that  none  such  had  stopped  at  his  house. 
All  this  testimony  was  objected  to  by  the  ap- 
pellant on  the  grounds  that  It  was  Incompe- 
tent Irrelevant  and  did  not  prove  any  Issue 
in  the  case,  and  was  calculated  to  prejudice 
the  defendant  before  the  Jury,  etc.  We  pre- 
sume that  the  theory  ui>on  which  this  testi- 
mony was  admitted  on  the  part  of  the  state 
was  because  the  prosecutrix  had  stated  that 
It  was  a  negro  who  had  committed  the  rape 
upon  her,  and  that  she  was  subsequently  un- 
able to  identify  appellant  and  It  was  deemed' 
comi>etent  for  the  state  to  show  that  there 
was  no  strange  negro  In  the  county,  and 
that  therefore,  It  must  have  been  appellant 
who  committed  the  assault  on  the  prosecu- 
trix. There  Is  no  proof  in  this  record  that 
appellant  was  a  strange  negro.  So  far  as  we 
are  advised,  all  the  negroes  In  the  county 
were  strange  negroes  to  the  prosecutrix;  and 
we  fail  to  see  how  the  fact  that  the  sheriff 
could  find  no  strange  negro  in  the  county  a> 
the  time,  or  that  Buck  Johnson  had  not  seen- 
any  strange  negroes  at  his  house,  was  compe- 
tent evidence  in  this  case.  Inasmuch  as  the- 
court  admitted  this  testimony  over  the  de- 
fendant's objection,  the  jury  might  have  been 
led  to  believe  that  this  character  of  native 
proof  served  to  fix  and  identify  appelant  as 
the  perpetrator  of  the  assault 

We  believe  that  Inasmuch  as  the  state  was 
permlted  to  prove  that  Jim  Trammel,  a  state'a 
witness,  had  become  responsible  for  defend- 
ant's fee  to  the  attorneys  representing  him. 
on  cross-examination  be  should  have  been 
permitted  to  state  why  he  so  became  respon- 
sible. The  purpose  of  the  state  was,  no 
doubt,  to  handicap  him  as  a  witness,  and  the 
defendant  had  a  right  to  have  him  make  any 
reasonable  explanation.  The  appellant  in 
his  bill,  does  not  state  what  he  expects  to 
prove  by  said  witness;  but  the  court.  In  his 
explanation,  states  that  Trammel  told  bim 
that  he  was  helping  the  negro  because  .  he- 
had  been  good  to  him  and  his  family,  and' 
because,  from  what  his  wife  had  told  him 
about  the  matter,  he  did  not  believe  that  de- 
fendant was  guilty.  As  the  state  was  per- 
mitted to  CO  Into  tbiB  matter,  Uiough  Um  an^ 
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sw«r  of  the  wltnesB  merely  InTOlTed  hlB 
belief,  we  think  that  tbe  deffendant  was  en- 

tltied  to  this  evidence. 

We  do  not  bellere  that  there  is  anything  In 
the  motion  made  toy  defendant  to  correct  the 
verdict  of  the  Jury,  and  think  that  the  ver- 
dict waa  snfilclentiy  clear  and  certain.  We 
have  examined  the  record  carefally,  and,  as- 
suming that  the  Identity  of  the  defeoidant  Is 
snfBclently  established,  )t  occors  to  tis  that 
the  proof  that  he  had  the  8i>ec1fic  Intent  to 
rape  Is  not  as  cleaiiy  made  out  as  )t  should 
be.  Fethaps,  on  another  trial  of  this  case, 
this  branch  of  It  may  be  more  fully  develop- 
ed. For  the  errors  discussed  the  Judgment 
la  NTeraed  and  the  cause  ronanded. 


SCX>TT  v.  STATB. 
(Court  of  Orimmal  Appeals  of  Texas.    Dee.  22, 
1887.) 

Cattui  Thbft— Bvidrhcb— COSrUBIOXB. 

Proof  that  defendant  sold  an  animal  between 
13  and  IS  months  old,  branded  "S."  without  evi- 
dence aa  to  its  sex  or  color,  does  not  conduce  to 
show  defendant  guiltj  of  the  theft  of  on  animal 
described  as  a  red  cow,  about  2^  years  old, 
branded  "S,"  so  as  to  render  admissible,  under 
Code  Cr.  Proc.  1886^  art  780,  a  statement  made 
bj  delHidant,  without  being  cautioned  as  re- 
quired br  statute  diat  he  sou  such  last^descriV 
ed  anbnaL 

Appeal  from  district  eomrt;  Botar  county; 
Bobwt  B.  areen,  Jad|& 

Jotuk  Scott,  aUaa  WIU  Taylor,  was  eravicted 
of  theft,  and  h«  appeals.  Reversed. 

John  A.  Oreen,  Jr.,  and  Frank  Cresswell, 
Aw  a^dlaat.   Mami  Trtea,  for  the  State. 

HURT,  P.  J.  Appellant  waa  convicted  of 
the  theft  of  a  heifer,  the  property  of  August 
Sontleben,  and  app«Ua.  The  indictment  al- 
leges that  the  property  waa  taken  from  San- 
Ueben  without  his  consent,  etc.  The  proof 
under  this  Indictment  raised  an  Issue  aa  to 
whether  8antleben  was  In  possession  at  the 
time  of  the  taking,  or  one  Schneider  was  in 
possession;  and  there  Is  some  qnestlOD 
whether,  If  Schneider  was  In  possession,  he 
was  the  servant  of  Santleben,  the  owner. 
In  view  of  the  evidence  on  this  question,  we 
would  suggest  that  another  indictment  be 
presented,  containing  two  counts,  so  as  to 
meet  the  proof  on  this  phase  of  the  case. 
Tbe  animal  stolen  is  described  by  its  owner 
as  follows:  **A  red  half  Jersey  and  Durham 
cow  attout  2^  years  old,  and  branded  'S*  on 
tbe  left  shoulder."  It  appears  from  the  rec- 
ord that  Santleben  went  to  the  Jail  to  see  tbe 
defendant,  and  asked  him  about  his  two  ani- 
mals, Santleben  having  lost  two  cattle.  De- 
fendant said  that  he  had  sold  one  of  tbem 
to  Phil  Wellbacher,  a  butcher,  and  that,  If 
he  (Santleben)  would  go  to  Wellbacher,  he 
would  there  find  the  bill  of  sale  he  had  given 
him.  Scott  was  In  Jail,  and  this  statement 
waa  made  without  being  cautioned  aa  the 
atatnte  lequlrea.   Santleben  went  to  Ptafl 


Wellbacher,  and  found  the  bill  of  sale,  which 
reads  as  follows:  "^n  Antonio,  June  23. 
Sold  to  Mr.  Phn  Wellbacher  1  calf  1  year 
old,  branded  on  left  shoulder  *S.*  [Sgned] 
X."  Wellbacher  testified  tbat  he  was  a 
butcher,  and  that  he  knew  defendant  and 
saw  him  last  June  at  his  place  of  business; 
that  he  bought  a  red  animal,  a  year  or  a 
year  and  a  half  old  from  defendant  Ap- 
[}eUant  objected  to  the  introduction  of  the 
confession  made  by  him  In  Jail.  Tlie  state, 
however,  Insists  that,  under  article  790,  Code 
Cr.  Proc.  1895,  aa  defendant  had  made  a 
statement  of  a  fact  or  circumstance,  found  to 
be  true,  wbidt  conduced  to  establish  his  guUt, 
therefore  the  confession  was  admissible, 
whether  the  defendant  was  cautioned  or  not. 
This  proposition  Is  correct;  but  waa  any  fact 
or  circumstance  stated  by  appellant  found 
to  be  tme  whirti  conduced  to  establish  his 
guilt?  The  animal  for  the  theft  of  which 
defendant  was  convicted  was  2^  years  old; 
a  red  cow.  The  prosecutor  does  not  intimate 
or  claim  that  he  lost  any  othec  animal,  ex- 
cept a  roan  yearling.  It  appears  from  the 
statement  of  facts  that  the  red  cow  only 
was  branded  "S."  The  prosecutor's  record- 
ed brand  was  ■  .  Strip  the  case  of  tiie 
confessions  of  the  ai^llant,  would  there  be 
any  criminative  fact  found  In  the  bill  of  sale 
or  iji  the  testimony  of  Wellbacher?  We  thhik. 
not  In  fact.  If  Wellbacher  teHs  tbe  Ixuth, 
appellant  did  not  sen  to  Mm  tbe  cow  Cor  the 
theft  of  which  he  has  been  convicted.  De- 
fendant sold  a  yearUog,  between  12  and  18 
months  old,  bearing  the  brand  "S,**  and  It  Is 
not  stated  whether  the  animal  was  a  male 
or  female,  nor  the  color.  The  prosecutor  Is 
clear  that  his  animal  was  a  cow,  and  was 
2^  years  old.  While  the  bill  of  sale  might 
have  been  admissible,  not  because  of  the  con- 
fessions, still,  without  other  testimony  show- 
ing the  Identity  of  tbe  animal.  It  had  no 
criminative  force.  If  the  roan  yearling  had 
been  branded  "8."  then  it  might  be  insisted 
by  the  state  that  the  conviction  could  be  sus- 
tained, under  tbe  evidence,  for  the  theft  of 
this  animal;  but,  as  we  understand  tbe  state- 
ment of  facts,  the  roan  animal  did  not  have 
such  brand.  We  are  of  opinion  that  the 
confessions  of  the  appellant  were  not  ad- 
missible; that  there  was  no  fact  discovered 
In  pursuance  thereof  tending  to  establish  the 
guilt  of  the  accused.  The  Judgment  la  re- 
versed, and  the  cause  remanded. 


GODWIN  V.  BTATH. 

(Court  of  Criminal  Appeals  of  Texas.    Dee.  IR, 

1897.) 

MCRDES— I&TIVEIICB  OF  THRBATB  BT  DKrBHUiJIT. 

1.  In  a  proaecution  for  murder  occnrriDg  over 
a  game  of  cards,  testimonj  of  threats  made  by  de- 
feadant  oo  the  previous  day  to  kill  aomebodr, 
but  not  directed  in  any  way  towaiAi  the  de- 
ceased,  are  inadmissible. 

2.  It  Is  no  defense  to  a  prosecution  for  muder, 
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where  defendant  wu  tiie  anresaor,  tliat  ti 
deceswd  engaged  Toloatarilr  To  the  eDconnter. 

Appeal  from  district  court,  GaUahaa  coun- 
lar;  T.  H.  Oonner,  Judge. 

Ike  Godvltt  was  connoted  of  msrdn  In 
the  seccotd  degree,  and  appeals.  Bereraed. 

Mann  Trice,  for  the  State. 

HBNDBBSON.  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree,  and  his 
punishment  assessed  at  confinement  In  the 
penitentiary  for  25  years;  hence  this  appeal. 

The  homicide  appears  to  have  taken  place 
over  a  game  of  cards.  The  game  was  made 
up  between  four  young  men  some  time  In 
the  morning  of  the  10th  of  August,  1897. 
The  names  of  the  parties  were  Ike  Godwin 
(the  defendant),  Sam  Campbell  (the  deceas- 
ed), Ned  Merchant,  and  Eugene  Irons.  These 
parties  retired  to  a  place  In  the  woods,  and 
played  a  game  of  freezeout  poker.  The  de- 
fendant put  up  his  watch  as  bis  stake,  the 
deceased  a  colt.  Irons  a  pistol,  and  Mer* 
chant,  a  horse.  The  stake  of  each  was  val- 
ued at  fire  dollars.  The  pistol  and  watch 
were  put  on  the  blanket  which  was  spread 
down  for  the  game,  and  the  horse  and  colt 
were  not  present.  Matches  were  used  for 
chips,  each  match  being  worth  60  cents. 
Irons  was  first  "froze  out,"  and  then  Mer- 
chajat;  and  the  game  contlniied  between  de- 
fendant and  deceased.  Deceased,  In  the 
course  of  the  game,  won  nearly  all  of  the 
matches.  A  quarrel  ensued,  as  one  of  the 
witnesses  says,  with  reference  to  the  deal. 
Defendant  appears  to  hare  claimed  the 
game,  and  grabbed  up  the  watch,  and  also 
the  pistol.  On  demand  of  the  deceased  he 
at  length  put  down  the  pistol,  but  still  held 
to  the  watch.  According  to  the  state's  evi- 
dence, the  game  then  proceeded,  and,  after 
they  played  a  while,  the  defendant  made  an 
effort  to  get  the  pistol  again.  Sam  Camp- 
bell (deceased)  reached  for  It,  and  got  It 
Defendant  then  said  to  Campbell:  "Come 
with  me.  I  want  to  tell  you  something." 
Tbey  both  walked  out  some  lltUe  distance 
from  the  blanket,  where  they  were  playing, 
deceased  carrying  the  pistol  in  bis  band,  and 
stopped  facing  each  other.  According  to 
defendant's  evidence.  Just  before  the  homi- 
cide Sam  (Campbell  had  most  of  the  matches, 
and  he  claimed  the  watch,  and  told  defend- 
ant to  give  it  to  him.  Defendant  replied, 
"Tou  have  got  your  part"  Defendant  then 
said:  "Come  out  here.  I  want  to  tell  you 
something."  Campbell  said,  "All  right,  It 
you  will  give  me  a  show."  Defendant  re- 
Idled.  ''All  right.  I  will  do  that"  The  state's 
witness  to  the  homicide  (Irons)  said  that  the 
parties  stood  there,  and  quarreled  a  while, 
and  defendant  shot  deceased  three  times. 
"The  pistol  held  by  Oodwln  was  pointed  to- 
wards Campbell  when  fired.  The  first  shot 
hit  bim  in  the  breast;  the  second  In  the 
body,  lower  down;  and  the  third  In  the 
forehead.  As  soon  as  the  first  shot  was 
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fired.  Campbell  began  to  fall.  The  second 
shot  was  fired,  and  struck  him  about  the 
stomach,  as  he  was  falling.  He  fell  on  his 
back,  and  after  he  fell  defendant  then  walk- 
ed up  to  his  side,  and  pointed  his  pistol,  and 
shot  Campbell  in  the  forehead.  All  three 
shots  were  fired  close  together.  His  fore- 
bead  was  powder-burned."  This  witness 
states  that  during  the  game  Campbell  sport- 
ively reached  and  got  the  pistol  which  had 
been  staked  on  the  game,  and  fired  it  at  a 
bottle  In  his  rear;  that  three  shots  were  fiied 
by  defendant  at  the  time  of  the  homicide; 
that  he  (witness)  then  ran  home,  some  one- 
fourth  of  a  mile,  and  about  the  time  he 
reached  home  he  heard  a  fourth  shot  The 
defendant's  witness  Merchant  states:  'That 
he  went  to  where  the  parties  were  confront- 
ing each  other  and  .quarreling,  and  caught 
hold  of  defendant,  and  said,  'This  will  not 
da*  Defendant  said,  'Stand  back,'  or  he 
would  shoot  me.  That  he  then  stepped  back; 
and  Campbell  at  this  time  had  his  plstid 
cocked  hi  his  hand,  near  his  hip.  That  he 
raised  It,  and  pointed  It  tomrds  defendant, 
before  defendant  made  any  demonstration 
to  use  his  plstoL  That  Campbell  raised  his 
pistol,  and  pointed  It  at  the  defendant, 
knocked  it  to  one  side  with  his  right  hand, 
and  shot  Campbell  wltii  his  left.  That  when 
defendant  knocked  Campbell'a  pistol  aside 
It  was  discharged,  and  this  was  the  first 
shot  fired;  and  Godwin  then  fired  two  shots 
In  quick  succession.  Campbell  fell  upon  his 
back,  and  after  he  fell  Godwin  took  a  step 
towards  Gampb^  and  shot  him  In  the  fore- 
head. This  Tas  the  last  shot  fired,  which 
was  about  a  minute  after  the  other  two- 
shots.  That  Campbell  was  dead  when  de- 
fendant fired  the  third  shot  into  his  fore^ 
bead."  Other  testimony  on  the  part  of  the' 
state  tended  to  show  that  the  pistol  which 
deceased  had  was  fired  only  once,  which  Is- 
accounted  for  by  the  shot  at  the  bottle  dur- 
ing the  game  of  cards.  The  testimony  also 
tends  to  show  that  there  were  four  distinct 
shots  In  the  body  of  the  deceased;  besides 
those  already  mentioned,  another  bdng 
through  the  fiesby  part  of  ttie  deceased's 
arm,  between  the  dbow  and  shoulder.  After 
the  homicide,  defendant  fied,  and  was  not 
apprehoided  until  some  three  or  four  weeks 
subsequent  These  are  substantially  the 
facts  attending  the  homicide,  and  have  been 
stated  In  order  that  the  questions  of  law 
may  be  properly  discussed. 

On  the  trial  the  court  admitted  testimony 
oflored  by  the  state,  showing  that  on  the  day 
and  night  preceding  the  homicide  defendant 
had  made  a  number  of  threats  of  a  general 
character;  that  Is,  not  db«cted  towards  any 
pai-tlcular  person.  We  quote  from  the  bill  of 
exertions,  whldi  was  resored  to  the  admis- 
sion of  this  testimony,  some  of  said  threats, 
In  order  to  show  thehr  general  cfaaractw: 
"Hayden  WllUama  testified  that  he  mw  de- 
fendant In  the  town  of  Baird,  In  Callahan 
county,  about  deven  o'clock  thejtlght  beflm 
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the  klUlDg.  That  defendant  wan  drinking, 
Imt  appeared  to  know  what  he  waa  talkliv 
abont.  He  took  me  to  a  toA  pile  out  In  front 
of  Haxwdl'a  saloon,  whve  be  had  his  clothea 
hid,  and  took  off  the  tocks,  and  uneorezed 
hl8  dothes,  which  woe  In  a  seamlesa  sadb. 
He  got  on  hlB  horse,  and  asked  me  to  hand 
him  his  sack  of  clothes.  I  did  so,  and  he 
tied  tb&a  on  behind  his  saddle,  and  I  went 
on  back  to  Brown  Seay's  saloon  wHh  him* 
and  we  stopped  in  front  of  Sear's  saloon. 
He  said  he  was  going  to  leave  the  country, 
but  waa  going  to  kill  some  damn  son  of  a 
bitch  before  he  left  Bald  he  waa  going  to 
kill  aa  good  a  friend  aa  be  had,  and  go  to 
Devil's  river,  and  come  back  to  eonrt  He 
had  bis  six-shooter  In  his  hand,  and  strati 
wftnesa  on  the  shoulder  with  It,  and  remarked 
for  me  not  to  be  afraid;  that  be  waa  not 
gfring  to  shoot  anybody  right  hoe.  I  told 
him  to  put  up  Ua  i»latol;  that  he  m^ht  hurt 
somebody.  He  re^ed  that  he  knew  how  to 
handle  a  gnn  aa  wdl  aa  any  man,  and  waa  not 
gotaig  to  hort  anybody  right  here."  Ida  Dan- 
Itda  testified  tlut  she  saw  defendant  abont  11 
o'clock  on  the  night  before  the  Ulllnft  and 
that  she  heard  him  say  he  was  going  to  kill 
somebody.  The  state  alao  proved  by  witness 
N.  P.  Scruggs  that  he  saw  the  defendant 
eariy  In  the  night  before  the  killing,  and  he 
said  he  wanted  to  kill  some  son  of  a  bitch; 
that  he  felt  Uke  fcllling  somebody;  and  want- 
ed to  know  If  Scnigga  ever  tdt  that  way.  In 
none  of  theee  conversatlona  was  the  name 
of  the  deceased  mentioned  or  alluded  to.  The 
d^endant  zesored  his  Mil  of  exc^tlona  to 
an  of  this  testimony  on  the  ground  that  said 
threats  were  not  paHomt  or  rdevant;  that 
they  were  not  shown  to  have  in  any  manner 
referred  to  deceased,  and  rdated  to  lndep«id- 
eat  and  eztnneous  transactions  and  occnr- 
rencen  not  connected  with  the  homicide,  and 
not  In  any  way  pertinent  to  ttie  IsBuea  In  the 
case.  It  Is  always  competent,  as  showli« 
motive  on  the  part  of  the  defendant;  to 
prove  threats  made  by  him  against  deceaaed; 
and  the  cases  hold  that,  although  the  name 
of  the  deceased  may  not  have  been  mentioned 
by  the  defendant  yet,  If  It  can  be  reasonably 
gathered  that  the  deceased  was  meant  or  al- 
luded to,  tiiat  threats  to  take  Us  Ufe  or  do 
him  serious  bodily  injury  aie  admlssIUe.  See 
Sparks  v.  Com.,  89  Ky.  044,  20  S.  W.  167; 
State  ▼.  King  (Hont.)  21  Pac.  2B6.  Some  of 
ttte  cases  hold  that  genoal  threats  not  direct- 
ed to  the  deceased,  made  by  defendant,  are 
admissible  as  ahowlng  evidence  of  general 
malice  and  porpwe  to  Injure  or  kin  some  one. 
See  Broc^  v.  Com.  (Ky.)  87  S.  W.  1048. 
Said  case  cites  a  nmnber  of  authorities  bear- 
ing out  this  proposition,  but  we  have  not  had 
access  to  all  the  reports.  The  Oses  of  Sparks 
and  King,  supra,  do  not  support  the  proposi- 
tion, but  It  was  held  In  each  of  said  cases, 
as  stated,  that  the  testimony  showed  that  the 
threats  of  the  d^endant  had  reference  to  the 
deceased.  Whitaker  v.  Clom.  (Ky.)  17  S.  W. 
858.  would  seem  to  support  the  contention. 


Hie  court,  howevo;  say  that:  *lt  flUs  testi- 
mony was  Incompetent  yet  Its  admission 
would  not  aothorin  a  reversal,  because  the 
accDSed,  through  the  sympatic  the  Jury, 
was  oidy  found  guilty  of  manslaivlitw.*' 
Hopkins  V.  Com.,  SO  Fa.  St  9,  Is  anothw 
case  referred  to.  In  that  case  It  does  not 
appear  that  there  waa  any  Quarrel  <x  alta^ 
cation,  at  the  time  of  the  homicide,  between 
the  defendant  and  deceaaed.  The  Ulllng  ap- 
peara  to  have  occurred  on  ahlpboard,  where 
the  defMidant  and  a  number  of  other  posona 
were  gathered.  The  defendant  irithont  any 
cause  assigned,  threw  a  ci^  of  coffee  at  a, 
negro,  missing  him,  and  striking  a  marine. 
A  contest  thui  ensued  between  a  number  <tf 
parties  standing  on  the  starboard  side  of  the 
vessel;  and  In  the  contest  irtilcb  ensued  de- 
fendant stabbed  one  Andrew  BtcHarily  In  tlw 
neck.  Inflicting  a  wound  bom  which  he  died. 
Testimony  waa  admitted  on  behalf  of  the 
state  that  tiie  prisoner,  some  15  minutes  be- 
fore the  occurrence,  declared  that  be  would 
kill  somebody  before  24  hours.  The  court 
upon  this  point  uses  this  language:  get 
at  the  state  of  the  prisoner's  mind,  and  to 
show  that  he  harbored  revengeful  aiid  mur- 
derous passions.  It  was  competent  to  prove 
his  tiireats  at  or  about  the  time  of  dealing 
the  deadly  blow.  It  was  part  of  the  res  ges- 
tae. 'Upon  an  inquiry,'  says  Bfr.  Gre^eaf 
(volume  1,  I  108),  'as  to  the  state  of  mind, 
sentlmenta  or  dli^otdtlos  0^  a  poson  at  any 
particular  period,  his  declarations  and  conver- 
sations are  admissible.  "Hiey  ue  parts  of 
the  res  gestse.*  A  drunken  bra^  between 
marines  and  aaUora  i»revalled  on  shipboard. 
The  prisoner's  conduct  had  been  so  violent 
that  he  had  been  In  fanns  several  hours  thB 
d^  of  the  kming,  and  ^en  released  his  tur- 
bulent and  quarrdsome  conduct  was  resumed. 
Less  than  an  hour  before  the  mortal  stab  was 
given  to  McMarlty,  the  inlsoner  dedared  tiiat 
be  would  kill  somelxtdy  before  twenty-four 
hours.  *Hb  hallooed  It  an  around  the  de^,' 
ssys  a  witness.  Now,  It  was  of  material 
consequence  that  the  commonwealttu  who 
sought  to  convict  the  prisoner  of  murder  In 
the  first  degree^  should  give  evldwce  of  a  pre- 
meditated purpose— a  formed  design— to  kfll 
or  to  do  aome  great  bodUly  harm,  for  without 
malice  prepense  there  could  be  no  conviction 
of  the  hlghor  grade  of  murder.  Nor  was  it 
necessary  thst  the  ^meditated  malice  shoidd 
have  setected  Its  victim.  If  the  Jury  beUeved 
that  the  prisoner  had  formed  the  deliberate 
design  to  kill  somebody,  and  In  pursuance  of 
that  purpose,  within  an  hour  after  dedaring 
It  did  kill  McMari^,  the  commonwealth  had 
a  right  to  Insist  upon  his  convlctlcnt  of  murdw 
In  the  first  degree,  and  that  they  ml^t  thus 
liulst  they  had  a  right  to  inrove  his  declara- 
tion an  hour  before  the  deed.  Bbudstone 
ranks  'antecedrat  menaces'  and  'former 
grudges*  as  evidence  of  maHceprepMise;  and 
be  tells  us,  moreover,  that  malice  prepense 
Is  not  so  properly  spite  or  malevolooce  to  the 
deceased  in  particular  as  aaj  evU  ^teslgn  in 
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geno^  tike  dictate  of  a  wicked,  depiared, 
and  maUgnant  heart  Tbe  witness  said  he 
heard  no  threats  agiUnst  McMarlty.  but  this 
made  his  testimony  none  the  less  admissible, 
for  killing  anybody  In  pursuance  of  the  maU- 
cions  purpose  which  the  guieral  threat  evi- 
denced waa  murder.  We  conclude,  therefore, 
tiiat  tbere  was  no  error  In  admitting  the  evi- 
dence contained  In  the  only  bill  that  was 
sealed."  Now,  It  would  appear  from  this 
case  that  the  court  regarded  this  declaration 
as  res  teste,  and  so  admlsalUe;  or  that  It 
was  admissible  as  showing  evidence  of  gm- 
eral  malice,  and,  though  the  deceased  was  not 
singed  out,  ha  was  within  the  scope  of  ap- 
pellanf  8  malice.  And  it  in  beliered  that  aU 
of  tbe  authorities  that  aoppot  the  proposition 
that  genenl  tbreata  (not  pointing  to  the  de- 
ceased) aztt  adndssible  are  cases  where  tbe 
threats  are  erldence  of  gueral  malignity,  and 
the  sataeQoent  kflUng  was  embraced  within 
the  scope  of  avch  malignity.  For  Instance, 
we  hare  no  douM  that,  If  a  person  declares 
that  he  tnteods  to  go  upon  the  street,  and  kill 
some  person,  and  straightway  goes  upon  the 
street  armed  wtth  a  weapon,  and  days  an  In- 
dlTldual,  erJdence  of  the  previous  decUuatlon 
made  would  be  admissible,  both  as  a  j^xt  of 
the  res  geste  and  as  showing  a  malignant 
dispodtlon  towards  all  persons,  which  would 
embrace  the  person  slain.  We  bold  the  rule 
to  be  that  evidence  of  general  threatt  made 
by  the  defendant  on  trial  for  murder,  when 
such  threats  are  not  shown  to  have  been  d^ 
rected  towards  tiie  person  slain,  or  to  embrace 
such  poson,  are  Inadmissible.  In  State  v. 
Crabtree  (Mo.  Sup.)  20  S.  W.  7,  it  was  held 
that  general  threats  made  by  the  defendant 
on  trial  for  murder  some  time  before  the  kill- 
ing were  Inadmissible  in  evidence  when  de- 
fendant and  deceased  are  shown  to  have  been 
on  fMendly  terms  until  the  day  of  the  homi- 
cide. And  see  Strange  v.  State  (decided  at 
present  teem)  42  S.  W.  551. 

Now,  in  the  ease  at  bar,  It  cannot  be  pre- 
tended that  Um  threats  of  the  defendant, 
made  on  the  night  before,  were  directed  to- 
wards the  deceased.  The  evidence  does  not 
suggest  this  remotdy.  On  tiie  day  of  the 
homldde  fbey  appear  to  have  entered  into 
a  friendly  game  of  cards,  and  a  sudden  alt^ 
cation  ensued.  In  wblcb  defendant  slew  de- 
ceased. The  motive  therefor  was  occasioned 
on  account  of  a  dlfTerence  In  regard  to  the 
game  of  cards.  Evidently  appellant  became 
Incensed  at  deceased  because  be  was  winner 
la  the  game.  We  cannot  say  what  ^tect  tiUs 
Illegal  testimony  may  have  had  upon  the  Jury. 
Undoubtedly,  it  was  calculated  to  make  than 
believe  that  def(»idant  was  a  dangerous  and 
bad  man.  It  may  be  that  app^nt  deserved 
all  the  punishment  he  received,  and  ev«i 
more,  under  the  facts  and  circumstances  of 
this  case;  b»t  the  fact  that  tbe  Illegal  testl 
mony  was  admitted,  and  that  this  may  hare 
operated  to  tbe  prejudice  of  the  defendant 
requires  a  reversal  of  this  case. 

Appellant  complains  that  the  court  gave  a 


chaise  on  provoking  the  difficulty.  This  is 
pointed  out  in  the  motion  for  a  new  trial. 
According  to  the  testimony  of  both  the  state's 
and  the  defendants  witnesses,  the  defendant 
was  the  aggrewH>r,  and  brought  on  the  diffi- 
culty; and  it  Is  no  defense  to  him  that  de- 
ceased may  have  engaged  Toluntorlly  with 
him  In  a  rencounter  In  which  deadly  weapons 
were  to  be  used.  The  charge  of  the  court 
was  rather  liberal  than  otherwise  to  the  de- 
fendant In  this  regard.  Bat  for  the  error  of 
the  court  In  admitting  Illegal  and  Improper 
tratlmony  of  threats  against  defendant,  tbe 
judgment  is  reversed,  and  the  cause  remand- 
ed. 


POTSBIT  T.  8TATB. 

(Court  of  Criminal  Ajqteals  of  Texss.   Dec  16. 

1887.) 

OaiMXKiL  Law— CoxTSMFoaAiTBous  THBrr—lH- 

STHOOnoK— RbS  OasTJB. 

1.  Id  a  proaecutloii  for  the  theft  of  a  hog,  the 
state  diowed  that  tbe  tvosecator  and  hli  em- 
ploy^ after  fcg^'^ng  dutts  in  the  direction  of 
where  they  had  missed  two  hogs,  found  the  de- 
fendant and  others  In  the  act  of  kilting  one  hog, 
and  that  tbe  other  was  sabsequently  found 
wounded,  about  150  yards  from  there.  Hdd, 
that  there  was  suffldent  evidence  of  the  tiiieft 
of  two  hogs  for  the  court  to  charge  the  Jury  on 
tbe  subject  of  eontemiwraneona  theft 

2.  Where  the  court  omits  tbe  word  "doubt" 
from  a  charge  on  frandoleut  intent  In  sucb  a 
manner  that,  ae  given,  the  charge  Is  -eeDseless, 
but  by  atrikine  out  tbe  word  "reasonable"  it  cor- 
rectly states  ue  law  except  as  to  the  finding  be- 
yond "a  reasonable  doubt,"  tbe  error  will  be 
cured  by  the  submiBsioa  of  other  instructions 
ttiat  clearly  define  "reasonable  doubt." 

8.  When  defendant  and  others  were  caught  In 
the  act  of  killing  a  hog  belonging  to  the  iwoseco- 
tor,  defendanfi  brother  explained  that  tiier 
thought  the  hog  was  their  father's.  In  the  tri- 
al of  defendant  for  stealing  the  hog  he  adopted 
that  as  his  theory  of  defense,  add,  that  a 
charge  that  might  be  construed  so  as  to  restrict 
the  explanations  made  at  the  time  to  what  waa 
said  by  defendant  waa  not  error,  where  tbe  jury 
were  also  told  that.  If  the  defendant  believed 
he  was  killing  Us  fathei's  bog,  he  should  be  ac- 
quitted. 

4.  A  new  trial  will  not  be  ordered  upon  the  dis- 
covery of  new  evidence  whidi  only  serves  to  im- 
peach a  witness. 

Appeal  from  district  court,  Atascosa  county; 
M.  F.  Lowe,  Judge. 

Jim  Poteet  was  convicted  of  the  Uieft  of  a 
bog.  and  he  appeals.  Affirmed. 

J.  T.  ]mvens  and  J.  M.  "Bk^foti,  for  appellant. 
Mann  Trice,  for  the  State. 

HBNDERSON,  J.  Appellant  Was  convlft^ 
of  the  theft  of  a  hps*  end  lila  punishment  asr 
sessed  at  confinement  In  the  penltraitJaQC,  for  a 
term  of  two  years;  hence  this  appeal. 

Appellant  comidalns  that  the  courl,  admitted  , 
testimony,  and  charged  the  Jury,  ^Ith  refer- ^ 
floce  to  a  contemporaneous  theft  of  another  i 
bog  than  that  charged  In  the  Indictment;  ilie  : 
grounds  of  Us  objection  being  that  there  was 
no  evidence  of  soch  contemporaneous  theft 
We  have  examined  the  record  ia>tbla  respect. 
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and,  it  there  ever  was  a  caae  of  contempora- 
ceous  theft.  It  occurs  to  as  that  this  U  such 
a  caae.  The  prosecator,  Rodriguez,  was  In  the 
habit  of  driving  hU  hogs  up  at  night  from  the 
range,  and  on  the  particular  evening  he  and  an 
employ^,  Manuel  Martinez,  went  to  drive  the 
bunch  of  bogB  up,  and  found  only  seven  In- 
stead of  nine.  After  driving  the  seven  home, 
they  immediately  returned  In  search  of  the 
missing  two,  and  soon  heard  shots  In  the  vicin- 
ity of  where  they  bad  found  the  other  hogs. 
Tliey  pursued  In  the  direction  of  the  shots, 
and  found  the  defendant  and  his  three  com- 
panions In  the  act  of  killing  one  hog,  and  the 
othw  hog  appears  to  have  been  wounded,  and 
bad  got  off  some  little  distance,  being  subse- 
quently fotmd  100  or  150  yards  from  tbssK. 
Evidently  these  hogs  bad  been  cut  off  by  these 
parties  bma  the  main  bunch,  and  were  driven 
some  distance,  and  then  the  attempt  made  to 
kill  them.  They  were,  In  effect,  reduced  to 
possession  when  theiy  were  cut  off  and  driven 
from  the  bunch,  and  the  theft  of  the  two  ht^ 
was  one  and  the  same  transaction.  Proof  as 
to  one  could  not  be  well  made  without  proof 
with  respect  to  the  other,  and  the  court  acted 
properly  In  charging  the  jury  in  regard  there- 
to. If  he  had  Called  to  submit  this  charge,  It 
would  have  been  error,  and  If  excepted  to 
might  have  reversed  the  case  on  appeal. 

Appellant  complains  that  In  <me  of  the  court's 
charges  the  word  "doubt"  Is  omitted,  and  he 
soys  that  the  cbai^  fails  to  make  complete 
sense  without  the  use  of  this  word.  The  tran- 
script before  us  supports  the  contention  to  the 
effect  that  said  word  "doubt"  Is  omitted, 
tiiough  U  may  be  that  this  Is  a  mere  omission 
by  the  clerk  In  making  up  the  transcript 
However,  the  question  of  a  reasonable  doubt 
appears  In  connection  with  the  court's  charge 
In  other  portions  sufficiently  to  guard  and  pro- 
tect defendant's  rights;  and,  If  we  reject  from 
the  charge  in  question  the  expressions  "reason- 
able doubt"  altogether,  stiU  there  Is  no  cause 
for  complaint  by  appellant  This  Is  a  charge 
on  fraudulent  Intent  and  the  instruction  of  the 
court  with  this  expression  eliminated,  would 
merely  be  a  charge  to  the  jury  that,  before 
they  could  find  defendant  guilty,  they  must 
believe  that  the  fraudulent  Intent  existed  In 
his  mind  at  the  time  of  the  takli^.  The  charge 
of  the  court  on  which  they  were  authorized  to 
convict  the  defendant  requires  them  to  believe 
all  the  facts  beyond  a  reasonable  doubt,  and  the 
court  in  the  final  portion  of  the  charge  tells  the 
jury,  "it  th^  have  a  reasonable  doubt  of  the 
guilt  of  the  defendant,  they  must  acquit";  so 
If,  even  In  the  original  charge,  the  word 
"doubt"  is  omitted,  there  could  have  been  no 
possible  Injuiy  to  the  defendant  on  this  ac- 
count. 

Appellant  also  complains  that  the  court.  In 
submitting  the  charge  on  explanation,  confined 
It  to  an  explanation  made  by  the  defendant, 
whereas  it  la  insisted  the  explanation  was  made 
by  the  brother  of  the  defendant.  Babe  Poteet. 
and  not  by  the  defendant,  and  that  he  was  thus 
cut  off  from  any  explanation  made  by  his 


tH»tber,  and  that  he  was  entitled  to  such  ex- 
planation as  made  by  his  brother.  Babe  Poteet. 
We  do  not  believe  the  jury  viewed  this  charj^ 
in  tills  restricted  sense;  but  as  appellant  him- 
self was  present  at  the  time  Babe  Poteet  state.1 
that  they  believed  the  hogs  belonged  to  their 
father,  the  jury  regarded  thfa  explanation  as- 
made  by  appellant  himself.  But,  if  this  be  zwt 
correct,  the  court  gave  the  Jury  a  charge  di- 
rectly based  upon  the  defense  of  the  appeUant,. 
to  the  effect:  "If,  at  the  time  the  bogs  were 
killed,  they  acted  under  such  belief  that  they 
belonged  to  F.  N.  Poteet,  Sr.  [the  father  of 
appellant],  to  acquit  him,"— so  d^endant  had 
the  full  benefit  of  the  explanation  in  another 
form. 

There  is  nothing  In  appellant's  appUcatioa  for 
a  new  trial  on  the  ground  of  newly-discovered 
evidence.  This  evidence  could  hardly  be  re- 
garded as  nerwly  discovered.  The  witness  Rod- 
riguez was  on  the  stand,  and  was  emmined  as 
to  the  identity  of  the  hi^  and  how  he  knew 
than  at  the  time  he  discovered  the  parties  in- 
the  act  of  stealing  them.  Besides,  this  testi- 
wony  was  mnely  to  impeach  the  witness  Rod- 
riguez, and  a  new  trial  is  not  authorized  In 
order  to  procure  testimony  to  Impeach  a  wit- 
ness. We  will  not  discuss  the  practice  with 
reference  to  the  affidavits  app^ided  by  the 
state,  contesting  the  motion  tox  a  new  trial  on 
the  ground  of  newIy-dlsooTered  evldaioe.  Ka 
error  appearing,  the  judgment  is  afflrmed. 


HENRY  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Dec.  15. 
1897.) 

Cbiiiifai.  Law— Evidence  or  Flight. 

1.  Testimony  of  the  sheriff  that  daring  three 
years  he  had  writs  of  capias  for  the  arrest  of 
the  defendant,  and  had  made  diligent  inqniiT  as- 
to  his  whereat»ut8,  and  had  failed  to  find  him, 
IS  admissible  to  show  the  flight  of  d^endant. 

2.  In  order  to  render  admissible  testimony 
that,  after  the  commission  of  the  offense  char- 
ged,  defendant  left  the  county,  it  is  not  necee- 
sary  to  lay  a  preoicate  showlna  that  defendant 
was  under  bond  and  failed  to  appear,  or  that  he- 
had  no  rigjit  to  leave  the  county. 

8.  Where  there  are  circumstances  tending  to 
convict  defendant  independeat  of  the  teatimony 
of  alleged  accunplices,  it  is  sot  error  to  refose 
an  instruction  that  if  the  jury  believed  the  wit- 
nesses fn  question  were  accomplices,  ther  adumld 
acquit  defendant. 

4.  A  verdict  will  not  be  set  aside  on  account  of 
an  affidavit  of  a  juror  that  he  was  induced  to 
Bign  the  verdict  by  a  promise  that  the  Jury,  in  its 
verdict,  would  recommmd  defendant  to  exec- 
ntlve  clemency. 

Appeal  from  dietilct  oonrt^  Walker  eonn^; 
J.  M.  Smltber,  Judge. 

Pat  Henry,  Jr.,  was  conricted  ci  tuog  theft,, 
and  ai^als.  Afflrmed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted  of 
hog  theft  and  his  punishment  assessed  at  two- 
years*  confinement  In  the  peoitentlaiy;  hence 
this  appeal. 

In  hl8  first  bill  of  exc^tione,  appellant  eoia 
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flalDS  of  tbe  action  of  the  court  In  permitting 
the  sheriff  of  Walker  county  to  Btate  that 
4urln£  three  years  he  had  in  bis  banda  ca- 
piases for  the  aixest  of  the  defendant,  and 
had  made  diligent  inquiry  as  to  his  where- 
abouts In  that  county,  and  had  failed  to  find 
him.  Several  objections  were  urged  to  the 
admission  of  this  testimony,  none  of  which 
haTe  any  merlL  This  character  of  testimony 
la  always  admissible  to  show  tiie  fll^^t  of 
defendant 

By  the  second  bill  of  exceptions,  he  com- 
plains that  the  court  permitted  the  witness 
Nettie  Tlllas  to  state  that  defendant,  after 
the  eommisslon  of  the  offense  charged,  left 
Walker  county,  where  the  offense  was  com-" 
mltted. ,  This  was  objected  to  because  no 
predicate  was  laid  for  the  Introduction  of  this 
-character  of  testimony,  by  "showing  that  this 
defendant  was  under  bond,  and  failed  to  a.^ 
pear,  or  that  he  had  no  right  to  leave  the 
•county  of  Walker."  No  predicate  was  neces- 
sary to  be  laid.  Tbe  mere  fact  that  he  left 
the  county  Just  after  the  commission  of  this 
offense,  and  knew  that  he  was  suspected,  was 
predicate  sufficient.  It  was  &  statement  of 
the  fact,  predicated  upon  the  charge  of  theft 
and  snt»eauent  flight  Nor  is  it  necessary 
that  he  should  be  under  bond,  in  order  to  In- 
troduce evidence  of  bis  flight.  If  this  were 
true,  the  evidence  of  flight  of  a  defendant 
could  not  be  admitted  at  all,  if  be  had  not 
been  arrested,  and  subsequently  fled. 

In  the  third  bill  of  exceptions,  he  complains 
of  the  refusal  of  the  court  to  give  the  follow- 
ing requested  Instructions:  "You  are  instruct- 
ed that  If  yon  believe  from  the  evidence  that 
the  witnesses  Emma  Henry,  Emma  Patrick, 
and  Nettie  Tlllas  were  accomplices  In  the 
taking  of  said  hog,  as  the  term  'accomplice' 
tias  been  explained  In  other  parts  of  this  in- 
struction, then  you  wIU  acquit  the  defend- 
ant; there  being  no  evidence  t)efore  you  cor- 
roborating their  evidence  as  to  the  actual 
commission  of  the  offense  by  this  defendant." 
This  ruling  of  tne  court  was  correct.  The 
court  gave  a  charge  on  the  question  of  ac- 
complice testimony,  fully  and  fairly  submit- 
ting that  issue  to  tbe  Jury,  and  favorable  to 
tbe  defendant  There  were  circumstances  and 
cogent  facts,  ind^ndent  of  the  testimony  of 
these  witnesses,  which  strongly  tended  to 
show  that  defendant  committed  the  theft,— 
perhaps  suflSclently  cogent  to  have  Justified  a 
conviction  Inaependent  of  the  accomi^ice  tes- 
timony. 

A  motion  was  made  to  quash  the  indictment 
because  It  failed  to  allege  the  ownership  of 
tbe  hogs,  but  an  inspection  of  tbe  Indictment 
dHowB  that  this  motion  Is  without  merit  It 
alleges  the  ownership  appropriately. 

By  the  affidavit  of  one  J.  M.  Mettawee,  It 
Is  shown  that  the  verdict  in  this  case  was 
agreed  to  by  him  on  condition  that  the  Jury 
would  recommend  the  appellant  to  executive 
elemency,  in  its  vei'dict;  and  It  was  under 
this  condition,  and  this  alone,  that  he  agreed 
to  said  Terdlct;  and  the  other  11  Jurors 


-  agreed,  before  the  verdict  was  rendered,  as  an 
inducement  to  this  affiant  that  If  the  affiant 
would  agree  In  rendering  tbe  verdict  against 
this  defendant,  a  ivayer  for  executive  clemen< 
cy  should  be  made  a  part  of  the  verdict  in  the 
case.  He  further  states,  "The  said  proposi- 
tion as  coming  from  one  of  the  eleven  Jurors, 
and  not  coming  frcHn  this  affiant;  and,  with- 
out such  condition,  this  affiant  would  not  have 
agreed  to  said  verdict,  but  it  was  on  the  be- 
lief that  executive  clemency  would  be  extend- 
ed to  the  defendant  that  this  affiant  agreed 
to  bring  in  said  verdict"  In  Montgomery's 
Case,  13  Tex.  App.  74,  the  opinion  recites  that 
two  of  the  Jurymen  "agreed  to  the  verdict  of 
guilty  because  It  was  agreed  and  understood 
by  the  Jury  that  the  defendant  could  and 
would,  upon  a  petition  of  the  Jury,  be  par- 
doned, and  that  they  foimd  him  guilty  with 
the  understanding  that  they  would  all  sign 
such  a  petlticm,  and  that  the  verdict  was  a 
compromise  one,  resting  upon  the  fact  of  par- 
don." In  peaking  of  this  question,  the  court 
say:  "As  to  the  second  affidavit  the  case  of 
State  V.  WaUman  is  directly  In  point;  and 
therein  It  was  said  'that  evidence  will  not  be 
admitted  to  show  that  one  of  the  Jurors  in  a 
murder  case  only  agreed  to  the  verdict  of 
guilty  on  condition  that  a  petition  signed  by 
every  member  of  the  Jury  should  be  address- 
ed to  the  governor,  asking  that  tbe  penalty 
be  commuted  from  death  to  Imprisonment  for 
life,"— citing  State  v.  Wallman,  31  La.  Ann. 
14S.  See,  also.  Railway  Co.  v.  Flicker,  96  Ind. 
181.  In  Hendrlcksou  v.  State  (Tex.  Cr.  App.) 
23  S,  W.  690,  "two  Jurors  stated  under  oath 
that  this  agreement  was  had  before  the  ver- 
dict was  agreed  upon,  and  that  it  Influenced 
them  In  arriving  at  their  verdict  They  fur- 
ther said.  'We  cannot  say  thi^t  we  would  ever 
have  agreed  to  said  verdict  except  for  said 
agreement' "  In  passing  upon  this  the  court 
further  said:  "How  Jurors  could  be  Induced 
or  influenced  to  convict  a  party  of  an  In- 
famous offense.  In  order  to  have  an  opportuni- 
ty of  signing  a  petition  for  pardon,  is  very  re- 
markable, to  say  the  least  of  it;  and  how 
they  could  be  wlliing  to  render  infamous  a 
fellow  citizen,  by  convicting  him  of  a  heinous 
crime,  in  order  to  have  the  opp<HtunIty  afford- 
ed them  of  asking  tbe  governor  to  efface  that 
Infamy,  passes  comprehension."  We  have 
found  no  authorities  which  would  JustUy  the 
court  in  setting  aside  a  verdict  on  affidavits 
of  the  kind  found  In  this  record.  Jurors 
should  not  be  permitted  to  impeach  their  ver- 
dicts by  su<A  statements.  The  Judgment  !■ 
affirmed. 


TVARRA  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Dec.  15, 
1897.) 

Crikixal  Law — Appbal—Retisw— Matters  kot 
Apparent  of  Recohd— Pkrsumptions. 
1.  Where  the  charge  given  is  ap^Icable  to  a 
state  of  case  provable  under  the  allegations  of 
the  indictment  and  the  record  does  not  contain 
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a  statMneiit  of  fkcti.  die  JodgmeDt  cannot  be 
diatnrbed  on  the  groTind  that  ua  court  f&Hed  to 
diarce  all  the  law  applicable  to  die  caae. 

2.  Where  there  is  no  testimony  before  the  eonrt 
on  appeal,  it  wUl  presome  that  the  Terdict  and 
Jadcment  were  warranted      ttie  teatimooj. 

Appeal  from  district  court,  B»ar  coimtr; 
Bobert  B.  Oreen,  Judye. 

Donl&te  Yvam  was  cooricted  of  tbe  theft 
of  cattle,  and  ai^eala.  Afflnned. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  waa  oonricted 
of  the  theft  of  cattle,  and  bis  punishment  as- 
aesaed  at  tanpriaonment  In  the  penltentlarT 
for  two  reara.  There  are  no  asslgnmenta  of 
error  In  the  record,  and  the  motion  for  a  new 
trial  anggeatS:  "First,  that  the  court  failed 
to  charge  all  the  law  appIicaUe  to  the  caae; 
and,  second,'  the  verdict  Is  contrary  to  the 
law  and  tbe  eridence."  The  record  does  not 
contain  a  statement  of  facta,  and  the  charge 
as  given  is  applicable  to  a  state  of  case  prova- 
ble under  the  allegations  contained  In  tbe  in- 
dictment There  being  no  testimony  before 
us,  we  will  presnme  that  the  verdict  of  the 
jury  and  Jodgment  of  tbe  court  were  war- 
ranted by  tbe  testimony.  Hie  Judgmrat  la 
affirmed. 


SUIiUVAN  T.  STATB. 
(Oowt  of  Criminal  Appeala  of  Tma.   Dee.  15, 
1897.) 

Caniniu,  Law— Rivibw  oh  Apful. 
An  order  overruling  a  motion  for  a  new  trial, 
made  on  tlie  ground  that  the  verdict  li  contrary 
to  law  and  against  tbe  eridence,  will  not  be  re- 
viewed on  appeal,  w4iere  the  record  does  not  con- 
tain a  bill  of  exceptions  or  a  atatement  of  facts. 

Appeal  from  Hotiston  coont;  court;  A.  A. 
A^jdrich,  Judge. 

James  Sullivan  was  convicted  of  exhibit- 
ing a  gaming  table  and  bank,  called  **Mon^" 
and  be  appeala.  Affirmed. 

Mann  Trice,  for  the  State;. 

HURT.  P.  J.  Anwllant  waa  convicted  fw 
ezhlUtIng,  for  the  purpose  of  gaming,  a 
gaming  table  and  bank  called  "Monte,"  and 
his  pnnlahment  aaaeaaed  at  a  fine  of  |2C  and 
Imprisonment  for  10  daya  In  tbe  coonty  jail; 
hoice  thla  appeal. 

Tbe  record  does  not  contain  a  Mil  of  ex- 
ceptlona  or  atatement  of  the  facts.  Tbe  mo* 
tlMi  for  a  new  trial  snggeats  that  tbe  ver- 
dict of  tbe  Jury  ts  contrary  to  the  law  and 
against  tbe  evidence.  This  matter  cannot 
be  reviewed  in  tbe  absence  ot  a  statement  at 
facts.  There  Is  a  motion  In  arrest  of  Judg- 
ment attacking  the  Judgment,  because  tbere 
la  a  variance  between  the  verdict  and  the 
Judgment  entry  on  said  verdict  An  inspec- 
tion of  the  Judgment  ehows  the  contrary, 
mieae  are  the  questions  suf^sted  by  appel- 
lant for  onr  conslderaUon,  and  they  are  with- 
out merit  ao  far  as  this  record  dladoaes. 
The  Jodgment  Is  affirmed. 


BBnn  V.  STATBL 

(Court  of  Oiminai  Appeals  of  Texas.    Dee.  15. 
1887.) 

OannaAi.  Lav— BxcLuome  WmtHsis— Pa»c»- 
riLS— Taarr— HoiresT  Uibtiks— 
Fradsolikt  Iktbst. 

1.  The  Cailnre  In  a  criminal  case  to  exdnde  & 
certain  witness  under  tbe  general  rule  exdadinff 
witnesses  must  be  shown  to  be  ineJudidal  to  tiie 
appellant  by  showing  what  testimony  tiie  wit- 
ness heard,  or  it  will  not  be  considered. 

Z  A  dq>nty  aberilf  who  is  also  a  witness  In  a 
criminal  caae  may  be  reteased  by  the  court  from 
the  rule  eulndlng  witnasaea  from  the  court  room 
during  the  trial. 

8.  In  a  prosecution  for  catde  stealing,  a  ba 
of  sale,  br  whicb  defendant  conveyed  tbe  stolen 
animal,  whether  inteiuled  as  a  mere  mortgage  or 
as  an  absolute  canveTftnee,  is  admlaaible  as  a  ^r- 
cumstance  to  show  defeodanlfa  control  of  the 
animal  In  qneetlai  at  the  time. 

4.  In  a  prosectttion  for  cattle  stealing,  where 
the  evidence  la  wholly  circumstantial,  and  the 
defendant  may  or  may  not  have  had  assistance 
in  the  tiieft,  a  charge  npon  tbe  law  of  principals 
"that  aU  puties  are  principals  that  act  together 
In  the  commission  of  an  offense**  ia  not  prejudicial 
when  accompanied  by  an  instruction  that  tbe  de- 
fendant must  liave  engaged  in  taking  the  ani- 
mal as  a  principal 

fi.  Where  tbe  stolen  animal  showed  that  it 
had  been  ear-cropped  recently,  and  since  being 
stolen,  a  charge  to  the  effect  that  recent  posaes- 
lion  waa  the  only  inculpatory  evidence  in  the 
case  was  properly  refused. 

6.  Where,  m  a  proseeatlon  for  cattle  stealing. 
It  seems  that  the  defense  of  honest  mistake  was 
not  set  up  by  defendant  but  it  also  appears  tb&t 
but  for  certain  evidence  for  the  state,  the  de- 
fendant would  have  set  ap  snch  defease,  and 
tmm  the  record  It  appears  that  the  defendant 
intended  to  raise  such  defense,  but  it  waa  ren- 
dered unavailing  by  the  evidence  of  die  state, 
tliat  the  court  Siarged  upon  that  theory  Is  not 
error. 

7.  Where  the  court  instructs  the  jury  "tiiat 
before  they  could  convict  the  defendant  they 
must  ttelieve  that  the  animal  in  question  was  tlie 
property  of  D^"  the  Question  whethK  the  animal 
was  the  property  of  D.  or  tbe  defendant  is  pnv 
erly  submitted. 

8.  A  charge  that  In  order  that  there  be  a 
fraudulent  intent  the  party  taking  "must  know 
at  the  time  he  took  the  property  that  it  did  not 
belong  to  him,  and  that  he  took  it  intending  to 
dejn^ve  the  owner  of  Its  value,  and  to  approb- 
ate it  to  his  own  use  and  benefit,*'  snffldently 
guards  the  defendant  a  righta. 

AM>eal  from  district  court  Atascosa  conn^; 
M.  F.  Lowe.  Judge. 

0.  H.  Brite  waa  convicted  of  tbe  theft  of 
cattle,  and  he  appeals.  Affirmed. 

W.  T.  Merriwether  and  John  W.  Preston, 
for  appellant   Mann  Trice,  for  tbe  State. 

HURT,  P.  J.  Appellant  waa  convicted  <tf 
theft  of  cattle,  and  hia  ponlsfameut  aaacBHcd 
at  two  years'  confinement  in  the  penitentiary; 
hence  this  appeal. 

By  tbe  first  bill  of  exceptions  appellant 
complains  of  the  action  of  tbe  eonrt  In  per- 
mitting the  state  to  introduce  as  a  witness 
one  Jesse  Cook,  the  ground  of  bis  objection 
being  that  tbe  witnesses  Imd  been  placed  un- 
der tbe  rule,  and  that  Jeaae  Cook  had  not 
been  placed  mider  the  role,  bnt  bad  roualned 
in  tbe  court  room,  and  beafd.  tbe  testimony 
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of  otber  witnesses.  The  bill  discloses  that 
said  Codk  was  a  deputy  sheriff  at  the  time. 
It  1b  not  shown  how  many  witnesses  said 
Cook  may  bare  heard  testis  before  he  went 
on  the  stand;  so  we  are  imatde  to  determine 
whether  or  not,  even  it  he  had  not  been  a 
deputy  sheriff,  he  heard  any  testimony  that 
was  snggestlTe  to  him  In  glTing  his  evidence. 
We  think,  howeTer,  as  said  witness  was  a 
deputy  sheriff,  it  was  competent  for  the  court 
to  have  released  him  from  the  rule;  but,  aa 
stated,  the  bill  does  not  show  enough  to  even 
suggest  that  any  possible  Injury  could  have 
accrued  to  appellant  from  the  action  of  the 
court 

Appellant  objected  to  the  introduction  of 
parol  testimony  of  the  contents  of  a  bill  of 
sale  made  by  defendant  to  Avant  of  eight 
head  of  cattle,  Including  the  one  In  contro- 
versy. He  does  not  appear  to  have  objected 
to  said  instrument,  becaiise  its  loss  was  not 
sufficiently  accounted  for,  but  simply  on  the 
ground  that  said  blU  of  sate  was  Intended 
only  as  a  mortgage  or  security  for  the  money, 
and  was  not  a  final  consummation  of  the 
trade  by  which  the  animal  In  controversy 
was  sold  and  delivered,  and  that  same  was 
no  part  of  the  trade  which  was  finally  con- 
summated between  them.  We  do  not  con- 
sider the  objection  well  taken.  The  Instru- 
m^t  certainly  r^ted  to  the  animal  In  con- 
troversy; and,  whether  it  was  a  mere  mort- 
gage or  a  final  bill  of  sale,  It  was  a  clrcum- 
Etance  to  show  appellant's  control  of  the  ani- 
mal in  question  at  that  time. 

Appellant  objected  to  that  part  of  the 
cbai^e  of  the  court  which  Instructed  the  Jury 
as  to  the  law  of  principals.  Said  charge  Is 
to  the  effect  "that  all  parties  are  principals 
who  act  together  in  the  commission  of  an 
offense."  This  matter  was  first  presented 
in  a  bill  of  exceptions,  and  subsequently,  on 
motion  for  a  new  trial,  appellant  elaborated 
it.  The  second  paragraph  of  the  motion  for 
a  new  trial  objects  to  said  charge,  on  the 
ground  **that  said  charge  was  not  applicable 
to  any  phase  of  the  case,  as  the  witnesses 
Harrison  and  Poteet  were  not  principals,  and 
that  said  charge  could  have  applied  to  no 
one  else,  and  was  a  charge  on  the  weight  of 
evidence."  We  fall  to  see  how  a  charge  on 
principals  could  have  Injuriously  affected  ap- 
pellant; and  the  law  now  Is  that  a  charge 
given  must  not  only  be  erroneous,  but  it  must 
be  calculated  to  work  some  Injury  to  ap[>el- 
lant.  The  evidence  in  this  case  was  whoUy 
of  a  circumstantial  character,  and  defendant 
may  or  may  not  have  had  assistance  In  tak- 
ing said  head  of  cattle.  If  he  did,  and  this 
is  probable,  then  the  charge  was  proper.  If 
be  did  not  have  assistance,  then  the  Jury  were 
instructed  that,  before  they  could  convict 
him,  they  most  believe  that  he  took  the  ani- 
mal or  was  engaged  In  the  taking  as  a  prin- 
dpaL  Nor  do  we  believe  the  charge  could 
in  any  wise  be  considered  a  charge  upon  the 
weight  of  the  testimony. 

Appellant  contends  that  the  only  inculpa- 


tory evidence  against  him  was  recent  posses- 
sion, and  that  the  court  should  have  aptly 
and  properly  charged  the  law  upon  this  phase 
of  the  case.  We  do  not  believe  this  is  a 
case  depending  alone  upon  recent  possession. 
It  is  a  rare  thing  that  any  case  would  arise 
in  which  there  was  no  other  fact  save  recent 
possession.  The  circumstances  attending 
such  possession  would  generally  be  in  proof, 
and  serve  to  characterize  such  possession.  In 
this  case,  besides  the  fact  of  possession,  there 
are  a  number  of  other  circumstances,  to  wit, 
the  peculiarity  in  fiesh  marks  of  the  animal 
in  question,  the  fact  that  It  had  previously 
been  marked  with  a  crop  off  each  ear  thus, 
<X^X^'  Qud,  when  found  In  x>osRe3sion 
of  the  defendant,  this  mark  had  been  clianged 
thus,  i^!^ ,  which  all  the  witnesses  call  an 
underslope  and  overblt  In  the  left  ear,  and  a 
crop  and  underseren  in  the  right  ear;  the 
proof  for  the  state  showing  that  the  original 
mark  bad  been  cut  out  with  the  change,  ex- 
cept the  crop  off  the  right  ear,  which  appear- 
ed older  than  the  other  portions  of  the  mark. 
There  were  other  circumstances  in  this  case 
which  It  Is  unnecessary  to  enumerate.  So 
that  the  case  did  not  depend  entirely  ui>on 
the  Isolated  fact  of  recent  possession,  and  It 
was  not  necessary  for  the  court  to  chai'ge  up- 
on this  phase  of  the  case. 

Appellant  also  objected  to  that  portion  of 
the  charge  presenting  a  defense  of  honest 
mistake.  It  Is  true,  In  looking  at  the  testi- 
mony from  one  point  of  view,  the  question  of 
honest  mistake  might  not  be  considered  a  de- 
fense set  up  by  appellant;  but  we  apprehend 
tliat.  If  this  charge  had  not  been  given.  It 
would  have  been  urged  tliat  It  should  have 
been  given.  There  is  a  great  deal  of  testi- 
mony In  the  record  showing  the  similarity  in 
size,  age,  and  color  between  the  animal  claim- 
ed by  Williams,  and  which  it  Is  alleged  ap- 
pellant took  and  sold  to  Avant,  and  another 
animal,  which  appellant  claims  was  the  only 
one  he  sold  to  Avant,  and  which  he  claims 
was  the  calf  of  the  Salzman  cow,  which  he 
had  purchased  from  Adams;  and  but  for  the 
fact  that  the  state,  by  Its  witnesses,  showed 
that  the  calf  claimed  by  Williams  was  In  the 
possession  of  Williams  long  after  the  witness- 
es for  the  defendant  show  that  the  calf  of 
the  Salzman  cow  was  driven  up  by  them  and 
necked  to  another  calf  in  defendant's  pasture, 
there  would  be  some  difficulty  In  determining 
whether  or  not  these  calves  were  one  and  the 
same.  If  the  calf  taken  by  appellant  was  In 
fact  the  calf  of  Williams,  and  he  took  It  Into 
possession,  believing  at  the  time  that  It  was 
the  calf  of  the  Salzman  cow,  which  resembled 
the  Williams  calf  In  appearance,  then  he  had 
a  good  defense,  based  on  honest  mistake;  and 
It  does  appear  from  the  record  that  he  pro- 
jected this  defense,  but  that  It  was  cut  off 
by  the  state's  evidence,  aa  above  stated, 
which  showed  that  the  calf  taken  was  Wil- 
liams' calf,  and  that  It  was  taken  long  after 
it  Is  alleged  and  shown  by  appellant's  wlt- 
neraes  that  be  took  the  Salzman  calf.    If  the 
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Jury  had  not  believed  the  itate's  wltnesiet  to 
the  effect  that  they  saw  the  wnuanu  caU  In 
wnilaiDs*  pasture  long  after  appellant  claim- 
ed to  hare  gotten  his  calf  up,  tbm  defendant 
might  bare  snccessfuUy  urged  fhat  althongh 
the  proof  showed  be  had  sold  WllUama'  caXt 
to  Avant,  yet  he  had  made  an  honest  mistake, 
and  believed  that  it  was  the  calf  of  the  Salz- 
man  cow,  which  was  his  own,  and  that  he 
had  remarked  ftOa  calf  for  bis,  as  it  was  fol- 
lowing  hia  cow,  notwithstanding  at  the  time 
be  found  It  marked  in  the  mark  of  Williams. 

AK>eUant  also  complains  that  the  court 
failed  to  charge  upon  the  material  Issue  in 
the  case,  faaiMting  that  the  oidy  laane  in  tbe 
case  was  as  to  the  ownership  of  the  calf  In 
question.  He  says:  *^t  was  a  material  ia- 
soe  in  thla  ease  whetber  or  not  the  animal  al- 
leged to  have  been  stolen  was  the  property  of 
the  d^endant,  or  the  property  of  D.  T.  Wil- 
liams, and  the  court  nowhere  in  said  charge 
submits  this  issue  to  the  Jury."  Now,  the 
court,  Id  Its  general  charge,  instrncted  the 
Jury  "that,  before  they  conM  convict  the  de- 
fendant, th^  most  believe  that  the  animal 
In  question  was  the  property  of  D.  T.  Wil- 
liams," which,  of  course,  implied  that,  If  it 
was  defendant's  proper^,  they  conld  not  con- 
vict him.  The  court  specifically  Instrncted 
the  Jury  that,  in  order  that  there  be  a  fraudu- 
lent Intent,  liie  party  taking  "must  know  at 
the  time  when  he  took  the  property  that  It 
did  not  beltmg  to  him,  and  that  he  took  it  at 
the  time  Intmdlng  to  deprive  the  owner  of 
the  valoe  of  the  same,  and  to  appropriate  the 
same  te  bis  own  use  and  benefit"  Now,  If 
appellant  desired  any  more  specific  <^rge 
than  this  on  the  subject.  It  occurs  to  as  that 
he  should  have  asked  it  The  cha^^e  In 
question.  It  occurs  to  us,  sufficiently  guarded 
appellant's  right  in  this  respect  We  have 
examined  the  record  carefully,  and,  in  our 
opinion,  the  evidence  justifies  the  Terdlct,  and 
the  Judgment  Is  affirmed. 


BURT  V.  STATE. 

(Oonrt  of  Criminsl  Appeals  nt  Texas.  Dee.  2, 
1887.) 

MoaDaa— BviDSHOB— Htpotrbtiou.  Qubbtiox— 
lasunrr  is  Daniraa— lHSTHDonoir& 

1.  hypothetical  case  submitted  by  Ibe  state 

to  an  insanity  expert  need  not  embrace  all  the 
teRtimoQf  OD  the  subject;  defendant,  however, 
baring  the  right  to  submit  a  different  hypothetic^ 
al  case. 

2.  On  a  prosecution  for  murder  of  defendant's 

wife,  it  being  admitted  that  he  killed  her,  and 
the  dofonse  being  insanity,  BYidence  of  an  ex- 
clamation, "1  will  stand  this  thing  no  longer!" 
heard  in  meir  house  the  evening  before  tbe  mur- 
der, and  circumstantially  shown  to  have  been 
made  by  the  wife  to  defendant,  is  competent 
and  admissible  on  behalf  of  the  state. 

3.  An  instruction  that,  if  defendant  did  with 
malice  aforethought  "so  kill,  yoa  will  find  him 
guilty  of  murder  In  the  first  degree,"  following 
immediately  on  the  portion  of  the  charge  defin- 
ing murder  in  the  first  degree,  requires  the  kill- 
ing to  be  as  set  forth  in  such  preceding  portion. 


On  rehearing.  Denied. 

Vat  former  nport  see  40  8.  W.  1000. 

HUHT,  P.  J.  The  Judgment  In  thla  case 
waa  affirmed  at  the  Austin  term,  1897,  of  this 
court  <40  S.  W.  1000),  and  the  case  comes  be- 
fore us  now  on  motion  for  rehearing  by  the 
appelant  Di  the  original  opinion  we  dis- 
cussed the  qnest]<m  aa  to  whether  or  not  ex- 
pert opinion  conld  be  obtained  upon  a  par- 
tially stated  hypotbetlcftl  case,  this  qneeUon 
being  dlscnssed  with  r^erenoe  to  the  Mil  of 
exceptions  in  regard  to  the  testimony  of  Dr. 
T.  D.  Wooten.  The  same  subject  was  pre- 
sented in  a  UU  of  exc^tlona  in  regard  to  Uie 
testimony  of  Dr.  Davis.  We  disposed  ot  file 
question  preamted  In  the  UU  of  exce^tlmiB 
with  reference  to  the  testimony  of  Dr.  DaTls 
19^  reference  to  what  we  bad  said  in  regard 
to  the  Mil  of  exceptlfflu  aa  to  Dr.  T.  D. 
Woo  ten's  testimony.  Oomiael  tor  appellant, 
on  motion  for  rehearing,  insists  that  there  Is 
a  very  material  difference  In  the  bills  of  ex- 
ception. From  the  record  it  aroears  that 
Dr.  Wooten  was  Introduced  the  state,  and 
a  hypothetical  case  submitted  to  him,  and 
that  this  question  did  not  include  all  of  the 
evidence  bearing  upon  the  question  of  sa&* 
tty.  Dr.  Wooten  answered  the  question  that, 
In  his  oplnloQ,  defendant  was  sane.  After- 
wards the  state  asked  the  witness  his  opinioa 
based  upon  a  hypothetical  case  embodying 
all  the  evidence  in  the  case,  upon  which  the 
witness  expressed  the  aame  oididon  aa  upon 
the  state's  first  question;  that  la,  that  appe- 
lant was  sane.  Appellant  then  put  a  hy- 
pothetical question  to  the  witness  based  upon 
his  thecoy  of  the  case,  and  upon  which  the 
witness  answered  that  the  defendant  was 
Insane.  A  fnU  opportunity  wn^i  allowed  to 
get  the  opinion  as  to  the  defendant's  sanity 
based  upon  any  hypotheals  to  be  inferred 
from  any  evfdeuce  In  the  case.  The  objec- 
tion to  this  procedure  was  that  the  state  ob- 
tained the  witness*  opinion  upon  as  Incom- 
plete hypothetical  case.  Let  ua  cfmcede  for 
the  ai^nment  that  the  fall  case,  containing 
all  the  testimony,  offered  dther  by  the  state 
or  the  defendant,  must  be  onbraced  in  tiie 
hypothetical  case;  still,  If  thla  iraa  not  done, 
no  complaint  can  be  urged  by  appelant  In 
regard  to  the  testimony  of  Dr.  Wooten,  be- 
cause, after  the  defendant  had  submitted  bis 
bypothetlcal  case^  the  iritness  answwed  that. 
In  his  opinion,  the  appellant  waa  Insane.  Up- 
on no  ground  of  reason  or  common  sense 
could  appellant  be  heard  to  complain  of  thla 
matter  in  the  shape  presented  by  this  bllL 
Appellant  was  permitted  to  form  a  hypothet- 
ical case,  not  alone  upon  bis  testimony,  but 
upon  any  and  all  the  testimony  Introduced 
upon  the  trial.  When  the  whole  case  waa 
put  the  witness  answered  that  his  cq^nlon 
was  that  defendant  was  sane.  When  the 
defendant's  cnse.  based  upon  the  testimony 
offered  by  him,  was  put  to  the  witness,  he 
answered  that  defendant  was  Insane.  But 
it  villi  be  observed  that  the  bill  shows  that 
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the  state  submitted  the  whole  caae,  and  op- 
on  which  the  witness  answered  that  defend- 
Ant  was  sane.  We  cannot  comprehend  how 
appellant  can  complain  of  this.  As  to  the 
■contention  of  appellant  that  the  opinion  waa 
onl7  apon  a  partial  or  Incomplete  statement 
of  the  case,  we  will  treat  of  this  subject 
when  we  reach  the  bill  of  exceptions  per- 
taining to  the  testimony  of  Dr.  Davis. 

It  occnrs  hy  a  bill  of  exceptions  that  Dr. 
Darls  was  Introdnced  aa  an  expert;  that  the 
fltate  anbmltted  a  hypothetical  case,  baaed 
upon  Its  testimony  bearing  upon  the  question 
of  sanity,  and  obtained  the  answer  that  ap- 
pellant was  sane.  The  defendant  objected, 
because  all  the  testimony  bearing  upon  the 
question  of  sanity  was  not  embraced  In  the 
hypothetical  caae  pot  by  the  atate;  but  the 
bill  further  shows  that  the  defendant  then 
put  a  hypothetical  case  to  the  witness,  based 
upon  the  assumption  that  all  reasonable  In- 
ferences to  be  drawn  from  his  testimony 
were  true,  Including  the  fact  that  defendant, 
without  reason,  motlTe,  or  cause,  tiilled  hla 
wife  and  children,  upon  which  question  the 
■witness  answered  that,  upon  such  hypothe- 
Bis,  be  would  say  that  the  defendant  was  in- 
sane;  that  all  of  the  testimony  bearing  up- 
on the  question  of  sanity  was  embraced  In 
the  state's  hypothetical  question  and  the  de- 
fendant's hypothetical  question  combined. 

We  have  presented  to  us  the  question  dls- 
-cussed  in  the  original  opinion.  In  treating  of 
the  bill  of  exceptions  pertaining  to  the  testi- 
mony of  Dr.  Wooten,  which  is:  Can  the 
state  submit  a  hypothetical  case  which  does 
Dot  Include  all  the  testimony  bearing  upwi 
the  qnestiOD  of  sanity,  and  obtain  an  opinion 
from  the  expert;  or  must  the  question  pro- 
pounded contain  all  the  evidence  bearing  up- 
on the  question  of  sanity,  whether  introduced 
tay  the  state  or  the  defendant,  and  whether 
believed  to  be  true  or  false  by  the  state?  We 
hold,  as  we  did  in  the  original  opinion,  that 
the  state  can  formulate  a  hypothetical  case 
embracing  such  facts  bearing  upon  the  ques- 
tion of  sanity  as  It  deems  proper  and  com- 
petent, and  obtain  the  opinion  of  an  exi>ert. 
We  hold  that,  if  the  defendant  }p  not  satis- 
fled  with  the  hypothetical  case  submitted  by 
the  state,  he  has  the  privilege  at  submitting 
tils  case,  not  only  as  embraced  In  his  testi- 
mony, but  upon  any  and  all  testimony  Intro- 
•duced  on  the  trial.  Of  course,  if  the  case 
mbmltted  by  the  state  Is  unfair  and  unjust 
to  the  appellant,  the  court  will  correct  this; 
and  If  the  court  fails  to  do  so.  and  the  de- 
fendant proposes  to  submit  a  case  embracing 
all  the  facta  bearing  upon  the  question,  and 
he  Is  denied  this  right,  error  would  be  patoit. 

Becurrtng  to  the  biU  of  exceptions  pertain- 
ing to  the  testimony  of  Dr.  Wooten:  If  the 
last  proposition  be  correct,  the  state  was  un- 
der no  obligation,  and  was  not  required  to 
submit  the  full  case,  but  had  the  right  to 
submit  the  case  which  It  thought  was  sup- 
|K>rted  the  testimony,  &nd  was  not  bound 
to  submit  a  case  involving  testimony  be- 


lieved the  state  to  be  false.  And  we 
repeat  that  the  disposition  of  the  bill  of  ex- 
ceptions as  to  Dr.  Wooten's  testimony  dis- 
poses of  the  bill  of  exceptions  as  to  the  tes- 
timony of  Dr.  Davis;  for,  If  the  state  is  not 
tiound  to  embrace  all  the  testimony  bearing 
upon  the  subject,  then  It  was  not  required  to 
do  so  In  reference  to  Dr.  Wooten,  but,  after 
having  done  so,  appellant  had  no  right  to 
complain. 

Now,  we  have  this  question:  Is  It  neces- 
sary, in  submitting  a  hypothetical  case,  for 
the  state  to  include  every  particle  of  the  evi- 
dence bearing  upon  the  question  of  insanity, 
in  order  to  obtain  a  legal  answer  from  the 
expert?  If  so,  the  contention  of  the  appel- 
lant In  the  Davis  bill  of  exceptions  is  well 
founded;  for  that  bill  shows  tliat  the  opinion 
was  obtained  from  the  expert  upon  a  hypo- 
thetical case  that  did  not  embrace  the  theory 
of  the  defense,  and  did  not  embrace  all  the 
testimony  bearing  upon  the  question  of  san- 
ity. The  question  therefore  Is:  Must  the 
hypothetical  case  submitted  to  the  expert  in- 
clude all  the  testimony  bearing  upon  the 
question  of  sanity,  ttx  order  to  obtain  a  legal 
and  proper  answer  from  the  expert?  In  the 
original  opinion  we  discussed  this  very  ques- 
tion, and  held  that  It  was  not  necessary. 
We  have  seen  nothing  to  change  our  opinion 
upon  this  subject.  The  authorities  are  Just 
that  way.  But  it  Is  contended  by  counsel 
for  appellant  that  we  have  settled  the  law 
to  the  contrary  In  Webb  v.  State,  9  Tex. 
App.  400.  Leache  v.  State,  22  Tex.  App.  279, 
3  8.  W.  539,  and  in  Williams  T.  State  (Tex. 
Cr.  App.)  39  S.  W.  687. 

Now,  we  assert  that  the  question  here  dis- 
cussed has  never  been  presented  in  any  case 
before  either  the  court  of  appeals,  court  of 
criminal  appeals,  or  the  supreme  court  of 
this  state.  C!ounsel  for  appellant  cites  no 
case  decided  by  the  supreme  court,  but  relies 
upon  the  cases  of  Webb  v.  State,  Leache  v. 
State,  and  Williams  v.  State,  supra.  What 
was  the  question  before  the  court  In  Webb 
V.  State,  supra?  It  was  as  to  whether  or 
not  an  expert  could  give  his  opinion  unless 
he  had  heard  all  the  testimony  bearing  up- 
on the  question  at  issue.  It  was  not  a  case 
in  which  the  hypothetical  case  was  submit- 
ted to  an  expert  who  had  not  heard  the  evi- 
dence. The  question  arose  in  this  manner: 
Dr.  Stone,  witness  for  the  defendant,  heard 
all  the  testimony  Introduced  on  the  trial, 
and  gave  as  his  opinion  that  he  had  heard 
no  evidence  of  the  insanity  of  the  accused 
that  could  not  be  explained  by  other  causes, 
such  as  Indulgence  in  drinlc  or  debauchery. 
The  state,  upon  cross-examination  of  Dr. 
Stone,  asked  what  his  opinion  was,  based 
upon  the  testimony  of  the  witness  Pool.  Dr. 
Stone  answered  that  from  the  evidence  of 
Pool  alone  he  would  have  considered  Webb 
Insane,  and  believed  the  mind  of  defendant, 
at  the  time  the  particular  offense  was  com- 
mitted, to  be  more  or  less  disturbed  from 
some  cause,  bnt  not  to  the  extent  to  relieve 
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him  entirely  from  reflDoiulblUty.  In  pus- 
Inc.  the  court  say  "that  the  witness  had 
heard  all  the  testimony  in  the  case,  and  did 
not  believe  the  defendant  Insane.  This  opin- 
ion, founded  npon  the  whole  testimony,  must 
have  Included,  and  did  Include,  the  testi- 
mony of  the  witness  Po<d.  If  it  did,  then 
how  could  any  Injury  result  to  defendant  by 
asking,  and  tiiat,  too,  iq>on  cross-examina- 
tion, the  opinion  of  the  witness  upon  the 
testimony  of  Fool  alone,  we  confess  we  can- 
not conceive.  It  would  have  been  othei^ 
wise  If  the  export  hod  not  heard  and  formed 
his  opinion  npon  the  whole  case;  tbr  In  that 
case  the  qmatlon  and  answer  would  have 
been  not  only  Impropw,  but  illegal  and  Inad- 
missible." Now,  It  wlU  be  observed  that  in 
the  Webb  Case  the  hypothetical  a^wstton 
was  not  propounded  to  an  expert  who  had 
not  beard  the  testimony,  but  the  expert  had 
heard  aU  the  evidence.  It  may  be  Insisted 
that.  If  It  Is  necessary  for  the  expert  to  hear 
all  the  testimony  before  ^vlng  an  t^nion, 
therefore  It  Is  absolutely  necessary  that  the 
hypothetical  case  submitted  to  an  expert 
who  did  not  hear  the  testimony  must  em- 
brace all  the  testlmcHiy  bearing  upon  the 
question  of  sanity.  We  are  not  called  upon 
to  pass  upon  this  question;  but  the  reasons 
for  the  one  rule  will  not  apidy  to  the  other 
rule.  Take  the  most  enl^htened  expert, 
and  let  him  hear  all  the  testimony;  he  can 
arrive  at  a  correct  condnsion  as  to  the  san- 
ity of  the  accused;  and  at  the  same  time.  If 
called  upon  to  state  all  tilke  facts  fn>m  which 
he  malces  the  ctmcluslon,  he  would  most  gen* 
erally  fall.  The  impression  from  the  facts 
is  made  Us  mind,  without  the  ability 
to  produce  the  facts  in  the  statement  But, 
be  this  as  it  may,  the  question  invtAved  In 
the  Webb  Case  is  not  the  question  before 
us.  Mow,  it  is  true  that  Presiding  Judge 
White  In  that  case  states  that  the  full  case 
must  be  submitted,  and  he  asserts  that  all 
the  anthorltles  support  this  proposition.  We 
find  to  the  contrary,— that  the  overwhelming 
weight  of  authority  supports  the  proposition 
"that  the  state  has  the  right  to  submit  Ite 
hypothetical  case,  and,  If  the  accused  is  not 
satiafled  wltii  it,  he  can  state  his  hypothet- 
ical case."  This  proposition  Is  conclusively 
eataUlshed  hy  the  authorities  cited  In  the 
wlglnal  <vInlDn;  and,  in  addition  to  those, 
we  desire  to  dte  the  elaborate  opinion  In  tl» 
case  of  C<vle  v.  Com..  IM  Pa.  St.  117.  To 
be  more  explicit:  "Bach  side  has  the  right 
to  an  opinion  from  the  witness  upon  any 
hypothesis  reasonably  consistent  with  tlie 
evidence;  and.  If  meagerly  presented  in  the 
examination  on  one  side,  It  may  be  fully 
presented  on  the  other,  the  whole  examina- 
tion being  within  the  control  of  the  court, 
whose  duty  It  Is  to  see  that  It  Is  fairly  and 
reasonably  conducted."  Xow.  the  question 
presented  to  us  is  one  in  which  the  state 
presented  Its  theory  of  the  hypothetical  case 
to  the  expert.  (We  are  now  treating  of  the 
bill  of  exceptions  In  reference  to  Dr.  Davis* 


testlmonyO  The  state  bad  a  rlfht  to  select 
Us  theory  of  the  evidence,  and  to  base  a 
hypothetical  case  npon  that  state  of  facts- 
which  the  state  thought  to  be  tme.  The  de- 
fendant bad  a  right  to  submit  a  hypothetical 
case  iqKW  the  state  of  fncts  which  he  de- 
lleved  to  be  true.  Of  course,  if  the  state- 
ment of  a  hypothetical  case  for  the  state- 
was  unfair  ai^  unjnst  to  appellant,  and  ob- 
jections bad  been  raised,  the  court  would 
have  controlled  this  matter;  but  that  does- 
uot  appear  in  this  case.  It  would  be  almost 
Impossible  for  the  state  to  embrace  all  the 
testimony  Introduced  in  evidence  In  the  hy- 
pothetical case,  nithont  impressing  the  Jury 
with  the  fact  that  the  state  beUeved  that  aU 
of  the  evidence  and  drcnmstances  embraced 
In  the  case  were  In  £act  true.  This  would 
be  a  great  injuiy  to  the  state.  It  would  be 
In  the  nature  of  a  coneessltm  of  facta 
which  the  state  proposed  to  controvert  Nor 
woidd  it  be  Just  to  tlie  defendant  to  require- 
hlm  to  embrace  all  the  facts  in  Us  state- 
ment^those  wUcb  tended  to  show  sanity 
as  well  as  insanity ,-"When  he  did  not  believe 
the  testlmtoiy,  and  In  fact  proposed  to  Im- 
peach the  witnesses  swearing  to  the  facta 
tending  to  show  sanity  In  some  manner,  or 
to  show  that  they  were  unreasonable  and 
not  In  tect  truew  The  record  shows  that  a 
very  full  stotement  was  made  by  the  state 
presenting  Ito  theory  of  the  facto  beUeved  to 
be  true;  and  the  rectwd  also  shows  that  the 
def«idant  presented  Us  theory  of  the  case. 
This  being  so,  the  expert  was  in  possessloa 
of  the  whole  case  as  effectually  as  can  be 
presented  practically  upon  a  trial  of  a  case. 

In  the  Leache  Case,  supra,  the  q^xtSMtSoi^ 
was  in  regard  to  placing  the  experts  under 
the  rule.  It  appears  from  the  record  that 
the  experts  were  placed  under  the  rule,  and 
did  not  hear  the  tostimouy  of  Hie  other  wit- 
nesses. Leache  contended  that  this  was  re- 
versible error;  that  he  had  the  right  to  have 
the  experts  present,  so  that  they  might  hear 
the  testimony  In  order  to  give  an  opinion. 
Presiding  Judge  White  states  "that  It  waa 
not  shown  that  the  hypotitetical  case  pre- 
sented to  the  expert  was  defective  In  not 
submitting  til  the  facts  essential  to  an  In^- 
Ilgent  opinion;  nor  that  the  <q>inlon  waa 
such  as  would  have  been  glvoi  differently 
had  the  evidence  been  heard  directly  by 
these  witnesses,  and  their  c<mcludon8  drawn 
from  It  and  not  from  the  hypothetical  state- 
ments of  it  We  cannot  perceive  that  the 
discretion  of  the  trial  Judge  was  abused  In 
the  matter  to  the  prejudice  of  the  defendant: 
that  Is,  that.  In  placing  the  experts  under 
the  mle,  no  prejudice  therefrom  was  shown 
to  have  resulted  to  the  appellant**  That  was 
the  only  question  in  Judgment.  The  re- 
marks of  Judge  WUte  In  regard  to  the  role 
were  not  called  for  or  necessary  to  th ;  dis- 
position of  the  question  raised;  but  he 
stotes,  relying  upon  Goyle  v.  Com.,  IM  Pa. 
St  117,  "that  where  the  expert  has  not 
heard  the  evidence,  each  side  has  the  right 
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to  an  opinion  from  the  wttnew  upon  any 
bypotbesls  reasooal^  consistent  with  the 
erldrace;  and.  If  meagerly  preiented  In  the 
examination  on  one  aide,  It  may  be  fnllj 
presented  cm  the  other,  the  whole  examina- 
tion being  within  the  control  of  the  court, 
whose  6ntj  It  Is  to  see  that  It  is  fairly  and 
rensonaMy  conducted."  The  Question  In^ 
Tolred  In  the  Zjeache  Case*  supra,  was  sim- 
ply the  action  of  the  court  In  putting  the 
e^rts  under  the  rule^  and  all  of  the  ob- 
serratloiu  made  by  the  i^wsldlng  Judge  In 
regard  to  the  rules  which  control  In  subml^ 
ting  hypothetical  cases  to  an  expert  were 
dicta.  But  he  concedes  that  each  side  has 
tlie  right  to  an  oplnton  from  tba  wltneu  up- 
on  any  hypothesis  reasonably  consistent  with 
the  evidence.  This  concession  Is  made  In 
the  face  of  the  assertion  that  all  authorities 
agree  that  It  Is  Inadmissible  to  permit  an 
eagwrt  to  give  his  opinion  upon  anything 
short  of  aU  the  evidence  In  the  case,  whether 
he  has  personally  heard  It,  or  It  Is  stated  to 
falm  hypothetlcally. 

In  the  Williams  Oaae,  supra,  the  only  ques- 
tkm  before  the  court  was  as  to  the  admlsBl- 
blUty  of  the  testimony  of  Dr.  Armstrong,  an 
expert,  who  testified  that  be  had  heard  but  a 
part  of  the  testimony,  but  had  read  the  news- 
paper account  of  the  testimony  of  the  wl^ 
nesses  mi  the  question  of  Insanity  oa  the  prevl- 
OOB  trial  of  the  case.  The  court  thereiqwD 
stated  that  the  testimony  was  the  same  in  the 
present  trial,  and  permitted  the  witness,  over 
the  objections  of  appellant,  to  give  an  (pinion 
as  to  the  sanity  of  the  defendant  We  hdd 
In  that  case  tbat  the  newqnper  -  report  was 
nothb^;  but  heusay  testimony,  and  that  It  was 
not  competent  for  the  Judge  to  put  such  a 
hypothetical  case  to  the  witness.  We  stated, 
farther,  that.  If  tt»  newqnper  statement  was 
eliminated,  the  witness  was  not  antborlsed  to 
give  his  oidnlon  based  raly  on  havlfig  heard 
a  part  of  the  tesUmooy  of  the  witnesses.  So 
the  question  here  presented  was  not  raised  in 
said  case,  and  what  was  said  by  us  In  refer- 
ring to  the  Webb  and  Leadie  OsM,  supra, 
was  not  at  all  necessary  to  tbat  declsloa. 

We  misunderstood  the  bill  of  exertions  re- 
served to  the  testimony  of  Carrie  Sparks.  We 
thought  tbat  the  only  objection  urged  to  this 
testimony  was  that  It  was  not  In  nSmttal;  but, 
since  our  attention  has  beat  called  to  the  bill 
In  the  motion  for  rehearing;  we  find  that  the 
appellant  moved  to  extdude  tlie  evldaue  upon 
the  grounds,  condensely  stated,  of  Irrelevancy, 
that  i^pellant  was  not  shown  to  have  been  in 
the  houset  and  a  number  of  other  objectitms. 
We  thoefOre  have  the  question  as  to  whether 
or  not,  undw  the  circumstances  of  this  case, 
the  evidence  of  this  witness  was  admissible. 
When  we  look  to  the  record,  we  find  tiiat  the 
drcumatances  strongly  tended  to  sbow  that 
the  appellant  was  at  home.  The  evidence 
places  Mrs.  Burt  there,  as  well  as  defendant, 
a  short  time  after  the  exptesOim  was  heard. 
This  behig  the  case,  we  are  of  optailon  that  the 
testimony  was  admissible,  and  have  no  doubt 


of  its  relevancy.  It  wa>  comeded  In  tlw  av- 
gammt  of  appdlanfs  dounsel  that  defendant 
kilted  his  vrife  and  two  children.  About  this 
there  Is  no  question.  But  it  Is  oonteidBd  that 
the  evidence  of  this  witness  bears  strongly  on 
ttie  quertkm  of  sanity.  We  do  not  tmderstand 
It  In  that  way.  The  testimony  shows  tbat  Mrs. 
Burt  exdahned,  "I  wUl  stand  this  thing  n» 
longer!"  To  what  **thhig"  she  aUuded  Is  not 
disclosed.  Whether  it  was  the  111  treatmoit  of 
the  husband,  or  whether  it  was  the  Insane  con- 
duct of  the  defendant.  Is  not  shown.  The  ex- 
clamation may  have  been  made  because  of  the- 
strange  and  unnatiual  cmduct  of  an  insane- 
man,  or  might  have  been  Induced  by  the  111 
treatment  of  si^eUant  towards  his  wife.  We- 
are  left  la  the  daA  upon  this  subject  This- 
exdamation  could  not  have  been  made  by  the- 
Borvant,  for  she  was  not  at  home;  and  the  erl- 
dence  shows  no  other  female  there  except  Mrs- 
Burt  Appelant  Inidsts,  howevra,  tbat  the  evL- 
dence  foils  to  show  tbat  Burt  was  at  home. 
The  witness  heard  the  exclamation  after  T 
o'dodE  In  the  evening.  It  Is  shown  that  de- 
fendant was  there  between  8  and  9  o'do^. 
The  exclamation  was  made  at  his  home,  and 
the  conclusion  Is  reasonable  that  It  was  made 
by  his  wife  to  him.  Be  this  as  it  may,  appel- 
lant concedes,  and  the  unquestioned  facts  of 
the  case  demonstrate,  that  he  killed  his  wife 
and'diildren.  We  might  admit  but  we  do- 
not  the  incompetency  of  this  evidence;  and 
yet  no  possible  Injury  could  have  resulted  to 
qipeilant  It  Is  a  strained  oonduslon  that  tiie 
remark  made  by  the  female  in  the  house  tmdr 
ed  to  show  the  sanity  of  defendant  for,  as  be- 
fore stoted,  It  might  have  resulted  from  tt» 
insane  act  of  the  appellant  If  the  Jury  be- 
lieved, as  they  had  a  right  to  beUeve,  that  the 
exclamation  was  made  by  appellant's  wife  to 
defendant,  deady  the  evidence  was  admissible. 
If  they  did  not  so  bdleve,  then  no  harm  result- 
ed to  the  iWpeUant  If  the  Jury  believed  that 
tbe  appellant  was  Insane,  or  had  a  doubt  about 
It,  they  may  have  concluded  that  the  exdama- 
tlott  was  made  by  the  wife,  because  of  some 
misconduct  of  her  doanged  husband,  or,  if 
they  did  not  believe  he  was  insane,  that  the- 
remarks  were  made  because  of  tbe  lU  treat- 
ment of  the  defendant  We  axe  left  In  a  field 
of  qiecnlation,  but  we  cannot  perceive,  conced- 
ing the  taiadmlsslbllity  of  the  testimony  fur  the 
argummt  how,  under  the  facto  of  this  case, 
appellant  could  have  been  injured;  that  he 
killed  his  wife  and  children  being  a  conceded 
Csct  Xow,  it  must  reasonaUy  veifeai  that  the 
exclamation  testified  to  by  the  witness  Sparks 
tended  to  show  sanity,  and  nothing  else;  and, 
unless  this  Is  made  to  appear,  no  Injury  could 
have  resulted.  But  we  are  of  opinion  that  the 
evidence  was  admissible,  taidq^endffiat  of  these 
considerations. 

The  court  laatructed  tbe  Jury  upon  the  sub- 
ject of  express  malice  as  follows:  "(8)  Bx- 
preas  malice,  which  Is  ahsolnbdy  essential  to 
omstltnte  murder  In  Qie  first  d^ree,  exlsto 
where  one,  with  sedate,  deliberate  m^  and 
formed  design,  unlawfully  kUls  another.  (T> 
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When  an  unlawful  kUUng  Ig  established,  the 
condition  of  the  mind  of  the  partr  fclUliiff,  at 
the  time,  Just  before  and  just  after  the  klUin^, 
Ib  an  Important  conBlcteradon  In  determining 
the  grade  of  the  homicide;  and.  In  determining 
whether  mnrdor  has  been  committed  with  ex- 
press malice  or  not,  the  Important  questions 
ftir  a  Jury  to  consKler  are:  Do  the  tacts  and 
circumstances  In  the  case  at  the  time  of  the 
kllllDg,  and  before  and  after  that  time,  haTlng 
connection  with  or  relation  to  It.  famish  satls- 
factOTj  evidence  of  a  sedate  and  d^berate 
mind,  on  the  part  of  the  person  killing,  at  the 
time  be  does  the  act?  And  do  these  facts  and 
drcnmstanoes  show  a  formed  design  to  tske 
the  life  (tf  the  poson  slain,  or  to  Inflict  on  him 
some  serlons  bodily  harm,  which,  in  its  nec- 
essary and  probable  consegneDces,  may  result 
In  his  death?  Or  do  the  facts  and  cbxnunstan- 
cee  in  the  case  show  such  a  goiezal  reckless 
disregard  of  himian  liffe  as  necessarily  Includes 
the  formed  design  against  the  life  of  the  per- 
son alalu?  If  th^  do,  the  Ulllng,  if  It  amomits 
to  mmder,  wUl  be  tqion  ez[n»8  malice,  (fft 
In  order  to  wamnt  a  verdict  of  murder  In  tiie 
first  degreCi  malice  must  be  shown  by  the  erl- 
deuce  to  have  existed;  mat  Is,  the  jmy  most 
be  satisfied  from  the  evidme^  beyond  a  rea- 
sonable doubt,  that  the  klUIng  was  a  consum- 
mation of  a  previously  fbrmed  design  to  take 
the  life  of  tbe  pecson  killed,  and  that  tbe  de- 
sign to  Iclll  was  formed  ddlberately  with  a 
sedate  mhid,-that  is,  at  tihe  thne  when  the 
mind  of  the  perstm  killing  was  stif-poaaessed 
and  capable  of  cantempIaUng  the  consequences 
of  tike  act  proposed  to  be  done.  There  is,  lu>w- 
ever,  no  d^nite  space  of  time  necessary  to  in- 
tervene between  the  formed  de^n  to  kill  and 
the  actual  killing.  A  shigle  moment  of  time 
may  be  snffldent  All  that  Is  reqtHred  la  that 
the  mtod  be  cool  and  deliberate  hi  forming  Its 
purpose,  and  that  the  des^  to  kill  Is  formed 
while  the  mind  is  In  such  calm  and  sedate  con- 
dition. ^  When  the  evidence  satiafles  the 
mind  of  the  Jury,  beyond  a  reasonable  doubt, 
that  the  killing  was  the  result  of  a  previously 
formed  design  by  the  defendant  to  km  de- 
ceased, and  that  the  design  was  formed  when 
the  mind  was  calm  and  sedate,  and  capable 
of  contemplating  tiie  consequencea  of  the  act 
proposed  to  be  done  by  him,  and  such  klUing 
Is  further  shown  to  have  been  unlawful  and 
done  with  malloe,  then  the  bconldde  is  mur- 
der in  the  first  degree,  and  your  verdict  should 
be  reidered  accordli^ly.  (KQ  To  warrant  a 
conviction  of  murder  In  the  first  degree,  the 
Jury  must  be  satisfied  by  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant,  before 
the  act,  deliberately  formed  the  design  with  a 
calm  and  sedate  mhid  to  kill  the  deceased; 
that  ho  selected  and  used  the  weapon  or  In- 
strument or  mefins  reasonably  sufficient  to  ac- 
complish the  death  1^  the  mode  and  manner 
of  its  use.  The  act  must  not  result  from  a 
mere  sudden,  rash,  and  Immediate  design, 
springing  from  aa  Inconsiderate  Impulse,  pas- 
sion, OS  excitement,  liowever  unjustifiable  and 
unwarrantable  It  may  be.  (11)  Xoir,  If  you 


bdleve  from  the  evidence,  b^ond  a  reasonaUe 
doubt,  that  the  defendant.  Bugene  Burt,  In 
Travis  county,  state  of  Texas,  un  or  about 
July  24.  188^  as  charged  in  Uie  Indictment 
unlawfully,  with  malice  aforethov^t,  with  a 
sedate  and  deliberate  mind  and  formed  design 
to  kin,  did  kUl  Anna  U.  Burt,  by  then  and 
there  striking,  beating,  and  wounding  the  said 
Anna  M.  Burt  npcm  her  head  and  foce  wiOi  a 
hatchet  and  some  heavy  Instrument  thereby 
fracturing  the  skull  and  the  bones  of  the  face 
of  said  Anna  M.  Burt,  and  by  then  and  there 
tying  dgbtly  around  the  throat  and  neds.  of 
uid  A""*  M.  Burt  a  t>* rwiirAtt»h tof ^  thereby 
strangling  and  suffocating  the  said  Anna  M. 
Burt,  and  by  thai  and  there  wrapping  around 
the  head  and  body  of  said  Anna  M.  Bnrt  a 
blanket,  and  securely  tying  same  thereon  with 
rope,  and  then  and  there  throwing  said  Anna 
M.  Burt,  so  wrapped  and  tiled,  in  a  dstem  par- 
tially filled  with  water,  sufficient  to  submerge 
the  body  of  said  Anna  M.  Burt;  or  tf  the  said 
defendant  did,  with  malice  aforetiiottg^t,  so 
kill  said  Anna  M.  Bnrt,  by  either  one  or  by 
all  of  the  means  above  ammerated,— you  will 
find  the  defendant  guilty  of  murder  in  the 
first  degree,  end  so  state  in  your  verdict,  and 
fix  hto  punishment  at  death  or  confinement  hi 
the  state  penitentiary  for  life,  as  you  may  de- 
termine and  state  in  your  verdict** 

Oonnsel  for  appellant  ol^ects  to  tiiat  portion 
of  the  diarge  whidi  reads  as  fbliows:  "If  the 
said  defendant  did,  wiOi  malice  afoietliought 
so  kill  said  Anna  M.  Burt,  you  wUl  find  the 
defendant  guilty  of  murder  In  the  first  degree." 
It  Is  Insisted  that  this  charge  authratsed  a  ver- 
dict of  murder  In  Qie  first  d^;ree,  vjfoa  a  state 
of  case  whldi  demanded  a  verdict  of  murder 
In  the  second  degree.  We  do  not  so  tinder^ 
stand  the  charge.  It  hss  reference  direct^  to 
the  preceding  portions  of  the  cdiarge,  which  In 
a  remarkatdy  clear  and  explicit  manner  de- 
fine murder  in  the  first  d^ree^  No  juror  with 
tiie  least  d^pree  of  intelligence,  under  the 
diarge  gtvea  In  this  case,  oould  condude  that 
the  verdict  of  murder  in  the  flret  degree  could 
be  rendered  unless  It  was  established  beyond 
a  reasonable  doubt  by  the  evidence  that  the 
accused,  with  a  calm  mind  and  formed  design, 
deliberately  killed  his  wife.  This  portion  of 
the  chaige  has  reference  to  the  charge  preced- 
ing it  end,  whoi  It  says  **8o  UD,"  tt  means, 
and  of  necesssity  means.  In  tiie  manner  and 
condition  of  mind  as  set  fbrth  In  the  precedlnp 
portions  of  the  charge.  However,  time  was 
no  objectitm  to  the  charge;  and,  ttds  bdng  the 
case,  the  rule  is  that  it  must  have  been  cal- 
culated to  Injure  tiie  rights  of  fiie  accused. 
This  proposition  Is  supported  by  any  number 
of  cases,  the  leading  case  betog  Bteh<9  State, 
43  Tex.  390.  Tested  by  tiite  rule,  vras  appel- 
lant Injured?  As  we  said  In  tiie  original  opln- 
km.  there  is  no  murder  hi  the  second  d^sne  hi 
this  case.  The  learned  connsd  of  appdtant  hi 
argument,  admitted  that.  If  ttie  accused  was 
sane,  he  was  guilty  of  murder  upon  express 
malice.  If  this  be  true,— and  It  Is  absolutely 
true,— thea  no  possible  Injury  could  have  xe- 
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suited  from  this  cba^,  If  the  appellant's  con- 
struction be  correct 

It  ]a  insisted  by  counsel  for  appellant  that, 
If  we  affirm  this  Ju^ment,  it  will  be  contrary 
to  law,  and  contrary  to  the  previous  decisions 
of  this  court.  If  contraiy  to  law,  this  Judg- 
ment ought  not  to  be  affiimed.  If  contrary  to 
jprevlons  decisions,  and  those  decisions  are 
wxong,  being  correct  In  all  other  respects,  the 
judgment  ought  to  be  affirmed.  It  Is  not  con- 
tended by  counsel  that  a  change  of  opinion  has 
wrought  a  It^al  injury  to  appellant,  in  mislead- 
ing him  so  as  to  deprive  him  of  a  legal  de- 
fense. Nothing  of  this  sort  is  Intimated.  We 
have  discussed  the  cases  referred  to  by  appel- 
lant In  which  be  insists  that  we  have  laid  down 
a  different  rule  In  regard  to  the  testimony  of 
an  expert  We  hare  shown  that  no  case  con- 
tains the  question  here  raised.  We  have  shown 
that  in  the  Webb,  Leache,  and  Williams  Cases, 
supra,  the  observations  of  the  court  were  mere 
dicta.  But  concede,  for  the  argument,  that 
this  court  has  changed  Its  opinion  (which  is  not 
the  case);  If  we  are  correct  now,  the  appel- 
lant has  no  right  to  complain,  he  having  been 
misled  In  no  manner  calculated  to  deprive  him 
of  a  legal  defense.  But,  as  we  have  before  ob- 
served, the  qqestlon  In  regard  to  the  manner 
of  obtaining  the  opinion  of  an  expert  has  never 
been  presented  to  this  court  In  the  shape  pre- 
sented in  thia  case.  There  has  been  no  change 
of  opinion,  but  there  has  been  dicta,  which  Is 
not  supported  by  the  authorities.  We  have 
given  this  record  a  most  careful  examination. 
In  the  Ugiit  of  tbe  consequences  of  the  verdict, 
and  are  thoroughly  aware  of  the  fate  pending 
over  tlie  appellant  and  would  not  hesitate  to 
reverse  the  Judgment  If  we  thought  appellant 
bad  been  deprived  of  a  legal  right;  but  we 
bare  found  nothing  In  the  record  tending  re- 
motely to  show  that  appellant  has  been  de- 
prived of  a  legal  right  The  evidence  is  amply 
sufficient  In  fact  conclusive  of  the  guilt  of  the 
accused;  the  verdict  of  the  Jury  is  supported 
beyond  all  question  by  the  evidence;  and  we 
have  found  nothing  In  the  record  authorizing 
this  court  to  reverse  the  judgment.  The  mo- 
tion for  rehearing  filed  1^  appellant  Is  over- 
roled,  and  the  Judgment  affirmed. 

(Dec.  IB,  1887.) 

DAVIDSON,  J.  I  concur  In  tbe  conclu- 
sions reached  oy  the  Frasidhig  Judge.  As  to 
whether  the  bill  of  exceptions  In  regard  to  the 
testimony  of  the  expert  witness  Dr.  Davis  is 
complete,  so  as  to  raise  the  question  at  Is- 
sue, I  simply  quote  the  qualification  of  the 
trial  Ju^e  to  said  bffi:  "The  evidence  In  the 
case  was  very  volumhious,  and  in  part  contra- 
dictory. The  fact  of  the  killing  itself,  re- 
lied on  by  the  defense  as  one  of  Its  strongest 
if  not  only,  ground  showing  insanity,  was  one 
of  the  disputed  facts  in  the  case,  provable 
only  by  circumstances,  and  It  was  impossible 
to  form  a  hypothetical  case  assuming  all  the 
evidence  In  tbe  case  to  be  true,  because  there 
was  no  direct  evidence  of  the  killing,  and  said 
testimony  was  contradictory  In  part;  and  tbe 


court  stated  to  counsel  that  tbe  state  would 
be  allowed  to  state  a  hypothetical  case  based 
upon  the  assumption  that  her  testimony  was 
tm^  and  embracing  all  the  evidence  for  tbe 
state,  and  to  ask  the  opinion  of  the  witness 
based  upon  such  hypothesis;  and  that  the 
defendant  would  be  allowed  to  state  a  hypo- 
thetical case  based  npon  tbe  assumption  that 
his  testimony  was  all  true,  and  on  all  reasona- 
ble inferences  to  be  drawn  from  such  testi- 
mony, and  to  express  his  opinion  based  upon 
such  hypothetical  case.  The  state  mbraced 
an  Its  testimony  in  Ite  hysiotheUcal  question, 
and,  upon  the  assumed  truth  of  said  question, 
the  witness  stated  his  opinion  that  defendant 
was  sane.  The  defendant  then  put  its  hypo- 
thetical case  to  witness  based  on  the  assump- 
tion that  all  hfs  testimony  was  true,  and  bas- 
ed on  the  assumption  that  all  reasonable  In- 
ferences to  he  drawn  from  his  testimony  were 
true,  including  the  fact  that  defendant,  with- 
out reason,  motive,  or  cause,  killed  his  wife 
and  chlldr^  upon  which  question  wltn^  an- 
swered that  upon  such  hypothesis  he  would 
say  the  defendant  was  insane.  All  the  evi- 
dence was  embraced  and  Included  In  the 
state's  hypothetical  question  and  defendant's 
hypothetical  question  combined."  It  will  be 
seen  from  this  statement  of  the  judge  that 
two  hypothetical  questions  were  stated,— one 
based  upon  the  evidence  for  the  state,  and 
the  other  based  upon  the  evidence  for  the  de- 
fendant. The  expert  witness  answered  upon 
the  state's  hypothetical  question  that  the  de- 
fendant was  sane,  and  upon  the  hypothetical 
question  put  by  the  defendant  that  lie  was  In- 
sane. Taking  these  answers,  we  are  forced 
to  the  conclusion  that  the  testimony  was  not 
only  Incongraous  and  contradictory,  but  led 
the  mind  of  the  expert  to  two  different  con- 
clusions. Under  such  a  state  of  case,  It  Is 
evident  that  a  hypothetical  case  embracing  all 
the  facts  adduced  on  the  trial  In  this  respect 
could  not  be  answered  by  the  witness  without 
first  having  decided  In  his  own  mind  the  cred- 
ibility of  the  witnesses  testifying  to  such  facts. 
This,  of  course,  he  could  not  do.  The  credi- 
bility of  the  witnesses  and  the  weight  to  be 
given  their  testimony  In  this  state  Is  entirely 
within  the  province  of  the  jury.  Then,  we 
have  the  question  as  stated  In  the  opinion  of 
the  Presiding  Judge  sharply  presented,  because 
no  hypothetical  question  was  put  to  the  wit- 
ness covering  the  entire  testimony  adduced  In 
relation  to  Insanity.  The  question,  then,  is 
as  to  whether  the  expert  witness  can  be  ask- 
ed hypothetical  questions  involving  the  differ- 
ent theories,  without  requiring  him  in  one 
question  to  pass  upon  all  the  testimony  addu- 
ced. It  Is  conceded  by  Judge  Henderson  that. 
If  the  testimony  Is  Incongruous  and  contradic- 
tory, hypothetical  questions  can  be  asked,  pre- 
senting the  different  theories,  and  the  wit- 
ness be  required  to  state  his  opinion  on  each. 
I  agree  vrith  tbe  Presiding  Judge  that  this 
can  be  done  in  either  event  whether  the 
facts  are  disputed  or  not.  If  this  were  not 
true,  there  would  be  endless  confusion  and 
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intennlnable  dlaciuahKi  u  to  vbaX  an  the 
facts,  or  whether  the  facts  are  Incongmoiu 
or  not  Tb&t  ttie  bypothetlcal  qnestioiiB  may 
be  pot  to  the  wltneases  In  this  manner  Is  Bas> 
talned  by  the  weight  of  authority,  and  Is  the 
sounder  rule.  Di  support  of  this  xvoposltlon, 
I  refer  to  Shlrl^  t.  State  (Tex.  Or.  App.)  80 
S.  W.  267:  Xonea,  Br.  f  372,  and  notes  for  col- 
lated authorities;  Steams  Field.  90  N.  Y. 
640;  Harnett  t.  Oarrey.  66  N.  Y.  t(41;  Mercer 
T.  Yoee,  67  N.  Y.  56;  FalrchUd  Bascontb, 
S6  Tt  398:  People  t.  Augsbuiy,  97  N.  Y. 
SOI;  Oultetman  Steamship  Ga,  83  N.  Y. 
358;  Goyle  t.  Com.,  104  Pa.  Bt  117;  PIdcock 
T.  Potter.  68  Pa.  St  842:  State  r.  Kllnger, 
46  1^0.  224;  Bute  T.  Hayden,  SI  Yt  296; 
fiteph.  Dig.  Bt.  p.  lOB,  note.  Mr.  Jraies,  In 
his  work  on  Evidence  (section  373),  thus 
states  the  question:  "The  facts  are  generally 
In  dispute,  and  It  is  auffldent  U  the  qnestioB 
fairly  states  sncSi  tacts  as  the  proof  of  the 
■examiner  tends  to  establish,  and  fairly  pre- 
aents  his  claim  or  theory.  It  cannot  be  ex- 
pected tiiat  the  Interrogatory  wUl  Include  the 
proofs  w  theory  of  the  adversary,  since  this 
would  require  a  party  to  as&tune  the  truth 
of  that  which  he  generally  denies."  He  Is 
here  discussing  the  practice  of  putting  hypo- 
thetical questions.  If  one  side  falls  to  In- 
-clude  all  Ihe  testimony  In  the  hypothetical 
question,  the  other  may  go  Into  tbe  matter 
fully  on  cross-examination.  This,  under  all 
circumstances,  will  get  the  matter  fairly  be- 
fore the  Jury;  and  such  a  practice  la  com- 
mended by  the  authorities  I  have  examined 
on  the  question.  See,  also,  (Goodwin  v.  State, 
!Ml  Ind.  5S0:  and  there  are  other  cases  In  In- 
fliana  to  the  same  effect 

HENDERSON,  J.  I  agree  to  the  eondu- 
elon  reached  by  a  majority  of  the  court  In 
tbia  case,  but  I  disagree  aa  to  tbe  role  of 
practice  therein  laid  down  with  reference  to 
propounding  to  an  expert  a  hypothetical  case. 
I  do  not  concede,  aa  contended  for  by  counsel 
for  appelant  that  the  rule  has  ever  hereto- 
fore been  laid  down  by  this  court  The 
question  was  more  nearly  Involved  in  tbe  case 
of  Webb  V.  State,  0  Tex.  App.  4M),  than  In 
^tber  tbe  Leache  Case  or  the  Williams  Case; 
bat  an  examination  of  even  the  Webb  Case 
falls  to  disclose  that  ttie  question  was  prop- 
eriy  btfore  the  court  Judge  White,  however. 
In  rendering  the  oi^on  In  that  case,  appears 
to  have  so  conceived  It  and  discussed  the 
question,  and  stated  the  rule  to  be  that  In 
propounding  a  hypothetical  question  to  an  ex- 
pert on  tbe  questton  of  Insanity,  all  the  erl- 
-dence  developed  on  the  trial  should  be  em- 
braced In  the  hypothetical  question  put  to  a 
party's  expert  witness.  Tbe  opinion  of  the 
Presiding  Judge  discusses  the  matten  involved 
In  said  cases,  and  I  will  no  further  refer  to 
them,  save  to  suggest  that  I  cannot  under- 
stand bow  counsel  for  appellant  so  strenuously 
insists  In  his  motion  for  rehearing  that  he 
was  misled  by  the  decision  In  the  Williams 
Case  aa  to  the  rule  laid  down  In  propound- 


ing a  hypothetical  qneetioa  to  an  expert  when 
the  WUUams  Case,  at  the  time  tbe  Bmt  Osae 
was  tried,  had  not  then  been  decided  by  this 
court  The  question  as  to  tbe  proper  Inter- 
rogatory to  he  fHTopoanded  to  an  expert  wit- 
ness was  not  before  the  court  In  the  WHllams 
Case,  and  what  was  said  on  the  subject  In 
that  case,  on  a  careful  reading,  would  ob- 
vloualy  q>pear  to  the  l^al  mind  to  he  merely 
dicta.  Besides,  as  above  stated,  the  Burt 
Case  was  tried  in  the  district  court  of  Travis 
county  on  the  27th  day  of  November,  1896. 
while  the  Williams  Case  waa  not  decided  by 
this  court  untU  March  27,  1887;  so  It  Is  ab- 
Bf^ntely  Impossible  that  counsel  could  have 
been  at  all  influenced  by  anything  that  was 
■aid  In  the  Williams  Caee. 

1  wonld  here  call  attention  to  tbe  case  of 
Shlriey  V.  State  (Tex.  Gr.  AppO  36  8.  W.  2G7, 
decided  1^  this  court  on  the  l(Hh  of  June. 
1896.  The  opinion  in  said  case  would  indi- 
cate that  this  very  question  had  come  direct- 
ly before  this  court  In  the  decision  of  that 
case,  and  the  opinion  would  appear  to  lay 
down  a  different  role  than  that  oKxtended  for 
by  appelant  I  quote  from  the  opinion  aa 
follows:  "Upon  the  trial,  counsel  for  the 
state  submitted  to  the  two  lAysldans,  Q.  B. 
Beaumont  and  C.  M  Alexander,  a  hypothet- 
ical case.  The  pbystdans  gave  aa  th^r  oi^ 
ton  that  the  appellant  was  not  oiUy  sane, 
but  that  he  was  feigning  Insanity.  Counsel 
for  appellant  objected  to  this  opinion,  because 
the  hypothetical  case  was  not  foil,  and  did 
not  Indude  the  testimony  introduced  the 
appellant  tending  to  show  Insanity.  This  ob- 
jection was  not  wdl  taken.  If  not  satisfied 
with  the  hypothetical  case  sutnnltted  to  the 
doctors  by  counsel  ftir  the  state.  It  was  the 
duty  of  the  counsel  for  appelant  to  submit  a 
case  made  up  of  all  the  testimony.  Again, 
the  opinion  of  the  doctors  was  not  based  upon 
the  testimony  that  they  had  heard  alone;  but 
they  bad  made  examlnaUons  of  the  appellant, 
had  observed  his  conduct  and  title  <q>lnion  was 
based  upon  tbe  evidence  ddlvered  by  tlie 
wltneases  and  their  personal  observation  of 
the  conduct  of  the  appellant"  On  an  hispec- 
tion  of  that  record,  it  win  ajfpear,  as  suggest- 
ed in  the  latter  part  of  said  opinion,  that  the 
experto  were  examined  upon  the  hypothetical 
case  put  In  connection  with  their  personal 
lamination  of  the  ai^Mllant  and  their  ot>- 
servatton  of  his  conduct  I  thhik  it  may  be 
said  that  the  question  to  be  inropounded  to 
one's  expert  witness  upon  a  hypothetical  case 
was  not  fairly  Involved  In  the  Shlrl^  Case. 

After  an  examination  of  all  the  authorities 
which  are  acces^ble,  I  think  the  true  rule  on 
this  subject  is  simply  this:  that  when  tbe 
issue  of  insanity  Is  gone  Into,  and  testimony 
Is  Introduced  upon  that  question,  and  an  ex- 
pert Is  Introduced  by  a  party,  and  a  hypo- 
thetical question  is  propounded  by  such  par- 
ty to  such  witness,  he  should  embrace  In 
such  hypothetical  question  all  the  facta  that 
have  been  developed  In  the  evidence  bearhig 
upon  that  Issue  which  are  not  Incongruous 
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■axiH  wbich  arft  not  dlBpated.  If  any  facte 
*ire  Incongmoua  or  are  disputed  by  Mm,  of 
-conrse  be  would  be  authorized  to  omit  snch 
tacts;  and,  on  cross-examination,  tbe  opposite 
party  could.  If  he  saw  fit,  In  addition  to  the 
hypothetical  question  pnt  by  the  party  Intro- 
■ducing  the  wltnras,  propound  a  hypothetical 
case  of  his  own,  and  add  thereto  such  other 
facts  as  may  have  been  omitted  by  the  op- 
posite party,  and  which  might  occur  to  him 
to  be  materlaL  EHther  party  should  be  au- 
thorized to  propound  hypothetical  cases  em- 
bradng  the  disputed  facts;  that  is,  each  par- 
ty would  embrace  the  facts  believed  by  him 
to  be  true  which  may  be  disputed  by  his  ad- 
versary. Such  a  coarse  seems  to  me  to  be 
traught  with  fairness.  See  Busw.  Insan.  | 
-263;  Davis  t.  State,  35  Ind.  496;  Goodwin  t. 
State,  06  Ind.  550;  FalrchUd  t.  Bascomb,  35 
Vt.  398;  Hathaway  v.  Insurance  Co.,  48  Vt 
335;  Steph.  Dig.  Ev.  p.  106,  and  note.  Authori- 
ties can,  of  course,  be  found  to  the  contrary, 
and  some  of  them  go  to  the  extent  of  au- 
thorizing a  hypothetical  question  to  be  pre- 
sented to  an  expert  embracing  only  such 
facts  as  a  party  desires  to  present.  See 
•Coyle  T.  Com.,  104  Pa.  St  117,  and  Steams  v. 
Field,  90  N.  T.  640. 

It  occurs  to  me  that  the  rale  above  stated 
48  not  only  supported  by  the  best-considered 
authorities,  but  that  it  Is  logical.  All  of  the 
facts  which  are  adduced  In  evidence  bearing 
■upon  tbe  issue  of  insanity  are  a  part  of  the 
defendant's  character  in  that  respect  Cer- 
tainly, all  of  the  undisputed  facts  pertain  to 
him,  and  aerre  to  shed  light  upon  bts  char- 
acter with  respect  to  his  sanity.  Now,  if 
the  evidence  contained  a  great  many  facts  in- 
■dicatlng  eccentricity  of  character,  and  a  few 
■of  these  are  culled  out  and  put  to  an  expert, 
he  might  say  that  they  did  not  necessarily  In- 
-dicate  insanity  of  the  defendant;  whereas. 
If  all  the  eccentric  facts  are  presented  to  the 
«xpert,  he  might  say  that  they  clearly  Indl- 
■cate  Insanity.  If,  moreover,  the  record  em- 
braces a  great  number  of  facts,  some  Indi- 
cating sanity  and  others  Insanity,  add  the 
•facts  Indicating  insanity  alone  are  presented 
-to  an  expert,  he  might  say  that  the  party 
was  insane.  On  the  other  hand,  if  only  the 
-facta  indicating  sanity  are  submitted  to  tbe 
ex^rt,  he  might  unhesitatingly  say  that  the 
party  was  sane;  whereas,  if  all  the  facts  hi 
combination  are  submitted  to  the  expert  in 
<the  bypotbetlcat  question,  he  might  say  that 
they  indicated  his  sanity  or  Insanity,  as  the 
case  may  be.  What  I  mean  to  Ray  Is  this: 
That  when  all  of  the  facts  In  evidence  bear- 
ing upon  the  Issue  of  the  Insanity  of  the  de- 
fendant -are  undisputed,  and  the  expert  Is 
adduced  by  the  state  to  respond  to  a  hypo- 
thetical question  put,  that  question  should. 
In  common  fairness,  embrace  ail  the  facta. 
This,  In  concrete  form,  alone  constitutes  his 
cliaracter  for  sanity  or  insanity,  and  the 
opinion  based  upon  all  the  facts  can  alone 
shed  any  light  upon  the  question  or  be  of  any 
-service  to  -tiie  jury.   While  I  believe  this  to 


be  the  correct  role,  yet  it  by  no  means  fol- 
lows that  a  case  ought  to  be  reversed  where 
fhlB  method  of  propounding  a  hypothetical 
case  has  not  Ijeen  followed;  and  I  would  not 
be  understood  as  holding  that  any  case  ought 
to  be  reversed  because  a  proper  hyiwthetlcal 
question  is  not  put  In  the  first  instance  by  a 
party  calling  an  expert,  where  full  oppor- 
tunity Is  afforded  the  opposite  party  for 
cross-examining  that  witness.  Much  less 
would  I  agree  that  the  opposite  party  may  ob- 
ject to  a  hypothetical  question  on  the  grotmd 
that  It  does  not  embrace  all  the  facts,  and 
conceal  from  his  adversary,  or  refuse  to 
state  for  the  benefit  of  his  adversary,  such 
facts  as  are  not  embraced  in  the  hypothet- 
ical question.  In  the  case  at  Isar,  full  op- 
portunity was  afforded  the  ai^llant  on  cross- 
examination  to  put  a  full  case  to  the  expert, 
or  to  put  any  character  of  hypothetical  case 
arising  from  the  evidence  which  he  saw  fit; 
and  I  do  not  believe  that  he  could  refuse  to 
avail  himself  of  this  opportunity,  and  then 
ask  a  reversal  of  the  case  because  a  full  hy- 
pothetical case  had  not  been  put  by  tbe  state. 
Further,  I  do  not  believe  that  the  bill  of  ex- 
ceptions In  this  case  fairly  raises  this  ques- 
tion. The  authorities  bold  that  the  bill  mnst 
be  so  full  and  certain  In  its  statements  that 
In  and  of  itself  it  wlU  disclose  all  that  Is 
necessary  to  emphasize  the  supposed  error. 
It  must  sufficiently  set  out  the  proceedings 
and  attending  chrcumstances  below  to  en- 
able the  appellate  court  to  know  certainly 
that  error  was  committed.  The  Judge  must 
certify  to  the  truth  of  the  facts  upon  which 
the  exception  Is  predicated;  and  the  taking  cf 
an  exception,  without  the  recitation  of  such 
facts  in  the  certificate  of  the  judge,  will  not 
be  remedied  by  the  allegation  of  the  grounds 
upon  which  the  exception  was  token.  The 
bill  of  exceptions  must  Itself  certify  the 
ground,  or  it  must  reasonably  appear  from 
the  biU  itself. 

With  regard  to  the  testimony  of  the  witness 
Carrie  Sparks,  I  think  it  sufficiently  appears 
that  the  exclamation  she  heard  was  from  the 
wife  of  the  appellant,  and  was  addressed  to 
him.  It  was  made  on  tbe  ev«ilng  of  the 
homicide,  about  7  o'clock.  The  evidence 
shows  that  the  only  Inmates  In  said  house 
were  the  appellant,  his  wife,  two  small  chil- 
dren, and  the  nurse.  At  that  particular  time 
the  nurse  and  children  were  absent,  and 
there  Is  no  testimony  suggesting  that  any 
one  else  could  have  been  In  the  house  at  the 
time,  save  the  appellant  and  his  wife.  Trae, 
the  evidence  Is  not  positive  establishing  the 
fact  that  it  was  the  voice  of  the  wife  ad- 
dressed to  her  husband  (appellant);  but, 
while  it  was  circumstantial,  it  was  of  such 
a  character  as  to  almost  certainly  exclude 
the  idea  that  the  expression  could  have  been 
made  by  any  other  party  than  the  wife,  or 
to  any  other  person  than  her  husband.  The 
evldeDce  shows  positively  the  aheence  ot  the 
nurse  and  children  from  the  bouse  at  that 
hour,  and  fwesumpttvely  or  Ini^rentlallx  th*^ 
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presence  there  at  that  time  of  appellant  and 
his  'Wife;  and  I  believe  It  was  admissible  for 
the  state  to  show  by  the  witness  Carrie 
Sparks  that,  as  she  passed  the  residence  of 
appellant,  she  beard  a  woman's  Toice  ex- 
claim, in  a  high  tone,  as  If  addressing  some 
one,  **I  will  not  stand  this  any  longer!"  and 
this  could  be  used  by  the  state  for  the  pm:- 
pose  of  showing  motive,  and  directly  as  tend- 
ing to  suggest  sanity. 

With  the  foregoing  observations,  I  agree 
with  the  conclusion  reached  by  the  court. 


IfABTIN  T.  STATB. 
(Court  of  Oizmoal  Appeals  of  Texas.   Dec  15, 

1897.) 

JoBT  — Q0AsBilt8  Spscial  Venibb  —  Hohioidb— 

ImTEDCTIOIfB— HCBOBR  IK  FiBST  DXOHBB 

— SumoiBKor  of  Bvidbhob.* 

1.  It  was  not  nound  for  gnashing  a  raedal 
venire  that  only  u  oat  of  100  Jurors  were  id  at- 
tendance, the  others  being  diaqaalified  or  ez- 
cnsed  by  the  parties,  where  there  was  no  unfair- 
ness, the  jary  was  completed  ont  of  the  first  66 
ot  100  talesmen  summoned  by  order  of  the 
courL  and  defendant  had  three  chalienges  re- 
maining yiben  the  jury  was  completed. 

2.  Bnggestions  in  a  motion  for  a  new  trial  that 
the  eonrt  erred  In  CsUing  to  give  certain  special 
and  other  charges  cannot  be  regarded  as  bills 
of  exception  to  the  diarge,  or  to  the  failure  of 
the  court  to  give  the  n)ecial  charges  requested. 

8.  On  a  trial  for  murder,  In  which  accomplices 
were  witnesses  for  the  state,  it  was  sufflcirat  for 
the  conrt  to  define  an  accomplice,  and  fully  sub- 
mit to  the  jury  the  question  whether  or  not  said 
parties  were  accomplices,  without  a  direct  in- 
struction that  they  were  accomplices. 

4.  On  the  trial  of  one  for  the  murder  of  O.  (a 
woman),  the  court  charged  that  cf-rtain  evidence 
had  been  Introduced  as  to  tiie  killing  of  her  fa- 
ther and  son  at  the  same  time  and  place  she 
was  alleged  to  have  been  killed;  that  said  testi- 
mony was  admitted  only  for  the  purpose  of  show- 
ing tlie  circumstances  of  the  killing  and  defend- 
ant's connection  therewith;  aod  that  he  was  on 
trial  for  the  murder  of  C.  Ihe  evidence  as  to 
the  killing  of  the  father  and  son  was  a  part  of 
the  res  gestie,  and  was  introduced  by  the  state. 
Hdd,  that  the  instruction  did  not  deprive  de- 
fendant of  the  testimony  in  regard  to  the  hill- 
ing of  the  father  and  son,  which  tended  to  show 
that  certain  witnesses  for  the  state  were  accom- 
plices in  the  murder  of  C,  where,  in  another 
charge,  the  jury  were  told  what  it  took  to  con- 
stitute an  accomplice,  and  were  properly  in- 
structed In  regard  thereto. 

Appeal  from  district  court,  Wharton  coun- 
ty; T.  S.  Beese,  Judge. 

Frank  Martin  was  cooTicted  ttf  murder, 
and  appeals.  Affirmed. 

Unn  &  Mitchell  and  A.  D.  Sparkmaa,  for 
appelant   Mann  Trice,  for  the  State. 

DAVIDSON.  J.  Appellant  was  convicted 
of  murder  In  ttae  first  d^ree,  and  his  pun- 
ishment assessed  at  death;  hence  this  ap- 
peal. 

There  Is  only  one  bUl  of  exceptions  in 
the  record,  and  that  Is  to  ttae  refusal  of  tbe 
court  tx>  qnadi  ttae  special  venire  orderad 
and  Buinmoned  In  ttae  case.  It  appears 
from  said  bill.  In  connection  with  the  expla- 
nation of  the  court  thereto,  that  the  motion 


was  mode  on  the  ground  that  only  42  ont  oT 
100  jurors  drawn  were  in  attendance,— tlia.t 
Is,  that  the  others,  from  one  cause  or  an- 
other, were  disqualified,  or  had  been  excused 
by  the  parties;  and,  because  of  this  reduc- 
tion, appellant  claims  that  be  did  not  have  at 
full  venire  to  select  from,  and  therefore- 
moved  to  quash.  This  was  no  suffldent 
ground  upon  which  to  quash  said  venire. 
There  is  no  suggestion  of  any  unfairness. 
In  fact.  It  appears  that  tbe  majority  of  tUe- 
special  veniremen  were  excused  by  the  ap- 
pellant himself,  as  being  disqualified  to  alt 
in  the  case.  After  this  list  was  exhausted^ 
It  appears  that  tbe  court  made  an  order  sum- 
moning 100  talesmen.  These  were  brouelic 
In,  and  tbe  jury  completed  out  of  the  first: 
5G  of  said  list  of  talesmen;  and  defendant: 
still  had  3  challenges  remaining  on  the  com- 
pletion of  the  jury.  We  fail  to  see  any  er- 
ror in  this  action  of  the  court 

There  Is  no  bill  of  exceptions  to  the  cliai^e 
of  the  court,  or  to  the  failure  of  the  court 
to  give  certain  special  charges  asked  by 
appellant  In  tbe  motion  for  a  new  trial,, 
however,  appellant  suggests  that  the  court 
erred  In  falling  to  give  special  charges  num- 
bers 2  and  3  asked  by  him,  and  because  the- 
court  erred  In  his  charge  to  the  jury  in  tail- 
ing to  instruct  them  properly  that  the  mere 
presence  of  the  defendant  at  the  scene  of 
the  killing  would  not  render  him  guilty. 
These  mere  suggestions  of  error  in  tbe  mo- 
tion for  a  new  trial  cannot  be  regarded  as 
bills  of  exception  to  the  charge  of  tbe  court, 
or  to  the  failure  of  the  conrt  to  give  the  spe- 
cial charges  requested.  We  will,  however, 
examine  the  matters  complained  of,  in  or- 
der to  ascertain  if  the  court  committed  any 
possible  error  In  this  respect 

The  first  special  instruction  asked  by  ap- 
pellant was  a  direct  instruction  to  the  effect 
that  John  RIckard,  Gus  Colbum,  and  Emmet 
Colburn  were  accomplices.  The  court  de- 
fined to  the  jury  what  constituted  an  accom- 
plice, and  fully  submitted  to  tbem  the  ques- 
tion whether  or  not  said  parties  were  ac- 
complices, and  this,  we  think,  was  all  that 
was  required. 

Appellant  in  the  argument  of  bis  counsel, 
also  complains  of  that  portion  of  the  charge 
of  the  court  as  follows:  "Certain  evidence 
has  been  introduced  in  this  case  as  to  the 
killing  of  tbe  two  Crockers  (father  and  son) 
at  the  same  time  and  place  the  deceased 
Nancy  Jane  Crocker  is  alleged  to  have  been 
killed.  This  testimony  is  admitted  only  for 
the  purpose  of  showing  the  circumstances 
under  which  Nancy  Jane  Crocker  was  kill- 
ed (if  she  was  In  fact  killed),  and  defend- 
ant's connection  therewith.  Defendant  Is 
on  trial,  charged  with  the  murder  of  the 
said  Nancy  Jane  Crocker;  and  the  testimony 
as  to  the  killing  of  the  other  parties  is  not 
to  be  considered  for  any  other  purpose  than 
to  show  the  killing  of  Nancy  Jane  Crocker, 
and  the  circumstances  under  which  the  sama 
was  done,  and  the  defendant's  connection 
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themrltb  <tf  li«  mm  eomiectod  wtth  tt).** 
Tb©  conteDtloii,  u  we  nndentand  K,  1b 
tbat  Iv  tbta  diuge  qipsltant  was  dq^rtred 
of  the  testlmany  in  regard  to  uM  knUng 
which  tended  to  show  that  the  wltnems 
Qm  and  Emmet  GoIImm  and  John  Rlckard 
were  accomplices  In  the  murder  of  Nane^ 
Jane  Orocker.  We  do  not  wo  understand 
the  charge.  The  evidence  In  regard  to  sold 
kUUDg  of  B,  0.  and  Wesl^  Crocker  wae  a 
part  of  the  rea  gestae,  and  was  Introduced 
by  the  state;  and  the  ol^ect  of  the  court  In 
■aid  charge  was  merely  to  guard  the  rights 
of  the  defendant  against  the  jury  oonslder^ 
taig  the  homlelde  of  said  person  for  any  other 
purpose  than  as  having  a  bearing  npon  the 
mutd«r  of  Naner  Jane  Orocker,  for  wbldi 
the  defendant  was  then  on  trial  The 
charge  did  not  deprive  the  defendant  of  any 
proper  use  of  the  testimony  connected  with 
said  other  killing  which  might  tend  to  show 
that  the  two  Ctdbums  and  John  Bickard 
were  accomplices;  and  we  do  net  think  the 
Jury  could  have  possibly  misunderstood  the 
purpose  ot  the  court  in  this  Jnstmctlott.  In 
another  portlofl  <tf  the  charge,  the  jury  were 
informed  what  It  took  to  constitute  an  ac- 
complice, and  were  properly  Instructed  in  re- 
gard ttweto;  and,  of  oourw,  th^  could  look 
to  the  whole  tesUmony  connected  with  the 
killing  of  Nancy  Jane  Oock«  for  the  pm^ 
pose  of  asonrtalnlng  whether  or  not  said  wlt- 
nesees  were  accompUees. 

We  think  Qie  teattmony  Is  ample  to  sus- 
tain the  conviction.  The  testimony  of  John 
Rlckard,  Ous  Colbom,  and  Bmmet  Ckdbum 
shows  that  Frank  Martin,  the  appellant,  was 
the  leader  and  moving  spirit  In  this  atrodons 
mnrder;  and.  If  it  be  ouioeded  tbat  they  wen 
each  aoeon^Ices,  stiU  then  Is  amide  testl- 
mony  teadlng  to  connect  appellant  with  the 
murdor.  BhiUlng,  the  deputy  sberiCT,  early 
on  Monday  morning,  when  be  was  at  Henry 
Colbnxii's  house,  saw  the  defendant  Frank 
Martin  drive  the  two-horse  wagon  up,  and 
ungear  It;  said  wagon  bavlng  beoi  used  the 
night  bei^ne  to  carry  away  and  oonceal  the 
bodies.  Henry  Golbom,  who  was  in  no  way 
connected  with  this  homicide,  but  who  was 
at  borne,  alek  In  bed,  testlfled  tbat  Frank 
Martin  came  to  bis  house  on  the  night  when 
the  mnrder  of  the  Oockers  was  being  com- 
mitted, and  nhtla  it  was  transpiring,  and  got 
a  cup  of  ooffe&  It  seems  that  said  witness 
had  already  been  apprised  In  some  way  that 
Mrs.  Nancy  Jane  Crocker  had  hem  shot 
down  upon  the  prairie  while  attempting  to 
escape  from  Emmet  Oolbum's  house,  to  seek 
succor  for  her  husband.  While  defendant 
was  drinking  the  cup  of  coffee,  something 
was  said  abont  the  woman  being  left  on  the 
prairie,  and  that  the  wolves  would  eat  her. 
Defendant  said.  If  he  bad  not  minded  the 
wolves  off  of  Day,  they  would  have  eaten 
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him.  (It  is  suggested  counsel  for  aivel- 
lant  tbat  Day  was  a  friend  of  defendant, 
and  bad  previously  been  killed  by  Crocker.) 
Mrs.  WIU  Colbum  testified*  In  effect,  to  the 
same  Incident  She  states  that  some  time 
during  the  nli^t  of  the  19th  of  May.  1805, 
Frank  Martin  came  to  Henry  Colbum's 
house,  wbere  she  then  was,  and  asked  bis 
wife  fOr  a  cup  of  coffee,  and  they  talked 
about  the  killing  of  the  woman.  She  asked 
blm  If  they  were  going  to  leave  the  woman 
on  the  prairie.  He  said,  **TeB;"  and  Mrs. 
Oidbnm  said,  '^e  wolves  vrould  eat  her." 
Defendant  said  "the  wolves  would  have  ate 
Day  up  If  he  had  not  minded  them  olC."  He 
then  left,  and  witness  beard  i^hootlng  over 
towards  the  house  late  tbat  night  uid  saw 
fire  blase  vp;  just  looked  like  the  bouse  was 
on  Are;  tbea  It  would  die  out  Wltneu  said 
that  she  saw  this  several  times.  It  looked 
like  fireballs  being  thrown  Into  the  house. 
The  testimony  of  the  Golbums  and  John 
Bickard  showed  tbat  balls  were  made  of 
blankets,  and  saturated  with  coal  oil,  and 
thrown  Into  the  Bmmet  Colbum  bouse, 
where  old  man  Crocker  and  his  son  were 
besieged,  to  bum  them  out,  or  to  ascwtaln 
In  what  part  of  the  house  tbey  were,  so  that 
they  could  shoot  tbem.  Pink  Scroggins  tes- 
tlfled that  be  met  Frank  Martin  tbat  night 
about  S  or  9  o'clock,  at  Henry  Oolbum's 
bouse.  The  Hgiit  had  Oien  been  In  progress  for 
some  time.  Witness  asked  him  about  the 
trouble  going  <m,  and  If  It  could  not  be  stop- 
ped. Defendant  told  him,  "No,"  It  could  not; 
and  then  left  ' 

It  Is  not  dalmed  tiiat  any  of  this  testimony 
came  from  acconqtUces,  and  It  tends  strong- 
ly to  show  that  appellant  was  connected 
with  the  murder  of  Mrs.  Nancy  Jane  Oiodk- 
er,  whose  body,  togettaw  with  that  of  her 
husband  and  little  son,  was  found  several 
days  after  the  homldde,  concealed  In  Sey- 
mour's iiasture,  some  seven  miles  away.  No 
doubt  many  grave  crimes  and  heinous  mur- 
ders have  been  committed  In  this  state,  but 
we  undertake  to  say  that  none  surpass  this 
in  atrocity.  The  details  thereof  show  a 
blood-curdling  tale  of  horror;  and  the  erl- 
dence  Indisputably  connects  this  defendant 
with  the  mnrder  of  these  three  persons;  not 
only  so.  but  shows  that  he  was  the  leader 
and  mastw  spirit  In  Its  perpetration,  and 
demonstrates  tbat,  at  the  time,  he  was  utter^ 
ly  devoid  of  social  duty,  and  fatally  bent  on 
mlscble^  and  tbat  he  was  Instigated 
tbionghont  by  the  most  diabolical  malice 
that  can  actuate  the  buman  heart  There 
Is  no  mitigating  drcumstance  in  the  record 
that  would  tend  in  the  least  to  relieve  tiils 
crime  of  murder  in  the  first  degree,  and  the 
jury  properly  affixed  bis  penalty  at  death. 
There  is  no  erm  in  the  record,  and  the  judg- 
ment is  affirmed. 
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SniNACHER  T.  STATBL 

(Conzt  of  (MmlDtl  Appeals  of  Texai.  Dm;  IS, 
1S97.) 

liiaoBirT— BrtDHtoB— iKSTRoonom— Nbw  TMjul 

1.  It  fi  Dot  error,  where  the  theft  was  sought 
to  be  proved  by  circumataotial  evidence,  aod 
the  conrt  has  instructed  "that  all  the  facts  mast 
be  consistent  witti  each  other  and  with  the  main 
facta  sought  to  be  Droved,  and  inconsistent  wltii 
any  other  hypothesis  than  that  of  his  guilt,"  to 
refuse  to  instruct  "that,  if  they  could  account 
for  the  crideoce  apoo  any  ottier  reasonable  hy- 
potbMia  than  that  of  the  guilt  of  defendant, 
thCT  should  acQolt  him.** 

2.  Wbere,  in  the  trial  for  theft  of  cotton  and 
a  wagon,  the  proof  showed  that  accused  had 
more  cotton  Immediately  after  the  theft  than  be- 
fore; that  the  cotton  was  taken  from  the  field 
of  a  nel^bor  at  night,  and  a  wagon  was  atotei 
at  the  same  time  from  the  field,  and  both  were 
taken  from  near  a  pecan  tree;  that  the  wagon, 
by  its  track,  was  traced  to  accused's  house;  that 
the  shoe  tracks  along  tbe  way  were  Identified 
with  mnddr  shoes  of  defendant;  that  the  cotton 
was  fooDd  in  accused's  shed  room  early  the 
morning  after  the  theft,  and  was  damp;  that 
the  wagon  was  traced  from  accused's  house  to 
a  creek  where  It  was  concealed;  that  the  cot- 
ton had  pecan  leaves  smong  it;  that  the  wagon 
was  fillea  In  the  fidd  onder  the  pecan  tree;  ttat 
no  pecan  trees  were  shown  to  exist  on  accused's 
lands;  and  that  the  cotton  lost  was  nearly  the 
same  In  amount  as  the  cotton  found  at  accused's, 
—the  cotton  found  st  accused's  was  sufflclently 
identified  aa  the  cotton  which  had  been  stolen,  to 
sustain  the  verdict  of  guilty. 

8.  On  trial  for  theft  of  cwtsln  cotton,  pecan 
leaves  among  cotton  found  on  accused's  place 
were  shown,  as  tending  to  identify  the  cotton  as 
that  atolen,  which  was  of  the  crop  of  1896.  On 
a  motion  for  new  trial  on  the  ground  of  newly- 
discovered  evidence,  it  was  alleged  tiut  the  evi- 
dence was  to  the  effect  that  accused  had  pecan 
trees  on  bis  place,  and  that  the  cotton  claimed 
to  be  that  atolen  was  of  the  crop  of  1895.  HM, 
that  these  facta  having  been  raised,  as  to  the 
pecan  trees,  in  the  preUminary  tHal,  no  diligence 
was  shown  to  procure  the  testimony,  and  the 
evidence  cannot  be  conatdered  newly  discovereu. 

A^ijpetii  from  district  coart.  Bastiop  county ; 
Kd  R.  Slnka,  Judge. 

Action  by  the  state  of  Texas  against  Oregor 
Slmnacher.  Defendant  was  coDTlcted  of 
theft,  and  be  appeals.  Affirmed. 

J.  B.  B.  lAlrd  aud  J.  P.  Fowler,  for  appel- 
lant  Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convteted  of 
theft  of  seed  cotton  and  a  wagon,  over  the 
value  of  $50,  and  his  punishment  assessed  at 
three  years'  confinement  in  the  poUtentlary; 
hence  this  appeal. 

The  first  error  assigned  Is  that  the  court 
tailed  to  instruct  the  Jiury  properly  on  circum- 
stantial evidence;  It  bdng  Insisted  that  the 
court  faUed  to  instruct  the  Jury  "that,  If  they 
could  account  for  the  evidence  upon  any  oth- 
er reasonaHe  hypothesis  than  that  of  the 
guilt  of  the  defendant,  they  should  acquit 
him."  We  have  examined  the  charge  of  the 
court  on  circumstantial  evidence,  and  it  is  in 
accordance  with  the  approved  forms,  and  dis- 
tinctly tells  the  Jury  "that  all  the  facts  must 
be  consiBteut  with  each  other  and  with  the 
main  facts  sought  to  be  proved,  and  incon- 


sistent with  any  other  hypothesis  than  that 
of  his  guilt,"  ete.  Iliere  was  no  occasion  for 
the  court  to  give  any  further  charge  on  this 

sut^ect 

Appellant  contends  that  this  case  should  be 
reversed  becaoae  the  verdict  of  the  Jury  i« 
not  supported  by  the  evidence.  We  have  ex- 
amined the  record  carefully,  and  we  must 
differ  with  the  appellant  aa  to  this  conten- 
tion. The  evidence,  though  of  a  circumstan- 
tial character,  ia  very  strong,  and,  to  our 
minds,  excludes  every  reasonable  hypothesis 
consistent  with  defendant's  innocence,  and 
points  to  his  guilt  with  that  certainty  which 
the  rule  in  regard  to  circumstantial  evidence 
reqnirea.  It  is  true  the  seed  cotton  waa  not 
posltlvdy  idoitifled  by  the  prosecutor  as  his 
own,  but  we  think  It  Is  sufflclently  identi- 
fied by  circumstantial  evidence.  The  proof 
on  the  part  of  the  state  tends  to  show  that 
appellant  had  no  such  quantity  of  cotton  be- 
fore the  alleged  theft  as  was  found  in  hia 
possesion  Immediately  utter  the  theft  The 
cotton  was  taken  from  a  neighbor's,  at  ni^ht 
some  two  or  three  miles  from  where  appel- 
lant lived,  and  at  the  same  time  a  wagon  was 
stolen,— all  from,  the  fi^d  of  the  prosecutor. 
The  wagon  and  cotton  were  taken  from  near 
a  pecan  tree,  and  were  traced  from  there  di- 
rectly to  appdlanfs  hotue  by  tlie  tracks  of 
the  wagon,  which,  on  account  of  certain  pe- 
cnUaritlea,  were  Identified,  and  becaoae  of  the 
continuity  of  the  tracks;  and  the  parties  tak- 
ing the  cotton  were  idoitifled  by  th^  own 
tracks,  which  were  traced  from  where  the 
wagon  and  cotton  were  taken  to  the  hoose  of 
appellant  At  the  hoase  were  found  certain 
shoes,  in  a  muddy  condition,  and  with  pecu- 
liar marks  about  them,  which  compared  ex- 
actly with  the  tracks  fonud  along  the  route 
of  the  wagon.  The  cotton  was  found  in  de- 
fendant's shed  room  esrly  the  morning  after 
It  was  stolen,  aud  it  was  then  damp.  The 
wagon  was  traced  frtmi  there,  in  another  di- 
rection, to  a  creek  some  2H  miles  distant  and 
was  there  found,  having  beeak  taken  to  pieces 
and  concealed  In  the  creek.  The  cotton  was 
further  identified  by  certain  pecan  leaves 
among  it  the  wag<«  having  been  filled  with 
the  cotton  in  the  field,  under  the  pecan  tree; 
and  the  state's  proof  showed  that  appellant 
had  no  pecan  trees  or  bushes  In  the  field  cul- 
tivated by  him.  And  besides  the  cotton  lost 
by  the  prosecutor,  as  to  quantity,  neariy  com- 
pared with  that  found  at  appellant's.  So,  la 
our  jadgmmt  the  cotton  was  snffldenOy 
Identlflfld  ai  being  the  eotton  of  the  proae- 
cutor. 

We  do  not  think  there  Is  anything  In  ap]id- 
lant's  motion  for  a  new  trial  on  the  ground  of 
newly-discovered  evidence.  The  only  newly- 
discovered  evidence  applicable  to  this  case 
was  with  reference  to  appellant's  field  hav- 
ing some  pecan  shrubs  In  it  snd  that  the  cot- 
ton found  on  Sunday  evening,  near  a  yoke  ot 
oxen,  was,  according  to  the  newly-discovered 
evidence,  not  cotton  of  the  crop  of  1896,  but 
old  cotton,  of  the  Jf?P,^J^o^'ft 
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«iice  to  tiie  pecan  shrol*  In  miellant'a  field 
belns  newly-dlBcovered  eTldence^  we  would 
remark  that  appellant  had  a  preUmlnary 
trial,  months  before  this  trial,  In  which  the 
state  developed  Its  case,  and  evidently  the 
pecan  leaves  flffored  In  said  preliminary  trial; 
also,  a  co-defendant,  Thomas  Slmnacher,  was 
tried  at  the  same  term,  and  before  this  de* 
fendant  was  tried;  and  by  reference  to  the 
record  of  that  trial,  which  Is  referred  to  In 
this.  It  will  be  seen  that  appellant  taitrodnced 
a  number  of  witnesses  to  show  that  he  did 
have  pecan  shrabs  growing  In  his  field,  and 
yet  on  this  trial  he  did  not  Introdace  any  of 
said  witnesses.  Unquestionably,  he  was 
aware  of  these  circumstances  being  urged 
against  him  by  the  state,  and  he  was  also 
aware  of  the  fact  himself,  as  It  was  his  own 
field.  If  It  contained  pecan  bushes.  No  dili- 
gence whatever  Is  shown  on  his  part  to  pro* 
cure  any  evidence  to  rebat  this  circumstance 
which  was  being  used  against  him  by  the 
state.  We  cannot  regard  the  evidence  as 
newly  discovered.  With  regard  to  the  seed 
cotton  found  Sunday  evening  tn  the  yard  In 
the  vlt^ty  of  the  yoke  of  oxen:  If  It  be 
true  that  said  cotton  was  not  of  the  crop  of 
1896,  bat  of  the  crop  of  1880,  no  one  knew 
that  fact  better  than  aH>eUant,  and  yet  no 
effort  whatever  was  shown  on  his  part  to 
bring  proof  of  this  fact  before  the  Jury.  He 
was  bound  to  know  that  the  state  would 
make  proof  with  reference  to  this  cotton 
foimd  In  the  yard,  and  It  would  have  been 
an  eai7  matter  for  hlm  to  have  had  an  exam- 
ination nutde  of  said  cotton,  and  to  have 
shown  by  witnesses  that  It  was  of  the  crop 
of  1885;  for  he  knew  from  whom  he  got  said 
cotttm,  and  It  was  his  duty  then.  If  the  wlt- 
nesa  was  present  (and.  If  we  recur  to  the  rec- 
«rd  In  the  ounpuilon  case  of  Thomas  Slm- 
nacher, we  see  that  he  was),  to  Introduce  him 
as  a  witness,  and  prove  this,  or  If  he  was  not 
then  present,  and  he  was  taken  by  surprise 
at  this  testimony.  It  was  his  duty  then  to  ask 
a  postponement  of  the  case  until  he  could 
send  for  this  witness.  In  our  opinion,  the 
motion  for  a  new  trial  on  account  of  the 
newly-discovered  evidence  Is  without  merit 
There  being  no  errors  In  the  record,  the  Judg- 
ment Is  affirmed. 


BnTBRAT  T.  ALLABD. 
(Supreme  Court  of  Tennessee.   Nov.  2S,  1897.) 

HlKIS  AMD  HlNBBALS— FSTHOLBDM  AKD  KaTOBAI. 

Oas— Adverbs  Pobskssiox— Common  Bodrcs  or 

TiTLK— BSPASATB  OWHBRSmr  OV  SOKTACS  AVD 
MUTBSAU. 

1.  Petroleom  and  natural  gai  are  minersls, 
within  the  terms  of  a  reservatlra  of  "minea 
minerals,  and  metals,*'  In  a  conveyance  of  real 
estate. 

2.  The  common  predecessor  In  tide  of  both 
complainant  and  defendant  ctmveyed.  In  1853, 
to  one  tbrongh  whom  defendant  claims,  reserv- 
ing all  "mines,  minerals,  and  metals"  in  and 
under  the  land  In  question,  Snth  grantee  and 
his  successors  in  title,  down  to  defendai^  eoo- 


veyed  by  general  warranty  deeds,  wltiiout  any 
such  reservation,  but  tlie  dates  of  sn<di  sub- 

S sequent  deeds  do  not  appear.  Oomplaioant  sc- 
ulred  by  purchase  at  jadicial  sale  whatever  tl- 
e  snch  common  piedecessor  and  his  heirs  pos- 
sessed by  virtue  of  such  reservation.  In  a  con- 
troversy reepectinff  such  title,  it  was  agreed  that 
defendant  *  and  those  under  whom  he  claims 
have  been  In  the  actaal,  open,  and  notorious  pos- 
session of  sndi  land,  under  color  of  titl^  for  more 
than  seven  years,  claiming  adversdy  to  Ike  worid 
to  the  extent  of  tiielr  title  papers,  which  d^nlte- 
ly  identify  the  land  intended  to  be  conveyed." 
BM  insufficient  to  show  seven  years  of  adverse 
possession  after  the  deed  made  by  such  first  gran> 
tee  to  the  third  person  forward,  as  the  expres- 
sion, "those  under  whom  he  claims,"  Includes 
not  only  such  first  grantee,  but  his  grantor  as 
well,  under  whom  complaioant  also  claims. 

8.  In  order  to  make  a  holding  advise  to  one 
who  has  reserved  or  had  granted  to  hlm  tihe 
"mines,  minerals,  and  metaTs"  in  or  under  the 
land  held  by  another,  there  must  ai>pear  to  have 
been  some  denial  of  his  right,  or  some  assertioa 
of  a  claim  inconsistent  with  his  right,  whldi  does 
not  necessarily  aiipear  where  a  person  uses  the 
land  merely  for  agricultural  purposes,  as  such  use 
is  entirely  consistent  with  the  ti^t  M  another  to 
mine  under  the  stdl. 

Appeal  from  <*an^«ery  court,  Fentress  cotm- 
ty;  T.  3,  Fisher,  Gbancdlor. 

Agreed  case  WUUam  T,  Vjonj  against 
James  A.  Allard,  submitted  to  the  chancellor. 
There  was  a  decree  In  tevor  of  defendant, 
which  was  reversed  by  the  court  of  chancery 
appeals,  from  which  Judgmoit  defendant  ap- 
peala,  and  assigns  earrors.  Afflnned. 

It.  T.  Bmltii  and  W.  T.  Hurray,  for  aKKllea 

WILKES,  J.  This  cause  was  decided  for 
defendant  by  the  chancellor,  and  his  decree 
was  reversed  by  the  court  of  chancery  ap- 
peals, and  the  cause  Is  now  before  ns  on  sfh 
peal  of  defendant  and  assignment  of  errors. 

The  very  Interesting  question  Is  presented 
whether  petroleum  oU  Is  a  mineral  or  not. 
It  arises  upon  the  construction  of  a  deed 
which  conveyed  certain  lands,  reserving  to 
the  grantor  "aU  mines,  minerals,  and  metals 
In  and  under  the  land."  Subsequent  conv^- 
ances  were  made  to  third  persons  without 
reservation,  and  the  present  owners  hold  un- 
der a  deed  conveying  In  fee  simple,  and  mak- 
ing no  rescrratlon  and  no  reference  to  "mlnea, 
minerals,  and  In  and  under  the  land." 

The  <diancellor  was  of  opinion  that  petroleum 
was  not  embraced  In  the  tarn  "mlnenls." 
The  court  of  chancery  appeals  reversed  this 
holding  in  a  voy  exhaustive,  elaborate^  learn- 
ed, and  able  opinion,  and  cite  the  dictionaries, 
l^al  and  otherwise,  the  encyclopedias,  and 
many  works  of  science,  and  a  large  array  of 
legal  authorities  holding  to  the  same  ^ect, 
and  they  state  that^  aftw  a  most  exhaustive 
search,  they  have  been  aMe  to  find  but  one 
case  holding  a  contrary  doctrine.  We  can 
neither  elaborate  not  Imivove  upon  the  hold- 
ing of  the  court  of  chancery  appeals,  and  are 
content  to  affirm  th«lr  holding  and  adopt 
theh:  oi^nlon  as  our  own. 

It  Is  next  said  that  the  presmt  owners  ans 
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TtB  cfttiM  was  heard  apcm  an  agreed  atate- 
nient  of  facts,  and  the  agreement  upon  thla 
feature  of  the  case  Is  that  defendants,  and 
those  under  whom  they  claim,  have  bad  the 
adverse  possession  of  the  land  for  more  than 
seven  years.  Inasmuch  as  the  complainants 
vendor,  Rodgers,  Is  one  of  the  parties  through 
whom  defendants  claim,  and  the  agreed  state- 
ment of  facts  does  not  show  how  long  the 
land  has  been  held  since  complainant  parted 
with  the  title,  the  facts  necessary  to  sustain 
the  plea  are  not  made  out  In  addition.  It 
is  well  settled  that  one  person  may  own  the 
surface  or  soil,  and  another  the  minerals  and 
mines  and  metals,  and  even  the  water,  and 
there  may  be  dlfTerent  owners  for  the  several 
different  strata  under  the  earth.  In  order  to 
make  a  holding  adverse  to  one  who  has  re- 
served or  had  granted  to  him  the  "mines, 
minerals,  and  metals,"  there  must  appear  to 
have  been  some  denial  of  his  right  or  asser- 
tion of  claim  Inconsistent  with,  his  right. 
This  does  not  necessarily  appear  when  a  party 
uses  the  land  m^%lyfor  agricultural  purposes, 
—a  use  entirely  conslstoit  with  the  right  to 
mine  nnd«  the  son  by  another.  Upon  all  the 
points  raised  we  are  of  opinion  that  the  court 
of  chancery  appeals  is  correct,  and  their  de- 
cree Is  affirmed,  and  the  opinion  of  that  court, 
deUvered  by  Judge  M.  M.  NEIL,  is  appended, 
and  made  the  opinion  also  of  this  court: 

"The  questions  In  this  case  arise  from  the 
following  agreed  state  of  facts:  'We,  Wil- 
liam T.  Murray,  as  complainant,  and  James 
A.  Allard,  as  defendant,  have  a  controversy 
over  certain  rights  In  the  tract  of  land  here* 
Inafter  described,  which  we  desire  to  settle 
by  an  agreed  case  made  upon  the  following 
agreed  state  of  facts,  which  case  we  agree 
to  submit  to  the  chancery  court  at  James- 
town for  a  decision.  In  this  case  the  follow- 
ing facts  are  agreed,  to  wit:  (1)  It  Is  ^reed 
that  John  B.  Rodgers,  on  the  24th  day  of 
October,  1853,  sold  and  conveyed  to  Mathias 
Wright  a  certain  tract  of  land  in  the  13tta 
civil  district  of  Fentress  county,  Tenn.,  bound- 
ed and  described  as  follows:  [Here  describ- 
ed],—in  which  deed  said  John  B.  Rodgers  re- 
served to  himself,  his  heirs  and  assigns,  all 
mines,  minerals,  and  metals  fn  and  under 
said  land.  Said  Wright  cMiveyed  said  land 
by  graeral  warranty  deed,  without  any  reser- 
vation of  said  mines,  minerals,  and  metals, 
and  whatever  title  said  deed  communicated, 
nndn  the  facts  herelnafttf  set  out,  passed  to 
the  defendant,  James  A.  Allard,  to  the  portion 
claimed  by  him,  by  regular  chain  of  convey- 
ances from  Rodgers  through  Wright  and  oth- 
ers, which  purported  to  convey  an  estate  In 
fee,  except  the  deed  from  Rodgers  to  said 
Wright,  which  reserves  the  mineral  Interest 
as  above  stated.  And  said  Allard,  and  those 
through  whom  be  claims,  have  been  in  the 
actual,  open,  and  notorious  possession  of 
said  land,  und^  color  of  title,  for  more  than 
sevoi  years,  claiming  adversely  to  the  worid 
to  the  extMit  of  tfaeir  title  papers,  which  defl- 

*td7  IdentlQr  the  land  intended  to  be  con- 


Tegred;  bat  had  not  been  operating,  or  in- 
tending to  operate.  In  any  minhig  business  on 
said  land  since  the  date  of  the  deed  from 
John  B.  Rodgers  to  Wright;  neither  has  any 
of  his  vendors  attempted  to  mine  on  said  land 
or  drill  for  petroleom  oil  cx  natoral  gu. 
There  Is  no  mineral  in,  under,  or  on  said  land, 
unless  petroleum  oU  or  natural  gas  Is  held  to 
be  such.  That  petroleum  oH  had  been  discov- 
ered In  White  county.  Tenn.,  and  in  Wayne 
county,  Ky.,  or  Scott  county,  Tenn.,  at  what 
Is  known  as  the  Martin  Beaty  well,  inior  to 
the  deed  from  John  B,  Rodgers  to  Mathias 
Wright,  above  referred  to.  And  thoe  are  pe- 
troleum, oil  siHHngs  In  the  vicinity  of  this  land 
which  bad  been  discovered  at  the  date  of  said 
deed  from  Rodgo^  to  Wright  (2)  That  said 
John  B.  Rodgers,  during  bis  life,  and  his  belrs 
after  bis  death,  have  claimed  said  mines  and 
minerals  and  metals.  Including  petroleum  ofl 
and  natural  gas,  untn  the  same  passed  out 
of  them,  and  passed  Into  WQllam  T.  Mmraj 
by  Judicial  sale,  who  now  owns  whatever 
title  they  owned  in  said  land  before  said  sal?. 
(8)  The  said  Wniiam  T.  Mmray,  by  bis  agent, 
went  onto  said  portion  of  the  land  last  men- 
tioned In  said  Rodgers*  deed,  clamed  by  said 
Allard,  and  proposed  to  drill  for  petroleum 
oil  and  natural  gas,  and  was  refused  the  right 
to  do  so  by  said  Allard,  who  conveyed  the 
same  to  one  Lewis  Choate,  and  warranted 
the  title,  the  said  Allard  contending  that  com- 
plainant had  no  lnta%Bt  in  said  laud— First, 
because  the  words  '*mlnes,  minerals,  and  met- 
als" do  not  Include  petroleum  oU  and  natural 
gas;  second.  If  they  did,  Oie  title  of  said 
mines,  minerals,  and  metals  has  long  since 
been  barred  the  adverse  holding  under  said 
deeds.  (4)  Complainant,  Murray,  contends 
that  petroleum  otl  and  natmal  gas  are  Inchkl- 
ed  In  the  words  "mines,  minerals,  and  met- 
als," and  especially  so  as  there  Is  nothing  else 
for  the  reservation  to  operate  npon,  and  that 
the  possession  of  said  Allard,  and  tboee 
through  whom  be  daims,  does  not  eztingnisb 
the  title  of  the  said  mines,  minerals,  and  met- 
als, <1)  because  the  facts  stated,  which  are 
relied  upon  to  effect  the  bar  of  tiie  stotote 
of  aevea  years,  are  not  sufficient  to  establish 
the  character  of  adverse  holding  that  would 
eCTect  a  bar  of  his  rights  or  perfect  the  title 
of  def aidants;  (2)  because  their  possession 
was  consistent  with  the  complainant's  tltler 
(3)  the  said  Murray  contends  that  no  catise  of 
action  would  accrue  In  such  case  until  the 
adverse  holder  Invaded  mineral  rights,  and 
that  the  cultivation  of  the  soil  was  not  such 
Invasion,  and  therefore  no  statute  of  limita- 
tions runs  as  to  said  reservation.  And  it  Is 
farther  agreed  that  the  Honorable  T.  J.  Piab- 
er,  chancellor  of  the  6th  chancy  division 
of  the  state  of  Tennessee,  may  pass  npon  said 
facte,  and  render  such  decree  as  the  law  and 
the  facte  may  warrant  The  Chancellor  and 
the  supreme  ctfort,  In  case  of  appeal,  wfll  con- 
sult any  and  all  scientific  works  and  deOnl- 
tloDS  of  the  words  "petroleum  oil"  and  "nat 
oral  ga^"  u  w«glg.^^^cy^^f^tle. 
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aa  are  found,  to  aid  Oum  In  the  determina- 
tion of  the  question  apon  the  state  of  facts 
aubmltted.*   Proper  affidavit  was  attached. 

"Upon  this  state  of  facts  the  chancellor  de- 
creed as  follows:  'OThat  the  words  "mines, 
minerals,  and  metala"  did  not  Indnde  oil 
and  gas;  also  that  there  had  beoi  seven- 
years  adverse  holding  under  the  deeds  pdr- 
portlng  to  convey  an  estate  in  fee,  and  this 
vested  the  defendant  with  a  perfect  title  In 
fee.  Including  the  title  to  oil  and  gas,  and 
that  the  adverse  holding  of  James  A.  Allard, 
and  those  nnder  whom  he  claimed,  had  ex- 
tlngulshed  the  title  of  John  B.  Rodgers, 
claiming  nnder  the  adverse  reservation  as  to 
the  mines,  minerals,  and  metals.  He  there- 
upon dismissed  complainant's  case,  and  ren- 
dered Jadgment  against  Murray  for  the 
ooata.  An  qn>eal  was  prayed  and  granted, 
and  errors  were  assigned  as  follows:  first 
The  chancellor  erred  because  he  did  not  find, 
as  a  matter  of  law,  that  the  deed  from  Bodg- 
eni  to  Wright  expressly  reserved  to  himself 
all  of  the  petroleum  oil  Interest  In  the  land 
conveyed,  and  that  by  the  snbseqnenf  ju- 
dicial sale  Bodgers'  title  In  the  same  vest* 
ed  la  complainant.  Second.  The  court  erred 
because  he  did  not  hold,  aa  a  matter  of  fact, 
vis.:  It  not  appearing  at  what  time  Wright 
sold  the  land,  and  consequently  It  not  ap- 
pearing how  much  of  the  time  that  the  land 
was  adversely  held  was  by  Wright  under  his 
deed  from  Bodgers,  which  deed  made  the 
reservation,  therefore  it  does  not  appear  as 
a  fact  of  record  that  the  dtfendant  has  held 
possession  of  the  land  for  seven  years  next 
b^ore  this  suit  was  brought,  nnder  deed 
pniporttng  to  convey  the  enUre  estate  In  the 
land.  This  fact  not  affirmatively  appearing, 
the  defense  of  the  statute  of  limitations 
must  falL  Third.  The  court  erred  because 
it  does  not  haid  that,  as  a  matter  of  law,  the 
possession  of  the  defendants  was  consistent 
with  complainant* a  title,  and  that,  tiiere  be- 
belng  a  double  ownership  In  the  land,  no 
cause  of  action  could  accrue  In  bis  favor  so 
long  as  the  owner  of  the  surface  only  exm- 
cised  his  legal  rights.  The  statute  of  lim- 
itations does  not  begin  to  ran,  until  the  mln- 
eral  rights  in  the  land  were  Invaded.' 
-  "The  first  question  to  be  determined  Is 
whether  petroleum  oil  is  Included  within  the 
language  of  the  reservation  of  'mines,  min- 
erals and  metals.'  In  the  Oentnry  Dlctlim- 
ary  ^jtetndenm'  is  defined:  *An  oOy  sub- 
stance of  great  economical  importanee,  espe- 
cially as  a  source  of  light,  appearing  natp 
orally  oozing  from  crevices  in  rocks,  or  float- 
ing on  the  sorface  of  water,  and  also  obtain^ 
ed  in  very  large  quantities  in  various  parts 
of  the  world  Ijf  boring  Into  the  rock;  rock 
oU.'  'Various  (pinions  have  been  ei3>ressed 
concerning  the  origin  of  petrolenm.'  says 
Prof.  S.  F.  Peckham  In  the  American  Cyclo- 
pedia. 'Until  quite  recently  all  of  these 
theories  were  based  upon  the  assumption 
that  It  bad  been  derived  from  vegetaUe  or 
animal  organisms.   Some  have  supi>o66d 


that  it  Is  the  product  of  the  decompodtlon 
of  woody  Ober,  by  which  more  of  the  carbon 
and  less  of  the  hydrogen  has  been  evolved 
than  by  the  decomposition  which  has  pro- 
duced coal.  Again,  It  has  been  supposed  to 
be  the  product  of  the  natural  distillation  of 
pyrbltumtnous  shales  and  coals.  Lesque- 
reux  attributes  Its  origin  to  the  partial  de- 
composition of  low  forms  of  marine  vegeta- 
tion. Berthelot  has  advanced  the  theory 
that,  by  the  complex  chemical  changes  at 
present  taking  place  In  the  Interior  of  the 
earth,  petroleum  Is  continually  set  free.  It 
may  be  assumed  that  petroleum  is  a  normal 
or  primary  production  of  the  decomposition 
of  marine  or  vegetable  organisms,  chiefly  the 
former,  and  that  nearly  all  other  varieties  of 
bitumen  are  products  of  a  subsequent  de- 
composition of  petrtdeum,  dlflterlng  both  In 
kind  and  degree.  The  occurrence  of  petro- 
leum In  the  lower  paleozoic  rocks  of  Penn- 
sylvaula  and  Canada,  which  contain  no 
traces  of  land  plants,  shows  that  It  has  not 
In  all  cases  been  derived  from  terrestrial 
v^etatlon,  but  m^  have  been  formed  ^m 
marine  plants  or  animals,— an  opinion  far- 
ther strengthened  when  we  find  In  the  rocks 
of  the  tertiary  age.  In  which  fossil  remains 
In  the  higher  marine  animals  occur  In 
abundance,  a  petroleum  comparatively  rich 
in  nltrog^*  It  Is  shown,  also,  in  the  same 
authority,  that  petroleum  Is  procured  by  a 
process  of  mlnins;  that  Is,  the  sinking  of 
wells.  It  Is  said  that  productive  wells  vary 
greatly  In  depth.  In  some,  large  supplies 
have  been  aflTorded  at  00  and  70  feet,  and  in 
others  at  greater  depths,  to  over  1,000  feet. 
It  Is  said  that  most  of  the  ofi  Is  obtained 
from  wells  over  180  feet  deep;  that  shallow 
walls,  exhausted  by  pumping,  are  snccess- 
fulty  made  to  yield  again  1^  abiking  them 
deeper;  tbaA  the  oU  is  found  at  several  sones 
or  on-producing  depths;  that  the  pumps  are 
sunk  deeper  Into  the  well  as  the  supply  goes 
down.  And  he  continues:  *It  Is  observed 
thst,  if  the  pumping  is  Interrupted  for  a  day, 
the  product  obtained  when  It  Is  rmewed  will 
be  vratar  which  Is  mm  or  less  salt.  At  some 
wells  the  flow  of  water  has  continued  dur- 
ing several  days'  pumping  before  the  oU 
is  recovered.  Hits  never  seems  to  fail  en- 
tirely, unless  It  be  from  some  obstruction  ar^ 
resttav  the  flow,  and  then  recourse  is  had  to 
sinking  deeper  or  enlar^ng  the  bore  of  the 
hole.  Salt  WRtK  commonly  comes  up  with 
tiie  oil,  and  is  s^arated  from  It  standing 
In  the  vats  Into  which  the  products  are  re- 
ceived. The  proportloD  of  this  oU  Is  very 
variable,  and  the  quantity  ctf  the  oil  pumped 
trom  a  single  w^  is  far  from  being  regular. 
Sometimes  the  oil,  when  first  struck,  rushes 
up  with  great  vlidence,  by  reason  of  the  car- 
bur^jsd  hydrogen  gas  that  accompanies  It 
This  produces  a  spouting  or  flowing  well, 
from  some  of  which  the  yield  has  been  more 
than  1,000  barrels  a  dsy  for  a  long  time; 
but  the  quantity  gradually  diminishes  until 
thfijr  cease  to  be  flowing  wells,  and  th^  are 
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then  pumped.  In  a  few  instances  the  oil 
has  leaped  forth  with  such  violence  ae  to  be 
beyond  control,  and  ImmenBe  quantities 
have  been  lost  These  fountains  of  oil  have 
sometimes  taken  fire,  producing  torrlflc  con- 
flagrations and  presenting  scenes  of  appal- 
ling grandeur.' 

"Clearly,  from  this  description  of  the  sab- 
stance,  It  could  not  in  any  sense  fall  under 
the  terms  'metal'  or  'metallic'  The  ques- 
tion, then,  to  l>e  determined,  la,  does  It  fall 
within  the  term  'mines  and  minerals'?  In 
2  Rap.  &  L.  lAw  Diet  p.  821,  It  Is  said:  'In 
the  moat  general  sense  of  the  term,  "min- 
erals" are  those  parts  of  the  earth  which  are 
capable  of  being  got  from  underneath  the 
surface  for  the  purpose  of  profit  The  term, 
therefore,  Includes  coal,  metal  ores  of  all 
kinds,  clay,  stone,  slate,  and  caproUtes. 
"Surface"  means  that  part  of  the  land  which 
is  capable  of  being  used  for  agricultural  pur- 
poses. Railway  Co.  r.  Cbeckley,  L.  R.  4  Bq. 
19;  Hext  T.  Gill,  7  Oh.  App.  699;  Attorney 
General  r.  Tomline,  6  Cb.  Dir.  762.  A 
"mine"  is  a  work  for  the  excavation  of  min- 
erals, by  means  of  pita,  shafts,  levels,  tun- 
nels, etc.,  as  oppoaed  to  a  "quarry,"  where 
the  whole  excavation  Is  open.  While  unre- 
served, minerals  form  part  of  the  land,  and 
aa  such  are  real  estate.  When  severed,  they 
become  personal  chattels.'  In  15  Am.  & 
Eng.  Enc.  Law,  at  page  500,  the  following 
occurs:  '  '^Mineral"  originally  signified  that 
which  Is  obtained  from  a  mine;  from  under- 
ground mining,  as  distinguished  from  that 
which  la  quarries.  The  term  Is  not  lim- 
ited to  metallic  substances,  but  Includes  salt, 
coal,  paint  stone,  and  similar  substances,* 
—citing,  on  the  last  point  Hartwell  t.  Gam- 
man,  10  N.  1.  Bq.  128.  In  that  the  question 
was  whether  the  mineral  stone  paint  passed 
under  the  terms  'mines  and  minerals.'  Ui>on 
this  question  the  conrt  In  that  case  says: 
The  character  of  the  substance  of  stone 
paint  as  the  witness  called  It  is  given  in 
the  bill,  and  the  correctness  of  the  descrip- 
tion there  given  Is  admitted  In  the  answer 
and  confirmed  by  the  evidence.  It  Is  a  sub- 
stance similar  In  general  appearance  to  red 
shale;  so  soft  as  to  be  easily  cut  with  a 
knife  when  first  excavated,  but  dlflTerlng  in 
appearance  from  the  surrounding  earth.  It 
is  found  In  regular  strata  or  bowlders  of 
different  sizes.  It  hardens  when  exposed  to 
the  air,  and  when  broken  up  and  ground  It 
is  used  as  a  paint,  and  is  valuable  for  that 
purpose.  The  manner  in  which  it  Is  procur- 
ed from  the  earth,  and  Its  particular  location 
below  the  surface,  are  parUeolarly  described 
by  a  witness  who  was  the  foreman  In  carry- 
ing on  the  works.  They  commenced  work 
ing  In  an  old  shaft  which  had  been  used  for 
raising  copper  ore.  As  they  proceeded  with 
the  excavation,  the  depth  of  tbe  paint  stone 
was  about  one  foot  In  eight  or  ten,  perhaps 
a  little  more.  At  the  point  of  tbe  pit  oppo- 
site to  the  side  at  which  the  ^cavatlon  was 
commenced  tbe  paint  stone  was  from  IS  to 


20  feet  from  tbe  aurfaca  of  tbe  earth.  Tbe 
work  was  carried  on  1^  malting  regnlar 
mine  shafts  of  timber,  one  of  which  was 
extended  alMUt  CO  feet  In  length,  and  pene- 
trated about  twelve  feet  into  the  mountain 
beyond  the  open  pit  Others  were  made 
Tery  similar  in  character.  The  stratum  of 
pklnt  stone  in  the  largest  pit  was  found  to 
vary  from  6  to  15  feet  in  thickness.  Hie 
stratum  was  uniform.  Increasing  In  thick- 
ness as  progress  was  made  into  the  monii- 
tain.  It  does  not  crumble  like  red  sh&Ie, 
but  comes  off  In  square  pieces.  It  is  ground 
In  a  mill,  and  Is  fit  for  use  as  a  paint  by  mix- 
ing it  wltb  olL  Its  value  Is  from  fao  to  W 
per  ton.  Prof.  Doremus  Is  the  only  sden- 
tlflc  witness  examined.  He  says:  "It  may 
be  called  an  ai^Uaceons  sandstwe,  almnlna 
and  silica  being  the  prominent  Ingredients. 
It  Is  not  an  ore  of  Iron.  This  comes  tmder 
the  head  of  argillaceous  rocks.  I  wish  to 
distinguish  these  classes  from  ores  or  metal- 
liferous rocks.  The  position  of  this  paint 
material,  as  it  lies  in  the  mountain.  Is  not  in 
veins,  but  Is  in  strata.  The  extracting  of 
this  material,  as  I  saw  It  there,  would  not  be 
called  mining." '  Tba  analysis,'  the  conrt 
continues,  'only  estabIlBb«  a  fact  that  It  Is 
not  a  metalliferous  ore.  If  the  terms  "mines 
and  minerals,"  used  In  tbe  deed,  could,  by 
any  fair  construction,  be  confined  to  metallic 
substances,  tbe  question  involved  would  be 
of  ea^  solution;  for  the  metallic  property 
found  in  this  paint  atone  is  so  small  that 
for  the  purpose  of  extcacttng  tbe  metal.  It  is 
of  no  value.  But  I  do  not  think  the  terms 
should  be  confined  to  the  metals  or  metallic 
ores.  I  cannot  doubt  If  a  strata  of  saM,  or 
even  a  pit  of  coal,  had  been  Cound,  Qiey 
would  have  passed  under  this  grant  Can 
this  stone  paint  then,  be  fatrly  snd  natural- 
ly embraced  in  the  term  "mineral"?  It  Is  a 
body  which  is  destitute  of  o^nlsm,  and 
which  naturally  exists  within  the  earth.  It 
Is  below  the  surface,  distinguished  from  the 
ordinary  earth.  It  Is  In  strata,  and  Is  acquir- 
ed by  ordinary  means  of  mining.  Although 
Prof.  Doremus  says  that  It  Is  not  In  veins, 
but  in  strata,  and  that  he  would  not  call  the 
mode  of  extracting  it  mining,  yet  this  test 
of  it  would  exclude  salt  from  the  dass  of 
minerals;  for  salt  too,  is  found  In  strata, 
and  not  In  veins,  and  is  obtained  by  shafts, 
and  by  the  same  mode  of  operation  by  which 
this  matter  Is  excavated  from  the  earth.  It 
is  valuable  for  its  mineral  properties,  and,  by 
a  cheap  and  easy  process  of  grinding,  is  con- 
verted into  a  merchantable  article  adapted 
to  the  mechanical  and  ornamental  arts.  It 
Is  embraced  in  the  definition  given  by  men 
of  science  to  the  term  "mineral."  In  Bake- 
well's  Mineralogy,  p.  7,  It  is  said:  "Tbe 
term  'mineral,'  In  common  life.  Is  generally 
applied  to  denote  substance  dug  out  of  the 
earth  or  obtained  from  mining."  In  Cleve- 
land's Mineralogy,  p.  1.  the  definition  Is  giv- 
en thus:  "Minerals  are  those  bodies  which 
are  destitute  of  organism,  and  whidi  natural- 
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tj  exist  within  the  earth  or  at  Ita  rarfiue." 
My  eonclnalon  is  that  this  palat  stone  passed 
bj  the  grant,  and  that  the  defendantt  h&Te 
the  rlsht  to  excavate  and  use  it,  and  conTort 
the  same  to  their  own  use.' 

"In  a  note  in  the  case  of  Dnnham  t.  Kirk- 
patrif^  appearfnc  on  pace  696^  47  Am.  Bep., 
the  following  qipean:  'Freestone  Is  a  min- 
eral, within  a  reservation  in  a  deed.  Bell  t. 
Wilson,  1  Oh.  Aro^  808.  Goal  oU  is  a  mln^ 
prodDCtStm.  Thompson  t.  Noble,  8  Plttstk 
aoi.  Petndenm  la  a  mineral,  and  a  part  of 
the  realty.  Stonghton'a  Appeal,  88  Pa.  St 
186.  Coal  la  a  mlnoal.  Henry  t.  Lowe,  73 
Ma  06.  In  TwAer  t.  linger,  46  Law  T.  (N. 
S.)  8M,  It  was  held  that  flint  stones  tamed 
1Q»  1^  the  idow  In  the  coarse  of  husbandry 
fmn  minerals,  within  a  xeaerraticm  to  the 
lessor  of  mines  and  minerals,  and  qoarrlea  of 
Btme,  brick  earth,  and  grard  pits.  This 
holding  was  affirmed  by  the  hoose  of  Iwds. 
S  App.  Gas.  606.  In  Barl  of  Rosse  t.  WaU^ 
man,  14  Mees.  4k  W.  858,  the  comrt  saM  that 
ifae  word,  though  more  frequently  applied 
to  snbatancee  containing  metals,  in  Its  proper 
BOise  includes  all  fbasll  bodies  or  matters 
dug  ont  of  mines.  And  In  DarrHl  y.  Boper, 
8  Drew.  2M,  it  was  restricted  to  snch  prod- 
nets  as  are  worked  by  means  of  mines. 
More  recently,  however,  in  Hext  t.  0111,  7 
Gh.  App.  689,  the  natural  meaning  of  the 
t«tm  was  said  to  be:  "Every  substance 
which  can  be  got  from  underneath  the  sur- 
face of  the  earth  for  the  purpose  of  prt^t," 
Again.  It  has  been  held  to  include  beds  of 
china  clay,  while,  on  the  other  hand,  free- 
stone,  quarries  of  limestone,  and  clay  and 
sand,  respectively,  have  been  decided  not  to 
be  minerals.  In  Be  Dudley's  Settled  Es- 
tates, Gh.  Dlv.,  It  was  held  that  a  lease  of 
salt  works,  where  the  brine  was  pumped 
from  the  earth  and  was  made  into  aalt,  was 
not  a  lease  of  minerals.* 

"In  the  case  of  Williamson  v.  Jones  (W. 
Va.),  reported  In  19  S.  E.  441,  the  following 
language  Is  used  Mr.  Justice  Holt:  The 
authoTltlea  now  very  generally— universally, 
so  far  as  I  have  examined  them— bold  pe- 
troleum  to  be  a  mineral,  and  as  such  a  part 
of  realty,  as  timber,  coal,  or  Iron  ore,  except 
that  in  proper  cases  Its  mobility  as  a  sub- 
terranean liquid  must  be  taken  into  considera- 
tion, as  In  the  case  of  salt  water,  etc.  The 
courts  of  the  state  of  Pennsylvania  have  had 
many  cases,  some  Involving  rights  of  great 
value,  in  which  the  point  arose,  and  have 
examined  the  question  thoroughly,  consider- 
ing It  with  great  care  with  reference  to  Its 
being  property  where  It  Is  found,  and  Its 
character  and  nature  In  general  as  property, 
on  Is  a  mineral,  and,  being  a  mineral,  is  a 
part  of  the  realty.'  Punk  v.  Haldeman 
(1866)  53  Pa,  8t  229.  249.  In  the  case  of 
Oas  Co.  V.  De  Witt,  180  Pa.  St  235,  18  Atl. 
724,  tbe  master  said:  'Gas  Is  a  mineral,  and 
while  In  situ  Is  a  part  of  the  land,  and  there- 
fore possession  of  the  land  is  poseeaslon  of 
the  gas.'   After  quoting  this,  the  court  said: 


This  deduction  must  be  made  with  some 
qualifications.  Gas,  it  is  true,  Is  a  mineral 
with  peculiar  attributes,  which  require  the 
application  of  precedents  arising  out  of  or^ 
dlnary  mineral  rights  with  much  more  care- 
ful consideration  of  the  principles  Involved 
than  tbe  mere  decision.  Water  is  also  a 
mineral,  but  the  decisions  In  ordinary  cases 
<tf  mining,  etc..  have  never  beoi  used  as  un- 
qualifled  precedents  In  regard  to  flowing,  or 
even  percolating,  waters.  Water  and  oil, 
and  atlll  more  strongly  gas,  mi^  be  classed 
by  thonsdves,  if  the  analogy  be  not  too 
fimdfD^  as  minerals  fMm  natune.  In  cnn- 
mon  with  animals,  and  unlike  other  minerals, 
they  have  the  power  and  tendency  to  escape 
vltbont  the  roUtkin  of  the  owner.  Their 
fugitive  and  wandering  existence,  within  the 
limits  of  a  partlcqlar  tract  I8  uncertain,  as 
said  by  Ghi^  Justice  Agnew  In  Brown  v. 
Vandergrift  80  Pa.  St  147,  14&  They  be- 
long to  the  owner  of  the  land,  and  are  a  part 
(rf  It  BO  long  aa  they  are  on  or  In  It  and  are 
aubject  to  bis  control;  but  when  th^  es- 
cape, and  go  into  other  lands  or  come  under 
another's  control,  the  title  of  the  former  own- 
er Is  gone.' 

"We  have  found  only  one  antliority  op- 
posed to  the  concluslcm  tliat  petroleum  Is  a 
mineral;  that  IB  the  case  before  referred  to, 
of  Dnnham  Klrfcpatrick.  101  Fa.  St  86;  s. 
e.  47  Auk.  Bep.  686.  The  great  wel^t  of  au- 
thority la  not  only  c^fposed  to  that  case,  but 
it  seems  to  us  to  proceed  upon  false  prin- 
dples.  The  ground  of  the  declsloa,  as  stated 
In  the  opinion,  Is  that  by  the  bulk  of  man- 
kind nothing  is  considered  as  mln«al  ex- 
cept such  things  as  be  of  metallic  nature, 
snch  as  gold.  stlvnT,  copper,  lead,  etc.;  that, 
in  tbe  popular  estimation,  petroleum  is  not 
regarded  aa  a  mineral  substance  any  more 
than  is  animal  or  vegetable  oil;  and  that  It 
would  (mly  be  dasslfled  aa  such  In  the  most 
general  and  sdentlflc  sense.  So,  In  the  light 
of  this  asamned  general  view  of  the  bulk  of 
mankind,  petroleum  was  befd  not  to  fall  with- 
in a  reservation-  as  to  minerals.  We  think, 
however,  that  the  true  meaning  of  the  word 
*mlnerat,*  as  well  as  its  meaning  among  the 
bulk  of  mankind,  must  be  determined  from 
dictionaries  and  other  similar  authorities. 
We  do  not  think  that  the  bulk  of  mankind 
could  be  regarded  as  holding  that  the  word 
'mineral*  applied  only  to  metals.  This  case 
seems  to  be  opposed  In  principle  by  the  later 
case  of  Gill  v.  Weston.  110  Pa.  St.  313, 1  Atl. 
921,  where  petroleum  was  held  to  be  a  min- 
eral substance  in  construing  tbe  Pennsyl- 
vania act  of  1SS5,  concerning  the  mortgaging 
of  terms  on  mining  lands.  The  court  said 
in  that  case:  *It  Is  a  mineral  substance  ob- 
tained from  the  earth  by  the  process  of  min- 
ing, and  lands  from  which  it  Is  obtained  may, 
with  piopriety,  be  called  mining  lands.*  in 
the  light  of  these  authorities,  we  are  bound 
to  hold  that  petroleum  Is  a  mineral,  and  that 
It  falls  within  tbe  terms  of  the  reservation  In 
the  deed  referred  to  In  the  foregoing  case. 
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Tbe  same  la  trne  at  natnral  gu.  We  axe  ot 
tbe  tqiliiion  tbat  tbe  flrat  aaslgument  of  enor, 
tlierefore,  la  weU  takoi. 

"We  are  of  the  opinion,  alao,  that  the  sec- 
ond aaaignment  of  error  to  well  taken.  To 
resolre  tbe  point  ralaed  by  tUa  aaatynment  of 
error,  we  mnat  conatme  the  agreed  state  of 
facts.  From  this  state  of  facta  It  appears 
that  Rodgera  couTeyed  the  land,  wltii  the 
mineral  reserratlon,  on  the  24th  day  of  Oc- 
tober, 1853,  to  Matblas  Wrlgbt,  and  that 
Wright  conv^ed  the  land  by  general  war^ 
ranty  deed,  without  any  reserratlon,  to  some 
third  party,  and  th«i  It  passed  through  a 
aeries  of  conveyances  to  Jamea  A.  Allard; 
bnt  the  date  vt  the  deed  made  by  Wright  Is 
not  given,  nor  the  date  of  any  other  deed, 
nor  how  long  Allard  after  Wrlgbt'a 
deed.  It  thus  does  ncrt  appear  from  the 
agreement  that  there  waa  seven  years'  ad- 
verse possession  from  the  date  of  the  deed 
of  Mathlaa  Wright.  The  agreement  to  that 
Allard,  and  those  nndw  whom  he  <daimB, 
have  been  hi  the  actual,  open,  and  notorious 
possession  of  the  land  under  color  of  title 
for  more  than  seven  years,  claiming  advove- 
ly  to  the  world  to  the  extent  of  tbeir  title  pa- 
pers, which  definitely  Identify  the  land  In- 
tended to  be  conveyed.  Within  the  expres- 
sion, 'those  under  whom  be  claims,*  Is  not  on- 
ly included  Wright,  bat  Rodgers.  ^erefore 
It  to  Impossible  to  say  tbat  there  was  seven 
years  of  adverse  possession  from  the  deed 
made  by  Wright  to  the  third  person  forward. 

"We  are  of  the  opinion,  also,  that  the  third 
assignment  of  error  is  well  taken.  In  mineral 
lands  the  surface,  as  adapted  to  cultivation, 
may  be  separated  from  the  right  to  dig  under 
its  Borface  for  ore,  and  one  pet^on  may  hold  one 
of  these  rights  while  another  holds  tbe  other. 
Stewart  v,  Cbadwlek.  8  Iowa,  463;  Caldwell  v. 
Fulton,  31  Pa.  St.  475.  So  the  possession  of  the 
soil  by  the  owner  fw  the  purpose  of  tillage 
gives  him  no  possession  of  the  gas  under  the 
surface  or  of  the  other  minerals.  Gas  Co.  v.  De 
Witt  (Pa.  Sup.)  18  Atl.  724;  Coal  Co.  v.  Mel- 
lon (Pa.  Sup.)  25  AtL  &07.  In  this  case  It  Is 
said:  The  mining  of  coal  and  other  min- 
erals is  constantly  developing  new  qneatlona. 
Formerly,  a  man  who  owned  the  surface 
owned  it  to  the  cento:  of  the  earth]  now  the 
surface  of  the  land  may  be  separated  from 
the  strata  underneath  it,  and  there  may  be 
as  many  different  own«^  as  there  are  strata. 
LUllbridge  v.  Coal  Co.,  143  Pa.  St.  293,  22  AU. 
1035.  In  the  early  days  of  the  common  law 
tbe  attention  of  buyers  and  sellers,  and  there- 
fore the  attention  of  the  court,  was  based  up- 
on the  surface  proper,  and  who  owned  the 
surface  owned  ail  that  grew  upon  it  and  all 
tbat  was  buried  beneath  it.  His  title  ex- 
tended to  the  clouds  and  downward  to  the 
center  of  tbe  earth.  The  value  of  his  estate 
lay,  however,  In  the  arable  qualities  of  tbe 
surface,  and,  with  rare  exceptions,  the  income 
of  It  was  agriculttu^  Tbe  comparatively 
recent  development  of  the  sciences  of  geology 
and  miubnilogy,  and  the  multiplication  of 


m*^*****^?  derlcea  tor  peDetrattng  the 
earth'a  cruat,  have  greatly  (dianged  the  uses 
and  the  values  of  lands.  Tracts  that  were 
absolutely  valueless,  so  far  as  the  sur- 
face was  concerned,  have  come  to  be  worth 
many  times  as  much  per  acre  aa  the  beat 
fanning  lands  in  the  commonwealth  be- 
cause of  the  rl<di  deposits  of  coal  or  Inm  w 
oil  or  gas  known  to  underile  than  at  variona 
deptha.  These  dq;K>slt8,  however,  are  some- 
tlmea  found  bmeath  well-cultivated  farms, 
so  that  the  surface  has  a  large  maAet  value 
apart  from  the  value  of  depoalta  at  coal  or 
Iron,  or  other  minerals,  under  It.  In  such 
cases  the  owno:  to  rarely  aUe  to  ntOlae  the 
lower  strata  of  wealth  to  which  be  has  title, 
and  for  this  reason  he  sells  them  to  some 
person  or  corporation  to  be  mined  and  to  be 
moved.  So  it  often  happois  that  the  owner 
of  a  farm  aetto  the  land  to  one  man,  the  Irak 
w  oil  or  gaa  to  another,  glvhig  to  each  pur- 
chaser a  deed  or  conv^ance  In  fee  atmple 
for  his  particular  dqtosit  or  stratum.  wUle 
he  retains  the  surface  for  cultivating  pur- 
poses precisely  as  he  held  it  before.  The 
severance  is  complete  for  all  legal  and  prac- 
tical purposes.  Bach  of  the  separate  layera 
or  strata  becomes  a  subject  of  taxation,  of 
incumbrance,  levy,  and  sale,  precisely  like 
the  surface.' " 

Tbe  result  is  that  tbe  decree  of  the  chan- 
cellor must  be  reversed,  with  coeta.  and  a 
decree  entered  here  affirming  the  decree  of 
tbe  court  of  chancery  appeals  for  the  com- 
plainant In  accordance  with  thto  opinion. 


BLEIDORN  et  a!.T.OAKDALB  IRON.  COAL 
ft  TRANSPORTATION  00.  et  aL 

(Court  of  Ohancety  Appeals  of  Tennessee.  Oct 
8,  1896.) 
Tax  TrrLB— EiscTHBHT— BsTOPniL 

1.  A  tax  sale  of  land  in  which  there  Is  an  estate 
for  life  passes  only  such  estate,  even  though  it 
WBM  created  by  a  foreign  will,  irtiich  was  not 
recorded  in  the  state  where  the  land  lay  until 
after  the  tax  title  had  accrued. 

2.  Where  both  parttos  In  ejectment  dalm  title 
under  the  same  person,  Ihey  are  estopped  to  dls- 
pQte  Us  tltie. 

Appeal  from  chancery  court,  Morgan  coun- 
ty; H.  R.  Gibson,  Cbancdlor. 

BJectment  by  Gail  F.  O.  Bleldom  and  others 
against  the  Oakdale  Iron,  Goal  ft  Transporta- 
tion Company  and  ofliers.  Plahitlffs  obtain- 
ed judgment    Defendants  appeal.  Afflrmed. 

Lucky  ft  Sanford,  for  aroellants.  Wash- 
bum  &  Templeton  and  Pidde  ft  Tomer,  tor 

appellees. 

BARTON,  J.  This  is  an  action  of  eject- 
ment, brought  by  the  heirs  and  devisees  of 
Louis  Bleidorn,  deceased.  There  was  a  de- 
cree below  In  favor  of  certain  defendants, 
from  which  there  was  no  appeal,  and  the  con- 
test here  Is  only  between  the  complainants 
and  defendant  tjie  Oakdale  Iron  Company. 
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The  company,  In  Its  answer,  dented  the  title 
4if  oomplatauuitB;  i^eaded  generaUr  not  guilty 
and  tbe  atatnte  of  limitations;  and  disclaim- 
ed title  to  all  the  land  sned  for,  acept  two 
tracts,  containing  2,840  acres,  and  the  mineral 
Intereats  In  these  tcacts,  containing  484  acres. 
The  defendant  demanded  a  Jury,  and  the 
cause  was  tried  by  a  Jury  on  certain  Issues 
anbmitted  by  the  parties,  the  charge  of  the 
court,  and  the  evidence.  There  were  a  ver- 
dict and  decree  for  complainants,  a  motion  fot 
a  new  trial  orerruled,  from  wlUcb  the  de* 
foidant  company  has  aroealed. 

The  complainants*  claim  of  title  was  as  fol- 
lows: (1)  Grant  No.  21,880,  to  Thomas  B. 
^mn^nji  tw  6,000  acres,  dated  June  29, 1893, 
based  od  entry  1>977.  dated  February  17, 1830; 
09  grant,  state  to  Thomas  B.  Eastland,  dated 
Jane  80. 1830,  based  <m  entry  No.  1,078,  dat- 
ed Febmary  17,  1836;  9)  deed  from  Thomas 
B.  Eastland  to  Henry  Wells,  for  said  two  &,- 
OOO^kCte  tracts,  dated  September  1.  1839;  (4) 
deed  from  Bjoucj  Wells  to  Louis  Bleidom 
tor  said  two  6,000-aere  tracts,  dated  Beptem' 
ber  21, 1848;  (5)  wlU  of  Louis  Bleidom,  dated 
AiKii  6. 1862,  probated  In  New  York,  May  11. 
1852,  probated  In  Morgan  county,  Tenn., 
March,  7.  1887.  By  the  terms  of  this  will, 
he  doTised  all  his  property,  aftw  payment  of 
debts  and  fun««l  eiqwnses,  to  bis  wife  dur- 
ing life  or  widowhood,  with  r^ainder,  on 
her  decease  or  marriage,  to  bis  children  and 
their  heliB,  who  are  the  complainants  in  this 
suit.  The  defenses  set  up  and  relied  on  by 
the  defendant  under  Its  answer  and  proof 
are  two:  (1)  Certain  outstanding  titles,  and 
<2)  a  tax  title  and  possession  thereunder.  Un- 
der the  first  head,  the  outstanding  titles  Instat- 
ed on  are  as  follows:  (1)  Grant  No.  20,664, 
to  Stephen  Haight,  for  6,000  acres,  dated 
AprU  11,  1837,  entry  No.  1,812,  June  6,  18B6; 
<2)  grant  No.  20,602,  to  Stephen  Haight,  for 
fi,000  acres,  dated  April.  11,  1837.  entry  No. 
2,086,  October  30,  1830;  (3)  grant  No.  22,338, 
to  Julian  F.  Scoot,  for  5,000  acres,  dated  De- 
cember 28,  1838.  entry  No.  2,084,  October  21, 
1836,  which  entry  is  claimed  to  be  special;  <4) 
grant  No.  26,050,  to  WiUlam  Fisher,  for  6,- 
000  acres,  dated  January  29.  1848,  entry  No. 
2,011,  dated  June  24,  1836,  under  which  It  is 
claimed  in  argument  for  defendants  that  a 
possession  adverse  to  and  destructive  of  the 
Bleidom  title  or  Eastland  grants  was  held. 
Second,  as  to  the  tax  title  claimed:  (1)  This 
was  evidenced  by  a  transcript  of  the  proceed- 
ings from  the  circuit  court  of  Morgan  county, 
condonnlng  the  two  6,000-acre  tracts  as  the 
land  of  Louis  Bleidom,  deceased,  for  taxes 
for  tbe  year  1866,  Judgment  of  condemnation 
March  22,  1867.  sale  July,  1867;  (2)  two 
deeds,  from  W.  R.  Wiillama,  tax  collector,  to 
Meshack  Stephens,  one  for  each  of  the  5,000- 
acre  tracts,  both  dated  September  23,  1S69; 

(3)  deed  from  Meshack  Steidiens  to  the  Oalc- 
dale  Iron.  Coal  &  Transportation  Company, 
dated  January  30,  1880,  for  the  two  tracts 
and  mlooul  Interests  claimed  by  defendant; 

(4)  posBSBslon,  open,  adverse,  and  e<mtlnnotii, 


vnder  tida  tax  title,  from  1807  down  to  tbe 
bringing  of  the  suit,  folly  proven. 

IssusB  made  vp  snd  tendered  the  parties 
under  the  direction  of  the  court  were  submit- 
ted to  the  Jury  with  charge  of  the  court,  and 
verdict  and  answer  returned  by  the  jury. 
These  Issues  and  answers  returned  as  follows: 
Complainants'  Issne:  "<!)  Were  the  complain- 
ants the  owners  in  fee,  when  suit  was  brought, 
of  the  lands  in  controversy?  Ans.  Yes.  C9 
Do  complainants  and  defendants  rfaim  their  re- 
spective titles  from  one  common  source?  Ans. 
Yes.  (3)  At  tbe  date  of  the  deed  bom  Bsst- 
land  to  Wells,  and  from  Wells  to  Bleidom, 
were  either  or  both  the  bargainors  nonresidents 
oi  Tomessee?  Ans.  Yes.  (4)  Did  compbUn- 
anis  take  title  to  lands  In  dispute  as  remainder- 
men, and  did  they  bring  suit  within  seven 
yean  from  tomlnation  at  life  estate?  Ans. 
Yes.**  Defendanrs  Issoe:  "(1)  At  the  begin- 
ning of  this  suit  were  tbetr  outstanding  sub- 
sisting titles  to  the  land  in  dispute  superior  to 
that  of  complainants?  If  so,  what  title  or 
tltlee.  and  bow  much  ot  land  covered  by  them? 
Ans.  No.  [The  second  Issue  tendered  by  de- 
fendants was  not  submitted  to  tbe  Jury,  and 
there  is  no  exception.]  (3)  Was  there  a  con- 
tinuous adverse  poesesdon  for  more  than  seven 
years  under  the  William  Fisher  entry,  survey, 
or  grant  before  the  death  of  complainants'  tes- 
tator? Ans.  No.  (4)  At  date  of  deed  firom 
Eastland  to  Wells  of  land  In  dispute,  was 
there  actual  posseeslon,  under  color  of  title,  ad- 
verse to  claim  of  Eastland;  and,  If  bo,  how 
much  was  so  held,  by  whom,  and  under  what 
tiUes?  Ans.  No.  (6)  At  date  of  deed  from 
Wells  to  Bleidom,  was  there  an  actual  posses- 
sion, with  or  without  color  of  title,  adverse  to 
claim  of  W^  and  Bleidom?  If  so,  how  much 
land  was  so  held,  and  under  what  title  or 
claim?  Ans.  One  acre,  by  Bettle  Martin.  (6) 
Had  the  defendant  and  those  under  whom  it 
claims,  at  time  this  suit  waa  brought,  been  In 
actual,  continuous,  and  adverse  possession  of 
land  In  dispute,  under  a  color  of  title,  for  more 
than  seven  years?  Ans.  No.  (7)  Have  com- 
plainants and  those  under  whom  they  claim 
neglected  for  more  than  seven  years  to  avail 
themselves  of  their  alleged  title  by  suit  success* 
fully  prosecuted?  Ana.  No."  The  defendant 
assigns  some  seven  alleged  errors  of  law,  ex- 
ceptions to  the  charge  of  tbe  Judge,  the  resultt 
reached  by  the  final  decree,  and  from  errors 
of  fact;  that  there  was  no  evidence  to  sustain 
the  findings  of  tbe  Jury  on  the  first  Issue  of 
complainants,  and  the  third,  fonrtht  and  slxtb 
issues  of  defendant. 

As  to  tbe  errors  of  fact  assigned,  it  Is  suffi- 
cioat  to  say,  taking  the  charge  of  the  chancel- 
lor as  the  correct  law  of  the  case,  and  applying 
the  evidence  In  the  record  to  the  rules  thus 
prescribed,  there  Is  ample  evidence  in  the  rec- 
ord to  sustain  the  findings  of  the  Jury.  The 
facts  of  the  case,  as  established  by  these  find- 
ings, and  as  we  ourselves  find  them,  are  as  fol- 
lows: No  objection  Is  made  to  the  title  papers 
produced  by  both  parties  that  were  introduced 
and  read  before  the  jury.  The  complainants' 
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tlOe  pap«%  dated  and  prafaatod  u  above  aet 
oat,  cover  the  land  in  omtrovosy,  and.  there 
belDir  BO  other  difflcnlty  In  the  war,  vwt  title 
In  tUa  land  In  oomidalnanta,  who  are  the  der- 
taeaa  of  Loola  Keldozn,  who  died  tn.  18S2,  and 
whooe  will,  probated  In  New  Zoxk,  May  11. 
1852;  and  In  Mo^an  oninty.  Tenn.,  Haidi  7, 
18S7,  devlaed  the  life  eatate  In  ttw  land  to 
hla  vrtCe,  Caroline  Bleldofn,  for  life  or  widow- 
hood, wUh  remainder  m  her  deceaae  or  mai^ 
TbigB  to  hla  children,  the  complainants.  Mrs. 
BleUocn,  the  widow,  died  November  7,  188Z, 
not  having  married  after  ber  hnband'a  death, 
when,  the  life  eatate  having  terminated,  the 
oomidalnanta  were  vested  with  the  right  of  poe- 
aeealoL  Thk  antt  waa  commenced  October  30, 
1888.  The  proof  also  alwwa  ttiat  granta  Noe. 
20,662,  20,664,  and  22,838,  baaed  on  entry 
No.  2,0Si,  whldi  were  aignrlor  to  complain- 
ants', ooverei  the  greater  portkn  of  the  land 
In  dlvute,  there  b^ng  only  about  800  acrea 
left  after  excluding  land  covered  by  these 
grants  In  the  boundaries  soed  fbr.  The  proof 
farther  showa  that  the  tax  title  and  deeds  un- 
der which  conqdalnants  claim  cover  the  land 
In  dispute;  and,  furtho-,  that  posaesskn  w« 
taken  and  held  of  the  lands  by  Meshack  Stepbr 
ens  and  the  Oakdale  Iron  Oompany  from  1887 
to  bringing  of  suit,— open,  notnlous,  and  coOf 
thmons,  dahnhig  under  this  tax  title,  adverae 
to  alL  The  deed  from  Stephens  to  the  Oak- 
dale  Iron  Company  waa  dated  January  80^ 
1880,  and  deed  from  tax  oidlector  to  Stephens, 
Sept^ber  28,  1880.  No  other  possession  ad- 
verse to  the  Bleldom  title  la  shown,  except  of 
one  acre^  by  Battle  Martin;  and  It  la  unoo^ 
tain  aa  to  what  title  or  grant  she  held  under, 
though  the  jniy  has  found  that  on  Septem- 
ber 21, 1810,  date  of  deed  from  Henry  Wells  to 
Lonls  Bltidom,  she  held  one  acre  advwsely  to 
Bleldom.  We  also  find,  with  the  luty.  that 
Eastland  and  Wells  were  both  nonrealdents,  as 
was  X«uls  Bleldun,  at  date  of  their  respective 
deeds.  Thoe  is  evidence  teadhig  to  show  that 
Bettie  UarUn's  poaecnoton  oommoiced  In  1896, 
terminated  about  1856,  and  was  thai  atian- 
doned,  and  was  under  HcBwen  or  Wiley,  un- 
der an  entry  on  which  no  grant  Is  shown  to 
have  been  mad&  The  evidence  does  not  aat> 
Isfactorily  show  that  It  was  under  the  Fisher 
grant.  No.  26,006.  In  the  light  of  this  evidence, 
we  will  now  consider  the  questions  of  law 
raised  by  the  assignments  of  error,  as  the 
charge  was  made  in  view  of  thia  proof,  and  as 
applicable  thereto.  Defendant's  counsel  con- 
tend  that  the  questions  In  the  case  are  nar- 
rowed down  to  four,  which  we  will  consider  In 
the  shape  and  order  presented  by  them. 

1.  Did  the  tax  title  only  pass  to  M.  Stephens, 
purchaser  at  tax  sale,  the  life  estate  of  Mrs. 
Bleldom?  It  Is  Insisted  for  defendant  that  said 
tax  title  vested  In  M.  Stephens  an  estate  In 
fee  to  the  tracts  of  land  sold  for  taxes.  When 
this  case  was  appealed,  and  the  asslgnmeuts 
of  error  were  filed,  the  question  as  to  whetiier 
a  purchaser  at  a  tax  sale  took  a  fee  simple, 
or  only  a  derivative  UUe,  may  have  been  open 
to  question;  but  tince  thai  It  baa  been  de- 


cided by  this  court  tn  several  cases,  and  flnaUx 
settled  by  the  auprenw  court,  that  HW  title- 
tkkm  Is  only  derivative,  and  Oila  la  In  aooord 
with  older  dedskms  In  this  and  other  states. 
"The  ptirchaser  acquires  only  the  Interest  of 
the  owner  (tf  Qie  land  In  wboae  name  the  land 
is  or  ought  to  have  been  assessed.  He  takes 
only  such  Interest  as  the  taxpayer  may  have, 
without  prejudice  to  the  rights  of  other  par- 
ties, such  as  remataider-nien,  mortgagees,  or 
other  taMnmbrancera.**  Otty  of  NashvOla  v. 
Cowan,  10  Lea,  200  et  seq.  See,  alao,  MUna 
V.  Mlms,  1  HumidL  426;  Rowan  v,  Uoeer.  10> 
Humph.  3B9,  and  the  cases  dted  in  the  10  Lea 
case;  and  also  Blovall  Austin,  16  Lea,  700. 
And  sncb  has  been  the  decMoa  of  0ie  n^onr 
court  In  aeveral  cases,  not  reported,  during  the 
tast  year,  one  case  latdy  deeded  b^tg  that 
ii£  Anderson  v.  Post  (from  Hamilton  coanty> 
88S.  W.  283. 

It  is  Insisted,  bowevw,  that  this  cannot  be- 
efleedve  In  this  case,  because,  It  Is  aald,  tbe- 
wlll  of  Louis  Bleldom  was  never  probated  Id 
Tomessee  until  1887  (which  Is  tnie),  and  that 
Louis  Bleldom  bdd  under  a  recorded  deed; 
that  -wben.  he  died,  under  our  stotntea  of  de- 
aeent  and  distribution,  the  title  In  tse  paaaed 
to  his  heirs  at  law,  so  far  as  his  creditm 
and  the  state  of  Tennessee  were  oooccmed: 
and  that  the  wiU  of  Louis  Bletdom  did  not 
take  effect  until  registaed  here;  and  our  reg- 
istration statutes  are  dted,  and  the  case  of' 
Bleldom  v.  Mliting  Co.,  80  Tsnn.  208,  Ifi  S.. 
W.  737,  is  cited,  to  the  eflTeet  that  creditors  ex- 
isting or  subsequent  and  bona  fide  purchas- 
ers would  not  be  bound  by  an  unreglstae^ 
foreign  wld.  We  cannot  omcur  in  this  rea- 
soning as  applicable  to  the  facts  In  thia  caae. 
It  is  said  in  the  case  referred  to.  In  anawer 
to  a  simitar  contention  pressed  on  tbe  court: 
"This  argtmient  is  based  upon  the  syllabos  In 
the  Smith  and  Nellson  Case  [18  Lea.  461], 
wherein  such  an  unregistered  foreign  will  of 
realty  Is  held  to  be  valid  as  a  muniment  of 
title,  *aa  between  the  parties.*  This  ayllahna- 
ts  no  part  of  the  decision,  although  we  may 
have  reason  to  believe  it  to  have  been  pre- 
pared by  the  Judge  who  wrote  tbe  opinion  or 
this  court  This,  however,  Is  tmlmportant, 
for  tbe  limitation  put  upon  tbe  effect  of  sucti. 
a  will  is  only  one  way  of  stating  the  effect 
of  an  unregistered  conveyance,  and  does  not 
mean  that  such  an  Instrument  would  not  be 
valid  as  between  any  other  tlian  pwsons- 
claiming  under  the  will  of  the  testator,  AD 
persons  except  creditors,  existing  or  subse- 
quent and  bona  fide  purchasers,  or  whether 
parties  or  not,  are  bound  by  an  unregistered 
conveyance."  Now,  it  is  held  in  the  caae  of 
City  of  Nashville  t.  Cowan,  10  Lea.  213: 
"The  effect  of  our  statutea  and  decisions  la  to- 
make  the  tax  on  land  a  debt  of  tbe  owner 
of  the  land,  the  debt  and  Ueo  being  treated 
as  other  debts  and  liens;"  citing  Bilms  v. 
Mlms,  1  Humph.  428,  and  Rowan  v.  Hercer, 
10  Humph.  S8».  Therefore  the  debt  was- 
against  the  life  tenant,  Mrs.  Blddom,  and 
complainants  do  not  claim  nndw  her;  and. 


Digitized  by 


TouD   BI£II>OBK  T.  OAKDALB  IKON, 


OOAL  *  TBANSPOBTATIOK  CO.  86S 


whether  Um  will  wu  registered  or  not  could 
not,  that  we  can  see,  effect  this  debt  Kgalnst 
Im,  u  ewnplalnantB  do  not  dalm  under  her. 
The  Btatotei  ut  descent  and  distribution  of 
this  state  do  not  rest  the  title  in  tbe  heirs, 
by  th^  very  terms,  unless  the  ancestor  died 
Intestate.  And  we  know  of  no  caae  holding 
that  there  Is  such  Testlture,  or  preanmptlra 
of  Tertftnre,  existing,  until  rebutted  or  re- 
mOTed  by  the  registration  of  the  wlU.  The 
ancestor  having  died,  we  incline  to  the  ojrin- 
lon  that  It  Is  a  question  of  fact,  which  every 
creditor  or  purchaser  must  ascertain  for  him- 
self at  hia  peril,  as  to  who  the  heir  or  derl- 
aee  Is.  The  creditors  meant  by  the  registrar 
tlon  law,  ss  to  whom  papers  were  void  with- 
out registration,  are  creditors  of  the  grantor. 
Carson  t.  Browder,  2  Lea,  702;  Banders  t. 
Everett,  8  Tenn.  Oh.  623;  Woods  r.  Bonner. 
80  Tenn.  417,  IB  S.  W.  67;  Klnsey  t.  Mc- 
I>earmon,  5  Uold.  882.  Here  Louis  Bl^otn 
was  the  grantor,  and  It  Is  not  claimed  that  the 
state  or  any  one  dse  was  a  creditor  of  his. 
We  do  not  decide  whether  an  innocent  pur> 
chaser  from  a  child  who  would  be  an  bOr  at 
law  of  a  deceased  owner  of  land  in  case  of 
intestacy  m^ht  not  take  a  valid  title  as 
against  the  devisee  of  an  unregistered  foreign 
will,  though,  as  we  say,  we  Incline  to' the 
oirinlon  that  he  would  not  There  are  dlffl- 
cultiea  under  either  view,  and  we  see  no  dif- 
ference, so  far  as  concerns  the  troubles  as  to 
titles  that  may  arise,  between  the  registration 
of  a  foreign  will  and  the  probate  of  a  domes- 
tic. A  domestic  will,  whether  probated  or 
not,  passes  the  title  to  land,  and  relates  back 
to  tbe  death  of  tbe  testator.  But  to  ai^ 
the  rule  Insisted  on  by  defendant  in  this  case 
would  have  the  effect.  In  the  first  place,  of 
vesting,  by  presumption,  contrary  to  the  real 
facta,  the  full  fee-simple  title  in  the  com- 
I^nants;  thua  making  them  liable  for  a 
debt  which,  under  the  law  and  the  facta,  they 
were  not  liable  for,  and  then  taking  from 
them  for  thla  debt,  under  this  system  of  pre- 
snmptkn.  their  future  right,  title,  and  poa- 
aesalon,  when  they  were  unable,  not  having 
the  right  of  poasesslon,  to  bring  a  suit  to  re- 
cover possession.  We  do  not  think  this  posl- 
tiim  can  be  maintained.  There  may  be  difll- 
culttes  arising  out  of  the  holding  that  a  tax 
sale  only  passes  a  derivative  title,  but  the 
point  is  too  well  settled  f na  to  question  it 
The  next  Issue  propounded  by  the  defend- 
ant's counsel  Is:  "Oould  defendant  claiming 
under  this  tax  title,  set  up  and  rely  upon  its 
outstanding  tltlesr*  Upon  this  subject  the 
chancellor,  as  applicable  to  the  evidence  be- 
fore the  jury,  charged  the  Jury  that  "whfflre 
both  parties  dalm  und^  the  same  person, 
they  are  estopped  to  dispute  the  title  of  such 
person.  If,  therefore,  you  find  that  the  de- 
fendant traces  Its  title  back  to  Louis  Blel- 
dom,  and  derives  Its  title  from  him,  then  It 
cannot  dispute  the  validity  of  his  title;  and 
the  question  then  would  be  whether  Its  claim 
to  tbe  Bleidom  title  Is  superior  to  that  of 
complainants,  and  you  need  not  consider  tbe 


titles  alleged  to  be  superior  to  Louis  Bld- 
dom'a'*  This,  It  Is  Insisted,  was  error;  and 
it  is  Insisted  for  the  defendant  that  it  could 
set  up  and  show  outstanding  titles  for  the 
purpose  of  defeating  complainants'  suit;  and, 
In  support  of  this  contention,  we  are  cited  to 
several  cases.  We  think  the  law  to  this  state 
Is  directly  to  the  contrary,  and  that  tbe 
charge  of  the  chancellor  In  this  respect  was 
evidently  correct  In  the  case  of  Worth  am 
T.  Cherry,  3  Head,  468,  it  ts  said:  "It  Is  a 
well-established  principle  in  the  action  of 
ejectment  that  where  both  parties  claim  title 
under  the  same  third  person,  it  la  sufficient 
to  prove  the  derivation  of  title  from  him 
without  proving  his  title."  It  Is  further  said: 
"Tbe  d^endant  derlvea  whatever  title  he 
may  have  under  Louis  8.  Wortham,  and  la 
therefore  estopped  to  gainsay  hla  title.  In 
accord  with  this  are  also  the  cases  of  Allen 
Y.  Moss,  1  Leg.  Rep.  dS5;  Royston  v.  Wear, 
8  Head,  8;  Hochell  r.  Benson,  Mel^  8; 
Penj  V.  Calhoun,  8  Humph.  651;  Howard  t. 
Massengale,  18  Lea,  677.  We  are  cited  to 
the  case  of  Moss  t.  Bank,  7  Baxt  316,  as 
so  staining  the  contention  of  defendant's  coun- 
sel, but  we  do  not  so  read  this  case.  In  this 
case  It  was  held  that  where  the  plaintiff  and 
the  defendant  derived  title  from  a  common 
source,  the  defendant  cannot,  for  the  purpose 
of  defeating  complainant  Impeach  the  valid- 
ity of  the  title,  or  the  source  from  whence 
both  derived  their  title;  yet  he  can  show  that 
tbe  plaintiff,  by  some  subsequent  act,  has 
parted  with  his  title,  and  has  none  at  the 
time  the  action  was  brought  The  effect  of 
this  Is  not  to  impeach  the  common  source 
of  title.  It  may  be  true,  at  quoted  from  2 
GreenL  Bt.  S  307,  that  "the  defendant  it  not 
otherwise  estopped,  may  stUl  set  up  a  title 
paramount  to  the  common  source,  and  derive 
to  himself,  or  a  title  under  an  Incumbrance 
created  by  the  common  grantor  prior  to  the 
title  of  the  plaintiff."  In  the  first  (rf  tbe  two 
Instances  here  put  the  defendant  would  not 
be  claiming  under  a  common  source,  but  un- 
der a  different  title  derived  to  Itself,  and  aa- 
•erted  to  be  superior;  the  sun>otition  being 
that  It  had  discovered  the  defecte  of  the  title 
under  which  It  had  held,  and  had  abandoned, 
and  procured  a  better  title,  under  which  It 
then  claimed.  And  to  the  second  case,  while 
claiming  under  a  common  title,  the  defoidant 
has  gone  one  step  back,  and  secured  the 
prior  or  superior  conTC^ance  under  the  com- 
mon title.  It  la  expressly  stated  to  this  ease 
of  Moss  T.  Bank  that  the  effort  of  the  defend- 
ant was  not  to  impeach  the  original  title,  but 
for  the  purpose  of  showing  that  at  the  time 
the  suit  was  brought  the  pbUntiff  had  no 
title  to  the  premises.  Is  the  case  of  Eer- 
bough  V.  Vance.  6  Baxt  110,  the  rule  and  dis- 
tinction are  well  illustrated;  tor  In  that  caae 
It  was  held  that  as  to  an  undivided  Interest 
of  one-flfth  owned  by  Baml.  8.  Tance,  and  by 
him  conveyed  to  Eerbougb,  by  deed  which 
embraced  another  contract  the  d^endantt 
would  be  estopped,  because  thsy  occupied  the 
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relation  <rf  helm  and  prlrlea  of  Samuel 

Vance,  but  as  to  foor-fifUia,  which  the  ^ 
fokdanbi  did  not  claim  under  Samuel  Yancey 
bat  as  common  betas  oC  Qielr  father,  thejr 
wore  not  estopped.  The  case  of  Bobertson 
PlckreU,  100  U.  S.  608,  3  Sop.  Ot  407,  n- 
Ued  on  hr  the  defendant's  counsel.  Is  also 
oontnu7i  u  ve  nnderstand  It,  to  their  toslst- 
eace.  In  that  case  the  Pendants  were  re- 
lytng  upon  a  dUferrat  title,  vhldi  ihey  de- 
rived to  tbansetTea.  It  waa  dalmed  for  the 
pimntlffw,  who  had  faOed  to  perfect  by  proof 
their  claim  of  title,  that  the  defendants  were 
estopped  from  asserting  an  advance  title 
against  them,  their  claim  being  that  they 
waie  heirs  of  Bobertson  and  wife,  and  Uitt 
Bobertson  and  wife  had  conveyed  a  life  estate 
to  the  grantor  of  the  parties  through  whom 
the  defendants  traced  their  interests,  and 
that  this  precluded  them  from  asserting  any 
title  as  against  the  right  of  plaintiffs  to  the 
ceverglan  as  the  bebts  of  Bobertson  and  wife. 
The  court  said:  "This  posiesslon  was  assom- 
«d  upon  the  notion  that  a  party  who  receives 
the  deed  of  a  life  estate,  and  all  persons  tak- 
ing a  subsequent  conveyance  in  fee  from  him 
or  his  grantees  or  dwlvlng  title  by  devise 
from  such  grantees,  are  estopped  to  deny  that 
the  reversion  upon  the  termination  of  the  life 
estate  la  vested  in  Uie  grantor  or  bis  helrB." 
And  It  was  h^  that  this  waa  not  true,  bnt 
that  Budi  d^mdanto  could  inocure  the  true 
title,  and  hold  under  It  And  it  was  further 
said  In  the  opinion  of  the  court,  to  the  general 
atotement  of  the  law,  that  tme  oookl  protect 
himself  as  above  stated:  *Thae  Is  this  qualr 
iflcatlon:  that  a  grantee  cannot  dilute  hte 
grantor's  title  at  the  time  of  conveyance,  so 
as  to  avoid  payment  of  the  purchase  price  of 
ttte  property,  max  can  tiia  grantee,  In  a  cop- 
test  with  another,  whilst  relying  soldy  upon 
the  tlOe  conv^ed  to  him,  question  ito  valid- 
ity when  set  up  t^r  the  latter.  In  other 
words,  he  cannot  assert  that  the  title  obtain- 
ed from  his  grantor  or  through  him  Is  suffi- 
cient for  his  protection,  and  not  available  to 
his  contestant  Where  both  parties  assert  tl> 
tie  from  a  common  grantor,  and  no  other 
source^  neither  can  deny  that  such  grantor 
had  a  valid  title  when  he  executed  hie  con- 
veyance." And  this  to  accordance  with 
sound  reason  and  Justice,  and  Is  well  llius- 
trated,  as  we  think,  to  this  case.  The  de- 
fendant, as  a  means  of  protection,  sets  up 
and  relies  upon  the  Bleidom  title,  whli±  it 
claims  to  be  perfect  to  itself,  both  by  regular- 
ity of  the  tax  proceedings  under  which  It 
claims,  and  by  reason  of  seven  yearsT  poBsea- 
slon,  which  it  claims  was  under  this  title, 
open,  notorious,  and  adverse  to  all  the  world, 
destroytog  ail  outstanding  titles.  Now,  can 
this  defendant  be  permitted  to  say,  after 
making  this  claim,  and  proving  conclusively 
more  than  seven  years'  possession  under  this 
titie,  as  was  done,  tliat  Ito  position  was  false 
and  untrue,  both  as  a  matter  of  fact  and  a 
mattw  of  law,  and  that  there  were  supertor 
outstanding  titles?  We  tbink  not,  and  are 


clearly  of  the  <qpinlon  tiiat  this  otatfscOon  and 
assignment  of  errors  is  not  well  taken. 

The  third  question  sulnnittea  by  dtfsnd- 
anf s couusells:  "Was Betfle Martto'a  pbbbm 
slon  held  under  the  Fisher  entry?"  13m  Jury 
found  that,  at  the  date  of  the  deed  of 
to  Bleidom,  there  was  one  acre  hdd  by  Bet- 
tie  Martin  withto  the  bounds  of  the  Wells 
deed,  as  possession  advose  to  that  title;  but 
tb«y  failed  to  find  under  what  grant  or  title 
that  possession  was  held,  and  did  not  find 
that  It  was  held  under  the  Fisher  entry  or 
grant,  as  the  defendant  now  contends  It  was. 
Our  previous  holding  disposes  of  tiUs  qnes- 
tUm,  as  the  defendant  could  not  rely  upon  any 
sodi  ontstanding  claim.  But,  besides  Oila, 
the  evidence  does  certainly  not  satlBfactorily 
show  that  tills  possession  was  under  the 
Fisher  claim,  but  we  think  the  wetfit  of  the 
evidence  Is  to  the  contrary.  But,  In  addithm, 
it  was  shown  that  this  possession  was  aban- 
doned as  far  ba^  as  180S,  and  that  posses 
akm  has  been  hdd  under  the  Bleidom  title 
sd  verse  to  this  since  1887.  We  see  no  error 
to  tite  charge  of  the  chancellor,  and,  as  we 
have  held,  the  findings  of  Uie  iarj  In  the 
case,  toklng  the  charge  to  lay  down  the  cor- 
rect rules  of  law,  are  amply  wnppottei  hf  the 

SVld€llC& 

The  next  question  propounded  bj  the  de- 
fendant's counsel  Is:  "Weve  the  three  out- 
standing titles,  to  wit,  granto  Nos.  20.662, 
20,66^  and  22,338,  and  entry  No.  2,084.  supe- 
rior to  that  of  complalnante?"  It  Is  Indst 
ed  by  the  defendant  that  they  wore,  and  that 
the  findings  of  the  Jury  on  this  issue  would 
not  be  Mndlng,  because  the  court  charged  the 
Jury  that  the  defendant  could  not  dispute  the 
validity  of  oomidalnanta*  title.  Tbe  remit 
reached  b^  us  under  the  head  last  above  caa- 
sidered  is  oonduslve  of  this  questlML  As  we 
have  hdd,  tbe  defendant  cannot  set  up  or  re- 
ly upon  such  outstanding  title.  Besides  this. 
It  has  shown  conclusively  that,  by  more  than 
seven  years'  exclusive,  adverse,  open,  and  no- 
torious possession  under  the  Bleidom  titles, 
all  oUiw  ttUes  were  ttttngulshed;  and  tbe 
Jury  clearly  found  that  there  were  no  snd 
outotanding  titles.  The  only  questton  Oiat  re* 
malned  to  the  case  was  as  to  whether  the 
possession  held  nndw  tbe  tax  tlfle  was  ad- 
verse to  the  rematoder-men.  It  waa  certain- 
ly adverse  to  all  others. 

On  the  whole  case,  we  are  of  the  opinion  that 
the  compliUnante  have  shown  to  themsdves. 
by  the  production  of  their  titie  papers,  a 
good  title;  that,  under  the  tax  sale,  St^hens 
took  only  a  derivative  title,  being  the  life 
estate  of  Mrs.  Bleidom;  that  this  was  termi- 
nated by  the  death  of  Mrs.  Bleidom,  to  18S2: 
and,  the  suit  having  been  brought  on  October 
80,  188S,  that  the  complalnanto  were  not  bar- 
red by  the  adverse  possession  of  the  defend- 
ant; that  during  the  existence  of  the  life 
estate,  tbe  possession  held  under  tbe  Blei- 
dom tiUe  was  not,  and  could  not  be,  advise 
to  that  of  the  rematoder-men,  but  toured  to 
their  boieflt  and  protection.   1  Am.  &  Xtog. 
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Bne.  Law,  p.  28T;  ICeCony  T.  Kfng,  8 
HnmidL  26T.  And  see  Bleldorn  r.  lOnli^ 
Go.,  89  Tenn.  20t,  16  S.  W.  737.  We  are 
therefore  of  the  (pinion  tbat  the  decree  of 
the  chancellor  Is  correct,  and  the  same  Is  of- 
flrmed,  with  costs. 

NEIL,  J.,  concurs. 

Affirmed  orally  by  laiireine  court,  Norembm  10, 


OATB  T.  CATB  et  al. 

(Coort  of  Ohancery  Appeals  of  Tenneaaee.  Oct. 
2,  1887.) 

Ouim  Munwr  Dboidskt's  Estatb  —  Tbas's 
SoFFoar  or  Widow— FRBnRBircs--C^AKeB  oH 
Ii4iiD— ExpBNSB  or  Fahilt  IConoMSitT— Gbsd- 
ITS  ON  Cuncs  Hbld  bt  Bstate. 

1.  Tie  year's  snpport  for  a  widow  shoald  be 
taken  from  funds  actually  on  band  or  due,  and  ia 
not  a  general  or  preferred  <4iBrge  against  the 
general  assets  of  the  estate, 

2.  The  year's  allowance  to  a  widow  is  not 
cbsTgeable  Bgainst  the  resl  estate  of  tbe  deeeaa- 
ed. 

8.  An  administratrix  cannot  rewm  from  tiie 
estate  the  costs  of  a  suit  by  her  to  determine 
the  rl^t  to  administer  on  the  estate. 

4.  A  bank  certificate  oi  dmoslt  In  fsTor  of 
decedent  was  properly  canee&d  where  It  was 
ahown  thst  it  was  paid  tqr  tiie  bank,  snd  that 
decedent  had  pranuwd  to  d^ver  np  the  c«> 
tificate. 

6.  The  asaonnt  paid  for  a  monument  on  the 
Camlly  burying  lot  Is  a  proper  charge  against  the 
estate,  where  it  appears  that  it  was  ordered  at 
the  expense  and  request  of  decedent,  who  ap- 
proved the  contract  of  purchase,  and  promised 
to  pay  the  cost 

6.  Credits  on  a  note  held  by  the  estate  are 
proptfly  allowed  where  receipts  for  the  payments 
were  produced,  and  were  proven  by  the  testimony 
of  competent  witnesses,  to  which  uo  exceptions 
were  taken. 

Appeal  from  chancery  court,  Bradley 
county;  T.  M.  McConneU.  Chancellor. 

Bill  by  M.  A.  F.  Gate  against  R.  J.  Gate 
and  another.  From  tbe  decree  rendered, 
complainant  appeals.  Affirmed. 

Greed  F.  Bates,  for  appellant  ICayfldd, 
Son  ft  Aiken,  for  i^^telleea. 

BABTON.  J.  This  bOl  tnui  filed  by  the 
complainant,  who  was  the  widow  of  William 
Gate,  deceased,  as  his  administratrix  and 
in  her  own  right,  to  transfer  the  admlnlstrsr 
tlon  of  her  deceased  hnBbaiid*fl  estate  from 
tbe  connty  to  tbe  chancery  ctnirt,  and  to 
wind  it  op  as  an  haolvait  estate,  sdl  luids  to 
pay  debts  and  to  settle  all  matters,  claims, 
and  questions  relating  to  tbe  estate.  Vari- 
ous Piattcfs  of  dlffttsnce  between  different 
parttei^  and  especial^  betwem  her  and  ber 
Mtepaon,  J.  B.  Gate,  were  set  ont,  and  rarl- 
ons  parties,  and  all  necessary  persons,  were 
made  parties  defendant  All  proper  orders, 
references,  and  accounts  were  bad,  home- 
stead, dower,  and  exemptions  allowed,  land 
sold  and  sales  confirmed,  and  a  general  re- 
port made,  and  decree  entered  settling  all 
matters  of  difference  between  all  parties. 


To  some  of  tbe  reports  the  widow,  the  com- 
plainant excited;  to  certain  parts  of  some 
of  tbe  decree  atae  'ezcc^itod,  and  baa  prosecut- 
ed her  aiqtealt  and  assigns  errors  here;  and 
tbe  only  polnte  now  vpea  In  the  case  are 
tbose  made  In  ber  assignments  of  error,  and 
will  be  taken  np  and  considered  In  tbeir 
order  as  made,  tbe  pertinent  and  material 
facts  being  stated  In  connection  with  each 
point 

Ibe  first  complaint  Is  in  reference  to  a 
year's  snpport,  which  ths  dianceilor  declin- 
ed to  allow  ber  as  a  preferred  claim  oat  of 
tbe  general  assets.  Including  proceeds  of 
land  sold.  The  facts  In  connection  with  this 
matter  are  that. she  filed  ber  petition  In  the 
eonrt  asking  to  baTe  a  year's  snpport  set 
aside  on  the  4th  of  Tebniary,  1886.  Then 
competent  commissioners  were  appointed 
for  thla  pnrpose,  wbo  reported  tbat  **tbey 
had  proceeded  to  discharge  the  doty  awlgnr 
ed  them  by  going  to  the  residence  of  tbe 
widow,  where  the  ^ects  of  tbe  estate,  or  a 
portion  of  them,  are,  and,  after  conslderliv 
all  the  clrcumstancea,  the  station  and  sltoa- 
tkm  In  Ute  of  the  widow,  faw  present  neces- 
sltlee,  and  tbe  character  of  the  estate  left  try 
the  Intestate,  have  selected  and  set  apart 
for  the  year's  support  of  said  widow  tbe 
following  specific  artldes  of  i»ersottal  prop- 
erty, to  wit:  We  find  tbe  estate  con^sts  of 
personal  property,  notes,  and  money,  and 
no  real  estate,  and  therefore  set  aside  no 
spedfie  articles  of  personalty,  becanse  there 
is  no  personsl  estate  except  notes  and  mon- 
ey. We  therefore  set  apart  to  the  said 
widow  tbe  snm  of  six  hundred  dtdlan  In 
cash,  to  be  paid  hw  personally  ont  of  the 
mon^  now  In  the  bands  of  the  admlnistrap 
tor  of  said  estate,  or  any  other  property  of 
said  estate,  all  of  which  is  to  be  ha  own 
IndlTldaal  proper^,  and  belong  to  her  fine 
from  tiie  cliUms  of  saM  estate,  Ite  admlnlS' 
trator,  or  any  creditor  thereof."  This  report 
was  confirmed  by  order  of  the  county  court, 
and  it  was  ordered  that  she  might  be  allow- 
ed to  retatai  the  8600  ont  of  money  In  bar 
hands,  and  to  credit  herself  therewith  as 
widow,  or  that  It  need  not  be  embraced  in 
any  inrentory  made.  She  not  baring  re- 
ceived uiythlng  as  administratrix  bat  a 
note,  now  In  Judgment  fer  about  |2S9,  on 
one  O.  B.  said  to  be  doubtful  ooUec- 
tkm,  Abe  asked  first  tbat  this  claim  for  8600 
for  a  year's  support  be  made  a  first  lien  on 
all  tbe  funds  realised  In  this  cause,  or.  If 
not  that  It  he  allowed  as  s  general  dalm 
against  tbe  estete,  and  She  be  paid  a  pro 
rata  <m  same.  TbB  chancellor  correctly  de- 
fined to  allow  either.  This  has  been  re- 
peatedly held,  and  Is  too  well  settled  for 
ctrntrorersy.  Loftls  t.  Loftts,  M  Tenn.  240, 
28  S.  W.  loot;  Mill,  ft  y.  Code,  I  Sias;  Bice 
T.  Hunt  7  iMf  8S.  Property  set  aside  must 
be  actually  on  hand  or  due.  Mia  ft  V.  Code, 
I  8128;  Blee  t.  Hunt,  87  Lea,  88;  Tonwr  v. 
Xisher,  4  Bneed,  21L  It  cannot  be  for  w 
much  recovery  charged  on  the  estate  gener- 
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ally  (tame  am  abore,  and  Baylew  Baj- 
lesa,  4  Cold.  859;  Rocco  v.  Gtcalla,  12  Helsk. 
CO^,  and  Is  not  cbargeablb  on  the  real  es- 
tate of  tbe  deceased.  Bell  t.  Hunter,  9 
King's  Dig.  pars.  6814,  0315. 

The  second  ground  ot  complaint  and  error 
assigned  fs  that  the  chancellor  declined  to 
aUow  a  claim  reported  In  her  favor  by  tbe  mas- 
ter against  the  estate  for  f380.  This  was  for 
money  expended  by  her  In  a  lawsuit  with 
her  stepson,  J.  B.  Gate,  as  to  who  should 
administer  on  the  estate  of  the  deceased* 
William  Gate.  It  would  seem  that  the  con- 
test was  a  warm  <nie,  and  that  she  spent  tbe 
amount  claimed,  and  was  successful;  but 
the  light  for  the  admlnlstratlonahlp  was  nec- 
essarily a  personal  one.  and  not,  so  far  aa 
one  can  see,  for  the  benefit  of  the  estate  In 
any  way,  and  we  know  6f  no  principle  of 
law  that  would  Justify  our  allowing  It  as  a 
^opw  charge  against  the  estate.  The  learn- 
ed and  Industrious  counsel  for  the  widow 
cited  OS  to  no  authority,  either  text-book 
or  decision,  sustaining  h^  contention,  and 
we  know  of  none. 

The  third  complaint  and  error  assigned  la 
that  the  chancellor  held  that  a  certlAcate  of 
deposit  which  she  found  among  the  papers 
of  the  decedent  on  the  Bank  of  Charleston 
had  been  paid,  and  directed  its  cancellation. 

The  proof,  to  our  minds,  dearly  showed 
It  had  been  paid  by  the  bank,  and  Its  can- 
cellation was  proper.  It  was  shown  by  re- 
liable proof  that  It  had  been  paid,  and  that 
deceased,  WUllam  Cate,  had  promised  to  get 
and  deliver  the  certificate  to  the  bank,  but 
had  forgotten  and  neglected  to  do  so.  Hm» 
was  no  error  In  this. 

The  fourth  error  assigned  Is  tbe  action  of 
the  chancellor  In  allowing  a  claim  In  favor 
of  J.  R.  Gate  for  amount  paid  for  monument 
placed  on  famUy  lot,  the  Insistency  being 
that  the  monument  was  bought  by  J.  B.  and 
Gu8  Cate,  and  that  this  was  their  debt  Tb» 
proof  shows  clearly  that,  while  J.  B.  and 
Gus  Cate  gave  directly  to  the  dealer  the  or> 
der  for  the  monument,  and  agreed  to  see 
tbe  bill  paid,  the  monument  was  ordered 
and  contracted  for  by  J.  B.  and  Ons  Cate 
at  tbe  express  instance  and  direction  of  their 
father,  the  decedent  William  Cate,  who  no- 
tified and  approved  the  contract  after  It  was 
made,  and  who  was  to  pay  tbe  bill.  j.  B. 
Cate,  as  a  security  or  guarantor  of  the  debt, 
paid  It  It  was  a  Just  claim  against  the  es- 
tate, and  properly  allowed  by  the  chancellor. 

The  fifth  error  assigned  was  tbe  action  of 
the  chancellor  on  two  credits  of  $2,668,  and 
^7  on  a  note  held  by  the  estate  against  J. 
B.  Gat&  The  proof  shows  dearly  that  J.  B. 
Cate  had  made  the  payment,  and  was  en- 
titled to  the  credits.  It  la  said  It  is  not 
proven  by  legal  evidence.  Receipts  were  pro- 
duced. They  are  proven  by  Gus  Cate,  who 
was  competent  and  by  J.  B.  Gate,  to  whose 
testimony  no  exception  was  .taken  or  reserv- 
ed in  the  court  below. 

No  othw  errors  are  assigned,  and  we  see 


no  error  In  t2ie  decree  of  the  chaBcaDoK^ 

which  will  be  affirmed,  with  costs. 

WILSON  and  NEIL,  JJ^  concnt; 


GARTER  et  al.  V.  8TBWABT  et  sL 
(Ooort  ot  Ohancezy  Areata  oC  TnmeiMe.  Oct. 
2,  1SD7.) 

LnuTATiom  —  MsRTAL  UirsoovDnss  —  Dxrosi- 
noHB— ITss  IK  Various  Sum. 

1.  Sndi  mental  unsoundness  as  would  toU  lim- 
itations was  properly  not  found  on  evenly-bal- 
anced evidence,  consiating  of  depotftions  and 
■tipnlatkms,  where  the  issue  wss  negatived  ^ 
disinterested  witnessM,  and  was  not  raised  tul 
property  rights  were  endsngewd  by  advene  poa- 
■essioo. 

2.  A  deposition  taken  Iff  defendant  In  an  ^ect- 
ment  suit  msy  be  used  by  Urn  in  a  suit  to  M- 
strain  Its  prosecution, -where  the  same  issues  axe 
raised  by  a  cross  bill,  thoui^  the  wttneos  has 
died  in  me  meantime. 

Appeal  fiwrn  duuteeiy  coort,  Knox  oonnty; 
H.  B.  landaay,  CSiancellor. 

Suit  1«y  Annette  Cartor  and  vQua  against 
Wedej  Stemrt  and  othm.  From  a  decree 
In  tiivor  of  oomplalnanta,  defendants  appeaL 
Affirmed. 

Motde  Smithson,  for  appellants.  J.  Ii.  Beg- 
ets and  Green  *  BUelda,  for  appellees. 

WILSON,  J.  This  bill  was  filed  December 
8, 1805,  to  enjoin  the  prosecution  of  an  eject- 
ment suit  instituted  In  the  circuit  court  of 
Knox  county  1^  the  defoidants  against  the 
complainants  or  their  tenants,  to  recov^  two 
lots  and  bouses  in  KnoxvlUe,  the  lots  ad- 
joining each  other,  one  hunting  on  Qx»zler 
street  and  the  other  on  Marble  alley,  and  to 
have  the  right  and  title  to  the  lots  cdaimed 
complainants  to  be  superior  to  that  of  the 
defendants.  The  bUl  avers  that  the  complain- 
ants had  ent»^  their  appearance  to  the 
ejectment  suit  In  the  circuit  court  and  filed 
pleas  to  the  declaration,  but  that  their  remedy 
at  law  was  embarrassed;  and  that,  owing  to 
the  nature  of  their  defenses,  it  was  a  proper 
case  for  the  chancy  court  to  take  Jurisdic- 
tion, and  settle  all  matters  in  dispute  between 
the  parties.  It  was  conceded  in  the  bill  that 
upon  the  face  of  the  records,  tbe  defendants 
liad  the  better  legal  title;  but  it  was  averred 
that,  while  the  legal  title  was  put  In  the  party 
from  and  through  whom  defendants  <dalmed 
by  inheritance,  It  was  wrongfully  so  placed, 
and  that  It  was  Intended  to  be  put  in  the 
party  In  trust  for  those  throusAi  whom  by 
mesne  conveyances  complainants  derive  title. 
It  is  further  av^red  that  complainanta.  In 
person  and  through  those  under  whom  th^ 
claim,  had  had  open,  notorious,  exclusive, 
and  adverse  possession  of  the  premises,  under 
color  of  title,  for  a  period  of  years  whl<^  per- 
fected the  title  by  the  opention  of  the  stat- 
ute of  limitations,  and  this  statute  Is  pleaded 
and  relied  on.  It  Is  sufficient  to  aay  bm 
that  the  bill  averted  eaultable  grounds  Jostlfr- 
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tag  tte  duacctr  ccntrt  la  aenimliiff  Juriadlc* 
tlon  of  tlw  controTeray,  and  It  did  so.  and 
enjoined  tbe  defendants  from  the  further 
^tMeentlon  of  thdr  ejectment  ndt  la  the  dr* 
calt  court.  Tb»  defendants  anBwwed  the 
bm,  and  denied  the  claim*  of  oomplalnanti 
as  preseoted  by  tbem,  and  sought  to  avoid 
the  effect  of  the  ^tea  of  the  statute  of  Um- 
Uatfona,  1^  denying— Flzst,  that  It  had  ran; 
and,  Moond,  by  alleging  that  tbe  deceased 
ancestor  or  relative  through  whom  they  claim- 
ed 1^  Inheritance  was  of  unsound  mind,  and, 
therefore,  that  the  statute  never  commenced 
to  run  In  her  ttfetlme.  This  answer  was  flled 
as  a  cross  bUI,  In  wtaldi  Uiey  asked  to  be  put 
la  possesBfcm  of  llie  premises,  to  have  an  ac- 
count for  rents,  and  that  the  claim  of  com- 
(dalnanta  be  removed  as  a  dead  upon  their 
title.  Tills  cross  bill  was  answered,  and  Its 
'  matwlal  contentlona  denied.  A  large  volume 
of  i^roof  was  adduced  1^  Hie  parties,  consist- 
ing of  some  2S  d^osltlons,  a  large  quantity 
of  documentary  evidence,  a  transcript  of  the 
ejectment  suit,  and  cKtaln  stipulations  and 
agreements  of  counsel 

The  cause  was  heard  toy  <Aancdlor  Lindsay, 
August  27. 1887.  He  held  that  the  comidaUi- 
ants  were  entitled  to  tiie  nUitt  tbsy  sought, 
and  thereupon  decreed  that  complainant  Ure. 
Annette  Carter  was  the  owner  In  fee  and  en- 
titled to  the  HaiMe  aUey  loti  and  that  com- 
plalnants  Q.  H.  Phillips  and  J,  L.  Drake 
were  the  owners  In  fee  and  entitled  to  the 
lot  fronting  tm  Groslor  street,  described  In 
the  pleadings,  and  perpetually  enjoined  the 
further  prosecution  of  the  ejectment  suit  In 
the  circuit  court  by  tbe  defendants.  .  He  htid 
that  the  deed  executed  June  14,  1868,  by 
James  Kennedy  and  F.  Van  TJxum  to  Edward 
Livingston,  conveying  both  of  the  lots  as  one 
lot,  was  a  cloud  upon  the  title  of  complain- 
ants, and  removed  the  same,  and  that  the 
statute  of  limitations  commenced  running  In 
favor  of  complainants  before  the  alleged  In- 
sanity of  the  ancestor  of  defendants.  He 
dismissed  the  cross  bill  of  defendants,  and 
taxed  them  with  all  the  costs  of  the  cause 
and  the  cost  of  the  ejectment  suit  In  the  cir- 
cuit court;  the  latter  costs  to  be  paid  as  a 
part  of  the  costs,  and  paid  from  his  conrt 
when  cerOfled  by  the  clerk  of  the  circuit 
conrt  From  this  decree  tbe  defendants  pray- 
ed and  were  granted  an  appeal  to  the  supreme 
court,  and  have  assigned  errors  as  follows; 
(1)  Error  In  admitting  as  evidence  In  this  case 
the  deposition  of  one  Bhoda  Houston,  whose 
deposition  was  taken  In  the  ejectment  snit 
by  complainants  here,  defendants  In  the  eject- 
ment suit,  the  said  Rhode  having  since  died; 
or  the  deposition  of  Justin  B.  Staley,  which 
purported  to  set  out,  by  questions  and  an- 
swers, what  was  In  the  deposition  of  said 
Rhode.  Exceptions  were  renewed  at  the 
*y^Hny  in  respect  to  the  evidence  of  Rhoda, 
and  the  objection  to  Us  competency  is  that 
the  parties  and  subject-matter  of  dispute  In 
this  case  are  not  the  same  as  existed  in  the 
ejectment  suit.  The  exception  was  overruled 


by  tbe  ehanedlor.  (»  Bkror  In  bidding  that 
there  was  a  resulting  trmt  In  the  premises  In 
favor  of  the  party  thnuib  and  under  whom 
complainants  claim.  (8)  Brm  in  holding 
tiiat  the  compkdnants  bad  title  1?  vlitne  of 
the  operation  of  the  statute  of  llndtatlims. 
(4)  Error  In  holding  that  the  statute  began  to 
ran  In  the  lifetime  of  Edward  Livingston. 
The  complainants  claim  title  by  mesne  con- 
veyances from  Rhoda  Houston,  coined.  The 
defendants  claim  as  the  heSt  at  law  of  Ban- 
nle  Clait,  who  was  an  only  sister  of  Edward 
Uvingston,  who  died  Intestate. 

Certain  facta  are  not  seriously  In  dispute  in 
the  record.  They  are  these:  June  14,  18TO, 
James  Kennedy  and  F.  Van  TTxum  conveyed 
by  deed  the  jnemlses  In  dispute,  as  one  lot, 
to  Edward  Livingston,  colored.  Iilvingston 
died  August  2S,  1874.  intestate  and  without 
Issue,  leaving,  as  his  only  betas  at  law,  his 
sister,  Fannie  CBaA,  coUved.  Fannie  Oaric 
died  August,  18M,  leaving;  as  ha  h^rs  at 
law,  the  defendant  Wesley  Stewart,  a  son, 
and  two  granddautftters,  the  defendants  Oeox*- 
gle  Winston  and  Kittle  dark,  an  colored  peo- 
ple. The  lionises,  pending  Uie  Uf e  of  Lhr* 
IngBtoD,  or  soon  thereafter,  were  Uvlded  In- 
to two  lots.  Livingston  never  lived  <»i  ttie 
premlsea.  Gomplalnants*  <*Tfi''»if  axe  tiius  jnov- 
ed:  Ifrs.  Carter  boncftt  the  MarUe  alley  lot 
from  J.  H.  Keeling  and  wife,  June  24,  1885, 
taking  thehr  ^ed,  which  she  put  of  record. 
Keying  bought  from  Rhoda  Houston,  Janu- 
ary 24,  1886,  taUng  ber  deed,  which  went  to 
record.  Rhoda  Houston,  March  81, 181K2,  con- 
veyed, by  deed,  the  other  lot  to  PhUllps  and 
one  Sprankle;  and  Sprankle  conveyed  his  half 
Interest  to  Drake,  April  2, 1S82.  Edward  Liv- 
ingston left  a  wife,  Reiui  Livingston,  now 
dead.  Rena  Livingston  conveyed  to  Rhoda 
Houston,  December  30,  1884.  It  seems  that, 
after  the  death  of  Edward  Livingston,  there 
was  a  dispute  between  Rena  and  Rhoda  Hous- 
ton In  respect  to  the  ownership  of  the  prem- 
ises. It  appears  that  Rhoda  insisted  that  the 
property  was  paid  for  by  ber  hustiand,  Ned 
Houston,  who  had  died,  and  that  the  title  to 
the  property  was  to  be  taken  In  Edward  Llv- 
taigston.  In  trust  for  her.  In  view  of  this 
dispute  between  them,  Rhoda  and  Rena,  Feb- 
ruary 28.  1875,  executed  an  Instrument  in  the 
nature  of  a  partition  deed  between  themselves 
to  the  iffoperty,  which  was  put  of  record. 
This  Instrument,  among  other  things  not  neo 
essary  to  set  out,  contains  the  following  re- 
citals: "Whereas,  a  controversy  exists  be- 
tween the  undersigned,  Rhoda  Houston  and 
Rena  LlvlngstoJ,  as  to  the  right  and  titie  to 
certain  real  estate  In  KnoxvUle,  the  said 
Rhoda  claiming  that  said  property  was  pur- 
chased and  paid  for  by  Edward  Houston,  her 
husband,  for  her  sole  and  separate  benefit, 
and  that  the  title  was  erroneously  made  to 
Edward  Livingston  individually,  when  it 
should  have  been  to  her  or  to  tbe  said  Liv- 
ingston as  trustee  for  her  use  and  benefit, 
and  &e  said  Rena  Livingston  denying  the 
Justice  of  tbe  dalm  of  said  Rhoda,  and  ar* 
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sertlng  that  she  Is  tbe  rightful  owner  of  said 
real  estate  or  lot  of  land;  and  whereas,  each 
of  us  have  beoi  In  actual  possession  of  a 
certain  i>art  of  said  lot  for  more  than  scTcn 
years,  claiming  the  same  against  all  the 
world  and  adversely  to  each  other;  and 
whereas,  we  desire  to  avoid  any  litigation, 
and  prefer  to  settle  the  question  between  ns: 
Therefore  It  ts  mutually  agreed  that  tbe  said 
Rhoda  Houston  shall  have,  hold,  and  pos- 
sess 6C  feet  of  that  part  of  said  lot  which 
she  is  now  In  possession  of,  and  which  she 
baa  held  and  possessed  as  her  own  for  more 
than  seven  years,  to  wit  [the  Instrument  then 
describes  what  is  known  at  the  "Marble  Al- 
ley Lo^"  and  then  set  apart  the  Crozler  or 
eastern  lot  to  Sena  LlTti^ton].  This  Instrih 
mmt  was  executed,  as  stated,  February  28, 
1879,  and  was  witnessed  by  Judge  O.  P.  Tem- 
ple and  George  W.  Lev^e.  It  was  acknowl- 
edged before  the  county  court  clerk  tbe  same 
day.  Judge  Temple  states  In  his  deposition 
that  he  prepared  the  instrument;  that  he  was 
a,t  tbat  time  the  counsel  of  Rhoda  Houston; 
bat  that  he  knew  nothing  about  tbe  title  to 
this  property  except  what  was  communicated 
to  bim  at  tbat  time  tbe  partlesw  and  re- 
members  none  of  the  particulars. 

In  this  condition  ot  tbe  tltle^  it  became  a 
mattor  of  moment  to  the  conqOainanta  to  aid 
tbelr  Utte  by  the  statota  of  lumtattona.  We 
tbink  they  have  effectually  done  so,  unless  Ita 
<qierati(m,  in  so  far  as  the  il^ta  <tf  defend* 
ants  are  concerned.  Is  nullllled  by  the  un- 
soundness of  mind  at  Fannie  Glaric,  under 
whom  defendants  claim.  The  evidence  la 
quite  conflicting  as  to  this  point  Tbe  de- 
fendants are  quite  poalUve  that  she  was  men* 
tally  unsound,  and  was  so  for  a  long  period 
before  her  deatb.  and  that  especially  was  this 
the  case  after  she  came  near  being  drowned 
tai  a  basement  toom  of  trae  of  tbe  houses  on 
tbe  pranises  tbat  ahe  waa  ocenpylsK  1^  a 
soddoi  rise  In  the  creA.  It  aeems  tbat  tbeie 
were  several  parties  in  the  room  at  the  time 
of  the  anddrai  influx  of  tbe  rising  water,  and 
tbey  give  a  veiy  vivid  deacriimon  of  the 
event  One  witness,  Mrs,  Wesley  Stewart, 
says  she  waa  there,  and  tbat  she  got  out  by 
momitins  a  safe  that  came  floating  around 
In  the  room,  and  tnm  that,  as  a  bird,  Jump- 
ed  out  of  tbe  window*  'Another  witness 
states  that  another  party  "scaled"  out  of  the 
window.  The  old  lady  bad  to  be  asristed  In 
getting  out,  and  numerous  witnesses  say  tbat 
from  thence  on  she  was  mucb  more  affected 
mentally  than  she  was  before.  The  defend- 
ants are  qnite  strong  in  thehr  proof  as  to  tba 
mental  unsoundness  of  tbe  cdd  lady.  She  ajf- 
pears  to  have  beeo  over  flO  wben  8be  died^ 
and  several  other  partiea  give  It  as  tb^  o^tii- 
ion  that  the  old  lady  vras  not  capable  <tf  on- 
derstandtng  matters.  One  witneaa,  Mr.  Pear- 
son, tbe  Janitor  In  the  Deadoick  Building,  la 
quite  certain  that  she  ms  comidet^  dement- 
ed. He  saw  a  great  deal  of  her,  be  says, 
several  times  usually  a  week,  extending  over 
a  period  of  several  yean.   His  frequent  vis- 


its there,  aa  be  etatest  mm  to  see  mtty 
Olark,  and  engage  bar  a>  a  none  tot  a  white 
family  In  the  city.  Jnit  why  tt  required  mo 
many  visits  and  so  many  years  to  see  and  en- 
gage Kitty  is  not  absolntdy  clear  In  this  rec- 
ord. Other  witnesses,  apparently  quite  Intelli- 
gent, and  In  no  way  Interested  In  this  suit, 
say  ttuit  the  old  lady  was  a  nice,  pleasant, 
Boislbieolddar^.  They  detail  the  tact  of  her 
milking  cows  for  a  certain  family,  waiting  on 
children,  and  giving  them  medlctoe,  and  doins 
other  acts  that  Indicated  the  possession  of  a 
sound  mind;  and  they  say  that  they  never 
hear  her  mental  soundness  questioned  until 
this  litigation  arose. 

We  have  carefully  read  all  the  evidence  in 
the  record,  and  we  are  content  with  the  con- 
clusion that  bee  mental  condition  Interposed 
no  bar  to  tbe  operation  of  the  statute.  We 
are  further  content  to  hold  with  tbe  chanctf- 
lor,  under  the  evidence,  that  the  title  of  eom- 
plalnants  vras  perfected  by  tbe  statute  of  lim- 
itations. We  do  not  hold  with  what  seema 
to  have  been  the  oirinion  of  the  cbancellor, 
that  Rboda  Houston  was  entitled  to  tills  prop- 
erty under  any  resulting  or  other  trust.  In 
tbe  view  of  the  cue  we  taltt.  Che  evidence  of 
Staley,  incorporating  the  deposition  of  Rhoda 
Houston  given  in  the  ejectment  suit,  does  not 
affect  the  result  reached.  We  would  bave 
reached  the  c<melu8lon  h««ln  expressed  vrith- 
ont  tbat  evidence.  We  may  say,  however, 
ttULt  vre  think  the  evidence  competent.  The 
decree  of  tbe  cbancellw  Is  afflimed,  wiBi 
coata. 

VJBXL  and  BARTON,  JJ.,  concur. 

Affirmed  onily  by  supreme  court,  November  8, 


UNDBIli  ROAL-ESTATB  00.  v.  tINDELL 

et  al. 

OSniweaie  Court  of  Missouri,  Divltfou  No.  1. 

Dec  7,  1887.) 

PAKTITIOK  — TlTX.!  — DSURBI  — PSTITION  T(MI  Ra- 
TJBW  —  JDBIBDICTIOX  —  £prBOT    OV  RBVIBV— 

Lachkb  —  LmrrATioMB — Hahbibo  Wokxx— Es- 
tate. 

1.  Rev.  at  1889,  H  2217,  2220.  provide  tiut 
defendant  In  an  action  la  which  he  has  not  heea 
summoned  and  has  not  appeared,  but  Is  brought 
in  by  publication,  and  In  which  an  interlocutory 
Judgment  has  been  made  final,  may,  within  three 
years  after  rendition  of  such  final  Judgment,  ap- 
pear, have  same  reviewed,  and,  for  good  cause, 
■et  aside;  but.  in  order  to  obtain  audi  review. 
It  devolves  opon  such  defendant  to  show  that  tiie 
petition  on  which  such  Judgment  was  procured  Is 
untrue  In  some  material  matter,  or  tbat  he  has, 
and  then  had,  a  sood  defense  thereto,  which  shall 
be  set  forth.  Baa,  that  a  petition  for  review,  tgr 
one  who  bad  been  served  by  pabiicatlon  only, 
stating  that  the  nnrported  assignee  of  an  inter- 
est in  certain  pnnierty  sold  under  an  Intarlocn- 
tory  Judgment  of  partition,  which  was  after- 
wards made  a  final  judgment,  claimed  same  un- 
der a  conveyance  from  one  who  held  the  title 
thereto  in  trust  for  petitioner,  which  conveyance 
waa  a  breach  of  trust,  of  which  lareach  the  as- 
signee at  the  time  had  notice,  and  tbat  said  as- 
signee did  not  take  for  value,  sets  forth  such  an 
interest  in  the  real  estate  in  qnestioa  as  entitlaB 
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the  petitioner  to  a  review  of  the  jadgmott  ai 
to  the  part  claimed  by  the  awiKnee. 

2.  Rer.  St  ISeoTH  luSSTwOi,  Dermlttius  a 
mairied  woman  to  sue  and  be  sued  in  her  own 
name,  the  same  aa  a  feme  sole,  do  not  by  impli- 
cation repeal  the  part  of  section  6767  that  ex- 
empts a  married  woman  from  the  runoing  of  the 
Btatnte  of  limitations,  since  mere  ability  to  me 
doea  not  impose  an  oUigation  to  do  so. 

8.  Nor  do  laid  atatatea  abrogate  the  com- 
mon-Iaw  rule  that  a  married  woman  cannot  be 
SOiltTof  laches. 

4.  Where  property  has  been  conreyed  to  a 
tniatee  In  trost  for  a  married  woman,  and  jua 
disponendl  is  conferred  on  Um,  die  does  not  own 
a  aeparate  estate  therein. 

6.  Where  the  transactioa  has  not  become  ob- 
■cure  by  the  lapse  of  time,  and  no  party  or  wit- 
ness has  died  smce  the  cause  of  action  accmed, 
and  no  lasting  or  valuable  improvements  have 
been  made  upon  the  property  in  question,  and  no 
npense  has  been  Incurred  by  defendant,  1^  rea- 
son of  the  delay  in  bringing  suit,  laches  wul  not 
be  imputed  to  one,  tinder  the  disability  of  cover- 
ture, who  failed  for  11  years  after  the  cause  of 
action  had  accrued  to  bring  an  actios  for  an 
interest  in  a  mnainder  in  real  estate,  the  life 
teiant  of  which  was  still  liviuK. 

e.  Under  Ber.  St  1889,  tt  714B,  7148,  provid- 
ing that  in  partition  suits  the  court  shall  ascer- 
tain and  declare  the  rights,  titles,  and  interests 
of  the  parttes,  and  give  judgment  accordingly, 
and  that,  in  case  parties  claim  tiie  aame  portion 
advetsdy,  the  court  may  determine  their  rights, 
the  coart  has  jurisdiction  to  determine  questions 
of  titie;  and  hence  a  judgment  against  one  who 
has  be«i  made  d^eaduit  in  partition  anit,  and 
baa  failed  to  set  mi  any  adverse  Interest,  is  a 
bar  to  a  snbaeqaent  salt  between  the  same  par- 
ties regarding  the  same  subject-matter. 

7.  Where  a  Qnal  decree  in  partition  is  reviewed 
OD  petition,  sudi  review  does  not  disturb  the  de- 
cree, as  to  the  rights  of  any  co-tenants,  except 
such  as  are  charged  by  plaintiff  in  the  petition 
for  review  with  holding  adversely  to  him. 

8.  Under  Rev.  St.  1888,  I  2£2i,  providing  that 
a  judicial  sale  shall  not  be  affected  by  setting 
aside  any  iudgment  regularly  made,  the  purchns- 
ers  at  a  sale  under  a  decree  in  partition  would  be 
fnUy  protected  against  any  actitm  subaeqnently 
taken  itartiefl  on  a  petnlon  for  review  of  tm 
judgment 

9.  Under  Rev.  St.  1889,  {  2219,  providing  that 
if  a  petition  to  review  a  judgment  making  final 
an  intertocaton  judgment  be  not  filed  within 
tbree  yean  after  rendition  of  sach  final  judg- 
ment, the  same  shall  stand  absolute,  such  judg- 
ment docs  not  become  final  until  after  the  three 
years  have  elapsed;  and  therefore  a  party  to  a 
partition  suit  whose  intnest  is  disputed  by  a  pe- 
tition for  review  filed  in  due  tirae,  is  subject  to 
the  juriscUction  of  the  court,  and  can  be  required 
to  make  audi  dlaposition  of  the  Interest  in  iUm- 
pote  as  to  the  court  seems  juat 

Appeal  from  St  Lonla  circuit  court 
In  a  suit  bj  the  Llndell  Beal-Batate  Com- 
pany against  Jemima  Llndell  and  others,  a 
Jndirment  In  partition  was  rendered.  Prom 
an  order  strllElng  out  ber  petition  for  a  re- 
Tlew  of  the  judgment,  Ellen  Darls,  one  of 
the  defendants,  appeals.  Reversed. 

T.  J.  Rowe  and  Jos.  8.  Laurie,  for  api>el- 
lant  John  D,  Davli  and  Jos.  W.  Lewis,  Jr^ 
for  respondents. 

ROBINSON,  J.  On  August  30,  1802,  a  suit 
between  the  devisees  of  Jesse  O.  Llndell,  de- 
ceased, and  their  heirs  and  assigns,  for  the 
partition  of  certain  real  estate  in  St  Louis 
(subject,  however,  to  the  life  estate  of  Je- 
nlma  Llndell,  the  widow  of  said  Jesse  O. 
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Llndell),  was  instituted.    On  February  23, 
1893,  an  interlocutory  Judgment  of  partition, 
defining  the  respective  interests  of  the  par- 
ties, and  ordering  a  sale  of  the  property, 
was  rendered.  Afterwards  the  property  was 
sold  by  a  special  commissioner,  whose  report 
of  sale  was  duly  approved,  which  was  fol- 
lowed on  May  27,  1893,  by  final  decree. 
April  1,  1895,  the  appellant  In  this  proceed- 
ing, Ellen  Davis,  a  married  woman,  and  one 
of  the  defendants  In  said  cause,  appeared  In 
court  and  filed  her  petition  for  review,  veri- 
fied by  affidavit,  under  the  provisions  of  sec* 
tloDB  2317  and  2220  of  the  Revised  Statutes 
of  1889.    Mrs.  Davis  Is  now,  and  was  then, 
a  nonresident,  and  was  not  summoned  and 
I  did  not  api>ear  to  said  action,  but  was 
I  brought  In  by  publication.    Plaintiff  then 
I  moved  to  strike  the  petition  for  review-  from 
i  the  files,  for  the  following  grounds:  "(1) 
I  The  petition  does  not  set  forth  facts  consU- 
I  tutlng  a  good  defense  to  the  allegations  con- 
I  talned  In  plaintiff's  petition.   (2)  It  appears 
[  from  the  facts  stated  in  said  petition  for  re- 
I  rlew  that  more  than  ten  years  bare  elapsed 
I  since  the  alleged  cause  of  action  accrued, 
and  tbe  action  is  therefore  barred  by  the 
statute  of  limitations.    (3)  It  also  appeara 
from  tbe  facts  stated  In  said  petition  for  re- 
!  view  that  tbe  petitioner  has  been  guilty  of 
{  such  laches  that  she  is  not  entltied  to  assert 
I  any  claim  to  the  property  described  in  plain- 
tiff's petition."    Which  so-called  motion  Is, 
in  effect,  a  demurrer  to  the  petition,  and  has 
been  so  treated  by  all  the  parties.    The  peti- 
tion for  review  is  in  words  and  flgores  fol- 
lowing, omitting  the  caption: 

"Now  comes  your  petitioner,  Ellen  Davis,, 
and  states  to  the  court:  That  she  was  made- 
a  party  defendant  In  the  above-entitled 
cause,  which  was  an  action  instituted  in  this- 
court  on  July  30,  1892,  by  and  between  the- 
devlsees  of  the  late  Jesse  G.  I^Indell,  and 
their  heirs  and  assigns,  for  the  partition  of 
the  real  estate  therein  described,  subject  to- 
I  the  life  estate  therein  of  the  said  Jemima 
I  Lindell.'  That  your  i)etltioner,  said  defend- 
i  ant,  was  at  the  Institution  of  said  suit  and 
i  now  is,  a  nonresident  of  the  state  of  MIs- 
;  sourl,  and  was  not  summoned  in  said  action, 
neither  did  she  appear  to  said  suit  nor  was- 
she  made  a  party  as  a  representative  of  any 
one  who  had  been  summoned  or  appeared^ 
but  was  brought  in  by  publication.  In  ac- 
cordance with  the  provisions  of  the  statute^ 
relating  to  nonresident  defendants.  That- 
as  to  ber,  a  default  was  granted  In  saldl 
cause,  and  the  allegations  of  the  petitioD 
taken  as  confessed;  and  on  tbe  23d  day  of 
February,  1883,  an  Interlocutorr  judgment 
of  partition  and  an  order  for  the  sate  of  tbe 
property  were  entered.  That  said  judgment 
undertook  to  define  the  respective  Interests 
In  and  to  said  real  estate  of  the  parties 
therein  designated,  and  directed  fbat  Inas- 
much as  partition  In  kind  seemed  Imprac^ 
ticable,  a  sale  of  said  property  be  made  by 
a  gpedal  commissioner  then  and  tbere  up- 

Digitized  by  GooqIc 


»70 


43  SOUTHWBBXIOBN  RSFOBIZiB. 


(Mo. 


poInUd  iQ'  tbe  court,  and  that  the  proceeds  { 
ot  such  Bale  be  dls^lbuted  by  said  commlS' 
etoner  to  the  itartles  mentioned  and  de- 
ecrlbed,  according  to  their  re^iectlTe  Inter* 
ests  as  defined  by  said  judgment  That  on 
March  2S,  1888,  said  special  commissioner 
made  his  report  of  the  sale  ot  said  property, 
which  was  dniy  approved  by  the  court;  and 
on  May  27,  1803,  said  special  commlsslimer 
made  his  final  report,  showing  that  tiie 
whole  amount  of  the  purchase  money  had 
been  j^ld  to  him,  and  that  he  bad  dlstrib- 
oted  the  same  (amounting  to  $67,088,  neQ  to 
the  parties  designated  by  the  court,  accord- 
ing to  their  respective  IntoKsta.  That  said 
report  was  duly  approved  on  March  27, 
1883,  and  a  final  Ju^ment  In  the  cause  was 
tiien  and  there  entered  accordingly.  The 
petitioner  in  said  cause  alleged  that  your  pe< 
titioner  (defoidant  therein)  claimed  to  be 
entitled  to  the  Interest  In  said  property 
which  Jesse  G.  LIndell,  Jr.,  the  nephew  or 
grandnephew  of  Jesse  O.  Undell,  deceased, 
acquired  under  the  will  of  said  testator,  bat 
that  said  interest  had,  by  mesne  conveymn- 
-ces,  passed  to  William  F.  Ferguson,  d& 
■ceased  (whose  heirs  and  administrators  were 
made  defendants  therein),  and  was  owned 
and  held  by  said  utate,  subject,  however, 
to  whatever  right  thereto  may  be  finally  ad- 
judged In  favor  of  Edward  O.  Dameron,  also 
defendant  therein,  under  and  by  virtue  of  a 
certain  written  agreement  between  William 
F.  Ferguson  and  one  William  G.  Jamison, 
concerning  which  a  suit  was  then  pending, 
on  appeal,  in  the  supreme  court  of  Missouri. 
The  judgment  or  decree  of  this  court  so  ad- 
judged, and  found  that  your  petitioner  no 
longer  had  any  interest  In  the  loemlses. 
Said  allegations  of  the  petition  touching  the 
right,  title,  and  ownership  <a  that  Interest 
in  said  property  which  said  Jesse  G.  LIn- 
dell, Jr.,  acquired  under  and  by  virtue  of  the 
wiU  of  the  late  Jesse  G,  LIndell  are  untrue; 
and  your  petitioner  has,  and  then  had,  a 
good  defense  to  such  action,  whereby  tt  will 
appear  that  she  is  and  was  enUUed  to  be 
Adjudged  the  owner  of  the  interest  in  said 
property  acquired  by  the  said  Jesse  O.  Lln- 
-dell,  Jr.,  pnder  said  will,  the  particulars  ot 
which  are  more  fully  set  forth  as  follows: 

"Your  petitioner  states:  That  she  now  is, 
and  was  prior  to  the  insUtution  of  said  suit,  the 
wife  of  George  Davis,  whom  she  married  In 
uiss.  but  that  prior  to  her  marriage  with  him 
■alw  was  the  wife  of  Peter  Undell,  a  nephew  of 
Jesse  6.  LIndell,  deceased,  and  that  the 
above-named  Jesse  G.  LIndell,  Jr.,  was  her 
son,  bom  of  such  marriage.  That  said  son 
Jose  toot  under  the  will  of  Jesse  G.  LIndell, 
deceased,  an  undivided  one  thirty-sixth  part 
of  all  the  estate,  real  and  personal,  of  which 
said  testator  died  seised,  subject,  bowevra*, 
to  the  life  estate  of  Jemima  LIndell,  widow  of 
testator.  That  on  June  24. 1874,  said  Jesse  G. 
Lindell.  Jr.,  his  deed  of  that  date,  for  a 
valuable  consideration,  conveyed  to  William 
C  Jamison  all  the  right,  titie,  and  int^est  In 


I  and  to  the  estate  whidi  be,  tite  s^  Jesse  O. 
LlndeU.  had  acquired  under  said  will,  to 
have  and  to  hold  the  same  in  trust  for  your 
petitioner  and  her  heirs  f6rever.  Said  deed 
described  hf  metes  and  bounds  the  real  es- 
tate intended  to  be  conv^ed,  and  included  flie 
property  set  forth  in  the  above  action  for 
partitltm.  That  on  June  SO,  1874,  said  Jami- 
son, as  her  trustee,  upon  the  request  of  your 
petitioner,  executed  a  deed  of  trust,  of  that 
date,  conveying  all  said  innperty  to  George  W. 
CUne,  as  trustee  for  (Tharles  Hojie,  to  secure 
the  payment  of  a  principal  note  for  $10,000, 
dated  June  30, 1874^  payable  three  years  after 
date,  togetho:  with  six  interest  notes,  for 
$000  each,  payalde  at  Ox^  twdve,  eli^teen, 
twenty-four,  thhrty,  and  thtrty-slx  months  aft- 
er date;  all  of  said  notes  being  signed  by 
your  petitioner,  and  payable  to  the  order  of 
said  Hoyle.  That  afterwards,  to  wit,  on  De- 
cember 23,  1878;  BflJd  trustee,  George  W. 
Cllne,  In  pursuance  of  the  power  vested  in 
him  under  said  deed  of  trust,  sold  said  prop- 
erty at  public  vendue,  and  William  F.  Fergu- 
son, then  the  owner  of  said  $10,000  note,  be- 
came the  pnrchasra',  for  the  snm  of  $8,07S; 
and  a  deed  for  all  of  aaiA  property  was  then 
and  there  executed  to  him  1^  said  trustee, 
Cllne.  That  ttte  amount  thus  raised  at  such 
sale  was  fitr  less  than  the  real  value  of  the 
property.  That  said  sale  was  made  under 
and  virtue  of  an  agreemoit  by  and  be- 
tween said  William  a  Janfison,  your  petition- 
er's trustee,  as  aforesaid,  and  said  Ferguson, 
that  said  Ferguson  ViU  hold  said  property 
as  security  for  the  said  $10,000,  and  interest 
thereon  fram  and  after  January  Ist,  1880.  at 
the  rate  of  eight  per  cent  per  annum,  payable 
semiannually,  uid  when  said  $10,000  shaD 
be  paid,  and  the  interest  as  aforesaid  shall  be 
paid,  then  the  said  Ferguson  will  convey  to 
the  said  Jamison  the  said  real  and  personal 
estate,  or  to  such  person  as  the  said  Jamison 
shall  direct;  that,  after  the  payment  of  said 
$10,000  and  Interest  as  aforesaid,  the  said 
Jamison  shall  be  the  owner  and  entitled  to  a 
nmveyance  of  said  property  conveyed  to  said 
Ferguson  by  said  trustee,  dine,  as  aforesaid; 
and  that  the  said  Jamison  will  pay  the  lnt«- 
est  as  aforesaid  when  It  becomes  due  as 
aforesaid.'  That  said  agreement  quoted  as 
above  was  then  and  there,  to  wit  on  Decem- 
ber 28,  U78,  reduced  to  writing  and  signed 
by  said  parties,  and  was  duly  a<A:no\riedged 
and  recorded  In  the  recorder's  office  of  the  dty 
of  St  Louis.  A  copy  of  the  same  is  herewith 
filed.  That  said  agreement  thus  entered  Into, 
although  in  the  name  of  said  Jamison  him- 
self, was  really  made  In  his  capa<d^  as  trus- 
tee for  petitioner,  as  was  well  known  to  said 
F«^u8on;  so  that  said  i^reement  thus  Inured 
for  the  benefit  of  your  petitioner,  and  said 
Ferguson  thereby  hdd  said  propoty  in  trust 
for  her.  That  said  Jamison,  your  petttlona'*B 
truMee,  continued  to  pay  the  Interest  to  said 
Ferguson  on  said  snm  of  $10,000,  as  required 
by  said  agreement  until  1884.  That  on  Au- 
gust 6,  1884,  said  Jamison  executed  a  deed 
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whereby  he  conveyed  and  transferred  to  Lo- 
gan D.  Dameron,  all  the  right,  title,  and  in- 
terest In  and  to  all  of  said  property  as  the 
same  appeared  by  the  agreement  aforesaid  by 
and  between  said  Ferguson  and  Jamison. 
That  SQch  attempted  conveyance  by  Jamison 
on  his  own  account  of  any  Interest  in  said 
property  to  Dameron  was  a  breach  of  trust 
on  his  part,  and  said  Dameron  accepted  said 
deed  with  full  notice  that  Jamison  had  no 
right  or  Interest  In  said  property,  under  said 
agreement  or  otherwise,  except  as  the  trus- 
tee of  your  petitioner;  and,  moreover,  said 
deed  to  Dameron,  although  purporting  to  be 
for  a  valuable  consideration,  to  wit,  $1,000 
c-asb,  was  In  fact  executed  solely  to  protect 
or  Indenmify  said  Dameron  from  such  pe- 
cuniary loss  as  he  might  sustain  by  reason  of 
being  surety  on  certain  bonds  of  Jamison 
aa  curator  and  as  administrator,  wherein 
said  Jamison  was  a  defaulter;  he,  the  said 
JamisoDt  being  then  wholly  InBolveut.  A  copy 
of  said  deed  Is  herewith  filed.  That  on  April 
11,  1891,  said  Logao  D.  Dameron  executed  a 
deed  whereby,  for  a  nominal  consideration, 
he  sold  and  assigned  to  his  son,  Edward  O. 
Dameron,  all  the  right,  title,  and  Interest  to 
said  property  aa  acquired  by  him  under  and 
virtue  of  said  deed  from  Jamison  to  him- 
self. That  said  deed  to  Edward  C.  Dameron 
was  voluntary,  and  moreover  the  latter  ac- 
cepted the  same  with  full  notice  of  the  rights 
of  your  petitioner  In  and  to  said  property  un- 
der the  agreement  aforesaid  between  the  said 
Jamison  and  Ferguson.  That  WlUlam  F. 
FerguBon  died  In  1883,  and  at  the  June  term, 
1891,  of  the  probate  court  of  the  city  of  St 
Louis,  said  Edward  G.  Dameron,  as  assignee 
of  the  rights  of  Jamis(m  In  and  to  said  prop- 
erty under  the  agreement  aforesaid.  Instituted 
a  proceeding  (to  which  your  petitioner  was 
not  a  party)  to  compel  the  administrator  of 
said  Ferguson,  Horace  Ghlselln,  to  perform 
said  agreement  and  execute  a  deed  to  him 
(Dameron)  conveying  all  the  property  which 
said  Ferguson  had  acquired  under  and  by  vir- 
tue of  the  deed  from  Cline,  trustee,  as  afore- 
sEdd;  at  the  same  time  tenderling  to  said  ad- 
ministrator said  sum  of  $10,000,  with  eight 
per  cent.  Interest  to  date.  In  accordance  with 
the  conditions  of  the  agreement  between  Jam- 
ison and  Fet^son.  That  in  said  proceeding 
a  Judgment  was  rendered  as  prayed,  and  up- 
on an  appeal  to  the  St.  Louis  circuit  court  a 
Judgment  of  like  effect  was  entered.  That 
an  appeal  was  taken  to  the  supreme  court, 
and,  said  appeal  being  yet  undetermined  at 
the  date  of  the  aforesaid  decree  In  partition, 
this  court  ordered  that  the  mterest  acquired 
by  Jesse  G.  Llndell,  Jr.,  under  said  will,  to- 
wlt,  an  undivided  1-36  part  In  the  proceeds 
of  the  sale  of  said  property,  amounting  to  $1,- 
863.S9,  be  paid  to  Horace  Ghlselln,  adminis- 
trator of  WiUlnm  F.  Ferguson,  deceased,  sub- 
ject to  such  right  as  might  be  finally  adjudg- 
ed on  such  appeal  in  favor  of  said  Edward 
G.  Dameron,  which  was  accordingly  done. 
"Your  petitioner  states  that,  at  the  time  lit 


the  Institution  of  the  partltlonsult  herein,  there 
was  also  Instituted  In  this  court,  by  the  same 
plaintiff,  against  Jemima  Llndell  et  al.,  a 
number  of  other  suits  for  partition,  between 
the  devisees  of  Jesse  G.  Llndell,  deceased, 
and  their  heirs  and  assigns,  of  the  remaining 
portions  of  the  real  estate  of  which  said  tes- 
tator died  seised,  to  which  actions  your  peti- 
tioner, being  a  nom-esldent,  was  made  a  jiar- 
ty  defendant  by  publication  only,  and  entered 
no  appearance  therein.  In  some  of  said  suits, 
partition  lu  kind  being  impracticable,  the 
property  was  sold,  and  In  others  there  was 
partition  in  kind.  In  each  case  the  Judgment 
defining  the  rights  and  Interests  of  the  par- 
ties was,  so  far  as  concerns  the  undivided 
1-36  part  acquired  by  Jesse  G.  Llndell,  Jr., 
under  said  wlU,  the  counterpart  of  the  Judg- 
ment herein;  giving  to  the  estate  of  Ferguson 
an  undivided  1-36  part  of  the  property,  sub- 
ject to  the  right  of  Dameron,  under  the 
agreement  aforesaid,  as  might  be  finally  ad- 
Judged  upon  the  determination  of  the  cause 
then  pending  on  appeal  In  the  supreme  court 
Your  petitioner  states  that  since  the  date  of 
the  decree  herein,  and  the  decrees  In  said  oth- 
er partition  suits,  said  appeal  came  on  to  be 
heard  in  the  supreme  court,  and  the  judgment 
of  this  court  therein  was  affirmed,  whereupon 
said  Ghlselln,  aa  administrator  of  Ferguson, 
In  pursuance  of  said  final  Judgment,  account- 
ed to  said  Dameron  for  the  sums  which  be 
had  thus  received  In  the  partition  suit  where- 
in there  was  a  sale  of  the  property  (said  sume 
aggregating  $18,720.75),  and  executed  to  said 
Dameron  a  deed  for  all  the  property  which 
bad  been  allotted  to  said  estate  in  the  cases 
where  there  had  been  a  partition  In  kind,  re- 
ceiving from  said  Dameron  at  the  same  time 
about  the  sum  of  $4,S00,  which,  together 
with  the  cash  proceeds  of  the  sale  previously 
received  by  said  administrator  as  aforesaid, 
was  taken  as  In  full  payment  and  discbarge  of 
the  principal  and  Interest  which  was  requir- 
ed by  the  agreement  aforesaid  between  Jami- 
son and  Ferguson  to  \>e  paid  upon  the  execu- 
tion of  the  deed.  Tour  petitioner  states  that 
while  It  is  true,  as  alleged  in  the  petition 
herein,  and  likewise  in  the  other  partition 
"suits,  that  the  undivided  1-36  Interest  acquir- 
ed by  Jesse  G.  Llndell  under  the  said  will 
passed  by  mesne  conveyances  to  said  Fergu- 
son, yet  said  Ferguson,  by  reason  of  the  facts 
aforesaid,  held  the  same  In  trust  for  the  bene- 
fit of  your  petitioner,  and  It  was  your  peti- 
tioner, and  not  Dameron,  who  should  have 
been  adjudged  entitled  to  the  same  upon  pay- 
ment to  Ferguson,  or  his  estate,  of  the  sum 
stipulated  in  the  agreement  aforesaid.  Your 
petitioner  states  that  she  is  satisfied  with  the 
partition  In  this  case,  and  the  other  cases  as 
well,  and  will  ratify  the  same  (provided,  of 
course,  she  receives  the  share  or  Interest  al- 
lotted to  the  estate  of  Ferguson,  and  trans- 
ferred to  Dameron).  and  that  she  Is  willing  to 
pay  whatever  sum  may  be  due  from  her  under 
the  aforesaid  agreement  between  her  trus- 
tee, Jamlaon.  and  Ferguson,  In  order  to  entitle 
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ber  to  Bald  property.  In  consideration  of  the 
premises,  yonr  petitioner  prays  that  the  Judg- 
ment should  be  set  aside,  and  that  she  be  al- 
lowed to  answer  the  petition  of  plaintiff  with- 
in such  time  as  the  court  may  direct." 

The  statute  above  referred  to  provides  that 
the  defcudant  In  an  action  In  which  he  has 
not  been  summoned,  or  shall  not  have  ap- 
peared, but  Is  brought  In  by  publication,  and 
In  which  an  Interlocutory  Judgment  has  been 
made  final,  may,  within  three  years  after 
the  rendition  of  such  final  Judgment,  appear, 
and,  upon  terms,  have  the  same  reviewed, 
and,  for  good  cause,  set  aside.  But,  In  order 
to  obtain  such  review,  It  devolves  ui>on  de- 
fendant to  show  that  the  petition  upon 
which  such  Judgment  was  procured  is  untrue 
In  some  material  matter,  or  that  the  party 
seeking  the  review  has,  and  then  had,  a  good 
defense  thereto  (setting  it  forth).  Jones  r. 
Drlshlll,  94  Mo.  190,  7  S.  W.  Ill;  Irvine  r. 
Leyb,  102  Mo.  200,  14  8.  W.  715,  and  16  S. 
W.  10.  The  learned  counsel  for  plaintiff  In- 
sists that  the  facts  stated  In  the  petition  for 
review  do  not  disclose  a  good  defense,  in 
this:  that  the  petition  shows  that  Jamison 
purchased  the  property  from  W.  F.  Fergu- 
son, who  liad  properly  acquired  the  title  at 
trustee's  sale,  over  which  he  bad  no  con- 
trol, under  the  Cllne  deed  of  trust,  and  seeks 
to  Invoke  the  rule  laid  down  by  a  long  line 
of  authorities,  to  the  effect  that  a  trustee 
may  purchase  trust  property  at  a  sale 
brought  by  a  third  party,  which  he  had  no 
part  In  procuring,  and  over  which  he  could 
not,  and  did  not,  have  control.  Unfortunate- 
ly for  plalntlflt,  no  such  case  was  presented 
by  the  record.  The  petition  for  review 
(which,  for  the  purpose  of  this  case,  must  be 
taken  as  true)  states  that  the  sale  of  the 
trust  property  was  made  In  pursuance  of  an 
agreement  between  Jamison  and  Ferguson 
for  the  benefit  and  protection  of  Mra.  Davis, 
whereby  her  equity  of  redemption  therein 
was  to  be  extended  and  kept  alive.  Such 
being  the  case.  It  was  a  breach  of  trust  on 
the  part  of  Jamison  to  convey  her  right  of 
redemption  to  Logan  Dameron.  In  this  con- 
nection It  will  be  observed  that  the  petition 
for  review  speclflcally  charges  that  neither 
of  the  Damerons  were  purchasers  for  value. 
Moreover,  said  Damerons  had  actual  notice 
that  Jamison  had  no  right  or  Interest  In  said 
property  except  as  her  trustee.  It  follows 
from  the  facts  set  forth  In  the  petition  that 
Mrs.  Davis  had  an  Interest  In  the  real  estate 
In  question,  and  was  entitled  to  share  In  the 
proceeds  arising  from  the  sale  thereof. 

The  plaintiff  further  contends  that  Inas- 
much as  Mrs.  Davis'  right  of  action  accrued 
in  August.  1884,  and  her  disability  as  a  mar- 
ried woman  was  removed  by  the  revision  of 
1889,  and  her  petition  not  having  been  filed 
until  March,  1895,  11  years  after  Jamison 
tiad  conveyed  the  property  to  Dameron,  and 
0  years  after  the  removal  of  her  disability, 
the  statute  of  limitations  creates  a  complete 
bar  to  a  review  of  the  case.    This  would 


doubtless  be  true,  but  for  section  6767  of  the 
Revised  Statutes  of  1889,  which  exempts  mar- 
ried women  from  the  statute  of  limitations,  on 
account  of  disability  of  coverture.  So  we  are 
brought  to  the  direct  question  whether  sec- 
tions 1996  and  6864  of  the  Revised  Statutes  of 
1889,  granting  to  married  women  the  right  to 
sue  and  to  be  sued  alone,  without  Joining 
their  husbands,  with  the  same  effect  as  femes 
sole,  repealed  by  implication  so  much  of 
the  general  statute  of  limitations  (section 
6767)  as  applies  to  the  disability  of  married 
women.  The  question  Is  an  Important  one. 
Involving  matters  of  public  policy  as  well 
as  of  private  right,  and  bas  given  rise  to 
widely-differing  views  on  the  part  of  both 
courts  and  text  writers.  The  authorities 
which  deny  that  the  enabling  acts  relieving 
a  married  woman  of  the  disability  of  cover- 
ture do  not  operate  to  repeal  by  implication, 
or  modify,  the  exception  as  to  coverture 
contained  in  the  general  statute  of  limita- 
tions before  referred  to.  proceed  upon  the 
theory:  (1)  Mere  ability  to  sue  does  not  im- 
pose an  obligation  to  do  so;  (2)  where  a  mar- 
ried woman  can  sn^  either  with  or  without 
her  husband,  failure  to  do  so  will  not  sub- 
ject her  to  a  plea  of  the  statute  of  limita- 
tions. The  authorities  maintaining  the  op- 
posite view  meet  this  argument  in  this  wise: 
That  when  the  disability  Is  removed  the 
cause  for  exemption  disappears  with  it,  and 
the  exemption  Itself  ceases  to  exist.  On  the 
whole,  the  former  position  would  seem  to 
be  the  more  reasonable  one.  It  has  the  sup- 
port of  Wood  on  Limitation,  and  the  courts 
of  Xorth  Carolina,  Mississippi,  Texas,  Ore- 
gon, and  Ohio;  and  the  same  question  was 
directly  presented  to  and  passed-  upon  by 
Division  No.  2  of  this  court  In  Throckmorton 
V.  Pence,  121  Mo.  50,  25  S.  W.  843.  But 
courts  of  great  respectability  (notably,  those 
of  Illinois,  Arkansas,  and  Maine)  hold  a  con- 
trary doctrine.  In  si>eaklng  of  the  particu- 
lar disabilities  which  irastpone  the  rnnnlng 
of  the  statute  of  limitations  as  to  married 
women,  2  Wood,  LIm.  S  240,  p.  679.  says: 
"In  those  states  In  which  married  women 
are  excepted  from  the  operation  of  the  stat- 
ute, the  circumstance  that  they  are  by  stat- 
ute clothed  with  the  power  of  suing  and  be- 
ing sued,  or  even  endowed  with  all  the  priv- 
ileges, rights,  and  liabilities  of  a  feme  sole, 
would  hardly  seem  to  be  sufficient  to  change 
the  rule,  or  deprive  them  of  the  benefits  of 
the  disability.  If  they  choose  to  avail  them- 
selves of  It;  and  the  circumstance  that  the 
legislature  had  clothed  them  with  these 
righto,  without  making  any  change  In  the 
statute  of  limitations,  with  respect  to  them, 
indicates  an  Intention  on  the  part  of  the 
legislature  that  they  shall  stlU  remain  with- 
in the  exception  therein  contained."  These 
views  are  supported  In  Lattle-Morrlson  r. 
Holladay  (Or.)  39  Pac.  1100;  Hurlbut  t. 
Wdde,  40  Ohio  St  603;  Alsup  v.  Jordan,  6B 
Tex.  300,  6  S.  W.  831;  LIppard  T.  Troatman, 
72  M.  a  551;  CampbeU  t.  i^ter.  S6  K.  a 
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166;  Xorth  t.  James,  «L  Mtsa.  761.  In 
Tbrockmortop  t.  Fencfi.  121  Ma  60,  25  & 
W.  843,  aupra,  Bursess,  J.,  speaking  for  the 
conrt,  Qses  tbls  language:  "It  Is  contended 
by  the  defendant  that  Inasmuch  as  plaintiff, 
after  being  abandoned  by  her  husband,-  liad 
the  legal  capacity  to  sue,  then  the  statute  of 
llmltattons  began  to  run  against  her,  and 
therefore  plaintiff's  action  was  barred  by  tlie 
ten-year  statute  of  limitations.  This  posi- 
tion would  be  correct,  but  for  the  provision 
of  section  6767  of  the  Berlsed  ^tutes  of 
188D.  The  record  discloses  that  at  the  time 
plalntilTa  cause  of  action  accrued  she  was  a 
married  woman,  and,  although  she  might 
have  Instituted  this  suit  after  the  abandon- 
ment of  her  husband,  she  waa  stlU  a  married 
woman,  and  the  ten-year  statute  of  Umlta^ 
tlons  was  not  running  against  her.  *  •  * 
Mere  ability  to  sue  does  not  impose  an  obli- 
gation to  do  sok  and  for  that  reason,  even 
though  plaintiff  could  have  sued,  either  with 
or  without  her  husband,  failure  to  do  so 
during  the  statutory  period  did  not  subject 
her  to  a  plea  of  the  statute  of  limitations." 
This  Is  a  clear  and  emphatic  recognition 
one  division  of  this  court  of  the  doctrine  that 
the  right  to  sue  alone,  conferred  upon  a  mar- 
ried woman  hy  the  rerlalou  of  1889,  does  not 
operate  to  repeal  by  Implication  the  excep- 
tion made  In  her  favor  by  section  6767.  The 
whole  tenor  of  our  statutes  relating  to  the 
married  woman's  acts  shows  a  tendency  on 
the  part  of  the  legislature  not  to  abrogate 
the  exceptloa  contained  in  the  general  stat- 
ute of  limitations.  While  it  is  true  that  by 
the  married  woman's  acts,  as  revised  in  18S9, 
a  married  woman  iu  this  state  has  been 
emancipated,  to  some  extent,  from  the  com- 
mon-law unity  of  husband  and  wife,  and 
DOW  stands  upon  advanced  ground,  more  in 
accordance  with  enlightened  thought  and 
Justice,  yet  it  must  be  Ixtrn'e  hi  mind  that 
the  statutory  enactments  l>efore  alluded  to 
do  not  undertalte  to  confer  upon  a  married 
woman  all  of  the  rights  and  powers  of  a 
feme  sole.  For  this  reason  we  are  persuad- 
ed that  the  conclusIoQ  reached  by  division 
No.  2  In  Throclcmorton  v.  Pence,  supra,  is 
both  sound  and  Just.  Therefore  we  are  In- 
clined, in  this  case,  to  adhere  to  the  position 
taken  by  Judge  Burgess  in  that.  And  it 
may  be  added  that  the  trend  of  recent  deci- 
sions on  the  subject  seems  to  be  In  this  di- 
rection. 

Having  come  to  the  conclusion  that  appel- 
lant's right  Is  not  barred  by  the  statute  of 
limitations,  the  next  inquiry  is  whether  she 
lias  been  guilty  of  such  laches  as  to  preclude 
a  review  of  the  Judgment  The  most  seri- 
ous contention  of  plaintiff  is  that  Mrs.  Davis 
has  slept  upon  her  rights  for  6uch  a  length 
of  time  that  she  is  precluded  by  her  laches 
from  obtaining  the  relief  sought  Plaintiff 
urges  in  this  connection  that  the  Interest 
involved  Is  her  separate  equitable  estate, 
with  respect  to  which,  although  a  married 
woman,  she  is  subject  to  the  Imputation  of 


toches^  Jint  the  same  as  If  she  was  a  feme 
sole.  It  Is  conceded  by  plaintiff  that  as  a 
general  rule  a  married  woman  is  not  subject 
to  the  imputation  of  laches  where  her  legal 
and  ordinary  estate  only  Is  involved.  On  the 
other  band,  counsel  for  appellant  urges  with 
equal  ability  that,  the  property  In  question 
having  been  conveyed  to  William  C.  Jamison 
In  trust  for  appellant,  it  was  therefore  uot  a 
separate  estate,  and  that  the  same  spirit  of 
legislation  which  protects  her  from  the  op- 
eration of  the  statute  of  limitations  also 
shi^ds  her  from  the  Imputation  of  lachpa. 
The  legal  title  to  the  Interest  in  controversy 
passed  to  William  C.  Jamison  l>y  the  deed 
from  Jesse  6.  Llndell  of  June  4,  1874.  The 
Jus  dlspondendl.  which  Is  the  Inseparable 
Incident  of  ownership,  was  by  the  terms  of 
the  trust  deed,  It  wIU  bo  observed,  expressly 
reserved  and  conferred  upon  her  trustee, 
Jamison.  While  the  rule  Is  settled  that 
courts  of  equity  discountenance  laches,  and 
will  deny  relief  where  the  parties  have  slept 
upon  their  rlgbts  for  such  a  length  of  time 
as  that  It  would  be  against  good  conscience, 
and  operate  as  a  fraud  upon  the  other  party, 
to  allow  them  to  be  asserted,  yet  we  do  not 
think,  under  the  circumstances  disclosed  by 
this  appeal,  that  the  right  to  reopen  the  case 
should  l>e  denied  appellant  on  account  of 
the  delay  In  asserting  her  claim.  Mere  de- 
lay or  lapse  of  time,  however  short  of  the 
statutory  period,  is  not,  of  Itself,  sufficient 
to  constitute  laches.  It  must  further  appear 
that  the  other  party  has  been  injured  by 
such  delay.  Spurlock  v.  Spronle.  72  Mo.  603. 
In  Kelly  v.  Hurt,  61  Mo.  466.  it  was  held 
that  a  mere  lapse  of  time,  short  of  the  time 
fixed  by  the  statute,  will  not  bar  a  claim  to 
equitable  relief,  where  the  right  is  clear,  and 
there  are  no  couotervaiiing  circumstances. 
There  is,  however,  no  definite  rule  on  the 
subject  of  laches.  Each  case  must  be  deter- 
mined upon  its  own  circumstances.  Brad- 
sbaw  V.  Yates,  57  Mo.  221.  In  12  Am.  & 
Eng.  Enc.  Law,  p.  550,  the  author  &ay^a: 
"Where,  from  delay,  the  original  transac- 
tion lias  become  so  obscure,  from  lapse  of 
time,  loss  of  evidence,  or  the  death  of  the 
parties,  as  to  render  it  difficult,  if  not  Im- 
possible, to  do  Justice,  plaintiff  will,  by  bis 
laches,  be  precluded  from  relief."  Again, 
at  page  572,  the  same  author  remarks:  "If, 
by  delay,  it  has  become  doubtful  whether 
the  parties  can  be  In  a  condition  to  produce 
the  evidence  necessary  for  the  fair  presenta- 
tion on  their  part,  or  if  It  appears  that  they 
have  been  deprived  of  any  Just  advantage 
which  they  might  have  bad  If  the  claim  had 
l>een  put  forward  before  It  became  stale  or 
antiquated,  or  if  they  have  t>een  put  to  any 
hardships  which  might  have  been  avoided 
by  more  prompt  proceedings,  the  court  will 
deal  with  the  remedy  as  if  barred;  but, 
where  the  delay  has  not  been  prejudicial  to 
the  party  pleading  laches,  it  will  not  be 
deemed  a  bar  in  the  suit  in  equity,  if  not 
barred  by  the  analogy  of  the  statute  of  Um- 


Digitized  by 


874 


4s  souTawEsmuf  bbfort&b. 


(Mo. 


Itatlotts."  Waiving,  for  the  sake  of  this  dis- 
cussion, the  disability  of  coverture,  and  ap- 
plying these  principles  to  the  case  at  bar, 
how  can  it  be  said  that  the  plaintiff  or  Dam- 
erott  has  been  injured  by  the  delay?  It  does 
not  appear  that  any  i>arty  or  witness  has 
died  since  August,  18S4,  when  appellant's 
right  of  action  may  be  said  to  have  accrued; 
nor  has  the  transaction,  with  respect  to 
which  relief  is  claimed,  become  obscure  by 
the  lapse  of  time.  So  far  as  this  record 
shows,  It  does  not  appear  that  any  valuable 
or  lasting  Improvements  have  been  made 
upon  the  property  in  question;  nor  has  any 
expense  been  Incurred  by  Dameron,  unless, 
perhaps.  In  the  litigation  with  Ferguson's 
administrator  instituted  in  1891,— a  proceed- 
ing. It  will  be  observed,  which  was  brought 
about  wholly  by  the  failure  and  neglect  of 
Dameron  to  make  the  payments  required  by 
the  Ferguson  agreement  from  the  time  of 
his  acquisition  of  the  Jamison  interest.  In 
1884,  to  1891,  when  Ferguson's  administra- 
tor claimed  an  abandonment  of  the  agree- 
ment, and  refused  to  accept  his  tender  of 
the  amount  due  on  the  contract;  and  during 
all  this  time  Mrs.  Davis  was  under  the  dia- 
ability  of  coverture.  At  common  law,  where 
a  married  woman  remains  under  the  disabil- 
ity of  coverture,  she  could  not  be  guilty  of 
laches.  The  same  rule  which  protected  her 
from  the  statute  of  limitations  shielded  her 
from  the  Imputation  of  laches.  In  Brown  v. 
Dressier,  125  Mo.  689,  29  S.  W.  13,  it  Is  said 
that,  while  the  married  woman's  act  "con- 
tains a  liberal  and  comprehensive  grant  of 
power,  it  does  not  purport  to  grant  to  a  mar- 
ried woman  all  of  the  powers  of  a  feme 
sole."  The  legislature  cannot  be  presumed 
to  have  made  any  changes  beyond  what  Is 
expressed  or  clearly  implied  under  statutory 
provisions.  As  Mrs.  Davis  did  not  own  a 
separate  estate  in  the  land  In  question,  and 
not  having  the  right  to  contract  In  respect 
to  the  interest  in  question,  neither  limita- 
tions nor  laches  could  be  Imputed  to  her. 
When  the  resulting  litigation  terminated  In 
Damnom's  favor,  the  amount  due  under 
the  Ferguson-Jamison  agreement  amounted  to 
about  ^,000.  while  the  amount  realized 
from  the  sales  In  the  partition  suits  of  Mrs. 
Davis*  Interest  was  $18,720.75.  By  paying 
the  comparatively  trMing  sum  of  $4,500,  ad- 
ditional thereto,  Dameron  was  enabled  to 
obtain  a  deed  to  the  interest  In  question. 
When  Dameron  Is  repaid,  as  appellant  pro- 
p<Mes  to  do,  the  money  he  has  paid  in  ac- 
quiring the  Davis  Interest,  what  Just  com- 
plaint can  he  have  at  being  required  to  re- 
convey  the  Interest  In  question,  which  orig- 
inally never  cost  him  a  dollar?  His  position 
with  regard  to  the  interest  Involved  in  this 
litigation  is  such  that  the  plea  of  laches 
merits  no  consideration  whatever.  More- 
over, there  Is  no  possible  antagonism  be- 
tween the  plaintiff  and  Mrs.  Davis.  Plain- 
tiff does  not  claim  the  Interest  or  share  in 
question,  and  it  Is  obvlousiy  of  no  concern 


to  plaintiff  to  whom  the  same  may  be  ad- 
judged to  belong.  The  Interest  involved  in 
this  controversy  was  a  remainder,  and  the 
life  tenant  was  living  all  this  time,  and  held 
possession  of  the  property.  There  was  no 
occasion  for  such  prompt  action  on  the  part 
of  Mrs.  Davis  In  asserting  her  rights  as 
might  have  existed  had  there  been  a  bene- 
ficial or  adverse  possession  of  the  premises. 
Under  the  circumstances  connected  with  this 
case,  we  do  not  thlnlc  the  doctrine  of  laches 
should  be  applied,  so  as  to  preclude  i^pel- 
lant  from  opening  up  the  Judgment.  The 
partition  suit  was  not  commenced  until  Au- 
gust, 1882.  Had  Mrs.  Davis  appeared  there- 
in, It  could  have  been  claimed  that  she,  then 
and  now  a  married  woman,  had  forfeited 
the  right  to  establish  her  claim  to  the  inter- 
est allotted  to  Dameron,  who,  it  may  be  ob- 
served in  passing,  bad  slept  upon  his  rights 
from  1884  until  1891.  If  this  be  true.  It  nec- 
essarily results  that  she  Is  in  no  worse  situa- 
tion when  she  filed  her  petition  for  review 
within  the  three-years  limit  by  statute.  Be- 
ing a  nonresident,  and  having  been  served 
by  publication,  and  not  having  appeared,  the 
statute  gave  her  the  absolute  right.  If  she 
has  a  good  defense,  to  come  in  at  any  time 
within  three  years  after  Judgment,  file  an 
answer,  and  establish  the  same.  From  the 
opinion  filed  by  the  trial  Judge  at  the  time 
he  entered  the  order  striking  out  appellant's 
petition  for  review,  showing  his  reasons  for 
denying  a  review  of  the  Judgment,  it  seems 
that  he  misconceived  the  law  of  the  case, 
and  proceeded  throughout  on  an  erroneous 
theory;  the  circuit  court  holding  that  "the 
questions  which  Mrs.  Davis  now  seeks  to 
have  adjudicated  were  not  adjudicated  in 
the  partition  suit,  and  hence  she  is  not  pre- 
cluded from  asserting  them  against  her  trus- 
tee in  an  Indeitendent  action,  notwithstand- 
ing the  decree."  The  learned  circuit  Judge 
also  expressed  a  doubt  as  to  whether  the 
court,  in  a  partition  suit,  could  adjudicate 
the  qnestions  between  Mrs.  Davis  and  Dam- 
eron. The  Jurisdiction  In  partition  proceed- 
ings Is  not,  as  the  trial  Judge  seems  to  indi- 
cate, limited  merely  to  the  determination  of 
the  rights  of  parties  as  co-tenants  to  each 
other,  but  questions  of  titie  may  be  deter- 
mined, where  the  court  has  once  acquired 
Jurisdiction  of  the  subject-matter,  Including 
disputes  between  different  parties  claiming 
the  same  share,  and  the  claims  of  parties 
claiming  adversely;  providing,  of  course,  all 
of  the  parties  are  before  the  court  By  sec- 
tion 7145  of  the  Revised  Statutes  of  1889.  It 
is  provided  that  the  court  must  ascertain 
and  determine  the  rights  and  Interests  of  all 
parties  to  the  proceeding;  and,  where  It 
shall  appear  that  there  are  parties  daimlng 
the  same  portion  adversely  to  each  other, 
the  court  may  decide  upon  such  adverse 
claims.  Rev.  St  1889,  S  7148.  It  is  the  set- 
tied  practice  that  adverse  and  conflicting 
rights  and  Interests  may  be  settled  in  the 
same  proceedings  for  partition  of  land. 
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Thompson  t.  Holden,  117  Mo.  118,  22  S.  W. 
905;  Earl  v.  Hart.  88  Mo.  263,  1  S.  W.  238; 
HoUoway  t.  HoUoway,  97  Mo.  632,  11  S.  W. 
233;  HamUton  t.  Armstrong,  120  Mo.  587, 
25  3.  W.  64S.  ThlB  court  baa  repeatedly 
held  that  a  Jadgment  In  partition,  while  It 
does  not  create  any  new  title,  vesta  in  each 
party  to  whom  the  allotment  is  made  the  ti- 
tle of  all  the  parties  to  the  suit,  and  in  ease 
of  sale  the  purchaser  acquires  the  title  that 
all  of  the  parties  have  at  the  time  the  suit 
was  Instituted.  Ketchum  t.  Chrlstman,  128 
Mo.  38,  30  S.  W.  813;  Holladay  I^ngford, 
87  Mo.  577.  One  who  Is  made  a  party  de- 
fendant in  a  partition  suit  Is  required  to 
set  up  any  adverse  Interest  which  he  may 
have,  and,  failing  to  do  so,  is  estopped  from 
setting  It  up  in  a  subsequent  suit  between 
the  same  parties;  the  judgment  in  partition 
being  conclusive  as  to  every  right  which 
might  have  been  adjudicated  therein.  Bobb 
V.  Graham,  88  Ma  20(^  1  S.  W.  90;  Fnem. 
Co-Ten.  i  681. 

Appellant's  petition  for  review  charges, 
among  other  things,  that  Jesse  Q.  Llndell, 
being  the  owner  of  an  undivided  i/ss  inter- 
est In  the  estate,  conveyed  the  same  to  Jami- 
son, as  trustee  for  appellant,  that  the  same 
Interest  was  claimed  by  Oameron  and  the 
Ferguson  estate,  and  that  Mrs.  Davis  also 
asserted  title  thereto.  Both  Dameron  and 
Ferguson's  heirs  and  administrators,  and 
also  Mrs.  Davis,  were  made  defendants  In  the 
partition  proceedings,  for  the  express  pur- 
pose of  determining  their  rights,  and  secur- 
ing an  adjudication  touching  the  Interest  In- 
volved in  this  controversy.  By  the  decree, 
Dameron  was  vested  with  the  absolute  title 
to  the  Davis  interest,  and  Mrs.  Davis  accord- 
ingly adjudged  to  have  no  right  or  interest 
whatever  therein.  Such  judgment  would  be 
an  absolute  bar  to  Mrs.  Davis  asserting  any 
claim  whatever  to  the  interest  or  share  in 
question,  as  the  court  has  already  decided 
upon  such  adverse  claims.  The  opinion  pro- 
ceeds niwn  the  theory  that  the  agreement 
between  Jamison  and  Ferguson,  and  the  sale 
of  the  trust  property  thereunder,  is  a  breach 
of  trust  on  the  part  of  Jamison,  and  that 
Mrs.  Davis  has  slept  upon  her  rights  for 
such  a  length  of  time  as  to  preclude  her 
from  asserting  any  rights  to  the  property. 
This  assumption  Is  In  direct  conflict  with 
the  averments  of  the  petition  for  review, 
which,  as  before  stated,  must,  for  the  pur- 
pose of  this  case,  be  taken  as  confessed. 
The  circuit  court  seems  to  have  t>een  influ- 
enced, in  refusing  to  open  up  the  judgment, 
by  the  fact  that  the  rights  of  the  other  co- 
tenants  had  been  adjudicated,  the  property 
sold,  and  the  funds  distributed.  Clearly, 
such  a  view  Is  untenable.  A  review  of  the 
judgment  does  not  disturb  the  decree  In  par- 
tition, as  to  the  rights  of  any  of  the  co-ten- 
ants except  Dameron.  Besides,  the  purchas- 
ers  of  the  property  sold  are  fully  protected 
by  the  statute  (section  2224).  If  the  circuit 
court  had  granted  the  petition  for  review, 


the  rights  of  all  the  parties  to  the  suit,  as 
ascertained  and  declared  in  the  judgment, 
except  as  to  Dameron  and  Mrs.  Davis,  would 
remain  unafTected;  and  the  only  issue  to  be 
determined  would  have  been  whether  Mrs. 
Davis  or  Dameron  was  entitled  to  the  inter- 
est set  oflT  to  him,  and  claimed  by  her.  If, 
at  the  time  of  the  commencement  of  the  par- 
tition suit,  Mrs.  Davis  was  entitled  to  the 
share  or  Interest  in  qnestlon,  the  statute 
(section  2219)  guaranties  that  the  status  quo 
shall  be  preserved  for  three  years  after  the 
judgment,  and  that  such  judgment  shall  not 
become  absolute  until  after  the  expiration 
of  that  period.  Upon  complying  with  the 
statutory  provision  at  any  time  within  the 
period  so  limited,  the  judgment  will  be 
opened  so  as  to  admit  her  defense.  The 
judgment  does  not  become  absolute  until  the 
period  for  review  has  elapsed.  Dameron  is 
still  subject  to  the  jurisdiction  of  the  court, 
and  can  be  required,  upon  such  terms  as 
may  be  just,  to  convey  to  Mrs.  Davis  the  in- 
terest set  apart  to  bim.  The  judgment  of 
the  circuit  court  Is  reversed,  and  the  cause 
Is  remanded,  that  the  facts  on  the  petition 
tor  review  may  be  heard  and  determined 
upon  their  merits.   All  concor. 


JACOBS  V.  OMAHA  LIFE  ASS'N. 
(Supreme  Ooort  of  MiBBouri,  Division  No.  1. 
Dec  7,  1887.) 

AvFBAL— CommaBATiOH  ov  Evtosnoi— Rbcord— 
JoMmniT  OH  FLSADiMe— AMttmnoiT  or 

CoirtBOVBRTCD  Faot— Bbbob. 

1.  In  a  suit  on  a  life  insurance  certificate,  de- 
fendant moved  tor  judgment  on  the  pleadlngSk 
According  to  the  record,  the  motion  was  Bostain- 
ed,  and  afterwards  the  certificate,  application, 
and  medical  examination  were  offered  In  evi- 
dence, hut  excluded.  The  evidence  offered  was 
preserved  in  the  bill  of  exceptions,  and  on  ap- 
peal the  parties  treated  it  In  argument  as  a 
part  of  the  record.  Held,  dtat  the  siqtrerae  court 
would  atoo  consider  It  as  part  of  the  record  on 
whidi  tlte  lower  court  acted  in  passing  on  de- 
fendant's motion. 

2.  In  a  suit  on  a  certificate  of  lite  Insnrane^ 
the  petition  aQeged  that  defendant  was  a  "be- 
nevolent corporation."  ^e  answer  admitted 
that  defendant  was  a  beneToleot  corporation,  the 
issuance  of  the  certificate,  death  of  the  assured, 
and  proof  thereof.  It  set  out  the  general  na- 
ture of  defendant's  business,  alleging  that  it 
was  audioiiied  to  do  boslness  on  the  asseBsmeDt 
plan;  that  the  answers  in  the  application  were 
warranties:  and  that  defradant  falselv  answered 
that  the  only  Injury  or  disease  which  be  had  suf- 
fered was  in  1888,  when  his  leg  was  broken, 
it^lle  the  accident  occurred  in  1883.  Replying, 
plaintiff  denied  each  allegation  of  new  matter, 
and  alleged  that  the  misrepresentation  was  not 
material,  and  was  a  clerical  mistake  made  by 
defendant's  agent  in  filiing  up  the  application. 
Under  Rev.  St.  1889,  $  6849,  tiie  mlsreraeaenta- 
tlon.  onlesB  material  would  not  Invalidate  the 
certificate  unless  denndant  was  doing  business 
on  the  "assessment  plan."  On  the  trial,  de- 
fendant's motion  for  judgment  on  the  pleadinp 
wag  sustained  on  the  ground  that  plaintiff  admit- 
ted the  misrepresentation.  ffeW  error,  since 
defendant  was  Donnd  to  show  that  it  was  doing 
business  on  the  assessment  plan,  that  fact  not 
having  been  admitted  by  plaintiff's  allegation 
^t  defendant  mm  a  benevolent  corporation. 
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Appeal  fn>m  dtciilt  court,  Bay  coimty;  B.  3. 
Broftddns,  Judge. 

Suit  Lizzie  Jacobs  against  the  Omaba  Life 
Association  on  a  certificate  of  Insurance.  From 
a  judgment  In  favor  of  defendant,  plalntlfC  ap- 
peals. Reversed. 

Jas.  W.  Gamer  and  O.  T.  Qamer,  for  appel- 
lant. Lavelock  &  Ivlrkpatrlck  and  T.  P.  Dlvel- 
bis3,  for  respondent. 

MACFARLANE,  J.  This  Is  a  sult  on  a  cer- 
tificate or  policy  of  Insurance.  The  petition,  In 
ffubstance,  charges  that  jdalntiff  Is  the  widow 
of  Robertson  L.  Jacobs,  deceased,  and  dc^nd- 
ant  Is  &  benevolent  oorpoxatkm  didng  boslness 
under  the  laws  of  Netxadu;  that  oa  the  1st 
day  of  Jnne,  ISM,  in  oonsidaatkm  of  ttie  pay- 
ment of  ¥20.50,  and  the  payment  thereafter  of 
9SXijB0  quarterly  for  the  period  of  15  years, 
defendant  eicecuted  and  d^lrered  to  said  Bob- 
ertson  L.  JacoIiB  its  five  beneficiary  certificates, 
each  for  the  sum  of  ^,000,  the  same  consti- 
tuting a  policy  of  Insurance  In  said  association, 
whereby  It  promised  to  pay  plaintiff  the  said 
sum  of  95,000  within  90  days  after  i^oof  of 
the  death  of  the  said  Robertson  L.  Jacobs.  The 
petition  then  charges  the  death  of  said  Robert- 
son on  the  0th  day  of  June,  ISOO,  and  proof 
thereof;  that  the  said  Insured  and  plaintiff 
kept  and  performed  all  the  conditions  contained 
In  said  policy  and  the  by-laws  of  said  associa- 
tion; yet  defendant  neglected  and  refused  to 
pay  said  sum.  Judgment  Is  demanded  for  the 
amount  due. 

The  answer  of  defendant  admits  that  It  Is 
a  benevoloit  corporation  under  the  hiws  of 
NebraslEa;  admits  ttiat  it  issued  the  certificate 
of  membersfail);  admits  the  death  of  Jacobs, 
and  due  proof  thereof.  The  answer  then  avers 
that  It  Is  a  benevolent  society,  and  sets  out  In 
full  article  3  of  Its  charter,  which  shows  the 
general  nature  of  the  business  to  be  that  of 
^vhig  aid  to  the  families  of  deceased  mem- 
bers. It  arers  that  under  the  laws  of  Ne- 
braska it  Is  authorized  to  transact  the  busl- 
nesB  of  a  fraternity  on  the  assessment  plan, 
and  Is,  and  at  the  date  of  the  policy  was,  au- 
thorized to  transact  business  within  this  state 
on  the  assessment  plan.  The  answer  then 
charges  that  admission  of  sold  Jacobs  to  mem- 
bership was  In  consideration  of  statements, 
4eclaratl(»i8,  and  warranties  contained  in  his 
ai^llcatlon  and  medical  examination.  That  by 
the  said  application,  which  is  made  a  part  of 
the  contract,  the  applicant  stipulated  and  war- 
ranted that  the  answers  and  explanations  given 
to  questions  propounded  to  Mm  were  full,  com- 
plete, and  true,  and  that  each  and  every  such 
statement  and  answer  was  material  to  the  risk; 
that  the  statements  were  declared  to  be  the  ex- 
clusive and  only  baste  of  the  contract,  and,  if 
any  mtsrepresentatlon  or  ^udnlent  or  imtnie 
aii'^wers  were  made,  the  agreement  and  policy 
of  Insurance  sliould  be  void.  The  answer  fur- 
thffl"  charges  that  In  said  medical  examination 
tlie  following  question  was  asked:'  "State  par- 
ticulars of  any  Illness,  constitutional  disease, 


or  Injury  you  have  had.  giving  date,  duration, 
and  rwnalnhig  efFects,  If  any?"  To  wUcb 
question  he  made  the  following  answer: 
"None,  except  bn^en  leg,  March,  '83,"— which 
answtf  was  imtrue,  tiie  said  injury  having  oc- 
curred in  March,  1SS&.  And  the  following  fur- 
ther questions  were  asked:  "When  did  you  last 
consult  a  physldan?"  to  which  he  answered. 
"When  leg  was  btol»n."  "For  what  did  you 
consult  him?"  to  which  he  answered.  "Above." 
"Have  you  consulted,  or  obtained  the  advice 
<jt,  any  medical  man  within  the  last  toi  years?" 
to  which  he  answered,  "No,"  whldi  last  on- 
Bwec  was  untrue.  By  reason  of  these  false  an- 
swers defendant  charges  that  the  certificate  is 
null  and  void. 

The  reply  to  the  answer  denies  each  allega- 
tion of  new  matter  contained  therein,  and  states 
specially  tliat  "the  appUcaUon  referred  to  in 
said  answer  was  not  written  1^  the  deceased. 
Robertson  L.  Jacobs,  but  by  the  agent  of  the 
defaidant,  and  that  the  allegation  therein  tiiat 
deceased's  1^  was  broken  In  March,  1883.  was 
a  derical  mistake  made  by  the  agimt  of  de- 
fteklant  in  *»*W"g  out  and  writhig  the  de- 
ceased's application  for  insurance.  Plaintiff 
states  that  the  same  was  not  material,  and  did 
not  alYect  the  merits  of  the  risk,  or  Oie  condi- 
tion of  defendant's  soundness  of  body  or  con- 
ditkm  of  health.  And  plalnUfl:  denies  that  any 
of  the  allegations  contained  tn  said  answer  of 
defendant  ^"tain  any  material  or  mnrltorious 
matters  of  legal  defense  to  the  just  and  meri- 
torious cause  of  action  contained  hi  platattlff'.-t 
petition  In  this  cause." 

When  the  case  was  called  for  trial,  the  bill 
of  exceptions  shows  the  following  proceedings: 
"Defendant  in  this  cause  now  moves  the  court 
for  a  judgment  on  the  pleadings  as  shown 
[admitted]  hy  the  replication  filed  tha«ln. 
Which  said  motion  for  judgment  was  by  the 
court  sustained.  And  to  the  ruling  of  the 
court  in  sustaining  said  motion  Qie  plaintiff 
then  and  there  excepted  and  saved  her  excep- 
tions. On  motion  for  judgment  the  plaintiff 
then  offered  In  evidenoe  the  certificate  or  policy 
of  Insiuance  issued  by  the  defendant  to  Bobert- 
son  L.  Jacobs,  the  ^ppUoitlon  for  said  poUcy, 
and  the  medical  CTani'natio".  This  evidence 
was  excluded  by  tjae  court,  but  la  prcserycd  in 
the  bUl  of  exertions.  The  ^plication,  as  well 
as  the  declaration  and  examinations,  contains 
certain  stipulations,  agreements,  and  wairant- 
les,  and  the  examination,  containing  the  an- 
swers to  questions  as  charged  In  the  answer." 

The  policy  of  insurance  is  as  fi^vra:  "No. 
11,177.  Omaha  Life  Association.  $6,000.  Age 
42.  Premium  ^.60.  In  consideration  of  the 
application  for  this  policy  ot  hisunmce,  which 
IS  hereby  referred  to,  and  mode  port  of  this 
contract,  and  of  the  statemrats  made  therein, 
which  statements  every  person  accepting  or  ac- 
quiring an  Interest  in  this  contract  adopts  as 
his  own  and  warrants  to  be  full,  complete,  and 
true,  and  of  the  Siat  premium  paid  on  or  be- 
fore the  delivery  hereof,  the  Omaha  Life  Aa- 
soclation  does  hereby  Issue  to  Robertson  L. 
Jacobs,  of  Richmond,  county  of  Ray,  state  of 
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Mtssovrl,  Its  oerUficates  of  nMmbttdilp  nnm- 
4)ered  11.173,  11,174.  11.175.  11,176,  11.177  for 
tbe  sum  of  fflie  thaugand  dollars  each,  the 
eame  constituting  a  policy  of  Insuiance  In  said 
Omaha  Life  AsaodaUon  numbered  11,177  for 
the  sum  of  five  thousand  dollars;  and  upon  the 
consideratioQ  aforesaid,  and  upon  the  condition 
of  the  payment  of  the  anm  of  twenty-six  and 
sixty  one-hundredOis  dollars,  to  be  i»ld  quar- 
terly on  tlie  Ist  day  of  S^tember.  December, 
March,  and  June  of  each  and  every  year  for  the 
full  term  of  fifteen  years,  payable  at  the  home 
office  of  the  association,  In  the  city  of  Omolia, 
state  of  Nebraska,  and  subject  to  all  the  condi- 
tions, requirements,  and  benefits  stated  on  the 
set-ond  and  third  pages  of  this  policy  of  insur- 
ance, which  ai'e  hereby  referred  to  and  made  a 
pan  of  this  contract,  there  shall  be  payable  to 
Lizzie  C.  Jacobs,  his  wife.  If  Uving  at  such 
time,  otherwise  to  the  legal  representatives  of 
said  member,  the  sum  of  one  tliouaand  dollars 
on  each  certificate  then  in  force,  wlttiin  ninety 
days  after  the  first  day  of  tbe  first  calendar 
quarter  next  ensuing  the  date  of  acceptance  by 
the  association  of  satisfactory  evidence  of  tbe 
death  of  said  member:  provided,  that,  If  the 
insured  shall  come  to  his  death  before  the  ex- 
piration of  five  years  from  tbe  date  hei-eof, 
then  there  shall  be  reserved  by  the  said  associ- 
ation, from  the  face  hereof,  such  a  sum  as  will, 
If  added  to  the  sxmi  of  all  premiums  which  will 
then  have  been  paid  by  the  insnred,  equal 
twenty-five  per  cent,  of  the  face  hereof."  The 
Judgment  was  for  defendant,  and  plaintiff  ap- 
pealed. 

The  proceedings,  as  disclosed  by  tbe  bill  of 
exceptions,  are  unusual.  Defendant  moved 
for  Judgment  on  the  admission  in  plaintiff's 
reply  that  applicant's  leg  was  broken  In  1883, 
when  in  truth  that  injury  occurred  In  1803. 
According  to  the  record,  this  motion  was  sus- 
tained, and  afterwards  the  policy  of  Insur- 
ance, the  application,  and  the  medical  exam- 
ination were  offered  In  evidence,  and  evi- 
dence was  also  offered  tending  to  prove  that 
the  breaking  of  a  leg  is  not  a  constitutional 
Injury  or  disease.  This  evidence  was  all  ex- 
cluded. Tbe  evidence  offered  is  preserved 
In  the  bill  of  exceptions,  and  we  will  treat 
It,  as  the  parties  have  treated  It  In  argument, 
aa  a  part  of  tbe  record  upon  which  the  court 
acted  in  passing  upon  defendant's  hiotion. 
The  question,  then.  Is  whether  or  not  the  in- 
correct answer  of  tbe  applicant  In  respect  to 
the  date  of  his  injury  vitiated  the  policy. 
Life  Insurance  companies,  under  the  laws  of 
Missouri,  are  divided  into  two  general  class- 
es, one  of  which  Is  popularly  known  as  "old- 
Une  companies,"  and  the  other  as  companies 
doing  business  on  the  "assessment  plan." 
Tbe  first  is  defined,  authorized,  and  regulat- 
ed by  article  2  of  chapter  89  of  the  Revised 
Statutes;  the  other  by  article  8  of  the  same 
ch^iter.  In  the  first  class  it  is  provided  that 
"no  misrepresentation  made  In  obtaining  or 
securing  a  policy  of  Insurance,  shall  be  deem- 
ed material,  or  render  the  policy  void,  unless 
tbe  matter  misrepresented  ahaB  have  actual- 


ly contribated  to  ttie  contingency  or  erenl  on 
which  the  policy  Is  to  become  due  and  pay- 
able." Ber.  St  1889.  %  5840.  No  such  pro- 
vision gorema  poUdee  inued  on  the  aBaess- 
ment  plan.  These  aie»  therefore,  to  be  con- 
strued by  the  general  law.  Hai^ord  v.  As- 
sociation, 122  Mo.  GO,  26  &  W.  680;  Haynie 
V.  Indemnity  Go.  (Mo.  Snp^)  41  S.  W.  461. 
If  this  poUcy  Is  not  on  the  '^assessment  plan," 
then  It  IB  governed  by  the  foregoing  pro- 
visions of  the  statute,  and  the  incorrect  state- 
ment of  applicant  made  to  the  medical  ex- 
aminer in  reference  to  the  date  of  his  Injury 
does  not  avoid  tbe  policy  unless  the  breaking 
of  the  leg  contributed  to  his  death.  The  pe- 
tition states  that  defendant  is  a  "benevolent 
corporation,  organized  and  doing  business  un- 
der the  laws  of  Nebraska."  Defendant,  by 
answer,  charges  that  It  is  a  corporation  un- 
der the  laws  of  Nebraska,  and  authorized  to 
transact  the  business  as  a  fraternity  on  the 
assessment  plan,  and  was,  at  tbe  date  of  the 
Issuance  of  tbe  certificate  stied  on,  and  now 
Is,  "authorized,  by  tbe  insurance  department 
of  the  state  of  Missouri,  to  transact  business 
within  this  state  on  the  assessment  plan." 
These  allegations  were  put  in  Issue  by  the 
r^Iy.  Whether  or  not  defendant  la  an  In- 
surance company  on  the  assessment  plan, 
and  therefore  not  governed  by  the  provisions 
of  the  statute  declaring  tbe  efl^ecl  of  misrep- 
resentations in  securing  the  policy  Is  a  fact 
put  in  Issue  by  the  pleadings,  and  tbe  burden 
of  proof  is  upon  defendant  The  fact  that 
plaintiff  calls  defendant  a  "benevolent  cor- 
poration" is  not  we  think,  an  admission  that 
It  does  business  on  the  assessment  plan,  or 
that  this  contract  is  under  that  plan.  The 
statute  declares  what  shall  constitute  a  cer- 
tificate or  policy  of  Insurance  on  the  assess- 
ment plan  In  the  following  words:  "Ever; 
contract  whereby  a  benefit  Is  to  accrue  to  a 
person  or  persons  named  therein  upon  the 
death  or  physical  disability  of  a  person  also 
named  therein,  the  payment  of  which  said 
benefit  Is  In  any  manner  or  degree  dependent 
upon  the  collection  of  an  assessment  upon 
persons  holding  similar  contracts,  shall  be 
deemed  a  contract  of  Insurance  upon  the  as- 
sessment plan,  and  the  business  involving 
the  issuance  of  such  contracts  shall  be  car- 
ried on  in  this  state  only  by  duly-organized 
corporations."  Rev.  St.  1889,  §  5860.  A  con- 
tract of  insurance  must  fall  within  this  defi- 
nition before  it  becomes  an  insurance  on  tlie 
assessment  plan.  It  does  not  matter  under 
what  name  it  does  business,  or  what  appel- 
lation may  be  given  It  by  others.  The  char- 
acter of  this  contract  was  put  hi  issue  by  the 
ideadlngs,  and  tbe  legal  effect  of  tbe  admis- 
sion in  the  reply  that  the  date  of  applicant's 
Injury  was  Incorrectly  given  to  the  medical 
examiner  may  depend  upon  the  finding  on 
this  issue.  If  the  contract  was  not  on  tbe 
assessment  plan,  then  the  false  date  of  the 
Injury  will  not  avoid  It,  unless  material  to 
the  risk. 

An  examination  of  the  contract  its^f, 
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of  tlie  appllcatloii,  which  fs  made  a  part  of  It, 
faUs  entlrel7  to  show  that  the  "beoeflit  Is,  in 
any  manner  or  d^ree,  dependent  upon  the 
collection  of  an  aBsessment  upon  persone 
holding  similar  coDtracts."  The  contract  la 
conditioned  upon  the  payment  of  the  fixed 
Bum  of  $26.(30  quarterly.  It  iB  said  in  the 
Hanford  Case,  supra:  "It  Is  true,  the  fifteen 
dollars  to  be  paid  and  used  as  an  expense 
fund  is  a  fixed  and  defined  sum  paid  annual- 
ly, and  Is  In  no  sense  an  assessment  Ac- 
cording to  the  first  clause  of  the  serenth  con- 
dition of  the  policy  the  member  must  make 
a  monthly  payment  at  fixed  and  defined  dates 
during  his  life,  and  the  amount  to  be  paid 
bimonthly  Is  also  fixed  by  the  table  of  rates. 
Thna  far  these  policies  are  premium  policies, 
for  it  does  not  make  these  fixed  rates,  pay- 
able at  specified  dates,  assessments,  to  call 
them  by  that  name."  The  fixed  quarterly 
payments  required  under  the  contract  in 
question  are  not  even  called  "assessmenta." 
They  are,  In  fact,  simply  premiums,  to  be 
paid  quarterly  for  the  period  of  16  years.  If 
the  Insured  Uvea  that  long.  It  is  true,  the 
contract  is  made  subject  to  all  the  conditions, 
requirements,  and  benefits  stated  on  the  sec- 
ond and  third  pages  of  the  policy,  but  nei- 
ther par^  has  Incorporated  these  in  the  ab- 
Btracta  furnished  us,  so  we  are  not  informed 
what  they  require.  The  court  therefore  com- 
mitted error  In  rendering  judgment  for  de- 
fendant upon  the  pleadings,  aasumlng  that 
the  evidence  offered  by  plaintiff  was  conald- 
cred  in  connection  therewith.  Whether  or 
not  the  policy  sued  on  waa  on  the  assess- 
ment plan  was  a  question  of  fact  which  plain- 
tiff had  the  right  to  bare  tiled,  as  the  legal 
effect  of  the  facta  pleaded  by  d^endant  In 
aTOldance  of  the  contract  may  have  depend- 
ed upon  the  decision  of  that  question.  In 
case  it  should  be  found,  on  a  trial  of  that  Is- 
sue, that  the  contract  In  question  ia  a  policy 
of  Insurance  on  the  assessment  plan,  then 
the  question  whether  or  not  the  declarations 
and  T^inresaatations  ot  the  insured  are  war- 
ranties mnat  be  determined  from  the  con- 
traet  Itself,  read  In  connection  wltb  what  Is 
referred  to  and  made  a  part  of  it,  and  In 
the  light  of  all  the  facta  and  drcnmstances. 
Not  having  all  the  eridence  properly  bef<«e 
tu,  we  will  not  undertake  to  peas  upon  that 
question.  The  Judgment  is  rerened,  and  the 
cause  remanded.   All  cmcnr. 


PRESNELL  et  al.  v.  HEADLEY. 

(Sivreme  Oonrt  of  Miasouri,  Division  No.  1. 
Nov.  8.  18870 

DBBDS— GONBTRDOTIOK  — PaOPBltTT  OOVVBTBD  — 

Intention  or  Orintoes. 

A  trust  deed  described  the  land  as  "be- 
ghinhig  at  tiie  :N.  W.  comet  of  section  14,  T.  29, 
range  22;  thence  nnuUng  along  the  western 
section  Ime  45V^  rods;  thence  nmnlng  east- 
wardly  60  rods;  tbeoce  N.  rods;  thence  W. 
88  rods;  thence  N.  40  rods,  to  the  north  line 


of  sectioD  14;  thence  west  72  nds,  to  the  place 
of  begioQlng,— containing  23^  acres,  more  or 
less."  The  only  land  then  owoed  ly  the  grantor* 
in  the  N.  W.  ^  of  said  section  14  was  about 
2S%  acres,  described  aa  being  a  part  of  the  N. 

of  the  N.  W.  \i  of  section  14,  town  28.  range 
SU,  and  contained  within  the  following  metes  and 
bounds:  "Commencing  at  Qie  northwest  comet 
of  said  aection,  and  ronning  tbence  soatli 
rods;  thence  east  100  rods;  thence  nordi  M 
rods;  thence  west  88  rods;  tbence  north  40 
rods:  thence  west  72  rods,  to  the  place  of  be- 
ginning." Held,  that  tbe  intention  of  the  gran- 
tors to  convey  tJie  land  last  described  was  tnani- 
fMt  on  the  face  of  the  trust  deed. 

Appad  from  circuit  court,  Greene  county; 
James  T.  Neville,  Judge. 

Ejectment  hy  Frank  O.  Premell  and  an- 
other against  Oscar  M.  Headlcgr.  From  a 
judgment  In  tavw  of  defendant;  plaintiffs 
appeal.  Afflnued. 


Jas.  Baker,  for  appdlanta. 
fior  respondent. 


T.  J.  Delaney, 


BRACE,  J.  1^  Is  an  action  in  ejectment 
to  recover  the  possession  of  certain  real  es- 
tate aitnate  In  tbe  dty  of  E^prlngfldd,  Oreoie 
county.,  Mo.,  descilbod  In  the  petltloa  as  be- 
ing part  of  tbe  N.  of  the  N.  W.  %  of  lec- 
tSon  14,  town  29,  range  22,  and  oontained 
within  the  following  metea  and  bonnda: 
'•Oommoulnc  at  the  northwest  comer  of  said 
section,  and  running  thence  south  41^4  rods: 
thence  east  100  rods;  thence  norOi  rods; 
thence  west  88  rods;  thence  north  40  rods; 
thence  west  72  rods,  to  the  place  of  begin- 
ning.** The  tract  thus  described  la  shown  by 
the  following  diagram,  and  contains  about 
23)4  acres: 

Broad  Btraab 
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The  plaintiffs  are  the  helra  at  law  of  Jolm 
A.  and  Ifaiy  B.  Presnell,  aaa  as  such  claim 
title  to  ttie  premises  of  which  the  defenclant 
it  In  possessioQ,  claiming  title  under  mesne 
OMTeTsnces  from  them.  On  the  9th  of  July, 
1870^  the  said  John  A.  and  Mary  B..  who 
were  husband  and  wife,  being  the  owners  of 
the  premleea,  by  their  deed  of  trust  of  that 
date  conveyed  to  Selby  &  Jamison,  In  trust  to 
secure  the  payment  of  certain  notes  therein 
described,  to  the  St.  Louis  Mutaal  Life  Insur- 
ance Company,  "the  following  described  prop- 
erty  or  real  estate  situate  In  the  dty  of 
^rlngfidd,  Greene  county,  Mlssoiirl,  to  wit: 
Beginning  at  the  N.  W.  comer  of  section  14. 
T.  29,  range  22;  thence  running  along  the 
western  section  line  45^  rods;  thence  run- 
ning eastwardly  60  rods;  thence  N.  S%  rods; 
thence  W.  88  rods;  thence  N.  40  rods,  to  the 
north  line  of  section  14;  thence  west  72  rods, 
to  the  place  of  beginning,— containing  23^ 
acres,  more  or  less."  Of  which  description, 
literally  followed,  the  following  is  a  dia- 
gram: 


In  1872  this  deed  of  trust  was  foreclosed, 
the  trustee's  deed  containing  the  same  de- 
BcrlptJon  as  In  the  first  trust  deed;  and  the 
defendant,  by  mesne  conveyances,  has  ac- 
quired wbaterer  title  the  purchaser  at  the 
trusteed  Mle  recelred.  The  defendant,  in 
Us  aoBwer,  admitted  possession,  denied  the 
other  allesatlons  of  the  petition,  and  pleaded 
the  statute  of  limitations.  The  finding  and 
Judgment  were  for  tbe  defendant,  and  the 
plaintlffii  appeaL 

Tbe  snlt  was  Instituted  on  the  27th  day  of 
December,  1894.  The  defendant  purchased 
sad  went  Into  possession  In  1882.  The  land 
was  then  fenced,  and  bad  been  in  the  posses- 
sion of  bis  snntors  for  some  years  prior 
ihcfeUh  It  was  admitted  that  tbe  wife, 
Mary  B.  Fkcsnell,  who  held  the  l^(al  title  to 


an  undivided  fourth  of  the  premises  at  the 
time  of  the  execution  of  the  deed  of  trust, 
died  In  1874,  and  that  the  husband,  John  A, 
Presnell,  who  held  the  legal  title  to  the  re- 
maining undivided  three-fourths  of  tbe  prem- 
ises at  the  time  of  the  execution  of  the  deed 
of  trust,  died  In  1881;  and  tbe  court  foimd 
from  the  evidence  that  the  defendant  and  his 
grantors  had  held  the  open,  notorious,  exclu- 
sive, and  continuous  adverse  possession  for 
more  than  10  years  prior  to  the  death  of  the 
said  John  A.  The  defendant  does  not  seek 
a  reformation  of  the  deed  of  trust,  but  insists 
ttiat  the  Intention  of  the  grantor  to  convey 
the  land  In  suit  is  manifest  on  the  face  of  the 
deed.  The  trial  court  sustained  this  conten- 
tion, and  thia  ruling  presents  the  dedslve 
question  in  the  case.  In  E}vans  v.  Greene,  21 
Mo.  206,  it  was  ruled  that  while  It  Is  not  com- 
petent, In  an  action  Involving  tbe  legal  title 
only,  to  correct  a  mistake  In  tbe  deed,  yet  "If 
part  of  the  description  Is  Inconsistent  with 
other  parts,  proceeding  either  from  the  mis- 
take of  the  writer  or  the  error  of  the  grantor, 
and  the  remaining  part  Is  sulflclent  to  desig- 
nate the  land  sold,  the  remedy  is  afTorded  by 
disregarding  the  false  description,  and  giving 
effect  to  the  other  calls."  To  the  same  effect 
is  West  V.  BreteUe,  IIG  Mo.  653,  22  S.  W.  705. 
In  Hoffman  v.  Kiehl,  27  Mo.  554,  it  was  held 
ihat  "where  there  Is  a  palpable  omission  In 
tbe  description  of  a  deed,  It  may  be  supplied 
by  cwttstructlon."  In  Gibson  v.  B<^,  28  Mo. 
478,  that  "the  Intention  of  the  parties,  as 
shown  by  the  entire  deed,  should  govern  In 
its  construction.  When  certain  of  the  words 
used  appear  repugnant  to  the  other  portions 
of  the  deed,  and  to  the  general  intention  ot 
the  parties,  they  should  be  rejected."  In 
Jamison  v.  Foplano,  48  Mo.  194,  that  "al- 
though monuments  will  generally  prevail 
over  other  calls  In  a  deed,  yet  If,  taking  the 
whole  deed  together,  they  are  ^>parently 
roneoDs,  th^  will  b^  disr^arded.  And  a 
boundary  may  be  rejected  when  it  is  clear 
that  It  was  Inadvertently  inserted,  and  that 
a  tract  with  different  boundaries  was  In- 
tended to  be  otmveyed."  See,  also,  Cooley  v. 
Warren,  63  Mo.  IB6,  and  Shewalter  v.  PImer, 
65  Mo.  218.  In  Brown  v.  Gibson,  82  Mo. 
529,  It  was  held  that  "each  part  of  tbe  de- 
scriptive language  In  a  deed  Is  to  be  con- 
strued with  relation  to  the  other  parts,  and 
no  inflexible  rule  of  interpretation  will  be  al- 
lowed to  defeat  Its  clear  meaning."  And  In 
Deal  T.  Cooper,  94  Mo.  62,  that  "when  tbe 
deed,  ai^lled  to  the  subject-matter,  shows  a 
manifest  omlsrion  in  the  description,  and 
there  are  sufficient  data  furnished  by  tiie 
deed  to  eniq>ly  the  omission,  the  omlssicm  will 
be  supplied  by  construction."  To  the  same 
effect  Is  Burnett  t.  McOluey,  78  Mo.  676: 
"The  modem  mle  is  to  give  effect  to  tbe 
whole  and  every  psrt  of  tbe  Instrument, 
whetbw  It  be  a  will  or  deed  or  other  con- 
tract, to  ascertain  the  general  intention,  and 
permit  it.  If  agreeable  to  law,  whether  ex* 
pressed  first  or  last,  to  overrule  jQie  partlcu- 
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lar,  and  to  transpose  the  words  whenever  It 
is  necessary  In  order  to  carry  the  general  In- 
tention plainly  manifested  into  effect;"  and 
"where  It  la  obvious  that  from  the  words 
used,  and  the  general  tenor  and  context  of 
the  instruiDent,  certain  words,  or  their  sab- 
stance,  has  been  omitted,  such  words  may 
be  supplied  by  construction."  Thomson  t. 
Thomson,  115  Mo.  GU,  21  S.  W.  1US5,  1128. 
And  it  is  well-settled  law  that.  In  determining 
the  Intention  of  the  grantor  as  to  the  bound- 
aries of  the  land  conveyed,  the  clrcumstau- 
ces  aurrouDding  the  parties,  and  the  situation 
and  condition  of  the  land,  will  be  taken  into 
consideration  In  construing  the  deed.  2  Am. 
•&  Eng.  Enc.  Law,  497;  Evans  v.  Greene,  2X 
Mo.  208;  Wolfe  v.  Dyer,  95  Mo.  545. 

Applying  the  foregoing  principles  to  the  case 
in  hand,  it  would  seem- that  the  ruling  of  the 
•circuit  court  ought  to  be  sustained.  It  ac>- 
peared  from  the  chain  of  title  given  In  evi- 
dence that  at  the  time  of  the  execution  of  the 
•deed  In  question  the  only  land  which  John 
A,  PresneH  and  wife  owned  In  the  N.  W.  % 
of  said  section  14  was  the  land  described  In 
the  petition,  and  as  shown  in  the  first  dla- 
1?ram.  That  description  is  identical  with  that 
contained  In  the  deed,  except  the  length  of 
the  second  or  south  line,  which,  as  there 
given,  is  fH),  instead  of  160,  rods.  It  Is  evi- 
dent upon  the  face  of  the  deed  that  the  land 
Intended  to  be  conveyed  Is  In  the  northwest 
•corner  of  the  N.  ^  of  said  section;  that  It 
Is  to  be  inclosed  within  the  boundaries  of  the 
six  straight  lines  given  in  the  deed;  that  the 
beginning  of  the  first  line  and  the  end  of  the 
last  is  to  be  the  same  point;  that  that  point 
1s  a  monumental  point, — the  N.  W.  14  of  said 
flection;  that  the  first  and  last  lines  radiating 
at  right  angles  from  that  point  are  estab- 
lished lines,  being  co-incident  with  the  west 
And  north  lines  of  said  section  14,— the  first 
for  a  distance  of  45^  rods,  and  the  last  for  a 
4listaDce  of  72  rods.  About  these  lines  there 
■can  be  no  question.  It  is  also  evldeat  from 
the  calls  of  the  deed  that  the  first  line  must 
be  left  at  a  distance  of  45^  rods  south  of  the 
northwest  comer  of  the  section,  and  the 
last  must  be  reached  at  a  distance  of  72  rods 
east  of  ttiat  corner,  and  the  latter  point  must 
tie  reached  by  a  line  rtmning  from  a  point  40 
rods  south  thereof,  which  point  must  be 
reached  by  a  line  running  from  a  point  88 
rods  oast  thereof,  which  point  must  be  reach- 
ed by  a  line  running  from  a  point  rods 
south  thereof.  This  point,  according  to  the 
courses  and  distances  given  In  the  deed.  Is 
necessarily  46^  rods  south  of  the  north  line 
ot  section  14,  and  IflO  rods  east  of  the  point 
on  tbe  west  line  4R^  rods  south  of  the  north- 
west comer  of  said  section.  Thns  we  have 
fire  of  the  lines  called  for  In  the  deed,  Iden- 
tical with  those  of  the  land  sued  for,  with 
bat  one  {the  second  or  south)  line  to  be  ran 
to  perfect  the  Inelosnre.  To  accomplish  this 
purpose,  the  deed  plslnl^  points  oat  wh«re 
this  line  must  begin,  the  direction  It  must 
take,  and  where  it  must  end;  but  if  drawn 


between  those  points,  as  Is  required  by  every 
other  call  In  the  deed,  and  as  was  manifestly 
the  intention  It  should  be  drawn,  that  line 
must  be  160,  Instead  of  60,  rods  long,  as 
called  for  In  the  deed.  A  reasonable  ctm- 
struction  of  the  deed  requires  that  it  should 
be  so  drawn,  in  order  that  the  instrument 
may  not  perish,  and  the  manifest  intention  of 
the  parties,  as  evidenced  tbereby,  be  not  de- 
feated by  the  palpable  error  of  the  scrivener 
In  giving  the  length  of  that  line;  and,  when 
so  drawn,  every  call  of  the  deed  Is  satisfied, 
the  required  quantity  of  land  is  inclosed  by 
the  boundaries  called  for,  and  the  land  con- 
veyed is  found  to  be  Identical  with  that  sued 
for.  Tills  conclusion  renders  It  unnecessary 
to  consider  the  other  questions  discussed  In 
the  briefs  of  counsel,  raised  by  the  plea  of 
the  statute  of  limitations.  The  Judgment  of 
the  circolt  oomt  is  afflrmedl   All  amcur. 


STEPHENSON  V.  PARKER  STATIONERY 
CO.  et  al. 

(Suprane  Court  of  Miasoorl,  Division  No.  1. 

Dec.  7,  1897.) 

Co^frLiCTiHO  Attacbmbktb  — Dbtbrminatiov  or 
Crbditobs*  Riqhts. 

A  bank  obtained  an  attadmient  against  de- 
fendant conwration's  property,  second  to  Uiat  of 
plahitiff.  Its  president  stated  that  it  had  re- 
newed notes  against  defendant  on  the  strmgth  of 
plaintiff's  represeDtationa  that  be  was  going  to 
enhance  defendant's  capital  stock  by  paying  to 
it  a  certain  sum  of  money.  HM,  that  nie  bank's 
contention  that  plaintiff's  lien  should  be  poatponed 
to  the  extent  of  each  sum  could  not  be  determin- 
ed under  Rev.  St.  1889,  670,  providing  that  the 
court  may  determine  all  controversies  Which  may 
arise  between  different  attachment  {daintiffs  in 
relation  to  the  pronerty,  and  the  priority  and 
validity  of  tiie  different  attachments,  or  ma^  post- 
pone one  attachment  to  another,  or  make  such 
order  as  justice  may  require. 

Appeal  from  St.  Louis  circuit  court;  P.  R. 
FUtcraft,  Judge. 

Action  by  Lloyd  B.  Stephenson  against  the 
Parker  Stationery  Company.  From  an  order 
postponing  plaintlfTs  attachment  to  the  ex- 
tent of  $4,000,  In  favor  of  the  Third  National 
Bank  of  St  Louis,  plaintiff  appeals.  Re- 
versed. 

Clopton  &  Trembley,  for  appellant.  Halnra 
ft  Rori<^,  for  responde^tta. 

ROBINSON,  J.  At  the  suit  Of  the  plaintiff. 
Lloyd  B.  SteiAenson,  a  wilt  of  attachment 
was  issued  against  the  Vtakae  Stntl<meiy 
Oompany,  a  ccnponitlott,  and  all  of  Its  goods, 
effects,  uid  accoimtB,  and  ertdences  of  debt, 
etc.,  were  levied  upon  by  the  sheriff.  Plain- 
tiff's daim  was  for  |^«19l26,  -erldenoed  1^  13 
notes  and  a  small  account  of  $00;  for  money 
loaned.  Snbsequmtly  the  nUrd  National 
Bank  of  St  Louis  filed  Its  action  In  the  same 
court  against  the  same  defoidant,  on  an  In- 
debtedness  aggregating  $6,174.79,  and  caused 
a  lev7  to  be  made  upon  the  same  looperty 
levied  iQKin  the  plalntUE  Stephvison.  Hhe 
property  so  levied  upon  wsuold  bf  Una  ah«r^ 
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Iff  for  the  Bum  of  $7,216.  The  cost  of  sale 
asd  labor  claims  allowed  amounted  to  (481.52, 
leaving,  to  apply  on  the  attachment,  a  bal- 
ance of  16,734.48.  Afterwards,  on  the  28d 
day  of  January,  1895,  the  Third  National 
Bank  filed.  In  the  case  of  Lloyd  B.  Btephen- 
son  agalnat  the  Parker  Stationery  Company, 
the  following  notice,  to  postpone  Stephenson's 
attachment  to  the  extent  of  f4,600.  In  faror 
of  the  bank:  "Now  comes  the  Third  National 
Bank  of  Saint  Louis,  a  corporation  duly  or- 
ganized and  existing  according  to  law,  and 
represents  to  this  court  that  heretofore,  to 
wit,  on  the  Slst  day  of  December,  18&4,  It 
commenced  In  this  court  a  certain  action 
against  the  defendant  herein,  the  Parker  Sta- 
tionery Company,  for  the  recovery  of  a  large 
amount  of  money,  to  wit,  $8,174.79,  which 
action  Is  numbered  172,  to  the  February  term, 
1895,  and  In  said  action  caused  a  writ  of  at- 
tachment to  Issue,  which  was  duly  levied  upon 
the  goods,  wares,  merchandise,  and  chattels 
and  property  of  the  said  defendant;  that 
said  levy  was  made  upon  the  same  goods, 
wares,  merchandise,  chattels,  and  property 
that  had  prior  thereto  been  attached  In  this 
action  by  this  plaintiff,  L.  B.  Stephenson; 
and  the  said  Third  National  Bank  now  moves 
the  court  that  the  court  Inquire  into  the  prior- 
ity, validity,  good  faith,  force,  and  effect  of 
said  attachment  In  this  cause,  and  that  such 
attachment  and  the  lien  thereof,  to  the  ex- 
tent of  forty-five  hundred  dollars  ($4,500.00), 
be  postponed  In  favor  of  said  Third  National 
Bank,  and  for  grounds  of  this  ltd  motion  al- 
leges: (1)  That  heretofore,  to  wit,  on  the  10th 
day  of  March,  1894,  the  said  L.  B.  Stephenson 
represented  to  this  plaintiff  that  he  (the  said 
Stephenson)  was  about  to  become  a  stock- 
holder In  the  Parker  Stationery  Company,  and 
was  about  to  pay  Into  the  capital  stock  of 
said  company  the  sum  of  forty-five  hundred 
dollars  ($4,500.00),  for  which  the  said  corpora- 
tion would  issue  to  him  shares  of  stock  to 
that  amount,  and  was  about  to  become  treas- 
urer of  said  company.  (2)  That  at  the  same 
time  said  J.  A.  Pariter  and  F.  8.  Parker  con- 
curred with  said  Stephenson  In  the  foregoing 
representations,  and  likewise  represented  that 
said  Stephenson  waa  about  to  become  a 
stockholder,  and  pay  into  the  capital  stock 
of  said  Parker  Stationery  Company  the  sum 
of  forty-five  hundred  dollars  ($4,600.00),  and 
become  treasurer  thereof.  (3)  That  J.  A. 
Parker  Is,  and  was  at  the  time  aforesaid, 
president,  and  F.  S.  Parker  secretary  and 
treasurer,  of  said  corporation,  and  were  the 
holders  and  owners  of  nearly  the  entire  cap- 
ital stock  of  said  corporation.  (4)  That  aaid 
representations  were  made  with  the  express 
purpose  and  Intent  of  obtaining  from  this 
plaintiff  the  loan  of  a  large  sum  of  money, 
to  wit,  seventy-six  hondred  and  ninety  d<^- 
lars  and  twenty-one  cents  ($7,680.21).  (JS) 
That  this  plaintiff  relied  upon  such  represen- 
tations, and,  in  consequence  thereof,  renew- 
ed a  cortaln  loan  then  doe  from  said  corpo- 
imtion  to  the  plaintiff*  to  the  amount  of  mt- 


enty-slx  hundred  and  ninety  dollam  and 
twenty-one  cents  ($7,390.21),  and  received 
from  said  corporation  the  two  notes  de- 
scribed in  the  first  and  second  counts  of  this, 
plaintiff's  amended  petition,  as  evidence  of 
such  renewal.  (6)  That  said  Stephenson,  In 
fulfillment  of  said  representations,  did  pay 
into  the  capital  stock  of  said  corporation  the 
sum  of  forty-five  hundred  dollars  ($4,600.00), 
and  become  treasurer  of  said  corporation, 
and  remained  such  until  November,  1894. 
(7)  That  a  lai^  part  of  the  alleged  Indebt- 
edness of  said  corporation  to  said  Stephen- 
son, to  wit,  forty-flve  hundred  dollars  ($4.- 
S00.00),  consists  of  this  sum  so  paid  into  tho 
capital  stock  of  said  corporation.  (6)  That 
said  corporation  does  not  owe  said  Stephen- 
son the  full  amount  In  said  Stephenson's  pe- 
tition alleged,  but  forty-five  hundred  dollars 
($4,500.00)  less  than  therein  alleged.  (9) 
That  said  Stephenson,  with  Intent  to  hinder, 
delay,  and  defraud  this  plaintiff  and  other 
creditors  of  said  corporation,  procured  cer- 
tain promissory  notes,  payable  on  demand, 
to  represent  said  forty-five  hundred  dollars 
($4,600.00),  with  the  purpose  and  Intent  of 
fraudulently  exercising  the  rights  of  a  cred- 
itor of  said  corporation  as  to  the  said  forty- 
flve  hundred  dollars  ($4,600.00)." 

On  April  8th  following,  the  plaintiff  Steph- 
enson obtained  Judgment  against  the  Par- 
ker Stationery  Company  for  the  aggregate 
sum  of  $9,969.14;  and,  the  defendant  having 
failed  to  file  a  plea  in  abatement,  Judgment 
on  the  same  day  was  rendered  for  plaintiff 
on  the  attachment.  On  May  4,  1896,  when 
the  bank's  motion  came  up  for  hearing,  the 
counsel  for  the  plaintiff  Stephenson  object- 
ed to  the  Introduction  of  any  testimony  to 
sustain  any  but  the  eighth  and  ninth  speci- 
fications of  the  motion,  for  the  reason  that, 
if  true,  they  would  not  authorize  the  post- 
ponement of  plaintiff's  claim,  or  any  part 
thereof,  In  favor  of  the  bank.  The  objec- 
tion was  overruled.  No  testimony,  however, 
was  offered  that  proved  or  tended  to  prove 
the  allegations  of  specifications  8  and  9  of 
the  motion.  Nothing  was  shown  that  prov- 
ed or  tended  to  prove  that,  as  between  Steph- 
enson and  the  stationery  company,  the  claim 
sued  upon,  and  that  was  afterwards  reduced 
to  Judgment,  was  for  more  than  it  should 
have  been,  that  the  stationery  company  did 
in  fact  owe  to  Stephenson  the  amount  Indi- 
cated by  the  Judgment;  but  the  bonk,  by 
this  proceeding,  seeks  to  have  postponed 
Stephenson's  prior  attachment,  to  the 
amount  of  $4,600,  to  Its  Judgment,  on  ac- 
count of  a  conversation  that  took  place  Just 
a  few  days  prior  to  the  10th  of  March,  1894, 
between  the  president  of  the  bank,  Stephen- 
son, and  one  of  the  Parker  brothers,  who 
owned  the  principal  part  of  the  stock  of  the 
stationery  company,  which  it  Is  alleged  re- 
sulted to  the  detriment  of  the  bank  In  the 
collection  of  Its  claims,  on  account  of  the 
extension  whlcb  it  was  Induced  to  give  to 
the  stetioneiy  company  on  ite  notes  that 
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were  then  about  due.  The  president  of  the 
bank  testified  tbat  a  few  days  prior  to  March 
10, 1894,  Mr.  Stephenson  and  one  of  the  Par- 
ker brothers  came  Into  his  bank,  and,  while 
there,  Mr.  Parker  said  that  the  company 
was  In  trouble,  and  would  not  be  able  to 
meet  Ita  obligations  with  the  bank  when 
tbey  came  due,  but  that  Mr.  Stephenson  was 
about  to  become  a  stockholder  in  the  com- 
pany, and  would  pay  into  the  capital  stock 
of  the  company  the  sum  of  $4,500,  and  was 
-to  become  the  secretary  thereof,  and  to  take 
the  entire  charge  of  Its  finances  if  things 
could  be  satisfactorily  arranged;  that  Steph* 
enson  practically  said  the  same  to  him,  and 
•did  afterwards  take  charge  of  the  finances 
of  the  company,  and  act  as  its  secretary  for 
several  months,  and  up  to  within  Just  a 
■cihort  time  before  the  Institution  of  his  at- 
tachment proceedings  against  the  company; 
that  neither  Parker  nor  Stephenson  explaln- 
■ed  to  him  from  what  source  Stephenson  was 
to  acquire  the  shares  of  stock  he  was  to  get, 
for  the  money  that  he  was  to  put  into  the 
■company;  that  he  did  not 'ask,  and  neither 
of  them  explained  to  him,  how  the  arrange- 
-ment  was  to  be  consummated,  but  that  be 
supposed  that  the  company  was  to  issue  Its 
stock  to  Stepfaouon  for  the  money  to  be 
advanced  by  him  for  the  company,  and  that 
to  the  extent  of  $4,500  the  capital  of  the 
company  would  be  Increased;  and  that,  on 
the  faith  of  Stephenson's  representations, 
together  with  those  of  Parker,  made  in  Mr. 
Stephenson's  hearing,  he,  a  few  days  after- 
wards (on  March  10,  1S94),  consented  to  the 
extension  of  the  time  of  payment  of  the  notes 
then  held  by  the  bank  against  the  station- 
ery company,  by  canceling  the  old  notes,  and 
taking  new  ones  In  their  stead,  less  the  sum 
of  $500  In  cash  tbat  was  to  be  paid  on  the 
date  of  the  adjustment  and  extension  of  the 
motes,  and  which  amount  was  in  fact  paid 
by  Mr.  Stephenson,  acting  as  the  company's 
business  manager.  Stephenson  admits.  In 
substance,  the  conversation  detailed  by  the 
'.president  at  the  bank,  and  further  says  tbat 
the  Parker  brothers,  the  sole  stockholders 
«t  that  time  of  the  Parker  Stationery  Com- 
-pany,  came  to  him  a  short  while  before  bis 
-conversation  with  Mr.  Crewes,  the  president 
of  the  intervening  plaintiff,  and  promised 
that,  if  he  would  advance  for  the  stationery 
company  $3,000  in  addition  to  the  loan  of 
$500  tJiat  he  had  previously  made  to  the  com- 
pany to  help  them  out  of  their  troubles,  Joe 
Parker  would  convey  to  him  $12,000  of  the 
face  value  of  the  stock  of  the  company, 
same  being  Just  suJScient  to  give  him  the 
coQtroUittg  Interest  In  the  company,  and  that 
he  was  to  be  elected  as  the  secretary  of  the 
company,  and  have  the  charge  of  its  fi- 
nances; that  he  accepted  this  offer,  was 
elected  secretary  of  the  company,  and  did 
take  chaise  of  its  finances,  and  advanced  to 
the  company  all  the  money  tbat  he  had 
promised,  and  out  of  it  actually  paid  to  the 
tHUik  $1,600  on  ita  renewed  notes;  that,  after 


advancing  to  the  company  this  nxonej  accord- 
ing to  his  agreement  with  the  Parkers,  be  de- 
manded of  them  the  stock  which  tliey  had 
agreed  to  let  him  have;  that,  after  patting 
him  off  from  time  to  time,  they  finally  admit- 
ted that  the  stock  was  hypothecated,  and 
that  it  could  not  be  ddlvered  as  agreed;  that 
Joe  Parker,  who  represented  the  larser  part 
of  the  stock  of  the  company,  represented  to 
him  that  he  was  negotiating  the  sale  of  a  pat- 
ent owned  by  him,  out  of  which  he  expected 
to  receive  $10,000  soon,  and  would  then  repay 
him  for  the  money  advanced  to  the  rompany : 
that  while  waiting  for  Parker  to  make  his 
contemplated  sale,  and  in  order  to  keep  the 
company  going,  and  to  meet  its  obligations,  be 
advanced  considerable  money  to  It  after- 
wards, hoping  that  the  Parkers  woold  be 
able  to  carry  out  their  part  of  the  agree- 
ment with  him,  but  finally,  feelins  that  he 
would  never  be  able  to  get  his  stock,  he  de- 
manded tbat  the  company  give  to  bim  Its 
notes  for  all  the  money  that  had  been  ad- 
Tanced  for  the  use  and  benefit  of  the  com- 
pany by  him,  which  was  done,  and  tbat  upon 
them  the  suit  of  attachment  was  based;  that 
the  president  of  the  hank,  at  the  time  of  the 
conversation  detailed  by  him,  asked  Stephen- 
son if  he  would  Indorse  the  paper  oC  the  sta- 
tionery company;  and  tbat  Stephenson  told 
him  that  be  would  not,  "tbat  he  would  not 
make  hlms^  personally  liable  In  any  way 
for  any  debts  of  the  company."  The  respond- 
ent now  contends  that  whatever  might  have 
been  the  agreement  between  Stephenson  and 
the  Parker  brothen,  or  either  of  them,  as  to 
how  Stephenson  was  to  get  his  stock  and  be- 
come a  stockholder  in  the  company,  and  not- 
withstanding the  failure  of  the  Parker  broth- 
ers, or  either  of  them,  to  comply  with  their 
part  of  the  agreement  in  transferring  to 
Stephenson  the  1,200  shares  of  stock  of  the 
company  for  the  money  advanced  to  the  com- 
pany, for  its  benefit,  as  agreed,  as  to  the  bank 
he  should  not  now  be  held  and  treated  as  a 
creditor  of  the  company,  to  the  amoont  tbat 
he  represented  to  the  president  of  the  bank 
he  was  to  advance  to  the  company,  to  in- 
crease its  capital  stock.  That  the  withdrawal 
from  the  assets  of  the  company  by  Stepbeu- 
son.  In  taking  the  company's  notes  for  the 
sum  which,  under  his  contract  with  Parker, 
be  had  agreed  to  and  did  advance,  and  of 
which  he  had  informed  the  bank,  was  a  f^ud 
upon  the  right  of  the  banlc,  that  can  be  deter- 
mined In  this  character  of  proceeding. 

The  statute  under  which  the  bank  ia  pro- 
ceeding reads:  "Where  the  same  property 
Is  attached  in  several  actions  by  dUTereat 
plaintiffs,  against  the  same  defendant,  tbe 
court  may  settle  and  determine  all  contro- 
versies which  may  arise  between  any  of  tbe 
plaintiffs  In  relation  to  the  property,  and  tbe 
priori^,  validity,  good  faith  and  effect  of 
the  dltTerent  attachmente  and  may  dissolve 
any  attachment  partially  or  wholly,  or  post- 
pone It  to  another,  or  make  such  order  Id 
the  premises  as  right  and^  Jnstloe  max  re- 
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^alre."  Ser.  St.  1889.  I  S70.  ManlfesUy, 
tills  section  of  the  statute  contemplates  only 
that  tbe  court.  In  tills  summary  proceeding, 
shall  determine  such  controTersles  as  may 
arise  between  the  different  attachment 
{dalnUHfs  in  relation  to  the  property  attached 
and  levied  upon.  The  trial  court,  adopting 
the  Tlew  now  contended  for  by  the  bank, 
made  an  order  postponing  the  Hen  of  Ste- 
phenson's Judgment  to  the  amount  of  (4.- 
000  to  that  of  the  bank,  and  ordered  the 
funds  In  the  hands  of  the  aherlfit  distributed 
accordingly.  To  maintain  that  order  upon 
the  facts  of  this  cause,  we  must  assnme  from 
the  section  above  set  out  that  the  trial  conrt 
had  the  power  to  determine,  not  only  all 
cootrorersles  between  the  difterent  attach- 
ment plaintiffs  that  might  have  arisen  In 
regard  to  the  property  attached,  but  all  con- 
troTersles that  might  arise  between  dlffer- 
«it  conflicting  attachment  creditors  growing 
oat  of  tbe  manner  of  the  creation  of  the 
debt  on  which  the  attachments  are  based, 
or  that  all  controTerslea  between  the  con- 
flicting attachment  creditors  might  be  ad- 
Justed  by  the  court,  and  an  order  made  dis- 
tributing the  attached  funds  as  right  and 
Jostlce  might  require,  according  to  the  view 
of  tbe  Judge  before  whom  the  cases  might 
be  pending.  The  broad  language  of  the  sec- 
lion  empowering  tbe  court  to  dissolve  in 
this  diaracter  of  a  proceeding  "any  attach- 
mrat  partially  or  wholly,  or  postpone  It  to 
another,  or  make  such  orders  In  the  prem- 
ises as  right  and  Justice  may  require."  must 
be  read  and  interpreted  In  the  light  of  the 
preceding  part  of  the  sentence,  which  clear- 
ly qnallfiea  and  limits  tttat  exercise  of  pow- 
er by  tbe  court  to  the  determination  of  con- 
trorersies  touching  the  priority,  validity, 
good  faith,  and  effect  of  the  different  attacb- 
nents  mm  they  relate  to  the  proper^  attach* 
ed.  Clearly.  It  was  nerer  contemplated.  In 
tbe  adoption  of  that  section  of  the  statute, 
that  tbe  court,  m  this  summary  proceeding 
by  motion,  without  the  aid  of  a  Jury,  should 
adjust  and  determine  all  controversies  and 
differences  that  may  have  arisen  between 
all  tbe  different  attachment  plaintiffs  that 
may  happen  to  levy  upon  the  same  property 
of  a  cMnmon  debtor,  and,  upon  that  adjust- 
Bcnt  and  determination,  make  an  order 
paeqKtnlng  the  lien  of  ontf  s  levy  to  that  of 
another,  without  regard  to  tbe  question  as 
to  the  prfwlty.  In  pobit  of  time,  validity, 
or  good  faith,  of  tbe  different  attachments. 
If  an  tbe  rights  and  equities  of  the  differ- 
est  atlaebment  ^ataitlffs  among  themaelTea 
are  to  be  adjusted  and  determined  in  this 
wammaiy  iwocedore,  and  the  court  Is  an- 
TlMrtnd  tbemoD  to  make  Its  order  postpcm- 
tDg  the  lien  ot  «ie  creditor  under  his  prior 
attadimcDt  to  that  of  another  subsequent  In 
time  oC  levy,  and,  out  of  the  proceeds  i»- 
■oltlas  trom  tbe  asle  and  disposition  of  tbe 
attached  pwperly,  MtOe  and  pay  off  the 
Judgments  u  right  or  Justice  may  require, 
tbe  words     tbe  section.  "Oie  court  may  set- 


tle and  determine  all  controversies  which 
may  arise  between  any  of  the  plaintiffs  In 
relation  to  tbe  property,  and  the  priority, 
validly,  good  faith,  force,  and  effect  of  the 
different  attachments,"  have  no  meaning  or 
special  significance  whatever.  If  the  con- 
troversies to  be  detmnined  are  not  confined 
and  limited  to  the  questions  alone  of  the  pri- 
ority, validity,  good  faith,  force,  and  effect 
of  the  different  attachments  as  they  relate 
to  tbe  property  attached,  still  the  words 
above  quoted  would  be  of  no  service  in  tbe 
section.  Nothing  short  of  the  most  positive 
and  unambiguoas  language  could  Induce  the 
court  to  conclude  that  the  legislature  ever 
Intended  to  Introduce  a  practice  so  utterly 
at  variance  with  all  the  rules  of  procedure 
under  the  attachment  act  as  would  result  If 
section  G70  receives  the  construction  con- 
traded  f or  the  respondent  If  such  a 
section  as  thus  construed  should  find  Its  way 
into  our  attachment  act,  all  the  essential 
characteristic  features  thereof  would  become 
nullified.  If  the  priori^  of  a  first  attach- 
ment lien  can  be  assailed  and  postponed  to 
the  lien  of  a  subsequent  attachment  creditor 
the  method  here  adopted,  upon  the  mere 
groimds  of  equities  or  rights  In  favor  of  the 
subsequent  attacking  creditor  against  tbe 
first,  upon  some  contract,  agreement,  or  un- 
derstanding had  between  themselves,  not 
growing  out  of  the  attachment  proceeding, 
then  the  cardinal  Idea  of  award  to  tbe  dili- 
gent, so  manifest  In  our  attachment  act, 
would  be  stricken  out,  and  tbe  right  of  pri- 
ority In  fact  would  become,  not  a  question  of 
time,  as  generally  understood,  so  much  as 
a  question  of  pr^jMUdwating  equities  of 
plaintiffs  among  themselves. 

Here  no  question  Is  made  as  to  the  priori- 
ty In  time  of  the  Stephenson  levy,  or  to  tbe 
efficiency  and  regularity  of  his  attachment 
proceedings.  Here  no  proof  Is  made  that 
the  stationery  company  did  not  owe  Steph- 
enson the  full  sum  sued  for,  and  after- 
wards seduced  to  Judgment.  Here  It  was 
not  shown  that  Stqthenson  attempted  or  in- 
tended to  withdraw  from  tbe  assets  of  tbe 
stationery  eompaiv,  or  from  tbe  money  In 
the  bands  of  tbe  shwlff  resulting  from  tbe 
sale  thereof,  more  than  was  suffldent  to 
satisfy  his  claims;  but  it  Is  contended 
the  bank  that  because  Stephenson  told  its 
president  that  he  was  to  bectHue  a  stocUu^- 
er  of  the  company,  and  to  put  f 4,500  of  mon- 
into  Its  coital  stock.  It  would  be  a  fraud 
upon  the  liank  to  suffer  him  to  enforce  hit 
claims  to  that  amount  against  tbe  ssseto  of 
the  company  now  In  advance  of  the  bank, 
and  that  the  court,  upon  this  motion,  can 
make  such  orders  in  the  premises  as  right 
and  Justice  between  the  plaintiffs  ma^  re- 
quire, posQKming  the  lien  of  Stephenson's 
attachment  to  that  of  the  bank,  to  the 
amount  that  the  bank  bad  been  damaged  1]y 
Stephenson's  foUure  to  carry  out  bis  r^re* 
sBntoti<»i  made  prior  to  March  10,  1S84,  In 
Uie  presoice  of  Its  president,  ^n  other 
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word%  the  court  Is  asked  to  distribute  the 
funds  lo  the  hands  of  the  sheriff,  resulting 
from  the  sale  of  the  attached  propert}-.  In 
disregard  of  the  priority  of  the  levy  of  the 
attachments  as  provided  by  statutes,  but  In 
accordance  with  Its  determiDatlon  of  cer- 
tain right  and  equities  found  to  exist  In  fa- 
vor of  the  bank  agnlnst  the  first  attaching 
plaintiff,  growing  out  of  a  conversation  <or 
contract.  If  such  It  can  be  called)  bad  be- 
tween the  president  of  the  bank  and  the 
plaintiff  Stephenson  about  a  matter  In  no 
wise  relating  to  the  attached  property.  Sec- 
tion 670  of  the  statute  in  contemplation  was 
never  Intended  to  confer  such  enlai^ied  and 
unwarranted  power  upon  the  circuit  courts 
by  this  summary  proceeding.  In  fact,  the 
section  was  but  a  legislative  declaration  of 
authority  In  the  court,  which,  from  the  ne- 
cessity of  the  situation  of  the  parties  and 
the  peculiar  nature  of  the  case,  It  had  al- 
ways before  possessed  and  exercised.  The 
common  property  being  in  the  custody  of  the 
law  through  the  seizing  of  the  sheriff  (the 
officer  of  the  court),  the  question  of  Its  prop- 
er disposition  and  distribution  by  the  court 
followed  as  a  legal  necessity,  and  that,  in 
turn,  would  necessitate  the  Inquiry  as  to  who 
first  levied,  were  the  proceedings  in  each  .case 
regular,  has  any  one  levied  and  thereby  cre- 
ated a  lien  upon  the  property  to  a  greater 
amount  than  be  was  entitled,  did  the  grounds 
for  the  attachment  exist  of  all  who  have 
levied  attachments,  and  such  like  kindred 
Inquiries  that  might  address  themselves  to 
the  solution  and  determination  of  the  ques- 
tion as  to  how  the  funds  should  be  properly 
distributed;  but  no  attempt  was  made  to 
give  to  the  court  tbe  extraordinary  and  en- 
larged power  of  compelling  a  litigant  who 
voluntarily  came  Into  court  for  one  definite 
purpose,  of  having  adjudged  and  settled  his 
or  her  differences  with  a  defendant  named 
In  the  account  sued  upon,  to  have  determin- 
ed by  the  court  alone,  without  tbe  interven- 
tion of  a  jury,  all  controversies  that  might 
be  found  to  exist  between  him  or  her  and  all 
others  who  might  happen  to  hold  a  claim 
against  the  same  debtor.  If  the  power  of 
the  court  was  not  restricted  by  the  express 
language  of  the  section  to  the  determination 
of  such  controversies  as  may  arise  between 
the  different  attachment  plaintiffs  "in  rela- 
tion to  the  property  attached  and  tbe  priori* 
ty  and  validity  and  good  faith  of  their  dif- 
ferent levies,"  but  was  given  the  full  scope 
contended  for  by  respondent,  then  the  provi- 
sion of  the  section  might  be  met  by  the  con- 
stitutional objection  that  It  operated  to  deny 
to  the  plaintiff  Stephenson  the  right  to  have 
the  differences  between  the  bank  and  him- 
self, as  to  the  question  of  the  bank's  alleged 
damages  growing  out  of  the  conversation 
had  by  him  with  its  president,  determined 
by  a  jury. 

The  levy  of  Stephenson's  attachment,  be- 
ing first  In  order  of  time,  regular  In  ftwin, 
and  to  aeeure  a  valid  IndebtedmaH,  ahovU 


be  first  satisfied  out  of  tbe  proceeds  of  tb*  i 
attached  property  in  the  hands  of  the  sheriff. 
The  matter  of  the  alleged  damages  occasion- 
ed to  the  bank  by  reason  of  the  r^resenta- 
tions  made  by  St^henaon  to  Its  president 
must  be  determined  In  an  independent  pro- 
ceeding, lostltnted  for  that  purpose,  when 
the  Issues  of  facts  may  be  passed  upon  by 
a  jury  if  desired,  but  cannot  be  in  this  sum- 
mary proceeding  by  motion.  Tbe  judgment 
of  the  trial  court  Is  reversed.   All  concur. 

BARCLAY,  P.  J.,  concurs  In  the  Judgment,, 
for  the  reason  that  tbe  seventh,  eighth,  and 
ninth  grounds  assigned  in  tbe  motion  of  the 
Third  National  Bank  are  not  sustained  by 
tbe  evidence,  and  that  the  other  grounds  of 
said  motion  are  not  available  to  postpone 
the  attachment  of  Stephenson  to  that  of  tbe 
bank  In  the  mode  by  which  that  object  Is 
sought  in  this  case. 


JONES  V.  YOKB  et  sL 
(Supreme  Oonrt  of  Missouri,  Division  No.  2. 

Dec.  7,  ISOT.) 

GUARDIXNS  AD  LlTBM— CoHPBNiATIOH— HoW  UaDV 
— NOTIOB — JoaTBDIOTIOH — COSTS. 

1.  A  court  duit  has  appointed  a  goardian  ad 
litem  for  minor  defendants  does  not  retain  ju- 
risdiction of  such  defendants,  so  that  it  can  ren- 
der judgment  on  a  motion  for  allowance  to  tbe 
gnai^ian  for  his  Berrices,  which  motion  la  filed 
after  floai  judgment  in  the  case,  widiout  notice' 
thereof  being  served  on  sndi  defendants. 

2.  Where  minor  defMidants  have  no  cuardian, 
and  the  court.  In  order  to  protect  their  interests,, 
appoints  a  guardian  ad  litem,  the  court  has  ao- 
thorlty  to  allow,  against  die  wards,  CM^iensa- 
tion  to  the  guardian  ad  litem  for  his  services. 

3.  Under  Rev.  St  1889,  f  2920.  providing  that 
the  prevailing  party  in  a  civil  salt  shall  recover 
Mb  costs  against  the  other  party,  an  allowance 
of  compensation  to  a  guardian  ad  litem  eould 
not  be  taxed  as  costs  In  case  the  Infanta  were  the 
prevailing  party. 

Appeal  from  St.  txrala  drcnlt  court;  Dan- 
id^  Dillon,  Judge. 

Action  by  James  O.  Jones  against  Clement 
Yore  and  others  for  serrices  rendered  as 
guardian  ad  litem.  From  a  judgm«it  for 
plaintiff,  defendants  alNTcaled  to  the  St  Lonia 
court  of  appeals,  which  court  transferred  tbe 
cause  to  the  supreme  court  Reversed. 

*  J.  D.  Johnson,  tta  ^leUants.  B.  Schnor- 
macher,  for  respondent 

BUKasSS,  J.  This  Is  an  action  by  plain- 
tiff to  recover  against  defendants  the  sum 
of  $2,000,  which  was  taxed  In  bis  favor  by  the 
circuit  court  of  the  dty  of  St  Louis  for 
services  rendered  defoidants  as  th^  guard- 
ian ad  litem  In  a  proceeding  to  contest  the 
validly  of  the  will  of  Patrick  Yore,  their 
deceased  grandfatha.  There  was  judgment 
In  favor  of  plaintiff  tor  the  sum  claimed, 
from  which  defendants  were  granted  an  ap- 
peal to  the  St  Louis  court  of  appeals,  and 
tbe  cause  vraa  by  that  court  tfmnsferred  to 
the  supreme  court,  upon  the  ground  of  there 
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being  involTcd  a  constitutional  question.  On 
November  19.  1890,  a  suit  was  began  In  the 
drcnlt  court  of  St  Louis  to  set  aside  the  will 
of  Patriae  Tore,  In  which  his  children  were 
plalntitTs,  and  the  defendants  herein,  his 
grandchildren,  all  of  whom  were  minors, 
were  defendants.  These  defendants  were  all 
dnly  served  with  process,  and  thereafter  the 
plaintiff,  by  an  order  of  court  duly  entered 
of  record,  was  at^lnted  to  act  as  their 
guardian  ad  litem  In  the  canse.  The  gnard- 
lan  ad  litem  filed  an  answer  on  behalf  of  the 
minors,  and  on  March  4th,  of  the  February 
term,  1808,  of  said  court,  there  waa  a  Twdlct 
and  jndgnieiit  In  favor  <MC  defendants  sostain- 
Ing  the  wflL  Real  proper^  of  value  of  sev- 
eral hundreds  of  thousands  of  dollars  was 
involved  In  that  litigation.  On  March  17, 
1893,  the  platntifCs  in  that  case  filed  a  motiMi 
for  a  new  trial,  which  was  cmtlnned  until 
October  2,  1893,  wbra  It  was  withdrawn. 
While  the  motion  for  a  new  trial  was  pend- 
ing and  undetermined,  to  wit,  on  June  1, 
1893.  the  guardian  ad  litem  (plaintiff  here) 
filed  blB  motion  In  writing  In  said  cause,  In 
which  he  moved  the  court  to  grant  him  a 
reasonable  allowance  for  bto  slices,  and 
for  the  services  of  his  attorn^,  William  0. 
Jones,  and  to  tax  said  allowance  aa  costs  In 
the  proc«3dlng,  and  to  ^dare  the  same  as 
ft  Uen  against  the  real  estate  Involved  In  that 
UtlgaUon.  At  the  October  term.  1898.  to 
wit.  Novouber  18,  1893,  the  court  sustained 
the  motion,  and  made  an  order  allowing 
plaintiff  the  sum  of  $2,000  against  said  mi- 
nors, and  directing  that  the  same,  if  not  oth- 
erwise paM,  be  recovered  out  of  the  Interest 
In  the  real  estate  belonging  to  them,  and 
which  was  involved  In  tbe  vlll  CMitest.  The 
minor  defendants  were  not  served  «4th  no- 
tice of  the  filing  of  ssld  motion.  An  amwal 
from  that  Judgment  was  taken  by  said  minor 
defendants  to  tbe  St  Louis  court  of  appeals, 
and  that  court  cm  May  22, 1894,  rendered  its 
opinion  affirming  the  judgment  of  the  drciUt 
court  as  to  tbe  aBowance  nt  $2,000  to  the 
guardian  ad  litem,  but  reversed  that  part  of 
the  judgment  which  iffovlded,  "If  the  same 
be  not  otherwise  paid,  that  then  the  same 
shall  be  recovered  out  of  the  Interest  of  said 
minor  defendants  In  tbe  follo^ng  described 
real  estate,"  and  awarding  special  execntkm. 
Walton  V.  Tore.  68  Mo.  App.  6«2.  This  ac- 
tion Is  predicated  upon  the  Judgment  ren- 
dered by  tbe  circuit  court  In  that  case,  and 
which  was  affirmed  by  the  St  Louis  court  of 
appeals.  On  the  trial  of  the  case  in  band 
the  facts  substantially  as  herein  stated  were 
made  to  awear*  The  case  was  tried  by  the 
court,  and,  at  the  dose  of  idalntUTs  evi- 
dence, the  defendants  asked  the  court  to  de- 
dare  the  law  to  be  as  follows:  "That  under 
the  plea^ngs  and  evidence,  the  plaintiff  Is  not 
entitied  to  recover."  The  court  refused  to  so 
declare  the  law,  and  defendants  duly  ex- 
cepted. At  the  dose  of  all  the  evidence,  de- 
fendants asked  the  court  to  dedare  the  law 
to  be  as  fdlom:  "The  court  declares  the 
48S.W.-« 


law  to  be  that,  under  the  pleadings  and  the 
evidence  In  the  case,  the  allowance  or  judg- 
ment sued  on  by  plaintiff  In  this  action  Is 
void,  because  the  courts  rendering  the  same 
had  no  Jurisdiction  of  the  p^ons  of  defend- 
ants against  whom  it  waa  rendered,  or  of  the 
subject-matter  thereof,  In  tbe  action  in  which 
It  was  rendered,  for  the  purpose  of  rendering 
tbe  same;  and  the  judgment  as  rendered  Is 
contrary  to  tbe  provisions  of  section  30,  art 
2,  of  the  constitution  of  Missouri;  and  that, 
ttierefore,  a  verdict  should  be  found  herein 
la  favor  of  tbe  defendants."  This  declara- 
tlon  of  law  was  also  refused,  and  defendants 
dnly  excepted.  On  March  5.  1899,  the  court 
found  the  Issues  joined  berdn  In  favor  of  the 
plaintiff,  and  rendered  judgment  against  the 
defendants  for  the  sum  of  |2,146,  that  being 
the  amount  of  the  judgment  sued  upon  to- 
gether with  accrued  Interest.  Defendants 
then  filed  motions  for  a  new  trial,  and  In  ar- 
rest which  were  overruled,  and  thcgr  perfect- 
ed thebr  appeal. 

It  Is  Insisted  by  defendants  that  the  dr- 
cnlt court  had  no  Jurisdiction  of  either  the 
subject-matter  of  the  motion  or  the  persons 
of  the  minor  d^endants,  for  the  purpose  of 
r«id»ing  the  mon^  Judgment  which  it  ren- 
dered against  them  In  the  wUl  suit;  that  the 
eflCect  of  the  Judgment  was  to  deinive  tb«n 
of  their  property  without  due  process  of  law. 
conttaiy  to  section  80,  art.  2,  of  the  state 
constitution,  and  for  that  reason  the  Judg- 
ment was  void,  and  could  not  lawfully  be 
made  tiie  basis  of  another  actitm:  and  that 
the  judgment  of  the  court  below  in  this  case 
Is  likewise  violative  of  tbe  same  constitu- 
tional provision,  and  void  also.  "Due  pro- 
cess of  law"  and  "law  of  the  land"  are  synon- 
ymous ternw.  and  mean  the  same.  There 
are  many  definitions  of  "due  process  of  law," 
which,  while  differing  In  the  language  used, 
do  not  differ  in  their  scope  and  meaning. 
The  better  and  lai^er  definition  of  "dne  pro- 
cess of  law."  says  Chancellor  K&kt  (2  Kentf 
Comm.  18),  *is  that  it  means  law  ta  the  reg^ 
ular  course  of  administration,  through  courts 
of  justice."  In  Westerrdt  v.  Gregg,  12  N. 
T.  212,  it  was  said:  "In  judicial  proceedings, 
dne  EVDcess  of  law  requires  notice,  hearing, 
and  Judgment."  Mr.  Justice  Gooley.  In  his 
work  <n  Constitutional  Lbnitations  (Btb  Ed.  pt 
491),  says:  "Individual  dtizens  require  pro- 
tection against  Judicial  action,  as  well  a» 
against  legislative;  and  perhaps  the  ques- 
titm,  what  constitutes  due  process  of  law? 
arises  as  often  when  Judidal  action  Is  in 
question  as  In  any  other  cases.  *  •  •  The 
proceedings  in  any  comrt  are  void  if  It  wants 
jurisdiction  ot  the  case  In  which  It  has  as- 
sumed to  act.  Jurisdiction  is,  first  of  the 
subject-matter;  and.  second,  of  the  person 
whose  rights  are  to  be  passed  upon.  A  court 
has  jurisdiction  of  any  subject-matter  If,  by 
the  law  of  its  organisation,  it  has  authority 
to  take  cognisance  of.  trv.  and  determine 
cases  of  that  description.  If  It  assumes  to 
act  In  a  case  ovet  which  the  hnv  does  not 
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Ifive  It  authority,  the  proceeding  and  judg- 
ment will  be  altogether  void,  and  rights  and 
property  cannot  be  derested  by  means  of 
them."  The  same  author  says  (page  431): 
"Perhaps  no  definition  is  more  often  quoted 
than  that  given  by  Mr.  Webster  In  the  Dart- 
mouth Collie  Case."  4  Wheat.  518.  "By 
the  'law  of  the  land'  is  most  clearly  meant 
the  general  law;  a  law  which  bears  before  It 
condemns,  which  proceeds  upon  inquiry,  and 
renders  J  ndgment  only  after  trlaL  The 
meaning  Is  that  every  citizen  shall  hold  his 
life,  liberty,  property,  and  immunities  under 
the  protection  of  the  general  rules  which  gov- 
ern society."    Clark  v.  Mitchell,  64  Mo.  564. 

That  defendants  bad  no  notice  of  the  pur- 
pose of  plaintiff  to  ask  the  trial  court  to 
make  him  an  allowance  for  his  services  as 
their  guardian  ad  litem  In  the  will  case 
seems  to  be  conceded  by  all  parties.  If, 
therefore,  It  was  necessary  that  they  should 
have  bad  such  notice  the  allowance  made  by 
the  court  was  void,  because  of  the  want  of 
jurisdiction  over  the  persons  of  defendants. 
But  it  seems  to  be  contended  by  plaJntlfF 
that,  the  court  having  acquired  Jurisdiction 
over  defendants  In  the  will  contest.  It  retain- 
ed that  jurisdiction  for  the  purpose  of  the 
allowance;  that  the  defendants  were  the 
wards  of  the  court,  which  had  the  power  to 
net  for  them  In  such  matter,  and  whose  duty 
it  was  to  do  so.  No  rule  of  law  is  better  set- 
tled than  that,  when  a  court  acquires  Juris- 
diction of  the  parties  to  a  suit  it  retains  that 
Jurisdiction  until  the  case  is  finally  disposed 
of,  and  that  they  are  bound  to  take  notice 
of  all  proceedings  In  the  cause  before  flnal 
Judgment;  but,  after  final  judgment  they 
are  not  regarded  as  being  before  the  court, 
and  must  have  notice.  Roberts  v.  Improve- 
ment Co.,  12G  Mo.  460,  29  S.  W.  G&t;  1 
Preem.  Jiidgm.  (4th  Ed.)  S§  142,  143;  Fithian 
V.  Monks,  43  Mo.  502;  Jauney  v.  Spedden, 
SS  Mo.  395.  Now,  as  has  been  seen,  final 
Judgment  bad  been  rendered  in  the  will  case 
before  the  motion  for  allowance  was  filed. 
The  motion  for  a  new  trial  was  not  a  sus- 
pension of  the  Judgment,  and  the  defendants 
must  have  bad  notice  of  the  filing  of  the  mo- 
tion for  allowance  unless,  because  of  the  fact 
-that  they  were  wards  of  the  court.  It  was 
unnecessary,  to  which  we  are  unable  to  give 
asaent.  "When  a  Judgment  or  decree  Is 
■ought  creating  a  personal  charge  against  an 
infant  child,  or  affecting  directly  Its  prop- 
erty rights,  notice  must  be  served  upon  it, 
for  without  some  notice  there  Is  no  Jurisdic- 
tion In  such  cases."  1  Elliott,  Gen.  Prac.  ( 
246.  Sherwood,  J.,  In  speaking  for  the  court 
in  State  t.  Board  of  Equalisation  of  Buchan- 
an Oc,  108  Mo.  235.  18  S.  W.  782,  said: 
*There  la  no  principle  more  elementary  or 
fundamental  than  that  no  one  can  be  passed 
upon,  either  In  hla  person  or  estate,  with- 
out being  first  given  an  opportunity  to  be 
heard.  *  •  •  Bren  If  a  statute  contain 
no  provision  for,  or  mention  of,  notice,  the 
^xw  will  imply  that  notice  la  requisite."  Bee, 


also.  Brown  v.Weatherby,  71  Mo,  152;  Wlck- 
ham  V.  Page,  49  Mo.  I^;  lAughlln  T.  Fair- 
banks, 8  Mo.  870. 

When  plaintiff  filed  his  motion,  he  assumed 
towards  defendants  an  entirely  new  and  dif- 
ferent attitude  from  that  of  guardian  ad 
litem.  Instead  of  being  the  protector  and 
guardian  of  their  interests,  be  assumed  that 
of  adversary.  He  became,  as  it  were,  plain- 
tiff, instead  of  guardian  ad  litem.  Yet  they 
had  no  notice  of  his  dual  position,  or  of  the 
change  of  his  status  towards  them.  The  al- 
lowance was  collateral  to  the  will  case.  It 
was  for  a  personal  Judgment  against  defend- 
ant for  $2,000.  It  cannot  be  justified  upon 
the  ground  that  It  was  costs  In  that  case; 
nor  could  defendants  have  been  expected  to 
anticipate  that  such  a  course  would  be  taken 
by  one  who  had  theretofore  occupied  towards 
them  the  position  that  plaintiff  did.  From 
what  has  been  said,  it  follows  that  the  allow- 
ance was  void,  for  the  want  of  JnxlBdlctioii 
of  the  defendants. 

The  next  question  Is  as  to  the  power  of 
the  trial  court  to  make  the  allowance  If  the 
proper  steps  had  been  taken.  The  power 
to  appoint  the  guardian  ad  litem  Is  not  qu^ 
tloned,  but  the  power  to  make  him  an  al- 
lowance against  his  wards  for  services  ren- 
dered by  blm  as  such  guardian  is  denied. 
There  is  no  statute  In  this  state  conferring 
upon  the  circuit  courts  the  power  to  make 
an  allowance  in  favor  of  a  guardian  ad  litem 
except  in  cases  for  the  partition  of  real  es- 
tate. Then  the  allowance  Is  to  be  taxed 
and  paid  as  other  costs  In  the  case.  Rer. 
St.  1889,  §  7182.  So  that  sneh  an  allowance 
as  the  one  under  consideration  must  depend 
for  its  validity  upon  the  Inherent  or  implied 
power  of  the  court  to  make  it.  It  was  said 
in  Walton  v.  Yore,  58  Mo.  App.  562,  "that  It 
cannot  be  seriously  controverted  that  a 
guardian  ad  litem,  appointed  by  the  court 
for  an  Infant  defendant.  Is  entitled  to  com- 
pensation. If  the  law  were  otherwise,  the 
rights  of  infants  would  be  at  the  mercy  of 
any  one  who  saw  fit  to  Invade  them.  The 
statutes,  which  make  provision  for  the  ap- 
pointment of  these  officers,  Imply  that  they 
should  be  compensated,  and  the  proper  court 
to  fix  their  compensation  is  the  one  which  is 
the  witness  of  the  services.  That  pn^MWl- 
tlon  cannot  be  gainsaid,  and  has  been  uni- 
versally so  decided."  Nagel  v.  Schilling,  14 
Mo.  App.  576,  was  a  suit  by  attorneys  for 
compensation  for  services,  as  such,  rendered 
the  guardian  ad  litem  of  the  Infant  defend- 
ants in  another  case;  and  It  was  ruled  that 
the  proper  defense  of  the  suit  against  the 
infants  was  a  necessary,  for  which  their 
estates  should  be  held  answeraUe  In  a  pro- 
ceeding properly  conducted  for  that  purpose, 
and  that  plaintiffs  were  entitled  to  recover 
for  such  services,  although  no  allowance  had 
been  made  1^  the  court  thmfor.  Severn] 
states  have  statutes  which  authorise  their 
courts  to  make  allowances  In  favor  of  guard- 
ians ad  litem  to  be  paid  <un  of  tfae,estates 
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-of  InCanta  under  similar  drcumstances. 
Among  them  are  California,  Tennesaee,  Ken- 
tucbr.  New  York,  and  Teaxi  and  tor  that 
reason  the  dedalon  of  the  conrtB  of  those 
fitates  wblcb  have  been  cited  are  not  In  {wlnt 
here.  Nor  are  the  cases  of  Honck  t.  Brld- 
well,  28  Mo.  App.  614.  Dillon  t.  Bowles.  77 
Bfa  603,  and  K^le7  Andrew  Co.,  43  Mo. 
340,  In  conflict  with  the  Walton  and  Nagel 
Cases.  .The  Houck  Case  decides  nothing 
more  than  that  "one  acting  as  next  friend 
for  an  Infant  In  litigation  has  no  authority 
to  bind  the  infant  by  a  contract  for  attor- 
n^'s  fees."  So,  In  the  Dillon  Case  It  was 
held  that  a  minor  heir,  who  was  a  party  to 
the  suit,  altbongh  benefited  by  the  result 
equally  with  others  who  were  parties  there- 
to, was  not  bound  either  at  law  or  In  equity 
to  contribute  to  the  payment  of  the  fee  of  an 
attorney  who  had  been  employed  In  the  case. 
In  the  Kelley  Case  the  facts  were  that  Eel- 
ley  was  appointed  by  the  court  In  which  the 
ease  was  pending  to  defend  a  man  who  was 
under  Indictment  for  murder,  and  was  un- 
able to  employ  counsel;  and,  after  having 
defended  hlm,  Kell^  brought  suit  against 
Andrew  county.  In  which  the  case  was  tried, 
for  the  services  rendered  by  him;  and  It 
was  held  that  he  could  not  recoTer.  That 
case  differs  from  the  one  in  hand  In  the  very 
Important  fact  that  the  action  was  not 
against  the  defendant  for  whom  the  services 
were  rendered,  nor  were  they  rendered  at 
the  Instance  of  the  county.  In  this  case 
the  defendants  were  not  capable  of  contract- 
ing. They  had  no  guardian,  and  It  was  the 
court's  duty,  In  order  that  their  Interest 
might  be  protected,  to  appoint  for  them  a 
guardian  ad  litem,  by  whose  skill  and  ability 
there  was  secured  to  them  a  large  estate, 
which  otherwise  might  have  been  lost.  The 
services  were  not  gratuitous,  but  were  by  or- 
der of  court;  and,  having  been  thus  render- 
ed, the  power  and  authority  to  allow  the 
guardian  ad  litem  compensation  for  his  serv- 
ices must  be  Implied  from  the  power  to  ap- 
point, as  one  of  the  court's  Inherent  powers. 
The  allowance  could  not  be  made,  however, 
upcMi  the  theory  that  It  was  costs,  for  the 
defendants  were  the  prevailing  party  In  the 
will  case,  and  were  entitled  to  recover  their 
costs  (section  2020,  Bev.  St.  1889),  but  may 
be  Justified  and  maintained  upon  the  ground 
that  the  services  were  a  necessary,  In  order 
to  protect  the  Interests  of  defendants,  which 
were  at  the  time  of  the  appointment  being 
Jeopardized.  In  this  view  of  the  case,  we 
think  It  Is  Immaterial  whether  the  allowance 
was  valid  or  not,  as,  in  any  event,  the  plain- 
tiff will  be  entitled  to  recover  on  another 
trial  whatever  be  may  be  able  to  show  his 
services  were  reasonably  worth.  For  error 
In  refusing  the  declarations  of  law  asked  by 
defendants,  the  Judgment  Is  reversed,  and 
the  cause  remanded. 

GANTT,  F.  J.,  and  SHERWOOD,  con- 
cur. 
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Dec.  7,  1887.) 

MumoiFAi.    GoBFORATiona  —  CLisiBS  —  Touoa 

JODOB— OCODPATIOS  Til— WHAT 

Constitutes. 

1.  Under  Rev.  St.  1889,  S  1465.  requiring  the 
courta  of  ttie  state  to  take  judicial  cognizaace  of 
the  organization  of  cities  of  the  third  class,  an 
alleganon  by  a  dty  of  such  class  that  it  Is  "a 
mnmclpal  coiptnatutn  oxsanized  nnder  the  gei^ 
eral  laws  of  Qiis  stated'  u  soffldent. 

2.  The  fact  that  a  city  of  the  third  class  provid- 
ed by  ordinance  for  the  trial  of  certain  offenders 
before  a  "voncn  judge,"  when  by  Bev.  St  1889, 
H  1562-1654.  in  force  at  that  time,  said  officer 
was  designated  as  "Recorder,"  is  Immaterial, 
and  does  not  affect  tiie  Jurisdiction  of  such  offl- 
csr. 

8.  Under  Const  art  10,  fi  8,  providhig  that  aU 
taxes  sliall  be  uniform  upon  uie  same  class  of 
subjects  within  the  territorial  limits  of  tbe  Mr 
^ority  levying  the  tax,  an  ordinance  levying  a 
license  tax  of  1  per  cent  per  annum  upon  the 
cash  value  of  the  stocks  of  merchants  in  the 
city  is  a  property  tax,*  and  not  an  occupation 
tax;  and  It  b  therefore  invalid,  because  it  ia  not 
uniform  upon  all  the  personal  property  of  said 
dty. 

Appeal  from  circuit  court.  Linn  coun^; 
William  Buclier,  Judge. 

For  refusing  to  pay  a  license  tax  levied  by 
the  dty  of  Brookfield,  Henry  Tooey  was  tried, 
fbottd  guilty,  fined,  and  ];HroBeciitea  an  appeal. 
Bererwd. 

A.  A.  Bailey  and  Lander.  JTobnson  ft  tan* 
der,  for  appellant  S.  P.  Hui^  and  Obas.  K. 
Hart,  toe  respondent 

GANTT,  P.  J.  This  action  was  commenced 
September  22,  1883,  before  T.  M.  Brlnkley. 
who  styles  himsdf  "Special  Police  Judge  of 
the  City  of  Brookfidd."  The  case  was  tried 
before  said  Brinkley,  November  20,  188S;  de- 
fendant found  guilty,  and  fined  $10  and  costs, 
from  which  Judgment  defendant  appealed  to 
the  circuit  court  of  Linn  county,  In  which 
latter  court  the  cause  was  tried  before  the 
Judge,  without  a  Jury,  at  the  February  term, 
1895;  and  defendant  was  again  found  guilty, 
fined  $10  and  costs,  from  which  latter  Judg- 
ment this  appeal  Is  prosecuted. 

The  complaint  Is  that  on  the  15tb  day  of 
July,  1893,  defendant,  Henry  Tooey,  willfully 
and  unlawfully  sold  goods  as  a  merchant 
within  the  corporate  limits  of  said  city  with- 
out first  having  obtained  a  "merchant's  11- 
'Cense*'  therefor,  In  violation  of  sections  1,  2, 
and  3  of  an  ordinance  passed  July  5,  1802. 
Section  8  of  said  ordinance  Is  In  these  words: 
"Sec.  3.  Any  person,  firm,  co-partnership  or 
corporation  desiring  to  take  out  a  license  un- 
der the  provisions  of  this  ordinance,  shall 
first  make  out,  in  person  or  by  an  authorized 
agent,  a  sworn  statement,  and  deliver  the 
same  to  the  city  collector,  which  statement 
shall  contain  a  true  statement  of  the  cash 
value  of  the  greatest  amount  of  goods,  wares 
and  merchandise  on  hand,  or  Intended  to  be 
kept  on  hand,  for  sale  during  the  year  for 
which  the  license  is  applied  f(^^^g^ 
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filing  of  8ucb  statement  with  the  city  col- 
lector, and  paylDg  to  the  city  collector  one 
per  cent,  per  annum  upon  the  cash  value  of 
the  goods,  wares  and  merchandise  on  hand, 
or  to  be  kept  on  hand  for  the  year,  as  shown 
by  the  sworn  statement  furnished  as  afore- 
said, for  the  license,  It  then  shall  be  the  duty 
of  the  dty  clerk  to  Issue  the  license,  for  which 
he  shall  be  allowed  a  fee  of  flfty  cents  for  Is- 
suing the  license,  to  be  paid  by  the  licensee.** 
The  following  facts  were  agreed  upon: 
"First,  that  the  plalntlfF  was  and  Is  a  city  of 
the  third  class,  under  the  laws  of  Missouri; 
second,  that  the  ordinance  under  which  the 
complaint  herein  la  made  shall  be  proven  by 
a  copy  thereof,  certified  by  the  city  clerk; 
and  the  same  was  duly  passed  and  approTed 
by  the  properly  authorized  officers  of  said 
city,  the  validity  and  force  of  which  or- 
dinance the  defendant  denies,  and  here  savefl 
the  right  to  make  all  objectlona  to  the  same, 
except  to  the  formal  passage  thereof;  third, 
the  defendant,  Henry  Too^,  was  on  the  15tb 
day  of  July,  188S,  a  dry-goods  merchant, 
selling  and  ottering  for  sale  goods,  wares,  and 
merchandise  at  his  stand.  In  said  city;  fourth, 
that  defendant  bad  not  at  that  time  taken  out 
a  merchant's  license,  nor  filed  his  affidavit 
showing  the  amount  of  goods  on  hand,  or 
that  he  probably  would  have  on  hand  during 
said  year  1893;  fifth,  that  defendant's  said 
stock  of  merchandise  at  said  time  was  of  the 
cash  value  of  thirty -five  thousand  dollars; 
sixth,  that  during  said  year  1893  the  plalntifC 
dty  levied  and  assessed  defendant's  said 
stock  of  goods,  in  common  with  aU  real  and 
personal  property  In  the  city  of  Brookfleld, 
for  revenue  purposes,  the  sum  of  fifty  cents 
on  the  one  hundred  dollars  valuation,  and 
that  the  defendant  has  paid  his  taxes  so  lev- 
ied and  assessed,  and  has  paid  all  taxes  lev- 
led  and  assessed  against  blm  and  bis  prop- 
er^ by  the  state,  coun^,  township,  and  plain- 
tiff dty  other  than  the  so-called  'license  tax'; 
seventh,  that  there  were  and  are  seventy-five 
merchants  engaged  in  business  In  Brookfield 
in  18^,  to  which  said  license  Is  Intended  to 
apply,  and  that  the  value  of  their  respective 
stocks  In  trade  would  range  In  value  from 
two  hundred  dollars  to  forty  thousand  dol- 
lars, and  that  the  aggregate  cash  value  of  all 
such  stocks  In  trade  was,  at  the  time  of  fil- 
ing this  complaint,  seven  hundred  thousand 
dollars." 

1.  Brief  mention  only  need  be  made  of  the 
technical  objection  that  the  complaint  was 
bad  because  It  did  not  aver  the  class  of  mu- 
nldpal  corp<watlons  to  which  pi  ft  in  tiff  be- 
longed. It  was  alleged  that  It  was  a  munic- 
ipal corporation  organised  under  the  general 
laws  of  this  state.  The  statutes  of  this  state 
require  all  courts  to  take  Judicial  cognizance 
of  the  organization  of  dties  of  the  tUrd  dass, 
to  which  dass  Brookfleld  belongs.  Bev.  St 
1880,  I  1465;  Laws,  1803,  p.  67,  |  1;  City  of 
Savannah  t.  Dickey,  33  Mo.  App,  622. 

2.  At  the  time  of  the  passage  of  the  or- 
dinance July  5,  1892,  the  statutes  of  the  state 


designated  the  officer  to  try  offenses  against 
the  ordinance  of  the  city  as  "recorder."  Rev. 
St  1889,  §§  1552-1554.  Afterwards,  by  the 
act  of  April  19,  1893,  the  charter  of  cities  ut 
the  third  class  was  amended  so  that  the  of- 
ficer authorized  to  try  such  offenses  was  des- 
ignated "police  judge."  The  ordinance  of  July 
6,  1892,  was  expressly  continued  In  force  by 
the  amendment  Acts  1803,  p.  67,  {  2.  The 
mere  fact  that  in  1892,  and  prior  to  the 
amendment  the  city  council,  In  providing  for 
the  punishment  of  those  who  should  violate 
the  ordinance,  denominated  the  Judicial  of- 
ficer as  "police  Judge,"  Instead  of  "recorder," 
Is  utterly  Immaterial  It  was  unnecessary  to 
name  the  <^cer,  as  the  law  of  the  state  (the 
charter  of  the  dty)  designated  the  officer  be- 
fore whom  such  cases  should  be  tried,  and  his 
functl<»is  remained  substantially  the  same 
after  the  amendment  as  before.  The  change 
of  the  style  of  the  office  did  not  affect  the  Ju- 
risdiction of  the  officer,  whatever  his  title; 
neither  is  there  the  slightest  merit  In  the 
crltldsm  that  the  de  facto  police  Judge  called 
hlmsdf  "Special  Police  Judge." 

8.  Counsel  rlghUy  condudes  that  the  vital 
and  exceedingly  important  question  present- 
ed in  this  record  is  the  validity  of  the  license 
tax  of  1  per  cent  per  annum  npon  the  cash 
value  of  the  goods,  wares,  and  merchandise 
owned  by  the  defendant  as  a  merchant  in  said 
dty.  It  will  be  observed  that  the  defendant 
has  paid  all  of  his  taxes,  state,  county,  and 
city,  up  to  the  constitutional  limit  aud  that 
DO  question  arises  In  regard  to  an  election  to 
Increase  the  power  ox  taxatlcm.  In  a  word, 
can  this  tax  of  1  per  cent  upon  the  cash  value 
of  the  goods  on  hand  be  upheld  as  an  occu- 
pation or  privilege  tax?  After  a  careful  in- 
vestigation of  the  questions  mooted  and  most 
ably  discussed  by  counsel,  It  seems  palpable 
that  this  Is  a  "property  tax,"  pure  and  sim- 
ple. It  Is  an  obvious  misnomer  to  call  it  a 
"tax  upon  occupation.**  While  dtles  of  the 
third  class  may  exact  a  license  tax  upon  oc- 
cupations or  callings,  the  tax  thus  enacted 
must  be  upon  the  privilege  Itself,  and  not  a 
plain  ad  valorem  tax  upon  property  as  tills 
ordinance  levies.  We  are  firmly  convinced 
that  this  tax  cannot  be  hdd  to  be  other  than 
a  direct  tax  upon  property.  It  is  therefore  In 
direct  disobedience  of  sections  3  and  11  of 
article  10  <tf  the  constitution  of  Missouri,  be- 
cause It  is  not  uniform  upon  all  the  poBonal 
property  In  said  city,  but  levies  fl  upon  er- 
ery  ¥100  of  assessaUe  personal  property  be- 
longing to  a  merchant  and  exempts  all  per^ 
sonal  jfropettf  not  bdonglng  to  a  merchant 
from  said  tax;  and,  because  having  already 
taxed  and  collected  of  the  merchants  of  said 
dty  50  cents  on  the  $100  valuation  for  said 
year,  this  additional  ad  valorem  tsx  of  1  par 
cent  on  the  same  property  is  in  excess  oi  the 
constltntlcmal  Uml^  and  therefore  void. 
Whether  the  dty  can  divide  the  mavhants 
of  a  dty  Into  as  many  classes  as  their  as- 
sessments differ  In  amounts,  and  denominate 
each  merchant  a  separate  cI^bs  apcopaing  to 
Digitized  by  V^OOg  IC 


Mo.) 


STATE  V.  HUNT. 


889 


Ills  valuation,  and  enact  of  each  a  different 
license  tax,  as  tbis  ordinance  evldentlr  pro- 
posee,  we  deem  unnecessary  to  discuss  at  this 
time.  It  Is  Bufflclent  to  say  the  present  tax 
is  so  plainly  a  property  tax,  and  an  effort 
to  erade  the  constitution,  that  It  Is  Illegal 
and  void.  The  jndsment  of  the  circuit  court 
Is  reversed. 

SHERWOOD  and  BURGESS,  33.,  conenr. 


STATE  T.  FRAKGR. 
<8m>reiiw  Court  of  MiBsoari,  Division  No.  2. 
Dec.  I,  1887.) 
Qv&BHuro  iMDianuMT— Appbal. 
Ad  entry  in  the  lecord  stiatalaing  a  motion 
to  quash  an  Indictment,  bat  without  any  farther 
order  quashing  the  indictment,  and  ordering  the 
prisoner  discharged,  or  orderiog  him  committed 
to  answer  anomr  indictment,  is  not  a  final 
jadgment,  and  an  ^peai  will  not  lit. 

Appeal  from  drcolt  court.  Bay  connty;  B. 
J.  Broaddna,  Judge. 

From  an  order  aastalnlns  a  motion  to  qnasta 
an  indictment  against  Oeo^  W.  Fraker  the 
state  appeals.    Appeal  dismissed. 

J.  L.  Farrls,  Jr.,  and  B.  C.  Crow,  Atty.  Gen., 
for  the  State.  Jas.  L.  Farris,  Sr.,  A.  S.  Ly- 
man, John  Dougherty,  and  Lavelock,  Klrkpat* 
rick  &  Dlvelblss,  for  respondent. 

GANTT,  P.  J.  This  ts  an  appeal  from 
the  circuit  court  of  Ray  county.  The  de- 
fendant was  Indicted  on  the  18th  day  of  Octo- 
tier,  1805.  On  the  18th  day  of  May,  1896, 
the  defendant  moved  to  quash  the  Indict- 
ment for  tnrlous  reasons.  The  cause  was 
ro^nilarly  continued  imtll  the  February  term, 
ISO",  when  the  court  appointed  a  prosecuting 
attorney  pro  tem.  to  prosecute  the  cause,  the 
duly-elected  officer  having  been  of  counsel 
for  defpudnnt  previous  to  his  election.  Upon 
the  motion  to  quash,  we  And  the  following 
record  entry:  "The  motion  to  quash  the  In- 
dictment filed  herein  Is  taken  up  and  submit- 
ted to  the  court,  and,  the  same  being  seen, 
heard,  and  by  the  court  fully  understood  and 
maturely  considered,  said  motion  to  quash  Is, 
by  the  court,  sustained."  Motions  for  new 
trial  and  in  arrest  were  then  flled  and  over- 
ruled, and  exceptions  duly  saved.  There- 
upon this  appeal  was  taken  to  this  court. 

Elaborate  briefs  have  been  flled  by  coun- 
sel on  both  sides,  but  we  are  met  at  the 
threshold  of  our  Investigation  with  the  In- 
quiry whether  there  was  a  final  Judgment  In 
the  circuit  court,  from  which  an  appeal  can 
by  law  be  prosecuted  to  this  court.  It  Is  ap- 
parent, we  think,  that  nothing  approaching 
a  flnni  judgment  Is  to  be  found  In  this  tran- 
script. Itiere  Is  neither  an  entry  which  or- 
ders the  Indictment  to  be  quashed,  and  the 
defendant  discharged,  nor  one  which  ad- 
Judges  the  Indictment  Insufficient,  and  order- 
ing It  quashed,  and  directing  the  defendant 
committed,  or  balled  to  answer  to  another 


Indictment  As  was  said  as  early  as  State 
V.  Pepper,  7  Mo,  348,  "It  appears  from  an  In- 
spection of  the  record  that  the  court  simply 
sustained  the  demurrer,  and  made  no  further 
order  In  the  cause.  The  suit  Is  still  pending 
In  the  circuit  court"  In  State  v.  Gregory, 
38  Mo.  502,  the  appeal  was  dismissed  for  fail- 
ure to  enter  final  Judgment  upon  sustaining 
the  demurrer,  and  this  court  pointed  out  the 
form  of  a  final  Judgment  to  be  entered  In 
such  cases.  Again,  in  State  v.  Mulllx,  S3  Mo. 
355,  this  Identical  question  again  arose,  and 
it  was  held  that  the  mere  sustaining  of  a  de- 
murrer was  not  a  final  Judgment.  No  dis- 
tinction In  principle  can  be  made  between  the 
final  order  necessary  upon  sustaining  a  de- 
murrer and  one  adjudging  the  Indictment  bad 
on  motion  to  quash.  In  each  the  order  or 
Judgment  must  be  final  before  an  appeal 
therefrom  can  be  heard  by  this  court.  Our 
Jurisdiction  Is  purely  appellate  In  these  cases, 
and  we  have  no  right  to  interfere  whQe  the 
case  Is  still  pending  In  the  circuit  court. 
Compelled  by  the  statute  to  examine  the  tran- 
script for  ourselves,  we  find  there  Is  no  final 
Judgment  from  which  this  appeal  can  be 
prosecuted,  and  it  Is  ordered  dismissed. 

SHERWOOD  and  BURGESS.  33.,  concur. 


STATE  T.  HUNT. 
(Supreme  Court  of  Missoari,  Dlvbrion  No.  2. 
Dee.  7,  1897.) 

Juar— CcwpvTiHOT  or  J(moR»-CmiiiNAL  Law- 
Motion  TOR  Niw  Tkui/— Ahikdmknt— 
HoMtciDB— Instbootions. 

1.  Jurors  who  have  formed  opiuions,  as  to 
the  guilt  or  innocence  of  one  on  trial  for  crime, 
from  newspaper  reports,  are  not  disqualified, 
where  tbey  Auswer  on  tbeSr  voir  dire  that  they 
can  give  defmcIaDt  a  fair  aud  impartial  ttial. 

2.  A  juror  named  Selby  was  not  disqualifled 
because  hin  Inst  name  appeared  as  Oolir  on  n 
list  of  40  qualiHed  Jurors  famished  defendant 
from  which  be  made  his  ehaliengea,  and  from 
which  the  12  were  selected  to  try  the  cause, 
where  no  such  man  as  Delly  was  od  the  panel, 
and  the  error  was  corrected  the  court  as  soon 
as  discovered,  and  two  hours  before  defendant 
was  required  to  pass  on  the  panel. 

3.  Oq  a  trial  for  murder  the  court  charged 
that  while  it  devolved  on  the  state  to  prove  wil!- 
fulnesB,  deliberation,  premeditation,  and  malice 

I  ntitrethuught,  to  convict  of  murder  in  the  first 
I  fU'sree,  these  need  not  be  proved  by  direct  evi- 
I  deoce,  but  may  t>e  deduced  from  all  the  facts 
I  and  circumstances,  and  if  the  jury  could  "satis- 
!  factorily  and  reasonably"  infer  their  existence, 
'  from  the  evidence,  it  coutd  find  defendant  gail^ 
of  murder  in  the  first  degree.   HHd  not  errooe- 
0U9,  when  read  In  connection  wiib  other  instruc* 
tions,  by  which  defendant  was  glvoi  the  benefit 
of  a^  reasonable  doubt. 

4.  One  charged  with  the  murder  of  his  daughter 
left  home  on  the  same  night  About  3  o'clock 
the  next  morning  persona  who  had  been  search- 
ing for  him  severil  hoars  found  the  horse  he 
had  ridden  In  toe  road  about  Reven  miles  from 
home.  Defendant  was  not  found  until  the  fpl- 
lowing  Monday  morning,  when  he  returned  home. 
He  had  remained  Sunday  night  at  his  son-in- 
law's,  some  miles  away.  Held,  that  the  facts, 
without  explanation.  Justified  an  instruction  on 
the  Question  of  attempted  escape,  where  the 
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killing  was  in  effect  admitted  by  the  plea  of  in- 
Banity,  and  no  other  excuse  was  offered. 

5.  Under  Bev.  St  8  4270,  proTiding  that  a  mo- 
tion for  a  new  trial,  in  a  crimioal  case,  must 
be  filed  within  four  days  after  verdict,  such  mo- 
tion cannot  be  amended  after  the  four  days  hATC 
expired  by  allegmg  an  additional  cause  there- 
for. 

6.  A  motion  for  a  new  trial  on  the  ground  of 
prejudgment  of  a  juror  must  be  supported  by  the 
affidBTit  of  both  aefendant  and  his  co unset 

Appeal  from  circuit  court,  Boone  countr; 
Jobn  A.  Hockaday,  Judge. 

John  Hunt,  Sr..  was  conrlcted  of  murder 
In  the  first  degree,  and  appeals.  Affirmed. 

Joe  A.  Cupp  and  E.  M.  Bass,  for  appellant 
The  Attorney  General  and  SamL  B.  J^friea, 

for  the  State. 

BURGESS,  J.  From  a  conylctlon  of  mur- 
der In  the  first  degree,  for  having  on  the  29th 
day  of  August,  1896,  shot  to  death  with  a 
plBtol  his  daughter  Mattle  Ree  Hunt,  de- 
fendant appeals.  The  homicide  was  com- 
mitted in  Boone  county,  where  the  trial  was 
bad  at  the  November  term,  1897,  of  the  cir- 
cuit court  of  that  county.  The  defense  was 
Insanity.  The  facts  were  but  few,  and  about 
as  follows:  At  the  time  of  the  homicide  the 
defendant,  his  wife,  and  their  daughter  Mat- 
tie  Bee  Hunt  lived  on  a  small  piece  of  prop- 
erty of  wblcb  defendant  was  the  owner,  in 
Oolumbia,  Mo.  He  had  for  some  time  been 
wanting  to  trade  the  town  property  for  a 
small  tract  of  land  in  the  country,  for  the 
purpose  of  moving  onto  it  with  his  family, 
to  which  the  wife  would  not  consent,  and 
over  this  and  other  disagreements  tbey  had 
many  quarrels  and  bitter  controversies.  De- 
fendant was  given  to  drink  and  intoxication, 
and  when  under  the  Influence  of  liquor  the 
quarrels  between  himself  and  wife  were  the 
more  frequent.  It  was  shown  that  be  had 
on  divers  occasions  threatened  to  take  the 
life  of  his  wife,  the  deceased,  and  himself. 
Defendant  bad  several  sons,  all  of  whom 
lived  in  the  country.  On  the  evening  of  Au- 
gust 29,  1896,  defendant  returned  home  from 
a  visit  to  one  of  his  sons  In  the  country,  and 
shortly  thereafter  began  quarreling  with  his 
wife.  At  the  time  of  his  return  his  daugh- 
ter, the  deceased,  was  in  town,  having  gone 
there  to  buy  some  groceries  for  the  family, 
and  upon  her  return  f()und  the  defendant 
and  her  mother  still  quarreling,  whereupon 
deceased  said  to  her  mother,  "I  would  not 
stand  it"  The  defendant  at  once  drew  his 
pistol  from  his  pocket,  and  shot  deceased, 
from  the  effects  of  which  she  died  within 
three  or  four  days  next  thereafter.  It  was 
shown  on  the  part  of  defendant  that  some 
seven  years  prior  to  the  homicide  defendant 
bad  two  slight  sunstrokes,  which  affected 
his  mind,  but  this  evidence  as  to  the  condl* 
tlon  of  bis  mind  was  contradicted  by  the 
state. 

The  trial  was  bad  to  a  jury,  selected  from 
a  panel  of  40  jurymen,  4  of  whom,  viz.  James 
Glbbs,  William  Prather,  John  Ballenger,  and 


W,  H.  H.  Maxwell*  were  challenged  for 
cause,  and  the  name  of  one  Armstead  Selby, 
wbo  was  regularly  sworn,  found  to  be  quali- 
fied to  sit  upon  the  trial,  and  accepted,  ap- 
peared upon  the  record  and  list  of  jurors- 
tumlshed  to  the  defendant  as  Armstead 
Delly,  tmtll  within  two  hours  of  the  time  In 
which  defendant  was  required  to  pass  upoa 
the  panel  and  to  enter  upon  his  trial,  when 
the  court,  over  the  objection  of  defendant, 
by  entry  of  record  required  the  clerk  of  the 
court  to  substitute  the  name  of  Armstead 
Selby  for  that  of  Armstead  Delly.  Each  of 
the  Jurors  named,  except  Selby,  answered, 
upon  his  examhiation  touching  his  qualifica- 
tion as  a  Juror,  that  he  had  formed  and  ex- 
pressed an  opinion  as  to  the  guilt  or  Inno- 
cence of  the  defendant  from  newspaper  ac- 
counts which  purported  to  give  a  detailed 
statement  of  what  was  supposed  to  be  the 
facts  in  regard  to  the  homicide,  and  that  he 
still  entertained  that  opinion,  which  would 
require  evidence  to  remove,  but  that,  not- 
withstanding such  opinion,  he  could  give  the 
defendant  as  fair  and  impartial  a  trial  aa 
though  he  had  never  formed  an  opinion  or 
had  never  heard  of  the  case.  The  action  of 
the  court  In  overruling  defendant's  chal- 
lenges to  these  Jurors  is  assigned  for  error, 
and  State  v.  Culler,  82  Mo.  623,  and  State  v. 
Taylor,  134  Mo.  149,  35  S.  W.  92,  are  relied 
upon  as  sustaining  that  contention.  But 
there  Is  a  marked  distinction  between  those 
cases  and  the  one  at  bar.  In  the  Culler  Case 
It  was  held  that  a  person  who  bad  read  the 
evidence  with  respect  to  the  homicide  a» 
originally  written,  or  as  printed  in  a  news- 
paper, and  formed  an  opinion  therefrom 
with  respect  to  the  guUt  or  innocence  of  the 
person  then  on  trial,  was  disqualified  from 
serving  as  a  Juror  upon  the  trial  of  such 
cause.  That  case  was  followed  and  ap- 
proved In  the  case  of  State  t.  Taylor,  134 
Mo.  109,  as  S.  W.  92.  But  In  the  case  la 
hand  the  Jurors  only  read  newspaper  ac- 
counts of  the  homicide,  and  It  Is  well  set- 
tled In  this  state  that  persons  who  have 
formed  opinions  as  to  the  guilt  or  Innocence 
of  one  on  trial  for  crime,  from  rumor  or 
newspaper  reports,  are  not  for  that  reason 
disqualified  to  sit  as  Jurora  on  the  trial  of 
the  cause,  where  they  answer  upon  their 
voir  dli%.  as  in  this  case,  that  they  can  give 
the  defendant  a  fair  and  Impartial  trial. 
State  V.  Duffy,  124  Mo.  1,  27  S.  W.  358;  State 
T.  Williamson,  106  Mo.  162,  17  S.  W.  172; 
State  V.  Bryant,  98  Mo.  273,  6  S.  W.  102, 
There  is  no  pretense  that  either  of  these  Ju- 
rora  had  read  the  evidence  in  the  case,  or 
that  tbey  were  otherwise  disqualified  to  sit 
as  Jurors  tlian  as  herein  stated.  There  is  no- 
merit  in  this  contention.  Nor  do  we  think 
that  there  is  any  merit  In  the  point  that  the- 
name  of  Armstead  Delly  appeared  on  the 
list  of  40  qualified  Jurors  from  which  defend- 
ant made  his  challenges,  and  from  wblcb 
the  panel  of  12  were  to  be  selected  to  try 
the  cause.  Instead  of  Armstead  Selby,  which 
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vas  In  tect  the  name  of  the  juror.  In  the 
oue  of  B^.  T.  Mellor,  27  Iaw  J.  M..  Cas. 
121,  preparatory  to  the  defendant  being  put 
upon  hie  trial  for  murder,  the  name  of 
a  Juror  on  the  panel,  wai  called,  and  B., 
another  juror  on  the  same  panel,  appear- 
ed, and  by  mistake  answered  to  the  name  of 
A.,  and  was  sworn  as  a  Juror.  The  prisoner 
was  coDTlcted.  The  fact  that  B.  had  an- 
swered for  A.  was  not  discovered  until  after 
the  conrlctton,  and  upon  a  case  reserved  the 
court  said:  "TtM  mistake  Is  not  a  mistake 
of  the  man,  but  only  of  his  name.  *  *  *  At 
the  bottom  the  objection  Is  but  this:  that 
the  ofllcer  of  the  court,  the  Juryman  being 
present,  called  and  addressed  falm  a 
wrong  name.  Now,  It  Is  an  old  and  rational 
maxim  of  law  that  where  the  party  to  a 
transaction,  or  the  subject  of  a  transaction, 
are  either  at  them  actually  and  corporeally 
presoit,  the  calling  of  either  a  wrong 
name  Is  immatwiaL  'Frsesentla  GOxporls  tdt- 
lit  etxorem  nomini^'  **  It  was  one  and  the 
same  man  called  a  different  and  wrong 
name.  The  mistake  was  corrected  by  the 
cmirt  as  soon  as  discovered,  and  the  name 
of  Selby  inserted  In  place  of  Delly.  Selby 
bad  shown  himself  to  be  qnaltfled  as  a  Juror 
on  Us  voir  dire,  wblle  no  such  man  as  Delly 
was  on  the  pand.  It  is  Impossible  to  see  In 
what  way  defendant  could  have  been  prej- 
udiced 1^  the  mistake  in  the  name,  even 
though  he  was  not  present  when  tiie  cor^ 
rectlon  was  made. 

But  two  of  the  Instructions  given  on  behalf 
of  the  state  are  criticised  defendant,  the 
third  and  fifth.  Th^  are  as  follows: 
He  who  willfully— that  to,  Intentionally— 
uses  upon  another,  at  some  vital  part,  a 
deadly  weapon,  such  as  a  loaded  pistol, 
must.  In  the  absence  of  qualli^rlng  facts,  be 
presumed  to  know  that  the  ^Vect  is  Ukely  to 
be  death,  and,  knowing  this,  must  be  pre- 
sumed to  Intend  death,  which  is  the  probable 
consequence  of  such  an  act,  and,  If  such 
deadly  weapim  is  used  without  Just  cause  or 
IffOTocatlw,  he  must  be  presumed  to  do  It 
wickedly  and  from  a  bad  heart  If,  there* 
fore,  yon  find  and  believe  from  the  evidence 
In  tills  (»use  thst  the  defendant  took  the 
life  ftf  liUttie  Bee  Hunt  by  shooting  her  In 
a  vital  part  with  a  pistol,  with  manifest 
designs  to  use  such  weapcm  upon  her,  and 
with  suffldent  time  to  deliberate  and  fully 
form  a  conscious  purpose  to  kill  her,  and 
without  sufficient  or  Just  cause  or  provoca- 
tion, then  such  killing  is  murder  In  the  first 
degree.  And  while  It  devolves  upon  the 
state  to  prove  the  wUlfulness,  deliberation, 
premeditation,  and  malice  aforethought,  all 
of  which  are  necessary  to  constitute  murder 
In  the  first  degree,  yet  these  need  not  be 
proved  by  direct  evidence,  but  may  be  de- 
duced from  all  the  facts  and  circumstances 
attending  the  killing:  and  If  yon  can  satis- 
factorily and  reasonably  infer  their  exist- 
ence, from  all  the  evidence,  you  will  be  war- 
ranted In  finding  the  defendant  guilty  of 


murder  in  the  first  degree."  "(5)  The  court 
Instructs  the  Jury  that  where  there  Is  evi- 
dence introduced  as  to  an  attempted  escape 
hy  the  defendant,  who  has  been  charged 
with  an  offense,  to  avoid  his  arrest  by  the 
officers  of  the  law,  and  trial,  such  attempt  to 
escape,  in  the  absence  of  qu^irrlng  clrcum- 
sUnces,  raises  a  presumption  of  guilt;  and. 
If  yon  find  from  the  evidence  In  ifals  case 
that  the  defendant  did  attempt  to  escape  to 
avoid  arrest  and  trial,  this  Is  a  circum- 
stance to  be  considered  by  you,  In  connec- 
tion with  all  ttie  other  evidence,  to  aid  you 
in  determining  the  question  of  the  gutlt  or 
Innocence  of  defendant." 

The  criticism  on  the  tblrd  Instruction  Is 
that  It  Is  In  conflict  with  the  state's  sixth  In- 
struction, by  whldi  the  Jury  are  told  "that 
the  state  must  prove  to  the  satisfaction  of 
the  Jury,  beyond  a  reasonable  doubt,  that 
the  defendant  committed  the  crime  as  char- 
ged in  the  Indictment— that  is,  that  the  kill- 
ing was  done  willfully,  deliberately,  premed- 
Itetely,  and  of  malice  aforethou^t,— while 
by  the  third  Instruction  the  Jury  are  t(dd 
that  these  facts  need  not  be  proved  by  di- 
rect evidence,  but  mi^  be  deduced  from  all 
the  facte  and  circumstances  attending  the 
killing,  and  if  th^  can  satisfactorily  and 
reasonably  Infer  their  existence,  from  all  the 
evidence,  th^  will  be  warranted  In  finding 
the  defendant  guilty  of  murder  in  the  first 
d^pree;  that  to  allow  these  elemente  to  be 
satisfactorily  and  reasonably  toferred  Is  In 
direct  conflict  with  the  weU-estebUsfaed  the- 
ory  or  principle  that  guilt,  as  charged,  must 
be  proven  beyond  a  reasonable  doubt,  and 
that  while  these  several  elements  may  be  In- 
tarveA,  from  either  direct  or  circumstantial 
evidence,  their  existence  should  be  Inferred 
to  the  satisfaction  of  the  Jury  beyond  a  rea^ 
sonable  doubt,  and  not  to  their  reasonable 
satisfaction.  This  Instruction  was  passed 
without  criticism  ^  this  court  In  SUte  t. 
Duestrow,  m  Mo.  44,  38  S.  W.  S^;  and 
when  read  In  connection  with  the  sixth  glvm 
on  behalf  of  the  stete,  and  the  first  ^ven  up- 
on behalf  of  the  defendant.  In  which  the  Ju- 
ry are  told  that  the  burden  rests  upon  the 
stete  to  show  defendant's  guilt  beyond  a 
reasonalde  doubt,  and  If  It  had  fklled  to  do 
so  they  must  acquit,  no  substantial  objec- 
tion can  be  urged  against  it  By  the  stete's 
sixth,  and  defendant's  first,  instruction,  he 
was  given  the  benefit  of  any  reasonable 
doubt  as  to  his  guilt  from  all  tlie  evidence 
adduced  upon  the  trial,  which  relieved  the 
state's  third  Instruction  of  any  posRilile  ob- 
jection that  could  be  urged  against  It 

The  stete's  fifth  Instruction  is  challenged 
upon  the  ground  that  there  was  no  evidence 
upon  which  to  predicate  It  On  the  night 
after  the  shooting  defendant  left  home,  and 
the  next  morning  a  searching  party,  that 
had  been  organized  after  his  departure  to 
hunt  for  blm,  after  searching  for  him  sev- 
eral hours  that  night,  found  no  trace  of  him 
until  about  3  o'clock  the  next  morning,  when 
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the7  found  the  horse  which  he  bad  ridden 
standing  In  the  road  with  the  saddle  on  and 
bridle  off,  about  aeren  miles  north  of  Colum- 
bia. The  horse  had  been  hitched  to  the 
fence,  but  had  slipped  the  bridle.  Defend- 
ant  was  not  found  until  the  following  Mon- 
day morning,  when  he  returned  home,  where 
be  was  shortly  thereafter  arrested.  He  ha.d 
remained  Sunday  night  at  his  son-in-law's, 
flome  miles  in  the  country.  These  facts, 
without  some  explanation  on  the  part  of  de- 
fendant, were,  we  think,  sufflclent  to  justi- 
fy the  Instruction,  especially  when  the  kill- 
ing was,  in  effect,  admitted  by  the  plea  of 
Insanity,  and  no  other  Justification  or  ex- 
cuse was  offered  therefor.  It  cotild  not. 
In  any  event,  have  possibly  been  hurtful  to 
the  defendant,  nnder  the  circumstances. 

We  are  unable  to  see  wherein  the  court 
failed  to  instruct  upon  all  questions  of  law 
Involved  In  the  case  which  were  necessary 
for  the  Information  of  the  jury  In  giving 
their  verdict,  nor  has  It  been  suggested  by 
counsel  for  defendant  wherein  it  failed  to  so 
do.  On  the  other  hand,  the  instructions  giv- 
en are  clear  and  explicit,  and  covered  every 
phase  of  the  case. 

Within  four  days  after  the  rendition  of  the 
verdict  of  the  Jury  in  this  cause,  to  wit,  Feb- 
ruary 12,  1897,  defendant  filed  his  motion  to 
set  aside  the  verdict  and  for  a  new  trial,  and 
before  the  same  was  disposed  of,  but  more 
than  four  days  after  verdict,  to  wit  Feb- 
ruaiy  18, 1887,  defendant  filed  and  asked  the 
court  to  allow,  as  an  additional  or  amend- 
ed ground  for  a  new  trial,  the  following,  to 
wit:  "(17)  Because  the  panel  of  forty  men 
from  which  the  Jury  was  selected,  and  the 
final  Jury  selected  In  the  case,  and  before 
whom  the  same  was  tried,  were  not  legally 
constituted.  In  this:  that  at  least  one  of 
those  who  were  sworn  to  try  said  cause  was 
biased  and  prejudiced  against  this  defend- 
ant, and  had  expressed  his  opinion  after  he 
had  been  selected  as  one  of  the  panel  of 
forty,  and  prior  to  his  selection  as  one  of  the 
trial  Jurors,  and  said  Juror  wholly  failed  to 
disclose  upon  bis  voir  dire  examination  that 
he  was  so  biased  and  prejudiced  against  the 
defendant  as  aforesaid."  '^State  of  Missouri, 
County  of  Bobne— ss.:  Joe  H.  Cnpp,  attor- 
ney for  defendant,  John  Hunt,  Sr.,  upon  tals 
oath,  says  that  since  the  trial  and  verdict, 
and  the  filing  of  the  motion  for  a  new  trial 
In  this  cause,  to  wit,  about  10  o'clock  a.  m. 
of  the  18th  of  February,  1897,  he  was  cred- 
itably Informed  of  the  facts  stated  In  the 
seventeenth  exception  set  out  as  above,  and 
he  verily  believes  the  statements  therein  to 
be  true,  and  if  granted  the  power  of  the 
court,  by  subpoena  and  oral  examination  in 
open  court,  he  can  establish  the  facta  by 
thfee  or  more  competent  witnesses,  who  will 
testify.  In  substance,  that  xtm  Juror  stated 
to  them,  and  in  their  presence,  that,  If  he 
and  one  other  of  the  panel  of  forty  were  left 
on  the  trial  Jury,  old  man  Hunt  would  stand 
a  damned  bad  show:  that  he  was  guilty  as 


hell,  and  ought  to  have  his  damned  neck 
broke.'  Affiant  further  states  that  be  can- 
not produce  the  said  affidavits  of  said  wit- 
nesses to  the  above  fact  because  said  wit- 
nesses. Lather  Maupln,  la  Fayette  Hume, 
Sr.,  Wm.  Hunt  and  Paul  Tenable  refuse  to 
give  their  voluntary  affidavits  to  the  fore- 
golng  facts.  Wherefore  affiant  prays  the 
court  to  allow  the  amendment  as  above,  and 
that  the  process  of  the  court  be  given  to  es- 
tablish the  facts  herein  set  forth.  Joe  H. 
Cupp.  Subscribed  nnd  sworn  to  before  me 
this  18th  day  of  February,  1897.  W.  P. 
Hodge,  Clerk,"— which  said  amendment  tbe 
court  refused  on  the  18th  day  of  February, 
1897;  to  which  ruling  and  order  of  the  court 
the  defendant  then  and  there  excepted  at  the 
time.  Thereupon  the  defendant  offered  and 
asked  the  court  to  allow  him  to  file  said 
amended  ground  "No.  17.  and  the  accompa- 
nying affidavit"  as  an  Independent  or  sup- 
plemental motion  for  a  new  trial  In  said 
cause,  which  motion  and  offer  the  court  re- 
fused and  overruled;  to  which  refusal  and 
order  of  the  court  the  defendant  then  and 
there  excepted  at  the  time.  The  contention 
is  that  tbe  court  committed  error  in  refus- 
ing to  allow  defendant  to  amend  his  motion 
for  a  new  trial  alleging  an  additional 
cause  therefor,  or  by  filing  a  supplemental 
motion  assigning  the  same  cause.  Section 
4270.  Bev.  St  1889,  Is  as  follows:  "A.  motion 
for  a  new  trial  shall  be  In  writing,  and  must 
set  forth  tbe  grounds  or  causes  therefor,  and 
be  filed  before  Judgment  and  within  four 
days  after  tbe  return  of  tbe  verdict  or  find- 
ing of  the  court  and  shall  be  beard  and  de- 
termined In  the  same  manner  as  motions  for 
new  trial  In  civil  cases."  The  time  prescrib- 
ed by  statute  In  which  a  motion  for  new 
trial  must  be  filed  Is  within  four  days  after 
verdict  and  leaves  no  discretion  to  the  court 
in  that  regard.  It  is  mandatory,  not  di- 
rectory. Maloney  v.  Railroad  Co.,  122  Mo. 
106,  26  S.  W.  702;  City  of  St.  Joseph  ▼. 
Roblson,  125  Mo.  1,  28  S.  W.  166;  Allen  v. 
Brown,  6  Mo.  323;  Welsh  v.  City  of  St 
Louis,  73  Mo.  71;  Bank  t.  Bennett  (Mo. 
Sup.)  40  S.  W.  97.  And  It  was  held  In  State 
T.  Walls,  lis  Mo.  42,  20  S.  W.  883,  and  State 
T.  Dusenberry,  112  Mo.  277.  20  S.  W.  4*U, 
that  a  motion  for  a  new  trial  could  not  be 
amended  or  a  supplemental  motion  filed  aft- 
er the  expiration  of  four  days  after  Teidlct 
If  a  motion  for  a  new  trial  can  be  amended, 
or  a  supplemental  motion  filed,  after  ttt  ex- 
piration of  four  days  after  trial,  then,  for 
the  same  reason.  It  can  be  done  any  number 
of  days  thereafter,  which  Is  contrary  to  the 
plain  letter  of  tbe  statnte.  This  point  is  al- 
so untenable.  Moreover,  tbe  motion  tor  a 
new  trial  upon  the  ground  suggested  In  the 
proposed  amendment,  and  in  the  supple- 
mental motion,  was  not  supported  by  the 
affidavit  of  the  defendant  whicdi  was  abso- 
lutely essential.  It  mnst  have  been  sup- 
ported by  both  the  affidavit  of  the  defend- 
ant and  his  counsel;  nothing  less  will  an- 
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■Bwer  the  behests  of  the  law.  Btate  v.  How- 
ard, 118  Mo.  127,  24  B.  W.  41;  State  T. 
Burns,  85  Mo.  47.  Finding  no  error  In  the 
record,  we  affirm  the  Judgment,  and  direct 
the  sentence  announced  to  be  executed. 

OANTT,  P.  I.,  and  SHBRWOOD.  J.,  con- 
■eor. 


HADEN  T.  8WEPSTON  et  al. 
^Supreme  Court  of  ArbaDsas.    Dec.  11,  1897.) 

BCKBTT    ON    OdARDIAN'8    BoMD  —  LIABILITY  FOB 

Rent  and  Interest. 

1.  The  probate  court  discharged  a  guardian, 
t>ut  afterwards  rescinded  the  order  and  reap- 
poiDted  him,  permitting  him  to  stand  on  wm 
former  bond.  Edd,  the  surety  ou  such  bond  i« 
liable  only  for  the  property  wblc^  i^ould  have 
been  in  his  principal's  nanas  at  the  time  of  his 
■disctaatge. 

2.  Where  a  guardian  was  discharged,  but 
there  was  no  order  making  a  disposition  of  the 
funds,  the  snrety  on  the  guardian's  bond  will 
not  be  liable  for  interest  on  the  amount  in  the 
guardian's  han^  which  accrued  after  the  dis- 
«barKe. 

3.  Where  a  guardian  was  appointed  in  1871, 
but  the  real  estate  of  his  ward  was  not  turned 
«Ter  to  Un  fajr  the  admlnlstiator  until  1876,  he 
is  chargeable  only  with  the  rent  actually  turned 
over  to  him,  and  not  with  the  rental  value  of 
the  real  estate  daring  the  time  it  waa  in  the  ad- 
ministrator's hands. 

4.  Althoogh  the  judgment  on  a  bUl  brought  In 
the  circuit  court  to  surcharge  a  settlement  con- 
firmed by  the  probate  court  is  not  sustained,  :^et, 
where  the  chancery  court  obtained  jurisdiction, 
and  it  would  be  burdensome  to  the  parties  to 
resort  to  the  original  court  for  enforcement  of 
the  judfnnent  of  the  probate  court,  a  final  decree 
-will  be  entered,  on  appeal.  In  the  stq>r«ne  court. 

Appeal  from  circuit  court,  Crittenden  coun- 
ty; Felix  O.  Taylor,  Judge. 

Bill  by  Hory  W.  SwepBton  and  husband 
■against  John  W.  Onerrant  and  another. 
Jiidgm«it  for  plalntUfs,  and  J.  T.  Haden.  ad- 
ministrator of  the  estate  of  the  defendant 
John  R.  Jenkins,  appeals.  Judgment  modi- 
fied and  flfSrmed. 

W.  M.  Randolph  &  Sons,  for  appellant  Ad- 
■ams  &  Trimble,  for  appellees. 

BUNN,  C.  J.  This  is  a  bill  in  the  Critten- 
den circuit  court,  in  chancery,  by  the  appel- 
lees, Mary  W.  Swepston  and  her  huslMind,  W. 
W.  Swepstcm,  against  John  W.  Guerrant,  her 
guardian,  and  the  appellant  J.  R.  .Tenklna, 
-one  of  the  sureties  on  his  guardian's  bond 
'<the  other  surety  not  being  sued),  to  sur- 
-ciiarge  and  falsify  the  various  settlements  of 
said  guardian  made  to  and  confirmed  by  the 
probate  court  of  said  county,  and  for  Judg- 
ment for  the  balance  due  said  ward,  to  be 
shown  upon  a  correction  of  said  accounts. 
The  facts  arc:  On  the  7th  July,  1871,  Mrs. 
Lydia  Jenkins,  of  St  Francis  county,  died 
Intestate,  leaving  surviving  her.  as  her  sole 
heir  at  law,  the  said  Mary  W.  Swepston,  who 
was  then  Mary  W.  Denton,  a  child  seven 
years  old.  and  a  considerable  amount  of  real 
■ad  personal  property,  consisting  of  a  life 


insurance  policy  for  95,000,  and  real  estate  in 
Crittenden  county,  and  perhaps  other  prop- 
erty. It  appears  that,  soon  after  the  death 
of  Lydia  Jenkins,  one  Henry  Hurllwrt  was 
appointed  by  the  probate  court  of  St  Fran- 
cis county  administrator  of  her  estate,  and 
took  charge  of  the  same  as  such;  but  it  does 
not  appear  when  he  ceased  to  be  such,  or 
whether  or  not  he  Is  still  such  administra- 
tor. The  record  shows,  however,  that  on  the 
23d  day  of  August  1875,  the  probate  court 
of  St  Francis  county,  on  the  petition  and 
showing  of  Hurlbert  as  administrator  of  the 
estate  of  Lydia'  Jenkins,  ordered  and  directed 
him  to  turn  over  the  real  estate  of  said  estate 
(named  in  the  petition,  being  the  real  estate 
involved  In  this  litigation.  In  so  far  as  Its 
rents  and  profits  are  concerned)  to  the  guard- 
Ian  of  the  said  Mary  W.  Denton,  only  heir 
as  aforesaid,  namely,  the  said  John  W.  Ouer- 
rant.  V/hea  or  how  this  order  was  complied 
with,  or  whether  it  was  ever  complied  with 
formally,  does  not  appear;  but,  presumably, 
the  parties  acted  upon  and  in  accordance 
with  it  in  a  reasonable  time  after  it  was  en- 
tered. On  the  30th  October.  1871,  John  W. 
Guerrant  waa  appointed  by  the  probate  court 
of  Orlttenden  county  guardian  of  the  said 
Mary  W.  Denton,  gave  bond  as  such  in  the 
sum  of  ¥10.000.  with  appellant  Jenkins  and 
one  R.  C.  Wallace  as  his  sureties,  and  en- 
tered upon  the  discharge  of  bis  duties  as  such 
guardian;  his  ward  residing  with  him  until 
she  became  of  age  and  married  appellant  W. 
W.  Swepston,  in  1882.  Onerrant  failed  to 
file  an  Inventory  or  make  a  settlement  until 
in  1870:  assigning,  as  his  reasons  for  the  de- 
linquency, matters  that  could  only  Interest 
the  political  antiquarian.  In  1876,  however, 
he  was  cited  by  the  probate  court  to  appear 
and  file  his  statement,  which  failing  to  do. 
he  was  regularly  and  formally  discharged 
on  the  14th  October,  1876;  but  in  January, 
1877,  be  appeared,  and  asked  and  obtained 
leave  to  file  bis  settlement;  and  this  settle- 
ment covered  the  whole  time  of  his  guardian- 
ship, and  was  satisfactory  to  the  probate 
court,  nnd  in  due  course  was  confirmed  by  it. 
When  this  settlement  was  filed  the  probate 
court  undertook  to  rescind  its  order  dischar- 
ging him  as  guardian,  made  at  its  previous  Oc- 
tober term,  and  reappointed  him;  permitting 
him  to  stand  on  his  former  bond,  "as  ascer- 
tained to  be  still  sufficient,"  as  the  exiwesslon 
is  In  other  Jurisdictions.  This  settlement  show- 
ed a  balance  in  the  hands  of  the  guardian 
amounting  to  the  sum  of  f5,160.0&.  Guerrant, 
under  his  new  appointment,  continued  to  make 
his  annual  settlement  with  apparent  regular- 
ity until  the  institution  of  this  suit  which  was 
on  Xovember,  1883.  Indeed,  he  Is  charged 
with  having  filed  a  final  settlement  after  tlie 
Institution  of  this  suit.  But  the  record  shows 
that  he  filed  his  final  settlement  on  the  lOtli 
July,  1882.  before  the  institution  of  this  suit, 
and  about  the  time  his  ward  arrived  at  luer 
majority;  and  this  settlement  was  exam- 
ined, and  ordered  to  He  over  until  the  July 
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term,  1883,  for  exceptions.  The  record  does 
not  state  when  this  order  was  made.  Xo 
further  order  was  made.  The  bill  sets  op 
fraud  In  the  guardian's  rarlous  settlements. 
In  this:  that  he,  for  example.  In  his  first  set- 
tlement, failed  to  charge  himself  with  Inter- 
est, as  he  would  have  d<me  had  he,  as  re- 
quired of  him,  made  annual  settlements  (that 
is  to  887*  Interest  optm  the  balance  strudc  In 
each  annual  settlement),  bnt,  on  the  contrsry, 
treating  the  first  fire  years  of  his  guardian- 
ship as  one  period,  he  charged  only  simple 
Interest,  thereby  cheating  and  defrauding  his 
ward;  also.  In  this:  that  he  failed  to  charge  i 
himself  with  the  rents  of  the  real  estate  al- 
leged to  have  contained  240  acres  of  land  In 
coltlTatlon;  and  In  this:  that  his  expense  ac- 
count against  his  ward  for  maintenance  and 
education  was  excesslre. 

As  stated,  the  surety  J.  R.  Jenkins  alone  ap- 
peals, and  we  have  nothing  to  do  with  the  case 
as  against  the  principal,  except  Incidentally,  as  ' 
it  may  affect  the  surety;  and  as  Onwnuit,  the  , 
guardian  for  whom  Jenldns  was  surety,  was 
regularly  dlsobarged  on  the  14th  October, 
1S76,  and  was  not  lawfully  reantolnted  again 
(at  least,  so  aa  to  affect  Jenkins  In  any 
way),  our  Inquiry  Is  confined  mainly.  It  not 
alto^ther,  to  the  acts  and  doings  of  the 
guardian  from  his  anointment  as  such  until 
his  dlsdia^  on  the  141li  October,  1876.  TtM 
chancellor  property  took  this  Tlew  of  tiie  case, 
and  his  decree.  In  a  general  way.  Is  baaed  up- 
on that  theory.  The  matters  and  things  pre- 
sented by  the  bill  and  answers  and  the  evi- 
dence In  this  cause  were  referred  to  a  special 
master  by  the  chancellor;  and  his  report.  In- 
volving  his  flndbigs  In  the  matter,  was  adopt- 
ed 1^  the  cour^  and  a  decree  rendered,  In 
which  the  master's  findings  became  the  find- 
ings of  the  court,  and  they  wiU  be  so  refer- 
red to  In  this  opinion. 

The  surety  JenUni^  by  reason  of  the  dte- 
chai^e  of  his  prtaidpal  cm  the  14tb  October, 
1876.  was  and  is  only  responslUe  for  the 
funds  and  other  property  really  In  the  hands 
of  the  guardian  at  that  time,  or  that  should 
have  beoi  in  his  hands,  and  tat  tiie  faith- 
ful payment  and  delivery  of  the  same  over 
to  his  lawful  successor,  or  his  ward,  or  oth- 
ers aitnied,  on  the  orders  and  directions  of 
the  probate  court  In  this  case  there  seems 
to  have  been  no  lawful  guardian  after  Qjosx- 
rant  was  discharged  on  the  14tb  Octobn, 
1876,  and  the  ward  did  not  arrive  at  age  un- 
til about  the  time  of  the  Instltutkin  of  this 
suit;  and,  above  all.  there  does  not  fvpear  to 
have  been  any  order  of  the  probate  court 
making  a  dlqwsltion  of  the  funds  In  the 
hands  of  the  guardian.  The  funds,  so  far 
aa  this  surety  was  and  is  concerned,  were 
still  In  the  hands  of  his  prlndpal,--]U8t  where 
th^  should  have  been.  Besides,  tboe  vna  bo 
one  to  loan  fheta  out,  under  the  orders  of  the 
court  or  otherwise,— a  condition  of  things  tor 
which  this  surety  Is  In  no  wise  responidble  on 
his  bond.  It  follows,  therefore,  that  the  ap- 
neUsnt  Is  not  liable  for  Intovst  on  tb9 


amount  on  hand  when  his  principal  was  dis- 
charged, which  accrued  after  that  time. 

Again,  while  It  is  diarged  that  the  real  es- 
tate of  Lydia  Jenkins  came  into  the  posses 
slon  of  Ouerrant  immediately  after  his  ap- 
pointment as  guardian,  yet  the  diarge  Is 
made  In  the  face  of  the  record;  for  that 
shows  that  w  late  as  August,  1875,  the  ad- 
ministrator of  I^dla  Joiklns  was  petitioning 
the  court  to  make  an  order  directing  him  to 
deliver  possession  over  to  said  guardian,  a» 
all  the  debts  of  her  estate  had  then  been  paid, 
and  there  was  no  longer  a  necessity  for  him 
to  hold  said  real  estate.  It  Is  not  meant  her& 
to  say  that  Guorant  should  not  be  charged 
with  what  he  received  from  said  administra- 
tor for  rents  of  this  real  estate  during  the 
time;  fw  he  should  have  bemi,  and  should 
be  now,  diarged  wlUi  every  cent  he  receiv- 
ed for  or  on  account  of  his  ward  from  Hurl- 
bert,  the  administrator,— not  only  that  whldi- 
came  ta  Hnrlbort  as  roits  of  the  real  estate, 
but  from  any  o^er  source,  so  that  it  was- 
the  property.  In  Caet.  of  the  vrard.  and  held 
for  hw.  Hie  two  ways  of  putting  this  mat- 
ter, it  Is  readily  seen,  make  a  wonderful  dif- 
ference In  making  up  accounts.  In  the  one^ 
case  he  is  hdd  liable  for  the  rental  value  oT 
the  land,  and  In  the  other  for  Just  what  he 
received  of  the  rents  collected  and  paid  over 
by  anoUier,  lawfully  mtltled  to  rec^ve  the- 
rents;  and  he  claims  to  have  rendered  an  ac- 
count for  the  sum  so  received  from  HnrlberL 
Whether  the  expense  accoont  against  the- 
ward,  during  the  time  we  are  now  consider- 
ing, was  exorbitant  or  not,  we  have  no  means- 
of  determining.  In  fact,  the  complaint  on 
this  score  is  mostly.  If  not  altogether,  ap- 
plicable to  the  subsequent  accounting  of  the 
guardian.  They  may  be,  after  all,  merely 
matters  to  be  corrected  on  appeal,  only,  and 
not  by  bin.  From  the  method  the  master  ob- 
served In  restating  the  account.  It  la  almost 
ImpossiUe  to  ascertain  just  what  he  would 
show  to  have  been  the  balance  on  the  14th 
October,  1876,  bnt  the  cbanccUor  makes  It  the 
sum  of  (6,120.99.  Hw  master  allowed  Inter- 
est for  and  against  the  gdardlan  from  the 
time  deUts  vrere  and  should  have  been  char- 
ged, and  credits  asted,  nntn  the  date  of  final 
deorae,  Nornnbor  15,  18M,— a  period  of  ftom 
18  to  28  yean.  No  tnterest  accruing  attsf 
November  16,  1878,  should  have  been  taken. 
Into  the  cal(mlatlon.  The  guardian  had  al* 
ready  charged  himself  with  Interest  on  all 
sums  coming  Into  his  hands  divliv  the  flve- 
yeazB  covered  Ity  bis  first  setOement  at  the 
rate  of  6  per  cent  per  atinnm,  amounting  In 
the  aggregate  to  1865.23,  and  this  had  been 
passed  upon  1^  the  probate  court  WhetSio' 
the  amount  was  correctly  stated  in  his  ac- 
count, we  cannot  say.  The  principal  fund 
was  95,000  Insurance  on  life  of  Mrs.  Jenkins. 
There  is  no  reason  to  say  that  the  probate 
court  was  not  made  acquainted  with  all  the 
facte  concerning  tUs  and  the  otiier  Items  of 
debit  BO  as  to  be  able  to  determine  the  iMrop- 
er  amoupt  of  interest  due.  If  so.  It  may  b* 
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that  Iti  Judgment  In  Oili  te«pect  could  onl7 
be  tbe  nibject  of  appeaL  Howerer,  it  la  need- 
lesi  to  make  any  rDUag  on  tbls  sutj^ecL  From 
the  facts  tai  the  lecord,  and  tbe  view  ve  take 
of  the  law  appllcaUe  thereto,  we  are  unable 
to  see  that  the  flndlngs  of  the  chancellor  (de- 
ducting amountB  growing  out  of  errora  of  Uiw 
pertaining  thereto)  would  make  the  amount 
for  which  this  surety  Is  liable  to  be  ¥6.120.80, 
as  decreed,  or  any  other  sum  In  excess  of  f  5,- 
leaOS.  The  appellant  surety  Is  liable  for  that 
much,  according  to  his  own  showing  and  ^e 
judgment  of  the  probate  court  (which,  in  this 
partlcnhur  matter.  It  Is  not  pttfpec  to  disturb), 
together  with  lawful  Interest  from  16th  No- 
vember. 1894,  the  date  of  the  decree;  and 
while  the  bill,  as  against  hhn.  Is  not  sustain- 
ed, yet,  aa  the  chancery  court  obtained  Jnrla- 
dlctlon  of  the  case,  and  It  would  be  burden- 
some to  all  to  resort  to  the  original  court  toe 
enforcenunt  of  this  Judgment  against  him, 
final  decree  will  be  entered  here.  During  the 
pendency  of  this  action,  Jenkins  died,  and  the 
cause  waa  renved  In  the  name  of  his  ad- 
ministrator, J.  T.  Hadm.  and  Judgment  was 
against  him  as  snch.  The  decree  of  the  low- 
er court  Is  modified  so  as  to  make  the  amount 
95,10a06,  bearing  lawful  Interest  from  the 
15th  day  of  November,  1894,  and  with  this 
modlflcatirai  It  la  affirmed.  Appellses  wUl  pay 
the  costs  of  this  appeal. 


8ARBEB  et  aL  T.  McOONNSLL  et  sL 
(Sopreme  Court  of  Arkansas.   Nor.  27,  1897.) 
Appeal — Waiter  of  Ikkboularities. 

Where  a  bill  was  bronght  to  foreclose  a 
mortgage,  and  the  coort  subsequently  set  aside  a 
sale  under  a  decree  therein,  and  aUowed  idain- 
tifl  to  file  a  new  bill,  makinc  dlfCerent  issues 
from  the  orlrinal  bill,  and  all  the  parties  agreed, 
any  irreKulanties  on  the  procedure  were  waived. 

Appeal  from  circuit  court,  Johnson  county; 
Jeremiah  (J.  Wallace,  Judge. 

Bill  by  E.  T.  McConnell  and  others  against 
Susan  R.  Sarber  and  J.  N.  Sarber.  From  a 
judgment  In  (avor  of  plaintiffs,  defendants 
appeal.  Affirmed. 

Thla  la  a  bill  to  fOTe<doee  two  mortgages, 
and  appropriate  the  i«oceeds  to  the  payment 
of  the  debts  secured  according  to  priority,  as 
between  the  debt  of  the  first  mortgage,  on 
the  one  hand,  the  debts  of  the  seccmd  mort- 
gage on  the  other,  and  pro  rata  as  between 
the  latter.  In  October,  1891,  J.  N.  Sarber 
and  wife  gave  their  note  to  Brown,  as  guard- 
Ian,  and  secured  the  same  by  mortgage,  with 
power  of  sale  on  certain  real  estate.  In  Jan- 
uary following,  they  gave  the  two  notes,— 
the  one  to  Powell,  and  the  other  to  E.  T.  Mc- 
Gonnell,~and  secured  the  same  by  mort- 
gages, with  power  of  sale,  on  same  property 
OS  waa  conveyed  In  the  first  mortgage.  In 
December,  1893,  McConnell  having  assigned 
his  debt  to  Pitzele,  tbe  latter,  under  the 
power  contained  In  his  mortgage,  advertised 
and  sold  the  property,  cttweiiny  ib9  ma^  firvt 


to  be  appraised;  and  the  same  bronght 
^000,  which  was  two-thirds  of  the  apprais- 
ed value,  and  Powell  became  the  purchaser. 
In  May,  1895,  Brown  having  transferred  his 
d^t  to  Hamilton,  the  latter,  having  caused 
the  property  In  bis  (the  first)  nuMlgage  to  be 
appraised,  by  virtue  of  the  power  therein 
conferred  upon  him,  sold  the  property,  ahd 
became  himself  the  purchaser  thereof,  for 
the  sum  of  41,500.  Deductli^  his  debt  from 
aald  sum  of  ¥1,600,  the  purchase  price  of  tbe 
land,  Hamilton  was  about  to  pay  over  the 
ronalndtf  to  J.  X.  Sarber  and  wife,  when 
plalntllb,  McConnell,  Powell,  and  PItsele, 
brought  the  bill  herein,  aAtaig  that  Hamllttm 
be  restrained  and  enjoined  from  paying  over 
said  balance  to  the  Sarbers,  and  that  he  be 
required  to  pay  the  same  over  to  the  plain- 
tiffs, as  their  Interest  might  ai^ear,  to  the 
aaUsfactlcm  of  ttielr  two  debts  aforesaid. 
On  the  hearing  at  the  May  term,  vtpon  the 
complaint  of  plalntlfih  and  s^tsxate  answers 
of  Barber  and  Hamilton,  the  chancellor  dis- 
solved the  Injunction  tiieretofore  granted, 
declared  both  sales  to  be  nullities,  and  con- 
tinned  the  cause  over  until  the  following 
term,  with  leave  to  idalntllb  to  ffie  within 
60  days  thdr  amended  bill,  asking  ftff  a  fore- 
closure of  both  mortgages  and  distribution  of 
proceeds  of  sale,  and  to  defendants,  within 
an  additional  SO  days,  to  file  answers,  and 
leave  to  take  deposltiims  thereafter,  and  set 
the  case  down  for  hearing  at  the  next  term. 
Tbe  plaintiffs  filed  thdr  amended  complaint, 
and  tbe  record  goes  on  to  show  that  at  the 
next  term,  all  parties  appearing  by  their  re- 
spective attorneys,  the  cause  was  heard  upon 
the  amended  complaint  and  answers  and  ex- 
hibits; and  a  decree  of  foreclosure  of  both 
mortgages  was  entered,  and  sale  ordered, 
and  the  proceeds  of  tbe  sale,  after  payment 
of  costs,  were  directed  to  be  appropriated  to 
the  payment  of  the  first  mortgage  debt,  and, 
secondly,  the  remiUnder  to  be  appropriated 
pro  rata  to  the  payment  of  the  two  debts  se- 
cured by  the  second  mortgage;  and  from  this 
decree  the  Sarbers  appealed  to  this  court. 

Samuel  R.  Allen,  for  appellants.  E.  T.  Uc^ 
Connell  and  others,  pro  so: 

BUNN,  C.  J.  (after  stating  the  facts).  We 
do  not  see  why  or  upon  what  grounds  tbe 
court  set  aside  the  two  mortgage  sales,  or 
either  of  them,  as  there  is  nothing  in  the 
record  to  give  us  any  Information  on  tbe  sub- 
ject. But,  without  some  affirmative  show- 
ing to  tbe  contrary,  we  must  presume  in  fa- 
vor of  the  action  of  tbe  court  in  tbls  as  la 
all  other  matters.  The  filing  of  tbe  amended 
complaint,  although  it  was  done  by  direction 
of  tbe  court  as  part  of  the  proceedings  In  the 
case,  was  In  effect  the  Institution  of  new  suit, 
since  It  bad  for  Its  object  the  forecl<»ure  of 
the  two  mortgages  and  sale  thereunder, 
whereas  tbe  original  suit  had  for  Its  object 
the  retention  of  funds  which  were  then  In 
the  ha&09  pf  HamUton,  the  purchaser  at  the 
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Sale  tinder  the  first  mortgage,  and  a  distri- 
bution of  the  same  to  the  payment  of  the 
mortgage  debts  secured  by  the  junior  mort- 
gage. Farthermore,  It  does  not  appear  that 
defaidants  appeared  and  answered  the 
amended  complaint  under  the  permission  of 
the  court  aforesaid  or  otherwise,  but  that  on 
the  hearing,  their  original  answers  were 
treated  as  their  answers  In  the  new  proceed- 
ing. Bat  the  record  shows  that  the  parties 
all  appeared  by  their  attorneys,  and  these 
Irregularities,  If  they  were  such,  appear  to 
hare  been  waived,  and  the  cause  was  suf- 
fered to  proceed,  as  stated,  to  decree.  In 
tbe  decree  Itself  we  see  no  revOTsIble  error. 
It  Is  therefore  'affirmed. 


NATIONS  T.  STATS. 
<8npTe]De  Ooort  of  Arkansas.   Nor.  27»  3897.) 

ImOBBT— BtATUTBS— AMBNDHBHT— RPFBOT. 

1.  Sand.  9c  H.  Dig.  M  1680.  1600,  provide 
that  persoDs  marrylnx,  who  are  'Vltbin  a  degree 
of  coasEDgainlty  in  whldi  marriages  are  de- 
clared  by  law  to  be  Incestaoua  or  void  absolute- 
ly, or  who  shall  commit  adultery  or  fornication 
with  each  other,  shall  be  deemed  guilty  of  In- 
ceat"  Sabseqoentiy  to  tbe  enactment  of  this 
statute,  section  4008  was  amended  so  as  to  ren- 
der nmrriaees  by  first  cousins  iDcestuous  and 
void.  Held  that  by  tbe  amendment,  sections 
1680  and  1600  were  enlarged  to  include  ifithin 
their  scope  carnal  intercoorae  between  first 
cousins. 

2.  Under  Const  1874,  art  S,  §  28,  providing 
that  no  law  shall  be  amended,  or  the  proviaions 
thereof  extended,  tqr  reference  to  its  title  only, 
it  Is  not  necessary  to  set  out  the  whole  act  where 
tbe  section  la  amended,  even  thongh  other  sec- 
tions may  be,  by  implication,  modified  or  ex- 
tended;  and  hence  Act  1875,  amending  Sand.  & 
H.  Dig.  9  4008,  is  not  unconstitutional,  since  it 
seta  out  the  amended  section  in  full. 

Appeal  from  circuit  court.  Franklin  coun- 
ty; Jephtha  H.  Evans,  Judge. 

Will  Nations  was  convicted  of  Incest  and 
he  appeals.  Affirmed. 

The  appellant  Will  Nations.  w«s  Indicted 
by  the  grand  jury  of  the  Oxark  distelct 
Franklin  counl7,  tor  the  crime  of  Incest 
Tbe  Indictment  after  proper  averments  of 
time,  place,  etc.,  alleges  that  the  appelant 
"did  unlawfully,  feloniously,  and  Incestuous- 
ly  commit  adultery  with  one  Ella  Brantaam, 
a  single  and  unmarried  female  person,  by 
then  and  there  feloniously  and  Incestuously 
having  carnal  knowledge  of  her,  the  said  El- 
la Branham,— he,  the  said  Will  Nations,  and 
she,  the  said  Ella  Branham,  then  and  there 
being  first  cousins,  and  he,  the  said  Will  Na- 
tions, then  and  there  b^ng  a  married  man,— 
against  ttie  peace  and  dignity  of  the  state  of 
Arkansas."  Upon  this  Indictment  tbe  de- 
fendant was  tried  and  convicted,  and  sen- 
tenced to  imprisonment  in  the  penitentiary. 

Bourland  &  ToUeson,  for  appellant  EL 
B.  Kinswortby,  Atty.  Gen.,  for  the  State. 

RIDDICK,  J.  (after  stating  the  facts).  The 
only  question  we  need  consider  In  this  case 


Is  vhether  the  laws  of  this  state  prohibit 
and  punish  adultery  committed  between 
first  cousins.  Onr  atattite  provides  that  per- 
Bons  marrying,  who  are  **wltbin  the  degrees 
of  consanguinity  within  which  marriages 
are  declared  by  law  to  be  Incestuous  or  void 
absolutely,  or  who  shall  commit  adultery  or 
fornication  with  each  other,  shall  be  deemed 
guilty  of  Incest"  The  punishment  for  such 
crime  Is  Imprfsonment  in  the  penitentiary. 
Sand.  &  H.  Dig.  IS  1680,  1600.  At  the  time 
this  statute  was  enacted  the  law  prohibited 
marriages  between  parents  and  children, 
brothers  and  sisters,  uncles  and  nieces,  etc., 
but  did  not  prohibit  the  marriage  of  first 
cousins.  Subsequently,  in  1876,  the  statute 
was  amended  so  as  to  include  first  cousins, 
and  marriages  between  them  w«e  declared 
to  be  incestuous  and  absolutely  void.  This 
amendment  of  the  statute  brought  adultery 
between  first  cousins  within  the  scope  and 
meaning  of  the  statute  defining  and  punish- 
ing incest  for  the  two  acts  must  be  read 
together,  as  parts  of  the  same  law.  The 
amendment  of  the  one  act  by  Implication 
extended  the  provisions  of  the  other,  for  one 
statutory  provision  may  be  extended  and 
enlarged  by  another  statutory  provision. 
Bish.  St  Crimes  (2d  Bd.)  S  128.  "WhUe  a 
statute,"  says  a  recent  writer,  "will  be  con- 
strued with  reference  to  a  state  of  facts  ex- 
isting at  the  time  of  Its  passage,  yet  a  stat- 
ute punishing  acta  under  circumstances  de- 
pending upon  l^slative  action  for  their  ex- 
istence will  be  construed  as  applicable  to 
subsequent  as  well  as  preceding  legislative 
actions,  ao  that  a  penalty  provided  for  acts 
committed  on  election  day  is  applicable  to 
election  days  provided  by  subsequent  stat* 
utes,  and  a  statute  providing  punishment 
for  embezzlement  by  public  ofBcers  will  be 
applicable  to  an  ofBcer  whose  office  is  after- 
wards created,  as  well  as  when  the  office 
exists  at  tbe  time  of  the  passage  of  tbe  stat- 
ute." 1  McClaln,  Cr.  Law,  S  103;  State  v. 
Kldd,  74  Ind.  654;  State  v.  Hays.  78  Mo. 
600.  The  fact  that  marriage  between  first 
cousins  was  not  prohibited  at  the  time  the 
statute  defining  and  prohibiting  Incest  was 
enacted  can  avail  nothing,  for  the  purpose 
of  the  statute  was  to  prohibit  and  punish 
the  Illicit  sexual  intercourse  of  persons  be- 
tween whom  marriage  was  forbidden  by 
law.  It  bad  reference  to  both  prior  and  sub- 
sequent legislation  upon  the  subject  of  mar- 
riage, and  its  provisions,  as  we  have  stated, 
were  extended  by  such  subsequent  legisla- 
tion. That  incest  between  first  cousins  may 
be  punished  under  our  statute  has  been  al* 
ready  recognized  and  declared  by  this  court 
Stete  V.  Fritts.  48  Ark.  66,  2  S.  W,  256.  Nor 
can  we  agree  with  the  contention  that  the 
amendatory  act  of  1875  violated  the  consti- 
tutional requirement  that  "no  law  shall  be 
revived,  amended,  or  the  provisions  thereof 
extended  or  conferred  by  reference  to  Its  ti- 
tle only."  Const  1874,  art  5,  S  23.  It  is 
true,  as  before  stated,  that  sections  1680, 
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1690,  4008,  Sand.  &  H.  Dig.,  mnst  be  read  to- 
gether, as  If  they  were  parts  of  the  same 
act;  but.  In  amendiag  one  section  of  an  act, 
it  is  not  necessary  to  set  out  the  whole  act, 
even  though  other  sections  thereof  may  be. 
by  implication,  motiifled  or  extended,  for  the 
section  of  the  constitution  above  quoted  does 
not  api'Iy  to  amendments  by  Implication.  Gl^ 
of  LlUie  Rock  v.  Quiudley,  Gl  Ark.  022.  33  S. 
AY.  H)53;  Scales  v.  State,  47  Ark.  470.  1  S. 
W.  769;  Baird  v.  State,  52  Ark.  320,  12  S.  W. 
5Gti.  By  refei'ence  thereto  It  will  be  seen  that 
the  amendatory  act  of  1S75  does  set  out  the 
amended  section  in  full,  and  that  was  sufll- 
ctent  Finding  no  error,  the  Judgment  Is  af- 
flrzned. 

WINSTON,  Commini(mer,  et  aL  t.  STONB, 
Anditor. 

(Ooort  of  Aroeali  of  Kentucky.  Dee.  11, 1887.) 

COVMTT   OrFIC«K8  — COMJ-ENSATION  — DBPUTIEB  — 
CONSTITL'TIONAL  LaW. 

1.  Ky.  St.  H  1761-1781,  relating  to  lalariea 
of  officers  and  their  depntiea  in  counties  of  75,000 
inhabitants  or  more,  and  requiring  monthly  re- 
port* to  the  anditor,  applied  to  the  commission- 
er and  receiver  of  Jeffersoa  connti',  it  being  tlie 
only  county  tiaTingthat  number  oC  inhabitants. 

2.  Ky.  St.  I  liOZ,  moTlding  that  the  Jadges 
of  the  cirenit  court  and  coanbr  court  shall  regu- 
late and  fix  tlie  nomber  and  compensation  of 
deputies  allowed  to  certain  county  officers,  and 
the  amount  allowed  for  their  office  expenses,  is 
not  unconstitutional,  as  a  delegation  of  legisla- 
tiTe  power, 

3.  Ky.  St.  U  1761-1764,  relating  to  salaries 
of  officers  and  their  deputies,  in  counties  of  75,- 
000  inhabitants  or  more,  and  requiring  monthly 
rHwrrs  to  the  auditor,  do  not  Tltdate  UonsL  art. 
06,  forbidding  local  or  special  laws. 

Appeal  from  clrcnlt  court,  FrankUn  county. 

"To  be  officially  reported." 

Action  by  O.  A.  Winston,  commissioner, 
and  D.  W.  Johnson,  receirer,  of  Jefferson 
county,  against  S.  H.  Stone,  auditor.  Judg- 
ment was  rendered  for  defendant,  and  the 
plaintiffs  appeal.  Affirmed. 

Dodd  &  Dodd  and  W.  S.  Pryor,  for  appel- 
lants. W.  S.  Taylor,  for  appellee. 

GUFPY,  J.  The  agreed  state  of  facts  In 
this  case  was  died  in  the  Franklin  circuit 
court,  and  read  as  follows:  "Franklin  Cir- 
cuit Court  G.  A.  Winston,  Commissioner  of 
Jefferson  County,  D.  W.  Johnson,  Receiver, 
Plaintiffs,  Ts.  S.  H.  Stone,  Anditor,  Defendant. 
It  Is  agreed  that  S.  H.  Stone  is  the  auditor  of 
public  accounts  for  the  state  of  Kentucky, 
and  that  G.  A.  Winston  Is  the  commissioner  of 
the  Jefferson  circuit  court;  that  said  Winston 
qualifled  as  such  commissioner  January  4, 
1897.  Official  copies  of  the  Jefferson  circuit 
court  are  attached  to  this  agreement.  It  la 
admitted  that  Jefferson  county  has  a  popula- 
tion of  over  75,000  Inhabitants,  and,  further. 
It  is  tbe  only  county  that  at  the  present  has 
such  population.  The  defendant.  Stone,  con- 
tends that  It  Is  plalntlfTs  duty,  on  the  first 
day  of  each  month,  to  send  to  him,  as  audi- 
tor of  public  accounts,  a  statement,  subscrib- 
ed and  sworn  to  by  plaintiff,  showing  the 
amount  of  money  received  or  collected  by  or 


for  him  the  preceding  month  as  fees  or  com- 
pensation for  official  duties,  and  with  such 
smtemcnt  send  to  him  (auditor)  the  amount  so 
collected  or  received.  The  auditor  further 
contends  that  upon  tbe  filing  of  said  report, 
and  the  payment  of  said  money,  that  it  Is 
then  bis  duty  to  pay  to  the  said  plaintiff  a  suf- 
ficient sum  to  pay  his  salary,  and  the  salary 
of  his  deputies,  and  the  expenses  for  the 
month,  the  entire  sum  so  paid  not  to  exceed 
75%  of  the  amount  of  fees  paid  In,  and  not.  In 
any  event,  to  exceed  $5,000.  The  plaintiff  Win- 
ston contends  that  he  is  not*  required  by  law 
to  make  said  reports  and  pay  said  fees  Into 
the  treasury,  and  that  the  auditor  has  no  le- 
gal right  to  pay  to  him  a  sum,  as  his  salary, 
etc.,  equal  to  only  75  per  ceht.  of  the  amount 
BO  paid  In.  In  other  words,  he  contends  that 
article  18,  C.  47  (sections  1761-1764,  Ky.  St), 
does  not  apply  to  him,  and.  If  it  does.  It  Is 
unconstitutional.  It  Is  further  admitted  that 
plaintiff  D.  W.  Johnson  Is  the  receiver  for 
Jefferson  county.  Stone  makes  the  same  con- 
tention as  to  Johnson  that  he  does  as  to  Win- 
ston. That  Is  that  article  18  of  the  Kentucky 
Statutes  applies  to  said  Johnson.  Johnson 
makes  the  same  contention  that  Winston  does. 
Insisting  that  said  law  does  not  apply  to  him,, 
and.  If  it  does,  same  Is  unconstitutional.  S. 
H.  Stone  says  that  this  controversy  Is  reaU 
and  the  proceedings  In  good  faith,  to  deter- 
mine the  rights  of  tbe  parties,  all  of  which 
is  submitted  for  judgment"  Tbe  Franklin 
circuit  court  rendered  the  following  Judg- 
ment: "The  court  adjudges  that  article  18, 
c.  47  (secUons  1761-1764),  applies  to  both 
Winston  and  Johnson,  and  that  these  sec- 
tions are  constitutional.  It  Is  therefore  ad- 
Judged  that  the  said  Winston  and  Johnson 
pay  the  cost  of  this  proceeding,  and  that  the 
auditor  may  have  execution,  from  which  Win- 
ston and  Johnson  each  pray  an  appeal,  whlcb 
is  granted." 

It  is  the  contention  of  counsel  for  appellants 
that  sections  1701  to  1704,  hicluslve,  Ky.  St., 
do  not  apply  to  the  appeUants,  or,  if  they  da 
so  apply,  that  they  are  inoperative  or  in- 
valid, because  in  conflict  with  tbe  constitu- 
tion, and  operate  to  Impair  or  deprive  tbe 
said  court  of  the  inherent  powers  and  machin- 
ery necessary  to  Its  own  existence.  Sectlona 
1761  to  1764  read  as  follows: 

"Sec.  1761.  Officers  in  Counties  with  75,- 
000  Population  to  Keport  Fees  Collected.  The 
clerk  of  the  circuit  court,  the  clerk  of  the 
county  court,  commissioners,  receivers,  ex- 
aminers, and  the  sheriff  of  each  county  hav- 
ing a  population  of  seventy-five  thousand  or 
over,  shall,  after  the  terms  of  the  present  in- 
cumbents, respectivdy,  expire,  and  on  the 
first  day  of  each  month,  severally  send  to  the 
auditor  of  public  accounts  a  statement,  sut>- 
scribed  and  sworn  to  by  each  of  them,  show- 
ing the  amount  of  money  received  or  collect- 
ed by  or  for  each  of  them  the  preceding  month 
as  fees  or  compensation  for  official  duties,  and 
shall,  with  such  statement  send  to  the  au- 
ditor the  amount  so  collected. 

"Sec  1762.  Salary  j5,f.,ChJgf,0^cfC5^^. 
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ber  of  Deputies  and  Compensation  How  Fix- 
ed. Each  of  the  officers  mentioned  In  the 
preceding  section  3haU  receive  an  annual  sal- 
ary  of  five  thoasand  dollars,  and  the  number 
of  deputies  allowed  to  each  of  said  officers, 
and  the  compensation  to  l>e  received  by  each, 
«xcept  the  chief  deputy,  and  the  amount.  If 
any,  allowed  for  the  necessary  expenses  of 
the  office,  shall  be  regulated  and  fixed  by  an 
order  entered  upon  the  order  book  of  the  cir- 
cuit court  and  county  court,  and  signed  by  a 
majority  of  the  Judges  of  said  courts;  and  a 
•certlQed  copy  of  said  order  shall,  as  soon  as 
entered,  be  forwarded  to  the  auditor  of  pub- 
lic accounts,  as  shall  a  copy  of  any  subse- 
■quent  ehanffes  mt\,6e  therein. 

"See.  1763.  Salary  of  Deputies— Maximum 
Allowed.  The  salary  of  the  chief  deputy  of 
«ach  of  said  officers  shall  be  two  thousand 
dollars  per  year,  and  the  salary  of  each  of 
the  other  deputies  shall  be  fixed  at  a  reason- 
able amount,  not  exceeding  fifteen  hundred 
4ollars  per  year. 

"Sec.  1764.  Salaries— When  and  How  Paid. 
The  salary  of  each  officer,  his  deputies  and 
expenses  of  office,  shall  be  paid  monthly  by 
the  treasurer  of  the  state  upon  the  warrant 
■of  the  auditor,  made  payable  to  the  officer. 
If  seventy-five  per  cent,  of  the  amount  paid 
Into  the  state  treasury  In  any  month  Is  not 
sufficient  to  pay  the  salaries  and  expenses 
for  that  month,  the  deficit  may  be  made  up 
out  of  the  amount  paid  In  In  any  succeeding 
month;  but  in  no  event  shall  the  amount 
paid  by  the  auditor  to  any  officer  for  sala- 
ries and  expenses  exceed  seventy-five  x>er 
cent,  of  the  amount  paid  Into  the  treasury 
each  month  by  auch  officer,  daring  his  o£D- 
■cial  term." 

It  seems  perfectly  manifest  that  the  sec- 
tions supra  apply  to  the  appellants,  and 
that,  unless  the  acta  are  unconstitutional, 
the  Judgment  appealed  from  should  be  af- 
firmed. It  Is,  however,  contended  for  ap- 
pellants that  the  sections  are  unconstitu- 
tional, first,  because  of  the  supposed  delega- 
tion of  legislative  power,  or  at  least  an  un- 
authorized power,  to  another  tribunal,  which 
Id  this  case  has  been  delegated,  so  far  as 
any  power  has  been  delegated  at  all,  to  the 
circuit  court  and  county  court  of  Jefferson 
county.  It  seems  to  us  that  the  opinion  of 
this  court  In  the  case  of  Stone  v.  Wilson,  39 
S.  W.  49,  conclusively  settles  that  It  Is  not 
unconstitutional  for  the  legislature  to  dele- 
gate to  a  Judicial  tribunal  the  power  to  fix 
the  number  of  deputies,  and  the  salaries  In 
question.  In  the  opinion  supra  the  court 
said:  "The  framers  of  the  constitution  au- 
thorized the  legislature  to  provide  for  the 
enforcement  of  the  section  of  the  constitu- 
tion under  consideration,  as  well  as  to  regu- 
late the  fees  of  the  officers;  and,  this  being 
true,  the  legislature  had  the  power  to  do  so 
In  a  proper  and  effective  manner,  and  the 
courts  of  the  county  In  which  the  officer  re- 
sides, or  of  which  he  Is  an  officer,  has  an 
excellent  opportunity  to  know  the  number 


of  deputies  needed,  and  what  would  be  Just 
and  proper  salaries  of  such  deputies;  hence 
It  was  eminently  proper  to  confer  such  pow- 
er as  we  find  conferred  under  the  sectlcuu  of 
the  statute  referred  to." 

The  contention  of  appellants  that  the  stat- 
ute In  question  Is  not  constitutional,  because 
It  applies  only  to  counties  having  a  popula- 
tion in  excess  of  75,000,  and  is  therefore  In 
violation  of  section  59  of  the  present  consti- 
tution, cannot  be  sustained.  The  statute  in 
question  applies  alike  to  all  counties  of  the 
same  class,  and  is  therefore  not  in  conflict 
with  section  S9  of  the  constitution.  That 
Identical  question  was  considered  in  the  case 
of  Stone  V.  Wilson,  herein  referred  to.  Ln 
that  opinion  the  court  said:  "'Local*  or 
'special'  legislation,  according  to  the  well- 
known  meaning  of  the  words,  applies  exclu- 
sively to  special  or  particular  places,  or  spe- 
cial and  particular  persons,  and  la  distin- 
guished from  a  statute  Intended  to  be  gen- 
eral In  Its  operation,  and  that  relatin£  to 
classes  of  persons  or  subjecta"  The  same 
section  of  the  constitution  was  discussed 
and  considered  in  Com.  v.  E.  H.  Taylor.  Jr.. 
Co.  (Ky.)  41  S.  W.  11.  The  court,  in  discuss- 
ing clause  15  of  section  59,  said:  "It  is 
most  earnestly  Insisted,  as  an  objection  to 
the  validity  of  the  act  in  question,  that  it 
is  a  special,  local  law,  conflicting  with  sec- 
tion 59  of  the  constitution,  which  forbids,  by 
clause  15,  any  law  of  that  character  in  regu- 
lating the  assessment  and  collection  of  taxes. 
It  cannot  be  contended  that  this  law  applies 
alone  to  the  appellees,  or  to  Franklin  coun- 
ty, or  to  the  Seventh  congressional  district. 
It  operates  upon  a  multitude  of  property-  of 
like  character  owned  by  persons  all  over  the 
state,  and.  In  our  Judgment,  it  Is  oeltber 
local  nor  special,  but  general  In  purpose  and 
detail,  and  most  eflectlve  for  securing  to  the 
state  the  revenue  it  seeks  to  collect"  It  will 
be  seen  from  the  foregoing  tiiat  the  law  un- 
der consideration  In  the  last-named  case  was 
held  not  to  be  In  violation  of  section  59  of 
the  constitution,  for  the  reason  that  It  ap- 
plied to  all  property  of  that  class  wherever 
situated;  and  the  principle  therein  an- 
nounced Is  clearly  applicable  to  the  case  at 
bar.  It  may  be  a  fact  that  Jefferson  county 
Is  the  only  county  In  the  state  having  a  pop- 
ulation in  excess  of  75,000.  but  the  statute 
In  question  would  apply  to  all  counties  of 
that  class  within  the  state,  and  Is  clearly 
within  the  principles  announced  in  the  two 
decisions  hereinbefore  referred  to. 

Section  106  of  the  constitution  reads  as 
follows:  "The  fees  of  county  officers  shall 
be  regulated  by  law.  In  counties  or  cities 
having  a  population  of  seventy-five  thousand 
or  more,  the  clerks  of  the  respective  courts 
thereof  (except  the  clerk  of  the  city  court), 
the  marshals,  the  sheriffs  and  the  jailers, 
shall  be  paid  out  of  the  state  treasury,  by 
salary  to  be  fixed  by  law,  the  salaries  of 
said  officers  and  of  their  deputies  and  nec- 
essary office  expenses  not  to  exceed  seventy- 
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lire  centom  of  tbe  fees  collected  Xny  said 
cOeert,  reBpectlT«ly,  and  paid  Into  the  traas- 
otT."  Sectl<m  107  of  tbe  constitution  pro- 
vldea  that  "the  general  assembly  may  pro- 
Tide  for  the  Section  or  appointment,  for  a 
ttnn  not  exceeding  four  years,  of  sacb  other 
coanty  or  district  ministerial  and  execntlTe 
oflleeiB  as  may,  ^m  time  to  time,  be  neces- 
stry."  Section  216  of  the  constitution  reads 
as  fonowa:  *^o  public  officer,  except  tbe 
goTMiior.  shaU  receive  more  than  five  thou- 
nnd  doUara  per  annum,  as  compensation  for 
(riBdal  services,  independent  of  the  compen- 
sidon  of  legally  anthorlsed  deputies  and  as- 
riitants,  which  shall  be  fixed  and  provided 
Cor  by  law.  The  general  assembly  shall  pro- 
Tide  for  tbe  enforcement  of  this  section  by 
HiltaUe  penalties,  one  of  which  shall  be  for^ 
fetture  of  <^ce  try  any  person  violating  Its 
provtslona."  The  legislature  has  plenary 
powers  as  respects  the  fees  and  compensa- 
tion of  all  officers,  except  where  Its  power 
Is  restricted  by  tbe  constitution.  It  Is  a 
vell-settled  rule  of  law  that  the  legislature 
may  at  any  time  abolish  an  office  wbldi  It 
baa  created,  and,  these  offices  being  created 
by  legislative  authority,  the  incumbents  are 
entitled  to  only  such  fees  as  the  legislature 
may  iNTorld^  subject  only  to  such  constito- 
tiottsl  Inhibitions  as  may  be  found  in  tbe 
organic  law.  We  find  no  provision  In  the 
constitution,  either  expressly  or  by  implica- 
tion, that  denies  to  the  legislature  tbe  right 
to  fix  the  fees  of  the  appellants;  but  we  do 
find  In  section  216  of  the  constitution  an  ex- 
press provision  that  no  officer,  except  tbe 
goTemor.  shall  receive  more  than  fS.000  per 
annum  for  his  services;  and  In  said  section 
It  is.  in  substance,  provided,  that  the  legis- 
lature shall  provide  for  the  enforcement  of 
tlie  provision  of  this  section.  It  is  of  no  Im- 
portance whether  the  appellants  are  county 
officers  or  not  They  can  only  collect  by 
lav  such  fees  as  tbe  legislature  prescribes 
or  anthorizes  them  to  receive;  and  tbe  fact 
tbat  section  106  provides  that  the  fees  of 
(vunty  officers  shall  be  regulated  by  law 
lannot  be  held  to  mean  tbat  the  fees  of  oth- 
er officers  cannot  be  regulated  by  law.  In 
fact,  it  has  always  been  a  well-settled  rule 
of  law  that  no  officer  can  charge  or  collect 
any  fees  except  such  as  were  authorized  by 
etstnte. 

It  Is  snggested  by  counsel  for  appellants 
that  in  certain  cases  the  court  may  allow  the 
f^mmissioner,  for  reports  and  services  ren- 
4*red  under  order  of  court,  such  fees  as  the 
'tiurt  may  prescribe  by  rule  or  otherwise, 
and  that.  If  one-fourth  of  every  such  allow- 
aoce  Is  to  go  to  the  state  as  a  royalty  or 
~taJce-ont,"  that  fact  will  necessarily  enter 
u  a  material  element  into  every  such  allow- 
ance or  taxation  of  costs,  and  would  be  an 
iioeqaal  and  unjust  burden  imposed  upon 
ItUgants  of  Jefferson  comity,  for  the  purpose 
of  replenishing  the  treasury;  and  it  la  sug- 
imted  that  th3  constitution  does  not  em- 
power the  legislative  department  to  Impose 


any  such  embargo  upon  the  judicial  depart- 
ment and  litigants  of  JetFenon  county.  It 
seems  to  us  tbat  tbe  doty  of  the  court  In  all 
cases  would  be  simply  to  allow  a  fair  com- 
pensation toi  the  services  rendered,  without 
regard  to  whether  the  officer  or  the  state 
was  entitled  to  the  compensation  so  allowed. 

It  is  also  suggested  1^  appelluits  that  more 
than  one-fifth  of  tbe  entire  revenue  of  the 
state  Is  derived  from  Jefferson  county,  and 
in  nice  proportion  Is  tbe  litigation  carried  on 
in  said  county.  If  that  be  tnie,  tbe  reason- 
able Inference  Is  tbat  the  fees  of  ajntellants 
would  be  more  than  eanal  to  one-fifth  irf  tbe 
fees  of  all  otbex  such  officers  In  the  state; 
and  inasmuch  as  under  tbe  present  law  these 
appellants  cannot  receive  mwe  than  9S,000 
salary,  if  the  court  should  consider  what 
portion  of  tbe  fees  tbe  officers  would  In  fact 
receive,  and  be  infiueuced  sucb  consid- 
erations as  is  suggested  by  app^lants,  tbe 
result  would  probably  be  tbat  the  compen- 
sation allowed  for  such  work  would  be  fixed 
at  a  very  low  rate,  for  the  reason  that  tbe 
officer  would  receive  no  part  of  same  in  ex- 
cess of  ¥5.000  per  annum;  and  thus  the  liti- 
gants of  Jefferson  county  would  be  greatly 
benefited  by  the  statute  In  question,  instead 
of  Injured.  But,  be  this  as  It  may,  we  think 
the  statute  In  question  Is  valid,  and  It  must 
be  upheld.  Tbe  question  as  to  whether  It 
Is  the  most  convenient  or  equitable  statute 
tbat  might  be  enacted  is  a  question  for  1^- 
islatlve  consideration,  and  not  for  Judicial 
determination.  For  the  reasons  Indicated, 
the  Judgment  of  the  court  below  is  affirmed. 

COMMONWEALTH  v.  F.  S.  ASHBROOK  CO. 
(Court  of  Appeals  of  Eentncky.    Nov.  23, 1897.) 
OBiHiirAL  Law— TiHS  roH  Filtxo  Tranbckipt. 

Judgment  rendered  Februair  27,  1807; 
transcript  filed  April  29,  1887.  -Hdd  not  with- 
in the  60  days  prescribed  Iff  the  Criminal  Code, 
and  appeal  dismissed. 

Appeal  from  circuit  court,  Harrison  county. 

"Not  to  be  officially  reported." 

Indictment  against  the  F.  S.  Ashbrook  Com- 
pany dismissed,  and  the  commonwealth  ap- 
peals. Appeal  dismissed. 

W.  S.  Taylor,  Atty.  Gen.,  for  the  Common- 
weatb.  Blanton  &  Berry,  for  appellee. 

DU  RBLLB,  J.  In  this  case  the  Judgment 
b^w  was  rendered  on  February  27,  1897. 
The  record  was  ffied  In  tbe  clerk's  office 
April  29,  1887.  Counting  both  days,  62 
days  had  elapsed,  and  this  court  has  no  Ju- 
risdiction of  the  aK>eal.  Wood  v.  Com.,  11 
Bush,  220.   Tbe  appeal  Is  dismissed. 


OOMMONWBAI/TH  v.  O.  W.  TAYLOR  CO. 

(Court  of  Appeals  of  Eentodqr.    Nov.  28, 1897.) 

CBI1IIN1.L  Law— Tims  for  Piliks  Tbahscbipt — 
Indictmbnt  fob  NuiaANOB — Limitation  — 

CoxTiKUATiON  nr  FoRMEB  Pbobbcutio^. 
1.  A  transcript  lodfred  April  29,  1897,  on  np- 
I>eal  from  a  judgment  rendered  MBrdi_L  1^97,, 
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ia  wiOiin  the  60  days  prescribed  by  C?r.  Code,  I 
348,  counting  the  day  on  which  the  judgment 
was  rendered  aa  t^e  first  day,  aa  muat  be  done. 

2.  An  indictment  returned  November  14,  1896, 
charsing  that  defendant  maintained  b  ooisance 

"on  the  day  of  May,  1895,   *    •    •  and 

divers  other  days  theretofore  and  thereafter,  to 
wit,  at  least  300,  before  and  after  said  date,"  is 
not  good,  aa  it  is  not  alleged,  and  does  cot  other- 
wise apiKar,  that  the  offense  was  committed 
witbln  a  year  before  the  flnding  of  the  Indict- 
ment. 

8.  An  indictment  cannot  be  regarded  aa  a  con- 
tinuation of  a  former  prosecution,  so  as  to  avoid 
the  statute  of  limitations,  where  it  alleges  t^at 
it  is  for  the  same  offense  charged  in  a  certain 
other  indictment,  and  resubmitted  to  the  grand 
jury;  there  being  no  allegation  of  a  dismissal  ot 
the  former  indictment,  or  any  showing  that  It 
was  for  an  offense  committed  within  the  statu- 
tory pnlod. 

Appeal  from  circuit  court,  Harrlion  county. 

"Not  to  be  officially  reported." 

An  Indictment  against  the  G.  W.  Taykff 
Company  for  a  nuisance  was  dismissed,  and 
tbe  commonwealtli  appeals.  Affirmed. 

W.  S.  T^lor,  Atty.  Gen.,  for  the  Common- 
weoltlL   Blanton  ft  Berry,  for  appellee. 

DU  RELLE,  J.  An  Indictment  for  a  ntil- 
sance  was  returned  against  appellee  Novem- 
ber 14, 1896;  the  Indictment  stating  that  "the 
charge  herein  alleged  Is  tbe  same  offense 
charged  in  Indictment  No.  1,051,  lately  pend- 
ing In  this  bon.  court,  and  resubmitted  to 
this  grand  jury  at  tbe  November  term  of  said 
court"  A  demurrer  was  filed  to  tbe  indict- 
ment, a  plea  of  not  guilty,  and  a  plea  of  for- 
mer acquittal.  The  commonwealth  demurred 
to  the  plea  of  former  acquittal.  Tbe  demur- 
rer was  overruled,  tbe  plea  adjudged  a  bar 
to  the  prosecution,  and  tbe  Indictment  dis- 
missed. The  judgment  was  rendered  March 
1,  1897,  and  the  record  filed  In  tbe  clerk's 
office  of  this  court  April  29,  1897.  It  Is 
urged  on  behalf  of  app^ee  that  the  sixtieth 
day  after  the  rendition  of  the  Judgment, 
counting  the  day  of  such  rendition  as  the  first 
of  the  60  days.  Is  too  late  for  the  filing  of  the 
record,  and  that  this  court,  therefore,  has  not 
Jurisdiction  of  the  appeal.  We  do  not  concur 
in  this  view.  Under  tbe  rule  laid  down  In 
Wood  V.  Com.,  11  Bush,  220,  tbe  day  on 
which  the  judgment  was  entered  must  be 
counted  as  tbe  first  of  the  60  days  within 
which  the  record  must,  under  section  348  of 
the  Crlmlual  Code,  be  lodged  In  the  clerk's 
office  of  this  court  But  we  see  no  reason 
why  the  record  is  not  lodged  In  time,  If  lodged 
upon  the  sixtieth  day,  counting  tbe  day  on 
which  the  Judgment  ^raa  rendered  as  the  first 
day. 

It  is  umiecesaaiy  to  pass  upon  the  suffi- 
ciency of  the  plea  of  former  acquittal,  or 
upon  the  question  whether  tbe  record  Is  com- 
plete; for  tbe  demurrer  to  tbe  Indictment 
should,  in  our  opinion,  have  been  sustained. 
It  charges  that  the  appellee  maintained  a  nui- 
sance "on  the  day  of  May,  1895,  in  the 

county  and  state  aforesaid,  and  before  tbe 
finding  of  this  Indictment,  and  dlvera  otlier 


days  theretofore  and  thereafter,  to  wit,  at 
least  300,  before  and  after  said  date.  *  *  *'* 
This  language  would  ordinarily  import  that  a 
part  of  the  300  days  was  before,  and  a  part 
after,  tbe  date  mentioned;  and  applying  the 
rule  of  fortius  contra  proferentem,  as  hereto- 
fore laid  down  in  Com.  t.  T.  J.  He^Ibben  Co., 
40  a  W.  and  Newport  News,  etc.,  Co.  v. 
Com.,  14  Ky.  Law  Rep.  107,  and  Tully  v. 
Com.,  13  Bush,  153,  the  offense  may  have- 
been  committed,  under  this  averment,  more 
than  a  year  before  the  Indictment  was  re- 
turned, and  the  indictment  does  not  clearly 
show  on  Its  face  that  the  prosecution  should 
be  regarded  as  a  continuation  of  a  fonna* 
prosecution,  so  as  to  avoid  the  statute  of 
llmltaUoDii;  for  It  does  not  allege  a  dismissal 
of  the  former  Indictment  nor  show  tliat  the 
former  indictment  was  for  an  offense  commit- 
ted  within  the  statutory  period.  We  are 
therefore  of  the  opinion  that  tbe  demurrer  to 
the  badlctment  shotild  have  been  sustained; 
and  as  the  action  of  the  court  overruling  the 
demurrer  to  tbe  plea  of  former  acquittal,  and 
dismissing  tbe  Indictment  produced  the  same 
result  the  Judgment  Is  affirmed,  without  pass- 
ing upon  the  sufficiency  of  the  plea. 


00MM0NW1&ALTH  t.  Q  B.  OOOK  CO. 
(Court  of  Appeals  at  Kentucky.    Not.  23, 1887.) 

iNDICTHKlfT— LiMlTATIOK  —  PlBA  Or  FoKHBH  Ao- 
qOITTAL. 

1.  An  indictment  for  a  misdemeanor  need  not 
allege  that  the  offense  was  committed  within  12 
months  before  the  finding  of  the  Indictment  iC 
the  date  alleged  shows  Biat  It  was  committed 
witbin  that  time. 

2.  A  pkta.  that  a  demurrer  was  sustained  to  a 
former  indictment  for  the  same  offense,  and  tbe 
indictment  dismissed,  la  not  good,  as  a  plea  of 
former  acquittal,  unJess  It  be  further  pleaded 
that  the  indictment  contained  matter  which  was 
a  legal  defense  or  bar. 

Appeal  from  circuit  conrt,  Harrison  county. 

*^  be  officially  reported." 

An  Indictment  against  tbe  C  B.  Oook  Com- 
pany for  a  nuisance  was  dismissed,  and  the 
commonweami  aK>eal8.  Reversed. 

W.  S.  Taylor,  Atty.  Gen.,  for  the  Common- 
wealth.   Blanton  &  Berry,  for  appellee. 

DU  RELLB,  J.  Tbe  facts  In  this  case  are 
the  same  as  those  in  the  case  of  Com.  t. 
O.  W.  Taylor  Co.  (this  day  decided)  43  S. 
W.  800,  except  that  the  offense  of  keepinit, 
maintaining,  sutferli^,  and  permitting  a 
nuisance  is  alleged  In  tbe  indictment  to  have 
been  committed  "on  tbe  day  of  Febru- 
ary, 1806,  and  before  the  finding  of  this  in- 
dictment" It  Is  objected  to  the  sufficiency 
of  this  Indictment  that  there  Is  no  averment 
that  the  offense  was  committed  within  12 
months  before  tbe  finding  of  tbe  Indlctmeut. 
This  court  has  recently  held.  In  the  case  of 
Stamper  v.  Com.  (Oct.  15,  IS^  42  S.  W.  915, 
that  the  averment  mentioned  was  unneces- 
sary, providing  the  date  oIl^Eed  for  the  com* 
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XDlBston  of  the  offense  was  wltbln  12  months 
before  the  finding  of  the  Indictment  It  was 
therefore  not  necessary  to  the  sufficiency  of 
the  Indictment  to  make  averments  showhig 
that  this  Indictment  was  a  continuation  of  a 
prerlons  prosecution  not  barred  by  the  stat- 
ate.  The  questloa  therefore  ailses,  whether 
the  plea  of  former  acquittal  Is  sufficient. 
That  plea  slmidy  avers  that  npcm  a  former 
Indictment  for  the  same  offense  a  Judgment 
was  rendered  reciting  that  the  defendant  bad 
demurred  to  the  Indictment;  that  the  demur- 
rer had  been  sustained,  and  the  indictment 
dismissed;  and  that  the  indictment  now  un- 
d«r  consideration  was  found  upon  the  same 
facts,  and  tor  the  same  offense,  charged  in 
the  one  to  which  the  demurrer  had  been 
sustained.  We  do  not  think  this  Is  a  suf- 
fldent  idea  In  bar.  The  pleadings  permitted 
to  a  defendant  In  a  criminal  proceeding  are 
a  demurrer,  a  plea  of  guilty,  a  plea  of  not 
guilty,  and  a  plea  of  former  acquittal  or 
conrtctlon.  Cr.  Code,  H  161-166.  A  plea 
that  a  demurrer  bad  been  sustained  to  a 
former  Indictment  for  the  same  offense  Is 
not  a  plea  of  f<Hrmer  acquittal,  unless  It  be 
further  jdeaded  that  the  indictment  contains 
matter  which  was  a  legal  defense  or  bar  to 
the  indictment.  This  does  not  ai^iear  In  this 
case.  The  original  Indictment  is  not  copied 
Into,  or  made  a  part  of,  the  plea  In  bar.  The 
demurrer  to  the  plea  in  bar  should  therefore 
have  been  sustained;  and  the  case  Is  re-, 
versed,  with  directions  to  set  aside  the  Judg- 
ment dismissing  the  Indictment,  and  for  fur- 
ther proceedings  consistent  with  this  opinion. 

BXOHANGE  BANE  OF  KENTUCKY  v. 
GILLISPIE'S  ASSIGNEE. 
(Qmrt  of  Appeals  of  Kentucky.    Nov.  24, 1897.) 

ATTACHIUST— LiBK  Prior  TO  IjBTT—ABSIdNMCXTB 

roa  Crkditobs. 
Undar  Civ.  Code,  |  212.  providing  that  "an 
attachment  binds  the  dtf  endant's  property  la  the 
county  which  might  be  seized  under  the  esecu< 
tfon  against  liim  from  the  time  of  the  delivery 
of  the  order  to  the  sheriff,  in  the  same  manner  as 
an  execution  would  bind  it;  and  the  lien  of  tlie 
plaintiff  Is  completed  upon  any  property  or  de- 
mand of  the  defendant  by  executing  ^e  order 
upon  it";  and  Ky.  St  fi  1660,  providine  that  "ao 
execution  binds  the  estate  of  the  defeodaDt  from 
the  time  it  is  delivered  to  the  proper  officer  to 
execute,* '^the  lien,  when  completea  by  levy,  re- 
lates back  to  the  time  when  the  writ  was  placed 
In  the  officer's  hands,  and  is  «ititled  to  priority 
over  an  Intervening  asaignment  for  the  benefit  of 
creditors. 

Appeal  from  circuit  court,  Montgomery 
county. 

"Not  to  be  officially  reported." 

Action  by  J.  G.  Gillisple's  assignee  against 
tbe  Exchange  Bank  of  Kentucky.  From  an 
•rder  sustaining  a  demurrer  to  defendant's 
answer.  It  appeals.  Reversed. 

A.  B.  White,  for  appellant  H.  B.  Prewitt, 
for  apitellee. 

PAYNTER,  J.    J.  C.  OlUlsple  was  unable 
to  pay  his  debts,  and  on  July  25,  18^  at  4 
43S.W.-a6 


o'clock  and  4S  minutes  a.  m.,  acknowledged 
and  filed  for  record  a  deed  of  assignment  of 
his  property  for  the  benefit  of  his  creditors. 
The  Exchange  Bank  of  Kentucky  was  one  of 
his  creditors,  and  on  July  24,  1893,  brought 
suit  in  the  Montgomery  circuit  court  on  its 
debt  against  J.  0.  GlUIspie,  and  obtained  or- 
ders of  attachment  On  July  25,  1893,  at  8 
o'clock  and  30  minutes  a.  m.,  the  order  of  at- 
tachment was  placed  in  the  hands  of  the 
sheriff  of  Bourbon  county,  to  be  levied  on  a 
certain  tract  of  land  which  belonged  to  J.  0. 
GUllspIe;  and,  at  8  o'clock  and  55  minutes  a. 
m.  of  that  day,  It  was  levied  on  the  land. 
The  attachment  was  sustained.  Tbe  sole 
questtan  In  tMs  case  Is  whether  the  attach- 
ment created  the  lien  upon  the  land  superior 
to  the  rights  of  the  creditors  for  whose  bene- 
fit the  assignment  was  made.  The  assignee 
elmply  takes  whatever  Interest  in  the  assign- 
ed estate  was  possessed  by  his  assignor.  If 
valid  liens  exist  upon  the  property  of  tbe  ae- 
Blgnor,  tbe  court,  hi  the  settlement  of  the  trust 
estate,  must  respect  such  liens,  as  they  cannot 
be  destroyed  without  the  consent  of  or  by 
some  act  of  tbe  holders  thereof.  The  order 
of  attachment  was  regularly  placed  in  tbe 
hands  of  the  proper  officer  to  be  executed. 

Section  212,  Civ.  Code  Prac,  reads  as  fol- 
lows: "An  attachment  binds  the  defendant's 
property,  in  the  county,  which  might  be  seiz- 
ed under  an  execution  against  Mm,  from  tbe 
time  of  the  delivery  of  the  order  to  the  sher- 
iff, in  the  same  manner  as  an  execution  would 
bind  It;  and  the  lien  of  the  plaintiff  Is  com- 
pleted upon  any  property  or  demand  of  tbe 
defendant  by  executing  the  order  upon  It  In 
the  manner  directed  in  this  article."  By  the 
plain  language  of  this  section,  the  defendant's 
property  is  bound  In  the  same  manner  as  an 
execution  would  bind  It,  from  the  time  of  the 
delivery  of  the  order  of  attachment  to  the 
sheriff.  By  section  1660,  Ky.  St,  an  execu- 
tion binds  the  estate  of  the  defendant  from 
the  time  tt  Is  delivered  to  the  proper  officer 
to  execute.  In  other  words,  a  Uen  Is  cre- 
ated on  tbe  property  when  the  execution  It 
placed  in  the  bands  of  the  proper  officer  to 
execute;  likewise  Is  an  order  of  attachment. 
Several  cases  could  be  cited  to  show  that  an 
execution  creates  a  lien  upon  the  defendant's 
prt^erty  when  tt  Is  placed  In  the  hands  of 
the  proper  officer  to  be  executed.  The  court 
has  beM  in  some  cases  that  an  execution  did 
not  create  a  lien  from  the  time  It  was  placed 
in  the  bands  of  the  officer,  because  the  plain- 
tiff had  directed  the  officer  not  to  execute  H. 
The  latter  qaestlon  arose  In  Blakley's  As- 
signee V.  Smith  (Ky.)  28  S.  W.  584.  It  ap- 
peared In  that  case  that  the  order  of  attach- 
ment was  placed  In  the  hands  of  the  officer, 
with  the  directions  not  to  execute  it  until 
furtlier  orders.  Following  tbe  line  of  declston 
with  reference  to  the  effect  of  such  directions 
as  to  executions,  the  court  held  that  the  at- 
tachment did  not  create  a  lien  upon  the  prop- 
erty until  the  officer  bad  been  directed  to  ex- 
ecute It   The  court  In  that  case.  In 
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holds,  bat  for  tlte  dlrecUoo  not  to  execute,  the 
oraer  of  attachment  would  hare  created  a 
lien  upon  the  property  from  the  time  it  was 
placed  In  the  hands  of  the  officer. 

Counsel  for  the  appellee  Inrltea  the  atten- 
tion of  the  conrt  to  the  latter  clause  of  sec- 
tion 212,  GlT.  Code  Prac,  wherein  It  Is  said 
that  the  Hen  Is  completed  executing  the  or- 
der in  the  manner  required  by  the  article  of 
the  Code  in  which  this  section  appears.  Of 
course.  If  the  order  of  attachment  was  return- 
ed without  being  levied,  It  might  be  said  that 
the  plaintiff  had  not  completed  his  right  to  a 
Hen  upon  the  estate  of  the  defendant  How- 
ever, when  the  levy  has  been  made  as  In  this 
case,  the  lien  attached,  when  the  order  was 
placed  in  the  hands  of  the  officer  to  execute. 
While  it  says  that  the  lien  ta  complete  when 
the  order  Is  executed,  still  the  effect  of  the 
order  was  to  bind  the  property  for  the  pay- 
ment of  the  debt  from  the  time  the  order  was 
placed  in  tbe  hands  of  the  officer.  The  court 
erred  In  sustaining  the  demurrer  to  the  an- 
swer of  the  appellant  The  Judgment  Is  re- 
versed, with  directions  that  the  conrt  set  aside 
the  order  snstalnhig  the  demurrer,  and  for 
proceedings  consietent  with  this  opinion. 


LYNN  V.  HAIiL. 

(Court  of  Appeals  of  Kentaeky.    Oct.  9.  1887.) 

Construction  or  W^ill— Anea-BoitiT  Childrbit 
Ikolui>bd  bt.  Dbvisb. 

1.  Under  a  wUl  devising  laod  to  P.,  tbe  wife 
of  testator's  son,  "and  her  cbildreo.''  cbildreo 
bom  to  P.  testator's  son,  after  testator's 
death,  take  per  capita  with  those  born  before 
his  death. 

2.  As  it  appears  from  the  will  that  testator's 
sou  was  then  livine,  and  it  does  not  appear  that 
he  has  since  died,  ne  is  presumed  to  be  the  fa- 
ther of  childreu  bom  to  P.  since  testator's  death. 

Appeal  from  circuit  court,  Pulaski  county. 

"To  be  officially  reported." 

Action  by  John  Uall  against  Henry  Shad- 
oan,  'Milton  6.  Lynn,  and  others.  Judgment 
for  plaintiff,  and  Miiton  G.  Lynn  appeals. 
Reversed. 

O.  H.  Waddle  and  Q.  W.  Shadoan.  for  ap- 
pellant 

PAVNTSSt.  J.  On  the  9th  of  July,  1866. 
James  Lynn  made  Uls  will.  On  the  14th  of 
August  ISt^  it  was  probated  in  the  Pulaski 
county  court.  The  clause  In  his  will  dispos- 
ing of  his  estate  Is  as  follows:  "I  give  to  my 
daughter-in-law,  Polly  Jane  I^ynn,  and  ha 
children,  wife  of  my  son  Joseph  Lynn,  my 
tract  of  land  on  Cllfty  creek,  Pulaski  coimty, 
Kentucky,  containing  one  hundred  aoes,  sold 
and  deeded  to  me  by  John  Lay,  the  same  on 
which  I  now  live,  in  consideration  for  the 
love  and  affection  I  have  for  her  and  In  con- 
sideration of  her  kindness  to  me  heretofore. 
I  have  heretofore  given  to  and  made  such 
provisions  for  my  other  cliildren  as  I  am 
able  to  do  for  them.   I  require  of  her  to  see 


that  I  am  buried  In  a  decent  and  Chrlstlso- 
like  manner  after  my  death."    It  wUl  be  ob- 
served that  he  devised  to  Polly  Jaae  Ljnn. 
wife  1^  his  son  Jos^h  Lynn,  and  Iwr  cfaU- 
dren,  a  certoto  tract  of  land.   It  appears 
from  the  language  used  In  the  will  thst  hia 
son  James  was  then  living,  and,  as  it  does 
not  appear  In  tbe  record  that  be  has  since 
died,  presumably  he  Is  Qie  tathu:  of  tbe  three 
children  hereafter  named  wno  wete  bom 
after  the  death  of  the  testator.   At  tbe  death 
of  the  testator,  Polly  Jane  Lynn  had  Bve 
children.   Afterwards  then  were  bom  to  ber 
three  children,  one  of  whom  was  the  appd- 
lant  Milton  O.  Lynn.    Tbe  court  below  Inter- 
preted the  will  so  as  to  give  the  land  to  tbe 
mother  and  the  five  children  who  were  living 
at  the  death  of  the  testator.   If  the  three 
children  bom  ntter  the  death  of  the  testator 
are  entitled  to  anything,  they  did  not  acquire 
It  by  Inheritance  or  by  any  provision  of  the 
statute,  as  the  fathw  was  Uving  at  the  death 
of  the  testator,  and  he  vras  excluded  by  tbe 
terms  of  the  will,  like  the  other  children,  frois 
participating  In  his  estate.    Nor  would  they 
any  way  have  taken  by  Inheritance  anything 
from  the  grandfather's  estate,  as  tbeir  father 
was  living  at  the  death  of  the  testator.  &i 
whatever  rights  the  children  have  in  the  land 
Is  by  virtue  of  tbe  will  of  their  grandfather. 
There  Is  nothing  in  the  record  which  indi- 
cates the  testator  had  any  reason  for  or  de- 
sire to  exclude  the  children  which  might  be 
*bom  to  Polly  Jane  I^nn  after  his  death  from 
taking  an  Interest  In  the  land.   They  were 
as  much  objects  of  his  bounty  and  B<^citode 
as  those  who  were  in  esse  at  tbe  time  of  bis 
death.   There  bemg  nothing  in  the  will  shoif- 
log  any  in^tktn  to  exclude  such  children 
from  participation  In  the  estate  devised,  we 
are  of  tbe  opinion  that  tbe  children  who  were 
bora  after  tbe  death  of  the  testator  take  per 
capita  with  those  who  were  bom  previous 
to  tbe  death  of  the  testator.   In  Williams  v. 
Duncan,  92  Ky.  1^,  17  S.  W.  330,  It  appeared 
that  tbe  testator  willed  certam  property  in- 
terests to  his  grandchildren.   Tbe  question 
arose  as  to  whether  the  grandchildren  who 
were  bora  after  tbe  death  of  the  testator 
participated   in  the  estate   devised.  Tbe 
court  held  that  they  did  not,  except  thos^ 
bom  within  the  period  of  gestation,  because 
tbe  will  manifested  a  purpose  to  exclude  them 
from  participation.   It  is  mferentlally  deter- 
mined In  that  case,  had  no  hitentlon  been 
manifested  by  the  provisions  of  the  will  to  ex- 
dude  them,  the  children  bora  after  the  period 
of  gestation  would  have  taken  tbe  same  as 
those  who  were  living  at  the  testator's  death. 
In  Webb  v.  Holmes,  3  B.  Mon.  404.  the  prop- 
erty was  deeded  to  a  mother  for  life,  and  the 
remainder  to  her  children.   The  court  held 
that  those  of  her  children  who  were  bom  after 
the  deed  acquh^d  the  same  interests  in  tbe 
property  as  those  who  were  bom  before.  The 
Judgment  Is  reversed  for  proceedings  con^t- 
ent  with  this  oplnhm. 
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FESCK  ft  SCHMIDT  LUMBER  CO.  t. 
MRHLKR  etaL' 

<OMirtatAppwiiof  KantockT.    Oct.  26, 1897.) 

Meruvica*  Lisn— Z<abob  PnvoanD  var  8u>- 
oomucToR— Pmiobitt  otbr  Attaohmbiit. 
Under  Kt.  SL  |  2467,  proTiding  that,  it  the 
Ubor  perfonned  or  ooaterius  taruisned  ■ball  not 
be  pertormed  or  fnniiihed  eontiaet  with  tite 
ite  owner,  but  Air  a  contnctor  ot  Boboontraetor, 
no  lien  aluJl  attach  tor  the  nme  "nnlen  notice 
in  wntins  be  siren  to  the  owner  that  a  lien  will 
be  claimed."  the  lien,  if  notice  be  given  within 
60  dare,  r^tes  back,  ae  ezprenlr  pnrided  as 
to  the  lien  ot  the  principal  contractor,  and  takes 
pncedeaee  of  intenoihis  Uess. 

Appesl  fKoD  dreiilt  cniit,  Jtftesm  omnity. 

■^Not  to  te  offldallr  reported." 

AeiKm  bj  Mdilor  ft  Bckstenkempar  sg^iut 
Btory  Hollkunp  and  othen.  Judgment  tot 
^UntUto.  and  ttw  Fenck  ft  Schmidt  Lnmbw 
Companyf  defendant,  appeals.  Affirmed. 

Charles  O.  Holsewede,  for  appellant  Lev- 
is N.  Dembitx,  for  appeUees. 

LEWIS,  a  J.  Chapter  T»,  Ky.  St,  the 
title  of  which  is  "Liens,"  goTerns  this  case, 
and,  according  to  section  2163,  being  part 
tbereof,  **a  person  who  performs  labor  or 
famishes  materials  In  the  erection,  altering 
or  repairing  a  house,  building  or  other  struc- 
tnre.  or  for  any  fixture  or  machlnery^  therein, 
or  for  the  excavation  of  cellars,  dstems, 
raolts,  wells,  or  for  the  Improvement,  In  any 
maimer,  of  real  estate  by  contract  with,  or  by 
the  written  consent  of,  the  owner,  shall  have 
a  lien  thereon,  and  upon  the  land  upon  which 
isid  Improvements  shall  have  been  made,  or 
on  any  interest  such  owner  has  In  the  same, 
to  secure  the  amount  thereof  with  costs;  and 
said  lien  on  the  lands  or  improvements  sliall 
tK  superior  to  any  mortgage  or  incumbrance 
created  snbsequeot  to  the  beghmlng  of  the 
labor  or  the  furnishing  of  the  materials;  and 
said  lien.  If  asserted  as  hereinafter  provided, 
lihall  relate  back  and  take  effect  from  the 
time  of  the  commencement  of  the  labor  or 
the  furnishing  of  the  materials."  But  It  Is 
provided  by  section  2467  that,  if  the  labor  per- 
formed or  materials  furnished  shall  not  be 
performed  or  furnished  by  contract  with  the 
ownn*,  but  for  a  contractor  or  subcontractor, 
DO  lien  shall  attach  for  the  same  unless  notice 
in  writing  be  given  to  the  owner  that  a  lien 
will  be  claimed;  and  in  such  case  It  shall  be 
the  duty  of  the  owner,  If  he,  at  the  time  of 
receiving  such  notice.  Is  Indebted  to  the  con- 
TTmctor  or  subcontractor  to  withhold  a  suffi- 
(imt  amount  to  satisfy  the  claim  of  the  par^ 
BO  notU^ing  bim,  provided  his  indebtedness 
be  caoa^  to  pay  the  same.  The  notice  re- 
qoired  by  that  section  was  Intended  to  pro- 
tect the  owner,  who  might,  without  It,  and  In 
;iniftrnw*  of  Hie  claim  of  a  subcontractor  or 
material  man,  pay  the  whole  amount  doe  to 
•he  prindpal  contractor.  Nevertheless  such 
lien,  thongh  not  actually  attaching  so  as  to 
Und  the  owner  until  the  required  notice  Is 
clTen.  has  a  potential  existence,  even  as  to 
him.  aad.  It  asserted  within  60  days,  like  the 

1  Vur  MidDion  on  rehearing,  see  43  S.  W.  766. 


lien  of  the  principal  contractor,  relates  back, 
and  takes  effect  from  the  time  of  the  com- 
mencement of  the  labor  or  the  furnishing  of 
the  materials,  so  as  to  exclude  and  take 
precedence  of  any  other  Hen  created  In  the 
meantime.  The  notice  was  given  by  the  ma- 
terial man  In  this  case  before  the  owner  had 
fully  paid  the  principal  contractor,  and  while 
he  was  still  Indebted  to  him.  Indeed,  the 
owner  does  not  contest  his  right  Nor  is  It 
contended  that  Qie  iiai  has  been  dissolved  by 
failure  of  the  appellee  to  file  Its  claim  In  the 
clerk's  office  within  60  days,  as  provided  in 
section  246&  But  the  question  presented  Is 
simply  whether  appellant,  a  general  creditor 
of  the  principal  contractor,  has,  by  attach- 
ment, acquired  a  lien  upon  the  fund  in  the 
owner's  hands  of  the  amount  due  to  the  prin- 
cipal contractor,  superior  to  that  of  appellee, 
who  furnished  materials  In  erection  of  the 
house.  We  think  not,  and  the  judgment  Is 
affirmed. 


CITY  OF  JtAYSVILLE  v.  WOOD  et  sL 
(Court  of  Appeals  of  Eentoeky.    Nor.  10, 1897.) 

DSDIOATIOM— Fob  RSLraiOUS  POBVOSBS— ClTT  AS 

TausTCK. 

1.  Where  on  a  plot  there  are  three  sooarea  set 
apart,  dealgnatea  "Public  Sqaare,"  '%emioary 
Square,"  and  "Bfeeting-Honse  Square,"  the  two 
latter  with  hut  an  alley  between  than,  and  sit- 
uated several  Mocks  from  the  fonnw,  tiie  dedica- 
tion of  the  "Meeting-House  Square"  will  be  held 
to  be  for  religious  purposes. 

2.  A  monicipal  corporation  cannot  hold  land 
la  trust  for  reugioaa  purposes. 

Appeal  from  drctdt  court.  Mason  county. 

"To  be  officially  reported." 

ActI<Hi  by  the  dty  of  MaysvIIle  against 
George  T.  Wood  and  others.  Judgment  for 
defendants.    Plaintiff  axq;>eals.  Affirmed. 

J.  N.  Kehoe  and  W.  H.  Wadsworth,  for  ai^ 
pellant    B.  L.  Worthlngton,  for  i^^tellees, 

WHITB,  J.  TbUM  actlw  was  begun  In  the 
circuit  court  ot  Mason  county  by  the  appel- 
lant, the  dty  of  MaysvlUe,  against  the  ap- 
pellees, George  T.  Wood  and  others,  by  which 
the  appellant  sought  to  adjudge  a  sale  the 
court's  commissioner,  made  undw  an  ex  parte 
proceeding  on  behalf  of  appellees.  Woods  and 
others,  declared  void,  and  a  nulUly,  and  to  en- 
join eald  appellees  fnmi  In  any  way  Interfer- 
ing with  a  certain  lot  of  ground  in  the  said 
city  of  MaysTlUe,  and  also  sought  to  perpet- 
uate said  ground  for  the  purposes  for  which 
same  had  been  dedicated  years  before.  The 
petition  states  that  In  the  year  1S18  one  Sam- 
uel January  owned  the  land  In  that  part  of 
the  cTty  of  MaysviUe,  and  laid  same  off  Into 
streets  and  alleys  and  lots,  and  sold  lots  ac- 
cording to  said  plat  and  had  same  recorded. 
The  place  was  th^  called  "Limestone,"  but 
was  not  an  Incorporated  town.  On  this  plat 
there  Is  a  lot  of  ground— the  land  here  In  con- 
test-marked "Meeting-House  Square."  This 
grotmd  was  nsrer  sold,  and  hasnever  been 
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built  npon.  Some  time  after  the  year  1818 
the  said  town  of  Limestone  was  Incorporated 
as  East  MaysvIUe,  and  in  1853  the  trustees  of 
said  town  of  East  MaysTlUe,  by  a  regular 
deed  of  conveyance,  executed  and  acknowl- 
edged, deeded  or  undertoolc  to  convey  to 
Shackelford.  Anderson,  and  Spencer,  as  trus- 
tees for  the  Christian  or  Reformed  Baptist 
Church,  and  to  their  successors  in  office,  this 
said  ground  known  as  "Meeting-House 
BQuare,"  providhig  that  said  trustees  should 
take  possesskm  of  same,  and  Inclose  and  im- 
prove same  In  conformity  to  the  true  spirit 
and  Intention  of  the  original  donor;  the  said 
deed  redting  that,  as  the  said  Samu^  Jan- 
uary and  his  wife  and  eight  otA  of  their  nine 
chUdren  were  or  had  been  members  of  the 
Christian  or  Reformed  Baptist  Church,  his 
charity— this  lot— should  be  occupied  by  the 
church  of  which  he  and  family  were  mem- 
bers. This  deed  was  duly  recorded  in  the 
clerk's  office  of  Mason  conn^.  The  petition 
also  alleges  that  afterwards  the  said  to>wn  of 
East  Maysrllle  became  a  part  of  the  city  of 
MaysTiUe,  and  was  such  part  at  the  Ollng  of 
said  petition.  The  petition  states  that  at  the 
September  term,  1881,  the  appdlees  Woods, 
Williams,  and  Hall,  acting  as  trustees  of  the 
religions  denominaticm  known  as  the  '^ays- 
vlUe  Christian  Church,"  by  an  ex  parte  pro- 
ceeding Bought  and  obtained  a  decree  of  the 
circuit  court  of  Mason  county  directing  a  sale 
of  this  lot  known  as  "Meeting-House  Square," 
and  that  under  said  decree  the  same  was  sold, 
and  was  bought  by  appellees  Kackley  and 
Trexel;  that  on  the  day  of  sale  the  said  pur- 
chasers were  notlAed  of  the  fact  that  this  ap- 
pellant objected  to  the  sale,  and  would  con- 
test the  titie  of  the  purchaser;  and  that,  on 
the  report  of  sale  being  filed  In  said  ex  parte 
proceeding,  this  appellant  appeared,  and  of- 
fered to  file  exceptions  to  the  confirmation  of 
the  sale,  but  the  court  refused  to  permit  same 
to  be  filed;  and  that  appellant  now  brings 
this  suit,  and  asks  that  said  sale  be  declared 
void,  and  that  said  lot  of  land  be  declared  a 
dedication  trom  said  Samuel  January  to  the 
use  of  the  public  to  be  used  for  the  sole  and 
only  purpose  of  erecting  thereon  a  house  or 
houses  of  religious  worship,  which  the  peti- 
tion alleges  was  the  object  and  intention  of 
said  donor.  The  circuit  court  sustained  a  de- 
murrer to  this  petition,  and  appellant,  by 
leave,  amended,  and  In  the  amendment  the 
•  only  change  made  is  that  it  Is  alleged  that 
said  lot  of  land  was  by  the  said  Samuel  Jan- 
uary dedicated  to  the  public  for  use  as  a 
place  of  public  resort  or  meetings  of  any  and 
all  legal  character,  and  that  the  appellant  had 
expended  large  sums  of  money  on  the  streets 
adjacent  to  said  property  In  grading  and 
beautifying  same.  To  this  amendment,  and 
the  petition  as  amended,  the  court  sustained 
a  demurrer,  and,  appellant  declining  to  {dead 
further,  the  petition  was  dismissed,  and  from 
that  action  of  the  court  this  appeal  la  prose- 
cuted. 

The  sole  questlai  to  be  determined  on  this 


appeal  is,  did  the  petition  of  appellant,  or  the 
same  as  amended,  present  a  cause  of  action 
in  appelant?  If  that  question  be  determined 
in  the  a^maUve,  the  Judgment  of  the  tdrcult 
court  should  be  reversed.  In  the  amended 
petition  filed  the  only  change  made  from  the 
original  is  the  allegation  that  the  city  of  Mays- 
vllle  had  Improved  the  streets  around  this 
"Meeting-House  Square,"  and  the  allegation 
that  in  the  dedication  made  by  Samuel  Jajiu- 
ary  the  said  donor  Intended  "that  said  dedi- 
cation was  made  for  public  meeting  purposes 
generally,  and  intended  as  a  place  of  public 
resortt  where  the  public  generally  had  a  right 
to  and  could  meet  and  transact  any  and  all 
matters  aJTecting  the  public  generally."  This 
amendment  only  states  the  conclusion  of  the 
pleader  as  to  the  intention  of  the  donor,  a» 
he  therein  pleads  the  dedication  by  the  ex- 
press words  of  the  plat,  and  makes  same  a 
part  thereof.  It  seems  to  us  that  this  conclu- 
sion is  not  warranted  by  the  plat,  which  Is 
the  mly  evidence  of  the  dedication.  On  this 
plat  there  are  three  squares  set  apart,  called 
resi>ectlvely  "Public  Square,"  "Seminary 
Square,"  and  "Meeting-House  Square,"  The 
two  latter  are  situated  adjacent,  with  an  al- 
ley only  between.  The  public  square  was 
some  squares  away,  and  it  seems  to  us  that 
the  only  meaning  that  could  be  attached  to 
the  words  "Meerting-House  Square"  Is  that 
given  to  same  In  the  original  petition;  I.  e. 
"for  religious  purposes,  and  with  a  view  of 
making  It  a  place  of  r^Iglous  instruction 
and  worship."  Now,  this  being  the  tnie 
meaning  and  intention  of  the  donor  In  mak- 
ing the  dedication,  can  the  appellant,  the  city 
of  Maysville,  maintain  this  action?  The  ques- 
tion Is  not  whether  a  lot  may  be  dedicated 
for  a  church  lot  or  for  religious  purposes,— 
for  it  is  now  weU  settied  that  it  can,— but 
whether  a  lot  dedicated  for  religious  or  church 
purposes  can  be  under  the  control  of  the  mu- 
nicipal government,  or  whether  the  mimlcl- 
pallty  can  hold  the  titie  as  trustee  for  the 
public  BO  as  to  maintain  an  action  for  Its  pres- 
ervation. In  DHL  Mtm.  Corp.  §  573,  the  prin- 
ciple Ib  stated,  thus:  "Municipal  corporations 
cannot,  for  the  same  reasons  applicable  to  or- 
dinary ciMporations  a^regate,  hold  lands  in 
trust  for  any  object  or  matter  foreign  to  the 
purpose  for  whldi  they  are  created,  and  In 
which  they  have  no  interest"  To  this  princi- 
ple we  assent,  and  hold  that  municipal  corpo- 
rations cannot  hold  land  In  trust  for  religious 
purposes.  It  Is  dear  that  since  the  estab- 
lishment of  this  govmunent  it  has  always- 
been  the  Intention  of  its  citizens  to  entirely 
separate  church  and  states  In  all  our  consU- 
tntions  such  an  intentitm  Is  cleariy  exiH-essed,. 
and  in  the  light  of  this  history  it  is  manifest 
that  at  no  time  was  any  municipal  corpora- 
tion ever  organized  In  this  state  with  any 
power  or  authority  in  matters  affecting  reli- 
gious worship.  We  have  said  that  land  may 
be  dedicated  for  church  or  r^Iglons  purposes, 
but  in  no  event  can  this  dedlcatiCMi  be  to  a 
municipal  corporation  at  tnutee.   Hie  doty 
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of  the  corporation  In  regard  to  church  prop-  | 
erty  or  reUglons  worship  Is  to  guaranty  the  | 
eltlaen  hlg  prop^ty  or  religious  rights,  and 
the  free  enjoyment  of  same.  As  the  appel- 
lant, the  city  of  MaysTllle,  has  no  right  of 
property  In  the  lot  In  question,— all  of  which 
appears  from  the  petition,— we  are  of  opinion 
that  the  court  did  not  err  In  sustaining  the 
Aemmven,  and  In  dismissing  the  action,  and 
the  same  Is  affirmed. 


BRASHBABS  t.  YSNTEBS  et  al. 
(Court  of  Appeals  of  Sentadcy.   Not.  19. 1897.) 
Appeal— Cbrtifioatb  to  Tbaksobipt  —  Suvn- 

CIBVCT — DiSMISSlU 

1.  Under  Giv.  Code,  I  7S7,  subsee.  12,  provid- 
ing tbst,  at  tba  doM  of  the  transcript,  the  detk 
shall  certify  that  It  contra  a  **tnie  and  com- 
plete" csmr  of  tbe  reomd,  a  cutiflcate  that  it  is 
a  copy,  'un  ■obstancc."  of  the  record,  is  Insoffl- 
cient. 

2.  An  appeal  win  be  dismissed  where  aivel- 
lant  fftlls  to  file  brief  20  dayi  before  the  date  of  i 
■ntnnisaion,  as  required  by  the  roles. 

Appeal  from  clrcntt  comrt,  Letcher  county.  \ 

"Not  to  be  offldally  reported."  I 

Action  betweoi  Robert  O.  Brashears  and  G.  I 

iC  Tenters  and  others.   From  the  Judgment,  i 

Brasbears  ai^teals.  Dfaaulssed.  | 

H.  O.  Brashears,  in  pro.  per.  John  L.  Scott  . 
A  Son,  for  appellees. 

■WHITE,  J.  The  record  In  this  case  Is  very 
Imperfect,  there  appearing  many  Irregulari- 
ties,—seeming  statements  of  what  happened, 
instead  of  a  copy  of  the  record.  The  certif- 
icate of  the  clerk  to  the  same  reads:  "*  *  * 
Do  hereby  certify  that  the  foregoing  is  a 
true  copy.  In  substance,  of  the  records  In  this 
office,  made  In  the  action,"  etc.  Subsection 
12  of  section  737  of  the  Civil  Code  provides: 
"At  the  close  of  the  transcript,  the  clerk  shall 
certify,  in  substance,  that  It  contains  a  true 
and  comirtete  copy  of  the  record,  or  of  such 
parts  thereof  as  he  may  be  required  to  copy, 
according  to  the  truth,"  etc.  But  in  the  cer- 
tificate here  the  derk  certifies  that  the  tran- 
script is  a  copy,  "In  substance,"  of  the  record. 
We  don't  feel  authorized  to  try  a  ease  on  a 
transcript  which,  In  the  opinion  of  the  clerk. 
Is  "In  substance"  a  true  copy  of  the  record. 
The  Code  provides  for  a  true  copy  of  the  rec- 
ord. Such  does  not  appear  In  this  case.  The 
record  Is  condemned.  Appellant  has  totally 
disregarded  rule  3  of  this  court,  and  has  failed 
to  file  brief  20  days  before  the  date  of  sub- 
mission. In  view  of  these  seTeral  defects, 
the  appeal  la  dismissed. 


GOUGH  T.  CLIFTON  LAND  00. 
ff>rart  Of  Appeals  of  Kentucky.    Nor.  19, 1887.) 

WlLLS—CoHSTaCCTlOS— VaSTED  REUA1XDBR3. 

A  clause  of  a  will  provided  that  the  por- 
tions of  the  estate  devised  to  childless  sisters,  if 
they  died  before  testator^  shoold  go  to  other 
Iwothers  and  sisters;  and  by  another  clause  such 
portions  were  given  only  for  the  lives  of  the 
childless  risters,  and  at  tiieir  death  were  to  be 


divided  among  the  brothers  and  sisters  liaviag 
children.  'Ilad,  that  anch  brothers  and  Bister* 
took  a  vested  interest  in  mnalnder  In  said  por- 
tions. 

Ai^»eal  from  dmilt  court,  Jefferaoa  coun^. 

"Not  to  be  officially  reported." 

Action  by  the  Clifton  Land  Company 
against  R.  W.  Gough.  PVom  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Morton  v.  Joyes,  for  appellant  W.  A.  Kin- 
ney and  James  P.  Gregory,  for  appellee. 

LEWIS,  C-  J.  Appellee,  a  corporation, 
brought  this  action  to  recover  the  past-due 
purchase  price  of  19  aaes  of  land  sold  to  ap- 
pellant; and  the  only  qneatlon  raised  in  the 
answer,  to  which  a  general  demurrer  was 
by  the  lower  court  sustained,  Is  whether  It 
Is  able  to  make  a  good  title.  The  immediate 
vendor  of  appellee  was  H.  P.  Speed,  devisee 
of  bis  father,  James  Speed,  who  was  .one 
of  the  brothers  and  devisees  of  Joshua  F. 
Speed,  whose  title  Is  conceded.  By  allot- 
ment and  deed  of  partition,  nuide  In  accord- 
ance with  the  will  of  Joshua  F.  Speed,  Mary 
L.  Speed,  one  of  bis  sisters  and  devisees,  ac- 
quired a  life  estate  in  the  parcel  of  land  in 
question,  and  at  her  death  in  another  divi- 
sion It  was  allotted  and  conveyed  to  James 
Speed.  Therefore,  if  he  took  under  the  will 
of  bis  brother  an  undivided  interest  in  re- 
mainder vested  In  the  real  property  devised 
to  Mary  L.  Speed  for  life,  appellee  has  and 
can  make  to  appellant  a  good  titie.  The  only 
portions  of  that  will  necessary  to  consider 
are  clauses  8  and  10,  as  follows:  "Should  any 
of  my  childless  sisters  die  before  I  do,  then 
their  portions  of  my  estate  shall  be  equally 
divided  between  my  other  brothers  and  sis- 
ters. Should  any  of  my  said  brothers  and 
sisters  who  have  children  die  before  I  do, 
then  their  children  shall  take  the  portion  of 
my  estate  to  which  their  parents  would  have 
been  entitled  to  under  this  will.  And  in  case 
my  sister  Peachy  W.  Peay  should  die  before 
I  do,  then  that  portion  of  my  estate  which 
would  go  to  her  son,  George  W.  Peay,  shall 
go  to  his  children  by  his  wife,  Ella  E.,  who 
is  now  residing  in  Louisville."  "The  shares 
of  my  estate  given  to  my  sisters  Mary  L. 
Speed,  Kllza  J.  Speed,  and  Lucy  F.  Breckin- 
ridge are  given  only  to  such  of  them  as  sur- 
vive me,  and  then  only  for  their  respective 
lives,  they  each  tieing  childless,  and  to  re- 
main in  the  hands  of  my  executor  or  execu- 
tors In  trust,  each  sister  to  have  the  Income 
of  profit  from  her  share  paid  to  her  as  she 
may  need  it.  At  the  death  of  each  of  sold 
three  sisters  who  may  survive  me,  the  share 
of  my  estate  so  held  In  trust  for  her  shall 
be  divided  among  my  brothers  and  sisters 
having  children,  the  children  of  any  who  may 
be  dead  taking  the  shares  that  their  parents 
would  take,  except  in  the  case  of  George  W. 
Peay,  whose  portion  shall  go  as  provided  In 
the  eighth  clause  of  this  will."  In  the  case 
of  Kean  v.  Tllford,  81  Ky.  600,  construcUon 
of  the  two  clauses  of  Joshua  F.  Speed's  will 
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was  Incidentally,  and  we  think  necessarily,  In- 
Tolved;  and,  tbongb  tbe  subject  was  not  ex- 
tensively discussed,  It  was  expressly  decided 
that  tbe  interest  of  the  brothers  and  sisters 
of  the  testator,  Including  James  Speed,  took 
a  Tested  interest  In  remainder  of  the  portion 
of  his  estate  devised  for  life  to  the  three 
childless  sisters.  We  think  the  decision  In. 
that  case,  based  open  the  well-established 
rule  that  "the  present  capacity  of  taking  ef- 
fect In  possession,  if  the  possession  were  to 
become  vacant,  distinguishes  a  vested  from  a 
contingent  remainder."  contiola  Oils  case. 
Judgment  affirmed. 


WALKER  et  aL  v.  DATIS  at  aL 
(Cbiirtof  AppeaUof  Emtueky.   Nor.  84, 1897.) 
Xnsqltimt  IfoaTQAaoB— PanoMrTiom— PnrBB- 

■nUL  Act— ObXBRU.  ASbiBNUNT 
FOR  CkBDITORS. 

1.  Where  the  mortgagor,  as  a  oian  of  fair  jadg- 
ment,  must  have  known  tiiat  be  was  insMVOnt 
when  be  executed  a  mortgage  to  secure  an  ex- 
isting debt,  the  presumption  Is  Oiat  the  act  was 
dengned  to  be  preferential. 

2.  At  the  time  a  mortgage  was  executed  to  se- 
cure an  existing  debt,  the  mortgagor  knew  iBa.t 
his  propntT  would  not  cover  his  liabilitieB  if  put 
on  uie  market,  but  trusted  to  the  future  for  favor- 
able conditions  which  would  enable  him  to  tide 
over  bis  affairs.  His  hopes  were  not  reaHzed, 
and  the  mortgage,  if  sustained,  would  have  re- 
sulted in  preferring  tbe  mortgagee,  to  the  exclu- 
sion of  otoer  creditors.  Htld,  that  the  mortgage 
was  within  Act  1866,  providing  that  a  preferen- 
tial act  in  contenqiiatioa  of  msolvency  should 
opeiKte  as  an  aarignment  ot  all  nonexempt  prop- 
erty for  the  benefit  of  creditors. 

^ipeal  from  circuit  coort,  Mason  county. 

"Not  to  be  offidally  reported." 

Actkm  by  the  Orm  of  Walker  A  Sengstak 
against  James  Davis  and  others.  From  a 
judgment  In  favor  of  defendants,  piaintHTB 
appeal.  Affirmed. 

W.  H.  Wadsworth  and  O'Hara  &  Rouse,  fbr 
appeUants.  B.  U  Worthlngton  and  Qarrett  S. 
Wall,  for  appdlee  Davis*  admlnlstratiMr.  A. 
M.  Ciocbran.  for  appdleee  Feltman  &  Power. 

PAYNTER,  J.  The  question  in  this  case  is 
whether  tbe  mortgage  which  James  Davis  ex- 
ecuted September  25,  1890,  for  $16,229.92.  to 
tbe  ai^llants.  Walker  &  Sengstak,  was  a 
pr^erentlal  act  In  contemplation  of  Insol- 
vency. The  mortgage  was  executed  to  se- 
cure a  pre-existing  debt  On  tbe  Ist  of  Oc- 
tober, following  the  execution  of  the  mort- 
gage, Davis  made  an  assignment  for  the  bene- 
fit of  all  his  creditors.  This  court  baa  uni- 
formly held,  in  construing  the  statute  of 
1856— First,  that  tbe  act  must  be  in  contem- 
plation of  Insolvency;  lecond,  that  It  was 
designed  to  prefer  one  or  more  creditors,  to 
the  exclusion,  In  whole  or  part,  of  others. 
Hampton  v.  Morils,  2  Hetc.  (Ky.)  336.  Tbe 
opinions  of  this  court  delivered  since  the  2 
Mete,  case  have,  without  exception,  as  tar 
as  we  are  aware,  foUoved  the  doctrine  enun- 
ciated In  that  case.  This  court  has  held  that 
a  design  to  prefer  will  be  inferred  from  a  pay- 


ment to  a  creditor  by  an  Insolvent  debtor. 
Talboot  V,  Bwalt  (Ky.)  7  a  W.  630.  It  was 
ruled  In  Grimes  v.  Grimes,  86  Ky.  511,  6  S. 
W.  333,  that  when  an  insolvent  debtor  makes 
a  transfer  or  payment  to  one  of  his  creditors, 
with  a  Imowledge  that  he  Is  insolvent,  the  de- 
sign to  prefer  will  be  presumed,  and  the  act  of 
the  debtor  will  operate  as  an  assignment  for 
the  ben^t  of  all  his  creditors,  unless  tbe  dr- 
cnmstances  of  tbe  transaction  show  tbat 
there  was  no  motive  to  j^fer.  Tbe  circum- 
stances attending  the  act  claimed  to  be  prefer- 
ential may  repel  the  presumption  that  the 
debtor's  design  was  to  prefer  one  creditor  to 
the  exclusion  of  others.  To  tbe  same  effect 
are  the  cases  of  Heldrlch  v.  SOva.  89  Ky.  427, 
12  S.  W.  770;  McAfee  v.  Bland  (Ky.)  11  S. 
W.  439;  and  Hoffman  v.  Bmnga,  83  Ky.  400. 
There  Is  bat  one  condnslon  to  be  reached 
from  this  record,  and  that  ta  tbat  Davis  vnis 
Insolrent  wh^  be  executed  tbe  mortgage  to 
Walker  &  Sengstak;  and,  crediting  Davis  as 
being  a  man  of  fair  Judgment,  be  could  not 
have  Called  to  know  at  that  time  that  be  was 
insolvent.  From  the  fact  that  he  was  insol- 
vent, and  must  have  known  it,  the  presump- 
tion follows  tbat  tbe  execution  of  the  mort- 
gage to  Walker  &  Sengstak  was  to  prefer 
them,  to  tbe  exdudon  of  his  other  creditors. 

The  only  question  remaining  Is  whether  tbe 
circumstances  attending  the  execution  of  the 
mortgage  to  Walker  &  Sengstak  repel  tbe 
presumption  that  the  act  was  designed  to  be 
preferential.  This  must  always  t>e  determin- 
ed by  the  peculiar  facts  of  eadi  case.  In  Tal- 
boot V.  Ewalt,  supra,  Levis  v.  Zinn.  93  Ky. 
628,  20  S.  W.  loee.  and  Mcanre  v.  Clark 
(Ky.)  24  S.  W.  434.  the  court  held  that  the 
acts  of  the  debtors  were  not  preferential,  nn- 
der  the  statute.  In  Grimes  v.  Grimes,  supra, 
McKee  V.  Scobee,  80  Ky.  124,  and  Baker  v. 
Klnnalrd,  91  Ky.  5,  21  S.  W.  237.  tbe  court 
held  that  the  acts  of  whldi  complaints 
were  made  w^  preferential,  and  operated  as 
assignments  of  the  debtors'  property  tor  tbe 
benefit  of  their  creditors.  An  examination  of 
tbe  cases  that  we  bare  dted  shows  tbat  each 
case  turned  upon  tbe  particular  tacta  sur- 
rounding tbe  transactktn.  At  and  before  tbe 
time  tbe  mortage  was  executed,  Davis'  cred- 
itors were  pressing  blm  for  a  settlement  of 
their  claims.  He  owed  seroal  thonwiDd  dol- 
lars more  than  his  property  would  pay  If  It 
were  placed  vQoa  tbe  market  Walker  St 
Sengstak  had  threatened  to  sue  him  unless  be 
either  paid  bis  debt  or  secured  It  1^  mort- 
gage. Davis  knew  the  dangw  to  his  busi- 
ness affairs  If  be  were  sued  upon  a  claim  so 
large  as  that  of  the  mwtgagees.  He  knew 
that  his  tobacco,  upon  which  he  relied  Cor 
money  to  meet  the  demands  of  his  urgent 
creditors,  was  worth  but  little  at  tbat  time, 
compared  to  its  previous  prlc&  Davis  tes- 
tified tbat  he  did  not  have  suffldent  property 
at  the  time  the  mor^sage  was  executed  to  pay 
his  liabilities,  If  It  was  put  upon  tbe  markeL 
He  was  asked  why  he  gave  tbe  mortgage. 
His  answer  was,  "Well,  I  was  In  hopes  that 
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times  would  get  better,  and  I  could  aeHl  the 
tobacco  for  more  money,  and  I  could  make 
some  flblft  to  hedge  over."  Davis'  testimony 
deai^y  shows  that  he  was  trusting  to  the  fu- 
ture for  favorable  conditions  to  arise  which 
would  enable  blm  to  pay  his  liabilities,  but 
necessarily  knew,  !f  his  hopes  were  not  realis- 
ed, that  the  giving  of  the  mortgage  to  the  ap- 
pellants would  result  In  their  being  preferred, 
to  the  exclusion.  In  part,  of  bla  other  cred- 
itors. Hte  purpose  was  to  tide  over  his 
financial  difficulties,  with  the  bare  hope  that 
conditions  would  change,  and  thus  enable  him 
to  meet  hla  liabilities,  which  alone  would  pre- 
Tent  the  mortgage  from  operating  as  a  pref- 
erential act  XOiowlng  as  he  did  that  bts  act 
would  result  In  preferring  the  appellants,  to 
the  exclusion.  In  part,  of  his  other  creditors, 
unless  the  hoped-for  conditions  arose,  it  must 
be  held  that  his  act  was  preferential,  under 
the  statute,  and  operated  as  an  assignment  of 
all  of  his  {VDperty  not  exempt  from  execatlon, 
for  the  benefit  of  hie  creditors.  The  hope  that 
Davis  may  have  bad  that  a  favorable  turn 
might  come,  that  would  avert  the  threatened 
finandal  mln,  does  not  change  the  quality 
and  the  effect  of  the  act  While  the  facts  of 
the  case  are  somewhat  dlfTerent  from  those  of 
Hoffman  v.  Bnmgs,  still  we  think  tbat  case 
sostains  the  conclusion  we  have  reached  In 
thia  one.   Hie  Judgment  Is  affirmed. 


BANK  OF  KDNTUCST  T.  BONNIE  at  al. 
(Ckmrt  of  Appeals  of  Kentucky.   Dee.  2. 1887.) 
Baku  —  STOcxBOLuaB  as  Dbbtor  —  Chahtbr 

LiBR— HTPOTBKC&TlOir  OF  BTOCK  TO  TaiKIl  PER- 
SON—SCBSEQORST  DiscocMTS  BT  Baux— Fkiou- 
iTT  or  LiRMS. 

1.  A  bank  charter  provided  tbat  tiie  shares  of 
capital  stock  should  be  penonal  estate,  and  trana- 

ferable,  bat  that  the  corporation  should  hold  a 
lien  OD  the  shares  of  any  stockholder  "who  may 
be  Indebted  to  it,"  and  the  stock  idiould  not  tie 
transferred  untU  sudi  debt  was  paid.  A.  stock- 
holder was  indebted  to  the  bank,  but  afterwards 
made  a  note  to  another  creditor,  and  pledged  the 
stock  as  collateral  secnrit?.  The  debtor  became 
insolvent,  and,  to  give  a  third  creditor  the  ad- 
vantage of  its  charter  lien,  the  bank  gratuitoualy 
advised  such  creditor  to  have  the  notes  held  by 
him  discounted  by  the  bank,  knowing  of  the 
prior  hypotbecadoD  of  the  stock,  field  that,  as 
against  the  notes  discounted  by  the  bank  after 
the  hypotbecatioD  of  the  stodi,  the  pledgee  had  a 
prior  lien  on  the  stock. 

2.  Within  the  charter,  the  stockholder  was  in- 
debted to  tile  bank,  though  only  an  indorser  of  a 
note  on  whidt  the  bank  bad  not  proceeded 
against  the  maker. 

Appeal  from  circuit  court  Jefferson  conn^. 

"To  be  officially  reported." 

Action  by  the  Bank  of  Commerce  f^lnst 
tbe  New  Albany  Rail-Mill  Company  and  oth- 
ers, and  the  Bank  of  Kentucky,  which  In  Its 
answer  made  a  cross  petition  against  C.  W. 
De  Pauw  and  Bonnie  Bros.  Prom  a  Judg- 
ment In  favor  of  plaintiff,  enforcing  a  prior 
lien  against  certain  bonk  stock  held  by  the 
Bank  of  Kentucky  as  collateral  security,  the 
Bank  of  KentoclQr  appeals.  Reversed. 


Humphrey  &  Davie,  for  appellant  Hdm 
&  Bruce  and  Dodd  &  Dodd.  for  appellees. 

LEWIS,  C.  J.  This  action  was  brought  by 
Bank  of  Comm»x;e,  of  Louisville,  Ky., 
against  New  Albany  Ball-Mill  Company,  the 
Premier  Steel  Company,  C.  W.  De  Pauw,  the 
Union  Trust  Company  of  Indianapolis,  as- 
signee of  C.  W.  De  Pauw,  all  nonresidents, 
and  the  Bank  of  Kratucky,  to  enforce  a  lien 
and  subject  collaterals  to  pay  three  promis- 
sory notes.  The  first  tor  $10,000,  was  March 
2G,  1883,  by  the  New  Albany  Ball-MIU  Com- 
pany, executed  and  made  negotiable  and  pay- 
able four  months  after  date  at  the  New  Al- 
bany Bank,  to  C.  W.  De  Pauw  or  order,  who 
Indorsed  and  had  it  discounted  by  the  Bank 
of  Commerce.  The  second  and  third,  eacb 
for  110,000,  w««  April  20,  1893,  at  Indian- 
apolis. Ind.,  by  the  Premier  Steel  Company, 
executed  and  made  negotiable  and  payable 
at  the  New  Albany  National  Bank,  one  30, 
the  other  90,  days  after  date,  to  C.  W.  De 
Pauw  or  ord«-;  by  him  Indorsed  to  Bonnie 
Bros.,  a  firm  doing  business  in  Louisville; 
and,  as  alleged.  Indorsed  by  them,  and  dls- 
cotmted  by  the  Bank  of  Oommorce.  There 
waa  in  the  lower  court  no  contest  about  any 
collaterals  except  90  shares  of  capital  stock 
of  the  Bank  of  Commerce,  owned  by  C.  W. 
De  Pauw,  and  supposed  to  be  worth  about 
(15,000,  upon  which  it  asserted  and  was  ad- 
Judged  to  have  a  superior  lien  tor  the  three 
debts.  In  the  answer  of  the  Bank  of  Ken- 
tucky, made  a  cross  petition  against  C.  W.  De 
Pauw  and  Bonnie  Bros.,  these  promissory 
notes,  executed  to  and  held  by  It  are  set  up, 
and  the  same  bank  stock  asked  to  be  applied 
to  pay  amount  due  of  them.  The  first  for 
(10,000,  dated  January  IS,  1898,  payable  four 
months  after  date,  and  the  second,  tor  $15,- 
000,  dated  April  22,  1803,  payable  30  days 
after  dale,  were  executed  Jointly  by  the  Pre- 
mier Steel  Company  and  C.W.De  Pauw.  The 
third,  for  $25,177.90.  waa,  June  29.  1898,  exe- 
cuted by  C.  W.  De  Pauw  alone;  and  it  con- 
tains a  redtal  that  there  were  deposited  wiUt 
tbe  Bank  of  Kentucky,  as  collateral  security 
for  the  two  notes  first  mentioned,  said  90 
shares  of  the  Bank  of  Commerce  stock,  SO 
sharee  of  tbe  Indianapolis  National  Bank 
stock,  and  20  bonds  of  the  De  Pauw  Plate- 
Glass  Company.  But  though  that  note  com- 
prises the  sum  of  principal  and  accumulated 
interest  of  the  other  two,  they  were  retained; 
and,  though  the  90  shares  of  bank  stock  were 
stipulated  to  be  then  deposited  as  security 
for  the  third  note,  the  answer  contains  an 
averment,  supported  by  evidence,  that  a  cer- 
tificate of  that  stock  duly  issued  bad  In  fact 
been  previously  assigned  and  delivered  by 
De  Pauw  to  the  Bank  of  Kentucky,  as  secur- 
ity for  tbe  two  preceding  notes. 

Whatever  lien  the  Bank  of  Commerce  may 
have  upon  shares  of  Its  capital  stock  owned 
by  a  debtor  is  purely  statutory,  and  exists  in 
virtue  of  section  6  of  Its  charter,  as  follows: 
"Tbe  sharei  of  coital  stock  shall  t>e  personal 
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estate  and  transferable  on  books  of  the  cor- 
poration according  to  Its  by-laws.  But  the 
corporation  shall  hold  a  lien  on  the  shares  of 
any  stockholder  who  may  be  indebted  to  It. 
Sach  shares  shall  not  be  transferred  wlthont 
the  cons^t  of  the  president  and  directors  un- 
til such  debt  shall  be  pedd,  or  discharged." 
The  note  for  $10,000.  executed  March  25. 1893, 
by  New  Albany  Bail-MiU  Company  to  De 
Pauw.  appears  to  have  been  Indorsed  by  him 
directly  to,  and  discounted  In  due  course  of 
business  by,  the  Bank  of  Commerce,  before 
the  Bank  of  Kentucky  had  acquired,  by  trans- 
fer of  the  certificate  from  him,  any  lien  upon 
or  dalm  to  the  90  shares  of  stock.  And  as 
the  paper  Is,  by  the  law  of  Indiana,  where  It 
was  executed  and  presumed  indorsed,  placed 
upon  footing  of  bills  of  exchange,  and  accord- 
ing to  the  doctrine  of  Stevens  v.  Gregg.  89 
Ky.  461,  12  S.  W.  775,  to  be  so  treated  by 
courts  of  this  state,  De  Pauw  became,  when 
he  Indorsed,  and  it  was  discounted  by  the 
Bank  of  Commerce,  indebted  to  that  bank, 
in  the  meaning  of  the  section  quoted,  and  lia- 
ble to  suit  on  the  note,  even  without  previous 
abotfUre  proceeding  against  the  maker  of  it. 
In  our  opinion.  therefcH%,  the  Bank  of  Com- 
merce certainly  has  prior  right  In  the  present 
action  to  subject  so  much  of  said  bank  stock 
as  may  be  required  to  pay  that  note.  So,  the 
question  left  for  detwmlnatlon  is  whether 
the  residue  of  proceeds  of  the  90  shares  of 
bank  stock,  If  any,  shall  be  applied  towards 
paying  the  two  notes  Indorsed  by  Bonnie 
Bros,  to  the  Bank  of  Commerce,  or  the  debts 
of  the  Bank  <tf  Kentucky. 

The  certificate  of  stock  was  transferred 
De  Panw  to  the  Bank  of  Kentucky,  Sator^ 
day,  May  6,  1883,  as  security  for  the  two 
notes,  of  910,000  and  91B.000,  executed  by  the 
Premlw  Min  Company  and  himself.  But  the 
two  notes,  tot  $10,000  each,  executed  by  the 
Premier  Steel  Company  to  De  Pauw,  and  In- 
dorsed by  him  to  Bonnie  Bros.,  were  not  dis- 
counted the  Bank  of  Commerce  until  Mon- 
day, May  8.  1883.  Nerertheless,  If  the  lat- 
ter  transaction  was  bona  fide,  occurred  In  due 
coarse  of  bnslness,  and  was  for  tbe  benefit 
of  the  Bank  of  Oommerce,  Its  lien,  we  think, 
covers  also  the  otiier  two  notes.  Bnt  the 
Bank  of  Kentucky  acquired,  by  transfw  to  It 
of  the  certificate,  an  equitable  Interest  In  or 
dalm  to  the  bank  itock,  whlcb  then  prevailed 
against  that  of  any  other  creditor  of  De  Pauw, 
except  tbe  Bank  of  Oonunerce,  and  was  snbor- 
dlnate  to  Its  lien  oialy  while  the  first  mm- 
tloned  note  remained  unpaid;  and  such  right 
was  not  impaired  notice  given  by  De  Pauw 
at  time  of  the  transfer  of  hie  Indebtedness  to 
the  Bank  of  Commerce.  Therefore,  If  the 
two  notea  held  by  Bonnie  Bros,  were  sub- 
sequently discounted  by  the  Bank  of  Com- 
merce for  the  puiiKwe  of  giving  them  tbe 
benefit  of  its  charter  Hen,  and  resulting  ad- 
vantage or  preference  over  uiother  creditor 
of  De  Panw,  or  Innocent  purchaser  of  tbe 
stock,  wblch  they  conld  not  have  otberwtae 
obtahied,  then  the  transaction  was  an  un- 


lawful use  of  the  charter  Hen,  gratuttoasly 
and  only  for  special  purposes  given  by  tbe 
legislature.  The  rule  applicable  here  Is  thus 
stated  in  Oook,  Stock  &  S.  I  528:  "The  right 
of  a  corporation  to  a  Hen  on  the  stock  of  Its 
shareholders  as  security  for  the  paymoit  of 
their  debts  to  the  corporation  Is  a  right  to  be 
enforced  only  by  the  corporation,  and  exclu- 
sively for  its  own  benefit  AccordUigly,  It  is 
held  that  the  corporation  cannot  become  tbe 
assignee  of  the  claim  of  some  third  person 
against  one  of  its  shareholders  In  order  to  en- 
force payment  of  that  claim  for  tbe  bokefit  of 
the  third  person  by  a  recourse  to  the  corporate 
lien  on  the  sharebolders*  stock."  Two  cases 
are  cited  In  support  of  the  text:  White's 
Bank  of  Buffalo  v.  Toledo  F.  &  M.  Ins.  Co., 
12  Ohio  St.  601,  and  Bank  v.  Smalley,  2  Cow. 
770,  one  of  them  being  essentially  like  this 
case.  But.  if  there  was  no  authority  to  sup- 
port it,  we  should  not  hesitate  to  adopt  and 
apply  the  doctrine  stated,  because  It  la  not 
only  just,  but  accords  with  the  Intent  and 
meaning  of  the  statute,  which  conferred  upon 
the  Bank  of  Commerce  the  right  of  Hen  to 
be  legitimately  used  for  Its  own  benefit  and 
protection,  not  to  wrong  or  overreach  others. 

That  tbe  two  notes  held  by  Bonnie  Bros, 
were  discounted  by  the  Bank  of  Commerce,  if 
at  all,  for  their  benefit,  and  not  Its  own,  and 
the  president  of  that  bank  at  the  time  knew 
or  had  reasonable  groxmds  to  believe  tbe  00 
shares  of  stock  had  already  gone  Into  hands 
of  an  Innocent  purchaser  or  another  creditor 
of  De  Pauw.  are  facta  folly  established  by 
the  evidence.  It  appears  that  De  Pauw  waa 
president  of  the  Indiana  RaU-MlU  Company, 
the  Premier  Steel  Company,  and  other  cor- 
porations In  Indiana,  and  that  they,  as  well 
as  himself,  were  In  a  falling  finandal  con- 
dition, and  all  aab«»]uaitly  failed.  With  a 
view  to  protect  bis  creditors  as  tar  aa  prac- 
tlcaUe,  he  transferred  the  80  shares  of  stock, 
and,  on  the  same  day.  transfrared  collaterals 
to  Bonnie  Broe.  Bapposed  to  be  sufficient  to 
cover  tbeir  debts,  though  ttiey  proved  to  be 
worthless.  He  deposited  no  collaterals  with 
tiie  Bank  of  Commerce,  because  the  debt  It 
then  had  against  blm  was  amply  secured  by 
Uen  on  tbe  bank  stock.  On  the  day  of  the 
transfer  of  the  stock  to  the  Bank  of  Ken- 
tucky, De  Panw  Infbrmed  fta  president  tbat 
the  Premier  Steel  Company  would  probably, 
and  In  tact  did,  go  Into  tbe  hands  of  a  receive 
er,  and  addressed  a  letter  containing  same  m- 
formatlon  to  the  president  of  the  Bank  of 
Commerce,  whlcb  was,  however,  not  recdv- 
ed  untfl  next  day.  But,  as  soon  as  It  wss 
received,  the  presldamt,  thon^  It  waa  Sun- 
day, hasteiwd  to  give  Bonnie  Bros,  the  In- 
formation, and  advise  them  to  bare  the  two 
notes  they  held  discounted  by  the  Bank  of 
Commerce,  so  they  could  get  benefit  of  Its 
charta^  Uea,  which  was  done  aeoA  day  (Mon- 
day). Bonnie  Bros,  did  not  ttieo  need  the 
money  arising  from  discount  of  the  notes,  nor 
did  they  apply  to  the  Bank  of  Commerce  to 
have  It  done;  for  they  at  the  time  had  aa  de- 
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jwslt  with  that  bank  |20.000,  or  more,  and,  In- 
stead of  being  bonoven,  weie  lender,  of 
money,  the  two  notes  held  by  tbem  being  for 
money  prerlonsly  loaned  to  De  Fanw.  Hot  Is 
U  pretended  that  the  president  of  the  Bank  at 
Commerce  had  any  other  reason  for  suggest- 
ing, or  th^  any  for  adopting,  the  scheme  of 
going  throngh  the  form  of  discounting  the 
two  notes,  except  thereby  they  might  get  an 
undue  advantage  of  another  creditor  or  pur- 
chaser whMk  they  then  Old  not  have  nor 
could  obtain  without  aid  of  the  Bank  of 
Commerce.  And  that  the  president  knew 
and  had  reastm  to  believe  Injury  would  be 
thereby  d«ie  to  another  Is  apparent  from  the 
fact  that,  before  transferring  the  stock  to  the 
Bank  of  ^ntncl^.  De  Pauw  had  offered  It 
for  sale  to  others,  including  the  pr«ddent  of 
the  Bank  of  Commerce  himself.  The  effort 
to  favor  Bonnie  Bros.,  customers  and  de- 
positors of  the  Bank  of  Commerce,  In  the 
manner  attempted,  may  have  appeared  to  the 
president  proper  and  allowable,  but,  lu  a  legal 
aspect,  It  cannot  be  commended  or  sanctioned; 
for  If,  with  the  intent  to  benefit  a  particu- 
lar customer  or  depositor,  the  president  of  a 
bank  may  pervert  the  intended  and  legitimate 
use  of  its  charter  lien,  to  the  wrong  and  in- 
jury of  others,  there  is  no  reason  why  he  may 
not  Just  as  well  prostitute  It  for  money  consid- 
eration. The  lower  court  erred  in  denying 
the  right  of  the  Bank  of  Kentucky  to  the  res- 
idue of  the  proceeds  of  the  90  shares  of  stock 
left  after  satisfying  the  note  held  by  the 
Bank  of  Commerce  on  April  6th,  when  the 
transfer  of  the  certificate  was  made  by  De 
Pauw;  and  the  Judgment  Is  reversed  for  pro- 
ceedings In  accordance  vrith  this  opinion. 

MOOHE  T.  LAWSON  et  at 
BIRD  et  al.  T.  SAME. 
<Conrt  of  Appeals  of  Kentucky.    Dec.  2,  1887.) 

"Xot  to  be  officially  reported." 
Petition  for  rehearing.  Denied. 
For  former  report,  see  42  S.  W.  11S8. 

PAYNXER,  J.  Counsel  claims  In  the  petl- 
tlob  for  rehearing  that  the  deputy  sheriff, 
Lawaon,  bought  the  f400  claim  between  the 
time  It  was  allowed,  at  the  October  tarm. 
1888;  and  the  1st  of  January,  1889,  when 
Moore  vas  inducted  Into  office.  Counsel  sub* 
mlts  a  question  to  the  court,  which  Is  as  fol- 
lows: "Now,  If  It  was  purchased  by  J.  L. 
Lawson  before  he  was  Moore's  deputy,  Moore 
'ought  not  to  be  entitled  to  any  credit  for  It 
on  the  Idea  that  It  was  purchased  with  his 
money."  There  are  two  answers  to  the  ques- 
tion. The  first  Is  that.  If  the  plaintiff,  G.  W. 
Lawson,  bad  ever  acquired  any  title  to  the 
idaim  of  f400,  then  the  deputy  extinguished  It 
when  he  paid  the  plaintiff  tbe  $1,000  out  of 
the  revenues  for  which  Moore  had  to  account; 
second.  If  the  plaintiff  never  had  any  Interest 
fn  the  claim,  then  he  Is  not  entitled  to  recover 


on  It  When  J.  L  lAWSon  purchased  tbe 
claim  from  Ba^,  he  was  acting  as  deputy  for 
the  sheriff,  whose  term  expired  what  Moortfs 
began.  If  It  be  true  tiiat  J.  Ij.  Lawson  bought 
this  claim  before  Mocne  became  sheriff,  and 
while  be  was  acting  as  deputy  for  the  previ- 
ous shHiff,  It  was  In  violation  of  the  stat- 
ute, and  he  could  not  maintain  an  action  on 
It  However,  no  doubt  Moore  will  gladly  give 
him  credit  for  it  In  any  settlonent  which  he 
and  his  deputy  may  make. 


AMERICAN  HARROW  CO.  v.  TWEDDLB. 
(Court  of  Appeals  of  Kentucky.  Dec  2,  1887.) 
BaaoBH  or  Proof— Notb  OBTAiysD  bt  Fravd— 

QOBSTIOS  FOH  JDHT. 

1.  In  an  action  on  a  note,  where  defendant  ad- 
mitted Its  execution,  and  pleaded  that  it  was  Iit- 
daced  by  false  representations  of  i^intUTs 
agents,  the  burden  was  on  defendant  to  make  oat 
h&  defense. 

2.  Where  defendant  In  an  action  on  a  note 
pleaded  that  its  execution  was  induced  by  the 
false  Tepreeentattone,  and  the  evidence  stron^y 
soworted  the  answer,  a  poesD^toty  butmcUoa 
was  properly  refnsed. 

Appeal  from  drcnltoonrt,  Livingston  coun- 
ty. 

*'Not  to  be  officially  reported." 

Action  by  the  American  Harrow  Company 
against  John  W.  Tweddle  on  a  note.  From 
a  Judgment  for  defendant  plaintiff  appeals. 
Affirmed. 

John  K.  Hendrlck  and  William  Marble,  for 
appellant.  W.  I.  Clarke  and  Bush  &  Worten, 
for  appellee. 

HAZBLRIQG,  J.  Appellee  sought  to  de- 
feat recovery  on  the  note  sued  on  by  appel- 
lant a  company  engaged  In  manufacturing 
and  selling  harrows,  by  pleading  and  at- 
tempting to  prove  that  its  execution  had 
been  Induced  by  the  false  and  fraudulent 
representations  of  appellant's  salesmen.  He 
admitted  the  execution  of  the  note,  and  the 
court  therefore  properly  placed  the  burden 
on  him  of  making  oat  his  defense.  The  mo- 
tion for  a  peremptory  Instruction  was  also 
properly  overruled,  as  the  evidence  on  l>ehalf 
of  the  defendant  conduced  strongly  to  sup- 
port the  averments  of  his  answer,— so  much 
so,  Indeed,  that  at  the  conclusion  of  the  trial 
the  Jury  fonud  for  the  defendant.  The  In- 
structions asked  for  by  appellant  were  either 
given  In  substance,  or  were  foreign  to  the 
Issnes  presented  by  the  pleadings.  The  Jury 
was  fully  and  properly  instructed,  and  Its 
finding  Is  not  flagrantly  against  the  evidence. 
Judgment  affirmed. 


DAVIDSON  et  aL  v.  COMBS. 
(Court  of  Appeals  of  Kentncky.    Dec  3,  1897.) 

QOiniXG  TlTLB— ISBDFFICIBST  EviDRHO* — PbO- 
CBSntNOS  ox  RCVBRSAL  OF  JOOOXBKT. 

In  an  action  to  quiet  title,  defendant  as- 
sumed that  plaintiff  wag  bound  to  show  a  clear 
title.  Deeming  that  plaintiff  had  not  done  this, 
defendant  declined  to  mtroduce  any  evidence,  exi* 
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eept  certain  deeds.  Plaintiff  had  JndemeDt,  and 
defendant  appealed.  Hdd  that,  plamttlTa  evi- 
dence being  inaafflcieDt  to  aastain  the  judrmenL 
the  canae  would  be  remanded  oo  reTeraaL  ana 
botii  partiefl  be  allowed,  in  further  proeeeoinsi^ 
to  introduce  additional  evidence. 

Appeal  from  circuit  court,  Knott  county. 

"Not  to  be  officially  reported/* 

ActioD  by  Delphia  Combs  against  Edward 
Davidson  and  others.  From  a  judgment  In 
favor  of  plaintiff,  defendant  Davidson  ftp- 
peals.  Reversed. 

W.  W.  Baker  and  J.  J.  a  Bacb.  for  appel- 
lant 

OUFFY,  J.  This  action  was  Instituted  by 
ttte  appellee  against  Ibe  aitpellant  and  otb- 
ers.  It  was  alleged  In  the  petition  that  the 
plaintiff  mw  the  owner  of  a  large  body  of 
land  (describing  same),  and  that  the  defend- 
ants were  wnrngfoUy  and  nnlawfnlly  enter- 
ing upon  said  land,  and  cntttng,  or  about  to 
cat  and  remove,  valnaUe  timber  therefrom; 
and  an  injunction  ms  asked,  and  obtained, 
restraining  defendants  fcom  so  dob^.  By 
an  amended  petition,  some  others  were  made 
parttes,  and  In  the  amended  petition  It  was 
alleged  that  plaintiff  was  In  the  possession 
of  said  land;  and,  hi  addition  to  the  injunc- 
tion prayed  for.  she  ptayed  that  her  tiUe  to 
the  land  be  qnleted.  After  Issues  made,  and 
proof  taken,  the  court  rendered  a  Judgment 
quieting  plaintiff's  tltie,  and  enjoined  de- 
fendants from  entering  npon  said  land,  and 
cutting  or  removing  timber  ttierefrom.  It 
may  be  remarked  tbat  the  answer  denied 
plaintiff's  title,  ai^  set  up  titie  In  appellant, 
—composed  of,  perhafw,  two  boundaries  or 
more.  Plaintiff  seems  to  claim  titie  com- 
mencing with  Esau  Hammons,  who.  It  la 
alleged,  conveyed  to  G.  L.  Combs.  That  deed 
refers  to  two  patnits,  glvhig  tbe  dates  there- 
of Issued  to  said  Hammons  for  land  In  Per^ 
ry  county.  Xt  Is  claimed  that  an  the  children 
of  said  C.  L.  Combs  Cimveyed  said  land  to 
Washington  Combs,  and  that  O.  W.  Oombs. 
by  his  last  will  and  testament,  devised  same 
to  this  appeUee.  There  Is  also  some  attempt 
to  show  that  appellee  became  Invested  with 
the  claim  of  <aie  Walker  to  some  portion  of 
the  land.  It  Is  Insisted  for  appellant  that 
this  court  cannot  prestime  that  the  patent 
to  Hammons  for  land  In  Perry  county  covers 
the  land  In  cmtroversy.  In  other  words,  the 
court  cannot  prranme  that  Knott  county  was 
stricken  from  Perry  county,  and  that  the 
Hammons  land  was  In  thatpart  of  Perry  coun- 
ty that  was  taken  off  of  said  Knott  county. 
It  Is  further  contended  that  there  Is  no  evi- 
dence, and  that  ttie  conrt  Is  not  authorized 
to  assume,  tiiat  Ot.  W.  Combs,  appellee's  ven- 
dor or  devisor.  Is  the  same  person  called 
"Washington  Combs,"  who  Is  Hammons'  al- 
leged vendee.  Other  contentions  are  also 
urged,  not  necessary  now  to  mention. 

Appellant  assumed  that  the  plaintiff  must 
show  a  clear  title  to  the  land.  In  order  to 
succeed ;  and,  not  having  done  so,  he  de- 


clined to  Introduce  any  proof,  and  submitted 
the  case  upim  plaintiff's  testimony,  except 
that  some  dee<te  were  filed  for  land  to  whltA 
appellant  claimed  title;  and  he  contends 
that  his  ownership  of  at  least  one  boundary 
named  In  his  titie  papers  was  not  denied 
plaintiff.  Appellee  has  filed  no  brief.  It 
seems  to  us  that  the  paper  title  and  proof 
introduced  by  ai^Uee  is  too  vaxue  and  un- 
certain to  sustain  the  Judgment  rendered  in 
tile  court  bdow.  The  Judgment  is  tberefne 
reversed,  and  the  cause  remanded,  but  upon 
the  return  of  the  ease  the  plaintiff  may  pro- 
ceed to  produce  such  othw  proof  In  support 
of  her  cause  of  actiim  as  she  may  desire  to 
do,  and  the  defendant  may  make  sncb  fur- 
ther defense  as  he  can  lawfully  do.  Cause 
remanded  for  furtbw  proceedings  consistent 
with  this  opinion. 


HABDIGSN'S  ADM'RS  t.  8IMKINS. 
(Court  of  Appeals  of  Kentucky-  Dec.  S.  1897.) 
Appeal — Revibw— Objections  Waived. 
Where  it  does  not  appear  on  aH>eal  that  an; 
motion  was  made  by  deteudant  to  require  idain- 
tlfl  to  dect  as  to  which  cause  of  action  he  would 
proaecnte.  or  that  any  objection  was  made  on 
account  of  miajoinder  of  causes  of  action,  neither 
of  such  questions  ia  available  in  the  court  of  ap- 
peala. 

Appeal  from  circuit  court,  Livingston  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  W.  M.  Simkins  against  D.  C. 
Hardlgen's  administrators.  From  a  ju^- 
ment  for  plaintiff,  defendants  anneal.  Affirm- 
ed. 

J.  H.  Unley,  J.  K.  Hendrick.  and  Wm. 
Bforble,  for  appellanta.  J.  C.  Hodge  and  C.  0. 
Grassham.  for  appellee. 

QDB*FX,  J.  The  appellee  Instituted  this  ac- 
tion In  the  Uvlngston  dronlt  court  against 
the  appellants,  seeking  to  obtain  judgment  fdr 
the  sum  of  1226.86,  balance  due,  aa  alleied. 
upon  an  account  tor  various  Items  farniiihed 
apptflee  to  decedent,  Oodlgen.  It  is  char- 
ged In  the  petition  lliat  Hardlgen  expresdy 
promised  to  pay  the  same,  and  that  defendant 
promised  and  agreed  to  psy  same,  which 

promise  was  made  on  the  —  day  of  , 

and  at  divas  times  befdre  said  date  and  aft- 
er. The  substance  of  the  answw  Is  tliat  de- 
fendante  had  not  suffldent  knowledge  or  In- 
formation to  form  a  belief  as  to  wbether  or 
not  the  labor  was  pof ormed  or  the  artSdes  fur- 
nished, or  whetiier  said  Hardlgen  erw  agreed, 
or  promised  to  pay  same  m  any  part  thereof, 
and  also  pleaded  tiie  statute  of  Umltatlcms  as 
to  aU  the  Items  that  were  funilshed  more  than 
five  yesis  and  six  months  before  tbe  filing 
of  the  petHkm.  Hie  reply  denied  tbat  more 
than  five  years  had  elapsed  between  the 
date  of  each  or  any  of  the  respective  tibtims 
named  In  the  account  of  plaintiff,  and  plead- 
ed the  promise  of  Hardlgen  to  pay  same 
within  less  than  five  years  from  the  time  of 
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fnrrtiahtwy  the  arUdes  or  naUeriag  the  eerr- 
Axs.  A  Jmy  trial  resulted  In  a  verdict  and 
Jndgmeit  In  taTor  of  appellee,  and,  appeU 
itnt^  motion  for  a  neir  trial  baTlng  been 
ommled,  .tb^  bave  appealed.  It  !>  In* 
^ed  by  connwi  for  app^lants  tbat  dUCerent 
canaea  of  action  are  Improperly  Joined  In  tbe 
petUton.  It  te  also  Insisted  tbat  tbe  court 
erred  In  giving  Instmctlons  from  1  to  K,  In- 
duslve,  and  erred  as  to  the  admlsidon  and  re- 
jection of  testimony.  It  to  also  Insisted  tbat 
tbe  etnirt  erred  In  refusing  to  allow  Ibe 
amended  answer  to  be  filed.  It  does  not  ap- 
pear tbat  any  motion  was  made  to  require 
plaliuUf  to  elect  as  to  which  cause  of  action 
le  would  ivosecnte,  or  any  objection  made  on 
Moonnt  of  flie  misjoinder  of  tbe  caaaes  of 
Bctloo;  bence  neither  of  those  qnestlons  la 
STSIlable  In  this  court  Nor  do  we  tbtnk  that 
any  ereor  prcjodldal  to  the  aubatantlal  rights 
of  appdlanta  waa  committed  as  to  the  ad- 
mission or  rejection  of  evidence.  CoDBlder- 
iog  the  time  and  ciroumetancea  under  which 
tbe  amended  answer  was  offered  to  be  filed, 
and  conaldering  the  averments  therein,  we 
do  not  think  the  court  erred  In  refusing  to 
allow  tbe  same  to  be  filed,  nor  do  we  think 
the  conrt  erred  In  the  giving  of  Inatrnctlons. 
The  evidence  Is  sufficient  to  sustain  the  ver- 
dict of  the  Jury,  and,  perceiving  no  error 
prejodldal  to  tbe  snbstantlal  rights  of  ap- 
peOantB,  tbe  Judgment  to  affirmed,  with  dam- 
ages 


WBBB  V.  PLTITT, 
iCoart  of  Appeals  of  Kentncky.    Dee.  1,  1807.) 
TAmoL  8au  or  Laxd— Rsscisetoir— Rbcotirt  or 
Price. 

Wbere  a  parol  aale  of  land  was  rescinded, 
and  tbe  vendee  while  Id  |)0S8es8l(m  took  tunber 
of  tbe  value  of  tlie  price  ne  had  paid,  the  ven- 
ior  was  entitled  to  tne  land  without  a  return  of 
Reprice  |»id. 

Appeal  from  circuit  court,  EatUl  county. 

•TJot  to  be  officially  reported." 

Sgectment  by  Catherine  F>aty  against  W. 
J.  Webb.  From  a  Jodgm^t  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Ridden  ft  BMdeU,  for  appellant. 

WHITE.  3.  This  actkn  was  b^im  In 
ejectmoit  by  amieUee  In  tbe  Bstlll  circuit 
conrL  AppeOant  Bled  an  answer  admitting 
tbe  legal  title  to  be  as  alleged,  but  allied  a 
parol  purchase  and  sale  from  appellee  in  1878, 
and  a  payment  of  the  purchase  price,  and  al- 
leaed  tbat  no  deed  had  ever  been  made,  and 
asked  for  a  qwclflc  perfMmance  by  deed,  or, 
in  tbe  alternative,  a  rescission  of  the  pared 
contract  on  equitable  terms.  This  parol  sale 
was  denied,  'the  case  was  transferred  to 
equity,  and  proof  taken  by  deposition,  and  the 
ehancdlor  on  tbe  trial  adjudged  that  there 
was  a  parol  sale  and  possession  given;  that 
the  same  cannot  now  be  enforced,  appellee  be- 
tag  a  married  woman  wb^  the  sale  was 
■ada;  and  adjudged  a  resctoslon  of  the  sala 


Tbe  court  fomidtiiat  an)dlaiit  had  taken  tim- 
ber from  the  land  of  tbe  value  of  tbe  pc^- 
ment  made  by  blm.  and  dtomlssed  his  eonnter- 
dalm;  gave  the  ^pellee  tbe  land,  and  a  writ 
of  possession  thereftir,  without  any  Incum- 
brance; and  from  this  judgment  the  a^cA- 
lant  has  appealed  to  tbta  court  From  a  care- 
ful reading  of  tbe  proof  we  are  of  oplnkm  tbat 
tbe  concluslw  of  the  cbancdlor  to  correct 
Tbe  timber  taken  from  time  to  time  to  fully 
of  the  value  of  tbe  pnnHuue  ^ilce  paid.  Find- 
ing no  error,  tiie  Judgment  to  affirmed. 


BRUNER  V.  TOWN  OF  STANTON. 
(Court  of  Appeals  of  Kentucky.    Dec.  14, 1897.) 
Pavubnt— MiSTAKa  OF  Law. 

Money  paid  a  mnnicipality  througb  a  mis- 
taken belief  that  an  ordinance  under  which  It 
was  paid  was  valid  m  ly  be  recovered  back. 

Appeal  from  circuit  court,  Powell  county. 

"To  be  officially  reported." 

Action  by  J.  B.  Bruner  against  the  town  of 
Stanton  to  recover  back  money  paid  under  an 
Invalid  ordinance.  From  a  demurrer  to  the 
petition,  plaintiff  ai>pealed.  Reversed. 

0.  B.  Hancock,  for  appellant  Atkinson  ft 
Sp«icer  and  O.  A.  Lyle,  for  appdlee. 

HAZELRIGK}.  J.  In  Jone,  1S»1,  amreUant 
procured  a  state  license  to  sell  spirituous,  vi- 
nous, and  malt  liquors  in  the  town  of  Stanton, 
and  was  about  to  commence  business,  when 
the  tmatees  of  tbe  town  for  the  first  time 
adopted  an  onUnance  requiring  a  license  fee 
of  $260  to  be  paid  the  town  beCore  such  busi- 
ness could  be  carried  on.  Admittedly,  tbe 
trustees  under  the  town  charter  then  in  torce, 
or  In  virtue  of  any  general  law,  were  without 
autbinlty  to  Impose  such  a  tax,  or  any  lieoue 
tax,  on  such  business.  But  tbey,  as  wen  as 
the  appelant,  were  of  the  belief  tbey  bad 
such  anthtMity,  and  confessedly  the  board.  In 
imposing  the  tax,  and  tbe  appellant  in  Paying 
It,  as  he  did  do,  acted  In  good  tidtb  under 
tbe  mistaken  bdlef  tbat  the  ordinance  was 
valid  and  enforceaUe.  The  sole  question  here 
Is,  nii^  the  appellant  under  these  drcumstan- 
ces,  recover  tbe  money  back  from  tbe  town? 
Clearly,  if  he  had  paid  It  with  fuU  knowledge 
of  all  the  facts,  or  with  notice  that  tbe  ordi- 
nance was  Invalid,  he  could  not  recover.  In 
such  event  he  could,  as  said  In  City  of  Louis- 
ville V.  Anderson,  78  Ky.  844,  have  "refused 
to  pay  the  money,  or  could  have  tested  tbe 
validity  of  the  ordinance,  without  subjecting 
himself  to  a  penalty,  or  could  have  at  least 
refrained  from  sdling  bto  liquor  or  goods." 
He  had  no  such  notice,  however,  and  had  the 
right  to  assume,  as  he  did  assume,  that  the 
town  trustees  but  exercised  their  lawful  au- 
thority when  th«y  passed  the  ordinance,  and 
were  about  to  enforce  the  coUectlon  of  the 
tax  Imposed.  As  said  to  the  case  quoted: 
"He  is  not  [uresumed  to  know  more  than 
those  who  amatitute  tbe  legislative  and  ex- 
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«eutlTe  deputments  oC  the  goTernmoit  vn- 
der  wblcb  he  Uvea,  whether  state  or  mtinid- 
pal."  It  hw  been  held  that,  even  where  the 
Ueenaee  knew  the  tax  Imposed  wu  illegal, 
and  paid  it,  jet.  If  there  were  drennutaiicee 
of  oppressioa  oonnected  with  the  transaction, 
the  money  beyond  the  amount  aotfaorlied  to  be 
collected  might  be  recorered.  Bmner  t.  C3aj 
Clt7  (Ky.)  38  S.  W.  1002.  In  Fechelmer  t. 
€lty  of  LoulBTlUe^  81  Ky.  806,  2  a  W.  66,  an 
■ordinance  **to  Ucenaa  sample  detdere"  was  de- 
clared to  be  Invalid,  and  money  paid  by  snch 
dealers  "under  a  mlAaken  belief  as  to  the 
validity  of  the  ordinance,  and  because  they 
bad  no  practical  mode  at  the  time  <tf  the  de- 
mand for  resisting  Its  payment,"  was  directed 
to  be  paid  bade  the  dty.  In  Trnstees  of 
Town  ot  Stanford  t.  Hlte,  2  E^.  Law  Bep. 
388,  it  was  held  that,  "where  a  party  has 
paid  money  to  the  trustees  of  a  town  for  any 
privilege,  and  the  wdlnance  imposing  the 
bnrden  is  void,  he  Iq  entitled  to  recover  back 
the  amount  thus  paid.  If  paid  under  the  bellet 
that  the  burden  was  lawfully  Imposed.**  nte 
general  nde  is  wdl  settled,  and  Is  alike  ap- 
plicable to  transactions  between  an  Individual 
and  a  munldpallty  as  between  individuals 
alone,  that  where  money  hsa  been  paid 
through  a  clear  and  palpable  mistake  of  law 
or  fact  essenttaUy  aflectlnff  the  right  ot  tha 
parties,  whldi  In  law,  honor,  or  eonsdokce 
was  not  due  and  payable,  and  whldi  ought 
not  to  be  retained  by  the  party  to  whom  It  is 
paid,  It  may  be  recovered  back,  dty  of  Cov- 
ington V.  Powell,  2  Mete.  (Ky.)  228;  City  of 
Louisville  V.  Henning,  1  Bush,  SSL  We  think 
tito  demurrer  to  the  petition  should  there- 
fore hav<f  been  overruled,  though  under  the 
aeoond  paragraph  no  recovery  can  be  had, 
because  at  the  time  the  money  Is  alleged  to 
■have  been  paid,  namdy.  June  5,  18^.  the 
iDwn  authorities  were  authwised  to  enfiHroe 
the  collection  conq>lalned  of.  Jndgmoit  re- 
versed for  proceedings  consistent  with  this 
opinion. 


JONES  et  at  V.  JONBS. 

'<Ooart  of  Appeals  of  Kentucky.    Dee.  14, 1887.) 

WmrsBBBS  —  CoHPSTSXor — TsAinAcnoin  wm 
]>BOBDBIfTS— TBtAX^lireTBUonom— 

Qirr— Qdsbtion  ros  Jurt. 

1.  In  an  action  against  adminiatraton  for  pos- 
session of  notes  payable  to  deceased,  wblcb  puiia- 
tifl  alleged  were  given  him  by  deceased  the  day 
before  her  death,  and  afterwards  taken  from 
him  by  defendants,  it  was  error  to  permit  jdain- 
tiff  to  testify  as  to  statements  made  by  him  to 
one  of  defendants,  when  the  latter  demanded 
poMcsriwi  of  said  notes,  as  to  what  occurred  be- 
tween him  and  deceased  at  the  time  of  the  al- 
leged gift  and  dellTery  thereof,  ooder  Civ.  Code, 
I  606,  subsec.  2,  which  prohibited  plaintiff  testi- 
fyhig  directly  to  said  transactions  with  de- 
ceased. 

2.  And  it  was  error  to  permit  plaintifTs  dangh* 
ters  to  detail  alleged  conversationa  between  him 
and  one  of  defendants,  In  which  plaintiff  repeat- 
ed alleged  conversations  between  him  and  de- 
ceased at  the  time  of  the  aU^ied  gift 


8.  In  an  action  against  admlnlrtrators  fbr  poe- 
session  of  notes  payable  to  deceased,  and  not  In- 
dorsed or  assigned,  wliidi  plaintiff  alleged  were 
given  him  by  deceased,  the  court  charged  tha^ 
If  deceased  delivered  the  notes  to  plaintiff  with 
the  purpose  of  giving  diem  to  liim,  the  Jary 
shonld  find  plaintiff  to  be  the  owner  of  them, 
"even  t^ouui  they  were  not  assigned  in  writ- 
ing." fle^that  the  addition  of  the  qaoted 
words  was  objectionable,  as  calling  attention  to 
a  special  and  material  fact  in  a  way  calculated  to 
make  the  impression  on  the  jury  that  H  was  of 
DO  conseqaence. 

4.  It  waa  Improper  to  Instraet  that  the  meie 
declarations  of  deceased  of  b/er  parpose  to  give 
plaintiff  her  ivoperty,  or  any  part  of  it,  wonld 
not  vest  him  with  any  ris^t  or  interest  In  tiie 
notes,  nnlesa  the  deceased  delivered  the  notes  to 
him  for  the  porpoae  of  giving  them  to  him. 

5.  In  view  of  evidence  of  dedarationa  by  de- 
ceased of  her  Intention  to  make  provision  for 
plaintiff,  and  of  the  fact  that  he  was  foond  in 
possesion  of  dw  notas,  the  Question  itf  gift  was 
for  ths  jury. 

Appeal  from  drcuit  court,  CDarfe  county. 

'To  be  officially  reported.'* 

Action  by  wmiam  Jones,  Jr.,  against  Wil- 
liam Jones  and  othen,  administrators  of  the 
eetate  of  Mary  J.  Jones,  deceased.  From  a 
Judgm^t  for  plaintiff,  d^raidante  appeal.  Re- 
versed and  remanded. 

J.  M.  Benton  and  Beckner  A  Jarett,  for  ap- 
pellants.  Hathaway  &  CardweU,  torappeUee. 

BnBNAM,J.  aiary  A.  Jones  died  intestate 
and  unmarried  on  the  0th  day  of  July,  189^ 
leaving  as  her  heirs  at  law  two  brothaa  and  a 
number  of  nephews  and  nieces.  Among  the 
latter  was  the  appellee,  William  Jones,  Jr. 
A]K>dlant8  qualified  aa  hw  admlnlstratora, 
and  tide  suit  at  law  waa  Instituted  by  appel- 
lee against  them,  alleging  that  he  vras  the 
owner  and  in  the  possession  of  two  pnHUia- 
sory  notes  payable  to  Maiy  A.  Jones,  one  of 
them  being  for  f 1,200,  due  by  L.  P.  ft  L  a 
Skinner,  and  the  other  for  ^ZIS,  due  by  John 
Jones;  that  they  had  been  given  to  him  by 
the  payee  on  the  8th  day  of  July,  1886  (which 
was  the  day  hnmediately  preceding  her 
death);  that  he  had  accepted  the  gift,  and 
had  held  possession  of  the  notes  until  Uiey 
were  taken  from  him,  without  right,  by  the 
appellants,  on  the  IStii  day  of  July,  1896;  and 
that  they  had  refused  to  surrender  or  return 
the  possession  thereof  to  him,  and  claiming 
damages.  Appellants  answered,  dmyiaff  that 
appellee  waa  the  owner  of  tither  of  the  notes 
mentioned  in  the  petition,  or  that  they  had, 
without  right,  taken  possession  of  same,  or 
that  the  payee  ther^,  Maiy  A.  Jonea,  bad 
ever  given  or  delivered  the  notes  in  question 
to  appdlee,  to  be  held  as  his  property,  or  had 
delivered  them  to  him  at  all;  and  alleged  that 
the  notes  belonged  to  and  constituted  a  part 
of  the  estate  of  Mary  A  Jones,  dseoaaod, 
ner&e  having  been  dfqposed  of  In  any  way  by 
her  previous  to  her  death.  The  fime  being 
tried,  the  Jury  found  the  appellee  to  be  the 
owner  of  the  notes  In  question,  and  judgment 
was  rendered  accordtai^,  and  from  that 
Judgment  appellants  iwosecute  tbSa  anieal,  at- 
leglug  numerous  errors  on  the  part  o£  the 
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Goort  at  the  tzial  of  the  caie  In  allowing  In- 
competent testimony  on  tehalf  of  appeUee  to 
go  before  the  jnry.  Most  of  these  ol^ectlons 
are  not  well  taken,  and  we  will  consider  on- 
ly those  which  appear  to  be  material  and 
prejudicial  to  appdlants.  The  ai^lee  was 
permitted  to  detail  In  his  examination  In 
chief  statements  which  he  claimed  to  bare 
made  to  his  fath»,  one  of  the  administrators 
of  decedoit,  and  one  of  the  ^ipcUants  here, 
at  the  time  dranand  was  made  xxpon  him  ft>r 
tbe  possession  of  the  notes  in  contest,  in 
which  he  recited  how  he  had  acquired  pos- 
aoBloa  of  the  aotee,  and  what  occurred  be* 
tween  him  and  Us  dead  aunt  at  the  time  of 
the  allied  gift  and  d^rery  thereof;  cmd 
two  of  the  daughters  of  ai^Uee,  OUtve  and 
Pearl  Jones,  were  permitted,  whfie  they  were 
being  examined  In  chief  as  v^tneases  for  ap* 
pellee,  to  detail  the  allseed  conrersatlim  be- 
tween appellee  and  hla  tether,  which  1li«y 
dalmed  to  have  heard,  and  In  which  he  un- 
dertook to  repeat  conversations  had  with  hla 
aunt  at  the  time  the  alleged  gift  wma  made 
by  her,  itnA  transacttons  bad  with  her  at 
that  time,  and  alno  statemmts  made  by 
ptilee  with  regard  thereto  to  bis  family,  In 
the  abamce  of  any  of  the  aweilants.  This 
testimony,  and  Its  probable  effect  npon  the 
Jury,  can  be  best  understood  by  gooting  the 
parts  specially  objected  to.  While  appellee 
was  on  the  witness  stand,  and  being  exam- 
ined In  chief  as  to  what  occurred  at  the  time 
the  demand  was  made  upon  him  for  the  poa^ 
aeaidon  of  the  notes  In  questlrai,  he  was  ask- 
ed by  his  attorney  this  question:  "What  an- 
swer did  you  make  him?**  to  which  witness 
responded:  "I  told  him  that  I  would  not  give 
them  up;  that  they  were  mine;  that  aimt  had 
given  them  to  me,  and  that  X  would  not  give 
them  up,"— which  qoestlon  and  answer  were 
excepted  to.  The  witness  was  then  asked, 
"Did  yon  tell  him  how  yon  got  the  notes?' 
and  he  answered,  "Tea."  His  counsel  then 
aald,  "State  what  yon  said  about  It,"  which 
was  excepted  to,  objection  OTermled.  and 
witness  permitted  to  respond:  '*!  told  hhn 
tbat  aunt  had  glwD  me  the  notes;  that  she 
told  me  to  look  over  some  papers  there,  and 
Bee  what  there  was;  that  I  looked  over  them, 
and  found  Mr.  Sklnnw's  note,  and  my  father's 
note,  and  a  note  for  9160;  with  the  name 
torn  oft;  that  I  told  her  the  note  was  no 
good  with  the  name  torn  off,  and  that  she 
■aid,  'No,  the  note  was  no  good  with  the 
name  torn  off.'"  These  questions  and  an- 
nrers  were  excepted  to  at  the  time,  and  the 
eKC«ptlons  orermled.  The  testimony  of  the 
witness  OUre  Jones,  which  was  qpeclally  ob- 
jected to.  Is  as  ftdlows:  She  was  permitted 
to  testify  on  her  examination  in  chief  that 
abe  heard  her  father  my  to  hw  graiidfatheor, 
one  at  the  admlnlstratora.  and  one  of  the 
appdlants  here:  **X  have  some  notes  Amit 
Mary  Jones  gave  me.  I  guess  yon  thought  she 
left  me  ont,  but  Aunt  Mary  never  forgot  me." 
And  the  witness  Pearl  Jones,  during  her  ex- 
amination In  chief,  was  asked  the  qnestlcm: 


"When  did  you  see  the  notes?  Was  it  be- 
fore or  after  the  death  of  the  intestate?"  and 
she  rqiUed:  "She  gave  them  to  Pap  July  8th. 
She  died  July  9th."  Appellants  objected  to 
this  answer,  and  moved  the  court  to  exclude 
It  from  the  Jury,  which  motion  was  over- 
ruled.  And  further  along  thia  wltnesa  was 
a^ed,  "How  did  you  fa^poi  to  see  them?" 
She  responded,  **Hb  took  them  out,  and  said: 
that  th^  wrae  the  notss  Aunt  Mary  had  glv- 
«  him,"  and  that  this  convmatton  occurred 
at  her  faUier's  supper  table,  oa  the  evening 
ot  Jnly  8th,  at  wUch  no  one  was  present  but 
the  family,  tmnslstlng  of  hmelf ,  broQiers,  and 
ilBters.  1b»  question  which  was  In  issue  and 
which  was  to  be  determined  by  the  Jury  was- 
whether  Mary  Jones  had  given  the  notes  in. 
question  to  ajfjftiaee  at  the  time  and  under 
the  dnmmstances  alleged.  It  aroeavs  from, 
the  testtanony  of  appellee  that  these  notes 
had  never  been  indorsed  by  the  payee  there* 
In,  and  that  nobody  was  i^rasent  at  the  time- 
of  the  alleged  gift  and  dallvHy  thereof  to 
him  except  himself  and  hla  wife;  and,  as  the- 
wlfe  was  not  competent  to  testify  for  her- 
hnsband,  and  the  husband,  under  the  provi- 
sions of  subsection  2,  f  606,  of  the  Olvil  Oode,. 
was  made  Incompetuit  to  testify  directly  con- 
cerning any  verbal  statements  of,  or  any 
transactions  with,  bis  deceased  benefactor, 
there  was  no  wttneaa  competent  to  testify  di- 
rectly as  to  what  oceoned  between  appellee- 
and  the  decedmt  at  this  alleged  interview; 
and  these  facts  bad,  therefore,  necessarily  to 
'  be  determined  largely  by  drcumstantlal  evl- 
dmce;  and  any  testimony  which  tends  to- 
establish  the  alleged  gift  at  this  Interview  Is- 
of  vital  Importance  to  the  litigants  In  the  de- 
termioation  of  this  question,  and  It  Is  mani- 
fest that  It  was  the  duty  of  the  trial  Judge- 
to  exercise  the  greatest  care  to  prevent  Incom- 
petent testimony  which  bore  on  these  Acts 
from  getting  before  the  Jury.  At  common- 
law,  litigants  were  not  permitted  to  testify 
at  all  on  the  trial  of  actions  In  which  they 
were  personally  Interested.  This  rule  of  the> 
common  law  was  changed  statute,  but  In 
making  tbis  diange  the  legislature  were  ex- 
ceedingly careful  to  make  exceptions  to  the- 
general  rule,  and  it  was  declared  that  "no 
person  shall  testify  for  himself  conc^nlng 
asj  verbal  statement  of,  or  any  transactiou 
with,  or  any  act  done  or  omitted  to  be  done  by, 
•  •  •  one  who  Is  *  •  •  dead  when  the  tes- 
timony la  offered  to  be  given,  except  for  tiie- 
pnrpoee,  and  to  the  atent,  of  affecting  one 
who  is  living,  and  who,  when  ovw  fourteen- 
years  of  age  and  of  sound  mind,  heard  such- 
statement,  or  was  present  when  such  transac- 
tion took  place,  or  when  such  act  was  done  or 
omitted."  Civ.  Oode,  1 606.  subsec  2.  eimllar 
restrlctl<ms  upon  the  testimony  of  living  wit- 
nesses against  the  estates  of  deceased  per^ 
sons  axe  found  in  the  statute  laws  of  most 
of  the  states,  and  the  purpose  and  intention 
of  this  exclusionary  mle  Is  that  tbe  snrvlvtaig. 
party  to  the  transaction  In  Issue  shall  not. 
have  the  unfair  advantage  of  giving  his  ver  - 
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Blon  of  tbe  matter,  wben  file  etbnr  and  aO- 
verse  party  Is  prevented  by  death  from  being 
beard  to  contradict  or  to  U]daln  It  See 
Card  T.  Card.  39  N.  Y.  317.  And  thte  t1«w 
baa  been  mutalned  by  adjodlcattons  of  this 
court  In  tbe  case  of  Haq^endlng'a  Bz'n  t. 
Daniel,  80  Ky.  449,  It  was  said:  **Tbe  design 
of  tbe  section  was  to  place  parties  to  an  ac- 
tion, or  those  interested  tboeln,  on  an  equal 
footing  when  their  rights  wwe  being  passed 
upon.  To  permit  a  party  interested  to  testi- 
fy concerning  a  tnnsaction  with  one  who  Is 
dead,  and  not  present  to  teatlCr  at  the  same 
time  and  In  tlie  same  maimer,  would  gire  an 
■advantage  in  many  ways  to  tbe  llrlng  not 
tolerated  the  letter  or  spirit  of  the  arU 
Code,  or  constmant  with  justice  and  equall- 
tf.*"  The  language  of  tiie  Code  is  sweeping 
■and  ImpwatiTe,  and  admits  of  no  exceptions 
-other  than  those  pelted  out  In  the  statute 
itself.  By  the  admission  of  the  testimony  in 
^[ueBtlon  aivellee  was  permitted  Indirectly  to 
get  before  the  Jury  his  statement  of  what 
transpired  at  the  time  of  the  allied  gift  and 
•delivery  of  the  notes  sned  for;  In  other  words, 
while  he  was  admittedly  Incompetent  to  tes- 
tify directly  as  to  these  transactions,  yet  it 
was  hdd  that  he  was  competoit  to  testify  to 
what  he  liad  said  in  regard  to  those  transac- 
tions <n  another  occasion  to  one  of  the  par- 
ties dtfendant  It  cannot  be  contended  that 
the  administrator  to  whom  these  etatemeuta 
were  made  had  any  personal  knowledge  there- 
of, or  could  hare  denied  the  statements  of  ap- 
pellee. If  a  party  asserting  a  claim  against 
tbe  estate  of  one  who  Is  dead  can  voluntarily 
detail  the  facts  of  such  alleged  gift  to  a  third 
person  who  happens  to  be  a  party  to  tbe  ac- 
tion, and  then,  np(W  the  trial,  be  permitted, 
-on  his  examination  In  chief,  and  to  support 
bis  claim,  to  detail  such  conTeisation  on  the 
witness  stand,  the  provision  of  the  Code  re- 
ferred to  becomes  of  no  value;  as  by  Indirec- 
tion he  ^ts  these  transactions  before  the 
jury  as  effectually  as  If  be  bad  been  permitted 
to  testify  thereto  directly.  It  was  perhaps 
competent  for  appellee  to  have  testlQed  that 
-at  the  time  demand  was  made  upon  him  for 
the  possession  of  the  notes  he  refused  to  de- 
liver the  possession  thereof,  because  he  own- 
-ftl  them  under  a  gift  from  decedent;  but  the 
jury  should  have  been  carefully  admouisbed 
that  even  this  statement  was  only  permitted 
for  tbe  purpose  of  explaining  his  possession, 
and  was  not  to  be  considered  as  any  evidence 
of  the  fact  of  the  alleged  gift  or  the  justness 
of  appellee's  claim  to  the  notes  In  contest. 
The  testimony  of  tbe  daughters  detailed 
above  Is  a  palpable  evasion  and  violation  of 
the  section  of  the  Code  under  consideration. 
They  were  permitted  to  testify  as  to  state- 
ments made  to  them  by  their  father,  who  was 
present  In  court,  and  who  was  not  competent, 
4mder  the  law,  to  state  the  facts  himself. 
Appellants  also  objected  to  the  first  Instruc- 


tion, whl^  reads  as  fcAlowa:  "U  O*  ]nry  be- 
lieve from  the  evidence  that  Mary  Joneo,  Oor- 
Ing  her  lifetime,  delivered  the  notes  in  con- 
laroTcrsy  to  the  plaintiff  with  tbe  purpose  and 
fnt^  of  giving  them  to  him,  they  should 
find  the  plaintiff  to  be  tiie  owner  ttf  than, 
even  though  th^  were  not  assigned  in  writ- 
ing." It  oeems  to  na  that  the  wlMde  Inw  of 
this  cose  was  snbstantlaUy  given  In  this  In- 
atmction,  without  the  addition  of  tbe  words, 
"even  though  they  were  not  as^gned  in 
writing,"  for.  while  it  cannot  be  contended 
that  an  am^unent  In  wriUng  was  necessary 
to  transfer  the  title  to  the  notes  In  qnestiou. 
yet  the  fact  that  they  bad  no  such  indorse- 
ment on  than  was  one  which  the  Jury  bad  a 
right  to  consider  In  arriving  at  a  conchMlon. 
Especially  Is  this  true  since  the  mere  naked 
possession  by  appellee  oi  these  notes  payable 
to  decedent  Is  not  prhna  fade  evidence  of 
ownersh^  against  the  personal  representa- 
tive of  the  payee  therein.  See  Oano  v.  Mc- 
Carthy's Adm'r.  79  Ky.  409;  Bradford  t. 
Ross,  8  Bibb,  288:  Bell  v.  Morehead.  8  A.  K. 
Marsh.  168;  and  Daniel.  Neg.  Inst  {  Si2.  The 
addition  of  these  words  to  the  instruction  Is 
objectionable,  because  the  court  thus  Angled 
out  and  called  attention  to  a  special  and  ma- 
terial fact  in  the  case,  and  In  a  way  that 
was  calculated  to  make  the  Impression  npon 
tbe  jury  that  It  was  of  no  consequence,  and 
was  wholly  unnecessary.  And  for  the  same 
reason  we  think  tbe  court  erred  In  the  sec- 
(md  Instruction,  In  telling  the  jury  that  the 
mere  declarations  of  decedent  of  her  pmpose 
to  give  idalntiec  her  property,  or  any  portion 
of  It  would  not  vest  him  with  any  right  or 
Interest  In  the  notes  unless  they  believed  from 
the  evidence  that  Mary  Jones  delivered  the 
notes  to  tbe  plalntifT  for  the  purpose  and  in- 
tent of  giving  them  to  him.  This  testimony 
as  to  declarations  made  by  decedent  of  her 
Intention  to  provide  for  appdlee  was  compe- 
tent under  the  tects  of  this  case,  and  ought 
to  have  been  allowed  to  go  to  the  jury  with- 
out any  expression  of  opinion  on  the  part  of 
the  court  as  to  the  d^ree  of  weight  or  credit 
that  should  be  given  them. 

It  is  contended  by  counsel  for  appellants 
that  It  was  the  duty  of  the  court  to  have 
given  a  peremptory  Instruction  to  find  for 
the  defendants  on  the  trial  of  the  case,  as 
there  was  no  direct  evidence  of  tbe  gift,  and 
that  the  mere  possession  by  plaintiff  of  the 
notes  was  not  sufficient  to  make  out  a  prima 
facie  case  In  bis  behalf.  But  In  view  of  the 
testimony  from  highly  respectable  witnesses 
concerning  the  declarations  made  by  decedent 
of  her  Intention  to  make  provision  for  appel- 
lee, coupled  with  the  fact  that  he  was  found 
in  possession  of  this  jvoperty,  we  think  the 
case  was  properly  submitted  to  the  Jury.  But 
for  the  reasons  indicated,  the  Judgment  Is  re- 
versed, and  the  cause  remanded  tot  proceed- 
ings consistent  herewith. 
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HABTIN0*8  BX^  t.  OITT  OF  I^BXING- 
TON. 

•(Court  of  Appeals  of  Eentnckr.  Dec.  14. 1897.) 
Pi-AOB  or  TAXATtOH— FiaaoMAi.  Phopbrtt. 
DepodtB  In  bank  to  the  credit  of  testator's 
-estate,  coiutistin^  of  estate  siTen  by  him  to  his 
wife  for  life,  and  of  unosed  income  tiierefrom, 
are  taxable  where  the  widow  lives. 

Appeal  from  circuit  court,  Fayette  county. 

"Not  to  be  officially  reported." 

Action  between  WlUlam  Hartlng*8  execu- 
tors and  the  city  of  Lexinston.  Judgment 
tor  the  city.  Tbe  executors  appeal.  Alarm- 
ed. 

Thomas  H.  Hlnea  and  Falconer  A  Falconer, 
4 or  appellants 

PATNTBB,  X  William  Barting,  residing 
In  tbe  clt7  of  Lexli4l»n.  died  testate  In  1887. 
He  appointed  Jane  Hartlng,  his  widow,  ex* 
-ecntrlx,  and  her  brother  H.  F.  Hellenmeyer 
■erecntin',  of  bit  wUl.  Be  directed  bis  debts 
'to  be  pidd.  Br  tbe  second  clause  of  bis  will 
-lie  devised  all  of  bis  estate  to  bis  wife,  Jane 
Hartlng,  during  her  natural  life,  except  that. 
In  tbe  erent  of  het  marriage,  she  was  then 
to  have  only  wbat  the  law  allowed  hw  as  his 
widow.  At  her  death  or  marriage  tbe  estate 
was  to  go  to  his  children.  The  debts  of  the 
-estate  were  paid  soon  nttia  the  will  was  pro- 
bated. The  widow  has  transacted  some  of 
the  business  connected  with  the  manage- 
ment of  the  estate,  but  she  has  principally 
r«lled  upon  Hellenmeyer  and  his  advice  to 
•  control  and  manage  the  estate.  Part  of  the 
notes,  bonds,  etc.,  of  the  estate  have  been  on 
■  deposit  In  a  bank  in  Lextegton,  and  the  bal- 
ance with  the  trust  company.  Moneys  col- 
lected have  been  deposited  in  bank  to  the 
credit  of  the  estate  of  WUllam  Hartlng,  and 
drawn  oat  by  the  personal  representatives 
named,  principally  upon  the  checks  of  Hellen- 
meyer. Hellenmeyer  lives  outside  the  cor- 
porate limlte  of  the  city  of  Lexington.  It  is 
-tberefore  claimed  that  the  situs  of  the  intan- 
gible personal  estate  Is  his  residence,  and  that 
that  part  of  the  estate  la  not  liable  for  mu- 
nicipal tax.  Coonsel  for  appellant  argues 
the  case  as  if  Hellenmeyer  were  a  trustee  of 
the  estate,  and  the  sole  one.  Jane  Hartlng 
Hres  In  tbe  city  of  Lexington,  and  has  uevpr 
married.  The  Income  of  the  estate  has  been 
Invested,  together  with  the  estate  except  that 
used  by  the  widow,  and  all  treated  by  her  as 
the  estate  which  her  husband  left  Under 
the  will  of  h^  husband,  she  la  entitled  to  tbe 
use  of  the  entire  estate  during  her  life  or 
widowhood.  She  has  a  life  estate  in  the 
property  which  her  husband  devised,  and,  if 
-she  elected  to  claim  tbe  Income  from  tlie  es- 
tate, she  would  be  entitled  to  it.  The  one 
who  holds  the  estate  for  life  Is  required  to 
pay  the  tax  upon  the  estate  so  held.  She  cer- 
tainly would  be  liable  for  municipal  taxes  on 
.all  the  estete  which  her  husband  devised.  We 
•can  see  no  reason  why,  if  tbe  estate  under  the 
■will  was  held  In  trust,  the  situs  of  the  In- 


tangible personal  estete  should  be  whwe  Hell- 
enmeyer resides  any  more  than  where  the 
executrix  resides.  Were  the  estate  so  held,  in 
▼lew  of  tbe  &ct  tiuit  one  of  tbe  trustees  lives 
In  Lexington,  and  that  trustee  being  a  bene- 
ficiary, we  are  of  the  opinion  that  tbe  situs  of 
tbe  Intangible  pexsonal  estate  Is  Lulng- 
ton.  However,  the  municipality  of  Lexing- 
ton Is  Interested  In  making  every  species  at 
property  situated  within  the  corporate  lim- 
its, liable  to  taxation  under  tbe  oonsUtntlMi, 
bear  Its  full  share  of  the  bnrdois  of  dty  gov- 
ernment It  bas  a  right  to  Inidst  that  Mrs. 
Hartli^,  who  holds  the  estete  during  life, 
shall  pay  taxes  on  It  Of  course,  while,  strict- 
ly speakli^,  the  property  should  be  taxed  in 
her  name  for  tbe  reason  we  have  given,  yet 
we  can  see  no  objeetton  to  the  estete  being 
listed  for  taxation  1^  the  p^sonal  retwesent- 
atlves,  if  the  widow  desires  In  that  way  to 
control  and  manage  the  estete.  as  the  result 
la  the  same  to  the  cHy*  The  judgmuit  Is  af- 
firmed. 


SLOAN  et  sL  V.  THORNTOX. 

(Court  Of  Appeals  of  Kentncky.    Dee.  14, 1807.) 

WiLts— Construction— DBS  low  ATioN  of  Dbvisbkb 
AND  Leoatrbs. 
A  clause  of  the  will  of  an  onmarried  woman 

§rovlded,  "To  the  children  of  my  late  uncle.  W., 
ece&eed,  their  names,  number,  or  place  of  red- 
dence  being  unknown  to  me,  I  bequeath  tbe  turn 
of  $S,000,  to  be  divided  equally  between  them, 
share  and  diare  alike."  add,  that  "children" 
did  not  mean  living  children,  merely,  but  in- 
cluded children  of  W.'b  deceased  children,  under 
Ky.  St.  S  4841,  providing  that  if  a  devisee  or  leg- 
atee die  before  uie  testator,  or  is  dead  at  the  mak- 
ing of  the  will,  leaving  issue  who  survive  teste- 
tor,  Buch  issue  shall  take  the  estete  devised  as 
the  devisee  would  have  done  If  he  had  survived 
testator. 

Appeal  from  circuit  court,  Fayette  county. 

"To  be  officially  reported." 

Action  by  Elizabeth  Sloan  and  others 
against  R.  A.  Thornton,  executor,  for  the 
construction  of  a  will.  From  the  decree, 
Bllzabetb  Sloan  and  others  appeal.  Re- 
versed. 

Geo.  8.  Sfaanklln.  for  appellante.  Falconer 
ft  Falconer,  for  appellee. 

BURNAM,  J.  Harriet  Woods  died,  un- 
married and  without  issue,  having  previous- 
ly made  and  published  her  last  will  and  tes- 
tement;  and  the  question  upon  this  appeal 
Is  tbe  construction  to  be  given  to  the  word 
"children,"  in  the  fourth  clause  of  the  will, 
which  clause  reads  as  follows:  "Fourth.  To 
the  children  of  my  late  uncle.  John  Woods, 
deceased,  their  names,  number,  or  place  of 
residence  being  unknown  to  me,  I  bequeath 
the  sum  of  ^,000,  to  be  divided  equally  be- 
tween them,  share  and  share  alike;  but,  if 
none  of  said  children  should  be  living  at  the 

j  time  of  my  death,  then  this  legacy  shall  fall 
Into,  and  become  a  part  of.  my  residuary 

I  estate,  and  pass  accordingly."    It  appears 
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from  tbe  testimony  In  tbe  case  that  decedent 
had  few  TelatlonSt  and  led  a  elngalarly  Iso- 
lated Ufe.  The  devlBeea  under  the  second 
and  third  daiuea  of  her  will  were  related 
to  her  on  her  mother's  side.  On  her  father's 
Bide,  she  had  no  relattves,  ercept  the  d^ 
Bcendants  of  her  late  nncle,  John  Woods, 
who,  preTloiis  to  her  death,  had  resided  In 
the  state  of  Louisiana,  and  whose  llTlng  de- 
scendants at  the  date  of  the  execution  of  tbe 
will  ctmslsted  of  <me  son,  WUUam  Woods, 
and  the  children  of  a  dead  son,  John  Woods, 
Jr.,  and  the  children  of  a  dead  dangbter, 
Mrs.  Fisher.  SnbsequenUy  to  the  probation 
of  the  will,  William  Woods  died,  leaTlng  a 
will  In  which  he  derlsed  all  of  his  Interest  In 
tbe  estate  of  his  coudn  Harriet  Woods  to 
his  widow,-  Matilda  Ann  Woods;  and  his 
widow,  as  derlsee,  contends  tiuit  the  word 
"cbfldren,"  as  used  by  Harriet  Woods,  staonld 
be  construed  to  mean  '^iTlnf  diOdren,"  and 
that  the  entire  legacy  belongs  to  bw.  Ap- 
pellants, who  are  the  children  of  the  dead 
son  and  daughter  of  John  Woods,  deceased, 
contend  that  tbe  word  "children,"  as  used  by 
the  testatrix,  was  Intended  to,  and  did,  em- 
brace the  descendants  of  dead  children,  along 
with  tbe  UTlng  children,  and  that  they  are 
entitled  to  share  In  tbe  legacy,  per  stirpes, 
with  the  appellee^  Matilda  Ann  Woods. 

The  meaning  of  tbe  word  "cblldren,"  and 
words  of  like  Import,  occurring  In  wills,  un- 
der the  common-law  rule  of  construction,  Is 
admirably  stated  In  tbe  case  of  PblUips'  Dev- 
isees T.  Beall,  9  Dana,  1,  In  which  It  was 
held  that  "the  term  'cbtldren,'  In  a  devise, 
will  not  embrace  grandchildren,  unless  there 
Is  something  Indicating  that  the  testator  in- 
tended to  Include  them";  and  this  rule  of 
construction  was  uniformly  followed  by  this 
court  until  It  was  changed  by  statutory  regu- 
lation. But  even  at  common  law,  where  the 
whole  context  of  the  will  showed  that  the 
testator  Intended  to  extend  the  meaning  of 
tbe  word  so  as  to  Include  Issue  or  descend- 
ants, courts  so  construed  the  word  as  to  ef- 
fectuate tbe  purpose  and  Intention  of  tbe  tes- 
tator. In  this  case  tbe  first  sentence  of  the 
clause  In  question  Is,  "To'  tbe  children  of  my 
late  uncle,  John  Woods,  deceased,"  as  a  class, 
—not  to  particular  children,  or  living  chil- 
dren, but  simply  "to  the  children."  And  In 
the  same  sentence  she  adds,  "their  names, 
number,  or  place  of  residence  being  unknown 
to  me";  and  from  these  words  It  Is  apparent 
that  she  had  no  acqnaintance  with  tbe  chil- 
dren of  her  uncle  to  whom  she  made  these 
bequests,  and  no  attachment  for  them  Indi- 
vidually, and  her  intention  was  to  make  pro- 
vision for  the  descendants  of  her  uncle,  on 
account  of  their  consanguinity,  and  because 
tbey  were  tbe  natural  objects  of  her  bounty. 
There  was  no  reason  why  she  should  have 
selected  one,  to  the  exclnslon  of  the  others. 
In  tbe  next  paragraph  of  this  clause  she  be- 
queaths this  sum,  "to  be  divided  equally  be- 
tween them,  share  and  share  alike";  plainly 
manifesting  by  these  wtnds  a  pnzposs  ttaat 


all  of  the  children  or  heirs  of  her  deceased 
uncle  should  share  equally  In  tbe  provision 
made  for  them,— the  word  "cblldren"  being 
used  by  her  as  synonymous  witli  the  word 
**belrs."   The  last  paragraph  of  the  clause 
provides  that,  "If  none  of  said  children  should 
be  Uvlnff  at  the  time  of  my  death,  thai  this 
lefgojey  shall  tall  Into,  and  become  a  put  of, 
my  residuary  estete,  and  pass  according." 
As  the  conditions  upon  which  tills  paragraph 
of  tbe  clause  was  to  take  effect  did  not  eiSai 
at  the  time  of  the  death  of  tbe  testatrix, 
these  words  have  no  vitality,  and  should  not 
be  allowed  In  any  way  to  atfect  the  con- 
struction of  the  first  part  of  tbe  danse. 
which  makes  a  complete  bequest  of  the  fund 
named  therein.  It  Is  Insisted  by  counsel  for 
appellee  that  tiie  words  "living  at  tbe  time 
of  my  death"  were  Intended  by  the  testa- 
trix to,  and  do,  qualify  the  word  *Ndi]Idren,** 
as  used  in  the  first  part  ot  the  dame;  that 
If  John  Woods  had  left  no  cbDdren  living  at 
tbe  time  of  the  death  of  the  testatrix,  tbe 
whole  legacy  would  have  lapsed,  and  become 
a  part  of  tbe  fund  disposed  of  in  the  resfdn- 
ary  dause  of  tbe  will;  and  that  the  devise 
was,  In  ^ect,  to  tbe  cblldren  of  John  Woods 
llvtaig  at  the  death  of  the  testatrix.  But  tbe 
construction  contended  for  does  violence  to 
the  usual  and  ordinary  signification  which 
attaches  to  tbe  words  in  question,  and.  in 
view  of  tbe  whole  context  of  the  da  use. 
would  tend  to  defeat  the  purpose  of  testatrix 
to  make  provision  for  the  descendante  of  her 
I  uncle.   It  is,  however,  unnecessary  for  us  to 
speculate  as  to  the  meaning  and  effect  of  tbe 
word  "children,"  as  used  In  the  clause  in 
question,  under  tbe  common4aw  rule  of  can- 
Btruction,  as  we  think  the  rule  of  construc- 
tion provided  by  section  4841  of  tbe  Ken- 
tucky Statutes  seems  to  be  conduslve  there- 
of.  That  section  reads  as  follows:  "If  a  dev- 
isee or  legatee  die  before  tbe  testetor,  or  l» 
dead  at  tbe  making  of  tbe  will,  leaving  Issue 
who  survive  the  testator,  such  Issue  sbaJI 
teke  tbe  estate  devised  or  bequeathed  as  the 
devisee  or  legatee  would  have  done  If  he  bad 
survived  the  testetor,  unless  a  different  dis- 
position Is  made  or  required  by  the  will.** 
The  effect  of  this  stetute,  and  the  change 
made  by  It  In  tbe  common-law  rule  of  covt- 
struction  of  the  words  "children,"  has  been 
so  ably  and  exhaustively  discussed  In  the 
cases  of  Renaker  v.  Lemon,  1  Duv.  212.  Dun- 
lap  V.  Shreve's  Bx'rs,  2  Duv.  834,  and  Che- 
nault's  Guardian  v.  Gbenaulfs  Bx'rs,  88  Ky. 
S3, 11  S.  W.  424,  as  to  dispense  with  any  dis- 
cussion of  them  at  this  time.  These  cases 
completely  reverse  the  common-law  mle  of 
construction,  as  laid  down  in  PfaUUpa*  Devi- 
sees V.  Beall,  supra,  and  bold  that  the  term 
"children,"  used  In  a  devise,  embraces  grand- 
children, "unless  a  different  disposition  Is  re- 
quired by  the  will."   In  tbe  case  of  Dnniap 
V.  Sbreve's  Bx'rs,  supra,  In  construing  the 
words  of  the  stetute,  "a  devise  to  children 
embraces  grandchildren  when  there  are  no 
cblldrei^"  tbe  conrt  says:  mUa  la  declara- 
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tarjt  afflrmatlTe,  and  peremptory.  It  de- 
duea  tlie  common-law  doctrine,  and  per- 
emptorily afflrms,  vhen  there  are  no  chil- 
dren,  a  derlae  to  children  as  a  class  must 
aecessarlly  embrace  grandchildren;  but  It 
does  not  say  that  when  there  are  both  Urlng 
children,  and  Issue,  also,  of  dead  children,  a 
simple  deTlse  to  unnamed  children,  aa  a 
class,  shotdd  never  embrace  the  Issue  of 
dead  children,  and  any  such  construction 
voold  conflict  with  the  animate  spirit  and 
practical  porxMse  of  the  atatntory  law  ou  the 
subject  of  lapse  and  surrlTorshlp,  and  also 
with  the  spirit  of  a  will  Indicating  that  the 
testator  meeut  all  the  descendants  of  dead 
children."  And  this  has  been  the  rale  of 
eoDstnictlon  ever  since.  In  the  case  of  Che- 
naolt's  Guardian  t.  Ohenanlf  s  Ex'rs,  the  lan- 
suage  of  the  will  was,  "The  remainder  of 
my  estate  I  desire  to  be  equally  divided  be- 
tween the  children  of  my  brothers  and  sla- 
ters;" and  the  court,  after  a  careful  review 
of  an  the  decisions  of  this  court,  both  under 
the  comnion-law  aad  the  statutory  rule  of 
ctmstmctioa,  held  that  "the  descendants  of 
those  children  of  the  testator's  brothers  and 
Blstera  wlio  were  dead  at  the  death  of  the 
testator,  whether  they  died  before  or  after 
the  will  was  executed,  were  entitled  to  the 
reflective  shares  of  the  estate  which  their 
several  ancestors  would  have  taken  if  alive"; 
expresdy  overruling  the  case  of  Sheets  v. 
firabbs'  Bx'r,  4  Mete.  (Ky.)  339,  which  con- 
flicted with  the  statutory  rule  as  Interpreted 
Id  Dnnlap  T.  Shreve's  Ex'rs;  and  we  are  of 
the  opinion  that  the  proper  construction  of 
the  fourth  clause  of  the  will  of  the  testatrix 
ia  this  case  requires  that  the  fund  devised  to 
the  children  of  her  uncle  John  Woods  should 
be  divided  OQnally  between  the  appellants 
and  appellee,  per  stirpes.  Wherefore  the 
judgment  la  reversed,  and  the  cause  remand- 
ed for  proceedings  consistent  herewitb. 


BBA.SHEABS  et  aL  v.  WBBB. 
fConrt  of  Appeals  of  Kentucky.  Nov.  20, 1897.) 
Attachment— Bond  to  Discharob. 
Bond  given  bjr  defendant  in  attachment  to 
Mtisty  and  perform  the  jnt^ment  "on  the  pro- 
ffedniga  of  the  attachment  in  this  case"  does  not 
•Dow  of  recoveiy  thereon  till  judgment  adverse 
Tb  defiendant  ou  the  attachment  branch  of  the 
case;  and  is  distinguished  by  the  qtialifring  words 
tnm  tte  bond  w  iriilch  Code,  |  221,  authorises 
dbdwrg*  of  tbe  attachment 

Appeal  from  drcoit  court,  Letcher  county. 

"Not  to  be  offldaUy  reported." 

Aettan  by  B.  M.  Webb  against  Robert  O. 
Bnahenrs  and  another.  Jodgment  tor  plaln- 
tut.   Defeodants  appesl.  Bereraed. 

John  L.  Scott  &  Son,  W.  J.  HendrlcA:,  Knott 
k  Edden,  for  appellants.  Wm.  H,  Holt,  for 
appdiee. 

BURNAU,  J.    In  February,  1887,  appeUee 
Boed  aiveUant  Brashears,  and  sued  out  a  gen- 
cfil  «ttftchmait  against  his  property,  and,  by 
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Indorsement  on  the  process,  attempted  to  at- 
tach, in  the  bands  of  one  Veaters,  money  due 
by  him  to  Brashears.  After  the  service  of 
this  process  on  V«iters,  BrashMrs  executed, 
with  the  appellant  Combs  as  surety,  before 
the  clerk  of  the  Letcher  circuit  court,  a  bond 
In  these  words:  "We,  B.  O.  Brashears,  as 
principal,  and  Shade  Combs,  as  surety,  here- 
by bind  ourselves  to  satisfy  and  perfwm  the 
Judgment  of  the  court  on  the  proceedings  of 
the  attachment  In  this  caae.  Feb.  23,  1S87. 
R.  O.  Brashears.  S.  Combs."  This  twud  was 
Indorsed  and  approved  February  23,  1887,  by 
R.  B.  Bently,  C.  L.  C.  C.  At  the  NovMuber 
term,  1880,  appeUee  obtained  a  personal  judg- 
ment against  appellant  Brasbears  in  his  suit, 
and  execution  Issued  on  tbe  Judgment,  and 
was  returned  "No  property  found."  This  suit 
was  then  instituted  on  the  bond,  the  petition 
averring  the  pendency  of  the  former  suit,  the 
issual  of  the  attacbmmt  there<»i,  the  execu- 
tion of  the  bond  and  Its  covenant,  the  obten- 
tion  of  the  personal  Judgment,  and  tbe 
amount  thereof,  and  the  return  of  "No  prop- 
erty found,"  to  which  defendant  Combs  filed 
demurrer,  which  was  overruled.  He  then 
tendered  his  answer,  in  which  he  averred 
that  the  garnishee,  Venters,  was  not  Indebted 
to  Brashears  In  his  Individual  capacity  at  the 
date  of  the  suing  out  and  service  of  the  gar- 
nishment upon  him  In  any  sum  whatever; 
that  there  had  been  no  determination  or  Judg- 
ment by  the  court  on  the  attachment  branch 
thereof;  and  that  this  branch  of  the  case  had 
been  abandoned  by  appellee.  He  further 
avers  that  the  only  fund  In  the  hands  of  Ven- 
ters at  the  date  of  the  attachment  and  gar- 
nishment. In  which  Brashears  had  any  Inter- 
est, consisted  of  taxes  due  the  state,  which 
had  been  o^ected  by  Venters  as  deputy  sheiltT 
for  the  appellant  Brashears,  who  wat;  the 
sheriif  of  the  county,  and  which  was  not  lia- 
ble for  his  individual  debts;  that,  by  the  ex- 
press terms  of  the  bond,  he  covenanted  to 
perform  the  Judgment  of  the  court  only  In  so 
far  as  It  might  sustain  the  attachment  branch 
thereof;  and  that  he  did  not  undertake  or 
bind  himself  to  pay  any  Judgment  which 
might  be  rendered  against  Brashears  Individ- 
ually on  the  claim  sued  on. 

The  queErtl<m  submitted  for  determlnatioo 
by  this  court  Is  whether  the  bond  sued  on  is, 
In  substance,  the  bond  authorized  by  section 
221  of  the  Civil  Oode,  to  secure  the  diacharge 
of  an  attochment  which  has  been  levied  up<»i 
the  property  of  a  defendant,  or  whether  the 
addition  of  the  words  "on  the  proceedings  of 
the  attachment  In  this  esse"  materially  quali- 
fied and  limited  the  liability  of  the  security 
thereon.  The  bond  as  executed  is  not  the 
statutory  btmd  at  all,  and  is  not  authorized 
by  any  provision  of  the  Code;  and  while  It  Is, 
perhaps,  a  valid  and  enforceable  common-law 
obUgatlon.  the  llmitatton  of  UabUlty  to  "pro- 
ceedings on  the  attachment"  part  of  the  case 
la  a  material  and  Important  one,  and  clearly 
distinguishes  It  from  the  bond  provided  f<» 
by  section  221  of  tbe  Code;  and  no  recovery 
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oftQ  be  had  thereon  until  there  ban  been  a  trial 
and  jadgment  upon  the  attachment  branch  of 
the  case  determining  whether  the  garnishee, 
at  the  date  of  the  service  of  the  attachment, 
actually  hdd  in  his  hands  any  fond  which 
could  have  been  subjected  to  the  payment  of 
plaintiff's  demand  against  appelant  BraA- 
eu8.  The  liability  of  a  secnrl^  cannot  be 
ailarged  beymd  the  plain  terms  of  his  obli- 
gation. The  petition  ot  ivpellee  was  de- 
fective.  In  that  ft  faUed  to  allege  that  the 
court  had  rendered  any  Judgm«it  aa  the  at- 
tachment branch  of  the  case,  and  the  demur- 
rer of  the  defendant  Combs  thereto  should 
have  be^  sustained;  and,  for  the  same  lea- 
scm,  the  demurrer  to  the  answer  of  defendant 
Combs  should  have  been  overruled.  For  the 
reasons  Indicated,  the  Judgment  Is  reversed, 
and  the  cause  remanded  for  proceedings  con- 
sistent horevlth. 


j 

DUGAN  T.  COMMONWEALTH. 
(Goort  of  Appeals  of  Kentuclcy.    Not.  18, 1897.) 

Hon  ICIDB— EVIDBKOB— RSBUTTAL— Ck>N  FSaSIONS  — 
ADMISBIBILITT  and  WbiOBT— ExPRRT  TSBTIIfOBT 

— WlTXBBBBfl  IMPBACHMIHT  —  HaBMLBSB  BB- 

HOB. 

1.  lo  a  murder  case,  a  witness  for  the  common- 
wealth teetifled  as  to  the  place  where  the  shoot- 
log  was  done.  The  location  of  Buch  place  was 
foily  eetablished  by  other  evidence.  Defense 
called  a  witne«  to  prove  that  said  witness  of 
commonwealtii  had  told  a  different  story  regard- 
ing the  iQcation  of  snch  place.  Held,  that  de- 
fendant was  not  nrejudiced  by  the  common- 
wealth's proving  by  ita  said  witness  statements 
made  by  defendanrs  witness,  when  Bame  did  not 
tend  to  efltablitih  guilt  of  accused. 

2.  There  is  uo  reversible  error  in  refnsnng  to 
permit  defendant  to  impeach  a  witness  of  the 
i-ommonwealth.  when  the  facts  sworn  to  by  such 
witness  are  amply  sustained  by  the  testimony  of 
other  witnesses, 

3.  Where  the  commonwealth  had  established 
that  defendant  had  used  a  44-caliber  revolver, 
and  defendant  introdnced  evidence  that  the  bul- 
let by  which  deceased  was  killed  weighed  less 
than  a  44-caliber  bullet,  under  Cr.  Code,  8  224, 
l)roviding  that,  after  defendant  has  closed,  ^e 
-commonwealth  may  offer  rebutting  evidence.  It 
was  pTOp«  tor  the  commonwealth  to  show  that 
■  bullet  fired  through  bones  and  tissues  would 
lose  in  wdght. 

4.  On  the  question  wheAer  a  bullet  fired  into  a 
human  body  will  lose  weight  in  pasaing  tlirough 
bones  and  tissues,  the  opinion  of  a  physician, 
based  on  experience  and  on  knowled^  acquired 
from  the  study  of  medical  works,  was  properly 
■sdnaitted. 

5.  Defendant,  after  his  arrest  for  murder,  con- 
fessed, to  the  oflQcer  and  others,  to  having  fired 
the  shot,  and  attempted  to  justify.  At  the  tri- 
ml,  objection  was  made  by  defendant  to  the  in- 
troduction of  evidence  as  to  this  confession,  on 
ttie  ground  that,  while  he  was  shooting  at  anoth- 
•er  man  at  the  time  deceased  was  killed,  he  was 
Induced  to  make  the  confeBsion  through  fear  of 
the  friends  of  the  man  at  whom  he  daimed  to 
bave  fired  the  HM  that,  in  the  absence 
•of  evidence  that  defendant  was  influenced  in  his 
statements  by  fear  of  those  friends,  the  confes- 
sion was  adntissible. 

6.  The  court  is  the  judge  of  the  admissibility 
of  confessions  as  evidence. 

7.  Where  the  corpus  delicti  has  been  abun- 
dantly established,  it  is  not  necessary,  under 
Cr.  Oode,  |        providing  that  a  oonfession  not 


ooade  In  open  eonrt  will  not  wanant  a  convic- 
tion unless  aecomnanied  with  other  proof  that 
the  offense  was  committed,  for  the  court  to  in- 
struct as  to  the  effect  of  a  confession  out  of 
court,  which  had  been  introduced  in  evidence. 

Appeal  from  circuit  court,  Knox  county. 
"To  be  ofBcially  reported." 
John  Dugan  was  found  guUty  of  man- 
slaughter, and  he  appeals.  Aflbmed. 

James  D.  BUek  and  Q.  W.  Saulsberry.  for 
ai^Uant  Jas.  H.  Tlnsley  and  W.  9^  Tay- 
lor, for  the  Commonwealth. 

PAYNTEB,  J.  The  ai^Uant,  John  Du- 
gan, was  indicted  for  the  murder  of  John  C. 
Colson.  He  was  found  goU^  of  manalaugh- 
ter,  and  sentenced  to  the  penitentiary  for  2i 
years.  On  June  1,  1887,  betwera  7  and  S 
o'clock  p.  UL,  Colson  was  shot  and  killed  in 
the  city  of  ^Iddlesboro.  The  testimony  In 
the  case  Is  too  voluminous  to  be  given  here. 
According  to  the  testimony  offered  by  the 
commonwealth.  Dugan  shot  and  killed  Col- 
son. Dugan  and  William  Miller  had  some 
trouWe  in  front  of  what  Is  known  as  tbe 
"Colson  Kock."  Colson  was  the  peacemak- 
er. He  disarmed  Dugan,  by  taking  from  faiui. 
In  a  friendly  way,  his  revolver.  The  parties 
separated.  Dugan  wait  to  his  house,  pro- 
cured a  44  RemlngtMi,  and  in  a  few  min- 
utes returned  to  a  place  near  where  the  dif- 
ficulty and  separation  had  taken  place.  Tber« 
was  a  vacant  lot  adjoining  the  Colson  Block. 
On  tblB  lot  Miller  and  Colson  had  hitched 
their  horses.-  Dugan  left  Cumberland  avenue, 
on  which  this  lot  faces,  and  went  to  within 
a  few  feet  of  where  Colson  and  Miller  were  un- 
hitching tbelr  horses.  Colson  had  unhitched 
his  horse,  and  turned,  biclng  Dugan.  It  was 
light  enough  for  Dugan  to  have  recognised 
Colson  and  Miller.  Dugan  shot  Colson,  and 
Inunedlately  fired  at  Miller.  Haman  Wlen- 
Btien,  who  did  business  on  the  t^qiiosite  aide  uf 
the  street,  testified  that  he  saw  a  man  holding 
a  pistol;  that  there  was  a  flash;  that  then  .i 
man  said.  "Ob,  he  shot  mef  that  then  an- 
other shot  was  fired,  and  Colson  walked  to 
the  avenue,  and  then  up  a  Btairway  leading 
to  the  second  fioor  of  his  block,  where,  in  a 
few  minutes,  he  ezi^red;  that  Dugan  Imme- 
diately came  upon  the  sidewalk,  holding  a 
pistol  in  his  band.  This  witness  also  tecctl- 
fled  that  the  person  who  did  the  shooting  had 
on  a  light  suit  of  clothes,  as  Dugan  appeared 
to  have  been  dressed.  A  colored  girl  who  liv- 
ed at  Dugaa's  house  testified  that  she  saw 
some  one  present  a  pistol  while  standing  at 
the  place  where  the  commonwealth  claims  that 
Dugan  stood  when  the  shot  was  fired  that 
killed  Colson.  This  girl  was  standing  In  the 
yard  back  of  Dogan's  house.  Without  re- 
peating here  what  Dugan  said,  it  Is  sufficient 
to  say  that  Dugan  admitted  to  several  per- 
sons that  he  had  shot  Colson.  There  Is  proof 
in  the  record  tending  to  show  that  Dugan  had 
an  ill  feeling  towards  Colson.  Nnmerous  wit- 
nesses testified  that  only  two  shots  were  flrtf^i 
on  tiie  occasion  when  Colaon  was  killed.  Du- 
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Stn  testified  that  be  fired  two  ehots  at  WU- 
lim  Uiller;  that  ftllUer  was  attempting  to 
take  hU  life;  that  he  fired  the  shots  lu  self- 
defense.  Dugan  seeks  to  sustain  his  claim 
that  UUlo-  fired  at  him  by  attempting  to 
prove  that  the  second  report  was  louder  than 
the  first;  and  he  claims  that  that  Is  to  be 
accooDied  for  because  Miller  fired  at  about 
iix  lame  time  that  he  (Dngan)  fired  the  sec- 
ond sbot  There  Is  no  escape  from  the  con- 
dusion,  after  carefully  reading  this  record, 
that  Dugan  purposely  shot  and  killed  Col- 
ma.  We  do  not  entertaUi  the  slightest  doubt 
of  his  guUt.  Numerous  errors  are  aaslgned 
for  s  rerereal  of  the  case.  We  will  briefly 
i-omldeT  scHne  of  them: 

it  It  claimed  tnat  the  court  erred  in  al- 
lowing the  chief  of  police  and  his  deputy  to 
testify  as  to  what  Dugan  did  when  the  chief 
of  police  approacbed  him  while  he  was  under 
arreat.  Is  diarge  of  the  d^ty.  Counsel  con- 
tendB  tbat  the  court  permitted  the  common- 
wealth to  prove  that  Dngan  attempted  to 
draw  his  ptotol  tm  the  chl^  ot  poUce  and  his 
depatjr.  Aft^  the  arrest,  the  deputy  allow- 
«i  Dogan  to  retain  his  pistol  until  the  chief 
of  pidke  appeared  on  the  scene.  Neither  of 
tbew  offices  testified  that  Dugan  drew  his 
piEtol  Ml  them.  They  say  that,  when  the 
cUef  of  police  came  up,  Dugan  had  the  pl8t<^ 
In  his  bosom  or  pants;  that  he  went  to  draw 
it,  and  the  chief  of  police  asked  him  to  give 
•t  Ut  bltn.  It  does  not  appear  from  the  tes- 
t-mony  that  Diqcan  was  drawing  It  In  a  hos- 
tile Diaitaer.  or  resisted  the  effort  to  take  the 
piBto);  and  we  are  unable  to  see  how  the 
fans  with  reference  to  the  surrender  of  the 
Mnol  as  given  by  the  officers,  did  or  could 
have  prejudiced  the  ^fendant  In  the  slight- 
tat  degree. 

Qtnoa  White  was  Introduced  by  the  com- 
BMMnrealth  In  chief,  and  testified  that  she  was 
atuding  in  Dugan'a  back  yard  when  the 
vbots  were  fired;  that  she  saw  a  man  raise  a 
to  fire,  but  she  did  not  know  who  It 
^u,  as  she  threw  ber  apron  over  her  face, 
that  she  could  not  see  the  flj-lng.  She  said 
that  the  party  who  did  It  stood  near  the 
iarement.  Tbe  defendant,  ostensibly  to  Im- 
peach the  testimony  of  Emma  White,  Intro- 
doeed  Mrs.  Whitaker.  She  testified  that  the 
WUte  told  her  a  few  mornings  after  Col- 
MO  was  killed  that  she  saw  a  man  shoot  a 
fkuA  near  the  rear  of  the  Colson  Block.  In 
^iew  of  tbe  testimony  of  the  defendant  and 
the  coDunonwealth  as  to  tbe  location  of  the 
psrtlea  when  tbe  firing  took  place,  tills  testi- 
iBony  was  nnlnqiortant,  as  all  admitted  that 
tbe  shooting  took  place  In  the  vacant  lot  be- 
tween the  Colson  Bnlldlng  and  the  paling 
(*:D<x.  Betides,  it  was  an  effort  to  make  sub- 
»uatlTe  tertbnony  for  the  defendant  1^  con- 
'adlcUnc  Emma  White. '  which  Is  not  per- 
.-uiMible.  In  view  of  this  fact,  tbe  tesU- 
>dODy  Ura.  Whitaker  as  to  what  Emma 
WUte  said  was  so  unimportant  that  the  de< 
fKtdant  Goold  not  have  been  prejudiced  by  the 
KOau  of  tbe  commonwealth  in  prorlng  by 


Bmma  White  certain  statements  made  to  her 
by  Mrs.  Whitaker.  The  statements  which 
Bmma  White  claims  that  Mrs.  Whitaker 
made  to  her  did  not  in  the  slightest  degree 
tend  to  establish  the  guilt  of  the  accused. 

It  is  contended  that  tbe  court  erred  In  re- 
fusing to  compel  BoBwoth  to  answer  ques- 
tions with  reference  to  an  alleged  corrupt 
and  dishonorable  transaction  at  a  certain  elec- 
tion, of  which  he  was  one  of  the  officers. 
Boswoth  testified  that  Dugan  said,  in  the 
city  hall,  that  Colson  had  slapped  him  in  the 
face,  and  took  bia  pistol  away  from  him,  and 
added,  "You  know  me  well  enougb  to  know 

tbat  I  would  kill  any  s  of  a    that 

would  treat  me  tbat  way."  This  was  tlie 
Iniportant  testimony  which  Boswoth  gave. 
A  number  of  witnesses  had  testified  substan- 
tially to  the  same  facts.  Dugan  admitted 
that  he  bad  made  various  admissions,  Incul- 
patory In  their  character,  but  claimed  that  he 
did  it  through  fear  of  Miller  and  his  friends. 
It  may  be  assumed  tbat  the  court  erred  In 
refusing  to  allow  Boswoth  to  answer  the 
questions,  and  the  defendant  to  prove  the 
truthfulness  of  his  avowal  that  he  could 
show  that  Boswoth  was  guilty  of  misconduct 
in  tbe  election.  Still,  Dugan  was  not  prej- 
udiced by  It,  because  several  other  witnesses 
bad  testified  substantially  to  tbe  same  facts 
to  which  Boswoth  liad  given  testimony.  Be- 
^des,  Dugan,  on  his  examination  as  a  witness, 
suletantially  admitted  that  he  bad  made  the 
inculpatory  atatoments. 

It  appeared  In  tbe  testimony  that  the  pistol 
from  which  Dngan  fired  the  shots  was  a  44 
Remington.  The  proof  tended  to  show  that 
the  ball  of  a  44  cartridge  would  weigh,  be- 
fore It  is  shot,  200  grains,  and  that  the  ball, 
in  the  same  condition  as  when  removed  from 
the  body,  weighed  only  176  grains.  Dr.  Rob- 
inson said  tbat  the  ball  passed  through  the 
collar  bone  and  the  shoulder  blade,  and  that 
the  effect  of  a  ball's  passing  through  such 
bones  n-ould  be  to  reduce  Its  weight  He  did 
not  give  an  opinion  as  to  what  tbe  loss  would 
be.  The  defendant  offered  testimony  to  show 
tbat  balls  which  had  been  ^ot  from  a  44 
cartridge  Into  soft  wood,  and  Into  earth,  and 
some  other  substances,  not  bone,  would  lose 
a  certain  number  of  grains,  but  much  less 
than  24  grains.  In  rebuttal,  the  eomm<ni- 
wealth  Introduced  Dr.  Caldwell,  who  gave  an 
opinion,  from  bis  experience  and  knowledge, 
that  a  ball  fired  Into  the  body,  passing  through 
tissue  and  bones,  would  be  reduced  In  weight; 
and  he  also  gave  an  opinion,  from  knowl^ge 
which  he  bad  acquired  from  the  study  of 
medical  works,  that  a  ball  fired  Into  the  skull 
(which  Is  about  the  same  thickness  as  tbe 
collar  bone)  would  be  reduced  in  weight  teom 
3  to  50  grains.  It  is  contended  that  It  was 
erroneous  tor  the  court  to  admit  this  testi- 
mony—First, because  it  was  not  offered  prop- 
erly in  rebuttal;  second,  because  he  was  not 
eompetent  to  give  an  opinion  as  an  expert 
Under  section  224,  Cr.  Code,  after  the  defend- 
ant has  dosed,  the  commonwealth  may  offer 
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rebutting  eTldence,  and  for  a  good  reason, 
and  In  furtherance  of  justice,  may  be  permit- 
ted to  offer  evidence  upon  ber  original  case. 
We  think  tliat  thla  tesUinony  was  properly 
offered  In  rebuttal.  The  defendant  had  in- 
troduced evidence  by  which  It  was  attempt- 
ed to  Bbow  that  the  ball  which  was  taken 
from  the  body  of  Colson  was  not  a  44.  Then 
the  commonwealth  offered  Dr.  Caldwell,  as 
an  expert,  to  show  that  a  ball  might  be  re- 
duced even  more  than  24  grains  by  passing 
through  bones  and  tissues  of  the  human 
body.  Experts  acquire  knowledge  through 
actual  experience,  and  by  tbeir  study  of  cer- 
tain subjects.  They  In  that  manner  qualify 
themselves  to  give  opinions  on  subjects  of 
which  they  have  such  special  knowledge,  and 
It  is  competent  for  them  to  do  so,  within  cer- 
tain limitations.  We  thinfc;  that  Dr.  Cald- 
well's experience,  and  the  knowledge  which 
he  had  acquired  by  the  study  of  books  relat- 
ing to  his  profession  and  the  subject  under 
Investigation,  rendered  blm  competent  to  give 
an  opinion  as  to  the  effect  on  a  ball  which 
passed  through  bones  and  tissues  of  the  hu- 
man body. 

It  is  contended  that  the  confessions  or  ad- 
missions of  the  d^^dant  were  made  under 
such  circumstances  as  rendered  them  Invol- 
untary. The  rule  Is  well  established  that 
confessions  induced  by  the  promises,  threats, 
and  advice  of  the  prosecutor,  or  officer  hav- 
ing the  prisoner  in  charge,  or  of  any  one  hav- 
ing authority  over  him,  or  the  proseCQtion  It- 
self, or  a  private  person  in  the  presence  of 
one  whose  acquiescence  may  be  presumed, 
will  be  deemed  voluntary,  and  will  be  Inad- 
missible as  evidence.  Young  v.  Com.,  8  Bush, 
366.  This  Is  a  well-setOed  rule.  The  testi- 
mony shows  tliat  none  of  the  causes  stated 
existed  for  rejecting  the  testimony,  but  it  Is 
claimed  that  the  confessions  were  made  be- 
cause the  defendant  was  afraid  of  one  Wil- 
liam Miller  and  his  friends;  that  he  was 
afraid  to  state  the  facts  with  reference  to  the 
shooting  as  be  claimed  them  to  exist;  that 
they  would  have  Implicated  Miller,  and  thus 
Imperiled  the  life  of  the  defendant.  Although 
the  defendant  claimed  on  the  trial  of  this  case 
that  Miller  attempted  to  shoot  him,  and  he 
shot  In  self-defense,  and  that  if  he  shot  Col- 
son, It  went  wide  of  the  mark,  because  he  was 
shooting  at  Miller,  yet,  at  the  time  of  the  ad- 
missions which  the  commonwealth  proved,  he 
never  Intimated  that  be  shot  at  Miller.  He 
admitted  to  the  officer  in  charge  that  he  had 
shot  Colson.  He  did  this  before  Miller  had 
appeared  on  the  scene.  After  the  shooting 
he  went  so  far  as  to  give  the  reasons  for 
shooting  Colson,  and  the  testimony  strongly 
tends  to  prove  that  the  first  shot  which  was 
fired  was  the  fatal  one,  and  Dugan  admits 
that  he  fired  it,  although  contending  that  he 
fired  it  at  MlUer.  It  Is  whoUy  inexplicable 
to  US  why  Dugan  was  afraid  to  admit  on  the 
night  of  the  arrest  that  he  had  shot  at  Miller, 
as  he  did  not  hit  MlUer,  and  as  he  contends  It 
was  done  In  self-defense,  yet  was  willing  to 


admit  that  he  had  purposely  killed  an  in- 
fluential cltisen,  and  sought  to  mitigate  or  Jus- 
tify his  act  The  testimony  in  Oie  record 
shows  that  there  was  great  excitement  In  the 
town,  r^ulting  from  the  killing  of  Oolson,  but 
not  the  slightest  evidence  tending  to  prove 
that  the  melted  condition  of  the  people  In- 
fluenced Dugan  to  make  the  admissions.  We 
think  the  court  properly  permitted  the  evi- 
dence of  the  confessions  or  admissions  to  go 
to  the  Jury.  The  Jury  heard  all  the  evidence 
relating  to  the  circumstance  under  which 
they  were  made,  and  they  were  the  Judges  as 
to  the  weight  which  should  be  given  tbem. 

It  Is  contended  that  the  court  should  have 
given  the  jury  Instructfons  which  would.  In 
effect,  have  allowed  the  jury  to  determine 
whether  it  was  proper  for  tbem  to  consider 
the  admissibility  of  the  confessions  as  evi- 
dence. This  court  has  uniformly  held  that 
the  court  Is  the  Judge  as  to  the  admlsslbilltr 
of  the  confessions  as  evidence.  We  deem  it 
unnecessary  to  dte  authority  on  this  ques- 
tion, as  the  rule  we  have  stated  has  always 
been  recognized  by  this  court  as  the  correct 
one. 

Section  24d,  Cr.  Code,  reads  as  follows: 
"A  confession  of  a  defendant,  unless  made  In 
open  court,  will  not  warrant  a  conviction,  un- 
less accompanied  with  other  proof  that  such 
an  offense  was  committed."  It  is  «mtended 
that  the  court  erred  in  not  giving  the  jury  an 
instruction  on  the  sobject  aa  to  the  effect  of 
a  confession  not  made  In  c^en  court  In  the 
case  of  Cunningham  v.  Com.,  9  Bush,  149,  It 
was  ruled  that,  besides  proof  of  any  confes- 
sion a  defendant  may  have  made  of  bis  guilt, 
unless  made  In  open  court,  there  must,  to  war- 
rant a  conviction,  be  other  evidence  conducing 
to  prove  him  guilty  of  the  offense  alleged  to 
have  been  committed  by  him.  The  language 
of  section  240  does  not  admit  of  Bn<^  an  in- 
terpretation. Patterson  v.  Com.,  86  Ky.  313. 
S  S.  W.  3S7,  accords  with  this  view.  In  that 
case  the  court  said,  "If  the  confession  Is  ac- 
companied with  proof  that  such  an  offense 
was  committed  (t  e.  with  proof  of  the  eorpua 
delicti),  it  will  warrant  a  conviction."  The 
court  In  that  case  also  held,  in  effect,  that 
section  240  was  a  legislative  declaration  of  a 
rule  that  had  previously  existed.  Wigglnton 
V.  Com.,  92  Ky.  282,  17  S.  W.  634,  reaffirmed 
the  Interpretation  which  had  been  made  of 
section  240  In  the  Patterson  Case.  These 
cases  gave  an  entirely  different  meaning  to 
section  240  from  that  which  bad  been  given 
by  the  court  In  the  Cunningham  Case.  While 
the  court  did  not  In  these  cases,  in  trams, 
overrule  the  Cimnlngham  Case,  yet  In  effect 
they  did  so.  We  adh^e  to  the  doctrine  of 
the  Patterson  and  WIgglnton  Cases,  and 
overrule  the  Cunningham  Case.  We  do  not 
say  that  a  case  may  not  arise  In  which  It 
would  be  proper  for  the  court  to  tell  the  Jury 
the  effect  of  extrajudicial  confeastons.  But 
we  are  of  the  opinion  that  In  tbls  case  it  was 
not  necessary  to  do  so.  Tbe  COTpna  delicti 
was  abundantly  proven,  aaji^wn  1^  the  tects- 
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that  WW  have  heretofore  glTen,  Independent  of 
the  confesBlona  or  admissions  of  the  defend- 
ant out  of  court;  hence  it  was  nnnecessary 
fiH-  the  court  to  give  the  taistmctton  In  qnea- 
tlon.  This  tiew  Is  m  accord  with  Bush  t. 
Com.  (Ky.)  17  8.  W.  330. 

We  are  of  the  opinion  that  no  emn  of  law 
occurred  at  the  trial  which  itrcjudlced  the 
substantial  rights  ot  the  defendant  The 
judgment  Is  affirmed. 


MOSS  et  aX.  t.  RXLET  et  al. 
(Court  of  Appeals  of  Eentocky.    Oct  13. 1S07.) 

SCHOtn^S  AMD  BdHD<H<  D|8TKI0T8-Bl<ICTIOX  OF 
Tbitbtbis— VtTA,  VOOB  VoTiiia. 
Const  Kr.  1  15S,  proTides  that  the  prorl- 
■ions  of  piecedlitf  sections,  requiring  that  elec- 
tions ue  peoide  shall  be  by  secret  official  bal* 
lot  "shall  not  MOlr  to  ^  deetlon  of  school 
trustees  and  ottier  common  schod  district  elec- 
tions. Said  elections  shaU  be  regulated  by  the 
general  asaemblr  except  as  otherwise  provided 
for  in  tbis  constitution."  Ky.  St  S  1446,  part 
of  the  general  eleiition  law,  ]»0Tide8  that  '  in  all 
elections  bereafter  held  In  this  state  on  any  sub- 
ject which  may  by  law  be  sobmltted  to  a  Tote 
of  the  people,  and  for  all  or  any  state,  district 
connty.  or  municipal  offices  except  school  trus- 
tees and  other  common  school  district  elections, 
the  Totioe  ediail  be  by  secret  official  ballot"  Ky- 
St.  i  4434,— part  of  the  common-school  law, — pro- 
Tides  that  toe  Tote  in  electing  school  tmstees 
shall  be  taken  viva  Toce,  and  that  "the  qnaliBed 
Toters  of  the  district  mall  be  electors,  and  any 
widow  faavfaig  a  child  between  six  and  twenty 
Teats  or  any  widow  or  ntfaiater  haTing  a  ward" 
may  rote.  Ky.  St  |  8588,— part  of  the  charts 
of  dties  of  the  fourth  class,— provides  that  tiie 
public  schods  sball  be  under  the  control  of  a 
board  ot  educatioa,  consisting  of  two  trustees 
Crom  each  wsrd,  to  be  elected  at  the  general 
Xorember  election  "by  the  qualified  TOters  of  the 
dty  at  large."  Ky.  St  {  3606,  prorides  that 
"anr  city  of  the  fourth  class  in  which  said  sys- 
tem of  poblic  schools  shall  be  established  and 
maintained  shall  constitnte  one  common  school 
district."  Beld  that,  as  there  is  nothioe  in  the 
charter  prescribing  the  secret  ballot  in  uie  elec- 
tion of  the  members  of  the  board  of  education, 
the  Toting  should  be  tIts  TOce,  and  those  who 
are  qualtfied  to  rote  under  the  general  school 
law  msy  rote. 

Appeal  from  drcult  court,  Bdl  county. 

"To  be  officially  reported." 

Action  by  M.  J.  Moss  and  others  against  O. 
V.  BUey  and  others.  Judgment  tor  defend- 
ants, and  plaintiffs  appeal.  Affirmed. 

D.  B,  Logan,  tag  appellants.  Wm.  ]j>w,  for 
aniellees. 

HAZELRIGO,  J.  The  sole  question  pre- 
sented on  this  appeal  Is  whether  the  mem- 
bers of  the  board  of  education  of  Plnerllle,  a 
dty  of  the  fourth  dass,  are  dectlble  by  a  rlra 
▼oee  TOte  or  by  secret  ballot.  Spinning 
with  section  14S,  and  ending  with  section  154, 
under  the  head  of  "Suffrage  and  Eaectiona," 
the  conBtitntion  isescrlbes  the  quallflcaUons 
of  Totws  and  a  scheme  of  r^Istratlon,  and  re- 
quires (section  147)  that  all  elections  by  the 
people  should  be  by  secret  official  ballot. 
Other  proTlslfnis  contain  llmltatlohs  on  ttie 
Dumbtt  of  elections,  and  fix  the  hours  be- 


twe«i  wUch  they  were  to  be  held.  The  flUIng 
of  Tacandes  by  election  or  ajqimintment  were 
also  provided  for.  Then  lotlowa  section  166, 
namely:  "The  pro^shms  oif  eectloa  145  to 
154  IndnslTe  shall  not  apply  to  the  elections 
of  school  trustea  and  otiier  common  school 
district  Sections.  Said  elections  shall  be  reg- 
ulated by  the  general  assembly  exc^t  as  oth- 
erwise ^Tlded  for  in  this  constituttoa." 
Pursuant  to  these  sections  the  gen«tU  assem- 
Uy  passed  a  gen«al  election  law,  providing, 
among  other  things,  that  'in  all  elections 
hraeafter  neld  In  tUs  state  on  any  subject 
which  may  by  law  be  submitted  to  a  vote  of 
the  i»eople,  and  fw  all  «■  any  state,  district 
connty  or  municipal  offices  eocept  sdiool  trus- 
tees and  other  common  school  district  dec- 
tlous,  the  TOtlng  shall  be  by  secret  offidal  bal- 
lot  printed  and  distributed  as  bereafter 
Tided,  and  no  other  ballots  shall  be  used.** 
Ky.  St  I  1446.  Then  follow  sections  inorldp 
ing  for  the  appointment  of  ftlecthm  offleers, 
the  form  of  official  ballots,  and  dhrectlng  gen- 
easily  as  to  the  ccmduct  of  the  election,  and 
the  manner  of  conntlttg  the  ballots.  So  tar 
we  find  no  plan  tor  the  election  sdiool 
trustees.  But  In  section  4484,  Ky.  Bt,  found 
In  the  general  law  r^ulatlng  common  schools, 
we  find  a  statiAe  providing  that:  "Bach 
school  district  shall  be  undw  the  contnrt  of 
three  trustees.  The  vote  in  electing  the  trus- 
tee shall  be  tak^  viva  voce,  and  the  electim 
shaQ  be  held  at  the  echotd  house,  and  If  no 
school  house  be  in  the  durtrlct  at  such  con- 
venioat  places  as  the  trustee  may  select  fn»n 
one  o'ckxA  to  six  o'dock  In  the  afternoon  on 
the  1st  Saturdiq'  in  Jime  eadi  year,  and  at 
this  election  the  qualified  vottfs  of  the  dis- 
trict dudl  be  Electors  and  any  widow  having 
a  child  between  six  and  twenty  years  or  any 
widow  or  spinster  having  a  ward,  etc.,  may 
also  vote.**  This  law  was  enacted  at  the  ses- 
sion of  the  genmtl  assemt^  which  adopted 
the  charter  governing  the  cities  of  the  fourth 
class,  the  two  laws  being  adopted  within  a 
few  days  ot  each  other,  nie  charter  provi- 
sions on  this  subject  are  as  fc^ws: 

"There  may  be  maintained  a  system  of  pab- 
Uc  sduH^  at  which  all  the  children  residing 
in  the  dty  between  the  ages  ot  she  and  twenty 
years  may  be  tatight  at  the  puUIe  expense. 
Said  school  shall  be  under  the  coirtrol  of  a 
board  to  be  styled  *Board  of  Bducatlon,'  c(m- 
sistlng  of  two  trustees  from  each  ward  of 
the  dty  to  be  elected  at  the  general  November 
election  In  1893,  by  the  qualified  voters  of 
the  city  at  large.  They  shall  mecft  and  quali- 
fy on  the  first  Monday  In  January  after  their 
election.  The  tmstees  so  elected  shall  hold 
their  offices  one  half  for  two  years  and  one 
half  tor  four  years  as  shall  be  determined  by 
lot  at  the  first  regular  meeting  after  the  elec- 
tion. And  at  the  general  dectitm,  every  two 
years  thereafter,  there  shall  be  elected  by  the 
qualified  voters  of  the  city  at  large,  one  trus- 
tee from  each  ward  In  the  dty  In  which  the 
terms  of  his  predecessor  In  office  wlU  then 
expire.   Said  tmstees  shall  possess  the  same 
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quaUfloathnu  aa  are  required  for  a  cooncU- 
man.  Bald  board  ot  education  shall  conttnne, 
and  It  la  hwel^  declared,  a  body  politic  and 
corpora^  vnder  the  name  and  atyle  of  'Board 
of  EdncatlfHi*  with  perpetual  aocceaalon,  and 
by  that  name  majr  cmtract  and  be  contracted 
witb,  ane  and  be  sued,  have  and  nae  a  aa- 
pwate  aeal.  the  same  to  renew  or  alter  at 
pleasure;  m^  pnrchaae,  rec^re.  hold,  lease, 
sell  and  dispose  of  real  and  personal  estate 
for  public  acbool  purposes.  The  ontrol  and 
managMneift  of  the  puldic  schoob  ot  the  dty 
and  property  and  funds  thereunto  belmsUiK, 
shall  be,  and  is  hereby,  vested  in  said  board, 
sutdect  to  the  provlBions  of  this  law,"  etc. 
Ky.  St.  {  8688. 

Section  3606,  Ey.  St:  "Any  city  oC  the 
fourth  class,  in  which  said  system  of  public 
schools  shall  be  established  and  maintained, 
shall  constitute  one  common  school  district 
and  a  superlntmdeat  of  public  instrnctlon 
shall  pay  every  year  out  of  the  common  school 
fund  of  the  state  to  the  white  board  of  educa- 
tion, the  same  amount  per  capita  for  each 
white  child  of  pupil  a^e  In  said  district,  and 
to  the  Moored  board  of  education  the  same 
amount  per  cairita  for  each  colored  child  of 
pupil  age  in  said  dtetrict,  as  he  shall  pay  to 
each  child  of  pupil  age  In  other  school  dls- 
trictB." 

These  seem  to  be  the  only  provisions  af- 
fecting the  question  under  consideration. 
From  the  sectlims  of  the  constitution  quoted. 
It  Is  clear  that  the  framers  ol  that  Instrument 
did  not  intend  to  require  a  secret  ballot  In  the 
election  of  trustees  of  common  schools,  or  In 
any  election  In  common-school  districts;  and 
it  seems  equally  dear  that  this  did  not  pro- 
hibit the  general  a8S0mbly  from  adopting 
such  a  system.  The  question  was  left  to  the 
general  assembly.  While  this  la  true,  the  In- 
tention of  the  framers  of  the  organic  law,  as 
well  as  that  of  the  general  aasemUy,  In  adopt- 
ing the  genial  eledtion  law,  would  seem  to 
be  against  the  policy  of  adopting  the  secret 
ballot  In  the  election  of  such  trustees.  This 
is,  however,  an  Implication  merely,  and  as, 
In  direct  terms,  the  question  Is  left  to  the 
general  assembly,  we  do  not  doubt  the  power 
of  the  latter  body  to  control  the  method  of 
such  elections,  at  any  rate  by  general  law. 
And  we  are  of  the  opinion,  as  there  Is  nothing 
In  the  charter  prescribing  the  secret  ballot  In 
the  election  of  trustees  or  the  members  of  the 
board  of  education,  the  legislature  intended 
to  leave  the  matter  where  It  was  left  by  the 
constitution  and  by  the  general  law.  This 
view  of  the  question  requires  the  election  to 
be  held  by  viva  voce  system.  In  express 
terms  the  election  Is  to  be  at  the  November 
election,  the  regular  officers  of  which  must 
provide  therefor,  and  at  which  the  qualified 
voters  of  the  city  may  participate.  We  re- 
gard it  immaterial  that  the  trustees  are  de- 
nominated the  "Board  of  Eiducatlon."  They 
perform  the  duties  of  trustees,  and  the  elec- 
tion Is  only  held  In  a  common-school  district 
under  the  express  provisioa  of  section  8606, 


Ey.  St  .We  an  in  doubt  aa  to  the  meantng 
of  the  clause,  "qnaltfied  Totets  ot  the  city," 
but  in  view  of  the  teaenl  law  conferring  tbe- 
right  ctf  suffrage  on  widowi,  etc*  In  such  Sec- 
tions, we  are  iw^naa  to  bold  tbe  words  tr> 
mean  those  of  the  dttj  who  are  qualified  to> 
vote  under  the  gaml  KhotA  law.  The  Judg- 
moit  below  Is  In  accord  wltli  theae  views,, 
and  la  thorefote  afllrmed. 


BfUTUAL  SAVINGS  ft  LOAN  A8S*N  v. 
OWIXGS. 

(Court  of  Appeals  of  Kentucky.    Nov.  20, 1897.)- 

BOILDIHG    AND   LOAH  ASSOCIATIONS— KlOHTS  Or 

AB8IO.VBB  or  Btock— Dbumt. 

1.  Defendant  who  owned  16  shares  of  atoA  fn 
plaintiff  association,  desiring  to  obtain  a  loaa 
from  piaintiff,  purchased  from  other  stockholders 
24  additional  shares,  paying  to  them  tbe  calls- 
thereon  up  to  the  date  of  her  porchaae,  and  these 
shares  were  transferred  to  her  on  die  books  of 
the  company  in  doe  course  of  business.  HeU, 
that  defendant  fs  entitled  to  credit  for  the  dues 
paid  on  the  24  shares  as  if  rtie  had  originallr  sab- 
scribed  for  them,  and  paid  to  the  association  the 
dues  thereon. 

2.  A  borrower  is  liable  only  for  the  amonnt  of 
the  loan  with  legal  interest  provisions  of  the 
charter  allowing  any  greater  interest  being  in- 
valid. 

AK>eal  from  circuit  court,  Montgomery 
county. 

"Not  to  be  officially  reported." 

Action  by  the  Mutual  Savings  A  Loan  Asso- 
ciation against  Sallle  R,  Owlngs  to  recover  tbe- 
amount  of  a  loan  and  enforce  a  mortgage  lien. 
Judgment  for  defendant  on  her  counterclaim, 
and  plaintiff  ai^eals.  Affirmed. 

.  R.  A.  Mitchell  and  Thoa.  Tomer,  for  appel- 
lant  B.  0.  OTtear,  for  a^iellefc 

BUBNAM,  J.  AppeUant  alleges  that  it  Is  a 
corporation  created  under  the  provisions  of 
chapter  66  of  the  General  Statutes;  that  in 
July,  1SS4,  it  loaned  to  the  appellee  $4,000,  to 
be  repaid  In  inetallmenta,  and  to  secure  the 
paymoit  of  which  she  executed  a  mortgage 
on  real  estate;  that  at  the  date  of  tbe  loan  ap- 
pellee was  the  owner  of  40  shares  of  the  capi- 
tal stock  of  the  association;  and  her  account 
with  the  aaaodatlon  is  thus  atated  by  appel- 
lant: 

To  lM%u  J4,0W  w 

Inti>rest........„..»»«...  I.IM  M 

rinM    US  OQ 

CtMCk  i«tBnad....„.„      4«  00 


Bj  Cub  diie»....«.. 


H.M  00 


Ca«b  and  Int.  la  advauo*. 
OMb.. 


1st.  aUowad  by  Ass's.. 
Ant  dns  Asi'n..... 


mm 

....  1.87B  M 
^  1.T40  IS 
  44*  00 

ma 


To  bal..  Sum  I,  im.... 


.tnosr 


—For  which  Judgment  Is  prayed. 

Appellee  resisted  payment— First,  on  tbe 
ground  that  at  the  time  of  her  subscription  to 
the  capital  stock  of  the  company  and  the  mak- 
ing of  tbe  contract  she  was  a  married  woman, 
and  r^es  on  her  coverture;  and,  second,  that 
the  debt  had  been  satisfied  In  full  before  tbe 
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Institution  of  tbe  suit  She  allegea  tbat  pre> 
viona  to  the  toan,  on  July  SI,  18M,  she  had 
paM  to  ^ipellant  1810  on  her  snbacrlptton  to 
the  cai^tal  stock  of  the  company,  for  which 
she  claims  she  vas  mtttled  to  credit;  that 
ahe  recetved  <mly  (2,125  In  actual  eaah,  the 
balance,  91,875,  being  reserved  by  tb»  com- 
VBBf  aa  the  >nm  that  wotdd  be  dne  by  her  for 
Interest  and  does  np  to  Norember,  1886,  leav- 
ing due  to  the  association  as  of  that  date  only 
the  smn  of  91,215;  fliat  snbeegotfitly  Uiereto 
ahe  had  paid  on  tbe  debt  91.740.1S,  and  that 
she  had  oreqiald  aniellaiit  9580.  And  she 
farther  pleaded  that  the  Item  (tf  9186,  which 
consUtated  a  part  of  tiie  alleged  balance  doe 
appellant,  was  made  up  by  flnefl  Incurred 
failure  to  pay  the  alleged  balance,  and  was 
usurious;  and  she  beaded  and  relied  on  the 
statote  In  bar  of  recoTo?  of  same,  and  made 
her  answer  a  connterdalm,  ami  pnqred  Judg> 
ment  against  appellant  for  9870,  the  amount 
which  she  alleges  she  overpaid  It  The  <dtan- 
cellor  In  his  Judgment  deducted  the  9810,  with 
the  accumulated  Interest  thereon,  amounting 
to  9850.9(^  from  the  amount  of  the  loan  at  the 
date  thereof;  and  also  credited  an>^ee  with 
tbe  91f879  retained  by  ibe  conpany  as  of  that 
date;  and  found  that  aj^i^eo  vras  Indebted  to 
appdlant,  after  these  dednctlona,  In  the  sum 
of  91A74.05;  and  charged  her  Interest  at  6 
per  CQit  thereon  from  the  date  of  the  loan 
until  paid,  crediting  her  with  the  various 
sums  which  made  up  the  $1,740.13,  "nith  inter- 
est thereon;  and  found  that  i^nwUee  had 
oveipald  ai^ellant  $280.61,  for  which  she  was 
glvra  Judgment  on  her  counterclaim,-^  ef- 
fect htMlng  that  all  aji^llant  was  entitled  to 
recover  was  tbe  amount  loaned,  with  The 
legal  Interest  thereon,  which  Is  In  accord  with 
adjudications  of  this  court  passing  upon  simi- 
lar transactions  and  construing  similar  provi- 
sions of  the  diarters  of  building  and  loan  es- 
sodattons.  See  Association  v.  Johnson,  88 
Ky.  191.  10  8.  W.  787,  and  authorities  there 
cited.  AK>eUant  contends  tbat  a^iellee  orig- 
inally subscribed  for  only  16  shares  of  the 
stock  of  tbe  company,  and  that  she  had  paid 
upon  this  original  subscription  for  stock 
weekly  Installments  of  26  cents  on  each  share, 
which  amounted,  on  July  wy,  1884,  to  the  sum 
of  that  about  that  time,  being  desirous 
of  boRowlng  94,000  ftom  anieUant,  pmv 
chased  24  other  shares  from  parties  who  had 
subscribed  therefor,  and  paid  ithe  calls  Oiere- 
on  op  to  tbe  date  of  such  pm-chase;  and  that, 
as  appellee  did  not  pay  any  calls  upon  these 
24  shares  of  stock  prior  to  her  purchase  there- 
of. In  1884,  she  is  not  entitled  to  recova  or 
have  credit  on  this  obligation  for  any  part  of 
these  dues  paid  1^  her  vendors  prior  to  their 
transfer  to  her,— the  ailment  being  that,  eo 
far  as  these  24  shares  are  concerned,  she 
could  not  acquire  any  rights  to  dues  previous- 
ly paid,  except  such  as  were  enjoyed  1^  her 
vendors,  and  that  the  court  had  by  Its  Judg- 
ment, in  effect,  annulled  valid  contracts  with 
other  pnsons  who  were  competent  to  con- 
tract.  It  may  be  remarked  .that  there  are  no 


I^eadlngs  In  tbe  case  which  d^lnltely  and  dl»- 
tlnctly  raise  the  issue  argued  by  counsel;  bnt, 
even  If  Ibis  defense  vran  prop^y  set  Tq>  In 
the  pleadings,  it  could  not  avaU  -appelant 
herein,  as  there  Is  no  pretense  that  the  cer- 
liflcates  tm  these  24  shares  ttf  stock  ware  not 
acquired  by  the  appellee,  and  the  title  there- 
to transferred  to  her  on  tbe  books  of  the  com- 
pany. In  due  course  of  business  and  wttb  the 
consent  of  appellant.  And  having  so  ac- 
quired this  Btodir,  Ae  was  vested  with  ttw 
tMe  to  an  the  accumuUtlonB  which  belonged 
to  same  as  fnOy  as  though  she  bad  originally 
rabscribed  tor  them  and  paid  the  does  there- 
on; and  her  rights  and  liaUUtles  to  the  com- 
pany, BO  far  as  this  stock  Is  concerned,  are 
Identleal  with  tiiose  of  the  16  «bares  of  stock 
originally  purchased  by  her.  The  Judgment 
contains  no  error  prejudicial  to  the  rights  of 
appelant  and  Is  tiiereftm  afflnned. 


GLOBE  TOBACCO  WAREHOUSE  CO  et  si. 
T.  LEACH. 

(Court  of  Appeals  of  Kentucky.  Not.  19,  1897.) 

WABsaoDSBMBS— Liability  ov  Bo3id— Illboai<- 
ITT  or  Tkaksaotiost. 

1.  A  tobacco  warehouse  company  executed 
bond,  with  sureties,  andertaklDK  to  pay  to  all 
oonsfgoorB  of  tobacco  the  proceeds  thereof,  the 
bond  reciting  that  the  company  had  become  a 
member  of  the  tobacco  exchange,  and  bad  there- 
by  become  bound  to  execute  such  a  hond.  Held, 
that  the  obligors  cannot  aroid  liabilitr  to  a  con- 
signor of  tobacco  on  the  ground  that  the  tobacco 
exchange  was  illegal,  as  oelng  a  eombinati(»i  in 
rMtraint  of  trade. 

2.  The  aumiension  of  the  principal  in  the  bond 
from  membership  in  the  tobacco  exchange  doea 
not  release  the  sureties  from  liability  to  a  con- 
ai^utr  of  tobacco  unless  such  consigDor,  or  at 
Iwst  the  public,  had  notloe  of  such  saspenalon. 

Appeal  from  circuit  court,  Jefferson  conn- 
*y- 

"Not  to  be  officially  reported." 

Action  by  W.  A.  Leach  against  tbe  Globe 
Tobacco  Warehouse  Company  and  others  on 
a  bond.  Judgment  for  plaintiff,  and  defend- 
ants ai^eaL  Alttrmed. 

Stcme  A  Suddnth,  for  aHt^Oanta.  Carroll 
ft  Hagan,  for  appellee. 

WUITB,  J.  Tbls  aetkm  waa  brought  by 
the  ai^dlee,  W.  A  Leach,  against  ai^tellants, 
tbe  Globe  Tobacco  Warehouse  Company, 
Theodore  Alexander  A  Co.,  and  R.  H.  Sous- 
ley,  on  a  bond  executed  to  the  Louisville  Leaf 
Tobacco  Exchange,  by  tbe  said  Globe  Tobacco 
Warehouse  Company,  with  Alexander  ft  Co. 
and  Sonsley  as  sureties,  by  which  action  It  Is 
sought  to  recov»  the  proceeds  of  the  sale  of 
COTtain  tobacco  shaped  by  appellee.  Leach, 
and  sold  the  Globe  Tobacco  Warehouse 
Company,  and  for  which  it  failed  to  account 
Tbe  Louisville  Leaf  Tobacco  Exchange  waa 
made  a  party  plaintiff  In  the  action,  but  Is 
only  a  nominal  party,  having  no  direct  Inter- 
est. The  aUegatkms  ot  the  petition  are  that  in 
1892  the  Globe  Tobacco  War^nse  Com- 
pany, a  corporation  regtilarly  and  duly  or* 
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ganlxed  to  engage  In  tlie  bualnen  of  puUlc 
varehonseman  of  tobacco  In  the  clt7  of 
LoolarlUe,  K7.,  having  become  a  manba  of 
tbe  liOuisTllle  Leaf  Tobacco  Exchange,  and 
being  required  hj  tbe  rules  and  by-lawa  of 
aald  exchange  to  execate  a  bond,  did  ao, 
with  Bald  Alexander  &  Ca  and  Sousley  as 
sureties,  In  the  penal  sum  of  (5,000.  The  pre- 
amble and  conditions,  in  so  far  as  are  neces- 
sary to  the  determlnatlott  of  this  case,  are: 
"Whweas,  said  prlndpala  are  engaged  In  the 
business  of  tobacco  warehousemen  In  the  dty 
of  LoulSTlUe,  Ky.,  carrying  on  what  Is  known 
as  the  *Globe  Tobacco  Warehouse,'  and  haTe 
become  members  of  the  LouIsyQle  Leaf  To- 
bacco Exchange,  and,  by  so  becoming,  have 
become  bound  to  aecute  a  bcmd  of  this  tenor: 
Now,  If  said  principals  •  *  *  shall  weU 
and  truly  pay  over  to  all  consignors  of  tobac- 
co the  proceeds  thereof  which  may  be  due 
them,  then  this  obligation  shall  be  void;  oth- 
erwise. In  full  force  and  effect  •  •  •  It  Is 
further  understood  that  the  following  classes 
of  persons  shall  have  benefit  under  this  bond, 
and  the  right  to  use  the  name  of  the  Louis- 
ville Leaf  Tobacco  Exchange  In  suits  upon  It, 
to  wit:  *  *  *  (3)  Any  person  who  has  or 
may  consign  to  said  warehouse  tobacco  for 
storage  or  sale,"  signed,  etc.  The  petition 
then  alleges  that  appellee,  Leach,  had  In  1894 
consigned  to  said  Globe  Tobacco  Warehouse 
certain  tobacco,  which  was  by  them  sold  for. 
and  on  his  account,  realizing  a  net  balance 
due  him  of  $155.49,  which  sum  was  still  un- 
paid by  said  Globe  Tobacco  Warehouse,  and 
hence  he  pleaded  a  breach  of  the  covenant 
and  conditions  of  the  bond,  and  asked  to  re- 
cover that  sum  from  the  sureties.  The  an- 
swer of  Alexander  &  Co.  and  of  Sousley,  sure- 
ties, admitted  aU  the  facts  as  stated  In  the 
petition,  and  pleaded,  in  avoidance  of  recov- 
ery: That  the  bond  given  was  executed  on 
condition  that  said  Globe  Tobacco  Warehouse 
Company  might  be  admitted  to,  and  remain  a 
member  of,  the  Louisville  Leaf  Tobacco  Ex- 
change, and  that  this  was  the  sole  and  only 
consideration  for  same;  and  that  at  a  meet- 
ing of  the  LonlsTllle  Leaf  Tobacco  Exchange 
beld  November  1,  1892,  the  following  resolu- 
tion was  passed  by  that  body:  "Resolved, 
tliat  tbe  Globe  Toluicoo  Warehouse  Company 
be  suspended  from  membership  in  the  ex- 
change so  long  as  Mr.  J.  R.  Crawford  is  an 
officer  of  said  warehouse."  That  at  the  time 
of  the  adoption  of  this  resolution,  and  after- 
wards, said  J.  R.  Crawford  was  an  officer  of 
said  company,  and,  by  reason  of  said  resolu- 
tion, the  Globe  Tobacco  Warehouse  Com- 
pany ceased  to  be  a  member  of  said  exchange, 
and  unable  to  enjoy  Its  benefits  and  priv- 
ileges; and  that  thereupon  the  consideration 
for  the  bond  totally  failed,  and  said  bond  be- 
came null  and  void  for  all  purposes  subse- 
quent to  said  date,  November  1,  1882;  and 
that  then  and  there  these  sureties  were  re- 
leased from  their  suretyship.  And  they  also 
further  alleged  that  the  acts  complained  of  in 
the  petition  were  all  done  subsequent  to  ssld 


date,  MoTunber  1.  1882,  and  Oiej  tSioef ore 
denied  any  obligation  to  the  appellee.  Leach, 
for  any  sum  In  any  behalf.  Afterwards  the 
appellants  amended  tbelr  answer,  and,  by 
way  of  amendment,  pleaded  that  the  corpora- 
tion known  as  the  LoulsTllle  Leaf  Tobacco 
Exchange  was  organised  and  conducted  for 
an  unlawful  purpose,  was  In  fact  a  trust  or 
combination  organized  for  the  purpose  of 
creating  a  monopoly  and  of  stifling  just  com- 
petition, and  said  corporation  is  Told  and' con- 
trary to  the  statute  law  of  Koitucfcy,  and. 
this  being  true,  that  It  had  no  right  or  an- 
thorlty  to  take  tbe  brad  of  said  Qlobe  Tt>- 
bacco  Warehouse  Company,  and  that  the  cx>n- 
slderatlon  for  said  bond  is  vicious  and  con- 
trary to  public  policy.  Then  a)K>eUants  de- 
nied that  they  were  indebted  to  said  Leach 
hi  the  anm  of  ¥166.49,  or  any  sum.  There 
was  a  second  amended  answer  filed,  which 
alleged  that  the  tobacco  of  Leach  was  ship- 
ped, if  at  all.  after  the  1st  day  of  November, 
1892,  and  while  said  J.  R.  Crawford  was  an 
officer  of  said  warehouse  company,  and  that 
the  failure  to  pay  by  said  warehouse  com- 
pany, if  at  all,  was  while  said  J.  R.  Crawford 
was  president  of  said  company.  To  each  and 
all  of  these  answers  and  amendmoits  the 
court  sustained  demurrers,  excepting,  of 
course,  that  paragraph  that  contained  a  de- 
nial of  the  shipment  and  sale  and  of  the  in- 
debtedness. Then,  by  agreement  of  parties, 
a  Jury  was  waived,  and  the  law  and  facts  sub- 
mitted to  the  court  for  trlaL  Upon  the  trial 
It  was  agreed.  In  writing,  that  appellee. 
Leach,  If  sworn,  would  testify  and  prove  that 
the  Globe  Tobacco  Warehouse  Company  sold 
tobacco  for  him  to  a  net  amount  due  him  of 
$155.49,  which  said  warehouse  company  re- 
ceived, but  failed  to  pay  him,  and  that  that 
written  statement  was  to  be  his  testimony; 
and  the  court  filed  his  conclusions  of  law  and 
facts,  and  rendered  judgment  for  the  plain- 
tlBT,  Leach,  for  the  full  amount  claimed.  Ap- 
pellanta*  reascms  and  motion  for  new  trial 
having  been  filed  and  OToruled,  they  have 
appealed  to  this  court 

The  plea  of  appellants  that  the  Louisville 
Leaf  Tobacco  Exchange  was  a  trust  <u  a  com- 
bination of  persons  or  companies,  and  was 
in  itself  illegal,  and  engaged  In  combinations 
In  restraint  of  trade,  and  that  therefore,  the 
bond  executed  to  it  by  app^ants  is  illegal 
and  void,  it  seems  to  us,  Is  not  available  to 
these  sureties  in  an  action  by  a  consignor  of 
tobacco  to  the  warehouse  company  for  sale. 
To  pwmlt  such  defense  would  permit  a  party 
to  do  a  wrong,  and,  when  an  Innocent  third 
party  Is  Injured,  to  plead  his  own  wrong  as 
a  defense.  From  the  answer  presenting  the 
business  of  the  exchange,  we  have  serious 
doubts  whether  Its  business  was  unlawful; 
but  If  It  be,  the  appellants  can  derive  no  ben- 
efit in  this  action  from  that.  In  the  several 
answers  and  amendments,  the  appellants 
pleaded  that  the  Globe  Tobacco  Warehouse 
Company  was  suspended  from  the  leaf  tobac- 
co exchange  so  long  as  Crawford  was  coa> 
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seeted  with  the  bouse.  But  It  to  not  pleaded 
tbat  tiy  tbe  by-i«m  of  the  ezcdtanse,  or  as  any 
condition  In  the  bond,  a  au^nal<m  from  the 
exchange  would  release  the  bond,  and  that 
vpon  'relnstatemoit  a  new  b(Hid  would  have 
to  be  given;  nor  Is  It  pleaded  that  at  the  date 
«£  the  shlpm^t  by  appellee,  Leadi,  tbo  Globe 
Ounpany  was  not  then  a  member  of  tbe  ex- 
■change,  or  even  that  it  had  not  been  rein- 
stated; but  it  is  only  alleged  that  Crawford 
was  stUI  Its  president  It  may  be  that,  aft- 
«r  the  Older  of  suspension,  the  cbargee  were 
Investigated,  and  Crawford  exonerated,  and 
the  Globe  Company  reinstated.  However,  we 
«ee  no  reason  why  an  order  of  suspension 
merely  would  of  Itself  release  the  sureties, 
without  the  fact  of  such  suspension  and  the 
consequmt  release  of  the  sureties  having  been 
brought  to  the  notice  of  Leach,  or  at  least  of 
the  public  by  some  sort  of  notice.  As  the 
case  appears,  the  appellee,  Leach,  consigned 
to  the  Globe  Company  his  tobacco  for  sale, 
and  that  company  sold  same,  and  failed  to  ac- 
count to  him  for  the  procceda;  and  this  is  one 
of  the  things  the  appellants  undertook  to  se- 
cure would  be  done,  and  It  seems  to  us  that 
there  is  no  reason  presented  which  either  in 
law  or  good  conscience  would  release  appel- 
lants from  this  oldigatlon.  Finding  no  error, 
the  Judgment  of  the  circuit  court  la  affirmed. 


ABOHOSH     BUCK  et  at 

<Court  of  Appeals  of  Kentadty.  Nov.  18,  1897.) 

WhosuruL  Attachmbnt  —  Dam agu  —  Inbtkuc- 
TiosB— Harmless  Shror. 

1.  In  an  action  for  malicionflly,  and  without 
probable  cause,  suing  out  an  attachment,  the 
plaintiff  cannot  recover  attorney's  fees  and  ex- 
penses In  defending  tbe  attachment,  without 
proof  of  malice  and  want  of  probable  cause. 

2.  In  an  action  for  malicionBly,  and  without 
probable  cauae,  suing  out  bd  attachment,  where 
there  is  no  allegation  or  testimony  as  to  damage 
resulting  from  injured  feelings,  tlie  failure  of 
the  court  to  Instruct  on  that  question  Is  not  er- 
ror. 

3.  In  an  action  for  maliciously,  and  without 
probable  cause,  suing  out  an  attachment,  where 
the  Jury  finds  that  the  attadinieut  was  not  ob- 
tained maliciondy  and  without  probaUe  cause, 
and  tbat  tbe  plamtiit  Is  not  entftled  to  recover, 
the  failure  of  the  court  to  instruct  on  tbe  Question 
of  damage  from  injured  Ceeilogs  Is  without  preju- 
dice. 

Appeal  from  circuit  court.  Warren  county. 

"Not  to  be  officially  reported." 

Action  by  A.  Aboboah  against  Buck  &  Per- 
kins. Judgment  was  rendered  for  defend- 
juitB.  and  plaintlft  anieals.  Affirmed. 

W.  E.  Garth,  for  appellant.  Byron  Ren- 
frew, for  appellees. 

PATNTER,  J.  The  attachment  which  the 
appellees  obtained  against  the  prt^rty  of 
the  appellant,  A.  Abohosh,  was  discharged; 
and  this  action  is  for  maliciously,  and  with- 
out probable  cause,  suing  out  the  attach- 
Dient  The  plaintiff  seeks  to  recover  special 
damages,  such  as  attorney's  fees  tac  de- 
rendlng  the  attachment,  etc.,  and  also  for 


loss  oC  credit  and  basbwM  reputation.  Un- 
der tbe  Inttmctiona  of  tbe  court,  before  the 
Jury  could  find  for  tbe  appellant  thc^  were 
required  to  believe  that  tbe  attachment  bad 
been  sued  out  malltHously  and  without  prob- 
able cause.  It  is  insisted  that  the  plaintiff 
waa  entitled  to  recover  the  spechil  damages 
allied,  such  as  attorney's  feee,  e^tuisea, 
etc.,  without  being  requhred  to  show  that  the 
attachment  was  obtained  maliciously  and 
without  probable  cause.  It  is  undoubtedly 
true  that,  had  the  suit  been  upon  the  at- 
tachment bond,  a  recovery  could  have  been 
had  for  such  damages  as  were  covered  b7  Its 
terms,  without  the  plalntllf  being  required  to 
show  that  the  attachment  was  obtained 
through  malice  and  without  probable  cause. 
The  mere  fact  that  some  of  the  items  of 
damage  were  covered  by  the  provisions  of  the 
attachment  bond  cannot  change  the  charac- 
ter of  the  action,  or  avoid  the  necessity  of 
proof  ordinarily  required  in  such  an  action. 
In  MItcheU  v.  MatUngly,  1  Mete.  (Ky.)  237, 
the  petition  did  not  allege  malice  and  the 
want  of  probable  cause.  It  allied  tbat  the 
attachment  was  obtained  without  good  cause. 
PlaintlfT  sought  to  recover  in  that  action  for 
Injury  to  character  and  credit  The  court 
decided  that  there  could  be  no  recovery  for 
Injury  to  credit  or  character,  because  ot  the 
want  of  necessary  allegations;  but,  in  efTect, 
it  hdd  that,  under  the  allegations  of  the  pe- 
tition, there  could  be  a  recovery  for  such 
damages  as  the  terms  of  tbe  attachment 
bond  embraced.  However,  the  court  in  that 
case,  in  discussing  the  question,  said,  "To 
maintain  the  present  action  on  the  ground 
that  the  attachment  was  maliciously  prose- 
cuted, the  plaintiff  must  allege  and  prove 
both  malice  on  the  part  of  the  defendant,  and 
the  want  of  probable  cause  for  suing  out  the 
attachment."  This  language  clearly  shows 
that  the  court  was  of  tbe  opinion  that,  had 
the  necessary  allegations  been  made  to  have 
constituted  an  action  for  malidoosly  and 
without  probable  cause  suing  out  the  attach- 
ment, it  would  have  t>een  essential  to  have 
shown  malice  and  want  of  probable  cause; 
hence  embracing  Items  of  damages  which 
might  have  been  recovered  in  an  action  on 
the  attachment  bond  does  not  relieve  the 
plalntiCF  from  the  necessity  of  showing  facts 
essential  to  be  shown  in  an  action  for  ma- 
liciously, etc.,  suing  out  the  attachment.  In 
Hall  V.  Fwman,  82  Ky.  505,  It  was  ruled  that 
where  a  party  bad  brought  his  action  for 
maliciously  suing  out  an  attachment,  and  re- 
covered. It  would  bar  an  action  on  the  at- 
tachment bond.  This  view  was  taken  upon 
the  idea  tbat  a  recovery  of  general  dam- 
ages embraced  the  entire  amount  which  the 
plaintiif  was  entitled  to  recover,  and  that  but 
one  action  could  be  maintained  for  the 
wrongful  act  of  suing  out  the  attachment 
This  case  does  not  hold  that  in  such  an  ac- 
tion the  plaintiff  would  have  been  relieved 
of  the  necessity  of  showing  malice  and  want 
of  probable  cause  In  order  to  have  recovered 
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Bucb  damages  as  might  hare  been  recovered 
on  the  bond. 

It  Is  insisted  that  the  court  erred  in  not 
embracing  In  the  tnstmctlons  the  Injury  to 
"feellDgB."  There  are  two  answers  to  this 
contention:  First,  the  plalntltC,  In  alleging 
general  damages,  chose  to  sped^  only  Injury 
to  the  "credit,  trade,  and  business  reputa- 
tion," and,  In  offering  testimony  on  general 
damages,  confined  It  to  the  Items  mentioned. 
The  second  answer  Is  that  as  the  jnry  found 
that  the  attachment  was  not  obtained  mali- 
ciously and  without  probable  cause,  and 
that  the  plaintiff  was  not  entitled  to  recover, 
it  follows  that  he  was  not  prejudiced  by  the 
failure  to  include  in  the  Instructions  the 
question  of  damages  resulting  from  Injured 
feelings.  The  instruction  defining  "probable 
cause"  does  not  contain  language  which  we 
entirely  approve,  yet  we  do  not  think  it  was 
misleading  to  the  jury.  The  judgment  Is 
afflnned. 


GHRISTltAN  T.  CHESS  et  al. 
(Court  of  Appeals  of  Enitocky.  Nov.  16, 1897.) 

APPBALABLB  OKDSRfl. 

1.  An  order  refusing  to  set  aside  ao  order 
made  at  the  term  at  which  verdict  ia  rendered, 
and  granting  a  new  trial,  is  not  appealable. 

2.  An  order  granting  a  new  trial,  having  been 
made  at  the  term  at  which  verdict  is  rendered, 
an  ordtt  lefosing  to  enta  judgment  on  the  ver- 
dict is  not  anwalable. 

^peal  from  drcnlt  court,  Jefferson  coun- 
ty. 

"To  be  officially  reported." 

Action  by  Jacob  GhrUtman  agaUist  Chess, 
Wymond  &  Co.  to  recover  damages  for  per- 
Kmal  liijurleB.  TtM  court  set  aidde  the  ver^ 
diet  for  plaintiff,  and  granted  a  new  trial. 
The  i^alntiff'fl  motion  to  set  aside  the  order 
granting  a-  new  trliU,  and  bis  motion  for 
judgment  on  the  verdict,  were  overruled. 
Plaintiff  appeals.  Dismissed. 

SlmraU,  Bodley  A  Doolan  and  B.  F.  Wash- 
er, for  appellant.  Kobn,  Balrd  &  Spindle, 
for  appellees. 

PATNTBR.  J.  This  is  an  action  to  recov- 
er damages  for  personal  injuiy.  On  Janu- 
ary 8. 1896,  the  case  was  tried,  and  the  jury 
rendered  a  verdict  of  $1,000  for  the  plain- 
tiff, Cbristman.  'The  defendants,  immedi- 
ately on  the  rendition  of  the  verdict,  moved 
the  court  for  a  Judgment  notwithstanding 
the  verdict.  No  motion  was  made  or 
grounds  for  a  new  trial  filed  in  the  case. 
The  court  took  time  on  the  defendants'  mo- 
tion, and  on  the  8th  of  February,  during  the 
term  of  court  at  which  the  case  was  tried, 
overruled  the  defendants'  motion,  and  on  its 
own  motion  granted  a  new  trial,  for  the  rea- 
son, as  given  In  court's  opinion,  the  verdict 
was  not  BUBtalned  by  the  evidence.  The 
plaintiff  moved  to  Bet  aside  the  order  grant- 
ing a  new  trial,  and  moved  that  the  court 


render  a  judgment  on  the  verdict  The- 
conrt  overruled  these  motions.    It  would  be 
useless  expenditure  of  time  to  engage  In  » 
dlBcusslon  to  show  that  this  rourt  has  only 
appellate  Jurisdiction  In  cases  where  flnaT 
judgments  or  orders  have  been  rendered. 
If  there  was  not  a  final  Judgment  or  order 
in  this  case,  It  follows  that  this  court  baa  no- 
Jurisdiction  of  the  appeal:    While  It  may  be 
said  that  it  might  save  the  expense  of  trials- 
hereafter  to  dispose  of  the  question  as  to 
the  right  of 'the  court  to  grant  a  new  trials 
and  the  question  as  to  whether  the  court 
should  have  rendered  a  judgment  notwltta- 
standii^  the  verdict,  yet  a  sufficient  an- 
swer Is  made  by  saying  that  tbis  court  can 
only  hear  appeals  ftom  final  Judgments  or 
orders.    In  Helm  v.  Short.  7  Bush.  624,  the- 
court  said:   "Blackstone  (3  V\.  Comm.  407) 
defines  final  judgments  to  be  such  as  at  once- 
put  an  end  to  the  action  hy  dedaring  that 
the  plaintiff  has  either  entitled  himself,  or 
has  not,  to  recover  the  remedy  sued  fbr."  Itk 
the  case  of  Railroad  Co.  v.  Punnett.  15  B. 
Mon.  48,  this  court  holds  that  a  final  order 
"either  terminates  the  action  itself,  deddes- 
some  matter  litigated  by  the  parties,  or  op- 
erates to  devest. some  right  In  snch  manner 
as  to  put  it  out  of  the  power  of  the  court 
making  the  order  after  the  eipiratlon  of  the 
term  to  place  the  parties  In  their  original 
position."    Both  of  these  definitions  vrere- 
quoted  with  terms  of  approval  by  the  court 
in  the  subsequent  case  of  'Turner  v.  Brow- 
der,  18  B.  Mon.  826,  and  they  may  be  accept- 
ed as  correct  expositions  of  the  terms  "final 
orders  and  Judgments."    The  court  did  not 
render  the  judgment  on  either  the  motion  or 
the  defendants  or  plaintiff.    There  has  beoi 
no  final  order  or  judgment  in  this  case,  like 
order  refhslng  to  set  aside  the  ord»  grant- 
ing a  new  trial  and  the  order  refusing  to 
enter  judgment  on  the  verdict  are  not  final 
orders.    Counsel  for  appellant  rely  upon  the 
case  of  XJme  Co.  v.  Kerr,  78  Ky.  12,  to  aos- 
taln  the  right  of  appeal  In  this  case.  In 
that  casethere  had  been  a  judgnmit  npcmthe 
verdict.    After  the  term  at  which  the  Judg- 
ment was  rendered  had  expired,  the  court 
made  the  order  granting  a  new  trial.  This 
court  held  that  the  order  waa  void,  and 
therefore,  upon  the  court's  refusal  to  aet  It 
aside,  an  appeal  would  lie.    The  tacts  were- 
entirely  different  In  that  case  from  what 
they  are  In  the  present  case.    Whether  the 
court  should  have  granted  a  new  trial  with- 
out grounds  being  filed.  It  Is  not  neeesaaty 
for  us  to  decide  on  this  appeal.  Assuming- 
the  court  should  not  have  granted  a  new 
trial  without  a  motion  being  entered,  and 
grounds  filed  therefor,  the  action  of  the 
court  was  not  void,  but  erroneons.    The  or- 
der was  made  at  the  term  at  which  the  vex- 
diet  was  rendered,  and  before  any  judgment 
had  been  entered  upon  the  verdict  Should 
this  case,  after  final  judgment,  be  appealed 
to  this  court,  then  the  court  wffl  have  the 
power  to  review  the  actltni^  the  court  In 
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oTermllng  the  plaintiffs  motion  for  a  inAg- 
ment  notwithstanding  the  verdict,  and  In 
granting  a  new  trial.  Tha  appeal  and  cross 
appeal  are  dlsmlsaed. 


BBASHBARS  t.  FRAZIER 
(Court  of  Appeato  ot  Kentuck?.  Not.  18.  1897.) 

IKSASS  PBMOS— LlABIUTT  »r  COMHITTBE— SSl^ 

Orr. 

1.  A  committee  for  an  Idiot  la  not  liable  on 
orders  given  for  necessarleH  pnrchased  for  the 
idiot  bj  Its  ^renta. 

2.  Where  it  appears  that  a  committee  for  an 
idiot  has  snfflcient  funds,  be  ia  liable  for  necessa- 
ries furnished  the  idiot  by  a  former  conunittee. 

3.  In  an  action  by  a  former  committee  for  an 
idiot,  against  dis  snecessor,  to  recover  for  neces- 
saries tnmisbed  before  his  removal,  the  latter 
cannot  set  off  a  judgment  against  the  farmer  for 
an  IndiTidnal  debt 

Appeal  from  circuit  court,  Letcher  county. 

"To  be  officially  reported." 

Action  by  Robert  O.  Brashears  against 
James  H.  Frazler.  Judgment  was  rendered 
for  plaintiff  tor  a  part  of  bia  claim,  but,  as 
to  the  balance,  his  petition  was  dismissed  on 
demurrer.  Plaintiff  appeals,  and  defendant 
obtains  a  cross  at^«al.  Affirmed. 

Robert  O.  Brashears,  In  pro.  per.  D.  D. 
Fltido,  IMshman  A  Hays,  and  John  I*  Scott 
&  Son,  fbr  appellee. 

GUPFY,  J.  The  first,  second,  third,  and 
fonrth  paragraphs  of  the  petition  In  this  ac- 
tion allege,  In  subfltance,  that  prior  to  May, 
1S91,  appellant  was  committee  for  an  Idiot, 
Julia  Belcher,  and  that  prior  to  May.  1891, 
he  had  famished  necessaries  for  the  care  of 
said  idiot  to  the  sum  of  987.50.  and  at  tiie 
May  term,  1891,  ot  the  Lietcher  drcnlt  court, 
the  appeDee,  Frader,  procored,  without  an- 
thorlly  of  law,  the  removal  ot  ajqpellant  as 
committee  and  obtained  an  order  of  comt 
appointing  himself  committee,  and  collected 
987.S0,  which  should  hare  been  paid  to  the 
idaintiff  hOTeln.  The  fifth,  sixth,  seventh, 
and  el^tb  part^rnphi  of  the  amended  peti- 
tion Bons^t  to  recoTer  mmdry  nmia  of  the  de- 
fendant on  accoimt  of  <vder8  given  by  par- 
eota  of  sundry  Idiots,  dalming  tiiat  the  or- 
ders directed  payment  to  be  made  to  the  ap- 
pelant The  conrt  snstatned  a  demurrer  to 
tlie  fifth,  sixth,  aerenth,  and  eighth  para- 
graphs of  the  amended  petition,  and,  idain- 
tlfl  fiifllng  to  amend  further,  the  claims  set 
up  In  said  paragraplu  w«re  dismissed.  The 
answer  of  tiie  an>tilee  d«iled  that  appellant 
had  fnmlahed  the  187.50  claimed  for  the 
lieneflt  of  said  Julia  Bddier,  but  pleaded, 
taowerer,  as  a  set-off,  a  Judgment  and  return 
of  **No  property  found"  against  appellant  for 
a  sum  iBTger  than  the  937.S0  dalmed  by  ap- 
pellant The  appellant,  1^  r^ly*  doiied  tiiat 
the  Judgment  mu  just,  or  that  he  owed  the 
ram  for  nlilch  the  judgment  was  rendered. 
The  action  was  finally  submitted  to  the 
coor^  without  a  Jniy.  and  without  the  Intro- 


duction of  any  testimony;  and  the  court  ren- 
dered Judgment  In  favor  of  appellant  against 
the  appellee  for  ¥37.50.  and  plaintiff  prose- 
cutes an  appeal  from  the  Judgment  dismiss- 
ing his  claim  as  heretofore  stated,  and  ap- 
pellee has  obtained  a  crMS  appeal  a>  to  the 
Judgment  of  $37.50. 

It  is  manifest  to  ns  that  the  demurrer  was 
properly  sustained  to  the  paragraphs  afore- 
said. Frasler  having  been  appointed  com- 
mittee for  the  idiots  named,  it  was  bis  prov- 
ince to  see  to  the  purchase  of  necessaries,  or 
of  supplying,  to  the  extent  of  the  funds  he 
might  receive,  the  necessities  of  said  Idiots. 
This  is  not  a  suit  to  remove  Frazler,  nor  to 
reinstate  appellant;  hence  the  question  .ttt 
the  protH-lety  of  the  removal  Is  not  before  ns. 
But  it  appears  from  the  |4eadlngs  that  the 
$87.50  due  at  the  May  term,  18SL,  of  the 
Letcber  drcnlt  court  was  pn^>erly  due  and 
payable  to  appelant  and  It  also  appears  that 
appellee  In  fact  received  that  sum.  The  de- 
fense attempted  to  be  made  to  the  Judgment 
pleaded  by  appellee  Is  Insnffldent  The 
$37.50  was  due  to  appelant  fn  his  fldudal 
capacity,  and,  as  a  matter  of  law,  should  be 
applied  for  the  benefit  of  the  idiot  tor  whom 
he  was  cMnmlttee;  and,  upon  his  failure  ^to 
properly  apply  said  sum,  his  security  would 
be  liable.  The  effect,  therefore,  would  be  to 
make  his  sureties  on  his  fldudal  bond  liable 
for  his  individual  debts.  If  we  should  hold 
that  the  Judgment  pleaded  by  appellee  con- 
stituted a  valid  defense  to  the  claim  of  appel- 
lant. It  Is  manifest  that  such  rallng  would 
be  contrary  to  law  and  public  policy,  and  In- 
jurious to  both  idiot  and  securities.  For  the 
reason  Indicated,  the  Judgment  on  the  orig- 
inal and  cross  appeals  is  afilnned. 


ST7N  LIFE  INS.  00.  OF  AMERICA  v. 
SEVAN. 

(Court  of  Appeals  of  ^ntocky.    Nov.  17, 1807.) 

ImOKAKCa  —  COMTKACT  BBTWSSX   COHPAXT  ANO 

AosNT— BoBDBX  or  Proof. 
Wliere  ao  agent  agreed  to  repay  to  the  com* 
pany  the  amount  of  policies  lapsing  within  a  cer- 
tain time  after  the  termination  of  his  agency, 
the  burden  was  on  the  company  pleading  Btich 
agreement,  1^  way  of  coonterclsim  to  ao  action 
l^r  the  aaent  to  recover  a  deposit,  to  ^w  what 
pMicles  had  Upsed  wlmin  that  tim^  and  their 
amounts. 

Appeal  from  circuit  court,  Jefferson  county. 

"Not  to  be  officially  reported." 

Action  by  George  R.  Bevan  against  the 
Sun  Life  Insurance  Company  of  America  to 
recover  a  cash  deposit.  Judgment  for  plaln- 
Uir,  and  defendant  appeals.  Affirmed. 


J.  L.  Cluumons,  for  appdlant 
terson,  for  appellee. 


J.  BL  Chat- 


WHITE,  J.  This  ACtUm  was  broujg^t  fey 
the  ai^llee,  Bevan,  In  the  Jefleraon  cireult 
court,  against  appdlant,  Sun  Ufc  Insurance 
Omnpany,  to  recoro-  a  cash  deposit  of  $125, 
dalmed  to  have  been  made  by  antellee  whDe 
acting  as  iwent  for  the  q^Uajit  Ibe  ap- 
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pellant  denied  tbe  depoelt  of  $126,  or  of  any 
■am,  and  pleaded  an  offset  and  coontwdalm 
agabist  appellee  on  a  lettlement  of  accounts 
aa  agent,  and  claimed  Judgment  over  against 
appellee  of  $141.  The  caee  was  transferred 
to  equity,  and  referred  to  the  nuuter  commis- 
sioner for  a  settlement  of  the  accounts  be- 
tween appellant  and  appellee.  Before  this 
commissioner  the  deposltlona  of  tbe  secre- 
tary and  superintendent  of  the  appellant 
were  the  only  depositions  taken.  The  said 
commissioner  reported  a  statement  of  tbe 
account  to  be,  via.: 

Hie  Sun  Ufa  Inmrasce  Company,  to  George  R, 
Benui.  I>x. 

To  amooDt  raaarfcd  under  fint  engage- 
meot  $  626 

To  amouDt  reserved  under  aeoond  engage- 
ment   18  96 

To  amount  reaerred  ondtr  third  engage- 
ment   86  75 

Total  amount  resemd....^........  f60  95 

Lesa  amount  carii  xmpald   6  30 

Total  amount  due  plaintUI  966  66 

*nie  Sua  Life  Insurance  Company,  to  George  B. 
Beran.  Cr. 

July  1.  Br  amount  doe  company  on  sec- 
ond contract   |  SO  70 

Not.  13.  By  amount  due  company  on 
third  contract    110  30 

Tvtal  amount  due  cunpany  $141  00 

Less  amount  due  Sevan.   66  66 

Leaving  balance  due  company  f  85  36 

To  this  report  of  the  commissioner  the  ap- 
pellee filed  exceptions  calling  the  court's  at- 
tention to  an  omission  of  the  commissioner  to 
■charge  the  company  with  an  item  of  flO.50 
admitted  by  the  testimony  of  the  secretary, 
and  also  excepted  to  tbe  conclusion  of  the 
•commissioner  In  charging  ^pellee  with  the 
two  Items  amounting  to  |141,  and  the  ap- 
pellant moved  to  confirm  the  report  as  made, 
and  on  the  trial  of  these  exceptions  tbe  court 
rendered  Judgment  for  the  appellee  for  the 
sum  of  $65.90.  and  dismissed  appellant's 
■counterclaim,  and,  after  motion  for  new 
trial  was  made  and  oremiled,  this  appeal  Is 
prosecuted. 

In  arriving  at  the  amount  of  the  Judgment 
rendered  for  appellee,  the  circuit  court  evident* 
ly  took  the  basis  of  the  amounts  admitted  by 
the  secretary  of  appellant  as  having  been 
withheld  from  appellee  out  of  salary  eam- 
•ed,  and  declined  to  allow  appellant  anything 
on  its  connterdalm.  This  contract  of  employ- 
ment Is  very  lengthy,  covering  eight  closely 
typewritten  pages,  and  to  us  fs  not  very  clear 
as  to  what  are  the  liabilities  of  either  party; 
■but,  If  it  be  conceded  that  the  contention  of 
appellant  be  the  true  one,— that  the  agent 
agrees  to  repay  to  the  company  fifteen  times 
the  amount  of  the  lapsed  policies  during  five 
weeks  after  his  resignation  or  discharge  or 
■a  transfer  of  his  business,— still  It  Is  its  duty  to 
plead  and  prove  the  fact  of  these  lapsed 
^mlicles,  and  their  amounts.  After  these  pot- 
■ides  had  passed  out  of  the  bands  of  on  agent; 


how  could  bo  know  what  ones  had  lapsed  In 
fire  weeks  thereafter?  Tbe  record  of  all  this 
is  preaumably-  In  the  posseeslon  of  appellant, 
and,  aa  oaed  In  this  record,  there  la  no  proof 
that  any  alngle  policy  lapsed,  or  the  amount 
that  was  due  thereon  for  tbe  week,  and  there- 
fore nothing  on  which  to  base  a  dalm  or  to 
sustain  a  counterclaim.  Hie  proof  before  the 
commissioner  only  shows  that  the  appellant 
withheld  an>eUee*s  salary  to  the  extoit  of 
$65.96,  and  that  he  was  charged  with  lapsed 
pollclea  If  the  court  la  to  render  judgment, 
the  court  should  be  furnished  viith  the  facta. 
The  burden  being  on  appellant  to  show  that 
it  was  uitltled  to  charge  appellee  the  aumn 
claimed,  and  having  failed  to  do  so,  In  our 
opinion  the  court  properly  refused  to  allow 
any  sum  on  tbe  counterdalm.  Finding  no 
error,  tbe  Judgment  (tf  the  drcolt  court  la  af- 
firmed. 

BBADSHAW  t.  JONES. 
(Court  of  Appeals  of  Kentucky.  Nor.  28, 18070 
&BCTMBRT— Laias  poK  Lira— JcMMaHT. 
When  the  proof  Id  ejectment  shows  that  the 
tenant  is  Id  possession  onder  an  oral  contract  to 
take  care  of  a  bastard  child  of  the  laodlord  for 
tiie  rent  of  the  house  during  her  life,  and  ttiat 
the  child  has  been  taken  from  her  after  10  years, 
and  she  has  been  paid  nothins  for  caring  for 
tbe  child,  a  findi&s  for  the  tenant  that  ue  be 
allowed  |260,  over  and  above  the  rental  ralue 
of  tbe  houae^  for  caring  for  the  child,  <hl  receipt 
of  whidi  she  shall  surrender  possesritm,  la  not 
error. 

Appeal  from  circuit  court,  Powell  couitty. 

"Not  to  be  officially  rqrarted." 

Action  by  J.  H.  Bradshaw  against  Nancy 
Jones.  From  a  judgment  in  favor  of  de- 
fendant, plaintiff  appeals.  Affirmed. 

Atldnson  &  Spencer  and  Holt  &  Bolt,  for 
appellant.    0.  B.  Hancock,  for  appellee. 

WHITE,  J.  This  action  was  begun  aa  In 
ejectment  by  the  appellant,  J.  H.  Bradshaw, 
against  Xancy  Jones,  ap];>ellee.  In  the  Powell 
circuit  court,  for  a  certain  house  and  lot 
then  occupied  by  appellee.  The  answer 
med  to  this  petiUon  admitted  the  title  to 
be  In  appellant,  but  pleaded  that  In  the 
year  1871  the  appellant  and  appellee  made 
a  contract  by  which  appellee  agreed  to  care 
for  and  board  a  bastard  son  of  appellant. 
In  consideration  that  appellee  was  to  have 
this  place  for  her  life;  that  under  this  con- 
tract, which  was  oral,  the  appellee  was 
placed  in  possession  of  the  house  and  lot, 
and  also  took  charge  of  the  son,  and  took 
care  of  him  for  about  10  years,  when  appel- 
lant took  said  boy  away  from  i^pellee,  and 
sent  him  to  tbe  insltute  for  the  feeble  mind- 
ed; that  under  this  contract  appellee  had  re- 
mained In  possession  ever  since,  and  claim- 
ed that  by  the  contract  she  was  entitled  to 
same  for  her  natural  life.  Appellee  plead- 
ed, however,  that,  If  she  was  not  entitled  to 
hold  tbe  house  and  lot  under  this  contract, 
then  she  asked  tbe  court  to  allow  ber  to  re- 
cover a  reasonable  compensation  for  the  cars 
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of  said  boy  for  the  time  she  kept  him,  and 
for  a  lien  on  the  house  and  lot  to  pay  same. 
She  alleged  said  services  were  reasonably 
worth  $3,000.  To  this  answer  a  demurrer 
was  filed,  and  overmled.  A  reply  filed  de- 
nies the  contract  as  alleged,  but  says  that  In 
1871  there  was  a  written  contract  made  be- 
tween appellant  and  appellee,  and  same  is 
flJed.  By  this  written  contract  appellee 
agreed  to  keep  the  boy  for  one  year  from 
Its  date,  for  the  consideration  of  the  nse  and 
occupancy  of  the  premises  during  that  time. 
Appellant  pleaded  tbat  that  contract  was 
renewed  from  year  to  year,  so  long  as  the 
child  remained  with  appellee,  and  that  this 
was  the  only  contract,  In  terms,  ever  made; 
that  since  the  child  was  taken  away  the  ap- 
pellee had  been  a  tenant  at  sufferance,  and 
bad  refnsed  to  vacate.  Upon  the  Issue  thus 
presented  proof  was  taken  by  deposition, 
and  the  ease  tried  by  the  chancellor,  who, 
npon  final  hearliv,  adjudged  that  there  was 
a  contract  as  contended  Iry  appellee,  and 
that  It  was  oral  and  unenforceable  specific- 
ally,  but  that  appellee  was  entitled,  upon  re- 
sdsslon,  to  recover  f 260  for  the  care  and  at- 
tention given  the  boy,  over  and  above  the 
rents  received;  and  that,  npon  payment  of 
tbat  nun  in  SO  days  by  appellant  and  thit 
costs  of  the  case,  he  could  have  a  writ  of 
possession  for  the  premises;  but  that,  to  se- 
cure the  payment  of  that  sum,  the  appellee 
was  entitled  to  a  lien  on  the  premises  de- 
scribed; and  adjudged  tbat  the  same  be 
sold  to  satisfy  the  said  lien,  if  not  paid  In 
80  days.  From  that  Judgment  tbls  appeal 
Is  prosecuted. 

From  tbe  proof  in  the  caae,  which  we  have 
carefully  read,  we  are  of  opinion  that  the 
oral  contract  contended  for  by  appellee  was 
entered  Into;  and  we  are  also  of  opinion, 
from  the  proof,  tbat  the  services  of  appellee 
in  caring  for  this  feeble-minded  child  of  ap- 
pelant was  worth,  up  to  the  time  it  was  tafc- 
ea  oat  of  her  chai^,  fully  ¥2,000,  which  was 
greatly  In  excess  of  any  reasonable  rental 
for  tbe  house  and  lot;  and  as  appellant  saw 
proper  to  permit  appellee  to  remain  In  the 
bouse  from  tbat  time,  and  did  not  pay  her 
anything  for  the  services  rendered,  and  as 
tbe  court  below,  in  liM  Judgment,  did  not  al- 
low any  interest,  except  from  tbe  day  of  its 
rendition,  tbe  claim  of  reirts  by  appellant, 
after  the  child  was  taken  away,  cannot  be 
considered.  In  our  opinion,  the  Judgment 
of  the  circuit  court  Is  as  favorable  to  the  ap- 
pellant BM  he  ought  to  expect,  under  the 
proof,  and,  finding  no  error  therein  prejwU- 
dal  to  appelant,  the  same  Is  affirmed 


HALL  V.  HALL. 
C^iort  of  Appeals  of  Eentackr.  Nov.  24,  1887.) 
DivoBOi — Kbsidbhcb. 
In  an  action  by  a  wife  against  her  hoaband 
for  dlvore^  nnder  the  statote,  on  the  ground 
that  she  and  d^endant  have  Uved  separately  and 


apart,  without  any  cohabitation,  for  five  conaecn- 
tive  years  next  before  the  commencemeBt  of  the 
action,  in  the  meaning  of  the  statute,  the  habita- 
tion of  the  wife,  as  contradiatlnguianed  from  her 
legal  domicile  with  her  hoaband,  ahoold  be  re- 
gf^ed  aa  her  residence,  for  the  purpose  of  con- 
ferring jorisdiction. 

Appeal  from  circuit  court,  Payette  county. 

**To  be  officially  reported." 

Action  by  Sallle  Hall  against  George  Hall 
for  divorce.  Judgment  for  defendant,  from 
which  plaintiff  appeals.  Reversed. 

J.  G.  Wofdfolk.  for  appellant 

PAYNTBR,  J.  The  parties  to  this  action 
were  married  in  Woodford  county,  Ky.,  In 
1884,  and  shortly  thereafter  moved  to  Gall- 
fomla,  where  they  resided  imtll  1890,  when 
the  plalntlfC,  Bailie  Hall,  returned  to  Ken- 
tucky, where  her  family  lived,  but  left  her 
husband  In  California,  where  he  then  and 
now  resides.  She  seems  to  have  abandoned 
ber  husband,  and  returned  to  Kentucky  to 
make  It  her  residence,  where  she  has  since 
continuously  resided.  The  ground  which 
she  alleges  for  a  divorce  from  the  bonds  of 
matrimony  is  that  she  and  tbe  defendant 
have  lived  separately  and  apart,  without 
any  cohabitation,  for  five  consecutive  years 
next  before  the  commmcement  of  the  ac- 
tion. Her  actual  residence  Is  in  Kentucky, 
and  the  grounds  for  a  divorce  are  abundant- 
ly proven.  The  conrt  dismissed  the  petition, 
but  the  reasons  therefor  do  not  appear.  It 
Is  certain  that  the  ground  for  divorce  oc- 
curred and  existed  in  this  state,  as  she  does 
not  ask  for  a  divorce  on  grounds  other  than 
the  one  stated.  In  Becket  v.  Becket,  17  B. 
Mon.  372,  it  appeared  that  the  parties  were 
married  In  Ireland,  and  the  husband  aban- 
doned the  wife  and  emigrated  to  America. 
Two  grounds  for  a  divorce  were  alleged,— 
abandonment,  and  living  separately  and 
apart  for  five  consecutive  years  without  co- 
habitation. Tbe  divorce  was  refused,  as  the 
abandonment  occnrred  In  Ireland,  and  when 
the  parties  were  not  residents  of  the  dtate. 
The  other  ffround  was  not  held  sufficient, 
because  the  plaintiff  had  not  lived  In  tbe 
state  during  the  time  tbe  separation  con- 
tinued; but  the  conrt  said,  "According  to 
tbe  statute,  the  living  separately  and  apart, 
without  cohabitation,  for  the  space  of  five 
consecutive  years  next  before  the  applica- 
tion for  a  divorce,  entitles  either  par^  who 
has  been  during  that  time  a  resident  of  this 
state  to  a  divorce,  whether  in  fault  or  not." 
This  caae  Is  an  authority  to  sustain  the 
plaintiffs  right  to  a  divorce.  It  does  not 
appear  In  that  case  that  the  husband  was  a 
resident  of  Kentucky,  but  It  appears  that  the 
last  time  that  the  wife  had  seen  him  was  in 
the  state  of  Indiana.  Tbe  court  below  must 
have  concluded  that  the  state  of  California 
was,  "in  Judgment  of  law,"  the  domicile  of 
the  plalntltr,  because  the  husband  was  domi- 
ciled In  that  atate.  This  vrould  aeem  to  be 
the  proper  Tlew,  according  toMasuIra  t.  ICf 
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guire,  7  Dana,  187.  In  that  case  tbe  bm- 
band  was  domiciled  In  anodier  state,  and 
Che  wife,  wbo  bronKlit  the  milt,  was  fonnd 
not  to  bare  become  permanentlr,  or  in  good 
faith,  a  resident  of  this  state.  In  Tipton  t. 
Tipton,  87  Ey.  246.  8  S.  W.  440,  It  was  held 
that  the  prorision  of  the  Code  which  re- 
quired a  plaintiff  In  an  action  for  dlrorce  to 
allege  and  prove  a  residence  in  the  state  for 
one  year  before  the  commmcement  of  the 
action  means  that  he  shall  allege  and  prore 
an  actual  residence.  In  Penel  t.  Penel,  91 
Kj.  684, 16  S.  W.  ess,  tbe  hnsband  was  nerer 
domiciled  in  Kentucky;  neither  did  he  eTw 
have  an  actual  residence  In  this  state.  It 
seems  to  bare  been  In  New  Tork  ontU  be 
deiwrted  for  France,  when  the  wife  came  to 
Kentucky  to  live  with  her  mother.  The 
court  held  that  bar  residence  was  In  Ken- 
tucky. If  tbe  domicile  of  a  husband  Is  to 
flx  the  zesldence  of  the  wife,  In  the  meaning 
of  tbe  statute.  It  would  seem  that  Mrs.  Per- 
lel's  residence  was  not  In  Kentucky,  because 
tbe  husband  did  not,  nor  bad  he  ever,  lived 
in  tbe  Btatew  While  It  may  appear  that  tbe 
court  attached  some  importance  to  the  fact 
that  the  husband  had  departed  from  the 
place  of  bis  domicile  to  France,  still  the  case 
was  necessarily  decided  for  Mrs.  Perzel  be- 
cause she  had  been  an  actual  resident  of  the 
state  for  the  time  required  by  the  statute. 
The  ^aintlfl  did  not  come  to  Kentucky  to 
establish  a  residence  In  order  to  maintain  an 
action  for  divorce,  but  did  so  wltb  a  view 
of  becoming  permanently  a  resident  of  tbe 
state.  She  baa  shown  that  she  Is  an  actual 
resident  of  the  state,  and  has  become  so  In 
good  faith;  and.  In  onr  opinion,  that  is  all 
that  the  statute  required  of  her,  in  order  to 
maintain  an  action  for  divorce.  In  the 
meaning  of  tbe  statute,  the  habitation  of  the 
wife,  as  contradlBtinguiBhed  from  her  legal 
domicile  with  her  husband,  should  be  regard- 
ed as  her  residence.  Tbe  Judgment  is  re- 
versed, for  proceedings  consistent  with  tbls 
opinion. 


HAMILTON  et  al.  v.  WILLIAMS. 
<Ooart  of  Appeals  of  Kentuckr.  Nov.  24,  1897.) 

ACTIOX — Ur»IOINT>KR  OF  CaUSBS. 

Where,  Id  an  action  for  damages  for  wrong- 
ful seizure  and  sale  of  property,  brongbt  by  sev- 
eral parties  plaintiff  as  Joint  owners,  one  of  the 
plaintifla,  on  an  execution  against  whom  >  the 
property  was  sold,  sets  ss  a  cause  of  action 
that  hia  interest  tneiein  is  exempt  from  forced 
sale,  and  the  others  only  set  up  uelr  joint  inter- 
est in  the  property,  there  Is  not  a  misjoinder  of 
causes  itf  scbon. 

Appeal  from  circuit  court,  ESbHU  county. 

"Not  to  be  officially  reported." 

Action  by  Glint  Hamilton,  Alice  Hamilton, 
and  Granville  Hamilton  against  W.  T.  B.  Wil- 
liams. From  an  ovder  sustaining  defendant's 
demurrer,  and  dismissing  plaintiffs'  petition, 
plaintiffs  appeal.  Reversed. 

Grant  B.  Lilly,  tor  appellants.  3.  B.  White, 
for  appellee. 


PAYNTBB,  J.  A  special  demurrer  was  aoB- 
talned  to  the  petition,  and  it  was  dismisaed. 
The  appellee,  Williams,  had  an  execution  is- 
sued against  tbe  property  of  tbe  amtdlant 
Clint  Hamilton.  It  was  levied  upm  11  head 
of  cattle,  and  they  were  sold  under  the  exe- 
cution as  his  property.    This  action  was 
brought     Clint,  Alice,  and  Granville  ^nUl- 
ton  for  tbe  alleffed  wrongful  selmre  and  sale 
of  the  cattle.   It  Is  alleged  tbat  tbey  were 
tbe  owners  of  the  cattle;  that  CUnt  was  tbe 
owner  of  24-168;  AUoe,  74-188;  and  GraavIUe 
Hamilton,  70-lfiB,— thereof .   From  tbe  aver- 
ments of  the  petition,  GUnt  Hamilton  was  a 
bona  fide  housekeeper,  wltb  a  family,  and  en- 
tlUed  to  certain  exempt  pcvptxtj;  and,  from 
the  facts  alleged,  the  hiterest  which  be  bad 
in  the  cattle  was  exempt  from  sale  under  the 
execution.   The  court  seems  to  have  labored 
under  tbe  impression  that  there  were  defect- 
ive parties  plaintiff  to  the  action,  and  far 
that  reason  sustained  the  demurrer.    It  is 
argued  by  counsel  for  the  appellee  that  there 
were  two  causes  of  action  alleged  In  tbe  pe- 
tition, and  therefore  a  misjoinder  of  causes 
of  action.  He  seems  to  be  of  the  Impression 
that  because  Qlnt  Hamilton  alleged  tbat  he 
was  tbe  owner  of  an  Interest  In  the  catQe,  and 
that  he  was  entitled  to  It  as  exempt  property, 
and  as  the  other  plaintiffs  simply  alleged  that 
they  were  tbe  owners  of  the  Interest  named, 
therefore  they  set  up  separate  and  distinct 
causes  of  action.   From  the  averments  of  the 
petition,  tbe  cattle  were  owned  by  tbe  plain- 
tiffs Jointly.    If  the  defendant  wrongfully 
had  seized  and  sold  the  entire  lot  of  cattle, 
then  he  was  liable  to  the  owners  of  them  for 
such  damages  as  they  sustained  reason 
of  th^r  seizure  and  sale.    If  parties  jointly 
own  personal  property,  they  can  sue  and  re- 
cover the  possession  of  It,  if  it  is  wrongfully 
detained  by  another.    If  one  should  seise 
such  personal  property  and  convert  It  to  his 
own  use,  then  the  joint  owners  are  entitled  to 
maintain  an  action  sounding  in  damases 
against  the  wrongdoer.   The  Joint  cause  of 
action  results  from  the  wrongful  act  which 
injures  them  Jointly.   The  allegationa  which 
are  made  with  reference  to  dint  Hamilton's 
right  to  his  Interest  In  tbe  property  aa  exeiiu>t 
from  selBure  and  sale  under  the  execatlou  do 
not  show  that  he  had  only  a  separate  and  dis- 
tinct Interest  in  tbe  cattle,  but  tbey  slmiriy 
show,  if  tbe  allegations  be  true,  that  tbe 
plaintiff  In  the  execatlou  had  no  rijght  to  sell 
It  under  the  execution.   The  effect  of  tbe  Al- 
legations Is  to  show  tbe  wrongful  act  as  to  his 
Interest  in  the  property.   The  mere  fiiet  that 
his  interest  in  the  property  was  exempt  did 
not  In  any  degree  alter  his  status  as  Joint 
owner.   If  It  were  exempt,  then  the  plaintiff 
in  the  execution  liad  no  right  to  have  It  sold. 
His  right  to  maintain  the  action  to  recover 
damages  for  the  wrongftd  selrure  and  ssle 
of  the  property  was  as  perfect  as  are  the 
rights  of  his  co-plalntiflFs  against  whom  there 
was  no  executton.   dint  Hamilton  haa  the 
same  tight,  under  the  aUegatloni  of  the  peti- 
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tioo,  to  tn^twhiiii  hiB  action  for  damages,  as 
iie  would  liare  had,  had  tbe  property  been 
-seized  and  mold  under  an  execution  against 
somebody  else's  pn^rty.  We  are  of  tbe 
•opinion  that  the  plain tUts  had  tbe  right,  un- 
d«  the  allegatk)n«  of  the  petition,  to  Join  In 
an  action  to  recover  the  alleged  damages. 
The  Judgment  is  reversed  for  proceedings  am- 
sistent  with  this  cpbiton. 


LOUISm/LE  ft  N.  B.  OO.  T.  DALTON. 
^anrt  of  Appeals  of  Kentucky.  Not.  24, 1887.) 
PiRBs  8bt  Br  LocoxoTiTia. 

L  In  an  action  tar  dBmans  from  fire  caused 
ixr  sparks  from  an  eiiglti&  toe  Jory  was  property 
instmctied  to  find  for  plamtifl  if  the  eniliie  and 
train  irate  managed  by  defendant's  em^yfis  In 
such  netfinnt  manner  that  sparks  escaped  there- 
from and  Ignited  the  building,  eren  though  tiie 
-cnfine  was  at  the  time  proTided  with  the  most 
approred  screen  or  naik  arrester  known  to  sd- 
«ice  and  in  practical  use,  and  was  in  good  order 
and  nroperiy  adjusted. 

2.  In  an  action  for  damages  from  fire  caused 
within  the  limits  (tf  a  dty,  spaiks  from  a  loco- 
motive, an  ordinance  of  the  city  regulating  the 
wwd  of  trains  therein  is  Inadmissible  to  show 
that  tbe  speed  of  the  train  exceeded  the  lawful 
ate. 

Appeal  from  circuit  court,  Obristlan  county. 

**To  be  offlcially  reported.** 

Aetton  by  H.  U.  Dalton  against  the  Louis- 
vine  ft  NaahvlUe  Railroad  Company.  Judg- 
ment  waa  rendered  for  plalntllf,  and  d^end- 
aot  an»eal8.  Reversed. 

Joe.  McCarroIl,  for  aroeUant.  Fetree  ft 
Downer,  for  appellee. 

HAZBLRIGG,  J.  The  cblef  iustructlon  to 
tbe  Jury  presents  the  nature  of  tbe  case  be- 
fore US  on  this  appeal.  It,  in  substance,  told 
them  that  If  the  plaintiff's  building  and  Its 
contents  were  set  on  fire  by  q»arks  from  the 
eonqtany's  engine^  and  that  the  engine  at 
tbe  time  was  not  provided  with  tbe  best  and 
oust  an>roved  screen  or  spark  arrester 
known  to  science  and  In  practical  use,  tbe 
ume  being  In  good  order  and  properly  adjust- 
«d.  they  were  to  find  for  the  plaintiff;  and 
ibey  were  to  so  find,  even  If  sucb  screen 
and  spark  arrester  were  attached  to  the  en- 
gioe  and  In  proper  condition,  if  tbey  further 
believed  that  the  engine  and  train  were  han- 
dled and  managed  by  defendant's  employes 
in  Mcb  a  negligent  manner  aa  that  sparks 
Mcaped  therefrom  and  ignited  the  buUdlDg. 
I-'rom  tbe  ^not  it  Is  clearly  Inferable  that 
tbe  boHdliuc  was  fired  by  sparks  from  tbe 
company's  engine,  but  It  Is  also  clear,  from 
the  nneontradlcted  proof,  that  tbe  engine,  In 
^nfortnlty  with  the  requirements  ot  our 
lurate  (sectkm  782,  Ky.  St.),  was  fumlsbed 
at  tbe  time  with  tbe  beat  and  moat  awroved 
wreen  and  qiark  arrester  In  practical  use, 
and  tbat  these  an>llances  were  In  perfect  or- 
der; Dotwithstandlng  which  qiarks  escaped, 
as  it  la  slM>wn  tbey  will  SMaetlmes  do  in 
^le  of  all  eBort  to  prevent  It.   Undw  these 


clrcnmstancee,  this  court  has  held,  and  like- 
wise tbe  courts  of  every  state  where  tbe  lia- 
bility of  the  company  la  not  made  absolute 
statute,  that  railroad  companies  are  not  re- 
quired to  provide  appliances  that  will  ef- 
fectually and  certainly,  under  every  condi- 
tion, prevent  the  escape  of  sparks  of  fire  from 
the  chimneys  of  tbelr  locomotives,  but  only 
to  provide  and  use  tbe  best  and  most  effectu- 
al preventive  known  to  science,  so  as  to  pre- 
vent, as  far  as  possible,  Injury  being  done. 
Railroad  Co.  v.  Barrow,  89  Ky.  638,  20  S.  W. 
103;  Railroad  Go.  v.  Taylor,  92  Ky.  55,  17  8. 
W.  198;  Railroad  Co.  v.  Mitchell,  29  S.  W. 
800.  Before  liability  can' be  fastened  on  tbe 
company  for  want  of  proper  screens  on  its 
engines,  or  because  of  tbelr  defective  condi- 
tion, there  must  be  some  evidence  to  show 
such  want  or  defective  condition,  such  as 
that  an  unusual  quantity  of  live  sparks  were 
being  emitted  while  the  train  was  going  at 
an  ordinary  rate  of  speed,  or  tbat  the  same 
engine  started  several  successive  flres  on  tbe 
same  trip,  or  the  like.  In  the  case  before  us 
there  Is  no  evidence  or  circumstance  of  tbls 
charactCT  to  rebut  the  testimony  of  a  num- 
ber of  witnesses  for  the  company,  who  tes- 
tify aa  to  the  perfect  condition  of  tbe  appli- 
ances after  a  thorough  examination  Immedi- 
ately after  the  fire.  In  tbe  absence  of  evi- 
dence to  tbe  contrary,  the  Jury  waa  not  at 
liberty  to  reject  the  evidence  of  these  wit- 
nesses, and  this  branch  of  the  case  may 
therefore  be  regarded  as  having  been  con- 
cluded by  the  proof. 

However,  whether  there  was  negligent 
management  of  the  engine  and  train  at  tbe 
time  of  tbe  fire  is  a  disputed  question.  There 
was  a  bit;  grade  In  front  of  tbe  building  con- 
aumed,  and  the  proof  of  the  plaintiff  was  di- 
rected towards  showing  that  the  sparks  es- 
caped because,  in  switching,  a  heavy  train 
was  being  kicked  up  grade  at  the  rate  of 
some  25  miles  per  hour  witbin  the  city  limits. 
Instead  of  which  tbe  cars  should  have  been 
pushed  up  more  slowly;  that  tbe  engine  "la- 
bored hard,"  and  increased  Its  speed  rapidly, 
to  give  a  momentum  to  tbe  cars  kicked  In  on 
tbe  switch  and  up  the  grade,  so  they  would 
roll  on  over,  etc.  The  company's  witnesses 
testified  that  there  was  nothing  unusual  In 
this,  and  the  <^rator  of  tbe  engine  was  en- 
tirely prudent,  under  the  circumstances. 
The  question  as  to  "whether  or  not  a  com- 
pany is  guilty  of  negligence  In  managing  and 
operating  Its  locomotives  is.  as  a  rtile,  but 
not  always,  a  question  <it  fact  to  be  deter- 
mined by  a  Jury."  3  EUlott,  R.  R.  S  1226. 
Here  there  la  no  doubt  but  that  tbe  Jury  is 
to  decide  tbls  question  under  proper  Instruc- 
tions, and  after  hearing  such  competent 
proof  as  may  be  offered. 

The  Instruction  on  the  point  Involved  was 
clearly  right,  and  we  are  brought  to  the 
single  serious  question  In  the  case:  Over 
the  protest  of  tbe  company,  the  plaintiff  was 
allowed  to  read  aa  evidence  to  tbe  Jury  an 
ordinance  <^  tbe  city  of  UopklnsvjUe  denoim- 
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clDg  M  nnlawful  the  running  of  a  train, 
within  tbe  city  limits,  at  more  than  six  miles 
per  hour.  Counsel  tor  appellee  say  they  "are 
In  some  doubt  as  to  whether  the  reading  of 
the  ordinance  to  the  jury  was  proper,"  bnt 
Insist  that  the  company's  substantial  rights 
were  not  thereby  prejudiced.  But  this  can 
hardly  be.  The  Jnry  were  property  told  that. 
If  the  management  and  (^ration  of  the  en- 
gine and  train  were  In  a  negligent  manner, 
the  law  was  for  the  plaintiff.  By  this  ordi- 
nance the  law  was  announced  to  them  that 
running  the  engine  at  a  greater  rate  of  speed 
than  six  miles  an  hoar  was  unlawful.  This 
was  an  Instruction  to  the  effect  that,  If  the 
running  was  at  such  greater  rate,  the  com- 
pany was  at  fault  and  In  the  wrot%,  and  con- 
clnslvely  so,  because  In  rlolstlon  of  the  law 
read  to  them;  and  all  this,  without  regard  to 
whether  or  not  the  fact  of  n^Ugence  had 
been  established  by  any  evidence.  If  the  or- 
dinance ought  not  to  have  been  read,  we 
think  It  was  misleading  to  haTe  read  It,  and 
prejudicial  to  the  appellant 

Ttie  question,  howerer,  recurs,  was  the  or- 
dinance admissible  as  testimony?  In  the  su- 
perior conrt  In  Railroad  Oo.  t.  Beam,  10  Ky. 
Law  R^.  682  (Bowden,  J.),  It  was  held  that 
"an  ordinance  of  tbe  town  regulating  the 
speed  of  trains  passing  through  it  could  not 
render  negligent  a  course  of  conduct  which 
was  not  In  fact  n^Ugent,  and  was  therefore 
not  competent  evidence."  And  the  same 
conrt  In  Railroad  Co.  v.  Oartnell,  10  Ey.  Law 
Rep.  777  (Barbour,  J.),  said:  "In  the  action 
against  a  railroad  company  to  recover  for  an 
injury  to  the  plaintiff  by  the  alleged  negli- 
gence of  tbe  company  in  running  one  of  Its 
tr^ns,  an  ordinance  of  the  town  In  which  the 
Injury  occurred,  limiting  the  rate  of  speed  of 
trains  through  the  town  to  six  miles  an  hour, 
was  not  competent  evidence."  In  a  Wiscon- 
sin case  (Martin  v.  Railroad  Co.,  28  Wis.  437) 
the  company  was  held  liable  for  losses  occa- 
sioned by  trains  moving  at  a  greater  rate  of 
speed  tban  the  statute  prescribed,  and  right 
of  recovery  was  said  to  be  authorized  In 
that  case  by  reason  of  this  act,  vrlthout  re- 
gard to  other  acts  of  negligence.  But  in  a 
later  case  In  that  court  recovery  was  denied 
for  loss  occasioned  by  flre,  although  tlie 
train  was  running  at  an  unlawful  rate,  to 
wit,  over  six  miles  an  hour,  because  there 
was  no  other  evidence  that  the  undue  speed 
increased  the  danger  of  flre.  Bmsb^ 
Railway  Co.,  00  Wis.  231,  6  N.  W.  821.  And 
so  in  Bennett  v.  Railway  Oo.  (Tex.  Civ.  App.) 
32  S.  W.  834,  it  was  held  admissible  to  show 
that  the  company's  trains  usually  ran  past 
the  place  where  the  fire  or^lnated  at  a 
greater  rate  of  speed  than  allowed  by  iwdl- 
nance,  but  it  was  said:  "The  fact  that  the^ 
were  so  run  does  not  render  the  company 
liable  for  damages  done  by  flre,  unless  it  ap- 
pears that  the  tire  would  not  have  occurred 
but  for  such  unlawful  speed.**  And,  after 
admitting  In  that  case  the  ordinance  as  pvoot, 
the  court  tautmcted  tiie  Jury,  in  substance. 


that  although  they  might  believe  the  trains 
ran  more  than  four  miles  an  hoar,  and  In 
violation  of  the  dty  ordinance,  still  they  conld 
not  flnd  for  the  plaintiff  for  that  reason,  un- 
less the  running  at  such  greater  rate  of 
speed,  It  any,  was  the  cause  of  the  engines  of 
the  company  emitting  sparks,  and  that  the 
flre  would  not  have  occurred  If  the  engines 
had  been  run  at  a  less  rate  of  speed.  It 
wonld  seem,  therefore,  that  In  the  very  In- 
stances when  such  ordinances  have  been 
held  admissible  the  entire  force  of  them  has 
been  destroyed  by  instructions,  in  effect,  re- 
quiring the  Jnry  to  flnd  support  for  tbe  ver- 
dict. If  It  is  to  be  against  the  company,  on 
some  other  ground  of  negligence  than  tbe 
q>eed  defined  In  the  ordinance;  and,  if  this 
be  true,  it  would  seem  clear  that  the  intro- 
duction of  the  ordinance  could  serve  no  par- 
pose  save  almost  necessarily  to  mislead  the 
Jory.  Without  attempting  to  barmonlxe 
these  MilMu^tly  conflicting  anthwittes,  the 
true  rale  seems  to  us  to  be  that  announced 
by  the  supertor  court.  There  can  be  no  re- 
covery of  damages  in  this  state  against  rail- 
road companies  In  cases  of  this  kind,  except 
because  of  negligence.  This  is  a  question  of 
fact  to  be  established  by  proof.  Negligence 
cannot  be  fastened  on  the  carrier  by  some 
local  police  regulation.  Punishment  may  be 
Imposed  for  violation  of  snch  ordinances,  but 
In  civil  suits  there  are  well-deflned  methods 
of  establishing  the  facta  which  authorize  a 
recovery,  and  we  cannot  depart  from  these 
methods  without  doing  violence  to  well-set- 
tled principles.  There  seems  to  have  been  no 
other  error  In  the  trial  of  the  case,  but.  for 
the  error  Indicated,  the  Jndgm«it  Is  reversed 
for  a  new  trial  on  principles  consistent  with 
thia  (vdnion. 

NOEL  V.  HAYS  et  aL 
(ODort  of  Appeals  of  Kentucky.  Nov.  24^  18a7.> 

Vb1)D0R*S  LlBK  — BbLBASB  — BTroaVOB  —  BUBDKlf 

or  Fnoor. 

Plaintiff  sued  to  foreclose  |i  vendor's  Hen 

upon  a  lot  upon  which,  after  the  creation  of  the 
lien,  defendant  had  bnilt  a  valuable  house  under 
a  contract  with  the  vendees  whereby  he  was  to 
have  one-half  the  property.  One  witness  testi- 
fied that  plaintiff  agt«ed  to  release  his  Uen  on 
defendant's  half  interest  In  consideration  of  de- 
fendant's building  the  house,  which  plaintiff  de- 
nted. HtU.  equal  etedit  b^ng  given  to  pfadotiff 
and  tbe  witness,  defendant  must  fail,  as  the  bur- 
den was  upon  him. 

Appeal  from  circuit  court,  Bell  emmty. 

"Not  to  be  officially  r^rted.** 

Suit  by  N.  B.  Hays  a^nst  H.  T.  Noel  and 
others  to  foreclose  a  vendor's  lien.  From  a 
Judgment  for  plaintiff*  defendant  Nod  ap- 
peals. Affirmed. 

Thomas  B.  Hlnes,  for  appelant  Weller 
&  Hays  and  Chi^man  ft  Sampsfnit  for  ai»- 
peUee 

HAZELRIGG,  J.  Appellee,  Hays,  was  the 
owner  of  a  house  and  lot  in  Mlddlesboro. 
which  be  sold  and  conreye^to  McDpwdl  ft 
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West,  retaining  a  Hen  for  certain  unpaid 
purchase  moue^.  Afterwards  the  house 
burned,  and  by  an  arrangement  between  Mc- 
Dowell &  West  and  appellant,  Noel,  the  lat- 
ter erected  a  valuable  bouse  on  the  lot,  with 
the  understanding  that  he  was  to  own  one- 
half  the  propert7>  and  McDowell  &  West  the 
other  half.  Hays  subsequently  brought  suit 
for  his  purchase  money,  and,  learning  of 
Noel's  alleged  interest,  made  him  a  party  de- 
fendant The  defense  was  then  Interposed 
that  Hays  had  agreed  to  release  his  lien  on 
Noel's  one-half  Interest  in  the  property',  In 
consideration  that  Noel  build  the  house  in 
accordance  with  his  contract  with  McDowell 
A  West.  The  only  proof  ofTered  to  this  ef- 
fect Is  the  deposition  of  West,  and  this  la 
emphatically  denied  by  Hays.  The  conten- 
tion of  appellant  is  very  Improbable  but,  If 
e<iual  credit  be  given  the  testimony  of  Hays 
and  West,  the  burden  being  on  the  appel- 
lant, he  must  fall.  The  chancellor  so  decid- 
ed, and  the  Judgment  is  affirmed. 


LEWIS  T.  SCHMIDT. 
(Court  of  Appeals  of  Kentucky.   Not.  24, 1897.) 

MCSi'ICIPAI.   ImpKOTBMBXTS  —  TlJK!>PlEB8  — LlABIIr 
ITT  OF  ABCTTISO  i'KOPEKTT. 

Acts  1SS3-S1,  vol.  2,  D.  445,  §  S,  relating  to 
the  power  of  the  city  of  CovingtoD  to  construct 
sewers  along  "its"  streets,  etc.,  and  to  assess 
abutting  property  for  tbe  cost  thereof,  does  not 
deprive  the  city  of  the  ri^ht  to  make  snch  assess- 
ment  on  property  abutting  a  street  under  the 
L'<jntml  of  a  tiinjpike  company,  which  has  as- 
tented  to  the  improvement. 

Appeal  from  circuit  court,  Kenton  county. 

"Not  to  be  officially  reported." 

Action  between  R.  B.  Lewis  and  Conrad 
Schmidt  to  enforce  an  assessment  lien.  From 
the  judgment  rendered,  R.  B.  Lewis  appeals. 
Affirmed. 

W.  H.  Maclcoy,  for  appellant  Orlando  P. 
Schmidt  to^  appellee. 

HAZELRIGQ,  J.  In  attempting  to  enforce 
an  assessment  llcn  for  sewer  improvement  on 
the  property  of  certain  abutting  owners,  the 
appellee,  a  contractor  with  the  city  of  Cov- 
ington, was  met  with  the  defense  that  the 
highway  improved  under  the  ordinance  be- 
longed to,  and  was  under  the  control  of,  the 
Covington  &  I^xington  Turnpike-Road  Com- 
pany, and  was  therefore  not  one  of  the  streets 
or  highways  of  the  city  of  Covington,  within 
the  meaning  of  the  charter  provisions  (Acta 
1883-84.  vol.  2,  p.  445),  under  which  the  im- 
provement and  assessment  were  sought  to  be 
made.  These  provisions,  so  far  as  they  need 
be  set  out  are  &s  follows:  "Sec.  5.  The  coun- 
cil of  said  dty  shall  have  the  power  to  con- 
struct sewers  along  Its  streets,  alleys,  lanes, 
highways,  market  spaces,  public  landing,  and 
common,  and  to  assess  the  cwt  and  e:q>aise 
of  constructing  the  same  to  an  amount  not 
exc«edlug  the  sum  of  one  dollar  per  fVont 
foot  of  tbe  abutting  property  upon  the  lands 
and  lots  bounding  w  abutting  upm  said 
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streets,  alleys,"  etc.,  "in  or  along  which  the 
same  shall  pass."  The  argumeut  Is  that  "if 
r^iard  be  had  to  the  natural  and  obvious 
meaning  of  the  word  'its'  in  the  section  in 
question,  it  Is  evident  that  the  power  of  the 
city  is  confined  to  property  upon  streets,  etc, 
which  it  owned  or  controlled."  It  seems  to  us, 
however,  that  by  the  use  of  the  word  were 
meant  only  such  streets,  alleys,  highways, 
etc.,  as  w&re  within  the  limits  of  the  city. 
The  dty  does  not  ordinarily  own  any  ot  Its 
streets  or  highways,  but  it  has  control  over 
all  of  them  within  the  limits  fixed  by  law. 
This  turnpike  is  a  street  of  the  city  known  as 
"PUce  Street,"  and  is  withhi  the  taxhig  dis- 
trict designated  by  the  ordinance  for  the  sew- 
er Improvement.  The  turnplkecompany  Is  not 
complaining,  and  in  fact  conseots  to  the  entry 
on  the  street  or  highway  for  the  purposes  of 
the  ordinance,  which  Includes  its  consent  for 
all  necessary  attachments  with  the  sewer  by 
abutting  owners,  if  consent  wore  necessary. 
We  percdve  no  reason  why  the  owners  of 
property  situated  within  the  taxing  district 
designated  by  the  ordinance,  and  abutting  on 
this  highway  or  street,  are  not  llaUe  to  the 
assessmmt  Judgment  affirmed. 


SIX  ftt  al.  V.  PRICE. 

(Court  of  Appeals  of  Kentucky.   Dec.  4,  18870 

Bills  ahd  Notes — I!Tegi.eot  to  Bus  Masbb  — 
LuBiLiTT  or  AsalQKOB  TO  As- 
siON'BE— Pleading. 

1.  A  vendee  of  land  paid  for  it  as  recited  In  the 
deed,  thus:  "One  hundred  dollars  in  hand  paid, 
the  receipt  herein  acknowledged,  the  balance  in 
two  laud  notes.  •  •  •  When  these  notes  are 
collected  first  party  la  to  pay  second  fifteen  dol- 
lars out  of  them."  The  holder  of  the  notes 
brought  suit  to  declare  a  Hen  on  the  land  sold,  to 
subject  it  to  the  payment  of  the  uncollected  por- 
tion of  the  land  notes,  after  foreclosing  them, 
but  without  first  obtaining  a  personal  Judmnent 
against  their  maker.  HtHd,  mat  the  holder  of 
the  notes  could  not  maintain  an  action  aninst 
the  assignor  without  first  exhausting  sn  Us 
remedies  upon  the  notes. 

2.  Where  a  note  taWn  due  in  September.  1892, 
snd  execution  was  not  issued  thereon  nu^  De- 
cember, 18d4.  there  is  sodi  a  lack  of  diligence  as 
will  deprive  the  bolder  of  the  note  of  hu  reme- 
dy against  his  assignor, 

3.  When  a  petition  in  an  adlon  on  land  notes 
by  the  assignee  against  the  assignor  of  them 
shows  that  the  plaiutifF  assignee  at  one  time 
was  not  the  owner  of  the  notes,  and  does  not 
show  how  he  became  reinvested  with  the  title 
thereto,  the  petition  does  not  contain  fftcts  suf- 
ficient ta  «(mstitute  a  cause  of  actkin. 

Appeal  from  drcnit  court  Harristni  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  to  declare  and  enforce  lien  on  land 
by  V.  F.  Price  against  Cynthia  Six  and  oth- 
ers. From  a  Judgment  overruling  a  general 
demurrer  to  the  petition,  the  defendants  ap- 
peal. Reversed. 

W.  S.  Hardin,  for  appellants.  M.  0.  Swln- 
f ord,  for  appellee. 

LJGWIS,  G.  J.  Appdlee,  September,  1890, 
sold  and  conveysd  to  luipellant^  parcel  Jit 
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land  containing  about  16  acres,  In  considera- 
tion of  f426,  to  be  paid,  as  recited  In  tbe 
deed,  thus:  "One  hundred  dollars  in  hand 
paid,  the  receipt  herein  acknowledged,  the 
balance  In  two  land  notes  on  Isaac  H.  Eaton, 
dated  September  22,  1390.  When  these 
notes  are  collected  first  party  is  to  pay  sec- 
ond fifteen  dollars  out  of  them."  August, 
1885,  appellee  brought  this  action,  stating 
that  in  a  suit  by  John  G.  Mon^omery 
against  Eaton  to  satisfy  tbe  two  notes  due 
September  22,  1891,  and  1892,  tbe  land  upon 
wblch  there  existed  a  lien  in  favor  of  nppel- 
lant  was  sold,  bnt  failed  to  bring  enough 
for  that  purpose  by  ^108.50,  to  pay  which 
and  Interest  he  asks  the  10  acres  sold.  Aft- 
er a  general  demurrer  to  the  petition,  which 
was  OTerruled,  appellant  filed  answer  aver- 
ring that  the  two  notes  were  taken  by  appel- 
lee aa  so  much  cash  for  the  16  acres  convey- 
ed to  her  by  him,  and  denying  that  there  was 
retained  In  the  deed  any  lien  thereon  to  se- 
cure pi^rment  of  the  two  notes.  We  need 
not  decide  whether,  according  to  proper  con- 
struction of  the  deed,  the  two  notes  were 
taken  by  tbe  vendor  as  absolute  payments 
pro  tanto  of  the  purchase  price,  and  without 
right  of  recourse  against  her;  for.  If  bound 
at  all  for  residue  of  the  notes  unsatisfied 
by  sale  of  Eaton's  land,  she  Is  so  by  reason 
of  an  Implied  contract  as  assignor,  and  that 
In-nrtred  a  concomitant  obligation  npon  him 
as  assignee  to  prosecute  with  reasonable 
dfligence  all  his  remedies,  legal  and  equita- 
ble, against  the  debtor.  And  it  Is  not 
enough  that  the  lien  on  the  land  of  Baton 
was  enforced,  and  Judicial  sale  of  it  ob- 
tained; but,  In  order  to  enable  appellee  to 
recover  of  appellant  the  residue  of  tbe  two 
notes  unsatisfied,  he  must  allege  and  show 
that  a  personal  Judgment  was  also  obtained, 
and  an  execution  duly  issued,  and  returned 
nulla  bona.  Chambers  v.  Keene^  1  Mete. 
(Ky.)  289;  Coleman  v.  Tully,  7  Bush,  72. 
There  Is  no  distinct  averment  that  a  per- 
Btmal  judgment  was  obtained  or  sought,  but 
it  m^  be  presumed  trom  the  ftuit  that,  as 
alleged,  an  execution  was  November  80, 
1884,  Issued  and  returned,  "Xo  property 
found.**  The  second  of  the  two  notes  fell 
due  In  September,  1892.  Indeed,  the  Judg- 
ment for  sale  of  the  land  of  Eaton  was,  ac- 
cording to  statement  of  the  petition,  render- 
ed as  early  as  December,  18^  Gonseqnent- 
ly  delay  until  November.  1884,  before  an  exe* 
cutlon  was  Issued,  shows  such  lack  of  dili- 
gence as  to  deprive  wholly  appellee  of  any 
recourse  against  appellant.  The  action 
against  Eaton,  it  appears,  was  Instituted  by 
J.  G.  Montgomery,  who  Is  made  a  defendant 
to  this  action,  and  It  must  be  assumed  that 
tbe  two  notes  were  assigned  to  him  by  ap- 
pellee. But  It  Is  not  stated  in  the  petition 
how  or  whether  at  all  he  became  devested  of 
his  Interest  In  the  notes,  and  appellee  be- 
came Investel  with  right  of  recourse  against 
appeltant.  The  petition  does  not  contain 
facts  Buffielent  to  coiutitDte  a  cause  of  ac- 


tion, and  for  error  of  the  lower  court  In 
overruling  the  demurrer  to  It  the  Judgment 
is  reversed,  and  ease  remanded  for  proceed- 
ings consistent  with  this  <9inion. 


i  SWEENEY  V.  COOK. 

I  (Court  9t  Appeals  of  Kentucky.   Dee.  4.  1897.) 

I  SCBOUL  DiSTUICTS — TrEASCRBK — EviUENCK  uF  Ap- 
i  POISTMENT. 

Defendant  was  appointed  treasurer  and  col- 
'  lector  of  a  school  district,  by  the  trustees  there- 
of.  He  complied  with  Ky.  St.  {  4443,  reqairiDg 
'  a  treasurer  so  selected  to  execute  a  twud  to  the 
■  trustees,   with  sureties,  for  the  faithful  per- 
formance of  his  duties;  and  the  bond  waa  ap- 
proved Iv  tbe  coanty  Jodgb  and  he  entered  upi>n 
the  performance  of  his  duties.  Tbe  sKiointmeut 
was  not  recorded  in  any  l)ook  kept  for  the  pur- 
twse  hy  the  trustees.    Bdd,  that  Bectlon  4438. 
'  requirinfT  tbe  superinteDdent  ol  public  instmciioD 
I  to  foraiah  the  cbairmao  of  each  board  of  traatees 
!  with  a  record  book,  did  not  make  the  entry  la 
'  such  book  of  the  appointment  of  a  treasurer  so 
I  esseutial  that  no  other  eTideuce  than  the  record 
I  entry  could  afford  proof  of  such  appointnient, 
J  and  pand  evidence  waa  hence  sdmissibie  to  show 
the  appointment 

Appeal  from  circuit  court,  Warren  county. 

"Not  to  be  offlcialiy  reported." 

Action  by  T.  J.  Sweeney  against  J.  S.  Cook. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals. Affirmed. 

Wilkins  &  Bradbum  and  Edward  W. 
Hin^,  for  appellant    Thomas  W.  Thomas, 

for  appellee. 

LEWIS,  C.  J.  Appellant  brought  this  ac- 
tion to  recover  of  appellee  damages  for,  for- 
cibly and,  without  authority,  taking  from  bis 
possession,  and  selling  at  public  outcry,  one 
horse,  his  property.  Appellee,  In  his  an- 
swer, admits  the  taking,  but  states  In  Jnatl- 
flcatton  that  It  was  d<me  hy  him  as  treaenr- 
er  and  collector  of  common-achocA  district 
No.  80  of  Warren  county,  to  which  place  he 
had  been  legally  ai^olnted  by  the  tnwtees 
thereof  for  the  purpose  of  collecting  a  tax 
duly  fixed  and  apportioned  by  said  tmsteoii 
to  provide  means  for  repairing  the  school- 
house  building,  and  obtaining  a  necesaarj- 
supply  of  water  for  the  use  of  the  pupils  at- 
tending the  school;  that,  though  a  resident 
of  said  district.  llaUe  to  said  assessment 
and  a  receipt  was  tendered  him.  ai^tdlant 
refused  to  pay  his  portion  of  said  tax;  that 
thereupon,  and  for  the  purpose  of  enforcing 
the  collection  of  the  tax,  he  levied  upon  and 
sold  the  horse.  It  satisfactorily  appears  that 
the  trustees  duly  and  legally  assessed  and 
opportloned  the  taxation  for  the  purposo«« 
mentioned,  under  the  order  of  the  conn^  su- 
perintendent in  writing,  as  required  1^  the 
statute,  and  that  an^ellant  was  both  abli> 
and  liable  to  pay  the  tax  apportioned  to  blm. 
The  only  material  question  In  this  esse  Is 
whether  appellee  was  l^ally  appointed  the 
tr«tsnrer  and  collector  of  that  district  or, 
rather,  whether  there  was  produced  on  the 
trial  competent  evidence  of  that  foct  That 
the  trustees  did  actually  «nwlnt  appellee  i!> 
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eatabllshed  by  parol  eTldeoM,  If  It  be  com- 
petent for  tbat  pnrpoM;  but  It  doee  not  ap- 
pear that  the  appointment  was  ever  recorded 
by  the  trustees  in  a  book  kept  by  them,  If 
they  did  keep  a  book  for  such  purpose.  It 
does,  howeTer,  appear  that  api>ellee,  as  re- 
quired in  such  cases  by  section  4443,  Ky.  St, 
did.  before  entering  npon  the  discharge  of 
his  duties  as  treasurer,  execute  bond  to  the 
board  of  trustees,  with  sufficient  sureties, 
for  the  faithful  performance  of  his  duties, 
which  bond  was  approved  by  the  county 
Judge  of  said  county.  Although  the  super- 
intendent of  public  InBtructioD.  section 
4438,  Ky.  St,  is  required,  from  time  to  time, 
as  needed,  through  the  county  superintend- 
ents, to  fumfsh  the  chairman  of  each  board 
of  trustees  with  a  "trustees*  record  book," 
and  the  entry  In  that  book  of  the  appoint- 
ment of  a  treasurer,  among  other  things, 
may  have  been  contemplated  by  the  legisla- 
ture, still  we  do  not  think  that  the  statute 
was  intended  to  be  so  mandatory  as  to  ren- 
der sncb  entry  Indispensable  to  the  validity 
of  the  appointment,  especially  when  the 
bond  required  to  be  executed  afTorda  Indla- 
pntable  evidence  of  the  fact;  for  when  ac- 
tual appointment  satlsfactorlty  appears,  as 
it  does  In  this  case,  to  have  been  made,  and 
security  for  the  faithful  dlscha^  of  the  du- 
ties of  the  office  is  atTorded  by  a  bond  duly 
executed  and  approved  by  the  proper  au- 
thority, all  the  essential  and  material  require- 
ments are  compiled  with.  In  our  opinion, 
appellee  Is,  and  should  be  treated  as,  treas- 
urer de  Jure  of  said  common-school  district; 
and  the  act  complained  of*  as  tills  record 
tftanda,  was  lawful.   Judgment  aflftrmed. 


■    ROBINSON  v.  REDD'S  ADM'R  et  al. 
<Oourt  of  A^eaU  of  Kentucky.   Dec.  4,  1897.) 
WiTirsasBs— CoiinTEXOT  —  Harriaqb  -  Solbmh i- 

ZATION. 

1.  A  idaintlff  Is  not  a  competent  witness  against 
an  administrator  to  show  toat  be  advanced  mon- 
ey to  the  widow  to  at^ly  on  a  mortgage  upon 
decedent's  land. 

2.  All  marriages  not  solemnized  or  contracted 
in  presence  of  an  authorized  person  or  sodety 
are,  under  the  Revised  Statutes,  void. 

Appeal  from  circuit  court,  Payette  county. 

"Not  to  be  officially  reported." 

Action  by  McCagln  Robinson  against  Simon 
Bedd's  administrator  and  others.  From  a 
Judgment  for  defendants,  plaintiff  aroeals. 
Affirmed. 

J.  W.  Sdiooler,  for  appellant 

BITRNAM,  J.  The  appellant  In  this  action 
alleges  that  Simon  Redd  died  bi  July,  1881, 
the  owner  of  a  house  and  lot  leaving,  survlv- 
lug  him,  a  widow  and  one  child;  that,  during 
the  llfMlme  of  decedent  he  had  mortgaged 
the  property  to  secure  a  debt  of  $160;  that 
subsequent  to  his  death,  at  the  Instance  of 
the  widow  and  heir,  he  had  advanced,  for 
their  use  and  accommodation,  fUO^  in  dis- 


charge of  the  Incumbrance;  that  afterwards 
both  the  widow  and  child  died  Intestate  and 
without  Issue,  and  this  suit  was  Instituted  to 
subject  the  property  to  the  payment  of  the 
money  so  advanced  by  him. 

Appellant's  claim  was  resisted  by  the  admla- 
Istrator  and  heirs  at  law  of  the  decedent,  Si- 
mon Redd,  upon  the  ground  that  Redd  had 
never  been  legally  married  to  the  woman 
claiming  to  be  his  widow,  and  that  neither 
she  nor  her  child  bad  any  legal  right  to  re- 
quest appellant  to  advance  money  for  the  use 
of  the  estate;  and  they  further  depy  that  he 
had  advanced  any  money.  There  Is  no  compe- 
tent testimony  In  the  case  which  conduces  to 
show  that  appellant  advanced  any  money  for 
the  use  of  the  estate,  or  the  amount  thereof* 
as  bis  own  testimony  on  this  point  Is  Incom- 
petent, even  if  it  were  distinct  and  definite. 
Nor  Is  there  any  competent  evidence  to  show 
that  decedent  Redd,  was  ever  married  to  the 
person  claiming  to  be  his  widow,  as  the  tes- 
timony on  this  point  Is  entirely  confined  to 
evidence  of  cohabitation  and  recognition.  Pre- 
vious to  the  adoption  of  the  Revised  Statutes, 
evidence  of  this  character  was  competent  to 
establish  marriage  under  the  common  law  In 
a  civil  suit  (see  Donnelly  v.  Donnelly's  Heirs, 
8  B.  Mon.  116);  but  since  the  adoption  of 
the  Revised  Statutes,  there  can  be  no  such 
thing  as  legal  marriage  by  cobabHatlon  and 
recognition  alone.  All  marriages  not  solem- 
nized or  contracted  in  the  presence  of  an  au- 
thorized person  or  society  are  absolutely  void. 
See  EstlU  V.  Rogers,  1  Bush.  62.  The  Judg- 
ment is  affirmed. 


LUDLOW  &  0.  COAL  00.  v.  OITY  OF  LOD^ 
LOW  et  aL 

(Oourt  d  Appeals  of  Kentucky.  Dee.  9,  188T.) 

IxjuNcTmN— Collection  of  Licbssb  Fees. 
The  collection  of  license  fees  by  a  city,  on- 
der  an  ordinance  ImiKwuic  a  floe  for  nonpayment 
thereof,  will  not  Ite  rpstraiaed  where  the  authori- 
ty of  ^e  ordinance  is  not  qnestioned,  but  only 
Its  apt^icBtion  to  comtdainant  and  it  appears  that 
only  one  proceeding  has  been  commenced  against 
plaintiff  for  the  imposition  of  a  fine,  and  other 
proceedings  are  only  threatened. 

Appeal  from  circuit  court  Kenton  county. 

"To  be  officially  reported." 

Action  by  the  Ludlow  &  Cincinnati  Coal 
Gompany  against  the  city  of  Ludlow  and 
others.  Judgment  was  rendered  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

Harvey  Myers,  for  appellant  Walter  T. 
Bltchle,  for  appelleea. 

DU  RELLE.  J.  Appellant's  petition,  to 
which  a  demurrer  was  sustained,  alleges 
that  the  appellant  was  engaged  in  the  coal 
business  In  Ludlow,  and  for  the  purpose  of 
delivering  coal  to  Its  customers,  and  for  no 
other  purpose,  owned  and  used  certain  carts 
uid  vehicles;  that  the  city  of  Ludlow,  and 
Its  police  Judge  and  marshal,  had  required 
appellant  to  pay  license  fees  mi^sald  carts 
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and  Teblde^  under  authority  of  An  ordl* 
nance  of  the  city  provldlnc  that  the  owner 
•f  all  Tehldee  used  for  hire  upon  the  street! 
and  other  pnbllG  waya  of  the  dty  shall  pay 
annual  license  fees,  and  providing  that  per* 
sons  falling  or  reCiuing  to  take  oat  licenses 
therein  proTlded  for  shonld  tie  satoject  to  a 
due  of  not  less  than  yi,  nor  more  than  $60l 
and  costs.  The  appellant  further  alleged 
In  its  petition  that  the  appellees  "threatened 
to  and  have  Instituted  proceedings  against  tt 
In  the  police  court  of  said  city  to  compd  the 
payment  of  said  license  fees  *  *  *>  and 
threatened  to  Institute  further  proceedings 
against  it,  and  threatened  to  cause  further 
fines  to  be  sasessed  against  It  each  day  it 
refuses  to  take  out  a  license  under  said  ordi- 
nance, and  tt  sa^  Its  business  Is  thereby  In- 
terfered with,  and  will  be  injured  and  de- 
stngred."  The  prayer  Is  for  a  popetnat  In- 
JunctloD  to  restrain  the  aroellees  from  col- 
lecting such  license  fees.  It  will  be  ob- 
serred  that  the  Injunction  is  not  prayed  until 
such  time,  only,  as  the  Talldi^  of  the  ordi- 
nance can  be  determined.  Indeed,  there  Is 
no  question  made  as  to  the  pofect  Talldlty 
of  the  ordinance,  the  only  questlMi  being 
that  the  police  court  of  Ludlow  has  errone- 
ously applied  the  ordinance  to  the  Tehleles 
of  appellant  Nor  does  it  appear  from  the 
petition  that  more  than  one  proceeding  has 
been  Instituted  against  It  for  the  hnposition 
of  a  fine,  but  merely  that  other  proceedings 
are  threatened.  In  the  case  of  Sblnkle  t. 
City  of  Covington,  88  Ky.  420  (a  case  which 
presents  a  somewhat  extreme  application  of 
the  power  of  a  court  of  equity  to  interfere 
with  proceeding  of  subordinate  tribunals 
by  Injunction),  an  Injunction  was  held  to  be 
tlie  proper  remedy  to  prevent  the  <dty  from 
repeatedly  prosecuting  a  citizen  for  violating 
a  ci^  ordinance  prohibiting  any  person  from 
holding  possession  of  streets  or  commons  of 
the  city  when  the  plaintiff  asserted  title  to 
the  premises  In  C(UitroveT8y;  the  relief  be* 
Ing  allowed  until  the  disputed  question  of 
title  could  be  determined.  In  that  case  some 
12  or  16  separate  prosecutionB  had  been  in- 
stituted, and  the  relief  granted  was  only  un- 
til the  title  to  the  property  In  dispute  could 
be  ascertained.  In  this  cose  the  averments 
•of  the  petition  cannot  be  constraed  as  set- 
ting up  the  Institution  of  more  than  one 
prosecution,  and  the  relief  sought  Is,  in  ef- 
fect, a  revision  by  this  court  of  the  Judicial 
determination  by  the  police  court  of  Ludlow 
open  the  question  whether  the  ordinance  of 
that  city  applied  to  the  vehicles  of  appellant 
We  cannot  see  that  the  case  at  bar  comes 
within  the  rule  laid  down  in  that  case.  Nor 
is  it  a  case  within  the  rule  in  Brown  r. 
Trustees,  11  Bush,  435,  In  which  case  the 
rule  was  laid  down  In  the  language  used  by 
the  suitteme  court  in  EwUig  v.  City  of  St 
Louis.  6  Walt  413:  "^'Ith  the  proceedings 
and  determinations  of  Inferior  boards,  or 
tribunals  of  special  Jurisdiction,  courts  of 
equity  will  not  interfere^  unless  It  should 


become  necessary  to  prevent  a  multiplicity 
of  suits  cv  irreparable  Injury,  «■  unless  the 
proceeding  sought  to  be  annulled  or  correct- 
ed is  valid  npon  its  face,  and  the  alleged  In- 
validity consists  in  matters  to  be  astaUished 
by  eixtrlnsic  evidence."  In  this  caw  tbere 
la  no  pretense  that  the  ordinance  is  Inv^id 
upon  any  ground.  It  does  not  sufficiently 
aiipcar  from  the  petition  that  the  equitable 
remedy  by  injunction  Is  necessary  to  pre- 
vent a  multiplicity  of  suits.  The  general 
doctrine  Is  that  "equity  ought  not  except 
for  the  dearest  reasons,  to  interftte  with 
the  speedy  and  wdlnaty  ctdlecUbn  of  mu- 
nicipal or  other  public  revenues."  DHL  Mun. 
Corp.  (3d  Ed.)  |  923,  In  Hli^  InJ.  (8d  Ed.> 
I  1244,  it  Is  said:  necessarily  foUows 
from  the  doctrines  as  above  stated  and  illus- 
trated that  when  municipal  ordinances  hare 
been  enacted  by  the  propw  authority,  pro* 
ceedlngs  on  the  psot  of  municipal  officers 
for  their  enforcement  as  by  suits,  arrests* 
ta  fines,  will  not  be  enjoined  merely  because 
of  the  alleged  Illegality  of  the  ordinances^ 
or  for  the  purpose  of  awaiting  a  determina- 
tion of  the  question  of  their  validity,  when 
the  person  aggrieved  may  have  a  full  and 
adequate  remedy  at  law."  Courts  of  equity 
should  with  extreme  caution  airily  the  rem- 
edy of  Injunction  against  municipal  officers 
acting  under  authority  of  a  valid  ordinance, 
and  especially  so  In  a  case  like  this,  where 
the  remedy  at  law  appears  to  be  ample.  By 
section  3518,  Ky.  St,  In  reference  to  cities 
of  the  fourth  class,  provision  is  made  for  ap- 
peals from  the  Judgment  of  the  police  court 
In  all  cases  where  the  fine  is  more  than  f  20; 
and,  as  the  amount  of  the  fine  In  the  pro- 
ceeding all^d  In  the  petition  in  this  case  is 
not  averred,  It  is  presumptively  more  than 
$20.  It  does  not  appear  from  the  petition 
that  the  legal  remedy  for  the  alleged  error 
of  Judgment  complained  of  has  been  In- 
voked. We  conclude,  therefore,  that  as  the 
facte  presented  do  not  constitute  a  ground 
for  relief  In  equity,  the  circuit  court  did  not 
err  In  dismissing  the  petition.  Judgment 
affirmed. 


WINN  V.  CARTBB  DRY-GOODS  CO. 
(Court  of  Appeals  of  Kentucky.  Dec.  4,  1897.) 

AonoS    AOAIKST  COKPORATIOX — Vk!CUB~Q0ASH- 
IHO  SimKONS—APPBALABLS  UrDBR. 

L  Under  Civ.  Code,  S  72,  suthorixlng  an  action 
for  tort  to  be  brought  against  a  corporation  In 
the  county  in  which  the  tort  was  committed,  an 
action  for  malicioualjir,  and  witboat  probable 
cause,  Instituting  a  suit  againat  plaintiff,  may  l>e 
brought  in  the  county  where  such  suit  was  in- 
stituted, 

2.  The  qaaihing  of  the  Bonunons  and  return 
thereon  is  not  a  jodgment  or  iinsi  order  fnua 
which  an  appeal  will  lie. 

Appeal  from  circuit  court  EstlU  county. 

"To  be  officially  reiK>rted." 

Action  by  Jatnee  Winn  against  the  Carter 
Dry-Goods  Company  for  maliciously,  and 
without  probable  cause,  instituting  a  dvU  ac- 
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don  atalnst  ^Intifl.  Hie  atiBimoiu  was 
quashed  on  defendanf s  motion,  and  platotlff 
tppeolB.  Dismissed. 

Grant  E.  UI^.  for  appellant  Wbtte  ft 
SmiUi,  fbr  wp^lee. 

BITBNAM,  J.  This  aolt  was  Instftnted  by 
VpeUu^  la  Uie  BstUl  circuit  conrt,  against 
appeUee,  aii^hiy  that  lie  was  engaged  In  the 
Bieicantlle  tmtfness  In  Bstm  county;  Uiat  de- 
fendanW  <»  ttu  23d  day  of  September,  1885, 
whUe  be  was  so  engaged,  filed  a  suit  against 
Um  In  tbe  Eatni  drcnlt  eoort,  in  which  It 
maUdon^,  and  without  j^bable  caua^  al- 
leged that  be  had  sold  and  conveyed,  and 
was  about  to  sell  and  convey,  his  property, 
with  tbc  fnndulent  Intent  to  cheat,  binder, 
and  delay  Uta  creditors,  and  to  prevent  the  col- 
tectkui  of  their  demands,  and  sued  out  a  gen- 
eral attactunent  against  the  imperty  of  ap- 
pelant. App(dlant  chafes  that  each  and  all 
of  these  statements  were  untrue,  and  were 
known  Iqr  tbe  appellee  to  be  untrue  at  the 
time  of  tbe  making  thereof;  tbat,  upon  the 
trial  of  fbe  attachmrat  In  the  Estill  circuit 
conn.  It  waa  dischiuged;  and  that  the  suit 
ns  begun,  and  all  tbe  proceedings  thereun- 
der were  had.  In  Estill  coonty,  and  the  In- 
Jniy  oom^alned  of  ooenreed  In  tbat  county. 
He  also  allegea  that  aroellee  iM  a  cOTporatlon 
created  under  fb»  laws  of  tbe  state  of  Ken- 
racky.  On  this  petition,  a  summons  was  Is- 
sued, directed  to  the  sheriff  of  Jefl^erson  coun- 
ty, and  was  by  him  executed  on  aivellee  by 
dellTerlng  a  copy  of  the  summons  to  J.  C. 
Beihd,  pnsldent  of  tbe  defendant  company; 
he  bt^ag  tbe  dtlef  officer  found  In  the  county 
at  tbe  ttane.  Upm  the  return  of  this  sum- 
mons the  defendant  corporation  entered  its 
■ppf  rancp,  as  It  alleges,  fcv  the  sole  pui^ 
pose  of  moTlng  the  court  to  anasta  tbe  sum- 
mons, and  the  return  thereon,  executed  on  its 
president,  becanae  It  waa  executed  In  Jeffer- 
am  county  by  the  Aherlfl  of  Jefferson  oonnty, 
—confiding  that  the  court  could  not  take  Ju- 
risdiction of  tlie  defmdant,  under  tbe  serv- 
ice; and  tbe  court  sustained  tUs  motion,  and 
qaaabed  tbe  summons  and  tetun  thereon,  to 
which  appellant  excepts,  and  prosecutes  this 
appcaL 

Two  legal  questions  arise  upon  the  appeal: 
First,  did  the  Estill  drcoit  court  acquire  Ju- 
risdiction by  the  service  of  the  summons  Is- 
saed  tram  tte  oflTce  of  the  clerk  of  the  Hstfll 
drmlc  ooort.  and  served  by  the  sheriff  of 
Jefferson  oonnty  dprni  the  president  of  tbe 
cotporatioo.  In  J^erstm  county?  Section  72 
Df  Che  dvfl  Code  j^nvldes:  "Bxceptlng  the 
actions  mentloiwd  in  sectknu  82  to  66,  both  In- 
"loalve,  and  in  sections  68, 70. 71, 73. 75,  and  77, 
sa  acUoa  against  a  corporation  which  has  an 
oOee  or  place  of  bnslneas  ta  this  state,  or  a 
ddef  flfflcer  or  agent  residing  in  this  state, 
mnt  be  Inoaglit  in  die  county  In  which  such 
oOce  or  plaee  of  business  Is  situated,  or  in 
wUcb  sdA  oAcer  or  agent  resides;  or,  If  tt 
be  spra  n  esotrnet  In  ^  above>named  coun- 


ty, or  In  the  county  In  which  tbe  contract  is 
made  or  to  be  performed;  or.  If  It  be  for  a 
tort,  In  tbe  first-named  county,  or  Uie  county 
In  which  the  tort  Is  committed."  Manifestly, 
the  purpose  of  sectltm  72  of  the  Code  la  to  au- 
thorise actions  against  corporaticms  that  have 
committed  wrongful  acta,  for  which  an  ac- 
tion will  lie.  Id  the  (»unty  In  which  such  tort 
was  committed;  and,  tqr  the  service  of  the 
process  In  this  action  on  the  president  of  the 
company  In  Jefferson  county,  the  EsUU  cir- 
cuit court  acqufa^d  Jurtsdlctlon,  and  It  was 
consequently  error  on  the  part  of  tbq  trial 
Judge  to  quash  tbe  summons  and  return  there- 
on. But  this  court  has  no  Jurisdiction  to  en- 
tertain appeals  prosecuted  from  orders  of  cir- 
cuit courts  which  are  not  final  In  their  char- 
acter; and  a  final  order  is  one  that  either  ter- 
minates the  action  itself,  or  decides  some 
matter  litigated  by  tbe  parties,  or  operates  to 
devest  some  right.  In  such  manner  as  to  put 
It  out  of  the  power  of  the  court  making  the 
order,  after  the  expiration  of  the  term,  to- 
place  tbe  parties  In  th^  original  condition. 
See  Helm  v.  Short,  7  Bush,  625,  and  Turner 
T.  Browder,  18  B.  Moa.  826.  We  do  not  think 
the  quashal  of  the  summons  directed  to  the- 
sherlff  of  Jefferson  county,  and  ttie  return 
thereon  by  the.  sheriff,  was  a  Judgment  or 
final  order  frmn  which  an  appeal  will  He 
(see  Wearen  v.  Smith,  80  Ky.  216),  aa  It  does 
not  finally  determtoe  any  of  the  rights  of  ap- 
pellant growing  oat  of  his  alleged  tort;  and 
for  this  reason  this  court  has  no  Jurlsdictl<» 
of  the  appeal,  and  It  Is  therefore  dismissed. 


TIMMONS  V.  CENTER. 

(Conrt  of  Aiv>ealB  of  Keatncfcy.  Dee.  4,  1807.> 

Deed  Wbeh  Mortoaqb  — Accountino  bbtwbb:< 
Parti  FB. 

1.  Plaintiff  applied  to  defendant  for  a  loan, 
and  offered  as  security  a  mortgage  on  land:  but 
the  latter  raggested  an  abstdute  deed,  with  au- 
thority to  remove  timber,  agreeing  to  reconv«r 
CO  repayment  of  the  money,  whereupon  plaintiff" 
executed  the  deed,  and  defendant  made  a  writteD 
eontract  to  reconvey  witbiu  12  months  on  re- 
payment of  the  price.  Plaintiff  failed  to  redeem- 
within  the  time,  and  defendant  executed  another 
contract  to  reconvey  on  payment  or  the  contract 
price,  with  interest,  within  17  months,  provided' 
defendant  could  not  sell  the  land  to  some  one- 
dse;  but,  if  he  could,  he  should  have  Uie  rl^t 
to  do  80,  by  first  giving  plaintiff  notice.  Anotoer- 
cootract  extending  the  time  wbb  afterwards- 
made,  providing  that,  if  plaintiff  was  not  able  to- 
redeem,  defeadant  would  give  her  the  mineral' 
rijrht  on  the  land.  Afterwards  defendnnt  wrote 
plamtiff  that,  U  he  could  raise,  "say,  Sl,050  W 
the  time  yon  was  to,  yon  ean  have  the  land," 
and,  if  tbe  lofts  cut  amount  to  more  than  tlie 
balance,  "I  will  pay  you  the  difference  of  one- 
dollar  a  thousand  feet"  Piaintiff  continuous- 
ly resided  on  the  land,  and  defendant  exercised 
no  actB  of  ownership  other  than  to  cnt  and  re- 
move timber.  Bddt  that  tbe  deed  waa,  in  ef- 
fect, a  mortgage. 

2.  A  grantee  under  a  deed  given  as  security  for 
a  debt,  who  has,  with  the  consent  of  tbe  grantor, 
sold  portions  of  the  land,  and  cnt  and  removed 
timber  therefrom.  Is  properly  chargeable  with 
the  value  of  the  timber  removed,  and  the  amount 
realized  from  the  sales  of  land,  at  the  date  of  tbe 
transactions;  aad  where,  in  trying  to  jnake  aal^[ 
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of  land  to  the  bent  advantage,  he  was  compiled 
to  accept,  ill  payment,  live  stock  and  labor  at  a 
higher  rate  than  ita  fair  cash  vaiue,  be  ia  pn^h 
erly  cha^eal>le  with  only  ihe  fair  cash  raliie  of 
the  land  at  the  date  of  the  sale:  and,  where  a  sale 
of  land  waa  made  at  a  price  fixed  1^  the  grantor, 
iM  li  chargeable  witb  onl7  the  amount  m  fixed. 

Appeal  from  clrcnlt  court,  Wdtte  count7> 

"Not  to  be  officially  reported." 

Actloa  by  B.  T.  Tlmmona  against  O.  T. 
Center  to  have  an  absolute  deed  declared  a 
mortgage,  and  for  an  accounting.  From  the 
Judgment  for  defendant  as  to  the  amount  of 
plalntiflCa  credits,  plaintiff  appeals,  and  de- 
fendant prosecutes  a  cross  appeal.  Affirmed. 

J.  B.  White,  for  appellant    Holt  ft  Holt, 

for  appellee. 

BURNAM,  J.  Appellant,  being  Indebted 
In  the  sum  of  $1,365,  and  with  a  view  of  rais- 
ing money  to  pay  same,  applied  to  appellee 
for  a  loan  of  that  amount,  and  proposed  to 
Indemnify  him  agaluat  loss  by  executing  to 
him  a  mortgage  upon  a  large  tract  of  land  In 
Wolfe  county.  This  propoBltion  was  de- 
clined by  appellee,  but  he  suggested  that  If 
appellant  would  execute  to  blm  an  absolute 
deed  to  the  land,  and  authorize  him  to  re- 
moTe  the  timber  therefrom,  he  would  give 
to  her  a  defeasance,  agreeing  to  reconrey 
the  land  when  his  money  had  been  repaid. 
This  agreement  was  consummated  by  the 
execntioD  on  the  part  of  appellant  of  the 
deed,  and,  at  the  same  time,  appellee  execut- 
ed bis  written  obligation  to  appellant,  by 
which  he  bound  himself  to'reconvey  the 
property  to  her  at  any  time  within  12  months 
from  the  7th  day  of  October,  18S9,  proTlded 
that  within  that  time  she  should  repay  to 
him  the  purchase  price,— $1,306.  Appellant 
having  failed  to  redeem  the  land  within  the 
time  prescribed,  appellee,  on  the  4th  day  of 
October,  1880,  executed  to  her  another  writ- 
ten obligation,  in  which  he  agreed  that  If 
she  would  pay  to  blm  the  contract  price  of 
the  land,  with  interest,  at  any  time  within 
17  months  from  that  date,  that  he  would  re- 
convey  the  land  to  her,  provided  he  could 
not  sell  it  to  some  one  else;  but.  If  he  couid 
sell  the  land  to  any  one  else,  he  should  have 
the  right  to  do  so  by  first  giving  her  notice. 
On  November  11,  1891,  he  executed  to  her 
another  obligation,  extending  the  time  for 
the  redemption  of  the  land  until  February 
11,  1892,  further  providing  that,  if  she  waa 
not  able  to  redeem  It  at  that  time,  be  would 
give  her  the  mineral  right  on  the  land;  and 
on  February  24,  1882,  appellee  addreR^od  a 
letter  to  appellant  In  which  he  stated:  "X 
hare  not  had  time  to  measure  up  the  bal- 
ance of  the  logs.  If  you  can  raise,  say. 
050  by  the  time  you  was  to.  you  can  have 
the  land;  and  I  will  reserve  the  pine  and 
poplar  timber,  and  will  have  the  logs  meas- 
ured when  the  balance  of  the  timber  is  cut 
If  It  amounts  to  more  than  the  balance,  X 
will  pay  you  the  difference  of  a  dollar  a 
thousand  feet"  Appelant  remained  In  po» 


session  of  the  entire  tract  of  land,  bat  ap- 
pellee proceeded  to  cut  and  remove  timber 
therefrom;  and,  according  to  bis  own  testi- 
mony, by  November,  1890,  he  bad  taken 
therefrom  250,000  feet;  In  1893, 123,312  feet; 
In  1894,  something  over  60,000  feet;  and. 
after  the  institution  of  thia  suit  from  25.000 
to  40,000  feet  more,— having  taken  in  all 
about  473,000  feet  of  timber  off  the  land. 
The  proof  In  the  case  shows  that  on  the  8th 
day  of  July,  1892,  appellee,  at  the  instance 
and  request  of  appellant  sold  and  conveyed 
100  acres  of  this  land  to  Hooker  A  Hazel- 
ton,  for  which  he  received  In  cash  the  sum 
of  $800.  AppeUee  testifies  that  this  sale 
was  negotiated,  and  the  terms  agreed  on 
with  the  vendees  by  his  grantor,  the  appel- 
lant herein;  that  on  the  15th  day  of  March, 
1893.  he  sold  and  conveyed  about  100  acres 
of  the  land  to  one  S.  B.  Center;  and  that  In 
the  same  year  he  sold  30  acres  of  the  land 
to  one  L.  M.  Brown,  and  13  acres  to  James 
Tolson.  Appellant,  during  all  this  time, 
continued  to  reside  upon  and  occupy  the 
property,  and  had  full  notice  of  all  these 
sales,  and  was  consntted  with  reference  to 
them;  and  appellee  exercised  no  rights  of 
ownership  over  the  land  except  to  cnt  and 
remove  the  timber  therefrom. 

Under  this  proof,  there  Is  no  escape  from 
the  conclusion  that  at  the  date  of  the  trans- 
action. It  was  the  Intention  of  the  parties 
that  appellee  should  take  the  deed  to  the 
land  only  as  security  for  the  return  of  the 
money  he  had  advanceu  to  appellant  and 
that  It  was.  In  effect  ft  mortgage;  and  no 
agreement  between  the  parties  that  the  con- 
veyance should  become  absolute  upon  cer- 
tain conditions  broken  can  affect  the  right 
of  appellant  to  redeem  same.  Appellant  Is 
entitled  to  have  returned  to  her  the  residue 
of  the  tract  of  land  which  remains  after  ap- 
pellee has  been  reimbursed  the  full  amonnt 
of  his  debt,  with  interest  The  eTidence 
conduces  to  show  that  appellee  endeavored 
to  realize  the  amount  due  him  out  of  the 
mortgaged  properly  to  the  best  advantage: 
and  as  It  appears  that  in  some  Instances, 
when  making  sales  of  portions  of  the  land, 
he  was  compelled  to  accept  in  iMyment 
therefor  live  stock  and  labor  at  a  higher 
rate  than  Its  fair  cash  value,  the  court  prop- 
erly held  that  he  should  only  be  required  to 
account  for  the  fair  cash  value  of  tbe  land 
disposed  of  at  the  time  of  the  alienation 
thereof,  and  that  he  should  be  required  to 
credit  both  the  value  of  the  timber  removed 
from  the  laud  and  the  money  realized  from 
the  sale  of  portions  thereof  on  tbe  obligation 
to  appellant  at  the  date  of  tbese  transac- 
tions. 

An  examination  of  the  report  of  the  master 
commlBsloner  disclosed  the  fact  that  appel- 
lee has  been  charged  with  each  of  these 
tracts  of  land  at  their  cash  value  at  the  date 
of  tbe  Bale,  and  the  proof  supports  the  valua- 
tion fixed  upon  them  by  the  commlraloner: 
and  appellee  should  only  have  been  cbai^ 
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with  tli»  ram  ct  PSOO  for  the  tract  of  laxid 
■oM  to  Hoolnr  &  Hazelt<m,  u  It  appears 
from  the  teatimoiiy  of  appellant  that  she  In- 
slated  upon  this  sale  being  made,  becanse,  as 
she  testifleSf  Hooker  &  Hazelton  had  ogieed 
to  glre  her  an  indefinite  time  to  refund  the 
9300  to  them,  and  she  desired  to  release  the 
claim  of  appellee  on  that  boundary.  The 
Judgment  appealed  from  gtrM  plaintiff  the 
benefit  of  the  credits  to  which  be  is  entitled, 
at  the  pTop&e  dates  thereof;  and  a  calcula- 
tion of  plaintiff's  debt,  allowing  him  Interest 
at  6  per  cent,  and  applying  oedits  for  land 
and  timber  at  the  dates  ^)pellee  reaUsed 
thereon,  and  also  refunding  to  appellee  the 
taxes  which  he  has  paid  out  on  the  land, 
demonstrates  that  the  balance  of  |260  found 
due  bim  Is  substantially  correct  and  that 
appellant  has  not  been  prejudiced  the 
Judgment  appealed  from.  For  the  reasons 
fflven,  the  Judgment  Is  affirmed,  both  on  the 
original  and  cross  appeal. 

LOUISYIILE  &  N.  B.  00.  v.  DONALDSON. 
(Coort  of  Aroeals  of  Eoitucky.  Dec.  3,  1807.) 
CASKiiiits— Validity  of  Ticket— Evidbncr—Ix- 

HOLTS  TO  PaSSEXOER— LlABILITT  OF  COM- 
PACT—Pl'MTIVR  Damaqbs. 

1.  In  an  action  against  a  railroad  eompftny  to 
reeoTer  for  the  taklnK  and  destruction  br  a 
conductor  of  plaintilPfl  ticket  and  compelling 
him  to  pay  cash  fare,  where  there  is  a  conflict 
of  evidence  as  to  vhether  the  ticket  was  a  good 
one  or  ooe  that  tiad  expired,  the  fact  that  the 
conductor  destroyed  it  raises  the  presumption 
that  it  was  good,  since  it  was  his  daty.  in  any 
event,  to  tarn  it  in  to  the  auditor  of  the  road. 

2.  In  an  action  against  a  railroad  company  to 
rfM»)ver  for  takine  up  and  destroying  plaintiff's 
ticket,  and  compelling  him  to  pay  caui  tare,  and 
for  abualve  langnage  by  the  conductor,  the  fact 
that  the  offensive  wordn  were  not  spoken  at  the 
time  of  taking  up  the  ticket  and  demanding  cash 
fare,  but  a  few  minutes  afterwards,  when  cbange 
was  giveo,  is  Immaterial,  as  it  was  part  of  the 
same  transaction,  and  took  place  whOe  the  con- 
ductor was  discharging  his  official  duty. 

8.  The  words,  "You  are  a  pretty  thing, — trying 
to  beat  yonr  way,"  spoken  by  a  conductor  to  a 
paespnrer,  imply  a  charge  of  attempted  fraud. 

4.  Where,  in  action  against  a  railroad  company 
tn  recover  for  injuries  caused  by  abusive  Ian- 
miage,  tiie  petition  alleges  that  plaintiff  was  in- 
jured In  hb  feelings  and  suffered  mortification 
by  reason  of  such  lan^ge,  and  the  testimony 
of  plaintiff  and  other  witnesses  states  facts  from 
which  the  .inrj-  are  authorized  to  infer  he  did 
suffer  mortification  and  humiliation  of  mind,  pu- 
nitive damages  are  recoverable,  even  thouj^ 
plaintiff  did  not  state  he  was  hnmilinted  or  mor- 
tified. 

6.  Where  the  award  of  punitive  damages  Is 
not  necessarily  the  leanlt  of  passion  or  prejn- 
dice,  file  verdict  wiU  not  be  disturbed. 

Appeal  from  circuit  court  Knox  conuty. 

•'Not  to  be  official^  reported." 

Action  by  J.  Hop  I>onaldson  against  the 
Louisville  &  NaahTllle  Railroad  Comttany. 
From  a  Judgment  fbr  plaintiff,  defendant  ap- 
peals. Affirmed. 


wnson  ft  Bawllngs  and  J.  W.  Aloom,  tat 
appellant  Oolden  ft  Powers,  tm  iiK>eUee. 

DU  RBLLB,  J.  The  i^pellee  recowced  a 
Judgment  for  fSOO  for  the  allied  taking 
and  destruction  by  appellant'a  conductor  of  a 
20-trip  family  Ucket  between  CorUn  and 
Gray;  for  requbring  appellee  to  pay  a  cash 
fiue  of  20  cents;  and  for  injury  to  his  feel- 
ings, caused  by  saying,  "Ton  are  a  pretty 
thing,— trying  to  beat  your  way."  There  was 
conflict  of  evidence  as  to  whether  the  book 
of  coupon  tickets  tradored  by  appellee  In  pay- 
ment of  bis  fare  waa  a  20-trlp  family  ticket 
still  good  for  pasuge,  at  a  46-trtp  sdiool 
ticket  good  only  for  the  month  for  which  It 
was^  issued,  and  which  had  expired.  The 
w^ht  of  testimony  Is  conceded  to  be  that  tbe 
ticket  was  a  20-trlp  one,  still  in  t&rce;  and 
the  conductor,  by  destroying  the  ticket  irtilch 
it  was  bis  duty  in  any  event  to  turn  In  to  the 
auditor  of  the  rood,  has  raised  ttie  premmp- 
tion  that  if  presnred,  the  ticket  In  question 
would  have  snnwrted  the  iQipelle^s  claim. 

The  Instructions  given  aMiear  to  us  to  cor- 
rectly state  the  law  applicable  to  the  case. 
It  is  true  that  the  offensive  langnage  charged 
was  not  spoken  at  the  time  the  cash  fare 
was  demanded,  bat  when  change  was  given 
to  appellee,  some  minutes  later.  This,  how- 
ever, was  a  part  of  the  same  transaction,  and 
took  place'  while  the  conductor  waa  In  the  dis- 
charge of  his  duty,  and  acting  as  an  official  of 
the  appellant. 

Nor  can  we  agree  wltii  the  contention  of 
appellant's  counsel  that  the  fact  tbat  the  ap- 
pellee, in  giving  his  testimony,  did  not  state 
tbat  he  was  bomlllated  or  suffered  mortiflca- 
*tlon  because  of  the  language  which  he  says 
was  used  by  the  conductor,  and  which,  In  our 
view,  clearly  Implied  a  charge  of  attempted 
fraud,  preduded  the  trial  court  from  giving 
an  instruction  as  to  punitive  damages.  The 
injury  to  his  feelings  and  the  mortification 
which  he  suffered  were  alleged  In  the  peti- 
tion, and  in  his  testimony  and  the  testimony 
of  other  witnesses  produced  by  him  were 
stated  facts  from  which  the  Jury  were  au- 
thorized to  Infer  that  he  did  suffer  mortifica- 
tion and  humiliation  of  mind;  and  upon  this 
statement  of  facts,  which  It  api>ears  the  Jury 
believed  to  be  true,  It  was  proper  for  the  court 
to  f^ve  the  instroctl<m. 

The  sole  remaining  question  Is  whether  the 
damages  awarded  were  excessive.  Upon  thb 
point  while  this  court  upon  the  evidence  pre- 
sented by  the  record,  might  have  given  a  dif- 
ferent finding,  we  see  no  sufficient  reason  to 
disturb  the  finding  of  the  Jury,  for  we  cannot 
see  that  the  punitive  damages  awarded  by 
reason  of  the  Insulting  charge  alleged  to  have 
been  made  were  necessarily  the  result  of  pas- 
alon  or  prejudice.  Judgment  affinned. 
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MARCOIFSKT  T.  FRANKS  eC  al. 
(Oonrt  of  Ai>pealB  ot  Kattu^.  Dee.  8»  ld970 
Apfeal— KitTiRw  or  Cbakcillor's  Dbcisiov. 
In  a  salt  to  have  a  mortgnse  dedared  frand- 
lilMt  and  void  as  against  creditors  of  the  mort- 
facor,  wbere  the  00I7  evidence  of  fraud  is  the 
liufftgsfor's  owD  testim(Hi7,  whlcb  Is  contMdiet* 
cd  in  maoT  materftU  reapeetii  a  decree  ot  tbe 
chancellor  for  plaiatifls  will  be  reversed. 

Appeal  from  elrcDlt  eenrU  Montgoafterr 

oonnty. 

"Not  to  be  officially  reported." 

Salt  by  Joseph  Harcoffsky  a^nst  Samad 
Franks  and  others.  Jadfrnent  was  raider- 
ed  for  the  defendanta,  and  the  plaintiff  sp- 
peala.  ReTersed. 

Tyler  A  Apperson.  for  appellant  H.  U. 
Woodford  and  Courtland  P.  Obenatdt,  for  ap- 

[>el1ees. 

GUFPy,  3.  Samud  Franks  was  a  mer- 
chant Id  Mt.  Sterling,  Ky.,  at  and  prior  to 
May,  1893.  In  Jane,  1803,  a  number  of  the 
appelleea  instituted  suits  In  the  Montgomery 
circuit  court  against  said  Franks,  seeking 
Judgments,  and  obtained  attachments,  which 
were  levied  upon  his  stock  of  goods;  and  dur- 
ing that  year,  and  shortly  after  the  first  levy, 
other  parties  filed  similar  suits  and  obtained 
attachments,  which  were  also  terled;  and 
shortly  after  the  levy  of  some  of  the  earlier 
attachments  appellant  caused  an  execution  to 
be  Issued  from  the  Fayette  circuit  court 
against  Franks,  which  was  also  lerted  upon 
•aid  goods.  On  the  23d  of  August.  1898,  the 
appellant  Institated  suit  In  the  BtontgomeiT 
drcnlt  court  against  said  Franks  to  recover 
Judgment  on  a  $1,000  note  executed  Hay  90» 
1893,  and  to  enforce  hla  mortgage  lien  upon 
the  atock  of  goods  or  the  proceeds  thereof, 
which  It  aeema  had  theretofore  been  attach- 
ed and  sold  under  order  of  court,  which  mon- 
ey wai  beli^E  held  subject  to  farther  orders  of 
the  court  This  suit  was  tnallf  consolidated 
with  the  tults  of  the  oOier  credlton  of  said 
Franks.  The  attaching  creditor*  finally  de- 
nied tbe  execution  of  the  note  and  mortgage, 
or  at  least  charged  that  th^  were  without 
any  eonalderatfon,  and  made  for  the  purpose 
of  cheating  and  detatndlng  Uie  creditors  of 
said  Franks;  and  finally,  by  pn^r  amend- 
ments and  ordm,  they  were  allowed  to  cbai^ 
that  appellant  was  a  silent  or  dormant  part* 
ner  of  Franks  In  the  mercantile  bnstness  at 
and  before  the  time  the  debts  sued  on  were 
Incuired  or  created;  and  said  credltorii  asked 
for  a  personal  Judgment  against  appellant, 
and  also  asked  that  his  said  mortgage  be  ad- 
judged fraudulent  and  rold,  as  well  as  flie 
Judgment  and  execution  In  the  Fayette  efr>> 
cult  court  The  Issues  were  all  finally  made 
up  and  proof  taken,  and  upon  final  submtft- 
don  the  eonrt  belnw  sustained  the  attach- 
ments  of  the  attaching  creditors,  and  adjudg- 
ed that  the  mortgage  dated  May  80.  1808, 
defendant  Samuel  Franks  to  Joseph  Mar- 
coffsky,  and  sued  on  1^  said  Marcolfsky  In 
his  petition,  and  coiuolldated  fa^ewlth,  and 


filed  August  23,  1893.  and  recorded  In  Mort- 
gage Book  No.  8,  p.  450,  In  the  Montgomery 
county  court  derk's  ofllce.  Is  fraudulent  and 
without  consideration,  and,  as  to  the  credlton 
of  defendant  Franks  suing  and  attaclilns 
herein.  Is  declared  to  be  void.  It  Is  also  ad- 
Jn^^ed  that  the  Judgment  In  OtTor  of  BCar- 
coffsky  against  said  Franks  for  91.000,  raa- 
dered  by  tbe  Fayette  circuit  court  and  exe- 
cution of  whlcb  was  levied  upon  tbe  property 
of  defendant  Franks  sought  to  be  subjected 
herein,  was  without  consideration,  and  a 
fraad  upon  the  creditors  of  said  Franks  suing 
or  attaching  herein;  and  It  was  further  ad- 
Judged  that  the  said  Marcolfsky  take  and  re- 
cover nothing  against  the  defendant  Samuel 
Franks  herein.  Judgments  were  also  render- 
ed against  the  appellant  JoseiA  Marcoffaky, 
In  favor  of  tbe  attaching  appellees  herein,  for 
the  several  sums  claimed  by  tbem  in  their  pe- 
titions. The  court  also  overruled  all  the  ex- 
ceptions filed  to  depositions  by  each  party. 
To  reverse  the  Judgments  aforesaid  this  ap- 
peal Is  prosecuted. 

Thei  statements  of  Franks  mode  to  Wood- 
ford In  the  absence  of  appellant  were  not  evi- 
dence as  against  appellant  The  letter  filed 
purporting  to  have  been  written  by  J.  J.  Cor^ 
nellson  should  have  been  excluded,  as  It  was 
wholly  Incompetent  snd  was  doubtUn  preju- 
dicial to  tbe  appellant  The  otber  errors,  if 
any,  as  to  exceptions,  need  not  be  noticed. 

It  will  be  seen  that  there  Is  no  evidence  at 
all  to  support  tbe  all^atlons  of  fraud  as  to 
the  execution  of  the  mortgage  rdled  oa  lay 
i^pellant  except  the  testimony  of  Franks; 
nor  Is  there  any  evidence  to  anstain  tbe  claim 
that  an>6llant  was  a  partner  with  IP'ranks  In 
the  mercantile  badness,  except  the  testimony 
of  Franks,  and  he  to  contradicted  bi  many 
material  reepects  by  otbtf  testimony,  as  well 
as  1^  his  pleadings  In  the  aetloti,  filed  and 
sworn  to  by  him  before  the  attanpt  waa  made 
to  htdd  appellant  as  his  partner.  It  ■ecma  to 
us  that  it  would  be  manifestly  nnflalr  and  nn- 
Just  to  bold  that  the  mortgage  In  Question 
was  fraudulent  and  that  the  appellant  was  a 
partner  wltb  Franks,  upon  the  unsupported 
testimony  of  Franks,  who  Is  vitally  Intmsted 
ta  procuring  the  judgment  oemplalned  of,  and 
especially  so  when  hto  testimony  Is  contra- 
dicted In  many  essentia]  respecti. 

The  contention  of  appeltees  that  this  eonrt 
will  not  revorse  the  Judgment  of  ttM  chancel- 
lor  upon  a  questkm  of  fact,  videss  ft  Is  fla- 
grantly against  the  erldence^  Is  not  ftt  role 
of  this  court  It  may  be  proper  to  consider 
such  finding  as  entitled  to  some  welgtit  upon 
an  appeal,  but  the  well-establtahed  rulfr  of 
this  court  Is  that  It  will  consider  tbe  testi- 
mony, and  reverse.  If.  In  the  Judgment  of  this 
court,  the  evidence  sustalna  the  contention  of 
the  appellant  For  the  reasons  Indicated  the 
Judgmente  (rf  the  court  bdow  a^waled  from 
are  reversed,  and  the  cause  remanded,  wtth 
directions  to  rendw  Judgmmt  In  app^Unt^ 
favor  against  Pranka  fear  the  amount  ot  tbe 
f 1,000  note  mentioned  In  tjw  mortgue,  and 
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to  adjudge  to  him  a  i^lor  lien  upon  tbe  pro- 
ceeds of  the  attached  property,  for  the  mort* 
gage  debt,  and  also  to  Bet  aside  so  modi  of 
the  judgment  adjudging  tbe  judgment  obtain- 
ed In  the  Fayette  circuit  court  to  be  Told  or 
fraudulent;  bnt  the  attachments  levied  upon 
the  property  In  question  before  the  levy  of  the 
execution  In  appellaitt's  favor  bare  a  superior 
lien  to  any  execution  Hen  claimed  1^  appel- 
lant. Cause  remaoded  for  pioeoadlip  eon* 
slstoit  with  this  opinion. 


LOtnsVIIJt'B  ft  M.  B.  OOl  r.  KIRBT. 
(Oourt  of  App»l9  of  Kentucky.  Dec  8, 189T.) 
Appsal— Review— Bkror  Waitso— Taut— Tak- 
ing Case  rKOH  Joav. 
Where,  in  an  action  for  kfllhig  a  horse 
valued  at  $125.  the  aoawet  admitted  the  kill- 
ing,  but  denied  tbe  damage  aa  alleged,  and  tbe 
court  dedded  that  tbe  burden  of  proof  was  on 
plaintiff,  and  defendant  excepted,  and  after> 
wards  admitted  the  value  of  the  horse  as  alleged, 
and  itefendaot  was  siljudeed  the  bardeo  of  proof, 
and  introduced  Its  evidence  first,  and  dosed  tbe 
argiimeot,  an  ezcentlon  to  the  ruling  adjudging 
^intiff  the  burden  was  waived. 

Appeal  from  clrcnlt  court,  BeU  coua^. 

*Vot  to  be  offldaUy  reptn^.** 

Action  by  8.  B.  Klrby  against  the  tioals- 
Tllle  ft  Nastavnie  Railroad  Company.  Prom 
a  judgment  In  favor  nt  ^aintlff,  defendant 
appeals.  Affirmed. 

G.  W.  Metcalf,  J.  W.  Alcorn,  and  Wm.  Lind- 
say, for  appellant  D.  B.  Lc^n  and  W.  H. 
Holt,  for  appellee. 

WHITE,  J.  On  July  9,  1893,  the  train  of 
I4)pellaut,  on  the  Cumberland  Valley  branch, 
killed  two  horses  of  appellee.  This  action 
was  to  recover  their  value,  brought  in  tbe 
Bril  circuit  court.  The  damage  claimed  for 
the  two  horses  was  9126.  The  aziswer  ad- 
mitted the  killing  by  appellant,  but  denied 
the  damage  to  be  as  alleged,  9125.  On  the 
trial  before  tbe  Jury,  after  the  case  had  been 
stated,  both  parties  asked  the  court  to  ad* 
judge  to  them  the  burden  of  proof.  Tbe  rec- 
ord shovra  that  the  court  decided  that  tbe 
burden  was  on  plalntifl  (appellee).  Tbe  attor- 
ney for  the  defendant  (appellant),  after  r»- 
serving  exceptions  to  this  ruling,  amnouaced 
that,  for  the  purpose  of  the  trial,  It  was  ad- 
mitted that  tbe  horses  killed  were  of  the 
value  of  $125,  the  amount  claimed.  There- 
upon the  Murt  adjudged  to  appellant  the 
burden  of  proof.  On  the  trial  the  only  wit- 
ness introduced  on  the  subject  of  value  of 
the  two  horses  was  appellee,  Klrby,  who  tes- 
tified that  one  of  the  horses  was  worth  (66 
and  the  other  980.  Appellant  <tfered  no  tes- 
timony as  to  the  value  of  tbe  boraes.  The 
Jury  returned  a  verdict  for  appellee  for  the 
sum  claimed,  9126,  upon  which  judgment 
was  entered,  and,  after  motions  and  reasons 
for  new  trial  bad  been  filed  and  overruled, 
this  vpeal  is  prosecuted. 

Appellsnt  complains  of  tbe  ruling  of  tbe 
court  on  the  qneatlon  ot  the  burden  of  proof. 


It  appears  that  on  the  trial  it  was  allowed 
to  Introduce  Its  evidence  first,  and  dose  tbe 
argument  to  the  jury.  There  is  an  exception 
to  the  ruling  of  the  court  In  adjudging  appel- 
lee the  burden,  bnt  that  cannot  avail  here, 
for  the  appellee  did  not  Introduce  his  evi- 
dence first  and  did  not  condnde  the  argu- 
ment Appellant  was  not  compelled  to  ad- 
mit the  value  of  the  horses.  It  might  have 
reserved  Its  exceptions  to  the  ruling  of  the 
court  in  adjudging  the  burden  to  appellee, 
and  then  that  questloa  would  have  come 
wltbln  tbe  rule  as  laid  down  In  the  case  of 
Railroad  Co.  r.  Brown,  13  Bush.  47S.  How- 
ever, It  appeara  that  appellant  voluntarily 
admitted  the  value  of  tbe  horses  to  be  9125. 
as  claimed,  and  on  the  trial  ai^Ilant  at  no 
time  offered  to  prove  by  any  witness,  or  did 
it  suggest  to  the  court  ttiat  it  could  prove  by 
any  witness,  that  the  two  horses  were  at 
less  value  than  fl2S.  Tbe  court  property 
overruled  q^llant's  motion  for  pecemptin? 
Instruction,  which  was  asked  at  the  close  of 
its  testimony,  and  before  appellee  had  offered 
any  evidence.  We  are  of  opinion  that  the 
evidence  sustains  tbe  verdict  of  the  jury. 
Finding  no  error  prejudicial  to  appellant,  the 
judgment  Is  affirmed,  with  damages. 


WADB  et  al.  v.  DEAN. 
(Court  of  Appeals  of  Kentucky.  I>ee.  4,  1807.) 
Wills— CoNSTRCCTtoTC—LsoAOiBa—PKBTs. 
Wbm  testator,  having  assets  exceeding  his 
indebtedness,  directed  that  his  debts  should  be 
paid,  and  made  a  legacy  to  a  brother  in  Isn- 

Etage  that  did  not  import  an  intention  that  the 
gacy  was  to  be  a  psymcnt  of  a  delrt  wbidi  hs 
owed  htav  It  was  not  an  cxtlngalBhment  of  tbm 
debt 

Appeal  from  circuit  cour^  Montgomery 
coun^. 

"Not  to  be  officially  r^orted.** 

Action  by  Saiza  Wade  and  others  agabist 
EUls  Dean.  Fntai  a  judgment  for  defend- 
ant, plalntlfFs  appeaL  Affirmed. 

A  T.  Wood,  for  appellants.  l>ier  &  Ap> 
person,  fbr  appellee. 

PAYNTSiR,  J.  Tbe  purpose  of  this  action 
was  to  surcharge  tbe  settlements  made  by 
Ellis  Dean,  as  the  executor  of  Stephen  Dean, 
in  the  Montgomery  county  court  Without 
going  Into  any  detail  as  to  the  various  Items 
questioned  In  the  petition  and  exceptions  to 
the  commissioner's  report  It  is  sufficient  to 
say,  In  our  judgment,  that  tbe  appellants 
wholly  failed  to  show  any  errors  In  the  set- 
tlement wblch  the  executor  made  that  were 
not  corrected  by  the  Judgment  of  the  court 
There  Is  no  proof  whatever  ottered  on  the 
Conway  and  Shore  Items,  or  on  tbe  claim  al- 
lowed Ellis  Dean  against  the  estate  for  tbe 
board  of  tbe  decedent.  The  appellants  claim 
that  the  executor  should  be  charged  with 
the  interest  on  the  proceeds  of  the  tobacco 
which  he  sold.  The  executor  testifies  that 
soon  after  he  received  the  money,  he  paid  It 
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to  tlw  creditors  of  the  estate  and  the  derlsees 
to  wbom  It  was  going  under  tbe  will.  He 
Btandfl  tmcontradlcted  upon  this  qneetloii. 
We  do  Dot  tblnk  tbe  CKses  of  Weir  t.  Wtir*! 
Adm'r.  8  B.  Mod.  G46,  and  Olond  t.  Cllnklzi- 
beard.  8  B.  Hon.  397.  are  applicable  to  tblB 
caee.  We  do  not  desire  to  review  fbeee 
casM  wltb  the  view  of  giTing  all  the  reasons 
why  thfi^  are  not  applicable  to  the  question 
raised,  that  the  bequest  to  Sills  Dean  most 
be  treated  as  the  payment  of  Uie  debt  which 
the  testator  owed  him.  Bnffloe  to  say  that 
there  Is  at  least  tme  reason  why  the  doctrine 
of  tbe  last-named  case  does  not  apply  to  the 
fActs  of  this  one.  There  was  a  direction  In 
the  will  that  the  debts  of  the  testator  shoald 
be  jMld,  and  such  proTteftm  of  Uie  will  must 
be  treated  aa  a  direction  to  pay  whatever 
jDBt  debt  he  may  have  owed  Ellis  Dean. 
The  testator  seems  to  have  had  sufficient  es- 
tate to  enable  him  to  be  both  just  and  gen- 
omu,  and,  as  the  langua^  of  the  will  does 
not  Import  an  Intention  that  the  l^cy  Is  to 
be  a  payment  of  tbe  debt  which  he  owed  his 
brother  Ellis,  It  must  be  regarded  as  a  dona- 
tion to  him.    The  judgment  Is  affirmed. 


LANE  et  al.  t.  TRADERS'  DEPOSIT  BANK 

OF  MT.  8TBBLIN6. 
(Court  of  Appeals  of  Kentucky.    Dec  2,  1807.) 

MaKRIBD  WoMAX— CoNTBAOTB  op  BoKBTTaHIP  — 
MOHTOAOB— ColfSTRCCTIOS. 

1.  A  Judgment  of  the  circnit  court  conferring 
on  a  married  woman  the  ri^ti  and  pofrers  of  a 
feme  Nole  does  not  anthorixe  her  to  make  a  con- 
tract of  BuretysfaiD, 

2.  A  recital  in  a  mortgage  that  tiie  second  pa^ 
tj  "has  Bimoltaneooriy  herewith  loaned  to  tbe 
first  parties  the  sum  (rf  *  *  *,  evidenced  by 
the  promissory  note  of  laid  first  parties:  Now,  to 
secure  the  prompt  payment  of  same,  tlie  saiQ 
first  parties  •  *  *  hereby  mortRage  and  con- 
Tey  the  following  tract  ctf  land  *  *  *,"-4b 
prima  Caeie  eridence  that  Ae  loan  was  made  to 
both  mortgagors  Jointly. 

Appeal  from  circuit  court,  Bath  county. 

"Not  to  be  officially  reported." 

Action  by  Traders'  Deposit  Bank  of  Mt 
Sterling  againat  Crit  O.  Lane  and  George 
Lane.  Judgment  was  rendered  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

Tyler  &  Apperson,  for  appellants.  T.  J. 
Blgstaff,  for  appellee. 

BURNAM,  J.  Appellee  Instituted  this  suit 
against  appellanto  upon  this  obligation: 
*'«G18.oa  Mt  Sterling,  Ky..  February  24, 
1886.  Twelve  months  after  date  we,  or  ei- 
ther of  us,  promise  to  pay  to  tiie  order  of  the 
Traders'  Deposit  Bank  of  Mt  Sterling,  Ky., 
six  hundred  and  forty-eight  dollars,  at  their 
office  In  Mt  Sterling,  for  value  received,  with 
Interest  from  maturity  at  the  rate  of  — — 
per  coit  Grit  ft  Geo.  Lane.  CMt  Lane,"— 
asking  a  per8<mal  Judgment  and  alle^ng 
that  aKKliant  Grit  Lane  and  her  husband 
had  executed  a  mortgage  to  secure  tbe  pay* 
ment  thereof  on  a  tract  of  IS  acres  of  land, 
and  also  sought  the  enforcement  of  the  lien 


1^  a  sale  of  the  property,  or  mndi  thereof 
as  might  be  necessary  to  satisfy  the  debt 
■ued  on.  Hie  mortgage  waa  filed  aa  an  ex- 
hibit with  the  petition,  and  contabu  the  fol- 
lowing recital:  "This  Indenture  made  tbla 
21th  day  of  February,  1880,  between  Georee 
Lane  and  his  wife,  Grit  Imaa,  of  ttie  flnt 
part,  and  the  Traders'  Deposit  Bank  of  Mt. 
Bteiilng,  Ky.,  of  the  second  part,  wltnessetb: 
That  the  second  party,  the  said  Traders'  De- 
posit Bank,  has  simultaneously  here  wltb 
loaned  to  the  first  parttes  the  sum  of  9^48; 
due  twelve  months  after  date,  with  ten  per 
cent  interest  thereon  until  paid,  evidenced 
by  the  promissory  noto  of  aald  first  parties: 
Now.  to  secure  the  prompt  payment  of  same, 
the  said  first  parties,  George  and  Grit  Lane, 
hereby  mortgage  and  convi^  tbe  fcdlowti^ 
tract  of  land,"  etc;  lie  aiipellant  Grit  Lane, 
who  was  the  wife  of  George  Lane,  filed  an 
answer  to  this  petition,  allegii^;  that  she  waa 
only  tba  secnrlty  of  h«r  deceased  husband, 
George  lAue,  upon  the  note  sued  «i;  further 
alleging  that  tbe  land  mortgaged  to  secure 
the  payment  of  the  note  was  her  Individual 
graeral  estate,  and  that  her  husband  had  no 
interest  therein,  pleading  that  after  the  ma- 
turity of  the  note  idalntlff  had,  without  her 
knowledge  or  consent.  In  consideration  of 
the  payment  by  her  husband  of  Interest 
thereon  In  advance,  granted  him  Indulgeuce, 
and  pleading  release  thereby.  The  deed  evl- 
dendog  title  to  the  property  showed  it  to 
be  in  appellant  and  her  deceased  husband 
Jointly.  No  proof,  except  the  exhibits  re- 
ferred to,  was  filed  In  the  record,  and  the 
court  gave  appellee  Judgment  for  the  debt 
sued  on,  and  adjudged  a  eato  of  the  mort- 
gaged property  to  satisfy  It  Appellant 
thereupon  prosecuted  an  appeal  to  this  court 
from  the  Judgment,  and  It  was  reversed  be- 
cause tbe  record  disclosed  that  appellant 
was  a  married  woman,  and  that  there  was 
no  averment  or  proof  ratobllshlng  a  stote  of 
case  In  which  she  could  be  made  liable  for 
the  debt  and  also  because  the  Jndgment  of 
sale  failed  to  direct  a  division  of  the  land, 
and  that  the  part  allotted  to  her  husband  be 
first  sold;  but  holding  "that  appellant  was 
not  responsible  as  snre^  to  her  husband  by 
reason  of  the  ezecutlm  of  the  mortgage  to 
secure  the  husband's  debt,  but  that  It  la  a 
pledge  to  secure  the  i»ayment  only,  and  the 
rl^t  of  an  ordinary  secnrlty  could  not  be 
alleged  as  a  defense."  Upon  the  return  of 
the  case  to  the  tower  court  appellant  offered 
an  amended  answer,  by  tbe  first  paragraph 
of  which  she  set  out  that  the  mortgaged 
property  belonged  to  her  Individually,  and 
by  the  second  paragraph  she  allied  that  at 
the  September  term,  1878,  of  the  Bath  dr- 
cult  court  she  had  been  vested  with  all  the 
powers  of  a  feme  s(de,  to  use,  enjoy,  seil, 
and  coawy  her  pnqterty,  uid  also  with  tbr 
power  to  make  contra^,  sue  and  be  sued, 
as  a  feme  sole,  trade  in  ber  own  name,  and 
to  dispose  of  her  property  by  will  or  deed; 
and  she  further  steted  that  by  a  mlstoke  of 
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ber  attorney  in  drafting  her  answer,  and 
throngb  Inadvertence  on  ber  part,  she  waa 
made  to  say  that  she  was  only  the  surety  on 
tbe  note  of  George  Lane  sued  on,  when, 
as  a  matter  of  fact,  she  should  have  stated 
that  she  did  not  execute  the  note  sued  on 
at  all,  alone  or  In  connection  with  George 
Lane,  bat  further  alleging  that  she  executed 
the  mortgage  upon  the  IS  acres  of  land  to 
plaintiff  only  as  surety  of  George  Lane  up- 
on the  debt,  and  withdrew  so  much  of  her 
original  answer  as  set  up  tbe  fact  that  she 
was  a  security  on  the  note,— seeking  by  this 
pleading  to  bring  hnself  within  the  rule  ap- 
plicable to  ordinary  sureties  In  order  to  avail 
herself  of  her  plea  of  release  by  Indulgence 
to  the  principal.  The  affirmative  allegations 
of  this  answer  were  denied  by  the  reply,  and 
tbe  case  was  again  submitted  for  Judgment. 
The  court  rendered  a  personal  judgment 
against  her  for  the  amount  sued  for,  and 
also  a  judgment  enforcing  the  mortgage  Hen 
open  the  tract  of  land,  and  from  that  judg- 
ment this  appeal  Is  prosecuted. 

The  judgment  of  the  Bath  circuit  court, 
conferring  upon  appellant  the  rights  and 
powers  of  a  feme  sol?,  does  not  authortee  ber 
to  make  herself  liable  as  surety,  and,  as 
held  by  this  court  In  the  case  of  BIdwell  r. 
Robinson,  79  Ky.  29,  conferred  upon  her  no 
power  to  contract  so  as  to  make  herself  lia- 
ble as  sdrety  of  her  husband  or  any  one  else; 
and,  so  far  as  her  liability  as  surety  upon  the 
obligation  sued  on  Is  concerned,  ber  status 
is  not  changed  in  any  wise  by  tbe  Judgment 
giving  her  the  powers  of  a  feme  sole.  But 
in  this  action  she  Is  not  sued  as  a  surety  at 
all.  She  ia  sued  as  a  principal,— as  a  mem- 
ber of  the  trading  firm  of  "Crlt  &  George 
Lane";  and,  while  It  Is  true  that  she  denies 
the  existence  of  such  a  firm,  and  alleges  that 
she  was  never  In  any  degree  Interested  In 
such  a  firm,  or  authorized  the  signing  of 
such  all^d  firm  name  to  tbe  obligation 
sued  on,  this  allegation  Is  denied,  and  upon 
the  submission  of  the  cause  the  only  evi- 
dence bearing  npon  the  question  Is  the  mort- 
gage Itself,  which  distinctly  recites  that  the 
money  for  which  the  obligation  sued  on  was 
executed  was  loaned  to  both  George  Lane 
nnd  his  vrlfe,  Orit  Lane;  and  it  also  distinct- 
ly sets  out  that  "the  first  parties,  George 
and  Crlt  Lane,"  mortgaged  the  land  In  ques- 
tion. We  think  the  recital  of  tbe  mortgage 
IS  prima  fade  evidence  In  support  of  appel- 
lee's contention  that  the  money  was  loaned 
to  appellant  In  connection  with  her  husband, 
and  there  can  be  no  doubt  about  tbe  com- 
petency of  these  recitals  as  evidence,  as  It 
has  been  often  approved  by  this  court,  be- 
ginning with  the  case  of  Trumbo  v.  Onrt- 
rlgbt,  1  A.  K.  Marsh.  582,  and  followed  by 
numerous  decisions  since,  and  Is  also  recog- 
nized by  Best  in  bis  work  on  Evidence,  p. 
960,  and  1  Greenl.  Bv.  H  23-26.  Of  course 
this  prima  fade  evidence  could  have  been 
rebutted  parol  proof  contradtctlii^  these 
redtali,  but  tbe  record  contains  no  srldence 


of  this  sort  The  allegations  of  the  second 
paragraph  of  the  amended  answer,  and  the 
exhibits  accompanying  same,  supply  both 
the  averments  and  proof  necessary  to  sup- 
port the  personal  judgment  comidalned  of, 
and  are  corrobcratlve  of  appellee's  conten- 
tion that  appellant  signed  the  obligation 
sued  on  as  principal.  Perceiving  no  error 
prejudicial  to  the  rights  of  appellant;  tbe 
judgment  to  affirmed. 


LOUISVILLE  &  N.  a  CO.  t.  GATROX. 

(Court  of  Appeals  of  Kentucliy.    Dec.  1, 1897.) 

CAaB]BM--CABS  nm  Colobid  Pkbsoks. 
Ky.  St  I  801,  exoe^tinr  officers  in  charge 
of  prisoners  from  the  provUrons  of  the  separate 

coach  law,  creates  an  ezce^tioa  in  favor  of  the 
officer  only,  and  a  negro  prisooer  in  the  custody 
of  B  white  officer  may  be  compelled  to  ride  In  the 
car  provided  tor  colored  persons. 

Appeal  from  circuit  court,  Knox  county. 

"To  be  officially  reported." 

Action  by  John  H.  Catron  against  the 
Louisville  &  Nashville  Railroad  Company 
Judgment  was  rendered  for  plaintiff,  and 
defendant  appeals.  Reversed. 

Wilson  &  Rawllngs  and  J.  W.  Alcorn,  for 
appellant  James  D.  Black  and  Tlnslej  & 
Faulkner,  for  anwlleeu 

WHITE,  J.  Tills  action  was  begun  In  tbe 
Knox  drcnlt  court  by  the  appellee  against 
appellant  for  damages.  The  cause  of  com- 
plaint and  damages  alleged  by  plaintiff  are 
that  In  June,  1894,  appellee  was  the  sheriff 
of  Knox  county;  that,  as  such  officer,  he  at 
that  time  had  a  prisoner  In  his  charge,— a 
negro  lunatic;  that  the  appellee  had,  by 
proper  orders  and  judgment  of  a  court  of 
competent  jurlsdldlon,  been  directed  to  take 
the  negro  lunatic  to  the  asylum  at  Lexing- 
ton, Ky.;  that,  while  executing  this  order 
and  judgment  appellee  bought  two  first- 
class  tickets  (one  for  himself,  and  one  for 
the  Innatlc)  from  BarboursvUle  to  Winches- 
ter, over  appellant's  road;  that,  from  Bar- 
boursTille  to  Livingston,  appellee  and  his 
prisoner  occupied  the  smoking  car  for  white 
persons,  but  that  from  Livingston,  where 
he  changed  trains,  to  Richmond,  appellee 
was  compelled  by  the  conductor  In  charge  of 
the  train  to  ride  with  the  prisoner  In  the 
coach  set  apart  for  colored  persons  exdu- 
slvely,  as,  by  the  laws  of  Kentucky,  he  was 
required  to  do.  For  this  alleged  Injury  and 
insult  he  claimed  judgment  In  damages.  To 
this  petition  the  appellant  answered  after  s 
demurrer  to  same  Had  been  overruled.  This 
answer  is  a  general  and  special  denial  of  ail 
the  facts  alleged,  except  that  appellee  was 
tbe  sheriff  In  charge  of  a  prisoner,  and 
bought  the  two  tickets,  as  alleged.  It  de- 
nied that  appellee  was  compelled  to  ride  In 
the  colored  coach,  or  requested  so  to  do,  by 
any  offlc«r  or  agent  of  app^ant    The  la- 
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flue  tbtu  praeBted  wu  txM  beffne  a  Juir* 
ud  tbey  retocDed  a  verdlet  for  appcdlee  for 
91,200,  and  jndgnnent  waa  rmdered  tbereon; 
and,  after  aro«Uant'B  motton  for  new  trial 
bad  been  oTwmled,  It  ^ipealed  to  thla  eonrt 

The  declalon  of  tblB  case  requires  a  con- 
struction of  the  separate  coach  law;  being 
the  act  of  May  24,  1892,  and  embraced  by 
sections  79B  to  8D1  of  die  Kentncl^  Statutes. 
Section  795  reads,  so  fur  as  appUcatde: 
"Any  railroad  or  corporation  •  •  •  are 
herein  required  to  furnish  separate  coadies 
or  cars  for  the  travel  or  transportation  of 
the  white  and  colored  passengers  on  their 
respective  lines  of  rallnuid.  Bach  compart- 
ment of  a  coach  divided  hf  a  good  uid  sub- 
stantial wooden  partitkm.  with  a  door  there- 
in, shall  be  deemed  a  separate  coacih,  within 
the  meaning  of  this  act,  and  each  separate 
coach  or  compartment  shall  bear  in  some 
conspicuous  place  appropriate  words,  in 
plsln  letters,  indicating  the  race  fw  which 
it  is  set  apurt."  Section  796  provides  that 
railroad  companies  ^all  make  no  difference 
or  discrimination  In  the  coaches  set  apart 
for  white  and  adored  passengers.  Sectloa 
797  provides  a  penalty  against  railroads,  in 
the  sum  of  from  $500  to  f t,SO0,  for  each  fail- 
ure. Section  798  gives  the  circuit  courts  ju- 
risdiction of  the  offenses.  Section  799  pro- 
vides: "The  conductors  or  managers  on  all 
railroads  shall  have  power  and  are  hereby 
required  to  assign  to  each  white  or  colored 
passenger  his  or  her  respective  ear  or  coach 
or  compartment,  or  should  any  passenger  re- 
fuse to  occupy  the  car,  coach  or  oompart- 
m«i1^  to  which  he  or  she  may  be  assigned 
by  the  conductor  or  manage,  said  conductor 
or  manager  shall  have  the  right  to  refuse  to 
carry  such  passSnger  on  his  train,  and  may 
put  such  passenger  off  the  train.  And  for 
such  refusal  and  putting  <rff  the  train  neither 
the  man^r,  conductor,  nor  railroad  compa- 
ny shall  be  liable  for  damages  In  any  coiurt" 
Section  800:  "That  any  conductor  or  man- 
ager on  any  railroad  who  shall  fall  or  refuse 
to  <»rry  out  the  provisions  of  section  799 
shall  upon  conviction  be  fined  not  less  than 
fifty  nor  more  than  one  hundred  doUsrs  tor 
each  offense."  Section  801:  **TbB  provislonB 
of  this  act  shall  not  am^j  to  empli^te  <nC 
railroads  or  persons  onployed  as  nurses,  or 
officers  in  charge  of  prisoners." 

The  precise  questlfm  to  be  here  determined 
is  the  effect  of  the  dause  In  section  801  read- 
ing, "The  provisiotts  of  this  act  diall  not 
apply  to  *  *  *  officers  In  charge  of  pris- 
oners." The  evident  intention  of  the  1^ 
Mature  in  the  enactment  ot  this  law  was 
to  separate  the  two  races  In  their  txarA  on 
the  rallroada  throughout  the  state,  as  Is 
likewlBe  the  ptAiej  In  the  scho<rfBt  and  at  the 
same  time  providing  that  colored  passmgem 
should  have  equal  rights.  But  it  was  recog- 
nised that  to  make  this  separati«i  of  the 
races  absolute^  and  In  all  cases,  would  be 


impracticable,  as  to  the  railroad  vavfioyim. 
If  the  white  man  must  keep  out  the  col- 
wed  coach,  and  the  colwed  man  keep  out 
of  the  white  coach,  in  all  cases,  there  woiUd 
be  two  sete  of  trainmen  on  one  train.  So 
the  exception  wu  made  in  behalf  of  the  em- 
j/loy^  They  may,  of  course,  go  in  ettbra- 
coach.  Again,  recognising  the  necessity  in 
a  great  many  cases  that  persons  traveUng 
should  be  accompanied  by  a  nurse,  this 
nurse  was  included  In  the  excepting  dause. 
The  law  not  applying  to  the  nors^  she  may 
go  with  her  cbuge.  Itals  was,  ot  coivsew 
done  In  order  that  the  diild  or  invalid  mlglvt 
have  the  services  of  the  nurse  on  the  joor- 
uy.  This  nurse  can  occupy  flw  car  aa- 
Mgned  to  her  race,  or  to  the  one  tit  the 
child  or  invalid.  But  there  is  a  third  daaa 
of  persons  who  are  also  accepted  from  the 
provisions  of  the  act,  vis.  "officers  In  eharga 
of  prisoners."  The  exception  is  not  to  ttaa 
prisons,  but  to  the  cAcw;  and  being  con- 
nected in  the  same  sentoice  with  the  ex- 
ception In  favcff  of  the  mvltgrfis  and  of  muw- 
es,  we  conclude  tiiat  the  same  rule  applies 
to  the  officer  in  cha^  of  a  prisoner.  He 
may  occupy  either  car.  He  may  omupy  the 
car  assigned  to  his  race^  or  he  msy  occupy 
the  car  of  the  race  of  the  priscmer,  but  the 
[wisonK  must  in  all  cases  occupy  the  car 
assigned  to  his  race.  The  exertion  la  not 
made  to  the  prisoner,  or  for  his  ben^t,  bat 
to  the  officer,  that  he  may  accompany  the 
prisoner  and  detain  him.  TbB  teAlmony  of 
the  ^peUee  himself  on  the  trial,  aa  present- 
ed by  this  record*  shows  that  there  was  no 
indignity  offered  him,  except  that  he  waa 
told  that  the  negro  lunatic  must  ride  In  the 
colored  coach,  and  that  the  conductor  told 
appellee  that  he  could  leave  the  negro  lu- 
natic In  the  colored  car,  and  alt  htmsdf  In 
the  white  car,  and  leave  the  door  between 
the  two  compartmente  open,  so  that  he  eoold 
guard  tiie  prisoner.  Thla  the  appelleo  de- 
clined to  do,  for  the  reason  that  be  feared 
that  the  negro  would  Junqj  out  of  the  win- 
dow, and  app^ee  refused  to  be  separated 
from  his  prisons.  We  see  of  <HMni<»i  that 
under  the  law  the  conductor  waa  compelled 
to  assign  the  negro  lunatic  to  the  car  sec 
apart  for  colored  persons,  and.  If  mpellee 
refused  to  separate  tnm  his  prisoner,  he 
had  a  right  to  ride  In  tbst  car,  or  he  had 
a  right  to  occupy  the  other  car,  as  the  con- 
ductor Informed  him  he  could  do.  It  aenns 
to  us  that  the  conductor  did  only  aa  the  law 
provided  that  he  should  do,  and,  bt  oar 
opinion,  these  acte  did  not  render  ai^llaQt 
liable;  and  it  thereftne  follows  that,  aa  by 
^pellee's  own  showing  he  was  not  eatitied 
to  recover,  the  peremptory  instruction  should 
have  been  given,  to  find  tor  defendant. 
Wherefore  the  Judgment  Is  reversed  and 
cause  remanded,  with  directions  to  award 
anwUant  a  new  trial,  and  for  further  pro- 
ceedings consistent  with  this  <^nlnD. 
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CHESAPEAKE  &  O.  RY.  00.  r.  COMMON- 
WEALTH. 

iOonrt  of  Appeal*  of  Kcntnckr.  Dec.  1,  1907.) 
Baiump  CouriKtBS— Pailumb  to  Oitb  Bissau 

AT  CitOSSlJies — iHDICmlBSI. 

Kj.  St.  I  786,  TeqnizcB  nilroad  locoDwdT* 
bel!a  to  be  rang  and  vfiUtles  sounded,  outside  of 
cities,  50  rods  fnmi  the  otace  where  the  railroad 
cnMBca  apon  tbe  seme  levd  any  hishway  or  croas- 
at  nicb  a  sinboard  is  required  to  be  maia- 
ed.  Section  778  proTides  that  the  highway 
or  erossfaig  at  which  a  signbtMrd  shall  be  maio- 
tained  is  a  "paUlc  highwar."  Bttd,  that  an  hi- 
dictmett  agaiDBt  a  railroad  company  for  failure 
to  coiDplj  with  section  786  substantiallT  arer- 
ed  that  the  railroad  was  crossed  at  the  place  de- 
scribed by  a  public  highway,  where  it  alleged 
that  defendants  railroad  crooed  a  pnbUc  high- 
way at  C.  Station,  and  particularly  described  the 
hii^way  as  a  road  leading  from  what  waa  known 
u  a  certain  state  road,  and  known  as  the  "Public 
Ooanty  Bead  No.  82.** 

Appeal  from  dradt  cotirt,  Shelly  county. 

"Not  to  he  i^dally  repented." 

Tlte  Chesapeake  A  Ohio  Ballw^  Company 
was  convicted  of  failure  to  gire  signals  at  a 
certain  crossing,  as  reiinfred  by  Ky.  St  I  786^ 
and  appeals.  Afflrmed. 

John  T.  Shelby  and  P.  J.  Foree,  for  appel- 
lant  W.  S.  Taylor,  for  the  Commonwealth. 

LEWIS,  C.  J.  Appellant  vas  indicted  and 
owricted  for  the  <^ense  of  refusing  to  com- 
Idy  with  requirement  of  section  786,  Ky.  St, 
ss  follows:  "Brery  company  shall  proride 
each  locomotiTe  engine  passdng  upon  Its  road 
with  a  of  ordinary  sise  and  steam  whis- 
tle, and  Bttch  bell  shall  be  rung  or  whistle 
imnided,  outside  of  incorporated  dtles  and 
towns,  mt  a  distance  of  at  least  fifty  rods 
from  the  iriace  where  the  road  crosses  upon 
the  same  lerel  any  highway  or  crossli^,  at 
which  a  signboard  Is  required  to  be  main- 
tained; and  Bnch  bell  shall  be  rung  or  whistle 
sounded  cratinaously  or  altematirely  imtU 
the  eogtaie  has  reached  such  highway  eroes- 
iBc.  and  shall  give  sncb  signals  In  cities  and 
towns  am  the  leglalattre  authorities  thereof 
nay  reqnlre."  The  highway  or  crossing  at 
which  a  signboard  is  required  to  be  main- 
tained la,  as  prorided  by  section  773,  a  "pabUc 
highway."  A  demurrer  to  the  indictment 
was  filed  In  the  lower  court,  and  insisted  upon 
Is  this  eoort,  as  the  only  ground  of  reretsaL 
because,  as  argned,  it  does  not  contain  an 
alSmtatiTe  or  snbstantlre  averment  that  the 
pSTtlenlwr  highway  or  road,  at  the  croastaig 
«f  whidh.  by  the  ndlroad,  an>^luit'8  serrants 
are  ehaijed  with  falling  to  ring  the  bell  or 
aoend  the  whistle,  as  required,  was  in  fact  a 
"poblle  hli^wiqr.'*  The  otteose  bdng  direct- 
ly and  eortaJnly  sDoogh  changed,  the  partlcn- 
lar  ctacmastances  of  the  offense  must  be  set 
forth  lo  sDdi  manner  as  to  aceompUsh  these 
purposes:  Fhrst,  to  show  jurisdiction  of  the 
eosrt;  ssfonrt,  to  describe  and  Identic  the 
offeBse,  that  a  Tsrdtet  and  judgment  founded 
spMi  tt  may  be  anUliUde  as  a  ^ea  In  bar  to 
a  R3bseqnent  prosecution;  third,  to  apiwlse 
defendant  of  the  particular  accusation  oa 
wbirh  he  Is  to  be  ofted.   It  Is  not  contended 


that  the  two  first  requirements  are  not  com- 
piled with.  Nor  do  we  think  there  Is  a  fall- 
ore  to  sufficiently  state  the  character  (rf  the 
highway  In  such  terms  as  to  amount  to  a 
Bubstantial  averment  that  the  railroad  was 
crosaed  at  the  i^ace  described  by  a  public 
highway.  It  Is  distinctly  stated  that  appel- 
lants railroad  crossed  a  public  highway  at 
Conner's  Station;  and  In  a  subsequent  part 
of  the  indictment  that  highway  is  more  par- 
ticularly described  as  a  road  leading  from 
what  Is  known  as  the  "State  Bond"  to  Lou- 
ISTllle  Southern  Park,  and  known  as  the 
"Public  County  Boad  N'a  S2,"  etc.  It  was 
not  necessary  to  state  when  and  by  what  au- 
thority the  public  highway  waa  established. 
It  being  BuOlclent  to  state  the  fact  (which  we 
think  was  substantially  done)  that  the  idacs 
where  the  offense  of  omission  occurred  wts 
a  crossing  at  grade  of  appellant's  railroad, 
and  a  "public  highway."  Judgmoit  affirm- 
ed. 


BUOKNEB  et  aL  v.  DAVIS. 

rOonrt  of  Appeals  of  Ksntneky.   Nov.  8a  1897.) 

tfosTdAOBa — Rbcoki>— Prioritt, 
Under  Gen.  SL  c  24.  S  H.  providiag  that 
mortgages  shall  take  effect  in  the  order  that  they 
shall  be  "lodged  for  record,"  a  mortgiige  left  with 
the  proper  officer,  with  directionB  to  record  It, 
but,  by  oversight,  not  recorded  nntil  several 
years  afterwards,  and  after  the  recording  of  a 
subsequent  mortgage,  takes  precedence  over  the 
latter,  thon^  it  appears  that  the  oflker,  who  waa 
indebted  to  the  mortgagee,  and  between  whom 
there  were  mutual  accounts,  assnmed  to  pay  the 
tax  thereon.  In  accordance  with  t^e  usual  ^n 
flmretofote  porsoed  betwe«i  tiiem. 

Appeal  from  dicnlt  court.  Uvlngston  coun- 
ty- 

"Not  to  be  offldally  reported.** 

Action  between  J.  M.  Buckner  and  others 
and  C  R  Davis,  Involving  the  priori^  of  cer- 
tain mwtgages.  From  the  judgment  render- 
ed, J.  M.  Buckner  appeals.  Affirmed. 

Chas.  H.  Webb  and  John  K.  Hendrlck,  for 
appellant  Bush  ft  Worten,  and  W.  V. 
Green,  for  appellees. 

HAZELBIGG,  J.  Wblcb  of  two  mortga- 
ges is  to  be  given  the  preference,  is  the  sole 
question  presented  on  this  appeal.  The 
mortgage  of  appellee  Davis  was  executed  and 
acknowledged  before  the  derk  at  the  Living- 
ston county  court  (the  land  being  situated  In 
that  county)  on  September  14,  1877,  but, 
though  left  with  the  clerk,  was  not  recorded 
nntU  July  11,  1881.  The  otber  (or  Buckner) 
mortgage  was  executed  and  acknowledged 
properly  In  McCracken  county  on  November 
7,  1877,  and  sent  at  once  to  the  proper  office 
In  Livingston  county,  where,  on  the  loth  of 
November,  1877,  It  was  duly  recorded.  The 
Btatnte  controlling  the  questifm  Involved 
(Gen.  St  Ky.  c.  24)  Is  as  follows:  "Sec.  11. 
All  bona  fide  deeds  of  trust  or  mortgage  shall 
take  effect  In  the  order  that  the  same  shall 
be  legally  acknowledged  or  ivoveA^and  lod^ 
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ed  for  record."  It  is  the  coDteatlon  of  ap- 
pellee Davis  that,  while  his  mortgage  was 
not  recorded  until  In  1881,  It  was  I^mlly  ac- 
knowledged and  lodged  for  record  within  a 
few  days  after  Its  execution.  The  proof 
shows  that  the  cleric  was  Indebted  to  Davis 
at  the  time  he  left  the  mortgage  with  him, 
and  for  this  reason  alone  Davis  did  not  pay  i 
any  money  to  him  for  the  tax  thereon.  The  } 
clerk,  however,  assumed  to  pay  the  tax  to  the 
state,  and  so  testifies;  but  he  failed  to  record 
the  Instrument,  by  oversight,  though  directed 
to  do  so  by  DavU.  It  Is  shown  that  Davis 
and  the  clerk  had  mutual  accounts  with  each 
other,  and  the  plan  pursued  as  to  the  mort- 
gage In  question  was  the  usual  one  with  ; 
them,  and  In  accordance  with  their  agree- 
ment. We  think  the  Davis  mortgage  was  le-  i 
gftlly  lodged  for  record,  within  the  meaning 
of  ttie  statute,  and  Is  entitled  to  preference 
over  the  subsequently  executed  mortgage  to 
Buckner.  Under  this  view  of  the  subject,  It 
becomes  unnecessary  to  notice  the  contention 
of  appellee  that  in  any  event  Buckner  had 
actual  notice  of  the  prior  mortgage  before  he 
acquired  any  right  under  Us  mortgage. 
Judgment  affirmed. 


LTONS  T.  STRATTON. 
(Court  of  Appeals  of  Kentucky.    Dec.  1,  1897.) 

Slander— WoHDS  Actionabi.b  Pbh  8b. 

Where  the  reasonable  and  weU-understood 
meaning  of  the  words  alleged  to  have  beea  spo- 
ken amount  to  a  statement  that  plaintiff,  an  un- 
married woman,  was  unchaste,  the  w«ds  are 
actionable  per  se. 

Ajfpeal  from  circuit  court,  Hancock  county. 

'To  be  offlctally  reported." 

Action  by  Laura  L^ona  agalnat  H.  P.  Strat- 
ton.  Jod^ent  waa  rendraed  tor  defendant, 
and  plaintiff  appeals.  Reversed. 

Eugene  C.  Vance,  for  appelant.  Murray  A 
Duncan,  for  appellee. 

OUPPT.  J.  This  Is  an  appeal  from  the 
Hancock  circuit  court,  from  a  judgment  ren- 
dered In  the  suit  of  the  appellant  against  the 
appellee.  It  seems  to  be  conceded  that  the 
original  petition  was  defective,  and  the  question 
for  decision  Is  as  to  the  sufficiency  of  the 
amended  petition,  to  which  a  demurrer  was 
sustained,  and  the  action  dismissed,  from  which 
Judgment  app^nt  prosecutes  this  appeal. 

Said  amended  petition  reads  as  follows:  *The 
said  plaintiff,  Laura  Lyons,  amends  her  peti- 
tion herein,  and  states  that  she  la  an  unmar- 
ried female,  16  years  of  age,  and  was,  up  un- 
til the  grievances  hereinafter  complained  of,  a 
person  of  good  repute  for  chastity  in  the  neigh- 
borhood where  she  resides.  That  In  said 
neighborhood,  to  speak  of  and  concerning  an 
unmarried  female  the  words,  'She  is  set  up 
for  the  winter,'  has  a  local  and  provincial 
meaning,  and  Implies,  means,  and  Is  generally 
understood  that  the  ii^erson  thus  spoken  of  Is 
In  a  family  way,  and  with  child,  and  has  com- 


mitted fornication.  And  to  qpeak  of  and 
ceming  such  said  female,  In  said  neU^borti 
that  'she  Is  or  will  be  knocked  up,'  imi 
means,  and  is  generally  understood  that 
person  thus  spoken  of  Is  In  a  fomlly  way, 
with  child,  and  has  been  guilty  of  the  c 
of  fornication.  That  well  knowing  the  pi 
Ises,  and  wickedly.  Intending  to  Injure  the 
plaintiff,  the  said  defendant  did,  In  said  at 

borhood,  on  the  day  of  ,  18M, 

within  one  year  before  the  filing  of  this  ac 
lu  a  certain  discourse  which  defendant 
had,  of  and  concerning  the  said  Laura,  an 
and  OGOcemlng  her  said  character  for  chas 
In  the  presence  and  bearing  of  divers  pen 
falsely  and  maliciously  did  speak  and  pnl 
the  following  false  and  defamatory  w( 
that  Is  to  say:  'She  (meaning  said  Laun 
set  up  for  the  winter;'  'She  (meaning 
Laura)  had  been  told,  If  she  did  not  let 
Terry  alone,  she  (meaning  said  I^ura)  w 
be  knocked  up,  and  I  (meaning  said  defenc 
had  been  expecting  It  for  some  time,*— meaj 
thereby  to  charge  and  he  was  bo  understoo 
mean  by  the  persons  who  heard  him  q 
the  said  words  that  she  (said  Laura)  was 
family  way  and  with  child,  and  that  she 
and  had  been  guilty  of  the  crime  of  fon 
tlon."  Second  paragraph:  "Said  plaintiff, 
further  cause  of  action  against  said  defend 
states  that  she  Is  an  unmarried  female, 
years  of  age,  and,  up  until  the  happenlni 
the  grievances  hereinafter  complained  of, 
was  of  good  repute  for  chastity  In  the  ne 
borbood  where  she  resides.  That,  In 
neighborhood  and  in  the  neighborhood  w: 
the  words  hereinafter  set  out  were  apo)tB 
local  or  provincial  meaning  is  attached  to 
words  *got  her  belly  up*  when  spoken  of 
concerning  an  unmarried  female,  and  that 
words  so  spoken  Imply,  mean,  and  are  ge 
ally  understood  those  who  thus  hear  t 
spoken  that  the  person  thus  spoken  of  Is 
family  way,  and  witli  child,  and  has  com 
ted  the  crime  of  fornication.  That  the  def 
ant,  well  knowing  the  premises,  and  Inten 
to  wickedly  injure  the  plaintiff,  In  a  certain 

course,  defendant,  on  the  day  of  — 

1894,  and  less  than  one  year  before  the  < 
mencement  of  this  action,  had  of  and  cam 
ing  the  said  Laura,  and  of  and  concerning 
reputation  for  chastity,  In  the  presence 
hearing  of  divers  persons,  f&lsely  and 
Udously  did  speak  and  pul>llsh  the  follow 
false  and  defamatory  words,  that  Is  to 
'Laura  Lyons  sent  for  George  Spencer,  an 
got  some  cmdnims;  and.  If  she  (mea 
plaintiff)  hain't  got  her  belly  up,  she  (mea 
plaintiff)  will  have  it  If  she  don't  watc 
thereby  charging  and  intending  to  charge, 
was  so  understood  by  the  persons  who  b 
him  speak  at  the  time,  that  the  said  I^ura 
and  would  t>e  In  a  family  way,  and  with  c 
and  bad  committed  the  crime  of  fomlcati 
Third  i>antgraph:  "Further  complaining, 
plaintiff  states  that  she  Is  an  unmarried 
male,  16  years  of  age.  That  in  the  nelgl 
hood  where  she  resides,  and  where  the  w 
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were  spoken  as  set  out  hereinafter,  tbe  words 
'got  her  belly  up,'  when  spoken  of  an  unmar- 
ried female,  hare  a  proTlndal  and  local  mean- 
ing, and  mean  that  tbe  person  thus  spoken  of 
Is  in  a  &mily  way  with  child,  and,  by  reason 
thereof,  has  committed  the  crime  of  fornica- 
tion; and  that  the  words  'I  'spoze,*  spoken  In 
said  localities,  mean,  by  reason  of  said  local  and 
provincial  meaning  and  custom,  'I  suppose 
so.*  That,  well  knowing  the  premises,  and 
wickedly  Intending  to  Injure  the  said  plainUff, 

the  said  defendant  did,  on  the    day  of 

NoTember,  18&4^  in  a  certain  discourse  whlcli 
he  then  had  of  and  concerning  the  said  plain- 
tlfT,  and  ot  and  concerning  her  character  for 
chastity,  in  the  presence  and  hearing  of  divers 
persons,  falsely  and  malkiloosly  did  speak  and 
publish  the  following  false  and  defamatory 
words,  that  Is  to  say:  'Laura  Lyons  (meaning 
plaintiff)  sent  for  George  Spencer,  and  he  got 
some  oondrums;  and,  if  Laura  (meaning  plain- 
tiff) hain't  got  her  belly  up,  she  will  have  It  If 
she  don't  watch.*  And  in  a  subsequent  dis- 
course which  defendant  had  with  the  same  per- 
sons to  whom  he  spoke  the  words  last  set  out, 

on  the  day  of  ,  184H,  of  and  con- 

ceming  tbe  said  plaintiff,  and  of  and  OHicem- 
Ing  her  character  for  chastity,  and  of  and  In 
continuance  of  said  last  set-out  dlscoorse^  said 
defendant.  In  the  presence  and  hearing  of  the 
said  divers  persons,  did  falsely  and  maliciously 
speak  and  publish  the  following  false  and  de- 
famatory words,  that  Is  to  say:  'You  know 
wbat  1  was  telling  you  about  Laura  Lyons 
(meaning  plaintiff,  and  referring  to  the  said 
defamatory  words  flnt  set  out  In  this  para- 
graph). Well,  I  'spoze  It'i  so,'— meaning  there- 
by to  charge,  and  he  was  so  understood  to 
charge  and  mean  by  tbe  persons  who  heard 
him  speak,  the  words,  that  tbe  said  Laura 
Lyons  had  committed  fornication,  and  was 
then  in  a  family  way,  and  with  child.  Where- 
by the  said  plaintiff  has  been  Injured  In  her 
good  name  and  reputation,  and,  by  reason  of 
said  Injuries,  has  been  damaged  In  the  full  sum 
of  one  thousand  dollars,  for  which  plaintiff 
demands  judgment,  and  for  all  general  and 
proper  relief." 

It  is  said  In  section  133,  Townsh.  Sland.  & 
L.:  "language  is  always  to  be  regarded  with 
reference  to  what  has  been  its  effect,  actual  or 
presumed,  and  tbe  sense  Is  to  be  arrived  at  with 
the  help  of  the  cause  and  occasion  of  Its  pub- 
lication. The  court  or  the  Jury  is  to  place  It- 
self In  the  situation  of  the  hearer  or  reader, 
and  determine  tbe  sense  or  meaning  of  the  lan- 
fniape  in  question,  according  to  Its  natural  and 
popular  constructlcm.  *  *  •  *The  law  cannot 
be  evaded  by  any  of  the  artful  and  disguised 
modes  In  which  men  attempt  to  conceal  the 
UbeloDS  or  slanderous  meanings;'  and  the  fact 
of  language  being  ungrammatlcal,  or  such  as  Is 
not  usually  found  In  any  dictionary,  will  not  suf- 
fice to  prevent  the  law  taking  cognisumce  of  such 
language  or  of  meaning  it  properly  conveys." 
In  note  3  on  page  178  It  is  said:  "Words  cal- 
culated to  induce  the  bearers  to  Buq)ect  that 
plaintiff  was  guilty  of  the  crime  alleged  are  ac- 


tionable. It  Is  not  necessary  that  the  words 
In  terms  should  charge  a  crime.  If  such  Is  the 
necessary  Inference,  taking  the  words  alto- 
gether and  in  their  popular  meaning,  they  are 
actionable."  In  note  1,  p.  179,  bi  Com.  r. 
Chllds,  13  Pick.  19S,  It  is  said  by  Shaw,  Chief 
Justice:  "The  court  will  regard  Che  use  of 
fictitious  names  and  disguises  In  a  libel  in  tbe 
sense  that  they  are  comnumly  understood.  If, 
therefbre,  obscure  and  ambiguous  language  is 
used,  or  language  which  Is  figurative  or  ironical, 
courts  and  Juries  will  understand  it  according 
to  Its  true  meaning  and  Import;  and  tbe  sense 
in  which  It  was  Intended  la  to  be  gathered 
from  the  context,  and  from  all  the  facts  and 
circumstances  under  which  It  was  used." 

It  seems  to  us  that  uimu  authority,  as  well  as 
the  known  meaning  of  the  words  charged  in 
the  amended  petition  to  have  been  spoken  b^ 
the  appellee,  the  reasonable  and  well-under- 
stood effect  of  the  words  alleged  to  have  been 
spoken  clearly  amounted  to  the  statemeoit  that 
the  plaintiff  bad  been  guilty  of  the  offense  of 
fornication,  and  that  the  same  are  actionable 
per  se,  and  especially  so  as  explained  by  tbe 
colbquinm  In  tbe  pleading.  The  words  char- 
ged to  have  been  spoken  by  the  appellee.  It 
seems  to  us,  could  have  no  reasonable  meanlni;. 
except  the  Intent  to  charge  that  tbe  plaintiff 
was  unchaste.  It  therefore  results  ttiat  the 
court  erred  In  sustaining  tlie  demurrer  to  the 
amended  petition.  Tbe  judgment  appealed 
from  is  therefore  reversed,  and  the  cause  re- 
manded, with  directions  to  overrule  the  demur- 
rer, and  for  proceedings  consistent  with  this 
apbaUm. 

STHPHBN8  T.  SPRAPLIN. 
(Court  of  Appeals  of  Kentucky.    Not.  30,  1807.) 

VSNDOR  AMD  PCSCBASBK  —  LlBV  FOB  FUROBASK 

PRtOB. 

Land  belonging  to  the  state  was  conveyed 
title  bond,  tbe  graDtor  agreeing  to  furnish  a 
rood  deed  or  procure  a  patent  to  the  rendee. 
The  vendee,  before  receiving  the  patent,  traded 
the  land  for  other  lands  to  parties  who  procured 
the  patents  therefor  dbect  from  the  common- 
wealth. Hdd,  that  the  original  vendor's  lien  for 
purchase  price  did  not  follow  the  original  ven- 
dee, BO  that  a  creditor  of  the  oilgiaa!  vendor 
could  subject  the  land  received  in  trade  by  the 
vendee  to  tlie  payment  of  his  claim. 

Appeal  from  drcnit  court,  BHllott  county. 

"Not  to  be  officially  reported." 

Suit  by  H.  J.  Spradlln  to  subject  the  land 
of  Isaac  Stephens  to  tbe  payment  of  a  debt 
owing  plaintiff  by  defendant's  vendor.  From 
a  Judgment  awarding  plaintiff  a  Hen,  tbe  de- 
fendant appeals.  Reversed. 

J.  B.  Hannah,  for  appellant.  Thos.  D.  nieo- 
bald,  for  appellee. 

PAYNTER.  J.  On  December  19,  1887.  T. 
T.  Mobley  and  Bettie,  bis  wife,  executed  and 
delivered  to  the  appellant,  Isaac  Stephens, 
a  title  bond  for  a  boundary  of  land  supposed 
to  contain  100  acres.  The  consideration  was 
flOO,  about  f  10  of  which  was  paid,  and  for 
tbe  balance  a  note  was  executed  payable  Oo> 
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tober  16.  188&  On  m  retorn  of  naUa  iMma 
the  appellee,  Spradlln,  Instituted  tbls  suit, 
and  sought  to  subject  enough  of  the  amount 
supposed  to  be  due  from  Stephens  to  Moblcr 
for  tbe  purchase  money  of  the  land  to  the 
payment  of  bis  debt   Mobley,  by  the  terms 
of  the  title  bond,  waa  to  make  a  good  deed  to 
Stephens  or  procure  a  grant  from  the  state 
to  him  for  the  land.    It  appears  that  Mobley 
did  not  have  any  title  to  the  land  or  possession 
of  It,  nor  did  he  ever  attempt  to  procure  a 
title  thereto.   Stephens  testifies  that  he  never 
took  possession  of  any  part  of  it  under  his 
purchase,  and  upon  this  question  he  Is  not 
contradicted.   At  the  time  Stephens  made  the 
contract  with  Mobley  he  was  living  on  lend 
belonging  to  one  Ferguson,  and  had  it  rented 
for  the  ensuing  year.   Bryant  Fannin  pm> 
chased  of  Ferguson  the  land  npon  which  Ste- 
phens was  living  and  desired  the  possesaion 
of  it   In  ordo*  to  get  It  he  told  St^hens  to 
take  possession  of  a  certain  pert  ot  bis  land, 
which  Stephens  did,  Fannin  at  the  time  rep- 
resenting that  MoUey  had  no  title  to  the  land 
which  he  had  contracted  to  Stephens.  Snb- 
soquently  Fannin  told  Stephens  to  keep  the 
parcel  of  land  upon  which  he  bed  moved, 
and  that  be  (Fannin)  wonld  take  a  certain 
part  of  the  land  which  Mobley  had  attempt- 
ed to  sell  Stephens.   Fannin  took  possession 
of  a  part  of  the  Mobley  tract,  and  procured 
a  patent  from  the  commonwealth  therefor. 
Fannin,  and  thoso  claiming  under  him.  have 
been  In  the  actual  possession  of  the  land 
since  about  188S,  claiming  It  as  their  own. 
It  Is  not  clear  that  the  land  was  unappro* 
lirlated  at  the  time  of  the  transaction.  H. 
It.  Wcddington  made  arrangements  by  which 
Htephcns  was  placed  in  possession  of  a  cer- 
tain parcel  of  lanl  adjoining  the  piece  which 
he  had  obtained  from  Fannin,  In  consideration 
of  which  Weddlngton  was  to  have  a  portion 
of  the  Mobley  tract.  Weddlngton  took  posses- 
sion of  it,  and  a  grant  was  obtained  from  the 
commonwealth  therefor,  and  he  and  his  ven- 
dee have  been  In  the  actual  iiossesslon  of  It, 
claiming  it  as  their  own,  since  the  exchange, 
which  seems  to  have  been  made  in  the  year 
1888.   The  boundary  wbicA  Stephens  obtain- 
ed from  Fannin  contained  34  acres,  and  the 
boundary  which  he  obtained  from  Weddlng- 
ton contained  40  acres.   Weddlngton  raj's  be 
thinks  there  was  a  writing  between  himself, 
'Stephens,  and  Mobley  relating  to  the  ex- 
<!>hange.    If  such  writing  did  exist,  It  Is  not 
made  a  part  of  the  record,  nor  was  there  auy 
attempt  made  to  prove  its  contents.  The 
-court  adjudged  Spradlln  a  Hen  for  the  amount 
of  his  d^  interest,  and  costs  on  the  par- 
•cels  of  land  which  Stephens  obtained  from 
Weddlngton  and  Fannin,  and  ordered  them 
aold  to  satisfy  the  lien  so  adjudged.  The 
question  for  review  Is  whether  the  court  erred 
in  adjudging  a  lien  for  Spradlin's  debt  on  the 
tracts  of  land  mentioned.   There  is  no  evi- 
dence In  the  record  which  tends  to  prove  that 
8t<>phens  ever  agreed  there  should  be  a  Uen 
upon  the  tracts  of  land  whleb  be  obtained 


from  Weddlngton  and  Fannin,  for  the  amonst 
whldi  he  had  agreed  to  pay  Mobley.  Tbe  ev- 
idence condnoes  to  prore  that  the  Mobley 
tract  of  land  was  of  much  greater  value  than 
the  tracts  which  Stephens  had  obtained  from 
Fannla  and  Weddlngton.  When  land  Is  8<dd. 
and  payments  of  the  purchase  money  are  de- 
fored,  a  Uva  therefor  attaches  operatSon 
of  law.  When  conveyed  by  title  bond.  It  is 
not  necessary  to  say  that  a  lien  Is  reserved 
for  the  purchase  money  in  order  to  give  the 
vendor  a  lien  for  deferred  payments;  when 
it  is  conveyed  by  deed,  It  Is  not  necessary  to 
state  In  tbe  deed  that  a  Hen  is  reserved,  bat 
the  vendor  may  have  one  if  it  is  stated  In 
the  deed  what  part  of  the  consideration  re- 
mains unpaid.  If  Stephens  owed  HoUey,  it 
was  not  for  the  purchase  of  the  tracts  of 
land  which  he  bad  obtained  from  Weddlng- 
ton and  Fannin.  There  was  but  one  way  iif 
which  Stephens  could  give  Mobl^  a  lien  upon 
the  land  which  he  got  from  We^ngton  and 
Stephens,  and  that  was  by  contract,  and  none 
senns  to  have  been  -made.  It  migbt  be  as- 
sumed (but  it  Is  not  necessary  to  decide  that 
question)  that  Mobley*8  title  to  tbe  land  wfal<Hi 
he  sold  Stephens  was  pofected  by  the  pos- 
session of  Weddingfon  and  his  vendee,  and 
Fannin  and  those  who  claim  nnder  him,  and 
the  grants  which  they  obtained  from  the 
commonwealth,  still  Mobl^  would  not  have 
a  lien  npon  the  34  and  40  acre  tracts  for  what 
Stephens  might  owe  him.  If  Mobley  bad  no 
Uen  on  these  tracts.  It  follows  that  Spradlln 
could  not  acquire  one;  he  could  only  acquire 
by  bis  equity  proceeding  such  rights  as  Mob- 
ley possessed.  If  A.  buys  land  from  B.  upon 
which  B.  retains  a  lien  for  purchase  money, 
and  A.  trades  the  land  thus  purchased  of  B. 
to  D.  for  other  lands,  the  ^ects  of  tbe  trans- 
action would  not  be  to  give  B.  a  lien  tor  bis 
piLi-chase  money  on  the  land  which  A.  acquir- 
ed from  D.  The  Judgment  is  tot  ^oceedings 
conidatent  wltb  this  opinton. 


JBRNIGAN  T.  cm  OF  MADISONVUXB 
et  al. 

(Court  of  Appeals  of  Kentucky.    Dec.  1,  189T.) 

COSSTITOTIOKAI.  LaW— JUDICIAL  POWBIW. 

Ky.  St  11  3661,  3662,  so  far  as  they  attempt 
to  anthoriie  circuit  oourts  to  assign  or  timnsfer 
a  town  or  city  from  one  dass  to  another,  vio- 
lates Const.  S  156,  wherein  sudi  power  la  granted 

to  the  legislature  alone. 

Ai^eal  from  circuit  court,  aopklu  coiw- 
ty. 

"To  be  offlclally  reported." 

Action  by  W.  H.  Jemlgan  against  ttw  dty 
of  Madlaonvllle  and  otben  to  reatraln  de- 
fendaiLts  firom  exercising  the  powers  cMifer^ 
red  on  eitioB  of  tbe  fourth  class.  A  writ  of 
prohibition  was  refused,  and  pUUntUfs  peti- 
tion was  dlsmlased.  PlalntUT  appeals.  Re- 
versed. 

O.  J.  Waddle,  toe  iw^lant  Oordoo  &  Gor 
don,  for  appeUeea. 
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QUFFT,  J.  It  appears  from  this  record 
that  tbe  circuit  court  of  Hopkins  county  en- 
tered an  order  and  judgment  transf^rlng 
tbe  city  of  UadlwnTllle  from  cities  of  tbe 
flftb  class  to  cities  of  tbe  fourth  class,  and 
afterwards  tbe  appellant  Instituted  tbls  ac- 
tion In  tbe  Hopkins  circuit  court  against  tbe 
■aid  d^.  H.  H.  Holman,  mayor,  and  otber 
officers  thereof,  seeking  to  enjoin  and  re- 
strain said  defendants  from  exerclBlng,  or 
attempting  to  exercise,  tbe  privileges  and 
powers  conferred  by  law  upon  cities  of  tbe 
fonrtb  elass.  Tbe  defendants  pleaded  and 
railed  npon  tbe  said  orders  and  judgment  of 
*tbe  dreult  court  transferring  said  city  to 
tbe  fonrtb  class,  to  which  answer  the  plain- 
tiff demurred,  which  demurrer  was  oTemil- 
ed  by  tbe  court,  and  tbe  court  refused  to 
grant  tbe  writ  of  prohibition  or  order  of  In- 
junction, and  dismissed  the  petition,  and 
from  that  Judgment  tbls  appeal  Is  prose- 
cuted. 

Tbe  Mle  question  presented  for  decision  Is 
as  to  tbe  oonstitDtlonality  of  the  act  em- 
pownlng  -tbe  circuit  courts  to  make  such 
transfers  or  assignments  from  one  class  to 
anotlmr  dass.  Section  158  of  the  constltn- 
tlon  rends  as  fiAows:  "The  cities  and  tonnis 
ot  tUs  commonwealth,  for  tbe  purpose  of 
their  organisation  and  goTemment,  snail  be 
divided  into  six  classes.  Tbe  organisation 
and  powers  of  each  dass  shall  be  denned 
and  provided  for  by  general  laws,  so  that  all 
municipal  corporations  of  the  same  class 
tSuHl  possess  the  same  powers  and  be  sub- 
ject to  tbe  same  restrictions.  To  the  first 
class  shall  belong  cities  with  a  population 
of  one  hundred  thousand  or  more;  to  the 
second  daas,  cities  with  a  population  of 
twenty  thousand  or  more,  and  less  than  one 
bandied  thousand;  to  the  third  dass.  cities 
with  a  population  of  eight  thousand  or  more, 
and  less  than  twenl^  thousand;  to  the  fourth 
class,  cities  and  towns  with  a  population  of 
three  thousand  or  more,  and  less  than  eight 
ttaonaand;  to  the  fifth  class,  cities  and  towns 
with  a  popnlathm  of  one  thousand  or  more, 
and  less  than  three  thousand;  to  the  sixth 
dass  towns  with  a  population  of  less  than 
one  thousand.  The  general  assembly  shall 
assign  the  dtles  and  towns  of  tbe  common- 
wealth to  the  daases  to  which  they  respec- 
tiTdy  belong,  and  change  assignments  made 
as  the  population  of  said  cities  and  towns 
may  Increase  or  decrease,  and  In  the  absence 
of  otber  satisfactory  Information  as  to  tb^r 
population,  shall  be  governed  by  the  lost 
preceding  fedraal  census  In  so  doing;  bdt 
no  cHy  or  tovrn  shall  be  transferred  from 
one  class  to  another,  except  In  pursuance  of 
a  law  previously  enacted  and  providing 
therefor.  Thu  general  assembly,  by  goieral 
law,  slMll  provide  how  towns  may  be  organ- 
ised, and  enact  laws  for  tbe  goTemment  of 
such  towns  until  tbe  same  are  assigned  to 
one  or  the  other  of  the  classes  above  named; 
bat  such  assignment  shall  be  made  at  the 
first  session  of  the  general  assembly  after 
4S  S.W.--2» 


the  organization  of  said  tosrn  or  dty."  Sec- 
tions 8061,  8602.  Ky.  St,  provide.  In  sub- 
stance, that  when  the  population  of  any  dty 
or  town,  as  ascertained  by  tbe  last  fed^^ 
census,  or  by  tbe  census  taken  pursuant  to 
an  ordinance  of  said  town,  authorizes  it  to 
be  placed  in  a  class  other  than  that  In  which 
It  is,  tbe  authorities  of  such  a  town  may 
enact  an  ordinance  setting  forth  the  popula- 
tion of  tbe  town,  and  may  Hie  a  petition  In 
tbe  circuit  derk's  office  declaring  tbe  facts, 
and,  npon  the  proper  steps  being  taken,  and 
evidence  furnished  to  the  circuit  court  of  the 
county,  said  court  may  enter  a  Judgment  as- 
signing such  town  to  tbe  dass  to  which  It 
beloi^  as  appears  from  tbe  petition  and 
exhibits,  and  thereafter  such  town  may  be 
governed  by  and  under  the  general  laws  re- 
lating to  the  class  to  which  It  has  been  as- 
signed. It  is  conceded  that  the  transfer  or 
assignment  under  eonsldecatlon  was  made 
pursuant  to  and  in  accordance  with  the  pro- 
visions of  the  sections  supra.  We  therefore 
deem  It  unnecessary  to  copy  the  sections  in 
full.  It  will  be  seen  from  the  provisions  of 
section  160  of  the  constitution  that  the  cities 
and  towns  of  tbe  commonwealth  shall  be 
divided  into  six  classes,  and  the  classlbca- 
tion  is  determined  by  the  population  of  such 
town.  The  population  of  each  class  Is  fixed 
by  the  constitution.  It  will  be  further  seen 
that  the  general  assembly  Is  required  to  as- 
sign tbe  cities  and  towns  of  tbe  common- 
wealth to  tbe  classes  to  which  they  re^>ec- 
tlvely  belong,  and  change  assignments  made 
as  tbe  population  may  Increase  or  decrease. 
It  will  be  seeu  that  the  power  and  duty  of 
assigning  towns  to  the  dlflFerent  dasses,  and 
changing  sucb  assignments.  Is  conferred 
alone  upon  tbe  legislature;  and  no  grart  of 
power  is  given  the  legislature  to  delegate  the 
power  to  make  such  change  or  assignment 
to  any  trlbnmU.  It  wUl  be  further  seen  that 
■the  power  Is  given  to  the  legtslatnre  to  pro- 
vide for  tbe  creation  «r  orcaalsatlon  of  new 
towns,  yet  the  l^lslatura  Is  required  to  as- 
sign SBdi  towns  to  the  classes  to  which  they 
bdttog  at  tiie  first  session  of  the  legislature 
after  such  orgaiUsatlon.  It  Is  further  pro- 
jUM  that  no-asslgnmoit  shall  be  made  ex- 
empt hi  pnrsnance  to  a  law  previously  va- 
acted  and  providing  therefor.  It  fdlows, 
ther^ore,  that  so  much  of  sections  S061  and 
8662  of  the  Kentucky  Statutes,  supra,  as  at- 
tempts to  authorise  tbe  drcnlt  courts  to  as- 
sign or  transfer  a  town  or  dty  from  mk 
class  to  another  Is  nnconstltattonal  and  void, 
and  that  the  Judgment  of  the  Hopkins  dr- 
cnlt court  attempting  or  assuming  to  trans- 
fer said  dty  of  MadlsoavlUe  to  dtles  oi 
towns  of  the  fourth  dass  is  null  and  vdd, 
and  of  no  effect  So  much  of  said  seetloBS, 
however,  as  prortdea  means  for  taking  the 
cmsus  or  detennlning  the  popvdatlon  of  any 
such  dty  or  town  Is  constitutional  and  val- 
id, and,  whoi  the  population  of  a  town  Is 
ascertained  pursuant  to .  tbe  provisions  of 
sold  section,  the  legislature  wOLJbe  antbpr 
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Ised  to  make  tbe  proper  transfer  of  such 
us-n  or  dtr.  Tbe  object  of  tlie  framera  of 
tbe  oonatltutlon  doubtless  was  to  proride  a 
certain,  safe,  and  convenient  means  whereby 
It  might  be  readily  ascertained  to  what  class 
any  dty  or  town  belonged,  and  tberefore 
provided  that  all  asBlgnments  or  changes 
from  one  class  to  another  should  be  by  an 
act  of  tbe  legislature,  which  would  always 
be  a  matter  of  record,  and  readily  accessible 
to  the  whole  people.  The  requirement  of 
the  general  law  providing  for  such  changes 
was  deemed  proper  and  necessary  to  the  end 
that  tbe  citizens  of  tbe  several  towns  should 
know  In  advance  how  and  when  such  chan- 
ges might  be  lawfully  made.  For  the  rea- 
sons Indicated,  the  Judgment  appealed  from 
is  reversed,  and  the  cause  remanded,  with 
dlreetloni  to  grant  the  writ  of  prohibition 
and  Injunction  prayed  for,  and  tea  pnceed- 
Ings  conalstent  herewith. 


BOARD  OP  COUNCILMEN  OP  TOWN  OP 

NICHOI^SVILLB  v.  RARICK. 
(Coort  of  Ajipeols  of  Kentucky.    Dec  2,  1897.) 
Taxation— Propirtt  iit  Amoiitino  1Iditicip4U> 

TII8— CONSTITDTIOMIj  IiAW. 

Under  Const  i  174,  providhig  for  the  taxa- 
tion "of  all  property  !□  proportioo  to  it8  valDe," 
and  sectioD  171,  providiDg  that  taxes  shall  be 
noiform  upoQ  nil  property  •  •  •  within  the 
territorial  limits  of  the  authority  levyliiK  the 
tax,"  tbe  smaller  portion  of  one^s  farm  lying 
within  the  limits  ol  a  town  is  subject  to -a  lax 
otherwise  properly  levied  by  the  municipality. 

Appeal  from  circuit  court.  Jessamine 
county. 

"To  be  officially  reported." 

Action  by  board  of  councilmen  of  the 
town  of  NlchoIasvlUe  against  Phillip  Rarick 
to  recover  a  tax.  From  the  Judtnuent  ren- 
dered, plaintiff  appeals.  Reversed. 

Bronaugh  &  Bronangh,  for  aK>ellant. 
Breckinridge  &  Shelby,  for  ai^llee. 

PATNTER,  J.  Phillip  Rarick  Is  tbe  own- 
er of  a  farm  containing  about  23G  acres, 
through  wblch  the  boundary  line  of  the  town 
of  NicbdasTlUe  passes  in  such  a  way  as  to 
Include  within  the  limits  of  the  corporation 
about  120  acres  of  tbe  farm.  Under  the 
doctrine  of  tbe  Southgate  Case  (City  of  Cov- 
ington T.  Southgate),  IS  B.  Mon.  491.  the 
120  acres  would  not  have  been  subject  to 
municipal  taxation.  The  sole  question  on 
this  appeal  is  whether  Uie  present  constitu- 
tion has  dianged  the  rule  of  municipal  tax- 
ation recognized  in  that  case  to  be  the  cor- 
rect one  under  the  former  constltutitm.  We 
think  that  the  case  of  Board  v.  Scott  (opin- 
ion delivered  S^tember  24,  1887)  42  B.  W. 
104,  determines  the  question  In  this  case. 
There  is  no  question  raised  as  to  tbe  regu- 
larity of  tbe  assessment,  nor  that  the  board 
of  councilmen  sought  to  Impose  the  tax  un- 
der a  general  law.  Section  174  of  tbe  con- 
stitntkm  reads  ai  followa:   "All  prapoty, 


whether  owned  by  natural  persons  or 
rations,  shall  be  taxed  In  proportion 
value,  tmless  exempted  by  this  constit 
There  Is  no  contention  that  the  prop 
assessed  in  excess  of  Its  value,  nor  i 
any  claim  that  It  la  exempted  from  ti 
by  tbe  constitution.  Section  171  of  t1 
Btltution  reads  as  follows:  •  • 
shall  be  levied  for  public  Durposes 
They  shall  be  uniform  upon  all  pn^er 
Ject  to  taxation  within  the  territorial 
of  the  authority  levying  tbe  tax;  a 
taxes  shall  be  levied  and  collected  by  i 
laws."  It  Is  our  opinion,  when  tax 
Imposed  by  municipalities,  they  shall 
led  and  collected  on  all  property  a 
within  the  territorial  limits  of  such  i 
palitles,  except  It  be  exempted  from 
tlon  In  virtue  of  the  provisions  of  tti 
Btltution.  When  taxes  are  imposed  b; 
er  authority  in  the  state,  county,  or  ai 
division  thereof,  or  taxing  district,  the 
be  levied  and  collected  on  all  proiKi 
nated  within  tbe  territorial  limits  ot  i 
thority  levying  them,  except  It  be  exi 
by  the  constitution.  We  are  of  the  < 
that  the  constitution  has  changed  Xt 
of  taxation  as  annoimced  in  the  Sot 
Case  and  those  following  It  which  en 
ed  a  slmllsT  doctrine.  The  Jadgmrat 
versed. 


McKENSIE  V.  SALYER. 
(Coort  of  Appeals  of  Kentucky.    Dec.  2 

JODIOtAL  8aLI!S^CrIET>IT— HCSBASO  AKD 
FaAOODLENT   COSVBTANCES— BuaOSK 
PR(X>F— AMCSTMBST  op  RtOBTS. 

1.  Under  Civ.  Oode.  i  686,  providing  tha 
sale  of  real  estnte  made  by  order  of  com 
be  upon  such  rensonable  credit,  of  not  le 
six  months,  as  tbe  court  shall  direct,  it  is  : 
ble  error  to  direct  a  aale  on  a  credit  o 
miHitha 

2.  Where  a  husband  executed  notes  f 
conveyed  to  the  wife,  and  made  the  firat  p 
thereon,  but  the  wife  paid  $600  on  the  la 
burden  is  on  the  wife,  as  against  her  ha 

{trior  creditors,  to  sustain  her  claim  to  a 
nterest  In  the  land  Uiaa  that  created  I 
payment. 

3.  Such  creditors  can  satisfy  their  clain 
the  land  only  subject  to  the  culm  of  ttie  i 
her  own  money  invested  therein. 

Appeal  from  circuit  court,  Morgan  oov 
"Not  to  be  officially  reported."  , 
Action  by  John  P.  Salyer  against 

McKensie  to  subject  land  to  the  paym 

a  debt  of  the  husband  of  defendant. 

a  Judgment  for  plaintiff,  defendant  a] 

Reversed. 

Bd  C.  O'Rear,  for  appellant.  ] 
Hlnei,  for  appellee. 

PAYNTBR,  J.  The  Judgment  dlret 
sale  to  be  made  upon  a  credit  of 
months.  Under  section  096,  Civ.  Ood 
property  cannot  be  sold  on  a  credit  i 
than  six  months,  and  It  la  a  reverslbb 
for  tibe  court  to  direct  real  pn^jterty 
aold  iQfon  a  ^edlt  of  leaa  than  alz  n 
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Tlie  appellee,  Baljrer,  niii^t  to  nbieet  Am 
land  to  tbe  payment  of  hit  debt,  becanse,  aa 
be  alleged.  W.  A.  UeKenale  bought  tbe  land 
after  bis  debt  had  been  contracted,  and  bad 
It  conv^ed  to  his  wife,  Kllen  McKoiale; 
tha^  while  It  had  been  bo  conToyed.  it  was 
paid  for.  In  part,  at  least,  with  the  nuHuy  of 
the  husband,  W.  A.  BfcEensle.  The  land 
waa  conreyed  to  SUen  McEensle,  but  W.  A. 
McEensle  executed  his  notes  for  It  It  is 
admitted  by  tbe  pleadings  that  W.  A.  Mc- 
Eensle made  the  first  payment  on  the  land, 
of  $286.  It  also  appean  that  a  parcel  of 
the  land  was  sold,  and  the  proceeds,  In  part, 
applied  to  the  payment  ct  the  purchase 
money.  It  Is  also  avened  in  the  pleadings 
that  some  timber  was  sold  from  tbe  land, 
and  the  proceeds  applied  to  the  payment  of 
the  purchase  money.  The  appelant  claimed 
that  she  had  borrowed  the  928B  trom  her 
husband,  and  that  it  had  been  repaid.  She 
also  claimed  that  she  had  recelred  money 
^m  her  father's  estate,  which  had  been  In- 
vested In  the  land.  Under  the  Issues,  as 
formed  by  tbe  pleadings,  tbe  burden  of 
proof  waa  upon  tbo  appellant  to  sustain  her 
claim,  except  in  so  far  as  It  was  admitted 
1^  the  pleadings.  LsT^e  ▼.  Olark,  38  S. 
W.  481.  The  rqriy  admits  that  Ellen  Mc- 
Kensle  paid  aa  the  land  f 600^  out  of  the  e» 
tate  which  she  received  from  her  father.  If 
that  be  true,  then  Salyer  was  entitled  to  a 
Judgment,  under  the  state  of  case  as  pre- 
sented by  tbe  pleadings,  for  his  deb^  sut^ 
ject  to  the  claim  of  the  appelant,  Ellen  Mc- 
Kensle,  for  $000.  The  judgment  foiled  to 
do  this.  Hinkle  v.  Gale's  Adm*r.  11  S.  W. 
664,  Of  course,  tills  opinion  Is  based  upon 
the  present  condition  of  the  cose.  Addi- 
tional pleadings,  and  proof  on  the  issues 
formed,  may  present  the  rights  of  the  par^ 
ties  in  a  dllferent  light  from  that  In  which 
they  now  iu>pear.  There  were  other  qu«h 
tkms  raised  In  the  case,  some  of  which 
have  been  folly  answered  by  tbe  filing  of 
the  additional  transcript.  We  do  not  deem 
It  necessary  to  discuss  the  other  questions 
which  counsel  have  raised.  Tbe  Judgment 
Is  reversed,  for  tbe  reasons  we  have  given, 
for  proceedings  consistent  with  this  opinion. 


COOKRILL  et  »I.  V.  lilNDON. 
(Court  of  Appeal!  of  Eentnckr-    Dec.  8,  1887.) 
BioBTS  or  Hbirs  Iicm  Bs  — T7hbqoa1i  Distbibo- 

TIOR— SdBBOOATION. 

1.  The  psyment  by  sn  admlnlatntor  to  one  of 
several  beirs  of  more  than  his  share  of  the  per- 
•ooalty  docB  not  entitle  the  others  to  a  Hen  upon 
his  Bfaare  of  the  realty  in  the  bands  of  his  gran- 
tee, eren  thoogh  the  heir  had  agreed  daring  his  in- 
bmej  that,  on  account  of  tbe  OTerpoyment,  he 
would  claim  no  part  of  the  land. 

2.  ThoQgh  one  of  several  heirs  has  receired 
more  than  his  share  of  the  personalty,  the  others 
are  not  entitled  to  be  eabrogated,  aa  uninst  his 
than  of  the  realty,  to  tiie  rights  of  a  Denholder 
wboae  dahn  has  been  paid  by  the  administrator. 

Appeal  ftom  circuit  court,  Breathitt  countj. 
*'Not  to  he  offldaUy  reported." 


Action  by  J.  W.  Uttdon  against  Tames 
Cockrill  and  others.  Judgment  was  rendured 
for  plaintiff,  and  defendants  appeal.  Af* 
firmed. 

J.  J.  0.  Bach,  for  app^ants.   Samuel  H. 
Patrick,  for  appellee. 

WHTHIi,  J.  This  action  was  begun  In  flu 
county  court  of  Breathitt  county  for  parti- 
tion by  appdiee,  and  was  transferred  to  the 
drcult  court  The  petition  filed  alleges  that 
appellee  is  the  ownw  of  one-seventh  of  a 
tract  of  land  (describing  same),  and  tliat  aih 
pellants  are  the  owners  of  the  other  six-sev- 
enths. The  title  from  tbe  comm<mwealth  Is 
set  out  In  full,  down  to  Clifton  OockrlU,  fsr 
ther  of  i^pdlants.  The  allegation  Is  tbat 
appellee  Is  tbe  owner  of  the  Aare  of  Curtis- 
Cockrill,  a  son  of  Clifton  Cockrill,  and  that 
Curtis  and  appdlanto  are  the  onl^r  children* 
and  heirs  of  Clifton  OockrlU,  deceased,  anA 
the  petition  contains  a  prayer  for  partition- 
Appellants,  their  guardian,  filed  an  an- 
swer, whldi  was  afterwards  amended,  Iv 
which  th^  pleaded  that  ttie  administrator  of 
their  father's  estate  liad  i»ld  to  th^  brother 
Curtis  several  hundred  doUara  more  than  his 
share  (tf  the  personalty.  In  necessaries  for 
said  Curtis,  and  that  at  the  time  of  this  pay- 
ment to  Curtis  by  the  administrator  It  was- 
agreed  orally  by  Curtis  that  he  would  not 
dalm  his  share  of  the  land,  but  that  the  ap- 
p^ants  should  have  It  They  claimed  a  llei» 
on  the  land  to  the  nctent  that  the  admliUs- 
tratmr  overpaid  Curtis.  The  answer  also  al- 
leged that  the  administrator  paid  off  a  lien 
note  against  the  land  due  by  die  fatber,  Clif- 
ton Cockrill,  and  that  to  the  extent  of  «ie- 
seventh  of  this  payment  these  heirs  have  » 
lien,  by  subrogation  to  tbe  rights  of  the  lien- 
holder,  through  the  administrator,  as  Curtis- 
bad  rec^ved  more  than  his  share  of  ttie 
whole  personal  estate.  To  Uils  answer,  a» 
amended,  the  court  sustained  a  demnrrwr 
and  rmdered  Judgment  appointing  commis- 
sioners to  divide  the  land,  allotting  to  appel- 
lee one-seventh  the  share  of  Curtis  CockrllL. 
From  that  Judgment  this  appeal  is  prose- 
cuted. 

Nelthw  In  the  answer  nor  the  amendment 
is  it  anywhere  denied  that  Curtis  Cockrill  Is 
one  of  the  seven  children  of  Clifton  Cockrill, 
or  that  appellee  bought  the  undivided  share 
of  Curtis.  It  is  sought  1^  the  answer  to- 
charge  an  overpayment  by  the  administrator  " 
to  Curtis  as  a  lien  on  this  land  In  the  hands 
of  a  third  person.  This  cannot  be  done.  It 
could  not  be  done  In  tbe  hands  of  Curtis  Codc- 
rili  hlmselt  We  know  of  no  rule  of  law  that, 
would  recognise  a  verbal  Uen  on  land  by  an 
adult— much  1«sBi  an  Infant  as  Curtis  Godc- 
rlll  was  when  this  overpayment  and  agree- 
ment are  alleged  to  have  been  made. 

As  to  the  payment  of  lien  debta  by  the  ad- 
ministrator: We  are  of  opinion  that  aiq;>el- 
lanta  have  no  lien  on  this  share  of  Curtis.  It 
was  the  duty  of  the  adminlsti^r  to  die 
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eliarse  ttw  lien  Mbto  a0di»t  tbe  land,  if 
then  wen  funds  of  tbe  estate  In  bis  hands 
snffidMit  fn  that  purpose,  and  by  so  doing 
the  lien  was  discharged,  and  could  not  be  ro- 
TJred,  as  to  any  heir,  becaase  audi  heir  bad 
received  more  than  his  share  of  tbe  personal- 
ty. Tlie  demurrer  was  properly  sustained  to 
the  answer. 

These  being  flie  only  reaeona  why  this  par- 
tition should  not  hare  beoi  made  as  suggest- 
«d  the  statutory  guardian  with  an  empli^- 
■ed  attorney,  there  was  no  sufBelent  reason 
why  tbe  Judgment  of  partition  shoidd  not 
have  been  granted.  We  perceive  no  rarer  la 
the  judgment  of  the  circuit  court  decreeing 
the  partitton,  and  the  same  Is  afflrmed. 


BAKER  et  al.  v.  HINB8  et  aU 
tOonrt  of  AppeaU  of  KentndQr.    Dec  1.  1887.) 
BsaxmoKa  —  Paocsros  or  Lin  IxBCUAyca— 

FaAODULKNT  COKTRTANCS. 

1.  Land  parchated  by  a  woman  out  of  the  lite 
insurance  of  her  husband,  and  used  by  her  as  a 
homestead,  is  exempt  as  against  a  Judgmeut  ren- 
dered after  the  land  was  bought,  founded  on  a 
daim  against  lier  for  ^fooda,  not  neceaatries,  sold 
while  she  was  a  married  woman,  and  not  a  feme 
sole. 

2.  A  dispodtlon  of  a  homestead,  whether  vol- 
UDtatT  or  for  a  valoaUe  eondderatlon,  cannot  be 
held  fraudulent  as  to  daims  of  a  judgment  cred> 
Itor  of  the  Tender. 

Appeal  from  drcoit  court,  Muhlenbnrg 
county. 

"To  be  officially  reported." 

Action  tv  H.  C.  Hines  and  others  agalnat 
IL  P.  Baker  and  irthem.  From  a  decree  tor 
plalntltts,  defffiidantB  appeal.  Revened. 

B.  R.  Wdr,  Jr.,  and  Edward  W.  Hlnes,  for 
appellants.   Jonson  &  Widtliffe,  for  appel- 

WHITE,  J.  The  appellant  Mrs.  M.  F. 
Baker,  In  the  year  1892,  was  a  married  wo- 
man, and,  though  not  a  feme  sole,  was  6n- 
gased  In  the  mercantile  business  In  Warren 
county,  Ky.,  near  Bowling  Green;  and, 
while  thus  engaged,  she  purchased  goods 
■and  merchandise  of  appellees,  Hlnea  &  Co. 
and  Ragon  Bros.,  to  the  amount  of  several 
hundred  dollars,  that  was  never  paid.  In 
March,  1894,  and  after  the  death  of  the  hus- 
band of  appeltont  M.  P.  Baker,  these  appel- 
lees brought  Buita  for  the  amounts  due  them 
respectively,  In  tbe  Warren  circuit  court, 
against  appellant  M.  P.  Baker  in  person,  as 
well  as  executrix  de  son  tort  of  the  estate 
of  W.  B.  Baker,  her  husband.  In  these  two 
■actions  by  appellees,  Jud^ent  was  rendered 
by  default  for  the  sums  claimed,  against  tbe 
administratrix  of  W.  B.  Baker,  appellant  M. 
P.  Baker,  both  as  executrix  de  son  tort  and 
personally.  On  these  judgments  fi.  fas. 
were  Issued  to  the  sheriff  of  Warren  county, 
and  by  him  returned  "No  property  found." 
Appellees  then  had  executions  Issued  to 
Muhlenburg  county,  which  the  sheriff  of 
that  county  returned  "No  prt^erty  found." 


UN  BEPOBTEB.  (Ky. 

This  action  was  flm  Instituted  ajppelleea 
Jointly,  seeking  to  set  aside  a  oonv^ance  of 
some  land,  described,  made  by  appdlant  M. 
P.  Bakor  to  awellant  M.  B.  Oorlngton, 
which  deed  was  made  November  20,  1892. 
and  for  the  recited  consideration  of  9500 
cash  In  hand  paid.   The  reasons  alleged  by 
Mipellees  for  setting  aaide  said  conveyance 
are  that  the  same  was  votustaiy,  and  with- 
out any  etmsideratlon,  and  made  for  the 
purpose  ot  defeating  appellees  and  other 
creditors  of  appellant  M.  P.  Baker  in  collect- 
ing thebr  claims.   Appellant  Oovbigton  Sled 
answer,  denying  any  fraud  In  tbe  cMivey- 
ancG,  but  said  It  was  regular,  and  for  the 
consideration  recited,  which  was  paid.  In 
a  second  poragiapb  be  alleged  that  at  tbe 
date  of  the  deed  and  before,  and  long  before 
the  date  of  the  flling  the  suit  in  tbe  Warren 
ctavutt  court,  and  before  the  judgment  was 
rendered  against  appellant  M.  P.  Baker,  and 
In  favor  of  appellees,  M.  P.  Baker  was  occu- 
pying the  land  as  a  homestead,  and  had  no 
other  home,  and  was  a  widow  with  children, 
and  alleged  that.  \mAer  this  state  of  facts, 
there  could  be  no  fraud  in  the  deed  to  him, 
even  If  it  bad  been  without  consideration. 
Appellees  filed  an  amended  petition,  In  which 
Is  alleged  the  fact  that  tbe  land  was  bought 
by  aj^llant  Bf.  P.  Baker  after  the  debts  due 
them  were  contracted,  and  that  at  the  time 
of  the  creation  of  these  debts  she  owned  no 
homestead.    On  the  issues  thus  presented, 
the  case  was  tried  on  proof  and  an  agreed 
statement  of  facts.    Tbe  agreed  statement  of 
facts  shows  that  the  goods  were  bought  by 
appellant  M.  P.  Baker  during  the  lifetime  of 
her  husband;  that,  at  the  death  of  ber  tans- 
band,  they  were  uni>ald  for;  that,  after  tbe 
deatb  of  appellant's  husband,  she  received 
some  insurance  money  on  his  life;  that  she 
bought  the  land  in  controversy  before  tbe 
apiwllees  brought  their  actions.  In  tbe  War- 
ren circuit  court,  on  the  account  for  goods: 
that,  at  the  time  of  the  purchase  of  tbe 
goods,  appdlaut  M.  P.  Baker  owned  no 
homestead,  and  that  this  land  was  boQ;;ht 
after  tbe  purchase  of  the  goods  from  appel- 
lees; that  tbe  land  was  paid  for  ont  of  the 
life  Insurance  money,  and  the  same  was  Im- 
mediately after  the  purchase  used  and  occu- 
pied by  her  as  a  homestead.    Upon  tbia 
agi'eed  statement  and  tlie  proof,  the  chancel- 
lor adjudged  the  deed  to  Covingbm  fraudu- 
lent and  void,  and  subjected  aame  to  the 
debts  of  appellees,  and  from  that  Judgmeut 
this  am>eal  la  prosecuted. 

If  this  land  in  the  hands  and  possession  ot 
ai^ellant  Baker  Is  not  subject  to  appelleea^ 
debt,  this  deed  to  Covington,  though  volun- 
tary and  without  consideration,  does  not  af- 
fect their  rights;  for.  If  it  was  exempt  to 
Mrs.  Baker,  it  was  because  It  was  a  home- 
stead, and.  If  such,  she  had  a  perfect  right, 
so  far  as  her  creditors  were  concerned,  to 
deed  It  without  consideration.  So,  the  Im- 
portant inquiry  is,  was  this  land  exempt  to 
Mrs.  Baker  f,jjm  J^^d^l^^ce.T  It 
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la  contended  bj  qqieUants  that,  at  the  dmtt 
of  the  deed  finua  M.  P.  Baker  to  CoTlngton, 
there  vaa  no  exiatinc  demand  against  &{.  P. 
Baker.  At  the  date  of  the  deed,  the  claim 
of  appeUees  was  In  the  shape  of  an  open  ao 
coont;  had  not  been  reduced  to  a  written 
contract  or  judgment  The  only  oblteation 
on  M.  P.  Baker  at  the  date  of  this  deed  wai 
her  contract  to  pay  for  the  goods,  made 
while  alie  was  a  married  woman,  and  not  a 
feme  aole.  8o»  it  is  clear  that  as  a  contract 
of  a  married  woman,  not  for  necessaries,  Is 
ibsolntely  Told,  this  claim  of  appellees  was 
not  a  snbalatlng  demand  against  M.  F.  Bak- 
er at  tbe  date  of  the  deed  to  appellant  Cot- 
In^tiMi.  Parsons  t.  Spencer,  83  Ky.  806; 
Spoicer  T.  Parsons,  89  Ky.  678,  13  8.  W.  72; 
Green  t.  Page,  80  Ky.  368,  this  court  In  the 
latter  case  saying:  '^The  general  rule  being 
(hst  all  contracts  attempted  to  be  made  by 
1  feme  covert  were  TokL"  This  court  held 
ia  Chaney  t.  Flynn,  2  Ky.  Law  Hep.  417, 
that  the  contract  of  a  married  woman  Is 
Told,  and  cannot  be  subsequently  ratified. 

It  is  mmeceaaary  to  determine  the  effect  or 
Tslldlty  of  the  Judgment  of  the  Warren  dr- 
nitt  oonrt  against  appellant  Baker,  as  the 
same  was  rendered  after  the  deed  was  made, 
but  suffice  it  to  say  that  In  no  event  can 
the  claim  of  appellees  be  extended  further 
back  than  tbe  date  of  that  Judgment.  Nor 
fs  it  necessary  to  determine  whether  the 
4eed  fivMB  M.  P.  Baker  to  Oovlngton  was  for 
a  valuable  consideration,  or  was  voluntary, 
ai,  In  our  opinion  of  the  case,  It  can  make 
ao  difference  to  appellees.  It  therefore  fol- 
lows that  tbe  land  deeded  to  appelant,  and 
Kngbt  to  be  subjected  in  this  action,  was 
f'lempt  to  appellant  M.  P.  Baker  as  a  home- 
Etead  at  the  date  of  tbe  deed;  and  her  dispo- 
tttion  of  same  cannot  be  held  fraudulent  as 
to  the  claims  of  appellees  In  this  action. 
Wherefore  the  Judgment  Is  reversed,  and 
ctuse  remanded,  with  directions  to  dismiss 
the  petition  absolutely  so  far  as  It  seeks  to 
•object  this  land  deeded  to  Covington  to  the 
Hyment  of  their  claims. 


SXTTHERN  et  aL  v.  WADDLB. 

<Coart  of  Appeals  ot  Kentucky.    Dee.  8, 1897.) 

Appaib— Coxvuoniio  Evtobvob— Dsci^ratioxs 
— CosBPiiuor. 

1.  A  verdict  esnnot  be  disturbed  unless  it  ap- 
pnrs  to  be  flagrantly  agalDst  tbe  evidence. 

2.  A  Btatemeut  made  by  one  of  two  defendants, 
ia  The  absence  of  the  oilier,  la  admissible  agaiust 
tfae  former. 

Z.  A  atatemeat  by  one  of  two  defendants  dur> 
Ch]  with  coDspiracy,  made  In  the  abseoce  of  the 
ether,  ia  adouaslble  in  an  action  agaiuat  them 
f-f?  damages. 

Appeal  from  t^lrcnit  coort,  Pulaski  county. 

"Not  to  be  ofBcially  reported." 

Action  by  W.  G.  Waddle  against  M.  T. 
Soiithem  and  another.  From  a  Judgment 
flstmd  on  a  verdict  for  plaintiff,  defendants 
sipcaL  Afflrmed. 


Q.  W.  Shadoan.  for- appellants.  Denton  & 
Cook  and  O.  H.  Waddle,  for  appellee. 

WHITE.  J.  The  appellee,  W.  G.  Waddle,, 
began  this  action  in  the  Pulaski  circuit  court 
against  appellants,  M.  T.  Smlthem  and 
Thomas  McWUllams,  for  damages,  alleging 
that  appellants  conspired  together,  and  will- 
fully, unlawfully,  secretly,  and  without  his 
knowledge,  and  against  his  will  and  consent, 
placed  a  platol  In  the  pocket  of  appellee,  and 
concealed  the  same  therein,  and,  in  further 
pursuance  of  tbe  conspiracy  to  Injure  appel- 
lee, procured  appellee's  arrest  and  imprison- 
meat,  on  a  charge  of  carrying  concealed 
deadly  weapons.  The  answer  was  an  abso- 
lute and  speclflc  denial  of  everything  char- 
ged. With  this  issue  made,  the  case  was 
tried  before  a  Jury,  who'  returned  a  verdict 
for  appellee  for  $200.  After  appellants'  mo- 
tion for  new  trial  had  been  overruled,  they 
prosecuted  this  appeaL 

The  court,  on  tbe  trial,  gave  to  the  Jury 
only  one  Instruction,  which  seems  to  us  to 
state  the  law  of  this  case  aa  favorably  to  ap- 
pellants as  eoold  be  given.  The  tnslmctions 
asked  by  appellants  were  properly  refused. 
The  facts  havhig  been  submitted  to  the  Jury 
under  proper  InstructioDS,  tbelr  verdict  can- 
not be  disturbed,  unless  it  appears  to  be  fla- 
grantly against  tbe  evidence.  From  the 
proof,  we  do  not  feel  authorized  to  disturb 
the  verdict  of  the  Jury,  as  It  cannot  be  said 
to  be  flagrantly  against  the  evidence,  nor  te 
be  excessive. 

Appellants  Omipialn  ttiat  the  statraoent  of 
one  of  the  appellants  was  permitted  to  be 
proven  on  the  trial,  when  the  statement  was 
shown  to  have  been  made  In  the  absence  of 
the  other.  This  statement  was  made  by  one 
at  appellants  to  the  chief  of  police  In.  procur- 
ing the  arrest  of  appellee.  Waddle.  This 
was  not  error.  Appdlee  could  certainly 
prove  the  statements  of  ^ther  defendant  as 
against  himself,  and  he  would  not  be  depriv- 
ed of  this  right  because  there  were  two  de- 
fendants. Besides,  there  was  a  consplra<7 
charged,  and  on  this  ground  this  evidence 
was  admissible.  It  seems  to  us,  from  the 
proof  In  the  cose,  tbe  verdict  Is  not  excess- 
ive.  Wherefore  the  Judgment  Is  afflnned. 


CITY  OF  WINCHESTER  t.  FHAZBR. 
(Court  of  Appeals  of  Kentucky.    Dee.  1,  1807.) 
MomeiPAL  CoBPOBATioMs— OmcBRS— Insanr 

IK  Co»TRA,CTB. 

L  Under  Kj.  St  f  S484  <proriding  that  any  of- 
ficer of  a  city  of  the  fourth  class,  who  shall  be 
directly  or  indirectly  intereated  as  agent,  i^n- 
dpal,  or  anrety  ia  any  contract  with  the  city, 
ahaii  thereby  vacate  liis  offlce,  and  tlw  c(mtraet 
shall  be  void),  a  member  of  the  council,  acting 
under  an  order  of  the  council,  cannot  recover  the 
reasonable  value  of  his  services  in  making  a  aet- 
tiement  with  the  city  tax  collector. 

2.  Where  a  settlement  between  a  city  and  Its 
tax  collector  Is  leqiitred  by  law  to  be  made  be- 
fore the  couDCilj  a  mcmtjcr  of  the  ootiiicil  cannot 
recover  for  services  rendered  in  making  Hoch  set- 
fleoaent,  as  that  la  a  part  of  his  offlcja]  duties. 
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aud  the  tect  Omt  be  maide  the  Kttiemnit  uaAa 
Uk  order  of  the  coundl  is  immaterieL 

Appeal  from  drcult  court,  Clarke  county. 

*Wot  to  be  ofBclally  raported." 

Action  br  3-  H.  Pnxer  against  the  dty  of 
Winchester.  From  a  Jndgment  for  plaln- 
tlfl,  defendant  appeals.  Bevwsed. 

U  H.  BtiBb  «nd  J.  U.  Benton,  for  appel- 
lant.   Gibson  Taylor,  for  appellee. 

WHITE;  J.  This  action  was  broufftat  In 
the  Clarke  (drcnlt  court,  by  appellee.  J.  H. 
Fraaer.  against  tbe  dty  of  Winchester,  for 
■nrlces  in  making  eettlements  with  tlie  city 
tax  collector,  for  the  years  1892,  1888,  18M, 
and  1885,  wblch  he  alleges  he  did  by  and 
under  an  order  of  the  board  of  councllmen 
of  said  0ty,  and  that  such  snrlces  were  rea* 
scmably  worth  $150,  and  that  the  same  were 
necessary  for  said  corporation.  The  an- 
swer filed  do«  not  deny  the  fact  that  the 
aerrlces  were  necessary  or  rendered.  In 
fact,  tbe  only  defense  pree^ited  by  the  an- 
swCT  is  tbat  at  tbe  time  tbe  several  orders 
were  made  directing  appellee  to  make  the 
settlements,  as  well  as  when  the  settle- 
ments were  mad^  tbe  appellee  was  a  mem- 
ber «f  the  boaid  ot  colmcllmen,  and  was  an 
irfBcer  of  the  dty,  and  that,  by  the  charter 
Coremlnff  snch  dty,  all  contraeta  of  any 
kind  made  by  an  office,  dther  directly  or 
indirectly,  aa  prlndpal  or  surety,  are  null 
and  void.  Tbe  answer  also  pteads  that 
there  Is  and  was  an  ordinance  of  the  dty  of 
Windiester  that  prorldes  that  no  offlcer  of 
the  eitr  of  Wlndiester  ahall  become  Inter* 
ested  while  in  office  in  any  contract  with 
said  dty  the  making  or  execntUm  of  which 
Is  connected  with  his  oiBclal  datiea.  To 
tbia  answer  a  gmeral  demurrer  was  atw- 
tained.  and,  appellant  fhlUng  to  i^ead  far- 
ther, Judgm^t  was  rendered  for  the  amount 
dalmed,  and  from  that  Judgment  this  ap- 
peal is  prosecnted. 

As  tbe  answer  does  not  deny  the  senrlces, 
or  that  on  quantum  meruit  they  were  worth 
tbe  amount  sued  fer,  the  only  question  Is  oa 
the  sufficiency  of  tbe  answer.  The  dty  of 
Winchester  Is  a  city  of  tbe  fourth  class,  and 
aectlon  9iSi  of  the  Kentucky  Statutes, 
which  Is  a  part  of  the  cliarter  of  dtles  of 
the  fourth  class,  provides:  •  •  Should 
any  officer  of  said  d^  be  directly  or  Indi- 
rectly interested  as  agent  or  principal  in  any 
contract  with  said  city,  or  as  surety  on  any 
such  contract,  he  ahaU  thereby  vacate  his 
office,  and  the  contract  entered  Into  before 
said  officer  vacates  his  office,  shall  be  niUI 
and  void."  By  the  petition  of  the  appellee 
it  Is  atated  tbat  tbe  board  of  coundlmen  of 
the  appellant  dty.  by  a  resolution,  appointed 
appellee  to  make  tbe  settiement  with  the 
tax  collector,  and  tliat  appellee  accepted  the 
appointment,  and  made  the  aettlement.  If 
this  be  true,  and  It  Is  not  denied  by  the  an- 
swer. It  was  a  contract,  by  implication,  to 
-^y  appellee  the  reasonable  value  of  his 


services  for  soch  work,  and  the  same 
hiblted  by  the  setitiMi  of  the  charter  <] 
and  by  the  ordinance  pleaded,  provide 
appellee  was  at  tbe  time  a  member 
council  of  the  city.  The  answw  ^ead 
at  tbe  date  of  this  reatdution,  the  a| 
was  a  member  of  the  coancU.  and  • 
murrer  this  is  taken  as  true.  The 
pleaded  presetted  a  defense,  and  ti 
murrer  thereto  should  have  been  ovei 
Besides,  by  the  answer  U  is  ideadei 
this  settlement  li  required  law 
made  before  the  dty  council,  and  tli 
pellee  was  obliged,  as  a  member  i 
council,  to  assist  In  making  this  settli 
that  the  same  was  a  part  of  the  dm 
his  office;  and  that  the  only  compm 
aUowed  by  law  to  the  membera  of  tbe 
cil  was  not  exceeding  three  ddlara  fo 
meeting  attended.  For  these  reasoi 
are  of  i^lnion  tbat  the  demorm  to  t 
Bwer  should  have  been  overruled.  Thi 
ment  following  Is  therefore  crroneou 
is  reversed,  and  the  cause  remanded 
directions  to  set  aside  tbe  judgment, 
a  new  trial,  and  overrnle  the  demni 
both  original  and  amended  woMWVt,  a 
further  proceedings. 

RICHARDSON  et  al.  v.  HUFF  et 
(Cuurt  of  AiKieals  of  Kentneky.    Dee.  7 
ArrsAL-Bavisw— Nsw  Trial  — Kswu-l 
sasD  Bvinixcs. 

1.  Where  the  verdict  Is  not  Sanantlr 
tiie  evidmee,  it  will  not  be  disturbed. 

2.  A  oew  trial  will  oot  be  graoted  bee 
newlr-discovered  evideace,  consisting  of 
atioQs  of  one  of  tbe  parties,  where  the  | 
propoBes  to  prove  was  taivettigBted  on  th 
ana  the  fact  It  proposes  to  cstahUdi  wa 
fied  to  by  other  witnesses. 

3.  A  new  trial  will  not  be  granted 

■  RTound  of  newlr-discoTered  eyidence  whei 
is  no  afliilaTit  of  late  discoveiy. 

Appeal  from  drcnlt  court.  Barren  < 
"Not  to  be  officially  reported." 
Action  by  John  Huff  and  others, 
'  partners,  against  Richardson  Bros.  &  ' 
an  account.   From  a  ludgment  for  pli 
defendants  appeal.  Affirmed. 

Dehoney,  Taylor  A  Barlow,  for  app4 
Bides  ft  Duff,  tor  qpcUees. 

WHITE,  J.  niB  ivpeal  la  proaecntc 
a  verdict  and  Jud^ent  ttf  the  Barrm 
courL  The  action  was  founded  on 
count  tor  the  hire  of  teams  by  app< 
trarellug  salesman,  w  drummer,  wb 
gaged  In  appellants  tnidness.  The  c 
presented  was  a  goaeral  dodal  of  i 
debtedness,  and  a  plea  tbat  the  accou 
the  personal  account  of  the  salesmai 
was  without  authority  from  appdla 
contract  snch  indebtedneea,  and  th: 
sslesman  bad  settled  the  account  b 
to  appellees.  On  this  Issue  the'  cai 
tried  before  a  Jury,  who  returned  a 
for  aiqpeUeea  for  the  foil  amount  d 
$13Bl 
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ants  asked  a  new  trial  on  the  ground 
coart  limited  tbe  argnment  of  coun- 

i  minutes  to  a  side.  The  record  fails 
that  the  court  limited  the  argument 

er  ground  for  a  new  trial  is  that  the 
8  not  Bustaioed  by  sufficient  eyidence, 
lontrary  to  law.  We  have  examined 
euce,  and  cannot  disturb  the  verdict, 
dence  was  sufficient  to  support  the 
and  It  la  not  flagrantly  against  the 

lird  ground  relied  on  is  uewly-discoT- 
idence,  Tery  material  to  a  fair  trial, 
hey  could  not.  with  reasonable  dill- 
laTe  dIscoTered  and  produced  at  the 
?hl8  newly-discoTered  evidence  is  set 
.  an  affidavit,  filed,  of  one  Walton, 
stance  of  this  affidavit  la  that  the  af- 
i  heard  W.  O.  Allen,  one  of  the  plain- 
several  occasions,  speak  of  the  In- 
ess  of  B.  B.  Williamson,  a  drummer, 
inn  of  HnfT,  Allen  &  Pedigo,  and  np- 
or  three  occasions  Allen  said  he  held 
e  of  Williamson  for  said  Indebted- 
td  the  amount  of  tbe  note  was  some- 
'er  $130.  These  conrersattons  all  oc- 
prithin  the  last  18  months.  Deboney 
jrlor,  attorneys  for  defendants  (now 
ttB),  file  their  affidavit,  and  say  they 
know  that  plaintiff  Allen  would,  on 
1  of  tbe  case,  deny  taking  and  ae* 
the  note  of  WiliiainBon  for  tbe  ac- 
lued  on  herein,  until  he  made  the 
ot  In  court;  that  neither  of  defend- 
ttomeye  knew  that  Walton  would 
le  facts  recited  Id  bis  affidavit,  until 
e  trial,  and  they  could  not  with  rea- 
dlUgence  have  discovered  and  pro- 
ftid  evidence  on  the  trial.  One  of  the 
IS  at  issue  In  the  case  was  whether 
B  had  accepted  the  note  of  William- 
settlement  of  the  account.  In  fact, 
I  one  of  tbe  main  issues.  The  whole 
ned  on  the  fact  as  to  whether  the  ac- 
led  on  was  the  debt  of  Williamson,  or 
t  of  appellants,  Richardson  Bros.  & 
Price's  Adm'r  v.  Thompson,  84  Ky. 
i.  W.  408,  this  court  lays  down  the 
!  law  governing  applications  for  new 
9oa  tbe  grounds  of  newly-discovered 
e  to  be  "that  the  evidence  discovered 
id  to  prove  facts  which  were  not  di- 
a  issue  on  the  trial,  or  were  not  then 
nor  Investigated  the  proof,  and  is 
rely  accumulative."  In  Mercer  v. 
s  Adm'r,  87  Ky.  21,  7  S.  W.  307,  this 
eld:  "It  is  well  settled  that  a  new 
DUld  not  be  granted  upon  the  ground 
y-dlscovered  evidence  unless  it  be  of 
re  charactOT.  If  it  be  doal)tf  ul  wheth- 
ould  have  any  preponderating  infln- 
on  another  trial,  then  It  will  not  avail 
in  it.  Allen  v.  Perry,  6  Bush,  86. 
lly  should  this  rule  apply  where  the 
iscovered  evidence  la  parol,  and  re- 
»  a  point  litigated  upon  tbe  former 
In  the  caM  at  tiftr  there  Is  do  affi- 


davit of  appellants,  or  of  any  one  for  them, 
that  they  did  not  know  of  this  evidence  be- 
fore the  trial,  but  only  the  affidavit  of  the 
attorneys  that  they  themselves  did  not,  and 
with  reasonable  dllligence  could  not  have 
discovered  this  testimony  before  the  trial. 
We  have  no  doubt  that  appellants*  attorneys 
were  diligent  on  the  trial,  and  that  they  did  not 
know  of  this  evidence  is  certain,  from  the 
fact  that  it  was  not  Introduced;  but  It  seems 
to  us  that  this  newly-discovered  evidence 
comes  within  tbe  role  as  approved  this 
court  in  tbe  two  cases  cited  above.  The  iden- 
tical point  proposed  to  Ve  proven  by  this 
witness  was  investigated,  and  the  fact  pro- 
posed to  be  established  by  this  testimony 
out  of  the  month  of  one  of  tbe  plaintiffs  was 
proven  on  the  trial  by  the  drummer,  Wil- 
liamson, himself;  and  so  this  evidence,  at 
best,  would  be  but  cumulative  and  corrobora- 
tive. It  seems  to  us  that,  by  the  rules  of 
law  laid  down  by  this  court,  there  was  no 
error  In  the  circuit  court's  refusing  a  new 
trial.  Appellants  also  ffied  affidavits  ot  Mc- 
Connell  and  Snoddy  as  to  facts  they  would 
testify,  but,  as  to  this,  there  Is  no  affidavit  of 
any  person  that  this  was  newly  discovered. 
For  aught  this  record  shows,  both  appellants 
and  their  attorneys  may  have  known  of  this 
evidence  before  the  trial.  For  this  reason 
these  two  affidavits  cannot  be  considered. 
Finding  no  errw,  tbe  Judgmoit  Is  affirmed, 
with  damages. 


WILLIAMS  V.  COMMONWEALTH. 
(Court  of  AwwalB  of  Kentucky.    Dec.  7,  1897.) 
Cbihival  Law — CoNvicrtoir  or  Lbssrh  OrrRirsa 

— AUJ1.UI.T  WITH  InTBXT  TO  KiLL— EvlDBITCa 

1.  Under  an  indictment  for  maliciously  shoot- 
InK  at  and  wouoding  another  with  Intention  to 
kill  (Ky.  St  S  1166).  a  conviction  "of  ehootlng 
and  wonndiag  in  sadden  heat  and  passion"  (sec- 
tion 1242)  is  valid  as  a  lesser  degree  of  the  for- 
mer offenae,  and  a  conviction  under  the  latter 
section  will  bar  a  prosecution  under  the  former. 

2.  Under  an  indictment  for  maliciously  shoot- 
ing at  and  wounding  another  with  an  Intention 
to  kill,  testimony  as  to  the  extent  of  the  hijmr 
is  competent,  not  only  as  tending  to  show  the  In- 
tent with  which  the  injury  was  inflicted,  but  as 
proper  for  the  jury  to  consider  In  Aang  the 
amount  of  punishment. 

8.  Hie  jury  will  be  warranted  la  concluding 
that  defendant  fired  tbe  pistol,  where  the  testi- 
mony dearly  showed  that  ne  drew  the  j^mUA,  had 
hold  of  it.  and  was  scuffling  with  the  injurad  par- 
ty when  It  went  off. 

Appeal  from  circuit  conrt,  Knox  county. 

*^  be  officially  teportei/* 

TTnda  an  Indictment  tar  malldonsly  shoot* 
ing  at  and  wounding  another  with  a  deadly 
weapon,  John  WUllams  was  found  gnillgr 
of  shooting  and  wounding  In  suddan  beat  and 
passion,  and  appeals.  Afllrmed. 

John  T.  Hays,  for  appellant  W.  8.  Tay 
lor,  Atty.  Geun  for  the  Commonwealth. 

DU  RBLLEl,  J.  Under  an  indictment  tot 
I  maUclonsly  shooting  at  and  wounding  anoth 
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er  wltb  a  deadly  weapon,  with  an  Intention 
to  kill  such  peraon,  the  a[q>eUant  waa  found 
gvUty  of  shooting  and  wounding  in  sndden 
heat  and  passion,  and  his  pnnl^unent  fixed 
at  a  floe  of  $500.  The  ertdence  tended  to 
show  that,  after  a  qnarr^  the  defendant 
attacked  one  Jonwdy,  and  drew  a  platot,  as 
he  claims,  for  the  purpose  of  striking  Jonwdy 
with  it;  tbat  In  the  scuffle  the  weapon  was 
discfaaised,  and  Jonwdy  waa  strode  In  tiie 
knee. 

The  grounds  for  rerertal  relied  on  are: 

1.  That  the  second  Instruction  as  to  shoot- 
ing and  wounding  In  sudden  beat  and  pas- 
sion, without  prerlooa  malice,  was  error,  be- 
caose  not  a  degree  of  the  offense  charged  In 
the  Indictment,  viz.  malicious  shooting  and 
wounding  with  Intent  to  kilL  This  «act 
point  seems  to  ns  to  be  decided  In  Tyra  t. 
Oom.,  2  Meta  (Ky.)  2,  against  appellant's  con- 
tention; and  we  think  that  the  question  la 
settled  by  section  283  of  the  Criminal  Code, 
which  proTides  that  the  offenses  named  In 
each  BUbdiTlsIon  of  the  section  shall  be  deem- 
ed deffrees  of  the  same  offense.  In  the  mean- 
ing of  sections^ and  InthesecondsnbdlTlslon 
names  all  injuries  to  the  person  by  maiming, 
wounding,  beating,  and  asaanltlDg,  whether 
malicious  or  from  sudden  passion,  and  wheth- 
er done  or  not  with  the  Intention  to  kilL  The 
offense  denounced  by  section  Ky.  8t, 
Is,  under  this  section  of  the  Code,  cleariy  a 
degree  of  the  offense  denounced  by  aoctlon 
11(10,  and  a  conviction  under  the  former  sec- 
tion would  bar  a  prosecution  under  the  latter. 

2.  The  next  ground  urged  for  reversal  Is  the 
admission  of  testimony  by  the  prosecuting 
witness  as  to  the  amount  and  extent  of  his 
injury.  We  think  this  testimony  competent 
not  only  as  tending  to  show  the  intent  with 
which  the  iDjury  was  Inflicted,  hat  as  proper 
for  the  Jury  to  coiulder  In  flxlnff  the  amount 
of  punishment. 

3.  The  third  ground  urged  for  reversal  Is 
that  there  was  no  testimony  to  show  that  ap- 
pellant fired  the  pistol.  Inasmuch  as  the  tes- 
timony clearly  showed  that  he  drew  the  pis- 
tol, had  hold  of  it,  and  was  scnffllng  with 
Jouwdy  for  its  possession  at  the  time  It  went 
off,  we  tbink  the  Jury  were  warranted  In  con- 
cluding that  he  fired  It.  Jodgmoit  affirmed. 


SHEPHBRD  V.  HAIIVEY'S  ADM'X. 
(Oonrt  of  Appeals  of  Kentucky. .  Dee.  11,  1897.) 
Jdi>oii>mt~D*t  in  CovKf— Vauhitt. 

1.  When  the  record  shoirs  thnt  on  two  occa- 
sions defendant  filed  exceptions  to  the  report  of 
a  commiBsfoner  as  to  an  amount  dne  to  an  es- 
tate,  and  that  the  conrt  ou  both  occasions  ad- 
judged the  same  amount  ns  his  liability,  and  the 
Becoud  judgment  recites  that  proof  was  beard  on 
the  question,  he  cannot  complain  tliat  be  was  not 
given  bis  day  in  conrt. 

2.  A  judgment  wns  rendered  on  a  commlaslon- 
er's  report.  Afterwards  objections  to  the  report 
were  neard,  nnd  it  was  confirmed.  Further 
plendinjm  being  filed,  the  case  was  submitted  to 
a  special  judge,  who  refused  to  disturb  the  judg- 
ment imd  cuufirmation,  and  entered  formal  JudR- 
ment  thcmon,  reciting  for  what  It  was  rendered. 


HM  not  error,  as  cDnstltutiaK  two  jadgmemti 
for  the  same  debt 

Appeal  from  circuit  court,  Owsley  county. 

*^^ot  to  be  offlclalJy  reported." 

Action  by  the  administratrix  of  P.  H.  Har- 
vey to  settle  the  estate.  From  a  Judgment 
therein,  finding  assets  In  the  bands  of  Silas 
P.  Shepherd,  and  a  Judgment  against  him 
(or  the  amount  thereof,  he  appeals.  Af- 
firmed. 

James  Bl  Sebastian*  for  appellant.  BL  K. 
Hogg,  for  ^tp^ee. 

WHITB,  J.   On  the  IStb  day  at  October. 
1880,  the  administmtrlx  of  P.  EL  Harvey 
filed  her  petition  In  the  Owsley  drcolt  court, 
seeking  a  settlement  of  tiw  estate  and  a 
sale  of  the  land  to  pay  the  debts  of  the  de- 
cedent  Shortly  after  the  institution  of  this 
action,  William  Harvey,  a  son  of  decedent, 
and  a  party  to  the  settlement  suit,  cnt  some 
timber  on  the  land,  and  was  proceeding  to 
remove  aame  when  the  administratrix  and 
the  creditors  made  complaint  of  this,  by  as 
amended  petition;  and  on  June  28,  1881, 
William  Harrey  appeared  in  open  coort;  and 
executed  bond,  with  appellant  as  aorety. 
The  terms  of  that  bond  were  that  they 
would  pay,  on  the  order  of  tlie  oonrt.  the 
value  of  the  timber  cut  from  the  lands  of 
P.  H.  Harvey,  ^e  value  to  be  ascertained  by 
a  commissioner.    Afterwards  William  Har- 
vey  cut  other  timber  from  the  land,  and  the 
court  upon  being  Informed  of  this  fact  di- 
rected that  another  bond  be  executed,  simi- 
lar to  the  other.   Bnt  this  second  bond  waa, 
by  consent  of  all  parties,  executed  by  ap- 
pellant as  principal,  with  surety,  as  appel 
lant  had  purchased  tbe  timber.   The  whole 
case  was  then  referred  to  the  court's  com- 
missioner, to  take  proof  of  the  assets  and 
llabilltlee  of  the  estate  of  the  decedent  In 
that  proof  the  commissioner  also  took  proof 
of  the  value  of  the  timber  cnt  by  WUIlam 
Harvey,  and  reported  the  same  to  conrt; 
and  this  report  was  excepted  to  by  appel- 
lant and  William  Harvey,  especially  as  to 
the  Talne  of  the  timber  as  fixed  1^  the  com- 
missioner, to  wit  $207.93.    Hie  admlBlatrs- 
trix  also  filed  exceptions  to  the  report  of 
the  commissioner,  and  one  obJeetloD  orged 
Is  that  the  commissioner,  in  hla  report  fixes 
two  valnatlona  on  the  timber,— one  of  $M.(K}. 
In  the  wooda,  and  the  other  $227.93,  at  the 
river;  these  two  being  in  seeming  ccutradlc- 
tlon.   The  case  was  again  referred  to  tlie 
commissioner  for  further  proof,  who  asain 
reported.   In  March,  18S4,  upon  hearing,  a 
Judgment  was  rendered.   The  Judgment  re- 
cites that  the  case  was  heard  on  the  excep- 
tions to  the  commissioner's  report  and  ad- 
judges that  there  are  assets  of  the  estate  in 
the  bands  of  aivellant  and  William  Btarrey. 
for  timber,  the  som  of  $227.93,  and  provided 
for  Its  use  In  the  payment  of  the  debts  of 
decedent   It  seems  that  at  the  March  term. 
188^  wlMi  the  Jndfiaent  abora  was  ren- 
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d»  the  aopell&iit  uaA  William  Harvey 

0  excevtei  to  the  r^xt  of  the  Gominl»> 
er.  At  the  September  term,  1886^  the 
dlant  produced  and  offered  to  file  an  anr 
r  and  oovnterclalm.   Thla  appears  to 

1  beoi  filed  on  the  5th  day  of  the  term. 
I  answer  and  counterclaim  iQ)eclftcall7 
g  In  Issue  the  UtUUiy  of  ivpeUant  fbr 
ram  of  9327.88  on  occonnt  of  the  timber, 
for  which  the  two  bonds  were  encuted. 
court,  on  the  6th  day  of  the  term,  iqwn 
t  heard,  orermled  the  exceptions  and 
ctlons  to  the  commissioner's  report  and 
trmed  same,  and  adjudged  that  the 
e  of  the  timber  at  the  rlrer  Is  ^7.83. 
X  this  term  there  was  cmulderable 
ding  filed  by  both  ai^lant  and  appel- 
and  proof  takoi;  and  In  Kay  term.  IS&i, 
case  was  snbndtted  to  B.  W.  Riddle, 
lal  Judges  without  Jury;  and  anrellee 
ed  for  role  against  appellant  to  show 
le  why  be  should  not  pay  the  amount  of 
.88,  the  amount  adjudged  agahist  him 
he  TSlne  of  the  timber.  Appellant  re- 
ided  to  this  role;  and  to  this  response  a 
urrer  was  sostalned,  and  the  court  ad- 
leA  that  by  the  confirmation  of  the  re* 

the  matters  In  contest  were  settled  and 
rmlned,  and  that  the  court  could  not 
rtain  the  proceeding  to  disturb  that 
[ment  and  confirmation,  and  then  the 
t  rendered  formal  Judgment  for  $227.^, 
I  Interest   From  this  Judgment  this  ap> 

Is  proseented. 

tpellant  complains  of  the  Judgment  ren- 
d  herein,  and  says  that  he  was  not  glT- 
ils  day  In  court,  and  the  light  to  litigate 
matter  of  bis  liability.  This  record 
that  im  at  least  two  occaalons  he  filed 
iptions  to  the  report  of  the  commlssionr 
and  that  the  court,  on  two  trials,  ad- 
;ed  that  the  sum  of  9227.83  was  the  cor- 
amsoat  of  his  llaUUty;  one  of  Oie  Judg- 
ts  rsdUng  that  i^oof  was  heard  on  the 
>tioa. 

>pellee  also  complains  that  he  was  not  ap- 
ed of  the  sittings  by  the  commissioner 

originally  fixed  the  value  of  the  timber, 
his  the  record  contradicts  him,  for  the 
ce  given  by  the  commissioner  shows 
;  It  was  executed  on  appellant,  and  that 
sittings  of  the  commissioner  vrere  con- 
ted  at  appdlants  ^aoe  of  baainess. 
ntellant  complains  that  the  Jodgmant  ap- 
ed fimn  is  axoT,  because  it  shows  on  Its 

that  It  Is  a  Judgment  uptm  a  Judgment 
etofore  rendered  in  the  same  court,  and 
,  therefore,  there  are  two  Judgments 
Inst  htm  for  the  same  debt,  and  for  the 
e  amount  It  seems  to  us  that  the  Judg- 
it  appealed  from  on  the  rule  Is  just  the 
Ud  entry  of  Judgment  upon  a  fact  there- 
re  ascertained  by  the  court  upon  hearing 
>f.  The  ancient  mode  of  proceeding  in 
1  cases  was  the  summary  method  of 
.  attachment  and  contempt;  but  the 
r  and  more  lenient  practice  has  been  to 
xd  execution.   The  court  In  this  case 


oonid  have  done  either,  but  diose  to  adopt 
the  latter,  of  which  appelant  will  not  be 
heard  to  complain.  However,  If  ai^ellant 
be  r^ht  In  hla  nmtentlon  tiuit  this  Is  a 
Judgment  upon  a  Judgment  It  cm  Its  faoe 
redtes  for  what  It  Is  rmdered,  and  tbns- 
provides*  neceflsarlly,  that  the  sadtfaetkm 
of  this  Judgment  will  satisfy  the  fbrmer. 
This,  If  true,  cannot  be  held  prejudicial  tO' 
app^ant  Finding  no  error,  the  Judgment 
Is  affirmed. 


BISHOP  V.  JSWELli. 
(GoDrt  of  Appeata  of  Eentoclv    I>e&  2,  1887.)- 
SKwamoMMKut  or  Vekoor's  Lisx— SuvnciaKor 

or  fiviDBSoa. 
Defendant  agreed  with  the  bolder  of  his 
notes,  secnred  by  vendor's  lien,  to  deed  the  l8D± 
to  nich  holder  on  surrender  of  the  notes.  The 
notes  were  mrrendered,  and  defendant  rented  tiie 
land,  giving  his  notes  for  the  rent  hut  Mcecuted 
no  deed,  but  left  the  land,  and  thereafter,  with- 
out plftintifTs  kaowledfre.  re-entered,  dalmlng 
payment  of  the  notes.  One  of  the  notes  contain- 
ed an  IndorsMDent,  whidi  defendant  alleged  waa 
for  $500,  wh!c4i  was  in  excess  of  the  amount  of 
the  note.  Defendant  could  not  state  where  be 
got  the  money  to  mal^e  the  payment,  and  why 
the  surplus  was  not  indorsed  on  the  other  note. 
Bdd  iasnlScient  to  show  a  payment  of  the  notes 
as  a  defense  to  the  foreclosure  of  the  Hen  secured 
thereby. 

Appeal  from  circuit  court,  Barren  county. 

"Not  to  be  officially  reported." 

Action  by  Jonathan  Jewell  against  0,  B.- 
Bishop.  From  a  decree  tar  plaintiff,  defend- 
ant BKKAls.  Affirmed. 

Bales  ft  Duff,  tot  appellai^  W.  L.  Porter, 
fbr  appellee. 

HAZBL.RIOO,  J.  At  Btnne  Ume  peka  to 
1S85,  appellant  Bishop,  bought  from  Renlck  a 
tract  of  land  at  the  price  of  91,200,  and  made 
several  small  payments  thereon,  until,  on  settle- 
ment in  1887,  he  executed  his  notes  for  91,000 
In  three  equal  installmoits,  and  obtained  a 
deed  for  the  land.  The  notes  were  assigned  to 
appdlee,  Jewell,  and  afterwards— p«-baps  in 
1800— an  agreement  was  made  between  Bishop 
and  Jewdl  to  resdnd  the  contract  Blshop- 
agreelng  to  convey  the  land  to  Jewell,  while 
the  latter  was  to  surrender  the  notes  to  Ksbop. 
Accordingly,  the  notes  were  delivered  to  Bish- 
op, and  the  latter  rented  the  land,  and  fcvt  pos- 
session of  it  executing  his  note  for  the  rent 
This  continued  for  sev^!al  years  nntU  Bishop- 
left  the  land.  Jewell  then  dhMsovned  that  be 
bad  never  obtained  a  deed  from  Bishop,  and 
called  on  him  ftw  it  Bishop  evaded  the  de- 
mand, and  agahi  moved  hack  on  the  prop»ty. 
without  the  knowledge  or  consent  of  Jewdl. 
and  then  claimed  he  had  paid  the  notes,  and 
was  the  owner  of  the  property.  Some  -slight 
color  is  given  his  contention  by  reasim  of  a> 
peculiar  credit  foimd  on  we  of  the  notes,  in- 
dorsed thereon  thus,  hi  the  handwriting  of 
Jewell:  "Received  on  the  within  note,  flnt 
note,  95.00  •o/ios,  May  10th,  1800."  Jewell 
testifies  that  this  was  intended  as  a  credit  of 
only  95,  the  amount  In  fact  paid,  while  appetl- 
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Isnt  tesUflM  that  be  paid  Jewell  $500  at  the 
date  named.  ^peUanfe  teetlmoiir  on  tbls 
point  Is  altogetiur  tuuatlsfactory.  He  Is  nnatde 
to  tcU  bow  the  payment  was  made,  or  from 
whom  or  how  be  got  ai^  of  the  money.  He 
seema  to  have  been  a  man  of  very  limited 
means,  and  would  likely  have  remembered 
some  of  these  drtalls.  Moreover,  If  be  had 
made  this  payment,  be  would  hardly  have  exe- 
cuted his  note  during  several  years  for  rent, 
and  at  last  abandoned  the  pn^jierty  be  bad  paid 
for.  Besides,  such  a  paymoit  would  have  over- 
paid the  note  on  which  It  was  entered,  and 
the  parties  would  simply  have  canceled  It,  and 
entered  the  balance  of  the  9500  on  the  second 
note.  The  conduct  of  the  am>dlant  Is  wholly 
Inconsistent  with  bis  contention.  The  .chan- 
cellor ordered  the  land  sold  to  pay  the  balance 
due  oa  the  notes,  not  being  authorised  to 
force  the  agreement  to  rescind,  and  require 
Blsh<q;>  to  convey  the  land  to  JewelL  In  hia 
oondnalons  be  la  clearly  suppwted  by  the  evi- 
dence and  the  facts  and  circumstances  sur- 
roandlng  the  parties.   Judgment  affirmed. 


McGUIHK  et  sL  T.  WEST. 

(Ooort  of  Appeals  of  Kentucky.    Nov.  SO,  1887.) 

WsoiTornL  Levt  —  Ownership  or  Peopsett  — 
Sale. 

1.  In  an  action  for  the  wrongful  levy  of  an 
execution  on  some  hogs,  the  evidence  showed 
that  they  bad  belonged  to  plaintifra  employ^ 
who  kept  them  at  plaintiff's  logging  camp,  and 
allowed  tbem  to  foUow  cattle  owned  and  fed  by 
plaintiff.  Plaintiff  parchased  the  bogs  of  his 
employ^ — the  latter  to  be  credited  on  an  obliga- 
tion he  owed  plahitiff.  The  hoes  were  to  re- 
main at  the  camp,  and  feed  after  the  cattle, 
awhile,  before  being  weighed.  During  this  in- 
terval the  execution  wasTeTied.  Held,  the  ques- 
tion of  ownership  was  properly  submitted  to  the 
jury;  the  purchase  not  bemg  fraudulent  per  se, 
UDoer  Ky.  St.  fi  1908,  which  provides  that  aliena- 
lion  of  personal  property  shall  be  void,  as  to 
creditors,  unless  actual  posseaaira  accompanies 
the  same. 

2.  Where  the  evidence  is  conflicting,  the  verdict 
of  the  jury  will  not  be  disturbed. 

Ai^ieal  fo}m  circuit  court,  Estill  county. 

"Not  to  be  officially  reported." 

Action  by  James  F.  West  against  Pryse  Mc- 
Guire  and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.  Affirmed. 

J.  B.  White,  for  appellants.  Grant  B.  Lilly, 
(or  appellee. 

BUBNABf.  J.  This  suit  was  Instltiited  by 
appellee  upon  an  Indemnifying  bond  given 
1^  appellants  to  the  sheriff  of  Lee  county,  re- 
quiring bim  to  levy  an  execution  tat  favor  of 
the  commonwealth  against  one  Lunsford,  for 
the  sum  of  928.4(^  on  17  head  of  bog^;  appel- 
lee allefl^  that  the  hogs  levied  on  belonged  to 
blm  at  the  time  the  execution  was  Issued  and 
levied,  and  the  bogs  aoli  to  satisfy  same.  The 
1^1  question  Involved  In  the  case  Is,  did  the 
aiqpellee  take  the  actual  possession  of  the 
b(^8.  In  good  faith,  at  the  time  of  the  alleged 
purchase,  so  as  to  vest  htm  with  the  title  un- 
der the  provisions  of  section  1908  of  the  Ken- 
tuch}'  Statutes?   Tbe  facta,  aa  ahown  by  the 


record,  are  about  as  toUowa:  Appellee,  ^ 
bad  employed  one  Harris  to  get  out  a  1 
loga  for  blm,  and  bad  fnmlabed  blm  tbi 
tie  neceaaary  to  do  the  work.  Harrl 
seems,  had  carried  to  the  logging  can 
appeUee  the  bogs  bi  question,  dalmbig 
the  owner  thereof,  and  had  them  folio 
the  cattle.  While  theae  iutg»  were  nu 
around  tbe  loggbig  camp,  apj/t^l/ee  pure! 
them,  and  agreed  to  pay  ther^w  $4  pe 
pounds;  the  iogi  to  be  wel^wd,  and  E 
to  be  credited  with  the  price  tttereof  o 
obllgatiott  be  owed  appelleeL  It  was  aj 
between  tbe  vendor  and  the  vendee  tba 
hogs  were  to  remain  tat  the  camp,  and 
after  the  oxen,  tm  a  while,  before 
weighed;  and  It  was  during  tbia  Interval 
the  execution  of  appellanta  was  lerla 
them.  Tbe  teatlmony  shows  tbat  tbe  e 
tlon  wu  aned  out  and  levied  anbaeqneni 
the  date  of  the  alleged  porcbase.  It  a 
to  ua  that  tbe  Uxt  fbat  a^^ee  wu  In  r 
the  proprietor  of  tbe  camp  where  tbeae 
were  being  k^t,  that  be  owned  and  fe 
oxen  which  tb^  were  following,  and 
Harris  was  simply  an  employe  of  tali 
facts  which  strong  tout  to  ahow  ttu 
was  In  their  actual  possession  imder  his 
chase  at  tbe  date  of  ttae  levy  ot  tbe  exeei 
At  all  events,  the  fSct  that  no  visible  a 
tlon  in  the  actual  cnato^  of  the  hoga  fic 
ed  the  alleged  purchase  cannot  be  dei 
tmder  the  facta  of  ttae  caae,  aa  per  ae  f 
ulent,  and  the  question  of  ttaelr  ownc 
and  poaaeaalon  waa  projpvrlj  anbmltted  1 
jury. 

Tbe  flnrt  instruction  required  the  Jn 
believe  from  the  evidence  that  appeUe« 
bought  and  received  the  hoga  nwntlone 
fore  the  date  of  ttae  levy  of  ttae  executlm 
that  be  was  ttae  actual.  Dona  flde  own 
that  date;  and  Iqr  the  second  tnatmedo! 
jury  were  told  that  If  plaintiff  had  : 
only  an  executory  contract  for  ttae  pur 
of  ttae  hoga,  and  no  deUvoy  of  poaseasl 
plalntifT  accompanied  the  transaction, 
should  find  for  the  defendants.  The  Izu 
tlous  are  fbvorable  to  appellants,  and  n 
ceptlona  wa«  taken  to  them;  and  0ie 
substantial  ground  rdled  on  for  reven 
that  there  was  no  evidence  wtaleta  antlu 
the  verdict,  or  showed  the  ddlvery  of  tbi 
session  of  the  hogs  by  Harrta  to  plaJ 
But,  as  this  question  was  prc^rly  subn 
to  the  Juiy,  we  do  not  feel  authorised  ti 
that  tiie  verdict  waa  palpably  against 
weight  of  the  evidence  thereon.  Who: 
tbe  judgment  la  affirmed. 


LOUISVILLE  &  N.  R.  CO.  v.  OOUMI 
WEALTH. 
(Court  of  Appeals  of  Kentucky.    Nov.  30.  j 

lUii.KOADa— Stations— RsoouTiON  »v  8i 
Penalties— JoiNDKR  of  Causbs— Dbmo 
HKR— Motion  to  Pakaoraph. 
1.  Under  Ky.  St.  S  784,  providing  that  a1 
road  coniinnies  "ahaU.  Iraep  tb^  ticket  i 
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for  the  Hie  oi  tickets  at  least  thirty  minutes 
^diately  preceding  the  departure  of  all  pAs- 
•r  trains  from  every  regular  passeogt^r  de- 
'rom  which  sacii  trains  start,  or  at  which 
Tegnlarly  atop,  and  shall  open  the  waiting 
for  passengers  at  the  same  time  as  the  tick- 
See,"  a  company  is  not  required  to  open  its 
t  offices  and  waiting  room  for  night  trains 
station  at  wbldi  it  had  never  maintained  a 
t  office,  where  passengers  boarding  night 
a  at  that  point  were  charged  no  more  on  the 
8  than  ticket  rates. 

Or.  Code,  §  11,  provides  that  proceedings  in 
I  actiona  wall  be  regulated  by  the  Code  of 
tice  in  civil  actions.  A  railroad  company 
prosecuted  under  a  petition  charging  it  with 
ig  failed  to  keep  its  ticket  office  and  waiting 
open,  as  required  by  law,  400  different 
s.  Held  that,  under  Civ.  Code,  i  113,  sob- 
3,  providing  that  it  there  be  more  than  one 
e  of  action  stated  in  a  petition,  each  must 
istinctly  stated  in  a  separate  numbered  par- 
pb,  the  commonwealth  was  properly  required 
t  out  each  offense  separately. 
Two  or  more  violations  of  a  penal  statute 
ot  be  prosecuted  in  one  action,  since  Civ. 
!,  I  ^  setting  out  the  eaoses  of  action  that 
be  nnited,  does  not  provide  for  such  join- 

The  fact  that  distinct  offenses  are  not  set 
in  separate  paragraphs  Is  not  a  cause  of  de* 
%r,  out  of  motion  to  paragraph. 

►peal  from  eirctilt  court,  Whitley  county. 

0  be  officially  reported." 

itlon  by  the  commonwealth  agalust  the 
iBvlUe  &  Nashville  Railroad  Company  to 
ver  the  penalty  for  having  Qilled  to  keep 
Icket  office  open.  From  a  judgment  for 
itlff,  defendant  appeals.  BerersedL 

W.  Alcorn,  R.  D.  Hill.  Walker  D.  Hlneo, 

H.  W.  Bruce,  for  anKUant  0.  W.  Les- 
ind  W.  8.  Taylor,  for  the  Commonwealtli. 

JBNAH.  J.  Tbte  action  was  Inronght 
he  CfHomonwealth  against  the  appellant 
oration  to  recover  the  penalty  for  having 
id,  for  a  period  of  200  days,  to  ke^  Its 
Bt  office  and  waiting  room  at  WlUIanu- 
Ky..  opra  for  passengers  at  Its  depot 
80  minutes  Immediately  preceding  the 
idnle  time  of  departure  of  Its  regular  pas- 
ser train  going  south,  which  regularly 
ped  at  the  depot  at  the  hour  of  about  4 

I.  each  day,  and  of  Its  regular  passenger 

1  going  north,  which  regularly  stopped 
e  between  the  hours  ot  11  p.  m.  and  12 
[dgbt  of  each  day.  In  the  court  below 
illee  recovered  a  verdict  for  ^,000,  upon 
;:h  Judgment  was  rendered.  A  number 
errors  are  complained  of  by  appellant. 
?ndant  moved  the  court  to  require  the 
Qtur  to  elect  which  one  of  the  400  al- 
d  causes  of  acUon  set  oat  In  the  petition 
■ould  prosecute,  which  motion  was  over- 
d  by  the  court.    A  demurrer  to  the  petl- 

was  then  filed,  which  was  also  over- 
d.  Defendant  then  moved  the  court  to 
dre  the  plaintlEC  to  paragraph  its  petl- 
,  which  motion  was  sustained;  and  the 
itlfF  filed  an  amended  petition,  contaln- 
400  separate  and  distinct  paragraphs,  in 
t  of  which  la  alleged  failure  and  refusal 
eep  defendant's  ticket  office  and  passen- 
room  la  WllUamsborg  open  for  80  min- 


utes preceding  the  arrival  or  departure  of  one 
or  the  other  of  the  night  trains,  two  offenses 
being  aUeged  for  each  night  Detmdant 
mored  the  conrt  to  require  the  plalntlfl  to 
elect  vhleh  <me  of  the  paragraphs  It  would 
prosecnte,  which  being  overruled,  defendant 
filed  answer,  which,  in  effect,  admitted  that 
It  had  not  opened  Its  ticket  office  or  waiting 
room  for  passengers  tcx  30  minutes  preceding 
the  arrival  or  departore  of  either  of  the  night 
passenger  trains,  denying  In  effect,  that  ic 
had  any  passNiger  depot  at  WUUam^mrg  for 
the  through  night  trains  In  question.  The 
testimony  iriiows  that  def^idant  had  never 
kept  its  ticket  office  or  vraltlng  room  for  pas> 
sengers  open  at  thia  depot  during  the  night. 
The  conrt  Instmcted  the  jury  to  And  for  the 
plain  tier  not  less  than  $10,  nor  more  than  $20, 
for  each  time  which  tli^  believed,  from  the 
evidence,  the  defendant,  between  the  10th 
of  September,  18D4,  and  the  28tli  day  of 
March.  189fi,  tailed  to  keep  Its  ticket  <rfBce 
oi>en  at  WlUlamaburg  (or  the  sale  of  tlcketa 
foe  at  least  80  mlnntes  preceding  the  sched- 
ule time  of  the  departore  of  the  night  paa- 
seng»  trains  frcMU  Its  depot  In  WiniamsbnrK 
and  failed  to  keep  open  ai^  comfortably 
warm  In  cold  weather  Its  depot  at  that  point 
for  at  least  30  minutes  immedlatdy  preced- 
ing the  schedule  time  of  the  departure  oi  Iti 
night  passenger  trains. 

The  portion  of  section  784  of  the  Kentuc^ 
Statutes  upon  which  tMs  action  is  baaed 
reads  as  fbllows:  "All  companies  shall  keep 
their  ticket  offices  open  tot  the  sale  of  tick- 
ets at  least  thirty  minutes  Immediately  pre- 
cedlng  the  departure  of  all  passenger  trains 
from  every  regular  passenger  d^t  ttom 
which  such  trains  start,  or  at  which  they  r^ 
ularly  stop,  and  shall  open  the  waiting  room 
for  passengen  at  the  same  time  as  tlie  tick- 
et office,  and  ke^  it  open  and  comfortably 
warm  In  cold  weather,  until  the  train  de- 
parts." The  statute  further  provides  that 
any  railroad  conqiany  refusing  or  falling  to 
comply  with  the  provisions  of  this  statute 
shall  be  fined  not  less  than  $10  nor  more 
than  $20  for  each  offense,  to  be  collected  in 
any  court  of  competent  Jurisdiction. 

Two  questions  arise  on  this  appeal:  First, 
Is  the  depot  building  at  Williamsburg  a  reg- 
ular passenger  d^t  for  night  trains,  with- 
in the  meaning  of  this  statute,  and  does  it  re- 
quire a  ticket  office  at  that  point  to  be  kept 
open  for  the  sale  of  tlcketa  for  these  two 
night  trains?  And,  second,  can  circuit  courts 
acquire  Jurisdiction  1^  the  J<toder  of  sepa- 
rate offenses,  the  penalty  for  each  separate 
ofFense  being  for  a  less  amount  than  la  neces- 
sary to  give  Jurisdiction? 

In  section  203  of  the  original  corporation 
act  (Acts  1891-93.  p.  704)  the  only  require- 
ment as  to  keeping  open  the  waiting  room 
for  passengers  was  where  a  regular  passen- 
ger train  was  ddayed  fbr  SO  nUnutes  In  Its 
arrival  at  a  station  which  was  a  telegraph 
office.  In  which  event  the  company  was  re- 
quired to  keep  the  waiting  room  open  for 
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pauengen  nutll  the  train  arrived;  but  in  the 
amendment  to  this  section  (found  In  Acta 
36M,  p.  57,  and  which  Ib  the  etatote  npon 
which  this  suit  was  Instituted)  the  waiting 
room  was  required  to  be  kept  open  In  all 
cases  where  the  ticket  olllces  were  Itept  open 
for  the  sale  of  tickets,  and  for  the  same 
lenfth  of  time.  If  the  statute  required  the 
ticket  ofBce  to  be  kept  open,  then  the  waiting 
room  had  to  be  kept  open  also,  but  not  other- 
wise. The  amendment  consists  In  the  addi- 
tion of  the  words  "schedule  time  of  being  in- 
serted before  the  words  "departure  of  all  pas- 
senger trains,"  and  ^e  word  "regularly"  be- 
fore the  word  "stop";  maldng  It  evident  that 
the  legislature  did  not  Intend  In  the  amend- 
ment to  enlarge  the  requirement  in  any  way 
beyond  the  requirement  as  It  existed  in  the 
original  act,  but  intended  to  restrict  and  mod- 
ify the  meaning  of  the  requirement,  as  the 
statute  itself  designates  the  purpose  of  the  re- 
qnirement  when  It  saya  that  "all  companies 
shall  keep  their  ticket  oaetB  open  for  tba 
sale  of  tickets." 

It  will  assist  us  in  the  determination  of  the 
legal  question  InToWed  to  consider  for  what 
purpose  and  for  whose  beneftt  tickets  are  sold 
tor  railway  transportation;  and  why  the  pub- 
lic are  specially  interested  in  having  ample 
<q>portunity  to  purchase  them  before  the  de- 
parture of  trains  from  regular  passenger  de- 
pots. It  Is  evident  that  the  purimse  of  re- 
quiring passengers  to  pay  their  fare  to  ticket 
agents  at  regular  depots,  Instead  of  conduct- 
ors on  the  trains.  Is  to  protect  the  railroad 
company  from  Its  own  employes,  as  the  sys- 
tem affords  a  simple  and  effective  check  upon 
the  carelessness  or  dishonesty  of  both  classes 
of  officers,  and  the  reasonableness  of  this  re- 
quirement on  the  part  of  the  railroad  Is  mani- 
fest; and,  "to  render  the  system  effective 
and  Induce  passengers  to  boy  tickets,  a  high- 
er fare  Is  Imposed  on  them  when  they  neglect 
to  do  so  and  pay  on  the  trains."  In  passing 
upon  the  I^Ilty  and  propriety  of  this  regu- 
lation this  court  said,  ta  the  case  of  WUsey  t. 
Ssllroad  Co..  S3  Ky.  Cll:  "A  Uglier  rate 
may  be  collected  of  passengers  who  pay 
their  fare  upon  the  trains  than  those  who  pur- 
chase tickets  before  entering  the  cars.  This 
discrimination  Is  allowed  because  it  tends  to 
conrenlaice  in  die  prosecution  of  the  basi- 
nets and  to  the  proper  aceountalUlIty  of  the 
company's  agents;  but  it  must  be  general 
and  uniform  as  to  the  purpose,  and  be  car- 
ried out  In  good  faith  by  the  railroad  cor^ 
poratlon,  accompanied  with  a  reasonable  op- 
portunity for  those  who  desire  to  do  so  to 
purchase  tickets  before  entering  the  cars,  and 
If  they  do  not  avail  themselves  of  the  prlT- 
Uege  they  are  at  fault,  and  must  pay  con- 
dnctors  fare.  Such  a  rule  affords  a  proper 
check  upon  the  accounting  officers  of  the  rail- 
road company,  and  protects  It  In  a  reasonable 
manner  against  pos^ble  fraud  and  dlidion- 
esty."  And,  In  consequence  of  this  require- 
ment that  passengers  should  buy  tickets,  the 
islature  paaaed  the  statute  In  qneation, 


which  It  was  made  the  duty  of  the  rs 
companies  to  keep  the  ticket  offices  op< 
a  sufficient  length  of  time  Immediate 
ceding  the  schedule  time  of  departure 
passenger  trains  to  enable  the  trav^nj 
11c  to  buy  their  tickets  conTeuIentty;  a: 
this  is  the  manifest  purpose  of  the  statu 
requirement  does  not  vply  where  thi 
road  regularly  falls  to  maintain  a  tXcb 
flee  for  a  particular  train,  as  in  such  in 
It  is  authorized  to  collect  on  the  trains 
passengers  only  the  ticket  rate  of  for* 
clsely  as  at  points  where  there  Is  neith 
pots  nor  agents,  and  aa  the  passenger  h 
been  subjected  to  expense  by  not  havia 
the  opportunity  to  buy  a  ticket 

By  an  act  of  the  Tennessee  leglslat 
was  made  the  duty  "of  every  persoi 
shall  sell  or  be  autliorlzed  to  sell  tick 
passengers  to  travel  on  any  railroad  1 
state  at  any  station  or  depot  within  the 
to  open  bis  office  for  the  sale  of  tick 
least  one  hour  before  the  time  of  the  6 
ure  of  each  passenger  train  from  the 
and  keep  the  office  open  dtuing  the  said 
of  one  hour  and  until  the  departure  ol 
passenger  train,  and  be  ready  during 
time  to  sell  tickets  to  passengers  as  the; 
during  said  hour  apply  for  them." 
Brady  was  the  sole  agent  of  the  compi 
a  way  station  on  the  L.  &  N.  Railroad, 
ticket  agent,  freight  agent,  and  tele 
operator,  and  It  was  his  duty  to  sell  1 
for  the  various  trains  that  stopped  a 
station;  but  he  was  not  required  by  tbi 
of  the  company  to  open  the  ticket  offi 
the  early  morning  train  which  passe 
station  befbre  6  o'clock,  and  the  raUroai 
pany.  In  consequence  thereof.  Instruct* 
conductor  running  that  train  not  to  < 
passengers  any  other  rate  than  the  r 
ticket  rate.  He  Ailed  to  open  his  offi 
the  sale  of  tickets  before  the  time  of  t 
parture  of  the  passenger  train  paasii 
station  at  6  o'clock  a.  m.,  and  this  was, 
feet,  a  violation  of  the  letter  of  the  si 
but  the  court  held  that  the  law  bad  noi 
violated,  because.  It  was  held,  the  coi 
might  do  away  with  Ito  ticket  office  a 
depot  building,  and  require  passengi 
pay  their  fare  on  the  cars;  boldhig  tit 
company  might  do  for  one  train— n 
mere  caprice,  but  for  reasons  connectec 
the  economic  administration  of  its  bu^ 
what  it  might  do  for  all  the  trains,  girl] 
public  pro[>er  and  reasonable  notice;  tit 
statute  was  to  compel  ticket  sellers  t 
form  the  duties  Imposed  upon  them  bj 
companies  at  the  moat  convenient  time  f 
passengers,  and  was  not  designed  to  c 
them  to  do  that  from  which  they  we: 
pressly  exempted  1^  the  rules  of  the 
pany,  without  any  detriment  to  the  con 
and  without  any  notice  to  titem;  that  t 
fendant  was  not,  In  fact,  a  ticket  sell 
the  particular  train,  tickets  for  that  trai 
Ii^  been  dispensed  with  1^  the  eon 
that  tbe  Intention  of  tbe  act  waa  t*  c 
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erformance  of  the  duty  only  aa  to  those 
t  aa  to  which  tickets  were  required  to 
xehased  by  the  eempeny;  and  that  the 
B  and  intention  of  the  law,  where  ob- 
,  would  always  prevail  over  the  literal 
of  the  word.  See  Brady  t.  State,  15 
028.  The  effect  of  the  decision  In  that 
was  that  the  case  did  not  come  within 
itentlon  of  the  statute,  and  therefore  the 
X  did  sot  apply. 

the  ease  of  Terre  Haute  &  I.  B.  Co.  t. 
,  13  Ind.  App.  630,  41  N.  a  962,  the 
decided  a  question  rery  similar  to  that 
1  here.  The  Indiana  statute  provides 
"every  ooriMratlon  company,  or  person 
,tlaff  a.  railroad  within  this  state, 
immediately  after  the  taking  efltect  of 
Lct,  cause  to  be  placed  In  a  consplcnous 
In  each  passenger  depot  of  such  corn- 
located  at  any  station  in  the  state  at 
I  there  Is  a  tel^iniiph  office  a  black-board 
wlilch  such  company,  or  person,  shall 
!  to  be  written  at  least  twenty  minutes 
e  tbe  schedule  time  for  the  anlTal  of 
passenger  train  stopping  upon  such 
at  such  station,  the  fact  whether  ancta 
is  on  the  schedule  time  or  not,  and  If 
how  late."  Tbe  Terre  Haute  &  Indlan- 
i  Railroad  had  a  telegraph  office  at  a 
mlar  station,  and  did  not  maintain  It 
Eht,  and  omitted  to  iMst  the  information 
red  tgr  the  stntnte  for  a  train  storing 
g  the  night;  and  the  court,  in  constm- 
be  statute,  said:  statute  was  de- 

d  to  give  information  to  those  interest- 
the  arrival  of  the  trains,  so  as  to  rdleve 
luspense  so  frequently  occasioned  to 
lers  and  otben  thus  Interested  by  nn- 
Ined  delay,  and,  this  being  the  pnrpcNW 
e  law,  it  would  seem  that  the  scdntion 
e  question  before  ns  ought  not  to  be  a 
dUBcnlt  task.  It  Is  obvious  that  it  was 
he  intention  of  tbe  lawmakers  to  en- 
tpon  mUroad  companies  any  additional 
ins  with  rciiard  to  the  establishment 
molnteaanee  of  tri^^ph  offices,  and 
companies  are  not  required,  by  the 
te  under  eonsfd«ation,  to  establish  any 
raph  office  at  any  station  where  there 
lone  prior  to  the  enactment  of  tiie  law, 
:o  maintain  one  before  established,  If 
ceesary  to  the  transaction  of  their  busl- 
*  •  •  We  take  it  that,  If  a  railroad 
any  chooses  not  to  maintain  a  telegraph 
at  any  one  of  Its  stations  where  one  Is 
carried  on,  It  may  dispense  with  tiie 
altogether,  and  there  Is  nothing  In  the 
to  to  keep  It  from  doing  so;  and.  If  it 
thin  the  poww  of  the  company  to  dls- 
!  entirely  with  the  tel^raph  office  at 
itatlon  (as  we  think  It  Is),  does  It  not 
r  that  the  company  may  dispense  en- 
'  with  the  maintenance  or  operation  of 
telncraph  office  at  regidar  periods  dmv 
my  portion  of  a  6ay  of  twenty-four 
I  when  it  deems  it  proper  to  do  sot"— 
ourt,  in  effei^  holding  that,  because  it 
evidently  not  tbe  parpose  of  tlw  legle- 


latnre  to  impose  additional  burdens  in  the 
maintenance  of  telegraph  offices,  it  was  only 
during  the  intervals  that  the  t^egraph  of- 
ttce  was  regularly  maintained  by  the  com* 
pany  for  its  own  purpose  tlutt  it  was  a  tele- 
graph office  within  the  meaning  of  the  atat- 
ate. 

Oar  statute  requires  the  ticket  office  to  be 
open  for  the  sale  of  tickets  30  minutes  be- 
fore the  departure  of  passenger  tnUns  from 
a  regular  passenger  depot  This  means  a 
depot  regularly  maintained  and  used  by  the 
a>mpiiny  as  a  piuMenger  depot  at  the  time 
that  tbe  train  regularly  stops  there,  and  it 
Is  only  when  the  railroad  company  regular- 
ly uses  tbe  passenger  depot  as  such  that  the 
statute  applies.  It  was  not  Intended  and 
does  not  have  the  effect  of  requiring.  In  any 
and  all  cases,  the  opening  of  ticket  offices 
at  depots  during  Intervals  whoi  tb^  are 
not  regularly  used  as  such. 

It  Is  a  rule  that  penal  statutes  are  given 
a  strict  construction  In  favor  of  persons 
against  whom  they  operate,  and  this  rule 
Is  not  violated  adopting  that  sense  which 
best  harmonizes  with  tbe  object  and  Intent 
of  the  legislature  when  the  entire  text  of  a 
statute  Is  considered  as  a  whcde.  Bee  State 
V.  Bailroad  Co.,  138  Ind.  68,  82  N.  B.  617. 
The  statute  In  question  Is  simply  a  reason- 
aMe  requirement  as  to  the  regulation  of  the 
regular  existing  agendea  of  the  company, 
and  such  similar  agencies  as  may  hereafter 
come  into  existence,  and  was  not  Intended 
to  Impose  upon  railroad  companies  of  this 
state  the  burden  of  creating  a  new  and  dis- 
tinct lot  of  focUltlee.  regardless  of  the  ne- 
cessity of  the  cost  ttumot.  In  this  ease  ap> 
pellant  had  never  maintained  a  night  office 
in  WllUamsbnrg  for  tbe  sale  of  tickets, 
there  is  no  pretenae  that  It  ever  diarged 
passengna  getting  on  these  night  tndna 
more  than  tictet  rates,  and  we  do  not  think 
appellant  was  required  to  opMi  its  depot  for 
tlie  trains  in  question. 

The  second  question  raised  by  the  appeal 
is  one  of  practice.  As  onr  eondnslons  on 
the  flzst  questioB  OSgpoee  of  tbe  appeal.  It 
Is  not  absolutely  necessary  that  the  second 
qnestUm  should  be  passed  upon;  bnt,  in 
view  of  the  Importance  of  tbe  question  and 
the  desirability  that  It  should  be  finally  de- 
termined, we  will  consider  it.  The  Orimlnal 
Code  makes  no  provl^n  for  tiw  Joinder  of 
separate  offenses  In  the  same  penal  action. 
In  suits  for  the  recovMy  at  fines  or  fortM- 
tnre,  and  section  11  of  tbe  Orimtaul  Gods 
provides  that  proceedings  In  actions  of  this 
character  are  regulated  by  the  Oode  of 
PracticeJn  civil  cases.  Snbseetlon  8  of  sec- 
tion 118  <tf  tbe  OlvU  Oode  provides  that,  if 
there  be  more  than  one  canse  of  action, 
each  must  be  distinctly  stated  In  a  separate 
numbered  paragraph.  It  Is  made  tbe  duty 
of  the  court  to  enforoe  tbts  provlsltm,  and 
we  think  tbe  court  properly  required  appel- 
lee to  paragraph  Ite  petltltm,  as  there  Is  no 
qnesticm  that  an?^lee  sought  la  this  actlo^ 
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to  recover  the  penalty  in  one  para^rapb  for 
400  separate  and  dlBtlnct  offenses,  each  of 
which  could  be,  and  was.  properly  required 
to  be  set  tip  In  a  separate  paragraph,  and 
for  recoTery  under  each  the  commonwealth 
could  have  maintained  Its  action  in  any 
court  of  competent  Jurisdiction.  Section  83 
of  the  Civil  Code  sets  oat  the  causes  of  ac- 
tion which  may  be  united,  but  actions  for 
the  recovery  of  penalties  for  the  violations 
of  penal  statutes  are  not  included  in  the 
list  It  therefore  follows  that  they  cannot 
be  united  In  one  suit  Section  1093  of  the 
Kentucky  Statutes  provides  that  Justices 
shall  have  Jurisdiction,  exclusive  of  circuit 
courts,  in  all  penal  actions  the  punishment 
of  which  Is  limited  to  a  fine  of  not  exceed- 
ing $20;  and,  as  the  ofTenses  embratwd  in 
this  suit  are  all  cases  In  which  the  punish- 
ment is  limited  to  a  fine  of  not  exceeding 
f20,  the  circuit  court  had  no  Jurisdiction 
thereof,  and  the  motion  of  defendant  to  re- 
quire the  plaintiff  to  elect  which  of  the 
causes  of  action  it  would  prosecute  should 
have  been  sustained.  Counsel  for  the  state, 
in  support  of  their  contention  that  the  of- 
fenses could  be  united  In  one  action,  so  as 
to  give  the  circuit  court  Jurisdiction,  rely 
upon  the  case  of  Louisville  &  N.  R.  Co.  v. 
Com.,  92  Ky.  117,  17  S.  W.  274.  It  Is  true 
that  in  that  case  the  court  sustained  a  peti- 
tion in  which  It  was  alleged  that  the  rail- 
road company  had  employed  30  persons, 
whose  names  were  unknown,  to  work  for  it 
on  Sunday,  and  It  was  thus,  as  it  Is  con- 
tended, allowing  separate  offenses  to  be  re- 
covered for  In  one  action.  No  motion  was 
made  in  that  case  In  the  lower  court  to  re- 
quire the  petition  to  be  paragraphed,  and, 
not  having  been  objected  to  there,  of  course 
the  question  could  not  have  been  raised  In 
this  court.  It  is  also  true  that  the  petition 
was  demurred  to,  but  the  fact  that  distinct 
offenses  are  not  set  out  in  separate  para- 
graphs is  not  a  cause  of  demurrer,  but  of 
motion  to  paragraph  (see  Williams  v.  Lang- 
ford.  16  B.  Mon.  566,  and  Mllllgan  v.  MUlI- 
gan.  29  S.  W.  310);  and  an  objection  to  a 
{heading  because  not  properly  paragraphed 
is  waived  by  answering  (see  No^  v.  Hudson, 
13  B.  Mon.  205).  But  It  seems  to  us  that 
the  facts  of  that  case  are  so  entirely  unlike 
those  of  this  that  It  affords  no  satisfactory 
guide.  There  the  act  complained  of  was 
the  working  of  30  men  on  Sunday  by  the 
same  party,  at  tbe  same  time,  and  under 
the  same  circumstances.  It  was.  In  fact 
■o  far  as  defendant  was  concerned,  but  one 
act;  and,  while  the  working  of  a  single 
man  on  Sunday  would  have  sustained  tbe  ac- 
tion, plaintiff  had  the  right  to  allege  all  of 
them  In  tbe  same  paragraph,  and  If  It  failed 
to  prove  that  as  many  as  80  men  had  work- 
ed, and  yet  proved  enough  to  show  a  good 
cause  of  action,  It  wonld  have  been  entitled 
to  recover  under  the  count  (see  Nevm.  PI.  ft 
Prac.  410,  and  Brewer  v.  Temple,  10  How. 
Pmc  286),  while  here  the  acts  complained 


of  were  entirely  distinct  and  Independ 
each  other.  It  Is  not  the  policy  of  th 
nor  was  It  the  intention  of  the  leglslati 
oust  magistrates'  courts  of  their  exc 
Jurisdiction,  in  cases  In  which  the  f 
limited  to  not  exceeding  920,  by  allov 
Joinder  of  numberless  sei»arate  offeu 
one  action.  Public  interest  requires 
violations  of  penal  statutes  of  this  c! 
ter  should  be  proceeded  against  as  sc 
the  vlolatlona  are  committed,  in  courts  : 
Jurisdiction  thereof.  We  are  therefc 
the  opinion  that  the  facts  relied  on 
make  out  a  good  defense,  and  the  Judi 
of  the  lower  court  must  be  reversed 
Judgment  rendered  herein  for  tbe  ai»pi 


HARRIS  V.  KENTUCKY  TIMBBB 
LUMBER  CO. 

(Court  of  Appeals  of  Kentad^'    Nov.  20, 

Death  >t  WaoRsnn.  Aor— Aotioh  n  Fa 
Liability  ot  EimovBR. 

1.  A  fathnr  cannot  mslDtain  an  action  1 
death  of  his  soa  under  Kj.  St  S  4,  wbt< 
vides  that  a  widow  or  minor  child  of  a 
killed  by  carelesB.  wanton,  or  maUcIoas 
firearms  may  maintaiD  an  actios  againsf 
who  committed  the  killing,  or  aided  o 
moted  it. 

2.  Nor  under  Ey.  St  i  6,  which  provide 
when  death  resuita  from  the  nesiigence  or  ' 
txd  act  of  a  person,  damages  may  l>e  rec 
for  the  benefit  of  the  kindred  of  the  de< 
and  that  the  action  shall  be  prosecuted  1 
personal  representative  of  the  deceased. 

3.  Ad  averment  in  a  petition  that  defi 
enticed  plaintiff's  son  to  woi^  for  him  «i 
plaintiff's  koowledse  or  consent  and  uola 

E laced  bim  at  work  among  a  number  of  1: 
oya.  who.  unknown  to  ^aintiff's  son,  < 
deadly  weapons,  and  that  defendant  koo' 
permitted  said  boys  to  wrangle  and  figh 
that  the  BOD  was  shot  and  killed  Taj  defei 
employes,  does  not  state  a  cause  of  action 
Ky.  St.  §  4,  which  provides  that  a  widow 
nor  child  of  a  person  killed  by  the  careless 
ton  use  of  Grearms.  etc.,  may  maintain 
tion  against  those  who  committed  the  kill 
aided  or  promoted  It. 

4.  Nor  under  Ky.  St  f  6,  whidi  provide 
where  death  resuita  from  the  negligei 
wrongful  act  of  any  nerson.  damages  may 
covered  for  tbe  benefit  of  tbe  kindred  of  i 
ceased,  in  an  actiw  prosecuted  by  the  pa 
representative  of  the  deceased. 

Appeal  from  circuit  court,  Lee  cou: 
"Not  to  be  officially  reported." 
Action  by  J.  K.  Harris  against  the 
tucky  Timber  ft  Lumber  Company  f< 
killing  of  his  son  by  defendant's  emi 
Judgment  for  defendant,  and  plalntl 
peals.  Affirmed. 

L.  M.  Day.  for  appelant  Robert  S 
and  O.  W.  Gouri^,  tx  ^pdlee. 

PAYNTETR.  J.  The  appellant  a' 
that  he  was  the  father  of  Arthur  C.  I 
who  was  past  18  years  of  age;  that  , 
Smead.  the  agent  of  the  appellee,  **ei 
seduced,  overpersuaded,  and  hired  plal 
said  son,"  without  his  knowledge  or  co 
to  labor  for  the  appellee  at  a  sawmUl 
that  tbe  defendant  had  a  "ctKuddwaUe 
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of  ift borers  working^  among  whom  were 
ma  rnde  hojtt  leu  tban  twentynme 
a  of  age.  and  Bome  of  them  unlawfully 
ring  deadly  weapons,  thougli  of  whlcb 
r  fact  plalntUTs  Bald  son  knew  nothing 
<a»  of  said  boys  shot  plalntilTs  said  son." 
It  was  further  alleged  that  the  appellee 
swfuUy  placed  plaintiff's  said  8<m  to  wortc 
ag  said  lawless  boys  at  said  mill,  and 
re  defendant  negligently  and  carelessly 
knowingly  permitted  said  minor  boys  to 
igle  and  lawlessly  fight  with  Btlcks, 
9,  rocks,  knives,  and  pistols  at  divers 
B,  but  all  of  which  was  unknovni  to 
itltt."  It  Is  also  averred  that  the  son 
shot  and  killed  by  the  employes  of  the 
Ddant,  and  by  Its  negligence  and  care- 
lesa.  The  court  sustained  a  demurrer 
le  petition. 

Is  Is  not  an  action  under  section  4.  Ky. 
[vhlch  provides  "that  a  widow  and  minor 
1  or  either  or  both  of  them  of  a  person 
d  by  the  careless,  wanton  or  malicious 
>f  fire  arms,"  etc.,  "may  maintain  an  ac- 
"  etc.  The  facts  alleged  did  not  con- 
te  a  cause  of  action  under  that  section. 

did,  the  father  could  not  maintain  it 
"e  Is  nothing  In  the  petition  or  brief  of 
sel  which  indicates  that  it  was  Intend- 
>  be  an  action  under  section  0.  Ky.  St., 
:h  provides  for  recovery  for  the  death  of 
rson,  which  results  from  Injury  Inflicted 
tegllgence  or  wrongful  act  The  facts 
are  not  such  as  would  entitle  any  one 
aintain  the  action  under  that  section.  If 

did  constitute  a  cause  of  action  under 
section,  then  the  father,  by  the  express- 
erms  of  the  statute,  could  not  maintain 
The  right  of  action  would  have  been  In 
personal  representative  of  the  deceased, 
follows  that  the  appellant  Is  not  entl- 
to  maintain  the  action.  It  Is  a  familiar 
:lple  of  common  law  that  the  death  of 
man  being  could  not  be  complained  of  as 
ajuiy  In  a  civil  court  It  could  be  made 
ground  for  an  actim  for  damages.  It 
ily  where  the  statute  or  constitution  pro- 
s  for  recoveries  for  injuries  resulting  In 
b  that  an  action  can  be  maintained, 
a  the  facts  stated,  the  appellee's  corpo- 
ra Is  not  liable  to  the  plalntitT  for  dam- 

resnltlng  from  the  death  of  the  son. 
;an  v.  i^ompaon,  82  Ky.  SSBl  The  Judg- 
t  is  affirmed 


OUISVILLE  A  N.  RY.  CO.  v.  BASS, 
rt  of  Appeals  of  Kentucky.   Dec  10,  1807.) 

INIL-RT  TO  EmPLOTB. 

Plslntiff  WSB  a  member  of  a  crew  of  la- 
«  on  the  road  of  defendant  engaged  in  shov- 
.  push  car  loaded  with  old  ties  over  a  trestle, 
ti  n'Bs  done  by  men  walking  along  the  side 
le  car,  and  claimed  that,  b;  reaaon  of  the 
neiEligence  of  the  foreman,  he  was  injured 
ie  car  mnninc  over  bis  foot  and  ankle.  The 
iceoce  complained  of  was  an  order  from  the 
lan  to  the  men  to  hnrry  up  the  car.  -HcW. 
uo  neglieence  was  ahown  where  there  was 
rldmct  that  such  an  act  was  dangennuL 


Appeal  from  circuit  coort,  HopUiu  oonnty. 

"Not  to  be  officially  r^rted." 

Action  by  John  Bass  against  the  Lonls- 
Tille  ft  Nashville  Railway  Company  for  per- 
•onal  Injnriea.  Judgment  for  plalntUf,  from 
which  defendant  appealed.  Reversed. 

Gordon  &  Gordon  (H.  W.  Bruce  and  B.  D. 
Warfleld,  of  counsel),  for  appellant  Thom- 
as H.  Hlnes,  WaddeU,  Nunn  &  Wadd^  and 
Edward  W.  Hlnes,  for  appellee. 

HAZE]LRIGG,  J.  Appellee  was  a  member 
of  a  crew  of  laborers  on  the  road  of  the  ap- 
pellant engaged  In  shoving  a  push  car  loaded 
with  old  ties  along  the  line  of  the  railway 
In  Hopkins  county.  It  was  such  work  as 
the  crew  liad  often  done,  and  required  no 
Bklll,  and  was  attended  with  no  special  dan- 
ger. While  pushing  the  car  over  a  trestle, 
which  was  done  by  men  walking  altmg  the 
side  of  the  car,  the  appellee  was  In  some 
way  hurt  about  the  ankle,  and  In  fact  claims 
that  the  car  ran  over  his  foot  and  ankle,  and 
for  this  injury,  which  he  attributes  to  the 
gross  negligence  of  the  foreman,  he  brought 
this  action.  Judgment  resulted  In  his  favor, 
and  It  Is  Insisted  by  appellant  among  other 
things,  that  its  motion  for  peremptory  In- 
struction Bhould  have  been  sustained,  be- 
cause there  was  no  testimony  showing  neg- 
ligence on  the  part  of  the  foreman,  and  espe- 
cially no  gross  negligence.  It  Is  substan- 
tially admitted  by  appellee  that  there  Is  no 
ground  for  the  charge  of  such  negligence, 
unless  In  the  order  or  command  of  the  boss, 
given  the  crew  when  the  car  was  going,  In 
the  language  of  the  witness,  "at  full  ^>eed," 
or  at  "a  fast  gait"  And  the  language  9f 
this  order  was,  "By  God!  Shove  that  car,** 
or  "God  damn!  I  wish  I  had  a  crew  of  men." 
There  Is  no  complaint  that  the  pathway  or 
rather  plankway  alongside  the  track  over 
the  trestle,  and  on  which  the  men  were 
walking,  was  not  as  It  Bhould  be,  or  that  the 
car  or  appliances  were  In  any  wise  defective. 
The  whole  case  rests  upon  the  contention 
that  this  order  was  unreasonable,  and  ought 
not  to  have  been  given.  It  is  assumed  that 
Bome  of  the  men  responded  more  promptly 
than  others  to  the  order,  and  that  the  car 
ran  upon  appellee,  and  some  attachment  of 
the  car  struck  blm  on  the  leg,  and  by  Bome 
means  the  foot  was  thrown  under  the  wheel. 
ThlB  theory  requires  us  to  believe  that  the 
appellee  was  one  of  the  crew  who  did  not 
respond  promptlv,  and  on  that  account  let 
the  car  run  upon  him.  So  that  It  follows 
that  a  prompt  obedience  by  the  appellee  of 
the  order  would  have  prevented  the  mishap. 
But  the  appellee  himself  testifies  that  when 
the  order  was  given,  he  obeyed  it  and  "shov- 
ed along  with  the  others."  We  have  exam- 
ined the  testimony  carefully,  and  do  not  find 
that  except  for  Its  unnecessary  emphasis, 
the  order  was  at  all  unreasonable  or  unnec- 
essary. There  Is  no  testimony  that  It  was 
dangerous  to  shove  the  car  In  compliance 
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with  the  order,  eren  though  It  was  then 
going  at  full  speed  or  at  a  fast  gait  In- 
deed, It  Is  shown  that  it  was  necessary  and 
proper  to  hurry  the  car  across  in  order  that 
an  expected  train  might  pass  safely.  We 
are  constrained  to  the  conclusion  that,  upon 
the  proof  before  us,  the  peremptory  Instrac- 
tion  ooght  to  have  preralled.  Judgmrait  re- 
versed for  proceedings  conaistent  herewith. 


OOOLBY  T.  BARBOURVILLE  LAND  &  IM- 
PROVEMENT CO.'S  ABSIGNEE. 
<Coart  of  Appeals  of  Kentncky.  Dec.  10, 1897.) 
Vaoatioic  or  JunoMBK-r— Unatoidablb  Misfoh- 

TDSB. 

Where  the  civil  docket  was  dis&tranmd  by 
tiu  trial  of  the  cHmlna)  docket,  and  appulant's 
cause  was  dkposed  of  while  his  sttomey  was  tem- 
porarily absent  from  the  court  room,  knowledge 
of  which  did  not  reach  bim  until  several  days 
thereafter,  appellant  t«  entitled  to  racaHon  of 
the  Judgmrat.  under  OIt.  Oode,  11  S18,  620,  on 
the  ground  of  anavoidable  casnalty  or  nusfornme. 

Appeal  from  circuit  court,  Knox  county. 

"Not  to  be  officially  reported." 

Action  by  the  BarbourrlUe  Land  &  Im- 
{itorement  Company's  assignee  against' J.  M. 
'Gooley.  From  a  Judgment  rendand  therein, 
4efendant  appeals.  ReveEsed. 

John  T.  Hays,  for  appellant.  J.  Bmltli 
Hays  and  S.  B.  Dlahman,  for  appellee. 

BAZELRIGO,  J.  It  )s  not  necessary  to 
decide  whether  or  not  the  motion  of  appel- 
lant, Cooley,  for  a  new  trial  In  the  old  case, 
■came  too  late,  or  whether  the  court  proper- 
JI7  OTemiled  that  motion.  Appellant  was 
•not,  In  any  ercnt,  precluded  from  seeking  a 
Tscation  of  the  Judgment  by  reason  of  un- 
aToIdable  casnalty  or  misfortune  preTenting 
htm  from  appearing  and  defending  the  ac- 
tion, as  expressly  provided  In  subsection  7,  i 
S18,  of  the  CtTll  Code.  This  he  undertook  to 
do  hy  presratlng  his  petition  In  accordance 
with  the  [voTlslonB  of  section  S20  of  the 
<!ode,  and.  In  our  opinion,  be  showed  bim- 
•eelf  entitled  to  the  reHlet  sought.  The  dock- 
et for  flie  trial  of  cirfl  cases  was  altogether 
disarranged  by  the  trial  of  the  criminal  dock- 
et, and  while  aK>eIlant's  attorney  was  tem- 
porarily absent  from  the  court  room  the  case 
was  called  and  disposed  of,  knowledge  of 
which  did  not  reach  the  client  or  his  attoi^ 
ney  until  five  or  six  days  thereafter.  A  new 
trial  Bhonld  be  granted,  and  the  case  heard 
on  Its  merits.  Judgment  rereraed  for  pro- 
ceedings consistent  herewith. 


WHITAKER  V.  WHITAKER. 
(Ooort  of  Appeals  of  Kentucky.  Dee.  10,  1897.) 
Costhittaucs. 
Plnlntiff  sued  defendant  for  trespasa  In  cnt- 
ttnir  and  ranovtnff  timber  from  certain  land  de- 
■enbed  la  bis  petition.  After  the  canse  had 
beta  partlaUy  heard,  bat  before  the  court  an- 
nounced Its  Judgment,  plaintiff  moved  to  con- 
tinue the  cause,  with  leave  to  retake  hia  deposl- 
■Haa,  on  the  gnund  that^  by  the  naistake  of  his 


attomer,  he  bad  omitted  to  prove  the  boondarx  of 
the  land  from  which  the  tlmoer  was  token.  iiM 
that,  1b  view  of  the  fact  that  plaintiff  appotred 
to  be  the  victim  both  of  his  ignorance  and  the 
wrongs  oomplaiaed  of«  tiie  motion  lot  a  contin- 
oaace  should  have  prevailed. 

Appeal  from  drcidt  court,  Breathitt  oonnty. 

"Not  to  be  officially  reported." 

Action  by  W.  J.  Whltaker  against  Andersnn 
Whltaker  for  trespass.  Judgment  tor  defeihl- 
ant,  ^m  which  plaintiff  appeals.  BeTersed. 

James  H.  Patrl^  for  ^pellant.  J.  J.  a 

Bach,  for  appellee. 

BURNAM,  J.  This  suit  was  instituted  bj 
appelant  against  appellee  on  the  12th  day  of 
March,  1892,  for  trespass  on  a  certain  bound- 
ary of  land  described  In  the  petition,  in  cut- 
ting and  removing  timber  therefrom,  and  to 
enjoin  appellee  from  further  waste  and  tres- 
pass thereon;  and,  In  S^tember  tbereaftcf, 
defendant  ffied  answer,  denying  both  tbe 
title  and  possession  of  plaintiff  to  the  land  in 
question,  and  also  denying  all  the  alleged 
acts  of  trespass,  and  alleging  that  be  is  tbe 
owner  and  In  possession  of  the  land  described 
In  plaintiff's  petition.  The  case  lingered  on 
the  docket  until  Kfarch,  18M,  without  any 
Hteps  looking  to  Its  preparation,  except  that 
in  March,  1893,  W.  C.  Strong,  snrv^or  of 
Breathitt  county,  was  directed  to  go  on  the 
land  In  controversy,  and  survey  and  lay  down 
the  land  as  either  [tarty  might  direct,  having 
regard  to  the  title  papers  produced  by  either 
party,  and  to  make  out  plate  of  the  surrey, 
etc,  which  he  did,  filing  his  report  at  the 
June  term,  1888,  of  the  Breathitt  circuit  court. 
Bubsequently  thereto,  at  the  March  term, 
1891,  by  agreemoit,  A.  O.  Roasdl  waa  ap- 
pointed special  surveyor  to  go  upon  tbe  land, 
and  make  a  new  survey  In  accordance  with 
the  terms  of  the  former  order.  He  filed  his 
report  at  the  June  term,  1894;  and  at  the 
March  term.  1886,  the  plaintiff  filed  an  amend- 
ed petition.  In  which  be  alleged  that,  by  mis- 
take, his  counsel,  in  preparing  Us  petition, 
did  not  properly  describe  the  boundaty  of  the 
land  claimed  by  him,  and  proceeds  to  aet  out 
the  boundary  in  detail;  and  be  allies  that 
the  timber  cut  by  defendant  waa  taken  from 
this  boundary.  At  tbe  March  term.  1890,  tbe 
cause  was  submitted  and  partially  beard: 
but;  before  the  court  announced  ite  Judgment, 
tbe  plaintiff  moved  to  aet  aalde  tbe  order  of 
submission,  and  continue  the  cause,  with 
leave  to  retake  bis  deposition,  because,  as  he 
sets  out  In  his  affidavit  which  was  filed  with 
the  motion,  there  was  no  deposition  in  tbe  rec- 
ord showing  that  the  land  described  In  the 
amended  petition,  and  upon  which  tbe  tres- 
pass vras  committed,  vras  covered  by  his  title 
papers  filed  in  the  record.  He  alleges  that  be 
believed  the  proof  taken  showed  that  fact  un- 
til after  the  submission  of  the  caae,  and  that 
the  land  described  In  the  petition  and  amend- 
ed petition  was  embraced  In  the  lOO-acre  pat- 
ent to  Rhoda  Smith,  dated  May  7,  1885,  to 
whteb  be  beU  tUla  by  deeit  from  Tanllwc 
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eommlnloius-,  and  by  hto  34-acre  patent,  dat- 
ed April  19,  1889,  a  portion  of  same  being 
covered  bT  the  patent  and  by  the  deed  from 
Taulbee:  that  the  timber  In  controTeray  was 
taken  from  the  land  embraced  In  hla  title 
papers;  and  that  be  conid  prore  these  facts 
to  be  tme  the  snrreyots  Strong  and  Ros- 
seD,  whose  reports  are  filed.  If  allowed  to  do 
•o:  farther  alleging  that  his  omission  to 
proTe  the  boundary  In  the  petition  and 
amended  petition  was  due  to  the  mistake 
and  Inadrertence  of  his  attorney  In  pr^urlng 
his  pleadings  and  In  InterrogatlDg  htm  as 
a  witness.  Hie  court  refused  to  set  aside  the 
submission,  but  pwmitted  the  plaintiff  to  file 
an  anoended  petition,  in  order  to  make  the 
ideadlnga  conform  to  the  proof  In  the  case. 
By  this  amendment,  filed  In  March,  1886, 
plaintiff  alleges  that  none  of  the  timber  In 
etrntrorersy,  tor  which  he  seeks  recovery,  was 
cnt  or  removed  from  the  land  embraced  In 
the  boundary  of  OS  acres  named  In  the  deed 
from  Taulbee,  as  oMumiuloner,  to  him,  which 
is  filed  as  an  exhibit  with  the  suit,  and  that 
part  of  the  timber  was 'cat  within  the  34-acre 
patent  oC  plalntlCT.  The  chancellor  mtered 
Judgment  dismissing  the  petition  of  plaintiff, 
because  he  had  failed  to  show  that  the  land 
embraced  within  his  title  papers,  and  the  land 
from  whl(^  the  timber  In  controrerey  was  tak- 
en, ib  the  same  land  described  In  his  petition; 
and  from  that  Judgment  this  ^>peal  Is  prose- 
cuted. 

Xeithn  of  the  reports  filed  by  the  surveyors 
makes  any  statement  as  to  whether  the  tim- 
ber which  was  alleged  to  have  been  taken 
was  cat  from  the  lands  covered  by  appel- 
lant's tJQe  itapers.  and  sued  for  in  his  petl- 
tioD;  and  it  Is  ImpossIUe  to  determine  this 
qoeetlon  from  the  proof  In  the  record.  Ap- 
pelant, In  his  amended  petition,  describes  the 
land  be  dalms,  and  asserts  (and  we  think  his 
testimony  conduces  to  show)  that  the  tree- 
panes  complained  of  were  committed  within 
these  boTindarles.  and  that  these  boundaries 
coDstltate  a  pare  of  the  land  to  which  be 
holds  tlfle;  but  both  the  pleadings  and  proof 
are  so  vague  and  Indefinite  that  it  Is  Impossl- 
to  arrive  at  an  Intelligent  opinion  as  to 
theac  matters.  And  In  view  of  the  fact  that 
appelant  Is  evidently  an  exceedingly  Ignorant 
person,  and  appears  to  be  a  victim  both  of 
Us  Ignorance  and  of  the  wrongs  complained 
of,  the  motion  for  a  continuance  should  have 
prevailed;  and  for  this  reason  the  Judgment 
is  rerefsed.  and  cause  remanded,  with  Instruc- 
tlons  to  allow  the  case  to  be  prepared  so  that 
the  facts  at  Isstie  may  be  definitely  ascer- 
tained. 


RICBMUND,  N.,  I.  &  B.  B.  CO.  v.  RIOH- 
ABCSON. 

<Co«t  of  Appeals  of  Kentocky.  Dee.  11. 1897.) 

PkWOL    BVIDKrOB— OAKBtns  — DSLAT  tS  ShIP- 

jmrr— CoirxBonKa  TAttwt, 

1.  b  so  sction  brought  against  a  raflroad  com- 
foar  for  damages  by  rtasoo  of  the  fsUnxe  of 
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fendsnt  to  transport  and  deliver  a  car  load  of 
hogs  as  agreed,  when  then  is  no  plea  of  fraud  or 
mistake  in  the  execution  of  the  written  contract 
of  shipment,  it  la  error  for  the  trial  court  to  al- 
low parol  proof  as  to  tte  terms  of  tiie  omtrsct 
of  sbjpment 

2.  Where  a  contract  erf  ihipmeDt  between  plain- 
tlfF  and  defendant  railway  company  orovlded, 
"Whereaa,  the  said  R.  has  thia  day  shipped  car 
of  bogs,  to  be  carried  by  the  R.,  N.,  I.  &  B.  R.  R. 
from  Irvine,  Ky.,  to  Richmond  (both  points  on 
ita  own  line  of  road),  and  hp  It,  as  agent  of  ahlp- 
per.  to  be  forwarded  to  O.  ft  nl.,  at  CHncinnatl, 
Ohio,  on  same  terms  aa  this  contract,"  an  in- 
struction aatborizing  the  jory  to  find  agalnat 
the  defendant  for  any  delay,  or  damage  to  the 
hogs,  after  the  delivery  of  toe  car  containing  the 
hogs  to  the  connecting  line  of  another  raUroad 
oonq^ny  at  Ridunond,  Is  erm. 

Appeal  from  circuit  court,  Estill  coun^. 

"Not  to  be  ofllclally  reported." 

Action  Curtis  Richardson  against  the 
RlchmMia,  Nkiholasvllle,  Irvine  &  Beatty- 
vnie  Railroad  Company  for  damages  for  fail- 
ure to  transport  and  deliver  a  car  load  of 
bogs.  Verdict  for  plaintiff.  Defendant  ap- 
peals. Reversed. 

RlddeU  &  Ridden,  W.  Marshall  Bullitt, 
Bennett  &  Chenault,  and  Bullitt  &  Shields, 
for  appellant.    White  &  Smith,  for  appellee. 

GUFFT,  J.  The  plaintiff  (now  appeUee) 
InsUtuted  this  action  in  the  Estill  circuit 
court,  seeking  to  recover  Judgment  for  $375 
on  account  of  damages  sustained  by  the 
failure  of  appellant  to  transport  and  deliver 
one  car  load  of  hogs  and  cows  to  Green  & 
Kmbry,  Cincinnati,  Ohio,  which  It  agreed,  as 
Is  alleged,  to  ship  from  Irvine,  Ky.,  to  said 
Green  &  Embry.  The  substance  of  the  com- 
plaint is  that  four  of  the  hogs  were  never 
delivered,  and  one  was  d^lvered  dead,  and 
that,  by  reason  of  several  days'  delay  In  de- 
livery the  hogs  decreased  In  value,  and  that 
the  market  at  Cincinnati  also  declined.  It 
Is  farther  alleged  that  the  failure  to  deliver 
as  agreed  between  the  parties  was  on  ac- 
count of  the  carelessness  and  negligence  of 
appellant.  The  appellant  demurred  to  the 
Jurisdiction  of  the  court,  and  also  to  the 
petition,  because  It  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  which 
demurrer  was  overruled.  Thereupon  the  ap- 
pellant answered,  and  denied  the  Jurisdiction 
of  the  court  in  its  answer,  and  also  denied 
that  under  the  contract  mentioned  In  the  pe- 
tition, or  under  any  contract,  it  had  received 
on  cars  three  cows,  or  either  of  the  cows 
mentioned  In  the  petition,  or  agreed  to  de- 
liver same.  In  good  order  and  condition,  at 
the  Farmers'  &  Drovers*  Stock  Yards,  to 
Green  &  Embry,  In  Cincinnati,  Ohio,  and 
further  denied,  under  the  contract  mention- 
ed In  the  petition,  that  defendant  agreed  to 
deliver  the  hogs  at  any  point  in  Cincinnati, 
and  also  denied  any  negligence.  Appellant 
fiJes  a  copy  of  the  written  contract,  and.  In 
substance,  avers  that  the  undertaking  was 
to  only  deliver  Hie  hogs  to  the  connecting 
line,  to  wit,  the  LoulsvlUe  A  NashvlUe  BaU- 
rood  Company,  at  Richmond,  Kjr.,  and  tkat 
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it  did  do  wo  within  a  short  time  after  the 
shipment  from  Irvine.  The  coDtract  reads 
as  follows:  "Original.  Richmond,  Nicholas- 
vlUe,  Irrine  and  Beattyvllle  Railroad.  John 
MacLeod,  Receiver.  Llvfr-Stock  Contract 
Irrine,  Kentucky,  Station,  Jan.  10th,  1886. 
This  memorandum  of  a  special  contract  of 
carriage  between  the  Richmond,  Nicholas- 
Tllle.  Irrine  and  Beat^ille  Rallrt^d  and  O. 
Richardson,  of  Irvine,  Kentncky,  wltnesseth: 
Whereas,  the  said  0.  Richardson  has  this 
day  shipped  car  of  hogs,  to  be  carried  by  the 
Richmond,  NicholasvUle,  Irvine  and  Beatty- 
ville  Railroad  from  Irvine,  Kentucky,  to 
Richmond  (both  points  on  its  own  Untf  of 
road),  and  by  It,  as  agent  of  shipper,  to  be 
forwarded  to  Green  &  Embry,  at  Cincinnati, 
Ohio,  on  same  terms  as  this  contract:  In 
consideration  of  the  special  rate  of  (36.00  per 
car  guarantied  by  said  railroad  company  be- 
tween said  point  of  shipment  and  Cincin- 
nati, Ohio,  the  shipper  hereby  agrees  to  load, 
unload,  feed,  water,  and  take  all  proper  care 
of  said  stock,  and  insure  the  said  railroad 
company  and  all  connecting  lines  over  which 
said  stock  may  pass  between  point  of  ship- 
ment and  destination  from  all  loss  or  dam- 
age which  may  be  Incurred  by  delays  In 
transportation  or  delivery,  or  arising  out  of 
its  responsibility  as  master  over  Its  agents 
or  servants  (gross  and  wanton  negligence 
excepted),  growing  out  of  this  shipmenlt. 
The  shipper  hereby  further  agrees  that  the 
actual  value  of  said  stock  at  time  and  place 
of  shipment  shall  govern  the  settlement  of 
any  damages  for  which  the  carriers  may  be 
liable,  and  dedares  the  value  of  the  stock 
herein  described  does  not  exceed  fl2  for 
each  hog.  In  witness  hereof  the  agent  of 
the  company  and  the  owner  of  the  stock,  or 
his  authorized  agents,  have  affixed  their  sig- 
natures to  two  copies  of  this  agreement 
[Signed]  C  Richardson,  Owner.  J.  W. 
Rock,  Agent  for  R.,  N.,  I  &  B.  B.  R."  The 
bill  of  lading  shows  one  car  of  hogs  consign- 
ed to  Green  &  Embry,  Cincinnati,  Ohio, 
which  bin  of  lading  is  signed  by  "J.  W. 
Rock,  Freight  Agent."  It  is  stipulated  in 
■aid  bill  of  lading  that  the  responsibility  of 
any  carrier  shall  cease  as  soon  as  said  prop- 
er^ Is  ready  for  delivery  to  next  carrier  or 
to  consignee,  and  each  carrier  shall  be  liable 
only  for  loss  or  damage  accruing  on  Its  own 
line.  After  the  Issues  were  fully  made  up, 
a  Jary  trial  resulted  In  a  verdict  and  Judg- 
ment in  favor  of  appellee  for  $240;  and 
appellant's  motion  for  a  new  trial  having 
been  overruled  It  prosecutes  this  appeal. 
The  grounds  for  new  trial  are.  In  substance, 
as  follows:  (1)  Because  the  verdict  is  not 
sustained  by  sufficient  evidence,  and  Is  con- 
traiy  to  law;  (2)  because  the  court  gave  in- 
Btructlons  to  the  jury  which  were  not  the 
law,  and  refused  to  give  instructions  alsked 
for  by  the  defendants;  (S)  because  of  error 
of  the  amount  of  recovery,  which  was  too 
large;  (4)  because  the  damages  aUowed  by 
*ba  Jiuy  were  ezceesWe,  appearing  to  have 


been  given  under  the  Influence  of  pass 
prejudice;  (S)  because  the  court  pen 
Incompetent  evidence  to  go  to  the  jvr. 
because  the  court  refused  to  allow  c 
teat  evidence  to  go  to  the  Jury. 

It  seems  to  ns  that  the  contract  of 
ment  of  the  hogs  In  queatlon  does  not 
the  appellant  liable  for  any  failure 
Jury  except  ancb  as  occurred  on  ita  II 
road  between  Iirtne  and  Richmond,  ai 
aamuch  as  there  was  no  plea  of  fra 
mistake  In  the  aecutlon  of  the  contn 
shipment  the  court  below  erred  In  all 
any  parol  proof  as  to  the  terms  of  fh> 
tract  of  ahlpment  No  instruction  i 
have  been  given  to  the  jury  authorizing 
to  find  against  the  appellant  for  any 
or  damage  to  the  hogs  after  the  dellvi 
the  car  containing  the  hogs  to  tbe  Lou 
&  Nashville  Railroad  Company  at  Rich 
For  the  errors  indicated  the  judgment 
versed,  and  the  cause  remanded  fot 
trial  upon  principles  conalatent  faerew 


RICHMOND.  N.,  L  &  B.  R.  00.  T.  TH4 
et  aL 

(Court  of  AK>e&ls  of  Kentneky.  Dee.  11, 

▲ppbal  —  Rbvkrsai.  —  Eminent  Dovain  - 
OUT  OP  Chancrbt. 

1.  In  an  action  by  a  widow  and  heirs  i 
a  railroad  company  for  damases  for  takin 
for  right  of  way,  and  injury  done  to  a  f ai 
fendant  claimed  the  land  under  a  writiJ 
Ugntorr  executed  by  deceased,  and  a8ke< 
plaintiffs  be  adjudged  to  convev  it  and  tli 
was  transferred  to  equity.  Tbeie  was  ei 
of  injury  to  the  farm,  independent  of  the 
of  the  strip  for  right  of  way.  'Beld,  1 
Judgment  for  plaintlfh  would  not  be  rc 
for  failure  of  the  ooort  to  direct  a  conveys 
defendant  as  no  conveyance  was  neee— i 

2.  In  such  case  It  was  not  tite  duty  < 
court  to  order  an  Issoe  out  of  dumcoy. 

Appeal  from  drcnlt  court,  Batill  coa 
"Not  to  be  oflleially  r^Ktrted." 
Action  by  BUsa  Thomas  and  oUiers  a 
the  Richmond,  Nlcht^vlUe,  Irvine  &  Bi 
vUle  Railroad  Company.  From  a  judgn 
favor  of  plalntllfa,  detaidaiU  astBetHa. 
firmed. 

BuUltt  &  Shields,  Rlddell  *  BJddeU 
John  Bennett  for  appellant 

GUFFY,  J.  This  action  was  Inatttu 
the  Estill  court  of  common  ideas  by  the 
tiffs  against  the  appellant  seeking  to  ri 
$1,000  damages  for  injury,  ete.,  to  a  tr 
land  owned  and  possessed  by  them  in 
county;  they  holding  the  same  as  wido 
heirs  at  law  of  Allen  Thomas.  It  la  a] 
In  substance.  In  the  petition,  that  the  d 
ant  with  force  and  arms,  about  March, 
entered  on  plalnticrs'  land,  and  forclbl; 
against  their  consent  dug  up  and  cres 
railroad  way  thereon,  and  dug  up  and 
ed  plaintiffs'  said  farm,  and  forcibly  ai 
lawfully  took  possession  of  a  strip  10 
wide  of  said  farm,  entirely  through  pla) 
laid  fuiUt  at  least  l,O00  yarda  long,  an 
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up,  and  appropriated  It  to  Its  own  use, 
oredown  and  destroyed  plaintiffs*  fences, 
,  and  grass,  and  blasted  rocks  and  dirt 
I^lntlCfs'  fields,  and  tramped  and  hauled 
them,  to  plaintiffs'  great  damage,  In  tbe 
of  91,000.  The  defendant  admits  that 
I  Thomas,  deceased,  was  the  owner  of 
and  named,  until  he  donated  part  there- 
defendant  for  the  purpose  of  bnilding  a 
Md  thoeon.  and  denies  that  the  plain- 
are  the  owners  of  the  strip  upon  which 
road  is  constructed  and  being  constmct- 
nd  denies  that  plaintiffs  own  any  part  of 
strip,  and,  In  short,  denies  the  unlaw- 
aklng,  and  denies  that  it  tore  down  or 
"ojeA  plaintiffs'  fences,  or  blasted  rocks 
arth  over  plaln^ifb'  lands,  or  tramped 
anted  over  them,  and  denies  that  It  hi- 
1  plaintiffs  In  the  ram  of  91,000.  B7 
of  counterclaim,  it  alleged  that  the  said 
1  Thomas,  In  his  lifetime,  a  writing 
atory,  gave  It  the  right  of  way  over  a 
tin  boundary  of  land,  which  is  the  land 
(being  100  feet  In  width,  50  feet  lying 
Ither  side  of,  and  adjacent  to  and  paral-. 
rlth  the  center  of,  said  roadway,  and  con- 
ng  6.98  acres),  and  asked  that  the  plain- 
be  adjudged  to  convey  the  same  to  the 
Qdant  (now  appellant),  and  moved  a 
^fer  of  the  case  to  equity,  which  motion 
sustained  by  the  court.  The  reply  de- 
the  execution  of  the  contract  aforesaid, 
In  substance,  alleges  that,  if  it  was  ever 
iited.  Its  execution  was  obtained  by 
i  and  misrepresentations  (setting  ont  the 
nds  of  fraud).  Upon  a  rule  i-equirlng  de- 
ant  to  file  the  writing  referred  to,  It  filed 
Odavlt  stating  that  the  writing  has  been 
or  misplaced,  and  could  not  be  found, 
appellant  Insists  that  the  execution  of 
KTitlng  relied  on  has  been  proven  by  the 
sltlon  of  W.  B.  Smith.  The  deposition 
mith,  however,  was  excepted  to  by  the 
itlffs,  because  no  notice  was  given  as  re- 
}d  by  law,  and  none  in  fact,  and  the  dep- 
an  should  not  have  been  filed  and  con- 
■ed.  It  does  not  appear  that  the  court 
acted  upon  the  exception.  The  notice 
■  as  follows:  "Same  vs.  Same.  The  de- 
ant  will  on  the  30th  day  of  May,  1891, 
he  law  office  of  Smith  &  Moberly,  In 
mond,  Ky.,  take  the  depositions  of  W.  B. 
b,  John  Bennett,  and  C.  D.  Chenault,  to 
sad  as  evidence  In  behalf  of  the  defend- 
In  the  above-styted  action,  and  will  con- 
i  from  day  to  day  until  finished.  This 

day  of  May,  1801.  Rlddell  &  Sou, 
a.  for  Deft"  On  the  left-hand  margin, 
below  the  signature,  the  names  of  the 
ttlffs  appear,  and  below  all  the  names  is 
following:   "Bxecnted  May  28,  18D1,  In 

S.  P.  Richardson,  &  E.  a,  D.  W. 
,  D.  8.  E.  C."  We  need  not  determine 
t  the  sufficiency  of  the  notice  in  question, 
he  reason  that,  even  allowing  the  deposl- 
of  W.  B.  Smttb  to  have  been  considered 
be  court,  yet  we  are  of  the  <9tnlon  that, 
ig  the  evidence  all  together,  the  court  be- 


low inroperiy  held  that  the  defense  relied  on 
hy  appellant  was  not  sustained:  hence  the 
Judgment  of  the  court  should  not  be  re- 
versed. 

It  is  suggested  by  appellant  that  the  court 
ought  to  have  directed  a  conveyance  <a  the 
land  to  appellant,  if  it  was  required  to  pay 
for  the  same.  We  do  not  think  that  such 
failure  of  the  court  Is  sufficient  ground  for 
reversal.  Nor  do  we  think  that  an  Issue  out 
of  chancery  should  have  been  ordered  In  this 
case.  It  will  be  seen  that  the  plaintiffs  sued 
for  the  taking  of  the  land,  and  for  the  injury 
done  to  the  farm.  There  Is  proof  conducing 
to  show  that  the  plaintiffs  sustained  consid- 
eraUe  Injury  to  the  farm,  Independent  of  the 
taking  of  the  100-foot  atrip  by  the  railroad. 
It  also  appears  that  the  decedent  objected  to 
the  building  of  the  road,  and  that  he  died 
within  about  eight  months  after  the  com- 
mencement thereof,— which,  howeTer,  is  a 
matter  not  material  to  the  lune.  Inasmuch 
as  the  anit  was  to  recover  for  the  taking  of 
the  land  and  injury  to  the  farm,  the  Judg- 
ment In  this  case,  in  effect,  leaves  the  road 
In  the  lawful  possession  of  the  rl^^t  of  way, 
and  no  formal  convctyance  la  necessary. 
Judgment  affirmed. 


WB8T  T.  PRHWIIT  et  sL 
(Oonrt  of  A^ieals  of  Kentucky.  Dec.  11,  IflBT.) 

DlHBCTlNO  TBRntCT. 

In  an  action  for  commissions  for  a  sale  of 
real  estate,  tlie  only  evidence  introduced  was  by 
the  plaintiff,  which  showed  an  employment  to  sell 
the  land  at  a  fixed  price;  that  the  agent  induced 
the  purchaser  to  mflke  an  offer  for  it:  that  the  of- 
fer was  finally  accented,  after  sale  or  offer  at  auc-  . 
tlon  on  the  terms  of  purchaser's  offer  to  the 
a^ent;  that  no  notice  of  discharge  from  filrther 
services  had  been  given;  and  that  the  servicen 
were  worth  a  certain  man,  as  fixed  hy  a  contract 
of  employment  whldi  was  proved.  Held,  that  the 
court  erred  in  rivlnga  peremptory  instruction,  at 
the  dose  of  iMaintirs  •^Inuaiy,  to  find  for  de- 
fendants. 

Appeal  from  circuit  court,  GlaA  county. 
"Not  to  be  officially  reported."  / 
Action  by  W.  N.  West  against  Margaret  ;* 
Prewitt  and  others.    From  a  Judgment  In 
favor  of  dAteodants,  plaintiff  appeals.  Re- 
versed. 

J.  M.  Benton,  L,  H.  Bush,  and  Beckner  & 
Jouett,  for  appellant.  Gibson  Taylor  and 
Leeland  Hathaway,  for  appellees. 

WHITE,  J.   The  appellant,  a  real-estate 
agent,  In  this  action  sought  to  recover  com-  ,-- 
missions  on  a  sale  of  land  by  appellees  to 
Crawford.   It  Is  claimed  In  the  petition  that 
be  was  employed  by  appellees  to  sell  the 
land,  a  large  tract,  some  at  one  price,  and 
other  parts  at  other  prices;  that  appellees 
effected  a  sale  to  three  parties  of  700  acres.  ^ 
Appellees  admit  an  employment  of  appellant, 
but  say  he  was  to  be  paid  to  sell  at  the  : 
prices  given;  that  appellant  failed  to  sell  at 
those  jHTlCfls,  and  the  land  was  aiM  puUIcly, 
and  tMmght  by  Crawford.   Appellees  allenL, 
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that  appellant  was  dischargied  before  the  sale 
was  made,  and  denied  any  UabiUty.  A  re- 
ply was  filed,  by  which  tt  le  denied  that  any 
notice  was  ever  given  that  his  services  were 
not  desired,  admitted  the  sale  at  public  oat- 
cry,  but  alleges  that  It  was  perfected  at  the 
price  and  on  the  same  tertna  of  the  offer  to 
appellant  by  Crawford  when  he  was  trying 
to  sell  the  land  to  Crawford.  Upon  this  Is- 
fue  thus  made  the  case  was  tried  before  a 
jury,  and,  on  peremptory  instruction,  a  ver- 
dict was  returned.  Judgment  was  entered 
accordingly,  and  from  that  Judgment  this  ap- 
peal Is  prosecuted. 

The  only  evidence  heard  on  the  trial  was 
Introduced  by  appellant,  which  proved  an  em- 
ployment to  sell  the  land,  prices  being  fixed 
■as  to  certain  parts;  that  appellant  Induced 
Crawford  to  Investigate  and  make  an  oflFer 
for  the  land  or  part  of  It;  that  the  offer  of 
Crawford  was  finally  accepted,  after  a  sale 
or  offer  at  auction,  and  the  land  sold  to 
Crawford  on  the  terms  of  his  offer  to  appel- 
lant. Appellant  denied  any  notice  that  his 
services  wonld  not  be  required  farther.  Ap- 
pellant proved  the  value  of  his  services  and 
the  contract  tiiat  fixed  the  amount  he  was 
to  receive.  It  seems  to  us  that  this  evidence 
presents  such  a  case  as  should  have  been 
submitted  to  the  jury  for  trial,  under  proper 
instructions.  We  are  tlierefore  of  opinion 
that  the  court  erred  In  giving  the  peremptory 
Instruction,  at  the  close  of  appellant's  evi- 
dence, to  find  for  defendants.  Wherefore 
this  judgment  is  reversed,  and  cause  remand- 
«d,  with  directions  to  award  a  new  trial, 
and  for  further  proceedings, 

ORADDY  V.  WESTEBN  UNION  TEL.  00. 
<Oonrt  of  Appeals  of  Kentacky.  Dec.  10,  1897.) 
EviDBMci — UpmioNB  or  EhpIiOte— Failure  to 

0EUVSK  TbLBORAM. 

1.  Evidence  that  an  employd  of  a  telegraph 
company  had  said  that  a  failure  to  deliver  a  mes- 
sage was  "a  piece  of  gross  negligence"  is  not  ad- 
missible in  an  action  for  damages  for  failure 
to  deliver  the  message. 

2.  Where  one  asks  damages  for  mental  anguish 
caused  br  failure  to  deliver  a  tel^rram,  and  al~ 
leges  that  he  was  prevented  from  attending  the 
borial  of  his  mother,  and  "by  reason  of  his  in- 
ability to  attend  the  funeral  of  his  mother,"  etc., 
heaufFered  mental  anguish,  there  la  no  allegation 
that  ihere  was  a  funeral,  and  instroctionB  lim- 
iting the  jury  to  damage  by  reason  of  the  neg- 
ligence in  failing  to  deliver  the  telegram,  if  such 
failure  prevented  plaintiff  from  knowing  of  his 
mother's  death,  and  therebr  prevented  him  from 
attmdlug  her  barial  or  seeing  her  after  she  was 
dead,  were  not  erroneous. 

Appeal  from  chxnit  court,  Fayette  county. 

''Not  to  be  officially  r^rted." 

Action  by  Joseph  J,  Graddy  against  the 
'Western  Union  Telegraph  Company.  From 
a  judgment  for  the  plaintiff,  he  appeals<  Af- 
firmed. 

Webb  ft  Farrell,  tm  appellant  B.  A. 
Thornton,  for  appellee. 

PAYNTER,  J.  The  telegraphic  operator 
of  the  d^ndant  at  Lawrenceburg,  Tnd.,  <m 


August  13,  1895,  at  6.4S  o.  ffl.,  sent  a  mes- 
sage, signed  by  one  Walton,  to  the  appelant, 
as  foUovrs,  viz.:  "Come  home  Immediatdy. 
Mother  is  dead.  Answer  Immediately.'' 
The  message  was  directed  to  the  ai^Ilant 
at  Lexington,  Ky.,  and  was  received  there 
about  18  minutes  past  8  o'clock  a.  m.  An 
effort  was.  made  by  those  In  chai^  of  the 
appellee's  office  to  find  the  appellant  at  the 
hotels  and  at  the  postofflee,  and,  by  an  ex- 
amination of  a  city  directory  then  Id  nse. 
they  failed  to  find  the  appellant  on  that  day. 
The  next  day,  which  was  Monday,  during 
business  hours,  Roger  Nichols,  an  emj^oyft 
of  the  a[^lee  In  the  office  at  liexington. 
Ky.,  In  looking  for  an  undelivered  message 
for  another  party,  discovered,  as  he  says, 
after  dinner,  the  message  which  was  sent  to 
the  appellant,  and  had  It  delivered  to  him  at 
five  minutes  past  2  o'clock,  p.  m.  Between 
9  and  10  o'clock  on  the  day  the  message  was 
received,  and  after  they  failed  to  find  Grad- 
dy. a  message  was  sent  to  the  Lawrenceburg 
office  notifying  Walton  that  his  message  to 
Oraddy  was  undelivered.  The  jury  returned 
a  verdict  against  the  appellee  for  f  100. 

Two  grounds  for  a  reversal  are  urged:  (1) 
That  the  court  erred  In  refusing  to  allow 
the  appellee  to  prove  a  certain  statement 
which  Nichols  made  some  time  after  the 
message  was  delivered;  (2)  because  of  an  er- 
ror In  the  Instruction  which  the  court  gave 
the  jury. 

Nichols  was  not  In  the  office  on  the  day 
the  message  was  received,  and,  of  course,  did 
not  testify  as  to  the  effort  made  by  those  In 
charge  of  the  office  to  find  Graddy  and  de- 
liver the  message  to  him.  The  appellant 
avowed  he  could  prove  that,  a  short  time 
after  the  message  bad  been  delivered  to 
Oraddy,  Nichols  told  WIckllffe  that  the  de- 
lay In  the  delivery  of  the  message  was  & 
piece  of  gross  negligence,  and  tbat  he  was 
sorry  for  It.  The  question  that  the  court 
and  jury  were  trying  was  as  to  whethn-  the 
company  was  guilty  of  actionable  negligence 
by  Its  failure  to  deliver  the  message.  The 
company  could  not  be  made  liable  because 
one  of  its  employ^  had  an  opinion  that  the 
failure  of  the  employ^  of  the  company  to 
deliver  the  message  amoxmted  to  gross  ne;;- 
llgence.  It  Is  not  claimed  that  he  admitted 
facts,  but  simply  expressed  an  opinion  as  to 
the  effect  of  the  facts  attending  the  failure 
to  deliver  a  message.  This  Is  even  more  ob- 
jectionable than  to  have  allowed  the  appel- 
lant to  prove  statements  that  Nichols  h.id 
made  which  purported  to  be  of  the  facts  con- 
nected with  the  failure  to  ddtver  the  mes- 
sage. Such  an  (pinion  or  statement  of  facts 
Is  not  part  of  the  res  gestee,  and  is  not  ad- 
missible as  evidence.  Railroad  Co.  v.  Reeves" 
Adm'r  (Ky.)  11  S.  W.  4W;  Railroad  Co.  t. 
Ellis*  Adm'r,  »7  Ky.  380,  30  S.  W.  979. 

The  court  under  Its  Instruction  allowed  the 
jury  to  find  damages  for  the  ai^llant  by 
reason  of  the  negligence  of  the  defendant  in 
tailing  to  prompdy  ddUrer  the  telegram,  if 
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fkllnK  pnTented  him  from  knowliis  of 
mother's  death,  and  therebjr  prerentod 
from  Attending  hw  bnrlal,  or  seelBc  her 
she  was  dead;  and  tUs  was  peormltted 
be  parpoae  of  allowing  the  Jury  to  com- 
ite  him  for  mental  anguish  or  sorrow 
Bd  by  reason  of  the  fact  that  be  failed 
«  his  mother  after  her  death  or  to  at- 
her  burial.  Whether  damages  are  re- 
-able  when  the  only  gnnmd  la  mental 
rbig  occasioned  by  a  breach  tA  a  con- 
to  promptly  transmit  or  ddlTer  a  tele- 
1  la  not  decided,  as  the  defendant  failed 
oaecDte  an  ■ii!>eai  f  nun  tbe  jndgment  of 
xmrt  bdow,  and  tbe  question  is  not  be* 
na.  Howarar,  tt  mlgbt  be  InTolved  bad 
Etleadlnga  antborlnd  tbe  court  to  bare 
Itted  tbe  jmy  to  award  damages  to  tbe 
lant  for  being  deprived  of  the  opportn- 
of  attending  his  mother's  funeral.  •  We 
Dt  tbbdc  tbe  pleadings  aoffidently  all^- 
lere  waa  a  funnel  orer  the  remains  of 
Aotber.  The  pialndflT  spedfled  tbe  cause 
B  mental  angnUh;  hoice  It  was  proper 
he  court  to  eonflne  tbe  testimony  and 
DStmctlona  to  the  allegations  of  the  pe- 
L  The  petMon  allegea  that,  by  reason 
fl  coinpaay's  fallme  to  promptly  deliver 
message,  he  was  deprived  of  the  prlvl- 
ind  iqiportmitty  of  being  present  at  and 
dtaig  Ibe  burial  of  bis  mother,  she  bar- 
been  interred  wboi  the  plalntUf  reach* 
awrcBcebnrg,  and  "by  rrason  of  bis  In- 
y  to  attend  fht  ftmeral  ot  his  mother." 
he  suffered  mental  angnlsh.  The  idain- 
pleadings  show  that  he  does  not  use  the 
,  'Ymieral'*  tn  tbe  same  sense  as  be  uses 
rord  *innial,'*  as  he  alleles  that  he  was 
Ted  of  Ibe  prtrlleee  of  attending  the 
ial**  of  Ills  mother,  but  lia  admits  In  his 
nony  ttiat  he  was  present  at  the  "bdr* 
The  word  "funml"  seuns  to  hare  been 
to  oimTCiy  tbe  same  meanhig  as  "ob- 
ee,**— a  rite  or  ceremony  pertaining  to  a 
1.  The  statement  In  the  petition  does 
monnt  to  an  allegation  that  there  was  a 
•al  orer  tbe  remains  of  his  mother.  As 
ftUegntlon  of  On  petition  Is  not  eqnlva- 
to  a  statement  that  there  was  a  funeral. 
Pendant  was  not  required  to  deny  there 
a  fonenU.  The  rules  of  i^eadlng  re* 
t  that  the  facts  rdled  upon  shall  be  dls- 
ly  and  potftlvely  alleged,  and  not  stated 
ray  of  argnmmt.  Inference,  or  beilefL 
amm  t.  CaldweU,  1  Mete  (Ky.)  492.  We 
9f  the  opinkm  that  the  plaintiff  is  not 
ed  to  a  new  trial.  Therefore  the  judg* 
:  Is  affirmed. 


rSELL  et  »1.  T.  DEPOSIT  BANK  OP 
PARIS. 

t  of  Anwali  of  Kentacky.  Dec  11,  1887.) 
ass  Wasbaut  —  Vauditt  —  Amioxbb  or 

BSIIT  NOTB. 

t  is  Dot  a  material  ol^eetloD  to  a  diatrew 
mt  that  it  directs  a  levy  to  be  made  upon 
roperty  of  both  the  tenant  and  the  snbten- 


snt,  where  le?y  Is  actually  made  only  on  tii* 
property  of  the  Bubtenant. 

2.  An  asaignee  of  a  note  given  for  rent,  w*o  is 
not  tbe  asHgnee  of  the  reTeraion,  cannot  aTail 
himself  of  the  roncdy  distten^  under  Ey,  St. 
U  2301,  2802. 

Appeal  from  circuit  court,  Bourbon  county. 

*To  be  offleiaily  reported." 

Action  by  Deposit  Bank  of  Paris  againat  J. 
W.  Hutsell  and  others.  Judgment  Cor  plain- 
tiff.  Defendants  appeal  Reversed. 


IfcUlllan  ft  TtUbott,  for  appeUanta. 
ft  AsbbnxA,  fcff  appellee. 


Mann 


DU  BELLE,  J.  Mrs.  Taylor  leased  to  a  B. 
Wood  her  farm  for  the  year  ending  March  1, 
1896,  for  ^,300,  and  the  tenant,  with  three 
others  as  sureties,  executed  a  note  for  that 
amount,  due  March  1,  1886^  payable  to  Mrs. 
Taylor,  and  negotiable  and  payable  at  tbe 
Agricultural  Bank  of  Paris.  Before  maturity, 
Mrs.  Taytor  indorsed  and  assigned  the  note  to 
Irwin  l^lor,  who  indorsed  it  to  McCllntock, 
who  discounted  it  to  the  Deposit  Bank  of  Paris. 
In  April,  1886,  the  traiant,  with  the  consent  of 
Mrs.  Taylor,  sublet  the  fimn— or,  rather,  as- 
signed the  remainder  of  his  term — to  J.  M.  and 
J.  W.  Hutsell,  appellants,  for  f 1,800,  for  which 
they  executed  their  note,  with  surety,  to  Wood, 
who  assigned  the  note  to  J.  B.  Wood,  who  aa- 
dgned  It  to  the  Agricultural  Bank  of  Paris. 
Tbe  fl,300  note  was  not  paid  at  maturity, 
and  on  April  11, 1886,  the  appellee,  the  Deposit 
Bank,  through  Ite  presld^t,  made  affidavit  be- 
fore the  police  judge  and  procured  a  distress, 
warrant  to  be  Issued  in  favw  of  tbe  bank 
against  Wood,  the  tenant,  and  J.  W.  and 
M.  Hatsell,  the  subtoiants.  The  warrant  was. 
placed  In  the  hands  of  the  sherltT,  who  levlet} 
upon  the  property  of  the  appellants,  who  ex- 
ecuted a  bond,  with  snrettes.  to  discharge  the- 
levy.  Motion  was  made  by  appellee,  under 
Rectlon  654  of  the  Code,  for  Judgment  upon 
the  bond  against  appellants,  and  defense  was 
nude  upon  the  grouud  of  Irregularity  la  issu- 
ing tbe  distress  warrant,  and  that  the  distress 
warrant  was  in  favor,  not  of  the  landlord,  but 
of  a  remote  assignee  of  a  negotiable  note  given 
for  rent  These  defenses  were  presented  botb 
orally  and  by  written  answer  and  amended  anr- 
swer. 

The  objection  to  the  distress  warrant  was. 
upon  the  ground  that  It  was  issued  both  againat 
the  tenant  and  the  subtenants,  directing  the 
levy  to  be  made  upon  their  property  found  In 
the  cotmty,  whereas  only  the  property  of  the 
subtenants  found  on  the  leased  premises  was 
subject  to  the  levy.  Inasmuch  as  the  warrant 
was  not  levied  upon  any  ot  the  property  of  the 
subtenants  found  elsewhere  than  on  tbe  leased' 
premises,  we  do  not  regard  this  objection  as 

The  Other  objection  is  that  the  relation  of 
landlord  and  tenant  did  not  exist  between  tbe 
Deposit  Bank  and  the  HutseUa.  This  pro- 
Beats  a  aaestkn  now,  we  bdlere,  for  tbe  flrat 
time  presented  for  decision,  whether  the  rem- 
edy hy  distress  or  landlord's  attaChmoit,  un^ 
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der  sectioiu  S301, 2302,  Kj.  St.,  tB  anllslile  In 
fBTor  (tf  tbe  asBlgnee  of  a  note  glTen  tea  rent 
.  who  Is  not  tlie  aaslgnee  ot  tbe  leTerelon.  It 
Is  notloenUe  that  this  summary,  and  treqoent- 
ij  opinesBlTe,  remedy  by  dlstren  la,  tv'  tbe 
terms  of  tbe  statute,  glvm  to  the  landlord,  tbe 
language  used  being:  *mie  landlord  may,  be- 
fore a  Justice  of  the  peace,  *  *  *  b7  hlm- 
sdf  or  agent,  file  an  affldaTit,"  ete.  Tbe  laur 
gnage  In  the  other  section  prorldlog  f<M-  an  at- 
tadiment  for  rent,  while  not  quite  so  explicit, 
in  our  opinion  means  tbe  same  thing;  the  Ian* 
guage  being:  "Tbe  person  bo  whom  ttw  rent 
is  owing,  or  his  agent  or  attorney,  may  file  an 
affldavtt  •  *  •"  At  common  law,  the  right 
to  rent  was  hieldent  to  the  rerasion,  and  the 
remedy  by  distress  fbr  arrears  of  rent  was  lost 
hy  assignment  of  the  reversion,  either  absolute- 
ly or  hy  way  of  mortgage.  1  Woodf.  LandL 
A  Ten.  (1st  Am.  Bd.)  p.  42t  It  became  a 
mere  diose  in  action.  And  so  not  until  tbe 
statute  of  32  Hen.  VIII.  could  executors  or 
administrators  distrain  fbr  arrears  of  rent  In- 
curred in  tbe  lif^me  at  the  ownv.  1  Woodf. 
UmdL  Si  tea.  p.  427.  By  tbe  same  statute 
(32  Hen.  VIII.)  was  given  the  power  of  distress 
upon  the  lands  out  €f  which  tbe  rent  Is  reserr- 
ed,  so  long  as  they  continue  in  tbe  hands  of 
him  to  whom  the  rent  is  due,  or  of  any  per- 
Bon  representing  or  claltning  title  through  or 
under  blm,  by  purchase,  gift,  or  descent;  and 
It  Is  argued  that  as  this  part  of  the  statute  of 
Hen.  YIIL  has  not  been  copied  Into  our  stat- 
ute wUle  the  part  of  it  glrlng  the  power  of 
distress  to  a  posonal  representetive  has  be» 
so  copied,  tbe  remedy  by  distress  does  not  fol- 
low eren  an  assignment  of  tbe  raverslon.  In 
this  state,  however,  It  has  been  held  (Breeding 
T.  Taylor,  13  B.  Hon.  477}  that.  If  a  sale  be 
made  of  land  in  possession  of  a  tenant,  tbe 
tenant,  and  all  coming  into  possession  undra* 
him,  becomes  the  tenant  of  the  vendee,  and 
may  not  attorn  his  possee^n  to  a  stranger. 
And  see  Saunders  v.  Moore,  14  Bush,  97.  It 
would  seem,  therefore,  that  In  this  state  the 
remedy  might  be  held  to  follow  the  revwsioo, 
after  notice  to  the  tenant  of  tbe  alienation,  and 
would  undoubtedly  do  so  after  an  attornment, 
as  that  would  establish  the  rdatlonsblp  of  land- 
lord and  tenant.  This  qiwstion,  however.  Is 
not  before  the  court.  In  6  Lawson,  Rights, 
Rem.  &  Prac.  S  2819,  it  Is  said:  "The  req- 
uisites of  a  valid  distress  are  that  there  shall 
have  be^  an  actual  demise  or  letting  of  the 
premises,  and  the  relation  of  landlord  and  ten- 
ant exist  between  the  parties;  that  there  shall 
be  a  reversion  in  the  landlord;  that  the  rent  be 
certain  or  capable  of  being  made  certain;  and 
that  the  rent  shall  be  due;  and  that  th^  shall 
be  a  reservation  of  a  certain  rent."  And  In 
Tayl.  I^ndl.  &  Ten.  |  568,  referring  to  the 
New  York  statute,  In  substance  the  same  as 
the  statute  of  32  Hen.  VIII.,  It  Is  said:  "But, 
in  order  to  confer  upon  such  assignee  a  right 
to  distrain,  the  lease  or  land  should  be  budud- 
ed  In  the  assignment;  foe  a  mere  transfer  of 
the  rent  remaining  unpaid,  which  Is  only  the 
'ransfn  of  a  chose  In  action,  does  not  carry 


wltii  It  the  lemedy  by  dWum  "  We  tbh 
dear  from  the  authorities  that  the  rlgSi 
dlstrav  does  not  pass  to  the  ■r''g~^  of  a 
note,  in  the  absence  of  statntoiT  piDvl 
therefor. 

It  Is  chilmed  that  fbSa  statutory  antfaotli 
ocmtained  In  section  2804  of  tbe  Kenti 
Statutes:  "If  the  owner  or  h(rtd«  alloi  o 
sign  his  estate  or  term,  or  the  rent  thera 
to  fall  due  thereon,  his  alienee  or  asripiee 
recover  such  rent,"— it  being  argued  that 
rlgbt  given  to  alienee  or  aaslgnee  to  cec 
the  rrait  carrlea  with  it  the  right  to  the  o 
ot  recovery  to  whldi  the  assignor  or  all 
would  have  been  entitled.  It  Is  to  be  obse 
that,  in  several  Instances,  tbe  statute  upon 
subject  explicitly  authorlseB  the  ronedy  by 
tress,— In  section  2300,  against  the  aasigne 
undwtoiant  of  the  lessee;  in  section  S 
against  the  tenant  for  Ufe;  hi  sectkm  2311 
a  person  ratltled  to  rents  depending  iqHm 
life  of  anotliw,  after  tbe  death  of  the  la 
in  section  2321,  to  a  pnsonal  repreamtai 
and  In  section  23G4,  to  enftnoe  tbe  Um  g 
under  cotttracts  1^  which  the  landlwd  la  ti 
celve  a  part  of  the  cn^L  These  eKs^rem 
visions  taidlcate  tbat^  whatever  might  1 
been  the  legislative  tatsat  In  the  adoptla 
the  stalnte  embodied  in  section  2304,  It 
not  thereto  Intended  to  grant  to  tbe  aasij 
of  a  mere  chose  In  action  this  eztrawdii 
and  frequently  oppressive  remedy.  Moreo 
section  2312  allows  doable  damages  for  wn 
fid  distress  against  the  landlord,  who,  by 
son  his  ownershU*  of  the  property,  may  i 
erally  be  supposed  to  be  «nnnrf«iiy  nspc 
ble.  It  is  Cslr  to  presnme  that  tbe  reasoE 
bond  Is  required  Is  because  of  this  flnanda] 
sponstbillty,  the  existence  of  which  k  not  b 
presumed  In  tiie  assignee  ot  tbe  chose  in  act 
Exactly  what  was  tbe  legislative  Intent  In 
tkm  2904  is  somewhat  dlfflcnlt  of  asoerl 
meat.  It  may  very  well  be  an»ld«ed 
the  statute  was  enacted  to  enable  the  sssl] 
to  soe  for  and  recover  the  roit  as  roit,  insi 
of  iKlng  remitted  to  a  recovery  tat  use 
occupation,  which  seems  to  have  been 
common-law  remedy  in  such  case.  Castle! 
V.  Belt,  2  B.  Mon.  1S7.  But  we  are  not 
posed,  by  implication,  to  extend  this  harsh 
summary  ronedy  so  as  to  make  It  appUc 
to  a  case  to  which  It  has  never,  so  far  as 
are  hiformed,  been  applied  In  this  or  any  o 
country.  For  tbe  reasmis  givoi  the  Judgr 
is  reversed,  and  tbe  case  remanded,  witli 
rectlons  to  set  adde  the  Judgment  sustai 
the  demurrer  to  a(^>ellant8'  answer,  and 
further  proceedings  consistent  with  this  c 
itm. 


TBAPP  et  aL  V.  FIDBLITT  NAT.  BA 
et  al. 

(Coort  of  Appeals  of  Eentncky.  Dec.  11,  If 

APPSAL  Am  BrROR— CORBBCTBD  RbTDRK— 1 

FiDis  or  Loan  to  Ookpobation. 
1.  Though  tbe  original  tmnscript  does  not  s 
that  an  a^iesl  was  prayed  tor,  or  graated  bj 
lower  coort,  the  appeal  will  not  be  diamine 
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aring,  where  a  corrected  copy  of  the  record, 
rwards  brought  up,  shows  that  the  appeal 

both  prayed  for  and  sranted. 

Where  a  judgmeat  is  made  np  of  Kveral 
■rent  items,  those  items  not  excepted  to  hj 
tUaati  will  not  be  disturbed. 

Where  a  bank,  within  less  than  a  month, 
ed  money,  to  the  extent  of  $418,292,  on  the 
I  of  a  corporation  which  waa  known  by  the 
en  of  the  bank  to  be  in  a  fail!n|[  condition, 

it  was  also  known  that  the  preaident  of  the 
■oration,  who  waa  also  vice  president  of  the 
k,  discounted  the  bills,  and  was  engaj;ed  at 
ume  time  in  an  enormous  wheat  speculation, 
ch  colminated  In  his  failure,  as  well  as  that 
he  bank  and  the  corporation,  it  is  unreason- 
to  suppose  that  the  money  was  loaned  in 
1  faith  by  the  oank  to  the  corporation,  so  as 
sake  the  latter  liable  therefor. 

fot  to  be  officially  reported." 

a  rehearing.  Overruled.  The  creditors 
that  the  prevlona  oplnloa  (41  S.  W.  577) 
mandate  be  modified.  Granted. 

BWIS,  C.  J.  One  of  the  groands  of  ap- 
ees'  petition  for  rehearing,  and  erentnal 
Dlssal  of  the  appeal  for  want  of  JurlB- 
lon  of  this  court,  Is  that  though  the  Jadg- 
it  of  April  14,  1894,  was  treated  by  both 
rt  and  counsel  as  properly  before  ns  for 
Islon,  there  was,  as  since  discovered, 
lly  no  appeal  prayed  for,  or  granted  by 

lower  court.  But,  though  the  original 
iscrtpt  did  not  show  the  fact.  It  does  ap- 
r  from  an  additional  and  correct  copy  of 

record,  since  brought  up,  that  an  ap- 
I  from  that  Judgment  was  both  prayed 

and  granted  by  the  lower  court,  to  ap- 
ants,  the  unsecured  creditors  of  Swift 
1  ft  Steel  Works.  There  Is  no  new  or 
Ident  reason  offered  for  a  change  of  our 
Ided  opinion  that  the  Judgment  Id  favor 
Lppellee  was  for  a  veiy  much  larger  sum 
Q  he  is  entitled  to  recover,  and  the  petl- 
1  for  rehearing  Is  therefore  overruled. 
>unBel  for  appellants  asks  the  opinion 

mandate  be  so  modified  that  instead  of 
K;tlQg  a  reference  to  the  master  commls- 
ler  to  ascertain  and  report  what,  if  any, 
t  of  the  money  sued  for  waa  actually  ap- 
prlated  and  used  for  the  benefit  of  Swift 
1  A  Steel  Works,  the  lower  court  be  re- 
red  to  disallow  and  dismiss  the  eutlre 
land  outright.  Of  the  whole  amount  claim- 
928,000  appear  to  have  been  reported  by 

commissioner  as  just,  and,  without  ex- 
tlon  on  part  of  appellants,  was  allowed 
the  court,  and  therefore  cannot  be  dis- 
ced. Though  satisfied  that  more  than 
ly  owing  was  adjudged  to  appellee,  we 

not  undertake  to  ascertain  and  deter- 
e  the  exact  amount.   But  In  order  to 

the  litigation,  already  unnecessarily  pro- 
rted,  we  think  those  items  of  the  alleged 
^btedness  palpably  and  unquestionably 
□St  should  be  here  Indicated.  In  view 
the  falling  condition  of  Swift  Iron  ft 
^1  Company,  culminating  in  actual  fall- 
June  21,  1887,  which  we  are  satisfied 
t  known  to  other  officers  of  the  Fidelity 
Jonal  Bank  besides  Harper,  it  is  alto- 


gether unreasonable  that  th«  enormoas  sum 
of  $418,292  was  in  good  faith  loaned  to  it 
between  Hay  28,  1887,  and  June  18,  1887. 
And  when  we  consider  that  the  bank  was  at 
the  same  time  being  drained  of  Its  re- 
sources by  Harper,  and  was  on  the  same  day 
dosed,  It  is  simply  incredible  that  that  sum  was 
loaned  to  the  corporation,  or  that  It  got  the 
benefit  of  any  part  of  It  To  us  It  is  too 
plain  for  discussion  that  Harper,  with  the 
knowledge  and  connivance  of  other  officers 
of  the  bank,  got  and  appropriated  the  en- 
tire sum  to  prop  up  his  wheat  speculation, 
then  In  a  precarlons  condition,  and  about 
the  same  fatal  day  of  June  21,  1887,  ended 
In  disaster  and  ruin  to  himself  and  the  va- 
rious  business  associations  he  was  connect- 
ed with  and  controlled.  To  the  extent,  at 
least,  of  said  sum  of  $418,202,  we  think  that 
the  Items  of  the  alleged  indebtedness  of  the 
Swift  Iron  ft  Steel  Works  to  the  Fidelity 
National  Bank  should  be  rejected  and  dis- 
allowed, without  further  reference  to,  or 
proof  by,  the  commissioner.  As  to  the  resi- 
due of  the  claims,  additional  proof  may  be 
taken.  If  necessary.  The  opinion  and  man- 
date are  modified  to  the  extent  here  indi- 
cated. 


LOCK  V.  SLUSHER. 

(Coort  of  Appeals  of  Kentucky.   Dec.  11,  1897.) 

ExECOTiON— Lett  —  Rbtdrx  —  FaA.UDDLBKT  Sals 
— Vaoation— Plbadino. 

1.  A  statement  in  a  sheritTB  return  that  "after 
duly  advertising  the  property  levied  on  under  this 
execution,  to  wit"  (describing  the  land).  It  was 
offered  for  rale,  is  a  sufficient  recital  of  the  levy. 
Consequently,  such  a  return  is  conclusive  of  tho 
levy,  under  Ky.  St.  i  3760,  prohibiting  the  im- 
peachment of  an  official  return  in  a  collateral 

firoceeding,  except  upon  an  allegation  of  fraud 
n  the  party  benefited  thereby,  or  TniMt«lrf>  on  the 
part  of  the  officer. 

2.  Id  an  action  to  restrain  the  levy  of  execu- 
tion on  the  ground  that  a  previous  execution  ou 
the  same  bond  had  been  satlsRed,  an  answer  al- 
leging that  the  previous  execution  and  return  had 
been  quashed,  but  failing  to  show  that  the  execu- 
tion debtor  was  before  the  court,  or  notified  of 
the  motion  to  quash.  Is  insufflcieat. 

3.  An  answer  alleging  that  a  sheriff's  tetom 
"was  made  by  fraud  or  mistake  on  the  part  of 
the  officer,  "and  defendant  does  not  know 
w4iich,"  is  not  a  sufficient  impeachment  of  the 
return,  as  anthorized  by  Ky.  St.  S  3760,  "upon 
an  allegation  of  fraud  In  the  party  Denoted  there- 
by, or  mistake  on  the  part  of  the  officer." 

4.  Ky.  St,  f  1710,  providing  that  sales  mad<? 
under  execution  by  fraud,  etc.,  may  be  sot 
aade  does  not  apply  where  the  claim  of  the  par- 
ty aggrieved  is  that  there  was  no  sale,  and  that 
the  officer's  retam  iB  false,  and  there  ia  no  aver- 
ment that  the  sale  was  made  under  execution  by 
fraud. 

Appeal  from  circuit  court,  Bdl  county. 

'To  be  officially  reported." 

Action  by  James  F.  Slusher  against  William 
Lock,  assignee,  to  enjoin  a  levy  under  execu- 
tion. Plaintiff  had  Judgment,  and  defendant 
appeals.  Affirmed. 

J.  Smith  Hays  and  Tlnsley  A  Faulkner,  for 
appellant    A.  K.  Cook,  for  appellee. 
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43  SOUTECWBSTEBN  BEPOBTEB. 


DU  BELLB,  J.  The  appellee  brought  suit 
against  the  appellant,  aa  asslgoee  of  the  Cum- 
berbisd  Taller  Bank,  alleging  that,  hi  a  suit  by 
the  bank  againet  A.  0.  Oarr  and  others,  Judg- 
ment  was  rendered  tor  the  plaintiff  for  Its  debt 
sued  for,  and  It  was  adjudged  a  lien  on  lots  19 
and  ao  in  block  13  la  the  Pine  Mountain  Iron  & 
Coal  Compnny'B  addition  to  the  town  Piue- 
rllle.  Thereafter,  In  confonnlty  to  an  order 
of  sale,  lot  No.  19  was  sold  to  appellee,  Slusher, 
at  the  price  of  f656,  and  he  executed  a  sale 
bond,  payaUe  to  tlie  plalntlfC.  The  bond  not 
being  paid  at  maturity,  an  execution  was  Issued 
and  delivered  to  Oolaon,  sherifC  of  Bell  coun- 
ty, wlio,  by  hla  deputy,  Ingram,  ICTled  It  upon 
lot  No.  19,  and,  after  due  adrertlsemait,  ex* 
posed  It  at  public  sate  to  the  highest  bidder,  it 
having  been  dnly  ^praised  at  $1,S00;  and  the 
bank,  behig  the  highest  bidder,  became  the  pur- 
chaser, at  the  amount  of  Its  debt,  interest,  and 
costs.  The  officer's  return  Indorsed  upon  the 
ezecntknlBaa  fcrilowB:  "Officer's  return:  After 
duly  advertising  the  property  levied  on  under 
tbls  execution,  to  wit,  lot  19  In  blo<^  13,  Phie- 
vflle,  Ky.,  did,  on  the  13th  day  of  Nov'r,  1893, 
offer  same  for  sale  for  cash  In  hand,  at  the 
cotut-honse  door  In  FlnevlUe,  Ey.;  and  the 
plabktlfl  hi  this  action,  being  the  highest  Udder, 
became  the  purchaser  for  the  debt,  hiterest,  and 
cost  for  the  above-mentioned  property,  Nov.  13, 
1893.  Therefore  this  fi.  fa.  Is  returned  satis- 
fied. J.  G.  Colson,  B.  B.  a,  1^  W.  H.  Ingram, 
D.  &"  AppeUee  further  stated  that,  alnce  the 
return  of  the  execution,  the  bank  had  made  an 
assignment  to  appellant  for  the  benefit  at  aJl 
Its  creditors;  tb&t  Lock  had  caused  another  exe- 
cutkin  to  be  Issued  on  the  same  bond,  and 
placed  It  In  me  hands  of  the  sherUC;  and  direct- 
ed him  to  seiase  and  sell  of  antellee's  estate  a. 
sufficient  amount  to  satls^  the  execution;  that 
the  sheriff,  unless  restrained  by  Injunction, 
would  levy  upon  and  seize  ajppellee's  (Push- 
er's) property,  and  sell  the  same;  and  that,  un- 
less restrained  by  injunction,  other  executions 
would  in  like  manner  be  issued  upon  the  sale 
bond.  Slusher  prayed  an  injunction  to  ro> 
strain  any  furtha  attempts  to  odlect  the  sale 
bond,  or  any  part  thereof;  and  a  temporary  In- 
junction which,  on  final  hearing,  was  made  per- 
petual, was  granted.  Tbe  appellant  filed  an 
answer  and  counterclaim  in  two  paragraphs,  to 
each  of  whldi  a  demurror  was  sustained.  Tbe 
first  paragraph  Is  a  denial  that  Ingram  ever 
tevled  the  execution  m  the  lot,— or  that  the 
bank  or  any  one  for  It  bid  on  flie  property  tiie 
amount  of  Its  debt  or  any  amount,  or  that  the 
sherUf  bad  any  right  to  return  the  ezecutkm 
saUsfled  or  to  make  the  indorsement  which  be 
did,  or  tliat  the  return  was  true,  or  tlmt  the 
execuUon  was  satisfied,  or  that  tbe  sale  was 
sood,  or  that  Ote  Issue  ot  the  exeentkm  sou^t 
to  be  enjoined  was  wrongful,  or  that  the  plahi- 
ttff  would  suffer  any  Injury  thereby.  In  t2ie 
■econd  pan^iqifa.  Lock  states  that  tiie  at- 
tempted  sale  was  void,  and  passed  no  title,  be- 
cause there  was  no  levy  of  the  execution,  and 
that  It  would  not  have  passed  tltte  If  any  one 
had  bid;  that  there  was  no  bid,  no  one  present 


acting  for  tbe  bank  wtien  the  property  wmm 
sold;  tliat  he  had  been  Informed  by  the  deputy 
Bhei-iff  tliat  he  was  prt^xwing  to  sell,  under  said 
execution,  tnro  pieces  of  property  which  he  had 
advertised  for  sale,  one  being  lot  19,  and  the 
other  the  house  and  lot  where  J.  F.  Neal  then 
lived;  that  he  authorized  the  deputy  sheriff  to 
bid  the  bank's  debt.  Interest,  and  cost  on  Che 
two  lota;  that,  if  the  sheriff  cried  for  the  bank 
any  hid  on  lot  19  separately  and  Itself,  it 
was  done  entirely  without  authority  on  bis 
part  or  on  tbe  jfort  of  the  bank;  that  after- 
wards, hi  October,  1891,  before  a  yeu  had  ex- 
plred,  and  as  soon  as  he  or  his  attorney  learned 
of  such  return  being  made  on  the  execution, 
and  wliile  Slusher  was  In  posses^n  of  tbe 
property,  which  he  still  hdd,  the  defendant 
moved  In  open  court  that  the  execntlOB,  sale, 
and  return  be  quashed,  and  the  court  entered 
an  order  In  accordance  with  said  motion.  The 
answer  couciudes  with  a  prayer  that  the  peti- 
tion be  dismissed,  and  the  injunction  (Usaolved. 
and.  If  the  court  should  hold  that  tbe  return  oa 
the  execution  had  not  been  legally  quashed, 
that  the  same  be  now  done  on  the  facts  pre- 
sented In  the  answer,  and  a  new  »ecuti(m 
awarded  on  the  sale  bond.  A  demurm  hav- 
ing been  sustained  to  the  answer,  an  amended 
answer  was  filed,  in  whl(^  it  was  averred  that 
the  indorsement  of  the  deputy  sheriff  on  the  ex- 
ecution "was  a  mistake,  cc  was  made  by  fraud 
or  Ttiiifh>irn  on  the  part  of  the  said  W.  H.  In- 
gram, and  defendant  does  not  know  which." 
He  further  denies  that  Ingram,  or  any  one,  ever 
levied  the  execution  on  the  lot,  or  that  he  (Lock) 
was  the  highest  bidder,  w  bid  at  all  at  said  sale. 

The  demurrer.  In  our  opinion,  was  correct- 
ly sustained  to  tbe  paragraphs  of  the  original 
answer.  The  first  paragraph  was  a  mere 
traverse  of  the  return  of  the  sheriff.  The 
second  paragraph  was  an  affirmative  aver^ 
ment  of  facts  *«»iM<iiig  to  show  that  the  re- 
turn was  untrue,  and  an  avermoit  that  the 
court,  upon  hla  motion  madie  In  open  court, 
had  quashed  the  return,  and  awarded  him  an- 
other execution  on  tbe  sale  bond.  By  section 
8700  of  the  Kentucky  Statutes  it  Is  provided: 
"Unless  in  a  direct  proceeding  against  him- 
self or  hiB  suretlea,  no  fact  ffifflela%  staled  fay 
an  officer  in  re^tect  of  a  matter  about  which 
be  Is  law  required  to  make  a  atatemoit, 
in  writing,  either  In  the  form  of  a  cMtlflcate, 
return  or  othnnrise,  shall  be  called  in  ques- 
tion, exc^t  upon  the  allegation  of  fraud  In 
the  party  benefited  thoreby,  or  mistake  on 
the  part  of  the  <^lew." 

The  first  question  la  whether  tbe  officer's 
return  before  quoted  recites  a  levy  upm  tbe 
lot  It  states  that,  "after  dnly  advsrtialne 
the  property  levied  on  under  this  «ceciitlon. 
to  wit.  lot  19  In  block  13,  Plnevllle^  Kyn"  It 
was  offered  fOr  sale.  This,  we  tUnk,  is  a 
sufficient  statonent  that  the  levy  bad  been 
made,  to  constitnte  a  valid  levy  on  land, 
the  return  need  not  be  written  out  and  signed 
when  the  levy  1>  made  9)«nint  t,  Blaco,  & 
Ky.  Law  Bep.  82(0;  and  In  this  case  we 
think  it  was  sufflcloit  to  redte  the  leT7  i^ob 
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ad,  describing  tbe  lot,  after  the  sale 
ade.  It  appears  ttaa  evidence  tbat 
icution  defendant  consented  to  tbe  levy 
bis  lot,  and  was  Informed  1^  the  offl- 
t  It  had  been  made.  This,  boweTer,  is 
Kssary  to  the  dedalgn  of  the  question 
consideration.  Xhls  being  so,  under 
itute  Jost  referred  to,  tbe  traTeise  In 
It  paragraph  of  tbe  answer  of  tbe  facts 
in  the  return,  and  the  affirmative  atate- 
if  facts  constituting  a  denial  contained 
second  paragraph,  do  not  constitute  a 
iefense;  there  being  no  allegation  of 
In  the  party  benefited  thereby,  ax  mls- 
1  the  part  of  the  ot&cev. 
urged  that  this  court,  la  Com.  t.  Jack- 
)  Busb,  424.  by  implication,  decided 
e  return  of  an  officer  could  be  Impeacb- 
testbnot^  of  tbe  clearest  and  moat  con- 
;  character.  The  facts  upon  which 
ise  was  decided  occurred  prior  to  the 
in  of  the  General  Statutes,  in  which 
>Tl8lon  under  consideration  appears  to 
Irst  been  enacted.  While  not  neces- 
>  tbe  dedaion  of  this  case,  it  may  be 
aed  that  tbe  testimony  In  this  case 
eiy  far  short  of  the  standard  Indicated 
be  tact  of  the  levy, 
wu  a  sufficient  defense  stated  In  the 
ling  part  of  the  second  paragraph,  for 
alned  no  averment  that  the  appellee 
fore  the  court,  or  had  notice  of  the  mo- 
quasb.  In  fact,  the  averment,  by  Iia- 
lu,  admits  that  there  was  no  notice 
:o  or  waived  by  tbe  execution  defend- 
id  tbe  order  of  quashal  without  notice 
,  and  so  conceded  in  appellant's  brief, 
amended  answer  was  apparently  In- 
to conform  to  tbe  requirements  of  sec- 
GO.  Ky.  St.  It  pleads  In  the  alterna- 
At  the  return  "was  made  by  fraud  or 
e  on  the  part  of  the  said  W.  H.  In- 
und  defendant  does  not  know  which." 
ig  in  the  alternative  Is  permissible  un- 
teectlon  4,  S  113,  of  the  Code;  but  in 
ise  each  alternative  pleaded  should  be 
)lete  and  sufficient  cause  of  action  or 
of  defense.  This  rule  was  laid  down 
road  Co.  v.  Coppage,  7  Ky.  I^aw  Rep. 
which  the  syllabus  states:  "When  a 
int  is  stated  In  tbe  alternative  form, 
cause  of  action  is  presented  by  one 
ent,  but  not  by  the  other,  It  seems  that 
ition  is  not  to  be  regarded  as  stating 
use  of  action,  as  tbe  facts  may  t>e  as 
in  that  part  of  the  petition  which  con- 
he  Insufficient  allegation."  Tested  by 
le,  which  we  regard  as  a  sound  and 
ible  one,  the  allegations  of  the  amend- 
ver  are  insufficient,  under  section  37G0; 
die  the  one  alternative — mlatake  on  the 
r  the  officer  In  making  the  return— 
authorize  the  facts  stated  in  the  return 
ailed  in  question  in  this  suit,  fraud  on 
rt  of  the  officer  alone,  in  which  the 
:o  be  benefited  thereby  took  no  part, 
ot  authorize  the  Impeachment  of  tbe 
Wa  eonclode,  therefore,  that,  under 


section  8760,  the  answer  as  amended  Is  in- 
sufficient 

But  it  Is  earnestly  Insisted  that  It  is  suffi- 
cient under  section  1710,  providing  that 
"sales  made  under  execution  by  fraud,  covin 
or  collusion  may  be  set  aside  on  the  motion 
of  any  person  aggrieved,  or  by  petition  In 
equity.*'  After  a  careful  consideration  of 
this  section,  we  have  reached  tbe  conclusion 
that  It  does  not  apply  to  the  averments  in 
this  answer  at  alL  There  Is  no  arermant  In 
the  answer  that  any  sale  was  made  under 
execution  by  fraud,  covin,  or  coUnslon.  On 
the  contrsry,  the  (dalm  Is— and  tbe  evldmce 
Introduced  on  behalf  of  aj^tellant  Is  to  that 
point— that  there  was  no  sale,  bat  that  tbe  re- 
turn of  the  officer  that  a  sale  bad  heen  made 
was  false.  Ihe  averments  were  not  made 
under  this  statute,  nor  do  thc^  furnish  ground 
for  rell^  thereunder. 

It  ajMiears  from  the  evidence  that  the  house 
on  the  lot  in  question  was  burned  some  eight 
months  after  tbe  day  of  sale,  which  may  ac- 
count for  the  fact  that  it  Is  tbe  execution 
plaintiff,  and  not  the  execution  defendant, 
who  Is  objecting  to  the  sale.  We  do  not 
mean  to  decide  that  a  person  falsely  reported  • 
as  purchaser  at  an  execution  sale  is  without 
relief.  Upon  proper  averments,  such  a  re- 
turn might  be  quashed;  and,  in  any  event, 
there  Is  a  remedy  vipon  tbe  bond  of  the  offi- 
cer for  a  false  return.  For  tbe  reasons  given, 
the  Judgment  Is  affirmed. 


TOUNG  V.  NEW  FABMBRS*  BANK. 
(Oonrt  of  Appeals  of  Kentneky.   Nov.  18,  1897.> 

DiRBOTlSO  VSHBTOT- ACTIOIT  OS  NOTS— RELBAeB 
0»  BdRBTT— EVIDSKCB. 

1.  Where,  In  defeuK  to  an  action  on  a  note, 
die  first  signer  pleads  tbat  he  is  surety  only,  and 
that  he  has  been  rdeased  by  an  extension,  grant- 
ed without  his  consent,  to  the  second  signer,  who 
is  alleged  to  be  priBcipal,  and  tht^re  is  direct  evi- 
dence that  the  first  signer  is  siuety  and  got  no 
benefit;  that  he  signed  first  at  the  request  of  the 
accopd  signer  as  a  mere  form;  that  the  second 
signer  la  principal,  and  got  the  entire  proceeds; 
and  there  is  evidence  that  the  officers  of  tbe 
payee  bad  knowledge  of  and  assented  to  the 
transaction, — ^it  is  the  province  of  the  jutr  to 
determine  the  credibility  of  the  testimony  and  the 
bona  fides  of  the  transaction,  and  a  charge  direct- 
ing a  verdict  for  plaintiff  is  error. 

2.  In  an  action  on  a  note,  where  the  surety 
claimed  a  release  by  reason  of  an  eztension, 
granted  without  his  consent,  to  tlie  principal,  in 
consideration  of  an  advance  payment  of  interest, 
it  was  error  to  refuse  to  allow  the  surety  to  tes- 
tify as  to  whether,  at  the  time  he  wrote  plaintiff 
t4iat  he  would  pay  the  note,  he  knew  that  he  had 
been  released  bf  the  advance  payment  and  the 
extension. 

3.  In  an  action  on  a  note,  where  the  first 
signer  claimed  that  he  was  surety  only,  and  that 
the  second  signer  was  principal,  it  was  error  to 
refuse  to  allow  one  who  was  appointed  cashier 
of  plaiatifl  bank,  shortly  after  the  note  was  exe- 
cuted, to  testify  who  he  was  informed  was  prin- 
cipal. 

Appeal  from  drcnlt  coor^  Montgomery 
county. 
"To  be  officially  reportedL** 


.  -  -  ^  -  - 
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A^on  by  Columbia  Finance  ft  Tnut  Com* 
I>ui7>  assignee  of  the  New  Farmers'  Baidc, 
asalnst  J.  T.  Young  and  WlUlam  MttehelL 
Jadgment  was  rendered  for  plmintifl,  and  de- 
fendant Yonng  appeals.  Rerersed. 

J.  S.  Hurt  and  Tyler  &  Appencm,  for  ap- 
pellant. John  F.  Oroene  and  Stone  *  Snd- 
■datb,  ft>r  apptflee. 

LBWI8,  C.  J.  This  action  was  brought  De- 
«ember  7,  1893,  by  the  OolnmUa  Finance  ft 
lYnst  Company,  assignee  of  tba  New  Far- 
mertf  Bank,  a  state  Instltntlon,  on  a  note  for 
f 1.000  ezecnted  to  the  latter  April  12,  1890, 
by  J.  T.  Yonng  and  WlUIam  Mitchell,  due 
In  six  months  from  date,  and  upon  the  back 
of  which  are  these  Indorsements:  "Paid  |80 
op  to  Oct  12,  1891;  paid  $80  np  to  Oct  12, 
1882.**  Mitchell  made  no  defense,  but  Tonng 
lileaded  release  from  obligation  to  pay  upon 
grounds  stated  in  two  parsgrapha:  First, 
-that  be  was  merely  a  surety  bi  the  note,  and 
without  his  consent  payment  thereof  was 
extended  by  the  New  Farmers'  Bank  beyond 
maturity  of  It  In  conslderatlm  of  usurious 
'Interest  paid  In  advance  \jy  Mitchell,  averred 
to  be  the  principal  payor;  second,  that  Mitch* 
-dl  hypothecated  irith  the  New  Farmera* 
Bank  collaterals  more  than  sufBdent  to  dis- 
charge the  note,  which  were  held  by  It  near- 
ly four  years  without  collecting  or  any  at- 
tempt to  collect  them.  Plaintiff,  In  reply, 
denied  all  material  statements  In  the  first 
paragraph  of  the  answer,  but  not  that  of  the 
-second  paragraph. 

Trial  of  the  action  having  been  submitted 
-to  the  jury  under  peremptory  Instructions  of 
the  court,  a  verdict  was  returned  In  favor 
of  plaintiff  for  amount  of  the  note,  and  In- 
terest only  from  October  IS,  1803,  up  to 
which  date  It  appears  Interest  at  the  rate  of 
8  per  cent,  per  annum  had  been  paid;  and 
the  main  question  Is  whether  that  Instruction 
ought  to  have  been  given.  Mitchell  was,  at 
date  of  the  note,  cashier,  and  when  the  cred- 
its were  put  upon  It  president  of  the  New 
Farmers'  Bank,  But  there  was  direct  and 
positive  evidence  that  he  was  principal  in  the 
note,  and  got  entire  benefit  of  the  proceeds; 
and  that  Young  was  only  surety,  and  got  no 
benefit  his  name  being  first  signed  at  the 
request  and  suggestion  of  Mitchell,  as  a  mere 
form.  How  credible  that  testimony  may  be, 
and  whether  the  transaction  was  bona  fide. 
It  was  the  province  of  the  jury,  not  the  court, 
to  determine.  There  was  also  evidence,  both 
■direct  and  circumstantial,  tending  to  show, 
and  from  which  the  Jury  might  have  not  un- 
reasonably Inferred,  that  other  officers  of 
the  hank  bad  knowledge  of  and  assented  to 
the  transaction;  one  of  such  circumstances 
being  acceptance  and  appropriation  by  the 
bank  of  the  two  payments  of  usurious  Inter- 
est which  it  Is  admitted  were  made  by 
Mitchell,  and  the  other  the  receipt  of  the 
-collaterals  which  it  Is  alleged  In  the  answer, 
jind  not  denied,  were  at  the  date  of  ttie  note 


hypothecated  by  Mitchell.  In  this 
tion  we  will  refer  to  two  ruling!  off  tii 
court  as  to  competency  of  evldaice, 
wtdtb  we  think  were  wroneon.  T 
was  an  objection  of  pbdntlfl  mstalnei 
question  to  Young,  the  defendant  ^ 
at  the  lime  of  writing  to  plaintiff  : 
would  pay  the  note,  as  he  had  oa  c 
andnatlon  Just  admitted,  he  was  ai 
having  been  released  MltcbeH's 
Interest  on  the  note  In  advance  and 
extension.  The  other  was  refnsUv 
mit  wltneBS  Grubbs,  appointed  cashlei 
New  Fann«^  Bank,  shnrtly  after  t 
waa  executed  to  state  who  he  was  I) 
was  principal  ctf  the  note.  Aa  no  avoi 
made  by  defendant  how,  If  permltl 
witnesses  wonld  answer  either  of  I 
Questions  referred  to,  rulings  ct  tfai 
court  thereon  are  not  strictly  before 
revision;  but  In  ot  a  new  trial 
mhiatlon  of  them  now  Is  not  Impropt 
law,  as  argued  by  counsel,  obviously 
be,  and  Is,  that  on  officer  of  a  haul 
trustee  or  agent  of  the  stockholders, 
In  a  transaction  where  he  Is  person 
to-ested,  bind  the  Institution;  mo 
should  the  bank  be  prejudiced  by  bli 
it  be  made  to  appear  it  was  done  1: 
slon  with  another,  likewise  having  o 
Interests,  and  in  fraud  of  the  rights 
bonk.  But  If  the  transaction  be  leg 
or  not  necessarily  nor  Intended  to  be 
on  the  bank,  the  mere  fact  that  thi 
miscarriage  or  miscalculation  on  part 
officer,  resulting  in  ultimate  injury 
to  the  institution,  should  not  preju( 
other  party  owing  no  special  duty  to 
not  acting  in  bsd  faith.  The  fact  tha 
ell  caused  the  note  to  be  first  s^j 
Young,  so  as  to  make  himself  appear 
ty  Instead  of  principal,  does  not  ln< 
stamp  the  transaction  fraudulent  on  1 
of  Young.  But  what  may  have  beei 
ell's  purpose,  whether  good  or  bad, 
the  latter,  to  what  extent.  If  at  all 
participated  In  it,  was  the  province 
Jury  to  ccmslder  and  determine.  No  s 
wrong  was  done,  nor,  so  far  as  the 
shows,  Intended,  by  Young,  In  permll 
name  to  be  thus  used,  to  enable  Mil 
get  and  appropriate  the  money;  foi 
came  thereby  as  fully  bound  to  pay  1 
when  it  fell  due  as  If  really  the  prin 
stead  of  the  surety,  and  he  had  Ini 
Mitchell  gotten  the  benefit  of  the  p 
Moreover,  we  are  to  assume,  In  the 
state  of  the  pleadings,  that  suffld 
lateral  security  was,  at  the  date  of  t 
deposited  with  and  accepted  by  the 
cover  the  debt  The  wrong.  If  oi 
done  by  Mitchell  in  extending  paymet 
note  in  consideration  of  usurious  inter 
by  himself,  whereby  Young,  If  surety, 
released.  But  It  seems  to  ns.  If  the  < 
had  knowledge  of  that  transaction, 
bank  acquiesced  in.  appropriated,  '. 
benefit  of  the  two  payment!^  Yovns 
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In  food  fftlth,  should  not  forfeit  Us 
tfaOB  obtained.  TIa  questions  are 
n  whetber  the  note  wm  executed  by 
In  the  manner  done.  In  good  faith, 
hether  the  two  payments  of  nsorlona 
t  -wvn  made  by  Mitchell  In  good  faith 
Ithout  collusion  with  Young.  If  so, 
Kt  the  Jury  must  determine,  we  do  not 
im  what  principle  Yonng  can  be  held 
On  the  other  hand,  nnless  knowledge 
tact  that  Toong  was  snre^,  and  not, 
face  of  the  note  showed,  principal,  was 
t  to  directors  of  the  bank,  or  If  pay- 
on  the  note  were  not  actually  and  in 
aiih  made,  he  Is  UaUe.  Wherefwe 
igment  Is  reversed,  and  case  remanded 
r  trial  consistent  with  this  opIniML 


OLIVER  et  al.  t.  SUTTON  et  al. 

of  Appeals  of  Kentucky.    Dec.  1,  1897.) 

HUT  FOR  BSSTBPIT  or  ChBDITOIU— PBBrBK- 

■KCB8— Parti  SB. 
an  action  by  a  creditor,  under  tixe  act  of 
>  have  certain  tranafera  by  an  insolveot 
adjudged  to  operate  as  an  aasignment  of 
debtor's  property  for  the  benefit  of  all 
B,  a  creditor  who  has  not  been  made  a 
lalntiff  may  come  ia  by  petition,  and  be 
efendant 

:  the  transferees  of  an  Insolvent  debtor's 
r  may  be  joined  as  parties  defendant  In 
m  to  have  the  transfers  adjudged  to  oper- 
in  asslgument  of  all  the  debtor's  proper^ 
benefit  of  all  creditors,  under  Act  1856, 
ig  that  such  actions  shall  be  conducted 
>ns  and  proceedings  for  the  settlement  of 
of  deceased  persons,  and  that  t^e  court 
ke  possession  of  all  the  property  owned  by 
>tor,  it  being  necessary  to  secure  posses- 
make  all  persons  to  whom  transfers  had 
sde  parties. 

al  from  circuit  court,  Jefferson  coun- 

>e  officially  reported." 
n  by  Louisville  Deposit  Bank  against 
!utton  and  others.  Oliver  ft  O'Bryan 
leir  iwtltlon  to  be  made  defendants, 
'  ft  counterclaim  ai^Uhst  idalntlfF, 
cross  petition  against  the  original  de- 
ts  and  others.  From  the  order  dls- 
t  the  cross  petition,  Oliver  ft  O'Bryan 
Reversed. 

her  ft  Gordon  and  Kohn,  Balrd  ft 
for  appellants.    Cbas.  O.  Richie, 

ft  Pryor,  Phelps  ft  Tbum,  Speckert, 
r  ft  Boldrlck.  and  Alfred  Selllgman, 
lellees  Helssman  and  wife.  Bamett, 

ft  Bamett,  for  appellee  Louisville 
e   Go.    Walter   Bvans,   for  appellee 

Nat  Bank.  Humphrey  ft  Davie,  for 
is  J.  M.  Atherton  Oo.  and  others. 

lELLE,  J.  This  suit  was  originally 
:ed  by  the  I^uisvlUe  Deposit  Bank 
:  A.  R.  Sutton,  under  the  act  of  1856, 
e  a  debt  due  by  him  to  the  banlc,  and 
!  was  insolvent,  and  had.  In  eontem- 
of  Insolvency,  preferred  certain  of 
kUtors;  against  four  persons  who 


were  alleged  to  have  received  preferoices; 
and  against  three  others  claiming  Interests 
In  the  property  by  virtue  of  a  deed  of  as- 
signment and  two  attachments.  Oomiriete 
aTermoits  were  made^  In  separate  para>- 
graphs,  as  to  each  of  the  four  persons  who 
had  beien  preferred,  and  It  was  prayed  that 
the  preferences  be  adji^ged  to  operate  as 
an  assignment  of  all  of  Sutton's  property 
for  the  benefit  of  his  creditors,  for  the  pay- 
ment pro  rata  of  all  his  debts,  that  the  oth- 
er defendants  be  adjudged  to  take  nothing 
by  their  attachments,  etc.,  and  the  propo-ty 
taken  by  the  defendants  be  delivered  to  a 
receiver  for  the  benefit  of  all  the  creditors. 
The  appellants,  Oliver  ft  O'Bryan,  who  were 
not  parties  to  the  original  suit,  filed  a  peti- 
tion to  be  made  defendants,  making  It  a 
counterclaim  against  the  plaintifr,  and  a 
cross  petition  against  Sutton,  the  defendants 
named  In  the  orlj^nal  petition,  and  a  num- 
ber of  others  who  had  not  been  parties.  The 
appellees  the  Western  Bank,  J.  M.  Atherton 
Company,  and  Barkhouse  Bros.  Company 
moved  the  lower  court  to  require  appellants 
to  elect  which  of  the  causes  of  action  set 
up  In  their  cross  petition  they  would  pur- 
sue, and  to  dJsmlsa  the  cross  petition  as  to 
the  other  cross  defendants.  The  appellants, 
Oliver  ft  O'Bryan,  moved  to  strike  out  of 
the  answer  of  the  Louisville  Banking  Com- 
pany to  the  cross  petition  37  paragraphs, 
upon  the  ground  that  the  banking  company 
had  no  Interest  in  the  matters  set  up  In  the 
paragraphs  in  the  cross  petition  to  which 
such  paragraphs  were  responsive.  A  simi- 
lar motion  by  appellants  was  made  as  to  the 
amended  answer  of  Helssman  and  wife. 
The  original  platntllT,  the  Louisville  De- 
posit Bank,  had  dismissed  its  [wtltlon  with- 
out prejudice.  The  court  below  sustained 
the  motion  to  require  Oliver  ft  O'Bryan  to 
elect,  without  passing  on  their  countermo- 
tlon;  and,  upon  their  refusal  to  do  so,  the 
court  elected  for  them,  ordered  the  suit  to 
be  dismissed  ss  against  all  the  cross  defend- 
ants except  the  Fourth  National  Bank,  and 
afterwards  sustained  the  bank's  demurrer 
to  the  petition.  The  case,  therefore,  pre- 
sents the  question  whether,  under  the  act  of 
1856,  more  than  one  person  who  ia  alleged 
to  have  received  a  preference  can  be  made 
parties  defendant  The  question  is  also 
made  whether  Oliver  ft  O'Bryan  had  the 
right  to  come  Into  the  case  and  be  made 
parties  defendant 

We  have  little  difficulty  with  the  latter 
question.  The  api>ellantB  were  Interested 
in  the  subject-matter  of  the  original  suit, 
which  was  a  suit  to  adjudge  that  an  as- 
signment bad  been  made  for  the  benefit  of 
all  of  Sutton's  creditors,  and  for  the  admin- 
istration of  his  estate  under  that  assign- 
ment. Being  creditors  of  Sutton,  they 
might  properly  have  been  made  parties 
plaintiff  to  the  petition;  and,  not  having 
be^  so  made,  ther  could  only  cnne  M  by 
petition  to  be  made  parties  defendant*  and 
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nmkliic  tbelr  answer  a  ooaa  petttlon  against 
Snttoiir  the  debtor,  and  hto  transferee.  In 
oar  Judgment,  the  appellants  were  properly 
made  parties  defendant,  and  permitted  to 
main  their  answer  a  cross  petition  against 
Sutton  and  his  transfa»^  and  tbe  subse- 
qnent  dismissal,  without  prejudice,  of  the 
original  petition,  could  not  operate  to  de- 
feat their  right  to  have  the  question  of  as- 
signment adjudicated.  See  Sawyer  r.  Lang- 
ford,  6  Bush,  638. 

Hie  oOier  question  seems  to  be  now  raised 
toe  the  first  time.  Undoubtedly  the  uniform 
practice  has  been  to  make  more  than  one 
transf«ee  parties  defradant,  with  comidete 
aToments  a«  to  each  transferee  of  facts 
showing  that  that  transfer  operated  as  a  gen* 
eml  assignment.  In  Whitehead  t.  Woodmff, 
11  Bush,  209,  and  more  than  a  doaen  other 
cases  decided  thla  court,  Hils  practice  ap- 
pears to  have  beak  followed.  Several  acts 
were  r^ed  on  In  eadi  of  the  petitions  as  be- 
ing each  within  the  ivorlslons  of  the  act  of 
ISSa.  It  Is  troe  the  act  (Ky.  St  i  1012)  pio- 
Tldes  that  "any  number  of  persons  Interested 
may  unite  In  the  petition;  but  It  shall  not 
be  necessary  to  make  any  persons  defend* 
ants,  rac^t  the  di^>tor  and  tbe  transferee; 
•  *  •  "  and  an  elaborate  ailment  has 
been  made,  baaed  upon  this  section  and  sec- 
tion 96,  snbsec:  8,  dr.  Oode,  that  only  one 
transfer  can  be  arerred  In  a  petition  of  tUs 
characto',  and  that  If  more  than  one  transfer 
be  alleged,  with  facts  which  would  make  such 
transfers  operate  as  an  assignment  for  the 
ben^t  of  creditors,  it  is  a  misjoinder  of 
causes  of  action.  In  our  view,  however,  the 
act  Itself  authorizes  the  Jotndar.  It  Is  proTid- 
ed  In  the  section  of  the  statutes  above  re- 
fcflred  to  that  the  action  and  proceedings  as 
to  tbe  mode  of  proving  dalms,  and  otherwise, 
"shall  be  conducted  as  actions  and  proceeding 
for  the  settlement  of  tbe  estates  of  deceased 
persons  are  now  required  to  be  condncted,  so 
far  as  the  same  are  applicable."  And  in  sec- 
tion 1913  It  Ib  provided  that  "the  court  may 
at  any  time  pending  the  action,  and  upon 
such  terms  as  It  shall  deem  proper,  compel 
the  transferee  to  surrender  to  a  receiver  of 
the  court  all  tbe  property  and  effects  In  bis 
possession  or  under  his  control;  and  it  may 
make  such  orders  respecting  tbe  property  as 
it  may  make  concerning  attached  property. 
Ani  when  It  Is  decided  that  a  sale,  mortgage 
or  assignment  vms  made  In  contemplation  of 
insolvency,  and  with  the  design  to  prefer  one 
or  more  creditors  to  the  exclusion,  In  whole 
or  In  part,  of  others,  the  court  shall  compel 
the  debtor  to  surrender  to  such  receiver  all 
property  and  effects  In  his  possession  or  under 
his  control,  except  such  property  as  is  exempt 
from  execution,  to  disclose  the  amount  of  his 
debts,  the  names  and  residence  of  his  cred- 
itors, all  offsets  or  defenses  to  any  claim 
jigalnst  him,  or  any  other  matter  which  shall 
l:>e  deemed  proper;  and  the  court  shall  also 
(•ompti  every  person,  except  an  assignee,  for 
the  benefit  of  all  the  credltoia  of  tbe  debtor, 


who  shall  acqalre  hr  purdiaack  as> 
or  otherwise,  any  property  or  eff« 
such  debtor,  after  the  salt  eaat&uf 
this  act  BhaU  be  Instituted,  to  sure 
same  to  such  rectivw."  We  see,  t 
that  tbe  proceeding  contemplated  bj 
Is  (me  to  secore  the  possession  by  the 
all  the  ^nperty  owned  by  the  debit 
time  tbe  act  was  committed  whlcb 
as  an  aarignmrait,  and  to  admlnlste 
tate  of  tbe  Inaolrent  In  the  same  m 
the  estate  of  a  deceased  person  la  ad 
ed.  To  secure  the  possession,  It  wi 
thU  to  make  parties  to  the  proceedluj 
sons  to  whom  transfers  had  beui  n 
ing  prefttences,  and  it  was  essCTtlal 
complete  avennenta  as  to  all  such  i 
which  were  made  prior  to  the  1x1 
tbe  suit;  for  otherwise,  as  distinctly 
Fuqua  V.  Ferrell,  80  Ky.  69,  the  sun 
the  property  so  tmn^erred  eoidd 
compelled. 

Holding  thla  view  as  to  tbe  scope  ai 
lug  of  the  act.  we  are  tit  opinion 
transferees,  within  the  statutory  t 
limitation,  were  ivoperly  parties  d 
to  the  cross  petition  of  ai^)ellant8,  a 
nuffeover,  necessary  parties.  If  it  wer 
ed  to  subject  tbe  property  transferred 
to  tbe  process  of  administration  as  t 
the  Insolvent's  estate.  The  object  ai 
hy  the  statute  to  be  accomplished  Is 
larntlon  and  administration  of  a  t 
bracing  all  tbe  property  of  the  Insolv 
or,  for  the  benefit  of  all  his  credltc 
limitation  sought  to  be  applied  by  tl 
lees  the  Western  Bank  et  aL,  wou 
In  the  declaration  and  admlnlstnitl 
trust  embracing  only  such  property 
transferred  to  a  single  creditor,  toget 
property  transferred  subsequent  to  t 
Ing  of  the  suit  Taking  tbe  whole  st 
gether,  It  Is  Impossible  to  believe  ' 
could  have  been  the  legislative  Int 
matter  of  course,  each  of  the  prefer 
leged  cannot  be  adjudged  to  opera 
assignment  but  the  earliest  prefer 
tabllshed  within  the  period  of  li 
should  be  BO  adjudged,  and  the  su 
preferential  transferees  be  adjudgei 
render  the  property  obtained  by  the 

Kor  does  this  view  appear  to  us 
conflict  with  section  83  of  the  Co 
causes  of  action  set  forth  In  the  cross 
of  apiwUants  each  affect  all  die  parti 
action  In  respect  to  the  trust  soug 
declared,  and  the  relief  sought  to  wit 
trlbutlon  of  the  trust  estate  among  ' 
Iters,  and  each  cause  of  action,  Is 
implied  contract  By  section  428  of 
provision  Is  made  for  suits  In  eqult] 
settlement  of  decedents'  estates,  a 
provided  that  all  persons  having  a  11 
or  an  Interest  In,  the  property  left  b; 
cedent  shall  be  made  parties  as  pla 
defendants.  By  section  438  the  prov 
the  chapter  (Including  section  428)  ax 
ed  to  regulate  proceedings  for  the 
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rty  held  In  trust  by  vlrtae  of  tbe  proTi- 
of  article  2,  c.  44,  Gen.  St.  In  Ander- 
,  Anderson,  80  Ky.  G4S,— a  suit  brought 
1  assignee  In  bankruptcy  attacking  as 
alent  two  deeds  made  by  the  bankrupt 
)  different  grantees,  conveying  two  dlf- 

parcels  of  land  for  different  consldera- 
-both  transferees  were  Joined  In  one 
uid  this  court  held  It  not  to  be  a  mis- 
r,  under  section  83  of  the  Ck>de,  upon 
round  that  "the  actionable  wrong  was 
udolently  obstructing  tbe  collection  of 

by  tbe  assignee,  and  the  remedy  la  to 
e  the  fraudulent  obstructions  by  declar- 
e  conveyances  void."  In  that  case  the 
relied  upon  the  construcdon  given  in  a 
r  ease  In  New  York  (Jacot  t.  Boyle,  17 
Prac.  106),  construing  a  section  of  the 
York  Code  substantially  the  same  as 
a  88  of  the  Kentucky  Ck>de,  and  upon 
•asoning  in  Newm.  PI.  &  Prac.  p.  460. 
[tse  at  bar  seems  to  ua  a  much  stronger 
sr  the  aivUcatlon  of-the  rule  than  An- 
i  V.  Anderson.  The  cause  of  action  is 
eference  of  one  or  more  creditors.  The 
y  Is  to  set  aside  the  preferences,  and 
•x  the  entire  property,  both  that  trans- 

and  that  not  transf^red,  to  the  pay- 
of  the  instrfvent's  debts.  In  Pomeroy, 
&  Rem.  Rights,  i  349,  upon  this  sub- 
t  is  said:  "When  tbe  action  Is  brought 
ther  of  these  objects,  if  the  debtor  has 
rerent  times  assigned.  In  alleged  fraud 

creditors,  different  parcels  of  property 
erent  aaslgneea,  or  any  different  parcds 
iperty  are  held  1^  different  persoos,  in 
d  fraud  of  the  debtor's  creditors,  fu>  that 
[ultatde  ownership  is  claimed  to  be  vest- 

blm,  all  of  these  assignees,  or  all  of 
holders  of  the  legal  title,  may  be  joined 
the  debtor  as  co-defendants  In  one  ac- 

See,  also,  Id.  i  347;  Bliss,  PI  &  Fiac. 

110,  125.  For  the  reasons  given  the 
lent  Is  reversed,  with  directions  to  set 
the  order  dismissing  the  petition,  com- 
i  and  making  an  election  for  tbe  cross 
Iffs,  Oliver  &  O'Bryan,  and  for  further 
}diiigB  conslstoit  with  tbls  opinion. 


[X)MBS  et  al.  v.  CRAWFORD  et  sL 

:  of  Appeals  of  Kentucky.   Dec.  14,  1897.) 

rrs— Pathest  o?  Codktt  Ci^ihs— Liabil- 

iTT  071  Bond, 
en.  St.  e.  27,  art.  2,  S  7,  providing  that  a 
'  shall  pay  a  county  creditor  90  per  cent, 
claim  OQ  tbe  Ist  day  of  October,  and  the 
e  oo  the  Ist  day  of  January,  was  repealed 
'  statute  relating  to  Hie  county  levy,  and 
Tie  for  collecting  It,  and  the  settlement  of 
Hcpra. 

Qder  Ky.  St.  }  4143,  providing  that  the 
'  levy  shall  be  due  In  March,  but  not  fixiug 
me  within  which  the  sheriff  shall  pay 
ngainat  Ae  county,  and  providing  that  he 
lettle  bis  accounts  anBaally  or  ortener,  in 
•art's  discretion,  a  lAieriS  cannot  Ik  sued 
I  official  hood  by  a  county  creditor  until 
the  Ist  of  January  following  the  March 
idl  the  taxes  oat  of  which  the  debt  is  or- 
to  be  paid  ace  due  and  coUectiblt. 


Appeal  from  circuit  court,  BreathKt  coun- 
ty. 

"To  be  officially  reported." 

Action  by  Crawford  &  Co.  against  Breck 
Combs  and  others.  Judgment  was  rendered 
for  plaintiffs,  and  defendants  appeal.  Re- 
versed. 

J.  J.  C  Bach,  for  appeUazUa,  J.  B.  Bfar^ 
cum,  for  appellees. 

PAYNTBR,  J.  At  Its  October  term,  1894, 
the  fiscal  court  of  Breathitt  county  allowed 
W.  T.  Hogg  a  dahn  of  H51.S1,  and  ordered 
It  to  be  paid  out  of  the  county  levy  for  that 
year.  The  appellant  Combs  was  tbe  sheriff 
of  the  county,  as  It  appears  from  the  allega- 
tions of  the  petition,  and  collected  the  coun- 
ty levy  for  that  year,  but  during  the  year  of 
1896  Hogg  assigned  this  claim  to  Crawford 
&  Co.,  and,  the  sheriff  failing  to  pay  it  on 
demand,  tbls  action  was  brought  on  bis  bond. 
An  answer  was  filed,  to  which  tbe  court  sus- 
tained a  demurrer.  Counsel  for  appellants 
admits  that  the  court  did  not  err  in  doing  so; 
hence  the  nece salty  is  obviated  to  show  that 
the  court  properly  sustained  the  demmrer  to 
the  answer.  It  la  contended  that  no  cause 
of  action  had  accrued  agaioat  the  sheriff  and 
his  sureties  at  the  time  the  action  was  Insti- 
tuted, because,  under  the  law,  the  sheriff 
was  not  required  to  pay  the  money  until 
January  1,  1896.  The  correctness  of  this  po- 
sition depends  upon  tbe  proper  construction 
of  the  statute  which  was  In  force  at  the 
time  the  action  was  broug^it  Under  section 
7,  art  2,  c.  27,  Gen.  St,  a  sheriff  was  re- 
quired to  pay  a  county  creditor,  whose  dalm 
bad  been  allowed  by  the  county  court,  90 
per  cent,  of  it  on  the  1st  day  of  October,  and 
the  balance  of  it  on  the  Ist  day  of  January 
following.  This  action  was  brought  for  90 
per  cent  of  the  claim,  upon  the  idea  that 
this  provision  of  the  statute  was  still  In 
force.  We  are  of  the  opinion  that  It  has 
been  repealed,  find  was  not  In  force  when 
the  county  levy  was  made.  The  statutes  re- 
lating to  the  county  levy,  the  time  for  col- 
lecting it,  and  the  time  fixed  for  tbe  settle- 
ment of  the  officer  ccdlecthig  It,  show  that 
the  general  assembly  intended  they  should 
oonstltute  tlie  whole  Law  on  the  subject.  By 
section  1886,  Ky.  St,  county  taxes  are  due  at 
the  same  time  the  law  makes  the  state  reve- 
nues due  and  collectible.  Under  section 
4143,  Ky.  St,  the  state  tax  Is  due  and  paya- 
ble on  and  after  the  1st  day  of  March  fol- 
lowing the  assessment.  Therefore  the  coun- 
ty levy  which  the  sheriff  was  required  to 
collect,  and  out  of  which  the  claim  In  suit 
was  to  be  paid,  was  due  March  1,  1805.  We 
have  been  unable  to  find  any  provision  of  the 
statute  which,  In  express  terms,  fixes  the 
time  at  which  the  sheriff  shall  pay  county 
claims;  but  section  1881,  Ky.  St.,  provides 
that  the  sheriff  shall  annually  settle  his  ac- 
counts with  the  fiscal  court  as  such  coUector 
of  tax,  and  may  be  required  to  setQe  oftenec. 
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In  the  discretion  of  the  conrt.  It  seems  to 
us,  therefore,  that,  hi  the  absence  of  a  more 
speclUc  statnte  filing  the  time,  the  sberfff 
cannot  be  sued  by  a  county  creditor  until 
after  the  time  at  which  the  law  requires  him  to 
make  his  annual  settlement,  which  we  under- 
stand to  be  the  1st  of  January  following  the 
March  In  which  the  taxes  are  due  and  col- 
lectible. It  will  not  do  to  allow  every  man 
wbo  has  a  county  claim  to  Institute  an  ac- 
tion against  the  sheriff  and  his  sureties  at 
any  time  such  creditor  may  think  proper. 
If  this  can  be  done,  then  the  sheriff  can  be 
continually  harassed  with  suits  on  his  offi- 
cial bond  by  persons  who  hold  claims  which 
he  la  to  pay  out  of  the  county  levy  collected 
and  to  be  collected.  It  may  be  said  that  he 
ought  to  pay  a  county  claim  as  soon  as  he 
has  collected  enough  of  the  county  levy  to 
meet  that  demand,  but  It  must  be  borne  In 
mind  that  there  are  probably  other  creditors 
of  the  county  whose  claims  occupy  the  same 
position  B8  the  claim  of  the  creditor  who  may 
elect  to  Institute  a  suit.  The  sheriff  might 
have  money  enough  In  bis  hands  to  pay  one 
or  more  county  claims,  but  not  enough  to 
pay  all.  It  Is  ui^ed  that  the  claim  upon 
which  this  action  la  brought  Is  not  assigna- 
ble. The  fiscal  court  made  an  order  direct- 
ing the  sum  to  be  paid  out  of  the  county 
levy  of  1894.  Under  the  law  It  was  the  duty 
of  the  sheriff  to  pay  this  claim.  The  cove- 
nants of  his  bond  required  the  sheriff  to  col- 
lect the  county  levy,  and  pay  the  same  over 
to  the  persons  entitled  to  receive  the  same;. 
We  are  of  the  opinion  that  an  order  of  the 
fiscal  court  may  be  assigned  the  same  as  a 
note,  bond,  or  bill,  and  the  covenants  of  the 
sheriff's  bond  are  auch.  under  the  law.  as 
to  entitle  the  holder  of  a  county  claim  to 
maintain  an  action  thereon  when  the  sheriff 
faQs  to  pay  It  as  the  law  requires.  The 
Jndgmoit  la  lereraed  for  proceedings  consist- 
ent with  this  opinion. 


AfiHSTRONG  T.  WAGNBB'S  BX'X 
(Conrt  of  Appeals  of  Kehtneky.  Dec.  U,  1897.) 

ImSOLTIHOT— ACOOOVTIKO  BT  ASSIQHIB. 

Pending  an  appeal  from  a  Judgment  for 
988,000  against  a  aefanlting  assignee  of  an  hi- 
Bolvent  corporation,  the  asrignee's  house  and  lot 
were  sold  on  execution  for  S4,100.  The  judg- 
ment was  reduced,  on  appeal,  to  S18,000.  The 
bondsmen  of  the  assignee  paid  in  f  ^,000  for  the 
benefit  of  the  insolvent  estate,  leaving  a  aureus 
of  912,000.  A  creditor,  whose  Judgment  against 
the  insolvent  estate  for  $581,942.20  had  been  re- 
versed, and  teasened  by  $418,290,  and  as  to  whom 
a  fund  had  been  set  aside  to  pay  the  dividend 
theretofore  declared  on  the  basis  of  a  Judgment 
for  $581,042.20,  objected  to  an  order  directing 
the  said  Bum  of  $4,100  to  be  repaid  to  the  estate 
Of  the  assignee,  deceased.  Held,  that  the  order 
was  without  prejudice  to  the  creditor  objecting. 

Anpeal  from  drctilt  court,  Oampbdl  com^ 
ty. 

'*Not  to  be  officially  reported." 

Actltm  by  the  executrix  of  Adam  Wagner, 
Jr..  agaliut  David  Armatroi^,  receiver,  and 
otbera.   From  a  Judgment  In  favw  of  plaUi> 


ttff,  defendant  DavM  Armstrong  appeals. 
Affirmed. 

W.  H.  Mackey.  for  app^ant.  William 
Lindaay  and  Geo.  Washington,  for  appellee. 

LEWIS,  O.  J.  In  an  action  Instituted  by 
Adam  Wagner,  assignee  of  the  Swift  iron  & 
Steel  Works,  against  the  creditors  of  thai 
corporation,  a  Judgment  was  rendere.i 
against  Wagner  for  misappropriation  of  thi- 
funds  of  the  assigned  estate  to  the  amount  of 
about  $88,000.  Pending  an  appeal  from  th^ir 
Judgment  (which  was,  however,  not  BUpers(-^I- 
ed),  his  house  and  lot  were  sold,  nnder  execu- 
tion thereon,  for  HilOO;  but  the  judgment  wa.* 
reversed  by  this  coort  (36  S.  W.  720).  the  eff eri 
of  which  reversal  was  to  reduce  tbe  sum 
adjudged  to  about  |13,000.  Upon  the  tiling 
of  the  mandate  in  tbe  lower  conrt.  In  Jan- 
uary, 1895,  Wagner  moved  that  the  proceeds 
of  the  sale  of  his  property,  which  bad  gone 
Into  the  general  fund  of  the  estate  of  tbe  In- 
solvent corporation,  be  paid  back  to  him. 
which  was  overruled.  Subseqnently.  and 
after  his  death,  his  executors,  In  Jane,  180r>. 
renewed  the  motion,  which  was  then  sns- 
talned;  and  from  that  order  David  Arm- 
strong, receiver  of  the  Fidelity  National 
Bank,  one  of  the  creditors  of  the  Swift  Iron 
&  Steel  Works,  prosecutes  this  appeal. 

It  appears  that  after  the  Judgment  was 
rendered  against  Wagner,  and  pending  the 
appeal  therefrom  In  this  court,  there  was  a 
judgment  affecting  the  two  sureties  on  Wafc- 
ner's  bond  as  assignee  of  the  Swift  Iron  & 
Steel  Works.  That  judgment  is  as  follows: 
"It  Is  further  adjudged,  by  consent  of  all  the 
parties  to  these  conscrfldated  cases,  Uiat  the 
full  and  only  llablllly  of  H.  A.  Shrlver  an*  I 
Agnes  Wledeman,  executrix  of  Oeorgi- 
Wledeman,  deceased,  to  any  and  all  parties 
to  these  cases,  by  reason  of  said  H.  A.  shrl- 
ver and  said  George  Wledeman  having  been 
Burettes  for  Adam  Wagn«  on  hla  aald  bond 
as  assignee  of  tbe  Swift  Iron  &  Steel  Works, 
is  $30,000;  and  It  Is  adjudged  that  said  H. 
A.  driver  and  Agnes  Wledeman,  executrix 
as  aforesaid,  pay  to  said  special  master  here 
In.  In  fnU  satisfaction  of  all  liability  on  sal'I 
bond,  the  sum  of  926,000,  and.  when  said 
payment  shall  have  been  made,  said  bon<i 
shall  be  canceled.  But  tbls  decree  aball  Ix 
without  prejudice  to  the  rights  of  any  of  tht- 
parties  or  creditors  herein  against  the  Swif; 
Iron  &  Steel  Works,  and  against  Adsun  Wagr- 
ner,  assignee,  except  as  taerelnaboTO  8peclfi<>- 
tily  set  forth."  It  will  be  observed  that  the 
amount  tbns  paid  on  tbe  Indebtedneu  of 
Wagner  to  the  Si^ft  Iron  A  Steel  Works  ex- 
ceeds tbe  Bum  actually  doe,  as  determine«l 
by  this  court,  about  912,000^  whl<^  snrplu« 
is  still  retained  for  tbe  benefit  of  the  credit 
ors  of  the  assigned  estate.  It  the  Jndgment 
for  988,000  against  Wagner  wa>  still  a  8ui> 
listing  debt,  unquestionably,  according  to  a 
fair  constroctton  of  the  a^eed  Jadinnvni 
the  $20,000  paid  by  the  ^n^tles  woold  go  nt- 
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«  credit  tbereon.  If  >o,  there  Is  neltber  reap 
BOD  nor  Jaatlce  for  witbholdliig  from  him  ex- 
ecutors the  $4,100,  proceeds  of  the  enforced 
nie  of  his  property.  But  aa  It  awetrs  that 
tbm  were  paid,  from  time  to  time,  out  of 
the  a—liaed  estate,  to  aU  the  other  credit- 
«s,  except  appellant,  Armstrong,  the  recelT- 
n,  amoniita  equal  to  abont  13%  per  cent  of 
their  reapective  claims,  his  counsel  contend 
ihat  tbe  vlthdnwil  of  the  94,100  la  detrl- 
mental  to  his  rights.  It  may  be  that  the 
fond  set  apart  fay  the  court  to  pay  the  same 
rate  of  dividends  on  the  Judgment  for  fB81,* 
M2.30  wtaldi  Armstrong,  the  recelrer,  had 
jQst  recovered  against  the  Bwlft  Iron  &  HtetH 
Workn,  will  be  reduced  to  the  eitent  of  said 
sum  of  H400;  but  Inasmuch  as  that  lodg- 
ment has  been  rerersed  by  this  court,  and, 
u  a  resnlt,  the  sum  recovered  lessened  cer* 
talnly  941^280,  and  It  may  be,  upon  the  re- 
torn  of  the  case  to  the  lower  court,  lessened 
KtlU  farther,  we  do  not  see  how  appellant 
t«n  possibly  be  projndlced  by  the  wder  com^ 
plained  of  In  this  case. 

Though  tnit  one  question  seems  to  be  In- 
Tfdved,  there  appear  to  be  prosecuted  two 
sn)ea]a.  and  two  records  are  filed.  We  are, 
however,  of  the  opinion  that  the  court  did 
not  err  in  ordwlng  the  sum  of  (4*100  In  qnes- 
tion  paid  back  to  the  estate  of  Adam  Wag- 
ner, and  that  Jodgment  Is  now  aflSrmed. 


BSIGOS  V.  WALKER. 
Court  of  Appeal*  of  Kentnckr.   Dec.  4,  1897.) 

COXTBACr — COVSntCCnOS— CI.AIMBAGAIX9T  XJyif 
BI>  STATBS— BzaCUTOBS— AlXOWANOBS. 

1.  A  sale  of  aD  oott<m  on  Ihe  vendor's  planta- 
tions was  made  In  consideration  of  certain  lia- 
bilities incorred  by  the  vendee.  The  latter,  In 
'-oasideration  of  tach  transfer,  agreed  with  an- 
•  tkcr  of  the  vendor*!  creditors  to  par  hia  claim 
ud  that  of  another  creditor  ont  of  the  proceed! 
cf  tbe  eotttm  if  the  anunrnt  realized,  after  tbe 
(ATment  of  all  expenses  pertaining  thereto, 
■h^mld  be  nifficient  to  pa7  the  three  clalma  In  fnll, 
•^t.  if  not,  then  all  should  share  pro  rata.  The 
'-otton  was  afterwards  confiscated  and  sold,  dnr- 
iog  tbe  CSvil  War,  by  the  Federal  forces,  and 
br  an  act  of  congress  the  conrt  of  claims  was  sub- 
•«q>iratlT  anthorized  to  determine  the  claim  of 
"te  vendee's  lecal  representativea  for  the  proceeds 
thereof,  provided  it  was  found  that  tbe  vendee 
tvJ  bent  loyal  to  the  Federal  government,  and  to 
render  judgment  for  onlv  the  amount  of  the 
▼endor's  indebtedness  ta  me  vendee  if  It  should 
be  found  that  the  sale  was  intended  as  secaritr 
■jctf.  Beidf  tliat  the  two  creditors  were  not  pre- 
cluded from  daimUig,  under  tbe  agreement  with 
"ibe  vendee,  their  nro  rata  share  of  tbe  amount 
aDowcd  by  the  court,  after  payment  of  expenses, 
by  tbe  fact  diat  die  aDowance  was  made  only 
'>3  condition  of  the  vendee's  loyalty,  or  that  only 
'h«  amoont  of  the  vendor's  indebtedness  to  the 
recdee  was  allowed,  or  that,  in  the  prosecution 
-.f  the  came  in  the  court  of  claims,  tber  teati- 
:«d  that  the  sale  was  absolute  and  In  good  faith 
■  :i  seconnt  of  the  vendor's  indebtedness  to  the 
vmdec.  and  for  uo  other  reason,  or  that  tbe 

lann  was  barred  by  the  statute  of  limitations. 

2.  In  an  action  by  an  e^cutor  to  determine 
*fae  r^ts  of  defendants  on  a  contract  with  tbe 
dccedoit  to  share  in  a  certain  fund  in  hi!  hands, 
the  executor  Is  not  entitled  to  deduct  counsel 
fee«  befoe*  tbe  distribution,  where  disn  Is  sof- 


Adent  ^rtverty  left  In  hb  hands  with  which  to 
pay  them. 

3.  On  the  dlstributioa  of  a  fund  pursuant  to  a 
judgment  In  an  action  brought  by  an  executor  to- 
determine  rights  of  claimants,  the  executor  In 
not  cliargeable  with  interest  where  it  does  not 
appear  that  he  used  the  fund,  or  made  it  profit' 
able,  or  that  he  could  have  done  so  safely. 

AKieal  firam  circuit  court,  Jeflwaon  eounty, 

"To  be  oflldally  reported." 

James  A  Brlggs,  as  ezacutor  of  tiie  estate 
of  a  H.  Brlggs,  deceased,  filed  his  amended 
and  supplemental  answer  and  cross  petition 
In  the  suit  of  UcLemore,  guardian,  against 
Brlggs*  executor,  ailing  that  Amanda  M. 
Walker  and  the  Ohio  Valley  Banking  ft  Trust 
Company,  aa  admhilBtrator  of  the  estate  of 
A  Ll  Sbotwell,  deceased,  were  each  asserting 
a  claim  to  a  certain  fund  In  his  hands,  and 
asking  that  they  be  required  to  set  up  what- 
ever claims  they  had.  Judgment  was  ren- 
dered for  Amanda  M.  Walker  and  the  Ohio 
Valley  Banking  ft  Trust  Company,  allowing 
them  a  diare  hi  the  fnnd.  but  denying  their 
ri^t  to  interest  during  the  time  the  fund  waa 
in  the  bands  of  the  executor.  James  Brlggs. 
aa  0.  M.  Brlggs*  executor,  appeals,  and 
Amanda  H.  Walker  and  the  Ohio  Vall^ 
Banking  ft  Trust  Company,  administrator, 
prosecute  a  cross  appeal.  Affirmed. 

GIl>son  ft  Marshall,  for  appellant.  Helm 
ft  Bruce,  Chas.  M.  Walker,  W.  B.  Dtxon,  and 
S.  B.  ft  R.  T>.  Vance,  for  appellee. 

HAZBLBIOO,  J.  Tbe  appellant  James  A 
Brlggs.  as  executor  of  a  M.  Brlggs,  filed  hie 
amended  and  snmilemental  answer  and  cross 
petition  la  the  suit  of  McLemore.  guardian, 
against  Brlggs*  executor,  pending  for  the  set- 
tlement of  his  intestate's  estate  in  the  Jeffer- 
son drcnlt  conr^  chancery  dlvMon.  In  irtilcb 
he  averred  that,  since  the  last  settlement  of 
bis  accounts,  he  had  succeeded  In  collecting 
from  the  United  States  government  the  **cot- 
ton  <flaim"  teferted  to  In  previous  settle* 
menta;  and  that  Amanda  M.  Walker  and  the 
Ohio  Valley  Banking  ft  Trust  Company,  as 
admlnlatrator  of  the  estate  of  A  U  Sbotwell. 
deceased,  were  asserting  some  sort  of  claim 
against  the  money  so  collected  by  blm;  and 
he  asked  that,  In  order  to  a  final  settlement 
of  bis  accounts,  those  parties  be  required  to 
set  up  whatever  claims  they  had.  Accord- 
ingly, tbe  parties  named  (being  the  present 
appellees)  did  appear  and  assert  their  claims; 
and,  after  a  trial  of  the  Issues  Involved,  Judg- 
ment was  rendered  distributing  tbe  sum  col- 
lected, namely  (44,000,  among  three  partleSr 
Tlz.  James  A  Brlgg><  executor  of  a  M. 
Brlggs,  Amanda  M,  Wall»r,  as  assignee  of 
her  husband,  and  the  banking  and  trust  com- 
pany, aa  administrator  of  Sbotwell;  the 
shares  of  each  being  find  according  to  tbe^ 
terms  of  a  writing  to  be  noticed  presently. 
That  Walker  and  the  company  ahould  have 
been  allowed  any  part  of  this  "cotton  claim" 
is  tbe  subject-mattw  of  Brlggs'  oomftelnt  In* 
this  appeaL  ^  t 
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It  aivean  tliat  on  April  18,  1802.  C.  8. 
Moreheod  execnted  and  dellTered  to  bis  neph- 
ew O.  M.  BOgsB  the  following  writing:  "For 
and  In  couBldetatton  of  money  loaned  and  ad- 
vanced heretofore  G  M.  Briggs,  and  far- 
ther Taluable  considraatloa  by  way  of  snrety- 
ship  for  me  by  said  Brlggs,  I  hereby  sell  and 
tranitfer  to  uld  C.  M.  Bx^b  all  the  cotton  on 
my  two  plantations  In  MIbbIssIi^  near  Bigg's 
Point  and  GreoiTflle.  Said  cotton  embra(»B 
all  that  I  haTe  baled  and  nnbaled,  gathered 
and  nngathered.  This  is  intended  to  coTer 
all  cotton  that  I  have  now  or  may  have  this 
year  on  said  two  plantations,  supposed  to  be 
about  two  thousand  bales.  April  18th,  1832. 
C  &  Moretaead."  At  the  same  Ume,  0.  M. 
Brlggs  executed  and  deUTCored  to  Samud  J. 
WalkOT,  who  was  the  aon-ln-law  of  Oot. 
Mordiead,  the  fallowing  wilting:  "In  ctmsld- 
enitloD  of  Ite  sale  and  transfer  ttils  day 
made  to  me  by  a  B.  Morehead  of  all  the  oot* 
ton  on  hla  two  plantatlonB  near  Egg's  Point, 
in  the  state  of  Hlsslssippi,  as  Bpeclfled  in  said 
sale  and  transfer,  in  writing,  I  hmby  assume 
and  agree  to  pay  Samnel  J.  Walker  the  sum 
of  forty  thousand  dollars  doe  and  owing  to 
said  Walker  by  said  O.  8.  Morehead,  upon 
condition,  bowerer,  that  I  realize  sniBcient 
amount  from  any  cotton  on  or  from  said 
plantatlim  or  proceeds  of  same,  together  with 
about  twenty-flTe  thousand  dollars  due  me 
from  said  C.  S.  Morehead  for  moneys  ad- 
vanced and  Uablllty  for  blm  as  surety,  also 
about  ten  thousand  dollars,  more  or  less,  be- 
ing a  claim  of  A.  S.  Shotwell  as  he  may  here- 
after establish  against  0.  B.  Morehead;  but, 
In  case  I  should  not  realize  sufficient  to  pay 
all  of  said  claims  or  amounts  named  above 
In  full,  then  I  am  to  pay  or  divide  the  amoimt 
that  may  be  realized  from  said  cotton  pro- 
portionately or  pro  rata  according  to  the  re- 
spective amoTmts  named,  to  the  parties  above 
named;  first,  however,  paying  and  refunding 
any  moneys  paid  by  the  respective  parties 
for  or  on  account  of  expenses  pertaining  to 
same,  and  In  case  more  should  be  realized 
than  sufficient  to  pay  said  amounts,  with  In- 
terest thereon  to  the  time  of  realization  and 
payment,  then  any  surplus  to  be  divided,  one- 
half  to  said  Sbotwell  and  [a  M.  Brlggs]  Joint- 
ly for  any  services,  and  the  remaining  one- 
half  to  said  Samuel  J.  Walker,  but  no  other 
consideration  to  be  paid  said  Shotwell  and 
Briggs  for  their  services.  April  18th,  1862. 
C.  M.  BrlggB."  Brlggs  at  once  took  steps  to 
get  possessiou  of  the  cotton,  but,  by  reason 
of  the  operations  of  the  Federal  and  Confed- 
erate forces  In  Its  vicinity,  was  unsuccessful. 
The  cotton  was  finally  seized  by  the  Federal 
authorities,  who  sold  It,  and  the  money  was 
paid  Into  the  treasury  of  the  United  States. 

0.  M.  Brlggs  died  In  1875,  after  unsuccess- 
ful and  repeated  efforts  to  obtain  the  money 
for  which  his  cotton  sold.  Thereafter  his 
executor  undertook  the  task,  and  finally,  In 
.Tune,  1888,  through  his  attorneys,  obtained 
the  passage  of  the  following  act  of  con- 
gress:  "Be  It  enacted,"  etc.,  "that  the  court 


of  claims  Is  hereby  given,  subject 
I«x)vlso  hereinafter  mentioned,  like 
tion  to  hear  and  determine  the  dain 
legal  repreaentatlves  of  C  M.  Brfi 
ceased,  Cor  the  proceeds  of  4S6  bale 
ton,  now  In  the  treasury  of  the  Unltei 
allseed  to  have  beoi  owned,  In  whole 
by  said  Brigga  as  la  given  to  said  < 
the  acte  of  March  12th,  1863.  and  Ji 
1864,  upon  petition  to  be  flled  in  ss 
at  any  time  within  two  years  from 
nge  of  this  act,  any  statute  <tf  limits 
the  contrary  notwithstanding:  t 
however,  that  imless  the  said  court 
a  prdimlnary  inquiry  find  that  sal4] 
was  in  fact-  loyal  to  the  United  Sta 
emment,  and  that  the  asalgnment 
hereinafter  mentioned  was  Ixma  i 
court  shall  not  have  jurisdiction  of  t 
and  flie  same  shall  without  further 
Ings  bs  dismissed:  And  provided, 
that  It  the  court  shaU  find  that  the 
asslgnm«it  from  one  Morehead  to  sal 
of  date  April  18th,  1862,  under  wh 
Brlggs  claimed  said  cotton  was  tntei 
ly  as  security  to  said  Brlggs  for  I: 
nesB,  and  against  oondngent  llabOttlei 
ed  by  him  for  said  Morehead,  ]udgm< 
be  rendered  for  such  portions  of  the  ] 
of  said  cotton  as  will  satisfy  the  d< 
claims  of  said  Briggs  to  secure  wh 
assignment  was  given:  Provided  sa 
ment  shall  not  be  paid  out  of  the 
fund  in  the  treasury  arising  from  tht 
captured  and  abandoned  proper^,  fc 
be  paid  out  of  the  special  fund  chi 
and  accoimted  for  by  Captain  G.  : 
asst.  quarter  master  at  Mempliis,  arte: 
the  sale  of  2.209  bales  of  cotton 
by  blm  with  which  claimants'  cotton 
termlngled,  said  claimant  to  receive 
proportion  which  his  cottcm  bears 
net  proceeds  accounted  for  by  sale 
Act  June  4,  1888,  c.  348  (25  Stat  ICTi 
der  the  provisions  of  this  act,  the  < 
filed  his  petition  In  the  court  of 
when,  after  an  Investigation,  he  was 
the  sum  of  f88,000,  to  one-half  of 
however,  the  attorneys  for  the  dal 
entitled,  in  pursuance  of  their  contn 
C.  M.  Briggs.  Thus,  there  came  to  h 
In  March,  1894,  the  sum  of  (44.000 
proceeds  of  the  cotton  sold  to  him  In 
tract  of  April  18,  1862,  and  to  tiie  i 
tlon  of  which,  In  the  particular  mann< 
In  pointed  out,  he  stood  pledged  In  his 
of  the  same  date. 

The  appellees  base  their  claims  t 
rata  share  of  this  |41,000  on  the 
signed  by  Brlggs.  No  question  Is  r 
to  Amanda  J.  Walker's  ownership 
claim  In  favor  of  Samuel  J.  Walker 
widow  she  is;  and  there  Is  no  serious 
as  to  the  amount  of  the  Shotw^  d 
the  Inception  of  the  litigation  ove 
claims,  the  executor  contented  hlmsi 
a  general  denial,  from  want  of  know 
lnronnatlOtt,of  tlie  avermento  of  the  pi 
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«  f^^eileeB;  bnt,  after  some  proration 
le  case,  he  filed  an  amended  pleadinfl, 
rested  his  defense  on  certain  facts  con- 
i6  with  the  prosecution  of  the  claim  In 
x)urt  of  claims,  which  be  contended  ee- 
»]  the  appellees  from  asserting  their  de- 
da,  and  estabUahed  that  C.  M.  Brigge 
a,  or  his  estate,  was  entitled  to  the  en- 
sum  collected.  This  pleading  was  filed 
the  objections  of  the  appellees,  but,  np- 
Inal  bearing,  their  demurrers  thereto 
:  sustained,  and  the  sufilclencr  of  this 
ling  is  the  question  t«  be  determined. 
aTerments,  briefly  stated,  are  that  the 
ige  of  the  act'  In  Tlrtue  of  -which  re- 
was  made  [tosslble  was  a  pure  matter 
'ace  on  the  part  of  the  government,  for 
lole  benefit  of  C.  M.  Briggs'  estate;  that 
Cflaim  had  long  before  been  barred  by 
ation,  and  was  In  fact  worthless  except 
his  act  of  grace;  that  In  the  action  of 
wui-t  of  claims  It  was  Qaally  determined 
C.  M.  Brlggs  was  loyal  to  the  United 
s,  and  for  this  reason  the  amount  of  re- 
ry  was  limited  to  such  sum  as  would 
fy  the  debt  and  claims  alone  of  O.  M. 
{s  against  Morehead,  and  no  recovery 
or  could  have  been  allowed  for  anything 
g  Wallter  or  Shotwdl  by  Morehead,  and, 
orer,  that  the  most  important  and  ma- 
i  evidence  he  could  procure  In  the  prose- 
n  of  the  claim  tn  that  court  was  fur- 
id  by  Walker  end  Shotwell,  who  testl- 
that  the  sale  of  the  cotton  by  Morehead 
rtffgs  was  absolute  and  In  good  faith,  on 
unt  of  Morehead'a  Indebtedness  to 
;8  existing  prior  to  the  sale,  and  for 
Ing  else;  that  the- interest  ot  Walker 
Shotwell  in  the  claim,  If  tbey  intended 
wert  any,  vras  fraudulently  suppressed 
[concealed  by  them,  and  this  was  a  fraud 
le  government.  He  flies,  as  part  of  his 
ling,  copies  of  certain  d^imritlons  of 
ivell  taken  before  the  coort  of  claims, 
Ikewlse  a  copy  of  Walker's  affidavit  Be 
called  In  question  the  execution  of  the 
r  Dl  April  18,  1862.  purporting  to  have 
signed  by  Brlggs,  and  denied  Its  gena- 
M.  Tbte,  however,  he  afterwards  re- 
%  aod  DO  attention  need  be  paid  to  this 
tre  of  Us  defense.  The  affidavit  of 
ler  In  the  court  of  cialnis  is  to  the  effect 
he  was  the  son-in-law  of  Ex-Qovemor 
rhesd,  and  was  Intimate  with  him  since 
until  bis  death,  in  1868;  be  was  his 
selfHT,  adviser,  and  Crlend;  that  he  fre- 
Uy  heard  Morehes4  talk  of  hto  in- 
tdneas  to  O.  If .  Briggs  prior  to  1862.  and 
II  bis  coDversations  on  this  subject  be 
be  was  Indebted  to  Briggs  largely  for 
!r>  ndranced  and  liabilities  as  surety  for 
that  in  April,  1862,  a  blU  of  sale  was 
ren  by  the  affiant  of  all  of  Morebead's 
in  on  his  two  cotton  plantations,  In 
bington  county,  AUsa.,  which  was  doae 
Idence  of  a  bona  fide  sale  and  transfn 
Id  Briggs  of  the  same,  and  for  the  pur- 
4;»eoUled  Id  Mid  writing;  that  the  ssU 
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transfer  of  the  cottoa  as  specified  In  the  writ- 
iDg  was  absolute  and  Iwna  fide,  ou  account 
of  said  liabUities  and  indebtedness  existing 
prior  to  the  date  of  said  bill  of  sale.  Shot- 
well's  statements  wwe  to  the  same  effect, 
but  be  testified,  further,  that  he  did  have  an 
interest  of  one-third  in  the  claim  under  a  con- 
tract with  BriflKs,  and  that  the  sale  was  for 
the  purposes  In  the  writing,  and  for  nothing 
else.  These  statements  were  all  true,  sx- 
oept,  perhaps,  the  last  one  of  Shotwell;  and, 
SB  it  Is  not  shown  certainly  that  Shotwell 
knew  of  the  writing  which  bad  been  deliver- 
ed to  Walkw,  he  may  not  bave  told  an  un- 
truth Intentionally.  But,  In  any  event,  it 
was  wholly  Immaterial,  and  did  not  deceln 
or  defraud  the  government 

It  is  averred  in  the  appellant's  pleadings 
that  no  allowance  was  made  to  Briggs,  and 
"be  only  received  and  recovered  from  the 
United  States  such  sum  as  was  owing  direct- 
ly to  his  testator  by  said  Uorehead."  Here 
It  Is  confessed  that  nothing  was  recovered 
from  the  United  States  except  what  was 
justly  owing  from  Morehead  to  Briggs;  and 
this  amount  the  government  was  willing  to 
pay,  because  of  the  kiwwn  loyalty  of  claim- 
ant, Briggs.  But,  surely,  the  government 
did  not  seek  to  Impress  on  the  sum  it  was 
wiUtng  to  pay  Briggs,  on  a  debt  Justly  dae 
him,  an  exemption  from  Briggs'  obligations. 
Walker  and  Shotwell  had  no  claim  on  the 
go'remment,  and  presented  none.  They 
helped  Briggs  get  only  what  was  due  him, 
and  how  could  the  government  be  interested 
in  preventing  folggs'  discharge  of  his  hon- 
est obligations  after  be  got  bis  money? 
There  Is  nothing  to  show  that  either  Shot- 
well  or  Walker  were  disloyal,  and.  evoi  If 
tb^  were,  the  policy  of  the  govwnment  has 
never  been  so  far  extended  as  to  refuse  to 
pay  Its  loyal  subjects  only  <m  condition  that 
they  do  not  pay  out  the  mOBey  to  those  who 
may  have  been  disloyal.  Bu«,  while  appel- 
lant's pleadii^  aver  as  a  faot  that  sup- 
preishm  and  concealment  of  tbe  facts  were 
rtsorted  to  by  these  affiants  In  the  nonrt  of 
dalms,  the  d^K>sition  of  Shotwell,  made 
I>art  of  the  pleading,  discloses  that  be  testi- 
fied In  that  court  that,  because  of  More- 
head'a Indebtedness  to  him  on  bank  paper 
and  securities,  be  was  to  have  one-third  of 
the  claim,  and  that  C.  M.  Brlggs  bad  UAA 
him  "that  the  bill  of  sale  for  the  cotton  was 
given  to  toe  said  Brlggs  by  Morehead  for 
the  purpose  of  paying  Brlggs,  8.  J.  Walker, 
and  himself  for  such  sums  or  notes  by  vir- 
tue of  Indorsements." 

Bo,  It  would  seem  that  no  concealment  of 
facts  was  made,  and  the  court  of  claims 
did  not  refuse  to  allow  Briggs  the  amount 
of  his  debt  on  Morehead  out  of  the  pmceede 
of  the  cotton  sold  by  the  government  by 
reason  of  the  fact  that  the  sale  by  Morehead 
was  for  the  purpose  of  securing  other  par- 
ties tban  Briggs,  thougb  it  may  have  con- 
fined its  allowance  to  what  Morehead  owed 
Briggs  alone,   Tbe  obUgatlcm  of  Brlgs^ 
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howeTer,  was  to  prorate  whatever  eam  he 
might  get  oat  of  the  cotton,  and  with  this 
obligation  the  governinent  waa,  aa  we  have 
aoBm,  not  concerned.  We  attach  no  impor- 
tance to  the  suggestion  that  the  govemment 
saw  fit  to  waive  plea  of  limitation.  Indi- 
YidoaJs  do  this  sometimes,  and  there  were 
strong  reasons  why  the  goremment  should 
do  so  in  this  case;  for  It  is  manifest  that 
there  was  no  delay  on  the  part  of  the  claim- 
ant In  presenting  and  nrging  his  claim.  The 
allowance  to  Brlggs  was  certainly  not  a 
gratuity.  The  claim  was  to  be  establisbed 
by  proof  and  determined  in  a  court,  and 
was  to  be  paid,  not  out  of  the  general  fund 
In  the  treasury  arising  from  the  sales  of  cap- 
tured and  abandoned  property,  but  out  of 
the  sales  of  cotton  by  Capt.  Fort,  with  which 
the  claimant's  cotton  became  Intermingled, 
and  then  only  In  the  proportion  which  his 
cotton  bore  to  the  net  proceeds  of  the  Fort 
sales.  The  Judgment  below  allowed  the  ex- 
ecutor $2,200  as  his  commlssltm  on  the 
amount  collected,  and  adjudged  the  appel- 
lees entitled  to  recover  such  proportion,  re- 
spectively, of  the  sum  of  as  tbelr  re- 
spective demands  against  the  estate,  name- 
ly, $40,000  and  96,681  (amount  fixed,  for 
Sbotwell  debt),  bear  to  the  aggr^ate  of  the 
three  sums  of  |25,000,  (40,000.  and  |6,681. 

It  Is  urged  for  appellant  that  he  is  en- 
titled to  counsel  fees  to  be  deducted  l)efore 
distribution  of  this  fund;  and  so  he  would  if 
there  was  not  sufficient  estate  left  in  his 
hands  out  of  which  to  pay  them;  but  appel- 
lees cannot  be  compelled  to  pay  for  serv- 
ices rendered  against  them  when  sufficient 
estate  is  left  In  the  e]recntor*s  hands  tor  that 
purpose. 

On  the  cross  appeal  It  Is  suggested  that 
the  executor  should  account  for  Interest  on 
the  fund  collected  In  March,  1894,  until  the 
rendition  of  judgment.  In  July,  1896.  We 
think  not,  because  it  does  not  appear  that 
he  used  the  fund  or  made  It  profitable,  or 
that  he  could  have  done  so  safely.  In  view 
of  the  litigation.  The  Judgment,  <m  the 
wrlgtiul  and  cross  appeal.  Is  affirmed. 


MOXLET  T.  ROBERTS  et  al. 
(Court  of  Appeals  of  Kentucky.  Nov.  23, 1897.) 
Towar  Uabshal— LiABiLiTT— NasLaoT  or  Fais- 

ONRKS. 

Plaintiff  alleged  that  while  in  tbe  lockup,  by 
order  of  defendant  marshal,  he  was  beaten  oy  a 
fellow  priaouer,  and  that  defeodant  refused  to 
furDish  adequate  attention  or  minister  to  his 
wounds.  Hdd,  that  an  instruction  that  It  waa 
the  marshal's  duty  to  furnish  such  attendance, 
and,  if  he  failed  to  do  eo,  plaintlfE  could  recover, 
WKB  erroneous,  where  it  old  not  state  that  the 
snfEering  or  injory  moat  have  been  known  to  the 
mardhal. 

Ai^al  from  circuit  court,  Ohio  conntjr. 

"Not  to  be  officially  reported." 

Action  by  J.  N.  Hoxley  against  J.  H.  Bob- 
wts  and  others.  From  a  Jodgment  In  favor 
of  defendanta.  pbUndft  appeals.  Affirmed. 


fi.  D.  Guffy,  for  aroeUant.  B.  A 
and  J.  B.  TIdcaa,  for  appdlees. 

WHITE,  J.  Tbe  appellant,  Uoxley, 
this  action  In  the  Ohio  circuit  com:!  I 
ages,  claiming  tliat  aj^lee  J.  H. 
was  the  marshal  of  FordsvUle,  and 
&  aroellees  are  his  bondsmoi  on  hii 
bond.  The  cause  of  action  stated 
while  ai^lee  was  marshal,  he  arre 
pellant,  and  put  him  In  the  town  lock 
while  app^ant  was  thus  incarceratei 
lee  itoced  another  person,  one  Mlllei 
same  cell  room  with  appellant,  s 
Miller,  who  vras  Ill-tempered  and  dt 
when  drinking,  and  known  to  be  sc 
pellee,  beat,  bruised,  maltreated,  and 
appellant,  and  that  aniellee  refused 
nlsh  appellant  medical  attention  or 
ister  to  his  wounds;  and  claimed  < 
fixed  In  the  petition  at  $5,000.  Tbe 
admitted  the  arrest  and  confinement, 
leged  appellant  was  drtmk  and  di 
and  denied  any  Injury  by  Miller,  oi 
denied  that,  if  MlUer  did  hurt  aKwU 
pellee  had  any  knowledge  or  informs 
such  would  be  done,  or  was  being  do 
pleaded  that  Miller,  who  waa  also 
for  drunkenness,  was  not  Ill-tempere 
dined  to  fight  when  drinking,  and  thi 
lee  bad  no  cause  to  suspect  that  h 
hurt  appellant;  denied  any  damage, 
sue  thus  presented  was  tried  before 
and  a  verdict  was  rendered  for  de 
and,  after  appellant's  motion  for  n 
had  been  overruled,  be  appealed 
court. 

On  the  trial,  the  court  gave  Ins^ 
numbers  1,  2,  3,  and  4,  and  app^! 
served  exceptions  to  Instructions  1 
but  in  their  brief  no  error  Is  su^^iest 
either;  so  we  consider  that  appelli 
cedes  their  correctnesa  Ai^llan 
four  Instructions,  A,  B,  O,  and  D,  w 
court  refused,  and  appellant  excepi 
struetlon  A  was  equivalent  to  a  pei 
Instruction,  and  was  properly  refu 
was  as  to  the  measure  of  damages, 
in  effect  given.  Instruction  O,  rel 
the  only  one  referred  to  by  ai^U 
comi^alned  of  In  his  brief.  It  read 
lows:  "The  court  Instmcts  the  jury 
fendant  3.  H.  Roberts  being  town  nu 
FordsvlUe,  and  plaintiff  being  a  prl 
his  charge,  that  it  was  the  duty  of 
fendant  to  treat  plaintiff  human^; 
plaintiff  was  Injured  or  sick  w 
der  the  control  of  said  defendant, 
the  duty  of  said  defendant  to  fun 
medical  attentlcm  and  the  services  a 
slclan;  and  If  plaintiff  was  so  Injn 
defendant  failed  and  refused  to  fur 
services  of  a  physician  or  [H^per  me 
tentlon,  and  plaintiff  was  damagei 
jured  or  underwent  any  suSerhig 
count  of  such  failure,  the  Jury  will 
the  i^ntiff  damage  he  thus  Bostai 
to  exceed  the  amount  claimed  &i  i 
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tloD."  In  owe  opinion,  this  inatmctlon  wu 
properly  refused.  The  Instroctlon  nowhere 
Intimates  that  thia  sickness  or  Injury,  U  any, 
mogt  be  known  to  the  defendant  Roberta, 
but  la  on  the  theory  tbat  if  It  happened  at 
all,  whether  Roberts  knew  it  or  not,  and  he 
(ailed  to  fumlab  a  physician,  he  would  be 
liable.  The  court  properly  refused  Instruc- 
tion D.  The  Instructions  given,  we  think, 
present  the  law  of  the  case,  and  the  verdict 
is  in  full  accord  with  the  testimony;  and, 
flodlng  ii6  erroTt  the  judgment  la  afllrmed. 


O'CONNOR  V.  STONE  et  aL 
(Cont  of  Appeals  of  Eentncky.  Nov.  24,  1897.) 

JUOOMBNT— SATISfACTIOX— SiCDBED  JCDOMBHT— 
ExtCUTIO:*— FOKECLOBCRB  OF  UORTO&OB. 

1.  Execution  levied  byAestate  onc«^in  lands 
was  satlified  by  a  sale  of  the  land  subject  to 

a  prior  mortgage,  and  liens  were  thereby  obtain- 
ed, and  subsequently,  on  forecloBore  of  said  mort- 
sage,  a  personal  judgment  was  entered  in  favor 
of  the  slate  on  account  of  the  lien  obtained. 
Hfld  that,  as  Uie  ezecation  in  the  atate'a  favor 
was  satisfied  by  the  sale  of  the  property,  a  far- 
ther judgment  in  the  foreclosure  suit  was  er- 
roiieouB. 

2.  An  execution  issued  without  a  judgment,  or- 
der, or  decree  of  court  to  support  it  is  void,  and 
confers  no  authority  on  the  officer  to  whom  it  la 

directed. 

3.  An  allegation,  in  a  suit  to  foreclose  a  mort- 
gage, tbat  it  waa  executed  to  secure  payment  of 
a  note,  and  that  defendant  lua  failed  to  pay  it, 
is  lufflclent 

Ajnwal  from  circuit  court,  Fayette  county. 

"Not  to  be  olllclal^  reported." 

Action  Annie  Stone  and  the  common- 
wealth against  John  O'Connor.  From  a 
judgment  in  favor  of  the  plalntilfB  defendant 
appeals.  Affirmed  as  to  plaintiff  Annie 
Stone,  and  reversed  as  to  plaintiff  tbe  com- 
monwealth. 

Z.  Gibbons,  for  appelant 

HAZELRIGO,  J.  Appellee  Stone  had  a 
mortgage  on  certain  real  property  In  Lex- 
ington to  aecnre  the  payment  of  a  promissory 
note  executed  to  her  by  appellant.  Certain 
ezecntions  In  favor  of  the  commonwealth 
and  agaluat  appellant  Issued  from  the  clerk's 
office  of  the  circuit  court  of  Fnyette  county, 
and  were  levied  on  the  same  property.  The 
property  was  thereupon,  after  appraisement, 
notice,  etc.,  required  by  law,  sold,  subject  to 
the  Stone  mortgage,  and  bid  in  by  the  state 
for  the  execution  debts.  Subsequently  ap- 
pellees. Stone  and  the  commonwealth,  joined 
as  plaintiffs  In  this  action  to  sell  the  prop- 
erty to  aatisfy  the  mortgage  and  the  liens 
claimed  to  have  been  secured  the  levy  of 
the  executions  and  the  aalea  thereunder.  No 
defense  was  made,  and  judgment  of  sale 
went  as  prayed  for,  as  well  as  personal  judg- 
ments in  favor  of  plaintiffs  against  tbe  de- 
fendant There  Is  no  brief  for  appellees, 
and  we  are  not  advised  of  tbe  ground  upon 
which  tbe  peraonal  judgment  In  favor  of  tbe 
state  can  be  sostalned.  The  executions 
which  were  levied  on  the  property  were 


probably  laaued  on  Judgments  against  the 
defendant,  and  certainly  no  further  Judg- 
ment of  that  character  should  have  been  ren- 
dered; and  especially  so  as  it  appears  that 
the  executions  In  the  state's  favor  have  been 
satisfled  by  the  sale  of  the  mortgaged  prop- 
erty, and  have  taken  the  form  of  a  lien  there- 
on. Moreover,  while  the  suit  on  the  part  of 
the  state  was  thus  presumably  on  various 
Judgments  In  its  favor  against  tbe  appellant, 
yet  there  is  no  judgment  set  np  or  referred 
to  in  any  way  In  the  petition.  There  must 
be  a  Judgment,  order,  or  decree  of  court  to 
support  an  execution,  otherwise  it  will  be 
null  and  void,  and  wlU  confer  no  authority 
on  the  officer  to  whom  It  la  directed.  8  JBuc. 
PI.  &  Prac.  312. 

It  is  further  Insisted  that  no  cause  of  ac- 
tion is  set  up  In  the  petition  on  behalf  of 
appellee  Stone,  because  it  Is  nowhere  aver- 
red In  what  particular  there  has  been  a 
breadi  of  the  conditions  of  the  mortgage. 
It  is  averred,  however,  that  the  mortgage 
was  executed  to  secure  the  payment  of  the 
note  sued  on,  and  tbat  tbe  defendant  has 
failed  to  pay  it  This  would  seem  te  be  a 
sufficient  breach.  The  judgment  as  to  ap 
pellee  Stone  Is  affirmed,  and  as  to  tbe  state 
is  reversed  for  proceedings  consistent  here- 
with. 


MT.  STERLING  NAT.  BANK  v.  BOWEN 
et  ux. 

(Court  of  Appeals  of  Kentucky.   Dec  2,  1887.) 

Fbaudulbht  Co:<VBTAircB— Btidbrob. 

1.  In  an  action  to  subject  land  conveyed  by 
a  husband  and  wife  to  a  company,  and  by  the 
company  reconveyed  to  tbe  wife,  to  the  payment 
of  the  husband's  debt,  on  the  groand  tbat  die  re- 
conveyance waa  in  fraud  of  toe  husband'a  cred- 
itors, the  wife  contended  that  her  money  tkad 
paid  for  all  the  land,  and  it  did  not  appear  that 
tbe  husband  had  ever  held  the  legal  title  to  any 
of  it,  but  it  did  appear  tbat  tbe  wife  had  held  the 
legal  title  to  at  least  tbe  greater  portion,  and  that 
the  conveyance  to  the  company  was  made  long 
before  the  creation  of  the  husband's  debt.  Bdd, 
that  there  n-as  no  evidence  of  fraud. 

2.  Parol  evidence  Is  Inadmissible  to  prove  the 
contents  of  a  public  record,  though  the  witness 
tnny  have  tbe  record  before  him  while  he  testi- 
fies. 

Appeal  from  circuit  court,  Powell  county. 

"Not  to  be  offlclully  reported." 

Action  by  the  Mt.  Sterling  National  Bank 
against  William  Bowen  and  his  wife.  Judg- 
ment was  rendered  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

Atkinson  &  Spence,  for  appellanL   J.  B. 
White,  fbr  amwitoes. 

BURNAM,  J.  Appellant  recovered  a  judg- 
ment against  appellee  William  Bowen  at  the 
June  term,  1S03,  of  the  Powell  circuit  court, 
upon  which  execution  Issued,  directed  to  tbe 
sheriff  of  Powell  county,  and  which  was  re- 
turned by  that  officer,  '*No  property  found"; 
and  this  action  was  then  Instituted  by  ap- 
pellant against  appellees,  William  Bowen 
and  his  wife,  Oeotge  Ann  Bowra,^  alleging 
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Ui&t  they  had  conveyed  a  tract  of  land  slta- 
ate  In  Powell  county,  containing  about  194 
acres,  to  the  Union  Land  Company,  In  eon- 
■Ider&tlon  of  the  sum  of  |10,000.  paid  and 
to  be  paid;  that  subsequent  to  the  sale  the 
receiver  of  the  company  had  rewdd  the  land 
Id  question,  ^eluding  the  right  of  way  for 
the  railroad,  to  defendant  William  Bowen, 
In  consideration  of  the  sum  of  (1,166.67,  and 
the  further  consideration  of  a  note  for  $3,- 
33S.33,  duo  on  the  1st  day  of  December, 
1890,  executed  by  the  land  company  to  de- 
fendant William  Bowen  for  the  purchase 
price  of  the  laud;  and  that,  for  the  purpose 
of  defeating  bis  creditors,  he  had  had  the 
recouTeyance  of  the  title  to  the  entire  tract 
made  to  his  wife,— and  sought  to  subject 
the  property,  or  a  sufficient  amount  thereof, 
to  the  satisfaction  of  its  debt,  and  at  the 
same  time  sued  out  a  general,  attachment, 
which  was  levied  by  the  shericr  upon  font 
tracts  of  land,— one  containing  50  acres,  two 
others  containing  IS^  acres  each,  and  a 
fourth  containing  13^  acres.  The  petition 
contained  no  description  of  any  kind  of  the 
land  sought  to  be  subjected,  and  no  allega- 
tion that  the  tracts  upon  which  the  attacli- 
ment  was  levied  belonged  to  the  defendant 
Bowen,  but  the  return  of  the  sheriff  upon 
the  attachment  describes  the  land  levied  up- 
on by  metes  and  bounds.  Defendants 
traversed  the  affirmative  allegations  of  the 
petition,  and  defendant  George  Ann  Bowen 
alleges  that  she  held  the  legal  title  to  IM 
acres  of  the  land  sold  the  land  company,  and 
that  her  money  had  paid  for  all  the  residue 
of  the  land  conveyed  to  the  company  at  the 
date  of  the  purchase  thereof,  although  the 
title  to  a  part  of  It  had  been  talcen  to  her 
husband;  that,  at  the  date  of  the  sale  to 
the  land  company,  she  was  entitled  to  have 
had  the  proceeds  of  all  the  land  secured  to  ■ 
her;  that  the  cash  imyments  made  by  the 
land  company  had  all  been  made  to  her  hus- 
band, and  that  the  unpaid  note  for  $3,333.33 
bad  been  delivered  to  her  at  the  date  of  the 
sale  as  her  property,  and  In  part  considera- 
tion of  what  was  due  to  her  for  her  land 
which  was  sold  to  the  land  company,  and 
that  she  had  ever  since  held  possession 
thereof;  and  that  In  the  repurchase  of  the 
land  she  had  used  this  note  in  part  payment 
therefor,  and  had  In  good  faith  paid  the  bal- 
ance of  the  purchase  money  In  cash. 

The  proof  In  the  case  shows  that  appellee 
George  Ann  Bowen  held  the  legal  title  to 
108  acres  of  the  land,  and  It  strongly  con- 
duces to  support  her  contcntloQ  that  her 
money  bad  In  reality  paid  for  all  of  it.  The 
land  In  qnestlon  had  been  sold  and  conveyed 
by  the  appellees  long  before  the  creation 
of  the  obligation  sued  on,  and  there  is  no 
competent  evidence  In  the  record  which 
shows  that  the  husband  ever  held  tlie  legal 
title  to  any  part  of  it,  as  the  testimoiqr  of 
tin  oonnty  court  clerk,  Lyie,  la  Incompetent. 
Pand  cTtdemce  is  never  received  to  prove  the 
coBtents  of  a  record  or  puUlc  book  vUldi  la 


in  existence,  and  the  fact  that-tlie 
liad  the  record  before  him  at  the  < 
testified  is  not  a  fact  which  would  af 
rale.  Primarily,  the  record  itself  i 
produced  for  the  inspection  and  a 
tion  of  the  eonrt;  but  this  Is  wb 
practicable,  as  not  only  would  grea; 
TColsnoe  result  from  the  removal  ( 
documents  from  the  custody  of  th( 
in  charge  of  them,  but  the  change  c 
and  custody  would  be  likely  to  ca 
loss  or  destruction  of  them;  and  i 
reason  courts  allow  certified  copies 
original  records  to  be  used  as  evid«i 
being  one  of  the  exceptions  to  the 
quiring  primary  evidence.  See  Bt 
860.  and  1  Greenl.  Ev.  501.  There  la 
dence  in  the  record  which  tends  to  sh 
any  fraud  was  committed  upon  the  a 
either  by  the  sale  or  purchase  of  the 
tate  In  question.  The  Judgment  Is  tl 
affirmed. 


OaBSAPEAKB  A  O.  S.  W.  R.  CO/8  B 

ER  V.  HOSKINS. 
(Court  of  Appeals  of  Kentucky.  Nov.  8 

iHJUIiT  TO  RaILBOAD  EHPLOTB. 

1.  The  first  section  of  defendant's 
freight  train  left  C  10  minutes  before  tb 
section,  under  the  company's  rale  tha' 
trains  mast  keep  uot  less  than  10  minnt 
except  In  closlnf  ap  at  a  station,  or  at  a 
or  a  passing  pomt.  When  out  nboat  fo' 
the  first  section  slowed  up  on  the  expioi 
danger  signal,  but  in  a  sbort  time,  meet 
no  danger.  It  increased  its  Bpeed,  whi 
being  no  ntepa  taken  to  signal  the  second 
it  ran  Into  the  first,  which  was  behind  tli 
lug  serious  injury  to  pHaintifF,  the  engine 
second  section.  Hdd,  that  a  finding  by 
that  defendant  was  guDty  of  negligence 
are  to  signal  or  protect  the  follawing  M 
the  train  will  not  be  disturbed. 

2.  A  failure  on  the  psrt  of  defendant  r 
servantB  to  exerdse  reasonable,  ozdinar] 
the  observance  of  schedule  time,  and  i 
prescribed  for  their  observance  In  the  q 
management  of  the  train,  is  gross  neglig 

Appeal  from  circuit  court,  Jefferson 
"Not  to  be  officially  reported." 
Acticm  1^  G.  Q.  Hosklns  against  tb 
peake  &  Ohio  Southwestern  Ballioad 
ny's  receiver  for  damages  for  injuries 
ed  through  defendant's  negligence, 
had  judgment,  aiyi  defendant  appei 
firmed. 

P.  H.  Darl^  and  Orubbs  ft  M<na 
appelant  Tonn^  Ttabne  ft  Ywag, 
peiiee. 

HAZBUtlGO.  J.  A  through  freig 
running  in  two  sectlrais,  left  Paducal 
about  30  minutes  of  each  other  on  the 
January  1,  1891,  bound  fbr  Lonlsvl 
S(^iedule  time  for  St  Oharle8-~a  statl 
150  miles  from  Louisville— was  9:43  th 
and  the  two  sections  reached  that  ] 
time;  the  first  section  leaving  there 
time  mentioned,  and  the  second  section 
ntes  later.  A  short  dlstanoe  out  1 
Charles,  the  first  aeetloo  was  slowed 
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some  18  or  20  mUea-pK  hour  to  some  10  mllee 
per  hour  1^-  the  cDcploston  of  a  duigw  signal  on 
the  tiadc.  In  a  short  ttane,  meeting  wltta  no 
danger,  the  speed  was  increased,  but  at  this 
moment,  which  was  at  10;Q2  o'docik,  end  when 
out  fnm  St  caurlea  some  four  miles,  and 
ivlthin  two  miles  tnm  NortonBrille,  the  next 
Btop^g  point,  the  second  section  overtook 
tlie  flrst,and  ran  Into  It,bywbichthe  appellee, 
the  engineer  on  the  second  section,  was  rather 
seriously  Injured.  In  this  snlt  for  damages  he 
has  recorered  of  the  appdlant  company  Judi- 
ment-fiH*  91<000. 

The  qnestloa  of  fftct  presented  to  the  Jniy 
waa  whether  the  first  section  was  whece  it 
ought  to  haTe  been  at  Qie  ttane  of  the  colllslcxi, 
acooiding  to  the  sdiedtde  thne;  or,  If  not,  and 
It  was  delayed  by  reason  of  any  obstruction  or 
otherwise,  whether  prqter  care  waa  used  to 
protect  the  section  following  it.  The  rule  un- 
der which  the  train  was  rmming  is  sa  follows: 
"No.  89.  rrelgbt  trains  following  mdH  other 
must  keep  not  less  tiian  ten  mhmtea  apart  (ex- 
cept In  closing  op  at  stations  or  at  meeUng 
and  passing  points),  unless  scnne  finrn  of  Uock 
signal  is  used."  No  form  of  hlodc  signal  was 
In  use,  and  iliat  feature  Is  not  invcdved.  3!be 
collision  occurred  within  19  minutes  after  the 
first  section  left  SL  Qharlsa.  and  at  the  fourth 
mile  post  from  tb»  station.  This  section  was 
therefore  running  at  the  rate  of  somethhig  less 
than  13  miles  per  hour,  when  the  schedule 
time  between  the  two  sections  required  It  to 
make  a  little  less  than  17  mUea  per  hour.  At 
the  time  of  coUlalon  the  first  section  was  from 
4  to  6  mhmtea  behind  Its  schedule  tlma  It  Is 
the  contention  of  the  appellant  company  that 
this  section  had  the  right,  under  the  rule 
quoted,  to  lose  the  whole  of  the  10  mhiutes, 
if  necessary,  befme  taking  any  atqn  to  sig- 
nal or  protect  the  rear  section;  and  that,  as 
It  had  only  used  about  one-half  of  this  mai^ 
gin,  It  ma  not  out  of  Ite  proper  place  at  the 
time  of  the  acddmt  On  the  other  hand.  It 
is  contended  that  In  approaching  Nortonsrine^ 
where  the  entire  train  waa  due  at  10:0^  the 
mle  allowed  the  second  aecUon  to  close  up 
the  gap  ot  10  mlnutee.  In  «der  to  he  at  the 
station,  or  about  It,  on  time;  and  this  ctm- 
stmctkm  of  the  mle  is  approved  by  a  num- 
ber of  witnesses  who  have  great  experience 
In  the  business,  Bren  appellant's  witnesses 
say  that  the  second  section  was  due  at  Nor- 
tonsTlUe  at  lOKMi  which  la  the  only  time  on 
the  schedule  for  that  train.  But,  whatever 
may  be  the  proper  construction  of  the  mle,  It 
is  clear  that  the  first  train  was  quite  bdiind 
Ita  schedule  time,  and  took  no  steps  to  signal 
the  following  section.  We  are  not  prepared 
to  say,  therefrae,  tn  opposition  to  the  finding 
of  the  jury,  that  Its  managers  were  free  from 
neglignwe. 

It  Is  further  contended  by  appellant  that 
recovery  was  allowed  for  only  ordinary  neg- 
ligence, what,  under  the  law,  there  most 
haTe  been  gross  netfigrace  to  authorize  a 
finding  for  the  plaintiff.  Hie  InetractloDs  au- 
thorised such  a  findliq;  if  those  in  charge  of 


the  first  section  failed  to  exradse  reasonable, 
ordinary  care  in  the  observance  of  s^edule 
time  and  the  rules  and  regulationa  prescribed 
tot  their  obBorvance  in  ttie  speed  and  manage- 
ment of  the  train,  unless  the  plalntlfl  himself 
fiUled  to  exercise  similar  care,  etc.  As  the 
failure  to  exercise  such  care  would  be  gross 
negUgenee,  the  criticism  of  appellant  is  not 
well  founded.  Nor  does  tiiere  seem  to  have 
been  any  error  as  to  the  Introduction  or  re- 
jection of  testimony.   Judgment  afllrmed. 


8HIBLDS  T.  HINKLB. 
(Court  of  Appeals  of  Kentucky.  Nov.  3(^  1897.) 

TaUBTS-Bjd.1  or  La!(I>— PAHTIB»-IiirA]TT»-DBBI> 

— COUSTBDOTIOK. 

1.  In  an  action  for  an  order  to  weTl  land  held 
in  trust  for  eeveral  parties,  which  could  not  be 
divided  without  materially  impairing  ita  valoe, 
mmors  over  14  years  of  age,  who  are  interested 
therm,  are  properly  be&ue  the  court,  who  have 
been  served  wim  the  summons  requited  by  stat- 
ute, and  are  represented  hy  a  guardian  appoint- 
ed by  the  court 

3.  It  is  not  necessary  that  the  trustee,  to 
whom  the  purdiaser's  I>ond  is  payable,  ahould  ex- 
ecute a  bond  before  entering  uie  order  of  sale  of 
the  land  ordered  to  l>e  sold. 

8.  The  conveyance  of  one  party's  interest  in  the 
land  to  hia  mother  pending  a  suit  for  an  order 
to  sell  same  renders  bim  an  unnecessary  party, 
wliere  his  mother  vets  up  the  facta  in  reference 
to  the  purchase,  and  the  son's  interest  in  the 
property. 

4.  The  description  of  the  vendor's  interest  in 
the  land  in  the  deed  as  having  been  acquired  by 
will  from  his  great-grandfather,  when  it  was  ac- 
quired by  deed  from  bis  grandfathw,  does  not  af- 
fect the  validity  of  the  <wed,  when,  by  the  grand- 
father's deed,  it  is  shown  that  he  could  liave  no 
interest  in  the  land  at  hia  death  which  he  cootd 
devise  to  -any  one. 

Appeal  from  circuit  court,  Nelson  county. 

"Not  to  be  officially  reported," 

Action  by  Samuel  D.  Hinkle,  trustee,  to 
have  land  held  In  trust  sold  because  it  could 
not  be  divided  without  materially  impairing 
Its  value.  Frpm  an  order  of  aale,  M.  T. 
Shields,  the  pnrchasn.  appeals.  Affirmed. 

John  S.  Kelly,  for  appellant  Geo.  S.  Ful- 
ton, W.  S.  Pryw,  and  W.  W.  Longmoor,  for 
appellee. 

PAYNTBB,  J.  At  the  time  the  order  of  sale 
was  entered  In  this .  action  four  of  the  six 
children  of  the  plaiutifif,  Samuel  D.  Hlnkle, 
were  past  21  years  of  age,  and  were  properly 
before  the  court,  except  Samuel  D.  Hinkle, 
Jr.,  who  had  sold  his  Interest  to  his  mother, 
and  she  was  a  party  to  the  action.  The  re- 
maining children,  Austin  Taylor  Hinkle  and 
George  Rose  Hinkle,  were  past  14  years  of 
age  when  the  summons  was  served  upon 
them  and  when  the  Judgment  was  rendered. 
By  virtue  of  a  deed  which  Alexander  Mc- 
Makln.  the  grandfather,  executed  and  deliv- 
ered to  Samuel  D.  Hinkle,  there  was  convey- 
ed to  him,  as  trustee  for  his  children,  a 
boundary  of  land  containing  something  over 
400  acres.  This  suit  was  brought  originally 
to  have  the  land  sold,  and  proceeds  reinvest- 
ed.  By  amended  petition  (four  of  the  chU- 
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dren  having  obtained  their  majority)  It  WM 
asked  to  haTe  It  Bold  because  It  could  not  be 
divided  without  materially  Impairing  Its 
value.  It  was  ordered  sold,  and  at  the  sale 
the  appellant  became  the  purchaser,  and 
complied  with  the  order  of  sale  by  executinjc 
bonds  for  the  purchase  money.  The  bonds 
were  made  payable  to  the  plalntlfT  as  trus- 
tee, but  the  court,  by  an  appropriate  order, 
directed  the  commissioner  of  the  court  to 
collect  and  hold  the  proceeds  subject  to  the 
order  of  the  court  for  reinvestment  The 
minora  did  not  have  a  statutory  guardian, 
but  one  had  been  appointed  for  them  by  the 
court,  and  he  acted  for  them.  The  sum- 
mons, as  required  by  the  Code,  was  served 
on  the  minors,  as  they  were  over  14  years  of 
age.  We  think  they  were  properly  before 
the  court.  It^  was  not  necessary  for  the 
plaintitr  to  execute  a  bond  (Kendall  v. 
Briggfl,  81  Ky.  110)  before  entering  the  orde** 
of  sale.  Samuel  D.  Hinkle,  Jr.,  pending  the 
suit,  conveyed  bis  Interest  to  his  mother. 
He  had  not  been  properly  served  with  the 
summons,  but  his  mother  set  up  the  facts 
with  reference  to  the  purchase  of  her  son's 
Interest  in  the  property.  Her  pleadings  show 
that  she  owned  his  Interest  In  the  land, 
therefore  be  was  an  unnecessary  party. 
While  his  deed  to  his  mother  described  his 
interest  as  being  acquired  under  the  will  of 
his  great-grandfather,  Alexander  McMakln, 
that  did  not  alter  the  effect  of  the  deed.  Thn 
deed  which  the  grandfather  had  made  show- 
ed  that  he  could  not  have  any  Interest  in  the 
land  at  his  death  which  he  could  devise  to 
any  one.  It  was  simply  an  erroneous  de- 
scription of  the  Instrument  under  which  the 
grantor  claimed  title  to  the  land.  Samuel 
D.  Hinkle,  as  we  have  said,  held  the  legal 
title  to  the  land  in  trust  for  his  children, 
and  Samuel  D.  Hinkle,  Jr.,  had  such  Interest 
In  it  as  could  be  conveyed  by  the  deed  to  bis 
mother.  It  could  have  been  subjected  to  thfe 
payment  of  his  debts,  and  he  could,  as  be 
did,  vest  bis  mother  with  all  interest  he  had 
in  the  property.  None  of  the  parties  who 
hsd  an  Interest  in  the  land  are  complaining 
of  the  sale.  They  seek  to  have  it  treated  as 
a  valid  one,  and  binding  on  the  purchosor. 
We  do  not  think  the  exceptions  which  the 
purchaser  Qled  to  the  sale  were  well  takoi. 
The  Judgment  la  affirmed. 


HOOBLER  V.  HOWLAND. 
(Ooort  of  Appeals  of  Kentucky.    Dee.  10, 1807.) 

ATTAOHHINT— DiBSOLDTIOlC. 

Plaintiff  sued  defendant  for  soods  sold,  al- 
_  Of!  grounds  of  attachmeot  whidi  defeodant, 
1^  h»  answer,  denied,  and  filed  a  motion  to  dis- 
charse  the  attachment,  which  motion  he  after- 
wards withdrew.  After  plaintiff  had  recovered 
It  personal  judgment  against  him,  and  had  enter- 
*i  a  motion  to  sustaio  the  attachment,  defendant 
renewed  bla  motion  to  discharge.  Held  not  an 
abuse  of  discretion  to  itfuae  to  mtertaln  such 
notion. 


Appeal  from  circuit  court,  Kenton 
•^ot  to  be  officially  reported." 
Action  1^  L.  A.  Howland  against 
Hoobler  (Covington  Stone  &  MarUe  i 
ny  garnishee)  tot  goods  sold  and  de 
and  praying  for  an  attachment  f 
Judgment  for  plaintiff,  defendant  Hool 
peala.  Judgment  aflOrmed. 

J.  W.  Menkes,  for  appelant 

BURNAM,  J.  PlalnUff  brought  this 
against  defendant  Hoobler  on  Septei 
1804,  alleging  that  he  was  Indebted  I 
for  stone  sold  and  delivwed  to  him, 
sum  of  $151.70,  and  that  his  co-defi 
the  Covington  Stone  &  Marble  Compai 
indebted  to  him  in  a  sum  sufficient 
the  debt,  and  that  the  defendant  Hoob 
no  property  In  the  state  sufficient  to 
the  demand,  and  that  the  claim  would 
dangered  by  delay  in  obtaining  Judgmt 
execution,  and  return  of  "No  property  1 
and  also  ailing  that  defendant  Hoobl 
about  to  sell,  convey,  or  otherwise  dia 
his  property  with  the  fraudulent  In^ 
cheat,  hinder,  and  delay  his  creditor 
asking  Judgment  Defendant  HooUw 
that  plaintiff  had  sold  and  ddlvered 
the  stone  sued  for.  He  admitted  that 
not  have  any  property  In  the  state  wt 
suit  was  begun,  but  denied  that  pit 
debt  would  be  endangered  In  obtalnin 
ment  and  return  thereon.  He  also  den 
other  ground  of  attachm«it  And  at  tb 
time  filed  a  motion  to  discharge  the 
ment.  On  the  12th  day  of  October,  W 
fendant  Hoobler  withdrew  the  motion 
charge  the  attachment  In  January 
plaintiff  recovered  a  Judgment  agali 
defendant  for  (151. 70.  and  the  garnish^ 
an  answer  admitting  that  It  was  Inde1 
the  defendant  Hoobler  In  the  sum  of  i 
and  on  the  18th  day  of  May,  1805,  tht 
tiff  entered  his  motion  to  sustain  the  ■■ 
ment  and  that  the  money  due  by  tl 
nishee  be  paid  over  to  him.  Subsequeii 
the  20th  day  of  May,  1885.  defendant  E 
renewed  his  motion  to  discharge  the  ; 
ment  to  which  plaintiff  objected,  a 
court  refused  to  allow  the  motion  to 
tered;  and  the  attachmrat  was  sus 
and  the  money  paid  into  court  by  tl 
nifihee  was  adjudged  to  be  turned  c 
plaintiff.  To  thla  Judgment  defendant 
ler  objected,  and  grayed  an  appeal 
court. 

Under  the  statute  which  authorises 
tacbment  on  the  ground  that  the  debt 
not  sufficient  property  In  the  state,  sub 
execution,  to  satisfy  plaintiff's  deman 
that  Its  collection  will,  be  endangned 
lay,  etc.,  the  fact  that  the  debtor  b 
enough  property  in  the  state,  subject 
ecution,  to  satisfy  the  plaintiff's  denii 
always  prima  fade  evidence  tluit  Its 
tlon  will  be  endangered  by  delay.  Bi 
may  be  rebutted  by  showing  that  def 


Digitized  by 


Google 


DAISY  T.  H0ULIHA2r. 


was,  notwithstanding  hla  lack  of  property, 
able  and  wlUIng  to  pay  the  demand.  Bee 
Roblneon  r,  Mclnteer,  15  Kj,  Law  Rep.  128, 
and  McOoUoch  t.  Cook,  Id.  207.  The  answer 
of  appellant  admitted  that  he  bad  no  property 
liable  to  execution,  thus  making  out  a  prima 
Qu;le  case  against  blm.— that  the  collection  i>f 
the  debt  sued  for  would  be  endangered  by  de- 
lay; but.  as  he  dented  that  this  was  the  fact, 
he  had  the  right  to  have  taken  proof  on  this 
issue.  But  as  he  abandoned  his  motion  to 
dlBf:harge  the  attachment,  and  took  no  steps 
looking  to  the  preparation  of  his  defense  on 
this  Issue  until  after  personal  Judgment  was 
rendered,  and  after  tbe  submission  of  the 
cause  on  motion  to  sustain  tbe  attachment 
and  direct  the  garnishee  to  pay  over  the  funds 
attached  In  Its  bands,  we  do  not  think  that 
It  was  an  abuse  of  discretion  on  the  part  of 
the  trial  judge,  at  that  late  date,  to  have  re- 
fused to  entertain  his  motion.  WtasnfOre  the 
Judgment  Is  affirmed. 


DAISY  T.  HOULIHAN  et  al. 

(Oourt  of  Appeals  of  Kentucky.   Not.  24, 1897.) 

Sals  ov  Hohsstbad      Exbcutiom— Abamdohbd 
Wife— Right  or  Action. 

1.  Defendant  attached,  on  constructlTe  serr- 
ice,  nion»  in  the  hands  of  tbe  conrt.  belonging 
to  plaintiff,  and  secured  judgment  therefor,  giv- 
ing tmnd  to  restore  the  money  stionld  the  judg- 
ment be  set  aside.  Beld,  an  action  could  not  be 
maintained  on  snch  bond  until  tbe  jadgment  had 
been  set  aside,  under  Civ.  Code  Prac.  1 414,  which 
provides  that  a  defendant  against  whom  judg- 
ment has  been  rendered  n^n  constructive  sov- 
ice  may  at  any  time  within  five  years  move  to 
have  the  action  retried. 

2.  Where  a  husband  has  abandoned  his  wife, 
die  cannot  sue  to  recover  money  due  him  from 
the  sale  of  a  homestead  under  execution,  nnder 
Civ.  Code  Prac.  i  34.  snbsec.  4,  giving  faer,  if 
abandoned,  a  right  to  bring  an  action  which  he 
might  bring,  where,  for  failure  of  the  husband  to 
take  certain  statutory  steps,  he  could  not  sue 
in  Us  own  right 

Appeal  from  circuit  court,  Fayette  county. 

"Not  to  be  officially  reported." 

Action  by  Wnfrttn  Daisy  against  B.  T.  Hou- 
lihan and  others.  Demurrer  to  the  petition 
sustained,  and  plaintiff  appeals.  AiBrmed. 

A.  M.  Baker,  for  appellant.  Beauchamp  & 
Walton,  for  Aj^pOlwB, 

PAYNTBR,  J.  WlUlam  Daisy  was  the  own- 
er In  fee  of  a  house  and  lot  In  Lexington,  Ky. 
To  enforce  a  mortgage  which  he  executed  up- 
on the  property,  his  wife  joining  him.  It  was 
sold;  and,  after  satisfying  tbe  mortgage  d^t, 
there  remained  In  court  the  sum  of  1188^  the 
balance  of  the  proceeds  of  the  sala  E.  T. 
Houlihan  Instituted  an  action  against  William 
Daisy,  In  which  be  sued  out  an  attachment, 
and  by  an  order  of  court  In  that  action  the 
$188  was  paid  to  Houlihan.  Before  the  judg- 
ment was  entered,  giving  the  money  to  Houli- 
han, he  was  required  to  give  a  refunding 
twud,  with  appellee  W.  J.  Houlihan  as  sure- 
ty, and  Its  terms  wCTe  as  provided  In  section 
410,  CIT.  Code  Prac.    William  Daisy  was 


iHvught  before  the  court  In  that  action  by 
constructlTe  service,  and  no  defense  was 
made  to  It  William  Daisy  has  abandoned 
his  wife,  Martha  Daisy;  and  she  brings  this 
action  on  the  refunding  bond,  and  sues  for 
her  absent  husband,  and  la  her  own  right. 
From  the  facts  as  tbey  appear  In  the  petition, 
to  which  tbe  demurrer  was  sustained,  had 
WlUIam  Daisy  asked  it  in  the  suit  to  enforce 
the  mortgage,  or  defended  the  action  of  Houli- 
han, the  court  would  have  adjudged  the  fund 
to  him,  for  relnrestment  In  another  home- 
stead. By  the  terms  of  the  bond  which  B.  T. 
Houlihan  was  required  to  give,  it  was  cov- 
enanted that  the  plaintiff  would  restore  to 
William  Daisy  money  obtained  under  the 
judgment  should  the  judgment  be  vacated  or 
modified,  and  restoration  of  the  money  ad- 
judged. Under  section  414,  OIv.  Code  Prac., 
William  Daisy  bad  a  right,  within  five  years 
of  the  rendition  of  tbe  judgment,  to  move  to 
have  the  action  retried.  Had  the  certified 
copy  of  the  judgment  been  served  on  William 
Daisy  nnder  tbe  provisions  of  section  415. 
ClT.  Code,  then  it  would  have  been  neces- 
sary for  him  to  hare  moved  for  a  retrial 
within  12  months  after  the  service  of  the  cer- 
tified copy  of  the  Judgment  on  him.  How- 
ever, this  does  not  appear  to  have  been  done^ 
As  William  Daisy  could  not  have  maintain- 
ed an  Independent  action  to  recover  on  the 
bond  until  the  vacation  or  modification  of  the 
judgment,  and  the  restoration  of  the  money 
ordered,  certainly  the  wife  could  not  do  so 
for  him.  The  remedy  which  the  Code  pro- 
vided for  relief  against  the  judgment  In  fa- 
vor of  Houlihan  was  by  motion  in  that  action 
within  the  time  prescribed  1^  the  Code.  Tbe 
husband,  and  not  the  wife,  was  entitled  to  the 
fund  which  was  adjudged  to  Houlihan.  The 
homestead  belonged  to  the  husband.  The  law 
gave  It  to  him  by  reason  of  tbe  fact  that  he 
had  a  family  and  was  a  bona  fide  housekeep- 
er. At  the  death  of  a  husband  the  wife  haa 
certain  rights  In  the  homestead.  She  has  no 
such  interest  In  the  fund.  Independent  of  the 
right  which  her  husband  possessed,  as  would 
enable  her  to  maintain  this  action,  or  to  move 
for  a  retrial  In  the  action  In  which  the  bond 
was  given.  If  tbe  husband  coold  hare  claim- 
ed the  fund  for  reinvestment  In  a  homestead, 
but  abandoned  his  wife,  or  refused  or  failed 
to  assert  his  right,  then  she  had  the  right  to 
bring  or  defend  any  action,  which  he  could 
have  defended  or  brought,  which  would  hare 
resulted  In  protecting  her  and  her  children  in 
the  enjoyment  of  such  homestead  as  the  fund 
In  question  would  have  secured,  or.  if  neces- 
sary, to  have  recovered  the  fund  for  reinvest- 
ment in  a  homestead.  When  a  husband  aban- 
dons his  wife,  then  she,  under  subsection  4, 
S  34,  ClT.  Code  Prac,  which  reads  as  follows: 
"If  a  husband  desert  his  wife,  she  may  bring 
or  defend  for  him  any  action  which  be  might 
bring  or.  defend,  and  shall  have  the  powers 
and  rights  with  reference  thereto  which  he 
would  have  had  but  for  such  desertion,"— Is 
entitled  to  bring  or  defend  any  action  which 
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a  builMUid  might  bring  or  defend.  We  bold 
that  the  hoflband  comld  not  maintain  tbia  ac- 
tion, aa  It  ]■  not  Uie  form  of  remedy  pceacrlb- 
ed  tiy  tlie  Code;  and  it  foUowa  tliat  tbe  wife 
cannot  do  ao  far  him,  or  for  hentU,  Iha 
judgment  li  aflrmed. 


WALDBN  et  aL  T.  CITEZSNS*  SAT.  BANK. 
(Oowt  of  J^veab  of  Kentndr.  Dee.  1.  VSSft.) 
Akckdrd  ANiwiR — BraiKiKe  moH  FiLEe— Ao> 

OOMKODATtON  DKAfT  —  SClUPrLlCATIOK  OT 

Pkoobbps — BoHA  Flui  Pl'kckabbr. 

1.  In  an  actioo  on  a  bill  of  excbflnge  it  was  er- 
ror to  strike  from  tbe  files  amended  answers  of 
the  drawer  and  indorser,  filed  on  rale  days,  after 
a  trial  and  diugreemait  of  tbe  jarr,  and  a  con* 
tlnaance  for  a  new  triU.  aUecing  facts  to  show 
that  the  bill  had  been  drawn  and  mdorsed  for 
tbe  sole  accommodation  of  the  drawee:  that  the 
drawer  and  indorser  had  oerer  had  due  notice 
of  tbe  nonps^meat  of  the  bill;  that  tbe  bill  tisd 
not  been  duly  protoited,  and  had  been  drawn  and 
indoned  under  an  agreement  with  the  drawee 
that  It  should  be  used  for  a  certain  purpose;  and 
that  it  was  discounted  br  the  plaintiff  bank, 
and  the  invceeeds  bj  it  wrongfully  applied,  con- 
tror  to,  and  with  knowledce  ot,  the  terms  of  tbe 
agreement. 

2.  In  an  actkm  agafaiflt  Qie  drawee,  and  the  a(> 

eommodatkm  drawer  and  indorser  of  a  bill  of  ex- 
change, the  refusal  to  instruct  that,  if  the  jury 
rtionld  find  that  the  bill  was  drawn  and  indorsed 
under  an  agreement  with  tbe  drawee  that  It 
riMoId  be  nsed  for  a  certain  purpose,  and  that 
it  was  discounted  br  plaintiff  bank,  and  the  pro- 
ceeds by  it  applied  contrary  to  the  terms  of  the 
agreement,  and  that  plaintiff's  cashier  had 
knowledge  of  such  agreement,  the  plaintiff  waa 
bound  by  tiie  knowledge  of  its  caahier,  and  wmc 
not  aa  innocent  purdiaser,  and  the  drawer  and 
indorser  were  not  liable;  and  that,  If  tbey  found 
that  the  x^oceeds  were  credited  on  t4>*  drawee's 
debt  to  the  bank,  without  his  request,  aa>d  against 
his  oonaent,  nmie  of  tbe  defeadants  were  Qable, 
though  the  ^intiff  had  ao  knowledge  of  the 
agreement,— waa  error. 

8.  In  en  action  ou  a  bill  of  exehaDse,  to  ln> 
ctruct  that,  if  the  jury  bdieve  tbe  bill  to  have 
been  drawn  and  indorsed  for  the  accommodation 
of  the  drawee,  and  by  agreement  between  him 
■ad  the  drawer  and  betn-een  the  drawee  and  an- 
o^er,  torthe  purpoM  of  renewing -the  bill  held  by 
tiie  latter,  and  that  the  bill  was  discounted  by 
the  plaintiff,  and  the  proceeds  b^  it  wrongfully 
credited  to  tbe  drawee,  against  his  will  and  con- 
sent, and  that  the  cashier  of  idaintltt  bank  had 
knowledge  of  the  agreement,  tnclr  verdtet  should 
be  for  defendants,  is  error. 

Appeal  from  circuit  court,  Davieae  county. 

"Not  to  be  officially  reported." 

Action  by  Citizens'  Savings  Bank  AgAlnst 
8.  V.  Walden  and  othera.  Judgment  waa 
rendered  for  plaintiff,  and  defendants  ap- 
peaL  Rereraed. 

a  S.  Walker  and  Sweeney.  Milt  it  Swee- 
ney, for  appellanta.  Bobert  S,  Todd  and 
Beaben  A.  Ulller,  tor  appellee, 

OUFFY.J.  Tula  la  an  appml  from  a  judg- 
nwnt  of  the  Davleaa  drcnlt  conn  rendered 
In  an  action  of  the  CltlEena*  Sarlnga  Bank 
agalnat  B.  V.  Walden,  etc.  The  app^lanta 
are  8.  V.  Walden,  T.  W.  McAtee,  and  B.  P. 
TaylOT,  administrator  of  J.  P.  Moreland. 

It  ta  anbatantlally  alleged  In  the  petition: 


That  fm  Urn  UXh  day  of  May,  18B2, 
KMeland  drew  hla  certain  bill  of  ezc 
upon  and  addreaeed  to  &  V.  Walde 
Questlnc  the  said  Walden,  60  daya  afte 
date,  to  pay  to  the  order  of  T.  W.  Hi 
necotlable  at  the  Pint  National  Ba: 
OwenaboR^  Ejr.,  91.000,  and  charge  an 
the  account  «C  aidd  Mweluid.  That  i 
same  day  tbe  said  bUl  was  preaented 
said  Waldoi  for  his  acceptance,  and  b< 
accepted  same  by  writing  Ua  name  i 
the  fftoa  thereof,  and  deUvered  It  to  il> 
who  indorsed  same  by  writing  his 
across  the  back  thereof,  and  deUverec 
plalntur,  wlM,  on  the  day  of  tta  dat< 
before  the  maturity  thereoC  dlscc 
same,  and  became,  and  la  now,  tbe  < 
and  holder  thereof  tor  Talue.  Said  1 
niimbwed  14,908,  and  Is  filed  hwewl 
part  hereoC  marked  *'A." 

It  Is  further  aUeged,  in  aubatance: 
on  the  12th  day  of  July,  18B2,— that 
the  day  of  maturity  of  said  blU,— the 
tiff  caused  same,  during  banking  hot 
be  duly  presented  tqr  W.  H.  Moore,  a  i 
pubUc,  duly  appointed,  commissioned 
qualified  In  and  for  Daviess  county,  E 
the  said  First  National  Bank  of  Owen 
Ky.,  where  aame  was  and  Is  made  pi 
as  aforesaid,  and  paymoit  thereof  dei 
ed  of  the  proper  officer  of  aald  liank. 
was  refnsad  Iqr  hbn,  saying  "No  funds 
thereupon  tbe  said  notary  did,  immed 
and  upon  tbit  same  day,  duly  and  zeg 
protest  aald  bUi  for  nonpayment,  ai 
said  day  made  out  notices  of  protest, 
log  the  facta  of  aald  demand,  y^"i**>y 
and  protest  for  nonpayment,  and  not 
tbe  said  Moreland  and  McAtee  Ihereol 
deposited  two  of  said  notices  In  tbe  pc 
flee  at  Owcauboro,  Ky,.  duly  ladosed, 
age  prepaid,  and  addressed  me  to  aai 
fendant  J.  P.  Moreland,  Owensboro,  Kj 
one  to  E.  P.  Taylor,  trustee  of  J.  P. 
land,  Powers,  E:y.,  and  delivered  one  o 
notices  to  defendant  T.  W.  HcAtee  li 
son;  and  the  notice  ao  mailed  to  th( 
Moreland  was  registered  at  the  post 
where  maOed,  as  aforesaid,— all  of 
said  notary  duly  certified  under  hla  han 
seal  of  office,  and  his  said  certificate 
lug  same  Is  filed  herewith  as  part  b 
marked  That  the  said  poat  ofl 

Oweubora,  Ky.,  la^  and  wo  at  tlie  tl 
the  rvi***^  of  said  notte  to  him,  tbe 
at  which  said  Moreland  nceived  hii 
and  mall  matter,  and  la,  and  was  ai 
time,  tbe  nearest  post  offioe  «o  the  real 
of  the  said  Moreland,  who  did  not  thei 
does  not  now,  reside  in  the  dty  of  Q 
borog  Ky.,  but  In  Daviess  oovnty* 
that  the  said  poat  office  at  Powers,  D 
coun^,  Ky.,  Is,  and  was  at  the  time  < 
maUtng  of  the  notice  to  him  aforesai 
office  at  which  the  said  I^lor  reeeivi 
letters  and  maU  matter,  and  la,  and  v 
the  time  of  mailing  same,  tbe  neues) 
office  to  tbe  residence  of  the  said  1 
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wbo  did  not  then,  aitd  does  not  now.  Midde 
In  tbe  dty  (rf  Owenatwro.  Ky.,  but  bt  Darlest 
coonty.  K7.,  near  uid  poit  office  called 
"IViren."  And  piatwHtf  says  that  said  More- 
land  and  Taybv  each  duly  receired  said 
notlcea  respectlrely  so  deposited  In  said  of- 
fice, and  that  they  and  the  said  McAtee  were 
each  duly  notified,  and  knew  of  the  said 
mand  made  by  said  notary  for  the  payment 
of  said  blilt  of  the  nonpayment  thereof,  and 
of  the  protest  thereof  for  nonpaymmt  by 
said  notary  aforesaid.  Said  blU  waa  pro- 
tested at  a  cost  of  92.24  to  this  plalntlfT.  No 
part  of  said  bill  Mr  of  said  cost  of  protest 
has  erer  been  paid  to  this  plaintiff,  or  to  any 
one  for  It. 

The  platntlff  says:  Oliat  the  statement 
contained  in  tlie  said  notarial  certificate  that 
the  said  notary,  did  present  the  said  bill 
of  exchange  at  the  Citlsens'  Saving  Bank, 
at  Owensboro,  where  the  same  Is  made  pay- 
able, and  demanded  payment  of  the  proper 
officer,"  Is  a  mistake,  and  in  Ilea  thereof, 
and  In  the  same  place  In  said  notarial  cer* 
tU&cate  whtfe  the  statemmt  Just  quoted  oc* 
curs,  should  be  this  statement,  which  la  trae^ 
namely:  "I.  the  said  notary,  did  present 
the  said  bill  of  exchange  at  the  First  Nor 
tlonal  Bank  of  Owensboro,  at  Owensboro, 
where  the  same  Is  made  payable,  and  de- 
manded payment  of  the  proper  oiBcer." 
That  said  bill  was.  In  fact,  presented  at 
aald  First  National  Bank,  and  said  notary 
lotended  to  so  certify,  bnt  in  flUlng  up  and 
maklnff  out  said  notarial  certificate  the  clerk 
of  the  said  notary*  who  filled  it  up  and  made 
it  out,  all  save  tlie  signature  of  said  notary 
thereto.  InadTertent^  and  by  mistake  wrote 
the  wwds  "Clticens*  Savings  Bank"  Instead 
of  "First  National  Bank  of  Owensboro"  in 
■aid  certificate,  in  the  connection  referred  to, 
and  In  this  way  said  certificate  was  errone- 
oosly  made  to  read  that  said  bill  was  pre- 
sented to,  and  payment  demanded  at,  the 
Cltizms*  Savings  Bank,  when  It  should  liare 
heen  made  to  read  that  said  bill  was  pre- 
sented to,  and  paymrat  demanded  at,  the 
laid  First  National  Bank  of  Owensboro;  and 
sstd  notary  Inadvertently  overlooked  said 
'■'■'liki*  when  be  signed  said  certiflcate. 
Wherefore  plaintiff  prt^  Judgment  against 
the  defendants  for  $1,002.24,  with  Interest 
tbmon  from  tlie  12tfa  day  of  July,  IS02,  etc 

Said  bill  of  exchange  reads  as  follows: 
"Ko.  lAJOOa.  VJXMjOO.  Owensboro,  Ky..  May 
la,  laoz.  Si^tj  days  after  date,  pay  to  the 
ordtf  of  T.  W.  McAtee,  payable  at  First  Na- 
tional Bank  of  Owensboro,  one  thousand  dol- 
lus;  Tsloe  received,  &  charge  to  account  of 

 ^.    Xt)  S.  V.  Waldm.  Ow^boro,  Ky.  J. 

P.  Morsland."  Across  the  face:  "S.  V.  Wal- 
dML"  Indoraed:  "T.  W.  McAtee."  Notarial 
certificate  reads  as  follows:  "United  States 
of  America,  and  Commonwealth  of  Ken- 
tacky.  By  tills  public  instrument  of  protest 
be  It  known:  That  on  tiie  12th  day  of  July, 
te  tbe  year  of  onr  Ijord  <me  thousand  eight 
hoBdrad  and  nlne^-two^  Ip  W.  H.  Moore, 


notary  public  m  and  for  tbe  county  of  Da- 
viess, and  state  of  Kentucky,  duly  eommlS' 
sloned  and  sworn,  and  residing  in  the  ctty  of 
'Owendwro,  In  said  county,  did  receive  from 
G.  H.  Todd,  president,  a  certain  bill  of  ex- 
change, being  In  words  and  figures  as  fol- 
lows, to  wit:  'No.  14.909.  $1,000.00.  Oweos- 
boro,  May  10,  1»92.  SUty  days  after  date, 
pay  to  ttie  order  of  T.  W.  McAtee,  payable 
at  First  National  Bank  of  Owmsboro,  one 
thousand  dollars;  value  ref»lved,  and  charge 
to  the  account  of.  To  S.  Y.  Walden,  Owens, 
boro,  Ky.  J.  P.  Moreland.'  Indorsed  on  the 
back,  T.  W.  McAtee.'— of  which  said  blU  of 
exchange  tbe  said  preslt^^-nt  required  me,  the 
said  notary  public,  to  demand  payment,  aad. 
In  case  of  retusal.  or  failure  to  obtain  same, 
to  make  a  protest  In  the  premises.  Where- 
niion,  at  the  request  of  aforesaid,  I,  the  saM 
notary,  did  present  the  bill  of  exchange  at 
the  Citizens*  Savings  Bank,  at  Owensboro, 
where  tbe  same  Is  made  payable,  and  de- 
manded payment  of  tbe  proper  otttcer,  which 
was  leftBed  by  blm,  saying,  *No  funds.'  And 
thereupon  I,  tbe  said  notary,  did  protest,  and 
by  these  isesents  I  do  solemnly  and  publicly 
protest,  as  well  agahist  the  drawer  and  In- 
dorser  as  against  all  others  whom  It  may 
or  doth  concern,  for  exchange,  re-ezehange. 
damage,  costs,  efaarges,  and  interest  suffered 
(h:  to  be  suffered  for  want  of  payment;  and 
on  the  same  day  duly  deposited  notices  of 
protest  In  P.  O.,  addressed  to  J.  P.  Moreland. 
Owensboro,  Ky.,  registered,  delivered  one  to 
T.  W.  McAtee  In  person,  and  sent  one 
tlirongb  P.  O.  to  B.  P.  Taylor,  trustee  of  J. 
P.  Moreland,  Powers,  Ky.  Thns  done  and 
protested  at  Owensboro.  In  testimony  where- 
of, I.  the  said  notary,  grant  these  presents 
under  my  signature  and  seal  notarl^  W.  H. 
Moore,  Notary  Public."   Pee,  »2.ii4. 

Said  petitlou  was  filed  May  12, 1808. 

On  the  5th  of  June,  1893,  the  defendants 
filed  their  answer,  which  reads  as  follows: 

"The  defendants,  S.  V.  Walden,  J.  P.  More- 
;  land,  and  T.  tV.  McAtee,  deny  that  the  said 
McAtee  ever  delivered  the  bill  of  ezcbauge 
In  suit  to  plaintiff,  or  that  plaintiff  ever  dis- 
counted It,  or  became  or  Is  the  owner  or 
holder  thereof  for  value.  They  state  that  the 
said  Mrareland  was  drawer,  and  the  said 
McAtee  was  ludorser,  each  for  the  sale  ac- 
commodation of  the  said  Walden,  on  a  bill 
of  exchange  for  $1,600,  past  due.  In  First  Na- 
tlMial  Bank  of  Owensboro,  held  and  owned 
by  It.  and  It  was  agreed  between  said  Wal- 
den and  P.  T.  Watktns,  as  cashier  of  said 
First  Xatlona!  Bank  of  Owensboro.  that  the 
said  Walden  was  to  pay  $d00  on  said  debt, 
and  renew  for  $1,000,  with  the  said  Moreland 
as  drawer  and  tbe  said  McAtee  as  Indorser; 
and  the  said  Watklns  filled  out  a  blank  bill 
at  exdiange  by  writing  the  following  words 
and  figures,  namely:  'May  10,  1802.  Sixty 
d^  after  date.  T.  W.  McAtee.  One  thou- 
sand. S.  V.  Walden,  Owensboro.  Ky.,'— and 
dellvored  It  to  said  Walden.  who  accepted 
tt  la  writing  across  the  flue  thore^  and  car- 
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rted  It  to  tiie  said  Morelaiul  and  McAtee,  In- 
Corming  each  of  them  of  the  agreement  be- 
tween him  and  the  said  hank,  through  Its 
■oashter.  And,  with  the  nnderatanding  and' 
agreement  that  Jt  was  to  be  used  tor  said 
imrpose,  the  said  MoreJand  signed  It  as  draw- 
er, and  the  said  McAtee  as  Indorser,  and  the 
said  Walden,  with  said  paper  so  accepted, 
drawn,  and  Indorsed,  went  to  the  plaintiff 
bank,  to  see  Its  cashier,  W.  H.  Moore,  In 
order  to  have  him  cancel  certain  Insur- 
ance policies  on  the  life  of  said  Walden  so 
as  to  procure  the  5600  to  pay  the  said  First 
National  Bank  of  Owensboro,  and  informed 
him  of  the  agi'eement  between  the  said  First 
National  Bank  and  himself,  and  showed  him 
the  said  $1,000  bill,  which  the  said  Moore 
took  and  retained,  and  wrongfully  appiro- 
prlated  It  to  the  use  of  plaintiff  bank,  against 
the  consent  of  said  Walden,  and  without  the 
consent  or  knowledge  and  against  the  will 
of  said  Moreland  and  McAtee,  and  refused  to 
return  it  to  the  said  Walden,  although  he 
Insisted  upon  hts  doing  so.  It  was  In  this, 
and  no  other  way,  that  plaintiff  came  Into 
possession  of  said  bill  of  exchange,  and  has 
never  paid  anything  for  it,  and  the  same  is 
without  any  consideration,  and  It  wrongfully 
and  Illegally  procured  the  said  bill  of  ex- 
change, with  notice  and  knowledge  of  the 
said  agreement  between  Walden  and  the  First 
National  Bank  of  Owensboro,  and  that  the 
said  Moreland  and  McAtee  were  the  accom- 
modation drawer  and  Indorser,  respectively, 
thereon,  and  became  such  for  the  sole  pur^ 
pose  of  renewing  the  said  $1,600  bill  In  the 
First  National  Bank  of  Owensboro  to  the  ex- 
tent of  $1,000,  upon  which  bill  they  were  such 
respective  drawer  and  indorser  for  the  ac- 
commodation of  Walden;  and  with  such 
knowledge  and  notice  plaintiff  wrongfully 
and  Illegally  obtained  the  possession  of  said 
bill  of  exchange,  and  refused  to  surrender 
or  return  It,  although  It  has  never  paid  any- 
thing for  or  on  account  of  it.  which  was  a 
fraud  upon  the  said  Walden,  and  especially 
upon  the  said  Moreland  and  McAtee,  who 
were  Ignorant  as  to  the  disposition  and 
wrongful  appropriation  of  said  bill  of  ex- 
change until  after  Its  maturity.  The  defend- 
ants state  that  W.  H.  Moore  was  cashier  of 
the  plaintiff  bank  for  a  number  of  years,  and 
was  such  cashier  before  and  durlnjr  the  year 
1892  nntU  some  time  after  July  12,  1892, 
and  he  was  such  cashier  as  well  as  stockhold- 
er in  plaintiff  bank  when,  as  notary  public, 
he  pretends  to  have  protested  the  bill  of  ex- 
change in  stilt,  falsely  stating  in  the  Instru- 
ment of  protest  that  he  received  from  O.  H. 
Todd,  president,  said  bill  of  exchange,  of 
which  bill  of  exchange  the  said  president  re- 
quired hbn,  as  notary  public,  to  demand  pay- 
ment, and,  in  case  of  refusal  or  failure  tn 
obtain  same,  to  maKe  a  protest  in  the  prem- 
ises. He  never  received  said  bill  from  said 
president,  and  was  never  required  by  said 
president  to  demand  payment,  or,  in  case  of 
«itfiinl  or  failure  to  obtain  same,  to  make 


a  protest,  and  tb^  Abmlt  that  Ibe  said 
Moore,  being  at  tha  same  time  cashlw  of 
plaintiff  bank,  had  no  anttwilty  or  poww  to 
protest  said  bill  of  exdunge  as  a  notary  pub- 
lic. Moreover,  hA  uevw  made  any  demand 
ot  payment  Tbey  deny  that  July  13^  ISBS, 
<Hr  at  any  time,  plaintiff  caused  aald  UD  of 
exchange  to  be  presented  by  said  notary  to 
the  First  National  Bank  of  Owensboro,  Ky.. 
during  banking  hours,  and  payment  thereof 
demanded  of  the  proper  officer  of  said  bank, 
or  that  payment  was  refused,  or  that  said 
bill  of  exchange  on  said  day,  or  at  any  time, 
was  presented  to  the  First  National  Bank  of 
Owensboro,  Ky.,  and  payment  thereof  de- 
manded of  the  proper  officer  by  said  notary 
public,  or  at  ail,  or  that  said  hill  of  exchanjre 
was  ever  presented  to  the  said  First  National 
Bank  of  Owenstwro,  or  payment  thereof  de- 
manded. They  deny  that  the  statement  to 
the  notarial  certificate  that  'I,  the  said  no- 
tary, did  present  the  said  bill  of  exchange  at 
the  Citizens'  Savings  Bank  at  Owensboro. 
where  the  same  Is  made  payable,  and  de- 
manded payment  of  the  proper  officer,*  is  a 
mistake,  or  that.  In  lieu  thereof,  or  In  the 
same  place  In  said  certificate,  should  be  this: 
'I,  the  said  notary,  did  present  the  said  bill  of 
exchange  at  the  First  National  Bank  at 
Owensboro,  at  Owensboro,  where  the  same  V* 
made  payable,  and  demanded  payment  of  the 
proper  officer,*  or  that  this  statement  Is  true, 
or  that  said  notary  intended  to  certify  that 
be  presented  said  bill  of  exchange  at  the 
First  National  Bank  of  Owenslwro,  and  de- 
manded payment  of  the  proper  otHcer,  or  that 
inadvertently  or  by  mistake  •Citizens'  Sav- 
ings Bank'  instead  of  'First  National  Bank 
of  Owensboro'  was  written  In  said  certificate, 
or  that  said  notary  inadvertently  overlooked 
same  when  he  signed  It.  The  defendants  be- 
lieve and  charge  that  said  certificate  tells  the 
truth  as  to  the  place  of  presentation  and  de- 
mand of  payment.  They  deny  that  the  said 
notary  gave  either  the  said  Moreland  or  Mc- 
Atee any  notice  of  protest  showing  that  the 
demand  of  payment  was  made  elsewhere  than 
at  the  Citizens*  Savings  Bank,  or  was  made 
at  the  First  National  Bank  of  Owensboro. 
Wherefore  the  defendants  pray  that  the  pe- 
tition be  dismissed,  that  they  recover  their 
costs,  aud  for  all  other  proper  relief." 

It  appears  that  on  the  16th  day  of  June. 
1808.  defendants'  demurrer  to  the  petition 
theretofore  Wed  was  overruled,  with  excei>- 
tlons.  The  reply  of  plaintiff  may  be  consid- 
ered a  traverse  of  all  the  affirmative  aver- 
ments in  the  answer,  except  the  charge 
that  Moore  was  cashier  of  plaintiff  bank. 
And  on  the  16tb  of  June,  1893,  plaintiff  filed 
an  amended  petition,  which  reads  as  follow: 
"The  plaintiff,  by  leave  of  court,  amends  its 
petition  herein,  and  says  that  the  statement 
contained  in  its  original  petition  that  the  bill 
of  exchange  sued  on  herein  was  delivered  to 
and  discounted  by  it  on  the  day  of  the  date 
of  aald  bill  Is  a  mistake;  that  said  bUl  was 
delivered  to  and  discounted  by  It  on  Uie  16th 
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tej  of  Joue.  1892,  and  it  should  bave  been 
w  itated  In  Its  orlgliial  petition,  bnt  1^  inl»- 
nke  It  warn  stited  In  tbe  petition  that  aald 
bill  was  deUrered  to  and  dlsconnted  by  this 
plalDtlff  OB  the  day  of  Ha  date.** 

It  further  appean  that  on  the  ~  >  day  of 

Jme^  1808,  a  Jmr  waa  Impaneled,  and  tbe 
ertdence  and  aEsomenta  heard,  and  the  jmy, 
aftw  ooBslderlng  the  ease,  tailed  to  a^ee, 
and  wepe  dlaehaised*  On  fh»  IGth  of  Feb> 
njary,  18M,  another  jury  was  sworn  to  try 
the  issoea,  and  dnrli«  tbe  trial  thaeof  the 
defendant  McAtee  <^red  and  asked  leare 
to  flle  an  amended  answer,  which  motion  and 
leave  were  OTemded  1^  the  conrt  with  es> 
eeptlona.  'The  amended  answer  reads  as  fol- 
lows: rrhe  detmdant  T.  W.  UcAtee,  by 
leave  of  conrt,  amends  his  answer,  and  says 
he  nerer  at  any  time  or  itface  received  a  no- 
tice of  the  nonpayment  or  protest  of  the  Mil 
sued  on.  He  denies  tbat  socb  notice,  or  any 
Bodce,  of  the  noi^ayment  or  protest  eC  tbe 
hfU  sued  on  ms  ever  dellyered  to  him  at  any 
time  or  place  or  by  any  one.  He  says  he  is 
a  mere  surety  on  the  paper  sued  on,  and  tbat 
be  left  the  preparation  of  the  answer  to  hia 
eo-defendants,  and  the  fact  that  this  denial 
>■  not  made  In  the  original  answer  Is  tbe 
rfSDit  of  mistake  and  oversight;  and  T.  W. 
HcAtee  aaya  he  believes  the  foregoliv  state- 
ments are  tme.  Sworn  to,"  etc.  On  the 
19th  of  Feluiury,  180^  .the  defendants  ten- 
dered and  moved  to  flle  an  amended  anBwer, 
to  which  plaintiff  objected,  and  the  conrt  re- 
fused to  allow  the  same  to  be  filed,  to  which 
dpfendants  excepted.  Said  amended  an- 
mer  reads  as  fbllows:  "The  defendants,  8. 
V.  Walden,  J.  P.  Horeland.  and  T.  W.  Mc 
Atee,  amend  their  answer  In  order  to  con- 
form to  the  facta  proved.  They  deny  tbat 
tbe  bUI  In  suit  was  ever  protested  for  non- 
psyment.  Th^  state  that  the  notary  made 
no  nUnote  m  the  bUl  In  salt,  or  In  his  regis- 
ter, m'  on  a  ticket  attached  to  said  trill  of  tbe 
praentntent,  rtfnsal  to  pay,  the  month,  day, 
sad  year  thereto  and  his  durges  of  proteat 
<w  the  day  of  tbe  pretended  dishonor  there- 
of, and  never  made  any  mlnvte  at  any  time 
of  either  of  tbe  foregoing,  and  never  made 
toy  Botlitt  1^  the  pretended  dl^nor  of  said 
MIL  and  tbe  pretended  biBtmment  of  protest 
aied  wfOi  the  petition  was  not  written  on  the 
'lay  of  the  pretended  dishonor  of  said  bill, 
M-  tbe  refonal  to  j/aj  same.  Tbej  state  that 
«ld  Instminent  waa  written  up  on  Jn^  18. 

and  tbe  pretended  dlsbonor  of  ssld  blU 
was  In  no  way  or  manner  noted.  Wbere- 
fora.'*  etc.  AiUI  on  the  same  diqr*  Feb* 
rnaiy  18,  ISM,  tbe  Jury  annoonoed  tbat  they 
were  not  agreed,  and  they  were  dismissed 
from  further  contfderatlon  ot  the  matter. 
Ob  tbe  2Btb  day  ot  May,  isai-a  mle  day^- 
tbe  fbUowIng  wder  waa  entered  hneln.  to 
wit:  "Tbe  defendants  J.  P.  Horeland  and 
T.  W.  McAtee  this  day  filed  an  amended  an- 
swer herein.**  Tbe  amended  answer  referred 
to  la  tbe  fiorecolnc  order  Is  ss  follows:  "The 
-dcfHidantt  J.  P.  Horeland  and  T.  W.  Uc- 


Atee dray  that  the  bill  In  snlt  waa  ever  pro- 
tested for  nonpayment  They  state  that  the 
notary  made  no  minute  on  the  blQ  In  suit  W 
In  his  le^lstn,  or  (m  a  tlAet  attached  to  said 
bOl,  ot  the  presentment,  retnsal  to  pay.  the 
month,  di^,  and  year  thereof,  and  his  chai^ 
ges  of  ivotest  on  the  day  <a  the  pretended 
dlsbonor  thereof,  and  never  made  any  min- 
ute at  any  time  of  dther  ct  the  foregoing, 
and  never  made  any  noting  of  the  pretended 
dishonor  of  said  bill,  and  the  Instmment  of 
protest  filed  with  the  petition  was  not  writ- 
ten on  tbe  day  of  the  pretended  dtahimor  of 
said  bill,  w  the  refnsal  to  pay  same.  Tbey 
state  that  the  said  Instniment  waa  written 
up  on  July  IS,  18^  and  tba  pretended  dto- 
hoDor  of  said  bill  was  In  no  way  or  manner 
noted.  (2)  They  state  that  at  the  time  of 
the  maturity  of  the  bill  In  snlt  tbe  defendant 
Moreland  wss  the  accommodation  drawer 
for  S.  y.  Walden  on  many  bills  of  exchange 
<tf  different  dates,  sums,  and  times  of  pay- 
ment and  payable  to  dUtwent  persons,  and 
at  different  banks.  He  was  socb  acoommo* 
datlon  drawer  on  the  following  bills  of  e& 
change  held  by  the  plaintiff  bank,  namely: 
[A  great  nnmber  of  Ulls  are  set  ont,  amount- 
ing to,  perhaps,  thirty  or  forty  thousand  dol- 
lara.]"  The  amoided  answer  also  shows 
tliat  he  was  accommodation  drawer  for  Wal- 
den on  a  number  of  other  Mils  In  Owensboro 
and  other  iilaces.  It  Is  further  alleged  lo 
the  answer  that  the  Oltlsens'  Savings  Bank. 
Bank  of  Comment  Owensboro  Savings  Bank. 
Owensboro  National  Bank,  Farmers'  &  Trad- 
ers' Bank,  D<^>oslt  Bank,  and  Owensboro 
Banking  Company  are  banking  corporations 
doing  business  In  tbe  city  of  Owedaboro,  ta  the 
state  of  Kentucky,  and  were  ei^ged  In  such 
business,  at  ssld  place,  on  the  12th  day  of  Ju- 
ly, 1892,  and  ivevlous  thereta  They  stete  that 
In  the  notice  of  dishonor  of  said  Ull  sent  to  the 
defendant  Moreland  It  waa  not  stated  at  what 
bank  or  place  aalA  Nil  was  payable  the  only 
statement  beiiv  that  It  was  psyaUe  at 
Owensboro,  Ky.,  and  Uie  s^  Hordand  did 
not  know  to  what  parUeular  tdll  aald  notice 
applied.  At  tbe  time  said  notice  was  smt 
to  the  said  Horeland,  the  plaintiff  bank  and 
the  notary  public  knew  that  the  said  More- 
land  was  <m  these  many  differmt  bllla  as  ac- 
commodation draww  for  the  said  Walden, 
held  by  i^alntlff,  as  w^  as  he  was  on  variona 
other  bills  as  such  accommodation  toiwer 
held  by  other  banks  In  the  city  of  Owens- 
boro, as  well  as  In  other  places.  "(3)  They 
state  tbat  the  defendant  T.  W.  McAtee  never 
at  any  time  or  place  received  a  notice  of 
the  nonpflyment  or  dishonor  of  tbe  bill  in 
sidt,  and  say  that  no  notice  of  tbe  nonpt^- 
ment  or  dishonor  of  the  bill  In  suit  was  ever 
delivered  to  him.  Wherefore  they  pray," 
etc. 

At  the  June  term,  18^  tbe  plaintiff  moved 
the  court  to  strike  from  the  flies  defmdante' 
nm«ided  answer  filed  Hay  28, 18M,  to  which 
d^endanta  objected,  and  said  motion  waa 
set  for  the  sixth  day  of  the  present  term  for 
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kearlnff.  On  September  24,  1894,— being  a 
rule  daj,— tbe  fc^wing  order  was  entered: 
"The  defendantB  J.  P.  Moreland,  and  T.  W. 
McAtee  this  day  filed  amended  answer  here- 
in, which  reads  as  follows:  The  defendaots 
.T.  P.  Uoreiand  and  T.  W.  McAtee  amend 
their  anvwer  herein,  and  itate,  In  addition  to 
the  facts  in  the  amended  answer  flled  May 
2S,  1894.  and  the  third  paragraph  thereof, 
that  in  the  Inatmment  of  protest,  where  it  Is 
stated  that  the  notary  public  delivered  to  the 
defendant  T.  W.  McAtee  notice  of  protest  tn 
lierson.  the  eame  Is  a  mistake.  The  aald  no- 
tary, or  any  for  him,  never  did  deliver  to 
blm  any  notice  of  the  nonpayment,  dishonor, 
or  protest  of  the  bill  in  suit,  and  be  never  re- 
ceived any  such  notice.  Wherefore.'  "  etc. 

October,  1894,  the  death  of  J.  P.  Moreland 
wu  Buggestod,  and  the  cause  contioned  for 
rsTlvor,  and  on  the  32th  day  of  July,  1895,  the 
action  was  revived  against  E.  P.  Taylor,  ad- 
ministrator of  J.  P.  Moreland.  On  a  rule  day 
— 22d  day  of  July,  1895— the  following  order 
was  entered,  to  wit:  "This  day  came  the  de- 
f«idant  EL  P.  Tftylor,  admlnlBtrator  of  J.  P. 
Moreland,  and  moved  the  court  to  set  aside 
the  order  of  revivor  herein,  and.  without 
waiving  said  motion,  the  defendants  tender- 
ed and  moved  the  court  to  flle  an  amended 
answer  herein,  which  is  ordered  to  and  Is 
hereby  flled."  The  amended  answer  reads  as 
follows:  *Tbe  defendants,  S.  V.  Walden,  E. 
P.  Taylor,  administrator  of  the  estate  of  J. 
P.  Moreland,  and  T.  W.  McAtee.  state  that 
the  said  Mmtiand  was  the  drawer  and  the 
said  McAtee  was  the  indorser,  each  fw  the 
sole  accommodation  of  the  said  Walden,  on  a 
bin  of  exchajige  for  $1,600,  held  1^^  the  First 
National  Bank  of  Owensboro,  Ky.,  where  it 
Is  payable.  And  It  was  a^eed  by  the  said 
Walden  and  the  said  Fhrst  Natloual  Bank  of 
Owensboro  that  the  said  Walden  was  to  pay 
9600  on  said  bill,  which  was  then  due,  and  re- 
new for  $1,000,  with  the  said  Moreland  as 
drawer  and  the  said  McAtee  as  indorser;  and 
in  pursuance  to  this  agreement  the  cashier  of 
Uie  said  First  National  Bank  filled  out  a 
blank  for  the  said  Walden  for  him  to  hava 
the  said  >IoreIand  draw  and  the  said  McAtee 
Indorse,  whlcb  Is  the  bill  in  suit  The  words 
and  figures  In  said  blank  or  biO  filled  oat  by 
the  said  cashier  of  the  First  National  Bank, 
are  as  follows,  vIl:  '$1,000.00.  May  10,  '92. 
Sixty  days  after  date.  T.  W.  McAtee.  One 
thonsand.  S.  V.  Walden,  Owensboro,  Ken- 
tucky.' And  the  said  Walden  procured  the 
said  Mor^and  to  draw  and  the  said  McAtes 
to  Indorse  said  bill  of  exchange  for  the  spe- 
dfic  purpose  of  renewing  the  said  $1,600  In 
the  First  National  Bank  of  Owensboro  to  the 
extent  of  $1,000  for  sixty  days  after  May  10. 
1892,  and  they  reiepectlTely  drew  and  Indorsed 
said  paper  for  this,  and  no  other,  purpose. 
Long  after  the  date  of  said  bill,  and  shnrtly 
btfore  its  maturity,  the  plaintiff  came  Into 
the  possession  of  same  wi-ongfuUy,  as  set 
oat  in-  the  answer,  claiming  it  as  owner,  and 
tiy  oedlthig  Walden  on  papers  past  due* 


though  its  cashier  had  it  wrongfully  pre 
to  that  time,  and  It  was  never  discounted 
with  the  knowledge,  through  W.  H.  M 
who  was  then  Its  cashier,  of  the  fact 
said  bill  had  been  givoi  for  said  specific 
pose,  and  was  drawn  Mordand  an 
dorsed  1^  McAtee  for  only  said  purpose; 
It  fiaudnleaitly,  and  without  the  knowled 
consent  of  elthw  said  Walden,  Mordan 
McAtee^  diverted  said  bill  from  such  pui 
I  and  that,  too,  without  paying  the  said  Wi 
anything  therefor.  Moreover,  the  said  casl 
:  plalndfT  bank  was  familiar  witbandw^ 
I  that  the  above  figures  and  words  were  1 
!  handwriting  of  the  said  cashier  of  the 
National  Bank  of  Owensboro,  and  he  ma 
Inquiry  of  the  said  Watklns,  or  any  one 
■  as  to  the  purpose  for  which  said  bill  bad 
accepted,  drawn,  and  Indorsed,  in  whii 
was  guilty  of  negligence  and  bad  faitl 
though  It  is  true  that  the  said  Walden  in 
ed  him  of  the  purpose  for  which  said  bll 
been  accepted,  drawn,  and  Indorsed,  an 
the  said  cashier  of  plaintiff  bank,  was  t 
that  it  had  been  accepted,  drawn,  aa 
dorsad  to  renew  said  $1,600  bill  to  the  ( 
of  $1,000.  No  money  passed  from  said 
to  said  Walden,  or  to  any  party  to  saU 
or  to  any  on  account  of  any  party  to  sail 
from  said  bank,  or  any  deposit  to  the  ' 
of  any  party  to  said  bill  in  said  bank,  an 
possession  of  said  bsnk  Is  not  only  wroi 
but  without  consideration,  and  fraud 
The  defendants  deny  that  on  the  12th  d 
July,  1892,  or  the  day  of  the  maturity  < 
I  Mil  In  snit.  that  the  said  bill  was  proi 
for  nonpayment,  and  th^  state  that  tl 
stniment  of  protest  was  vrrltten  upon  Ju 
1892,  and  after  the  day  of  the  maturl 
said  bill,  and  this  was  the  only  protesi 
pr^ended  dishonor  of  said  bill  was  in  ni 
or  manner  noted.  Wherefwe  defen 
pray,"  etc. 

On  the  23d  day  of  September.  1895.  tli 
lowing  order  was  entered  herein,  to  wit: 
plaintiff  tendered  and  moved  to  flle  w 
motions  and  demurrers  herein,  and  on  hi 
tlon  said  wrlttuk  motions  and  demurrei 
wdered  to  be  flled,  and  pursuant  therei 
I^alntlff  moved  the  court  to  strike  froi 
files  the  amended  answer  flled  herein  a 
dsy  on  the  22d  day  o£  July,  1895,  and  i 
the  court  to  strike  out  the  amended  a 
flled  at  rule  day  on  the  28th  day  of  Hsy, 
and  the  amended  answer  filed  at  role  d 
the  22d  day  of  July,  1805." 

The  writtm  motkins  and  demurrers 
red  to  are  as  follows: 

'*(!)  The  plaintiff,  having  heretofore  i 
to  strike  from  the  files  the  amended  a 
flled  herein  at  a  rule  day  on  the  28th  c 
May,  1804,  Is  still  hislstlng  upon  said  m 
and  now  moves  the  court,  In  the  even 
motion  to  strike  said  ameiuled  answer 
the  flies  is  overruled,  to  strike  out  c 
amended  answer  the  first,  second,  and 
paragraphs  thereof,  because  the  facts  i 
In  neither  tho  fiist  oor  seuoud  paragraph 
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stltnte  any  defense  to  tbe  plaintlfTa  canse  of 
action  stated  In  the  petition,  and  the  defense 
therein  attempted  to  l>e  stated  comes  too  late, 
and  is  Inconsistent  with  the  original  answer 
of  the  defendants;  and  the  same  has  been 
heretofore  refused  by  the  court  when  propos- 
ed tn  an  amended  answer  which  tbe  defend- 
ants tendered  and  moved  to  file  at  the  Jaun- 
ary  terra,  1804,  of  this  conrt,  bnt  which  the 
court  refused  to  allow  to  be  filed;  and  for 
other  reasons.  (2)  The  plaintiff  mores  the 
court  to  strike  from  the  flies  the  amended  an- 
swer filed  herein  at  a  rule  day  on  the  22rt  day 
of  July,  (3)  Tbe  plaintiff,  if  its  motion  to 

strike  from  the  files  the  amended  answer  tted 
at  rule  day,  July  22,  1S86,  is  overruled,  moves 
the  court  to  strike  out  of  ttie  amended  an- 
swer all  that  part  thereof  commencing  on  tbe 
first  page  with  the  words  'defendants'  and 
ending  with  the  words  "and  no  other  purpose,' 
oa  the  second  page,  because  same  is  but  a 
repetition  of  what  is  contained  In  the  original 
answer  of  defendants,  is  a  statement  and 
pleading  of  evidence,  is  Immaterial,  irrele- 
vant, and  constitutes  no  defense  to  tbe  plaln- 
tUTs  cause  of  action  stated  In  the  petltlrai, 
and  for  other  reasons;  and  for  the  same  and 
other  reasons  the  plaintiff  moves  to  strike  out 
of  said  amended  answer  all  that  part  there- 
of commencing  with  the  words  'long  after 
the  date,'  on  the  second  page,  and  ending 
with  the  words  and  figures  "bill  to  the  extent 
of  {1,000,*  on  the  same  page.  <4)  To  strike 
ont  of  said  amended  answer  all  that  part 
th«eof  commradng  with  the  words  'no  mon- 
ey passed,'  on  tbe  second  page,  and  ending 
with  the  words  'but  without  consideration, 
and  ftandnlent,'  on  the  third  page,  because 
same  Is  but  a  repetition.  In  substance,  of 
what  Is  contained  In  tbe  original  answer,  and 
has  been  heretofore  pleaded,  and  oonstl totes 
no  defense  to  the  plalntlfTs  cause  of  actlM, 
and  for  other  reasons;  and  for  the  same  and 
other  reasons  the  plaintiff  moves  the  court  to 
strike  out  of  said  amended  answer  all  that 
part  thereof  commencing  with  the  words  'the 
defendants  deny,'  on  the  third  page,  and  end- 
ing with  the  words  'manner  noted,*  on  tbe 
same  page.** 

Demunrers:  "(1)  And  If  its  motion  to 
strike  out  the  flrat  and  second  paragraphs 
of  the  amended  answer  filed  at  rule  day  on 
the  28th  day  of  Bfay,  18M,  is  overruled,  then 
the  plaintiff  demurs  separatdy  to  each  of 
said  paragrapha,  because  the  facts  stated  tn 
neither  CMistltute  any  defense  to  tbe  plain- 
tiff's canse  of  action  stated  In  the  petition. 
(2)  And  If  Its  motion  to  strike  from  the  files 
the  amended  answer  filed  at  a  rule  day  on 
tbe  22d  day  of  July,  1SU&,  and  its  several 
motions  to  strike  out  of  said  amended  an- 
Kwex  the  certain  parts  thereof  separately 
des^rnated  In  said  motions,  respectively, 
riball  be  overruled  by  the  court,  then  the 
plalntUt  demurs  to  the  said  amended  answer 
beeattse  tbe  facts  therein,  ittated  constitute 
BO  defense  to  Us  cause  of  action  set  ont  in 
Its  fetltln;  and  It  derauzs  aaparatdy  to 


each  part  of  said  amended  answer  so  sepa- 
rately designated  In  Its  motions  aforesaid 
to  strike  out  of  aald  answer  the  parts  there- 
of separately  designated  in  said  motions,  be- 
cause the  facts  stated  In  neither  of  said  sev- 
eral parts  or  portions  of  said  answer  consti- 
tute any  defense  to  the  ^IntUTa  cause  of 
actloa" 

On  the  23d  day  of .  September.  1S8S,  the 
plaintiff  also  moved  to  atrlke  from  the  flies 
the  amended  answer  filed  herein  on  the  24th 
of  September,  lS9i,  to  which  defendants  ob- 
ject, and,  all  of  said  motions  and  demurrers 
being  argued  by  counsel,  and  heard  by  tbe 
court,  tbe  same  were  taken  undw  advise- 
ment On  the  Ifith  day  of  October  the  fol- 
lowing order  was  entered:  "This  day  came 
the  parties,  by  their  attorneys.  The  court 
being  sufficiently  advised,  tbe  mottous  of  the 
plaintiff  to  strike  from  the  flies  the  amend- 
ed answers  filed  herein  at  rule  days  on  the 
28th  day  of  May,  18M,  September  2«,  18M. 
and  July  22,  1885,  respectively,  are  luitain- 
ed,  to  which  defendants  except,  and  said 
amended  answers  are  stricken  from  tbe  files, 
to  which  defendants  except,  and  are  ordered 
to  be  made  part  of  the  record."  Thereupon 
the  defendants  moved  In  open  court  that 
said  amended  answers  be  now  filed,  to  which 
the  plaintiff  objects,  and  the  court  refused 
to  allow  the  same  to  be  filed,  to  which  the 
defendants  except.  Thereupon  came  a  jury, 
who  were  sworn  to  try  the  issues,  and  after- 
wards, on  the  2lBt  of  October,  1885,  the  fol- 
lowing order  was  entered:  "This  day  came 
the  parties,  by  their  attorneys,  and  also  tbe 
jury  sworn  herein  on  a  former  day  of  this 
term.  Tbe  arguments  were  concluded,  and 
tbe  jury  retired  to  omsider  of  their  verdict, 
and  returned  into  court  the  following  ver- 
dict: 'We.  the  jury,  tlnd  for  the  plaintiff. 
[Signed]  John  Payne,  K.  C  Lyons,  Glint 
Headden,  R.  £.  Graham,  G.  N.  Hlgdon. 
Thomas  Vowells,  J.  P.  Ford,  J.  S.  Kodman. 
and  A.  J.  Bridges.'  It  Is  therefore  adjudged 
that  the  Citizens'  Savings  Bank  recover  of 
a  V.  Walden,  T.  W.  McAt^  and  a  P.  Tay- 
lor, administrator  of  the  personal  property 
of  the  estate  of  J.  P.  Moreland.  deceased 
(and,  as  to  said  administrator,  the  following 
judgment  to  be  levied  on  assets  In  his  hands 
as  administrator),  the  sum  of  (1,000,  with 
intoreat  thereon  at  the  rate  of  six  per  cent 
per  annum  from  the  ISth  day  of  July,  1892, 
until  paid,  and  $2.21  cost  of  protest  and  its 
cost  herein  expended,  and  may  have  execu- 
tion; to  which  defendants  except"  And 
afterwards,  on  the  23d  of  October,  the  de- 
fendants filed  grounds  for  new  trial,  which 
are  as  follows:  The  defendants,  S.  V.  Wal- 
den. E.  P.  Taylor,  administrator  of  J.  P. 
Moreland,  and  T.  W.  McAtee,  move  tbe 
court  for  a  new  trial  upon  the  following 
grounds:  "(1)  The  court  erred  In  overroUng 
the  demurrer  of  the  defendants  Moreland 
and  McAtee  to  the  petition  flled  June  5, 
1883.  (2>  The  court  erred  In  allowing  the 
aoMBded  petition  to  be  flled  June  1«.  1883 
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(3)  The  court  erred  In  OTermllng  the  demur- 
rer of  June  IS,  1898.  (4)  Tbe  court  erred 
in  overruling  the  exceptions  filed  by  the  de- 
fendants on  June  16,  1803,  to  the  deposition 
of  W.  H.  Moore,  and  each  of  them.  (6>  The 
court  erred  In  sustaining  the  exceptions,  and 
each  of  tliem.  filed  by  plaintiff  to  the  deposi- 
tion of  W.  H.  Moore  on  cross-examination. 
<6)  The  court  erred  In  overruling  the  excep- 
tions to  tbe  deposition  of  W.  H.  Moore  filed 
Jnne  17,  1893.  (7)  The  court  erred  In  over- 
ruling the  exceptions  to  the  deposition  of  W. 
H.  Moore  filed  January  16.  1S&4.  (8)  The 
court  erred  In  refusing  to  file  the  amended 
answer  tendered  February  17,  18&1,  which 
Is  marlced  'No.  4.'  (9)  The  court  erred  In 
refusing  to  file  amended  answer  tendered 
February  19,  1894,  which  is  marked  'X.'  (1(« 
The  court  erred  In  strlliinK  from  the  file 
amended  answer  filed  by  3.  P.  Moreland  and 
T.  W.  McAtee,  May  28,  1894,  which  amend- 
ed answer  Is  marked  'V.'  (11)  The  court 
erred  In  striking  from  the  files  the  amended 
answer  filed  by  Moreland  and  McAtee,  Sep- 
tember 24.  1804,  which  is  marked  'W.'  <12) 
The  court  erred  In  striking  from  the  files 
tbe  amended  answer  filed  July  22,  1S95, 
whicli  is  marked  'X.'  <13)  Tbe  court  erred 
In  Its  order  of  July  12,  1885,  reviving  tbe 
action  against  E.  P.  Taylor,  administrator 
of  J.  P.  Moreland.  (14)  Tbe  court  erred  in 
Its  order  of  October  16.  1806,  in  striking  the 
amended  answers  from  the  files,  and  each 
of  them.  (15)  The  court  erred  in  refusing 
on  said  date  to  allow  said  amended  answers, 
and  each  of  them  to  be  filed.  (IfJ)  The 
court  erred  In  admitting  Incompetent  and  ir- 
relevant evidence.  (17)  The  court  erred  in 
refusing  competent  and  relevant  evidence. 
(18)  The  court  erred  in  permitting  Parrlsh 
and  Baker  to  testify  from  tbe  books  of  the 
Citizens'  Savings  Bank  aa  to  entries  not 
made  by  them,  and  also  permitting  Parrlsh 
to  argue  In  bis  testimony.  (19)  The  court 
erred  in  permitting  the  second  deposition  of 
W.  H.  Moore  to  be  read  In  chief,  or  before 
the  defendants  bad  introduced  any  testi- 
mony. (20)  The  court  erred  in  giving  each 
of  the  Instructions  Nos.  1,  2,  S,  4,  and  S  to 
the  jury  in  paper  marked  "No.  i.*  (21)  The 
court  erred  In  refusing  each  and  every  tn< 
structlon  asked  for  by  defendants  in  papers 
marked  *S.  V.  W.,'  and  *X.  Y.  Z.,'  and  T.  W. 
M.,'  respectively.  (22)  The  verdict  Is  con- 
trary to  the  law.  (23)  The  verdict  la  contrary 
to  the  evidence.  (24)  The  court  erred  in 
permitting  Parrlsh  to  testify,  he  being  a 
stockholder  in  plaintiff  bsnk,  as  against  J. 
P.  Moreland's  estate." 

On  the  13th  day  of  November,  1895.  motion 
for  new  trial  was  overruled,  and  appeal 
franted.  Afterwards,  on  the  15th  day  of 
November,  1895,  tbe  following  order  was  en- 
tered herein:  "Tbe  plaintiff  filed  the  affida- 
vit of  J.  Q.  Haynes  and  a  remitter  herein, 
and  tbe  said  plaintiff  remits  from  the  Judg- 
ment against  Walden  and  McAtee  tbe  sum 
^  10.87."    Tbis  order  Is  set  aside.  Afto^ 


wards,  on  the  15th  day  of  November 
tbe  following  order  was  entered  her 
wit:  "This  day  came  the  plaintiff,  ai 
dered  and  moved  to  file  the  affidavit 
president,  J.  Quint  Haynes,  In  proof 
claim  sued  on  herein  as  a  demand  i 
tbe  estate  of  J.  P.  Moreland,  decease 
moved  tbe  court  to  set  aside  the  Ju( 
on  tbe  verdict  herein  as  to  the  defeat 
P.  Taylor,  administrator  of  the  p< 
property  of  the  estate  of  tbe  said  J.  P 
land,  deceased,  to  both  of  which  moti* 

I  defendants  object;  and,  the  court  belu 
cleotly  advised.  It  is  ordered  that  sale 
ment  be,  and  the  same  la,  set  aside  as 
said  Taylor,  administrator,  and  said 
vit.  which  is  as  follows:  *8tate  oi 
tucky,  County  of  Davlees— set:  Tbis 
J.  Quint  Haynes,  states  that  be  Is  th< 

'  dent  of  tbe  Oltlsens'  Savings  Bank  of  * 
boro.  Ky.,  and  that  tbe  bill  of  ex 
drawn  by  J.  P.  Moreland  upon  and  at 
by  S.  V.  Walden  and  Indorsed  by  T.  ^ 
Atee,  for  one  thousand  dollars,  date 
10,  1892,  and  due  sixty  days  after  dat 
on  by  said  bank  in  tbe  Daviess  clrcul 
In  common-law  action  number  11,3(X 
sens'  Savings  Bank,  Plaintiff,  agains 
Walden,  J.  P.  Moreland,  and  T.  W.  J 
Defendants,  together  with  the  sum  o 
cost  of  protest,  amounting  to  one  th 
and  two  and  'Vioo  dollars,  is  a  just  d 
In  its  favcff  and  against  the  estate 
said  J.  P.  Moreland,  who  is  now  d< 
weU  OS  against  the  said  8.  Y.  Wald< 
T.  W.  McAtee,  and  has  never,  to  a 
knowledge  or  belief,  been  paid,  an 
there  Is  no  offset  or  discount  agali 
same,  or  any  usury,  beyond  nine  and 
dollars,  embraced  therein.  In  fact,  t 
ant  says  the  usury  embraced  In  sa 
will  not  amount  to  as  much  as  th 
mentioned,  nine  "/ioo  dollars,  but  tl 
said  bank  is  willing  to  concede  that  a 
and  that  said  bill  may  be  purged  of 
to  the  amount  of  tbe  ,said  sum  o 
■Vifto  dollars.  J.  Quint  Haynes.* 
scribed  and  sworn  to  before  me  by  J 
Haynes,  ttils  14th  day  of  Novemtwi 
H.  W.  Baker,  N.  P.  D.  C.  Ky..'— Is  < 
to  be  filed,  to  which  the  defendants 
and  thereupon,  on  tbe  further  mol 
plaintiff,  to  which  the  defendants  ob 
is  adjudged  by  the  court  that  tbe  f 
recover  of  tbe  defendant  B.  P.  Tayl 
mlnlstrator  of  the  personal  property 
estate  of  J.  P.  Moreland,  deceased, 
levied  of  assets  in  his  hands  unadm 
ed.  the  sum  of  nine  hundred  and  ntn< 
and  >f/ioD  dollars,  wltb  six  per  cei 
annum  interest  thereon  from  tbe  13 
of  July,  1892.  until  paid,  and  Its  cost 
In  expended,  tbe  said  9'..m  being  the  t 
of  the  verdict  of  the  jury  In  plalnti 
vor  herein  after  crediting  the  sjno 
said  verdict  by  nine  and  >f/io» 
usury,  shown  by  the  affidavit  of  J. 
Haynes  aforesaid  to  be  embraced 
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claim  sned  on  herein,  and  for  the  amount  of 
which  said  verdict  was  rendered;  to  which 
the  Bald  Taylor,  admlntstrator,  and  the  de- 
fendants Walden  and  McAtee,  except.  And 
thereuiMn  plaintiff  filed  a  remitter  remitting 
nine  and  ^^^o  dollars  of  the  Judgment 
herein  against  the  defendants  Walden  and 
McAtee,  and  It  was  thereupon  ordered  and 
adjudged  that  nine  and  *''/ioo  dollars  of 
said  Judgment  against  said  Walden  and 
McAtee  be^  and  the  same  Is  now,  i^Itted; 
to  all  of  which  the  defendants  object  and 
except  The  defendants  except,  not  to  set- 
ting aside  the  Judgment,  but  consent  to  that; 
bnt  they,  and  each  of  them,  except  to  en- 
tering this  Judgment  Instead  of  the  one  In 
pursuance  to  the  verdict  of  the  Jury,  and 
except  alsa  to  the  filing  of  the  afiSdavit  re- 
ferred to,  and  the  verlflcatlon  of  the  &e- 
mand  after  rerdict  and  Judgment."  Aft- 
erwards, and  on  the  same  day,  the  follow- 
ing ordCT  was  entered:  "The  defendants,  3. 
v.  Walden,  T.  W.  McAtee,  and  B.  P.  Tay- 
lor, administrator  of  J.  F.  Moreland,  this 
day  filed  grounds  for  a  new  trial,  and  moved 
the  court  to  set  aside  the  verdict  of  the 
Jury  and  Judgment  of  the  court,  and  grant 
a  new  trial  herein,  to  which  plaintiff  ob- 
jects; and  the  court,  being  advised,  over- 
ruled the  motion,  to  which  the  defendants 
except,  and  pray  an  appeal  to  the  court  of 
appeals,  which  Is  granted,"  The  grounds 
referred  to  in  the  foregoing  order  are  as  fol- 
lows: "The  defendants,  S.  Y.  Walden,  E.  P. 
Taylor,  administrator  of  J.  P.  Moreland,  and 
T.  W.  HcAtee,  move  the  court  for  a  new 
trial  herein  on  the  following  grounds  in  ad- 
dition to  those  alrea^  filed:  (1)  On  Novem- 
ber 15,  1S9S,  the  plaintiff,  for  the  first  time, 
filed  the  aflidavlt  of  Its  president,  J.  Quint 
Haynes,  In  which  an  attempt  Is  made  to 
purge  the  bill  sued  on  of  asnry  of  $0^7, 
which.  In  said  aflidavlt,  It  admitted  to  be 
embraced  In  said  bill  as  usury.  ^  Tbe 
conrt  erred  In  «iterlng  the  Judgment  of  No- 
vember IS,  1896.  (8)  The  court  erred  In 
permitting  the  said  affidavit  of  3.  Quint 
Haynes  to  be  filed.  (4  The  court  erred  In 
purging  said  Judgment  of  usury,  or  In  pnr^ 
King  It  of  only  $9.87,  without  giving  the  de- 
fendants an  opportunity  ot  cont«itlng  Om 
amount  of  usury  In  the  demand  sued  upon. 
(B)  The  conrt  erred  in  determining  die 
amount  of  usury  after  the  verdict  of  the 
Juiy  and  the  Judgment  of  the  court  upon 
the  ex  parte  affidavit  of  plaintiff.  (6)  The 
court  erred  In  remitting  $9.87  of  said  Judg^ 
ment  against  the  defendants  Walden  and 
McAtee.  (7)  The  court  erred  in  detenuln- 
Ing  that  $9.87  was  all  the  usury  embraced 
In  the  demand  sued  upon.*' 

Counsel  for  appellants  contend  that  the 
Judgment  Is  erroneous  tor  the  reason  the 
affidavit  as  required  1^  the  statute  was  not 
tiled  before  Judgment,  and  before  the  order 
of  revivor  was  made,  and  ealla  attention  to 
the  fact  that  opposition  to  the  order  of  re- 
vivor was  made  at  the  time,  and  the  recwd 


shows  that  a  motion  was  made  to  set  same 
aside  after  It  was  entered.  It  is  also  contend- 
ed that  the  court  had  no  right,  after  the  ver- 
dict of  the  Jury,  and  rendition  of  the  Judg- 
ment, to  permit  the  filing  of  the  affidavit,  and- 
set  aside  the  judgment,  and  then  re-enter  the- 
order  remitting  the  amount  shown  by  the 
affidavit  to  be  usury.  It  Is  contended  that 
the  court  erred  in  refusing  to  allow  appel- 
lant McAtee  to  file  the  amended  answer 
February  17,  18W,  and  that  the  court  erred. 
In  striking  from  the  files  the  amended  an- 
swer filed  on  a  rule  day,— 28th  of  May,  1894; 
and  also  complains  of  a  similar  order  re- 
garding the  amended  answer  filed  on  a  rule- 
day,--September  21,  1894.  These  orders,  as- 
before  shown,  were  made  in  October,  1895. 
It  is  also  insisted  that  the  motion  to  refile 
these  answers  should  have  been  sustained. 
The  power  of  the  court  to  strike  these  an» 
Bwers  from  the  filM  at  the  time  the  ordera- 
were  made  Is  also  questioned.  Appellants- 
further  contend  that,  as  no  written  protest 
of  any  kind  of  said  bill  was  made  until  tbe- 
day  next  after  its  maturity,  the  protest  filed' 
with  the  petition  is.  in  no  event,  valid,  and 
is  not  sufficient,  even  if  noUce  had  been  giv- 
en, to  charge  the  drawer  and  indorser.  Nu- 
merous errors  are  complained  of  as  to  the- 
admisslon  and  rejection  of  evidence,  and  it 
Is  earnestly  Insisted  that  the  court  erred  In 
refusing  the  Instructions  offered  by  appel- 
lants, and  In  giving  those  that  were  given. 

The  Instructions  offered  appellants  are 
as  follows:  **<1)  Although  the  Jury  may  b^ 
lleve  from  the  evidence  that  defendant  actn< 
ally  discounted  the  bill  sued  on  to  idaln- 
tlff  bank,  and  got  credit  by  the  proceeds,  yet. 
If  they  shall  also  believe  that  b^ore  and  mi 
the  time  It  ffid  so  W.  H.  Moore,  cashier  of 
plaintiff  bank,  knew  that  the  bill  had  been* 
drawn  by  J.  P.  Moreland  and  Indorsed  by 
T.  W.  McAtee  under  an  agreemoit  between- 
than  and  Walden  it  was  to  be  used  In  re- 
newal of  the  balance  of  a  bill  for  $1,600  at 
the  First  National  BaiA  of  Owensboro,  on* 
which  said  Bloreland  and  McAtee  were  al- 
ready bound  as  drawer  and  indorser,  respec- 
tively, for  said  Walden,  then  the  plalntUT  was 
not  an  Innocent  purchaser  cd  said  bill,  and) 
the  Jury  should  find  for  defendants  J.  F. 
Moreland  and  T.  W.  McAtee.  Refused.  (2)< 
Although  tJie  Jury  may  believe  from  the  evl>- 
dence  that  plaintiff  actually  discounted  the- 
biU  sued  on.  and  that  Walden  was  duly  cred- 
ited with  the  proceeds  thereof,  yet.  If  they 
shall  also  believe  that  It  discounted  said  pa- 
per without  the  request  and  against  the  con- 
s^t  of  Walden,  then  they  should  find  for 
the  defendants,  although  they  may  believe 
that  plaintiff  bank  had  no  knowledge  or  aor 
tice  of  the  purpose  for  which  the  said  bill  was 
made.  Refused.  CB)  If  the  Jury  bdleve- 
trom  the  evidence  that  W.  H.  Moore,  cash- 
ier of  plaintiff,  knew,  or  had  notice,  before- 
he  discounted  the  bill  (if  he  did  discount  lt>t 
tiiat  K  had  been  drawn  and  Indorsed  by  J.  P: 
Moreland  and  T.  W.  McAtee  under,  an  agree- 
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ment  bet^reen  them  and  Walden  that  the 
paper  was  to  be  used,  as  supposed  In  the  first 
instruction,  In  renewing  a  balance  of  a  91,600 
bin  at  the  First  National  Bank,  plaintiff  Is 
bound  by  the  knowledge  or  notice  of  Its  caah- 
ier,  Moore,  and  the  Jury  In  that  case  should 
find  for  defendants  MordUind  and  McAtee. 
Refused."  Thereupon  the  defendants  moT- 
ed  the  court  to  glre  the  four  lostructloDS  to 
paper  marked  "X.  Y.  Z.,"  and,  the  court  be- 
ing advised,  refused  to  give  such  Instmctlone, 
or  either  of  them,  to  which  defendants  ex- 
cepted. Said  Instructions  are  as  follows: 
"(1)  If  the  jury  believe  from  the  evidence 
that  the  bill  In  suit  was  drawn  by  J.  P. 
Moreland  and  indorsed  by  T.  W.  McAtee,  for 
a  specific  purpose,  and  that  the  plaintiff 
bank,  throngh  Its  then  cashier,  W.  H.  Moore, 
knew  this  fact,  or  that  the  clrcnuMtancea  at 
the  thne  It  procured  It,  or  got  poseestion  of  It, 
were  such  as  to  excite  the  suspicion  of  a  pru- 
dent and  careful  man  about  to  recelre  a 
note  or  bill  to  render  inquiry  necessary,  and 
if  tbe  plaintiff  failed  to  make  such  Inquiry, 
and  upon  such  Inquiry  could  have  ascertained 
said  fact,  and  the  means  of  ascertaining  were 
reasonable  to  It,  It  was  gnilty  of  n^ligence, 
and  the  jury  should  find  for  the  defendants 
J.  P.  Morelnnd's  administrator  and  T.  W. 
McAtee.  And  If  the  said  paper  was  know- 
ingly diverted  by  said  bank  through  Its  then 
cashier,  W.  H.  Moore,  from  the  purpose  for 
which  it  was  given,  without  the  knowledge, 
consent,  or  acquiescence  of  S.  Y.  Walden, 
they  should  and  for  the  said  Walden.  Re* 
fused.  (2)  If  the  Jury  believe  from  tbe  evi- 
dence that  the  bill  In  suit  was  discounted  by 
the  plaintiff  bank,  and  the  proceeds  arising 
from  the  discount  were  credited  on  paper 
held  by  said  bank  against  S.  V.  Walden,  or 
vpon  which  Moreland  and  McAtee  were  not 
bound,  and  that  said  paper  was  given  for  a 
specific  purpose,  different  from  that  made 
nee  of  It  by  the  plaintiff  bank,  and  the  me 
of  ft:  by  the  plolutlff  bank  was  without  the 
knowledge  or  consent  of  Mordand  or  Mc- 
Atee, they  must  find  for  the  defendants 
Moreland's  administrator  and  UcAtee.  Re- 
fused. (?)  If  the  jury  believe  from  the  evi- 
dence that  the  plaintiff  bank,  through  its 
then  cashier,  W.  H.  Moore,  knew  that  the 
bin  in  suit  was  given  for  tbe  purpose  of  re- 
newing It— the  $1,600  bill  in  th^  Ftist  Na- 
tional Bank— 40  the  extent  of  (1,000,  or  the 
eirenmatances  were  such  as  to  raise  the  sus- 
picion of  a  prudent  and  careful  man  about  to 
receive  a  bill  so  as  to  render  Inqnlry  on  his 
part  necessary,  and  the  plaintiff  failed  to 
make  such  inquiry  through  its  said  cashier, 
or  any  other  officer,  they  ought  to  find  for 
the  defendants  Moreland's  admlnistmtor 
an4  McAtee.  Refused.  (4)  If  the  Jury  be- 
lieve from  the  evidence  that  tbe  plaintiff 
bank  purchased  the  bill  In  suit  In  good  faith, 
and  did  not  knowingly  divert  It  from  the  pnr- 
pose  for  which  It  was  given,  and  the  eircnm- 
staacea  were  such  as  not  to  talee  a  susplclOB 
•0  as  to  place  It  upon  inquii|r,  aa  in  tlM  t>- 


atruvikma  above  given,  they  can  find  for  the 
plaintiff  only  the  amount  actually  paid  toe 
such  krill.  Refused."  Thereupon  the  defend- 
ants moved  the  court  to  Instruct  the  Jury 
as  In  paper  marked  "T.  W.  M.,"  and  the 
court,  being  advised,  refused  to  give  said  In- 
stmction.  Said  instruction  reads  as  follows: 
'T.  W.  M.  On  motkin  of  defendants  J.  P. 
Mordand'B  administrator  and  T.  W.  McAtee, 
the  court  Instructs  the  Jury  that,  if  they  be- 
lieve from  the  evidence  that  the  bill  in  suit 
was  drawn  by  Moreland  and  Indorsed  by 
McAtee  for  the  purpose  of  renewing  the 
$1,000  blU  m  the  First  Natkmal  Bank  to  tbe 
extent  of  $1,000,  and  that  the  plaintiff  bsjik. 
through  Its  then  cashier,  W.  H.  Moore,  knew 
this  fact  at  the  time  it  is  claimed  tliat  it  was 
discounted  In  said  bank,  or  :)revloD8  tliereto. 
or  the  circumstances  were  such  aa  to  raise 
a  suspicion  so  as  to  render  inquiry  neces- 
sary, and  the  said  bank  carelessly  and  in 
bad  faith  refused  to  make  such  inquiry,  and 
for  the  fraudulent  purpose  of  cheating  More- 
land  as  drawer  and  McAtee  as  Indorser,  and 
to  appropriate  the  proceeds  arising  from  the 
bill  In  snit  to  paper  held  by  it  against  S.  V. 
Walden,  they  should  find  for  tbe  defendants 
Moreland's  administrator  and  X.  W.  Uc- 
Atee. Refused." 

The  instructions  given  are  as  foUowa;  "Ihe 
court,  on  its  own  motion,  instructs  the  Jury 
as  in  paper  marked  'tio.  1.'  to  each  of  which 
the  defendants  and  plaintiff  then  and  then- 
excepted.  (1)  The  court  instructs  the  Jury 
that,  if  they  believe  from  tbe  evidence  that 
plaintiff,  in  due  course  of  Its  business,  and  for 
value,  acquired  or  became  the  owner  of  the 
bill  of  exchange  sued  on  in  this  action  before 
the  same  was  due,  and  that  W.  H.  Moore,  a 
notary  public  In  and  for  Daviess  county,  Ky.. 
on  tbe  12th  day  at  July,  1802,  on  the  day 
when  said  bill  became  due,  at  the  instance  uC 
plaintiff,  presented  tbe  same  at  the  First  Na- 
tional Bank  of  Owensboro,  where  tbe  same 
was  made  payable,  during  the  business  hours 
of  said  day,  and  demanded  payment  of  tbe 
person  or  officer  In  charge  of  said  bank,  who 
refused  to  pay  same,  and  timt  on  said  day 
said  Moore,  as  notary  public,  protested  said 
htU  for  nonpayment,  and  on  said  day  deposit- 
ed a  notice  in  the  post  c^ce  at  Owensboro. 
addressed  to  J.  P.  Mweland,  Owensboro,  Ky.. 
and  one  addressed  to  E.  P.  Taykw.  trustee  of 
J.  P.  Moreland,  Powm,  Ky.,  and  soch  post 
ofltoes  were  tbe  offices  where  the  said  Mere- 
land  and  Taylor  oemmonly  received  thejr 
mall,  and  delivered  a  notice  to  T.  W.  McAtee. 
which  notices  hiformed  the  said  parties  of  tbe 
dishonor  of  said  bill  by  neiqmyuent,  and  that 
they  would  be  looked  to  for  payment,  they 
should  find  for  plaintiff  the  amount  of  said 
bill,  vrith  interest  from  the  time  same  was  due 
at  6  per  cent  per  annum  till  paid,  and  $2.24 
protest  fee.  unless  as  herdUiaftn-  Instrucietl. 
(2)  The  court  htBtracta  tbe  Jury  that  the  cer- 
tificate o£  protMt  of  a  notary  public  under  tbe 
seal  of  Us  office  la,  by  the  law  of  tlila  state, 
prims  lade  cridancB  el  tbe  tratb  of  Ike  tacts 
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tlwrelii  redted,  and  that  they  occurred  as 
ft&ted.  Bot,  If  the  Jury  believe  from  the  evi- 
dence that  the  name  of  the  Citizens*  Savings 
Bink  was  Inserted  hy  mistake  In  the  certifi- 
cate In  this  case,  when  It  was  Intended  and 
slwold  have  been  the  Flrat  National  Bank  of 
Owenaboro,  and  that  the  demand  of  payment 
of  said  bill  was  In  fact  made  at  said  First  Na- 
ttooal  Bank,  they  should  so  find  on  this  sub- 
ject for  ptalntUT.  (3)  The  court  further  In- 
itmcta  the  Jury  that,  if  they  believe  from 
Ibe  evidence  that  the  bill  of  exchange  in  suit 
na  made  1^  defendants  Moreland  and  Mc- 
Atee  88  accommodation  drawer  and  indorser 
for  Walden,  and  by  agreement  between  them 
and  a.  V.  WaldCT,  and  by  agreement  between 
Btid  Walden  and  F.  T.  Watklns,  cashier  of 
the  Flrat  National  Bank  of  Owensboro,  Ey., 
for  the  purpose  of  mewing  $1,000  of  a  bin 
Id  said  First  National  Bank  for  $1,600,  on 
wblcta  the  said  Moreland  and  McAtee  were 
drawer  and  indorser,  and  that,  after  being 
signed  and  made  as  aforesaid,  said  bill  was 
t&ken  by  said  Walden  to  the  plaintiff  bank 
and  to  W.  H.  Moore,  in  order  to  have  him  can- 
ed certain  Insurance  policies  on  the  life  of 
ttM  Walden  to  procure  $600  to  pay  to  the 
said  First  National  Bank  of  Owensboro,  and 
Walden  informed  the  said  Moore  of  the  agree- 
Bient  between  said  Moreland  and  McAtee  and 
said  bank  and  himself,  and  showed  him  said 
11.000  bOI,  and  the  said  Moore  took  and  re- 
tained and  dlsconnted  said  bUl,  and  wrong- 
ftiQy  appropriated  said  bill  to  the  use  of  plain- 
tiff, or  placed  it  to  Walden's  credit,  against 
the  win  and  coi»ent  of  said  Walden,  More- 
land,  and  McAtee,  and  refused  to  surrender 
It,  slthongh  demanded  of  him,  they  should 
find  for  defendants.  (4)  The  court  farther 
lostmcts  the  Jury  that,  If  they  believe  from 
tlte  evidence  that  W.  H.  Moore,  ca^er  of 
pbtatfir  bank,  wrongfully  procured  posses- 
il«  of  said  MU.  with  notice  and  knowledge 
of  an  agreement  between  Waldea  and  tbe 
Riit  Natkmal  Bank  as  aforesaid,  and  with 
kaowledge  tliat  Mordand  and  McAtee  were 
aecommodfttlou  drawer  and  Indorser  thereon, 
tnd  had  become  such  for  tbe  purpose  of  re- 
newing the  $1,000  bUl  in  the  First  National 
Bank  of  Owensboro  to  the  extent  of  $1,000, 
tb^  gbonld  find  for  defendants.  (C)  Hie 
envt  farther  tnstmcta  the  Jury  that,  although 
they  believe  from  the  evidence  that  the  bUl 
■ud  on  was  drawn  by  J.  P.  Moreland,  and 
indorsed  by  T.  W.  McAtee  for  the  accommo- 
tetlMi  of  S.  y.  Walden,  with  the  understand- 
Ibs  and  agreement  between  them  and  Walden 
that  tbe  tame  was  to  be  discounted  at  the 
Pint  National  Bank  of  Owensboro,  or  to  be 
nkeo  by  said  bank  In  renewal  of  $1,000  of  a 
il/M  bDl  Mt  which  they  -wen  traund  for  said 
WiUea  In  said  First  National  Bank,  philntUf 
baa  tbe  right  to  said  bill,  and  its  rights  are 
Mt  iffected  by  neb  facts,  unless  th^  believe, 
fnm  tbe  evidence,  plaintiff,  or  its  cashier, 
M  noUce  of  said  agreement  at  the  time  of 
diKoanttaig  It,  and  dlseoimted  It  and  the  UU 
*u  apidied  as  payment  on  pre-existing  debtr 
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of  said  Walden  to  plaintiff;  in  which  event 
they  should  find  for  defendants." 

Counsel  for  appellants  ably  and  at  great 
length  argue  In  support  of  their  contentions, 
while  counsel  for  appellee  In  like  manner 
combat  tbe  arguments  and  contentions  of 
appellants.  The  exceptions  and  objections 
to  the  admission  and  rejection  of  testimony 
In  this  case  are  so  numerous  that  it  Is  im- 
practicable to  notice  tbe  same  in  detail.  A 
number  of  the  errors  {If  such  they  were) 
complained  of  were  immaterial,  and  will 
probably  not  occur  again.  Tbe  entries  on 
the  books  of  the  bank  can  only  be  proven 
by  tbe  party  making  the  entries,  or,  In  case 
of  the  death  or  absconding  of  the  party  mak- 
ing them,  by  some  one  acquainted  with  the 
handwriting  of  the  party  making  the  en- 
triea;  and  all  testimony  otherwise  admitted 
by  the  court  was  erroneously  admitted.  It 
may  be  further  said  that  tbe  entry  on  the 
teller's  blotter  could  only  be  proven  by  the 
party  making  the  entry,  unless  the  party 
making  same  has  died  or  absconded;  and  no 
evidence  except  in  accordance  with  the  fore- 
going should  have  been  admitted.  The  wit- 
ness should  have  been  allowed  to  state  the 
amount  of  appellant  Walden's  Indebtedness 
to  the  Citizens'  Savings  Bank,  June  16,  1882, 
and  also  that  J.  P.  Moreland  was  drawer 
upon  other  bills  for  Walden  on  the  16th  of 
June,  1892,  and  also  should  have  been  al- 
lowed to  state  whether  or  not  W.  H.  Moore, 
cashier  of  plaintiff  bank,  on  the  16th  day  of 
May,  1802.  and  before  that  date,  was  a  life 
Insurance  agent  The  witness  should  have 
been  allowed  to  state  whether  Walden  bad 
other  paper  In  bank  at  the  date  of  the  re- 
spective credits  to  it— June  4,  1802,  and 
June  18, 1892,— and.  If  so,  to  give  the  date  of 
each  paper,  the  drawer  and  Indorser  thereon, 
and  what  credits  appeared  thereon,  and  the 
date  of  each  credit  and  when  these  bills 
matured.  Tbe  conversation  between  W.  H. 
Moore  and  Harris,  Jr.,  was  not  competent 
and  should  have  been  excluded.  The  con< 
versatlon  detailed  by  W.  H.  Moore  with  A. 
M.  C.  Simmons  should  not  have  been  admit- 
ted. If  Isaac  N.  Parrlsh  knew  the  form  of 
notice  that  Moore  sent  (if  any  be  sent)  to 
Moreland  and  McAtee,  it  would  have  been 
proper  to  have  let  him  so  state,  but  it  was 
not  competent  to  let  him  state  the  form 
of  notice  used  by  Moore  at  the  time  of  the 
protest.  Unless  the  witness  knew  that  the 
receipts  were  executed  by  the  proper  officer, 
they  should  not  have  been  read  to  the  Jury. 
The  defendants  should  have  been  allowed  to 
prove  that  at  the  time  of  the  alleged  dis- 
counting of  the  bill  Walden  was  largely  In- 
debted to  the  plaintiff  bank.  The  witness 
should  have  been  allowed  to  answer  the 
fourth  question  on  page  186  of  the  record. 
The  witness  should  have  been  allowed  to  an- 
swer the  fourth  question  on  page  194,  as  to 
the  signature  to  the  notarial  certificate.  The 
witness  should  have  been  allowed  to  auwer 
the  fifth  question  on  page  201.  Jpie  last 
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qnestlon  on  page  208  should  have  been  al- 
lowed to  be  answered,  and  M  should  ques- 
tion 1  on  page  209.  The  fifth  question  on 
{Mige  214  ahould  have  been  answered,  and 
second  question  on  page  216  should  bare 
bees  answered.  Question  1  on  page  216 
should  have  been  permitted  to  be  answered. 
The  motion  of  defendants  to  exclude  from 
the  jury  all  the  evidence  in  regard  to  the 
payment  of  the  f 1,600  blU  due  the  First  Na- 
tional Bank  should  hare  been  sustained. 
The  third  question  on  page  211,  McAtee 
should  have  been  allowed  to  answer,  as  to  what 
the  purpose  of  Indorsing  the  bill  was.  The 
fourth  questloa  on  page  244  should  have 
been  answered,  and  so  should  hare  que8tl<»i 
6  on  same  page.  Questkm  1  on  page  246,  as 
to  the  Inquiry  by  Mc^tee  of  Uoore  concerh- 
Ing  this  bill,  or  any  other  pajf&c  on  which 
he  was  bound  at  that  bank,  should  have 
been  answered.  The  luq^lanta  aliould  have 
been  allowed  to  prove  whether  or  not  the 
cashier,  W.  U.  Moore,  was  a  stockholder  In 
plaintiff  bank. 

As  to  the  contention  of  anieUants  In  re< 
gard  to  the  setting  aside  the  judgment,  and 
allowing  the  affidavit  and  remittitur  to  be 
filed,  and  then  reentering  the  judgment,  it 
Is  sufficient  to  say  that  upon  the  return  oC 
this  case  the  defendants  will  be  oitltled  to 
litigate  the  question  of  Interest  oOseta,  uid 
discount.  It  Is  therefore  unnecessary  to  de- 
termine as  to  the  legality  or  propriety  of  the 
ordors  complained  of. 

As  to  the  actions  of  the  oonrt  In  reusing 
to  allow  the  amended  answers  tendered  by 
McAtee  to  be  filed.  It  may  be  that  there  was 
no  abuse  of  discretion  In  refu^ng  to  allow 
same  to  be  filed  at  the  time  they  were  first 
offwed,  but,  inasmuch  as  the  Jury  faUed  to 
agree,  and  the  cause  was  continued,  the 
three  amended  answws  ffied  at  rule  days  im 
May  28,  ISM,  September  24,  1884,  and  July 
22, 1885,  shoidd  not  have  bem  stricken  from 
tba  filoB,  but  allowed  to  remain;  and  the 
court  also  wred  In  refusing  the  motion  of  de- 
fendants to  reflle  these  amended  answers. 

The  first,  second,  and  third  Instructions 
asked  by  defendants  should  have  been  giv- 
en. Instruction  No.  8  given  by  the  court 
was  erroneous  In  this:  tiiat,  In  ordor  to  ex- 
onerate the  defmdantB  Moreland  and  Mo 
AtM^  the  jury  were  required  to  believe  that 
there  was  an  agreement  with  P.  T.  Watldns, 
cashier  of  the  First  National  Bank  of  Owens- 
boro,  to  the  effect  that  said  bill  was  to  be 
used  In  renewal  of  a  part  of  the  f 1,000  note 
on  which  said  Moreland  and  McAtee  were 
drawer  and  Indorser.  If  Moreland  and  Mc- 
Atee became  the  drawer  and  Indorser  for 
the  accommodation  alone  of  Walden  under 
an  agreement  between  them  that  the  bill 
was  to  be  used  for  the  purpose  of  renewing 
In  part  the  |1,600  blU  due  to  the  First  Nar 
tional  Bank  of  Owensboro,  and  that  fact  was 
made  known  to  Moore,  the  cashier  of  plain- 
tiff bank,  before  he  discounted  the  bill  (if 
he  did  discount  IQ,  Moreland  and  McAtee 


are  not  liable  to  plaintiff  for  the  amo 
thereof,  and  It  is  of  no  Importance  whet 
Watklns,  cashier  of  the  First  National  Bs 
was  a  party  to  said  agreement  or  not 
Btmctlon  4  is  erroneous  for  the  same  reai 
—that  It  makes  the  exoneration  of  the 
fendants  depend  upon  an  agreement  v 
the  First  National  Bank.  For  the  UTors 
dicated,  the  Judgment  appealed  from  la 
versed,  and  the  cause  remanded,  with  dl 
tions  to  award  the  apptiOants  a  new  ti 
and  for  proceedings  consistent  herewith. 


HENBY  V.  STATB. 
OBuprane  Omirt  of  Arkansas.   Dec.  18,  18 

Ihtozioatiho  Liquors— Pl&ci  or  Salb. 

KrUence  that  a  distiUer  shipped  hqoor 
man  in  Missoori  Is  no  eridence  that  the  sali 
the  liquor  was  made  at  the  place  from  whic 
was  imipped. 

Appeal  from  circuit  court,  Howard  com 
WilL  P.  Feazell,  Judge. 

Dave  Henry  was  convicted  of  a  violai 
of  the  liquor  law,  and  he  appeals.  B»v&n 

Jaa.  D.  Shaver,  for  awoUant  Bl  B.  K 
worthy,  Atty.  Qen.,  for  the  Stat& 

BUNN,  a  3.  The  appellant,  Dave  Hei 
was  Indicted,  at  the  February  t^m,  1887, 
the  Howard  drcuK  court,  for  the  crime 
violating  the  Uqu«  laws;  and,  omitting 
merely  formal  parts,  the  lodletment  readi 
follows:  'The  grand  jury  of  Hovnrd  co 
ty.  In  the  name  of  and  by  the  authority 
the  state  of  Arkansas,  accuse  Dave  He 
of  the  crime  of  violating  the  liquor  law,  e 
mitted  as  follows,  to  wit:  The  said  D 
Hmuy,  in  the  county  and  state  aforesaid, 
the  13th  day  of  July,  A.  D.  1886;  did  nnli 
fully  sdl  ardent,  vinous,  malt»  fwmeni 
splrltDons,  and  intracicatlng  Uqoon,  with 
having  obtained  a.  license  from  the  cou 
court  of  the  county  aforesaid  authorli 
much  sale,"  The  evidence  on  the  part  of 
state  was  to  the  effect  that  the  defend 
was  the  owner  and  operator  of  a  distill 
located  about  three-fourths  of  a  mile  t\ 
NaahviUe,  In  Howard  county;  that  in 
town  of  Nashville  was  located  Oentral  i 
lege,  an  histltutkm  of  learning,  within 
miles  of  which  the  sale  of  Uqoor  Is  pro) 
Ited  by  special  act  of  the  general  assem 
approved  March  10, 188i;  that  in  Febra 
1886,  one  quart  of  whisky  was  aold  to  sta 
witness,  sutte  <me  to  the  pnrdbasw 
known,  and  who  the  Jury  might  or  might 
have  found  was  one  of  the  perstms  atga 
about  the  distillery;  and  that  the  sale,  m 
the  circumstances,  may  or  may  not  b 
been  such  as  the  defendant  was  In  si 
way  connected  with  or  reQMuslble  for.  i 
further,  the  evidence  shows  that  the  deft 
ant,  at  times  during  the  year  1886,  ship 
whisky  by  rail  from  the  d^iot  of  the  Art 
sas  &  Louisiana  Ballway,  at  NaafavUla 
persons  In  Texarkana  and  other  polnti 
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Texas,  and  also  to  one  Little,  In  the  state  of 
Missouri;  and  tlie  defendant,  as  a  witness, 
said  be  snppiwed  the  depot  at  NashTlUe  was 
within  Howard  county.  On  the  part  of  the 
defense,  the  evidence  diows  that  defendanlfs 
dlstmery  was  a  government  registered  dls- 
tlllerr,  ftnd  that  all  the  liquor  he  nuuu- 
factured  he  was  required  to  deposit  at  once 
In  the  bonded  warehouse,  and  was  not  per- 
mitted to  sell  taaj  except  upon  withdrawal 
permits  and  the  payment  thereon  of  the  fed- 
eral license,  and  was  not  permitted  to  have 
the  key  of  the  warehouse,  but  the  federal 
o&cet  kept  it;  and  there  was  evidence  show- 
ing that  the  defendant  had  observed  the  re- 
quirements ot  the  federal  law. 

The  cour^  over  the  objections  of  the  de- 
fendant, gave  two  Instructions  asked  by  the 
state,  and  also  gave  two  asked  the  de- 
fendant, about  which  two  given  at  the  In- 
■tsnce  at  the  defendant  there  Is  no  contro- 
versy. The  second  Instructlfm  given  for  the 
plalntur  Is  as  foUows,  to  wit:  **If  the  jury 
brieve  from  the  evidence,  beyond  a  reason- 
able doubt*  that  the  defendant  within 
twelve  mmths  before  the  finding  ct  the  In- 
dictment, did  sen  whisky  to  Little  In  Mis- 
souri, and  d^ver  the  whisky  on  the  train  at 
NashvUle,  to  be  shipped  to  the  said  Llttte, 
this  would  be  a  sale  to  Uttle  at  Nashville, 
and  he  would  be  guilty,  provided  they  find 
the  depot  Is  In  Howard  county,  and  within 
ten  miles  of  Central  College."  In  the  first 
place,  there  was  no  evidence  upon  which  to 
base  this  Instruction;  tov  while  the  evidence 
showed  that  defendant  had  shli^ed  whisky 
from  NashvUle  to  Little,  In  Missouri,  there  is 
none  that  he  woMl  whisky  to  Little,  and 
shli^ed  to  him  In  .pursnauce  of  such  sale. 
In  the  next  place,  there  does  not  appear  any 
order  for  the  purchase  of  the  whisky  from 
Little  to  the  defendant;  and,  If  the  shipment 
was  made  as  part  of  a  sale,  there-  Is  nothing 
to  show  us  whether  the  carrier  was  the 
agent  of  the  seller  or  the  purchaser  In  carry- 
ing and  delivering  the  whisky.  Little  may 
have  been  a  mere  agent  of  defendant,  and 
not  a  purchaser  at  all,  for  anything  that  ap- 
pears In  evidence  to  the  contrary.  The  giv- 
ing of  said  second  Instmctton  on  the  part  of 
the  plaintiff  was  error;  and,  as  we  cannot 
see  what  Influence  It  had  on  the  Jury  in  ar- 
riving at  their  verdict,  the  error  is  a  re- 
versible one.  Judgment  reversed,  and  cause 
remanded  for  a  new  triaL 


HEmtY  V.  STATS. 
(Sivreme  Court  of  Arkanias.   Dec.  18,  1807.) 
IimaiCATiHa  Lkjcobi— Sdftioiexot  or  Evidbxos 

— iNaTHOOTlONB. 

L  Proof  of  a  sale  of  liquor  ie  not  sufBcient  to 
sopport  a  verdict  of  goilty,  where  there  U  no  evi- 
dence connecting  the  defendant  with  it. 

2.  An  instrocflon  which  attaches  importance  to 
particnlar  facts  is  error. 

,^Q>eal  from  circuit  court,  Howa^  oonnly; 
WIIL  P.  BteaeU.  Jndgib 


Dave  Heniy  was  convicted  of  a  vktlatku  of 

the  liquor  law,  and  he  appeals.  Reversed. 

Jaa.  D.  Shaver,  for  a]M>ellant  B.  B.  Kins- 
worthy.  Atty.  Oen.,  for  the  Statek 

BATTLE,  J.  Dave  Henry  was  indicted  fbr, 
and  convicted  of,  soling  ligoor  without  license. 
A  sale  of  liquor  was  proved,  but  there  was  no 
evidence  adduced  tending  to  prove  that  Henry 
participated  to  It,  or  was  connected  with  it,  or 
was  interested  in  it,  In  any  manner  what 
evor,  and  he  was,  consequently,  unlawfully 
convicted. 

An  Instruction  given  the  court  to  the  Jury 
Is  objected  to  because  of  the  Importance  It  at- 
taches to  particular  facts.  As  the  cause  win 
be  remanded,  It  Is  sufficient  to  say.  upon  this 
point,  that  the  court  In  Its  InstmctlonB,  should 
not  assume  facts  to  he  true  (Polk  v.  State,  36 
Ark.  117,  and  Jones  v.  State,  50  Ark.  417,  27 
S.  W.  601);  should  avoid  telUng  the  jufy 
"what  degree  of  Importance  should  be  attach- 
ed to  a  particular  Idnd  of  evidence,  or  to  the 
absence  of  It"  (Folk  v.  State,  45  Ark.  165,  and 
Hallway  Co.  v.  Lyman,  67  Ark.  612,  22  S.  W. 
170);  and  should  not  "point  out  what  Infer- 
ences may  or  should  be  drawn  from  particular 
facts  hi  proof'  ^talcy  v.  State,  49  Ark.  147,  4 
S.  W.  746;  Blng  v.  State,  62  Ark.  233.  12  S. 
W.  669;  Beed  v.  State,  64  Ark.  621,  16  S.  W. 
819;  and  Bhinkenship  v.  State,  66  Ark.  244. 18 
8.  W.  64);  "and  the  Judge  should  not  express 
or  Intimate  an  opinion  as  to  the  credibility  of  a 
witness,  or  as  to  controverted  facts,  toe  the 
Jury  are  the  sole  Judges  of  fact  and  the  credi- 
bility of  witnesses,  and  the  constltntloo 
pressly  proIUblts  him  from  charging  them  as 
to  the  facts"  (Sharp  v.  State,  61  Ark.  147,  10 
S.  W.  228;  Stephens  v.  Oppenhehner,  45  Ark. 
4012). 

The  Judgment  of  the  circuit  court  Is  set  aside 
because  the  verdict  of  the  Jury  waa  not  sus- 
tained tgr  any  evidence,  and  the  cause  It  re- 
manded tbr  a  new  triaL 


BUBNS  et  aL  V.  ISOMPSON. 
(Supreme  Court  of  Arkansas.    Dec.  11,  188T.) 

8OBOOL  DlBTBICT  — USBTtNO  or  DiBIOTDRS  —  NO- 
TIOB. 

In  an  actlou  to  recover  for  snrvlce  rendered 
a  school  district  pursuant  to  an  egreenient  with 
two  ift  the  three  directors,  where  it  was  shown 
that  notice  of  the  meeting  at  which  the  agree- 
ment was  made  waa  not  given  in  writing,  stating 
the  time,  place,  and  pnrpose  of  the  meeting,  the 
meeting  was  not  a  corporate  meeting:  and  die 
nmtiact,  as  executed,  was  Invalid  so  far  as  the 
corporaoon  is  concerned. 
Bnnn,  O.  J.,  dissenttag. 

Appeal  from  circuit  court,  Johnson  coun^ 
ty;  Jeremiah  G.  Wallace,  Judge. 

Action  by  J.  H  Thompson,  as  next  friend 
of  R.  B.  Thompson,  against  Sam  J.  Bums, 
Sam  Boblns,  and  Thomas  Brown,  as  direct- 
ors of  school  district  No.  41  of  the  county  ot 
Johnson.     Ftom  a  Judgment  In  favor  oC 
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plalntlfr,  defendants  appeal.  Rerened  and 
dLsmlflsed. 

This  Is  an  appeal  from  a  Judgment  for  968.- 
50,  against  school  district  No.  41  of  the  coun- 
ty of  Johnson,  In  favor  of  the  appdlee,  for 
serrlces  rendered  by  appellee  In  teaching  a 
aammer  school  of  two  months'  duration,  un- 
der a  contract  therefor  made  hy  two  of  the 
three  school  directors  of  said  district,  at  a 
called  meeting  <tf  the  board  of  school  direct- 
ors ot  said  district,  one  of  the  three  direct- 
ors composing  the  board  being  absent  from 
the  meeting.  Theerldenceln  the  case  tends  to 
show,  on  the  one  hand,  that  the  absent  direct- 
or Brown  was,  on  the  day  before  the  meet* 
Ing,  nottfled,  verbally,  of  the  time,  the  place, 
and  the  purpose  of  the  meeting,  while 
Brown,  the  member  of  the  board  who  did 
not  attend  the  meeting,  testifies  that  he  was 
not  notified  of  the  meeting. 

B.  B.  Klnswortby.  Atty.  Gen.,  for  appel- 
lants.  Jordan  B.  Cravens,  fOr  aiq;>dlee. 

HUGHES,  J.  (after  stating  the  facts).  The 
question  to  be  decided  in  this  case  Is:  "Was 
the  meeting  a  lawful  meeting  of  the  board 
of  w^ool  directors  of  district  41?"  "Was 
the  notice  of  the  meeting  snfllcientT"  The 
school  directors  could  act  only  as  a  board, 
and  could  not  bind  the  district  by  their  ac- 
tion as  Individuals.  School  Dist  v.  Beniwtt, 
52  Ark.  511,  18  8.  W.  132.  It  Is  undoubted- 
ly true  that  tb»  corporate  authority  must  be 
exercised  by  the  ptftpet  body.  "The  mem- 
bers  of  the  board  of  directors  of  a  common 
school  district  are  not  only  not  the  munici- 
pal corporation,  but  are  not  even  a  coipwa- 
tlon."  The  "affalra  of  a  corporation  must 
be  transacted  at  a  corporate  meeting."  1 
Dill.  Mun.  Corp.  (4th  Ed.)  H  208,  274.  There 
is  no  question  that  notice  of  the  time  and 
place  of  a  called  meeting  must  be  given,  if 
practicable,  to  every  member  who  has  a 
right  to  vote.  1  Dm.  Mun.  Corp.  |  263; 
School  Dlst  T.  Bennett.  B2  Ark.  611,  13  S. 
W.  132.  "All  corporators  are  presumed  to 
know  of  the  days  appointed  by  the  charter, 
usage,  or  by-laws  for  the  transaction  of  par- 
ticular business,  and  hence  no  notice  of  such 
meeting  for  the  Izansactlon  of  such  busi- 
ness Is  necessary,  or  for  the  transaction  of 
the  mere  ordinary  affairs  of  the  corpora- 
tion on  such  days;  yet,  if  It  la  intended  to 
proceed  to  any  other  act  of  Importance,  a 
notice  Is  neCMsary,  the  same  as  at  any  other 
time.**  1  DIU.  Mun.  Ciorp.  «  262.  U  the 
charter  or  the  statute  provides  a  method 
by  which  the  notice  sliall  be  served.  Its  provi- 
sions must  be  strictly  obeyed.  1  Dill.  Hun. 
Corp.  H  2(St,  268.  By  the  English  municipal 
corporation  act,  "due  notice  of  the  time  and 
place  of  a  corpormto  meeting  Is,  by  the  Bng^ 
llsh  law,  essential  to  Its  validity,  or  its  pow- 
er to  do  any  act,  which  shall  bind  the  cor- 
poration" (1  DIU.  Hun.  Corp.  I  262);  and 
the  "subject  of  meetings,  stated  and  special, 

^  the  notice  and  summons  required,  are 


made  matters  of  express  regulation"  (Id. 
265).  So,  many  ctf  the  Amaican  states  ha. 
regulated  by  statute  the  manner  of  gtvii 
notice,  and  It  Is  generally  required,  it  seem 
by  these  statutes  that  the  notice  must  1 
In  writing,  and  the  courts  in  this  counti 
seem  generally,  so  far  as  we  know,  to  hai 
followed,  in  this  behalf,  the  rules  adopted 
England.  1  DIU.  Mun.  Corp.  {  262.  Oi 
statute  is  sUent  upon  the  question  whetb< 
a  notice  of  the  called  meeting  of  a  mnnldp 
corporation  shaU  be  in  writing.  But  we  ai 
of  the  opinion  that,  when  an  official  notii 
Is  required  to  be  given  of  such  a  meeting. 
Is  contemplated  that  It  BhaU  be  In  writiii] 
and  that  It  shall  state  the  time,  place,  an 
purpose  of  Qke  meeting.  The  notice  of  tt 
meeting  at  which  the  «mtract  aued  upon  j 
this  case  was  made  was  not  so  given,  ax 
the  meeting  was  tbereftwe  not  a  corponLi 
meeting;  and  the  contract  Is  Invalid  so  fi 
as  the  corporatlfm  Is  concerned.  We  thin 
this  case  lUusteates  the  necessity  of  strlc 
ness  and  certainty  in  regard  to  the  notice  * 
caU  meetings  of  municipal  corporate  bodle 
which  are  the  r^resentatlves  of  the  Interei 
of,  and  the  agents  to  transact  bnainew  fo 
the  pnbUc,  In  matters  committed  to  the 
charge.  Ttie  Judgmrat  la  reversed,  and  a 
cause  is  dismissed. 

BONN,  a  J.,  dissents. 


MONTIGBUX)  BANK  r.  SWEET  et  al. 
(Supreme  Court  of  Arkansas   De&  IS.  1807 

If  ATSRUI.  UA^t'S  LiBH— PBIOaiTT. 

Where  certain  lands  bad  been  mortgage 
and,  two  days  after  the  mortgage  was  filed  tt 
record,  lumlier  was  famished  to  me  owner  of  tl 
lands  for  the  baUding  of  a  bam  on  Uie  lands,  tl 
lien  of  the  mortgase  is  superior  to  the  lien  i 
the  vendor  of  the  lumber,  both  as  to  the  lai 
and  as  to  the  bam. 

Appeal  from  circuit  court,  Desha  count; 
John  M.  Elliott,  Judge. 

Action  by  Sweet  &  Trippe  against  tl 
Montlcello  Bank  to  enforce  a  lien.  Judgmei 
for  plalntifts.  Defendant  appeals.  Rever 
ed. 

Wells  ft  Williamson,  for  aKMllant  F.  i 
Rogers,  for  aiH[>3llees. 

WOOD.  J.  On  the  Uth  day  of  Octobe 
1804.  iQ^ellees  furnished  lumbar  to  one  I 
M.  Courtney  for  the  building  of  a  bam  a 
lands  which  S,  H.  Courtney  and  wife  hai 
prior  to  that  time,  mortgaged  to  appcUan 
The  m<ntgage  was  filed  for  record  March  r 
1884.  AppeUeeSi  to  fix  their  Uen,  filed  a  ver 
fled  account  with  the  cl«k  of  the  Desha  ct 
cult  court  January  4,  1885^  The  lands  wei 
BoU,  under  power  of  Mle  contained  In  tti 
mortgage,  March  19, 1886;  and  an>eUant  pui 
chased  same,  paying  therefor  more  than  twi 
thirds  of  the  appraised  value,  Appdle« 
iKOught  this  suit  June  16, 1SB6,  against  Cour 


Digitized  by 


Ark.) 


SCHOOL-DIST.  NO.  U  t.  SCHOOL  DI8T.  NO.  4. 


601 


ney  and  the  bank,  to  enforce  tbelr  lien.  The 
bank  claimed  that  ite  lien  under  the  mort- 
gage was  aupwior  to  that  of  appellees.  At 
the  trial,  app^ees  waived  all  claim  of  lien 
on  the  land.  Judgmoit  was  rendered  against 
Gonrtner  for  the  debt  dne  appellees,  and 
same  was  declared  a  lien  on  the  land  siqwrior 
to  the  lien  of  Uie  mffirtgiwe,  and  the  bank  ap- 
pealed. 

The  question  Is,  which  had  the  saperlor 
lien?  The  mle  generally  obtains  "that  fix- 
tares  attached  to  the  really  after  the  execa- 
tion  of  a  mortgage  of  It  become  a  part  of  the 
mortgage  aecnrlty,  if  th^  are  attained  for  the 
permanent  improvement  of  the  estate,  and 
not  fw  a  temporaiy  purpose,  or  If  they  are 
such  as  are  regarded  as  permanent  In  tbelr 
nature."  Bank  r,  Baumelster,  87  Ky.  6.  7  S. 
W.  170;  Crane  r.  Brlgham,  U  N.  J.  Bq.  29; 
Wlnslow  T.  Insurance  Co..  4  Hetc.  (Mass.) 
806:  Potter  v.  Cromwell.  40  N.  T.  287:  Wight 
V.  Gray,  73  Me.  297;  Wood  V.  Whelen,  88 
HI.  163;  Fnukland  t.  Moulton.  S  Wis.  1; 
McFadden  r.  AUen,  184  N.  Y.  489,  82  N.  B. 
21;  1  Ping.  Mort&  |  408;  1  Jones,  Morfeg. 
I  483.  It  Is  said  In  Ooff  t.  O'Conner.  16  IlL 
422,  that  "houses,  in  common  Intendmoit  of 
the  law,  axe  not  Ibctores,  but  part  of  the 
land."  Without  going  thus  Car,  it  suffleeth 
to  say  that,  In  the  absence  of  any  express  or 
Implied  agreement  to  the  contrary,  a  bam 
must  be  regarded  as  permanently  attached 
to  the  fretiwld.  The  nature,  nse,  and  pmN 
pose  of  such  an  Improrement  are  to  pemuir 
nenUy  benefit  the  estate  to  which  It  Is  an- 
Dexed.  Bank  v.  Kercberal,  65  Ma  682.  See, 
on  Fixtures,  Ghoate  t.  Kimball,  56  Azk.  55. 
19  S.  W.  loa  aiierefora  the  mortgage  to  the 
bank  included  the  land  and  all  pmnanent 
annexations  thereto  made  either  before  or 
after  its  execution.  Such  being  the  effect  of 
the  mortgage  contract  between  the  bank  and 
Courtn^,  no  subseqnent  law  could  provide  for 
the  creation  of  a  Uen  by  the  mor^agw  to  a 
third  EHur^  that  would  defeat  the  lien  of  the 
morts^igee,  wlUiout  destroying  vested  rights, 
and  Impabing  the  obligation  of  contracts. 
It  follows  diat  the  priority  of  lien  In  this  case 
depends  upon  the  law  concerning  Hens  for 
materlato  fomisbed,  as  it  existed  at  the  time 
of  the  execution  of  the  mortgage^  At  that 
time  one  who  tttmlsfaed  materials  for  a  build- 
ing had  a  Hen  on  said  building,  and  the  land 
npon  whidi  it  was  situated,  for  said  mate- 
rials, to  be  preferred  to  all  other  liens  and 
Incumbrances  attached  to  or  upon  such  build- 
ing and  lands,  made  subsequent  to  the  com- 
mencement of  ButAi  building.  Sand.  A  H. 
Dig.  U  4781,  4737.  The  mortgage  Hen  upon 
tfte  land  was  prior  to  the  commencement  of 
the  building.  It  covwed  the  building  coetar 
neously  with  its  commencement,  and  not 
aubsequently  thereto.  At  the  time  the  mate- 
rials wen  furnished  and  the  bnildlng  -was 
4!omraenced,  the  mor^agor  bad  no  interest  In 
tlie  land  that  would  give  him  the  right,  with- 
out the  knowledge  and  consent  of  the  mort- 
gagee, to  incumber  same  with  liens  npon 


buildings,  In  faror  of  third  parties,  that  would 
take  precedence  of  the  rights  of  the  mortga- 
gee. **Ttie  title  to  real  estate  would  be  infi- 
nitely peit>lexed  if  one  person  owned  the 
structure  and  another  the  land."  Meyer  t. 
Berlandl  (Minn.)  40  N.  W.  S13.  The  court 
erred  in  its  dedaratlons  of  law.  Bererved, 
and  judgment  entered  hvn  for  appellant. 
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(Supreme  Coort  of  Arkansas.  Dee.  11,  1887.) 
Hakduius— JoDeMEHT— Appsal— Bill  op  Exokp- 

TIONS. 

1.  A  motion  for  a  new  trial  and  a  Ml  of  ezeep- 
tions  are,  under  Ber.  St  p.  532,  S  10,  necessary 
to  be  filed  in  a  nmndamos  proceeding  to  enable 
the  lapreme  court  to  review  a  deciuon  of  the 
circuit  court,  whether  the  judgment  of  the  cir- 
cuit court  was  based  upon  en  agreed  statement 
of  Ca^  or  otherwise,  under  the  same  drcom- 
■tances,  and  for  the  same  porpose,  as  In  ordi- 
nary actions. 

2.  Where  the  court  In  mandamuB  ordered  the 
directors  of  a  school  dintrict  to  issue  a  warrant, 
bnt  did  not  require  them  to  specify  the  fund  upon 
which  the  warrant  was  to  he  drawn,  as  required 
hy  statute,  the  cause  will  be  remanded,  witti  In- 
structlott  to  amend  the  jadcment  so  as  to  require 
the  directors  of  the  achoor  district  to  specify  In 
the  warrant  that  It  should  be  paid  ont  of  any 
funds  not  specifically  i^proi^ted,  unless  there 
be  a  fund  in  the  county  treasury  lawfully  set 
apart  for  the  payment  of  such  warranto;  In 
that  event,  to  specify  such  fund  In  the  warrant. 

Appeal  from  circuit  court,  Columbia  county; 
Charles  W.  Smith,  Judge. 

Petition  for  mandamus  by  school  district 
No.  4  against  school  district  No.  14.  Judg- 
ment for  ^alntUC,  and  defendant  appeals.  Be- 
manded. 

<tenghan  A:  SUEvd  and  J.  Y.  Stevens,  toe  ap- 
pellant 

BATTUG,  J.  On  the  18th  day  of  March, 
1890,  school  dlstrict^o.  4  recovered  a  judgmmt 
In  the  Columbia  drcnlt  court  against  sduml 
district  No.  14  for  the  sum  of  $165.66  and  costo. 
Tbe  directors  of  the  latter  district  refused  to 
draw  a  warrant  on  the  county  treasurer  for 
the  amount  due  on  ttils  Jndgmrat.  On  the  Ittth 
of  Angnst,  1803,  the  tarm&e  filed  a  petltitm  In 
the  Colombia  circuit  court  tor  a  mandamus  to 
compel  the  ^Urectots  of  the  latter  to  Issue  a 
warrant  In  Ite  tavot  for  the  amount  ot  the 
judgment  On  the  12th  of  September,  1880, 
the  defmdant  filed  ite  answer,  in  -which,  ama^ 
other  things,  it  alleged  "that  tba*e  are  no  funds 
in  the  bands  of  the  treasurer  of  Oohimbta  coun- 
ty subject  to  the  payment  of  ptalntlfTs  dalm, 
beliH^^  to  defoidant**  After  this  the  oonrt 
directed  the  clerk  to  Issue  an  alternative  writ 
of  mai^mas,  commanding  defendant's  direct- 
ors "to  pay  said  judgment  and  costs,"  or  show 
cause  why  they  should  not  do  so.  The  writ 
was  accordingly  issued,  and  the  directors  re- 
sponded, allegtQg,  in  part  u  defendant  had 
already  dtme  In  ite  answer.  The  cause  was 
beard  upon  the  complaint  of  the  plaintiff  and 
the  answer  at  the  defendant^^nd  an  agrep'^ 
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statement  of  facts,  and  the  court  made  the  al- 
tematlTe  writ  final  and  perpetnal,  and  ordered 
tbe  chak  to  issne  a  perenqttiwy  writ  of  man- 
damoB,  commanding  tlie  dliectora  <ff  school  dto> 
trict  Na  14  "to  make  ovt,  sign,  and  ddlrtf 
to  tbe  plalntlfl.  acbool  district  No.  4,  tlie  war- 
rant at  aald  district  Mo.  14,  drawn  on  the 
treasurer  of  Colombia  coimty,  tor  the  foQ 
amount  of  said  Judgment,  and  Interest  up  **to 
date,"  and  the  costs  of  the  "suit" 

There  was  an  agreed  statanent  of  facts, 
marked  "V  filed.  It  Is  stated  in  the  judg- 
ment In  this  proceeding  that  the  cause  came 
"cm  for  bearing  on  tbe  complaint  of  the  plain- 
tiff and  answer  of  the  defendant  and  agreed, 
statement  of  facts,  marked  'A,'  being  all  the 
evidence  In  the  case.*'  There  was  no  atOsx  of 
the  court  maUng  the  statement  a  part  ot  tbe 
record.  No  hill  of  exceptions  nor  motion  for  a 
new  trial  was  filed. 

An  appeal  was  granted,  on  application,  to 
the  defoidant  by  tbe  clerk  of  this  court 

Is  it  necessary  to  file  a  bill  of  evsepOona  cx 
a  motion  for  a  new  trial  In  a  numdamns  pro- 
ceeding for  Ibe  purpose  of  enabling  the  su- 
preme court  to  review  tbe  dedslons  or  Judg- 
ments of  tbe  circuit  court  on  appeal,  wtux% 
tbe  Judgment  was  based  upon  an  agreed  state- 
ment of  facts,  as  In  this  case? 

"Ctelgfaiallr,"  Bsys  Mr.  High,  "the  writ  of 
mandamus  was  purely  a  prerogattve  remedy, 
and  to  this  day  It  preserves  In  i^>ngi«nii  some  of 
Its  prerogative  features.  It  was  called  a  pre- 
rogative writ  from  the  teet  that  It  iHt>ceeded 
thim  tiie  king  himself,  In  his  court  of  klngVi 
bencti,  snperintendliv  the  poUce  and  preserv- 
ing the  peace  of  the  realm,  and  It  was  granted 
where  one  was  entitled  to  an  office  or  function, 
and  there  was  no  other  ronedy." 

"At  common  law,"  says  the  same  author, 
"upcHi  a  suggestion  under  oath,  by  the  party  in- 
jured, at  his  own  right,  and  the  denial  there- 
of, the  usual  practice  was  to  Issue  a  role  to 
show  cause,  directed  to  the  respondent,  and 
requiring  him,  within  a  certain  time  to  show 
cause  why  a  vrrit  of  mandamus  Aould  not  Is- 
sue. If  no  suffldoit  cause  was  shown,  tbe 
writ  itsdf  was  then  Issued,  at  first  in  the  al- 
ternative f(ffm,  to  whldi  tiie  respondent  was 
required  to  make  return  by  a  certain  day,  un- 
less be  chose  to  perform  the  act  required.  If 
he  neither  performed  the  act,  dot  made  return 
within  ibe  time  fixed  In  tiie  alternative  vrrit, 
tbe  peremptory  writ  was  then  Issued,  com- 
manding bbn  ^MHdntdy  to  do  tiie  act  In  ques- 
tion; and  to  this  vrrit  no  other  vetont  was  al- 
lowed than  a  certificate  of  obadlenoe  to  tiie 
mandate  of  the  conrt"  High,  IDxtr.  Hem.  H  8. 
fiOO.  "Bot,**  says  Blackstm  "if  he  *  *  • 
returns  a  sufficient  caose,  although  It  should 
be  false  In  fact,  the  court  of  king's  bench  win 
not  try  the  truth  of  tbe  fact  upon  affidavits, 
but  will,  for  tiie  present,  believe  him,  and  pro- 
ceed no  further  on  the  mandamus.  But  then 
the  party  Injured  may  have  an  action  against 
bim  for  bis  false  return,  and  (If  found  to  be 
false  Ify  tbe  Jury)  shall  recover  damages  equiv- 

^txkt  to  tbe  Injuries  sustained,  together  with 


a  perenqittny  mandamus  to  the  defendai 
do  Us  duty."  8  BL  Oomm.  lia  There 
DO  means  of  reviewing  by  appeal,  writ  of  e 
or  otherwise,  a  Judgment  granting  or  refi 
a  perempbny  writ  ffiC  manduntis.  nils 
was,  however,  dianged  by  statutes  passe 
the  British  parllamwrt. 

Hie  Bevlsed  Statutes  of  tills  state  also  i 
changes  In  the  procedure,  and  prov 
"What  any  writ  of  mandamus  shall  be  la 
and  return  diall  be  made  tfaeretOk  the  pi 
prosecuting  such  writ  may  demur,  plead  I 
tmvearse  all  the  material  facta  contalne 
such  return,  to  which  the  officer,  tribunal, 
son.  or  body  corporate,  making  such  n 
shall  reply,  take  Issue,  or  demur,  and  such 
ther  ivoceedlngs  shall  be  bad  therein,  ai 
such  manner  for  the  determination  thereo 
might  have  beoi  had,  If  the  person  suln^ 
such  writ  had  brought  his  action  on  the 
for  a  false  return.*'  Rev.  St  p.  532.  {  S. 
an  Issue  shall  be  Joined  upon  such  proceed 
tiie  same  shall  be  tried  1^  a  Jury,  but  If 
titer  party  should  require  a  jury,  tlien  tq 
conrt"  Id.  I  4.  "In  case  a  verdkt  sha 
found  tax  tiie  person  suing  out  such  vrri 
If  Judgment  be  glvoi  tat  bhu  iqton  dont 
<v  by  deCault,  he  shall  recover  damages 
costs  In  like  manner  as  be  might  have  do: 
such  actkm  on  the  case,  and  a  peremptory 
damns  shall  be  granted  to  him  without  de 
Id.  I  &  And  tiiat  "appeals  and  witts  of 
may  be  taken  to  tbe  suprone  court  fron 
diedakais  of  the  dreuit  conrc  on  writs  at 
dunns,  as  In  other  cases.'*   Id.  1 10. 

Tbe  effect  of  the  Bevlsed  Statutes  vn 
consolidate  the  proeeedtaigs  luaUluted  by 
ing  tbe  alternative  writ  of  mandamus  as  I 
Isted  prior  to  ttie  statute  at  8  Anne,  ai 
create  an  action  In  vrtildi  tiie  alternative 
served  as  a  declaration  or  complaint,  am 
response  to  tbe  same  as  the  idea  or  an 
The  Issues  of  fact  Jdned  tiiereta  were  i 
triable  by  a  Jury,  as  In  ordinary  actlws  at 
and  tbe  judgmoit  and  decisions  of  the  cot 
the  same  were  made  reversible  l>y  appe 
vrrit  (tf  error,  as  In  otiier  cases.  Havfaig  i 
no  othes  provtslon  as  to  tin  action  that  si 
be  taken  In  order  to  enable  the  i^iellate  c 
to  review  the  dedslons  of  the  Inferior  c 
those  necessary  for  that  purpoae  In  ordl 
cases  become  essential  In  this  actlML 
adoption  of  the  proceeding  ot  a^eal  or  wi 
error  as  the  mode  of  cwrecting  tiie  orro 
the  Inferior  court,  as  in  other  cases,  ca 
with  It  as  an  Incident,  and  made  ess^tia; 
madilnery  necessary  to  pot  In  motion  and  i 
effectual  the  proceeding  adopted. 

The  Code  of  Practice  In  dvU  Cases  ol 
state  made  some  changes.  Defining  the 
of  mandamus,  as  treated  In  the  duptc 
"writs  at  mandamus  and  problbltton,"  to  b 
ov<iee  at  a  court  of  cunpetent  and  orlglu 
rlsdlction,  commanding  an  executive  or  n 
terlal  afScee  to  perfwm  an  aet  or  omit  ' 
an  act  tbe  perfumance  or  omlsdon  of  \ 
la  enjoined  by  law,"  Code  Or.  Feac.  t 
vldes  that  writs  of  mandamus  shall  1m 
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t&Ined  by  motion,  and  tbat  the  applicant  dull 
file  a  petition  wbereln  he  aball  state  tiie  caoae 
and  ground  of  bis  application,  and  then  give 
notice  of  hla  motion  to  the  party  against  whom 
the  mandamus  la  soi^t;  that  the  defendant 
shall  file  an  answer,  wherein  he  shall  state  the 
reason  why  the  writ  shonld  not  be  granted;  and 
that  '*the  court  shall  hear  and  decide  all  qneft- 
tJons  of  law  or  fact  arising  in  the  motion." 
Id.  I  517.  Without  specifying  In  what  courts 
or  proceedings  it  shall  be  necessary,  it  defines 
a  new  trial  to  be  "a  re-examinatlon  in  the 
same  court  of  an  Issue  of  fact,  after  a  verdict 
by  a  Jury  or  a  decision  by  the  court"  (Id. 
9  871);  and  provides  that  "the  ftxiner  verdict 
or  decIsI(Hi  may  be  vacated  and  a  new  trial 
granted,  on  the  application  of  tiie  party  ag- 
grieved" (Id.),  fw  certain  causes  named;  and 
In  a  flQbseqnent  chapter  and  section  declares 
that  '*the  provlsliHis  of  this  Code  shall  apply 
to  the  courts  of  this  state,  though  not  express- 
ly «nimerated"  (Id.  {  796),  and  thmby  made 
the  motion  for  a  new  trial  necessary  In  pro- 
ceedings for  a  mandamus,  under  the  same  dr- 
cumstancea,  as  It  la  In  (n-dinary  actions  at  law, 
and  required  It  ftn-  the  purpose  of  flUlng  the 
same  office  in  both  cases.  Aval  v.  WUson,  61 
Ark.  287,  82  S.  W.  1074. 

A  motion  for  a  new  trial  and  a  bUl  of  ex- 
ceptions are,  therefore,  under  the  statates  of 
this  state,  necessary  to  be  filed  in  proceedings 
for  a  TnnnHwmTyi^  nnder  tiie  same  drcumstan- 
ces,  and  Cor  the  same  pnzpoa^  as  It  la  In  ordi- 
nary actions. 

The  agreed  statement  of  facts  npon  which 
the  case  before  us  was  heard  was  not  made 
a  part  of  the  record  by  bill  of  exceptions  or 
an  order  of  the  court.  The  reference  to  It 
In  the  Judgment  was  not  sufficient.  Lawaon 
V.  Hay  den,  18  Ark.  816;  Boyd  v.  Clarroll,  80 
Ark.  627:  Smith  v.  HolUs,  46  Ark.  17. 

No  motion  for  a  new  trial  was  filed.  The 
agreed  statement  of  facts  did  not  render  It  un- 
necessary.   Smith  V.  HoUls,  46  Ark.  17. 

We  cannot,  therefore,  notice  any  error.  If  any, 
committed  by  the  comrt,  which  Is  made  appar- 
ent only  by  the  agreed  statement  of  facts. 
An  OTDr,  however,  appears  of  record.  The 
court,  In  ordering  the  directors  of  echooX  dis- 
trict No.  14  (a  special  district  including  the 
town  of  MagnpMa,  as  admitted  in  the  inroceed- 
Ingid  to  issue  a  warrant,  did  not  require  or  an- 
tborlse  them  to  specify  the  fond  npon  which 
the  warrant  Is  to  be  drawn.  The  statutes  pro- 
vide that  an  such  warrants  "shall  specify  the 
fund  on  which  they  are  drawn,  and  the  use  for 
which  the  money  Is  assigned,"  This  Is  neces- 
sary for  the  information  of  the  coun^  treas- 
urer, and  to  prevent  funds  collected  for  a  spe- 
(dflc  pnipose  from  bdng  misappropriated. 
Funds  raised  and  set  apart  tinder  the  law  for 
a  specific  purpose  should  not  be  used  for  any 
otiier.  Const  art  16,  1  11;  Sand.  &  H.  Dig. 
il  7051,  7063,  7104.  To  protect  audi  funds, 
the  court  abonld  have  ordered  the  dhvctors  to 
qiecU^  in  the  warrant  that  it  should  be  paid 
oat  of  any  funds  not  specifically  appropriated, 
unless  then  Im  a  fond  In  the  county  treaanxy 


lawfully  set  apart  for  the  payment  of  mcSi  vaiv 
rants.  In  tbat  event  such  fund  should  be  spe- 
dfled  in  the  warrant 

The  cause  Is  remanded,  with  Instroctlcms  to 
the  circuit  court  to  amend  Its  judgment  so  as 
to  conform  with  this  opiulfm. 


BLUFF  CITY  LUMBER  CO.  v.  BLOOM. 
(Supreme  Court  of  Arkansas.    Dec.  11,  1S&7.) 

HOMEBTBID  —  HOBTGAGB  —  BKDBMPTIOK  —  VeBTSD 
RlQBTa. 

1.  Under  Sand.  &  H,  Dig.  S  8718,  which  re- 
quires the  wife  to  join  la  the  granting  clause 
of  a  mortgage  of  a  homestead,  such  a  mortgage, 
in  which  the  wife  fails  to  join,  is  void,  and  Hat 
holder  thereof  is  not  a  necessary  party  to  a  suit 
foreclosing  a  mechanic's  lien  on  such  nomeatead. 

2.  A  mechanic's  lien  was  foredoied  against  a 
homestead,  the  mortgage  thereon  being  invalid, 
because  of  failure  of  the  wife  to  sign  the  same. 
The  land  was  sold  nnder  a  Judgment  reoovned  in 
the  mechanic's  lien  salt  Held,  that  the  interest 
of  the  purchaser  in  the  land  was  not  affected  by 
a  sabseqaent  act  of  the  legislature  making  valid 
convevances  of  homesteads  defective  by  reason 
of  failure  of  the  wife  to  sign  die  same. 

8.  An  invHlid  mortgage  on  a  homestead  was 
rendered  valid  by  the  curative  act  of  April  18, 
18&3.  The  land  on  which  it  was  given  nad  In 
the  meantime  been  sold  under  a  mechanic's  lien. 
Btid,  that  the  effect  of  the  act  was  only  to  render 
the  mortgage  valid  as  to  the  right  of  redemption 
which  the  mortgagor  had  after  the  sale  of  the 
land  on  foredosure  of  the  mechanic's  lien,  if  ex- 
ercised within  one  year  from  the  date  of  such 
sale. 

Appeal  from  chancery  court,  Jefferson 
county;  James  F.  Robinson,  C!hanceUor. 

Action  by  Bloomah  J.  Bloom  against  the 
Blnfl  City  Lumber  Company  to  enforce  eq- 
uity of  redemption  to  land  sold  under  fore- 
closure of  mechanic's  lien.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed. 

In  1802,  James  Floyd  was  the  owner  of  a 
lot  in  Taylor's  addition  to  the  city  of  Fine 
Bluff.  In  thiat  year  he  became  Indebted  to 
the  Bluff  City  Lumber  Company  for  mate- 
rials furnished  him  by  said  company  towards 
the  erection  of  a  building  upon  said  lot;  and 
on  the  14th  day  of  May.  lE^,  said  company 
duly  filed  Its  lien  for  the  price  of  aald  mate- 
rials In  manner  as  provided  by  statute.  Aft- 
erwards, while  said  lien  existed,  Floyd  mort- 
gaged the  lot  to  appellee,  Bloomah  J.  Bloom, 
to  secure  payment  of  f 300  borrowed  money, 
which  la  still  dne  and  unpaid.  At  the  time 
the  lien  for  price  of  materials  was  filed,  and  at 
the  time  this  mortgage  was  executed,  the  lo^ 
with  Improvements  thereon,  was  the  home- 
stead of  Floyd.  His  wife,  Esther  Floyd,  re- 
Unqnlshed  her  right  of  dower  in  said  land 
to  the  mortgage,  but  did  not  join  in  the  grant- 
ing part  of  the  deed.  After  this  mortgage 
was  executed  and  recorded,  the  Bluff  City 
Lumber  Company  brought  suit  against  Floyd, 
in  the  Jefferson  circuit  court  to  enforce  Its 
lien  for  materials  furnished,  and  recovered 
a  Judgment  for  the  sum  of  $197.87,  and  also 
condenmlng  the  property  to  be  sold.  The  lot 
was  sold  nnder  an  execution  upon  the  Judg^ 
ment,  and  purchased  bgr  the  company  for  tba 
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amonnt  ot  Its  Judgment  and  In  utlsfactlon 
of  the  same.  At  the  expiration  of  one  year 
from  the  date  of  the  sale,  the  land  being 
unredeemed,  the  sheriff  of  Jefferson  county 
executed  and  dellTered  a  deed  coDTeylng  the 
lot  to  said  company.  The  appellee.  Bloom, 
was  not  made  a  party  to  this  action  enforcing 
a  Hen  for  materials  furnished.  After  the 
year  for  redemption  had  expired,  sb^  In  Jan- 
uary, 1885,  tendered  to  said  company  the  full 
amotmt  of  the  price  paid  by  the  company 
for  the  land  at  the  sale  under  the  execution, 
together  with  penal^.  Interest,  and  costs, 
which  tender  was  refused.  Shortly  after- 
wards she  brought  thia  action  In  the  Jeffer- 
son chancery  court,  asking  to  be  allowed  to 
redeem  the  land  ^m  the  sale  nnder  th& 
judgment  aforesaid,  and  to  foreclose  her 
mortgage.  Her  right  to  redeem  was  denied 
and  resisted  by  the  appellant  company.  The 
chancellor  held  that,  under  the  facts  stated, 
she  was  entitled  to  redeem,  and  to  enforce 
her  mortgage  against  the  land,  and  decreed 
accordingly. 

Bridges  ft  Wooldrldge,  for  appellant 
Austin  ft  Taylor,  for  ax^lle& 

BIDDICK,  J.  (after  stating  the  facts).  The 
question  In  this  case  concerns  the  right  of 
the  appellee,  Bloomah  X  Bloom,  to  redeem 
land  of  one  Jamea  8.  Floyd,  sold  nnder  an 
execntkm  npon  a  Judgment  agahist  him  hi 
faror  of  the  appellant,  the  Bluff  Cl^  Lum- 
ber Company.  Hie  Judgment  was  recovered 
against  Floyd  In  a  proceeding  begun  by  said 
company  to  enforce  a  Uen  for  materials  fur- 
nished by  it  to  Floyd  for  the  erection  of  a 
house  npon  the  land  sought  to  be  redeemed. 
Appellee  bases  her  right  to  redeem  upon  a 
mortgage  executed  by  Floyd  to  her  after  the 
lien  for  materials  furnished  had  attached  in 
favor  of  the  appellant  company.  Now,  as 
her  mortgage  was  executed  and  recorded  be- 
fore the  commencement  of  the  action  of  the 
lumber  company  against  Floyd,  if  such  mort- 
gage had  been  valid,  she  would  have  been  a 
necessary  party  to  said  action;  and,  as  she 
was  not  made  a  party,  her  rigfata  would  have 
remained  noafTected  by  such  action  and  the 
Judgment  therein.  But,  at  the  time  her  mort- 
gage was  executed,  the  land  mortgaged  was 
the  homestead  of  Floyd,  and  his  wife  did  not 
Join  In  the  granting  clause  of  the  deed,  as  re- 
quired by  statute  in  mortgages  or  other  con- 
veyances of  a  homestead.  Sand.  &  H.  Dig. 
i  3713.  By  reason  of  the  failure  to  comply 
with  the  statute  In  this  respect,  the  mort- 
gage upon  the  homestead  was,  to  quote  the 
language  of  this  court  in  a  similar  case,  "a 
nullity,  and  left  the  title  as  though  It  had 
never  been  made."  Pipktn  v.  Williams,  37 
Arlc.  2^,  21  S.  W.  433.  The  interpretation 
given  to  the  statute  by  the  above  and  other 
decisions  has  become  flxed,  and  cannot  now 
be  changed.  The  mortgage  of  appellee  being 
a  nulUty,  she  had.  at  the  time  the  company 
commenoed  its  action  to  enforce  Its  lien  for 


ptiete  of  materials  fnmlshedt  no  tni 
the  land,  and  It  was  unnecessaiy  to  i 
a  party  to  aald  action. 

This  action  of  the  lumber  company 
been  stated,  progressed  to  trial  ai 
ment;  and,  on  the  I4th  day  of  Febn 
land  was  sold  and  purchased  by  t 
pany  In  satisfaction  of  Its  Judgment 
Floyd.  After  this  purchase  by  the  c 
the  legislature,  on  the  13th  of  Api 
passed  an  act  curing  conveyances  c 
steads  defective  by  reason  of  the  £ 
comply  with  provisions  of  the  statu 
referred  to;  but  this  curative  act  o 
affect  vested  rights.  At  the  time 
was  passed,  the  appellant  company, 
tae  of  Its  judgment  against  Floyd 
purchase  at  the  sale  of  the  land  nnde 
ecntlon  Issued  thereon,  had  becomi 
with  the  right  to  receive  a  conveyam 
title  to  said  land  if  not  redeemed  wi 
year.  The  sheriff  offered  and  sold 
company  tbat  Interest  In  the  land,  an 
acquired  a  property  right,  which  o 
be  affected  by  a  subsequent  act  of  t 
lature.  Barnltz  v.  Beverly.  163  U. 
16  Sup.  Ct  1012;  Bank  v.  Gibson. 
269,  SO  S.  W.  39;  Greenwood  v.  B 
Kan.  424,  84  Pac.  967;  Cooley,  Coi 
(6th  Ed.)  465.  The  only  effect  this 
act  of  1893  had  upon  the  rights  of  tta( 
to  this  action  was  to  render  the  nun 
appellee  valid  as  to  the  interest  in 
BtUl  held  by  Floyd  at  the  Ume  the 
passed,  and  this  was  the  right  to 
from  the  sale  at  which  the  comps 
chased  within  one  year  from  the  da' 
of.  But  appellee  failed  to  exercise  tl 
within  the  time  allowed.  The  yeai 
demptlon  expired.  The  sheriff  e^ 
deed  conveying  the  land  to  the  compt 
It  thus  became  the  absolute  ownei 
land. 

The  appellee  is  said  to  be  a  poor 
not  able  even  to  pay  for  the  println 
brief  of  her  connsel  in  this  case;  i 
fact  would,  if  we  were  allowed  an] 
tlon  in  the  matter,  incline  us  to  up 
decree  granting  her  the  right  to  rede 
under  the  law  as  determined  by  prei 
cislons  of  this  conrt,  the  property  In 
versy  belongs  now  to  the  appellant  c 
and  appellee  has  no  right  to  redeem 
its  consent  The  Judgment  in  her  fa^ 
therefore  be  reversed,  and  her  actio 
deem  dismissed,  for  want  of  equity. 

HUGHES.  J.,  did  not  portlclpftte  li 
clsion  of  this  case. 


DE  LOACH  MILL  MFG.  Oa  B 
(Supreme  Oonrt  of  Arkansss.   Dee.  2< 

Silks — Breach  or  Warraxtt — Damaois 
iiTG— Objectioxb— Nsw  Trial. 
1.  In  a  counterclaim  for  damages  for  ti 
of  idalntlff's  warranty  on  Uie  mIc  of  a 
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defendaDt  was  not  entitled  to  Indade  a  claim  for  i 
damages  growing  ont  of  the  loaa  of  cer^in  timber 
which  lie  bad  prepared  for  conversion  into  lum- 
ber, hj  reason  of  the  failure  of  such  mill  to  oper- 
ate as  warranted,  where  such  damages  were  not 
contemplated  at  the  time  of  such  sale,  as  they 
were  too  tmcertain  and  remote. 

2.  Under  Sand.  &  H.  Dig.  H  S720,  6748,  pro- 
viding, in  effect,  that  the  objection  to  a  com- 
plaint, or  to  an  answer,  that  it  does  not  state 
facu  sufficient  to  constitote  a  cause  of  action,  or 
a  defense,  as  the  case  mar  be,  Is  not  to  be  con- 
sidered as  waived  bj  any  failare  to  make  it,  such 
question  may  be  raised  after  Terdict,  on  motion 
for  a  Dew  trial,  notwithstanding  a  preriooa  in- 
effectual interpotftioD  of  a  demurrer,  and  of  a 
motion  to  strike  on  the  same  ground. 

Appeal  from  dnmit  court,  Phlllipi  connty; 
Hance  N.  Hatton,  Judge. 

Replerln  by  the  De  Loach  BfiU  ManofiictDi^ 
lug  Company  against  J.  O.  Bonner.  There 
-were  verdict  and  judgment  in  faror  of  de- 
fendant, and,  a  motion  for  a  new  trial  liaTing 
been  OTermled,  itolntlfl  appeals.  BeTwsed. 

P.  O.  Thweatt,  for  appellant   John  J.  & 
E.  0.  Homor,  for  ^ipelle^ 

BUNN,  G.  J.  This  Is  an  action  of  rejAeTln 
tjy  the  appellant  company  against  appellee, 
J.  G.  Bonner,  for  the  recovery  of  one  De 
Ix)ach  variable  feed  single  saw  mlU,  attach- 
ments and  extras,  and  one  S6-inch  solid  cir^ 
cnlar  saw.  It  appears  that  the  appellant 
company,  domiciled  at  Atlanta,  <3a.,  had  Its 
agents  at  Little  Bock,  this  state,  who  on  the 
2d  of  December,  1881,  sold  to  Bonner  the  jjrop- 
«rty  aforesaid,  for  the  price  of  9S90,  one- 
fourth  paid  In  cash,  and  the  remainder  In 
«qual  installments,  payable  In  4,  8,  and  12 
months,  respectlv^,  for  which  Bonner  ex- 
ecuted and  delivered  his  several  promissory 
notes,  and  plaintiff  reserved  title  In  the  proper- 
ty until  theae  notes  should  be  paid,  and  gave 
to  Bonner  a  warranty  in  writing  that  the 
mill  and  machinery  would  properly  do  the 
work  of  one  of  that  size  and  capacity,  with 
proper  management  The  defendant  failing 
and  refusing  to  pay  said  notes  when  due, 
this  action  was  brought  under  the  reservation 
of  title  in  the  vendor  to  recover  the  property 
as  stated.  The  defendant  answered,  admitting 
the  sale,  but,  way  of  counterclaim,  set  up 
the  fact  that  the  mill  and  attachments  were 
not  sudii  as  h^  had  purchased.  In  this:  tnat 
they  failed  to  do  the  work  which  they  had 
been  represented  as  capable  of  doing,  and 
that  therefore,  tbm  was  a  breach  of  the 
warranty;  and  that  he  had  gone  to  a  large  ex- 
pense In  endeavoring  to  operate  said  mill,  but 
without  success,  tn  putting  up  and  taking 
down  the  same,  and  in  paying  freight  that 
be  would  not  have  had  to  pay  otherwise;  and, 
finally,  in  the  loss  of  00,000  feet  of  oak  tim- 
ber, worth  9000,  and  30,000  feet  of  gum  tim- 
ber, worth  f  160,  which  he  had  jmrchased,  cut 
and  hauled  to  the  mill  site,  and  which,  by 
reason  of  tbe  ntter  failure  of  the  sawmill  to 
do  Its  work  as  aforesaid,  became  and  was  a 
4otal  loss  to  blm.  To  this  part  of  tbe  coun- 
terclaim plalntlfl  Interposed  Iti  demurrer  on 


the  grotmd  that  the  claim  for  damages  for  the 
loss  of  the  timber  was  too  indeflulte,  uncer- 
tain, and  remote  for  a  counterclaim.  The  de- 
murrer was  overruled,  and,  without  excep- 
tions tak^  the  plaintiff  fltod  its  reply  to  the 
answer  and  counterclaim,  concluding  by  mov- 
ing the  court  to  strike  ont  the  timber-loss  por^ 
Uon  of  the  same,  because  tbe  same  was  too 
indefinite,  uncertain,  and  remote  as  a  defense 
by  way  of  counterclaim.  Without  any  dispo- 
sition of  this  motion,  except  by  Imidicatlon, 
the  parties  went  to  trial,  which  resulted  In 
judgment  for  the  defendant  in  the  sum  of 
$698.  Plaintiff  fUed  Its  moUon  to  set  aside 
the  verdict  and  for  a  new  trial  on  the  ft^ow- 
Ing  grounds:  Because  tbe  court  erred  In  com- 
pelling it  to  make  the  oomjdalnt  more  certain; 
because  the  court  erred  In  overruling  Its  de- 
murrer to  tbe  counterclaim,  and  also  In  over- 
ruling Its  motion  to  strike  out  tbe  It^  of  loss 
of  timber  In  the  counterclaim;  and  because 
the  verdict  was  contrary  to  the  law  and  to 
the  evidence,  and  to  both  the  law  and  the  evi- 
dence. The  motion  for  new  trial  belnr  ovw- 
ruled,  jdalntlff  appeals. 

On  tbe  trial  It  was  admitted  by  the  defrad- 
ant  that  the  plaintiff  was  entitled  to  tbe  pos- 
session of  the  property  sued  for,  and  It  was  so 
adjudged,  and  the  real  and  only  controversy 
was  over  the  matters  of  counterclaim  set  up 
by  the  defendant  in  his  answer.  The  item 
of  damages  growing  out  of  the  toss  of  the 
timber  was  not  a  proper  item  to  be  taken 
into  account  when  estimating  the  damages  In 
tblB  action,  because,  as  claimed  by  i^alntitF, 
such  damages  are  too  uncertain  and  remote; 
and,  besides,  the  plaintiff  does  not  appear  to 
have  had  any  notice  that  such  were  to  enter 
Into  the  contract  of  sale  of  the  mill  and  ma- 
chinery or  Ita  warranty  therefor,  or  In  any 
wise  affect  the  same,  and.  In  fact,  they  do 
not  appear  to  be  connected  with  the  sale. 
The  loss  of  the  timber,  therefore,  constituted 
no  Bufficleut  cause  of  action  against  the  plain- 
tiff. Suth.  Dam.  (2d  Ed.)  S  705;  Stamping 
Works  V.  Koehler,  45  Hun,  150;  Loudy  T. 
Clarke,  4fi  Minn.  477,  48  N.  W.  25. 

It  Is  contended,  however,  by  the  defendant's 
counsel,  that  as  idalntlfl  pleaded  over  after 
Its  demurrer  was  overruled,  and  went  to  trial 
after  Its  motion  was  overruled,  without  re- 
serving its  objections  to  the  said  item  of  coun- 
terclaim. It  waived  them,  and  cannot  now  be 
heard  upon  them.  The  several  provisions  of 
our  Code  of  Pleading  and  Practice  (sections 
5720,  6743,  Sand.  &  H.  Dig.)  provide.  In  ef- 
fect that  objection  to  a  complaint  or  answer 
that  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  or  facts  suf- 
ficient to  constitute  a  defense,  as  the  case 
may  be,  Is  not  to  be  considered  as  waived  by 
any  failure  to  make  it,  but  that  the  same 
may  be  taken  advantage  of  at  any  stage  of 
the  proceedings.  In  Chapllne  v.  Bobertson, 
44  Ark.  206,  on  a  like  issue  as  the  one  here 
made,  this  court  said:  "Tbe  first  assignment 
In  tbe  motion  for  a  new  trial  Is  for  alleged 
error  In  oTemiUng  the  demurm  to  the  corn- 
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plaint.  As  tlie  defendanta  pleaded  over  to 
the  merits,  they  waived  all  objections  to  the 
rullns,  except  the  two  radical  ones  of  want 
of  JurisdlctloD  over  the  svbject-matter  of  the 
action,  and  failure  of  the  comj^nt  to  dis- 
close any  cause  of  action  entitling  the  plalB- 
titf  to  reUef."  To  the  same  effect  are  Martin 
T.  Boyster,  8  Ark.  74,  and  Fordyce  t.  MerrlU, 
48  Ark.  277,  6  S.  W.  328.  In  the  case  of 
Chapllne  t.  Bobertson,  supra,  the  objection 
made  by  the  demurrer  was  to  the  comidaint, 
while  In  the  case  at  bar  the  objection  Is  to  one 
Item  or  clause  of  the  counterclaim;  but  the 
principle  governing  both  cases  Is  the  same, 
for.  In  {heading  a  counterclaim  or  set-off,  the 
defendant  occupies  the  relative  position  of  a 
I^intltf  for  the  purposes  of  the  plea,  and  the 
same  rule  as  to  sufficiency  applies  to  the  state- 
ment of  the  counterclaim  as  Is  applied  to  a 
complaint.  In  this  case  the  radical  defect 
of  letting  in  the  loss  of  the  timber,  as  an  ele- 
ment of  damages  against  the  plaJntUT,  was 
not  waived,  nor  did  It  cease  to  be  a  defect  to 
the  last  'Die  testimony  upon  which  the  loss 
of  the  timber  was  sought  to  be  established 
was  Irrelevant  to  the  legitimate  Issues  made 
by  the  counterclaim  and  the  reply  thereto,  and 
to  that  ^ent,  and  in  that  way,  the  verdict 
(which  was  manifestly  largely  made  up  of  the 
amount  of  the  alleged  loss  of  the  timber)  was 
not  supported  by  the  evld^ce;  and  for  this 
error  the  Judgment  la  reversed*  and  the  canse 
remanded. 


MASSBT-HERNDON  SHOE  CO.  et  aL  T. 
POWELL,  SherifE. 

(Supreme  Court  of  Arkansas.    Dee.  24,  1887.) 

Cohbtitutiomal  Law— Supbbmb  Oocst— Oaiei- 

KAL  Jc  RIS  DICTION— SUHM&BT  JODOMBNT 
AOAIXet  Sberipf. 

Under  Coiiat  art  7,  {  4,  providing  that  "the 
stutreme  court,  except  in  cases  otiicrwise  pro- 
Tioed  ia  the  coostitntion,  shall  have  appellate 
Jurisdiction  only,"  and  section  5,  providing  that, 
*1n  the  ccerclse  of  original  Jurisdiction,  me  su- 
preme court  shall  have  power  to  Issue  writs  of 

a so  warranto  to  the  circuit  jndges  and  chancel- 
trs,  •  •  •  and  to  officers  of  political  corpo- 
rations when  the  aneadoQ  involved  is  the  legal 
existence  of  such  corporations,"  such  court  has 
no  jurisdiction  to  bear  and  determine  a  motion 
for  a  summary  judgment  against  a  sheriff  for 
failure  to  return  an  execution  issued  from  such 
court,  and  directed  to  and  received  li^^  sudi  offl- 
cer. 

Motion  by  tb»  kbas^-Hemdm  Shoe  Ooin- 
pany  for  a  summary  judgment  against  J.  T. 
Powell,  as  shetlfl  of  Madtocoi  oounty,  for 
Callure  to  return  an  ezecatton.  Judgment  tot 

defendant 

J.  M.  Plttman,  J.  W.  Walker,  W.  L.  Stuckey 
and  Nathan  B.  Williams,  for  petitioners.  Dan 
W.  Jones  &  McCain,  for  respondent. 

BUNN,  G.  J.  This  Is  a  motion  for  sum- 
mary judgment,  made  by  the  plalntUEs  against 
tt»  defendant,  as  sherU^  for  talluze  to  ntnm 
an  execution  lasned  out  of  this  court,  directed 


to  hhu  and  received  by  him.  The  flrs) 
the  only,  question  in  thte  case,  Is  whi 
not  this  court  has  jurisdiction  to  hear 
termine  the  motion,  which  Is  made  unc 
in  conformity  to,  the  provisions  of  the 
on  the  subject  Hie  petUltm  sliows  t 
plaintiff  in  this  action  obtained  flnai  Jx 
against  D.  B.  Elliott,  H.  OcHubs, 
Tucker,  A.  J.  Tucker,  A.  J.  Patrick, 
Patrick,  and  E.  O.  Combs  tor  the 
^73.73  and  Interest,  and  that  executi 
issued  by  the  clerk  of  this  court,  direc 
delivered  to  the  defendant,  and  charg 
he  faUed  to  return  the  same  in  the  tli 
as  required  by  law.  It  is  manifest  t 
Is  a  different  proceeding  from  the  orlgii 
The  parties  are  different,  the  object 
present  suit  Is  not  the  same,  and  consc 
this  Is  a  new  suit  snd  an  original  : 
Ing.  As  regards  the  jurisdictian  of  thl 
the  otmstituUon  of  this  state  says:  " 
preme  court,  except  In  cases  otherwise 
ed  in  the  consUtutioo,  shall  have  a 
Jurisdiction  only,  which  shall  be  co-e: 
with  the  state,  under  such  restrictions 
from  time  to  time  be  prescribed  bylaw.' 
part  of  Bectl<Hi  4,  art  7,  Const  And  t 
other  referoice  to  the  subject  which 
the  question  b^ore  us  Is  ctmtalned  in 
S  of  the  same  article,  which  reads  as 
"In  the  exercise  of  original  jurisdict: 
suprane  court  shall  have  power  to  Issi 
of  quo  warranto  to  the  circuit  judges  ac 
c^rs  when  created  and  to  offlcets  of 
oorporatiims  wboi  the  question  Involve 
legal  existence  of  sach  corporations 
petition  does  not  set  forth  or  refer  to 
the  cases,  the  original  jurisdiction  to  h 
determine  which  Is  oouferted  upon  th 
by  the  constitution;  and  this  court* 
jurtodlctlon  of  no.  other  kind  of  cases, 
jurisdiction  to  hear  and  determine  the 
and  things  set  forth  In  the  p^tk«;  ax 
ment,  according,  to  here  rendoed  for 
fradant 


BUOa  V.  FT.  SMITH  DIST.,  SBBA! 
COUNTY. 

(SfQieme  Court  ot  Arkansas.    Dec  24 

OOUMTOa— CCMfKXSATtOll  —  RspCOTtOIT  < 
unvB  ACT— Aboliwos— CoKSmOTlOS 

1.  The  courts  have  no  pow^  to  interf  i 
sn  act  of  the  legislature  fixing  the  comp 
of  an  office  provided  for  In  the  constltui 
less  the  compensation  as  fixed  is  dearb 
as  to  pracOctuiy  abolish  the  office. 

2.  The  evidence  showed  tiiat  the  cost 
lecting  the  taxes  of  a  coontv,  when  perfoi 
a  collector  who  was  also  nieriff,  was  fn 
to  11,200,  consisting  mostly  of  clerk  li 
board  of  the  collector  and  oerks  irtiile  ci 
the  taxes,  and  did  not  show  that  all  tl 
penses  would  be  necessary  to  a  collector  -t 
not  also  sheriff.  Held  that  under  the  e 
Act  Feb.  20,  1898,  uovlding  that  the 
of  tiie  collector  of  Mid  county  slioald  In 
per  annum,  out  of  whidi  sum  clerk  hire  si 
paid,  was  not  unconstltotionid,  as  bdna 
reduction  tn  flie  compensslion  vt  the  em 
to  virtoslly  abi^sh  the  tdBce, 

Digitized  by  V^OOg  IC 


AA.) 


SHEBWOOD  T.  SWIFT. 


607 


Appeal  from  clrcmt  court,  Sebastian  coun- 
ty; Bdgar  E.  Bryairt,  Judge. 

Action  by  T.  W.  Bngg  against  the  Ft 
Smith  district  of  Sebastian  county.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Bowe  &  Rowe  and  HIU  ft;  Brizzolara,  for 
appellant  Joseph  M.  Spradllng  and  T.  L. 
Brown,  for  appellee. 

BIDDICK.  J.  This  Is  an  action  by  the  ap- 
pellant T.  W.  Bugg,  sheriff  and  ex  officio 
collector  of  Sebastian  county,  to  recover  from 
Bald  county  f  1,810.92,  claimed  to  be  due  him 
for  collecting  the  taxes  of  said  county.  The 
services  were  performed  by  him  after  the  act 
of  Febrnary  20,  1893,  In  reference  to  the  sal- 
aries of  certain  officers  of  said  county,  went 
Into  effect  This  act  proTldes  that  "the  fees 
and  salary  of  the  sheriff  of  SebaaUau  coun- 
ty shall  be  thirty  five  hundred  dollars  per 
annnin  and  the  salary  of  the  collectdt  of  said 
county  shall  be  twelre  hundred  dollars  per 
annum,  out  of  which  sums  the  said  sherlfF 
and  collector  shall  pay  such  deputies  and  as- 
sistants as  shall  be  required  to  discharge  the 
duties  of  said  offices."  Appellant  contends 
that  said  act,  so  far  as  It  attempts  to  regu- 
late the  compensation  to  be  paid  the  collector 
of  Sebastian  cotm^,  was  a  nullity,  and  he 
bases  his  right  to  recover  upon  the  law  ex- 
isting prior  to  the  passage  of  said  act 

The  only  question  for  us  to  consider  Is 
whether  such  provision  of  the  act  In  ques- 
tion was  a  valid  exercise  of  legislative  pow- 
er. The  argument  oC  the  appellant  Is  ttiat 
the  office  of  collector  Is  one  established  by  the 
constitution,  and  that  the  legislature  cannot 
abolish  It  but  that  the  salary  provided  by 
this  act  for  such  office  Is  so  small  and  Inade- 
quate that  it  will  prevent  the  duties  of  said 
office  from  being  performed,  and  will.  In  ef- 
fect abolish  the  office.  We  may  concede  that 
the  office  of  collector  is.  In  law,  a  separate 
office  from  that  of  sheriff,  and,  It  being  an 
office  established  by  'the  constitution,  that  an 
act  of  the  legislature  requiring  the  Incumbent 
of  such  office  to  perform  Its  duties  without 
compensation,  or  reducing  the  compensation 
therefor  to  such  an  extent  as  to  make  It  im- 
practicable to  secure  the  performance  of  the 
duties  of  the  office,  theret^.  In  effect  abolish- 
ing the  office,  would  be  beyond  the  power 
of  the  legislature,  and  void.  Powell  v.  Dur- 
flen,  61  Ark.  21,  31  S.  W.  740;  Reld  v.  Smoul- 
ter,  128  Pa.  St.  324,  18  Atl.  445.  But  we  do 
not  have  a  case  of  this  kind  before  us.  The 
collector  is  allowed  by  the  act  a  salary  of  |1,- 
200.  The  evidence  In  this  case  shows  that  It 
costs  the  sherifT  from  about  $950  to  f 1,200  to 
collect  the  taxes  of  said  county  each  year. 
This  cost,  as  shown  by  the  evidence,  Is  com- 
posed almost  entirely  of  cleric  hire  and 
board  of  the  sherUT  and  his  clerks  while  col- 
lecting the  taxes.  The  evidence  does  not 
show  that  ttie  therlff  blms^  collected  the 
taxes,  or  that  all  this  eqwiiw  would  be  nec- 


essary to  one  who  attended  to  the  duties  of 
the  office  of  collector  alone.  As  we  under- 
stand the  evidence  and  finding  of  the  circuit 
court,  It  only  amoimts  to  saying  that  the 
sheriff,  having  to  employ  clerks  and  collect 
taxes,  made  no  proQt  out  of  the  office  of  col- 
lector. The  court  did  not  find,  nor 'does  the 
evidence  convince  us,  that  the  salary  provided 
Is  BO  low  and  insufficient  as  to  render  It  im- 
possible f  op  the  public  thereby  tosecure  the  per- 
formance of  the  duties  of  such  office.  It  is  not 
clear  to  us  that  If  the  sheriff  was  to  decline  to 
execute  bond  as  collector,  and  the  office  should 
become  vacant,  no  one  competent  to  dis- 
charge the  duties  of  said  office  would  acc^t 
It  for  the  salary  provided.  The  salary  may 
or  m&y  not  be  Insufficient  to  secure  the  high- 
est grade  of  official  service;  it  may  or  may 
not  be  unnecessarily  small,  considering  the 
duties  required  of  such  officers.  But  those  are 
matters  which  concern  the  wisdom  and  policy 
of  such  legislation,  with  which,  it  must  be  re- 
membered, we  have  nothing  to  do.  The  con- 
stitution of  the  state  having  conferred  on  the 
legislature  the  discretion  and  power  to  fix 
the  compensation  for  such  office.  It  is  obvious 
that  the  courts  cannot  Interfere  with  such  dis- 
cretion, unless  the  act  of  the  legislature  clear- 
ly reduces  the  compensation  to  such  an  extent 
as  practically  to  abolish  the  office.  In  that 
event,  the  act  being  In  conflict  with  the  pro- 
vision of  the  constitution  establishing  the  of- 
fice. Is  void,  and  the  courts  have  a  right  to  so 
declare.  Powell  v.  Durden,  61  Ark.  21.  31  S. 
W.  740;  Bteld  v.  Smoulter,  128  Pa.  St.  324,  18 
AU.  44fi.  But  it  Is  plain  that  the  legislature 
did  not  intend  Iry  this  act  to  abolish  the  office 
of  collector  of  Sebastian  county,  nor  does  the 
evidence  or  the  finding  of  the  circuit  court 
thereon  satisfy  us  that  such  will  be  Its  effect 
It  follows,  therefore,  that  the  ]udgm«it  of 
the  circuit  court  holding  such  act  to  be  valid 
must  be  affirmed,  and  U  Is  so  ordered. 


SHERWOOD  et  al.  t.  SWIFT  et  al. 

(Supreme  Court  of  ArkanBOa.  Dec.  IS,  1887.) 
UsDRtonB  Loan— CoMHissioss  to  Aobnt. 
A  trust  deed  given  as  security  for  a  loan  will 
not  be  held  void  for  usury  as  against  the  lender, 
by  reason  of  conmilealont  retained  by  the  agent 
of  the  lender,  where  the  lender  is  shown  to  have 
had  no  knowledge  of  the  commiasionB,  and  there 
are  no  circumstances  shown  from  uhlch  knowl- 
edge could  be  presumed. 

Appeal  from  circuit  court,  Monroe  county; 
James  S.  Thomas,  Judge. 

OfHnidalnt  1^  J.  K.  O.  Sherwood,  trustee, 
and  the  Dundee  Investment  Company,  against 
Emma  Lou  Swift  and  others.  From  a  de- 
cree in  favor  of  defendants,  plaintiffs  appeaL 
Reversed. 

W.  J.  Mayo  and  Norton  &  Prewett  fer 
appellants.    M.  J.  Manning  and  J,  P.  Lee» 

for  appellees. 

ORACB,  Special  Judge.  Appellants  filed 
their  eamiAalnt  In  equity,  asking  foreclomr* 
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of  a  deed  of  trust  raacted  on  the  4tb  of  Sep- 
tember. 2584,  by  WUllam  G.  Swift  and  hla 
wife,  Ella  B.,  since  deceased,  hj  which  they 
conveyed  to  J.  K.  0.  Sherwood,  aa  troatee  for 
tbe  Dundee  InTestment  Company,  certain 
lands  in  Monroe  coonty,  Ark.,  to  secure  pay- 
ment of  -their  promissory  note  for  |650,  due 
in  fire  years,  with  Interest  from  date  at  8 
per  cent  per  annum,  payable  annually.  Ap- 
pellees answered,  setting  up  the  defense  of 
usury.  They  allege  that,  ont  of  the  loan  of 
$650,  appellants'  agents  retained  a  bonos  ot 
20  per  cent,  or  flSO;  that,  in  fact,  they  only 
received  $620,  and  oat  of  this  sum  were  re- 
quired to  itay  the  sum  of  $18  for  abstract  of 
title,  examining  the  propca*ty.  and  recording 
the  trust  deed;  that  this  bonus  was  a  mere 
device  on  the  part  of  appdlants  to  cover  a 
usurious  agreement  to  take  unlawful  interest; 
and  that  the  note  and  deed  wore  therefore 
void.  The  answer  was  made  a  cross  com- 
plaint and  prayed  that  the  securities  be  sur- 
rendered and  cancded.  Appellants  answwed 
the  cross  complaint,  denying  the  usury  al- 
leged, and  denying  that  at  the  time  of  tbe 
loan  and  the  execution  of  the  deed  and  note, 
the  lender,  the  Dundee  Investment  Com- 
pany, had  any  knowledge  of  the  retention  of 
such  illegal  bonus  by  Its  agents,  or  of  any 
facts  sufficient  to  pot  It  on  inquiry  in  rela- 
tion thereto.  The  cause  was  heard  upon  the 
pleadings  and  proofs,  and  a  decree  in  favor 
of  appellees  In  accordance  with  the  prayer  itf 
their  answer  and  cross  complaint  was  en- 
tered by  the  chancellor.  The  Dundee  In* 
vestment  Company  appealed. 

Tbe  law  which  must  govern  In  the  decision 
of  this  cause  is  well  settled  by  repeated  ad- 
judications of  this  court  and  nothing  Is 
left  for  us  except  to  determine  whether  the 
facts  presented  In  this  record  bring  It  with* 
in  the  established  rules  heretofore  laid 
down.  In  Vahlberg  v.  Keaton.  61  Ark.  634, 
11  S.  W.  878,  this  court  per  Mr.  Justice 
Hemingway,  announced  the  doctrine  gov* 
ernlng  this  class  of  cases  in  these  words: 
"The  lender  may  receive  for  the  forbearance 
of  money  ten  per  cent  per  annum,  and  no 
more.  In  excess  of  that  his  agent  can  re- 
ceive no  bonus  from  the  borrower.  If  the 
agent  does  receive  from  the  borrower  a  bonus 
in  excess  of  the  highest  lawful  Interest 
either  with  his  knowledge,  or  under  circum- 
stances from  which  the  law  will  presume 
that  he  had  knowledge,  then  the  transaction 
is  usurious;  while,  if  the  agent  received  the 
excessive  bonus  without  his  knowledge,  and 
under  circumstances  from  which  his  knowl- 
edge could  not  be  reasonably  invsumed,  the 
transaction  would  not  be  usurious.  What 
circumstances  will  raise  the  presumpUon  of 
knowledge  must  be  determined,  in  each  case, 
in  accordance  with  tbe  principles  by  which 
knowledge  is  imputed  to  persons  in  contro- 
versies generally."  Again,  in  Banks  v.  Flint 
64  Ark.  60.  14  S.  W.  772,  and  16  S.  W.  477,  It 
was  held:  *7o  sustain  the  plea  of  usury,  it 
rnnst  appear  that  excessive  inttteat  was  paid 


to  the  lender,  or  that  a  bonus  or  coi 
was  paid  to  the  agent  of  the  lender 
knowledge,  or  under  clrcumstanc 
which  his  knowledge  will  be  presumi 
commission,  when  added  to  tbe  Intei 
or  to  be  paid  the  lender,  would  exceed 
ful  rate."  The  doctrine  here  annoui 
been  repeatedly  atHrmed  by  tM 
Scruggs  V.  Mortgage  Co.,  64  Ark.  5i 
W.  563;  Holt  v.  Klrby.  57  Ark.  256, 
432;  Sherwood  r.  Haney,  63  Ark.  2 
W.  16.  It  would  serve  no  useful  pi 
discuss  the  evidence  at  length  in  thli 
It  is  sufficient  to  say  that,  in  our  ji 
It  wh<^y  falls  to  sustain  the  conti 
^pellees,  under  the  rules  above  an 
It  is  therefore  considered  that  the  ( 
the  court  below  herein  be,  and  the 
hereby,  reversed  and  set  aside,  and  t 
remanded,  with  Instmcttons  to  enter 
for  the  amount  of  tbe  notes  sued  on. 
tereet  and  for  foreclosure  of  the 
trost  aAd  such  other  {Hcoceedlngs  ai 
necessary  and  comdstrat  with  this  og 

BIDDICK,  Jn  dtoquallfled. 


MISBOUBI,  K.  ft  T.  RY.  CO.  OF  T. 

HANNIG. 
(Sapreme  Court  of  Texas.    Dec.  20 

Nkolioekos  —  Hbasckb  or  Damaoks- 
Sbrvant— AssuuPTiON  or  Riax— Evi 

1.  In  an  action  for  personal  injnrlea,  { 
to  allow  the  plaintlEF  to  testify  titat  bis 
no  means  of  support,  except  her  own  la 
the  fact  that  the  plaintlif  was  a  laborin 
the  time  of  the  injury,  and  earned  bu: 
a  day.  does  not  show  that  they  had  no 
sources,  and  thns  render  the  error  hai 

2.  A  definition  of  "negligence,"  that 
omiMioD  to  do  something  which  "a  r 
man"  would  do,  "w  didng  something  wb 
sonable  and  pnident  man  would  not  d 
accarate,  as  "a  reasonable  man"  may 
stood  dillerently  from  "m.  reaaonaUy 
man." 

3.  A  chane  that  In  assessing  dama 
personal  injury,  the  jui?  should  con 
plaintiffa  *i>ersonaI  Injair,"  his  "pain 
fering"  in  consequmce  of  his  injnir, 
permanent  injury  soatained  him,"  1 
criticism,  as  oUcolated  to  oonfose  the 
to  induce  ttaem  to  give  damages  twio 
same  loss. 

4.  Tbe  duty  of  exercising  common  ol 
and  ordinary  prudence  to  ascertain  it 
Incident  to  the  work  he  is  assigned 
whether  It  Is  directed  to  be  done  so  aa 
sodi  danger,  is  not  imposed  upon  a  sem 
has  a  right  to  rely  upon  the  assumption 
business  of  the  master  is  conducted  in 
ably  safe  manner. 

Error  to  court  of  civil  appeals  o: 
supreme  Judicial  district. 

Action  for  negligent  personal  injury 
Ilam  Hannig  against  the  Missouri, 
ft  Texas  Railway  Company  of  T< 
Judgment  for  plaintiff  was  affirmed 
court  of  civil  appeals  (41  S.  W.  196), 
defendant  brings  error.  Reversed. 

Eldrldge  ft  Oardner,  -for  plaintiff 
L.  0.  Barrett,  for  defendant  In  snor. 
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GAINES,  a  J.  Ibis  rait  waa  biought  by 
the  defendant  In  error  against  the  plaintiff  In 
error  to  recoTer  damages  for  personal  Inju- 
ries. The  conclusions  of  fact  found  by  the 
court  of  clTll  ai^>eal8  indicate  In  a  general  way 
the  Issues  made  upcm  the  trial,  and  are  as 
follows:  "On  March  18,  1896,  the  appellee 
was  a  section  hand  In  the  employment  of  the 
appellant  He  was  under  the  directions  of 
William  Newman,  as  a  vice  principal.  He 
was  engaged,  with  three  others  CWllliam 
Newman,  the  foreman;  J.  K.  Dean  and  Hen- 
ry Bachman.  the  last  two  his  fellow  serTants), 
In  unloading  some  switch  points  from  one  of 
the  appellants  cars.  These  switch  points 
were  heavy,  and  the  strength  of  four  men 
was  required  to  lift  them.  The  aKKllee  and 
William  Newman  were  at  one  end  of  the 
switch  points,  and  Dean  and  Bachman  at  the 
other  end.  Newman  ordered  the  appellee  to 
seize  and  help  him  lift  the  end  of  the  fourth 
and  last  switch  point;  indicating  to  the  plain- 
tur,  and  inducing  him  to  believe,  that  he 
would  be  assisted  by  the  foreman  In  lifting 
it  Newman,  however,  negligently  failed  to 
render  the  assistance,  and  the  entire  weight 
of  the  switch  point  was  thus  cast  upon  the 
appellee,  from  which,  as  approximate  result  of 
the  negligence  of  Newman,  he  sustained  In- 
Jury,  consisting  In  inguinal  hernia.  For  this 
injury  he  recovered  in  this  suit  a  verdict  and 
Judgment  in  the  sum  of  fl,200,  not  complain- 
ed of  as  excessive." 

During  the  progress  of  the  trial,  the  plain- 
tiff, being  upon  the  stand  as  a  witness  In  his 
own  behalf,  was  asked  to  state  whether  or  not 
he  was  a  married  man.  The  defendant,  by 
counsel,  otijected  to  the  question,  and  its  ob- 
jection was  overruled,  whereupon  the  witness 
answered  that  he  had  a  wife.  The  witness 
also  was  permitted  to  answer,  over  the  objec- 
tion of  the  defendant,  that  his  wife  bad  no 
means  of  support,  except  her  own  labor.  The 
ruling  of  the  court  In  admitting  this  testimony 
was  assigned  as  error  In  the  court  of  dvll  ap- 
peals, and  is  also  assigned  In  this  court  The 
court  of  civil  aipeals  held  that  the  admission 
of  the  evidence  was  error,  but  concluded  that 
the  error  was  harmless.  We  concur  In  their 
ruling  that  so  much  of  the  testimony  as  mere- 
ly showed  that  he  had  a  wife  was  not  inju- 
rious to  the  defendant,  from  the  fact  that  the 
wife  was  a  witness  hi  the  case,  and  the  Jury 
must  therefore  have  known  that  tbe  plain- 
tiff bad  a  wif&  But  we  cannot  agree  that  the 
mere  fact  that  the  plaintiff  was  a  laboring 
man,  and  was  earning  at  the  time  of  the 
acdd^t  but  a  dollar  per  day,  showed  that  he 
had  no  other  resources.  In  the  case  of  Ball- 
toad  Go.  V.  Lyd^  &7  T&x.  505,  the  court  say: 
"Whatever  may  be  the  rule  in  cases  of  slan- 
der and  breach  of  ivonilse  of  marriage,  yet, 
In  this  character  of  case,  where  tbe  suit  is 
by  the  party  himself  for  Injuries  received,  al- 
though Qie  plaintiff  may  show  the  nature  of 
bis  bndneas,  and  the  v^ue  of  his  services  in 
condiurttDg  it,  as  a  ground  for  estimating  dam- 
ages, yet  his  wealth  or  poverty  la  an  Immate- 


rial Issue,  calculated  to  unduly  influence  the 
verdict"  The  same  rule  was  allied  In  the 
case  of  Hallway  Co.  v.  Harrington,  <^  Tex. 
S97.  There  the  court  say:  "That  evldrace 
was  not  admissible  In  this  case,  and  was  cal- 
culated to  i^udlce  tbe  rights  of  kppellant 
*  *  *  As  this  evidence  was  Improperly  ad- 
mitted over  the  objections  of  appellant,  proiH 
erly  interposed,  and  as  it  cannot  be  determin- 
ed that  appellant  waa  not  injured  thereby, 
the  Judgment  ought  to  be  reversed."  There 
the  wife  and  children  were  suing  for  dam- 
ages for  injuries  resulting  in  the  death  of  the 
husband  and  father.  The  court  placed  their 
ruling  upon  the  ground  that  the  husband  was 
bound  to  support  the  wife  and  children,  and 
that,  therefore,  the  question  of  their  wealth 
or  poverty  could  not  affect  tbe  amount  of  the 
recovery.  The  evidence  In  question  In  this 
case  threw  no  light  upon  any  issue  properly 
Involved  In  It,  and  was  calculated  solely  to 
awaken  tbe  sympathy  of  the  Jury,  and  there- 
in to  swell  the  damages  to  be  awarded  by  the 
verdict.  Counsel  for  the  plaintiff  evidently 
thought  it  would  have  some  effect  in  plain- 
tiff's favor,  else  he  would  not  have  Insisted 
upon  its  admission  over  the  objection  urged 
on  part  ot  the  defendant  The  true  rule  Is 
that  hi  such  a  cas^  in  ordor  to  hold  that  the 
error  does  not  require  a  reversal  of  the  judg- 
ment it  ought  clearly  to  appear  that  no  In- 
Jvrj  could  have  resulted  from  the  admission 
of  tbe  evidence.  Since  It  does  not  so  appear 
with  lefersnce  to  the  testimony  in  question, 
the  Judgment  most  be  set  asld^  and  a  new 
trial  awarded. 

It  IB  also  complained  that  tbe  court,  In  its 
charge,  erred  In  defining  '^negligence."  Tbe 
definition  In  question  is  as  f(^lows:  "Negli- 
gence Is  tbe  omission  to  do  something  which 
a  reasonable  man,  guided  try  those  ctmsldera- 
tlons  which  ordinarily  regulate  the  conduct 
ot  human  affairs,  would  do,  or  doing  some 
thing  which  a  reascmable  and  pmdent  man 
would  not  do."  The  conduct  of  a  man  of 
ordinary  prudence,  under  all  the  drcumstan^ 
oes  of  the  case^  is  the  standard  by  which  the 
law  testa  the  queetim  of  ordinary  negligence. 
"A  reasonably  prudent  man"  may  mean  the 
same  as  "an  ordinarily  prudent  man."  But  a 
different  slgnlflcadon  may  be  attached  to  tbe 
words  "a  reasonable  man."  A  man  may  pos- 
sess ordinary  reasoning  powers,  and  yet  be 
may  have  leas  caution  than  a  man  of  ordinary 
prudence.  The  d^nltion  Is  not  accurate,  and 
we  inc^e  to  UUnk  it  erroneous. 

A^ain,  it  seems  to  us  that  the  charge  of  the 
court  upon  the  measure  of  damages  may  be 
subject  to  the  criticism  made  upon  It  In  the 
j^lntiff  in  error's  assignment  To  charge 
that  in  assessing  tbe  damages,  they  should 
condder  tbe  plaintiff's  "pwsonal  injury,"  his 
'^In  and  suffering"  In  consequence  of  his  In- 
Juries,  and  "the  permanent  injury  sustained 
him,"  is,  we  tlilnk,  calculated  to  confuse 
the  Jury,  and  to  Induce  tiiem  to  give  damages 
twtee  for  tbe  same  loss. 

We  think  the  other  asslguments  of  error  on 
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part  of  the  j^alnUff  In  error  were  correct^ 
disposed  of  In  the  o^nlon  of  tlie  court  of  dvll 
appeals. 

Since  the  case  Is  to  be  rerersed,  It  Is  proper 
to  pass  upon  a  cross  assignment  of  error 
made  In  me  court  of  civil  appeals  tbe  ap- 
pellee  (the  defendant  In  error  In  this  court). 
He  complains  that  the  court  erred  In  giving 
tbe  following  charge  at  the  request  of  the  de- 
fendaut:  "If  you  find  from  the  evidence  that 
It  was  part  of  the  duty  of  the  plalntlCT  and  his 
co-laborers  to  unload  switch  points,  and  the 
number  of  men  to  handle  the  same,  and  the 
danger  Incident  to  handling  same,  was  a  mat* 
ter  open  and  patent  to  the  common  observa- 
tion, and  the  idaintlft  could  have  known  these 
facts  by  the  use  of  ordinary  care,  and  no  act 
of  negligence  on  the  part  of  defendant's  fore- 
man, Wm.  Newman,  contributed  to  said  In- 
Jury,  he  assumed  the  risk  Incident  to  hia  em- 
ployment, and  cannot  recover;  and,  If  you  so 
And,  you  will  find  for  defendant"  Tbe 
ground  of  complaint  Is  that  the  Instruction  Is 
a  practical  repetition  of  one  paragraph  In 
the  main  charge.  This  may  not  occur  upon 
another  trial,  and  to  hardly  a  matter  which 
requires  consideration  at  our  hands  at  this 
stage  of  the  proceedings.  However,  in  view 
of  another  trial,  we  deem  It  propa  to  say 
that  both  the  charges  In  question  embody  a 
propcnitlon  of  law  which  Is  not  correct.  We 
anderstand  tbe  law  to  be  that,  when  the 
servant  enters  the  employment  of  the  master, 
he  has  the  right  to  rely  upon  the  assumption 
that  the  machinery,  tools,  and  appliances  with 
which  be  Is  called  upon  to  work  are  reasona- 
bly safe,  and  that  the  business  Is  conducted 
In  a  rea8(Hiably  safe  manner.  Be  is  not  re- 
quired to  use  ordinary  care  to  see  whether 
this  has  been  done  or  not.  He  does  not  as- 
sume the  risks  arising  from  tbe  failure  of  the 
master  to  do  his  duty,  unless  he  knows  of  the 
failure  and  the  attendant  risks,  or,  In  the 
ordinary  discharge  of  his  own  duty,  must 
necessarily  have  acquired  the  knowledge. 
Bonnet  v.  Railway  Co.,  8»  Tkl  72,  83  8.  W. 
884;  Railroad  Oo.  v.  Blngle,  42  8.  W.  971. 
For  the  error  of  the  trial  court  In  admitting 
testimony  that  the  wife  bad  no  resources, 
except  the  l&bor  of  her  husband  (the  plaintiff), 
the  Judgment  of  that  court,  and  that  of  tbe 
court  of  civil  appeals,  are  reversed,  and  the 
cause  remanded. 


TEXAS  &  P.  RY.  CO.  V.  EBERHART  et  at 
(Supreme  Court  of  Texas.    Dec  18.  189TJ 

Appbal—Rbcord— Re  viBV— Trial— Instruotioks 
—Master  and  Servant  —  NEOLiaKSOK—As- 

suHPTioK  or  Risk — RiiLROAna — Roles. 
1.  Where  a  party  etcepts  to  a  charge,  to  Jus- 
Utr  the  giving  of  which  there  most  be  evidence 
on  two  propositions,  and  in  his  assignment  of  er- 
ror be  questions  tbe  existence  of  evidence  as  to 
only  one  proposition,  the  court  will  not,  under 
OL  Civ.  An>.  Bnle  29  &0  8.  W.  viU.).  providing 
tiiat  each  assignment  of  error  that  Is  not  accom- 
panied br  its  appn^^te  propositions  and  state- 
mmts  shall  be  reganed  bm  aibandoiwd,  consider 


whether  there  was  evidence  npon  the  other  point. 

2.  Where  there  Is  evidence  of  several  groii[» 
of  facts,  any  one  of  which.  If  tme,  would  require 
a  verdict  for  defendant,  the  fact  that  the  coun 
tells  the  jniy  to  And  for  defendant  U  ther  bdien 
that  one  of  said  groups  exists,  withoot  tdlmg 
them  to  so  6nd  if  either  of  tbe  other  gnmps  ex- 
ists, is  not  error,  hi  the  absence  of  a  rcQuest  for 
a  further  diarge. 

8.  A  railway  employd  does  not  assume  more 
than  the  ordinary  risks  pertaining  to  the  service. 

4.  In  an  action  for  the  death  of  a  car  repairer, 
defendant  requested  two  charges,-— one  that  if 
deceased  knew  of  the  manner  in  which  entries  of 
cars  were  made  on  the  rqiair  tracks,  whoe  be 
was  liable  to  be  at  work,  plaintifE  could  not  re- 
cover by  reason  of  the  manner  in  which  mhj 
entry  was  made;  and  tbe  otha>,  that  althoogb 
defendant  had  failed  to  perform  Its  duty  with 
reference  to  the  establishment  of  rules  as  to  en- 
tries, and  as  a  consequence  deceased  was  left 
exposed  to  danger,  still  If  he  knew  this,  or  coold 
have  known  of  it  by  ezercisina  ordinary  care, 
plaintitr  could  not  recover.  flieA  that  both  wot 
properly  ref  osed,  since  they  would  have  prevented 
a  recovery,  even  If  defendant  was  guCty  of  n^li- 
gence,  regardless  of  the  question  whether  it  had 
made  proper  rules. 

5.  An  employe  of  a  railway  company  need  not 
exercise  care  to  ascertain  whether  it  has  estab- 
lished proper  rules  for  conducting  its  busfnesH  so 
SB  to  aSora  Its  servants  protection,  aince  he  has  a 
right  to  presume  It  has  done  so. 

Error  to  court  of  dvU  appeals  of  Second  su- 
preme Judicial  district 

Action  by  Charlotte  Blba-hart  and  others 
agalntt  the  Texas  ft  Badflc  Railway  Oom- 
pany  to  recover  damas^  for  the  death  of 
plaintiff's  husband,  caused  tiy  defoidaDfs 
negligence.  From  a  Judgment  for  plaintiffs 
which  was  affirmed  by  tbe  eonrt  of  civil  ap- 
peals (40  8.  W.  1060),  defendant  brings  mm- 
Affirmed. 

T.  J.  Freeman  and  Stanley,  Spoonts  & 
Thompson,  for  plalntifr  in  error.  Ball,  Wynite 
&  MeOaet,  for  defendants  In  error. 

DBNMAN.  J.  This  suit  was  brought  by 
Charlotte  Thedens,  now  Bberbart,  to  recover 
damages  for  the  death  of  her  husband,  Mar- 
tin Thedens,  who  was  killed  while  hi  the  serv- 
ice of  defendant  rei>alring  a  car  on  the  repair 
track,  on  the  24th  day  of  February,  18SS- 
Sbe  charges  that  defendant  was  guU^  of 
negligence  contributing  to  the  death  of  Tbed- 
ens  In  the  following  particulars:  (1)  In  run- 
ning a  car  onto  the  repair  track,  and  allow- 
ing same  to  collide  with  the  one  on  which 
Cniedens  was  working,  without  giving  tUm 
notice  thereof;  and  (2)  in  not  adopting  proper 
rules  calculated  to  secure  the  giving  of  notice 
to  the  car  repairers  of  tbe  eatrj  of  cars  on  tbe 
repair  tracks. 

Error  is  assigned  upon  the  giving  by  tbe 
trial  court  of  the  following  chaise:  "Or  if 
you  find  from  the  evldmce  that,  according  to 
and  under  the  method  of  doing  busfocss  in 
connection  with  the  repair  track,  and  the  en- 
tering and  moving  of  cars  thereon,  it  was  the 
duty  of  <nie  Blythe  to  give  notice  of  tlie  ap- 
proach of  cars  on  tbe  repair  track,  and  that 
said  Blythe  was  the  foreman  of  the  car-repair- 
ing department,  and  was  In  control  of  the  car 
r«palrws,  and  tliat  saU  Bljtta  was  ne^ 
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gent  Id  not  glYing  notice  to  Martin  Thedens 
at  the  time  In  question,  and  do  not  find  that 
said  Thedens  was  guUiy  ot  negligence  cans- 
ing,  or  contributing  to  caoae,  his  death,  then 
70a  will  find  for  the  pUUnUff."  The  nndls- 
pated  evidence  shows  that  Blythe  was  fore- 
man of  the  car-repairing  department  In  which 
Thedens  was  working.  In  order  to  justl(]r 
this  charge,  nnder  the  doctrine  laid  down  In 
Raflway  Co.  t.  WHllams,  75  Tei.  4,  12  S.  W. 
835.  there  shonid  be  evidence  (1)  tending  to 
prove  that  Blythe  was  golltr  of  negligence 
in  not  giving  notice,  and  (2)  showing  condu- 
sively  that  he  had  authority  to  employ  and 
discharge,  since  the  charge  assumes  that  he 
was  a  vice  principal.  In  appellant's  brief,  un- 
do- this  assignment,  the  following  is  the  only 
pn^maltion  made:  "There  was  no  evidence 
tending  to  show  that  Blythe  was  negligent  in 
falling  to  give  any  notice  to  Thedens  at  the 
time  of  the  accident,  and  the  charge  sub- 
mitted an  Issue  not  made  by  the  evidence." 
The  court  of  civil  appeals,  as  we  think,  cor- 
rectly held  that  there  was  evidence  of  such 
negligence,  but  did  not  advert  to  the  ques- 
tion as  to  whether  there  was  evidence  show- 
ing that  Blythe  bad  power  to  employ  and 
discharge.  They  evldaitly  considered  that, 
aince  the  only  proposition  presented  under  the 
KSsignmeDt  did  not  question  the  existence  of 
evidence  showing  such  power,  all  objection  to 
the  charge  on  that  ground  that  might  be  In- 
Tolred  In  the  assignment  was  waived,  and 
that,  Oierefore,  they  were  not  called  upcm  to 
examine  tbe  record  for  such  evidence.  In 
this  we  think  they  were  correct  The  court, 
having  gone  to  the  record,  and  found  evi- 
dence justifying  the  charge  upon  the  point 
presented  by  the  proposition,  was  not  called 
npm  to  look  for  evidence  suj^ortlng  It  upon 
the  other  point  npon  which  It  was  not  at- 
tacked. As  to  that  the  assignment  must  be 
hdd  to  have  been  abandoned.  Ct  Civ.  App. 
Uole  29  (20  S.  W.  vlU.).  We  therefore  find  no 
enor  In  overruling  same. 

The  giving  of  the  following  charge  Is  as- 
rigoed  as  error:  "If  you  believe  from  tbe  evi- 
dence that  said  Martin  Thedens  knew  what 
roles  and  regulations,  If  any,  or  what  method 
or  custom  of  giving  notice,  If  any,  were  In 
force  or  relied  npon  with  reference  to  the 
entry  and  moving  of  cars  on  said  repair 
tracks,  and  that  be  was  guilty  of  negligence 
in  remaining  at  work  in  said  car-repatring 
•OTlce,  then  yon  will  find  for  defendant" 
Ihls  was  a  charge  Inatmctlng  the  Jury  to  find 
for  defendant  npon  a  certain  state  of  facts. 
If  there  was  any  other  group  of  facts  which 
would  have  authorized  a  finding  for  defend- 
ant it  should  have  asked  a  charge  presenting 
nd)  Issne  The  d^mdant  could  not  have 
been  prejndieed  the  chaise  as  far  as  It 
went.  If  there  was  any  other  portion  of  the 
charge  which  was  prejudicial  to  defendant  It 
tiionld  hare  been  assigned  as  error.  We  are 
therefore  of  <^lnlon  &iat  the  conrt  of  civil 
appeals  correctly  overruled  this  assignment 

It  Is  ntsed  that  Qw  court  erred  in  refusing 


to  give  the  following  charge  asked  by  defend- 
ant: "The  Texas  &  Pacific  RaQway  C3om- 
pany,  defendant  requests  the  court  to  In- 
struct the  Jury  as  follows:  The  jury  are  In- 
structed that  the  deceased,  Martin  Thedens, 
In  accepting  service  as  a  car  repairer,  took 
the  position  subject  to  all  risks  pertaining  to 
such  service;  and  If  he  knew  of  the  custom 
or  manner  In  whilch  entry  was  made  npon  the 
repair  tracks,  where  he  was  liable  to  be  at 
work,  then.  In  such  event  he  Is  held  to  have 
assumed  all  risks  Incident  to  the  manner  of 
making  entry  on  said  track,  and  plaintiff  In 
this  case  would  not  be  entitled  to  recover  by 
reason  of  the  manner  In  which  the  entry  was 
made."  This  charge  Is  not  a  correct  state- 
ment of  the  law,  in  that  (1)  Thedens  cannot 
be  held  to  have  assumed  more  than  the  or- 
dinary risks  pertaining  to  the  service;  and 
(2)  It  would  have  prevented  a  recovery  If  the 
facts  stated  therein  were  found  to  be  true, 
though  the  Jury  might  bave  believed  that  de- 
fendant was  guilty  of  negligence  In  running 
the  car  onto  the  repair  track  without  refer- 
ence to  the  question  as  to  whether  It  bad 
made  proper  rules.  Being  of  opinion  that, 
for  these  reasons,  the  <diarge  was  correctly  re- 
fused, we  do  not  deem  it  necessary  to  Aeter- 
mlne  the  validity  of  other  objections  made 
thereto  by  appellee. 

It  Is  urged  that  the  court  erred  In  refusing 
to  give  the  following  charge  requested  by  de- 
fendant: "Though  the  Jury  should  find  that 
those  operating  the  railway  had  failed  to  per- 
form the  duty  defined  with  reference  to  the 
establishment  of  rules,"  etc.,  "and  that  as  a 
consequence  the  employes  engaged  as  deceas- 
ed were  left  unprotected  and  exposed  to  dan- 
ger, still.  If  It  should  also  appear  that  Mar- 
tin Thedens  knew  this,  or  by  the  exercise  of 
ordinary  care  could  have  known  of  It,  and 
still  continued  in  the  employ,  he  could  not  re- 
cover." This  charge  Is  Incorrect  in  two  re- 
spects: (1)  It  imposed  upon  Thedens  the 
duty  of  exercising  care  to  asc^tain  whether 
the  defendant  had  established  proper  rules, 
whereas,  under  th^  law,  he  had  the  right  to 
assume  that  it  had  done  so  (Rallwtgr  Go.  v. 
Lehmberg,  75  Tex.  67,  12  S.  W.  838;  Bonnet 
V.  Railway  Co.,  89  Tex.  76,  33  S.  W.  334);  and 
(2)  It  Is  subject  to  the  second  objection,  above 
stated,  to  the  next  preceding  charge.  This 
charge  Is  taken  from  the  case  of  Railway  Go. 
V.  Hall,  78  Tex.  600,  15  S.  W.  108.  We  do  not 
understand  that  It  was  the  Intention  of  the 
court  to  express  an  opinion  as  to  the  correct- 
ness of  that  part  of  the  charge  which  stated 
that  plaintiff  could  not  recover  If  he,  "by  the 
use  of  ordinary  care,  might  have  known"  of 
the  failure  of  defendant  to  provide  rules.  No 
objection  was  there  made  by  tbe  plaintiff  to 
that  portion  of  the  charge  as  is  here  made, 
and  therefore  the  question  was  not  before  the 
court  The  language  of  the  opinion  shows 
that  the  approval  related  to  that  portion  of 
the  charge  there  quoted  which  undertook  to 
Inform  the  Jury  ot  defendant's  duty.  Ibws 
was  no  fiEzw  in  ovamUnf  this  uslgnmeut. 
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Havlns  disposed  of  all  the  aasignments  ovon 
vbldi  we  granted  the  writ  of  error  adTOrady 
to  plaintiff  In  error,  and  being  of  oidnlon  that 
the  otlier  nnmerons  asalgnmenta  made  here 
are  not  well  taken.  It  U  ordered  that  tb^  be 
oTermled,  and  the  judgment  aflbmed. 


MAGBB  T.  STATB. 

(Ooart  of  Orlminal  Appeals  of  Texas.    Dec.  22, 
1807,) 

CaiMiXAL  Law— IiiPBiOHi  vo  Etideitci — AssioK* 
MENT  or  Bkbor. 

1.  Where  teittmonr  is  introdoced  simply  to  Im- 
peach defendant's  witness,  and  without  attempt- 
ing to  prove  that  snch  witness  had  made  state- 
ments of  crimioatiag  fiaets  against  tbe  accosed, 
it  is  not  necessai?  to  instruct  that  the  testimony 
is  to  be  restricted  to  the  purpose  for  which  it 
was  admitted. 

2.  Under  Acts  2SQi  Leg.  p.  17,  which  requires 
that  tbe  exertion  shall  be  reserred  at  the  time 
the  charge  is  given  or  brought  forward  In  the 
motion  for  a  new  trial,  an  assignment  of  error 
that  the  court  failed  to  give  an  instraction  in  his 
charge  cannot  be  maintained  in  a  case  tried  sinos 
the  passage  of  such  act,  where  no  exception  was 
reaerred  to  the  charge  when  givai,  or  presented 
In  the  motion  for  a  new  trial. 

On  motion  for  rehearing.  Denied. 
For  former  report,  aee  43  S.  W.  98. 

HENDERSON,  J.  This  case  was  affirmed 
at  a  previoua  6xf  of  thla  term,  and  now 
comes  before  na  oa  motion  for  rehearing. 
Counsel  for  appellant  complains  because  this 
court  did  not  consider  an  assignment  of  er^ 
ror  in  the  original  opinion:  "That  the  court 
below  erred  In  falling  to  limit  and  restrict 
the  testimonr  of  H.  L.  Robb,  Will  Dawson, 
T.  B.  Walker,  Mrs.  B.  R  Bond,  Joe  Clark, 
and  3.  R.  Collin,  In  his  charge  to  the  jury, 
,  for  the  purpose  for  which  It  was  admitted." 
This  testimony  could  have  been  used  tor 
but  one  purpose,  to  wit,  for  the  Impeachment 
of  the  witnesses.  This  Is  not  a  case  In 
which  tbe  state  Introduced  a  witness  for  the 
purpose  of  impeaching  another  witness,  and 
proves  by  said  witness  that  the  defendant's 
witness  had  made  statements  of  crlnUnatlTe 
facts  against  defendant  This  Is  simply  a 
case  In  which  the  state  Introduced  evidence 
for  the  purpote  of  Impeaching  the  defend- 
ant's witnesses,  without  proof  that  the  wit- 
nesses sought  to  be  Impeadied  had  made 
statements  of  crlminatWe  facts  against  the 
accused;  and,  as  before  stated,  the  jury 
could  not  have  used  It  for  any  other  purpose. 
But,  concede  all  that  Is  contended  for  by 
counsel  for  appellant,  there  was  no  exception 
reseryed  to  the  charge  when  given,  nor  was 
there  exception  presented  in  the  motion  for 
a  new  trial.  This  case  was  tried  after  the 
act  of  the  2Sth  leglslatnm  on  this  subject 
had  gone  Into  effect  That  act  requires  that 
tbe  exception  shall  be  reserved  at  the  time 
the  charge  Is  given,  or  brought  forward  in 
the  motion  for  a  new  trial.  See  Acts  2Sth 
Leg.  p.  17.  The  motion  for  rehearing  is 
overruled. 


8IMNACHBB  v.  STATE. 

(Court  of  Criminal  Anieab  of  Tnas.  1 
1807.) 

TBsrr— Nbw  Triai^Diligbxcb— Isstw 

1.  Where  the  ne«47>dlacovefed  evideni 
which  one  convicted  of  crime  moves  foi 
trial,  goes  only  to  disprove  facts  which 
fendant  was  bonad  to  know  that  the  stat 
attempt  to  prove,  and  Is  only  cnmulat 
motion  Is  properly  denied. 

2.  Tliat  a  defendant  did  not  pay  hia 
a  sufiScient  fee  to  enable  him  to  hant  i 
mony  Is  not  snch  an  excuse  for  a  buA 
gence  In  finding  It  that  a  new  trial  wUt  b 
ed  upon  finding  it  after  conviction. 

3.  That  a  defendant  was  surprised  by 
dence  of  bis  own  witness  is  not  ground  f  o 
trial. 

4.  Where,  in  a  prosecution  for  theft, 
no  issue  as  to  the  consent  of  the  ownei 
taking  of  the  stolen  goods,  an  omissioD 
conrt  when  he  came  to  ap^  the  law  to  tl 
to  include  the  want  of  consent  the  oi 
having  properly  defined  theft  In  the 
charge,  is  not  error. 

Appeal  firom  district  court,  Bastro] 
ty;  Ed.  B.  Sinks,  Jndge. 

Thomas  Slmnacher  was  convicted  o 
and  he  appeals.  Affirmed. 

J.  B.  B.  Laird  an^L  J.  P.  Fowler,  &k 
lant   Mann  Trlce,*fw  the  State. 

HKNDBRSON,  J.  Appellant  was  t 
ed  of  theft  of  personal  property  v 
value  of  $50,  and  given  three  years 
penitentiary,  and  prosecutes  this  ap 

The  first  and  second  errors  assigned 
pellant  are  to  the  charge  of  the  court 
cnmstantlal  evidence,  and  the  failure 
court  to  give  the  diarge  requested  bj 
lant  Tbe  charge  of  the  court  on  tt 
ject  was  full,  and  In  accordance  w 
approved  toma,  and  covered  the  mat 
tained  In  appellant's  requested  spe< 
Btructions. 

Appellant  contends  that  the  court 
have  given  him  a  new  trial  because  i 
ton  found  In  the  house  of  appellant  i 
aufflclently  Identified  as  the  cotton 
from  N.  A.  Spier.  We  have  dlscust 
matter  In  tbe  companI(m  case  of  Sin 
V.  State  (Just  decided)  48  8.  W.  354,  oj 
to  what  was  there  said.  In  our  opin! 
evidence  of  Identification,  though 
stantial,  was  complete. 

Appellant  also  contends  that  th< 
erred  in  overruling  his  motion  for  a  n< 
on  the  ground  of  newly-discovered  ei 
Appellant  has  a  lengthy  appllcatloi 
new  trial  on  this  ground,  and  has  ai 
thereto  a  great  number  of  affldavll 
gesting  newly-discovered  evidence.  : 
from  an  Inspection  of  the  aame,  It  i 
tHat  appellant  began  to  use  diligence 
ready  for  trial  after  his  conviction; 
evidently  appears  that  all  this  testim 
the  use  of  reasonable  diligence,  mlg] 
been  discovered  before  the  trial.  Ai 
was  bound  to  know  that  the  state  w< 
sist  that  said  cotton  had  been  stolen  a 
and  had  been  hauled  from  the  furoai 
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n  a  wagoo,  drawn  bj  two  boraes,  to  ap- 
tffB  bonae,  aomc  two  or  tbree  mUes 
orer  a  rongb  road;  and  It  was  his 
then.  If  he  proposed  to  show  that  said 
I  could  not  be  hauled  by  two  li«rsea 
mcb  a  road,  to  use  diUsence  to  procure 
ace  to  sbow  tbat  the  same  was  impoa- 
IB  tbls  case,  unUke  the  cooapanioB 
»f  Simnacber  t.  State.  It  appears  tbat 
lant  conteetcd  wltb  the  state  tfae  clr- 
tazwes  of  Identification  of  tb«  aUeged 
I  cotton  bf  pecan  leaves  found  among 
d  that  he  abewed  by  a  nnmber  of  wlt- 
I  that  appellant's  flsld  had  paean 
a  growing  In  It,  thna  accounting  for  the 
-ranee  of  pecan  leaves  among  the  cot- 
If  he  thought  that  he  needed  other  tea- 
7  on  tfala  point,  he  should  taave  used 
ace  to  procure  tt  AX  least,  It  to  not 
1  In  the  application  tbat  he  used  suffl- 
dtllgencc  to  find  other  witnesses  who 
:  know  ttia  fact,  and  It  Is  no  excuse  tbat 
d  not  paid  his  lawyer  a  anfflcient  fee  to 
vfi  tBStunGoy.  It  appean  that  he  had 
TB  engaged  ta  defend  him  at  a  former 
of  the  court,  and  erar  since;  and, 
ler  they  recelTed  nnich  or  lUtle  tot 
serrlces,  It  was  eQnally  their  duty  to 
)roper  dlUgtaoa  In  preparing  tbalr 
's  casfc 

«llant  complains  that  be  was  surprised 
t  testimony  of  Acbile  Decker  to  the  ef- 
iiat  a  part  of  his  harness  Was  broken 
nl^laced  during  the  night  of'tbe  thefL 
tate'a  theory  appears  to  have  been  that 
otton  was  hauled  with  Decker's  team, 
ippeUant  nsed  bto  harness.  This  wit- 
It  occurs,  was  introduced  by  appellant, 
t  to  slngiilar  that  be  was  taken  by  sur- 
by  the  testimony  of  bis  own  witness. 
:ur8  to  ua  tbat  a  proper  interrogation 
a  witnesa  ij  Appelant  would  have  dis- 
ed  this  pOTtton  of  his  testimony.  We 
not  tiie  time  to  enter  Into  a  discussion 
the  affidavits  presented.  As  sold  be- 
thoae  that  appear  to  be  material  the 
could  have  been  easily  discovered  by 
B«  of  the  least  diligence  on  the  part  of 
ppeUant  prior  to  the  trial;  and,  in  the 
we  take  of  this  record,  even  if  all  of 
mtimtfuj  had  been  before  the  Jury,  it 
1  not  have  affected  the  result  reached 
lem  The  evidence,  though  clrcum- 
lal.  ia  8tror«  and  to  the  point,  and  with 
nest  Jury  there  could  be  no  question  as 
!  guUt  of  appellant 

his  motion  for  a  new  trial  appellimt 
lalns  of  the  charge  of  the  court  on  the 
td  tbat  it  fulls  to  Instruct  the  Jury  that 
must  Snd  thait  the  property  waa  taken 
ut  the  consent  of  the  owner.  In  the 
:e  of  the  court  defining  "theft,"  the  Jury 
dtetinctl}'  informed  that  the  taking 
be  without  the  cooseut  of  the  owner, 
he  omission  In  the  subse^iuent  portion 
t  cliarge  of  this  phrase  could  not  have 
d  the  Jury.  The  consent  of  the  prose- 
was  not  an  Issue  in  thto  case.  The 
13  S.W.-33 


state  proved  th^  want  of  consent,  and  ap- 
pellant's defense  did  not  put  this  matter  in 
laaoe.  Hto  defense  was  based  solely  on  tba 
proposition  that  he  did  not  take  tbe  alleged 
aloleu  property.  The  pioperty  tbat  was 
found  In  his  bouse  be  claimed  as  bis  own, 
and  he  insisted  tbat  the  state  failed  to  iden- 
tify said  seed  cotton  as  the  property  of  the 
prosecutor.  In  the  view  we  take  of  thto 
matter,  there  was  no  eiror  in  the  omission  of 
the  court  to  include  in  the  portion  of  his 
charge,  when  be  came  to  apply  the  biw  to 
the  facts  of  the  case,  the  want  of  consent  of 
the  proaectttor.  No  errors  appearing  In  the 
record,  the  Jodgment  to  afflrmej. 


Bx  ptrte  J0NB8. 

(Oonrt  ef  OHmfaial  Appeals  of  Texas.  Dee.  9St, 
1807.) 

Taxatioh  —  OoxsTiTUTiovAL  Reyna—aiwe*- 

EQDALITT  and  nKlPORHITT— OeoVV*^ 

Tios  Tax  Law— Vauditt. 

1.  Occupstion  Tax  Law  (25tb  Leg.  Sp.  Sesa.  p. 
49)  art  9049,  subd.  21,  reanlrlug  peddlers  to 
pay  spe<Med  taxes,  and,  ia  proflsoa,  exempting 
ex-soldiers  and  other  enumerated  classes  of  pas- 
sens  from  payment  of  such  tax  for  Beddllag, 
violates  Const  art.  8,  |  1,  declaring  mat  "tax- 
ation f^atl  be  equal  and  nntform." 

2.  It  also  Tiolates  article  8,  I  2,  dedoring  that 
all  occumtion  taxee  shall  be  squal  and  uniform 
on  the  same  classes  of  subjects,  and  tbat  all 
laws  exempting  property  from  tsxation,  with 
certain  exceptions,  snail  be  void. 

8.  It  Is  also  obooxiaui  to  BlU  of  Rights,  i  8, 
declaring  that  all  free  men.  when  they  form  a 
social  compact,  have  equal  rights,  and  no  man 
or  set  of  men  to  entitled  to  exdudve  separate 
pdbMe  emolnmentB  or  privfltgeu,  bnt  la  consid- 
eration of  putiic  service*. 

Appeal  from  Tarrant  county  court;  J.  S. 
Davis,  Special  Judge. 

Application  by  J.  F.  Jones  for  a  writ  of 
habeas  corpus  for  the  purpose  of  securing 
his  discharge  from  the  custody  of  the  sher- 
iff, to  which  he  was  committed  under  a 
complaint  charging  him  with  peddling  with- 
out paying  the  occupation  tax  and  obtaining 
a  license.  From 'a  Judgment  refusing  the 
writ  and  remanding  the  applicant,  he  ap- 
peals.  Reversed,  and  applicant  discharged. 

Bowlln   &   Scott,  for   appUcaat  Mann 

Trice,  for  the  Stato. 

HENDERSON.  J.  Applicant  was  arrested 
on  an  Information  based  oa  a  complaint 
filed  in  the  county  court  of  Tarrant  county, 
charging  him  with  pursuing  tbe  occupation 
of  a  peddler  with  two  horses  without  first 
having  paid  the  occupation  tax  due  thereon. 
The  criminal  proceeding  was  under  article 
6(MA,  aubd.  21,  of  tbe  act  of  the  25th  legisla- 
ture. See  Lews  25th  Leg.  Sp.  Sess.  p.  49. 
Applicant  sued  out  a  writ  of  habeas  corpus 
before  the  county  Judge.  Tbe  case  was 
tried  before  him,  and  relator  remanded;  and 
from  this  action  of  said  county  court  he 
prosecutes  this  appeal. 

The  statement  of  facts  shows  that  relator 
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ma  regularly  arrefted  on  a  vamuit  tamied 
ont  of  tbe  connty  court  ot  Tarrant  connty 
on  a  oomidalnt  and  Information  filed  Id  said 
court,  charging  relator.  In  legal  form,  with 
tbe  offenu  of  pnrsnlng  the  occnpatlon  of  a 
peddler  wltbont  a  license,  or  without  har- 
Ing  paid  his  occupation  tax  as  such  peddler 
In  the  county  of  Tarrant  and  state  of  Tex- 
as. Said  applicant  had  been  engaged  in 
the  business  of  peddling  vegetables,  fruits, 
chickens,  etc..  In  and  about  Ft.  Worth,  for  a 
number  of  years,  using  two  horses  and  a 
wagon  in  such  business;  that  he  would  tray 
such  articles  so  peddled  him  on  the  mar- 
ket, and  peddle  them  out  dally  from  house 
to  house,  throughout  the  city  of  Ft  Worth; 
that  neither  the  applicant  nor  bis  family 
raised  or  produced  the  articles  so  peddled 
by  him;  that,  when  tbe  new  occupation  tax 
law  went  Into  effect,  applicant  refused  to 
I>ay  his  occupation  tax,  and  continued  ped- 
dling as  before,  until  his  arrest,  on  the  2d 
of  November,  1897. 

Tbe  contention  of  appellant  ts  that  subdi- 
vision 21  of  the  occupation  tax  law  of  the 
25tb  l^slature  is  unconstitutional.  Said 
subdivision  or  section  is  as  follows:  "Subd. 
21.  From  every  foot  peddler,  five  dollars  in 
each  county  In  which  he  peddles.  For  every 
peddler  with  one  horse  or  one  pair  of  oxen, 
the  sum  of  fifteen  dollars  In  each  county 
where  he  peddles;  for  every  peddler  with 
two  horses  or  two  pair  of  oxen,  thirty  dol- 
lars In  each  county  In  which  he  may  pursue 
such  occupation;  for  every  peddler  with  sail 
or  other  boat  In  streams  or  along  the  coast 
or  bays  of  this  state,  thirty  dollars  in  each 
county  In  which  he  may  pursue  such  occu- 
pation: provided,  that  any  blind,  deaf  and 
dumb,  or  any  wounded  person  who  has  lost 
a  hand  or  foot  shall  not  be  required  to  pay 
any  tax  for  peddling:  provided,  that  all  ex- 
Confederate  and  ex-Federal  soldiers  who, 
from  old  age  or  other  cause,  may  be  Inca- 
pacitated to  do  and  perform  manual  labor, 
and  who  are  actual  residents  of  tbe  state  of 
Texas,  and  are  not  inmates  of  any  soldiers' 
home,  or  drawing  any  pension  from  the 
United  States  or  any  state  government,  be 
and  are  hereby  exempted  from  the  payment 
of  any  such  peddlers'  occupation  tax:  pro- 
vided, such  persons  sliall  not  be  exempt 
from  such  peddlers'  tax  If  employed  In  ped- 
dling for  any  other  person  or  persons:  noth- 
ing herein  contained  shall  be  so  construed 
as  to  Include  traveling  vendors  of  tin  or 
earthen- ware:  provided  further,  that  noth- 
ing herein  contained  shall  t>e  so  construed 
as  to  include  traveling  vendors  of  literature 
exclusively  religious  In  character,  or  travel- 
lOK  vendors  of  poultry,  vegetables  or  other 
country  produce  exclusively,  fruit  and  fruit 
trees  exclusively,  if  raised  or  produced  by 
the  vendor  or  his  family."  We  understand 
applicant  to  Insist  that  the  exemptions  con- 
tained in  said  subdivision  are  obnoxious  to 
section  1  of  article  8  of  the  constitution, 
irtileh,  80  far  as  Is  necessary  to  be  here  con- 


ddned.  ts  as  fbUows:  *TaxatiMi  i 
equal  and  nnlform;"  and  aecttim  2 
article  8,  which  reads  as  foUows:  '*A 
patlon  taxes  shall  be  equal  and 
upon  the  same  daas  of  subjects  wit 
limits  of  the  authority  levying  tbe  ta 
the  legislature  may,  by  general  laws, 
from  taxation  public  property  used  1 
lie  purposes;  actual  places  of  retlglo 
ship;  places  of  burial  not  held  for  pri 
corporate  profit;  all  boUdlngs  used 
slvely  and  owned  by  persona  or  asso) 
of  persons  tor  school  purposes  (and  1 
essary  furniture  of  all  schools)  and 
tions  of  purely  public  charity;  and  i 
exempting  property  from  taxation 
than  the  property  above  mentlMied,  i 
void,"— the  iq^edflc  grounds  of  his  o1 
being  as  follows:  "(1)  The  act  ts 
peddlers  alike  according  to  the  nun 
animals  used,  without  regard  to  the  i 
the  animals  or  the  vehlde  used,  an 
out  regard  to  the  amount  of  buslne 
by  the  peddler.  (2)  It  taxes  all  pedd 
Ing  boats  alike,  without  regard  to  tli 
acter  of  the  boats  or  the  amount  of  ti 
done  by  tbe  peddler.  (3)  It  does  not 
to  tax  peddlers  using  more  than  twc 
or  more  than  two  yoke  of  oxen.  (4 
empts  from  the  payment  of  such  occ 
tax,  blind,  deaf,  and  dumb  persons, 
ed  persons  who  have  lost  a  hand  or  1 
ex-Confederate  and  ex-Federal  soidle 
from  old  age  or  other  cause,  are  Ii 
tated  to  do  and  perform  manual  lab 
are  actual  residents  of  the  state  of 
and  are  not  Inmates  of  any  soldiers'  1 
drawing  any  pension  from  the  Unitei 
or  any  state  government,  and  travell 
dors  of  poultry,  etc..  If  raised  or  pi 
by  the  vendor  or  his  family." 

Without  discussing  the  first  three 
objections.  It  occurs  to  us  that  the 
tlons  enumerated  In  applicant's  font 
division  make  said  occupation  tax  I 
tag  subdivision  21)  clearly  obnoxloni 
provisions  of  the  constitution  alwve 
Some  of  the  exemptions  enumerated 
appear  to  have  strong  claims,  and  enl 
consideration  at  the  hands  of  the  h 
ing  power.  If  the  constitution  did  nc 
vene  and  Inhibit  such  action.  In  son 
exemptions  have  been  upheld  where  i 
son  exempted  might  be  entitled  to  a 
or  a  bounty  at  the  hands  of  the 
ment;  but  we  believe  that  other  c 
tlonal  provisions  stand  In  the  way  > 
allowance  by  tbe  lawmaking  pow< 
der  the  provisions  of  our  constltut 
pension  can  be  granted  to  any  pen 
cept  as  provided  in  article  16,  |  55, 
constitution.  In  favor  of  survivors, 
the  Mexican  War.  Section  3  of  our 
rights  would  appear  to  Inhibit  an 
legislation,  and  is  as  follows:  "Sec 
free  men  when  they  form  a  social  c 
have  equal  rights,  and  no  man  or  set 
Is  entitled  to  evcludve  separate  pnbl] 
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ints  or  prlvUeges,  but  In  consldention  at 
lie  serrlceB."  A  proper  coDBtmction  of 
le  constltatlonal  proTislons,  together 
1  an  application  of  same  to  the  occupa- 

tai  provision  before  quoted,  wonld  ap- 
r  to  settle  this  question  In  favor  of  the 
lleant;  for  unquestionably  the  act  exon- 
:e8  and  exempts  from  taxation,  and  con- 
itea  certain  classes  therein  named,  prlr- 
ed  classes,  who  are  authorized  to  pur- 

the  occupation  of  peddling  without  the 
ment  of  any  tax  or  the  procurement  of 
license.  This  is  obviously  taxation 
ch  Is  not  equal  or  uniform.  However, 
.  Is  not  a  new  question  in  tliis  state.  In 
Iman  Palace-Gar  Co.  v.  State,  64  Tex. 
.  almost  this  exact  question  came  ttefore 

supreme  court  for  decision.  That  wai 
ase  in  which  suit  was  brought  by  the 
:e  of  Texas  against  the  Pullman  Palace* 

Company,  claiming  an  occupation  tax 

running  and  operating  Pullman  palace 
9  on  lines  of  railroads  in  the  state  of 
:as,  said  cars  not  being  owned  by  any  of 

railroad  companies  operating  the  rail- 
i.    The  tax  act  under  which  this  recor- 

was  sought  laid  an  occupation  tax  upon 
persons  or  corporations  operating  Puli- 
1  palace  cars  on  railroads  in  the  state  of 
:as,  ezcei>t  persons  or  corporations  who 
led  said  railroad;  and  the  court  held 
t  this  exemption  rendered  the  law  uncon- 
utional  and  void.  Among  other  things, 
ge  Stayton,  who  rendered  that  opinion. 
1:  "If  the  things  done  constitute  in  one 
son  or  corporation  the  taxed  occupation, 
one  doing  the  same  things  can  be  omitted 
n  the  class  taxed  without  a  violation  of 

constitutional  provisions,  even  though 

omitted  or  excepted  person  or  corpora- 
L  made  do  more  or  other  things  than  are 
essary  to  constitute  the  taxed  occupation, 

though  that  done  In  excess  may  within 
If  constitute  a  distinct  occupation  sub- 
:  to  taxation,  however  kindred  in  nature 
occnpation  may  be.  The  legislature  may 
islfy  subjects  of  taxation,  and  these 
(Slflcations  may.  as  they  will  be,  more  or 
I  arbitrary;  but,  when  the  clasalflcatlon 
nade,  all  must  be  subjected  to  the  pay- 
it  of  the  tax  Imposed  who,  by  the  exist- 
e  of  the  facts  on  which  the  classiflcfition 
laaed.  fall  within  it,  unless  exempted  un- 
some  other  constitutional  provision." 
],  to  the  same  effect,  see.  also,  Cooley, 
L'n  (Ed.  1879)  pp.  128.  130,  138.  139,  15't; 
•esty,  Tax'n,  pp.  94,  05,  122.  191,  182,  193; 
7  of  New  Orleans  v.  Home  Mut.  Ins.  Co., 
[>a.  Ann.  440;  Sims  v.  Parish  of  Jat-ltson, 
La.  Ann.  440;  Livingston  v.  City  Council 
Albany,  41  Ga.  21;  Un  Slug  v.  Wash- 
u.  20  Cal.  534;  Sutton's  Heirs  v.  City  of 
lisvllle,  6  Dana,  28.  We  hold  that  said 
division  21  of  the  occupation  tax  act  of  the 
1  legislature  Is  null  and  void,  as  being  v lo- 
ve of  our  constitutional  provisions  on 

subject.  The  Judgment  Is  reversed,  and 

relator  Is  ordered  discharged. 


PAYNE  V.  STATE. 
(Court  of  CMpiiaa]  Appeals  of  Texas.    Dec.  22, 
1897.) 

Rapo— Imdictmbkt  roB— BurpioiBNCT— Bt  Fobcs 
OH  Fax  CD. 

1.  An  indictment  which  charges  a  rape  by 
fraud,  by  personating  the  haaband,  most  allege 
that  the  injured  female  is  a  married  woman,  and 
not  the  wife  of  the  defendant. 

2.  Where  defendant  went  to  the  bed  on  which 
the  prosecuting  witness -was  sleeping  with  her 
buHband,  and  committed  npon  her  the  crime  of 
rape,  and  she,  awaking,  and  believing  him  to  he 
her  husband,  made  no  resistance,  defendant  not 
having  nsed  any  stratagem  to  induce  her  to  be- 
lieve that  he  was  her  hmband,  the  crime  so  com- 
mitted is  rape  hy  force,  and  not  rape  liy  frand. 

Appeal  from  district  court,  Callahan  county: 
T.  H.  Conner,  Judge. 

Action  hy  the  state  against  Bunyon  Payne 
for  rape.  Judgment  of  conTlctlon.  Defend- 
ant appeals.  Reversed. 


J.  E.  Thomas,  for  appellant 
for  the  State. 


Uann  Trice. 


HENDERSON,  J.  Appellant  was  convicted 
of  rape,  and  his  punishment  assessed  at  con- 
finement in  the  penitentiary  for  a  term  of  Qve 
years;  hence  this  appeal.  The  charging  part 
of  the  Indlctmentis  as  follows:  "That  defend- 
ant did  thai  and  there  by  force,  threats,  and 
fraud,  and  without  the  consent  of  the  said 
Jessie  Winn,  ravish  and  have  carnal  knowl- 
edge of  the  said  Jessie  Winn,  the  said  Jessie 
Winn  not  being  then  and  there  the  wife  of 
the  said  Bunyon  Payne,"  etc. 

The  evidence  showed  that  on  the  night  of 
the  alleged  offense  there  was  a  party  at  the 
house  of  one  H.  B.  Payne,  the  father  of  the 
appellant.  The  party  broke  up  some  time 
after  midnight,  and  the  prosecutrix,  Mrs.  Jes- 
sie Winn,  and  her  husband,  stayed  overnight 
at  said  house.  A  bed  was  made  down  for 
them  in  the  main  room  of  the  house,  and  In 
the  same  room,  on  the  other  side  from  the 
bed  of  the  prosecutrix  and  her  husband,  Dan 
Loftin  and  his  two  brothers,  and  th^  defend- 
ant and  his  two  brothers,  slept  on  pallets. 
In  the  kitchen,  adjoining  this  room,  Mrs.  Mc- 
Gary  and  her  husband  slept  Some  time  In 
the  night.  Just  about  daylight,  Mrs.  Jessie 
Winn  awoke,  and  found  defendant  on  top  of 
her.  She  did  not  then  know  who  he  was. 
He  had  her  clothes  up.  She  tried  to  get  him 
to  get  oB,  but  he  would  not  do  so.  He  had 
iutercourse  with  her.  Had  already  commen- 
ced totercourse  with  her  when  she  waked  up. 
At  the  time  she  thought  It  was  her  husband, 
and  called  him  "George."  That  she  did  not 
do  anything  but  talk  to  him,  and  try  to  get 
tiim  to  get  off.  That  at  the  time  she  was 
unwell  with  her  menses,  but  he  did  not  get 
off  uutll  he  got  through.  While  he  was  iu 
the  act  and  when  she  Srst  waked  up,  she  put 
her  arms  around  his  neck,  and  kissed  him. 
and  said,  "George,  what  do  you  mean?"  That 
when  he  got  off  of  her  he  crawled  from  the 
bed  of  the  prosecutrix  to  his  pallet  on  his 
hands  and  knees,  and  she  then  knew  that  It 
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was  not  her  husband,  but  recognlfled  him  ai 
Bnnyon  Payne  She  immediately  aroused  her 
hnflhawfl,  ud  UM  talm  vliat  tereadtant  had 
done.  Thece  waa  alao  other  testimony  in  the 
caae;  aad,  among  other  wKne— ei,  Afra.  Q.  O. 
UcOary  testified  to  aeelnff  defendant  sitting 
at  the  head  of  her  bed  daring  the  idght,  aome- 
thne  before  Oe  alleged  rape,  after  she  bad 
retired. 

AppeUanfti  flrst  Un  of  ereeptiona  la  with 
regard  to  the  admission  of  evidence  that  the 
prosecutrix  was  a  married  woman,  and  the 
wife  ot  O.  W.  Winn.  Ttia  was  ol^eeted  to, 
OB  tke  gronnd  that  0»  Indictment  did  not 
aUege  that  tile  Injured  female  was  a  mardted 
woman,  nila  brings  in  question  the  raliditr 
of  the  Indletment  in  this  case.  The  conrlction 
waa  no  doubt  procured  under  fbe  allegation 
of  fraud,  whicli,  by  our  statute,  is  defined  to 
mean  *Hbe  use  of  some  stratagem,  by  which 
the  woman  Is  Induced  to  believe  the  offender 
la  her  hnaband;  ot  In  admlnlatoinc  withaut 
her  knowledge  or  consent,  some  anbataBee 
producing  unnatural  sexual  desire,  or  such 
nhipor  aa  preventa  or  weakens  resistance,  and 
pommfttlBg  the  oCFeuse  while  she  la  under 
the  inflnesiee  of  sndi  snbHtnnre."  Bee  Pm.  Code 
1806,  art  686.  We  have  exusoined  tne  author^ 
ttles  as  to  the  form  of  an  Indictment  when 
the  rape  waa  committed  by  a  false  persona- 
tion of  tlie  husband,  but  we  have,  been  unable 
to  And  a  case  whwe  the  question  of  the  In- 
dietaient  has  been  treated.  In  England,  as  In 
this  country,  It  appears  that  rape  Is  a  statu- 
tory offense,  and.  we  understand  that;  under 
an  ortfnary  Indictment  In  England  tor  rape 
by  force  and  without  the  consent  of  the  al- 
lied injured  female,  the  proof  can  be  made 
for  rape  by  procuring  the  Intercourse  by  a 
false  personatl<m  of  the  bosband  of  the  fe- 
male. See  Beg.  t.  Toung,  38  Iaw  T.  (N.  S.) 
540:  Whart.  Gr.  Law,  {  661,  and  notes.  In 
this  state  the  statnte  above  quoted  was  evi- 
dently passed  to  cover  this  character  of  of- 
fense; that  is,  where  tbe  alleged  rape  was 
committed  by  fraud.  And  In  Franklin  v. 
mate,  34  Tex.  Gr.  B.  203,  2&  8.  W.  1068.  we 
held  tiiat  the  Indictment  for  an  attempt  to 
commit  a  rape  need  not  set  out  the  particular 
kind  of  fraud,  whether  by  personating  the 
husband  or  administering  some  substance  to 
the  female;  and  that  the  general  charge  of 
an  attempt  to  rape  by  fraud  Is  sufficient,  and 
furnishes  the  basis  for  proof  of  either  means 
stated  in  the  statute.  We  also  held  In  that 
case  that,  where  the  Indictment  alleged  that 
the  injured  female  was  a  married  woman,  this 
would  authorize  proof  of  the  name  of  her 
husband,  though  his  name  was  not  set  out 
In  the  Indictment.  That  Is  as  fnr  as  we  feel 
anthorlzed  to  go.  We  hold  that  an  Indict- 
ment, as  in  this  case,  which  cliarges  a  rape 
hy  fraud  in  personating  the  husband.  In  order 
to  be  sufficient,  must  allege  that  the  injured 
female  is  a  married  woman,  and  not  the  wife 
of  the  defendant.  While  It  Is  not  necessary 
to  allege  the  name  of  her  husband,  still  this 
allegation  would  be  the  better  practice,  and 


It  would  by  no  meana  vitiate  the  Indh 
Tke  allegatioM  of  tha  iBdictasent  l«l 
Caettn  in  tbis  raapect,  we  hold  It  tarn 
to  Bustiiln  a  coBvtctloiL  toe  rape  by  fl 
persunttag  tbe  buaband. 

The  question  Is  also  prceesrtad  to  na  i 
or  not  Qie  facta  of  thla  caae  ahow  aac 
penonatloa  4^  tbe  hnaband  aa  to  csi 
a  npe;  flurt  Is,  It  U  taatated  that  tb 
course  was  aceomplUMd  wtthoot  any 
gem  or  deception  on  the  part  of  the  aii 
to  taidnce  tbe  prosocutrlx  to  Mleve  1 
was  ber  hoaband.  It  la  a  feature  of  e 
etltntkn,  and  a  cardinal  priDcliiie  In 
criminal  law,  that  no  one  can  be  pi 
mdess  under  a  writtui  law  of  this  s 
which  the  offense  has  been  defined, 
the  deflaltloB  above  qnoted  tma  tte  a 
where  tbe  proseention  ta  baaed  en 
makes  tt  eeaentlal  that  the  def«ds 
some  stratagem  by  whleit  the  womai 
dnced  to  brieve  the  itfoider  Is  ber  hi 
A  'Istratagem**  la  Mined  to  be  *^ny  i 
a  trick  by  whlA  aome  advantage  la  li 
to  be  obtained."  See  Cent  Diet  N* 
COTdlng  te  oar  statnte^  It  bccemea  abi 
necessary,  In  order  to  eonatltnte  tiria  i 
that  the  defiant  resort  to  BMoe  de 
stratagem,  some  artifice  or  trick,  in 
to  deceive  the  i»twecutrlx,  and  nmte 
I  llevc  that  he  Is  her  buaband;  and  n 
so,  but  the  effect  of  Us  stnitagero  mui 
I  deoelre  and  Impose  on  her,  and  make 
'  Heve  that  he  is  her  busband  at  tbe  tl 
act  was  committed,  and  by  this  mea 
;  her  cMMoit  to  tbe  copidatfon.  Applyl 
,  mie  to  the  fiuta  as  they  appear  In  the 
I  we  find  that  the  prosecutrix  testlfl* 
I  when  she  first  awoke,  fbe  dtfendant 
ready  penetrated  ber  pmon.  and  waa 
I  the  act  of  oopubithig  with  her.  Shi 
asleep  at  tbe  time,  ft  was  Impos^te,  i 
ter  what  hla  acts  may  have  been  In  th 
Ises,  that  they  should  have  opwated  u] 
mind  BO  as  to  induce  ber  to  conaent  be 
bdlef  that  he  was  her  husband.  And 
over,  tbe  record  falls  to  disclose  that  1 
any  stratagem;  hfs  only  action  btfni 
to  her  bed,  get  on  top  of  ber,  and  be 
act  of  copulation  white  she  was  a^teep. 
waa  done  after  the  act  of  oblation 
even  If  It  could  be  conceded  tiiat  he  1 
sorted  to  some  stratagem  to  eontta 
operation,  would  not  constitute  this  i 
but  the  record  falls  to  disclose,  even 
tbe  continuance  of  the  act,  that  be  re» 
any  artifice  or  trick  to  induce  ber  to 
that  be  was  hee  husband.  In  Mo< 
State,  29  Tex.  App.  257,  15  8.  W.  7: 
court  held  that  the  act  of  copula tlo 
defendant  with  the  wife  of  another 
while  she  was  asleep,  she  being  Incaii 
consenting  at  the  time,  was  rs^ie  bs 
and  this  is  In  accord  with  a  number 
thoritles.  But  this  was  not  rape  by 
See  Reg.  v.  Young,  38  Law  T.  (N.  S.)  B 
Whart.  Cr.  Law,  {  661,  and  notes.  ; 
better  v.  State,  33  Tex.  Cr.  B.  400,  21 
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the  coBTlctloB  In  tint  case  for  rape  hj 
ly  pei-sonatlng  ttie  bnaband  was  upheld 
e  that  the  evidence  was  svlDclent 

ow  that  ttw  appellant  by  his  langnase. 
«n  aa  coaatiet,  tndaoad  the  Injured  fe- 
to  beUeve  that  lie  was  her  husband.  In 
case  the  evidence  abowed  that  she  was 
e  at  the  time,  and  consented  to  the  act, 
r  the  beBef  tliat  appellant  was  her  tras- 
Bnt,  as  stated  above,  aach  1b  not  the 
HOST  In  this  case;  and,  10  our  opinion, 
ridenee  la  not  sufficient  to  antbrnixe  a 
ctloB  of  rape  by  fraud  Tbe  court  In 
barge  submitted  rape  by  fraud  alone; 

the  testimony  of  Mrs.  McGary,  we  are 
fid  to  beneve  that  same  was  not  admls- 
bot,  as  limited  by  the  «oart,  perliaps  it 
not  calculated  tu  tnjure  ttie  appellant  m 

authorize  a  reversal  of  tbc  case.  Far 
tTor  discussed  the  Judgment  to  Terersed, 
be  cause  remanded. 


Sx  parte  MEDARI8. 

t  of  Oriminal  Appeals  of  TexasL   Dec  22, 
1807.) 

CosvioT  Bond— Validity. 
L  bond  fM  iiiriDK  out  a  coarict  is  iuvaHd 
■  the  convict,  his  principal,  and  the  aare- 
B  the  bood  resided  in  a  coanty  ootaide  of 
le  where  the  convjction  occurred,  as,  under 
SL  1S9Q,  art.  3744,  providing  that  certain 
:ts  may  "be  hired  out  to  any  individoal 
*  wi^ia  the  county  of  coaviction,  to  fe- 
tn  nid  eouBty,"  tire  Urtng  can  be  dose 
V  snne  one  nithla  the  conn^  of  eonrictien. 

MBl  from  district  coart,  Lee  county; 
L  Slnfea,  Judge. 

lUeatlaa  by  J.  &  Uedarls  ttor  a  writ  of 
ta  corpus.  From  an  order  remandiac 
»  castody*  ba  appeals.  Affirmed. 

EL  Strittsfellov  and  3.  V.  Story,  for  ap- 
It.  lUim  Trlca  fbr  tbe  fitatai 

RT,  P.  J.  Relator  waa  convicted  In  the 
y  cotfft  of  Lee  county  of  a  misde- 
or.  and  lilted  $100,  was  placed  In  Jail, 
rbile  ao  in  Jail  a  convict  bond  was  giv- 
tder  the  taSkrwiag  drcumstaneea,  to  wK: 
iefendant  lived  in  Caldwell  county  (the 
ction  baving  occurred  In  Lee  county), 
be  bond  for  hiring  out  tbe  convict  (re- 
herein)  waa  j^ven  by  a  party  living  in 
ren  county,  and  all  tbe  sureties  i« 
Mat  flved  In  (3aldwell  county;  in  other 
I,  defiendant.  tale  inlDcipal,  and  the 
ea  on  the  oonvtet  bood.  all  ttved  out  of 
oBnty  were  the  caaricdoa  occurred, 
or  did  not  work  for  kfs  luindpal,  nor 
te  principal  pay  any  portion  of  bis  ob- 
la;  wherenpcm  a  oaplaa  pro  fine  ma 
1,  and  relator  placed  in  jail.  He  ap- 
ftir  a  wilt  vt  hiUteas  eorpw.  The  writ 
ssued,  the  cause  tiled  before  Hon.  Eld. 
shn,  district  Judge,  who,  aftw  hearing 
aae,  remanded  him  to  the  eastody  of 
Beer.  Relator  excepted,  and  proseeates 
ippnnl. 


The  ruling  of  the  court  no  doubt  was  bas- 
ed upon  Uie  foUowlDg  language,  contained  In 
article  3744,  Rev.  St  1895:  "Any  person 
who  may  be  convicted  of  a  misdemeanor  or 
petty  offense,  and  who  shall  be  committed 
to  Jail  In  default  of  tlie  payment  of  the  fine 
and  costs  adjudged  against  him.  may  be 
worked  upon  tbe  patdlc  roads  or  upon  the 
county  farms  of  the  county  In  which  such 
conviction  Is  bad,  or  be  hired  out  to  any 
individual,  company  or  corporation  within 
the  county  of  conviction,  to  remain  la  said 
county,"  etc.  That  portion  of  this  article 
which  forms  the  basis  of  the  decision  of  the 
trial  Judge  is  found  In  this  portion,  "or  be 
hired  out  to  any  individual,  company  or 
corporation  within  the  county  of  conviction, 
to  remain  In  said  county."  This  eeema  to 
contemplate  that  the  hiring  out  can  only 
be  done  by  some  Indlrldual,  company,  or  cor- 
poration within  the  county  of  convlctioB, 
and  binds  the  convict  to  remain  In  said  coun- 
ty. This  portion  of  the  statute  forme riy 
read,  "or  be  hired  out  to  any  Individual, 
company  or  corporatlonf'  the  words,  "with- 
in the  county  of  conviction,  to  remain  in 
said  county,"  being  added  by  amendment. 
Without  going  Into  tbe  reasons  why  the  leg- 
islature made  these  changes  In  the  statute, 
tbey  evidently  Intended  tbmt  tiie  Urteg 
should  be  to  a  resident  of  the  county,  and 
that  under  said  hiring  the  convict  moat  re- 
main In  the  county;  and  we  therefbre  be- 
lieve the  construction  of  tbe  trtaU  court  is 
correct,  and  that  the  bond  vaa  Invalid.  The 
jQdgmMt  Is  affirmed. 


WILLIAMS  V.  STATK.    (No.  1,748.) 
(Oourt  of  Criminal  Appeals  of  Texas.    Dee.  3S, 

Crihiital  AppaAL— IiiBuFFtciaxT  Bscnoh 

Whether  the  evidence  was  safBeient  to  jw- 
tify  a  verdict  of  guilty  cannot  be  reviewed  on  ap- 
peal, where  the  record  does  not  contain  the 
statement  of  facts. 


I  ■ 


Appeal  from  district  court,  Oaldwdl 
ty;  H.  Telchmueller,  Judge. 

Frank  Williams  was  convicted  <A  thef^  and 
he  appeala.  Affirmed. 

Mann  Trice,  for  the  State. 


DAVIDSON,  J.  Appellant  was  coavictod  of 
theft  of  various  articles,  amounting  In  the 
aggregate  to  y(!98,  and  his  puniahmeut  a*- 
seased  at  couflnement  la  the  penitentiary 
for  a  i&tm  of  two  years;  hence  this  appeal. 

There  are  no  assignments  of  error  In  the 
r«0(»d,  and,  In  the  notion  for  a  new  trial  In 
tbe  court  below,  appellant  cooq^lalna  of  the- 
supposed  insufficiency  of  tbe  evidence  to  Jus- 
tify the  conviction.  The  record  does  not  <»n- 
taln  the  statement  of  facts;  hence  this  mat- 
ter cannot  be  reviewed.  Tlie  Jodgmcnt  Is  af- 
firmed. 
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WILLIAMS  T.  STATB.    <No.  1.748.) 
<Ooiirt  of  Olmina]  Appeala  of  Texu.    Dec.  22, 
1897.) 

CRI1IIN1.L  Law— Appkai^-Btatehkmt  or  Factb. 

The  record  mwt  contain  a  statement  of 
facts,  to  permit  a  review  of  the  grounds  of  a  mo- 
tion for  new  trial  for  Insofficiency  of  evidence. 

Appeal  from  district  court,  Caldwell  county; 
H.  Telcbmueller,  Judge. 

Frank  Williams  was  amvlcted  of  burglary, 
and  he  appeals.  Affirmed. 

Uann  Trice,  for  tbe  State. 

DAVIDSON,  J.  Appellant  was  convicted  of 
burglary,  and  given  Ave  years  In  the  peniten- 
tiary; bence  tbls  appeal. 

This  Is  a  ounpanion  case  to  cause  No.  1,748^ 
Wmiams  T.  State  Unst  decided)  43  8.  W.  617. 
The  lecwd  does  not  contain  a  statement  of 
facts;  haue  we  cannot  review  the  grounds  of 
the  motion  for  a  new  trial,  which  set  up  the 
alleged  InsntHclency  of  the  evidence  to  support 
the  coDTk^lon.   Tbe  Judgment  Is  affirmed. 


BMlf  ONS  V.  STAm 

ff3oart  of  Orimlnal  Appeals  of  Texas.   Dec  16, 

1897.) 

IirnioTMBST— FoKSED  Ordkb— Varianob. 

1.  Where  an  Indictment  sets  out  a  copy  of  a 
forced  order,  and  the  address  of  the  order  Is 
written  "Gbelton,"  and  the  copy  is  written  "ChD- 
ton,"  there  is  not  a  material  variance. 

2.  In  an  indictment  aettios  forth  a  copy  of  a 
forged  order,  the  use  of  a  capital  "L"  wbere  the 
order  uses  a  small  *i"  is  no  variance. 

8.  Where  the  first  -letter  of  a  written  word  In 
a  forged  order  is  so  pecnliarly  formed  that  It 
might  be  read  "Weeks,"  "Meelia,"  or  "Ne^s," 
writing  it  "Weeks"  in  an  indictment  for  perjury 
founded  thereon  is  no  variance. 

Appeal  from  district  court,  Falls  county;  8. 
R.  Scott,  Judge. 

Melvln  Emmons  was  convicted  of  perjury, 
and  he  appeals.  Affirmed. 

Mann  Trice,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  perjury,  and  his  punishment  assessed 
at  two  years'  confinement  in  tbe  penitentiary; 
hence  this  appeal. 

Appellant  objected  to  the  Introduction  m 
evidence  of  the  order  wblch  Is  alleged  to 
have  been  forged,  on  the  ground  of  variance 
between  it  and  the  alleged  copy  thereof  set 
out  in  the  Indictment;  and  he  sends  the  In- 
dictment and  original  order  with  the  tran- 
script In  this  case  for  our  Inspection.  He 
claims  that  the  order,  as  copied  In  the  Indict- 
ment, in  the  address,  contains  the  letter  "I'* 
In  "Chilton,"  whereas  tbe  order  eoutalns  the 
letter  "e."  His  contention  in  this  regard  ap- 
pears to  be  correct;  but  this,  in  our  opinion, 
is  not  at  all  a  material  variance.  This,  in 
fbct,  constitutes  no  part  of  the  order,  but 
merely  the  address.  The  writer  does  not  ap- 
pear In  the  order  to  have  dotted  what  may 


be  intended  for  an  "1."  There  does 
pear  to  be  the  slightest  variance  betw 
word  "levy,"  as  written  In  the  ord 
"Levy,"  as  written  in  the  Indictment, 
that  in  the  indictment  tbe  latter  "Levy" 
to  be  vprltten  with  a  capital  "L,"  wh( 
the  order  it  is  a  small  "1." 

The  word  written  In  the  order  "^ 
in  whose  favor  it  was  drawn,  may  i 
"Neeks,"  "Weeks,"  or  "Meeks,"  as  t 
letter  in  the  name  is  peculiarly  shai 
Is  sufficient  to  say  that  the  lndtctm< 
lows  as  near  as  practicable  the  fomu 
the  beginning  letter  of  said  word  as 
In  the  order;  and  It  may  be  called  " 
"Weeks,"  and  "Meeks,"  Just  as  one 
to  read  it.  In  our  opinion,  there  la  j 
ance  between  the  Indictment  and  th 
Introduced  In  evidence. 

The  court  did  not  err  In  allowing  1 
Dees  Powell  to  testify  as  an  expert 
sufficiently  qualified  himself  In  that 
We  have  examined  the  record  careful 
In  our  opinion,  the  evidence  supports  i 
diet  of  the  Jury,  and  the  Judgment 
firmed. 


INGRAM  V.  STATB. 
(Court  of  Criminal  Appeals  of  Texas.  1 

1897.) 

HomClDS— iKSTRDCnOHS— E  VIDBKC 

1.  When  there  is  no  evidence  prodac 
trial  for  murder  suggesting  mutual  coml 
error  to  instruct  on  the  law  applicable  tht 

2.  Evidence  of  statements  by  accused 
a  few  minutes  of  the  killing,  as  to  tbe  d 
la  admissible  as  part  of  the  res  gestae. 

Appeal  from  district  court.  Hunt 
Howard  Templeton,  Judge. 

Tom  Ingram  was  conricted  of  murde 
second  degree,  and  he  appeals.  Revers 

M.  M.  Brooks  and  T.  a  Thornton, 
pellant.   Mann  Trice,  for  the  State. 

HURT,  P.  J.  Appellant  was  eonvl 
murder  In  the  second  degree,  and  his 
ment  assessed  at  imprisonment  in  tl 
tentiary  for  a  term  of  five  years;  hei 
ai^al. 

Appellant  excepted  to  that  portion 
charge  of  tbe  court  which  defines 
We  think  the  charge  was  sufficient, 
conformity  with  the  decisions.  See  H 
v.  State,  30  Tex.  App.  129,  16  S.  W.  7« 
exception  was  also  reserved  to  that 
of  tbe  charge  of  the  court  submlttlDg 
applicable  to  a  case  of  mutual  combi 
have  very  carefully  read  the  staten 
facts,  and  have  found  no  evidence  in  t 
ord  suggesting  the  doctrine  of  mutu 
bat  The  testimony  in  this  case  preat 
two  theories.  That  for  the  state, 
makes  the  appellant  the  aggressor, 
quarreling  with  the  deceased  a  fbw  m 
he  drew  his  pistol,  and  shot  at  the  d 
twice.  The  deceased  returned  the  fl 
tbe  shooting  £pnthnied  unto  tbe  decea 
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If  thli  be  the  oonect  theory  of  the 
Bivellant  wu  erldently  gvSttj  of  nrar- 
ind  this  theory  was  submitted  to  the 
f  the  coart  On  the  other  hand,  a  num- 
wltnesses  stqpport  the  foUowlng  theory: 
ippellant  ms  In  the  house,  prociirlng  a 
of  water,  when  deceased  spoke  to  him, 
ig  him  out  of  the  house,  and,  after  quar- 

awhUe,  decetaed  b^an  to  draw  his 

aivellant  teHliBg  hhn  two  or  three 
not  to  draw  It,  baclElng  at  the  same 

Before  this,  he  had  told  him  that  he 
wife,  and  did  not  want  trouble;  where* 
the  deceased  shot  at  him  twice,  striking 
nee  before  he  returned  the  fire.  The 
continued  from  both  parties  until  de- 
I  fell  dead.  As  before  stated,  we  hare 
this  statement  of  facts  a  earefid  exam- 
D,  and  find  nothing  In  It  requiring  the 
to  submit  the  question  of  mutual  com- 
the  Jury.  A  charge  on  this  subject  not 
Justlfled  by  the  evidence,  It  was  calcu- 
to  confme  and  mislead  tbe  Jury.  They 

be  Inclined  to  believe,  as  the  testimony 
ted,  that  after  the  fight  began  defend- 
ntered  It,  and  fought  willingly;  that 
vould  derive  hhn  of  self-defense,  al- 
1  be  was  not  the  anressor.  j^pellant 
ed  the  following  bill  of  exceptions  on 
lal:  "Be  it  remembered  that  on  the 
)f  the  abore^tyled  case  the  defendant 
uced  Peter  St.  Glair,  who  testified  as 
'8:  *I  saw  the  defoidant  come  Into  the 
:  house  something  like  a  minute  after  the 
ng.  He  came  Into  the  house  with  blood 
I  shirt,  and  said  that  he  was  shot  We 
on  out  of  the  house,  to  where  bis  horse 
iltched,  and  tbe  defendant  said  that  he 
ed  that  he  was  going  to  die.  I  think 
is  mind  was  all  right  at  the  time  that 
Ike  to  me.  Be  did  not  seem  to  be  very 
excited,  bnt  he  might  have  been  some 
d.'  Thereupon  the  defendant  asked  the 
IS  what  the  defendant  told  witness  about 
looting,  to  which  question  the  state  ob- 

on  the  ground  that  the  same  was  self- 
g.  The  court  sustained  said  objection, 
ilch  action  of  the  court  the  defendant 
Lud  there  excepted.  The  witness  would 
)tated  that  the  defendant  then  and  there 
Im  that  he  believed  that  he  (defendant) 
Itring  to  die.  Tbe  witness  replied  to  de- 
nt to  stand  up;  that  he  would  die  If  he 
dant)  got  scared.  Then  the  d^endant 
'No,  Btop  right  h«re.  I  want  to  tell  you 
It  all  occurred.'  Tbe  defendant  said 
John  Pine  called  him  out  to  one  side, 
aid  that  defendant  had  to  take  back 

he  (defendant)  had  said  about  him.' 
ilefendant  refused  to  do  so.  Thereupon 
»ed<  started  to  draw  a  pistol,  and  defend- 
>ld  deceased  irat  to  draw  that  'damn 

on  hhn;  and  that  defendant  repeated 
ist  statement  two  or  three  times.  Then 
iceased  ran  at  the  defendant,  and  grab- 
!f endant  In  the  collar  with  his  left  hand, 
lot  defendant  with  his  right  hand.  The 
lant  broke  loose  from  deceased,  and 


shot  at  ttie  deceaaed  Just  as  the  deceased  was 
In  the  act  of  shooting  at  tbe  defendant  the 
third  time.  Then  the  shooting  was  continued 
by  both  parties.  That  all  of  this  conversa- 
tion occurred  within  about  three  or  four  min- 
utes  after  the  shooting  had  ceased,  and  with- 
in about  thirty  feet  of  the  scene  of  the  diffi- 
culty. To  which  action  of  the  court  the  de- 
fendant then  and  there  ocepted,  and  here 
toiders  this  his  bill  of  excepUons,"  etc.  The 
statement  at  the  appellant  under  the  circum- 
stances was  dearly  admissible,  not  as  a  dying 
declarathm,  bnt  as  a  part  of  the  les  geatie. 
This  question  has  been  setUed  beyond  contro- 
versy, us  sn^tose  that  the  deceased  had 
made  a  statement  under  similar  drcunistan- 
ces  as  thus  shown  In  this  bill  of  sxcepttons, 
would  any  one  contoid  that  It  would  not  have 
been  admis&lble  as  res  gestae?  We  think  not. 
The  circamstances  under  which  this  decUira- 
tlon  was  made  clearly  show  that  It  was  so 
closely  connected  with  the  transaction,  and 
pnolmate  In  point  of  time,  as  that  arose 
spontaneously,  and  was  a  part  Ihoeof ,  and 
under  all  of  the  authorities  was  admissible  as 
a  part  of  the  transaction.  See  Lewis  v.  State. 
29  Tex.  App.  201,  15  S.  W.  G12:  Olebei  v. 
State,  28  Tex.  App.  161.  12  S.  W.  501;  Oralg 
V.  State,  80  Tex.  App.  61S,  18  S.  W.  207; 
Stagner  v.  State,  0  T^.  App.  440;  Bradbeny 
V.  State,  22  Tex.  App.  273,  2  S.  W.  592;  Cas- 
tUIo  V.  State,  81  Tex.  Cr.  R.  146, 1»  S.  W.  892; 
LIndsey  v.  State  (Tex.  Cr.  App.)  82  S.  W.  7e& 
And  for  authorities  generally,  see  White's  Ann. 
Tex.  Pen.  God^  f  1236.  It  Is  not  necessary 
to  discuss  the  other  errors  assigned  by  appel- 
lant, but  for  the  errors  above  pointed  out  the 
Judgm^t  Is  reversed,  and  the  cause  re- 
manded. 


YOUNGMAN  v.  STATE. 
(0)urt  of  Criminal  Ai^ala  of  Texas.   Dee.  15. 
1897.) 

Criminal  Law— Appeal— Fekpecti no  bt  Uitimo 
New  Recoosizancb. 

Where  a  recognizance  is  defective,  anotlier 
proper  legal  rect^mzance  cannot  be  entered  Into 
in  tbe  court  below  pending  tbe  appeal,  so  as  to 
perfect  It. 

On  motion  for  reheartaig.  Ovwrnled. 
For  prior  report,  see  42  S.  W.  968. 

Wynne,  Greer  &  Smith,  for  aroellant 
Mann  Tilce,  for  the  State. 

HENDERSON,  J.  On  a  former  day  of  this 
term  tbe  appeal  hereSn  was  dismissed  because 
the  recognizance  was  defective.  It  Is  here  con- 
tended that  the  original  recognizance  Is  a  good 
recognizance,  reciting  the  offense  substantial- 
ly. We  held  that  the  recognisance  was  defect- 
ive because  it  did  not  ccoitaln  tbe  essential 
elements  of  the  offense.  The  recognizance  falls 
to  recite  that  the  sale  was  made  after  the 
qualified  voters  of  said  county  bad,  at  a  legal 
election,  held  for  that  purpose  In  accordance 
with  the  law,  determined  that  the  sale  of  In- 
toxicating liquor  should  be  ivohlblted  In  sidd 
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pndiKts  Vim.  2,  8,  and  T;  Mtd  Outt  1b9  c«b- 
mlnloiMn/  oonrt  of  Mid  eonnty  had  declared 
th«  rondt,  and  lagaUy  tntsed  an  order  to  that 
effect,  wbic*  order  had  been  pubUsbed  as  re- 
quired bf  law.  Theie  were  tb«  inatlal  all*- 
gatkns  «C  ttte  offenae,  as  [vtMrtt)ad  by  atatot* 
and  aa  has  been  held  by  tble  court  See  Kef 
T.  State,  88  g.  W.  773;  Oaines  t.  State,  3B  8. 
W.  T74.  An  examination  <^  tbe  tangaacc  at 
the  recognizance  wiU  show  that  these  eaamtUU 
etamentfi  of  tlie  offense  were  not  eodmUed  In 
tbe  iBcogniEance.  Appellant  leeke  now  to  re- 
tain the  jarMlcdoD  of  this  court  by  Tlrtne  of 
another  rsoognlzanoe.  which  be  ^peare  to  have 
entered  Into  In  the  court  below  at  a  succeeding 
term,  and  since  the  record  was  filed  in  this 
conrt,  and  reten  as  to  OoUlna  State.  29  S. 
W.  376.  The  exprssslaaa  used  in  ttiat  opfai- 
ion.  In  the  absence  of  the  stetement  of  facta, 
might  Indicate  that,  In  onr  ojifailon,  where  a 
case  had  been  dlsmlased  on  aceoont  of  a  defect- 
ive recognisance,  a  new  recognteanee,  comply- 
ing witSi  the  law,  ceold  be  taken,  and  In  that 
manner  tbe  InrlsdlctloB  of  the  court  maintain- 
ed; but  an  aacanilnaflon  of  tbe  statement  of 
facta,  In  connection  with  the  optnion,  wlU  show 
that  it  was  not  a  new  reoognlsanoe,  but  that  a 
certiorari  brought  up  the  orlginst  recoKnlzance, 
which  appeared  to  l>e  in  sufficient  legal  form, 
the  first  recognizance  sent  up  iMiag  defecttve 
on  account  of  a  clerical  oror  in  copying.  We 
hare  held  that,  where  the  recognteanee  was  de- 
fective anotiier  prapw  legal  recogi^Eanoe  could 
not  be  entered  into  in  tte  court  below  pending 
the  appeal,  end  so  perfect  tbe  appeal.  See 
Lewis  T.  State,  M  Tex.  Cr.  B.  136,  20  S.  W. 
S8A.  774,  and  80  S.  W.  281;  Qoarles  t.  State, 
89  S.  W.  069.  We  accordingly  hold  that  It  wan 
not  competent  for  appellant  to  enter  Into  a  new 
recognizance  In  the  eeort  below,  and  Uie  mo- 
tion for  rehearing  Is  ovaruled. 


0ICEBN3ON  T.  STATB. 

(Oonrt  of  Ctindnal  Appeals  of  Texas.   Dec  16, 
18S7.) 

Statqtbs— AxsNDHsinr. 

Const  art.  8,  i  86,  provided  that  the  section 
or  section!  of  a  law  amended  shall  be  re-eoacted 
and  published  at  length.  Hdd,  that  It  is  not 
necessary  to  retain  the  numbering  o<  seetfon 
or  sections  amended. 

On  motion  for  rebenrlng:  Ovemtled. 

For  prior  report,  see  41  S.  W.  759. 

HBNDSSSON.  J.  AppeUant  was  convict- 
ed under  article  426  of  the  old  Penal  Oods, 
being  article  614  of  the  new  Fenal  Code, 
for  the  unlawful  killing  of  wild  deer  be^ 
tween  the  20th  of  January  and  the  1st  of 
August  This  case  was  affirmed  at  tlie 
Anatin  term,  1897.  but  ai»pellant  filed  a  mo- 
tion tor  rehearii^. 

The  groimds  of  the  motion  for  rehearing 
are  to  tbe  effect  that,  in  1870,  Nacogdoches 
county,  together  with  other  coontiea,  was 
exMupted  by  Tlrtne  «t  article  480^  of  the 


Penal  Code  (which  was  an  article  i 
tory  of  said  Oode.  sad  paased  at  tl 
session  of  the  legislature  that  th< 
Code  was  adopted),  the  eontentlou  o 
lent  betas  that  article  480a  has  nev 
repealed.  We  quota  from  appeUaa 
language  on  this  subject,  as  foUov> 
deciding  this  case,  the  court  seems 
overlooliftd  article  430a  entirely.  Tl 
de  exempts  Kacogdocbes  county  fi 
provisions  of  article  426  of  tbe  Peni 
whlob  msJccB  It  a  misdemeanor  to  k 
deer;  and  It  has  never  been  repealec 
fled,  or  changed  by  any  act  of  th 
lature.  See  Acts  1879,  p.  68,  where  U 
de  was  originally  adopted.  Tbit  act 
^aae  46^,  on  which  this  court  bases  1 
Ion,  amended  article  430,  Pea.  Code,  i 
not  pretend  to  amend  or  repeal  artic 
The  act  of  1881.  while  propoelng  in 
acting  dause  to  amend  article  480a 
did  so  at  all.  It  was  not  repealed,  ai 
OF  re-enacted,  and  tlw  declaration  in 
acting  dause  that  article  4S0a  was 
ed  could  not  have  that  effect,  beca 
constitution  prohibits  It.  See  section 
3,  of  the  CDMitittition.  which  provid 
no  law  rtiall  be  revised  or  amraded 
erenoe  to  its  title,  but  that  In  such  c 
act  revised  and  section  or  eectlons 
ed  shall  be  publlslied  at  length.  > 
stated  in  the  original  opinion,  artic 
was  passed  by  the  leglslatBrs  in  18 
was  an  amendment  to  tlie  Penal 
which  was  adopted  at  that  session 
legfsliUure.  By  refereaee  to  the  Pen 
passed  In  IftTV,  It  appears  that  art! 
relates  to  aquatic  fowls,  and  Is  as  : 
"Art  480.  Aquatic  fowls,  wUd  tnrhe 
wild  pigeons  are  not  inctoded  within 
Tlaions  of  the  preceding  article."  Tl 
lews  article  480a.  which  la  the  art 
enpting  certain  counties  from  tJte  oi 
of  certain  of  the  preceding  articles 
chapter  6.  In  I88i  this  entire  chapt< 
before  the  legislature  for  revision.  ' 
is  entitled  "An  act  to  amend  arts.  4 
425,  426,  427,  438,  429  and  430a,  and 
ate  art.  426^  and  to  repeal  art  4^  i 
5,  title  13,  of  tbe  Penal  Code  of  the  : 
Statutea,  for  the  protection  of  & 
game."  It  will  be  noted  that  every 
or  artlde  of  said  chapter  in  tbe  Pen 
hi  re-eMKted,  some  of  tbem  with 
menta,  except  article  480.  toting  to 
fowls,  etc.,  which  Is  entirely  omit 
fectually  repealing  said  arUde  430; 
tide  426%  Is  aMed  to  the  act  m  so 
by  tlie  caption.  The  entire  subject 
ef  article  430a  Is  re-enacted,  bat  said 
finds  Its  way  into  the  act  as  artlele  4 
not  430a.  The  original  article  480 
been  repealed,  its  number,  430,  Is  g 
the  revised  article,  which  was  fi 
430a.  As  we  understand  it  the  eo 
is  not  that  the  tegialature  failed  to  i 
the  subject-matter,  and  pubUsh  it  al 
aa  revlMd,  bnt  that  they  flailed  to  rtt 
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Biwr  4BDft  OC  mU  irttdt  In  Ite  tevlBten. 
w,  we  are  not  aware  of  tODsj  reqotmmmt 
tbe  constltatioxt  that  would  constrain  tbe 
ialature  to  retain  the  number  of  said  arti* 
80  rerlsed.  The  mandate  of  the  constl- 
ion  In  this  regud  Is  simply  that  '^o  lav 
U  be  revlred  or  amended  by  reference  to 
tnte^  but  tai  meb  case  the  act  revlred  or 
sectitm  or  scetiow  ameaded  sball  be  re* 
cted  and  pobUsbeA  at  leagth.**  The 
endment  In  this  case  was  net  by  Ha  title 
M,  but  the  mib>«ct-ixiatter  proposed  to  be 
Ired  and  amended,  eontained  in  article 
n,  vat  all  brooffht  forward  and  re-enact* 
and  pnbUshed  at  length.  When  this  vas 
a,  the  legMatm  appears  to  hare  slTen 
number  of  the  article  480,  and  aot  480a, 
nrlglnaUy  coBtaiaed  In  the  act  as  amend- 

The  l^lslatnra  haA  at  the  same  tlsae 
Baled  artlde  430;  and,  aald  artlde,  vith 
Tence  to  aquatic  fowls,  no  longer  exist- 
,  It  vas  SDtiniy  cooivetent  tat  tibem  to 
ig  nid  aittelfl  forvaid,  and  glre  It  the 
aber  of  the  fomw  r^;wal«d  artlde.  This 
hde  480  tn  the  act  of  1081,  thus  being 
3e  the  article  exempting  counties  from 

evecadfA  of  certain  prorlstona  of  tiie 
[e  In  qnestlon.  Instead  of  the  fWmer 
aboTt  4B0a,  Is  tnated  aa  the  exempting 
de  in  all  anbaeqaent  legtslatlon  on  the 
leet  Bee  Act  IfiSS,  p.  llS;  Act  1887.  p. 

;  Act  1880,  p.  84;  Act  1SB3,  p.  4S.  In 
these  acta,  except  the  Unt,  Nacogdocte 
■ty  ts  meiMloned  In  arttde  4S0  as  tme  of 
coon  ties  exempted  from  the  operatian 
irtlcle  4S8;  thns  tuther  manlfestlag  the 
slattre  Intent  and  punwse  to  treat  this 
icto  aa  the  danse  exranptlng  eonntles 
rote  named  from  the  prorlslonB  of  said 
In  1898,  this  article  490,  corerii^  the 
M  Bohject-matter,— that  te,  naming  the 
ntles  exempted  from  certain  proTlsIons 
Ehe  act,— is  amended  and  re-enacted;  and 
n  tUa  rfr«iactnient  Nacogdoches  county 
»mltted  from  the  list  of  those  exempted 
n  the  pro^slons  of  article  4a&  of  the  act, 
s  leaving  It  subject  to  the  xnorlslons  of 
1  article  aa  eSectnaUy  aa  if  It  had  been 
eed  subject  to  said  article  by  afflrmatlTe 
poaltlTe  enaetm«it 

I  the  rfev  Insisted  on  by  appellant'a 
na^  the  danae  of  the  oonatltutlon  shoiOd 
ft  that  erery  amended  law  ahookd  not 
f  contain  the  act  ravind  or  sectksi 
»ded,  but  sheoU  retain  its  numbering. 

do  not  bMeve  aach  contentlia  to  be  a 
nd  eonatrvctlen  of  the  section  of  the  artl- 
la  QOesdon.  On  the  oeatrary,  ve  beHere 
o  bo  eatlEdy  legitimate  and  proper  tor 

legialature^  In  amending  an  artlde  mt 
tlon  of  a  lav,  to  bring  It  forward,  and 
Alsh  tt  at  length  aa  amoBded,  and  then 
{Ire  H  such  mimbering  aa  it  may  choose, 
course^  It  vould  be  beat  to  folkiv  the 
nberlng  ctrntalned  In  the  particular  chap* 

and  in  this  instence,  aa  there  no  longer 
ited  artlde  480.  because  this  was  repeal- 
article  480a  vat  amended  and  given  the 


•eauent  uomber  480.  Mor  do  we  deem  it 
at  all  neceasaTy  ttiat  the  l^^lslatue  should 
tn  the  act  ItseU.  or  In  the  caption  theseof, 
have  eet  forth  that  this  amendment  vas  to 
repeal  article  430,  and  to  amend  article  430a, 
and  then,  after  sneh  amendment  and  repeal, 
tp  change  the  numbering  of  the  article  4a(ka 
to  article  480;  yet  such  seems  te  be  I3w  con- 
tention of  appellant  In  our  eptnlon,  aodi 
contention  la  vltbout  either  reason  or  an- 
thortty  to  support  It.  There  being  no  other 
groond  for  a  rehearing  presented,  the  mo- 
tion la  accordingly  OTerruled. 


QBUAND  T.  8TATSL 

(Court  VI  Qrlmiasl  Appeals  of  Tnaa   Dee.  S2, 
lf«T.) 

Homoms— AocinBirrAi.  Killing— Bxatrnoss— 

iHBTRDOnoNfl. 

1.  Tlie  tiiet^  of  Ae  defmse  was  that  deceased 
was  accidental  killed  by  another  petson,  vfae 
was  firing  at  oefendaat.  A  hiU  ox  exceptions 
stated  that  defendant  offered  to  proT&  and  could 
have  proved,  by  two  witnesses,  that,  if  more  titan 
one  snot  had  been  fired  on  the  night  of  the  difll* 
cnlty,  they  would  have  seen  the  shots,  and  tiiat 
tbe  state's  coonsel  objected  to  this  tefltimonr,  as 
callins  for  a  conclusion  of  the  witness,  which  ob- 
jection was  sustained  by  the  court.  Hdd,  Ihat 
the  bill  was  too  vague  to  be  considered. 

2.  Where  tbe  court,  in  bis  charge,  submits  the 
respective  theories  of  the  state  and  of  the  defend- 
ant, and  instructs  that,  if  the  deed  was  done  as 
claimed  by  the  defeodant,  dte  jmry  shall  acquit 
defendant,  there  Is  no  error  In  refusing  to  sabmit 
special  Jnstmetions  ss  to  defendant's  theory. 

Appeal  from  district  court,  Olay  county; 
George  E.  Miller,  Judge. 

Bansel  Ormnnd  was  convicted  of  murder 
la  the  second  degree,  and  (Uiipeals.  Affirm- 
ed. 

L.  C.  Barrett  and  Flnley  Wddon,  ton  ap- 
pellant.   Mann  Trice,  tor  the  State. 

DAVIDSON,  J.  Appellant  vaa  convicted 
of  murder  In  the  second  degree,  and  given 
five  years  In  the  penitentiary.  He  reserved 
one  bill  of  execeptlons  during  the  trial,  In 
vhich  It  Is  stated  he  "offwed  to  prove,  and 
could  have  proved,  Lee  Ferry  and  Jim 
Goodner,  that;  If  more  than  one  shot  had 
been  fired  outside  (on  south  side  of  tbe 
bouse)  on  the  tUght  of  the  difficulty  tetttfled 
about,  they  would  have  ween  tbe  shots; 
and  the  state's  counsel  objected  to  the  In- 
troduction of  this  testimony,  on  the  grounds 
that  It  called  for  a  conclusion  of  the  vlt- 
nesB;  and  the  court  sustained  the  objection, 
and  excluded  the  evidence,  to  which  defend- 
ant excepted."  Tliis  bill  Is  so  very  vague 
and  Indefinite  that  It  cannot  be  considered. 
It  falls  to  state  that  these  witnesses  were  In 
a  jwsltlon  to  see  any  shots  If  they  had  bera 
fired,  nor  does  It  state  that  they  were  pres- 
ent, nor  does  It  vndertahe  to  state  that  more 
than  one  shot  was  or  was  not  fired,  nor  does 
It  undertake  to  show  vbat  bearing  ttie  tact 
that  one  or  more  shots  were  fired  on  the 
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south  side  of  the  house  would  hare  had  up- 
on any  Issue  upon  the  trial.  Under  the  de- 
^lons,  we  are  not  authorized  to  draw  upon 
the  statement  of  facts  to  supply  omlaslons 
in  the  bill  of  exceptions,  nor  are  we  author* 
Ized  to  indulge  any  presumption  In  aid  of 
the  defects  In  the  bill. 

The  theory  of  the  prosecution  was  that 
Hiram  Curtis,  Lem  Tate,  and  the  defendant, 
io  pursuance  of  an  agreement  for  that  pur- 
pose, undertook  to  kill  one  Bmmett  Bentley, 
and  that  during  the  firing  the  deceased,  Vlr- 
gU  Risley,  was  shot  and  killed  by  one  of  the 
three  parties;  the  testimony  Indicating  that 
it  was  appellant  who  fired  the  fatal  shot 
The  theory  of  the  defendant  was  that  Em- 
mett  Bentley,  in  returning  the  fire  of  Hiram 
Curtis,  accidentally  shot  and  killed  deceased. 
These  theories  were  submitted  by  the  court 
In  his  charge  to  the  Jury,  and  they  were  In- 
structed that,  If  Emmett  Bentley  shot  and 
accidentally  killed  deceased,  the  jury  should 
acquit  the  defendant  Appellant  asked  some 
special  Instructions  submitting  his  defensive 
theory,  which  were  refused  by  the  court 
In  this  there  was  no  error,  as  the  charge 
given  by  the  court  covered  all  the  requested 
instructions.  The  testimony  fully  Justified 
the  verdict  and  the  Judgment  is  affirmed. 


CLARK  V.  STATE. 

tCoort  of  Grimhial  Appeals  of  Texaa    Dec,  22, 
1897.) 

Thbpt— Statbmbhts  or  Pahtt  Otbsk  tbah  Dm- 
vaHDAitr— IiirRACuiiENT  OP  Wit- 

KBB8BB— EXPERTB. 

1.  The  court  of  criminal  appeals  cannot  In- 
quire upon  what  evidence  the  grand  Jury  found 
an  indictmenL 

2.  Where  a  motion  for  continuance  sets  up 
that  the  defendant  expects  to  prove  by  absent 
witnesses  facts  abont  which  there  is  no  contro- 
versy, and  is  vague  and  lodefinlte,  it  is  not  er- 
ror to  overrule  it. 

8.  Evidence  that  the  person  from  whom  one 
accused  of  cattle  theft  obtained  the  atolen  cow 
«aid,  in  the  presence  of  the  accused,  that  he  bad 
fitolen  many  a  cow,  but  had  not  Rtolen  this  cow, 
is  not  prejudicial  to  the  accused,  as  the  jury 
would  not  hold  him  responsible  for  the  remarks  of 
another. 

4.  A  prejudicial  remark  made  by  the  county  at- 
torney m  a  low  tone  of  voice,  intended  only  for 
the  ear  of  counsel,  which  ihe  judge  rebuked  im- 
mediately, and  Instructed  the  jury  not  to  consid- 
er, is  not  error. 

5.  Where  one  accused  of  crime  was  present, 
and  had  knowledge  of  his  brother's  furnishing 
one  of  the  stale's  witnesses  with  means  to  leave 
the  couHtry,  it  is  not  error  for  the  state  to  prove 
the  traaBaction. 

fi.  Whether  or  not  a  brand  on  a  cow  is  a  "pick- 
ed briiiid"  is  a  matter  of  common  observation, 
.ind  need  not  t>e  proved  by  experts. 

7.  One  of  the  witnesses  for  the  defense  In  a 
criminal  prosecution  denied  that  he  had  offered  a 
party  a  sum  of  money  not  to  testify  against  him 
on  the  trial-  Held,  that  it  was  not  error  for  the 
party  attempted  to  be  bribed  to  testify  concern* 
tng  it  on  behalf  of  the  state. 

Appeal  tram  district  court,  Kaufman  coun- 
ty; J.  B.  Dlllard,  Judge. 


John  Clark  was  convicted  of  the  ttieft  ot  a 
cow,  and  he  anieals.  Afflnned. 

Jack  ft  Jack,  Gtossett  ft  Toun^  Lee  R. 
Stroud,  and  Cunningham  ft  Adam^  tor  nfi- 
pdlant   Mann  Trice,  tor  the  States 

HURT,  P.  J.  Appellant  was  convicted  of 
the  theft  of  a  cow,  alleged  to  be  the  [Kt>peny 
of  W.  B.  Wright,  and  appeals. 

The  court  cannot  reverse  a  Judgment  be 
cause  the  grand  Jury  did  not  have  before 
them  the  witnesses  for  the  accused.  We 
cannot  go  behind  the  action  of  the  grand  Jury 
to  Inquire  as  to  what  evldoice  they  had  or 
did  not  have  before  than  wh«i  con^ering 
of  their  but. 

Appellant  moved  to  continue  the  cause  for 
the  want  of  the  testimony  of  Ltike  Woods. 
John  Garrett  and  Frank  Roland.  Wood:« 
was  present  at  the  trial,  but  was  not  intro- 
duced by  the  appellant.  Defendant  expected 
to  prove  by  Woods  and  Garrett  "that  thpy 
knew  both  cows,  that  claimed  by  Wrl^t  and 
the  one  by  Clark;  that  they  resembled  in 
color,  but  there  was  a  marked  difference  in 
brand;  that  each  of  the  witnesses  bad  seen 
the  Wright  cow  since  the  dtfendant  killed 
his  cow;  that  the  Wright  cow  was  branded 
h,  while  that  of  the  defendant  was  branded 
6."  He  expected  to  prove  by  Frank  Roland 
"that  be  once  owned  the  Wright  cow.  and 
had  sold  the  same  to  Wright;  that  her  brand 
was  a  plain  L,  with  a  bar  through  the  stem 
of  the  L."  There  was  no  controversy  upon 
the  trial  as  to  the  brand  of  Wright  It  was 
a  plain  L,  with  a  bar  through  it.  The  ap- 
plication Is  vague  and  Indefinite.  It  does  not 
state  when  and  where  the  al^ent  witness 
saw  the  Wright  cow.  We  are  of  opinion  that 
the  court  did  not  err  In  overruling  the  motion 
for  a  continuance. 

It  appears  from  bill  of  exceptions  No.  2 
that  Tom  Anderson  was  placed  upon  the 
stand,  and  testified  to  ceriain  facts  In  regard 
to  the  hide  of  the  stolen  animal.  The  sute 
proved  by  Anderson  "that  Frank  Gray,  in 
company  with  appellant,  came  to  see  him,  and 
stated  to  blm  that  he  <Frank  Gray)  bad  stoloi 
many  a  cow,  but  had  not  stolen  the  Wright 
cow."  We  cannot  conceive  how  this  was  inju- 
rious to  the  appellant.  If  Gray  had  been  on 
trial,  and  such  proof  was  introduced  against 
him,  it  Is  very  doubtful  whether  It  would  bavf 
been  competent;  but  under  the  circumstan- 
ces of  this  case,  we  think  this  evidence  Is 
clearly  harmless  as  against  the  appellsat. 
Clark.  Clark  claimed  to  have  obtained  the 
animal  In  controversy  from  Gray,  and  the 
Jury  wonld  not  have  held  Clark  responsible 
for  the  remarks  of  Gray;  that  Is,  wonld  not 
have  held  Gray's  remarks  as  criminating; 
Clark.  We  would  further  observe  that  Gray 
was  not  placed  upon  the  stand  as  a  wituesa; 
80  the  testimony  could  not  have  tnjoriously 
affected  him  as  a  witness. 

By  bill  of  exceptions  No.  3  it  appears  thai 
the  state  proved  by  BlUns  that  Dick  t^rl^ 
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i  brother  of  tbe  defendant)  had  siren  him 
SO  in  money,  aa  well  as  a  hrarse,  to  leave 
1  not  testify  in  this  case,  etc.  Defendant 
:ed  said  witness  If  he  had  ever  testified 
ore  that  John  Olark  had  ever  threatened 
r  one  testifying  against  him  in  this  case; 
erenpon  the  county  attorney  made  the  re- 
rk,  in  open  court,  that  the  witness  had 
rays  made  the  same  statement,  to  which 
lark  the  defendant's  connsel  then  and 
re  excepted,  because  the  same  was  calcu- 
>d  to  injure  him,  etc.    The  court  explained 

bill  by  stating  "that  the  remark  com- 
ined  of  was  made  by  the  county  attorney 
a  low  tone  of  voice,  and  that  the  court 
I  reason  to  believe  that  the  remark  was  for 

ear  of  counsel,  but  tbat  the  court  imme- 
tely  rebuked  counsel  for  eald  remark,  and 
1  the  Jury  not  to  consider  the  same,  or  not 
let  it  Influence  them  in  any  manner  what- 
r."   We  find  no  error  In  regard  to  this  mat- 

ly  bill  of  exceptions  No.  4  It  appears  that 
r  state  proved  by  Elklns  and  Jackson  that 
ey  each  bad  a  meeting  with  Will  Byrd 
1  Dick  Clark,  at  the  Claric  premises,  or 
se  to  the  same;  that  the  meeting  was  at 

solicitation  of  Dick  Clark  (a  brother  of 
endant);  that  in  said  meeting  a  horse  and 
Idle  were  turned  over  to  witness  George 
ikson,  and  that  said  horse  and  saddle  was 
ned  over  to  J.  E.  Elklns  by  witnese  George 
;k8on;  that  witness  Jackson  understood 
t  the  horse  was  intended  tor  3.  B.  Elk- 

to  leave  the  country  on,  and  not  testify." 

this  testimony  the  defendant  excepted. 
!  are  of  opinion  that  the  evidence  was  ad- 
isible,  because  it  is  shown  by  the  testl- 
ny  t>earing  upon  this  subject  that  appel- 
t  was  aware  of  the  transaction,  and,  no 
ibt,  had  Instigated  it  He  was  in  the  yard 
en  the  horse  was  delivered  to  Elldns; 
ird  what  was  said  between  the  parties; 
1  It  was  also  shown  that  appellant  inquired 

Reasenover  if  Elklns  could  be  bribed, 
or  to  this  transaction;  made  arrange- 
nts  In  regard  to  a  debt  due  by  Eaklns  to 
isenover;  and,  after  Elkhis  left,  appellant 
it  word  to  the  sheriff  that  if  he  ever  saw 
Eins  again,  he  could  do  a  certain  thing, 
der  the  circumstances  alwve  stated,  we 
nk  appellant  was  fully  aware  of  the 
bery,  and  Instigated  the  same,  and  that 
re  was  no  error  In  admitting  this  testl- 
ny. 

Ey  bill  of  exceptions  No.  5  it  appears  that 
nesses  were  permitted  to  give  their  opln- 

as  to  the  brand  on  the  piece  of  hide  In- 
dnred  in  evidence.  They  testified  that 
y  believed  the  brand  was  a  "picked 
nd."  Tbe  bill  does  not  exclude  the  Idea 
t  these  wltnefiHes  were  experts  in  regard 
this  matter:  and  It  Is  not  pretended  to  set 

what  they  stated  bearing  upon  this  ques- 
1.  Independent  of  this.  It  does  not  re- 
re  an  expert  to  give  an  opinion  on  this 
Ject.  Any  witness  csn  do  this,  as  It  is 
Mtter  ot  common  observation. 


It  appeora  by  bill  of  exceptions  No.  6  that 
appellant  Introduced  one  Peter  King,  a  negro, 
who  testified  to  material  facta  for  the  de- 
fendant. Counsel  for  the  state,  on  croas- 
examinatlon,  asked  the  witness  "if  he  did 
not,  during  the  trial  of  this  case,  go  to  Jonae 
Williams  (a  negro  witness  for  the  state),  and 
offer  to  give  him  |10  for  the  purpose  of  pay- 
ing a  fine  assessed  against  Williams'  daugh- 
ter, at  Scurry,  Texas,  If  he  (Williams)  would 
not  testify  against  him  (King)  at  this  trlaL" 
King  replied  that  he  did  not  do  so.  After- 
wards Jonas  WiUlams  was  placed  on  the 
stand,  and  testified  ttiat  Peter  King  had  of- 
fered him  ten  dcdlars,  etc.  Appellant  object- 
ed to  this  testimony,  and  the  court  overruled 
the  objections,  and  defendant  excepted.  This 
evidence  was  dearly  admissible.  Its  object 
waa  to  show  the  Interest  and  anxiety  of 
Peter  King  in  behalf  of  appellant.  The  Jury 
had  a  right  to  know  what  his  feeling  and  in- 
terests were,  so  as  to  pass  upon  the  credit 
to  be  given  to  hla  evidence.  It  was  Uiat 
character  of  testimony  that  would  not  be 
used  by  the  Jury  for  any  other  purpose  than 
as  going  to  the  credit  of  Peter  King. 

We  have  examined  the  charge  of  the  court, 
and  find  it  as  a  whole  correct,  covering  every 
material  Issue  In  the  case.  The  Judgment  Is 
afllrmed. 


WILLIAMSON  V.  STATE. 

(Oonrt  of  Criminal  Appeals  of  Texaa    Dec.  22, 

1897.) 

HoMicioe—SurPiciBKCT  or  BriDSNoi, 
On  the  trial  for  morder,  the  testimony  con- 
sisted of  that  of  alleged  accomplices,  who  testi- 
fied tbat  accused  came  to  the  scene  of  the  mur- 
der at  the  request  of  one  of  them,  while  de- 
ceased, though  badly  wounded,  still  lived;  that 
he  expressed  regret  at  not  having  been  there 
sooner;  that  he  refused  to  kill  deceased,  but  gave 
Ilia  shotgun  to  another,  and  stood  hy,  while  de- 
ceased was  shot  and  killed;  that  he  helped  re- 
move and  conceal  the  body;  that  the  body  waa 
remcved  on  a  wagon  with  po!es  put  across  it.  and 
concealed  at  a  certain  place.  Ottier  testimony 
showed  that  the  body  was  foand  at  the  place 
designated,  with  a  shotgun  wound  in  the  head; 
that  accused  Iiad  made  a  remark  showing  Imowl- 
edge  tliat  deceased's  hasband.  who  was  killed 
at  the  same  time,  would  be  killed,  and  expressed 
malice  against  him.  Two  other  witnessee,  not 
accomplices,  testified  that  on  The  morning  after 
the  murder  they  saw  defendant  pass  their  house, 
with  two  of  the  accomplices,  in  a  wagon  with  no 
t>ed  on  it,  coming  from  the  direction  where  the 
deceased  was  found,  and  going  towards  home. 
Held,  that  the  testimony  of  the  witnesses,  not 
accorotrfices,  is  consistent  with  the  testimony  of 
the  Hcconiplices  makiug  accused  a  principal,  and 
corroliorates  them  sufficiently  to  connect  accused 
with  the  marder.  and  warrant  a  conviction. 

Appeal  from  district  court,  Wharton  county; 
T.  S.  Reese.  Judge. 

Action  by  the  state  of  Texas  against  George 
Wiiliamson.  Defendant  waa  convicted  of  mur- 
der in  the  first  degree,  and  he  appeals.  Af- 
firmed. 

Linn  &,  Mitchell  and  A.  D.  Sparkman,  fbrap- 
pellaut  Mann  Trice,  for  the  State. 
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HBNDntSOM,  J.  AppeDut  warn  emiktBA 
of  mnrder  tn  lb*  flnt  degree,  mod  tats  ponUi- 
ment  assened  at  tmprlnKuiient  Id  the  penltoi- 
tJaif  for  life:  heoce  tbls  appeaL  Tkto  la  a  see- 
onA  appeal,  appritant  bartac  prerloualy  beea 
convicted,  and  the  Judgment  of  the  kywar  court 
rewmd  hy  thia  court  Bee  WUllainaon  r. 
State.  85  &  W.  sea  We  luM  In  tbe  finaiiv 
opinion  that  tbere  ms  not  anffldent  OMiobo- 
ratire  teatlmonf  of  tbe  accomplices.  In  Uwt 
caae,  aa  tn  tills  case,  On  and  Dimnet  OtAnni 
and  Jobn  Ridurd  were  the  principal  witnesses 
for  the  stata  We  held  that  GKis  ODlbum  and 
Jobn  Rlckard  wore  nnqnestloDaMr  acoampllcea, 
and  that  there  was  evidence  suggesting  that 
Emmet  Oolboro  was  also  an  accomplice,  bat  aa 
to  Mm  tide  matter  was  properly  left  to  tbe  jory 
by  the  charge  of  the  ooort.  But,  notwltfastand- 
tng  the  fact  that  ander  the  charge  the  }nry 
ml^t  have  beUerred  that  Bmmet  Colbvm  was 
not  an  accomplice,  stUl  his  testimony,  with  tiiat 
of  God^y  Wtncoireld  (who  was  ahm  a  state'a 
wttneaa  In  tbe  caae).  did  not  snfflclently  corrob- 
orate the  aecompUoes  aa  to  ^tpellant's  cosmec* 
don  with  tbe  kUllng  of  Mrs.  Nancy  Jane  Crook- 
er.  In  the  case  as  It  is  now  presented,  In  addli 
tion  to  the  said  witnesses,  we  have  also  the 
tesdmony  of  Jim  Rlckard  and  Mia.  M.  J.  Mar* 
tin,  and  tt  la  not  pretended  that  either  of  these 
witnesses  were  accomplices.  The  facts  testified 
to  by  tbe  two  Golboms  and  John  Rlckard  and 
Godfrey  Wlnzenreld  are  substantially  tbe  same 
as  testified  to  by  them  on  tbe  former  trial. 
Appellant  contends,  bowcTer.  that  the  addition- 
al ertdance  now  befcxe  as  does  not  corroborate 
the  accomplices  In  such  manner  aa  tends  to  con- 
nect tbe  a{^>ellant  with  the  commission  of  the 
offense.  In  order  to  present  this  matter,  we 
will  state  the  case  ss  It  appears  from  the  ree* 
ord  on  the  accomplices'  testimony,  and  then 
state  tbe  testimony  of  tbe  two  witnesses,  Jim 
Rlckard  and  Mr&  Martin.  As  before  stated,  tbe 
erldence  of  said  witnesses  b^ng  tbe  same  aa 
on  the  former  trial,  we  will  merely  restate, 
from  the  former  opinion,  tbe  case  as  made  by 
their  erldence.  it  appears  from  tbe  erldaice 
that  tbe  difficulty  occtured  In  the  afternoon  at 
the  IDth  of  May,  1895,  between  Jim  William- 
son, Frank  Martin,  John  Bickard,  and  Uus 
Golbum,  and  old  man  Crocker.  The  dlfflcnlty 
began  between  Jim  WnUamson,  a  son  of  the 
appellant  In  this  case  (George  WlUiamson),  and 
old  man  Crodrer,  near  tbe  bonse  of  one  Bmmet 
Colbnm.  After  some  shoto  were  exchanged, 
old  man  Cn)(&er  retreated  to  tbe  bouse  of  Em- 
met Colbum.  Jim  Williamson,  Frank  Martin, 
John  Rlckard,  Jim  Martin,  and  Gns  Colbnm 
appear  to  have  surrounded  said  house.  In  a 
short  time  Mrs.  Nancy  Jane  Crocker  and  little 
boy  came  from  the  house  of  Crocker,  which 
was  not  a  great  distance  away,  she  brining  a 
gun  to  ber  husband.  The  little  boy  attempted 
to  leare  tbe  house,  and  they  shot  at  him.  He 
went  back.  Mrs.  Crocker  afterwards  attempt- 
ed to  leave,  and  got  off  mme  little  distance 
from  the  house  before  they  discovered  her. 
Jim  WlUiamson  and  Frank  Martin  baited  her, 
but  she  would  not  stop.    Bbe  kqtt  on,  and 


Vnokllartln  gottm  tale  herae,  and  pom 
She  had  got  aome  three  or  four  hnndrei 
from  the  house,  and  he  shot  her  down.  1 
ties  tbea  appear  to  have  laid  siege  to  the 
and  fired  Into  It  In  tbe  meantime  tbcr  i 
of  tbe  party,  Qos  Oolbnm.  after  Goof] 
Ibunaon  {Onb  deCcndaut)  wbo  Uved  abovl 
and  a  half  from  then.  The  defendant  i 
at  home  when  tbe  meeseager  arrived, 
turned  late  tn  the  night,  in  oonpany  wl 
frey  WhnenreKL  nte  latter  went  on 
bonse,  and  the  a^eOant  thai  got  his  si 
and  came  over  to  the  scene  of  tbe  dA 
Wboi  be  get  then  he  rematked:  **B 
boyal  I  wasn't  at  bom&  I  was  off  hon 
Ing.  If  I  had  been  at  home,  I  wool 
beat  on  band  when  the  first  shot  was 
When  he  arrived  tbe  parties  thai  presi 
already  succeeded  in  Idlttng  old  man  < 
and  the  boy.  Mta.  Crocktt,  whose  boi 
then  lying  some  three  or  fonr  hnndrec 
from  the  house,  was  then  thought  to  b 
or  mortally  wounded.  It  was  snggesfa 
the  bodlea  sbooM  be  disposed  of.  A  wag 
procured,  and  some  poles  placed  upon  t 
parties  then  went  witta  tbe  wagon  d( 
where  tbe  body  of  Mrs.  Crocker  was  I; 
tbe  pratrle.  When  they  got  there  GJeori 
liamson  fthe  defendant)  and  Jfan  and 
Martin  went  up  to  where  Mra  OnAf 
Ons  Colbnm  and  Jim  Williamson  re 
near  tbe  wagon,  whlcb  was  about  K 
from  where  Mrs.  Crocker  was  lying.  T 
ness  Qua  Colbum  testified  at  this  pota 
when  theM  parties  went  19  to  Mrs.  Croc 
did  not  bear  ber  say  anythiag,  but  Mar 
George  WiUlameoa  came  back  to  tbe 
and  be  beard  tten  talking  about  wbo 
shoot  her.  The  two  Martins  and  Gcoq 
UamsoB  Qien  went  ba(^  to  Airs.  Cnxft 
witness  heard  a  shot  fired.  Did  not  Si 
^ot  her.  After  this  th^  ptoced  her  1 
the  wagon,  and  then  went  back  to  the 
and  got  tbe  body  of  the  old  man  and  ti 
and  carried  them  about  seven  miles,  ai 
cealed  their  bodies  In  a  thicket.  John  1 
testified  on  this  point  that  h^  Gna  Colbo 
Jim  WUllamaon  stayed  at  the  wagon. 
Wtlllamson'B  gun  was  on  the  wagon, 
it  ont,  and  then  be  and  Jim  and  Frank 
went  to  where  Mrs.  Crocker  was  lying, 
he  heard  them  talkti%  about  her,  and  he 
say,  **0h.  Frank  Martin,  I  know  yov 
then  they  all  came  back  to  the  wage 
they  said  that  the  woman  bad  to  be  kill 
there  was  aome  talk  as  to  wbo  AoMld  1 
One  of  the  Martins  said  to  the  defendan 
have  done  nothing  yet;  yon  shoot  her. 
defendant  aatd.  "No;  by  God,  I  can't 
woman!"  Tbe  defendant  had  his  gun 
hand.  Frank  Martin  then  said,  "Well.  1 
I'll  do  It!"  Tbe  defendant,  George  Will 
then  said,  "Well,  here,"  and  banded 
Martin  his  gtm.  Frank  Martin  took  tbe 
Williamson  banded  tt  to  him,  and  ebi 
Crocker  in  tbe  head.  He  set  Imt  hair 
at  wbkdi  the  defendant  laughed.  It  was 
gun  that  she  was  dwt  with.  Bmmet  ^ 
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led  that  fbe  shooting  occurred  at  hia 
e;  that  at  the  time  bis  family  were  not  at 
i.  and  he  was  tbere  alone;  that  be  tried 
renUl  on  flw  crowd  who  were  aosanltinK 
fccr  to  leave,  and  act  have  their  toonble 
hooBe;  that  bte  wife  and  clilldren  were 
art  distance  ott,  at  n.  n^bbmr's  house,  and 
aw  tiiem  comW.  nnd  he  went  and  tidd 
L  to  go  bade;  that  he  snbseqaently  went 
Iwre  Mrs.  Crocker  was.  after  he  bad  seen 
I  aboot  her  down,  and  she  was  tbm  living, 
badly  wounded. 

B  have,  been  particular  to  collate  the 
mony  upon  this  point,  becanae.  to  tan 
inate  the  aHidlftnt,  George  WiUlamatm, 
le  death  of  Mrs.  Crocker,  he  not  being 
ent  at  the  beginning  of  the  difficulty.  It 
me  necessary  for  the  state  to  show  that 
was  still  VMng  when  be  arrlred,  at  2 

o'clock  In  the  morning;  and  the  court 
ented  this  view  of  the  case  in  the  charge 
le  jury.  Gontessedly,  Gus  Colbum  and 
I  Rickard  were  accomplices,  and  there 
»me  testimony  In  the  case  tending  to 
r  that  Emmet  Colburn  may  bare  been  an 
mpllce.  The  court  prop«9y  submitted 
question  as  to  accomplices  with  refers 

to  all  of  these  witnesses.  The  witness 
zenreld,  who  was  introduced  by  the 
it  testified  that  on  the  10th  of  May  be 

with  the  defmdant  hunting  horses  In 
tea  county,  some  16  mOes  distant  from 
place  where  the  riiootlng  occurred;  that 

ate  supper  at  one  Mr.  Powell's,  and 
r  supper  they  started  home;  that  they 
to  Williamson's  house,  which  was  a  mile 

a  half  distant  from  the  scute  ot  the 
Idde,  about  2  o'clwA  that  night;  that 
n  they  rode  up  to  WlUIamson's  house 
less  beard  a  eommotlott  in  the  bouse, 

Mr.  Williamson's  daughter  called  to 
(the  defendant),  and  he  (witness)  sat  on 
loi-se,  and  defendant  got  down  and  went 

the  honae.   Atta  a  little  while  he  came 

and  said  that  his  wife  was  sick,  and 

him  to  go  on  home,  and  witness  then 
t  on  to  bis  fIsOker's  house.  This  wit- 
also  says  that  at  some  time  during  that 
t,  and  before  they  reartied  the  defend- 
i  home,  about  2  (^dock,  the  dtfdndant 
him  that,  if  Crocker  was  killed,  for  him 
Bess)  not  to  have  a  word  to  si^  about  It, 

not  to  even  help  bury  bim.  In  addl- 
to  this  testimony,  Jim  Blckard  testified 
the  state  that  on  the  morning  of  the 

of  May,  1806,  which  was  tbe  morning 
r  the  killing  of  the  Crockers,  on  Sunday 
t,  he  was  at  his  father's  house,  and 
It  8  o^elock  he  saw  some  parties  pass. 
In  a  wagon  and  one  oa  horseback.  Tbe 
on  had  no  bed  on  It.  The  two  men  In 
wagon  were  Frank  Martin  and  George 
lamson.  and  the  other  was  Jim  Martin. 

Martin  came  to  the  house.  The  others 
not  stop.  They  were  coming  from  the 
rtlon  of  Se}*monre*8  pasture,  where  tbe 
es  of  the  Crocker  family  were  found, 
neaa  stated  that  be  knew  It  was  Frank 
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Martin  and  oid  man  George  Williamson  is 
tbe  wagon.  Sirs.  M.  J.  Martbi  testified  sub- 
stantially to  the  same  efltocL  Botb  of  those 
wltnecoes  lived  In  tbe  vleinlty  of  Emmet 
Colbnm's  bouse,  the  place  of  the  homicide, 
between  half  a  mile  and  a  mile  distant 
thetetrfmi.  The  proof  la  unquestioned,  also, 
from  ovtaide  parttea,  that  tbe  bodies  ot  the 
three  Crockers  were  found  In  S^moure's 
pasture,  cMUealed  and  burled  In  ttdck  brush, 
some  seres  miles  from  the  8c»ie  of  the  hom- 
icide. 

We  undMstand  the  contentltui  of  an>d- 
lant  to  be  that  there  la  no  teetbttony,  except 
that  fit  the  accomplices,  which  ^acea  George 
WlUiamson  (the  defmdant)  at  the  scene  of 
the  iHODlclde  on  the  night  of  the  19th  of 
May;  and  that  the  state's  evidence,  to  wit, 
tbe  testimony  of  Wlnaenreld,  tbe  ooly  per- 
waa,  outside  ct  the  aecomplteea,  who  tcstl* 
flea  OS  to  tbe  wbereabwita  of  w^Uant  4n 
aald  aigbt,  Imres  him  at  his  home  at  S 
o'clodc  that  nli^t  about  a  mile  and  a  half 
txtm  the  place  of  the  homldde.  We  weuld 
observe,  bowerer,  that  we  have  from  this 
witness  Wtoaenreid  an  expression  ^gainst 
old  man  Crocker  of  deep«eated  malice, 
which  Indicates  that  be  «q;>ected  him  to  be 
murdered,  uid  whldi  would  suggest,  also, 
tbat  he  was  willing  to  engage  in  such  mur^ 
der.  This  witness  left  the  house  of  the  ap- 
pellant at  2  o'dock,  noticing  a  commotion 
in  the  house,  and  at  that  time  tbe  appellant 
was  still  up.  Vnm  here,  according  to  tbe 
testimony  of  tbe  accomplice  Gus  Colbum, 
it  appears  that  appellant  proceeded  with 
him,  carrying  his  gun.  to  the  place  of  tbe 
homldde.  Botb  Blckard  and  Gus  Colbum 
testis  tbat  Mrs.  Crocker  was  living  when 
defendant  came  upon  the  ground,  and  they 
then  narrate  the  part  that  he  took  in  dis- 
patcdtlng  her,  and,  if  their  statements  be 
true,  unquestloaably  be  waa  a  principal  in 
her  murder.  They  state  that  deceased  was 
dispatched  by  shooting  her  in  tbe  bead  with 
ft  sliotguu,  and  that  this  gun  was  furnished 
to  Frank  Martin  by  defendant;  and.  accord- 
ing  to  the  testimony  of  outsiders  who  exam- 
ined tha  body  of  Mrs.  Crocker,  she  appears 
to  have  had  a  shotgun  wound  inflicted  in  her 
head.  We  only  know  of  tbe  drcumstances 
of  the  murder,  of  the  time  and  manner  of 
the  death  of  Mrs.  Crocker,  through  the  tes- 
timony of  the  accomplices  John  Rickard  and 
Gus  Colbum.  This  testimony  fastens  ap- 
pellant there  at  the  time,  and  Axes  his  ststos 
as  a  principal  in  her  murder. 

Now,  what  are  the  additi<mal  drennntan- 
ces  that  tend  to  connect  appellant  with  this 
homicide?  Naturally  the  person  engaged  In 
so  atrodons  a  murder  aa  this  record  shows 
would  desire  to  conceal  tbe  crime.  He 
would  desire  to  so  dispose  of  the  bodies  that 
they  could  not  be  found.  We  have  the  fact, 
from  outside  sources,  tbat  these  bodies  were 
found  so  concealed  by  some  one  In  Sey- 
moure's  pasture  on  Plnoak,  some  seven 
miles  from  the  scene  of  the  homicide.  The 
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BccompUces  tell  ub,  also,  that  the  bodies 
were  concealetl  tbere.  Xow.  is  It  not  rea- 
sonable to  presume  tbat  tbe  parties  who 
participated  in  this  murder  concealed  ■  the 
bodies  tbat  night?  The  accomplices  tell  us 
that  they  did  this.  They  tell  oa,  moreover, 
that  Gcor^  Williamson  went  with  tbe  bod- 
ies, and  helped  to  bury  them;  that  for  this 
purpose  they  procured  the  wagon  of  Henr^ 
Colbum,  and  the  horses  of  Emmet  Colbnm; 
and  we  find  that  early  the  next  morning 
George  Williamson,  Jim  Martin,  and  Frank 
Martin  were  seen  returning  from  tbe  direc- 
tion of  Seymoure's  pasture,  driving  tbe  wag- 
on, which  tbe  accomplices  say  was  used  to 
carry  away  and  conceal  tbe  bodies,  back  to 
the  owner  in  tbe  vicinity  of  tbe  bomiclde. 
It  Is  argued  that  this  might  constitute  ap- 
pellant an  accessory,  but  It  falls  to  show 
that  he  was  a  principal  In  the  murder  of 
Mrs.  Crocker.  In'  answer  to  this,  It  Is  only 
sufficient  to  say  that  we  only  know  of  tbe 
circumstances,  of  the  place  where,  and  time 
of  this  murder  from  tbe  accomplices;  and 
also  as  to  how  her  body,  with  that  of  her 
husband  and  son,  were  concealed;  and  these 
accomplices  show  that  appellant  partici- 
pated In  the  death  of  Mrs.  Crocker.  And 
wbfle  the  fact  that  be  was  found  with  Frank 
Martin  and  Jim  Martin  returning  with  tbe 
wagon  eaiiy  the  next  morning  from  the 
place  of  tbe  concealment  of  the  bodies  to 
consistent  with  his  being  merely  an  acces- 
sory to  tbe  murder,  It  Is  also  consistent  with 
the  positive  testimony  of  the  accomplices, 
and  tends  to  corroborate  them,  and  to  con- 
nect appellant  as  a  principal  in  the  murder 
of  Mrs.  Crocker.  Tbe  accomplices  tell  us 
tbat  he  was  prefient,  and  helped  murder  her, 
and  that  he  went  with  others  some  seven 
miles  to  conceal  her  body,  on  that  same 
night.  Ontsidcrs  tell  us  tbat  early  on  the 
ensuing  morning  be  was  seen  returning  from 
the  place  of  the  concealment  of  said  bodies 
to  the  iilace  of  the  homicide,  and  so  we  be- 
lieve that  the  testimony  of  Jim  Rlckard  and 
Mrs.  Martin  Is  corroborative  of  the  testi- 
mony of  the  accomplices,  and  tends  to  con- 
nect appellant  with  the  commission  of  tbe 
ofTcnse  charged  against  him.  The  Judgment 
Is  affirmed. 


ROBINSON  V.  STATE. 

(Oaurt  of  Criminal  Appeals  of  Texas.   Jane  26, 

1895.) 

INOIOTMSXT— VaHIANCK — ACCOMPUCB  BVIDBirCB — 

iNSTKt'CTIONB. 

1.  On  the  trial  under  an  indictment  for  passing 
a  forged  railroad  passenger  ticket,  the  instru- 
ment offered  in  evidence  had  the  folIowlnK  In- 
liorsement  on  tie  bacii:  "G."  "U."  "R.,"  ''Fort 
Worth,  Texas,  February  7,  1894,"  in  the  outer 
rim  of  a  round  stamp.  The  stamp,  with  the  let- 
ters, was  not  set  out  in  the  indictment  as  a  part 
of  the  fortred  instrument,  bat  on  tbe  face  of  the 
ticket  as  set  out  in  the  indictment,  and  also  that 
introduced  in  evidence,  appear  the  words,  "Good 
within  ten  days  from  date  of  same,  as  stamped 
on  iMck  hereof."    Bttd,  that  the  omls^a  of  the 


words  on  the  back  of  the  ticket  oSeiet 
dcncft  from  the  description  of  tiie  ticket  t 
dictment  was  a  fatal  variance. 

2.  It  appeared  oo  the  trial  of  defendi 
charge  of  uttering  a  forged  railroad  a 
ticket  that  defendant  was  a  railroad  tu 
ker,  and  tbe  blank  ticket  which  was  af 
forged  and  filled  oat  was  sold  to  defeodat 
M.  The  defendant  daimed  that  M.  wi 
complice  in  the  passing  of  the  forged  ins 
and  that,  as  be  was  an  important  witnei 
case  for  the  state,  tbe  court,  as  to  bin 
have  given  tbe  jury  a  charge  on  acomq 
timooy,  which  the  court  did  not  do. 
versible  error. 

Appeal  from  district  court,  Tartant 
W.  D.  Harris,  Judge. 

H.  B.  Robinson  was  convleted  of  uti 
passing  a  (brged  mllroad  passenger  tlci 
appeals.  Reversed. 

Byron  Johnson,  for  appellant  Man 
for  the  Stat& 

DAVIDSON,  J.  The  appellant  hi  t 
was  convicted  of  knowingly  passing 
a  forged  instrument  in  writing,  whlc 
out  according  to  its  tenor  In  tbe  ind 
and  bis  punishment  assessed  at  two  ye) 
finemeut  In  the  penitentiary,  and  fi 
Judgment  and  sentence  of  the  lower  < 
prosecutes  this  appeal 

On  the  trial  of  the  case  the  state  of 
evidence  tbe  alleged  forged  Instnimen 
out  in  the  indictment.  Tbe  appellant  < 
to  tlie  Introduction  of  same,  because  he 
there  was  a  variance  between  the  Ins 
as  set  out  in  tbe  Indictment  and  that 
In  evidence.  In  that  the  Instrument  ol 
evidence  had  an  Indorsement  on  the  bac 
of  as  follows,  to  wit:  A  stamp  with  th 
"G."  "U."  "B.,"  "Fort  Worth,  Texas, 
ary  7,  1804,"  In  the  outer  rim  of  sali 
stamp,  the  said  letters  being  the  first  i 
the  last  letter  of  tbe  Gulf,  Colorado  i 
F6  Railroad.  Said  stamp,  with  said 
is  not  set  out  In  the  indictment  as  a 
the  alleged  forged  Instrument,  which 
passenger  ticket  of  the  Gulf,  Colorado  ■ 
F6  Railway  Company  from  Ft  Worth 
veston  and  return.  By  reference  to  i 
of  the  ticket  as  set  out  and  also  thi 
duced  in  evidence,  appears  the  following 
wlthhi  ten  days  from  date  of  same,  at 
ed  on  back  hereof;"  so  that  it  appa 
the  instrument  In  order  to  be  a  compl 
gatJon  of  said  company  tfx  round-trip 
from  Ft.  Worth  to  GalvestMi,  requlret 
be  stamped  on  tbe  back,  and  such  a 
made  part  of  said  ticket  from  said  r 
contained  on  the  face  thereof.  Bel 
stamped  indorsement  on  the  back  of  sa 
could  be  offered  in  evidence,  it  shoo 
been  set  out  in  the  indictment  as  a  pai 
alleged  forged  instrument  and  the  coui 
have  sustained  the  objection  to  Its  1 
tlon.  It  appears  In  this  case  that  on 
Marple  bought  two  genuine  tickets  f 
agent  of  tbe  Gulf.  Colorado  ft  Banta  : 
way  Company,  which  were  properly  i 
with  tbe  pd^  oi  dmartore  and  da 
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y  written  In  the  blanks  on  the  face  of  the 
8,  and  with  indorsements  on  the  back 
)f ;  that  in  tearing  oat  said  tickets  from  a 

book,  the  agent  alno  tore  out  a  third  tfck- 
t  filled  out  or  Indorsed  on  the  track;  that 
tCarpIe  sold  said  blank  ticket  to  the  de< 
Dt,  who  was  a  ticket  broker  In  Ft.  Worth, 
ing  therefor  the  sam  of  one  dollar.  He 
itly  knew  at  the  time  that  said  ticket 
then  shape  was  of  no  value,  was  not  his 
rty,  and  that  before  It  could  be  used  by 
>fendant,  in  order  to  make  It  a  valid  tick- 
le points  of  departure  and  destination 
1  have  to  be  forged  in  the  face  ot  the  tick- 
id  also  the  stamped  Indorsement  on  the 
th«*eof.  The  appellant,  on  the  trial  of 
ise.  claims  that  said  Marple  was  an  ac- 
lice  in  the  passing  of  the  forged  instru- 

and  that,  as  he  was  an  important  wit- 
n  the  case  for  the  state,  the  court,  as  to 
Bboold  have  given  the  jury  a  charge  on 
ipllce  testimony.  This  the  court  did  not 
id  the  defendant  reserved  an  exception  to 
ction  of  the  court.  In  our  opiaion,  the 
e  on  this  subject  should  have  been  given, 
r  opinion.  It  Is  also  questionable  whether 
idictment  in  this  case  was  sufficient  for 
assing  of  a  forged  Instrument.  The  char- 
of  the  forged  Instrument,  and  In  what  the 
ry  consisted,  should  have  been  more  fully 
It  as  to  the  face  of  said  Instrument,  as 
he  Indorsement  on  the  back  thereof,  which 
leretofore  been  discussed.  See  Overly  v. 
,  34  Tex.  Cr.  R.  600.  31  S.  W.  377.  decld- 
the  present  term  of  this  court,  and  Daud 
ate,  34  Tex.  Cr.  R.  400,  31  S.  W.  3T6. 
he  errors  pointed  out,  the  Judgment  is  re- 
i.  and  the  cause  remanded.  Reversed  and 
ided. 


BENSOX  T.  STATE, 
t  of  Criminal  Appeals  of  Texas.    Dec.  22. 
1887.) 

]ini  — Grimitial  Law— Contixdaxce— DiLi- 
■xcs— l>T»o  Dkclakatiom— RSB  OBST.a 

—  IXSTHUCTIOS. 

L  defendant  whose  trial  Is  set  foi'  19  days 
the  findhtg  of  the  indictment,  and  who  d«- 
L4  days  in  applying  for  process  for  a  wit- 
fails  to  use  due  diligence  In  issuing  bis 
)B,  nnlesB  some  good  reason  for  the  delay 
atively  appears. 

Vhere  it  Ib  evident  that  an  absent  witness 
not  have  Bworn  to  ihe  fncts  set  out  in  the 
rlt  for  continuance,  or,  if  he  had,  thnt  the 
could  not  be  regarded  as  true,  and  where 
ttnesB  was  evidently  a  myth,  there  is  no  er- 
refushig  a  jontlnnance. 
?he  absence  of  witnesses  eommoned  to 
defendant's  character  is  not  orrtinarily 
d  tor  continuance;  and,  where  defendant 
laced  testimony  as  to  his  good  character 
teas  not  controverted  at  all,  there  was  no 
in  overruling  the  application, 
i^vidence  as  to  the  conduct  and  remarks  of 
Bed  soon  after  he  had  received  the  mortal 
1.  showing  that  he  was  rational,  and  that 
lieved  that  he  was  going  to  die,  and  that 
soon,  is  admiBSible  for  tne  purpose  Of  lay- 
le  predicate  for  the  introduction  of  the 
■claratious  of  the  deceased. 
Vhere  deceased  was  rational,  and  believed 
le  was  going  to  die,  and  that  very  soon,  his 


declarations  are  admisslUe  as  dying  declaratioas. 

6.  Statements  of  deceased  made  witbin  15  or 
20  minutes  after  he  had  received  the  mortal 
wound,  where  he  was  rational,  and  beMeved  that 
he  was  going  to  die  very  soon,  are  admisdble  a» 
pert  of  tne  res  geatte. 

7.  The  court  charged  that  evidence  that  the 
witness  J.  made  to  the  witness  C.  statements  dif- 
ferent from  bis  statements  as  a  witness  is  not  to- 
be  considered  as  showing  the  truth  of  the  facts- 
by  him  said  to  have  been  stated  by  J.,  but  only 
as  affecting  the  credibility  of  J.,  if  considered  at 
ail.  Hild,  that  the  instruction  Is  correct  except 
that  portion  which  intimates  that  tiie  jury  might 
not  consider  the  testioMmy  of  C,  and  that  defend- 
ant coiUd  not  complain  of  this,  since  It  was  fa- 
vorable to  him. 

Appeal  from  district  court.  Ft  Bend  coun*- 
ty;  T.  S.  Reese,  Judgb 

William  r.  Benson  was  convicted  of  mur- 
der In  the  first  degree,  and  appeals.  Af- 
firmed. 

Bryant  &  Montague,  for  appelant.  Manii< ' 
Trice,  for  the  State. 

HURT,  P.  J.  Appellant  was  tried  and  con- 
victed of  murder  In  the  first  degree,  for  kill- 
ing George  Canaday,  and  hia  punishment  as- 
sessed at  death. 

Appellant  submitted  a  motion  to  qnash  the 
indictment.  We  have  repeatedly  passed  up- 
on a  similar  indictment  to  the  one  presented- 
in  this  case,  and  held  it  sufficient.  See  Cald- 
well V.  State.  28  Tex.  App.  568,  14  8.  W.  122, 
and  cases  there  cited. 

A  motion  was  made  to  quash  the  special 
venire.  The  explanation  of  the  trial  judge 
and  affidavits  of  the  clerk  show  that  the 
motion  was  not  well  taken.  The  statute 
pertaining  to  this  subject  was  compiled 
with,  and  is  as  follows:  "Whenever  a  spe- 
cial venire  is  ordered,  all  the  names  of  all 
the  persons  selected  by  the  jury  commis- 
sioners to  do  Jury  service  for  the  term  at 
which  such  Kpeclal  venire  is  required  shalf 
be  placed  upon  tickets  of  similar  size  and 
color  of  paper,  and  the  tickets  placed  in  a 
box  and  well  shaken  up,  and  from  this  box. 
the  clerk  In  the  presence  of  the  Judge  In 
open  court,  ^all  draw  the  number  of  names 
required  for  such  special  venire,  and  shall 
prepare  a  list  of  such  names  In  the  order  Ib- 
whlch  they  are  drawn  from  the  box.  and 
attach  such  list  to  the  writ  and  deliver  the 
same  to  the  sheriff."  Code  Cr.  Proc.  1895, 
art  647.  All  of  these  things  were  done  by 
the  clerk,  as  shown  by  his  affidavits.  The 
motion  to  quash  the  service  of  the  special 
venire  is  not  welt  taken.  It  Is  not  insisted 
that  the  names  of  the  parties  summoned  to 
serve  as  special  veniremen  were  not  served 
upon  the  appellant.  A  certified  copy  of  the 
writ  as  well  as  the  names  of  the  persons 
summoned,  were  served  on  ai^Kllant  There 
is  nothing  In  this  motion  worthy  of  our  con- 
sideration. 

Appellant  presented  a  motion  to  continue 
the  case,  for  the  want  of  the  testimony  of 
one  Henry  Hughes.  There  is  no  diligence 
shown  as  to  this  witness.  The  indictment 
was  returned  on  the  9tta  of  September,  1807.. 
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The  defendant  was  then  In  custody-  Pro- 
cess was  not  applied  for  to  the  distrlet  derk 
of  FL  Bend  county  nntU  the  23d  of  SeptecQ- 
ber,  and  wu  not  issued  by  him  until  the  24th 
of  September.  It  appears  that  said  process 
was  mailed  to  J.  D.  Bryant,  of  counsel  for 
defendant,  at  Houston,  Tex.,  who  did  not  de- 
liver the  same  to  an  officer  until  the  2&th  of 
September;  so  that  the  otBcer  only  had  four 
days  within  which  to  serve  said  witness  be- 
ton  the  day  of  trial,— the  2Stta  of  September. 
Diligence  wonld  have  required  appellant  to 
have  issued  his  process  as  early  after  the  9tti 
of  September  as  possible;  but  no  excuse  is 
shown  here  for  the  delay.  For  aught  tliat 
appears,  the  witness  In  the  mean  time  may 
Iiave  left  Harris  eonnty,  altbongh  be  was  a 
resident  of  said  county.  Concede,  however, 
that  the  diligence  was  sufficient  as  to  this 
-  witness;  we  are  inclined  to  beliere,  on  ex- 
amining tbe  record,  that,  If  he  were  present, 
he  would  not  testify  to  the  facts  stated  In 
the  aniUcBtlon.  But  eren  tf  he  did  so  tes- 
tis, in  the  light  of  the  testim<»iy,  we  could 
not  regard  the  facts  expected  to  be  proved 
by  him  probably  true.  Again,  the  inquiry 
was  made  from  a  number  of  witnesses  as  to 
the  presence  of  this  absent  witness  at  tbe 
homicide,  and  no  one,  either  for  the  state  or 
tbe  defendant,  intimates  that  he  was  pres- 
ent or  was  known  In  that  community.  In 
fact,  he  was  never  heard  of  by  any  witness 
on  the  stand,  either  as  a  stranger,  or  by 
na.me,  as  being  present  or  in  that  county. 
We  are  of  opinion  that  he  was  evidently  a 
myth. 

As  to  the  witnesses  resident  In  Robertson 
eoonty,  we  make  tbe  same  observaticms  in  re- 
gard to  tbe  diligence  used  for  them  as  here- 
tofore In  reference  to  the  witness  Hughes. 
Besides,  these  witnesses  were  character  wit- 
nesses, and  a  eontlnuance  will  not  be  granted 
for  this  character  of  testimony  except  under 
peculiar  clrcamstances.  At^^lant,  bowevBr, 
introdneed  testimony  as  to  his  good  charac- 
ter, which  was  not  controverted  at  alL. 

The  state  introduced  Cora  Canaday,  Urs. 
George  Canaday,  A.  B.  McGee,  Ben  Swisher, 
George  Cone,  and  J.  F.  Canaday,  who  testified 
to  the  conduct  and  remarks  of  tbe  deceased 
soon  after  he  received  the  mortal  wound. 
This  testimony  was  evidently  admissible,  tot 
ibe  purpose  of  laying  the  i^edlcate  for  the 
introduction  of  the  dying  declarations  of  tbe 
deceased.  Everything  stated  by  each  and  ev- 
ery witness  was  pertinent  to  that  subject  By 
the  testimony  of  these  witnesses  it  was  es- 
tabHsfaed  beyond  any  controversy  that  the  de- 
ceased was  rational,  and  that  he  believed  he 
was  going  to  die,  and  that  very  soon.  This 
evidence  was  necessary  In  order  to  render  ad- 
missible the  dying  declarations  of  the  de- 
ceased, which  were  made  wlthfn  15  or  20 
sainutes  after  he  received  the  fatal  woimd. 
This  course  of  procedure  is  to  be  commended. 

Appellant  objected  to  the  introducUoo  la 
evidence  of  the  dying  declarations  of  the  de- 
ceased.  Tlie  predlca^  was  anq»ly  establish- 


ed; that  Is,  that  tbe  deceased  wu  : 
and  believed  that  be  was  golnff  to  i 
that  very  soon.  Again,  under  tke  dn 
ces  of  thhi  case,  if  not  djing  dedarat 
statements  were  evidently  part  ot 
gestae,  and  we  hold  upon  both  grou] 
they  were  admissible. 

Appellant  excepted  to  the  foUowtni 
of  the  court  to  the  Jory:  "The  stale  fa 
duced  evidence  to  show  that  tbe 
George  Johnson  mad*  to  tbe  wltne 
statements  different  from  his  state] 
tbe  stand  as  a  witness  as  to  where  b 
the  time  of  tbe  alleged  ahootinx.  ' 
tlmony  of  the  witness  Cone  Is  not  to 
sldered  as  tending  to  show  the  truti 
facts  by  him  sought  to  have  been  s 
the  witness  Johnson,  but  is  to  be  co 
as  afTectlDg  tbe  credibility  of  tbe  said 
Job&Boo,  or  the  weight  to  be  attach* 
testimony.  If  considered  by  you  at  a 
pellant  has  no  ground  upon  which 
plala  of  this  charge.  It  is  convct 
particular,  except  that  portion  wh 
mates  that  the  jory  mfg^t  aet  cou 
testimony  of  Confc  This  Is  favorab 
appellant,  for  it  was  the  duty  of  the 
consider  Cone's  testimony  In  passing 
credit  to  be  given  to  the  testimony 
son. 

The  question  raised  by  appellant  t 
legality  of  tbe  term  of  the  court  a 
this  trial  occurred  has  been  settled  a 
to  appellant  in  the  case  of  Nobles 
(decided  at  the  present  term)  42  S.  V 

la  motion  for  new  trial,  appellan 
that  the  evidence  is  not  sufficient  tc 
tbe  verdict,  because  of  no  iHroof  thai 
ed,  Canaday,  is  dead.  This  was  a  • 
liberate  murder,  if  tba  testimony  of 
nesses  for  the  state  is  true.  That  thi 
ed  died  from  the  wounds  is  placed  bes 
question.  We  deem  It  unnecessary  t< 
tbe  testimony. 

We  are  of  opinion  that  the  trial  be 
fair  and  impartial,  the  defendant  belai 
ed  all  of  his  rights.  The  court  iustn 
Jury  in  regard  to  murdu-  In  the  first 
urarder  In  the  second  degree,  mai»: 
and  self-defense.  This,  perhaps,  wai 
but  we  are  Impressed  with  the  opin 
defendant  coolly  and  deliberately  Int 
kill  the  deceased  If  he  failed  to  take  1 
tain  remarks  he  had  made;  and  If  t 
had  refused  to  submit  manslaugbte 
structed  the  jury  that  appellant  v 
guilty  of  m\^rdcr  If  he  Intended  and 
deceased,  because  he  did  not  retrace 
statements,  we  would  not  have  rev« 
judgment  becnose  of  such  instructi« 
as  before  stated,  all  the  degrees  of 
manslangtater.  and  self-defense  were 
ted  to  the  jury,  fairly  and  liberally  t 
cused.  The  jury  believed  the  state"; 
convicted  appellant  of  murder  In  the 
gree,  assessing  his  jHuUshmcnt  at  de 
we  see  no  reason  for  disturbing  theb 
'The  Judgment  Is  afflrmed. 
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PB££IXS  et  »L  t.  ADAMS  et  aLi 

ut  H  CMl  Appeals  of  Texaa.    Nov.  IT. 
1807.) 

IB— QuMioir  MS  Junr— LuDuift  Qu»- 

TUtM. 

k  msrtgace  exscuted  by  an  aced  father*  in- 
n  body  and  mlndt  br  reason  of  threato  to 
nte  and  hnprison  bla  aoB,  fa  Told. 

teal  from  district  court,  Medina  conn- 
olm  A.  Goeen,  Jr.,  Special  Judge, 
ton  by  W.  B.  Adama  Sc.  Oo.  acalnA  Met- 
irkln*  and  otliera.  Judgcaent  for  idalo- 
and  defendant  appeal.  Reversed. 

s  suit  waa  brought  W.  B.  Adams  ft 
galost  Mdlle  Perkins,  as  the  wife,  and 
tther  am>ellanta,  aa  the  children  and 
.  of  J.  If.  Perlrhis,  deeeosed,  upon  a 
Issory  note  ezecDted  on  the  29th  day  of 
ay,  1892,  by  J.  11,  Perktna  to  Ivey  Bros, 
le  sum  of  9260;  payable  on  or  before  Hit 
lay  of  January,  1883,  wtth  10  pw  cest 
>sC  from  Its  date,  and  to  foreclose  a 
?age  on  80  acres  of  land  executed  by 
Perkins  and  Mellle  Perkins  at  the  same 
to  the  payees  of  the  note,  to  seenre  its 
tent  Apprileea  alleged  in  their  petition 
they  were  the  owners  and  holders  of  the 
and  mortgage,  and  prayed  Judgment  for 
lebt,  Interest,  and  coats,  as  a  diarge 

the  mortgaged  premises  only,  and  fore- 
re  of  their  mortgage  lien.   The  appel- 

answered  by  general  and  special  ex- 
ma  to  the  petitltm,  and  q>eclally  admitted 
xecatloa  of  the  note  and  mortgage  aa  ftl- 
,  but  alleged  that  there  was  no  consldera- 
twt  their  exeentton,  but  arerred  that,  at 
jme  they  were  executed,  J.  M.  Pierklns 
aged  and  enfeelried  In  mind  and  body, 
without  mental  capatMtJ'  to  understand 
lature  of  his  act,  and  that  Ivey  Bros., 
>r1gtnal  payees,  fcuowlDg  of  his  unsound 
al  condition,  wrongfidly  took  advantage 
,  and  Induced  him  to  ezeeate  the  note 

mortgage  without  any  condderatkm 
4or:  that  Xvay  Bros.,  knowing  that  J. 
'erldna  was  aged  and  enfecMed  in  mind 
iMdy,  a  abort  time  prior  to  the  execution 
A  note  and  mortgage  claimed  aa  indebt- 
IS  agitaet  said  Perkins  and  hla  two  sons 
«  amount  for  which  the  note  was  given, 
asserted  that  PeiUna'  sons  had  fTaudu- 
f  disposed  of  personal  property  which 

had  mortgaged  to  them  for  the  pur- 

ot  securing  tbetr  respectiTe  Indebted- 

and  they,  the  safd  Ivey  Bros.,  communl- 
L  to  J.  U.  Perkhn  a  threat  that  they 
d  prosecute  Us  suis  criminally,  and  aend 
1  to  the  penitentiary,  for  fraudnlently 
ig  mortgaged  property,  if  he  did  not 
s  them  a  note  and  glre  security  for  the 
unoont  of  bis  and  bis  sons'  indebtednese 
em,  and  that,  on  account  of  his  enfeebled 
leal  and  mental  condition,  be  was  by 

threat  overcome  by  fear  for  his  sons. 
Indvced  thereby,  wlttaont  consldwatlon. 
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to  execute  said  mor^;age;  that  at  the  time 
they  were  executed,  and  prior  thereto,  and 
afterwards,  until  Us  death.  J,  IL  Perkins 
was  In  such  a  weak  and  umonnd  state  of  mind 
OS  to  be  wholly  unable  to  reid^  the  Influence 
brought  upon  his  mind  by  the  threats  of  lT«y 
StotL  against  his  sons;  that  substantially 
the  same  threats  against  bar  modm  were  made 
to  lidlle  FeckUu  by  the  original  payees  In 
the  note,  and  that,  throogh  fear  of  their 
execution,  she  was  caused  to  sign  the  mort- 
gage executed  by  her  husband;  that  J.  M. 
Perkins,  decaaaedt  was  not  indebted  to  It^ 
Bros.  In  the  sum  claimed,  or  In  any  amount 
whatever;  and  that  by  xeaton  nt  bis  mental 
Inflrmlty,  and  the  influence  of  fear  for  bla 
sons  occasioned  by  said  threats,  under  which 
the  note  and  mortgage  were  executed,  they 
were  wUhoot  consideration  and  voU.  Upon 
the  trial  of  the  cause,  which  was  before  a 
jury,  the  aweUanta,  for  the  purpose  of  ob- 
taining the  right  to  open  and  tdoae  the  argv- 
gument,  admitted  that  ai^ellees  had  a  good 
cause  of  action,  as  set  forth  In  tb^  petition, 
except  In  BO  far  as  It  might  be  defeated  In 
whole  or  In  part  the  facta  alleged  In  their 
answer,  constituting  a  good  defensb  The 
Jury  returned  a  verdict  In  favor  of  appellees 
for  the  amount,  principal  and  Interest,  due 
on  the  note,  but  made  no  mention  In  the  ver- 
dict of  the  mortgage  given  to  secure  It.  Up- 
on this  verdict  and  the  admission  of  apitel- 
lants  made  aa  aforesaid,  the  court  entered 
Judgment  agalnat  appellants,  to  be  satisfied 
out  of  the  mortgaged  premlaes,  together  with 
forecloBare  of  the  mortgage  Uen  thereon,  from 
which  Judcment  we  have  thla  ^ifteal. 

Oeo.  Powell,  for  antelbmta. 

NEILL,  J.  (after  stating  the  facts).  There 
was  no  OTtn-  in  the  court's  overruling  appel- 
lants' special  exception  to  apiielleeir  i>etitlotL 
It  did  not  seek  to  establlsb  a  personal  obli- 
gation against  MeUle  Perkins,  or  against  any 
of  the  other  appellants,  but  only  to  fix  the 
amount  of  the  aU^^  indebtedness  aa  a  cha ^e 
upon  the  mortgaged  premises,  and  to  have  it 
aatisOed  therefnHu  by  foredostzre  sale.  If 
the  i^p«ty  mortgaged  was  not  a  port  of  J. 
U.  Perkms'  estate,  and  not  chilmed  tqr  aih 
pellantB.  they  could  not  be  affected  In  any 
way  by  Its  being  subjected  to  f^jpellees'  de- 
mand. In  the  absence  of  allegations  and 
I^oof  to  the  contrary.  It  moat  be  presumed 
community  property  of  J.  M.  Perkins  and 
wife,  since  it  was  poBsessed  by  them  at  the 
time  their  marriage  was  dissolved  by  the  for 
mer's  death. 

The  evidence  tends  to  show:  That  J.  M. 
Perkins  and  his  adult  sons,  Lee  and  John,  in 
18&1  and  1892  traded  with  Ivey  Bros.,  a  firm 
of  merchanta  doing  business  In  Devine,  run- 
ning accounts  with  said  firm.  That  In  Janu- 
ary, 1892,  J.  M.  Perkliu  and  bla  said  two 
sons  were  indebted,  on  their  separate  and  In- 
dividual accounts,  to  Ivey  Bros.,  In  the  ag- 
gregate  amount  of  $257,  of  which  was 
on  account  ot  J.  M,  Perkins,  and  the  balance 
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on  acconst  of  Lee  and  John.  That  on  about 
the  20tta  day  of  January,  1892,  Ed  Irey,  a 
member  of  said  firm,  sent  J.  M.  Perkins  a 
message,  by  J.  A.  Wright,  to  the  effect  that 
John  and  Lee  Perkins  were  Indebted  to  his 
firm  on  accounts,  and  had  given  a  mortage 
on  personal  property  to  secure  such  indebt- 
edness; that  subsequently,  with  the  intent  to 
defraud  their  creditors,  they  had  sold  such 
mortgaged  property;  that  he  (J.  M.  Perkins) 
was  also  Indebted  to  them;  and  that  If  he 
did  not  make  Ivey  Bros,  a  note,  secured  by 
a  mortgage  on  land,  for  the  entire  sum  due 
by  himself  and  sons,  they  would  prosecute 
John  and  Lee  for  fraudulently  seltfng  mort- 
gaged property,  and  send  them  to  the  peni- 
tentiary. That  J.  M.  Perkins  was  then  about 
76  years  old,  In  feeble  health,  Infirm  of  body 
and  mind,  and  on  that  account  easily  exdted 
to  fear  for  the  safety  of  his  sons  by  Oireats 
of  the  nature  embodied  in  the  message  sent 
him  by  Ed  Irey.  That  said  message  was 
communicated  to  him  by  Wright,  and  that 
on  account  of  bis  infirmities  his  volition  was 
DTercome  by  It.  and,  to  save  his  sons  from 
the  threatened  prosecution,  he  was  Induced 
to  execute  the  note  and  mortgage  sued  on. 
The  evidence  also  tends  to  show  that  bis  wife, 
Mellie,  through  fear  of  such  threat,  and  to 
relieve  the  anxiety  of  her  husband,  Joined 
with  him  In  the  execution  of  the  mortgage. 
Without  expr^lng  or  intimating  any  opinion 
as  to  whether  the  evidence  is  suffldent  to  es- 
tablish such  ttLCtE,  we  have  stated  what  It 
tends  to  prove,  simply  for  the  purpose  of  en- 
abling us  to  discuss  Intelligibly  the  assign- 
menta  of  error  relating  to  such  evidence.  The 
fact  Is  uncontradicted  ttiat  the  note  and  mort- 
gage vrere  assigned  to  the  appellees  long 
after  maturity.  Nor  to  It  controverted  that 
aiq;>ellants,  other  than  Mellie  Perkins,  are 
the  children  and  heirs  at  law  of  J.  M.  Per- 
klna,  deceased.  The  court  Instructed  the  Juiy 
that  appellants  by  their  ansvrer  sought  to 
avoid  the  note  and  mortgage  oa  the  grounds 
d)  that  tbere  was  no  oonalderatitni  for  their 
execution;  and  (2)  that,  at  the  time  they 
were  executed,  J.  H.  Perktau  was  not  of  suf- 
flclent  m^tal  capadty  to  make  a  Unding 
contract.  With  reference  to  the  first  ground 
of  avoidance  stated.  It  charged  the  Jury,  K 
they  believed  from  the  evidence  that  J.  U. 
Perkins  was  not  Indebted  to  Iv^  Bros,  at 
the  time  of  the  execution  of  the  note  and 
nuntgage,  to  find  for  the  anwUants,  regard- 
less of  whether  his  mind  was  sound  or  not 
at  the  time  the  note  and  mortgage  w»e  exe- 
cuted. Upon  the  second  ground  stated,  It 
instructed  the  Jury  that  If  they  believed  from 
tbe  evidence  that,  at  the  time  flie  note  and 
mortgage  were  executed,  J.  H.  Perkins  was 
of  such  unsound  mind  that  he  was  unable  to 
comiff^end  the  nature  and  purpose  of  hto 
act,  anch  Instruments  would  be  void,  and  to 
find  for  appellants;  but  that  It  Is  not  every 
atate  of  mental  Imperfection  that  will  avoid 
a  contract,  but  that  the  contracting  party,  at 
the  time  the  contract  was  made,  must  have 


such  disease,  weakness,  or  other  imperfi 
or  derangement  of  the  mind,  as  dlsqualii 
when  entering  into  the  form  of  a  contra 
comprehend  the  subject  th,ereof,  and  II 
tnre  and  probable  consequences,  and  1 
Jury  believed  from  the  evtdeoce  that 
Perkins,  at  the  time  of  the  execution  < 
note  and  mortgage,  had  suffldent  ment 
padty  to  comprehend  the  subject  and  r 
and  iH*obalAe  consequences  of  bis  acta,  t 
for  appellees.  At  the  request  of  appe) 
It  Instructed  the  Jury  that  If  Ed  Ivey  i 
ened  to  prosecute  John  and  Lee  Perkli 
fraudulently  disposing  of  mortgaged  pei 
property,  and  such  threat  operated  to 
pacltate  J.  M.  Perldns,  from  fear  and  t 
ment  thereby  induced,  to  realize  tbe  fi 
gal  force  and  eflfect  of  his  act  In  exe 
the  instruments,  yet  If,  at  the  time, 
Perkins  Justly  owed  Ivey  Bros,  the  si 
(Oi,  the  note  and  mortgage  would,  tc 
extent,  be  valid.  The  appellants  reqi 
the  court  to  instruct  the  Jury,  in  subs 
that  if  John  and  Lee  Perkins  were  on 
ary  22,  1892,  adults,  then  J.  M.  Perkln 
not,  on  said  date,  responsible  for  their  li 
ednesB,  and  that,  to  become  liable  ft] 
same,  be  must  have  v<duntarllyt  while 
tally  capadtated  to  do  so,  agreed  In 
Ing  to  pay  such  Indebtedness,  and  tli 
when  be  executed  the  note  and  mortga 
did  not  possess  suffldoit  mental  capac 
do  BO,  but  was  Induced  thereto  by  tbre 
Ivey  Brofl.  to  prosecute  hto  sons,  wh 
mentally  weak  as  to  be  nnaUe  to  real 
Influence  of  such  threats,  then  to  fli 
the  alginate.  The  rtfnsal  of  the  co 
give  tbls  chaise,  and  Its  omlsrion  to  s 
anywhere  In  the  charge  flie  question 
whether  J.  M.  PeilLlns  was,  by  reaa 
mental  Infirmity,  Induced  by  the  a 
threatened  prosecution  of  hla  sons  to  & 
■aid  instrument,  are  assigned  as  «Tor. 

It  has  been  held  In  a  number  of  cai 
which  tbere  was  no  element  of  ment 
flrmity,  that  a  father  may  avoid  a  moi 
which  be  waa  induced  to  execute  t>y  t 
of  the  proaecutton  and  Imprisonment 
son.  Harris  v.  Carmody.  VO.  Masi 
Schooner  t.  LIssauer,  86  Hui^  ItKE;  I< 
N.  T.  112, 13  N.  B.  741.  For  other  cast 
note  to  Bank  t.  Koswonn  (Wis.)  2S 
R^.  Ann.  48  (s.  a  6»  N.  W.  6Gi).  In  i 
liar  case  (Williams  v.  Bayley,  14  Law 
S.]  302).  It  was  said  by  Lord  Westburj 
**A  oontmct  to  give  security  for  the  debt 
other,  which  Is  a  contract  without  ooDslde 
Is,  above  all  things,  a  contract  which  aha 
based  upon  tbe  free  and  voluntary  age 
tbe  izkdivldual  who  enters  Into  It  Bo 
dear  that  the  power  of  considering  wbet 
ought  to  do  It  or  not,  whether  It  Is  pi 
to  do  It  or  not,  to  altogether  talEen 
from  a  father  when  be  to  bronsht  In 
situation  of  either  refusing,  and  le^Yti 
son  In  that  perilous  condition,  or  of  1 
on  himself  the  amount  of  that  dvtl  t 
tioa.**  And  be^gave  it  as  bis  opinion 
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r,  appealed  to  nnder  arcb  clrcumstan- 
with  a  knowledge  that  unless  be  does 
is  wn  will  be  expoeed  to  a  criminal 
cutlqn,  with  the  certainty  of  a  convic- 
cannot  be  regarded  as  a  free  and  toI- 
7  agent.  The  principle  underlying  this 
of  cases  Is  that  whenever  a  party  Is  so 
ted  as  to  exercise  a  controlling  inflaence 
the  will,  conduct,  and  Interest  of  an- 
.  contracts  thus  made  will  be  set  aside, 
as  T.  Bank.  116  N.  Y.  606,  2S  N.  U.  7. 
luestlon  as  to  whether  a  father  may  or- 
lly  aroid  a  contract  which  he  was  in- 
1  to  make  by  threats  of  prosecution  and 
[sonment  of  Mb  son  has  nerer.  so  far 
e  are  informed,  been  directly  decided  in 
itate.  But  it  haa  been  said  by  the  su- 
e  court,  in  cases  where  the  threat  of 
!Cttt1on  and  imprisonment  was  made 
ist  the  party  sought  to  be  held  by  the 
act,  that  the  rule  to  be  deduced  from 
n%at  weight  of  authority  ts  that  mere 
.ts  of  criminal  prosecution  are  not  suf- 
Lt  to  avoid  a  contract,  but  there  must  be 
isonable  ground  for  creating  an  appre- 
ion  In  the  mind  of  a  man  ot  ordinary 
Lge  anci  firmness  that  the  threats*  wUl 
irried  Into  execution,  and  it  must  also 
Eir  that  the  threats  operated  directly 
the  mind  of  the  party,  so  as  to  over- 
I  his  wlU.  Obert  v.  Landa,  &U  Tex.  475. 
not  necessary  to  a  disposition  of  this 
for  us  to  decide  whether  a  threat  made 
father  to  prosecute  and  Imprison  his 
vlll  In  any  case  be  sufficient  to  avoid  a 
'act  induced  by  It.  The  question  here 
'ill  such  a  threat,  made  to  one  who  is 
and  infirm  of  body  and  mind,  and  who, 
uason  of  such  Infirmity,  was  excited  to 
avoid  a  contract  that  he  was  Impelled 
ake  by  reason  of  bis  fear  of  the  execu- 
of  a  threat  to  prosecute  and  Imprison 
ions?  It  seems  to  us  that,  in  cases  of 
character,  regard  should  be  had  to  the 
ition  of  mind  of  the  person  acted  on  l>y 
threat,  and  his  age,  disposition,  and  In- 
:t  should  be  taken  Into  consideration, 
iged  and  weak  In  body  and  mind  should 
ie  left  to  the  mercy  of  an  unscrupulous 
who  operates  upon  his  fear,  by  threats 
he  is  not  able  to  witlistand,  by  reason 
Is  Infirmity,  to  extort  money  or  a  con- 
,  without  any  consideration  from  him. 
ribbs  V.  Sowle,  87  Mich.  347.  49  N.  W. 
It  is  said  by  the  supreme  court  of  Mlch- 
:  "Truly,  to  such  an  action  as  this  the 
adant,  who,  without  semblance  of  any 
or  moral  right  or  claim,  has  scared 
iy  out  of  an  old  man,  cannot  well  set  up 
defense  of  the  policy  of  the  law,  that  it 
the  duty  of  the  Injured  party  to  have 
'ted  to  the  courts  in  the  first  place,  or 
withstood  the  threat  of  being  taken 
)  nntU  proceedings  were  actually  begun, 
iteni  hlmfielf  from  the  extortion.  Nor 
•  •  •  the  true  policy  of  the  law  to 
»  an  arbitruy  and  unyielding  rule  In 


such  cases,  to  apply  to  all  alike,  without  re- 
gard to  age,  sex,  or  condition  of  mind. 
Weak  and  cowardly  people,  and  old  and  ig- 
norant persons,  are  the  ones  that  need  the 
protection  of  the  courts,  and  they  are  the 
ones  usually  operated  upon  and  influenced 
by  threata  and  menaces."  The  law  must 
have  some  regard  for  the  Infirmity,  the  fear, 
the  solicitude,  of  an  old  man,  when  they  are 
preyed  upon  by  the  unscrupulous  to  extort 
an  unconscionable  contract.  Who  can  tell 
what  any  man,  who  has  nature  In  him,  will 
not  do  to  Bare  his  sons  from  a  threatened 
prosecution  for  a  felony,  and  his  name  and 
family  from  disgrace?  And,  In  our  opinion, 
If  an  old  man  Is  too  weak,  by  reason  of  men- 
tal infirmity,  to  withstand  a  threat  which  in- 
volves the  Imprisonment  of  his  boys  and  the 
degradation  of  his  family,  the  law  should  as- 
sert Its  strength,  and  save  him  from  the  con- 
sequences of  a  contract  extorted  from  him 
by  such  a  threat.  We  think,  therefore,  that 
the  court  erred  in  not  submitting  in  Its 
charge  the  question  as  to  whether  J.  M.  Per- 
kins was,  by  reason  of  mental  infirmity,  in- 
duced by  the  alleged  threatened  prosecution 
of  his  sons  to  execute  the  Instruments  sued 
on,  and,  if  he  was  so  Induced,  In  falling  to 
Instruct  the  jury,  as  requested  by  appellants, 
to  find  a  verdict  in  their  favor. 

On  the  trial  of  the  case,  appellees'  coun- 
sel, on  his  direct  examination,  aaked  Ed 
Ivey;  "Did  your  message  to  J.  M.  Perkins, 
deceased,  touching  a  settlement  of  your  ac- 
count with  him  and  his  sons,  Involve  any 
threats  of  a  criminal  prosecution  if  said  ac- 
counts were  not  settled  at  once  ?"  This 
question  was  objected  to  upon  the  ground 
that  it  was  lending.  The  objection  was  over- 
ruled, and  the  witness  answered:  "No;  my 
message  did  not  contain  threats  of  a  crim- 
inal prosecution  If  said  accounts  were  not 
secured  at  once  by  said  Perkins."  Permit- 
ting the  witness  to  answer  over  the  objection 
is  assigned  as  error.  Ordinarily  courts  will 
not  review  the  action  of  a  trial  court  In  per- 
mitting leading  question  to  be  asked  a  wit- 
ness, since  It  Is  a  matter  addressed  to  the 
sound  discretion  of  the  court.  As  the  Judg- 
ment will  be  reversed  on  other  grounds,  it  is 
not  necessary  for  us  to  say  whether  the  rul- 
ing of  the  court  on  the  question,  as  it  Is  pre- 
sented by  the  assignment,  should  be  review- 
ed in  this  case.  But,  in  view  of  another 
trial,  we  will  say  that  the  question  was  im- 
proper. In  that  It  called  for  the  opinion  of 
the  witness  aa  to  the  Import  of  the  message. 
The  witness  should  have  been  required  to 
state  the  language  in  which  the  message 
was  expressed,  or  as  nearly  its  language  as 
he  could  recollect,  and  the  jury  left  to  de- 
termine Its  Import  and  meaning. 

We  do  not  believe  the  other  errors  assign- 
ed, not  involving  the  questions  we  have  con- 
sidered, are  well  taken.  Because  of  the  er- 
rors Indicated,  the  Judgment  of  the  district 
court  la  reversed,  and  the  cause  remanded. 
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jmULY  t;  WBSTESN  UMSON  TKL.  €X>.i 

(Obut  of  GMl  A^eal*  of  TsolU.    Not.  24, 
1887.)  ' 

JtniSDICTIOS— LmiTATlOITB. 

ttd  ongoidi,  diBappointiBent,  sonow,  eta,  xcBidt' 
ins  £nna.  the  aosdeUvefT  of  ar  mtoarnin,  DHiit  to 
brought  within  one  year. 

2.  Action  Bgaimt  s  tdegrai^  company  to  n- 
eerer-  the  toll  paid  for  a  meMaoe  which  «w  not 
tWlTered  need  not  bei  bron^t  within  one  year. 

3.  Where  the  coart  bad  jurisdiction  of  the 
amount  as  originallr  asserted  in  the  petition,  it 
wiB  not  1^  jtiriadiction  for  the  resmn  that,  when 
OBB'  e—  of'  aetioa  ia  dlsmisaed  on  acooant  of 
the*  atalnte  of  limita,tirai^  the  amount  left  in 
coptroTCiay  1*  not  within  its  original  jariadicUon, 

Aspeal  fnnn  diitrfct  ooart,  n  Paw  oonutr; 
Oi  N.  Buckler,  Judge. 

Actl«n'b7>  Ttaomu  Kelly  against  tbe  "Wmb- 
«nr  UnloB  IMegrapb  OconpaiiT-  Action  dtei 
missed;  and  plaintiff  appeals.  Berersed. 

W.  B.  Brack  and  MlHard  Patterson,  for  ap* 
pellant    BeaU  ft  Kemp,  for  appellee. 

JAMES,  C  J.  This  Is  an  action  for  dam- 
ages fbr  negligence  In  Hie  delivery  of  cer- 
tain telegrams.  The  damages  alleged  con- 
alsrof  five  dollars  paid  as  tolls,  and  of  "men- 
tal anguish,  disappointment,  sorrow,  and 
affliction,"  as  tbe  result  of  tlie  compnnj-'s  vio- 
lation of  its  agreements  to  deliver  the  mes- 
sages. The  action  was  brought  more  than 
one  year  after  tbe  occurrences  charged,  but 
within  two  years.  The  court  sustained  a 
demurrer  on  the  ground  of  limitations,  and 
dismissed  tbe  action.  We  are  of  opinion  that 
the  ruling  was  correct  so  fiir  as  the  petition 
sought  to  recover  damages  to  the  person,  and 
we  regard  mental  anguish,  disappointment, 
Borrow,  and' affliction  as  of  that  class.  Thus, 
as  Is  common  In  cases  of  carriers  of  passeur 
gers,  there  was  a  contract  of  carriage  from 
wUIch  the  company's  duty  arose;  but  the 
wrong  complained  of  was,  In  substance  and 
In  fact,  the  Infflctlon  of  Injury  to  the  person 
by  negligence.  It  I^  immaterial,  so  far  as 
the  question  before  us  is  concerned,  whether 
the  act  or  omission  from  which  the  Injury  re- 
sults violates  a  duty  incident  to  a  contract 
or  not  The  statute  interposes  the  bar  of 
one  year  to  damages  for  Injuries  done  to  the 
person  of  another,  as  distinguished  from  in- 
juries done  to  the  estate  or  property  of  an- 
other. ThlH  is  the  test.  So  far,  therefore, 
as  the  petition  seeks  damages  for  injury  to 
the  mind  or  body;  It  presents  a  case  within 
the  statute  of  one  year.  See  Martin  v.  Tele- 
graph Co.,  6  Tex.  Civ.  App.  619,  20  S.  W.  130; 
also  Railway  Co.  v.  Rociiier,  1  Tex.  Civ.  App. 
101,  20  S.  W,  843.  But  we  think  It  was  error 
to  apply  this  rule  to  the  claim  for  tolls  paid. 
This  pertained  to  the  estate  of  plaintiff.  It 
appears  to  be  the  argument  of  appellee  that, 
when  the  damages  claimed  for  mental  dis- 
tress are  eliminated  from  the  case,  the 
amount  left  would  not  be  within  the  Jurisdle- 

1  Applicittion  fur  writ  of  error  dismisKcd  for 
"ant  of  Jurittdictiuu. 


tton  of  tli»  oenrt  TUB  rlevr  1>  ftUa 
There  can  b#  no  doubt  that  tbe  conrt  hi 
riadletton  to  reader  Jndsment  In  nsp* 
all  tbe  damage*  asserted  in  tbe  patttloi 
wonldibaTe  procaedtd  ta  dD>BO,  bad  flu 
ate'  ctf 'Umltatleos'  not  Imb  appealad-  to. 
aaa«  la  not  that  idaliitur:  stated' m  cat) 
■cttoa.  fbr  tUe*  total:  ananuit  claimed 
that  defendant  aaumitlilly  preeanted- 
fenae  to  a  poiUini.tteeof.  TUb  wool 
tend  to  d^^va  tiie  coart  of  tbe  Jortscl 
it  bad  obtained  to  adjudicate  In:  teept 
any  damaae  embnoed  In  the  petitloii. 
case  - la  nnllke-Rawell  r,  Tetegimph  O 
Tex.  20,  12  &  W.  634,  wbeie  It  waa  bri 
only  damage  neally  pteaded  was  reeon 
ttae  toll.  W«  tbeieCoca  osneiiide  ths 
ooniC.  esred  In-  dIuslsBlnp  tbe  antlon. 
■eesnd  and  tblid:  aaB^mnentB-  are  tri 
mertt  BsraraeA  andt  nmandad. 


WEDTH  T.  GBOEfflEE.*' 
(Ooart  al  OlrU  Appsalo  oft  Teaasi  Not; 

St'sacmraoaft^  OiUTasr-  ijto  ^ooanmi 

1.  There  most  be  ddivcry  and  aoceptanii 
toal  or  constraetive,  of  a  salMcriptita  lisl 
it  may  be  enforced  against  the  aubscribor 

2.  Thou^  a  snbscription  list  for  aid  in  tt 
Btmction  of  a  railroad  is  placed  in  the  ha 
tbe  committee  of  tite  dtizens  wbam  it  i 
ed,  with  authority  to  deliver  ft  to  the  pa; 
performance  of  certain  conditions,  which  a 
era'ards  performed,  the  aabacribera  will  not 
ble,  where  there  had  ueen  a  trader  of  the 
an  a^eot  of  tbe  Sfj^f  aod.be  bad  teftiaed 
cept  It. 

Atipeal  from  Baso  ooimtx  ooart;  . 
R.  Harper.  Judge. 

Action  liy  3.  P.  Onitav  asalnstZ.  T.  ^ 
Judgment  for  plaintiff;  andi  deftendai 
peals.  Bereroed. 

Tumey  &■  Burgee,  for-  appellant 
Clark  and  BdwardS  &  Bdwards,  ttjr  ap 

FLY,  J.  This  suit  originated  in  tbe  J 
court,  and  was  appealed' to  the  county 
In  both  courts,  appellee  recovered  Jnd 
for  the  sum  of  ^200,  the  amount'  for 
suit  was  instituted.  We  gather  fun 
statement  of  facts  that  a  meeting  wai 
by  citizens  of  El  Paso  for  the  pnrpi 
rnislng  money  to  aid  In  forwarding  a  c 
projected  railroad  from  Juarez  to  Con 
Mexico,  of  which  appellee  was  a  pro 
The  matter  was  placed  In  the  hands  of  i 
mtttee,  to  whom  was  confided  tbe  poi 
proceed  in  the  manner  best  calculated 
eomplish  the  end  desired.  The  com 
prepared,  and  circulated  for  signature 
following  subscription  list:  "El  Paso, ' 
October  4,  1895.  We,  the  undersigned, 
by  agree  to  pay  the  railroad  compan; 
being  organized  for  the  conatraction  of 
road  from  Juarez,  Mexico,  to  Corralltos 
Ico,  of  which  Judge  J.  F.  Crosby  la  t 


>  Beh<>arins 
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ke  VBUBBten,  fln-anm-of  JSOO -Mi^  wkiu 
t»  cautnietloii  of  •■old  raUiuad  ■  sball  ibe 
ommtneed  at  andifrom-Juans,  Mexico;  lald 
cwil  to  be  eommeneed  at  aad  from  Jnaras, 
texioo.  fihdd  road  to  be  oommaneed  <wlttiln 
sreire  noottus  from  ttds  date,  or  abore  its 
nil  and  to  Id."  Tbe  Uit  was  atgiud  by  JS 
Itiwoa,  wpeUnit  bring  of  tbe  jnnnbar.  Ap- 
eUant  -was  alw  a  .noaber  of  the  eomndttae. 
Ime  waB  -tntlmoiir  to  ttaa 'affect  tbat  the 
(unmittee  preaeated  tbe  •sabier^tion  .Uet  to 
L  B.  Woedt  Ute  Mid:  "EFlicfe  ta  no  . me  of 
on  settlnv  up  tbe  :SDbscr^ttoD.  Xtaer  won't 
ocept  that  Hdng  at  aU.  It's  no  nae  gobv 
07  fortiker  with  that  thing."  Wood  waa  a 
on-ln-law  of  appellee,  and  waa  actfaig  In 
ther  natters  m  tke  agent  -af  aw^lee. 
^oed-bad  alao- been  "mitten  to  by.oppdlce  tai 
wud'to  tke-anbaerlpUoD,:flaid  bad  beMi  em- 
owered  to  collect  tt  When  this  refusal  an 
tie  part  of  Wood  waa  nmde  known  to  tbe 
iill  committee,  tbe  p^er  was  placed  In  the 
anda  of  tnie.of  tbebr  muiber,  to  be  bald  aub- 
Mt  to  fltelr  flvder.  Onieby  waa  never  nod- 
ed  by  the  coounlttee  of  the  exiatence  of  tbe 
8t.  The  testfanony  does  mt  show  that  tbe 
Dnatraetlon  of  tbe  soad  was  b^nn  and  pnee- 
ntad  on  the  faith  of  the  .snbscrlptton  Uat 
Ibe  oonrt  tantmcted  tiie  Juxy  that  If  tt  was 
nmd  ttiat  appellant  signed  the  enbscrlptlon 
Bt,  and  tbe  conditions  In  It  were  performed 
y  railroad  premoten,  and  the  Uat  had  been 
anaCerzed  to  aiveUee,  a  verdict  should  be 
Btnzned  for  .tte  appdlee. 
It  IS'well  astltad  taiEEeaw  that  tbe  paymant 
t  a  TotQnttirTisnbeerfptten,  'on  tbe  teltti  of 
rhlefa  HEpeMe-dBilanrrodiorilcgal  UabUlttaa 
nnn>ed,:aaay:be>cn£ened.  HotfUns  t.  Tip- 
bar.  SO  .Zex.  Mt  Dioto  t.  Glaaacoek,  2A 
>ex..i«>;  .aicOrlnnUniT.  Ceoper,.27  Tut.  113; 
(ruilaniB.T.  BoaBn..«9.XBx.-4aS;  (Railway  Co. 
.  NeeJy.  -M  Tac  AM.  While  tiMt  dectriae 
I  w&i  eBtablUiil,.ininsne-i)f  the  easee  dted 
as  tbeie  been  a  'eontEarentUn  of  the  role 
ut  delivery  coaential  to  raider  any  writ- 
m  contract  effective.  On  tbe  other  band, 
le  decisions  proceed  tbe  baala  of  a  de- 
very  and  acceptance  on  tbe  port  of  those  to 
»p  tbe  bawftt  of  the  aubscriptkm,  and  tbe 
icta  In  moat  of  the  cases  diow  a  ddlvery 
nd  aceqrtaaeew  The  acceptance  of  the  in- 
tmment  would  donbtleas  be  sofBclently 
bowa  -by  action  on  the  faith  of  an  instror 
laaXt  bttt  .baelc  xif  saeb  acceptance  there 
UMt  beia.d^v«ry,<elth^«ctnal  or  coostraet- 
re,  of  the  iaatniaent  Under  tbe  chacge 
Cite  conrt^ln  thlB.csse,'If  tbeiUit  bad  sever 
een  delivered  tojappellee,  and  be  bad  never 
eard  of  It  mitil  'after  the -railroad  had  been 
omideted,  be  could  have  aaccesafully  prose- 
uted  bla  enlt  for  a  recovevy  of  tbe  amounts 
bereln  specified.  There  is  no  authority  for 
ny  saoh  pn^MsltifHi.  if  tbe  subscription  list 
ras  plaeed  In  the  bands  of  the  committee, 
rlth  the  aattaorlty,  e^ressed  or  implied,  to 
diver  It  to  the  .payee  upon  the  perforraanoe 
C  certain  conditions,  and  tbe  conditions  were 
erfonned,  the  sidwcrlbera  would  be  liable 


far  the  respective  amonnta  sabscatlbed,  nn- 
leaa  these.bad  been  a  tender  at  the^t  to  an 
^ent  of  avpellee,  who  .had  refused  to^acecvt 
tin  same.  Tbe  evldsnee  was  anfflelent  to 
ndae  tbe  qneatlon  of  Waod'a  agency,  and  Jito 
rejection  ot  the  nbacEbillon  Uat,  and  ttat 
qnaatlai  diould  have  been  submitted,  .as  an 
laane  of  fod;  to  tbe  Jury.  It  vmb  unneees- 
sary  to  give  the  voluminous  atatement- of  ike 
ease  to  the  Jury  as  embodied  .In  tte  drat 
charge  re<|ueBted  1^  apftellant.  Weideem  It 
uoBeccaaaxy  to  discuss  tbe  mnnerons:  assign- 
ments of  error.  The  Judgment  will  .be  .re- 
versed, and  the  cause  remanded. 


SANNES  V.  ATCHISON,  T.  A  S.  F.  BY.  Cai 
iOourt  at        Appeals  of  Teaas.   Nof .  M, 

1807.) 

Iwoar  TO  BarMTi  —  NseuaaNoa  ov  -Wmow 
8sitVANTS~Riii.K8  ton  OimoTBa 

1.  A  brakeman  in  a  freight  train  and  a  foreman 

of  the  switch  engine,  engaged  In  making  iro  said 
freight  train  in  the  yards  at  Las  Vegas,  N.  M.. 
are  fellow  servants,  and  the  railway  compaoy  is 
not  reBpODBlble  for  an  injarr  haivming  to  the 
brakeman  by  reason  of  tbe  negligence  of  tbe  fore- 
man. 

2.  There  being  no  statute  on  tbe  subject  of 
fellow  servants  tt  New  Itexico,  the  common  law 
governs. 

3.  A  railroad  company  does  not  owe  It  as  a 
duty  to  its  employte  to  provide  rules  for  protect- 
ing trains,  that  have  beoi  made  up  in  the  yardu 
ready  for  engines,  from  interference  by  .otber 
trains  or  cars  while  brakemeo  are  In  the  act 
of  coupling  them  to  their  engines,  unless  the 
operationa  are  of  a  eomplex,  nnnaual,  -m  extxa 
haxardoDB  character,  sad  the  danger  wHild  peob- 
al^  occur,  and  is  to  be  anticipated,  frem  .the 
dharacter  of  the  work. 

Appeal  ftom  district  oenrt,.BIl  Paso  eauaty; 
0.  N.  Buckler,  Judge. 

Action  by  Edward  Sannar  agahist  .the  .Atchi- 
son, Topeka  &  Santa  Railway  jQompaqy 
to  recover  damages  for  peiaanal  lojurlea. 
Judgment  for  defendant  Affirmed. 

W.  B.  Brack  and  Millard  Patterson,  for  ap- 
pellant   J.  W.  Terry,  for  appellee. 

JAMES,  O.  J.  The  material  facts  relative 
to  the  Issue  of  fellow  servant  were  as  fol- 
lows: Banner  waa  brakeman  of  one  of  ap- 
pellant's freight  trains,  wbicb  was  preparing 
to  leave  the  yards  at  las  Vegas,  N.  M.  He 
bad  gotten  tbe  engine  from  tbe  roundhouse, 
and  was  In  tbe  act  of  attacblng  it  to  the  train 
(whleb  was  in  the  performance  of  his 'duty), 
when  by  the  act  of  the  foreman  of  tire  switch 
engine  tbe  train  was  strvck  f iwn  bebisd  by 
otber  cars  running  upon  Hie  tracfe  upon  wbtdi 
tiie  freight  train  was  standtag,  end  appel- 
lant's hand  was  crushed.  Appellant  was  not 
nnder  tbe  control  of  the  said  foreman.  Hta 
duties  were  in  connection  with  tte  train,  and 
be  was  subject  to  the  orders  of  Its  conductor. 
The  Injory  occurred  in  New  Mexico,  and  oar 
Statutes  upon  the  subject  of  fellow  servant 
have  no   application.     It  was  agreed  that 

1  Writ  of  error  denied  by  supreme  court 
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thore  were  no  racta  statntet  In  force  In  New 
Mexico,  and  that  tlie  case  It  controlled  I17  the 
<"Dle«  of  the  common  law.  The  common  law, 
as  understood  and  admlnlitered  In  this  state 
^or  to  oar  fdlow  servant  statute,  deariy 
settles  this  Issue  In  favor  of  the  existence  of 
the  relation.  It  seems  to  be  nrged  that  the 
foreman  of  the  switch  engine,  being  charged 
with  the  duty  of  moving  cars  In  the  yards 
of  appellee,  as  to  such  acts  stood  In  the  place 
of  appellee,  and  his  ne^^lgence  was  the  mas- 
to's.  He  would.  It  he  had  the  power  to  em< 
plor  and  discharge  the  men  under  him  (which 
the  evldoice  shows  he  did  not  have),  have 
been  deemed  tiie  vice  principal  as  to  them. 
CampbeU  v.  Cook,  86  Tex.  685.  26  S.  W.  466; 
Railway  Co.  v.  Williams,  76  Tex.  4,  12  S.  W. 
8SS;  Railway  Co.  v.  Smith,  76  Tex.  618,  18 
S.  W.  662;  Baflway  Co.  t.  Beed,  88  Tex.  489, 
31  8.  W.  1085.  It  Is  not  conceivable  how. 
If  he  was  not  vice  principal  as  to  his  crew* 
he  could  be  considered  such  as  to  an  outside 
employ^  The  case  here  Is  one  In  which  the 
foreman  souj^t  to  be  charged  as  vice  prin- 
cipal had  no  authorlly  of  any  kind  ov^  the 
employes  injured,  and  we  hold  that  as  to 
him  there  was  no  relation  that  did  away  with 
the  role  of  fellow  servant 

It  Is  further  omtended  that  when  plaintiff's 
train  was  ready,  and  he  was  notified  by  the 
switch  foreman  to  get  the  engine  and  at> 
tadi  It  to  the  train,  the  company  owed  him 
the  duty  of  protection  against  the  train  being 
moved.  There  are  certain  duties  which  are 
Incumbent  upon  a  railway  company  to  per- 
form, with  reference  to  the  safety  of  its 
servants,  whldi  It  cannot  abscdve  ttsdf  from 
by  Imposing  them  vcpoa  Its  servants.  TbB 
duty  to  furnish  a  safe  track,  the  duty  of  in- 
spection, to  employ  competent  servants,  and 
the  like,  are  of  thto  class.  RaUway  Co.  t. 
Reed,  supra.  In  special  cases  the  law  also 
Imposes  the  duty  of  adopting  and  enforcing 
rules  for  the  government  of  its  employes,  and 
this,  being  the  subject  of  a  sqiarate  assign- 
ment, will  be  considered  lat^.  The  mere 
handling  of  trains  and  cars  upon  Its  road  or 
yards  it  may  commit  to  its  employta,  and  In 
respect  to  such  work  it  does  not  owe  its  em* 
ployte  the  duty  of  seeing  that  cars  are  safe- 
ly handled,  or  that  no  servant  is  negligent, 
and  it  Is  not  liable  in  such  cases  to  one  em- 
ployd  for  the  negligence  of  the  other,  so 
long  as  It  has  performed  Its  duty  In  the  em- 
ployment of  the  latter,  or  in  prescribing  rules, 
whoe  the  same  are  required. 

The  court  in  this  case  charged  the  jury  to 
return  a  verdict  for  the  defendant  Appel- 
lant insists  that  the  court  erred  In  withdraw- 
ing from  the  Jury  the  question  whether  or  not 
defendant  was  negligent  in  not  providing,  b7 
rules,  for  protecting  trains  that  had  been 
made  up,  ready  for  engines,  from  Interfer- 
ence by  other  trains  or  cars  while  brafcemen 
were  in  the  act  ot  coupling  them  to  their  en- 
gines. Assuming  that  this  form  of  negU- 
gence— the  failure  to  make  and  enforce  a 
rule  as  indicated  In  the  above  asslgnmeDt— 


was  an  issue  within  the  pleadings,  we  are  of 

opinion  that  the  evidence  was  not  sneh  as 
required  Its  submission.  It  was  In  eridenoe 
tliat  the  railroad  tracks  at  Las  Vegas  would 
hold  about  700  cars,  and  that  there  are  24 
side  tracks  and  apxm  In  the  yard.  Aside 
from  this,  tiiere  Is  nothing  to  show  that  the 
operations  there  conducted  wrae  ever  of  a 
complex  or  nnnsual  character.  It  npgteatK 
that  at  the  time  of  this  event  there  waa  bat 
this  one  nrltch  engine  in  use  In  the  yard, 
via.  the  one  that  made  op  this  train.  There 
Is  no  evidence  that  It  was  the  practice  of 
railways  for  rules  to  be  promulgated  for  the 
govemmmt  of  emidoyfis  about  yards,  and 
there  is  nothing  In  the  evidence  Cnnn  which 
It  would  appear  that  the  character,  at  work 
done  in  thia  yard  Involved  extra  huard  to 
the  emidoyds,  and  therefore  that  occasion  ex- 
isted for  the  making  of  rules.  Railway  Co. 
V.  Echols,  87  Tex.  344.  27  &  W.  60.  and  2S  S. 
W.  617.  It  Is  required  of  the  master  that  he 
make  and  enforce  reuonable  rules  In  certain 
cases  for  the  conducbof  his  badness  by  his 
employes,  looking  to  their  protection  ^aln^ 
accidents.  In  the  case  Just  dted  the  condi- 
tions that  render  roles  necessary  are  stated, 
and  ttam  that  det^lon  and  others  the  rok* 
appears  to  be  that  when  the  operations  en- 
gaged in  are  of  a  complex  nature,  or  such  as 
to  expose  the  servant  to  unusual  or  extra 
hazard,  the  duty  to  make  ndes  devolves  on 
the  master.  It  woidd  seem  that,  to  Impose 
this  duty,  the  danger  to  be  guarded  against 
must  be  one  that  would  probably  occur,  and 
Is  to  be  antldpated,  ttom  the  character  of 
the  work.  Here  the  evidence  fails  to  show 
that  operations  at  these  yards  were  at  the 
time  of  this  occurrence,  or  ever,  of  comi^ex 
character,  or  that  the  risk  which  idalntiff 
was  expMed  to  on  tUs  occasion  was  In  any 
respect  greater  or  different  from  that  he  was 
usually  exposed  to  in  the  dangenras  service 
he  engaged  In.  The  position  taken  by  ap- 
pelhint  Is  that  the  train  had  been  made  up 
tqr  the  foreman,  and  the  appellant  notified  by 
him  that  the  train  was  ready  for  the  engine. 
After  the  train  crew  thus  took  diarge  of  the 
train  it  was  contrary  to  the  plainest  concep- 
tion of  ordinary  care  for  it  to  be  moved  by 
the  switch  engine.  The  foreman,  It  appears, 
knew  tbla;  for  in  his  testimony  he  states 
that  tbe  train  was  not  ready,  and  he  had  not 
Informed  the  brakeman  that  it  was,  and  was 
still  engaged  in  making  up  the  train  when 
platntlCF  was  injured.  It  thus  plainly  ap- 
pears ttiat  upon  the  facts  as  claimed  by  ai^l- 
lant,  and  upon  which  he  predicates  the  neces- 
sity or  propriety  of  a  rale  in  view  of  that  state 
of  facta,  the  foreman  knew  that  he  should 
not  allow  the  train  to  be  moved  by  his  en- 
gine after  it  was  made  up  and  turned  over 
to  the  trainmen.  He  knew  this,  as  any  per- 
son of  ordinary  capacity  would,  from  a  com- 
mon Instinct  of  prudence.  The  injury,  un- 
der the  circumiiitances  In  evidence,  was  no*. 
reasonably  to  be  anticinated  from  the  con- 
duct or  natara  of  tbe  trasbwaa,  and  dM  not 
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«leiiiuid  the  adoption  of  a  rale  to  guard 
againat  It.  The  facts  do  not  8how  the  ne- 
cessity or  atllity  of  such  rule  aa  contended 
for  snffideatly  to  authorise  the  laaue  to  be 
nbnUtted.   The  Judgment  la  afllnued. 


SMITH  T.  PATRICK.! 
(Cbort  of  aril  Appeals  ot  Texas.    Not.  24. 

1897.) 

Hiw  TuAi.— Brokbbs— Sorr  fob  Compbhsatiok. 

1.  After  tbe  adjonrnmeut  of  the  term  In  which 
jndement  against  him  was  rendered,  plaintiff 
filed  a  petition  for  a  new  trial.  Betting  np'that 
witfaont  hiB  knowledge  defendant  had  dismissed 
the  suit  for  want  of  prosecution,  and  set  out  doe 
diligence,  that  the  juagmeot  was  obtained  by  mis- 
take, and  that  be  baa  a  meritorious  cause  of  ac- 
tion. Tlie  facts  set  out  in  the  petition  were  un- 
controTHled.  BHd,  that  whether  the  goestion 
u  to  a  new  trial  under  the  circimistances  was 
one  of  law  or  fact,  and  whether,  the  question 
fasTiog  been  Bobmitted  to  tbe  jury,  it  was  pre- 
•ented  to  tfaem  under  proper  iuBtructions  or  not. 
was  inunaterial,  as  tbe  facts  wonld  have  justified 
a  peremptorr  instruction  in  favor  ot  the  plaintiff. 

Z.  Where  plaintiff  shows  that  be  was  employed 
by  defendant  to  sell  certain  lands,  tbe  only  con< 
dition  beinK  that  the  price  obtained  should 
amount  to  ^26,000;  that  he  reported  sales  to  de- 
fendant of  about  half  of  the  land,  amountins  to 
$21,450;  that  the  best  part  of  the  land  remain- 
ed unsold;  Oiat  he  nrocured  purchasers,  who 
were  ready  to  purdtase  the  lano  at  prices  satls- 
Uctory  to  the  defendant,-— it  made  a  case  suffi- 
cient to  anatain  a  verdict  in  his  favor  for  the 
CDmmisaions  on  tbe  sales. 

Appeal  from  district  court,  Bexar  county; 
Robert  B.  Green,  Judge. 

Action  by  W.  A.  Patrick  against  Francis 
Smith  and  another.  From  a  Judgment  for 
plaintiff,  defendant  Smith  appeals.  Affirmed. 

Upaoa,  Dergatrom  ft  Newton,  fttr  antdlint 
Martin  Jb  Bddlns,  J.  A.  Buckler,  and  W.  A. 
Patrick,  (tor  appdteew 

FLY,  J.  AroeUae  butltated  Bult  in  Novem* 
ber,  iSSe*  Mgataat  Fzands  Smith  and  H.  P. 
Dnaglit  to  raeorer  commlwloiis  for  negotiat- 
ing tbe  sale  of  ontaln  land  In  Falls  county. 
Tex.,  the  oommMons  amounting  to  the  Bum 
of  %ljm2JB0,  AfterwardB,  on  AptU  22,  1893, 
appellee  filed  a  petition  aetting  up,  In  addl- 
tlni  to  hi!  orase  of  acttcm,  tbat  In  Febraary, 
1883,  wlUumt  Us  knowledge  and  consent,  ap* 
pdlut  had  dlwnlaaed  aakl  rait  for  want  o( 
[woscentiaii,  and  set  out  in  detail  his  diligence 
in  the  matter;  that  the  Judgment  was  obtain- 
ed by  mistake  and  accident;  and  that  he  had 
a  meittorloaa  caoae  of  aetUn.  H.  P.  Drought 
daaled  tbe  partnenhip  under  oath,— a  part- 
nenUip  betwe«i  himself  and  Francla  Smith. 
The  trial  waa  by  Jury,  and  resulted  In  a  rar- 
dlet  and  Jodgmoit  for  appdiee  ftnr  the  amount 
ned  for,  with  Interest  at  6  pw  cent  frcnn 
Janaary  32,  iBBt,  against  qnnllant  Noib- 
big  waa  reeorered  of  H.  P.  Droogbt  This 
ii  a  aecond  appeal  of  ads  case.  The  opinion 
of  tbia  court  on  tbat  appeal  Is  found  In  36 
B.  W.  762.  Tbrn  wajmua  court  granted  a  writ 
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and  affirmed  the  dedsfon  of  this  court  hi  ev- 
ery particular  except  aa  to  rendition  of  Judg- 
ment, and  remanded  the  catise  for  another 
trial.  38  S.  W.  17.  We  find  aa  facts  that 
appellant  employed  appellee  to  s^  certain 
lands  for  him  in  Falls  county  on  which  he  had 
a  mortgage,  and  which  he  Intended  to  buy 
at  the  foreclosure  sale,  tbe  only  condition  of 
the  sale  being  that  tbe  land  should  pay  off  the 
debt,  interest,  and  costs,  taxes,  and  expenses. 
On  November  4,  1890,  the  land  was  sold  at 
trustee's  sale,  and  appellant  became  the  pur- 
chaser, and  appellee  reported  to  htm  sales 
that  he  had  made  of  about  half  of  the  land, 
amounting  to  ¥21,450;  appellant's  debt  being 
in  the  sum  of  $26,000.  Tbe  best  part  of  the 
land  remained  unsold.  We  find  that  appellee 
procured  purchasers  who  were  ready,  able, 
and  willing  to  purchase  tbe  land,  and  that 
they  were  satisfactory  to  amiellant,  and  that 
appellee  earned  the  commissions  sued  for.  It 
haa  been  repeatedly  held  In  Texas  tbat  a  new 
trial  may  be  granted  after  tbe  adjom-nment 
of  the  term  at  which  It  was  rendered,  when 
the  party  seeking  such  equitable  relief  shows 
that  Judgment  has  been  rendered  against  him 
by  fraud,  accident,  or  the  act  of  the  opposite 
party,  immixed  with  fault  or  negligence  on 
his  part,  and  also  shows  the  injustice  of  the 
Judgment,  and  that  there  is  good  ground  to 
suppose  a  different  result  will  be  reached  on 
another  tri^.  Vardeman  v.  Edwards,  21  Tex. 
740;  Plummer  v.  Power,  29  Tex.  7;  Merrill 
V.  Roberts,  78  Tex.  28,  14  8.  W.  254;  Weaver 
V.  Vandervanter,  84  Tex.  681,  19  8.  W.  880. 
If  the  question  of  granting  new  trials  when 
apidlcatlon  Is  made  after  adjournment  of  the 
term  at  which  Judgment  was  rendered  is  one 
to  be  submitted  to  a  Jury,  and  not  to  be  de- 
termined by  tbe  court,  still,  the  facts  In  re- 
gard to  tbe  Issue  being  uncontroverted,  an  er- 
roneous presentation  of  the  matter  to  the  Ju- 
ry would  be  Immaterial  Tbe  facts  would 
have  Justified  a  peremptory  Instruction  In  fa- 
vor of  appellee  on  tbe  Issue. 

The  second  assignment  of  error  has  no  mer- 
it There  was  no  controversy  about  tbe  fact 
that  the  foreclosure  sale  took  place,  and  It 
was  after  that  sale  that  appellee  swore  tbat 
appellant  expressed  perfect  satisfaction  with 
the  sales  made  by  appellee.  Tbe  charge  com- 
plained of  is  a  clear  presentation  of  the  law. 

Tbe  facts  are  sufficient  to  sustain  the  ver- 
dict In  bis  letter  of  September  10,  1890,  ap- 
pellant eiqireased  his  satlsfacUon  with  the 
emidoyment  of  appellee  to  make  the  sales  If 
the  land  brought  sufficient  to  pay  principal. 
Interest,  taxes,  and  expenses.  On  November 
4,  1800,  when  the  foreclosure  sale  waa  mode, 
a^ellant  expressed  full  satisfaction  wltb  the 
sales,  and  inomlsed  to  execute  tbe  proper 
deeds.  About  one-half  the  land  was  contract- 
ed to  be  sold  for  921,450.  Tbe  d^  due  on 
the  land,  with  interest,  waa  about  128.000. 
Over  1,300  acres  remained  unsold,  and  It  waa 
better  than  tbat  contracted  to  be  aold.  A 
large  part  of  the  land  not  contracted  to  be 
•old  waa  In  cultivation,  and  waa  afterwards 
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Botd  by  appelluit  at  |30  per  acre.  Thw 
fact!  did  not  appear  on  the  fonoer  iweal. 
TlM  Judgment  will  be  afflnoed. 


OAIiVBSTON,  H.  &  S.  A.  ST.  OCk  T. 

FARRISH.1 

(Oonrt  of  Ohn  Appeala  of  Iteas.    Nor.  24, 

1887.) 

Ovimos  Etidbivob  —  Ikjtrt  to  Kmplotb  — Ik- 
coHP>TBitor  or  FiLLOir  Svbtant  —  Harvlkss 

BbROR— CONTBISOTORT  NBOLiaEXOI— DAMAOBt. 

1.  A  witness  who  1b  acquainted  wftii  a  partr. 
and  know*  what  occupation  haa  ben,  maj  b« 
allowed  to  testify  that  he  "did  not  hare  any  ex- 
perience In  stopping  hand  cars  with  braltes. 

2.  Testimony  of  a  witness,  that  he  thoa^  tbat 
be  had  told  the  foreman  of  hia  ktexperience  ia  to 
be  talteo  to  be  testimony  as  to  what  witness  re- 
membered. 

3.  Where,  In  a  suit  for  damages  against  a  rail- 
road oompany,  the  issoe  1b  the  incompetency  of  a 
fellow  aerrant.  and  two  witnesses  swear  tliat 
such  servant  was  ine^wrlenced,  and  he  hinuelf 
testifies  that  tie  thinks  tiiat  he  informed  the  fore- 
man of  his  inexperience,  and  it  was  established 
that  plalutiflE  was  not  aware  of  thsss  facts,  there 
Is  safflcient  evidence  to  JuMify  a  refusal  to  in- 
struct the  Jdit  to  find  for  defendant. 

4.  A  refosal  to  present  an  issoe  of  fact  in  an 
Inatmctlon  wlU  not  arail  aivellant  irhBU  the  is- 
sue, if  presented,  woild  hare  been  In  favor  •<  a^ 
pellant. 

5.  The  burden  of  proving  contributory  negli- 
gence rests  upon  the  party  charging  it 

6.  It  Is  not  error  to  inatroct  the  juii  to  consider 
tbe  decreased  eambur  caj^ty  of  pluotlff,  in  as* 
sessing  damages,  wnen  there  la  evidence  tb&t 
presents  that  phase  of  damages. 

7.  An  expert  witness  may  express  an  opinion 
aa  to  tbe  caaractcr  of  the  mjury  suffeccd. 

8.  Where  Injuries  were  such  as  to  cause  a 
young  man  to  be  a  cripple  for  life.— one  leg  be- 
ing partially  paralyBed,  and  conslderBblj  snort 
er  than  tlie  otberr-a  verdict  fl»r  |tM)0O  is  wrt  ex- 
cessive. 

Appeal  fran  district  oenrt,  Medlnft  county; 
John  A.  Green,  Jr.,  Special  Jnige. 

Acsktn  by  James  B.  Parrtali  agattist  ttie  Oat 
yeetoa,  Harrlsburg  &  San  Antonto  Sallway 
Oompany.  Judgment  for  plaintiff,  and  defend- 
ant anneals.  AfBrmed. 

Baker.  Botts,  Baker  A  Lorett  and  Clark  & 
Oulnn,  for  appellant.  H.  C.  Carter  and  S.  B. 
Badey,  for  appellee. 

FLT,  J.  Appellee  Instituted  suit  against  ap- 
pellant to  recover  damages  arising  from  per- 
sonal Injuries  alleged  to  tiare  been  inflicted  by 
the  negligence  of  appellant  In  having  a  defect- 
ive brake  shoe  on  a  certain  hand  car,  from 
which  appellee  was  precipitated,  and  in  having 
In  Ita  employ  an  Incompetent  servant,  who 
was,  at  the  time  of  the  Injury,  working  the 
brake  on  the  hand  car.  The  case  was  tried 
by  a  Jury,  and  resulted  In  a  verdict  and  judg- 
ment for  appellee  for  $6,000.  On  a  former  ap- 
peal of  this  case  the  Judgment  was  revergod, 
and  the  cause  remanded,  on  account  of  a  de- 
fect In  the  charge  of  the  court    40  8.  W.  191. 

But  one  Issue  of  negligence  was  presented 
to  flie  Jury,  namely,  the  Incompetency  of  Solda- 
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nla,  the  seiTant  of  appellant.  We  find.  In  def- 
erence to  the  verAct  of  the  Jury  (there  b^ng 
some  evidence  to  sustain  It),  that  appellee,  a 
young  man  of  26  years,  healthy  and  robust 
was  permauCTfly  Injured  througta  the  Incom- 
petency of  a  servant  of  iwpellant;  said  Incom- 
petency being  known  to  appellant  at  the  time 
the  Injury  was  Inflicted,  and  unknown  to  ap- 
pellee. 

The  flnt  second,  tbtrd,  and  fonrtb  assi^n- 
ments  of  error  are  not  well  taken.  Both  of 
the  Benneaa  swore  to  tiMir  aeqnalntance  with 
Stohlania,  In  Mexico,  before  tlie  accident,  and 
tliat  they  lEnew  what  his  occupation  bad  been: 
and  it  was  permiselble  to  allow  the  wltnesaes 
to  testify.  "Soldanla  did  not  bare  any  expe- 
rience in  stopping  band  cars  with  brakes."  It 
was  a  tact  that  the  witnesses  were  testifyloc 
to,  and  uot  a  mere  eoneluslon. 

The  witness  Soldanla  testified  that  be  tboaglit 
he  told  the  foreman  when  he  was  employed,  the 
day  t>efore  the  accident,  of  his  Inexperience  as 
a  section  hand;  and  ttils  forms  tiie  bads  of 
the  fifth  assignment  of  ertat.  Tbis  was  de- 
cided adversely  to  appellant  on  the  former  ap- 
peal, and  is  supported  by  other  authority  wbleta 
iMddB  that  "I  think"  amounted  to  what  the  wit- 
ness remembered.  Harris  t.  Nations,  79  Tex. 
400,  16  S.  W.  262.  W«  may  say,  In  tbis  con- 
nection, that  there  was  no  denial  upon  tbe  part 
of  the  foreman  who  employed  Soldanla  of  the 
feet  Ihat  the  latter  did  not  tell  of  bis  inexpe- 
rience, although  he  testlfled  In  the  case.  Hold- 
ing, as  we  do,  that  there  was  evidaice  to  es- 
tablish the  incompetency  of  the  semmt,  Sol- 
danla, and  that,  while  appeHee  knew  nothing 
of  It,  appellant  was  notified  of  the  tact,  ft  fol- 
lows fliat  It  was  not  error  fOr  the  court  to 
refuse  to  Inatruct  the  jmy  that  the  iaconpe- 
tency,  and  otber  fitcts  necemry  to  make  it 
effectlvie  to  aiQ>ellee,  had  not  been  pnwed.  and 
to  find  a  verdict  for  appellant. 

fnw  tone  as  to  the  defieetlve  brake  waa  not 
submitted  to  the  Jury,  and  It  la  Instated  ttiat  a 
qieclal  diarge  dh^ctlng  a  TenUet  tat  appel- 
lant <m  Uiat  tasne  ahould  have  beat  given.  If 
Haeta  )m  aaf  groond  of  complaint  for  CaHnre  to 
present  ttae  Ims.  ttbtfoDga  to  appeDee,  and  not 
qqjdOant;  fbr  tiiere  was  tesQmony  on  the  Is- 
soe,  upon  wUcb  the  Jury  might  well  have  been 
allowed  to  paas.  It  wis  not  error  to  diarge 
tbB  Jury  In  tUs  oua  Umt  tbe  burden  of  eatab- 
IWdDS  osotrlbatory  ne^lgence  rested  apon  ap- 
pellant It  Is  the  geneial  rate  tat  Tons  tbat 
ttie  bmdeB  «f  pnoC  isili  vfm  tim  pw^  duu^ 
gisg  cootrlbutory  negUgoioa  to  eatobUrii  that 
faeU  to  wUeb  there  are  but  two  aeepttans. 
ntftbK  €t  which  Is  apftUcabla  to  this  case. 
Railway  Co.  r.  Sfaledcr,  88  Tec  2S8.  90  &  V. 
90Eh  liee  T.  Hallway  Go.,  88  OtaE.  B83,  86  8. 
W.  68. 

There  Is  no  msrlt  whatever  In  the  nlntb  as- 
signment whkA  attadts  the  foorth  puagraph 
of  tba  charge.  IHe  crltlcted  paragnvb  lefns 
to,  and  Aonld  be  constmad  In  ecnnsetlon  with, 
tb%  fifth  paragraph.  Wtaen  this  Is  read,  there 
Is  dear  and  foU  preaentation  the  kiw  ss  to 
Incompetent  servants. 
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It  -wMM  mot  error  tx>  inatnct  tbe  Jury  tbat  la 
MsegBlng  the  dBBuges  the  decreand  eomlog 
opacity  at  aj^^^lee  mlgbt  te  considered. 
There  wu  evidence  that  preacnted  that  pbaat 
of  damages. 

Tbe  o^JectfeiH  to  the  lntem«atodes  propound- 
ed to  Dr.  Largea  and  Dr.  Shrt^whlre,  and  their 
awwem  thereto,  were  profierlr  overruled.  The 
qoestioDS  were  not  leadlag,  and  the  wltnesBeB, 
being  placed  on  the  stand  as  expert*,  weee 
property  permitted  to  give  their  fi^nkus  aa  to 
tbe  character  «f  appellee's  Injuries. 

The  thirteenth  ■■riganrtpnt  ol  error  attacks  the 
raffldency  of  tbe  testtDoooy  to  uphold  the  ver- 
dict. Am  indicated  by  the  coacluslona  of  fact, 
this  court  la  of  the  opinion  that  there  Is  teetl- 
mooy  to  aoataln  tlie  verdict  Tbe  testimony  lu- 
dicatee  that  the  incompetency  of  the  servant, 
Soldaaia,  waa  at  least  an  efficient  concurring 
canse  in  the  Injury  opou  ai^llee,  and 

there  ia  no  evidence  of  contributory  negUgraice. 
Tbe  Injury  was  shown  to  have  been  a  serious 
tod  permanent  one.  A^wllee  Is  a  young  man, 
and  hia  InJiaiea  wlU  canse  him  to  be  a  cripple 
throogh  life;  his  leg  and  foot  being  partially 
paralyw].  aa  testlOed  by  Dr.  Largeii,  and  being 
coofiiderably  shorter  than  the  other.  It  Is  true 
that  the  railroad  phyald&n  testified  that  the 
1^  warn  abortened  br  tfae  poaltioo  in  which  it 
was  held  by  appellee  while  hi  tbe  hoepital,  and 
that  he  offered  to  8tral|^teD  it  some  four  or 
five  mcmt^  A^t^r  ai^idlee  had  received  the  in- 
jory,  bat  that  appeSee  had  refused  to  allow 
stretcbera  put  on  the  leg;  but  It  would  seem 
that  proper  treatment  ef  appellee  while  in  the 
bovital  required  that  meam  should  have  been 
OMd  by  tlie  angeon  to  ^vent  app^lee  from 
»>°f^'"g  bis  leg,  eepe dally  when  appellee  told 
bim  that  he  could  net  hold  his  leg  atraighL 
Appellee  waa  in  tbe  cailraad  boipltal,  and  waa 
treated  by  a  servant  of  ivpeUant  An  eml- 
aent  stircMn  Introdoeed  bgr  4VpeUant  would  not 
state  that.  If  the  leg  had  been  put  In  stretchers 
after  It  had  been  permitted  to  become  crooked, 
It  would  have  been  atralgtttened,  and  also  stat- 
ed that  It  was  not  vroper  to  aUow  the  leg  to 
remain  In  a  crooked  position  while  tbe  man 
WIS  belnK  treated.  Aj^^ellant  did  not  ask  that 
the  matter  of  the  refusal  of  appellee  to  allow 
his  1^  to  be  put  In  stretchers  after  he  bad  left 
the  hospital  be  eobmmed  to  the  jury,  and,  if 
It  had  been  submitted,  there  was  testimony 
from  vrtilch  the  concholim  might  be  legitimate- 
ly drawn  that  the  leg  was  not  uudo  crooked 
itiiMtli  «:iy  ««*t  K  appsBea.  Tbe  rerdlct  la 
ml  I  iHMliii   The  jnfl^ant  is attniied. 


SXS  AWrONIO  A  A  p.  RY.  CO.  r.  OHOATB.1 
(Court  of  QvU  Appeals  of  T^zas.    Nov.  IQ, 
1897.) 

CAaazaas— Ikjdrt  to  Pawbsorr— I7sei.iosKcic— 
BovnoiBircT  or  Bvidb^ce, 

la  aa  action  for  bijary  throagh  defendant's 
■unasfs,  pUntta  tartificd  that  he  had  gone 
from  Ilia  eeat  In  a  ear  to  the  platform  aa  ttie  train 

1  AppHcatfoD  fOr  writ  of  error  dismissed  b; 
Bs^eB*  eantt. 


was  about  to  stop,  and  was  thrown  aM  by  the 
starting  of  tbe  tram  by  a  jerk,  and  iajuied.  Id 
a  deposition  that  had  been  taken  in  tlie  cause. 
plnJntitr  Mated  that,  after  be  waa  thrown  from 
the  car,  he  was  drawn  nader  the  wheels  by  tibe 
draught  created  by  the  moTiog  train.  There  waa 
no  evideoce  that  be  was  bruised  or  otherwise  In- 
jured by  socfa  fall;  nor  wsb  tiiere  any  proof  of 
negligence  on  the  part  ot  defendant,  nnleos  it 
be  inferred  from  the  happenfaiK  of  the  ereat 
Heid  iufiufflcient  to  austain  a  veroict  for  (daintiff. 

Appeal  from  district  court,  Karnes  eovn^; 
James  O.  Wilson,  Jndga 

Action  by  F.  B.  Ob<mte  against  the  San 
Antonio  A  Aransas  Past  Railway  Company. 
There  were  verdict  and  judgment  for  plaJntlffr 
and  defendant  appeals.   Reversed.  ' 

Proctors,  for  appellant   Chas.  H.  May- 
fly, for  appellee. 

FLY,  J.  Appellee  sued  to  recover  damages 
resulting  from  personal  Injurlea  sustained  b(y 
him  through  tbe  alleged  negligence  of  appel- 
lant. The  judgment  appealed  from  Is  for  $5.- 
000,  and  la  founded  upon  the  verdict  of  a 
jury.  This  la  a  second  appeal  of  this  case, 
the  former  being  published  In  35  S.  W.  180, 
Upon  tbe  former  appeal  the  judgment  waa 
reversed  this  court,  on  the  ground  that  the' 
testimony  did  not  support,  and  was  opposed 
to,  the  finding  of  the  jury;  and  It  waa  or- 
dered that  the  district  court  Instruct  a  ver- 
dict for  defendant  If  the  testimony  was  the 
same  on  another  trial.  Choate  applied  to  the- 
supreme  court  for  a  writ  of  error,  upon  tfae- 
ground  that  the  decision  of  this  court  pine* 
tically  settied  the  case.  Under  the  statute, 
the  granting  of  the  writ  followed,  and  It 
was  decided  that  "the  court  of  civil  appeals 
rightly  held,  that,  imder  the  same  evidence, 
the  trial  court  ought  to  instruct  tbe  jury  for 
the  defendant"  S6  S.  W.  24a  Afterwarda 
a  rehearing  waa  granted,  and  it  was  held  that 
the  case  should  be  remanded  to  the  district 
court,  to  be  tried  "in  accordance  with  this 
opinion."  37  8.  W.  319.  In  the  last  opinion 
it  is  said:  "Upon  a  careful  re-examluation 
of  this  case,  we  have  concluded  that  there 
was  error  In  the  former  judgment  of  this 
court,  In  so  far  as  we  held  that  there  waa 
no  evidence  upon  which  to  submit  the  issue 
of  negligence  to  a  jury.  We  think  that  tbe 
evidence  I3  not  such  as  to  preclude  a  differ- 
ence of  opinion  upon  the  question  of  negli- 
gence on  the  part  of  defendant,  and  that  the- 
court  of  civil  appeals  erred  la  tbe  direction 
that  it  gave  to  the  trial  court  as  above  stat- 
ed." In  the  case  of  Wallace  v.  Oil  Co.,  40 
S.  W.  400,  the  supreme  court  gives  as  a  rea- 
son why  it  did  not  reverse  the  Judgment  of 
the  court  of  civil  appeals  In  that  case  that 
It  could  not  reverse  a  finding  of  the  court  of 
civil  appeals  to  the  effect  that  there  was  no- 
evldence  to  sustain  the  verdict  We  sm4>ose 
that  reaaon  prevailed  In  this  case  when  be- 
fore that  court  The  supreme  court  obtain«l 
jurisdiction  of  this  case  only  because  It  was 
stated  in  the  aH>UcatIon  tiiat  the  decision  of 
this  court  practically  settled  tlie  cas^  anft 
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by  the  proTtiione  of  the  statute  which  fsm 
the  JuriBdlcUon,  "If  the  supreme  court  afflrms 
the  decision  of  the  court  of  civil  appeals.  It 
^lall  also  r»ider  final  Judgment"  The  deci- 
sion of  tUs  court  was  that  there  was  no  evi- 
dence to  snstaln  the  verdict,  and  the  supreme 
court  holds  that  It  was  upon  a  question  of 
fact,  and  that  It  could  not  be  reversed.  It 
should  therefore  have  been  conclusive,  and, 
behv  condutive,  the  supreme  court,  we  think, 
should  not  have  reversed  a  part  of  the  Judg- 
ment, but  should  have  proceeded  to  render 
a  judgment  In  favor  of  the  defendant  and 
thus  carried  out  the  Intention  of  the  statute 
under  wMch  It  obtained  Jurisdiction,  and  have 
emled  this  litigation.  In  other  irords,  the  de- 
cision of  this  court  being  only  on  a  question 
of  fact  It  should  have  been  as  conclusive 
with  the  supreme  court  as  the  law  ddlvered 
tliat  court  la  conclusive  with  this  court 
Tf  the  supreme  court  had  no  authority  to  re- 
verse the  Judgment  upon  a  question  of  fact, 
we  are  at  a  loss  to  ■  understand  under  what 
authority  the  Judgment  of  this  court  vraa  re- 
viewed that  court  snd  its  Judgment  In 
part  reversed.  This  court  held  that  there 
was  an  entire  absence  of  testimony  to  sustain 
the  verdict  and  in  such  case  the  trial  court 
should  have  instructed  a  verdict  for  the  de- 
fendant; and  we  know  of  no  authority  that 
would  deny  the  power  to  the  appellate  court 
to  order  an  instruction  for  the  defendant  In 
case  the  evidence  should  be  the  same  on  an- 
other trlaL  This  has  long  been  the  practice 
in  Texas.  If  a  court  of  civil  appeals  has  the 
authority  to  render  such  a  Judgment  when 
there  is  an  entire  absence  of  testimony  to 
sustain  the  verdict  and  Its  finding  that  there 
is  such  lack  of  testimony  is  conclusive,  it  Is 
apparent  that  the  supreme  court  cannot  re- 
view any  part  of  such  Judgment  That  the 
supreme  court  did  review  the  finding  of  this 
court  that  there  was  no  evidence  to  sustain 
the  verdict  Is  fully  apparent  from  the  quota- 
tion above  made  from  Its  last  splnion,  and 
the  Judgment  of  this  court  was  reversed  be- 
■canse  that  court  differed  from  this  on  a  ques- 
tion of  fact.  We  have  proceeded  upon  the 
theory  advanced  oy  the  supreme  court,  that 
our  finding  was  one  purely  of  fact,  and  that 
It  was  not  a  legal  deduction  from  testimony; 
and,  under  such  assumption,  we  are  forced  to 
the  conclusion  that,  while  the  supreme  court 
has  no  authority  to  review  a  Judgment  of  a 
court  of  dvli  appeals  on  a  question  of  fact 
it  has  by  Indirect  means  reversed  a  Judgment 
of  this  court  on  a  question  of  fact  This 
^urt  held  that  there  was  no  evidence  to  sus- 
tain the  verdict  The  supreme  court  said: 
"We  think  that  the  evidence  is  not  such  as  to 
preclude  a  difference  of  opinion  upon  the 
question  of  negligence  on  the  part  of  the  de- 
fendant sud  that  the  court  of  civil  appeals 
erred  In  the  direction  that  it  gave  to  the 
trial  court  as  above  stated."  The  reversal  of 
the  Judgment  of  this  court  wab  clearly  the 
outcome  of  a  difference  of  opinion  on  a  ques- 
<toa  of  fact  hat  it  is  provided  in  the  consU- 


tntkm  that  the  dedslon  of  conrta  of  dvtl  ap- 
peals "shall  be  conclnalTe  on  all  questions  of 
fact  brought  before  them  on  appeal  w  «ror." 
The  result  of  the  difference  of  opinion  on  a 
question  of  fact  which  under  tJw  conatltntion 
should  not  have  arisen,  has  been  that  on  prac- 
tically the  aame  facta  a  Jury  has  agmln  re- 
turned a  verdict  for  the  appeDee,  and  the 
trial  court  necessarily  refused  a  new  trial 
and  the  case  la  again  befbre  this  conrt.  We 
adhere  to  the  opinion  that  there  la  a  total 
lack  of  testimony  to  snstaln  the  verdict  of 
the  Jury.  The  contradictory  testimony  given 
by  appellee,  the  only  witness  to  the  circum- 
stances surrounding  the  Injury,  the  fact  that 
no  bruises  or  Injuries  wm  received  by  a  fall 
which  must  have  been  violent  and  the  Im- 
probability of  the  whole  account  of  the  affair, 
would  Justly  this  conrt  In  the  conclusion 
that  the  evidence  was  utterly  insufficient  to 
sustain  a  verdict  In  addition  to  that  there 
was  no  proof  of  nef^ltgence,  unless  It  be  In- 
ferred from  the  happening  of  the  event,  which 
the  supreme  conrt  held  in  Its  first  opinion  in 
this  case  cannot  be  done.  In  that  case  It  wan 
said:  "There  is  no  evidence  to  show  that  the 
'Jerk,*  as  it  Is  called  by  the  witnesses,  was 
anything  unusual  in  stopping  and  starting  a 
train  under  ordinary  circumstances;  and  the 
evidence  wholly  falls  to  show  that  the  de- 
fendant was  guilty  of  any  ne^Igence  either 
In  stopping  or  starting  Its  train  on  tbe  occa- 
sion of  plaintiffs  Injury."  We  adhere  to  the 
opinion  that  this  court  has  the  authority  and 
power  to  give  such  orders  to  lower  courts  as 
win  t^mlnate  nseless  and  protracted  litiga- 
tion; but  the  supreme  court  has  held  other 
wise,  and  that  holding  Is  the  law  of  this  case, 
and  the  Judgment  of  the  district  court  Is 
therefore  reversed  and  remanded,  without  in- 
structions In  case  the  evidence  should  be  the 
same  on  another  trial  as  It  was  on  tlila. 


RALBT  et  al.  v.  ABRIOHT  et  al.  (SU&fHER- 
LIN  et  al.,  IntervenerB).> 

(Oourt  of  QvD  Appeals  of  Texas.    Nov.  21. 

1897.) 

Review  ok  AprsAL— F]ndi?«qs  ov  Faov— Ezko- 

Tion  Salb. 

1.  The  decision  of  the  tzial  court  on  conflictinf 
evideoce,  of  a  qoestion  of  fact  Is  conclusive  od 
the  court  of  appeals. 

2.  Where  the  purchaser  of  land  on  execution 
Against  a  hoaband  had  notice  that  the  land  waa 
the  separate  property  of  the  wife,  the  sale  did  not 
affect  the  wife's  interest,  thongh  the  title  was  m 
the  husband's  name. 

Appeal  from  district  court,  Bexar  county: 
J.  L.  Camp,  Judge. 

Action  by  James  Raley  and  others  against 
R.  W.  Abright  and  another  to  recover  land, 
wherein  Elizabeth  Summerlln  and  anotfaei 
Intervened.  From  a  Judgment  for  Interven 
er  Summerlin,  plaintiff  Raley  and  others  ap- 
I>eai.  Affirmed. 

1  Writ  of  «ror  denied  by  vupreme  eoarc 
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DuT&l  West  and  James  Baley,  tor  appel- 
lants.  John  H.' Clark,  toe  msfpeOioem. 

NKILL,  J.  This  ta  an  action  in  the  stat- 
utory form  of  treapaas  to  try  title,  brought 
on  May  2,  1896,  by  appellants,  James  Raley, 
J.  W.  Madiox,  and  T.  L.  Wren,  against  ap- 
pellees R.  W.  Abrlgbt  and  J.  E.  Hamilton, 
to  recover  50  feet  of  land  fronting  on  North 
Flores  street.  In  the  city  of  San  Antonio, 
Tex.  On  December  8,  1806,  the  app^Iee 
Abrlght  answered  by  a  plea  of  not  guilty. 
J.  B.  Hamilton  did  not  answer.  On  April  27, 
1807,  the  appellee  Elizabeth  Snmmerlln,  join- 
■ed  by  her  husband,  R.  L.  Summerlln,  by 
leare  of  the  court,  filed  her  petition  of  inter- 
vention against  the  plaintiffs  and  defend- 
ants, in  the  ordinary  form  of  trespass  to  try 
title,  to  recover  from  them  the  land  in  con- 
troversy, on  the  ground  that  it  is  the  sepa- 
rate property  of  intervener.  On  the  20th 
day  of  June,  1897,  the  case  was  tried  by  the 
court,  without  a  Jury;  and  the  trial  resulted 
in  a  Judgment  In  favor  of  the  Intervener 
Elizabeth  Summerlln,  against  the  plaintiffs 
and  defendants,  for  the  premises  in  contro- 
versy, and  for  all  costs  of  suit  From  this 
judgment,  Raley,  Maddox,  and  Wren  have 
appealed. 

Gonclnslons  of  Fact. 

On  the  6th  day  of  December,  1892,  John 
W.  Maddox  and  T.  L.  Wren,  in  a  suit  then 
pending  in  the  district  court  of  Bexar  coun- 
ty, against  George  W.  Angle  &  Co.,  a  firm 
composed  of  George  W.  Angle,  R.  H.  Mc- 
Cracken,  Robert  L.  Snmmerlin,  and  Joe  W. 
Maddox,  recovered  a  Judgment  against  said 
firm,  and  each  of  its  members,  for  $8,- 
090.09%.  with  Interest  thereon  from  its  date 
at  the  rate  of  0  per  cent  per  annum.  On 
April  1,  1893,  an  execution  was  Issued  upon 
this  Judgment,  and  afterwards  returned  "No 
property  found."  An  alias  execution  was  is- 
sued oQ  the  10th  of  March,  1896,  and  levied 
by  the  sheriff  upon  a  parcel  of  land,  in  which 
was  Included  tiiat  In  controversy,  as  the  prop- 
erty of  the  defendants  In  said  execution.  By 
virtue  of  this  execution  and  levy,  the  property 
was  Bold,  and  a  deed  executed  by  the  sheriff 
on  May  7,  1806,  to  James  Raley,  trustee. 
James  Raley  was  the  attorney  for  J.  W.  Mad- 
dox and  T.  L.  Wren,  who  directed  the  levy 
and  bid  in  the  property  for  them  at  the  sale. 
R.  L.  Summerlln  testified  upon  the  trial  that, 
after  the  levy  and  prior  to  the  sale  of  the 
property,  he  notified  Mr.  Raley  that  the  prop- 
erty levied  upon  was  the  separate  property 
of  his  wife,  Elizabeth,  who  is  the  Intervener 
in  this  cause.  Mr.  Raley  testified  that  he  re- 
•ceived  no  notice  from  Summerlln,  or  any  one 
else,  prior  to  or  at  the  ume  of  the  sale,  that 
the  property  in  controversy  was  the  separate 
property  of  Mrs.  Summerlln.  It  Is  onr  duty 
to  decide  this  conflict  of  testimony  In  favor 
•of  the  finding  of  the  trial  Judge,  and  we  there- 
fore find  that  James  Raley  had  notice  at  the 
time  he  purchased  the  property  at  said  sale 


that  It  was  the  separate  estate  of  the  Inter- 
vener. The  Intervener  married  B.  L.  Snm- 
merlin on  the  23d  day  of  June.  1886,  and  a 
few  days  prior  to  her  marriage  received  (8,000 
from  her  deceased  fhtber's  estate;  and  about 
three  years  afterwards  she  received  from  said 
estate  about  $2,000  more.  This  money  she 
turned  over  to  her  husband  to  invest,  and  be 
used  by  her  consent  and  approval.  On  the 
10th  day  of  May,  1800,  the  Intervener  pur- 
chased from  S.  G.  Newton  and  wife  the  jMop- 
erty  bought  by  Raley  at  said  execution  sale, 
which  Includes  the  lot  In  controversy.  The 
consideration  was  $6,000,  $1,000  of  which  was 
paid  In  cash,  with  fimds  from  the  separate 
estate  of  the  Interveucr,  and  the  balance  was 
evidenced  by  a  promissory  note  for  $5,000, 
bearing  Interest  at  10  per  cent  per  annum, 
and  payable  on  the  16th  day  of  May.  1806,  to 
the  order  of  Bettle  H.  Newton,  and  executed 
by  R.  L.  Summerlln,  to  whom  Uie  deed  to  the 
property  was  executed.  The  evidence  war- 
rants the  conclusion  that  it  was  the  Intention 
and  understanding,  at  the  time  of  the  pur- 
chase, of  Mrs.  Summerlln,  to  pay  the  balance 
of  the  purchase  money  evidenced  by  the  note 
out  of  her  separate  estate;  and  the  evidence 
tends  to  show  that  the  deed  was  made  to, 
and  the  note  executed  by,  R.  L,  SummerUn, 
because  he  did  not  want  his  wife's  name  to 
the  note.  At  the  time  the  deed  was  drawn, 
Mr.  Summerlln  stated  to  the  attorney  who 
drew  It  that  the  property  was  purchased  from 
Newton  and  wife  with  his  wife's  separate 
money.  A  day  or  two  after  this  purchase, 
Mr.  Summerlln,  by  bis  deed,  conveyed  the 
south  two-thirds  of  the  property  so  purchased 
to  the  Intervener,  retaining  the  deed  to  the 
remaining  portion,  which  is  the  property  in 
controversy  in  his  name.  A  short  time  after 
this  transaction,  three  houses  were  built  on 
the  land  conveyed  by  Newton  and  wife,  one  of 
them  on  the  property  In  controversy.  These 
bouses  were  all  built  and  paid  for  out  of  the 
separate  money  of  the  intervener,  and  cost 
about  $2,200  each.  On  April  0,  1892,  B.  L. 
Summerlln,  his  deed  of  that  date,  which 
recited  the  consideration  of  $6.000,— $500 
cash,  and  a  promissory  note  for  $5,500,  re- 
serving a  vendor's  lien,  payable  three  years 
after  date,— conveyed  that  part  of  the  Newton 
property  Involved  In  this  suit  to  Gregory  Her- 
man. On  April  5,  1802,  Gregory  Herman 
conveyed  It  to  Glen  Raymond,  by  a  deed 
which  expresses  a  consideration  of  $5,600,  to 
be  paid  by  the  payment  of  a  note  for  that 
amount  made  by  the  grantor  to  R.  L.  Sum- 
merlln. On  October  4.  1894.  Olen  Raymond, 
by  attorney  in  fact  B.  L.  Summerlln.  by  deed 
expressing  a  cash  consideration  of  $5,000, 
conveyed  the  property  in  controversy  to  the 
appellee  R.  W.  Abrlght  The  intervener 
knew  nothing  of  these  conveyances  until  tills 
suit  was  Instituted.  Without  reciting  the  evi- 
dence upon  which  we  base  the  conclusion,  we 
deem  It  sufflclent  to  warrant  us  In  saying  that 
no  consideration  in  fact  ever  passed  between 
the  parties  to  the  three  instnimenti  last  men- 
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tlocfld;  and,  if  tbe  wlfe^  wpBrate  property 
cooM  be  the  taXrJect  of  a  fr&adulent  convey- 
anoe  bj  a  bUBband,  we  winiid  mj  'Wtthont 
besltattai  that  tlte  coorcyaDeeB  mre  maOe 
by  SmauBerilD,  Serman,  and  BaTaoond  for 
t±e  parpvBe  «f  tfatraadlav  bis  (B.  Xj.  Banner- 

ConcIoBkuu  of  Law. 

Am  tlK  eTMBnce  «bawe  the  pcoperty  In 
trorcny  Is  -the  a^arate  ntate  of  taterreiw, 
and  aa  appellanta  bad  notfoe,  when  H  waa 
levied  «pon  find  ««ld  nndv  tbe  ezecntfon, 
tbat  it  waa  heia,  Judf^ment  was  properly  ren- 
dered In  Iter  tavax.  Slnshelmer  r.  Kabn.  24 
a.  W.  438,  -6  Tex.  ClT.  App.  148;  Parker  t. 
Ooop,  ee  Tex.  112;  HcKamey  t.  Tborp,  01 
Tex.  6t8;  Toe  T.  Bfontgomeiy,  68  Tex.  8S8, 
4  B.  W.  622;  Haceni  t.  Bradford,  56  Tex.  630; 
Brans  r.  Welbom,  74  Tex.  fiSO,  12  B.  W.  230. 
The  coita  were  inoperiy  adjudged  In  taror  of 
the  Intervener  against  the  aj^llants  and  tbe 
oOmt  a»tiliw.  There  ia  no  error  In  the  Judg- 
ment, and  it  iM  Kffitmed. 


INTOBNATIONAL  ft  G.  K.  RT.  00.  T. 
DtAVIB.1 

(Ctonrt  at        Appeals  oC  Texas.    Nov.  24. 
1887.) 

tJAaRtvRS— IinuRT  TO  UiiL  Clbbk— DaVDRREa. 

1.  Tt  la  tbe  daty  of  a  railroad  coiqpaiir  to  keep 
*t8  mail  ear  so  heated  as  to  be  tnfe  and  comforta- 
Ue  lor -the  mafl  clerk  while  inthe  discharge  of  his 
duties. 

2.  To  estauiish  a  Uabiltty  of  a  railroad  com- 
pany for  iDjtirles  to  a  Unfted  States  mail  clerk. 
It  h  not  neceeutrr  to  Aow  a  -rrritten  contract 
UnSd^taUMk  the  oompaiiy  and  tte 

8.  Where  tbe  eridenee  faBy  establishes  plaln- 
UITb  cause  of  action,  H  Is  not  error  to  orermle 
detendast's  denmrrer  to  fiie  evidenoe. 

4.  A  demurrer  to  erideiMie  waives  all  objeetkm 
to  the  admissibility  of  sudi  evidence. 

Appeal  from  district  ooort,  Btxar  comity; 
J.  L.  Camp,  Jodge. 

Action  by  Orln  Z>avta  against  the  Interna- 
tional ft  Great  Nortbecn  Baltway  Company. 
JFndgment  for  ^aintU^  and  defendant  ap- 
peals. Affirmed. 

Ployd  McCtown  and  F.  O.  BaTls,  for  appe- 
lant J.  A.  Buckler,  for  appdlee. 

minx,  X  '^nits  action  was  brongbt  by  tbe 
appdiee  to  recover  frmn  iqipellant  damages 
anatahMd  "by  blm  by  reason  of  appellant^s 
negligent  faHnre  -to  have  a  car  properly 
heated,  npon  whldi  the  appellee  was  trarellng 
In  tbe  employment  of  the  United  States  goT- 
ernment  as  Hs  postal  i^ork.  As  his  eatise  of 
action,  the  app^ee,  among  otber  things,  al- 
lied tbat  on  September  28,  1896,  be  waa  a 
didy-commlssloned  and  regnlarly  acting  Unit- 
ed fKates  postal  cleA  or  Tonte  agent,  em- 
ployed by  the  United  States  government,  and 
tt  assigned  -to  the  duty  of  accompanying 
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mails  carried  nytm  tbe  cars  of  defeodaat  from 
the  city  of  San  Antonio  to  I^agvlew,  In  tlie 
state  of  Texas;  tliat  under  the  law  and  its 
contract  wltb  tbe  gopemment.  It  was  ttie  daty 
otC  BiM  defMkdant  to  cany  mid  mafls  npon  its 
OBiB,  and  also  to  oarry  some  one  in  -ehapge  of 
said  malls,  free  from  any  compeosatJoa  other 
than  It  vecelved  from  ttie  United  fitates  go^- 
flrnment;  tbat  tt  was  Its  further  duty  to  pro- 
vide suffldflBt  care,  with  sidtalUe  rooms  there- 
in,  -wifli  proper  ibetures  and  Tnmtture,  and 
propedy  heated  and  lighted,  for  tbe  use  of 
route  agents  or  pestal  deifca,  and  to  enable 
tbem  comfortably  to  occupy  said  cars,  and 
distribute  the  malls,  without  any  specific 
charge  therefor.     Tbe  appellant  answered 

(1)  by  general  demorrer;  (2)  by  specially 
eoDceptliig  upon  tbe  ground  that  the  alle^- 
tkms  In  tbe  petitihm  did  not  «bow  tbat  Id 
September  ordinary  care  required  defend- 
ant to  provide  a  heated  car;  (3)  by  general 
denial;  <4)  that  appellee  was  a  trespasser 
upon  tbe  car  of  defendant,  and  tt  owed  no 
duty  to  him;  and  (5)  contributory  Deeli- 
gence,  in  tbat  tbe  appellee  failed  to  pro\'ide 
himself  with  an  overcoat  or  wrap  to  protect 
him  from  tbe  cold,  after  he  discovered  tbat 
tbe  car  was  not  heated.  Tfae  appellant  tde- 
fendant  below)  demurred  to  plaintUTs  evi- 
dence, and,  tbe  demurrer  belns  overruled,  ibe 
issue  as  to  the  amount  of  damages  waa  alone 
sot»nltted  to  tbe  Jury,  who  returned  a  ver- 
dict In  favor  of  -tbe  appellee  for  ^870,  upon 
Wfaliih  fbe  Judgment  was  entered  tram  wfaicb 
flUls'i^^pMU  Is -prosecuted. 

Coacluaions  of  Fact 

Xbe  '■nsBntzadleted  aridence  shows:  (l> 
That  on  tbe  astb  day  of  September,  1806.  tbe 
mppttOm  was,  and  bad  been  for  two  years 
p^ior  tibcseto.  In  tbe  service  of  the  United 
States  sowermnent  as  a  postal  clerk,  employ- 
ed ta  tbe  dlscboifie  of  bis  duties  npon  tbe 
trains  of  appellant,  in  carrying  tbe  mail  from 
the  city  of  Ban  Antonio  to  Lougview,  Tex. 

(2)  Tbat  upon  said  day,  snA  for  two  years 
prior  thereto,  the  appellee  was  recognized 
and  received  by  appellant  upon  Its  mall 
coach  running  between  the  cities  aforesaid, 
as  a  United  States  postal  clerk,  and  was  en- 
titled to  be  carried  as  such  In  discharge  of 
his  duty  on  said  train.  (3)  On  the  28th  day 
of  September,  1896,  tbe  appellee  was  assign- 
ed by  the  United  States  goTemnaent  to  tbe 
duty  at  acQompanrlng  the  malls  carried  up- 
on appellant's  oars  from  tbe  city  of  San  An- 
tonio to  XnngvtcFw,  and  to  take  care  of  said 
mall,  aad  ase  1^  It  was  i>ropevly  distribut- 
ed at  the  various  post  oflioes  on  tbe  line  of 
said  xoad  between  said  points,  and  to  per- 
form generally  all  the  duties  required  by 
law  of  United  States  postal  clerks  or  route 
agents.  Tbe  2Sth  iiaj  aC  September, 
1896,  was  a  cold  and  damp  day,  and  tbe  car 
of  appellant  In  wbleb  tiie  opptdiee  was  rid- 
ing in  tbe  discharge  of  hla  dntlea  as  pootal 
clerk  was  not  heated  In  any  manner.  Hie 
aiveUM  notified  the  i^Mllaot  ttmt  the  cor 
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was  mOieKteA,  and  thrangb  Us  conductor  In 
«liarge  of  tli«  train,  tDftarmel  It  tkat  It  tesa 
uDcoBfottaUe  and  mngnmbSe  flir  him  to 
rhte  In  tbe  cai  on  acoount  of  ita  b^g  ao 
«oId,  and  reqneated  appellant  to  prorlde  It 
with  heat,  BO  aa  to  make  it  coinfottablai 
45)  Tile  appeUant  after  hnnng-  been  so  In- 
fomUd  and  iwiuealad;  nei^iKentlr  tailed  ta 
beat  aald  car.  <6)-  That  reaBou  of  Mid 
negligence  of  appellant,  tbe  appellee  eonr 
tncted  a  severe  cold,  and  became  flh&  and 
sttO&red  thereby  great,  pain  and  dlBComfort; 
and  incnrred  medical  expenses  ta  tatat  dam^ 
affe  In  liw  amount  ftrand  by  the  Juy.  CO 
The  appdlee  waa  gnllty  ot  no  nagUBsnoe 
4-autTibutlng  to  the  injury  thna  occaalaned 
blm  by  the  negligence  of  appellant 

Oonclualozu  of  Iaw. 

1.  The  pettUoa  aC  app^e*  atatad  a  good 
canae  of  aedon  aa<  against  tbe  demurrer  and 
€9M:eptlon  of  apprilnot. 

2.  It  was  the  duly  ol  appellant  to  agpel>- 
lee  to  keey  the  car  In  which  the  latter  was 
dist^ri^Bg,  hla  dniy  so  heated  aa  to  maJce 
it.  sate  aad  oomfcrtabla  toe  bUn,  for  the  road, 
liavlng  aeecvted.  the  appellee  and  recelred 
Urn  <HL  its  eana  aa  a  United  States  postal 
«lwk,  owed  hbui  the  same  duty  It  owed  to  a 
passenger  on  Ita  train  (Bailway  Go.  t.  WU- 
aon,  TO  Tex.  871,  15  S.  W.  280;  Taylor  V. 
ItaUway  Go.  [Mo.  Ehqp.]  38  S.  W.  304;  BaU- 
-way  Co.  T.  Hyatt  [Tex.  Olv.  App.]  34  S.  W. 
4177;  Hastings  t.  BaUway  Co.,  u3  Fed- 
BaUway  Go.  t.  Ketcfaam  LInd.  SvoJ  33  N.  B. 
U6;  2  Am.  St  Uttg.  Sine.  Law,  7U;  Hutch. 
Carr.  piSechem'a  IfiOl]  i  U6d);  and  it 
vaa  not  necessary  for  the-  appellee  to  i^ow 
a  written  contract  between  appellant  and  the 
United.  State*  to  earry  th^r  malt  The  fact 
ttiat  tt  carried  and  had:  bera  carrying  such 
mail  coutinuonaly  for  a  number  ot  yeacs  was 
Mufilalail:  proof  of  the  oointracL 

S.  Vhere  waa-  ao  error  In  the  oeurt's  orei;- 
rnling  appellant's  damucrer  to  the  evidence. 
The  erideneft  not  only  tended  to  bnt  eetab- 
llribcd  folly  the  sppellee'a  cause  of  action. 
UaiLway  Ga  Templeton.  S?  Tex.  46,  26 
S.  W.  Vae»i  Ld.  (Tex.  Gir.  Aop.)  25  S.  W. 
136;  Danc»fleM  y.  Faaohal*  U  Tex.  579; 
Bradbury  t.  Beed.  23  Tex.  260;  Pitt  t.  Stor- 
age Go..  4  Wlll8on»  GIF.  Gas.  Gt.  App.  |  295,  18 
a.  W.  466;  HoUimon.v.  Griffin,  37  Tex.  453. 
The  6th.  7th,  8th,  10th,  13th,  14th,  ISth, 
17th»  16th,  unh,  20th,  21at,  22d,  23d,  and 
25th  asaifpiments  of  error  complain  the 
admission  of  teiMimoQy  orer  api>ellant*a  ob- 
jection. If  theaa  assignments  were  not 
waived  by  the  demurrer  to  the  eridence,  we 
should  hold  that  none  of  them  is  well  taken, 
for,  even  If  the  evidence  excepted  to  had 
xone  btfbre  the  Jnry,  the  appellant  could  not 
bare  been  predndiced  by  it,  though  It  should 
be  conceded  It  was  erroneously  admitted.  It 
«eem8,  howerer,  upon  principle  and  authori- 
ty, that  a  demurrer  waives  all  objection  to 
the  admlsBibiUty  of  the  evidence  to  which  it 
la  addieased,  and  amounts  to  an  admlsalon 


that  ancb  evidence  la  com^et^  flia-«i& 
ttesses  are-  entitled  to  credit,  andi  tiiat  alL  In- 
feraiaes  faivorahla  to  Ite  iqqfoslte  party 
which  may  reasonably  be  drawn  from  ttu 
evidence  are  true.  BaUway  Oo.  v.  Tempto- 
toD,  siqiiEa;  44  Oant  Law  I.  6M;  Gbaplai 
V.  Bane,  1  Bibb,  613;  MUler  v.  Pevtw,  71 
Xnd.  BBS.  There  la  no  cnw  la  the  ludgaiMit 
appealed  fnim,  and  It  la  afflnned.  . 


DUVBNBGK  T.  KUTSSBB^ 

(Orart  of  Qvll  Appeals  of  Texas.    Dec.  1, 

1897.) 

Fracdulekt  Co!ivbta:iq«s  —  Considbkatios  — 

PmOL  KVIDBNO— PlRII!tT  AMD  CHILD— 
WiOBB  OP  CHILD. 

1.  J.  and.  B.,  being  Indebted  to  platotiff  oa  a 
note,  bat  before  the  note  became  due.  each  coa- 
Te^ed  all  of  his  real  estate,  except  the  homestead, 
to  defendant,  who  was  a  nephew  of  J.  and  son  of 
R.,  by  separate  deeds,  each  deed  e^reealng  a 
pecuniarr  cDDHlderadon.  No  cash  pfused  tuam 
defendant  in  tbe  transaction,  but  be  assumed  to 
pay,  and  afterwards  patd,  certain  debts  due  from 
both.  The  transaction  was  entered  into  by  de- 
lltndant  in  good  faith,  he  being  unaware  ot  the 
note  to  plaintiet.  Beid,  that  the  deeds  were  val- 
id, there  being  a  safflcient  consideration  therefor. 

2.  Where  a  deed  expresses  a  pecuniary  consid- 
eration,  parol  evidence  is  admissible  to-  show  how 
sai'd  coniideratioD  was  actoally  paid. 

3.  Where  a  son  had  been  released  by  bis  fa- 
ther at  the  age  of  18  years,  and  bis  father  prom- 
ises to  pay  him,  (or  bis  labor,  wages  at  an 
agreed  rate  from  said  age,  such  wages  are  a  val- 
id claim  by  the  son  agaiost  the  faHier. 

AK>eaI  from  district  court,  Kendall  county; 
Charles  J.  Gillespie,  Special  Judge. 

Action  by  O.  Duvmeck  against  Albert  Kut- 
zer  In  tresfmae  to  try  title.  Verdict  tar  de- 
fendant.  Flaintlir  appeals-.  Affirmed. 

Tadeton  &  Jonea,  for  ai^ellant  Oeorge 
Powell,  for  appellee. 

NBILL,  3.  This  is  an  action  of  tiespaea  to 
try  title- brought  by  B];q;>ellant  ^inst  the  ap- 
pellee to  remvnr.  certain  parcels  of  landi  The 
appellant,  plalnUff  below,  alleged  In  his  pa- 
tten that  appdlae,  defendant;  bdow,  daims 
subdivision  14  of  original  lot  Na  2,  in  tbe 
town,  of  Boerne,  under  a  deed  from  Belnhard 
J.  Kutaer,  and  nbdlvlsions  11,  13,  and  15,  on 
James  street,  in  Boeme,  a  part  of-  original 
lot  No.  3,  of  survey  No.  IBO,  through  a  deed 
from  Bdnhold  Kntzer,  which  deeds  are  de- 
scribed In  our  conclusions  of  fact;  that  when 
said  deeds  were  executed  plaintiff  was  a 
creditor  of  the  several  grantors,  who  were 
then  Insolvent,  and  without  property  subject 
to  execution,  save  the  lands  by  them  convey- 
ed to  defendant;  that  their  Inaoivraicy  was 
known  to  defendant,  and  that  said  deeds 
were  made  by  the  grantors  thertibi  for  toe 
purpose  of  hindering,  delayfuK.  and  defraud- 
ing their  creditors;  that  aftM*  said  deeds 
were  executed  plaintiff  sued  Ueinhard  J. 
Kutzer  and  Belnhold  Kutaer  w  his  aereral 
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demandfl  Against  them,  attached  the  prapertr, 
obtained  Judgments  against  them  foreclos- 
ing his  attachment  Hens,  had  the  property 
■old  under  process  Issued  on  his  Jndgments, 
and  bought  It  In  under  execution,  receiving 
deeds  of  the  sheriff  thereto.  Plaintiff  asked 
Judgment  canceling  the  alleged  fraudulent 
deeds,  and  for  restitution  of  the  premises. 
The  defendant  answered  by  a  general  demur- 
rer and  a  plea  of  not  guilty.  The  case  was 
tried  by  a  jury,  and  a  verdict  returned  for 
defendant,  upon  which  the  jodgmait  appeal- 
ed from  ms  entered. 

Conclusions  of  Fact 

On  the  21st  day  of  March,  18^,  Relnhard 
J.  Kutzer,  as  principal,  and  Relnhold  Kntzer, 
as  surety,  made  their  promissory  note  to  ap- 
pellant, O.  Duveneck,  for  $500,  payable  12 
months  after  date,  with  Interest  at  the  rate 
of  8  per  cent  per  annum.  This  note  was 
given  In  lieu  of  an  older  note  for  money  bor- 
rowed three  years  before,  which  was  two 
years  past  due  when  this  one  was  executed. 
The  appellant  sued  on  the  note,  and  on  the 
2l8t  day  of  April,  1S86,  recovered  Judgment 
thereon  against  the  makers  In  the  district 
court  of  Kendall  county.  On  the  10th  day  of 
June,  1896,  execution  was  Issued  on  the  Judg- 
ment,  and  levied  upon  the  lands  In  contro- 
versy,—subdivision  14  of  original  lot  No.  2, 
as  the  property  of  Kelnhold  Eutzer;  and  sub- 
divisions 10  and  12.  in  original  lot  No.  2,  and 
subdivisions  11,  IS,  and  15,  of  original  lot 
No.  8,  surv^  180,  as  the  property  of  Reln- 
hard J.  Kutzer.  By  virtue  of  said  executkm 
and  levy  the  property  was  sold  by  the  sher- 
iff of  Kendall  county,  and  bid  In  by  the  ap- 
pellant, on  the  first  Tuesday  In  July,  1806. 
The  deeds  of  the  sheriff  bear  date  July  7, 1890. 
They  were  duly  acknowledged  on  September 
5,  18D6,  and  filed  for  record  two  days  after. 
On  December  12,  1895,  Belnhard  J.  Kutzer 
conveyed,  by  his  deed  of  that  date,  to  bis 
nephew  Albert  Kutzer,  nibdlvlslon  14  of 
original  lot  No.  2  in  the  town  of  Boeme.  The 
deed'redtea  a  conalderatlon  of  $825  caah, 
and  It  was  duly  filed  tor  record  on  the  l4Qi 
day  of  December,  1806,  and  recorded  on  the 
28th  day  of  FcAnruaiy,  1806.  The  grantor 
had  no  other  property  after  be  made  this  deed 
e»wpt  his  homestead  and  exempt  personal 
property.  This  conveyance  left  him  insol- 
vent On  Decembw  10,  180B,  BelnlH^  Kut- 
zer conveyed  to  his  son  Alb^  the  appellee, 
subdivisions  10  and  12  of  original  lot  No. 
2,  In  tbe  town  of  Boone,  and  subdivlstonB  11, 
IS,  and  15,  on  James  street,  in  said  town. 
The  deed  recites  a  cash  consideration  of 
500.  This  Instrument  was  filed  for  record  on 
tbe  14th  day  of  December,  1885,  and  duly  re- 
corded on  the  2Sth  day  of  February,  1800. 
On  December  SO,  1805,  Relnhold  Kutzer  con- 
veyed another  tract  of  about  16  acres,  idt- 
luted  in  Boeme,  to  his  wm  Otto,  who  Is 
youngor  than  Albert,  mils  deed  recitee  a 
oonsldaratlon  of  $500  cash.  These  two  deeds 
levested  the  grantor  of  all  hie  pnq>ert7,  real 


and  personal,  except  his  exemptions  and 
homestead.  Thmfore,  from  tbe  dates  of  the 
deeds  to  the  time  this  cause  was  tried,  he  has 
been  Insolvent.  In  June,  1806,  R^nhold  Sut- 
ser  was  indebted  to  the  appellee  In  the  sum 
of  $1,035.  (The  origin  and  nature  of  this 
debt  will  hereinafter  be  fuUy  stated.)  At  the 
same  time  he  was  hidebted  as  follows:  To 
Otto  Rush,  $200;  to  Mrs.  Pfeiffer,  $200;  to 
Anton  Koch,  $100;  to  Ed  Muerts,  $100;  to 
John  H^ne.  $100;  to  Walt»  Tip%,  $650:  and 
to  John  Sipple,  $250.  Relnhard  J.  Kutzer 
then  owed  the  Alamo  National  Bank  a  note 
made  by  him  as  principal,  and  Relnhold  Kut- 
zer as  surety,  to  the  Fifth  National  Bank  of 
San  Antonio,  Tex.,  for  $826.  At  that  time,  the 
appellee  being  desirous  of  purchasing  from 
his  fath^  and  uncle  the  property  In  coo- 
troversy,  It  was  agreed  that  appellee  should 
have  the  property  In  conirideration  of  the  can- 
cellation of  the  debt  due  btm  from  his  fftther. 
provided  that  he  would  assume  and  satisfac- 
torily arrange  with  the  creditors  the  paymeni 
of  the  other  indebtedness  stated  above.  The 
appellee  having.  In  pursuance  to  the  under- 
standing, assumed  the  payment  of  eald  In- 
debtedness, and  made  satlsfoctory  arrange- 
ments with  all  tbe  creditors  except  John  Sip- 
ple for  the  payment  of  said  debts,  and  can 
eeled  the  debt  due  by  his  father,  the  deeds  ti> 
the  property  were  afterwards,  on  their  dates, 
executed  In  consideration  thereof,  there  be- 
ing no  mon^  paid.  The  reason  why  appel- 
lee made  no  arrangement  with  Bipple  for 
the  payment  of  his  debt  Is  that  Sipple  wa? 
not  In  the  country  and  could  not  be  aeen. 
But  a>  Ifl  stated,  appellee  assumed  Ite  pay- 
ment Now,  as  to  the  debt  of  $1,(^  owed 
appellee  by  his  tetba  and  canceled  In  the 
transaction:  On  October  8,  1888,  the  appel- 
lee was  18  years  old,  and  released  by  his  fa- 
ther from  his  control,  and.  being  then  about 
to  leave  home  to  work  for  himself,  hla  father 
promised  to  board,  ckith.  and  pay  him  fl.f 
per  mtmth  if  he  would  stay  at  home  and  work 
for  him.  This  appellee  assented  to,  and  re- 
mained with  and  worked  for  his  Cathn'  under 
the  agreement  until  Jone^  ISBS,  thweby  earn- 
ing wages,  at  the  rato  agreed  iq>on,  tat  00 
monttas.  amotmtlng  In  the  aggregate  to  $1,086. 
a*fae  debto  due  the  other  parties  were  assum- 
ed, and  payments  made  or  arranged.  In  the 
foUowlng  manntf :  The  debto  Relnhold  Knt- 
zer owed  Rush.  Pf^ffer,  Koch,  Unvtz.  and 
Htfn  were  settled  by  appellee  giving  bis 
notes  in  Ueu  of  hla  fattier's  to  the  several 
parties  for  Oie  respective  amounto  due  them. 
Tbia  settlement  was  perfectly  satisfactory  to 
each  of  said  creditors.  The  debt  to  Walter 
Ti^  was  paid  off  entirely  and  fully  dischaiv 
ged  ^Jiy  appellee.  The  note  due  by  Rdnhard 
J.  Kutoer  to  tbe  Alamo  National  Bank  was 
also  paid  and  dlatibarged  by  him.  In  Janu- 
ary, 1886,  ^pellee  not  havtog  seen  John  Sip- 
ple, he  being  out  of  the  oonntry.  In  rtfer 
ence  to  the  debt  he  had  pnunlted  his  Catber 
to  asnnne,  am)dlee,  at  Os  reqneat  of  lite  Ca- 
thw,  ftt-  tha  purpose  ot  yMlwg  Um  to  pay 
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ft  debt  be  was  due  tbe  Fifth  National  Bank 
of  Ban  Antonio,  borrowed  9200^  and  paid  It  to 
tala  fathrar,  and  let  bbn  have  a  wheat  sepan- 
tor  worth  $00  or  970;  in  conaideratlon  of 
wblch  app^lee*B  father  reaasnmed  the  Slpple 
debt,  and  with  the  money  received  from  ap- 
pellee, together  with  975  more,  paid  hta  debt 
to  tbe  Flftb  National  Bank,  which  debt  he 
owed -when  be  sold  the  premises  In  contro* 
▼erqr  to  anwUee.  When  Relnbcdd  Kntaer 
•old  the  premises  In  controTentr  to  this  ap- 
pellee tbe  debts  aasnmed  1^  bte  son  were  all 
be  owed,  ocept  tbe  one  to  the  Fifth  National 
Bank,  above  mentioned,  and  the  one  to  ap- 
pellant, for  which  be  waa  sorety,  wblch  was 
not  dne  when  tbe  sale  was  made.  Tbe  ap- 
pellee knew  notbhig  of  tbe  debts  owed  by  his 
father  and  .nncle,  en^t  the  onea  assumed 
Igr  blm,  when  be  purchased  the  property  In 
controrersy;  and  be  made  the  purchase  bi 
ffood  taliSt,  without  knowledge  of  the  tact  (if 
it  be  a  fiuiQ  that  the  conveyances  were  made 
to  defraud  the  grantors*  creditors,  or  of  any 
ftict  that  would  put  him  upon  inquiry  aa  to 
whether  Oie  croveyances  were  made  for  that 
purpose.  Tbe  lands  In  controversy  were  not 
worth  exceeding  the  snms  expressed  as  tbe 
considerations  In  the  respective  deeds  by 
wtatch  th^  were  conveyed  to  tbe  appellee. 

Condoslons  of  Law. 

AH  the  evidence  Introduced  by  the  appellee 
to  show  how  the  omslderatlon  for  tbe  land  was 
actually  paid  was  objected  to  by  the  appelant 
upon  the  ground  that  the  vendee  could  not  oat^ 
tradlct,  vary,  or  alter  the  conalderatlona  ex- 
pTGHsed  lu  his  deeds.  Tbe  action  of  fte  court 
In  ovOTuling  the  exceptions  and  admitting  tbe 
testimony  Is  assigned  aa  «Tor.  Wboi  an  In- 
Btrpmoit  Is  assailed  1^  credltara.  the  amount 
and  character  of  the  consideration  becomes 
matoial;  and  In  sndi  controveraleB  the  ride 
seems  to  be  that  no  evldraice  Is  admlsslUe  In 
favor  ct  the  grantee  wtaldi  contradicts  or 
changes  tbe  diaracter  of  tbe  deed  (Bump, 
Fraud.  Conv.  |  604),  e.  g.  when  the  deed  ex- 
presses a  monetary  consideration,  the  grantee 
win  not  be  permitted  to  show  that  tbe  con- 
Blderation  waa  a  marriage  cratract  (Betts  v. 
Bank,  1  Har.  &  O.  176);  or,  wbea  he  dalms 
through  a  volontaiy  conveyance,  be  will  not  be 
heard  to  aet  iqt  a  dlfferoit  pecuniary  consid- 
eration (Hlldreth  T.  Sands,  2  Jciam,  Ch.  85; 
Bean  v.  Smith,  2  Uason.  290,  Fed.  Cas.  No. 
1,174;  Hubbard  v.  AUen.  59  Abu  283).  But,  so 
far  aa  we  know,  It  has  never  been  held,  when 
It  expresses  a  pecuniary  consideration,  that  It 
cannot  be  shown,  as  is  contended  by  appellant 
In  this  case,  bow  such  consideration  waa  ac- 
tually paid.  The  testimony  complained  of  did 
not  vary  tbe  coislderatloQ  recited  In  the  deed, 
or  change  the  nature  of  the  contract  between 
the  parties,  but  was  proof  of  the  character  of 
the  consideration  ^pressed,  and  of  the  mannor 
of  Its  payment  Therefore  the  court  did  not 
err  In  overruling  appellaaf  s  obJectiona  to  Its 
admissltm. 

It  la  wen  settled  that  a  aale  for  a  fair  i»lc^ 


to  one  who  agrees  to  pay  the  consideration  up- 
on cotaln  specified  debts  of  tbe  vendor.  Is  not 
fraudulent  agahist  the  latter's  credlt(Hrs.  Swee- 
ney V.  Conley,  71  Tex.  548,  9  S.  W.  648;  Bank 
T.  Cbue,  76  Tex.  47,  18  S.  W.  18S.  A  pre-ex- 
IflUng  Indebtedness  of  the  grantor  to  tbe  gran- 
tee whldi  Is  canceled  1^  tbe  transaction  la  » 
sufficient  consideration  to  support  a  purchase 
of  real  estate,  and  the  person  so  purchasing 
will  be  regarded  aa  a  bona  fide  purchaser,  pro- 
vided tbe  pnver^  Is  not  worth  more  than  la- 
reasonably  sufficient  to  satisfy  his  debt,  or.  If 
It  exceeds  In  value  the  amount  of  the  dd>t,  he 
sees  that  the  excess  Is  applied  to  the  payment 
of  otbN-  creditors.  Elser  v.  Graber,  69  Tex. 
222,  6  8.  W.  D60:  Bills  v.  Valentine,  65  Tex. 
648.  But  It  la  contoided  by  appellant  that  tbe 
91,086  debt  itdilch  was  taken  as  part  of  tbe- 
c(Hislderatlon  was.  In  so  much  as  earned  dur- 
iDg  appdlee's  nUnorlty,  fictitious  and  fraudu- 
lent When  a  child  la  released  from  parental 
contnd  he  becomes  entitled  to  hla  time  and' 
earnings,  and  to  property  pnrchaaed  with  Ua 
earnings,  free  from  any  claim  of  his  parent  or 
bis  parent's  creditors.  Schuster  Jewelry  Co., 
79  Tex.  188, 16  S.  W.  269;  Forrb  v.  McSnl^ 
6  Tex.  av.  App.  584,  26  S.  W.  95;  Tiff.  Pers. 
&  Dom.  Rel.  I  127.  Not  only  may  a  parent 
emancipate  bis  (Alld,  so  as  to  entitle  It  to  re- 
ceive its  earnings  from  third  persons,  but  it 
baa  been  held  that  unandpatlon  may  be  tan- 
piled,  ev«i  when  the  ndnor  resides  at  home- 
and  works  for  bis  father,  from  a  promise  aa 
the  part  of  the  father  to  pay  him  for  bis  serv- 
ices during  mlnorl^,  so  tbat  the  minor  may 
maintain  an  action  against  the  father  for  his 
BKVlcea.  Id.  p.  260;  Wood.  Mast  &  8.  t 
26.  Therefore,  the  facts  showing  that  appellee 
was  released  from  parental  control  when  be 
was  18  years  old,  and  tbat  he  earned  tbe 
amount  by  laboring  under  contract  with  hla- 
father  afterwards;  the  debt  was  valid,  and  he- 
had  as  much  right  to  take  property  from  hla- 
father  In  pnymeot  of  It  as  any  other  bona  fide 
creditor  has  to  take  property  from  his  debtor 
In  settlement  of  the  debt. 

The  court  In  the  third  paragraph  of  Its  charge 
Instmcted  tbe  Jury  that  should  they  find  from 
the  evidence  ttiat  R,  J.  &  R.  Eutzer  made  the 
coDTeyances  to  appellee  with  the  Inteot  to  hin- 
der, delay,  or  defraud  their  creditors,  yet  that 
If  appellee  paid  a  valuable  consldoation  for 
tbe  land,  sucb  Intent  on  the  part  of  the  gran' 
tors  would  not  alone  make  the  sale  void.  But 
In  order  to  Invalidate  the  deeds.  It  must  ap- 
pear fronl  the  evidrace  that  appellee,  at  the 
time  he  bought  and  paid  for  the  land,  had  no- 
tice of  sncb  intent  on  the  part  of  hla  grantors, 
or  had  knowledge  of  such  facts  or  circumstan- 
ces as  would  put  an  ordinary  prudent  man  on 
Inquiry  which,  by  proper  diligence  on  his  part, 
would  bare  led  to  a  knowledge  of  such  fraudu- 
lent Intent.  This  part  of  the  charge  is  assign- 
ed aa  error  upon  the  ground  tbat  "the  standard 
or  measure  of  fact  or  circumstances  la  not 
such  fact  or  circumstances  as  would  put  an- 
ordinary  prudent  man  on  Inquiry,  but  such  as' 
would  put  a  reasonably  prudent  person  upoo- 


Digitized  by 


48  80UTHWSSNBM  BSFOBTBB. 


(Tex. 


ingutry,  and  the  court  stopped  Rbort  of  my- 
Img  that  a  faHure  to  make  such  Inqutry  would 
(uiTe  charsed  appellee  with  Dottee  of  such 
tmoA,  If  tqr  tlie  nn  itf  audi  dlllgeiice  It  might 
taare  been  dlacoTered."  While  tt  would  per- 
taapa  have  been  more  accurate  to  have  ned 
the  woidB  "Kcasonably  prudent  petaon**  Instead 
«C  *^Dcdlnal7  prndeat  pecaan,"  irtiere  th^  ap- 
pear In  the  duige.  yet  we  ttitaik  tt  wonU,  tai 
this  pardcolar  ease,  be  trifling  with  law  and 
Justice  to  rerecse  tiie  jodgment  becaose  **rea- 
aonably"  waa  not  naed  Instead  of  "ordtawiy/* 
The  law  doea  not  Impose  npon  the  vendee  the 
dnty  of  exercising  any  dlUgmee  unices  and 
<mtU  be  has  knowledge  of  some  tact  or  drcniB* 
stance  snflBclent  to  pat  a  reaaonaNy  pradeut 
person  npon  Inquiry ;  fbr,  In  the  absence  of  sncb 
knowledge,  he  has  the  vigbt  to  assume  good 
faith  CO  the  part  of  the  rendor.  Railway  r. 
Shlriejr.  80  Tex.  90,  31  S.  W.  291.  No  fact  or 
cbvumstance  Is  pointed  out  or  dlscloeed  by  the 
noMd  which  would  ta  the  least  Indicate  a 
fiaudnlmt  purpose  In  the  grantora  in  making 
the  deeds  sought  to  be  avoided:  and,  in  the 
absence  of  sodi  fiiet  or  clrcuourtance,  a  reason- 
abty  pradent  person,  at  any  other  kind  of  per- 
aon,  could  not  have  been  put  upon  Inquiry.  In 
view  of  this,  the  supposed  verlwl  Inaccuracy  in 
the  charge  could  not  have  Injured  the  appet* 
lent  If  the  transactions  between  appellee  and 
hla  vendors  were  not  In  their  Inception  and 
consummation  known  by  appellee,  from  his 
participation  In  them,  to  be  fraudulent,  they 
must  be  held  to  be  bona  flde.  When  a  debtor 
sells  his  property  for  the  purpose  of  satlafylng 
debts  In  amount  equal  to  Its  value,  and  from 
the  transaction  Itself  his  vendee  knows  such  to 
be  his  purpose,  and  carries  out  that  purpose  by 
paying  such  debts,  each  a  sale  cannot  be  fraud- 
ulent If  the  court  in  the  part  of  tlie  charge 
complained  ot  "stopped  short  in  saying  that  a 
failure  to  make  sucb  Inquiry  would  have  char- 
ged appellee  wldi  notice  of  fraud.  If  the  Jury 
believed  that  by  the  use  of  such  diligence  ft 
mlgbt  have  been  discovered,"  the  an>^lant 
should  by  a  spK.-ial  charge  have  aAed  the 
court  to  go  on  and  measure  to  him  the  full 
length  of  the  law.  We  beUere*  howciva;  It 
was  fully  meted  out  to  him. 

The  eighth  paragraph  of  the  charge  Is  as  fci- 
towi:  "The  law  alk>wa  an  Insolvent  debtor  to 
prefer  his  creditors  In  his  discretion,  and  a  sale 
by  an  Insolvent  debtor  to  a  creditor  of  property 
sufficlQit  to  pay  his  debt  to  such  creditor  would 
be  TaUd,  even  though  the  creditor  knew  at  the 
time  be  took  the  prop^ty  of  the  intent  of  the 
grantor  to  prefer  him,  and  place  the  property 
out  of  the  reach  of  other  creditors;  and  In  ad- 
dition to  his  son.  If  you  find  his  son  was  a 
creditor,  R.  Kutzer  bad  a  right  to  prefer  other 
credltora;  and  If  you  find  from  the  evidence 
that  he  did  convey  to  his  eon  the  property  In 
controversy,  In  consideration  of  the  payment 
by  A.  Kutzer  of  debts  due  blm  to  bis  preferred 
civdltors,  and  tliat  the  price  paid  by  A.  Kutzer 
waa  a  flair  and  reasonable  price  tm  the  lands 


conveyed,  then  find  fcr  the  defeodant,  and  so 
■bte  by  yonr  verdict."  The  fidowlng  cbjee- 
tkioa  are  flsade  by  an>eflMt  to  tUi  pangrapk: 
(1)  **It  aasunea  Attert  Kntier  ma  a  enOltar 
ot  B.  Katxer.  and  that  tba  latter  bad  otter 
credtton  for  whose  benefit  he  convened  tOm 
prcqperty  to  appeUec,  thereby  charging  on  Hie 
weight  of  the  evldcnee  and  Invading  the  prov- 
Inec  of  the  Jwy."  (2)  "It  perempbxfly  to- 
atmetad  tba}aiy.  If  Vae  transfev  to  Albort  Knt- 
aer  waa  made  for  the  purpose  ot  ^eCeraing 
erpditon,— blmacilf  and  otbCTS,  and  was  for  a 
fair  and  muonaUe  prioe^  to  zetmn  a  vwdtet 
tor  Mm,  thereby  «f"*"'"g  good  fahh  on  tbe 
part  (tf  aiveUee  In  said  coaveyanee  to  bin.  and 
withdrew  from  the  Jury  all  questions  of  the 
effect  upon  the  tnumctlett  of  an  intention  on 
the  part  of  the  porcbaaer  of  aiding  tbe  debtor 
In  hindering,  delaying;  and  defrauding  bis  ored- 
Itora,  and  of  the  effect  upon  said  pan^aser  ot 
■otkie,  actual  or  construettrie,  by  tbe  graatee 
of  tbe  grantor's  frauaolent  Intent"  la  regard 
to  tbe  first  ohJecUon,  the  charge  doea  not  as- 
sume that  appellee  was  a  credltto'^f  R.  Kutzer, 
but  It  leaves  it  to  Hit  Jvy  to  determine  tram 
the  evidence  whether  he  was  a  creditor.  Ibe 
evUence  is  midb^iuted  which  shova  R.  E^rtzer 
had  other  credltora,  and  from  It  the  coort  bad 
the  right  to  assume  it  in  the  dkai^  as  a  fact 
proven.  It,  however,  does  not  assume  ttiat 
the  conveyance  was  made  for  the  benefit  of 
such  creditors,  but  leaves  it  for  the  Jury  to 
determine  from  the  eridoice  whether  the  con- 
veyance was  made  for  th^  benefit  In  regard 
to  the  second  objectioa,  we  have  to  say  that, 
when  the  part  of  the  charge  complained  of  Is 
read  and  oenstrued  in  connection  wltti  tbe  en- 
tire charge,  the  objection  amounts  to  nothing. 
Nor  do  we  think  there  Is  any  merit  In  the  as- 
signment which  complains  becaiae  tbe  ducge 
placed  the  burden  on  the  appellant  of  proving 
that  the  conveyances  were  fraudulent  This 
is  the  burden  ttie  btw  hnposed  uptm  him,  and 
it  could  not  be  error  for  the  court  to  ao  inform 
the  Jury.  Hiai  tlie  appellee  could  not  see  and 
arrange  with  3oba  Slpple  for  the  paymmit  of 
his  grantor's  d^t  to  t^m,  his  father  having  re- 
assumed  the  debt  In  eonslderatioo  of  appellee's 
letting  him  have  money  and  property  aofficlent 
to  pay  another  debt  existing  when  the  deed 
was  made  equal  in  amount  to  the  one  owed 
Slpple,  and  sndi  debt  having  bem  paid  with 
the  money  and  proceeds  of  the  property,  does 
not  vitiate  the  sale.  No  debtor  was  defrauded, 
for  the  one  actually  paid  with  tbe  proceeds  of 
sale  was  as  valid  as  the  one  dne  Slpt^e,  and, 
while  Sl|^  n^ht  perhaps  complain  that  his 
debt  was  not  paid  by  appellee  in  accordance 
with  his  agreemmt  with  tbe  grantor,  appel- 
lant cannot;  for  it  can  make  no  difference 
with  him  whether  Slpple  or  the  bank  was  paid, 
for  they  were  both  creditors  of  equal  standing 
of  the  grantor,  and  the  payment  of  eith«  could 
not  be  in  fraud  of  (xedltors.  There  Is,  In  oto- 
opinion,  no  error  complained  of  which  requires 
a  revecaal  of  tin  Jndcmant;  and  tt  la  afflimed. 
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HART  T.,PATTISBSON  at  iL> 

(Court  of  OM  An>eaU  of  Tezai.    Dee;  1. 

1807.) 

Deeds— Defectivb  Rkcokdatiok— Soticb. 
A  tmit  deed  of  land  was  piven  to  secure  ■ 
debt,  and  it  prorided  that,  abouJd  the  trustee  ap* 
pointed  therein  fail  to  make  sale  of  the  laud  ai 
proTided,  then  the  grantee  should  bare  power  to 
appoint  another  trustee  with  lite  povers.  The 
cLause  granting  power  to  appoint  a  snbstitute 
trustee  was  omitted  from  the  record  of  the  deed. 
Subsequently  a  creditor  of  the  grantor  attached 
the  land,  and  sold  the  same,  talcing  a  sheriff's 
deed,  add,  that  the  omission  from  the  record 
WM  not  snifflcient  to  render  the  record  iooperatlTe 
as  notice  to  the  creditor  ttf  the  lien  therein  set 
forth. 

Appeal  from  district  court,  SI  Fuo  county; 
A  O.  WUcox,  Special  Jodse. 

Action  by  MUlard  Fatterson.  Oeorge  Bl 
nt^enld,  and  0.  N.  Boiler  against  Juan  6. 
Hart  From  a  Judgment  tat  plalntlffa,  da- 
f codant  appeals.  Affirmed. 

DaTla,  Beall  &  Kemp,  for  appellant  W. 
B.  Brack  and  Millard  Patterson,  for  appel- 
lees. 

FLT,  J.  This  Is  an  action  of  treqnss  to 
try  title,  brought  by  Millard  Patterson, 
George  E.  FItigerald,  and  C.  N.  Bnckler,  to 
recover  of  appellant  a  certain  tract  of  land  In 
the  city  of  El  Paso.  Appellant  pleaded  not 
guUty.and  specially  pleaded  bis  title  aa  com- 
ing through  a  sheriff's  sale,  made  by  vlrtne 
of  an  order  of  sale  Issued  In  a  certain  suit 
numbered  991,  and  styled  "Juan  S.  Bart  r. 
O.  C  Fftzgerald."  said  sale  having  takes 
place  on  AprU  6,  1882.  It  was  also  alleged 
that  prior  to  July  19,  1888,— date  of  the  levy- 
of  his  attachment  on  the  land,—to  wit,  on 
June  80,  1888,  O.  a  Fitzgerald  had  executed 
«  deed  of  trust  on  the  land  in  question  to  se- 
cure one  O.  T.  Bassett  in  the  payment  of  a 
promissory  note  for  91,000;  that  In  March, 
1889,  said  note  was  fully  paid  off  by  C.  0. 
Fl^erald,  and  was  fraudulently  transferred 
to  J.  A  Buckler,  and  that  he  had  one  O.  N, 
Buckler  substituted  as  trustee  In  place  of  0. 
R,  Morehead,  who  was  the  original  trustee 
named  in  the  mortgage;  that  afterwards  a 
sale  was  made  by  tbe  substitute,  and  J.  A. 
Buckler  purchased  the  same  for  C.  O.  Fitz- 
gerald, and  afterwards  fraudulently  trans- 
ferred the  same,  at  the  Instance  of  C.  O. 
Fitzgerald,  to  the  International  Smelting 
Company,  of  which  Plt^rald  was  the  presi- 
dent and  a  shareholder.  It  was  also  alleged 
tliat  there  was  no  authority  in  said  deed  of 
trust  fw  a  trustee  being  substituted,  and 
tbat  said  sale  was  void,  because  made  by  the 
substitute  trustee.  Appellant  prayed  that, 
if  his  title  through  the  sherlCTs  deed  should 
be  beld  defective,  his  judgment  lien  be  rec- 
ognteed,  and  bis  rights  established.  The 
case  was  tried  by  Jury,  and  a  verdict  was  re- 
turned in  favor  of  appellees.  It  was  proved 
tbat  on  Jane  80,  18S8.  a  a  Fitzgerald  exe- 
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cnted  to  0.  R.  Morehead,  tnurtea,  a  deed  of 
trust  on  tbe  land  In  coBtoorengr  to  saeore 
O.  T.  Baaaett  In  the  payment  of  a  promlsawy 
note  for  91,000,  and  that  there  was  tbe  fol- 
lowing pTOTlalon  In  the  deed  of  teuat:  "It  Is 
hereby  q^edally  proiidad  that,  should  the 
said  O.  R.  Morehead,  from  any  cause  what* 
ever,  ftill  or  refuse  to  act,  or  become  dls- 
quallfled  from  acting,  aa  such  trustee,  then 
tbe  aald  O.  T.  Baaaett  ahall  have  full  power 
to  iy>poInt  a  substitute  In  writing,  who  ahall 
baTO  the  same  powera  aa  are  hereby  del^at- 
ed  to  the  aald  a  B.  Mbrebead,"  etc.  The 
deed  of  tmat  waa  deposited  tm  record  on 
date  of  Ita  raeentlon,  and,  aa  recorded,  read: 
"Should  the  aald  a  B.  Morehead,  from  any 
cause  whatever,  fall  or  refuse  to  act  or  be- 
c<me  disqualified  from  acting,  aa  such  tma- 
tee,  then  the  aald  O.  T.  Basaett  shall  have 
the  same  powera  aa  are  berets  delegated  to 
the  aald  0.  B.  Mcnehead."  In  other  words, 
tiie  langnagft  In  tbe  deed  of  trust  giYing  to 
Baasett  the  power  to  appoint  a  anbatltnto 
waa  omitted  from  the  record,  and  It  wae  con- 
toided  by  appelant  that  he  waa  effected 
with  notice  only  of  those  parte  of  the  deed  of 
tmat  that  were  recorded,  and  lhat,  although 
the  power  of  substitution  waa  really  ciren  In 
the  deed  of  trust  yet  being  omitted  from 
the  record,  tbe  sale  by  the  substitute  was,  as 
to  him,  void,  he  being  a  creditor  of  0.  O. 
Fltzgenld,  who  had  obtained  a  lien  by  at* 
tachment  Tho  other  point  ralaed  In  the  an- 
swer^that  Flt^rald  had.  In  point  of  fact 
paid  off  and  discharged  the  debt  due  br  blm 
to  Basaett  before  the  sale  the  subidtuted 
tnistee--waa  properly  submitted  to  the  jury, 
and  fba&d  adTwaely  to  aroallant  There* 
fore  tbodiaiMMltlonof  this  cavae  hlngeanpon 
the  con<duirion  reached  on  the  question  of 
whether  the  omission  in  the  registration  of 
the  deed  of  tmat  rendered  the  sale  by  llie 
substitated  tmsteo  Invalid  aa  to  a  lien  cred- 
itor. It  la  provided  by  the  atatute  <artlfde 
4040,  Rev.  St  1880)  that  "aH  deeds  of  trust 
and  mortgagee  whatsoever,  which  shall  here- 
after be  made  and  executed,  shall  be  void  as 
to  all  credltora  and  aabsequent  pnrcfaaaera 
for  valtuble  ctmslderation  without  notice, 
unlm  they  shaH  be  acknowledged  or  proved 
and  filed  with  the  derk  to  be  recorded  as  re- 
quired by  law,  but  the  same  aa  between  the 
parties  and  their  belts,  and  aa  to  all  subso' 
qnent  purchasers,  with  notice  thereof  or 
without  valnatde  consideration,  ahall  nerer^ 
tbdesa  be  valid  and  binding."  It  Is  settled 
by  a  number  of  declalons  Uiat  the  creditors 
referred  to  are  thoae  who  have  obtained  a 
Hen  upon  the  property,  and  that  they  are 
only  affected  with  notice  of  facts  shown  by 
the  record;  **and  while  it  la  a  conclusion 
of  law  which  cannot  be  disputed  that  aubse- 
quent  pnrchaaers  and  creditors  are  charged 
with  notice  of  all  the  facts  shown  or  exhib- 
ited by  the  record,  It  baa  never  been  held 
that  they  were  bound  or  affected  1^  a  rec- 
ord which  does  not  give  notice  of  a  valid 
conveyance  vt  the  property  In  fflieatloB, 
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mere^  gives  Information  which,  If  In  fact 
communicatad  to  aneh  creditor  or  pnrcbaaer, 
mll^t  bare  been  reasonably  sofflctont  to  put 
Urn  on  Inqolry,  tbougb,  bad  mcb  Inqnliy 
been  made,  the  existence  of  a  prior  Incum- 
brance^ not  properly  recorded,  might  have 
be«i  aacertalned.  It  la  therefore  held  that 
a  deed  not  properly  acknowledged  or  proved 
for  record,  although  In  fact  duly  executed, 
will  not  operate  as  notice  of  sticb  deed;  and. 
though  It  may  have  been  duly  proved  or 
acknowledged  for  record,  If  In  some  material 
respect  it  has  been  Improperly  recorded,  the 
same  result  follows  from  snch  omission,  and 
the  record  will  only  give  notice  of  the  exist- 
ence of  such  an  Instrument  as  that  exhibited 
by  it"  Taylor  t.  Harrison,  47  Tex.  454;  Mc- 
Louth  T.  Hurt,  Kl  Tex.  115.  The  same  doc- 
trine Is  enunciated  In  text-books  and  deci- 
sions, of  other  states  under  similar  statutes 
to  ours.  Jones,  Real  Prop.  I  14tl8,  and  au- 
thorities cited;  Devi.  Deeds,  |  685;  2  Pom. 
Eq.  Jur.  i  654.  It  will  be  noted  that  the 
error  In  the  record  most  be  as  to  some  ma- 
terial matter,  and  the  doctrine  Is  based  upon 
the  prlnc^e  that  it  Is  better  that  the  party 
who  has  attempted  to  have  an  Instrument 
recorded,  and  has  failed,  should  sufler,  rath- 
er than  others  who  may  consult  the  records. 
Let  the  test  be  applied  to  the  facte  in  this 
case.  When  the  attachment  lien  was  ob- 
tained by  appellant,  there  was  on  record  In 
El  Paso  county  a  duly-executed  and  duly- 
acknowledged  leed  of  trust,  which  recited  a 
Hen  upon  the  property  attached,  and  gare 
full  noUce  that  a  power  of  sale  was  given; 
the  description  of  the  property  was  clear  and 
explicit  How  was  it  material  to  appellant 
whether  the  deed  of  trust  was  to  be  executed 
by  the  trustee,  by  the  beneficiary,  or  a  sub- 
stitute? How  could  the  manner  of  execu- 
tion of  the  trust,  or  the  Ideotltr  of  the  trus- 
tee, affect  his  Interests  in  any  manner?  He 
was  constructively  apprised  of  every  vital 
fact  in  connection  with  the  subject-matter. 
If  be  desired  to  be  present  at  the  sale,  and 
bid  on  the  land,  so  as  to  make  It  sell  for 
enough  to  cover  his  lien,  he  could  have  done 
It.  Just  as  well  with  C.  N.  Buckler  selling  It 
as  with  O.  R.  Horefaead  doli^  It.  Appellant 
was  not  misled  the  omission  from  the 
record,  for  be  was  given  constructive  notice 
of  the  power  to  sell  In  the  deed  of  trust,  and 
oould  not  have  obtabied  bis  lien  with  reference 
to  tiw  acts  of  a  substitute  who  had  not  \3eea  ap- 
pointed. The  rule,  as  laid  down  by  Pomertor  in 
Uie  section  above  cited.  Is  that  "the  record  will 
not  be  a  notice  radess  It  and  the  original  In- 
strument of  which  it  Is  a  copy  correctly  and 
snfficl«itl7  describe  the  premises  which  are 
affected,  and  correctly  and  sufficiently  state 
all  tbe  other  provisions  which  are  material 
to  the  rif^ts  and  Interests  of  aubsequent 
parties";  and  that  rule  Is  not  contravened 
In  holding  that  this  record  was  sufBd^t. 
The  position  appellant  ocetipled  In  relation 
to  the  lien  vraa  in  no  wise  affected  by  the 
omlMlon  In  tbe  recwd  of  the  deed  of  tnut. 


and,  the  Jury  having  found  for  appellees  oo 
the  question  of  fraud,  it  follows  that  tbe 
sale  under  the  trust  deed  was  a  valid  one, 
and  title  passed  to  appellees.  This  view  of 
the  case  renders  a  discussion  of  tbe  otlier 
points  raised  nnnecessaisr,  and  tlie  Jodcmont 
will  be  affirmed. 

NBOLU  Jt  entered  bis  dioquallflcatlfm. 


MISSOURI  OLASS  CO.  v.  MARSH.1 

<C3onrt  of  Qvil  Ai^als  o<  Texas.    Dee.  & 

1897.) 

DsBD  or  TKuiT^AocepTixoa— attobkbt*s  Fbu 

— COftTS. 

1.  A  failure  of  a  creditor  to  accept  under  a  deed 
of  trust  to  goods  will  not  Impair  his  lien  on  said 
goods  for  rent. 

2.  Where  the  attorney  who  wrote  a  deed  of 
trust  was  paid  to  perform  that  service,  and  also 
'*to  aapport  it,"  the  trustee  should  not  be  allow- 
ed an  attonieT^s  fee  for  the  serrices  of  tbe  at- 
torney In  writing  no  answer  in  a  gamiabment 
^voMding. 

Appeal  from  Smith  G0imt7  court;  George 
W.  Cross,  Judge. 

Oamtebment  proceedings  by  the  Missouri 
Glass  Company  against  Bryan  Marsh.  Judg- 
ment for  garnlahee,  with  allowance  of  attor- 
ney's fee,  and  plaintiff  appeals.  Attorney's 
foe  disallowed,  and  affirmed  as  to  tbe  rest. 

Undsey  ft  Butler,  for  appellant.  T.  O. 
Woldert  and  Jbm.  M.  Edwards,  for  qqpelleo. 

FLY.  J.  This  Is  a  salt  In  which  tbe  tms- 
tee  la  a  deed  of  tmat  was  serred  with  a 
writ  of  garnishment  to  ascertain  his  Indebt- 
«dness  to  ime  N.  J.  Dobbo.  the  maker  of 
the  mortgage^  The  mortgi^  was  (m  a  stock 
of  goods,  and.  aome  two  hours  after  it  bad 
been  registered,  ^)pellant  obtained  a  writ  of 
garnishment,  and  had  the  same  saved  mi  tiie 
trustee.  Tbe  ease  was  tried  by  tbe  court, 
and  judgmmt  was  rendered  In  faror  of  the 
garnishee;  an  attorney's  fee  of  five  dollars 
being  lUlowed.  as  part  of  the  coats.  Tne  Is- 
sue was  aa  to  the  acc^itanee  on  the  part  of 
tbe  several  preferred  creditors.  Tbe  ques- 
tion of  acceptance  waa  one  of  tut,  and  was 
determined  by  the  court  in  favor  of  appeUee. 
and  there  Is  erldoice  to  sustain  tba  finding. 
Wlmberly,  one  of  the  pr^erred  creditors, 
had  a  claim  for  rent,  which  was,  by  law  a 
Ilea  on  the  goods  of  Dobba;  and  a'tailnre  on 
WImberiy's  part  to  ace^  under  the  deed  oi 
trust  did  not  Impair  his  lien.  Neither  would 
his  acceptance  under  the  mortgage,  as  the 
first  preferred  creditor,  be  any  waiver  of  bis 
rights  under  bis  lien,  and  it  would  not  tfve 
the  party  suing  out  the  writ  of  garnishment 
a  preference  over  talm  We  think  there  waa 
evidence  ttiat  tended  to  t^aw  an  acceptance 
on  the  part  of  Woldert  before  the  writ  was 
served. 

We  cannot  see  that  uiy  damage  resulted  to 
appellant  fnnn  tbe  burden  having  been  placed 

aBdiearing  denied.        ^  , 
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on  It  to  show  Donacceptance  by"  tbe  creditor^ 
eroi  if  It  were  Ught  In  its  contention  that 
the  burden  BhouU)  bare  Wlea  on  appellee. 
The  attorney  who  wrote  tiie  deed  of  tmat 
was  glTen  9200  hj  Dobba  to  perform  that  forr- 
Ice,  and  also,  as  he  erprcsaed  It,  "to  support 
It."  and  "to  Me  that  the  terms  of  the  deed 
of  trust  were  executed  and  carried  out  as  it 
was  written";  and  the  court  should  not  bare 
allowed  the  garnishee  the  fee  ot  lire  doUara 
for  the  service  of  tbe  attorney  In  writing 
the  answer.  He  had  already  been  paid  to 
render  that  service,  and  tbe  garnishee  should 
not  have  incurred  any  such  expense.  The 
Judgment  will  be  reformed  so  as  to  omit  the 
fee  tor  five  dollars,  and.  as  reformed,  will 
be  affirmed. 

OASWBLL  T.  HOFSON. 

(Oonrt  of  ClTll  Appeals  of  Texas.    X>ec.  4, 

1897.) 

Afpklutb  Courts— Kouts—STATiMBK*r  or  Facti 
— EsTOPPiL— Bbrox  Cored. 

1.  A  atatemeat  of  facta  conalBtins  of  tbe  tes- 
timony as  taken  by  tbe  stenorrapber,  except  that 
the  qnestloQS  bare  been  left  olf,  and  tbe  answers 
adjaated  to  that  dhange,  shows  sodi  a  srois  tIo- 
lation  of  the  rnle  probibltlDg  the  filing  of  the 
8teD0firrapher*s  notes,  and  requiring  the  state- 
meat  to  be  condensed,  tbat  it  will  be  stricken  ont 

2.  Appellee  is  not  estopped  from  moving  to 
strike  out  a  statement  of  nets,  which  shows  a 
violation  of  the  rule  requiring  iti  condensation, 
because  he  agreed  to  the  statement,  as  tbe  role 
was  made  for  the  benefit  of  appellate  courts. 

8.  An  appellant's  violation  of  the  rule  requir- 
ing condensation  of  the  statement  of  facts,  is  not 
cured  by  a  complianee  by  him  with  the  rale  re- 
quiring a  statement  of  ue  material  facts  in  his 
brief. 

Appeal  from  district  oonrt.  Bads  county;  J. 
E.  Dillard,  Judge. 

Action  by  D.  H.  Caswell  against  A.  H.  Hop- 
son.  From  a  judgment  for  defendant,  plain- 
tiff appealed.  Plaintiff  moves  that  the  court 
reconsider  its  action  in  striking  out  tbe  state- 
ment ot  tBttM.  OTeiruled. 

West  &  Cochran  and  Lancastor,  Beall  & 
Gammon,  for  appellant.  F.  U.  Oui^us  and 
Templeton  ft  Harding,  tm  appellee. 

FINLET,  C  J.  At  a  former  day  of  the 
term,  on  motion  of  appellee,  this  court  entered 
an  order  striking  ont  tbe  statement  of  facts 
contained  in  the  record,  and  appelant  has 
filed  a  motion  asking  us  to  reconsider  our  ac- 
tion and  vacate  tbe  foiev.  We  have  thor- 
oughly considered  tbe  motion,  and  are  of  tbe 
opinion  that  we  sbould  adhere  to  our  former 
action.  As  this  action  invcdves  quite  an  im- 
portant matter  of  practice,  we  have  decided 
to  put  our  views  in  writing,  so  that  th^  may 
be  brought  to  tbe  attention  of  tbe  members 
of  tbe  bar  generally,  and  afford  a  fresh  ad- 
monition to  them  that  this  court  will  enforce 
tbe  roles  governing  the  preparation  of  eases 
for  submission  upon  appeal. 

The  motion  to  strike  out  the  statement  of 
facts  is  based  upon  the  proposition  that  the 


statement  of  facts  was  not  prepared  In  ac- 
cordance with  tbe  rules  which  govern  tbe 
making  np  of  statements  of  fact  Bales  72 
to  78.  Inclusive  (M  T^x.  718, 20  8.  W.  xvi.).  pre- 
scribe how  stateonenta  of  fiut  staaB  be  made 
up  on  appeiU  of  causes  to  this  court  These 
rules  are  Intended  to  secure  a  statement  of 
the  facts  proven  upon  the  trial,  as  distin- 
guished from  a  detailed  statement  of  the  tes- 
tlmoi^  introduced  on  the  trlaU  Under  wdl- 
estabUshed  principles,  conflicts  in  tbe  evi- 
dence, tbe  weight  to  be  given  tbe  testimony, 
the  credibility  of  witnesses,  and  the  prepon- 
derance of  tbe  evidence,  are  all  matters  rest- 
ing In  the  inerogatlve  of  tbe  trial  court  fuid 
are  ordinarily  concluded  by  the  verdict  and 
Judgment  of  that  court  In  view  of  these 
principles,  no  good  pun>ose  can  be  sulwerved 
by  embradng  In  the  statement  of  facts  long 
detailed  Bttitements  of  all  the  evidence  Intro- 
dnced  on  the  trial;  and  to  do  so  hardens  tbe 
record  with  useless  mattra,  unnecessarily  In* 
creases  the  cost  of  appeal,  augments  the  labor 
of  tbe  appellate  court  and  renders  difficult  a 
ciear  apprehension  of  the  Issues  Involved  up- 
on appeal  Hence  tt  will  be  seen  that  the 
purposes  to  be  subserved  by  these  rules  are 
of  grave  Importance,  and  should  therefore  be 
fairly  observed  ^by  couns^  and  tbe  courts 
sbould  not  altow  them  to  be  set  at  naught  or 
disregarded  at  wllL  We  have  said  this  much 
to  express  the  estimate  we  place  upon  these 
particular  rules,  relating  to  statements  of 
fact,  and  to  Indicate  the  reason  and  spirit 
which  will  guide  us  in  their  enforcement 

The  statement  of  fiicts  here  tn  aaestlon  Is 
a  flagrant  violation  of  the  rules.  It  contains 
102  pages,  and  consists  manifestly  of  a  de- 
tailed statement  of  all  the  evidence  Intro- 
duced on  tbe  trial,  and  abounds  In  repetitions 
of  the  testimony  of  witnesses  as  to  the  same 
matter,  as  brought  out  by  the  direct  examina- 
tion.  cross-examination,  redirect  examination, 
and,  In  some  Instances,  recross-examlnadon^ 
Had  the  rules  been  observed  In  tbe  prepara- 
tion of  the  statement,  we  hardly  think  the 
statement  would  have  covered  one-fifth  as 
many  pages  of  tbe  transcript  as  are  here  de- 
voted to  that  object.  It  is  reasonably  clear 
to  us  that  tbe  testimony  as  taken  by  a  sten- 
ographer lias  been  bodily  Incorporated  In  the 
transcript,  except  that  tbe  questions  have 
been  left  ofT.  and  the  answers  merely  adjust- 
ed to  that  change.  This  la  a  positive  violation 
of  rule  78,  which  reads  as  follows:  "Neither 
the  notes  of  a  stenographer  taken  upon  the 
trial,  nor  a  copy  thereof  made  at  length,  shall 
be  filed  as  a  statement  of  facts;  but  the  state- 
ment made  therefrom  sliall  be  condensed 
throughout.  In  accordance  with  the  spirit  of 
the  foregoing  rules  upon  this  subject"  Tbe 
statement  was  prepared  and  agreed  to  by 
counsel,  and  Is  not  a  statement  of  the  facts 
prepared  by  the  court;  and  It  cannot  there- 
fore be  truthfully  said  that  counsel  are  not 
responsible  for  the  manner  In  which  the  state- 
ment was  made  up. 

It  is  Insisted  that  app^lee's  oounsd  arci  es- 
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ttfppei  to  ol^ect  to  tbe  manner  in  yMtSi  the 
•tatemmt  waa  i«epared,  hy  reaaon  of  the  fact 
that  they  agteed  to  the  statement  Tbe  rules 
In  qnestlmi  wne  not  made  for  the  conren- 
lence  and  bmeflt  of  counsel,  trat  were  Intend- 
«d  to  f  adlltate  the  correct  and  orderlj  dis- 
patch of  business  In  the  appellate  courts. 
The  court  could  strike  out  and  disregard  such 
a  statement  of  facts  upon  Its  own  motion. 
The  doctrine  of  estoppel,  therefor^  has  no 
application.  To  strike  out  tbe  statement  of 
facts  Is  a  severe  method  of  enforch^  the 
rules  govonlng  the  preparation  of  such  state* 
ments;  hut  we  hare  been  unable  to  (all  np- 
on  any  other  effectual  way  of  enforcing  their 
dne  obserrance.  To  tax  the  costs  of  the  state- 
ment against  appellant,  or  ordw  the  printing 
«f  the  recozd,  would  not  seenn  the  object  In- 
tended by  the  rules. 

The  contention  of  appellants  counsel  that 
the  dne  ohsemince  of  rule  30  ^  Tez.  xL. 
31  S.  W.  Til.),  wblcb  requires  appellant's  brief 
ta  contatai  a  statement  of  the  materia  fticts 
proTcn  upon  the  trial,  wQl  fumhOi  reUef  to 
this  court  against  the  labor  of  going  throngh 
and  analyzing  such  a  statement  of  facts  as 
we  haTe  under  consideration,  cannot  success- 
fully be  maintained.  Rule  30  is  Intended  as 
merely  anxlUary  to  tfae  other  rules,  and  it  is 
«nly  where  the  statement  tiiereln  contera* 
plated  Is  not  objected  to  by  opposing  counsel 
that  the  appeUate  court  Is  exempted  from  the 
4nty  of  examining  the  statement  of  facts  con- 
tained In  tbe  record.  The  due  obserranee  of 
all  these  rules  was  deemed  necessary  by  our 
aupreme  court,  or  they  would  not  have  been 
prescribed  and  put  In  force  for  the  goTem- 
ment  of  Judicial  proceedings. 

There  is  no  reasonatde  ground  of  excuse 
for  the  failure  to  observe  tbe  rules  In  the 
preparation  of  tbe  statement  of  facts  In  this 
case,  and  their  Tlolatlon  Is  so  gross  that  we 
fieel  we  would  be  putting  aside  tbe  rules  our^ 
adves  were  we  to  u^diold  this  statement  of 
facts.  When  It  Is  made  to  appear  that  there 
has  been  a  bona  fide  effort  to  comply  with  tbe 
rules,  we  do  not  think  tfae  statement  of  facts 
should  be  strli^en  out;  but,  where  the  rules 
are  grossly  disregarded,  such  penalty  should 
be  pronounced.  The  motion  Is  overruled,  and 
tbe  former  order  striking  out  the  statement 
of  facts  win  be  adhered  to. 


TEXAB  BREWING  00.  T.  WALTERS. 

<Gourt  of  OiTil  Appeal!  of  Texas.    Nor.  27, 

1897.) 

CODTftACTOr  EmPLOTMEST— COSSTKDOTIOH— 8TA■^■ 

PTB  or  Frauds  —  Plkadinqs  —  Eviubscb  —  Is- 
STRCCTIOSB— MiscosorcT  OF  Cod nsel—Rr VIEW. 
1.  Plaintiff  agreed  oralljr  to  work  fbr  defend- 
ant for  a  term  of  five  years,  at  different  stipu- 
lated snmi  for  each  year;  and,  after  workmf 
more  than  a  year,  be  was  disdbarged,  after  en- 
tering on  another  year's  work.  In  an  action  for 
wages  for  the  unexpired  year,  the  oral  agree- 
ment was  excluded  from  the  evidence,  and  It  was 
shown  that  a  subsequent  agreement  was  nsade, 
by  which  the  yearly  salary  was  changed;  and  the 
managing  officer  of  defeodaot  testified  that  plain- 


tttTs  yvsr  began  December  15th,  and  that  bis 
salary  was  paid  montMy.  BrU,  that  the  faurts 
warranted  a  finding  that  the  employmeat  was 
by  the  year,  and  not  by  tbe  month. 

2.  In  an  action  on  an  oral  contract;  where  the 

Setltlon  does  not  disclose  that  tfae  coutrsct  ■  oral, 
efendant,  In  order  to  srail  Umself  of  the  stat- 
ute of  ftauda  as  a  defniae,  muat  prove  the  con- 
tract; and  hence  It  is  not  prejudicial  error  to 
allow  plalatiff  to  prove  the  cmitract 

3.  Bfnce  the  defense  of  statute  of  frauds  to  a 
pared  contract  of  employment  for  five  years  must 
be  specially  interposed,  where  Qie  petition  does 
not  show  the  contract  to  be  within  the  statate 
the  ezdusion  of  the  evidence  at  the  contract, 
on  special  objeetkn  ouder  a  oeotnU  dmial,  will 
not  defeat  reoovoy.  if  snlBcleBt  evidmce  re- 
mains to  show  an  implied  contract  by  the  year. 
Tbe  statute  must,  in  such  case,  be  ^leeially 
pleaded,  and  tbe  paea  anstaincd  br  laoef. 

4.  Where  the  InBtrnctlons  in  an  actkm  to  re- 
cover oB  an  imolled  contract  of  yearly  hiring 
are  complained  of  as  making  the  question  of  year- 
ly hiring  too  prominent,  an  objection  diould  be 
interposed  at  me  thne  the  Instractlons  were  giv- 
en. 

5.  Where  defendant  pleaded  In  reconvention 
damages  for  tfae  loss  or  certain  be«,  claimed  to 
have  been  caused  by  the  incompetence  and  neg- 
ligence of  jdaintiff,  who  was  aaiag  fbr  wngva, 
and  the  evidence  was  conftictiiig,  but  tended  to 
show  that  the  beer  lost  was  due  to  the  kind  of 
water  accessible,  rather  than  to  want  of  akiU 
or  care,  a  finding  for  plaintiff  will  be  SDStaiued. 

fi.  In  an  action  for  wages,  where  incompe- 
tency and  negligence  were  set  np  in  juadficatlaa 
of  piahitiff*a  diachazge,  and  in  support  of  a  ooun- 
terclaim,  the  jury  was  Instructed  that  If  plaintiff 
was  shown  to  have  been  Inooinpetent  or  nvU- 
gent,  and  defisndant  th«ehr  snSered  loas,  tfien 
plaintitt  would  be  UaUe  for  the  loss,  anlesa  the 
Incompetency  was  known  to  defeodaot  before  tbe 
Ion,  or  by  ordinary  diligence  cpuld  have  been  dis- 
covered. Hddt  mat  wtiether  such  iastraction 
waa  correct  or  not  was  Isuaaterial,  where  the 
jury  found  that  neither  Incompetence  nor  negli- 
gence bad  been  proved. 

7.  Where  Incompetence  to  make  bottle  l»eer 
was  set  up  in  jwtincation  of  the  discharge  oC  an 
empliV&  and  the  question  of  negligence  was  a^so 
Involved  by  evidence  of  the  employer.  It  was 
proper  not  to  confine  the  evidence  eidusively 
to  the  employe's  capacity  to  brew  and  bottle  beer. 

8.  To  prove  Incompetency  of  nlaintiff  as  a 
brewer.  In  justification  of  hJa  diacoarge,  defend- 
ant offered  expert  te8tim<»iy  as  to  the  quality  of 
beer  made,  derived  by  witness  from  other  ex- 
perts, employed  by  hfm,  but  not  shown  to  have 
made  their  Investigations  in  his  presence.  Bdd, 
that  the  evidence  was  properly  excluded. 

0.  In  an  action  by  an  employ^  against  bis  em- 
ployer for  wages,  be  has  the  right  to  plead  so  as 
to  anticipate  every  possible  phase  of  tbe  evidence, 
and  it  is  not  error  to  refuse  to  require  him  to 
e!ect  on  which  count  of  his  petition  he  will  stand. 

10.  Counsel,  in  his  argnment,  said:  "I  belong  to 
that  class  of  people  that  have  some  confidence  in 
human  nature;  that  beUeve  In  their  fellow  man: 
that  have  no  suspicion  so  great  and  so  deep  and 
so  overwhelming,  in  hii  heart,  that  he  cannot 
credit  an  honest  thought  to  his  fellow  man. 
*  *  *  I  have  confidence  in  this  jury,  that  no 
word  I  shall  say  to  them  outride  of  the  evidence 
and  law  •  *  *  shall  influence  them  Id  tho 
least.  I  have  s  eontempit  for  a  man  that  would 
be  BO  inQuenced,  and  tfae  contempt  is  overwhelm- 
ing; and  the  contempt  that  comes  from  a  man's 
heart  that  would  think  so  is  equally  overwhelm- 
ing." Held  not  sndi  improper  conduct  as  to 
warrant  s  reversal  of  the  judgment. 

Appeal  from  district  conrt,  Tarrant  connty; 
Irby  Dunfclbi,  Judge; 

Action  by  George  Walters  against  the 
Texas  Brewing  Company.  From  a  Judgment 
for  plnfutlflr,  defendant  aroeala.  AfBnoed. 
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W.  R.  Savyen.  t9t  aiM>eUaiit  Jolm  W. 
WfB7t  for  qweUee. 

STEPHENS,  J.  Anpellee  entered  the  serr- 
ice  of  appellant  company  as  brew  master 
about  the  27th  day  of  I>eceml)er,  1890  (though 
his  term  of  employment  seems  to  have  dated 
from  the  15th  day  of  December,  1890),  and 
remained  In  that  service  mitU  April  12,  ISOm, 
when  he  was  discharged;  the  letter  of  dla- 
mlssal  reading:  "Fort  Worth,  Texas,  April 
12,  ISee.  Ur.  Geo.  Walters.  City-Dear  Sir: 
HaTing  been  a  director  of  this  company  for 
the  past  two  yeais,  yon  are  doubtless  fully 
familiar  with  the  affairs,  which  reader  re- 
trenchment in  erery  direction  an  imperative 
necessity.  If  nnpleasant  results  are  to  be 
sTerted.  Acting  on  this  Une  of  general  re- 
duction of  expense,  the  directory  of  this  com- 
pany  has  decided  to  employ  but  one  brew 
master  In  the  future,  and,  at  a  meeting  held 
yesterday,  appointed  Mr.  Chas.  H.  Rtngler  to 
ffll  that  position.  You  are  therefore  notified 
that  from  and  after  May  1,  1895,  your  serr- 
Icea  will  be  no  longer  required.  Air.  Rlngler 
assumes  charge  under  date  of  to-day.  Yours, 
very  truly,  Texas  Brewing  Co.,  Zane  CettI, 
Pres."  Accepting  this  letter  as  a  discharge 
from  Its  date,  he  at  once  quit  the  service,  and. 
falling  to  find  other  employment,  recovered 
damages  for  the  rest  of  the  year,  up  to  De- 
cember lath,  at  the  late  of  $3,600  per  annum, 
which  was  shown  to  have  t>een  at  least  the 
reasonable  value  of  his  services,  as  well  as 
the  price  paid  him  for  like  services  rendered 
during  the  preceding  years.  His  chief  con- 
tention, as  at^pears  both  from  his  pleudings 
and  his  testimony  (first  admitted,  and  then 
excluded),  was  that  in  October,  1890,  he  had 
engaged  hlms^  to  appellant,  as  brew  mas- 
ter, for  a  term  of  five  years,  beginning  De- 
cember lis,  1890,  at  $3,000  for  the  first  year. 
$3,500  for  the  second.  $1,000  for  the  third, 
f4,500  for  the  fourth,  and  $5,000  for  the  fifth 
year.  Against  this  contract  the  appellant 
pleaded  the  statute  of  frauds,  and  also  ol>- 
Jected  upon  that  ground  to  the  Introduction 
of  eridoiae  to  prove  the  contract  This  ob- 
jection was  overruled,  and  the  evidence  ad- 
mitted, but  in  the  charge  the  court  Instruct- 
ed the  juty  to  entirely  exclude  the  evidence 
from  their  consideration.  From  the  evidence 
not  so  excluded,  but  one  deduction  remained. 
And  that  was  that  appellee,  when  discharged, 
bad  entered  npon  another  year's  service.  Just 
as  he  had  entered  upon  the  last  three  pre- 
ceding. It  aeems  perfectly  clear  frcHU  the 
record  ao  restricted,  and  a  finding  to  the  con- 
trary would  not  be  sustained,  that  appellee, 
though  his  salary  was  paid  In  monthly  In- 
stallments, was  engaged  In  serving  appellant 
tfj  the  year,  and  not  toy  the  month;  the  man- 
aging officer  of  the  company  testifying  that 
appellee's  yean  began  on  the  15tb  day  of 
December.  Szclnde,  then,  the  evidence  ot 
tbe  oral  contract  made  ia  October,  1800,  and 


nothing  is  left  In  the  record,  except  the  bure 
fact  of  monthly  payment,  to  even  suggest  a 
hiring  other  than  by  the  year.  It  would 
seem  to  be  unreasonable  that  a  brew  master 
would  engage  himself  tor  ao  short  a  period 
as  a  month,  the  employment  being  in  Its  na- 
ture permanent  Besides,  it  is  manifest  that 
appellee  Immigrated  to  this  state,  upon  the 
Invitation  of  the  appellant  company,  solely 
for  the  purpose  of  such  employment;  It  hav- 
ing Just  established  Its  brewery  In  Ft.  Worth. 
If,  however,  the  proof  of  the  oral  contract 
had  not  been  exdnded,  it  might  have  been 
deemed  sufficient  by  tbe  Jury  to  rebut  tbe 
Inference  otherwise  obtaining  of  a  hiring  Iqr 
tbe  year,  in  that  they  might  have  ascribed 
his  continuance  in  the  service  after  Decemt)er 
15,  1886,  to  tbe  original  employment  for  a 
period  of  five  years,  made  before  that  period 
began,  which,  It  seems,  would  have  brought 
tbe  case  within  the  statute  of  frauds.  Moody 
T.  Jones  (Tex.  CIt.  App.)  87  S.  W.  879.  How- 
ever, there  was  evidence  tending  to  show  a 
hiring  by  the  year,  notwithstanding  the  orig- 
inal contract  of  onploym^  testified  to  by  ap- 
pellee. In  that  after  the  expiration  ot  the  first 
year  a  uniform  Mlary  of  $3,600  per  year 
seems  to  luve  t>een  substituted  by  mutnal 
consent  for  the  original  contract,  from  which, 
and  other  circumstances,  it  might  be  argued 
that  the  original  contract  had  been  aban- 
doned, or  practically  Interpreted  as  a  yearly 
hiring.  For  an  instructive  discussion  of  what 
wilt  justify  an  Inference  of  a  yearly  hiring,, 
see  the  New  York  case  of  Adams  t.  Fita- 
Patrick  (N.  Y.  App.)  26  N.  E.  14A.  Be  thl» 
as  it  may.  It  seems  to  ua  that  the  oror  In  ad- 
mitting the  evidence  in  the  first  instance,  over 
the  objection  of  appellant,  was  not  to  Its 
prejudice;  but  on  the  contrary,  in  order  to- 
sustain  its  defense,  the  aiq>ellaut  should,  b» 
far  from  objecting  to  the  evidence,  have  In- 
sisted upon  its  Introduction.  Tme,  In  most 
cases,  where  tbe  petition  does  not  disclose 
that  the  contract  declared  on  comes  within 
the  statute.  It  migbt  be  sufficient  to  interpose 
the  defense  by  objecting  to  the  evidence,  and 
thus  preventing  the  plaintiff  from  making  out 
his  case.  But  the  case  at  bar,  as  already 
seen,  is  a  peculiar  one,— «o  much  bo  that  ap- 
pellant. In  order  to  avail  Itself  of  tbe  statute, 
was  under  the  necessity  both  of  pleading  and 
proving  a  contract  in  violation  of  it;  the 
pleadings  of  appellee  not  disclosing  that  the 
contract  was  oraL  Tills  defense  must  al- 
ways, in  some  form,  be  specially  Interposed; 
and  wbere,  from  the  manner  of  alleging  tbe 
cause  of  action  on  the  part  of  the  plaintltf,. 
this  cannot  be  done  by  exception  to  the  pe- 
tition, and  where,  as  In  the  case  at  luir,  the 
exclusion  of  the  evidence  on  special  objection 
under  the  general  denial  will  not  necessarily 
defeat  a  recovery,  the  evidence  remaining  l>e- 
ing  sufficient  to  show  an  Implied  conu-act  of 
hliiug  by  the  year,  tbe  only  course  left  Is, 
not  merely  to  i^ead  the  statute  specially,  as 
was  done  In  this  case,  but  also  to  sustain  ths 
plea  bgr  proof.   Wltbont  snclL.pre»f,  the  d*- 

Digitized  by  V^OOg  IC 


550 


4S  SOUTHWBffraBK  REPOBTB& 


(Tex, 


fenae  U  not  made  out.  No  error  Is  assigned 
to  the  charge  (second  paragraph)  excluding 
the  evidence,  and  that  action  la  not  before  ns 
for  rerlslon. 

The  fourth,  fifth,  and  sixth  paragraphs  of 
the  court's  charge  are  complained  of,  aa  mak- 
ing too  prominent,  by  repetition,  the  question 
of  a  yearly  hiring;  but.  as  already  seen,  w  & 
finding  of  a  monthly  hiring  would  not  have 
been  sustained,  and  that  of  a  yearly  hiring 
was  the  only  legitimate  deduf:tlon  from  the 
record  as  It  stood  with  the  evidence  of  the 
original  oral  contract  excluded,  the  objection 
urged  to  these  paragraphs  of  the  charge 
would  not  require  the  Judgment  to  be  re- 
versed. However,  It  seems  that  tue  court 
undertook  to  submit  in  these  charges  the  the- 
ory, flist,  of  an  express  contract  entered  Into 
December  19,  1895,  and  also  of  an  Implied 
contract  of  a  hiring  for  the  year,  and  this 
seems  to  have  led  to  the  repetition  of  which 
complaint  is  made.  If  objection  had  been 
made  to  the  charge  that  there  was  no  evi- 
dence Justifying  the  submission  of  the  the- 
ory of  an  express  contract.  It  might  have 
been  a  serious  one,  but  no  such  objection  is 
presented.  Disposing  of  the  one  urged,  we 
And  no  revenritde  eiror  In  the  cbai^  com- 
plained of. 

The  main  defense  Interposed  to  the  merits 
was  that  of  appellee's  Incompetency  as  a 
brewer  of  Iwttle  beer,  together  with  his  neg- 
ligence, upon  which  gronnd  appellant  under- 
took to  Justify  its  discharge  of  him,  denying 
at  the  same  time  that  It  had  discharged  him. 
Appellant  company  also  pleaded  In  recon- 
vention for  damages  for  the  loss  from  time 
to  time  of  a  large  quantity  of  bottle  beer, 
running  through  the  four  or  five  years  in 
question;  claiming  that,  through  said  Incom- 
petency and  negligence,  this  Ides  had  been 
sustained.  The  evidence  upon  this  Issue  of 
fact,  whether  relied  on  under  the  one  plea  or 
the  other  was  conflicting;  but  the  finding 
thereon  In  favor  of  appellee  Is  sustained,— 
that  supporting  the  verdict  tending  to  show 
that  the  bad  beer  was  dne  to  the  kind  of  wa- 
ter accessible,  rather  than  to  want  of  skill 
or  care  on  the  part  of  appellee.  Error  is 
assigned  to  the  dghth  paragraph  of  the 
charge,  submitting  this  Issue,  which  reads: 
"If  you  believe  from  the  evidence  that  plain- 
tiff was  not  reasonably  well  qualified  and 
competent  to  perform  the  duties  of  brew 
master  for  the  defendant,  In  the  manufnc- 
turlng  and  caring  for  bottle  beer,  or  that  he 
was  negligent  In  manufacturing  and  caring 
for  such  bottle  beer  made  by  him  for  defend- 
ant, and  that  by  reason  of  such  Incompe- 
tency or  negligence,  If  any,  of  plaintiff,  cer- 
tain bottle  beer  was  lost  to  defendant,  then 
you  will  find  for  defendant,  against  plaintiff, 
on  its  counterclaim  set  out  In  Its  answer, 
the  reasonable  value  of  such  beer  so  lost,  If 
any,  as  Is  set  out  In  said  counterclaim;  said 
value  to  be  measured  by  the  original  cost 
stild  bottle  beer  so  lost  when  ready  for 
ment,  with  Intereit  thereon  from  the 


date  of  said  loss  to  the  present  time  at  tbe^ 
rate  of  six  per  cent,  per  annum:  providetl. 
however,  that  if  you  believe  from  the  eTi- 
dence  that  said  hicompetency  of  plaintiff 
which  caused  said  loss,  if  you  believe  It  was 
auch  cause,  was  known  to  defendant  before 
said  beer  was  lost,  or  that  by  the  use  of  or- 
dinary diligence  on  the  part  of  defendant  it 
could  have  known  of  such  incompetency  be- 
fore said  loss,  then  you  will  find  against  tbe 
defendant  as  to  the  beer  so  lost.  The  bur- 
den Is  upon  the  defendant  to  prove  such  In- 
competency or  negligence  of  plalntlfT.  anil 
the  loss  of  the  bc^  thereby,  as  alleged  In  Its 
counterclaim,  and  the  value  of  same,  by  a 
preponderance  of  the  evidence;  and,  unless 
It  has  done  so,  you  will  find  for  the  plalntlfT 
aa  to  the  same."  The  objection  to  this 
charge  Is  thus  stated  in  the  assignment  (tbe 
fifth):  "Because  the  said  charge  does  not 
instruct  the  jury  that  the  defendant  mast 
have  known,  or  by  use  of  reasonable  dili- 
gence must  have  known,  of  the  incompe- 
tency and  negligence  of  plaintiff  a  sufficient 
length  of  time  prior  to  said  loss  to  have 
prevented  the  same,  and  because  the  court 
conflned.  by  Its  said  charge,  the  Jury  to  sucti 
a  time  that.  If  defendant  had  known  of  said 
incompetency  and  negligence  of  plaintiff,  that 
It  would  have  been  at  such  time  that  it 
would  or  might  have  been  Impossible  for  de- 
fendant to  have  prevented  said  loss,  or  at 
least  a  part  thereof."  As  the  Jury,  In  deter- 
mining the  main  Issue  of  Incompetency  and 
negligence  alleged  In  Justification  of  appel- 
lee's discharge,  must  have  found  that  nei- 
ther Incompetency  nor  negligence  had  been 
proven,  a  contrary  finding  upon  the  recon- 
vention for  damages.  Involving  in  another 
form  the  same  Issue  of  fact,  could  not  be 
sustained.  It  mattera  not,  then,  whether  the 
proviso  In  the  above-quoted  charge,  to 
which  the  objection  quoted  In  the  assign- 
ment was  evidently  intended  to  apply,  em- 
bodied a  correct  proposition  or  not.  But  If 
the  Issue  of  Incompetency,  excluding  that  of 
negligence,  was  the  only  Issue  thus  deter- 
mined under  the  plea  of  Justification,  the 
proviso  In  question  would  still  l)e  harmless: 
for  it  will  be  noted  that  It  does  not,  in  terms, 
apply  to  any  loas  claimed  on  account  of  ai>- 
pellee's  negligence,  but  only  to  that  arising 
from  Incompetency,  which  was  undoubtedly 
a  conspicuous  feature  of  the  main  defense, 
and  covered  by  the  verdict  The  question  of 
condonation  urged  by  appellee  in  reply  to 
this  assignment  was  not  submitted  to  the 
jury,  and  we  do  not  consider  It. 

Appellant  objected  to  much  evidence  ad- 
mitted to  show  appellee's  competency  and 
experience  as  a  brew  master,  because  it  was 
not  confined  exclusively  to  his  capacity  to 
brew  bottle  beer;  but  the  issue  of  negli- 
gence was  also  involved,  and  the  evidence 
took  a  wide  range,— appellant  first  offering 
testimony  tending  to  show  that  appellee  had  * 
Xteea  discharged,  on  account  of  negligence, 
the  Gerke  Brewing  Oompany,  at  Clncln- 
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natlt  and  that  the  plant  at  Pt  Worth,  while 
In  appellee's  charge,  was  fonnd,  on  bm>eo* 
tfon,  to  be  in  bad  or  andean  condition,  etc 
Max  Henlos  testified  for  appellant.  1^  dep- 
osition, as  an  expert  brewer,  and  was  per- 
mitted to  give  the  resnlt  of  hla  own  prelimi- 
naiy  examination  of  various  samples  of  bot- 
tle beer  made  at  the  Ft  Wcwth  brewery  while 
appellee  was  brew  master;  but,  over  the 
objection  of  appellant,  so  much  of  his  dep- 
osition was  excluded  as  undertook  to  state 
the  detail  examinations  of  mlcroscoplsts  and 
chemists,  made  at  his  Instance,  bat  not 
shown  to  have  been  made  In  his  presence. 
The  court  declined  to  permit  appellant's  wlt- 
uess  Bobmrlch,  tbongh  an  expert,  to  state, 
from  his  iuTestlgatlon  at  appellant's  brew- 
ery, that.  In  his  opinion,  appellee  was  ab- 
solutely Incompetent  as  a  brewer  of  export 
bottle  beex.  As  authority  for  tiUs  ruling,  ap* 
pellee  cites  the  following  Missouri  case: 
Boettger  t.  Iron  Co.  (Mo.  Sup.)  38  S.  W.  298, 
which  seems  to  be  In  point.  All  these  rul- 
ings, as  well  as  others  not  necessary  to  no- 
tice, upon  the  admission  and  exclusion  of  evi- 
dence, we  approve. 

There  was  no  error  in  the  court's  refusal  to 
grant  appellant's  motion  to  require  appellee 
to  elect  upon  which  count  of  his  petition  he 
would  rely.  He  bad  the  right  to  so  plead 
as  to  anticipate  every  possible  phase  of  the 
evidence.  Nor  do  we  find  merit  In  any  of 
the  exceptions  to  the  petition.  However,  as 
recovery  was  had  under  the  count  upon  the 
implied  contract  of  yearly  hiring,  we  need 
not  pass  upon  exceptions  addressed  to  other 
portions  of  the  petition. 

Appellant  complains  not  a  little  at  the  mis- 
behavior of  appellee's  attorney  in  the  course 
of  the  trial  below.  In  that  while  the  evidence 
was  being  Introdnced  he  persisted  In  tb- 
peatlng  objectionable  questions,  and  In  in- 
jecting several  little  speeches,  of  which  the 
following  may  serve  as  a  sample:  "I  be- 
long to  tjuit  class  of  people,  If  your  h<Hior 
please,  that  have  some  conddence  in  human 
nature;  that  believe  in  their  fellow  man; 
that  have  no  suspicion  so  great  and  so  deep 
and  so  overwhelming,  In  his  heart,  that  he 
cannot  credit  an  honest  thought  to  his  fel- 
low man.  I  have  confidence  In  my  fellow 
men,  and  I  have  confidence  In  this  Jury,  that 
no  word  I  shall  say  to  them  outside  of  the 
evidence  and  law  that  I  shall  read,  outside 
of  that  that  falls  from  this  court,  shall  In- 
fluence them  in  the  least  particle.  I  have 
a  contempt  for  a  man  that  would  be  so  in- 
fluenced, and  the  contempt  Is  overwhelming; 
and  the  contempt  that  comes  from  a  man's 
heart  that  would  think  so  Is  equally  over- 
whelming." We  are  very  far  from  approv- 
ing such  a  method  of  advocacy,  but  assum- 
ing, as  we  must,  that  the  jnry  was  com- 
posed of  men  of  ordinary  Intelligence  and 
self-esteem,  we  hardly  think  the  conduct, 
and  particularly  the  speeches,  complained 
af.  could  have  had  any  appreciable  weight 
with  the  jnry,  nalesa,  poMlMy*  botb  tbe  at- 


torn^ so  acting  and  his  cause  were  thereby 
prejudiced.  The  misbehavior  of  an  attorney 
In  the  court  house,  though  designed  to  ben- 
efit his  client,  does  not  always  have  that  ef- 
fect, but  frequently  the  attempt  to  gain  an 
nndue  advantage  hurts,  rather  than  helps. 
At  all  events,  the  matters  complained  of  in 
this  case  do  not,  In  our  opinion,  warnut  a 
reversal  of  the  judgment. 

These  conclusions  sufficiently  cover,  we 
think,  the  complaints  made  by  appellant's 
assignments  of  error,  numbering  more  than 
60,  all  of  which,  though  not  discussed  seri- 
atim, have  been  carefully  read  and  consid- 
ered In  consultation.  It  follows  that  the  jodf- 
ment  must  be  affirmed. 


TEXAS  &  N.  O.  B.  CO.  T.  8YFAN.1 

(Ooort  of  avU  Appeals  ot  Texas.    Nor.  4, 
1897.) 

Baileoads— FRieHTBKiira  Uosssa— Iir- 

BTHOCTIORS— COilTSlBOTORT  NsSUaBKOB. 

1.  Where  plaintiff,  by  an  amended  petition. 
Improperly  pleaded  a  oew  cause  of  action  for  in- 
juries resufting  from  the  operation  of  a  railroad 
too  near  a  road,  it  was  proper  to  refuse  to  charge 
the  jury  to  disregard  all  evidence  on  aneh  new 
cause  of  action,  where  the  evidence  to  anpport  it 
was  the  same  as  that  to  support  the  original 
cause,  and  the  court  charged  that  no  recovery 
conid  be  had,  unless  it  was  proved  that  tbe  em- 
ployes frightened  plaintiff's  horse  by  allowing 
steam  to  escape,  as  alleged  in  the  onginal  peti- 
tion. 

2.  Steam  emitted  from  an  engine  that  bad  ap- . 
proached  behind  plaintiff,  who  was  driving  near 
the  track,  stmcK  plaintiff's  horse,  and  it  ran 
away,  injuring  plaintiff.  Plaintiff  testified  that 
"when  he  beard  the  engine,  he  looked  back,  and 
aaw  a  person  looking  out  of  Ae  cab  window, 
laoghing  at  him.  Poar  switchmen,  who  were 
on  the  engine,  testified  that  they  aaw  plaintiff  or 
his  horae  and  bug^,  but  the  engineer  and  fireman 
denied  seeing  plamtifl,  or  of  luiving  any  knowl- 
edge ot  his  accident.  Udd  to  jnatiiv  a  finding 
that  the  engineer  or  fireman  were  guilty  of  ne^ 
gmce. 

5.  Plaintiff,  49  yeara  of  age,  was  Injured  in  bis 
face  and  arm,  but  not  serionsly,  and  his  leg  was 
broken.  He  was  confined  to  his  bed  six  weeks, 
and  lost  five  months'  time,  wiien  he  went  to  work 
as  cabinet  maker,  with  wages  of  $20  per  week, 
which  he  was  earning  before  the  injury.  His 
leg  Is  shortened  three-fourths  of  so  inch.  Held, 
that  $6,661  was  excessive,  bnt  $8,600  was  aUow- 
ed. 

4.  A  charge  on  negligence  should  not  select  cer- 
tain of  the  facta  bearing  upon  the  question,  and 
impress  th«u  on  the  jury  as  entitled  to  apecial 
weight. 

G.  Tlie  fact  that  i^intiff  Improvidently  drove 
hla  horse  in  a  private  lane  near  a  railroad  track, 
while  an  engine  was  apt«oadiing,  does  not  pre- 
vent recoveiTi  where  the  horse  was  frightened 
bv  the  intennonal  throwing  of  steam  the  en- 
gineer. 

6.  Where  tibe  coort  chamd  that,  before  ren- 
dering a  verdict  for  idalntiff,  the  Jnry  must  find 
that  bis  horse  was  frightened  at  the  escape  of 
steam,  and  the  qaestlon  was  simply  one  as  to  the 
credibility  of  wttnesaes,  It  was  not  necessary  to 
charge  that  the  burden  was  on  plaintiff  to  prove 
such  fact. 

7.  Evidence  that  there  were  no  obstructiona 
between  sn  approaching  engine  and  idaintlff  was 


1  Writ  of  error  granted  1^  snprane  court. 
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admiMible  to  ihow  that  the  engineer  and  Aiemu 
saw  him  before  eteum  was  emitted  from  the  en- 
gine. 

Appeal  fi-om  district  court,  HarrlB  coun- 
ty; S.  H.  Brajshear,  Judge. 

Action  by  Charles  G.  Syfan  against  the 
Texas  &  Mew  Orleans  Railroad  Oompany. 
From  a  Judgment  for  plalntiC,  defendant  ap- 
peala.  Modified. 

Baker,  Botts,  Baker  ft  Lorett,  for  appel- 
lant W.  C.  Oliver  and  Bcbwander  ft  Bnf- 
flngton,  for  appellee. 

WILLIAMS,  J.  Appellee  recovered  a  ver- 
dict and  Judgment  below  against  appellant 
for  16,561,  as  damages  for  personal  Injuries 
caused  hj  defendant's  servants.  By  his 
original  petition,  filed  September  7,  18»3,  ap- 
pellant alleged  the  date  of  bis  injuries  to 
have  been  March  9,  1805,  and  alleged  tbe 
wrong  of  defendant's  servants  to  bave  con- 
sisted in  the  running  of  an  engine  up  behind 
and  opposite  the  horse  hitched  to  the  buggr 
in  nliich  he  was  riding  along  a  public  road 
which  ran  parallel  with  a  spnr  track  of  de- 
fendant, and  between  It  and  a  fence,  and  the 
intentional  and  negligent  throwing  of  steam 
upon  the  horse,  thereby  frightening  and 
causing  It  to  run  away,  and  throw  plaintifF 
out  of  his  buggy,  and  Inflict  tbe  Injuries  com- 
plained of.  By  an  amended  petition,  filed 
June  13,  1896,  the  same  cause  of  action  was 
set  up,  but  additional  allegations  were  made, 
explaining  the  tituatlon  of  the  road,  fence, 
and  spur  track  in  their  relation  to  each  oth- 
er, and  charging  that  the  defendant  had  con- 
structed its  spur  track  so  close  to  the  pub- 
lic road  as  to  make  it  negligent  for  it  to 
operate  Its  engine  over  such  track  while  per- 
sons were  traveling  along  the  road.  It  is 
also  charged  that  tbe  engineer  and  fireman 
were  guilty  of  negligence  in  not  slowing  up 
or  stopping  the  engine  for  a  short  time,  to 
allow  plaintiff  to  pass  out  of  tbe  narrow 
lane  in  which  he  was  traveling,  which,  be 
alleged,  he  could  have  done  by  going  30  feet 
beyond  the  point  where  he  was  overtaken. 
The  defendant  filed  special  exceptions  to  the 
new  allegations  of  negligence  as  setting  np 
a  new  cause  of  action  barred  by  limitation, 
but  the  exceptions  were  not  urged.  Defend- 
ant also  pleaded  the  statute  of  limitations 
against  the  cause  of  action  set  up  for  tbe 
first  time  by  the  amendment 

The  original  petition  stated  as  the  only 
cause  of  action  the  wrongful  manner  of  op- 
erating tbe  engine.  In  so  far  as  the  amend- 
ment based  the  action  upon  negligence  of 
the  engineer  and  fireman  in  the  running  of 
tbe  engine.  It  simply  elaborated  the  all^a- 
tlons  of  the  original  petition,  and  did  not  set 
up  a  distinct  cause  of  action.  Thus  the 
charge  that  tbe  employes  were  guilty  of  neg* 
ligence  in  not  slowing  np  or  stopping  the  en- 
gine after  seeing  plaintiff  simply  stated  an 
additional  fact  germane  to  the  cause  of  ac- 
tion originally  aasartsd;  tbat  is,  DegUgence 


In  operating  the  engine.  Bat,  If  tbe  auc- 
tions showed  any  cause  of  action  growing 
out  of  the  noere  construction  and  use  of  tbe 
track  so  near  the  road,  it  was  an  entirdy 
new  one.  It  did  not  dejiend  upon  tbe  man- 
ner of  running  tbe  engine  by  those  in  con- 
trol of  it,  but  rested  upon  an  alleged  negli- 
gence of  d^endant  in  so  eonstmctiag  Us 
road,  and  using  It  while  persons  were  travel- 
ing the  public  road.  This  negligence,  if  uv 
was  shown,  consisted  In  so  using  the  spur 
track  at  all.  The  only  way.  -bowever.  In 
which  this  question  was  raised  In  the  lower 
court  or  on  the  appeal  is  by  requested  in- 
structions directing  tbe  Jury  to  disr^ard  all 
evidence  tending  to  establish  tbe  new  cause 
of  action.  No  objection  was  made  lo  any 
of  tbe  evidence,  and  the  portions  of  It  wbich 
were  designed  or  tended  to  prove  sncb  cause 
of  action  were  not  and  are  not  pointed  out 
So  far  as  we  bave  been  able  to  see,  all  of  tbe 
testimony  which  could  be  held  pertinent  to 
this  issue  was  equally  pertinent  to  tliat  made 
in  tbe  original  petition.  Tbe  cbarge  of  tbe 
court  very  plainly  and  nnmlstakably  made 
plaintiff's  right  to  recover  depend  on  proof 
tbat  the  engineer  and  fireman  saw  plain- 
tiff, and  that  they  threw  tbe  steam  upon  bim 
with  Intention  to  frighten  bis  horse,  or  when 
they  knew,  or  had  reason  to  believe,  tbat 
tbe  noise  would  frighten  the  horse,  and  prob- 
ably cause  tbe  Injnrles.  The  special  In- 
structions were  unnecessary,  and  migtat  very 
well  bave  confused  tbe  Jury  In  applying  tbe 
evidence  to  the  Issue  submitted  by  the  court 
Appellant  was  not  prejudiced  by  tbelr  re- 
fusal. Besides  tbe  plea  of  limitation,  de- 
fendant also  answered  by  general  denial  and 
special  plea  that  plaintiff  was  guilty  of  con- 
tributory n^llgence— First,  in  driving  along 
a  narrow  lane  so  close  to  tbe  track,  when  he 
knew  of  the  operations  of  engines  and  trains 
over  it;  second,  in  so  driving  while  Intoxicat- 
ed; third,  In  beating  and  Jerking  bla  horse 
after  It  shied  from  the  engine;  fourth,  as- 
sumptlott  of  risk  by  driving  along  tbe  lane, 
knowing  the  conditions  existing. 

The  plaintiff  Introduced  evidence  teDdlng 
to  establlsb  bis  case  as  alleged  In  bl«  orig- 
inal petition,  except  tbat  tbe  evidence  shows 
that  the  roadway  was  a  private  one.  The 
situation  where  tbe  casualty  occurred  was 
proved  to  be  as  alleged,  and  plaintiff  and  an- 
other witness  testified  to  the  occurrence  sob 
stantially  as  It  was  alleged.  On  most  ma- 
terial points  there  was  a  conflict  oC  erUS^atx, 
—that  of  plaintiff  tending  to  show  tbat  steam 
was  thrown  on  his  horse,  as  at  first  alleged, 
and  that  this,  alone,  caused  tbe  horse  to  run. 
and  throw  irialntifl  from  his  boggy;  while 
tbat  of  defendant  tends  to  show  that  idaln- 
tiff  passed  the  narrow  lane  In  safety,  azid 
that,  bis  hofse  b^ng  restive,  he  caused  it  to 
run  hy  whipping  and  jerking  it  Upon  all  of 
these  points  the  evidence  was  sufficient  to 
sustain  tbe  verdict  of  tbe  Jary,  adoptinfc 
plaintiff's  version.  Tba  main  oontentkHi  upon 
the  tacts  Is  that  tbe  avldeaes  does  net  show 
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tbftt  tba  oiglneer  or  fireman  Baw  plaintiff, 
or  knew  of  tala  presence,  as  the  charge  of  the 
court  required.  The  plaintiff  testified  that, 
bearlnc  the  noise  of  the  engine  behind  him, 
he  looked  back,  and  saw  It  approacbinff,  and 
that  a  man  was  seated  at  the  left  side  ot  the 
cab  of  Che  enfine,  looking  out  of  the  window 
at  jdaiatlff,  and  laughing  at  him.  Be  saw 
DO  one  else  on  the  engine,  and  did  not  know 
that  the  person  was  the  engineer  or  fireman, 
or  that  he  caused  the  engine  to  throw  off 
the  steam.  He  and  other  witnesses  testified 
that  for  a  considerable  distance  before  the 
engine  reached  the  place  la  question  the 
ground  was  level,  and  the  view  from  the 
engine  unobstroeted.  lUalntiff  was  travelliig 
Id  the  same  direction  pnrsoed  by  the  engine, 
and  was  all  the  time  near  the  track,  and 
gradually  getting  nearer  to  It  as  the  space 
between  It  and  the  fence  became  narrower. 
Three  persons  on  the  other  side  of  the  track 
saw  plaintiff.  On  the  engine,  t>esldes  the 
engineer  and  fllreman,  were  the  switching 
crew  of  four  men.  All  of  these  were  pro- 
doced  by  defendant,  and  all  admitted  seeing 
either  plaintiff  or  hie  horse  and  buggy  on  the 
occasion,  bat  testified  that  he  had  passed  the 
laae  before  the  horse  ran  or  he  was  thrown 
out,  and  that  bis  misfortunes  resulted  from 
other  canses  than  that  assigned  by  him.  If 
tlie  testimony  of  plaintiff  and  some  of  the 
witaessea  be  tme,  that  of  these  witnesses 
was  not.  The  only  persons  who  are  shown 
to  hare  been  near,  either  on  the  engine  or 
ott  of  It,  who  claim  that  they  did  not  see 
plaintiff,  and  knew  nothing  of  the  occurrence, 
are  the  en^eer  and  fireman.  We  will  state 
their  evidence  as  It  Is  given  by  appellant 
The  engineer  testified  as  follows:    "I  have 

00  recollection  of  seeing  Mr.  Syfan,  or  any 
other  man,  injured  by  a  runaway  down  by 
the  new  press.  *  *  *  If  my  engine  frlght- 
eoed  Hr.  Syfan's  horse,  and  made  It  run 
away,  on  March  9,  1885,  down  in  the  vicin- 
ity of  the  new  press,  I  know  nothing  about 
i;.  I  saw  no  runaway  down  there  that  day, 
aod  knew  nothing  about  it  until  they  wanted 
u>  subpoena  me  in  this  case."  The  fireman 
ttstified  as  follows:  "On  the  0th  day  of 
Uarcb.  1895,  I  was  switch  fireman.  Kreft 
vas  engineer.  The  number  of  our  engine 
vas  505.  *  *  *  Do  not  remember  of  any 
time,  on  said  date,  of  operating  an  engine 
down  near  the  new  press,  and  causing  a 
horse  to  run  away.  If  I  bad  seen  anything 
of  that  kind,  I  would  have  remembered  it. 

1  am  positive  I  saw  nothing  of  it.  Don't 
rKuember  anything  of  It.'*  We  are  thus  min- 
ute In  stating  the  evidence  on  this  point 
because  it  is  strongly  urged  that  the  jury 
w«re  not  Jiutified  in  finding,  in  opposition  to 
the  testimony  of  these  witnesses,  that  they 
Mw  idalntiff  before  the  steam  was  allowed 
to  escape.  We  think  it  is  true  that  juries 
cannot  arbitrarily,  and  without  reason  In  the 
evidence,  either  circumstantial  or  direct,  to 
vanant  them  In  doing  so,  disr^rd  the  pos- 
ltir«      tIrvTffr  of  nolnvMched  wltnesMi. 


But  when  there  la  chrcunutantlal  erldmoe 
sufficient  to  Justify  the  inference  of  the  fact 
sought  to  be  disproved  by  the  witnesses,  es- 
pecially If  there  are  circumstances  throwing 
doubt  upon  their  statements,  the  question  of 
their  credibility  is  a  proper  subject  for  the 
determination  of  the  Jury.  Such,  we  thhilc. 
was  the  case  here.  It  la  not  suggested  that 
there  was  anything  to  distract  the  attenUon 
of  this  engineer  and  fireman  from  looking 
ahead  along  the  track,  as  they  are  expected 
to  do.  Xiet  it  be  conceded  that  the  law  char- 
ged them  with  no  duty  to  look  out  tor  per- 
sons situated  as  was  plaintiff.  It  was  their 
duty  to  keep  such  lookout  along  the  track  as 
their  other  duties  permitted.  If  they  did  so, 
as  it  may  be  presumed  they  did,  the  Jury 
might  well  have  found  that  plaintiff  was  in 
their  range  of  vision,  and  that  so  prominent 
on  object  as  a  horse  and  buggy,  moving  so 
nearly  in  front  of  them,  as  were  these,  must 
have  been  seen  by  them.  If  jilalntiff's  evi- 
dence is  true.  It  is  proven  that  one  person 
on  the  engine  did  see  blm  before  he  was 
overtaken,  and  that  person  occupied  a  station 
where  one  of  those  employds  might  have 
been  looked  for.  If  defendant's  witnesses 
all  speak  truly,  none  of  them  saw  plain- 
tiff at  the  time  spoken  of  by  him.  If  the 
engineer  and  fireman,  in  effect,  deny  that 
either  of  them  was  the  person  described  by 
plaintiff,  the  switchmen  make  a  like  denial 
as  to  themselves.  Here  Is  a  confilct  whlcb 
the  Jury  had  to  resolve.  If  one  of  the  em- 
ployes was  lookbig  and  laughing  at  plain- 
tiff, which  one  was  the  Jury  to  find  It  wss? 
If  they  found  that  plaintiff  testified  truly, 
they  mnst  have  found  that  one,  at  least,  of 
those  on  the  engine  did  not  The  engineer 
and  fireman  were  the  ones  whose  special 
duty  it  was  to  keep  a  lookout  ahead,  and  who 
would,  therefore,  more  probably  be  doing  so 
than  the  others.  The  fact  that  a  boi-se  was 
frightened  so  near  the  track,  ran  away, 
threw  out  and  disabled  Its  owner,  all  in  full 
view,  and  that  every  one  else  atwut  the  en- 
gine saw  something  of  it  makes  It  somewhat 
remarkable  that  these  two  witnesses  saw 
and  heard  and  knew  nothing  whatever  about 
the  occurrence. 

In  considering  all  of  th^e  circumstances  and 
resolving  conflicts  In  evidence,  and  determin- 
ing the  credibility  of  witnesses,  we  cannot 
bold  that  the  Jury  could  not  properly  find 
that  the  engineer  or  fireman  saw  plaintiff 
before  the  steam  was  allowed  to  escape. 
The  Jury  was  likewise  warranted  In  finding 
that  plaintiff  was  not  guilty  of  negligence  In 
driving  his  horse  along  the  road,  or  in  bis 
manner  of  driving.  We  conclude,  therefore, 
as  the  Jury  under  the  charge  must  have 
found,  that  the  engineer  or  fireman  was 
guilty  of  negligence,  as  found  by  the  Jury,  lu 
unnecessarily  tturowing  the  steam  upon  plain- 
tiff's horse,  after  they  saw  him,  and  had 
good  reason  to  know  that  tills  would  fright- 
en the  horse,  and  that  the  injury  which  fol- 
lowed was  a  proximate  consequence  which 
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^fendanf I  serruitt  could  reasonably  have 
■foreseen.  After  carefolly  eonsiOertuK  the 
e^dence  as  to  the  character  of  the  Injuries, 
we  aie^  however,  of  the  opinion  that  the 
amonnt  of  damages  allowed  was  too  mndi, 
.and  that  the  sum  {ft  f3,B00  Is  aa  large  a  sum 
as  the  evidence  will  warrant  Plaintiff, 
when  hnrt,  was  49  years  and  6  months  of 
age.  His  face  was  skinned,  and  bis  arm 
hurt,  but  not  Berlotisly.  The  bone  of  the  up- 
per part  of  the  right  thigh  was  broken.  He 
was  confined  to  his  bed  six  weeks,  and  lost 
five  months'  time  in  all,  after  which  he  went 
-badt  to  work  at  the  same  wages  he  was 
-earning  before  he  was  hnrt,  $20  per  week, 
and  has  continued  In  the  same  employment 
,at  same  wages.  While  in  bed,  two  bed  sores 
-formed  on  his  back,  and  from  these  and  his 
broken  limb  be  suffered  great  pain,  and  still 
•afters  when  the  weather  changes.  His 
trade  was  that  of  cabinet  maker,  and  he 
.cannot  climb  a  ladder  as  well  as  be  did  be- 
fore, and  cannot  lift  any  great  weight  His 
right  leg  Is  shortened  tbree-fonrtbs  of  an 
Inch,  but  is  otherwise  perfectly  healed.  His 
.doctor's  and  drug  bills  amounted  to  1111.60. 
This  Is  his  own  statement  of  bis  Injuries,  but 
his  doctor  hardly  sustains  him  in  some  re- 
spects. 

Oondnslons  of  Law. 

L  That  the  court  did  not  err  In  submitting 
■tiie  case  to  the  Jury,  and  In  refusing  to  di- 
rect a  verdict  for  the  defendant 

2.  That  the  court  did  not  err  in  refusing  to 
^re  the  sixth  spedal  charge.  It  was  argu- 
mentatlTe,  and  misleading.  In  that,  In  sub- 
mitting the  question  whether  or  not  the  plain- 
tiff was  guilty  of  negligence  in  traveling  the 
road,  It  called  especial  attention  to  the  facts 
-that  It  was  a  private,  and  not  a  public,  road, 
and  that  plaintiff  welt  knew  that  engines 
and  trains  were  constantly  passing  and  re- 
passing. The  court  may  submit  to  the  jury 
whether  or  not  the  conduct  of  the  party  al- 
leged to  have  been  negligent  occurred,  and 
whether  it  constituted  negligence,  and  should 
particularize  the  act  or  omission  relied  on  as 
constituting  negligence;  but  cannot  select 
'Certain  of  the  facts  bearing  upon  the  ques- 
tion, and  Impress  them  upon  the  Jury  as  enti- 
tled to  especial  wei^t  But  the  charge  was 
-not  correct  in  law.  If  the  employes  saw 
plaintiff,  and  Intentionally  threw  steam  upon 
his  horse,  the  fact  that  plaintiff  bad  acted 
imprudently  In  going  there  would  not  prevent 
him  from  recovering,  for  the  reason  that  the 
Intentlona],  Intervening  act  would  be  the 
proximate  cause.  The  court  gave  general 
and  correct  Instructions  on  contributory  neg- 
ligence, and  the  proposition  that  the  request- 
ed charge,  though  Incorrect,  was  sufficient  to 
call  the  court's  attention  to  the  subject,  is 
Inapplicable.  Of  the  refusal  of  the  first  spe- 
cial charge  upon  the  burden  of  proof  it  may 
be  said  that  by  charge  No.  3,  which  was 
given,  tlie  burden  was  placed  upon  plaintiff 
*o  prove  every  tect  mentioned  In  charge  No. 


1  except  the  ftrst,— "that  the  botMwa*  fright- 
ened at  the  escape  of  steam,  and  that  pl&in- 
tiff  was  injured  In  consequence  «f  aold 
fright"  That  fftct  the  court  bad  required 
the  Jury  to  find,  before  ttiey  could  lendo' m. 
verdict  tor  plalntUT,  but  had  not  Isslnieted 
that  the  burden  was  on  ^alntlff  to  ^wve  ft. 
The  court  is  not  alwi^  required  to  ch&rge 
on  the  burden  of  proof.  The  propriety  of 
doing  80  depends  on  the  state  of  the  evidence. 
Here  there  was  conflicting  evidence  as  to  the 
fact  in  question,  and,  If  the  Jury  believed 
plaintiff's  witnesses,  the  plaintiff  had  dis- 
charged his  burden.  The  question  was  one 
as  to  the  credlblli^  of  witnesses,  ehnply.  and 
as  to  that  the  court  instructed.  Railway 
Co.  T.  Gelger,  79  Tex.  18,  IB  a  W.  214. 

Considering  all  the  charges  togetbo:,  we 
think  it  clear  that  no  Injury  was  done  i^ipd- 
lant  by  the  refusal  of  the  first  special  charge. 
The  charges  given.  In  effect  embraced  all  of 
the  propositions  contained  in  special  charge 
No.  11.  There  is  nothing  more  In  the  re- 
quested instruction  upon  the  subject  of  prox- 
imate cause  than  Is  found  in  the  charges 
given.  This  requested  charge  Is  somewhat 
confused  and  contradictory  In  Its  different 
parts,  in  that  In  one  sentence  it  seems  to  Im- 
pose on  idalntlff  the  burden  of  showing  that 
defendant's  employes  Intentionally  frightened 
the  horse,  while  in  other  parts  It  admits  the 
right  of  recovery  If  such  emidoy^a  caused 
the  noise,  having  reason  to  believe  it  would 
frighten  the  horse.  Taken  all  together,  it 
may  be  sufficient  as  It  was  so  held  in  Har- 
gls  V.  Railway  Co.,  75  Tex.  20,  21.  12  S.  W. 
953,  but  the  Instructions  given  were  free  from 
the  objection,  and  were  sufficient  upon  the 
points  embraced  In  the  special  Instruction. 
The  evidence  of  Syfan,  Athlete,  and  Ed- 
mondson  that  there  were  no  obstructions  be- 
tween the  point  from  which  the  engine  start- 
ed and  that  where  it  overtook  appellee,  was 
admissible  upon  the  Issne  as  to  whethn  or 
not  the  engineer  and  fireman  saw  appellee 
before  the  steam  was  emitted  from  the  en- 
gine. If  appellee  will  remit  the  sum  of 
$2,001  of  the  judgment  recovered,  judgment 
for  $3,500  will  be  rendered  in  his  favor,  and 
costs  of  appeal  adjudged  against  him;  oth- 
erwise the  Judgment  wiU  be  reversed,  and  the 
cause  remanded. 

LYNN  et  aL  v.  SIMS  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Dec  4. 
1897.) 

MoKTOAOis  —  Dbed  Operating  ab  Hobtoaob— 

BoSA  ll^DS  PUBCHAMR. 

The  fact  that  a  deed  absolute  on  Its  face 
was  intended  only  as  a  mortgage  Is  not  Undlmr 
upon  a  good-faith  purchaser  fbr  value  wltfaont  no- 
tice. 

A[^al  from  district  court  Freestone  coun- 
ty; I..  B.  Oobb,  Judge. 

Trespass  to  tiy  title  by  J.  H.  Sims  and  an- 
oth»  against  Joate  Vfna  and  others.   From  a 
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Judgment  for  plalntlfbi,  tb*  defendant*  ap- 
peal Afflnued. 

W.  R.  Bofd,  tor  appelant!. 

FINLBY,  C.  J.  Tbbi  la  an  action  of  tiea- 
pas8  to  try  title  to  60-%  acres  of  land,  a  part  of 
The  John  Lawrence  surrey,  ritnated  In  Free- 
stone county,  Tex.,  brottgtat  to  tbe  February 
rem),  1887,  of  the  district  court  of  Freestone 
county,  by  amTellees,  J.  H.  Sims  and  F.  F. 
Sims,  composing  the  Qrm  of  J.  H.  Sims  ft 
Co.,  against  Josle  Lynn,  Caroline  Lynn  (Cy- 
rus) and  James  and  Joseph  Lynn,  said  James 
and  Joseph  Lynn  being  minors,  without  a  le- 
gally appointed  guardian.  The  defendants  Jo- 
sle Lynn  and  Caroline  Cyrus  answered,  first, 
hy  general  exception;  and  defendant  Caroline 
Lyno  also  filed  her  idea  In  abatement,  setting 
up  her  marriage  with  one  Joe  Cyrus.  Plain- 
tiffs thereupon  amended  their  original  i>etl- 
tlon,  making  Joe  Cyrus  a  party  defendant, 
and  prayed  Judgment  for  five-sixths  of  the 
land  In  controversy,  and  for  partition.  Josle 
Lynn  and  Caroline  Cyrus  answered,  specially, 
that  the  property  sued  for  was  the  communi- 
ty homestead  of  defendant  Josle  Lynn  end  her 
deceased  husband,  James  Lynn,  Sr.,  who  died 
about  January  9, 1885;  that  abont  August  24, 
1892,  one  Sam  Wallace,  the  agent  of  J.  H. 
Oliver,  a  merchant,  called  at  their  home,  and 
fraudulently  Induced  defendants  and  others, 
children  of  defendant  Josle  Lynn,  to  execute 
to  said  J.  H.  Oliver  a  deed  of  conveyance  to 
their  said  homestead,  for  a  consideration  of 
$96.01,  same  being  a  debt  due  J.  H.  Oliver 
for  goods,  wares,  and  merchandise  purchased 
by  one  Henry  Lynn,  adult  son  of  defendant 
Josle  Lynn,  said  Wallace,  agent  of  sold  OU- 
ver,  stating  at  the  time  to  defendants,  and 
other  children  of  defendant  Josle  Lynn,  that 
said  Henry  Lynn  had  executed  a  chattel 
mortgage  to  said  Oliver  upon  certahi  personal 
property  not  owned  by  said  Henry  Lynn,  and 
that,  unless  defendant  Josle  and  her  children 
did  execute  a  deed  to  their  homestead  to  se- 
cure said  Oliver  In  the  [>ayment  of  the  said 
debt  of  196.91,  said  Henry  Lynn  would  be 
{M-osecuted  and  sent  to  the  penitentiary;  that, 
in  order  to  save  said  Henry  from  prosecution, 
said  Josle  Lynn  and  her  children  executed  to 
»ald  J.  H.  Oliver  an  Instrument  In  form  a 
deed  to  the  land  In  controversy;  that  It  was 
fully  agreed  and  understood  by  all  parties 
then  concerned  that  this  Instrument  was  only 
a  mortgage  to  secure  said  $90.91,  and  that 
said  OUt^  would  reconvey  their  said  home- 
stead jxpou  pigment  of  same;  that  defendant 
Josle  Lynn  and  her  said  children,  Caroline, 
James,  and  Joseph  -Lynn,  who  were  at  the 
time  of  the  execution  of  said  deed  to  Oliver 
minors,  bad  continuously  occupied  said  prem- 
ises as  their  homestead  since  the  death  of 
said  James  Lynn,  and  said  Josle,  James,  and 
Joseph  are  now  in  possession  of  same,  claim* 
tng  It  as  their  homestead;  that  [daintltTs,  J. 
H.  Blms  &  Go.,  ptntiiased  said  land  from  Olt- 
nr  with  ftdl  notice  of  all  tbe  facte,  aad  with 


actual  notice  that  the  deed  to  Oliver  was  only 
Inteuded  as  a  mortgage,  and  with  the  tmder- 
■tandlng  that  they  (plaintiffs)  would  pay  off 
the  $96.91  due  Oliver  by  Henry  Lynn,  and 
ItfO  due  Oliver  by  one  Bob  Henderson,  a  son- 
in-law  of  defendant  Josle  Lynn,  and  that 
plalntlfb  should  have  the  control  and  manage- 
ment of  the  rents  from  said  premises,  and 
should  apply  the  rents  collected  by  them  an- 
nually until  they  were  paid  or  reimbursed  In 
full,  at  which  time  plaintiffs  were  to  recon- 
vey  said  premises  to  defendants;  that  plain- 
tiffs had  had  the  control  and  management  and 
had  collected  rents  from  the  premises  during 
the  years  1883,  1894,  1895,  and  1896,  and  had 
collected  an  amount  largely  In  excess  of  the 
debt  due  them.  DefendaiUs  prayed  that  the 
deeds  to  Oliver  and  Sims  A:  Co.  be  canceled, 
and  for  costs.  W.  R.  Boyd  was  appointed 
guardian  ad  litem  for  the  minora  James  and 
Joseph  Lynn,  and  qualified  by  giving  the  re- 
quired bond  and  taking  the  oath  as  prescrib- 
ed by  law;  and  thereupon,  on  February  9, 
1897,  filed  his  answer  for  tbe  minor  defend- 
ants. In  all  things  adopting  the  answer  of  de* 
fendants  Josle  and  Caroline.  Defendant  Joe 
Cyrus  also  answered,  adopting  the  answer  of 
his  wife,  Caroline,  and  defendant  Josle  Lynn. 
On  February  10,  1897,  the  cause  came  on  for 
trial,  a  jury  was  waived,  and  the  cause  sub- 
mitted to  the  court,  who,  after  hearing  the 
cause,  on  February  10.  1897,  rendered  Its 
Judgment  for  plaintiffs,  J.  H.  Sims  &  Co.,  for 
nine-twelfths  of  the  land,  and  in  favor  of  de- 
fendants Caroline  Cyras  and  James  and  Jo- 
seph Lynn  one-twelfth  each,  or  three- 
twelfths,  of  the  land  In  c<Hitroversy,  and  for 
partition,  appointing  commissioners  to  divide 
the  land  in  accordance  with  the  Judgment  of 
the  cotut;  to  which  Judgment  of  the  court  the 
defendant  Josle  Lynn,  by  her  attorney,  and 
the  minor  d^endants,  James  and  Joseph 
Lynn,  by  their  guardian  ad  litem,  W.  R.  Boyd, 
excepted  in  open  court,  gave  notice  of  appeal, 
and  have  duly  perfected  the  same  to  thie 
court.  Upon  request  of  defendant  Josle  Lynn 
and  W.  B.  Boyd,  guardian  ad  litem  for  the 
minors  James  and  Joaei^  Lynn,  the  court 
filed  Its  conclnsfons  of  law  and  fact  In  this 
case.  The  euielnsioiu  of  the  trial  Judge  are 
as  foUom: 

Conclusions  of  Fact. 

*'(!)  The  property  in  controversy  was  the 
homestead  of  defendant  Josle  Lynn  and  her 
deceased  husband,  James  Lynn,  at  the  time 
of  bis  death,  and  was  their  community  estate. 
At  the  date  of  the  conv^ance  to  J.  H.  Oliver, 
said  property  was  occuided  by  said  Josle  and 
her  children,  they  being  also  the  children  of 
her  said  husband,  and  was  the  homestead  of 
said  Jode  and  chlldre&«  some  of  whom  were 
minors. 

"(2)  The  conveyance  to  Oliver  was  Intended 
by  the  parties  not  as  a  deed,  but  as  a  mort- 
gage to  secure  a  debt  of  about  $86  due  by 
Henry  Ljmn,  one  of  the  grantors,  an  adult 
stm  of  said  Jode,  to  Oliver,  and  at  the  tline 
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of  tb«  opnveyaiice  It  was  agreed  betiKon  tJM 
parties  that  Oliver  ibould  reconvey  to  defenjt* 
ants  upon  tbe  payment  of  aald  d^t 

"<3)  Tbe  plaintiffs,  at  the  time  tbay  pur- 
chaaed  from  OllTer,  knew  that  Oliver  dM  not 
pay  money  for  the  land,  and  that  he  gave 
therefor  only  the  aald  debt  due  him  by  He> 
ry  Lynn,  ^intlfls  also  knew  that  the  prop- 
erty waa  the  homestead  ot  defendants  before 
they  conveyed  to  OllTer. 

"(4)  The  defendant  Josla  and  her  children 
were  ocenpylog  the  land  aa  tenanti  of  OUrer 
at  the  time  plalntlfb  purchased. 

"(6)  PlaintUte  dU  not  notice  of  the 

parol  agreement  of  OUva  to  recovrey  the 
land  to  defendants  before  tbey  <platiitttb)  pur- 
chaaed  tbe  land. 

"(«)  PlalntlltB  paid  OUver  «100  cash  for  the 
land,  and  acquired  three-fonrths  Interest  In 
the  landt  irtilcta  interest  was  worth  about 
(200. 

"(7)  The  defendant  Caroline  Cynis  was  a 
minor  when  the  deed  was  made  to  Oliver,  and 
she,  being  one  of  six  children  of  her  parent 
Is  the  owner  of  one-twelfth  Interest  In  the 
land.  The  minor  defendants  Joae^  and  James 
each  own  one-twelfth,  and  tbe  plaintUCs  own 
ttlne-tweUtha,  Interest  In  aald  land." 

Conclusions  of  Law. 

"(1)  A  deed  absolute  on  its  face  may  be 
shown  1^  parol  to  be  a  mortgage  by  proof  to 
tbe  effect  that  the  Instrument  was  Intended 
merely  to  secure  a  debt.  In  soch  case  the 
onus  Is  on  the  party  asserting  inch  parol  con- 
dition. Such  parol  condition  Is  of  no  force 
as  to  an  Innocent  pnrchaan  for  value,  without 
notice  of  the  parol  agreement 

"(9  It  Is  Immaterial  that  the  debt  secured 
by  the  deed  In  this  case  was  not  the  debt 
of  the  grantors  in  the  deed,  and  that  plain- 
tiffs knew  such  fact,  plaintiffs  having  no 
knowledge  or  notice  of  the  facts  that  convert* 
ad  said  deed  into  a  mortgage. 

"(3)  PlalnUffs  are  entitled  to  partition  aa 
against  the  defendants  Caroline,  James,  and 
Joseph,  and  there  Is  no  homestead  right  re- 
maining In  defendanta" 

There  Is  no  statement  of  facta  hi  tbe  rec- 
ord. We  are  of  opinion  that  the  legal  con- 
clusion reached  by  the  trial  Judge  upon  the 
facts  found  by  him,  and  tbe  Judgment  ren- 
dered thereon,  are  correct.  Eylar  t,  Sylar, 
60  Tex.  310.  Jn^moit  affirmed. 


BPENCBR  T.  JAMES. 

(Court  of  Gvll  Appeals  of  Texas.  April  2B, 
1886.) 

APPBltf— AsStOKMBXTS  OT  BSBOR. 

An  assignment  of  error,  alleeing  that  the 
concIuBions  of  fact  by  the  court  below  were  in- 
■QfBcieDt  to  jastify  the  judgment,  cannot  be  coa- 
udered,  where  no  request  was  nude  for  fuller 
ajid  more  specific  concluaions. 

On  motion  for  rehearing.  Denied. 
War  tormer  opinion,  see  ai  S.  W.  MO. 


TABUEOa.  a  J.   We  deeai  It  pn^cr  to  ad- 

7ert  only  to  the  first  ground  of  this  motion.  In 
which  complaint  is  made  with  reference  to 
our  action  regarding  the  purported  bill  of  ex- 
ceptions to  the  conclusions  of  the  court.  Tbe 
assignment  of  enur  ^edlcatad  upon  this  in- 
stmment  is  as  follows:  "There  Is  no  finding 
of  fact  upon  whleb  Judgment  should  be  render- 
ed directing  tbe  bank  to  issue  the  cer  tiflcate 
of  stock  ta  James,  nor  to  enjoin  W.  J.  Spencef 
In  the  premises.  In  any  manner  whatever.  The 
court  falls  to  find  when  the  stock  was  issued 
to  K.  S.  KeUey.  He  falls  to  find  when  It 
w«nt  mto  the  banda  of  appellant,  W.  J. 
^leacer,  or,  Indaed,  that  It  ever  went  Inm  his 
bands  at  all.  He  falls  to  find  that  Spencer 
was  setting  up  any  claim  to  It  in  any  manner. 
He  falls  to  find  tjbat  Spencer  held  the  stock 
In  ooUusloQ  with  McFarlln,  or  for  his  benefiL 
He  Cails  to  find  any  value  to  tbe  stock.  In 
fact,  be  fails  to  find  anything,  except  judgment 
for  Jamee."  If  we  tie  In  error  with  reference 
to  the  character  of  the  instrument  alluded  to 
In  this  connectkm  In  our  original  opinion,  we 
must  adhere  bo  tbe  omcluslon  there  reached 
In  regard  to  the  dUspositlon  of  the  assignment 
of  error.  We  think  that  the  findings  of  fact 
were  sufficient  to  Justify  the  Judgment  direct- 
ing the  issuance  of  the  certificate  of  stock  to 
James,  and  enjoining  W.  J.  Spoioeh  If  the 
findings  were  defective  on  account  of  the  mat- 
ters of  omlsskm  referred  to  in  the  assignment, 
a  reque^  for  fuller  and  more  specific  con- 
clusions should  have  been  presented  to  the 
court,  and  an  exception  reserved  to  Its  refusal 
to  grant  the  request  This  was  not  done.  Tbe 
following  authorities  are  regarded  as  decisive 
of  One  necessity  of  such  action  on  tbe  part  of 
tbe  appellant:  Fltzhugb  v.  Land  Co..  81  Tex. 
313,  16  &  W.  1078;  Railwar  Co.  T.  Fossett. 
66  Tex.  338,  1  S.  W.  259;  CatUe  Co.  t.  Bums. 
82  Tex.  S8,  17  8.  W.  1043^  Tlx  motion  Is 
ovwruled.  Ovemded. 


E&TES  V.  McKINNET  et  al. 

(Court  of  Civil  Appeals  of  Texaa..  Nov.  27. 

1897.) 

LAKDLOan  AMD  TbSAST  — RXNT  — CaATTBL  HOHT- 

OAOB8— LiBXS. 

1.  Under  Bev.  St.  1895,  art  8235,  giving  a 
landlord  a  lien  on  the  crop  raised  oo  rented  land, 
which  coDtinues  in  force  aS'  long  as  the  products 
remaio  on  the  premUea  and  for  one  month  there- 
after, the  landlord  has  no  lien  on  the  proceeds 
arising  from  a  voluntart  sale  of  the  crop  by  tiie 
tenant. 

2.  A  mortgagee  of  chattels  has  no  lien  on  the 
proceeds  arising  from  the  voluntaiy  sale  ot  the 

chattels  by  the  mortgagor. 

Atqteal  from  CoUIn  county  eonrt;  M.  O. 
Abernathy,  Judge. 

Action  by  Ben  Sstes  against  W.  H.  Bruce, 
In  which  there  was  a  Judgment  for  plaintiff, 
and  Joe  D.  ^£cKfalney  was  summoned  as  gar- 
nlsbee.  The  gamlabee  answered  admitting 
an  Indebtedness  to  def^idant,  and  B.  H,  Lo- 
gan and  D.  E.  Morrison  iBterrened,  and  each 
dataoed  tlw  monoiir  In  tbe  jantf^ea'a  bands. 
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Prom  a  Jndgnient  in  fitvor  of  th*  Intemawrs, 
plaintiff  appeals.    ReTersed  and  rendered. 

Garnett  &  Jones,  for  appellant  Abemathy 
&  Bererly,  Cor  appellees. 

FIXLEY,  C.  J.  Appellant,  Ben  Estes,  held 
a  judgment  against  W.  H.  Bruce  for  the  snm 
of  $150.40,  and  he  sued  out  a  famishment 
against  Joe  D.  McKlnney.  and  caused  It  to  be 
served  upon  him.  McKlnney  answered  In 
tbe  suit  that  he  held  In  his  hands  for  W.  H. 
Bruce  tbe  sum  of  I129.6S.  R.  H.  Logan  in- 
tervened, and  claimed  to  have  a  Uen  upon  the 
mon^,  upon  the  ground  that  th»  money  was 
the  {woceeds  of  a  crop  raised  upon  Us  lands, 
for  which  tbe  rent  was  due,  and  t»  seear* 
which  the  landlord's  lien  had  attached  upon 
the  crop.  D.  B.  Morriaon  also  interrened. 
claiming  a  lien  upon  the  money  by  reason  of 
the  fact  that  he  had  a  mortgage  apon  the 
crop,  frcon  the  sale  of  which  tbe  moKy  was 
realised.  The  facts  showed  that  Brace  rent- 
ed the  land  from  Logan,  sublet  tt  to  one  Dun- 
can without  Logan's  consent,  and  Duncan 
raised  a  crop  upon  the  land.  Bruce  owed 
Logan  $65  for  rent,  and  owed  Morrison  $74, 
to  secure  which  he  had  given  a  mortgage  ou 
the  crop  raised  upon  the  land.  Bruce  sued 
out  a  distress  warrant  against  Duncan,  to 
whom  be  had  sublet  the  land,  and  caused  it 
to  be  levied  upon  the  crop  while  in  Dttncan's 
possession.  On  the  same  day  oi  tbiB  levy 
Bruce  and  Duncan  settled  th^  controversy, 
and  dismissed  the  dlstrtss  suit.  It  was 
agreed  between  them  that  Duncan  shonld 
sell  ttte  cotton  and  pay  Bmce  $129.60^  and 
pay  the  costs  of  suit  oat  of  the  proceeds,  and 
he  (Duncan)  to  retain  the  balance.  Duncan 
sold  the  cotton,  paid  tbe  costs  of  the  suit, 
paid  $120.65  to  Joe  D.  McKlnney,  with  in- 
stmctlons  to  him  to  pay  it  over  to  Bruce,  and 
he  retained  the  balance  of  the  proceeds. 
While  McKlnney  haa  tbe  money  In  his  pos- 
session for  Bruce,  appellant's  writ  of  gar- 
nishment was  served  upon  him.  Tbe  only 
question  involved  In  the  case  is  whether  tbe 
landlord's  Ilen  existing  upon  tbe  crop  in  favor 
of  Logan,  and  the  mortgage  lien  npon  the 
tsTop  in  favor  of  Morrison,  attached  to  the 
proceeds  arising  from  the  voluntary  sale  o< 
the  cotton  by  Duncan.  By  rorce  of  the  stat- 
ute (Rev.  St  1896,  art  3285),  the  landlord  is 
given  a  ilen  upon  the  crc^  raised  upon  ttie 
rented  ivemlses,  which  continues  In  force  as 
long  as  the  products  reaiain  upon  tbe  prem- 
ises and  for  one  month  thereafter.  Tbe  Uen 
is  given  upon  the  agricultural  products  raised 
upon  the  rented  land,  and  is  not  extended  to 
the  proceeds  of  the  sale  of  such  products. 
Such  sale  did  not  displace  his  Uen.  He  could 
have  foreclosed  his  Uen  upon  the  cotton  in 
the  hands  of  the  purchaser,  and  procured  tbe 
sale  of  the  cotton  to  satisfy  his  Uen,  or  he 
could  have  held  the  purchaser  fer  the  value 
of  the  cotton.  Zapp  t.  Jobason,  87  Ttex.  641, 
30  &  W.  86L  Tbe  mortgage  lien,  likewise, 
was  uiMMk  the  agrieultiiral  products,  and  did 


Bot  aztsBd  tD  tlK  loocMd*  of  tlw  Sale  of  tb» 
cotton  In  the  hands  of  tb»  gamUiee.  The 
Judgment  of  tlra  eoort  below  lAioiild  bare 
been  in  tamr  of  the  aiq»eltant  snbjectliig  tbe 
f  129.66  In  the  banda  of  tbe  gamiahee  to  pay- 
maxt  iqiOB  appeUanra  judgment  d^  agtdast 
Bmx.  The  judgment  of  the  conrt  below  hi 
feretMd.  and  Jndgment  win  be-  here  render^ 
ed  fbr  appellant   Berlsed  and  rendered. 


GUI^,  C.  &  S.  F.  RT.  CO.  V.  BAUGH. 

(Court  of  Civil  Appcnia  of  Texas.    Dec.  22, 
1897.) 

FiBSS  Sbt  bt  LocouoTiTea— VBRDio^ErwaHOB 

— QuEBTiox  ran  Jdht. 

1.  AlthoQgfa  ttie  evidence  falls  fo  connect  the 
defendant  railrosd  company  with  one  of  tbe  two 
firce  charged  In  ttie  complaint,  vAen  Hm!  verdict 
finds  damages  corre^wnaing  to  the  valas  of  the 
properb'  burned  at  the  other  fire  as  established  by 
the  evtaenee,  there  Is  no  error. 

2.  When  tbwe  is  dfa«ct  testimotir  that  all 
the  engines  on  &  liae-  are  equipped  with  spark 
arresters,  it  is  tiarmlesa  error  to  exclude  evidence, 
the  only  purpose  ' of  which  would  be  to  lay  a 
foQDdatloa  for  the  Identifieatioa  of  the  engine 
eharxcd  wlttt  scfttlag  the  fire,  in  order  to  pnive 
thai  It  was  so  equipped. 

3.  The  inspectors  of  defendant  railroad  testi- 
fied tiiat  the  engines  were  equipped  with  spark  ar- 
resters. The  only  coDtrsdlction  to  tlus  testi- 
mony was  ertdenet  of  dreumstsnces  lowing 
that  the  ttorines  did  emit  sparks.  Beld  to  be  fte 
the  jury  wnethw  Uie  engines  were  so  equipped. 

Motion  IMr  a  rohsBring  OTsmded. 
¥€K  former  optaihn,  see  42  8.  W.  24& 

J.  W.  Terry,  for  apptfUant   A.  M.  Montelfli, 

for  an;>ellee. 

FI3HBR,  O.  J.  So  muiA  of  the  complaint 
as  to  tbe  verdict  of  the  jury  awarding  damages 
for  the  value  of  the  sod  is  met  by  a  remittitur 
which  we  find  in  the  record,  wherein  ttie  ap- 
ptilee  remits  all  of  the  damages  found  on  that 
branch  of  the  case.  There  is  evidence  of  cir- 
cumstances in  the  record,  which,  in  our  opinion, 
shows  that  one  of  tbe  engines  of  appellant  set 
out  the  Are  that  occtured  on  Septemtwr  24th. 
Aa  to  the  other  flro,  which  occnrred  later,  in 
October,  there  Is  no  evidence  showing  that  It 
was  oocsaloned  by  any  loeomottre  of  the  ^ 
peilant,  nor  is  there  any  evidence  connecting 
appellant  with  that  fire;  but  U  is  dear  from 
the  verdict  oC  the  jury  that  tb^  did  not  con- 
sider any  burn  but  that  of  September  24th. 
The  verdict  finds  the  value  of  the  grass,  which 
is  in  accord  with  evidence  as  to  that  bum,  and 
finds  interest  upcm  that  amoant,  running  from 
the  ^th  day  of  September.  It  is  clear  from 
tills  that  in  estimating  the  damages  they  did 
not  consider  tbe  bum  that  occurred  in  Octo- 
ber, but  tlie  verdict  was  based  solely  upon  the 
bum  tliat  occurred  on  September  24tb,  which 
was  established  by  sufficient  evidence. 

If  there  was  error  in  the  ruling  of  the  court 
in  refush^  to  permit  the  introduction  of  the 
evidence  of  witnesses  Corbett,  Nettleton,  Fan- 
cber.  and  Hayes,  It  is  abstract.  Their  testi- 
mony, if  it  had  beon  adqoltted,  wwild  only 
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beeome  Important  u  laying  the  predicate  for  | 

the  introduction  of  evidence  showing  that  the 
engines  In  operation  on  the  line  of  appellant's 
loftd  where  the  fire  occurred  were  equipped 
with  appliance*  to  prevent  the  escape  of  fire. 
The  testimony  of  these  witnesses,  together  with 
the  reoctfds  kept  by  them  as  train  dlspatctien, 
locating  the  whereabouts  of  certain  trains  and 
engines  on  the  line  of  rood,  could  only  have 
become  Important  when  followed  up  by  testi- 
mony showing  that  the  engines  which  were  In 
operation  on  the  road  near  where  the  fire  oc- 
curred were  equipped  with  approved  appliances 
Cor  preventing  the  escape  of  Are.  And  on  the 
question  of  Identifying  these  engines  that  were 
In  operation  upon  that  part  of  appellant's  line 
we  are  not  prepared  to  bold  that  these  records, 
and  the  evidence  of  these  witnesses,  sought  to 
be  Introduced,  were  not  admissible;  but  It  Is 
unimportant  that  we  should  rule  upon  that 
question,  for  It  Is  abundantly  shown  by  the 
facts  In  the  record,  so  far  as  that  fact  may  be 
established  by  the  evidence  of  witnesses  upon 
behalf  of  appellant,  that  the  engines  in  opera- 
tion upon  tbe  line  of  appellant's  road  were 
equipped  wlih  tbe  best  appliances  for  arrest- 
ing the  escape  of  fire.  If  this  excluded  evi- 
dence had  been  admitted,  we  are  of  opinion, 
from  what  appears  In  the  record,  that  the  evi- 
dence on  this  branch  of  tbe  case  could  not 
have  been  made  any  stronger.  The  only  con- 
tradiction there  is  to  the  evidence  of  the  in- 
spectors of  engines  on  appellant's  road  as  to 
their  being  equipped  with  the  most  approved 
appliances  Is  the  evldoice  of  circumstances 
ahowbig  that  tbe  engines  In  fact  did  permit 
the  escape  of  fire  or  sparks.  The  question  then 
becomes  a  question  of  fact  for  tbe  Jury  as  to 
whether  tbey  would  believe  the  evidence  of 
the  Inspectors,  introduced  by  the  appellant,  or 
rely  upon  the  physical  fact  that  fire  did  escape, 
which,  within  Itself,  may  have  led  the  Jury 
to  believe  was  more  relLible  evidence  upon  that 
question  than  the  testimony  of  the  Inspectors. 
The  motkm  Is  oremiled. 


FIRST  NAT.  BANK  OF  GROOKBTT  T.  BAST 
et  sLi 

(Oonrt  at  Otvfl  Anwals  of  Tsxaa.  Not.  11, 

1887.) 

ArPB&L— ASfltORMBKT  OT  BbSOR— CkOSS  AflSION- 
M  BXT—JURtSDIOTIOTf  —J  OINDKB. 

1.  On  appeal  by  the  owner  of  a  note  from  the 
action  of  the  trial  court  in  dismissing  a  garnish- 
ment proceeding  whldi  was  joiDe<3  with  the  ac- 
tion on  the  note,  and  in  sustaining  the  plea  of 

SriTilege  of  certain  defMdanta,  the  judgment 
ebtors  in  the  action  on  the  note  cannot,  by  sim- 
ply filing  cross  asalgnmenta  In  the  supreme  court, 
bring  the  judgment  on  the  note  tiefore  the  conrt 
for  review. 

2.  Though,  by  reason  of  the  fact  that  the  note 
sued  on  was  made  payable  in  the  coundr  in 
which  snlt  was  bronriit,  the  court  acqolred  juris- 
diction, in  that  action,  of  the  makers  of  tSic 
no^e,  who  were  nonrements  of  the  county,  it  did 
D&'.  have  jurisdiction  of  the  defendants,  over 
their  plea  of  privilege,  to  determine  a  garnishment 
proceeding  Joined  with  said  action  on  tbe  note. 

>  Writ  of  error  denied  \ff  supreme  conrt. 


[    Appeal  from  district  court,  Houston  coun- 
ty; J.  B.  Burnett,  Judge. 

Action  by  the  First  National  Bank  of 
Crockett  against  E.  EL  fiast  and  others. 
From  a  Judgment  dismissing  gamishmait. 
plaintiff  appeals.  Affirmed. 

Nnnn  ft  Nnnn,  tm  appellant  Bom  &  Tsx- 
rell  and  F.  B.  I^cns,  for  appellees  B.  B.  ud 
M.  Harrold.  B.  M.  Wynne,  for  appellees  W. 
Scott  and  &  R  Burnett 

PLEASANTS,  J.  The  appellant  InsUtuted 
suit  in  tbe  district  court  of  Houston  county 
to  recover  of  app^ees  B.  H.  East  and  H. 
Harrold  an  Indebtedness  of  about  $7,000;  ap- 
pellant aUegIng  In  Its  petition  that  said  debt 
was  due  primarily  by  appellee  East  ud  that 
appellee  M.  Harrold  was  liable  therefor  as 
the  stirety  of  said  East;  that  said  indebted- 
ness was  evidenced  by  two  certain  promis- 
sory notes,  executed  Jointly  hy  said  ^pellees, 
and  made  payable  to  app^ant  in  the  town 
of  Crockett  In  the  county  of  Houston;  that 
one  of  the  notes  was  past  due;  and  that  tbe 
other  was  not  due.  The  plaintiff  further  al- 
1^^  that  since  the  debt  for  which  said 
notes  were  given  was  contracted  1^  the  said 
East  he  had  made  an  assignment  of  bis 
property  for  the  benefit  of  his  creditors,  with- 
out preference  to  any;  that  the  said  Harrold 
was  the  assignee;  that  the  said  East  frandu- 
lently  conveyed  his  property  to  said  Harrold 
with  the  intent  to  defraud  and  hinder  and 
delay  his  creditors;  that  the  said  Harrold 
qualified  as  assignee,  and  gave  bond,  as  by 
law  required,  and  that  W.  Scott  and  8.  B. 
Burnett  were  sureties  on  said  Iwnd;  that  the 
estate  was  being  administered  in  Tarrant 
county,  while  the  residence  of  said  East  was 
In  Archer  connty;  that  the  said  East  was 
not  Insolvent,  nor  was  there  any  necesaltr 
for  the  assignment  and  that  same  was  made 
in  furtherance  of  a  conspiracy  between  the 
said  East  M.  Harrold,  and  one  E.  B.  Harrold 
to  place  his  property  beyond  the  reach  of  the 
creditors  of  the  said  East  and  to  vest  the 
title  thereof  In  the  said  M.  Harndd  for  the 
heae&t  of  himself,  the  said  E.  B.  Harrold. 
and  the  said  Bast;  that  the  value  of  the  es- 
tate assigned,  consisting  of  lands,  cattle,  and 
horses,  exceeded  over  $237,000,  and  that  the 
debts  found  against  the  assignor  amounted 
to  about  $2,200;  that  the  said  assignee  had 
disposed  of  the  horses  and  cattle,  the  same 
being  about  tbe  value  of  $136,000;  and  that 
after  allowing  for  all  claims  proved  against 
said  estate,  and  the  costs  of  the  admtnistni- 
tlon,  there  should  be  In  the  hands  of  said 
receiver,  subject  to  plaintiff's  claim,  about 
$60,000  or  $70,000.  Petitioner  further  char- 
ged waste  by  the  assignee;  alleged  that,  aft- 
er qualifying  as  aforesaid,  he  bad  permitted 
the  said  Bast  to  take  possession  of,  and  dis- 
pose of.  a.  large  portkm  of  said  pn^ierty  at 
his  pleasure;  that  said  B.  B.  Hamkl  deni- 
ed to  be  a  creditor  of  said  Bast  to  the  amoant 
of  $31,000  or  $32,000,  and  that  he  was  aseert- 
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ing  a  mortBace  Uen  oo  cattle  and  on  land  to 
■ecnre  aald  debt;  tbat  said  B.  B.  Harrold  and 
otbCT  large  credlton  had  not  prored  their 
clainu,  but  that  the  said  M.  Hamdd  had  wld 
cattle,  and  applied  the  iiffooeeda  to  payment 
of  the  claims  of  said  creditors;  and  Uiat  the 
■aid  E.  B.  Harrold,  notwithstanding,  mu 
selliiig  lands  of  great  value.  Flalntlfl  prayed 
tot  an  attachment  to  be  leried  on  lands  of  the 
■aid  Bast,  situated  In  Archer  county,  and  gar- 
alshment  agaliut  M.  Harrcfld,  and  ttiat  said 
East,  who  reddes  In  Ardier  conn^,  and  the 
said  B.  B.  Harrold,  Bf.  Harrold,  and  the  said 
W. Scotland  &B. Burnett, all  of  whom  re- 
side In  Tanant  county,  be  made  parties  de- 
fendant, and,  upon  final  bearing,  It  have 
Judgm^t  toT  Its  debt  against  the  said  Bast 
and  the  said  M.  Harrold,  and  that  the  said 
Eb  R  Harrold  be  enjoined  from  selling  the 
lands  of  the  said  East,  and  that  idalntlft  also 
have  Judgment  against  U.  Harrold  and  his 
suretleB,  the  said  Scott  and  the  said  Burnett, 
and  that  It  also  hare  all  other  such  orders 
and  decrees  as  In  equity  and  good  conscience 
It  might  be  entitled  to.  The  defendants  B. 
B.  Harrold.  Scott,  and  Burnett,  and  also  the 
defendant  U.  Harrold,  so  tar  as  the  plaintiff 
sought  rdlef  against  him  as  assignee,  plead- 
ed to  'the  Jurisdiction  of  the  court  over  their 
persons,  and  claimed  the  privilege  of  being 
sued  in  the  county  of  their  residence.  De- 
fendants East  and  M.  Harrold  also  answered 
to  the  merits  of  the  suit  so  far  as  it  sought 
to  recover  upon  the  notes,  and  they  also 
moved  to  quash  levy  of  attachment  writs. 

Upon  hearing  and  trial  of  the  case,  the 
pleas  of  privilege  of  the  several  defendants 
were  sustained,  and  they  were  dismissed 
from  the  suit,  with  their  costs,  to  which 
Judgment  the  plaintiff  excepted;  and  the  mo- 
tion of  the  defendants  East  and  M.  Harrold 
to  quash  and  vacate  the  writ  of  attachment 
sued  out  by  plaintiff,  together  with  the  levy 
of  the  same  upon  certain  lands  of  said  East, 
described  in  the  return  of  said  writs  by  the 
sheriff  of  Archer  county,  was  refused,  and  to 
which  Judgment  the  defendants  the  said  M. 
Harrold  and  East  excepted;  and,  a  Jury  l>e- 
Ing  waived,  the  court  gave  Judgment  for 
plaintiff  on  the  notes  sued  on,  and  decreed  a 
forecloanre  of  the  attachment  Hen  on  lands 
described  in  the  Judgment,  the  property  of 
East,  and  directed  a  sale  of  so  much  thereof 
as  might  be  necessary  to  satisfy  such  Judg- 
ment, to  which  Judgment  both  plaintiff  and 
defendants  East  and  M.  Harrold  excepted, 
and  gave  notice  of  appeal;  but  the  plalntifl 
alone  perfected  an  appeal  to  this  court,  and 
baa  assigned  errors  only  as  to  the  action  of 
the  court  in  sustaining  the  pleas  of  privilege 
of  defendants  E.  B.  Harrold  and  Scott  and 
Burnett  and  M.  Harrold,  and  In  denying  to 
the  plaintiff  in  this  suit  any  rdlef  under  Ua 
garnishment  as  a  nonconsenting  creditor  of 
the  defendant  East,  and  In  denying  plaintiff 
also  the  right  in  the  suit  to  have  the  said  E. 
B.  Harrold  enjoined  from  dUq^oalng  of  lands 
bel<mglny  to  the  said  East 


In  thla  atoto  of  the  zecnd,  this  court  1*  of 
the  opinion  that  the  defendants  East  and* 
M.  HaiTold  cannot  have  the  Judgment  ren- 
dered against  them  on  the  notes  declared  on- 
by  plaintiff  reversed  tqr  titla  court,  tqr  almply 
filing  cross  assignments  here.  Had  the  plains 
tts  appealed  from  the  Jndgmoit  rendered  fin-' 
It  against  them,  they  might  have  jweaoited- 
for  revision  here  any  part  of  the  Judgment 
of  which  they  might  complain,  cross  as- 
signments. It  is  to  be  observed  that  plain- 
tiff brought  suit  against  these  defendants  on- 
tb^  i<ant  promissory  notes,  to  recover  of 
them  their  Indebtedness,  and  also  to  ratabllah- 
an  attachment  Uen  on  lands  of  defendant 
Baat,  upon  alleged  ground  that  said  landa- 
had  been  fraudulently  conveyed  by  East  to- 
M.  Harrold;  and  plaintiff  also  sooght  relief. 
1^  garnishment,  against  If.  Harrold  and  hla- 
sureUes,  as  the  assignee  of  Bast,  plaintiff  be- 
ing a  nonconsenting  creditor  of  East  Upon- 
plaintiff's  first  cause  of  action  Juctement  was 
rendered  ftn-  It  Upon  the  plaintiff's  second 
cause  of  action  the  Judgment  of  the  court 
was  for  the  d^endants,  upon  their  pleas  at' 
privilege;  and  from  that  Judgm«it  plaintiff 
appealed,  but  from  the  Ju<^;nient  rendered 
for  plaintiff  neither  i^aintlff  nor  defendants 
have  appealed,  though  notice  of  appeal  was 
given  by  defendants.  Vide  Railway  Oo.  T. 
Skinner,  4  Tex.  Civ.  App.  661,  23  S.  W.  1001. 

The  contention  of  the  appellant  tliat  Inas- 
much as  the  court  had  acquired  Jurisdiction 
over  defendant  M.  Harrold,  by  reason  of  his 
having  executed  with  the  defendant  East 
the  notes  sued  on,  therefore  the  court  had 
Jurisdiction  to  hear  and  determine  any  other 
cause  of  action  which  plaintiff  might  have 
against  him,  and  which  might  be  properly 
Joined  with  the  action  on  the  notes,  is,  we- 
tlilnk,  not  tenable.  It  was  solely  by  reason 
of  the  fact  that  the  notes  were  made  payaWe 
in  Crockett  tbat  the  plaintiff  could  sue  either 
East  or  M.  Harrold  in  Houston  county.  The- 
authorities  cited  by  appellant  In  support  of 
Its  contention  do  not,  we  think,  go  to  the 
extent  of  holding  that  when  a  court  acquires 
Jurisdiction  over  the  person  of  a  defMidant, 
for  the  purpose  of  hearing  and  determining 
one  cause  of  action  allied  against  him.  It- 
may  assume  Jurisdiction,  notwithstanding 
his  plea  of  privilege  over  him,  for  the  pur- 
pose of  deciding  any  other  cause  of  action' 
properly  Joined  with  that  which  authorized 
the  plaintiff  to  sue  the  defendant  In  a  county 
other  than  that  of  his  residence.  The  basls- 
of  this  contention  is  that  the  policy  of  the 
law  is  to  prevent  a  multiplicity  of  suits.  But 
policy  cannot  be  permitted  to  defeat  the  ob- 
vious purpose  of  an  express  statute,  whlch- 
secures  a  valuable  privilege  to  parties  de- 
fendant The  only  case  cited  which  speaks 
to  the  proposition  contended  for  by  appel- 
lant is  tiiat  of  Middlebrook  v.  David  Bradley 
Mfg.  Co.,  83  Tex.  706,  38  S.  W.  B35;  and 
that  cose  seems  to  us  to  be  sul  generis,  and 
we  are  not  disposed  to  follow  It  one  step  fur- 
ther than  we  are  compelled  to  do.   In  thai' 
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case  the  constderatton  of  the  Dote  wUdi  nam' 
ed  DO  place  for  Iti  payment  waa  a  credit  tn- 
dwsed  on  one  of  the  notes  which  were  made 
payable  In  the  eonnty  In  which  the  nilt  was 
brought;  Ro  that,  Id  fact,  each  <tf  the  notea 
may  have  been  by  the  sapr'eme  court  comld- 
ered  as  a  fractional  part  of  the  same  debt  It 
not  being  pmnlsslUe  for  ns  to  consider  the 
cross  asslgnmefits  of  dtfendant  Bast  and 
Harrold,  and  discovering  no  error  In  the  judg- 
ment soataiulng  the  severa]  pleaa  of  privi- 
lege ffled  by  B.  B.  Harrold,  W.  Scott,  and 
S.  B.  Burnett,  and  of  the  defendant  M.  Har- 
rold In  his  capacity  as  assignee  of  the  de- 
fendEUit  East,  and  In  dismissing  plaintiff's 
sBtt  as  to  them,  tihe  Judgment  Is  affirmed. 
Affirmed. 


INTBRWATIOWAL  ft  O.  N.  R.  CO.  T.  TUB- 
NERetsLi 

COooTt  of  GItU  Appeals  of  Texas.    Dec  % 

1887.) 

brnmr  to  Railroad  Bhflotb— Nboliobitgb— Da- 
rionvs  Fboo— CoNTaiBOToar  NEOLiosHoa 
— Gtidskm— QuBSTios  won  Jdrt. 

1.  Where  it  aiipeared,  in  an  acticoi  for  the  death 
of  a  yard  master,  that  decedent  was  killed  while 
uncoupling  cars,  by  reaaon  of  having  his  foot 
ctnght  and  held  in  the  frog  of  a  switch,  in  conse- 
qoenee  of  such  frog  being  out  of  repair,  and  tliatv 
when  it  was  in  a  proper  state  of  repair,  it 
would  not  permit  the  foot  to  enter  between  the 
rails,  the  evidence  was  sufBdent  to  sustain  a 
finding  that  such  d^eet  was  the  piezfanate  eansc 
of  audi  death. 

2.  Whether  decedent,  who  was  a  yard  maatcc; 
thorouf^Iy  competent,  cognizant  of  his  duties, 
imd  fully  acgnalnted  with  the  yard  in  wbich  he 
woriced,  waa  guilty  of  ecmtrlbutoiy  negiigence 
In  gotaic  betweoi  the  can,  while  tliey  were  idow- 
ly  moving,  to  nnconple  them,  and  walking  along 
the  track,  between  them,  until  he  came  to  fbe 
frog  of  a  switch,  which  was  defective,  was  a 
luvper  question  for  tlM  jury,  where  it  waa  ahown 
to  be  customary  to  perform  such  acts  in  that 
manner,  and  It  appeared  that  one  might,  with 
proper  care,  walk  safely  over  snch  place,  if  In  a 
proper  state  of  r^hr. 

Appeal  fnun  district  oonrt,  Lecm  comity;  J. 
M.  Smlther,  JvOge. 

Action  by  Eatle  W.  Tomer  and  othCTs 
against  Qw  Intematl<mal  &  Great  Northern 
Railroad  Obmpany.  From  a  judgment  for 
plalntlEh,  defendant  aK>eal8.  Affirmed. 

O.  H.  Gould,  for  appellant  Harris,  Bthez^ 
Idge  &  Knlf^  and  B.  D.  Dadhlell,  for  ai^elleea. 

WILLIAMS,  J.  Lee  W.  Turner,  the  ht»- 
band  of  ^pellee  Katie  Turner,  and  the  father 
of  the  other  appellees,  minors,  fbr  whose  use 
she  sues,  was  killed  at  Willis,  on  the  5th  day 
of  October,  1888,  while  engaged  in  an  effort  to 
uncouple  cars,  In  the  discharge  of  his  duty  as 
yard  master  of  appellant  at  that  place,  and 
this  action  was  brought  to  recover  damages 
resulting  to  aiq;)ellees  from  bis  death.  The  case 
was  before  this  court  on  a  former  appeal,  and 
the  decision  Is  reported  In  23  S.  W.  146.  At 
the  last  trial,  plalntifb  recovered  judgment  for 
#10,000.   The  decidon  of  tills  appeal  depends 
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almost  irtuXij  upon  qoesttons  at  fact  At  the 
trial,  all  grounds  of  recovery  rdled  on  by  plaln- 
tUFs  were  eUmtnated  by  the  charge  of  tbe 
court,  except  that  sought  to  be  eatabllslied  ^ 
allegatlim  and  iHwif  that  defendant  had  been 
guilty  of  n^^lgeoce  In  allowhig  the  frog  of  a. 
switch  to  be  oat  of  r^ir  and  defective,  and 
that  Tumo's  death  was  caused  by  such  con- 
dition. Tbe  questions  sow  presented  to  ns  all 
grow  out  of  Hie  evidence  and  tbe  charge  of  the 
court.  It  atq[>ears  that,  about  6  o'do<^  of  the 
morning  when  he  recdved  Ids  fatal  faijurles. 
Turner,  wltti  the  swltdilng  crew  under  his  con- 
trol,  vras  ragged  io  encattng  orders  for  the 
I^lng  of  can  npon  a  side  track  In  Uie  WflUs 
yard;  that  m  train  composed  of  16  or  20  cars 
waa  being  backed  along  the  track,  and  over 
the  swltfAi,  In  order  that  the  rear  twrtlon  might 
be  vncoupled,  and  allowed  to  move  to  the  prof>- 
er  place  ou  the  tfde  track.  Turner  went  be- 
tween two  of  the  cars,  wtaOe  th^  -were  mov- 
ing as  fast  as  a  riow  waHc,  for  the  puipoae  of 
UDCouplli^  them,  and,  finding  the  lAn  tl^t 
walked  along  Cor  •  short  distance  between 
them,  tiytag  to  loosen  ttie  pin;  and,  while  so 
doing,  hts  foot  wu  caught  betweoi  flie  two 
short  rails  forming  part  of  the  frog  of  the 
Bwltdi,  and  he  was  knodied  down,  nm  .over, 
and  klUed.  About  two  hoars  after  the  aed* 
dent  &  witZRBS,  who  la  mioontradleted,  exam- 
ined the  frog,  and  fbnnd  that  tme  of  the  boits 
^rtddi  bad  passed  ann«h  the  two  nUb,  to  hoM 
them  hi  posHlon,  waa  oat  of  placa  The  not 
whleh  had  beoi  upcm  one  end  of  It  luail  oosne 
off,  and  the  threads  were  gooe,  so  fiiat  It  had 
woAed  out  of  (me  of  tbe  nllB,  and  ttw  ad  of 
It  waa  upon  the  ground.  This  witness  watch- 
ed tte  raOs  u  tbe  can  poned  over  Ukbi,  and 
found  that  tbe  wel^  wooM  cause  flw  aid  of 
one  of  them  to  rise  vp  untn.  at  the  point  where 
Tumer'B  tbot  waa  caught,  the  web^  w  tUn 
part  between  the  ban  and  tbe  flange^  waa  even 
wltti  the  top  of  tiie  odier  tofl.  Tbe  effect  of 
this  waa  to  make  room  oioagta  tar  tbe  foot  to 
be  CBi^t  between  tiie  rails,  wtaUe^  wIOi  Oieni 
In  fbeir  {airier  position,  tiie  space  between 
than  at  that  p(dnt  was  not  auffldent  to  aditit 
a  foot  aa  Uu^  as  Tmuer'SL  tn  otiMr  wofda, 
at  that  places  If  the  sole  of  tbe  fbot  were 
placed  upon  tiie  tap  at  tbe  two  rails  It  oould 
not  alter  between  tliem,  If  theiy  woe  itatlon« 
ary,  but,  whea  one  of  them  was  proesed  op 
aa  huBcated,  th«  foot  oouM  be  caught  We 
condnde  that  tbe  evidence  Aows  a  defiBctive 
and  dat^anoB  condltloa  ctf  Oe  frag,  and  fliat 
It  waa  ot  waOi  a  m^ure  that  defendant,  with  ms 
dlnary  care,  cooUl  have  dlacorered  aad  oorrect- 
ed  It  before  Tomer  was  hurt  There  la  no  evi- 
dence that  Tomer  knew,  or  ought  to  have 
known,  of  this  state  of  tUnga;  his  doty 
not  requlrli^  him  to  taBpeet  the  trodka  and 
switches,  or  keep  them  hi  order.  l%at  duty 
was  devolved  on  otfwr  em^oyAs.  We  atoo  con- 
ctudo  that  the  evidence  was  sufficient  to  sus- 
tain tbe  flndhig  that,  but  for  the  defbet  hi  the 
frog,  Tumn's  fbot  would  not  have  been 
caught,  and,  oonsequaitly,  that  It  was  toe 
proximate  cause  ot  his  deoUL 
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Tbe  moBt  serioas  quesdtn  lb  the  case  la  wheth*- 
er  or  not  the  erldence  Imperatlyaly  required  a 
finding  ttwt  deceased  was  gnllty  oC  oontrlba- 
tory  negligence  in  going  between  the  caxs  whUe 
Oiej  were  In  motion,  and  In  remaining  after  be 
fband  that  tbe  pin  was  tight,  and  walking 
along  the  track  until  he  came  to  tbe  frog  of 
tbe  switcb.  It  is  shown  to  be  customary  for 
brakemen  and  switchmen  to  go  between  cars, 
feo  coa(de  and  nncoqple  them,  while  th^  an 
tivwly  mevlBg.  The  road  msater  states  that 
ordinarily  there  no  danger  of  getting  the  fool 
oaugbt  in  walking  over  switches  and  f»^ 
But  he  and  other  witnesses  state  that  It  Is  dan- 
gerous and  rash  to  remain  between  moving  oars 
to  couple  them,  and  to  thus  walk  along  wtth 
them  while  passing  over  frogs  and  guard  rails 
of  switches.  It  was  riiown  that  Tamer  waa 
folly  aeqoabited  with  the  yard  at  WllUs,  and 
that  he  was  a  very  competent,  prndent,  and 
faithful  servant.  He  bad  often  wanted  his 
sntordlnatea  of  the  danger  of  getting  caught  In 
the  ttngs,  and  cautioned  them  to  be  careful, 
bat  tt  does  not  appear  that  he  or  others  were 
pTobttJited  ttom  pursuing  the  course  which  he 
did  on  tbi»  occasion.  We  Infer  that  this  cau- 
tion to  hie  men  was  not  tMt  It  should  not  be 
done  at  all,  bnt  should  be  dene  with  care.  Tbe 
qnestlott  which  arises  la  this:  In  view  of  the 
fiict  that  one  might,  with  propca*  care,  walk 
safely  over  such  places;  that  Turner  waa  thor- 
oiwbly  competent,  careful,  and  cognizant  of  hia 
dnttes;  that  be  was  acquainted  with  the  track 
and  switches,  and  that  he  had  a  right  to  as- 
sume that  they  were  not  rendered  additionally 
dangerous  by  defects;  that  the  speed  of  ihe 
cars  was  so  slow  as  to  allow  him  to  Walk  with 
care,— Is  the  conclusion  that  he  was  guilty  of 
contributory  negligence  so  obvious  that  this 
court  must  set  aside  the  action  of  tlie  jury  and 
tbe  trial  jiK^e,  based  on  a  different  View?  We 
do  not  so  regard  It.  Tbe  clreumetances  Indi- 
cated presented  a  questlMi  for  the  judgment  ot 
a  Jury,  and  one  on  wbicb,  In  our  opinion,  tbeir 
Ji^gmrat  should  be  respected.  If  deceased  waa 
not  Impnident  in  gohig  and  remaining  between 
the  cars,  as  be  did,  until  the  frog  was  readied, 
there  la  nothing  to  'Indicate  that  he  was  guilty 
at  carelessness  while  tliere.  The  circumstances 
suCQclently  prove  that  he  conducted  himself 
with  care,  and  STolded  the  spaces  where  tbere 
was  danger  of  having  his  foot  fastened,  with 
the  switch  ta  Ita  proper  condition,  and  waa 
cao^t  by  the  dlapiacement  nt  the  rails  at  & 
point  where  be  could  otherwise  have  stepped 
with  saCety.  The  caee  is  essentially  dUfercDt 
tiom  Unt  of  Crawfbnl  v.  Railroad  Co.  (Toe 
SvtO.)  38  S..  W.  084.  Tbece  was  no  deflect  In 
ttie  switch  In  that  case.  The  conditions  which 
Crawford  claimed  caused  his  injury  were  all 
known  to  himself  at  the  time,  and  be  volun- 
tarily exposed  himself  to  the  danger.  It  vraa 
not  held  In  that  case,  nor  in  any  other  lliat  Is- 
dted,  that  tbe  mere  walking  tKtween  moving 
cara.  on  a  switch  supposed  to  be  in  a  proper 
conditlan.  Is  such  negligence  as  to  precltide  a 
retiarar  tor  Injurlea  which  ware  cauaed  by  a 


dftfect  In  ttie  i^^UaiiceB,  and  whlcb  tbe  party 
would  not  have  suffered  but  for  wacb  defect*. 
That  is  the  propostUmj  here.  It  foUem  that 
tbe  court  properly  refused  to  Instrttct  ttie  Jury 
to  retnm  a  T<«-dlct  for  defendant. 

Complaint  Is  made  that  the  court  submitted 
lasuee  to  the  jury  not  raised  by  the  evidence^ 
In  deQning  the  duty  ot  defendant  to  keep  ita 
tracks,  switches,  main  rails,  and  guard  rails  In 
proper  repair.  The  rails  of  the  trog  were  part 
oC  the  trank.  and  of  the  BWlt<^.  There  was  no 
evidence  of  any  defect  In  tlie  main  rails  or  the 
guard  ralist  but  there  Is  no  likelihood  that  this 
part  of  the  charge  misled  tbe  Jury.  The  in- 
strncdona  complained  of  were  general  deOnl* 
lions  of  the  duty  of  defendant,  and  the  charge, 
as  a  wholes  when  applied  to  the  evidence,  could 
have- left-no  donbt  In  the  mind  of  a  jury  as  to 
tlie  point  on  which  their  verdict  must  d^nd: 
Tbe  defmdant  Itself  committed  much  the  same 
error  In  one  of  the  special  charges  asked.  The 
charge  of  the  court  does  not,  as  claimed  In  the 
eighth  assignment,  authorize  a  verdict  tor 
idalntlff  upon  proof  only  that  he  was  not  guilty 
of  contributory  negUgenee,  without  proof  of 
negligence  on  the  part  of  deffflidant  The  oth- 
er asslgmneota  raise  questions'  which  are  al- 
r^dy  disposed  <^  Affirmed. 


HOUaii  T.  KOUNTZB  et  al.i 
(Oe«rt  of  Civil  A{>peala  of  Texas.    Dec.  2, 

1897.) 

B^ns— Cbsok  AOAixsr  Drpobiv— assioxaaNTs—  . 

BlOBT  OW  AiCTIOX. 

An  nnsceepted  check  docs  not  constitute  aa 

equitable  assignmeat,  pro  tanto,  of  the  fund 
against  which  it  iB  drawn,  and  therefore  will  not 
support  an  action  by  the  holder  against  tb* 
drawee. 
Garrett,  O.  J.,  dissenting 

Appeal  from  district  court,  Smltti  cotin^t 
Felix  J.  McCord,  Judge. 

Action  by  T.  W.  House  ^Inst  Bonner  A 
Bonner,  as  drawers,  and  Kountze  Bros.,  as 
drawees,  ot  a  check  In  his  favor,  and  also 
against  tbe  Olty  National  Bank,  as  an  attach- 
ing creditor-  of  said  Bonner  &  Bonner.  From 
a  judgment  In  Cavor  of  Koimtn  Bros,  and  the 
City  NadoBsl  Bank.  idalntUC  ivpeals.  Afflrm- 
ed. 

H.  M.  'Vniltaker  and  Frank  Andrews,  for 
appellant  W.  8.  Httndon  &  Son  and  Ben  B.  - 
Cain,  tor  appellees. 

aAKBETT,  G.  J.  On  November  J2.  ISM. 
Bonner  &  Bonner,  who  were  bankers  doing 
business  In  tbe  city  of  l^ier,  Tex.,  drew  a 
check,  payable  to  T.  W.  House,  a  banker  of 
Houston,  Tex.,  on  Kountze  Bros.,  who  were 
bankers,  doing  business  as  such  In  the  dty  of 
New  Tork,  for  tbe  sum  of  75.000.  as  follows: 
"Bonner  &  Bwmer,  Bankers.  No.  14,183.  Ty- 
ler, Texas,  Nov.  12,  1891.  Pay  to  the  order 
of  T.  W.  House  $.>,000.00  (Ave  thousand  dol- 
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lanl).  [Sgd]  B(Huier  ft  Bonner,  Ootnun.  lb 
KonntM  BroB^  120  Broadwv.  Nev  York,  N. 
T."  Two  6aj%  aftenranu,  to  wit,  NoTembv 
X4,  1881,  Bonao:  &  Bonno:  became  buKdvent, 
and  made  a  deed  of  aaalgnment  for  the  benefit 
of  thtir  creditors.  The  Cat7  Natkmal  Bank  of 
Dallas,  Ta^  brought  a  snit  against  them  In 
the  Bivreme  court  of  the  dt;  of  New  York 
npcnt  an  Indebtedness  In  Its  &Tor,  and  sued  out 
a  writ  of  garnlsbment  or  attachment  against 
Koontze  Bros.,  which  was  served  on  the  lat- 
ter NoTember  16,  IS&L.  Next  day  (on  Novem- 
ha  17,  1891),  the  check  drawn  In  favw  of  T. 
W.  House  was  presented  to  Kountse  Bros,  ftir 
payment,  which  was  refnsed.  At  the  time  jf 
the  presentment  of  the  check,  Kountse  Bros, 
had  on  deposit  In  tbelr  hank,  to  the  credit  of 
Burner  &  Bonner,  the  sum  of  |7,24S.48^  which 
within  a  few  days  was  increased  to  $8^019.29 
by  remittances  which  were  then  fn  transit 
Koontze  Bros,  woe  the  correspondents  of  Bon- 
ner &  Bonner  In  the  city  of  New  York,  for 
Uie  transaction  of  their  banktaig  business,  and 
the  payment  of  such  drafts  or  checks  as  they 
might  draw  on  fliem  In  faTOr  of  their  cos- 
tomos,  for  which  purpose  the  money  to  the 
credit  of  Bonner  St  Bonnw  with  Konnlae  Bros, 
at  the  time  the  check  was  drawn  and  presented 
had  been  deposited.  Ihey  did  budness  In  the 
nsnal  manner  of  bankon,  and  had  no  q  iedal 
undertaking  w  agreement  with  respect  to  the 
payment  of  the  chet^  drawn  In  favor  of  T. 
W.  House,  and  It  was  drawn  and  delivered  to 
House  In  the  nsual  course  of  business.  There 
was  no  agreement  tiiat  the  deposit  was  a 
spedal  one,  to  meet  any  puUcular  draft  or 
drafts;  nor  was  tbm  any  agreement  between 
House  and  TtfmTw>y  ^  Bonner,  other  than  the 
check,  and  such  as  may  be  Inferred  from  It 
and  the  usual  course  of  the  business  of  bank- 
ing; and  there  were  no  facta  or  drcnnutances 
which  would  Indicate  that  there  was  otherwise 
any  Intmtltm  to  assign  or  set  wart  for  the 
use  of  House  any  particular  sum  of  mcmey 
on  d^Mslt  with  Kountze  Bros.,  against  whom 
the  check  was  drawn,  other  than  the  mere 
fact  that  the  check  was  drawn,  for  a  valuable 
consldKatlon,  In  the  nsual  course  of  buslneas. 
At  the  time  that  Bonner  &  Bonner  failed  and 
suweoded  business,  they  weie  Indebted  to 
Kountse  Bros,  on  three  promissory  notes;  and 
ammg  them  was  a  note  for  910,000,  due  No- 
vember 23,  1881.  Two  of  the  notn  woe  Im- 
'medlatdy  paid  with  the  proceeds  of  ccHlatend 
aecurltles  attached  to  them,  and  an  excess  of 
the  collaterals  amounting  to  $1,402.45,  after 
the  payment  of  the  two  notes,  was  credited  on 
the  915,000  note.  This  note  was  also  credited 
with  93,900,  the  proceeds  Of  one  of  the  col-- 
latend  notes  attached  to  it  Other  collaterals 
attached  to  the  915,000  note  were  a  note  of 
John  Durst  for  the  sum  at  94390,  and  a  note 
of  J.  H.  Brown  ft  Co.  fbr  the  sum  of  910,- 
000,  to  which  was  also  attached  certain  pre- 
ferred stock  of  a  compress  company,  amount- 
hig  to  910,000.  Nothing  has  been  collected 
on  dther  of  these  notes.  Than  was  evidence 
to  the  effect  that  John  Durst  was  S(dvent  when 


the  note  matured,  but  a  suit  brought  by 
Kountae  Bro%  was  pending  agaluat  hhn  for 
the  amount  of  his  note  at  the  time  of  the 
tdal  below.  The  evidence  showed  that  J.  H. 
Brown  ft  Oo.  were  insolvent,  but  there  was 
testhnony  to  the  effect  that  the  compress  stock 
fbr  910,000  oould  have  been  scdd  at  the  time 
of  the  iUlure  of  Bmmo'  ft  Bonner  for  9G>500, 
but  that  Kountse  Bros,  had  mislaid  the  stock, 
and  did  not  know  until  some  time  afterwards 
that  it  bad  been  attached  to  the  J.  H.  Brown 
ft  Go.  note.  The  atodc  at  the  time  of  th-> 
trial  bdow  was  wwth  about  25  cents  m  tW 
di^ar,  and  a  stdt  brought  by  Kountse  Bma. 
to  foreclose  their  lien  upon  It  was  thai  pend- 
ing. The  amount  due  the  City  Natkmal  Bank 
Dallas  was  933)5-33.  T.  W.  House  tanvught 
suit  against  Bonner  ft  Bonner,  as  the  drawers, 
and  Kountse  Bros.,  on  their  obUgstkai  to  accept 
and  pay  the  check  above  mentioned,  for  the 
recovny  of  the  amount  thereof;  makJi^  the 
City  Natkmal  Bank  also  a  party  defendant  in 
order  to  adjudicate  Its  righto  under  the  gamlsU- 
ment  Kountae  Bros,  answered  the  petition 
by  a  demurrer  ttiat  no  liaMllty  was  created 
against  them  on  the  unaccepted  check  sued  .w 
by  the  plaintiff.  They  further  answered  by 
Scleral  denial,  and  a  special  plea  setting  up 
the  hidebtedness  of  Bonner  ft  Bonnor  to  than, 
and  rf*imwfl  a  Uen  on  the  ocdlatKal  in  their 
bands,  as  well  as  the  deposit  to  the  credit  of 
Bonner  ft  Bonner,  toe  the  payment  of  aald 
indebtedness.  They  also  set  up  the  garnish- 
ment proceedings  against  them  by  the  City 
National  Bank,  and  claimed  that  the  fund  or 
degposlt  was  In  cnstodia  Isgls,  and  that  there 
was  not  more  than  enough  In  thdr  hands  to 
satisfy  their  own  dalma  and  that  of  the  CMty 
National  Bank.  They  also  pleaded  their  CaDutv 
to  collect  the  collaterals  to  secure  the  note  from 
Bonner  ft-Bonnw.  Upon  the  trial  behnr,  the 
court  trying  the  case  without  a  ixof,  htitl 
that  there  was  no  asslgnmait  of  the  fund, 
and  that,  as  the  check  had  never  been  accepted 
by  Kountae  Bros.,  the  plaintiff  had  no  cauiv 
ct  action  against  them,  and  mdered  jndgnaent 
la  favor  of  Kountse  Bros,  and  the  City  Na- 
tkmal Bank,  but  ag^nst  Bonner  ft  Bcnner. 
In  favor  of  Hous^  for  the  full  amount  oC  cue 
Indebtedness  sued  for. 

Appellant's  contention  b  that  the  drawing  of 
the  chedE  op^ted  as  an  assignment  to  him, 
pro  tantt^  of  the  amount  €t  the  funds  de- 
posited to  the  credit  of  Bonner  &  Bonner  with 
Kountse  Bros.,  and  gave  him  a  right  of  acs 
tlon  against  Kountze  Broa^  although  the 
fdieck  was  neva  accepted  by  them.  It  Is  well 
settied  that  a  bank  deposit  Is  a  debt  owed  by 
the  banker  to  the  depositor,  and  that  a  part 
of  a  chose  In  action  may  be  assigned,  and  anit 
maintained  against  the  debtor  for  ttie  part  so 
assigned.  Harrla  Co.  v.  Campbell,  68  Tex.  ST, 
8  S.  W.  243.  But  tboe  is  a  difference  of 
opinion  about  the  right  of  a  holder  of  a  dieck 
drawn  by  a  depositor  against  mon^  depoedt- 
ed  by  him  In  a  bank,  and  nev«  accqtted  by 
the  bank,  to  maintain  a  suit  there<m  against 
the  bank.   The  weight  of  authority  la  that 
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Bucb  a  inilt  cannot  be  maintained.  This  is  the 
rule  In  England,— made  so  by  an  act  of  par- 
liament codifying  the  law  upon  the  subject  ct 
bills  of  exchange,  and  the  decisloDB  ot  the 
Engllsb  courts  before  that  time.  But  the  act 
does  not  extend  to  Scotland,  where  the  bOl 
operates  as  an  assfgnmeut  from  the  time  that 
It  is  presented  to  the  drawee.  4  ling.  Rul. 
Cas.  169.  The  act  referred  to  defines  a  check 
to  be  "a  bOl  of  exchange  drawn  on  a  banker 
payable  on  demand."  It  la  also  the  rale 
adopted  by  the  supreme  court  of  the  Uoited 
States  and  many  other  courts  in  this  country. 
On  the  other  hand  quite  a  number  of  the 
states  have  adopted  the  contrary  rule,  and 
bold  the  drawing  of  a  check  by  a  banker, 
against  funds  upon  deposit,  Is  an  assignment 
pro  tanto  of  the  fund  In  the  hands  of  the 
banker,  to  the  drawee  of  the  checa,  or  at 
least.  If  there  Is  do  assignment,  that  the  check 
holder  has  such  a  privity  of  contract  with  the 
banker  as  to  authorize  him  to  maintain  the 
action  against  the  bank,  upon  an  implied 
promise  to  par  the  check  of  the  depositor. 
For  a  collation  of  tbe  authorities,  pro  and 
con,  see  5  Am.  &  Eng.  Enc.  Law  <2d  Ed.)  p. 
1061  et  seq.  and  page  1065  et  seq.  and  notes; 
alao  for  a  collation  and  discussion  of  the  au- 
thorities, 2  Morse,  Banks  (Sd  Ed.)  S  S13  et 
seq.  and  section  528  et  seq.  KoteB  citing  the 
English  and  American  cases  upon  the  ques- 
tion will  be  found  in  3  Eng.  Rul.  Cas.,  at 
pages  767  and  760.  The  courts  holding  that 
tbe  drawee  of  an  unaccepted  check  has  no 
right  of  action  against  the  banker  do  so  upon 
the  grounds  that  the  contract  Is  with  the 
depositor,  and  the  bank  owes  no  duty  to  tbe 
check  holder,  and  therefore  can  maintain  no 
action,  for  the  want  of  privity  of  contract; 
that  the  check  la  fdmply  an  order  that  may 
be  countermanded  at  any  time,  and  does  not 
operate  as  an  assignment,  legal  or  equitable, 
of  the  d^M>aIt  upon  which  It  Is  drawn,  or  cre- 
ate a  lien  thereon,  at  law  or  in  equity;  tliat 
the  contract  of  the  bank  with  the  depositor 
la  entire,  and  the  drawer  of  the  check  may  not 
split  np  his  cause  of  action  against  It;  and 
that  to  allow  tbe  check  bidder  to  sue  woold 
be  to  give  the  right  of  action  to  two  persons 
for  the  same  thing.  These  courts,  bowever, 
have  recognized  the  principle  that  there  may 
be  an  assignment  of  tbe  fund  In  the  bank  to 
tbe  drawee  of  the  cbeck,  growing  out  of  tlie 
Intention  of  the  parties,  and  the  circumstan- 
ces of  the  case.  Tbere  are  quite  a  number 
of  cases  In  the  8a[H«me  court  of  tbe  United 
States,  and  other  courts,  lllnstratlng  this  iwln- 
dple;  and  they  are  easily  dlstli^lshed  from, 
and  in  no  wise  conflict  wltb,  the  cases  holding 
to  the  general  doctrine  that  no  action  can  be 
nulntalned.  The  leading  case  relied  upon  In 
auKwrt  of  the  rule  that  the  cbeck  holder  can- 
not maintain  an  action  against  the  bank  is 
Bank  ▼.  Millard,  10  WaU.  162.  In  that  case 
a  paymaster  of  the  army  drew  a  che<A  on  tbe 
bank.  In  faror  of  Oapt  Millard,  in  myment 
of  a  balance  due  him  by  the  government 
The  cbeck  fdl  Into  tbe  hands  of  another  per* 


son,  and  the  bank  paid  it  on  a  forged  Indorse- 
ment. Millard  recovered  the  check,  and  sued 
the  b&uk.  The  court  held  that  in  the  absence 
of  proof  that  the  check  bad  been  accepted  by 
tbe  bank,  or  charged  against  the  drawer  Id 
a  settlement  with  the  bank,  Mlllai-d  could  not 
maintain  a  suit  against  tbe  bank;  and  this 
rule  has  been  adhered  to  In  all  the  subse- 
quent decisions  of  that  court,  whenever  the 
question  has  been  raised.  But,  as  above  stat- 
ed, there  are  cases  In  which  the  court  has 
held  that  there  was  an  assignment  of  tbe 
fund  to  the  deposit  of  the  drawer  in  the  bank, 
In  favor  of  tbe  drawee  of  the  cbeck,  arising 
out  of  the  particular  transaction.  A  case 
Illustrating  this  principle  Is  that  of  Bank  v. 
Yardley,  166  U.  8.  634,  17  Sup.  Ct  43©.  from 
which  it  appears  that  the  president  of  the 
Keystone  National  Bank  of  Philadelphia  so- 
licited tbe  Fourth  Street  Bank  to  give  his 
bank  $25,000  In  gold  certificates  to  meet  its 
balance  at  the  dearing  boose.  He  represent- 
ed that  his  bank  had  about  that  sum  on  de- 
posit with  the  Tradesmen's  National  Bank  of 
New  York,  and  exhibited  a  memorandum 
showing  that  to  be  the  case,  and  offered  bis 
cbeck  for  the  amount  The  check  was  taken, 
and  the  gold  certificates  delivered.  On  the 
next  momlDg,  before  the  check  was  presented 
to  the  New  York  Bank,  the  Keystone  Natitm^ 
Bank  was  closed,  by  the  order  of  tbe  United 
States  comptroller  of  the  currency.  The  suit 
was  a  bUI  In  equity  to  subject  tbe  money 
which  had  been  paid  to  the  recover  to  tbe 
payment  of  the  check;  and  It  was  held  that 
tbe  rule  that  the  cbeck  holder  cannot  sue  the 
bank  upon  which  his  cbeck  Is  drawn  was  rec- 
ognized, but  that  the  transaction  showed  an 
assignment  of  tbe  particular  fund  on  deposit 
with  tbe  New  York  bank  to  the  credit  of  the 
drawer.  So  there  is  no  conflict  of  decLBltm  In 
the  supreme  court  of  the  United  States  upon 
this  questlotL  The  same  prlndi^e  Is  recogniz- 
ed by  the  other  courts  which  bold  that  tbe 
cbeck  bolder  has  no  right  to  sue  the  bank 
ujwn  an  unaccepted  draft.  There  are  two 
leading  cases  in  sun>ort  of  the  contrary  doc- 
trine, which  allows  the  check  tudder  to  sue. 
decided  about  the  same  time.  They  are  Fo- 
gartles  T.  Bank,  isi  Rich.  Idw,  MS;  and  Munn 
T.  Borch,  25  UL  85.  The  supreme  court  of 
South  Carolina,  in  Fogarties  t.  Bank.  Id  the 
well-considered  (^nlon  dellTered  by  Judge 
Johnson,  in  gostalnlng  tbe  right  of  a  check 
bolder  to  sue,  bases  It  upon  the  Implied  con- 
tract between  the  ht^er  of  the  cbeck  and  the 
bank.  In  Mnnn  t.  Borch  the  suprrane  court  ttf 
IlUnois  holds  that  there  Is  not  only  an  Implied 
contract  to  pay,  but  an  equitaUe  assignment, 
pro  tanto,  of  so  much  of  the  fund  m  despoeit  m 
the  bank  as  the  check  amounts  to,  in  favor 
of  the  drawee  of  the  check.  Tbe  authorities 
are  quite  numerous  on  both  sides  of  the  ques- 
tion, and  reasons  are  given  by  Judges  deliver- 
ing the  opinions  of  tbe  cotirts,  In  supprat  of 
tbelr  Tlew^  which  are  cogent  to  sustain  the 
position  taken.  The  text  writers,  in  discuss- 
ing tbe  question,  uniformly  favorihe  rule  idv- 
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iDg  the  ebeck  bolder  tlie.  ri|^t  to  8ti&  Tlede- 
maa,  who  1>  more  conBeiratiTe  than  Moree, 
says:  "The  caiCB  which  deny  the  right  of  the 
obeck  holder  to  me  the  bank  are  by  far  more 
Dnmeroaa  than  those  which  recosniae  hla 
right.  And  although  it  is  not  difficult  to  dem- 
onstrate that  the  ruling  of  the  minority  of  the 
courts  is  more  rational,  and  more  consistent 
with  the  general  principles  of  the  law,  in  or- 
der to  secure  the  much-desired  unifonnity  of 
rules  throughout  the  United  States,  in  respect 
ta  commercial  law,  it  nuy  be  best  tor  the 
minority  to  yidd  to  the  majority,  on  tlie 
ground  that  communis  error  Cadt  Jus."  Tied. 
Com.  Paper,  {  462.  In  this  state  the  question 
may  be  said  to  be  res  integza,  sUice  our  so* 
prame  court  has  never  passed  on  it  It  came 
before  the  conrt  of  clril  appeals  for  the 
Fourth  district,  and  that  court,  In  an  o];rinion 
1^  Chief  Justice  James,  sustained  the  right  to 
sue.  Doty  V.  Caldwell  (Tex.  Clr.  App.)  38 
S.  W.  U)25.  The  old  court  of  appeals  held 
also  to  the  same  effect.  Bank  v.  Bandall^ 
White  &  W.  CiT.  Caa.  Ct  App.  t  97S. 

Counsel  for  the  an>ellees  Kountze  Bros,  con- 
tend that  the  law  of  New  York  should  control 
the  question  as  presented  In  thl&  cose,  because 
the  check  waa  drawn  on  a  bank  In  New  York, 
to  be  paid  out  of  a  deposit  there.  It  may  l>e 
conceded  that  the  position  is  correct  Abt  v. 
Bank  (IlL  8np.)  42  N.  £.  866.  Yet  there  was 
DO  proof  of  what  the  law  of  New  York  Is. 
But,  as  this  is  a  question  of  the  law  mer- 
chant, the  court  might,  perhaps,  take  Judi- 
cial notice  of  the  law  merchant  as  prevailing 
In  the  state  of  New  York,  In  absence  of  proof 
to  the  contrary.  Whart  Et.  {  20S.  The 
rourt,  however,  must  Inform  ttaelf  as  to  the 
Mate  of  the  law,  and*  in  doing  so,  finds  that 
ttiere  Is  a  hopeless  conflict  in  the  decisions, 
and.  In  the  absence  of  pxoot  of  any  statute 
of  New  York  upoa  the  question,  must  at  last 
decide  it  upon  genoral  prlncl^es.  The  deci- 
sions of  the  New  York  courts  cannot  be  more 
than  persuadve,  because  th^  cannot  l>e  no- 
ticed judif^y,  as  furnishing  evidence  of 
what  the  law  of  New  York  really  is. 

After  a  careful  examination  of  the  authori- 
tlea,  and  a  full  consideration  of  the  reasons 
In  favor  of  and  against  the  right  to  sue, 
a  majority  of  the  court  are  of  the  opinion, 
that  the  weight  of  reason,  as  well  as  of  au- 
thority, is  In  support  of  the  rule  that  the 
-suit  cannot  be  maintained.  The  writer  has 
reached  the  opposite  conclusion,  and  Is  of  the 
opinion  that,  while  the  weight  of  authority 
is  against  tlie  rule  authorizing  the  suit,  yet, 
«a  stated  by  the  text  writers,  the  weight  of 
reason  la  with  those  courts  which  hold  that 
the  check  holder  has  the  right  to  soe  the  bank, 
although  his  check  has  never  been  accepted. 

In  view  of  the  conclusion  reached  Ity  the 
majority-  of  the  court  It  becomes  unnecessary 
to  pass  upon  the  right  of  Kountze  Bros,  to  set 
off  the  deposit  against  the  note  of  Bonner  & 
Bonner,  or  to  determine  the  effect  of  the  gar- 
nishment The  Judgment  of  the  court  below 
will  be  affirmed.  Affirmed. 
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Iioimi  nr  Caas  Liabiutt— Evroaiio— Ra*ao». 
ABLE  Care. 

1.  On  an  Issne  as  to  irtiether  s  locomotire  beH 
was  rinring,  s  namber  of  witnesses  testiSed  tiliat 
It  was;  and  only  one,  who  was  engaged  in  ahov- 
dina  Btime  from  a  flat  car,  testified  that  he  did 
not  hear  it  Hdd  that  there  waa  not  raough  con- 
tradictory testimoiiy  to  require  the  sntanMon  of 
the  tmestlon  to  the  jury. 

2.  When  alocomotiTe,  In  hackhig  onto  a  siding, 
moves  a  line  of  cars,  which  have  l>een  standiag 
for  several  weeks  at  a  point  where  foo^ths 
croRs  the  tradca,  wbile  It  is  the  duty  of  the  em- 
ployes «t  tile  oompany  to  keep  a  lookout,  to  vhM 
mjuring  persons  who  may  be  crossing,  the  com- 
poay  is  not  liable  for  an  injury  to  a  diild  play- 
iDg  under  the  cars. 

Appeal  from  district  court,  MoacflB  county; 
3.  a  BoBsell,  Judc& 

Action  1^  Martin  Balda  against  tlM  Teza»- 
Mexlcan  Bailway  Oompany  and  odien. 
Judgment  fbr  plaintm;  and  defendants  iv* 
peaL  Reversed. 

Dodd  &  MuUally,  for  ai^llants. 

WILLIAMS,  J,  The  appellee  was  run  over 
and  Injured  by  a  car  of  the  appellant  on  the 
24tU  day  of  October,  1896,  and  this  acUon 
was  brought  w  recover  damages.  Appellant's 
road  runs  through  the  town  of  Alice,  where 
It  has  a  yard,  consisting  of  main  track  and 
several  sidings.  Upon  one  of  these  tidings, 
10  or  IS  flat  cars  had  been  standing  for  six 
or  eight  weeks  prior  to  the  day  when  appel- 
lee received  his  Injuries.  On  the  day  in  ques- 
tion there  was  an  engine  engaged  In  doing 
work  upon  this  yard,  and,  about  the  time 
when  the  passenger  train  waa  due,  this  en- 
gine was  backed  In  upon  the  side  track  apon 
which  the  cars  stood.  In  order  to  dear  the 
nuUn  track  for  the  passage  of  the  passenger 
train.  Tb  do  thia,  It  waa  necessair  that 
these  stationary  cara  should  be  moved  a 
short  distance,  so  as  to  give  room  upon  the 
dde  track  for  the  engine.  Appellee,  a  child 
five  years  of  age,  without  the  knowledge  of 
the  employds  of  the  appellant,  bad  gone  be- 
tween two  of  the  stationary  cars,  and  was 
there  at  play.  The  engine  waa  moved  against 
one  of  these  cara,  at  some  distance  from 
where  the  appellee  was,  and  pushed  back  ihe 
line  of  cars  a  distance  of  about  eight  feet 
knocking  the  child  down  and  causing  the  in- 
juries complained  of.  In  going  upon  the  sid- 
ing, those  operating  the  engine  were  keeping 
proper  lookout  ahead,  and  were  ringing  the 
bell.  There  Is  nothing  to  Indicate  the  omis- 
sion of  any  ordinary  precaution  on  their  part 
It  was  the  habit  of  persons  living  south  of 
the  road  to  cross  the  tracks  In  the  jard.  in 
going  from  one  part  of  the  town  to  another. 
There  were  beaten  pathways,  thus  used, 
which  crossed  the  tracks  at  a  short  distance 
from  where  the  child  was.  It  was  also  a 
common  thinf  for  pe(^e^-«sd  chlUrai  to 
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eron  the  tracks  at  anj  point  In  ttw  yard 
vbere  ttiey  fonad  It  nuet  conreideDt,  but*  on 
llie  occadoi  in  QaeBtion,  It  do«B  not  appear 
that  any  one  was  attempting  to  cross  the 
tradUt  or  that  there  web  anything  to  indi- 
cate the  presoiee  at  this  child,  or  of  any  one 
else,  about  the  cars,  or  npon  the  tracks.  The 
watchont  kept  by  the  onployte  ot  the  appe- 
lant seems  to  have  been  suffl<^nt  to  have 
discovered  any  one  attempting  to  cross  the 
trad»  In  the  ordinary  way.  As  before  stat- 
ed, none  of  the  employte  knew  of  the  pres- 
ence of  the  child  upon  the  gronnds  In  time  to 
bave  saved  him  from  Injury.  The  sectloai 
foreman  was  seated  north  of  the  track,  at  a 
point  abovt  okk*^!^  to  that  where  the  child 
was  playing,  and  his  attention  was  attracted 
to  the  child  by  Its  ontcry  Just  as  the  car 
moved.  He  at  once  ^ve  the  signal  for  the 
engine  to  stcv,  and  this  was  done-  as  soon  as 
poBslUe.  The  section  foreman  had  nothing 
to  do  with  the  operation  of  the  en^ne  or  tbe 
cars,  but  bis  tignal  was  nevertheless  obeyed 
by  the  ^iglnenr.  We  have  stated  Uiat  the 
bell  was  being  rung  as  the  engine  moved. 
Such  Is  the  positive  testimony  of  qidte  a  num- 
ber of  witnesses,  and  It  Is  not  directly  dis- 
jrated.  One  witness  <t^e  uncle  of  the  appel- 
lee) testified  on  dtarect  ezarolnatlon  that  the 
bell  was  not  ringing  but  on  cross-examina- 
tion he  stated  that  he  was  ei^aged  in  shovel- 
ing rack  from  one  of  the  flat  cars,  and  did 
not  bear  the  bell.  Whether  he  was  paying 
heed,  in  sneb  a  way  as  to  make  It  probatde 
tbat  he  would  have  heard  or  noticed  the 
sound  ot  the  bell,  or  not,  Is  not  shown.  The 
testimony  of  the  other  witnesses  Is  clear  and 
explicit  tbat  the  bell  was  rioglag.  Under 
the  circumstances,  we  do  not  think  that  tbe 
evidence  on  ttie  point,  of  this  one  witness, 
raises  a  conflict  In  the  testimony.  It  may 
be  eonsldraed  Entirely  consistent  with  that 
of  tbe  other  witnesses,  and  is  not  euougli,  in 
our  opinion,  to  require  the  submission  of  this 
question  to  a  Jury.  The  only  thing  which 
the  evidence  suggests  tbat  the  employte  fail- 
ed to  do  was  to  look  tmder  the  cars  to  see 
If  any  one  was  there  If  the  Judgment  In 
favor  of  appellee  Is  to  be  stistalned,  It  must  i 
be  upon  tbe  assumption  that  It  was  their  [ 
duty  to  make  such  a  search,  and  that.  In  the 
omission  to  do  so»  tbey  wne  guilty  of  negli- 
gence. No  authority  tbat  we  know  of  goes 
to  this  extent  The  tracks  and  csrs  were 
the  property  of  the  appellant,  and  they  bad 
a  right  to  tbe  unobstmcted  use  ot  them.  No 
person  has  a  right  to  be  on  the  tra<^,  and 
between  tlie  cars,  in  such  a  situation  as  that 
occupied  by  the  child.  The  fact  tbat  persons 
might  be  lo(dced  for,  crossing  the  tracks  in 
tbe  yard,  made  It  the  duty  of  those  (q^eratlng 
engines  to  use  ordinary  care,  by  keeping 
proper  locdcout,  to  avoid  Injuring  them.  Ball- 
way  Cow  T.  Smith,  87  Tex.  348,  28  a  W.  620. 
This  tbe  SKf^Isnt's  servants  did.  This  Is  as 
far  as  our  supreme  court  has  ever  gone  In 
defining  the  duty  of  railroad  companies  In 
this  partlculac,  and  Is  as  tar  as.  In  our  Jndg- 


nmit;  It  la  pundssible  to  go.  BaUway  Ca 
T.  Croanoe,  72  Tex.  81,  10  S.  W.  ;U2.  We 
know  of  no  principle  wUeb  would  aathnrlse 
tte  reoovoy  for  the  damages  sued  tor  by  the 
^alntlft  We  might  bave  stated  In  our 
summary  of  the  teets  that  this  string  of 
ears  had  been  moved  a  short  distance  upoa» 
the  Biding  the  same  day  the  accident  oc- 
curred, and  before  it  baioansd,  and  nothing 
occurred  to  indicate  danger  to  any  one.  The 
occurrence  Is  an  nnfwtunate  one,  bat  it  is 
■not  of  that  ctaamcter  whidi  makes  appellant 
responsible  for  Its  consequences.  Tbe  Judg- 
mesat  of  the  district  court  Is  renned,  and 
Judgment  will  be  here  rendered  for  appeUaht, 
that  plalnUff  take  nothing  by  bis  salt  Be- 
vened  and  rendered. 


nationaij  baxk  of  DEXISON  v.  KIL^ 
GORE  et  al. 

(Court  of  avil  Appeals  of  Tms.   Dec.  11, 
1807.) 

BBS  JudioaTa— ExaiipTioiw. 

1.  Where  the  court  below,  on  motion  of  plaln- 
tlCF,  enters  judgment  on  foreclosure  in  his  favor 
in  all  respects  except  as  to  certain  property 
which  is  conceded  hy  the  motion  to  tie  exempt, 
plaintiff  la  estopped  from  again  raising  any  ques- 
tion as  to  the  exemption  of  such  property. 

2.  A  block  of  reni  estate  being  exempt  as  part 
of  defendant's  homestead,  tbe  rental  value  there- 
of, allowed  him  br  the  jury  by  way  ot  damages 
during  a  wrongful  leisure  and  detention,  is  al- 
so exempt 

Appeal  from  district  conrt.  Grayson  coun- 
ty; Don  A.  Bliss.  Judge. 

Suit  by  the  National  Bank  of  Denlson 
against  S.  C.  Kllgore  and  others  to  foreclose 
a  mortgage.  From  a  Judgment  excepting 
part  of  the  property  as  exempt,  ^Intllf  ap- 
peals. Affirmed. 

N.  H.  L.  Decker  and  Maughs  &  Peck,  for 
appellant.  R.  R.  Hazlewood  and  Standlfer 
ft  Eppsteln,  for  appellees. 

HUNTEB,  J.  Tbe  district  court,  upon  tbe 
motion  of  appellant  and  by  consent  of  ap- 
pellees, entere  l  judgment  in  this  cause  in 
aiH>eIlant*s  favor  In  ail  respects  except  as  to 
9300  rental  value  of  block  80,  which.  In  ef- 
fect by  tbe  motion,  was  conceded  to  be  ex- 
empt from  forced  sale  as  part  of  appellee 
Kllgoro's  homestead.  This  5300  was  award- 
ed Kllgore  by  the  Jury  as  the  rental  value 
of  block  86  during  tbe  time  which  appellant 
held  the  block  under  a  writ  of  sequestration 
pending  suit  to  foreclose  a  mortgage  there- 
on, which  mortgage  was  void  because  the 
Uock  was  a  part  of  Kligore's  homestead  at 
the  time  of  its  execution.  There  are  nu- 
merous assignments  of  error  o>mpIalning  of 
tbe  action  of  the  district  court  on  the  trial 
of  the  cause,  all  of  which  we  overrule,  be- 
cause by  appellant's  said  motion  tbe  court 
granted  tbe  Judgment  It  prayed  for  In  tbe 
motion  In  every  particular  except  as  to  al- 
lowing; this  9300  to  be  applied  In  satisfac- 
tion pro  tanto  of  a  92,061.50  Judgment  it  ob- 
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talned  by  tbe  same  motion  mgalnst  KUgore 
on  a  note,  the  Judgment  declarinc  tbe  said 
1800  as  exempt  from  tbe  debts  of  KOgore. 
"Sow,  wbetb^  It  was  exraipt  Is  tbe  only 
qnestlon  In  this  case.  Antellant,  in  effect, 
admitted  In  Its  motion  tiiat  the  block  was 
not  snbject  to  Its  mortgage.  The  only  rea- 
son claimed  for  the  exemption  was  that  It 
was  part  of  Eilgore's  homestead.  It  raises  I 
the  question  of  the  exemption  of  tilts  block  ■ 
again  1^  Its  ass^nments  of  error,  and  raised  • 
It  In  the  court  below  Its  motion  for  a 
new  trial;  but  we  think  it  was  estopped  by 
the  record*  from  raising  the  question  again 
after  procuring  tbe  court  to  grant  Its  mo- 
tion aforesaid,  wherein  it  waived  itt  right 
to  foreclose  on  this  block  by  reason  of  Its 
homestead  character.  If  tbe  block  was  part 
of  Kllgore's  lu>meBtead,  and  thus  exempt 
from  selEure  for  the  payment  of  bis  debts, 
we  think  the  money  allowed  blm  by  the  Jury 
and  court  for  tbe  rental  value  of  the  block 
by  way  of  damages  during  a  wrongful  sei- 
zure and  detention  of  It  would  be  exempt 
also.  The  exemption  would  be.  of  little 
value  If  creditors  can  seise  tbe  business 
homestead,  as  In  this  cas^  turn  out  tbe  bead 
of  tbe  family,  and  thus  deprive  him  of  the 
means  of  supporting  his  family,  and  hold 
and  use  It  until  tbe  rental  value  thereof  is 
sufficient  to  pay  their  debts,  by  setting  them 
off  against  the  claim  for  rents  and  damages 
when  sued  for  their  wrongful  and  oppress- 
ive sefxures.  Tbe  Judgment  In  this  cause 
is  in  ail  things  affirmed. 


HENDERSON  v.  STITH. 

(Court  of  Civil  Appeals  of  Texas.  Jan. 

1898.) 

Dbbdb — pAwii.  Utidbnoe— Srttlemsnt  bbtwebn 

Pautneka. 

Where  a  deed  Is  nncertain  snd  ambignons 

in  its  terms  as  to  whether  it  was  inteodea  as  a 
KettlemeDt  between  pnrtucrB  or  to  satiafy  an  in- 
ilebtedness,  parol  evidence  is  admissible  to  show 
what  was  the  intention  of  the  parties. 

Error  from  district  court  Uano  county; 
W.  M.  Allison,  Judge. 

Suit  by  J*  W.  Henderson  against  Knight 
sttth  to  cancel  power  of  attorney.  From 
n  Judgment  for  defendant,  tbe  plaintiff  brings 
<'tTor.  Affirmed. 

This  suit  was  brought  by  J.  W.  Henderson, 
)ilaint]ff  in  error,  against  Knight  Stlth,  de- 
feiiilant  In  error,  to  cancel  and  revoke  a  pow- 
rr  of  attorney  executed  by  the  former  to 
the  latter  on  the  26tb  day  of  April,  1890,  au- 
thorizing the  attorney  to  sell  a  certain  820 
iicres  of  land.  The  answer  of  defendant 
need  not  be  set  out.  It  Is  sufficient  to  say 
ibat  its  averments  provided  for  the  proof  of 
the  defense,  which  will  be  better  understood 
liy  the  facts,  which  will  be  stated.  The  court 
Iielow,  trying  the  case  without  a  Jury,  render- 
od  judgment  for  plaintiff,  revoking  the  power 
of  attorney,  and  for  defendant  against  tbe 


plaintiff  for  $2S(^  and  foredoslng  lien  upon 
plalntUTs  one-third  interest  In  the  land. 
IMalntlff  has  Inwugbt  the  case  to  this  court, 
and  asks  a  rerenal  of  the  Judgment  raodered 
against  blm.  Defendant,  Stith,  was  In  tbe 
land-agency  business  In  IJaoo,  Tex.,  and  ne- 
gotiated for  plaintiff  tbe  purchase  of  820  acres 
of  land  from  one  Forbes.  Tbe  deed  was  exe- 
cuted by  Fcff-bes,  1^  his  attorney,  W.  G. 
Hughes,  April  14,  18D(K  for  a  consldttatkm 
expressed  of  ^00  casta  and  9800  by  vendoi's 
lien  note  on  the  land  conveyed,  payaUe  <nfte 
year  after  date.  Tbe  deed  was  sent  bj 
▼endw  to  the  Iron  City  National  Bank,  to  be 
delivered  to  the  vendee  when  the  cash  price 
was  paid,  and  tbe  note  signed.  PlalntUC  haul 
only  $300  In  cash,  and  applied  to  Stith  f<w 
the  remainder.  Stlth  fnmlsbed  «600,  and 
plaintiff  $200.  Tbe  note  was  signed  by  An- 
derson, and  the  deed  d^vered.  Stith  then 
took  up  the  $800  note,  paying  $800  tar  It. 
On  the  leth  day  of  December,  1800;  Btltii 
indorsed  the  note  as  follows:  **I  have  recelT- 
ed  payment  In  full  of  this  note  at  or  aboat 
the  time  It  was  dated,  and  all  lien  acqataed 
by  me  by  paying  tbis  note  Is  released  and 
transferred  to  J.  W.  Henderson."  Prior  to 
this  Indorsement,— tbat  Is,  on  tbe  26tb  day  of 
April,  1880,— Henderson  executed  to  Stitb  a 
power  of  attorney,  authorizing  him  to  sell  tbe 
entire  tract  of  land  bought  of  Forbes,  and 
to  execute  general  warranty  deeds.  The  fol- 
lowing language  Is  contained  In  the  power: 
•Tills  power  of  attorney  Is  exclusive  of  every 
other  authority,  my  own  Included,  to  sell  said 
land."  It  also  contained  tbe  following:  "And 
in  consideration  rendered  and  to  be  rend^ied. 
and  money  expended  and  to  be  expended,  by 
said  attorney,  or  his  substitute,  In  tbe  execu- 
tion of  these  presente,  I  hereby  declare  these, 
this  letter  of  attorney,  coupled  with  an  Inter- 
est,—one-half  lDterest,-Hind  Irrevocable."  On 
the  same  date— the  26th  day  of  April,  1890— 
Henderson  and  Stith  entered  into  the  foUow- 
iug  agreement:  "The  State  of  Texas,  Comity 
of  Llano.  The  following  agreemmt  or  con- 
tract is  this  day  made  and  entered  Into  by 
and  between  J.  W.  Henderson,  party  of  the 
first  part,  and  Knight  Stith,  party  of  the  sec- 
ond part,  witnessetb:  Whereas,  the  party  of 
the  first  part  has  this  day  executed  to  the  par- 
ty of  the  second  part  a  power  of  attorney 
atitborizing  said  Knight  Stith,  as  agent  and  at- 
torney of  the  party  of  tbe  first  part,  to  sell 
certain  real  property  in  said  power  of  attor- 
ney named  and  described,  which  said  power 
of  attorney  is  Irrevocable,  the  said  party  of 
the  first  part  hereby  agrees  and  binds  himself 
that,  should  said  party  of  the  second  part 
sell  said  property,  to  pay  the  said  party  of  the 
second  part,  as  compensation  for  bis  services, 
as  follows:  Tbe  said  J.  W.  Henderson  is  to 
have  two  hundred  dollars  paid  to  him  as  part 
purchase  money,  the  said  Stlth  to  have  four- 
teen hundred  dollars  paid  to  him  as  part  pur- 
chase money,  and  the  profits  over  and  above 
sixteen  hundred  dollars  is  to  be  divided  equal- 
ly between  them;  and.  If  a  a  McGlure  be- 
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comes  a  one-third  owner  In  aald  property  be- 
fore Bale,  then  each  of  tbe  three  parties  la  to 
liare  one-third  of  tbe  profits  above  sixteen 
hundred  dollars;  and.  In  consideration  of  par- 
ty of  first  part  having  placed  said  property 
In  the  hands  of  said  second  party,  he  pledges 
himself  to  nae  all  his  energy  In  selling  same." 
On  the  same  date  Fcvbes  executed  a  release 
of  tbe  vendor's  lien  secured  by  tbe  $800  note 
to  Henderson.  April  28,  1890,  Henderson  ex- 
ecuted a  warranty  deed  to  0.  C.  McClnre,  con- 
veying to  blm  a  one-third  undivided  Interest 
In  the  320  acres  of  land  for  a  consideration  of 
¥700  In  cash.  The  $700  was  paid  by  McClure 
to  Stlth.  8tlth,  on  application  of  McOIore, 
paid  back  to  the  latter  $160.99,  and  took  his 
order  on  Henderson  for  the  amount  to  be 
paid  when  Stlth  sold  tbe  land.  On  December 
2,  1880,  Henderson  executed  to  Stlth  a  war- 
ran^  deed  to  a  one-third  ondlvided  Interest  In 
tbe  320  acres  of  land,  In  wblcb  the  considera- 
tion Is  stated:  "$800  to  mft  In  hand  paid  by 
Knlgbt  Stlth,  which  said  amount  was  [ULld  as 
part  porduse  money  to  John  W.  Forbes  In 
oar  purchase  from  him  on  April  11th,  1880." 
Tbe  deed  also  contains  the  following:  "It  Is 
nnderstood  that  this  deed  conveys  to  Knight 
Stlth  an  ondlvided  one-third  Interest;  that 
the  grantor  herein.  3.  W.  Henderson,  retains 
an  undivided  one-third  intwest;  and  that  the 
other  one-tbJrd  waa  heretofore  conveyed  to 
C.  O.  McOlure  by  the  grantor  hoeln,  J.  W. 
Henderson,  and  the  said  Knight  Stitb,  by  deed 
dated  May  the  27th,  1880."  UcClnre,  on  June 
IS,  1880,  conveyed  by  warranty  deed  to  A.  C. 
Hnnter  an  undivided  one-sixth  of  the  320 
acres  of  land  for  f740  consUeratlon,  and  on 
Jnne  20, 1800,  conveyed  by  warranty  deed  his 
remaining  sixth  of  the  entire  trat^  of  320 
acres  to  M.  D.  Slator  and  J.  H.  H^Jean  for  a 
consideration  of  $630.  Stlth,  in  December, 
1880,  executed  on  bis  one-third  biterest  In  tbe 
320  acres  of  land  a  mortgage  to  secure  pay- 
ment of  $1,800,  whlcb  mortgage  has  been 
foreclosed,  and  his  Interest  sold  under  the 
foredoBun^  thus  devesting  him  of  his  <Hie- 
third  Interest  in  the  hud  held  tay  his  deed. 
Stlth  testified  that:  "We  [meaning  himself, 
Henderson,  and  UcClnre]  were  simply  to  be 
equal  owners  in  the  transaction  or  land,  and, 
when  sold,  each  to  liave  bade  his  purchase 
money  and  one-tliird  of  the  imflts."  Stlth 
also  tesUfled  (and  we  give  credit  to  tlie  facts 
stated)  that  he  and  Henderaon  lud  never  bad 
any  settlement  of  tiw  business,  that  tiiey  had 
bad  several  conversations  about  it,  and  that 
Henderson  had  never  disputed  his  xigbt  to  sell 
bis  Interat,  or  to  reserve  the  extra  amount 
of  $883.38.  He  fnrthor  testified  that  Hender- 
son agreed  to  deed  ttxe  one-third  Interest  of 
himself  and  McGlnre,  which  agreement  waa  In 
accordance  with  the  terms  of  tbe  separate 
written  contract,  and  not  in  satls&ction;  and 
that  the  deed  to  him  was  not  to  have  any 
effect  upon  the  powor  of  attorney  or  contract, 
so  far  as  Henderson's  Interest  was  concerned. 
We  adopt  the  findings  of  fact  as  filed  by  the 
trial  judge  as  tme,  and  refer  to  the  same  In 
the  transcript,  except  as  modified  In  the  f<»e- 


golng,  made  by  this  court,  which  gives,  in 
some  respects,  with  mwe  porttenlarity,  Uie 
facta. 

Landerdale  A  Linden,  for  plaliridff  hi  otor. 

COLLARD,  J.  {after  stating  the  facts).  The 
only  assignment  of  error  we  deem  It  neces- 
sary to  discuss  Is  the  second;  the  other  two, 
not  requiring  discussion,  being  overruled. 
The  second  asaignmeut  Is  to  tbe  effect  that 
tbe  court  ought  to  have  held  that  the  deed  of 
Henderson  to  Stlth  for  an  undivided  one-third 
of  tho  land  originally  bought,  expressing  a 
coneidcratlon  paid  by  Stlth  of  $800,  was  a 
payment  to  Stlth  of  $800  of  the  ori^nal  $1,400 
advanced  by  him  In  the  purchase,  and  erred 
Id  not  holding  that  all  the  indebtedness  of 
Henderson  to  Stlth  was  not  thereby  settled 
and  extinguished.  The  deed  of  Henderson  to 
Stitb  does  not.  In  terms,  show  that  It  was 
made  in  settlement  of  the  business,  nor  that 
It  was  to  satisfy  the  indebtedness  of  Hender- 
son to  Stlth.  The  terms  of  the  Instrument 
are  uncertain  and  ambiguous  as  to  Its  effect 
In  the  particular  claimed,  and,  this  Iwing  true, 
parol  proof  was  admissible— and  It  was  ad- 
mitted without  objection— to  show  that  it  was 
not  the  intention  of  the  parties  to  finally  or 
partially  settle  the  business  by  tbe  deed  and 
the  consideration  therein  expressed.  When 
the  deed  was  made  to  Stlth,  charging  blm 
vrith  the  full  amount  received  from  McClure, 
he  had  paid  out  on  the  land  $700,  and  Hen- 
derson had  paid  out  only  $200,  leaving  a  bal- 
ance due  Stlth  both  himself  and  Hender- 
son of  $500,  which  was  to  come  out  of  Hen- 
derson's Interest  In  the  land.  Stith's  Interest 
cost  him  $533.33,  and  Henderson's  the  same 
amount.  EJvIdently  the  court  was  correct  In 
adjusting  the  account  between  the  parties 
Henderson  and  Stlth  according  to  their  rights, 
the  deed  to  Stlth  not  evidencing  an  adjust- 
ment between  tbemRcIves.  We  find  no  error 
as  assigned,  and  the  Judgment  of  tbe  lower 
conrt  Is  aflSrmed.  Affirmed. 


STONE  T.  STONH. ' 

(Court  of  ClrlJ  Appenla  of  Texas.    Jbn.  S, 
1898.) 

Appeal  a!>d  Ekkoh— Fival  JcnoHBxr— Bkvbhs- 
Ai, — Tbial— JuRisnicTioiT  OP  Courts. 

1.  Under  Bev.  St.  1886,  art.  1383,  an  appeal 
lies  to  the  conrt  of  civil  appeals  from  an  inter- 
locutory order  appoioting  a  receiver  to  take 
diarge  of  property  involved  in  a  suit  for  divorce 
and  partition. 

2.  Uflder  Rev.  St.  1896,  art.  906,  the  Jadg- 
nwDt  of  the  court  of  civil  appeals  upon  an  appeal 
from  an  interlocotory  order  appointing  a  re- 
ceiver to  take  charge  of  property  involved  In  a 
suit  for  cKrorce  and  partition  Is  final. 

3.  Under  Rev.  St.  1895,  art.  1465,  a  receiver 
may  be  a[q;»inted  to  talce  charge  of  property  in- 
volved in  a  suit  for  divorce  and  partition. 

4.  An  application  to  the  supreme  court  for  a 
writ  of  error  to  review  a  judgment  of  the  court 
of  civil  appeals,  reversing  and  remanding  a  cause, 
does  not  oust  tbe  trial  court  of  Jurisdiction  to 

'  Application  for  writ  of  error  dijMOiHnedi  fpr 
want  of  jurisdiction.  Digitized  by  V^UUg^LL 
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proceed  witb  (Ik  cue  nnlen  it  appmm  tb&t  tin 
•qpreme  court  has  jarisdictiOD,  oodtr  Rer.  St. 

IHKS,'  art  996,  to  graDt  the  writ 

Appeal  from  district  oout,  Bell  county; 
Marshall  Surratt,  Judge, 

Action  for  dlTorce,  partlUoo.  ud  alimony 
Xry  Mattie  B>.  Stone  against  W.  J.  Stone. 
Upon  a  rerersal  of  the  decree  for  partition 
HO  S.  W.  1022)  a  receiver  was  appointed, 
and  the  defendant  appeals.  Affirmed. 

Henry  ft  fitrlbblli^  and  A.  M.  Uonteltb, 
for  ai^llant  Hanls  ft  Saanders,  for  ap- 
pellee. 

SET,  J.  This  Is  an  appeal  from  an  Inter- 
locutory order  appointing  a  receiver  to  take 
charge  of  certain  property  Involved  in  a  suit 
brought  by  appellee  for  a  divorce  and  for 
'partition  of  said  property.  The  appeal  Is 
authorized  by  statute,  and  the  Judgment  of 
this  court  Is  flnaL  Rev.  St.  1895,  arts.  1383, 
996.  After  due  consideration,  our  conclu- 
sion Is  that  the  pleadings  and  evidence  bring 
the  case  within  the  first  subdivision  of  arti- 
cle 14U5  of  the  Revised  Statutes  of  this! 
state,  which  authorizes  the  appointment  of  i 
a  receiver  at  the  request  of  a  party  Jointly 
owning  or  Interested  in  the  property  or 
fund,  and  where  It  Is  shown  that  such  prop- 
er^ or  fund  Is  in  danger  of  being  lost,  re- 
moved, or  materially  Injured.  The  main 
case  had  been  once  tried,  and  judgment  ren- 
dered granting  appellee  a  divorce,  and  fixing 
the  rights  of  the  parties  as  to  the  property. 
Prom  that  Judgment  appellant  appealed  to 
this  court,  wher«  the  judgment  was  affirmed 
in  BO  far  as  it  granted  the  divorce,  but  was 
rerersed  and  remanded  for  another  trial  as 
to  property  rights.  40  S.  W.  1002.  Appel- 
lant applied  to  the  supreme  court  for  a  writ 
of  error,  and  his  application  was  pending 
In  that  court  when  the  receiver  was  appoint- 
ed; bence  he  contends  that  the  trial  court 
had  no  Jurisdiction  to  appoint  a  receiver. 
We  do  not  think  this  position  is  tenable.  It 
It  be  conceded  (whicb  we  do  not  decide) 
that  a  trial  court  has  no  Jurisdiction  to  ap- 
point a  receiver,  pending  aa  appeal,  we 
think  that,  to  deprive  It  of  snch  Jurisdiction, 
It  must  ctearly  appear  that  the  case  la  pend- 
ing In  an  appellate  court  that  has  Jurisdic- 
tion thereof.  As  to  the  divorce  branch  of 
the  case,  the  Jurisdiction  of  this  court  Is 
final;  and  ao^  also,  li  it  final  where  the  Judg- 
ment of  the  trial  court  Is  rerersed,  and  tbe , 
cause  remanded  tax  another  trial,  except  in 
certain  ^dfled  Instances,  Rev.  Bfc  1895, 
art.  996.  Therefore  tlie  supreme  court  bad . 
no  Jurisdiction  to  revlR  the  notion  of  this , 
court  on  the  divorce  brancli  of  the  case;  and 
as  the  case  was  reversed  and  remanded  as 
to  property  rights,  and  aa  It  was  not  Shown 
that  It  comes  within  one  of  the  exeeptlons 
to  tbe  statute,  which  makes  the  Judgment ' 
of  this  court  reversing  and  remanding  a 
oaurie  final.  It  was  not  made  to  Kpptmr  that 
^e  supreme  court  -iiad  Jurisdiction  of  the 


case.  Any  party  to  a  sntt  In  any  court  may 
file  an  application  la  the  supreme  court  for 
a  wilt  of  error;  bat,  mless  that  court  bas 
Jurisdiction  to  grant  the  writ,  filing  of 
«■  apidicatton  doa  Mt  affeCt  tbe  yatiadle- 
tlou  of  any  othor  court  over  tke  caee.  Ko 
xvverslble  error  to  ass^ed,  and  tbe  Jnds- 
ment  is  affirmed.  Affirmed. 


FORD  «t  oL  V.  DBNTON. 

(Oout  «C  Ovfl  Apveois  of  Tmm.  Jan.  fiw 

1688.) 

ApKAl.— O>!CPI.I0TI?f0  BVIMNCI. 

A  JudsmeDt  of  the  trial  court,  based  en  «ob- 

fiictiug  evideace,  will  not  be  diaturbvd. 

Srror  from  Bell  coanty  ooort;  F.  C.  Hsxd- 
phries,  Jndge. 

Action  by  G.  Denton  against  S.  B.  Ford 
and  others  on  n  promlssoor  note.  Jud^- 
maut  for  plalntlB!,  aad  defendants  bring  «r- 
ror.  Affirmed. 

J.  K.  Fraeman  and  A.  H.  UontcMli,  tar 
plalntuni  In  error.   Banks  ft  Gochruk,  for 

defendant  In  error. 

FISHER,  C.  3.  Tbe  foUowMg  coselse 
statement  as  to  the  nature  of  the  suit  and 
the  tesues  involved  is  taken  from  the  brief 
of  defendant  In  error:  *^fendant  In  error 
brought  suit  against  i^alntiffs  In  error  to  re- 
cover upon  a  promissory  note  for  $660.  The 
defense  was  that  the  note  had  been  giv« 
tor  a  {MUt  of  tbe  purchase  money  for  two 
tracts  of  land  conveyed,  and  secnred  to  be 
eonv^ed,  tbe  plaintiff  below  to  tbe  de- 
fendants below.  The  pleadings,  evidence, 
and  Judgment  of  the  court  sbow  the  contro- 
versy to  be  as  follows:  Prior  to  Oie  time  of 
the  execution  «f  tbe  note  sued  on  by  tlie 
plaintiff,  he  owned  a  tract  of  land  eontatn- 
Ing  5  acres,  In  or  near  tbe  corporate  limits 
of  the  dty  of  Temple,  Tnou,  and  held  and 
owned  an  option  and  contract  to  iHiy 
acres  of  land  adjoining  It  at  tlie  rate  of  «1S0 
per  acre;  that  be  sold  the  defendanta  a  two- 
thirds  undivided  interest  In  the  5  acres  be 
owned,  and  the  option  he  had  in  tbe  8  •  A 
acres,  and  tbe  controversy  arises  over  the 
cimtract  prloe.  The  plaintiff  claimed  that 
be  was  to  receive  a  bonus  of  96S0,  for  iriilcSi 
the  note  was  given,  &s  tbe  'condition  upon 
which  the  defMidanta  -wan  aUowed  to  par^ 
Ucipote  ta  his  taTestmoits;  that  Is  to  say, 
he  was  to  get  a  bonus  of  fOO  per  acre,  less 
the  fractional  three^i^tha  of  an  acre,  to 
let  the  defendants  In  on  Ms  purchase.  Om 
the  other  hand,  fbe  defendants  claim  that 
they  were  only  to  pi^  a  bonos  of  fSO  per 
acre  upon  the  two-tblrds  interest  In  both 
tracts  of  the  feand  which  th^  bouglit.  and 
that,  while  tbe  note  -was  given  for  9650;  (t 
should  have  been  for  9440,  and  that  they 
signed  It  Ihnmgb  a  mistake  M  tbe  amount 
really  due  upon  the  transaetlOB.  The  court 
found  for  plaintiff." 

Tb»  facts  In  evidence  tamltfhed  by  the 
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plalHtlff  below  dearl?  estaJbllsh  tbe  llabUttr 
of  the  defendants  for  1060,  tbe  full  amount 
of  tbe  note  sued  upon.  Tbe  court  below,  U 
is  true,  found  that  tbe  defeudants.  In  exe- 
cuting tbU  note,  did  not  Intend  to  become 
llaUe  for  more  than  $440,  and  that  they 
sisned  It  under  a  mistake  of  fact  a»  to  tbe 
amount  for  wblcb  It  was  drawn.  But,  upon 
the  otber  band,  tbe  findiaga  of  the  court  are 
to  tbe  effeot,  and  the  facta  cLearlr  ^ow, 
wben  viewed  In  the  light  of  the  testimony 
f  omliheJ  by  tbe  plaintiff,  that  there  was  no 
mistake  made  In  prepaElng  the  note  and  In 
stating  the  amount  for  which  the  plaintiffs 
In  error  were  liable.  Tfae  aoie  Question  is 
aUnply  one  of  conflict  In  testimony,  and,  as 
there  Is  evidence  to  support  tfae  iudgnuot 
below,  wc  must,  to  be  In  accord  with  the 
practice  that  prevails  here,  affirm  the  Judg- 
ment, We  find  no  -error  In  the  record,  and 
the  judgment  Is  accordingly  affirmed.  Af- 
fimied. 


PARLIN  ft  ORENDORFF  CO.  et  al.  T. 
WElBjSTER  et  al. 

(Court  of  Clvn  Appeals  of  Texss.    Sec  4, 
1897.) 

Ol'abdia?!   and  Ward  —  Cultitatino  Ward'b 

RbALTT  —  LlABILITT  OF    OUAKDIAIT  —  PaKENT 
A!fD  CBIl.D~Kf8UT  TO  CHILD'S  WaGSS. 

1.  Where  a  guardian,  witfaont  an  order  of  the 
court,  cultiratee  a  tftrm  belonging  to  the  ward's 
estate,  appropriatlog  the  proceeds  to  his  own  use, 
be  is  liable  to  the  estate  for  the  reasonable  rental 
Tfl!ne  of  saeh  farm. 

2.  The  proceeds  of  tbe  firm  are  the  personal 
property  of  tbe  Ktuirdian,  even  though  in  culti- 
vating the  farm  he  employs  tbe  labor  of  his  own 
minor  children,  who  are  bis  wards;  it  not  being 
shown  that  be  lias  failed  to  maintain  and  educate 
•uch  children,  and  thereby  loat  his  parental  rigbt 
to  their  wages. 

Appeal  from  CoUln  county  eonrt;  M.  O. 
Abemathy,  Judge. 

Action  by  C.  W.  Webster,  as  guardian, 
agalnn  J.  L.  MoUlden,  sheriff,  and  others, 
for  the  UTongful  conversion  of '  personal 
property.  The  sheriff  Justified  under  a  writ 
of  attachment,  and,  on  hla  motion,  the  prin- 
cipal «n  tbe  Indemnity  bond  was  Impleaded 
aa  defendant  nalntlff  recovered  judgment 
■gaJnat  the  sheriff,  who  had  judgment 
against  tbe  principal,  Parlln  &  Orendorfl 
Company,  from  whldi  Judgment  the  latter 
appeals.  Reversed. 

Harris,  Etberldge  &  Knight,  for  appellant 
De  Armond  &  Church,  for  appellees, 

RAINET,  J.  This  suit  was  Instituted  by 
C.  W.  Webster,  guardian  of  Thomaa  W.., 
Charles  B.,  Owen  B.,  and  Josle  Webster, 
his  minor  children,  against  J.  L.  Moulden, 
sheriff  of  CoUln  county,  Tex.,  and  the  sure- 
ties on  his  official  bond,  to  recover  the  sum 
of  ¥650  damages  for  the  wrongful  conver- 
sion by  him  of  six  bales  of  cotton  alleged  to 
be  the  proper^  of  said  minors.  Said  Moul- 
den answered,  alleging  that  he  seined  said 


prog^erty  br  virtue  of  a  writ  of  attachment 
Issued  out  of  the  district  court,  Forty-Fourth 
Judicial  district  of  Texas,  DalUui  county, 
and  that  before  making  tbe  levy  Pariin  & 
Orendoifl  Oompai^  executed  to  him  an  in- 
demnity bond,  with  William  M.  Roberts 
and  T.  J.  Clark  aa  sureties,  and  prayed  that 
they  be  made  parties,  and  that  If  Judgment 
was  recovered  against  him  he  should  have 
Judgment  over  against  said  parties.  ParUn 
Jb  Orendorff  Company  answered,  d«iylng 
that  said  wards  bad  any  interest  in  said  cot- 
ton, and  setting  up  aald  attachment  proceed- 
ings; and  also  that  It  had  recovered  Judg- 
ment against  tbe  said  G.  W.  Webster  for  the 
amount  of  its  debt,  with  foreclosure  of  Its 
attachment  Uen  on  said  cotton,  and  that  said 
cotton  was  duly  sold,  and  the  proceeds  ap- 
plied to  said  Judgment,  leaving  a  balance 
still  due  of  fGOO.  Upon  trial  before  a  Jury, 
plaintiff  Webster  recovered  judgment  for 
the  sum  of  ;f 249.26  against  said  sheriff,  and 
judgment  was  also  entered  in  favor  of  the 
sheriff  and  his  bondsmen  against  appellant, 
Pariin  &  Orendorif  Company,  fnmi  which  Judg- 
ment this  appeal  Is  prosecuted. 

The  facts  show  that  C.  W.  Webster  was 
the  duly-appointed  gnardlan  of  his  said  mi- 
nor children,  and  that  as  said  guardian,  un- 
der order  of  the  probate  court,  he  purchased 
68  acres  of  land  with  funds  b^onglng  to 
said  minors,  and  the  title  was  taken  in  their 
name.  The  cotton  levied  on  was  raised  on 
said  land,  and  was  prodneed  by  the  Joint 
labor  of  C.  W.  Webster  and  bis  minor  chil- 
dren, most  of  tbe  work  being  done  by  the 
children,  said  'guardian  not  being  able  to  do 
much  more  than  to  superintend  and  manage. 
When  tbe  sheriff  went  to  levy  upon  said 
cotton  there  were  seven  bales  lying  In  the 
yard.  Said  C.  W.  Webster  claimed  that  Ave 
bales  of  the  cotbm  were  his,  and  that  two 
bales  l>eIonged  to  his  children.  He  claimed 
the  cotton  as  exempt,  because  raised  on  bis 
homestead.  Ihe  levy  was  made  upon  the 
five  bales  claimed  by  bim,  and  also  one 
other  bale,  which  was  at  tbe  gin.  On  tbe 
trial  Webster  testified  that  the  cotton  be- 
longed to  bis  cbUdren,  because  It  was  raised 
on  tbe  children's  land  and  ralaed  by  them. 
The  crops  raised  on  the  premises  for  1890, 
1891,  1892,  1894,  1696,  and  1896  were  used 
by  said  Webster  In  supporting  himself  and 
family,  the  crop  for  1893  being  the  one 
levied  upon.  No  order  of  the  county  court 
was  ever  made  authorizing  O.  W.  Webster, 
as  guardian,  to  cultivate  tbe  farm,  nor  did 
he  ever  account  to  said  court  for  any  of 
the  crops  raised  upon  said  premises,  l^e 
money  Invested  In  said  farm  was  Inherited 
by  said  cbUdren  from  their  maternal  grand- 
father some  time  In  1888.  At  that  time 
their  mother  was  dead,  and,  besides  tbe  chil- 
dren heretofore  mentioned,  G.  W.  Webster 
and  wife  had  a  son  living  whose  name  was 
Grover  C.  Webster.  This  son  died,  bow- 
ever,  before  the  money  was  invested  In  said 
land.   C.  W.  Webster  filed  an  aanoal  report 
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as  guardian,  September  1,  1698,  but  In  It  be 
makes  no  mention  of  any  cotton  as  a  part 
of  the  assets  of  said  vards'  estate,  and  he 
stated  In  said  report  that  he  reported  every- 
thing that  he  considered  his  children  owned. 

The  main  question  In  the  case  Is  whether 
or  not  the  cotton  levied  nfwn  was  subject  to 
the  individual  debts  of  O.  W.  Webster.  The 
contention  of  appellants  Is  that  the  proceeds 
of  the  labor  of  the  minor  children  belong 
to  the  father,  and  the  creditors  of  the  father 
may  proceed  against  such  proceeds  as 
against  any  other  property  of  the  debtor; 
and,  further,  "where  a  guardian,  without  an 
order  of  court,  appropriates  to  his  own  use 
or  rents  to  another  Improved  land  of  his 
wards,  he  Is  only  required  to  account  to  the 
estate  of  his  wards  for  the  reasonable  value 
of  the  rent  of  such  property  during  the  time 
the  same  was  so  used;"  while,  on  the  other 
hand,  appellees  contend  that  where  a  guard- 
ian, without  an  order  of  court,  does  not  rent 
the  land  of  bis  wards,  and  the  same  la 
worked  by  them,  they  are  entitled  to  the 
fruits  of  their  labor,  and,  further,  that  it  Is 
the  duty  of  the  father,  as  the  natural  guard- 
ian, to  maintain  and  educate  his  children 
at  falB  own  expense,  and  that  be  has  no  right 
to  shirt  the  cost  of  these  duties  on  the  estate 
of  his  wards,  etc. 

The  duty  of  a  guardian  in  relation  to  the 
management  of  a  farm  and  renting  of  real 
estate  is  found  In  title  61,  c.  9,  Rev.  St 
1895.  Article  2633  provides:  "If  there  be 
a  farm,  plantation,  manufactory  or  business 
belonging  to  the  estate,  and  If  the  same  be 
not  required  to  be  at  once  sold  for  the  iwy- 
ment  of  debts,  it  shall  be  the  duty  of  the 
guardian  of  such  estate,  upon  an  order  of 
the  court,  to  carry  on  such  farm,  plantation, 
manufactory  or  business  or  rent  the  same, 
as  shall  appear  for  the  best  interest  of  the 
estate.  •  •  This  is  the  only  article 
that  authorizes  a  guardian  to  carry  on  or 
rent  a  farm  for  his  wards.  It  will  be  noted 
that,  In  order  for  him  to  do  so.  It  must  be 
upon  on  order  of  the  court  authorizing  him 
to  so  act  Article  2635,  Rev.  St  1895,  pro- 
vides: "The  guardian  may  rent  the  Im- 
proved property  of  the  ward,  other  than 
Hucb  property  as  Is  named  in  article  2633, 
without  an  order  of  the  court  authorizing 
him  to  do  so,  and  either  at  public  or  private 
renting,  but  when  he  rents  without  an  or- 
der of  conrt,  he  shall  be  required  to  account 
to  the  estate  of  the  ward  for  the  reasonable 
value  of  the  rent  of  such  property  for  the 
time  the  same  was  so  rented."  Article  ^68, 
Id.,  provides:  "The  provisions,  rules  and 
regulations  which  govern  estates  of  dece- 
dents shall  apply  to  and  govern  such  guard- 
ianships, whenever  the  same  are  applicable 
and  not  Inconsistent  with  any  of  the  provi- 
sions of  this  tiUe."  Article  2107,  Id.,  pro- 
vides: "When  an  executor  or  administrator 
hires  or  rents  property  belonging  to  an  es- 
tate without  an  order  of  the  conrt  autbor- 
Mng  him  to  do  so,  he  shall  be  h^  respo&Bl- 


ble  to  the  estate  for  the  reasonable  value 
of  the  hire  or  rent  of  such  property,  to  be 
ascertained  by  the  court  lay  satisfactory  evi- 

denee." 

There  is  no  provision  of  the  statute  which 
specifically  prescribes  the  measure  of  a 
guardian's  or  administrator's  llnblll^  vrhere 
the  farm  Is  not  rented,  but  appropriated  by 
said  guardian  or  administrator  for  Us  own 
Individual  use.  It  seems  to  us,  however,  that 
the  liability  should  be  the  reasonable  rental 
value  of  said  farm.  No  authority  baa  been 
dted  by  either  party,  nor  have  we  been  able 
to  find  any  by  the  courts  of  this  state,  pre- 
scribing a  rule  of  liability  In  such  cases. 
In  the  case  of  Oglesby  v.  Forman,  77  Tex. 
047,  14  S.  W.  244,  it  is  held  that  an  admin- 
istrator who  leases  a  farm  without  author- 
ity of  an  order  of  court  Is  liable  for  the  rea- 
Bonable  value  of  the  rents.  This,  however, 
is  nothing  more  than  what  the  statute  pre- 
crlbes  In  such  cases.  We  are  not  without 
authority,  however,  from  other  states  on 
this  question.  In  the  states  of  Wisconsin 
and  Georgia  it  la  h^d  that  an  administrator 
using  the  real  property  of  the  estate  Is  re- 
sponsible for  the  reasonable  value  of  the 
rents  thereof.  Willis  v.  Pox,  25  Wis.  646. 
See,  also,  Royston  v.  Uoyston,  29  Ga.  82. 

Aa  contended  for  by  appellants,  the  fa- 
ther Is  entitled  to  the  proceeds  of  the  labor 
of  his  minor  children,  so  long  as  he  main- 
tains and  educates  them.  There  is  no  evi- 
dence In  this  case  showing  that  the  father 
did  not  maintain  and  educate  his  children, 
although  they  were  required  to  labor  for 
bim.  So  the  fact  of  their  laboring  to  pro- 
duce the  cotton  In  question  does  not  form 
any  basis  for  the  claim  that  It  was  their 
property.  We  think  the  title  to  the  proper- 
ty rests  upon  the  same  basis  as  If  the  guard- 
ian had  employed  labor  other  than  his  chil- 
dren, and  paid  other  expenses  Incident  there- 
to, and  raised  the  crop  on  said  land.  Under 
such  circumstances,  we  think  the  cotton  so 
raised  would  be  the  personal  property  of  the 
guardian,  and  subject  to  his  debts;  and  es- 
pecially is  this  so  where  the  guardian  cul- 
tivated the  land  on  his  own  account  no  pre- 
tense being  made  that  It  was  bdbog  coltlvat- 
ed  him  as  guardian  of  his  wards*  estate. 
The  policy  of  the  law  Is  that  a  guardian  or 
administrator  shall  not  endanger  the  estate 
of  his  ward  or  intestate,  In  carrying  on  any 
business  In  behalf  of  said  estate,  without 
an  order  of  the  probate  court  When  he 
does  so,  he  and  his  bondsmen  become  re- 
sponsible to  the  estate  for  the  reasonable 
rental  value  of  the  property,  and  losses  in- 
curred under  such  circumstances  can  In  no 
sense  be  a  charge  against  the  estate  Of 
course,  under  certain  circumstances,  where 
the  property  of  the  estate  has  been  used, 
they  may  be  required  to  account  for  any 
profits  that  may  have  been  made  by  the  use 
thereof.  But  It  Is  not  necessary  to  enter 
Into  a  discussion  here  of  this  qnestloo.  Con- 
fining ontBelves  to  the  facts  la  this  case,  we 
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think  the  iraanllui  to  Uable  to  the  wards  for 
the  reaHHUible  rental  value  of  the  land  In 
anestlfni,  and  that  the  cotton  waa  mibject  to 
the  tevy  of  appellants  writ  of  attachniMit. 
From  what  we  have  aald,  we  deem  it  tin- 
neceaaary  to  dtecnas  fai  detail  the  other  as- 
slgnmoita  of  error  made  1^  appeOanta.  For 
the  reaacHiB  above  glTm  the  Judgmoit  of  the 
court  below  to  rereraed,  and  the  cnnae  re- 
manded* 


8ANTLEBEN  t.  PROBOESB.  ' 

(Court  of  CiTll  Ai^als  of  Texas.    Not.  10. 

1897.) 

lilMITATIONS— BbT-OfF—UnLIQDIDATBD  DSHIMD — 

Fartnbrship  Accol'nti no  —  Contracts  —  Illb- 
OAUTT— Plrauixo— Okkjisai.  8cit— Abasdos- 
mKT. 

L  In  an  acttoD  origrinally  commenced  fbr  a  part- 
nership accoiiDtiiiir,  but  the  character  of  which 
was  cunnged  by  two  amended  complaints,  subae- 
quently  filed,  ia  which  plaiotifl  proj-ed  for  a  ape- 
cIBc  judsment,  instead  of  an  ftccouiitiog,  limfta- 
tioDB  will  mn  as  against  the  items  set  up  in  the 
amended  complaints  up  to  the  time  the  amended 
complaints  were  filefl,  tind  will  not  atop  with  the 
filing  of  tfie  original  complainL 

2.  In  an  action  brought  to  hare  the  transfer  of 
certafai  riuiivs  of  stock  set  aside  and  canceled  on 
the  ground  that  defendant  bad,  by  frand,  iodnced 
plaintiff  to  transfer  the  stock  to  him,  and  to  have 
raid  stock  reconveyed  to  plaintiff,  or,  in  lieu 
thereof,  for  judgment  for  its  value,  the  defend- 
ant cannot  plead  in  his  answer,  ns  an  offset,  two 

ftromissory  notes  Fiven  by  plaintiff  to  defendant, 
t  being  an  attempt  to  offset  a  liquidtited  de- 
mand to  a  claim  tor  unliquidated  damages. 

On  Sehearing. 

1.  A  claim  for  an  amount  that  one  partner 
agreed  to  pay  another  for  extra  labor  ttat  de- 
vohred  upon  the  latter  by  reason  of  the  former's 
l»eing  engaged  in  business  outside  of  the  partner- 
ship cannot  be  maintained  in  a  partnership  ac- 
counting, as  it  is  not  a  partner^ip  affair. 

2.  Ttie  agreement  of  a  partner,  on  being  elect- 
ed county  treasurer,  to  pay  into  the  firm's  funds 
aO  salaries  and  commissions  deriTed  from  his 
ofllce,  is  Toid  as  against  public  policy, 

3.  In  bis  original  petition  plaintiff  sued  for  n 
Itartnerahip  accounting.  In  two  amended  peti- 
tions he  set  out  certain  items,  and  asked  for 
judgment  thereon;  but  in  neither  of  which  did 
hp  pray  for  a  partership  accounting.  In  the 
rtiird  petition  be  alleged  that  the  partnership 
books  erroneoualy  contained  charges  against  him, 
and  omitted  credits  in  his  favor.  On  trial  be 
refused  to  produce  the  books,  thon^  thejr  were 
in  liis  possession.  Hdd,  be  had  abandoned  hli 
suit  for  partnership  accounting. 

Appeal  from  district  court,  Boxar  county;  J. 
Ll  Camp,  Judge. 

Action  by  August  Santlel>en  against  Edward 
Froboew,  Sr.  JudRmeut  for  defendant,  and 
plalnttff  appeals.  Ueversed. 

O.  A.  Keller  and  .Mnmn  Willinms,  for  appel- 
lant. Leo  TarlPton  and  Geo.  C.  AltfH'lt  for 
ni^He& 

FLY.  J.  This  salt  was  instituted  by  appel- 
lant on  JOlj  19,  1806,  and  tai  hto  petition  he 
prayed  for  a  settlement  of  partnerahlp  afEalra 
l>etwe«  blm  and  appellee,  alle^ng  that  upon  a 
Just  settlement  of  the  partnenhlp  matters  ap- 
pellant was  enUtled  to  a  balance  of  «18.00a  It 

1  Writ  of  error  denied  by  snprnne  court. 


waa  also  allied,  hi  a  separate  count,  that  hi 
Febmary,  18M,  appdlee  had,  hf  fraud,  Induced 
ai^dlant  to  transfer  to  htan  60  shares  of  stock 
to  Ihs  Merchants*  Transfer  Oonqwny,  and  had 
conrerted  the  same  to  hto  own  oae.  The  prayer 
was  for  a  partnership  accounting,  and  an  oflter 
to  pay  whatever  ml^t  be  doe  to  the  partna> 
ahip  by  appellant.  In  the  second  amended  peti- 
tion, filed  on  Sqitonber  15,  1896^  aiQ>dlant 
seta  ont  a  ntimb«  of  Items  upon  -WbiA  appdr 
lee  was  Indebted  to  Um,  and  In  Ms  prayer  does 
not  ask  for  a  partnentaip  accounting,  but  pn^ 
for  Jndjnnent  "tar  hto  debt  and  damages  In  the 
several  amounts  above  named.*'  In  fbe  third 
amended  petition,  filed  Ibrch  1,  1897,  It  waa 
alleged  ttiat  the  partnersbip  of  Froboeseft  8ant< 
leben  cmittamed  from  Augtist  2S.  1881,  until 
April  24,  1894;  that  no  final  settlemrat  of  ac- 
counts had  ever  taken  ptace  between  them; 
that  fbr  a  long  time  he  coidd  not  -obtain  access 
to  the  portnerdiip  books,  but,  having  finally 
obtained  them,  he  found  they  had  not  been 
properly  kept;  that  appellee  had  diarKed  ap- 
pdtont  with  many  Items  for  which  he  was  not 
liable,  and  had  omitted  maiqr  Items  of  credits 
to  which  he  was  entitled;  and  that  there  were 
many  emcs  In  the  booifcs,  wUcb  would  be  par- 
tlcnlarly  set  forOi.  It  was  further  alleged  that 
while  tiie  partnership  was  In  existence  ai^- 
lee  waa  the  county  treasurer  of  Bexar  county, 
and,  to  consldnatlon  ct  the  greater  portion  of 
hto  time  bring  taken  up  with  toe  duties  of  Ma 
office,  appellee  had  agreed  wltii  aiqiellant  "ttiat 
all  aalailes,  commissions,  perquisites,  profits, 
or  emohunente  growing  ont  of  hto  said  ofllce 
of  county  treasurer  shonld  be  paid  toto  13ie 
funds  of  toe  said  firm,  and  become  a  part  tfC 
Its  asseta,**  but  had  failed  to  pay  In  not  only 
the  salary  for  several  years,  bat  also  certain 
Interest  arising  from  the  loan  of  the  county's 
money  to  different  Individuals,  and  certoto  com- 
missions obtained  by  hhn  tor  the  ssle  of  county 
bonds,  ^e  Item  fOr  converrion  of  Ihe  stock 
was  also  set  forth,  and  there  waa  pleaded  an 
additional  ttem,  w4ilch  had  not  bef<»«  been 
pleaded,  that  appdiee  had.  In  conrid«ratIon  fbr 
the  extra  tobor  that  devolved  upon  appellant, 
agreed  to  pay  him  the  sum  cl  |1.000  per  an- 
num, whldi  he  had  failed  to  da  The  prayo- 
was  as  follows:  '*Whaefore,  defendant  having 
been  heretofore  duly  dted,  and  having  ans^rer- 
ed  herdn,  ptalntlff  praya  that  the  transfer  of 
said  fifty  shares  of  stock  be  set  aside  and  can- 
celed, and  that  an  order  be  Issued  commanding 
the  dtfendant  to  reccmvey  to  lAaintiff  said 
shares  at  stock,  or  If,  for  any  reaaon,  thto  can- 
not be  done,  that  he  have  Jndpnent  fbr  tiie 
valns  of  aald  stock;  and  for  furthw  judgment 
tor  hto  debt  and  damages  In  ttie  several 
omounto  above  named,  and  for  <!osts  of  sidt, 
and  tor  goieral  and  qiedal  rdlef."  A^wllee 
excepted  to  the  petition  on  the  ground  that  the 
several  Items  were  barred  hy  limitation,  and 
that  the  agreement  as  to  the  satory.  Interest, 
and  ccnnmlaalons  was  contrary  to  public  policy. 
Two  notes  were  pleaded  In  offset  to  ai^Ilanf  s 
dnnands.  The  exceptions  were  snst^ned  to 
an  the  petition  except  toe  portion  aettlng  up 
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ttie  eoDToidm  of  tbe  itodE.  Appdlaiit.  in  a 
sowplemeatal  petidoo,  excepted  to  tbe  answer 
on  tbe  eroand  ttaat  tbe  items  pleaded  in  neon- 
TantUm  won  barred  by  llmitatiui,  and  on  ttw 
XKOond  that  tbe  uawcr  attaupted  to  offset  a 
eartaln  and  liquidated  demaBdagalnBtan  nnear- 
Utai  and  uaUguidated  claim  fer  dnnasea.  Tbe 
last  exertion  was  filed  after  the  exception  to 
tbe  petition  bad  been  sustained,  and  appellant's 
demand  bad  been  narrowed  down  to  a  suit  tat 
ouiTeidon  of  certain  stoek.  Upon  a  trial  on 
tbe  merits,  tbe  court  rendered  Judgment  for 
9888^  In  tsYOC  (tf  qgidlee. 

UnlesB  the  claims  of  appellant  can  be  sus- 
tained iqion  the  Ktoond  tbat  tbe  action  was  one 
against  a  co-partuer  for  the  settlement  of  tbe 
partnership  accounts,  tbe  whole  of  appellant's 
demand,  with  tbe  exc^ticm  of  the  claim  tar 
oonTersion  of  tbe  stoclc,  was  barred  by  Umlta- 
tkn.  It  was  clearly  tbe  Intention  In  the  first 
petition  to  obtain  at  tbe  hands  of  the  oom't  a 
settlement  of  partnership  affairs;  but  tbat  idea 
was  abandoned  In  tbe  second,  amended  petition, 
which  was  filed  more  than  two  years  after  the 
dissolution  of  tbe  partnership,  and  consequently 
more  than  two  years  after  tbe  cause  of  action 
bad  accined.  Tbe  abandonment  of  the  plea  for 
a  partnership  settlement  is  indicated  not  only 
by  tbe  prayer  and  statements  of  tbe  indited- 
neas  due  bim  by  appellee,  but  also  by  the  foct 
that  it  was  shown  by  the  auctions  tbat  there 
were  other  members  of  tbe  partnership,  and 
Uiat  a  settlement  was  Impossible  without  Join- 
ing them  In  the  suit.  Tbe  first  petition  Indicat- 
ed that  there  w^as  only  one  matter  tbat  It  was 
desired  to  adjudicate  between  tbe  partners,  and 
that  was  in  connection  with  tbe  conversion  of 
the  stock;  tbe  other  claims,  which  were  in  no 
manner  connected  with  each  otber,  not  being 
pleaded  until  att&c  the  expiration  of  two  years, 
and  In  connection  with  an  abandonment  of  tbe 
plea  for  a  settlement  of  the  partnership  affairs. 
Had  the  suit  for  settlement  of  partnership  mat- 
ters been  adhered  to,  doubtless  any  matters 
growing  out  of  tbe  partnership  conld  have  been 
added  by  an  amendment,  and  limitation  would 
run  only  to  tbe  time  of  tbe  filing  of  the  original 
suit;  but  tbat  part  of  the  suit  was  abandoned, 
and  new  matters  pleaded  had  nothing  to  con- 
nect and  blend  them  Into  a  barmoolotis  de- 
mand. If  It  could  be  held  that  the  suit  was  for 
a  settlement  of  partnership  affairs,  it  does  not 
appear  from  the  allegatltms  tbat  tbe  matter  In 
regard  to  the  payment  of  the  |1,000  per  an- 
num bad  any  connection  with  the  partnership, 
but  tbat  one  of  four  partners  agreed  to  pay 
another  $1,000  per  annum  to  attend  to  duties 
which  be  could  not  meet  on  account  of  the  du- 
ties of  his  office.  That  item,  not  having  been 
set  up  until  1897.  and  not  being  connected  with 
thesettlementof  partnership  affairs,  would  hare 
been  barred  bad  the  suit  never  been  abandon- 
doned  for  a  settlement  of  partnership  accounts. 
Under  our  view  of  tbe  case.  It  becomes  unnec- 
essary to  pass  on  the  question  as  to  whether 
appellant  would  be  debarred  from  a  recovery 
of  tbe  gains  arising  from  an  Illegal  transaction. 

We  are  of  the  opinion  that  tbe  demurrer  at 


appellant  to  flmt  part  of  tin  annnr  a^ttaiB 
up  the  amount  of  two  promissory  notes  in  off- 
set to  the  daim  for  damages  for  a  tort  abonld 
iMtve  been  sn^ained.  The  claim  of  appellant 
was  an  uncertain  amount,  growing  out  of  an 
alleged  tort;  and  tbe  claim  of  appellee  gt«w 
«nt  ftf  a  contract  tlie  amount  iMdng  deHnitdy 
agreed  to  by  the  parties.  The  amoont  etalraed 
by  appellant  depended  -apaa  the  ertdenoe-of 
witnesses,  and  had  not  been  fixed  by  Ike  agree- 
ment nor  by  the  opetatlen  of  law.  Howard  t. 
Randolph,  78  Tex.  451. 11  S.  W.  495;  Jones  v. 
Hunt,  74  Tex.  667. 12  S.  W.  832.  U  to  Im^sted 
by  appellee  that  "appellant  should  not  be  per- 
mitted to  deprive  appellee  of  the  rl^t  to  [dead 
his  debts  in  reconvention  1^  Impn^erly  Jotnli^ 
fay  amendment,  wlQi  Ids  actl<m  f&r  debt,  one 
sounding  In  tort,  and  then,  when  exceptions  are 
sustained  to  Ids  action  for  debt,  but  those  re- 
lating to  the  tort  are  Improp^'ly  overruled,  aet  k 
to  deprive  appellee  of  his  ri^t  to  plead  his 
debt  in  reconvention."  There  can  be  no  merit 
in  this  contention.  Appellee  bad  obtained  from 
tbe  court  a  ruling  that  tbe  matters  relatlus  to 
debt  should  be  stricken  out,  and.  when  that 
was  dOQe,  any  matters  pleaded  tbat  could  apply 
only  to  the  matters  stricken  would  necessarily 
go  down  with  them.  After  the  exceptions  were 
sustained,  tbe  case  then  stood  as  a  dammd  for 
nnUquldated  damages;  and  it  does  not  matter 
under  what  cover  the  counterclaim  on  a  liqui- 
dated demand  got  into  the  answa.  it  then  had 
no  standing  in  court.  It  follows  that  none  of 
the  cross  asslgnm^ts  is  well  taken. 

The  testimony  of  appellee  showed  that  appel- 
lant BcHA  the  stock  to  appellee  at  its  face  value, 
to  wit,  $1,250,  and  It  was  agreed  that  It  should 
be  placed  to  the  credit  of  appellant,  on  debt« 
due  by  him  to  appellee,  and  It  was  done.  We 
therefore.  In  deference  to  tbe  finding  of  the 
trial  Judge,  find  that  those  statements  were 
true,  and  that  there  was  no  conversion  of  the 
property  appellee.  The  Judgment  of  tbe 
district  court  will  be  reversed  In  so  far  as  It 
gave  Judgment  on  the  counterclaim  in  favor 
of  appellee,  and  win  be  ttltirmed  In  other  par 
tlculars. 

On  Motion  tor  Rehearing. 

(Dec.  23.  1897.) 
We  find  toat  the  all^tlons  of  the  petition 
did  not  show,  as  stated  in  our  former  opinion, 
that  th«e  were  four  partners,  but  only  two. 
We  were  led  into  this  misapprehension  by  tbe 
allegation  In  the  petition  that  a  part  of  the 
buslne^  had  been  sold  out,  but  this  referred  to 
the  transfer  business.  By  the  sale  of  tiielr 
transfer  business,  appellant  and  appellee  eadi 
obtained  50  shares  in  a  company  known  as  the 
Merchants'  Transfer  Company,  and  tbe  stocfe 
alleged  to  have  been  converted  had  no  connec- 
tion whatever  with  the  partno^p  affairs  of 
appellant  and  appellee.  How  stock  In  a  pri- 
vate corporation,  alleged  to  have  been  convert- 
ed by  one  who  was  a  partner  bi  another  busi- 
ngs, has  any  connection  with  an  acoomiting 
between  the  members  of  such  partnership,  we 
fall  to  comirehend.  T3ie  proof  shows  that  thi- 
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affair  of  the  shares' had  no  connectloa  what* 
erer  with  the  partncnhlp. 

If  It  shouU  be  held  that  the  petlttoo  asked 
for  an  accounting  between  the  partners,  tb&te 
was  no  enor  In  deciding  against  the  claims  of 
appelant,  toe  the  reason  that  the  pleadings 
showed  that  the  transaction  In  regard  to  the 
^,000  was  one  by  which  oae  partner  was  to  pay 
another  for  aerrlces  pofonoed  for  him,  and 
was  not  a  partnership  affair;  and  the  matters 
growing  out  of  an  attempt  to  create  a  part- 
nership In  county  treasnrer's  office  was  cod- 
trarr  to  public  poUcjr,  and  utterlr  void.  The 
Idea  Oiat.an  oBLca  dected  by  tbe  people  can 
put  ids  office  In  as  part  of  the  assets  ot  a  part> 
nershlp  la  uttuly  repugnant  to  public  voUey, 
and  the  conrta  win  ntterlr  refose  to  enforce 
any  saeh  contract  The  {3^,000  salary  and  the 
gains  from  the  treasurer's  office  being  ellml- 
natad,  tim»  remained  nothing  tar  the  court 
to  paaa  upon  taxBpt  the  matter  of  GonTK«l<» 
of  tbe  atodc,  and  Mpoa  Oat  Issue  tba  evMrace 
waa  agalBrt  appelant.  We  adhere,  however, 
to  the  opli^m  tlMt  appellant  had  abandoned 
hla  sidt  for  pactsershlp  acconntlug,  and  that 
tbe  dafans,  exc^  for  the  oonverslDn  of  the 
stock,  were  barred  by  Hmttatlm.  That  an>d- 
lant  waa  not  seebiag  for  a  general  partnership 
aeoOTmtlng  Is  tieaxtj  evldeiKed,  not  (utly  the 
prayer^  but  by  tiie  tact  that  be  sued  for  certain 
Items  as  babig  the  matters  he  wished  settled, 
and  by  the  taitbier  fact  that,  although  he  had 
possession  of  tbe  partnership  books,  he  reused 
to  pn>duce  them  when  they  were  demanded. 
He  had  the  books  which  he  allied  were  not 
pxoperly  k^rt,  but  when,  <hi  the  trial,  he  was 
aaked  to  pradnoe  the  books,  he  failed  to  do  sa 
This  action,  takot  with  hla  pleadings,  dearly 
aliowa  that  no  accoimtlng  was  daslred.  Tbe 
I  notion  la  oremded 


SOUTHWESTERN  tSSQ.  CO.  T.  SWAN.* 

<Ooort  of  OlTfl  AppeiUs  of  Ttozas.    Kor.  20, 
.  MOT.) 

DiTOXCa— OOMHDlflTT  PROPBSTT— RiSHTS'  OW 
PaRTIBB — JUDOVBNT— LiBR. 

1.  On  tndttlon  of  a  divorce  decree  maUng  no 
dbvoiritfon  of  commnnitr  property,  but  award- 
ing to  the  wife  the  custooy  of  minor  children, 
who,  with  tbe  motber,  continue  to  reside  on  Hie 
land,  the  husband  aim  wife  become  tenantB  In 
oommon,  with  a  homestead  right  in  tbe  wife  co- 
eztensiTe  with  her  community  interest. 

2.  The  lien  of  a  prior  judgment  against  the  hus- 
band wiO  therenpon  attaeh  to  his  Intnest  there- 
in. 

Appeal  from  district  court,  Kaufman  coun- 
ty; S.  SL  Dlllard,  Judge. 

Action  17  tbe  Southwestern  Manufacturing 
Company  against  Urs.  I*.  C  Swan.  Jndg* 
ment  fcnr  defendant  Plaintiff  appeals.  Be- 
▼ersed. 

On  Novembar  80,  1800,  J.  I.  Swan  and  Li. 
O.  Swan  weto  htiaband  and  wife,  and  bad  a 
family  consisting  of  three  minor  children; 
and  on  that  date  they  purcbaaed  100  acres 
oi  Ifwd  in  Blftuf man  cmmty,  Tex.,  from  Sarah 

1  For  corrected  ophilon,  see  48  S.  W.  813. 


B.  BobKts  and  her  husband,  A.  L.  Roberta. 
Thfi  deed  was  made  to  Louisa  O.  Swan,  and 
redted  a  consideration  of  $875,  cash  in  hand 
paid  by  Louisa  C.  Swan  out  of  her  s^juuate 
estate,  and  tbe  further  consideration  that  she 
was  to  pay  off  a  nalanee  due  on  certain  notes 
hdd  against  said  property  executed  by  A.  L. 
Roberts,  payable  to  O.  B.  Davis,  said  balance 
behig  $350.  J.  T.  Swan  moved  with  his  fam- 
ily upon  said  land,  built  a  house  and  barn 
thereon,  dug  a  well  and  cistern,  and  made 
other  Improvemmts,  and  lived  thereon  as  his 
homestead.  On  February  9,  1801,  the  North 
Texas  National  Bank,  of  Dallas  recovered  a 
Judgment  In  the  district  court  of  Kaufman 
county,  Tex...  against  J.  T.  Swan,  for  tbe  sum 
of  $1,665.85.  An  abstract  of  this  Judgment 
was  didy  filed,  recorded,  sad  indexed  in  Kauf- 
man county  on  March  %  1804.  This  Judg- 
ment was  transferred  by  the  North  Texas  Na- 
tional Bank  to  pteiutlfC,  Southwestern  Manu- 
facturing Company,  on  Deceonber  26,  18M. 
On  Auguat  21.  1884,  L.  O.  Swan,  filed  suit  In 
the  district  court  of  Kaufman  county  against 
J.  T.  Swan  for.dlvorce;  and  on  September  13, 
1804,  a  decree  was  entered,  graiUing  a  di- 
vorce, and  awarding  the  sole  care  and  cus- 
tody of  their  children,  Josla,  Claude,  and  Kd- 
na,  to  Mrs.  L,  C.  Swan.  There  was  no  dlSr 
position  whatever  made  of  any  property  by 
the  decree.  Mrs.  L.  C.  Swan  and  the  children 
remained  in  possession  of  the  homestead,  cul- 
tivating and  .  using  It  as  tbetr  own.  J.  T. 
Swan  removed  to  Houston  In  Biarch,  ISOl, 
and  lived  there  until  August,  1806.  He  claim- 
ed an  Interest  In  the  property  by  reason  of  Its 
having  been  purchased  with  community  funds 
and  Improved  by  the  community  estate.  On 
November  2, 1800,  It  waa  agreed  between  J.  T. 
Swan  and  Mrs.  L.  G.  Svron  that,  for  the  pur- 
pose of  settling  whatever  Interest  J.  T.  Swan 
had  In  the  property,  she  (Mrs.  L.  Q.  Swan) 
would  execute  a  deed  to  blm  for  45  acres, 
reciting  a  cash  atnstderation  of  $1,250,  and 
that  J.  T.  Swan  waa  to  Immediately  deed  It 
back  for  the  redted  consideration  of  $750 
cash,  and  a  note  for  $500  to  be  executed  by 
Mrs.  L.  C.  Swan,  J.  T.  Swan  retaining  a  Ten- 
dor's  lien  on  tbe  45  acres  of  land,  which  note 
was  to  be  acc^ted  by  3.  T.  Swan  for  his  in- 
terest in  the  100  acresL  This  agreement  was 
carried  out  The  deed  was  made  hy  Mrs. 
Swan  to  J.  T.  Swan  on  November  2, 1886,  for 
45  acres  of  land;  and  at  tbe  same  tlm£  tbe 
deed  was  made  by  J.  T.  Swan,  conveying  the 
same  properly  bad£  to  L.  C  Swan,  the  deed 
reciting  a  cash  consideration  of  $750  and  the 
promissory  note  of  Mrs.  Swan  for  $500. 
These  deeds  ware  acknowledged  and  delivered 
on  the  aame  day.  No  cash  was  paid  in  thlH 
transaction.  On  December  11,  1896,  plaintiff 
below  (appellant  here)  caused  an  execution  to 
be  Issued  on  Its  Judgment  the  same  having 
been  kept  alive  by  the  Issuing  of  an  execution 
within  a  year,  and  caused  the  same  to  be  lev- 
ied ui>on  the  45  acres  of  land  described  In  tbe 
deed  from  Mrs.  Swan  to  J.  T.  Swan,  of  No- 
vember 2,  18U&   The  land  waa  duly  adver- 
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tlsed  and  sold  by  the  sheriff  on  the  first  Tues- 
day In  January,  1887,  and  bid  In  by  the  appel- 
lant. The  amoont  of  the  bid,  less  the  co8t», 
was  credited  upon  Ita  Jndsmoit 

Huffmaster  &  HnflFmaster,  for  appellant  J. 
S.  Woods,  for  i^pellee. 

BOOKHOUT,  J.  (after  stating  the  facts). 
This  Is  an  action  of  trespass  to  try  title,  in- 
stituted by  appellant  against  Mrs.  L.  C.  Swan, 
to  recorer  the  45  acres  of  land.  The  defend- 
ant pleaded  a  general  denial,  not  guilty,  and 
that  the  same  was  the  homestead  of  herself 
and  her  divorced  husband,  and  not  subject  to 
lery,  and  slicing  that  the  land  was  paid 
for  out  ot  community  funds  of  herself  and 
her  divorced  husband,  and  that  the  recita- 
tion contained  In  the  deed  from  Roberts 
and  wife  that  the  same  was  paid  for  out  of 
her  separate  propa-ty  Is  not  true,  and  further 
alleged  that  J.  T.  Swan  never  abandoned  his 
homestead  Interest  In  said  property,  either  be- 
fore or  since  the  divorce,  and  since  the  decree 
has  wolfed  upon  and  aided  In  Improving  said 
tract  of  land,  and  contributed  to  it  by  the  use 
of  his  means  and  labor,  and  that  she  and  her 
divorced  husband  had  the  right  to  partition 
and  divide  their  homestead  rights  and  equi- 
ties In  said  land  free  from  any  liability  aris- 
ing therefrom.  Plaintiff  filed  a  supplemental 
petition,  alleging  that  the  property  was  pur- 
chased with  the  separate  means  of  Mrs. 
Swan,  and  that,  If  J.  T.  Swan  ever  had  any 
homestead  Interest  In  the  same,  he  abandoned 
the  same  long  prior  to  the  time  that  plaintiff 
acquired  Its  rights  therein;  also  set  up  the 
divorce  proceedings,  and  alleged  that,  after 
the  granting  of  the  divorce,  J.  T.  Swan  aban- 
doned his  family  and  his  said  home.  There 
was  a  trial  with  the  aid  of  a  jury,  and  a  vtfdlct 
for  the  defendant,  upon  which  judgment  was 
duly  entered.  Plaintiff  filed  Its  motion  for 
new  trial,  which  being  overruled.  It  excepted, 
and  prosecutes  Its  appeal  to  this  court.  The 
facts  above  set  out  were  proven  upon  the  trial. 

Under  our  view  of  the  law  of  this  case,  we 
deem  It  unnecessary  to  pass  upon  but  one  aa- 
slgnment  of  error  presented  by  appellant. 
Appellant's  fourteenth  assignment  of  error  is 
as  follows:  'The  court  erred  in  instructing 
the  jury  as  follows:  The  Jury  are  further  In- 
structed that  If  they  believe  from  a  preponder- 
ance of  the  evidence  that  the  land  In  ques- 
tion was  occupied  and  Improved  by  Mrs.  L. 
C.  Swan  and  her  husband,  John  T.  Swan,  and 
formed  a  part  of  their  homestead  prior  to  the 
time  they  were  divorced,  September  13,  1894; 
and  If  the  Jury  further  believe  from  the  evi- 
dence that  after  said  divorce  was  granted, 
that  It  was  agreed  by  and  between  defendant 
L.  C.  Swan  and  ner  husband,  John  T.  Swan, 
that  she  (defendant)  should  continue  to  use 
and  occupy  said  land  as  a  part  of  their  home- 
stead, and  support  their  minor  children,  and 
that  she  continued  to  use  said  land  as  a  part 
of  said  homestead  until  November  2,  1886; 
and  If  the  Jury  further  believe  from  the  evi- 


dence that  on  November  2,  1886,  wfa«i  abe 
conveyed  said  land  to  John  T.  Swan,  that  it 
vcis  understood  and  agreed  between  said  par- 
ties that  he  should  immediately  Kconrey 
same  to  ber,  and  that  said  arrangement  was 
made  for  the  purpose  of  adjxisting  the  equity 
rights  of  John  T.  Swan  in  said  homestead, 
and  to  make  defendant  L.  C.  Swan  the  BoIe 
owner  of  the  same  for  the  purpose  of  sap- 
irartlng  and  maintaining  their  minor  children, 
— then  and  In  that  event  the  Jury  are  Instract- 
ed  that  the  Judgment  lien  claimed  by  plaintiff 
did  not  attach  to  said  land  when  it  was  con- 
veyed to  John  T.  Swan  by  defendant;  andi,  if 
such  Is  the  case,  the  deed  of  John  T,  Swan, 
dated  November  2,  1886,  placed  the  title  in 
hlDi  to  said  land,  and  yon  should  find  for  de- 
fendant.' "  The  [Hinciple  announced  In  tbe 
foregoing  charge  of  the  conrt  la  in  direct  con- 
flict with  the  decision  of  our  supreme  court  in 
the  case  of  KIrkwood  v.  Domnan,  80  Tex.  647. 
16  8.  W.  ^8.  That  was  a  suit  brought  by 
the  purchajser  from  a  divorced  husband  of  his 
Interest  In  the  community  homestead  of  him- 
self and  divorced  vrife,  against  the  divorced 
wife  and  her  husband  (she  having  married 
again  after  the  divorce).  In  the  divorce  pro- 
ceedings in  that  case  between  Q.  W.  Allen 
and  Settle  Allen  there  was  no  disposition 
made  of  th^  property.  There  were  minor 
children,  and  they  remahied  with  their  moth- 
er upon  the  community  homestead.  She  sup- 
ported them  without  the  assistance  of  her  di- 
vorced husband.  Allen,  the  divorced  haetend, 
executed  a  deed  of  trust  to  secure  a  debt  he 
owed.  The  debt  not  being  paid,  the  deed  of 
trust  was  foreclosed,  and  the  property  bought 
In  by  app^ee.  In  tliat  case.  Associate  Jus- 
tice Henry,  i^eaklng  for  the  court,  aaid:  ''Al- 
len and  wlf^  while  their  marriage  subatoted, 
each  owned  an  undivided  one-half  Interest  in 
the  property  In  controversy.  It  was  in  the 
power  of  the  court  that  decreed  the  divorce, 
under  the  statute,  not  only  to  make  such  a 
decree  with  r^ard  to  the  use  of  the  home- 
stead as  woidd  property  prot^  the  wife  in  Its 
use,  but  it  might  also  have  provided  for  lu 
protection  and  use  by  the  minor  children  of 
the  marriage,  subject  only  to  the  prohibiting 
clause  that  the  decree  should  not  have  the 
effect,  In  form  or  In  substance,  of  devesting 
the  husband  of  his  titie  to  one-half.  We 
think,  however,  that  the  husband's  interest  in 
the  property  can  be  so  chained  only  in  the  di- 
vorce suit,  and  as  a  part  of  the  decree  of  di- 
vorce. It  not  having  been  then  done,  the 
former  husband  and  wife  stood  towards  each 
other  after  the  decree  of  divorce  as  If  they 
had  never  borne  that  relation  to  each  oth«-. 
They  then  owned  the  property  as  tenants  in 
common,  and  subject  to  all  the  rules  and  reg- 
ulations of  strangers,  l}earing  to  each  other 
that  relation."  We  think  the  law  announced 
in  the  case  above  is  applicable  to  the  facts  in 
the  case  before  as.  It  Is  true  that  J.  T.  Swan, 
after  the  divorce,  contributed  small  amoonts 
towards  the  education  of  the  ndnw  children. 
He  rettuned  to  Uw  propo^,  and  wortced 
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thereon  a  short  time  in  1896,  but  in  the  ca- 
pacity of  an  emidoyfi  of  one  of  the  tenants. 
Under  the  law  as  announced  aboTe,  the  de- 
cree for  divorce  not  having  made  any  disposi- 
tion of  the  property,  J.  T.  Swan  and  L.  C. 
Swan,  after  the  divorce,  were  tenants  in  com- 
mon in  their  community  property.  The  de- 
cree  of  divorce  harli^  awarded  the  custody 
of  the  minor  children  to  Mrs.  L.  G.  Swan,  and 
tbey  having  resided  with  her  upon  the  prop- 
erty, she  had  a  homestead  therein  to  the  ex- 
tent of  her  community  Interest  80  Tex.  018, 
16  8.  W.  ^8.  The  ai^dlan^a  Judgment  lien 
attadtod  nptm  the  Invest  of  J.  T.  Swan  In 
the  prop«ty,  and  It  was  entitled  to  enforce 
Its  lien  by  levy  of  execnthm  and  sale.  As 
there  may. be  a  question  about  the  partition 
of  the  prt^ierty,  and  equities  to  adjust  which 
the  apptSlef  vonld  be  entitled  to  have  submit- 
ted to  a  Jury,  we  think  the  cause  should  be 
sent  badt  fw  another  trial.  For  the  reasons 
above  stated,  the  Judgment  is  reversed,  and 
the  cause  remanded. 


MISSOURI,  K.  &  T.  RT.  CO.  OF  TEXAS  v. 
JAHN. 

(Court  of  Civil  Appeab  of  Texas.    Jan.  6, 
189S.) 

Carrirrs — Injurt  to  Drovre — Nroligbitcb. 

1.  Where  a  drover,  in  charge  of  stock  on  a 
train,  is  told  1^  the  conductor  that  he  will  have 
time  to  ponch  op  the  cattle  that  are  down,  and  In 
the  performance  of  his  duties  he  asRomes  a  dan- 
gerons  position,  and  is  injured  bj  the  radden 
starting  of  the  train,  the  companv  la  liable,  al- 
thoQgh,  if  he  had  been  watching,  ne  would  have 
seen  that  the  train  was  about  to  start. 

2.  Where  a  stock  train  Is  made  up  of  ears  of 
stock  belonging  to  Bereral  owners,  each  of  whom 
has  a  drover,  and  all  the  drovers,  with  the  knowl- 
edge and  acgniescence  of  the  conductor  of  the 
train,  are  under  the  direction  of  one  of  the  men, 
and  attend  to  all  the  stock  iDdiscriminatdr,  the 
company  is  liable  for  an  injury  to  one  of  the 
drovers,  although  at  the  time  he  was  attending  to 
stock  which  did  not  belong  to  his  employer. 

Appeal  from  district  court,  Caldwell  county; 
H.  Teichmueller,  Judge. 

Action  by  F.  C.  Jahn  against  the  Hlssoarl, 
Kanws  &  Texas  Railway  Company  of  Texas. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

A.  B.  Storey,  for  amidlant  Burgess  &  Hop- 
kins, for  appene& 

KBY,  J.  Appellee  brougbt  tlila  sidt  to  re- 
cover damages  for  penonal  Injuries,  and  ob- 
tained a  verdict  and  Judgment  for  ¥823.  The 
first  assignment  of  error  presents  two  ques- 
tions of  ftict,  Tte.  that  the  defendant  was  not 
gnnty  of  any  negligence,  and  that  the  plain- 
tiff was  guUty  of  contributory  negligenccw 
The  testimony  shows  that  a  train  of  Uve 
stod^,  consisting  of  about  IB  cars,  was  shlp^ 
pad  from  GtouBles,  Tez^  to  St  Louis,  Mo.; 
ttiat  the  catUe  In  two  of  the  cars  bdonged  to 
one  (^udwdl;  that  the  plaintiff.  In  order  to 
obtain  transportation  to  St  Louis,  went  along 
to  look  after  Gardwell's  cattle,  and  traveled 


on  a  drover's  pass,  Indorsed  on  tiu  back  of 
the  contract  under  which  Oardwell's  cattle 
were  shipped.  The  train  was  made  up  of 
live  stock  belonging  to  several  different  own- 
ers, and  the  testimony  shows  that  one  M.  P. 
Evans  was  in  charge  of  all  the  stock  on  the 
entire  train;  that  the  plaintiff  and  other  per- 
sons, serving  In  similar  capacities,  were  un- 
der his  direction,  and  were  to  look  after  the 
stodc  gen«aUy,  without  regard  to  any  partic- 
ular car,  or  who  owned  the  stock.  Their  duties 
were  to  look  after  the  stock,  and  "punch 
them  up^'  when  tbey  found  them  down. 
The  testimony  also  shows  that  Cardwell's  cat- 
tle were  In  cars  at  the  rear  of  the  train,  and 
were  not  In  either  of  the  cars  between  which 
the  plaintiff  was  caught  and  Injured.  AmouR 
other  things,  the  plaintiff  testified  as  follows: 
"I  went  with  a  cattle  train  In  May,  "QB.  Li'ft 
Gonaalee  on  the  18th  day  of  May.  I  went 
with  Mr.  Cardwell's  cattle.  Mr.  Evans  had 
charge  of  the  train.  We  had  fifteen  cars 
when  we  left  Oonzoles.  Three  more  cars 
were  attached  at  Waco,  Iwt  were  detached  at 
Hiilsboro.  At  Denton  we  had  the  ori^nal 
fifteen  with  which  we  started.  I  traveled  on 
Mr.  Gardwell's  cattle  contract  as  the  man  in 
charge  of  his  two  cars,  and  my  duties  were  to 
assist  Mr.  Evans  to  look  after  the  train  <^ 
cattle,  and  get  them  up  when  they  got  3own. 
Jnst  before  we  got  to  Denton,  a  brakeman 
came  In,  and  told  the  conductOT  there  was 
some  cattle  down,  and  the  conductor  said  to 
ns:  There  are  some  cattle  down.  We  nill 
stop  at  Dentui,  and  yon  will  Iiave  time  to 
get  out  and  get  them  vp.'  When  the  train 
stopped,  we  got  out,  and  went  to  woA.  1  got 
out  on  the  west  side  of  the  train.  Some  of 
the  men  stopped  to  get  up  some  cattle,  and  I 
went  on  towards  the  ftont  end  of  the  train. 
I  do  not  know  exactly  where  Mr.  Cardw^'s 
cattle  were  in  the  train.  I  saw  a  cow  down 
on  the  opporite  side  of  the  car  from  where  I 
was,  and  I  started  to  go  between  the  ears, 
and  Just  aa  I  started  across  they  ran  Oie  en- 
gine back,  and  caught  my  foot,  I  thfiok  be- 
tween the  drawheads.  At  that  time  I  was 
trying  to  get  over,  to  get  the  animal  up  I 
had  seen  dovni.  At  that  time  I  did  not  know 
where  the  engine  was.  I  supposed  It  was 
where  it  belonged.  There  were  no  tignals 
given.  I  think  I  would  have  beard  It  If  they 
had  heen  given.  I  was  a  new  hand,  and  was 
a  little  bit  scared,  and  was  on^  a  short  dis- 
tance from  the  e^clne.  I  was  right  between 
the  fifth  and  sixth  car.  When  I  got  caught 
two  men  lifted  me  down,  and  carried  me  to 
the  dq>ot  My  foot  was  caught  and  mashed 
between  the  drawheads.  When  I  got  It  out, 
It  was  not  as  wide  as  my  thumb.  *  *  *  I 
do  not  know  exactly  where  the  Cardwdl  cars 
of  cattle  were,  I  do  not  think  they  were  to- 
gether. One  of  them  was  toward  the  head 
end  of  the  train.  I  do  not  think  it  was  the 
third  car  from  the  engine.  Mr.  Brans'  cattle 
were  at  the  head  of  the  train,  and  he  wanted 
to  ship  his  through  to  Chicago,  and  I  am  not 
sure  if  it  was  the  fonrth  car  froim  the  en- 
Digitized  by  V^OOQ  IC 


576 


43  SOUTH  WHWl'HktK  BBPOBTEa 


CTex. 


sine.  I  do  not  know  now  where  the; 
were.  I  had  msBlated  befiore  that  In  getttng 
np  the  cattle  all  aloaiff  the  road.  When  w* 
SDt  out  at  Denton,  our  party  dlTlded.  Sir. 
Brans,  Frank  Stephens,  and  Mr.  Hamdm 
were  on  the  opposite  side  of  the  train  from 
me.  I  had  not  gotteo  up  any  cntUe  at  the 
time  I  was  hart.  Mr.  Potta  £0t  np  the  only 
one  we  found  down  on  our  aide.  I  went 
from  Mr.  Potts  on  down  the  train,  when  I 
found  the  one  down  on  the  opposite  side 
I  think  it  was  Mr.  Cardwdl's  cow.  *  *  •  I 
saw  the  animal  down.  I  put  my  punch  rod 
down,  and  caught  hold  of  the  brake  bars  at 
the  end  of  the  train,  and  swung  mys^  up. 
C  got  both  feet  np  there  on  that  wooden  thing 
at  the  end  of  the  train,  and  befoce  I  could 
balance  to  Jump  they  struck  the  train,  and  It 
nearly  threw  me  flat  In  trying  to  regain  my 
balance,  I  got  my  foot  caught.  I  do  not 
know  whether  it  was  between  the  drawhceds 
or  between  tbe  iron  and  the  wood.  As  the 
car  was  struck,  my  hand  slipped  off  the  lirake 
bar.  I  do  not  know  which  hand  I  had  the 
prod  pole  In,  or  which  hand  I  had  bold  of 
tbe  bar.  I  do  not  know  n^ether  I  was  stand- 
ing on  the  ear  towards  the  front,  or  on  the 
one  towards  the  rear  of  tbe  train.  I  fell 
backward.  Before  going  between  the  cars,  I 
looked  toward  the  head  of  the  train,  but  did 
not  see  the  engine.  X  could  see  the  heed  of 
the  train  plainly.  I-  did  not  notice  about  the 
engine.  I  was  depending  on  what  the  con- 
ductor said  that  there  would  be  no  trouble. 
Before  we  got  to  Denton,  he  said:  'Now, 
boys,  there  are  some  cattle  down,  and  you 
will  have  time  to  get  them  np.  We  will  stop 
there  for  some  time,  and  yon  wUl  have  plenty 
of  time  In  which  to  w(»k.'  That  was  all  be 
said.  When  I  started  in  between  the  cars, 
I  did  not  look  to  see  where  the  engine  was. 
I  stopped  and  listened  for  the  beU.  I  did  not 
hear  any.  I  did  not  listen  for  th^  whistle. 
I  satisfied  myself  that  tbe  bell  was  not  ring^ 
lug,  and  I  went  in  between  the  cars."  He 
also  testified  that  the  engine  struck  the  train 
bard.  The  conductor  in  charge  of  tbe  move- 
ment of  tbe  train  testified  that  the  men  with 
the  cattie  were  Mr.  Jahn,  Mr.  Harndoa,  Mr. 
Potts,  a  negro,  and  Mr.  Evans;  and  Evans 
was  In  controL  It  was  also  shown  that  when 
the  train  stopped  at  Denton  tbe  engine  was 
disconnected,  and  carried  to  the  coal  tdiut^ 
about  300  yards  from  the  depot,  its  siqiply 
of  coal  replenished,  and  the  engine  carried 
back,  and  reconnected  with  the  train;  and  it 
was  in  making  this  connection  that  tiie  train 
was  suddenly  thrown  into  motion,  which 
caused  tiie  plaintiff  to  lose  his  balance,  and 
get  bis  foot  caught  between  the  drawhead& 
It  was  further  shown  that,  if  the  idalntiff  had 
been  watching,  be  could  have  seen  the  en- 
gine as  it  left,  and  as  it  returned  to  the  train. 

In  the  case  of  Railway  Co.  v.  Armstrong,  23 
8.  W.  236,  this  court  bad  occasion  to  consider 
the  dutira  which  a  carrier  of  live  stock  owes 
to  the  shipper,  or  his  agent,  traveling  wltb 
audi  Ure  tto^;  and  It  was  tbm  held  that 


when  a  trainman  In  antborlty  tdls  a  dilpper 
of  live  stock  that  the  train  will  remain  atand- 
Ing  for  some  time  at  a  certain  point,  and  di- 
rects blm  to  look  after  the  stcxA  at  that  time, 
he  may  rely  on  It  that  tbe  timln  wUl  not  be 
mored  without  notice  to  him,  as  It  la  cna- 
tomary  for  shippcfs  to  i^Mwuna  dangeroos  po- 
sitions whem  caring  for  tlielr  stocL  We  see 
no  reason  for  ^>t"»g'"g  tha-Ttewa  expressed 
In  that  case,  and  tiierefore  hold  that  the  testi- 
mony In  tUa  case  warrants  the  conditston 
(and  in  support  of  the  verdict  we  so  find)  tim.t 
i^pellant's  employes  In  charge  of  the  train 
were  guilty  of  negHgeDce,  as  charged  In  ap' 
pellee's  petition,  and  that  he  was  not  guilty 
of  contrlbtttory  negligence 

The  point  is  made  that,  as  appellee  was  not 
engaged  in  any  work  with  or  about  the  Card- 
well  cattle,  bat  was  passing  between  care 
loaded  with  stodt  that  did  not  belong  to,  aad 
for  the  purpose  of  attending  to  an  animal 
that  was  not  owned  by,  Card  well,  tberefore  he 
was  guilty  of  contributory  n^iUgence.  In  osr 
opinion,  this  position  Is  untenable.  It  sppears 
from  the  testimony  that  the  employte  sent 
along  by  the  seversl  shippers  were  placed  un- 
der the  supervision  and  control  of  Rrans,  and 
that  he  had  the  authority  to,  and  In  effect 
did,  direct  each  employe  tO'  "punch  np"  any 
animal  that  he  saw  down,  regardless  of  who 
might  be  Its  owner;  and  this  arrangement 
among  the  flippers  was  known  to  and  ac- 
quiesced In  by  the  conductor  in  chaise  of  the 
train.  Such  being  the  case,  we  think  It  I«  im- 
material \i4iether  the  animal  appellee  was  at- 
tempting to  relieve  belonged  to  Card  well  or 
to  one  of  tbe  other  shippers. 

This  disposes  of  the  most  Important  ques- 
tlons  presmted  In  this  court  Tbe  oOier  mat- 
ters referred  to  In  appellant's  brief  have  been 
considered,  but  our  conclusion  Is  that  no  re- 
versible enw  Is  disclosed,  and  therefore  ttw 
Judgment  wfB  be  afllrmei  Afllrmed. 


MISSOURI.  K.  &  T.  RT.  CO.  OP  TEXAS  v. 
HUSSBLL. 

(Court  of  Clvfl  Appeals  of  Terras.    Dec  4, 
1897.) 

Railroads  — Injl'rikb  to  Amvau  oir  Tuca— 

GhtOM  NseUGBNOB. 

City  ordinances  prohibited  stock  ftom  mi- 
ning at  large,  and  also  prohibited  tbe  running  of 
trains  faster  than  6  miles  per  hour,  within  the 
city  IhnltB.  DsfendanC  rauroad  company's  en- 
gine, while  ronning  20  miles  par  hoar,  within  mH 
city  limits,  killed  plaiDtilTs  males,  whidi  were 
mnning  at  \arge.  At  tbe  place  they  were  killed, 
the  track  was  not  fenced,  aad  It'  was  abovt  1^ 
miles  from  the  depot  No  signal  was  givai- 
Xo  effort  was  made  to  Btofi  the  train.  There  was 
no  evidence  that  defendant's  servants  saw  tbe 
mules  before  they  were  struck.  BM,  that  ss 
the  mnlea  were  milawfnlly  at  large,  and  no  gnm 
negligence  was  shown,  defendant  wsa  not  liahle. 

i4>peal  from  Qtmyaon  caaa.tr  ooort;  X  H. 
Wood,  Judge. 

Action  by  Levi  Busscll  against  tbe  Mis- 
souri, Kansas  &  Taxas  Railwsy  Cra^aoy  ot 
Texaai  Fn»n  a  judgment  In  taror  ot  plain- 
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tiff,  defendant  appeals.   Berersad  and  m> 

BMWM. 

T.  S.  HlUer  and  B%ad,  Dlllard  &  Muse,  for 
anpdlant    Cummins  ft  Mathls.  for  ai^>ellee. 

RAINEY,  J.  Tlila  salt  was  inatltuted  by 
appellee  a^tnat  appellant  to  recover  tbe  value 
of  two  mules  alleged  to  Uave  been  killed 
through  tbe  neellxence  of  appellant's  serv- 
ants In  tbe  operation  of  appellant's  locomotive 
and  cars.  Tbe  evidence  shows  that  said 
mules  were  killed  wlthlo  the  corporate  limits 
of  the  city  of  Denison.  There  was  an  ordi- 
nance of  aaid  city  prohibiting  the  running  at 
large  of  stock  wltbln  the  UmKs  thereof. 
There  was  also  an  ordinance  prohibiting  tbe 
running  of  trains  wlthlo  said  city  limlte  at  a 
rate  of  qteed  exceeding  6  miles  pee  hour. 
Tbe  engine  which  ran  over  and  klUed  said 
uinlea  was  raaaing  at  a  q^eed  of  from  'M  to 
25  ndlca  per  hour.  At  tbe  place  where  the 
moles  were  killed,  ai^Uant's  track  was  not 
fenced,  and  It  was  about  1^  miles  from  de- 
fokdaut's  depot  In  tbe  city  of  Denison.  At 
tliat  place  tbe  track  Is  straight  and  ut^radc 
Cor  about  2  miles.  The  mules  were  on  the 
track,  and  there  was  no  bell  rung  or  whistle 
blown,  and  no  effort  made  to  stop  ttie  train 
tiefore  it  struck  the  mules.  There  la  no  evi- 
dence that  the  appellant's  servants  saw  tbe 
mules  on  the  track  until  they  were  struck. 

Tbe  controUlng  question  In  tbe  case  la 
whether  or  not.  unda  these  i^rcnmstances, 
appellant's  servants  were  gnllty  of  gross  neg- 
ligence. If  so,  the  Judgment  should  stand; 
otherwise,  It  should  be  reversed.  The  lead- 
ing case  on  this  question  is  Ballway  Co.  v. 
Cocke*  61  Tex.  157.  In  that  cas^  Justice 
Stayton  used  the  following  Unguoge:  "It 
however,  there  be  a  valid  ordinance  of  a  dty, 
or  a  statute,  in  force  at  tbe  time  and  place 
where  tbe  Injury  occurs,  by  which  the  run- 
ning at  large  of  anlm.ils  la  made  nnlawful, 
then  tbe  entry  of  the  animals  upon  a  railway 
track  or  other  inclosed  lands  la  a  trespass. 
In  SDCh  case  a  railway  company  will  not  be 
responsible  to  owners  for  Injury  done  Its 
can  to  animals  entering  upon  Its  track,  nnless 
tbe  conduct  of  Its  emidoyte  amounts  to  gross 
aocligence  as  heretofore  deOoed;  for,  nndci 
such  circumstances,  railway  companies  are 
entitled  to  in«snnw  that  all  persons  wlU  codi^ 
ply  with  the  law  which  fwUda  tbe  owner  to 
permit  bis  animals  to  run  at  large,  hence  arc 
excused  from  the  exerdas  of  that  care  which 
will  not  be  necessary  If  tbe  owner  oompUas 
with  the  law,— are  excused  from  the  axerclas 
of  sucb  care  as  they  would  werdae  wer«  it 
lawtDl  fbr  animals  to  be  at  larger  and  there- 
Core  expected  to  be  so;"  aad*  fortber,  If  ato^ 
nnlawfuUy  "enter  upon  a  railway  track,  It  fa 
enough  that  tbe  enqjloyte  of  the  company  nae 
aocb  care,  after  the  danger  becomes  known, 
as  a  prudrat  man  would  under  the  same  cir- 
cumstances  to  avoid  Injury."  Railroad  Co. 
T.  Jonee  (Tex.  OlT.  App.)  40  S.  W.  746u  Tbia 
Is  tbe  aame  nile  tbiit  ajvUea  to  peraoss  wfto 
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eve  trespassers  upon  a  railway  track.  There 
bebog  no  proof  that  aroellant's  aervanta  law 
the  mules  (m  the  track  in  time  to  have  pre- 
vented the  Injury,  we  are  of  tbe  oirinlon  that 
the  evidence  is  not  sufficient  to  warrant  the 
conclnston  that  said  mules  were  seen  by  said 
employte  In  time  to  have  prevented  the  In- 
Jury.  Such  being  the  state  of  the  evidence, 
we  think  It  Is  insufficient  to  show  gross  ne^ 
gencB.  Consequently,  the  Judgment  o£  tha 
court  below  la  reversed,  and  the  cause  re> 
manded.  Reversed  and  remanded. 


TEXAS  BBBWIMO  00.  v.  DICKEY. 
(Court  of  Ovtt  Ameals  of  Texaa    Oet  80, 
18BT.) 

BrinairCS-^OOMPBTEKCT— iMPIACHMKnOVWiT- 
IteM  —  APrKAL— Hahmlkhs  EuKoa— 
SurFiciBMcr  of  Objsction. 

1.  Evidence  that  a  charge  for  erobeszlement 
was  pending  against  a  witness,  aod  that  an  in- 
dictment had  been  presented  by  the  grand  Jury 
charging  him  with  theft,  was  oot  competent  to 
affect  his  credlbllibr,  wbere  It  was  not  drawn  out 
on  crosa-examiuatfon. 

2.  Where  a|H>ellaDt  had  nine  witnesses  to  sup- 
port a  question  of  fact,  one  of  whom  was  partial- 
ly discredited,  and  appellee  bad  eight,  it  cannot 
be  said  that  tae  erroneous  admission  of  evidence 
showing  that  another  of  appellee's  witnesses  had 
been  charged  with'tiieft  and  cnabessiemeitt  was 
not  prejuoieiBl. 

On  Rdiesring. 

Where  evidence  ttiat  a  witness  had  been  ac- 
cused of  crime  was  offered  to  Impeach  him,  with- 
out drawiug  it  out  on  cross-examination,  an  ob- 
jection "because  said  evidence  was  not  permis- 
sible under  tbe  rules  of  evidence"  was  sufll- 
fdent,  where  the  trial  oourt  andentood  what  he 
was  to  decide. 

Appeal  front  district  court,  Tarrant  cotmty; 
W.  D.  Harris,  Judge. 

Action  by  R.  C.  Dickey  against  tbe  Texas 
Brewing  Company.  From  a  Judgment  for 
phUntltC,  defendant  appeals.  Reversed. 

W.  R.  Sawyecs,  for  appellant  W.  B.  Par- 
ker, tor  appellee. 

STEPHENS,  J.  Appellee  sustained  person- 
al injuries  and  the  loss  of  his  buggy  in  a  col- 
lision with  one  of  ai;4;>eliant's  beer  wagons, 
la  tbe  city  of  Ft  Worth.  While  the  driver 
was  delivering  a  keg  of  beer  in  Potter's  sa- 
loon, on  Houston  street,  tbe  team  started  off 
In  a  walk  up  that  street,  but  so<m  turned 
down  Fourteenth  street  In  a  lope,  running 
towards  appellee,  who  was  sitting  in  his 
buggy  about  the  middle  of  the  sbreet,  talking 
to  a  friend,  and  facing  east,  the  dlrectkm  tbe 
horsea  were  running.  Before  he  bad  time  to 
get  ont  of  the  way,  "the  horses,"  to  quote 
from  an  eyewitneas,  "Jumped  right  on  top  of 
him,  and  crushed  his  bony  rl^t  down  on 
the  ground.  Plaintiff  went  down  und«  tbe 
bagg7.  ths  buggy  oataq^ot  hbn,  the  wagon 
OB  tiq?  of  the  ham*'  ^o  drivw  testified 
that,  whMi  be  vrakt  Into  the  asloDn  to  ddlver 
tbe  beer,  he  left  the  team  tastened  to  a 
weight     ft  loDg  9tiKtf*i  an  ordJn«nce  of  uif 
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city  teQulrlng  horses  In  such  esses  to  be 
"well  and  securely  fastened  to  a  post  firmly 
set  In  the  ground  or  sidewalk,  or  to  a  ring 
and  staple  securely  placed  In  the  sidewalk 
for  that  pnrpose,  or  to  an  Iron  wcl^t  with  a 
ring  attached,  weighing  not  less  than  25 
pounds."  Appellee,  on  the  examination  In 
chief  and  In  rebuttal,  Introduced  eight  wit- 
nesses whose  testimony  tended  to  show  that 
the  drlTer  did  not  throw  out  his  weight,  as 
testified  by  him.  On  the  other  hand,  appel- 
lant offered,  besides  that  of  the  driver,  the 
testimony  of  eight  witnesses  which  tended  to 
show  that  the  horses  ran  off  dragging  the 
weight.  This  was  the  main  controverted  Is- 
sne  of  fact  raised  before  the  Jury. 

Of  the  nine  witnesses  relied  on  by  appellant 
to  sustain  its  contention  upon  this  issue,  L. 
P.  Qoodel,  who  testified  by  deposition,  was 
one.  In  order  to  affect  his  credibility,  appel- 
lee was  permitted,  over  the  objection  of  appel- 
lant, to  which  action  error  Is  now  assigned, 
to  prove  by  Warren  Henderson  that  a  cba^ 
tor  embezzlement  was  pending  against  L.  P. 
Goodel  In  the  county  court  of  Tarrant  county, 
and  also  to  Introduce  In  evidence  an  indict- 
ment charging  him  with  theft  of  cattle,  pre- 
sented by  the  grand  Jury  of  Tarrant  county 
July  20,  18I>4,  though  this  case  had  been  snb- 
sequently  dismissed  upon  motion  of  the  coun- 
ty attorney,  for  want  of  evidence  to  sustain 
the  charge.  No  effort  had  been  made  to  elicit 
any  such  testimony  on  cross-examination  of 
the  witness  Goodel.  Though  there  Is  conflict 
in  the  decisions  upon  the  admissibility  of  such 
evidence,  even  when  drawn  out  on  cross-ex- 
amination, all  the  cases  seem  to  agree  that 
it  is  only  admissible  when  so  drawn  oat. 
The  witness  has  the  right  to  an  explanation. 
Carroll  v.  State  (Tex.  Civ.  App.)  24  S.  W. 
100,  and  several  subsequent  decisions  of  our 
court  of  criminal  appeals;  Coal  Co.  v.  Law- 
son,  81  S.  W.  843;  Una  v.  Skinner,  32  S.  W. 
915  (last  two  by  this  court);  State  v.  Taylor 
(Ma  Sup.)  24  S.  W.  440;  Ryan  v.  State  (Tenn. 
Sup.)  86  8.  W.  930;  Oxier  v.  U.  S,  andlan 
Ter.)  88  S.  W.  331,  and  authorities  there 
cited.  See  the  able  opinion  of  Judge  Lewis 
In  the  case  last  cited,  for  an  Interesting  dls- 
cnaslon  of  the  question.  The  Tennessee  case 
above  cited  also  holds  that  evidence  of  a  crim- 
inal charge  is  not  admissible  even  on  cross- 
examination,  afta  there  has  been  an  acquit- 
tal or  nolle  prosequi.  Thai  the  mlhig  com- 
plained of  was  erroneotu  does  not  thwefore 
seem  to  admit  of  serious  controversy. 

It  is,  however,  insisted  that  no  prejudice 
resulted  therefrom;  but  the  case  presented  by 
this  record  does  not  warrant  us  In  so  holding. 
There  was  about  an  equal  number  of  wit- 
nesses on  each  side,  appellant  having  a  ma- 
jority of  one.  Besides  Ooodd,  some  dis- 
credit was  thrown  by  appellee's  witness  Ma- 
ban  upon  aroellanfs  witness  Steve  Glenn, 
one  ftf  the  nine,  to  say  nothing  of  conflicting 
statements  among  the  several  witnesses.  In 
such  BtMte  at  tbe  evldMioe,  the  least  dond 
cast  upon  flie  character  of  a  witness  mij^t 


be  sufficient  In  the  minds  of  the  Jury  to  turn 
the  scale  and  determine  the  Issne.  This  con- 
clusion leads  to  a  rever^l  of  the  judgment, 
upon  the  twenty-eighth  and  twenty-ninth  as- 
signments of  error.  We  need  not  pass  upon 
any  other  of  the  30  assignments,  further  than 
to  say  that  neariy  all  of  them  are  too  pal- 
pably wanting  in  merit  to  Justify  Incumber- 
ing tbe  record  and  tMriefs  with  them.  Jndg- 
ment  reversed  and  cause  remanded. 

On  Behearlng. 

(Dec.  81,  1897.) 

We  are  urged  to  reconsider  the  disposition 
made  of  this  appeal,  upon  the  ground  that  tbe 
bills  of  exception  do  not  support  the  two 
assignments  of  error  which  we  sustained.  In 
that  the  objections  to  the  evidence  were  too 
general;  and  the  contention  Is  not  without 
seeming  force.  The  proposition  submitted  un- 
der these  assignments  reads:  "A  witness  can 
be  impeached  by  general  evidence  only,  and 
not  by  evidence  as  to  particular  facts."  Had 
the  objection  been  stated  In  this  form  when 
tbe  evidence  was  offered,  It  would  undoubted- 
ly have  been  sufficient,  as  It  would  have  In- 
voked the  general  rule  en  the  subject,  under 
which  the  testimony  must  have  been  exclud- 
ed, nnlete  bnmght  within  tbe  exception  to 
that  rule  which  permits  such  evidence  to  be 
drawn  out  on  cross-examination.  Wallace  v. 
Howard  CTei.  Oiv.  App.)  30  8.  W.  711.  and 
cases  there  cited.  The  question  to  be  deter- 
mined, then,  Is  whether  tbe  objections  set  out 
In  the  bills  of  exception  were  not  equivalent 
to  the  one  contained  In  the  proposition  quot- 
ed. It  appears  from  these  blUs  that  the  tes- 
timony was  offered  to  affect  the  credibility  of 
the  witness  Goodel,  and  that  it  was  objected 
to  "because  said  evidence  was  not  permissi- 
ble under  the  rules  of  evidence,  and  was  cal- 
culated to  prejudice  the  minds  of  the  Jury 
against  the  testimony  of  said  QoodeL"  In 
BaUway  Co.  v.  Gay,  27  S.  W.  742,  decided  by 
this  court,  an  objection  that  the  evidence  of- 
fered was  not  "competent"  was  thought  to 
be  too  general,  though  the  decision  did  not 
turn  upon  this  point,  and  our  court  of  criminal 
aK>eals  has  several  times  so  fadd,  some  of 
which  cases  ai^iellee  dtea,  and  the  antborl- 
tles  cited  and  reasons  given  1^  that  oonrt  aeem 
to  sustain  the  ruling;  but  our  supreme  court, 
while  our  decision  In  the  Gay  Case  was  af- 
flnned.  expressed  on  this  question  a  contrary 
opinion.  30  S.  W.  643-545.  If  there  be  any 
material  difference  between  "incompetent" 
and  "not  permissible  under  the  rules  of  evi- 
dence," it  Is  not  quite  aivarent  to  as,  tht* 
precise  ground  or  reason  for  the  incompeten- 
cy or  Inadmisdblilty  not  being  stated  In  ei- 
ther case.  In  defermce,  therefore,  to  th« 
view  &xpt&Med  by  our  supreme  court,  and  be- 
csuse  in  this  case  It  Is  apparoit  that  tho 
court  must  have  understood  the  objection  to 
be  that  tbe  rales  of  evidence  did  not  permli 
a  witness  to  be  impeached  la  that  war,  we 
cannot  disregard  tiie  esslmBrHmti  In  oaeatloa. 
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Tbe  lAject  ot  the  nile  reqalrbig  the  purttcu- 
Iv  objection  to  be  stated  Is  to  Inform  the 
trial  eoQrt  of  what  he  ii  to  decMe,  and,  as 
that  was  Eppueat  tn  fUs  casei,  we  would  not 
be  warranted  In  eaptloiiBl7  aroUhif  a  lerl- 
lion  of  the  oToneons  rulings  complained  of. 
Motloa  for  rehearing  oremiled. 


WILCOX  et  sL  T.  WALKBR. 

<Oonxt  of  dvil  Appeals  of  Texai.    Dee.  IS. 
1807J 

Oosmuns— Bbbaob— LigoiDAtBD  Daiuos^ 

PRItALTIU. 

Where  a  letwe  agreed  to  keep  tbe  premises 
inmred  in  a  certain  anm,  and  In  case  be  failed 
■0  to  do,  and  tbe  premuea  were  deatrojed  bj 
fire,  to  pay  tbe  lessor  that  aniouat,  in  an  action 
no  Ae  lease  therefor,  eridence  tbat  tbe  premises 
were  practkally  wo  tbiesa  at  tbe  time  thej;  were 
datroffed  was  admusible,  since  courts  will  not 
treat  as  liquidated  damages  a  sum  named  as 
ndb  when  it  does  not  brar  such  proportion  to 
the  actual  damages  that  it  may  reasonablr  be 
presnined  to  have  been  arrived  at  upon  a  (air 
estimation  by  tbe  parties  of  the  compensation  to 
be  paid  for  tbe  n.-os[>ective  loss. 

Appeal  from  district  court,  ColUn  county; 
J.  G.  Bussell,  Jtidge. 

Action  by  W.  J.  Walker  against  J.  M.  Wil- 
cox &  Son  and  others.  From  a  Judgment  en- 
tered on  a  T^dlct  for  plaintiff,  defendants  ap- 
peaL  Herened. 

Gamett,  Jones  &  Hecritt  and  Abemathy  * 
Reverty,  for  an^Uants-  JenUna  ft  Pearson 
and  J.  R.  Googh,  tor  appdlee. 

HUNTBR,  J.  The  original  petition  In  this 
ease  was  filed  on  the  4th  day  of  March,  1896. 
Tbe  amended  petition  was  filed  September  15, 
180a  Tho  latter  alleged,  and  the  contract  of 
lease  proved,  Out  on  the  1st  day  of  Febmary, 
1881,  the  piatattlff,  W.  J.  Walker,  appellee 
here,  leased  to  J.  F.  Stivers  ft  Co.  a  certain 
Hock  of  land  In  the  of  McKtamegr,  Tex., 
by  written  lease,  for  tbe  fall  term  of  seven 
years  from  said  date,  at  the  price  and  enm  of 
$150  per  annnm,  to  be  paid  qnarteriy  In  ad- 
nnoe  •'during  the  entire  term  of  wven  yeare." 
The  cMittBCt  of  lease  also  provided  that  Stlv- 
m  ft  Co.  shonld  keep  the  house  on  the  prem- 
taes  Insoxed  tot  the  ben^t  of  Walker,  in  tbe 
mm  of  1800^  during  tbe  enthre  term  of  the 
lease;  **and  In  esse  they  fall  or  refuse  to  keep 
said  premises  Insured,  aa  above  set  forth,  they 
are  to  be  personally  responsible  to  tbe  said 
Walkor  for  the  sum  of  9960  In  case  of  the 
destmction  of  said  bouse  by  fire."  The  said 
lessees  wer^  by  the  terais  of  the  lease,  to 
have  tbe  ri^t  to  sublet  the  premises  to  others 
who  might  use  tbe  same  for  any  purpose  "ex- 
cept for  th«  purposes  of  a  Uvery  staUe";  the 
s^  lessees,  however,  always  to  be  resjKinai- 
Ue  tut  tbe  rent,  according  to  tbe  terms  above 
f  Tpriiasrrt  It  was  also  provided  that  a  fUlnre 
13  pay  tbe  rent  as  stlpnlated  for  ao  di^  after 
demand  for  payment  made  in  writing  should 
entitle  tbe  lessor  to  enter  and  take  posses- 
sion of  the  premises;  bnt  In  that  event  the 


lessees  wore  stlO  to  be  responslUe  to  Walkw 
"for  the  roit  of  ssld  premises  for  tbe  balance 
of  the  nnexpUnd  term  ot  said  lease,  way 
of  damages  fnr  telling  to  comply  with  said 
contract"  It  wae  also  stipulated  that  the 
said  lessees  would,  at  the  expiration  of  saMI 
lease,  return  said  premises  to  Walker  *in  as 
good  condition  as  they  were  when  received 
by  them,  reasonable  wear  and  tear  excepted." 
The  prendses  were  used  for  a  lumber  yard. 
The  recOTd  shows  that  abont  December,  1886, 
Stivers  ft  Oa  sublet  the  prnnlses  to  J.  U. 
Wilcox  ft  Bon,  to  whom  they  transfored  the 
lease  contract  by  writing  on  tbe  bade  of  the 
copy  hdd  by  tbem  these  words:  "For  value 
received,  and  the  eonsldentlon  of  said  J.  11. 
Wilcox  ft  Bon  agreebig  to  pay  Oie  rent  as 
called  for.  we  hereby  assign  and  transfer  tbe 
within  teaae  to  J.  IL  WUcox  ft  Son.  This 
Decembers?,  1802.  (Signed]  J.  F.  Stivers  ft 
Ca  J.  F.  Stivers.  F.  B.  WUcox."  WUcox 
ft  Son  took  possession  of  tiie  premises  at 
once,  and  wrote  Walker,  who  resided  at  Cisco, 
Tex.,  on  January  12, 180B,  as  fallows:  "Dear 
Sir:  The  nnderslgned  having  bought  J.  F, 
Bdven  ft  Co.,  and  sssomed  contract  for  lease 
of  lot  upon  irtil^  thdr  lumber  was  situated, 
yon  win  hweafter  draw  upon  u  whoi  rents 
are  doe.  And  yon  will  please  state  In  said 
draft  what  months  you  are  drawtaig  rents  tor. 
[Signed]  Very  truly,  J.  M.  WUeox  ft  Son." 
On  October  24,  1685,  the  house  on  the  prem- 
ises was  totally  destro^d  by  fire,  as  weU  as 
about  920,000  worth  lumber  banging  to 
Wilcox  A  Bon,  aU  without  their  taxdt  or  neg* 
Ugence.  The  house  wss  not  Insured,  and  had 
not  been  for  some  time.  The  Insurance  oom- 
psny  had  canceled  its  pcdlcy  thereon,  and 
had  refused  to  take  a  rMc  on  It  The  rents 
were  paid  by  Wilcox  ft  Bon  up  to  the  date  of 
the  fire,  and  th^  r^sed  to  pay  afterwards 
unless  Walker  would  rebuild  the  house,  wbicb 
he  could  not  have  done  wlUi  wood,  as  orig- 
inally constructed,  on  account  of  an  ordinance 
of  the  dty  council  of  the  dty  having  been 
passed  prohibiting  wooden  bulldtaigs  to  be 
placed  thereon,  and  the  council  also  problUted 
the  lot  being  used  tot  a  lumber  yard  again. 
This  suit  was  inought  by  Walker  to  recover 
ttttm  J.  H.  WUcox  ft  Son,  and  from  Stlvm 
ft  Oo.,  9900  and  bitttest  the  amount  dalmed 
as  damages  for  faUIng  to  bave  the  house  In- 
sured when  It  burned,  and  tta  renta  at  tb» 
rate  of  9450  a  year  for  the  unexpired  term 
of  tbe  lease;  and  It  seems  that  at  the  time 
tbe  plaintiff's  amended  petition  was  filed, 
there  was  9B&7.B0  of  tbe  rents  past  due  and 
unpaid,  unless  the  burning  of  tbe  premises 
and  tbe  failure  and  refusal  of  Walker  to  re- 
store fbe  bouse  would  release  the  tenants 
from  pasrmmit  of  rente  at  tbe  rates  reserved 
In  the  contract  of  lease.  Tb»  verdict  of  the 
jury  gave  Walker  91,0BO.7S,  damages  against 
Stivers  ft  Co.  for  the  value  of  the  hotise,  and 
Interest  from  the  date  of  Ite  destruction,  and 
9270  as  rent  and  also  found  In  tovor  of  Btlv- 
ern  ft  Oa,  sgalnat  Wilcox  ft  Son,  for  9270 
tot  rent  On  the  trial  of  ttie  causey  tbe  court 
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soBtalned  a  demnmr  to  SUtcts  &  Co'a  an- 
swer. In  whlcb  It  was  alleged  tbat  tbe  house 
was  old  and  rotten,  decayed,  and  wortbless, 
and  also  excluded  eTldence  tending  to  prove 
that  the  house  at  the  time  of  its  destruction 
WBS  In  a  decayed  and  worthless  condition, 
■and  was  not  worth  as  much  as  $950,  nor  any- 
thing^  approximating  said  amount.  This  action 
of  the  court  was  excepted  to  In  both  Instances, 
and  made  the  grounds  for  a  motion  fbr  a  new 
trial,  and  Is  a&iigned  as  error  here. 

We  tliink  the  court  erred  in  sustaining  ex- 
ceptions to  the  answer,  and  also  erred  In  ex- 
<:uding  the  eyidence  offered  to  prove  the  con- 
dition and  real  ralae  of  the  prop^ty.  The 
general  rale  seems  to  be  that  "where  the 
agreement  is  to  pay  a  fixed  sum  as  damages 
for  nonperformance  of  a  contract,  where  the 
loss  or  injury  might  without  It  l>e  easily  de- 
termined by  proof  of  market  value,  or  by  a 
precise  pecimlary  standard.  It  is  subject  to 
n^rly  the  same  criticism  as  a  contract  to 
liquidate  damages  for  noi^MiymeDt  of  mtmey." 
1  Suth.  Dam.  (2d  Ed.)  |  280.  Continuing  in 
the  same  section,  that  distinguished  author 
says:  "But  when  parties  contract  for  the 
same  thing  In  advance  as  damages  for  a  con- 
siderable excess  above  the  customary  rate  of 
interest,  or  the  market  value  of  property  or 
otber  thing,  the  agreement  will  raise  the  In- 
quiry whether  such  excessive  sum  was  Intend- 
ed to  be  paid,  or  whether,  even  if  It  was,  it  is 
not  a  penalty.  It  would  be  such  if  not  In- 
iended  to  be  paid  in  case  of  default.  It  would 
lie  such  If  not  fixed  on  the  basis  of  coi^pensa- 
tlon.  •  •  •  If  the  intention,  however,  is 
clear  to  liquidate  damages,  and  the  amount  Is 
either  not  greatly  obore  or  below  the  sum 
which  would  otherwlBe  be  recoverable,  or,  if 
above,  was  fixed  specially  to  contemplate  con- 
sequential losses,  not  provable  under  legal 
rules,  and  is  not  an  unreasonable  provision 
therefor,  the  sum  fixed  may  be  sustained  as 
liquidated  damages.  But  If  the  intention  be 
doubtful,  or  the  amount  materially  vary  from 
a  Just  estimate  of  compensation,  the  stated 
sum  will  be  considered  a  penalty."  In  the 
case  of  Collier  v.  Betterton,  87  Tex.  442,  29 
S.  W.  468,  Chief  Justice  Gaines,  it  seems  to 
US,  has  laid  down  the  rule  as  dearly  as  we 
have  been  able  to  find  it  anywhere  stated. 
After  admitting  the  difficulties  arising  ont  of 
the  snbject,  and  discussing  its  various  phases 
somewhat,  he  states  the  sniveme  court's  con- 
clnslon  as  follows:  "Q^eretore  the  principle 
would  appear  to  be  that,  although  a  sum  l>e 
named  as  'liquidated  damages*  the  courts  will 
not  BO  treat  it,  unless  it  bear  such  proportion 
to  the  actual  damages  that  it  may  reasonably 
be  presumed  to  have  been  arrived  at  upon  a 
Calr  estimation  by  the  parties  of  the  compen- 
sation to  be  paid  for  the  prospective  loss.  If 
the  supposed  stipulation  greatly  exceed  the 
aetnal  loss,— U  there  be  no  approximation  be- 
tween them,  and  this  be  made  to  appear  by 
the  evidence,— then  It  seems  to  us,  and  then 
only,  sliouUI  the  actual  damages  be  tlia  meas- 
ws  «f  navHKj."   Bea,  aiao,  J^uUsgs  r.  Wil- 


ier (Tex.  Civ.  A.pp.)  32  3.  W.  27.  Applying 
the  rule  above  enunciated,  it  is  clear  that  the 
allegation  was  itroper,  and  the  evidence 
should  also  have  been  admitted,  and  the  ques- 
tion of  the  Intention  of  the  parties,  consid- 
ered In  the  light  of  the  value  of  the  property 
in  its  condition  at  the  time  the  contract  was 
made,  as  well  as  when  It  was  destroyed, 
should  have  been  submitted  to  the  Jury,  under 
proper  Instructions,  to  be  considered  In  de- 
termining the  amount  of  damages  justly  due 
to  the  pUintlff . 

There  are  many  other  assignments  of  error, 
but.  In  view  of  what  we  have  said  on  what 
we  consider  the  principal  issue  In  the  case,  it 
is  not  likely  that  the  same  questions  will  all 
arise  on  another  trial,  and  therefore  we  do 
not  think  It  necessary  to  pass  upon  them. 
For  the  reasons  given,  the  Judgment  In  this 
case  is  reversed,  and  the  cause  remanded  tar 
a  new  trial. 


UEXICAS  CENT.  BT.  CO.  t.  GOODMAN. 

(Court  of  GlvU  i^pMla  of  Texas.    Nov.  10; 
1897.) 

Carriers— Tick BT8— A UTHOKITT  or  Aoext— Bvi- 
DBNOE — Trial— Ai'PBAi,— JuDOMRST  rnn  Co- 

DbFINDAXT—  CiiMMERCB  —  FLBAI>1X0. 

1.  A  dinrge  that  tliere  couM  be  a  recovery 
though  a  certain  person  intended  to  defnind  de- 
fendant railway  company  iu  selling  pluintiff  tick- 
ets thflt  defendant  hod  refused  to  accept,  unless 
phtintlff  knew  that  such  person  had  acted  with 
intent  to  defraud  defendant,  and  had  participated 
In  it,  or  knew  that  such  person  bad  acted  as  de- 
fendant's agent,  without  authority  no  to  do,  w:is 
erroneous,  in  that  the  jury  might  have  been  leJ 
to  believe  that  plaintiff's  knowledge  of  want  of 
authority  was  not  alone  sufficient  to  defeat  a  re- 
covery. 

2.  The  T.  Rjr.  Co.,  whose  line  ran  from  F.  to 

E.  ,  wnB  nutboriKed  by  defendant  company,  whose 
line  ran  from  E.  to  M.,  to  sell  tit-kets  from  F. 
tlirougb  E.  to  M.  at  a  leas  rate  than  defendant's 
regular  fare  from  E.  to  M.  PlaintifF,  a  citizen 
of  K.,  npitlicd  to  T.'s  agent  at  E.  for  ticket!  from 

F.  tlirough  E.  to  M.,  and  asked  him  if  he  couM 
not  telegraph  to  F.  for  them.  Soon  afterwards 
he  boiiglit  two  tickets  from  the  agent,  who  had 
not  telegraphed  for  them,  but  had  matte  them  up 
in  his  oBlce  in  E.  They  indicated  a  journey 
from  !<'.  to  M.,  stamped  "Exchanged,"  iadioatiug 
that  they  were  given  at  E.  in  exchange  for  othiTS 
Hint  were  surrendered  by  the  holder  at  E.  Hfld. 
that  the  court  could  not  assume  that  plaintiff 
knew  the  tickets  were  Issued  without  authority 
and  fraudulently. 

3.  A  carrier  Is  bound  to  accept  a  ticket  pro- 
viding that  it  must  be  signed  by  the  person  in- 
tending to  use  it,  thoDgh  tendered  by  a  wife 
whose  bustHind  signed  it  in  bis  own  name,  where 
it  was  sold  to  the  husband  for  the  wife  by  mi 
agent,  vAio  told  the  husband  that  his  wife's  sig- 
nature was  unnecessary,  and  that  be  could  siicQ 

it 

4.  Where  a  hustiand  bought  for  bis  wife  a  rail- 
road ticket  providing  that  It  must  be  signed  by 
the  person  intending  to  use  it,  and  be  sitnied  bis 
own  nnme  to  it,  on  being  told  by  tbe  agent  that 
his  wife's  signature  was  unnecessary,  and  that 
be  could  sign  it,  he  must  plead  such  facts,  in  or- 
der to  prove  Ibcm  In  su  action  by  him  for  dam- 
ages sustained  by  fals  wife  from  the  company's 
refusal  to  accept  the  ticket. 

5.  A  defendant  cannot  object  that  no  Judgment 
was  rendered  against  a  co-defendant  where  it 
had  no  pleadbig  as  against  the  co-defendant,  and 
■sked  for  no  iudgsuat  agslaa^4^  . 
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6.  A  Mflnwd  ticket  Irom  Ft.  Wordi  throosfa 
Kl  Pa«D  to  the  Oitjr  of  Moico.  porchaMd  at  El 
Paeo  by  •  citisen  thereof,  at  a  leas  price  than 
the  regular  fare  from  Kt  Paso  to  the  Oity  of 
Uexico,  is  not  Told  as  being  in  riolation  of  the 
United  States  interstate  eommuce  act,  tlioagh 
Ae  porobaaer  and  the  ticket  agtnt  liad  knowl- 
edge of  die  facts. 

7.  Where  one  sues  for  a  wrongful  expulsion 
from  a  train  while  be  held  a  ticket,  and  proves 
sickneBs  resulting  therefrom,  evidence  that  he 
was  sick  before  be  entered  the  train,  and  that 
he  started  on  tiis  journey  against  the  adTice  of 
bis  {Aysiclui,  is  admissible  ander  a  general  de- 
nisL 

On  Motion  for  Rdearing. 

A  request  for  a  charge  should  be  refused 
where  the  substance  of  it  was  embraced  In  the 
charge  given. 

Appeal  from  district  court,  Bl  Pom  eonn- 
1y;  C.  N.  Bnckler,  Judge. 

Action  by  Samuel  Goodman  against  the 
Mexican  Central  Railway  Company  and  an- 
other. From  a  judgment  against  the  Mexi- 
can Central  BaUw«y  Onnpaaar,  It  aiw«<^>- 
Bereraed. 

FalTey  A  Daris.  for  appeUant    BaaU  ft 

Kemp,  for  appellee. 

JAMES,  0.  J.  Appellee  aiied  to  reoorer 
damages  of  appellant  and  of  the  Texas  &  Pa- 
elflc  Railway  Company  in  the  sum  of  $14,- 
40ai5.  for  Injuries  and  losses  claimed  to 
hare  b«en  sustained  by  him  and  bis  wife  on 
accooBt  of  appelant  refusing  to  honor  cer- 
tain tickets  Issued  by  the  Texas  &  Pacific 
Railway  Company,  and  ejecting  them  from 
Its  train.  Verdict  tn  favor  of  the  Texas  & 
Pacific  Hallway  Company,  and  against  the 
Mexican  Central,  for  ^2,000.  It  appears  that 
the  Texas  &.  Pacific  Railway  Company  had 
authority  to  Uaue  tickets  from  Ft.  Worth  to 
the  City  of  Mexico  and  return,  over  appel- 
lant's line,  which  connected  with  that  of  the 
Texas  &  Pacific  Railway  Company  at  El 
Paso.  In  reference  to  such  tlckete  the  fare 
that  the  Mexican  Central  was  to  receive 
Tras  less  than  the  regular  fare  orer  Its  line 
from  El  Paso  to  the  city  of  Mexico  and  re- 
tam.  The  purpose  of  appellant  of  this  re- 
daetion  tn  respect  to  travel  from  Ft  Worth 
was  to  compete  with  the  Laredo  route  to 
the  City  of  Mexico.  There  was  on  issue  in 
the  evidence  as  to  whether  or  not  the  Texas 
&  Pnclfic  Railway  Company  had  the  right 
to  sell  such  tickets  at  El  Paso,  or  at  any  oth- 
er point  except  Ft  Worth.  It  appears  also 
Hiat  Ooodman,  residing  at  El  Paso,  intend- 
ing to  go  from  there  to  Mexico  City,  applied 
to  the  Texas  &  Pacific  Railway  Company's 
agent  at  El  Paso  for  tickets  from  Ft  Worth 
to  -said  city,  and  return  to  Ft  Worth,  and 
was  informed  that  they  would  cost  ^.90. 
He  then  asked  the  agent  If  he  could  wire  to 
Ft  Worth  and  get  the  tickets  for  himself 
and  his  wife.  Soon  afterwards,  on  August 
17, 1896,  he  Inquired  for  the  tickets,  and  the 
i^nt  handed  him  two  tickets,  which  he 
signed  and  paid  for.  It  also  appears  that 
the  agent  had  not  wired  to  Ft.  Worth,  but 
made  up  the  tickets  In  his  office  at  £1  Faao. 


In  appearance  they  were  ti^ets  Iddlcatlng 
a  journey  from  Ft  Worth  to  the  City  of 
Mexico,  and  retnm  to  Ft  Worth,  stamped 
"Exchanged."  which  Indicated  that  the  tick- 
et was  given  at  Bl  Paso  In  exchange  for  an- 
other that,  for  some  reason,  was  surrender- 
ed by  the  holder  at  EI  Paso,  and  taken  up. 
It  appears  also  that  Ooodman  signed  both 
tickets  on  being  informed  by  tlie  agent  that 
he  could  sign  for  his  wife,  and  that  her 
name  need  not  appear  on  either  one  of  the 
tickets.  Before  reaching  Ahumada,  a  sta- 
tion near  El  Paso,  appellant's  conductor  re- 
fused to  accept  the  tickets,  claiming  that 
they  were  scalper's  tickets,  and,  on  their  not 
paying  fare,  required  them  to  leave  the  train. 

The  sixteenth  assignment  of  error  Is  that 
the  court  erred  In  charging  as  follows:  But 
although  yon  may  believe  from  the  evidence 
that  it  was  the  intention  of  the  Texas  &  Pa- 
cific Railway  Company  to  deceive  and  de- 
fcaad  the  Mexican  Central,  and  that  the  for- 
mer had  no  authority  from  the  latter  to  Is- 
sue the  tickets  from  the  place  and  In  the 
manner  titese  tickets  were  Issued,  sach  In- 
tent to  defraud  and  want  at  authority  would 
not  prevent  plalntUC  fhmi  recovering  In  this 
case  against  the  Mexican  Central  Railway, 
unless  you  f  nrther  believe  that  S.  Goodman 
knew  of  snch  fraudulent  Intent  and  partici- 
pated In  it  or  knew  of  such  want  of  authori- 
ty at  the  time  he  purchased  the  tickets.  It 
seems  clear  that  If  the  Texas  ft  Pacific  Rail- 
way Company  had  authority  or  apparent  au- 
thority to  issue  the  tickets  at  the  place  and 
In  the  manner  tanedt  and  plaintiff  did  not 
know  of  a  want  of  anthorlty  for  their  is- 
suance, and  was  not  chargeable  by  the  facts 
and  circumstances  therewith,  be  acquired 
the  r^t  to  be  carried  on  the  tickets.  By 
"apparent  anthorlty"  we  mean  the  exlsteuce 
of  some  relation  of  business  between  the 
companies  from  which  one  would  reason- 
ably be  led  to  bdleve  that  the  authority  ex- 
isted. There  is  a  needless  and  «mfualng 
distinction  drawn  In  the  charges  between 
plaintiffs  knowledge  of  the  unauthorized  is- 
sue of  ti^etB  and  his  knowledge  of  a  fraud 
In  their  Issuance  and  his  participation  in  the 
fraud.  If  plaintiff  knew  of  a  want  of  au- 
thority, he  cannot  recover  In  this  cose.  Snch 
knowledge  would  of  Itself  be  knowledge  of 
a  fraudulent  act,  and  his  attempting  to  use 
them  under  such  circumstances  would  be 
participation  therein.  From  the  charges 
the  Jury  may  have  been  led  to  believe  that,  tn 
order  to  find  for  the  defendant  it  was  not 
enough  that  plaintiff  knew  that  the  agent's 
act  was  without  authority,  and  therefore 
they  were  prejudicial  to  defendant 

The  third,  fourth,  fifth,  eighth,  ninth,  tenth, 
and  eleventh  assignments  are  all  baaed  on 
the  assumption,  substantially,  that  the  evi- 
dence showed  that  the  tickets  were  without 
authority  and  fraudulent  and  that  plaintiff 
was  cbaiged  with  knowledge  thereof.  The 
evidence  was  snch  as  would  not  warrant  the 
court  In  assuming  these  facts^ 
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Hie  fourteenth  aaslgnment  Is  as  follows: 
"The  court  erred  In  refusiDg  a  new  trial,  for 
ilie  reason  that  the  evidence  showed  that  the 
ticket  by  virtue  of  which  Mrs.  Cora  Goodman 
was  trying  to  take  passage  on  app^lant's 
train  was  signed  hy  S.  (joodman  In  his  own 
name  as  the  original  purchaser;  that  there  Is 
printed  on  said  ticket,  as  part  of  the  contract, 
In  large  letters,  just  above  plainticrs  (B. 
<ioodman*s)  signature,  the  following  stipula- 
tions, vis.:  This  contract  must  be  signed  In 
manuscript  with  Ink  by  the  person  who  Is  to 
use  this  ticket,  and  not  by  another  for  him.' 
*Thl8  ticket  Is  not  transferable.*  'No  agott, 
on  any  of  the  lines  of  road  named  In  this 
ticket,  has  authority  to  waive,  change,  or 
modify  any  of  the  conditions  of  the  ticket  In 
any  manner.'  'Tt  may  be  taken  up,  and  full 
fare  collected,  if  presented  at  any  time  for 
passage  by  another  person.'  Such  ticket 
would  not  entitle  Mrs.  Cora  Goodman  to 
passage  by  the  terms  of  the  contract  on  the 
ticket  which  contract  was  based  on  the  con- 
sideration of  a  reduced  rate;  and  the  verdict 
allowing  plalntlfC  damages  against  appellant 
for  ejecting  Mrs.  Goodman  was  error,  and 
should  have  been  set  aside  by  the  court" 
There  exists  no  doubt  from  the  authorities, 
that  the  ticket  in  question  constituted  prima 
facie  the  contract  between  the  CMnpany  and 
Goodman,  and,  as  between  Mrs.  Goodman 
and  the  conductor,  the  fact  that  she  was  not 
the  signer  of  the  ticket  would  have  warrant- 
ed the  latter  In  not  accepting  It  If  he  was  not 
apprised  of  facts  which  nevertheless  entitled 
her  to  use  it  But  If  such  facts  exist  the 
company  Is  charged  with  knowledge  of  them, 
and  Is  liable  if  the  ticket  be  rejected.  The 
contract  evidenced  by  the  ticket  was  not  con- 
cluslve  of  the  contract  that  was  entered  Into. 
The  evld«)ce  shows  that  plaintiff  was  told 
by  the  agent  selling  him  the  tickets  that  It 
was  not  necessary  for  his  wife  to  sign  to 
entitle  her  to  use  it  and  that  he  could  sign 
his  name  to  her  ticket;  and  It  appears  that 
relying  on  this,  he  did  so  sign  and  oltev 
the  ticket  for  passage.  The  reason  for  re- 
quiring the  purchaser  to  sign  the  ticket  is  to 
provide  a  means  of  his  identification,  in  or- 
der that  it  may  not  be  used  by  another  than 
the  purchase.  Here  the  ticket  had  not  been 
transferred,  but  was  In  the  hands  of  the  one 
for  whom  the  seller  Intended  it  and  to  whom 
it  was  In  fact  sold.  The  carrier  Is  chargeable 
with  the  misrepresentations  or  mistakes  of 
its  agent,  and  the  purchaser  of  a  ticket  may 
show  that  the  real  contract  was  different 
from  the  one  signed.  If  he  signed  It  by  reason 
of  some  fraud  or  unfair  means  of  deception 
practiced  by  the  agent.  Abram  v.  Railway 
Co.,  83  Tex.  Go,  18  S.  W.  321;  Railway  Co.  v. 
Martlno.  2  T^  Glv.  App.  642,  IS  8.  W.  1066, 
and  21  S.  W.  781,  and  cases  cited.  Good- 
man, It  would  appear,  knew  of  the  require- 
ment that  the  ticket  was  to  be  signed  by  the 
purchaser,  and  refrained  from  having  her 
sign  It  because  of  the  assurance  of  the 
agent  that  bis  signature  to  the  ticket  would 


do  for  her.  It  was  the  agent's  duty.  In  Is- 
suing the  ticket  to  see  that  It  was  properly 
signed;  and  if  he  procured  the  signature  of 
Goodman  to  the  ticket  destined  and  sold  tor 
the  use  of  his  wife,  and  In  this  form  issued 
It  his  principal  would  not  be  permitted  to 
say  that  It  was  void  In  her  hands.  Good- 
man's version  of  this  transaction  Is  all  that 
there  is  In  evidence  on  this  subject  and  it 
was  sufficient  to  warrant  the  court  In  assum- 
ing that  she  was  entitled  to  use  the  ticket 

In  this  connection,  the  seventeenth  aaslgn- 
ment complains  of  a  charge  wherein  It  was 
declared  that  the  ticket  would  entitle  plain- 
tiff to  recover  damages  siistatned  by  his  wife, 
the  ground  being  that  plaintiff  had  not  plead- 
ed facts  that  would  authorize  going  behind 
the  contract  shown  by  the  ticket  It  Is  well 
settled  that  such  matter  should  be  pleaded, 
and  we  think  the  petition  la  deficient  In  tlilB 
respect 

The  fifteenth  assignment  mIseonBtmea  or 
misstates  the  charge  complained  of.  ^kis 
charge  (first  paragraph  of  the  coords  tbaxge) 
declared  a  correct  rule  of  law. 

There  is  no  merit  in  the  nineteenth  and  twen- 
tieth asslgnm^ts. 

In  view  of  another  trial.  It  Is  not  necessary 
for  us  to  discuss  the  subjects  referred  to  in 
the  first  and  second  assignments. 

The  sixth,  twelfth,  and  eighteenth  assign- 
ments relate  to  the  liability  of  the  Texas  ft 
Pacific  Rallvray  Company.  This  company 
was  sued  Jointly  with  appellant  and  the  Tcr- 
dlct  and  judgment  were  In  Its  favor.  Appe- 
lant has  no  pleading  as  against  the  Texas  ft 
Pacific  Railway  Company,  and  asks  for  no 
adjudication  against  It  Under  these  drcom- 
stances  we  ore  of  opinion  that  the  Judgment 
In  favor  of  tiie  Tasaa  ft  Fadfle  ■hoold  not  tw 
disturbed. 

The  thirteenth  assignment  is  that  a  new 
trial  should  have  been  granted,  because  the 
purchase  of  the  tickets  held  by  plaintiff  was 
in  violation  of  the  United  States  Interstate 
commerce  act  and  void;  plaintiff  having  pur- 
chased the  same  for  less  than  all  other  per- 
sons could  purchase  tickets  for  like  transpor- 
tation, with  full  knowledge  of  that  fact  by 
him  and  by  the  agent  selling  him  the  ticket 
The  evidence  was  such  as  would  not  require 
a  new  trial  npon  this  ground. 

In  reference  to  the  seventh  aaslgnment 
plaintiff  bad  testified  that  when  he  started  on 
this  trip,  he  had  Just  gotten  up  out  of  a  sick 
bed,  and  left  against  the  advice  of  his  phy- 
sician. Sickness  resulting  from  the  expul- 
sion from  the  train  was  one  of  the  Items  of 
damage  sued  for.  Defendant  asked  a  charge 
to  the  effect  that  If  plaintiff  had  been  aide 
Just  before  leaving,  and  left  against  the  ad- 
vice of  his  physician,  and  the  trip  contribut- 
ed to  his  subsequent  sickness,  then.  In  esti- 
mating bis  damages,  the  Jury  shauld  not  con- 
sider the  effect  such  trip  may  have  had  on 
'him  outside  of  said  acts  of  defendant  Mexican 
Central  Railway  Company  In  putting  him  off 
,  the  train,  and  the  Inconrenfence  of  ranalnlns 
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at  aald  atetlon.  This  f^iai^e  was  a  proper 
one,  and  so  recognized  by  the  court,  Imt  it 
was  refused  because  contrlbntorr  n^fllK^ce 
was  not  pleaded.  This  was  not  an  action  bas- 
ed on  negligence,  and  the  rule  requiring  con- 
tributory negligence  to  be  pleaded  does  not 
we  think,  apply.  Hm  evidence  tmded  to  ex- 
plain and  diminish  the  apparent  damages 
and  was  admissible  under  the  general  denlaL 
Railway  Co.  v.  Godalr,  8  Tex.  Civ.  App.  616, 
-JS  8.  W.  777.  Affirmed  as  to  the  Texas  & 
PactOc  Railway  Company.  Rereraed  and  re- 
manded as  to  the  Mexican  Central  Railway 
Company. 

On  Rehearing. 

(Dec.  22,  1897.) 

Referring  to  what  we  hsTe  said  In  the  opin- 
ion on  the  seventeenth  assignment,  upon  fur- 
ther consideration,  we  conclude  that  the  peti- 
tion contained  allegations  that  w&ee  snffldent, 
at  least  in  the  absence  of  special  demurrer. 
As  to  tlie  seventh  assignment,  the  charge  In 
question  was  claimed  lnj  app^lee  to  bare 
been  properly  refused,  because  contrlbntory 
negligence  was  not  pleaded,  and  becaose  the 
eridoioe  did  not  warrant  The  charge  was, 
as  said  in  the  opinion,  a  proper  one,  but  of 
course,  may  and  should  have  been  refused  If, 
as  now  stated,  the  substance  of  it  was  em- 
braced ta  the  charges  given.  We  see  no  good 
reason  Cor  changing  onr  views  in  rrierenee  to 
tbt  sixteenth  assignment  of  error,  mo- 
tkn  is  overruled. 


GUU*,  C.  ft  a.  F.  BT.  CO.  V.  JOHNSON  et  sLi 

<Ooort  of  Civa  ^peali  of  Ttaas.   Dse.  23; 

U87.) 

Musras  or  Dah&gbs— Loss  ov  Bsaviosi— Psa- 

KHtAL  iKJDRlia— InTHUCTIONS. 

1.  Id  an  action  1^  a  mother  for  the  lost  of 
servioM  of  her  son,  the  petition  alleged  that  the 
■on  was  6  years  old,  wmle  the  evideQce  showed 
him  to  be  10  years  old.  In  stating  the  case  to 
the  juty  In  its  charge,  the  court  vlrtaa!ly  quoted 
from  the  petitic«L  Defendant  assigned  as  error 
that  tite  jury  were  misled  by  the  instmctioos, 
and  that  in  compnting  the  mother's  damages, 
they  eompated  on  the  assumption  that  the  innot 
was  only  6  yean  of  age.  ueid  that,  since  the 
court  in  effect  instructed  tbe  Jury  that  In  de- 
termining the  issues  in  tbe  case  they  must  be 
governed  by  the  evidence,  and  the  charge  as 
made  was  not  calculsted  to  impress  the  jury  that 
the  allecatlODs  of  tbe  petition  should  be  taken  as 
proof,  there  was  no  error  committed. 

2.  A  mother  sought  to  recover  on  ber  own  be- 
half and  on  behalf  of  her  infant  son  for  injuries 
to  the  latter.  The  court  instructed  tbe  Jury 
that,  if  they  found  for  tbe  infant  th^  should 
assess  his  damages  at  such  an  amount  as  the  ev- 
idence showed  him  to  have  snataioed,  and  could 
consider  bis  mental  snd  physical  pain,  and  Us 
impidred  condition  to  earn  money.  On  behalf 
of  the  mother,  the  court  instructed  that  she  could 
recover  the  vuue  of  the  infant's  services  from  the 
time  of  the  iajury  until  he  should  become  of 

3[e.  EM  that  in  the  absence  of  a  refusal  to 
ve  charges  asked  by  defendant  upon  the  ques- 
tion, no  error  was  committed  in  faiUng  to  charge 
that,  In  computing  the  Infant's  damages,  the  val- 
ue of  his  SNTlees  during  mhiority  should  be  ex> 
eluded.  tSaet  it  would  be  ssnmsd  that  Uie  Jury 

1  Writ  of  vnoT  granted  by  snpceme  court. 


would  undenitaod  that  both  the  mother  and  the 
Infant  could  not  recover  for  his  impaired  capaci- 
ty to  earn  a  living  during  his  minority. 

On  rehearing.  Overruled. 

For  fMmer  opinion,  see  42  S.  W.  S84. 

J.  W.  Terry,  for  appellant  MofFett  ft  An- 
derson and  Montelth  ft  Furmau,  for  appel- 
leea 

FISHER,  0.  J.  Tbe  evidence  in  the  case 
shows  that  Rogers  Johnson  was  10  years  of 
age  at  the  time  he  was  Injured.  The  peti- 
tion alleges  that  he  was  then  6  years  of 
age.  The  court  In  stating  the  case  to  the 
Jury  in  Its  charge,  virtually  quoted  from  the 
petition,  and  there  stated  that  it  was  averred 
that  ftogerM  Johnson  was  6  years  of  age.  The 
aitp^lant  Insists  that  this  statement  In  the 
charge  was  calculated  to  convey  to  the  minds 
of  tbe  Jury  that  In  the  opinion  of  the  court 
Rogers  Johnson  was  6  years  of  age  at  the 
time,  and  that  If  lucb  was  the  case,  it  wouM 
authorise  the  Jury,  In  computing  damages, 
to  bKdnda  the  pwlod  between  that  time  and 
his  age  as  proven.  The  court  In  charging 
the  Jury  on  the  questions  they  could  consid- 
er, and  on  the  Issues  of  law  that  must  govern 
them,  nowhwe  Intimated  that  Rtvers  John- 
son was  e  years  of  age  when  Injured,  but 
upon  the  contrary.  In  effect  Instructed  the 
Jury  that,  in  determining  the  Issues  in  tbe 
ease^  tbey  must  be  governed  by  tbe  evidence. 
It  was  dearly  not  the  purpose  of  the  court, 
and  the  Jnry  certainly  did  not  so  understand 
tliat  It  waa,  In  quoting  from  the  pleadings, 
that  tli^  should  be  governed  by  the  age  al- 
leged, and  tbe  diarge.  In  stating  the  Issues, 
ceding  tbe  averments,  was  not  calculated 
to  Imisress  tbe  Jnry  that  tlds  should  oe  taken 
as  proof. 

The  plaintiff,  Mrs.  Alice  Johnson,  In  ^ect 
sued  for  the  value  of  the  services  of  her  son 
Rogers  during  his  minority,  and  on  behalf 
of  Rogers  sued  to  recover  damages  resulting 
from  tbe  loss  of  bis  limb,  and  physical  pain 
and  mental  suffering  sustained  by  him,  and 
for  his  Impaired  capacity  to  earn  money  or  to 
pursue  an  occupation  In  the  future.  Tbe 
court  in  charging  upon  this  issue,  instructed 
tbe  Jnry  as  follows:  "If  you  find  for  the 
plaintiff  Rogers  Johnson,  so  say  by  your  ver- 
dict assess  his  damages  at  such  an 
amount  as  tbe  proof  shows  he  sustained; 
and  you  are  authorised  to  take  Into  CMislder- 
atitm  such  mentid  and  i^iyslcal  psln  and  suf- 
fering, and  tbe  nature  and  extent  and  the 
probalde  duration  of  tbe  injuries,  and  his 
impaired  condition  or  capacity  to  earn  money 
or  porsue  an  occupation."  And  as  to  the 
claim  urged  hy  Mrs.  Johnson  lax  ber  own  be- 
half the  conrt  Instructed  tbe  Jnry  that  th^ 
could  only  find  and  aasess  her  damages  at 
the  value  of  the  services  ot  her  son  from  th« 
time  of  his  Injuries  to  the  time  he  shall  have 
arrived  at  31  years  of  age.  It  is  contended 
by  appellant  that  this  charge  is  erroneotis  for 
tbe  reason  that  it  in  affect  allows  a  douUe 
recovery;  that  the  Jury,  under  tii«diarge.ln 
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■acertmliiliig  the  anurant  tbtt-Bogen  John- 
flOB  wu  entttted  to  by  reason  of  bia  Impaired 
condition  and  capacity  to  -earn  money  or 
pome  an  occnpation,  conld  bare  considered 
tbe  period  of  time  prior  to  ble  reacbinf  tbe 
ace  of  21  years,— the  contention  being  tbat 
daring,  that  period  tbe  mother  was  entitled 
to  the  Table  of  fats  serrtces.  and.  In  snbmlt- 
tlng  the  Isstie  as  to  tbe  measure  of  damages 
be  warn  entitled  to  recover,  U  vas  error  In  tbe 
eonrt  not  to  exclude  tbe  time  of  his  minorttr. 
'tb»  appellant  presents  no  assignment  of  er- 
ror complaining  of  any  mllng  of  tbe  court  in 
refusing  to  gire  charges  asked  by  It  upon 
this  question.  We  most  assume  that  tbe 
Jury  Y/ho  tried  this  case  were  men  of  ordi- 
nary Intelligence*  and,  sncb  being  tbe  case, 
we  must  impute  to  them  an  ordinary  aUlity 
of  dlscrimlnatlim.  Tbe  eonrt  la  effect 
tbe  Jury  that  dmrlng  tbe  period  of  tbe  min«> 
Ity  of  Rogers  Johnson  his  mother  waa  entt> 
tied  to  the  Talue  ot  bis  services:  and,  when 
they  Were  authorised  to  consider  bis  liiii- 
paired  condition  and  capacity  to  earn  a  Ut- 
lug,  on  that  branch  of  tbe  case  wherein  bla 
mother  soot^ht  to  recover  damages  tor  bbn» 
the  Jnry  must  Save  nnderstoodt  as  men  of 
ordinary  Intelligence,  that  the  Invnlred  ca- 
pacity to  pursue  an  occupation  or  to-  earn  a 
living  did  not  embrace  tbe  period  of  time 
which  they  were  Just  told  tbe  mother.  In  her 
own  right,  could  recover  for.  Tbe  motion  Is 
overruled. 

TEXAS  GENT.  R  CO.  et  si.  v.  FISHER  et  al. 

(Coort  of  CItU  Appcob  of  Texas,   Jan.  8, 

180S.) 

Etioinob-^Cohpbtbn'ct  —Trial— FisDiHG»~Ar^ 
pbal— Betikw. 

1.  Teatlmony  aa  to  tbe  market  Talue  of  poaltrr 
at  a  certain  time  and  place,  based  on  knowledge 
derlred  from  qaotatJons  sent  out  br  commiBsioa 
merchants  at  the  same  time  sad  from  the  same 
^ce,  is  competent 

2.  The  coart  need  not  make  ttparate  findings 
en  eadi  Item  ot  danuves,  unless  so  reqnested  bf 
counaeL 

3.  A\'here  there  la  a  conOict  of  erldenc*.  tbe 
finding  of  the  lower  eonrt  aa  to  the  amount  of 
damages  wUI  not  be  diatarbed. 

Appeal  from  Hamilton  county  oonrt;  J.  C 
Main,  Judge. 

Action  by  FIsber  A  McFatter  a^^hist  the 
Texas  Central  Railroad  Company  and  others. 
From  a  Judgment  for  plaintiffs  tbe  company 
appeals.  Affirmed. 

This  suit  waa  Instituted  by  Fbher  ft  McFat- 
ter,  the  sppellees.  against  the  Texas  Central 
Railroad  Company,  the  Southern  Pacific  Rail- 
way Company,  and.tbe  Texas  ft  ^clflc  Rail- 
way Company,  April  29.  1895,  for  t^SO,  clam- 
ages  to  900  turkeys  and  chickens;  dalming 
that  tfa^  were  delayed  5  days  at  Hlco,  Tex., 
waiting  tfx  a  car  In  which  to  ship  the  poultry, 
and  22  hours  longer  than  necessary  between 
Hleo.  Tex.,  and  San  Francisco,  Cal.  The  Tex- 
as Central  Railroad  Company  alone  answered. 
A  Jury  being  waived,  the  case  waa  tried,  and 


Jodcment  ma  rendend  fbe  l6tlL  day  ot  Aprn. 
1897,  for  plaintiffs,  against  ttie  Texas  Central 
BaQroad  Company>  fW  and  Judgment  In 
tavw  of  tbe  Texas  Central  Railroad  Company, 
over  against  its  co-defendanta,  for  ttia  same 
amount,  from  whScfa  tbe  Texas  Oentral  Rail- 
road Gon^aiiy  bas  ^ipealsd. 

Jj.  W.  Campbell,  for  appellant'  Dcwsj  Lang- 
ford,  for  appellees. 

COLLABD.  J.  (after  stating  tte  fbeta).  Tbe 
aecond,  third,  fourth,  and  fifth  iisiliniiii  nis  of 
error  are  grouped  together,  and  but  two  propo- 
sltlons  are  made  under  them:  First,  "bear- 
say  evidence  Is  InadmisslUe  to  prove  noarket 
valne";  second,  "parol  evUlenee  Is  Inadmlarible 
to  prove  eentsBta  of  a  written  Instniinen^  lAen 
tbe  Instrument  itself  la  not  Aawn  to  be  lost 
or  accounted  fbr."  Tbe  flnrt  propositlua  bas 
been  decided  by  this  court  advosdy  to  appel- 
lant bi  tbe  case  itf  Baihray  Go.  ▼.  Ooercnaot 
80  S.  W.  1118,  wbm  it  was  held  that  a  wit- 
ness may  teatlty  aa  to  maiket  valne  at  atock 
upon  information  obtained  by  coareraatSoDs 
with  other  pemcms  who  bad  aeld  a  great  many 
of  such  stock  at  the  time  and  place.  The  sec- 
ond propooltkm  does  not  relate  to  anjrthing 
ni»tIoned  In  tbe  assignmanta  onder  whidh  It  Is 
made.  The  second  assignment  la  ttat  the  court 
erred  In  permitting  Joeil  FUher  to  teattty  aa  to 
muket  value  ot  penttcy  In  tba  city  oC  8an 
FrandSQo  on  December  IT,  18ML  Hw  third 
assignment  Is  that  the  court  erred  In  not  ex- 
clnding  the  testimony  of  FIsber  upon  the  same 
matter  upon  defoidant'a  motion.  Tbe  fourtb 
assignment  is  addressed  to  tbe  adndsslon  of 
testlmtaiy  of  market  value  of  poultry  In  Gatres- 
ton  and  Houstoa  In  tbe  motttli  at  V&amSm. 
1891.  And  the  fifth  assignment  complains  of 
the  refosal  of  the  court  to  exclude  tbe  testimo- 
ny after  It  waa  admitted.  These  asslgnmenrs 
are  In  no  way  connected  with  any  mllnc  con- 
cerning the  admtsrion  of  testimony  to  prove  tbe 
contents  of  a  written  Instrument  If  tbegr  do 
relate  to  such  ruling,  tbe  hviet  eC  lyjpeUant 
does  not  show  It  We  will  state,  however,  that 
the  assignments  of  error,  to  onr  opinion,  taken 
as  propositions  In  themselves,  are  not  well  tak- 
en. 

AppeDant'B  counsel  brIefS  particularly  bis  ob- 
jections to  the  testimony  of  HcFatfer  by  s 
statement  of  a  part  ot  tils  objectlonabte  testi- 
mony. McFst^  said:  **I  knew  tbe  market 
value  of  poultry  In  Galvcstoo  and  Houston  oh 
the  ITtta  of  December,  1894,  from  a  card  they 
[the  commlssioD  merchants]  sent  oat  every  day 
to  their  merchants.  They  sent  out  quotatlouR. 
1  saw  their  quotations,  and  tbe  bin  for  tbe  tur- 
keys also  corresponded  with  their  quotations 
when  It  came  back.  The  commission  mer- 
chants sent  this  card  to  Mr.  Hale.  This  card 
Is  the  only  means  by  which  I  knew  the  market 
price  of  poultry  In  Oalveston  and  Houston  oo 
that  day."  The  wltoess  was  quallOed  to  testi- 
fy to  the  market  value  of  poultry  as  he  did. 

It  was  not  necessary  for  tbe  court.  In  bis 
flndbigB,  to  state  bis  eattmato  of  daaaagat  on 
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each  of  tba  foar  ttcsM  of  damagea  separately, 
and  ha  did  not  err  In  marely  finding  tlie  aggre- 
gate aawant  ot  damagea.  If  detendanta  were 
dteaUafled  vitta  the  torn  oC  the  coort'a  ctm- 
daak>Ba  upon  the  facta,  ipeclal  findings  ahonld 
liaTe  been  aeked. 
We  cannot  cay  the  Judgment  of  the  court,  for 
was  not  aopported  by  legitimate  teatlmo- 
ny  vpon  ttie  iunea  In  cixitroTeny;  nor  can  we 
ny  that  the  amount  waa  axceailTe.  The  testi- 
mony was  confllctiiig,  bat,  accepting  that  offer- 
ed by  ptaUntifla  aa  true,  It  cannot  be  said  that 
araooBt  of  danrnges  awarded  was  wlttumt 
erldeiice  to  eappoet  tt  It  may  be  greater  than 
this  court  wonid  hare  awarded  on  fhe  trial; 
hat  the  otmeloMon  of  the  lower  oonrt,  trjrlng 
the  cue  both  apon  the  law  and  the  factum 
should  not,  as  to  the  amoont  of  damagaa,  be 
disturbed,  wben  there  waa  testimony  aotborla- 
taig  It.  We  find  no  error  la  tlia  jndgauat,  and 
ttlssfBniHd.  AfHrmsd. 


DAVIS,  Qnwtable,  et  aL  T.  WASHINGTON 
et  aL 

<Oovrt  of  OrO  Appeala  ot  Tesaa.   Jan.  (k 

1808.) 

laimiORD  AiCD  TE1TA5T  — Libit  — FiXTCRBS  or 
Tbimd  Pib8o.^b— DfB  ntasB— UaToppBu 

1.  Under  Her.  St.  18T9,  art.  S122a.  prorlding 
that  a  landlord  "shall  have  a  sreferenc*  Hen  npoa 
til  the  proper^  of  the  tenant  m"  the  leased  buUd> 
ing  for  rents  doe,  a  laodlord  has  no  Uen  upon  fur- 
Dimre  and  fixtnres  used  by  the  traant  wnldi  are 
the  property  of  third  persons. 

2.  xhe  fact  that  chattds  oaed  by  the  teaaia 
were  on  Qie  rented  premises  at  the  time  of  the  ex- 
ecation  of  a  lease  to  the  prembes,  and  had  been 
there  prior  to  that  time,  Trill  not,  of  itsdf,  secnre 
to  the  landlord  a  lien  apon  them  (or  rent. 

8.  A  landlord  distrained  for  rent  on  fixtures 
hi  hia  store  bnilding.  The  fixtures  were  used  by 
a  tenant,  hat  belonged  to  third  persons.  Held 
that,  where  the  landlord  was  not  led  into  renting 
the  premises  by  any  representstiona  of  the  own- 
ers of  the  flxtarea.  and  vbere  it  was  not  shown 
flut  be  wonU  not  have  rented  the  property  to  the 
tcoaat  hot  for  some  assnrance  that  such  fixtnres 
woald  he  boood  for  the  rent,  the  owneis  art  not 
estopped  to  deny  the  landlord's  lien. 

4.  'Where  fixtures  owned  by  third  persons  were 
distraioed  for  rent  in  an  action  against  the  ten- 
aat*  tte  fact  that  the  tenant  wsa  conducting  the 
basiiMai  for  the  owners  of  the  fixtures  does  not 
estop  said  owners  from  recovering  their  value 
friMB  the  landlord,  rinee  the  lien,  u  any,  exiats 
by  ogMiatlDa  of  law. 

Appeal  from  district  conrt  Ttevla  county; 
B.  E.  Brooke,  Judge. 

Action  by  Stark  Washington  and  another 
against  J.  H.  Davis,  conatable,  and  others,  on 
an  ofHcial  bond.  From  a  Judgment  for  plaln- 
tUte,  defendants  appeal.  Affirmed. 

*^Tbla  salt  waa  tnstltnted  by  Stark  Waah- 
higton  and  U  W.  Gostley  on  the  14th  of 
Mar.  iSOa,  In  the  district  court  of  Travis 
csiiDtjr.  to  recover  from  appellant  J.  M.  Da- 
Tla,  constable,  and  appellants  A  S.  Walker, 
Jr..  and  Joe  Keen,  aureties  on  his  (Davis*)  of- 
ficial bond  aa  conatable  for  the  sum  of  fl.- 
'JZLSO,  the  alleged  market  value  of  certain 
bar  fixtures  warea^  goods,  frames,  partitloui. 


and  other  property  s^aed  by  Constable  Da- 
.  vis  by  virtue  of  a  dtotresa  warrant  in  a  cause 
in  justlce'a  court  of  Justice  Johnson,  pre- 
cinct No.  3  of  TrarlB  coanty.  Mitltled  *R.  H. 
teiltfa  V.  Solon  OoBtley,'  which  property  was 
levied  upon  aa  the  property  of  defendant  So- 
lon Oostiey,  appelleea  alleging  that  th^  wvn 
the  ownera  of  the  prc^rty,  and  that  it  waa 
not  anbject  to  the  dlatreas  warrant  proceed- 
ing. Apptflants.  Davis,  Walker,  and  Keen, 
answered,  aettlng  up  the  proceedings  in  the 
Justice's  court,  and  that  the  diatress  wairank 
waa  levied  on  tbe  property  at  t2ie  Instance  of 
R.  H.  Smith.  In  order  to  satisfy  Us  statutoir 
landlord's  Uen  for  the  rent  due  by  Soloa 
Oostiey  for  certain  premises  known  ss  *No. 
325,  fiast  Sixth  Street*  In  the  dty  of  Austin, 
owned  by  Smith.  Davis  set  up  that  before 
the  levy  be  obtained  an  Indemnity  bond,  sign- 
ed by  R.  H.  Smith,  (X  W.  Daniel,  and  D.  B. 
Qracy,  and  naked  that  th^  be  made  parties 
defendant  Smith,  Daniel,  and  Oracy  accepts 
ed  and  adopted  the  answer  of  their  co-de- 
fendant Davis— First,  that  Smith's  dalm  for 
rent  waa  superior  to  any  interest  or  right  ot 
plalntlffB,  Waahlngtcm  and  Gostley,  In  ths 
property  levied  on  by  the  constable.  Davia; 
and,  secondly,  that  Washington  and  Coatley, 
I^ntlfCs,  were  estopped  from  claiming  any 
Intereat  In  the  i»t)perty.  December  10,  1806; 
the  court  atistalned  plaintiffs'  special  demnr- 
rera  to  ao  mncb  of  defendonta'  anawer  set- 
ting up  that  Smith  had  a  landlord's  lien  up- 
on the  property.  Hie  case  was  tried  1^  a 
Jury,  and  on  the  14th  day  of  December,  ISSg. 
a  verdict  waa  returned  In  favor  of  plaintiffs 
for  $52S  against  Davla,  Walker,  and  Koen. 
and  In  favor  of  Davis  and  his  sureties,  agalnat 
K.  H.  Smith  and  tbe  sureties  on  the  distress 
warrant  bond.  Daniel  and  Gracy,  tot  a  Uke 
Bum,  and  In  favor  of  Daniel  and  Gracy 
in  a  tike  anm  agalnat  B.  H.  Smith,  and  Judg- 
ment waa  rendered  accordingly,  from  which 
all  the  defendanta  have  appealed.  Appellants 
rely  upon  two  points  for  a  reversal:  First.  Br- 
ror  of  the  court  In  striking  out  paragraph  S 
of  tMlglnal  anawer  aa  amended  by  trlaf 
amoidment;  appellants  contending  that  un- 
der the  avermenta  of  the  answer  as  amead- 
ed  U.  H.  Smith,  by  virtue  of  his  being  the 
landlord  of  the  premises,  had  a  Uen  on  the- 
goods  levied  upon,  to  satisfy  the  amount  dne 
him  aa  rent  of  the  premises,  the  property  be- 
ing on  the  premises  during  tbe  time,  and  long 
prl«  to  the  time  wh«i  the  rent  became  due. 
Second.  That  the  trial  court  erred  In  not  sub- 
mitting to  the  Jury  under  the  evidence  tba 
Issne  whether  or  not  plaintiffs  were  estoppsA 
by  tbdr  own  conduct  from  claiming  the  dam- 
agea aued  for." 

Appellants  have.  In  their  excellent  brief,  r»- 
Ueved  the  court  of  finding  the  facta  support- 
ing the  Judgment  conceding  that  they  are- 
sofilclent  to  support  the  judgment,  except  up- 
on the  issue  of  estoppel  set  up  l^  them, 
which  they  say  ought  to  have  been  submitted 
to  the  July  in  the  charge,  and  that  there  waa 
aror  la  the  failure  of  the  court  to  submit 
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ttuit  tsBue  under  the  eTidence.  The  facts 
prored  on  this  issue  are  as  follows: 

T.  Rankin  and  Ed  Homsby  pnrchaft- 
ed  the  chattels  leTied  upon  by  the  constable 
from  the  Bruu8wtek-BalkeO>lleuder  Company 
about  the  2Stb  of  S^tember,  um.  They  de- 
aired  to  go  Into  the  saloon  business,  and 
bought  the  property  for  that  purpose  In  San 
▲ntonfo,  and  brought  It  to  Austin.  Rankin 
subsequently  conveyed  his  Interest  In  the 
property  and  the  saloon  butinesa  to  Joe 
Jones.  Afterwards  Rankin  bought  out  Jones 
and  Homsby,  becoming  the  sole  owner.  Ran- 
kin, In  the  original  purchase  from  the  Bruns- 
wlck-Balke-GoUender  Company,  executed  to 
It  a  chattel  mortgage  on  the  property  to  secure 
(601.08  due  the  company,  which  was  filed  for 
record  In  the  Travis  county  chattel  mortgage 
records  October  23,  liSXi,  the  chattel  mort- 
gage registration  statutes  being  In  all  re- 
q)ectB  compiled  with.  There  was  read  in 
evidence  a  bill  of  sale  by  Rankin  to  Wash- 
ington &  Oostley  Bros,  and  Berry  A  Moore 
Bros,  of  the  property  described  In  plain- 
tllfs*  petition  and  other  property  as  being 
situated  in  the  two-st<vy  rock  baUdlng  No. 
32S  East  Sixth  street,  belonging  to  R.  H. 
Smith,  and  occupied  by  Rankin  as  a  sa- 
loon keeper,  which  bill  of  sale  was  duly  re- 
corded July  23,  1894,  In  the  county  records  of 
Travis  county.  The  firm  of  Washington  & 
Costley  Bros,  consisted  of  Stark  Washington, 
J.  li.  Costley,  and  Lee  Costley.  The  firm  of 
Berry  &  Moore  Bros,  consisted  of  George  Ber- 
ry, Bell  Moore,  and  J.  B.  Moor&  On  Decem- 
ber 19,  1S95,  Washington  Sc  Costley  Bros,  and 
Berry  ft  Moore  Bros.,  by  bill  of  sale,  convey- 
ed to  Stark  Washington  and  U  W.  Costley  the 
property— the  bar  fixtures,  furniture,  etc.— 
bought  by  them  of  John  T.  Rankin.  This  in- 
strument Is  not  shown  to  have  been  put  on 
record.  The  distress  warrant  was  issued  and 
levied,  as  alloged  by  plaintiffs,  at  the  Instance 
of  ^nlth,  for  rent  due  <w  account  of  Solon 
Oostley  to  him  ft>r  the  premises  In  which  the 
goods  In  question  were  situated.  The  levy 
was  made  January  29,  1896,  in  suit  of  Smith 
against  Solon  Costly,  and  the  goods  so  levied 
ui>on  were  sold,  and  the  proceeds  apprtqcviat- 
ed  by  Smith,  pursuant  to  his  Judgment  against 
Solon  Costley  In  the  suit  fbr  rent  Defend- 
ant Smith,  by  written  lease  of  date  October, 
1803,  leased  to  Homsby  &  Rankin  the  first 
fioor  of  the  house  No.  825  East  Sixth  street 
fi>r  one  year  firom  October  1,  1808,  to  Sep- 
tember 30^  1804,  at  (100  pet  month  rent  On 
the  21st  da7  of  July.  18M,  B.  H.  Smith  leased 
the  same  proper^  for  one  year  commendi^r 
October  1.  1801,  uid  ending  September  30, 
1895,  at  $75  per  month,  to  T.  A.  Moore  and 
Albert  Costley.  Tbeee  last-named  tenants 
were  not  membm  of  the  firm  of  Washli^tim 
A  Oostley  Bros.,  nor  of  the  firm  of  Berry  ft 
Moore  Bros. 

By  the  testimony  of  Tom  Moore-^e  T.  A. 
Moore  named  In  the  lease  to  T.  A.  Moore  and 
Albert  Ooatley^t  appears  that  about  the 
date  of  the  sale  from  Rankin  to  Berry  & 


Moore  Bros,  and  Wa^Ington  ft  Costley  Bros, 
the  two  firms  turned  over  to  witness  T.  A 
Moore  and  Albert  Costley  the  business  tor 
the  purpose  of  Tnautng  a  living  oat  irf  It  on 
their  own  responsibility.  The  witness  says: 
"Thereupon  Albert  Costley  and  myself  raited 
the  pn^rty  frmn  B.  H.  Smith  on  our  own 
account.  The  firm  of  Washlngtcoi  ft  OosU^ 
Bros,  consisted  of  Staric  Washington,  J.  L. 
Costley,  and  Lee  Oostley;  the  firm  of  Bory 
ft  Moore  Bros,  consisted  of  George  Berry, 
Bell  Moore,  and  John  B.  Moore.  There  was 
no  understanding  between  any  of  these  par- 
ties and  Albert  Costley  and  myself  that  they 
were  to  be  Interested  in  sny  way  in  this  busi- 
ness. I  am  a  toother  of  Bell  and  John 
Moore,  and  Albert  Costley  Is  a  brother  of  J. 
li.  and  Lee  Oostley.  WhQe  I  was  connected 
with  the  business,  the  rent  was  paid.  I  Anal- 
ly quit,  and  Albert  took  charge,  until  some 
time  about  March,  1896,  when  his  brother 
Solon  came  In.  I  never  owned  this  prop- 
erty myself,  nor  had  I  any  Interest  In  It  I 
merely  stepped  out  and  was  not  paid  any- 
thing for  my  interest  In  the  bustoess.**  So- 
lon Costley  testified,  In  snbstance,  as  Tom 
Moore,  and,  In  additton,  said:  "I  never  told 
R.  H.  Smith  at  any  time  that  the  saloon  fix- 
tures and  furniture  belonged  to  me,  or  that 
they  belonged  to  me  and  my  brother  Albert. 
On  the  contrary,  when  I  first  went  Into  the 
saloon  boalness,  and  paid  the  rent  I  told 
Smith  that  I  did  not  own  the  furniture  and 
fixtures  In  the  saloon,  but  that  they  were  the 
property  of  Washington  ft  Costley  Bros,  and 
Bory  ft  Moore  Bros.  I  refer  to  the  property 
that  the  distress  warrant  was  run  on.  I 
told  Smith  this  twice,— both  times  b^re 
July.  1806.  Stark  Waablngton  and  L.  W. 
Costley  both  knew  of  my  connection  with  the 
business,  and  both  firms  knew  that  I  was 
nmnliv  the  business,  and  knew  that  the 
property  was  In  Smith's  store.  I  did  not  pay 
the  amount  of  rental  due  on  the  ^wperty.  I 
think  that  the  amount  doe  was  al>out  f  175. 
I  did  not  have  any  Interest  whatever  In  tbe 
fumlttue,  nor  did  Alb^  •  •  •  The  plahi- 
tltes  knew  of  my  connection  with  the  Inul- 
ness."  Albert  Oostley  testified:  'rTomUoore 
and  myself  were  put  In  possession  of  this 
Iffoporty  by  Washington  ft  Oostley  Bros,  and 
B^ry  &  Moore  Bros.  fOr  the  purpose  of  run- 
ning It  for  them.  We  worked  for  them,  and 
they  got  the  beneflto  at  the  business.  I  nev- 
er told  R.  H.  Smith  that  I  owned  this  prop- 
erty. My  understanding  was  that  I  was 
working  for  the  parties  who  owned  the  sa- 
loon fixtures  and  furniture;  and,  ^ille  Tom 
Moore  and  myself,  and  afterwards  I.  paid  the 
ren^  that  we  paid  It  <m  their  account  fhe 
two  ftrms  turned  the  business  orec  to  Tom 
Mowe  and  myself,  and  we  ran  It  for  about 
nine  months."  Lee  Oostley  testified.  In  sub- 
stance, as  did  T.  A.  Moore  In  reference  to  Oie 
two  firms  being  In  no  wise  interested  In  the 
saloon  business,  and  further  stated  that  they 
never  rented  tbe  building  from  Smith,  nor 
did  they  tdll  Urn  that  they  would  pay  any 
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rent;  that  they  never  employed  Albert  OoBt- 
ley  to  nm  the  saloon  business  for  than. 
**Ttie  boys  were  ont  of  a  job,  and  we  wanted 
to  help  tbem  along.    We  knew  tlutt  the  prop- 
■erty  waa  situated  in  Smith's  bulldlnx."  .Ap- 
pellee Stark  Washington  testified:  "In  Feb- 
i-cary,  1896,  the  firm  of  Washington  ft  Oost- 
ley  Bros,  dlssolred.    In  the  dissolution,  this 
proi)erty  fell  to  myself  and  L.  W.  Oostley. 
I  never  had  any  conversation  with  Mr.  B.  H. 
^mlth  In  reference  to  the  property,  nor  did 
I  know  anything  abont  the  condition  of  the 
rent.    Tom  Moore  and  Albert  Coetley,  and 
afterwards  Alt>ert  and  Solon  Costley,  and 
afterwards  Solon,  used  the  property  with  our 
consent   The  understanding  was  that  they 
were  to  pay  the  rent    I  never  bad  any  con- 
vcrsatitm  with  Mr.  Smith  about  the  matter. 
We  never  received  any  proceeds  from  the 
business.    We  never  employed  Albert,  Solon, 
■or  Tom  to  run  the  business  for  us."    L.  W. 
Coetley  testified  that  the  two  firms  bought  the 
property  from  Rankin,  and  let  Albert  Oostley 
and  Tom  Moore  have  it,  to  help  the  boys 
Along.    "We  were  not  running  the  business 
uureelves;  had  nothing  whatever  to  do  with 
it.    I  never  had  any  conversation  with  Mr. 
i^mith  In  reference  to  this  prt^l^erty  until  two 
or  three  days  before  the  suit  in  the  justice's 
court  mis  brought,  about  the  middle  of  Oc^ 
tober,  188ek    I  knew,  however,  that  the  pr(^ 
erty  was  in  Mr.  Smith's  house.    Solon  and 
Albert  Oostley  are  both  brothers  of  mine,  and 
nephews  of  Stork  Washington.    None  of  us 
ever  put  Albert  Costley  In  the  business  to 
represent  us  the  owners  of  It    He  was  pat 
there  In  connection  with  Tom  Moore,  who  Is 
a.  brother  of  Bell  and  John  Moore,  to  run  the 
business  on  their  own  book.   Stark  Wash- 
ington and  myself  stood  good  tot  about  $250 
worth  of  whisky  bought  from  McDannell,  but 
we  never  paid  these  boys'  blllB.   All  we  did 
was  to  let  them  have  the  furniture  and  fix- 
tures to  run  the  business."    Appellant  R.  H. 
Sndth  testified:    "The  business  of  leasing 
tliia  property  was  in  the  hands  of  Messrs. 
Bergen,  Daniel  &  Gracy,  but  Mr.  O.  W.  Dan- 
iel, of  that  firm,  had  particular  charge  of 
leasing  this  building.    About  the  Ist  <^  May, 
189&,  Mr.  Daniel  being  absent,  I  found  out 
tbat  the  tenants  were  somewhat  backward 
on  the  cent  at  tbat  time.   I  went  to  see  Al- 
bert Oostley.  who  was  in  charge  of  the  sa- 
loon, and  called  his  attention  to  this  fact  and 
inquired  of  him  who  owned  the  property 
(meaning  the  saloon  fixtures  and  furniture) 
the  value  of  which  Is  sued  for  in  this  case. 
Albert  stated  that  he  and  Tom  Moore  bad 
originally  bought  the  property,  but  that  he 
and  his  brother  Solon,  who  had  taken  Moore's 
place,  still  owed  about  tlGO  on  the  same; 
that,  outside  of  that  there  was  do  other 
claim.    I  made  this  Inquiry  because  my  rent 
had  not  been  paid  r^olarly,  and  I  apected 
to  look  to  the  property  in  the  building  for  my 
rent.    Solon  was  not  running  the  saloon 
then.    I  understood  that  he  had  gone  to  Hot 
Spring!,  Upon  bla  return— some  time  In  July, 


1880,  I  think— I  made  the  same  inqoiiy  of 
him,  and  he  told  me  tbat  he  owned  the  prop- 
er^, and  that  the  only  Indebtedness  against 
It  was  9166  due  for  purchase  money.  I  was 
not  aware  that  Washington  &  Oostley  Bros, 
or  Berry  A  Moore  Bros,  were  claiming  any 
Interest  In  this  property  ontll  after  the  dis- 
tress warrant  proceedings  in  the  justice's 
court  were  begun.  None  of  the  members  of 
these  two  firms,  nor  the  i^lntlffs  In  this  case, 
ever  notified  me  that  they  claimed  any  title 
to  this  property.  Neither  of  these  firms  nor 
the  plalntlfts  ever  rented  the  building  or 
promised  to  pay  any  rent"  PlalntlfCs  read 
in  evidence  occupation  tax  receipt  of  Mowe 
A  Costley,  issued  by  the  tax  collector  of 
Travis  county,  evidencing  the  right  of  Albert 
Oostley  and  T.  A  Moore  to  carry  <nk  a  retail 
liquor  business  in  Austin,  Tex.,  which  ex- 
ited September  80,  1895.  PialntifCs  also 
read  in  evidence  the  liquor  dealers'  uond  of 
T.  A  Moore  and  Alb»t  Oostley,  dated  Octo- 
ber 6,  18&4,  in  usual  form. 

From  the  foregoing  testimony,  we  cmiclnde 
that  nelthw  Stark  Washington  ntx  L.  W. 
Oostley  represented  to  Smith,  or  said  any- 
thing to  him  or  his  agents  tbat  would  author- 
ise hbn  to  believe,  that  Solon  Coetley  waa  the 
owner  of  the  chattels  taken  by  his  (Smith's) 
distress  warrant;  nor  do  we  find  that  they 
said  anything  calculated  to  mislead  him  or 
his  agents  as  to  any  such  ownership  by  Solon 
Costley,  or  Albert  Coetley  and  T.  A  Moore, 
or  either  of  them.  The  evidence  does  not 
show  that  Smith  was  misled  or  relied  upon 
any  such  ownership  In  Solon  Costley.  Albert 
Costley,  w  T.  A  Moore.  Neither  does  the 
evidence  show  that  Smith  acted  i^n  the 
belief  of  such  ownership,  nor  that  he  was 
deceived  by  plaintiffs  In  any  respect  as  to  the 
true  ownership  of  the  property  taken  by  his 
distress  warrant.  It  was  never  the  property 
of  the  tenant  Solon  Costley,  and  plalntUTs  did 
nothing  to  induce  him  to  believe  tbat  It  was 
hia  property,  or  that  It  would  be  liable  for 
the  rent  under  his  tenancy,  or  under  the  ten- 
ancy of  Albert  Oostley  and  T.  A.  Moore,  nei- 
ther of  whom  are  shown  to  have  any  au- 
thority to  bind  plaintiffs  as  to  the  ownership 
of  the  property.  Other  facts  found  by  this 
court  have  been  stated. 

West  &  Cochran,  fbr  ^>pelIantB.  Jobn  Dow- 
^  for  appdlees. 

OOLLARD,  3.  (after  stating  the  facts). 
There  was  no  error  In  sustaining  plaintiffs'  ex- 
ceptions to  the  third  paragraph  of  the  answer 
of  defendants  as  amended  by  trial  amendment. 
The  fact  that  chattels  are  on  the  rented  prem- 
ises at  the  time  of  the  lease,  and  tbat  they  were 
there  long  before  the  lease,  will  not,  of  itself, 
secure  to  the  landlord  a  lien  upon  tbem  for 
rmt  No  lien  is  given  by  the  statute,  ex- 
cept upon  the  property  of  the  tenant  on  the 
rented  premises.  Rev.  St  1879,  arts.  3107, 
3122a;  Rev.  St.  1886,  arts.  8236.  8261.  The 
caae  of  Lebman  t.  Stone,  4  WUlson,  Civ.  Cas. 
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Ot  App.  p.  182,  16  a.  W.  784.  dted  bjr  ap- 
pelluitB,  oonnsd  nr  !■  the  nearest  In  pcdnt  to 
their  contrition  In  thta  case.  In  the  case  dtad 
tbe  tenant  owned  tin  furnltvre,  and  It  was  up- 
on the  TUiea  j^snUses,  subject  to  the  landloid'a 
Uen,  when  Mrs.  Lehman  purchased  tt  a,  abort 
time  before  tt  was  distrained  for  rant,  and  tt 
was  still  upon  tbe  raited  pranlaea  whoi  selwd. 
Tbe  court  held  that  tt  was  subject  to  tbe  land* 
lord's  lien,  erldently  upon  tbe  ground  that  tbe 
lien  had  attached  while  the  property  was  on  (be 
premises,  aa  the  T^Kipmtf  ot  tbe  teatant,  and 
that  tbe  Itai  was  not  lost  by  tbe  purchase  of 
Mis.  iBhman,  she  bavlaff  constmctiTe  notice, 
tweause  of  the  fact  that  the  property  wm  on 
tbe  rented  premises  at  tbe  time  of  her  pnrdiaae. 
Tbe  same  doctrine  la  a^led  In  the  caaea  of 
Block  T.  Latham,  83  Tex.  414,  and  llaxaalla  t. 
ntman.  08  Tex.  688, 6  8.  W.  404.  In  tbe  caae 
at  bar,  If  we  are  correct  In  our  vtewa  of  the 
•abdect.  the  Uen  at  no  time  attadied  to  tbe 
pn^rty  dlatralned.  The  statute  gives  the 
landlord  a  Uen  on  tbe  property  of  tbe  tenant 
on  tbe  rented  premises.  The  common-law  rale 
tiiat  tt  attaches  to  tbe  prc^ierty  of  a  strangw 
n  flw  premises  at  tbe  time  of  the  lery  Is  gtrtng 
way  In  this  country  to  tbe  necessities  of  trade. 
In  tiie  caae  ot  lAuiblDe  Oo.  t.  Sloan,  87  Bt 
438k  It  was  held  tiiat  tbe  oommon-law  rale  did 
not  apply  to  goods  bdd  by  the  tenant  ttx  sale 
on  cnnmtsBlon,  and  the  court  quoted  the  lan- 
guage of  Chl^  Justice  Gibson  ^)proTlne[y,  that 
"there  Is  little  reason  to  doubt  that  the  excep- 
thma  will.  In  the  end,  eat  out  tbe  rule."  Goods 
on  storage  in  a  rented  warehouse  are  exempt, 
and,  where  the  goods  are  neoeeaarlly  put  in  tbe 
possession  of  tbe  tenant  by  those  with  whom  be 
deals  or  by  these  who  employ  him,  or  left  for 
the  purposes  and  benefit  of  trade,  ure  exempt 
from  distress.  In  tbe  case  of  Gonnah  t.  Hale, 
23  Wend.  462,  It  was  held  that  goods  deposited 
"to  await  an  opportunity  of  sale"  by  tbe  own- 
er, were  prlTlleged  from  distress.  In  the  caae 
dted  many  exceptions  to  the  cconmon-Iaw  role 
are  mentioned,  and  stress  Is  laid  upon  tbe 
tendency  of  the  courts  In  this  country  to  con- 
strae  liberally  the  principles  of  exception,  and 
to  abolish  tbe  rale.  It  seenw  that  tt  would  be 
more  simple  to  reverse  the  rale,  and  make  ex- 
ceptions. Taylor,  In  his  work  on  Landlord  and 
Tenant,  after  stating  tbe  rule  (section  588), 
says  (section  584)  that  "the  Lendency  of  our  de- 
cisIoDB  is,  upon  tJie  whole,  against  the  right  to 
distraining  goods  not  the  property  of  the  tenant, 
but  It  has  heen  otkserred  that  to  abrogate  it  alto- 
gether might  lead  to  results  net  sufficiently  i:d- 
verted  to."  He  refers  to  tbe  fraud  that  might 
occur,  and  the  power  of  a  tenant  to  rent  tbe 
premises  to  a  subtenant  (not  for  the  wbole 
term),  who,  not  being  liable  to  tbe  landlord  for 
rent,  would  be  a  stranger,  whose  goods  on  tbe 
premises  would  l>e  protected.  It  seems  to  the 
writer  that  the  difficulties  In  changing  tbe  rale 
could  be  easily  met  by  exceptions,  where  ap- 
plicable. In  favor  of  the  lien;  as  in  Mississippi, 
where  tbe  oommon-law  rale  does  not  prevail, 
tt  Is  bdd  that  the  goods  ot  a  third  ^asaa  ate 
privileged  from  distress,  except  by  contract  to 


pay  the  rant.  FatlT  v.  Bogle,  09  mas.  -40L 
Tbe  quastkm  has  bsm  pnctkally  settled  In  this 
state.  It  was  held  In  tbe  case  of  BiesenbBfh 
T.  Kkv,  83  Tex.  81.  that  tbe  sepanUe  estate  of 
the  wife  on  tiie  premises  at  tbe  time  of  the 
levy  of  a  dlitmoB  waxmtt  was  not  UaUe  nn- 
leas  tbe  contract  tn  xut  was  made  for  the 
beaeflt  of  herself,  her  children,  or  her  aqmnue 
estate.  In  the  case  dted,  tt  was  h^  that  the 
property  dkttained  waa  community  property, 
and  was,  therefore,  liable  on  the  ooDtnact  at  the 
husband.  The  principle  that  he  could  not  con- 
tract so  as  to  bind  the  wife,  except  as  state<l 
would  place  hv  In  tbe  same  attitude  as  any 
other  stxaogw,— certainly  not  In  a  Isbb  re^oo- 
BtUe  poeitkm,— and.  If  her  goods  were  not  lia- 
ble, tMog  found  on  the  rented  premises,  a 
•transerls  goods  would  be  exempt  He  onild 
not  cimtract  for  elthar.  The  Uen  claimed  aris- 
es from  the  fact  that  the  property  Is  on  the 
rented  premises.  If  such  lien  would  not  exist 
BgalBBt  the  wUe's  pcoperty,  it  wmdd  not  agahL<t 
another  stranger's.  Where  the  commoiHaw 
rale  prevails,  it  b  held  that  diattds  fonnd  on 
the  premises,  and  behmglng  to  Ute  wife  of  a 
thtrd  party,  would  ha  eohdeet  to  tbe  Um. 
though  there  existed  a  eonstltutloiua  prorl- 
slon  exempting  the  wife's  property  Cram  the 
debte  of  the  husband.  Kennedy  v.  Lnnge;  SO 
Hd.  91.  The  goods  of  the  tenantfs  wife  or 
of  a  atranger'a  wife  do  not  vank  as  an  ex- 
ertion where  tbo  common-Jaw  rule  Is  cO' 
forced.  She  la  treated  as  any  other  stran- 
ger. So  the  role  laid  down  in  tbis  state,  ex- 
empting title  wife's  separate  property,  must 
t>e  tbe  rule  as  to  any  other  stranger,  there 
t>elng  no  exception  In  tbe  statute  in  the 
wife's  favor.  As  an  original  question  at 
this  time.  It  would  be  dUBcnlt  to  show  a 
good  reaaon  why  tbe  landlord  abould  have  a 
lien  on  the  property  of  a  stranger  on  ren 
ed  premises.  It  is  probably  due  to  this  fa 
that  the  common-law  rule  Is  breaking  down, 
and  should  break  down.  He  Is  still  allowed 
a  preference  lien  on  tbe  property  of  bis  ten- 
ant on  the  premises,  and  this,  it  would  seem, 
would  be  sufficient  to  satisfy  all  reasonable 
demands  In  bis  favor.  If,  as  In  the  cue  be- 
fore us,  strangers,  who  supply  tbe  tenant 
with  the  means  to  occupy  the  rented  prem- 
ises, and  carry  on  a  business  therein  suc- 
cessfully and  profitably,  shotud  be  held  to 
pledge  tbe  property  so  furnished  to  secute 
tbe  landlord  in  the  payment  of  rent,  noch  a 
burden  would  he  an  Impedlmwt  to  the  bvl- 
ness,  and  discourage  Its  soceesBfal  opera- 
tion. These  are  good  reaaona  why  the  com- 
mon-law rule  should  not  .be  entoreed  at  this 
time. 

We  find  In  tbe  facts  none  of  the  elemeots 
of  estoppel  on  tbe  part  of  plaintUfs.  Tbe 
landlord  Is  not  shown  to  have  been  deceived, 
or  led  into  the  renting  of  tbe  premises  hj 
any  act  or  representation  of  the  ownere  of  tbe 
goods  distrained;  nor  la  It  shown  that  be 
would  not  have  rented  to  Solon  Costley.  bat 
for  some  assurance  that  tbe  property  gratu- 
itously furnished  him  by  plalnttffli  vooU  ba 
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bound  tor  the  rent  It  .ttie  law  does  not 
sire  the  ludlord  a  Uen,  be  has  none  by  es- 
toppel ttnder  the  facts.  Mo  principle  of  equi- 
ty can  be  Invoked  to  create  a  Uen  in  his  fa- 
vor under  the  tects.  If  Albmt  Costley  and 
Tom  Moore  were  put  In  possession  of  the 
premises  and  the  proper^  seised  for  tba 
purpose  of  nmnlns  the  saloon  tor  Washing 
ton  &  Costley  Bros,  and  Beny  &  Moore 
Bros.,  and  a  part  of  the  unexpired  term  of 
(tuch  oconpancy  was  taken  by  Solon  Gostley, 
and  the  landlord  distrained  to  collect  the 
rent  for  such  time,  the  lien  would  exist 
ngalnst  thepartlesfor  whose  beaeflt  the  busi- 
ness was  carried  on  by  (4>»ation  of  law,  and 
not  by  estoppeL  So  we  cannot  see  that  the 
testimony  of  Albert  CosUey,  to  the  effect 
that  he  and  Tom  Moore  were  running  the 
bntdness  for  the  owners  of  the  property  seis- 
ed, and  for  their  benefit,  would,  if  the  jury 
had  given  It  credit,  have  created  the  estop- 
pel claimed  by  appellants.  It  might  have 
shown  an  obligation  to  pay  the  rents  1^  the 
owners  of  the  business,  and  consequently  es- 
labliahed  a  Uen  upon  their  property  as  the 
real  tenants^  but  not  an  obligation  by  estop- 
pel. We  find  no  error  as  assigned  by  appel- 
lants, and  the  Judgment  of  the  lower  oontt 
is  affirmed.  Affliiued. 


PLANTERS*  A  UEOHANI08'  BANK  et  al.  v. 

FLOBCK.i 

(Conrt  of  Civil  Appeals  of  Texas.   Dec.  2, 
1887.) 

Oakkishhbst  —  Liability  ov  Oarsisbu  —  Cok- 

BTXCCTION  OP  StATUTBS. 

1.  The  Btatate  driinlng  the  llabili^  of  gar- 
nishees ia  to  be  strictly  coDstriiod  in  their  favor. 

2.  Rev.  SL  arts.  220,  221,  225-227,  239,  245, 
provide  that,  ta  gamiBhrneot  proceedings,  the  gar- 
nishee shall  answer  and  therein  state  what  he  is 
Indetited  to  defendant,  end  was  when  the  writ 
was  served,  and  what  effects  of  defendant  he  has 
in  his  possession,  and  had  when  the  writ  was 
served,  and  prohibit,  generally,  the  gamiahee, 
after  service,  from  pay iag  to  the  debtor  any  debtt 
and  from  delivering  to  him  any  effects,  and  pro- 
vide that  If  the  answa-  shows  that,  when  serv- 
ed and  when  he  answers,  the  garnishee  owed 
and  owes  nothing  to,  and  has  no  effects  of,  de- 
fendant, be  shall  be  discharged,  unless  the  an- 
swer Is  controverted  by  affidavit  of  plaiutiff, 
and  provide  that  if,  In  ease  such  affidavit  Is 
madew  it  amwars  at  the  trial  that  the  garnishee 
"is"  iDdebted,  or  was  so  indebted  when  the  writ 
was  served,  judgment  shall  be  rendered  against 
him.  Held,  that  where  the  garnishees,  when 
served  and  when  they  flied  their  answer,  were 
not  indebted  to,  and  had  In  their  hands  do  effects 
of,  defendant,  except  two  notes  given  to  them  for 
collection,  the  writ  will  not  charge  0iem  with 
moneys  collected  on  such  notes  after  filing  their 
answers. 

Pleasants.  J.,  dissenting. 

Appeal  from  district  court,  Harris  county; 
S.  H.  Brasfaear,  Judge. 

Action  by  Elizabeth  P.  Floeck  against  W. 
D.  Alexander  and  others,  defendants,  and 
the  Planters*  A  Mechanics'  Bank  and  an- 
othtt.  ganiMie«8.   From  a  Judgment  en- 

'  WMt'Ot  nsv  dsslsd  by  snprems  eout. 


tered  on  a  verdict  for  plaintiff,  defendants 
and  garnishees  appeaL  Beversed. 

Hutcheson.  Campbell  &  Meyer,  for  appel- 
Unts.  B.  P.  JffiunUen  and  J.  M.  Coleman,  tor 
appellee. 

WTTJiTAMfl,  J.  The  reason  wblch»  lo  the 
4^^on  of  the  majority  of  the  court,  requires 
the  remaal  of  the  Judgment  of  the  district 
court  and  the  discharge  of  the  garnishees,  is 
the  fact,  admitted  in  both  jdesdlngs  and  evi> 
dence,  that  at  the  time  of  the  service  of  the 
gamishment  and  of  the  fliiiq:  of  the  answers 
of  the  garnishees,  the  latter  had  In  their 
hands  nothing  belonging  to  the  Judgment 
debtor  but  a  chose  In  action,  held  by  them 
for  coUectlcni,  which  was  not  subject  to  the 
(Hwratlon  of  the  writ.  Money  which  they 
collected  upon  the  note  after  they  answered 
was  rtot,  in  our  opinion,  reached  by  the  writ 
previously  served.  Whether  or  not  this  is 
true  d^nds  upon  the  proper  construction  of 
onr  statute  r^ulatlng  the  process.  There  Is 
no  general  rule  of  the  common  law  which 
gives  to  the  writ  of  garnishment  the  effect 
of  attaching  debts  or  effects  In  the  hands  of 
the  garnishees  beyond  those  defined  by  the 
statute;  and  the  law  Is  to  be  strictly  con- 
strued, and  "the  extent  of  the  garnishees' 
liability  Is  measured  and  limited  by  the  ex- 
press provisions  of  statutory  law."  Oause  v. 
Cone,  73  Tex.  241.  11  S.  W.  162.  Equity 
wUl  not  extend  the  op«tLtion  of  the  writ  or 
aid  In  the  enforcement  of  Its  objects.  Price 
v.  Brady,  21  Tex.  620;  Arthur  v.  Batte,  42 
Tex.  ISL  None  of  the  decisions  In  this  slate 
have  ever  asserted  that  the  garnishee  can 
be  charged  beyond  debts  owed  or  effects  held 
at  the  time  of  his  answer.  The  furthest 
they  have  gone  Is  to  hold  that  he  is  change- 
able with  debts  owed  or  effects  held  at  any 
time  between  the  service  of  the  writ  and  the 
filing  of  the  answer.  Ganse  v.  Cone,  snpra. 
Tlrrell  v.  Canada,  25  Tex.  45S.  And  It  has 
been  affirmatively  held  that  he  cannot  be 
chained  beyond  that  Blankenship  &  Blake 
Co.  V.  Moore,  4  WUs.  Civ.  Cas.  Ct  App.  fi  146. 
The  statute  does  not  affirmatively  state  the 
time  or  stage  in  the  proceedings  at  which 
the  liability  of  the  garnishee  la  to  be  fixed, 
but  we  think  It  does  so  by  necessary  lm[dl- 
catlon.  By  the  writ  the  garnishee  is  re- 
quired to  answer  what  he  is  Indebted  to  the 
defendant  and  was  when  the  writ  was  serv- 
ed, and  what  effects  of  defendant  he  has  in 
his  possession  and  had  when  the  writ  was 
served,  and  other  things,  as  to  third  persons, 
which  are  Inapplicable  here.  Bev.  St  arts. 
220,  221,  226.  When  he  answers  fully  the 
questions  so  put  to  him,  and  shows  that  at 
the  service  he  owed  nothing  snd  had  no  ef- 
fects, and  that,  when  he  answers,  he  has 
and  owes  nothing,  he  Is  entitled  to  his  dls- 
chai^e,  under  article  227,  unless  his  answer 
is  controverted  "as  her^nafter  provided." 
!I1iiis,  in  the  absence  of  a  controversy,  the 
condition  (tf  ttdngs  at  ttw  dftte  at  aenlce  «# 
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of  Cbe  answer  1b  made  tbe  basis  of  the  Jndg- 
meat  How  Is  It  when  the  answer  Is  con- 
trorerted?  This  Is  answered  by  article  245, 
whidi  provides  that  the  idalntiifl  may  con- 
trovert the  answer  "by  an  affidavit  •  •  • 
stating  that  he  has  good  reason  to  believe, 
and  does  believe,  that  the  answer  of  the 
samlshee  Is  Incorrect,  stating  In  what  par- 
tleidar  he  believes  same  la  Incorrect."  This 
does  not  authorise  the  hitroductlon  of  avy- 
thlng,  not  covered  by  the  answer,  as  a  basis 
for  charging  the  garnishee,  bnt  again  le- 
strlctB  the  Issne  to  the  matters  ot  tact  stated 
In  tiie  answer,  and  allows  tbe  plaintiff  only 
to  prevent  the  judgment  In  taror  of  garnishee 
provided  In  arttde  227,  by  traversing  some 
<me  or  more  of  the  facts  sworn  to  by  tbe 
garnishee.  Article  2S1  provides  that  an  Issne 
shall  be  framed  under  the  direction  of  tbe 
conrt,  and  tried  as  other  Issues;  but  It  is 
evident  that  the  farther  pleadings  mnst  be 
built  npm  the  controversy  raised  by  tbe  an- 
swer and  the  oontrovertli^  affidavit,  as  their 
foundation,  since  It  Is  by  the  controverting 
affidavit  alone  that  judgment  In  favor  of  the 
garnishee  undo-  article  227  Is  prevented. 
Article  inrohlbltB,  generally,  the  gar^ 
nlshee,  after  service,  ftom  paying  to  tbe  debt- 
or any  debt,  and  l^om  delivering  to  him  any 
effects,  without  fixing  the  period  of  time  dur- 
ing which  the  prohibition  Is  to  last  As  It  Is  not 
a  perpetual  restraint.  Its  covtlnttance  must 
d^Mnd  upon  the  scope  given  by  the  statute 
to  the  writ,  and  this  provision  does  not  con- 
tnri  In  the  determination  of  that  question. 
The  duty  imposed  by  It  on  the  garnishee  Is 
Intended  to  conserve  the  right  of  tbe  cred- 
its actjuired  by  service  of  the  writ,  and  is 
as  comprehmslve  as  that  right,  but  not  more 
BO.  The  articles  which  define  the  drcum- 
Btances  under  which  the  garnishee  mi^  be 
charged  by  the  judgment  contain  laiwnage 
which.  In  the  absence  of  other  contnrfllng 
provl^ns,  might  be  held  to  warrant  tbe  con- 
struction that  the  condition  of  things  exist- 
ing whoi  the  judgment  Is  rendered  Is  to  de* 
tennlne  his  liability.  In  a  sense  such  condi- 
tion must  control.  Article  289  provldeBt 
"Should  It  be  made  to  appear  from  the  an- 
swer of  the  garnishee,  ♦  •  •  or  should  It 
be  otherwise  made  to  appear,  as  hereinafter 
provided,  that  the  garnishee  Is  Indebted,  or 
was  so  indebted  when  the  writ  was  served," 
judgment  shall  be  rendered  against  him. 
The  use  of  the  present  tense  in  the  phrase 
"is  so  Indebted"  has  reference  to  the  time 
when  Judgment  is  to  be  rendered.  Bnt,  when 
we  look  to  other  provisions,  we  see  that  at 
the  trial  It  can  only  be  made  to  appear  by 
the  answer,  or  otherwise,  "as  hereinafter 
provided,"  that  the  garnishee  Is  Indebted,  by 
an  admission  In  his  answv  that  he  was  so 
indebted  when  be  answered,  or.  If  the  an- 
swer has  denied  such  indebtedness,  by  proof 
of  the  fact  under  the  affidavit  controverting 
the  truth  of  such  statement  If  either  an- 
swer or  proof  show  tbe  Indebtedness  to  have 
existed  when  the  answer  was  filed.  It  follows 


that  It  must  exist  ytbea  Judgment  Is  roidend. 
because  the  garnishee,  in  the  interval,  can- 
not relieve  himself  of  It  So,  the  use  of  the 
preeent  tenae  In  the  statute  Is  pnqier  in 
elttier  view  that  may  be  taken  of  the  qmb- 
tkm  betave  us;  bnt  It  n^n  only  to  an  In- 
debtedness ^Ich  existed  at  the  date  of  the 
anaww,  and  tiiwefore  stUl  exists,  and  not  t» 
tbe  one  which  has  arisen  sbice  that  date,  as 
la  made  aiKnmit  by  the  other  ^nvUou. 
T1k>  seme  explanation  may  be  made  ci  arttele 
240,  preecilblng  tbe  Judgment  where  It  ap- 
tiears  Oiat  flie  garnlsbee  baa  effects,  and  ot 
artlde  api^ylng  to  shares  In  lacacporated 
or  joint  atoA  eompanlee. 

It  may  be  said  that  as  the  statute  does  not 
limit  the  time  In  which  the  gamlstaee  may 
file  his  answtf,  exc^  that  it  most  be  filed 
on  or  before  next  default  day,  the  conatmc- 
tlon  given  would  enable  him  to  file  It  at  onofc 
and  thus  rdleve  from  the  writ  debts  arising 
or  ^ects  conUng  into  his  hands  betweoi  its 
filing  and  rendltl<m  of  jodgihent  If  this  is 
tme,  it  Is  an  advantage  or  pntecthm  wlilcta 
the  statute  gives  him.  The  statute.  In  mak- 
ing the  writ  reat^  credits  or  effects  existing 
when  the  answer  is  filed,  but  not  when  tbe 
service  was  made,  glvee  to  It  a  scope  greater 
than  it  originally  had.  Drake,  Attaelun.  { 
451a.  Whether  It  should  have  beoi  extoided 
still  further,  and  made  to  subject  the  gar- 
nishee to  the  duty  and  hazard  of  pnpetlj 
accounting  for  everything  that  comes  into 
his  bands  after  he  has  once  answered,  and 
before  Judgment  was  a  questkm  for  tbe  leg- 
islature. If  the  legfadatare  had  intended  to 
create  such  a  duty.  It  would  donbtleas  have 
jirovlded  ft»r  furthw  answers  and  contests 
involving  the  matters  snbsequently  arising. 
Applying  the  rule  thus  deduced,  we  find  that, 
when  the  garnishees  answered  In  this  case, 
they  disclosed  nothing  subject  to  tbe  writ, 
nielr  answers  were  true,  and  never  contro- 
verted. The  subeeqnent  ideadlngs  of  irialn- 
tlff  seeking  to  charge  th«n  by  ataowing  that 
money  had  been  collected  on  the  chose  In  ac- 
tion, aftw  the  filing  of  the  answer,  present- 
ed an  irrelevant  fact  It  stated  matto- 
which  properly  belonged  to  an  affidavit  for 
the  Issuance  of  a  garnishment  Plaintiff 
could  only  make  an  Issue  upcMi  which  to 
charge  the  garnishees  by  sbowtng  the  Incor- 
rectness of  thetr  answm;  that  Is,  by  showing 
credits  or  effects  In  their  hands  when  they 
answered.  And  it  follows  that  she  showed 
no  ground  In  this  case  upon  whleh  to  make 
them  liable. 

To  sustain  the  Judgment  against  them,  tbe 
court  would  have  to  extend,  by  a  most  lil>. 
era]  construction  of  the  statute,  the  iteration 
of  this  writ  utd  this  it  cannot  do.  It  is  no 
vain  thing  to  require  that  the  statute  be  fol- 
lowed. It  is  by  no  other  means  that  the 
garnlsbee  can  be  adjudged  to  pay,  or  be  pro- 
tected in  paying,  what  Is  in  his  hands.  Tbe 
suggestion  that  u  Finnegan  ft  Oo^  are  b^re 
the  court  the  rights  ot  all  parties  In  the 
money  can  be  determined,  and  the  ginileiieee 
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protected,  begs  the  qnestlon.   Plaintiff  has 

no  r^lit  to  tbe  mon^,  and  has  only  the  right 
to  subject  it  to  her  dalm  by  following  the 
statute.  Until  she  baa  dime  aoi  she  presets 
no  case  for  adjudication.  Nor  can  the  pres- 
ence of  nnnegan  A  Co.  affect  the  question 
which  we  have  discussed.  It  the  fond  was 
reacbed  by  the  gamlsbment,  the  court  could 
mo  adjudge,  tbough  they  were  not  parties; 
and.  on  the  other  hand,  their  becoming  par- 
tial could  not  extend  the  operation  of  the  pro- 
cess so  as  to  make  It  fix  1^»on  the  fund.  If  it 
had  not  already  done  so.  It  la  unnecessary, 
pwhaps,  to  say  that  unless  the  court,  by  the 
process  Issned,  has  acquired  contnA  of  the 
fund,  tt  has  no  rl^t,  by  a  mere  Judgment,  to 
order  tt  paid  to  fbe  creditor,  because  it  may 
be  of  the  opinion  that  it  could  have  been  anb- 
Jected  1^  a  proper  proceeding. 

PLDASANTS,  J.  (dissenting).  Tbe  appel- 
lee, a  Judgment  creditor  of  one  W.  D.  Alex- 
ander, garnished  the  appellants  the  Plantttg* 
St  Mechanics*  Bank,  and  James  A.  Fatten,  the 
president  of  said  bank,  on  December  S,  1801. 
Tbe  petition  arerred  that  the  affiant  had  rea- 
son to  beUeve  that  tbe  said  bank  and  Fatton 
were  Indebted  to  tbe  said  Alexander,  or  that 
tfaey  had  In  their  bauds  effects  belonging  to 
the  defendant  Alexander.  On  the  6tb  day  of 
January,  1892,  tbe  s^d  bank  answered,  6eay- 
lug  any  Indebtedness  from  It  to  the  said  AI«:- 
ander  at  the  time  of  the  service  of  the  writ  (tf 
{fomlshment,  or  since  that  time,  or  at  the 
time  of  Its  answer.  And  It  further  averred 
that  It  did  not  have  any  effects  belonging  to 
Alexander  at  tbe  time  of  the  service  of  the 
said  gamlsbment,  or  since  then,  or  at  the 
time  of  its  answer,  nor  did  it  know  of  any 
ooe  who  was  indebted  to  Alexander,  or  held 
effects  bdonging  to  him,  save  and  except  that 
It  held  for  collection  two  certain  promissory 
notes,  executed  by  one  6.  A  Gibbons  to  said 
W.  D.  Alexander,  one  of  which  was  for  $1,- 
305,  dated  July  6,  1888,  and  payable  one  day 
after  date,  and  bearing;  Interest  at  rate  of 
10  per  centum  per  annum  from  date,  with  a 
credit  of  $60  Indorsed;  and  the  other  was  for 
f 1,890,  and  also  due  one  day  after  date,  and 
dated  February  10,  1888,  and  bearing  like  in- 
terest as  the  first  note,  with  a  credit  of  $02 
Indorsed,  both  credits  being  money  paid  upon 
the  interest  due  upon  the  notes;  that  said 
notes  were  assigned  to  the  bank  on  the  1st 
of  September,  1891;  and  that  about  the  1st 
of  October,  1891,  long  prior  to  service  upon 
the  bank  of  tbe  plaintiff's  writ  of  gamlah- 
ment  It  was  notified  that  said  notes  had  been 
assigned  by  the  said  Alexander  to  John  Fln- 
negan  &  Oo.,  a  mercantile  firm  of  the  city 
of  Houston:  and  that  an  order  was  exhibited 
to  the  bank  from  said  Alexander  upon  It.  di- 
recting all  collections  made  ujmu  the  aald 
notes  to  be  paid  to  tbe  said  Flnne^n  &  Co.; 
and  that  thereupon  the  bank  agreed  to  collect 
said  notes  for  an  account  of  the  said  Flnne- 
gan  &  Co.,  And  said  bank  further  averred 
that  it  bad  reason  to  believe^  and  did  bdiere^ 


that  said  notes  were  transferred  In  good 
faith,  and  fin  full  ralo^  to  fbe  said  Flnnegan 
ft  Oo.  The  answer  concluded  with  prayer 
that  the  garnishee  be  ^ifanwi—aii,  ^itb  |ta 
costs,  and  prayer  that  the  court  would  pro- 
tect it,  and  offering  to  make  any  further  an- 
swer or  disclosure  bareln  which  to  the  court 
might  seon  best.  The  garnishee,  the  said 
Patton.  on  the  said  4th  ct  Janoary.  1882,  an- 
swered substantially  as  did  the  bank;  and. 
in  addition,  he  alleged  that  the  payor  of  said 
notes  executed  to  Um,  on  the  8th  day  of 
September,  1891,  a  mortgage  upon  certain  per- 
sonal property,  consisting  of  stoeka  of  mer^ 
cbandlse  and  tailor  toola,  aituated  In  Houston 
and  San  Antonio,  T^,  and  alao  vifitax  the 
ontrtandlng  book  accounts  and  bUls  rec^va- 
ble,  to  secure  the  paymrat  ttf  said  notes;  tiiat 
said  chattel  mortgage  was  duly  executed  by 
the  said  payor,  the  said  O.  A  Gibbons,  and 
duly  recorded  as  by  law  required;  and  that 
said  garnishee  took  possession  of  said  prop- 
erty and  choses  In  action,  and  was  proceeding 
to  sell  the  same;  but  that  on  or  about  the 
4th  of  October,  1891,  by  an  order  of  the  cir- 
cuit court  of  United  States  for  the  Bastem 
district,  he  was  compelled  to  turn  over  and 
deliver  all  of  said  property  and  choses  in  ac- 
tion to  J.  B.  UcComb  and  T.  W.  Ford,  re- 
ceivers appointed  by  said  circuit  court  In  the 
two  suits  of  John  Magulre  against  O.  A  Qll^- 
bons  et  al.  and  Patrick  J.  Cunningham,  then 
pending  in  said  court  Tbe  answer  concludes, 
as  did  the  answer  of  tbe  bank,  with  an  offer 
to  make  other  answers  and  dlsdosnres,  as 
may  be  required  l>y  the  court,  or  by  the  idaln- 
tlff,  at  any  time  when  called  upon  so  to  do, 
and  with  prayer  that  garnishee  be  protected, 
and  that  he  be  dlschai^ed  with  bla  costs,  In- 
cluding a  reasonable  attorney's  fee.  On  the 
16th  of  December,  1892,  the  plaintiff  (appel- 
lee here)  filed  a  supplemental  petition.  In 
which  she  declares  that  the  litigation  referred 
to  in  garnishee  Patton's  answer  has  been  set- 
tled, and  that  said  Patton  has  re<!elved  the 
sum  of  $2,600.98,  belongbig  to  W.  D.  Alexan- 
der, the  defendant  In  tbe  original  answer; 
that  the  ord^  given  by  Alexander  to  Fin- 
nan Sc  Co.,  set  out  In  garnishee's  answer, 
was  given  without  consideration,  and  with 
the  intent  on  the  pert  of  said  Alexander,  and 
with  knowledge  of  such  Intent  on  part  of  Fin- 
negan  &  Co.,  to  hinder  and  delay  his  credit- 
ors; and  she  prays  that  Flnnegan  &  Co.  be 
made  parties  defendant  to  the  garnishment 
proceedings.  On  November  27,  1603,  Fln- 
negan &  Co.,  composed  of  John  Flnnegan  and 
Robert  E.  Paine,  filed  their  answer.  In  which 
they  deny  the  all^atlous  of  fraud  in  plain- 
tiff's suivlemental  petition,  and  aver  that  the 
notes  In  question  were  transferred  by  Alex- 
ander to  them  In  payment  of  a  pre-existing 
Indebtedness  to  them  from  Alexander,  and 
for  the  further  consideration  of  advances  of 
money  to  be  made  by  them  to  Alexander, 
from  time  to  time,  as  he  might  need.  And 
they  aver  that  they  did  not  know  at  tbe  time 
of  the  tranafer  of  said  notes  to  them  that  he 
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had  Gth«r  cToditora  than  themaeflrM.  and  tibat 
ihej  took  the  notes  to  secure  the  payment  of 
■a  debt  due  them  by  Alexander,  wlUch  debt, 
they  allege,  was  doe  them  od  an  account  of 
lones  sustfl^ied  In  the  pnrchaae  and  sale  of 
wool  in  the  year  1887,  which  wotd  was  plus 
chased  cm  Joint  account  for  them  and  for 
Alexander,  they  adrandng  the  money  ttxr  the 
.purchase  and  ablpmeut  of  the  wool,  and  Alex- 
JUder  doing  the  buying,  tbe  contract  between 
4hem  being  that  Alexander  should  share 
•equally  with  them  in  the  profits  and  losses 
«f  the  venture;  that  the  wool  was  finally 
«old,  after  baring  been  kept  on  band  many 
months,  at  a  large  loss;  that  the  sales  of  the 
wool  were  reported  to  and  exhibited  to  Alex- 
ander at  the  time,  but  that  be  waa  then,  as 
he  ayerred,  unable  to  pay  his  part  of  tbe  lose, 
but  promised  to  do  so  as  soon  as  able;  that 
the  last  of  the  sales  was  made  in  1888,  and 
that  in  September,  ISOl,  Alexander  reported 
to  them  that  lie  was  now  able  to  aettle  for 
his  part  of  the  loss;  and  that  defendants 
P^ne  and  Alexander,  from  the  boiAa  of  the 
firm  of  Plnn^an  &  Co.,  ascertained  bis  share 
«f  the  loss,  and  tot  which  sum,  with  Interest 
thereon,  Alexander  executed  his  two  promis- 
sory notes  In  September,  18ai,-H«ie  dated 
Svtember  1st,  for  9806.75,  payable  to  order 
•of  Flnnegan  ft  C!o.,  with  Interest  at  10  per 
centum  per  annum  from  date,  and  due  SO 
days  after  date;  and  tbe  second  dated  Sep- 
tember 28,  1881,  tor  $850,  payable  to  order 
of  Robert  B.  Paine,  with  interest  at  10  per 
eentom  pa  annum,  and  due  one  day  after 
date;  and  that  to  secure  the  payment  of  these 
notes,  and  also  to  secure  Flnnegan  ft  Co.  for 
May  advances  they  might  thereafter  make 
him,  the  said  Alexander  gave  to  them  an  oiv 
der  about  the  Ist  of  October,  1891.  upon  the 
Planters*  ft  Mechanics'  Bank,  for  all  moneys 
collected  by  them  on  the  notes  described  in 
said  garnishee's  answer.  And  tbey  aver  tbnt 
said  notes  In  said  garnishee's  answer  d^rlb- 
-«d,  and  the  moneys  collected  thereon,  were  ab- 
eolotely  assigned  to  said  defendants.  And 
the  said  defendants  further  aver  that  tbey  did 
make  advances  to  sold  Alexander  long  before 
tbe  service  of  the  writ  of  garnishment  In 
this  case,  and  which  advancements  and  the 
said  two  notes  due  them  from  Alexander  ex- 
ceed  in  amount  the  money  that  can  be  real- 
ized upon  the  notes  in  the  hands  of  the  said 
gamisliee.  On  the  13th  of  December,  1885, 
the  plaintiff  filed  her  second  sut^lemental 
petition,  in  which  she  denlea  the  allegations 
of  tbe  defendants  Flnnegan  ft  Co.  that  Alex- 
ander transferred  to  them  the  notes  la  the 
hands  of  the  garnishee  hi  consideration  of  an 
Indebtedness  from  Alexander  to  them,  and 
again  charges  that  the  assignment  was  made 
in  fraud  of  the  creditors  of  said  Alexander, 
and  that  the  said  defendant  Paine,  of  the 
firm  of  Flnnegan  ft  Co.,  had  conspired  with 
the  said  Alexander  to  defeat  his  creditors  in 
the  collection  of  their  debts.  She  further 
aven  that  the  suits  referred  to  In  garnishee 
Pattoo's  answsr,  as  then  pending  in  the  cir- 


cuit court  of  the  United  Btatea;  lUTe  been  set- 
tled, and  all  of  the  property  covered  by  the 
mortgage  ^ven  to  secure  tiie  notea  of  Gib- 
bons to  Alexander  has  been  returned  to  tbe 
said  Pattern;  and  tbat  be  has  c^lected  on 
said  notes  some  $2,800,  and  which  nm  Is 
now  in  the  Planter^  ft  Heduudcir  IBank; 
and  tbat  It  la  conceded  that  said  aumey  has 
beoi  collected,  and  In  now  hi  tbe  gandsbee's 
poaseaslon.  And  plaintiff  further  aren  that 
aa  said  garnishee,  the  said  PlantenT  ft  Me- 
chanics' Bank,  baa  snbmittod  itself  to  the  I 
Jurladlctlon  of  the  court,  and  baa  offered  to  I 
make  any  further  answer  or  disdoaure  whldi 
the  court  may  require,  tbe  said  money  ia  sub- 
ject to  the  order  of  tbe  courts  and  she  there- 
fore prays  tax  judgmmt  for  said  moneys. 
This  petition  was  duly  sworn  to  by  plabitiff 
on  November  9;  WOO.  Garnishees  moved  to  j 
strike  out  plaintiff's  second  snp^emental  pe-  I 
tltlm.  aaalgnlng,  among  other  reasons  for  said  | 
motion,  that  said  supplemental  petition  is  not 
a  contest  or  traverse  of  gamisbee's  answo; 
and  presents  no  legal  gnnmd  why  gamisliee's 
ai^mcaUon  fbr  disclosure  should  not  be  grant- 
ed. In  tills  motliHi  tbe  defendants  Flnnegan 
&  Co.  joined.  Tbe  motion  was  overmled, 
and  both  gamlshees  and  defendants  excited: 
and,  up(Hi  trial  of  tbe  cause,  verdict  and  Jnd^ 
meat  were  rendered  for  plaintiff,  and  gar- 
nishees and  defendants  appealed. 

Upon  tbe  tacts  of  tbe  case  ss  dlsckmd 
tbe  record,  this  court  condudes  that  time  Is 
ample  evidence  to  sustain  the  verdict  <tf  the 
Juiy.  elth«>  upon  ttie  theory  tbat  there  was  no 
Indebtedness  from  Alexander  to  Flnnegan  ft 
Go.  at  the  time  of  the  transfer  of  the  notes  due 
from  Gibbons  to  Alexander,  by  tbe  latt»>  to 
Flnnegan  ft  Co.,  or,  If  there  was  an  indebted- 
ness, the  transfer  was  made  with  the  fraudu- 
lent Intent  on  the  part  of  Aiexando-  to  defraud 
tbe  plaintiff,  and  that  this  Intent  was  known 
to,  and  participated  In,  by  defendant  Paine; 
tbat  tbe  money  charged  by  plaintiff  to  have 
been  collected  by  Patton  xtpon  the  Gibbons 
notes  was  collected  by  Patton  after  he  and  his 
co-gamishce,  the  Planters*  &  Mechanics'  Bank, 
bad  answered  plaintiff's  garnishment;  and  that 
tbe  collection  of  such  money,  and  the  poft^cs- 
slon  of  tbe  same  by  the  bank  at  the  time  of 
the  trial,  were  admitted  facts;  and  that  ap- 
pellee was,  as  averred  by  her,  a  Jndgnmit  cred- 
itor of  the  said  W.  D.  Alexander, 

Tbe  conclusions  of  tills  court  upon  tbe  law 
are  tbat  there  is  no  reversible  error  In  the  pro- 
ceedings of  tbe  lower  court  pnor  to  the  refusal 
of  tbat  court  to  discharge  the  gamlsheea  upon 
their  answers,  and  that  there  was  error  In  re- 
fusing to  smtaln  tiie  motions  of  tbe  garnishees 
praying  for  their  disdurge,  and  for  snch  error 
the  Judgment  must  l>e  reversed;  and  this  court 
proceeding  to  render  the  Judgment  which  shonld 
have  bera  rendered  by  the  trial  court,  doth  ad- 
Judge  and  order  that  the  garnishees,  the  Plant- 
ers* &  Mechanics'  Baift  and  James  A.  Patton, 
be  discharged  upon  their  respective  answers.  . 
and  that  the  plahittff.  Elizabeth  P.  Fkieck.  take  ' 
nothing  by  b«r  ganlshmai^  and  tiiat  both  (be 
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samlaheM  and  the  defendante  John  nnnegan 
and  Robert  B.  Paine  recorer  tbalr  oMta  against 
plaintiff. 

In  tbe  oondnalosi  of  tbs  oonrt  npoa  the  Caeb 
I  fnllr  eoncnr;  bat  Z  roq^eetfnUj  dlwent  from 
the  Judgment  rtlBmtoIng  the  garalsfaees,  and  de- 
nying the  irtalntlff  the  recorray  of  ttw  moneys 
In  their  handa,  eottected  on  the  dddt  due  txana 
Olbbcms  to  Ateaandcr.  the  jndKment  debtor  of 
the  plaintiff.  It  wlU  not  be  denied  bat  that  the 
money  in  the  handa  of  the  bank  might  have 
be«i  reached  by  anoflier  gamlahment,  sued  ont 
by  the  plalntUX.  It  Is  conceded  by  the  flndtava 
of  this  eonrt  that  the  money  waa  Alexander's, 
tbe  defendant  In  tiia  (»1gtiiBl  iud^ent,  and 
ma  not  Finnegan  *  Co.'b.  All  partlea  were 
before  tbe  court  and  why  require  another 
writ  of  gamlehmentT  Tbe  law  dooa  not  n> 
qnlre  a  vatai  thing.  As  I  oonetrae  the  atatut^ 
under  which  the  gamtshnent  proceedlnga  In 
this  case  went  had.  I  think  tbe  phtintlff  waa, 
by  both  the  letter  and  the  spirit  of  tbe  statute, 
entitled  to  a  lodgment  requiring  the  ganUdiee 
the  nanteea*  A  Mechanlca'  Bank  to  pi^  orw 
the  moneyaecdtectad  upon  tlM  Gibbons  notes  to 
her.  ArUcle  216,  R«t.  St.  188S,  prorldea  that, 
If  the  iilaintlff  be  not  satlafled  with  the  answur 
of  tbe  gamlsbee*  be  may  oontrorert  the  aame, 
by  an  affldavlt  in  writing,  signed  by  blm,  that 
be  haa  good  reason  to  bellere^  and  does  belieTe, 
that  tiw  answor  is  tneonmct;  stating  In  what 
peitleolar  he  beUvres  the  answer  incorrect 
I  snhmtt  that  the  sworn  suppiemontAl  peti- 
tlon  was  a  substantial  compllanoe  with  this 
prorWon  of  the  statute. 

The  gamlshces  bad  answered  that  they  had 
no  effects  In  their  peasesslon  belong! Bg  to  tbe 
dpf finds  nt  AlsKander.  Tta^  admitted  that  be 
bad  plaosd  with  thm,  for  o^ectlon,  certain 
inomlssory  notes,  but  that  afterwards  he  trans- 
fared  said  note*  to  Flnnegan  &  Co.,  for  a  val- 
uable consideration,  aa  they  were  Informed  and 
beUered;  and  ttiat  upon  notice  of  said  assli^- 
mmt,  and  the  jscsentatlon  to  them,  by  Finn»^ 
san  ft  Co.,  ot  an  order  frwn  Alexander  to  them 
to  pay  aB  moneys  M^ected  vcpoa  the  notes 
placed  with  them  for  collection  to  Flnnegan 
&  Co..  they  (the  garnishees)  had  agreed  and 
contracted  wltb  Flnnegan  &  Co.  to  collect  and 
pay  over  tbe  moneys  so  collected  to  them,  the 
said  Flnnegan  &  Co.  The  8nm>lemental  petl- 
tlon  BTOB  and  char^  that  the  assignment  of 
Mid  notes,  and  the  order  from  Alexander  to 
gamlsheea  to  pay  tbe  moneys  collected  on 
them  to  Flnnegan  ft  Co.,  wece  both  frauduloit, 
and  made  with  the  Intent  to  d^aad  plaintiff 
and  other  ccedltors  of  said  Alexander,  and  that 
said  Flnnegan  ft  Oo.  were  parties  to  said 
fraud:  and,  in  addition,  plaintiff  STored  that, 
since  the  fillip  of  tbe  aald  garnishees*  answers, 
the  garnishee  Patton  had  collected  a  large  sum 
of  money  upon  said  notes,  and  that  the  same 
was  stia  bk  the  possesdon  of  the  garnishees. 
Article  289.  Bar.  St.  novldeB  that  If  it  ap- 
pear from  the  answer  of  the  garnishee^  •  •  • 
or  should  It  be  otherwise  made  to  appear,  as 
herehufter  provided,  that  tbe  garnishee  Is  In- 
debted," or  was  so  Indebted  at  the  time  of 
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serrice  tbe  garnishment  the  court  shall  ren- 
der Judgment  for  the  plalntifl  against  tbe  gar- 
nishee, for  the  smn  admitted  or  prored  to  be 
due  tvm  him  to  tibs  defenduit  tn  tbe  oritfbial 
Judgment  or  for  so  rnnch  thareitf  aa  shall  be 
auffldent  to  satisfy  tbe  plaintiff's  claim-  The 
facts  that  the  money,  as  charged  in  the  sup- 
plemental petition,  was  collected  by  the  gar- 
nishee Patton  In  October,  1892,  and  by  him 
paid  to  the  hoBik,  the  other  garnishee,  and  that 
It  was  kept  in  tiie  innk,  and  was  never  paid 
out  to  Fhinegan  ft  Oo.  or  to  any  one  else,  and 
that  It  was  in  Qte  poawaslon  <nC  thi9  t>ank  at 
the  time  of  the  trial  and  Judgment  are  all 
facta  eataUIshed  by  tbe  erldence  beyond  co2^ 
troversy,  and  are  not  denied  or  questioned  by 
this  oowt;  and  that  the  tranter  to  Flnnegan 
ft  Oo.  by  Aleaandw  ms  fraudulent  la  a  oon- 
elusion  whl{4i  this  court  by  Its  finding  oC 
focts,  say?  la  warranted  hr  tbe  eridoice.  Wa 
think  there  was  a  substantial  compliance  with 
the  statute  in  the  gamlsbmemt  praoeodlngs, 
aud  that  ^e  Judgment  of  the  lower  court 
should  be  affirmed  In  so  far  aa  It  gave  Judg- 
ment against  the  plaintiff  tor  the  money  In 
the  bands  of  the  garnishee,  and  tot  ectets 
against  botb  the  garnishee,  the  Planters  & 
Mechanics'  Bank,  and  the  defendants  Flnne- 
gan ft  Co.  It  Is  true  that  the  notes  In  the 
hands  of  the  ^mlshees,  when  the  writ  waa 
served  upon  them  were  not  subject  to  gamtsh- 
ment  oboaes  In  action,  under  a  long  Una  of 
decisions,  not  bekig  "aaseto,"  as  that  term 
la  used  in  statutes  regulating  gamlsbments; 
and  It  Is  for  this  reason,  as  I  understand 
tjieai,  that  my  aeaodates  hold  that  tbe  plaln- 
tMf  Should  not  reeovar.  Proeeedlngs  In  gar^ 
nlshnient  by  a  Judgment  debtor,  I  submit 
dKMdd  not  be  controlled  fay  the  aame  statutes 
as  are  proceedings  In  attaclunent  or  garalsb- 
m^  before  the  plaintiff  haa  obtained  Judg- 
ment for  his  debt  In  tlie  latter  case, 
court  upon  the  affidavit  of  r^'"***'^  that  the 
statutwy  grounds  for  the  writ  eodst  and 
whoi  the  auction  Oiat  the  defendant  Is  In- 
debted to  plaintiff  has  not  yet  been  Judldally 
determined,  takes  from  the  possession  of  tbe 
defendant  his  pr(q)erty.  But  la  garnishment 
after  Judgment  the  writ  Issues  to  aid  the  plain- 
tiff in  the  collection  of  his  Judgment  only  aft- 
er the  common-law  wilts  of  execution  have 
failed  to  accomplish  their  purpose  against  an 
Insolvent  and  perhaps  fraudulent,  debtor. 
Such  prooeedings  are  remedUl,  and  should  be 
llberaUy,  and  not  strictly,  construed.  I  c<m- 
fees  my  Inability  to  distinguish  between  the 
principle  upaa  which  Judgment  was  rendered 
for  tbe  plaintiff  in  the  case  of  Thompson  v. 
Bank,  66  Tex.  166,  18  8.  W.  350,  and  that  hi- 
volved  in  this  case.  If,  where  one  who  Is  In- 
debted, upon  a  negotiable  note,  to  tiie  plain- 
tiff's judgment  debtor  at  the  time  he  is  served 
with  gamlsbment,  answers  tbat  he  is  not  in- 
debted (the  note  not  being  then  due),  but  aft- 
er the  note  matores,  and  before  judgment  Is 
rendered  In  the  garnlriiment,  pays  it  to  tbe 
payee,  tbe  Judgment  debtor  Is  held  liable  for 
the  amomt  so  paid  to  the  plaintiff,  why  may 
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not  a  trustee  of  the  Judgmnit  debtor,  who, 
when  gunlataed,  has  in  his  baodB  for  collec- 
tion, notes  belonging  to  the  debtor,  and  who 
80  answera,  and  afterwards  collects  tbe  money 
doe  upon  the  Dotes,  and  has  It  In  his  hands 
■whai  Judgment  is  rendered  In  tbe  garnishment, 
be  required  to  pay  tbe  same  to  the  plaintiff? 


BOONE  et  aL  t.  FIRST  NAT.  BANK  OF 
WAXAHACHIE  et  al. 

(Oonrt  ot  CMl  Appeate  ot  Texas.    Nor.  18» 
1S97.) 

LUSn— COHSTBUCTION  —  POWBR  TO  SdBLBT— Ez- 
■OOTIOH— PROFBKTT  BUMBCT. 

1.  fnie  priTilege  given  to  a  lessee  "of  sablet- 
ting  the  tiremiaet  to  any  responsible  party  in 
the  same  line  of  boHioess,  or  in  any  line  of  bnsi- 
nees  agreeable  to  the  lessor,"  is  a  personal  trust 
given  to  the  lessee,  and  does  not  confer  a  general 
power  to  sublet. 

2.  A  leasehold  estate  created  br  a  lease  which 
does  not  give  the  tenant  general  power  to  suo- 
let  is  not  subject  to  levy  and  sale  nnder  an  at- 
tadiment 

Appeal  from  district  court,  Ellis  county; 
J.  E.  Dillard,  Judge. 

Action  by  First  National  Bank  of  Waxa- 
hachle  and  another  against  J.  B.  Boone  and 
others.  Judgment  was  rendered  for  plain- 
tiffs, and  defendants  appeaL  Reversed. 

Templetw  &  Harding,  for  ^>p^lant>. 
BboTod  A  Singleton  and  Groee  ft  Bkimier, 
for  appelleee. 

BOOKHOUT.J.  This  Is  a  suit  Instituted  by 
the  First  National  Bank  of  Waxahacble  and 
the  Masonic  Temple  Association  against  J. 
B.  Boone,  Sarah  J.  Boone,  M.  B.  Templeton, 
and  L  H.  Evans  for  an  injuuctlon  and  the 
appointment  of  a  receiver.  Tbe  defendants 
appeared,  and  answered,  and  upon  the  pre- 
liminary hearing  the  court,  in  chambers, 
granted  the  writ  of  Injunction  prayed  for, 
and  appointed  a  receiver,  frwn  which  inter- 
locutory order  appointing  a  receiver  the  de- 
fendants have  appealed  to  this  court  Tbe 
material  facts  are  set  out  In  the  opinion,  and 
It  Is  not  deemed  neceasaiy  to  state  them 
more  fully  here. 

Appellants'  first  assignment  of  error  reads 
as  follows:  "The  receiver  in  this  case  was 
appointed,  as  shown  by  the  record  and  the 
petition  and  affidavit  annexed  of  plaintiffs  be- 
low, over  the  answer  made  by  defendants 
below.  The  court  erred  in  making  the  ap- 
pointment of  a  receiver,  and  directing  him 
to  take  charge  of  the  leaseholds,  because  It 
Is  shown  by  tbe  allegations  of  plaintiffs'  peti- 
tion that  the  leasebolde  of  J.  B.  Boone  are 
not  properly  subject  to  execution,  nor  sub- 
ject to  sale  for  the  payment  of  plaintiffs' 
<lebt8,  it  being  shown  by  tbe  all^atlons  of 
plaintiffs'  petition  that  J.  B.  Boone  was  and 
\ft  the  lessee  of  the  store  building  from  the 
Masonic  Temple  Association  for  a  term  of 
Ave  years,  expiring  December  SI,  1S98,  and 
that  said  store  building  cannot  be  sublet 


without  the  consent  of  suid  Masonic  Temple 
Association,  and  that  the  Masonic  TempW 
Association  has  already  refused  to  allow  said 
Boone  to  sublet  It;  and  It  being  shown  that 
J.  B.  Boone  Is  a  lessee  from  M.  B.  Tnupleton 
of  an  adjoining  store  building  under  a  similar 
lease,  and  that  both  of  said  leaseholds  are 
subject  to  the  statntcoT  provision  as  to  sub- 
letting, and  tbat  said  leaseholds  are  not  sub- 
ject to  the  processes  of  the  court  and  no 
valid  lien  thereon  can  be  acquired  by  levy 
of  attachment  and  execution,  and  no  valiil 
sale  thereof  can  be  made  by  any  order  of  the 
court"  Under  this  asslipunent  appellants 
submit  the  following  proposition:  "Under 
the  laws  of  this  state  a  leasehold  in  real  es- 
tate, where  the  ovnier  of  the  pto^^wtj  has 
not,  by  contract  waived  his  right  of  sublet- 
ting, la  not  subject  to  levy  of  attachment  or 
execution,  and  hence  cannot  be  reached 
any  process  of  the  court"  In  1803.  J.  B 
Boone  entered  into  a  written  contract  with  the 
Masonic  Temple  Association,  in  which  said 
association  leased  to  J.  B.  Boone  a  store  build- 
ing in  the  town  of  Waxahachle  tor  the  term 
bf  five  years,  aiding  December  31,  1888,  for 
the  consideration  of  $7,S00,  to  be  paid  In 
monthly  Installments  of  $125  each.  By  the 
terms  of  the  lease  Boone  was  given  the  pcM- 
lege  of  subletting  said  pronlses  to  any  re- 
sponsible party  in  the  same  line  of  business, 
provided  the  same  was  agreeable  to  tbe  Ma- 
sonic Temple  Association.  In  the  year  1893 
Boone  entered  Into  a  similar  lease  with  M. 
B.  Templeton  for  a  storeroom  adjoining  the 
one  rented  by  blm  tram  the  Masonic  Temple 
Association  for  the  consideration  of  $6.QuO, 
payable  In  monthly  Installments  of  $100  each. 
By  the  terms  of  this  lease  Boone  was  glvoi 
the  privilege  of  subletting  the  premises  to  any 
responsible  party  in  the  same  line  of  busi- 
ness, or  In  any  line  of  business  agreeable  to 
the  lessor.  Boone  entered  into  possession 
of  said  premises  by  virtue  of  said  leases  as 
a  tenant  of  the  respective  parties,  conducthig 
and  carrying  on  a  mercantile  business  there- 
in until  July  28,  1897,  at  which  time,  having 
become  Insolvent,  he  executed  a  chattel 
mortgage  conveying  bis  entire  stock  of  goods 
to  T.  M.  Holland,  as  trustee,  for  tbe  pay- 
ment of  certain  preferred  debts.  By  the 
terms  of  said  chatiel  mortgage  the  trustee 
was  Instructed  to  pay  tbe  balance  due  the 
Masonic  Temple  Association  and  M.  B.  Tem- 
pleton on  their  respective  lease  contracts  for 
the  whole  of  the  unexpired  term  of  said 
leases,  ending  December  31,  1898.  In  Au- 
gust, 1S97,  the  trustee  sold  the  stock  of  goods, 
and,  in  accordance  with  the  terms  of  the 
chattel  mortgage,  paid  the  Masonic  Temple 
Association  and  M.  B.  Temideton  the  entire 
rent  stipulated  in  their  leases  for  the  entire 
term  ending  December  31,  1898.  The  chattel 
mortgage  executed  by  Boone  did  not  puriiort 
to  convey  the  leasehold  estates.  On  August 
10,  1897,  J.  B.  Boone  being  Indebted  to  the 
First  National  Bank  of  Waxahachle  in  the 
sum  of  $3,000,  evidenced  by  his  promisitor>- 
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note  dated  July  1,  1887,  and  maturing  No- 
vember 1,  1807.  said  bank  Instituted  suit 
thereon  In  the  dtstrtct  court  of  BlUs  county, 
and  In  said  suit  caused  a  writ  of  attachment 
to  issne,  and  had  the  same  levied  upon  the 
leaaehc^d  estates  of  said  J.  B.  Boone  In  said 
boUdings.  Said  First  National  Bank  and  the 
Masonic  Temple  Association  brought  this 
suit  against  J.  B.  Boone.  Sarah  J.  Boone,  L 
H.  Brans,  and  M.  B.  Templeton,  )u  which 
the  bank  set  up  Boone's  indebtedness,  the 
leases  made  to  Boone  by  Templeton  and  the 
Masonic  Temple  Association,  the  making  of 
the  chattel  mortgage  by  Boone  to  Holland, 
trustee,  the  sale  of  the  property  by  the  trus- 
tee, payment  to  the  landlords  by  the  trustee 
of  the  rent  for  the  unexpired  term  of  the 
leases,  the  Insolvency  of  Boone,  and  that  the 
only  pn^rty  be  had  was  the  leasehold  es- 
tates In  the  pK^rty  set  up  In  the  leases. 
The  bank  also  set  up  Its  suit  against  Boone, 
and  the  siUng  out  of  the  writ  of  attachment, 
and  its  levy  upon  the  leasehold  estates,  and 
that  It  had  acquired  a  Hen  thereon.  It  was 
further  alleged  that  Boone  had  abandoned 
his  business,  and  assumed  to  sublet  the  prem- 
ises described  in  the  leases  to  his  mother, 
Sarah  J.  Boone,  who  Is  not  engaged  in  any 
business,  and  that  the  premises  were  being 
advertised  for  rent.  The  Masonic  Temple- 
Assodatlon  allied  that  it  did  not  omsent 
that  Boone  could  sublet  the  irremlses  to  bis 
mother,  and  further  alleged  It  feared  the 
premises  would  be  let  to  some  party  who 
would  Injure  the  same. 

It  Is  contoided  by  appellants  that  J.  B. 
Boone  has  no  such  estate  In  the  rented  prem- 
ise virtue  of  said  leases  as  could  be  sold 
under  execution,  and  therefore  no  lien  could 
be  created  thereon  by  levy  of  a  writ  of  attach- 
ment It  is  contended  by  appellees  that  the 
Masonic  Temple  Assodatloo  and  M.  B.  Tem- 
pleton, having  received  their  rents  for  the  en- 
tire term  of  their  leases,  are,  and  ought  to 
be,  estopped  preventing  the  interest  of  J.  B. 
Boone  In  said  leasehcdd  estates  from  being 
subjected  to  the  payment  of  Boone's  debts. 
Appellees  further  contend  that  by  the  terms 
of  the  lease  from  Templeton  Boone  has  the 
unqualiSed  right  to  sublet  the  premises  em- 
braced In  that  lease  to  any  responsible  party 
In  the  same  line  of  business,  or  In  any  line  of 
iHifllness  agreeable  to  the  lessor.  It  is  admit- 
ted both  by  appellants  and  appellees  that  the 
paramount  Issue  in  the  case  Is  whether  the 
levy  of  the  writ  of  attachment  upon  the  lease- 
hold estates  of  J.  B.  Bo<me  created  a  lien 
thereon.  If  the  levy  did  not  create  a  Hen, 
I  hen  the  court  was  without  authority  to  ap- 
point a  receiver.  Carter  v.  Hightower,  79 
Tex.  135,  16  S.  W.  223.  The  lease  from  the 
Masonic  Temple  Association  gave  permission 
to  the  tenant;  Boone,  "to  sublet  to  any  re- 
spMUlble  party  in  the  same  line  of  business, 
provided  the  same  la  i^reeable  to  the  asso- 
ciation." The  lease  m^  as  well  have  said 
that  the  tenant  should  not  sublet  the  prem- 
ises without  the  pmnisskm  of  the  landlord. 


By  the  terms  of  this  lease  the  tenant  could 
not  sublet,  even  In  the  same  line  of  business, 
without  the  consent  of  the  landlord.  Tbe 
Templetm  lease  stipulated  that  J.  B.  Boone 
should  have  the  privilege  "of  subletting  the 
premises  to  any  responsible  party  In  the  same 
line  of  business,  or  In  any  line  of  business 
agreeable  to  the  lessor."  The  appellees  con- 
tend that  this  lease  gives  unquallfled  permis- 
sion to  sublet  the  premises  to  any  respon- 
sible party  in  the  same  line  of  business,  and 
to  that  extent  confers  an  unqualified  estate 
upon  the  tenant,  which  Is  subject  to  levy  and 
execution. 

It  Is  Insisted  by  tbe  appellants  that  the  per- 
mission given  in  the  lease  from  Templeton 
to  J.  B.  Boone  to  suMet  to  any  responsible 
party  In  the  same  line  of  business  was  a  lim- 
itation and  personal  trust  reposed  in  Boone, 
and  would  not  authorize  any  other  person  to 
perform  such  trust  TbsLt,  while  the  landlord 
might  be  wlUing  to  extend  this  privilege,  and 
trust  to  Boone,  yet  he  would  not  be  wlUing 
to  extend  it  to  a  court  or  any  officer  apiwint- 
ed  by  the  court.  In  the  case  of  Boone  v. 
MlUer.  86  Tex.  80,  2S  S.  W.  574,  the  court 
h^  a  sale  under  a  trust  deed  void  because 
the  deed  of  trust  authorized  the  trustee  to  ad- 
vertise and  sell  the  property  at  the  request 
of  J.  N.  Upton,  to  whom  the  note  which 
the  deed  of  trust  was  executed  to  secure  was 
payable.  Upton  had  transferred  the  note, 
and  it  finally  became  the  property  of  Miller. 
The  note  not  being  paid  at  maturity,  Miller 
requested  the  trustee  to  foreclose,  which  he 
did,  and  Miller  became  the  purchaser  of  the 
property.  In  a  suit  between  Miller  and  the 
purchase  of  the  property  under  execution 
against  the  maker  of  the  trust  deed,  the  deed 
to  Miller  was  held  to  convey  no  title.  In  that 
case  Associate  Justice  Brown,  speaking  for 
the  court  says:  "there  is  no  provision  for 
the  sale  to  be  made  at  the  request  of  the  hold- 
er of  the  note,  whlcb  Is  common  In  such  In- 
struments; and  the  fact  that  such  provision 
la  omitted  goes  far  to  strengthen  tbe  con- 
clusion that  the  purpose  was  to  confide  the 
author!^  to  put  the  power  of  sale  in  actual 
operation  to  Upton  alone.  It  may  be  that 
Reiger  was  willing  to  trust  to  Upton,  believ- 
ing that  he  would  not  direct  the  sale  under 
Imprtqier  drcumstances;  but  no  matter  what 
tbe  reason  may  have  been,  Reiger  had  the 
right  to  Impose  the  limitation,  and  tbe  court 
has  no  power  to  disregard  It"  So,  in  the  case 
at  bar,  Templeton  may  have  been  willing  to 
trust  Boone  to  select  a  subtenant  for  him,  and 
trust  to  Boone's  Judgment  In  so  selecting  and 
saying  who  was  responsible,  and  yet  not  be 
willing  to  trust  another  to  perform  these 
duties.  We  think  that  permission  to  Boone 
"to  sublet  to  any  responsible  party  in  the 
same  line  of  business"  was  a  personal  tmsl 
reposed  Iqr  Templeton  In  Boone,  and  neither 
BoMie  nor  the  court  could  confer  this  power 
on  any  other  person,  nor  could  tbe  same  be 
perfbrmed  bgr  any  other  person,  without  tbe 
oonsmt  of  Templeton.    We  ic^nstme  .the 
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leases  as  not  granting  to  the  tenant  a  general 
power  of  SQblettlng  to  other  parties.  DM 
Boone  have  such  property  In  these  leaseholds 
as  could  be  seized  upon  by  the  levy  of  a  writ 
of  attachment?  The  statute  refeirlng  to  the 
character  of  property  upon  which  a  writ  of  at- 
tadiment  may  be  levied  reads:  "The  writ  of 
attachment  may  be  levied  on  such  property, 
and  none  other,  as  Is  or  may  be  by  law  sub- 
ject to  levy  under  the  writ  of  execution." 
Rev.  St.  1896,  art  200.  As  to  what  prop^ty 
may  be  levied  upon  by  execution  ia  often  a 
difficult  matter  to  determine.  In  the  case  of 
Moaer  r.  Tucker,  87  Tex.  94,  26  S.  W.  1044. 
an  lnsoIv«)t  tenant  had  conveyed  his  lease- 
hold estate  In  certain  real  estate  to  third  par- 
ties with  intent  to  hinder,  delay,  and  de- 
fraud hla  creditors.  In  a  suit  toonght  by  a 
jndgment  creditor  to  set  aside  the  transfer, 
and  hare  the  renta  collected  paid  into  court, 
the  supreme  court  held  that:  "Ordinarily  a 
person  who  has  leased  real  estate  for  a  fixed 
term  has  an  estate  subject  to  execution,  but 
under  the  statutes  of  Texas,  In  the  absence  of 
a  contract  permitting  the  assignment  or  sub- 
letting of  the  leased  premises,  a  lessee  cannot 
paas  to  another  the  premises  for  the  whole  or 
a  part  of  a  term."  Again,  It  Is  said:  "No 
property  or  Interest  In  property  Is  subject  to 
sale  under  execution  or  like  process  unless  the 
debtor.  If  sul  juris,  has  power  to  pass  title  to 
such  property  or  Interest  In  property  by  his 
own  act"  But  It  ts  contended  \yy  appellees 
that  although  the  property  may  not  be  subject 
to  sale  under  execution,  yet  the  property  not 
being  exempt  by  statute,  the  levy  created  a 
lien  thereon,  and  equity  will  interfere  In  be- 
half of  the  creditor,  and  aid  In  the  enforce- 
ment of  the  lien.  The  lien  created  by  the 
levy  of  a  writ  of  attachment  Is  purely  statu- 
tory. The  statute  provides  that  the  Hen  shall 
be  foreclosed  as  In  case  of  other  llena.  Rev. 
St  18t>5,  art  214.  The  statutes  of  this  state 
provide  that  "Judgments  for  the  foreclosure 
.  of  mortgages  and  other  Hens  aliall  be  that 
the  plalntur  recover  hla  debt,  damages  and 
costs,  with  a  foreclosure  of  the  plaintiff's  lien 
on  the  property  subject  thereto,  and  that  an 
order  of  sale  ^all  Issue  to  the  sheriff  or  any 
constable  of  the  county  where  such  property 
may  be,  directing  him  to  seize  snd  sell  the 
same  as  under  execution."  Id.  art.  1340.  It 
will  be  seen  that  the  object  of  the  levy  of  a 
writ  of  attachment  Is  to  create  a  lien  In  con- 
templation of  having  the  same  foreclosed,  and 
the  property  sold  as  under  execution.  If  the 
property  be  perishable,  and  has  not  been 
claimed  or  replevied,  the  Judge  or  justice  out 
of  whose  court  the  writ  Issued  may,  either.  In 
term  time  or  In  vacation,  order  the  same  to 
be  sold  (Rev.  St.  iSm,  art  205);  but  then  It 
Is  sold  as  under  execution  (Id.  art  207).  Prom 
the  for^^lng  we  conclude  that  the  properly 
upon  which  the  writ  of  attachment  was  lev- 
ied was  not  subject  to  sale  aa  under  execu- 
tion, and  that  the  lery  of  the  writ  thereon 
did  not  create  a  lien. 
Again,  It  l8  contended  1^  appellees  that  the 


Masonic  Temple  Association  has  caqmased  a 
willingness  to  have  any  Interest  of  3.  B. 
Boone  In  the  pr(^>erty  leased  from  It  subject- 
ed to  the  payment  of  his  debts.  The  ri^ht 
of  plaintiff  In  the  court  below  to  have  this 
leasehold  subjected  to  Its  debt  must  depend 
upon  the  capacity  of  Boone  to  assign  the 
term,  and  not  on  the  right  conferred  on  the 
court  or  the  receive:  by  the  consent  of  the 
landlord.  Such  consent  would  create  a  new 
contract  bettreen  them.  The  judgment  of  the 
court  twlow  In  granting  an  Injunction  and 
appointing  a  recover  was  error,  for  which  the 
Juc^^ent  Is  hereby  reversed,  and  the  cause 
runanded,  and  the  district  court  Instructed  to 
entw  an  order  dissolving  the  writ  of  Injunc- 
tion and  discharging  the  receiver,  and  that  i 
he  restore  possession  of  the  property  to  tiie  I 
party  from  whom  he  received  It 

BAINET,  J.,  did  not  sit  In  this  case.  i 

On  Motion  to  Reform  Judgment. 

(Pec.  4.  1887.) 

PER  CURIAM.  The  appeUants  having  filed 
a  motion  to  reform  the  judgment  entered  In  thtf> 
cause  on  November  13,  1897,  said  motion  U 
hneby  sustained.  It  Is  now  ordered  that  the 
order  of  the  district  court  app<^nthig  a  re- 
ceiver be,  and  Is  hereby,  revoked  and  annul- 
led, and  the  receiver  discharged,  and  be  is 
hereby  directed  to  rcatore  the  property  to  thf 
appellant  J.  B.  Boone,  together  with  such 
rents  as  the  receiver  has  collected.  And.  our 
attention  having  been  called  to  the  fact  tbnt 
the  Injunction  dissolved  by  our  said  judg- 
ment was  granted  at  a  different  time  from 
the  order  appointing  a  receiver,  and  is  an 
Independent  proceeding  not  properly  Involv- 
ed In  this  appeal,  that  part  of  said  judfr- 
ment  dissolving  said  Injunction  la  hereby  set 
aside,  and  said  Judgment  in  all  other  re- 
speetm  will  stand. 


MARX  et  aL  V.  LULINO  GO-OP.  ASS  N 
et  aLi 

(Court  of  avll  Ai«tealB  of  Texas.    Dec  2. 

1897.) 

AesxcT  — Pakol  Eviokncs     Gcasaiitt— Gox- 

BTRCCTIOS— NOTICS  Or  ACCKPTAXCB. 

1.  The  manager  of  a  corporation  who,  at  the 
request  of  a  creditor,  obtained  the  dgnatures  of 
the  directors  to  a  written  guaranty  of  its  debts. 
Is  not  thereby  tfae  agent  of  tiie  creditor,  so  as  t<> 
c4iarge  it  with  notice  of  the  fkct  Aat  the  ili- 
rectors  affixed  "As  Bosrd  of  Directors"  to  the 
list  of  their  names  with  the  intention  of  making 
only  the  corporation  liable. 

2.  The  manager  and  directors  of  a  corpora- 
tion signed  a  guaranty  to  a  creditor,  whli^  {a 
clear  Language  created  a  personal  liability  for 
the  payment  of  present  and  future  debts.  He 
directors  placed  after  th^  names  "As  Board  of 
Directors,  thereby  intending  to  create  only  a 
corporate  liability.    The  guaranty  was  scented 

the  creditor  vltfaont  notice  of  such  Intent, 
and  with  the  bdlef  that  the  ugners  were  indi- 


1  Writ  of  erm  dnM  brnipreaw  oonrt. 
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▼Miullr  UaUe.  SOd,  tiiat  tfae  wordi  "As  Board 
of  IMzeeton"  were  aeecripUTe,  and  that  i>arol 
evidence  was  not  a&nissiUe,  in  an  action  to  en- 
force personal  liability,  to  show  the  directors 
signed  witii  tlie  Intent  itf  ereatlnff  <ml7  a  corpo- 
rate liabiUtT. 

8.  A  Koaranty  for  a  debt  waa  in  the  following 
language:  "We  hereby  agree  as  guarantors  to 
be  reaponaible  and  liable  to  pay  you,  •  •  • 
for  any  and  all  indebtedness  now  or  hereafter 
owing  to  yon  by  L.  Oo-op^  AHs'n.  •  •  •  We 
farther  agree  uat,  without  notice  to  us,  said  in- 
debtedneaa  *  •  •  may  be  changed  in  form 
and  tenns  of  payment,  •  •  •  and  the  same 
Efaall  atiU  be  covered  by  thia  guaranty,  and  tiiat 
no  change  of  partners  (of  the  creditors  or  change 
in  the  debtor)  aball  effect  this  guaranty,  •  •  • 
until  we  notify  yon  of  oar  purpose  lo  be  no  long- 
er held  as  gaanntora,"— «nd  was  signed  br  the 
members  ox  the  boaid  of  direetora  of  the  delitor 
who  affixed  their  names  "As  Board  of  Direietors,'* 
and  by  the  manager,  who  affixed  "Mgr."  Em, 
that  the  histnunetit  was  the  pentonal  oblation 
of  the  goarantora. 

4.  A  contract  of  gaarantr  signed  by  several 
pmona  expressed  a  perBooal  undertaking  of  its 
signers.  One  of  the  signers,  who  affixed  "Mgr." 
to  4iH  signature,  erased  the  affix  after  the  others 
bad  slcned,  without  tliair  knowledi^  oi  consenL 
Bdd,  that  tbe  enuore  did  not  cbuige  the  legal 
effect  of  the  guaranty,  and  therefore  waa  not  a 
material  alteration. 

5.  Where  a  contract  of  gnarmnty  is  given  to 
obtain  an  exteni&on  of  time  on  a  debt  due  and 
farther  credit,  and  the  creditor  grants  the  exten- 
sion and  the  credit  as  provided  for,  no  further 
notice  of  the  acceptance  of  the  guaranty  by  the 
craditor  ntccssary. 

^peal  from  district  coart,  OalTeston  coan- 
ty\  William  H.  Stewart,  Judge. 

Action  tiy  Marx  &  Blum  against  the  Ltillng 
Co-operatlTe  Association,  Ed.  Dickenson,  H. 
Ij.  Bodenberg,  J.  L.  Dickenson,  Jr.,  W.  P. 
Beai,  8.  P.  Hill,  A.  Beversdorf.  T.  W.  Pierce, 
and  Wnson  BelL  From  a  judgment  In  favor 
of  defendants  Ed.  Dickenson,  H.  L.  Roden- 
berg,  7.  L.  Dickenson.  Jr.,  W.  P.  Bell,  B.  P. 
HDl,  A.  Berersdorf.  and  Wilson  Bell,  plain- 
tiffs appeal.  Reversed. 

Spencer  A  Klncald,  for  appellants.  Burgess 
&  Hopkins  and  Hume  &  Kleberg,  for  appd- 
lees. 

WILLIAMS,  J.  This  action  was  began  on 
the  16th  day  of  November,  1895,  by  appel- 
lants against  tbe  association,  a  private  cor- 
poration, upon  two  promissory  notes,  of  date 
March  29,  1896,--one  for  due  Octo- 

ber 15,  1896,  and  one  for  |036.88,  dne  No- 
vember 10.  1805,— both  bearing  8  per  cent,  in- 
terest from  maturity,  and  stipulating  for  the 
payment  of  10  per  cent,  additional,  as  at- 
torneys' fees  In  esse  th^  were  placed  In  the 
hands  of  attorneys  for  collection,  and  against 
the  other  appellees  Individually,  as  guaran- 
tors npon  the  following  instrument: 

"Lullng,  Maivh  30th,  1885. 

"Messrs.  fiilarx  ft  Blum,  Galveston,  Texas 
— Gtenta:  We  hereto  agree,  as  guarantors,  to 
be  responslUe  and  liable  to  pay  you,  at  your 
office  In  GalveatDn,  Texas,  any  and  all  In- 
debtedness now  or  hereafter  owing  to  yon  by 
tbe  Lnllng  Oo-opastlve  Association  of  Lnling, 
Texas,  whether  "qpon  open  account  or  others 
wise,  secured  or  unsecured,  principal  and  In- 


terest, with  the  interest  thereon  at  the  rate 
of  8  per  cent,  per  annum  from  this  datt  We 
further  agree  that,  without  notice  to  us,  said 
indebtedoesB,  or  any  part  thereof,  may  be 
changed  in  form  and  terms  of  payment  as  often 
as  may  Ik  agreed  on  by  you  with  the  said  Lu- 
Ung  Co-operative  Association,  and  the  same 
shall  still  be  covered  by  this  guaranty,  and 
that  no  change  of  partners,  whether  by  re- 
tirement or  coming  Into  your  firm  or  in  that 
of  the  said  Luling  Co-operative  Association, 
shall  effect  this  guaranty,  but  the  same  shall 
hold  good,  and  be  for  the  benefit  of  your 
firm,  notwltlistandlng  such  changes,  and  un- 
til we  notify  you  of  our  purpose  to  he  no 
longer  hdd  as  guarantOTS. 

"Value  received.  Yours,  truly, 

"Bd.  Dickenson,  T.  W.  Pierce,  Mgs. 

"H.  L.  Bodenherg.  Wilson  Bell. 

"J.  L.  Dickenson,  Jr.,     As  Board  of  Dbectocs. 
"W.  P.  BeU, 
*'B.  P.  HiU, 
"A  Beversdorf," 

The  association  and  Fierce  defaulted,  and 
judgment  was  rendered  against  them.  The 
other  defendants,  by  their  answer,  set  up  as 
defenses:  (1)  That,  with  plaintiffs'  knowledge 
and  at  their  Instance,  they  executed  the  guar- 
anty In  thdr  coUectlTe  capacity,  as  board  of 
directors  of  the  asaodation,  and  not  as  in- 
dividuals, and  that  their  Intention  and  pur:- 
pose  was  not  to  bind  themselves  individually, 
bat  to  more  securely  bind  the  association  and 
Its  proper^,  and  that  the  Instroment  waa 
that  of  the  association,  and  not  of  themselves. 
This  plea  was  made  under  oath.  (2)  Tliat 
they  were  induced  to  sign  the  instrument,  Itk 
tbe  manner  shown,  by  the  representation  of 
T.  W.  Pierce,  tbe  agent  of  plaintiffs,  that- 
plalntlffs  desired  them  to  do  so  only  to  more 
securely  bind  the  association,  and  not  to  make 
them  personally  liable.  (S)  That  they  so  signed, 
upon  this  express  stipulation,  and  on  condi-. 
titm  that  Pierce  sign  as  manager  of  the  cor- 
poration, which  he  did,  they  signing  thereaft- 
er as  board  of  directors;  and  that,  at  the 
Instance  and  contrivance  of  plalntitTs,  the  In- 
strument had  been  altered  by  the  erasure  of 
tbe  word  "Manager,"  affixed  to  Plerce'a 
name.  (4)  That  plaintiffs  had  refused  to  ac- 
cept the  guaranty  so  signed,  and  demanded, 
that  defendants  sign  It  in  their  Individual  ca-^ 
paclty,  BO  as  to  make  them  personally  lld'^ 
ble,  whlcli  they  reftwed  to  do.  (5)  That  the 
instrument  was  void  and  without  considera- 
tion, for  that  It  was  made  npon  condition  that 
plaintiffs  would  extend  fm^er  credit,  and- 
grant  indulgence  to  the  association  on  a  debt 
wtiich  it  owed  them,  and  that  plaintiffs  tiad 
never  accepted  the  guaranty  upon  such  con- 
dition, and  had  not  notified  them  of  its  ac- 
ceptance. (6)  That  the  association  on  tlie 
12th  day  of  October,  1895,  had  made  a  con- 
veyance to  a  trustee  of  ail  Its  property,  to  se- 
cure its  creditors,  and  that,  upon  a  suit 
brought  by  plaintiffs,  such  conveyance  had 
been  adjudged  to  be  a  deed  of  assignment  for 
the  benefit  of  aU  credltDn;  ud  that  the  estaf 
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was  being  adiuinlatered  for  their  ben^t;  that, 
by  such  action,  plnlnttfEa  became  accepting 
creditors,  and  are  tiiereby  debarred  from 
prosecuting  the  suit,  until  such  estate  shaU 
hare  been  fully  administered.  The  case  was 
tried  before  the  court,  without  a  Jury,  and 
judgment  was  rendered  in  favor  of  Uie  de- 
fendants, except  Pierce  and  the  association. 
Several  of  the  assignments  of  error  are  based 
upon  the  oTemillng  of  exceptions  taken  by 
{^iQtitfs  to  the  answer,  but  it  will  be  more 
convenient  to  examine  the  merits  of  the  de- 
fense presented  under  the  exact  tacts  de- 
veloped by  the  evidence,  since  It  is  obvious 
that,  if  those  facta  establish  a  defense,  the 
pleading  Is  sufficient  to  admit  proof  of  It 

The  evidence,  In  which  there  Is  very  little 
conflict,  shows  that  the  Lullng  Co-operative 
Association  was  engaged  in  the  mercantile 
business,  and  that  Pierce  was  Its  general 
manager,  and  the  other  defendants  werestocl^- 
holders,  and  composed  Its  board  of  directors. 
Previous  to  the  execution  of  the  notes  and 
guaranty,  it  had  traded  witb  the  plalntUTs 
and  the  firm  of  L.  &  H.  Blum,  and  was  in- 
debted to  both  Arms  In  considerable  sums, 
most  of  which  were  post  due.  The  associa- 
tion applying  to  both  firms  (or  an  extension 
of  time,  and  desiring  further  credit  from  L. 
A  H.  Blum,  Charles  Frenkd,  an  agent  repre- 
senting  the  two  firms,  Investigated  Its  finan- 
cial condition,  and  went  to  Luling,  and  had  an 
Interview  with  Pierce,  and  informed  him  that 
the  Indulgence  and  credit  could  not  be  grant- 
ed unless  the  association  would  give  a  guar- 
anty, signed  by  responsible  parties,  Frenkel 
states,  In  substance,  that  Pierce  thereupon  of- 
fered to  get  the  members  of  the  board  of  di- 
rectors to  sign  a  guaranty,  to  which  he  agreed. 
Pierce  states  that  Frenkel  suggested  to  blm 
that  the  signatures  of  these  persons  be  ob- 
tained, and  requested  and  authorized  him  to 
do  BO.  The  court  below  seems  to  have  ac- 
cepted Pierce's  version  of  this,  and  we  ac- 
cordingly adopt  It.  It  was  agreed  between 
the  two  that,  If  the  guaranty  should  be  sign- 
ed by  the  members  of  tbe  board  of  directors, 
the  credit  and  extension  of  time  asked  for 
should  be  allowed.  Frenkel  prepared  and  left 
with  Pierce,  for  signature  by  the  members  of 
the  board,  tbe  paper  sued  on,  and,  for  slgna- 
mre  by  the  corporation,  the  notes  sued  on, 
which  allowed  the  time  for  payment  asagreed 
upon;  also  like  papers  for  L.  &  H.  Blum.  It 
was  agreed  between  them  that,  as  the  direct- 
ors lived  In  different  parts  of  the  county, 
Pierce  should  attend  to  the  matter  at  their 
meeting,  which  was  to  take  place  on  the  29th 
day  of  March.  On  that  day  Pierce  presented 
the  matter  to  five  of  the  directors  present  at 
the  meeting,  who  discussed  It,  and  declined 
to  become  individually  responsible  for  the 
debts,  and  at  first  refused  to  sign  the  instm- 
ment;  but,  aft^  persuasion  by  Pierce  and 
further  discussion  among  them  all,  it  was 
agreed  that  the  Instrument  should  be  signed 
by  Pierce  as  manager,  and  by  the  others  as 
Iward  of  directory  and  this  was  done,  r.»  Ap- 


pears on  the  guaranty.  By  doing  this,  it  was 
understood  among  them  all  that  no  individ- 
ual liability  was  assumed,  and  that  th^  ob- 
ject was  only  to  make  the  corporation  re- 
sponsible. All  of  the  parties  knew  of  the  In- 
debtedness of  the  corporation  to  plalntUfs  and 
Lu  &  H.  Blum,  and  of  the  presence  of  tbe 
notes  to  be  executed  by  the  corporation,  and 
that  the  purpose  of  the  transaction  was  to 
secure  the  debts.  There  is  no  evidence  that 
there  was  any  misrepresentation  of  any  fact 
by  Pierce,  or  by  any  one  else,  at  the  meeting. 
Frenkel  went  to  Luling  on  the  same  day,  auil 
Pierce  showed  him  tbe  guaranty  signed  as 
stated,  and,  upon  Frenkel's  Inquiring  as  to 
the  purpose  of  the  affixes  to  the  names,  stat- 
ed that,  whenever  they  signed  papers,  he  and 
tbe  directors  Signed  that  way.  He  also  stat- 
ed that  both  be  and  the  directors  understood 
that  they  were  Individually  liable.  Two  of 
the  directors,  Bell  and  Beversdorf,  had  not 
been  present  at  the  meeting,  and  bad  not  yet 
signed  the  guaranty,  and  Frenkel  gave  it 
.back  to  Pierce,  with  instructions  to  get  their 
signatures.  They  signed  th^  names  alon;; 
with  the  others  above  the  afllx.  When  I*ler<'<> 
returned  with  It,  signed,  Frenkel  again  asked 
him  about  the  word  "Manager,"  and  he  re- 
plied that  It  did  not  amount  to  anything,  and 
offered  to  scratch  It  out,  and  did  so.  Thereup- 
on Frenkel  expressed  himself  as  satisfied,  and 
told  Pierce  that  the  time  would  be  extended, 
and  tbe  goods  ordered  from  L.  &  H.  Blum 
would  be  forwarded,  all  of  which  was  done. 
Frenkel  and  the  directors  did  not  meet  Fren- 
kel returned  to  Galveston  with  the  notes  and 
guaranties,  and  delivered  them  to  the  re- 
spective firms.  They  were  taken  and  kept  by 
the  firms,  and  the  credit  and  extension  of  time 
were  granted.  The  manager  of  L.  &  H.  Blum 
raised  a  question  as  to  the  affixes  to  the  sif: 
natures;  and  on  April  20,  1S95,  the  two  flrui^^ 
wrote  the  following  letter:  "Galveston,  Tex 
as,  April  2nd,  1895.  T.  W.  Pierce,  Mgr.,  Lu 
ling,  Texas— Dear  Sir:  Our  agent,  Mr.  Frvu 
kel,  has  returned  and  handed  us  the  noit> 
you  gave  hUn  for  our  respective  amounts, 
payable  next  fall,  and  also  a  guaranty  for 
each  of  us,  duly  signed  by  yourself  and  the 
several  directors  of  your  association,  whicli 
Is  all  satisfactory,  and  we  much  appreciate 
your  khidness  In  the  matter.  We  notice  the 
word  'Manager*  Is  written  after  your  name, 
and  erased,  and  tbe  words  'as  Board  of  Di- 
rectors' Is  added  to  some  of  the  other  ai^ua- 
tures,  which  rather  complicates  the  meauiug 
of  It.  Mr.  Frenkel  has  explained  that  you 
and  the  other  parties  who  have  signed  the 
guaranties  each  understand  that  they  are  per- 
sonally liable  for  the  Indebtedness  of  tiie  as- 
sociation to  each  of  us,  and,  upon  the  good 
faith  of  this,  we  have  granted  the  extension 
desired;  but  you  will,  of  course,  understand 
It  should  be  entirely  clear,  and  we  kludly  ask 
that  you  send  us  a  letter  signed  by  yourself 
and  all  the  other  parties  who  have  signed  thi- 
guaranties  to  that  effect  e^lalnlug  the  mat- 
ter fully,  or  it  would  likely  be  much  Iietier 
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and  simpler  to  haTe  new  guaranties  signed  by 
yourself  and  all  the  parties,  from  whicli  these 
objections  are  omitted,  and  which  we  would 
prefer.  We  therefore  beg  to  Inclose  yon  new 
guaranties  for  each  of  us,  and  kindly  ask  that 
yon  sign  them  yourself,  and  have  them  signed 
by  the  several  parties  on  the  other  guaranties, 
iiameJy.  EM.  Dickenson,  H.  L.  Rodenberg,  J. 
r^.  Dickenson.  Jr.,  W.  P.  Bell,  E.  P.  Hill,  A.  Be- 
versdorf,  and  Wilson  Bell.  Mr.  Frenkel  stat- 
ed that  yon  also  expected  to  have  guaranties 
sifnied  hy  Mr.  Al  Taylor,  and  left  blanks 
with  you  for  that  purpose;  but,  if  you  can  get 
him  to  join  with  the  others  In  signing  these, 
we  would  be  glad  to  have  you  do  so.  We  te- 
gret  to  put  you  to  this  trouble,  but  know  that 
you  will  agree  with  our  views  that  the  matter 
should  be  In  proper  shape,  and  will  very  much 
appreciate  your  kind  attention.  Please  return 
the  guaranties  to  us  early  as  possible,  and 
with  kind  regard,  we  remain,  very  truly, 
yours,  [Signed]  Leon  &  H.  Blum,  Marx  & 
Blum."  A  correspondence  ensued,  lasting  un- 
til September,  1896,  which  Is  too  lengthy  to 
be  Inserted.  It  is  enough  to  say  that  we  do 
not  construe  it  as  a  repudiation  by  pialntifTs 
and  the  Blums  of  the  notes  and  guaranty, 
bat  simply  as  an  effort  on  the  part  of  the  two 
firms  to  get  them  put  into  a  less  questionable 
form,  to  which  Pierce,  from  time  to  time,  re- 
sponded with  promises  to  try  to  have  It  done, 
without  giving  any  intimation  that  the  8le;n- 
ers  of  the  guaranty  did  not  consider  them- 
selves personally  bound.  The  blank  guaran- 
ties were  presented  by  Pierce  to  some  of  the 
directors  for  signature  In  June,  and  they  de- 
clined to  sign  them,  but  the  creditors  were 
never  notlfled  of  such  refusal  by  Pierce.  The 
court  below  held  that,  In  the  obtaining  of  the 
signatures  ot  ai^llees  to  the  guaranty  sued 
on.  Pierce  acted  as  the  agent  of  plaintiffs. 

Besides  the  facts  already  stated,  the  fol- 
lowing appears  relative  to  the  point:  The 
evidence  of  Pierce  was  given  by  deposition, 
and  the  following  cross-interrogatory  was 
propounded  by  pialntifTs:  "Is  it  not  a  fact 
ihat  you  did  not  in  any  of  the  matters  re< 
ferred  to  In  either  the  direct  or  cross-Inter- 
rogatories act  In  any  manner  whatsoever  as 
the  agent  or  representative  of  Mnrx  &  Blum 
or  Leon  &  H.  Blum?  If  yon  claim  that 
you  did  act  as  such  representative,  then 
state  fully  the  authority  by  which  yon  so 
acted,  and  who  conferred  It  upon  you.  De- 
tail the  conversation  or  conversations  by 
wbldi  the  authority  was  conferred,  and  with 
vchom  It  was  had.  Do  not  give  your  con- 
clusions about  It,  but  state  the  language  of 
the  conversations  by  which  the  authority 
was  conferred."  Which  the  witness  an- 
swered as  follows:  "I  acted  for  Marx  & 
Blum  and  Leon  &  H.  Blum  In  getting  the 
;ruarantles  signed.  I  was  authorized  by  Mr. 
Frenkel  to  get  them  signed."  The  directors 
who  testified  did  not  regard  Pierce  as  rep- 
resenting the  creditors,  but  as  the  repre- 
sentative of  the  corporation.  Unless  plain- 
tttta  are  chargeable,  through  Pierce,  with 


notice  of  what  transpired  when  the  guar- 
anty was  signed,  they  had  none  except  such 
as  the  paper  Itself  gave.  No  notice  of  the 
acceptance  of  the  guaranty  further  than 
such  as  Is  Involved  In  the  transaction  itself 
was  given  by  plaintiffs  to  the  guarantors. 

We  think  It  clear  that  Pierce,  In  the  trans- 
action In  question,  was  not  the  agent  of  the 
creditors  who  were  seeking  to  obtain  secu- 
rity for  their  claims.  He  was  the  manager 
of  the  debtor  corporation,  negotiating  for 
time  in  which  to  pay  Ibt  debts,  and  for  cred- 
it to  enable  It  to  continue  its  business;  and. 
In  soliciting  the  signatures  of  the  guaran- 
tors, he  was  simply  complying,  In  the  Inter- 
est of  the  corporation  In  whose  success  be 
and  they  were  alike  concerned,  with  the  con- 
dition upon  which  the  desired  accommoda- 
tion would  be  furnished  by  the  creditors. 
We  see  nothing  In  the  facts  of  the  case  to 
distinguish  It,  In  this  respect,  from  other 
very  common  transactions.  In  which  a  cred- 
itor demands  that  his  claim  be  secured,  and 
agrees  tteforeband  with  his  debtor  upon  the 
security  that  shall  be  accepted.  To  say 
that  by  doing  so  he  makes  the  debtor  his 
agent,  with  power  to  render  nu^iatory,  by 
his  agreements,  the  very  security  demanded, 
would  be  to  distort  the  transaction  from  Its 
real  and  simple  character.  The  debtor  acts 
for  himself,  or  If,  as  is  the  case  here,  the 
debtor  Is  a  corporation.  Its  agent  acts  for 
It,  and  not  for  the  creditor.  The  statement 
'of  Pierce  that  Frenkel  requested  him,  and 
authorized  blra,  and  that  he  acted  for  the 
creditors,  cannot  add  anytlilng  to  the  fncts 
which  actually  transpired  between  them. 
There  la  nothing  to  show  that  Frenkel  re- 
quested or  authorized  him  to  exercise  any 
agency  for  pialntifTs.  At  most,  there  was 
only  a  request  to  furnish  a  specified  secnrlty, 
and  it  Is  wholly  Immaterial  who  first  sug- 
gested It.  The  creditors  exacted  It,  and  the 
representative  of  the  debtor  nndertook  to 
procure  It  Nothing  whatever  transpired  to 
alter  their  relations  towards  each  other;  and 
Pierce's  statement  as  to  the  capacity  In 
which  he  acted  Is  only  his  opinion  or  con- 
struction of  the  transaction,  about  the  facts 
of  which  there  la  no  material  conflict  In  the 
evidence. 

The  court  below  also  found  that,  except 
upon  the  hypothesis  that  Pierce  represented 
plaintiffs,  the  minds  of  the  parties  never 
met  upon  the  contract.  As  to  the  character 
of  the  obligation  assumed  by  the  signers  of 
the  guaranty,  we  shall  see  further  on.  As- 
suming for  the  present  that  the  Instrument 
Is  sufficient  to  fix  upon  them  a  liability  ac- 
cording to  Its  terms.  It  necessarily  follows 
that  the  minds  of  the  parties  did  meet;  for 
the  evidence  clearly  shows  that  Frenkel,  the 
agent  of  plaintiffs,  accepted  It  and  the  notes 
by  which  the  extension  of  time  was  fixed, 
and  agreed  to  such  extension  by  both  cred- 
itors, and  to  the  furnishing  of  other  goods 
by  L.  &  H.  BInm.  Not  only  that,  but  thow 
Arms  themselves  took  and  kept  both  notes 
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and  gnanntlet,  and  allowed  the  Indulganoe 
co&tiacted  for.  Tbelr  letter  afaows  tliat  ench 
was  their  action.  Tbej  could  not  thereaft- 
m  hare  held  them  papers,  and  at  the  aame 
time  denied  to  the  debtor  Uie  benefit  of  the 
consideration.  The  fact  that  Uiey  endeav^ 
ored  to  get  obligations  which  would  remore 
all  doubt  as  to  the  capacity  In  which  the 
parties  bound  themselTes  could  not  do  away 
with  the  contract  already  concluded.  If, 
for  anr  reason,  they  bad  the  right  to  re- 
scind that  contract,  they  could  not  exercise 
It  by  such  action  as  they  took,  and  did  not 
thmby  intend  to  do  so.  Of  course^  If  the 
contention  of  apprtlants  that  they  are  not 
pwaonally  bonnd  by  the  goaran^  can  be 
maintained,  the  minds  of  the  parties  never 
met;  but  the  condnsion  must  resnlt  from 
that  hypothesis,  and  not  from  any  assump- 
tion that  the  goaran^  was  not  accepted  by 
plaintiffs. 

This  brings  us  to  the  real  questions  In  the 
case,  which  are:  First  What  Is  the  char- 
acter of  the  undertaking  ascertiUned  by  a 
proper  Interpretation  of  the  tertM  of  the 
guaranty  Itsdf?  And,  second,  if,  br  «och 
Interpretation,  It  be  found  that  such  obli- 
gation is  the  personal  one  of  the  Blgners  of 
the  instrument.  Is  It  permissible  for  them 
to  show,  by  pardl  oTidence,  that  they  did 
not,  in  fact,  Intend  to  btaid  themselres,  but 
only  the  corporation  f  Many  authorltieB 
hare  been  cited  by  the  parties,  and  exam* 
Ined  by  us,  which  discuss  questions  some-' 
what,  but  not  entlr^,  Uke  those  before  as. 
All  of  them  Involve  the  construction  of 
notes,  bills  of  exchange,  or  other  original 
oUlgatlons,  by  which  a  primary  or  direct 
liability  for  a  debt  Is  created  on  the  part 
of  some  one,  but  In  which  those  whose 
names  are  stated  as  makers,  by  some  addi- 
tion to  their  names  In  the  body  of  the  instru- 
ment, or  by  affixes  to  their  sl^atures,  sug- 
gest that  they  may  be  contracting  In  a  rep- 
resentatlTe  or  official  capacity.  The  ques- 
tkm  which  thus  arises  Is:  Whose  ohllgatlaD 
It  It?  who  Is  the  real- undertaker? 

The  authorities  all  recognize  certain  gen- 
eral principles  applicable  to  such  qnestlons. 
If  tbo  instrument,  on  Its  face.  Is  clearly  that 
of  the  person  signing  it,  parol  evidence  will 
not  be  received  to  exempt  him  from  liability, 
on  the  ground  that  he  meant  to  bind  only  his 
principal,  though  such  evidence  may  be  ad- 
mitted for  the  purpose  of  charing  the  prin- 
cipal. If.  on  the  other  hand,  the  Instrument 
clearly  Imports  an  undertaking  on  behalf 
of  a  dlsclt^ed  principal,  parol  evidence  Is 
Inadmissible,  with  some  exceptions,  to 
charge  the  agent  or  representative.  If  the 
suggestions  furnished  by  the  Instrument  ren- 
der it  ambiguous,  so  that  it  Is  uncertain 
whetlier  It  was  intended  to  bind  the  princi- 
pal or  the  agent,  or  both,  parol  evidence  of 
the  circumstances  attending  Its  execution  Is 
admlsslMe  to  show  the  real  nnderatanding. 
We  find  no  difference  among  the  authorities 
as  to  the  principles  governing,  but,  in  the 


i^llcatlon  of  them  to  cases,  great  conflict 
has  arisen,  growing  out  of  differences  of 
opinion  as  to  the  meaning  of  the  language  of 
particular  Instruments.  Some  courts  hold 
an  Instmment  to  bdong  to  the  first  daae 
above  stated,  whidi  otbien  h(M  to  bdong 
to  the  second,  and  still  others  to  tha  third. 
Perh^s  the  differences  of  (pinion  in  the 
first  and  second  lines  of  decisions  should 
serve  to  show  that  the  third  Is  cmrect,  and 
that  an  Instrument  about  which  stieh  con- 
flict of  opinion  exists  is  really  so  ambignons 
that  the  court  should  hear  evMoice  to  eoa- 
Ide  It  to  determbM  what  the  contract  be- 
tween the  parties  really  was.  The  tendency 
of  the  decisions  la  this  state  has  been  to- 
wards the  admission  of  svcfa  eridence  as 
liberally  as  is  warranted  by  the  anthorltlc* 
anywhere  dse,  and  rrally  most  of  the  polnta 
vptm  which  conflicts  have  arisen  have  been 
settled  fiur  this  state  by  the  anpreme  conrt 
Traynham  r.  Jackson,  15  Tex.  170;  Latham 
V.  Flour  NUls,  68  Tex.  127,  8  S.  W.  462;  ICe- 
Uhenny  v.  Blum,  68  Tex.  197,  4  8.  W.  3(iT: 
Cattle  Co.  V.  Carroll.  68  Tex.  BSi;  HeffriHi  v. 
FOllatd,  73  Tex.  W.  U  8.  W.  165.  Bf  ill 
the  authorities,  the  rule  which  excludes  pa- 
nl  evidence  to  vary  or  contmdict  a  written 
contract,  or  to  explain  It  where  it  la  com- 
Edete  and  ununUgooua,  is  fully  recognls^l 
as  controlling  when  tbB  hntrument  under 
consideration  is  of  that  character. 

AppeUees  advance  the  following  proposi- 
tion, which  fairly  presents  their  contention 
upon  this  point  tn  the  case:  'Ihe  role  which 
ocdndes  pand  testimony  to  contradict  or 
vary  written  tautmments  applies  to  the  lan- 
guage used  by  tin  parties. .  That  cannot  be 
qualified  or  varied  from  Its  natural  Import, 
but  must  qKak  for  itadt.  .The  rule  does 
not  forUd  an  Inquiry  Into  the  object  of  the 
parties  In  executing  and  receiving  the'  In- 
strument, or  the  relation  of  the  parties  to 
each  other,  and  the  Instrument  or  the  ca- 
pacity In  which  they  signed  the  Inatrnment" 
The  proposition  Is  In  the  language  of  some 
of  the  authorities  (folck  v.  Brick.  96  U.  S. 
616),  and,  properly  applied.  Is  correct  But 
It  evidently  applies  only  In  case  the  writing 
Itself  does  not.  by  its  own  terms,  state  the 
agreement  of  the  parties  abont  the  things 
which  parol  evidence  Is  offered  to  show. 
Thug,  as  we  have  already  shown.  If  the  tn- 
stmment  shows  that  the  maker  contracted 
as  principal,  he  cannot  exempt  himstif  hy 
parol  evidence  that  he  contracted  as  agent: 
and  If  he  contracted,  tn  terms,  tor  his  prin- 
cipal, panri  evidence  will  not  be  received 
to  charge  him  personally.  So,  the  inquiry 
as  to  whether  m  -not  parol  evidence  Is  re- 
ceivable must  come  to  depend  on  a  proper 
determhiatlon  of  the  effect  of  the  hutmment 
In  qnestlio.  Bere  the  Instrumoit  la  a  col- 
lateral undertaking  to  secure  the  d^  of 
another.  It  Is  not  as  were  all  thoae  tn  the 
cases  cited,  a  primary  obligation  for  a  driit 
presenting  only  the  question.  whMe  met  Is 
tt?  and  the  depsftrtsBt  vat,  wh«ae  Mit  Is 
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M  Tba  uwwer  to  these  aueatlons,  In  those 
cues  where  evidence  was  admitted,  could 
be  made  either  way,  consistently  with  the 
trams  of  the  writing.  Can  this  be  truly  said 
of  this  Instmmoit?  We  think  not  1^  hold 
that  this  is  not  the  obligation  of  the  appel- 
lees is  to  hold  that  it  is  not  an  obligation  at 
alL  The  writing  Is  wholly  free  from  am- 
biguity. It  states  the  name  of  a  principal 
debtor,  and  distinctly  binds  the  signers  by 
a  ccdiateral  undertaking  to  secure  that  prin- 
cipal's debt.  It  assumes  to  flx  no  UabilUy 
whatever  on  the  corporation.  That  liability, 
before  the  instrument  cotdd  take  effect 
must  have  already  been  fixed  by  the  tran- 
q»ix1ng  of  olher  facts;  that  is,  the  corpora* 
tlon  must  have  been  Indebted  when  the 
guaranty  was  executed,  or  must  thereaftra 
hare  become  Indebted,  through  its  transac- 
tions, before  the  guaranty  could  become  ef- 
fectiTe.  It  then  bound  the  signers  to  be 
responsible  as  guarantor^;  that  Is,  not  as 
prtocipal  debtor,  but  secondarily,  for  the  debt 
created.  Could  a  court  erer  ask  the  ques- 
tion, was  this  the  undertaking  of  the  cor- 
poration? The  express  terms  of  the  wrlt-- 
ing  forbid  any  such  Inquiry.  The  language 
of  the  body  of  the  instrument  leaves  no 
doubt  a»  to  its  meaning,  but  the  contention 
Is  that  the  affix  to  the  signatures  qualifies  its 
effect,  and  showB*  or  at  least  is  sufficient  to 
admit  evidence  to  show,  that  the  execution 
was  for  the  corporation. 

Wc  think  It  is  true  that  such  affixes  to  slg- 
natarea  should  not  be  always  disregarded, 
as  baa  been  the  tendency  of  some  courts, 
hut  should  be  treated  as  part  of  the  paper, 
and  the  whole  should  be  considered  togeth- 
er. But,  CQi^ldered  all  together,  the  lan- 
guage of  this  Instrument  means:  "We,  as 
hoard  of  directors,  make  ourselves  collater- 
ally reaponsible  for  the  debt  of  our  corpora- 
tion." How  could  they  make  themselves 
e^laterally  liable,  as  directors,  on  such  an 
instrument,  otherwise  than  personally?  The 
dalm  that  the  purpose  was  only  to  bind  the 
corporation  Is  quite  Inconsistent  with  the 
terms  In  which  the  obligation  Is  defined. 
The  instrum^pt  Itself  contemplates  that  the 
corporation  has  already  bound,  or  will  there- 
after bind,  itself,  and  the  undertaking  Is  to 
guaranty  soch  obligation.  By  its  express 
language,  the  gnaran^  answers  every  ques- 
tion that  can  be  asked  as  to  Its  character 
and  the  capacity  in  which  the  parties  signed. 
Any  qoeation  as  to  the  significance  of  the 
addition  to  the  signatures  would  be  answer- 
ed by  the  language  of  the  paper,  which 
tiiowa  that  It  was  only  descriptive.  It  Is  a 
Kttled  rule,  In  construing  instruments,  that 
some  effect,  if  possible,  Is  to  be  given  to 
them,  and  that  a  construction  which  would 
destn^  them  Is  not  to  be  adopted,  if  avoid- 
able. This  rule  applies  to  guaranties  as 
wen  as  to  other  documents.  The  evidence 
offered  was  Intended  to  show  that  the  gnar^ 
anty  did  not  operate  against  appellees,  but 
Its  effect  would  have  been  to  show  that  it 


had  no  operation  at  all.  It  Is  entirely  too- 
plain  and  dear  In  its  language  to  be  allowed 
to  suffer  such  a  fate.  Appellees'  conten- 
tion comes  to  this:  Intoning  to  bind  the- 
corporation,  they  signed  and  delivered  an  In- 
strument which  bound  themsdves.  They 
do  not  pretend  that  there  was  any  mistake- 
as  to  the  language  or  identity  of  the  iDstm- 
mmt  executed,  but  the  mistake,  if  there  waa 
one,  was  in  their  understanding  of  the  ef- 
fect of  their  act.  Pierce  not  being  plain- 
tiffs' agent,  the  latter  knew  nothing  of  the 
state  of  appellees*  minds,  except  as  It  was 
indicated  by  the  Instrument  which  they  exe- 
cuted. This  was  accepted  by  i^ntlffs,  and 
as  its  terms  bound  appellees,  and  as  It  must 
be  taken  as  the  exclusive  evidence  of  their 
undertaking,  the  contract  was  complete. 

In-  order  not  to  be  misunderstood,  we  say 
that  our  decision  is  not  based  upon  any  mere 
want  of  notice  to  plalntlflte  of  a  defense  tn 
favor  of  the  defendants.  If  the  facts  shown, 
had  constituted  an  i^mlssihle  defense,  It 
may  be  true  that  the  circumstances  tn  evl-. 
dence  would  have  been  sufficient  to  put  plain- 
tiffs upon  Inquiry  as  to  Its  existence.  But 
we  hold  that  the  guaranty  is  clear  upon  Ita 
face;  that  Its  language  expresses  a  personal 
undertaking  of  Its  elgners;  and  that,  plain- 
tiffs having  accepted  It,  the  contract,  accord-- 
Ing  to  its  terms,  was  consummated,  and 
cannot  be  changed  by  the  parol  evidence  ad- 
mitted bdow.  It  follows  from  what  we 
have  said  that  the  erasure  of  the  addition  to. 
Pierce's  name  waa  not  a  material  alteration 
of  the  Instrument  The  legal  effect  of  the 
guaranty  was  the  same  after  the  erasure 
as  it  was  before.  Burlingame  v.  Brewster. 
79  III.  616.  Further  notice  of  the  acc^tanoe 
of  the  guaranty  from  the  plahitUEs  to  the 
guarantors  was  not  necessary.  *  When  plain- 
tiffs' proposition  to  otuid  the  time,  upon 
condition  of  the  execution  of  the  guaranty, 
was  complied  with,  and  the  guaranty  was 
delivered  to  and  accepted  by  them,  the  righta 
of  the  parties  were  fixed.  No  further  notice 
of  acceptance  was  contemplated  or  required 
by  the  nature  of  Uie  guaranty.  We  think 
the  cases  of  Lemp  v.  Armengol,  86  Tex.  601- 
G93,  26  S.  W.  Johnson  v.  Bailey,  7B  Tex. 
517,  15  S.  W.  41»,  and  Davis  v.  Wells,  l(A 
U.  S.  159,  are  so  conclusive  on  this  point 
that  we  need  not  further  discuss  It. 

Appellees  have  not.  In  their  briefs,  ad-.^ 
vanced  any  contontlon  upon  their  allegations 
and  evidence  as  to  the  assignment  by  the 
association,  and  we  therefore  deem  It  un- 
necessary to  say  more  as  to  that  than  that 
we  do  not  see  that  any  defense  was  made  to 
appear.  The  Judgment  of  the  court  below 
will  be  reversed,  and  Judgment  will  be  here 
rendered  against  the  appellees  Bd.  Dicken- 
son, H.  L.  Rodenberg,  J.  L.  Dlckens<m,  Jr.. 
W.  P.  Bell,  B.  P.  Hill,  A.  Beversdorf,  and 
Wilson  Bell,  along  with  T.  W.  Pierce,  as 
guarantors,  for  the  amount  due  on  the  notes 
sued  on.  with  8  per  cent  interest  from  their 
maturi^.    Reversed  and  rendered. 
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STHICKI.AND  et  al.  t.  WILLIS  et  al 

(Caurt  «f  Civil  Appeals  of  Texas.    Nov.  20, 
1897.) 

SAUft— Fraud  or  Bureit— DiscLOfiCRB  or  iHSoir 

▼UCT— CoMHEKClAk  RATIxas— IXTBlfTIOH 
XOT  TO  Pat— ISSTBDCTIONS. 

1.  In  AB  action  to  recover  goods  parchated  of 
(tlaintiff  by  defendant,  the  iaaaes  were:  First, 
whether  tlie  sale  was  induced  br  false  and  fraud- 
aieat  r^resentations  ify  defendant  to  plaintiff's 
■aleamao:  second,  whether  such  sale  was  in  re- 
liance on  erroneooa  and  exceaslTe  ratings  ob- 
tained by  defendant  from  commercial  agencies 
on  flalse  and  fraudulent  representations  made 
wltti  intent  to  obtain  ondeBerred  credit;  and, 
tiibd,  whether  the  goods  wen  pnrehaaed  with  a 
Cranoulent  intent  on  the  part  of  defendant  not 
to  pay  for  them.  Beld,  that  a  charge  confusing 
•adi  issues  to  an  extent  calculated  to  mislead  the 
Jn^  was  reversible  error. 

2.  A  purchaser  who  knows  of  bis  Insolvency, 
■or  might  know  of  it  by  the  exercise  of  reasonable 
care,  is  not  bound  to  disclose  it  to  hia  vendor, 
and  his  failure  to  do  so  will  not  give  the  vendor 
grounds  to  treat  the  sale  as  void  for  fraud,  and 
recover  the  property. 

3.  If  a  considerable  time  elapses  after  a  mer- 
eliant  has  made  a  truthful  representation  of  his 
standing  to  a  commercial  agency,  and  no  new 
statements  or  representations  are  made,  if  his 
.condition  changes  be  ia  not  guilty  of  actual 
-fraud,  unless  he  knows,  or  the  tnrcumstances  are 
soch  that  he  sliotiUl  know,  that  the  credit  he  ob- 
tains is  extended  on  the  strength  of  the  rating  of 
the  commercial  agency. 

4.  In  order  to  avoid  a  sale  on  thr  ground  that 
tiie  buyer  did  not  intend  to  pay  for  the  goods,  the 
intention  must  have  been  one  not  to  pay  lu  any 
event  an  intention  merely  not  to  pay  according 
■to  contract  being  insufficient. 

Appeal  from  district  court,  EIIIb  county; 
J.  E.  DUlard,  Judge. 

Action  by  P.  J.  Willis  &  Bro.  against  J. 
P.  Strickland  ft  Go.  to  recover  goods  sold  on 
the  ground  of  fraud.  Judgment  for  plaintiff. 
Defendants  appeal.  Reversed. 

This  suit  was  instituted  by  appellee  In  the 
district  court  of  Ellis  county,  Tex.,  Janu- 
ary 25,  1896,  to  recover  74  barrels  of  sugar, 
alleged  to  have  been  sold  by  It  to  J.  P. 
Strickland  &  Co.,  January  9,  1896,  on  the 
theory  that  such  sugar  bad  been  purchased 
by  J.  F.  Strickland  &  Co.  under  circumstan- 
ces which  authorized  It  to  rescind  the  con- 
tract of  sale.  A  writ  of  se^juest ration  was 
Issued  and  levied  on  50  barrels  of  sugar, 
which  were  replevied  by  plaintiff.  Appellee 
based  the  right  to  recover  in  the  court  below 
upon  three  distinct  grounds,  as  follows:  (1) 
That  appellee  was  induced  to  make  the  sale 
of  the  sugar  to  J.  F.  Strickland  &  Co.  by  rea- 
son of  oral  representations  made  to  Its 
drummer  at  the  time  of  and  Just  before  the 
order  for  the  sugar  was  taken  by  its  drum- 
mer, about  January  9,  1896.  The  said  rep- 
resentations were  alleged  to  have  been  made 
by  J.  F.  Strickland,  a  member  of  the  firm  of 
J.  F.  Strickland  &  Co.,  to  the  effect  that  J. 
F.  Strickland  &  Co.  were  entirely  solvent, 
and  were  enlarging  their  business,  and  that 
eaid  Qrm  would  In  a  few  days  settle  and 
pay  off  an  Indebtedness  of  |4,500  owing  ap- 
pellee by  J.  F.  Strickland  &  Co.— all  of  which 
were  alleged  to  have  been  false,  and  known 


by  J.  F.  Strickland  to  be  false  when  made, 
and  which  was  done  solely  to  deceive  and 
mislead  appellee  and  Its  drummer,  and  to 
cause  appellee  to  sell  the  sugar  in  qneatlon 
to  J.  F.  Strickland  &  Co.;  and  that  appellee 
was  In  fact  deceived  thereby,  and  induced  to 
sell  said  firm  the  sugar  tn  question.  Appel- 
lee alleged,  also,  that  It  was  Induced,  among 
other  things,  to  make  the  sale  of  the  sugar 
In  question  by  the  deceitful  conduct  of  said 
J.  F.  Strickland  at  the  same  time  of  said 
representations,  and  at  the  time  of  and  Just 
before  the  sale  of  the  sugar  In  question,  pur- 
posely carried  on  towards  its  drummer,  Cal- 
loway, by  which  J.  F.  Strickland  succeeded 
in  causing  said  Calloway  to  believe  that  said 
firm  of  J.  F.  Strickland  &  Co.  vras  solvent 
at  this  time,  and  to  advise  appellee  to  sell 
the  sugar  to  said  J.  F.  Strickland  &  Co.,  and 
that  the  conduct  and  actions  of  said  J.  F. 
Strickland  were  such  as  to  lead  a  reasonably 
prudent  man  to  believe  Strickland  &  Co.  to 
be  solvent  at  said  time,  which  said  Calloway 
and  appellee  did  believe  and  act  on,  when 
In  fact  bis  tlrm  was  then  wholly  Insolvent, 
which  was  then  known  to  J.  F.  Strickland. 
(2)  That  on  May  1,  1805,  and  since  then, 
and  for  years  prior  thereto,  appellee  was  a 
regular  subscriber  to  the  commercial  agen- 
cies of  R.  Q.  Dun  &  Co.  and  Bradstreet. 
whose  business  It  was  to  give  mercantile  re- 
ports and  Information  on  merchants.  That 
at  different  times  from  May  1,  1895,  to  Jan- 
uary 22,  1806,  appellee  applied  to  each  of 
said  agencies  for  commercial  reports  and 
ratings  on  J.  F.  Strickland  &  Co.,  and  R.  G. 
Dun  &  Co.  answered,  giving  said  firm  a  rat- 
ing of  from  J20.000  to  ?35,000  above  debts 
and  exemptions,  with  good  credit,  stating 
that  said  rating  was  based  on  a  statement 
made  by  J.  F.  Strickland  &  Co.  to  R.  G. 
Dun  &  Co.,  dated  September  13,  1894,  show- 
ing this  firm's  financial  condition  on  August 
1,  1804,  In  which  It  was  stated  that  said 
firm  was  worth  $63,000  above  debts  and  ex- 
emptions; and  the  Bradstreet  agency  re- 
plied, giving  Bald  firm  a  rating  of  from  $35,- 
000  to  $50,000,  with  good  cr^It,  stating  that 
this  rating  was  made  on  a  stotement  made 
by  J.  F.  Strickland  &  Co.  per  Its  agent  and 
member,  J.  F.  Strickland,  dated  September 
3,  1894,  In  which  statement  said  firm  repre- 
sented Itself  solvent,  and  worth  J5o,728.S 
above  debts  and  exemptions,— which  state- 
ments were  false,  and  known  to  be  false,  at 
said  time  by  J.  F.  Strickland  &  Oo.  And 
that,  at  several  times  after  said  statements 
were  made  to  said  agencies,  said  agencies 
applied  to  said  firm  for  other  statement!-, 
when  said  firm  stated  to  said  agencies  tbat 
there  was  no  change  from  the  above  state- 
ments, and  that  said  firm  was  worth,  above 
debts  and  exemptions,  the  above  amounts 
at  such  times,— all  of  which  was  false,  and 
known  to  be  so  by  said  firm.  That  said 
statemento  were  false  when  made,  and  have 
been  since,  and  known  to  be  00  by  said  firm, 
and  that  said  Arm  at  date  of  m^ing  said 
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statements,  aud  since  then,  have  been  whol- 
ly Insolvent,  and  said  statements  were  made 
to  said  agencies  for  the  purpose  of  defraud- 
ing third  parties  who  might  call  on  such 
agencies  for  reports  on  said  firm,  in  de* 
t  iding  whether  to  extend  credit  to  said  firm, 
ajid  knowing  such  parties  would  rely  on 
such  reports  made  by  said  agencies,  and  ex- 
t«id  credit  to  said  Strickland  &  Co.  That 
Jnst  before  this  sugar  was  sold  appellee  con- 
siilteii  the  rating  books  of  said  agencies,  and 
foood  that  the  ratings  6t  said  firm  given  by 
said  agencies  had  not  been  changed.  That 
said  Arm  knew  that  these  ratings  were  be- 
ing given  them  In  the  rating  books  of  these 
agencies,  which  books  they  knew  were  being 
circulated  throughout  the  commercial  world, 
and  fraudulently  and  deceitfully  remained 
silent,  and  failed  to  correct  the  same,  and 
that  appellee  did  not  know  of  this  fraud 
practiced  by  said  firm  and  Its  member,  J,  F. 
Strickland,  mitil  after  the  failure  of  J.  F. 
Strickland  &  Co.  That  It  relied  on  the  In- 
formation furnished  it  by  the  said  agen- 
cies, acted  thereon,  and  was  deceived  there- 
by, and  that  said  information  was  false, 
which  was  unknown  to  appellee  until  after 
said  failure  of  said  firm.  (3)  That  i.  F. 
Strickland  &  Co.  bought  said  sugar  with 
the  fraudulent  Intention  existing  at  the  time 
of  the  purchase  not  to  pay  for  the  sugar, 
but  with  the  Intention  to  defraud  appellee 
out  of  the  value  of  the  same.  Appellant 
Orisler  was  alleged  to  claim  the  sugar  In 
controversy  through  a  chattel  mortgage  giv- 
en thereon  to  him  as  trustee  by  Strickland 
&  Co.  about  January  23,  1S06,  to  secure  cer- 
tain pretended  creditors  therein  named. 
The  defendants  answered  by  exceptions,  gen- 
eral and  special,  and  by  general  denial;  and  de- 
fendant Crlsler  asserted  title  In  himself  to 
the  property  In  controversy,  and  prayed 
Judgment  for  the  value  of  that  which  had 
been  sequestered.  The  case  was  tried  be- 
fore a  Jury,  January  2,  1807,  resulting  in  a 
judgment  for  the  plalntltr  for  the  50  barrels 
of  sugar  sequestered,  and  against  Strickland 
&  Co.  for  $303.Q3,  the  value  of  '24  barrels  of 
sugar  not  found;  and,  a  motion  for  new  trial 
having  been  filed  and  overruled,  the  defend- 
ants below  have  prosecuted  this  appeal. 

TempletOB  &  Harding  and  Q.  0.  Qroce, 
for  appellants.  Sam'l  B.  Frost  and  a  M. 
Supple,  for  appellees. 

FINLET,  a  J.  (after  stating  the  facts). 
There  are  seven  assignments  of  error  pre- 
sented In  appellants*  brief,  and  all  of  them, 
except  the  seventh,  are  directed  at  the 
charge  of  the  court.  We  here  give  all  that 
part  of  the  charge  ooinplalned  of,  and  will 
then  ctmslder  the  objections  ui^ed  against  It. 
The  court  charged  the  Jury  as  follows:  "(8) 
Now,  If  you  believe  from  the  evidence  before 
yon  that,  when  the  firm  of  J.  F.  Strlcltland 
&  Go.  purchased  the  sugar  In  controversy 
from  the  plaintiff,  their  condition  of  insol- 


vency was  not  known  to  any  member  of  the 
firm,  and  could  not  have  been  known  by  the 
exercise  of  such  inquiry  and  examination  of 
the  condition  of  their  business  as  would  be 
made  by  ordinarily  prudent  persons  engaged 
In  the  same  character  of  business,  and  un- 
der the  same  existing  circumstances,  and 
that  no  misrepresentations  or  concealment 
was  made  of  the  solvent  condition  of  said 
firm  by  any  member  thereof  for  the  purpose 
of  iuducing  the  plaintiff  to  extend  the  firm 
credit,  and  that  It  was  the  Intention  of  the 
said  J.  F.  Stdcliland  &  Co.  to  pay  for  the 
sugar,  then  the  title  to  the  sugar  was  In  J. 
F.  Strickland  &  Co.  when  the  said  firm  made 
Its  trust  deed  to  P.  T.  Crlsler,  and  passed  by 
the  transfer  made  by  such  trust  deed  to  P. 
T.  Crlsler,  as  trustee,  and  the  plaintiff,  under 
such  circumstances,  would  not  be  entitled  to 
have  such  sale  rescinded.  (9)  If,  however. 
'  you  believe,  from  the  tostlnmny  before  you, 
i  that  when  the  firm  of  J.  F.  Strickland  &  Co. 

purchased  the  sugar  from  the  plaintiCt,  P.  J. 
I  Willis  &  Bro.,  any  member  of  said  firm  had 
knowledge  of  Its  Insolvency,  or  could  have 
known  of  Its  condition  of  Insolvency  by  the 
exercise  of  reasonable  Inquiry  and  examina- 
tion Into  the  afTalrs  and  condition  of  the 
business  of  the  firm,— that  Is,  by  the  exer- 
cise of  such  Inquiry  and  examination  of  the 
business  as  an  ordinarily  pirudent  person 
I  would  make,  engaged  In  the  same  business 
and  under  the  same  existing  circumstances, 
— and  that  such  Insolvent  condition  was  con- 
I  cealed  by  the  firm  from  P.  J.  -Willis  &  Bro., 
,  or  false  representations  were  made  by  the 
I  firm,  or  any  member  thereof,  to  the  effect 
'  that  said  firm  was  in  a  solvent  condition, 
I  with  the  purpose  to  Induce  the  plaintiff  to 
I  make  the  sale  of  the  sugar  to  J.  F.  Strick- 
land &  Co.,  and  the  plalntlfT  believed  such 
statement  to  be  true,  and  that  such  firm 
<  was  solvent,  and  acted  on  such  belief  in  mak- 
ing the  sale,  and  that  J.  F.  Strickland  &  Co. 
did  not  Intend  to  pay  for  the  sugar,  then,  un- 
der such  circumstances.  If  you  find  they  ex- 
isted, the  plaintiff  Is  entitled  to  have  such 
sale  rescinded  as  against  the  firm  of  J.  F. 
Strickland  &  Co.,  and  Is  entitled  to  the  pos- 
session of  the  property  as  against  all  the  de- 
fendants,—the  fifty  barrels  of  sugar  seques- 
tered,—and  to  recover  the  value  of  the  tweu- 
ty-four  barrels  of  sugar  from  J.  F.  Strick- 
land &  Co.,  with  6  per  cent  Interest  from 
January  22,  1896.    (10)  In  connection  with 
the  preceding  instructions,  you  are  further 
charged  that  If  you  believe  from  the  evi- 
dence that  on  or  about  the  9th  day  of  Janu- 
ary, 1896,  the  firm  of  J.  P.  Strickland  &  Co.. 
or  any  member  of  the  firm,  knew  that  the 
■  mercantile  agencies  of  U.  G.  Dun  &  Co.  aud 
(  Bradstreet  had,  for  a  period  previous  there- 
to, and  up  to  that  time,  given  said  firm  pnl>- 
1  llshed  ratings  as  to  Its  commercial  and  finan- 
I  clal  standing;  and  you  further  believe  that 
the  R.  0.  Dun  &  Co.  agency  had  rated  said 
I  firm  as  being  worth  from  f 20,000  to  $85,005 
1  over  and  above  Ita  llabimiea  and  exemptions, 
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and  ttiAt  the  Bradatreet  MaFcantUe  Aguicy 
bad  rated  aald  flrm  aa  b^nc  worth  936,000 
to  160,000  over  aod  above  Its  IlablUtlea  and 
ezempUoas,  and  that  said  ratings  were  fur- 
nished to  all  merchants  who  chose  to  sub- 
scribe for  and  purchase  tbem,  and  that 
plaiutlff  was  a  subscriber  to  the  same,  and 
was  furnished  with  the  ratings  glr«i  by 
such  agencies,  or  either  of  them,  of  the  com- 
merclal  and  financial  standing  of  the  flrm  of 
J.  V.  Strickland  &  Co.;  and  yon  further  be- 
lieve tbaX  such  ratings  w&e  false,  and  rep- 
resented said  firm  to  be  In  a  better  condition 
financially  than  it  actiwUy  was,  and  that 
tibe  said  ratings  were  nude  upon  the  state- 
ment and  representatlonfl  made  by  said  flrm, 
or  any  member  thereof,  to  the  said  mercan- 
tile agencies;  and  you  further  believe  that 
said  firm,  or  any  member  thereof,  knew  at 
the  time  of  the  purchase  of  said  sugar  from 
P.  J.  WlIUs  ft  Bro.  that  no  diange  had  been 
made  In  the  published  report  of  said  ratings 
as  they  appeared  on  the  commercial  reports 
of  said  mercantile  agencies;  and  you  fnr> 
ther  believe  from  tl»  evidence  that  the  flrm 
of  J.  F.  Strickland  &  Go^  or  any  member 
Qmeof,  knew  snidi  ratings  were  false;  and 
believe,  further,  that  the  sale  of  the  sugar 
tn  controversy  was  induced,  wholly  or  In 
part,  by  tlie  belief,  on  the  part  of  P.  J.  WUUs 
ft  Bro^  by  reason  of  the  ratings  of  the  said 
J.  F.  Strickland  ft  Go.  as  to  their  commercial 
standing  and  financial  condition,  as  it  was 
made  to  appear  by  the  reports  of  said  agui- 
cles,  that  said  flrm  was  in  a  solvent  condi- 
tion,—then,  under  such  circumstances,  if  you 
brieve  them  to  have  existed  at  the  time  of 
ihe  making  of  such  sale,  and  you  believe  fur- 
ther that  said  flrm  did  not  Intend  to  pay  for 
said  sugar  according  to  contract,  and  bad  no 
reasonable  expectation  of  being  able  to  pay 
for  said  sugar,  would  entitle  the  plaintiff  to 
recover  the  sugar  sequestered  by  it  as 
against  all  the  defendants,  and  also  to  re- 
cover the  value  of  the  twenty-four  barrels  of 
sugar  at  the  rate  of  the  pui-chose  price 
agreed  upon  between  plaintiff  and  J.  F. 
Strickland  &  Co.,  with  6  per  cent.  Interest 
thereon  from  January  9,  1896,  to  the  present 
time,  as  against  the  defendants,  J.  F.  Strick- 
land &  Co." 

It  is  insisted  that  the  charge  of  the  court 
mixed  and  confused  the  Issues  inrolved  In 
the  case  In  such  a  manner  and  to  such  an 
extent  as  to  render  It  probable  that  the  jury 
were  thereby  confused  and  misled.  The  Is- 
snM  presented  by  plaintiff's  pleadings,  brief- 
ly stated,  w^:  (1)  That  the  sale  of  the  sug- 
^  ar  In  controversy  was  Induced  by  false  and 
fraudulent  representations  by  the  vendees  to 
appellee's  salesman;  (2>  that  such  sale  was 
In  reliance  on  erroneous  and  excessive  rat- 
ings obtained  by  the  vendees  from  commer- 
cial agencies,  on  false  and  fraudulent  repre- 
sentations made  with  intent  to  obtain  un- 
deserved oredtt;  that  the  sugar  was  pur^ 
(diased  with  a  fraudulait  Intent  on  the  part 
of  tlie  voideea  not  to  pay  for  it.   The  charge 


of  tlie  court  oonfoaad  these  Issoes  to  an  sk- 
tcut  that  was  calculated  to  mislead  the  Jury. 
The  charge  slwuld  have  plainly  and  distinct- 
ly stated  the  law  applicaUe  to  the  three  sev- 
eral grounds  rtfled  upon  for  a  lecovwy,  so 
that  the  Jury  oould  liUidUgently  pass  upon 
the  real  Issues  involved  in  the  case. 

2.  It  Is  nrged  that  the  duuge  of  the  conr^  In 
effect,  ernmeously  Instructed  the  Jmr  that  tt 
J.  F.  Striddand  ft  Go.  knew,  or  by  the  exer- 
dse  of  reasonable  care  might  have  known,  they 
were  Insolvent  at  the  time  they  putbusA  the 
sugar,  and  oooeealed  1helr.coiidttl<m  from  P.  J. 
Winis  ft  Bio,  p.  J.  WOUs  ft  Bn.  bad  the  rl^t 
to  resdnd  the  eoatiact  of  sale  and  recover  the 
sugar.  The  eighth  paragnph  of  the  dmxga,  in 
a  negative  form,  seons  to  omv^  this  idea. 
The  ninth  paragiHiA  puts  the  same  proportion 
in  an  afflimative  fonn,  and  couples  onto  It 
"and  that  J.  F.  Strickland  ft  Co.  did  not  Intotf 
to  pay  for  the  sugar."  It  Is  doobttd  what  Ihe 
court  really  intended  to  cha^  the  Jury  on  this 
line;  but  we  think  it  quite  probable  tbat  the 
Jury  understood  the  charge  to  mean  that  If 
Strickland  ft  Go.  knew  of  their  tnsolveocy  at 
the  time  of  the  pundiase,  or  might  have  known 
(tf  it  by  the  e]raN!lae  prop^  care,  tiulr  feU- 
ure  to  disclose  the  fSet  to  P.  J.  WUHs  ft  Bra. 
rendered  the  sale  fraudulent  and  void,  at  the 
election  of  P.  J.  Willis  ft  Bro.  Is  It  a  cwrect 
j^n^KMltlon  of  law  to  say  that  an  Instdvoit  pni> 
chaser  yrbo  knows  of  his  hwolvenqy,  or  ml^t 
know  at  It  by  the  exarlae  of  reasonable  care, 
must  disclose  his  Inaolvoicy  to  his  vendw,  and 
upon  failure  to  do  so  the  vendor  may  treat  the 
sale  as  void  for  frand,  and  recover  tbe  proper- 
ty? Both  reason  and  anth(»1ty  force  a  nega- 
tive answer  to  this  question.  In  Bank  v.  Bam- 
berger, 77  Tez.  62, 13  S.  W.  961.  It  Is  said  that 
"the  more  Inscdvency  of  the  porchaser,  where 
DO  ftandulent  purpose  exists,  as  also  the  mere 
fact  that  the  purchaser  has  knowledge  that 
Ills  debts  exceed  his  aas^  thou^  the  fact  be 
unknown  and  no  communicated  to  the  vendw. 
will  not  vtdate  the  pnrchaae,  la  certainly  true." 
Oarvln  v.  Armlstead  (Ark.)  22  S.  W.  431. 

8.  It  Is  urged  that  under  the  charge  as  giv- 
en, althot^h  the  Jury  might  have  believed  that 
the  statements  made  to  the  mercantUe  tLgat- 
des  by  J.  F.  Strickland  &  Oo.  were  substan- 
tially true  at  the  time  they  wen  made,  yet  If 
the  ratings  given  them  by  such  agencies  had 
become  excessive  and  false  at  the  time  ct  the 
purchase,  and  this  was  known  to  Strldcland  & 
Co.,  and  they  failed  to  correct  such  ratings  or 
disclose  theh:  Incorrectness  to  P.  J.  Willis  & 
Bro.,  ihea  the  Jury  must  treat  the  contract  of 
sale  as  fraudulrat.  The  charge  does  not  ex- 
pressly announce  this  propotiUon;  but  In  pctra- 
graph  10,  above  quoted,  the  Jnty  ia,  in  effect, 
told  that  if  the  ratings  of  the  mercantile  agen- 
cies ware  based  upon  statements  made  by  J. 
F.  Stri(^nd  ft  Co.,  and  If  the  ratlnga  were 
false  at  the  time  of  the  pnrdiaae  of  the  gooA* 
in  questicm,  and  represented  the  flan  to  be  in 
better  financial  ocmdltlon  than  tt  leaUy  wna, 
and  tlie  flrm  knew  this,  and  permitted  the  con- 
tlnued  circulation  of  such  ratings,  and  did  not 
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intend  to  par  for  tlie  {Mpopnrty,  etc,  plaintiff 
was  entitled  to  recoTer.  In  this  ilara graph 
there  was  a  eonfuslra  of  the  lastuB.  The  Inten- 
tion not  to  pay.  as  a  sround  of  recovery,  was 
not  d^endent  npoa  the  proposition  wlQi  which 
It  was  connected.  It  maj  be  said  that  tiilB 
charge  required  that  it  should  be  found  that 
Strickhmd  Jb  Co.  did  not  Intend  to  pi^  tor  the 
sugar  before  the  jury  would  be  authorised  un- 
der It  to  return  a  verdict  for  the  plaintiff,  and 
therefore  error  In  the  other  proposition  was 
not  material  If  we  look  at  the  eha^  la  that 
view,  then  there  would  be  foo&d  so  much  ab- 
stract and  Immaterial  matter  In  It  that  we 
would  be  forced  to  the  conclusion  that  It  was 
■oalenlated  to  confuse  and  mislead  the  jury. 
The  appellants  asked  a  special  charge,  which 
-was  sufficient  to  direct  the  mind  of  the  court 
to  tbdr  tticory  tbat  the  r^tresentatlons  made 
by  them  to  the  mercantile  agencies  were  sub- 
stantially true  vrtiea  made,  and  tbat  tb^  wae 
not  under  legal  obligations  to  roluntorily  noti- 
fy such  a^uclee  of  the  chaoga  occurring  in 
thehr  financial  oondltlon,  rendering  tbe  ratings 
Kirea  them  by  the  mercantile  agencies  ex- 
ces^ve  and  untrue.  When  mercantile  agencies 
base  ratings  upon  substantially  correct  state- 
ments made  by  a  mercbant  and  subsequent 
•cltaoges  In  tbe  financial  condition  of  the  mer* 
chant  r«ider  the  ratings  excesslTe  and  untme, 
must  such  mercbant  roluntarily  notify  suiA 
ngendes,  and  tberel^  cwrect  his  ratings,  un- 
der penalty  of  having  hte  contrftcts  of  purchase 
4lediared  vdd  on  account  of  fraud?  Our  views 
upon  this  questtcn  ore  In  accord  with  those  of 
the  Bupr^ne  court  ot  Miditgan,  as  exiffessed 
Id  Manufacturing  Co.  v.  Piatt,  83  Mich.  430,  47 
N.  \\.  384,  as  follows:  ''Mo  fraud  can  be  pred- 
icated upon  the  fact  that  a  merchant  or  trader 
makes  a  representation  of  his  standing  which 
Is  truthful  at  the  time  to  a  commercial  agency, 
and  thereby  obtains  credit.  If  a  considerable 
time  elapses,  and  no  new  statements  are  made, 
and  no  representations  as  to  his  standing,  it 
cannot  be  said  tbat,  if  his  condition  has  chan- 
sed,  he  Is  guilty  of  actual  fraud,  unless  he 
knows,  or  the  circumstances  are  such  that  he 
should  know,  that  tbe  credit  Is  extended  upon 
the  strength  of  the  original  rating  of  the  com- 
mercial agency."  See,  also,  Bnrchlnell  v. 
Ilbtii  (Colo.  App.)  39  Pac.  352,  which,  In  effect, 
holds  that  such  failure  of  a  merchant  to  dls- 
ctose  a  substantial  change  In  his  floanclal  con- 
dition affecting  the  correctness  of  his  ratings 
tixed  by  mercantile  agencies,  uptm  statements 
iiinde  by  him  prior  to  the  change,  will  not  ren- 
tier his  contracts  of  purdiase  voidable  for 
fraud,  at  tbe  election  oi  the  reodar.  Where 
the, original  statements  made  by  the  merchant 
were  true  when  made,  and  the  rating  becomes 
excessive  and  untrue  only  by  reason  of  subse- 
4]uent  changes  In  his  financial  condltloD,  his 
ronduct.  In  relation  to  such  rating,  must  prac- 
tically amount  to  a  new  representation,  which 
is  at  the  time  false  in  fact,  In  order  to  render 
bis  contracts  of  purchase  voidable  npra  tbe 
jcround  fliat  they  were  Induced  by  ftaud. 
4.  In  charging  upon  the  Issue  of  the  Intra- 


tl<n  on  Ote  part  af  tb*  puECfaaaer  not  to  paj 
for  the  goods,  oitertamed  at  the  time  of  entst* 
lug  into  the  CMi tract,  the  court  submitted  It 
BB  an  "Intention  not  to  pay  acoordlag  to  con- 
tract" This  was  wror.  Tbe  Intention  not  to 
pay  must  tsxM,  and  not  merely  en  Intention  not 
to  pay  in  a  particular  manner,  to  conatltuts 
fraud  for  which  the  contract  be  treated 
as  voidable.  The  s|>ecial  (^lye  asked  by  ap- 
Ittllants  m  this  point  should  have  been  given. 
The  charge  Is  as  follows:  *'Qentl«Dien  of  tbe 
Jury:  In  ttala  case  plaintiff  seeks  to  reaetad 
a  sale  of  the  goods  in  controversy  bwela,  on 
the  grotmde  tliat  defendants  J.  F.  Strickland  & 
Co.  bad  no  intution  of  paying  for  said  goods 
when  tb^  w«re  purchased.  On  this  Issue  you 
are  Instructed  tbat  plaintiff  cannot  recover  qb 
this  claim,  unless  you  b^eve  from  ti»  evl- 
deoce  that,  an  a  matter  ot  fact,  Strickland  A 
Oa.  at  tbe  time  of  purchasing  said  goods,  had 
a  fixed  tutmUon  not  to  pay  for  the  same.  An 
intent  not  to  pay  for  tbe  goods,  if  such  thwe 
was.  formed  after  tbe  purchase,  w  an  intoit 
it  mc^  there  was,  not  to  pay  for  tbe  goods  in 
accordance  wltb  the  terms  ot  the  cuitract  of 
Bale,  would  be  Insufficlmt.  Plaintiff  can  recov- 
er on  this  Issue  only  by  showing  by  evidence 
tbat  when  the  goods  w«e  purchaaed  Strick- 
land &  Co.  then  Intended  not  to  pay  for  such 
goods."  Tied.  Sales.  I  170;  BurrUl  v.  Ste- 
phens, 73  Me.  396;  Bldault  v.  Wales.  20  Mo. 
&46.  We  do  ndt  fe^  that  It  Is  necessary  to 
discuss  tbe  Questions  Involved  In  this  case  any 
further.  In  the  light  of  the  views  herein  ex- 
pressed, we  aj^rehend  that  tbe  case  can  be 
fairly  presented  to  a  Jury  upon  another  trial, 
without  difficulty.  On  account  of  errors  la 
the  charge  the  Judgment  Is  reversed,  and  tbe 
cttuae  remanded. 


OTTIiF,  C.  &  8.  r.  RY.  CO.  v.  BEALL  et  uz. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  0, 
1898.) 

Master  atto  Sestant— Railkoadb— NeauaEXOC 

— EVIDBSCB — Pi.EAUINQ  AXO  PrOOF. 

1.  Tn  an  action  sgalnst  a  rallroftd  company  for 
the  death  of  aa  employ^,  evidence  tbat  the  em- 
ployte  of  the  road  failed  to  go  to  the  place  where 
deceased  lay  dead  is  not  admissible. 

2.  Where  the  eround  of  negligence  allied 
against  a  railroad  ccrmpany  is  the  negllKeoee 
and  Incapacity  of  a  certain  euinecr,  and  the 
character  of  the  engine  noder  his  control,  a  rs> 
covery  upon  the  grounds  that  others  of  the  train 
crew  were  negligent  aod  incapflble,  that  the 
switch  yard  was  In  a  faulty  oonditloQ,  sJid  the 
failnre  of  the  company  to  employ  careful  and 
skillful  servants  generally,  is  error. 

3.  A  railroad  company  is  not  required  to  fur- 
nish machinery  and  a^iances  aa  safe  as  are 
used  by  railroads  Kenerally,  but  is  bound  only 

;  to  exercise  reasonable  and  oxdiaary  care  in  for- 
ni^ing  ssfe  si^illances. 

Appeal  tiom  district  court,  Bell  county; 
W.  A.  raackbum,  Judge. 

Actl<m  by  W.  T.  Beall  and  wife  against  the 
Gulf,  Colorado  &  Santa  W6  Ballway  Com- 
pany for  tbe  death  of  a  son.  From  a  Judg- 
ment for  plaintiffs,  the  defendant  appeala. 
Reversed. 
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J.  W.  Tfeny  and  GbM.  K.  Lee.  tor  appd- 
lant 

FISHER,  O.  J.  This  Is  a  salt  by  W.  T. 
BeaU  and  wife  against  the  railway  company 
for  damages  sustained  on  account  of  tlie 
death  of  their  minor  son,  who  was  killed 
when  engaged  In  the  service  of  the  appellant 
as  a  brakeman.  The  case  was  tried  belcw 
upon  the  theory,  as  shown  by  the  main  fea- 
tures of  the  charge  of  the  court  and  the  ver- 
dict of  the  Jury,  that  the  appelant  had 
wrongfully  employed  the  minor  son  In  a 
dangerous  service,  with  knowledge  of  his 
minority,  without  the  consent  of  the  plain- 
tiffs. The  court  submitted  to  the  jury,  as 
the  measure  of  damages,  the  value  of  the 
services  of  the  minor  son  from  the  time  of 
his  death  to  the  time  that  he  would  have 
reached  the  age  of  21  years.  Independent 
of  this  branch  of  the  case,  there  are  some 
futures  of  the  pleadings  which,  In  effect, 
attempt  to  state  a  cause  of  action  against 
the  appellant  under  our  statute  that  author- 
lEes  those  interested  In  the  life  of  the  de- 
ceased to  sue  to  recover  damages  that  may 
r^ult  from  the  negligence  that  causes  his 
death.  In  view  of  the  fact  that  the  evidence 
shows  that  the  minor  son  was  Instantly 
killed,  we  heretofore  certified  to  the  supreme 
court  in  this  case  the  question  whether  the 
action  of  the  parents  for  the  value  of  his 
services  during  minority  abated  upon  the 
death  of  the  minor.  On  the  2d  of  December 
of  this  year  [1897],  the  supreme  court  answered 
the  qaestlon,  to  the  effect  that  death  abated 
the  action  at  common  law;  and  to  the  opin- 
ion there  rendered  reference  Is  made  for  the 
ruling  of  the  supreme  court.  42  S.  W.  1054. 
The  record  had  by  the  plaintiffs  below,  as 
previously  stated,  was  based  upon  the  com- 
mon-law remedy  for  the  value  of  the  serv- 
ices of  their  minor  son.  Therefore  the  opin- 
ion of  the  supreme  court  upon  this  question 
necessarily  disposes  of  this  branch  of  the 
case  adversely  to  the  plaintiffs;  and  but  for 
the  other  features  of  the  case,  presented  by 
the  pleadings,  and  which  have  some  supiwrt 
by  evidence,  tending  to  show  that  the  plain- 
tiffs might  have  an  action  under  the  statute 
to  recover  for  the  damages  sustained  for  the 
death  of  their  son,  we  would  render  judg- 
ment here  In  faVor  of  the  appellant;  but, 
In  view  of  this  issue  that  still  remains  In 
the  case,  we  reverse  and  remand. 

The  principal  erro»  assigned  relate  to  the 
branch  of  the  case  upon  which  the  pLiintlffs 
below  recovered,  but,  as  the  Issues  there 
raised  are  eliminated  altogether  by  the  opin- 
ion of  the  supreme  court,  it  is  useless  to  no- 
tice the  assignments  of  error  that  relate  to 
that  phase  of  the  case.  We  will  now  take 
up  such  asslgmnents  as  ral&e  questions  that 
possibly  might  arise  upon  another  trial  on  the 
other  Issue  In  the  caae. 

The  evidence  complained  of  In  the  twenty- 
third  assignment  of  error,  we  think,  was  not 
admfawlble.   The  failure  of  James  Dillon,  M. 


IC  Lue,  and  others  of  the  switching  crew 
to  go  to  the  place  wliere  youny  BeaU  waa  ly- 
ing dead  npon  the  ground  was  coodoct  for 
which  the  appellant  was  in  no  wise  re^Hm- 
BlUe.  Their  conduct  In  this  respect  was  aft- 
er young  Beall  was  killed,  and  It  bad  no 
tendency  whatever  to  throw  any  light  upon 
the  facts  and  drcnmstances  leading  ap  to 
his  death. 

The  ground  of  n^llgence  all^fed  was  the 
Incapacity  of  the  engineer,  and  his  negli- 
gence in  handling  his  oiglne,  and  ttw  char- 
acter of  engine  that  was  then  naed  Id  the 
service  of  switching. 

The  court.  In  Its  charge  to  the  jury.  In  ef- 
fect made  the  appellant  responsible  for  fail- 
ure to  employ  careful  and  skillful  servants 
generally,  and  for  the  negllgrace  of  such 
servants,  and  admitted  testimony  tending  to 
show  that  others  besides  the  engineer,  en- 
gaged as  a  part  of  the  switching  crew,  wen- 
guilty  of  conduct  that  would  have  a  tend 
ency  to  unfit  them  for  the  careful  perform- 
ance of  their  datles,  and  also  admitted  (evi- 
dence to  the  ^eet  of  the  faulty  condition  of 
the  switching  yards.  The  ruling  of  the 
court  in  this  refract,  together  with  the 
charge  noticed,  was  erroneons.  In  view  of 
the  state  of  the  pleadings  npon  this  question 

The  charges  of  the  court,  as  complained  of 
In  the  flfteraitfa  and  seventeenth  asslgwnpiii^ 
of  error,  are  not  accurate.  The  railway  com 
pany  Is  not  under  the  duty  to  furnish  s:if«' 
machinery  and  appliances  to  be  used  by  Its 
servants  in  the  conduct  of  Its  business,  bm 
is  only  required  to  exercise  ordinary  ami 
reasonable  care  in  this  particular.  It  w&f 
not  proper  for  the  court.  In  instructing  the 
jury  upon  this  question,  to  make  as  the 
standard  of  duty  in  this  respect  the.cham«- 
ter  of  machinery  and  appliances  used  bv 
railroads  generally,  but  the  test  is  that  the 
appellant  must  exercise  reasonable  and  ordi- 
nary care  In  furnishing  such  appliances. 

There  are  no  other  questions  that  we  de 
sire  to  notice,  as  we  have  pointed  out  all  the 
errors  which.  In  our  opinion,  were  committed 
on  the  trial.  The  Judgment  Is  reversed,  and 
the  cause  remanded.  Reversed  and  remand 
ed. 

WILKINSON  et  at  t,  aTAXLBT. 

(Court  of  OivU  Appeals  of  Texas.    Oct  80. 

1897.) 

Rbconvbstion  —  PLEAniNG  — AcTio:r  on  Btqutf- 
TKATioN  Bond— Whonopl'L  Evio- 
TIOS— Dakaobs. 

1.  Where,  in  a  plea  in  reconvention  on  a  seq'oes- 
tratioQ  iKind,  special  matters  of  damage  were 
Allied,  which,  it  suatained  by  proof,  would  for- 
Di^  ground  for  recovery,  a  genend  demurrer 
was  properly  overmled. 

2.  In  a  plea  In  reconvention  on  a  sequestrs- 
tion  bond,  the  affidavit  on  which  the  writ  of  se- 
questration issued  need  not  be  set  oat  in  luer 
verba. 

3.  A  tenant  wrongfully  dispossessed  before  the 
expiration  of  fcis  term  cannot  recover  the  worth 
of  the  land  to  him  during  the  nnexpJred  term. 
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4.  Deimciation  in  the  value  of  a  tenant*!  corn, 
Tesultinv  fmu  hli  btiDC  wronKfnltr  diqxMeesBed, 
ii  •  proper  elemeat  of  dajnagi-. 

6.  A  tenaat  wrongfnllj  dispoueHed  before  tbe 
expiration  of  his  term  cannot  recover,  as  dam- 
ages, the  expense,  during  the  nnexpired  tenn, 
of  banling  water  from  a  distance,  to  supply  bis 
stock  and  family,  though  the  place  from  which 
he  was  ejected  had  an  abandant  rapidr. 

6.  Tbe  court  wUl  not  paaa  on  a  qneitioD  not 
presented  by  the  record. 

7.  In  reconvention  on  a  sequestration  bond, 
lodgment  cannot  be  rendered  against  the  snre- 
ties  without  tbe  introduction  of  the  bond,  .affida- 
vit, and  writ  of  seQueitratioQ,  with  the  offlcer*a 
return  thereon. 

8.  The  satetles  on  a  sequestration  bond  given 
in  proceedings  to  dispossess  a  tenant  are  not  en- 
titled to  notice  of  the  filing  of  a  plea  in  recon- 
vention in  the  original  suit. 

Appeal  from  district  court,  Johnson  county; 
Jamea  W.  Brown,  Special  Judge. 

Action  liy  Charles  B.  Wilkinson  against  G. 
W.  Stanley  to  dtsposeess  him  of  certain  land 
held  under  a  lease.  In  reconvention  on  the 
fiequestration  bond,  Jodgment  was  rendered 
for  defendant  Halntiff  and  his  aaxetlee  on 
the  IxHid  appeal.  Reversed. 

P.  B.  Ward  and  W.  A.  Bonner,  for  appel- 
lants.  Polndexter  &  Fadelford,  for  appellee. 


BOOKHOUT,  J.  On  January  10,  1896, 
Charles  B.  Wilkinson  filed  suit  In  the  district 
court  of  Johnson  county,  Tex.,  against  G.  W. 
Stanley,  to  recover  possesalOD  of  91  acres  of 
land  described  in  his  i>etItion,  alleging  that 
un  January  9,  1805,  plnintlCT,  by  his  agent,  S. 
M.  Flnley,  rented  the  land  to  G.  W.  Stanley 
for  the  year  1805,  and  that  the  rental  period 
bad  expired;  that  the  defendant  unlawfully 
remained  In  possession,  and  withheld  the 
same  from  plaintiff.  The  plaintiff  prayed  for 
restitution  and  possession  of  the  premises. 
The  plaintiff,  through  his  agent,  S.  M.  Flnley, 
made  affidavit  for  sequestration,  and  gave  bond 
with  S.  M.  Flnley  and  W.  A.  Bonner  as  sure- 
ties; whereupon  a  writ  of  sequestration  is- 
sued, and  was  placed  In  the  hands  of  tbe  sher- 
iff, who,  by  virtue  of  the  same,  dispossessed 
the  defendant  of  said  premises.  The  defend- 
ant answered  on  May  9,  1800.  On  December 
2,  180U,  defendant  filed  an  amended  answer, 
In  which  he  pleaded  a  general  denial  and  not 
^ilty,  and  also  reconvened  against  the  plain- 
tiff and  the  sureties  on  bis  sequestration 
tK>nd  for  damages  for  the  wrongful  issuance 
and  levy  of  the  writ  of  seqnestraUon,  and 
against  the  plaintiff  for  ponitory  damages. 
Tbe  defendant  alleged  that  he  had  rented  and 
occupied  the  premises  for  the  previous  year, 
as  a  tenant  of  the  plaintiff,  and  bad  again 
rented  the  premises  for  the  year  1806  in  tbe 
month  of  October,  180.>;  that  he  was  the  head 
of  a  family,  and  had  his  family,  stock,  and 
property  npon  tbe  premises;  and  that  the 
plaintiff  and  his  agents  (who  were  his  bonds- 
men) wrongfully,  illegally,  ma  llclously ,  know- 
ingly, and  without  probable  cause  ejected 
him.  Plaintiff's  general  and  special  excep- 
tions were  oTerruled,  and  plaintiff  excepted. 
Then  was  a  Jury  trial*  wblch  resolted  In  a 


verdict  for  defendant  for  9400  actual  dam- 
ages, and  1200  exemplary  damages;  and  np* 
on  this  rerdict  a  judgment  was  rendered 
against  plaintiff  and  his  aureUes,  Flnley  and 
Bonner,  for  the  actual  damages,  and  against 
plaintiff  alone  for  exemplary  damages.  Plain- 
tiff and  his  sureties  filed  separate  motions 
for  new  trial,  which  were  overruled,  and  they 
excepted,  gave  notice  of  appeal,  and  have 
prosecuted  their  appeal  to  this  court. 

Appellants'  first  assignment  of  error  com* 
plains  of  the  action  of  the  trial  court  In  over- 
ruling  the  general  demurrer  to  defendant's 
plea  In  reconvention.  If  any  of  the  damages 
set  up  In  the  plea  in  reconvention  were  recov- 
erable under  said  plea,  then  it  Is  not  subject 
to  a  general  demurrer.  There  were  special 
matters  of  damoge  set  up  In  tbe  plea  In  re- 
convention, which,  if  sustained  by  proof,  fur- 
nish ground  for  recovery.  The  court  did  not 
err  in  overruling  the  general  demurrer. 

The  second  assignment  of  error  complains 
of  tbe  action  of  the  court  In  overruling  plain- 
tiff Wilkinson's  special  exception  to  the  plea 
in  reconvention,  because  it  does  not  set  out 
the  aflldavit  upon  which  tbe  writ  of  seques- 
tration Issued.  This  exception  is  based  on 
the  theory  that,  in  a  plea  In  reconvention  ui»- 
on  a  seqaestratlon  bond  for  damages  result- 
ing from  the  wrongful  suing  out  of  the  writ; 
the  affidavit  must  be  set  out  In  beec  verba. 
This  contention  Is  not  correct  All  that  It 
was  necessary  for  the  defendant  to  do  was  to 
show,  by  proper  allegations,  what  affidavit 
was  made  to  obtain  the  writ  of  sequestration, 
and  to  negative  the  truth  of  tbe  allegation* 
therein  set  forth  as  the  grotmd  for  the  Issn- 
ing  of  tbe  writ  Bonntree  t.  Walker,  46  Tex. 
203. 

Appellants*  fourth  assignment  of  error  com- 
idalns  of  the  court's  action  la  overruling 
t^alntlfTs  third  special  exception  to  defend^ 
ant's  plea  In  reconvention,— wherein  defend- 
ant alleges  that  the  55  acres  of  tillable  land 
would  hare  been  worth  to  him  the  sum  of 
^00  for  the  year  1896,  and  that  the  pasture 
land  would  have  been  worth  to  him  the  som 
of  f260  for  the  year  1886,— because  the  same 
Is  speculative,  remote,  and  oncertaln,  and 
cannot  form  tbe  basis  of  damages.  This  as- 
signment will  be  considered  In  connection 
with  appellants*  thirteenth  assignment  of  er- 
ror. The  thirteenth  assignment  complains  of 
the  action  of  the  court  In  admitting  cvidmce, 
over  ai>pell&nts'  objection,  as  to  the  amount 
of  Mtton  and  corn  defendant  could  have 
grown  QpoD  the  land  sequestered,  during  tbe 
year  1880,  the  exception  beAng  that  the  evi- 
dence was  speculative,  remote,  and  uncertain. 
These  two  aaaignments  of  error  and  appel- 
lants' first  proposition  under  the  same  raise 
the  question  of  the  correctness  of  the  meas- 
ure of  damages  adopted  In  this  case  by  the 
trial  court.  The  defendant,  In  his  plea  in  re- 
convention, alleged  that  the  plaintiff  well 
knew  that  defendant  could  have  made,  with- 
out any  further  expense,  $600  on  said  tillable 
land,  and  that  plaintiff  wdl  kne3^  that  aaid- 
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putnn  vu  worQi  to  the  defendant  dor* 
tac  the  Tear  188&  The  evidence  admitted 
■vrm  ^pellants*  objection,  and  made  tbe 
gnmnd  of  the  thirteenth  aselgnmcat,  ms  to 
■opport  the  above  auctions  In  defendant* ■ 
plea  In  reconrentlon.  Tbe  evldenoe  waa  ad- 
mitted on  the  asBumption  that  the  defendant 
wae  oitltled  to  reoover  as  damages  what  he 
■oould  have  mode  during  the  year  1S06  on  the 
rented  iH^niiKe  had  he  beoi  permitted  to  t»- 
nialn  In  poesesslon  of  the  same.  Tbe  wilt  of 
eeqtiestration  was  soed  ont  and  eaented  on 
Janoary  lit  1S06.  The  general  rule  ci  tbe 
meaenre  of  damage  which  tbe  t«iant  Is  en- 
titled to  recover  of  his  landlord  where  he  la 
-derived  of  tbe  posses^n  of  tbe  rented  prem- 
ises by  the  act  of  the  landlord  Is  the  dlffer- 
■&tca  between  the  contract  ivlce  and  the  rea- 
eonaUe  market  rental  value  of  the  premises 
at  tbe  time  the  tenant  Is  evicted.  1  TayL 
Landl.  A  Ten.  I  317.  In  addition  to  this,  tbe 
tenant  may  recover  such  special  damage  as 
tbe  pleadlusB  and  proof  show  were  the  prox- 
baBte  result  of  tbe  landlord's  wrongful  act 
Robrecbt  v.  Marling  (W.  Va.)  2  S.  £.  827. 
The  difficulty  arises  In  determining  what  dam- 
ages are  the  proximate  result  of  the  wrong 
t*ommitted.  As  stated  by  our  supreme  court 
In  the  case  of  De  I^a  Zerda  v.  Kom,  25  Tex. 
^npp.  198,  the  difficulty  arises  In  tbe  applica- 
tion of  tbe  rule.  In  that  case  a  charge  was 
approved  that  authorised  a  recovery  for  in- 
jury to  buslneas  and  stock  In  trade.  But  tbe 
eourt  held  that  future  profits  lllceiy  to  accrue 
to  idalntlfl  in  the  prosecution  of  bis  bualoess 
were  too  remote  and  contingent  In  the  case 
of  Buck  V.  Morrow,  2  Tex.  Civ.  Ajfp.  361,  21 
S.  W.  396,  the  court  of  civil  appeals  of  tbe 
Second  district  held  tbat  the  extra  expense 
sustained  by  a  lessee  In  holding  hie  cattle  on 
the  coDUuon  pending  a  diligent  search  by  him 
tor  another  pasture,  made  necessary  by  being 
unlawfully  evicted  by  tbe  landlord  before  tbe 
expiration  of  his  lease,  could  be  recovered  as 
compensatory  damages.  The  case  of  Blum  v. 
Oaines,  67  Tex.  140,  was  a  suit  to  recover 
damages  against  the  principal  and  his  sure- 
ties on  his  sequestration  bond  In  an  action  of 
trespass  to  try  title  to  property  claimed  by 
the  plaintiff  as  his  homestead.  In  tbat  case, 
Associate  Justice  Stayton,  speaking  for  tbe 
court.  In  laying  down  the  measure  of  damages, 
says:  "The  court  did  not  err  in  refusing  to 
instruct  the  jury.  In  effect  that  the  measure 
ot  actual  damages  for  the  wrongfnl  taking 
and  holding  possession  of  the  premises  would 
be  the  value  of  the  rents  of  the  premises 
while  so  held;  for  there  were  other  elements 
of  damage  besides  the  actual  rental  value  of 
the'  property.  The  forced  removal  to  another 
place,  Inconvenience  and  cost  attending  the 
same,  the  deprivation  of  the  comforts  of  a 
home,  were  the  natural  and  proximate  restilts 
of  tbe  seizure,  and  might  be  considered  by 
the  jury  In  estimating  actual  damagea."  It 
follows  that  the  aU^atlons  contained  in  the 
idea  In  reconvention  as  to  what  the  tillable 
land  and  what  tbe  pasture  land  would  have 


been  worth  to  tbe  lessee  for  tbe  year  1888  are 
not  tiie  true  measure  of  damages  fai  this 
C8se»  and  the  overruling  of  the  special  donnr- 
rer  to  so  much  of  said  answer  as  claimed 
damages  therefor,  and  the  ovemdfaig  of  ex- 
ceptions to  the  testimony  to  support  the  same, 
was  erroneous.  Railway  Ce.  v.  Bayllss,  62 
Tex.  570. 

The  sixth  assignment  complains  of  tbe  ac- 
tion of  the  court  below  in  overruling  plain- 
tiff's exception  to  defendant's  pleadings, 
wbndn  defendant  dataned  $100  damages  for 
tbe  depreciation  In  value  of  his  com.  Tbe 
defendant  pleaded  that  by  reason  of  not  be- 
ing able  to  Qse  and  utilise  his  1,000  bushels 
of  com,  and  being  compelled  to  remove  the 
same,  he  has  been  damaged  In  coat  and  ex- 
pense and  In  depreciation  in  value  in  tbe  sum 
ot  SlOO;  and  that  t^  reaoOTi  of  tbe  trouble 
and  expense  of  reaiovlng  from  said  place,  he 
has  been  damaged  in  tbe  sum  of  $25.  Tbe  de- 
Iffeclation  in  the  value  of  defendant's  com 
resulting  from  the  moving  of  same,  as  well 
as  the  expense  of  moving  It  were  proper  sub- 
jects to  be  proven  as  a  basis  for  damages. 
De  La  2^rda  v.  Kom,  supra.  The  deprecia- 
tion In  value  must  have  been  the  proximate 
result  of  plaintiff's  act 

It  is  also  urged  that  tbe  court  erred  In  not 
sustaining  plaintiff's  exception  to  defend- 
ant's claim  for  hauling  water  for  family  nse, 
and  driving  hia  stock  to  water,  becanae  the 
same  is  remote,  speculative,  and  uncertain. 
Tbe  defendant  alleged  tbat  ttiere  was  an  am- 
ple supply  of  water  for  his  stock  and  family 
on  the  premises  from  which  he  was  ejected, 
but  tbat  there  was  no  water  upon  tbe  place 
to  which  be  was  compelled  to  move,  and 
that  he  had  to  go  one  mile  during  the  whole 
year  for  the  purpose  of  supplying  himself 
and  family  witu  water,  and  that  It  was 
worth  26  cents  per  day;  tbat  be  had  to  drive 
bis  stock  to  water,  and  It  was  worth  two 
dollars  per  day  for  00  days  to  drive  his  cat- 
tle to  water.  Testimony  was  admitted,  over 
appellants'  objection,  to  the  effect  tbat  it 
was  worth  25  cents  per  day  to  haul  water 
for  tbe  family,  and  "that  water  in  connection 
with  the  pasturing  for  flfty-flve  head  of  cat- 
tle and  nine  or  ten  head  of  horses  ought  to 
have  been  worth  $100  to  the  defendant;  tbat 
it  cost  thirty  cents  per  month  to  pasture  a 
cow,  and  fifty  cents  per  mouth  to  pasture  a 
horse."  The  pleadings  did  not  show  a  case 
that  would  entitle  the  defendant  to  recover, 
as  octtud  damages,  either  the  expense  of 
hauling  water  for  the  family  during  the  en- 
tire year,  nor  the  expense  of  drlvlt^;  stock 
of  defendant  to  water  during  the  year  ISQti. 
These  were  too  E^kecuiative,  remote,  and  uu- 
certain.  For  such  reasonable  time  aa  de- 
fendant was  compelled  to  haul  water  for 
bis  family  or  drive  bis  etock  to  water  while 
be  was  engaged  In  procuring  and  moving 
his  family  ana  property  to  another  place,  he 
was  entitled  to  recover  the  reasonable  value 
thereof.  Such  damage  might  be  presumed 
to  have  been  contemplated  bj  plainftff  In 

Digitized  by  GooqIc 


HOUSTON  A  T.  0. 


B.  Ca  T.  DUliA& 


609 


safnf  oDt  and  Iftrjins  tlM  irrlt  of  nqiiMtrap 
tton.  Bnt  what  it  would  coat  to  baul  water 
for  tbe  famllr  of  d^endant  and  drive  hli 
stock  to  water  during  tlie  year  cotild  not 
bare  been  contemplated,  and  It  la  too  remote 
and  BpecnlatlTe.  Beeldea,  tbis  would  be  cot- 
ered  In  the  general  measure  of  damages;  L 
e,  the  dlfferaice  between  the  contract  price 
and  the  market  rental  Tains  of  the  leaaed 
premise*. 

Under  apptilants*  tenth,  nhiete«ith.  and 
twentieth  aaalgnmoits  of  error,  complaint  Is 
made  of  the  mling  of  the  court  In  not  ana- 
talniitg  plaintiff's  exc^itlon  to  the  pleading 
of  the  defendant  In  which  he  seeka  to  recov* 
er  attorney's  fees,  ooatai  of  witnesses,  and 
casta  attending  court,  aa  exemplary  damages. 
There  la  no  erldenc*  In  the  record  as  to  at- 
toniey*a  fees  and  coat  of  wltnmsas.  Tbe 
atatemoit  In  appellants'  brief  does  not  Show 
that  any  eridence  was  admitted  on  either  of 
tfaefle  matters.  We  are  asked,  then,  to  pass 
upon  an  abstract  question,  as  the  case  Is 
now  presented,  tinder  the  omdltlon  of  the 
record,  we  decline  to  pass  upon  these  aasign- 
ments. 

Appellanta  also  aubmlt  the  proposition 
that,  "before  defendant  could  recom  ex- 
emiduy  damages,  he  must  show  by  l^al 
evidence  that  the  writ  of  sequestration  was 
Issued  and  served  at  the  instance  and  re- 
quest of  plaintiff,  or  that  the  plaintiff  rati- 
fied the  action  of  the  officer  In  dispossessing 
the  defendant"  Unless  the  agent  of  plain- 
tiff who  made  the  affidavit  for  sequestration 
was  actuated  by  malice,  and  the  plaintiff  bad 
knowledge  of  and  participated  In  said  mal- 
ic^ or  afterwards  ratified,  adopted,  and  ap- 
proved of  said  malicious  act  of  said  agent, 
be  would  not  be  liable  for  exemplary  dam- 
ages. WUlia  v.  McNeiU.  57  Tox.  4n;  Tyn- 
bevt  V.  Oohen,  76  Teoc  409,  1$  S.  W.  315;  Ja^ 
cobs  V.  Crum,  62  Tex.  406.  In  tbe  case  of 
Tynberg  v.  Cohen,  above,  the  court  held  that 
it  was  necessary  that  the  principal  should 
tiave  knowledge  of  such  facts  as  showed  the 
wrongful  acts  of  the  agent  when  he  accept- 
ed and  approved  bis  acts  in  mrder  to  amount 
to  a  ratification.  We  refrain  from  discuss- 
ing the  evidence  on  this  branch  of  the  case 
In  view  of  another  trial. 

Appellants  Bonner  and  Flnley  raise  tbe 
question  of  the  sufficiency  of  tbe  evidence  to 
support  the  verdict  against  them,  as  sureties 
on  the  sequestration  bond.  Tbe  statement 
of  facts  does  not  show  that  tbe  affldavlt, 
writ  of  sequestration,  or  tbe  officer's  return 
thereon  were  Introducted  In  evidence.  Tbe 
sureties  contend  that,  without  tbe  Introduc- 
tion of  these  papers,  no  Judgment  could  be 
rendered  against  them.  It  Is  contended  by 
appellee  that,  these  papers  being  a  part  of 
the  record.  It  was  not  necessary  that  they 
should  be  formally  Introduced  In  evidence. 
It  has  been  held  that  nbe  flUng  of  tbe  petl- 
tiim,  or  tbe  reading  of  tbe  same  to  the  court, 
or  the  further  fact  that  tbe  petition  Is  a  mat- 
ter of  record  in  the  court,  wUl  In  no  event 
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autfaorln  tba  Jury  in  considering  the  peti- 
tion or  any  allegations  therein  or  Indorse- 
ments thereon  as  In  evidence  before  them, 
unless  the  same  has  beoi  specially  offered 
aa  testimony,  the  same  as  any  other  written 
evidence."  Cotton  v.  Jones,  37  Tex.  8Ck  Tbe 
sequestration  bond  was  declared  upon  by 
the  defendant,  and  made  the  basis  of  tbe  re- 
covery against  the  sureties  W.  A.  Bonner 
and  8.  M.  Flnley.  The  affldavlt  was  set  njf, 
and  the  truth  of  its  allegatloiu  dented.  The 
Issuance  of  tlie  writ  and  its  levy  were  set 
out  by  defendant.  It  wu  conceived  to  be 
juceasary  to  set  oitf  these  mattus  in  the 
pleading  as  a  basis  for  the  recovery  of  com- 
pensatory damages  against  the  sureties.  We 
think  it  necessary  that  they  should  be  intro- 
duced In  evidance.  Jordan  v.  Meyers  (Tex. 
Sup.)  84  S.  W.  Se:  Bonntree  v.  Walker.  46 
Tex.  208. 

The  Buretlea  further  submit  the  proposition 
that  a  Judgmoit  against  tbe  sureties  on  a 
sequestration  bond,  where  the  defendant  re- 
convenes in  the  original  suit,  is  void  without 
notice  to  tbe  sureties.  It  Is  contended  by 
tbe  sureties  that,  upon  tbe  filing  of  the  plea 
In  reconvention,  citation  should  have  Issued 
to  the  sureties,  and  that  they  abould  be 
served  as  In  any  other  suit.  Tbe  statute  pro- 
vides that  the  "party  applying  for  a  writ 
of  sequestration  shall  file  a  bond,  payable 
to  tbe-  defendant  for  a  sum  of  money  not 
lees  than  double  the  value  of  the  property 
to  be  sequestered,  *  *  *  conditioned  that 
tbe  plaintiff  or  person  suing  out  such  writ 
will  pay  to  the  defendant  all  such  damages 
as  may  be  awarded  against  blm  and  all  costs  in 
case  it  shall  be  decided  that  such  sequestra- 
tion was  wrongfully  Issued."  Rev.  St  1806, 
art  4867.  The  sureties  upon  a  sequestration 
bond  practically  become  parties  to  tbe  suit 
upon  tbe  execution,  approval,  and  filing  of 
their  bond  so  far  as  they  are  liable  thereon, 
when  their  liability  Is  sought  to  be  estab 
Uabed  by  reconvention  In  the  original  suit 
Kev.  St  1896,  art  4867;  Sharp  v.  Schmidt 
62  Tex.  266;  Petty  v.  Lang,  81  Tex.  242,  16 
S.  W.  099.  No  citation  or  notice  to  them  Is 
necessary.  By  the  terms  of  the  bond,  they 
become  responelMe  for  such  actual  damages 
as  the  pleading  and  proof  show  tbe  defend- 
ant has  sustained  by  reason  of  the  t^lntiff*s 
wrongful  act  For  the  errors  pointed  out 
tbe  Judgment  is  reversed,  and  the  cause  re- 
manded. 


HOUSTON  &  T.  C.  H.  CO.  v.  DUMAS  et  sL 
(Court  of  (XvU  At^als  of  Texas.   Dec  4, 
1897.) 

Carribbs— Contkact  or  Shipmsnt— VAuniVT. 
A  contract  between  a  station  agent  and  a 
shii^r  for  an  interstate  live-stock  shipment  was 
-entered  into  on  authority  from  railwny  headquar- 
ters, acting  under  the  mistaken  fiuppoBition  that 
the  shipment  was  to  be  within  the  state.  The 
pate  agreed  on  was  less  than  the  rate  posted  ia 
the  depots  of  the  railways  ofer  which  the  sbip- 
meot  was  to  be  mode,  in  accordaiMw  with  the  lai^ 
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cieadnF  tlM  Interstate  commerce  coauxamAan. 
which  hiw  (25  StaL  8S7)  provides  th&t  it  ^udl 
be  anlawfol  for  a  commoa  carrier  to  c^iarse  or 
receive  a  greater  «  lew  compenRation  than  is 
•peciBed  In  audi  published  achednle.  BHil,  that 
the  rate  agreed  on  waa  In  violation  ol  tbe  inters 
■tate  commerce  act,  and  the  contract  could  not 
be  enforced. 

Appeal  from  Qrayaon  coonty  court;  J.  H. 
Wood,  Judge. 

Action  by  T.  M.  Dumas  and  others  against 
the  Houston  &  Texas  Central  Railroad  Com- 
pany. From  a  Judgment  in  favor  of  idain- 
tUta,  defendant  an>eals.  Reversed. 

Beaty  &  Cnlrer,  tx  appelant  W. 
Walker,  for  appellees. 

RAINEY,  J.  This  aolt  waa  instituted  by 
the  appellees  against  appellant  to  recover  the 
anm  of  $109,  orwcbarges  on  a  shipment  of 
h<»KB  from  Van  Alstyne,  Tex,,  to  Elast  St 
Lonls,  111.  Ai^llees  made  a  contract  for 
the  shipment  of  bogs,  algned  by  appellant's 
agent  at  Van  Alstyne,  agredng  that  i^^ellees 
sbonld  haTe  two  stnglft-deck  cars  at  the  rate 
charged  for  we  doublcHleck,— four  slngle- 
dedc  cars  In  all;  that  Is  to  say,  two  single- 
deck  cars  wen  to  stand  as  one  double-deck. 
But  when  said  shipment  reached  Its  dsatlnar 
tlon  the  deUrering  carrier  refused  to  settle 
upon  the  contract  rates,  but  insisted  on  col- 
lecting the  rate  tar  four  slngle-de^  cars, 
making  a  dlffraence  of  9100.  A  guarantied 
through  rate  of  39  Cents  per  100  pounds  was 
agreed  upon.  At  the  time  the  contract  was 
entered  into  and  tiie  shlpmoit  made,  appel- 
lant and  other  common  carriers,  Including  the 
Missouri.  Kansas  &  Texas  Ballway  Com- 
pany, had  agreed  upon  cerMn  Ure-stock 
tariff  and  schedule  of  rates  covering  ship- 
ments of  hogs  from  Tan  Alstyne.  T^,  to 
Bsst  St  Louis,  both  in  sln^  and  double 
deck  cars,  which  had  been  filed  and  estab- 
lished In  conformity  ¥ith  the  law  creating 
the  Interstate  commerce  commission,  and  had 
been  duly  published,  printed,  and  posted  by 
defoidant  In  Its  depot  In  Van  Alstyne,  as 
by  law  iwoTlded  in  case  ot  Interstate  com- 
merce. The  nite  on  hogs  from  Van  Alstyne 
to  East  St.  Lonls,  according  to  said  schedule 
and  tariffs,  was  88  cents  •per  100  pounds  in 
double-deck  cars.  The  minimum  weight  tor 
donbleHlec^  cars,  36  feet  in  length,  was  87.- 
000  pounds  each.  For  single-deck  cars  the 
rate  was  47  cents  per  100  pounds,  and  the 
minimum  weight  was  17,000  pounds  for  each 
car.  Before  the  contract  of  shipment  was 
entered  into,  appellees  asked  apptilont's  agent 
at  Van  Als^ne  if  they  could  have  two  single- 
deck  cars  in  place  of  one  double-deck,  and  he 
replied  that  he  would  telcgrai^  to  head- 
quarters, and  see.  He  thereafter  told  ap- 
pellees that  he  had  heard,  and  that  such 
could  be  done.  The  officer  to  whom  appel- 
lant's ag^t  telegraphed  for  Instructlooa 
thought  said  agent  was  asking  for  Instruc- 
tions In  reference  to  shipments  wholly  within 
this  state.  Appellant's  line  of  railroad  la 
wholly  within  this  stste.   The  contract  stlp- 


ulated  that  no  agent  of  appellant  had  any 
authority,  under  any  chrcnmstancea,  to  eoa- 
tract  ft>r  any  particular  class  or  kind  a£  can. 
The  rate  of  freight  collected  was  the  amount 
due  as  per  the  rate  fixed  by  the  scbedule 
filed  with  the  Interstate  cnumerce  commis- 
sion. 

Although  aiKiellanf  s  line  of  voad  is  wholly 
within  this  atate,  the  shipment  was  an  in- 
terstate shtpment,  and  must  be  goremed  by 
the  laws  regulating  the  same.  The  Inter- 
state commerce  act  dedares:  *Tt  shall  be 
unlawful  for  such  common  carrier  to  charge, 
demand,  collect  or  receive  from  any  person 
or  persons  a  greater  or  less  compensation 
*  *  *  than  is  specified  in  such  puUlabed 
schedule  of  rate,  fares  and  charges  as  may 
at  the  thne  be  hi  force."  25  Stat  8S7. 
The  rate  agreed  upon  between  aiq[>dlant'K 
agent  and  aiqiellees  bdng  a  less  rate  than 
the  scheduled  rates  then  In  force,  sodi  con- 
tract was  unlawful,  and  cannot  be  enforced. 
Ballw^  Co.  T.  Bowles  (Indian  Ter.)  40  8. 
W.  889.  See.  also.  BUssourl,  K.  &  T.  R. 
Ca  T.  Trinity  CSounlr  Lumber  Go.  (Tex.  Civ. 
App^)  21  S.  W.  280:  Railway  Ca  t.  caarfc 
(Tex.  ClT.  Appi)  23  &  W.  698;  Railway  Oo.  t. 
Stoner  (Ttez.  GIt.  App.)  23  S.  W.  1020;  Rail- 
way Oo.  T.  Heflc^,  158  n.  8.  97.  16  Svp.  Ct. 
802. 

It  Is  insisted  by  appelle«B  that  the  appel- 
lant was  a  member  of  the  Western  Ttaffic 
Association,  and,  being  such,  the  fixing  of 
rates  was  contrary  to  the  act  of  congress  of 
July  2, 1880.  entitled  **An  act  to  protect  trade 
and  ccnnmerce  against  unlawful  restraints 
and  moDf^les."  and  therefore  of  no  force. 
U.  8.  T.  Trans-Missouri  Freight  As8*n.  166 
U.  S.  290,  17  Sup.  Ct.  540.  There  Is  notldng 
In  the  evidence  showing  that  the  app^ant 
is  a  Toambet  ct  said  association;  and.  If  so, 
we  cannot  take  Judicial  knowledge  thereto. 
Therefore  we  are  not  in  position  to  pass  upon 
this  question.  ' 

The  evidence  In  the  case  showing  that  ap- 
pellees are  not  entitled  to  recover,  and  the 
case  having  been  tried  by  the  court  without 
the  intervention  of  a  Jury,  the  Judgment  of 
the  court  below  is  revened.  and  Judgment 
Is  here  rendered  tor  amiellant  Reversed 
and  rendered. 


ERWIN  et  al.  v.  HAYDBN. 
(Oourt  of  Civil  iMipealB  of  Texas.   Dec  4. 

1887.) 

UoKTBACTS— Restraint  ov  Thadb  — Gtatotb  or 
Fkauds — Bhe  ACH— Damages— PuA  d- 

ISQ — DSHDRRBR. 

1.  A  petition  for  breach  of  contract,  which  al- 
leges a  purchase  by  i^aintiff  of  defeodant's  biud- 
ness  and  good  will;  the  value  of  the  same;  an 
agreement  that  defendant  was  not  to  eumge  ia 
the  same  bnainess  for  two  Teors;  that  defend- 
ant did  engage  in  baatnesa  within  inch  time;  and 
pkuitifirs  damage!  caosed  thereby,— ia  aufflcieat 
on  general  demarrer. 

2.  Allegations  In  said  petition  of  the  valoe  of 
the  good  will  at  the  time  of  the  pordiase,  the 
losa  of  the  good  will  by  pom  on  of  defendaat't 
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avtn,  anA  the  Hmonnt  of  damages  nwtBlned 
thercliy.  arc  a  Bufllcient  vtatement  of  the  meas- 
ure of  damages. 

3.  An  agreement  by  a  mercbaat  not  to  engage 
in  the  eame  baainesB  for  two  years  Is  not  rdd, 
SB  in  Yiolation  of  the  tmst  law  of  Texas  or  as 
againat  trade. 

4.  A  verbal  agreement  by  a  merchant  not  to 
engage  in  that  line  of  busineaH  fur  nvu  yeiiirt  was 
not  an  agreement  not  to  be  performed  within  a 
year,  within  the  sUtute  of  frauds,  as  it  was  to 
be  performed  within  one  year  In  CMitlncmcT  of 
tbe  death  of  such  person. 

Appeki  from  district  court,  Qnjmm  comt^; 
D.  A.  BliBB,  Judge. 

This  la  a  nilt  br  T.  W.  Brwln,  Jr.,  &  Oo.,  a 
tUrm  compoKd  of  T.  W.  Brwln,  Jr.,  and  J.  0. 
ErwlD.  against  a  J.  Hayden,  to  recovw  dam- 
ages for  breach  of  contract  The  trial  court 
■nstaliied  exceptlms  to  tbs  petition,  and 
plaintUb  appealed.  The  facts  will  sufficient- 
ly appear  in  tlie  oidnloii.  Berersed. 

Hazlewood  &  Smith  and  Willdns  &  Vinson, 
for  appellants.  J.  A.  Templeton  and  B.  F. 
Brown,  for  appellee. 

BOOKHOUT,  J.  The  appellants*  first  as- 
signment of  error  Is  that  "the  court  erred  In 
sustaining  a  general  demurrer  to  plaintiffs' 
petition."  Hie  material  allegations  In  the  pe- 
tition are,  substantially:  That  prior  to  April 
1,  1896,  plaintiffs  and  defendant,  a  J.  Hay- 
den,  were  engaged  in  the  retail  grocery  busi- 
ness In  Sherman,  Gmyson  county,  Tex.,  un- 
der the  firm  name  of  C.  J,  Hoyden  Grocery 
Company;  that  tbey  had  been  so  associated 
since  January  1.  1895;  that  the  Interest  of 
plaintiffs  In  said  firm  was  In  fact  only  nom- 
inal, the  said  Hayden  being  the  owner  of  the 
entire  stock  of  goods,  fixtures,  horses,  deliv- 
ery wagons,  etc.,  belonging  to  said  firm;  that 
said  Hayden  bad  "been  engaged  in  the  retail 
grocery  business  at  this  particular  corner  and 
stand  In  said  city  for  a  number  of  years  prior 
to  April  1,  1805,  and  had  a  well-established 
trade,  and  did  a  large  and  extensive  business; 
that  on  April  1, 18tK>,  plaintiffs,  for  a  valuable 
consideration,  purchased  from  C.  J.  Hayden 
the  entire  stoclc  of  groceries,  fixtures,  horses, 
delivery  wagons,  etc.,  belonging  to  said  firm 
of  C.  J.  Hayden  Grocery  Company;  that  at 
tbe  time  of  the  purchase  the  Invoice  value  of 
*sald  stock  of  groceries  amounted  to  |2,319.31; 
that  the  fixtures.  Including  the  horses,  wag- 
ons, refrigerator,  shelving,  counters,  etc.,  were 
Invoiced  at  $943;  that  said  stock  of  groceries 
was  considerably  run  down,  and  was  not 
worth  in  the  open  market,  ou  April  1,  1895, 
more  than  60  cents  on  the  dollar  of  the  in- 
voice value;  that  said  fixtures,  as  aforesaid, 
on  April  1,  181)5,  were  not  worth  In  the  open 
market  more  than  50  cents  on  the  dollar  of 
tbe  Invoice  vnliic;  thnt  plaintiffs  purchased 
said  stock  of  groceries,  fixtures,  etc.,  from  O. 
J.  Hayden  on  April  1,  ISDS,  and  that  In  said 
purchase  it  was  agreed  and  expressly  under- 
stood, Xny  and  Iwtween  said  C.  J.  Hayden  and 
plaintiffs,  that  In  tbe  purchase  of  said  stock 
of  groceries  and  fixtures,  etc.,  they  (plaintiffs) 
would  pay  the  Invoice  value  of  said  stock  of 


groceries,  nmonuting  to  12,319.31,  and  the  in- 
voice value  of  said  fixtures,  etc.,  amounting 
to  ¥943,  and,  as  a  part  of  tbe  consideration  of 
said  purchase,  philntlffs,  under  the  firm  name 
of  T.  W.  Brwln,  Jr.,  tt  Co.,  were  to  have  the 
good  will  of  said  a  J.  Hayden  In  said  grocery 
business  for  the  space  of  two  years,  to  which 
said  Hayden  agreed,  and  he  was  not  to  en- 
gage In  the  grocery  buslneiis  In  the  dty  of 
Sherman  fOr  two  years;  that  said  agreement 
was  parol;  that  said  good  will  at  the  time  of 
said  purchase,  on  April  1,  1805,  was  worth, 
and  was  so  considered  In  said  dealings  to  be 
worth,  40  cents  on  the  dollar  of  the  Invoice 
value  of  said  groceries,  wblch  was  1927.72, 
and  on  said  fixtures  was  worth,  and  was  so 
considered  to  be  worth,  In  said  purchase,  SO 
cents  OD  the  dollar  of  said  Invoice  value, 
amounting  to  f471;  that  said  Hayden  further 
specially  agreed  that  If  said  T.  W.  Brwin,  Jr.. 
&  Co.,  plaintiffs,  would  pay  the  Invoice  value 
of  said  groceries  and  fixtures  aforesaid,  said 
T.  W.  Erwln,  Jr.,  &  Oo.  should  have  the  good 
will  of  said  0.  J.  Hayden  for  a  period  of  not 
less  than  two  years,  and  that  It  was  his  inten- 
tion and  purpose  to  absolutely  retire  from 
said  grocery  business;  that  the  dty  of  Sher- 
man contains  about  15,000  Inhabitants,  and 
has  at  all  times  since  said  purchase  had  10  or 
12  other  persons  and  firms  engngcd  in  the  re- 
tail grocery  business;  that  plaintiffs  accepted 
the  said  proposition,  and  purchased  said  gro- 
ceries and  fixtures,  etc.,  and  the  good  will,  of 
said  C.  J.  Hayden,  paying  therefor  the  In- 
voice value  aforesaid;  that  without  the  good 
will  of  O.  J.  Hayden  they  would  not  have 
purchased  said  business,  and  they  made  the 
purchase  expressly  relying  upon  the  agree- 
ment of  said  C.  J.  Hayden  protecting  them  in 
the  purchase  of  said  good  will,  and  remain- 
ing out  of  the  retail  grocery  business  for  a 
period  of  not  less  than  two  years;  that  T.  W. 
Erwln,  Jr.,  &  Co.  after  said  purchase  contin- 
ued m  the  business  of  retailing  groceries  In 
the  storeroom  theretofore  occupied  by  said  <J. 
J.  Hayden;  that  said  Hayden,  notwithstand- 
ing his  promises,  etc.,  has  returned  Into  the 
retail  .grocery  business  In  said  city,  on  Wal- 
nut street,  and  not  60  feet  from  the  place  of 
business  occupied  by  T.  W.  Erwln,  Jr.,  &  Co., 
and  under  tbe  firm  name  of  C.  J.  Hayden 
does  a  larger  retail  grocery  business,  or  has 
a  larger  stock  of  groceries  on  hand,  than  he 
had  prior  to  April  1,  180S;  that  he  returned 
Into  said  business  in  the  month  of  December, 
1895;  that  the  said  Hayden  has  taken  from 
plaintiffs  the  said  good  will  and  all  the  pat- 
ronage of  said  business;  that  In  establishing 
himself  so  near  the  said  T.  W.  Erwln,  Jr.,  & 
Co.,  and  making  such  close  competition  in  re- 
tailing groceries  at  such  small  profit,  plain- 
tiffs could  no  longer  successfully  compete  with 
him  after  being  deprived  of  said  good  will, 
and  were  forced  to  sell  out  and  close  business, 
at  a  great  loss;  that  by  reason  of  the  prem- 
ises said  plaintiffs  have  been  damaged  In  the 
sum  of  1927.72  on  the  Invoice  value  of  said 


stock  of  groceries,  and  the  sum 
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the  iDTolce  value  of  aald  fixtures.  makJDg  a 
total  of  $1,30&72,  being  the  amount  paid  In 
excess  of  the  market  value  of  said  stodi  of 
frrocerles  and  fixtures,  etc.,  wblcb  was  tli« 
estimated  value  of  said  good  will  of  the  said 
C.  J.  Harden  at  the  time  of  said  purchase, 
and  of  which  good  will  plaintiffs  have  been 
deprived  In  the  manner  aforesaid.  The  peti- 
tion alleged  a  request  by  plaintiffs  of  defend- 
ant to  pay  their  damages,  and  his  refusal, 
and  concluded  with  a  prayer  for  dtation,  and 
for  Judgment  for  the  amount  of  their  dam- 
ages, interest,  costs,  and  genoal  relief. 

under  the  auction*  of  the  petition,  plain- 
tiffs were  entitled  to  recover  any  sum  for  dam- 
ages upon  proof  ct  the  facts  therein  set  forth, 
then  the  court  erred  in  sustaining  the  general 
demurrer.  Railway  v.  Granger,  85  Tex.  674, 
22  8.  W.  958.  It  la  the  duty  of  the  court  to 
glvft  to  the  idealbig  every  reasonable  Intend- 
ment In  favor  of  sustaining  the  pleading  when 
the  same  is  challenged  by  a  genu^  demurrer. 
Raflway  Co.  v.  Hinzle,  82  Tex.  623,  18  S.  W. 
681;  Wynne  v.  Bank,  82  Tex.  378,  17  S.  W. 
918;  Railway  Co.  v.  Montler,  61  Tex.  123; 
Whetstone  v.  Coffey,  48  Tex.  271.  Tested  by 
this  rule,  the  petition  was  sufflcient  It  al- 
leges a  purchase  of  the  stock  of  groceries,  flx- 
turea,  etc.,  and  good  wiU,  of  the  said  C.  J. 
Hoyden,  who  was  the  owner  of  the  same,  and 
doing  business  under  the  name  of  C.  J.  Hay- 
den  Grocery  Company,  at  the  comer  of  Hous- 
ton and  Walnut  streets,  In  the  city  of  Sher- 
man, for  a  number  of  years,  and  had  a  well- 
establlslied  trade,  and  did  a  large  and  extensive 
business,  and  that  said  good  will  was  worth, 
and  was  so  considered  In  said  purchase  to  be 
worth,  40  cents  on  the  dollar  of  said  invoice 
value  of  the  stock  of  groceries,  which  was 
$^.72,  and  60  cents  on  the  doUar  of  said  in- 
voice value  of  the  fixtures,  etc.,  amounting  to 
$471,  or  In  the  aggregate  to  yi,30S.72;  tbat 
plaintiffs  were  to  enjoy  said  good  will  at  least 
two  years,  during  which  time  defendant  was 
not  to  engage  in  the  retail  grocery  business  In 
the  city  of  Sherman;  that  defendant  did  en- 
gage in  the  retail  grocery  business  within  said 
two  years  in  the  city  of  Sherman,  and  on  Wal- 
nut street,  within  60  feet  of  plaintiffs'  said 
business,  and  by  reason  of  close  competition 
plaintiffs  lost  said  good  will,  and  were,  dam- 
aged in  the  sum  of  $1,308.72.  That  the  good 
will  of  a  concern  Is  property  is  now  well  set- 
tled. Mr.  Parsons,  in  his  work  on  Contracts, 
says:  "Equity  will  enforce  specific  perform- 
ance of  a  bargain  for  the  sale  of  a  good  will 
of  a  trade,  ivovlded  It  be  connected  with  any 
specific  stock  in  trade,  or  with  some  valuable 
secret  of  trade,  or  with  a  well-established 
Btaod  for  business."  8  Pars.  Cont.  <5th  Ed.)  p. 
868.  The  auctions  In  the  petition  fairly  state 
the  value  of  the  good  will  of  C.  J.  Hayden  In 
the  retail  grocery  business.  The  fair  Intend- 
mmt  of  the  statement  that  the  good  will  was 
worth  $1,398.72  Is  that  that  sum  was  Its  value. 
TtsB  petition  shows  a  loss  of  the  good  will,  and 
*<ia  for  Judgment  for  the  dwTTPgftg.  The  pe- 
m  was  suffldent. 


The  flmt  vpedal  exception  of  the  defoidant 
was  sustained  by  the  court,  and  Is  made  the 
ground  of  ai^eUanti^  second  assignment  of  er- 
ror. This  exception  Is  that  the  petition  does  not 
Ekllege  the  correct  measure  'of  damages,  and 
that  "the  consideration  paid  for  the  good  will  la 
not  the  measure,  but  the  actual  damages  sus- 
tained by  reason  of  the  breach  of  the  contract.** 
It  will  be  noted  that  the  exception  does  not 
qnestloD  the  manner  ot  stating  the  measure  of 
damages,  but  complains  that  it  does  not  state 
the  correct  role,  and  maintains  that  Uk  correct 
rule  Is  the  actual  damages  sustained.  We  have 
stated  that  the  petidtm  allied  the  valoe  at 
the  good  will  at  the  time  of  the  pvdiase.  It 
further  states  It  was  considered  to  be  worth 
¥139&?2.  It  farther  alleged  tlw  lo»  of  the 
good  will  by  nason  of  tin  acta  ot  the  def 
ant,  and  stated  the  amount  of  damages  plain- 
tiffs had  sustained.  This  was  a  anffldent  state- 
ment of  the  measure  of  damages.  , 

The  fifth  special  exception  of  the  defeaodant 
was  sustained  by  the  court,  which  action  of  the 
court  ts  made  the  basis  of  appellants*  third  as- 
signment of  enor.  This  exception  is:  "That  It 
appears  that  the  contract  alleged  Is  In  viola- 
tion of  the  law  of  Texas  against  trusts  and 
conspiracies,  and  against  trade,  and  ther^ore 
void."  When  the  Judgment  was  rendered  In 
tlie  court  below,  the  decision  of  the  supreme 
court  In  the  case  of  Gates  v.  Hooper  (Tex. 
Sup.)  39  S.  W.  1079.  had  not  been  rendered, 
and  the  learned  trial  Judge  did  not  have  that 
authority  before  him.  It  is  sought.  In  both 
written  and  oral  argument  (A  the  able  coun.sbl 
for  appellee,  to  distlngnlab  this  case  from  the 
case  of  Gates  v.  Hooper,  supra.  After  careful- 
ly considering  the  facts  of  that  case,  and  com- 
poring  them  with  the  facta  In  the  case  at  bar. 
we  think  the  law  laid  down  In  the  case  of 
Gates  V.  Hooper  is  applicable  to  this  case,  and 
that  the  contract  Is  not  In  violation  of  the  trust 
law  of  Texas,  and  the  trial  court  erred  in  so 
holding. 

The  trial  court  overruled  the  ^th  speclnt 
exception  of  the  defendant,  to  the  effect  that 
the  contract  is  In  violation  of  the  statute  of 
frauds,  in  that  It  Is  oral,  and  not  to  be  per- 
formed within  one  year  from  its  date.  Aj^l- 
lee  has  filed  a  cross  assignment  of  error.  In 
which  he  insists  that  the  court  erred  in  ovei^ 
ruling  this  exception.  If  the  agreement  la  of 
such  a  character  that  either  party  thereto  may 
perform  his  part  within  one  year,  then  the 
contract  ts  not  within  the  statute  of  frauds. 
Railway  Co.  v.  Wood  (Tex.  Sup.)  90  S.  W.  859. 
In  the  contingency  of  the  death  of  C.  J.  Hay* 
den  within  a  year,  the  contract  would  be  per- 
formed, and  hence  the  contract  is  not  within  the 
statute.  Counsel  for  appellee  seA  to  distin- 
guish this  case  from  the  case  of  Railway  Co. 
V.  Wood,  supra.  In  that  In  this  case  the  con- 
tract was  that  plaUitlffs  should  liave  the  goml 
will  for  a  "period  of  not  less  than  two  years." 
It  is  insisted  that  this  language  affirmatively 
shows  that  the  omtract  la  not  to  be  performed 
within  one  year.  This  same  position  was  tak- 
en In  the  Wood  Case,  snpra^^d  In  tlut  case 
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the  snpreme  oonrt  soya:  "The  reasoEdns  Is  un- 
tenable and  not  justified  by  the  statute."  SO 
H.  W.  S60.  We  do  not  tlUnk  the  coort  erred 
Id  lefnalBK  to  sostain  this  exception.  For  the 
reasons  ftbore  stattd  the  Jodgtoent  of  the  ootirt 
below  la  rerersed,  and  the  cftou  remanded. 


FIRST  NAT.  BANK  OF  HICO  et  aL  T. 
HAMILTON  NAT.  BANK. 

<Conrt  of  aril  Appeals  of  Texas.    Dee.  22, 
1807.) 

ESTOrm  BT  RecPRESCXTATIOSS— LiBK. 

maiDtiff  adraneed  $10,000  to  B.  to  bur  cot- 
ton, under  an  asreement  that  plaintiff  should 
hare  a  lien  on  t£c  cotton  pnrcbased,  to  secure 
it  for  the  advances.  B.  parchased  cotton,  and 
afterwards  received  from  defendant  a  ioan  of 
15,000  on  a  portion  of  the  cotton  so  purchased, 
traosferring  to  defendant  said  portion  as  securi- 
ty, and  paid  the  same  to  plaintiff  on  account  of 
bis  debt.  Before  accepting  the  S6.000  from  B., 
^sintiff  inquired  of  him  and  defendant  whether 
B.  had  traiisferred  to  defendant  any  of  the  cot- 
ton to  secnre  the  $5,000  advanced  to  B.,  and 
mts  informed  by  both  B.  and  defendant  that  no 
•nch  transfer  bad  been  made.  Held,  that  de- 
fendant was  estopped  to  claim  a  lien  on  the  cot- 
ton as  against  plaintiff. 

Error  from  district  conrt,  Hamilton  coun- 
ty;  J.  8.  Straughan,  Judge. 

.Vctlon  by  the  Hamiltou  National  Bank 
against  Thomas  Bell.  Property  was  seques- 
tered, to  which  the  First  National  Bank  of 
IIlco  Interposed  a  claim.  From  a  judgment 
for  plaintiff,  claimant  and  its  sureties  bring 
error.  Affirmed. 

C.  W.  Cotton,  J.  C.  Roberts,  and  Llndsey 
Sc  Gooclson,  for  plaintiffs  In  error.  J.  A 
Eidson,  for  defendant  In  error. 

FISHER,  C.  J.  On  the  16th  of  February, 
1803,  the  defendant  in  error,  the  Hamilton 
National  Bank,  bronght  suit  against  Thomas 
Bell  to  recover  the  snm  of  |5,9G6.37,  and  to 
foreclose  a  lien  on  2S8  boles  of  cotton.  Writ 
of  sequestration  was  sued  out,  and  levied  on 
110  bales  of  the  cotton.  Thereupon  tbe 
plaintiff  In  error  the  First  National  Bank  of 
Hico  flled  Its  claimant's  affidavit  and  bond, 
claiming  the  cotton  In  controversy.  The 
conrt  below  rendned  judgment  In  favor  of 
the  defendant  In  error  for  9276.98;  with  In- 
terest at  6  per  cent,  per  anumn  from  tbe 
date  of  the  claimant's  bond,  with  a  fore- 
ekisiire  of  the  lien  on  the  110  bales  of  cot- 
ton In  controversy,  and  against  idalntlft  In 
error  and  the  sureties  on  its  claimanfs  bond, 
with  the  10  per  cent  damages  allowed  by 
statntcu  Tbe  real  controversy  In  the  case 
Is  as  to  the  ownership  of  the  110  bales  of 
cotton,  and  as  to  whether  the  plalntUf  In  er> 
ror  or  the  defendant  In  error  has  the  supe- 
rior rliibt  thereto.  On  the  Issues  made  up 
In  tbe  court  below  tbe  defendant  In  error 
claimed  that  It  bod  a  superior  right  and  lien 
apon  the  cotton  virtue  of  a  mntract  be- 
Iween  It  and  Thomas  Ben,  wherein  It  was 
agreed  tliat  the  Hamllten  National  Bank 


would  fnrulah  to  Bell,  who  was  a  cotton 
buyer,  money  to  porchaee  cotton,  and  that 
defendant  In  error  should  have  a  Hen  upon 
the  cotton  so  purchased  to  secure  It  for  the 
advances  made;  that  Bell,  in  shljiplng  and 
selling  cotton,  should  take  the  bill  of  lading 
In  the  name  of  the  defendant  In  error,  and 
that  the  returns  should  be  made  to  It,  cov- 
ering the  amount  advanced,  together  wttb 
the  interest  agreed  upon.  And  It  is  alleged 
that  the  cotton  in  question  was  purchased 
by  Bell  under  that  contract,  with  the  fnnds 
furnished  liy  defendant  In  error.  The  plain- 
tiff In  error.  In  effect,  alleged  that  tbe  cot- 
ton in  question  was  purchased  by  Bell  imder 
his  contract  made  with  the  defendant  In  er- 
ror; and,  by  reason  of  tbe  course  of  dealing 
between  Bell  and  tbe  defendant  in  error. 
Bell  was  authorized  to  s^l,  transfer,  and 
hypothecate  the  cotton  so  purchased,  In  or- 
der to  raise  funds  to  repay  defendant  In  er- 
ror the  moneys  advanced;  and  that  the 
plaintiff  In  error,  by  an  arrangement  be- 
tween it  and  Bell,  did  loan  and  advance  to 
Bell  on  sntd  cotton  $5,000,  In  consMeratl<U) 
of  which  Bell  transferred  to  It  the  cotton  In 
rontroversy;  that  the  $5,000  was  advanced 
for  the  purpose  of  paying  the  defendant  in 
error  the  amount  due  It  by  Bell;  and  that 
such  amount  was  paid  to  defendant  in  error, 
and  was  acc^ted  by  It,  and  that  by  reason 
thereof  It  has  lost  whatever  right  It  ever  bad 
in  the  cotton  in  question.  Defendant  In  er- 
ror to  this  replied  that  Bell,  at  tbe  time 
that  the  $5,000  vos  paid,  was  Indebted  to  it 
about  $10,87%  and  that  the  defendant  In  er- 
ror had,  by  reason  of  the  contract  between 
It  and  Bell,  a  lien  upon  238  bales  of  cotton, 
a  part  of  which  was  the  110  bales  In  contro- 
versy; that  before  It  accepted  payment  of 
the  $5,000  advanced  to  Bell  by  the  plaintiff 
in  error,  it  inquired  of  Bell  and  the  cashier 
of  the  plaintiff  In  error  bank  whether  Bell 
had  transferred  to  It  any  of  the  238  bales  of 
cotton  to  secnn  the  $5,000  advanced  to  Belt 
by  the  i^Intlff  In  error,  and  that  said  BtXt 
and  the  plaintiff  In  error  then  and  there  In- 
formed the  defendant  In  error  that  no  such 
transfer  had  been  made;  and  further  alleges 
that  It  was  not  the  purpose  of  the  defend- 
ant tn  error  to  release  any  of  its  right  or  Hen 
upon  any  of  the  288  bales  of  cotton,  and  that 
It  accepted  the  $6,000  payment  upon  the- 
strongtb  of  said  representations  and  state- 
ments rosue  to  It  by  Bdl  and  the  cashier  of 
plaintiff  In  error,  and  It  believed  such  state- 
mmts  at  tbe  time  to  be  true,  and.  If  It  hod 
known  otherwise.  It  would  not  have  accept- 
ed the  $5,000;  and  from  these  facts  In  effect 
pleads  that  the  plalatlfl  In  error  Is  estopped 
from  setting  np  any  right,  claim,  or  lien  to 
tbe  cotton  In  question.  It  was  further  claim- 
ed by  tbe  plaintiff  In  error  that  when  It  ac- 
quired the  cotton  In  question  from  the 
110  bales  wen  segregated  from  tbe  288 
bales,  and  that  they  wera  designated  by 
marlEis,  and  set  apart  for  ihe  plaintiff  in  er- 
roc   On  this  Issue  ttaere  is  teatlniony  eom- 
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tog  from  the  defendant  In  error  wblcb  tendi 
to  Rbow  ttint  such  was  not  tbe  case;  tbat  all 
of  tbe  288  bales  were  together,  and  tbat 
there  were  no  marks  of  tdentlQcatlon  on 
these  110  bales,  distinguishing  them  from 
the  balance  of  tbe  cotton,  and  that  they 
were  not  separated  or  set  apart  We  wlU 
Dot  undertake  to  set  out  all  of  tbe  facts 
upon  which  we  base  our  conclusions,  but 
there  is  abundant  evidence  In  the  record  es- 
tabllahlng  all  tbe  material  arerments  con- 
tained In  tbe  pleadings  of  the  defendant  In 
error.  It  was  shown  tbat  it  did  have  a  Hen 
upon  tbe  cotton  in  tjuestlon,  which  was  nev- 
er released,  and  that  It  accepted  tbe  |6,000 
upon  tbe  strength  of  the  representations 
made  to  It  by  the  plalntUT  In  error  that  Bell 
had  not  transferred  to  it  tbe  cotton  in  ques- 
tion, and  that  It  believed  these  representa- 
tions to  be  true  at  the  time,  and  tbat  it 
would  not  have  accepted  the  $6,000  if  It  bad 
known  that  they  were  not  true,  and  that  It 
was  never  the  purpose  of  defendant  In  error 
to  release  any  right  or  claim  that  It  had  In 
any  of  the  238  bales  of  cotton. 

Tbe  plaintiff  in  error  filed  certain  special 
exceptions,  calling  In  question  the  safBclen- 
cy  of  tbe  averments  of  tbe  pl&t  of  estoppel 
urged  by  the  defendant  In  error.  The  court 
overmled  these  demurrers,  to  the  action  of 
which  the  assignments  mainly  relate.  The 
estoppel  was  well  pleaded.  It  appears  from 
the  averments  that  the  defendant  in  error 
had  a  superior  Hen  upon  tbe  entire  238  bales 
of  cotton  to  cover  the  Indebtedness  due  It  by 
Bell;  that  when  tbe  plaintiff  in  error  paid  to 
the  defendant  In  error  the  $5,000  It  bad 
agreed  to  advance  to  Bell  on  the  110  bales 
of  cotton,  the  defendant  In  error,  before  It 
would  accept  and  receive  tbe  same.  Inquired 
of  Bell  and  the  plaintiff  in  error  whether 
this  amount  was  secured  by  any  transfer 
or  lien  from  Bell  to  the  plaintiff  In  error 
on  any  of  the  238  bales  of  cottrai.  Tbe  plain- 
tiff In  error  thcceupon  stated  and  repre- 
sented that  It  bad  acquired  no  such  right  or 
transfer,  and  It  appeared  tbat  by  reason  of 
these  representations,  which  the  defendant 
in  error  then  believed  to  be  true.  It  accepted 
from  the  plaintiff  In  error  tbe  $5,000.  These 
representations  were  of  such  a  character  as 
were  calculated  to  lead  a  man  of  ordinary 
prudence  to  act  upon  tbem.  And  it  Is  ap- 
parent from  the  facts  alleged  and  the  facts 
In  evidence  that  when  the  defendant  In  error 
(lid  act  upon  them  It  was  misled  and  de- 
ceived, to  Its  injury,  about  a  matter  that 
[uaterlally  affected  Its  superior  right  In  the 
entire  238  bales  of  cotton.  Estoppel  does 
not  rest  solely  upon  the  Intention  to  mislead 
(ind  deceive  by  the  party  making  tbe  repre- 
sentations, for,  if  they  are  innocently  made 
about  facts  with  which  he  should  be  ac- 
liualuted,  and  they  are  calculated  to  mislead 
and  deceive  a  man  of  ordinary  prudence, 
he  will  be  held  to  tbe  effect  of  the  represen- 
tations, although  he.dld  not  Intend  that  such 
effect  sbotUd  be  given  tbem.   What  la  hoe 


w 

said  also  disposes  of  the  plaintiff  in  error's 
seventh  and  eighth  assignments  of  error. 

In  reply  to  the  first  assignment  of  error. 
It  may  be  said  that,  while  it  is  true  the  de- 
fendant in  error  spoke  of  its  right  In  the 
property  as  a  idedgee,  yet,  notwithstanding 
it  may  call  It  by  this  name,  the  facta  plead- 
ed and  the  facts  In  evidence  show  that  In 
legal  ^ect  it  bad  a  snperlor  lien  on  the  proih 
erty  in  question.  We  find  no  error  In  the 
record,  and  the  Judgment  Is  affirmed.  Af- 
firmed. 


OALVBSTON,  H.  &  S.  A.  BY.  CO.  t.  ARM- 

STRONa  et  aLi 
(Oowt  of  Olva  Appeals  of  Texas.  Dee  1. 1887.) 

Caskibrb  — Intbkstati  SnmiBXT— Rkstsictiov 

OH  Liability  for  Injcrt. 
Defendant  gave  a  thorough  bill  of  lading 
for  the  shipment  of  cattle  from  a  point  within 
to  a  point  withoot  the  state,  beyond  the  terminiu 
of  Its  line,  which  was  within  the  aUte.  The 
contract  restricted  defendant's  liability  to  in- 
juries on  Its  own  road,  and  provided  that  the 
shippers  should  give  notice  In  writing  of  any 
claim  for  loss  injuiy  before  the  removal  of  the 
cattle,  and  that  no  action  should  be  maintained 
□□less  brought  within  40  dayB  after  the  injary 
occurred.  Bdd,  that  snch  stipnlations  did  not 
violate  the  .statnte  relatlog  to  refltrieticHU  on 
the  liabilities  of  carriers,  as  defendant's  contract 
was  for  an  Interstate  as  distlngaisbed  from  a 
domestic,  shipment. 

Appeal  from  district  court,  Bexar  county: 
J.  li.  Camp,  Judge. 

Action  by  A.  Armstrong  and  others  against 
tbe  Galveston,  Harrlsburg  &  San  Antonio 
Railway  Company.  From  a  Judgment  in 
favor  of  platntlffa,  defendant  appeals.  Re- 
versed. 

Upson.  Bergstrom  &  Newton,  for  appel- 
lant.   R.  B,  Minor,  for  appellees. 

JAMES,  C.  J.  Action  for  damages  to  cat- 
tle shipped  by  appellees  from  Spofford,  Tex., 
under  a  through  bill  of  lading  or  contract  of 
carriage  from  that  point  to  Mnscogee.  Ind. 
T.  The  contract  of  shipment  contained  a 
provision  that,  In  case  the  live  stock  be 
transferred  over  the  road  or  roads  of  oth- 
er companies,  appellant  should  be  released 
from  liability,  for  anything  beyond  its  own 
line,  except  to  protect  the  through  rate  of 
freight  ap'eed  on,  althongh  It  may  appear 
from  the  contract  or  from  notattona  on  tbe 
same  that  said  stock  Is  consigned  to  a  pobit 
beyond  its  lines.  It  also  contained  stipula- 
tions, In  consideration  of  reduced  rates,  tbat 
the  shippers,  as  a  condition  precedent  to 
their  right  to  recover  any  damages  for  loss 
or  injury  to  the  stock,  dionld  give  notice 
In  writing  of  tihelr  dalm  therefor  before  the 
stock  be  removed  from  the  place  of  deliv- 
ery of  the  same,  and  before  the  stock  became 
mingled  with  other  stock,  to  O.  SL  Flato. 
station  agent  of  appellant  at  Ia  Qnnge, 
Tex.;  also,  that  no  action  against  appellant 

»  Writ  of  error  granted  tCTsnprerae  conrt. 
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on  an7  claim  by  virtue  of  the  contract 
should  be  sustainable  unlew  such  action  be 
(-cmmenced  within  40  days  next  after  tbe 
tlamage  shall  have  occurred.  Upon  the 
margin  of  the  contract  was  written  "Moe- 
cogee,  I.  Tla  La  Grange  &  H.  K.  &  T." 
It  was  shown  that  defendant's  line  terminat- 
ed at  La  Grange,  where  tbe  cattle  were  de- 
livered to  the  Missouri,  Kansas  &  Texas 
Itallway  Company.  There  was  evidence  of 
injury  to  the  cattle  on  defendant's  line.  The 
notice  of  damage  stipulated.  It  appears,  was 
not  given,  nor  was  the  action  brougbt  with- 
in 40  days. 

Defendant  pleaded  that  It  delivered  tbe 
cattle  at  La  Grange  in  like  condition  as  re- 
ceived, and  that.  If  any  damage  occurred, 
It  was  after  the  cattle  left  Its  hands;  tbe 
failure  to  give  notice  of  damages  as  re- 
quired; and  the  failure  to  sue  within  the 
period  prescribed.  Tbe  court  sustained  de- 
murrers to  the  answer  In  so  far  as  the  an- 
swer set  up  tbe  defenses  of  tbe  failure  to 
give  the  said  notice,  or  to  sue  wltbln  the 
40  days,  upon  the  ground  that  It  appeared 
from  the  answer  and  contract  annexed  that 
•  said  stipulations  were  In  violation  of  the 
statute  of  this  state  relative  to  restrictions 
on  carrier's  liability.  The  first  assignment 
of  error  complains  of  this  ruling.  Tbe  court 
construed  the  shipment  to  be  a  domestic 
one,  as  distinguished  from  an  Interstate 
shipment,  on  tbe  ground,  evidently,  that  the 
limitation  of  defendant's  liability  to  its  own 
line.  Its  agreement  to  deliver  to  a  connect- 
ing carrier  at  its  terminus  La  Orange,  and 
thereafter  to  t>e  responsible  only  for  the 
protection  of  the  through  rate  of  freight, 
was.  In  substance,  a  contract  on  Its  part  to 
cany  the  stock  from  SpoCFord  to  Ta  Grange. 
This  view  was  erroneous.  Railway  Co.  v. 
Sherwood,  SI  Tex.  135,  19  S.  W.  455;  Hous- 
ton Direct  Nav.  Co.  v.  Insurance  Co.  of 
North  America,  89  Tex.  1,  82  S.  W.  889.  The 
case  last  mentioned  leaves  nothing  for  us  to 
say  on  tbe  subject  The  Judgment  is  le- 
versed,  and  tbe  cause  remanded. 


CITY  OF  SAN  ANTONIO  v.  KREiUSEL.i 

(Conrt  of  OivU  Appeals  of  T^exas.  De&  8, 1897.) 

AcTioit  TOH  Pbrsonal  Ixjuribb  — Ixstructions 
— Damaoeb— Nsw  Thial— Nrwlt-Di^ 

COVERRD  EviDB^rOR. 

1.  Id  an  action  for  Injaries  received  by  falling 
into  a  trench,  as  instruction  to  find  for  plaintiff, 
"if  you  believe  from  the  evidence  said  trench  was 
left  opeo  or  nn^arded  or  tinlighted,"  cannot  be 
taken  to  be  an  instructioa  to  find  against  defend- 
ant by  reason  simply  of  the  trench  being  left 

D,  where  the  remainder  of  the  instruction 
rged  that  it  must  have  heea  left  open  in  a 
roanrpr  inconsistent  with  ordinary  cnre. 

2.  Where  the  petition  alleges  mental  suffering, 
direct  evidence  on  that  point  Is  unnecessary* 
where  the  Injury  aivears  to  be  serious,  and  ns 
effect  permanent. 

3.  A  new  trial  will  not  be  granted  on  the 
gnnmd  of  ncwly-discorered  evidence,  where  the 


1  Writ  of  error  denied  by  supreme  eonrt. 


existence  of  such  evidence  was  known  to  the 
party  claiming  it,  before  the  argument  was  dos- 
ed, and  no  efrort  was  made  to  introduce  it 

Error  from  district  court,  B«iar  county; 
Robert  B.  Green,  Judge. 

Action  by  Julius  Kreusel  against  tbe  city 
of  San  Antonio.  Judgment  for  plalntlCf,  and 
defendant  brings  enor.  Afllruwd. 

R.  B.  Minor,  for  plaintiff  in  error.  B.  L. 
Aycock  and  T.  T.  Vander  Hoeven,  for  de- 
fendant in  error. 

JAMES,  O.  J.  Tbe  action  was  for  damages 
for  personal  injury  alleged  to  have  Iwen  re- 
ceived by  plalntltTs  wife  as  the  result  of  her 
falling  at  night  Into  a  trench  alleged  to  have 
been  opened  by  the  city  in  one  of  Its  streets. 
There  was  evidence  to  support  a  finding  tbat 
the  city  had  been  negligent  in  respect  to  the 
condition  it  was  left  in,  and  that  such  negli- 
gence was  tbe  proximate  cause  of  her  injury, 
and  that  she  was  not  guilty  of  contributory 
negligence. 

Tbe  first  and  second  assignments  go  to  the 
third  paragraph  of  the  charge,  wtilcb  reads 
as  follows:  "You  are  Instructed  that.  If  you 
believe  from  tbe  evidence  that  the  defend- 
ant, its  agents,  servants,  or  employes,  dog  a 
trench  or  excavation  on  Garden  street  and 
you  believe  that  said  trench  or  excavation 
was  a  dangerous  obstruction,  and  you  be- 
lieve from  tbe  evidence  that  said  trench 
was  left  open  or  tmguarded  or  unligbted, 
and  you  believe  tbat  the  leaving  of  said 
trench  or  excavation  in  the  condition  yon 
find  from  the  evidence  tbe  same  to  have  been 
at  the  time  of  the  alleged  injury  was  such 
as  an  ordinarily  prudent  and  reasonable  per- 
son wonld,  under  like  and  surrounding  cir- 
cumstances, not  have  left  said  trench  or  ex- 
cavation; and  you  further  believe  from  the 
evidence  that  the  wife  of  plaintiff  fell  In 
said  trench,  and  was  injured,  and  that  If  the 
failure.  If  any,  of  the  defendant  its  agents, 
servants,  or  employes,  to  exercise  the  same 
care  and  prudence  that  an  ordlimrlly  caudotai 
and  prudent  person  would  have  done  under 
like  circumstances  was  the  proximate  cause 
of  the  injuries,  If  any,  to  the  wife  of  plain- 
tiff; and  you  further  believe  that  at  tbe  time 
of  tbe  alleged  injuries  the  wife  of  plaintiff 
was  exercising  tbe  care  that  an  ordinarily 
reasonable,  careful  person  wonld  have  exer- 
cised under  similar  circumstances  and  mir- 
roundlngs,  and  you  believe  that  plaintiff  was 
not  guilty  of  contributory  negligence  as  here* 
Inafter  charged,— then  you  will  find  for  the 
plaintiff."  The  grotmds  of  objection  to  this  part 
of  the  charge  are:  First  that  It  Instructed  the 
Jury  that  defendant  was  liable  If  the  trencb 
was  left  either  open  or  unguarded  or  unligbt- 
ed, whereas  defendant  could  not  be  lia- 
ble unless  it  was  both  open  and  unguarded 
or  nnlighted;  and,  second,  because  It  was 
calculated  to  mislead  and  confuse  the  jury 
as  to  the  conditions  and  <drcumstancea 
-whereon  defendant's  llabiUty  dep^nda  Bptb 
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tbe  asBlgnments  ertdently  nfor  to  ttie  same 
matter.  We  believe  the  charge,  lightly  con- 
sidered, does  not  Instruct  the  Jury  that  they 
mJglit  find  agalnit  the  defendant  by  reason 
simply  of  the  trench  being  left  open.  The 
charge,  read  In  the  light  of  appellant's  crttl- 
elam.  would  be  that,  If  the  Jury  believed  that 
It  was  left  open,  and  that  the  condition  It 
was  left  In  was  sncb  as  an  ordinarily  pru- 
dent person  would  not  have  left  It  In,  then 
defendant  would  be  deemed  guilty  of  negli- 
gence In  respect  thereto.  The  entire  expres- 
sion of  the  court  should  be  considered,  and 
not  a  fragment  tb«reot.  Certainly,  the  jary 
were  not  charged  that  defendant  was  llaUe 
from  the  mere  fact  that  the  excavation  was 
left  open,  bnt  they  were  charged  that.  If  It 
was  open,  and  left  In  such  a  manner  as  was 
not  consistent  with  ordinary  care,  It  would 
be  liable.  This  was  correct  as  a  proposition 
of  law.  It  might  as  well  be  claimed  that 
tbey  were  Instmcted  that,  If  they  found  It 
nnllghted  or  nngnarded,  defendant  was  llap 
ble.  The  court  did  not  even  do  this,  but  re- 
quires the  act  to  be  one  of  negllgetfee-  In  or- 
der to  malEe  defendant  liable. 

The  third  assignment  complains  of  that 
portion  of  the  charge  permitting  the  Jury  to 
consider  the  wife's  mental  Buffering,  be- 
cause, as  la  stated  by  plaintiff  In  error,  there 
was  no  evidence  that  experienced  fuiy 
mental  sofferlng.  The  petition  alleged  men- 
tal suffering.  The  dedslona  in  this  state  are 
that  direct  evidence  of  sncta  matters  need 
not  be  given  -wbeu  the  injury  appears  to  be 
serious,  and  Its  effect  permanent  Railway 
Co.  T.  Guny.  64  Tex.  85:  Brown  v.  SnlUvau, 
71  Tex.  470, 10  S.  W.  288. 

The  fourth  and  fifth  assignments  are  not 
well  taken.  It  Is  not  shown  the  -brief  of 
plaintiff  In  error  that  the  husband  knew  of 
an  excavation  at  that  place.  Hie  Jury  w»e 
asked  to  be  charged  that,  IC  he  knew  tiiat 
cnrbstmes  were  lying  In  the  street,  prepara- 
tory to  the  conatmctlon  of  a  sidewalk,  and 
that  his  wife  was  In  the  habit  of  going  to 
town  by  way  of  this  place,  and  he  did  not 
warn  his  wife  of  tbe  condition  of  the  street, 
be  could  not  recover.  There  was  no  evi- 
dence, wo  think,  to  justify  a  charge  of  this 
kind. 

There  Is  no  merit  In  the  alxth,  eighth,  and 
ninth  assignments.  The  seventh  complains 
of  the  denial  of  a  new  trial  for  alleged  new- 
ly-discovered evidence.  The  statement  of 
the  proposed  witness  did  not  purport  to  be 
sworn  to  by  him  before  a  person  anthorlsed 
to  administer  oaths.  Bnt  a  snfllclent  reason 
for  refusing  the  new  trial  for  his  testimony 
Is  the  fact  that  defendant  had  knowledge  of 
it  before  the  conclusion  of  the  arguments; 
and  from  the  affidavit  of  the  mayor  of  the 
city,  to  whom  the  witness  communicated 
his  testimony,  it  seems  this  official  was  ap- 
prised of  the  testimony  before  the  testimony 
dosed.  This  last-mentioned  fact  unquestion- 
ably required  the  overruling  of  the  motion 
Tor  a  new  trial,  so  far  as  this  gromid  was 


concerned.  If,  however.  It  were  found  that 
defendant  did  not  receive  the  information 
until  after  the  arguments  had  commenced, 
still,  to  warrant  the  con^deratlon  of  such 
testimony  as  newly-dlscovered  evldoice  up- 
on a  motion  for  a  new  trial,  proper  ^ort 
should  have  been  made  to  have  it  placed  be- 
ton  the  jury  by  invoking  the  tMiWO*  of  the 
court  to  admit  It  at  that  time,  or  by  asking 
to  be  allowed  to  withdraw  the  announce- 
ment of  i-eady.  Plaintiff  In  error  conld  not 
under  the  elrcnmstances.  take  Uie  chance  of 
a  verdict  wlQi  the  evidence  as  it  stood,  and. 
upon  an  adverse  verdict  set  np  Its  non-In- 
trodnctlott  as  a  reason  why  It  should  be 
awarded  a  new  trial.  Afltrmed. 


LIMBURGER  V.  HS-EKER.! 
(Coart  of  GItU  Appeals  of  Texas.  Dec  8, 1897.> 

AKIHAI.8  —  InSPEOTIOX  —  FbES  —  COXSTITUTIOXAL 

Law. 

1.  Rev.  St.  1895,  art  5013,  provides  that  the 
eonnty  inspector  of  hides  and  animals  shall  in- 
spect all  animals  known  or  reported  to  him  ss 
sold  for  slaughter.  Article  6022  provides  that 
persons  removing  cattle  from  one  county  to  an-  • 
other  shall  be  protected  from  payment  of  inq)ec- 
tion  fees  in  the  latter  county  by  the  inspection 
certificate  from  the  former.  Held,  that  one  who 
bought  for  slaughter  cattle  that  bad  been  btouKbt 
from  another  county  was  not  exempt  from  the 
tax  under  the  former  pravisioo,  although  the 
cattle  were  accompanied  by  the  certificate  of 
inn>ectIon  provided  by  the  tatter. 

2.  The  acts  relating  to  the  inspection  of  hides 
and  animals  ore  not  unconstitutionaL 

Appeal  from  district  court,  Bexar  county; 
J.  L.  Camp.  Judge. 

Action  by  Sam  Barker  against  H.  Lbnbur- 
ger,  Jr.,  for  Inspection  fees.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

Win.  0.  Berry,  for  ai4)ellant    John  A. 
Qreen,  Jr.,  for  appellee. 

JAMES,  O.  J.  The  evidence  shows  the  fol- 
lowing case:  Appellant  was  a  butcher  In  the 
city  of  San  Antonio,  and  purchased  in  San 
Antonio  317  head  of  cattle  for  his  business. 
These  cattle  were  bought  In  50  different 
transactions,  from  1  to  25  h^  at  a  time. 
One  hundred  and  sixty  of  them  were  raised 
In  Bexar  county,  and  liad  never  been  In- 
spected, and  157  of  them  bad  been  brought  to 
Ban  Antonio  from  other  counties  by  their 
owners  for  sale;  and  such  owners  had  had 
tbe  cattle  inspected  In  the  respective  counties 
from  which  they  were  brought  and  proper 
bills  of  sale  and  Inspection  certificates  accom- 
panied tbem.  It  appears  that  After  appellant 
bought  the  cattle,  they  were  Inspected  by  ap- 
pellee, tbe  then  Inspector  of  hldea  and  animals 
for  Bexar  county,  and  the  fees  for  so  doing 
charged  to  appellant  Appellant  wmt  re- 
quested such  Inspection.  The  suit  was  brought 
to  recover  of  appellant  such  fees. 

We  are  of  ophilon  that  defendant  was  UaMe. 
Article  4fi2t.  Rev.  St  187&  (article  5013,  Rev. 

1  Application  for  writ  of  error  dismissed  for 
want  of  jurisdietioiB. 
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St.  188(9.  makes  It  tlie  dntj  of  the  Inspector 
to  examine  and  Inject  aU  animals  known  or 
reported  to  him  as  sold  In  his  district  for 
slangliter.  Defendant  bad  parchased  the  an- 
imals for  slanshter,  and  it  became  the  duty  of 
the  said  officer .  to  Iniqiect  the  same,  npon 
that  fact  eomlns  to  his  knowledge.  Nothing 
In  the  other  provMons  in  the  statutes  on  the 
subject  can  be  said  to  rellere  the  inspector  of 
such  duly,  unless  it  be  article  4680,  Rev.  Bt 
187&  (article  H>22,  Hot.  St.  ISSS),  which  re- 
fers to  animals  brought  from  other  counties. 
This  article  expressly  states  that  the  person 
Bo  removing  cattle  from  a  county  Is  protected 
from  payment  of  Inspection  fees  in  any  other 
district  by  the  certificate  Issued  to  him  in 
the  county  from  whidi  tbey  are  brought. 
Such  certificates  accompanied  the  1A7  bead 
brought  Into  Bexar  from  other  counties,  and 
protected  their  owners  from  further  fees,  so 
far  as  their  sale  In  Bexar  county  was  con- 
cerned. But  article  4621,  Tier.  St.  1879,  above 
referred  to,  provides  for  Inspection  whenever 
cattle  are  sold  for  slaughter,  and,  from  its 
language,  contemplates  that  the  inspection 
shall  be  made  after  the  cattle  are  sold.  It 
therefore  seems  clear  that  the  fee  to  wblch 
tbe  officer  ts  entitled  under  the  law  for  such 
Innpectlon  falls  upon  the  purchaser  for  slaugh- 
ter, who  Is  then  the  owner.  In  whose  hands 
tbe  cattle  subject  to  Inspection  then  are. 
There  Is  no  merit  In  the  assignment  wblch 
questions  the  constitutionality  of  these  acts. 
AfBrroed. 


In  re  SOULABD'S  ESTATE. 

(Supreme  Oourt  of  Missouri,  Division  No.  1. 
Not.  S,  1887.) 

BXBCUTORS  AND  AOH IXISTRATORH— WaTTER  OF  Ob- 
JSOTI03l8^irT8--BBrrLEMB.1T  IN  TrUBT— Rk8- 
■HTATIOM   BT  POXOR— PitlN'ClPAI.  AND  AOSST— 

RATiricATios—DELiVBRT— Wills— ExpBNSF.a  or 
CkixTBiiT— Attoknict'b  Fees— Tempohaht  Ai> 

HINIBTBATION  — ComilSaiONft— RlUHTS  OF  DbVI- 

1.  Where  an  admialatrator,  in  a  proceeding  to 
which  he  was  a  patty,  read  in  evidence  a  portion 
of  the  deposition  of  the  opposite  party,  before  it 
bad  been  offered  on  behalf  of  such  party,  he 
thereby  waived  the  incompetency  of  each  party 
to  testify  as  a  witness  respectiDg  certain  trans- 
actions with  the  decedent,  which  were  in  contro- 
V«rpy. 

2.  To  constitute  a  valid  gift  inter  tItos,  there 
■inst  be  both  an  intention  to  gire,  and  also  a  com- 
plete and  unconditional  detivery  to  tbe  donee, 
or  some  one  for  him,  of  the  property  given. 

8.  Under  a  settlement  In  writing,  as  follows: 
"I  siTC  to  [osmlng  tbe  donees]  the  following  de- 
■cribed  notes  and  bonds,  or  any  relnTestm«it  of 
the  same  that  may  hereafter  be  made,  *  •  • 
reserving,  fcowever,  for  my  own  use,  during  my 
life,  the  income  and  Interest  from  said  bonds  and 
notes,  and  lestramlnc  tbcm  from  making  any  dis- 
poaltion  of  the  princlpat  of  said  bonds  and  notes 
during  my  life,  and  also  reserving  the  right  to 
reinvest  ony  mon^  from  the  payment  of  these 
notes  and  bonds  as  to  me  may  seem  fit," — the 
notes  and  bonds  referred  to  were  delivered  to  one 
of  the  donees,  for  the  benefit  of  a!l,  with  the  ex- 
planation that  he  "would  not  have  any  of  tbe  in- 
come, or  anything  of  that  sort,  during  (the  do* 
Dor's]  life."    It  appeared  that  the  Interest  oa 


snoh  bonds  and  notes  was  collected  by  tbe  do- 
nor or  bis  agent  until  bis  death,  and  that  sev- 
eral of  Bocb  notes  matured  during  bia  lifetime, 
tbe  proceeds  of  which  were  reinvested  under  di- 
rection of  himself  or  agent  Hdd,  that  such  dis- 
position of  such  notes  and  bonds  and  their  pro- 
ceeds could  not  be  enforced  as  a  gift,  as  tbe 
right  of  control  reserved  by  the  donor  was  In- 
consistent with  absolate  ownership  by  the  donees. 

4.  Where  It  appeared  that  snch  donor  Intended, 
by  means  of  such  settlement,  to  make  a  complete 
disposition  of  tbe  property,  whereby  the  iocome 
sboald  be  paid  to  himself  during  life,  tbe  pro- 
ceeds of  the  notes  as  paid  reinvested  under  his 
direction,  and  the  beneficiaries  should  have  no- 
power  to  dispose  of  the  princinal  during  bis  life, 
but  at  his  death  they  should  nave  the  principal, 
fund  absolutely,  the  legal  title  vestea  in  the 
donees,  subject  to  the  trusts  declared. 

6.  Wliere  such  settlement  was  originally  made- 
by  an  agent,  under  color  of  a  power  of  attorney, 
though  not  strictly  within  the  authority  expresaly 
conferred,  the  entire  transaction  l>ecnme  the  ppr- 
Bonal  act  of  the  donor  on  bis  ratification  thereof. 

0.  Tbe  delivery  of  tbe  property  comprising: 
such  trust,  on  tbe  execution  of  such  settlement, 
to  one  of  the  beneficiaries,  to  hold  for  himse!f 
and  the  others,  was  a  sotBcient  delivery  to  each, 
a^  the  donor  thereby  devested  himself  of  the  le- 
gal title,  and  vested  it  in  the  donees. 

7.  The  fact  that  the  donor  retained  a  beneficial 
interest  in  such  property  did  not  Invalidate  snch- 
tmst,  ss  he  eould  as  well  make  the  Income  pay- 
able to  himself  for  life  as  to  any  other  person. 

8.  Nor  was  tbe  reserved  right  to  direct  the  re- 
Investment  of  the  proceeds  of  snch  notes  incon- 
ristcnt  with  a  vAlld  trust,  as  it  did  not  affect  the- 
title  of  the  donees,  nor  devest  tbcnk  of  their  leipil 
and  beneficial  interest 

9.  Nor  was  it  necessary,  in  order  to  declar>> 
snch  trnst  that  the  words  "trust"  and  "truslt>t>." 
or  equivalent  words,  sbonld  have  been  use*).' 
where  tbe  Intention  to  create  a  trust  clearly  afi- 
peared  from  tbe  language  actually  employed. 

10.  Though  it  Is  the  duty  of  an  executor  name  ! 
In  a  will  to  propound  surfi  will  for  probate,  ji-^ 
the  representative  of  the  testator,  for  the  expense^ 
whereof,  incliding  reasonable  charges  for  "legal 
advice  and  services,"  he  Is  entitled  to  reim- 
bursoment  out  of  the  estate,  under  Rev.  St,  1880. 
I  222,  yet,  where  certain  residnary  legntees. 
after  the  formal  probate  of  such  will,  brought  suit 
to  contest  its  validity,  under  sections  88SS  and 
SSSQ,  as  against  the  devisees,  one  of  whom  was 
such  executor  thereof,  attorney's  fees  and  other 
expenses  incurred  in  defending  .snch  suit  should 
not  be  allowed  as  a  charge  agninst  tbe  estate, 
but  should  be  borne  by  the  parties  intereated  in 
the  result 

11.  Under  Rev.  St.  1889,  i  18,  requiring  the  teni- 
{wrary  administrator,  pending  the  contest  of  a 
will,  to  "take  charge  of  the  property,  and  ad- 
minister the  same  according  to  law,  under  tlie 
direction  of  the  court,"  such  officer  was  author- 
ised to  take  charge  of  the  real  estate  tbe  title  to 
which  was  in  controversy,  and  bad  the  right  to 
collect  the  rents,  and  was  entitled  to  tbe  commis- 
sion allowed  by  law  on  the  sums  collected. 

12.  Where  the  will  was  establi^ed  as  the  result 
of  sucb  contest,  tiie  devisees  were  entitled  to  tbe 
rents  so  collected  on  the  property  devised  to  them* 
less  the  commission  of  the  temporary  administra- 
tor thereon. 

Appeal  from  St.  Louis  circuit  court. 

Exceptions  of  John  M.  Harney,  adminis- 
trator de  bonis  non  of  the  estate  of  Henry 
G.  Soulard,  deceased,  to  the  final  settlement 
of  the  accounts  of  Joseph  Soulard  La  Motte, 
as  executor  under  the  will  of  said  decedent. 
The  exceptions  were  sustained  by  tbe  pro- 
bate court,  but  on  a  trial  In  the  circuit 
court,  on  appeal,  certain  of  them  were  over- 
ruled, and  the  ucceptor  appeals.  Reversed.,. 
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P.  Taylor  Bryan  and  W.  B.  Douglas,  tor 
appellant  Lvbke  &  Mnencb  and  Frost  & 
Foy,  fi>r  respondenL 

MAOFABIiANB,  T.  The  controversies  In 
this  case  arose  In  fbe  probate  court  of  the 
ctty  of  St  Louis,  on  exceptions  to  the  final 
settlement  of  the  accounts  of  Jos^h  Son- 
lard  La  Motte,  as  executor  under  the  will  of 
Heniy  O.  Soolard,  deceased.  La  Motte  died 
prior  to  the  approTal  of  his  settlement  and 
Augusta  F.  La  Motte  was  appointed  his  ex- 
ecutrix, and,  as  such,  a^ed  the  approval  of 
the  settlement  John  U.  Ham^,  who  after 
the  death  of  La  Motte  was  appointed  ad- 
ministrator of  the  nnadmlnlstered  goods  of 
the  said  Bonlard,  deceased,  filed  exceptions 
to  the  settlement  The  propoeitlons  upon 
which  the  exceptions  are  based  are  fairly 
stated  by  appelhint,  as  follows:  "First.  The 
failure  of  La  Motte,  as  executor,  to  Inventory 
and  account  for,  as  property  of  the  Soulard 
estate,  the  followtaig  property,  to  wit;  Fif- 
teen hundred  dollars  In  cash,  and  also  cer- 
tain debenture  bonds  and  promissory  notes, 
the  prbiclpal  of  which  bondB  and  notes  f^- 
gr^ates  flf^-elght  thousand  five  hundred 
dollars  968,500).  together  with  the  interest 
thereon  from  the  date  of  Mr.  Soulard'a 
death.  Second.  Improper  credits  taken  by 
La  Motte  for  sums  paid  ont  In  attorney's 
fees  and  other  costs  of  litigation,  which 
enms  were  not  properly  chargeable  against 
the  Soulard  estate.  Thlrid.  Improper  credits 
taken  by  La  Motte  for  commissions  on  rents 
collected  and  paid  out  by  him  as  executor, 
he  having  no  authority  to  collect  rents. 
Fourth.  Improper  credits  taken  by  La 
Motte,  as  executor.  In  the  distribution  to 
himself  and  his  sister,  Mrs.  Cates,  of  certain 
articles  of  personal  property,  which  under 
the  will  were  bequeathed  to  the  residuary 
Ipgatees."  This  last-named  ground  of  excep- 
tion, having  been  decided  in  favor  of  the  ex- 
ceptor, need  not  be  here  considered.  The  ex- 
ccptlona  were  sustained  by  the  probate 
t'ourt  but  on  a  trial  in  the  circuit  court  to 
which  the  case  had  been  appealed,  the  ex-, 
cepttons  stated  in  the  first  three  propositions 
were  overruled,  and  the  exceptor  appealed. 

It  appears  from  the  record  and  evidence 
tbat  Henry  G.  Soulard  died,  testate.  In  the 
city  of  St.  Louis,  on  the  16th  day  of  Febru- 
ary, 1801,  at  the  age  of  about  90  years.  At 
the  Ume  of  his  death  he  was  possessed  of 
property  valued  at  between  $400,000  and 
l(!500.000,  of  which  more  than  9100,000  was 
In  personalty,  ctmslstlng  of  notes  and  bonds 
secured  fm  real  estate.  Mr.  Soulard  was  for 
many  years  a  married  man,  his  wife  dying 
childlesB  In  November.  18S8.  At  about  five 
years  of  age,  a  niece  of  Mrs.  Soulard  was 
taken  into  the  family  by  Mr.  Soulard.  and 
was  supported,  reared,  and  educated  by  him 
and  his  wife.  This  niece  first  married  F. 
X.  La  Motte,  with  whom  she  lived  in  the 
Soulard  bouoehold  until  the  death  of  her 
husband.  In  18U8.    Of  this  marriage  was 


bom  a  son,  Joseph  Soulard  Ia  Motte,  and 
a  daughter,  irtio  afterwards  married  Mr. 
Gates.  Iliese  two  children  continued  to  live 
In  the  Soulard  family  until  the  death  of  Mr. 
Soulard,  In  ISBl.  In  1874,  Mrs.  La  Motte, 
the  widow  of  F.  X.  La  Motte,  married  Qen. 
D.  M.  Fro^t  and  bore  to  talm  two  children. 
Edith  and  Hanlet  In  January.  ISSti,  Hotry 
G.  Soulard  made  and  ddlvered  to  fala  wife 
a  general  power  of  attorney,  anthoridng  her 
to  transact  all  bis  business.  After  the  death 
of  his  wife,  and  on  the  12th  day  of  Novem- 
ber, 1888,  Mr.  Soulard  made  to  the  aald  J. 
Soulard  La  Motte  a  like  power  ct  attorney. 

On  the  4th  di^  of  October.  1888,  Mm.  Sou- 
lard executed  two  inatmments  of  writing, 
which  were  duly  acknowledged  before  a  do- 
taiy  puldlc,  and  wwe  as  follows: 

"St  Louis,  October  4tta,  1867.  I,  HanteC 
M.  Soulard,  by  the  power  vested  In  me 
a  general  power  of  attorney  dated  Jannarr 
23d,  1886,  and  given  to  me  by  my  husband. 
Henry  G.  Soulard,  on  the  above  date,  now, 
by  the  power  so  Yested  In  me.  I  hmtqr  ^ve 
to  my  grandnephew  J.  Soulard  La  Motte  and 
to  my  grandnlece  Ellaabetb  P.  Cates  the  ttA- 
lowli^r  described  notes  and  bonds,  or  any  re- 
investment of  the  principal  of  the  same  that 
may  be  hereafter  made:  One  note  made 
and  payable  by  Hugh  J.  Cam^,  aa  presi- 
dent of  the  Academy  of  the  Christian  Broth- 
ers, for  fifteen  thousand  d(^lara  C|US,000); 
ten  bonds  of  the  Academy  of  the  Christian 
Brothers,  for  one  thousand  dollars  (VLOOO). 
each  amounting  to  ten,  thousand  dollars 
910,000);  one  note  made  and  payable  by 
James  Tatiss^,  for  fifteen  thousand  dollars 
916,000),— said  notes  and  bonds  amonntlnK 
to  the  sum  of  forty  thousand  dollara  <M0.- 
000),  share  and  share  alllre;  that  Is  to  aay, 
the  sum  of  twenty  thousand  dollars  ($2<X- 
000)  to  the  use  of  said  J.  Soulard  Ia  Motte. 
and  twenty  thousand  dollars  (920,000)  to  the 
use  of  Elizalieth  P.  Gates,  reserving,  how- 
ever, for  my  own  use  during  my  life,  the  In- 
come or  Interest  from  said  bonds  and  notes, 
and  restraining  them  from  making  any  dU- 
posltion  of  the  principal  of  said  tMnda  and 
notes  during  my  life,  and  also  reserving  the 
right  to  revest  any  mon^  from  the  pay- 
ment of  these  notes  and  bonds  as  to  me  may 
seem  fit  Henry  G.  Soulard.  by  Harriet  M. 
Soulard,  Attorney  In  Fact" 

•*St  Louis,  October  4th,  1887.  I,  Batrlet 
M.  Soulard,  by  the  power  vested  In  me  by 
a  general  power  of  attorney  dated  January 
23d,  1885,  and  given  to  me  by  my  husband, 
Henry  G.  Soulard.  on  the  aborc  date,  now 
by  the  power  so  vested  In  me  I  hereby  give 
to  my  two  grandttleces  Edith  M.  and  Har- 
riet M.  Frost  the  following  described  notes, 
or  any  reinvestment  of  the  principal  of  Uie 
same  that  may  be  hereafter  made:  One 
note  made  and  payable  1^  Asby  A.  Chon> 
teau.  for  the  sum  of  thirteen  thousand  (13,- 
000)  dfdlars;  one  note  made  and  payable  by 
James  A.  Conlon,  for  three  thousand  a&d 
five  hundred  <S,60(^  dollars;  and  the  sum  of 
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tliTM  thonsanrL  five  hundred  (8,000)  dollars 
out  of  two  certain  notes  made  and  p^able 
by  LonlB  Ottenad —making  la  all  the  sum 
of  twenty  thousand  (20,000)  dollars,  sbaia 
and  share  alike;  that  Is  to  say,  tea  thouBand 
(l(M)0O)  dollarfl  to  the  use  of  Bdltb  II.  Frost, 
and  ten  thoosand  aO,000)  to  the  use  of  Har- 
riet M.  Frost,  reserving,  however,  toT  my 
own  nae  during  my  life,  the  income  or  In- 
terest from  said  notes,  and  restraining  them 
fran  making  any  disposition  of  the  prin- 
cipal of  said  notes  during  my  Ufe,  and  also 
reserrlng  the  right  to  reinvest  any  money 
from  the  payments  of  these  notes  as  to  me 
may  seem  fit.  Henry  O.  Soulavd,  hy  Har- 
riet M.  Soulard,  Attorney  in  Fact" 

After  the  death  of  bis  wife,  and  on  the 
14th  day  of  November,  1888,  Mr.  Soulard 
signed  and  acknowledged  before  Francis 
Valle,  a  notary  public,  a  written  indorsement 
on  each  of  the  said  writings,  as  follows: 

"I,  Henry  G.  Soulard,  do  hereby  declare 
that  I  am  cognizant  of  the  foregoing  act  of 
my  attorney  In  fact. '  my  '  wife,  Elarriet  M. 
Soulard;  Oiat  It  has  my  concurrence;  that  I 
ilo  freely  ratify  the  same.  As  witness  my 
hand,  this  fourteenth  day  of  November, 
188&" 

Previous  to  the  trial,  the  deposition  of  J. 
Soulard  La  Motte  was  taken  by  a  commls- 
Hlon  by  agreement,  the  parties  stipulating 
that  the  testimony  so  taken  should  be  read 
un  the  hearing  "with  the  same  effect  as  If 
the  same  bad  been  taken  before  a  notary  pub- 
lic of  the  county,  subject  only  to  objection 
for  Incompetency,  Immateriality,  Irrelevancy, 
ur  the  leading  character  of  questions."  On 
the  trial,  the  exceptor  read  In  evidence  por- 
tions of  this  deposition.  The  remainder  was 
offered  by  the  administratrix.  The  exceptor 
objected,  on  the  ground  tbat  both  Mr.  and 
Mrs.  Soulard  were  dend,  and  the  evidence 
tended  to  prove  a  contract  or  cause  of  action 
to  which  th^  were  parties.  The  objection 
^as  overruled,  and  an  exception  was  saved. 
That  the  notes  and  bonds  specified  In  the 
two  Instruments  of  writing  executed  by  Mrs. 
Soulard  were  never  Inventoried  or  accounted 
for  by  the  executor  is  not  disputed.  On  the 
contrary.  It  stands  admitted  tbat  they  were, 
after  the  death  of  Soulard,  delivered,  by  bis 
fxecutor,  to  those,  respectively,  to  whom  the 
writings'  purported  to  give  them.  The  fail- 
ure to  Inventory  and  account  for  these  notes 
and  bonds  Is  Justified  by  the  executor,  on 
the  ground  that,  by  the  settlements  and  the 
acta  of  the  parties,  th^  became,  at  the  death 
of  Soulard,  the  proi>erty  of  the  donees  there- 
in namedi  La  Motte  testified  that,  on  the 
day  Mrs.  Sonlard  executed  the  Instruments, 
they,  together  with  all  the  notes  and  bonds 
described  therein,  were  delivered  to  him; 
that,  at  the  time,  Mr.  Soulard  had  control  of 
a  safe-deposit  box  In  which  he  kept  his  valu- 
able papers.  Ija  Motte  had  access  to  this 
IKX,  k^t  his  own  papers  in  It,  and,  on  that 
afternoon  or  the  next  morning,  he  dep<»lted 
these  notes  and  bonds  In  It   Mrs.  Soulard 


died  Novembw  8,  ISSS.  On  the  day  after  her 
death.  La  Motte  rented  a  aafe-deposit  box 
for  his  own  use.  In  whldb  he  deposited  all 
these  papers.  On  the  Mh  day  of  November, 
1888,  Mr.  Soulard  executed  the  Indorsements 
found  on  the  written  dedaiations  previously 
made  by  his  wife.  The  circumstances  at- 
tending the  raHflcatkm  by  Mr.  Soulard  of  the 
act  of  his  wife,  as  detailed  hy  Ia  Bfotte  and 
Valle,  the  notaiy.  are  about  these:  Soidard 
was  in  doubt  whether  the  attempted  trans- 
fer by  his  wife,  of  the  notes  and  bonds, 
would  be  effectual  to  aocompllsh  the  pur- 
poses expressed  therein,  and  he  took  the  ad- 
vice of  his  counsel,  Col.  Oantt  who  prepared 
the  written  ratlflcatlonB,  and  directed  their 
indorsement  on  the  papers.  This  was  done, 
and  Ur.  Sonlard-  sent  for  the  notary  public 
before  whom  the  indorsements  were  signed 
and  acknowledged.  The  papers  were  there- 
upon delivered  to  La  Motte,  who  retained 
them  until  the  death  of  Mr.  Soulard.  On 
the  12th  day  of  November,  18S8,  Mr.  Sonlard 
made  to  La  Motte  a  power  of  attorn^,  which 
contained  Uke  powers  as  the  one  previously 
held  by  his  wife.  Under  this  power  of  attor- 
ney. La  Motte,  from  March,  1880,  acted  aa 
agent  of  Soulud  in  the  transaction  of  most 
of  his  business.  Pievlons  to  that  time,  the 
business  had  been  mostly  transacted  Wil- 
liam H.  Shaw  as  agent  La  Motte  testified 
that  previous  to  his  appointment  as  agent, 
whenever  the  Interest  on  any  of  these  notes 
and  bonds  became  due,  the  Interest  notes 
were  delivered  to  Mr.  Soulard  or  his  agent 
by  whom  they  were  collected.  After  his  ap- 
pointment as  agent  he  collected  the  Interest, 
and  accounted  to  Mr.  Soulard  for  It  Notes 
that  fell  due  prior  to  La  Motte's  agency  were 
collected  and  reinvested  by  Sonlard  or  his 
agent  but  according  to  the  evidence  of  I^a 
Motte,  the  new  notes  were  given  Into  his 
possession,  and  were  retained  by  him  until 
Mr.  Soulard's  death,  when  they  were  dellv- 
ered  to  the  donees. 

1.  Many  of  the  facts  bearing  upon  the  con- 
duct of  the  parties  and  the  management  of 
the  business  connected  with  the  notes  and 
bonds  in  question  are  furnished  by  the  evi- 
dence of  the  witness  T^a  Motte.  The  Instru- 
ments of  gift  as  well  as  the  notes  and  bonds, 
were  delivered  to  La  Motte.  The  written 
ratification  of  the  acts  of  the  wife  and  attor- 
ney of  Mr.  Soulard,  tending  to  prove  an  In- 
tention to  give  the  notes  and  bonds  to  the 
parties  designated  In  the  writings,  was  made 
to  La  Motte.  It  Is  evident  that  the  contract 
or  cause  of  action  relied  upon  the  execu- 
trix was  made  with  La  Motte  for  himself 
and  as  representative  of  other  donees.  Mr. 
Soulard,  one  party  to  the  cause  of  action,  be- 
ing dead.  La  Motte,  under  the  statute  and 
the  construction  given  It  by  tnis  court,  wotild 
be  clearly  incompetent  to  testify  aa  a  wit- 
ness. But  the  stipulation  under  which  the 
deposition  of  this  witness  was  taken,  after 
naming  a  commissioner  and  the  time  and 
place  for  taking  the  testimony,  has  this 
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■creement;  "And  that  the  lald  teBUnumr 
flituU  be  read  at  any  proprar  bearlncr  of  uid 
matter  wltb  the  ume  effect  as  U  the  uime 
bad  been  tafc«i  before  a  notary  public  of 
eafd  conn^,  aabject  only  to  objection  for  In- 
competency, hrtcdeTancy,  or  the  leading  diar- 
acter  of  qnesttona."'  It  might  well  be  qnea- 
tloned  whether  the  Incompetency  of  the  wit- 
ness was  not  walred  by  this  stipulation.  The 
reeerration  of  the  right  to  object  la  limited 
to  .the  bicompeteney  of  the  testimony  of  the 
witness,  and  does  not,  under  a  fair  constmC' 
tlon  of  the  stipulation,  extend  to  the  Incompe- 
tency of  the  witness  to  testify.  But  we  do 
not  deem  It  necessary  to  pass  npcm  this  point, 
as  we  are  of  opinion  that  the  IneomiietaDUsr 
of  the  wltneea  was  clearly  waived  by  the  act 
of  the  exceptor  in  readii^  a  pratlon  of  tbe 
d^slHon  himself;  and  that,  before  It  had 
twen  offered  by  the  executrix.  It  was  re- 
cently held  by  this  court  that  a  party  waives 
the  right  to  object  to  a  witness,  on  the  ground 
of  his  competency  under  the  statute,  1^  tak- 
ing and  filing  his  deposition  In  the  canae, 
though  be  offared  to  read  no  i»rt  of  It  on 
the  trial.  Ess  T.  Griffith  (Mo.  Sup.)  40  S.  W. 
930;  Tomllnson  t.  EUlson,  104  Ho.  114.  IQ 
a  W.  201.  Surely,  a  party  would  not  be  al- 
lowed to  admit  the  competency  of  a  witness 
to  testify  to  such  matters  as  are  favorable 
to  him,  and  then  to  deny  his  competency  to 
testis  to  other  matters  whldi  are  unfavora- 
ble. It  Is  said  In  the  caae  first  dted:  'The  liv- 
ing party  is  not  mode  absolutely  incompetent 
as  a  witness,  but  he  shall  not  be  permitted  to 
testify  In  bis  own  favor."  He  may  called 
as  a  witness  by  the  admhilstrator.  and  com- 
pelled to  testify;  but,  when  so  called,  he  Is  enti- 
tled, on  cnws-examlnatlon,  to  testify  ]n  his  own 
favor.  Rev.  St.  i  8920.  In  such  case  the  Incom- 
petency Is  waived,  whether  his  evidence  be  given 
at  the  trial  or  by  deposition.  Section  89^.  This 
ophion  controlling.  The  administrator  read 
portions  of  the  deposition,  and  tbe  opposite 
party  bad  the  right  to  read  the  remainder. 
The  parties  seem  to  recognize  tbe  jtutlce  of 
this  rul^  by  the  terms  of  the  stipulation. 

2.  Tbe  most  casual  reading  of  the  declara- 
tions made  by  Mrs.  Soulard,  and  the  ratlflca- 
tlcm  afterwards  made  by  her  husband,  leaves 
no  doubt  of  the  Intention  on  their  part  that 
the  principal  of  tbe  notes  and  txmds  described, 
and  their  reinvested  proceeds,  should  tiecome 
the  property,  respectively,  of  the  persons  there- 
in named  as  donees.  Courts  are  ever  desirous 
of  carrying  out  and  effectuating  the  intention  of 
parttes  as  manifested  by  their  agreements  or 
declarations  of  tmst,  and  will  do  so  whenever 
It  can  be  done  consistently  with  tbe  establish- 
ed rules  of  law.  To  constitute  a  valid  gift 
inter  vivos,  ttiere  must  be  an  intention  to 
give,  and  a  delivery  unto  tbe  donee,  or  to 
some  one  for  blm,  of  the  property  given.  An 
Intention  of  the  donor  to  give  is  not  alone  suf- 
flclent.  The  intention  must  be  executed  by 
a  complete  and  unconditional  delivery.  Neither 
will  iL  <li>]ivery  be  sulficieut  unless  made  with 
«B  hitentlon  to  give.   The  tesnsactlon  must 


show  a  comi^etBty  encated  ttmnXte  to  die 
donee  of  the  present  Ogbit  of  ptopaty  sad  die 
poBSeeidDa  The  donee  must  become  tbe  onner 
of  the  pn^erty  glvok.  Dunn  t.  Bank,  ia> 
Mo.  97.  IS  B.  W.  U9»;  McOord  r.  McGord, 
77  Mb.  166;  Waltsr  r.  FWd.  74  Mo.  19S: 
TomUnson  ElUsoo,  IM  Mo.  lOB^  16  &  W 
201.  A  gift  cannot  be  made  to  take  effect  li: 
the  fntore.  Sneh  a  transaction  would  only 
amount  to  a  iwomise  to  make  a  gUt  In  the 
fotursi  and,  being  without  oontideratlon.  b 
void.  Spencer  t.  Vance,  57  Mo.  429;  School 
Ulst  V.  StocfclBg  (Mo.  Sup.)  40  a  W.  65& 

WItbont  reviewing  tbe  erldesue  In  detail,  a 
aommary  of  which  Is  given  In  ttie  statement, 
we  find  tarn  It  these  omdntions  of  fact,  wbldi 
WB  r^rd  as  w^  estaUlsbed:  At  die  time 
Mrs.  Soulard  executed  the  settlements,  she  de- 
livered them,  and  also  the  notes  and  bonds, 
to  la  Mqtte,  but  expUtaud  to  him  at  the  time 
*^t  he  would  not  have  any  of  die  income, 
or  anytUng  at  that  sort,  durhig  Ur.  Soulard's 
Ufe";  that,  soon  after  rectivhig  the  notes, 
bonds,  and  setttemmts,  La  Motte  pbued  them, 
fcff  safe-keeping.  In  a  safety  box  oontndled  by 
Mr.  SotUard,  hi  which  he  k«pt  his  valuable 
papers.  La  Motte  and  Mrs.  Soulard  bad  access 
to  this  box,  and  the  fbrmer  laept  his  own 
papers  In  IL  Mr,  Soutord  was,  at  the  tbne, 
old  and  Infirm,  and  adidnn,  U  ever,  opened 
the  box.  His  business  was  tnmsacted  by  his 
wife  and  an  emph^ed  agent  and  deik.  On 
the  death  of  Mrs.  Soulard,  la  Vlott»  rented  a 
safety  box,  to  which  he  transfeixed  the  papen. 
notes,  and  bonds.  At  the  time  tbe  indorse- 
ments on  the  settlementn  woe  executed  tsy 
Mr.  SottUud,  the  notes  and  bonds  wen  in  tbe 
box  controlled  1^  la  Motte.  Tbe  Interest  im 
tbe  notes  and  bcn^  was  collected  hy  Mr. 
Soulard  or  his  agent  untU  his  death.  La 
hlotte  was  appohited  agent  In  Mandi,  188^  and 
continued  to  ut  u  such  until  the  death  of 
bis  prlncipaL  Several  of  the  notes  matured 
during  the  lifetime  of  Mr.  Soulard,  and  they 
were  collected,  and  the  proee^  thereof  were 
rebiveated,  under  tbe  dhrectim  of  hhnself  or 
ag«it.  From  the  time  of  the  delivery  of  the 
notes  and  bonds  to  la  Motte,  a  aqparate  ac- 
count was  kept  of  th^  ctAlectiiui  and  rabi- 
vestment.  Of  this,  Mr.  Sonhird  was  advised 
by  monthly  statements  made  hhn  1^^  his 
agents.  The  language  of  ttie  settlement  to  La 
Motte  and  Mrs.  Oatea  Is:  "I  ^ve  to  [naming 
tbe  donees]  the  f(rilowlng  descrltied  notes  an-l 
tMuds,  or  any  reinvestment  of  the  principal  of 
the  same  that  may  hereaft^  be  made  [here 
follows  a  specific  description  of  tbe  notes  and 
bonds],  amounting  to  the  sum  of  forty  thousand 
dollars,  share  and  share  alike;  that  Is  to  say, 
tbe  sum  of  twenty  thousand  dollars  to  the  usf> 
of  J.  Soulard  La  Motte,  and  twenty  tbonsand 
doUars  to  the  use  of  Elizabeth  P.  Cktea, 
serving,  however,  for  my  own  use  during  my 
life,  the  income  and  Interest  from  said  bond^ 
and  notes,  and  restraining  them  from  mwit'ng 
any  disposition  of  the  principal  of  said  bond3 
and  notes  during  my  life,  and  also  reservittg 
the  right  to  rehivert  aay  money  from  the  pay- 
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mcnt  of  tlMW  Dotn  and  Insdi  as  to  me  mar 
seam  HL"  Tbon^  ttae  erUauft  rtunra  a  d»- 
Uvrrj  of  tfaa  notes  and  bonda  to  La  ICotte,  and 
alsD  a  deazlr-expceBBed  Intentkn  to  gin  tbon 
to  the  donaea  named,  yet  the  transaction  does 
not  amoont  to  an  execnted  gift,  under  the  tore- 
eoing  rolaa  of  law.  Tha  tnnsfer  to  fta  donees 
la  not  abMliite  and  DngnaUfled.  The  right  of 
oontnl  resernd  17  the  donor  la  Inconsistent 
irlttt  abaidute  ownership  by  tine  donees.  Tha 
doDBea  took  no  present,  "T**VTiv'^t*onp?  title  to 
the  notea  so  long  as  the  donor  retained  contnd 
orer  them  and  their  proceeds.  It  Is  clear  that 
the  donor  Intended  that  the  gift  should  not  be- 
come perfect  until  hla  death.  The  dlspoeltion 
attempted  to  be  made  of  the  notes  and  bonds 
and  their  proceeds  cannot  therefore  be  oif orced 
as  a  gift 

3.  Can  the  dtopoettlan  of  ibe  property  be  en- 
foroed  aa  an  executed  express  trort?  This  de- 
pends. In  tbe  first  place,  npon  the  Intention  of 
the  doaor;  that  la  to  aaj,  If  the  donor  Intended 
to  dlspoaa  €t  this  property  as  a  gift,  but  failed 
In  that  paijoBB  for  any  reason,  he  cannot  bare 
the  imperfect  gift  enforced  aa  an  executed 
Tohmtary  trust.  An  Intpecfect  gift  will  not 
be  coamrted  faito  a  declaration  of  trost  on  ac> 
ctmnt  of  the  Impertectlon.  There  most  there- 
fore bare  been-  an  bdmitlon  to  create  a  trust 
befue  one  can  be  declared  and  enforced.  TbU . 
iwinc^e  la  mU  e^mssed  by  Bapallo,  J.,  in 
Yoons  YouiK  80  N.  T.  437,  who  says:  "It 
k  wen  aetOed  that  eqnlly  will  not  Interpoee 
to  perfect  a  defectlre  gift  or  voluntary  settle- 
meat  made  without  contidandon.  If  legally 
made,  it  will  ba  u^ield.  but  It  most  stand  as 
made^  er  not  at  aU.  Wben,  therafon,  It  Is 
foond  that  the  gift  whl<^  the  deceased  at- 
tmpted  to  make  foiled  to  take  ^fect  for  want 
of  deltrery  or  a  sufilelent  transfer,  and  U  Is 
songbt  to  supply  this  defect,  and  carry  out  the 
Intent  oC  Oie  donor  by  declaring  a  trust  which 
he  did  not  himself  declare,  we  are  encountered 
by  the  nde  above  reared  to.  it  la  establish- 
ed aa  onaiKStloned  law  that  a  court  (tf  equity 
annot  by  Ita  authority  render  that  ^ft  per- 
fect which  the  donor  has  left  imperfect,  and 
cannot  ooorert  an  Imperfect  gift  into  a  dec- 
liration  of  trust,  merely  on  account  of  that 
imperCectiaa."  As  has  been  said,  the  transac- 
tkw  In  Qnestimi  does  not  amount  to  a  perfect 
gift  niat  Is  evident  from  the  terms  of  the 
Mtclements  thems^ves.  Yet  it  is  evident,  also, 
ttast  the  donor  Intended  to  make  a  complete 
dlq^tlcm  of  the  proporty,  by  which  the  In- 
come should  be  paid  to  himself  during  Ufe,  the 
proceeda  of  the  notea,  when  paid,  should  be 
Rinveated  under  his  dliectitm,  the  beneficiaries 
Should  have  no  power  to  diqiose  of  the  prin- 
dpal  during  bis  Ufe,  but  at  his  death  they 
should  have  the  principal  fund  absolutely, 
wbeChar  then  In  bonds,  notes,  or  money.  We 
must  aaanme  that  the  donor  Intended  to  do 
vbat  tliese  settlements  show  be  attempted  to 
do.  If  the  settlements,  together  with  what 
vaa  done  under  them,  amounted  to  a  valid 
oecnted  truat,  then  they  should  be  carried 


r  oat  In  txrot  of  the  baneOclariea.  nieoe  aet- 
Uements  are  without  consideration  from  the 
beneficiaries  of  the  principal  fand.  The  atr 
tempted  trusts  are  voluntary,  and,  nnlesa 
fully  executed,  they  will  not  be  enforced. 
If  not  executed,  they  would  only  be  volun- 
tary executory  agreementa  for  the  creation 
of  the  trusts,  which  a  court  of  equity  would 
not  perfect  and  enfbrce.  A  voluntary  tmat 
must  be  created  by  the  doncw  hlmsdf,  and 
not  by  the  court  In  Stone  v.  Hackett  12 
Gray,  227,  BUnHiOfW,  0.  J.,  says:  "A  volun- 
tary gift  or  Gonverance  of  property  in  trust, 
when  fully  completed  and  execitted,  will  be 
regarded  aa  valid,  and  Ita  iwovlolons  en- 
forced against  aU  peracma  accept  creditors 
and  bona  fide  purchasws  without  notice;  It 
la  certainly  true  that  a  court  of  equity  will 
lend  no  assistance  towarda  perfecting  a  t<A- 
untary  contract  or  agreement  for  the  crea- 
tion of  the  trust  nor  regard  It  aa  binding 
so  long  aa  It  remains  executory.  But  it  la 
equally  true  that.  If  such  an  aipreement  or 
contract  be  executed  by  a  conveyance  tat 
trust  BO  that  nothing  remalna  to  be  done  by 
ttae  grantor  or  donor  to  complete  the  trans- 
fer of  tbe  tltl^  the  relation  vt  trustee  and 
cestui  que  trust  la  deemed  to  be  established, 
and  the  equltaUe  rights  and  Interests  aria* 
lug  out  of  tbe  conveyance^  ttiough  made 
without  conaldraatlim,  wUl  be  enforced  In 
chancery."  These  prlndples  seem  to  be 
well  established.  Thomt  Gifts,  |  412.  and 
caaes  cited;  8  Am.  &  Eng.  Enc.  Law,  1223, 
and  caaea  dted.  See,  also,  note  to  William- 
son V.  Tager  (Ky.)  M  Am.  St  Sep.  190  (a.  c. 
15  S.  W.  660). 

Counsel  for  appellant  urge  with  much  earn- 
estness and  ability  several  objections  to  treat- 
ing this  transaction  as  an  executed  vcAun- 
tary  trust  The  Importance  of  the  subject 
and  the  fwce  of  the  argument  of  counsel 
make  a  ctmslderatlon  of  these  objections 
proper.  It  may  be  said,  In  the  first  place, 
that  the  general  power  of  attorney  held  by 
Mrs.  Soulard  gave  her  no  authority  to  give 
away  the  property  of  her  i»rlnclpal.  The  ex- 
press authority  given  excludes,  as  a  general 
rule^  all  Implied  authority  to  do  something 
beyond  what  Is  expressed.  "But  he  who  may 
authorize  in  the  beginning  may  ratify  in  the 
end."  Bank  v.  Gay,  63  Mo.  38.  The  ratifi- 
cation of  Mr.  Soulard  to  the  settlements  made 
by  his  wife  was  complete.  It  was  indorsed 
upcw  the  Inatruments  themselves,  beneath  hla 
name,  which  had  been  signed  by  his  wife. 
He  declared  that  he  was  cognizant  of  the 
foregoing  act  of  hla  attorney  in  fact  that  It 
had  hU  concurrence,  and  he  fully  ratified  the 
same.  It  cannot  fairly  be  said,  as  contend- 
ed, that  this  ratification  was  only  of  the  act 
of  signing  the  settlements  by  bis  wife.  He 
ratified,  and  Intended  to  ratify,  the  act  of  his 
attorney.  If  her  act,  as  manifested  by  the 
writing,  was  Intended  to  create  a  trust  in  the 
notes  and  bonds  described,  that  act  and 
whatever  bad  been  done  to  perfect  the  trust 
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was  ratified.  We  most  therefore  treat  the 
entire  transaction  of  the  agent  as  the  act 
of  Mr.  Soulard,  the  principal. 

The  Inquiry,  then,  is  whether  the  settle- 
ments and  what  was  done  under  tbem  wci-e 
sufficient  to  place  the  bonds  and  notes  in 
trust  for  the  use  of  the  beneficiaries  therein 
named.  It  is  well  eettled  that  no  particular 
words  are  necessary  to  declare  a  trust.  If 
the  language  sufficiently  expresses  an  inten* 
tlon  to  create  a  trust,  that  will  be  sufficient. 
To  this  proposition,  we  believe,  all  authorl- 
tles  agree.  Perry,  Trusts,  S  82;  Flint,  Trusts, 
i  34.  In  order  to  render  a  sufficiently  ex- 
pressed voluntary  trust  valid,  it  is  only  nec^ 
essary  that  the  tmster  should  have  done 
everything  which  could  have  been  done  (the 
ctiaracter  of  the  property  comprising  the  tro^ 
being  considered)  to  transfer  the  [Hroperty  to 
the  trustee  In  such  mode  as  will  be  effectual 
to  pass  the  title.  This,  It  is  said,  he  may 
do  "by  actually  transferring  the  property  to 
the  persons  for  whom  he  Intended  to  provide, 
and  the  provisions  will  then  be  effectual;  and 
it  will  be  equally  effectual  if  he  transfers  the 
property  to  a  trustee  for  the  purpose  of  the 
settlement,  or  if  he  declares  himself  a  trustee 
for  those  purposes."  Mllroy  t.  Lord,  4  De 
Qex,  P.  &  J.  204;  Smith's  Estate,  144  Pa.  St 
436,  22  Atl.  016.  The  property  comprising 
the  trust  was  delivered  to  La  Motte,  on  the 
execution  of  the  settlements,  who  held  them 
for  himself  and  for  the  other  beneficiaries 
until  the  death  of  the  donor.  This  was  a  suf< 
flclent  delivery  to  each  of  the  beneficiaries 
named.  A  delivery  Is  sufficient  if  made  to  a 
third  person  for  the  grantee  or  beneficiary, 
"without  reservation,  and  with  the  intention 
that  It  shall  take  effect  from  that  time,  arid 
•hall  operate  as  a  transfer  of  the  title." 
Sneathen  v.  Sneathen,  104  Mo.  201,  16  8.  W. 
497;  Hamilton  v.  Armstrong,  120  Mo.  597, 
26  8.  W.  546;  Rothenbarger  v.  Rothenbarger, 
111  Mo.  1,  19  8.  W.  982. 

The  settlements  being  beneficial  to  the 
donees,  an  acceptance  will  be  presumed,  par- 
ticularly as  to  the  two  Frost  girls,  both 
of  whom  at  the  time  were  infants.  In  Worth 
V.  Case,  42  N.  Y.  367,  the  court  says:  •'There 
is  no  doubt  that  a  delivery  of  a  deed  or  note 
to  one  person  in  favor  of  and  for  the  benefit 
of  another  constitutes  a  valid  and  binding  de- 
livery as  against  the  party  who  delivers  it, 
whether  the  party  in  whose  favor  it  Is  de- 
livered Is  aware  of  it  or  not;  and,  for  the 
purpose  of  protecting  his  interest,  the  law 
holds  the  party  recdvlug  the  delivery  as  his 
trustee,  and  makes  the  acceptance  of  It  tfae 
acceptance  of  the  beneficiary."  This  state- 
ment of  the  law  Is  in  acccM^  with  the  de- 
cisions of  this  court  cited  above.  By  the  de- 
livery of  the  settlements,  together  with  the 
notes  and  bonds,  the  donor  devested  himself 
of  the  legal  title,  and  vest^  It  in  the  donees. 
It  Is  true,  he  retained  a  beneficial  Interest  in 
the  property— the  right  during  his  life  to  the 
Interest  and  income  therefrom,— and  reserved 


the  right  to  direct  the  reinvestment  of  the 
proceeds.  But  these  are  parts  of  the  de- 
clared purposes  of  the  trust  The  donnr 
could  as  well  make  the  Income  i)ayablu  to 
himself  for  life  as  to  any  other  party.  In 
Stone  V.  Ha<4cett,  suiMra,  the  income  of  the 
property  was  to  be  paid  to  the  donor  during 
life,  and  upon  his  death  the  principal  waa  u* 
be  divided  among  various  charities,  and  the 
validity  of  the  trust  was  upheld.  In  Oavls 
V.  Ney,  126  Mass.  590,  a  voluntary  trust  vr»s 
upheld  which  allowed  the  donor  to  receive, 
not  only  the  Income,  but  such  part  of  the 
principal  as  she  might  need  during  her  life. 

Nor  do  we  think  the  reserved  right  to  di- 
rect the  reinvestment  of  the  notes  Inconsist- 
ent with  a  valid  trust  The  reservation  did 
not  affect  the  title  In  the  donees,  or  deveet 
them  of  their  legal  and  l>eneflcial  Interest. 
As  the  trust  required  the  Income  of  the  fand 
to  be  paid  to  the  donor,  the  reservation  of 
the  right  to  direct  the  reinvestments  was  a 
reasonable  provision  for  the  protection  of  hit* 
equitable  rights.  The  reservation  was  not 
of  title,  but  of  power,  coupled  with  the  trust, 
and  is  not  Inconsistent  with  the  complete 
transfer  of  the  title  In  prcesentl.  Thornt 
Gifts,  S  436;  Van  Cott  v.  Prentice.  104  N. 
T.  45,  10  N.  E.  ^7;  Harbison  v.  James,  90 
Mo.  427,  2  S.  W.  292.  It  was  not  neceesary. 
in  order  to  declare  a  tmst,  that  the  words 
"tnist"  and  "trustee"  or  equivalent  words 
should  have  been  used.  If  a  clear  intentloD 
to  create  a  trust  appears  from  the  language 
used,  the  declaration  will  be  sufficient, 
though  technical  words  be  not  used.  Ttiree 
things,  It  has  been  said,  must  concur  to  raise 
a  trust,— "sufficient  words  to  create  It  a  defi- 
nite subject,  and  a  definite  object;  and  to 
these  requisites  may  be  added  another,  viz. 
that  the  terms  of  the  trust  should  be  snffi- 
(dently  declared."  Blsph.  E^.  65;  Cummlngs 
V.  Coleman,  9  Ves.  323;  Smith's  Estate,  su- 
pra. All  these  requisites  are  found  1b  these 
declarations.  It  is  a  volimtary  trost  and 
the  words  "I  give"  are  approiwlately  used  as 
indicating  a  transfer  of  the  property  to  the 
donees.  Property  can  be  as  effectually  trans- 
ferred by  gift  as  by  sale,  and  the  word  — 
"give"  Is  as  expressive  of  a  transfer  of  title 
as  the  word  "sell."  The  subject  of  the  tnut 
is  spedflcatly  described.  The  objects  of  the 
trust  are  clearly  expressed.  The  language 
used  snfficlentiy  declares  the  trust  The 
notes  and  bonds  described  are  given  to  the 
donees.  The  interest  and  Income  are  to  be 
paid  to  the  donor  during  his  life,  and  at  his 
death  the  legal  and  equitable  title  to  the 
principal  becomes  complete.  The  dedara- 
tions  and  the  property  comprising  the  trust 
were  delivered  to  the  donees,  and  the  legal 
title  at  once  became  vested  In  them,  subject 
to  the  declared  tmsta.  The  disposition  of 
the  property  was  not  in  its  nature  testamen- 
tary, for  it  took  effect  Immediately,  and  was 
not  postponed  to  the  testator's  death.  Tlie 
Intention  ot  the  donor  la  the  dlsposttloii  of 
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this  property  1b  perfectly  dear,  and  no  et- 
tabllBhed  mles  of  law  pcerent  tbe  conrtB 
from  carrying  It  out 

4.  As  stated,  Henry  G.  Sonlard  died  testate 
and  cbUdless.  By  his  will  he  devised  to  the 
said  La  Motte  and  his  sister,  Mrs.  Gates,  spe- 
cific real  estate.  The  residue  at  his  estate  he 
devised  to  his  legal  heirs.  After  tbe  probate 
of  the  will  la  the  probate  court,  and  tbe  due 
quallficatltm  of  La  Motte  as  executor,  a  suit 
was  commenced  In  the  circuit  court  by  certain 
of  tbe  re^duary  l^atees  contesting  the  valid- 
ity of  tbe  wUL  La  Motte  and  Mrs.  Gates,  as 
devisees  under  the  will,  were  made  defendants 
In  this  suit  This  suit,  after  a  trial  hsd  com- 
menced, was  dismissed  by  contestants,  and  the 
will  was  duly  established.  La  Motfe  was  not 
an  heir  of  deceased,  but  was  devisee  under  tbe 
wlU  of  a  considerable  portion  of  his  real  es- 
tate, and  was  appointed  executor.  When  tbe 
suit  contesting  the  will  was  Instituted,  La 
Motte  was  stispended  from  bis  trust,  as  pro- 
vided by  statute,  and  tbe  St.  Louis  Trust  Com- 
pany was  appointed  administrator  pendente  Ute. 
La  Motte  employed  and  paid  attorneys  to  de- 
fend the  suit,  and  paid  otber  necessary  ex- 
penses of  maJclUK  tbe  defense.  An  allowance 
of  these  Items  of  expenses,  amounting  to  about 
$3,700,  was  asked  In  the  settlement.  Ah  to 
these  Items  the  settlement  was  approved  by 
the  circuit  court,  and  the  correctness  of  Its  rul- 
ing is  here  questioned.  The  question,  then,  is 
whether  the  executor  of  a  will,  who  Is  also  & 
devisee  under  It  and  whose  Interest  depends 
entirely  upon  its  validity.  Is  entitled  to  reim- 
bursement from  tbe  assets  of  the  estate  for 
sums  paid  to  attorneys,  for  other  ezpaues  paid. 
In  defending  a  statutory  suit  contesting  tbe 
validity  of  tbe  wlU,  be  being  himself  a  party 
to  the  BOlt  The  antiiorltles  are  conflicting  on 
this  question.  FnHu  them  Judge  Woemw 
reaches  the  conclusion  that  "It  Is  the  duty,  or 
at  least  tbe  privilege,  ot  tbe  person  named  as 
executor  In  a  paper  purporting  to  be  a  last 
wDl,  to  propound  tbe  same  for  probate  In  the 
proper  court;  but  the  executor  is  not  bound  to 
bec«ne  a  party  to  an  Issue  of  devlsavtt  vel  non, 
unless  be  be  secured  for  the  expenses  by  the 
persons  interested  in  the  will."  But,  be  says, 
'if  tbe  will  be  established,  tbe  costs  and  conn- 
sel  fees,  l>€ing  cbai^reable  against  those  who 
■re  benefited  by  the  litigation,  may  be  char^ 
ged  against  the  estate.  If  it  go  to  the  parties 
80  benefited;  otherwise  tbe  executor's  remedy 
Is  by  actios  for  contribution."  2  Woemer, 
Adm'n,  I  517.  "Tbe  executor,"  says  Redfldd, 
"Is  presumed  to  have  tbe  ctistody  of  the  will, 
and  he  Is  the  only  i>erson  who  can.  In  the  first 
instance.  prcHperly  prove  the  will."  8  Bedf. 
Wills,  8.  In  Bradford  v.  Boudlnot.  S  Wash, 
a  O.  122,  Fed.  Gas.  No.  1.766,  the  court  say: 
"Tbe  executor,  believing  tbe  paper  under  which 
be  acts  Is  the  last  will.  Is  authorized,  and  it  Is 
his  duty,  to  support  the  first  probate,  and  he 
Is  entitled  to  retain  the  expense  of  the  litiga- 
tion out  of  tbe  estate."  In  speaking  of  the 
duties  of  ezecntora,  Oie  supreme  court  of  Vir- 
ginia says:  "He  la  the  representative  ot  tbe 


will  and  of  all  interests  created  by  It  *  *  * 
It  Is  thovfore  bis  right  and  bis  duty  to  obtain 
for  the  Instrument  tbe  sanction  prescribed  b; 
law."  Wills  V.  Bpragglns,  3  Grat  555.  "It  Is 
the  privilege,"  says  tbe  supreme  court  of  Ala- 
bama, "if  not  tbe  duty,  of  one  named  as  execu- 
tor of  a  paper  purporting  to  be  the  last  will 
and  testament  to  pnqmund  It  for  probate.  If 
be  have  no  knowledge  or  reasonable  ground  on 
wblch  to  predicate  a  well-grounded  suspicion 
against  tbe  legality  of  tbe  will,  and  propound 
tbe  paper  in  good  faith,  be  but  carries  out  tbe 
Intention  with  which  he  was  appointed.  Any 
reasonable  costs  and  expenses  incuired  by  him 
in  the  honest  endeavor  to  give  effect  to  tlie  wUI 
are  a  proper  charge  on  the  estate  In  bis  hands." 
Hoiderson  v.  Simmons,  33  Ala.  299.  The  su- 
preme court  of  Rhode  Island,  In  the  case  of 
Hazard  v.  Bugs,  14  R.  I.  0,  held  that,  on  an 
appeal  from  a  decree  submitting  a  will  to 
probate,  the  persons  nominated  as  executor'« 
are  entitled,  acting  in  good  faith,  to  prosecute 
the  probate  In  the  appellate  court  at  the  ex- 
pense of  the  estate.  The  court  says.  In  conclu- 
sion: "We  think  tbe  expaises  reasonably  in- 
curred by  the  executor  In  prosecuting  the  pro- 
bate are  to  be  regarded  as  necessary  expenses 
Incident  to  administration."  See,  also,  In  re 
Lewis,  36  N.  J.  Bq.  99;  Gompton  v.  Barnes, 
4  Otll,  06.  Tbe  courts  of  Pennsylvania  have 
adopted  a  different  rule,  holding  that  the  quan- 
tum of  the  estate  Is  not  affected  whether  there 
be  a  will  or  not;  and,  the  result  of  the  contest 
not  affecting  the  estate,  those  Interested  In  tbe 
contest  should  bear  the  expenses,  and  not  the 
estate.  Mumper's  Appeal,  3  Watts  &  8.  441; 
Xerkes'  Appeal,  80  Fa.  St  401.  Tbe  supreme 
court  of  Ohio  follows  the  Pennsylvania  cases, 
tinough  in  the  case  under  conslderatlMi  the 
Judgment  of  the  court  wm  against  the  valid- 
ity of  the  will.  The  court  says:  "We  find  no 
autiiort^  to  sustain  the  portion  that  a  party 
acting  as  trustee  is  twund  to  defend  the  rda- 
tlon  of  tmstee  whenever  tbe  rightful  existence 
of  that  relation  la  assailed  or  called  tn  ques- 
tion, although,  should  he  do  so,  and  do  It  suc- 
cessfully. It  seems  he  would  In  that  case  be 
entitled  to  charge  his  proper  expenses  against 
the  trust  estate,  and  for  the  reason  that  his 
expenditure  Inures  to  the  benefit  of  the  cestui 
que  trust"  Still,  the  court  says:  "We  can 
see  no  good  reason,  on  pnnclple,  why  he  should 
be  hdd  bound  to  assume  the  burden  of  defense 
In  the  contest  of  will  under  which  he  acts." 
The  court  Is  of  the  opinion  that  those  claiming 
under  the  will  are  the  proper  parties  to  defend 
It  Andrews'  Ex'rs  v.  BUs  Administrators,  7 
Ohio  St  151.  It  is  held  in  CaUfonila  to  be  no 
part  of  the  duty  of  an  admlnIstrat(Hr  to  contest 
the  validity  of  a  will,  offered  fw  probate  after 
his  apptdntnmt  and  he  wlU  not  be  allowed  for 
expenses  Incurred  therein.  In  nibK^  It  Is  hdd 
that  moneys  expended  by  an  executor  In  de- 
fending a  suit  to  contest  the  validity  of  a  will. 
In  behalf  of  tbe  personal  interests  of  the  dev- 
isees named  In  tbe  will,  In  which  suit  tbe  will 
is  set  aside,  are  not  proper  credits  to  be  allow- 
ed against  the  estat&   Shaw  MoAermD 
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104  m.  66.  An  executor  m^eaenti  hta  taste- 
tor,  not  011I7  Id  wwmtlng  tbe  will  after  ItB  itro- 
tat«  bDt  In  lUTlDf  It  probated.  He  la  apDoin^ 
^  on  acoonnt  at  ttm  canfldoice  rcvoaed  In  hUn, 
and  it  I>  blB  duty  to  do  «Tei7t)iIng  necenttiy  to 
oeny  It  Into  execntlon.  nils  duty  Includes  tbat 
of  pnyoundlng  tbe  wlU  for  probate^  for  It  can- 
not be  executed  until  It  has  been  itroperiy  ad- 
judged to  b*  the  wlU  of  tbe  testator.  The  ez- 
•ecator  acts,  not  only  in  the  capacity  of  a  trus- 
tee of  the  ortate,  tmt  he  repreieats  the  tsstntur 
In  carrying  out  ills  wOL  It  is  therefore  dearly 
the  duty  ct  an  executor  to  obtain  tor  flie  will, 
in  the  first  Instaneek  the  sanction  of  tbe  law 
wtilcb  is  necessary  to  make  It  effeettrck  In 
pwfwmlnc  that  duty,  he  acts  In  tbe  cmMdty 
of  representatlre  of  IiIb  testator,  and  should 
•of  ri^t  he  rdmbnrsed  out  of  the  eotate  for 
all  espensee  incurred  in  good  ftUth  in  the  dis- 
xrtia^  of  this  duty,  whether  tin  will  be  es- 
tabUahed  or  rejected.  That  tbe  adrice  and 
eerrlces  of  attorneys  are  pn^w  ttema  of  a- 
poise  in  the  first  probate  of  tin  will  cannot 
reasonably  be  doubted.  Indeed,  sndi  exprases 
are  fidrly  included  under  the  statute  which 
-authorises  tbe  allowance  to  executors  of  aU 
reasenatte  charges  for  "legal  adrice  and  serr- 
ices."  Beir.  Bt  188&,  1  222.  What  is  here 
oald  refers  to  tbe  probate,  of  wills  in  common 
form,  by  probate  courts,  where  no  notice  to 
parties  Interested  is  required.  In  case  the 
probate  Is  contested  in  tiie  cfanult  court,  un- 
der the  proTlBlona  of  section  8888  and  the 
general  practice  act  (arUde  1,  e.  88),  all  ptr^ 
tics  interested  either  as  heirs  of  the  deceased 
or  as  beneflclorfcs  undw  the  will  ore  required 
to  be  made  parties.  Bddle  t.  Fortce's  Bbc'r. 
SI  Uo.  614;  Bogeta  r.  Dlvdy,  61  Mo.  104. 
"Under  our  law,"  it  la  said,  "the  proceeding 
to  oontest  a  probated  will  Is  In  the  nature  of 
an  Mipeal  and  a  trlil  de  ooro.  There  can  be 
no  doubt  that  it  dcvolTea  upon  thoee  who 
-claim  under  the  will  to  show  that  It  was  duly 
executed  and  attested,  and  Hat  the  testator 
was  of  requisite  age."  Norton  t.  Futcm,  110 
Mo.  461,  19  8.  W.  807.  It  Is  said  in  another 
case:  *"Pba  onus  la  on  the  proponents  of  a 
wUl,  in  a  contest  of  this  chsracter,  to  prove 
Its  proper  execntlon  and  attestation,  and  also 
that  the  testator  was  of  proper  age  and  of 
sound  mind.  When  these  facts  are  shown, 
a  will  prima  facie  valid  1b  estabUsbed,  and  It 
then  devolves  upon  those  attacking  Its  va- 
lidity to  prove  fraud  or  undue  Inftuence  if 
■elthw  Is  charged."  Moddox  v.  Maddox,  114 
Mo.  46,  21  S.  W.  602. 

The  question,  then.  Is:  What  are  the  dtt- 
tles  and  privileges  of  an  executor  in  case  the 
validity  of  the  wlU,  after  Its  formal  pro- 
bate. Is  contested?  The  liability  of  the  es- 
tate for  his  exposes  dexwnds  upon  the  w^ 
4n  which  this  question  Is  solved.  The  stat- 
ute evidently  contemplates  a  suit  between 
those  claiming  under  the  will  and  those  who 
consider  themsdvee  Injured  it  In  Bd- 
<Ue  V.  Parke's  Bx'r,  supm,  the  executor  alone 

u  made  a  party  defendant  Tbe  devlseea 
re  not  made  parties  plaintiff  or  defend-  I 


ant,  and  <m  ttant  ground  a  demnnm  to  flu 
petition  was  sustained.  The  court  snju: 
"The  only  parties  Intansted  In  the  estate 
•X*  tbe  chUdren  of  Jamea  and  fiUsabetli  Bd- 
dle; yet  neither  of  them  are  made  parties 
to  the  proceeding,  though  the  very  object  of 
tbe  will  la  to  devest  them  ot  On  property 
devised  to  tbea  by  ttiete  pajdfntber.  No 
decree  or  Judgment  under  such  ctrcnm- 
stances  could  have  any  fwoe  or  effect  for  a 
Judgment  Is  «ily  iv«ative  against  those 
who  are  made  parties  to  tbe  suit"  The' 
tedmlcal  contest  in  sndi  statutory  prooeedr 
Ing  la  over  the  vaUdity  of  die  wlU,  but  the 
ultimate  object— the  real  object-^a  to  do- 
termlne  tbe  rights  of  the  parties  to  the  prop- 
erty. Tbe  estate  la  neither  iocreaaed  nor 
dlmtntsbcd  by  the  result;  and  tbe  executor 
Is  mly  Intraested  in  aeelng  that  the  f<»nul 
proof  of  tlie  dne  exaeotion  of  the  wUl  is 
made.  I  am  «mble  to  ace  any  good  rea- 
son why  an  executor  should  be  required  to 
aaaume  tbe  burden  of  litigation  between  fbt 
parties  directly  Intereated.  The  estate  ttsdf 
la  not  to  be  affected  by  the  result,  and  all 
parttea  Intwested  In  the  iwoperty  deviaad 
are  parties  to  the  suit  The  contest  bdng 
between  tte  partlea  directly  Intereated,  they, 
and  not  the  eatate,  ahould  bear  the  expoise 
of  the  litigation.  Any.  other  rule  mlgtat 
operate  ruinously  to  estates,  and  is  contrary 
to  the  manifest  poU<7  of  our  law.  If  tbe 
ejqtense  of  the  etmteatanta  Is  to  be  paid  out 
of  the  estate,  they  would  have  noticing  to 
loae  and  everything  to  gain  by  tbe  contest 
There  would  be  no  limit  to  the  expense  tbe 
parties  ml^t  incur  abort  of  the  value  of 
the  eatete  itadf.  Tbe  entire  eatate  could 
therefine  be  awiUIowed  up  In  tbe  Utigation. 
and  the  contaatanta.  If  auccessfvl,  would, 
reap  a  barren  victory.  A  premlnm  to  oon^ 
test  the  will  would  ttius  be  glvoi  to  partleB 
who  might  be  displeased  with  the  disposi- 
tion the  teetator  had  made  of  hia  property. 
But  few  niuatlafactory  wills  would  escape 
a  contest  A  rule  leading  to  such  resulte 
would  be  clearly  contrary  to  the  policy  of 
our  law.  Under  tbe  statutes  and  laws  tf 
this  state,  a  sucoessful  party  to  a  ault  la 
generally  only  entitled  to  hia  taxable  coats 
as  expenaea,  and  no  reason  con  be  seen-  tot 
a  different  rule  In  these  cases.  The  case  la 
not  at  all  analogous  to  one  affecting  an  es- 
tate in  tbe  hands  of  a  trustee.  The  trus- 
teeship of  the  executor  la  snapended  during 
the  litigation,  and  he  has  no  power  oyer  the 
estate,  and  no  duty  to  perform  In  reqiect  to 
tt  other  than  what  he  derived  from  hia 
mere  nomination  by  tbe  testatw.  It  is  also 
held  under  this  statute,  as  has  been  seen, 
that  the  devisees  claiming  under  a  wUl 
must  be  made  parties,  or  their  loter^ts  will 
not  be  affected  by  the  Judgment;  and  this, 
though  the  executor  be  a  party.  Tbe  clear 
inference  is  that  the  executor  is  not  required 
to  assume  the  burden  of  tlie  litigation,  and 
does  not  represent  the  benefidories  under 
tbe  will.   Tbe  statute  auttiwlaes  a  contest 
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to  be  Hutltntod  to  establlBb  a  wlU  that  baa 
been  rejected  by  the  probate  court  The 
execntor  la  not  reauired  to  commence  tbla 
contest,  whaterer  hia  privilege  may  be.  It 
maj  be  Inetitnted  by  any  person  interested. 
If  npon  snch  a  contest  the  Trill  Is  again  re- 
jected. It  cotild  hardly  be  said  that  the  ee- 
tate  sfaonld  pay  the  expenses.  FlnaUy*  the 
statute  reqalres  an  issue  to  be  made  up, 
"whether  the  writing  produced  be  the  will 
of  the  testator  or  not,  which  shall  be  tried 
by  a  jury,  or.  If  neither  party  require  a  Jury, 
by  the  court."  Rer.  St.  8888.  An  ordi- 
nary jury  trial  Is  thus  provided,  one  p&rtj 
affirming  and  the  other  denying  the  valid- 
ity of  the  instrument  In  question.  The  court 
has  the  right,  after  verdict,  to  ^rant  a  new 
trial,  "as  In  other  cases,"  and  either  party 
has  the  right  to  appeal.  Id.  |  8888.  It 
could  not  have  been  Intended  that  the  es- 
tate should  pay  the  expenses  while  the  par- 
ties control  the  proceedings.  It  Is  true,  gen- 
erally speaking,  that,  In  case  the  will  is  es- 
tablished by  the  contest,  it  could  make  no 
practical  difference  whether  the  expenses 
of  the  parties  malDtaining  the  will  were 
paid  dnrectly  by  the  parties  who  claim  un* 
der  it,  or  out  of  the  estate  which  they  will 
ultimately  receive.  But  that  is  not  always 
so,  as  Is  illustrated  by  this  case.  La  Motte 
and  his  sister  are  devised  specific  real  es- 
tate, and  the  residue  is  left  to  the  heirs  of 
the  testator.  The  residuary  legatees  are  the 
contestants.  If  the  expense  of  defending 
the  will  be  paid  out  of  the  estate,  the  en- 
tire burden  will  fall  upon  the  residuary  es- 
tate, and  consequently  ujmn  contestants^ 
While  it  would  have  been  the  duty  of  the 
executor  to  propound  the  will  for  probate, 
and  in  statutory  contests  to  make  formal 
proof  of  Its  due  execution  and  attestation. 
If  no  one  else  undertook  that  duty,  yet  the 
expense  of  trying  the  matters  contested 
abould  be  borne  by  the  parties  interested  in 
the  result.  La  Motte  was  not  only  execu- 
tor, but  a  devisee,  under  the  will,  and  large> 
ly  Interested  In  its  establishment;  and  we 
aasume  that  the  expense  incurred  by  him 
in  the  litigation  was  In  behalf  of  himself 
and  sister,  and  none  of  it  should  be  paid  out 
of  the  estate.  In  allowing  these  items  of 
expense  we  are  of  the  opinion  the  drenlt 
court  committed  error. 

6.  Objectlcm  Is  made  to  commission  al- 
lowed the  executor  on  rents  of  real  estate 
collected  by  the  administrator  pendente  lite. 
Ttae  item  aa  it  appears  in  the  settlement  Ik 
"March  24,  ISdS.  By  two-thirds  baL  of  6 
per  cent  com'n  (divided  with  St  Louis 
Trust  Co.),  adm'r  pend.  ilte,  l,aiB.fi2."  It 
appears  that  an  arrangement  was  made  be- 
tween La  Motte  and  the  trust  company  that 
the  latter,  while  acting  as  administrator 
pendente  lite,  should  pay  to  the  former  two- 
thirds  at  the  commission  on  tenta  of  real  ee- 
tate.  The  real  estate  upon  which  rents 
were  collected  Included  that  devised  to  Im. 
itotte,  but  it  dcNB  hot  afipear  what  pn- 
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portion  of  the  tmts  was  derived  tiKreCiDtn. 

Under  the  Missouri  law  of  administration, 
the  executor  or  administrator  has  nothing 
to  do  with  the  renting  of  real  estate  unless 
authorized  by  the  probate  court  or  unless 
the  will  so  directs.  The  real  estate  de> 
scends  to  the  heir  or  passes  to  the  devisee, 
and  not  to  the  executor  or  administrator. 
But  iu  cose  the  representative  assumes  to 
act  without  authority,  he  Is  bound  as  such 
to  account  for  the  rents  collected.  He  and 
his  securities  are  estopped  to  deny  his  au- 
thority. Lewis  V.  Carson,  93  Mo.  091,  3  S. 
W.  483,  and  6  S.  W.  3C5.  The  temporary 
administrator,  while  in  charge  of  the  estate, 
acts  in  the  character  of  a  receiver,  and 
should  take  charge  of  all  the  property  the 
right  to  which  may  be  affected  by  the  con- 
test whether  real  or  personal,  and  preserve 
It  for  those  who  may  be  entitled  to  It  at  the 
end  of  the  suit  The  statute  requires  the 
temporary  administrator  "to  take  charge  of 
the  property,  and  administer  the  same  ac- 
cording to  law,  under  the  direction  of  the 
court."  Bev.  St  1888,  |  13.  The  statute  Is 
broad  enough,  we  think,  to  Include  the  real 
estate  the  title  of  which  is  Indirectly  in  con- 
troversy, and  depends  upon  the  result  of  the 
contest.  If  the  heir  or  devisee  should  collect 
the  rents,  the  other  would  have  no  security 
for  its  return  in  case  the  Judgment  should 
entitle  him  to  It.  The  trust  company,  while 
acting  as  administrator,  had  the  right  to  col- 
lect the  rents  on  the  real  estate,  and  was 
entitled  to  the  commission  allowed  by  law 
on  all  sums  collected.  It  had  the  right  to 
divide  the  commission  as  It  saw  fit  Yet  the 
devisee  was  only  entitled  to  the  net  rents, 
less  the  entire  commission,  on  the  property 
devised  to  him.  When  the  will  was  estab- 
lished. La  Motte  was  entitled  to  have  the 
rents  collected  on  his  [Ht>perty  paid  back  to 
hhn,  less  the  5  per  cent  commission.  He 
should  not  have  the  entire  rents  paid  to  bim, 
and  also  charge  the  commission  thereon 
against  the  estate.  The  Judgment  Is  re- 
versed, and  cause  remanded,  with  directiona 
to  correct  the  settlement  as  herein  Indicated, 
and  at^ove  It  as  corrected.  AH  concur. 


WBBB  OITT  &  O.  WATERWORKS  OO.  v. 

CITY  OF  OARTERVILLE. 
<8ii]^«me  Court  of  Mis«>url.   Dee.  14,  1887.) 

CmsB  —  OoataAcn  —  Nsoasa^aT  Uvamrr  Bx* 
ptnesB— Xhcohb. 
1.  In  determiDing  the  necessary  ennent  cx- 
pensefl  of  a  dty  to  see  if  It  has  income  in  exceai 
thereof  allowing  judgment  against  it  for  rental 
of  hydrants,  only  the  salaries  of  Its  officers  and 
of  a  reasonable  police  force  are  to  be  eraiiderfed; 
Rev.  St  1889,  S  4977.  declaring  that  In  case 
execution  be  issued  agtunst  a  city,  and  returned 
nnsatlafied.  It  may  be  compelled  to  levy,  witblB 
constltational  limits,  a  tax  to  be  paid  Am  execa- 
tlon  creditor,  except  anch  amount  as  mar  be 
necessary  to  oay  the  reasonable  salary  allow- 
ed by  law  to  the  mayor,  council,  assessor,  mar- 
shal, constaUe,  attorney,  and  a  reaaonaWe  poike 
focce." 
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2.  Money  derlred  by  a  dtr  from  sale  of  bondB 
is  no  part  of  its  income  and  revenoe,  aa  respecta 
power  to  eontmct  debta  In  any  rear  in  exoeai 
fliereof. 

In  bane.  Appeal  from  circuit  court,  Jas- 
per county;  Thomas  Hackney,  Special  Jndge. 

Action  by  the  Webb  CII7  &  CarterrlUe  Wa- 
terworks Company  agalDBt  the  city  of  Oor- 
tenrlUe.  Judgment  for  defendant  Plain- 
tiff appeals.  Berersed. 

Stewart,  Gnoningbam  A  Eliot  and  Galen  Sc 
A.  B.  Spencer,  for  appellant  UcBeynolda 
ft  Halliburton,  for  respondent 

BURGESS,  J.  This  is  an  acUon  by  plain- 
tiff,  as  the  assignee  of  one  James  O'Neil, 
against  defendant,  for  tbh  sum  of  (5,406.76, 
alleged  to  be  due  plaintiff  from  defendant 
for  hydrant  rental.  There  was  Judgment 
for  defendant  in  the  clrcnlt  court,  from 
which  plaintiff  appealed. 

On  or  about  the  27th  day  of  July,  1889,  the 
board  of  aldermen  of  the  defendant  city,  by 
ordinance  duly  passed,  numbered  27,  grant- 
ed to  said  O'Netl,  bis  associates  and  assigns, 
for  the  full  period  of  20  years  from  the  com- 
pletion thereof,  the  exclusive  right  to  con- 
struct erect  and  operate  In  said  city  a  sys- 
tem of  waterworks,  and  to  supply  the  city 
and  its  inhabitants  with  water.  Under  the 
contract  defendant  was  to  pay  $60  per  an- 
num for  the  use  of  each  hydrant  erected  by 
O'Neil,  which  was  to  be  paid  in  equal  in- 
stallments of  $12.60  each  after  the  expiration 
of  each  qoarter,  viz.  on  the  10th  day  of  April, 
July,  October,  and  January  of  each  year. 
O'Neil  accepted  the  terms  of  the  contract 
which  was  fully  consummated,  and  this  suit 
ts  brought  by  plaintiff,  who  succeeded,  as  as- 
signee, to  all  hia  interest  In  the  contract 
The  works  were  constructed,  the  hydrants 
erected,  and  defendant  had  the  use  of  the 
hydrants  according  to  contract  No  provi- 
sion for  the  levy  of  a  8i)ecial  tax  to  pay  said 
hydrant  rental  was  ever  at  any  time  made 
by  the  city.  The  defendant  answered  the 
plaintiff's  petition,  substantially  denying 
each  and  every  averment  thereof,  and  set- 
ting up  the  special  defenses:  First  That  at 
the  time  of  the  passage  of  Ordinance  No.  27 
defendant  was,  and  for  years  prior  thereto 
was,  and  ever  since  has  been,  levying  a  tax 
upon  the  property  within  its  limits  "to  more 
than  the  full  amount  and  extent  authorized 
and  permitted  by  the  constitution  and  laws 
of  Missouri,"  and  that  all  the  revenue  deriv- 
ed from  such  tax  was  and  is  required  and 
used  in  paying  the  ordinary  current  expenses 
and  charges  of  carrying  on  the  city  govern- 
ment outalde  of  the  Indebtedness  attempted 
to  be  created  by  said  ordinance,  and  In  pay- 
ing past  indebtedness  created  before  It  be- 
came a  city  of  the  fourth  class,  and  that 
from  snch  levy  and  collection  defendant  has 
no  means  or  money  to  pay  plaintiff's  claim. 
Second.  That  at  no  time  since  said  ordi- 
nance was  passed  could  the  defendant  by  the 
levy  of  the  tax  allowed  by  law*  have  raised 


the  necessary  funds  to  pay  the  debt  so  at- 
tempted to  be  created,  or  any  part  thereof, 
after  paying  Its  ordinary  running  eiq>en8ee, 
and  keeping  up  Its  city  government  Third. 
That  said  ordinance  attempted  to  create  an 
indebtedness  tor  the  defendant  city  to  no 
amount  Including  existing  indebtedness,  ex- 
ceeding in  the  a^regate  6  per  centum  of  the 
value  of  the  taxable  property  of  the  dty: 
that  defendant  at  that  time  had  an  oot- 
standlng  Indebtedness  of  over  $5,000;  and 
that  the  indebtedness  attempted  to  be  cre- 
ated by  said  ordinance  and  contract  exceed- 
ed 6  per  centum  of  the  taxable  property 
within  defendant's  limits.  Fourth.  That 
the  indebtedness  attempted  to  be  created  by 
aaid  ordinance  and  contract  la  more  than  6 
per  centum  of  the  taxable  value  of  the 
property  within  defendant's  limits,  as  shown 
by  the  state  and  county  assessment  for  any 
year  after  the  attempted  creation  of  each 
indebtedness.  Fifth.  Tbat  as  to  $3.331.7& 
of  the  debt  sued  for  by  the  plaintiff,  defend- 
ant had  issued  to  plaintiff  its  warrants  on  Its 
treasurer,  and  that  said  warrants  were  de- 
livered and  accepted  in  payment  of  said 
Indebtedness;  and  that  plalntifTs  remedy, 
if  any,  as  to  said  amount  is  by  suit  upon 
snch  warrants.  Trial  by  Jury  was  waived, 
and  the  cause  was  tried  by  the  eoort  sitting 
as  a  jury. 

It  was  admitted  before  the  court  that  de- 
fendant during  all  the  transactions  in  ques- 
tion, was  a  city  of  the  fourth  <dass,  having 
more  than  1,000  and  less  than  10,000  Inhab- 
itants. It  was  proved  that  during  all  the 
time  in  question  the  defendant  had  had  the 
actual  use  of  the  hydrants.  Plaintiff  ten- 
dered at  the  trial,  and  offered  to  anrrender 
to  defendant  six  certain  warrants  of  de- 
fendant given  for  part  of  the  water  rental 
sued  for,  being  warrants  of  numbers  and 
dates  following:  No.  60.  dated  October  13. 
1S02;  No.  115.  dated  January  20,  18t»3:  No. 
151.  dated  April  13,  1893;  No.  42,  dated  July 
6,  1803;  No.  72,  dated  October  27,  1803;  and 
No.  127.  dated  January  4,  1894.  And  prov- 
ed that  said  warrants  were  not  taken  in  pay- 
ment of  said  rental,  but  were  taken  to  be 
in  payment  of  rental  only  when  In  fact  aald 
warrants  should  be  paid.  Plalntifl  thea 
proved  the  rentals  sued  for  to  have  been 
due  quarterly,  as  follows:  For  the  year 
1892:  Third  quarter,  ending  September  30. 
$fil2.50;  fonrth  quarter,  ending  December 
81,  $512.60.  For  the  year  1893:  First  quar- 
ter, ending  March  81,  $512.60;  second  quar- 
ter, ending  June  30,  $612.60;  third  quarter, 
ending  September  80,  $666.75;  fourth  quar- 
ter, ending  Z>ecembM'  31,  $676.  For  the 
year  1894:  First  quarter,  ending  Uardi  SI, 
$676;  second  quarter,  ending  June  30,  $67S: 
third  quarter,  ending  September  30,  ffrnt,— 
total,  $6,406.76.  Defendant  proved  the  as- 
sessed value  of  property  within  Iti  limits  as 
per  its  tax  books,  to  wit:  Real  estate,  per^ 
sonal  property,  merchandise,  and  insurance 
to  have  been.  In  1801.  flM|8M:  180%  $«B8.- 
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134;  1^,  18M.  ^,012,-and  that 

the  tax  levy  for  all  these  years  was  50  cents 
on  the  $100  for  each  year.  Defendant  then 
proved  that  the  books  of  Its  treasurer  for 
tHe  years  1882,  1893,  and  1891  showed  re- 
ceipts and  disbursements  as  follows:  For 
ttae  year  1892,  total  receipts,  $7,21tU6,  In- 
cluding $4,000,  proceeds  of  the  sale  of  bonds 
of  the  city,  and  dlsbarsements,  f6,881.&0,  In- 
fltidlng  91,500  bonds  paid.  For  the  year 
1893,  total  receipts,  $4,997.23,  and  disburse- 
ments, $6,222.10.  For  the  year  1894,  total 
receipts.  $9,747.90,  Including  $6,000,  proceeds 
of  sale  of  cit7  bonds,  and  disbursements,  $9,- 
Oia67,  Including  $6,000,  bonds  and  Interest 
paid.  What  was  the  particular  character 
or  purpose  of  these  disbursements,  or  by 
what  authority  they  were  made,  was  not 
shown,  except  as  to  the  $1,500  In  16^  and 
the  $6,000  In  1894,  pttld  on  bimdft  aod  Intw^ 
est  due  on  bonds. 

Orer  the  plalntUTs  objection,  W.  U  Weea 
was  permitted  to  testify  that  he  had  examin- 
ed the  books  of  the  city  clerk,  and  bad  figured 
up  the  total  amount  of  receipts,  as  shown  by 
those  books  and  by  the  treasurer's  books,  and 
had  made  a  statement  showing  the  amount  of 
such  receipts  and  the  amount  of  warrants  Is- 
sued, the  amount  of  the  warrants  being  ob- 
tained from  the  warrant  stub  book  and  the 
Journal  of  the  board  of  aldermen;  that  he 
has  prepared  a  statement  of  those  matters, 
which  Included  also  money  received  (as  shown 
bgr  the  treasurer's  books)  from  sale  of  bonds 
during  aatd  times.  Defendant  offered  said 
statement  as  the  result  of  the  witness*  in- 
▼estlgmtiotts,  and  this  statement  was  put  In 
erldCToe  over  the  piahttUTs  ol^ectlon.  That 
statement  shows  receipts  and  warrants  or- 
dered for  the  years  1892,  1893,  and  1894,  as 
follows:  In  1892,  receipts  Including  $4,000 
proceeds  of  bonds  sold,  $6,930.41,  Instead  of 
$74!15>16,  as  iwerlously  shown  from  the  treas- 
urer's books  for  1882,  and  a  total  of  warrants 
Issued  and  bonds  and  Interest  paid,  $0,493.02. 
For  the  year  1893  It  shows  receipts,  $5,012.23, 
Instead  of  $4,997.23,  as  shown  by  preceding 
statement  from  the  treasurer's  books,  and  a 
total  of  mrrants,  $5,341.78.  For  the  year 
1894  It  shows  total  receipts,  including  $6,- 
000,  proceeds  of  bonds  sold,  $0,863.86,  Instead 
of  $0,747.90,  as  shown  by  preceding  state- 
ment taken  from  the  treasurer's  books;  and 
It  shows  warrants  ordered  and  payment  of 
bonds  and  Interest  In  1894,  $0,418.14.  This 
statement  shows  no  particulars  or  character 
of  the  allied  warrants,  or  for  what  purposes 
tosned,  nor  anything  as  to  the  nature  of  any 
payments,  exc^t  $1,500  bonds  paid  In  1892. 
and  $6,000  bonds  and  interest  paid  In  1894. 
Defendant  thai  proved  that  In  October.  1890, 
It  Issued  $1,500  bonds,  and  in  July,  1891,  $1,- 
600  more  bonds;  that  In  October,  1891,  it  is- 
sued $1,600  bonds,  with  which  the  bonds  of 
October,  1890,  were  taken  up;  tliat  In  1S92 
It  Issued  $4,000  bonds,  $1,600  of  the  proceeds 
vt  which  were  used  In  taking  up  the  Issue  of 
July,  laoi;  and  that  under  an  ordbiance  (or- 


dinance  124)  passed  In  November,  1893.  It  is- 
sued $6,000  of  bonds,  from  the  proceeds  of 
which  all  ks  outstanding  bonds,  to  wit,  $l,eOOi 
Issued  In  July.  1891,  and  $4,000,  issued  In 
1892,  with  accrued  Interest,  were  paid.  Or^ 
dinance  ,No.  124,  under  which  this  Issue  of 
$6,000  bmds  was  made,  provides  that  "said 
city  shall  levy  and  collect  a  tax  annually  of 
fifteen  cents  on  each  one  hundred  dollars 
valuatton  on  all  the  taxable  property  of  said 
dty  out  of  the  tax  rate  allowed  hy  law  to  be 
levied  and  collected  on  all  taxable  property  of 
said  city,  with  which  to  pay  the  Interest  on 
said  Indebtedness  as  It  falls  dne,  and  also  t» 
constitute  a  sinking  fund  for  the  payment  of 
the  principal  thereof."  Defendant  then  Iih 
troduced  an  abstract  from  the  books  of  the 
dty  derk,  showing  warrants  of  the  dty  of 
Cartervllle  (excluding  hydrant  rentals)  drawn 
for  the  years  1892,  1883,  and  1894,  mdnslve. 
The  total  of  warrants,  exdusive  of  hydrantr 
rentals,  issued  tm  the  year  1892,  was  $4.- 
117.37;  for  the  year  1898.  $3,157.98;  for  the 
year  1894,  ^363.14.  Among  other  disburse^ 
ments.  It  appears  that  then  was  expended  out 
of  the  funds  of  the  dty,  upon  a  cemetery  and 
in  the  salary  of  a  sexton  therefor.  In  1892^ 
$283.76;  in  180B,  $55;  hi  1804,  $40.10.  Also, 
besides  a  dty  marshal,  paid  at  the  rate  of 
$40  per  month,  there  was  expended  In  the 
salary  of  a  deputy  ci^  marshal  in  1892,  $385; 
in  1803,  $266.50;  and  In  1894.  $260.  Also  for 
curbing  and  guttering  streets  there  was  palA 
out  of  the  dty  treasury.  In  addition  to  the 
street  commlssloner'B  salary  In  1892,  $371.76k 
Also  for  salary  of  a  street  commissioner  there 
was  spent  In  the  year  1892.  $328.50;  in  1888» 
$357.75;  in  1894,  $144.65.  Also  for  salary  of 
a  deputy  street  commissioner  in  1882  there 
was  spoit  $186.  Also  for  Insurance  on  build- 
ings there  vras  spent  In  the  year  1882.  $40.50^ 
and  In  the  year  1803,  $42,  and  in  1894,  $17.60. 
Also  for  a  road  grader  there  was  spent  In 
1892,  $285.  It  seMns  that  the  city  was  un- 
able to  pay  Its  hydrant  rental  from  Its  in- 
come and  revenues  from  the  time  It  first  be- 
gan to  use  the  hydrants,  and  for  that  purpose^ 
and  to  partially  pay  the  expenses  of  the  dty 
government.  It  continued  to  borrow  monej 
until  It  Iiad  bonds  outstanding  aggregatlnip 
the  sum  of  $5,500  at  the  time  it  ceased  to  pay- 
Its  hydrant  rental. 

Plaintifr  asked  and  the  court  refused  to  de- 
dare  the  law  to  be  as  follows:  (1)  "Under 
the  contract  introduced  In  evidence,  if  the 
plaintiff  has  compiled  with  the  requirements 
and  provisions  thereof  as  to  furnishing  water 
for  use  of  defendant,  the  defendant  became 
Indebted  to  plaintiff  on  March  31st,  June  80tb. 
September  30th,  and  December  Slst,  resqiee- 
tlvely,  of  each  year,  for  hydrant  rental  for 
the  three  months  preceding  each  of  said 
dates,  at  the  rate  of  twelve  and  B^/ite  dollars 
for  each  hydrant  furnished  defendant  ta^ 
plaintiff  under  the  terms  of  said  contract; 
and  if,  at  the  tlnw  of  incurrtng  any  audi  In- 
debtedness, to  wit,  on  any  of  the  dates  abom 
mentioned,  in  any  year  from  ui4  *nnin<ihiy 
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September  30,  18^  to  and  Indndlng  Septem- 
ber 80,  1894.  the  total  Income  and  revenue  of 
defendant  city  then  and  thereafter  provided 
for  and  collected  daring  such  year  had  not 
been  expended  by  taid  city,  but  there  remain- 
ed unexpended  of  such  amount  sufficient  to 
pay  such  hydrant  rental  for  the  three  months 
next  preceding  such  date,  the  finding  vUl  be 
for  plaintltC  for  all  such  quarters'  hydrant 
rentals."  (2>  "If  the  contract  Introduced  In 
«Tldettce  vras  made  by  plaintiff  and  defend- 
ant with  the  assent  of  two-thirds  of  the  TOt- 
«n  of  the  city  of  Carterrllle  voting  at  an 
election  called  and  held  for  that  purpose,  of 
which  election  there  bad  been  given  fifteen 
days'  prevlona  notice  by  publication  In  a 
newspaper  published  In  said  city  of  Carter- 
TlUe,  and  the  indebtedness  then  and  there- 
after Incurred  under  said  contract  did  not,  In- 
<dudlng  exUtlng  Indebtedness,  in  the  aggre- 
gate exceed  five  per  centum  of  the  value  of 
the  taxable  property  In  said  city,  as  ascer- 
tained by  the  assessment  next  before  the  last 
aaseasment  for  state  and  county  purposes, 
previous  to  the  Incurring  of  any  Indebtedness 
thereunder,  the  finding  will  be  for  the  plain- 
tiff." Plaintiff  duly  excepted  to  the  action  of 
the  court  in  refusing  Its  declarations  of  law. 

At  the  request  of  defendant  the  court  de- 
clared the  law  to  be  as  follows,  to  wit:  "The 
court  declares  the  law  to  be  that  by  the  terms, 
"Necessary  expenses  of  the  city,  to  keep  up  its 
organlKation,  and  perform  the  functions  for 
which  it  is  organized,*  are  the  following: 
Pay  of  salaries  of  city  officials;  keeping 
streets  in  repair;  publishing  city  ordinances; 
expenses  of  city  elections;  removal  of  nui- 
sance; board  of  i^lsoners,  and  supplies  for 
«Ity  Jail;  cost  of  preparing  tax  books;  neces- 
sary supplies  for  city  officials."  The  court, 
of  its  own  motion,  gave  the  following  decla- 
ration of  law,  to  wit:  'The  court  declares  the 
law  to  be  that  the  contract  entered  into  be- 
tween the  city  of  CartervlUe  and  the  plain- 
tiff is  valid,  and  binding  on  the  defendant, 
-provided  the  court  finds  that  the  hydrant 
rentals  mentioned  In  said  contract  could  be 
paid  out  of  the  Income  and  revenue  provided 
toy  the  defendant  for  each  year,  after  first 
■dednctliig  therefrom  the  necetsary  expenses 
tar  malntatning  the  dty  government;  and. 
If  the  court  finds  from  the  evidence  that  the 
Ineome  and  revenue  provided  by  thedefendant 
for  each  year  for  which  plaintiff  soei  tot  hy- 
drant rental,  after  deducting  the  necessary  ex- 
peiues  of  maintaining  the  city  government  for 
each  year,  was  insufficient  to  pay  the  whole  or 
juy  part  of  the  hydrant  rentals  for  the  same 
yaa,  the  finding  and  Judgment  mnst  be  for  the 
defendant."  Thweupon  the  court  found  In 
favor  of  the  defendant,  and  made  its  written 
flndlug  In  the  following  words:  "The  'Court 
flads  fnHD  the  evidence  that  the  ordinance 
mentioned  in  plaintiff's  petition  was  duly  paaa- 
•«a  ttw  board  of  aMennen  of  the  cl^  vt 
CarterrtUe;  that  an  Section  was  duly  held  In 
«ald  dty,  oa  prqper  notkse,  on  the  day  men- 
tioned In  tba  petition,  and  at  th«  oald  olectlM 


the  said  ordinance  was  appcoveH  and  rati- 
fied by  more  than  two-thirds  of  all  the  vot- 
ers voting  at  said  election;  that  the  plaintiff 
has  complied  with  all  the  terms  and  condi- 
tions of  said  ordinance,  and  pot  In  additional 
hydrants  when  requested  by  aald  dty:  and 
has  fnznlshed  the  water  to  said  dty,  and  fur- 
nished the  city  the  use  of  the  hydrants  men- 
tioned In  the  petition,  during  the  times  there- 
in stated.  The  court  farther  finds  that,  ex- 
dudlng  from  consideration  moneys  received 
from  the  sale  of  bonds  Issued  aald  dty. 
and  excluding  from  consideration  moneys  paUl 
by  said  cllj  on  Its  bonds,  that  the  Income  and 
revenue  ivovlded  by  aald  dty  for  any  one 
year  has  not  tteen  safltelent  to  pay  the  whole 
or  any  part  of  said  hydrant  rental,  after  the 
dty  has  first  paid  Its  necessary,  ordinary  cur- 
rent expenses  for  the  maintenance  of  the 
dty  government;  that  no  provision  for  the 
levy  of  a  special  tax  to  pay  the  said  hydrant 
rentals  was  made  by  the  said  city  before  or 
at  the  time  of  malcing  the  contract  with 
{^IntUTs  assignor,  James  0*Ne]l,  nor  before 
or  at  the  time  ^riaintlff  fumlafaed  the  city 
water  under  the  said  contract  And  the  court 
declares  the  law  to  be,  from  these  facts,  that 
the  ordinance  passed  by  the  board  of  alder- 
men and  mayor,  and  ratified  by  the  voten 
of  the  city  of  Carterrltle,  not  having  made 
provisions  for  the  levy  of  a  qwclal  tax  to 
pay  the  hydrant  rental  which  might  there- 
after become  due  to  the  idalntlff,  the  board 
of  aldermen  of  the  city  of  Cartezrille  have 
no  power  to  levy  a  special  tax  to  pay  said 
hydrant  rentals,  and  the  plalntUC  must  look 
alone  to  the  annual  Income  and  revenue  of 
the  said  city  for  each  year  to  pay  said  hy- 
drant rentals;  and  that  the  dty  baa  the 
right,  and  it  is  Its  duty,  to  first  pay  out  of  its 
said  annual  Income  and  revenue  the  ordi- 
nary expenses  necessary  to  maintain  the  dty 
government  for  each  year;  and,  aa  snch  ordi- 
nary annual  expenses  equal  or  exceed  the 
annual  Income  and  revenue,  the  plaintiff  Is 
not  entitled  to  recover." 

By  the  declarations  of  law  given  and  the 
finding  of  facts  It  will  be  obaerved  that  all 
of  the  lasnea  Involved  In  the  pleadlnga  wm 
found  In.  favor  of  plaintiff,  except  that  the 
Income  and  revenue  iffovMed  by  the  city  for 
any  one  year,  ^dnding  moneys  recdved  from 
the  sale  ot  bonds  Issued  by  said  city  and 
moneys  pidd  1^  the  dty  <hi  Its  bonded  in- 
debtedness, was  not  auffldtttt  to  paj  tlie 
wliole  or  any  part  of  Its  bydmnt  rental  after 
the  dty  bad  first  paid  Ita  necessary  and  oi^ 
dlnarjr  ovensea  for  the  maintenance  of  the 
dty  government  In  tact.  It  Is  admitted  by 
eonnsd  for  defendant  In  their  hri^  that  the 
ruling  of  the  court  was  as  stated  on  all  of  the 
issues.  Defendant  took  no  appsnl,  ao  that 
the  only  question  to  be  considered  In  with 
respect  to  the  Issue  mled  adv«— iy  to  the 
plaintiff,  and  npon  which  the  ease  was  de- 
cided a^Inat  the  company;  that  Is,  tbe  salO- 
dency  of  the  ineome  and  revennes  of  tbe 
cUv  tax  tbe  yeais  In  viestkH(  dsElvedfiom  aD 
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Its  sonrcei  to  pay  Its  ordtnary  current  ex- 
pouefl.  Then  wai  no  requwt  bj  either 
party  for  the  court  to  state  Its  flndli^  upon 
the  facts  and  law  of  tbe  case,  so  that  In 
passfng  npon  tlie  qneBtlons  iDvoIred  resort 
may  be  had  to  the  finding  of  facts  by  the 
court,  the  declarations  of  law  asked  by  plaln- 
tur  and  refoaed,  the  declaration  of  law  given 
at  the  Instance  of  defendant,  and  that  which 
was  given  1^  the  court  of  Its  own  nMtlon. 
By  the  declaration  of  law  given  by  the  court 
of  Its  own  motion  It  was  hdd  that  the  contract 
between  the  city  of  CartervIUe  and  plaintiff 
Is  valid,  and  binding  on  the  defendant,  pro- 
vided the  hydrant  rental  mmtloned  in  the 
contract  conld  be  paid  out  of  the  Income  and 
revennes  inravlded  the  defendant  for  each 
year,  after  deducting  therefrom  the  neces- 
sary expenses  for  liialntalnlng  the  city  gor- 
emment;  but,  If  Insufficient  to  pay  the  whole 
or  any  part  of  tbe  hydrant  rentals  f<w  tbe 
■ame  year,  tbe  finding  and  lodgment  must 
be  for  tbe  defendant.  The  finding  of  tacts 
Is  In  accord  with  that  declaration  of  law.  By 
tt  the  court  finds  that,  exdodiog  from  con- 
sideration moneys  received  from  the  sale  of 
bonds  issued  by  the  dty,  and  deluding  from 
consideration  moneys  paid  by  the  city  on  its 
bonds,  the  hicome  and  revenue  provided  for 
tbe  city  for  any  one  year  was  not  sufficient 
to  pay  the  whole  or  any  part  of  the  hydrant 
rental  after  paying  Its  necessary  current  ex- 
penses for  the  maintenance  of  the  city  gov- 
ernment The  question,  then,  Is,  what  con- 
stitutes such  expenses?  By  the  declaration 
of  law  given  at  the  Instance  of  defendant 
such  expenses  were  held  to  include  not  only 
tbe  salaries  of  the  city  officials,  but  expraises 
for  keeping  streets  in  repair,  publishing  dty 
ordinances,  expenses  of  clly  dectlons,  re- 
moval of  nuisance,  board  of  prisoner^  and 
■npidies  for  dty  Jail,  cost  of  preparing  tax 
books,  and  necessary  sumtUes  for  city  offldals; 
and,  as  the  different  purposes  for  which  such 
expenses  were  Incurred  were  not  specified  in 
the  declaration  of  law  given  the  court  of 
Its  own  motion,  nor  in  the  finding  of  facta, 
we  can  but  condude  that  all  of  the  Items 
mentioned  in  defendants  declaration  of  law 
were  taken  Into  account  by  the  court  In  esti- 
mating the  amount  of  tbe  ^ty'a  necessary 
current  expenses  for  each  year.  What  should 
be  tndnded  in  such  current  and  necessary 
expenses  Is  somewhat  difficult  to  determine, 
imleas  that  question  Is  settled  by  section 
4977,  Rev.  8t  1889.  The  section  provides 
that.  In  case  an  execution  shall  be  issued 
against  any  Incorporated  town  or  dty,  and 
retomed  unsatisfied  In  whole  or  In  part  for 
want  of  property  whereon  to  levy,  the  chief 
officers  of  such  dty  may  be  compdled  by 
mandamus  to  levy,  within  the  constitutional 
limits,  assess  and  collect,  tbe  annual  taxes  In 
such  town  or  dty  from  year  to  year,  as  oc- 
casion may  retire,  and  order  the  same,  when 
collected,  to  be  paid  to  tbe  execution  creditor, 
bis  agent  or  assigns,  except  sncb  amount  as 
may  be  necesauy  to  pay  the  reasonable  sal- 


ary allowed  by  law  to  the  mayor,  council, 
assessor,  marshal,  constable,  attorney,  and  a 
reasonable  police  force  of  any  such  town  or 
dty.  It  will  be  seen  by  this  statute  that  th» 
necessary  current  expenses  of  such  cities  are- 
restrlcted  to  tbe  salaries  of  Its  officers,  and  of  a 
reasonable  police  force,  and  It  would  seem 
that  the  same  rule  should  ai^ly  in  an  action 
to  recover  a  judgment  under  the  circumstan- 
ce disclosed  by  tbe  record  In  this  case  that 
would  &ppiy  In  proceeding  to  collect  the  Judg- 
ment In  the  event  of  one  being  rendered.  The 
Items  of  expense  that  were  Imj^operly  con- 
sidered by  the  court  amounted  to  several 
hundred  dollars  each  year,  and,  but  for  the 
tact  that  they  were  Included  In  the  estimate 
of  the  current  and  necessary  expenses  of  the 
dty  for  each  year,  a  dlfferoit  result  would 
have  In  all  probability  been  reached.  It  was 
said  In  Lamar  Water  &  Electric  Light  Ca  v. 
City  of  Lamar,  128  Mo.  loc.  dt  202,  26  S.  W. 
1025,  and  81  S.  W.  756,  that  the  words  *'  in- 
come and  revenue  provided  for  such  year*  do 
not  mean  simply  tbe  revoine  raised  by  a  levy 
of  tax  on  real  and  personal  property.  Tbey 
Include  also  the  Income  derived  from  licenses 
and  from  all  other  sources."  Bnt  this  does  not, 
we  think,  as  inslBted  upon  1^  plaintiff,  in- 
dude  mon^a  arising  from  the  sale  of  lt» 
btmds  which  were  sold  by  the  dty  In  1882^ 
for  the  purpose  of  raising  money  to  pay 
¥1,(!00  of  Its  bonds  which  were  then  ont- 
standlng,  and  the  remainder  to  pay  other  In- 
debtedness; and  the  fact  that  the  remaining 
92,500  was  idaced  by  the  defendant  In  Its 
general  expmse  fnnd  does  not  alter  the  case. 
Income  does  not  mean  money  borrowed,  bat 
In  this  histsnce  means  revenues  derived  by 
the  dty  from  all  sources,  and  npon  aU  ac- 
counts. So  that  no  error  was  committed  by 
the  court,  when  estimating  the  annual  Income 
and  revenues  of  the  dty.  In  excluding  from 
Its  consideration  moneys  received  from  the 
sale  of  bonds  Issued  by  It,  and  moneys  paid 
by  it  upon  Its  bonds  which  were  outstanding. 
Under  the  circumstances  there  was  no  error 
committed  In  refusing  the  declarations  of  law 
asked  by  plaintiff.  It  follows  that  the  judg- 
ment must  be  reversed,  and  the  caose  r»* 
manded.  It  Is  so  ordered.  All  conair. 


SHERLOCK  et  at  v.  KANSAS  0X7  BBLT- 

RT.  00. 

(Supreme  Court  of  Miawari,  DivUon  Ho.  2. 

Oct  22,  1897.) 

Railboads^Poblio  Use— THARCHtsB—lCoinoirAi^ 
CoaroHATioM— FowKK  TO  Ghast^Ii- 

JCXCTIOK— JCRISOIonoM. 

1.  A  switch  track,  conatractad  and  opeiatsd 

alone  an  alley,  by  authority  of  the  city,  u  for  a 
pablTc  use. 

2.  A  municfpal  corporatiofn  has  no  power  to 
grant  Uie  use  of  an  alley  to  a  railroad  oonqiany 
to  lay  Its  tracks  ther^  if  the  ordinary  and  rea- 
Bonaole  effect  of  aach  a  grant  will  be  to  prevent 
or  unreasonably  impede  the  passage  of  other  ve- 
Udes  belonglnf  to  abutting  owners  or  oilier 
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membm  of  tbe  pnbKe  desirinf  to  hm  mtdi 
alley. 

3.  Where  m  raUroad  companr  bai  constrncted  a 
track  aloDs  aD  all^,  so  that  the  operation  of  cara 
tbereoQ  wQl  abstract  it,  a  oonrt  m  eQnity  has  ju- 
jladietion  to  enjoin  the  company  from  bo  using 
StM  tracks,  although  no  Injury  nts  as  yet  been 
■done. 

4.  Where  the  constmction  and  operation  by  a 
cailroad  of  a  track  would  prove  a  continnona 
-damage  to  property  owners,  no  adeqoate  remedy 
Mt  law  can  be  had,  and  a  court  of  equity  baa  Ju- 
risdiction to  grant  an  Injunction. 

AK)eal  ftam  circuit  court,  Jaduon  county; 
fldward  L.  Scarritt,  Judge. 

Bill  by  Ann  Sherlock  and  others  againat  the 
SaDsas  City  Belt-B&llway  Company  to  en- 
join tbe  building  and  operating  of  a  track 
■along  a  public  alley.  InJunctloQ  granted,  and 
■d^oodant  appeals.  Affirmed. 

Pratt,  Dana  &  Black,  for  appellant  Ken- 
aeth  HcC.  De  Weese,  for  respondents, 

OAMTT,  P.  J.  This  Is  an  appeal  from  a  de- 
btee of  the  circuit  court  of  Jackson  county 
perpetually  enjoining  Oie  defoidaiit  a  steam- 
nllroad  company  organised  under  the  laws  ct 
this  state,  from  constructing  Its  track,  and 
operatlns  its  engines  and  cars,  along  a  puUlc 
alley  from  Seventeenth  to  BIghteenth  streets, 
and  between  Walnut  street  and  Grand  ave- 
nue. In  Kansas  aty.  Mo.  The  plalntittS  are 
the  owners  of  lot  867,  In  block  28,  In  McGee's 
addition  In  Kansas  City.  Said  lot  fronts  on 
tbe  west  side  of  Grand  avenue,  with  a  width 
thereon  of  49^  feet,  and  run  westwanUy 
116.6  feet  to  said  alley.  Said  alley  is  16H 
feet  wide,  is  a  public  thoroughfare  dedicated 
as  an  alley  when  the  addition  was  platted, 
and  extends  north  and  south  through  several 
blocks,  ending  at  the  south  at  defendant's 
yards,  and  at  the  north  end  between  Fif- 
teenth and  Sixteenth  streets.  At  the  com- 
mencement of  this  suit  plalntittS  were  the 
owners  of  two  livery  and  sale  staUes  on  their 
aald  lots,  and  said  stables  abutted  on  said  al- 
ley; and  said  alley  waa  used  by  the  lessee  In 
removing  manure  from  the  rear  of  the  sta- 
bles. Some  time  In  the  year  1881  the  com- 
mon council  of  Kansas  City  by  ordinance 
granted  the  defendant  company  the  right  to 
construct,  maintain,  and  operate  a  switch 
track  north  and  south  along  said  alley, 
through  blocks  18,  23,  and  28  of  McGee'a 
addition,  from  the  south  line  of  Eighteenth 
street  to  the  north  terminus  of  said  alley,  and 
to  cross  Sixttenth,  Seventeenth,  and  Eigh- 
teenth streets  with  said  tracks;  and  In  1894, 
by  another  ordinance,  granted  the  right  to  lay 
a  side  track  not  lest  than  12  nor  more  than 
13  feet  west  of  the  center  of  said  switch 
track.  In  October,  1894,  under  and  by  vir- 
tue of  these  ordinances,  the  defendant  began 
dig^ng  out  and  grading  said  alley  In  the  rear 
of  plalntltTs  lot  to  bring  It  to  tbe  grade  estab- 
lished In  1877,  previous  to  the  erection  of 
plalntiers  building.  This  grading  lowered  the 
surface  of  the  alley  from  two  to  fire  feet 
Defendant  also  began  to  construct  a  standard- 


gauge  railroad  track  in  sold  alley,  and  had 
hauled  Its  material  on  the  ground  for  that 
purpose.  The  original  ^ndlcatitm  for  Injunc- 
tion in  this  GSM  ma  filed  Novonber  3, 1894. 
A  restraining  order  was  granted,  and  upon 
November  ZUA  the  amended  petttl(m  waa  fll* 
ed  upon  which  the  cause  waa  heard.  The 
temporary  restraining  order  waa  revoked. 
The  petitltm  containa  aTCTnenta  ot  tbe  own- 
mldp  of  the  lot  In  qneotlon,  tbe  Ineorpontion 
of  the  railroad  defendant,  the  chartering  of 
Kansaa  City,  the  natnre  and  relatlTe  idtu- 
tlon  of  tbe  adjacent  atreeta  and  alleys^  as  al- 
ready stated,  and  then  charges  that  "after- 
wards, and  some  time  on  or  about  the  

day  of  October,  18M,  or  oome  time  sbortly 
thereafter,  said  defendant  entered  Into  and 
upon  said  alley  named,  running  north  and 
sooth  throni^  said  Mock  twenty-«lght  (2$ 
ftom  Serenteentfa  street  to  Blghteottfa  street, 
as  aforesaid,  and  where  said  lot  three  hun- 
dred and  sixty-seven  {S67)  adjoins  or  abuts 
upon  said  alley,  and  dug  out  and  graded  down 
and  removed  the  earth  and  stone  from  said 
alley  where  plaintiffs'  said  lot  almte  ttaereM 
to  the  depth  of  ^ve  (6)  or  rix  (6)  feet,  and  an 
now  constructing,  and  intend  to  omstrnct,  in 
said  alley,  a  railroad  switch  track  of  stand- 
ard grade  In  said  alley  from  BOghteentb  street 
to  Seventeenth  street  for  private  use,  so  that 
said  alley  along  that  portion  thereof  tnm 
Eighteenth  street  to  Seventeenth  street  will 
be  entlr^y  and  wholly  occupied  by  said  de- 
fendant with  Its  said  railroad  track  and  en- 
gines and  cars  used  thraeon,  to  the  excltiston 
of  all  other  persons  whomsoever,  and  where- 
by aald  defendant  will  wholly  destroy  said  al- 
ley as  a  public  thoroughfare,  and  will  confine 
the  same  to  its  own  exclusive  use  without 
lawful  authority,  or  any  authority  whatever, 
and  wrongfully,  to  the  great  and  hr^rable 
damage  of  plalntiCTs,  which  said  obstructkm 
so  placed  and  maintained,  and  Intended  to  be 
placed  and  maintained,  by  said  defendant  In 
said  alley,  will  constitute  a  public  nulsancf' 
to  the  whole  public  (tf  tbe  state  of  Missouri, 
and  a  private  nuisance  to  these  idalntUIs: 
that.  In  addition  to  the  wrong  and  injury  sus- 
tained by  these  plaintiffs  as  aforesaid,  the 
said  def«idant  Is  now  constructing,  and  in- 
tends to  construct,  across  east  Eighteenth 
street,  and  across  east  Seventeenth  street,  in 
said  city,  between  which  said  streets  tbe  prop- 
erty of  plaintiffs  abuts  on  said  Grand  avenue, 
a  double-track  railroad  switch  track  of  stand- 
ard gauge,  for  private  use,  to  be  used  In  con- 
nection with  and  aa  a  part  of  said  proposed 
railroad  switch  track  in  said  alley;  that  said 
east  Seventeenth  and  said  east  Eighteenth 
streets  are  public  highways  and  thorough- 
fares, and  are  Important  traveled  highways 
in  said  city,  and  that  by  reason  of  the  con- 
struction and  operation  of  said  railroad 
switch  track  across  said  east  Seventeenth  and 
east  Eighteenth  streets  travel  will  be  diverted 
from  said  streets,  and  from  said  Grand  ave- 
nue, and  thereby  decrease  the  value  of  plaln- 
tlffa'  property,  and  take  away  trade  hereto- 
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fore  cnjojad  tqr  tb«n;  that  tlw  lald  Injuries 
will  be  contlnooos,  irreparable,  and  nnascer- 
t&inable,  and  cannot  be  compensated  in 
damages.  Tbat,  In  addition  to  the  wrongs 
and  injnriea  siutalned  l^tlwentlre  pnldlc  by 
reason  of  tbe  naisances  aforesaid,  tbese 
plaintiffs  will  sustain  local  and  spedflc  dam- 
ages and  Injuries  to  tbeit  said  pn^erty,  and 
In  tbe  use  thereof,  which  said  damage  and 
Injnxy  is  local,  pecnllar,  and  qtedfle  to  them, 
and  sqtarate  and  different  from  Qtat  of  tbe 
pnbUc  generally  or  otlm  jfenaaa  who  maj 
suffer  Injury  thereby;  that  said  damage  and 
injury  so  threatened,  by  reason  of  the  con- 
■truethm  of  said  railroad  track  and  engines 
and  ears,  will  be  continuous,  Ineparable, 
and  camiot  be  oompenaated  In  damages; 
that  plalntUh  are  without  adequate  rom- 
eOj  at  law.  or  any  remedy  whatever,  fw 
tbe  injuries  and  wrongs  as  aforesaid,  ex- 
cept In  equity  fw  the  abatement  of  said 
nuisances,  and  the  restoration  of  said  street 
to  the  use  of  the  puUlc,  and  eq^eclally  for 
Ow  free  and  open  use  of  those  plalntlflh 
In  oonnectl<ni  with  Uieir  said  lot  Where- 
f<we  j^ntlffs  pny  that  said  defmdant  may 
be  enjoined  and  restrained  from  construct- 
ing said  railroad  track  in  said  alley,  or 
from  the  obstruction  and  destruction  of 
said  alley  as  a  public  hU^way,"  etc.  De- 
fendant's answer  consists:  a)  Of  a  general 
denial  ^  That  plaintiffs  consented  to  the 
bnlUUng  of  said  railroad  In  said  all^,  and 
led  defendant  to  bdlere  that  tt  had  a  right 
to  construct  and  maintain  the  same,  and  vjh 
on  faith  thereof  defendant  expended  large 
sums  of  money.  <8)  That  It  was  a  railroad 
o^anlsed  and  extetlng  under  the  laws  of 
Missouri  and  Kansas,  and  authorised  to 
maintain  and  operate  a  railroad  and  engage 
In  the  switching  business.  Admitted  that  tt 
was  engaged  In  constmetlng  a  railroad  In 
said  alley.  ATerred  that,  in  1877,  Kansas 
01^  had  established  the  ^ade  of  said  all^ 
ordinance,  and  afterwards  ordinance 
granted  defendant  the  right  to  construct, 
maintain,  and  operate  a  railroad  track  orer 
and  upon  said  alley,  and  pursuant  to  such 
anfliori^  defendant  was,  at  the  time  of  tiie 
Institution  of  this  suit,  proceeding  to  cm- 
struct  Mid  railroad.  "That  In  the  construc- 
tion of  said  railroad  upon  said  alley,  pur- 
suant to  such  grant  by  s^d  city,  It  was  nec- 
essary to  excavate  the  surface  of  the  alley 
w^  to  the  grade  established  by  said  dty, 
and  such  excavation  was  made  almost  to 
said  grade  irtien  tbe  Injunction  herein  was 
served,  and  the  plaintiffs  claim  that  by  rea- 
son of  these  acts  their  property  will  be  dam- 
aged.** "That  the  doing  of  such  work,  and 
the  construction  and  maintenance  of  such 
railroad,  are  for  tb»  public  use,  and  the 
amount  of  compensation  to  be  paid  therefor 
cannot  be  agreed  upon  between  the  parties; 
wherefore  It  becomes  necessary  for  the 
court  to  take  some  steps  to  ascertain  the 
amount  of  damage.  If  any,  that  will  be  sus- 
tained 1^^  leaaon  of  the  j^nq^osed  action  of 


defendant  Wherefore  defendant  asks  that 
the  court  take  such  steps  as  are  necessary 
to  permit  this  detendant  to  acquire  the  rii^t, 
as  against  the  plaintiffs,  to  instruct,  main- 
tain, and  operate  Its  said  railroad  orer  the 
said  alley,  by  the  appointment  of  commis- 
sioners by  condemnation  proceeding^  or  In 
such  other  manner  as  the  court  may  deem 
proper."  At  the  Ajfril  term,  1896,  tbe  cause 
was  heard,  and  a  perpetual  Injunction  grant- 
ed, enjoining  and  restraining  defendant  from 
constructing,  operating,  or  malntalnbig  Its 
nOroad  in  said  all^,  and  directing  defend- 
ant to  remove  the  railroad  track  from  said 
alley  from  Seventeenth  to  Eighteenth 
streets.  From  that  decree,  after  proper 
stepii  In  the  circuit  court,  this  appeal  Is 
prosecuted.  Upon  the  heariuft  In  addltton 
to  the  facts  already  stated,  it  appeared  that 
after  the  dissolution  of  tbe  restraining  or- 
der, and  prior  to  the  final  hearing,  the  com- 
pany proceeded  to  lay  Its  railroad  track  In 
said  all^;  that  said  track  was  not  Isid  to 
the  centor  of  said  alley;  that  the  cars  which 
said  company  pmpomA  to  use  on  said  track 
averaged  10  feet  In  width;  that  tt  was  Im- 
posslUe  for  teams  ot  vehides  to  pass 
through  said  alley  when  said  trains  were 
moving  therein;  that  the  ordinance  of  the 
dty  ^aced  no  limit  wtaaterer  upon  the  num- 
ber of  trains  defendant  might  run  upon  said 
tracks,  nor  the  length  of  time  th^  should 
be  allowed  to  stand  thereon;  that  another 
ordinance  of  tiie  dly  required  all  livery  and 
sale  stebles  abutting  upon  alleys  to  main- 
tain doors  opentaig  outward  upon  said  al- 
leys to  expedite  the  escape  of  stock  In  case 
of  fire.  There  was  also  evidence  that  ttie 
rear  doors  of  said  buildings  wtte  used  for 
carrying  out  manure  and  rubbish  that  would 
necessarily  accumulate  in  said  stables;  that 
when  cars  were  allowed  to  stand  In  the  al- 
ley, we  were  passing,  there  would  remain  a 
space  of  only  3^  feet  on  either  side  for  the 
passage  of  vehlclM  or  animals.  There  was 
no  evidence  tiut,  up  to  the  time  of  the  trial, 
the  cars  of  the  company  had  been  allowed  to 
stand  upon  the  track  In  the  alley,  and  the 
then  superintendent  of  the  company  dis- 
avowed any  intention  of  permitting  them  to 
do  so.  The  evidence  further  tended  to 
prove  that  the  operation  of  the  road  on  said 
all^  in  the  rear  of  said  buildings  would  de- 
preciate their  rental  value  and  their  maAet 
value  for  sale. 

1.  "Few  questions  have  come  before  the 
courte  In  this  generation  of  greater  practical 
Importance,  or  InvolTing  larger  pecuniary 
Interests,  than  tboee  growing  out  of  the  con- 
struction of  railways  In  city  streets.  Wheth- 
er such  Btreete  may,  under  legl^tive  and 
municipal  authority,  be  occupied  by  railroad 
tracks,  to  the  IncouTcnlence  of  abutting  own- 
ers, without  making  compensation,  and 
what  limitation.  If  any,  there  Is  to  the  l^ls- 
lative  power  over  streeta  which  cannot  be 
transgressed  without  riolaUng  the  legal 
and  constitutional  righto  of  lot  ovmers,  are 
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questloiu  wbich  have  excited  the  gniTeat 
debate,  and  bare  been  tbe  subject  ot  tbe 
moBt  careful  Judicial  cooslderatlon."  An- 
drews, J.,  iQ  the  Kane  Case,  125  N.  Y.  175, 
26  N.  E.  278.  Judge  Cooley  In  his  Constitu- 
tional Limitations  remarks  that  "it  Is  not 
easy  to  trace  a  clear  line  of  authority,  run- 
ning through  tbe  various  decisions,  bearing 
upon  tbe  appropriation  of  streets  and  high- 
ways to  the  use  of  any  grade  or  species." 
And  such  is  and  must  be  the  testimony  of 
any  one  who  atteoipta  to  reconcile  "tbe 
TaclUatlon  of  tbe  courts  on  this  subject." 
Streets  are  highways,  dedicated  primarily 
for  public  travel  by  ordinary  methods,  but 
they  are  not  exclusively  devoted  to  that  pur- 
pose. Elliott.  Roads  &  B.  c.  21.  Abutting 
owners  have  the  right  appurtenant  to  their 
property  of  access  to  It  over  tbe  adjacent 
streets  and  alleys,  and  this  right  is  as  In- 
violable as  tbe  right  to  tbe  property.  While 
this  court,  by  a  long  line  of  decisions  from 
Lackland  v.  Ballroad  Co.,  31  Mo.  180.  down 
to  and  Including  Gaus  &  Sons  Mfg.  Co.  v. 
SL  Louis,  K.  &  N.  W.  Ry.  Co.,  113  Mo.  308,  20 
S.  W.  658.  has  held  that  "tbe  laying  of  a  rail- 
road tra(^  on  the  establiehed  grade,  and  oper- 
ating a  steam  railroad  thereon,  does  not  sub- 
ject tbe  street  to  a  servitude  dlfferrat  from 
that  which  was  ccaitemplated  in  the  original 
dedication."  It  has  been  seriously  questioned, 
and  It  may  be  gravely  doubted,  whethw  the 
weight  of  modem  authority  in  this  country 
la  not  rightly  arrayed  against  such  a  doctrine. 
Nor  has  it  been  accepted  with  us  without 
qualification.  A  street  cannot  be  used  for 
sidetracks,  water  tanks,  or  like  structures. 
Tate  V.  Railway  Co..  04  Mo.  14d.  As  already 
stated,  the  tracks  must  be  laid  to  grade,  so 
that  the  only  (^structlon  would  be  tbe  pass- 
ing of  trains;  otherwise  an  action  will  He  to 
abutting  owners.  Cross  v.  Railway  Co.,  77 
Mo.  320;  Smith  v.  Railroad  Co.,  88  Mo.  24, 
11  B.  W.  250;  Knapp.  Stout  &  Oo.  v.  St  Louis 
Transfer  Ry.  Co.,  126  Mo.  26,  28  S.  W.  627. 
A  railroad  laid  in  a  street  without  municipal 
authority  U  a  public  nuisance.  23  Am.  & 
Eng.  £nc.  Law,  1093.  Tbe  franchise  must 
be  granted  for  public,  and  not  for  private, 
purposes.  Glaessner  t.  Association,  100  Mo. 
508,  13  S.  W.  707. 

This  last  proposition  brings  us  to  the  first 
ccmtentlon  of  tbe  plaintiffs,  to  wit,  that  this 
railroad  switch  track  is  a  private  use  of  tbe 
public  highway.  It  is  earnestly  insisted  by 
learned  counsel  for  plaintiffs  that  while  tbe 
defeiKlant  la  a  railroad  corporation  under 
the  laws  of  this  state,  and  a  common  carrier, 
the  use  for  which  It  proposes  to  maintain  this 
switch  track  Is  private.  This  contention 
must  be  ruled  against  plaintiffs.  In  Brown 
V.  Railway  Co.  (Mo.  Sup.)  38  S.  W.  1009,  it 
was  ruled  that  a  switch  track  constructed  In 
an  alley  by  authority  of  the  city,  and  con- 
necting with  the  main  line  ot  and  operated  by 
a  railroad  company,  was  under  article  12,  § 
4,  of  constitution  of  Missouri  for  public  use. 
Said  the  court:   *  W«  cannot  declare  that  to 


be  a  private  use  vrbleb  tbe  law  maJcM  a  pub- 
lic me."   There,  as  htrt,  the  company  con- 
structed and  operated  the  trade   Tbe  pri- 
vate merchants  who  were  served  the 
switch  had  no  control  or  managemeiLt  of  ti>e 
cars  or  tbe  business  of  tran^ortatlui.  We 
are  satisfied  that  the  ifflndple  thus  annoim- 
ced  Is  correct   Knapn,  Stout  A  Co.  t.  St 
Louis  Transfer  By.  Co.,  126  Ma  26,  28  S.  W. 
627.    But  again,  while  a  munlc^ial  corpora- 
tion may  ordlnuUy  authorin  the  laying  of  a 
railroad  track  In  a  street  or  alley,  still  it 
must  exercise  this  right  In  such  a  maiui«r  as 
not  to  destroy  the  use  of  the  street  or  high- 
way as  a  public  thoroughfare,  or  unreason- 
ably interfere  with  the  right  of  abutting 
owners  to  have  access  to  and  frwn  ibelr 
pro^rty  on  said  highway.    It  has  no  power 
to  grant  the  exclusive  use  of  any  highway 
to  any  one  person  or  corporaUon.    In  Lo<^- 
wood  V.  RaUroad  Co.,  122  Mo.  86;  26  S.  W. 
698,  this  court  sustained  a  decree  joining 
the  operation  of  a  railroad  on  a  street  in  St 
Louis  upon  tbe  complaint  of  abutting  own- 
ers.   The  street  In  that  case  was  24  feet  w:de 
between  enrbs,  so  that  tbe  ordinary  business 
upon  the  street  could  not  be  carried  on  at 
the  same  time  with  that  of  the  railroad.  It 
was  held  that  the  grant  vras  virtuaUy  a  mo- 
nopoly of  tbe  use  of  the  street,  and  that  the 
city  had  not  power  to  thus  divert  the  street 
from  the  uses  to  which  it  bad  been  dedicated. 
In  Knapp,  Stout  &  Co.  v.  St.  Louis  Transfer 
Ry.  Co.,  126  Mo.  26.  28  S.  W.  627.  tbe  com- 
pany was  authorised  by  a  city  ordliuince  ot 
St  Louis  to  lay  down,  maintain,  and  operate 
a  switch  track  to  connect  with  the  St  Lonls 
Union  Stock  Yards  "along  the  westran  por 
tion  of  Hall  street"    Under  this  grant  tbe 
company  constructed  its  railroad  al<Mig  and 
upon  what  would  be  tbe  west  sidewalk,  vnr 
der  the  general  terms  of  the  (wdlnance.  rglit 
up  to  the  line  of  ICnapp,  Stout  &  Co-'s  prop- 
erty abutting  on  sold  street    It  was  evi- 
dent that  such  a  railroad  destroyed  the  use 
of  the  street  for  ordinary  traveL    Upon  s 
review  of  the  former  decisions  of  this  court, 
among  others  Lockwood  v.  Railroad  Gol,  122 
Mo.  86,  26  S.  W.  688.  this  court  said:  ^Tak- 
Ing  these  cases  all  in  all,  it  Is  very  desr  a 
municipal  corporation  has  no  power  to  grant 
to  a  railroad  company  such  a  use  of  a  street 
as  will  destroy  its  usefuln^  as  a  public 
thoroughfare,  or  destroy  or  unreaaonably  In- 
terfere with  tbe  right  of  an  abutting  prc^erty 
holder  to  access  to  and  from  bis  iwopertj." 
''This  track,  placed  on  what  is  ivoperly  tlie 
sidewalk,  close  up  to  n^bitllTs  lot  Is  an 
unlawful  structm'e, — one  which  the  dty  dhl 
not  and  could  not  legalize  as  against  tbe 
rights  of  plaintiff."    "The  Injury  bkfllcted 
upon  the  plaintiff  Is  of  a  continuous  charac- 
ter, and  the  case  Is  one  calling  for  equitable 
relief."    Afterwards.  In  Scbulenberg  ft  Bore- 
keler  Lumber  Co.  v.  SL  Louis,  K.  ft  N.  W.  Br- 
Co.,  129  Mo.  455.  31  S.  W.  796.  this  court  dtei 
both  Lockwood's  Case  and  Gaus  ft  Sons 
Mfff.  Co.  T.  St  liouii^  K.  ft     W.  By.  Oe.  witli 
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apfftonl,  both  aa  to  tba  want  of  power  in  the 
city  to  autfaorlxe  a  ateam  railroad  through  a 
street  ao  narrow  that  aucb  nae  would  necea- 
aarily  destroy  It  aa  a  public  way,  and  deprive 
abutting  ownera  of  access  to  th^  priq;>erty, 
and  as  a  proper  case  tm  teHiet  by  injunction. 
The  municipal  council  of  Kansas  City  has 
large  powers  over  the  streets,  alleys,  and 
public  highways  of  said  city.  Still  it  must 
exercise  that  power  in  conformity  to  the  con- 
stitution of  the  state.  By  the  dedication  of 
streets  and  alleys  to  public  use,  a  trust  Is 
confided  to  the  city  to  preserve  and  utilize 
them  for  that  purpose  ouly.  The  city  has  no 
power  to  destroy  the  alley  ,  on  which  plain- 
tieCs'  property  abuts,  as  a  thoroughfare.  Lock- 
wood  V.  Railroad  Co.,  122  Mo.  86,  26  8.  W.' 
SSSl  More  than  this,  the  city  has  no  power 
to  grant  the  use  of  this  alley  to  a  railroad 
cwupauy  to  lay  its  tracks  therein,  and  oper- 
ate Its  engines  and  cars  ■thereon,  If  the  wdl- 
nary  and  reasonable  effect  of  such  a  grant 
will  be  to  prevent,  or  unreasonably  impede 
and  obstruct,  the  passage  of  other  vehicles 
belonging  to  the  abutting  owners  or  other 
members  of  the  public  desiring  to  use  su(di 
alley.  Now,  the  facts  of  this  case  are  so 
obvious  that  their  bare  statement  demon- 
strates that  the  ordluance  permitting  the  lay- 
ing of  this  track,  with  the  unlimited  right  to 
run  steam  engines  and  cars  thereon,  at  all 
times  of  day  or  night,  practically  gives  de- 
fendant the  monopoly  of  that  alley,  the  very 
nature  of  its  use  by  the  defendant  each  time 
totally  obstructing  It  and  excluding  all  others 
therefrom.  Such  a  use  Is  not  to  be  compared 
to  that  ordinary  Inconveuience  or  delay  which 
an  ordinary  wagon  or  vehicle  may  cause  to 
another  of  like  kind.  The  facts  of  this  case 
bring  It  clearly  within  the  principles  which 
governed  In  Lo<<kwood  v.  Railroad  Co.,  122 
Mo.  86,  26  S.  W.  68a 

It  remains  only  to  consider  the  objection 
that  as  yet  the  company  has  not  been  guilty 
of  the  threatened  injury.  It  Is,  however, 
conceded  that  it  has  constructed  its  track, 
and  proposes  to  operate  its  road  thereon,  and 
this  brings  It  within  the  peculiar  Jurisdiction 
of  a  court  of  equity  to  prevent  a  threatened 
Injury.  Had  the  plabttlffs  sat  idly  by  until 
a  large  expenditure  of  money  had  been  made, 
defendant  might  well  have  complained;  bat 
they  have  notified  defendant  at  once,  and 
have  had  recourse  to  every  means  In  their 
power  to  prevent  the  destruction  of  this  iUgb- 
way  on  which  their  property  abuts.  The  nar 
ture  of  the  obstruction,  the  use  to  be  made  of 
the  alley  as  a  steam  railroad,  leaving  no  pass- 
way  for  animals  or  vehicles,  fully  establishes 
the  charges  of  the  petition.  It  would  be  a 
continuous  damage  to  the  plaintiffs,  and  they 
are  entitled  to  the  Injunction  granted. 
There  Is  no  conflict  between  the  views  here 
expressed  and  the  opinion  In  Brown  v.  Rail- 
way Co.  (Mo.  Sup.)  38  S.  W.  1099.  The  Judg- 
ment la  affirmed. 

SHERWOOD  and  BURGESS,  JJ.,  cODCOr. 


BIDBINOOB-BAKBH  OBOGBRY  00.  T. 
MONROB. 

(Boprcme  Court  of  Missouri,  IMvidon  No.  2. 

Dee.  22, 1897.) 
Tbaudulivt  Convbtahcbs  — BvjDSNoa  — B<nni> 

STEAD — PbH80!«B  EkTITLBD, 

1.  A  conveyance  by  a  daughter  is  void  against 
her  creditors  where  it  was  made  on  the  ere  of  in- 
solvency to  her  mother  on  an  agreement  to  con- 
vey to  the  daughter  certain  land  of  which  the 
latter  knew  ootbiog,  and  to  pay  a  part  of  the 

Srice  that  she  might  receive  If  she  ever  sold  the 
ind  conveyed  toner. 

2.  A  daughter  owning  a  half  interest  in  the 
remises  occupied  by  her  parents  with  whom  she 
ees  not  live,  out  whom  she  and  her  brother  help 

to  snpport,  Js  not  the  head  of  a  family,  so  as  to 
entitle  her  to  elahn  the  premises  aa  her  home- 
stead, under  Rev.  St  1889,  S  providing  that 
a  dwelling  house,  etc.,  ^all  be  exempt  to  every 
housekeeper  or  head  of  a  fimily  usmg  it  is  a 
homestead. 

Appeal  from  drcult  court,  Newtcm  county; 
J.  C.  Lamam,  Judge. 

Action  by  the  RIdenour-Baker  Grocery  Com- 
pany against  Dic^  P.  Monroe.  From  a  de- 
cree for  defendant,  plaintiff  appeals.  Reversed. 

This  Is  an  appeal  from  a  final  decree  of  tiw 
circuit  court  of  Newton  county  dlsmlssliiff  a 
bill  in  equity  by  plaintiff  to  set  aside  a  colaln 
conv^imce  of  real  estate  In  Neosho  as  fraud* 
ulent,  and  to  subject  the  same  to  a  Judgment  In 
favor  of  plaintiff  against  Lola  B.  Monroe,  ttie 
daughter  of  defendant  It  is  an  equitable  anlt 
In  aid  of  an  attacbmoit,  and  based  upcm  sec- 
tion 671,  Rev.  St  1889.  The  plaintiff  was  and 
la  a  creditor  of  the  firm  of  Bryan  &  Monroe, 
composed  of  J.  L.  Bryan  and  Miss  Lula  B. 
Monroe,  doing  a  mercantile  business  at  Neosho 
from  about  the  Ist  of  Octob»,  1893,  until 
about  the  12th  of  March,  189^  when  the  estab- 
lishment was  foreclosed  by  attachment  suits  In 
fav^r  of  the  Bank  of  Neosho  and  the  plaintiff 
and  other  creditors.  PlalntifTs  attachment  suit 
was  commenced  od  March  15,  1894,  and  in  due 
time  Judgment  was  obtained  by  plaintiff  against 
the  firm  of  Bryan  &  Monroe  for  the  sum  of 
¥260.  On  the  7th  day  of  March,  1894,  Miss 
Lula  B.  M<Hiroe,  by  warranty  deed,  conveyed 
her  undivided  one-half  of  the  lot  in  suit  to  her 
mother,  Mrs.  Dicey  Mtmroe,  for  the  nominal 
sum  of  $270.  At  the  time  said  deed  was  exe- 
cuted Miss  Lula  MMiroe  and  said  firm  of  Bry- 
an &  Monroe  were  Insolvent  On  13th  day  of 
March,  1894,  the  sheriff  of  Newton  county  at- 
tached and  levied  upon  all  the  right,  title,  and 
Interest  of  said  Lnla  Monroe  In  and  to  the  lot 
In  suit  The  evidence  disdoses  that  one  Bas- 
terdoy,  by  deed  dated  May  26, 1891,  and  record- 
ed March  16, 1892,  conveyed  the  real  estate  In 
suit  to  Henry  and  Lula  Monroe  tat  the  consid- 
eration of  $145.  The  lot  In  difpute  Is  situated 
In  Neosho,  Newton  county,  and  contains  some- 
thing less  than  3  acres,  being  200  feet  by  600 
feet  and  a  dwelUng  bouse  of  7  rooms  Is  situ- 
ated on  it  It  Is  variously  estimated  at  from 
$1,000  to  $2,000.  PlalnUff  changes  the  deed 
from  Lula  Monroe  to  tier  mother  was  fraudu- 
lent and  wltboat  consideratkni,  and  that  tbe 

Digitized  by  GooqIc 


684 


43  SOUTHWBSXBBN  BBFOBTBR. 


(MO. 


defendant  combined  and  conspired  with  ber 
dangbter  to  cheat,  defrnnd,  hinder,  and  delay 
the  oedlton  of  Bryan  &  Monroe,  and  prays 
that  It  may  be  set  aside,  and  said  lot  subjected 
to  Its  jadgmmt,  and  fbr  proper  rell^.  Defend- 
ant In  het  amended  answer  avers  Hiat  die  paid 
value  for  said  lot;  and,  secondly,  It  vras  and 
Is  a  htonestead,  and  not  suhject  to  sale  under 
ezecntlon  or  attachment  The  drcnlt  court 
found  for  defendant,  and  plaintiff  appals. 

Lyman  W.  White,  for  appellant  Bmnk  A 
Dahbs  and  Piatt  ft  PU^ps,  tx  reapondcpt 

OANTT,  P.  J.  (after  stattais  the  tacts),  t 
This  reccffd  leaves  no  doubt  In  our  minds  that 
the  deed  from  Lula  Monroe  to  her  mother, 
Mrs.  IMcey  Monroe,  was  utterly  without  ccmsld- 
eratlon.  The  evidence  of  the  mother  and 
daughter  establlah  this  fact  Miss  Monroe  tes- 
tlfled  that  the  con^eratlm  for  the  deed  was  a 
prmnlse  by  her  mother  of  $500  If  the  mother 
ever  acAA  the  place,— $1  In  cash  and  her  molh- 
or's  undivided  Interest  In  Tennessee  land;  that 
she  had  nevK  received  any  conveyance  of  the 
Tennessee  land,  and  she  knew  absolutely  noth- 
ing its  locatltti,  value,  or  amount.  Tb» 
mother  testified  that  she  promised  the  dangbter 
f2S0  It  She  ever  acHA  the  lot  In  dispute  and  her 
undivided  Interest  In  her  Tennessee  hmd,  but 
she  had  no  Intmtlon  whatever  of  evev  selling 
tiw  Neodio  lot;  that  she  had  never  made  her 
a  deed  to  the  Tennessee  land.  It  appears  from 
Hairy  Hwroe^s  evidence  that  his  mother  was 
one  Qt  11  h^  la  the  Tennessee  tract,  but  he 
Od  not  know  what  county  It  was  hi.  He  fur- 
ther testified  that  his  mother  had  no  means, 
and  was  dependoit  upon  himself  and  sister  for 
support;  that  his  fiither  had  no  proper^  of 
any  kind,  and  his  only  Income  was  a  pension  of 
$12  a  month.  That  Mrs.  Monroe  paid  noth- 
ing for  the  lot  in  suit  Is  too  plain  tor  dlscusdoa. 
A  debtor  iM^essIf  Insolvent,  and  conveying 
an  <tf  her  visible  property  to  a  rdatlve,  ought 
to  be  able  to  show  something  more  tangible 
than  the  v«'ba1  promise  of  an  insolvent  person 
to  pay  something  upon  a  condition  which  she 
announces  she  has  no  idea  will  ever  happen, 
and  an  equally  vague  verbal  agreemrait  to  con- 
vey real  estate  In  a  different  state,  of  the  value 
ot  which  the  vendee  Is  totally  Ignorant  Ar- 
rangements of  this  kind  between  near  rela- 
tives, upon  the  very  eve  of  Insolvency,  call  for 
the  closest  scrutiny  by  courts  of  equity,  and 
we  have  no  hesitancy  In  declaring  this  one  a 
transpflrent  fraud,  and  void  as  against  the 
platntifl,  who  was  a  creditor  at  the  time  It  was 
conceived  and  attempted.  Indeed,  connael  for 
the  mother  virtually  concedes  the  fraud,  but 
argues  that,  as  It  was  a  homestead,  its  cmvey- 
ance  could  not  be  fraudulent. 

2.  The  principal,  and  we  may  say  the  only, 
defense  to  this  action  Is  that  the  Interest  of 
Hiss  Lula  Monroe  was  a  homestead  acquired 
by  her  prlM:  to  her  becoming  Indebted  to  plain- 
tiff, and  therefore  not  subject  to  attachment 
or  sale  for  her  debts.  Such  was  the  finding  of 
Hia  circuit  court  and  such  Is  now  the  conten- 


tion or  defendant  Sectkm  5485,  VLmr.  8t  18S9, 
Kffovldes  that  tbe  hiHuestead  of  every  hoose- 
keqper  or  head  of  a  family,  oonststlng  of  a 
dwelling  house  and  appturteoancea,  and  land 
used  In  connection  Hierewitii,  whieh  Is  or  iball 
be  tued  at  a  homestead  sodi  hoasAeefter 
or  head  of  a  family,  shall  be  exempt  etc.  Long 
before  the  adoption  of  our  homestead  act  this 
court  had  defined  the  words  **bead  of  a  family" 
to  be  mie  who  controls,  snperviseB^  and  man- 
ages the  affairs  about  the  bopse,  not  necessari- 
ly a  taOker  or  a  hmdiaBd.  State  Blatw,  S2 
Mo,  461;  E^tengler  t.  Kanfumn,  46  Mo.  App. 
644;  Wade  T.  Jaws,  20  Ifo.  76;  State  t.Kuk; 
42  Mo.  App.  258.  ■'A  fiunily  la  a  eoUecdve 
body  of  puBOns  who  live  in  one  bouse,  raider 
one  bead  ta  manager.**  Duncan  v.  Frank,  8 
Mo.  App.  286.  Her  brother  testlfled  Oat  Us 
ristCT  resided  In  St  Joseph.  He  lived  In  Deo- 
nlson,  Tex.,  when  Us  deposition  was  taken. 
The  defmdant.  Mrs.  Dicey  Monroe  was  a^ed, 
"Wlui  Is  the  head  ot  your  family?"  and  an- 
swered, ''An  of  us."  "Hydca-headed  taml- 
lyf'  '*Tes,  "How  many  claim  to  be  the 
head  of  the  famllyr  "We  all  dalm  If  "The 
children  are  all  past  age."  When  ariced  how 
mnch  Miss  Ltda  contributed  to  the  sunwrt  ot 
the  Csmlly,  said  she  did  not  know;  that  Henry, 
her  son,  contributed  as  mudi  u  Lula  to  the 
siq>port  of  the  family.  Reduced  to  a  simple 
pn^oaltlon,  the  question  is,  does  the  ftct  that 
an  adult  dau^ter  tt  a  part  owner  of  the  prem- 
ises In  which  her  parento  reside,  but  does  not 
reside  with  her  parents,  but  aids  her  brother  In 
supporting  them,  constltnte  her  ttie  head  ot  a 
family,  so  as  to  entltie  lier  to  datan  said  prem- 
ises as  her  homestead?  By  the  same  token  bar 
brother  Is  also  a  bead  of  the  ftunily.  and  tbtf 
natural  head,  Hk  father.  Is  dethnmed.  It  Is 
too  plain  for  argument  Qiat  Miss  Monroe  Ad 
not  control,  supervise,  or  manage  tiie  tiamlly 
affairs  of  her  &thn*s  house.  It  Is  one  thing 
to  aid  and  assist  one's  parents  1^  remittances 
from  time  to  time,  and  quite  anolhw  to  as- 
sume control  ot  their  household,  and  manage 
and  supervise  the  matters  about  the  house. 
The  defendanfa  counsel  objected  to  the  effort 
of  plalntlfTs  attorney  to  prove  wno  managed 
and  controlled  the  house,  and  the  court  sustain- 
ed the  objection.  In  the  absence  of  proof  to 
the  contrary,  we  entertain  no  doubt  that  the 
father  was  the  head  ot  that  family  In  the  con- 
t^platlon  of  law.  As  this  exemption  must 
stand.  If  at  all,  upon  our  statute,  and  the  evi- 
dence utterly  falls  to  establish  that  Miss  Lula 
Monroe  was  the  housekeeper  or  head  of  her 
father's  family,  her  claim  of  homestead  In  thfa 
lot  cannot  be  upheld.  Not  being  hor  home- 
stead, she  could  not  make  a  voluntary  convey- 
ance of  her  interest  In  the  lot  to  cheat  her 
creditors.  The  judgment  of  the  circuit  court 
la  reversed,  with  direction  to  the  circuit  court 
to  enter  a  decree  that  the  deed  from  Lula  Mon- 
roe to  Dicey  FerklnB  Monroe  was  without  con- 
sideration, and  voluntary,  and  was  made  to 
hinder,  d^y,  dieat  and  defraud  the  creditor* 
of  said  Lula  Monroe,  and  decree  It  to  be  null 
and  void  as  to  her  creditoiB,  and  that  plalntifl 
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has  a  Ikn  thereon  to  flw  umaat  ot  M  Jvdg- 
mant,  Intereat,  and  oosta  against  Iba  flrm  of 
Bryan  &  Monroe,  and  Ita  coats  la  Oils  behalf 
laid  oat  and  oq^ended  In  tbe  drcnlt  court  at 
Newton  county  and  In  tbla  court,  and  that  It 
bare  all  proper  executioa  and  process  for  the 
sale  of  said  imnlseSk  to  satls^  said  Jndsmmt 
and  oosta. 

8HBBWOOD  and  BURGSISS,  vooaaae. 


JONBS  T.  HOWABD  et  aL 
(Snprame  Court  of  MiasonrL    Dec.  14, 1897.) 

EXBCDTIO!!— PROPBKTT  ScBJBOT. 

Ber.  St  1889,  I  4910,  proTides  tfaat  aO  real 
estate  whereof  deiendant,  or  any  peraoD  for  hia 
nse,  vms  seised  at  the  time  of  the  rendition  of  the 
ju^meot  whereoa  ezecotioo  was  issued,  or  at 
anj  time  thereafter,  shall  be  liable  to  be  Mized 
and  sold  on  ezecntion.  Section  4922  proTldes 
that  the  lien  of  an  ezecation  dates  from  filing  for 
record  die  notice  of  the  lery.  Bdd,  that  a  ren- 
dor  who  has  received  part  ol  the  pondtase  money, 
and  has  put  tbe  rendee  in  possesBion  of  the  land 
under  the  contract  of  sale,  retains  no  sudi  direct 
tieneflclal  interest  in  the  land  as  Is  sabjeet  to  ex- 
ecation. 

Sherwood  and  Boblnson,  JJ.,  dissenting. 

In  banc  Appeal  from  drcnlt  court,  Monl< 
teau  county;  D.  W.  Shackleford,  Judge. 

Action  by  Walter  T.  Jones  against  Henry 
B.  8.  Howard  and  another  for  partition,  etc. 
From  a  Judgment  In  favor  of  defendants, 
plalntUf  appeals.  Afarmed  in  division,  and 
transferred  to  court  In  banc  Affirmed. 

lbs  following  la  ttie  fvtadtHi  In  division 
(MAOFABLANB,  J.): 

*rrboniBa  W.  Howard  died  In  October,  189^ 
intestate^  adsed  of  a  tract  of  laud  In  Miml- 
tean  comtty,  wbteb  be  ocqppled  wltb  bis  fiun- 
Uy  as  a  boxoeatead.  Be  leM,  amrlTlng  him,  a 
widow  and  fire  adult  sons,  named,  respec- 
tively, Jamea  A.  J.  Howard,  Jobn  D.  H.  How- 
ard, Tbomas  H.  F.  Howard,  Heniy  B.  B. 
Howard,  and  Rlcbard  P.  W.  Howard.  On 
October  26,  1893,  the  sons  entered  into  an 
agreement  among  themselvee  for  the  settle- 
ment ot  tbeir  father's  estate.  The  part  of  It 
relating  to  tbe  land  la  as  follows:  Tbe  mSA 
3.  A.  J.  A>ward,  J.  D.  Howard,  and  T.  H.  F. 
Howard  agree  to  conv^  all  their  taiterest  In 
the  real  estate  of  the  said  T.  H.  Howard,  de- 
ceased, to  tbe  said  H.  Bw  S.  ^ward  and  B. 
P.  W.  Howard,  upon  the  aald  B.  B.  8.  ^w- 
ard  and  B.  P.  W.  ^ward  paying  each  of 
tbem  the  smn  of  five  hundred  dollars.'  On 
tbe  day  tbls  agreemost  was  made,  defendant 
Henry  B.  S.  Howard  paid  there<m  to  J.  A.  J. 
Howard  the  som  of  flve  dollars.  Previous  to 
the  sale,  tbe  parties  were  In  tbe  Joint  pos- 
session of  the  land,  and  afterwards  the  ven- 
dee continued  In  tbe  sole  possession.  On  the 
3d  day  of  November,  the  said  defendant  paid 
to  J.  A.  J.  Howard  94Wi.  tbe  balance  of  the 
agreed  sum;  and  tbe  latter,  together  with 
tbe  othw  h^is,  executed  and  delivered  to  the 
tcxmee  a  deed  conveying  to  blm  a  portion  of 


said  land.  In  March,  1887,  one  George  F. 
Tower  recorded  a  Judgment  in  the  circuit 
conrt  of  aald  connty  against  the  said  J.  A.  J. 
Howard  for  9831.77;  and  on  tbe  2d  day  of 
NoTember,  1898,  be  sued  out  an  execution 
tbereon,  and  bad  tbe  same  levied  upon  tbe 
Inteteat  of  tbe  said  Jnd^ent  debtor  In  tbe 
land  of  which  bla  Catber  died  seised,  as  aftwe- 
said.  On  the  same  day  be  caused  a  notice  of 
said  levy  to  be  filed  in  tbe  frfOes  of  the  re- 
corder of  deeds  of  aald  connty.  Tbe  Intsrait 
so  levied  upon  was  sold  by  tbe  aberlff  In 
March,  1891,  and  i^alntlg  became  the  pur- 
chaser, to  wbom  a  deed  In  due  torm  was  ex- 
ecuted, acknowledged,  deUrered,  and  record- 
ed. Plaintiff  had  notice,  before  he  purchas- 
ed, of  tbe  sale  and  conveyance  of  the  land 
by  tbe  Judgment  debtor  to  defendant  .This 
suit  is  broui^t  and  fvosecated  by  plaintiff 
against  the  said  H.  B.  a  Howard  and  Har- 
riet Howard,  the  widow  of  said  deceased,  tor 
the  assignment  of  dower  and  homestead  to 
the  widow,  and  fw  partition  of  tbe  land  be- 
tween talmaeif  and  tbe  said  H.  B.  S.  Howard. 
Plaintiff  "111™"  under  m«  sberlfTs  deed  tbe 
<me-flfth  Interest  which  James  A.  J.  Howard 
Inhoitad  from  bla  father.  Defendant  claims 
tbe  same  interest  by  virtue  ot  bto  purcbaae 
and  deed  from  tbe  said  Jamea  A.  J.  Howard. 
Tbe  qnestlona  may  be  made  clear  by  a  re- 
statement of  tlie  facts  In  chronoli^^cal  order: 
In  Bfondi,  1887.  Judgmoit  was  rendered 
against  Jamea  A.  J.  Howard  In  tbe  clrcnlt 
conrt  of  Moniteau  cnmty.  &i  October,  1898, 
the  said  James  inherited  the  land.  October 
20.  1893,  James  sold  the  land  to  defendant, 
by  contract,  Ua  fSOU^  of  whlcb  95  was  paid 
In  casta.  November  2,  1893,  encutlon  Issued, 
levied  upon  tbe  land,  and  notice  filed.  No- 
vember 8. 1803,  defendant  paid  tbe  balance  of 
purchase  price,  9490,  and  received  a  deed 
from  tbe  said  Jamea.  March,  1894,  ab«iff'a 
sale  to  platotiff.  Tbe  circuit  court  held  that 
plain  tig  acquired  no  Interest  in  the  land 
virtue  of  his  sberUTs  deed,  rendwed  Judgment 
for  defendant,  and  plaintiff  appealed. 

rrhe  statutes  of  Mtasourl  provide  that  VOl 
real  estate  whereof  tbe  defendant,  or  any  per- 
son tat  hla  use,  was  stised  altber  In  law  or 
equity,  at  the  time  tbe  *  *  *  rendition 
ot  the  Judgment,  order  or  decree  whereon  ex- 
ecution was  issued,  or  at  any  time  thereaft- 
er,' Shan  be  llaUe  to  be  'aelsed  and  sold  up- 
on *  *  *  execution  Issued  from  any  court 
ot  tecoxd.*  Bev.  Bt  1869,  |  49KI.  The  lien 
of  an  execution  dates  from  filing  for  record 
tbe  notice  of  tbe  levy.  Id.  I  4922.  It  Is  fur- 
ther provided  that  the  term  "real  estate,'  as 
used  In  said  section,  'shall  be  construed  to 
Include  all  rl^t  and  Intereat  In  lands,  tene- 
ments and  bereditamenta.'  Id.  1 4917.  We  do 
not  find  that  tbe  precise  question  here  Invcdv- 
ed  has  ever  been  decided  by  this  court  It 
has  been  held,  however,  that,  when  parties 
have  bound  themselves  by  agreement  to  con- 
vey land  and  to  pay  for  it  equity  recognizes 
an  toterest  In  the  land  aa  already  In  the  pur> 
ebaaer  whlcb  la  aubject  to  sale  undw  execo- 
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tton,  'upon  the  principle  thiit  tta«  Tendor  Is  to 
be  regarded  u  wised  In  eqnity  to  tlie  use  ot 
tbe  purehaser.*  Bat  It  Is  said:  *It  no  money 
has  been  paid,  and  If  tbe  pawn  wbo  may 
become  ttie  purchasw  le  not  actnallr  nndw 
aaj  obllgatJon  to  par,  thai  there  la  no  seisin 
in  the  BeHler,  even  In  equity,  to  the  pnrcbas- 
er*!  use,  and  there  Is  no  Interest  In  the  land  in 
him,  which  Is  liable  to  sale  or  execution.' 
Brant  t.  Robertson,  10  Mo.  149;  Quell  t. 
Hanlln,  81  Mo.  441;  Block  r.  Morrison,  112 
Mo.  SCO.  20  S.  W.  342.  In  the  esse  last  cit- 
ed It  Is  said:  That  a  title  bond  for  the  con- 
veyance of  land  glTcs  the  vendee  an  Interest 
vrhlcb  he  may  sell  cannot  be  doubted.'  The 
principle  of  law  la  well  settled  that,  where 
there  has  been  a  contract  for  the  sale  of  land, 
the  vendor  becomes  the  trustee  of  the  land 
for  tbe  vendee,  and  that  the  vendee  has  an 
interest  In  the  land,  which  may  be  sold  under 
execution.'  In  Blade  v.  Long,  00  Mo.  182, 
it  was  held  that,  in  case  the  vendee  has  paid 
tbe  purchase  money,  is  put  in  possession  of 
the  land,  and  has  made  valuable  Improve- 
ments thereon,  the  vendor  retains  no  Inter- 
est in  the  land  which  is  subject  to  sale  under 
execution.  'Under  snch  facts,*  It  is  said,  *he 
would  have  been  entitled  to  specific  perform- 
ance.* The  vendor  'could  not  have  dlqtossess- 
ed  him  In  ejectment.  His  equities  would 
have  constituted  a  perfect  defense,  and  would 
have  effectually  defeated  an  action.'  This  de- 
cision was  approved  in  Parks  v.  Bank,  97 
Mo.  132,  11  8.  W.  41.  In  that  case  the  ven- 
dee had  paid  the  purchase  price,  and  was  in 
possession  under  his  contract  when  the  judg- 
ment against  the  vendor  was  rendered.  Be- 
fore Kle  under  execution,  the  vendor,  by 
deed,  conveyed  the  propaiy  to  the  vendee, 
and  the  deed  was  reoorded.  In  thia  state  of 
facts  the  court  says:  l^e  equitable  title  of 
[daintiff  being  comidete  before  the  judgment, 
and  Bupiriem«ited  by  a  deed  of  tbe  legal  title 
before  the  execution  sale,  tbe  case  was 
brought  precisely  withm  the  facts  of  Black  v. 
Long,  and  within  the  rule  of  Davis  v.  Owen- 
by.  14  Mo.  170.'  In  these  cases  the  vendor 
bdd  the  legal  title  in  trust  for  the  vendee, 
who  had  possession  of  the  land,  accompanied 
with  the  entire  equitable  title.  The  vendor 
retained  no  interest  in  the  land  that  he  could 
transfer  to  another,  nor  that  could  be  trans- 
ferred by  sale  on  execution  against  him.  He 
had  parted  with  all  real  interest  before  the 
judgment  was  rendered,  and  held  only  a 
naked  trust,  which  was  executed  hy  deed 
duly  recorded  before  the  sale  was  made.  Da- 
vis V.  Owenby,  supra.  In  Anthony  r.  Rogers. 
17  Mo.  396,  the  vendee,  under  a  title  bond, 
tendered  the  amount  due,  and  demanded  a 
deed,  which  was  refused.  The  court  btid 
that  the  vendee  'acquired  an  interest  which 
was  subject  to  sale  imder  execution  upon  a 
judgment  renda«d  against  him,  subsequent 
to  the  tendOT,  and  that  the  purchaser  was  en- 
titled to  a  conveyance  from  the  vendor  upon 
payment  of  the  purchase  price.  It  baa  oftoi 
been  tadd  by  thts  court  that  a  gnntor  la  a 


deed,  fraodnlant  as  to  oedltors,  retains  an  In- 
terest In  the  land  which  la  anhject  to  sale  on- 
dcfl*  execution.  The  deed  in  such  case  being 
fnudnlent,  the  grantee  Is  seised  tat  the  ime 
of  the  gtantor.  BanUn  r.  Harper,  23  Mo.  584; 
Dunnica  v.  Coy,  24  Mo.  168. 

"None  of  these  decisions  precisely  fit  the 
case  at  bar,  but  we  think  they  settle  the  prin- 
ciple that  there  must  be  a  direct  beneficial  In- 
terest bi  tbe  land.  In  cxder  that  It  may  be 
subject  to  a  lien  of  a  judgment  or  execution. 
BroadweU  v.  Yantls,  10  Mo.  403.  After  J.  A. 
J.  Howard  had  aold,  by  a  written  contract, 
his  Interest  in  the  land  to  his  brother,  and 
received  a  part  of  the  purchase  money,  and 
the  vendee  took  and  held  the  exclusive  pos- 
session, which  he  had  previously  htid  In  com- 
mon with  his  vendor,  he  retained  no  real  in- 
terest therein.  By  his  contract  he  parted 
with  all  beneficial  interest  in  the  land,  except 
the  mere  Incidental  r^t  to  a  vendor's  lien 
for  the  balance  of  the  purchase  price.  He 
continued  to  hold  the  legal  title,  but  only  in 
trust  for  his  vendee,  who  had  the  right  to 
demand  a  conveyance  thereof  whenever  the 
purchase  mon^  was  paid.  The  simple  legal 
title  as  trustee,  without  possession,  did  not 
constitute  an  interest  In  land  which  was  sub- 
ject to  the  lien  of  a  judgment  or  execution. 
Black  V.  Long,  supra.  If  the  legal  title  had 
been  put  in  a  third  party  to  hold  In  trust  un- 
til payment  of  the  purchase  money,  there 
would  have  been  no  Interest  left  in  tbe  vendor 
which  could  have  been  sold  under  executlou; 
yet  his  real  beneficial  Interest  would  hare 
been  the  same.  If  he  had  made  a  deed  to  the 
purchaser,  instead  of  a  contract,  his  real  in- 
terest In  the  land  would  not  bave  been  cban- 
ged.  He  would  stlU  have  his  Uen  for  tbe  pur- 
chase [HTlce,  and  by  the  contract  he  has  noth- 
ing m<H«.  The  vendor  occupies  the  adtoatlon  of 
a  mortgagor  out  of  pcMsession.  The  Uen  is  a 
mere  Incident  of  the  debt,  and  paaaes  by  its 
assignment  It  is  not  subject  to  sale,  but 
must  be  reached  by  garnishment  iwoceed- 
Ings.  We  are  aware  that  the  aotboritles  are 
not  harmonious  on  this  question.  Indeed, 
the  apparent  current  of  judicial  decIsloD 
seons  to  be  that  the  Interest  of  the  vendw 
In  such  case  Is  subject  to  sale  under  execu- 
tion. Freem.  Ex'ta.  |  191;  Freera.  Jodgm.  S 
303;  Black,  Judgm.  |  488,  and  cases  dted. 
But  we  are  of  the  opinion  that  tbe  rule  that 
a  vendor  who  has  received  a  part  of  the  pur- 
chase money,  and  has  put  the  vendee  In  pos- 
session of  the  land,  under  the  contract  of 
sale,  retains  no  such  direct  beneficial  interest 
In  the  land  as  is  subject  to  sale  undtf  execu- 
tion, la  more  In  accord  with  our  own  deci- 
sions and  with  the  spirit  of  onr  statute.  The 
rule  also  has  the  approval  of  very  respectable 
authority.  Ofaisholm  v.  Andrews,  67  Miss. 
637;  Tally  v.  Ueed,  72  N.  O.  S36;  Adickes  v. 
Ix)wry,  15  S.  C.  132.  Some  of  the  cases  hold- 
ing the  contrary  doctrine  also  hold  that  the 
vendee,  if  in  possession  of  the  land  sold,  is 
not  bound  to  ascertain,  before  making  each 
payment,  that  no  Judgment  has  bean  obtained 
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against  lila  vendor*;  and.  unless  he  hare  ac- 
tual notice  of  the  Judgment,  hlg  payments 
wlU  be  good,  rreeman  says  that  this  prin- 
ciple Is  conceded  ererywhere,  -'and  seems  to 
have  been  dictated  a  consideration  of  the 
hardnhlp  to  be  Inflicted  on  the  vendee  In  pos- 
session by  establishing  a  different  role.' 
Freem.  Jndgm.  {  864;  Moyer  t.  Hlnman,  18 
N.  y.  180.  We  think  It  best  to  adopt  a  rale 
jQSt  and  reasonaUe  In  itself,  and  which  re- 
quires no  exceptions  In  order  to  avoid  hard- 
ships. If  the  purchaser  at  the  sherUTs  sale 
had  no  notice  of  the  contract  or  deed,  either 
actual  or  conatructlve,  he  would,  of  coarse, 
have  taken  the  title  as  against  both  the  ven* 
dor  and  vendee.  In  this  case,  however,  de- 
fendants' deed  was  not  only  of  record,  but 
plaintiff  had  actual  notice  thereof  before  hla 
pnrcbase.  Davis  v.  Owenby.  supra.  The 
Judgment  to  affirmed. 

"BARCLAY,  P.  J.,  and  ROBINSON  and 
^ACB,  JJ.»  etmcnr." 

Moon  St  Williams,  for  appellant  James  B. 
Hazell,  for  respondents. 

PER  CURIAM.  The  ftwegolng  oplnkm,  filed 
by  Judge  MACFARLANB  In  this  cause  while 
It  was  pending  In  the  First  division  of  the 
court.  Is  approved  and  adopted  as  the  opin- 
ion of  the  court  in  banc,  by  the  majority  of 
onr  number,  Jud^ent  of  tbe  circuit 

court  Is  accordingly  alDrmed.  BARCLAY,  0. 
.T.,  and  OAlfTT.  MACFARLANB,  BUROBSS, 
and  BRACE,  JJ.,  concurring  In  said  opinion 
and  Judgment,  and  SHERWOOD  and  ROB- 
INSON, JJ..  dissenting  therefrom. 


STA1*e:  v.  mat  et  aL 

(Snprane  Oaurt  of  Missouri,  DIvUon  No.  2. 
Dec.  22, 1897.) 

.BOMIOIDS  — BVIDXXCS  — iMSTHUOTlOm— CosrspiH- 
AOT— Sbrvino  Jurt  List. 

1.  Laws  1895,  p.  166,  8  4204,  declaring  that 
"a  list  of  jurors  •  •  •  shall  be  delivered  to 
the  defendant  in  the  cases  specified  *  *  *  at 
least  24  hours  before  the  tnsl  and  In  the  cases 
specified  *  *  *  at  least  12  houis  before  the 
tria!;  and  In  other  caseti  before  the  jury  is 
■worn,  if  snch  list  is  reqorred,"  gives  defendant 
mn  absolnte  right  to  the  24  honrs,  or  the  12 
hours,  if  the  case  Is  one  of  those  enumerated, 
subject  to  his  waiver:  the  clause  "if  •  •  • 
required"  referring  only  to  "other  caaea." 

2.  One  is  not  served  with  jury  list  24  hoara  be- 
fore tri^  as  required  by  Ltawa  1895,  p.  166,  | 
4204,  where  It  Is  delivered  to  him  at  12  m.  Sat- 
urday, and  at  10:30  a.  m,  Monday  he  is  re- 
qsired  to  announce  his  challenges  to  the  Jury; 
Sunday  being  dies  oon. 

3.  Defendants  having  offered  themadves  as 
witnesses,  the  state  can  attack  their  general 
moral  character. 

4.  Hiougb  the  court  loitrncts  as  to  the  other 
elements  oiC  murder  la  tbe  second  degree,  refusal 
to  charge  tbat  if  defendant  intentionally  killed 
deceased  br  bittfog  him  over  the  head  with  a 
stick,  whien  was  a  deadly  weapon,  tbe  presump- 
tion, in  the  atneaee  of  evidence  to  tbe  con- 
trary. Isttutt  the  killing  Is  murder  in  the  sec- 
ond degree. 

6.  Tbe  ot>eratIon  of  Utreats  mads  1^  one  «f 
two  conspirators,  bat  before  the  tsHtCDce  of 


the  conspiracy,  is  limited  to  the  one  who  made 
them. 

6.  Evidence  that  G.  pointed  out  B.  to  C  and 
said,  "There  he  is,"  and  that  0.  nodiled  his 
head,  and  that  at  the  same  time  O.  pointed  out 
to  him  W.,  Is  not  evidence  of  a  conspiracy  to  ef- 
fect the  great  bodily  harm  or  death  of  B.  or  W., 
tbough  an  enmity  existed  between  G.  on  the  one 
hand  and  6.  and  W.  oa  the  other  hand,  aod 
though,  soon  aftn,  O.  and  B.  indulged  In  a  fight, 
and  G.  and  W.  did  Ukewise,  resulting  in  W.'s 
death  from  a  blow  InSIcted  with  a  club  which 
G.  Ticked  up  on  the  ^ur  of  the  moment 

7.  Even  if  O.  and  G.  conspire  to  beat  B.  and 
W.  with  thdr  fists,  a  is  not  answ«rable  for 
the  death  of  W.  caused  by  G.  acting  Independent- 
ly of  such  agreement  and  atiiking  him  with  a 
club, 

8.  Bzclamation  of  O.  to  0.  to  "Oatdt  hhn  and 
kill  blm,"  referring  to  B.,  with  whom  C  was 
having  some  words,  could  have  no  effect  to  es- 
tablish an  agreement  between  0.  and  G.  to  effect 
an  unlawful  purpose,  so  as  to  make  C.  answer- 
able for  death  of  W.,  killed  by  G.  striking  hhn 
with  a  club  while  0.  and  B.  were  fighting. 

9.  An  Inatructiou  as  to  murder  In  the  first  de- 
gree Is,  owing  to  ttie  inherent  cruelty  and  bar- 
barity of  the  act,  warranted  by  evidence  that  Ae- 
f endant  strack  decessed  on  the  head  with  a  club 
after  he  waa  lying  prone  and  helpless  on  the 
ground. 

10.  Evidence  of  defendants'  resistance  to  arrest 
for  a  inevious  admitted  bomb^e  Is  Imlevaot  on 
their  trial  for  the  homicide. 

Appeal  from  criminal  court,  Buchanan 
county;  R,  B.  Culver,  Judge. 

George  May  and  another  were  convicted  ot 
murder,  and  appeal.  Reversed. 

Wilson  &  Watklns  and  Huston  &  Brewster, 
fbr  appellants.  Tbe  Attorney  General  and 
SamL  A  Jeffries,  for  tbe  State. 

SHERWOOD,  J.  George  and  Charles  May, 
respectively  uncle  and  nephew,  appeal  to 
this  court  from  their  conviction  of  murder  In 
the  first  degree.  William  I.  Burdette  Is  the 
name  of  the  person  killed,  and  the  Indict- 
ment charges  tbe  homicide  to  hav^  been  done 
on  the  9th  day  of  Febraary,  1896,  with  a 
heavy  wooden  club,  and  that  with  It  tbe  skull 
of  William  I.  Burdette  waa  broken  and  crush* 
ed  by  the  defendants.  Touching  tbe  circum- 
stances attendant  on  the  tragedy,  there  is  the 
usual  conflict  in  the  testimony.  About  two 
weeks  prior  to  the  9th  of  February  afore- 
said, Charley  May,  as  be  was  usually  called, 
arrived  at  his  uncle's  bouse.  He  was  a 
stranger  In  those  parts.  William  I.  Burdette 
had  a  son,  by  the  name  of  "Bill"  Burdette, 
who  was  a  prominent  figure  in  this  presently 
to  be  disclosed  drama  of  the  countryside. 
The  eld«r  Burdette  and  the  elder  >lay  lived 
Du  adjoining  farms,  aod  between  them,  as  is 
frequently  the  case  between  rival  nations  oc^ 
cupylng  contiguous  territory,  there  existed 
feelings  less  calculated  to  "raise  a  mortal  to 
the  skies"  than  to  "drag  an  angel  down." 
Old  man  Burdette  would  not  let  George  May 
set  traps  on  his  farm  to  catch  skunks,  and 
there  was  anticipatory  trouble  between  them 
in  case  the  elder  Burdette  compelled  the  tid- 
er  Tday  to  work  a  certain  piece  of  road.  It 
does  not  appear,  however,  that  BCay  ever  was 
compelled  to  do  midi  vorfc.    But  towards 
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"Bin"  Bnrdfette,  the  son,  Geoi^e  May  enter- 
tained a  special  averaion,  which  In  about  Octo- 
ber of  the  precedent  year  gave  token  of  Ite 
existence  by  a  flght  occnrrlag  between  the 
parties,  which,  as  May  got  the  better  of  the 
combat,  resulted  In  the  defeated  party  caus- 
ing the  arrest  of  May.  and,  in  consequence  of 
the  latter  being  fined,  created  a  deficit  in  bis 
exchequer  to  the  amount  of  (17.50.  This 
financial  outcome  by  no  means  tended  to  soft- 
en George  May's  asperity  of  temper  towards 
"BUI"  Burdette  and  towards  his  father.  This 
Increased  acerbity  of  feeling  in  May's  breast 
caused  bim  to  utter  to  several  neighbors  of 
his  divers  and  sundry  threats  of  a  less  or 
greater  forse  against  the  persons  and  lives 
of  the  two  Burdettes.  It  Is  In  evidence  that 
these  threats  occurred  in  the  early  part  and 
middle  of  October,  in  November,  and  also  In 
December,  prior  to  the  homicide,  and  prior 
to  Charles  May's  advent  at  his  uncle's  resi- 
dence. Of  these  threats  a  patient  search  of 
this  record  does  not  afford  a  trace  or  Indica- 
tion that  the  younger  May  knew  anything. 
Bill  Burdette  bad  f(^merly  been  a  resident 
of  Kansas,  and  while  there  placed  a  pretlnm 
affectlonls  on  a  set  of  harness  (vide  4  Cent. 
Diet  4714;  Jacob,  Imw  Diet;  also  Jones  v. 
Wmiams,  139  Mo.,  loc,  cit  — ,  39  8.  W.  486); 
and  In  consequence  of  Its  Informal  appropria- 
tion he  was  for  a  time  forcibly  secluded 
from  ordinary  social  Intercourse.  On  his  re- 
lease he  returned  to  Missouri.  But  Charley 
May  had  also  resided  in  Kansas,  and  was  In 
this  respect  his  peer,  and  could  add  the  sim- 
iliter to  Bin  Burdette's  unconventional  meth- 
od of  acquiring  property.  Shortly  after  the 
expiration  of  Charley  May's  prison  sentence, 
he,  too.  returned  to  Missouri.  These  prelim- 
inaries are  necessary  to  an  understanding  of 
the  previous  biographies  of  the  chief  persons 
mentioned  in  this  record,  and  of  their  rela- 
tions to  and  tovirards  each  other.  Having  dls> 
posed  of  these  prefatory  matters,  we  pro> 
ceed  to  relate  those  things  which  have  a  clos- 
er bearing  on  the  issues  joined  In  this  esse. 

On  the  morning  of  Sunday,  the  9th  day  of 
Febmary,  1896,  George  May.  his  two  little 
girls,  aged,  respectively,  13  and  11  years,  and 
Charles  May,  after  suitably  dressing  them- 
selves for  the  occasion,— Charl^  May  with 
his  overcoat  on,— wended  their  way  afoot  to 
Sugar  Creek  chureb,  a  building  about  a  mile 
or  so  from  where  they  lived.  William  L 
Burdette,  and  family,  consisting  of  his  wife 
and  three  daughters  in  the  spring  wagon, 
drawn  by  a  pair  of  mules,  and  two  daughters 
(one  married  and  one  single)  on  horseba<^ 
also  betook  themselves  to  the  house  of  God. 
daade  Andrews  also  Joined  this  cavalcade  on 
Its  way  to  the  objective  point  aforesaid,  be 
being  the  attendant  of  one  of  William  I,  Bur- 
dette's daughters.  Services  being  over,  and  a 
portion  of  the  congregation  still  remaining  In 
the  church,  some  of  them  gathered  around  the 
two  stoves.  Among  these,  as  "Bill"  Burdette 
testifies,  w«re  George  Maj  and  Charles  Blay. 
as  well  a  hlms^f;  that  ob  thia  oceaakm 


George  May  pointed  him  out  to  Charley  May 
(whom  "Bill"  Burdette  did  not  then  know), 
saying  "There  he  is,"  and  that  Charley  May 
thereupon  nodded  bis  head;  that  George  May 
also  pointed  out,  at  the  same  ttme.  to  Charley 
May,  the  father  of  witness;  and  that  this 
was  done  while  about  a  dozen  persons  wotc 
gathered  about  the  stove,  and  while  witness 
was  within  some  7  or  8  feet  of  George  May. 
No  one  else  testifies  to  this  designation  of 
Bill  Burdette  by  George  May,  although  It 
would  seem  that  others  standing  about  tbt 
stove  would  of  necessity  have  seen  or  beard 
It  Pretty  soon  after  this,  George  May,  Char- 
ley, and  the  Uttle  girls  left  for  home,  the  road 
leading  back  to  their  home  turning  first  west 
for  about  200  yards,  and  then  turning  south- 
On  the  east  side  of  tbls  road  there  was  a 
hedge  fence  and  a  com  field,  and  on  the  west 
side  of  this  hedge;  between  It  and  the  road, 
was  a  bank  S  or  6  feet  high,  and  on  this  ran 
a  path.  At  the  comer  where  the  road  turns 
south  there  is  a  gate  leading  into  Elliott's 
field.  Into  this  gate  defendants  and  the  lit- 
tle girls  turned  as  they  proceeded  south.  Very 
soon,  however,  Charley  Hay  and  the  two  lit- 
tle girls  got  through  the  hedge,  which  It  was 
easy  to  do,  and  walked  In  the  path  along  the 
top  of  the  bank.  How  soon  George  May  got 
through  the  hedge  and  walked  In  the  path 
does  not  clearly  appear.  Meanwhile  Bill  Bur- 
dette, who  left  the  church  a  little  after  the 
Mays  did,  rode  on  his  horse  In  the  same  direc- 
tion in  which  they  had  gone.  He  overtook 
them  soon  after  he  had  turned  the  comer, 
where  the  road,  after  proceeding  west  some 
200  yards,  turns  south.  At  this  Juncture,  be 
says,  he  saw  Charley  May  and  the  little  girls 
Just  getting  through  the  hedge,  and  walking 
on  top  of  the  bank,  about  25  yards  from  the 
corner.  He  says  he  did  not  see  George  then. 
Uixm  riding  nearly  oppofdte  to  them,  be  says. 
Charley  stopped,  and  said.  "Hello,  Wild  Bill! 
never  won  a  fight  and  never  wHL"  Bill  says 
he  asked  him  what  he  knew  about  It;  and  he 
saldt  *"Hertf  B  one  you  can't  whip,  you  God 
damn  son  of  a  bitch;*  and  I  told  him  I  didn't 
know  him,  add  didn't  want  any  trouble;  and 
George  May  says,  'Catch  him,  God  damn  him, 
and  kill  blm.'"  That  witness  saw  George 
May  Just  before  he  spoke  the  words  Just 
quoted.  That  he  was  on  the  Inside  of  the 
cornfield,  coming  up  in  a  kind  of  run.  That 
immediately  George  May  uttered  these  words. 
Charley  iSay  Jumped  down  the  bank. — thae 
some  three  or  four  feet  hlgh,~jumped  off  the 
bank  Into  the  road,  pulled  him  off  his  borse, 
thumped  hhu  around,  and  stuck  a  knife  Into 
hhn.  That  he  did  not  see  Geoi^  May  get 
clear  through  the  hedge,  but  saw  him  with 
a  club,  and  that  was  the  last  thing  before 
Charley  May  knocked  him  down  again,  etc. 

A  somewhat  different  version  of  this  story 
Is  told  by  the  little  daughters  of  George 
May,  who  tratlfied:  That,  after  walking  a 
short  distance  In  the  cornfield,  they  got 
through  the  hedge  with  CStariey'e  assistance, 
and  walked  alone  cm  ttej^op  o<  the  bank. 
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leaTinf  tbelr  Cather  walking  Inside  of  the 
comfl^  That,  staoitly  thereafter,  Bill  Bar- 
dette  came  riding  In  view,  and.  when  he 
came  np,  riding  In  the  road  near  them, 
Charley  May  HaJd,  *TVikl  Bill!  never  fought, 
and  never  wllL"  That  to  this  Bill  Bnrdette 
replied,  "What  Is  that  to  you,  you  Qod  damn 
Bon  of  a  bitch?"  Tliat  Chadey  May  then 
aald.  "Christ,  Bill;  I  wouldn't  take  that  off 
my  daddyp'  and  Immediately  ran  down  the 
bank  and  tomuds  him.  That,  as  he  did  so. 
Bill  Bordette  threw  an  ai^le  at  blm.  That 
thereupon  Charley  dashed  forward  and  seiz- 
ed titAd  of  Bill  Bnrdette's  overcoat.  That 
the  OTweoat  tore,  threw  Charley  May  to  his 
knees,  and  Bill  Bnrdette  jumped  off  his 
horse  onto  him.  That  Charley  tamed  Bill 
over,  and  got  onto  lilm,  and  they  got  down 
fighting  on  the  east  side  of  the  road,  next 
to  the  bank.  In  a  sort  of  ditch  or  depressed 
Itlace.  TbMt  WlllUun  L  Burdette  very  soon 
after  this  drove  up  to  the  scene  of  the  action 
In  a  qirlng  wagon,  which  also  contained  his 
wife  and  three  daughters,  about  opposite  to 
where  the  fight  was  in  progress,  stopped  In 
tlie  middle  of  the  road,  Jum);>ed  out  of  the 
wagon,  took  a  whip  in  his  hands,  and  went 
down  to  wbvn  Charley  May  and  Bill  Bur- 
dette were  fighting  on  the  east  side  of  the 
road.  That,  on  this,  their  father,  who  up 
to  that  time  was  over  In  the  cornfield,  came 
over  the  hedge  fence,  picked  up  a  club  off 
the  side  of  the  bank,  when  William  I.  Bur- 
dette said,  "Don't  you  come  down  here," 
while  some  of  those  In  the  spring  wagon 
cried  out,  "KUl  the  son  of  a  bitch,  pa;  kill 
him!"  That  their  father  then  went  down 
the  bank  towards  William  L  Burdette,  who 
then  hit  their  father  with  the  butt  end  of 
his  buggy  whU>  on  his  right  thumb,  as  be 
threw  up  his  right  hand  as  If  to  ward  off  the 
blow.  That  old  man  Burdette  struck  their 
father  twice  with  the  whip  -as  hard  as  he 
coald,  and  then  their  father  struck  old  man 
Bnrdette  with  the  club.  That  old  man 
Bnrdette  fell  to  his  knees,  got  np  again,  put 
his  hand  back  towards  his  pants  pocket, 
backed  off  towards  the  west  side  of  the  road, 
and  had  just  gotten  to  the  right  or  west  side 
of  the  mules  hitched  to  the  spring  wagon, 
when  their  father  hit  old  man  Burdette 
again  on  the  side  of  the  head,  and  he  fell, 
and  that  their  father  only  stmck  old  man 
Bnrdette  twice.  Mranwhlle,  they  say  that 
Charlie  May  and  Bill  Burdette  were  down 
on  the  east  side  of  the  road  fighting;  that 
their  father  started  on  home,  and  said  to 
Charley,  "Come  on,  Charley;  that  will  do," 
when  Charley  got  up  off  Bill,  and  Bill  picked 
np  the  buggy  whip  and  hit  Charley  with  It, 
and  Cbarley  tamed  and  stabbed  him  with 
the  knife. 

Behind  the  parties  In  the  spring  wagon,  as 
it  advanced  on  sonth,  there  rode,  on  horse- 
back, the  same  parties  that  went  with  them 
to  church,  to  wit,  Claude  Andrews,  Mrs. 
Ida  Elliott,  and  a  single  daughter  of  William 
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I.  Bnrdette;  and  behind  rode  Mr.  Ooleman, 
also  on  horseback. 

Claude  Andrews,  as  state's  witness,  testifies 
that  he  was  jnst  behind  the  q»rlng  wagon, 
and,  when  the  mules  stopped,  and  old  man 
Bnrdette  got  out  with  his  whip,  and  went 
round  in  front  of  his  mules  to  assist  his 
son,  be  (witness)  ran  ahead  and  had  seized 
hold  of  Charley  May  before  George  May  and 
old  man  Burdette  met  in  ftont  of  the  mules 
and  had  their  encounter  there.  He  also 
states  that  George  May  struck  old  man  Bnr- 
dette four  times  with  the  dab,  the  last 
time  when  he  was  prone  on  the  ground. 

The  testimony  of  James  Coleman  forms  a 
pleasing  contrast  with  that  of  ^ome  other 
witnesses  for  the  state.  He  was  disinterest- 
ed, and  evidently  a  cool  observer  of  what 
occurred.  He  testifies:  That,  whoi  old 
man  Burdette  left  the  church  and  started 
home  In  the  spring  wagon  with  his  family, 
witness  was  riding  about  100  yards  behind. 
That  as  he  i^roacbed  the  top  of  the  turn 
he  looked  down  the  road  and  saw  BUI  Bur- 
dette in  front  on  horseback,  old  man  Bur- 
dette and  his  family  In  the  spring  wagon, 
and  the  persons  on  horseback  in  front  of 
witness;  that  Is,  Andrews  and  the  two 
daughters  of  Burdette,  who  were  riding  with 
him.  That  he  also  saw  George  May  and 
Charley  May.  That  at  this  time  they  were 
walking  along  side  by  side  on  top  of  the 
ontslde  of  the  hedge.  That  his  attention 
was  momentarily  attracted  by  a  little  dog 
which  was  worrying  his  horse,  and  when  he 
looked  np  again  It  was  just  In  time  to  see 
Charley  May  pass  out  Into  the  road,  and  he 
ran  to  Bill  Bnrdette's  horse  with  his  hands 
outstretched,  then  he  twisted  to  the  left  a 
little,  and  BUI  Burdette  came  off  the  horse. 
That  Charley  May  had  hold  of  him,  and  then 
witness  knew  It  was  a  fight  for  the  first 
time.  That  Charley  May  picked  BUI  Bur- 
dette up,  and  put  him  In  the  ditch  on  the 
east  side  of  the  road.  Those  In  front  of  wit- 
ness had  stopped,  thus  compelling  him  to  do 
the  same,  and  the  fight  occurred  about  30 
yards  In  front  of  witness,  who  states  about 
this  time  BUI  Burdette  got  up,  and  Charley 
put  him  back  down  Into  the  ditch.  Cole- 
man, after  stating  these  things,  says:  "The 
old  man  [Burdette]  Jamped  out  of  the  wagon  * 
on  the  west  side,  and  he  passed  In  front  of 
the  team,  and  I  could  not  see  what  had  be- 
come of  him.  During  all  this  time  George 
May  had  stood  up  on  this  bank  from  where 
Charley  left  He  started  down  Into  the 
road,  and  as  he  come  he  picked  up  a  pleoe 
of  raU.  They  met  In  front  of  the  team, 
where  I  could  not  see  them,  and  I  don't 
know  what  happened.  Then  I  looked  around 
to  see  if  there  was  anybody  in  sight  to  help 
stop  It  There  was  nobody  but  Johnny  BUl- 
ott  and  when  I  looked  back  the  old  man  had 
backed  out  Into  view  on  the  west  side  of 
the  road,  with  George  May  close  to  him, 
facing  him.    George  hit  him,  and  knocked 
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him  nearly  down."  Coleman  says  that  the 
old  man  then  straightened  np  straight;  that 
he  made  a  staggering  step,  holding  his  bands 
np,  not  having  anything  in  them  that  wit- 
ness saw,  when  George  May  hit  him  the  sec- 
ond time,  and  on  the  head,  when  old  man 
Burdette  sank  to  the  ground,  and  fell  over; 
that  George  May  then  passed  back  out  of  his 
view  In  front  of  the  team  of  mules;  that 
after  George  May  went  out  of  witness* 
vision,  the  flght  between  Charley  May  and 
Bill  Burdette  seemed  to  cease,  and  they  got 
up,  BO  witness  could  se^  the  tops  of  their 
heads;  then  another  little  scuffle  occurred 
between  Charley  May  and  BUI  Burdette, 
when  the  latter  seemed  to  sink  against  the 
bank,  and  Charley  May  then  went  towards 
George  May,  and  they  passed  on  down  the 
road.  Coleman  also  states  that  when  the 
flgbt  began  he  saw  May's  little  girls  stand- 
ing on  the  bank.  This  witness'  testimony 
seems  to  go  counter  to  the  theory  of  the 
state  In  one  respect,  which  appears  to  be 
that  George  May,  although  It  was  muddy, 
remained  walking  In  the  cornfield  for  the 
purpose  of  concealment;  and  no  other  wit- 
ness appears  to  corroborate  the  testimony  of 
BUI  Burdette  as  to  George  May's  exclama- 
tion to  Charley  May,  to  "catch  and  kill"  Bill 
Burdette. 

Mrs.  Burdette,  who  was  In  the  spring  wag- 
on, In  testifying,  states:  That  she  saw  the 
flght  between  Charley  May  and  BlU  Bur- 
dette, and  that  It  occurred  30  or  40  yards  In 
advance  of  the  spring  wagon  as  It  moved 
down  south.  That  she  saw  Charley  May 
pull  BlU  Burdette  off  his  borse,  and  shove 
him  into  the  ditch,  when  BIU  Burdette  rais- 
ed up  on  his  elbow,  when  (the  spring  wagon 
having  approached  very  close  to  the  parties) 
Mrs.  Burdette  says  she  told  her  husband 
to  got  out  and  back  her  son  np,  or  else  Char- 
ley May  would  klU  him.  Her  husband, 
thus  Instigated,  when  the  moles  stopped, 
got  out  of  the  spring  wagon  with  a  buggy 
whip  In  his  hand,  on  the  west  side  of  the 
mules,  and  went  In  front  of  them,  and 
•George  May  met  him  and  struck  him  with 
a  club.  That,  on  being  struck,  her  husband 
f^l  down  right  close  to  the  team.  Tbat  she 
only  saw  George  May  strike  her  husband 
twice,  and  that,  after  this  second  lick,  she 
began  begging  George  May  for  mercy.  And 
witness  further  states  tbat,  tbougb  she  bad 
seen  George  May  walking  In  the  cornfield,  she 
had  not  seen  him  any  more  nntll  she  saw 
him  coming  with  a  clnb,  and  meeting  her 
hnsband  as  he  went  aronnd  the  heads  of 
the  mules. 

Other  witnesses  for  the  state  assert  that 
t>tit  two  blows  were  struck  by  George  May 
with  the  club,  while  they  also  say  that  the 
last  lick  was  struck  when  old  man  Burdette 
lay  flat  on  the  ground.  Mrs.  Ida  Elliott  con- 
firms the  statement  of  her  mother,  that 
George  May  only  struck  her  father  twice; 
but  shs  also  says  tbat  bet  father,  when 
stmck  the  last  time,  was  motionless  on  the 


ground,  and  that  this  last  blow  was  struck 
after  her  mother  had  begged  for  mercy,— dif- 
fering, on  this  point,  with  her  mother;  and 
this  witness  says  that,  before  George  May 
got  through  the  hedge,  her  father  had  gotten 
off  the  spring  wagon,  and  started  towards 
her  brother.  The  large  majority  of  the  wit- 
nesses undoubtedly  agree  In  this:  that 
Geonre  May  picked  np  the  club  or  piece  of 
rail  on  tbe  top  of  the  bonk,  after  he  got 
through  the  hedge,  and  after  old  man  Bur- 
dette had  gotten  ont  of  the  wagon,  reached 
the  heads  of  the  mnles,  and  started  towards 
his  son. 

George  May,  testlfjrlng  in  his  own  behalf, 
confirms  the  preceding  statement;  and  he 
confirms  the  statement  of  his  little  glris  that 
old  man  Burdette  had  reached  Charley,  and 
was  hitting  him  over  the  bead  with  the  butt 
end  of  the  whip  before  he  got  over  the 
hedge,  seized  the  club,  and  hit  old  man  Bur- 
dette over  the  head  with  It  He  also  testi- 
fies that  he  never  struck  him  but  twice,  and 
that,  although  he  fell  to  his  hands  and 
knees  when  first  struck,  yet  that  he  straight- 
ened up  straight,  and  pot  his  hand  back  to 
his  pants  pocket,  before  he  struck  him  the 
second  or  last  lick.  That  old  man  Burdette 
did  so  straighten  up  before  being  stmck  the 
last  time  Is  confirmed  by  the  testimony  of 
James  Cole  nan.  George  May  also  testifies 
that,  when  he  sprang  over  the  hedge  and 
picked  up  tbe  rail,  old  man  Burdette  said. 
"Don't  you  come  down  here,"  and  that  there- 
upon he  stepped  down  and  told  old  man 
Burdette,  "Don't  you  hit  him  any  more,**  and 
that  then  old  man  Burdette  struck  him  twice 
on  the  thumb  with  the  butt  end  of  the  whip, 
and  then  George  May  says  he  stmck  him  for 
the  first  time,  and  did  not  strike  him  the 
second  time  untU  after  the  old  man  had 
straightened  up  and  reached  back  with  bis 
right  hand  towards  his  pants  pocket,  and 
that  then  the  old  man  was  standing  on  the 
west  side  of  the  mules,  and  that  at  the  sec- 
ond lick  the  piece  of  raU  broke  Into  three 
pieces,  and  the  old  man  fell  fiat  to  the 
ground,  and  that  when  he  was  struck  on  the 
thumb  with  the  whip,  he  had  both  bands 
raised  up  to  ward  off  the  licks. 

Charley  May,  In  testifying,  says  that  wben 
he  was  on  top  of  Bill  Burdette,  "pounding 
him  In  the  head,"  old  man  Burdette  hit  him 
across  the  head  with  the  whip,  and  that  he 
(witness)  did  not  see  any  of  the  flgbt  be- 
tween George  May  and  old  man  Burdette. 

The  foregoing  Is  regarded  as  a  sufficiently 
substantial  statement  of  the  facts  In  this 
case  In  order  to  properly  understand  It  and 
the  mlings  made  by  tbe  lower  court. 

Before  going  into  a  discussion  of  the  met^ 
its  of  this  case.  It  is  necessary  to  notice  tbe 
mllng  made  touching  tbe  panel  of  Jurors. 
The  bill  of  exceptions  contains  tbls  recital: 
"A  list  of  said  jurors  was  delivered  to  tbe 
defendants  at  12  o'clock  noon  on  Saturday, 
tbe  21st  day  of  November^  tSM.  and  the 
court  tbiBtevsoa  ■  adjonmed  ontU  Monday 
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morning,  Norember  28,  1896,  at  9:80  a.  m. 
And  afterwarda,  to  wit,  on  tiie  said  Monday* 
tbe  28d  day  of  Norember,  1806,  the  court 
eonToned  pnnnant  to  said  adjonmmrat. 
And  at  tbe  hma  at  10:80  a.  m.  of  said  23d 
day  of  November,  1886,  the  Goort,  orer  the 
objection  of  the  defendants,  required  defend- 
ants Imeln  to  announce  their  chaUenges  to 
the  Jury.  The  defendants  thereupon  object- 
ed to  annoiinclng  their  challenges  to  the  Jury 
at  that  time,  for  the  reason  that  they  had 
not  been  allowed  twen^-tour  hours  within 
which  to  m^e  their  said  challenges,  exclu- 
slre  of  Sunday,  which  had  Intervened  after 
the  said  list  of  Jurors  had  been  presmited  to 
them,  which  objection  of  defraidants  the 
court  orerruled,  and  required  defendants  to 
announce  their  said  challenges  at  the  hour 
of  10^  a.  m.  on  said  2Sd  day  of  Norember, 
1886;  to  which  action,  ruling,  and  Judgment 
of  the  court  the  defendants  at  flie  time  ex- 
cepted." 

1.  As  Sunday  Is  dies  non  as  to  Judical  pro* 
ceedlngs,  It  Is  not  counted  In  computing  the 
time  In  which  motions  are  to  be  llled  In  court 
or  other  st«ps  taken  therein  of  a  similar  na- 
ture In  pending  causes.  This  was  the  rule 
at  common  law  and  still  remains  unchanged 
by  our  Btatat&  Twenty-four  wcffklng  hours 
are  what  the  statute  means;  and  It  does  not 
require  eltbffl  htwyers  or  Judges  to  work  on 
Sunday.  Bank  t.  WllUams,  46  Ua  17;  Oa^ 
tell  T.  Publishing  Co..  88  Mo.  356;  State  t. 
Harris,  121  Mo.  446.  26  S.  W.  6B8:  Maloney 
T.  RaUway  Co.,  122  Mo.  106,  26  S.  W.  702. 
The  redtal  shows  that  the  list  was  dellT- 
ered  at  a  certain  time  to  defendant,  and  It 
win  be  presumed  tills  was  done  on  request; 
and.  If  BO,  defendants  cannot  be  presumed 
to  have  waived,  but  on  tbe  contrary  to  hare 
Instated  on,  thetar  privileges;  and  this  Is 
shown  also  by  their  exception  saved  to  the 
rolliv  mentioned.  Apart  from  this  view,  It 
Is  Important  to  note  the  provisions  of  our 
statute  on  this  point.  Section  4204  of  the 
Laws  of  1886  (iHige  166)  Is  as  follows:  "A 
list  of  Jurors  who  have  been  found  by  the 
court  to  be  qualified  to  sit  as  such  In  his 
case  shall  be  delivered  to  tbe  defendant,  In 
the  cases  specified  in  the  first  subdivision  of 
section  4200,  at  least  twenty-four  hours  be- 
fore the  trial,  and  in  the  cases  specified  In 
tbe  second  subdivision  of  said  section,  at 
least  twelve  hours  before  the  trial;  and  In 
other  cases,  before  the  Jury  Is  sworn.  If  such 
list  be  required."  This  section  Is  a  tran- 
script of  section  4204,  Bev.  St  1889,  except 
that  It  changes  48  hours  to  24,  and  except, 
also,  that  It  changes  the  punctuation  in  that 
section  In  this  way:  that  for  a  comma  In 
the  original  section,  after  the  second  occur- 
rence of  the  word  "trial,"  is  substituted  a 
semicolon.  This,  I  understand  from  an  em- 
inent punctuator,  causes  the  word  "required" 
to  refw  only  to  "other  cases,"  where  a  list 
may  be  demanded  before  a  Jury  Is  sworn, 
leavli^  the  party  «itltled  thereto  to  an  abso- 
lute right  to  the  length  of  time  spedfled  la 
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the  statute,  sul^eet,  of  course,  to  an  act  on 
his  part  of  unmlstakaUe  waiver.  The  sec- 
retary of  state  Informs  us  that  the  punctua- 
tion Is  the  same  on  the  orlghul  bUl  as  found 
In  the  printed  Laws  of  1895.  From  tfala  It 
seems  evident  that  the  legislature  Intended 
something  by  the  <Aiange  made  In  tbe  punc- 
tuation, and  that  th^  meaning  was  that  al- 
ready Indicated.  The  lower  court  codbc- 
qnently  erred  In  ruling  as  It  did. 

2.  Tbe  defendants  having  offwed  them- 
selves as  witnesses,  it  was  competent,  under 
our  mUngs,  to  attack  their  general  moral 
character.  State  ▼.  Grant,  79  Ma  113,  and 
cases  cited.  But  it  rather  seems  that  the 
prosecutor  did  not  seem  to  definitely  estab- 
lish much  In  the  way  of  bod  character  as  to 
Oeorge  May,  except  that  he  was  regarded  as 
a  "scrapper,"  or  flgbtw,  as  occasion  might 
require. 

3.  The  state  proved  la  what  county  Wil- 
liam I.  Burdette  died,  but  not  In  what  county 
the  mortal  wound  occurred. 

4.  Error  was  committed  In  reusing  to  give 
the  first  Instruction  asked  by  defendants, 
which  was  the  following:  "If  you  find  from 
the  evidence  that  the  defoidant  Oeorge  May 
Intentionally  kUled  William  I.  Burdette  by 
bitting  him  over  the  head  with  the  stick 
mentioned  In  evidence,  and  that  such  sUck 
was  a  deadly  weapon,  then  the  law  presumes 
that  such  UUlng  was  murder  in  the  tecond 
degree.  In  the  absuice  of  evidence  to  the 
contrary."  The  doctrine  embodied  In  this 
Instruction  Is  well-settled  law  In  this  state, 
and  has  been  Ibr  a  long  period.  State  v.  Ta- 
bor, 96  Mo.  loc.  dt  686,  8  a  W.  744,  and 
cases  cited.  The  trial  court,  It  Is  true.  In- 
structed as  to  the  elements  of  murder  In  the 
second  degree,  but  tbe  particular  feature 
presented  In  the  refused  Instruction  was  not 
given. 

6.  The  threats  wbidi  the  evidence  taded 
to  show  that  George  May  uttered  with  regard 
to  the  Burdettes  were  (Avlonsly  Inadmissible 
as  to  caiarles  May,  and  this  for  several  rea- 
sons: Tbe  theory  of  the  state  was  a  convlra- 
cy  to  effect  the  death  ttf  me  fa  toon  of  the 
Burdettes;  but  at  the  time  these  threats  are 
alleged  to  have  been  m^  Charles  Mi^  <M 
not  reside  In  Missouri,  and  tfa^  was  no  coa- 
splracy  In  exlstaice,  unless,  Indeed,  George 
could  be  raid  to  have  ctmsplred  with  himself,— 
a  drcumstance  quite  unusual.  Where  a  pas 
son  Joins  a  Cfxisplracy  ahwUly  ezlstoit,  he 
thereby  ratifies  any  acts  done'w  treats  previ- 
ously made  by  the  conspirators  fai  furtherance 
of  the  common  design;  but,  In  order  to  fastoi 
the  gnllt  of  such  antecedent  acts  or  threats  on 
such  newly-Jdned  conspirator,  it  is  a  sine  qua 
DOQ  to  establish  that  the  conspiracy  was  afoot 
when  the  acts  were  done  or  tbe  threats  made. 
8  Greenl.  Bv.  (14th  Ed.)  f  04;  1  Greenl.  Bv. 
I  111:  1  Bidi.  New  Or.  Proc.  S  1248;  Bako: 
V.  State  (Wis.)  60  N.  W.  618;  Williams  v. 
DldEoison  (Fla.)  9  Sontib.  847.  As  there  was 
no  such  evidence  as  to  Ohari^  May,  the  third 
instruction  was  emmeous,  both  aa^to  him  aad 


642 


43  SOnrHWBSXEBN  BBPORT&B. 


CMo. 


to  Qeorge  May.  And,  u  to  any  threats  made 
by  George  May,  the  jury  should  have  been  In- 
structed to  limit  their  opoatlon  alone  to  Georfe 
May.  State  t.  McKlnale^  102  Mo.  620,  15  & 
W.  149. 

6.  TbSa  brings  as  to  the  onislderation  of  the 
third  liutnictlon  from  another  point  of  Tlew 
and  In  a  different  a^ect:  Did  the  words  of 
Bill  Bnrdette,  as  to  what  he  said  occorred  in 
the  diurch,  amotmt  to  any  evidence  of  a  ohi- 
spiracy  to  effect  the  great  bodily  harm  or  death 
of  either  of  the  Bnxdettes?  We  are  not  of 
opinion  that  It  did,  for  it  wonld  be  going  a 
great  way  to  bold  that  such  mere  words  and 
designation  of  a  person  would  amount  to  evi- 
dence of  an  agreement  to  effect  either  of  the 
guilty  purposes  before  mentioned.  The  doc- 
trine of  chances  or  of  preponderating  probabili- 
ties does  not  apply  to  a  case  like  this  when 
human  lives  are  at  stake.  Even  If  It  be  gran^ 
ed  Oiat  those  spoken  words  were  evidence  of  a 
conspiracy  to  kill  eltbo*  or  both  of  the  Bnr- 
dettes,  there  Is  no  evidence  of  a  preparation  to 
effect  such  design.  No  arms  were  carried  by 
the  so-called  "con^Irators."  Charles  May  only 
had  a  pocket  knife,  and  Oeorge  only  had  a 
dnb,  which  he  picked  up  on  the  spur  of  the 
moment,  aft^  old  man  Bnrdette  had  Jumped 
from  the  spring  wagon  and  was  advancing  on 
Charley  May,  or  else  had  reached  and  struck 
him  twice  over  the  head  with  the  butt  end 
the  whip.  But,  suppose  (for  we  can  only  sup- 
pose) that  the  evidence  mentioned  amounted 
to  pToot  of  coasplrBcy  between  Oeorge  and 
Charles  May  to  beat  the  Bnrdettes  with  tiieir 
fists,  and  that  Oeorge  May,  acting  Independ- 
ently of  such  agreement,  struck  and  killed  old 
man  Bnrdette;  for  this  Charles  May  could  noit 
be  held  responsible.  This  pc^t  has  been  ex- 
pressly adjudged.  Bishop  says:  "Where  two 
combine  to  Agixt  a  third  with  fists.  If  death  ac- 
cidentally results  from  a  blow  Inflicted  by  one, 
the  other  also  Is  answerable  tor  the  homicide. 
But  If  the  one  resorts  to  a  deadly  weapon  with- 
out the  other's  knowledge  or  cMisent,  he  only 
Is  thus  Uable."  1  BIsh.  New  Cr.  Law,  S  637, 
and  cases  cited.  Now,  the  evidence  shows 
very  clearly  that  the  combat  between  George 
May  and  old  man  Bnrdette  was  an  entirely 
different  and  independent  affair  from  that  in 
which  Charley  May  was  engaged,  and  of  the 
former  of  which  Charley  knew  nothing.  Nor 
do  we  think  the  result  Is  at  all  affected  by  the 
alleged  exclamation  of  Oeorge  May  to  Charles 
May,  to  "catch  him  and  Idll  him,"  as  such 
words  might  naturally  q)rlng  from  the  excite- 
ment of  the  occasion;  and,  besides,  Oeorge 
Msy's  exclamations  could  have  no  effect  to 
establish  an  agreement  between  George  May 
and  Charley  May  to  effect  an  unlawful  pur- 
pose, unless  a  prior  and  existing  (^splracy 
had  been  shown  to  exist  between  them,  which 
has  not  been  done.  For  these  reasons  we  are 
of  opinion  that  an  Instruction  should  have  been 
given,  as  asked,  instructing  the  jury  to  find 
Charl^  May  not  guilty. 

7.  Recognition  was  pn^rly  g^ven  hi  the  In- 
Btmctloas  to  the  fact  that  defraidants  might  be 


found  guilty  of  a  less  grade  of  lu»nldde  than 
murder  In  the  secmid  degree. 

8.  But,  notwithstanding  what  is  above  said. 
It  la  proper  also,  to  say  Uiat,  if  it  be  true  that 
Oeorge  May,  after  old  man  Bnrdette  was  lying 
prone  and  helpless  on  the  ground,  struck  him 
on  the  head  with  the  club,  this,  owing  to  the 
inherent  cruelty  and  barbarity  of  the  act,  might 
perhaps  warrant  an  instruction,  as  w^  as  4 
verdict,  for  murder  In  the  first  d^ree.  State 
V.  Kloss,  117  Mo.  S91,  28  S.  W.  780,  and  cases 
cited;  1  Whart  Cr.  Law  (9th  Ed.)  i  476. 

9.  Evidence  was  introduced,  without  objec- 
tion by  defendants'  then  comuel,  abont  one 
Horn,  a  Justice  of  the  peace,  arming  hlmaelf 
with  a  plated,  and  without  warrant,  and  upon 
information  derived  from  another,  proceeding 
to  Oeorge  May's  house,  and  arresting  the  de- 
fendants, who  objected  to  the  same,  and  of- 
fered some  resistance  thereto,  since  they  ques- 
tioned the  squire's  authnrlty  to  make  the  ar- 
rest The  Justice  had  no  authority  to  make 
such  arrest  Kdly,  Ck>.  Law,  I  69;  Bev.  8t. 
1889,  I  43S3.  But,  If  he  had,  such  evidence 
was  In  r^ard  to  anothw,  distinct,  and  snbse- 
qnent  offense,  which  had  no  connection  with, 
and  conld  shed  no  light  npon,  the  prevloas 
homicide.  Its  only  tendency  was  to  prejudice 
the  Jury  against  the  defendants,  and  to  confnse 
them  In  r^ard  to  the  real  issues  and  evidence 
In  the  canse.  State  v.  Jackson,  95  Ma.  loa 
ctt  649,  8  S.  W.  749,  and  cases  cited;  Fanis  v. 
People,  129  UL  621,  21  N.  E.  821.  The  court, 
ther^ore,  of  its  own  motion  should  have  refus- 
ed to  admit  such  wholly  Irr^evant  evidence. 
It  becomes  at  times  the  duty  of  a  coort  to 
take  such  a  course,  although.  If  no  objec^ton 
be  taken  at  the  time  to  the  admlsstcoi  of  oodi 
evidence,  no  advantage  can  be  taken  In  an  ap- 
pellate court  of  audi  failure  of  the  trial  ooiirt 
to  act 

The  premises  considered,  we  reverse  the 
Judgm^t  as  to  Charles  May,  and  order  his  dis- 
charge. The  Jndgmoit  as  to  Oeorge  May  is 
also  reversed,  and  the  cause  as  to  him  remand- 
ed. All  concur,  except  BCRGBSS,  3^  -wba 
does  not  concur  In  paragratdi  2. 


GORDON  V.  BURRIS  et  aL 

(Bnpveme  Court  of  Missonri,  Divi^m  No^  t, 
Dec.  7,  1897J 

Appsal— Failum  to  Object— FLunnrG—Wnxs 

— TJlVDCB  InpLUBNCE— EVIDB3ICB— SUFPICIIKOT — 

Hbarsay  —  Dkclasationb  —  BaKDBX  op  Pboop. 

1.  l%e  fact  that  the  issue  as  to  whethw  a  writ- 
ing produced  was  testator's  will  was  not  made 
up  by  the  court,  as  required  b7  Bev.  St  1888. 
8  8S88,  will  not  Justify  a  reversal  ot  the  judg- 
ment, where  no  objection  was  made,  and  the 
jury  found  on  such  issue. 

2.  Thoui^  ordinarihr,  the  court  dionld  enter 
judgment  on  the  verdict,  yet  fids  b  not  neoes- 
aarr  on  a  verdict  on  th6  usue  as  to  whether  a 
writing  was  a  wlll,  under  Rev.  St  1888,  { 
8889,  maldng  the  verdict  "final"  on  such  issue. 

3.  A  will  containing  a  le£facy  to  Lucy  May 
Gordon,  described  as  testatrix's  granddaughter, 
has  a  latent  ambiguity  removable  by  extrinaic 
evidence,  where  testatrix's  sole  gnnddaoghter 
was  MaJT  J,  Oordon. 
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4.  A  letter  to  idaintiff  by  one  of  three  broth- 
ers, stating  that  the  writer  heard  his  brother 
urging  testatrix  to  wili  her  land  to  Hie  three 
brothers,  was  hearsay,  in  an  action  to  proTe  that 
the  brothers  exercised  nndae  influence. 

5.  Where  d^endants  are  charged  with  exercis- 
ing undue  influence  when  testatrix  made  her 
wul,  declaratious  of  one  as  to  what  anotber  said 
are  hearsay. 

6.  Where  defendants  are  charged  with  exer- 
cising sndi  undue  influence  orer  testatrix  as  to 
cause  plaintiff's  disinheritance,  their  statements, 
made  wittdn  a  year  before  the  will  was  executed, 
that  testatrix  shoaJd  never  leave  plaintiff  any 
of  her  property,  were  admissible. 

7.  A  testatrix's  statements,  made  after  the  ex- 
ecution of  a  wilL  to  ttie  effect  that  she  was  un- 
duly influenoed  m  making  the  will,  are  not  ad- 
mimiblc  as  evidence  of  the  facts  stated. 

8.  The  fact  tiiat  testatrix  cried,  when  speak- 
ing' of  plaintiff,  in  connection  with  the  disposi- 
tion of  ner  iiroperty  under  a  will  she  had  made, 
Js  competent  to  show  that  plaintiff  was  disin- 
herited through  uDdae  influence.' 

9.  The  harden  is  on  contestants  td  show  that  a 
win  Is  rendered  invalid  by  undue  influence. 

10.  Where  contestants  do  not  produce  substan- 
tial evidence  to  show  tliat  testatrix  made  her 
will  thro  axil  undue  influence,  the  court  will  di- 
rect a  finmng  of  the  jnir  a^inat  them  on  sndi 
issue. 

11.  Though  a  court  cannot  take  from  the  jury 
the  consideration  of  an  issue  in  support  of  which 
the  evidence  is  uncraitiadicted,  yet,  where  suf- 
ficient uncontradicted  evidence  has  been  Intro- 
duced to  satisfy  the  statute  requiring  proof  of  the 
execution  of  a  will.  It  is  not  mor  to  charge 
that  the  will  is  executed,  where  it  la  contested, 
but  where  no  Issue  a*  to  its  execution  is  made 
txr  the  irieadtngi. 

12.  Teatstriz  made  a  will  iriim  she  was  over 
70  years  of  age,  and  when  confined  to  her  bed 
with  sickness.  Her  mind  was  vigorous  for  her 
age.  Her  hdrs  were  three  sons  and  a  grand- 
slaughter,  whom  she  was  fond  of,  and  whom  thR 
will  disinherited.  The  sons  were  adults  living 
near  testatrix,  and  before  Mhe  will  was  executed 
they  had  expressed  a  desire  that  the  grand- 
daughter be  disinberited,  and  one  of  them  so 
worried  testatrix  that  her  physician  required  him 
to  keep  away.  No  troublesome  family  matters 
were  shown  other  than  the  making  of  ijhe  will. 
-She  refuted  to  make  the  Will  until  her  husband 
-promised  to  provide  tor  the  granddanghter,  and 
she  cried  when  talking  about  the  granddaughter 
-shortly  tiiereafter.  Her  husband  died  insolvent, 
soon  after  her  death,  without  keeping  his  prom- 
ise. Hfid,  thai  the  question  as  to  whether  the 
sons  had  exercised  undue  influence  riioald  have 
been  submitted  to  the  jury. 

Appeal  from  circuit  court,  LlvlngBton  coun- 
ty; Joshua  Alexander,  Spedial  Judge. 

Action  by  Mary  J.  Gordon,  by  next  frfend, 
against  Fred  Burrls  and  others.  From  a 
jndgment  for  defendants,  plaintiff  aK>eaIa. 
Keversed. 

Miaet  Bros.,  tor  appellftnt^  Darls,  Wait  & 
Sheets,  for  Bespondents. 

MACFABLANB,  J.  This  Is  a  statutory  suit 
.contesting  the  will  ot  Lucinda  Burrls,  de- 
ceased. The  petition  cliarges,  in  substance, 
that  OB  and  prior  to  March  20,  1890.  John 
Bnrris  and  Lucinda  Burrls  were  husband  and 
wife;  that  there  was  bom  of  the  marriage 
three  sons,  Augustus,  George,  and  Frederick, 
.and  one  daughter,  Josephine;  that  the  daugh- 
ter married  liston  Gordon  In  1878,  by  whom 
she  had  ome  child,  plaintiff,  Jdaxj  Jos^Una 
Gordon,  and  died  In  1886;  that  on  the  aoth 


day  of  March,  1880,  the  said  Lucinda  Bnrris 
executed  and  had  witnessed  a  paper  writing 
by  which  she  devised  to  her  three  Bona,  in 
equal  parts,  all  her  estate,  conslatiog  of  240 
acres  of  land,  worth  about  ¥30  per  acre, 
which  was  made  subject  to  $30,  which  she 
bequeathed  to  Lney  May  Gkirdon.  The  said 
Lucinda  died  on  the  Slst  of  March,  1890,  the 
said  three  sons  and  plaintiff,  her  granddaugh- 
ter, surviving  hw.  The  will  was  In  due  time 
probated,  in  common  form,  by  the  probate 
court  of  the  county.  The  three  sons,  devisees 
under  the  writing,  are  made  defendants.  The 
petition  charges  that  "said  defendants,  by 
fraud,  art,  and  deceit  and  undue  influence, 
overpersuaded  and  Induced  the  said  Lucinda 
Burrls  to  make  the  pretended  will,"  whereby 
the  said  plaintiff  was  virtually  disinherited. 
The  answer  admits  the  i»obate  of  the  will, 
and  avers  that  the  paper  writing  is  the  last 
will  and  testament  of  the  said  Lucinda  Bur* 
rls,  and  denies  all  other  allegations.  The  an- 
swer charges,  as  a  special  plea,  that  plaintiff 
had  previously  prosecnted  a  suit  agahist  the 
same  parties,  contesting  tbe  same  wlU;  that 
after  certain  proceedings  In  said  court  'itoln- 
tlff  took  a  nonsuit;  that  thereupon  defendants 
filed  a  motion  for  Judgmrat  establishing  the 
will;  that  Bald  motion  had  never  been  disposed 
of.  but  was  still  pendlnc  and  was  a  bar  t» 
this  suit.  The  reply  was  a  general  denial  of 
new  mattw.  By  agreement  the  case  was 
tried  before  J.  W.  Alexander,  Bmi.,  aa  i^eclal 
Judge.- 

To  sustain  the  wHI,  defendants  examined 
as  witnesses  Jndge  BL  J.  Broaddus  and  Dr. 
Freonan,  who  were  the  subscribing  witnesses. 
These  witnesses  both  testified  that  the  said 
Lucinda  Bnrris  signed  the  paper  writing  as 
her  last  will,  that  she  was  of  sound  mind, 
and  that  they  subscribed  their  names  as  wit- 
nesses in  her  presence.  After  this  formal 
proot  the  will  was  read  in  erldence.  PlaintifC, 
to  anstaln  the  eharge  <tf  her  petition,  offered 
evidence  tending  to  prore  that  teatattix  at 
the  time  of  her  death  was  over  70  years  old; 
that  die  had  suffered  from  la  grippe,  followed 
immediately  1^  an  attack  of  pneumonia, 
from  which  she  was  convalescing  when  the 
will  .was  made,  though  she  was  stlU  confined 
to  bar  bed,  and  was  xdiyalcaUy  very  f^Ie. 
While  suffering  from  pneumonia,  she  was  ex- 
posed to  the  measles,  and  she,  her  family, 
and  her  physician  bellered  that,  In  her  con- 
dition, she  could  not  surrlTe  an  attack  of 
that  disease.  In  these  drcnmstancea  the  wUl 
was  made  on  March  2,  1800.  In  a  few  days 
thereafter  she  took  the  meaatea,  from  which 
she  died  on  the  Slat  day  ot  the  same  month. 
The  evidence  tended  to  jfmve,  also,  that  tes- 
tatrix regarded  plaintiff,  her  grandchild,  with 
affection.  The  evidence  does  not  show  the 
age  of  the  defendants,  or  whetha  they  lived 
In  the  family  of  the  testatrix  or  not  It  may 
be  Infeired,  however,  that  they  were  mature 
men.  One  of  them  had  studied  medldne^  and 
acted  as  agent  Cor  his  mother  In  renting  her 
land.  We  can  fairly  infer,  alu)p.that  tluy 
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rtttaer  llTed  In  the  bouse  or  near  by  at  tbe 
time  tiie  will  was  made.  One  of  them  was 
sick  at  the  time,  and  occupied  a  room  In  the 
houB^  and  the  others  aK>eared  to  have  beoi 
about  tbe  house  much  of  the  time.  There 
was  evidence  tendlns  to  prove  that  during 
the  slcknas  of  Mrs.  Burrls,  and  before  her 
death,  defendants  In^sted  that  she  should 
make  her  will  and  give  them  the  proper^.  A 
witness  testified  that  she  heard  defendants 
In  tbe  rocmi  with  their  mother  talking  "about 
havlnff  her  make  the  will.  They  tiiought  It 
ou^t  to  be  done,  fbey  said.  They  said  that 
they  ought  to  have  the  property.  Thdr  fa^ 
titer  went  in  at  this  time,  and  says,  'Mother 
Is  sick;  don't  bother  her  now.'  '*  Ona  Glore. 
who  was  a  servant  In  the  fiunlly,  testified 
that  testatrix  told  her,  after  tbe  will  had 
been  made,  that  "they  coaxed  her  to  make 
the  wni.  Told  her  she  might  die;  and  she  had 
better  have  a  will.  •  •  •  She  said  they  did 
not  want  her  to  will  Utfle  May  anyttdng.  She 
called  her  'Little  BCay.' "  The  witness  testified 
that  when  she  qjwke  of  Uttie  May  &k  cried. 
Mrs.  .Wllklson  testified  that  one  of  the  boys, 
Fred,  had  studied  medicine,  and  waited  on 
his  mother,  and  administered  medicine  to 
her.  The  record  shows  the  following  evidence 
of  Judge  Broaddns,  who  wrote  the  will,  and 
was  one  of  the  snbscriUng  witnesses:  "Bfr- 
fore  I  lef^  after  I  bad  written  the  will,  and 
It  had  been  signed,  the  old  lady  said,  'Now, 
Mr.  Bnrris,  you  know  you  agreed  to  provide 
for  Mary  [whatever  her  name  was],  and  now 
Is  the  time  to  have  the  will  written,  while 
yon  are  here.*  Q.  While  yon  were  there?  A. 
'While  Judge  Broaddns  is  here.'  I  said,  'Yes; 
I  would  write  It  out'  He  said,  *No;  he  wasn't 
ready  just  then.'  He  said  he  would  be  In 
town  In  a  few  days,  and  I  could  write  his 
win,  and  he  would  then  inrovlde  for  the  little 
gIrL  She  said  at  that  time  that  Mr.  Burrls 
was  going  to  provide  for  Mary,  or  whatever 
her  name  was.  Q.  They  directed  that  con* 
versation  to  yonJ  A.  Tes,  sir;  to  me.  and  In 
tbe  presence  of  the  old  man  and  George.  The 
old  man  luUd  he  Intended  to  do  so,  and  would 
do  so.  Q.  Did  the  old  man  ever  come  to  your 
office  and  make  such  a  will?  A.  He  never 
came  to  my  office  afterwards,  that  I  know  of. 
•  •  Dr.  Freeman  testified  substantially 
to  the  same  facts,  though  his  impression  was 
that  the  conversation  occurred  before  the 
will  was  signed.  Plahitiff  offered  to  read  In 
evidence  a  letter  ttom  defendant  George  Bur- 
ris  to  plaintiff,  which,  on  objection  de- 
fendants, was  excluded  as  hearsay.  This  let- 
ter contained  the  following  statement:  "I 
came  over  to  father's  from  my  home,  and 
went  toto  the  room  adjoining  the  one  where 
mother  lay  sick,  and  the  hfa«d  girl  was  hi  that 
room,  and  Gas  was  in  the  room  with  mother, 
and  be  did  not  know  I  was  on  the  place,  and 
I  do  not  think  he  knew  any  one  could  hear 
to  the  adjoining  room  what  he  said  to  moth- 
er. He  was  talkli^c,  and  trying  to  get  mother 
to  promise  that  she  would  give  the  land  to 
us  three  boys,— that  Is,  myself,  Gus,  and 


Fred."  FlaintilT  offered  to  prove  hj  a  witness 
that  d^ndant  George  Burrls  aalA  to  him.  In 
the  summer  of  1889,  that  {dalntUf  dionld  never 
have  anything.  This  evidence  was  excluded. 
PkilntlCf  offered  to  prove  by  the  same  witness 
that  George  and  Gub  Buiria  each  said  to  him. 
In  the  summer  of  188Q,  that  their  mothtt  nev- 
er should  leave  the  little  giri  any  of  her 
IHH>perty  or  anything:  This  evidence  was  al- 
so excluded.  At  tbe  dose  of  dtfendanto'  evi- 
dence the  court  directed  the  jnry  to  return  the 
following  verdict:  "We,  tiie  Jury,  find  the 
instrument  signed  by  Wia,  Lncinda  Burrls 
and  attested  by  B.  J.  Broaddns  and  J.  B. 
Freeman,  Is  the  last  will  and  testament  of 
said  Ludnda  Bnrris."  The  verdict  was  re- 
turned as  directed,  and  the  Judgment,  after 
reciting  the  verdict,  is  as  followH:  "It  is 
therefore  considered  and  adjudged  by  the 
court  that  the  plaintiff  teke  notlUng  by  her 
writ;  that  the  defendants  go  hence  without 
day,  discharged  hereof;  and  that  they  recover 
their  coBte  of  iflalntiff  In  this  cause  expend- 
ed." From  this  Judgment  plaintiff  appealed. 

1.  In  a  suit  to  contest  tiie  validity  of  a  wDI 
which  has  beoi  proved  In  common  form,  or 
to  have  a  will  proved  which  has  been  reject- 
ed, the  court  is  required  to  make  up  an  Issne. 
**whether  the  writing  produced  be  the  will  of 
the  testator  or  not,  which  shall  be  tried  by  a 
Juiy,  or  If  neither  party  require  a  Jnry,  hy 
the  court"  Bev.  Bt  1889,  |  888a  "The  vei^ 
diet  of  the  Jury,  or  the  finding  and  Jutlgmeut 
of  the  court  shall  be  final,  savtog  to  the  court 
the  right  of  granting  a  new  trial,  as  In  other 
eases,  and  to  dther  par^  an  appeal  In  matters 
of  law."  Id.  {  8889.  It  appears  nowhere  In 
this  record  tbat  an  Issue  waa  made  up  by 
the  court  as  required  l^^  stetute,  hat  the  ver- 
dict of  the  Jury  finds  on  the  issue  that 
should  have  been  submitted.  No  objection 
was  made  to  the  course  adopted,  and,  the  ver^ 
diet  showing  tbat  the  proper  Issue  was  tried, 
the  error  to  procedure  does  not  Justify  a  e«- 
versal  of  the  Judgmmt 

2,  Ordinarily,  the  formal  Judgment  of  the 
court  upon  the  verdict  of  a  Jut?  Is  necessazy 
to  establish  conclusively  the  fact  tried,  but 
tbto  statute  makes  the  verdict  ot  the  jury 
upon  the.issoe  tried  final  and  conclnslve. 
By  the  verdict  tbe  Juiy  finds  the  paper  writ- 
ing produced  to  be  the  will  of  Luclnda  Bur- 
rls, and  this  verdict  entered  upon  the  rec- 
ords of  the  court  We  are  of  oplnltm  that 
the  record  entry  is  sufficient  In  form  to  con- 
stitute a  formal  estobllshmvnt  of  the  will. 

8.  Plaintiff  sues  as  Mary  J.  Gordon,  and 
the  evidence  shows  that  her  true  name  is 
Mary  Josephine  Gordon.  Under  the  will 
the  testetrlx  devises  $30  to  Lucy  May  Gor- 
don. There  is  no  doubt  under  the  evidence, 
that  the  testatrix  had  In  mtod  and  intended 
to  name  In  the  will  her  granddaughter,  tbe 
chUd  of  her  deceased  daughter,  Josephine, 
and  her  husband.  Listen  Gordon.  When 
the  will  was  written  the  name  of  this  child 
was  discussed.  She  was  mentioned  as  her 
granddaughter,  as  she  Is  in>the  wllL  and  a» 
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the  danghter  of  ListMi  Gtordon.  Testatrix 
insisted  that  ber  name  was  iMcy  May,  and 
It  was  so  written  by  Judge  Broaddus.  It 
was  shown  that  the  old  hidy  alwa^  called 
the  child  May.  It  does  not  appear  that  tea- 
utrlx  had  any  other  granddaughter.  The 
erldence  Is  -rar  omcliislTe  that  the  Inten- 
tiMt  was  to  name  phUntUt  In  wder  to  pn^ 
Tent  her  from  rfaiminy  u  a  pretermitted 
heir.  The  necessity  of  naming  or  provid- 
ing for  this  i«rtlcnUr  chUd  was  mentioned 
tt  the  time,  and  Induced  the  proylsiim  for 
lier.  The  Incorrect  naming  of  the  grand- 
daughter was  a  latent  amblgntty  In  tlie  trill, 
and  extrinsic  erldence  was  admissible  to  re- 
move It.  Biggs  T.  Myers,  20  Mo.  243;  Brad- 
ley T.  Rees.  118  111.  827. 

4.  The  question  seriously  discussed  by 
connset  Is  whether  there  was  sufficient  evi- 
dence that  the  will  was  the  product  of  un- 
doe  Influence  or  fraud  to  require  &  snbmls- 
slm  ot  the  issue  to  the  Jury.  As  bearing  on 
that  question,  some  evidence  was  cAered  by 
plaintiff,  and  excluded  by  the  court  Oom- 
idalnt  la  made  to  the  nclualon  of  the  letter 
written  by  defendant  George  Burrla  to  plaln- 
tur,  In  which  be  states  that  he  had  heard  de- 
fendant Gns  Bnrrls  "talkfiig,  and  trying  to 
(et  his  mother  to  inondae  that  she  would 
fire  the  land  to  us  three  boys."  This  letter 

.  was  mere  hearsay.  Gteorge  Bnrrls  was  him- 
*At  a  competent  witness,  and  could  hare 
testified  to  the  conversation  between  Ous 
and  his  mother;  but  his  statemoits  of  what 
tbe  conversatiDn  was,  either  by  writing  or 
orally,  woe  properly  excluded.  For  the 
wme  reason  the  court  properly  excluded  the 
erldence  of  witnesses  who  were  called  by 
plahitlff  to  prove  that  George  sold  he  heard 
Ons  declare  that  their  motiier  should  never 
leave  plaintiff  any  of  ber  proper^. 

5.  But  tlie  court,  we  think,  committed  er* 
nr  in  oxdudlng  the  evidence  of  tbe  witness 
to  Oie  effect  that  George  and  Gns  Bnrris 
eseh  said  to  him,  In  the  summer  of  188D. 
that  thetar  mother  ahoold  never  leare  plaln- 
tUt  any  of  her  proper^.  In  ruling  a^ilnat 
tUs  evidence  the  court  gave  this  as  Its  rea- 
son: rrhe  testimony  wlU  be  excluded  until 
there  la  testimony  offered  tending  to  connect 
It  with  the  necution  of  the  wHL"  The  evi- 
dence tends  to  show  an  lntentl<m,  at  that 
time  formed,  to  prevent  the  testatrix  from 
so  disposing  ct  the  proper^  as  to  give  plain- 
tiff any  share  In  It  Plaintiff  was  at  that 
time,  morally  and  legally,  as  much  entitled 

f  to  share  in  the  pnqterty  of  her  grandmother 
w' either  of  the  defendants.  If  teatatrix 
had  died  Intestate^  plaintiff  would  have  in- 
herited one-fourth  of  tbe  estate^  In  making 
the  statement  attributed  to  them,  the  Ian- 
mage  dearly  imidies  that  defendants  in- 
tended. If  possible,  to  prevttit  their  mother 
from  making  a  wiB  or  deed  in  such  a  way 
u  to  give  plaintiff  any  lien^  of,  or  intwest 
In.  her  iwoper^.  The  conversation  was 
within  a  year  of  tbe  date  of  the  will,  and 
the  evidence  should  have  been  admitted  as 


bearing  upon  the  question  of  undue  influ- 
ence. It  tends  to  show  a  flxed  purpose  on 
tbe  part  of  said  defendants  to  do  the  acts 
they  are  charged  vrith  having  done  when 
the  oroortunlty  arrived.  In  considering  the 
question,  therefore,  whether  or  not  there 
was  any  evidence  of  fraud  or  undue  Influ- 
ence which  required  a  submission  of  the 
question  to  tbe  Jury,  we  should  treat  thia 
ovldeuce  as  having  been  admitted. 

6.  Tbe  evidence  of  Cora  Glore,  detailing 
declarations  of  the  testatrix,  made  subse- 
quent to  the  execution  of  the  will,  was  glvw 
over  tbe  objection  of  def^dants.  That  such 
declarations  sre  not  admissible  as  evidence 
of  the  facts  stated  is  well  settled  m  this 
state.  Gibson  v.  Gibson,  24  Mo.  234;  Wal- 
ton V.  Kendrlck,  122  Mo.  618,  27  S.  W.  872; 
Doherty  v.  Gilmore,  186  Mo.  414,  87  8.  W. 
1127.  The  fftct  that  the  testatrix  cried  when 
q»eaking  of  plaintiff  in  connection  with  mak- 
ing the  will,  and  the  disposition  of  her  prop- 
erty thereunder,  was  admissible,  however, 
to  show  the  affection  she  entertained  for  her 
grandchild,  and  her  sentiments  in  thinking 
of  what  she  had  done.  Tlie  conrersatlon 
must  have  been  very  soon  after  tbe  will  was 
nuide,  for  testatrix  died  within  10  days  after 
that  event  The  making  ot  the  will  was 
evidently  tbe  one  principal  subject  on  the 
mind  of  the  testatrix  at  the  time  of  this 
manifestation  of  grief,  and  we  think  it  luffl- 
dently  connected  in  point  of  time  with  the 
making  of  the  will,  considering  the  circum- 
stances, to  be  admissible  as  a  verbal  fact  or 
external  manifestation  of  the  Internal  feel- 
ings. Gibson  V.  Gibson,  supra.  The  dec- 
laration that  defendants  coaxed  Mrs.  Bnrrls 
to  make  tbe  wiU,  and  that  they  did  not  want 
hex  to  leave  "Utile  May"  anythhig,  was  not 
admissible  as  evidence  of  tbose  facts,  and 
will  not  .be  considraed  In  determining  the 
sufficiency  of  the  evidence. 

7.  In  these  statutory  proceeumgs  to  cfm- 
test  the  validity  of  wills,  the  burden  of  prov- 
ing their  due  executkm  icests  upon  those 
maintaining  their  validity.  After  evldoice 
has  been  given  tending  to  prove  that  the 
disputed  writing  was  executed  In  the  man- 
ner required  by  the  statute,  tbe  burden  of 
proof  rests  upon  those  contesting  Its  valid- 
ly to  prove  that  it  Is  rendered  Invalid  by  ex- 
traneous facts,  such  as  Incompetency,  fraud, 
or  undue  influence.  The  issue  to  be  tried 
by  the  Jury,  or  tbe  court  sitting  as  a  Jury,  Is 
'^whether  the  writing  produced  be  the  wiU 
of  the  testator  or  not"  The  triors  of  fact 
must,  therefore,  determine  whether  or  not 
the  wHl  was  executed  according  to  the  re- 
quiremmts  of  law,  and  whether  or  not,  not- 
withstanding Its  due  execution,  It  is  ren- 
dered invalid  on  account  ot  the  Kctroneous 
facta  charged.  Maddox  v.  Maddox,  114  Mo. 
86,  21  a.  W.  489,  and  cases  cited. 

8.  There  has  been  some  question  am(mg 
lawyers  whether,  tmder  the  terms  of  the 
statute,  both  questions  should  not  be  sub- 
mitted to  the  Jury,  and  allow  It  tp-determlne. 
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from  all  the  erldence,  whether  the  writing  in 
question  be  the  true  will  of  the  person  who 
executed  it  or  not.  It  Is  well  settled  as  the 
law  of  this  state  that  the  party  who  has  the 
burden  of  proof  upon  an  issue  must  produce 
evidence  tending  to  prore  it;  otherwise  the 
court  will  pass  upon  the  question  as  a  mat- 
ter  of  law,  and  will  direct  the  Jury  as  to  its 
finding  on  that  issue.  This  rule  has  been 
applied  to  this  class  of  suits,  and  it  is  now 
well  settled  that.  If  coutestants  do  not  pro- 
duce substantial  evidence  tending  to  prove 
the  ground  charged  as  a  cause  for  Invalidat- 
ing the  wiU,  the  court  wUl  direct  the  find- 
ing of  the  jury  against  them  on  that  issue. 
Jackson  v.  Hardin,  83  Mo.  175;  Maddox  v. 
Maddox.  supra;  McFadin  v.  Oatron,  120  Mo. 
269,  25  S.  W.  6<M;  Doherty  T.  OUmore.  136 
Mo.  416,  87  S.  W.  1127. 

9.  But  when  evidence  la  given  in  support 
of  an  issue,  and  such  evidence  la  not  of  a 
character  which  requires  the  interpretation 
of  the  court,  it  has  been  held  that  the  jury 
should  be  left  to  pass  upon  it,  though  no 
contradictory  evidence  be  given.  The  Jury, 
it  Is  said,  must  determine  the  credibility  of 
witnesses,  and  the  weight  to  be  given  to 
their  evidence,  and  a  court,  when  it  under- 
takes to  pass  upon  the  sufiiciency  of  such 
evidence  to  prove  a  given  fact,  usurps  the 
province  of  the  Jury.  This  rule  has  not 
been  uniformly  recognized  Id  this  state,  bat 
was  declared  at  an  early  day,  and  has  been 
generally  followed  In  the  later  decisions. 
Bryan  v.  Wear,  4  Mo.  106;  McAfee  v.  Ryan, 
11  Mo.  365;  Wolff  T.  Oampb^.  110  Mo.  120, 
19  S.  W.  622. 

10.  Plalntifrs  counsel  now  Insist  that  the 
rule  should  be  applied  in  this  case.  They 
say  the  bnrden  Is  on  the  proponents  to  estab- 
lish the  due  execntlon  of  the  will,  and  that 
Issue  should  have  been  submitted  to  the 
Jury,  though  the  evidence  of  the  two  attest- 
ing witnesses  shows  every  fact  essential  to 
Its  proper  execution,  and  though  the  wit- 
nesses are  unimpeached,  and  their  evidence 
Is  uncontradicted.  The  proceedings  provided 
for  contesting  wills  stand  for  the  probate  In 
solemn  form,  In  which  all  the  parties  inter- 
ested are  brought  before  the  court.  The 
probate,  in  common  form,  Is  conclusive  on  all 
persons  until  impeached  and  brought  In  ques- 
tion by  the  proceedings  provided  by  the 
staCnte.  The  statute  requires  the  contest  to 
be  commenced  by  some  person  interested, 
"by  petition  to  the  circuit  court  of  the  coun- 
ty," This  Implies  that  the  ground  relied 
upon  to  defeat  the  will  shall  be  stated  In  the 
petition,  and,  if  no  sufficient  ground  be  stat- 
ed, the  petition  Is  demurrable.  If  the  inva- 
lidity is  claimed  to  exist  on  account  of  ex- 
traneoiu  matters,  and  no  issue  Is  made  by 
the  pleadings  as  to  the  proper  execution  <rf 
the  will,  then  the  pleadings  sbonld  be  con- 
strued as  an  admission  that  fact  by  the 
parties,  and,  if  the  formal  proof  Is  made  to 
the  satlsfactioD  of  the  coor^  they  should  be 
MtCHHwd,  on  ai^ieBl,  to  question  Uie  correct- 


ness of  the  verdict,  though  rendered  under 
the  imperative  direction  of  the  court.  The 
charge  In  this  petition  Is  that  "defendants, 
by  fraud,  art,  and  deception,  and  undue  in- 
fluence, overpersuaded  and  Induced  the  aaid 
Lucinda  Burrls  to  make  a  [attended  will," 
etc.  By  her  petition  plaintiff  does  not  ques* 
tion  the  due  and  proper  execution  of  the  wUIf 
or  tender  an  issue  on  the  question  of  Its  exe- 
cution, nor  do  any  of  the  parties  to  the  suit 
do  BO.  Still,  a  writing  is  not  a  will  unless 
executed  with  all  the  formalities  required  by 
the  statute,  and  when  brought  before  the 
court  for  probate,  whether  in  common  or  sol- 
emn foim,  proof  of  execution  is  necessary; 
but,  in  case  the  parties  make  no  Issue  upon 
it,  the  proof  is  necessary  tor  the  satisfaction 
of  the  law,  and  not  of  the  parties.  They  will 
be  bound  by  their  pleadings,  as  in  other  cases. 
The  evidence  of  the  two  subsctibing  wit- 
nesses shows  that  the  paper  writing  was 
eigned  by  Lucinda  Bnrria  as  her  last  will, 
and  that  they  subscribed  their  names  thereto 
as  witnesses  in  her  presence,  and  that  she 
was  at  the  time  of  sound  mind.  On  this  ev- 
idence the  court,  in  effect,  directed  the  Jnry 
to  find  that  the  will  was  duly  executed.  We 
are  of  the  opinion  that  the  fact  the  Jury  was 
required  to  find  was  inferentlally  admitted 
by  the  [rf^dings  of  all  the  parties  Interested, 
and  no  error,  at  least  of  which  they  complain, 
was  committed  In  giving  the  paremptory  in- 
struction. It  is  therefore  unnecessary  to  de- 
cide in  this  case  whether,  if  an  Issue  had 
been  made  by  the  pleadings  of  the  parties 
upon  the  question  of  the  execution  of  the 
will,  the  court  could  properly  have  directed 
the  Jury  on  that  Issue. 

11.  The  only  remaining  question  Is  whether 
or  not  there  was  substantial  evidence  tend- 
ing to  prove  that  Mrs.  Burrls  was  induced  to 
execute  the  papw  by  means  of  the  fraud  or 
undue  Influence  of  defendants.  In  consider- 
ation of  this  question  we  must  look,  not  only 
to  the  direct  evidence,  but  to  all  the  circum- 
stances, and  If,  considering  them  all,  the  Jury 
could  fairly  have  found  that  the  fraud  or  un- 
due influence  of  defendants  influenced  or  In- 
duced the  making  of  the  will,  and  the  dis- 
position of  her  property  as  thereby  made, 
then  the  issue  should  have  been  submitted  to 
the  Jury.  Mrs.  Burrls,  at  the  time  of  mak- 
ing the  will,  was  over  70  years  of  age,  and 
was  Just  recovering  from  a  long  and  serloos 
spell  of  sickness.  She  was  still  confined  to 
her  bed,  and  was  very  weak  and  much  &n&' 
elated.  Yet  her  mind  was  vlgorons  tor  one 
of  her  age  and  condition.  Her  three  sons, 
the  defendants  herein,  seem  to  have  been  of 
mature  years,  and  lived  eitb^  in  the  fam- 
ily or  in  the  Immediate  neighborhood.  The 
evidence  tends  to  prove  ttut  they  were  anx- 
ious that  the  land  of  their  mother  should  be 
divided  among  themselves,  to  the  exclusion  of 
[daintlff.  It  is  manifest  frmn  the  evidence, 
also,  that  Mrs,  Burrls  desired-  that  her 
granddaughter  should  be  provided  for.  It 
Is  shown  by  the  fact  that  before  she  made 
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vOl  alie  exacted  a  promise  from  ber  taii»- 
band  that  he  would  make  provision  for  her 
oat  of  his  own  pn^erty.  It  1b  shown,  also, 
from  her  distress  when  afterwards  talking 
of  plalntltr  In  connection  with  what  she  had 
done  under  her  will.   These  facta  hare  a 
tendency  to  prove  that  the  property  was  not 
diqKised  of  as  testatrix  wished.    There  was 
evidence  tending  to  prove  that  the  old  lady 
waa  so  worried  over  some  matter  by  the  con- 
duct of  her  Bon  defendant  Ons  Borrls  tlLat 
itae  attending  physician  required  him  to  be 
kept  away  from  her  as  a  condition  of  bis 
continuance  as  her  physician.    The  evidence 
sbows  no  tvonblesMne  family  matter  except 
the  making  of  the  will.    The  jury  might 
have  inferred  from  this  drcamstance,  If  un- 
eijdained,  that  the  Importunities  of  this  son 
In  regard  to  making  a  will  was  the  cause  ot 
worry  to  the  testatrix.    We  have  the  evi- 
dence of  at  least  one  witness  who  testifies 
to  facts  which  these  circumstances  corrob- 
orated.    Mrs.   Atkinson   testified   that  she 
heard  tbe  Burrls  boys  talking  to  their  mother 
about  mwirtng  a  wUl.    Th^  said  that  they 
three  ought  to  have  the  property.  "Grandpa 
came  In,  and  he  says,  'Mother  is  sick;  don't 
bother  her  now.' "    For  tbe  purposes  ol  the 
questions  in  this  case,  we  must  take  thla  evi- 
dence as  true.    It  shows  that  defendants 
were  tauportnnlng  their  mojih^,  though  thrai, 
slf^  to  make  a  wUI,  and  leave  them  the 
property,  and  It  worried  her.    A  Jury  might 
w^  Infer  tliat  defendants  were  endeavor- 
ing, by  unreasonable  and  worrying  Importn- 
nitles  to  overcome  tbe  wish  of  their  mother 
to  allow  plaintiff  to  Inherit  her  proportion  of 
the  estate.   Tbe  evidence  shows  testatrix 
did  not  consent  to  leave  all  ber  property  to 
defendants  tmtil  ber  husband  had  agreed  to 
provide  for  plaintlCT  out  of  bis  property.  Thte 
drenmstance  tends  to  show  that  the  old  lady 
bdd  out  In  ber  wishes  tmtll  this  promise  was 
made.    Tbe  fact  Is  that  Mr.  Burrls  never 
made  any  provision  for  plalntifF,  and  soon 
after  the  death  of  his  wife  died  Insolvent. 
If  defendants  knew  of  his  insolvency,  and 
Us  Inability  to  provide  for  plaintiff,  and  this 
promise  waa  used  to  Induce  testatrix  to  make 
the  will,  the  facts  would  have  a  tendency  to 
ptma  tbe  use  of  improper  means  and  Influ- 
ences to  secure  the  making  of  the  wUl.  Tak- 
ing Into  consideration  the  condition  of  Mrs. 
Burrls;  ber  atfection  for  ber  granddaughter, 
then  a  child  of  12  years;  her  evident  vrlsh 
to  provide  for  ber;  taking  tbe  ImpcKtunitles 
of  defendants,  tbe  grown  sons  of  testatrix, 
living  near  1^,  desiring  to  secure  to  them- 
selves tbe  property;  their  pM^tiasions;  the 
worry  of  testatrix  before  making  tbe  will, 
and  her  grief  afterwards,— we  conclude  that 
the  evidence  tended  to  prove  undue  Influ- 
ence, and  that  tbe  Issue  should  have  been 
nbmltted  to  tbe  Jury-    No  evidence  was  of- 
fered by  defendants  In  support  of  their  spe- 
cial plea  of  the  pendency  of  another  suit.  If 
the  motku  mentioned  In  said  plea  la  still 
puMUng,  it  can  be  withdrawn  or  dismissed 


by  plain tUf  before  a  retrial  Is  commenced. 
Tbe  Judgment  Is  reversed,  and  the  cause  It 
remanded  for  a  retrlaL   All  concur. 


LORINO  V.  GROOMER. 
(Snpreme  Court  of  Mlasouri,  Division  No.  2. 
Dec.  7,  1697.) 

Tax  Deeds — Validity  — Bvwincb  —  Homestbad 
—Time  ov  Aoquibiho— Extent  of  Kioht. 

1.  A  tax  deed  which  Is  a  mere  skeleton,  and 
contains  no  recitals  showing  that  tbe  statutory 
requirements  have  been  com[died  with,  Is  void 
on  its  face. 

2.  Where  a  tax  deed  is  r<AA  on  Hs  face,  a  quit* 
cUiim  deed  by  the  grantee  in  the  tax  deed  is  not 
admissible  In  evidence  In  fKfot  of  one  claiming 
under  sach  deeds. 

3.  The  homestead  law  of  18CS  (section  1)  ex- 
empted from  execution  the  homestead  of  every 
housekeeper  or  head  of  a  family,  consisting  of 
the  dwelling,  etc.,  and  the  land  used  in  connec- 
tion diercwith,  not  exceeding  a  certain  amount 
and  value,  used  by  him  as  such  homestead.  Sec- 
tion 7  provided  utat  sneh  homestead  should  be 
subject  to  levy  on  all  causes  of  action  existing 
at  the  time  of  acquiring  It;  and  for  this  purpose 
ench  time  Aoold  be  the  date  of  the  filhig  In  the 
proper  oOet  for  die  records  ot  deeds  tbe  deed  of 
audi  bomesteacL  and  On  case  of  exlsUng  stated 
such  homestead  should  not  be  subject  on  any 
liability  thereafter  created.  Held,  that  a  house- 
keeper or  bead  of  a  family  did  not  acquire  a 
homestead  In  land  and  aa  such  at  the  time  he  In- 
herited it,  since  he  had  no  deed  to  fife  In  the  re- 
corder's office. 

4.  Nor  did  he  acquire  a  homestead,  within  sec- 
tion 7,  at  the  time  land  Inherited  by  him  and  oth- 
ers was  partitioied,  where  the  report  of  the 
commissioners  in  paititjon  was  not  filed  In  the 
recorder's  office. 

6.  Wtwre  one  was  not  a  housekeeper  or  head 
of  a  family  at  tbe  time  he  inherited  land,  or  at 
the  time  of  otherwise  acquiring  -the  land,  he 
conld  not  acqulte  a  homestead  in  the  land  sim- 
>Iy  by  beconung  the  head  of  a  family  or  house- 


Under  Aeti  1887,  p.  197,  amending  the 
homestead  law  so  as  to  exempt  homesteads  ac- 
quired by  descent  or  devise  from  levy  on  all 
causes  of  action  accruing  after  the  acquisition 
of  such  homestead,  whatever  land  a  bou^eeper 
or  head  of  a  family  waa  occupying  with  his  fEun* 
lly  and  usiog  as  a  homestead,  not  exceeding  the 
amount  and  value  limited  by  such  homestead 
law,  at  the  time  such  amendatory  act  was  pass- 
ed, became  exempt  as  to  all  caasee  of  action  ac- 
cruing thereafter,  irrespective  of  how  the  tide 
was  acquired,  or  whether  the  title  was  In  him 
or  his  wife. 

Appeal  from  circuit  court,  Dekalb  county. 

Action  by  Samuel  G.  Loring  agataist  Una 
Groomw.  From  a  Judgment  In  favor  of  de- 
fendant,  i^alntltF  aj^als.  Affirmed. 

8.  G.  Lorbig,  In  pro.  par.  Hewitt  ft  Blair, 
for  respondent 

BURGESS.  J.  This  Is  a  suit  In  equity  by 
plalntUI,  who  claims  to  have  acquired  all  of 
tbe  title  of  one  Chrlatopber  L.  Groomer  to 
the  lands  In  litigation  by  virtue  of  a  sherlfrs 
deed,  to  set  aside  aa  fraudulent  and  void  two 
deeds  to  dlfTerent  parts  of  said  lands,  ex* 
ecuted  by  said  Christopher  to  the  defendant, 
who  was  then,  and  is  now,  his  wife;  and  to 
be  placed  In  possesion  of  said  landa  De- 
foidant,  in  bac  answer,  denied  generally  the 
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allesations  tn  the  petition,  and  then  averred 
that,  at  tbe  time  o£  the  eiecntion  of  the 
deeds  by  Cfarlstc^her  L.  Groomer  to  bet,  he 
bad  acquired  the  title  to  the  lands,  and  was 
In  the  occupancy  thereof,  together  with  his 
wife,  this  defendant,  claiming  the  same  as  a 
homestead,  and  that  said  lands  do  not  ex- 
ceed 160  acres  In  area,  nor  the  valae  of  $1,' 
000.  The  trial  resulted  in  a  Judgment  for 
defendant,  and  a  decree  In  her  favor  setting 
KSlde  the  sherlfTs  deed  to  plaintiff.  In  due 
time  thereafter  plalntiCt  filed  his  motion  for 
a  new  trial,  which,  being  overmted,  be  ap- 
peals. 

The  facts  are  as  follows:  Some  time  prior 
to  the  year  1S71.  WlUlam  J.  Groomer  died, 
Intestate,  at  the  comity  of  I>elcalb,  in  the 
state  of  Missouri,  leaving  surviving  him  hla 
widow,  Sarah,  and  the  following  children,  viz.: 
WlUlam  R.,  David  A.,  Logan  P.,  Richard  R., 
Christopher  L.,  and  America  J.,  as  his  only 
hdrs  at  law.  America  J.  thereafter  inter- 
married with  William  W.  Bratcher.  At  the 
time  of  his  death,  WUllam  J.  Groomer  was 
the  owner  In  fee  of  a  tract  of  land  In  said 
county,  containing  about  TOO  acres,  which  In- 
cluded the  N.  W.  ^4  of  the  N.  E.  ^  of  section 
14,  township  60,  range  80.  On  September 
10,  1871,  David  Groomer,  Sr.,  conveyed  by 
deed  to  tbe  heirs  of  said  William  J.  Groomer 
a  tract  of  land  In  said  county,  of  which  the 
W.  ^  of  the  S.  E.  %  of  section  11,  township, 
00,  range  30,  in  said  county,  was  part  This 
deed  was  duly  recorded  in  the  recorder's  of- 
fice of  said  county  In  Sept«nber,  1S71.  In 
1872,  William  R.  Groomer  and  David  A. 
Groomer  began  suit  In  the  circuit  court  of 
said  coun^  against  Sarah  Groomer,  the 
widow,  and  Logan  P.,  Richard  R.,  America 
J.,  and  Christopher  L.,  for  partition  of  the 
lands  which  they  inherited  from  their  father, 
William  J.  Groomer,  and  the  lands  convey- 
ed to  them  by  David  Groomer,  Sr.,  viz.:  The 
N.  W.  %  of  the  N.  E.  %  of  section  14,  town- 
ship 60,  range  30,  and  the  W.  %  of  the  S.  E. 
\i  of  section  11,  township  60,  range  30,—the 
lands  in  question;  the  40-acre  tract  in  section 
14  havli^  been  acquired  by  Inheritance,  and 
the  80-acre  tract  in  section  11  by  deed  from 
David  Groomer,  Sr.  By  the  report  of  the 
commissioners  in  the  partition  suit,  filed  at 
the  March  term,  1872,  of  the  Dekalb  county 
circuit  court,  tbe  W.  H  of  tbe  S.  B.  %  of 
section  11,  township  60,  range  30,  was  parti- 
tioned and  allotted  to  Christopher  L.  Groom- 
er, and  other  lands  to  the  other  parties,  ac- 
cordtaig  to  their  respective  biterests.  At  the 
same  term  of  said  court  It  was  adjudged  and 
decreed  by  tbe  court  that  the  title  to  tbe 
lands  described  in  the  said  report  "be,  and  tbe 
same  Is  hereby,  vested  In  the  parties  to  whom 
said  lands  are  partitioned  and  allotted."  It 
does  not  appear,  however,  from  the  record, 
that  any  part  of  the  N.  E.  %  of  section  14, 
township  60,  range  30  (part  of  the  laud  In- 
herited from  the  father,  William  J.  Groomer), 
was  partitioned  or  allotted  by  tbe  commis- 
sioners, althoQgb  petitioned  for.   On  the  30tb 


day  of  September,  ISK,  Ohristi^er  L.  Groom- 
er acquired  by  mesne  conveyances  tbe  title  to 
three-sixths  of  tbe  said  N.  W.  ^  of  tbe  N.  £. 
%  of  section  14,  township  00,  range  30.  the 
same  being  tbe  one-sixth  interest  of  each  of 
the  following  named  heirs  of  William  J. 
Oromner,  deceased,  viz.  William  B.  Groomsr. 
America  J.  Bratcher  (formerly  Groomer)  and 
husband,  and  David  A.  Groomer,  which,  to- 
gether with  the  one-sixth  he  inherited,  vested 
in  him  absolutely  four-sixths  Interest  in  tbe 
said  40  acres.  On  January  2,  1871,  one 
James  Ewart  purchased  tbe  said  N.  W.  M  of 
the  N.  E.  ^  of  section  14  at  a  collector's  sale 
for  the  delinquent  taxes  for  the  year  1867, 
and  received  a  deed  from  the  said  collector, 
which  said  deed  was  duly  recorded  on  Jan- 
nary  2.  1871,  in  the  recorder's  office  of  the 
said  Dekalb  county.  On  Ai^  6,  1877,  the 
said  Ewart  conveyed  to  the  said  Chrlstc^her 
L.  Groomer,  in  consideration  of  fOO,  tbe  said 
N.  W.  H  of  the  N.  E.  ^  by  deed  of  quifodalm 
In  tbe  usual  form,  which  said  deed  was  duly 
acknowledged  and  recorded  April  6,  1871,  in 
tbe  recorder's  office  of  Dekalb  county.  Chrls- 
to[Aier  L.  Groomer,  the  hnsband  of  the  de- 
fendant, entered  upon  the  lands  In  questton— 
the  80  acres  In  section  11,  and  the  25  acres 
In  section  14— March  8,  1S77,  erected  a  small 
dwelling  on  the  25-acre  tract,  and  fenced  it, 
and  cleared  up  a  part  of  tbe  80  in  section  11. 
and  fenced  portions  of  It  from  time  to  time  as 
he  grew  able  to  do  so.  On  May  27.  1877. 
Christopher  L.  Oroomer  married  tbe  defend- 
ant, went  to  housekeeping  on  the  land,  and 
they  have  occupied  the  same  ever  since, 
claiming  the  same  as  their  homestead.  On 
the  14th  day  of  August,  1877,  Cbristopbar  L. 
Groomer  duly  executed  a  general  warranty 
deed  containing  the  usual  covenants,  In  con- 
sideration of  one  dollar,  to  him  paid  by  Ltna 
Groomer  (his  wife),  whereby  he  conveyed  to 
ber  tbe  W.  %  of  tbe  S.  E.  %  of  secUon  11. 
township  60,  range  30;  and  afterwards,  to 
wit,  on  the  19tb  day  of  Octotrer.  1802,  he 
also  conveyed  by  deed  the  25-acre  tract  in 
section  14.  On  the  10th  day  of  April,  1880. 
Logan  P.  Groomer  and  Sarah,  bis  wife,  by 
their  deed  of  quitclaim,  duly  signed,  sealed, 
acknowledged,  and  delivered,  In  considoa- 
tlon  of  the  sum  of  one  dollar,  to  them  paid 
by  Christopher  L.  Groomer,  remtsed.  re- 
leased, and  quitclaimed  to  the  said  Chris- 
topher L.  Groomer  the  north  26  acres  of 
the  N.  W.  %  of  the  N.  B.  ^  of  section  14. 
townsh^  60,  range  30,  whldi  said  deed  was 
duly  recorded  In  the  office  of  the  recwder 
of  deads  of  Dekalb  coun^.  Ma  cairis- 
topher  L.  Oroomer  and  wife  conveyed  by 
general  warranty  deed  dated  March,  1878,  the 
S.  %  of  the  X.  B.  %  of  secUon  14,  township 
60,  range  30,  to  one  Simon  Jones,  who  after- 
wards conveyed  the  same  to  one  Sampson  F. 
Jones,  and  Sampson  F.  Jones  conveyed  tbe 
same  to  one  Henry  Wilson,  in  trnst  to  secure 
5ne  WUder  for  ¥800.  On  the  20th  day  of 
September,  1888,  the  ^intlff  (Loring)  pur- 
chased the  same  land  at  a  foreclosure  sale  on- 
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der  said  trust  deed.  At  a  nffolar  twm  of  the 
circalt  cotirt  of  Dekalb  connly,  Bio.,  In  the 
ye&t  1884,  open  the  motion  of  Logan  P. 
Groomer,  the  said  court  made  an  entry  none 
pro  tunc  amending  the  judgment  entered  !n 
the  partition  proceedings  of  the  lands  of  Wil- 
liam J.  Oroom^r,  deceased  (made  at  March 
term.  1872,  of  said  coort),  whereby  the  title 
to  tbe  aald  a  %  of  the  N.  B.  ^  of  section  14. 
townablp  00;  tangs  80,  -was  Tested  In  the  said 
liOgan  P.  Qioomer.  At  the  Febmary  term, 
1884,  of  said  drcnlt  court,  [dalntlfl  obtained 
Judgment  against  Ohrlatot^er  and  Sarah 
GKKuner,  bis  mother,  tot  breach  of  the  cove- 
nant of  warranty  contained  In  tbe  deed  from 
Hum  to  SlmoD  Jones,  March  6,  1878;  and 
thereafter,  at  the  October  term.  1804,  of  said 
-court,  at  an  execution  sale  under  said  judg- 
ment, purchased  the  lands  In  question,  which 
had  been  levied  upon  and  selaed  as  the  lands 
of  said  Christopher  L.  Oroonier. 

The  first  point  Insisted  upon  for  a  rerenal 
-of  tbe  judgment  from  whidi  this  ai»peal  was 
taken  Is  with  respect  of  tbe  actitm  of  the  trial 
«onrt  In  admitting  in  evldeoce  the  collectOT's 
4eed  from  Hanson,  as  ct^lector.  to  James  Ew- 
art,  and  the  quitclaim  deed  from  Swart  to 
<airlstc4;aier  L.  Groomer.  The  tax  deed  In 
qneetlcHi  la  almost  a  literal  copy  of  the  tax 
■&eeA  -whldi  waa  htid  to  be  void  upon  Its  face 
m  Bnrten  r.  Taylor,  124  Mo.  12,  27  S.  W.  S49, 
and  for  the  same  reaatms  girai  In  tiiat  case 
was  Told,  and  therefore  tmpaxD^y  admitted 
In  bTldence.  A  tax  eoSteetor  cannot,  as  sncb, 
pass  the  tltie  of  land  from  one  man  to  another, 
wifliont  at  least  substantially  conqrtylng  with 
the  statutes,  from  wbitdi  alone  he  derives  ao- 
tboilty  to  sell  and  convey  lands  for  dcilnqnoit 
taxes.  The  deed  Is  a  mere  skdeton,  and  Is  so 
clazlntfly  viM  that  it  Is  nnnecessaiy  to  pass 
swlatim  upon  Its  niai^  fatal  defects.  It  OA- 
lows  that  the  qnltdalm  deed  from  Ehrart  to 
Ctttiitiovbae  L.  Groomer  was  also  Improperly 
Admitted  in  erldaice,  because  Blwart  bad  no 
interest  in  the  land,  other  than  that  whidi  be 
acquired  by  the  octfeeto's  deed;  and,  as  he 
acquired  no  title  tqr  that  deed,  none  was  pass- 
•ed  the  qnlttdalm  deed  tnmi  blm  to  Oxoimiw. 
The  deed  execntod  1^  Gbrlatopher  Xj.  Gtoomer 
■oo  the  6th  day  vt  Hardi,  1878,  to  Blmon  Jones, 
forthe&HoftheN.  B.^4of  sectkin  14, 
township  of  range  SO,  contained  corensnts 
4»f  general  warranty  whldi  run  with  the  land 
(Bawle,  Cot.  [&th  Hd.]  |  2M);  and  ^alntlff, 
baTing.  by  mesne  Cfmresrances,  succeeded  to 
the  rights  ot  the  coranantee,  became,  in  le- 
gal  coQtemplatlon,  a  creditor  of  said  Ghocmur 
from  tbe  time  ot  the  breacb  of  the  covenant  of 
waitanty  In  the  deed  to  Joms,  wUeh  wsa  not 
tnrOken,  aoowdlng  to  tbe  allegattima  In  i^ain- 
tirs  petition,  nntU  tbe  1st  day  of  August,  1888, 
when  Logan  Groomer  entoed  i^on  the  lan^ 
And  has  ever  dace  been  occupying  the  same 
jidvenely  to  plaintiff  (Id.  1 181).  No  cause  of 
action  listed  In  fitTor  of  plalntlft  before  tbat 
tima  'Bum  whoa  j^alntU^  as  ssslgnee  of  the 
■Gorenant  In  Hut  deed,  recovered  judgment 
thereon  against  the  gnurtor,  Ghrlstophw  L.,  for 


tneach  thereof,  had  the  land  In  question  sold, 
became  the  purcbasor  thereof,  and  recelTed  tbe 
shorilTs  deed  therefor,  he  became  InTested  with 
all  the  Interest  of  said  Gnxmier  in  said  land, 
if  any  he  bad,  which  was  subject  to  sale  un- 
der execution.  Christopher  L.,  his  sister  and 
brothns,  acquired  the  land  In  section  14  by  In- 
harltuice,  and  that  In  section  11  by  deed,  and 
was,  thertfor^  tenant  in  common  with  them; 
and  whOe  It  was  thus  held  by  them  Chrlato- 
Idler  waa  not  a  housAeeper,  or  the  head  of  a 
family,  and  had  no  homestead  rights  in  It 
But  It  Is  Insisted  that  when  Christopher's  In- 
terest was  set  off  to  him  In  the  snlt  In  partitloa 
between  himself,  sisto*,  and  brothers,  in  March, 
1872,  and  he  and  hla  wife,  the  defendant,  moT- 
ed  onto  it,  and  thereafter  dalmed  It  as  his 
homestead,  under  the  homestead  law  oi  186S 
entitled  "Bstates  of  Hmnesteads,"  which  was 
tbai  In  tOree,  tt  was,  from  the  time  of  its 
occupancy  by  them  as  such  homestead,  exempt 
from  levy  under  attatdiment  and  execution, 
and  that  no  title  paased  to  plaintiff  by  Tirtue 
of  his  sherUTs  deed.  By  section  1  of  the  chap- 
ter It  la  proTided  that:  "Tba  homestead  of  ev- 
ery houseke^ier  or  head  of  a  family,  oonslstbig 
of  a  dwelling  house  and  an>urtenancee,  and  tbe 
land  used  In  ctmnectlon  tberewltti.  not  exceed- 
ing the  smonnt  and  value  herein  limited,  which 
Is  or  Shan  be  used  such  housekeeper  or  head 
of  a  faml^  as  snch  honestead,  shall,  together 
with  the  rents.  Issues  snd  products  thereof,  be 
e:miipt  fhnn  attachmwt  and  execntlon,  exc^ 
as  herein  provided.  Such  homestead,  in  Uie 
country.  Shall  not  Inchide  more  than  one  hun- 
dred and  sixty  acres  ct  land,  at  exceed  the  to- 
tal value  of  fifteen  hundred  dfdlanr,  and  In 
dtles  having  a  pt^ralstlon  of  forty  ttiottsand  ot 
taate,  such  homestead  shall  not  Indnde  more 
than  el^teen  square  rods  of  ground,  or  ex- 
ceed the  total  valne  of  three  thousand  d(rtlars." 
By  section  7  of  said  act  It  is  proTifled  that: 
"Such  bnnestead  shall  be  -subject  to  attafdi- 
ment  and  leTy  of  execution  v^on  all  causes  of 
action  exlstbig  at  tbe  time  ot  tbe  acquiring 
such  homestead,  except  as  baeta  oQierwlse 
IvoTlded;  and,  for  this  purpose,  such  time  adUiII 
be  the  date  of  the  filing  hi  the  proper  office  for 
the  records  of  deeds,  Qie  deed  of  sudi  home- 
stead, and  (in  case  of  existing'  estates)  sndi 
bunestead  shall  not  be  subject  to  attechment 
or  levy  of  aeeutlon  upon  any  liability  here- 
after crotted."  In  order  to  hold  In  accordance 
wlfli  defendant's  contmtion.  we  have  not  only 
to  give  to  section  7,  supra,  a  very  liberal  cmi- 
stroctlon,  but  we  are  compelled  to  inject  Into 
it  words  that  we  do  not  feel  authoiind  to  do. 
That  section,  as  It  thm  stood,  proTided  tbat 
the  homestead  should  be  subject  to  attachment 
and  loTy  of  ^ceeutlon  upon  all  causes  ot  ac- 
tion existing  at  the  lime  of  acquiring  such 
homestead,  and  Cor  tiiat  purpose  sndi  time 
should  be  the  date  of  filing  in  the  vtojfet  (^Bce 
for  tbe  record  ot  deeds  the  deed  of  snch  lumie- 
Btead,  and  that  snch  homestead  should  not  be 
siri>ject  to  attechment  or  loTy  of  execution  iqh 
on  any  liability  created  after  tbe  passage  of 
said  act  If  ttie  report  of  UKUipmmlsslaners 
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In  tiie  partiti(»i  suit  had  been  filed  In  the  re- 
corder's oflQce  of  Dekalb  county,  It  mli^t,  by 
a  very  liberal  construction  of  the  statnte,  be 
htid  ttiat  that  brought  It  within  the  proTlslona 
of  the  statute  requiring  the  deed  to  be  filed 
In  the  recorder's  office,  but  there  Is  no  oTldence 
that  this  was  done.  Christopher  L.  Groomer, 
having  acquired  the  land  in  section  14  hj  in- 
beiltance,  and  tliat  in  11  in  partition,  had  no 
deed  thereto  to  file  in  the  recorder's  office,  and 
it  waa  only  from  the  time  of  filing  the  deed  to 
the  homestead  tliat  It  was  thereafter  exenqit 
from  levy  and  sale  under  attachment  and  exe- 
cution upon  llaliilitles  thereafter  created.  At 
the  time  of  the  inheritance  oC  part  of  the  land, 
and  the  acquisition  of  the  balance  by  Ohrls- 
topher  L;.,  be  was  not  a  housekeeper,  or  head 
ot  a  family,  was  not  entitled  to  a  homestead, 
and  he  could  not  acquire  one  simply  by  becom- 
ing the  head  of  a  family  or  iviusekeeper. 

Our  position  finds  support  In  the  fact  that 
the  general  assemUy,  In  1887,  so  amended  tbe 
statute  as  to  erempt  homeateads  acquired  hy 
descent  or  devise  from  attachment  levy,  and 
■ale  nndcr  execution  npcn  all  causes  of  action 
accruing  after  the  acqulslttm  of  such  home- 
stead. Acts  1887,  p.  197.  Thrae  would  haVe 
been  no  necessity  fw  such  legislation  If  the 
statute  of  1866  exempted  homesteads  acquired 
by  deecent  and  devise  from  attachment  and 
lery  under  executkm,  as  In  the  case  ct  a  home- 
stead acquired  by  deed.  Wben,  however,  the 
act  of  1887  became  a  law,  whateror  land  Ghris- 
toidier  Oroomer  was  occni^ring  with  his  family 
and  using  as  a  homestead,  not  exceeding  the 
number  of  acres  and  value  ivescrlbed  by  stat- 
ute, to  wit,  160  acres  of  land,  with  dwelling 
bouse  and  appurtenances,  not  exceeding  tlM 
total  value  of  $1,60(^  became  exempt  from  at* 
tacdmient  and  levy  of  ececuUcm  for  all  causes 
of  action  accruing  thereafter;  and  It  makes 
no  dlfftfence  how  the  title  was  acquired,  or 
^riiether  the  title  to  sucb  homestead  was  !n  him 
or  his  wife.  It  follows  that  as  plaintiflTs  cause 
of  action  did  not  accrue  tmtll  after  the  home- 
stead was  acquired  by  Ohrlstopher  L.  Oroomer, 
It  was  not  subject  to  sale  undw  execution  Is- 
sued upon  the  Judgment  rendered  In  plaintUTs 
favor  against  him.  Other  errors  are  assigned 
by  plaintiff,  but  there  does  not  seem  to  be 
anything  In  them  which  Justlflea  a  reversal  of 
the  Judgment,  or  would  lead  to  a  different  re> 
■nit  on  another  trial.  Finding  no  revtaslble  «^ 
ror  In  the  record,  we  affirm  the  Judgmoit 

6ANXT,  P.  J.,  and  SHBKWOOD,  J„  con- 
cm 


FISHER  V.  KOffFWUSSY, 
<Snprenw  Ooort  of  Uissooti,  Dlvite  No.  1. 
Dee.  S8. 1887.) 
WiLLft^Doomini  or  A.sBMPTioir— Whih  Ami' 

OAKLB. 

1.  Under  Bev.  St  1889,  8  8871,  providing  that 
no  part  ct  a  will  shall  be  revokea  except  by  a 
snbseQuent  will  in  writing  or  by  cancellation  or 
dealt  uetioi^  U  a  devise  of  land  remains  nm^ 


]  Toked  by  any  method  provided  by  statute,  a  sift 
of  other  lauds  does  not  operate  to  adeem,  since 
the  land  devised  is  left  for  the  will  to  operate 
on. 

2.  The  doctrine  v£  adeptlon  bdng  founded  on 
the  presumption  that  testator  only  Intended  each 
object  of  his  bounty  to  receive  an  equal  por- 
tion of  his  estate,  it  cannot  be  extended  to  a 
payment  In  satisfaction  of  a  lend  obligatioo,  or 
to  property  sold  1^  testator  to  ue  devisee  for  a 
value. 

Appeal  from  circuit  court,  Balls  county; 
John  A.  Hockaday,  Judge. 

Byeetment  by  Jobn  P.  Flahn  against 
James  T.  KletU^.  From  a  jndgmoit  tor 
plaintiff,  defendant  appeals.  Affirmed. 

John  Megown,  for  appellant  Geo.  A. 
Maban  and  F.  U  SchoAeld,  for  respondent. 


IfAOFABLANB,  J.  In  the  yur  188B  Bo- 
land  Klethley  was  selaed  In  fee  of  a  tract 
of  land,  wBiflnlng  about  SOO  acres,  upon 
whlcb  be  resided.  He  had  a  number  of 
children,  all  of  whom  had  Utt  tbe  paternal 
hosw  except  bis  son  Jobn  O.  Klethley.  who 
was  married,  and  lived  with  bim  upon  the 
farm.  On  the  8d  d&y  of  ICay,  1869,  the  anM 
Roland  Klethley  made  and  pnbllshed  hi* 
last  will,  ondw  which  he  sou^t  to  dlqwae 
ot  hia  entire  estate  among  his  cUldFOi.  He 
devised  to  his  said  son  John  a  100  actee 
of  Bald  land,  deactlbing  it  In  oonnecthm 
with  this  devise  the  will  recites:  *nVhieb 
said  devise,  over  and  above  the  amount  be- 
queathed to  my  othor  children,  I  de«n  Just 
and  rl^  on  account  of  the  ill  health  of  my 
said  son  end  hie  affectionate  care  of  me  Id 
my  old  age."  The  residue  of  bis  property 
be  directed  should  be  sold,  and  tbe  proceed* 
thereof  divided  among  the  other  children. 
Jobn  a  contmned  to  reride  with  his  ffttber 
for  about  three  years  aftw  the  execntl<m  of 
the  irlll,  wtmi  he  moved  to  the  state  of  Illi- 
nots,  where  he  remained  about  two  years. 
Soon  after  his  retom  his  father,  the  s^d  tes- 
tator, oimveyed  to  him  hi  fee  ihuBle  lao 
acres  off  the  north  side  of  asM  farm,  which 
Included  the  mansion  house  and  other  build- 
ings. This  ISO  acres  was  separated  from 
the  lOO^cre  tract  by  a  strip  of  land  about 
80  yards  wide  and  over  2,000  yards  long. 
The  express  consideration  for  this  deed  is 
"the  care  and  support  of  said  Roland  Kleth- 
ley [the  grantor]  and  ten  doUara."  Hie 
grantor  was  over  80  years  of  age  wboi  this 
conveyance  was  made,  and  died  In  8  or  4 
years  after.  After  the  deaHi  of  his  tether, 
tbe  uaSA  John  0.  Kietbl^  cmiv^ed  both 
tracta  to  plaintiff,  Fisher,  who  commenced 
this  suit  In  ejectment  to  recover  tbe  poasce 
idon  of  ttw  lOO^ere  tract  February  7.  ISM. 
There  had  been  some  previous  litigation  in 
regard  to  the  convi^anee  and  tbe  derlae, 
both  of  which  had  been  adjudged  valUL  Tlte 
petition  Is  in  tbe  usual  form  of  actions  of 
ejectmoit 

By  his  answer,  after  a  geoeral  denial,  de- 
fendant stated,  m  detaH,  the  Awls  bntfn- 
before  noted  and  charged;  'that  the  said 
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one  hundred  and  flftj  acres  so  conTeyed  was 
of  mach  greater  Talne  than  the  one  hun- 
dred acres  devised  to  said  John  C.  Klethley 
by  the  will,  and  that  It  was  conveyed  to 
him  and  accepted  by  him  in  fnU  satisfaction 
ot  his  interest  in  said  estate,  and  that  In 
eqnity  and  good  conscience  the  said  convey- 
ance to  him  and  acceptance  by  him  of  the 
said  tract  of  one  hundred  and  fifty  acres 
did,  and,  considering  all  the  facts  and  cir- 
cumstances, shonld,  operate  as  a  complete 
and  fall  ademption  of  said  devise  of  one 
hundred  acres,  under  which  devise  this 
plaintiff  claims  title."  The  answer  farther 
charged  that  plaintiff  purchased  the  land 
with  full  notice  of  all  the  facts  and  circum- 
stances under  which  It  had  been  devised  to 
bis  grantor.  The  issues  were  tried  by  the 
court  Defendant  in  support  of  his  answer 
offered  evidence  tending  to  prove  all  the  al- 
legations thereof.  The  evidence  also  tend- 
ed to  prove  that  the  testator,  Roland  Eleth- 
ley,  when  he  made  the  deed,  believed  that 
the  will  bad  been  destroyed,  and  that  John 
C.  Kiethley  had  forfeited  the  right  to  the 
devise  to  him,  for  the  reason  that  he  had 
not  continued  to  live  with  and  care  for  him. 
The  court  found  for  the  plaintiff,  and  judg- 
ment was  rendered  accordingly,  and  defend- 
ant appealed. 

1.  The  claim  of  defendant,  as  it  apiwars 
from  the  answer,  is  that  the  devise  of  the 
lOO-acre  tract  made  to  John  0.  Kiethley,  un- 
der the  wlU  of  his  father,  Roland  Kiethley, 
was  adeemed,  revoked,  or  satisfied  by  the 
subsequent  conveyance  to  him  of  the  150- 
acre  tract  It  must  be  agreed  that  the  evi- 
dence tends  to  prove— indeed.  Is  very  con- 
vincing—tliat  the  testator  intended  that  the 
provision  made  by  the  deed  should  operate 
as  a  revocation  of  the  devise,  or,  rather,  he 
'believed  that  the  devisee  had  forfeited  the 
testamentary  provision  by  reason  of  leav- 
ing home  and  ceasing  to  care  for  him.  There 
was  no  evidence,  however,  tending  to  prove 
that  the  devisee  had  such  an  understanding 
when  be  accepted  the  deed.  The  grantor 
liad  the  right  to  make  the  deed  for  the  con- 
sideration therein  exprMsed,  and  it  has  been 
Held  valid  by  this  court  Kelthley  v.  Keith- 
ley,  86  Ho.  220.  It  must  be  conceded,  fnr- 
thermore,  that  by  the  will  and  deed,  ^ving 
tbem  both  efliect,  the  said  John  C.  Kiethley 
secured  I3ie  bulk  of  his  father's  estate,  to 
the  Tlrtoal  disinheritance  of  the  other  chil- 
dren. This  disposition  of  the  property  Is 
manifest  ineavitable,  but  the  will  has  also 
l>een  confirmed  by  the  Judgment  of  this 
conrt  Owens  v.  Slnklear,  110  Mo.  05, 19  S. 
W.  813.  So  we  must,  then,  take  the  will 
and  deed  together,  both  of  which,  taken  eep- 
aratdy,  are  valid  Instruments,  and  deter- 
mine whether  or  not  the  latter  revoked, 
adeemed,  or  satisfied  the  provision  made  for 
■aid  devisee  In  the  former;  assundng,  as 
the  evidence  taoAu  to  prove,  that  the  testator 
intended  it  to  have  that  effect. 

2.  In  the  first  place,  all  the  authorities,  so 


far  as  we  are  advised,  except  one  wlileh  we 
will  notice  further  on,  agree  that  the  doc- 
trine of  ademption  only  applies  to  bequests 
of  personal  property.  We  find  but  the  obe 
case,  In  the  absence  of  a  statute,  in  wliicb 
it  has  been  held  aK^cable  to  the  devises  of 
real  estate.  2  Story,  Bq.  Jm*.  S  1111:  1  Am.  A 
Eng.  Enc.  Law  (New  Bd.)  611,  and  authori- 
ties cited;  1  Rop.  Leg.  8^;  2  Woemer,^ 
Adnm.  {  446;  Bumham  v.  Comfort,  108 
T.  BS9,  15  N.  HL  710;  Allen  v.  AUen,  18  S. 
O.  512.  Counsel  for  defendant  argues  with 
much  force  that  no  sufficient  reason  exists, 
on  principles  of  equity,  for  the  distinction 
made  in  ai^lying  the  doctrine  to  a  bequest  of 
a  l^cy,  and  refusing  to  apply  It  to  a  devise 
of  real  estate.  It  is  true  the  doctrine  of 
ademption  is  founded  upon  iirlnclples  of  Jns- 
tice  in  order  to  work  out  a  fair  and  equal 
division  of  the  estate  of  a  parent  or  one 
standing  In  the  relation  of  a  parent,  among 
bU  the  objects  of  his  bounly.  Courts  act  on 
the  presumption  that  a  parent  intends  that 
all  the  objects  of  his  boun^  shall  share  equal- 
ly In  his  estate,  and.  In  case  be  has  given  a 
legacy  to  one  by  will,  and  afterwards  a  gm 
or  advancement  to  the  legatee  of  pr<H?at7,  of 
the  same  kind,  that  he  intends  to  adeem,  or 
take  away  the  legacy  In  whole,  or  in  prapof 
tlon  to  the  value  of  the  dtmatlon.  The  doc- 
trine* is  applied  on  the  same  prlncl[de  as  is 
that  of  advancements  in  case  of  Intestacy. 
The  reasons  for  the  rule,  as  opressed  by 
Lord  Ebudwicke,  are:  "This  conrt  Iodines 
against  double  portions.  Another  good  one, 
the  conrt  considers  It  as  a  p^ormance  of 
what  was  Intended  to  be  done,  and  paying 
the  debt  of  nature  which  he  owed  his  child." 
Watson  V.  Lincoln,  Amb.  325.  **It  Is  a  rule 
adopted  by  courts  of  equity  to  prevoit  a 
child  from  getting  a  double  portion,  an  In- 
equality which  It  is  fair  to  presume  the  tes- 
tator did  not  intend."  Wallace  v.  Dn  Bola,  05 
Md.  163,  4  Atl.  402.  Wtafle  no  reason,  on 
principles  of  Justice  and  eqnily,  seems  to  ex- 
ist fbr  the  distinction  made  between  a  be- 
quest of  personal  property  and  a  devise  of 
real  estate,  yet  tba  distinction  has  ever  been 
most  uniformly  made  by  the  courta^  not  be- 
cause the  equities  are  not  the  same,  but  be- 
cause of  the  safeguards  that  have  ever  been 
thrown  annmd  the  transfers  of  real  estate 
and  contracts  by  which  ttfles  are  affected. 
The  rule  has  remained  unchanged  by  the  leg- 
islation of  this  state,  though  questions  of  the 
revocation  of  wills  and  of  advancements  have 
been  dealt  with,  fud  we  must  assume  that 
no  change  has  beea  ctmsldered  desirable.  We 
do  not  think  the  courts,  at  this  day,  should 
take  the  Initiative  In  abrogating  a  rule  which 
has  been  sd'loiv  and  to  universally  approved. 
The  statute  of  frauds  requires  all  agreements 
affecting  the  titie  to  real  estate  to  be  in 
writing  <Bev.  St  1889,  {  6182),  and  the  stat- 
ute concerning  wills  ivovides  ex{Hressly  how 
ahme  they  may  be  revoked  (Id.  f  8871).  The 
section  last  dted  provides:  "No  will  In  writ- 
ing, except  In  the  cases  hereinafter,  maithujed. 
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DOT  any  part  thereof,  shall  be  revoked,  except 
1^  a  subaequeut  will,  in  writloff,  or  by  burn- 
ing, canceling,  tearU^  or  obUteratlng  the 
■ame,  tbe  teatator,  or  In  hla  presence,  and 
by  hla  consent  and  direction."  The  doctrine 
of  ^emptton  Is  treated  the  conrta  as  a 
aatlafactlon  rathw  than  a  revocation  tit  the 
legacy.  Tbe  ttieory  to  that  the  gift  contem- 
Idated  by  the  will  to  take  effect  after  the 
drath  of  the  testator  to  advanced  daring  hla 
lifetime.  The  legacy  to  thna  adeemed,  or 
taken  out  of  the  will  altogether,  becaiue  the 
testator  has  already  parted  with  Ita  controL 
The  anbject  of  the  bequest  U  gone,  and  tbe 
wlU  has  nottitng  to  operate  vipou.  Henoe  the 
gift  must  be  ejuadem  generlB,  as  the  beonest, 
In  order  to  effect  as  ademption.  On  the 
same  principle,  a  conveyance  the  testator, 
daring  hto  lifetime,  of  tbe  land  prevloaaly 
devised,  (derates  as  a  revocation  of  the  de> 
Tlafc  Thto  reaolto  fnun  necessltr,  on  account 
of  a  failure  of  the  subject  ta  the  devlae.  It 
cannot  be  regarded  eltber  as  ademjitlon  or  as 
an  oceptlMi  to  the  statatoiy  mode  of  revoca- 
tion. In  neither  case  to  it  intmded  by  the 
eoorts  to  set  aside  the  statute  or  to  defeat  its 
proYlslons.  Real  estate  to  known  and  trans- 
tered  by  its  description,  and,  in  case  qieclflc 
land  to  devised,  a  subsequait  conveyance  of 
other  tond  does  not  take  the  devised  land 
out  of  the  vplll,  and  cannot  effect  an  ademption 
of  the  devise  wlthoat  vl<datlng  the  letter  and 
spirit  of  the  statute.  The  statute  was  sap- 
posed  to  subserve  a  salutary  purpose,  and 
should  not  be  disregarded  by  the  courts,  even 
to  carry  out  the  intention  of  tbe  testator, 
and  to  accomi^lsh  a  more  equitable  division  of 
his  property  among  b\a  children.  As  said 
by  the  court  of  appeals  of  New  York  la  a 
case,  as  In  this,  in  which  Justice  seemed  to 
demand  tbe  ai^licatlon  of  the  doctrine  of 
ademption  to  a  devise  of  land:  "A  rule  of 
law  which  has  heretofore  been  sanctioned 
and  relied  upon,  which  is  In  unison  with  the 
spirit  and  with  the  sense  of  our  statute,  and 
which  offers  a  safe  rule  of  property,  to  rather 
to  be  followed  than  to  be  departed  from,  for 
reasons  moving  from  the  circumstances  of 
this  case."  Burnham  v.  Comfort,  108  N.  Y. 
635,  15  N.  E.  712.  See,  also,  Clark  v.  Jetton, 
0  Sneed,  229;  AUen  v.  Allen.  13  S.  C.  612; 
Weston  V.  Johnson,  48  Ind.  1.  We  are  cited 
to  a  decision  of  the  supreme  court  of  the 
state  of  Virginia  which  holds  that  a  devise 
of  real  estate  will  be  adeemed  by  a  subse- 
quent marriage  settlement  of  other  land,  of 
equal  value,  upon  tbe  devisee.  Hansbrough's 
Bz'rs  T.  Hooe,  12  Leigh,  321.  In  this  case 
one  of  tbe  three  judges  dissented.  Tbe  Judge 
who  wrote  the  majority  oi^ion  agreed  "that 
no  case  had  occurred  in  which  the  doctrine 
of  ademption  of  legacies  has  been  extended 
to  devises  of  real  estate,"  but,  be  says,  "It  is 
equally  true  that  there  is  no  case.  In  Ylr* 
glnia  at  least,  deciding  that  the  doctrine  Is  In- 
applicable to  such  devises."  The  Judge  there- 


upon ivoceeds  to  decide  the  case  oo  princlfdea 
of  equity,  notwithstanding  a  statute  of  that 
state  in  regard  to  die  revocatlra  of  wlUs  dm- 
ilar  to  our  own.  Tucker,  J.,  who  wrote  a 
very  aUe  dissenting  oplnioa,  shows  tbat  the 
bequest  of  a  l^acy  may  be  adeemed  by  be- 
stowing tbe  gift  upon  the  legatee  dnilng  the 
lifetime  of  the  testator.  In  each  case  the 
^ft  itself  to  gone;  to  taken  out  of  the  vrill 
altogether.  In  ease  the  land  devised  to  om- 
veyed  during  the  lifetime  of  the  testator,  the 
devise  will  be  necessarily  revoked,  because  it 
has  nothing  to  (^rate  iqton.  "Bat,"  he  says, 
"a  gift  ot  other  lands  cannot  <verate  to 
adeem,  since  the  land  devised  to  left  tar  the 
will  to  operate  on;  nor  can  it  operate  to  re- 
voke, becaose  revocation  can  only  be  accord- 
Ing  to  the  statute."  An  concluding  thto  dl»- 
cusshm  he  says:  "We  are  bouod  by  adjudi- 
cations In  tiito  respect  {referring  to  Qertata 
impUed  revocations]  which  we  may  not  dis- 
regard. But,  when  no  precedent  wwnmwnds 
OS  to  set  the  statute  at  defiance,  we  should 
steadfastly  adhere  to  ita  wise  and  salatary 
provlalona."  So  we  say  \n  this  case.  The 
devtoe  of  the  tract  of  land  in  dispute  remain- 
ed unrevoked  by  any  method  provided  by 
statute,  and  tbe  land  which  was  the  subject 
of  the  devise  remained  for  the  will  to  oper- 
ate iqMm.  There  could,  therefore,  have  beoi 
neither  an  ademption  nor  lavocation  of  the 
devtoe. 

8.  It  also  af^jiears  from  thto  record  that  the 
conveyance  of  the  ISO-acre  tract  br  the  testa- 
^  to  tlie  devisee  was  for  a  valuable  ccm- 
aideratlon,  and  was  not  made  as  a  ptHtloD  or 
advancement  Tbe  expressed  conslderatkm 
was  ¥10  and  an  agreement  to  carefor  and  sap- 
port  tbe  grantor.  An  atteck  upon  the  deed 
for  inadequacy  of  consideration  was  defeat- 
ed. Keithley  v.  Kelthley,  supra.  As  has 
been  said,  the  doctrine  of  adonption  to  foimd- 
ed  upon  the  presumption  tbat  tbe  testatw 
only  intended  each  object  of  hto  bounty  to  re> 
celve  an  equal  portion  of  hto  estete.  Tbe  doc- 
trine, therefore,  cannot  be  extended  to  a  pay- 
ment In  satisfaction  of  a  legal  oUlgatlon.  or 
to  property  sold  by  the  testator  to  tbe  dev- 
isee for  a  valuable  consideration.  It  only  ap- 
plies to  a  i>ortion  advanced  to  the  legatee  to 
which  be  Is  by  nature  entitled.  1  Am.  A  Kng. 
Enc.  Law  (New  Ed.)  616,  and  cases  cited. 

4.  There  to  no  evidence  that  tbe  conveyance 
was  taken  In  aatlsfaction  or  substitution  for 
the  previous  devise,  assuming  that  the  testa - 
'  tor,  for  the  consideration  expressed  In  the 
win,  bound  himself  to  give  the  legatee  the 
100-acre  tract  Satisfaction  could  not  be  ef- 
fected without  tbe  consent  of  the  devlaee. 
and  there  was  no  evidence  that  he  gave  his 
consent  1  Pom.  Bq.  Jur.  I  626.  It  follows 
that  both  the  devise  and  the  conveyance 
must  stand.   Tbe  Judgment  to  aflOrmed. 

BARCLAY.  P.  J.,  and  ROBINSON  and 
BRACE,  JJ.,  concur. 


Digitized  by 


SAITDEBS 


T.  LACKS. 


668 


SANDERS  LA.CKS. 
<SDpTeme  Court  of  Miseoari,  DivMon  No.  1. 
Dec  23.  1897.) 

BLBCnOK    COXTBBT  — APPBAL  — JCHISDIOTIOIT  — 

FuiADiNe— WAirnt— JoMMor  Bi.botioh 
— Oath— Ndhbehs— Bliotioh. 

1.  Uoder  Oonst  1876,  art.  6,  |  12,  which  pro- 
vides that  aiq;)eals  s^aXl  lie  to  the  supreme  court 
"in  cases  ioTolTlDg  the  title  to  aoy  office  under 
this  state,"  the  snpreme  coart  has  jurisdiction 
of  a  case  in  which  the  election  of  a  county  col- 
lector of  revenue  is  contested. 

2.  Where  plaintiff  in  a  contested  election  case 
goes  to  trial  without  insisting  on  an  answer  or 
other  trsTerae,  or  objecting  to  prooeedtng  witb- 
out  it,  be  will,  on  appeal,  be  held  to  have  waived 
it. 

3.  Under  Eev.  St.  1889,  S  4666,  which  pro- 
vides that  the  judges  of  election,  before  entering 
on  th^  duties,  "shall  take  the  following  oath,'' 
the  vote  will  not  be  thrown  out  on  account  of 
the  failure  of  a  judge  to  take  the  oath. 

4.  In  the  absence  of  any  evidence  of  any  in- 
tentional or  fraudulent  deviation  from  the  law, 
the  returns  from  a  precinct  will  not  be  thrown 
out  merely  because  there  were  but  four  Judges 
of  election,  instead  of  six,  as  is  required  by  llev. 
SL  1889,  I  4777. 

6.  In  the  absence  of  both  allegation  and  proof 
of  any  fraud  or  misconduct  on  the  part  of  the 
judges  of  Section  in  a  precinct,  the  vote  will  not 
be  thrown  out  because  the  JodiEM  are  not  eQual- 
ly  apportumed  to  the  two  leulng  political  pai^ 
ties. 

6.  The  acceptance  of  judges  of  election,  by 
the  mntoal  consent  of  the  voters  present,  with- 
oat  any  formal  Section,  is  a  sufficient  compll- 
utce  with  Ber.  St  1880,  |  4791.  wtlch  provides 
that,  fn  case  of  the  Cailure  of  the  judges  of  elec- 
tion to  open  tbe  poUs  at  the  time  fixed  by  law, 
the  voters  present,  to  the  number  of  10  or  more, 
may  proceed  to  ^ect  judges  to  act  as  such  polls. 

Appeal  from  drcult  court,  Butler  eount;; 
Jolm  6.  Wear,  Judge. 

Contest  of  election  bnu^t  tqr  Alexander 
Sanders  against  John  N.  lACks.  Jadgment 
for  contestee,  ax)4  the  contratant  appeals.  Af- 
firmed. 

A.  D.  Higbt,  J.  T.  Davison,  and  Geo.  D. 
Tincb,  for  appellant  W.  N.  Barron  and  IQ. 
B.  Lentz,  for  respondent 

BAICGLAY,  P.  J.  This  Is  a  contested  elec- 
tion case,  inrougtot  to  the  snpreme  court  by  ap- 
peal of  the  plaintur,  or  contestant  atto*  a  de- 
cision on  the  clrcoit  In  favor  of  the  defend- 
ant who  holds  the  certificate  of  election  to 
the  office  in  dispute,  which  is  that  of  coUector 
of  the  revalue  for  Butler  county.  The  pro- 
ceeding began  with  a  notice  of  contest  the 
grounds  of  which  seed  not  be  specially  stat- 
ed at  this  point  In  due  time  the  contestee 
demurred  to  the  notice.  His  demurrer  was 
OTermled.  No  answer  was  filed,  but  the  par- 
ties went  to  a  trial  as  upon  a  denial  of  the 
facts  alleged.  The  court  found  for  defend- 
ant, and  the  ap[)eal  followed  in  due  course. 
The  plaintiff  furnishes  in  the  brief  ot  bis 
counsel  a  summary  of  the  evidence,  from 
which  we  take  the  following  passages,  as  fair- 
ly presenting  the  leading  facts  bearing  on 
the  points  raised  by  the  assignments  of  error: 
"Hm  testimony  tbowu  that  the  election  In 
quest ioD  was  the  general  election  for  nation- 


al, state,  and  county  officers,  held  NoTember 
3,  1806;  that  Alexander  Sanders,  the  contest- 
ant, and  John  N.  Lacks,  the  contestee,  were, 
respectively,  the  Republican  and  Democratic 
candidates  for  the  office  ot  collects  of  the 
revenue  within  and  for  Butltf  county;  that 
Fitzgerald  was  the  name  of  a  regularly  con- 
stituted voting  precinct  in  said  Butler  coun- 
ty. The  evidence  given  by  County  Clerk 
Spence  shows:  That  six  judges  were  appoint- 
ed by  the  county  court  to  conduct  the  elec- 
tion in  said  Fitzgerald  precinct  Three  of 
these  appointees  were  Democrats  and  three 
Bepublicana.  That  the  Democratic  and  Re- 
publican parties  cast  the  largest  vote  in  said 
Fitzgerald  precinct  at  the  last  general  election 
preceding  the  election  held  Novemb^  8,  1896. 
The  evidence  of  all  the  witnesses,  both  for 
contestant  and  contestee,  who  testified  in  re- 
lation thereto,  was:  That  the  election  in  said 
Fitzgerald  precinct  was  conducted  by  four 
judges  only,  and  that  one  of  them.  John 
Huskey,  was  not  sworn.  Three  of  these 
kludges,  Kerby,  Ansll,  and  Huskey,  were  Dem- 
ocrats, and  Nance  alone  a  Kepublican.  That 
but  two  of  these  four,  Nance  and  Kerby, 
were  of  the  judges  appointed  by  the  county 
court  That  Huskey  and  AnsU  were  not  ap- 
pointed by  the  county  court,  nor  elected  by 
the  voters  present  at  the  election  precinct  to 
the  number  of  ten  or  more.  That  two  judges. 
Huskey  and  Nance,  acted  as  ticket  or  ballot 
judges,  and  also  as  receiving  judges.  That 
Kerby  and  Ansil,  both  Democrats,  acted  as 
counting  judges.  That  several  times  during 
the  day  of  the  election  there  was  but  one 
judge  to  distribute  and  receive  baHots,  and 
but  one  to  count  votes.  That  the  attention  of 
the  judges,  clerks,  and  roters  present  was- 
called  to  the  fact  that  the  law  required  six 
Judges  to  constitute  an  election  board.  That 
at  the  time  of  openli^  the  polls,  there  were 
enough  voters  presoit  from  whom  there 
might  have  been  selected  six  judges.  That 
no  election  was  held  the  voters  present  at 
Flt^rald  precinct  (to  the  number  of  ten  or 
more)  of  judges  to  act  in  place  of  those  ap- 
pointed by  the  county  court  but  who  failed 
to  appear  In  time  to  p^orm  their  duties. 
•  •  •  Of  the  votes  cast  for  collector  of  the 
revenue  at  Fitzgerald  precinct  on  the  3d  day 
of  November,  1896,  John  N.  Lacks,  the  con- 
testee, received  80  votes,  and  Alexander  San- 
ders, the  contestant  received  46  votes.  That, 
of  the  total  rote  of  the  county  cast  for  col- 
lector of  the  revenue  at  said  election,  John 
N.  Lacks,  the  contestee,  received  1,631  votes, 
and  Alexander  Sanders,  the  contestant,  re- 
ceived 1,619  votes.  The  evidence  also  shows 
that  John  N.  Lacks,  the  contestee,  received 
the  certificate  of  election,  took  the  oath  of 
office,  and  was  commissioned  as  coUector  of 
the  revenue  within  and  for  Butler  county." 
The  statement  in  plaintiff's  summary  of  the 
evidence  touching  the  follure  to  elect  the  sub- 
stituted Judges  must  be  taken  rather  as  the 
conclusion  of  counsel  than  as  the  fact  Itself. 
Fnrthw  on  we  shall  refer  to  the  testimony  oa 
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that  point,  and  Indicate  our  view  of  Its  legal 
^roct  Tbe  rarloaa  grounda  of  plalntUTs  ob- 
Jectl<Hia  to  the  Section  wU  be  stated  along 
with  the  dlBcuBBlon  thweof. 

1.  The  supreme  court  baa  jurisdiction  of 
this  cause,  because  It  IhtoItcb  title  to  an  "of- 
fice under  this  state."  Const  1875,  art.  6,  i 
12;  State  t.  Bombauer  (188Q)  tQl  Mo.  499.  14 
8.  W.  726. 

2.  The  fact  that  no  answer  was  filed  does 
not  require  the  court  to  take  as  true  the  alle- 
gations of  foct  In  eontestanyw  notice  of  coa- 
test  If  any  answw  or  other  trarerse  as  to 
facts  was  necessary,  In  view  of  the  broad  lan- 
guage of  section  4710.  Ber.  8t  1880.  the 
course  of  the  plaintiff  In  going  to  trial  with- 
out Insisting  on  nich  tnverse  (or  raldng  some 
objection  to  proceeding  without  It)  must,  at 
ttils  stage  of  the  oontroTersy,  be  held  to 
amount  to  a  waiver  of  any  such  formsl  ^ead- 
tag.  Henslee     Gannefax  (1872)  48  Mo.  206. 

8.  The  general  contention  of  the  contestant 
Is  that  the  entire  vote  of  Fltagerald  precinct 
should  be  thrown  out,  because  of  certain  Ir^ 
r^rnlurltles  In  the  holding  of  the  election 
th«w.  The  first  objection  ot  this  nature  Is 
that  one  of  tbe  Judges  was  not  sworn  by 
any  one  anttuwiaed  to  administer  oaths.  Tbe 
mete  absence  of  an  oath  by  a  Judge  would 
not  vitiate  tbe  election,  assuming  now  that 
an  oath  Is  Imperatively  prescribed  to  be  tak- 
«n  by  the  Judges  before  entering  on  their  du- 
ties. Rev.  St  1880,  S  4066;  People  v.  Cook. 
(1898)  8  N.  T.  84;  Taylor  v.  Taylor  a^BR)  10 
Minn.  107  (GIL  81>.  The  omission  of  the 
oath  is  not  pronounced  by  law  to  be  fatal  to 
the  official  authority  of  any  such  Judge,  and 
we  consider  such  omission  to  be  no  worse 
than  a  like  oversight  on  the  part  of  a  strictly 
Judicial  officer  of  the  state  when  he  enters 
upon  his  duties.  It  has  been  ruled  In  Mla- 
souri  that  the  taDure  of  a  spedal  Judge  to 
take  an  oath  (prescribed  by  statute)  does  not 
invalidate  the  decision  rendered  by  the  said 
Judge.  Vogt  V.  Butier  (1891)  106  Mo.  479. 16 
8.  W.  512.  The  principle  of  that  ruling  is 
lyfplicable  to  the  point  now  made.  We  con- 
alder  tbe  objection  by  appelant  on  that 
score  untenable. 

4.  It  is  next  insisted  that  the  return  from 
Fitzgerald  precinct  should  be  nullified,  be- 
cause tbe  election  there  was  conducted  by 
four  Judges,  Instead  of  idx.  The  reform 
ballot  system  (commonly  called  the  "Aus- 
tralian"), which  has  been  adopted  as  part  of 
the  law  of  Missouri,  requires  six  Judges  at 
such  a  precinct  as  that  in  view  In  this  case. 
Bev.  St  1889,  1  4777.  The  plaintiff  insists 
that  said  requirement  is  vital,  and  that  a 
failure  to  observe  it  demands  of  the  courts 
a  cancellation  of  the  vote  of  the  people  cast 
at  any  precinct  where  sndi  a  deviation  from 
the  law  occurs.  Plaintiff  rdies  on  the  re- 
cent decision  of  the  court  in  banc  In  Hope 
Flentge  (1897)  41  &  W.  1002,  to  sustain  Us 
contention  on  this  point  That  Judgment 
however,  gives  no  countenance  to  any  such 
theoiy  as  plaintiff  advances.   On  the  con- 


trary, that  case  is  authority  for  the  proposi- 
tion that  no  voter  should  be  disfranchised 
on  account  of  a  mere  Irregularity  occasioned 
by  the  neglect  or  misconduct  of  election  offl- 
cers  (over  whose  conduct  he  has  no  control), 
unless  the  legislature  has  declared  that  such 
Irregularity,  neglect,  or  mlscraduct  should 
avoid  the  election,  or  render  the  voter's  bal- 
lot llIi^aL  It  appears  from  the  testimony  in 
the  case  at  bar  that  when  the  poll  opened 
In  the  precinct  there  vas  some  discossion 
among  those  present  touching  the  number 
of  judges  required  to  preside.  Finally  four 
judges  took  charge,  two  of  whom  had  becm 
designated  by  the  county  court  There  was 
no  evidence  that  tiiere  was  In  this  any  inten- 
tional or  fraudulent  deviation  from  the  law, 
or  anything  other  than  an  Innocent  mistake 
as  to  the  demands  of  the  election  statute. 
Tlie  law  in  force  before  the  adoptlim  of  the 
Australian  method  of  voting  csUed  for  but 
four  judges  at  that  prednct  Irregularities 
In  the  management  ut  electlona  under  the 
Australian  ballot  act  have  been  the  sul^eet 
of  many  judicial  decAslona.  The  minute  di- 
rections of  that  act  for  moving  the  machin- 
ery to  express  the  popular  will  were  not 
easy  to  master  at  <mee.  So.  tiie  introduc- 
tion of  the  system  In  any  locality  was  In- 
variably accompanied  by  an  exhlUtion  of 
devlatlcma  from .  the  forms  ot  procedure 
which  the  act  laid  down.  In  Australia, 
Eni^d.  and  the  United  States,  Judges  who 
have  been  able  to  appreciate  the  larger  ob- 
jects and  intent  of  tbe  ref  wm  ballot  act  have 
been  led  to  announce  certain  practical  ndes 
for  dealing  with  such  departures  from  the 
strict  lines  of  conduct  marked  out  by  flie 
act  Tbe  thought  underlying  those  rules  Is 
the  same  that  Inspires  a  much  older  rule  for 
the  construction  of  writteif  laws,  namely, 
that  the  great  purpose  aimed  at  by  a  statute 
should  nerar  be  sacrificed  by  too  literal  an 
adhesion  to  those  minor  provisions,  which 
are  obviously  Intended  merely  as  means  to 
carry  out  the  larger  design  of  the  act  Ruth. 
Inst  (2d  Am.  Ed.)  p.  416.  Popular  elections 
Involve  the  exOTcIse  of  one  of  the  moat  cher- 
ished rights  of  the  dtteen  in  a  free  govern- 
ment But  the  right  of  suffrage  must  needs 
be  exercised  unde^  conditions  which  do  not 
always  admit  of  a  rigid  observance  of  every 
technical  requirement  of  law.  The  judges 
of  election  who  manipulate  the  maditnery 
necessary  to  record  the  expression  of  the 
voters*  will  are  usually  laymen,  unfamiliar 
with  legal  technically,  and  often  wh<^y  in- 
nocent of  that  sraise  of  the  Importance  of 
matters  ctf  mere  form  which  often  seems  to 
possess  a  strange  fascination  to  some  learn- 
ed minds.  Bnectlon  Judges  are  drawn  ftom 
the  great  body  of  the  people^  They  swre 
for  a  short  while;  in  the  main,  do  their  best 
to  faithfully  perform  thdr  duties  under  the 
law.  But  they  are  (tften  guilty  of  omis- 
sions and  overslghte  In  attempting  to  follow 
the  strict  letter  of  the  law.  In  dealing  with 
those  lapses,  the  courts  have  promulgated  a 
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pracdcal  general  rule,  which  seems  to  have  a 
direct  bearing  upon  the  appeal  at  bar.  That 
rule  l8  thus  stated  by  the  most  eminent 
American  text  writer  on  the  law  of  this 
-subject,  viz.:  "If  the  statute  expressly  de- 
<Uares  any  particular  act  to  be  essential  to 
the  Talldlty  of  the  election,  or  that  Its  omis- 
sion shall  render  the  election  7old,  all  courts 
whose  dnty  it  Is  to  enforce  such  statute  must 
so  hold,  whether  the  particular  act  In  ques- 
tion goes  to  the  merits,  or  affects  the  result 
of  the  election,  or  not.  Such  a  statute  Is  Im- 
peratlTe,  and  all  considerations  touching  Its 
policy  or  impolicy  must  be  addressed  to  the 
l^slature.  But  if,  as  in  most  cases,  that 
Btatnte  simply  provides  that  certain  acts  or 
things  shall  be  done  within  a  particular  time 
or  in  a  partieolar  manner,  and  does  not  de- 
clare that  their  performance  Is  essential  to 
the  validity  of  the  election,  then  they  will 
be  regarded  as  mandatory  If  they  do,  and 
directory  If  they  do  not,  affect  the  actual 
merits  of  the  election."  McOary,  Elect  (4th 
Bd.)  I  225.  The  use  of  the  terms  "manda- 
tory" and  "directory"  la  this  connection  Is, 
no  doubt,  sanctioned  by  usage  in  the  law  of 
election  by  ballot  The  terms  are  sometimes 
misleading,  and  not  strictly  accurate;  but 
they  are  convenient  to  point  out  the  distinc- 
tion between  two  general  classes  of  irregu- 
larities, and  they  are  auffldently  well  under- 
stood to  keep  their  places  In  the  literature 
of  the  subject  in  hand.  Applying  the  rule 
already  quoted.  It  Is  clear  that  the  fact  of 
fonr  Judges  acting  at  a  precinct  In  lieu  of 
six  (the  complement  prescribed  by  law) 
should  not  be  held  to  deprive  of  their  votes 
the  citizens  who  voted  at  that  precinct 

6.  The  next  objection  to  the  election  is 
that  the  Judges  at  the  precinct  were  not 
equally  apportioned  to  the  two  leading  po- 
litical parties.  Of  the  four  Judges  who 
finally  acted,  one  was  a  Republican,  and 
three  were  Democrats.  It  does  not  appear 
that  any  harm  or  prejudice  to  contestant's 
interests  was  occasioned  by  the  failure  to 
follow  the  law  In  the  particular  Just  men- 
tioned. The  full  vote  of  the  precinct  was 
polled,  counted,  and  returned.  There  Is  nei- 
ther allegation  nor  proof  of  any  sort  of 
fraud  or  misconduct  on  the  part  of  the 
judges  in  p^ormlng  any  of  their  duties  In 
connection  with  the  election.  Nor  is  there 
any  showing  of  unfairness  In  the  result 
This  being  so,  we  hold  that  the  general  rule 
already  quoted,  as  to  the  effect  of  Irregulari- 
ties at  elections,  should  be  applied,  and  that 
the  objection  last  above  stated  should  be 
considered  Insufficient  to  nullify  the  vote 
cast  at  the  precinct  In  question.  Hie  objec- 
tion Is  one,  however,  that  we  should  be  dis- 
posed to  treat  very  seriously  if  there  was 
any  testimony  of  an  unfair  result,  which 
there  Is  not  In  this  case. 

6.  Only  two  of  the  four  Judges  who  acted 
were  appointed  by  the  county  court  in  ad- 
vance of  the  Section.  The  other  two  were 
not  deeted  in  any  fttnnal  manner,  bnt  ap- 


pear to  have  been  informally  designated  by 
the  voters  (over  10  in  number)  at  the  open- 
ing of  the  poll,  and  to  have  entered  theh  on 
the  discharge  of  their  duties.  One  of  the 
witnesses  describes,  how  this  came  about: 
'*We  simply  accepted  them  In  there  by  the 
common  consent  of  all  present  [referring  to 
the  two  election  Judges  not  named  by  the 
prior  order  of  the  county  court]."  Plaintiff 
contends  that  such  a  selection  of  the  two 
Judges  was  fatally  Irregular,  under  section 
4791.  Bev.  St  1889.  But  that  section  directs 
no  special  form  of  procedure  for  the  election 
of  substitute  Judges  in  event  of  the  absence 
of  a  Judge  officially  appointed  by  the  county 
court  If  the  voters,  in  sufficient  number, 
present  at  the  time  for-  opening  of  the  poll 
by  common  consent  designate  some  quallfled 
person  to  act  as  Judge,  such  designation  Is 
an  "election"  of  the  Judge,  wltiiln  the  mean- 
ing of  the  law. 

7.  We  have  noted  all  of  the  plaintiff's  ob- 
jections to  the  election  which  appear  to  mer- 
it any  remark,  and,  linking  them  gioundless, 
affirm  the  Judgment 

MAOFARLANB.  ROBINSON,  and  BRACB. 
JJ^  concur. 


MARTIN  H  oL  V.  TRAIL  et  al. 
(Supreme  Court  of  Minoari.    Dec.  14,  1897.) 

BfBOmiXT— CURTBST— RSTBRSION— SKISIK— FaK- 

TiTiox— Advbrbs  Ihtbrbbtb— Sbpjuutb 

Oft  COHltON  POSSSSSIOX. 

1.  In  ejectment  idaintlfl  claimed  as  hebc  of 
the  reversioner,  who  died  before  the  tennina- 
tion  ot  the  pardcnlar  estate  on  which  the  rever- 
sion depended,  and  defendant  ss  the  iurvivlng 
husband  of  the  deceased  reverstoner,  claimed  the 
Tight  to  curtesy  In  tiie  reverrion.  BM,  that  de- 
fendant was  not  entitled  to  curtesy,  as  his  de- 
ceased wife  was  not  seised  of  tiie  reversion,  ei- 
ther in  fact  or  in  law,  dorins  coverture,  ssd 
therefore  the  fee  vested  in  plaintiff  on  the  termi- 
nation of  the  particular  estate. 

2.  Bev.  St  1889.  fi  714S.  provides  that  hi  par- 
tition the  conrt  sball  declare  the  ri^ta,  titles, 
and  interests  of  the  parties,  and  give  jodgment 
that  partition  be  made  between  such  of  them  as 
shall  nave  any  rights  therein;  and  section  7148, 
that  whenever  there  are  parties  claiming  the 
same  i^rtions  adversdy  to  eadt  other,  the  conrt 
may  either  decide  upon  sodi  adverse  daims,  or 
direct  the  share  or  snares  ao  In  controveray  to  be 
set  off  and  allotted,  subject  to  the  claims  of  tiie 
parties  in  controversy  against  each  other.  It 
appeared,  In  an  action  of  ejectment  that  the 
property  In  controveray  had  been  allotted  and  set 
off  to  plaintiff,  "subject  to  the  life  Interest 
therein"  of  defendant  in  a  partition  snit.  In 
whitfh  their  respective  adverse  interesta  were 
not  hi  issue.    Beld  no  bar  to  such  action. 

S.  Where  certain  defendants  in  ejectment 
ideaded  separately  their  sole  possession  of  dis- 
tinct portions  of  the  land  as  tenanta  of  their  oo- 
defendant  snd  there  was  evidence  tending  to 

f)rove  a  common  poaaeaslon  as  to  the  entire  tract, 
t  was  error  to  direct  a  finding  for  defendants 
on  sadh  isaue,  aa  plaintiff  had  tiie  right  to  have 
such  question  tried. 

In  banc.  Appeal  from  circuit  court  La- 
fayette county;  Richard  Field,  Judge. 

Ejectment  by  Joseph  Martin  and  another 
against  George  I*.  Trail  and  othf^   From  a 
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judgment  for  defendants,  plaintiflB  appeal. 
Bevereed. 

This  Is  an  action  of  ejectment  The  peti- 
tion Is  In  the  usual  form.  The  defendants 
answer  separately.  Defendant  Trail  denies 
the  right  of  plaintiff  to  the  poseesslon  of  the 
land.  Two  of  the  other  defendants  answer 
separately  that  each  Is  In  possession  of  a 
separate  part  of  the  land  as  tenant  of  defend- 
ant Trail.  The  third  disclaims  any  posses- 
sion or  right  to  possession.  The  Judgment 
was  for  defendants,  and  plalntlfla  prosecute 
this  appeal. 

R.  F.  Porter  and  J.  D.  Shewalter,  for  appel- 
lants. Wallace  &  Chiles  and  Wm.  Anil,  for 
respondents. 

MACFARLANE,  J.  The  principal  facts 
are  matters  of  record  or  stand  admitted. 
They  are  these:  John  Graves  died  Intes- 
tate prior  to  December  12,  185^  seised  of  a 
large  truct  of  land  In  Lafayette  county.  He 
left  surrlTing  him  a  widow,  Elizabeth  Oraves, 
and  two  sons,  Thomas  R.  Graves  and  David 
A.  Graves.  On  said  day  the  parties,  by 
deed  of  partition,  divided  the  land  among 
themselves.  The  heirs  conveyed  to  the  wid- 
ow, as  her  dower,  a  portion  of  the  land,  to 
have  and  hold  during  her  life,  with  r^naln- 
der  to  the  grantors  and  their  heirs.  The 
land  in  controversy  Is  a  portion  of  the  dower 
lands.  The  said  Thomas  Graves  died  Intes- 
tate in  1857,  leaving  ooe  child,  Mary  T. 
Graves,  who  married  defendant  Trail.  The 
said  Mary  had  one  child  by  the  marriage, 
Mary  W.  A.  D.  Trail,  who  married  Joseph 
Martin.  She  and  her  husband  are  the  plaln- 
ttfts  in  this  suit.  Mrs.  Mary  Trail,  wife  of 
defendant,  died  about  the  year  1871,  leaving 
plaintiff  as  her  sole  heir  at  law.  The  wid- 
ow of  the  said  John  Graves  lived  on  the  land 
conveyed  to  her  as  dower  until  1881,  when 
she  died.  At  the  August  term,  1S81,  of  the 
circuit  court  of  Lafayette  county,  plaintiff, 
then  Mary  W.  A.  D.  Trail,  by  her  curator, 
William  M.  Green,  defendant  George  L. 
Trail,  and  the  heirs  of  the  said  David  A. 
Graves,  by  their  attorney,  William  M.  Oreer, 
commenced  a  suit  by  petltlton  ex  parte  for 
the  partition  of  the  said  dower  land.  In  this 
petition  the  plaintiffs  "state  that  the  interest 
of  said  Thomas  R  Graves  In  said  lands  has 
thns  descended  to  and  invested  In  plaintiff 
Mary  W.  A.  D.  Trail,  subject  to  the  tenancy 
by  the  curtesy  therein  of  her  father,  George 
L.  Trail,  being  the  said  Interest  for  and  dur- 
ing his  natural  life.  Plaintiffs  state  that 
plaintiff  Mary  W.  A.  D.  Trail  is  entitled  to 
one-half  of  said  lands  subject  to  the  life  In- 
terest therein  'of  her  father,  George  L.  Trail." 
In  their  prayer  for  Jndgment  petitioners  say: 
"Plaintiffs  desire  that  partition  be  made,  and 
that  one-half  of  said  lands  be  set  off  to  Mary 
W.  A.  D.  Trail  and  George  L.  Trail,  to  hold 
according  to  their  respective  interests."  The 
petition  was  heard,  and  the  coort  found  that 
"Maxy  W.  A.  D.  Trail  Is  entitled  to  one-iiaU 


of  said  land,  subject  to  the  life  Loterest  there- 
in of  her  father,  George  L.  TralL"  It  wa» 
thereupon  adjudged  "that  partition  of  sail) 
land  be  made  between  the  paiHes  aforesaid 
according  to  their  respective  rights  as  above 
declared  and  ascertained  by  the  coun." 
GonmUssloners  were  appointed,  and  were 
ordered  to  set  off  to  the  said  Mary  one-half 
the  land.  They  reported,  among  other  mat- 
ters: "We  allot  and  set  off  to  Mary  W.  A. 
D.  Trail,  subject  to  the  life  interest  therein 
of  her  father,  the  following  lands."  Here 
follows  a  description  of  the  land  allotted  to 
the  said  Mary  and  her  father,  and  which  is 
the  land  in  controversy  in  this  salt  The  re- 
port was  approved  by  the  court,  which  or- 
dered that  "partition  and  division  ao  made 
by  said  commissioners  is  made  firm  and  ef- 
fectual forever."  The  court,'  at  request  of 
defendants,  declared  as  a  matter  of  law  thai 
"on  the  pleadings  In  the  case  and  the  law  of 
this  case  and  the  evidence  offered  the  plain- 
tiff cannot  recover,  and  the  court  will  find 
for  the  defendajits."  ■  The  judgment  was  ac- 
cordingly for  the  defendants,  and  plalntiCb 
aK>ealed. 

As  will  be  seen  from  this  statement  there 
are  two  well-deflned  legal  questions  present- 
ed by  this  record:  (1)  The  right  of  the  hus- 
band to  curtesy  In  a  reversion  of  the  wife, 
dependent  upon  a  life  estate.  (2)  Was  the 
right  of  the  husband  to  curtesy  conclusively 
adjudicated  by  the  jiartltion  proceedings  and 
judgment? 

1.  The  widow  of  John  Graves  was  in  the 
possession  of  the  land,  holding  an  estate 
therein  for  her  life,  and  at  the  termination 
of  the  particular  estate  the  wife  of  defend- 
ant Trail  was  entitled  to  the  reversion.  The 
wife  died  before  the  termination  of  the  par- 
ticular estate.  The  first  question  is  wheth- 
er or  not  defendant  Trail,  the  husliand,  un- 
der these  facts,  was  entitied  to  curtesy  In 
the  reversion  on  the  termination  of  the  par- 
ticular estate,  or  did  the  fee  vest  in  the  heir 
of  the  reversioner.  It  is  not  disputed  by 
counsel  for  defendants  that  at  common  law 
seisin  of  the  wife  during  coverture  was  nec- 
essary to  entitle  the  husband  to  a  tenancy 
by  the  curtesy  upon  the  death  of  the  wife. 
Nor  do  they  dispute  that  at  common  lav 
an  estate  by  the  curtesy  only  attached  to 
those  estates  of  inheritance  of  which  the 
wife  had  actual  seisin— a  possesslo  pedis— 
during  coverture.  But  It  la  Insisted  that, 
notwithstanding  the  common  law  of  Bug- 
land,  which  is  of  a  general  nature,  haa  been 
adopted  In  Missouri,  yet,  as  seisin  is  not  un- 
der the  statutes  of  Missouri,  "a  controlling 
element  In  the  Utie  to  real  estate,"  as  it  was 
at  common  law,  the  rule  that  seisin  was  nec- 
essary to  entitle  the  husband  to  curtesy  ia 
the  wife's  land  Is  not  applicable  under  the 
changed  conditions,  and  should  not  be  ap- 
plied. We  may  state.  In  the  first  place,  that 
we  find  nothing  in  the  legislation  of  this 
state  that  Indicates  any  Intentloii  to  atwllsb 
the  rule  of  the  common  law  In  reject  to 
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srisln  0f  Am  vUb  dmlnc  eorertiin  beinc  a 
neoenuy  coodltton  to  the  rlxlit  of  the  liti»* 
band  to  curtetj.  It  Is  true  that  the  title 
to  10  mncb  of  tlM  land  In  this  country  Is 
taeU  by  penou  wbo  do  not  occnpj  it,  and 
the  free  tranifw  ot  title  from  one  to  an- 
other by  deed  alone  wlthont  livery  of  seisin 
baa  made  It  necessary  to  change  the  role 
of  the  common  law  In  reqwct  to  the  char- 
acter of  s^sln  required.  The  changed  con- 
dition requires  nothliyc  more,  and  the  su- 
preme court  of  thte  state  has  gone  no  fni^ 
tber  than  so  modifying  the  rule  to  the  chan- 
ged conditions  as  to  make  a  right  to  the  ac- 
tnal  possession  aiunrer  for  the  necessary 
seisin.  Indeed,  the  policy  of  our  law,  as 
shown  ^  legislation,  has  been  to  restrict, 
rather  than  enlarge,  the  rights  of  the  hus- 
band In  the  property  of  the  wife,  both  real 
and  personal.  This  fact  should  restrain  the 
courts  from  removing  any  one  of  the  condi- 
tions upon  which  the  right  of  curtesy  rested 
at  common  law  further  than  has  already 
been  done  In  respect  to  the  character  of  the 
required  seisin.  Hie  cases  of  this  court 
cited  and  relied  upon  by  counsel  for  respond- 
ents go  no  further  than  to  h<rid  that  no  actual 
possession  of  the  wife  Is  necessary,  as  at 
common  law;  and  the  effect  of  all  the  decl* 
alons  is  that  the  wife  must  be  s^sed  during 
coverture,  either  in  fact  or  In  law.  In 
Reaume  v.  Chambers,  22  Mo.  36,  Judge 
Scott  says:  "As  to  the  question  whether 
actual  seisin  of  the  wife's  laud  Is  necesrary 
to  entitle  the  husband  to  curtesy,  we  are  of 
the  opinion  that  such  an  Idea  never  prevail* 
ed  here.  Whatever  may  be  the  common  law 
on  the  subject,  the  circumstances  of  the 
country  demanded  a  modification  of  the  rule. 
Titles  to  land  conferred  by  the  United  States 
were  supposed  to  give  seisin  In  deed  to  pur- 
chasers. Descents,  with  ns,  depend  not  on 
actual  seisin,  but  on  the  statates  regulat- 
ing descents,  and  we  have  allowed  the  con- 
veyance of  land  while  in  the  actual  pwses* 
slon  of  others."  There  Is  nothing  in  this 
declaration  that  imparts  the  Idea  that  seisin 
of  the  wife  was  not  necessary  In  this  state 
to  entitle  the  husband  to  cdrtesy.  The  court 
was  dealing  with  the  character  of  the  seisin, 
and  held  that  seisin,  in  law,— the  seisin  un- 
der which  the  paramount  title  draws  to  and 
connects  with  the  possession,— is  sufficient 
An  examination  of  the  case  will  show  that 
the  wife  held  the  paramount  title  to  the  land 
In  question  during  coverture,  and  was  entt* 
tied  to,  though  not  in,  the  actual  possession, 
In  Harvey  v.  Wickham,  23  Mo.  115,  it  was 
held,  following  the  Chambers  Case,  that, 
"after  descent  cast,  ■igt  entry  or  actual  po»- 
session  was  necessary  in  order  to  entitle  the 
husband  to  curtesy  in  the  wife's  land."  The 
same  was  held  In  Stephens  v.  Hume,  25  Mo. 
340.  B^sltt  of  the  husband  during  marriage 
is  BtlU  necessary  to  entitle  the  wife  to  dow* 
er,  though  the  subject  has  been  dealt  with  by 
the  l^slatnre,  and  though  the  property 
rights  of  married  women  have  been  greatly 
4SS.W.— ft2 


enlarged  In  other  respects.  It  Is  but  reason- 
able to  say  that,  if  a  larger  right  of  the  hus- 
band In  his  wife's  land  had  been  deemed  ds* 
slrablet  the  legislature  would  have  provided 
for  it  In  Gentry  Woodson,  10  Mo.  224* 
which  was  a  dower  case,  the  court  says: 
"Under  the  Issue  of  non  seisin,  there  is  no 
doubt  but  that  the  actual  corporeal  seisin, 
or  a  right  to  make  such  seisin,  in  the  hus- 
band, during  coverture,  is  essential  to  enti- 
tle the  widow  to  dower."  In  Payne  v. 
Payne  (Mo.  Sup.)  24  &  W.  782,  it  is  said: 
"Now,  seisin  of  the  husband  at  some  time 
durUig  the  marriage  Is  an  Indispensable  pre- 
requisite in  order  to  entitle  the  widow  to 
dower,  and  it  must  be  a  seisin  In  fact  or  law. 
•  ♦  •  If  therefOTO,  says  Washburn,  the 
husband  has  only  a  reversion  or  remainder 
after  a  freehold  estate  in  another,  though  It 
be  a  fee.  It  will  not  give  his  wife  a  right  of 
dower  therein  unless  by  the  death  of  the  in- 
termediate freeholder,  or  by  a  surrender  of 
his  estate  to  the  husband.  Hence  the  hus- 
band had  only  a  reversion  after  the  life  es- 
tate. He  had  no  seisin,  either  in  fact  or  in 
law,  at  any  time  during  the  marriage.  The 
seisin  during  the  whole  of  that  time  was  la 
the  life  tenant."  Id  Null  r.  Howell.  Ill  Mo. 
276,  20  S.  W.  24.  It  is  said:  "There  could  be 
no  dower  in  lands  assigned  as  dower.  The 
interposition  of  the  life  estate  of  the  widow 
would  prevent  the  necessary  seisin  of  the 
husband."  In  dealing  with  questions  involv- 
ing the  husband's  right  of  curtesy,  seisin  of 
the  wife  Is  uniformly  recognized  by  this 
court  as  being  essential.  See  Tremmel  v. 
Klelboldt  76  Mo.  255;  McTigue  v.  McTlgue, 
116  Mo.  130,  22  S.  W.  601;  CornweU  v.  Orton, 
126  Mo.  866,  27  S.  W.  680.  At  common  law, 
seisin  in  deed— that  is,  actual  possession- 
was  necessary.  In  Missouri  the  common  law 
has  been  so  modified  as  to  make  seisin  in 
law—that  is,  a  present  right  to  posseasion- 
suffldent  But  no  case  In  Missouri  holds, 
nor  are  we  cited  to  cases  elsewhere,  in  the 
absence  of  statutes,  which  bold,  that  selsUi 
of  one  kind  or  the  other  by  the  wife  Is  not 
a  necessary  condition  to  the  right  of  curtesy 
In  the  husband.  The  American  rule,  as  giv- 
en by  the  text  writers  generally,  Is  that,  "If 
the  estate  of  the  wife  is  a  reversionary  one, 
subject  to  a  prior  freehold  estate  in  another, 
her  c6nstrnctive  seisin  of  such  reversion  will 
not  entitle  her  husband  to  curtesy  unless 
the  prior  freehold  determine  during  cover- 
ture." 1  Washb.  Beal  Prop.  188;  Tied. 
Real  Prop.  107;  4  Kent  Comm.  28;  WU- 
liams,  Keal  Prop.  219;  4  Am.  &  Eng.  Enc. 
Law,  901.  Counsel  for  appellants  cite  us  lo 
numerous  decisions  of  the  courts  of  other 
states  which  declare  the  same  rule.  The 
rule  we  think  entirely  consistent  with  the 
changed  conditions  alluded  to  by  Judge  Scott 
In  the  Chambers  Case,  supra.  There  is  no 
question  in  that  case  but  that  the  wife  had 
the  present  right  to  the  {wssession  of  the 
land  during  coverture.  Seisin  "in  law"  Is  a 
right,  to  immediate  possession  ^^^^  ^ 
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tbe  natnre  of  the  estate.  Boot.  IMct;  1 
Washb.  Real  Prop.  62;  Tied.  Beal  Prop,  i 
3*;  Qeatrj  t.  Woodson,  sapra.  The  case 
of  McEee  t.  Cottle,  6  Mo.  App.  416,  is  cited 
and  mncb  relied  upon  by  defendant  In  sup- 
port of  his  position.  In  that  case  the  an- 
cestor of  the  wife  died  intestate  seised  of  a 
tract  of  land,  leaving  a  widow  and  several 
children,  Sarah  Ann  being  one  of  them. 
Sarah  Ann  married  defendant  Cottle  a  few 
months  after  her  father's  death.  Two  years 
afterwards  the  land  of  decedent  was  parti- 
tioned, and  123  acres— the  land  In  controver- 
sy—was allotted  to  the  widow.  Sarah  Ann 
died  in  1862,  leaving  Issue,  and  the  widow 
died  soon  after.  In  a  suit  for  partition  of 
the  dower  land,  defendant  Cottle,  the  sur- 
▼iTlng  husband  of  Sarah  Ann,  claimed  a 
tenancy  by  the  curtesy  In  the  Interest  to 
which  the  wife  would  have  been  entitled 
had  she  survived  the  dowress.  The  claim 
was  sustained  hy  the  court,  as  we  under- 
stand from  the  argument,  on  the  ground 
that  upon  the  death  of  her  ancestor  the  wife 
of  defendant  became  seised  in  law  of  an  In- 
terest In  the  land  as  heir  of  her  father, 
which  seisin  continued  after  the  marriage. 
Therefore  the  wife  was  seised  of  the  land 
during  coverture,  and  this  seisin  was  not  de- 
feated by  the  subsequent  assignment  of 
dower.  We  need  not  consider  the  correct- 
ness of  the  decision,  for  the  case  at  bar  rais- 
es no  such  question.  It  Is  evident  that  tbe 
conrt  held  that  seisin  in  fact  or  In  law,  at 
some  time  during  coverture,  was  necessary. 
In  the  case  before  us  there  never  was  seisin 
of  tte  wife  of  defendant  Trail,  either  In  fact 
or  In  law,  during  covertnre.  Defendant 
Trail  therefore  had  no  right  to  enrtesy  In 
tbe  reversion  of  his  *wlfe.  On  the  termina- 
tion of  tbe  life  estate  tbe  fee  vested  in  plain- 
tiff as  tbe  belr  of  the  reversioner.  The  same 
conclnsion  was  reached  arguendo  in  Coch- 
ran V.  Thomas,  131  Mo.  258.  83  S.  W.  6,  but 
the  dictum  there  made,  to  the  etTect  that 
actual  seisin  of  the  wife  was  necessary  to 
create  curtesy  Initiate,  as  applied  to  the  law 
as  recognized  In  Missouri,  Is  Incorrect. 

2.  Said  dtfoidant  imdsts,  In  the  next  place, 
that  his  right  to  curtesy  was  determined  and 
adjudicated  In  tbe  partition  suit  to  which  plain- 
tiff was  a  parly,  and  the  correctness  of  that 
Jndgmoit  cannot  be  qnestlMied  In  this  collater- 
al proceeding.  The  question  on  this  branch  of 
the  case  Is  whethw  or  not  the  partition  Judg- 
ment Is  a  bar  to  this  action.  If  the  rights  oi 
these  parties  were  adjudicated  in  tbe  partition 
proceeding.  It  win  be  conclusive  on  tiiem  In 
this  suit,  though  erroneously  decided;  and  It 
could  make  no  difference  that  the  proceedings 
were  ex  parte.  Judgments  In  partition  are  as 
eoDCluslve  on  tb»  parties  to  the  suit  on  all  is- 
sues over  which  tbe  court  has  Jurlsdlctkn,  and 
which  were  thoeby  determined,  as  other  judg- 
ments, and  are  no  more  subject  to  collateral 
attack.  Whether  or  not,  in  proceedings  for  par- 
tltkn.  a  qoestkm  affecting  tbe  rights  or  Inter- 
ests at  any  party  was  adjudicated,  must  be  de- 


termined as  In  other  cases,  consi doing  the  pe- 
culiar nature  and  objecta  of  the  proeeedliiK 
and  the  law  specially  applicable  thereto.  Tben: 
was  no  extrinsic  evidence  offered  on  the  trial 
of  this  case  which  tends  to  prove  that  tbe  rlgjit 
of  def  raidant  Trail  to  curtesy  In  the  land  parti- 
tioned was  tried  and  determined.  Whether  or 
not  It  was  determined  must,  therefore,  be  as- 
certained fnxu  the  face  ot  the  record  In  Oat 
case.  The  i^tanaty  object  in  a  partition  salt  L« 
to  separate  common  Interests  Into  distinct  por- 
tlons  of  the  land  to  be  held  by  the  respective 
owners  In  severalty,  yet  *'vrtiaieTar  it  sbaU  ap- 
pear In  any  proceeding  In  partltloo  that  there 
are  parties  claiming  the  same  portions  ad- 
versely to  each  other,  the  court  may  either  de- 
cide upon  such  advo-se  claims,  or.  In  Its  diacre- 
tlon,  dlr^t  the  share  or  shares  so  In  oontrorer- 
sy  to  be  set  off  and  allotted,  subject  to  ttie 
claims  of  the  parties  In  controversy  agalnat 
each  otho-."  Rev.  St  1889,  {  714&  The  rec- 
ord In  tbe  partition  suit  was  put  in  evidence 
OQ  tbe  trial.  An  Inspection  of  that  record  t»Oa 
to  show  that  an  Issue  was  distinctly  made  on 
the  question  of  the  right  defendant  now  a*- 
serts.  AU  the  parties  In  Interest  ]<dned  In  tbe 
petition,  and  the  court  is  asked  to  determine  no 
conflicting  interests.  It  Is  manifest  that  there 
was  at  that  time  no  ccntroversy  between  tbe 
husband  and  the  heir  of  the  reversioner  whldi 
they  wished  to  have  determhied  In  that  aidL 
TtUs  Is  made  more  apparent  from  the  fact 
that  the  heir  and  the  husband  were  eacii  lepte- 
scDted  by  tbe  same  person.  Mr.  GresDe  acted 
as  curator  for  the  heir,  tiien  only  12  years  of 
age.  and  attorney  for  the  husband  of  tbe  re- 
rersiontf .  The  statute  provides  that  '*tbe  court 
shall  ascertain  from  the  evidence  In  case  of  de- 
fault, or  from  the  confession  of  the  parties,  if 
tiiey  an>ear  •  •  •  and  shaO  declare  tbe 
rights,  titles  and  InterestB  of  the  parties.  •  •  • 
and  determine  sudi  rights,  and  give  judgment 
that  partition  be  made  between  aodi  of  them 
as  shall  have  any  rights  therein  accordingly. " 
Bev.  St  1888, 1 714S.  It  wlU  be  observed  tbat 
parties  are,  as  In  other  cases,  bound  by  any 
confessions  made  In  ibeSt  Readings;  and.  If 
an  Interest  b  adndtted  by  a  party,  and  Um 
court  finds  according  to  the  adrnWoB,  the 
Judgment  will  be  coodoslve  on  the  fact  admit- 
ted. Tbe  petition  charges  tiiat  **tbe  Interest 
[one-half]  (tf  Thomas  R.  Oravee  has  descended 
to  and  Is  vested  In  plaintiff  Mary  W.  A.  D. 
TnXU  subject  to  the  tenancy  by  tiie  curtesy  of 
her  teflier,  Qwofse  L,  ^all,  bdng  the  Interest 
for  and  during  bis  natoral  life."  Tbe  peUtloB 
then  states  tbat  petitlonm  are  tenants  in  com- 
mon, and  that  Mary  W.  A.  D.  Trail  Is  entitled 
to  one-half  of  said  land,  sobjeet  to  tin  life  In- 
terest Iberetai  of  ber  fgtber.  Tbe  prayer  Is 
that  the  court  *'aflcertain  and  dedare  the  sev- 
eral respepHve  rights,  titles,  and  interests  of 
said  parties  bwetu  set  Cortii,  and  give  Jndgmest 
accordingly,  and  to  order  and  direct  tbat  one- 
half  of  said  land  be  set  apart  to  Maiy  W.  A. 
D.  Trail  and  George  L.  Trail,  to  bold  aeoonl- 
taig  to  thtSt  respective  tnteresta."  It  appsan 
clear  to  us  from  all  the  stot^nents  of  the  pe- 
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tltlm  Quit  tbe  only  paipOM  of  tbe  rait  «u  t» 
make  a  dlvUon  of  the  land  among  tbe  tenants 
In  common,  and  was  not  Intended  to  determine 
the  reapecttre  rlghu  of  the  father  and  dan^ 
ter  In  the  part  of  tbt  land  to  be  aet  off  to 
them.  There  was  no  request  that  the  respec- 
tlTe  Interests  of  these  parties  be  ascotalned 
and  declared.  The  statute  authorizes  the  court. 
In  Its  dlscretlcm,  to  set  oCT  a  share  to  which  ad- 
Torse  claims  are  made,  subject  to  each  dalms. 
If  that  Is  done  in  any  case,  there  could  be  no 
adjndlcation  of  the  respective  claims,  whatever 
may  have  been  the  condition  of  the  pleadings. 
Alttaouf^  therefore,  the  statement  In  tbe  peti- 
tion be  construed  to  tie  an  admission  by  Mary 
W.  A.  D.  Trail  tiiat  her  father,  Qeorge  1*. 
Trail,  was  entitled  to  a  life  estate  in  one-half  of 
the  land,  it  would  liave.  no  more  force  than  If 
it  had  been  made  out  of  court,  unless  acted  up- 
on by  the  court,  and  the  title  was  so  adjudged. 
The  court  ascertained  the  interests  of  the  par- 
ties as  follows:  "That  'Mary  W.  A,  D.  Trail 
Is  ^titled  to  one-half  ot  said  lauds,  subject  to 
tbe  life  Interest  therein  of  her  father,  George 
1m  Trail."  CMumlsaloners  were  appointed,  and 
tbey  were  ordered  to  "set  apart  to  said  Mary 
W.  A.  D.  Trail  tbe  equal  one-half  of  said  lands, 
without  mention  of  the  claim  of  her  father, 
and  to  the  other  parties  Interested  the  other 
half  of  said  lands,  to  be  held  by  them  accord- 
ing to  their  rights  as  herein  declared."  The 
report  of  the  commissioners  shows:  "We  allot 
and  set  off  to  Mary  W.  A.  D.  Trail,  subject  to 
the  life  Interest  therein  of  her  father,  George 
L.  Trail,  the  following."  The  land  in  contro- 
versy is  then  described.  The  report  was  ap- 
proved by  tbe  court,  "and  said  partition  and 
division  so  made  by  said  commlssloaers  was 
made  firm  and  effectual  forever.  It  is  evident 
that  the  adverse  Interests  of  plaintiff  and  de- 
fendant were  never  passed  upon  or  adjudicat- 
ed. While  tilie  right  of  defendant  to  a  life  es- 
tate seems  to  have  been  recognized  ttiroughout 
tbe  proceedings,  it  was  never  so  declared  by 
tbe  court,  but  the  title  was  adjudged  to  be  In 
plaintiff,  subject  to  the  life  Interest  therein  ot 
defendant.  The  interest  was  left  to  be  subse- 
quently determhied.  as  the  statute  provides 
may  be  done.  The  language  of  the  statute  is 
foDowed.  One-half  Is  set  off  to  plaintiff  "sub- 
ject' to  tiie  interests  of  defendant.  Rev.  St 
1889.  f  7148;  Lycan  v.  MlUer,  112  Mo.  648,  20 
S.  W.  86,  700.  The  parties  to  be  affected  are 
called  "tenants  in  common."  That  relation  did 
not  exist  between  plaintiff  and  defendant.  The 
court  was  aalced  to  set  off  one-half  to  plaintiff 
and  defendant,  "to  h<dd  according  to  their  re- 
spective interests."  The  object  was  not  to  ad- 
judicate their  Interests,  bnt  to  rdleve  the  other 
half  of  any  claim  defendant  might  make  there- 
to. The  court  found  plaintiff  to  be  entitled  to 
one-half,  subject  to  the  life  Interest  of  defend- 
ant therein,  but  ordered  the  commissioners  to 
set  off  that  half  to  plaintiff.  The  commtssloo- 
ers  did  set  off  one-half  to  plaintiff,  subject  to 
the  Intoest  of  def«idant,  and  their  action  was 
wrovfld*  and  as  a  final  and  CBownlac  Ofdsr 


**ttie  purtftion  rad  dhisloii**  was  made  firm 
and  effectual  ftwerer.  The  Judgment,  follov- 
taig  the  prayer.  Is  tar  partitkm  only.  No  Issus 
was  made,  no  trial  was  bad,  and  no  conf  essIoD 
was  acted  upon  by  tbe  court;  and  the  rights 
of  those  parties  were,  tha%fore,  not  adjudlca^ 
ed,  but  wen  left  for  future  determination. 
We  are  of  the  opinion  that  the  judgment  was 
not  a  bar  to  this  actloo. 

Reaching  this  conclusion,  It  Is  unnecessary 
to  dedde  whether  or  not,  if  an  Issue  had  been 
made,  the  court  would  have  had  Jurisdiction. ' 
In  the  partition  [woceedlng,  to  determine  the 
rights  of  those  parties  as  between  themselves. 
See  Atkinson  v.  Brsdyi  U4  Ma  30%  21  &  W. 
480. 

8.  The  evidence  tended  to  prove  that  the 
several  defendants  h^  distinct  portions  of  the 
land  as  tenants  of  defendant  Trail.  The  de- 
fendants pleaded  separately  their  sole  pMses- 
slon  of  such  portions.  It  is  held  In  such  case 
that  "distinct  actions  ought  to  be  brought  to 
recover  distinct  and  separate  possessions,'* 
though  the  common  landlord  was  Joined  as  a' 
defendant  Sutton  v.  Caaseleggl.  77  Mo.  408. 
Plaintiff  would,  however,  have  the  right  to  dis- 
miss as  to  any  of  the  defendants  at  any  time 
before  the  cause  was  finally  submitted,  and 
proceed  against  the  others.  The  judgment  of 
the  court  was  on  tbe  other  questions  involved, 
and  the  Issue  of  separate  possessions  was  not 
submitted,  though  there  was  evidence  tending 
to  prove  a  common  possession  to  the  entire 
tract  PlahiUff  had  the  right  to  have  that 
question  tried,  and  the  court  erred  in  giving 
a  peremptory  instruction  to  find  for  defendants 
on  that  18SU&  The  Jodgment  Is  reversed,  and 
cause  remanded. 

■ 

BARGLAT,  0.  3^  and  GANTT,  SHBR- 
WOOD,BnRGBS8.ROBINSOK,and  BBAOB, 

JJ..  OCHMUr. 


SCUDDBB  et  aL  T.  AMBS. 

(Supreme  Court  <a  MisMori.    Dec.  23,  1807.) 

SuKViviNO  Parts  BR— Sbttlrub  NT— pRi  VATS  Ao- 
ooL'NTS  —  Partnership  Absbts  —  Ixtbrcst — Ao- 

COONTING — IXCMMB  TAXES— OoOD  WlLt — AVTOS- 
KBT'S  FlKS— AppBAI.  AltD  EkROR. 

1.  A  surviving  partner  Is  not  entitled  to  cred- 
it for  a  commiBBion  paid  to  an  agent  for  procn^ 
log  an  allowance  of  a  partnership  dlaim  against 
the  county,  in  the  coan^  coart,  when  such  claim 
bad  already  been  allowed,  and  there  waa  no  ev- 
idence that  tbe  agent  performed  any  servloe 
other  than  to  receive  the  money  and  pay  It  over 
to  tbe  estate. 

2.  Where  an  account  due  a  partnership  estate 
Is  kept  open  by  tbe  aarviving  partner  in  his  In- 
dividual capacity,  and  farther  advances  made 
thereon,  In  the  alwence  of  any  special  arrange- 
ment as  to  the  paynent  ot  these  subsequent  ad" 
vancea,  any  tarn  reallaed  from  the  account  must 
be  first  applied  to  tbe  portion  of  It  doe  the  es- 
tate. 

S.  Two  tffothers  were  partners,  and  kept  ev- 
erything in  common.  Hat  one  drew  from  tbe 
firm  for  his  private  expense  more  than  tbe  oth- 
er made  no  difference  in  the  adJostniMt,  each  pri- 
vate accoant  bsiug  cbuged  to  *^szpBnse"  at  tb» 
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^oA  mt  tlw  Tear,  and  wttled  ia  tint  Toy.  Edi 
that,  OD  the  deatb  of  one,  the  ottier  coiUd  not 
draw  from  the  firm  assets  a  sum  necessary  to 
malce  tbe  amotuit  drawn  bj  him  equal  to  that 
-drawn  by  Us  brother. 

4.  A  BarriTing  partner  neglected  to  inventory 
'the  assets  of  a  certain  branch  of  the  business, 
and  beep  a  separate  account  of  them  after  his 
jMirtner's  death,  but  conducted  die  businew  as 
before.  No  lou  to  estate  or  benefit  to  the  sur- 
viving partner  accrued  by  reason  of  this  nei^ectt 
And  It  arocared  that  an  amonnt  equalinc  tbree- 
flfths  of  the  aasets  were  paid  out  to  discharge 
tlien  existing  liabiilties  of  tbe  basineas,  and  it 
did  not  appear  that  such  partner  realised  any 
interest  on  such  assets.  Bdd,  tliat  he  is  not 
-chargeable  wiA  Interevt  thereon  from  the  date  of 
hia  partner's  deaUi  to  the  date  whoi  tiie  ac- 
-eonnt  «-as  settled. 

5.  Neither  a  surviving  partner  nor  his  admin- 
istratrix  is  chai^able  with  the  dnty  of  ac- 
■cottnttng  in  the  state  courts  for  partnership  as- 
set* which  ore  outside  tbe  state  tintU  such  time 
as  the  proceeds  thereof  actually  come  into  their 
bands,  withia  the  state. 

e.  An  allowanc;  of  expenses  and  attorney's 
fees  to  an  administratrix,  by  the  referee  aoA 
the  lower  court,  before  whom  the  expenses  were 
incurred  and  the  serTices  rendered,  will  not  be 
■disturbed  where  there  is  no  shovdng  of  imfatr* 
mess  in  tlie  allowance. 

7.  Exceptions  to  an  allowance  made  in  ac- 
cordance with  a  ruling  of  the  court  on  a  former 
appeal  of  the  case  must  be  held  to  hare  been  ad- 
Jadicated  by  the  former  decision  where  no  new 
evidence  la  Introduced  on  the  nbject. 

8.  A  surviving  partner  is  not  chargeable  to 
the  partnership  estate  for  the  good  wul  of  tbe 
partnership  business  ivhen  part  of  tbp  testimony 
was  llint  such  good  will  was  worth  nothing,  and 
tiie  witnesses  who  considered  It  of  value  testi- 
fied that  it  would  not  lie  so  where  the  surviving 
iiartncr  coatimied  to  carry  on  tbe  business. 

9.  An  administratrix  of  a  partnership  estate, 
•who  in  good  faith  poya  fecial  tax  lulla  isaned 
.acalast  the  estate  under  an  (wdinance  which  was 
Afterwards  held  void,  is  not  cbarge.ible  with 
aucb  payments,  although  at  the  time  tiiey  were 
■node,  but  unknown  to  her,  a  demurrer  to  a  pe- 
tition in  another  case,  seeking  to  collect  such 
tax  from  another  estate,  haa  been  suataiued.  and 
was  pending  in  the  supreme  court  on  appeal. 

IQL  Ihe  allowance  of  a  payment,  by  a  aurvlTing 
partner  out  of  tbe  partnership  estate,  of  a  som 
in  compromise  of  a  eontmct  over  tit!e  to  land 

Sreviousiy  sold  uy  the  partnership,  will  not  be 
isturbecl,  on  the  pnrely  technical  ground  that 
it  should  bave  been  paid  out  of  the  separate  ea- 
tates  of  the  partners. 

11.  An  administratrix  of  a  surriving  partner  re- 
ceived a  sum  of  money,  resulting  from  an  old 
transaction  of  the  firm,  and  upon  tbe  represen- 
tation of  the  person  who  had  conducted  the 
toinsaction,  and  who  bad  long  been  the  trus- 
ted ngent  of  the  partners,  she,  after  a  careful 
investigatioD.  allowed  him  a  portion  as  bis  share. 
UHtl,  that  she  is  not  cbargentile  with  the  amount 
so  allowed,  it  appearing  from  the  teatimony  of 
the  ngeot  that  there  had  been  an  agreement  with 
the  partners  that  he  was  to  receive  such  portion. 

12.  A  survlTin*  partner  is  not  chargeable  for  his 
failure  to  farther  prosecute,  at  a  considerable 
expenoe,  a  partnerstiip  claim  which  bis  attorney 
advised  him  there  was  little  or  no  cbonce  of  win- 
olnf!.  although  otiiers  afterwards  realized  from 
a  further  prosecution  of  the  claim,  onl^nown  to 
bim. 

13.  A  sarriving  partner  is  not  chargeable  for 
faia  failure  to  further  prosecute  in  behalf  of  tbe 
«itate  a  salt  involving  a  claim  to  property,  after 
it  has  been  decided  against  tbe  eatate  m  the 
Cnited  States  supreme  court,  although  others 
-faaviug  a  different  claim  to  tlie  same  property 
afterwards  successfully  prosecuted  it. 

14.  Attorney's  fees  paU  b^  an  admlDiatratrix 
t  a  anrriTUg  partner,  in  UtigatiM  groiilDg  ont 


of  her  ^orts  to  nmke  a  settlement  of  tite  part- 
nership estate  to  which  there  are  complicated 
and  conflicting  rights,  are  pn^ily  diarged  to 
the  eatate. 
Sherwood,  J.,  diaaenting. 

Ia  banc.  Appeal  from  St.  LooIb  drcnit 
court;  D.  D.  Fisher,  Judge. 

Lucy  v.  Semple  Ames,  administratrix  of 
tbe  eatate  of  Edgar  Ames,  filed  In  tbe  pro- 
bate court  au  amended  final  settlement  of 
tbe  accounts  of  the  partnership  estate  of 
Henry  Ames  &  Co.  From  a  judgment  of  the 
circuit  f»>urt  atUrming  a  Judgment  of  tbe 
probate  court  settling  this  report,  John  A. 
and  William  H.  gcudder,  executors  of  the 
will  of  Henry  Ames,  appealed.  It  was  re- 
1  erserl  and  remanded,  and  referred  to  a  ref- 
eree, from  whose  report  exceptions  were 
taken,  and  tbe  case  retried  in  the  circuit 
court  From  a  final  order  therein,  both  par- 
ties appeaL  Bemanded. 

Boyle  &  Adams  and  Geo.  W.  Lnbke,  for 
plaintiffs.  Jas.  O.  Broadhead,  Douglas  & 
Scadder,  and  Campbell  &  Byan,  for  de- 
fendant 

BRACE,  J.  On  tbe  14th  day  of  August. 
186Q,  Henry  Ames  died,  leaving  a  will  by 
which  his  )>rother,  Edgar  Ames,  was  made 
executor,  and.  In  the  event  of  his  death, 
John  A.  and  William  H.  Scudder  were  to 
become  ^ecutcvs  the^eo^  For  many  years 
prior  thereto  the  brothers,  Henry  and  Edgar 
Ames,  as  equal  jwrtners,  had  been  engaged 
In  the  pork-packing  and  commission  busi- 
ness In  the  city  of  St.  Louis.  The  profits  of 
their  business  were  not  divided,  but  invest- 
ed in  real  estate,  stocks,  bonds,  and  ventures 
of  vartons  klnd^  all  going  into  tlw  partner- 
ship account  Among  these  venture*  was 
that  of  buying  cotton  within  tbe  Confederate 
lines  during  the  latter  part  of  the  Civil  War. 
In  which  tbey  employed  J.  J.  Garrard,  Ulles 
Sells,  and  Alpbeus  I^ewls,  who  were  sent 
South  to  mako  purcliasea  of  <»tton  for  them, 
under  an  arrangement  whereby  Ames  &  Co. 
wm  to  furnish  all  the  money  reqoired,  to 
sustain  all  loase^  and  be  endOed  to  one  bslf 
of  the  pmflta,  and  the  OQxet  parties  were  to 
reodve  the  other  half  of  the  profits  for  their 
services.  This  business  was  carried  on  In 
Mississippi,  Tennessee,  and  Louisiana,  and 
tlie  account  thereof  k^t  on  the  books  of 
Ames  &  Co.,  in  St  Lonis,  in  the  name  of 
Garrard.  Sfdls  &  Co.  At  the  close  of  the 
war,  in  eonnoctlon  wlQi  this  oottoa-bqylng 
business,  they  opened  a  store  at  Vicksbnrg, 
Miss.,  wblch  was  conducted  by  wo  of  th^ 
d^ks,  named  Satterlee.  This  business  was 
carried  on  first  in  the  name  of  Oeo^  A 
Satterlee  &  Co..  and  aftonvards  In  the  name 
of  J.  J.  Garrard  &  Co.,  and  wtUi  each  con- 
cern an  account  was  seittrately  kept  <m  the 
books  of  Ames  &  Ca  When  Henry  Ames 
died  the  account  of  Garrard.  Sells  A  Ca 
stood,  vgwk  OB  the  books  of  tin  «hncern. 
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showing,  apparentij,  a  large  Indebtedneu 
from  that  concern  to  Henry  Ames  A  Co^ 
but  representing  In  fact  their  own  tramac- 
tions  In  that  firm  name,  and  showing  an  Im* 
mease  loss.  The  account  of  George  A.  Sat- 
terlee  &  Co.  had  been  transferred  to  the  ac- 
connt  of  J.  J.  Garrard  &  Co.,  which  also 
stood  open  An  the  books,  and  was  then  the 
only  actlre  account  representing  actual  as- 
sets In  these  Southern  ventures.  After  the 
death  of  his  brother,  Edgar  Ames  conducted 
the  business  as  before  in  the  firm  name  on 
his  acconnt  On  the  4tb  of  September,  1866, 
he  qualified  as  executor  of  Henry  Ames,  and 
on  the  8l8t  of  October,  1866,  being  the  last 
day  of  the  usual  fiscal  year  of  the  partner- 
ship concern,  he  balanced  the  partnership 
books,  made  an  inventory  of  the  partnership 
assets  on  band  on  the  1st  of  November,  1866, 
and  filed  the  same  in  the  probate  court  on 
the  7tb  of  November,  1866.  On  this  Inven- 
tory the  balances  shown  by  the  books  to  be 
due  from  Garrard,  Bells  &  Oo.  and  from  J. 
J.  Oarrard  &  Co.  appeared  as  part  of  the  as- 
cets  of  the  partnership  in  bis  hands  on  the 
1st  of  November,  1866;  but  no  account  was 
taken  of  the  real  assets  of  the  partnership 
In  tbe  Soutb.  which  the  account  of  J.  J. 
Garrard  &  Co.  represented.  Tbe  amount  of 
these  accounts,  thus  Inventoried,  was  as  fol- 
lows: Garrard,  Sells  &  Co.,  ^73,819.51;  J. 
J.  Oarmrd  &  Co.,  ¥16,980.58.  Bdgar  Ames, 
as  surviving  partner,  continued  In  the  ad- 
ministration of  the  partnership  estate  from 
the  Ist  of  Xovember,  1866,  until  the  9th  of 
December,  1867,  when  he  died.  Intestate, 
without  having  made  any  settlement  as 
such  surviving  partner,  with  the  partnership 
estate.  On  tbe  18th  of  December,  1867,  let- 
ters of  administration  on  tbe  estate  of  Edgar 
Ames  were  granted  to  bla  widow,  Lucy  V.  S. 
Ames,  who  gave  bond  and  also  took  charge 
of  the  assets  of  Henry  Ames  &  Co.  for  final 
administration;  and  she  continued  in  the  ad- 
ministration thereof,  making  annual  settle- 
ments, until  June  30,  1870,  when  she  pre- 
sented to  the  probate  court  her  accounts  for 
final  settlement,  when,  for  the  first  time,  tbe 
actual  assets  of  the  Southern  venture,  as 
shown  by  what  Is  known  In  tbe  case  as  the 
"Webb  Exhibits,"  filed  therewith,  were 
brought  Into  the  account  Among  these  as- 
sets w^  uncollected  accounts  doe  Satterlee 
&  Co.  and  J,  J.  Garrard  &  Co.,  amounting  to 
f6O,306.30.  Hiese,  with  tbe  other  uncol- 
lected accounts  of  the  estate,  were  after- 
wards, on  the  29th  of  August,  1869,  sold  at 
public  sale,  In  pursuance  of  an  order  of  the 
probate  court  and  the  administratrix  be- 
came the  purchaser  thereof  for  the  estate  of 
her  husband.  On  the  filing  of  her  report  of 
tbia  sale,  John  A.  and  William  H.  Bcudder, 
as  executors  of  the  Individual  estate' of  Hen- 
ry Ames,  filed  exceptions  to  so  much  there- 
of as  related  to  the  sale  of  these  Southern 
nncollected  accounts.  The  exceptions  were 
sustained,  and,  as  to  these  accounts,  the  sale 
was  set  aside;  Prom  this  order  of  the  pro- 


bate court  the  administratrix  appealed  t»- 
tbe  circuit  court;  and  thence  to  tbe  so* 
preme  court,  where  the  decision  of  the  pro- 
bate court  was  affirmed  at  the  March  term, 
1873,  thereof.  62  Mo.  290.  Afterwards,  on- 
the  17th  of  AprU,  1874,  the  administratrix 
filed  an  amended  final  settlement  in  which' 
the  Southern  assets,  as  shown  by  the  "Webb- 
exhibits,"  were  omitted,  showing  a  balance 
In  her  favor  of  $53,666.18.  To  this  settle- 
ment exceptions  were  filed  by  the  execatora- 
of  Henry  Ames,  and  from  the  Judgment  of 
the  probate  court  thereon  an  appeal  was 
taken  to  the  circuit  court  and  thence  to  the 
supreme  court,  where,  at  the  April  term, 
1884,  of  said  court,  the  Judgment  of  the  cir- 
cuit court  was  reversed,  and  the  cause  re- 
manded to  the  circuit  court  for  new  trial, 
without  direction.  89  Mo.  496,  14  S.  W.  B2&> 
Whereupon,  it  was  sent  to  a  referee,  O.  SL 
Hayden,  Esq.,  upon  exceptions  to  whose  re- 
port the  case  was  retried  in  the  circuit  courtr^ 
and  the  final  account  between  the  adminis- 
tratrix and  the  psrtnerBbtp  estate  stated, 
showing  a  balance  due  said  estate  of  $59.- 
971. 7G.  From  the  final  order  and  Judgment  - 
thereon,  entered  on  the  8d  of  Augost,  1893;. 
both  parties  appeal. 

1.  The  matters  complained  of  In  this  set- 
tlement on  behalf  of  the  administratrix  are- 
the  following:  "First  That  the  court  char- 
ged the  administratrix  with  $39,508.22  on  ac^ 
count  of  'Southern  assets  as  shown  per- 
Webb  exhibits,*  and  with  other  amounts  on 
account  of  collections  on  said  assets  made- 
slnce  tbe  date  of  said  exhibits,  and  refused 
to  allow  as  a  credit  or  reduction  from  these- 
amounts  tbe  sum  of  $39,523.61  which  the 
evidence  cleariy  disclosed  Edgar  Ames,  prior- 
to  his  death,  had  fqlly  accounted  for  and 
paid  to  the  partnership  estate  on  account  of 
these  'Southern  assets.*  Second.  That  the- 
administratrix  Is  charged  with  $833.88  oD' 
account  of  tbe  'Dennis  Fitzpatrlck  matter*  hi 
excess  of  the  amount  she  should  be  chai^ed^ 
on  that  account  Third.  That  the  adminis- 
tratrix Is  charged  with  $1,321.38  on  account 
of  collections  from  F.  R,  Turley  In  excess  of 
the  amount  she  should  be  charged  on  that 
account.  Fourth.  That  the  administratrix 
Is  charged  with  certain  sums  to  which  the- 
partnership  estate  is  not  entitled,  to  -wit: 
$e,074.41  on  account  of  'Bomey  indebted- 
ness'; $1,100  on  account  of  Indebtedness  of 
O.  W.  Nlchol  &  Co.;  and  $74.51  on  ac- 
count of  Indebtedness  of  J.  &  G.  0.  Porter.. 
Fifth.  That  the  administratrix  Is  charged, 
contrary  to  law  and  the  evidence,  with  the- 
sum  of  $10,147.73,  and  with  Interest  thereon, 
amounting  to  $16,296.16,  for  'amount  with- 
drawn on  October  31,  1866,  from  partnership 
estate  funds  by  Edgar  Ames  to  equalize  bi» 
account  with  that  of  Henry  Ames.'  Sixth. 
That  tbe  administratrix  Is  charged,  contrary 
to  law  and  the  evidence,  with  the  sum  of 
$12,508.48  as  Interest  from  August  14.  1866v 
to  June  30,  1870,  on  $53,761.37,  being  tbe- 
total  amount  of  cash  and  nwrchandise 
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VIckBbnrg  on  lold  14th  day  of  Angiut,  1868. 
JSeveuth.  Tbat  the  admlnlBtratrlz  ii  chaired, 
■contrary  to  law  and  the  eridence.  with  sums 
paid  by  her  for  and  on  accoont  of  'United 
States  Income  tax,'  nid  snma  being  ^422.20 
and  $1,190:50.  Eighth.  That  the  coort  n- 
fuBed,  contrary  to  law  and  the  eridence,  to 
allow  the  administratrix  credit  for  $4,487.10 
for  expenses  Incurred  by  her  In  tiie  seToral 
hearings  of  this  canse  before  the  rofwee  un- 
der the  two  orders  of  reference  made  herein 
by  said  court  Ninth.  That  the  court  re- 
fused, contrary  to  law  and  the  cTidence,  to 
allow  the  administratrix  credit  for  the  sum 
of  93,062.95,  being  5  per  cent  commission 
on  the  sum  of  $61,669  credited  to  her  as  com- 
missions; the  court  holding  that  the  admin* 
Istratrix  was  not  entitled  to  commission  an. 
commissions,  whereas,  under  the  law,  com* 
misMons  are  allowed  on  the  total  amount  of 
the  personal  estate,  without  reference  to  the 
puiDoses  for  which  It  Is  distributed." 

(1)  As  the  statement  of  tlw  account  by  the 
circuit  court  based  upon  the  balance  of 
$58,666.18  Shown  to  be  due  the  administra- 
trix by  her  final  settlement  of  March,  1874. 
In  order  to  determine  the  merit  of  the  first 
c(»nplalnt  it  will  be  necessary  to  ascertain 
to  what  extent  the  **Southem  assets"  en- 
tered into  that  balance.  In  the  first  annual 
setUement  of  the  administratrix,  filed  Bfarch 
20;  1860,  in  vhlch  a  balance  due  the  partner- 
ship estate  of  $973,139.04,  Is  shown,  she 
charges  herself  with  open  accounts,  as  per 
Inventory,  In  the  sum  of  $099,110.«),  In- 
cluded in  this  amount  Is  the  Sonthem  ac- 
count, aforesaid,  of  Garrard.  Sdls  tt  Oa, 
amounting  to  the  sum  of  $C73319Jtl.  The 
balance  from  this  settlement  was  carried 
forward  and  charged  to  her  in  her  second 
annual  settlemmt,  filed  Aprfi  1,  1870,  by 
which  a  balance  due  the  estate  of  $008.718JI7 
Is  shown.  In  this  settlement  the  Sonthem 
accounts  do  not  figure.  This  balance  was 
carried  forward  and  charged  to  her  in  her 
aforesaid  final  settlemmt  of  June  SO,  1870. 
In  this  settlement  she  took  credit  for  $573,- 
819.61,  the  amount  <a  the  Southern  account 
of  Garrard,  Sells  ft  Co.,  chained  to  her  as 
aforesaid,  and  chai^^  herself  with  assets  of 
George  A.  Satterlee  &  Co.,  $69,843.36.  and  of 
J.  J.  Oarrard  ft  Co.,  $38,680.16,  making  a  to- 
tal of  $98,438.61,  which  snm  purported  to 
be  the  real  asseto  represented  by  these  ac- 
counts on  the  15tb  of  August,  1866,  as 
shown  by  the  Webb  exhibits,  of  which 
amount  the  snm  of  $69,365.38  consisted  of 
unctdlected  accounts,  which  were  sold  as 
aforesaid,  leaving  an  actual  cash  balance  of 
$29,068.12  charged  against  her  on  account 
thereof.  After  the  case  arising  on  the  ap- 
peal from  this  settlement  was  remanded  (52 
yio.  290),  the  administratrix  filed  her  amend- 
ed settlement  of  April  17,  1874,  now  undw 
consideration.  In  which.  Ignoring  this  last 
settlement,  she  charges  herself  with  the  bal- 
ance of  $908.71&87,  due  on  her  second  an- 
nuel settlement,  tekes  credit  for  $673,819.61, 


the  amount  of  the  Sontihem  account  of  Osr- 
rard.  Sells  ft  Co.,  bat  took  no  account  what- 
erer  of  the  real  asseto  which  the  Sontbem  ac- 
count of  J,  J.  Oarrard  ft  Oo.  represented,  ts 
which  course  she  seems  to  have  been  in- 
duced by  the  conclusion  (drawn  from  tbe 
opinion  on  that  qipeal)  that  the  probate 
court  had  no  Jurisdiction  ovef  those  assets 
or  to  settle  her  account  therefor.  Thus  it 
becomes  apparmt  tbat,  while  tbe  account  of 
Oarrard,  Sells  ft  Co.,  first  aforesaid,  was  ac- 
counted for,  the  administratrix  failed  to  ac- 
count for  tiie  account  of  J.  J.  Oarrard-ft  Col, 
or  any  of  the  assets  represented  by  that  ac- 
count, eo  nomine.  In  any  of  her  settlCTients, 
by  which  the  b^anee  In  her  favor  of  $58,- 
666.18  was  ^oduced  In  the  settlement  of 
April  17, 1874.  now  m  queetira.  m  this  stste 
of  the  case  the  circuit  court.  In  revising  her 
settlement  and  stating  the  account  anew,  ss 
afwesald.  <diarged  her  with  the  said  sum  of 
$80,608.%  the  first  diarte  comi^alned  of, 
being  the  amount  found  to  have  been  actosl- 
ly  realised  from  those  assets,  as  shown  by 
the  Webb  exhlblta.  It  ta  not  contended  that 
the  estate  of  Edgar  Ames  did  not  realise  that 
amount  from  thoee  assets;  but,  the  dedslon 
that  the  administratrix  is  accountable  for 
the  same  having  been  sustained  by  the  su- 
preme court  (80  Mo.  51S;  613,  14  a  W.  526). 
she  asks  that,  this  amount  having  bent  de- 
termined, she  be  requfared  to  pay  only  so 
much  of  It  as  the  partnership  estate  has  not 
already  received  from  Edgar  Ames  on  ac- 
count of  those  assets.  The  net  amount  re- 
alised from  the  Southern  assets,  as  found 
by  tbe  court,  oonalste  of  the  following  Items, 
to  wit: 

A*  shown  by  the  Webb  exhibits  |89,sne  SS 

Sabseqaently  realised  from  Turley  claim  S,S37  61 
SubBequently  realized  from  Bufdot  cl^m  8,074  41 
Subsequenlly  realised  from  I7Icnols  ft 

Co.   1,100  00 

Subdeqtientiy  resUsed  from  Brterly  ^m  8,419  6S 
Subsequent^  zesUsed  from  Aodersoo 

claim   li,7Si  4S 

BnbseaueDtly  reslitad  from  Porter  eUlm      74  81 

Ttotal  160,700  H 

—And  the  amount  claimed  to  have  been  re- 
ceived by  the  partnership  estate  ftom  Edgar 
Ames,  on  account  thereof,  being  the  said 
sum  of  $39,628.61,  which  amount,  counsel 
for  the  administratrix  contend,  waa  in  fact 
received  by  that  estate  in  tbe  f  oltowU^  man- 
ner: The  account  of  J.  J.  Oarrard  ft  Co.. 
which  was  balanced  on  the  Slst  of  October, 
1866,  showed  a  balance  due  from  that  con- 
cern of  $16k980JI8.  This  balance  was  tu- 
ried  into  the  inventory  of  Edgar  Ames.  The 
debit  Bide  of  that  account,  contisting  of  cash 
and  merchandise  advanced,  amounted  to 
the  snm  of  $Ul,840Jt&,  which  was  reduced 
to  tbe  amount  of  the  balance  by  credits.  Oc- 
tober 81, 1866,  of  bins  recti vable  amounting 
to  the  snm  of  $94368.07.  Induded  in  tbe 
debit  snm  were  advances  made  to  ssid  coactsn 
prior  to  August  14,  1866,  amounting  to  said 
sum  of  90,528.61.  The  Mils  receivable,  whicli 
constituted  the  credit  aide  of  the  account 
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consisted  simply  of  drafts  and  acceptances 
of  J.  J.  Garrard  &  Co.,  drawn  hj  Edgar 
Ames,  a  part  of  which  be  had  dlsconnted, 
and  the  proceeds  thereof,  to  the  amonnt  of 
^59,eS0.58,  carried  into  the  cash  acconnt  of 
the  concern  on  the  3lBt  of  October,  1869, 
-vrhlch  went  Into  the  cash  balance  of  f  27»- 
7<M.05,  of  that  day,  which  balance  was  car- 
ried Into  the  inTentoiy,  as  was  also  the  re- 
maining bills  receivable,  amounting  to  the 
sum  of  ¥34,7Q9.3».  Thus  It  will  be  seen  that 
on  the  books  of  Ames  A  Co.,  and  on  the  In- 
ventory of  Edgar  S.  Ames,  the  whole  of  the 
account  of  J.  J,  Garrard  &  Co.,  as  it  appear- 
ed Dpon  the  books  of  Ames  6t  Co.  before  It 
was  balanced,  amounting  to  the  sum  of 
$1'11,^.55,  was  accounted  for  as  follows: 

By  cash  from  discount  of  bills  re- 
ceivable (inventoried  hi  cash  bal- 
ance of  927.704X6)  $  69.600  S8 

Remainder  of  bUls  recelvaUe  (in-  _^ 

ventoried)    84,709  39 

J.  J.  Garrard  &  Co.  accormt,  bal- 
ance (Inventoried)    16^980  58 

Total   $111340  66 

Having  thus  been  accounted  for  In  the  In- 
ventory, was  that  amount  accounted  for, 
in  fact,  to  the  eatate?  This  la  the  important 
tiuestion,  which  can  be  determined  only  by 
the  settlements  thereafter  made.  After  the 
death  of  Edgar  Ames  and  on  the  23d  of 
March,  1868,  the  administratrix  filed  a  set- 
tlement of  Edgar  Ames'  account  to  the  date 
of  bis  death.  In  which  settlement  she  Is  chai^ 
ged  with  the  inventory,  and,  consequently, 
with  the  foregohig  items,  and  thus  account- 
ed for  them  In  that  settlement.  In  which  a 
balance  due  the  partnership  estate  of  f 1.760,- 
638.96  was  shown.  If  that  balance  had  been 
carried  Into  the  first  annual  settlement  of 
the  administratrix  of  March  '20.  1869,  and 
had  been  accounted  for  by  the  disbursements 
of  that  and  the  eubsequent  settlements, 
which  produced  the  balance  In  her  favor  of 
953,686.18  on  her  final  settlement  of  the 
17tb  of  April,  1874,  It  would  be  apparent  on 
the  face  of  the  settlements  that  the  whole  of 
the  debit  side  of  the  account  of  J.  J.  Gar- 
rard &  Co.,  including  the  charges  aa  well  be- 
fore as  after  the  16th  of  August,  1866, 
amounting  to  the  sum  of  9111.340.56,  had 
been  accounted  for;  but  this  was  not  done. 
Instead,  she  in  that  settlement  cbai^^  her- 
self only  with  the  assets  that  actually  came 
into  her  hands  as  administnftrlx  de  bonis 
non;  and,  unless  the  items  representing  that 
sum  can  be  discovered  among  the  assets  thus 
charged,  the  same  havo  not  been  accounted 
for.  Now,  while  the  cash  and  bills  receiva- 
ble thus  charged  do  not  appear  eo  nomine  In 
the  BfisetB  with  which  she  charged  herself 
In  her  first  settlement.  It  does  appear  that  In 
the  item  of  "open  accounts"  with  which 
she  did  charge  herself  in  that  settlement, 
amounting  to  the  sum  of  9999,110.49,  was 
included  the  account  of  Edgar  Ames, 
amounting  to  the  aam  of  9366398.80,  into 
whicbt  b/  that  tlma^  the  email  and  bUls  re- 


ceivable must  necessarily  have  passed.  8o 
that,  if  the  books  were  correctly  kept,  and 
that  account  was  correctly  stated,  there  can 
be  no  question  that  therein  the  sum  of  994,- 
860.97,  the  amount  of  the  biUs  receivable 
with  which  the  acconnt  of  J.  J.  Garrard  & 
Co.  waa  credited  oa  the  3lBt  of  October, 
1866,  was  accounted  for.  After  the  most 
searching  scrutiny  to  which  these  books  and 
this  account  have  been  subjected,  continu- 
ing for  a  period  of  a  quarter  of  a  century, 
no  error  affecting  thla  matter  has  been  found 
or  pointed  out;  and  it  is  perfectly  safe  to 
assume  that  the  amount  aforesaid  had  been 
paid  by  Edgar  Ames,  and  accounted  for  to 
the  partnership  estate,  In  the  account  afore- 
said, on  account  of  the  assets  represented  by 
the  Garrard  account,  at  the  time  the  admin- 
istratrix came  to  tuake  her  flnt  settlement 
But  there  Is  no  ground  for  assuming  that 
the  balance  due  on  that  account,  amounting 
to  the  sum  of  916,980.68,  was  accounted  for 
in  the  account  There  is  no  reason  why  It 
should  have  gone  Into  It,  and  no  evidence 
tending  to  prove  that  It  did;  and,  aa  the  ad- 
ministratrix failed  to  charge  herself  with 
that  balance  In  that  or  any  of  her  subse- 
quent settlements,  when  she  was  called  on 
to  account  for  the  actual  assets  which  that 
acconnt  represented  at  the  death  of  Henry 
Ames,  she  would  not  be  entitled  to  a  credit 
for  the  amount  of  that  balance,  having  ob- 
tained credit  therefor  already  by  (miitting  to 
charge  herself  with  that  balance.  So  that 
what  we  have  to  do  with  now  are  the  debits 
and  credits  of  that  account  only.  It  ap- 
pears by  the  debit  side  of  that  account, 
amoimting  to  the  sum  of  9111,340.65,  show- 
ing the  amount  of  goods  and  cash  sent  to 
Vicksburg  by  the  partnership  concern,  and 
charged  to  J.  J.  Garrard  &  Ga,  from  the 
beginning  to  the  3l8t  of  October.  1866,  that 
on  and  before  the  14th  of  August,  1866,  the 
date  to  which  the  inventory  of  the  Webb 
exhibits  was  made  up,  the  amount  sent  waa 
940,623.61,  toK  which  amount  the  administra- 
trix claimed  credit  before  the  referee,  and 
also  In  the  circuit  court;  but  It  further  ap- 
pearing that  the  last  of  the  items,  constitut- 
ing the  charges  aggregating  that  amount, 
was  910,000,  cash  charged  in  St  Louis  on  the 
14th  of  August  the  counsel  for  the  adminla- 
tratrlx,  conceding  that  that  item  could  not 
have  reached  Vicksburg  and  been  Included 
in  the  Webb  exhibits,  reduced  their  claim 
In  their  brief  In  this  court  to  the  sum  of 
939,623.61;  and,  their  attention  having  In 
the  course  of  the  oral  argument  been  called 
to  Qie  fact  that  tiie  next  preceding  item  was 
a  charge  on  the  11th  of  August,  1866,  "To 
merchandise,  93,782.13,"  and  that  It  appeared 
from  the  evidence  that  the  merchandise  was 
shipped  to  Vicksburg  by  steamboat,  they  at 
once  conceded  that  this  item  could  not  have 
reached  Its  destination  In  time  to  have  been 
included  In  the  Webb  exhibits,  and  that  the 
claim  should  be  reduced  by  that  amount; 
80  that,  the  credit  really  claimed  la  now 
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$86,741.48.  being  th«  omonnt  of  Items  char- 
ged Id  the  Garrard  account  which  actually 
went  into  the  Webb  «xblblt  Inventory  of  the 
14th  of  Angnst,  1866.  and  which  It  la  claimed 
were  accounted  for  to  the  partnership  estate 
In  the  settlement  of  that  account  by  Edgar 
Ames,  as  aforesaid.  Ihia  contention  would 
have  to  be  sustained  if  that  account  had  in 
fact  been  thus  settled  In  full;-  but,  as  we 
have  seen,  this  was  not  done.  It  was  0DI7 
accounted  for  partially;  that  Is  to  say,  to 
the  extent  of  the  bills  receivable  credited  on 
the  81st  of  October,  1866,  to  the  amount  of 
984,859.97.  Which  was  all  the  partnership 
estate  bad  received  for  Its  cash  and  mer- 
chandise sent  to  Vlcksbncg,  both  before  and 
after  the  14tfa  of  Augost,  1866,  up  to  the 
time  when  It  waa  proposed  to  charge  the 
administratrix  with  these  aaaets  in  tleu  of 
Uie  account.  In  order,  then,  to  ascertain 
hov  much  of  this  amount  should  be  credited 
against  the  charge  for  the  actual  assets  as 
found  by  the  court  to  have  been  on  band  on 
the  14th  of  August,  1866,  aa  per  the  Webb 
exhibits,  an  amount  mint  be  deducted  tiiere* 
from  sufficient  to  discharge  the  aggregate 
amount  of  ttx  Items  of  the  account  succeed- 
ing that  date,  representing  the  money  and 
merchandise  of  the  partnership  estate  which 
did  not  go  into  the  Webb  exhibits,  or  any 
other  Inventory  thereof,  and,  consequently, 
were  never  accounted  for  In  any  of  the  set- 
Oements.  The  aggr^ate  amount  of  those 
Items  is  $76^.07,  which,  beli^r  deducted 
from  said  sum  of  $94,369.07.  leaves  a  bal- 
ance of  $18.76a00,  with  which  amount  the 
admhilstratrix  should  have  been  credited 
against  the  charge  of  $89,508.22,  Instead  of 
with  the  amount  of  835,741.48.  aa  ckOmed  by 
counsel  for  the  administratrix,  leaving  as 
the  actual  amount  with  which  the  adminis- 
tratrix ought  to  have  been  charged  on  ac* 
count  of  assets  shown  by  the  Webb  exhlUts 
the  sum  of  $20,748.22:  Or,  to  state  the  mat- 
ter In  another  form,  the  administratrix  should 
have  been  charged  with  the  asseta  of  the 
partnership  on  bond  at  Vkdcsbnrg,  as  shown 
1^  ttu  Webb  exhibits,  on  the  14th  of  August, 
18G6,  in  the  sum  of  $39,508.22,  and  the  as- 
sets sent  to  VIcksburg  between  that  date 
and  tlie  81st  of  October,  1866,  not  InveiH 
toried.  In  the  sum  of  $75,599.07,  making  a 
total  of  $116,107.29,  from  which  amount 
should  have  been  deducted  the  sum  acconntr 
ed  for  by  Edgar  Ames,  In  bills  receivable  of 
the  latter  date.  In  the  sum  of  $94,369.07, 
leaving  a  balance  of  $20,748.22,  as  the  sum 
with  which  she  should  have  been  chai^red  on 
thte  account,  Instead  of  $89,508.22.  Conse- 
quently, she  Is  entitled  to  a  deduction  from 
that  charge  of  $16,700.  which  Is  allowed. 

(2)  The  court  In  Its  settlement  charged 
the  administratrix  with  $3,323.33.  being  the 
amount  collected  on  the  Dennis  Fltspatrlck 
matter,  leas  $10  paid  therefor  by  her  at 
the  sale  wMcb  was  aet  aside,  against  which 
amount  she  dalma  ahe  ought  to  have  been 
allowed  a  credit  of  $833.83,  the  amount  paid 


B.  A.  Watt  for  collecting  the  same.  Tbe 
facts  In  regard  to  this  matter  are  about  aa 
follows:  Dennis  Fitzpatrtck  had  a  contract 
with  the  St  Louis  county  court  to  build  an  I 
Insane  asylum.    Henry  Ames  A  Co.  and  tbe 
said  Watt  and  others  were  sureties  on  Us 
bond  for  the  performance  of  his  contract, 
and  on  account  thereof  Henry  Ames  &  Co. 
were  coQipelled  to  pay  the  sum  of  $6,009.13, 
the  account  of  which  waa  inventoried  by  Bd- 
gar  Ames  as  assets  of  the  ctmcem.  This 
building,  however,  seems  to  have  been  com- 
pleted by  the  auretlea  about  Hay  1, 1860.  and 
on  the  12th  of  Jnly,  1869.  a  peUtlon  In  behalf 
of  tbe  bondsmen,  signed  by  "Lucy  V.  8em- 
Ames,  Administratrix  of  Houy  Ames 
&  Co.,"  and  S.  Simmons,  was  iwesented,  ask-  1 
lug  for  relief  on  said  contract,  upon  consld-  ! 
eratlon  of  which,  the  court,  after  first  grant- 
ing the  prayer  of  tbe  petition,  and  ordering 
the  payment  of  the  sum  of  $18,622.14  to  the 
sureties,  afterwards,  on  the  22d  of  July,  18G8. 
reconsidered  the  matter,  and  referred  the 
same  to  the  coun^  auditor.    On  the  13th 
of  September,  1809,  tbe  auditor  filed  hfs  re- 
port and  the  same  was  continued  for  fnr- 
ther  consideration.  Afterwards,  on  tbe  2Gth 
of  October,  1869,  an  amended  petition,  sign- 
ed by  "S.  Slmmona,  for  mmself  and  Other 
Oo-Sureties,"  iras  presented  to  the  eoort.  the 
prayer  of  which  was  refused  on  the  2Stb  of 
the  same  month.   And  thus  the  matter  rest- 
ed until  August  9^  ISTVK  whut  tbe  coonty 
court  made  the  following  order:    "In  the 
Matter  of  Petition  of  Securities  of  D.  Plta- 
patrlck.    Tbe  court  this  day  reconsiders  Its 
action  had  herein  on  yesterday  In  disallow- 
ing the  dalm  of  Samuel  Slmmona  and  oth- 
ers, securities  for  Dennis  Fltq^trlck,  cou- 
troetor  for  the  brtek  work  of  the  county  In- 
sane asylum,       the  t<dlowlng  vote:  Jus- 
tices Allen,  Long,  Brannan,  and  Conrades 
voting  yea,  and  Justlcea  Farrar,  Daily,  and 
Cronenbold  voting  nay.   And  thereupon,  up- 
on motion  of  Justice  Conrades,  the  court  or- 
der that  the  sum  of  ten  thousand  dollars  be, 
and  the  same  Is  hereby,  allowed  said  se- 
eurtties  In  full  for  their  claim  ai^lnat  the 
county  on  account  of  loss  sustained  by  them 
in  comirietlng  the  trork  contracted  (or  by 
said  Dennis  Fltapatrlck;   Juatieea  Allen, 
Long.  Brannan,  and  Conrades  voting  yea. 
and  Justices  Farrar.  Dailey,  and  Cronenbold 
voting  nay  on  said  allowance."  In  the  mem- 
ttme  this  elaSm  had  been  retained  by  the 
administratrix  with  ber  settlement  of  June 
80^  1870,  as  an  nnctdlected  open  account, 
credited  as  such,  ordered  to  be  sold  fay  tb« 
probate  court,  and  purtiuued  at  the  sair 
for  the  sum  of  $10  1^  the  administratrix, 
which  sale  was  afterwards  set  aside.  -Sov» 
time  after  the  sale  was  made,  Watt  came  to 
Mr.  Crosby,  the  agent  of  tbe  admlnlatiatrlx. 
and  said  that  he  was  hoping  to  get  a  claln 
through  the  county  court  In  thm  Dennis  Flts- 
patrlck matter,  and  wanted  to  know  If  ^ 
should  go  on  and  collect  It;  that  he  would  ex- 
pect 25  per  cent  of  whatever  amount  vai 
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collected  as  compauntion  tor  bla  services; 
whicb  UDonnt  waa  agreed  to  be  paid  him, 
and   some  time  afterwards  there  was  $3,- 
333.83  collected  and  paid  by  Watt  to  Mrs. 
Ames.   Whereupon  Crosby  paid  blm  25  per 
cent,  of  that  amount  for  bis  services,  which 
is  tbe  amount  of  the  credit  now  claimed. 
This  is  the  substance  of  the  account  which 
Crosby  gave  of  the  transaction,  on  whose 
eTldence  reliance  Is  placed  for  the  credit. 
We  find  nothing  In  It  to  warrant  tbe  court 
In  making  the  allowance.    It  Is  not  disput- 
ed tJhat  this  payment  to  Watt  was  made 
la  pursuance  of  tbe  order  of  tbe  county 
court  of  August  0, 18T0,  entered  20  days  be- 
fore the  sale  of  tbe  assets  by  tbe  administratrix, 
on  August  27, 1870.   Bo  that,  as  far  as  the  erl- 
dence  shows,  when  tbe  agreemHit  between 
Crosby  and  Watt  was  made,  the  amount  which 
Watt  collected  was  already  ordered  to  be  paid, 
and  all  tbe  admiiUstratrlz  had  to  do  was  to 
draw  It.    There  was  no  necessity  for  get- 
ting a  claim  for  It  through  the  coun^  court 
It  was  already  through,  and  there  is  no  evi- 
dence that  Watt  performed  any  service 
whatever  In  getting  tbe  claim  allowed,  al- 
though, as  one  of  the  sureties,  he  was,  of 
course,  Interested  in  that  accompllahment. 
All  the  service  he  did  or  could  have  done 
under  tbe  agreement  was  to  receive  tbe 
money  and  pay  it  over  to  tbe  administratrix. 
To  collect  It  was  the  duty  of  tbe  administra- 
trix, compensation  for  which  Is  fixed  by  law, 
and  for  which  she  can  claim  no  credit  be- 
yond such  compensatloo. 

(3)  Tbe  court,  in  its  settlement,  charged 
the  administratrix  with  the  following 
amounts  on  account  of  tbe  Southern  assets: 
To  amount  collected  from  F.  R.  Turley,  $3.- 
837.51;  to  amount  collected  on  Bumey  In- 
debtedoesa,  $2,074.41;  to  smcHmt  collected 
OD  Indebtedness  of  Q.  W.  Nlchol  &  Co.,  $1,- 
100;  to  amount  collected  on  Indebtedness  of 
J.  &  O.  C.  Porter,  $74.31,— which  are  tbe 
charges  objected  to  In  tbe  third  and  fourth 
Items  of  the  administratrix's  complaint 
These  charges,  made  by  the  referee  and  ap- 
proved by  the  circuit  court,  arose  upon  ex- 
ceptions of  the  executors  charging  the  ap- 
propriation by  tbe  administratrix,  through 
the  Webb  exhibits,  of  amounts  collected 
from  the  Southern  debtors  of  Satterlee  & 
Co.  and  Garrard  &  Co.  to  tbe  estate  of  Eld- 
gar  Ames,  that  should  have  been  applied  to 
the  partnership  estate,  and  can  be  best  con- 
sidered and  ruled  upon  In  connection  with 
those  exceptions.  The  material  facts  bear- 
ing upon  those  exceptions  are  fairly  stated 
in  tbe  report  of  tbe  referee,  and  are  made 
sufficiently  apparent  by  tbe  following  ex- 
tracts therefrom: 

"At  tbe  death  of  Henry  Ames,  on  the  14th 
of  August  I860,  Kdgar  Ames  did  not  have 
the  goods  or  assets  of  the  Southern  firms  ap- 
praised, nor  did  be  account  for  their  value, 
nor  was  any  change  made  or  balance  drawn 
on  tbe  books  of  the  Southern  finus  In  conse- 
quence of  Henry  Ames'  death;  but  basinsaB 


and  books  In  the  South  were  treated  as  If 
no  death  had  occurred.  Until  the  exbtblts 
known  In  this  case  as  tbe  'Webb  Exblblta' 
were  made  out  and  filed  In  the  probate  court, 
upon  the  presentation  there  of  the  first  final 
settlement  of  this  administratrix  at  the  June 
term,  1870,  there  was  no  ascertainment  and 
separation  by  Edgar  Ames,  or  his  representa- 
tive, or  the  representative  of  tbe  partnership 
estate  of  Henry  Ames  &  Co.,  of  the  property 
of  that  firm  In  the  South,  as  It  had  existed 
at  the  time  of  Henry  Ames'  death.  Before 
tbe  filing  of  this  administratrix's  first  final 
settlement  of  the  partnership  estate,  Webb, 
tbe  former  bookkeeper  of  Satterlee  &  Co.  and 
Garrard  &  Co.,  took  the  books  of  those  fimu, 
being  the  books  In  which  tbe  accounts  with 
tbe  Southern  customers  had  been  kept  and, 
under  the  supervision  of  J.  J.  Garrard,  the 
principal  man  of  those  firms,  made  from 
those  books  statements  of  the  accounts  In 
them,  and  of  the  property  of  Henry  Ames  St 
Co.  In  tbe  South,  as  of  August  14,  1866.  the 
date  of  tbe  death  of  Henry  Ames,  with  a 
view  of  showing  what  the  Indebtedness  of  tbe 
Southern  customers  to  Heniy  Ames  &  Co. 
was,  and  what  were  tbe  assets  and  liaUUtles, 
nominally  of  Satterlee  &.  Co.  and  Garrard  St 
Co.,  but  really  of  Henry  Ames  &  Co.,  at  the 
date  of  Henry  Ames'  deftth.  These  state- 
ments exhibit  not  all  the  detailed  accounts 
as  those  aKKar  or  would  have  appeared  in 
the  books,  but  rather  the  summing  up  of  the 
accounts  of  the  debtors,  the  amount  of  the 
accounts,  the  amount  collected,  tbe  date  of 
collections,  the  llablUttee  of  Satterlee  &  Co. 
and  Qarrard  &  Co.,  and  the  valuation  of 
tbe  stock.  These  Webb  exhibits  were  filed 
with  the  first  final  settlement  at  the  June. 
1870,  term  of  the  probate  court.  Before 
there  was  any  hearing, .  and  in  the  fall  of 
187Q,  tbe  exceptors,  under  notice  to  tbe  ad- 
ministratrix, took  the  deposition  of  Webb, 
and  examined  him  at  length  as  to  these  ex- 
hibits and  tbe  state  of  these  debtors'  ac- 
counts. Under  the  present  exception  tbe 
exceptors  go  behind  these  exhibits,  deny  that 
the  amounts  as  shown  by  them  are  correct, 
and  contend  that  various  sums  of  money  were 
paid  by  tbe«e  debtors,  which  sums  should 
bave  been  applied  to  extinguish  the  older 
Indebtedness  to  Henry  Ames  &  Co.,  but  whlcli 
payments  these  exhibits,  as  made  up,  almost, 
if  not  wholly.  Ignore.  The  books  of  Satter- 
lee &  Co.  and  Qarrard  &  Co.  are  now  lost; 
Webb  Is  dead;  Shaw,  tbe  predecessor  of 
Webb^  Is  dead:  and  tbe  Webb  exhibits  and 
the  testimony  of  Webb  and  Garrard  remain 
tbe  principal,  and,  with  the  testimony  of 
Crosby,  tbe  only,  sources  to  which  recourse 
can  be  bad  as  evidence  as  to  what  those 
books  contained.  Attached  to  this  excep- 
tion Is  a  list  of  names,  to  which  are  afilxed 
amounts,  these  names  being  those  of  certain 
of  tbe  Southern  customers;  and  these 
amounts,  tbe  exceptors  contend,  are  tbe  snmn 
which,  in  tbe  cas^  of  those  customers,  have 
been  ctmeoted  and  mlsanirt^irlated  by  .Ed- 
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lar  Ames  or  thta  adnUnl^atrlz.  *  •  *  It 
cannot  be  told  wbat  tlie  atrangements  wen, 
what  debts  vera  to  be  iMdd  out  at  tbla  or  that 
crop.  In  moet  of  tbeie  caiea.  Hie  evidence 
Is  dlffmnt  In  different  casee;  bnt»  though 
the  administratrix  failed  In  some  cases  to 
prove  her  contention,  In  those  very  cases 
tibere  may  hare  been  Mnding  arrangements, 
and  advances  may  have  been  made,  and  cot- 
ton, the  proceeds  oC  vrblch  were  reaUaed,  may 
have  been  shipped  and  sold  on  that  basis. 
It  csjonot^  in  favor  of  the  exceptors,  be  as- 
sumed that  sncb  was  not  the  case,  especially 
whm  the  evidence  lAiows  that  sometimes  such 
vas  the  case.  •  •  *  That  soch  agreonents 
were  In  some  cases  made  and  execnted  the 
IHwof  shows.  Sometimes  money  was  advan- 
ced; sometimes  labor  was  paid  fbr;  sometimes 
agricultural  Implements  were  fomlsbed,  and 
the  rqjiayment  was,  by  the  anangement,  to 
be  from  tlie  proceeds  of  a  partlcnlar  cnqh 
Oaxnrd,  who  was  the  chief  man  of  those 
Sonthon  firms,  testifies  that  the  bo<^  of 
Satteriee  ft  Oo.  and  Garrard  ft  Go.  would 
show  to  what  utent  agricultural  Implements, 
etc^  were  advanced.  *  •  •  But  there  Is 
an  objeetknk  to  the  theory  of  the  exceptors 
which  lies  behind  this.  The  Intent  of  the 
brothm  Ames,  as  early  as  June,  1866,  smue 
mcoitliB  before  the  death  of  Henry  Ames, 
seems  to  have  been  to  tnm  thdr  Southwn 
business  Into  a  new  channel,  and  tor  this 
purpose  to  estaUlsh  Uie  house  ot  Oarrard  ft 
Oralg  In  New  Orleans,  and  in  doing  so  to 
wind  np  the  business  at  3.  J.  Gterrard  ft  Oo., 
the  member  or  prlndiuU  monber  of  which 
firm  was  to  be  transferred  to  Neir  Orleans. 
But  there  was  bnslneis  that  could  not  sud- 
denly be  brought  to  a  dose.  The  part  of  the 
Sonthem  states  where  thehr  boslnesa  had  bera 
carried  on  was,  as  the  effects  of  the  Civil 
War  and  bad  crops,  in  a  very  Impoverished 
condition.  Large  amounts  were  due  those 
firms  from  planters  who  depended  soldy 
npiHt  their  crops  for  payment,  and  no  doubt 
It  was  in  Bome-^rhaps  in  many— cases  nec- 
essary for  Edgar  Ames  to  make  advances 
from  his  funds,  after  the  death  of  his  broth- 
«;  to  afford  a  chance  of  recovering  any  In- 
d^tedness,  old  or  new.  It  should  also  be 
kept  in  ndnd  that  Heniy  Ames,  In  entering 
Into  this  Southern  business  with  his  brother, 
must  have  had  In  view  its  nature,  the  man- 
ner In  which  it  was  carried  on,  and  those 
peculiar  features  !n  it,  which  did  not  exist 
tai  an  ordinary  butiness  In  ordinary  times. 
Under  these  drcumstancee,  and  bearing  in 
nUnd  that  Henry  Ames  died  In  the  midst  of 
irtiat  is  called  the  'cotton  season,'  It  can 
hardly  be  contended  that  Edgar  Amee,  upon 
the  death  of  his  brother,  had  no  right,  no 
natter  what  were  the  arrangements  betwe«i 
the  Sonthem  firms  and  the  planters,  to  make 
tiM  contested  ai^n^riatlons.  It  does  not 
aiipear  that  these  appropriations  were  made 
In  conseqnmce  of  any  Instmctlons  from  Bd- 
gsr  Ames.  Garrard  says  he  received  no  In- 
structions from  Edgar  Ames  as  to  bow  any 


money*  paid  by  the  Soatbem  debtors  after 
August  14, 186^  should  be  approprtatad;  and 
when  asked,  where  customers  were  Indebted 
before  August  14,  1866,  and  coUectkms  were 
reaUaed  from  them,  and  a^ied  to  acoouoito 
contracted  after  tiiat  date.  Instead  ot  to 
prior  indebtedness,  when  and  tar  whom  wa« 
such  credits  so  applied,  Qartazd  says  that 
Webb  kept  the  books,  and  entered  all  the 
credits  and  deUta  upon  the  accounts  «m  the 
books,  as  the  bodes  will  show.  It  would  ap- 
pear, from  what  Garrard  elsewhere  says, 
that  where  arrangements  were  made  for  ad-  ' 
vances  on  particular  crops,  the  bw^  at  the  | 
firm  showed  tlwse  arrangemento;  and.  from 
what  Wd)b  and  Grosby  testify,  we  munt  In-  I 
fer  thai;  In  maktog  out  the  balaneea  of  tbe  j 
Webb  «chlUts,  Webb  was  gnlded  1^  ttiese  spe- 
cial agreements,  as  shown  I^^  the  boolca  of 
thetwofirms.  •  •  •  ThereasonaUecondn- 
slon  drawn  from  tte  whole  evidence  seems 
to  be  that  there  was  no  Invariatde  practice; 
that  aomethnes  payments  were  appnqiriated. 
so  to  as  they  vent,  to  w^  out  the  oMeat 
indebtedness:  that  at  otber  times,  where  an 
agreement  or  understanding  existed  betwooi 
the  parties  as  to  a  particular  crop,  and  ad- 
vances on  the  ftUth  Qt  it  were  made,  tbe  old 
balance  was  disregarded,  and  the  create 
first  ap^led  to  what  was  regarded  as  the  debt 
of  that  crop.  It  would  seem,  too,  that  the 
bodn  of  Satterlee  ft  Go.  and  Garrard  ft  Co.. 
In  some,  If  not  in  all,  cases,  showed  time 
crop  arrangements.  If  such  were  not  the 
case,  it  is  difficult  to  understand  how,  with 
the  full  ledger  accounts  of  all  these  parties 
before  the  oceptors,  they  for  so  many  years 
ne^ected  to  atta^  Uke  Wd>b  exhlbMs  and 
r^se  before  the  prAbate  court  this  Important 
Question  as  to  the  qiproprlatlon  of  payments 
Involving  BO  many  accounts  and  so  much 
money.  In  the  absence  ot  qiedal  arrangip- 
ments,  the  rule  of  law  was  dear,  and  it  wna 
patent  that  Edgar  Ames,  or  the  Southern 
firm  for  him,  would  have  bad  no  rl^t  to 
prefer  hhnsdf  to  his  beneficiary's  estate,  or. 
In  other  words,  the  partoershlp  estate.  The 
ledger  accounts,  with  their  numeroos  axid 
often  large  credits,  though  they  do  not  dis- 
close the  evidential  facts,  do  point  directly, 
and,  Indeed,  Bui^lclously,  In  many  cases,  to 
a  disposition  of  moneys  recdved  that  the  law 
forbids  to  a  person  In  the  dtnaUtm  of  Bd- 
gar  Ames.  As  no  attack  was  made  under 
these  cUrenmBtances  upon  the  Webb  exhib- 
its, and  no  question  nUsed  In  the  probate 
court  as  to  the  mlsappnvrlatlon  of  any  of 
those  payments,  the  conduslon  is  almost 
Inevltoble  that  the  balances  as  shown  by  the 
Webb  exhibit*  were  accurate,  and  were.  Id 
spite  ot  susplctons  raised  by  the  ledger  cred- 
its, BUBtalned  by  facto  appearing  from  the 
Journals,  the  cash  books^  or  other  books  of 
the  Southern  firm.  This  conduslon  Is  con- 
firmed by  the  direct  testimony  of  Webb,  who 
made  the  exbtblto  (tom  the  bodes,  and  by 
that  of  Grosby,  who,  before  Oie  Webb  ezhttiltK 
were  filed  In  the  probate  cour^  went  to  Vlcks- 
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ImrVi  and  there  caxefaUy  compared  the  books 
and  the  csdiibHi.  It  was  after  those  exhlbtts 
hid  been  on  file  eonie  month*  In  the  probate 
court  that  the  ezcepton  gare  notice  to  the  adr 
ministratrix,  and  took  the  deposition  of  W«bb 
and  othm  at  Vlckeburg,  where  the  books  at 
Satterlee  &  Co.  and  Oarrard  ft  Ca  were  pro- 
(iDced.  Bach  ride  was  r^resented  1^  anmed, 
add  each,  tt  anwanB,  bad  a  bookkeeper  iHresent 
on  Its  port  The  hearing  was  protracted, 
and  there  was  fall  opp<wtnnlty  and  every 
motlTe  to  alft  the  books,  the  Sonthmi  ac- 
anmts.  and  the  Webb  exhibits.  •  •  •  in 
the  first  list  of  names  and  amopnts  embodied 
by  the  exceptors  In  the  present  exception,  the 
amoants  set  against  the  names  Indicate  the 
several  soms  which  the  exceptors  contend 
were  collected  and  misappUed.  as  above  stated. 
The  referee  finds  that  the  exceptors  have  failed 
to  Aow  that  said  or  any  snms  were  otAected 
sDd  misapplied  as  alleged,  and  finds  that  It  la 
not  shown,  and  does  not  appear,  that  said  or 
any  mcmeys  woe  coDeeted  at  reeled  In  c(m- 
nectlon  with  these  aoeoonts,  or  any  of  tbam, 
by  Edgar  Ames,  or  his  administratrix,  which 
riumU  have  been  appropriated  to  the  partner- 
ship estate  of  Henry  Ames  A  Co.,  and  whidi 
have  been  retained  by  Bdgar  Ames,  or  for  his 
estate,  except  as  h«tinaft«  stated." 

The  referee  th&i  proceeds  to  an  examlna- 
Uon  <rf  the  Tniisy,  Bnmey,  Nichols,  and  For^ 
ter  acoonntB,  excepted  from  the  foregoing 
mUng,  and,  after  a  careful  analysis  of  all  the 
evidence  bearing  upon  them,  finding  no  eq- 
nltable  basis  npon  which  the  paymoits  made 
to  the  41  Am  in  iiftraWT  on  these  accounts  could 
be  prorated,  and  no  snffldent  evidence  that 
tbtj  were  paid  on  account  of  advances  made 
after  the  14th  of  Angnst,  1866,  held  that 
they  sbonld  be  iqndled  oa  the  Indebtedness 
prior  to  that  date,  and  aecradlngly  so  ctiar- 
ged  the  administratrix,  npon  the  well-recog* 
Idled  principle  that  the  tmst  and  not  the  In- 
dlTldnal  Interest  Is  to  be  pvtf  erred  la  case 
o(  eonfllet  between  th«n.  After  a  like  care- 
(al  examination  of  all  the  evidence  in  r^rd 
to  the  Mississippi  accounts,  we  reach  the 
same  oondusion  as  did  the  ttSSene  In  regard 
to  those  aecoant^  and  conclude  that  the  ch> 
eott  coDzt  committed  no  error  In  sustaining 
the  rollng  oC  the  retiree  as  to  the  application 
of  payments  on  all  those  accounts,  and  in 
Augtaig  the  administratrix  with  the  pay- 
moits  aforesaid  on  the  accounts  of  Tnriay, 
Buney,  Nldwls,  and  Porter. 

(4  At  the  death  of  Efenry  Ames  there  was 
on  the  books  of  Henry  Ames  A  Co.  an  indl- 
vfdoal  account  oS  each  of  the  brothers.  At 
varipus  dates  between  that  time  and  the  Slat 
of  October,  1866,  when  the  books  were  bal- 
loeed,  Bdgar  Ames  withdrew  from  the  part- 
aerahlp  ftmds  the  snm  of  f  3A,H7.7S,  to  eanal- 
he  those  acconntik  with  which  amount  and 
tatctest  the  court  diarges  the  administratrix 
ia  He  settlement,  which  Is  the  subject  of  the 
Mlh  item  of  her  complaint  When  the  case 
was  ben  before^  this  mattor  was  considered 
iod  psased  upon.  80  Mo.  508^  14  8.  W.  026. 


That  part  of  the  q^nlon  In  which  It  was  dli- 
posed  ctf  Is  as  foUows:  "It  had  been  the  cus* 
tcnn  of  the  brothers,  Henry  and  Bdgar,  cnn- 
poslDg  the  firm  of  Henry  Ames  &  Go.  to  keep 
•raythlng  In  common,  and  whether  one 
brother  drew  from  the  firm  for  his  private 
CTpqiaee  more  than  the  other  made  no  dlf- 
ference  in  the  adjustment,  aa  all  these  some 
were  cbatged  to  'Bxpoue.*  and  settled  In  that 
way  at  the  end  of  the  year.  This  custom 
had  acquired  the  Unding  force  of  a  contract, 
supported,  too,  by  a  valnaUe  conslderaUon, 
to  wit,  that,  whereas,  one  Inother  might  draw 
out,  hi  any  one  year,  more  Qian  the  other,  the 
latter  might  do  the  like  tl^e  next  year;  and 
this  In  all  probability  was  the  current  of  such 
events,  and  led  to  the  adoption  ot  the  custom  In 
questions.  The  act,  then,  of  Bdgar  Ames,  In 
drawing  out  from  the  ssseti  oi  the  firm  after  his 
brother's  death,  ¥10,806.06,  to  make  the  amount 
drawn  out  by  him  equal  to  that  drawn  out  by 
his  brother,  was  wholly  unwarranted;  and  aa 
no  evidence  was  adduced  as  to  the  terms  of 
the  partnership  contract  between  the  brothen, 
It  may  not  unreasonatdy  be  inferred,  from  the 
long-contbraed  deaUngs  between  partnen, 
what  those  tarns  were,  and,  even  if  there 
was  a  wrlttoi  contract  of  partnership,  this 
would  not  prevent  such  a  custom  from  being 
ta^rafted  thneon  by  the  force  of  long  usage. 
The  maxim  In  this  case  applies,  'Consnetudo 
societas  sodetatls  lex.*  The  amount  Just  men- 
tioned constltntes  a  proper  debit  ^Inst  the 
estate  of  Bdgar  Ames,  and,  as  the  adminis- 
tratrix fidled  to  charge  him  therewith,  she 
ought  to  be  charged  with  it  on  her  final  aet- 
tiemokt  of  the  partnership."  Some  addition- 
al evidence  was  taken  on  fb»  rehearing  hi 
regard  to  this  matter,  and  the  same  was 
considered  anew  by  the  roEeree  and  the  dr- 
cnlt  court,  In  the  light  of  which  the  former 
reversed  and  the  latter  affirmed  the  position 
taken  by  this  court  We  have  carefully  ex- 
amined this  evidence,  and,  while  we  find  tt 
simply  cumulative  In  character.  It  toids  rath- 
er  to  confirm  than  to  Impair  oar  confidence  in 
the  oonectness  of  our  former  condusbm.  In 
brief,  it  anMars  thonfrom  that  prior  to  1862 
no  acconnto  wore  ew  kept  wltii  either  of  the 
brothers,  but  what  was  drawn  by  them  from 
the  concern  for  their  personal  use  was  char- 
ged direct  to  the  expense  account  of  the  firm; 
that  in  1862  an  Individual  account  with  Bdgar 
Ames  waa  opened,  but  at  the  end  of  the  year 
the  amount  thoreof  waa  charged  to  the  ex- 
pense accouht;  and  this  continued  until  the 
death  of  Henry,  while  Henry's  withdrawals 
continued  to  be  ehaived  to  the  expense  ac- 
count aa  before,  until  October,  1860.  when  an 
account  was  also  opened  with  him.  Before 
the  end  of  tiiat  fiscal  year  Henry  died,  and 
thus  it  haivened  that  these  two  accounts 
stood  open  on  the  books  of  the  concern  at  that 
date.  We  find  nothing  In  the  evidence  to  cre- 
ate a  doubt  that,  had  Henry  lived  until  tlie 
end  of  the  fiscal  year,  when  the  bnooka  were 
balanced,  those  acconnto  would  have  been 
carried  into  the  expense  account,  as  had.  In 
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effect,  always  tbwstofore  been  done.  These 
accounts  Mem  to  have  been  opened  by  eacb 
of  tbe  brotbens  against  hlmaelf  for  the  purpose 
of  Information  to  each  In  regazd  to  the  ex- 
tent of  hte  prasonal  ezpenaes,  ntther  than  for 
the  purpose  of  an  accounting  between  them- 
ititTca;  and  we  find  no  warrant  In  tbe  evi- 
dence for  departing  from  their  long-contintied 
custom,— ft  custom  that  had  no  regard  for  any 
excese  that  one  brother  might  need,  and  with- 
draw for  his  personal  expeoaes,  orer  the  other. 
We  adhere  to  our  former  ruling  on  this  sub- 
ject, and  find  no  error  in  this  charge. 

®  When  this  case  was  here  before,  It  was 
held  that  Mrs.  Ames,  as  admlnlstratriz  of  tbe 
partnership  estate  was  chai^ealfle  with  the 
mm^s  recelTed  by  her  as  the  proceeds  of 
the  partnership  business  conducted  in  Uisris- 
slppt  (89  Mo.  513,  14  8.  W.  626);  and  to  poi^ 
auance  vt  that  decision  dw  was  charged  by 
fbe  ch%uit  court  with  the  sum  of  |39,60&22 
on  account  of  "Sonthem  assets,  as  shown  by 
the  Webb  exhibits,"  being  the  net  amount  in 
her  hands  on  that  account  on  the  SOth  of 
June,  1870^  and.  In  addition,  the  court,  sni- 
talnlng  the  leftoee.  in  its  settlement  charges 
her  with  $12;508j46.  Interest  from  August  14, 
1860  to  June  1870,  on  I68.T6L87,  the  gross 
value  ot  the  goods  and  nkufv  on  hand  at 
Tiaabnrg  on  the  14th  of  August,  18B6,  from 
which  and  subsequent  eoUeetlons  tbe  amount 
aforesaid  was  realised.  This  charge  la  tbe 
subject  of  the  administratrix's  sixth  com- 
plaint, and  aeons  to  have  been  made,  not  be- 
cause Bdgar  Amea  or  his  administratrix  did  or 
could  hare  realized  for  the  estate  that  or  any 
other  amount  of  Interest  on  those  assets,  but 
on  tbe  theory  that  Edgar  Ames,  by  f  alUng  on 
tbB  death  of  bis  brotha  to  lUTentory  tliose  as- 
sets and  thereaftor  keep  a  separate  account  of 
them,  wrongfully  converted  the  same  to  bis 
own  use,  and  ought  to  be  charged  with  Inter- 
est thereon  for  thta  omission  of  duty,  as  tC 
he  had  In  fact  so  converted  them,  although, 
in  point  of  fac^  It  does  not  appear  that  ai^ 
loss  has  accrued  to  tbe  estate  by  tills  ranhnlon 
ot  duty,  or  boi^t  to  the  survlvli«  partner  by 
reason  of  any  use  made  by  him  or  his  ad- 
ministratrix {tf  the  assets,  and  It  does  appear 
that  the  proceeds  of  those  assets  were  ap- 
^ied  by  thera  to  the  payment  of  the  ddits  ttf 
the  concern  as  fast  as  tn  the  ordinary  course 
(tf  budness  th^  could  be  realised  upon  be- 
tween the  dates  aforesaid,  and  the  balance 
then  accounted  for;  the  sum  of  9i8,700  hav- 
ing been  accounted  for,  as  we  hate  seen  in  the 
first  paragraph  of  this  optoion,  on  the  Slst 
of  October,  1866^  on  account  of  those  assets, 
and  an  amount  equal  to  three4fths  of  all 
the  available  assets  In  hand  on  the  14th  of 
Auguat,  1866,  Including  die  money  and  goods 
aforesaid  and  all  collections  thereafter  made, 
having  been  In  tact  paid  out  to  disidiarge  lla- 
Ullties  of  the  concern  due  at  tiiat  date  wltb- 
tai  three  or  four  montbs  thereafter.  Under 
Bueb  circumstances  th«e  is  no  equity  In 
charging  the  surviving  partner  with  Interest 
on  assets  used,  evidently,  not  for  his  own 


benefit;  but  for  tbe  ben^  of  the  pArtnershlp 
estate.  Besides,  It  must  be  remembered  that 
these  were  foreign  assets,  beyond  tbe  Juris- 
diction of  ttie  courts  of  this  state,  being  ad- 
ministered upon  in  the  first  iriaee  1^  tbe  uar- 
vlvlng  partus  under  his  ctnnmon-law  rfffht  to 
convert  tbe  same  into  money  In  the  usual 
course  of  business,  and  apply  tbe  same  to  tbe 
payment  of  the  partnen^p  debts.  The 
polntment  of  Mrs.  Ames  as  administratrix  de 
bonis  non  of  the  partnership  estete,  upon  the 
death  of  the  surviving  partner,  conferred  no 
Jurlsdictlmi  upon  her  over  theae  asaets,  and 
imposed  no  duty  on  her  In  respect  to  tbem. 
Woemer,  Adm'n,  c.  17;  Baston  t.  Oonrt- 
wrlght,  84  Mo.  27.  It  was  only  when  she  be- 
came tbe  redploit  of  tbe  proceeds  of  those 
assets  In  her  official  capacity  in  this  state  that  i 
she  became  chargeable  with  the  duty  of  ae-  j 
counting  therefor  to  tbe  partoerAip  estate  to 
the  courto  of  this  stete  (88  Mo.  (US,  14  B.  W. 
525),  and  accountaUe  only  for  what  she  did 
in  fact  receive.  Upon  no  principle  ot  law  or  j 
equity  can  she  be  made  accountable  for  this  | 
Iton  of  Intuesl;  whldi  she  W  not  receive 
and  could  not  have  received.  The  court  com- 
mitted error,  we  think,  In  making  ttila  chazKe, 
and  it  should  not  be  allowed  to  stand. 

(6)  The  administratrix  tai  her  settlement 
took  credit  for  two  amounts,  96,433^20  and  \ 
9149060,  paid  by  her  on  account  of  Income 
tax  to  the  United  Stotes  govemmoit.  wfalrt  | 
tbe  court  below  disallowed,  and  charged  to 
her,  to  accwdanee  with  the  tedslai  of  this 
court  when  the  case  was  ban  b^ore  (88  Mo. 
B12,  14  8.  W.  625),  after  hearing  some  addi- 
tional evidence  on  the  matter,  the  substance 

of  which  was  tiiat  the  paymenta  were  made 
on  the  advice  of  counsel,  and  the  return  of  to- 
come  made  only  after  repeated  aoUdtattons 
therefor  by  the  United  States  officials.  The 
evidence  does  not  materially  change  tbe  com- 
plexion of  thia  issue,  and.  as  It  was  directly 
passed  upon  to.  the  former  decision.  It  mast 
be  hdd  to  have  beat  thereby  finally  adjudicat- 
ed, which  disposes  of  tike  seventh  Item  of  tbe 
admtotstratilx's  complatot 

(7)  The  administratrix  dalmed  to  be  allow- 
ed the  Bum  of  9ia,2Bi70  for  openses  and  at- 
tomey'a  fees  Incurred  in  this  cause  stoce  the 
former  appeal  to  the  supreme  court,  from 
wliieh  amount  the  eonit  l»clow.  to  Hs  aetde- 
ment,  deducted  the  sum  of  94,487.10k  and  at 
lowed  her  on  that  account  the  sum  of  91Uk- 
741.6a  This  deduction  la  the  subject  of  bor 
eighth  complaint,  As  the  referee  and  tbe 
circuit  court  before  whom  these  expenses 
were  Incurred  and  services  rendcnd.  were 
in  a  much  better  posltloii  than  we  are  to  de- 
termine their  amount  and  value  and  make 
an  equItaUe  anmrtionment  of  them,  and  as 
we  discover  notbli^r  unfair  or  Ineqnltobte 
to  this  allowance,  we  are  not  dl^osed  to  dis- 
turb it 

(to  It  appears,  from  a  detelled  stotoment 
made  by  counsel  for  the  administratrix  trom 
her  settlement,  that  the  total  value  of  die 
personal  propoty  administered  vpoa,  to- 
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vludlnf  ctrteln  Items  cUarsed  to  the  admln- 
fatratrlx  aa  itsaeta  by  tbe  court  on  tiie  final 
isettlement  under  amBlderaticm.  amounted  to 
tbe  sum  of  |1^7.3U7.8U  upon  which,  ap* 
iiarentlr,  the  admlnlstratrlz  la  entitled  to  a 
<K>mgilaalon  of  fire  per  cent,  amounUng  to 
tho  sum  of  $tt8.3W.8U.  The  total  amount  al- 
lowed her  cm  thla  account  vaa  V65,33&.as. 
leavlns  a  balaiue  at  98.0S4US6  for  which  ihe 
claims  an  additional  credit  This  atatemoit 
scema  to  be  correct  except  ttiat  Included  in 
tbe  ai^renate  Talne  of  tbe  personal  estate 
are  four  items  which,  If  the  present  adjust 
ment  of  the  account  be  correct,  should  be 
deducted  tberefrom,  vis.:  (1)  Credit  allowed 
In  parmgraph  fl)  of  opmion,  $18,76000;  (2) 
ctaarso  fi>r  Interest  disallowed  hi  paragmph 
(5)  of  opinion.  ^iZJBOHAS;   (3)  commission 
taken  by  Edgar  Ames,  dlsallowsd,  fl4,482.- 
7S;  <4)  commission  on  rent%  disallowed,  f2.- 
97S.23,— total,  «48,ti74.46.    Deducting  this 
amount  from  1^807,807^  there  would  be 
left  the  sum  of  $vaSi,72BM  as  the  real 
Talue  of  the  personal  estate  administered 
upon,  on  which  the  admlnlstnitrlx  would  be 
entitled  to  6  per  cent  commission,  amount- 
iv^  to  the  sum  of  |65.93tt.l0;  and,  taavlng 
been  allowed  only  $06,335.83.  she  is  entitled 
to  an  additional  credit  on  this  account  in  the 
sum  of  $O00l8S,  which  disposes  of  ftut  ninth  and 
last  lt«n  of  the  administratrix's  complaint 

2.  IVe  will  now  proceed  to  tbe  eonsldetap 
tl<m  of  the  objections  to  tbe  settlemrat  of 
the  drcoft  court  made  1^  the  executors  of 
Henry  Ames,  deceased,  as  near  as  may  be 
In  the  order  In  whldi  tb^  are  urged  In  tb» 
brief  of  couns^ 

(a)  It  is  first  questtened  whether  tbe  ad- 
ministratrix hsa  made  sufficient  showing  to 
entitle  her  to  credit  for  the  account  of  Gar^ 
rard,  S^s  &  Co.  In  the  inventory  of  Edgar 
Ames,  filed  November  7.  I860,  among  the  ac- 
counts due  Henry  Ames  &  Ga  was  charged 
the  account  of  Garrard,  Sells  &  Co.,  amount- 
ing to  tbe  sum  of  $573,819.51,  balance  due 
on  tbe  31st  of  October,  1806.  After  tbat  bal- 
ance was  struck  the  account  was  credited, 
November  Ist  by  Garrard  &  Craig,  $50,000, 
redacfng  tbe  balance  on  tbat  account  to 
$628,8t&.61:  and  at  the  same  time  tbe  $50.- 
000  credit  was  charged  to  the  account  of 
Garrard  &  Craig.    9o  tliat  after  the  deatn 
of  Edgar  Ames,  when  the  administratrix 
came  to  file  her  Inventory  of  the  estate  re- 
maloing  nnadmlnlstered  npon,  she  Inven- 
toried the  accouuts  as  changed  by  these  en- 
tries:  Among  tbe  accounts  charged  In  In- 
ventory filed  by  Bdgar  Ames  and  remaining 
uncollected,  as  follows:    Garrard,  Sells  & 
Co..  amount  remaining  after  tbe  transfer  by 
¥jAs&r  Ames  of  $50,000  to  accotint  of  Gar^ 
rard  ft  Craig,  $523,810.51.   And  among  new 
accDonts.  due  since  the  filing  of  said  Inven- 
tory by  EAgfit  Ames  and  remaining  unpaid: 
Gamrd  A.  Craig,  amount  transferred  from 
cAA  account  of  Garrard,  Sells  &  Co.,  ^,000. 
And  she  charged  berseU  in  ber  flmt  an- 
soa)  lettlemnt  In  the  amount  of  open  afr 


counts  due  the  partnership  estate,  with  the 
aggregate  amount  thereof,  $578,81^,51;  and, 
having  carried  thla  debit  through  her  settle- 
ments, on  her  final  settlement  she  asked 
credit  therefor  in  manner  as  follows:  By 
Garrard.  Sells  &  Co.  (tbls  amount  represent- 
ing moneys  expended  by  Hmry  Ames  ft  Go. 
in  cotton  q>eculatlons  with  J.  J.  Garrard, 
Miles  Sells,  and  Alpheus  Lewis,  and  being 
no  asset  in  fact,— all  tbe  assets  of  Garrard, 
Sells  &  Co.,  or  George  A.  Sstterlee,  or  J.  J. 
Garrard  &  Co.,  belonging  to  Henry  Ames  ft 
Co.,  and  the  amount  of  these  assets  having 
been  chsrged  above  In  this  settlement)  $523,- 
819.61;  Garrard  ft  Gralg  (this  amomit  repre- 
senting tbe  capital  ■  which  Henry  Ames  ft 
Co.  agreed  to  put  into  the  firm  of  Garrard  ft 
Craig,  of  New  OrleanSt  as  partners  In  oom- 
meudam,  Imt  In  fact  they  never  did  so,  and 
this  amount  \ras  transferred  to  Garrard  ft 
Craig  by  li^gar  Ames  on  the  books  of  Hen- 
ry Ames  ft  Ga,  out  of  the  supposed  assets 
of  Garrard,  S^s  ft  Co.,  bat  in  fact  these 
assets  never  came  to  Garrard  ft  Craig)  $50,- 
000,— which  credit  the  court  allowed  in  Its 
settlement  It  appean  from  the  evUlenos 
that  in  June.  1860,  about  tbe  time  Henry 
Ames  ft  Co.  changed  the  name  of  the  ooncom 
at  Vicfcsburg  from  Satterlee  ft  Co.  to  J.  J. 
Garrard  ft  Oo.,  they  determined  to  vpm  a 
cotton  factory  and  commission  bouse  In  the 
city  of  New  Oiieans  under  tbe  name  of  Gar- 
rard ft  Craig,  -wiOk  a  special  capital  of  $5(^- 
000.  Instesd  of  furnishing  the  money,  they 
drew  a  draft  on  J.  J.  Garrard  ft  Co.  for  the 
sum  of  $50,000^  which  Garrard  ft  Go.  ac- 
cepted. Tbls  draft  was  nsed  befora  a  no- 
tary In  New  Orleans  as  evidence  that  the 
special  capital  had  been  furnished,  so  as  to 
comply  with  some  supposed  or  actual  re- 
quirements of  the  law  of  Louisiana  concem< 
Ing  the  formation  of  such  co-partnerships, 
and,  liaving  lerved  Its  purpose,  no  further 
use  was  made  of  the  draft  It  seems  to  have 
occurred  to  Edgar  Ames,  after  the  books  of 
the  concern  were  balanced  on  tbe  Slst  of  Oc- 
tober, that  some  record  of  this  transaction 
ought  to  appear  on  the  books  of  the  concern, 
so  be  thereupon  caused  a  memorandum 
thereof  to  be  wtered  upon  the  Journal,  and 
the  charges  aforesaid  to  be  made  on  tbe 
ledger.  Tbe  evidence  is  conclusive  that  not 
a  dollar  of  tbe  draft  waa  ever  paid  to  Gar- 
rard &  Craig,  or  that  tbey  were  Indebted  to 
Ames  &  Co.  to  the  amount  of  a  cent  on  ac- 
count thereof.  It  was  a  mere  paper  trans- 
action, and  the  charges  and  credits  afore- 
said a  mere  matter  of  bookkeeping,  repre- 
senting nothing  In  the  way  of  indebtedness 
by  Oorrard  ft  Craig,  any  more  ttian  did  the 
other  accounts  of  Garrard,  Sells  ^  Co.,  Sat- 
terieo  ft  Co.,  and  J.  J.  Garrard  ft  Co.,  all  of 
which  represented  nothing  more  than  the  ac- 
tual assets  of  the  partnership  in  the  South, 
for  all  of  which  the  administratrix  has  been 
required  to  account  In  this  settlement,  and. 
having  accounted  therefor,  la  nnquestlon- 
aldy  ntltled  to  a  credit  for  any  of  tbsn  ae- 
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conntfl  with  wbicb  she  hu  cbarged  taera^f 
In  her  settlement.  The  conrt  thnefwe, 
committed  no  error  In  crediting  her  with 
Mid  mm  of  VS78318-&1.  ft*  aforesaid. 

<b)  The  allowsnce  of  20  per  cent  dednO' 
tlon  from  the  amonnt  of  assets  shown  bj 
the  Webb  exhibits  for  depreciation  in  Ow 
stock  of  soods  at  Tlclcsbarg,  made  by  tin 
trial  conrt  In  this  settlement,  was  In  accord- 
ance with  the  mltnsr  of  tbfs  conrt  when  the 
case  was  here  before  (89  Mo.  SOS,  14  S.  W. 
tSSSt;  and,  whQe  the  quaitlon  ta  rearsned  by 
coonsd  for  the  executors,  no  new  evidence 
was  Introduced  on  that  anbject,  and  the 
question  must  be  held  to  have  been  adju- 
dicated by  the  former  decision. 

(c)  It  appears  tnmi  the  record  tbMt  from 
tbe  time  that  the  Webb  exhibits  were  filed 
In  the  probate  court  on  the  80th  of  Jnne, 
1870,  nntU  April  27, 1887,  after  tbe  case  had 
for  the  second  time  been  appealed  to  this 
«>urt  and  remanded,  these  exhibits  were  sc- 
ented by  all  parties,  and  acted  np<m  all 
tlie  courts  thronrh  which  the  final  settle- 
ment  with  which  they  were  returned  had 
passed,  as  a  correct  Inventory  of  tb»  assets 
of  the  concern  of  Satterlee  ft  Oa  and  J.  J. 
Garrard  A  Go.  belonging  to  the  estate  of 
lleniy  Ames  &  Oo^  for  whtt^  the  adminis- 
tratrix was  acconntable.  At  tbe  date  last 
aftnesaid  flw  esecutMs  fbr  the  fint  time 
filed  excQMlffiu  to  tbe  settlement,  calllnff  tai 
question  the  correctnos  of  those  exhlUts, 
for  which  oth»  exceptions,  still  more  com- 
prehenrive  and  of  Uke  character,  were  final- 
ly permitted  to  be  snbstltnted  on  the  leth  of 
June,  189a  These  exceptions,  in  effect,  re* 
quired  a  reatatement  of  &  long  list  of  the  ao- 
connto  of  the  concerns  to  the  date  of  the 
filing  of  the  exhtblta  and  a  reaiq^llcatlon  of 
paymento  thereon  before  and  after  that  date, 
on  the  theoty  that  all  the  rasets  of  these 
concerns  had,  in  fact,  on  the  14tb  of  August, 
1806;  been  converted  1^  Edgar  Ames  to  his 
own  ue.  These  exceptloaa,  under  direc- 
tions of  the  circuit  court,  were  finally  heard 
by  the  referee.  Mr.  Hayden.  tn  the  light  of 
all  the  evidence  that  could  at  that  late  date 
be  obtained  In  regard  to  these  accounts.  He 
took  up  each  ooe  of  them,  and  with  Infiidte 
patience  carefully  examined  it.  In  ctumectlon 
with  the  objections  to  the  amounts  account 
ed  for  thereon,  In  tbe  Ugbt  of  all  tbe  evi- 
dence bearing  upon  it  that  was  offered  or 
could  be  obtained,  and  in  an  nhanstive  re- 
port, containing  In  each  case  an  analysis  of 
the  testimony  and  the  result  of  his  investlga- 
tions,  charged  the  admlnistnitrix  vrlth  such 
amounts  as  he  found  from  the  evldoice  she 
ought  to  be  charged  with  on  account  there- 
of, and  overruled  the  exceptions  to  the  re- 
mainder. Bis  actl<m  In  this  behalf  was  ap- 
proved by  tbe  circuit  court,  except  in  one  in- 
stance (the  H.  W.  Anderson  acconnQ,  in 
which  the  amonnt  charged  by  the  referee  to 
tbe  adrntniatratrix  was  reduced  from  the 
sum  of  97,587.60  to  the  sum  of  fB.75S.48. 
After  a  careful  consideration  of  all  the  evi- 


dence on  thli  branch  of  the  case.  seattCTed 
through  the  immense  record  befm.ns,  and 
of  the  aifrnmait  of  counsel  in  snnmrt  of 
their  views  In  respect  thereof;  we  fed  ma 
well  satisfied  with  the  cwudnslon  reached 
1^  tbe  referee,  modified  In  the  instance 
aforesaid  by  the  circuit  court,  as  to  tbe 
other  acoonnto  In  the  list  spedOed,  as  we  do 
with  bis  conclusion  as  to  the  accounts  of 
Tnrley,  Bumey,  Nichols,  and  Porter,  dis- 
posed of  in  paragn^  9)  of  this  opinion, 
and  shall  not  disturb  the  ruling  of  the  cir- 
cuit court  ttaweupon. 

(d)  After  the  death  of  Henry  Ames  on  tbe 
1401  of  Angost,  laoi,  Bdgar  Amei  contlmied 
the  business  of  the  firm,  as  before  stated, 
until  the  Slat  of  October,  1866,  when,  in  ac- 
cordance with  their  custom,  the  bosluem  of 
the  year  was  dosed,  and  the  account  thereof 
stated  and  birentoried.  After  this  he  oon- 
tlnned  In  tbe  business  on  his  own  aecmant 
in  the  name  of  the  firm  "at  tbe  bid  stud," 
which  was  the  property  ot  the  brothers,  un- 
til his  death  on  the  9th  day  of  December. 
I860,— engaged  there,  also,  at  the  same  time, 
in  settling  up  the  partnership  businesa  of 
the  fbrmw  firm,  and  adminlsbnlng  upon  tbe 
estate  of  his  brother,  of  whidi  he  bad  been 
anwlnted  executor.  White  accounting  to 
the  partnership  estote  Cor  the  rent  of  Uie 
premises,  and  for  the  use  of  the  pn^ierty 
and  uumej  which  belonged  to  the  brotbera, 
or  tbe  partnership  estate  after  tbe  Slat  of 
October,  he  did  not  inventory  or  account  for 
the  "good  will."  A  charge  for  the  "sood 
will"  against  the  administratrix,  baaed  upon 
an  alleged  sale  thereof  by  her.  was  disal- 
lowed by  this  court  on  the  ttamer  appeal 
(SB  Ma  506,  14  8.  W.  0S5);  the  court  ssybiff. 
however,  that  *if  the  exception  made  had. 
Instead,  been  one  as  to  whether  Bdgar  Ames 
should  be  charged  himself  with  the  good 
wffl  of  the  fhm  as  sn  asset  tboeot  a  differ- 
ent question  might  have  been  resented." 
After  tbe  ease  waa  nmanded,  among  the 
new  and  additional  exceptions  filed  to  tlie 
settlementr  as  hereinbeftne  stated,  wu  the 
following:  *'(7)  Tbat  tbe  aald  admlniatra- 
trlx  fSUed  to  inventory  and  account  for  a 
claim  existing  in  flivw  of  said  partnership 
estate,  and  against  tbe  estate  of  Bdgar 
Ames,  deceased,  for  the  value  of  the  good 
will  of  the  firm  of  Henry  Ames  A  Oow.  wbicb 
wu  appropriated  by  ssld  Bdgar  Ames  to 
his  own  us^  and  not  accounted  for,  amount- 
ing in  value  to  about  |20;000."  The  referee 
refused  to  charge  the  admlnistnitrix  with 
anything  on  account  of  the  matter  of  Uib 
exception,  on  the  evidence  introduced,  of 
whlclx.  In  his  report,  he  gives  tbe  following 
summary:  "On  this  point  there  is  no  snb- 
stautlsl  difference  of  oplnimi  between  the 
witnesses  called  for  the  excepton  and  tboae 
called  for  the  administratrix.  Mr.  WUIIam 
H.  Scndder,  one  of  the  excepton,  was  of 
(pinion  that  the  good  will  of  the  firm  at  tbe 
death  of  H«iry  Amea  waa  worth  $20,000. 
In  answer  to  tbe  questloB,  'Bqppaae  yon 
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wonld  not  hare  got  the  exclnalre  right  to 
the  use  of  the  old  firm  name,  bnt  that  Bdgar 
Ames  would  hare  been  carrying  on  baaln^ 
la  the  same  name?*  Mr.  Scndda  replied 
that  the  good  will  wonld  not  hare  been 
worth  anrthlng.  Mr.  Bartle  was  of  opinion 
that  the  good  will  of  the  firm  of  Henry 
Amea  ft  Ca,  In  the  faU  of  1866,  was  worth 
950,000.  but  that  If  the  sunrlTlng  partner 
should  hare  contlnaed  the  baslness,  and 
used  the  former  flrm  nxune  and  brands,  the 
good  will  would  not  bare  been  worth  much, 
though  It  would  have  been  worth  something. 
If  the  buyer  was  not  known  in  business  by 
any  other  name  than  bis  own,  he  wonld  be 
very  glad  to  give  a  very  handsome  mm  for  the 
name  of  Henry  Ames  ft  Co.,  if  he  only  could 
pot  the  head  brand  on  his  packages,  and 
ship  them  Sovth,  as  long  as  this  would  last 
Mr.  McBnnls  was  of  opinion  that  the  good 
will  of  a  house  or  partnership  doing  business 
la  the  pork-packing  and  provision  line  was 
rather  doubtful  and  difficult  to  estimate. 
The  bnslness  varied  a  great  deal,  the  arti- 
cles were  perishable,  and  much  depended  on 
the  personal  character  of  the  partners  In 
keeping  up  the  standard  and  excellence  of 
tile  meats.  The  value,  to  a  great  extent,  of 
any  packer's  brands  rests  on  himself,— the 
manner  in  which  he  does  his  bnslness.  The 
brand  is  of  little  value.  'It  loses  Its  value 
the  very  moment  the  men  who  cure  the  meat 
drop  out  We  see  that  In  the  number  of 
Iwands  which  bare  failed  In  this  country. 
It  is  almost  Impossible  to  fix  the  value.  It 
is  an  Intangible  thing,  and  the  value,  In  a  case 
of  that  kind,  would  have  to  be  guesswork 
on  provisions.'  If  Edgar  Ames  continued 
In  the  same  kind  of  business  after  the  death 
of  Henry  Ames,  and  solicited  business  from 
the  customers  of  the  old  flrm,  the  value  of 
the  good  wfll  of  the  old  flrm  of  Henry  Ames 
ft  Co.  would.  In  Mr.  McSnnls'  opinion,  have 
been  nothing.  Mr.  Finch  was  also  of  opin- 
ion that,  under  the  circumstances  Just  stat- 
ed, the  good  will  of  the  former  firm  of  Hen- 
ry Ames  ft  Co.  would  have  been  of  no  money 
value.  If  there  was  one  portion  of  the  flrm 
still  In  existence  and  still  in  possession,  the 
good  will  would  not  be  of  any  value  to  any 
person  to  buy  It.  A  brand  is  worth  nothing 
without  being  sustained  by  the  Individuals 
who  establish  It  It  Is  the  men  who  make 
the  brands  in  the  first  place.  Such  Is,  in 
substance,  the  testimony  of  the  witnesses  of 
the  matter  at  Issue."  This  ruling  of  the  ref- 
eree was  approved  by  the  circuit  court,  and, 
after  careful  examination  of  all  the  aothorl* 
ties  cited  by  counsel  on  each  side,  we  are  of 
opinion  that  a  correct  conclusion  was  reach- 
ed below  on  the  facts  and  circumstances  of 
this  case,  the  law  applicable  to  which  seems 
to  be  well  stated  by  Judge  Woemer  In  lan- 
gnage  as  follows:  "The  good  will  of  a  flrm 
dissolved  by  the  death  of  one  of  Its  members 
baa  often  a  marketable  value,  and  In  such 
case  it  la  liable  to  be  sold  for  the  benefit  of 
all  the  partners  like  any  other  lUNverty  of 


the  firm.  In  such  case.  It  must  be  taken  In- 
to consideration  in  the  valuation  of  the 
stock,  and  the  proceeds  of  its  sale  become 
assets  for  the  payment  of  debts  or  dlstrlba- 
tlon  between  the  deceased  and  surrlvlng 
partners.  Bnt  It  Is  not  always  either  valua- 
ble or  salable.  It  Is  described  as  the  sum 
which  a  person  would  be  willing  to  give  for 
the  chance  of  being  able  to  keep  the  trade 
established  at  a  i>artlcular  place,  or.  rather, 
it  Is  the  price  to  be  paid  for  the  advantage 
of  carrying  on  bnslness,  either  on  the  prem- 
ises, or  with  the  stock  of  the  old  flrm,  or 
connected  therewith  by  name,  or  in ,  some 
maimer  attracting  the  customers  of  the  old 
to  the  new  business.  Upon  the  sale  of  an 
established  business,  its  good  will  has,  ob- 
viously, a  marketable  value;  but  this  de- 
pends largely.  If  not  entirely,  on  the  absence 
of  competition  on  the  part  of  those  by  whom 
the  business  has  been  previously  carried  on. 
Henc^  since  a  surviving  partner  is  under  no 
obligation  either  to  retire  from  bnslness 
merely  because  the  partnership  Is  dissolved,  or 
to  carry  tm  the  old  business  so  as  to  preeorve 
its  good  will  until  the  final  wining  up  of  the 
partuersbip  affairs,  its  market  value  is  often 
destroyed  or  Inctmslderabie."  Woemer,  Adm'o. 
1 127.  pp.  201,  202.  We  think  the  evidence  sup- 
ports the  finding,  and  that  in  this  case  the  good 
will,  subject  to  the  rl^ts  of  the  survlvhig  part- 
ner, was  of  DO  appreciable  value,  and  the  ad- 
minlstratriaf  should  not  be  charged  with  any- 
thing on  account  thereof. 

(e)  In  the  flrst  annual  settlement  the  ad- 
ministratrix took  credit  for  (330.91,  paid 
Rnggles  ft  Blxler.  This  credit  was  approved 
by  the  probate  court,  and  by  the  circuit 
court  allowed  to  stand,  and  in  so  doing,  the 
executors  contend,  committed  error.  This 
amount  was  paid  In  discharge  of  two  spe- 
cial tax  bills  issued  tmder  ordinances  of  the 
city  of  St  Louis  In  due  form  against  the 
partnership  real  estate.  After  the  adminis- 
tratrix had  paid  these  bills,  the  ordinance,  in 
pursuance  of  which  the  improvement  had 
been  made  and  the  tax  bills  issued,  was  held 
by  this  court  to  be  void.  Ruggles  t.  Col- 
lier. 43  Mo.  353.  At  the  time  they  were  paid, 
they  were,  prima  fade,  a  lien  on  the  part- 
nership property,  which  had  received  the 
benefit  of  the  Improvement  and  there  is  no 
question  but  that  they  were  paid  in  good 
faith  by  the  administratrix  under  the  t>e- 
llef  that  the  partnership  estate  was  legally 
liable  therefor.  The  great  majority  of  the 
property  holders  in  number  and  amount 
paid  like  tax  bills  against  their  property  in 
like  manner  as  did  the  administratrix  and 
we  do  not  think  hers  should  be  held  a  gratu- 
itous payment  u  contended  by  the  execu- 
tors, for  the  reason  that  at  the  time  it  was 
made  the  circuit  court  had  sustained  a  de- 
murrer to  the  petition  in  the  Ruggles  Case, 
and  the  same  Was  pending  in  this  court  on 
error,  of  which  fact  she  had  no  knowledge, 
having  no  connection  whatever  with  that 
cAssw    Tbe  CTtdenee  does  not  trad  to  Aow 
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tbat  In  thla  matt^  Bhe  dM  not  act  with 
Uut  decree  of  earo  wlilch  cantloas  ponono 
oxerefu  In  their  own  boalnen,  and  tiila  wat 
the  meaanra  of  her  intj  as  admlnlBtratrix. 
Jacobs  T.  JacotM,  90  Ua  427.  12  8.  W.  457; 
Merrltt  t.  Monitt,  62  Uo.  190.  The  esc- 
ceptlon  to  the  credit  was  pr^^lj  OTermled. 

(f)  A  credit  of  $888.64  was  alK  talcen  and 
allowed  by  tlie  probate  court  In  the  flrat  an- 
nual settlement  of  tbe  administratrix,  being 
the  anumut  of  numey  imid  tqr  her  to  Voss 
and  Schnlts,  which  was  snstslned  Toj  the 
circuit  court.,  of  which  the  executors  com- 
plain. »  It  appoan  that  In  the  lifetime  of 
Henry  and  Edgar  Ames  tbey  had  sold  and 
conreyed,  by  warrant  deed,  a  10-acre  tract 
of  land  In  Illinois,  bdonging  to  the  part- 
nenhtp;  that  subsequently  one  Pausennan 
asserted  and  claimed  adverse  title  to  a  part 
of  said  land  so  conveyed;  and  that,  upon 
the  advice  at  h«  attorney.  Gov.  Koemw, 
that  the  claimant  could  maintain  title  to  the 
property,  and  that  it  would  be  leas  eq>Hi- 
slve  to  pay  the  sum  aforesaid  to  buy  said 
outstanding  title  than  to  Incur  litigation  in 
respect  of  the  same,  tlw  administratrix  paid 
said  sum  to  said  Voss  and  Schnlts.  It  Is 
not  suggested  tliat  the  compromise  was  not 
a  wise  and  pmd«it  tme^  and  beneficial  to 
both  estates,  but  that  it  Aonld  have  been 
paid  tor  out  of  the  scftarate  funds  of  each 
«sUit&  .  The  objection  Is  purely  technical, 
and  we  do  not  feel  disposed  to  fllsturb  tbe 
ruling  of  the  probate  and  drcult  courts  as 
to  this  Item. 

(g)  The  circuit  court  found  that  the  estate 
of  Henry  Ames,  deceased.  Is  indebted  to  the 
partnership  estate  of  Hexur  Aipes  &  Co.  In 
the  sum  of  $0,894.77,  being  Interest  at  the 
rate  of  6  per  cent  per  annum  on  the  sum  of 
.$2&,81Si>8,  advanced  and  paid  to  said  es- 
tate  of  Henry  Amea,  deceased,  out  of  the 
funds  of  the  partnership,  during  the  life  of 
Edgar  Amea,  as  appous  by  the  report  of 
the  referee,  and  deducted  one-half  of  the 
amount  so  found  from  the  distributive  share 
4)f  Henry  Amea^  Although  In  May.  1870,  It 
waa  formally  agreed  in  writing  betwera  the 
admlnlatratrlx  and  the  executors  tbat  said 
principal  aum  waa  liie  true  amount  ad- 
vanced, as  aforesaid,  and  that  It  should  be 
-BO  chw^ed  by  the  probate  court,  and  there* 
after,  on  the  17th  of  June,  IST^  in  pursu- 
ance of  that  agreement,  it  was  by  the  Judg- 
ment of  aaid  court  so  charged,  and  tbe  same 
has  remained  unchallenged  from  that  time 
until  the  filing  of  the  moUim  for  a  new 
trial  as  a  basis  for  the  present  appeal,  by  the 
esecutor^  they  now  contend  tbat  a  mistake 
was  made  in  the  amount  of  said  principal 
aum,  which  they  contend  ahould  have  been 
$21,SU.78.  instead  of  $283U^  whereby  the 
admlnlatratrlx  obtalna  a  credit  of  $8,603.86 
in  «cesB  of  what  should  be  allowed  on  the 
principal  sum,  and  credit  foir  a  correspond- 
ing excess  on  account  of  the  interest  there- 
on, the  sum  of  which  Is  the  amount  charged 
,tv  the  court,  aforesaid,  and  two  Items  of 


Inrterest  charged  in  tbe  account  of  Henry 
Ames,, amounting  to  $657.80.  Thla  conten- 
tion is  based  upon  a  misconception  of  tbe 
facta  disclosed  by  that  account,  from  which 
It  appears  that  the  aoMrant  of  tiw  cash  ad- 
vanced, exdosire  of  Interest  diargea,  was 
exactly  the  sun  of  and  that  the 

encnbHrs  w6re  right  wtMi  tl^  agreed  that 
that  was  the  true  amount  The  probate 
court  waa  right  when  It  adjusted  the  ac- 
count upon  that  baals.  and  the  circuit  court 
was  right  in  ttnnupon  making  the  interest 
charce  aforesaid.  The  misconception  doubt- 
less arose  from  taking  the  balance  shown 
hj  the  account,  instead  of  the  oasli  ad- 
vancea.  as  the  basis  of  calculation,  unmind- 
ful of  the  fact  that  there  entered  into  the 
balance  a  debit  to  Edgar  Ames  of  $10,000, 
the  value  of  the  persimalty  bequeathed  by 
Heniy  Ames  to  his  wife,  fur  which  no  cor- 
responding credit  was  ther^  taken. 

(h)  It  Is  next  urged  that  the  drcnlt  court 
committed  error  In  sustaining  tbe  referee 
in  overmling  the  exceptlra  of  the  aceeotors 
as  to  what  Is  known  In  the  record  as  the 
'•Neal  Cotton  Matter."  After  a  careful  ex- 
amination of  all  the  evidence  bearing  on 
this  matter  we  reach  tibe  same  ctmclimlon 
as  did  the  referee.  The  tfOlowlns  extracts 
from  his  r^rt  dlsdose  tbe  salient  facte  of 
this  matter,  about  as  brldly  as  can  wdl  be 
done: 

''It  appesrs'that  In  the  year  1864  there  were 
215  bales  of  cotton  near  Alexandria,  La.,  on 
the  banks  of  the  Red  rivor.  In  the  part  of  the 
country  where  Gm.  Banks  wss  then  operating 
with  his  teoops.  This  215  bales  of  cotton  Miles 
Sells,  as  agent  for  Henry  Ames  ft  Co.,  boni^t 
of  Thomas  Keal.  payfaig  him  for  it  tbe  aum  of 
$6,000.  This  cotton  wss  soon  sfter  semd.  tak- 
en on  board  a  United  States  gunboat;  and 
marked  *n.  8.  N.*  Sella,  thtaiklng;  aa  be  tes- 
tUles.  that  tbe  cbsnoes  for  recovering  this  cot- 
ton were  not  good,  sold  one-hslf  of  it  to  North- 
nip  &  Greene  fOr  $8,000^  and.  taUng  NeaTs 
power  of  attonM7  to  enable  him  to  claim  it  In 
Neal's  name,  preceded  lbs  cotton  ap  tbs  Mla- 
staslpiri.  This  cotton  was  atalnMd  to  Cairo, 
and  there  subsequently  add.  snd  the  proceeds 
paid  into  the  registry  of  tbe  United  States  dis- 
trict court  On  his  antval  at  St  IauIs,  SeSs 
saw  B^r  Ames,  and  related  to  him  ^lat  had 
occurred  hi  rsffud  to  this  Neal  cotton.  Sells 
teatlfiea  thtt  he  told  Bdgsr  Ames  ct  tiw  sale 
ol  one-half  of  Ihia  cotton  to  Nortfanv  A  Greeny 
stated  that  Oapt.  Nanson  was  to  have  an  Inter- 
est hi  the  cotton,  and  further  said  to  Bdgar 
Ames  that,  aa  Sdls  *  Co.— a  flnn  fnr  whom 
Sells  was  acting  and  trying  to  get  faodness  In 
the  Sontb-had  got  bo  hnstoeas,  he  (SeUs) 
tbought  ttiat  Mr.  Ames  ou^  to  be  wHttug  to 
l^ve  Sells  ft  Go.  a  pert  of  his  (Hony  Asses  ft 
Go.*s)  htterest  to  this  Neal  cotton.  The  reaolt 
of  this  oonversation.  accordfaig  to  Mr.  Sella, 
was  that  Edgar  Ames  agreed  to  Jet  Sdb  ft  Co. 
have  one-third  of  one-half  of  tbe  net  prafite  of 
this  cotton;  that  la,  Sdls  ft  Co.  wete  not  to  pay 
$1,000,  or  any  sam,  for  ons-thlrd  of  ooe-balt 
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but  thlB  one-tMrd  of  one-half  'wbb  turned  over 
to  SellB  &  Co.  without  any  conafderatlcHi  at  all.' 
Sy  this  arrangement,  thtis  made  between  Hen- 
ry Ames  &  Co.  and  Sells,  Henry  Ames  &  Go. 
were  to  retain  one-edxth.  Capt  Xanson  to  have 
one-sixth.  Sells  &  Co.  to  have  one-slzth,  and 
Northrup  &  Greene  were  to  retain  half,  for 
wliich  they  liad  paid  $3,000.  Under  the  power 
of  attorney  which  he  bad  received  from  Neal, 
the  original  owner  in  Louisiana  trom  whom 
this  cotton  was  purchased,  Miles  Sells  filed  a 
claim  to  the  cotton  In  the  name  of  Neal,  with 
himself  (Sells)  as  agent.  In  the  United  States 
district  conrt  at  Springfield,  UL,  this  cotton 
having  been  carried  to  Cairo  and  libeled  in  the 
district  conrt  tot  the  Southern  district  of  Illi- 
nois. Counsel  were  there  retained  to  proae- 
ente  the  claim  to  the  cotton.  This  was,  of 
course,  in  the  lifetime  of  both  the  Ameses. 
The  litigation  continued,  and  afterwards,  and 
In  the  year  1868,  under  decision  of  the  district 
court,  a  part  of  the  proceeds  of  this  215  bates 
of  cotton,  after  deductions  for  military  salvage, 
costs,  etc.,  was  distributed,  and  in  Jnly,  1868, 
$11,607.49  was  paid  to  the  administratrix  trom 
the  proceeds  of  this  cotton.  As  the  claim  to 
the  cotton  was  made  In  the  name  of  Thomas 
Neal,  the  original  owner,  and  Xeal  had  given 
his  power  of  attorney  to  represent  blm  to  Miles 
Sells,  the  money  was  paid  over  on  its  distri- 
bution to  Sells,  the  distributee  recognized  by 
the  court  Sells  testifies  that  be  paid  over 
their  reactive  share?  to  the  parties  In  Inter- 
est To  Crosby,  the  bookkeeper  and  agent  of 
the  administratrix.  Sells  sent,  on  the  9^  of 
July.  1868,  a  check  for  $11,607.49,  drawn  to 
the  order  of  Henry  Ames  Sc  Co.,  and  with  it 
a  statemoit  from  Sells  &  Co.  to  the  effect  that 
of  this  $11,607.49  the  sum  of  $6,803.74  was 
the  share  l)elonging  to  Henry  Ames  &.  Co.,  and 
$4,803.76  was  the  share  bek>nglng  to  Sells  & 
Co.  Crosby  testifies  that,  on  the  basis  of  the 
statement  thaa  fnmlshed  Mm,  be  made  the  en- 
tries In  his  books  In  regard  to  this  distribution 
of  proceeds  of  this  cotton.  About  the  last 
July  or  Ist  of  Augnst,  he  paid  over  to  Sells 
&  Co.  the  som  of  $4,803.75  as  their  share  of 
this  distrlbntion.  This  sum  of  $6,803.74  ^ras 
all  that  was  ever  realized  to  the  estate  of 
Henry  Ames  &  Co.  troax  the  Neal  cotton.  Witii 
this  sum  of  $6,803.74  the  administratrix  chai^ 
ged  herself  In  her  settlement  of  the  partnership 
estate  filed  on  the  20tb  of  March,  1860.  After 
this  distribution  from  the  registry  of  the  Unit- 
ed States  district  court  of  Springfield,  the  pro- 
ceeds of  which  were  received  and  paid  over  hj 
Miles  Sells,  as  stated,  there  was  still  a  large 
sum  arising  from  the  sale  of  this  Neal  cotton, 
the  rl^t  to  receive  which  evidoitly  invcdved 
different  points  of  law,  or  rested  on  a  different 
basis  from  the  previoos  distribution.  It  ap- 
pears that  this  216  bales  of  Neal  cotton  was  li- 
beled, as  prize,  not  by  itself,  but  with  other 
cotton.  •  •  •  The  evidence  shows  that 
Btrennoua  efforts  were  made  by  way  ot  delib- 
eration and  consultation,  the  parties  meeting 
at  Sprlngfidd  and  etoewhere,  and  oontultlng 
attcnneys  and  agenta,  to  get  the  balance  of  tb« 
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money  in  the  registry  of  court.  The  lawyers 
who  had  been  employed  by  Henry  Ames  &  Co. 
had  little  hope  of  any  further  recov&y,  and,  It 
would  seem,  did  not  care  to  prosecute  the  case 
further.  It  was  thou^t  that  an  act  of  con- 
gress would  have  to  be  obtained  to  get  out  of 
tbe  difficulty  which  presented  Itself.  Mr.  Sells 
consulted  with  Mr.  Crosby,  as  representing  the 
administratrix,  and  with  tbe  administratrix 
herself.  The  result  of  it  all  was  that  nether  Mr. 
Northrup,  nor  Capt  Nanson,  nor  Mr.  Goodln, 
representing  Sells  &  Co.,  was  willing  to  go  on 
with  the  ease.  The  administratrix  took  the 
same  position  as  the  others.  The  matter  was 
drpiK>ed.  Afterwards,  a  claim  agent  named 
COrwlne  applied  to  Northrup,  and  then  to  Sells, 
and  wished,  op  certain  terms,  to  prosecute  the 
case.  This  claim  agent  wanted  one-half  of 
the  amount  recovered,  his  expenses  paid,  and  a 
retainer  of  $1,000  or  $1,200.  There  were  re- 
newed consultations  among  those  interested, 
Mr.  Sells  consulting  the  administratrix  again, 
and  fhs  result  was  that  the  administratrix  and 
all  the  other  parties,  except  Nortbmp  and 
Miles  Sells,  refused  to  contribute  towards  the 
employment  of  Corwine  for  the  further  prose- 
cution of  the  claim.  Northrup  and  Miles  Sells 
employed  Corwine,  and  as  tbe  result  of  this 
renewed  lltlgatlcm  there  was  obtained  and  paid 
over  to  them,  In  1872,  according  to  the  testi- 
mony of  Miles  Sells.  $10,000  or  $12,000.  The 
credibility  of  Miles  Sella  as  a  witness  1b  re- 
flected upon  by  the  exceptors,  but  there  Is  noth- 
ing that  shows  that  hfs  testimony  is  not  to  be 
believed.  This  testimony  of  his  was  taken- In 
1887  as  to  transactions  of  1864  and  subsequent- 
ly. *  *  *  This  cotton  business  began  In  1863. 
Henry  Ames  did  not  die  UDtlIAuguBt,lS6e.  Ed- 
gar Ames  died  in  December,  1867.  Both  tbe 
partn^  knew  Sells,  and  evidently  bad  great  con- 
fidence In  him,  trusting  to  him  the  management 
of  this  cotton  business.  The  evidence  shows 
the  In'others  left  much  to  Sells'  discretion,  as 
the  nature  of  the  business  and  money  risks  at- 
traidant  upon  It  required  they  should  do.  As 
nearly  all.  If  not  all,  cotton  coming  North  was 
seized  t(x  violation  of  the  nonlntercourse  act 
of  congress,  or  otherwise,  title  to  It  could  be 
asserted  only  through  claim;  and  the  general. 
If  not  the  Invariable,  rule  was  that  this  claim 
must  be  made  in  the  name  of  the  original  own- 
er, and  that  his  loyalty  to  the  government 
must  be  proved.  It  is  also  clear  that  Heniy 
Ames  &  Co.  did  not  wish  that  their  names 
should  appear  In  these  transactions.  Milen 
Sells  obtained  powers  of  attorney  from  tbe 
original  owners  to  himself,  and  Henry  Ames  A 
Co.  during  the  lives  of  the  two,  and  Edgar 
Ames  during  his  life,  intrusted  Miles  Sells  with 
all  matters  pertaining  to  these  cotton  transac- 
tions, of  the  details  of  which  he  alcme  became 
cognizant  Undor  these  circumstances,  it  is 
not  strange  that  the  administratrix  followed 
tbe  same  course  of  dealing  and  put  confldenc** 
in  Sells.  He  bad  been  before,  and  necessarily 
remained  after,  the  death  of  the  brothers,  the 
repository  of  knowledge  of  which  tboe  was  no 
written  evldoice.   When  the  Btatement  u  to 

Digitized  by  GooqIc 


674 


43  SOUTHWESTERN  RBPOBTER 


the  respecUre  iDtn^ta  In  the  proceeds  of  thU 
Neal  cotton  came  from  him  In  Jnly,  1868,  u  to 
what  was  dne  to  Henry  Ames  &  Co.  and 
^rttat  to  Sells  &  Co..  the  admlntatratrlx  was 
dealing  with  me  to  whom  the  brothers  had  In- 
trusted this  business  and  left  all  Its  details. 
Nor  was  the  amonnt  paid  over  to  Sella  &  C9o. 
at  once,  or  as  a  matter  of  coarse,  but  time 
was  taken  saffldeDt  for  Investigation.  We  are 
not,  upon  a  suBpIcIfm  that  something  may  have 
been  wrong,  to  jvesmne  such  was  the  fact 
As  to  a  farther  prosecatlcHi  of  the  claim  to 
this  cott(»,  after  the  first  distribution,  the  ad- 
ministratrix cannot,  In  view  of  the  erldence, 
be  held  guilty  ot  negligence.  The  counsel  em- 
idoyed  by  tiie  brotben,  In  th^  lifetime,  con- 
sidered that  there  was  little  or  no  chance  of 
recovery;  nor  does  It  appear  that  any  lawyer 
ever  advised  prosecution.  The  delay  that  oc- 
cnrred  after  full  consnltatlon;  the  refusal  first 
of  all  to  incnr  farther  expense.  In  view  of  a 
case  considered  by  lawyns  almost  hopeless; 
the  subeequwt  refusal  to  proceed  by  any,  ex- 
cept two,— these  tilings  show  how  the  matter 
was  looked  upon  by  the  other  perstms  In  In- 
terest Only  a  claim  agoit  presented  hlmsdf, 
who  Insisted  upon  extravagant  terms,  and  who 
hlmsdf  refused  to  prosecute  the  claim  upon  a 
contingent  fee  of  half  the  amount  I  am  of 
opinion  that  tbls  second  exemption  ooght  to  be 
overruled,  and  that  the  administratrix  on^t 
not  to  be  charged  with  any  amount  on  account 
of  anything  pertaining  to  the  Neal  cotton  mat- 
ter." 

To  ttdfl  statement  and  In  support  of  his  rul- 
ing, It  Is  <xily  necessary  to  add  that  It  appears 
from  the  evidence  that  nelthor  the  administra- 
trix, nor  her  agent  Crosby,  knew  that  Corwine 
had  been  ^ployed  by  Sella  &  Northrup,  or 
that  be  was  seeking  to  recovor  or  did  recover 
anything  on  account  of  this  matter,  until  It 
was  disclosed  In  the  testimony  of  Sells,  taken 
before  the  referee  In  1887,  at  which  time  Sells 
was  tnaolToit  a*  liKig  before  that  time  he  had 
been. 

(I)  It  Is  next  urged  that  the  court  erred  In 
sustaining  the  action  of  the  referee  in  refusing 
to  charge  the  administratrix  with  any  amount 
<m  account  of  the  Blgee  cotton.  The  follow- 
ii^  extracts  from  the  r^>ort  of  the  referee  ex- 
hiMt  the  material  facts  In  that  matter: 

'In  1864,  MUes  Sells,  the  agent  of  Henry 
Ames  &  Co.,"  proposed  to  buy,  and  Elgee,  a 
Southern  planter,  to  sell,  a  "lot  of  cotton 
which  Elgee  bad  at  Bayou  BnfTalo,  Miss., 
constating  of  over  2,000  bales.  Terms  were 
made,  but  before  any  sale  could  be  affected, 
Elgee  reported  to  Sells  that  the  cotton  had 
been  seized  at  Bayou  BufTalo,  a  part  taken 
away,  and  the  rest  destroyed.  Blgee  pro- 
posed that  Sells  shonld  follow  the  cotton, 
which  appears  to  have  been  seized  by  the 
United  States  authorities  as  abandoned  cot- 
ton, and  gave  Sells  papers  and  a  power  of 
attorney  from  him  (Blgee),  and  Sells  accord* 
Ingly  followed  the  cotton,  about  672  bales, 
to  St  Lonla.  This  cotton  bad  been  shipped 
In  tbaxge  of  a  ITnitod  States  government  offi- 


cer, and  was  bdd  by  the  anthoiltieB  In  St 
Loula.  Sells  was  In  constant  commnnica- 
tlon  with  Heory  Ames  A  Co.  Both  the 
brothers,  partners  in  that  firm,  were  at  that 
time  living.  Henry  Ames  did  not  die  nntn 
August  1866.  Bdgar  Ames  died  in  Decem- 
ber, 1867.  It  waa  agreed  between  Miles 
Sells,  on  one  part  holding  the  power  of 
attorney  from  Elgee  and  acting  for  him,  and 
Henry  Ames  &  Co.,  on  the  other  part,  that 
Henry  Ames  A  Co.  should  employ  counsel, 
famish  the  necessary  bonds,  and  pay  ex- 
penses in  any  salts  or  proceedings  necessary 
to  recover  the  cotton,  and  npon  its  recovery 
pay  Elgee  at  the  rate  of  $200  a  bale,  leas 
half  of  the  money  paid  for  tfcpenses.  If  the 
cotton  was  not  recovered,  Henry  Ames  A 
Oo.  were  to  lose  the  sums  advanced.  These 
terms  were  compiled  with  by  Henry  Ames 
&  Co.  A  suit  In  replevin  was  brought  by 
Glover  &  Shepley  and  Henry  Hitchcock,  as 
counsel  for  Henry  Ames  ft  0>.,  In  the  name 
of  Elgee,  the  owner  of  the  cotton,  against 
Lovell,  who  held  possession  of  the  cotton  by 
virtue  of  bis  setaure  for  the  government 
After  various  proceedings,  immaterial  hMe, 
the  cotton  was  bcAA,  and  the  proceeds  de- 
posited with  the  government  to  await  the 
result  of  the  litigation.  This  salt  of  Elgee 
against  Lovell  waa  decided  In  the  United 
States  circuit  conrt  at  St  Loula  against 
plaintiff,  during  the  lifetime  of  both  the 
Ameses.  They  had  an.  appeal  taken  to  the 
supreme  conrt  of  the  United  States,  and 
while  this  waa  pending,  and  before  decision, 
both  the  brothers  died.  The  administratrix, 
after  their  deaths,  advanced  large  sums,  the 
necessary  fees  of  lawyers  and  otbtf  ex- 
penses, to  sustain  the  litigation.  In  Janu- 
ary, 1868,  the  decision  of  the  United  Sta^ 
circuit  conrt  waa  afllrmed  by  tSio  supreme 
court  of  the  United  States.  22  WalL  180. 
Upon  this  there  were  consultations  by  the 
administratrix  and  by  Miles  S^s  with  their 
counsel  to  learn  if  something  further  could 
not  be  done  as  to  recovering  the  proceeds  of 
this  cotton.  Their  counsel  advised  that  the 
matter  was  at  an  end,  and  that  Uiere  was  no 
further  remedy  In  the  premises.  It  appears 
that  tiiere  various  clalmanta  to  this  cot- 
ton,—among  others,  one  Bouchard;  also  Ur. 
D.  D.  Withers,  a  creditor  of  Elgee,  who  had 
a  Judgment  against  Elgee,  as  Withers  testi- 
fied, to  the  amount  of  something  like  $1,000.- 
000,  while  the  cotton  sold  for  between  9300,- 
000  and  $400,000.  The  administratrix  In- 
troduced In  evidence  the  deposition  of  With- 
ers, taken  as  stated  below,  In  New  Tork.  In 
1885.  Withers  testified  that  he  had  an  in- 
terview. In  the  spring  of  1806,  with  Bdgar 
Ames  about  this  cotton;  that  the  proceed- 
ings in  the  replevin  suit  were  never  aban- 
doned, bat  prosecuted  to  the  ^d;  that  he 
(witness)  employed  his  own  counsel  to  assist 
Olover  &  Shepley  In  arguing  the  case  In  the 
supreme  court  of  the  United  States.  Atta 
the  case  had  been  affirmed  In  the  supreme 
court  of  the  United  StatM^  raltmw  bron^t 
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for  tlw  jwoceeda  of  tbia  cotton  In  the  United 
States  court  of  claims  In  tbe  name  of  tbe 
representatlre  of  m^e,  who  had  died,  bnt 
tfarongh  tbe  InstnunentalltT  of  Withers,  and 
about  $860,000  collected  and  finally  distrib- 
uted ttirougb  the  probate  court  of  the  city 
of  New  Orleans,  vhere  Olgee  had  Uved  In 
fall  lifetime.  This  suit,  Withers  testifies, 
was  practically  for  his  own  benefit,  as  he 
-was  the  only  creditor.  Withers  testlfiee— 
and  he  appears  to  be  a  straightforward  and 
trustworthy  witness,  and  Is  one  who  la  call- 
ed to  tbe  stand  by  Uie  exceptors— that  In 
prosecuting  the  suit  In  the  court  of  claims 
be  bad  no  communication  with  any  party 
who  bad  proseflited  the  replevin  suit,  that 
be  bad  nerer  had  anything  to  do  with  the 
administratrix,  and  that  she  bad  nothing  to 
do  with  the  suit  in  tbe  court  of  di^ms.  It 
seems  clear  that  tlie  proceeding  In  the  latter 
court  was  one  undertaken  and  prosecuted 
by  Withers  for  bis  own  buieflt  There  Is 
no  ground  In  tbe  evidence  for  a  ebai^  to 
the  effect  that  by  this  w  any  proceeding  In 
the  court  of  elalnu  the  administratrix  rs- 
celred  any  money  or  proceeds  from  this  Sl- 
gee  cotton.  •  *  *  It  anteors  clearly  from 
tbe  evidence  that  there  was  no  sale  of  any 
part  of  this  Blgee  cotton  to  Henry  Ames  A 
Co.  At  first,  terms  were  agreed  on  between 
Sells  and  ragee;  but  the  cotton  was  seised, 
and  no  sale  was  effected.  Afterwards,  the 
agreement  made  was  stUl  subject  to  the  fact 
that  Elgee  could  give  no  possession  to  the 
cotton  or  its  proceeds,  which  were  held  hj 
tbe  government,  and  claimed  by  It  and  by  a 
number  of  pet^e.  Tbe  money  which  was 
expended  Henry  Ames  ft  Ok,  and  aftw> 
wards  by  the  administratrix,  was  expended 
to  get  the  cotton  or  Its  proceeds  where  the 
contract,  or  Its  essential  feature,  could  be 
put  in  operation.  The  suit  In  replevlQ  was 
faithfully  prosecuted.  Mr.  S^s  repeatedly 
sought  some  fnrtber  proceedings,  but,  as 
Mr.  Hltehcock  says,  Mr.  Shepley  uid  be  re* 
garded  the  decision  as  finally  dlBposlng  of 
any  interest  the  firm  of  Henry  Ames  ft  Oo. 
ml^t  have  In  the  cotton.  Mr.  mtdioock 
told  Mr.  Sells  that  there  was  no  way  of  set^ 
ttng  up  any  fnrtber  claim  to  tbe  proceeds  of 
tbe  cotton,  niere  Is  no  evidence  showing 
tbat  after  this  the  administratrix  further 
prosecuted  the  claim.  *  *  *  It  la  a  pure 
assumption  to  suppose.  In  relation  to  the 
Sagee  cotton,  that,  after  being  defeated  In 
two  coorts,  she  could  faaTe  prosecuted  this 
claim  further  In  ttie  court  of  claims,  and 
there  succeeded  In  recovering  a  furthw  sum 
of  money  upon  It.  But,  bowevw  this  may 
be,  she  had  no  right  to  disregard  the  poslttve 
advtoe  of  the  counsel  selected  and  trusted 
by  the  brothers  In  their  lifetime,  imless  some 
Btato  of  tacts  existed  different  from  any  dls- 
domd  by  the  evidence  In  this  case.  In  my 
opinion,  this  exception  on  account  of  the  Bl- 
gee cottm  matter  should  be  overruled,  and 


the  administratrix  should  not  be  charged 
with  any  sum  by  reason  <tf  anything  shown 
In  this  transactl(Hi." 

That  the  conclusion  reached  by  the  referee 
Is  correct  there  can  be  no  doubt  The  deci- 
sion of  tbe  supreme  court  of  tbe  United 
States,  In  U.  S.  T.  Woodruff,  2S  Wall.  180, 
In  which  the  rights  of  the  dalmante  to  this 
same  cotton  were  considered,  and  In  which 
It  was  held  that  no  one  except  the  owner  of 
the  proper^  seized  and  entitled  to  the  pro- 
ceeds thereof  could  sue  ther^or  In  tbe 
court  of  claims,  shows  that  Henry  Ames  ft 
Go.  would  have  had  no  standing  in  tbat 
cotirt 

(J)  The  executors  next  object  to  the  allow- 
ance, made  the  administratrix  by  titie  referee, 
and  approved  by  the  circuit  court,  for  attor- 
ney's fees  paid  by  her  In  the  proteacted  liti- 
gation growing  out  of  her  effwte  to  make 
setUement  of  the  partnership  estate.  It  Is 
not  contended  that  the  amount  allowed  was 
not  paid,  or  that  it  was  unreasonable  for  the 
services  rendered-  There  can  be  no  ques- 
tion but  that  the  rl^to  of  ttw  parties  were 
conflicting  and  complicated  to  an  extraordi- 
nary degree,  and  after  a  careful  considera- 
tion of  the  whfde  reoud  we  are  satisfied  ttiat 
the  administratrix  endeavored  to  faltiifully 
discharge  her  duties  and  render  a  true  se- 
count  of  her  trust  under  the  most  trying  and 
dttBcnlt  circumstances,  and,  so  thinldng,  we 
approve  tiia  ruling  of  the  drcnlt  court  In  al- 
lowing her  credit  for  attorney's  fees  as  tiie 
same  were  adjusted  by  the  court  We  are 
also  satisfied  that  the  Interest  account  was 
pn^erly  adjusted  In  the  settlement  exc^ 
In  the  particular  mentlMted  in  paragraph  (8) 
of  thlsoplnloiL 

8.  It  ftdlows,  from  what  has  bera  said, 
tbat  tbe  (drcnlt  court  was  In  error  In  find- 
ing tbe  balance  in  the  hands  of  the  admin- 
istratrix belonging  to  the  estate  of  Henry 
Ames  ft  Oo.  and  subject  to  distribution  to 
be  the  sum  of  969,071.71^  and  that  tiiere 
should  be  deducted  from  tbat  amount  tbe 
following  credits,  to  which  tbe  admtolstra- 
trlx  Is  entitied:  As  found  In  paragraph  (1) 
of  this  opinion,  918,760;  as  found  In  para- 
graph (B)  of  tills  opinion.  9E12.508.48;  ss 
found  in  paragraph  of  this  opinion,  $000- 
88r-the  total  of  such  deductions  being  181,- 
80B.81,  leaving  as  tiie  true  amount  In  her 
bonds,  belimglng  to  tiiat  estate  and  sut^ect 
to  distribution,  the  sum  of  928^102.44,  less 
a  reasonable  allowance  for  legal  advice  and 
services  since  the  taking  of  these  appeals. 
Wherefore  It  Is  ordered  that  this  cause  be  re- 
manded to  the  circuit  court  with  dlrectlmiB  to 
readjust  the  account  of  the  administratrix, 
make  final  setttemoit  thereof,  and  dlBtrlbution 
In  accordance  with  the  views  expressed  In  this 
opinion,  and  that  tbe  cost  of  these  appeals  be 
taxed  against  the  executors  of  Henry  Ames, 
deceased-  All  the  Judges  concurring,  except 
SHERWOOD,  J.,  who  dlssenta 
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BELGBER  T.  SBLLABDS. 
(Ooart  of  AK>eBls  of  Kentuckr.  Dec.  18. 1807.) 
Salbb  —  DAMAOsa    FOK    Dblat   IK   Delivkrt  — 

1.  For  the  seller's  failure  to  deliver  the  ^oods 
accordine  to  ttie  terms  of  the  barKain  tiie  meas- 
ure of  damages  is  the  difference  between  the 
contract  price  and  the  market  value  of  the  arti- 
cle at  the  time  when,  and  place  vhere,  it  should 
have  been  delivered. 

2.  Where  the  buyer  of  loxs  had  been  compiled 
to  advance  money  to  have  them  put  into  the  river 
and  rafted,  and  the  evidence  tended  strongly  to 
sliow  that  liie  seller  was  insolveDt,  the  buyer's 
acceptance  of  the  logs  after  the  time  fixed  for  de- 
livery  was  not  a  waiver  of  damages  for  the  de- 
lay, ai  there  mnst  be  oth«r  circumstances  than 
the  mere  acceptance  of  the  goods  manifesting  an 
intention  to  waive  such  damagwi. 

Appeal  from  drctilt  court,  Pike  conntr. 

"Not  to  be  facially  reported." 

Action  hy  John  H.  Sellarda  against  William 
R.  Bddier  to  recover  price  of  loga  sold  to  de- 
fendant Verdict  and  Judgment  for  jdalntifT, 
and  defendant  aiQ>ea]B.  Reversed. 

Connolly  &  Connolly,  f«  appellant 

BURNAM.  J.  The  plalnUtf  brought  tlilB 
suit  to  recover  from  defendant  a  balance  which 
he  claimed  to  be  due  blm  for  logs  sold  and  de- 
UTa«d  defeodanL  He  alleges  that  In  the  year 
1881  he  delivered  to  defendant  a  poplar  raft 
containing  2,600  cubic  feet,  at  IS  cents  per 
cubic  foot;  a  raft  containing  1,662  cubic  feet, 
at  11  cents  per  cubic  foot;  a  raft  containing 
1,100  cubic  feet,  at  11  cents;  and  a  yoke  ct 
oxen,  valued  at  $40,— aggregating  $724.82,— 
whldi  he  credits  with  $152.62,  mon^s  ad- 
Tanced,  and  $210  In  note,  leaving  a  balance 
of  $361.00.  D^endant  by  way  of  answer  and 
counterclaim,  says  that  he  bought  of  plaintiff 
three  rafts  to  be  delivered  to  him  in  good  order, 
on  the  1st  day  of  June,  In  the  Big  Sandy  river, 
at  the  mouth  of  Oiloe  creek,  for  which  he 
agreed  to  pay  16  cents  per  cubic  foot  for  all 
logs  over  25  Inches  in  diameter,  and  11  cent» 
per  toot  tor  all  logs  which  ran  between  20  and 
26  inches  in  diameter;  that  plaintiff  failed  to 
comply  Witt)  his  contract  by  the  ddlvery  of 
the  logs  oo  the  1st  of  Jwie,  and  that  be  did  not 
deUvar  any  (hC  them  before  the  middle  of  De- 
cember fMlowlng;  and  charging  that  the  value 
of  the  logs  had  materially  declined  betweoi 
the  Ist  of  June,  when  tli^  were  to  be  dellT- 
ered,  and  the  16tb  of  Deconber,  when  tbe^ 
were  actually  deUrered.  Defendant  also  al- 
leges Hiat  idaintlff  was  tin  owner  of  only 
2,334  cubic  feet  in  the  big  raft,  as  206  feet  of 
this  raft  banged  to  George  and  Jeff  Bevlns; 
that  he  was  tiie  owner  of  only  1.0SS  cnUc  feet 
In  the  second  raft,  as  28  feet  o£  this  raft  also 
belonged  to  the  same  parties,  and  that  be  was 
compelled  to  and  did  pay  these  parties  $28.80 
tor  theh-  interest  In  these  rafts,  tar  which  he 
dalms  he  Is  entitled  to  credit  He  also  aU^ies 
that  George  and  Jeff  Bevlns  had  a  claim  on 
the  rafts  for  $49.80  additional,  which  he  paid 
to  them  at  the  request  of  the  plaintiff,  for 
whl<di  he  Is  oititled  to  credit;  and  he  alleges 
that  (me  Chancy  daimed  to  be  the  owner  of  a 


part  of  the  logs  included  in  these  rafts  and 
sued  for  by  platatiff,  and  that  he  was  com- 
pelled to  and  did  pay  Chaney  $73.24  in  ex- 
tinguishment of  his  claim,  and  that  he  is  enti- 
tled to  this  additional  credit.  He  alleges  that 
as  plaintiff  failed  to  comply  with  his  contract 
and  deliver  the  loga  at  the  time  and  place  stip- 
ulated in  the  contract  and  as  he  suffered  f?reat 
loss  in  consequence  of  this  breach  of  ctmtract. 
he  should  be  accountable  to  the  plaintiff  for 
only  the  money  actually  received  by  him  for 
the  timber,  after  deducting  the  expenses  of 
marketing  same,  alleging  that  be  reedved  the 
timliar  si^ely  because  he  had  advanced  $150 
for  labor  in  getting  the  rafts  delivered,  and 
that  he  needed  these  rafts  mi  account  of  these 
advancements  and  the  Insolvoicy  of  the  iriain- 
tiff,  in  order  to  save  himself  from  loss.  He  al- 
l^es  that  upon  settlem^t  he  has  overiiaid 
plaintiff  $16.^,  and  makes  hia  answer  a  coun- 
terclaim. All  the  allegations  of  this  answer 
were  denied  by  reply,  and  plaintiff  relies  npcw 
the  acceptance  of  the  logs  at  the  time  they  were 
delivered,  in  December,  as  a  waiver  on  the 
part  of  the  defendant  of  his  rights  growing  ont 
of  the  original  contract,  and  as  an  estoppd 
from  going  behind  what  occurred  at  that  time. 
The  plaintiff  admits  that  he  failed  to  deliver 
tiie  rafts  at  the  time  and  place  contracted  for. 
and  be  also  admits  that  there  was  a  marked 
decline  In  the  value  of  this  timber  during  this 
interval,  and  some  of  the  witnesses  for  the  de- 
fendant put  this  decline  as  high  as  from  four 
to  five  cents  on  the  cubic  foot  Plaintiff  also 
admits  that  he  was  Indebted  to  the  two  Bev- 
Inses  in  the  full  amount  paid  them  by  defend- 
ant but  draied  tbat  be  owed  Ghaney  anything, 
althoo^  it  seems  to  us  that  the  weight  of  the 
evklaice  sustains  the  contention  of  def^idant 
as  to  this  claim  also.  Upon  the  trial  the  Jury 
foimd  a  verdict  for  $271.71  In  favor  oi  plain- 
tiff, upon  wbldi  judgment  was  raidered.  and 
from  that  Judgment  this  appeal  Is  ivoaecnted 
No  error  ot  law  Is  complained  of  on  the  iQipeal, 
as  the  InstmctionB  glren  to  the  Jury  were  not 
excepted  to  in  the  conrt  below,  altfaoogh  they 
are  manifestly  mraneons.  The  mly  ground  np- 
on  which  reveraal  is  asked  Is  tliat  the  renllct  Is 
flagrantly  against  tiie  weight  of  the  evidence. 

It  may  be  stated  as  a  well-settled  principle 
of  law  that,  where  contracts  for  the  aale  of 
diattels  are  broken  by  tiie  remdor's  falfaire  to 
deiirer  tlie  property  according  to  tits  terms  of 
the  bargain,  tiie  vendee  Is  entitled  to  recorer 
dama^  tar  tiie  breedi;  and  ttw  measure  of 
damage  Is  tiie  difference  between  the  cMitraet  • 
price  and  the  market  Talne  of  the  article  at 
tiie  time  whoi,  and  tHB.ce  where.  It  abonld  bare 
been  deHvered.  with  Interest  See  Sedg.  Dam. 
I  734;  Lumber  Co.  v.  Biadlee,  96  Ky.  4M.  2fr 
8.  W.  813.  And  tiie  acceptance  of  an  arttele 
after  tiie  time  spedfled  for  Its  deSrery  does 
not  constitute  a  waiver  of  damages  tor  tbe  de- 
lay, unless  there  are  other  drcumstances  mani- 
festing an  Intcntira  to  waive  mdi  damages. 
Bee  Dignan  v.  Spurr,  8  WaA.  Bt  900,  28  Pac 
S20:  Gaylord  v.  Karst  (Com.  PL)  IT  N.  T. 
Supp.  720;  Lumber  Co^  v.  Altton,  46.Kan.  192. 
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26  Pac.  444;  and  Strain  t.  Manufacturing  Co., 
SO  Tex..622, 16  8.  W.  62S.  There  Is  notbing  In 
the  eTldence  In  this  case  which  conduces  to 
«how  that  defendant  ever  manifested  any  Inten- 
tion to  waive  his  right  to  compensation  for  the 
4tomage  suffered  by  him  which  was  caused  by 
the  alleged  breach  of  contract  on  the  part  of 
the  plaintiff.  He  had  been  compelled  to  ad- 
vance ¥1S0  to  have  the  loga  put  into  the  riva 
and  rafted;  and  if,  as  allied,  plaintiff  was  In- 
fiolrent  (and  we  think  the  evidence  strongly 
tends  to  establish  this  fact),  then  he  had  no  oth- 
er means  of  saving  himself,  and  preventing  the 
loss  of  the  money  he  had  already  advanced,  ex- 
^cept  to  take  the  logs  when  they  were  finally  de- 
livered to  him.  And  the  proof  in  the  case  leaves 
no  room  to  doubt  that  his  damage  arising  from 
this  breach  of  contract  alone  was  largely  In 
excess  of  the  fSO.lO  allowed  him  as  a  set-off, 
not  taking  Into  consideration  the  money  be 
bad  been  compelled  to  pay  the  Bevinses  and 
<]haney.  In  our  opinion,  the  verdict  Is  flag- 
rantly  wrong,  and  the  judgment  Is  therefore 
reversed,  and  the  canse  remanded  fcr  a  new 
trial  consistent  with  this  opinion. 


MIDDLBTON'S  HEIBS  v.  HIDDLETON'S 

DEVISEES. 
XCourt  of  Appeals  of  Kentucky.  Nov.  16.  1897.) 

COKSTBUCnOX  OW  W1I.L— ViSTBD  RlMAINDBR. 

TToder  a  devise  to  N.  for  life,  with  a  pro- 
vision thet  at  her  death  the  property  "shall  go 
and  descend  in  equal  shares  to  her  children  and 
to  the  desceadants  of  such  of  her  children  as 
may  be  dead,"  the  title  vests  in  the  chlldrra  in 
being  at  the  death  of  the  testator,  opening  np  to 
let  in  after-bom  children,  only  the  possession 
and  enjojment  bdng  postponed  until  the  life  ten- 
ant's death. 

Appeal  from  circuit  court,  Shelby  connt7. 

"Not  to  be  officially  reported." 

Action  by  Bettie  Bice  and  others  against 
Pearl  Rice  and  othoia.  Judgment  for  jdaln- 
tlfr^  and  defendants  appeal.  Affirmed. 

Warner  W.  Jesse,  for  appellanta.  Ii.  C. 
M'lllls,  for  appellees. 

HAZELRIOG,  J.  Anthony  Mtddleton  died 
in  1879,  leaving  a  daught^,  Nancy  Elizabeth, 
who  had  theretofore  married  J.  H.  Rice, 
And  to  whom  several  children  had  been  born, 
and  who  were  living  at  Middleton's  death. 
Several  children  were  also  bom  after  his 
death.  The  Interest  these  children  take  under 
the  will  of  the  grandfather,  and  when  that 
interest  vests,  are  the  sole  questions  pre- 
aented  on  this  appeal.  The  clause  of  the 
will  to  be  considered  la  as  follows:  "Item  2. 
After  the  payment  of  my  debts  and  funeral 
-expenses  1  hereby  give  and  devise  to  my  be- 
loved daughter,  Nancy  Elizabeth  Rice,  all 
my  estate,  real  and  personal,  as  her  sole  and 
separate  estate,  to  be  held,  used,  and  en- 
Joyed  by  her  during  her  life,  and  at  her  death 
tbe  same  shall  go  and  descend  In  equal  shares 
to  her  children,  and  to  the  descendants  of 
.such  of  her  cbUdroi  am  may  be  dead."  If 


the  estate  In  Interest  vests  only  utHin  the 
drath  of  the  life  tenant,  and  goes  to  her 
children  then  living,  as  she  is  still  alive,  the 
title  the  adult  children  and  the  life  tenant 
seek  to  pass  In  this  proceeding  would  be  de- 
fective, and  of  uncertain  tenure,  because  It 
cannot  be  known  who  of  the  children  may  be 
living  at  ber  death.  But  If,  under  the  will, 
it  was  the  estate  In  possession  thereby  that 
was  to  be  postponed  until  the  determination 
of  the  life  estate,  and  the  title  was  to  vest 
in  the  children  In  being  at  the  death  of  the 
testator,  opening  up  to  let  In  such  of  them  as 
were  after-bom,  then  tbe  estate  in  all  the 
children  Is  a  vested  remainder,  and  is  unaf- 
fected by  the  death  of  the  life  tenant,  save 
only  In  Its  possession  and  enjoyment.  If  the 
time  be  postponed  until  their  mother's  deatb 
for  the  estate  to  vest,  then  the  title  Is  sus- 
pended awaiting  a  future  event,  and  this  is 
a  construction  not  to  be  thought  of  unless 
required  by  express  language.  It  Is  manifest 
that  we  have  no  such  language  here.  It  can 
hardly  be  said  that  the  language  even  Im- 
ports a  postponement  of  the  estate  In  Inter- 
est, rather  than  a  postponement  of  It  In  ik». 
session.  If  we  attend  strictly  to  tbe  lan- 
guage, tbe  Im[dication  Is  that  what  the  moth- 
er has  goes  or  descends  to  the  children  at  her 
death.  And  this  Is  not  the  estate  In  interest, 
but  the  estate  In  possession,  and  therefore  It 
Is  the  estate  In  possession  which  "shall  go  or 
descend"  to  the  children  at  her  death.  Nor 
Is  this  to  go  or  descend  to  the  children  "then 
living,"  or  to  the  children  "surviving"  the 
life  tenant.  No  such  language  Is  used.  If, 
therefore,  we  say  that  tbe  estate  vesta  at  the 
death  of  the  mother,  we  do  violence  to  a  fair 
Implication  to  the  contrary,  and  besides,  as  we 
shall  see,  violate  a  fundamental  rule  of  con- 
struction, based  on  the  long-settled  policy  of 
our  law,  to  the  effect  that  the  estate  shall 
vest  In  cases  of  this  kind  at  the  very  earliest 
possible  moment  compatible  with  the  re- 
qalrements  of  the  language  to  be  construed. 
And  If  we  say  the  limitation  as  to  the  chil- 
dren refers  to  those  living  at  the  death  of 
the  life  tenant,  we  supply  vital  words  not 
used  by  the  testator,  with  the  result  that  the 
estate  in  Interest  is  suspended  indefinitely. 
Moreover,  it  Is  well  settled  that  the  use  of  the 
words  "shall  go,"  or  "descend,"  or  of  the 
adverbs  "when,"  etc.,  and  "then,"  etc.,  do 
not  Import  a  contingency,  or  "make  anything 
necessary  to  precede  the  vesting  of  a  re- 
mainder, but  only  express  the  time  when  a 
remainder  shall  take  effect  In  possession,  not 
when  It  shall  become  vested."  Williams  v.  Wil- 
liams. 91  Ky.  554,  555,  16  S.  W.  301;  William- 
son V.  Williamson,  18  B.  Mon.  875.  Such  words 
relate  merely  to  the  time  of  the  enjoyment  of 
the  estate.  In  our  opinion,  the  language  under 
consideration  presents  the  case  of  a  pure  vest- 
ed remainder,  In  virtue  of  which  each  child, 
bom  and  to  be  bom.  Is  Invested  with  an  In- 
defeasible fee,  the  enjoyment  and  possession 
of  which  only  are  postponed  until  the  de- 
termination of  the  Ufe  tmasxcy.   And  tbla  Is 

Digitized  by 


678 


48  SOUTHWKSTBJRN  BBFOBTBIB. 


(KJ. 


In  accord,  not  only  with  irtiat  we  concdn 
to  be  the  manlfeflt  taitentton  of  the  testator 
u  e:qneflBed  In  the  words  of  the  devise,  but 
Is  In  line  with  the  unbroken  current  of  au- 
thority. It  Is  In  the  elementary  booke  that 
a  derlae  to  "A.  for  life,  and  after  the  death 
of  A.  to  B.,  vests  an  Interest  in  B.*on  the 
death  of  the  testator,  which  will  not  lapee 
by  the  death  of  B.  hi  the  lifetime  of  A."  Bal- 
lard &  B.  Ann.  B.  B.  8L  Ky.  f  40,  and  au- 
thorities cited.  And  so,  in  2  Washb.  Beal 
Prop.  (5th  Bd.)  p.  228.  it  Is  said  that  "a  de- 
vise to  A.  for  life,  remainder  to  B.  in  fee  at 
his  death,  would  be  a  vested  remainder  if 
B.  is  In  esse;  and,  If  he  die  before  A.,  the 
estate  at  A.'s  death  would  go  to  his  (B.'b) 
hdrs."  The  same  author  says  farther  (page 
280):  "Upon  a  devise  to  A.  for  life,  remainder 
to  the  children  of  J.  S.,  if  J.  8.  has  children 
at  the  testator's  death,  they  would  take  a 
vested  remainder;  and.  If  be  were  to  have 
other  children  during  the  life  of  A.,  and  be- 
fore the  remainder  was  to  take  effect  in 
possession,  it  would  open,  and  let  In  the 
children  bom  during  A.'s  life,  who  would 
take  shares  as  vested  ■ronainders."  And  so, 
continuing,  the  author  says,  when  the  grant 
was  to  A.  for  life,  and  at  her  death  to  her 
children,  it  was  held  to  open,  and  let  In  after- 
bom  children.  In  PhllUps  v.  Johnson  (1853) 
14  B.  Mon.  172,  this  court  had  before  It  a 
devise  of  an  estate  "to  my  sister,  Nancy 
Standeford,  for  her  sole  use,"  etc.,  "during 
her  life,  and  at  her  death  to  be  equally  di- 
vided among  her  children,"  and  it  was  held: 
"Where  a  devise  is  to  the  mother  for  life, 
and  then  to  her  children,  the  right  to  the  re- 
mainder vests  in  the  children  as  they  are 
bom;  and.  If  any  of  them  die  before  the 
determination  of  the  life  estate,  their  interest 
vests  in  their  heirs."  And  to  the  same  effect 
is  the  case  of  Bowling's  Heirs  v.  Dobyns' 
Adm'rs,  5  Dana,  438,  decided  In  1837. 

There  has  been  no  departure  from  these 
cases  and  the  elementary  authorities.  A 
more  recent  case,— White's  Trustee  v.  White, 
8B  Ky.  602,  7  S.  W.  2G,— where  the  remainder 
was  held  to  be  coutingeot,  will  serve  to  il- 
lustrate the  distinction.  The  grant  was  to 
Lucy  Ann  White  for  life,  and  at  her  death 
to  vest  in  fee  simide  in  her  children  then  liv- 
ing, and  tlie  representatives  of  such  as  might 
he  dead.  Here  the  words  "then  Uvlng"  were 
held  to  fix  the  time  vesting  at  the  date  of  the 
death  of  the  life  tenant  And  so  where  the 
devise  is  to  one  for  life,  and  at  the  death 
of  the  life  tenant  to  her  children  surviving 
her,  or  to  her  children,  "the  survivors  or  sur* 
vivor."  Ormsby  v.  Dumesnll,  91  Ky.  601, 
16  S.  W.  459.  WhUe  It  was  said  that  the  re- 
mainder was  a  vested  one,  It  was  said  that 
the  holding  was  not  In  severalty,  and  the  in- 
terest of  one  dying  before  the  life  tenant  be- 
came extinct,  but  that  the  title  vested  In  the 
children  as  a  class.  As  we  liave  seen,  how- 
ever, we  have  no  such  words  In  the  suit  be- 
fore ns  as  "children  then  living,"  or  "children 
mrlThig  her."  or  the  words  *^iut1vot  cnt 


SDTvlvois,"  and  the  taking  here  Is  dearly  in 
severalty,  and  hi  presentl,  with  the  posses- 
sion pos^ned  nntil  the  death  of  the  life 
tenant  The  rule  is  the  same  In  oth^  states. 
In  Allen  v.  Mayfleld.  20  Ind.  283,  the  beanest 
was  to  (Catherine  Allen,  the  testator's  wife, 
during  her  life,  and  after  her  death  to  Us 
adopted  daughter.  Bertha.  Bertha  died  be- 
fore the  life  tenant,  and.  In  answer  to  the 
question  whether  the  estate  In  Bertha  was  a 
vested  or  contingent  one,  the  court  held  It  to 
be  a  vested  estate;  citing  Toll.  Elx'rs,  306;  3 
WUllams,  Bx'rs,  891.  In  Gourley  v.  Wood- 
bury, 42  Vt  397,  the  testator  conveyed  his 
river  farm  to  his  daughter.  Mary,  for  her  life, 
and  at  her  death  to  the  Qve  children  of 
Mary.  The  court  said:  'The  great  wei^t  of 
authority  Is  to  the  effect  that  a  deed  convey- 
ing a  use  for  life  to  one,  with  remainder  to 
another,  is  to  be  construed  as  vesting  the  re- 
mainder immediately  upon  the  date  of  the 
deed,  unless  the  express  words  of  the  deed 
absolutely  fbrbid  such  an  Interpretation. 
Language  almost  precisely  like  that  of  the 
deed  has  beoi  repeatedly,  and  almost  nnl*. 
formly,  held  to  convey  a  vested,  not  a  con- 
tingent remainder."  Leemlng  v.  Sherratt,  Z 
Hare,  14,  23;  Dhigley  v.  Dingiey.  S  Mass.  S36; 
Lane  v.  Ooudge,  9  Yes.  225.  See,  also. 
Green  v.  Hewitt  97  IlL  113.  It  wiU  be  no- 
ticed that  in  some  of  the  cases  cited  the 
names  of  the  remainder-men  are  s^ven,  but 
this  is  Immaterial.  It  Is  hardly  necessary 
to  observe  that  the  word  "childroi,"  when 
used  in  its  legal  sense,  which  is  also  its  com- 
monly accepted  meaning,  Is  a  word  of  pur- 
chase, and  the  children  take  ivedeely  as  If 
their  names  were  called.  The  clause,  "and  to 
such  of  their  descendants  as  may  be  dead." 
means  nothhig  more  than  if,  at  the  time  of 
the  distribution  of  the  estate,  when  the  time 
comes  for  Its  enJoym«it  in  possession,  one  or 
more  of  the  children  be  dead,  their  Issoe  shall 
take.  This,  It  is  true,  vrould  result  anyway, 
but  it  is  a  common  form  of  expression,  denot- 
ing merely  the  Inheritable  quality  of  the 
estate.  lodgment  is  affirmed. 


WOOLLBT  V.  JOHNSON'S  BX'RS. 

(Conrt  of  Appeals  of  Kentucky.  Oct  28, 1807.^ 

Uabshalixs  Assets  and  BscoBtnaa. 

Where  a  testator  had  a  life  estate  In  land, 
with  power  to  dispose  of  It  by  will  or  deed  to 
such  uses  as  he  nui^  sdect  a  devise  by  him  of 
what  property  he  had,  after  die  payment  ot  hS» 
debts,  to  his  sister  and  brother,  was  held  on  a 
former  aroeal  to  be  a  devise  to  his  creditors  Id 
exercise  of  a  power  of  appointment  In  distribut- 
ing the  proceeds  of  the  property  among  hia  credit- 
ors, Ma,  that  a  lien  cieditor,  after  exhausting 
bis  Uen,  stands,  as  to  die  balance  of  his  debt  on 
an  equality  with  other  creditors;  neithw  the 
general  equity  role  giving  to  lien  creditors  a  pro 
rata  iqMn  the  full  amonnt  of  th^  daims,  nor  die 
statute  in  force  at  the  date  of  the  will  postponing 
lien  creditor!,  after  exhausUog  lhar  lleiu,  un- 
to otiier  creditors  shaU  have  reodved  a  som  pro 
rats  equal  with  them,  havhig  any  ap^ioation. 
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Appeal  firom  drcntt  court,  Fayette  contity. 

"To  be  officially  refiortaA." 

Actton  by  li.  O.  Jo1uuod*b  executors 
agalnat  VOlea  D.  Payne  and  otbera  to  fore- 
€doBe  a  mortgage.  From  a  judgment  for 
plafntlffli,  defendants  appealed,  and  that 
Judgment  was  reversed.  See  24  8.  W.  288. 
On  tlie  return  of  the  eaae  to  the  lower  court, 
tt  took  the  form  of  a  creditors'  bBl  for  a 
settlement  of  the  estate  of  K.  Wocdley, 
the  mortgagor,  and  from  a  Judgment  of  dis- 
tribution R.  W.  Woolley  appeals.  Reversed. 

J,  R.  Morton,  for  appellant.  J.  D.  Hunt, 
for  appellees 

HAKEILBIOO,  J.  Aaron  E.  Wocdley  was 
the  owner  in  fee  of  one-half  of  166  acres  of 
land  by  derlse  from  his  motbor.  The  other 
balf  WEB  devised  to  him  from  the  same 
source  for  life,  with  remainder  over  to  oth- 
ers, conpled,  howevra,  with  a  power  to  dli- 
poae  of  It  blm«elf  1^  will  or  dead  to  audi 
uses  as  he  might  aelect  He  undertook  to 
Incumber  his  entire  estate  by  a  mortgage  to 
J<duison  and  lira,  ^ame^  bnt  his  effort  as 
to  the  estate  held  for  life  waa  held  inoperar- 
tive  this  court  (^^a  t.  Johnson's  Bta^r^ 
S6  Ky.  21 S.  W.  288)  because  not  a  valid 
exendae  of  the  poww  of  appointment  under 
the  wHL  The  donee  of  the  power,  however, 
•  -was  held  to  have  exercised  the  power  by  his 
will,  in  which  he  devised  what  property  he 
bad,  after  the  paymoit  of  Us  debts,  to  Us 
slater.  Hra.  Avne,  and  hia  brothers,  Frank 
and  Vertner  Woolley;  and  this  waa  said  by 
this  Court  In  the  fonner  appeal  to  be  "bi 
fact  a  devise  to  cr editors  who  are,  in  ao  tar 
as  this  record  shows,  to  receive  the  proceeds 
of  sale  In  pnvortlon  to  their  respective 
claims."  After  a  return  of  the  case  from 
this  court,  the  other  creditors  were  made 
parties,  and  the  actim  took  the  form  of  a 
credlton^  bill  tor  settlement  of  the  estate  In- 
stead of  a  suit,  aa  it  bad  formerly  been,  to 
satisfy  the  mortgage  liens.  Tbe  sole  ques- 
tlim  before  tbe  chancellor  below  was,  how 
shall  the  assets  of  testator,  A.  K.  Woolley, 
be  distributed?  The  learned  ajwdal  chan- 
cellor adjudged  Johnson's  executors  entitled 
to  one-half  of  tha  proceeds  of  the  sale  of  the 
entire  land,  and  of  this  there  Is  no  com- 
plaint Bnt  in  distributing  the  balance  he 
the  aecutors  entitled  to  a  pro  rata  on 
the  entire  debt,  without  reducing  their  de- 
mand by  tlw  amount  of  the  previous  p^- 
ment  This  is  In  accordance  with  the  rule 
of  marshaling  securitiea  laid  down  In  Logan 
T.  Anderson,  18  B.  Mon.  114,  and  followed 
In  a  number  of  cases  since,  to  the  tfEect 
"that  a  creditor  having  more  than  one  con- 
tract security  will  be  allowed  to  prorate  with 
the  general  creditors  for  the  full  amount  of 
bis  daim,  taking  no  account  of  hia  Indepoid* 
ent  securities."  Hlbler  v.  Davis,  13  Bush. 
21.  The  statute  In  force  at  the  time  of 
Wooller'a  death,  and  which  appellant  Insists 
Is  appllcaUe,  prescribes  an  entirely  differ^ 


«it  rule  for  the  distribution  of  the  assets  of 
Insolvents.  That  statute,  In  the  particular 
mentioned,  is  as  fdlowa:  *3ut  wben  any 
creditor  has  a  lien  and  the  property  subject 
to  the  lien  is  not  suffidrait  to  discharge  the 
debt,  he  shall  not  be  entitled  to  any  portion 
of  the  residue  of  the  estate,  until  all  the 
creditors  not  having  liens  shall  have  re- 
celved  a  aum  equal  uxo  rata  with  such  lien 
creditor."  It  would  seem  that  the  court  be- 
low, hi  departing, from  tbls  atatute,  did  so 
for  the  reason  that  under  the  will  of  Wod- 
ley  the  lien  creditor  bad  a  cUUm  In  the  na- 
ture of  a  contract  right,  not  only  on  the 
one  half  covered  expressly  by  his  mtnrtgage, 
bnt  on  the  other  half  as  well,  and  this  fact 
demanded  the  amplication  of  the  rule  In  the 
Logan  V.  Andenon  case.  It  la  manifest, 
however,  that  while  such  an  application 
here  might  not  be  positively  iUo^cal,  it  Is 
certainly  an  wtenalon  of  the  rule,  and  the 
exact  state  of  case  In  which  the  rule  has 
been  heretofore  aisled  is  not  before  us. 
We  are,  therefore  not  bouid  to  apply  it;  nor 
doea  the  atatute  thm  in  force  necesMrlly 
control  the  distribution.  The  property  Is 
devised  to  Mrs.  Payne,  and  E^nnk  and  Vertner 
Woolley.  The  teatatw  certainly  did  not 
contemplate  a  distribution  of  his  estate  un- 
der the  statute  regulating  Instdvent  estates. 
By  his  appointment  on  behalf  of  his  cred- 
itors—all of  them,  including  Johnson— he 
brought  vrithln  tiieir  reach,  and  not  because 
of  any  diligence  of  tbdra,  certain  property 
which  otherwise  would  have  gone  to  his 
heirs  under  the  wUl  of  hia  mother,  and  pro- 
vided that  certain  of  his  Un  should  have 
the  residue  of  his  estate  "after  the  payment 
of  his  debts."  Tbe  testator  had  already  pro- 
vided for  the  Johnson  debt,  in  part,  at  least, 
and  we  think,  after  applying  the  property 
under  mortgage  towards  the  aaUsfactlon  of 
that  debt,  aa  Woolley  must  have  supposed 
would  be  don^  the  balance  of  it  Is  to  be  con- 
sidered as  included  among  the  debts  of  the 
testator  in  contemplation  of  his  will,  and  to 
stand  on  an  equality  with  all  other  debts  in 
the  distribution  of  the  estate.  It  Is  not  to 
be  supposed  that  the  testator  Intended  dtber 
that  the  Johnson  lien  debt,  after  being  paid 
In  part,  waa  to  be  glvva  undue  advantage 
over  other  debts  under  some  complicated 
rule  for  marahallng  eqalteUe  securitiea,  or, 
on  the  other  hand,  to  be  made  to  take  a 
subordinate  position  in  the  distribution,  and 
be  dmled  a  pro  rata  share  In  what  waa 
left  after  cre<llting  therein  the  proceeds  of 
the  mortgage.  His  Intention  must  have 
been  to  pay  the  Johzison  debt  with  the  pro- 
ceeds of  the  mortgaged  property  as  far  aa 
might  be.  and  then,  out  of  the  balance  of 
the  estate,  pay  the  unsatisfied  lien  debt,  and 
all  other  debte  agalnat  the  estete,  treating 
all  debts  allk^  and  placing  them  on  an  ex- 
act equally.  Sudi  a  dlatributlon  would  be 
in  accord  with  the  present  atetute,  which 
provides  that,  "when  any  creditor  haa  a 
lien,  and  the  property  subject  to  the  lien  la 
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not  snffifient  to  discharge  the  debt,  be  shall 
reeelTe  on  the  remainder  of  the  debt  nnsat- 
iBfled  by  the  lien  property  the  same  pro  rata 
as  other  creditors  who  hare  no  Uen."  Ky. 
St  {  3869.  And  such  a  distribution  is  In  ac- 
cord with  the  lansnaie  of  tills  court  on  the 
former  appeal,  where  it  was  hdd  that,  so 
far  as  the  reccwd  tben  showed,— and  nothing 
Is  shown  to-tbe  contrary  now^—ttae  creditors 
of  Woolley  were  to  receive  the  proceeds  of 
the  sale  *1n  proportion  to  their  lespectlre 
daims."  And  this,  it  seems  to  ns,  Is  the 
equity  of  the  case,  and  conforms  to  the  In- 
tention  of  the  testator.  There  seems  to 
hare  been  no  error  In  the  method  of  paying 
the  Habls  claim,  bat,  for  the  reason  giyen, 
the  Judgment  is  reversed  for  proceedings 
consistent  with  this  t^lnlon. 

VIULS  r.  ADAMS  et  al. 

(Court  of  Appeals  of  Kentucky.    Nor.  10;  1897.) 

CoirsTROOTioir  or  Wiu.— Lira  Ebtats  ob  Fkb. 

D.  devised  all  bis  estate  to  his  wife,  "to 
have  and  to  hold  ber  natoral  life,  for  her  support 
and  maiuteoaDce,  and  to  be  dinxtsed  of  at  her 
pleasare,"  excepuoK  certain  real  estate  devised 
to  his  cniidrai.  which  be  prpvided  should  remain 
In  the  poBsesaion  of  his  wife  dorlnff  her  lifetime, 
"to  control  and  hare  benefit  of  rents  and  income 
therefrom  for  ber  maintenance,  and  ^e  paying 
taxes  thereon."  He  tben  provided  all  other 
lands,  not  otherwise  disposed  of.  bis  yrite  diould 
"have  full  control  and  charKe  or,  and  the  liberty 
and  power  from  me,  by  this  my  will,  to  sell  and 
oonver  each  and  all  tracts  and  parts  of  tracts 
not  sold  or  devised,  to  whomsoever  she  may,  and 
to  di^wse  of  the  proceeds  ss  she  may  deem  beet 
or  desire,  as  1  have  full  confidence  in  her  wis- 
dnn,  Justice,  and  motives";  again  declaring:  that 
"the  property  la  entirely  hers,  and  at  ber  dis- 
posal.*^ Held,  that  the  wife  takes  the  fee  in  all 
the  land,  except  that  specifically  devised  to  the 
chlldreu.  in  which  she  takes  a  ute  estate. 

Appeal  from  circuit  court,  Pike  county. 

"Not  to  be  officially  reported." 

Action  by  George  Ann  Adams  and  otb^s 
against  Ann  DUls,  executrix  of  Jolm  Dills. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals. Reversed. 

Stewart  &  Stewart,  Holt  ft  Holt,  Anzler  & 
Auxier,  and  B.  T.  Bums,  for  appellant  John 
F.  Hager  and  Samud  J.  Salyer.  for  appellees. 

LEWIS,  C.  J.  The  will  of  John  Dills,  the 
construction  of  which  this  case  Involves,  Is 
as  follows;  "After  all  my  just  debts  are  paid, 
I  will  all  my  real  estate,  consisting  of  lands 
and  lots,  and  all  my  personal  assets,  to  my 
Ijeloved  wife,  Anna  Dills,  which  is  to  Include 
dues  of  every  source  and  kind,  and  all  per- 
sonal property,  of  every  kind,  live  stock, 
household  furniture,  boolcs,  &c.,  to  have  and 
to  hold  her  natural  life,  for  her  support  and 
maintenance,  and  to  be  disposed  of  at  her 
pleasure,  excepting  the  following  named  real 
estate,  which  I  devise  as  follows."  Then 
comes  a  description  of  three  tracts  or  lots  of 


land,  fully  distinguished  and  Identlfled,  which 
are  devised  severally  to  hla  dati^hter  G«orge 
Ann  AdamSt  his  daughter  Augusta  York,  and 
bis  son  John  A.  Dills,  and  th^  re^ective 
children.   But  the  lands  so  devised  to  bis 
three  children  he  express^  provides  shall  re- 
main In  possession  of  his  wife  during  ber 
lifetime,  to  control  and  have  the  ben^t  of  the 
rents  and  Inotnae  therefrem  for  her  mainte- 
nance, she  pnying  taxes  thereon.   He  then 
adds:   "All  other  tracte  of  land  or  parto  of 
tracts  not  otb»wIse  disposed  ot  by  me.  or 
mineral  Interests,  my  wife  Is  to  have  foil 
contrcd  and  chat^e  of,  and  the  Uberty  and 
powoc  from  me,  by  this,  my  wHI,  to  sell  and 
convey  each  and  all  tracts  or  parts  of  tracts 
not  sold  or  devised,  to  whomsoever  she  may. 
and  to  dispose  of  the  proceeds  as  she  may 
deem  beet,  or  desire,  as  I  have  full  confldenee 
In  her  wisdom,  Justice,  and  motives."  He 
then  expressed  a  desire  that  no  bond  should 
be  required  of  his  wife,  appointed  executrix, 
and  repeated  the  declaration  that  after  his 
debts  are  paid,  "excepting  what  is  bequeath- 
ed" (by  which  was  meant  that  qtedfically 
devised  to  his  three  children),  "the  property 
Is  entirely  hers,  and  at  her  disposaL  And 
whatever  money  may  be  on  dejKwit  or  other- 
wise on  hand,  or  loaned.  Is  to  be  hers,  the 
same  as  other  assets  herein  willed  to  ber."  A 
short  time  after  the  date  of  the  will  the  tes- 
tator made  a  codicil,  the  main  purpose  of  • 
whit^  appears  to  have  been  to  limit  the  es- 
tate of  his  three  children  to  the  lands  devis- 
ed, for  their  several  lives,  remainder  to  fee 
to  their  respective  children.    But  he  was 
careful  to  add  that  the  codicil  should  not  be 
BO  construed  as  to  give  to  either  of  his  chil- 
dren possession  or  control  of  said  lands  so  de- 
vised to  them  until  after  the  death  of  his 
wife.   Looking  to  the  intention  of  the  testa- 
tor, and  the  plan  adopted  for  disposing  of  his 
estate,  it  is  plain  that  Ills  wife  is  entitled  to 
the  absolute  fee  in  all  the  lands,  except  the 
particular  tracts  devised  to  his  son  and  two 
daughters,  and  their  children;  and  in  those 
tracts  she  lias  a  life  estate.   There  Is  really 
no  necessity  for  resorting  to  accepted  rules 
of  construction  in  order  to  determine  the 
true  meaning  and  purpose  of  the  will,  because 
it  is  too  palpable  for  any  dispute.   The  lower 
court  therefore  erred  In  deciding  that  the 
widow  has  power  to  sell  and  convey  the 
lands,  other  than  such  as  are  q>eclfically  de- 
vised to  the  three  children,  only  for  paymoit 
of  taxes,  debts,  and  for  maintenance:  for 
having,  under  the  will,  the  fee-simple  title, 
she  can  sell  and  convey  all  or  any  of  said 
lands.    But  whether  a  case  might  not  arise 
requiring  the  interposition  of  the  chancellor 
to  protect  her  in  her  old  age  from  tiie  rapacity 
and  imposition  of  others,  we  need  not  decide, 
because  not  now  called  on.   For  the  reasons 
indicated,  the  Judgment  is  reversed,  and  the  : 
rase  remanded  for  further  proceedings  em- 
slstent  with  this  opinion. 
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COMBS      PRIDEMORE  et  al. 
(Court  of  Aiveals  of  Kentucky.    Dee.  18,  1897.) 

FLIADIKG— AlDBH  BT  VRRDrCT---8AI.BS. 

1.  Where  the  only  issue  presented  b7  the  an- 
«wer  was  aa  to  whether  there  was  a  contract  be- 
tween the  parties,  a  defect  in  the  petition  in  fail- 
ing to  show  a  performance  by  idaiotiS  or  breach 
by  defendant  was  not  cured  by  either  the  answer 
or  verdict. 

2.  In  an  action  to  recover  the  nrice  of  logs  aold, 
which  were  nerer  acc^ted  by  defendant,  the  pe- 
tition was  defectiTe  in  failing  to  allege  the  time 
within  vfaidi  the  contract  was  to  be  performed, 
or  that  the  logs  alleged  to  have  been  placed  in 
a  stream  at  d^endant's  reqnest  were  a  part  of 
the  logs  covered  by  the  contract,  or  were  deliv- 
ered within  the  time  fixed  by  the  contract. 

Appeal  from  circuit  court.  Knott  county. 

"Not  to  be  offlcialty  reported." 

Action  by  Ev&m  Pridemore  and  others 
agalnfit  Spencer  Combs  to  recover  the  price 
•of  logB  sold  and  d^vered.  Verdict  and  Judg- 
ment for  jdalntlffB,  and  defendant  appeals. 
Reversed. 

3.  J.  0.  Bacb.  for  appelant  John  L.  Scott 
A  Son,  for  appelleea. 

BUBNAM,  J.  This  ma  an  action  iu>- 
pellees  to  recover  of  appeDant  $896  for  logs 
eold  and  delfrered  to  bim.  It  Is  alleged  by 
appenees  that  In  the  year  1802  they  made  a 
verbal  contract  with  the  appellant  to  deliver 
to  talm  at  the  month  of  Oarr  Fork  aU  tiie  pop- 
lar saw  logs  which  Hiey  saw  proper  to  deliver, 
for  which  appellant  promised  and  agreed  to 
pay  them  46  cents  per  100  feet  for  second- 
class  timber  and  76  cents  per  100  for  flrst- 
class  timber,  and  that  he  would  have  the  tim- 
ber toanded  on  the  ISth  day  of  each  month; 
that,  at  the  Instance  and  request  of  appellant, 
they  hauled  and  placed  In  the  channel  of  Carr 
Fork  75  poplar  logs,  which  contained  400  feet 
each,  and  which,  at  76  cents  per  100,  were 
vrortb  fSSO.  Tbey  allege  that  appellant  fail- 
ed and  refused  to  brand  the  timber  in  accord- 
ance with  his  agreement,  and  that,  after  al- 
lowing several  of  these  branding  days  to  pass, 
a  tide  came,  and  the  logs  were  washed  out 
into  the  vtva  before  they  were  branded,  and  a 
number  of.  them  were  lost  The  defendant, 
by  way  of  answer,  denies  every  allegation  of 
plaintiffs*  petition,  and  way  of  defense  al- 
leges that  he  had  a  contract  witii  the  Lonls- 
Tille  Finance  &  Trust  Company 'to  deliver 
tbem  from  1.000  to  3.000  logs  In  the  Ken- 
tucky river  at  the  mouth  of  Carr's  creek,  at 
the  price  of  60  cents  per  100  for  second-class 
and  75  cents  per  100  for  first-class  logs,  50 
per  cent,  of  which  was  to  be  paid  on  the  15th 
of  each  month  succeeding  the  branding,  and 
tbe  other  60  per  cent,  to  be  paid  when  the 
logs  should  be  delivered  Into  the  Kentucky 
river;  that,  as  he  did  not  have  enough  logs 
to  make  up  the  maximum  number  provided 
for  In  his  contract,  as  a  matter  of  favor  to 
the  appellees,  and  at  thdr  request,  be  permit- 
ted them  to  put  some  logs  they  bad  on  hand 
Into  this  contract  upon  the  condition  that 


th^  were  to  accept  tiie  price  and  payments 
stipulated  In  the  contract  with  the  trust  com- 
pany; that  be  (appeUant)  was  to  assume  no 
responslbUlty  of  branding  or  delivering  the 
logs,  except  that,  when  the  company  should 
pay  tor  the  logs,  he  wonU  turn  over  to  ap- 
pellees the  amonnt  due  to  them  as  the  price 
of  their  logs;  that  he  had  no  interest  In  the 
logs  of  appellees;  and  that  putting  them  In- 
to the  chaun^  of  a  floating  stream  before  be- 
ing branded  waa  an  act  of  negligence  on  the 
part  of  appellees  for  which  he  was  In  no  wise 
responsible.  Tb»  Issue  being  nuule  up,  the 
case  was  tiled  out  upon  the  question  as  to 
whether  there  had  been  a  contract  between 
the  parties,  as  alleged,  which  resulted  In  a 
Judgment  In  favor  of  appdleea,  and  from  that 
Jndgmwt  this  appeal  Is  prosecuted. 

No  error  of  law  occurred  upon  tiie  trial  of 
the  Issue.  In  teet,  the  record  shows  that  all 
of  the  Instructions  were  given  at  the  Instance 
of  appellant,  and  were  excepted  to  by  appel- 
lees, and  the  only  question  suggested  by  the 
tmef  of  counsel  for  app^Uant  upon  which  he 
relies  for  reversal  Is  that  the  allegations  of 
the  petition  as  amended  do  not  state  facts 
sufficient  to  authorise  a  recovery.  No  demur- 
rer was  filed  to  this  pleading,  and  the  Issue 
as  presented  Involved  alone  the  Inquiry  as  to 
whether  there  had  been  a  contract  between 
the  parties,  and  none  as  to  the  acts,  or  omis- 
sions of  the  parties  under  It.  The  petition, 
therefore,  was  not  aided  either  the  an- 
swer or  verdict,  and.  If  It  falls  to  state  a 
cause  of  action.  Judgment  should  be  rendered 
for  appelant  The  petition  falls  to  sfkte  any 
time  within  which  this  contract  was  to  be  per- 
formed, or  that  the  timber  placed  In  the  chan- 
nel of  the  creek  by  appellees  at  the  request 
and  direction  of  appeUant  constituted  a  part 
of  the  logs  which  they  were  to  deliver  under 
the  alleged  contract  or  within  the  time  within 
which  the  contract  was  to  be  performed,  and 
are  not  Identified  by  the  petition  as  a  part  of 
the  logs  covered  the  alleged  agreement, 
A  i>etltIon  must  state  the  facts  which  consti- 
tute a  cause  of  action  In  favor  of  plaintiff, 
and  every  fact  necessary  to  enable  plaintiff  to 
recover  must  be  alleged;  and  every  essential 
averment  required  to  make  a  declaration  good 
under  the  common  law  must  be  stated,  not 
only  to  enable  the  opposite  party  to  form  an 
issue,  and  inform  him  of  what  the  pleader  In- 
tends to  prove,  but  also  to  enable  the  court 
to  declare  the  law  upon  the  facts  stated.  See 
Canal  Co.  v.  Murphy,  9  Bush,  622,  and  Stivers 
T.  Baker,  87  Ky.  S08,  9  S.  W.  491.  It  seems 
to  us  that  the  petition  in  this  case  Is  fatally 
defective  In  the  particulars  Indicated,  and  that 
no  cause  of  action  la  set  forth  therdn,  and  a 
new  trial  should  have  been  awarded;  where- 
fore the  Judgment  Is  reversed,  and  cause  re- 
manded, with  directions  to  allow  a  new  trial, 
and  to  permit  plaintiffs  to  amend  their  pe- 
tition, If  they  so  desire,  and  for  further  pro 
ceedlngs  consistent  with  this  (pinion. 
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COOK  T.  BABNES  et  al. 
(Oonrt  of  Appeals  of  Kentucky.    Dee.  16,  1897. 

BXBODTOBB  —  NCGUOBHCB  IH  FaIUSTS  TO  WlTB- 

DKAW  Bank  Deposit. 
A  testator  had  <hi  deposit  in  bank  $26,000, 
ander  a  contract  not  to  withdraw  it  until  after 
80  daW  notice.  Just  before  his  death  he  ad< 
vised  nis  executor  to  withdraw  the  dqiodt  in 
EDuaU  sums,  as  he  would  push  the  bank  to  t&e 
wall  if  he  attempted  to  draw  aU  at  one  time.  The 
execator,  immediately  upon  qualifying,  gave  the 
bank  the  required  notice,  but  induced  the  bank 
officers  to  pay,  before  the  end  of  30  days,  some 
checks,  to  meet  immediate  needs  of  the  estate. 
Prominent  business  men  advised  the  executor  to 
follow  the  testator's  instructionsL  Between  the 
time  of  bis  goalificatioii,  in  May,  1891,  and 
Jolr  3,1891,  the  executor  drew  oat  about  $10,- 
500.  The  bank  suspended  August  8,  1891.  Be- 
tween July  'Sd  and  Aognst  8th  the  executor  was, 
for  two  wedcs,  disabled,  by  serioQS  idckneBS,  from 
attending  to  bnalneM.  ficfd.  that  executor 
was  not  n^igent. 

Appeal  from  circuit  court.  Nelson  connty. 

"Not  to  be  offleially  reported." 

Action  by  Nannie  Cook  against  Cassle 
Barnes  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Afflrmed. 

Nat  W.  Halstead  and  P.  B.  &  Upton  Mnlr, 
for  appellant  W.  S.  Piyor  and  Ben  Jolin- 
son,  for  appellees. 

HAZELRIGO,  J.  This  Is  an  effort  by  one 
of  the  devisees  under  the  will  of  John  John- 
son, who  died  in  Nelson  county,  to  charge 
the  executor  with  several  thousand  dollars 
lost  to  the  estate  because  left  oa  deposit 
by  the  ^ectttor  In  the  Masonic  Savlncs  Bank 
of  Louisville  until  the  hank's  suspension  or 
failure,  some  months  after  his  qualification. 
The  proof  discloses  that  the  sum  of  some 
$26,000  had  heeu  placed  on  deposit  at  the 
bank  named,  by  the  testator,  under  a  con- 
tract that  It  was  not  to  be  withdrawn  until 
after  30  days'  notice,  and  that.  Just  before 
testator's  death,  he  advised  his  son,  the 
present  executor,  that  he  had  this  money  on 
deposit,  and  that  It  sbotild  be  withdrawn  by 
him,  as  executor,  "In  small  sums,  and  not 
to  draw  all  the  money  at  one  time,  for  the 
bank  was  in  a  shaky  condition,  and.  If  he 
aimed  to  draw  it  all  at  once,  be  would  push  it 
to  the  wall,  and  the  bank  would  pay  none  of 
it,  but  that  the  president  of  the  bank  was 
honest,  and.  If  he  gave  him  time,  he  believed 
he  would  pay  the  whole  debt"  At  the  ear- 
liest opportunity  after  the  death  of  his  fa- 
ther, the  son  qualified  as  his  racecntor,  and 
on  the  following  day  vlalted  LouisrlUe,  and, 
in  company  with  his  attorney,  called  on  the 
bank  for  the  money.  lament  was  declin- 
ed, because  of  the  contract  as  to  notice,  and 
thereupon  immediate  notice  In  writing  was 
glvoL  It  appears  that  the  executor  then 
took  counsel  with  prominent  business  men, 
who  were  acquainted  with  the  general  condi- 
tion of  the  tMOik,  and  was  adTised  by  them 
to  go  slow  In  checfcinc  for  his  money,  and 
to  follow  the  Instructions  of  his  testator; 
that  this  was  the  safest  way  of  getting  the 
whole  of  the  deposit,  and  any  other  course 


would  precipitate  a  suspension.  The  execu- 
tor, by  personal  appeals  to  the  bank  officials, 
got  them  to  agree  to  pay,  before  the  end  of 
the  30  days,  some  checks,  to  meet  the  Im- 
mediate needs  of  the  estate.  He  qualified 
on  May  11,  1891,  and  between  the  time  of 
giving  his  first  check,  on  May  S,  1891,  until 
July  3,  1891,  he  drew  out,  in  checks,  about 
the  sum  of  $10,600.  Since  the  failure  of  the 
bank,  dividends  to  the  extent  of  some  $6,000 
have  also  been  collected  by  the  executor. 
The  bank  closed  Its  doors  on  August  8,  1891. 
The  testimony  of  the  cashier  of  the  bank 
conduces  to  show  that  the  judgment  of  the 
advisers  of  the  executor  was  correct,  and 
that,  if  a  check  for  the  entire  sum  of  the  de- 
posit had  been  presented,  and  payment  of 
it  Insisted  on,  the  bank  could  not  have  paid 
It,  but  would  have  suqwnded.  The  only 
semblance  of  neglect  Is  to  be  tonnd  in  the 
delay  In  cheddng  betwem  the  date  of  tlie 
last  check,  in  July,  until  the  suspenston.  In 
August;  and  this  Is  e^^Ialned  ta|y  tlie  ae- 
rlous  sickness  of  the  executor,  wbliA  dls- 
qualified  him  for  some  two  weeks  from  do- 
ing business.  And,  mcoeoTar,  It  ai^ean 
that  no  Qion^  had  been  obtained  exc^t  <m 
the  personal  application  of  the  executor.  In 
our  opinion,  the  evidence  sbowa  that  the 
oracntor  acted  as  an  ordlnaidly  prudent  man 
would  have  acted  under  similar  circumstan- 
ces; and  the  Judgment,  exonerating  Um  of 
the  charge  of  n^fUgence  and  devastavit.  Is- 
affirmed* 


BOARD  OP  OOTJNCIL  OP  OITT  OP  DAN- 
VILLE V.  PORMAN. 
(Ooort  of  Appeals  of  Kentucky.    Dec.  16,  1807.) 

IlTTOXtOATIMO  LlQUOBS~SiJ.a  BT  DaOOGIST. 

1.  Defendant,  chaiged  with  the  offense  of  Bell- 
ing liquor  as  a  dmgffst  without  a  prenulption,  io 
vlctotuu  of  a  cHy  oralnanice,  was  property  acquit- 
ted, where  the  agreed  statement  of  facts  on 
which  the  case  was  heard  failed  to  ahow  when 
or  wJiere  the  offense  was  oonunitted,  or  that  there 
was  any  ordinance  on  the  aahJect 

2.  Ky.  St  f  26SS,  part  of  local  cption  law. 
which  prohibita  a  druggist  fn»u  ""Ving  more 
than  one  sale  of  liquor  on  any  prescription,  does 
not  apply  nnieas  it  is  shown  that  the  law  has 
been  voted  into  operation  in  the  dty  or  dtatriet 
where  the  sale  takes  place:  and  in  the  absence  of 
such  a  showing,  or  of  evidence  of  the  eElstoioe 
of  an  ordinance  forbidding  sac^  a  sale,  a  druggist 
cannot  be  convicted  therefor. 

Appeal  from,  circuit  court,  Boyle  cotmty. 

'•To  be  officially  reported." 

W.  M.  Forman  was  acquitted  of  selling  liq- 
uor in  violation  of  a  city  ordinance,  and  the 
board  of  council  of  city  of  DanvHIe  appeals. 
Affirmed. 

Chas.  O.  Fox,  for  appelant  R.  J.  Breek- 
enrldge,  Jr.,  for  appellee. 

TTAZiBTiRIGG,  J.  Appellee  was  diarged, 
by  warrants  sworn  out  befm  the  police  court 
of  the  of  Danville^  "with  onlawfuUy  sell- 
ing qtirltnons  liquors,  to  wl^  whtaky,  to  ooe 
Franfc  Sggleton;  said  Fornum  being  a  drag- 
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gist,  and  said  liquor  not  being  sold  on  the 
prescription  of  a  phTSldau  In  said  city,  on 

the  day  oC  October.  1805,  against  the 

OTdlnance  of  said  city  in  such  cases  made 
and  provided."  On  appeal  to  the  circuit  court 
from  a  Judgment  of  conviction  In  the  police 
court,  he  was  acquitted,  and  the  commou- 
-wealtb  has  api»ealed.  The  agreed  facta  sub- 
mitted to  the  court  below  are  as  foUowa:  "It 
Is  agreed  that  the  witness  Eggleton  would 
state  that  he  bought  of  the  defendant,  For- 
man,  whisky  three  different  times  on  the 
same  prescription,  one  or  two  days  apart 
each  time,  paying  for  it  each  time,  and  the 
defendant  would  deny  that  he  sold  Eggleton 
more  than  twice  on  the  same  prescription,  the 
prescription  being  for  one  pint,  and  be  let 
witness  hare  one-half  ot  the  pint  one  day, 
and  on  the  following  day  or  day  after  the 
other  half,  being  paid  each  time  for  amount 
taken;  that  the  prescription  Itself  will  show 
that  It  was  filled  in  part  at  different  times, 
and  the  defendant  was  a  licensed  druggist." 
It  Is  certified  that  "the  above  agreed  state- 
ment of  facts  was  all  the  evidence  Introduced 
on  the  trial  of  the  case."  This  being  true,  the 
judgment  could  not  bare  been  otherwise. 
The  plea  was  not  guilty,  and  there  is  no  argu- 
ment or  proof  as  to  when  the  alleged  ofTense 
was  committed,  and  it  may  have  been  barred 
by  lapse  of  time.  Moreover,  It  does  not  ap- 
pear In  any  way  where  It  was  committed,— 
whether  In  or  out  of  the  city.  Nor  Is  It  shown 
what  the  ordinances  of  the  city  were,  or.  In- 
deed, that  there  are  any  at  all  on  the  subject 
involved;  nor  do  any  ordinances  appear  in 
any  pleading  in  the  case  or  in  the  record  in 
any  way.  17  Am.  &  Eng.  Enc.  Law,  p.  268. 
It  la  true  certain  language  purporting  to  be 
ordinances  are  set  out  in  the  briefs  of  coun- 
sel, but,  of  course,  constitute  no  proof  upon 
which  the  trial  court  could  have  based  a  judg- 
ment. Section  265S  of  the  Kentucky  Statutes 
makes  It  the  duty  of  dru^sts,  who  sell  in  lo- 
calities where  people  have  voted  against  the 
sale  of  liquors  under  what  Is  known  as  the 
"Ix>cal  Option  Law."  to  keep  an  accurate  reg- 
Ister  of  such  sales,  and  preserve  the  pre- 
scriptions npon  which  liquom  are  sold,  and 
further  provides  that  "only  one  sale  shall  be 
made  on  any  prescription."  If  it  were  shown 
by  agreement  or  proof  that  this  law  had  been 
TOted  Into  operation  In  the  city,  or  that  an  j>r> 
dlnance  of  a  similar  character  was  in  force, 
the  state  of  the  case  presented  as  to  the  sales 
by  Foreman  to  Eggleton  would  seem  to  come 
clearly  within  the  provisions  of  the  law. 
Otherwise,  the  patient  would  only  have  to 
provide  himself  with  a  prescription  for  a  pint 
or  quart  of  whisky,  and,  after  calculation  of 
how  many  drinks  there  were  In  a  given  quan- 
tity, boy  and  pay  for  a  drink  at  a  time. 
There  is  nothing  whatever  In  the  law  prevent- 
ing a  sick  man  from  taking  the  medicine  pre- 
scribed for  him  by  his  physician  on  the  prem- 
ises, and  in  extreme  cases  It  is  often  Impor- 
tant to  the  patient  that  he  get  the  speediest 
possible  rdl^  It  the  plan  pursued  by  Fwe- 


man  and  Bggleton  were  permitted  generally, 
there  is  danger  that  the  drug  store,  in  the 
hands  of  less  scrupulous  persons,  might  be* 
come  a  mere  dramaht^.  But,  as  we  have 
seen,  we  have  no  knowledge  of  the  statute  in- 
dicated, or  that  any  ordinance  of  similar  char- 
acter is  ttt  force  In  Danville,  or  that  the 
defendant  sold  any  liquor  within  the  city  lim- 
its, or  within  12  months  before  the  Institu- 
tion of  the  prosecution.  Ilie  Judgment  is  af- 
firmed. 


BOBCHBS  et  al  T.  WILLIAMS  et  aL 
(Oonrt  of  Appeals  of  Kentucky.    Dec  16,  1897.) 
Pbitbrbhob  or  CaaniTOBB  Ofbratizto  as  Assioit- 

MSNT. 

The  fact  that  a  creditor  has  personal  secu- 
rity for  his  debt  does  not  jnevent  h&n  from  main- 
talnliig  an  action,  under  £y.  St.  S  1810,  to  have 
a  transfer  made  by  the  pnndpal  declared  to  be 
a  preference,  and  to  operate  as  an  ^—ignTnpiit 
(or  the  benefit  of  his  oedMrai. 

Appeal  txom  drcnlt  conrt,  ooiinly* 

rro  be  offlciallr  reported.** 

ActkHi  by  J.  W.  Borchea  and  others 
against  Maggie  WllUams  and  others  to  bars 
certain  transfers  made  by  H.  L.  Hunt  de> 
dared  to  operate  ss  an  assignment  for  the 
benefit  of  all  Us  creditors.  Judgment  for 
defendants,  and  platotlffs  appeaL  Rerersed. 

D.  B.  Logan,  for  appellants. 


BURNAM,  J.  Appellants  Instituted  this 
action  under  section  1910  of  the  Kentucky 
Statutes,  alleging  that  appellees  H.  L.  Hunt 
and  J.  G.  Green,  under  the  style  and  firm 
name  of  Green  &  Hunt,  executed  to  appel- 
lants their  two  in'omlssory  notes,  for  flS6.37 
each,  with  defendant  O.  W.  Short  as  surety, 
and  that  no  part  of  either  note  had  ever 
been  paid,  and  further  alleging  that  H.  L. 
Hunt,  one  of  the  appellees,  was  Indebted  to 
other  persons  In  large  sums,  and  that  while 
so  indebted  to  plaintiffs  and  various  other 
persons,  In  contemplation  of  Insolvency,  and 
with  the  design  to  prefer  his  co^efendant 
Maggie  WlUlama,  to  the  exclusion  of  other 
creditors,  and  when  he  did  not  have  suffi- 
cient property  to  pay  his  debts,  he  did,  with- 
in six  months  before  the  Institution  of  this 
action,  deliver  to  her  solvent  accounts  and 
notes  due  him  by  her  co-defendants  Goodin, 
Rice,  and  others,  and  setting  out  the 
amounts  of  such  Indebtedness.  Appellants 
also  alleged  that  appellee  H.  L.  Hunt,  about 
the  same  time,  under  the  same  circumstan- 
ces, and  with  the  same  design,  transferred 
to  his  brother,  the  defendant  G.  M.  Hunt, 
personal  property,  notes,  and  accounts,  of 
the  aggregate  value  of  908,  and  that  he 
had,  under  the  same  circumstances,  and  for 
the  same  purpose,  transferred  and  delivered 
to  bis  mother  $116  In  money;  and  appellants 
prsyed  that  the  sale  of  the  notes  and  ac- 
counts to  fb»  defendants  Maggie  Williams, 
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O.  M.  Hunt,  and  his  mother,  Johanna  Hunt, 
be  adjudged  to  operate  as  an  assignment  of 
all  the  property  of  H.  L.  Hunt  for  the 
fit  of  his  creditors,  and  for  the  pigment  pro 
rata  (tf  all  his  debts.  Appellees  filed  a  gen- 
eral demurrer  to  this  petition,  which  was 
sustained;  and  appdlants,  declining  to  plead 
further,  prosecute  their  appeal  to  this  court 

We  Infer  from  the  brief  of  appellees  that 
the  sole  ground  on  which  the  demurrer  was 
sustained  was  that  It  appear^  from  the  al- 
l^atlon  of  the  petition  <tf  appellants  that 
they  bad  personal  eecurity  on  their  debt,  and 
that  there  was  no  allegation  that  the  surety 
was  Insolvent,  or  that  they  were  In  danger 
at  losing  any  part  of  thdr  claim.  The  mere 
fact  that  a  creditor  has  securl^  upon  hts 
debt  does  not  exclude  him  from  the  rlf^t  to 
prosecute  his  leg^  remedies  for  the  collec- 
tlon  of  his  debt  gainst  the  principal,  and 
we  think  that  the  demurrer  should  bare 
been  overruled.  The  Judgment  Is  therefore 
reversed,  and  the  cause  Is  remanded  ft>r  pro- 
ceedings consistent  with  this  opinion. 


WILSON  et  aL  V.  GAHOTHEBS  et  al. 
(Ooort  of  Appeals  of  Keatucky.    Dec.  18,  1897.) 

Pl.EDOB8~LuBIUTJK8  SsCURSO. 

A  pledge  of  collateral  bj  G.  &  Bro.  to  W.  & 
M.,  "for  the  payment  of  onr  notes  this  day  exv- 
cuted,  or  any  other  unsecared  liability  or  liabili- 
ties of  ours'  to  W.  &  M,,  securea  the  payment 
of  all  liabilities  of  C.  &.  Bro.  to  W.  &  M.,  wheth- 
er secured  or  unsecured. 

Appeal  from  circuit  court.  Nelson  county. 

"Not  to  be  ofBcially  reported." 

Action  by  Wilson  &  Mulr  against  Carothers 
&  Bro.  and  others.  Petition  dismissed  on  de- 
mand, and  plaintiffs  appeal.  Reversed. 

John  D.  Weckllffe,  for  appellants.  O.  T. 
Atkinson,  f <w  appdlees. 

PAYNTBR,  J.  On  October  10, 1890,  OaEOth- 
ers  &  An.  owed  the  awdlants  two  notes,  for 
91.000  each,  to  which  four  persons  had  signed 
their  names  as  sureties.  On  that  day  Caroth- 
ers &  Bro.  seem  to  have  necuted  other  notes 
to  Wilson  ft  Muir  for  otlier  sums,  and  they  de- 
livered to  Wilson  &  Mulr  certain  obligations 
as  collateral  security,  accompanying  which 
was  a  writing  ^gned  by  Carothers  &  Bro..  in 
which  appears  Umgnage  as  foUows,  to  wit: 
"AU  of  which  Is  to  be  held  by  Wilson  &  Mufar 
as  a  colUteial  and  continuing  secnrlty  for 
the  payment  of  onr  notes  this  day  executed, 
or  any  oOier  unsecured  liability,  or  llablUtles 
of  ours  to  Wilson  &  Mulr,  and  to  api^  to  any 
and  all  renewals  of  such  paper,  and  to  that  to 
be  hereafter  executed."  The  sole  question  In 
this  case  Is  wbethv  tbe  language  is  broad 
enough  to  include  the  two  tl>000  notes  men- 
tioned. It  is  contended  that  the  collaterals 
were  only  i^edged  to  secure  the  p^ment  of 
the  notes  that  day  ^ecnted  and  any  other 
unsecured  llaMllt>'.  These  notes  were  liabili- 
ties of  Carothers  ft  Bro.  to  Wilson  ft  Mulr. 
We  tblnk  the  clause  "or  liabilities  of  ouxs  to 


WUson  ft  Mulr"  Is  broad  eoaogii  to  include  any 
UablUtles  which  Carothers  &  Bro.  were  under 
to  Wilson  ft  Mulr.  The  court  should  not  have 
sustained  a  demurrer  to  Oie  petltkm.  The 
Judgment  ts  reversed  for  proceeding  consist- 
ent with  this  opinion. 


GIBSON  et  bL  T.  BOARD. 

(Court  of  Appeals  of  Kentucky.    Dec  18,  1897.) 

Public  Lands — Patents. 

Ber.  St  c.  102,  9  3.  tubaec  S,  provides  that 
"none  but  vacant  land  anall  be  subject  to  appro- 
priation made  under  this  chapter.  Every  entry, 
survey,  or  patent  made  ot  issued  mider  ttda  diap- 
ter  shall  be  void  so  far  as  it  embraces  lauds  pre- 
viourfy  entered,  surveyed,  or  patented."  Subsec- 
tion 7  provides  that  *^tie  legal  title  of  the  land 
shall  bear  date  from  the  time  of  making  the  soi^ 
vey."  Snbeectktn  10  provides  that  "the  register 
may  receive  {data  and  certificates  of  burvey  after 
the  expiration  of  the  time  herein  allowed  by  law 
for  retumiog  the  same;  but  in  such  case  the 
legal  title  ahall  take  effect  only  from  the  date  of 
the  patoit"  A  patent  n  as  issoed  to  F.  Novem- 
ber 12,  1S67,  on  a  survey  made  April  3.  1837. 
and  registered  August  12,  1867.  A  patent  was 
issoed  to  W.  for  the  same  land,  Angnst  30,  ISOS. 
on  a  survey  made  in  April  or  May,  1866.  Held 
that,  thoUKh  F.'a  surrey  was  not  filed  within  the 
time  required  by  law,  it  was  valid,  and  therefore 
the  flDbseqnent  snrv^  and  patent  to  W.  were 
void. 

Appeal  from  circuit  court,  Breathitt  conn- 
ty. 

"To  be  officially  reported." 

Action  by  Gibson  &  CunnlDgham  against 
Buckner  Board  to  recover  damages  for  cut- 
ting and  removing  timber  from  land.  Judg- 
ment for  defendant,  and  plaintiffs  appeal. 
Reversed. 

D.  D.  Sublett,  John  L.  Scopp  ft  Son,  and 
W.  S.  Pryor,  for  appellants.  Wallace  ft  Mc- 
Donald, for  appellee. 

FATNTEm,  J.  Tbe  petttton  for  rehear- 
ing is  granted,  and  the  f^plnlfm  delivered  Ko- 
vember  30,  1887,  Is  withdrawn.  The  appd- 
lants.  Gibson  ft  Cunningham,  brought  this 
action  against  Board  to  recover  damages  A>r 
cuttii^  and  removing  timber  oflT  of  certain 
tracts  of  land  particularly  described  In  the 
petition.  Board  dented  that  he  had  wrong- 
fully cut  and  removed  the  timber,  and  in  the 
aoiended  petltioii  averred  that  he  was  the 
owner  of  two  of  the  tracts  of  land  taenafter 
referred  to.  The  court  adjudged  be  was 
the  owner  of  them.  Neither  of  tiie  parties 
ihas  shown  a  possesscny  title  to  the  land. 
The  case  must  turn  upon  the  question  as  to 
who  acquired  the  tlUe  to  the  property  un- 
der the  grants  from  tiie  commonwealth. 
The  ^idlants,  Olbson  ft  Ounnlngfaam, 
<dalm  undn  the  Caleb  Pnckett  patents,  for 
SO  acres  each.  The  surv^  upon  which  pat- 
ent No.  40,481  was  Issued  was  made  AprU 
3, 1857,  and  registered  August  12,  1867.  and 
the  patent  was  Issued  November  12,  1SR7. 
The  mrvey  upon  which  patoit  No.  40.483 
was  issued  was  made  April  8, 1857,  and  r^ 
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istered  At^ust  12;  1867,  and  tbe  patent 
Kran^  NoTember  12,  1867.  Tbe  appellee, 
Board,  claims  under  the  Heseklah  Webb  pat- 
ent, dated  August  30,  1866|  which  was  Ib- 
Bued  upon  a  survey  made  April  or  May, 
18G6.  which  patent  coTers  the  same  land 
coTwed  by  the  patents  to  Puckett.  It  will 
be  observed  that  the  patentee  through  whom 
Board  claims  the  land  entered,  surveyed, 
and  had  the  patent  Issued  after  the  land  had 
been  surreyed  by  Caleb  Puckett  All  these 
eDtriea.  surveys,  and  patents  were  under 
chapter  102,  Rev.  St»  relating  to  treasuty 
warrant  claims.  This  chapter  had  origin 
In  tbe  act  of  1835,  fcdlowlng  the  language  of 
BDbsecUon  8,  i  3,  c.  102.  Kev.  St,  which  Is 
as  follows,  to  wit:  "None  but  vacant  land 
shall  be  subject  to  appropriation  made  un- 
der this  chapter.  Bvery  entry,  survey,  or 
patent  made  or  issued  under  this  chapter 
shall  be  void  so  far  as  It  embraces  lands  pre- 
viously entered,  surveyed,  or  patented." 
This  court  has  held  In  Kirk  v.  WtlllAmson, 
82  Ky.  161;  Goosllng  v.  Smith,  90  Ky.  1&7, 
13  S.  W.  437;  Davidson  v.  Coombs,  r>  Ky. 
Law  Rep.  812;  Terry  v.  Johnson  (Ky.)  27  8. 
W.  9S4  (construing  chapter  102,  Bev.  St.), 
—that  every  entry,  survey,  and  patent  Is 
void  so  far  as  it  embraces  lands  previously 
entered,  surveyed,  or  patented.  The  act  of 
183S  contained  substantially  tbe  same  pro- 
vision as  the  one  which  we  have  quoted,  and 
in  construing  it  In  McMillan's  Heirs  v. 
Hutcheaon,  4  Bush,  611,  tbe  court  held  that 
such  entries,  surreys,  and  patents  were  void. 
Under  the  caaes  cited,  the  Hezekiah  Webb 
entry,  snrvey,  and  patent  are  void,  and  be 
acquired  no  title  to  tbe  land  in  virtue  there- 
of. It  follows  that  Board  had  no  title  to 
the  land.  The  appellants,  Cunningham  & 
Gibson,  having  acquired  title  through  the 
Caleb  Puckett  patent,  they  were  entitled  to 
maintain  the  action.  Subsection  7,  %  3,  c. 
102,  Rev.  St.,  reads  as  follows:  "The  legal 
title  of  tbe  land  shall  bear  date  from  tbe 
time  of  making  the  survey."  Subsection  10, 
i  3.  c.  102,  Rev.  St..  reads  as  follows:  "The 
register  may  receive  plats  and  certificates  of 
survey  after  the  expiration  of  the  time  hercr 
in  allowed  for  returning  tbe  same;  but, 
in  such  case,  the  l^aJ  title  shall  take  effect 
only  from  the  date  of  the  patent."  It  will 
be  observed  that  under  subsection  7,  when 
the  parties  making  the  entry  and  survey 
comply  with  the  law,  they  acquire  title  to 
the  land  of  tbe  date  of  the  survey;  while, 
under  subsection  10.  if  they  do  not  file  their 
surveys  with  the  register  within  the  time 
fixed  by  the  law,  "tbe  legal  title  shall  take 
effect  only  from  the  date  of  the  patent." 
It  Is  difficult  to  see  what  tbe  legislature  In- 
tended by  this  provision,  if  no  rights  could 
be  acquired  by  reason  of  any  entry  and  sur- 
vey made,  or  patent  which  issued,  between 
the  time  at  which  the  previous  survey  should 
have  been  filed  with  the  register  and  tbe 
Iisatog  of  the  iMtent  thereon.  As  an  orig- 
inal iwopoaltlODt  It  coold  be  very  planilbly 


argued  that  the  legislature  intended  to  re- 
taUi  substantially  section  11  of  the  act  of 
1815  by  subsection  supra.  However,  to  take 
that  view.  It  is  necessary.  In  order  to  give 
any  effect  to  subsection  8,  S  3.  c.  102,  Rev. 
St..  to  hold  that  unless  the  party  making  the 
previous  survey  filed  it  within  the  time  the 
law  required.  It  was  not  to  be  regarded  as 
valid  In  a  controvert  between  the  party 
who  made  It  and  one  who  made  a  subse- 
quent survey,  unless  the  former  was  car- 
ried into  grant  before  tbe  second  survey 
was  carried  Into  grant;  hence  the  legal  title 
vested  In  the  par^  who  made  tbe  first  sur- 
vey of  tbe  date  of  the  patent  However, 
this  court  has  had  before  it  for  Interpreta- 
tion chapter  102,  Rev.  St,  containing  both 
of  these  provisions,  and  has  construed  them 
as  heretofore  stated.  We  fed!  that  we  should 
adhoe  to  the  previous  rulings  of  the  court 
Tbe  act  of  1815  contains  a  section  which 
was  expressly  intended  to  meet  questions 
similar  to  the  one  involved  in  this  case.  Un- 
der that  act  tbe  actual  survey  was  consid- 
ered the  commencement  of  the  title,  and, 
when  perfected  by  grant,  the  title  related  to 
tbe  time  of  the  survey.  Another  section  of 
that  act  to  which  we  have  Just  referred, 
provided  that  If  the  plat  and  certificate  of 
survey  were  not  returned  Into  the  register's 
office  within  the  time  prescribed  by  the  stat- 
ute, such  plat  and  certificate  could  be  regis- 
tered and  grants  Issued  thereon;  but  in  any 
contests  with  other  claimants,  such  grants 
were  to  be  considered  as  vesting  title  from 
the  date  of  the  registry  only,  and  not  from 
the  date  of  the  survey.  Under  the  inter- 
pretation given  that  statute  In  Payne  v. 
Riley,  4  Dana,  38,  tbe  title  under  the  Heze- 
klab  Webb  patent  would  be  held  to  be  su- 
perior to  that  of  tbe  Caleb  Puckett  patent 
The  same  statute,  as  Interpreted  In  Payne 
V.  RIley,  was  the  one  which  was  interpreted 
in  Rains  v.  Klog  (Ky.)  19  S.  W.  32&.  It  ap- 
peared In  that  case  that  on  April  14.  1837, 
a  survey  was  made  for  King  &  Loughlin  un- 
der the  treasury  warrant,  dated  In  February, 
1834,  but  was  not  returned  to  tbe  register's 
office  and  registered  until  December  6,  1846, 
and  tbe  patent  thereon  issued  In  June,  1847. 
It  will  be  observed,  from  tbe  date  of  tbe 
treasury  warrant,  that  It  was  Issued  prior  to 
the  act  of  1835,  and  the  court  held  that  their 
rights  should  be  determined  by  tbe  provi- 
sions of  tbe  statate  in  force  when  It  was  is- 
sued. The  court  In  Rains  v.  King  was  not 
construing  chapter  102,  Rev.  St  In  Adams 
V.  Frazler  (Ky.)  20  S.  W.  268,  the  dates  of 
tbe  entries,  surveys,  and  patents  do  not  ap- 
pear; hence  we  are  unable  to  tell  what  stat' 
ute  tbe  court  was  construing.  When  we 
consider  tbe  statutes  which  the  courts  were 
called  upon  to  Interpret,  it  Is  apparent  there 
Is  no  conflict  In  tbe  decisions  of  tbe  court  on 
the  question  Involved  in  this  case.  We  ad- 
here to  the  doctrine  announced  In  McMil- 
lan's Heirs  V.  Hutcheson.  Kirk  v.  William- 
■on,  Goodiiv  T.  Smith,  and  Davidson 
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Coombs,  for  the  reasons  we  have  given. 
The  judgment  Is  reversed  for  proceedlngB 
consistent  with  this  opinloo. 


BARTRAM  et  sL  v.  BURNS. 
(Ooart  of  Avpeals  of  Eentnckr.    Dec.  18, 1897.) 

APriAL— KWHITID  PLBA.DINa  HOT  PAXT  Of  BbC- 

OBD. 

The  action  of  the  lower  ootut  In  refnaing  to 
allow  a  pleadinc  to  be  filed  cannot  be  reviewed 
nnlan  there  is  an  order  of  oonrt  ""^Ung  the  re- 
jected pteadiog  a  part  of  the  zecoxd,  or  a  bill  of 
ezceptioDB  identifying  it  aa  the  one  offmd. 

"Not  to  be  officially  reportedL" 
On  rehearing.  For  opbilon  on  original  bear^ 
ing,  see  43  S.  W.  248. 

PAYNTER,  J.  Since  delivering  the  opinion 
In  this  cas^  a  re- examination  of  the  record 
dlocloaes  the  fact  that  the  amended  petition 
to  which  the  court  referred  was  not  properl7 
a  part  of  the  record.  There  waa  no  blU  of  ez- 
c^tiw  showing  tiiat  It  was  the  amended  pe- 
tition tendered,  nor  is  there  any  order  of  court 
Identifying  It  The  mere  Indorsement  of  the 
clerk  upon  the  margin  of  this  so-called 
"amended  petition"  that  It  was  the  one  of- 
fered Is  not  snfllclent  The  court  having  re- 
fused to  permit  It  to  be  filed.  In  the  absence 
of  an  ordw  mairing  it  a  pan  of  the  record, 
«r  bill  of  exceptions  sbowhig  It  was  the 
amended  petition  ottered,  It  must  be  disre- 
garded. Nolan  T.  Feltman,  12  Bush,  119; 
Young  V.  Bennett,  7  Bush,  474;  Hortsmau 
V.  Railroad  Co.,  18  B.  Mon.  218;  Vaughn  r. 
MlUa,  Id.  633.  The  opinion  In  this  case  was 
written  upon  the  idea  that  it  was  ivoperly  a 
part  of  the  record.  It  follows  that  the  ap- 
pellanbs  have  not  placed  themselves  in  a 
condition  which  will  enable  the  court  to  de- 
termine whether  or  not  the  court  IkIow  erred 
in  overruling  the  motion  to  file  the  amended 
petition.  In  so  far  as  the  opinion  holds  that 
the  appellants  are  entitled  to  assert  thdr 
claim  for  lasting  and  valuable  ImiH'ovementa, 
It  is  not  to  be  binding  on  the  court  below, 
for  the  reason  that  the  question  adjudged  was 
not  imperly  brought  here  for  review.  It  re- 
sults that  a  rehearing  should  be  granted, 
and  the  case  affirmed. 


RBED  et  at  T.  WHITLOW. 
(Court  of  Appeals  of  Eratucky.    Dec.  Ifi,  1607.) 

JUDOnHT— Rbb  JfTDIOATA— HoMBSTSAD. 

A  Judgment  of  the  United  States  drcoit  court 
overruling  a  motion  1^  defendant  to  quash  an 
execution  sale  on  the  ground  that  the  property 
waa  his  homestead  la  a  bar  to  a  subsequent  aiC- 
tloD  by  defendant  to  recover  the  pn^ierty  on  the 
same  ground. 

Appeal  from  circuit  court,  Bdmonson 
county. 

"Not  to  be  officially  reported.** 

Action  of  ojectment  by  P.  M.  Whitlow 
against  James  P.  Reed  and  others.  Jnd^ 
ment  for  idalntUT,  and  defendants  appeal. 
Rerened. 


W.  H.  Holt,  for  mtp^lants.  W.  Hlnes 
and  J.  8.  L^,  for  appellee. 

aUFFY,  J.  This  was  an  action  of  ^ect- 
ment  instituted  by  the  i^ipellee  against  the 
^pellants  In  the  Edmonson  drenlt  court  to 
recover  certain  town  property  in  the  town 
of  Brownsville,  and  upon  motion  of  appel- 
lants, after  answer  filed,  was  transferred  to 
equity,  and  upon  final  hearing  the  court  ad- 
Judged  in  favor  of  plaintiff  (now  appellee), 
and  from  that  judgment  appellants  have  ap- 
pealed to  this  court.  Both  parties  claimed 
title  nnd&e  W.  M.  Honchin;  the  defense.  In 
sutwtance.  being  that  the  United  States  gov- 
emment  obtained  judgments  against  William 
Merideth  and  Ellas  Merldeth,  who,  it  seems, 
were  distillers,  for  cwtaln  sums  of  money, 
and,  execution  having  issued  thereon.  W. 
M.  Houchln  entered  as  security  on  each  of 
the  Judgments  for  each  of  the  said  Meri 
deths,  and  tibat  the  bonds  were  not  paid, 
but  execution  issued  thereon,  whlA  was 
levied  by  the  United  States  marshal  or  q>e- 
dal  bailiff  upon  the  property  in  question, 
and  the  same  was  sold,  and  bought  by  the 
United  States  government,  and  conveyed 
deed  to  the  govwnment,  and  afterwards  sold 
and  conveyed  to  these  appellants.  It  Is  also 
claimed  that  these  appellants  were  In  Oie 
adverse  possession  of  the  land  when  tlie 
some  was  conveyed  to  ttie  plaintiff.  It  is 
the  contention  of  appellee  that  the  lots  were 
the  homestead  of  HonChin  at  the  time  of  the 
selanre  and  ssl^  and  tiiat  no  title  passed, 
and  ttiat  he  sc^d  and  conv^ed  tiie  same  to 
one  James  Q.  Hardy,  and  that  some  time 
afterwards  Hardy  execntsd  a  title  bond  to 
the  appellee,  and  very  recently,  bi  compli- 
ance with  said  bond,  conveyed  same  by  deed 
to  the  appellee.  Appdlants'  contention  is 
that  under  the  law  as  It  then  existed,  as  ex- 
pounded by  this  court  and  the  United 
States  supreme  court,  the  homestead  was 
liable  to  selsure  and  sale  under  execution: 
and.  further,  that  the  qnMtlon  as  to  the  Ua- 
bUl^  of  the  property  In  controversy  to  the 
seizure  and  sale  was  passed  upon  by  the 
United  States  circuit  court;  that,  after  the* 
ule,  Honchin,  by  proper  proceedings,  moved 
the  drenlt  conrt  to  quash  the  levy  and  sale, 
upon  the  ground  tiuit  the  property  was  his 
homestead,  and  that  same  was  not  liable  to 
sale,  whl<dt  motion  the  court  ovemded.  Ap- 
lidlants  also  contend  that  Hardy  paid  noth- 
ing for  die  property.  The  proof  coodncea  to 
diow  that  the  proper^  was  the  homestead 
of  Houchln  at  the  time  of  the  levy  and  sale, 
and  that  he  afterwards  conr^^  It  to  Hnr- 
dy,  and  testifies  that  Hardy  paid  nothing 
for  It  Hardy's  deposition  has  not  been  tak- 
en; neither  has  plaintiff  given  Ids  depo^tluD. 
It  seems  that  Hardy  had  execnted  a  title 
bond  to  Whitlow  for  the  propwty  some  time 
not  long  after  his  purchase  ftom  EbracUn. 
both  being  after  tUe  sole  aforesaid,  and  it 
seems  that  the  appellee  rented  the  same  out 
for  a  time;  but  atterwa^  It  leaipai  Uiat 

Diqitized 


wards  It  leami 

ibyUOOgle 


YOUJ^G'S  TBU8TEB  t.  BULLBK. 


687 


the  property  was  occupied  by  one  Holmei, 
■who  paid  rent  to  the  United  States  govern- 
uent,  and  It  Is  claimea  that  be  was  In  pos- 
session of  It  at  the  time  that  these  appel- 
lants purchased  same.  It  Is  also  pretty 
clearly  shown  that  Houchin,  after  the  sale, 
bad  attempted  to  hare  the  sale  set  aside  up- 
on the  grounds  hereinbefore  mentioned,  and 
that  the  court  adjudged  against  him.  It 
appears  to  be  admitted  that  the  aune  pr<^ 
-erty  was  exempt  from  execution  under  the 
laws  of  the  United  States  that  was  exempt 
under  the  Kentucky  statute  at  the  time  of 
the  seizure  and  sale  of  the  property  In  con- 
test; and  It  Is  the  contention  of  ai^ellee 
that  the  lot  In  question  was,  by  the  laws  of 
Kentucky,  exempt  from  execution  at  that 
time,  It  being  the  homestead  of  Houchin. 
It  Is,  however,  the  contention  of  appellants 
that,  under  the  law  announced  by  this  court 
In  Com.  T.  Cook,  8  Bush,  220,  the  homestead 
exemption  only  applied  to  debts  or  liabilities 
between  Individuals,  and  that  there  existed 
no  homestead  exemption  as  against  an  exe- 
cution In  favor  of  the  commonwealth;  hence 
that  the  same  rule,  of  necessity,  must  be  ap- 
plied to  execntlons  in  favor  of  the  United 
States.  It  was  held  in  the  decision,  supra, 
that  the  exemption  law  of  1866  was  intend- 
ed to  operate  in  transactions  between  Indi- 
viduals, and  nowhere  refers  directly  or  indi- 
rectly to  the  state.  It  Is  tme  that,  after  the 
seizure  and  sale  of  the  property  In  question, 
this  court  In  Com.  v.  Lay,  12  Bash,  283,  to 
some  extent  modified  the  decision  in  8  Bush; 
but  this  modification  was  after  the  sale  of 
the  property  in  question  under  necuUon  in 
favor  of  the  United  States,  and  it  Is  there- 
fore argued  that,  under  the  law  as  It  exist- 
ed at  the  time  of  the  sale  in  question,  the 
proffertf  ma  not  exempt;  hence  that  per- 
fect title  passed  nnder  the  sale,  without  re- 
gard to  any  modification  or  change  of  the 
rule  of  law  occurring  afterwards.  We  deem 
tt,  however,  nnneceaaary  to  determine  as  to 
the  correctness  of  appellants*  ccmtentlon  In 
this  respect 

The  further  contention  of  appellants  Is 
that  the  question  of  the  liability  of  the  lot  In 
contest  to  the  execution  was  made  and  pre- 
sented by  Houchin  to  the  United  States  cir- 
cuit court  while  he  was  In  possession  and 
fftUI  clalmiag  same,  and  that  the  same  was 
decided  adversely  to  bis  claim;  and  Inas- 
much as  the  said  court  had  Jurisdiction  of 
the  matter,  and  Its  Judgment  therein  has 
never  been  reversed  or  modified,  the  same 
must  be  held  to  be  In  full  force  and  effect 
We  think  that  the  record  discloses  sufficient* 
ly  that  the  ground  of  Houchln's  motion  was 
to  set  aside  the  sale  upon  the  sole  ground 
that  the  property  was  exempt  on  account  of 
it  being  his  homestead,  and  that  that  ques- 
tion was  considered  and  decided  by  the 
United  States  circuit  court.  It  follows, 
therefore,  that  Houchin  had  no  title  to  the 
.  lots  in  question  aftw  the  sale  under  the  exe- 
cution aforesaid,  and,  baring  no  tltie  him- 


self, he  could  not  pass  any  to  Hardy.  The 
other  questions  Involved  need  not  be  dis- 
cussed or  considered.  For  the  reasons  indi- 
cated the  Judgment  of  the  court  below  Is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  dismiss  appellee's  petition,  and  for 
proceedings  not  inconslatent  herewith. 


YOUNG'S  TRUSTEE!  v.  BULLEN. 
(Court  of  Appeals  of  Kentucky.    Dec.  IT,  1897.) 

PbOCBBS  —  SbKVICB  on  NOMBBSIDBNTa — CONVLIOT 

or  Laws  —  BKroBOSHSNT  or  Habbibd  Wo- 
man's COSITRAOT  MaOB  n  AXQTHU  BtAT>— 

TsDsn— Famtibs. 

L  Civ.  Code,  S  66,  provides,  excepting  certain 
peruMw  under  dlBablUty,  that  'If  a  defendant  be 
out  of  this  state,"  the  plaintiff  may  have  a  copy 
of  the  potion,  whh  a  snrnmonB  annezedt  serrod 
on  him.  Section  419  provides  that  no  personal 
judgment  shall  be  rendered  on  service,  bb  provid- 
ed bv  section  66.  The  Code  previously  in  force 
provided  tor  the  same  mode  of  service,  and  de- 
clared that  It  should  be  deemed  actual  servloe. 
Held,  that  the  service,  parsoant  to  section  56, 
avoids  the  necessity  of  appointing  an  attorney  to 
defend,  or  of  executing  a  oond  before  judgment 
as  provided  in  cases  of  constructive  service,  ana 
sutntnises  a  judgmept  auldecting  any  prniMty 
of  the  defendant,  whether  he  b«  a  nonresident, 
or  merely  an  absent  defendant 

2.  PlalntiS  may  testif;  for  himself  sgainst  a 
nonresident  defendant  who  has  been  served,  u 
provided  by  Civ.  Code,  {  C6. 

3.  A  contract  executed  by  a  married  woman  la 
another  state,  where  it  is  valid,  can  be  enforced 
in  KentDcky  by  subjecting  her  [ooperty  In  Ken- 
tucky to  the  payment  of  the  debt  tbse  created. 

4.  Under  a  will  authorizing  a  deTisee  to  select 
a  trustee  from  several  persons  nairted,  and  pro- 
viding that  the  said  trustee  Bhall,  -irith  the  con- 
sent of  the  devisee  and  her  hnrttand,  have  the  ab- 
solute control  and  management  of  the  prt^rty, 
the  income  to  be  paid  to  the  cestni  que  trust  for 
life,  and  at  her  death  the  prindpal  to  go  to  her 
children,  the  trustee  is  a  necessary  party  to  an 
aetkm  to  subject  Uie  income  to  the  payinent  of 
a  debt  of  the  oestnl  que  trust,  and  may  make 
defense  and  prosecute  an  am>eBl. 

5.  A  trustee  who  has  made  an  muuccesBfal  de- 
fense to  an  action  to  subject  the  Income  of  the 
trust  estate  to  the  payment  at  a  debt  of  the  ces- 
tui que  trust  is  not  entitled  to  an  allowance  of 
attorney's  fees  out  of  the  trust  estate  until  the 
debt  has  been  paid. 

6.  A  trustee  having,  in  good  fnitb,  paid  out, 
for  the  support  and  maintenance  of  the  cestui  que 
trust,  the  amount  of  certain  collections  before 
they  were  actually  made,  a  judgment  refmdng  to 
compel  him  to  pay  such  sums  on  a  debt  of  the 
cestui  que  trust  will  not  be  disturbed. 

Appeal  from  drcult  court,  Henderson  county. 

"Not  to  be  officially  reported." 

Action  by  Charles  W.  Bullen  against  H.  M. 
Young,  Sudie  S.  Young,  and  Horry  Soaper,  trus- 
tee of  Sudle  S.  Young,  to  subject  the  trust  es- 
tate to  payment  of  a  debt  Judgment  for  plain- 
tiff, and  Harry  Soaper,  trustee,  appeals,  and 
plaintiff  flies  cross  appeal.  Affirmed. 

Yeaman  &  Lockett,  for  aiq^dlant  S.  B.  & 
R.  D.  Vance,  for  appdlee. 

WHITE,  jr.  H.  M.  Young  and  Sudle  8. 
Young  are  husband  and  wife,  and  In  the  year 
1888  lived  In  Kansas  Oty,  state  at  Missouri, 
and  w title  there  they  borrowed  from  the  Con- 
tinental National  Bank  of  St  Louis,  Mo.,  of 
wblcib  wtellee  wu  cashier,  the  mjp  of  IB^QOO. 
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Tbte  note  was  renewed  several  times,  and  each 
time  signed  hy  the  wife  and  husband.  Tbere 
waa  $2,500  paid  on  this  note  to  tbe  bank,  and 
finally  appellee,  flirough  whose  Influence  with 
tbe  bank  the  ktan  was  made,  himself  paid  off 
the  note  to  the  bank,  and  took  the  note  of  Mrs. 
Young  and  her  husband  for  the  amount  so 
paid.  This  note  to  appellee,  Bullen,  waa  re- 
newed several  times,  but  tbe  last  renewal,  and 
tbe  one  sued  on,  was  dgned  in  the  state  at 
Pennsylvania,  and  sent  by  mall  to  appellee  In 
St.  Louis,  Mo.;  Young  and  wife  having  left 
the  state  of  Missouri,  and  moved  to  the  state 
of  Pennsylvania.  This  action  is  brought  by 
appellee  on  the  last  renewal,  and  by  It  he  seeks 
to  subject  the  estate  of  Sudie  S.  Young  that  la 
In  the  state  of  Kentucky,  Henderson  county,  in 
the  hands  of  a  trustee  appointed  by  the  wUl  of 
Sudle  S.  Young's  father,  to  the  payment  of  this 
note.  The  petition  filed  makes  both  Sudle  S. 
Young  and  her  husband  and  Harry  Soaper, 
trustee,  parties  defendant.  There  was  an  affi- 
davit for  warning  order  filed,  tbe  same  was 
made,  and  attorney  appointed  to  defend.  The 
appellee  also  took  a  copy  of  the  petition  and 
summons,  and  obtained  service  in  the  state  of 
Pennsylvania,  as  provided  by  sectlMi  56,  Civ. 
Code.  Actual  service  was  had  on  the  trustee, 
and  he  alone  filed  answer,  and  denied  die  right 
of  appellee  to  subject  any  part  of  the  trust 
estate  in  his  hands  to  tbe  payment  of  appellee's 
note,  and  pleads  that  Sudie  S.  Yom^  Is  one  of 
the  children  of  William  Soaper,  who  died  tes- 
tate In  Henderson  county,  and  by  the  will  of 
said  Soaper,  which  was  duly  probated,  etc.,  It 
is  provided  as  follo-tra:  "Item  8.  It  Is  my  will, 
and  I  direct,  that  the  property  of  every  kind 
herein  devised  to  my  daughters  shall  be  held 
in  trust  for  their  aerate  use  and  benefit  by 
my  sons,  RIcbard  H.  Soaper,  Thomas  Soa[>er, 
William  Soaper,  and  Harry  Soaper,  and  my 
soDS-ln-law,  L.  C.  Dallam  and  S.  K.  Sneed,  but 
I  authorize  each  of  my  daughters,  from  the 
persons  above  named,  to  select  one  as  and  for 
her  trustee,  and  the  trustee  so  selected  shall 
exercise  the  trust  for  and  m  behalf  of  her  so 
selecting  him,  exclnsive  of  the  others  above 
named  as  trustees.  The  said  trustee,  with  the 
written  consent  of  my  daughters  and  their  hus- 
bands. If  tbey  have  any,  shall  have  the  absolute 
control  and  management  of  said  property,  and 
may  loan  out,  sell,  Invest,  or  reinvest  It,  as  to 
them  may  seem  best.  My  said  daughters  shall 
have  the  use  of  said  property,  and  the  absolute 
right  to  Its  annual  profits  or  proceeds,  my  ob- 
ject being  to  presore  the  principal  in  snch 
shape  as  they  may  prefer  during  their  lives, 
and  that  at  their  death  It  shall  go  to  tbdr  chil- 
dren, and,  in  default  of  children,  to  tbdr  right 
hrirs,  or  persons  as  they  may  by  last  will  and 
testament  appoint"  The  property  In  the  hands 
of  the  trustee  Is  10  bonds  of  $1,000  each  of  the 
city  of  H^idersoD,  and  294  acres  of  land  In 
Henderson  county. 

It  la  allied  In  tbe  answer  of  tbe  trustee  that 
Sudie  S.  Young  is  a  married  woman,  and  has 
children  living.  It  la  contended  by  tbe  trustee 
that  Sudle  B.  Young,  nnder  the  wlU  of  her  fa- 


ther, took  only  a  life  estate  In  the  property  de- 
vised to  her,  with  remainder  to  her  children, 
or  to  such  person  as  she  might  appoint,  and 
that  the  said  property  was  not  subject  to  a.p- 
pellee's  debt  This  answer  of  the  trustee  de- 
nies that  the  note  sued  on  la  the  debt  of  the 
married  woman,  Sudle  8.  Young,  but  charges 
that  the  same  was  and  Is  the  debt  of  ber  bus- 
band,  H.  M.  Young,  alone.  Sudle  S.  Young 
nor  her  husband,  H.  M.  Young,  ever  appeare<l 
or  answered,  or  made  any  defense  to  tbe  ac- 
tion. The  case  was  tried  by  the  chancellor 
upon  the  testimony  of  appellee,  Bullen,  and  of 
proof  of  the  laws  of  the  state  of  Hlssonri. 

The  court  rendered  Judgment  ascertaining 
the  amount  due  on  the  note,  adjudging  it 
to  be  the  debt  of  Sudie  S.  Young,  and  that 
the  rents  and  interest  of  her  property  situ- 
ated In  H^derson  coimty  were  subject  to  its 
payment,  and  directed  the  appellant,  trustee, 
to  pay  the  debt  of  appellee  out  of  the  rents 
of  the  land  and  tbe  interest  on  the  bonds  as 
they  are  collected  by  him;  but  tbe  court 
did  not  subject  the  property  itself  to  tbe 
payment  of  the  debt,— only  Ita  income,— and 
adjudged  appellant  to  pay  to  appellee  $125. 
rents  collected,  and  then  In  his  hands. 
From  this  Judgment  the  trustee  alone  ap- 
peals, and  contends  that  Sudle  S.  Young  and 
her  husband  were  not  before  the  court  at 
tbe  date  of  the  rendition  of  the  Judgment, 
or  at  all,  aud  that  no  Judgment  could  be  ren- 
dered against  her  or  her  husband,  subjecting 
her  property  In  Henderson  county  to  tbe 
payment  of  appellee's  debt,  and  that  tbe 
service  had  by  delivery  of  a  copy  of  the  peti- 
tion and  summons  to  Sudle  S.  Young  and 
H.  M.  Young  in  the  state  of  Pennsylvania 
was  not  an  actual  service,  but  only  con- 
structive, and,  if  constructive,  the  Judgment 
was  erroneous,  because  no  bond  was  given, 
as  required  by  the  Code  in  cases  of  construc- 
tive service.  Chapter  2,  tit  "Service  of 
Summons,"  art.  1,  which  includes  sections 
47  to  56,  inclusive,  of  the  Civil  Code,  pro- 
vides how  summons  may  be  served.  Sectioo 
66  of  said  chapter  and  title  provides:  "Ex- 
cepting infants,  under  the  age  of  fourteen 
years,  other  than  married  women,  and  per- 
sons of  unsound  mind  and  prisouers,  if  a  de- 
fendant be  out  of  this  state,  the  plaintiff  may 
take  a  copy  of  the  petition,  certified  by  the 
clerk,  with  a  summons  annexed  thereto, 
warning  him  to  appear  and  answer  the  pe- 
tition within  sixty  days  after  the  same  shall 
have  been  served  on  him,  and  may  cause  a 
copy  thereof  to  be  delivered  to  such  defend- 
ant by  a  person  to  whom  he  Is  personally 
known.  Proof  of  the  delivery  Bhall  be 
made  by  the  affidavit  of  the  person  making 
it,  indorsed  on  or  annexed  to  the  certified 
copy  and  summons,  in  which  the  time  and 
place  of  the  delivery,  and  the  fact  that  the 
defendant  was  personally  known  to  the  affi- 
ant, shall  be  stated.  The  officer  before 
whom  the  affidavit  la  made  shall  certify 
that  tbe  affiant  Is  personally  .known  hy  him 
to  be  worthy  of  credit."   ^nils  recoid  Bbow» 
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that  service  was  bad  on  Sadie  S.  Toung  and 
H.  M.  YooDg  In  BUbstantial  compliance  wltb 
this  section.  Therefore,  the  very  material 
Inquiry  arises  as  to  the  effect  of  such  serr- 
ice.  Section  86  of  the  Old  Code,  under  the 
head  of  "Actual  Berrlce,"  Is  identical  with 
section  56  quoted  supra,  followed  by  sec- 
tion 87,  which  declares  that  service  sec- 
tion B6  shall  be  deemed  actual  Berrfce,  and 
the  case  shall  stand  for  trial  at  the  first 
term  beglnnlns  not  less  than  60  days  there- 
after. In  the  case  of  Berry  r.  Berry,  6 
Bush,  S9i,  this  court  held  that  this  section 
permitted  service  on  nonresident  defend- 
ants. By  section  419,  Ctv.  Code,  it  Is  ex- 
pressly provided  that  no  personal  Judgment 
shall  be  rendered  on  serrtee,  as  proTlded  1^ 
section  66. 

We  are  of  opinion  that  the  service  had  In 
pursuance  to  section  66  avoids  the  necessity 
of  appointing  an  attorney  to  defend,  or  of 
executing  a  bond  before  Judgment,  as  pro- 
Tided  In  cases  of  constructive  service,  and 
that  after  such  service  a  Judgment  may  be 
rendered,  subjecting  any  property  of  the  de- 
fendant so  brought  before  the  court,  wheth- 
er that  defendant  be  a  nonresident  or  an  ab- 
sent defendant.  Taking  this  view  of  the 
case  disposes  of  the  objection  urged  to  the 
testimony  of  the  plaintiff  below,  Bullen. 

By  tbe  proof  In  the  cose,  we  hold  that  the 
Dote  sued  was  for  credit  given  to  Sndie  S. 
Young,  and  her  note  was  taken  and  was  de- 
tlvered  and  dated  and  payable  In  the  state 
of  Missouri,  and  la  snbject  to  the  laws  of 
Bif  IssoutL  Tbe  proof  showiS  tbat  In  the  state 
of  Missouri  a  married  woman  has  power  to 
make  contracts  In  her  own  name,  and  bo 
bind  herself  and  her  property,  both  real  and 
personal,  and  that  she  can  borrow  money, 
and  execute  her  note  therefor,  so  as  to  bind 
herself  and  her  property  and  estate  for  Its 
payment.  The  question  then  arises  as  to 
whether  a  contract  executed  by  a  married 
woman  In  the  state  of  Missouri,  where  it  Is 
legal  and  binding,  can  by  suit  be  enforced 
In  the  courts  of  Kentucky,  so  as  to  subject 
her  property  here  to  the  payment  of  her 
contract  debt?  This  question  was  before 
the  court  in  the  case  of  Gibson  v.  Sublett 
82  Ky.  606,  and  the  court  then  said  (opinion 
of  the  court  by  Judge  Lewis):  "In  our  opin- 
ion, whenever  It  Is  ascertained  and  deter- 
mined, by  Judgment  of  court,  tbat  a  con- 
tract made  by  a  married  woman  In  another 
state  IB  valid  and  binding,  as,  according  to 
the  rule  founded  upon  comity  between  the 
states,  tbe  contract  In  this  case  must  be 
adjudged,  the  remedy  provided  for  tbe  sat- 
isfaction of  Judgments  should  be  applied  as 
Uiough  the  Judgmeat  was  against  a  feme 
sole,  or  a  married  woman  Invested  with  the 
rights,  and  subject  to  the  responsibilities,  of 
ft  feme  side."  This  doctrine  la  supported 
by  Mllllken  v.  Pratt,  125  Mass.  374;  Wood 
V.  Wheeler,  111  N.  C.  231,  16  B.  B.  418; 
Brans  v.  Cieary,  125  Pa.  St.  204,  17  AtL 
440;  Wright  t.  Remington.  41  N.  J.  Law, 
48S.W.— 44 


48;  Robinson  v.  Queen,  87  Tenn.  445.  11  S. 
W.  sa  The  case  of  Rube  v.  Buck  (Uo. 
Sup.)  27  S.  W.  412,  cited  by  counsel,  was 
decided  by  a  divided  court,  but  the  points 
principally  discussed  seem  to  be  that  at  the 
time  of  contract  there  was  no  action  main- 
tainable against  a  married  woman  by  the 
laws  of  Missouri,  and  the  spirit  of  comity 
did  not  require  tbat  a  nonresident  shall  be 
allowed  a  remedy  which  by  the  policy  of 
the  state  Is  denied  to  the  citizens.  The  con- 
tract In  this  case  was  made  in  Dakota,  be- 
fore the  act  of  the  state  of  Missouri  remov- 
ing the  disabilities  from  a  married  woman 
was  passed.  Judge  Sherwood,  in  a  very 
able  dissenting  opinion,  maintains  that  the 
action  could  be  maintained  against  a  mar- 
ried woman  to  the  extent  of  her  valid  con- 
tract made  In  Dakota,  although  that  con- 
tract was  prohibited  by  the  laws  of  Missou- 
ri, and  no  remedy  given  by  the  latter  state 
for  its  enforcement  It  seems  to  be  well 
settled  in  this  state  and  many  others  that 
a  contract,  If  valid  where  made,  Is  equally 
so  everyvrhere,  and  will  be  enforced  in  the 
courts  of  this  state.  Story,  Confl.  Laws, 
IS  66,  102. 

Appellee  complains  that  the  appellant, 
trustee,  had  no  right  to  make  defense  to  the 
action,  or  to  prosecute  this  appeal.  We  are 
of  opinion  he  was  a  necessary  party  to  the 
actloK,  and  this  seems  to  be  conceded  by 
appellee  making  him  a  party,  and  would 
have  a  right  to  make  defense,  If  an  attempt 
bo  made  to  appropriate  the  trust  fund  In 
his  hands  wrongfully,  and  In  which  event 
be  would  be  entitled  to  on  allowance  of  rea- 
sonable attorney's  fees,  to  be  paid  out  of 
the  trust  estate;  but,  having  made  an  un- 
successful defense,  we  are  of  opinion  he  was 
not  entitled  to  his  attorney's  fees  out  of 
the  trust  estate  until  after  appellee's  debt 
is  paid. 

It  appears  from  the  report  of  the  trustee 
that  he  had  collected,  November  1,  1895, 
¥260,  and  August  29,  1895,  $100,  and  tbat 
before  the  actual  collections  he  had  In  fact 
paid  said  sums  to  his  cestui  que  trust  In 
good  faith  for  her  support  and  maintenance, 
and  these  sums  the  court  In  Its  Judgment  re- 
fused to  compel  the  trustee  to  pay  appellee 
on  his  debt  We  do  not  feel  Inclined,  under 
the  circumstances,  to  disturb  this  part  of 
the  Judgment.  Wherefore  the  Judgment  on 
the  cross  appeal  Is  afSrmed,  and  on  tbe  orig- 
inal appeal  affirmed,  with  damages. 


BOONET  V.  COMMONWEALTH. 
(Oonrt  of  Appeals  of  Kentucky.    Dec.  7. 1887.) 

OaiHBS  BAILHOADS  —  DlfiTl'KBINO  TRACK 

PiSTrBBS— IXDICTVBXT— EviDRNCl. 

1.  An  indictment  under  Ky.  St,  §  807,  making 
It  an  ofFenne  to  disturb  a  fixture  attached  to  the 
track  or  switch  of  a  railroad  In  opemtion.  need 
not  allege  rbat  the  railroad  oompauy  was  a  cor- 
poration authorised  to  do  business  in  the  state. 

2.  Admission  of  nilefti^^zi^^<9<!^'d« 
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bannlesB,  the  eTidence  independent  of  them  ehow- 
ing  that  destruction  of  a  switch  light  is  within 
Sr.  &t  I  807,  making  it  an  offenae  to  disturb 
s  fixture  attadwd  to  the  track  or  switch  of  a 
raHroad  in  operation,  or  do  anj thing  whereby 
an  engine  or  car  might  be  npaet,  arrested,  or 
thrown  from  the  track. 

Appeal  from  circuit  court.  Laurel  county. 
"To  be  officially  reported." 
John  Booney  appeals  from  a  conviction. 
A£&nnedi 

H.  O.  Eversole,  for  appellant.  W.  8.  Tay- 
lor, for  the  Commonwealth. 

QUFFY,  J.  The  appellaot  was  Indicted, 
tried,  and  convicted  under  the  following  In- 
dictment: "The  grand  Jury  of  Laurel  coun- 
ty. In  tbe  name  and  by  the  authority  of  the 
commonwealth  of  Kentucky,  accuse  John 
Rponey  of  the  crime  of  willfully  and  mali- 
doualy  tearing  up,  dl^lacing,  breaking,  and 
dtetorbing  a  fixture  attached  to  the  track  and 
■witch  of  a  railroad  In  operation,  whereby  tbe 
engine  and  cars  on  said  railroad  might  be 
iqwet,  arrested,  and  thrown  from  tbe  track 
and  switch  of  uid  road,  committed  in  maimor 
ud  form  aa  follows,  viz.:  The  said  John 
Booney  did  on  the  4th  Obs  of  October,  18&7. 
and  before  the  finding  of  this  Indictment  in 
the  county  aforeaald,  imlawfolly,  wUlfnlly, 
and  maliciously  tear  up,  displace,  break,  and 
disturb  a  fixture  attached  to  the  tradw  and 
Bwltchea  of  the  LonlBTlUe  ft  Nashville  Boil- 
mad  Company's  railroad,  a  railroad  tbm  in 
operation,  viz:  a  switch  light  by  striking  and 
hitting  said  switch  light  with  a  coining  pin, 
bars;  and  piecea  of  iron  and  other  hard  snh- 
atances,  whereby  the  engine  and  can  on  said 
railroad  and  awitch  thereof  might  be  upset 
and  thrown  from  said  track  and  switch, 
against  the  peace  and  dignity  of  the  common- 
wealth of  KentndEy.  [Signed]  W.  B.  Bam- 
sey,  Conunonwealth  Attorney  27th  Judicial 
DlBtriet  of  Kentucky."  Indorsed:  "A.  true 
Mil.  8.  W.  Brock,  Foramao."  The  Indict- 
ment was  found  under  section  807,  Ky.  St, 
which  reads  as  follows:  "Any  person  who 
■hall  wiUtully  and  maliciously  tear  up,  die- 
^ce,  break  or  disturb  any  rail  or  other  fix- 
ture attached  to  the  track  or  switch  of  any 
xallroad  in  operation,  ta  break  any  bridge  or 
vladact  of  such  road,  or  do  ai^  act  whereby 
any  engine  or  car  m^ht  be  upset  arrested  or 
throvrn  from  the  trat^  of  such  road  or 
■witch,  or  any  branch  or  turn  out  sluU  he 
confined  In  the  penltenUary  not  less  than  one 
nor  more  than  five  years."  The  defendant  filed 
grounds  for  new  trial,  which  are  as  follows: 
(1)  Because  the  court  failed  to  i^perly  in- 
struct the  Jury  as  to  tbe  law  of  the  case, 
and  refused  to  Instruct  the  Jury  as  to  the 
law  of  the  case;  (2)  because  the  court  per- 
mitted Illegal  and  Incompetent  testimony  to 
go  to  the  Jury  against  defendant  over  bis  ob- 
JecUcms;  (3)  because  tbe  verdict  of  the  Jury  Is 
contrary  to  law  and  evidence;  <4)  because  the 
court  permitted  the  testimony  of  one  John- 
son to  go  to  the  jury  aa  to  the  iHlnted  rul» 


of  the  Louisville  &  Nashville  Ralhroad  Com- 
pany, as  to  the  operation  of  its  trains,  and 
the  iHTobable  result  of  removing  a  switch 
light  over  the  objections  of  defendant;  (5i 
because  he  has  discovered  Important  testi- 
mony In  his  defense  since  the  trial  that  he 
did  not  and  could  not  by  reasonable  diligrace 
have  discovered  before  the  trIaL 

It  Is  Insisted  for  at^lant  that  tbe  indict- 
ment is  Insufficient,  and  the  demnrm  th^eto 
ought  to  have  been  sustahied,  and  he  also 
earnestly  contends  that  there  is  no  evidence 
to  authorize  tlie  verdict  of  the  Jury.  It  will 
be  seen  that  the  injury  to  the  road  coosisted 
In  knocking  off  <uie  of  the  lamps  or  lights 
fastened  to  ct  belonging  to  one  of  the  switch- 
es of  the  Louisville  ft  Nashville  BaOroad 
Gompany.  The  destruction  of  the  switch 
light  Is  con^Qslvely  proven,  and  it  Is  also 
proven  by  tho  commonwealth's  own  witnesses 
that  trains  conUnued  to  run  hoOi  ways  Awr- 
Ing  that  night  wltboot  bcdng  delayed  or 
hindered  In  consequence  nt  the  destmctioo 
of  tbe  light  It  is  also  proven  that  the 
switch  was  dosed  at  the  time  of  the  destne- 
tlon  of  the  light  The  commonwealth  then 
Introduced  H.  T.  Johnson,  who  testUtod  as 
follows:  "I  am  a  stock  agent  of  the  L.  ft  N. 
Baflroad  ConqiMuiy.  I  reside  in  the  dty  of 
LoulsvUl^  Ky.  I  am  acquainted  with  tbe 
rules  goTwnlng  the  (q;>eratlon  of '  railroad 
trains  and  engines.  A  switch  lamp  la  need 
for  the  purpose  of  refiecttng  two  eotora  at 
lights,— white  and  red.  ,  Tbe  lamp  Is  set  on 
an  bon  pin  Uiat  goes  into  a  hole  or  socket 
in  the  bottom  of  tbe  tany».  Wboi  the  swltdi 
Is  closed  the  white  light  reflects  to  tbe  track: 
when  the  switch  Is  open  It  reflects  a  na 
light  A  white  light  indicates  to  a  train 
crew  that  the  track  Is  dear;  a  red  Ufibt  Is 
to  taidlcate  to  the  crew  that  the  train  Is  to  run 
into  the  switch.  Tbe  switch  Is  alwaya  ekmed, 
except  when  open  tor  a  train  to  enter  in 
from  the  main  track,  and  when  dosed  the 
light  always  reflects  white.  The  switdi  lam? 
never  reflects  a  red  light  to  the  tmdc  un- 
til the  lock  Is  thrown.  This  lock  can  only 
be  opened  by  tbe  train  crew,  who  carry  the 
to  unlock  It  whose  duty  It  Is  to  rdock 
the  s^tch  before  they  leave  It  These  lights 
are  kept  lighted  at  night  for  the  pmpose  ot 
Indicating  to  the  crew  of  passhig  trmhu  the 
location  of  a  switch.  ThB  en^nea  sttq^  bis 
train,  and  <aie  of  tbe  brakmen  goes  and  nn- 
lodEB  the  break,  and  throws  the  switch, 
which  tarns  the  red  light  to  the  track,  and 
the  train  crew  then  pulls  In  the  switch.  If 
this  switch  lamp  Is  misplaced,  and  the  switch 
dark,  a  passing  train  could  not  tell  where 
these  awl^  tracks  are.  But  for  tbe  switch 
lights,  a  trahi  might  pass  the  switeb  on  the 
main  track  without  knowing  It  and  might 
run  Into  another  train,  and  cause  a  cdlition: 
or  It  might  cause  the  engineer  to  Bta^  bis 
trahi  too  soon,  not  knowing  the  exact  loca- 
tion of  switch;  or  it  might  came  ttie  en- 
gineer to  run  hUi  train  past  the  switdi  bebwe 
stopping.  It  is  the  duty^  a  train  crew.  If 
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tbey  find  a  dark  switch,  to  glra  notloa  all 
along  tbe  line  of  that  tact,  which  mifffat  dis- 
arrange the  running  of  a  train  on  the  track, 
ajid  cause  the  trains  to  stop.  I  knew  John 
Rooney,  the  defoidant  He  was  arrested 
tor  this  offense  lo  the  city  of  LonlsrlUe  by 
Capt  Haager,  chief  detective  of  the  Louls- 
TlUe  detective  force,  at  the  house  of  defend- 
ant's brother-in-law,  a  few  days  after  he 
knocked  the  switch  lamp  off.  If  he  resisted 
the  arrest  I  do  not  know  It,  or  If  he  locked  a 
door  to  resist  arrest  I  do  not  know  it.  I  was 
with  the  offlcor  when  the  arrest  was  made,  i 
We  went  to  the  house,  and  called  for  him, 
and  after  a  little  delay  he  came  out.  I  saw 
no  weapon  that  he  had.  If  he  attempted  to 
make  his  escape  the  back  way,  I  do  not  know 
it.  The  fact  of  his  knocking  the  lamp  off  of 
the  switch,  and  putting  it  out,  would  not 
cause  the  train  to  run  into  the  switch,  unleaa 
some  one  threw  the  switch,  or  [Movent  or  ob- 
struct a  train  on  the  main  track.  When  a 
switch  light  is  out,  It  Indicates  danger;  and  It 
Is  the  duty  of  the  train  crew  to  stop  the  trabi, 
and  go  to  the  nearest  telegraph  office,  and  no- 
tify the  train  dispatcher.  The  failure  to  dls- 
I^y  a  signal  at  a  point  where  there  Is  a 
switcb  light  or  stationary  signal  means  the 
same  as  a  red  light,  which  indicates  danger,, 
and  Is  a  signal  to  stop.  A  train  cannot  pass  it 
without  Btoi^lng  and  ascertaining  th^  cause." 
Cross-examined  by  defendant:  "I  am  not  an 
engineer,  and  never  operated  or  run  an  en- 
gine, nor  never  flred  an  engine.  I  never  bad 
anythbig  to  do  with  operating  an  engine  or 
train  on  a  railroad  track,  but  have  rode  on 
engines  and  seen  engineers  operate  them  on 
the  road."  Counsel  for  defendant  i«oponnd- 
ed  the  following  question:  "If  knocking  the 
lamp  off  of  its  place,  and  putting  It  out, 
would  of  Itself  cause,  or  might  cause,  a  train 
on  the  main  track  to  be  arrested,  upseV  or 
thrown  from  tbe  track,  unless  some  one 
throwed  tbe  lock  of  the  switch,  how  could 
the  act  of  the  defendant  cause  any  train  to 
be  arrested,  upset,  or  thrown  from  the  track  or 
in  any  way  Injured?  A.  I  will  not  answer  that 
question  unless  you  permit  me  to  answer  It 
In  my  own  way.  Counsel:  The  court  will 
determine  whethw  you  answer  or  not.  A.  It 
could  not,  of  Itsdf ,  but  It  might  cause  a  train 
detained  on  the  main  track  on  account  of 
tbe  switch  being  dark  and  anothnr  trahi  to 
ran  Into  it  passing  on  the  main  track.  Trains 
generally  have  orders  where  to  switch  for 
other  trains  to  pass.  Engineers  do  not  al- 
ways know  the  roads  ovct  which  they  run 
wen  enough  to  know  where  tbe  switches  are 
located,  especially  of  dark  nights.  Headlights 
do  not  always  reflect  light  sufficient  for  tbe 
engineer  to  tell  where  the  switches  are." 

It  seems  to  os  that  the  indictment  is  inffl- 
cient.  It  charges  that  he  did  disturb  a  fix- 
ture attached  to  tlw  tracks  and  switches  of 
tbe  Louisville  A  Nashville  Railroad,  a  rail- 
road then  in  operation,  and  we  do  not  think 
it  was  necessary  to  allege  that  the  Louis- 
Tllle  A  NashTflle  Railroad  was  a  railroad  cor^ 


poratlon  authorized  to  do  business  hi  the 
state:  and  it  is  also  evident  that  tbe  allega- 
tions of  the  Indictment  are  in  strict  accord 
with  the  section'  of  tbe  statute,  supra,  pro- 
viding for  the  punishment  of  persons  commit- 
ting any  of  the  offenses  denounced.  It  is 
earnestly  contended  for  appellant  that  the 
witness  Johnson  was  not  qualified  to  testify  as 
to  the  danger  or  bijnry  that  might  result 
from  the  destruction  of  a  switcb  light,  and 
that  It  was  error  to  allow  him  to  testiiFy  as 
to  tbe  rules  of  the  company  In  regard  to  the 
running  of  trains.  From  his  testimony.  In- 
dependent of  tbe  rules,  it  Is  manifest  that 
some  lntemiptk)n  to  tbe  proper  and  safe  op- 
eration of  tbe  road  might  be  caused  by  the 
displacing  or  destruction  of  said  light,  and 
that  such  arresting,  delay,  or  obstruction 
would  be  tbe  proximate  result  of  the  destruc- 
tion of  the  switch  light  aforesaid.  It  would 
seem  to  be  reasonable,  even  in  tbe  absence  of 
evidence,  tb&t  tbe  destruction  of  the  switch 
light  would  reasonaMy  tend  to  Imperii  the 
safe  and  prompt  operation  of  tbe  railroad, 
and  beyond  all  question  tbe  destruction  of 
tbe  light  comes  within  the  literal  expression 
used  In  the  statute,  to  wit,  "fixture  attached 
to  the  track  or  switch  of  any  railroad  In  op- 
eration." Tbe  evidence.  Independent  of  the 
proof  as  to  the  rules,  was  sufficient  to  author- 
tee  the  verdict  The  Jury  were  the  judges  as 
to  whether  the  break  was  willful  and  ma- 
licious, and  also  of  tbe  other  facts,  and  from 
the  imof  whether  the  act  might  result  Ui  any 
of  the  injuries  mentioned  In  the  statute.  Tbe 
public  and  the  railroad  companies  are  vitally 
tntwested  in  the  protection  of  the  means  of 
railroad  transportation,  and  It  is  of  tbe  ut- 
most Importance  that  the  public,  as  well  as 
the  roads,  should  be  as  secure  as  possible 
from  any  and  all  interference  which  might 
reasonably  obstruct  the  operation  of  the  road 
or  endanger  the  lives  of  passengers.  The 
statute  having  this  end  bi  view  should  be 
reasonably  and  fairly  enforced,  and  although 
one  year's  imprisonment  might  seem  a  severe 
punishment  for  the  act  com[daIned  of,  whra 
no  serious  harm  seems  to  have  resulted  there- 
from, yet  we  do  not  fed  authorized  to  dis- 
turb the  verdict,  there  certainly  being  some 
evidence  to  sustain  It,  and  the  court  having 
properly  instructed  tbe  Jury.  Judgment  af- 
firmed. 


PRIEDRIZIB  V.  MOORMAN'S  ADM'X. 
(Cbnrt  of  Appeals  of  Kentucky.    Dec  17, 1897.) 

HDSB4ND  AND  WirS— GOATTBI.  MoaTOAOC. 

Ad  action  to  foreclose  a  ctiattd  mortgage  ex- 
ecnted  b7  husband  and  wife,  in  which  tbe  wife 
(sned  boUi  as  administratrix  of  ber  husband,  and 
ID  ber  ladividaal  capacitj)  {desdcd  ber  coverture 
at  the  time  tbe  note  and  mortgage  were  «.<cecoted, 
and  that  the  mort^ged  property  belonged  to  her, 
was  properly  dismissed  on  the  evidence. 

Appeal  from  circuit  court,  Jefferson  conn- 
••Not  to  be  officially  5^|«|^X^OOgIe 
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Action  by  FracU  FitedrMe  sgninst  Jennie 
P.  Moorman,  aa  admlntotratrix  of  Joba  Moor- 
-aura  and  ladlTlduallr.  to  foredoae  a  oliattsl 
■mortgacew  Jndgmrait  for '  defendant,  and 
lilalntlff  appeals.  Affirmed. 

dardner  &  Moxl^,  for  appellant  Bullitt 
ft  Shields,  for  app^ee. 

GITFFT.  X  It  la  alleged.  In  anbstanc^  tm 
the  petition  In  this  action,  that  the  defend- 
ant, Jennie  P.  Moonnan,  and  John  Moorman, 
being  indebted  to  the  plaintiff  In  the  anm  of 
fSSA,  executed  and  delivered  to  plaintiff, 
FrledrUe,  their  certain  promlsaorsr  note,  due 
one  day  after  date,  for  Uw  aum  of  93!U,  and 
that  to  aecnre  the  paTinent  of  aald  noto 
ther  execoted  a  mortgage  on  a  certain  lot  of 
personal  property  (describing  same),  and 
that  after  the  necutlon  of  said  noto  and 
mortgage  the  said.  John  Moorman  died,  and 
Jennie  P.  Moonnan  qnallfled  aa  hla  admlnla- 
tratriz,  and  that  plaintiff  had  made  demand, 
accompanied  by  the  proper  affldavlt,  and 
that  payment  had  been  refoaed.  IWntiff 
prayed  Judgment  agalnat  Jamie  P.  Moor- 
man, administratrix  as  afweaald,  and 
agalnat  Jmule  P.  Moorman,  tm  hia  aald 
■debt,  and  that  hla  lien  au  aald  property  be 
foreclosed,  and  for  a  aale  of  the  aame.  A 
demurrer  to  the  petition  was  snatalned,  aft* 
•«r  which  an  amended  petition  vaa  filed.  In 
which  it  was  alleged.  In  anbstance,  'Uiat  Jen- 
nie P.  BloiMrman,  in  consideration  of  plain- 
tUTs  forbearing  to  foreclose  aald  mortgage, 
and  in  consideration  of  the  use  of  the  arti- 
cles mentioned  therein,  agreed  and  prom- 
ised, in  writing,  to  pay  the  aald  note,  and, 
by  the  provlsi<ma  of  the  aald  mortgage, 
■plaintiff  had  at  all  timea,  after  the  execu- 
tion of  the  mortgage,  the  right  to  the  posses- 
sion of  the  property  mentioned  therein.  Aft- 
erwards a  subatltute  amended  petition  waa 
filed,  in  which  It  Is  alleged  that  subsequent- 
ly to  the  death  of  John  Moorman,  and  while 
deftodant,  Jennie  P.  Moorman,  was  an 
married  woman,  she,-4n  consideration  of 
plaintiflTs  forbearance  for  a  reasonable  time 
to  foreclose  hla  mortgage  on  the  property 
mentioned  In  the  petUlm,— the  defoidant,  Jen- 
nie P.  Moorman,  In  her  Individual  capacity, 
apeed  and  promised.  In  writing,  to  pay  the 
aald  note  for  ¥324.  and  that  for  a  reasonable 
time  he  did  refrain  from  bringing  suit  and 
foreclosing  the  said  mortgage.  Defendant's 
•demurrer  to  the  petition,  as  amended,  was 
overruled,  as  was  her  motlw  to  atrike  out 
•certain  parts  of  the  amended  petition.  The 
answer  may  be  treated  as  a  denial  of  all  the 
aTorments  of  the  petlUon  aa  amended,  ex- 
■cept  the  fiu:t  that  the  partlea  had  signed  the 
Dote  and  mortgage.  The  answer  also 
averred  that  Jennie  P.  Moorman,  at  the  time 
-of  the  signing  of  the  note  and  mortgage,  was 
■a  married  woman,  and  pleaded  and  relied 
upon  faer  coverture,  and  also  claimed  that 
the  property  described  In  the  petition  was 
her  Individual  property.  The  mortgage  was 
•never   acknowledged   or   recorded.  The 


court,  upon  final  hearing,  dismissed  plaln- 
tUTs  petition,  and  from  that  Judgment  plain- 
tiff baa  appealed. 

A  vooalderable  amount  of  toattmo«y  «•> 
introduced,  and  without  going  Into  a  geo- 
eral  dlacusBlon  of  the  testimony,  or  the  vari- 
ous contrationa  of  counsel  for  aivellant  and 
for  app^ee.  It  seems  to  ns  that,  npon  a 
careful  consideration  of  the  law  and  facta 
involved,  the  aame  anstalns  the  Jadgmmt  vt 
the  court  below.  The  judgment  appealed 
from  Is  therefore  aJBrmed. 


SLUSHEB  V.  SIMPKIN30N  et  aL 
^nrt  of  Appeals  of  Kentncky.   Dec.  9,  1887.) 

FbAUDVLBST  PRSVBBSaCS. 

Where  defendant  boogbt  of  sn  insolrent 
debtor  a  stock  of  Rooda  for  $3,000,  parins  him 
$1,600  cash,  end  appiyins  tlie  balance  to  a  debt 
of  the  Insolvent  on  whicS  defendaDt  waa  bound 
as  Ilia  aoretr.  it  wsa  a  preference,  onder  the 
statute  of  1853,  to  the  extent  of  $1,500,  and  an 
order  of  the  court  to  tbe  preferred  creditor  to 
snrrender  It.  or  pay  It  over  to  tlw  coart  receirer. 
tor  tbe  benefit  of  all  the  creditors,  waa  proper. 

"Not  to  be  officially  reported." 

On  petition  tor  rebeiuing.  Overruled, 

For  former  opinion,  see  40  8.  W.  670. 

A.  K.  Cook,  for  appellant  Wdler  A  Hays, 
for  appellees. 

HAZELBIOO,  J.  The  sole  question  dis- 
cussed by  counsel  reinvseutiog  appellant  on  the 
original  hearing  was  one  with  respect  to  tbe 
pleadings.  It  Is  now  urged  that  the  court  be- 
low ought  not  to  have  directed  an>ellant  to  pay 
to  the  receiver  the  sum  representing  the  extent 
to  which  appellant  bad  been  preferred,  but 
have  ordered  appellant  to  account  for  the  goods 
purchased  of  the  debtor,  Howard.  The  fiicts 
are  tliat  appellant  bought  of  Howard  a  stock 
of  goods  of  tbe  value  of  $3,000.  paying  bim.  In 
effect,  tbe  sum  of  $1,500  In  ca^,  and  ai^Iylng 
the  bnlance  to  the  payment  of  a  debt  of  the  ia- 
Bolv«it  debtor  on  which  awellant  waa  boun.1 
as  his  surety.  This  waa  a  pretferenoe,  under 
tbe  statute,  to  the  extent  of  the  sum  of  91.5:)0. 
and  the  court  properly  ordered  the  primed 
creditOT,  the  appellant,  to  surrender  It,  <a  xag 
it  over  to  the  court's  receiver  for  the  benefit  of 
an  the  creditors.  Appellant  Is  one  of  them, 
and  Is,  of  course,  oititled  to  bis  share  of  the 
fund  to  be  distributed.  And  if  the  creditors 
have  in  some  way  ahceady  got  the  goods,  or 
some  part  of  them,  aa  soggested  by  connsel. 
this  may  be  adjnated  on  the  final  distribution 
of  tbe  fund,  aa  the  creditors  cannot  have  both 
the  goods  and  their  purchase  price  In  the  handi 
of  the  appellant  Petition  ovemiled. 


DOBSET'8  ADU'B  et  al.  v.  8WANN. 

(Ooort  of  Appeals  of  Kentucky.   Dec  7,  1887.) 

LiMiTATiom— VsNDOK  Axu  Vbkdbs— Z«»!c  soa 
FoRCHAtE  Fkici— Intbkbst— DaSCBIiT 

ATXD  DlBTRIBCTIOX. 

1.  A  deerl  recited  that  a  part  of  tlie  premlivt 
wwe  In  litigation,  and  fwovided  fiiat,  if  it  should 
be  decided  that  ^  grantoE^dld  not  own  the  dis- 
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putcd  propwty,  MSO  of  tbe  Ron^uue  price  ibovld 
be  refunded  to  the  smntee.  By  parol  agreemeut 
tbe  pajmeat  of  tbis  portion  by  tne  grantee  waa 
deferred  until  the  lltigatton  tihotild  be  determined. 
After  a  decisioD  o£  ibe  sapreme  ooart  Bending 
tbe  case  beck  for  a  new  trial,  tbe  grantee  our- 
chased  the  claimant's  interevt  for  fSO.  Tite 
cantor  then  Bued  tbe  grantee's  devisee  to  recov- 
er the  $460,  Icsa  $50  paid  by  tbe  grantee.  BM, 
that  limitationa  did  not  begin  to  run  until  ti»e 
purchase  of  the  ontataudiog  interest 

2.  Tbe  lien  for  tbe  deferred  payment  on  tbe 
disputed  parcel  did  not  extend  to  toe  other  lands 
embraced  in  tbe  deed. 

a.  'ilie  $450  abould  not  bear  interest,  except 
from  the  ^te  of  the  institution  of  this  suit. 

4.  Tbe  Judgment  must  be  made  out  of  property 
in  tbe  bands  <tf  tbe  devisee  devised  by  tbt  gran- 
tee. 

5.  Though  a  smt  is  baaed  upon  a  promise,  and 
tfae  promise  ia  not  proved,  yet  if  plamtitt  proves 
hinwdf  eimtled  to  relief,  in  relation  to  the  essen- 
tial matters  in  dispnte,  rriief  should  be  granted. 

Appeal  from  circuit  court,  Hardin  county. 

"Not  to  be  officially  reported." 

Suit  fay  John  C.  Doi-sey's  administrator 
and  others  against  Ann  Swoim.  From  a 
Judgment  for  defendant,  tbe  plaintiffs  ap* 
peal.  Reversed. 

James  Montgomery  and  0.  H.  Noggle,  for 
appellants.   W.  H.  Marriott,  for  appellee. 

UUFFY,  J.  It  appears  from  this  record 
that  John  G,  Dorsey  and  wife  and  EllKabetb 
Doney,  In  October,  1870,  sold  and  'conveyed 
to  Jobn  J.  Swann  a  lot  of  land  in  Hardin 
county,  and  a  certain  honse  and  lot,  known 
as  the  "Duncan  Lot,"  at  NoIIn  Station,  in 
Bald  county  of  Hardin,  and  a  strip  of  land 
near  said  lot,  at  tbe  agreed  price  of  $5,000, 
part  of  wbtcb  was  paid  in  cash  and  aotes 
executed  for  tbe  residue.  In  tbe  deed  is  tbe 
following  stipulation:  "It  Is  understood 
ttaat  one-half  of  the  house  and  lot  Is  In  dis- 
pute in  a  suit  in  the  Hardin  circuit  court 
wherein  Moves  Dimcan's  belra  are  plaintiffs 
and  Joshua  O.  Dorsey,"  etc.,  ''are  defend- 
ants, and  that  if  said  heirs  hold  said  lot  the 
grantors  herein  are  to  pay  back  four  hun- 
dred and  fifty  dollars  for  the  part  8:>  sold, 
the  whole  house  and  lot  being  estimated  at 
nine  hundred  dollars."  It  also  appears  that 
In  tbe  suit  of  Sallle  Duncan  against  Maty 
K.  Dorsey,  etc.,  this  court,  in  February, 
1S75,  rendered  tbe  following  opinion:  "Tbe 
court,  being  sufflcieuUy  advised,  rend«ed 
the  following  opinion  herein:  John  C.  Dor- 
sey. being  one  of  tbe  parties  In  poBsessloq  of 
tbe  property  claimed  by  appellant,  and  a 
d^endant  to  tbe  action,  and  against  whom 
a  recovery  Is  sought,  was  an  Incompetent 
witness,  and.  If  competent,  the  whole  testi- 
mony, when  considered,  did  not  authorize  a 
dismissal  of  the  action.  The  appellees  are 
attempting  to  enforce  this  contract,  made 
with  an  Infant  for  the  sale  of  his  real  estate, 
by  proving  tbe  declaration  of  the  Infant, 
prior  to  bis  arriving  at  age,  to  tbe  effect 
tbat  tbe  consideration  had  been  fully  paid, 
and  without  showing  tbat  tbe  contract  was 
beneficial,  or  that  the  wants  of  the  Infant 
required  that  the  sale  bond  should  be  made. 


and.  evwi  if  tbese  fiacts  appeared,  the  chan- 
cellor would  hesitate  before  determlnlng. 
tbat  under  such  clrcumstunces  tbe  sale  by 
the  Infant  should  be  confirmed.  The  guard- 
ian of  the  infant  bad  means  In  bis  bands, 
at  the  time  tills  sale  was  made,  sutUdent  to  sup- 
ply all  his  demands,  and  he  seems  never  to 
have  been  consulted  as  to  the  propriety  of 
making  the  sale.  It  Is  also  remarkable,  con- 
sidering the  testimony  of  John  Dorsey,  as 
in  the  cases,  tiiat  all  three  payments  should 
have  been  made  the  father  of  the  appellant 
when  he  was  under  age.  and  the  chances 
taken  for  his  making  the  conveyance  after 
arriving  at  bis  majority;  and  the  more  so- 
when  tbe  purchaser  failed  even  to  take  a  re- 
ceipt for  tbe  payment  of  any  part  of  the  pwv 
chase  money.  wb%n  he  assumes  to  have  paid-' 
tbe  whole  amonnL  Such  proof  of  pay- 
ment, in  any  case,  would  be  regarded  with 
suspicion,  and  the  chancellor,  before  he  - 
would  enforce  such  a  contract  made  with 
one  under  age,  must  have  evidence  more 
satisfactory  than  Is  to  be  found  in  this  ree> 
ord,  both  as  to  payment  and  satisfactioa 
The  evidence  shows  conclusively  that  the- 
Infant  olatained  a  hotse  of  the  value  of  $100, 
This  amotmt  sliould  be  accounted  for.  Tlie 
JudgmMit  Is  reversed,  and  the  canse  r»- 
manded,  with  directions  to  adjudge  to  the 
appellant  and  her  mother,  who  has  dower  In 
the  same,  the  one  undivided  half  of  the 
honse  and  lot  in  controversy,  and  requiring 
tbe  parties  in  possession,  defendants  to  the 
action,  to  account  for  the  rent  while  they 
have  had  possession  or  the  beneficial  use  of 
the  property,  allowing  them  such  sums  as 
were  expended  in  making  necessary  repairs, 
if  any,  required  to  prpserve  tbe  property 
from  decay.  From  the  rents  will  be  deduct- 
ed the  sum  of  $160,  with  interest  from  the- 
tlme  the  horse  was  reeetred,  and.  If  these 
r^ts  will  not  satisfy  the  same,  the  Interest 
of  the  Infant  will  he  rented  out  until  the 
same  Is  paid,  or,  if  the  property  Is  indivisi- 
ble, the  wliole  property  can  be  sold,  and  tbe 
proceeds  divided  according  to  the  rights  of 
the  partiea.  The  Judgment  Is  revised,  and 
the  cause  remanded  fmr  further  proceedings 
consistent  with  this  opinion."  It  farther - 
appears  that  this  last-named  suit,  upon  tlte- 
flllng  of  the  opinion  aforesaid,  was  referred 
to  the  master  commissioner  for  tbe  purpose- 
indicated  in  tbe  opinion,  but  that  no  repMt 
was  made  pursuant  thereto,  and  tbe  case- 
seems  to  iiave  remained  upon  tbe  docket  in. 
tbe  Hardin  circuit  court;  and  on  the  1st 
day  of  May,  1881,  John  C.  Dorsey,  etc..  In- 
stituted this  action  in  tbe  Hardin  circuit 
court  against  Ann  Swann,  as  sole  devisee 
and  executrix  of  John  J.  Swann,  seeking  to 
recover  Judgment  for  the  $450  referred  to  In 
said  deed,  less  a  credit  of  $50  alleged  t» 
have  been  paid  by  Swann  to  extinguish  tbe 
Duncan  claim  to  one-half  of  tbe  house  and 
lot  aforesaid,  alleging  a  promise  upon  the 
part  of  Swann  to  pay  said  sum  made  wlthl» 
leas  than  five  years  prior  to  tlw^lnstltatton 
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of  this  action.  The  defendant  demurred  to 
the  petition,  and  also  by  answer  denied  the 
promise,  and  pleaded  the  statute  of  limita- 
tions; and,  after  Issue  formed  and  proof  tak- 
en, the  action  was  submitted,  and  judgment 
rendered  dismissing  appellant's  petition,  and 
from  that  Judgment  appellant  prosecutes 
this  appeal.  The  suit  of  Dorsey,  etc., 
against  Duncan,  seems  to  have  been  consoli- 
dated with  this  suit,  and  so  treated  by  the 
court  below,  although  appellee's  contrition 
Is  that  It  never  was  so  consolidated. 

It  seems  from  this  record  that  the  pur- 
chase money  for  the  Duncan  house  and  lot 
was  not  In  fact  ail  paid,  but  by  agreement 
tbe  payment  was  to  be  postponed  until  the 
controversy  between  Duncan  and  Dorsey 
was  settled.  It  also  appears  that  the  proof 
and  report  as  to  Improvements,  payment, 
etc.,  allowed  by  tbe  opinion  of  the  court, 
supra,  was  never  executed,  but  the  case  re- 
mained on  the  docket  until  after  the  Institu- 
tion of  this  suit  We  also  think  it  satis- 
factorily appears  that  this  suit  was  consoli- 
dated with  the  aforesaid  suit  of  Dorsey,  etc. 
This  suit  was  filed  May  1,  1891.  It  will  be 
seen  that  this  suit  was  based  upon  a  prom- 
ise on  the  part  of  Swann  to  pay  the  aforesaid 
sum  of  f450,  less  (60,  which  he  had  paid,  or 
agreed  to  pay,  to  extinguish  the  Duncan 
claim.  The  defendant  denied  the  promise, 
and  also  pleaded  the  statute  of  limitations 
against  the  claim  sued  on.  After  tbe  Issues 
were  made  up  and  proof  taken,  the  court 
dismissed  appellant's  petition,  and  from  that 
Judgment  this  appeal  Is  taken.  It  will  be 
seen  from  this  record  that  Swann  and  Dor- 
sey are  both  dead,  and  the  action  Is  between 
the  representatives  of  same.  It  seems  to 
us  that  the  proof  of  promise  to  pay  Is  fairly 
well  sustained,  but,  aside  from  that.  It  seems 
to  us  that  the  claim  of  appellant  was  not 
barred  by  the  statute  of  limitation.  The 
final  termination  of  the  rights  of  the  Dun- 
can heirs  to  one-half  of  said  house  and  lot 
would  be  the  time  from  which  the  statute 
of  limitation  would  run,  and  that  Issue  never 
waa  settled  until  shortly  before  the  death  of 
J.  J.  Swann,  and  finally  determined  by  his 
purchasing  the  Duncan  claim  at  the  sum  of 
$50,  for  which  it  is  conceded  that  he  Is  en- 
titled to  credit;  and,  although  this  suit  Is 
based  upon  a  promls'^  to  pay,  yet,  as  defense 
was  made  under  a  well-settled  rule  of  this 
court,  plaintiff  Is  entitled  to  such  relief  as 
It  appears  he  Is  entitled  to  under  the  proof 
In  the  action  respecting  the  essential  mat- 
ters in  dispute.  We  are  not  Inclined  to  hold, 
however,  that  the  lien  for  the  deferred  pay- 
ment on  the  Duncan  lot  extends  to  the  other 
land  embraced  In  the  deed,  nor  do  we  think 
that  the  $450  should  be  held  to  bear  Inter- 
est, except  from  the  date  of  the  Institution 
of  this  suit  For  the  reasons  Indicated  the 
Judgment  appealed  from  Is  reversed,  and 
the  cause  remanded,  with  directions  to  ren- 
der a  Judgment  In  favor  of  plaintiff  against 
the  appellee,  to  be  made,  however,  of  asaeta 


in  her  irassesslon  devised  to  her  by  J.  J. 
Swann,  for  which  ^pellant  may  have  exe- 
cution; and,  as  to  her  liability  on  account 
of  property  received  and  dl^sed  of,  do 
Judgment  is  rendered.  The  Judgment  shall 
be  for  $450,  with  Interest  from  the  ist  of 
May,  1891,  subject  to  a  credit  of  $50.  as  set 
out  in  the  petition,  to  wit,  Angnat  11,  1880. 
The  court  will  also  adjudge  to  appellant  a 
Hen  on  one-half  of  tbe  house  and  tot  de- 
scribed In  the  deed  for  tbe  payment  of  the 
Judgment  hereinbefore  directed  to  be  rea- 
dered,  and  adjudge  a  sale  thereof  upon  such 
terms,  either  as  to  tbe  whtrie  house  and  lot 
or  a  part  thereof,  as  the  court  may  deem 
most  advantageous  to  all  parties;  and  the 
cause  is  remanded  for  proceedings  omisist- 
ent  berewlth. 


MANN  v.  OOMMONWEALTB. 
(C!oQrt  of  Appeals  of  Kentucky.  Dec  8,  189TJ 
Bailitps— Pbe8  and  CUMPBN'SATIOX. 
Where  plaintiff,  having  been  appointed  a  ipe- 
olal  bailiff  by  a  circuit  court  for  tliat  poipoK^ 
proceeded  to  another  county,  and  arrested  cer- 
tain witnesses  for  the  commonwealth,  whldi  wit- 
nesses were  dieted,  lodged,  and  transported  190 
miles  at  bis  expense,  for  wfaicb  he  duly  made  ont 
bis  sworn  account,  and  presented  it  to  said  court, 
be  Is  entitled  to  an  allowance  therefor,  under  Kr. 
St  i  1142,  providing  that  hi  such  cwiea  "said  btdl- 
iff  shall  be  allowed  by  tbe  judge  a  ivaaoDabfe 
compensation  for  said  service,  not  to  exceed  that 
allowed  sheriffs  for  conveying  prisoners  to  dke 
penitentiary,"  and  Ky.  St  S  381.  aathorlsiag  as 
allowance  to  sheriffs  of  mileage,  and  the  aetoa) 
necessary  expaises  for  feeding,  lodging,  ami 
transporting  a  prisoner  to  tbe  penitentiary. 

Ai^>eal  from  circuit  court,  Knox  county. 

"To  be  officially  reported." 

Action  by  S.  H.  Mann  against  the  common- 
wealth of  Kentucky.  Motion  for  allowance 
of  mileage  and  expenses  for  transporting  wit- 
nesses. Plaintiff  appeals  from  an  order  over- 
ruling said  motion.  Reversed. 

Mareum  &  Pollard,  for  an>eUant.  W.  S. 
Taylor,  for  the  Commonwealth. 

LEWIS,  O.  J.  In  a  prosecution  for  mur- 
der, of  tbe  commonwealth,  plaintiff,  against 
Joe  Adklns  and  Jesse  Fields, defendants,  pend- 
ing In  the  Knox  circuit  court  an  order  waa 
made  at  the  April  term,  1805,  thereof,  appoint- 
ing James  H.  Hudson  and  S.  H.  Mann  special 
bailiffs,  and  directing  them  to  proceed  to 
Breathitt  county,  and  summons,  arrest,  and 
bring  to  the  court  by  the  10th  day  of  thai 
term,  witnesses  for  the  commonwealth,  whose 
names  were  recited,  numbering  more  than  'SO 
persons.  As  appears  from  tbe  affidavit  of 
appellant,  S.  H.  Mann,  he  did.  in  obedience 
to  said  order,  go  to  Breathitt  county,  and 
there  arrested  10  of  said  witnesses,  besides 
having  summoned,  as  town  marshal  of  Jack- 
son, Breathitt  county.  30  witnesses;  that  the 
witnesses  so  arrested  by  him  were  dieted, 
lodged,  and  transported  100  miles  at  bis  ex- 
pense, for  which  be  made  out  an  account 
awom  to^  and  presented  the  ame  to  the 
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lOicHE  circuit  court  at  Its  Jaonary  term.  1S96, 
and  moved  said  court  to  allow  his  claim. 
This  Is  an  lyveal  from  the  order  of  court 
orermUag  said  motion.  Section  1142,  Ky. 
St..  provides  "that  in  the  trial  of  an^  felony 
case»  In  this  commonwealth,  when  the  case 
liaa  been  called,  and  either  party  Is  not  ready 
for  trial,  because  of  the  absence  of  any  wit- 
ness, or  witnesses,  In  any  county  other  than 
that  In  which  the  said  court  Is  sitting,  and 
harlog  been  duly  subpoenaed,  and  falling  to 
appear,  the  circuit  Judge  thereof,  be,  and  he 
Is  hereby  empowered,  to  anoint  a  special 
bailiff  to  summon  said  witness,  or  witnesses, 
and  who  shall  hare  power  to  arrest,  and 
bring  said  witness  or  witnesses  Immediately 
bt-'fore  said  court.  Said  bailiff  shall  be  al- 
lowed by  the  judge  a  reasonable  compensa- 
tion for  said  service,  not  to  exceed  that  al- 
lowed sheriffs  for  conveying  {HlsonerB  to  the 
penitentiary."  Section  361  authorizes  an  al- 
lowance to  sberlffa  of  mileage,  and  the  actual 
necessary  expenses  for  feeding,  lodging,  and 
transporting  a  prlsdner  to  the  penitentiary. 
In  our  opinion,  appellant  showed  himself 
clearly  entitled  to  an  allowance  at  the  same 
rate  allowed  by  that  section  to  sherltFs,  for 
the  services  rendered  and  expenses  Incurred 
by  him  under  said  order,  though  It  Is  the 
province  of  the  court  to  determine,  according 
to  the  proof  of  services  rendered,  the  amount 
to  be  allowed.  Therefore  the  oourt  erred  In 
dlfiallo wing  his  entire  claim.  The  Judgment 
of  the  court  below  Is  tlierafore  reversed,  and 
the  cause  remanded  for  proceedings  consist- 
ent with  this  opinion. 

BBAMEL  T.  BTBON. 
(Court  of  Appeals  of  KMitucky*    I>ec;  8,  1897.) 

FHlSrOlPAI.  AMD  BCHBTT— ACTHOaiTT  or  AOBNT  OW 

SURETT. 

Under  Geo.  St.  c.  22,  S  20,  providing  that 
"no  person  Bhall  be  bound  as  the  surety  of  an- 
otiicr  by  the  act  of  an  agent  unless  ihe  autbority 
of  the  agent  is  in  writiug."  one  whose  name  was 
subscribed  to  s  note  as  surety,  in  his  immediate 
presence  and  by  bis  ezpress  direction,  but  with- 
out written  anthoritr,  oj  his  wife,  who  was  in 
the  habit  of  signing  his  name  tor  turn  and  doing 
all  his  writing  for  nim,  was  not  liable  thereon. 

Appeal  from  circuit  court.  Mason  county. 

"Not  to  t>e  ottlclaUy  repoi-ted." 

Action  by  John  W.  Bramel  against  William 
Byron  to  recover  on  a  promissory  note  bear- 
ing his  name  as  a  surety.  Prom  a  Judgment 
in  favor  of  defendant,  plaintlfC  appeals.  Af- 
firmed. 

A.  H.  J.  Cochran,  for  appellant  James  N. 
Keboe  and  C.  D.  Newell,  for  appellee. 

PAYNTBR,  J.  The  pleadings  admit  that 
William  Byron  was  surety  on  the  note  upon 
which  this  action  Is  brought;  that  his  name 
was  not  written  by  himself,  but  that  It  was 
subscribed  to  the  note  In  his  Immediate  pres- 
ence, and  by  his  express  direction,  by  bis 
wife;  and  that  she  was  In  the  habit  of  sign- 
ing his  name  for  him,  and  doing  all  bis  writ- 
ing for  Um.   The  sole  question  presmted  Is 


whether  be  can  be  h^d  liable  on  the  note 
under  the  statute,  which  reads  as  follows: 
"No  person  shall  be  bound  as  the  surety  of 
another  by  the  act  of  an  agent  unless  the 
authority  of  the  agent  Is  in  writing  signed  by 
I  the  principal,  or  if  the  principal  do  not  write 
I  his  name  then  by  his  sign  or  mark,  made  In 
I  the  presence  of  at  least  one  credible  attest- 
:  Ing  witness."  Gen.  St  c.  22,  {  20.  The  mere 
fact  that  the  party  who  signed  Byron's  name 
to  the  note  was  his  wife  does  not  Impart  va- 
lidity to  tbe  act  nny  more  than  If  his  name 
had  been  signed  by  a  stranger  under  the 
same  circumstances.  In  other  words,  the 
question  of  his  liability  is  pot  aOFected  the 
one  way  or  the  other  by  reason  of  the  fact 
that  the  person  who  signed  his  name  was 
his  wife.  This  court  has  held  that  where 
one  subscribes  the  name  of  another  to  an 
obligation  as  security,  although  done  under 
his  direction  and  In  his  presence,  unless  done 
by  written  authority,  It  does  not  make  him 
liable  on  such  obligation.  This  court  has 
ruled  that  In  such  cases  the  party  who  writes 
the  name  is  actlug  in  the  absence  of  written 
anthorlty  which  the  statute  requires  In  order 
to  bind  the  party  as  surety  whose  name  Is 
thus  subscribed  to  the  vrrltlng.  Billlngton  t. 
Com.,  79  Ky.  400;  Simpson  v.  Com.,  89  Ky. 
412,  12  a  W.  630:  Dickson's  Adm'r  v.  Lu- 
man,  93  Ky.  614.  20  S.  W.  1038;  Wilson  t. 
Linvllle  (Ky.)  27  S.  W.  857.  Counsel  for  ap- 
pellant concedes  that  this  court  has  given 
the  Interpretation  to  the  statute  we  have 
stated,  but  Insists  that  the  court  has  errone- 
ously Interpreted  the  statute,  and  should 
change  Its  ruling.  Counsel  presents  his  rea- 
sons in  a  strong  and  persuasive  way,  but  we 
feel  that  the  law  as  settled  by  this  court  In 
cases  referred  to  should  be  followed  In  this 
case.  If  this  court  had  given  meaning  to 
the  statute  which  was  not  Intended  by  tbe 
legislative  department  of  the  government 
many  opportunities  have  been  presented  for 
amending  It  to  meet  the  views  which  counsel 
urges.  Under  the  facts  as  stated  in  this 
case,  there  Is  no  question  but  what  if  Byron 
had  been  a  principal  in  the  note,  it  would 
have  created  a  liability  on  him.  But  the 
court  has  been  construing  a  statute  which 
was  designed  to  protect  persons  from  the  w:t8 
of  others  who  sought  to  bind  them  as  sureties. 
The  Judgment  Is  affirmed. 

WILLIAMSON'S  EX'R  t.  GREEN. 
(Court  of  Appeals  of  Kentucky.    Dec.  0,  1897.) 

CLAIHS  AOAINST  DeCBDBN'T — BTrDSKCB. 

Upon  a  suit  against  an  executor  to  recover 
for  services  rendered  the  testatrix,  evidence  of 
a  statement  nutde  by  tbe  executor  during  a  con- 
test over  the  probate  of  the  will,  to  tbe  effect 
that  if  the  contestants  won,  he  would  advise  the 
plaintiff  to  put  in  his  claim  against  the  estate, 
18  inadmis^ble. 

Appeal  from  circuit  court  Fayette  county. 
"Not  to  be  officially  reported." 
Action  by  Ann  Maria  Green  against  Jane 
WUUamson'B  executor.    From  a  Judigment 
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ft>r  plaintiff,  tlw  defendant  aroeala.  B«- 

veraed. 

Bronston  &  Allen,  for  appellant. 

WHITE,  J,  Appellee,  Ann  Harla  Oreen, 
toroneht  tbls  snlt  in  the  Fayette  eircolt  court 
against  appellant,  tlie  executor  of  Jane  WU- 
UaniBon,  on  an  account  for  91)000,  for  serr- 
Icea  rendered  by  apptilee  to  Mies  Jane  WU- 
Uamaott  In  her  lifetime  and  for  nine  years. 
The  defense  admitted  that  anwllee  rendered 
some  service,  but  denied  the  acooont  or  any 
part  of  same;  irieaded  that  appellee  Ured 
with  Ulss  TraUamson  as  one  of  the  ftmlly, 
and  without  any  Intention  to  charse  or  any 
intention  on  the  part  of  the  decedent  to  pay; 
that  dnrlng  all  these  yenrs,  appellee  was  f  ar> 
nished  with  board  and  clothing  and  all  oth- 
er thiI^9  used,  and  her  medical  Ulls  were 
paid  for  her  by  decedent  They  deny  that 
awellee  did  any  labor  of  uiy  kind,  and  say 
that  servants  were  famished  who  did  the 
honselu^d  work;  and  they  also  plead  a  full 
and  final  settlement  of  the  account  of  appel- 
lee, by  MlsB  Williamson,  in  her  llfetimo, 
agreeing  to,  and  did,  gtve  to  appellee, 
will,  the  snm  of  f 300,  which  sum  appellant 
has  paid.  This  answer  was  controrerted  by 
reply,  and  the  case  was  tried  on  the  issue, 
before  a  jury,  which  resulted  in  a  verdict 
for  appellee  for  9290.  Appellant's  reasons 
and  motion  for  new  trial  having  been  iUed 
and  overruled,  he  has  prosecutod  this  ap- 
peal. 

The  reasons  assigned  for  a  new  trial  are 
errors  In  the  admission  of  testimony  except- 
ed to  by  appelant  errors  In  giving  and  r»> 
fusing  to  give  instmetlons,  and  that  the  ver- 
dict is  not  support  the  evidence,  and  is 
contrary  to  law.  The  appellee,  over  the 
objection  of  appellant  permitted  to 
prove  by  witnesses  Coidey  and  Grem  cer- 
tain atetements  of  Vt.  Price,  the  executor, 
made  whDe  a  contest  was  on  trial  over  the 
probation  of  tbe  will.  These  statements, 
as  proven,  were  that  If  the  will  was  broken, 
the  oontestants  should  not  have  anything; 
that  he  would  advise  appellee  and  Sal  lie 
Oreen  to  make  out  Mg  claims  against  the  e^ 
tate  for  services,  and  he  would  help  them 
get  It  It  seem  to  us  the  admission  ot  this 
evidence  was  error.  Dr.  Price,  who,  It  Is 
claimed,  made  the  statement.  Is  a  party  to 
this  case  only  as  executor,  and,  at  the  time 
It  was  admitted,  Price  bad  not  teatlfled  at 
all.  We  think  this  evidence  did  not  eluci- 
date any  point  In  IsBue.  The  only  point  it 
could  make  was  to  tend  to  prejudice  the 
minds  of  the  Jury  against  Dr.  Price,  who  Is 
the  restdnary  legatee. 

We  find  no  serloua  objection  to  the  instruc- 
tions given.  They  fairly  present  the  law. 
The  proof  Introduced  shows  that  Miss  Wil- 
liamson, testatrix,  was  quite  old  and  infirm, 
and  lived  alone  with  her  servants  till  she 
sought  appellee,  and  took  her  there  to  live 
with  her.   The  proof  ot  s^^pellee  shows  that 


when  testatrix  took  appoUes  to  live  with  her, 
appellee  was  not  In  good  health,  suffering 
with  asthmatic  trouble,  and  was  living  with 
het  brotber^ln-law,  and  had  to  woik  ont  ra 
the  farm;  tiiat  twtatrlx.  and  ^itflee  were 
cousins,  and  testatrix  took  appellee  to  her 
home,  and  clothed  and  fed  hor,  and  testatrix 
k^t  E  servant  to  do  tbe  cooking  and  wasb- 
iag,  and  In  this  way  the  two  woraw  lived 
for  several  years;  that  about  three  years  be- 
fore testatrix  died,  she  was  quite  HI,  and 
required  attrition:  that  about  a  year  be- 
fore testatrix  died,  appellee  fell  and  twohe 
her  arm,  and  then  her  slatw,  Sallle  Oremi, 
was  sent  for,  and  rwnalned  till  tbe  death  of 
testatrix.  During  tiie  last  iUness  of  testa- 
trix, these  two  sisters  and  two  otiMr  ladies 
were  almost  constantly  there,  bcaldea  others 
shown  to  have  been  there  at  tlmea,  IX  eeems 
that  testatrix's  ninesa  was  old  age  and  the 
ceosequoit  debility,  and  the  medldnea  giv- 
en were  simply  resting  and  loo thing  pow 
ders  and  stimnlaata.  There  was  consider- 
able contrariety  In  the  testimony' as  to  the 
value  of  these  services;  some  of  tbe  wit- 
nesses proving  the  services  were  fully  worth 
tbe  amount  claimed,  94,000^  while  others 
proved  that  the  amount  given  undw  tbe  will. 
$300,  was  full  and  ample  pay  tar  the  serr- 
Icea.  The  amount  ot  recovery  as  fixed  hj 
the  Jury  is  reaaonably  within  the  proof  aa 
offered.  ApgeUant  proved  by  Dr.  Price,  the 
executor,  that  during  the  llfetlmfl  «a  testa- 
trix, he  was  called  to  her  bedside,  as  was 
also  appellee  and  iSaUIe  Green.  Testatrix 
said,  "I  want  to  give  Sallie  Green  $100,  to 
make  her  equal  With  Ann  Maria,  to  whom  I 
have  given  9300  In  my  will;"  and  ttua  tea- 
tetrix  gave  Price  9100,  and  directed  It  be 
given  to  SslUe  Oreen,  which  was  done;  and 
then  testatrix  told  Price  to  pay  Sallle  anoth- 
er 9100  In  addition  to  the  amount  ^vea  her 
m  the  wlU.  Testatrix  then  asked  Sallie 
Green  and  Ann  Maria,  la  the  presoice  of 
Price,  if  they  were  both  satisfied;  that  sbe 
wanted  them  satisfied  tax  what  th^  had 
done  for  her  In  vralting  on  her  and  staying 
with  her.  They  both  said  they  were  entire- 
ly satisfied.  Witness  Price  also  testlfled 
that  after  the  death  of  testatrix,  be  bad 
paid  appellee  the  9300,  and  took  hiee  receipt 
for  same.  Witness  stated  to  i^sBee  at 
the  time  that  this  was  In  fall  satisfaction  of 
all  claims  against  the  estate  (tf  Miss  Jane 
Williamson  for  servloH  of  evtty  character, 
and  It  was  so  understood  Isj  them.  The  ap- 
pellee was  called  as  a  witness  In  rebuttal, 
and  on  examination  admitted  all  the  abovc^ 
facts  proven  by  Price,  except  as  to  the  agree- 
ment that  the  payment  of  the  9300  by  Price 
was  in  fulL  She  said  tboe  was  notblng 
said  about  its  being  In  full,  but  that  at  that 
time  she  did  not  know  she  had  a  claim 
against  the  estate;  she  did  not  tbm  know 
she  was  entitled  to  anything,  but  vras  so  In- 
formed afterwords.  From  a  careful  read- 
lug  of  the  whole  record,  we  are  Inclined  to 
the  <«inlon  that  the  rordlct  of  the  Jury  may 
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have  been  caused  by  the  admission  of  Uils 
locompeteDt  evidence  of  Conley  and  Green; 
the  verdict  of  the  jury  being,  in  oar  opinion, 
decidedly  against  the  weight  of  testimony. 
Under  these  facts,  In  our  opinion,  the  court 
should  have  granted  appellant  a  new  trial. 
The  judgment  Is  reversed,  and  cause  re- 
manded, with  directions  to  set  aside  the  ver- 
dict and  Judgment,  and  grant  appellant  a 
new  trial. 


COMBS  V.  COMBS. 
(Oonrt  at  Aweala  of  EentadEj.    Dee,  9, 1897.) 

B«aC1MUIT— U  SCL  A  RATIOX— D  ESOBIPTIO:*— APPEAZ. 

— Eboord — Pkbsuhftioms. 

1.  In  an  action  to  recover  a  parcel  of  land 
and  damiges  for  the  wroogfnl  holding  thereof, 
which  parcel  is  alleged  in  Hie  petition  to  be  with- 
ia  the  boandarlei  of  a  larger  tract,  it  is  sofBcient 
U  the  latter  piece  be  described,  without  a  pre- 
cise description  of  the  particular  pared. 

S.  In  an  action  to  recover  land  and  damages 
for  the  wrongful  holding,  defendant  In  ao  amend- 
ed answer  alleged  adverse  poasesaion.  Heid  tbat, 
as  the  court  instructed  the  jui7  on  tbat  subject, 
and  defendant  on  appeal  did  not  urge  any  failure 
of  plaintiff  to  deny  in  his  reply  tiie  allegation  of 
adverse  posiessioD,  the  court  on  appeal  would 
take  it  for  granted  that  an  issue  was  properly 
tmide,  especiaily  as  the  transcript  did  not  pur- 
port to  contain  the  fnll  proceedings. 

Appeal  from  circuit  court.  Perry  county. 

"Xot  to  be  officially  reported." 

Action  by  William  Combs  (Yellow)  against 
William  Combs  (Buck).  From  a  Judgment 
entered  on  a  verdict  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

XL  &  Hogg,  tor  ameOaat  John  U  Scott 
&  Son,  for  am^ellee. 

LEWIS,  C  3.  Appellee  brought  this  ac- 
tion to  recover  60  acres  of  land  and  damages 
for  wrongful  holding  of  It  by  appellant, 
which  Is  alleged  to  be  within  boundary  of  a 
tract  of  400  acres  described  in  the  petition 
and  owned  by  appellee.  Upon  trial  the  Jury 
returned  a  verdict  In  favor  of  plaintiff, 
which  was  followed  by  Judgment  that  he  re- 
cover  of  defendant  the  land  as  described  In 
tbe  petition.  But,  as  no  bill  of  exceptions 
accompanies  the  transcript,  and  appellant  la 
record  disclaimed  Intention  to  flle  any,  the 
Inquiry  on  this  appeal  Is  simply  whether  the 
pleadings  authorized  the  Judgment  It 
seems  to  us,  having  In  bis  petition  described 
the  tract  of  400  acres,  and  alleged  he  was 
owner  of  it,  appellee  was  not  required  to 
describe  with  precision  the  particular  par- 
cel within  boundary  thereof  of  which  appel- 
lant was,  as  averred.  In  wrongful  possession; 
for,  if  appellee  was  such  owner  of  the  entire 
tract  of  400  acres,  he  was  entitled  to  recover 
any  part  of  it  In  wrongful  possession  of  ap  • 
pellant,  without  regard  to  particular  location 
or  quantity.  However,  If  the  petition  bad 
been  defective  in  that  respect,  the  omission 
was  supplied  bj  the  answer.  In  which  was 
set  out  and  described  the  parcel,  containing 
50  acres,  claimed  by  and  in  possesiiion  of 
which  was  appellant.   So  the  issue  was 
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made,  and  under  Instruction  of  the  court 
tried  and  determined,  whether  appellee  was 
owner  and  entitled  to  possession  of  the  en- 
tire tract,  Including  the  parcel  claimed  by 
appellant.  It  appears  in  an  amended  an- 
swer appellant  alleged  ho  was  In  adverse 
possession  of  the  land  claimed  by  him  In 
this  action  at  the  time  appellee  acquired  ti- 
tle to  the  400«cre  tract.  But,  oa  the  court 
particularly  instructed  the  Jury  on  that  sub- 
ject, and  counsel  does  not  now  urge  appar- 
ent failure  of  appellee  to  deny  by  reply  that 
allegation,  we  take  it  for  granted  an  Issue 
waa  made  by  pleadings  and  on  the  record, 
especially  as  the  transcript  before  us  does 
not  purport  to  contain  full  proceedings  of 
tbe  caaeu   Jodgment  affirmed. 


DE  WITT  T.  MOORE  et  ol. 
(OouTt  of  Appeals  of  Keatueky.  Dec.  15, 1S07.) 
HosaAKD  AHu  WiFB  —  Sals  bt   Busbaxd  or 

Wire's  PROPERTT. 

1.  The  sale  by  the  bosband  of  a  piano  bought 
him  for  his  wife,  who  controlled  and  managed 

it,  and  had  pOBsession  of  it  at  the  time  of  th^ 
sale,  did  not  pass  tbe  title,  and  the  wife  is  Mitl- 
tled  to  the  piano  as  against  the  purchaskr. 

2.  The  wite  is  not  entitled  to  personal  property 
sold  by  the  husband  to  another,  the  evidence 
sbowinx  that  both  tiie  titie  and  possession  wen* 
in  the  nuibaiid. 

Appeal  from  drcolt  court,  Jefferson  coun- 
ty. 

'•Xot  to  be  offlclally  reported." 

Action  by  Jobn  H.  De  Witt  agataurt  S.  T. 
Moore  ft  Co.  and  others  for  the  recovery  of 
personal  property.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed. 

Ed.  M.  I^wls  and  H.  T.  Wilson,  for  appel- 
lant   Abbott  &  Rutledge,  for  appellees. 

QUFFY,  J.  The  appellant,  John  H.  De 
Witt,  instituted  an  action  in  the  nature  of  a 
claim  and  delivery  against  8.  T.  Moore  & 
Co.,  for  tbe  recovery  of  a  piano  then  In 
Moore  &  Co.'s  possession.  It  appears  It  was 
only  stored  there;  and  afterwards  Parthe- 
nia  Brewer  was  made  a  party  to  the  suit, 
and  she  claimed  the  piano  as  her  property, 
she  having  been  once  the  wife  of  T.  F. 
Brewer.  She  also  Instituted  suit  against 
John  H.  De  Witt  for  the  recovery  of  some 
household  fnmlture,  claiming  tbat  as  her 
separate  estate.  Tbe  two  suits  were  con- 
solidated and  transferred  to  the  chancery 
division  of  the  circuit  court;  and,  upon  final 
hearing,  the  court  adjudged  in  favor  of  the 
said  Parthenla  Brewer,  who.  It  appears,  had. 
'  after  the  Institution  of  the  suit,  married  one 

  Self.     The  proof  conduces  to  show 

that  a  great  many  years  ago  the  said  Par- 
thenla Brewer  bad  Inherited  a  considerable 
amonnt  of  property  from  her  father's  estate, 
which  bad,  however,  given  over  to  the 
possession  and  control  of  her  husband,  who, 
it  seems,  bad  engaged  In  distilling  and  is 
keeping  a  livery  stable,  and  bad  lost  the 
whole  of  It  or  nearly  so.    It  also  appeara 
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that  she  and  her  busband  bad  boarded  for 
a  ctniBldeFaUe  time  with  De  Witt  (ttae  m>pel- 
lant),  and  owed  bbn  a  conalderatde  board 
MIL  It  also  anwars  tbat  De  Witt  was  then 
keeping  an  liotti  In  tbe  city  of  Lonlsrllle. 
De  Witt  iMUBed  hli  dalm  to  all  of  tbe  projier- 
ty  in  contest  upon  a  bOl  of  sale  from  T.  F. 
Brewer,  and  that  most  of  the  iwoperty  was 
kIt«i  In  payment  of  board  Mil,  tboni^  he 
claimed  to  have  fnnilshed  Brewer  and  his 
wife  some  money.  It  is  manifest  that  Brew- 
er bonght  the  piano  of  D.  P.  Faulds,  and 
piUd  for  the  same.  But  It  also  appears  that 
the  piano  was  bought  for  his  wife;  at  least, 
die  seems  to  have  controlled  and  managed 
the  same  up  to  the  time  of  tbe  Institution  of 
the  snlt  to  recoTor  the  same.  The  proof 
conduces  to  show  that  the  appellee  Par- 
thenla  8^  (nte  Brewer)  had  In  fact  posses- 
^n  of  tbe  piano,  and  It  was  hOA  under  and 
by  her  authority  at  the  time  of  the  sale  to 
appelant;  and,  taking  all  tbe  proof  Into 
consideration,  we  think  she  was  entitled  to 
the  plam^  and  so  much  of  tiie  Judgment  aa 
adjudges  It  to  her  is  affirmed. 

As  to  tbe  other  property  InrolTed,  and  for 
which  tbe  appellee  Self  We  Brewer).  insU- 
tnted  snlt  and  teeorered,  we  tiilnk  the  proof 
sustains  the  dalm  of  appellant  to  all  that 
property,  and  tbe  title,  aa  well  aa  posses* 
slon,  was  In  fact  and  Ui  law  reated  In  ap- 
pellant's vendor.  T.  F.  Brewer,  and  appel- 
lant was  entltied  to  tbe  same.  It  there- 
f<Hre  follows  that  the  court  erred  In  adjudg- 
ing tbat  proper^  to  the  app^ee  Self;  and 
the  Judgment  so  adjudging  the  said  property 
is  reversed,  and  tbe  cause  remanded,  with  di- 
rections to  dismiss  the  petition  of  Parthenla 
Brewer  against  the  appellant.  John  H.  De 
Witt,  and  for  proceedings  consistent  here- 
with. 


LOUIBVILI«B  TRUST  CO.  t.  LOUISVIIiLE 
&  N.  B.  CO. 

(Conrt  of  Appeals  of  Kentuckr.   Dec.  16,  1897.) 

Al>HINIITRATOK9  —  JCRIAntCTtOK    10  APPOIST— 
SPSOIAL  DBMrRRBK—ACTtON  ORDXK  StAT- 
UTB  OP  AXOTHBR  StATB. 

1.  Where  the  petition  In  an  action  by  an  ad- 
miiBfitrator  afflrmatiTely  abows  that  tbe  county 
court  appointing  the  administrator  had  no  juris- 
diction to  grant  administration,  tbe  objection 
Qiay  be  made  bf  s[>ecial  demurrer. 

2.  A  right  of  action  giTen  by  a  Btatnte  of  an- 
other >Btate  for  a  deau  caused  there  does  not 
confer  upon  a  connty  conrt  in  Kentucky  Juris- 
diction to  appoint  an  admiuiBtrator  of  the  dece- 
dent, when  he  waa  not  a  resident  of  Kentucky, 
and  left  no  assets  to  be  administered  in  Ken- 
tocky. 

3.  Where  it  does  not  appear  from  the  petition 
in  an  action  by  the  admlustrator  of  a  nonresi- 
dent decedent  to  recover  demagea,  under  the  stat- 
ate  of  another  state,  for  bis  death  caused  there, 
that  the  decedent  had  no  assets  in  the  county  in 
Kentucky  in  which  administration  was  granted, 
or  that  there  were  no  debts  or  demands  owing 
to  him  there,  it  does  not  affirmatively  appear  that 
the  connty  conrt  had  no  jarisdiction  to  make  the 
appointment,  and  therefore  the  question  cannot 
be  raised  by  apecial  demurrer,  but  must  be  made 
by  plea  to  the  JnrisdictioL 


Appeal  from  circuit  conrt,  JefCersoi  oomtty. 

"Not  to  be  offldaUy  reported.** 

Action  by  the  LoulavlUe  Trust  Convany,  ad- 
mtnlstrator  of  James  Ball,  agahist  tbe  Loola- 
Tllle  ft  NasbTllle  Railroad  Company,  to  recov- 
er damages  for  personal  iojuriea.  Petition 
dismissed  on  demurrer,  and  plaintiff  appeals. 
Reversed. 

O'Neal  &  Pryor  and  B.  F.  Proctor,  for  ap- 
pellant Lyttleton  Cooke^  tot  appellee. 

DU  RELUB,  J.  Snlt  was  brought  by  appel- 
lant, as  administrator  of  James  Hall,  for  dam- 
ages for  tbe  neglig«it  killing  of  its  Intestate; 
In  Sunmer  county.  Tenn.,  the  petition  being 
based  upon  a  statute  of  that  state  giving  a 
rigbt  of  action  for  such  killing,  aa  well  as  for 
the  pain  aud  suffering  endured  beftm  the  In 
testate's  death.  A  special  dmurrer  to  tbe 
petition  as  amended  was  sustained,  tbe 
ground  for  the  demurrer  being  stated  to  be 
because  it  appeared  from  the  petition  tbat  the 
court  bad  no  Jurisdiction,— the  petition  show- 
ing afflrmativdy  that  ^ntUTs  Intestate  at 
the  time  of  bis  death,  and  pnvlous  thereto, 
resided  in  Tennessee;  tbat  he  died  In  Tnuies- 
see;  that  tbe  ne^igence  by  which  he  lost  hi:i 
life  occurred  In  Tennessee;  that  the  cause  of 
action  waB  given  by  a  Tennessee  statute^  and 
no  similar  canse  of  action  Is  g^ven  by  any 
Kentucky  statute:  and,  furthermore,  tbat  It 
appeared  from  the  petition  tbat  tbe  defend- 
ant was  operating  Its  tallroad  in  Tennessee: 
and  that  the  Intestate  left  no  assets  In  Ken- 
tucky  to  be  administered.  The  second  ground 
stated  for  the  special  demurrer  la  that  It  ap- 
peared from  tbe  petition  that  the  Intestate  left 
a  widow,  and  tbe  statute  living  the  cause  of 
action  gave  tbe  right  of  action  therefor  to  the 
widow,  and  tbat  It  did  not  anwu  tbat  she 
bad  ever  waived  her  right  of  action,  or  con- 
sented that  tbe  appelant  riumld  qnaUfy  as 
administrator,  and  that  the  Jefferson  county 
court  bad  no  power  to  a^lnt  an  admbils- 
trator,  as  the  Intestate  left  no  assets  In  Ken- 
tucky to  be  administered. 

The  first  question  presented  Is  whether  the 
Judgment  of  the  county  court  Is  condoslve  in 
this  proceeding  as  to  Its  Jurisdiction  to  ap- 
point the  administrator,  or  wbetho:  Its  action 
on  that  behalf  can  be  collaterally  attached  In 
the  maimer  In  which  It  has  been  attempted  tat 
this  ease.  In  Jacob's  Adm'r  v.  Ballroad  Co., 
10  Bush.  271,  it  was  held  tbat  "the  proceed- 
ings of  tbe  connty  court  In  matters  of  pro- 
bate and  administration  are  not  condnsive 
as  to  the  Jurisdiction  of  the  court,  because 
such  Jurisdiction  may  be  collaterally  called  in 
question  where  the  proper  averments  are 
made;  but  In  such  cases  tbe  onus  Is  upon  the 
party  raising  the  issue  to  show  that  want  of 
Jurisdiction."  We  are  of  opinkm  that,  where 
the  pleading  itself  afflnnativdy  shows  facts 
which  would  deprive  the  county  court  of  Ju- 
risdiction to  grant  administration,  the  ques- 
tion of  want  of  Jurisdiction  In  the  county  court 
might  be  raised  by  qtedal  demurror,  as  has 
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be^  done  In  this  case;  for,  If  want  of  Jnrto- 
dlctlon  to  appoint  the  adrntDistrator  may  be 
averred  and  proved  by  the  defense,  It  nec- 
essarUy  foUows  tbat.  If  the  petition  Itself  af- 
armatlTely  shows  such  want  of  jurisdiction, 
the  question  may  be  raised  by  special  demur- 
rer, pointing  ont  the  averments  which  take 
from  the  defense  the  burden  of  proving  the 
lack  of  jurisdiction.  This  court  has  never,  so 
far  as  we  are  informed,  held  that  a  county 
court  had  power  to  grant  letters  of  adminis- 
tration upon  a  mere  right  of  action  given  by 
such  a  statute  as  the  one  under  consideration, 
where  the  decedent  was  not  a  resident  of  the 
state,  left  no  assets  to  be  administered  in  this 
state,  or  the  Injury  had  not  been  inflicted  In 
this  state.  In  Bruce's  Adm'r  v.  Itallroad  Co., 
83  Ky.  174,  the  Intestate  was,  at  the  time  of 
his  death,  a  resident  of  this  state;  and  It  was 
there  held  that  his  administrator  appointed  in 
the  county  of  his  realdenoe  conld  bring  an  ac- 
tion in  this  state  apon  a  cause  of  action  given 
by  the  statute  of  Tennessee,  In  which  state  he 
had  been  killed  by  the  negligence  of  the  de- 
fmdant  company,  the  operation  of  tbat  stat* 
nte  not  being  by  Its  terms  or  by  fair  construc- 
tion restricted  to  that  state.  That  case  was 
followed  by  Wlntnska's  Adm'r  v.  Ballroad 
Oa  (Ey.)  20  S.  W.  810.  In  each  of  thosi 
cases  the  county  court  had  undoubted  juris- 
diction  to  appoint  the  administrator,  as  the 
decedent  had  been  a  resident  of  the  cotmty 
Id  which  administration  was  granted.  Ky. 
St  Si  4848,  S884.  So.  In  Brown's  Adm'r  v. 
RaUroad  Co.  (Ky.)  80  a  W.  639.  It  was  held 
tbat  though  the  decedent  had  been  a  nonresi- 
dent of  this  state,  but  bad  been  killed  In  the 
state,  the  statute  which  gave  the  right  of  ac- 
tion to  the  administrator  necessarily  Implied 
a  right  to  have  an  administrator  aftpolnted 
the  local  courts  for  that  purpose  alone, 
though  there  might  be  no  other  necessity  or 
right  or  authority  for  such  an  appointment; 
and  Judge  Grace,  ddiverlng  the  opinion,  said: 
"We  deem  the  cxmrt  of  the  county  whm  the 
Injwy  was  done,  and  where  the  man  died, 
the  proper  court  to  entertain  such  jurisdic- 
tion." In  the  case  of  Railroad  Co.  v.  Bhlv^'s 
Adm'r  (Ky.)  18  &  W.  944,  no  mtHi  question 
appears  to  have  been  made,  and  we  must  as- 
vume  that  the  administratrix  In  that  case  was 
appointed  In  the  connty  of  ber  Intestate's 
residence.  In  the  syllabus  In  the  case  of  Rail- 
road Oo.  T.  M<J>onald*8  Adm'r,  18  Ky.  Law 
Rep.  781,  nothing  whatever  appears  to  show 
that  the  decedent  was  a  nonresident  of  this 
stat&  On  the  contrary,  the  presumption  Is 
that,  as  the  ^Uabus  recites  that  the  admin- 
istrator appointed  In  this  stete  was  the  proper 
person  to  bring  the  suit,  the  administrator 
was  properly  appointed  In  the  county  of  the 
intestete's  residence,  or  in  the  county  In 
which  his  estate  was. 

Kor  do  we  consider  it  material  that  the  de- 
fendant (appellee),  being  a  dtlsen  of  Ken- 
tuelQr,  could  have  removed  this  suit,  if 
brought  by  a  Tennessee  administrator  In  a 
Tmnesaee  court,  to  the  federal  court  But 


while  it  has  been  settled  that  the  representa- 
tive of  a  resident  of  Kentucky  negl^ntly 
killed  In  another  state  may  bring  suit  In  Ken- 
tucky under  the  statute  of  the  foreign  state, 
and  that  a  representative  of  a  nonresident  of 
Kentucky  negligently  killed  in  Kentucky  may 
be  appointed  In  the  county  In  which  the  in- 
jury occurred,  under  authority  of  the  neces- 
sary implication  of  the  statute  giving  the  right 
of  action.  In  our  opinion  the  doctrine  has  been 
extended  as  far  as  it  should  be;  and  we  do 
not  believe  that  It  was  Intended  to  authorize 
the  appointment  In  any  county  of  this  state 
through  which  a  railroad  might  run  of  an  ad- 
ministrator of  a  nonresident  negligently  kill- 
ed in  another  state,  for  the  sole  purpose  of 
Inrlnglng  suit  upon  a  cause  of  action  created 
by  the  statute  of  snch  foreign  state,  although 
our  statutes  show  leqglslatl<ni  of  a  kindred  na- 
ture. 

It  remains,  therefore,  to  Inquire  whether  the 
petition  afflrmattvely  shows  that  the  Jefferson 
county  court  had  no  jurisdiction.  It  does 
show  that  appellaufB  intestate  was,  at  the 
time  of  bis  death,  a  i^sldent  of  Tennessee, 
that  the  negligence  and  the  Injury  occurred 
in  Tennessee,  and  that  the  cause  of  action 
sued  upon  was  given  by  a  statute  of  that 
state;  but  we  are  unable  to  find  In  either  the 
petition  or  the  amendmenta  any  averment 
that  appdlant's  Intestate  had  no  wtate  Is 
Jefferson  county,  or  that  there  were  no  debta 
or  demands  owing  to  him  tliere.  Xtals  bebv 
BO,  we  cannot  assume,  upon  a  demurrer  to 
the  jurisdiction,  that  the  county  court  had  no 
jurisdiction  to  make  the  appointment  On 
the  contrary,  we  must  assume.  In  the  ab- 
sence of  averment  and  proof  to  the  contrary, 
that  facta  were  made  to  appear  to  the  county 
court  authorizing  the  appointment  to  be  made. 
The  question  should  have  been  made  by  plea 
to  the  jurisdiction,  and  not  by  demurrer.  We 
are  of  opinion,  therefore,  that  the  demurrer  to 
the  juristfctlon  should  have  been  overruled, 
and  ttie  appellee  required  to  plead.  For  the 
reasons  stated,  the  judgment  Is  reversed,  and 
the  cause  remanded,  with  directions  to  over- 
rule the  demurrer  to  the  jurisdiction,  and  for 
further  proceedhiga  consistent  with  this  opln- 

i<HL 


McOOT  V.  GOUVION. 
(Court  of  Appeals  of  Eentacky.   Dec.  8,  1897.) 
Phomisbort  Notes— Fraud— Mbouobncb—Ebtop- 

PBL. 

Defendant  was  unable  to  read  or  dlBtinguish 
papers  without  hla  glasses.  He  was  president  of 
a  certain  school  board,  and  H.  was  the  treasurer. 
It  was  customary  for  H.  to  present  certain  pa- 
pers ratine  to  the  schools  to  defendant  to  he 
signed  by  bim.  H.  presented  to  defendant,  who 
was  then  without  his  eye^asses,  a  large  nom- 
l>er  of  papers  and  orders  to  be  signed,  and  with 
them  a  note,  in  snch  manner  that  defendant 
could  not  distinguish  it  from  the  other  papers, 
and  believing  the  same  to  be  one  of  said  orders, 
and  thst  be  was  rigning  said  orders  as  president 
of  the  school  board,  signed  his  name  to  the  nr% 
No  coo^deration  passed  to  defendant  Beld, 
defendant  was  estopped  by  his  negligeoce  to  de- 
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Dj  hia  ezecntlon  of  tiie  nottt  In  the  Imiids  of  an 

iuioccnt  tfiird  party. 

Appeal  from  circuit  cotut,  Kenton  coonly. 

**To  be  officially  reported." 

Action  by  Gbriateiia  OonTfam,  executrix, 
a«ainat  W.  G.  MoCc^  and  J.  W.  Heolr,  on 
a  promiMory  note.  Judgment  tme  idalntlff, 
from  which  defendant  McCoy  ^n»ealfl.  Af- 
firmed. 

Harrey  Myers,  for  app^ant  B.  O.  Thiea- 
aen,  for  appellee. 

LEWIS,  0.  3.  Appellee,  executrix  of 
Frank  GoutIod,  brought  this  action  on  a 
promissory  note  for  $fiOO,  executed  Octo- 
ber 6,  1881,  due  one  day  after  date,  to 'the 
testator  by  W.  G.  McCoy  and  J.  W.  Healy. 
Defense  to  this  action  is  set  up  In  the  answer 
of  appellant,  McCoy,  substantially  as  fol- 
lows: He  was  at  the  date  of  the  note  very 
nearsighted,  and  unable  to  read  or  dletln- 
gnish  papers  without  his  glasses.  That  be 
was  president  of  the  school  board  of  West 
Covington,  and  def^dant  Healy  was  its 
treasurer,  and  It  was  customary  for  said. 
Healy  to  present  orders  on  the  treasurer  of 
said  town,  and  other  papers  pertaining  to 
the  management  of  the  schools,  to  appellant 
to  be  signed  by  him;  and,  on  the  occasion  of 
the  signature  to  the  note  tn  controversy,  said 
Henly  presented  to  appellant,  who  was  tiien 
without  bis  eyeglasses,  a  large  number  of 
papers  and  orders,  on  the  treasurer  of  West 
Covington,  to  be  so  signed;  and  that,  with 
said  orders  and  papers,  said  Healy  had  sur- 
reptitiously placed  the  note  In  question  In 
such  manner  that  appellant  conld  not  dis- 
tinguish It  from  the  other  papers,  and,  be- 
lieving the  same  to  be  an  order  on  the  treas- 
urer of  West  Covington,  and  that  he  was 
signing  said  orders  as  president  of  the 
school  board,  ofKxed  his  name  to  the  note, 
and  not  otherwise.  That  no  consideration 
moved  him  to  sign  said  note.  His  signa- 
ture was  procured  by  the  fraud  of  Tlealy,  In 
the  manner  stated,  and  he  did  not  know  he 
had  executed  the  note  for  three  or  four 
years  afterwards,  when  payment  was  first 
demanded  of  him.  On  trial  of  general  de- 
murrer to  the  answer  which  was  sustained 
by  the  lower  court,  it  must,  of  course,  be 
assnmed  that,  although  appellant  did  as  ad- 
mltted.~put  his  genuine  signature  to  the 
note,— it  vras  done  without  consideration; 
and  that,  by  reason  of  the  fraudulent  device 
of  Healy,  he  was  Induced  to  do  so  In  Ig- 
norance of  the  purport  and  effect  of  his 
act  However,  It  is  not  stated  In  the  an- 
swer, nor  does  it  otherwise  appear,  that  ap- 
pellee's testator,  the  payee  of  the  note,  con- 
nived at  or  knew  of  the  alleged  fraudulent 
act  of  Healy.  But  It  Is  manifest  that  he 
parted  with  his  money  upon  faith  that  ap- 
pellant, as  well  as  Healy.  executed  the  note 
and  were  bound  thereby,  which  belief  was 
confirmed  by  payment  of  annual  Interest  for 
three  years  succeeding  date  of  note,  u 
shown  by  Indoraementa  theraoik 


It  thus  mpearlng  that  both  the  payee  and 
security  on  the  note,  as  apvdUnt  erldentlj 
wait  havtiv  acted  witbont  iatentlmal  wrong, 
the  question  arises  whether  the  former  shall 
suffer  loss  of  bit  monej,  or  tbe  latter  be 
conqtdled  to  pay  a  note  be  Isnonntlr,  and 
witbont  Intention  to  be  bound,  ^sned. 
Plainly  and  Justly,  that  one  abould  be  re- 
quired to  snstain  the  losa  who  was  guilty  of 
fault  The  payee  committed  no  wrong,  and 
appellant  cannot  be  charged  with  and  made 
accountable  for  any  f&nlt  unless  it  be  of  the 
character  that  estops  him  from  deny  ins  due 
execntioo  ot  tbe  note.  To  constltnte  an  cs- 
toppel  ordinarily,  there  must  be  knowledge  of 
tbe  fact  and  of  its  natural  effect,  and  alao  In- 
tention that  the  otlier  party  should  act  npcn 
it  But  In  Bigelow,  Eatop.  p.  476,  it  Is  stated 
tliat  "It  seema  to  be  settled  that  a  party's  ig- 
norance of  tbe  truth  of  tbe  r^ireaentation 
mode  will  not  remove  tbe  estoppel  If  be  was 
bound  to  know  the  fact,  or  if  his  ignonnoe 
is  the  result  of  gross  negligence";  and  no- 
merons  antborities  are  cited  in  support  of 
the  mtoi  In  Griffith  t.  Wright  6  Colo.  248, 
it  was  held  that  grosa  and  culpable  negli- 
gence upon  the  party  sought  to  be  estt^pcd. 
the  effect  of  which  is  to  work  a  fraud  upon 
the  party  setting  up  the  estoppel,  si^plles 
the  place  of  intent  In  Boynton  Bniley. 
64  Vt  92,  it  is  held  to  be  that  thece  is  no  eatop- 
pel  when  sUenoe  is  the  result  of  Ignoranoe 
of  the  facts,  unless  tbe  party  is  goilty  of 
gross  negligence  In  not  knowing  the  facta. 
In  Tftylor  t.  Fox,  16  Ho.  App.  527,  It  was 
held  that  a  pmon  who  is  ml  Juris  will  not 
in  absence  of  a  fraud,  be  permitted  to  avoid 
his  written  obligation  by  showing  that  he 
did  not  read  It  or  hear  it  read.  In  this 
case,  appellant  according  to  his  own  state- 
ment had  opportunity  and  means,  by  ose  of 
bis  eyeglasses,  to  ascertain  and  know  tbe 
nature  of  the  note  at  the  time  he  signed  it 
Moreover,  in  the  ordinary  discharge  of  the 
duties  of  the  office  of  trust  be  h^d.  It  was 
his  duty  to  inspect  each  paper  before  aign- 
lug  it  And  it  doea  not  therefore  afford  to 
appellant  an  excnae  for  failure  to  examine 
the  note  before  signing  It  that  Healy  deceiv- 
ed and  overreached  tdm.  becauae  the  fraud 
conld  not  have  been  committed  if  ordinary 
and  reasonable  care  had  been  used  appel- 
lant; but  rather,  it  was  not  only  rradeted 
possiUe,  but  actually  Invited,  by  bis  own 
culpable  negligence.  In  onr  oplnl<»i,  tiVpA- 
lant  taking  his  own  statements  as  tme,  la 
now  est<9ped  to  dmy  he  eucuted  and  Is 
bound  by  bis  signature  to  tbe  note,  and  de- 
murrer to  his  answer  was  properly  sustain- 
ed.  Judgmrat  affirmed. 


CIT7  OF  HENDEBSON  v.  McGI^AIN. 
(Court  id  Appeals  of  Kentucky.  Dec  9^  1807.) 

liUNICIPAI.    COKPOKATIOXB  —  EhIHRKT  DoilJJil — 

Dahaoes — Waivbh— Pleadiso — RspLT. 
1.  Bin  of  Rights,  1 14,  provides  that  oo  man's 
property  sliaB  oe  taken  or  ap^ed  to  pahllc  use 
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without  the  eonsent     .Ui  reprMcntttiTea.  and 

withoat  just  oompeiuation  beloc  prerionslr 
made  to  Urn.  Ootist  S  242,  proTidea  that  mu- 
nfcipal  and  other  corporations,  and  individaala 
iDveiited  with  the  privilege  oC  taking  private  prop- 
«rtr  lor  public  hm,  ihall  malce  juat  eompeoaatlon 
tor  impwtT  taken,  "Injured,"^  or  deatatiTed  bgr 
them,  whica  compeoaatlon  nan  be  paid  before 
mch  taking,  or  paid  or  •ecu red,  at  ue  election 
of  Bucb  corporaticm  or  indiTtdual,  before  aadt 
iiUarjr  or  destnictioa.  Bdd,  that  sach  provisiooa 
abolish  the  requirement  of  direct  phralcal  In- 
jury to  fhe  property  In  order  to  establiah  a  claim 
tor  damages,  and  whese  a  mnuicipal  cocporatioB, 
in  making  improTemHita,  auch  as  jading  a 
atreet,  takes,  "injures,"  cr  destroyR  prirate  prop- 
erty, compensation  most  be  made,  unless  consent 
baa  been  given. 

2.  The  property  owner  does  not  lose  tJie  right 
to  claim  compensation  after  the  property  Has 
been  injured,  taken,  or  destroyed,  oy  failure  to 
■ne  for  an  injunction,  etc.,  until  tlie  damages  to 
result  therefrom  tiaTe  been  estimated  and  paid. 

3.  Where  affirmative  averments  of  an  answer 
are  controverted  by  a  reply,  and  the  answer  la 
anbseqnently  withdrawn,  and  then  refiled.  such 
avermenta  of  the  anaver  are  not  left  without  a 
denial  br  z^rtr- 

Appeal  from  drcntt  court,  Henderson 

county. 

"To  be  officially  reported.'* 

Action  by  Helen  McClaIn  against  the  city 
of  Henderson.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

day  St  Clay,  for  appellant   Yearn  an  & 

Lockett,  for  appellee, 

DU  REIiLB.  J.  The  appellee  brought  suit 
imalnst  the  city  of  Henderson,  alleging  that 
■he  was  the  owner  of  a  lot  of  land  front- 
iDC  on  Center  street,  and  had  easy  and  free 
access  to  and  use  of  that  street  In  going  to 
and  frcHU  her  residence;  that  the  ^pellant. 
In  pursuance  of  an  tnrdlnance  of  its  common 
couocll,  caosed  tlie  street  to  be  excavated 
In  front  of  and  adjoining  her  looperty,  np 
to  the  line  thereof,  to  such  -an  extent  and 
depth  as  to  mln  her  fence  and  Indosnre. 
wholly  destroying  her  access  to  and  nae  of 
the  street,  leaving  tlie  surface  of  her  lot 
from  8  to  10  feet  above  tlie  street  and  sId*- 
walk,  and  the  entrance  to  lier  dwelling  bap- 
red  W  a  high,  perpendicular  bank,  so  that 
bet  only  ingress  and  egress  Is  by  an  alley; 
that  the  dwelUiv  la  so  situated  uptm  the  lot 
that  the  lot  cannot  be  graded  so  as  to  give 
access  to  the  street,  and  that,  to  protect 
the  lot  from  omatant  caving,  whldi  would 
finally  destn^  the  house,  would  require  the 
GonstmcUon  of  a  wall  along  Its  whole  fnmt, 
at  great  expense;  that  by-notice  to  tlie  dty* 
drilvered  to  its  mayor,  she  objected  to  and 
protested  against  tbe  exeavatlon  befbre  it 
was  made,  and  gave  notice  that  she  would 
be  damaged  thereby,  and  would  seek  to  hold 
the  city  responSlUe.  A  demutrer  to  tbe 
petition  was  sustained,  and  an  amMidment 
filed,  wblch,  after  the  answer  was  filel,  and 
a  reply  thereto,  was  withdrawn  by  the  ap- 
pellee, and  the  appellant  tiiereupon  with- 
drew Its  answer,  and  moved  to  dismiss  the 
petition.  The  order  anatalnlng  the  demur- 
rer was  set  aside,  and  the  demurrer  over- 


ruled. Appellant  then  filed  Its  answer,  and 
a  trial  was  had,  which  resulted  la  a  verdict 
for  appellea 

As  there  Is  no  bill  of  exceptions,  and  as 
tbe  record  does  not  show  that  the  instruc- 
tions were  objected  to,  the  only  question 
presented  to.  this  court  Is  the  suffldency  of 
(he  petition.  Without  determining  the  ques- 
tion whether  this  petition  presents  a  case 
of  partial  destruction  of  the  property  by 
the  city,  amounting  to  an  invasion  of  private 
rights,  within  the  rule  In  the  cases  of  City 
of  Louisville  v.  LoulsvUie  BolUng  Mill  Co., 
8  Bush,  424,  and  Kemper  v.  City  of  Louis- 
ville, 14  Bush,  90,  we  shall  consider  whether 
the  rale  of  Wolfe  v.  Ballroad  Co.,  15  B.  Mon. 
404,  Keasy-  v.  City  of  Louisville,  4  Dana, 
164,  RaUroad  Co.  v.  Brown.  IT  B.  Mon.  768, 
and  Bridge  Co.  v.  Foot,  8  Bush,  2S4,  that  a 
municipal  corporation  has  anthorl^  to  giade 
or  regrade  a  street  for  a  public  purpose 
without  Incurring  responsibility  to  the  own- 
ers of  abutting  lots,  although  the  street 
might  be  raised  several  feet  above  the  level 
of  the  lot,  and  that  the  cltlsea  must  submit 
to  such  Incldentel  disadvantages  as  result- 
ed therefrom,  has  been  altered  section 
242  of  the  present  constitution.  The  general 
mle  wu,  OB  stated  In  Dill.  Mun.  Corp.  < 
890,  that;  "Municipal  corporations,  acting 
under  aothorlty  conferred  by  the  legislature 
to  make  and  r^»alr,  or  to  grade,  level,  and 
Improve,  streets.  It  th^  keep  within  the 
limits  of  the  street,  and  do  not  trespass  i^Mn 
or  Invade  private  property,  and  exercise  rea- 
sonable care  and  skill  in  the  perforniance  of 
the  work  resolved  upon,  are  not  answerable 
to  the  adjoining  owner,  whose  lands  are  not 
actually  taken,  trespassed  upon,  or  Invaded, 
for  consequential  damages  to  his  premises, 
unless  Uiere  is  a  provWon  In  the  constitu- 
tion of  tlie  state,  in  the  cbartn  of  the  cor- 
poration, or  hi  some  stetute.  creating  the 
liability."  Tbe  conatltnUon  of  1860  provid- 
ed. In  section  14  of  the  bill  of  ri^ts.  that 
no  **inan'B  property  be  taken  or  applied  to 
public  use  without  the  cons^t  of  his  rep- 
resentatives, and  without  Just  compensstlon 
being  previously  made  to  him."  The  present 
ccmstitntion,  in  addition  to  the  section  Just 
quoted,  whldi  is  contained  in  section  18 
of  the  Ull  of  rights,  mrovldea,  In  section 
"Municipal  and  other  corporations,  and  in- 
dividuals Invested  with  the  privilege  of  tak- 
ing private  property  fbr  public  use,  shall' 
make  Just  compensation  for  property  taken. 
Injured  or  destroyed  them;  ^tch  com- 
pensation shall  be  pakl  before  such  taking, 
or  paid  or  secured,  at  the  election  of  such 
corporatitm  or  Individual,  before  such  in- 
jury or  destruction."  The  adoption  of  this 
section,  in  addition  to  the  provisions  of  sec- 
tion IS,  In  our  view  nndoubtedly  Indicated 
an  Intention  to  change  the  organic  law  of 
the  state,  and  to  abolish  tto  tequlrement  of 
direct  physical  Injury  to  tiie  propwty  In 
order  to  estaUIsh  a  dalm  for  damsgee.  The 
language  used  Is  that  munl(^i«l  eovpora 
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tions  shall  make  Just  couipensotlon  for 
propert7  taken,  injured,  or  destroyed  by 
them.  The  city  undoubtedly  has  the  rl^bt 
to  take  private  property,  having  the  right 
of  eminent  domain.  It  also  has  the  un- 
doubted right  to  improve  the  streets  for  the 
public  use,  in  proper  manner,  when  thereto 
authorized  by  legislative  authority.  lU 
however,  in  making  the  Improvements,  It 
takes.  Injures,  or  destroys  private  property, 
compensation  must  be  made,  tmless  consent 
has  been  given.  This  exact  question  ap- 
pears to  have  been  decided  in  several  of 
the  states  In  which  new  constitutions,  con- 
taining similar  provisions,  have  been  adopt- 
ed In  recent  years.  In  lUlnois  the  old  con- 
stitution contained  a  provision  similar  to 
that  contained  In  section  13  of  our  constitu- 
tion. By  the  constitution  of  1870  the  pro- 
TisioD  was  made  to  read,  "Private  property 
shall  not  be  taken  or  damaged  for  public 
ase,  without  Just  compensation;"  and,  while 
the  rule  under  the  former  constitatlon  had 
been  held  as  in  the  section  quoted  above 
from  Dillon,  It  hag  been  held  In  numerous 
cases  that  the  new  mle  introdnced  by  the 
present  constitution  required  compensation 
In  all  cases  where  It  appears  "there  has 
been  some  physical  disturbance  of  a  right, 
either  public  or  private,  which  the  plaintUC 
enjoys  in  connection  with  his  property,  and 
which  gives  to  it  an  additional  value,  and 
that  by  reason  of  such  disturbance  he  has 
sustained  a  special  damage  with  respect  to 
his  property  in  excess  of  that  sustained  by 
the  public  generally."  Rlgney  v.  Chicago, 
102  111.  64.  It  was  there  held  "that  the 
Introduction  of  that  word  [damage],  so  far 
from  being  superfluous  or  accidental.  In- 
dicated a  deliberate  purpose  to  make  a 
change  In  the  organic  law  of  the  state,  and 
abolished  the  old  test  of  direct  physical  In- 
Jury  to  the  corpus  or  subject  of  the  property 
affected."  This  doctrine  was  approved  by 
the  supreme  court  of  the  United  States,  in 
an  opinion  delivered  by  Mr.  Justice  Harlan, 
In  the  case  of  City  of  Chicago  v.  Taylor.  125 
U.  S.  162,  8  Sup.  Ct.  620.  Referring  to  the 
Rlgney  Case,  he  said :  "The  conclusion 
there  reached  was  that  under  this  constitu- 
tional provision  a  recovery  may  be  had  in 
all  cases  where  private  property  has  sus- 
tained a  substantial  damage  by  the  making 
and  using  an  improvement  that  Is  public  in 
Its  character;  that  it  does  not  require  that 
the  damage  sball  be  caused  by  a  trespass, 
or  an  actual  physical  Invasion  of  the  own- 
er's real  estate,  but,  if  the  construction  and 
operation  of  the  railroad  or  other  Improve- 
ment is  the  cause  of  the  damage,  though 
consequential,  the  party  may  recover.  We 
regard  that  case  as  conclusive  of  this  ques- 
tion. The  case  of  Railroad  Co.  v.  Reich, 
101  IlL  157,  is  in  point  on  this  question  of 
damages;  and  the  case  of  City  of  Chicago 
V.  Union  Building  Ass'n,  102  111.  379,  also 
reviews  the  authorities,  and  approves  the 
doctrine  In  Rlgney  T.   City  of  Qtlcago, 


su^v."  In  Missouri  a  similar  constitution- 
al provision  has  been  adopted,  and  a  slmilar 
constructlon  given.  Sheehy  v.  Railway  Co.. 
M  Mo.  574,  7  8.  W.  579.  In  Pennsylvauia 
a  constitutional  provision  was  adopted  in 
1874  exactly  similar  to  section  242  of  our 
constitution,  which  has  been  construed  in 
Borough  of  New  Brighton  v.  Pelrsol,  107  Pa. 
St  280,  as  the  provision  of  the  Illinois  con- 
stitution. In  a  number  of  other  slates 
which  have  adopted  the  same  or  similar 
constitutional  provisions  the  courts  bave 
gone  as  far  or  further  than  the  Illinois 
courts  in  permitting  recovery  for  consequen- 
tial damages  In  such  cases.  See  Dill.  Man. 
Corp.  (4th  Ed.)  «  900-996a.  Inclusive,  and 
notes.  We  conclude  that,  under  the  aver- 
ments of  the  petition  In  this  case,  admitted 
by  the  demurrer  to  be  true,  there  was  a 
right  of  recovery. 

But  It  is  argued  on  behalf  of  appellant 
that  there  Is  no  legal  right  or  equity  In  a 
person  who  dedicates  land  for  street  pur- 
poses, or  In  bis  assignee,  to  compensation  for 
the  original  establishment  of  a  grade  line, 
and  the  reduction  of  the  natural  surface  of 
the  street  for  street  purposes  to  such  line, 
for  the  reason  that,  when  dedicated  un- 
conditionally, the  dedicator  must  be  sup- 
posed to  have  contemplated  and  consented 
that  a  grade  should  be  established,  and  the 
inequalities  of  the  surface  brought  to  some 
proper  level,  and  to  have  embraced  In  his 
grant  or  dedication  the  right  to  establish 
such  a  grade.  This  question,  however,  is 
not  presented  by  the  record.  If  the  law 
be,  that  consequential  damages  are  not  re- 
coverable for  the  original  establishment  of 
the  grade  of  a  stseet  which  has  been  dedicat- 
ed (and  this  question  Is  expressly  not  here 
decided),  the  fact  that  such  establishment 
Is  original  is  matter  of  defense;  and  such 
fact  does  not  appear  in  this  record. 

It  is  further  urged  that  certain  averments 
of  the  answer  pleaded  as  an  estoppel  are 
undented  by  any  reply.  It  is  not  necessary 
to  consider  the  sufficiently  of  the  averments. 
If  they  have  been  denied,  as  the  evidence 
has  not  been  brought  to  this  court.  To  the 
answer  originally  filed,  a  reply  was  filed, 
controverting  the  affirmative  averments. 
After  the  amended  petition  was  withdrawn, 
the  answer  was  also  withdrawn  by  appe- 
lant. In  order  to  Insist  upon  a  motion  for 
a  Judgment  dismissing  the  petition.  This 
motion  being  overruled,  and  the  ord^  sus- 
taining the  demurrer  having  been  set  aside, 
the  same  answer,  or  a  copy  of  it.  was  again 
filed,  and  ,lt  is  now  contended  that  those 
averments  are  undented.  We  do  not  concur 
in  this  contention.  While  they  were  a  pari 
of  the  record,  the  averments  were  traversed, 
and  the  fact  that  they  were  withdrawn,  and 
again  filed,  does  not  raider  a  second  trav- 
erse necessary. 

A  further  contention  Is  that  app^ee  lost 
her  right  to  compensation  by  not  Instituting 
a  snlt  for  an  Injunction  to  prevent  tbe  bi- 
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Jury  to  her  property  until  ttw  damages  to 
resDlt  therefrom  had  been  eetimated,  and 
paid  taer.  But  In  reeponse  to  thla  It  ig  euf- 
fldent  to  say  that  the  Inhibition  of  the  con- 
■titntlon  ta  not  against  the  d^en,  bat 
against  the  municipality,  and  forbids  the 
latter  from  taking.  Injuring,  or  destroying 
property  without  prerlooaly  making  com- 
pensation therefor.  To  say  that  the  dtl- 
nen's  right  of  reoorery  was  barred  because 
the  municipality  failed  to  perform  Its  dnty, 
wonld  be  to  permit  It  to  take  advantage  of 
Its  own  wrcmg.  For  the  reasons  given,  the 
Jndgmoit  Is  afllrmed. 


BICHHOND  et  aL  T.  HAItSIS  et  si. 

{Court  of  Appeal!  of  Keotncky.  Dec.  8,  18D7.) 

DowEK— Land  Convsved  bt  Hubbakd— Rioutb 
or  Qravtbbs. 

1.  Under  K7.  St.  I  2141.  wfaidi  proTldM  that, 
"when  the  lands  are  not  seTeraUr  held  by  differ- 
ent derlsees  or  purchasers.  It  shall  not  be  nec> 
essoinr  to  assign  dower  out  of  each  separate  por- 
tion, DDt  an  equitable  allotment  may  be  made  in 
one  or  more  parcels  in  lien  of  the  vbole,"  a,  wid- 
ow cannot  maintain  a  snit  for  dower  iu  a  tract 
of  land  assigned  by  ber  hosbeDd,  when  the  re- 
nmining  estate  is  safflcient  to  famish  her  dower, 
both  in  such  remaining  estate  and  in  the  portion 
alienated. 

2.  In  a  suit  for  dower  Interest  in  land  con- 
veyed by  the  huabaod,  and  thence  to  d^end- 
ants  ander  a  general  warranty,  the  defendants 
are  entitled  to  prosecnte  a  crou  bill  against  the 
heirs  of  the  husband  for  indemnity  In  conso 
qnence  of  such  allotment 

Appeal  from  circuit  court,  Floyd  county. 

*To  be  officially  r^rted." 

Suit  by  Sarah  Harrhi  and  others  against 
Isaac  Blchmond  and  others  for  dower.  Judg- 
ment for  i^alntlffa.  and  defendants  appeal. 
Reversed. 

W.  a  Harklns.  for  appellants.  James 
Qoble,  for  appellees. 

BUBNAM,  J.  This  suit  was  InsUtuted  by 
appellee  to  have  dower  assigned  to  her  In  a 
tract  of  land  to  which  her  deceased  bnsband 
held  title  and  possesion  during  coverture. 
Appellants  answered,  alleging  that  the  title 
to  the  land  in  question  had  been  conveyed 
by  the  husband  of  appellee  by  general  war^ 
ran^  deed  to  his  sons  J.  P.  Harris,  Jr.,  and 
B.  W.  Harris,  and  that  subsequently  these 
vendors  had  sold  and  by  general  warranty 
deed  conveyed  the  title  to  the  land  In  ques- 
tion to  them,  but  admlWng  that  appellee 
bad  not  united  In  the  conveyance;  alleging, 
further,  tluit  the  tract  ct  land  was  not  worth 
at  the  date  of  the  alienation  exceeding  $1,00(^ 
and  that  at  the  date  <tf  the  death  of  the  hus- 
band of  appellee  he  held  title  to  and  was 
seised  of  a  mnch  larger  and  more  valuable 
tract,  worth  at  least  99,000  at  the  date  of  his 
d«Lth,  and  uptm  which  he  resided  with  his 
wife  and  children  previous  to  his  death,  and 
wbleb  his  family  had  continued  to  occupy 
snbsequently  thereto;  that  ibis  tract  d  land 
was  ample  to  secure  to  appellee  all  the  dow- 


er to  which  she  was  entitled  In  the  real  es- 
tate owned  her  deceased  hnsband  at  the 
time  of  his  death,  and  that  which  he  had 
alienated  previous  thereto  by  conveyances 
In  which  lAte  did  not  unite.  They  also  made 
their  answer  a  cross  itetitlon  and  counter* 
claim  against  the  helis  at  law  of  J.  P.  Har- 
ris, deceased,  and  sought  to  recover  of  them, 
by  way  01  contribution,  such  an  amount  as 
would  Indemnify  them  for  the  broken  c-ore- 
nant  of  warranty  of  their  ancestor,  In  the 
evrat  apptilee  sncceeded  In  having  dower 
allotted  In  the  tract  owned  and  held  by  ap- 
pellants imder  the  conve^wice  of  her  de< 
ceased  husband.  Appellee  filed  general  de- 
murrer to  this  answer  and  cross  petition, 
which  was  sustained,  and  Jndgment  entered 
allotting  dower  In  the  tract  of  appdlants. 
From  that  Judgment,  tills  appeal  Is  prose- 
cuted. 

Under  the  common  law,  a  widow  was  en- 
titled, at  her  election,  to  have  dower  as- 
signed her  In  each  sqwrate  tract  of  land 
owned  by  her  husband  dnrlx^  coverture; 
but  courts  of  equity  have  departed  ^m 
this  tnflexlUe  rule  of  the  common  law,  and 
have  required  widows  to  accept  an  asslgn- 
ment  of  the  whole  of  their  dower  out  of  the 
estate  of  whldi  their  husbands  died  seised, 
and  which  was  ultimately  liable  to  sustain 
the  whole  charge  of  her  dower  right  in  the 
lands  conveyed  with  general  warranty,  when 
an  equltatde  allotment  could  be  made  In  one 
or  more  parcels,  and  the  Interest  of  the  es- 
tate of  ttie  decedent  required  It  to  be  done. 
See  Lawson  v.  Morton,  6  Dona,  471,  and 
Wood  V.  Eeyes,  6  Palg^  478.  And,  la  rec- 
ognition of  this  plain  prtndide  of  equity,  the 
lawmaking  pow«-  enacted  section  2141  of  the 
Kentucky  Statutes,  which  provides:  "Where 
the  lands  are  not  severally  held  by  different 
devisees  or  purchases.  It  shall  not  be  nec- 
essary to  assign  dower  ont  of  each  separate 
portion,  but  an  equitable  allotment  may  be 
made  In  one  or  more  parcels  in  lien  of  the 
whole."  '  And  this  court  construed  this  stat- 
ute in  the  case  of  Morgan  t.  Conn,  8  Bush, 
68.  In  that  ceae  the  decedent  had  sold  100 
acres  of  land  off  <tf  a  400-acre  tract,  and  the 
question  was  whether  dower  should  be  as- 
signed the  surviving  widow  ont  of  the  re- 
maliUng  800  acres,  or  whether  a  pro  rata 
should  be  assigned  her  ont  of  the  100  acres 
which  had  been  sold.  The  court  held  that 
as  there  was  nothing  In  the  record  to  show 
that  any  Injustice  would  be  done  her  by  as- 
signing her  dower  In  one  body  out  of  the 
land  owned  by  decedent  at  his  death,  and  as 
this  course  would  protect  both  the  purchas- 
ers and  the  heirs,  and  avoid  the  trouble  and 
expense  of  another  suit  her  dower  should  be 
laid  off  out  of  that  part  of  the  tract  which 
remained  unsold  and  owned  by  decedent  at 
the  time  of  his  death.  And  there  is  no  rea- 
son apparent  to  us  why  this  equitable  doc- 
trine Aould  not  prevail  in  cases  where  dow- 
er is  Bought  In  s^nrate  and  distinct  tracts 
which  have  been  conveyed  by  the  decedent 
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U  well  M  In  cases  where  the  entire  tract 
bos  not  been  dtepoeed  of.  Such,  we  think, 
was  the  manifest  Intention  of  the  statute 
supra,  the  purpose  being,  as  tar  as  prac- 
ticable, to  protect  the  rights  of  devisees  and 
purchasers;  and  In  onr  opinion,  where  an 
equitable  aUotment  of  dower  can  be  made 
out  of  lands  held  by  the  husband  at  hUi 
4leath,  and  the  Interest  of  decedent  mani- 
festly requires  It  to  be  done,  it  Is  the  duty  «t 
courts  to  so  allot,  and  thereby  KVtM  Injustice 
to  purchasers  and  the  circuity  and  expense 
of  suits  against  the  estate  of  the  grantor's 
representatives  or  heirs  on  broken  covenants 
■of  warranty.  This,  Imwever,  should  be  re- 
quired only  in  Instances  where  no  injustice 
will  be  done  the  widow;  and  if  the  lands 
owned  by  decedent  at  his  death  are  not  snf* 
fldent  to  furnish  appellee  dower  In  such 
tracts,  and  in  the  tracts  which  had  been 
alienated  by  him  in  which  she  had  not  onit 
■ed.  It  should  not  be  so  required.  The  queft- 
tlcuii,  from  this  aspect  is  one  of  fact  In 
the  event  all  the  dower  to  whitdi  appellee  is 
•entitled  cannot  be  allotted  out  of  the  home 
tract,  and  It  becomes  necessary  to  subject 
appellant's  land  to  her  claim,  they  are  en- 
titled to  prosecute  their  cross  bill  against  tli^ 
heirs  at  law  for  indemnity,  in  consequence 
of  the  aUotment  of  dower  in  the  land  held 
by  them  under  warranty  deeds  from  the  de- 
ceased husband.  For  the  reasons  Indicated* 
the  demurrer  of  appellee  should  have  been 
overruled,  and  the  Judgment  Is  therefore  re- 
versed, and  cause  remanded  for  proceedings 
■consistent  herewith. 


STRONG  V.  JONES. 
<Coart  of  Appeals  of  Kentucky.    X}ec.  9,  1897.) 
Bi.EC«iO!t  Contests  —  Demckhek  —  Appbal — Rzc- 

1.  Where,  In  election  contest  proceedings,  depo- 
sitions are  talcen  and  filed  by  both  parties,  after 
wiiidb  a  demorrer  to  the  notice  is  sustained,  and 
the  proceedings  dismissed  by  count;  board  of 
contest,  and  on  appeal  to  the  circnit  court  the  de> 
mtirrcT  Is  OTemued,  such  depositiotu  are  proner- 
ly  before  the  court,  and  eitner  party  ia  entitled 
to  have  them  read. 

2.  Where,  on  a  former  hearing,  the  court  of 
anieals  adjudged  that  an  appeal  by  the  contest- 
ant of  an  elerotm  from  the  oecUioD  of  tiie  coun- 
ty board  of  contest  to  the  circuit  court  ihonld 
have  been  dismissed  as  not  taken  in  time,  a  peti- 
tion for  rehearing  on  tbe  ground  that  the  entire 
record  and  entnes  of  the  county  board  show 
that  ha  final  order  was  made  a  month  later 
than  the  date  thereof,  which.  If  true,  would 
have  made  the  appeal  in  time,  will  be  overruled 
when  the  court  is  convinced,  from  an  examina- 
tion of  the  authorities  and  the  record,  that  the 
opposite  party  was  duly  tiected  to  the  office 
contested. 

"Not  to  be  officially  reported." 

On  petition  for  rehearing.  Overruled. 

For  former  report,  see  42  S.  W.  752. 

H.  L.  Wheeter  and  O.  W.  Gourley,  for  ap- 
pellant White  &  Robots  and  Day  ft  Wll- 
Hams,  for  appellee. 

PBR  CURIAM.  The  aH^llee,  Jones,  Instl- 
tntad  contest  proceedings  against  the  appel- 


lant Btrotiff,  who  had  been  duly  Mtwned  as 
having  beoi  elected  Jailer  of  Lee  county. 
Jones  dalmed  that  he  was  eleeted,  and,  mast- 
over,  that  appdlant  was  not  a  dtlaen  of  Lee 
county,  and  for  that  reason  not  entitled  to  the 
<tface,  even  if  ha  (Ji»ee)  tras  not  entitled  to 
it  The  appellant  Strong,  demurred  to  the 
notice,  which  donnrrer,  however,  was  not 
acted  upon  until  after  the  taking  and  aung  of 
the  depoeltiotts  by  both  parties,  after  which 
the  demurrer  was  sustained  tiw  oom^ 
board  at  contest  and  the  proceedings  dtenlss- 
ed.  Jones  prosecuted,  or  attempted  to  pns- 
ecnte,  an  appeal  to  tike  elicnit  court  ^rialdi 
court  overruled  the  demurrar  of  Strong,  and 
roidered  a  Judgment  to  the  effect  that  neither 
party  was  entitled  to  the  office  In  question, 
and  ordered  an  eleotlon.  ThereupiHi  Strang* 
prosecuted  an  appeal  with  supersedeas  to  this 
court,  and  Jones  obtained  a  cross  appeal,  and 
contended  that  the  office  should  have  been  ad- 
judged to  him.  It  Is  On  contention  of  Jones' 
counsel  that  the  drcult  court  jmjperly  over- 
ruled the  demurrer  of  Strong,  and  that  after 
the  demurrer  was  overruled,  no  testimooy 
could  be  heard  or  considered,  upon  the  idea 
ttiat  the  demurrer  oonfttsed  the  averments  ot 
the  notice  serred  on  Strong,  and  that  the  no- 
tice contained  allegatloos  sufficient  to  entitle 
Jones  to  the  office  hi  contest  W«  do  not 
concur  In  the  contention  ci  Jones*  ooansel.  but 
think  that  the  depositions  taken  by  9Mh  party, 
and  filed  with  the  board  of  contest  before  the 
final  action  of  said  board,  were  properly  before 
the  drcult  court  sod  that  each  party  was  en- 
titled to  have  the  same  read  and  centered. 
This  court  has  beretofMe  held  that  the  ap- 
peal of  Jones  to  the  dreidt  court  should  have 
been  dlEmissed  fOr  Oie  reasoi  that  Uie  bond 
was  not  executed  untn  aftor  the  eviration 
of  60  days  from  the  final  action  ot  sold  ooonty 
board,  and  reversed  the  Judgment  with  direc- 
tions to  the  circuit  court  to  dismiss  the  anieal 
of  Jones  (42  S.  W.  TS3),  the  efTect  of  which 
would  be  to  give  the  office  to  Strong,  or  rather 
leave  him  In  unquestioned  possession  thereof. 
Since  rendering  the  oirfnion  aforesaid,  appel- 
lee, Jones,  has  filed  a  petition  tor  rtibearfng, 
and  Insists  that  taking  the  entfre  record  and 
the  different  aitrles  ttaerdn,  the  same  shows 
that  the  final  action  of  the  county  hoard  was 
taken  the  12th  day  of  Fdamary,  and  for  that 
reasw  the  appeal  was  hi  time;  He  also  files 
some  affidavits  In  support  ot  hta  contentlUL 
It  Is  true  that  the  record  Is  somewhat  ctm- 
tradictory.  Some  dates  and  entries  made  bj 
the  contesthig  board  tend  to  show  that  the 
final  action  must  necessarily  have  been  on  the 
12th  of  Pebmary,  or  at  least  at  a  later  date 
than  the  12th  of  Jannary.  But  it  Is  also  trae 
that  the  final  order  Is  dated  the  l2th  ot  Jan- 
uary, 1885.  which  was  copied  and  filed  at  the 
time  of  the  execution  of  tlie  appeal  bond  in 
the  circuit  court.  It  Is  not  necessary  to  deter- 
mine whether  this  court  should  now  be  re- 
qolred  to  examine  the  record  of  the  county 
board,  and  determine  from  the  vartom  entries 
and  dates  what  the  final  order  was  made,  and 
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then  bold  that  the  record  ai  a  whole  contra- 
dicts the  witry,  and  showi,  as  a  matter  of  fact, 
that  the  final  order  was  not  made  at  the  time 
It  bear*  date,  but  a  month  later,  for  the  reason  ' 
that  It  would  be  oC  no  benefit  to  appeDee, 
Jones,  to  grant  a  rehearing  In  this  case.  We 
have  examined  the  entire  record,  and  aathorl- 
ties  relied  on  by  appellee,  Jones,  and  are  dear- 
ly of  the  opinion  that  appellant.  Strong,  nnder 
the  law  and  facts  as  disclosed  by  this  record, 
was  entitled  to  a  jndgmait  adjudging  that  be 
bad  been  daly  deetad  Jailer  <si  Lee  eoonty, 
and,  if  a  rehearing  was  granted,  the  only  re- 
mit would  be  that  this  court  would  rerase 
the  Jndgm«it  of  tiie  court  below,  and  direct  It 
to  enta*  a  Judgment  adjudging  appelant, 
Stnmg,  to  bave  been  dnly  rtected  Jailer  of 
Lee  county,  and  entitled  to  the  oflSoe.  For 
tbe  reasons  given,  the  petition  for  rehearing 
to  oTOTOled. 


HABXHILL  T.  ODOKS'S  IiX*B. 
<Ooart  of  Appeals  of  Kentncky.  Dec.  IB^  1897.) 

LtANDLOBD  AND  TSKANT  —  VAlI.UaS  TO  RsrAia^ 
JunOHKKT  ON  ^lADISOS. 

1.  If  the  rented  premises  were  rendered  dan- 
gerons  to  health  by  reason  of  the  landlord's  fail- 
ure to  pat  the  itlumbing  in  good  order,  and  to 
make  other  repairs,  as  he  covenanted  to  do,  and 
the  tenant  left  the  premises,  after  notice  to  the 
landlord  that  he  would  do  so  It  tbt  repairs  were 
not  made,  he  was  not  liaUe  for  rent  after  anch 
ahaadonmeot. 

2.  Where  an  Issne  had  been  made  by  answer 
and  reply,  and  a  Jary  impaneled  and  sworn,  and 
the  defendant  was  ready  to  introduce  proof.  It 
waa  error  to  render  Jadgment  tor  plaintiff  on  the 
groand  that  ttie  answer  did  not  state  a  defense, 
no  objection  being  made  thereto  by  dnnurrer  or 
motion, 

8.  Where  a  written  leaaeprorides  that  a  hold- 
ing over  by  the  leasee  for  80  days  shall  be  eon- 
atmed  as  a  renewal  of  the  lease  on  the  same 
terms  and  conditions  for  another  12  months, 
•nch  holding  over  is  a  renewal  npoo  the  part  of 
the  lessor  of  his  corenant  to  make  repairs. 

Appeal  from  circuit  court,  Jefferson  county. 

*'Mot  to  be  officially  reported.** 

Action  by  George  E.  Cooke's  executor 
against  Alexander  HarthUl  to  recover  rent 
Judgment  for  plaintiff,  and  defendant  up- 
peals.  Reversed. 

F.  Hagan.  for  appellant  Helm  A  Bmce, 
tor  app^lee. 

OUFFY,  J.  Tbls  action  was  Instituted 
against  tbe  at^ellant  to  recover  a  balance  of 
rent  alleged  to  be  due  from  aptrellant  from 
October  1.  1892,  to  January  20,  1883,  at  tbe 
lato  of  1609  pw  year,  payable  monthly,  and 
for  fS.46  few  repairs  of  water  flxtnres,  etc., 
and  $1  for  robing  windows.  The  action 
was  Instituted  upon  a  nm,t  lease  of  date  Jan- 
uary 20^  1899.  The  seventh  clause  of  the 
lease  reads  as  follows:  "(7)  Should  the  lessee 
bold  oyer  at  tbe  tennlnathm  of  this  lease 
(without  any  writ^  agreemoit  Indorsed  on 
tbls  lease,  and  signed  by  both  parties)  for 
tblr^  days,  sodi  holding  over  shall  be  con- 
strued as  renewal  of  tbe  lease  on  same  terms 
and  condittons  for  another  twelve  montba,  and 
43  S:W.-45 


Shan  be  binding  upon  both  pardea,  any  law  or 

custom  to  the  ccmtrary  notwithstanding." 
The  following  stlpolatlon  Is  also  added  to  said 
lease:  "Lessor  agrees  to  wbltowaab  cellar  nn> 
der  Utcben,  and  pot  banging  ataelf,  paint 
kltdien  floor  and  pantry,  varnish  Ist  and  2nd 
floor  rooms,  paper  front  hall,  put  the  water- 
works and  i^umUng  In  good  order,  clean  tha 
chlmnciys,  put  on  outside  fastening^  on  cellar 
doOT,  ventilator  In  water^los^  to  be  pot  la 
order,  pat  In  all  broken  glass.  Oeo.  B. 
Cooke.**  It  Is  alleged  In  the  petition  that  tbe 
appellant  condnoed  to  hold  the  premises  more 
than  80  days  after  the  termination  of  the 
first  and  also  second  year,  without  written 
agreement  signed  by  both  parties,  and  until 
the  lit  of  October,  1892;  and  It  is  chdmed  In 
the  petition  that  the  appellant  thereby  be- 
came liaUe  fin*  the  rant  at  tbe  rate  st^nlated 
In  the  lease  until  the  end  of  tbe  year,  wblcb 
would  be  the  20th  of  Jannarj,  1888.  The 
first  paragraph  of  tbe  asawet  Is  a  specific  de- 
nial ot  the  varloua  itma  for  rmt  and  repabv 
set  up  In  tbe  petition.  The  seccmd  and  tlUrd 
paragraphs  read  as  follows:  "Far.  2.  For  fui^ 
ther  answer  be  saya  that  the  plaintiff  stlpu- 
lated,  covenanted,  and  agreed,  in  his  said  lease 
so  made  with  him  at  the  time  named  In  the 
petition,  that  he  would  put  the  waterwortm 
and  plumbing  in  good  order,  clean  the  chim- 
neys out  pot  on  outside  fastening  to  the  cellar 
door,  ventilator  In  the  water-closet  to  be  pat 
in  order,  and  pat  )u  all  tnvken  ^asa.  He  says 
that  the  plaintiff  failed  and  refused  to  per* 
form  his  contract  covenants,  and  agreemente, 
and  did  net  put  the  waterworks  and  plumbing 
ht  good  repair,  and  did  not  put  the  ventilator 
In  the  water^doaet  In  order,  and  the  same  be- 
came foul,  nasty,  disagreeable,  and  un- 
healthy, and  roidered  the  occupation  of  the 
said  house  bo  disagreeable  and  uncomfortable 
and  dangerous  to  his  family's  health  that 
they  could  not  in  safety  dwell  In  said  house. 
He  Hiys  he  notlfled  the  plaintiff  frequently  of 
the  bad  condition  of  the  water-closet  and 
tdumbing  works,  and  the  unhealthy  condition 
of  the  house,  and  requested  him  to  All  his  con- 
tract with  him,  and  put  same  In  repair  and 
good  order;  and  that  be  refused  to  put  same 
in  good  order.  He  says  there  escaped  from 
said  i^umblng  work  noxious  gases  and  va- 
pors that  permeated  tbe  whole  bouse,  and  ren- 
dered tbe  same  unfit  for  a  dwelling,  and  hurt- 
ful and  dangerous  to  his  health  and  the  healUi 
of  his  family,  and  because  of  said  bad  condi- 
tion of  the  plumbing  work,  and  refusal  to  re- 
pair the  same,  and  to  remove  said  cause  of 
discomfort  and  nnbealthlness,  be  was  com- 
pelled to  remove  from  said  house.  He  further 
says  that  certein  walls  of  said  house  became 
and  were  saturated  with  foul  and  noxious 
dampness,  absorptions  from  leakages,  and  bad 
and  defective  plumbing  work,  which  caused 
the  house  to  be  flUed  with  noxious  gases,  and 
made  tbe  same  disagreeable  and  unhealthy, 
and  dangerous  -to  life  to  those  dw^lng  In  tbe 
same.  Tbe  said  plumbing  works  were  nevei 
put  In  good  order  as  be  agreed  to  do.  end 
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plaintiff  never  CMoapUed  with  hit  said  contract 
wltb  defendant,  all  of  which  plaintiff  had  hdl 
notice  of,  and  waa  often  reoneated  to  fulfill 
Ua  contract,  bnt  fiUIed  to  do  so;  and  because 
of  hla  tallnre  to  comply  with  his  agreement 
defendant  gave  him  notice  that,  If  not  com- 
plied irith,  he  would  leave  the  iKemlses.  which 
he  did.  He  saya  that  he  was  and  Is  thereby 
sdeased  firom  the  payment  of  aatd  rent,  or 
any  part  of  the  same.  Wherefore  he  prays 
ttiat  the  petition  be  diamlased,  and  he  have 
Judgment,  and  for  all  farther  and  proper  re- 
UeL  Far.  8.  For  further  answer  he  says  that 
tike  said  house  was  unhealthy,  and  the  walls 
of  same  damp,  and  gave  out  noxloua  and  hurt- 
ful gases,  and  the  same  became  and  was  an 
nnhealthy  and  disagreeable  hons^  and  that, 
same  being  so  nnhealthy,  dlssgreeable,  and 
vnoomfortable,  that  It  became  and  was  dan- 
gerous to  his  health  and  life  and  dangerous  to 
the  taealtti  of  his  temOy.  Tba  waterworks 
and  xdumbhig  of  same  was  so  defectlvsly 
done  as  to  cause  the  same  to  become  fun  of 
bad  odors  and  noxious  and  nnhealthy  gases 
and  vapors  and  danqmess,  dangeroua  to  the 
health  of  himself  and  family.  That  the  iHain- 
tlfl  was  duly  notified  of  these  defects  and  con- 
dition of  said  pr«niseB  and  reused  to  remedy 
the  same.  Said  pr«nlses  being  imhealthy, 
unpleasant,  and  disagreeable,  and  i^ntlfl  re- 
fusing to  remedy  same,  he  abandimed  the 
said  premises,  to  plaintiff;  all  of  which  he 
ideads  as  a  defense  to  smyment  itf  any  further 
rent  Whwefore  be  prays  that  petition  be 
dismissed,  and  he  have  Judgment  for  costs, 
and  all  peopet  ttHSet"  The  reply  may  be  con- 
sldend  a  tnivme  of  all  the  averments  of  the 
answer,  except  the  stipulation  in  the  lease 
aforesaid.  It  appears  that  Ooofce,  the  lessor, 
died  poidlng  the  action,  and  that  it  was  reviv- 
ed In  Oie  name  of  tiie  aivellee  herein.  Upon 
the  calling  of  the  cose  for  trial,  It  iq^ears 
Oat  appellant  filed  exceptions  to  depositions, 
which  It  does  not  ai^ear  were  acted  upon.  A 
inry  was  impaneled  and  sworn,  and  the  case 
stated,  and  tbereopon  the  plaintiff  (now  ap- 
•  pdlee)  moved  the  court  for  a  Judgment  upon 
the  pteadings,  which  motkm  waa  sustained  by 
the  court,  over  defendant's  objection,  and  his 
express  desfav  to  introduce  proof,  and  Judg- 
ment rendered  tor  the  plalntUf  for  the  sevoul 
amounts  clnlmed;  and,  anKllanfs  motion  for 
a  new  trial  iiavlng  beai  overruled,  he  prose* 
cutes  this  appeal. 

The  contention  of  appellee  Is  that  the  an- 
swer presmted  no  defense  at  all,  hence  the 
Judgmoit  was  properly  rendered.  The  con- 
tention appellant  Is  that  the  answer  ^e* 
sentod  a  defense,  and,  If  sustained  hy  the 
proof,  that  he  would  have  been  entitled  to  a 
verdict  It  seems  to  ns  that  tbe  answer  pre- 
sented a  defmse  to  the  actlcm,  and  It  seems 
to  have  been  so  regarded  by  plaintiff  at  first 
as  is  evidenced  by  the  reply  filed.  If  the  an- 
swer did  not  ctuiBtltnte  a  defense,  or  was  not 
snffleloitly  definite,  these  questions  eoidd 
have  been  raised  by  demurrer  or  by  propw 
methn.   TIm  Issue  waa  really  made  up  tay 


the  pleadings,  and  a  Jury  Impaneled  and 
sworn,  and  the  case  stated,  and,  the  dtfend- 
ant  betaig  ready  and  anxtons  to  Introduce 
proof  In  suppwt  of  his  plea.  It  was  error  fw 
the  court  to  render  a  Judgment  in  favor  of 
plaintiff  under  tbe  state  of  j^eadlags  as  thcr 
existed.  Under  the  contract  filed,  and  as  un- 
derstood, as  it  appears,  by  both  parties,  tbe 
tact  of  holding  over  30  days  was  a  renewal 
of  the  written  cratract  and.  consequently,  a 
renewal  upon  the  part  of  tbe  lessor  to  do  the 
things  stipulated  to  be  done  In  the  contract; 
and  the  answor  dearly  mKclfies  the  same,  and 
shows  that  the  lessor  was  notified  of  hla  fall- 
nre,  and  of  tbe  Intolerable  condition  of  the 
house,  and  of  appellatttfs  Intention  to  aban- 
don ssme  unless  Ow  repairs  wore  made;  and. 
If  the  allegations  were  true,  appeUont  was  en- 
titled to  prove  the  same,  and  thus  Justify  Us 
abandonment  of  tbe  {ffemlses,  and  would, 
thorefore,  not  be  liable  for  any  rent  after 
each  abandoumoit  Judgment  reversed,  and 
cause  remanded,  with  directions  to  award  ap- 
pellant a  new  trial,  and  for  proceedings  con- 
sistent herewith. 


HALL  v.  CORNETT. 

(Court  of  Anpeela  of  Kentadcy.  Dee.  17,  18ST.) 

PLSADLSO  — TlHS  FOR  FiLi.vo  Replt— Hakmlbbh 
EiiaoB— Rblbasb  ArrcR  Institu- 
tion or  AuTiox. 

1.  The  conrt  did  not  abuse  its  discretion  la  per- 
mittiDg  a  reply  to  be  filed  after  tbe  iwearing  erf 
the  Jury  aod  tbe  Rtatius  of  the  case,  thoocii  do 
reaaoa  appeam  of  record  for  the  d^ay.  It  oeing 
filed  at  the  appearance  term. 

2:  la  an  actum  against  H.  od  a  note  executed 
by  M.  for  tbe  price  of  logs,  on  the  ground  that 
H.,  who  bought  the  logs  from  M.,  had  assumed 
its  payment,  in  which  H.  relied  on  certain  fUse 
tepresentations  M.,  and  piaintilTs  agrcenseat 
by  reason  thereof,  to  rdease  liim,  the  admiasioii 
of  plaintifrB  testimony  as  to  whether  or  not  he 
made  certain  false  represcntotkms  to  If.  was 
harmless  error. 

8.  It  was  harmless  error  to  give  an  instmctioB 
aatfiorising  a  verdict  for  plaintiff  in  excess  of  the 
amount  sued  for,  the  verdict  returned  being  with- 
in that  anunmt 

4.  It  was  error  to  dutrge  that  an  alleged  agree- 
ment to  release  defendant  to  be  a  defense,  must 
have  tieen  entsced  Into  b^oce  the  institution  s( 
the  suit 

Appeal  from  circuit  court  Harlan  county. 

"Not  to  be  olflclally  reported." 

Action  by  A.  B.  (^mett  agaliut  Cbariey 
HalL  Judgment  for  plaintiff  and  defend- 
ant appeals.  Reversed. 

Howard  A  CBay,  for  arocDant 

OUrrr,  J.  thin  actkm  waa  Instltated  In 
the  Harlan  circuit  conrt  by  the  appellee. 
Gomett  ivalnst  tbe  appelant  It  la  sub- 
stantially alleged  .  In  the  petition  that  iw 
November  14,  ISOli  "W.  R.  Manpln  and  W.  B. 
Ballue,  under  tbe  name  of  W.  R.  Manpln  St 
Co.,  encuted  and  delivered  to  plaintiff  tbdr 
two  promlsswy  notes,  one  due  the  lotb  of 
December  thereafter,  and  the  otbor  due 
January  15, 18Q2,  for  tbe  sum  of  $280^  which 
were  executed  In  consideration  of  poplar 
trees  on  Day's  BrantdL  IMs  further  alleged 
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that  Maa]>ltt  ft  Oo.  v«re  encaged  In  tbe 
baslness  of  cuttliMF  and  banking  uw  togs, 
and  that  they  executed  and  deUrered  to 
plaintiff  their  aforesaid  notes,  and  that  he 
•old  them  poplar  trees  for  each  of  the  afore- 
said two  notes  given,  on  which  trees  he  re* 
talned  a  lien  to  secure  the  payment  of  said 

notes,  and  that  afterwards,  on  the   

day  of  ,  Manpin  &  Co.  sold  said  poplar 

trees  to  tbe  defendant.  Hall,  subject  to 
plalntifTs  said  lien,  and  at  the  same  time  de- 
fendant assumed  the  payment  of  the  afore- 
said two  notes.    Afterwards,  on  the   

day  of  .  defendant  entered  Into  a  con- 
tract with  plaintiff  by  which  it  was  aRreed 
that  defendant  should  eat.  haul,  and  bank 
said  implar  trees,  whlcb  right  to  do  plaintiff 
then  and  there  gave  defendant,  and  thereby 
released  his  said  Hen  on  said  timber  for  the 
payment  of  tbe  aforesaid  notes;  and  at  the 
same  time,  for  and  In  consideration  of  the 
said  timber,  and  In  consideration  of  plain- 
tiff releasing  his  said  lien  on  same,  the  de- 
fendant agreed  to  pay  off  the  aforesaid  two 
notes  as  soon  as  he  could  cat,  haul,  and 
bank,  and  sell  and  receive  pay  therefor. 
He  says  that  no  part  of  said  notes  has  been 
paid,  except  $127.13,  paid  by  defendant  on 

the  day  of  ,  1893,  which  ought  to 

be  placed  as  a  credit  on  the  notes  due  De- 
cember. 1801.  He  says  that,  at  the  same 
time  he  and  defendant  entered  into  the 
aforesaid  contract,  he  also  agreed,  and  made 
part  of  the  same  contract,  and  in  part  con- 
sideration of  defendant  agreeing  to  pay  off 
said  notes,  that  plaintiff  released  W.  R. 
Maupln  &  Co.  from  any  further  liability  on 
said  notes,  and  be  took  defendant  for  pay- 
ment of  same,  whlcb  defendant  agreed  to 
pay.  Wherefore  he  prays  Judgment  for 
fSfiO.  subject  to  a  credit  of  fl27.1S. 

The  defendant  demurred  to  the  petition, 
which  demurrer  was  overruled.  It  is  al- 
leged In  the  answer  that  during  the  year 
1802  tbe  defendant  entered  into  a  contract 
with  W.  R.  Manpln  A  Co..  by  which  he  pur- 
chased scTerol  standing  poplar  trees  on 
Day's  Branch  of  Crank's  creek  of  Martin's 
Fork  of  Cumberland  rlTer.  which  trees  had 
t>een  sold  by  plaintiff  to  Manpln  &  Co.;  that 
be  was  not  Informed  by  any  of  said  parties 
that  any  lien  existed  on  said  trees  when  he 
purchased  same  from  Maupln  &  Co.,  but 
that  at  the  time  the  trade  was  consummated 
between  defendant  and  Maupln  &  Co.  he 
knew  that  Maupln  A.  Co.  owed  plaintiff  for 
the  purchase  price  of  said  trees,  and  that  it 
was  agreed  by  plaintiff  and  defendant  when 
said  trade  was  made  that  he  was  to  ex- 
change otber  poplar  timber  he  owned  on 
Crank's  Branch  at  tbe  price  of  $2.25  per 
tree  for  plaintiff's  timber,  which  had  been 
•old  to  Maupln  ft  Co.  on  Day's  Branch, 
whlcb  defendant  made  use  of  at  the  price 
of  92JiO  per  tree,  and  tbe  timber  so  excban- 
f^ed  and  sold  to  plaintiff  was  to  go  as  a 
credit  on  tbe  notes  executed  by  Manpln  St 
Co.;  that  defendant  was  to  go  to  work  1b 


cutting  and  banking  mid  timber,  and  tlift 
timber  of  d^endant  and  that  sold  by  iilalii- 
tUC  to  Maupln  &  Co.  was  to  be  counted,  onA 
settlement  made;  that  be  has  freqnently 
made  demand  on  plaintiff  to  go  and  count 
thetr  respective  timber,  and  moke  aettl*- 
ment,  whlcb  plaintiff  has  failed  and  refaseA 
to  do;  that  he  has  a  sufficient  number  of 
poplar  trees  on  Crank's  Branch  to  more  thoD 
pay  for  timber  cut  and  removed  on  HayUt 
Branch;  that  he  is  now,  and  has  at  all  times 
been,  ready  to  comply  with  said  contract. 
He  says  he  never  assumed  the  payment  of 
the  two  notes  sued  on,  or  agreed  to  do  so, 
other  than  as  above  stated;  that  be  has 
never  made  any  cash  payment  on  either  of 
the  two  notes,  except  money  derived  from 
the  sale  of  the  troes  sold  by  plaintiff  to  Mau- 
pln &  Co.  Wherefora  he  prays  to  be  dis- 
missed, etc. 

It  further  appears  that  defendant  filed  an 
amended  answer,  in  which  It  is  denied  that 
he  has  cut  and  hauled  and  banked  the  tim- 
ber described  In  plaintiff's  petition,  exc^t 
57  trees;  and  he  says  that  at  the  time  he 
made  and  entered  into  the  contract  with 
Maupln  &,  Co.,  by  which  he  sold  to  him  pop- 
lar trees  on  Day's  Branch,  and  in  considera- 
tion of  which  he  assumed  the  payment  of 
said  notes,  said  Maupin  &  Co.  fraudulently 
represented  to  this  defendant  that  there 
were  240  trees  which  passed  to  him  under 
his  purchase^  for  which  defendant  agreed  to 
pay  the  two  notes^  amounting  to  $560;  that 
said  representation  as  to  the  number  of  said 
trees  was  false,  and  was  known  by  them  to 
be  false  at  the  time  they  made  It,  and  same 
was  made  for  the  purpose  of  Inducing  de- 
fendant to  assume  the  payment  of  said 
notes;  that  said  defendant,  believing  and 
relying  on  said  statement  to  be  true,  was 
thereby  Induced  to  enter  Into  said  contracts 
and  assume  the  payment  of  the  said  notes, 
when  in  fact  there  were  only  90  trees  which 
passed  to  defendant  under  said  contract, 
which  said  Maupin  ft  Co.  well  knew  at  the 
time  they  made  said  representation  to  de- 
fendant, and  which  fact  defendant  was  ig- 
norant of;  and  shortly  afterwards,  and  as 
soon  as  he  discovered  that  tbe  timber  was 
not  there  as  represented,  he  notified  said 
Maupln  ft  Co.  and  this  plaintiff  of  that  fact, 
and  that  plaintiff  then  agreed  and  promised 
to  release  him  from  all  liability  under  said 
contract,  except  for  the  timber  actually  used 
by  him,  which  defendant  promised  and 
agreed  to  pay  for  at  the  rate  of  $2.50  per 
tree,  which  plaintiff  then  agreed  to  accept, 
and  look  to  Maupln  ft  Co.  for  the  remainder 
of  his  debt.  The  timber  actually  used  by 
him  was  67  trees,  amounting  to  $142.S0^ 
which  is  all  that  he  has  used  or  claims  title 
to,  and  that  be  paid  plaintiff  on  said  amount 
$127.13,  wblcb  was  paid  prior  to  the  institu- 
tion of  this  suit,  and  plaintiff  promised  and 
agreed  to  accept  as  payment  for  the  remain- 
ing $15.37  otber  timber  owned  by  defendant 
«  tamnk's  creek  at  %Jf;^^f^^^ 
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he  It  BOW,  and  has  been  at  all  tlineB,  nady. 
able,  and  willing  to  paj  the  baiance,  and 
now  tenden  same  In  utlsfacUon  of  said 
a  ma.   Wherefore  be  praya  to  be  dlamlaied. 

It  appean  that,  after  the  awearlng  of  the 
i%aj  and  stating  tbe  caae,  the  plaintiff  waa 
aUowed  to  file  his  reply.  In  which  It  is  anb- 
stantlaUy  denied  that  plaintiff  has  suflldeat 
knowledge  or  Information  to  ffwm  a  belief 
as  to  whether  Manpln  ft  Co.  fraudtdently 
represented  to  defendant,  or  represented  to 
him  at  all,  that  there  were  240  trees,  or  any 
othw  number,  which  passed  to  falm  nnda 
his  said  purchase,  or  that  said  repreBenta* 
tlon  as  to  tbe  number  of  said  trees  was 
false,  or  was  known  bj  them  to  be  so  at 
the  time  they  made  same,  If  they  were 
made,  or  that  such  r^resentatlon  was  made 
for  the  purpose  of  inducing  defendant  to  as- 
sume the  payment  of  the  note  aoed  on,  <Hr 
as  to  whether  defendant  believed  said  rep- 
resentation to  be  true,  or  relied  upon  said 
statement  as  being  true,  or  that  he  waa 
thereby  induced  to  enter  Into  said  contract 
to  assume  tbe  paymrat  of  eald  notes;  de- 
niea  that  (mly  90  trees  passed  to  said  de- 
fendant under  said  contract,  or  that  said 
Manpln  &  Co.  wtil  knew,  at  the  time  or  at 
all  that  there  were  only  such  number  of 
trees,  or  that  shortly  afterwards,  or  at  ail. 
defendant  notifled  said  Maupln  &  Co.  or 
plaintiff  of  that  fact,  or  that  plaintiff  tben. 
or  at  ail,  agreed  or  promised  defendant  to 
releaae  him  from  all  further,  or  from  any, 
liability  under  said  contract,  or  that  defend- 
ant promised  or  agreed  to  pay  him  ^.50  per 
tree,  or  any  sum,  for  the  trees  taken  by  de- 
fendant, or  that  be  agreed  to  accept  or  look 
to  Uaupin  &  Oo.  for  the  remainder,  or  any 
part,  of  blB  debt,  or  that  the  timber  actually 
used  by  defendant  was  67  trees,  or  any  oth- 
er number  less  tban  all  that  was  included 
in  the  boundary  embraced  In  his  contract 
with  Maupla  &  Co.,  or  that  the  sale  of  same 
only  amounted  to  9142.60,  or  any  sum  less 
tban  what  all  of  said  trees  were  worth,  or 
that  is  all  that  defendant  has  used;  denies 
that  defendant  has  paid  of  said  amount  the 
Bum  of  9127.18  prior  to  the  Institution  of 
this  action,  or  that  he  has  paid  any  sum  at 
any  time,  or  that  he  agreed  or  promised  to 
accept  in  payment  for  the  remainder  other 
timber  owned  by  defendant  on  Crank's 
creek,  or  elsewhere,  at  an  agreed  price,  or 
at  any  price,  or  ttiat  defendant  has  at  all 
times,  or  at  any  time,  been  ready  and  will- 
ing to  pay  plaintiff  any  sum  In  any  way. 

The  affirmative  avermentk  in  the  reply 
were  controverted  of  record.  A  Jury  trial 
resulted  in  a  verillct  and  judgment  In  favor 
of  plaintiff  for  $560.  subject  to  a  credit  of 
$127.13.  The  grounds  relied  on  by  appel- 
lant for  a  new  trial  were  in  snbstance  as 
follows:  (1)  Because  the  court  erred  in 
■  overruling  demurrer  to  the  petition;  (2)  be- 
cause the  court  erred  in  permitting  i^intlff 
to  iUe  reply  to  defendant's  answer  after  tbe 
■commancement  of  tbe  trial;  0t)  because  tbe 


oonrt  erred  tai  giving  to  tbe  Jury  on  behsdf 
of  defendant  Instruction  No.  1.  and  la  re- 
fusing to  give  to  the  Jury  instrnctlons  Noa. 
2  and  8,  offered  1^^  defmidant;  because 
tbe  court  retnsed  to  admit  competent  evi- 
dence upon  tbe  trial;  (C9  becauae  tbe  verdict 
of  the  Jury  is  not  snstained  1^  sufitdent  evt- 
deuce;  ^  because  the  verdict  of  tbe  Jury 
is  contrary  to  law.  The  motion  for  new 
trial  having  been  overmled,  vpellant  has 
prosecoted  an  iQ>peal  to  this  court. 

We  cannot  say  tbat  tbe  court  wu  gnllty 
of  abuse  of  discretion  In  allowing  tba  reply 
te  be  died,  although  no  reason  appears  at 
record  for  the  delay  In  flllng  tbe  aame.  It 
appears  that  the  x^ly  waa  filed  at  tbe 
pearance  term  of  the  action.  We  do  nut 
think  tbe  court  med  la  the  admissloB  or  re- 
jection of  teitlmoi^  to  the  prejudice  ot  tbe 
subsuntlal  rigbta  of  aniellant,  altbongb  tbe 
statement  of  plaintiff  as  to  whether  or  not 
be  made  telse  r^resentatloiu  to  Manpln  ft 
Ga  was  not  competent;  but  as  to  tbat  ad- 
mission we  do  not  think  It  prejudiced  tbe 
substantial  rights  of  the  appellant.  It  is 
further  insisted  by  appellant  that  the  court 
erred  In  giving  and  refusing  Instructiona. 
Ihe  court  erred  in  fixing  the  extent  of  plain- 
tiff's recovery  at  (680  in  lustmction  Xo.  1; 
but  we  deem  that  error  to  have  been  a  mis- 
take as  to  tbe  amount,  and  It  could  not  rea- 
sonably have  prejudiced  appellant  The 
court  farther  erred  to  the  prejudice  of  ap- 
pellant hi  instructing  the  Jury  to  the  effect 
that  the  alleged  agreement  for  releaae  be- 
tween plaintiff  and  defendant,  to  be  a  de- 
fense, must  have  been  entered  Into  before 
the  Institution  of  the  suit,  under  the  plead- 
ings and  proof  In  the  case.  Instructions 
Nos.  2  and  3,  offered  by  defendants,  should 
have  been  given.  For  Uie  reasons  indicated, 
the  Judgment  appealed  from  Is  reversed, 
and  tbe  cause  remanded  for  a  new  trial  on 
principles  ctmslstent  with  this  <^inlon. 

WARFlBLD  et  al.  v.  BRDMAN. 
(Court  of  Appeals  of  KeDtacky.   Dec.  17.  188TJ 
Vbsook  *J(d  Pukcrahsh— Lir»  for  Strbkt  Xm*  I 

PKOVBHBSr— SPBCIFIO  PBBVOBMANCa. 

1.  Under  Ky.  St.  S  2889,  part  of  diarter  et  ' 
cities  of  first  claes,  which  provides  that  a  Uea  i 
for  public  improvement  ahalf  exist  from  the  date 

of  Cue  apinrtionment  warrant,  a  lien  for  a  stn-ot  I 

Improvement  does  not  exist  at  the  date  of  th«  , 

sale  of  propertj  where  the  worii  la  not  iec«ved  ' 

by  the  city  until  after  the  sale,  as  tbe  apportion-  | 
meiit  warrant  cannot  Issue  until  Ihe  work  ha» 

2.  Ttiat  the  venaor.  with  tbe  intention  that  tbe 
purcbaaer  should  rely  upon  the  represaitatiotM. 

fraudulently  represented  that  tbe  propcrtv  w.i« 
assesfied  nt  $12  por  foot,  nml  wns  of  n  hijh 
suiootli  elevation  and  level  grade,  and  deairahle 
for  refiideuee,  when  in  fact  it  waa  assessed  at 
onl^  $10  per  front  foot,  and  was  below  a  level 
and  unsuitable  for  residences,  wMcb  r^reseuta- 
tiotw  were  in  fact  relied  on  by  tlie  parchaser  as 
true  in  maklug  bis  pundiaae,  consdtutes  a  food 
defense  to  an  action  by  the  vendor  for  specinc 
performance. 

Afpeal  from  circuit  court*  Jefferson  coun- 
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"Not  to  be  offidallT  repoited." 

ActlOD  by  G.  W.  Urdman  against  N.  W. 
Warfleld  and  Gua  T.  Rottienbarger  for  ape- 
«lflc  performance  of  a  contract  for  tbe  sale 
of  real  estate.  Judgment  for  plaintiff,  and 
defendanta  appeal.  Bereraed. 

Speclcert,  Krelger  ft  Baldrlcdc.  for  appel- 
lants.  James  Quarlea.  for  app^ee. 

WHITE,  J.  This  action  was  brought  by 
the  appellee,  C.  W.  Erdman,  Is  the  Jeffer- 
son circuit  court,  against  appellants,  N.  W. 
Warfleld  and  Ous  P.  Bothenbai^er,  for  the 
specific  performance  of  a  written  omtract 
of  sale  of  certain  real  estate  In  the  dty  of 
LoulsTllle,  Ky.  The  written  contract  was 
filed  with  the  petition,  and  also  a  deed  from 
appellee  and  wife,  dnly  executed  and  ac- 
knowledged, was  tendered  to  the  property. 
The  appellants  denied  tbe  right  to  specific 
poformance,  because,  as  they  allege,  before 
entering  Into  the  contract  the  appellee  false- 
ly and  fraudulently  represented  to  them— 
and  upon  the  truth  of  eald  statements  they 
relied— that  said  property  was  assensed  for 
taxation  at  $12  per  front  foot,  and  was 
smooth  and  of  high  eloTatlon,  and  suitable 
and  desirable  for  residence  building:  and 
that,  after  the  said  written  contract  was 
signed,— In  fact,  the  next  day, — they  learned 
that  said  property  hnd  been  assessed  at  only 
$10  per  front  foot,  and  that  the  same  was 
broken,  and  below  a  level,  and  unsuitable 
for  residences.  Appellants  also  allege  aa  a 
defense  that,  by  the  contract  of  sale,  the 
title  was  to  be  good  and  no  Incumbrances 
beyond  the  amount  of  the  purchase  money; 
and  that  there  was  a  Hen  for  street  Improve- 
ments against  said  property  for  tbe  sum  of 
$383.78,  which  work  was  completed  for  and 
recelTCd  by  tbe  said  city  on  August  22,  1894; 
and  that  by  tbe  contract  of  date  June  t, 
18&i,  the  said  property  was  to  be  free  of  in- 
ctimbrance;  and  that.  In  any  erent,  this 
sum  of  $383.73  should  be  credited  on  the 
purchase  price.  This  second  defense  was 
presented  by  way  of  an  amendment;  which 
tbe  court,  on  motion  of  appellee,  refused  to 
permit  to  be  filed.  The  court  sustained  de- 
murrer to  the  snswer.  and  Judgment  was 
rendered  for  specific  performance,  and  for 
recovery  against  appellants  of  the  unpaid 
purchase  money,  and  for  a  sale  of  the  prop- 
erty to  satisfy  the  lien,  etc.  Prom  that 
Judgment,  appellants  prosecute  this  appeal. 

The  questions  presented  by  this  appeal 
are:  X>ld  the  original  answer  or  the  answer 
as  amended  present  a  defense  to  this  action 
for  Bpedflc  performance,  the  contract  being 
admitted.  The  amendment  states  that  the 
Improvement  was  completed  and  received 
by  the  city  engineer  on  the  22d  day  of  Au- 
gust, 18M,  after  this  written  contracrt  was 
made.  In  June.  By  section  2889  of  the  Ken- 
tucky Statutes,  which  is  part  of  tbe  charter 
4>it  cities  of  the  first  class,  a  lien  for  public 
ImpnmnMnt  abaU  Mdst  fMm  the  date  of 


the  appointment  warrant;  and.  as  the  ap- 
pointment warrant  conld  not  issue  till  the 
work  had  been  received,  It  necessarily  fol- 
lows that  the  lien  for  Improvement  was  not  !u 
existence  on  tae  day  this  contract, of  sale  was 
made,  and  therefore  could  not  be  pleaded  as  a 
set-off  against  tbe  purchase  price.  The  amend- 
ed answer  presenting  this  question  only,  tbe 
actloD  of  the  court  In  refusing  to  permit  same 
to  be  filed  was  not  oror. 

By  tbe  demurrar  to  tbe  answer  it  Is  admitted 
that  tbe  appellee  (plaintiff  below)  falsely, 
fraudulenty,  and  dishonestly  represented  anil 
stated  to  appdhmts  that  the  property  they  pro- 
posed to  sell  was  valued  by  the  assessor,  and 
so  assessed  on  his  books,  at  $12  p^  front  foot, 
and  that  the  same  was  of  a  hlgb,  smooth  ele- 
vation and  level  grade,  and  desirable  residence 
prc^rty;  and  It  is  also  admitted  by  tbe  de- 
murrer that  these  representations  were  false 
and  untrue,  and  were  so  known  by  ai^>dlee 
when  made,  and  were  made  fbr  the  purpose 
and  intention  that  appellants  would  rely  upon 
these  statements  as  true;  and  that  appellants 
did  rely  on  these  statements  as  tme,  and  so 
signed  tbe  contract  of  purchase.  This  behig 
an  action  for  specific  performance,  does  this  an- 
swer present  a  defense?  We  are  of  oplnlcn 
that  It  does,  and  tbe  demurrer  thereto  should 
have  been  overruled.  Judgment  is  theieltm 
reversed,  with  directions  to  overrule  the  de- 
murrer h>  the  answer,  and  for  further  prooeed- 
logs. 


KENTUCKY  LIFE  &  ACCIDENT  INS.  GO. 
V.  FRANKLIN. 

(Court  of  Appeals  of  Kentucky.    Dec.  18,  1897.; 

AccinexT    Insckanci:  -    Wkeklt    l!<nBHNlTT  — 
Want  or  Cake  ns  PaKt  of  Ikscrbo. 

'     1.  A  policy  indemnifying  Insured  against  lou 
1  of  time  "in  a  gum  notesceeding  $<^.00  per  week, 
!  or  the  money  value  of  his  time;  for  sodi  period 
■  of  continuous  disability  as  ^all  Immeaiately 
follow  the  accident  and  injuries  aforpBaid,  not 
exceeding,  however,  fifty-two  consecutive  wwks 
from  the  time  of  the  happening,"  entitles  the  In- 
I  surcd  to  weekly  payments  after  satisfactory  proof 
I  of  the  injuries,  and  he  is  not  required  to  wait 
j  until  his  disability  has  ceased,  or  until  the  end 
of  a  year,  before  bringing  bis  aettoo  for  loas  of 
i  time. 

2.  A  condition  requiring  insured  to  use  "due 
j  diligence  for  his  safety  and  protection"  requires 
!  him  to  use  only  such  care  as  prudent  persons  are 
I  accustomed  habitually  to  use,  and  it  wns  for  tbe 
Jury  to  say  whether  insured,  who,  while  hast- 
ing was  sitting  on  a  rail  fence  with  his  gun 
cocked,  n-hcu  a  rait  turned,  resulting  in  the  ais- 
I  charKe  of  the  gan,  was  in  the  exercise  ot  such 
'  care. 

{  3.  The  fact  that  plaintiff,  who  was  insured  a* 
'  a  "grocer,  with  desk  and  counter  duties,"  was 

injured  while  banting,  does  not  deprive  him  of 
:  the  right  to  recover,  lu  the  absence  of  anything 

to  show  that  he  was  foUowiag  tlie  "occupation'^ 
i  of  a  hunter. 

Appeal  from  drcnlt  court,  Hickman  conn- 

ty. 

"To  be  officially  reported." 
Action  by  Thomas  L.  Franklin  against 
Kentucky  LJte  A  Accident  Inraranoe  Oom- 
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pany  on  an  accident  Insurance  policy.  Jndg- 
auent  for  plalntUt,  and  defendant  ai^eals. 
Affirmed. 

Geo.  L.  Husbands,  for  app^ant  Tliomas 
H.  Hlnes,  Thomas  G.  Foore,  and  B.  T.  Bol- 
lock, for  appellee. 

HAZELRIGG,  J.  Tbis  action  was  brought 
hy  appellee  for  Indemnity  under  an  "acci- 
dent" Insurance  policy  Issued  to  him  by  the 
nijpetlant.  In  which  he  was  Insured  as  a 
"grocer,  with  desk  and  counter  duties."  He 
was  seriously  Injured  on  March  24,  18&1,  by 
the  accidental  discharge  of  a  shotgun  In  his 
own  hands,  or  which  fell  from  his  own 
hands,  while  out  hunting  birds  and  other 
game.  The  proTlslons  of  the  policy  are  to 
the  effect  that,  If  the  Insured  sustains  bodily 
injuries  effected  through  external,  violent, 
and  accidental  means,  which  alone  produced 
death,  the  company  would  pay  the  wife  of 
the  Insured  the  principal  sum  of  $5,000;  and 
if  by  such  means  he  sustained  lujurles  which 
should  Immediately  and  wholly  disable  him, 
nnd  prevent  him  from  the  prosecution  of  any 
And  every  kind  of  business  pertaining  to  the 
occupation  under  which  he  Is  Insured,  then, 
"on  satisfactory  proof  of  snch  injuries,  he 
tshall]  should  be  Indemnified  against  loss  of 
time  thereby  In  a  sum  not  exceeding  $26  per 
week,  or  the  money  value  of  his  time,  for 
such  period  of  continuous  total  disability  as 
shall  immediately  follow  the  accident  and 
Injuries  aforesaid,  not  exceeding,  however, 
fifty-two  consecutive  weeks  from  the  time  of 
the  happening."  There  are  many  other  pro- 
vlsloni  of  the  policy,  but  with  them  we  are 
not  now  concerned.  It  1b  admitted  that  the 
insured  was  wholly  disabled  for  many 
weeks,  and  that  the  means  were  accidental. 
Tlie  suit  was  filed  on  July  3,  1884,  for  the 
weekly  Indemnity  provided  for  In  the  pol- 
icy, and  sought  to  recover  the  sum  of  $25  per 
week  from  the  date  of  the  Injury  up  to  the 
filing  of  the  petition.  The  defense  of  the 
company  was:  (1)  Under  the  contract,  the 
language  of  which  on  the  point  involved  we 
have  quoted,  the  weekly  indemnity  was  not 
to  be  paid  until  the  expiration  of  the  62 
weeks  after  the  accident.  If  the  total  dls- 
nbUlty  continued  that  long,  or  at  least  It 
was  not  due  nntll  such  disability  ceased, 
and  therefore  this  suit  was  prematurely 
brought.  This  question  was  raised  by  de- 
murrer to  the  petition,  that  pleading  show- 
ing that  the  total  disability  had  not  ceased. 
(2)  That  one  of  the  conditions  of  the  policy 
sued  on  was  that  the  Insured  "would  use  due 
diligence  for  his  personal  safety  and  protec- 
tion," whereas  he  had  not  done  so,  bnt,  on 
the  contrary,  at  the  time  of  the  accident,  "he 
was  Bitting  on  a  fence,  with  a  double-bar- 
reled shotgun  in  his  hands,  with  one  or  both 
hammers  cocked,  when  a  rail  turned,  and  he 
fell  off,  and  the  gun  was  discharged,  caus- 
ing the  injnry,"  etc.  (3)  That  the  plaintiff 
was  only  insured  am  a  "grocer,  with  desk 


and  counter  duties,"  and  that  a  condition  of 
the  policy  was  that  '*lf  the  insured  was  in- 
jured or  disabled  while  doii^  or  performing 
any  act  or  thing  pertaining  to  an  occupation 
classed  by  the  company  as  more  haxardooa 
than  the  occupation  under  which  he  waa  in- 
sured," he  should  then  be  entiUed  "only  to 
Indemnity  In  such  more  hazardous  daaa  that 
the  premium  paid  by  htm  would  pay  for  In 
such  more  hazardous  class,"  and  that  the 
company  'tias  a  class  called  a  'Hunter*  class, 
embracing  all  those  engaged  in  the  occupa- 
tion of  hunting,  and  which  Is  more  hazard- 
ous," etc.  And,  lastly,  the  answer  called  In 
question  the  value  of  the  time  of  the  Insured. 

None  of  these  defenses  seem  to  require  any 
very  serious  consideration  or  present  any 
real  difficulty.  There  is  nothing  whatever 
to  Indicate  that  the  weekly  Indemnity  was 
not  to  be  paid  weekly.  The  language  clear- 
ly Imports  weekly  payments  after  aatiafac- 
tory  proof  of  the  Injuries  received,  and  there 
Is  no  complaint  here  of  the  want  of  snch 
satisfactory  proof.  It  does  not  appear  that 
vexations  suits  were  brought  for  this  weekly 
Indemnity.  We  think  the  Instired  did  not 
have  to  wait  until  his  disability  ceased,  or 
until  the  end  of  a  year,  before  bringing  this 
action  for  loss  of  time.  If  he  had  so  wait- 
ed, he  would  likely  have  been  met  with  plea 
of  limitation,  based  on  a  condition,  found  in 
fine  print  on  the  back  of  the  policy,  "that  no 
action  shall  be  maintained  nor  recovery  had 
for  any  claim  or  i«rt  thereof  upon  or  by  vir- 
tue of  this  certificate  after  the  lapse  of  six 
months  from  the  death  or  Injury  of  said 
member."  Upon  making  the  necessary  yxoot 
of  injury,  we  think  he  was  entiUed  to  the 
weekly  Indemnity  provided  for  in  the  pcdicy, 
and,  In  the  absence  of  any  agreement  to  the 
contrary,  this  shonld  be  paid  to  him  weekly, 
in  accordance  with  what  we  think  la  the 
natural  Import  of  the  language  used  in  the 
policy.  And  this  would  also  seem  more  in 
accord  with  the  probable  Intention  of  the 
parties  to  the  contract,  and  certainly  more  In 
accord  with  the  probable  needa  of  the  in- 
jured beneficiary,  whose  loss  of  time  is 
sought  to  be  made  up  to  him  by  weekly  In- 
demnity. B^Drther,  we  cannot  say,  as  mat' 
ter  of  law,  that  the  Insured  was  guilty  of 
**want  of  due  diligence  for  his  safety  and 
protection"  on  the  occasion  In  question. 
This  expression  required  of  the  insured  no 
higher  degree  of  diligence  or  care  than  pru- 
dent persons  are  accustomed  habitually  to 
use.  The  requirement  is  not  Inconsistent 
with  mere  Inadvertence,  or  with  mnnin^ 
such  risks  as  prudent  and  cautious  persons 
are  In  the  habit  of  running.  Keene  v.  Asso> 
elation,  161  Mass.  148,  86  N.  B.  891;  Stone  v. 
Casualty  Co.,  34  N.  J.  Law,  371.  It  may  be 
that  prudent  and  cautions  persons  carry 
their  guns  cocked,  and  mount  [daces  in  the 
manner  the  Insured  did,  and,  if  so,  there  has 
been  no  breach  of  this  condition  of  the  pol- 
icy. This  question  was  properly  submitted 
to  the  ^my  In  unobjectionable  InstmeUons. 
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It  Is  trae,  an  contended,  tluit  tbe  occupation 
of  tbe  Insured  is  stated  to  be  that  of  "grocer, 
witb  desk  and  counter  duties."  But  the 
questton  of  irbether  he  "was  injured  while 
doing  an  act  or  thing  pertaining  to  the  oeca- 
pation  of  a  hunter"  was  submitted  to  the 
Jury.  This  was  as  much  as  the  company 
\  could  ask.  It  seems  to  us  the  language  of 
the  condition  upon  which  the  Indemnity  was 
to  be  reduced  has  reference  to  acts  or  things 
done  in  following  an  occupation  or  business, 
and  not  to  indlrldual  acts.  So  far  as  this 
clanse  goes,  a  merchant,  lawyer,  physician, 
etc,  might  go  fishing,  and,  if  drowned  acci- 
dentally, there  might  still  be  a  recorery  un- 
der the  policy.  Stone  v.  Casualty  Co..  84  N. 
J.  Law.  871;  Bggenberger  t.  Association,  41 
Fed.  172.  Lastly,  the  jury's  finding  of  value 
accruing  to  tbe  insured  from  the  loss  of 
time  Is  sustained  by  the  ttrldeDce.  The  Judg- 
meot  is  afllrmed. 


ATKINS  et  al.  t.  HEOBERLIN  et  aL 
(Court  of  Appeals  of  Keutuckr-    I>ec  16,  1897.) 

PtUDDULBNT  CUNVEYANCES— PkIFERRKCB  Or 

Ckeditor. 

A  tnosfer  of  goods  br  an  Insolrent  debtor 
in  payment  of  a  debt,  though  intended  as  a 
preference,  is  valid,  tmleea  suit  la  brougtit  to 
have  it  declared  to  operate  aa  an  assignnkent 
nnder  the  statute;  ana  the  gooda  cannot  be  at- 
tadwd  aa  the  property  of  the  debtor. 

AKwal  from  circuit  court,  LAwroioe  ooun^. 

"Not  to  be  officially  reported." 

Action  and  attachment  by  L.  M.  Atkins  and 
othm  against  O.  T.  HeoberUn  and  others. 
Verdict  and  Judgment  In  favor  of  Rice  &  Co., . 
riaimants  of  attached  property,  and  pUlntUb 
mplfnL  Afflnned. 

Aleunder  Lack^,  for  appeUants.  J.  M. 
RUEb  and  R.  T.  Bnnis,  fiir  arodlees. 

BUBNAM,  J.  O.  T.  Heoberlln  did  bnsliieH 
as  a  merchant  xaxiia  tbe  firm  name  of  O.  T. 
Heoberlln  ft  Go.,  and  the  bodness  was  conduct- 
ed by  A.  J.  Hebberim.  the  fftther  of  O.  T. 
Heoba!lIn,  as  his  agent;  mSat  this  wrlttoi  au- 
thority: miia  certlflea  that  I  bare  this  day 
appt^ted  my  father,  A.  J.  Heoberlln,  my  agent 
to  boy  and  sell  goods  in  my  name,  and  he  is 
hereby  authortaed  to  omtract  and  be  contracted 
with  in  my  name,  and  I  hereto  bind  myself  to 
be  raqtonslbte  for  all  mdi  contzacta  from  and 
after  ttils  date.  This,  November  16, 1802.  Os- 
car T.  Heoberlln."  O.  T.  Heoberiln  ft  Co.  owed 
W.  A.  Bice  ft  Oo^  $40,  and  A.  J.  Heoberiln,  the 
agent,  owed  them  963.29.  The  father  and  agent 
sold  onttbe  entire  stock  of  goods  to  tme  Hurray, 
and  at  tbe  same  tlma  it  was  fu:teed  13iat  Mur- 
ray dxmld  let  Bloe  ft  Go.  have  $108.20  worth 
of  goods  out  of  ttMB  atof±.  BO  sold  him  In  pay- 
ment of  the  amonnta  due  to  tbem  the  Cathcr 
and  son,  and  that  be  (Hnrriy)  should  have 
credit  for  that  amount  on  the  purchase.  Mur- 
ray tberenptm  scdd  and  deUvaroa  to  Rice  ft  Go. 
$108.20  worth  of  goods,  whkdi  were  bcaed  up, 
ma^ed,  and  tbe  pnsnnsalnn  ttaerettf  deUvered  to 
tbe  appclleai,  and  woe  by  tliem  shipped  to 


their  place  of  business  al  PallBburg.  Ky.  When 
this  bi»  of  goods  arrived  at  Louisa,  Ky.,  it 
was  s^aed  by  the  r^ff^'^fli  of  Louisa  under  an 
attachment  which  bad  been  sworn  out  by  tbe 
appellants  herein  against  O.  T.  Heoberlln  ft 
Oo.,  upon  the  ground  tbat  that  firm  did  not 
have  pn^rty  suffident  to  pay  th^  debt,  and 
that  their  demand  would  be  sidango^ed  by  de- 
lay, and  obtaiotog  Judgment  and  return  of  no 
prop^ty  fbnnd;  and  the  goods  were  aold  un- 
der the  attachment,  and  the  pto(»eds  appnvri- 
ated  by  tbe  i^tpeUants.  Thereupon  a^pdlees 
filed  their  petition  to  be  made  parties  to  the  at- 
tachment suit  of  appeliante  against  Heoberlln 
&  Oo.,  and  set  up  their  dalm  of  ownership  to 
the  goods  seized  and  sold  under  the  attachment, 
allying  that  tb^  had  acquired  title  and  pos- 
session before  the  date  oC  tbe  Instltutkai  of  the 
suit.  oE^  the  suing  out  of  tin  attachmoit,  and 
making  their  answer  a  cross  petltltot,  and  pray- 
bag  Jodgmoit  against  appellants  for  $108.20. 
Their  claim  was  resisted  and  denied,  and,  the 
pleadings  being  made  up,  the  issue  was  sub- 
mitted to  tbe  Jury,  who  decided  in  favor  of  ap- 
p^ees.  The  court  submitted  the  issue  to  the 
Jury  nnder  propw  instructions,  and  tbe  evi- 
dence conclusively  establishes  tbe  sale  and  de- 
livny  as  alleged  by  appelleea.  We  think  tbe 
testimony  conduces  to  show  that  Heoberlln  ft 
Oa,  were  insolvott,  and  tbat  they  Intended  to, 
and  did,  give  to  appellees,  Btce  ft  Oo.,  a  prefta^ 
ence  over  other  creditors  in  tbe  arrangemoit 
made  by  them  wlQi  Murray,  to  secure  the  pay- 
ment of  the  debtB  due  them;  but  this  Is  not  a 
suit  on  the  part  ot  aM>ellees  awHSlllng  tbe  pref- 
erential act  of  the  statute  of  1866,  and  asking 
that  the  sale  operate  as  an  assignment  of  the 
property  of  Heobvlln  ft  Co.  for  the  benefit  of 
all  their  creditors.  The  only  issue  made  by  the 
pleadings  Is  as  to  the  genuineneaB  of  tbe  sale 
and  delivery  thereunder.  We  think  the  verdkit 
la  supported  by  the  welf^t  of  the  evidence,  and 
the  Judgment  la  flwtefote  affirmed. 


LOUISVILLE  ft  N.  B.  00.  v.  WHITLOWS 
ADM'B. 

(Court  of  Appeals  of  Kmtaeky  Dec  11^  1897.) 

AcTiOK  »oB  Tort— CoKrLicT  or  Lawb. 
FlalntUTs  decedent  was  killed  in  Tennessee, 
where  contribatory  negligence  will  not  defeat  the 
action,  but  goes  in  mitigation  of  damages  only, 
and  the  action  for  damagCB  for  ttie  injury  wrb 
brought  in  Kentucky,  where  contributory  negli- 

Gnoe  will  defeat  such  an  action.   Held,  that  tbe 
bllltr  for  damages  is  governed  by  the  laws  of 
Tennessee. 

Aiipeal  from  drenlt  court,  Warren  eonnty. 

**To  be  officially  reportad.'* 

Action  by  Whitlow,  ftdmbUatrator  of 

the  estate  of  T.  P.  Whitlow,  deceased, 
against  the  Louisville  ft  Nashville  BaUroad 
Company.  From  Judgment  in  favor  of  the 
plaintiff,  defendant  appeals.  Affirmed. 

PAYNTER.  J.  While  T.  P.  Wblfiow  waa 
In  tJie  service  of  llie  appellant  as  brakeman 
on  one  of  Ite  traJna  he  la  alleged  to  have 


Digitized  by 


719 


48  SOUTHWBSXBSN  BDPOBTBOL 


been  killed  bj  cross  aod  wtilfttl  nesllgence 
of  tbe  serrants  and  employte  of  the  appd- 
lant  Id  chai^  of  tbe  train.  At  tlie  time 
of  lilB  death  he  waa  a  realdent  of  this  state, 
and  his  father  qualified  as  his  perBonal  rep- 
resentative In  tbe  Warren  comity  court. 
That  the  personal  repreeentatlTe  bad  the 
right  to  maintain  the  action,  If  tbe  Uablltty 
existed  under  tbe  laws  of  Tennessee,  can- 
not be  questioned.  Brace's  Adm'rs  t.  Rail- 
road Co..  83  K7.  174;  Wlntoska's  Adm'r  t. 
Railroad  Co.  (Ky.)  20  8.  W.  Sift  He  seeka 
to  recoTer  by  virtue  of  tbe  atatots  of  Tear 
nessee  authorizing  a  recoTery  when  death 
results  from  tbe  wronsfnl  act,  fault,  or  com- 
mission  of  another,  and  the  law  as  settled 
in  that  state  In  the  admlnlatnitU«  oi  tbe 
statute.  It  Is  a  weU-settled  principle  fa  aU 
clvllfzed  countries,  so  far  as  we  are  aware, 
tbat  in  mattm  ex  amtnusta  tbe  lex  lod 
contractus  govems  die  comtmetlon  and  tbe 
Tftlldlty  of  tbe  contract,  and  tbat  the  lex. 
fori  gemzis  the  remedy,  mils  principle  Is 
so  familiar  It  would  be  waste  of  time  to  dte 
^mentary  auUiorlttea  or  adjudged  caees  In 
support  of  It  As  an  ampUflcatlon  of  the 
doctrine,  It  may  not  be  Inappropriate  to 
quote  from  Bcudder  t.  Bank,  SI  U.  8.  406, 
wherein  It  Is  aald:  "Hatters  bearing  dpon 
the  encntlon.  the  lnterpretati<m,  and  tbe  ra- 
Udll7  of  the  contract  are  Mtsrmlned  by  tbe 
law  of  the  place  where  tbe  contract  la  made. 
Matters  connected  with  Its  performance  are 
regulated  by  tbe  law  preTalllng  at  the  ]dace 
of  performance.  Matters  respecting  the  rem- 
edy, such  as  tbe  bringing  of  snttei  admissi- 
bility of  evidence*  statutes  at  limitation,  de- 
pend upon  tbe  law  of  tbe  i^ace  where  tbe 
suit  is  brought.  A  careful  examination  of 
tbe  w^l-conaldered  decisions  of  this  country 
and  of  Bntfand  will  sustain  these  posi- 
tions." We  can  see  no  reason  why  the  doc- 
trine as  established  ss  to  actions  ex  con- 
tractu may  not  be  applied  to  actions  ex  de- 
licto. There  seem  to  be  but  few  decisions 
on  tbe  question.  In  tbe  case  of  Nonce  t. 
RaUroad  Oo.,  8S  Fed.  484^  It  watf  held  tbat 
there  Is  no  dlstlncUon  on  the  subject  be- 
tween actions  ex  contractu  sad  ex  deltcta 
Herrick  t.  Railway  Ca,  81  Minn.  11,  16  N. 
W.  413,  was  an  actl<m  vz  delicto,  end  the 
court  held  tbat  the  law  of  the  place  where 
the  right  was  acquired  or  the  Uablltty  In- 
curred governs  as  to  the  right  of  action, 
while  all  that  pertains  mer^  to  tbe  mnedy 
is  controlled  by  tbe  law  of  tbe  state  wbere 
the  action  Is  brought,  thus  realising  tbe 
principle  as  the  same  where  the  right  of  ac- 
tion Is  ex  contractu  or  ex  delicto.  Tbe  ques- 
tion presented  to  the  court  18'  whether  tbe 
Kentucky  or  Tennessee  law  as  to  contribu- 
tory negligence  applies.  Under  the  Tennes- 
see law.  If  tbe  Intestate  was  himself  guilty 
of  negl^nce  that  contributed  to  bis  Injury 
and  death,  yet  If  the  defendant  was  guttty 
of  negligence  which  was  the  direct  and  prox- 
imate cause  of  the  Intestate^s  injuries  and 


death,  then  the  plalntifl  Is  entitled  to  re- 
cover, but  the  damages  reooTeratde  shonld 
be  reduced  or  mitigated  by  reason  of  the 
Intestate's  oontrlbototy  n^llgence.  Ctader 
our  law,  tf  the  Intestate  was  guilty  of  sucb 
contributory  negligence  exc^  for  which  bis 
injuries  and  death  would  not  bare  oectnred, 
then  there  can  be  no  recomy.  Oontrlbn- 
tory  ne^Igence,  under  our  rule;  is  never  ap- 
plied to  tbe  mitigation  of  damages.  Tbe 
questloa  Is  whether  tbe  ctmlrlbiitOTy  neg- 
lect relates  to  the  right  or  to  the  remedy. 
Tbe  right  to  plead  a  countOTclaim  or  a  set- 
off rriates  to  the  remedy.  In  Dsrls  v.  Mor- 
ton, 5  Bush.  160.  It  was  held  tliat  tbe  de- 
fendant was  allowed  to  ^ead  a  set-off  to  a 
note,  although  ntrt  allowed  by  tbe  laws  of 
Tennessee,  where  tbe  note  was  executed. 
Under  our  system  of  Reading,  coontentalms 
In  certain  cases  an  allowed.  A  oonnter- 
clalm,  under  our  syston  of  i^eadlns.  Is  a 
canse  of  action  against  tbe  plalndfl,  w 
against  blm  and  another,  which  arises  ont 
of  the  contract  or  transaction  stated  In  Uie 
petitlcm.  A  set-off  Is  a  cause  at  aetton  upon 
a  contract.  Judgment  or  award  In  flavor  of 
tbe  defendant  against  plaintiff,  ae  tte^^^f* 
blm  and  another,  and  it  cannot  be  pleaded 
except  In  an  action  upon  a  contract,  Jn^ 
ment,  or  award*  The  defendant  wbo  pleads 
a  counterclaim  admits  the  contract  or  trans- 
action, and  seeks  a  recovery  on  Us  eoontei^ 
dalm  growing  out  of  It  Hie  defendant 
who  pleads  a  set-off  admits  bis  liability  <w 
tbe  cause  of  action  stated  in  tbe  petmon. 
but  claims  he  is  entitled  to  a  credit  way 
ef  setoff.  Olie  plea  of  the  statute  of  Ihn- 
Itntions  generally  r^tes  to  the  ronedy.  tn 
pleadhig  the  stetuto  of  Umltstlotts,  tbe  de> 
f  endant  admits  that  Uie  cause  of  action  or 
llablUty  existed,  but  says  that  tb«  plaintiff 
has  slept  too  long  on  bis  rit^ts.  and  bis 
right  to  recover  Is  baried.  This  Is  «  de- 
fense which  arises  after  Uw  Uablll^  Is  ln> 
curred.  Tbe  existence  of  the  right  to  plead 
a  counterclaim,  a  set-off,  or  tbe  statute  of 
limitations  does  not  idiow  that  tb«  caiae  et 
action  did  not  exist  bat  on  the  contrair, 
admlte  Its  exlatHMei  When  we  say  that  a 
connterdalm  or  a  set-off  Is  a  mattsr  rat- 
ing to  the  remedy,  we  mean  that  If  Otej  ex- 
ist they  may  be  relied  upon  as  a  defense  to 
the  action.  Suppose,  however,  tbat  under 
the  lex  lod  contractos,  they  did  not  exist 
we  could  not  say  that  had  the  transact! on 
occurred  In  the  state,  the  liability  therefor 
would  have  existed.  Therefore  they  are 
avallaUe  as  detenses  In  this  state.  To  do 
this  would  be  to  ottnly  dlsreoud  the  lex 
locL  It  would  be  creating  a  llaMlity  er 
cause  of  action  when  none  existed  tn  the 
place  where  tbe  transaction  or  emtmct  took 
place.  To  make  our  meaning  dear,  sup- 
pose that  the  setoff  pleaded  was  a>  note 
which  was  void  under  tbe  laws  of  tbe  {riace 
wbere  executed,  or  fbr  some  cause  did  not 
Impose  any  llabUlty  on  tbe  plalaUff;  the 
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court  would  not  adjudge  tltat  It  was  blndlns 
on  the  payor  because  It  would  have  been 
Eo  had  It  been  executed  In  this  state. 
From  all  the  facts  attending  tbe  injury,  It 
most  be  determined  whether  tbe  defendant  has 
Ireorred  a  liability  for  damages  and  the  ex- 
tent of  it  The  law  of  Tennessee  must  gov- 
ern in  fixing  the  liability  and  the  quantum  of 
recovery.  It  would  be  strange  to  apply  the 
law  of  Tennessee  in  determining  the  qnestion 
of  liability,  and  take  tbe  law  of  tbe  forum 
to  fix  the  measure  of  reooTor.  It  would  be 
stranger  still  for  the  court  to  hold  that  the 
law  of  Teunenee  shoold  govern  in  fixing  the 
liability;  then  apply  tbe  law  of  Kentucky, 
which  would  prevent  a  recovery,  although  a 
recovery  hi  authorized  by  the  law  of  Tennes- 
see. It  would  be  in  one  breath  declaring  the 
Tenceasee  law  should  determine  the  liability, 
and  la  the  next  Instant  adludglng  that  Ken- 
tucky law  shall  determine  the  liability  and  de- 
feat a  recovery.  Suppose  that,  under  the  laws 
of  thia  state,  contributmy  negligence  was  not 
avallatde  in  an  action  for  the  negligent  killing 
of  a  human  beiDg.  but  In  Tenneasee  it  was. 
Could  It  be  said,  In  an  action  brought  in  this 
Jorlsdictlon  for  the  negligent  klllhig  in  Ten- 
nessee that  tbe  law  in  that  state  allowing 
sneh  a  plea  was  not  available  as  a  defense  be- 
cause It  related,  not  to  tbe  right  of  action, 
but  to  the  remedy?  It  could  not  be  said  It 
pertained  to  the  remedy.  It  would  be  a  fact 
that  would  In  part  detennine  the  questloD  of 
liability  or  of  the  right  of  action.  The  con- 
duct of  the  intestate  Is  part  of  the  facts  from 
which  the  liability  of  the  defendant  Is  fixed, 
and  measures  the  relief  to  which  the  personal 
representative  Is  entitled.  Brace's  Adm'r  v. 
Railroad  Co.  wu  an  action  under  the  Tennes- 
see statute.  The  court  said:  "We  are  of  the 
opinlm  tbe  action  can  be  maintained  and  re- 
covery bad  tn  this  state  In  the  same  manner, 
tor  tbe  same  cause,  and  to  the  same  extent 
u  If  tbe  action  had  been  brought  and  prose- 
cuted In  the  state  of  Tennessee,  where  the 
canae  of  action  aros&"  If  contributory  negB- 
cence  Is  aTallaUe  to  defeat  a  recovery  In  this 
cam,  tboi  the  plalnUff  cannot  recover  In  the 
Bame  BMinner  and  to  tbe  same  extent  as  If  tbe 
action  had  been  brought  in  Tennessee.  Boil- 
road  Co.  v.  Graham's  Adm'r,  98  Ky.  688,  84  S. 
W.  220,  was  an  action  under  the  statute  of 
Alabama  for  a  negligent  killing.  Tbe  court 
beld  that  the  measure  of  damages,  as  deter- 
mined by  the  decisions  of  tbe  Alabama  su- 
preme court  should  be  ^ipUed  In  Ibe  case. 
The  case  of  Johnson  v.  Railroad  Co.,  91  Iowa. 
24a  66  X.  W.  66,  is  cited  by  counsel  for  ap- 
pellant to  sustain  his  contention  that  Ken- 
tucky law  ot  contribute?  negligence  Should 
pE«valL  Tlte  taijury  In  that  case  occurred  In 
Illlsois,  and  the  actlm  was  brought  in  Iowa. 
Tbe  doctrhw  comparative  neglisfence  pre- 
TOiled  In  IlUmcds,  and  the  Iowa  court  refused 
to  follow  the  rale.  The  court  disposed  of  the 
questfon  In  a  few  lines  as  to  whether  the  doe- 
brine  of  comparative  negligence  which  bad 


been  established  by  tbe  decisions  o£  tbe  court* 
of  miners  should  prevail  in  that  case.  Kinne, 
J.,  took  no  part  In  the  decision.  Robinson,  J., 
expressed  no  opinion  on  the  question,  but  said 
that  It  was  not  necessarily  involved  in  a  deto-- 
mlnation  of  the  case.  Knight  v.  Ralhroad  C&, 
108  Pa.  St  260,  and  Herrlck  v.  Ralbwd  Co., 
31  Minn.  11,  16  N.  W.  413,  are  cited  by  the 
court  to  sustain  its  conclusion.  In  ndther  of 
these  cases  cited  was  the  same  question  In- 
volved which  the  Iowa  cowt  adjudged,  nor 
was  there  a  similar  question  Involved  in  Hiem. 
The  question  in  Knight  v.  Railroad  Co.  pre- 
sents the  right  to  maintain  an  action  against 
a  foreign  corporation  to  recover  damages  in  an 
action  ex  delicto  for  negligence  causing  the 
death  in  another  state.  The  court  beld  that 
such  an  action  could  be  maintained.  The 
Pennsylvania  court  recognised  tbe  correctness 
of  the  doctrine  of  Herrlck  v.  Railroad  Co.; 
and  tlie  court  In  the  latter  case  said:  "When- 
ever, by  either  common  law  or  statute,  a  right 
of  action  has  become  fixed  and  a  legal  liability 
Incurred,  that  llablUty,  If  the  action  be  transi- 
tory, may  be  enforced,  and  the  ri^t  of  action 
pursued,  in  the  courts  of  any  state  which  can 
obtain  JuilBdlcti<»i  of  the  defendant  provided  it 
is  not  against  the  public  policy  of  the  laws  of  the 
state  where  it  Is  sought  to  be  enforced.  •  •  • 
The  statute  of  another  state  has,  of  course,  no 
extraterritorial  force,  but  rights  acquired  un- 
d«r  it  will  always,  in  comity,  be  enforced.  If 
not  against  the  public  policy  of  the  laws  of 
tbe  form«:.  In  such  cases  tlie  law  of  the  place 
where  the  right  was  acquired,  or  the  liability 
was  Incurred,  will  govern  as  to  the  right  of 
action,  while  all  that  pertains  merely  to  the 
remec^r  will  be  controlled  by  the  law  of  the 
state  where  the  action  is  brought;  and  we 
think  the  principle  is  the  same  whether  the 
right  of  action  be  «  contractu  or  ex  deUcto." 
Of  course,  there  is  no  question  of  public  policy 
involved  in  tbe  case,  because  we  have  a  stat- 
ute of  tbe  same  general  Import  of  tbe  statute 
of  Tennessee.  Dennlck  v.  Railroad  Co.,  103 
U.  8.  11,  was  an  action  for  Injuries  resulting 
In  death,  and  the  court  held  It  was  transitory. 
Hie  court  said:  "It  Is  dlfllcult  to  undostand 
how  Ihe  nature  of  the  remedy,  or  tbe  Jurisdic- 
tion of  the  courts  to  ^oice  it,  Is  In  any  man- 
ner dependent  on  the  qusatlon  whether  It  Is  a 
statutory  rl|^  or  a  common-law  right.  Wher- 
ever, by  either  the  oomm<xi  law  ae  statute  law 
of  a  state,  a  right  of  action  has  become  fixed, 
and  a  legal  Uabllity  Incurred,  that  llablUty 
may  be  enforced,  and  the  rUrht  of  actlcm  pnr^ 
sued,  in  any  court  which  has  Jurisdiction  of 
such  matters  and  can  obtain  Jnrisdlctltm  ol  the 
parties,"  At  tbe  time  tbe  hUury  was  Inflicted 
the  right  «t  actlcm  became  fixed,  and  a  legal 
liability  was  Incorrsd.  The  llablUty  which  the 
plaintiff  se^  to  enforce  was  Incurred  by  vlr^ 
tue  of  tbe  law  of  Tennessee.  Tbe  law  of  con- 
tributory negligence,  as  adjudged  In  this  state, 
cannot  be  applied  so  aa  to  alter  or  affect  tbe 
right  of  acticxi  which  arose  In  Tdmessee.  Foi 
these  reasons  tbe  Judgment  la  affirmaiL 
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BBOWN  T.  HUNGER. 
(Oonrt  of  Appeali  of  Kentnckjr.  Dee.  15. 189T.) 

Attohsbt  and  Cubnt— Autbobitt  to  Compro- 

HisB  Suit. 

An  attorn^  employed  "to  bring  suit  or  set- 
tle by  sait  or  compromise  a  claim  for  damages," 
aod  who  was  to  receive  a  fee  "equal  to  one-tia!f 
of  any  amouit  receiTed  by  suit  or  comproiiiitte," 
bad  no  authority  to  make  a  compromiae  without 
tiie  consent  and  approval  of  the  client,  especially 
after  be  had  instftuted  ralL 

Appeal  from  drcnlt  court,  Hardin  countr, 

"Not  to  be  official^  rei)orted." 

Action  by  Emma  6.  Browa  agalDSt  Hen- 
ry Bnnger  to  recover  damages  for  a  criminal 
assault  Judgment  for  defendant,  and  plain- 
tier  appeals.  Beversed. 

Hobson  A  O'Meara,  for  appellant.  J.  D.  Ir- 
win and  B.  L.  Stltb,  tot  app^ee. 

GUFFT,  J.  This  is  an  appeal  from  tbs 
Hardin  drcnlt  court  snstainlng  a  compro- 
mise made,  as  alleged,  by  R.  L.  Stltti,  who 
was  attorney  of  record  for  this  appellant  at 
and  for  some  time  after  the  institution  of 
her  suit  against  the  appellee.  The  cause  of 
action  set  up  in  the  petition  was  an  alleged 
criminal  assault  by  the  appellee  upon  the 
plalntlfF,  resulting,  as  she  alleged.  In  rery 
serious  damage,  wblcfa  was  set  oat  In  the 
petition.  After  the  appellee  bad  answered, 
the  alleged  compromise  was  entered  Into, 
and  upon  calling  of  the  case  for  trial,  March 
27,  1869,  the  following  order  was  entered: 
"Emma  O.  Brown,  Plaintiff,  vs.  Henry  Bun- 
ger,  Defendant  This  cause  coming  on  for 
trial,  came  defendant  by  attorney,  and 
moved  to  file  agreement  and  settlement  of 
the  action,  and  to  dismiss  the  same,  to  whlcb 
plalntUf,  by  J.  P.  Hobson,  by  attorney,  ob- 
jected. Came  R.  L.  Stltb,  and  filed  state- 
ment of  himself  as  attorney  for  the  plaintiff, 
and  also  filed  written  contract  of  himself 
and  Rmma  G.  Brown.  Game  plaintiff  by 
attorney,  and  filed  contract  Ordered,  that 
said  agreement  of  settlement  and  written 
contract  signed  by  R.  h.  Stith  and  Emma  O. 
Brown  be,  and  the  same  are,  part  of  the 
record  In  this  case.  It  is  admitted  that  R. 
L.  Stlth,  attorney  for  plaintiff,  has  settled 
this  case  by  payment  to  him  of  (40  by  de- 
fendant, Bunger,  and  that  Banger  shall  pay 
the  costs.  It  Is  also  admitted  that  R.  U 
Stlth  has  offered  to  pay  plaintiff  $20,  as  per 
contract,  which  is  refused,  and  now  tenders 
said  $20,  and  offers  to  pay  same  to  plaintiff 
or  her  attorney,  J.  P.  Hobson.  which  is  also 
refused.  Plaintiff  objects  to  the  settlement 
as  made  R.  L.  Stlth,  It  appearing  that 
same  was  made  without  her  consent,  and  in- 
sists on  a  trial  of  the  cause,  she  having  ob- 
jected to  the  settlement  when  she  learned  of 
It  to  which  defendant  objects.  After  hear- 
ing the  evidence  and  argument  of  counsel, 
the  settlement  as  made  by  R.  U  Stlth  with 
defendant  as  shown  by  receipt  filed  herein 
for  $40  and  costs,  said  settlement  Is  now  sus- 
tained and  confirmed  by  the  court  and  said 


action  is  now  dismissed  settled,  and  that  de- 
fendant Bnn^r,  recover  costs  aboat  said 
motion,  and  may  have  execution;  to  aU  of 
which  plaintiff.  R  O.  Brown,  objects,  and 
excepts,  and  prays  an  appeal  to  the  coart  of 
appeals,  which  is  granted.  Came  plaintiff, 
and  tendered  statement  of  evidence  and  UU 
of  exceptions,  which  was  signed  by  the 
Judge,  filed,  and  made  part  of  the  recOTd." 
The  statement  of  R.  L.  Stlth  referred  to  In 
the  foregoing  order  recites  the  tact  of  the  al- 
leged compromise,  with  a  statement  that  he 
was  authorized  to  make  It  It  appears  also 
that  before  the  foregoing,  to  wit  March  5, 
1896,  the  plalnUff  notified  the  defoidant  that 
she  would  not  stand  the  compromise  made 
by  him  and  Stlth,  and  that  the  case  was  set 
for  the  next  Tuesday,  and  that  she  would 
be  ready  for  trial.  The  two  papers,  one 
signed  by  R.  L.  Stlth  and  the  other  by  Emma 
G.  Brown,  were  Sled,  and  relied  on  In  sap- 
port  of  the  authority  of  Stlth  to  make  the 
compromise.  Said  papers  read  as  follows: 
"I  am  this  day  employed  by  Emma  Brown 
to  bring  suit  for  damages  against  Henry 
Bunger,  or  settle  same  by  compromise,  and. 
If  I  settle  same  by  salt  or  compromiae  said 
claim,  I  am  to  have  a  fee  equal  to  one-half 
of  any  amount  recorered  by  salt  or  compro- 
mise. June  4, 1886.  I  hold  duplicate  signed 
by  Emma  Brown.  If  nothing  Is  made,  noth- 
ing shall  be  paid  htm.  R.  U  Stlth.  Atty." 
"I  have  this  day  employed  R.  L.  Stlth,  Atty., 
to  bring  suit  or  settle  by  suit  or  compromise 
a  claim  for  damages  against  Henry  Bimger. 
and  I  am  to  pay  him  a  fee  equal  to  one-half 
of  any  amount  recovered  by  suit  or  compro- 
mise, and,  if  nothing  is  made,  notldng  Is  to 
be  paid  him.  June  4tti,  1886.  Bmroa  O. 
Brown." 

The  sole  question  presented  for  decision  is 
whether  or  not  the  attorney  Stlth  was  au- 
thorized to  make  the  CMnpromise  in  question 
without  the  consent  or  ratification  of  the 
appellant  It  seems  clear  to  as  that  the 
writing  above  quoted  did  not  authorize  the 
attorney  Stlth  to  compromise  this  salt  with- 
out the  consent  and  approval  of  the  plaintiff 
therein,  and  especially  so  after  he  bad  In 
fact  instituted  the  suit  It  resolts,  there- 
fore, that  the  coart  below  erred  in  aostain- 
Ing  the  compromise  and  dismissing  the  ac- 
tion; and  that  Judgment  is  therefore  re- 
versed, and  cause  remanded,  vrlth  directions 
to  set  aside  said  Judgment  and  hold  the  al- 
leged compromise  or  settlement  to  be  null 
and  void,  and  for  further  proceedings  con- 
sistent herewith. 


KENTUCKY  NAT.  BAKK  t.  BRAMT^ETT 
et  aL 

(Court  of  Aiveala  of  Kentncl^y.  De&  18;  1807.) 

BlIXS  AND  NOTBS— C0LLATIRI.L  SECnitlTT. 

The  K.  bank  held  certain  shatea  of  stock 
beionging  to  B.  as  collateral  security  for  his 
notea.  B.  sold  certain  of  the  shares  to  P.,  auii  at 
the  instance  of  the  president  of  the  bank  P.'s 
note  therefor  was  executed  directly  to  the  bsjik. 
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and  deposited  with  it  u  eoUateral  In  lien  of  tbe 
.shares  sold,  B.  writias  his  name  on  the  back 
thereof:  and  paymenti  of  loterest  made  hy  P. 
to  the  bank  on  this  note  were  to  be  credited  on 
B.'a  notes.  At  the  re<|Dest  of  the  president  of 
the  baoi^  tbe  last  of  several  renewals  of  P.'s 
note  was  sipied  I17  B.  under  P.'s  slgnatare,  it 
being  represented  that  this  was  merely  for  the 
eoDTeuience  of  the  bank.  In  an  action  on  this 
note,  AeU  thst,  as  it  SHtenrs  tliat  B.'b  original  io- 
debtedoeis  tuia  been  paid  in  fulL  there  can  be 
no  recoveiT,  the  mere  fact  that  B.,  when  ur^ 
to  pay  tliis  note  along  with  the  others,  asked  m- 
dulgence,  without  r^udiatiiig  thin  note,  not  be- 
ing Bufflcient  to  overcome  liie  undisputed  evl' 
dence  that  it  was  held  aa  collateral  merely. 

Appeal  from  drcnlt  court,  Nicholas  county. 

"Not  to  be  offldaUy  reporteA." 

Action  by  the  Kentucky  National  Bank 
against  Oeorffe  Bramlett  and  another  on  a 
promissory  note.  Judgment  for  defendants, 
and  plalntlflF  a^iealB.  Affirmed. 

W.  O.  Dearlng  and  Humphrey  &  Davie,  for 
appellant  O.  P.  Ohenanlt  W.  S.  Pryor, 
Hanson  Kennedy,  and  Jolin  P.  NorreU.  tat 
appellees. 

HAZETJUGO,  J.  This  is  a  salt  upon  a 
note  for  the  sum  of  $6,400,  executed  to  tbe 
appellant  bank  by  the  appellees  Potts  and 
Bramlett.  The  answer  pleads  that  the  note 
waa  executed  without  any  consideration,  and 
waa  obtained  by  fraud,  covin,  and  deception. 
The  facts  connected  with  the  execution  of 
tbe  paper  are  set  out  with  mlnuteneas,  and. 
U  shown  to  exist,  clearly  constituted  a  bar 
to  any  recovery.  They  are  too  numerous  to 
be  given  in  detail,  but,  in  brief,  are  these: 
On  or  about  September  1, 1887,  Bramlett,  who 
lived  In  Nicholas  county,  I^.,  bought  600 
Hhares  of  stock  in  the  CtHnmouwealth  Land 
&  Lumber  Company  at  Ixiulavllle  at  the  price 
of  $17,S00,  for  which  be  executed  his  three 
promissory  notes,  due  at  some  time  In  the 
future.  Tbe  promoters  of  tbe  land  and  lum- 
ber company  and  the  owners  of  the  stock 
mid  Bramlett  happened  to  be  the  president 
of  the  appellant  bank  and  its  attorney,  and 
the  notes  of  Bramlett  were  either  executed 
directly  to  the  bank,  and  the  money  thus  ob- 
tained 1^  him  with  which  to  pay  for  tbe 
stock,  or  to  the  cmnpany.  and  discounted  by 
the  bank.  This  is  not  material,  as  we  shall 
presently  see  there  was  nothing  Improper  or 
irregular  in  this  transaction.  Tbe  stock  sold 
to  Bramlett  was  left  with  the  bank  as  collat* 
<>ral  Rccurlty,  and  very  shortly  he  paid  to  the 
appellant,  through  tbe  Exchange  Bank  of 
Sharpsbnrg,  Ky.,  the  sum  of  $5,000.  On 
about  November  1,  1887,  Bramlett  sold  to  ap- 
pellee Potts  100  of  his  shares  of  stock  at  tbe 
price  of  (6,250,  for  which  Potts'  note  was 
taken,  and  at  the  request  of  appellant's  presi- 
dent he  placed  this  note  in  tbe  bank  as  addi- 
tional n^teraJ  security  for  his  two  re- 
malnlns  notes.  It  appearing  that  his  first  note, 
which  was  for  96,833,  had  been  fully  paid  at 
this  time.  This  note  was  «i;ecnted  to  the 
bank  at  the  instanca  of  Fetter,  the  president 


of  the  bank,  who  suggested  that,  as  the  bank 
held  tbe  stock  as  collateral  which  Bramlett 
had  sold,  it  should  also  bold  tbe  Potts  note  In 
the  form  in  which  It  was  taken.  It  was  sign- 
ed alone  bj  Potts,  and  was,  of  course,  the 
property  of  Bramlett,  bnt  on  delivering  it  to 
the  bank  Bramlett  Indorsed  his  name  on  tbe 
back  of  it  As  both  Bramlett  and  Potts  sup- 
posed they  had  "a  sure  thing"  In  this  stock, 
it  was  not  expected  that  Potts  would  be  called 
on  to  pay  hts  oote.  bnt  It  was  to  be  renewed 
until  sufficient  money  was  realised  to  pay  it 
from  a  sale  of  the  property  owned  by  the 
company.  Bnt  it  was  stlptilated  that  Potts 
was  to  pay  the  Interest  on  his  note  regularly, 
and  this  paymoit  was  to  go  to  Bramlett's 
credit  on  his  notes  in  appellant's  bank.  Un- 
der the  arrangement.  Potts  from  time  to  time 
paid  to  the  bank  for  Bramlett  some  $2,200  in 
interest.  This  note  waa  renewed  a  number 
of  times,  untU  finally,  on  May  27,  1893.  It 
was  renewed  (some  unpaid  Interest  being  In- 
cluded) for  the  sum  of  $e,4M.80.  This  is  tbe 
note  sued  on  in  this  case.  The  change  at 
form  occurred  in  this  way:  A  blank  was 
sent  to  Potts  and  Bramlett  to  sign,  with  direc- 
tions from  Fetttt-,  the  president,  to  execute 
it  by  Bramlett  signing  under  the  name  of 
Potts,  as  a  mere  matter  of  convenience  to 
the  bauk.  Bramlett  refused  to  so  sign,  but, 
upon  being  written  to  by  the  attorney  of  the 
bank,  whom  he  knew  to  be  bis  friend,  assur- 
ing him  that  tbe  request  of  the  bank  waa  all 
right,  and  that  Tetter  had  assured  bim  (tbe 
attorney)  that  all  proper  credits  would  be 
given  Bramlett,  the.  lattw  did  so  sign  the 
noto.  and  continned  to  sign  in  the  same  form 
until  the  last  renewal.  That  the  noto  sued 
on  was  with  the  bank  as  collateral  secu- 
rity only,  and  that,  at  the  reqnest  of  Fetter, 
it  was  executed  to  the  bank,  which  already 
held  as  collateral  the  stock  for  which  it  was 
given,  are  facts  which  are  fully  shown  by  the 
witnesses  Bramlett,  Judge  Hai^s,  and  Potts, 
and  axe  entirely  tucontradlcted  by  any  wit- 
ness. Bnunlett's  payments  to  the  bank  on 
his  notes  were  made  by  checks,  drafts,  etc, 
and  by  these  he  shows  that  he  has  fully 
paid  otr  his  eaOn  indebtedness  to  the  bank 
for  which  the  Potto  note  was  left  as  coUat- 
eraL  Checks  and  drafts  were  (H^uced  1^ 
Bramlett  for  the  inspection  of  the  Jury  and 
counsel,  amounting  to  something  over  $23,- 
000,  to  which  add  the  Potts  interest  paid  for 
bis  benefit,  and  we  have  a  sum  fully  suffi- 
cient to  have  discharged  Bramlett's  entire  In- 
debtedness to  the  bank.  There  is  nothing 
to  show  to  the  contrary.  The  only  witness 
Introduced  on  this  point  by  the  bank  Ls  Ito 
cashier  at  the  time  of  these  transactions. 
He  says  that  the  Potts  note  was  discounted 
to  the  bank  In  the  usual  conrse  of  business, 
and  tbe  proceeds  placed  to  tbe  credit  of 
Bramlett,  and  tbe  money  drawn  out  by  checks 
purporting  to  be  tigned  by  Bramlett.  Hp 
does  not  connect  Bramlett  personally  with 
the  transaction,  and  he  does  not  ^odnce  the 
checks  or  books  of  tlie  bank,  althos^  Bram- 
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lett  teatUIed  that  be  bad  not  drawn  out  a 
cent  from  the  bank  on  aoy  cbeck,  or  erer  re- 
ceived credit  fbr  a  doUar  on  account  of  the 
Potts  note.  It  la  true,  the  caahter  says  be 
bas  searched  recently  tor  the  checks,  and 
cannot  And  them;  bot  certainly  Bramlett's 
aeeoont  at  the  bank,  If  It  shows  credit  for  the 
proceeds  of  the  Potts  note,  might  have  been 
exhibited,  and  this  account  might  also  bare 
shown  in  what  way.  and  probably  In  whose 
ftiTor,  the  alleged  Bramlett  checks  were 
drawn.  Fetter,  the  president  of  the  bank  at 
the  time  of  these  transactions,  does  not  tes- 
tify. The  only  drcomstances  supposed  to 
be  unfavoraUe  to  Bramletfs  contention  Is 
that,  when  Ibe  bank  was  pressing  him  on  bis 
notes,  and  threatening  iij  frequent  letters  to 
sue  hJm,  mentioning  In  some  of  the  letters  the 
Potts  note  along  with  the  others,  Bramlett 
was  ut^ntly  begi^  time  <m  all  the  paper, 
and  did  not  then  repudiate  the  Potts  note,  or 
In  terms  deny  his  being  bound  to  the  bank 
on  It  A  history  of  Bramle^a  frantic  ap- 
peals daring  the  paale  to  arert  a  suit  against 
htm  on  these  notes,  which,  In  Tiew  of  bis 
other  heavy  oMlgatlons,  must  hare  resnlted 
in  his  financial  ruin.  Is  only  evidence  that  he 
was  willing  to  continue  the  status  as  It  was, 
and  to  renew  the  Potts  piqier,  or  eren  let  the 
bank  suppose  he  wo\dd  pay  It,  In  order  to 
avert  pending  disaster.  But  daring  all  this 
time  he  did  owe  the  bank  largely,  and  It  was 
Immaterial  whetbw  bla  payments  were  to  be 
made  on  the  Potts  note  or  otherwise,  so  long 
as  the  original  parcbase  price  of  his  stock 
remained  unpaid.  At  most  a  bare  Inference 
might  be  drawn,  la  the  absence  of  explana- 
tion, that  he  owed  this  Potts  note;  and  in  a 
sense  be  did  owe  It.  or  was  under  oblation 
to  make  it  good,  so  long  as  the  debt  for  which 
it  was  pledged  remained  unpaid.  Bat  when 
It  is  eatabllsbed  tieyond  doubt  that  the  whole 
of  Bramlett's  debt  to  the  bank  baa  been  paid, 
and  that  he  never  owed  the  Potto  note,  but 
In  ftict  owned  It  all  the  time,  the  Inference 
to  be  drawn  from  tiie  onrasponduiee  goes  for 
notblDg. 

In  answer  to  the  ptrfnts  raised  1^  counsel  for 
q»peIlantB.we  hare  no  doubt  of  the  snfBdency 
of  the  allegations  of  fraud  and  want  of  consid- 
eration as  made  In  tbe  answer,  nor  of  the  com- 
prtency  of  tbe  testimony  of  Bramlett  and  Har- 
gis.  in  detailing  the  transactions  with  Fetter, 
the  president  of  tbe  bank.  Nor  was  the  plain- 
tiff deprived  of  a  fair  trial  because  one  ot  the 
Jurors  seems  to  have  been  under  some  pe- 
cuniary obligation  to  Bramlett,  and  answered 
that  he  was  not.  He  probably  was  not  at 
the  time  he  was  accepted  as  a  Juryman.  Tbe 
trial  court  at  any  rate  bad  better  opportu- 
nity to  Jtfdfce  of  his  fitness  as  a  juryman.  If 
the  case  were  at  all  doubtful  under  the  proof 
presented,  there  might  be  some  weight  In 
the  objection,  bnt  the  verdict  could  not  have 
well  been  othenvlse  than  for  the  defendants. 
The  Instructions  presented  the  law  of  the  case 
to  the  Jury  very  clearly,  and  without  error. 
Tbe  Judgment  most  be  affirmed. 


CLARK  GOITNTlf  t.  WISCHfiSTBR  *  & 

TURNPIKK  ROAD  00. 
(Court  of  Appeals  of  Kentucky.  Dec.  &,  ISOT.) 

OoHPoaATiOKs— Tuaxpiu  CoHFAiriBB— Omaiau- 
Tiox  or  Stock. 
Where  a  coanty  subscribed  $2,900  to  tht- 
capital  etock  of  a  tunipike  company  aatbortsed 
to  iasne  anch  stock  to  the  amount  ot  90,O0Ojjaoil 
the  coat  of  die  Improvementa  made  was  9200  in 
exccaa  of  such  amount,  the  corporation  was 
properly  adjudged  to  isaae  the  stock  thereof  to- 
tbe  several  subacrlbeia  In  proportioo  to  the  le- 
gpective  Bums  paid  by  each. 

Appeal  from  cbrcnlt  eenrt,  CtmA  county. 

"Not  to  be  officially  reported." 

Action  by  GlaA  comity  i^alnat  the  Win- 
chester ft  Stoner  Turnpike  Rood  Company. 
From  a  Judgment  awarding  the  aharea, 
plaintiff  appeals.  Affirmed. 

Hathaway  &  Card  well,  for  aM^ellant  J. 
M.  Benton,  for  appellee. 

FATNTER,  J.  Clark  county  acquired  the 
Clark  &  Montgomery  turnpike  road.  It  was 
desired  by  tbe  county  and  C.  P.  Ecton  and 
others,  who  were  Interested  in  having  a  good 
turnpike  road,  to  have  the  location  of  the 
road  at  points  changed,  and  the  old  road  Im- 
proved. The  appellee,  Winchester  &  Stoner 
Turnpike  Road  Company,  a  corporation,  was 
organized,  and  the  county  by  proper  order 
subscribed  to  tbe  capital  stock  ot  the  new 
corporation  $2,900.  conditioned  that  enough 
of  the  stock  would  be  taken  by  E<cton  and 
the  friends  of  the  road  so  that  the  proceeds 
thereof,  together  with  the  sum  to  be  paid  by^ 
the  county,  would  make  such  improvements 
of  the  road  as  was  contemplated.  Tbe  road 
was  to  be  capitalized  in  an  amount  equal  to 
the  sum  expended  for  the  purpose  of  making 
the  improvements.  $2,900  of  which  stock  was 
to  belong  to  Clark  county  and  the  balance  to 
those  who  fumlabed  the  money  to  Im- 
prove tbe  road.  C.  P.  Ecton  seems  to  have 
furnished  all  the  money  that  was  necessary 
to  do  tbe  work  other  than  that  which  the 
county  had  appropriated.  He  paid  It  to  oth- 
ers for  the  Improvement,  or  did  tbe  work 
himself.  He  superintended  the  Improve- 
ments, and  expended  the  sum  necessary  to- 
complete  them.  The  question  In  this  case 
Is  as  to  the  amount  of  stock  to  which  be  Is 
entitled  under  tbe  contract  with  the  corpora- 
tion and  the  county.  Tbe  court  found  that 
he  had  expended  In  money  and  labor  $6^300 
in  doing  the  work  and  In  paying  tbe  neces- 
sary expense  of  constructing  the  road,  and 
of  this  sum  the  county  had  paid  $2,00a  The 
court  adjudged  that  tbe  shares  of  the  capital 
stock  should  go  to  C.  P.  Ecton  and  Clark 
county  m  pioportlon  to  the  sum  expended  as 
above  stated,  and  we  are  of  the  opinion  ttaat 
the  court  below  did  not  err  In  flxlug  the  to- 
tal cost  of  the  construction  and  repair  of  the 
road.  As  we  agree  with  the  lower  court  In 
Its  conclusion,  we  deem  It  nnneccsoary  to  go 
Into  a  discussion  of  the  facta  In  relation  to 
the  items  in  dispute.  Tbe  highest  amount 
of  stock  to  be  fsaiied  by  the  Wlaehester 
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Stoner  Turnpike  Company  Is  $0,000.  Tbs 
expendttares  exceeded  that  amount  9200. 
Tbe  court  adjudged  the  shares  to  which  C. 
P.  Ecton  and  the  county  were  each  entitled, 
and  by  doing  so  it  fixed  the  numlwr  of  shares 
10  as  to  make  the  total  greater  than  the 
tympany-  wae  authorlEed  t»  Issue.  But  they 
were  glrea  to  the  parties  In  proportion  to 
the  Bums  which  each  had  paid;  hence,  the 
order  was  not  prejudicial  to  either.  The 
corporation  will  have  to  Issue  stock  accord- 
ing to  the  rl^ts  of  the  parties  as  determined 
by  the  Judgment  of  the  court,  baving  due 
regard  for  the  prorlslon  of  the  charter  which 
limits  the  amount  of  tbe  capital  atoek.  The 
Jadgment  Is  affirmed. 


OIIMXAULT  rt  aL  T.  QUISENBERRY  «t  al, 
(Oonrt  of  A{>peals  of  Kentncfcy.  Dee.  15,  1897.) 

EicBFnoKn,  Bili.  or  — Ai>vrh!(r  Po&sEssioif— 
Title  Papsrs  ak  Btidenck. 
L  Where  aroellants  prespnted  their  bill  to 
the  conrt  within  the  time  fixed,  tbe^  are  not 
prejudiced  bj  the  dday  of  the  court  m  signing 
same. 

2.  In  an  action  for  trespass  InTolring  tiie  title 
to  hnd,  it  was  error  to  g^ve  an  instruction  author- 
Izlnfc  B  recoTery  by  proof  of  possession  prior  to 
ISSG,  when  tbe  plaintiff's  ancestor,  under  whom 
they  claimed  had  in  that  year  deeded  nil  his  In- 
terest to  another,  and  there  was  nothing  to  show 
a  reconveyance. 

3.  While  title  papers  may  be  used  to  show 
bosodary  and  extent  of  possession,  there  must 
be  an  actual  entry  and  possesaion  thereunder 
btfore  diey  can  be  so  used. 

Avfieal  from  circuit  court,  Wolfe  eonnty. 

••Not  to  be  officially  reported." 

Action  by  E.  Qulsenberiy  and  others  against 
D.  W.  and  B.  Chenanlt  and  otiwrs  to  recoTer 
damages  for  cutting  timber.  Terdict  and  Jadg- 
ment for  plaintiffs,  and  both  parties  appeal. 
Rerenud  on  original  appeal,  and  affirmed  on 
mm  appeal. 

J.  B.  White,  B.  F.  Day,  and  O.  F.  Chenauh, 
(or  sivenaxitB.  Edward  W.  Hfnes  and  Bod- 
ney  Haggard,  for  appellees. 

WHITB,  J.  This  action  for  trespass  for 
vafflag  timber  on  land  claimed  by  appellees 
was  brought  by  appellees  In  the  Wolfe  circuit 
ooort  BgaloBt  appellants,  clalmlog  about  1,760 
teres  of  land.  The  suit  was  originally  brought 
IB  eqalty,  with  Injunction,  but  was  traosferred 
to  law,  and  tried  before  a  Jury.  The  defense 
to  the  action  was  a  denial  of  title  In  appellees, 
1  ^m  of  title  by  appellants  by  posseaaion 
bjr  themselres  and  from  those  under  whom 
they  claim  for  30  years,  and  for  7  years  with 
title  of  record  deduclble  from  the  common- 
«etlth;  that  the  deeds  under  which  appellees 
dtim  are  champertous;  and  also  the  statute 
of  limitations  of  15  years,  by  peaceable  adyrarse 
poMnkn  of  the  land  for  that  period  before 
^  bringing  of  this  action.  Upon  this  Issue 
Qie  case  was  tried  before  a  Jury,  and  a  verdict 
Ktumed  ttx  appellees ,  and  Judgment  was  ren- 
doed  accordingly.  Appellants'  reasons  and 
modon  for  new  trial  harlog  been  OTerruled, 
tl>9  have  appealed  to  this  oourt 


CoMuel  for  ai^iellees.  In  their  brief,  ol^Ject  to 
this  court's  considering  tbe  bill  of  exceptions 
filed,  because  the  same  was  not  signed,  approv- 
ed, and  filed  in  tbe  proper  time.  Tbe  record 
shows  that  this  bill  of  exc^tlraw  was  prepared 
and  tendered  to  the  court  within  the  time  pre- 
scribed by  law,  and  this,  we  think,  is  all  ap- 
pellants could  do.  Tbey  presented  the  bill 
to  the  court  within  the  time  fixed,  and  for 
some  reason  beyond  their  control  the  court 
took  time  to  consider  the  bill  before  signing 
same,  and  ordering  it  to  be  filed,  and  made 
part  ot  tbe  record.  We  tbink  tbe  bUl  prop- 
erly In  the  record,  and  will  consider  same. 
It  appears  that  on  tbe  trial  It  was  shown  by 
appellees:  That  they  are  tbe  heirs  of  F.  B. 
Qulsenberrr,  decessed,  and  that  F.  B.  Quis- 
enberry  In  the  year  1865  purtdiased  of  the 
Elklns  heirs  all  their  right  and  interest  in 
10,000  acres  of  land,  as  tbe  said  helra  derived 
title  from  Enoch  and  Ezechlal  Blkhis.  The 
boundary  of  this  land  Is  not  given  in  this 
deed.  That  appellees  obtained  the  legal  title 
in  189d  from  other  of  the  Elklns  heirs,  the 
said  deeds  reciting  that  the  consideration 
bad  been  theretofore  made  by  F.  B.  Qulaeur 
berry  in  his  lifetime.  That  F.  B.  Qulsenber- 
ry  purchased  the  Interest  of  John  V.  Origsby 
In  this  land  at  commissioners'  sale  of  tbe 
Clark  circuit  court  In  18S0.  Appellees  ex- 
hibited as  evidence  a  coj^  of  the  record  of  an 
action  In  partition  In  the  Owsley  circuit  court 
between  tlie  heirs  Lewis  Qrigsby,  Enoch  El- 
klns, and  Eeeehlal  Blkins,  which  was  filed  In 
l&W.  This  record  contains  a  plat  of  the 
division  had  in  that  case,  allotting  to  the  sev- 
eral taeits  their  lands,  and  the  mptxt  of  the 
commissioners,  which  was  confirmed.  That 
plat  and  reprat  of  dlvlsl«  and  proof  shows 
tluit  It  does  not  cover  the  land  here  in  contro- 
versy. AiHDtiLtees  also  Introduced  In  evidence 
two  deeds  from  Thomaa  Duckham,  attorney  la 
fact  for  Samuel  Drake,  one  dated  November 
iS,  1885,  the  other  dated  June  9,  1837.  Both 
of  these  deeds  recite  that  a  sale  of  the  land 
was  made  September  27,  1828.  These  deeds 
are  to  Lewis  Origsby,  Elnoch  and  Ezechlal  BF 
I  kins.  The  deed  of  1835  appears  to  embrace 
!  the  land  - in  contest,  while  tbe  one  dated  la 
I  1837  does  not  dearly  express  the  boundary. 
I  By  its  reading  there  Is  something  omitted. 
From  Duckham  ttw  title  Is  traced  back  to  tbe 
commoinrealtb.  ucept  that  there  was  no  deed 
from  Vaoconver,  who  purchased  from  tbe  orig- 
inal patentee,  to  Duckham,  who  deeded  to 
Drake,  thus  leaving  this  break  In  tltl&  How- 
ever, appellees  Introduced  also  a  suit  In  the 
Owsley  circuit  court  of  F.  B.  Qulsenberry 
against  John  D.  Spencer  on  a  note  for  $740 
for  land,  dated  Octob«-  18,  1854,  and. due  Oc- 
tober, 1855,  but  asserted  no  Uen  on  any  land. 
The  d^ense  in  that  case  shows,  or  rather  al- 
leges, that  there  was  at  tliat  time  an  action 
on  the  equity  docket  between  the  same  par^ 
ties  concerning  the  same  land,  which  was  ad- 
mitted by  reply,  but  the  result  of  that  action 
between  Qulsenberry  and  Jolm  D,  Spencv  the 
record  read  does  not  ahow.  However,  apvel- 
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lees  dM  show  tbat  V.  B.  QtHKiitMRy  ioU  to 
Spencer  3,160  acres  of  fate  boondary  out  <tf 
the  10,000-acre  enrrey.  Bat  It  te  shown  bj 
KHne  witnesBee  tfaat  this  sal*  to  Spencer,  after 
the  suit  OB  the  note,  was  compromised  by  a 
division  of  the  land,  and  that  Qniaenberry  was 
to  take  back  the  land  west  of  the  creek,  and 
Spencer  to  retain  that  on  the  east  ^e;  but 
there  Is  no  deed  conveying  this  baA  to  Qutoen- 
beny.  Appellees'  proof  tended  to  show  that 
this  land  was  In  the  possesslm  of  one  Bush, 
an  agent  of  F.  B.  QnlsoibaTy,  and,  after  hte 
death,  of  appellees,  but  Bush  did  not  reside 
on  the  land.  The  testimony  tended  to  show 
that  for  many  years  thore  had  been  brush 
tmeta^  and  others  more  substantial,  thrown 
aerosB  the  ravlttce  between  the  bills,  so  that 
cattle  coald  not  stray  off;  bat  these  fences, 
as  they  were  called,  were  but  tew,  and  some  of 
them,  at  least,  were  far  from  the  lands  In  con- 
test The  appellants  on  tb»  trial  showed  they 
were  In  the  actual  possessUm  of  the  land, 
Uvlng  on  same^  when  this  suit  was  filed;  ex- 
blUted  patents  firom  the  state  ot  Kentnckr. 
tssned  In  1876  and  1877  upon  sarreys  made 
and  orders  of  the  county  court  made  In  tbi 
year  1874.  Appellant!  also  Introduced  In  erf* 
dence  a  deed  from  P.  B.  Qulsenberry  to  John 
D.  Spencer  In  September.  1855,  toe  8,160  acres 
of  land.— his  enUre  Interest  In  the  10,0004cre 
tract;  also  deed  tnnn  Undcfaam  to  Qulsenber- 
iT  and  Bosh,  made  April  IS,  1887,  which,  by 
Its  descriptl<Hi,  comn  the  land  east  of  the 
creek,  and  adjoining  the  land  In  contest  Ap- 
pellees also  Introduced  many  witnesses  as  to 
possession,  and  as  to  when  It  bejcan,  etc 

At  the  conclusion  of  the  evidence  the  court 
held  that  appellees  had  failed  to  show  paper 
title  dedndble  from  the  commonwealth,  and 
gave  to  the  Jury  the  following  in8tructlona,Tlz.: 
'^e  court  Instructs  the  juiy  that.  If  they  be- 
lieve from  the  evidence  that  the  plaintiffs, 
or  those  under  whom  they  claim,  have  by 
tbemselres.  their  agents  or  tenants,  been  in 
the  actual,  peaceable,  continuous,  and  adverse 
possession  of  the  land  described  In  the  peti- 
tion, claiming  the  same  as  their  own,  to  a  well* 
deflned,  marked,  or  natural  boundary,  for  fif- 
teen years,  at  any  time  before  the  institution 
of  this  action,  and  that  the  defendants,  by 
themselves,  their  agents  or  employte,  entered 
npon  said  land,  or  any  of  It,  and  cut  or  remov- 
ed the  timber  therefrom  within  two  yearn 
before  September  20,  1893,  the  Jury  will  find 
for  the  plaintiffs  such  damages  as  they  believe 
from  the  evidence  they  hare  sustained  by  rea- 
son of  the  cutting  qind  removing  said  timber, 
not  exceeding  In  all  five  thousand  dollars;  and, 
unless  they  so  believe,  they  will  find  for  the 
defendants."  Instruction  2:  "The  patente, 
deeds,  and  bmds  permitted  to  go  to  the  Jury 
In  evidence  are  to  snow  boundary  and  extent 
of  possesion."  We  are  of  opinion  tbat  in- 
Btructlcm  No.  1  Is  erroneous.  In  tliat  it  pa-mlts 
a  recovery  by  proof  of  possession  prior  to 
1865,  when  the  proof  shows  that  P.  B.  Qulsen- 
Dtrry,  the  ancestor  at  appellee,  deeded  all  In- 
tenat  bt  had  In  the  land  to  Jatui  D.  Spencer, 


and  ttiere  Is  no  proof  ai  to  a  ranmreyaiKe. 
We  are  also  of  oiriuioa  tbat  tostractkm  JXo.  2 
te  erroneous.  There  Is  no  proof  that  appellees 
were  in  the  actual  poawsten  of  this  land  un- 
der the  papers  reftered  to,  dalming  to  a 
marked  or  natural  boundary  as  represented 
by  the  deeds.  Title  papas  may  be  used  to 
show  boundary  and  extent  of  poasessloo,  but 
there  most  be  shown  an  actual  entry  and  pos> 
sesBlon  under  tbe  paper  tltie  btfore  fbe^  can 
be  so  used.  Judgment  reversed  on  the  origins! 
appeal  and  afSrmed  on  tiie  croes  appeal 
Cause  remanded,  with  directions  to  grant  ap- 
pellants a  new  trial,  and  for  proceedings  con- 
sistent herewith. 


LOUISyiLLE  SCHOOL  BOARD  *.  8UFSR- 
INTBNDENT  OP  PUBUO 
INSTUUCnON. 
<Oonrt  of  Appeals  of  Kentodiy.   Dec.  18B7.) 

B0BOOLB^CbK8U8— APPOHTtOXMBST  OT  PUBLIC 

Funds— CiTT  op  Fikst  Class— Spkciai.  ZiBu- 

ISLATION— SCPFICIBVCT  OF  EviDSXCB. 

1.  Ky.  St  I  4S75,  provides  that  the  apptHtion- 
ment  <A  the  lotiool  fnnd  to  each  scluMd  mstriet  In 
the  state  Is  to  be  based  on  the  retnms  of  tibe  va- 
lious  county  superintendents.  Section  20T4  pro- 
vides that  m  cities  of  the  first  class  the  returns 
to  the  state  officials  shall  be  nude  by  the  sdiool 
board.  Bdd,  that  since  the  purpose  of  the  last 
section  is  to  make  the  sc4iool  Doud  stsnd  in  tite 
place  of  the  county  superintHidmt,  who  Is  ex- 
pressly relieved  from  any  dutv  In  respect  to  soch 
city  sdiools,  returns  of  the  sdiool  board  of  a  city 
of  the  first  class  should  be  used  In  ascertaining 
the  amount  of  funds  to  which  said  dty  Is  entitled. 

2.  Ky.  St.  i  2974  requires  a  census  of  the 
children  of  school  age  to  be  taken  at  least  once 
in  every  five  years,  and  a  return  to  be  made  to 
the  auperintendent  of  public  instmction  at  the 
time  other  school  trustees  are  reqaired  to  make 
tiieir  returns.  For  the  years  in  which  tiiis  cen- 
sus Is  not  taken,  the  board  shall,  when  such  re- 
turns are  reqaired  to  be  made,  prepare  for  the 
snperintendeDt  of  public  instnicti<Hi  a  report  of 
the  number  of  children  of  school  age  shown  by 
the  last  census,  with  such  sn  incremse  as  la  as- 
certained to  be  the  annual  Increase  of  the  cfaildtea 
of  the  diatrict  upon  avMa^ng  the  yearly  tnoease 
daring  the  five  years  next  preceding  the  filing 
of  the  report.  BHd,  that  whiie  for  the  year  when 
en  actual  ceusns  Is  takm,  a  return  of  tfae  censna 
must  be  made  to  the  superintendent,  yet,  for  a 

i'ear  in  which  no  census  is  takm,  no  omer  return 
B  required  to  be  made  than  a  certificate  of  the 
number  of  children  as  shown  by  the  preceding  re- 
port, with  soch  an  increase  as  has  been  ascer- 
tained by  the  method  prescribed  by  said  section; 
since  section  4449,  requiring  trustees  of  school 
districts  to  certify  a  list  of  afi  children  residing 
in  the  district,  specifying  the  "name,  age.  oexj^ 
etc.,  does  not  apply  to  cities  of  tiie  first  class. 

8.  Ckinst.  fi  186,  providing  tbat  "each  county  in 
the  commODWealth  shall  be  entitled  to  its  propor- 
tion of  tiie  school  fnnd  oo  Ito  census  of  pupil 
children  for  esdi  sebocd  year,**  does  not  require 
an  actual  cenios  each  year  as  a  condUkw  prece- 
dent to  the  right  of  a  county  or  sdiool  district  to 
receive  its  share  of  the  school  fnnd  accMding  to 
the  number  of  school  diildren  therdn. 

4.  Ey.  St.  I  2974.  providing  that,  bi  dHes  ot 
the  first  class  in  a  year  in  which  a  census  is  not 
taken,  the  preTious  census,  with  auch  an  In- 
crease as  Is  ascertained  to  be  the  annual  increase 
of  the  children  of  the  district  upcm  sveragiDg  the 
yearly  increase  daring  the  fire  years  next  ih«- 
ceding  the  filing  of  the  report,  shall  be  used  as 
a  basis  for  the  apportionmait  of  that  city's 
school  fund,  does  not  provide  for  an  unJuM  ot 
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uecessarily  inaccorate  method  of  ucertalning 
the  proximate  Dumber  of  childreD  in  anch  city. 

5.  In  arriviiig  at  the  ratio  of  iDcrease  under 
said  section,  it  »  not  profier  to  take  into  account 
the  increase  caused  by  an  addition  of  territory  to 
the  city  since  snch  former  census. 

6.  LegialatioD  directed  to  dties  of  the  first  class 
is  not  special  legislation,  even  thongh  there  be 
bnt  one  city  of  that  class  in  the  state. 

7.  The  censns  list  of  the  school  chUdren  taken 
by  authority  of  the  schoid  board  is  prima  facie 
correct,  bnt  the  anperintendent  is  not  estopped  to 
qoestiaai  ita  accumcr  1^  the  fiict  Oat  one  disH 
tribatlon  of  the  school  fund  liu  been  made  based 
on  such  list. 

8.  The  fact  that  the  combined  population  of 
other  cities,  when  so  aggregated  as  to  equal  the 
supposed  population  of  a  certain  city,  is  sbown  to 
furnish  a  much  smaller  school  list  of  pupil  chil- 
dren Aan  that  shown  by  the  school  eennus  of 
such  ci^.  Is  not  sufficient  to  overturn  the  work 
of  the  officials  making  the  itsts  in  question. 

9.  The  fact  tfiat,  in  a  school  census,  the  num- 
ber of  sdiool  children  listed  as  being  6  years 
of  age  was  9,206,  and  the  number  Hated  as  be- 
ing 19  years  of  age  was  listed  as  9.285,  while 
the  average  of  all  ages  between  6  and  19  was  only 
5,000,  together  with  the  fact  that  a  large  num- 
ber were  returned  as  "unknown"  or  "names  un- 
known," is  sufficient  to  justify  the  court  in  find- 
ing that  said  list  sbonkl  oe  cut  down. 

Appeal  ttom  circuit  court,  Franklin  county. 

"To  be  ofDclallj  reported." 

Application  of  the  LoulsrlUe  school  board 
for  a  writ  of  mandamus  to  compel  the  super- 
Intoident  of  puUlc  Inatraetlon  to  appwUon 
dtT's  riiare  of  the  public  school  fund. 
From  an  order  grantliuc  the  writ,  but  limit- 
ing the  r^ef,  both  plaintiff  and  d^endant  ap- 
peal. Affirmed. 

B.  H.  Blaln,  for  appellant  school  board.  W. 
S.  Taylor,  for  aM>ollant  superintendent 

HAZBLBIGG,  J.  Ibe  chancellor  granted 
the  mandamus  songht  In  this  case  by  the  ap- 
pellant, the  Ix)niaTll]e  school  board,  against 
the  superintendent  of  public  instruction,  bat 
limited  the  relief  sought  by  directing  the  sa> 
perlntendent  to  apportion  and  est1ma1%  the 
bonrd'a  share  of  the  school  fund  to  the  enu- 
meration of  chlidren  of  pupil  age  less  by  some 
10.000  than  is  claimed  by  the  board.  Of  this 
the  board  complains;  and  of  the  order  grant- 
ing the  mandamus,  or  affording  the  board  re- 
lief at  all,  the  superintendent  complains. 

It  Is  argued  by  the  superintendent,  in  the 
first  place,  that  as,  under  the  general  law 
(section  4375.  Ky.  St),  the  apiwrtionment  to 
each  school  district  of  Its  pro  rata  share  of 
the  school  fund  Is  to  be  made  by  the  state  of- 
ficial upon  the  returns  of  the  various  county 
superintendents,  and  as  no  snch  returns  liave 
been  made  here,  but  only  returns  from  the 
Bchool  board,  therefore  the  motion  should 
have  been  refused  absolutely.  We  think, 
however,  that,  on  Inspection  of  section  2074 
of  the  Statutes,  will  show  clearly  that,  where 
a  city  of  the  first  class  establishes  and  main- 
tains a  common-school  system,  its  school 
tioard  stands  In  the  place  of  the  county  super- 
intendent, and  it  is  its  duty  to  make  a  return 
of  the  number  of  children  of  school  age  to  the 
state  superintendent.  The  county  8U];>erbi- 
dendeut  la  expressly  cellmd  ot  any  duly 


with  re«pect  tlmeto,  and  Is  enjoined  tnm 
baring  any  contnA  thereof. 

In  the  second  place,  it  li  argned  Uuit  tills 
board  has  not  made  such  a  return  to  the  su- 
perintendent as  the  law  requires.  The  statute 
on  this  behalf  (MCUon  29T4)  requlrea  a  census 
of  the  children  of  school  age  to  be  taken  at 
least  once  In  every  fire  years,  and  a  due  re- 
turn of  this  ceoBua  Is  to  be  made  "to  the  su- 
perintendent of  public  Instruction  at  the  same 
time  other  school  trustees  ore  required  to 
make  th^  retnma.  *  *  •  For  the  years 
In  which  this  census  not  required  to  be 
tak«i,  tiie  board  shall,  at  the  ttane  such  re- 
turns are  reqidred  to  be  made,  prepare,  malL 
and  cause  to  be  idaced  in  the  hands  of  the 
superintendent  ot  public  Instruction  a  report, 
duly  certified,  of  the  number  of  chUdren  of 
school  ag^  as  shown  by  the  last  preceding  re- 
port or  census,  with  such  an  increase  or  ad- 
dltkm  to  that  number  as  Is  ascertained  to  be 
the  annual  Increase  of  the  children  of  the  dis- 
trict upon  aTeroglng  the  yearly  increase  dar- 
ing the  five  years  next  preceding  the  filing 
of  the  report:  provided,  howerer,  that  the 
board  may  cause  an  actual  census  to  be  taken 
In  any  of  snch  yean,  and  so  report  to  the  su^ 
perlnt«ident.as  heretofore  required  to  be  done, 
In  erery  fifth  year."  The  complaint  Is  that 
only  the  number  of  the  children  coming  with* 
in  the  school  age  were  certified  to  the  super- 
intendent by  the  board,  and  not  the  name, 
age,  sex,  etc.,  as  requlreiS  ot  "otha  trustees," 
under  the  general  law  (section  4440).  If  It 
be  conceded  that  such  a  retuni  only  has  been 
made.  It  would  be  In  exact  accord  with  the 
statute.  The  contest  here  is  orer  tlie  aaano' 
ntion  for  the  year  1887,  and,  as  there  was  an 
actual  censns  In  1806,  no  other  return  Is  re* 
quired  to  be  mode  In  1897  than  a  certldcate  of 
the  number  of  children  as  shown  by  the  last 
preceding  report  or  census,  with  such  an  in- 
crease as  has  been  ascertained  by  the  process 
pointed  out  in  the  statute.  All  this  has  bem 
done.  There  Is  no  pret«ise  that  the  census  or 
returns  of  1896  or  1807  have  been  withheld  in 
any  way,  or  an  Inspection  ot  them  denied  to 
the  superintendent.  On  the  contrary,  they 
have  been  fully  exhibited,  and  no  complaint 
was  made  In  1H06  of  the  manner  of  the  re- 
turn of  the  census  of  that  year  or  its  results. 
We  agree  with  the  sui>erintendent,  however, 
that,  for  the  years  an  actual  census  is  requir- 
ed to  be  taken,  a  return  of  the  census  Is  to 
be  made  to  the  superintendent. 

It  Is  ai^ued.  In  the  third  place,  that,  even 
If  appellant  has  complied  with  the  law  in 
the  respects  indicated,  yet  that  law,  in  so  far 
as  it  dispenses  with  an  actual  census,  Is  In 
violation  of  the  constitution,  and  is  special 
and  discriminating  legislation.  So  mncb  of 
section  186  of  the  constitution  as  is  supposed 
to  affect  the  question  reads  as  follows:  "Each 
county  in  the  commonwealth  shall  be  entitled 
to  Its  proportion  of  the  school  fund  on  Its 
census  of  pupil  chlidren  for  each  school  year." 
We  do  not  regard  this  section  as  demanding 
an  actual  cenaua  eacli  year  as  a  coodltkui 
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precedent  to  the  right  of  a  county  or  school 
district  to  receive  Its  share  of  the  school  fund 
according  to  the  number  of  school  children 
therein.    The  chief  purpose  In  view  was  to 
declare  each  county  entitled  annually  to  a 
share  of  the  fund  in  proportion  to  the  num- 
ber  of  pupU  children  living  therein.    The  ex- 
act manner  of  ascertaining  the  number  was 
not  the  subject-matter  In  Tlew.  Eren  the  gen- 
eral school  law  provides  that,  If  there  has 
been  a  failure  of  the  trustees  or  county  super- 
intendents to  furnish  the  required  reports  for 
the  current  year,  the  retnms  of  the  previous 
year  are  to  be  taken  as  the  basis  for  distribut- 
ing the  fond.   The  law  has  In  view  the  Inter- 
ests of  the  pupils-  and  the  continuous  mainte- 
nance of  the  commou  schools.    It  Is  not  to  be 
construed  as  erecting  conditions  upon  which 
their  rights  are  to  be  affected  and  the  schools 
crippled.    If,  however,  this  plan  of  obtain- 
ing the  annual  increase  In  the  number  of  chil- 
dren In  a  given  locality  by  statistical  process- 
es Is  shown  to  be  grossly  unjust  to  other 
school  districts,  It  would  be  declared  to  be  re- 
pugnant to  the  equality  of  distribution  de- 
manded by  the  law.  But  In  view  of  the  prac- 
tical dlfflcnlties  In  the  way  of  obtaining  an 
accurate  census  of  the  children  In  a  large  city, 
and  the  usual  fnvor  with  which  statlatlcal 
Information  of  this  character  Is  reported  by 
those  Informed  on  the  subject,  we  do  not  re- 
gard the  plan  provided  for  In  the  statute  as 
necessarily  inaccurate,  or  in  any  wise  unjust 
to  other  districts  where  an  actual  census  may 
be  readily  obtained.  In.  dtles  as  large  as  that 
of  Louisville,  even  an  actual  census  fornlBhes 
only  approxlmatdy  accurate  results.  Hun- 
dreds of  young  men  and  girls  within  the  ages 
at  6  and  20  live  In  om  of  the  way  rooms  and 
vrer  bualneea  bouses.   Tbey  bdong  to  no 
faml^,  and  are  at  work  or  Idling  at  one  place 
tD^y  and  at  another  to-morrow.  The  num- 
ber may  be  ascwtalned  with  quite  as  much 
accuracy  by  taking  the  census  carefully  once 
In  five  Tean,  and  averaging  for  th%  Interven- 
ing foor  years,  as  by  attempting  an  actual 
eensni  evwy  year.    Besides,  this  jnoceai 
saves,  fbr  the  benefit  of  the  Children,  an  an- 
nual coat  of  some  ^tJEOO.  Nor  ta  such  legisla- 
tion to  be  regarded  as  tpedal  because  it,  in 
fact,  applies  alone  to  tbe  dty  of  Louisville, 
that  being  the  on^  city  of  the  first  class  In 
tlia  state.  Many  and  different  powm,  r^hts, 
and  prlvU^ea  are  conferred  In  tbe  various 
charters  of  the  dtleB  of  tbe  different  dasaa 
within  the  limits  of  the  state;  but,  nerertbe- 
1ms,  the  laws  conferring  these  powers  and 
rli^ta  are  said  to  be  general  and  uniform,  be- 
otoee  tbey  oponte  in  all  alike  wttfaln  epedfied 
classifications.  It  Is  proper  to  state  here  that, 
when  tbere  has  been  an  addition  of  terrltwy 
to  the  city  since  some  former  census,  the  con- 
■eqnent  Increase  of  children  Is  not  to  be  taken 
Into  tbe  account  In  fixing  the  ratio  of  the  nat- 
ural Incraoae.   But,  wblle  there  Is  some  con- 
tention In  this  case  tbat  the  ratio  has  not  been 
arrived  at  propoiy,  we  do  not  find  the  process 
In  tact  adeptad  uAjeet  to  aerloas  obJeoUoa. 


We  are  of  the  opinion,  therefore,  on  the  whole 
case,  that  the  mandamus  was  properly  award- 
ed, and  the  only  remaining  matter  of  dispute 
is,  can  the  superintendent  question  the  re- 
turns of  the  board? 

The  census  of  1896  was  not  called  In  qae»- 
tlon  at  the  time,  and  the  dtetrlbotlon  of  tbe 
school  fund  was  made  according  to  the  lists 
of  children  then  furnished.  We  do  not  think, 
however,  that  the  superintendent  on  that  ac- 
count Is  estopped  to  question  the  accuracy  of 
the  lists  if  they  are  In  fact  f randulent  or  gross- 
ly and  manifestly  Inaccurate.  No  effort  is 
made,  or  can  be  made,  to  upset  tbe  dtotrlbn- 
tlon  of  tbe  former  year;  but,  when  tliose  re- 
turns are  sought  to  be  made  the  basts  of  dis- 
tribution for  the  current  year,  their  Integrity 
and  accuracy  may  be  tbe  subject  of  judicial 
Investigation.  This  Is  not  subjecting  tbe  ac- 
tion of  tbe  Louisville  oflJcIals  to  any  test  not 
applicable  to  other  similar  officers.  Tbe  lists 
must  be  accepted  by  the  superintendent  as  be- 
ing prima  fade  correct,  but.  In  this  direct  pro- 
ceeding against  the  superintendent,  he  may 
at  least  demand  that  he  be  not  required  to  fur- 
nish more  money  to  tbe  Louisville  district 
than  tbe  testimony  shows  It  Is  in  fact  entitled 
to.  Whether  more  is  demanded  than  Its  pro 
rata  share  Is  a  question  not  free  from  diffi- 
culty. There  Is  no  evidence  of  fraud,  nor 
can  the  fact  that  the  combined  population  of 
other  cities,  when  so  aggregated  as  to  equal 
the  supposed  population  of  the  city  of  Louis- 
ville, Is  shown  to  furnish  a  much  amaUn 
schoirf  list  of  pupil  children,  be  regarded  as 
sufficient  to  overturn  the  work  of  tbe  offidals 
making  the  lists  In  question.  This  fact  might 
raise  a  snsplelon  or  cause  an  Investigation, 
but  In  Itself  Is  wholly  Inadequate  to  fhow  el- 
tbw  fraud  or  mistake.  Th««  are,  however, 
some  facts  shown  In  this  ease  wblch  require 
a  correction  of  tbe  Usta,  It  aroean  that, 
under  a  mlsapprebenskm^-^btalned,  pecbaps, 
from  tbe  Manks  sent  out  from  tbe  office  of 
tbe  superintendent,— tbe  census  was  commen- 
ced and  proceeded  with  until,  pertaapa,  one- 
third  of  It  was  completed,  by  taklnc  tbe 
names  of  all  ehUdroi  between  tfae  ages  of  6 
and  20,  hidnslve,  when,  by  later  Inatmetlona, 
those  beyond  the  age  of  19  were  to  be  vx- 
duded.  Wblle  this  error  whs  attempted  to  be 
corrected.  It  b  manifest  from  tbe  sbeetn  be- 
fore ua  that  several  tboneand  names  have 
been  taken  when  Uie  person  was  at  least  20 
yean  of  age,  and  bave  been  returned  as  of  the 
age  of  10.  In  ttils  wi^  tbe  number  of  chil- 
dren listed  as  being  19  years  of  age  are  re- 
ported at  8,28S;  wblle  those  bdow  fliat  age, 
exduding  those  at  tbe  age  of  6,  avenge  each 
about  6,000  In  nomber.  Tills  Is  wholly  Inex- 
plicable, except  upon  tbe  bypothesltf  that  per- 
■oiu  of  the  ages  of  19  and  20  have  bem  set 
down  as  of  tbe  age  of  19;  and  tbla  la  shown 
cleariy  a  number  of  the  lists  before  us. 
Instead  of  bdi^  m<n«,  the  list  of  those  at  19 
ought  to  have  been  less.  So,  with  respect  to 
thme  taken  at  the  age  of  6.  It  Is  poealMe^ 
from  tbft  statlstles  beftwe  wt,  ttme  ovvfat  nat- 
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tirally  to  have  ben  a  few  more  ot  ttaeie  Uuui 
fttl3i*otfaMagM.  But  wttflnd  tbenuiobcx of 
tbose  at  e  put  dow&  at  9.208^  when  the 
nmnber  at  7  Is  pot  at  £,4es.— a  dlttewnce 
wholly  nnaocMinted  for,  and  contrary  to  rea- 
son or  the  Mittl  stadsUeal  reulta.  It  av- 
pean^  also,  ttiat  a  large  number  hare  been 
retnmed  aa  "ankDOffs.'*  or  "naxnca'  an* 
known";  and  wbUe  tUa  ia  wbavm  to  have 
resnlted  from  want  of  opportonlty  to  get  the 
namea  In  scoae  (rf  the  factorlas*  rtiopa,  etc., 
itiU  It  la  not  In  accordance  wttb  tbe  statute. 
Tbe  qncation  of  wbat  la  ehown  to  be  the  cor- 
net liat  has  racetrad  Om  attestlon  of  tbe 
learned  and  painataUng  chancellor  In  this 
ease;  and  tbe  estlmatea  we  bare  made  lead  ns 
to  bellere  that  the  coneluetoan  reai^ed  by 
Mm  on  the  point  mentlaned  are  enbatantlaily 
cotTBCt,  and  tbalv  Instead  of  there  betaic  some 
82,000,  there  are  only  some  71,713  children 
ritown  to  be  oC  pupil  age  within  the  cUy  of 
LouiavlUe.  The  jodgmcnt  below  ia>  therefore 
aAnne& 


FOBD.  Clerk,  t.  STONE,  Auditor. 
(Court  of  Appeals  of  Kentucky.  Dec.  16,  1S07.) 

Olbkks  or  ConicTa-<!oiipmATio'v. 
He  penalty  of  10  per  cent  prescribed  bj 
Ky.  St  i  4091,  for  failure  to  pay  taxes,  is  nei- 
ther a  fine  nor  a  forfeiture,  within  the  meanine 
of  Kj.  St.  S  1721.  which  provides  that  "aa 
ditional  compensation  for  aervicea  in  common- 
wealth case,  each  circuit  clerk  shall  receive  from 
tbe  state  treasury  10%  of  the  amount  of  aD 
fii.es  and  forfeltnrea  recovered  in  their  respective 
worts  and  paid  into  the  state  treasury." 

Appeal  from  circuit  court,  Franklin  county. 

"To  be  officially  reported." 

Action  by  Thomas  B.  Ford,  derk,  against 
a.  H.  Stone,  andltor.  Judgment  for  defend- 
ant, and  idalntlfl  appeals.  AfQnned. 

W.  B.  PiTor  and  Thomaa  B.  Ford,  for 
pdlant.  W.  &.  Taylor*  foe  aiivellea 

WHITB,  J.  This  Is  an  appeal  from  ajudg- 
Bwnt  of  the  Franklin  circuit  court  upon  an 
a^eed  state  of  Utetm^  From  tbe  agxced  tacts 
we  leara  that  the  CMunonwealtb  of  Ken- 
tacky,  tbe  attorn^  general,  instituted  a 
nit  in  the  FrankUn  elreolt  coturt  on  tbe  ICth 
ilty  of  March,  18017,  against  tbe  LoulsTUie 
Bri^^  Company,  for  the  recovery  of  taxes 
due  the  commonwealth,  by  said  company  In 
the  sum  of  94.ao&9%  and  10  per  cent  penalty 
OB  said  sum  tm  Its  faUore  to  pay  said  taxes 
according  to  law.  Said  company  was  duly 
mnuatMied;  ttiat  thereafter,  on  the  17tb  day 
eC  Hay,  1897,  tbe  said  company  did  pay  to 
Mid  W.  &  Taylor,  attwn^  general,  H^0&- 
Sfi.  uid  10  per  cent  penalty,  amounting  to 
Meo;  that  thl»  money  waa  paid  into  the 
treesnry  bf  said  attorney  general,  and  of 
this  sum  the  awellant,  Ford,  claims  tbe  sum 
ef  $42,  being  the  amount  lie  claims  to  be  due 
bka  under  section  1721,  Ky.  St.,  which  reads 
sa  foUowa:  "Aa  additional  compensation  for 
KfTlcce  In  commonwealth  cases,  each  circuit 
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elwk  shall  receive  from  the  state  treasury  ten 
per  cent  of  the  amount  of  all  flaes  and  for- 
f^tures  recovered  la  tb^r  respective  courts 
and  paid  into  tbe  state  treasury,  but  not  until 
so  paid  In."  It  appears  that  this  section  al- 
lows to  circuit  clerks  10  per  cent  of  Ones  and 
forfeitures  recovered  In  the  circuit  courts  of 
which  they  are  clurks.  It  does  not  ^vear 
that  there  evw  was  a  jndgmeut  rendeivd  In 
the  Franklin  circuit  court  for  the  reoovery 
of  the  taxes,  penalty,  or  fine,  as  provided  by 
section  4001,  against  the  Louisville  Water 
Compeny.  We  are  of  opinion  that  the  penal- 
^  of  10  per  cent  provided  section  4091« 
Ky.  St,  as  attaching  to  taxes  unpaid,  does  not 
come  within  the  scope  or  meaning  of  flnea 
or  forfeltoccs,  aa  provided  In  section  1721, 
allowing  clerks  part  thereof  aa  eompeiuatlon. 
Whecefora  the  Judgment  of  the  circuit  court 
l»  affirmed* 


TtTKHEB  et  al.  V.  NBW  FARMBRS*  BANB?8 
THUBTEE. 

0:3ourt  of  Appeals  of  Kentucky.  Dee.  15,  1897.) 

AssieNMESTS  roB  Crbditorb  —  Collateral  At- 
tack ON  ApfiSiyTUEin  or  TBusTBI^— Rbpdbal 
TO  PsBvrr  AxBwxii  to  be  Pil*i>— Costsmpt. 

1.  Hie  righ't  of  plaintiff  to  sue  as  trustee  for 
creators  cannot  be  called  in  question  b7  defend- 
ant on  die  ground  that  the  order  appointing  him 
was  fraudulently  procured,  as  the  order  of  ap- 
pointment having  been  made  in  another  action, 
cannot  be  coUatemlly  attacked. 

2.  It  is  error  to  refuse  to  permit  defendant  to 
file  an  answer  tendered  in  due  time  and  proper 
manner,  though  It  may  contain  libelous  and 
scsndeloas  matter,  as  an  answer  thus  tendered 
ta  net  subject  to  iaqwction  until  It  baa  been 
filed,  and  any  unproper  nutter  may  then  be 
stricken  out 

8.  The  refusal  of  deftodanC  to  withdraw  from 
Ihe  record  an  snsww  which  the  court  has  re- 
fuoed  to  permit  him  to  file  la  not  a  contompt  of 
court,  as  an  answer  which  has  not  been  filed 
cannot  be  withdrawn. 

Appeal  from  circuit  court,  Montgomery 
county. 

"To  be  officially  reported." 

Action  by  Columbia  Finance  &  Trust  Com- 
pany, as  trustee  of  the  New  Farmers*  Bank 
of  Mt  Sterling,  against  Thomas  Turner  and 
others.  Judgment  for  plaintUf,  and  defend- 
ants appeal.  Beversed. 

Thomas  Turner,  for  appeUaatB,  Stone  ft 
Sudduth,  for  app^lee. 

LBWIS,  G.  J.  In  1893  tbe  New  Farmers' 
Bank  of  Mt  Sterling  made  a  deed  of  assign- 
ment for  the  ben^t  of  creditors  to  B.  B. 
Yoimg.  But  John  Evans  and  others  insti- 
tuted aa  action  to  have  him  removed  and 
another  designated  person  appointed  trustee 
In  his  stead.  Tbe  Columbia  Finance  & 
Trust  Company,  a  corporation  located  In 
Louisville,'  was,  however,  ^pointed  trustee, 
and  as  such  brought  the  present  action  in 
the  Montgomery  circuit  court,  January  6. 
1804,  against  Thomas  Turner,  his  trustee  un- 
der a  deed  of  assignment  made  by  him  and 
other  defendants.   In  the  petition  various 
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Items  of  IndebtednesB  on  account  of  money 
loaned  by  the  New  Parmerg*  Bank  to  Thom- 
aa  Turner,  amounting  to  about  $1,300,  are 
■et  up,  and  Judgment  asked  therefor.  An 
injunction  Is  also  prayed  for  restraining  him 
and  the  trustees  from  collecting,  and  the 
obligors  paying  to  them,  proceeds  of  a  cer- 
tain sale  bond  transferred  by  Thomas  Tur- 
ner to  the  New  Farmers'  Bunk  as  security 
for  the  debts  sued  on.  January  20,  1894, 
being  the  sixth  day  of  that  term  of  court, 
Thomas  Turner  and  the  trustees  tendered 
and  moved  to  file  their  Joint  answer  to  the 
petition.  But,  objection  being  made  by 
plaintiff,  the  court  on  the  seventeenth  day 
of  the  term,  overruled  the  motion  to  file  the 
answer.  At  the  same  time  the  following  or- 
der  was  made:  "Said  defendants  and  their 
counsel  are  required  to  withdraw  said  an- 
swer from  the  record,  and  to  replead  such 
defense  or  defenses  as  they  may  have  here- 
in, leaving  out  the  libelous  and  objectionable 
matter  In  the  first  and  second  paragraphs  of 
said  answer,  to  which  said  defendants  ex- 
cepted." Ou  a  subsequent  day  of  the  term 
defendants  tendered  and  moved  to  file  an 
affidavit  In  which  It  was  stated  they  declined 
to  withdraw  from  the  records  the  answer 
tendered  because  they  believed  it  contained 
a  Ipgal  defense  to  the  action,  and.  if  with- 
drawn, they  could  not  api)eal,  and  test 
whether  It  was  proper  to  be  filed.  They  fur- 
ther stated  that,  without  waiving  their  ex- 
ceptions to  i-ulings  of  the  court,  they  then 
tendered  and  offered  to  file  said  answer,  ex- 
cept the  first  and  second  paragraphs  there- 
of, as  their  defense  to  the  action.  But  the 
court  refused  to  permit  the  answer,  thus  al- 
tered, to  be  filed.  On  the  thirtieth  day  of 
the  term  a  rule  was  ordered  against  Thom- 
as Turner  to  answer  at  next  term  for  con- 
tempt In  failing  to  obey  the  order  requiring 
him  to  withdraw  the  answer.  To  all  said 
orders  a  bill  of  exceptions  was  tendered, 
which,  however,  the  judge  did  not  sign  at 
that  term  of  court.  On  the  second  day  of 
the  succeeding  term  Thomas  Turner  filed  re- 
sponse to  the  rule,  but  It  was  decided  In- 
sufltclent,  and  on  a  subsequent  day  he  was 
fined  $20  for  the  alleged  contempt  He  also 
filed  an  affidavit  that  the  presiding  Judge 
would  not,  on  account  of  personal  prejudice, 
afford  him  a  fair  trial,  and  asked  an  elec- 
tion to  be  held  to  choose  a  special  judge  to 
preside  In  the  case.  But  the  regular  Judge 
refused  to  vacate  the  bench  or  permit  such 
election.  And  It  may  as  well  be  now  said 
he.  Id  our  opinion,  did  right  In  that  respect, 
because  the  affidavit  ought  to  have  been 
filed  and  motion  made.  If  at  all.  before  the 
objectionable  rulings  were  made.  On  the 
sixth  day  of  the  April  term  judgment  was 
rendered  for  the  amount  of  the  debts  sued 
on,  for  perpetuation  of  the  injunction,  and 
payment  to  plaintiff  of  proceeds  of  the  sale 
bond  to  the  extent  of  the  amount  claimed  In 
tbe  petition. 
We  bave  tbns  preiented  a  Judgment  ren- 


dered against  defendants  as  If  by  their  de- 
fault, though  present  In  court,  and  offering 
at  the  time  and  in  manner  prescribed  by  the 
Civil  Code  to  file  an  answer  containing  pri- 
ma facie  a  valid  defense  to  a  portion,  if  not 
the  whole,  of  the  debts  sued  on.  To  sanc- 
tion proceedings  of  a  court  of  Justice  so  de- 
priving a  party  of  his  right  to  plead  and 
defend  an  action  against  htm,  they  should 
appear  to  be  unquestionably  legal  and  prop- 
er under  the  circumstances.  In  the  aecouil 
and  third  paragraphs  of  the  answer,  wtUcb 
are  the  only  parts  of  it  objected  to,  the  man- 
ner in  which  plaintiff,  Columbia  Khiauce  ft 
Trust  Company,  was  ai^lnted  trustee  of  the 
New  Farmers'  Bank  Is  stated,  and  averment 
made  that  the  order  of  appointment  was 
procured  fraudulently  and  against  protest  of 
all  parties  having  an  Interest  in  the  matter. 
The  facts  stated  would  be  a  proper  and  le- 
gitimate subject  of  judicial  Investigation  in 
an  action  or  direct  proceeding  for  remoral 
of  plaintiff  as  trustee.  But  those  facts  do 
not,  nor  can,  constitute  a  defense  to  the 
present  action,  because  the  order  of  appoint- 
ment, having  been  made  In  another  and  dis- 
tinct action,  cannot  be  collaterally  called  In 
question.  Nevertheless  a  defendant  to  an 
action  has  the  unqualified  right  to  have  his 
original  answer  filed.  If  tendered  In  due  time 
and  in  proper  manner.  And  the  plalnti:! 
has  no  right  to  object,  nor  the  court  autlmr 
ity  to  listen  to  his  objections,  to  the  fillnjr. 
In  fact,  the  plaintiff  Is  not  permitted  in  open 
court  to  inquire,  nor  the  judge  to  officially 
know,  what  the  origlnai  answer  contains 
before  being  filed,  if  tend^ed  at  the  time 
fixed  by  the  Civil  Code  for  filing  it  After 
the  answer  is  duly  and  regularly  filed,  it  is 
subject  to  Inspection  of  the  plaintiff,  and  he 
may  then,  as  provided  by  section  121.  Clvfl 
Code,  move  to  have  any  Irrelevant  or  redun- 
dant matter  stricken  from  It  or  the  court 
may  then  expunge  anything  of  an  insulting 
or  scandalous  character.  The  error  of  the 
lower  court  In  refusing  to  permit  the  answer 
filed  was  the  cause  of  the  Irregular  proceed- 
ings which  followed,  resulting  finally  In  a 
judgment  as  by  default  But,  even  if  the 
court  had  been  right  In  that  respect  we  see 
no  reason  why,  when  defendants  offered  to 
file  the  answer,  except  the  first  and  second 
paragraphs,  as  their  defense.  It  should  not 
have  been  done.  Nor  do  we  see  how  their 
failure  "to  withdraw  the  answer  from  the 
record"  could  have  been  an  act  In  contempt 
of  court  or.  Indeed,  how  the  answer  could 
have  been  withdrawn,  when  In  fact  it  had 
not  been  made  part  of  the  record,  or  even 
filed  In  court  What  the  defendant  asked, 
and  the  court  ougbt  to  have  granted  at  the 
outset,  was  an  exception  of  record  to  the 
ruling,  with  a  view  to  an  appeal  therefrom. 
But,  though  at  tbe  first  term  refused,  two 
bills  of  exception  were  at  the  April  term  of 
court  signed  by  the  judge,  and  are  now  be- 
fore us,  showing  the  rullnga  complained  of 
and  the  answer  tendered  by  defendants.  If 
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the  annrer  bad  beoi  filed,  i»lalntur  coold 
luiTft  mored  to  strike  from  it  ttaa  first  and 
•eocmd  pangrapht,  aad,  that  motion  being 
Biut^ned,  ai  doubtleu  vonld  baTe  been 
done,  tbe  defendanta  could  bare  gotten  bcm- 
eflt  of  aocb  defenses  oi  wwe  properly  plead- 
ed In  otber  paragTHplii  of  the  answer.  But, 
In  onr  (pinion,  1^  reaatm  of  the  error  of  tbe 
court  in  refusing  to  permit  the  answer  filed, 
and  snbseqoent  mllnge,  the  dtf endants 
bawe  been  deprlred  of  substantial  rights. 
The  Jndgmrait  Is  therefoce  reversed,  and 
case  remanded,  tbat  the  answer  In  question 
may  be  filed,  and  other  proceedings  had 
consistent  with  this  opinion. 

HARRISON'S  EX'X  T.  TAYLOR  et  al. 

tConrt  of  Appeal  of  Kentackr.    Nor.  13,  18d7.) 

E^XSCUTORS  AND  Administrators— Sale  or  Land 
TO  Fat  Obbtb— Dbscbiptioit  or  Land 

IN  JUUGMKNT. 

1.  In  an  action  by  tbe  execatrix,  defendant  waa 
entitled  to  a  judgment  for  the  sale  of  testator's 
land  to  satisfy  her  debt,  wliicb  had  been  ascer- 
tained and  determined  in  an  action  to  settle  tbe 
estate. 

2.  It  was  error  to  refuse  the  executrix  reason- 
able time  to  file  reply  to  the  answer  and  coonter- 
cluim  of  defendant  seeking  a  sale  of  testatw*! 
l.ind  to  par  her  debt. 

3.  A  Jodfrment  for  the  sale  of  land  mmt  prop- 
eriy  describe  tbe  land  to  be  sold. 

Appeal  from  circuit  court,  MarlMi  county. 

"Not  to  be  ofilcially  reported." 

Action  by  Octavia  Harrison,  execotrix  of 
W.  B.  Harrison,  against  BUzabetb  Taylor 
and  J.  C.  Glazebrook.  Judgment  for  defend- 
ants, and  plaintlft  appeals  ■  Reversed. 

Pinley  Shnck,  for  appelant  J.  F.  Thomp- 
son, for  awellees. 

LS3WIS.  C.  J.  We  see  no  reason  why  ap- 
pellee la  not  In  this  action  entitled  to  Judg- 
ment for  sale  of  the  land  left  by  W.  B.  Har- 
rlstm,  deceased,  to  satisfy  her  debt,  tbe  amount 
of  wbkih  was  ascertained  and  detennlned  by 
Judgment  rendered  In  tbe  action  Innugbt  by 
appellant,  as  executrix,  to  settie  the  estate, 
and  affirmed  by  this  court  But  It  was  error 
of  tbe  lower  court  to  refuse  reasonaUe  time 
for  appellant  to  file  her  reply  to  tbe  answer 
and  counterclaim  of  anwllee  asking  such 
sale.  The  Judgment  of  sale  was  defective  be- 
cause tbe  land  directed  sold  was  not  prop- 
erly and  sufficiently  described.  For  these 
reascms  that  Judgment  Is  reversed,  and  case 
remanded  for  furthw  proceedings  consistent 
■with  Oils  opinion. 


QUISENBERRT  t.  THOMPSON  et  al. 
(Gonrt  of  Appeal*  of  Kentut^y.    Dec.  17,  1897.) 

Husband  and  Wips — Liasilitt  of  Wipb's  Bbpa- 
RATB  Estate  tok  Hsk  Debts. 
Tbe  separate  estate  of  a  married  woman  is 
not  liable  for  her  debUk  contracted  even  for  nec- 
essaries, nn!e8s  such  be  the  agreemeat  at  tin 
time  of  the  cootract. 

Appeal  from  drcolt  court;  Montgomeiy 
county. 
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*^ot  to  be  officially  reported.** 

Consolidated  actions  by  B.  F.  Thompson 
and  others  against  Iterah  F.  Qnlsenbeny  upon 
certain  promlasory  notes  executed  by  defend- 
ant, and  seeking  to  subject  defendanfs  sep- 
arate estate  In  land  to  the  payment  thereof. 
Jodgment  for  plalntUBi,  and  defendant  ap> 
peals.  Berersed. 

G.  B.  Coons,  for  appellant.  W.  B.  White, 
fbr  appellees  Tonng  &  Haselrigg.  O'Rear 
ft  Blgstaff  and  F.  BL  Fogg,  tar  appellee 
Thompson. 

GUFFT,  J.  Tbe  three  appelleee  Instituted 
separate  actions  In  the  Montgomery  cbrcnlt 
court  against  the  appellant,  tbe  object  sou^t 
In  each  case  being  to  subject  the  8^>arate 
estate  of  the  aptwUant  to  the  payment  of  their 
several  debts,  alleged  to  have  been  contracted 
for  necessaries  for  tbe  family  of  said  appel- 
lant she  being  a  married  womai^  with  a  liv- 
ing hnsband;  said  claims  alleged  to  have 
been  evidenced  by  writings  signed  ^  her. 

It  Is  aUeged,  In  substance.  In  tbe  petition 
of  appellee  Thompson  that  on  and  prior  to 
the  20tb  of  July,  18M,  he  had  been  a  regular 
practicing  pbyslelan,  and  rendered  services  to 
tbe  said  appellant,  which  were  necessaty  to 
hw  and  her  family,  amoimting  to  some  $365, 
and  that  on  tbe  20th  day  of  July,  ISM,  tbe 
said  appellant,  by  ber  said  writing  of  that 
date,  which  she  signed  and  delivwed,  pron>- 
teed  and  agreed  to  pay  plaintiff  one  day  there- 
after tbe  sum  of  1306.50,  but  baa  failed  and 
refuses  to  pay  any  part  thereof.  Said  note 
is  filed,  and  reads  an  follows:  "$366.50.  One 
day  after  date,  I  promise  to  pay  Dr.  B.  F. 
Thompson  tiiree  himdred  slx^-slx  bs/^o,  dol- 
lars, for  value  received.  July  20, 1894.  Sarab 
F.  Qidsenbeiry.**  It  la  also  alleged  In  tbe  sec- 
ond paragraph  of  tbe  petition.  In  substance 
that  at  tbe  time  of  tbe  execntlon  of  tbe  note, 
and  at  tiie  time  of  tbe  rendering  of  tbe  serv- 
ices aforesaid,  tbe  appellant  was  tbe  owner 
of  a  certain  tract  of  land  In  Montgomery  coun- 
ty (describing  same).  In  whlcb  she  owned  a 
s^lMtrate  estate.  It  Is  further  alleged  that 
said  appellant  Intended  by  said  writing  to 
Und  ber  seijarate  estate  for  tbe  payment  of 
the  debt  sued  on,  and  Intended  thereby  to  bind 
tbe  estete  described.  Plaintiff  prays  for  a 
sale  of  enough  of  said  land  to  pay  his  debt 
Tbe  defendant  .filed  a  demurrer  to  tbe  petition, 
which  was  overruled,  with  exceptions.  Tbe 
answer  of  appellant,  In  substance,  denies  that 
the  plaintiff  rendered  services  wbicb  were  nec- 
essary to  ber  and  ber  family,  amounting  to 
said  sum,  or  any  sum;  and  avers  that  tbe 
alleged  services  named  wei%  rendered  for  ber 
husband  and  bis  family,  and  same  were  ren- 
dered years  ago,  and  before  June  1, 1801;  and 
at  the  time  they  were  rendered  she  was  a 
maxrled  woman,  wife  of  Hartin  Qulsenberry; 
and  said  services  for  which  the  note  sued  on 
was  executed  woe  not  rendered  for  ber,  nor 
rendered  imder  any  contract  made  with  her. 
In  writing  or  otherwise,  and  tbe  note  sued  t 
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la  without  consideration.  In  the  second  pora- 
gra^'  It  ib  aveiTed  that  she  la  the  owner  of 
a  lUte  Mtate  ln>  the  land  d^ciltted  in  ttie  pe^ 
tftlon,  anif  sanw  1b  her  seimrate  estate;  bat 
«h»  denied  tb&t  Inleodad,  by  t3ie  said  writ- 
lag  sued  an  or  otheirwlae,  to-Wnit  her' eepicrste' 
estate  for  the  debt  sued  on,  and  denied  that 
eald  land,  or  any  of  It,  was  liable  Cor  iilain- 
tlff'a  debt  In  the  third  paragraph  It.  Is  al- 
lied, tiiat  ahe.  and  her  husband  were  house- 
ke^ers,  with  a  family^  residing  on  the  last- 
named  tract  described  In  plaintiffs  petition, 
and  her  Interest  In  same  Is  not  worth  as  much 
as  $1,000,  and  she  claims  same  as  a  home- 
stead, and  alleges  that  her  husband  Is  not  the 
ewner  of  any  land,  and  the  debt  sued  on  wafl 
created  long  after  she  acquired  the  said  land; 
wberefortv  she*  pmya  that  plaintiff's  petition 
be  dismissed.  The  plaintiff  entered  a  demur- 
rer tO'  the-  answer,  which  was  overmled,  with 
exoeptions.  PlaintlfTs  reply  Is  a  denial  that 
the  note  sued  on  was  without  consideration, 
and  he  also  denies  that  the  serrloes  corered  by 
said  note  were  for  the  husband  of  defendant 
and  Ms  ffemlly,  exc^t  that  some  part  of  it 
might  bam-  been  for  some  members  of  the 
famHy,  who  were  chfldren  of  appellant,  and 
part  of  her  family.  It  le  also  aTcned  that 
aO  of  said  services  were  necessary  for  said 
appellant  and  her  family;  and  It  is  also  claim- 
ed In  the  reply  that  the  land  is  worth  $2,500, 
and  that  the  husband  Is  the  party  entitled  to 
claim  homestead,  he  being  the  head  of  the 
family. 

The  appellees  Wells  &  Hazelrlgg  allege  In 
th^  petition:  That  Uie  appellant,  at  the  time 
of  the  making  of  the  contmct  hereinafter  set 
oat,  was  the  wife  of  J.  M'.  Quisenberry.  That 
by-  a  writing  dla«ed  Jidy  1,  I8S7,  which  de- 
Iteadttnt  execnted  and  dellverad  to  plain  Uffs, 
sbe  promtseff  and'  agreed  to  pay  idalntlffS 
fSM:4V,  Aie-one  day  af1«r  cEvte,  with  Interest 
avm  Jaiy  1,  1887,  which  fe  entitled  to  cred* 
Its  of  VnL4B,  $10e,  and  ^BQ.  dated,  respective- 
ly, September  9;  I88T,  Mbrch  8,  1888,  and 
February-  6,  1889.  That  on  Angint  6;  18D8, 
idfdntlfCs  tnstitoted-  an  action-  on  tnUd  note, 
and  (Obtained  a  personaT  Ju^rment  fOr  tbe 
aforesaid  snmv  and  traed  ont  an  ezeeutltm 
agahut  Uke  parties,  which  was  returned  "No 
property  found.**  That  said  Judgment  and  In- 
terest anmnntfi  now  to  9210.13,  and  Is  wh<dty 
unpaid.  That  the  original  note  Is  filed  In  said 
action-  in  tbe  Mbntgomery  drcnlt  court,  and 
cannot  now  be  filed,  but  same  Is  referred  to, 
and  copy  Is  herewith  filed.  That  the  consid- 
eration for  which  tfae  Bald  Sarah  F.  Qulsen- 
beiry  executed  and  dellTered  said  note  was 
for  goods,  wares,  and  merchandise  furnished 
her,  which  were  necessary  for  her  own  nse 
and  that  of  her  fomlly.  Said  goods,  wares, 
and  merdiandlse  are  described  In  the  account 
filed,  and  marked  "A,"  as  fully  aa  if  set 
f  brth  in-  words  and  figures,  that  said  Qulsen- 
tierry  Is  the  owner  fbr  life,  for  her  separate 
use,  of  the  following  tracts  of  land,  lying  on 
the  waters  of  St^  Stone  creek,  In  Montgom- 
ery connty  (glTlng  boundary).  That  plaintiffs 


are  entitled  to  a  Uen  on  her  said  Interest  In 
said  land  to  saitlsfy  I  hair  debt  Wherefore 
t&ey  prvF  judgment  sabjeettng-  Hdd  interest 
at  defendant  in  said  land,  or  so  much  there- 
of as  may  be  necessary  to  pay  dtiiL  Ap- 
peUant  demurred  to-  the  petition,  which-  was 
overruled,  with  escepttona.  Afterwards  nid 
plaintiffs  ffled  an  nswdad  petitfoni  Ite  whldi 
it  Is  averred  tliat  the  aaid  defiaidhnt;  Sarah 
F.  Qnlsenberry,  Intraded  to  lilnd'  ber  mi- 
arate  estate  descrft>eA  hi  tba  petRlan,  asid 
credit  was  extended  her,  ftor  the  goods  and 
merchandise  sold  her,  on  tbe  fiattb  of  ho- 
ownerehlp  of  the  property  described  in.  tbe  pe- 
tition; and  defendant  J.  M.  Qulsenberry  Is 
Insolvent,  and  was  at  the  time  of  furnishing 
the  said  necessaries  and.  since  that  time.  The 
answer  admits  the  execution  of  the  said  note 
and  the  obtaining-  of  tbe  Jtid^ment,  and 
legCB  that  the  said  defemfimt  (now  appel- 
lant) was,  at  the  time  she  signed  said  writ- 
ing, and  at.  the  time  plaintiff  reooreied  iudg- 
ment  thereon,  a  maorled  waman,  and  the 
wife  of  Martin  Qulsenbary;  who  was  then, 
and  Is  stin,  Uvlng;  and  she  pleads  her  cover- 
ture la  bar  of  said  Judgmoit,  and.  In  bar  of 
plaitttiirB  recovery  herein,  and  says  said  Judg- 
ment Is  void  as  to  her,  and  denies  that  said 
necessaries  were- furnished  for  her  own  use  or 
that  of  her  family,  or  sold  to  her  undo'  any 
contract  made  in  writing  signed  by  her.  In 
tbe  second  paragraph  It  Is  alleged,  in  mb- 
stance,  Qiat  It  has  been  more  than  two  years 
since  the  plaintiffs  sold  said  goods  named  In 
the  petition,  and  said  account  la  barred  by 
time,  and  she  pleads  and  odlea  m  same  In 
bar  of  i^alntiffs'  recovery.  Zn  tbe  third  par- 
agraph she  admits  tbi^  she  Is  the  ffwner  of  a 
life  estate  In  tbe  land  described-  In  tbe  peti- 
tion, and  same  Is  her  separate  estate,  but  It 
la  not  llaUe  to  plalntlffBi'  debt  ta  Ok  fbvrth 
paragraph  she  pleadhr  tike  homestead  act,  wd 
avers  Oat  h^  Interest  la  not  worfli  as  nmch 
as  $1,000,  etc.  In  tbe  ftfUt  pangrapb,  she 
denies  that  by  tbe  exeentlon  of  die  wridng 
she  Intended  tff  Mnd'  her  annate'  eMte  de- 
fcrlbed  In  the  petition,  and  dnlev  ttaat  endir 
for  the  alleged'  neeessariea  waa  estwded  to 
her  for  the  goocb  and  mereliandlse  <m  the 
f&lth  of  her  own««blp  of  tbe  prepeetr-  de- 
scribed in  the  petltlou,  or  that  any^  credit 
was  given  to  her  on  the  fUUi  of  bar  betef; 
tbe  owner  of  said  property  aa  her  wiamiTe 
estate.  Plahitlfh  demjared  to  tbe  «ecand. 
third,  and  fourtb  paragraphs  of  defendant's 
answer,  and  also  moved  1»  itrlke  ont  the 
first  paragraph  of  tbe  answer  m  much  an  was 
embraced  between  the  letters  A  and  B  and  C 
and  X>i  ta  whlok  defendant  obdpetod.  Thf 
eouct  sustained  the  matioa.  to  strike  ont  m 
much  of  the  answer  as  waa  embraced  be- 
tween the  letters  A  and  B,  and  ovemiled  saiJ 
motim  as  to  that  part  of  said,  answer  which 
was  emlKaoed  between,  the  lettem  G  and  D.  T* 
this  ruling  of  the  court  both  plalntUb  and 
defendant  objected.  The  court  also  over- 
raled  tbe  demurrer  <tf  p&lntlfls,  widi  ceccsp- 
tlons.  Plaintiffs,  In  thelE^^seply.  d«pled  that 
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said  ttoeouKt  Is  JwEved  ^  tbe  Btutnte  of  Uoa- 
itatlons,  aid  slieged  tliat  tbe  .aaaoiint  wm* 
doaed  np  -note  mentkned  In  ilic  pell- 

Uon,  and  that  appedtant  had  xoade  several 
payments  vn  same,  aad  pEomlBed  to  pagr  all 
of  same.  For  vep^r  to  the  ttalrd  .pBEagnpb, 
they  deny  that  her  «aid  separate  BSta:te  is  not 
liable  to  plalnkUEi'  d^L  For  xeiilr  to  the 
fourth  parasraipli,  the^  teiy  .that  .her  said 
intereat  la  the  lEDd,  :to  vlt,  81  aeass,  is  nat 
worth  aaimifdi-aB.'^.ODO.  and  aver  ihat  tt.la 
worth  at  laast  92,5«0.  laad  duiy  that  apptl- 
lant  ia  entltlefl  to  a  faosaeatead,  and  cladtm 
that  her  fansband  atone  la  entitled  to  cUUm 
homestead,  he  belor  Uie  taUier  and  tbe  head 
of  the  family. 

It  Is  alleged  'bi  4he  iietlttoa  of  Xonne  ft 
Haaeletgg  that  the  deSendant  ^am  appel- 
lant), hy  a  'Winter  itetefi  Jwmny  22,  iSM, 
executed  and  deUTeared  -to  plalatUls,  agreed 
to  pay  them  ysSJNt  time  months  thereafter, 
wHh  8  Tper  cent  per  annnm  nntll  maturity, 
aad  that  fleteidaafs  hnsband  Is  ollTe. 
Wherefore  thc^  jnay  to  be  adjudged  a  lien 
upon  uM  lite  Intennt  In  said  land  of  defend- 
ant, and  that  same,  or  enoni^  be  sold  to  sat- 
isfy tb^r  said  debt,  Interest,  and  costs.  The 
note  referred  to  In  the  foregoing  petition 
reads  as  foUows:  'r|5&Mi.  Mt  Bterling,  Ky., 
Janoary  22,  1894.  Three  months  after  date, 
we,  or  either  of  ns,  promlae  to  pay  to  the  or- 
der of  Yonng  &  Hunlrlgg,  Traders*  Deposit 
Bank,  Mt  BteElhis,  Ky-,  ftfty^ihree  "Aoo  M- 
lais,  at  Otilr  oflhrc  at  Mt  tterllng.  far  valuB 
received,  -wilth  inimit  from  nmtniillor  at  tStft 
rate  -ef  «]ctat  per  mit  tpco*  aannm,  and  aMat- 
ney's  fees  if  volt  be  Insdtttuted  en  UiIb  ante. 
Sanb  T.  iQiDaeDbenv:"  Dtflendaa^'s  .dssoas- 
rsr  to  the  :prttttan  was  meiinded.  The  .ao- 
smaradmlte  that  dcAndnit  aieeatad  Mm  nsrte 
sued  on,  b«t<sajv  -tbat-at  the  ttaaa  jhe  alibied 
said  note  she  ms  a  t"*'"^  -woman,  wife  at 
Marttn  QolaairibeiaFt  who  was  then,  and  is 
stUl,  Urtag.  aad  by  leason  thereof  Is  not 
botmd  on  said  note,  and  pleads  her  coverture 
In  bar  of  any  Judgment  on  said  note.  In  tin 
aeeond  paragraph  siie  denies  that  ttie  consld* 
eration  of  said  note  was  for  necessaries  for 
her  and  her  family,  emept  seme  of  her  smis 
pnrebased  said  goods,  but  not  npon  her  carder, 
In  -writing  or  otherwise,  and  not  by  any  con- 
tract made  by  her;  and  tbe  note  sned  on  Is 
wttbDot  eonelderatlott.  In  tbe  third  para- 
graph she  says  It  is  tme  she  owns  a  life  «»• 
tate  in  Ahe  land  neaMoned  In  tbe  petition,  and 
fbBt  bar  jutajuat  in  -aild  land  is  -her  separate 
CBlate,  bat  denies  that  f  lalnttffs  are  «ntltted 
to  a  lien  upta  aald  tend,  at  any  of  aaone,  ta 
■eeue  tbe  payment  ef  aatd  debt,  Interaat  and 
costs,  and  denies  plaintHTs'  tight  to  sell  waJA 
land,aranraCit.  to  aatia^  said  debt  ar  note; 
Zn  tte  Caortb  laiagntpti  she  atatea  that  Ac 
and  berbnsiinndane  honaekecpeia,  wlthaAini- 
lly,  and  nesUe  en  tisa  tract  of  land  deaeiftad, 
and  her  Intenat  ki  aame  la  not  wocth  aa  mach 
aa  «im  and  itae  debt  was  c»BteA  kmc  a&BT 
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she  acqnlved  the  said  land,  .and  daims  said 
land  as  a  baoaestead.  In  the  Atth  paragiutfii 

Hhft  alleges  that  more  than  two  years  has 
elapsed  since  tbe  jimiihaBe  of  said  jroods,  and 
sane  is  barsed  b|y  -the  akatate  of  Umttntlan. 
wliich  she  pleads.  Plafntim'  deamrr^  to  i3ie 
answer  was  oremfled,  with  exoeptlcns.  The 
rt^iy  of  .plaintiffs  admits  the  coTertase  of  de- 
fendant, bnt  denies  that  by  venon  thHZDtf  de- 
fendant is  not  bound  en  said  mte;  denies 
that  the  goods  for  whl^b  the  note  anefl  so 
was  executed  wicare  not  sold  aad  'deUTored  <^ 
her  npon  her  order  or  writing,  or  ttiat  the  note 
sued  on  was  without  consideration.  For  re- 
ply to  the  fourth  paragraph,  they  deny  that 
her  said  interest  In  the  81-acre  tract  ot  land 
Is  not  worth  as  much  as  $1>000,  or  thfft  she- 
has  any  homestead  right  In  same.  Fst  reply 
to  the  fifth  paragraph,  they  deny  lhat  more 
than  two  years  had  elapsed  ^ce  the  O^t 
sued  on  herein  was  due,  or  that  same  is  bar- 
red by  thne  or  the  statute  of  limitation. 

In  May,  1S05,  the  foregoing  three  cases 
were  consolidated,  and  ordered  to  be  dcx^ket- 
ed  and  prosecuted  under  the  style  of  **B.  F. 
Thompson,  etc.,  t.  Sarah  P.  Qnlsenbtfrr, 
etc." 

The  question  of  the  power  of  a  married 
woman  to  charge  her  separate  estate  with 
debts  contracted  for  necessaries  for  herself 
and  family  has  been  ably  argued  at  great 
length  by  counsel,  but  jve  deem  it  wholly  tm- 
uecessary  to  enter  Into. a  discussion  of  that 
qnestlon.  We  talce  It  to  be  a  wdl-setQed  -rate 
or  law  that  the  separate  estate  of  a  married 
woman  Is  not  liable  for  her  debts,  contract- 
ed even  for  necessaries,  -mfless  such  "be  -the 
agreement  at  the  thne  at  -the  erartract,  w  evi- 
denced- by  -writing  showing  that  such  was  fhe 
contract  executed  by  her.  The  ^vtdence  la 
these  consolidated  cases  falls  to  eatalblisb  ar 
show  that  tbe  appelant  ever  agieed  Iby  con- 
tra either  oqiretBOT  implied,  that  tbe  debte 
b^in  sued  on  ever  were  to  be  a  charge  upon 
her  separate  estate,  or  tliat  her  Interest  In  the 
real  estate  In  question  should  be  subjected  to 
the  payment  of  tbe  debts  In  suit  It  Is  qnes- 
tionat^e  if  any  such  contzact  is  snffldently 
averred  in  elOier  of  the  petitions  filed.  Bnt 
if  it  be  couched  that  the  petitions  make  sof- 
fldent  all^atlons  in  that  behalf,  yet  they  are 
«{dlcltly  d^ed,  and  the  evidence  whoUgr 
fails  to  sustain  the  contention  of  appdees. 
In  fact,  tbe  evidence  and  drcumstances  rath- 
er tend  to  negative  the  claim  that  It  ever  was 
the  Intention  or  expectation  of  appellant  that 
the  debts  should  be  a  cha^e  upon  her  sepa- 
rate estate.  The  proof  Is  by  no  means'  dear 
tint  tbe  plaintiffs,  at  the  time  Ott  debte  w«e 
created,  considered  that  tbe  separate  -etftate 
of  BKwUant  was  chai^eable  tberewtth.  For- 
the  reasons  Indicated,  the  jodgments  apinal- 
•d  tnnn  are  revoveO,  and  the  oavse 
manded,  wltSi  directions  to  dkmlss  -the  mu- 
ttons of  the  appellees,  and  tm  proceedlngn 
not  Inconsistent  hetewltiL 
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COLLINS  et  aL  t.  BOSBNHAH. 

(Oonrt  of  Appeal!  of  Eentacky.    Dec.  8,  1807.) 

au.H— Warkhocsk  Recbikt  —  Nsqotiabilitt — 
Bona  Fidb  Pddcbabbr— Costs. 

1.  Hie  Diet  that  one  bongbt  wUskj  npcn  a 
negotiable  warehouse  receipt  for  40  cents  per 
xaTloD,  cash,  from  bis  brouier-ln-law,  wlio  por- 
chaaed  It  for  50  cents  on  four  moDtha'  time,  is 
insufficient  to  abow  any  purpose  between  the 
trothers>in-law  to  defraad  the  original  seller. 

2.  A  wardiouse  receipt  is  valid  in  the  hands  of 
an  innocent  purchaser  for  value  without  notice. 

3.  That  the  maker  of  a  warehouse  receipt  was 
not  the  owner  of  the  wardtouse  in  which  the 
whisky  was  stored  is  no  defense  to  the  maker  in 
a  suit  for  the  whisky  by  an  innocent  hoMer  tta 
Tftlue  of  the  receipt. 

4.  He  diargea  of  $69.40  for  stenographer  and 
t85  for  commissioner  in  taking  five  depositions 
m  New  York,  covering  06  pages  of  record,  are  ex- 
orbitant, in  the  absence  of  proof  that  they  are 
the  legal  fees  in  that  state. 

Appeal  from  circuit  court,  Jefferson  county. 

"Not  to  be  ofiBcially  reported." 

Action  by  L.  E.  Rosenham  against  Wm.  M. 
CoUiDs  &  Go.  From  a  Judgment  for  plaintiff, 
the  defendants  appeaL  Beversed. 

AoguBtos  B.  WUlBon,  for  appellants.  Bar* 

nett,  Miller  8l  Bamett,  for  appellee. 

BUBNAM.  J.  On  May  26,  1890,  WUIlam 
M.  CoUlna  &  Co.,  distillers  and  wholesale  llq- 
aor  dealers  doing  business  In  Louisville,  sold 
to  H.  A.  DIckerson  &  Co.,  of  New  York,  SO 
tiarrels  of  whisky  at  60  cents  per  proof  gal- 
lon, and  accepted  in  payment  therefor  the  ac- 
ceptance of  DIckerson  &  Co.,  due  4  montbs 
thereafter,  and  at  the  same  time  issued  to 
DIckerson  &  Co.  their  10  negotiable  ware- 
bouse  receipts,  each  receipt  being  for  5  bar- 
rels, and  La  form  as  follows,  the  only  varla- 
tlon  in  tbe  receipts  being  as  to  the  serial  nimi- 
bers,  wine  gallons,  proo^  and  ivoof  gallons: 

W.  U.  Collms.  J.  L.  Hackett 

W.  M.  CoUina  ft  Co.,  Dialillers. 

LontovlUe,  Ky.,  May  28,  1890. 
Becrived  in  our  diatillny  bonded  warehoase  No. 
410,  Fifth  district  of  Kentucky,  for  aeconot  and 
subject  to  the  order  of  H.  A.  Dickawin  ft  Co.. 
deliverable  only  on  the  return  of  this  receipt 
properly  indorsed,  and  on  payment  of  the  state 
and  government  tax  that  mar  fac  due  on  said 
whisky,  and  stoage  from  May  26.  1890,  day  of 

 -,  188-,  at  the  rate  of  5  cents  per  harrel  per 

month:  Five  barrels  of  Greenbrier  whisky,  en- 
tered Into  bonded  warehoase  as  follows: 
Serial  Numbers.  Whie  Gals.  Proof.  Pnwf  Oals. 
4886  46        100  46.00 

7  46  45.50 

8  47         101  47.47 

9  46  46.46 
40                  47  47.97 

233.40 

Warehouse 

Stanins.     When  Made.       When  Tax  ts  Due. 
B  806881  rebniaiy,  m 
2 

3  March  5, 1892. 

This  receipt  Is  issued  In  deference  to  tbe  laws 
of  the  United  States  and  the  state  of  Kentucky 
deflning  and  regalating  the  duties  of  warehouse- 
men. Wm.  M.  Collins  &  Go. 
Attest:   ,  ,  TI.  S.  Storekeeper. 


IndoMd: 


Driver  to  L.  E.  Rosenham  or  order. 
H.  A.  Dickwson  &  Oo. 


On  Jnly  10.  1880,  DlckecMn  ft  Go.  sold  tbe 
whisky,  and  indorsed  and  delivered  the  ware- 
bonse  rectipts  Imied  to  tbem  by  Colilns  ft  Co. 
to  one  Boseiiliam,a  liquor  dealer,  and  brotlier- 
in-4aw  of  one  of  tbe  members  of  the  flim  nt 
H.  A.  DIckerson  &  Co.,  at  the  price  of  40 
cents  pn>  proof  gallon,  or  8926.51.  Subse- 
quently DIckerson  ft  Co.  became  InsolTent. 
and  a  short  time  thereafter  appellee  present- 
ed Oie  warehouse  receipts  to  appellants  at 
their  i^ce  of  business,  and  demanded  that 
the  whisky  be  delivered  to  him,  at  tbe  same 
time  tendering  the  taxes  and  storage  charges 
due  tbereon.  In  confonutty  with  the  require- 
ments of  the  receipts  above  recited.  Appel- 
hints  refused  to  deliver  the  whisky,  or  to  free 
same,  unless.  In  addition  to  the  charges  above 
named,  apiiellee  would  pay  the  purchase  price 
of  the  whisky  for  which  It  was  sold  to  DIck- 
erson ft  Co.  Thereupon  apiwllee  instituted 
this  suit,  setting  up  tbe  Issual  of  the  receipts 
by  a^llants  to  DIckerson  &  Co.,  and  that, 
for  value  received  of  appellee,  DIckerson  ft 
Co.  had,  in  the  usual  course  of  business, 
transferred  to  him  tbe  warehouse  receipts  in 
question;  that  be  was  a  bona  fide  purchaser 
of  the  whisky  and  receipts,  without  notice 
of  any  claim  of  appellants  against  same,  sod 
pleading  the  tender,  and  tbe  refusal  of  appel- 
lants to  comity  with  the  conditions  thereof, 
charging  that  appellants  had  converted  the 
whisky  to  their  own  use,  and  seeking  Juitg- 
ment  Appellants  filed  their  answer.  In  which 
they  admit  tbe  Issuing  of  tbe  warehouse  re- 
ceipts sued  on,  but  alleged,  by  way  of  de- 
fense, that  they  were  not  tbe  owners  of  ware- 
house No.  410,  In  tbe  Fifth  district  of 
tucky,  in  which  the  whisky  sold  to  DIckerson 
was  stored;  that  this  warehouse  belonged  to 
one  Walker,  and  that  they  bad  no  authority 
to  Issue  receipts  for  whisky  stored  therein; 
that  they  bad  purchased  the  wblsky  In  qoes- 
tlon  from  Walker,  and  held  his  receipt  for 
same;  that  the  receipts  sued  on  were  not,  in 
fact,  warehouse  receipts,  but  that  they  were 
Intended,  and  were  understood  by  both  them- 
selves and  DIckerson  &  Co.,  to  be  mere  sale 
memoranda,  and  that  the  whisky  which  they 
represented  was  not  to  be  dellv^^d  until  the 
purchase  money  had  been  fully  paid;  tliat 
appellee  was  not  the  owner  of  the  receipts; 
that  tbe  entire  scheme  was  an  attonpt  to  de- 
fraud them;  and  that  appellee  knew,  at  the 
date  of  the  alleged  purchase,  that  DIckerson 
ft  Co.  had  not  paid  for  the  whisky,  and  were 
not  entitled  to  make  a  demand  for  possession 
under  the  warehouse  recelpta  All  the  af- 
firmative allefTatlons  were  denied  by  reply, 
and  appellee  pleaded  that  the  receipts  In  qnes* 
tlon  are  In  the  usual  form  of  negotlaUe  ware- 
bouse  receipts,  that  ajKKlIants  were  eato^ted 
from  setting  up  that  the  receipts  were  Issued 
vpoa  any  other  conditions  than  those  set 
forth  therein,  or  from  claiming  that  they  wae 
not  the  owners  of  warehouse  Na  410,  Fifth 
district  of  Kentucky,  or  thst  the  receliite  wen 
Intended  by  them  or  understood  br  IMckerao* 
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ft  Co.  to  be  anything  elae  thui  what  they 
appeared  to  be  on  their  face. 

It  la  erident  that  Dickerson  &  Oo.,  at  the 
time  they  purchased  the  whisky  In  question, 
wen  UuMdrent,  and,  notwithstanding  their 
dmlals,  the  evidence  conduces  to  show  that 
they  did  not  expect  or  Intend,  at  the  time 
they  bought  the  whisky,  to  pay  for  It;  bnt 
there  to  no  evidence  which  tends  to  connect 
the  appellee  herein  with  such  fraudulent 
purpose  on  their  part    Appellants  had  had 
previouB  transactions  with  the  firm  of  Dlck- 
erson  A  Co.,  having  sold  them  at  one  time 
a  large  block  of  whisky  on  the  same  terms 
and  conditions  under  which  they  parted  with 
the  title  to  that  In  question,  and  which  was 
paid  for  In  due  course;  and  the  only  facts 
apon  which  appellants  rely  to  fasten  upon 
appellee  knowledge  of  tlie  fraudulent  pur- 
pose of  DIckeraon  &  Co.  to  the  fact  that  he 
bought  tlie  whtoky  In  July  at  40  cents  per 
gallon,  cosh,  for  which  Dlckerson  &  Co.  had 
to  the  preceding  May  contracted  to  pay  60 
cents  per  gallon  on  four  months*  time,  and 
the  further  &ct  that  he  to  a  brotlier-in-law 
of  Johnson,  one  of  the  firm  of  DIckeraon  & 
Co.   But  tiiese  facts  are,  manifestly,  inauf- 
fident  to  show  that  a  fraudulent  understand- 
ing and  conspiracy  existed,  as  whisky,  Ilko 
moat  articles  of  commerce,  depends  largely 
for  its  value  upon  the  necessitiea  of  the  ven- 
dor at  the  time  of  making  the  sale;  and  cer- 
tainly the  reduction  in  price  of  10  cents  on 
the  gallon  to  not  sufficient  to  establish,  per 
K,  knowledge  on  the  part  of  appellee  of  the 
fraudnlent  intentions  of  Dlckersm  &  Co.  at 
tbe  date  of  the  sale,  or  that  tie  knew  of  ap- 
peUants*  claim  against  the  whtoky.  Bspe- 
dally  to  this  true  aa  the  testimony  as  to  the 
Talne  of  the  whisky  In  the  New  YoA  maricet 
at  that  time  to  v»y  ccmfllctlng. 

The  evidence  shows  that  the  appellants 
were  not  only  wholesale  liquor  dealers,  but 
that  they  were  also  actual  distillers  and 
vardioQBemen,  and  that  they  owned  a  bond- 
ed warehouse  In  Bardstown,  in  which  whto* 
ky  iras  stored,  near  bonded  warehouse  NO. 
410,  which  liekHDged  to  Walk«,  and  in  which 
the  whtoky  in  question  was  stored.  And 
there  can  be  no  question  that  they  fully  un- 
derstood the  negotiable  character  of  the  In- 
ttruments  wlilch  they  Issued  and  delivered 
to  Dlckerson  &  Co.,  and  that  they  were  lia- 
ble to  pass  into  the  hands  of  innocent  pur- 
cliasers  for  value.  Th^  are  in  the  usual 
rorm  of  warehouse  receipts.  They  repre- 
wnt  tliat  appellants  owned  bonded  ware- 
tMHtae  No^  410;  Fifth  district  of  Kentucky, 
That  they,  as  warehousemen,  had  received 
iBto  the  warehouse,  for  account  and  sub- 
lect  to  tlie  order  of  H.  A.  Dickersoa  &  Co., 
dw  whlsl^  In  question,  and  that  on  return 
of  the  tecelpto  pn^rly  indorsed  by  IHtkex- 
mbA  Co,  and  the  payment  of  the  taxes  and 
■totage  due  on  the  wblsky.  It  would  be  d»- 
Hroed  to  the  lu^der  of  such  receipts.  In- 
•tnunenti  of  thto  kind  are  sui  generis.  From 
long  OM  in  the  commercial  world,  they  have 
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come  to  have  a  weU-understood  meaning, 
and  the  tosual,  indorsement,  or  assignment 
of  them  aa  absolutely  transfers  the  general 
property  of  the  goods  or  chatteto  therein 
named  as  would  a  bill  of  sale;  and  where  a 
warehouseman  Issues  such  a  receipt  he  pnto 
It  Into  the  power  of  the  holder  to  treat  on 
the  faith  of  It  He  euables  him  to  say,  and 
to  Induce  others  to  believe,  that  he  has  cer- 
tain property  which  he  can  aell  or  pledge  for 
the  loan  of  money.  And  If  a  warehouseman 
gives  to  the  party  who  holds  such  a  receipt 
a  false  credit  he  will  not  be  suffered  to  con- 
tradict the  statement  which  he  has  made  In 
the  receipt  so  as  to  injure  the  party  who 
has  been  misled  by  it  See  McNeU  v.  Hill. 
Woolw.  96,  Fed.  Cos.  Na  8,914. 

Appellants  seek  to  avoid  the  performance 
of  their  written  agreement  by  pteading  that 
they  were  not  the  ownen  of  bonded  ware- 
house No.  410,  Fifth  district  of  Kentucky, 
and  that  they  consequently  had  no  right  to 
Issue  the  recelpto  in  question;  tliat  the  re- 
ceipts, therefore,  had  m>  negottoble  quali- 
ties; that  no  title  passed  thereby  to  Dicker- 
son  &  Co.,  and  that  thdr  assignment  of  the 
receipts  to  appellee  invested  him  with  none. 
To  support  thto  novel  contention,  appellants 
niy  chiefly  upon  the  case  of  Cocliran  v. 
Blpy.  13  Bush,  500.  But  the  litigation  hi 
that  case  was  not  betwerai  the  Issuer  or 
maker  of  the  warehouse  receipt— the  party 
who  put  it  in  drciUatlon  and  gave  it  cur- 
rency—and the  holder  thereof,  but  was  be- 
tween the  holder  of  the  warehouse  receipt 
and  the  innocent  purchaser  of  the  whisky 
without  notice  of  Buch  receipt  The  court 
held  in  that  case  that  under  the  statute  the 
receipt  did  not  pass  title  to  goods  not  in  the 
warehouse,  to  the  injury  of  third  persons; 
bnt  tliat  decision  expressly  holds  that:  "It 
was  not  contemidated  'by  the  tow  making 
power  that  an  innocent  party  should  be  d^ 
nied  all  remedy  upon  the  contract,  or  against 
the  party  vlototiug  the  statute.  Such  an 
Interpretation  would  defeat  the  purpose  and 
policy  of  the  statute  by  aiding  the  guilty 
and  punishing  the  innocent"  The  ware- 
house receipts  Issued  by  appellants  were  not 
only  negottoble  at  the  common  law,  but  are 
expressly  made  so  statute,  and  are  placed 
upon  a  footing  with  bllto  of  exchange,  with 
like  remedies  thereon.  And  It  to  the  rec- 
ognized doctrine,  both  in  thto  country  and 
in  England,  that  bona  fide  holders  of  nego- 
ttoble Instruments  for  a  valuable  consld- 
eratlcm,  without  notice  of  facts  which  Im- 
peach its  validity  between  antecedent  par- 
ties, hold  title  unaffected  by  such  facts,  and 
may  recover  thereon,  although,  as  between 
antecedent  parties,  the  transaction  may  be 
without  legal  validity.  See  Woolfolk  v. 
Bank,  10  Bush,  614;  Spencers  v.  Biggs,  2 
Meta  (Ky.)  128;  Kelly  v.  Smith.  1  Mete. 
(Ky.)  S16.  Having  Issued  and  ^ven  cur- 
rency to  the  negottoUe  Instruments  sued  on, 
appeltonto  cannot  escape  liability  thereon  at 
the  suit  of  an  innocent  pundiaser  for  valiUk 
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vtthMit  MtebUaUiv  br  proef  tkat  tbe  bold- 
«r  fa*d  actual  notice  that  the  varefaaie  mon- 
hU  not  beM  paM,  a»l  tihat  ft  vm  tb» 
agreement  that  It  sbonld  be  paid  htttan  the 
whliky  iftoBld  te  ddlTerad.  Any  oCbcr 
oonatmctlon  weuld  enable  appeUama  to  take 
adTantage  of  tbeir  cnrn  wrpnff,  asd  tbla  they 
bave  fatted  to  da  Bnt  tbe  judsmeixt  la  tbla 
case  la  enoneons,  and  prejndielal  to  awel- 
lanta  In  fixing  the  vaioe  «f  tbe  vblafcy  aned 
for  at  60  oeots  per  gaUoa.  The  aatr  evi- 
dence in  the  weoed  wbl^  justlBea  ttate  eoa- 
cluston  Ja  the  testimony  of  the  anieUee,  and 
tbe  oTorwhelmlnB  weight  of  the  teatlmony 
shows  that  tbe  whisky  could  not  have  been 
worth  more  than  50  cente  pw  gallon  at 
date  of  the  demand  for  Ita  delivery,  and  Itw 
Judgment  ataonld  not  have  been  for  a  greater 
amount  than  GO  cento  per  gaUoa. 

We  alao  think  tiiat  tbe  motion  of  appcS- 
lanta  to  correct  the  ti^tlon  of  costa  for 
taking  the  depositions  to  New  York  should 
hare  prevailed.  While  the  i^preement  at- 
tached to  these  depositions  shows  tnat  ap- 
pailants  consented  that  tbe  testimony  of  the 
wftnessea  should  be  taken  In  shorthand,  and 
thereafter  tranacrlbed  In  typewriting,  there 
la  nothing  In  that  agreement  wUch  binds 
the  appellants  to  be  responsible  ttx  arU- 
trary  and  extravagant  chaigea.  There  Is 
nothing  In  this  record  to  show  that  the  char- 
ges of  the  stenographer  of  f  60.40,  and  those 
of  the  commissioner  of  ^86,  for  taking  the 
depositions  to  New  York,  are  the  legal  tetm 
authorized  for  aaiAi  servlees  under  the  lawa 
of  that  state,  and  these  charges  fcr  taking 
only  Ave  depositions,  wMch  extend  over  on- 
ly 86  pages  of  tbe  reeoFd,  are  «o  nnreaeoBa- 
ble  and  extortionate  that  Ibey  shoirid  not  be 
allowed,  ne  Judgment  should  be  corrected 
in  this  particular,  by  allowing  tbe  usual  fees 
l^vided  by  the  laws  of  thla  state  for  such 
serrlces,  and  the  }ndgm«it  Is  therefore  te- 
versed  for  the  corrections  Indicated. 


CLEMMONS  v.  GKOW. 
<Conrt  ot  Appesla  of  Kentacky.    Dec.  16,  1897.) 
pABTmoa  FsxcEB— RiQHTB  iir  AiMOiKiMS  Lakd- 

0WKER8  AB  TO  BBHOTAI. 

1.  Ky.  St.  I  1783,  relates  to  partition  fences 
which  exist  by  agreement  or  acqtiieaceace.  Sec- 
tion 1784  provides  for  tbe  erection  of  partition 
fences  under  certain  condltloDt.  Section  1786 
TOoTldes  the  method  of  lepatriag  partition  feneei. 
nnie  first  danae  of  aeetioa  1766  provides  the  con- 
ditions nnder  which  one  cannot  be  compelled  to 
contribute  to  tbe  erection  of  a  partition  fence, 
followed  br  a  proTiBion  which  aoeia  to  regulate 
the  cooditioDs  upon  which  the  owner  of  unin- 
doaed  landa  may  inclose  Uiem  by  uniting  his  out- 
side  iKnindary  fence  to  tlie  fence  of  another;  the 
last  claniie  In  the  section  pttrridlng  that  "iwittter 
party  shall  remove  same  without  the  consent  of 
the  other,  except  between  the  first  of  Decem- 
ber and  toe  first  of  March  of  the  ensning  year." 
Section  1787  provides  that  "no  inch  change  as 
named  in  the  last  section  shall  tie  made  unless 
tiiree  months'  previous  notice,  in  writing,  shall 
be  given  to  Hie  opposite  party  by  the  person  de- 
string  to  make  the  same."    Htld,  tiiat  tbe  pro- 


vision of  sectioo  1786,  which  au&orhes  a  laad- 
owner  to  remove  hb  part  of  a  partitiMi  IsBca^  be- 
tween eertajn  dates,  on  notice,  refers  to  any  one 
of  tiie  partition  fences  named  In  the  various  sec- 
tiena  rtf  tbe  statute,  and  is  not  conaned  to  the- 
paotitioB  fienfia  (or  whieb.  In  part,  the  mraer  nt 
uaimclosed  lands  ia  naoired  to  hv  when  he  de- 
sires to  Inclose  them  hy  onfUng  hia  ontsiJe 
bonndaiy  fence  to  the  fence  of  another. 

2.  Ihe  fewoval  by  a  landowner  of  a  pand  of 
that  part  «C  a  partitiw  £enoe  erected  by  him  un 
bis  own  land,  ao  as  to  detach  it  from  that  part  of 
the  fence  erected  by  the  adjoining  landowner,  in 
a  remoral  of  the  fence,  in  contemplatimi  of  the 
statute;  and  sacb  adjtrfalng  ludowner  ean  do 
longer  treat  it  as  a  partition  fence,  so  as  to  de- 
prive the  owner  on  whose  land  it  Is  erected  from 
using  it  as  a  part  of  a  Imrbed-wire  flence  con- 
structed by  hhn  along  his  Hne,— rti*  statute  for- 
Iwdding  tbe  use  of  tmrbed  wire  only  in  the  con- 
Btrux^ion  of  partition  fences. 

S.  While  tbe  statute  does  not  anthorize  tbe  re- 
moval of  a  partition  fence  nntil  after  tbe  1st 
day  of  December,  yet  a  reowval  tm  that  day. 
ttnugh  onauthoriaed  at  the  time,  has  tbe  same  ef- 
fect as  a  ranoval  on  a  subsequent  day.  excejit 
that  tiie  adjoining  landowner  may  recover  nom- 
inal damages,  or  such  actual  damages  as  he  has 
sustained  by  reason  of  tlie  removal  a  day  eariier 
than  the  statute  authorized. 

Aiq)eai  from  circuit  court,  Fayette  covnty. 

"To  be  officially  reported." 

Action  by  Levi  Grow  against  RanUa  Gtan- 
mona.  Judgment  for  plslntUL  Defendant  ap- 
peals. Beversed. 

J.  If.  Tanner,  fw  app^nt  SaasL  BC  Wfl- 
soQ  and  J.  R.  Morton,  for  appdlee. 

PATNTIDB,  J.  The  paitles  to  ^  aetiaB 
own  ariJolnlBg  and  todaaod  laada.  By  a  ver- 
bal agreament,  a  partition  flenoe  wan  buuc 
fey  them.  <3nnr  cooatmctad  his  part  af  plck- 
ala,  and  Kaemauma  cnutrvclet  Us  part  of 
lallar-TriMt  is  eonuaonly  called  a  **wDnn 
fence."  Otansnons*  flsnee  wgivetun  to  bare 
been  bunt  upon  ids  own  land.  On  Aqgnat  31. 
1894,  be  gave  Grow  a  natlce  In  wrlttng  ttiat 
he  wooU  ptoeeed.  after  the  lat  «r  tbe  tol- 
lowing  Deoember,  to  leBwre  hla  part  of  the 
partition  fence.  On  December  1st,  Olemraons 
removed  the  panel  of  his  fence  which  united 
It  to  the  part  of  the  partltkm  fenee  whlcta 
Grow  had  bnUt  On  the  same  day  be  areet- 
ed  fence  posts  on  his  own  land  the  entire  dis- 
tance of  the  partition  tance.  In  di^nc  no,  be 
put  the  iwata  In  the  eomera  of  the  wwm 
fraice,  so  far  as  It  extended;  and  from  that 
point  he  planted  poots  on  Us  own  land,  bnt 
near  tbe  pldrot  fence.  Part  of  tbe  distance, 
lie  placed  three  strands  of  irtre;  and  tbe  bal- 
ance, only  two.  Tbe  kind  «(  partldon  fance 
wtal^  existed  betweeo  the  lands  of  the  pat^ 
tlea  la  desctVbed  in  section  I488,  Ky.  Bt  (asc- 
Uon  4,  Act  Feb.  20,  180S).  That  section  te> 
lates  to  partition  feneeo  which  exist  by  agree- 
ment or  aoqvleoeenoa.  Section  1T84.  Ky.  St.. 
provides  few  the  erection  of  partition  fences 
nnder  certain  condltlona.  Section  1786,  Ky. 
St,  provides  the  method  of  repairing  partition 
fencea.  The  flrat  danse  In  section  IThO.  Ky. 
St.,  provides  tbe  conditions  nnder  whlA  one 
cannot  be  conq^dled  to  eontribnte  to  the 
erection  of  a  partltkm  fanca.  This  la  ftil- 
lowed  hy  &  provision  wbl^  seeks  to  vsgolaie 
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the  eonOHou  upon  wbldi  tbe  owner  tfl  unln- 
cloeed  lauds,  wlio  dadres  to,  nay  Inclose  then 
by  UttltinK  biB  ooteifle  b»«id«ry  teooe  to  the 
fence  of  aiwtber.  The  finrt  dBase  of  aecOcn 
1786  -wMlfl  nore  appnixlateiy  appear  tn  ase- 
tlon  17^.  Tbe  la«t  clmae  Id  aectiom  lim 
Is  as  foBews:  "Nettber  party  shall  remove 
same  without  ihe  cwwent  of  the  other,  except 
between  flie  first  of  December  aud  ttnrt 
of  March  of  tbe  eosaing  yesnr."  SectlMi  17ST 
Is  as  fofiows:  "No  such  change  as  snmed  ha 
tbe  last  section  shall  be  mRrle  nnlees  three 
months'  pretlom  notloe,  In  writing,  shall  be 
^ren  to  tbe  <^}poslte  party  hy  the  person  de- 
siring to  make  tbe  same."  The  conrt  does 
not  quite  understand  the  legislature 

should  attempt  to  m^e  eoe,  under  certain 
conditions,  contrlbnte  to  tbe  erection  of  a 
partition  fence,  and  at  the  same  time  allow 
him  to  Immediately  g!Te  notice,  and  remove 
It.  But  It  cannot  be  said  that  that  clause 
of  section  1TS6  which  authorizes  a  party  to 
remove  his  part  of  the  partition  fence  be- 
tween certain  dates,  npon  notice,  r^tes  par- 
ticularly to  any  one  of  tbe  partition  fences 
referred  to  or  described  in  the  various  sec- 
tions of  the  statute.  While  this  clauBe  might 
more  appro^ately  have  been  part  of  section 
17S7,  stin  the  language  Is  eompretaenslve 
enough  to  embrace  any  one  of  the  partition 
fences  to  which  we  have  referred.  It  cannot 
be  said  tl>at  H  refers  akme  to  the  partition 
fence  for  which,  hi  part,  the  owner  of  uuln- 
elosed  lands  to  required  to  pay  w%en  he  de- 
stres  -to  huflose  fhem  tiy  -onithig  bis  outside 
boundary  fence  to  the  fence  of  another,  by  tbe 
doing  of  wbleh  bis  uninrtosed  tanfle  wIH 
theretiy  become  lacassed.  If  the  section 
which  provides  for  the  removal  of  partition 
fences  does  not  relate  to  the  class  laet  de- 
scrfhed,  then  It  relates  to  «I1  tbone  which  we 
have  enumerated.  We  tberefsre  condnde 
that  Clemmons  had  tt>e  right  to  remove  his 
fence  between  the  1st  of  December  and  tbe 
1st  of  March  following  the  service  of  the 
notice.  The  manifest  puipose  of  the  statute 
was  to  ^event  one  who  had  built  part  of  a 
partition  fence,  or  who  had  an  Interest  other- 
wise In  a  partition  fence,  from  removing  it 
without  notice;  thus  exposing  the  crops  of  his 
neighbor  or  exposing  the  premlsee  of  his 
neighbor  to  the  ravages  of  stock,  or  depriving 
him  of  tbe  use  of  it  for  a  time.  Tbe  time 
whidi  was  prescribed  Cor  ^  removal  Is  a 
season  when  it  Is  supposed  that  the  fanner 
will  not  bare  jpwwlog  crops,  and  at  the  same 
time  will  allow  him  to  erect  a  fence  upon  his 
own  Inais  for  tbe  purpose  of  mcloBing  his 
premises.  Tbereflore  the  leglslatare  has  wise- 
ly selected  the  sesson  during  wMcfa  tbe  w- 
msval  most  tak«  place. 

It  is  insisted  counsel  tor  appellee  that 
the  removal  of  the  panel  of  the  fence,  as  we 
have  described,  did  not  constitute  a  removal 
in  contemplation  of  the  statute.  Tbe  worm 
f^ce  was  enttrely  on  tbe  land  of  Clemmons. 
Grow  ha4  notice  that  he  conld  no  longer  en- 
Joy  Oe  nee  of  that  tanoe  m  a  partition  foice; 
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that,  it  be  desired  to  contlniie  to  have  bis 
lands  ittdosed,  he  could  not  look  to  CHemmouB 
to  aid  him,  and  share  the  burden  and  expense 
of  the  partition  fence,  but  that  he  would  be 
required  to  bolld  cme  hbnself  along  the  Une 
where  Crow's  part  Of  the  feoce  had  existed. 
As  tbe  Tails  were  uinm  Clemmens'  land,  he 
had  ^e  right  to  permit  them  to  remain  at  that 
place,  or  to  take  them  elsewhere,  a«  he  chose. 
When  the  fence  was  detached  from  that  of 
Grow,  It  oould  no  longer,  In  fact  or  In  law, 
^  regarded  as  a  partition  fence.  If  Olem- 
mons  had  the  right  to  remove  It,  be  certainly 
had  the  right,  If  he  chose  to  do  It,  to  btmd 
another  In  close  proximity  to  the  line  between 
bis  own  and  the  lands  of  Crow;  and  In  doing 
so  he  eoukt  utHloe  the  fence  which  was  on  Ills 
own  land,  and  he  did  so.  It  seems  to  us  that 
that  did  not  Invest  It  with  tbe  character  of  a 
partition  fence.  We  think  there  was  a  re- 
moval or  a  change,  so  that  it  could  no  linger 
be  treated  or  regarded  as  a  partition  fence. 
While  it  remained  a  partition  fence,  Clem- 
mons had  uo  right  to  use  barbed  wire  In  re- 
pairing it,  neither  conld  he  use  it  in  the 
constraction  of  a  new  one,  without  the  con- 
sent of  Grow.  The  l^alatnre  baa  not  at- 
tempted to  prevent  the  owner  of  land  from 
erecting  fences  of  barbed  wire,  except  parti- 
tion fences.  If  Clemmons  bad  the  rt^t  to 
build  a  fence  along  his  line,  then  he  bail  the 
right  to  build  tt  of  rails  and  barbed  wire,  or 
either.  If  Grow  desired  to  continne  to  have 
hie  land  tacloscd,  be  bad  ttbe  rlgtot  to  taUA 
wbtaXeret  kind  of  fence  he  .desirod.  If  1m  Old 
not  desire  to  do  this,  but  waatcd  to  atteiw  Us 
land  to  be  Inclosed  In  part  by  n  fence  widdi 
Clemmone  bad  erected,  It  did  not  i^e  htm 
tbe  right  to  dictate  to  Cleimnons  what  char- 
acter of  fence  he  should  bulU.  It  is  trae 
that  Olemmons  removed  the  fence  one  day 
earlier  tban  he  was  aotborized  under  tbe  law. 
He  did  It  on  the  1st  day  of  December.  The 
law  did  not  require  htm  on  the  day  following 
to  do  an  idle  thing,— to  pot  up  the  panel  of 
fence  which  he  had  removed,  and  Immediate- 
ly tear  It  down,  in  order  to  say  that  there 
had  been  a  removal  of  the  fence.  The  right 
to  remove  on  that  day  existed,  and  Grow 
was  aware  of  his  continued  purpose  to  no  lon- 
ger maintain  a  partition  fence.  Had  Grow 
sought  to  do  so,  he  might  have  maintained  an 
action  against  Clemmons,  and  recovered  nom- 
inal damages,  because  of  the  removal  on  the 
1st  day  of  December;  or,  hod  he  SBStalnnd 
actual  damages  In  consequence  of  the  re- 
moval a  day  before  Olemmons  was  antiiariBed 
to  make  it  a  recovery  could  have  been  had 
on  that  acconnt.  Tbe  Judgment  la  reversBd 
for  proceedings  consistent  with  this  opinion. 

WEATHERFORD  v.  BOTJLWAEEL 
(Coort  of  Appeals  of  Kentucky.    Dec.  16,  1887,> 

WkU,*— COKTINOSnT  B.BHil»nEB— OONSIDSBATIOM 

FOR  Deed. 

1.  A  devise  of  land  to  M.  for  life,  and  at  bar 
death  to  "descend  to  her  heirs,  or  to  such  of  them 
as  shall  be  then  livhig,  and  tbm  deaoendaats  e' 
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■mof  tlwt  may  IWTe  Ime,"  and,  if  all  her  dUldren 
die  witbont  Isaue,  to  "deBcend  to  the  heira  of 
my  sister,"  createa  in  W.  and  A.,  ttie  diildren 
of  M.,  a  contingent  remainder,  wtiich  they  may 
■MtSl  and  ccoTey. 

2.  W.  and  A.  havinc  agreed,  during  the  life  of 
M.,  to  convey  each  to  the  other  one-half  the  land 
devified,  W.,  who  alone  aurvlved  M.,  cannot  have 
her  deed  to  A.,  executed  pursuant  to  ttuit  agree- 
ment, canceled,  on  the  ground  that  A.  nerer  con- 
▼eyed  to  her  the  other  naif  the  land,  and  in  fact 
bad  DO  Interest  which  he  could  coavey,  as  she 
-ODiKht  have  compelled  him  at  any  time  to  execute 
.a  deed  which  would  have  passed  his  coatingent 
interest;  and,  as  her  title  is  now  perfect  without 
■ndi  a  deed,  ue  cannot  nxnidaJn. 

Appeal  from  drcnlt  cowt,  Jefferson  coon- 
ty. 

"Not  to  be  officially  reported.** 

Action  by  Mary  B.  Weatberford  against 
U,  Jj.  Boulware  to  eet  aside  a  deed.  Judg- 
ment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

James  T.  A.  Baiter  and  John  Roberts,  for 
appellant  Burwell  K.  Marsball,  for  appr- 
ise. 

WHITE,  J.  This  action  was  begun  in  the 
.Jefferson  circuit  court  by  the  appellant, 
31ary  E.  Weatberford,  against  M.  L.  Boul- 
ware, tbe  widow  and  devisee  under  the  wlU 
of  A.  T.  Boulware,  seeking  to  set  aside  and 
declare  void  a  certain  deed  made  by  appel- 
lant and  her  husband  to  A.  T.  Boulware, 
dated  December  30,  1873,  to  certain  lands  in 
Jefferson  county.  Tbe  petition  recites  that 
-in  1^  Abraham  Hite  died,  In  Jefferson  coun- 
ty, leaving  a  will,  whicb  was  duly  probated, 
and  reads  as  follows:  "In  tbe  name  of  God, 
amen.  I,  Abraham  Hlte,  being  of  sound 
mind  and  disposing  memory,  do  malie,  or- 
dain, and  publish  this  as  my  last  will  and 
testament,  hereby  revoking  all  others: 
'*  *  *  Item:  My  estate  being  small,  while 
-it  Is  my  desire  to  leave  a  competency  for 
the  support  of  my  beloved  wife  always  sub- 
ject to  her  control,  therefore  I  give  and  be- 
qneatb  unto  my  said  wife,  during  her  nat- 
ural life,  all  my  property,  of  every  kind  or 
deacrlption  whatsoever,  real,  personal,  or 
mixed.  This  I  do  the  more  freely  from  a 
full  knowledge  of  her  natural  regard  for 
my  said  daughter  and  her  children.  Item: 
It  Is  [myl  further  wish  that,  after  the  .de- 
mise of  my  said  wife,  my  whole  property 
devised  to.her,  which  may  not  have  been  ei- 
liended  as  a  means  of  support,  shall  descend 
to  my  said  daughter,  Matilda  Boulware,  dur- 
ing ber  natural  life.  It  is  my  further  wIU 
-that,  after  the  demise  of  my  said  daughter. 
All  my  real  estate  shall  descend  to  ber  heirs, 
-or  to  such  of  them  as  shall  be  then  living, 
and  the  descendants  of  any  that  may  leave 
Issue.  Item:  It  Is  my  further  will  that 
should  all  the  children  of  my  said  daughter 
die  without  issue,  that  the  real  estate  de- 
vised to  them  shall  descend  to  the  heirs  of 
my  slater  Polly  Cartmell.  In  conclusion,  I 
hereby  nominate  and  appoint  my  said  wife 
executrix,  hereby  excusing  her  from  giving 
«eeiirlt]r  or  ondergoing  maj  other  trooble 


flat  can  be  dispensed  with  by  the  forms 
of  law."  It  Is  further  aUeged  tbat  tbe 
above-mentioned  Matilda  Boulware  was  the 
mother  of  appellant  and  of  A.  T.  Bonlware. 
and  died  to  April.  Ifi94;  tbat  tbla  awellani 
and  A.  T.  Boulware  were  the  only  difldrai 
that  Matilda  erer  had.  and  were  tbe  grand- 
cliUdreu  of  Abraham  Hlta  The  petltl(m  al- 
leges tbat  A.  T.  Bonlware  died  In  Decraibtf, 
1888,  and  before  their  mother,  MatUda.  It 
is  also  alleged  that  In  1873,  appellant  being 
then  a  married  womai\  and  so  continuing  till 
ISdl,  being  ignorant  of  tbe  law,  and  having 
fall  confidence  In  ber  brother,  A.  T.  Boul- 
ware, and  thinking  tbat  be  understood  tbe 
law,  she  trusted  blm  and  relied  upon  blm 
Qier  husband  being  a  man  of  no  business 
capacity;  and  tbat  on  the  30tta  day  of  De- 
cember, 1873,  she  and  ber  husband  made  a 
deed  to  ber  brother  of  50  acres  of  tbe  99^^ 
acres  owned  by  Abraham  Hlte  in  Jefferson 
county,  Ky.  (giving  boundary),  and  tbe  same 
land  devised  to  Matilda  Boulware  for  life 
by  the  will;  that  tbe  deed  from  her  to  ber 
brother  was  made  In  pursuance  of  a  written 
contract,  filed  with  tbe  petition.  But  she 
alleges  that  her  brother  never  made  a  deed 
to  her  as  provided  by  said  contract,  and 
that  her  deed  was  therefore  without  consid- 
eration and  void.  The  petition  alleges  ttiat, 
at  the  date  of  the  deed,  neither  she  nor  ber 
husband  nor  her  brother  bad  any  interest 
in  the  99H  acres  that  could  be  conveyed;  and 
that,  If  a  deed  bad  been  made  to  her,  no  title 
would  have  passed;  and  that,  her  brother, 
A.  T.  Boulware,  having  died  before  his  moth- 
er, Matilda,  be  never  had  any  Interest  to  or 
title  to  the  land  be  aerreed  by  the  written 
contract  to  convey;  that  the  conveyance  of 
said  land  was  the  only  consideration  ever 
made  or  pretraded  to  be;  tbat  tbe  couTey- 
ance  not  having  been  executed  dnrtog  tbe 
lifetime  of  tbe  brother,— and  indeed,  if  the 
same  had  been  executed,  it  would  have  psfu- 
ed  no  title,  as  the  brother.  A.  T.  Bonlware, 
never  in  fact  bad  title  to  the  land  agreed  to 
be  conveyed,— the  entire  consideration  foiled: 
and  the  prayer  was  for  a  cancellation  of  the 
deed  made  by  ber  to  ber  brother,  and  tbat 
It  be  adjudged  void.  It  Is  alleged  that  the 
brother  died  without  Issue,  and  appellee  is 
the  devisee  of  bis  will.  To  this  petition,  and 
again  after  amendment,  tbe  court  sustained 
a  demurrer;  and,  the  appellant  declining  to 
plead  further,  her  petition  and  action  were 
dismissed,  and  from  tbat  Judgment  this  ap- 
peal is  prosecuted. 

W^e  are  of  opinion  tbat,  under  tbe  will  of 
Abraham  Hite,  the  appellant  and  A,  T. 
Boulware  were  vested  with  a  contingent  re- 
mainder In  the  land,  and  had  a  right  to  sell 
same  and  convey  this  right  by  deed.  As  it 
Is  shown  by  tbe  petition  tbat  A.  T.  Boul- 
ware agreed  to  writing  to  convey  to  appel- 
lant his  share,  or  half,  appellant  might  at 
any  time  have  compelled  a  deed  to  have  been 
made  to  her,  and,  so  far  as  this  record  shows, 
having  failed  to  dsmaod  a  deed  during  the 
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lifetime  of  taer  brother,  and  now  he  having 
died,  and  the  title  of  appellant  being  perfect 
wlthoat  this  deed  being  made,  we  see  no 
reason  why  her  4eed  to  A.  T.  Bonlware 
should  be  canceled  or  declared  void  for  any 
reason.  When  this  deed  was  made,  the  con- 
tingency existed  as  to  both,  and  they  had 
even  chances,  and  It  cannot  be  said  there 
was  either  frand  In  the  contract  or  fatlnre 
of  consideration.  Finding  no  error,  the 
Judgment  is  affirmed. 


BALL  et  al.  r.  MAYSVILLB  ft  B.  S.  B.  OD. 
et  bL 

(Court  of  Appeals  of  Kentncby-    I>ec.  16. 1807.) 

EMINSNT  DoHAIK — RAILROADft— TjI RK  TO  SecURI 

Jddombnt  roR  Dauaou— Recsitkrs. 

1.  A  judgment  aninit  a  railroad  compaoy  for 
damages  to  abuttmg  property,  resulting  from 
the  conatructioQ  of  t^e  road  in  a  street  so  as  to 
obatruct  Ingress  and  egress,  and  to  cause,  nec- 
esaarfly.  smoke,  soot,  and  dnders  to  be  thrown 
upon  uie  property,  being  for  the  taldng  of  pri* 
Tate  property  for  poblic  nse,  la  a  lien  upon  the 
entire  road  in  the  nature  of  a  vendor's  lien. 

2.  Since  a  railroad  cannot  be  severed,  but  must, 
if  sold  under  judicial  process,  be  sold  as  an  en- 
tirety, Bucb  a  lien  most,  to  be  effective,  exist 
npon  the  entire  road. 

3.  He  rights  of  a  lessee  of  the  road  are  auV 
ordinate  to  aoch  a  lien. 

4.  In  an  action  by  a  jad^ent  creditor,  nnd» 
E^y.  St.  S  S14,  for  the  appointment  of  a  receiver 
of  a  railroad,  a  lessee  of  the  road,  whose  rights 
are  subordinate  to  plaintifTs  lien,  may  be  en* 
joined  from  using  the  road. 

6.  The  fact  that  plaintiff  failed  to  obtain  per- 
sonal judgQieot  against  the  lessee,  as  he  might 
have  done  at  the  same  thne  he  obtained  judgment 
against  the  lessor,  does  not  deprive  him  of  the 
right  to  have  the  road  placed  in  the  hands  of  a 
receiver  for  the  purpose  of  enforcing  the  judg- 
ment he  hsB  obtained,  or  take  away  his  lien. 

6.  The  fact  that  the  equipment  of  a  rnilroiid 
may  be  Insufficient  to  enable  a  receiver  to  operate 
it  does  not  deprive  a  judgment  oreditor  (tf  the 
riftbt  to  have  a  receiver  appointed. 

Appeal  from  circuit  court.  Mason  county. 

•*To  be  offlclally  reported." 

Action  by  W.  W.  Ball  and  others  against 
the  MaysvUle  &  Big  Sandy  Railroad  Company 
and  the  Chesapeake  &  Ohio  Railroad  Compa- 
ny to  have  the  road  of  the  former  company 
placed  in  the  hands  of  a  receiver,  and  to  en- 
join the  latter  company  from  using  the  road. 
Judgment  for  defendant!,  and  plalntlflli  ajH 
peal.  Reversed. 

E.  L.  WoTthlngton,  Garrett  8.  Wall,  and  L 
W.  Robertson,  for  appellants.  Wadsworth  ft 
<^ochran.  for  at^eDees. 

PAYNTBR,  J.  As  Judgment  creditors  of 
the  Maysville  ft  Big  Sandy  Railroad  Compa- 
ny, on  returns  of  "No  property  found,"  the 
appellants  histltuted  this,  an  equitable  action, 
against  the  Maysville  ft  Big  Sandy  Railroad 
Company,  by  which  It  sought  to  have  the 
road  placed  in  the  hands  of  a  receiver,  and 
also  relief  by  Injunction.  The  judgments 
were  rendered  for  damages  resulting,  respec- 
tively, to  the  abutting  propertle»^-reat  eatate— 
•ot  the  anieUants,  situated  In  tlia  dttea  of 


Maysville  and  Dover,  Mascm  county,  Ey.,  by 
the  construction  and  prudent  operation  of  tli^ 
railroad  on  the  streets  upon  which  the  prop- 
erty abuts.  The  manner  In  which  the  rail- 
road was  constructed  unreasomUsly  obstructed 
mgress  and  egress  to  and  from  the  street, 
and  the  prudent  operation  of  It  caused  smoke, 
'  soot,  and  cinders  to  be  thrown  In  and  apon 
j  their  property.  It  Is  hardly  necessary  to  add 
that  the  constitution  of  the  state  only  allows 
private  property  to  be  taken  when  for  public 
use,  and  then  only  when  just  com[)ensatlon 
Is  previously  made.  It  is  no  longer  an  open 
question  In  this  state  that  the  damages  result- 
ing to  property  in  the  manner  indicated  la  a 
taking  of  private  property  for  a  public  use, 
and  for  which  compensation  must  be  made. 
In  Stlckley  v.  BaUroad  Co.,  93  Ky.  327,  20  S. 
W.  2G2,  the  court  said:  "Where  the  proximl^ 
of  the  road  to  the  dwelling  is  such  aa  to  pre- 
vent the  reasonable  ingress  and  egress  to  and 
from  the  prases,  to  cause  necessarily  soot 
and  cinders  to  enter  the  dwelling,  then  It  be- 
comes a  taking  of  private  property  for  public 
use,  and  for  which  compensation  must  bQ 
made."  If  thus  damaging  the  property  Is  a 
taking.  In  the  meaning  of  the  constitution, 
then  there  should  be  a  remedy  commensurate 
with  the  injury  resnltlng  from  the  Invasion 
of  private  rights.  If  the  person  so  Injured 
simply  has  a  legal  claim  for  such  Injury,  the 
railroad  company  may  be  wholly  Insolvent, 
and  a  recovery  of  a  personal  Judgment  will 
not,  In  any  degree,  enable  the  party  to  be 
compensated  for  the  property  taken.  The  tak- 
ing Implies  that  there  has  been  an  appropria- 
tion or  dei»lvatlon  of  something.  Should  the 
owner  be  compelled  to  surrender  such  proper- 
ty right  without  retaining  a  claim  upon  It  for 
compensation.  It  can  be  taKten  against  his 
will,  when  done  by  constructing  the  road 
along  the  street  on  which  his  property  abuts, 
without  any  security  that  he  will  ever  be 
compensated  for  It.  As  he  cannot  tell,  nntU 
the  road  Is  constructed,  the  extent  of  his 
damages,  he  cannot,  by  an  injunction,  prevent 
Its  construction.  Fulton  v.  Transfer  Co.,  86 
Ky.  040,  4  S.  W.  332.  WIU  It  do  to  hold  that 
he  cannot  prevent  'the  Invasltm  of  his  rights 
before  the  road  Is  constructed  along  the 
street;  then,  when  It  Is  done,  say  that  he  has 
no  right  greater  than  that  aCForded  him  by  a 
personal  judgment,  maybe  against  an  In- 
solvent corporation?  It  seems  tliat  a  court  of 
chancery,  when  the  taking  ot  the  property  la 
accomplished,  aa  was  done  In  this  and  similar 
cases,  will  not  protect  the  owner  by  restrain- 
ing the  appropriation  of  the  {Koperty,  because 
the  extent  of  the  hijury  cannot  be  ascertained 
until  the  railroad  Is  constructed.  Now,  when 
the  injury  has  been  ascertained,  can  a  court 
of  chancery  aCFord  to  say  that,  notwithstand- 
ing It  was  not  proper  to  prevent  the  Invasion 
of  private  rights,  still  there  Is  no  equItaUe 
right  which  will  enable  the  owner  to  pursne 
that  which  was  taken  from  htm,  and  claim  a 
lien  npon  U  to  the  extent  of  tike  Injury!  It 
would  seem  that  courts  of  equity  would  be 
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eetaJaUrtied  for  little  purpose  If  fcey  are  pow- 
erlesK,  In  tbe  first  Imrtanoe,  to  pverent  tte  in- 
TBstac  «C  prlTEte  r^hti,  and,  in  the  eecoDd, 
to  give  an  adequate  semedy  for  th«  tnjnry  It 
could  not  pMrrant  We  are  of  tbe  oplnkm 
that  <ttie  appdJanti  have  a  lien  in  tiie  Batuue 
of  a  Tensor's  lien  an  tte  MaTsvUle  &  Big 
Sandy  Railroad  for  tlmir  JadeiueBts.  From 
the  character  ot  the  iMioperty.  tdie  Uen  must 
necBMart^  exist  on  the  eathre  hue  of  rullrvad, 
as  tltere  cannot  be  a  sale  cf  only  that  part 
of  the  railroad  which  Tronts  on  the  lutipertr 
without  Beriom  injury  to  the  ownera  of  the 
road  and  tbe  d^ts  of  the  pabllc,  for  whose 
Bse  tbe  private  right  must,  for  just  oompen- 
mtlon,  yieUi.  If  there  could  be  a  sale  of  such 
gectlons  of  the  road  as  are  la  front  of  the 
properties  Injured,  tben  It  wonld  neoessHrUy 
follow  ttaat  there  could  be  a  sereraace,  and 
poBSttslon  taken  ot  nicfa  parts  thu  sold  bj 
the  purebaser. 

It  appears  that  tbe  Chesapeake  &  Ohio 
Railroad  Company  Is  In  posBesaton  of  tbe 
MsysTiUe  A  Sandy  road  under  some  sort 
of  arrangement,  the  nature  of  which  ta  un- 
known to  the  appellants.  Whatever  may  be 
the  nature  of  tbe  contract  between  the  com- 
panies, the  Obesapeak£  &  Ohio  Ballroad  Com- 
pany cannot  acquire  any  rights  which  will 
int^4ere  with  the  rights  of  the  appellants  to 
enforce  tbe  collection  of  their  judgments. 
The  liens  of  tbe  appellants  are  snperior  to  the 
cOatnw  of  all  others,  enc^t  tbey  be  of  a  slm- 
ttar  vature.  If  it  were  sttierwlae,  ^then  the 
MsysTOle  Jk  Big  Sandy  Ballroad  Cempaay 
osnid  ieeae  or  meH  ite  Une  at  nwd,  aad  defeat 
tte  collection  of  tbe  claims  mC  these  wtesc 
property  had  been  taken  in  the  conatmction 
and  matiiteaence  of  the  mad.  The  pur- 
chaser or  leBseb  tains  the  road  with  t^  bar- 
dess  on  it  It  was  said  in  Sttekley  r.  Bail- 
road  Oo.  "that  a  railroad  company  which 
enters  upon  and  appropriates  the  land  «f  an- 
other to  its  own  use,  withont  right,  cannot 
transfer  Its  corporate  privileges  to  another, 
so  as  to  Justify  a  continuance  of  tbe  wrong 
tn  iiM  vendee,  as  If  the  latter  were  an  Inno- 
cent purchaser."  In  Inaorance  Co.  v.  Helss, 
141  111.  85,  31  N.  £.  138,  the  conrt  said:  "It 
is  not  In  the  power  of  the  railroad,  by  alien- 
ation or  otherwise,  to  defeat  this  cooatitu- 
tlonal  guaranty,  and  tbe  alienee,  purchaser, 
or  successor  will  be  required  to  take  notice  of 
tbe  prOTislons  restrictltig  tlie  power  to  take 
or  damage  private  property  fsr  pubUe  na^ 
and  be  hedd  to  take  auhject  to  tbe  burthen 
cast  upon  the  raltraad  tqr,  tbrongh.  or  under 
whk:h  the  tnteoest  to  acquhied.  Lt  by  no 
means  follows,  as  Mens  to  have  been  sup- 
posed bi  some  of  the  cases,  that  a  right  of 
action  would  «rlst  against  the  new  com- 
pany, who  might,  sucaesBor  to  ttae  orig- 
inal railroad  compaiq^,  become  possessed  of 
the  fmncblse  and  property;  but  when  a 
mortgagee  ot  sucoeseor  comimny  Insists  upon 
a  aontlnuatioa  of  tbe  use,  or  where  there  is 
an  approi»rlatlon  of  that  part  of  the  railroad 
vrtaareby  tbe  damafe  has  basm  oeoaakned, 


tbe  ligbt  of  tbe  lot  owner  to  coapeoeatioit 
out  of  the  res  to  absolute."  Iievla,  Em- 
Dom.  i  saja.-  "The  owner's  claim  for 
JoBt  compenaatlon  to  paraoooont  to  any  right 
which  can  be  derived  jay  or  throogh  the  party 
making  or  Aeeklag  the  cottdeauiatiou.  Dif- 
flercnt  courts  work  out  this  result  In  dlfferem 
ways,  but  we  believe  all  oencur  in  reaching 
It  in  one  way  or  another.  Some  courts  hold 
ttisA  the  claim  for  compensatloa  to  in  tbe  na- 
ture  of  a  vendor's  Hen,  and,  as  such,  to  prior 
to  any  right  which  the  party  condemning  cao 
acquire  or  transfer.  Others  hold  that  no 
title  passes  until  payment,  and,  consequently, 
that  a  mortgage  or  conveyance  by  tbe  party 
condemning  conveys  nothing  to  the  grante*- 
except  such  possessory  ctghts  as  tbe  for- 
mer may  have."  Section  814,  Ky.  St.  (Act 
1890),  provides  that:  "After  an  execution  cn 
a  judgment  a^inst  any  company  owning  or 
operating  any  railroad  in  this  state  shall  hf 
returned  by  the  proper  officer  'No  property 
fouod,'  In  whole  or  in  part,  the  pUinUfT 
therein  may  Institate  an  equitable  action 
against  said  company  In  tbe  circuit  court  of 
the  county  in  which  said  judgment  was  ren- 
dered, to  place  its  road  and  property  in  tlM> 
hands  of  a  recover;  and  the  court,  upon  a 
petition  showing  said  return  and  tbe  failure 
to  pay  said  judgment,  upon  the  service  of 
summons  upon  said  company,  shall  appoint 
some  suitable  person  as  recover  of  said  com 
pany,  and,  as  such,  take  possession  and  con- 
trol of  all  the  road  and  propearty  bekiaglng  t* 
and  operated  by  eald  euapany,  Indudin?  all 
roISqg  stock  thereof.**  It  does  not  -require 
argument  to  abow  that  the  appellants  are 
flutitted  to  have  a  -Deoeiver  aiqiiofnted  of  the 
property  «t  tbe  Haysville  A  Kg  Saady  Ball- 
road  ConHiaTty,  under  the  Btotutee  quoted. 
Owing  to  ,tbe  -character  of  tbe  etoims  wtak-b 
have  been  pvt  In  Jodgmeata,  the  rights  of  Ibe 
Chesapeake  &  Ohio  RarVroad  Company  are 
subordinate  to  thesn,  and  must  yield  to  tbcfr 
superiority.  If  the  appellants  fail  to  realiz<'> 
these  Judgments  by  having  the  railro:ii) 
placed  in  the  hands  of  a  receiver,  then,  if 
they  do  not  desire  to  enforce  th^  Uen  upon 
the  railroad,  the  question  may  arise  aa  to  tbe 
right  of  the  court  by  injuuction  to  prevent 
tbe  use  of  the  railroad  in  front  of  tbdr  re- 
spective lands  until  the  ^dgments  are  paid: 
but  we  do  not  now  decide  ihaX  qvestioB. 
Upon  the  facts  sUeged  in  the  petition,  which, 
an  demurrer,  are  assumed  to  be  true,  tbe  Cbee- 
apeake  &  Ohio  Ballroad  Company  may  be 
enjoined  from  the  use  of  the  MaysvIIle  & 
Big  Sandy  Ballroad  bacause  its  rtgfata  are 
eaburdlnete  to  those  cf  the  appellants,  as  we 
hare  said.  If  the  court  ta  without  aatbority 
to  restrain  the  GbesapBake  ft  OUo  Railroad 
Company  from  uMng  tbe  Une  of  railway, 
then  tbe  receiver  would  be  powerless  to  take 
possession  and  control  of  tbe  road,  and  the 
attempt  to  collect  tbe  jodgments  through  the 
medium  of  a  receiver  would  be  abortive^ 

It  to  contended  that  appdlants  mi^^t  bsve 
obtained  perwoal  Jodgmeste  ocaiiiat  tbe 
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OfaMapeak«  A  OUo  Railroad  ComptB^  at  tlie 
same  tine  tbe  jvdgnwntB  were  obtained 
agmlnat  tbe  MiqraTllle  Jb  He  Bandy  Ballnwd 
<;onipa3i7  for  the  damages  anstalned,  and,  aa 
they  fblled  todo  boi.  they  have  lost  tbeir  right  , 
to  proceed  In  eqnity  to  enfocce  thatv  Jadg-  | 
meats.    The  statate  we  harre  (footed  an-  : 
«wers  that  eanftentiaa.    Bealdes.  liidcpCHdent  ! 
«f  the  Btatate,  the  lact  that  appellants  may  1 
3iave  been  entitled  to  matntaln  such  actlou  i 
iigabist  ttie  Ghes^>eake  A  Ohio  Railroad  [ 
<;ompany  did  not  destroy  their  Uens,  heoee  i 
not  their  right  to  enforce  them  In  such  man-  I 
ner  as  the  law  or  eqnltaUe  principles  anthw^ 
ize.   It  does  not  appear  In  the  petition  what 
equipment  the  Maysvllle  &  Big  Sandy  Rail- 
road CoBQpajiy  owns  that  may  he  used  In 
Its  operation.   Goansel  tat  appellantB  svtf  ' 
xestx  the  dlAcnltles  Hm  recetvet  would  hare  | 
la  operating  the  read  In  case  the  equipment  i 
was  Insufflctent.   If  soeh  be  the  case,  that  j 
-would  Indicate  tliat  appcHants  wigfH  have  | 
tronble  to  collect  their  Jndgmenta  through  a 
reoelrer;  hot  It  does  not  prtTCnt  ttam  from  I 
making  the  efRirt  t»      cellect  their  jndg-  : 
menta.    It  la  alao  snggesled  that  tbe  interesta 
-of  the  pabUc  are,  In  certain  contlngeuctea,  | 
to  be  coDBidered.    The  right  of  the  dtiaen  to  ' 
own,  possess,  and  enjoy  his  property  must 
yield  to  the  superior  right  of  «nlnent  domain, 
which  Is  an  ementlal  attribute  of  aorerelgn- 
ty.    To  exercise  it  is  an  Inherent  powe*  of 
the  government.    In  the  exercise  of  the  right 
tbe  dtlzen  must  be  Justly  compensated  for 
h[8  property.    If  tbe  public  Interests  are  to 
fltand  bftween  the  rights  of  the  citizen  and 
an  effectlre  equitable  remedy  to  enforce  that 
right,  then  It  ia  possible  to  tafca  prirate  prop- 
■erty  foe  public  use  without  compensation;  U 
would  b*  disregarding  the  ocganlc  law  of  the 
state,  aad  deatn^ng  tbe  property  rights  of 
the  cidaea.    The  leglslathre  branch  of  the 
goT  era  meat  dees  act  seem  to  think  th&  publle 
wotrid  suflbr  by  placing  tbe  property  of  a 
-company  owalng  or  operating  a  railroad  In 
ttw  hands  of  a  recelvea  when.  It  permits  exer 
<'utioBs  oot  JudsBieais.lo  be  returned  "No  j^roQ- 
^rty  found."    The  taking  of  the  pnopert^ 
-ocoumd  under  tbe  conatltutloa  of  185(X  The 
Judgment  la  ceveraed,  with  directions  that  the 
-order  sustolnitiiT  tbe  demurrer  to  the  pett 
tion  be  set  aedde,  and  the  demurrer  cwerruled, 
and  for  furttier  pcvceedings  consistent  with 
this  oplnlotL 

HOimiB  T.  SA^BBS  et  al. 

(Court  of  Appeals  of  Kentucky.    Dec.  T,  1897.) 
DEaD—REBi!HVATiov—Dii.iOENCE— Costs*. 

1.  Where  s  gmntor  reserves  to  himself  in  a 
-eonveyanoe  of  iHDd  the  tsn  hark  then  growing  on 
the  iflnd,  and  the  right  to  enter  to  cot  and  remove 
tbe  name,  he  must  exercise  the  right  so  acquired 
within  a  reaaonaUe  time. 

2.  Wlere  a  temporary  Injunction  hr  made  per- 
tnanent.  costs  will  not  he  sdjadged  against  de>- 
fendants  wiio  had  not  participated  in  the  tort  «Br 
joined. 

Appeal  from  circuit  court*  Bdmonaon  conn* 
4y. 


"Not  to  be  offlclaliy  r^rtad." 

Action  by  Maaon  Morris  against  T.  S.  Sao- 
dera  and  others.  From  a  ^gmoit  tor  da- 
fcndanta.  plalntifT  appeals.  Bevwsed. 

£.  W.  Hinea,  J.  8.  Lay,  and  Wright  &  Stui^ 
geon,  for  appelant  P.  F.  Edwards,  tor  ap- 
pellees. 

OTJFFT,  J.  The  platatlff  In  thla  case  al- 
leged that  he  was  tbe  owner  of  a  certain 
boundary  of  land  In  Edmonaoo  countr,  and 
that  the  defendants  were  unlawfully  enter- 
ing uptm  same,  and  cutting  and  carrying 
away  tan  bark  and  other  valuable  timber, 
and  he  aooght  and  obtained  an  Injunction 
enjoining  them  from  further  treapass.  He 
also  sou^t  to  recover  9200  damage  for  tbe 
injury:  Thla  peUtlon  waa  filed  May  23»  1891. 
The  de<«idanta  denied  the  traspaaa,  and  it 
may  also  be  conceded  in  s  general  way  de- 
nied the  title  of  plaintiff  to  tho  land  de- 
scribed In  hia  petition.  The  defendant  San- 
ders, however,  admitted  the  entry  and  cut- 
ting upon  tbe  Imd  deacrlbed,  and  claimed 
the  right  to  enter,  and  peel  and  reowve  the 
chestnut  oak  tan  bark,  upon  tbe  land  In  qnea- 
tlon.  It  appears  that  the  land  In  cimteat 
was  once  owned  by  William  B.  Morrla,  A. 
W.  Giarrison,  and  Samuel  Btobblns,  and  ttiat 
on  tbe  27th  day  of  Febmary,  1806,  the  aaid 
Garrison.  Morria,  and  Stubblna  sold  and 
conveyed  the  land  to  Gibson  ft  Tyler,  and 
that  appellant  is  the  remote  vendor  of  Oitv 
son  &  Ty\er,  In  said  deed  of  conveyance  is 
the  following  clause:  "It  is  furthermore  dis- 
tinctly understood  that  the  partlea  of  the 
first  part  reserve  to  tlwmselTea  all  the 
chestnut  oak  bark  now  growli^  on  the  land 
hereby  conveyed  to  the  parties  ef  tb»  sec- 
ond part,  and  free  Ingreaa  and  egnm  In  and 
from  said  land  to  cut,  stack,  prBserv*.  and 
remove  aa{d  bark,  and  priTflege  of  maikiB<r 
and  using  audi  landfnga  upon  Gttem  and 
Nolin  rlreta  aa  may  be  necessary,  and  right 
to  erect  shanties  to  shelter  their  hands  and 
laborers  aad  teams  wbHe  ei^jogad  In  cutting 
trees  and  utvlns  and.  cot  king  the.  back;  bat 
tbe  trees,  when  strljiped  of  their  bark,  are  to 
be  tbe  property  of  the  parties  of  the  second 
part."  The  following  expression  Is  also  con- 
tained la  the  deed:  "Tbe  reservation  of  the 
bark,  and  privilege  of  cutting  and  removing 
It,  are  for  the  equal  benefit  of  A.  W.  Garri- 
son and  Mary  Stubblns,  as  executor  of  the 
aforesaid,  exclusively,  and  W.  B.  Morris  la 
to  have  no  Interest  therein."  Tlw  appellee 
Sanders  claimed  to  have  purchased  the  In- 
terest of  the  heirs  of  Garrison  In  and  to  the 
said  tan  bark,  and  the  privileges  thereunto 
belonging,  shortly  before  tbe  Institution  of 
this  suit  The  helra  of  Stubbins  were,  on 
their  own  petition,  finally  mnde  parties,  and 
asserted  their  rii^ts  to  the  bark  In  cooacc- 
ttoa  with  the  aaid  Sanders.  The  caae  was 
finally  transferred  to  equity,  and  upon  final 
bearing  the  court  dismissed  plaintiff's  peti- 
tion, and  from  that  Judgmmt  tUa  appeal  Is 
prosecuted.  . 
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It  may  be  fairly  coQatraed  under  tbe  plead- 
lii£B  and  proof  that  the  Issue  tendered  and 
tried  was  the  right  and  title  of  Sanders  and 
the  Stubblns  heirs  to  the  tan  bark  In  ques- 
tion. It  is  claimed  by  appellant  that  he  and 
those  under  whom  he  claimed  bad  been  In 
the  actual  adverse  possession  of  the  land 
and  bark  for  more  than  15  years  prior  to 
the  Institution  of  the  suit,  all  of  which  was 
denied  by  the  appellees.  It  seems  clear  to 
us  that  the  law  required  Garrison  and  Stub- 
bins  to  remove  the  tan  bark  reserved  in  the 
deed  within  a  reasonable  time,  and  that  un- 
der the  facts  In  this  case  their  right  to  enter 
and  remove  the  tan  bark,  or  transfer  such 
right  to  enter,  terminated  many  years  be- 
fore the  Institution  of  this  suit.  This  case 
ts  wholly  unlike  the  case  of  Kiucaid  v.  Mc- 
Oowau,  88  Ky.  91,  4  S.  W.  802;  and,  Inas- 
much as  the  right  of  Garrison  and  Stubblns 
to  enter  and  take  possession  of  the  tan  bark 
had  long  since  expired.  It  follows  that  the 
court  erred  In  dismissing  appellant's  peti- 
tion. It  does  not  satisfactorily  appear,  how- 
ever, that  any  of  the  defendants  except  T.  S. 
Sanders  had  entered  and  cut  any  timber  on 
the  land  In  question;  hence  no  Judgment  for 
costs  should  be  rendered  against  the  defend- 
ants named  la  the  first  petition,  and  against 
whom  the  injunction  was  Issued.  The  court 
erred  In  dismissing  appellant's  petition  as 
to  Sanders  and  as  to  the  Stubblns  heirs. 
The  Judgment  appealed  from  Is  therefore  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  perpetuate  the  Injunction  against  T. 
S.  Sanders,  and  for  Judgment  against  him 
for  $50  for  the  timber  and  bark  and  trespass 
charged  to  have  been  committed  by  him, 
and  also  adjudge  his  claim  and  that  of  the 
Stubblns  heirs  to  the  tan  bark  to  be  invalid; 
and  as  to  the  other  defendants  the  action  to 
be  dismissed,  without  prejudice,  and  for  fur- 
ther proceedlDgs  consistent  herewith. 


NEWTON'S  EX'R  t.  CBai* 
(OmiTt  of  Appeals  of  Eentncky.    Dec.  7,  1887.) 

AOTIOH  AOAIXST  EXBOCTOIH  —  AVTIDAVIT— BlBO 

1.  It  Ib  not  error  to  deny  motion  to  reqnlre 
pl&iiitiEF  to  elect,  wliere  the  petition  states  but  one 
cause  of  action,  though  etati&ff  It  In  different 
paragrnphs  in  difFerent  forms. 

2.  Affidavit  Ic  not  necessary  lo  an  action 
against  an  executor  on  a  compromise  made  by 
bim  with  plaintiff,  as  where  recovery  is  loui^t 
on  a  demand  against  the  estate. 

Appeal  from  drcnlt  court,  Daviess  ooun^. 
"Not  to  be  officially  reported." 
Action  by  A.  D.  Cecil  against  Mary  Jane 
Newton's  executor.    Judgment  for  plaintiff. 

Defendant  appeals.  Affirmed. 

H.  M.  Hasklns  and  Sweeney,  BUis  & 
Sweeney,  for  appellant.  Geo.  W.  J0II7  and 
Horace  JoUy,  for  appellee. 

OVFVT,  J.  It  Is  alleged  In  the  first  para- 
graph of  the  petition  In  this  caae  that  tlw 


plaintiff  and  Mary  Jane  Newton  entered  Into 
a  contract  In  1881,  whereby  It  was  agreed 
that  they  would  engage  Id  farming  opera- 
tions Jointly,  and  said  Newton  would  fur- 
nish her  farm,  containing  about  277  acres, 
about  176  acres  of  which  was  cleared  and  In 
suitable  condition  for  cultivation,  and  also 
furnish  teams  and  farming  Implements  and 
seeds  to  be  sown  and  planted,  and  that  plain- 
tiff house  and  feed  at  her  bouse.  The  plain 
tiff,  on  his  part,  was  to  cultivate  said  farm 
In  good  husbandlike  manner,  and  keep  aamv 
in  good  condition,  and  raise  from  year  to 
year  thereon  crops  of  com,  oats,  clover, 
wheat,  tobacco,  etc.,  care  for  the  same,  and 
market  the  crops,  and  buy,  feed,  and  sell 
cattle,  sheep,  and  hogs;  the  proceeds  arU 
Ing  therefrom,  after  deducting  expaisea,  to 
be  equally  divided  between  them,  and.-  if 
loss  occurred,  to  be  borne  In  the  same  pro- 
portion. The  contract  was  made  for  an 
indefinite  time,  Its  termination  not  being  fix- 
ed, but  was  to  exist  as  long  as  agreeable  to 
the  parties.  Under  the  terms  thereof,  the 
business  was  continued  until  the  death  of 
said  Newton,  which  occurred  2ath  day  ot 
December,  1892.  Plaintiff  and  said  Newton 
had  from  time  to  time,  usually  once  a  year, 
made  settlements  of  their  partnership  busi- 
ness, dividing  the  crops  so  raised  and  pro- 
ceeds arising  from  stock  sold,  etc  Before 
the  death  of  said  Newton,  It  was  agreed  be- 
tween plaintiff  and  Miss  Newton,  in  ref^- 
ence  to  the  crops  to  be  raised  thereafter, 
that  a  certain  part  of  the  farm  (i>erhaps 
about  50  acres)  was  to  be  sown  by  plaintiff 
in  clover,  which  was  done  In  the  spring 
of  1802,  for  the  purpose  of  raising  hay,  seed. 
nnd  for  pasture  for  their  stock  In  the  year 
1892  and  subsequent  years.  In  the  fall  of 
said  year  it  was  agreed  that  a  certain  part 
of  said  farm,  perhaps  about  65  acres,  was 
to  be  sown  In  wheat,  to  be  matured  In  the 
summer  df  1803,  which  was  accordingly  done. 
There  was  also  growing  on  the  farm,  at 
the  time  of  her  death,  26  acres  of  meadow 
sowed  the  year  before,  and  at  her  death 
they  Jointly  owned  the  hogs  and  cattle  on 
said  farm.  Plaintiff,  at  the  time  of  her 
(Miss  Newton's)  death,  as  be  had  been  be- 
fore, was  living  on  said  farm  and  controlling 
same.  At  the  January  term  of  the  Daviess 
county  court,  the  last  will  and  testament  of 
said  Newton  was  duly  probated,  and  de- 
fendant, B.  T.  Field,  was  named  and  appoint- 
ed executor  thereof;  and,  after  said  quallfl- 
cation  and  entering  upon  his  duties  as  such 
executor,  he  approached  the  plaintiff,  and 
represented  that  he  desired  to  divide  the 
land,  and  make  a  sale  of  it,  as  soon  as 
possible,  and  to  obtain  Immediate  possession, 
and,  knowing  the  contract  subsisting  be- 
tween plaintiff  and  Mlsa  Newton,  h«  pro- 
posed to  plaintiff  that,  If  he  would  surrender 
possession  of  the  farm  and  bis  Interest  there- 
in, he  would  make.  Just  and  satisfactory 
compensation  and  payment  to  pUintlff  for 
bis  rights  and  interest  to  Uie  use  ot  the 
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tarm  and  lite  nld  growing  crops.  lti« 
plaintiff  agreed  to  said  propoBltlon,  and 
thereupon  It  web  proposed  by  the  defendant 
that  the  appralsera  who  had  been  appointed 
by  the  county  court  to  ai^ralse  the  peraonal 
estate  of  said  N'ewton  should  appraise  and 
fix  the  value  of  said  crops,  and  he  (defend- 
ant) would  at  once  pay  the  amount  fixed  by 
them  to  plalntUC.  Allrai  Reld  and  K.  T. 
Berkshire  were  duly  appointed  by  said 
court,  and  duly  qualifled,  and  at  the  request 

of  defendant,  on  the  day  of  May,  1893, 

appraised  and  fixed  the  value  of  said  crops; 
that  Is,  clover  and  wheat.  They  fixed  the 
value  of  the  wheat  crop  at  |780,  and  the 
value  of  the  clover  at  f2S0,  making  a  total 
of  71.030;  and  the  Interest  of  philntlfl  there- 
in they  fixed  and  valned  at  VilS.  The 
said  Reld  and  Berkshire  duly  rendered  their 
award  in  writing,  duly  signed  and  duly  de- 
llTcred  to  defendant,  and  he  now  has  the 
same,  which  he  Is  called  on  to  file.  Thereby 
defendant,  as  such  executor,  became  Indebt- 
ed to  plaintiff  In  tbe  sum  of  9515,  with  In- 
terest from  May,  1803;  and  defendant,  after 
said  award  was  made,  agreed  to  pay  the 
snme,  but  afterwards  refused  to  do  so,  and 
no  part  has  ever  been  paid.  Plaintiff,  pur- 
suant to  sold  agreement,  and  relying  upon 
defendant's  promise,  did,  about  the  1st  of 
March,  1893,  surrender  to  defendant  pos- 
session of  said  farm,  clover,  and  wheat,  and 
all  rights  under  said  contract  with  Miss 
Newton.  He  has  fully  performed  and  die- 
charged  in  good  faith  all  his  part  of  said 
contract  with  defendant.  In  the  second  par- 
agraph of  the  petition  the  contract  Is  again 
alleg^.  In  substauco,  together  with  the  allega- 
tion as  to  plaintiff's  interest  In  the  clover  and 
wheat  The  contract  between  plaintiff  and  de- 
fendant, as  to  tlie  surrender  of  the  (arm,  etc., 
was  agreed  upon,  and  surrender  was  made  by 
plaintiff,  which  surrender  was  of  reasonable 
valne,  and  worth  the  snm  of  91,000,  which 
sum  defendant  agreed  to  pay;  wherefore 
plaintiff  prayed  judgment  against  defend- 
ant, as  execntor  of  Mary  Jane  Newton,  for 
the  sum  of  ?515,  with  Interest  from  tbe  Ist 
of  filarch,  18U3,  until  paid.  The  defendant 
moved  the  court  to  require  plaintiff  to  elect 
which  cause  of  action  he  would  prosecute, 
and  his  motion  was  overruled.  Afterwards 
defendant  moved  tbe  court  to  require  plain- 
tiff to  elect  which  paragraph  of  his  petition 
he  would  prosecute,  which  motion  was  over- 
ruled. Afterwards  defendant  demurred  to 
tbe  second  paragraph  of  plalntifTs  petition, 
which  demurrer  was  overruled.  Therenpon 
defendant  filed  an  answer  and  set-off.  The 
substance  of  the  answer  is,  In  effect,  a  de-  j 
nlal  of  the  agreement  set  ont  as  to  the  con- 
tract between  plaintiff  and  Miss  Newton, 
and  also  as  to  the  contract  set  up  as  to  the 
defendant,  and  also  pleaded  a  counterclaim. 
By  agreement,  the  affirmative  matters  in  the 
answer  were  denied  of  record,  except  so 
much  as  pleaded  the  set-off.  A  trial  result- 
ed In  a  verdict  for  912B  for  tiie  dover,  and 


$890  for  tba  wheat,  total  f615,  less  note  for 
9218,  making  a  verdict  for  9296,  upon  whl^ 
Judgment  was  rendered  for  9295.69.  In  fa- 
vor of  plaintiff  against  defendant  as  ex- 
ecutor, which  appears  to  be  a  few  cents  less- 
than  the  verdict  warranted,  whldi  we  pre- 
sume is  a  dnbsal  misprision  or  mtetalu  trf' 
the  clerk  In  copying  the  record. 

Tbe  substance  of  the  grounds  relied  on- 
for  a  new  trial  are  as  follows:  (1)  Because 
the  court  erred  In  overruling  defendant's- 
motlon  to  require  plaintiff  to  elect  which, 
cause  of  action  be  would  prosecute;  (2)  be- 
cause  the  court  erred  In  overruling  defend- 
ant's motion  to  require  plaintiff  to  elect 
which  paragraph  of  tbe  peUtlon  be  would 
prosecute;  (3)  the  court  erred  in  ovorullng  de- 
fendant's demurrer;  (4)  the  court  erred  ta- 
permitting  plaintiff  to  testify  as  to  certain- 
transactions,  and  erred  in  allowing  him  to 
testify  at  all,  and  erred  in  allowing  him  tc 
testify  as  to  the  agreement  between  him- 
self and  defendant  as  execntor  as  to  tbe 
manner  In  which  his  Interest  In  the  alleged- 
crops  was  to  be  ascertained,  and  erred  in  al- 
lowing plaintiff  to  testify  us  to  tbe  value- 
of  the  clover  on  the  land,  and  what  interest 
be  bad  in  It,  and  erred  in  allowing  Reld  and. 
BerlEShlre  to  testify  as  to  the  value  placed 
upon  the  clover  and  wheat  crops  by  tbem, 
and  erred  in  permitting  Incompetent  evi- 
dence and  excluding  competent  evidence;. 
(5)  the  court  erred  in  refusing  to  allow  de- 
fendant to  prove  what  the  wheat  crop  was- 
wortb  In  the  market  when  matured  and  har- 
vested; (6)  the  court  erred  in  refusing  to  al- 
low tbe  defendant  to  prove  that  the  basis  of 
estimate  npon  which  Reld  and  Berkshire 
made  their  calculation  as  to  the  value  of  the 
wheat  was  erroneous  and  far  too  much;  (7) 
thecourt  erred  In  giving  instructions  l,2.and 
3,  inclusive;  (S)  because  the  court  erred  In. 
refusing  instructions  Nos.  1,  2,  3,  and  4  ask- 
ed by  defendant;  (9)  because  tbe  court  erred* 
In  overruling  defendant's  motion  for  peremp- 
tory instruction;  (10)  becanse  tbe  verdict 
was  for  too  much,  and  more  than  plalntlff's- 
falr  valne  for  his  alleged  Interest  In  the 
crops. 

The  petition  in  fact  states  but  one  cause 
of  action,  although  stated  In  different  forms; 
hence,  the  court  did  not  err  In  overruling 
appellant's  motion  to  require  plaintiff  to- 
elect,  nor  did  the  court  err  In  overruling  the 
demurrer  to  the  second  paragraph  of  the 
petition,  nor  do  we  think  the  court  commit- 
ted any  error  prejudicial  to  the  substantial' 
rights  of  appellant  in  the  admission  or  re- 
jection of  testimony,  nor  in  giving  or  refus- 
ing Instructions.    The  action  was  based  up- 
on a  contract  or  compromise  made  with  ap- 
pellant; hence  no  affidavit  was  required,  for 
the  reason  that  the  plaintiff  was  not  seeking 
to  recover  on  a  demand  against  the  estate, 
but  simply  upon  a  contract  or  agreement  en- 
tered into  with  the  appellant,  which,  from, 
the  evidence  In  this  case,  was  one  that  he- 
had  the  right  to  make,  and  which  In  fact' 
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was  a  proper  and  jndiclaiia  wtUemeiit  oi 
tbe  tAaltt  set  up  1^  the  wpeUea^  Iwd^tat 
■afflmed,  with  danrngec 


SHATBB  T.  SOTJTHEHN-  OIL  Ca  et  al. 
<Coiirt  o{  Chancerr  Appeals  of  IhaMsaee.  SepL 
IS,  18»7.) 

Apnub— Rariav— Fmoivo*  or  Ftov— CoN'^I^^ 

AKOB. 

1.  Where  the  partiefl  agreed  to  sabmit  a  case 
to  the  chancellor,  as  a  jury,  on  tbe  ideadings 
and  oral  evidence,  his  findings  of  fact,  if  support- 
ed hj  anr  material  eridence,  are  coadiuiTe  on 
aimeRl. 

2.  On  an  apidtcatlon  for  continuance  became 
oi  the  abaeoce  of  a  material  witness,  the  affi- 
davit must  Aow  what  testimony  tbe  witness 
would  fiTe. 

Appeal  from  chancery  court,  Featreaa 
«ount7;  T.  J.  Fisher,  ChanceUor. 

Suit  by  EL  Shaver  against  tlae  Southern  Oil 
0<unpauy  and  otliers.  From  tbe  dacre^  com- 
plainant appeals.  Afflnoed. 

Snodgrasa,  RoNnaim  ft  Btattm  aad  D.  J*. 
Lanaden,  for  appellant.  Smltb  ft  flmith.  O. 
Ckwatsed,  and  Ingecull  &  Peyton,  fcr  appel- 
lees 

WILSON,  J.  The  original  blU  In  this  cmoae 
was  filed  Slay  11, 1890, to  reform  aleaae  from 
one  William  Reagan  to  complainant;  to  ra- 
coTeppoaaeaslon  of  an  oil  well  on  the  leased 
premises  from  certain  of  the  defendanta,  al- 
leged to  have  It  In  poaaesslon;  and  to  have 
a  reference  for  an  account,  to  ascertain  the 
damages  sustained  by  the  complainant  by 
the  wrongful  ikmsmssIou  and  «se  of  liie 
leased  premises  by  the  defWkdanta.  The 
lease  claimed  under  by  the  complainant  la 
•dated  Hay  11, 1886^  and  purports,  to  be  c<vied 
in  fnll  In  tbe  bUl.  It  is  signed  by  the  malc- 
«r,  William  Reagan,  under  mark,  and  Is  at- 
tested by  8.  H.  Pile  and  J.  L.  Beagan.  It 
was  probated  before  tbe  clerk  of  the  eonaty 
«eart  sf  Fentrem  eonnty,  on  tbe  pnnf  of  the 
attesting  witnesses,  Jidy  8,  1893,  and  was 
v^istered  the  same  day.  In  the  body  of 
the  lease,  as  copied,  complainant  appears  as 
leBeer,  and  Reagan  as  lessee,  and  this  change 
of  position  of  parties  is  averred  to  hare 
been  tbe  result  of  a  mistahe  of  the  drafts* 
man;  and  it  is  asked  that  tbe  Instrument  be 
reformed  so  as  to  make  It  show  that  corn* 
plnlnant  is  lessee  and  that  Reagan  Is  lessor. 
The  lease  describes  tbe  land  leased,  and  pro* 
vldee  for  the  payment  of  fSO  cash,  and  to 
torn  over  to  tbe  lessor  one-tenth  of  all  tbe 
oil  or  valuable  minerals  produced  and  saved 
from  the  premises.  It  contains  many  other 
stipulations  not  necessary  to  be  mentioned, 
but  among  tbem  a  stipulation  on  the  part  of 
the  lessee  to  commence  operating  tor  oil 
and  other  minerals  witbin  90  doj'S  from  the 
date  of  the  lease,  and  that  he  Is  to  com- 
mence operations  and  bore  one  well  on  tbe 
premises  within  a  year  from  its  date,  unr 
AToldaiitt  delays  excepted;  and.  In  the  event 


of  a  faJlare  to  conqdcte  on»  oU.  well  wtOte 
tbe  time  abon  MmtM.  tbe  opUm  la  gtfen 
tba  leaaor  to  dadua  a  f otfUtwra  o£  tte  leaaa, 
tmlcas  upon  wrlttm  notice  tbe  leasee  agrcaa 

to  pay  $100  per  year  roital  for  tiia  pcemlaea 
during  the  delay,  at  his  residence;  and  a  tall* 
nre  to  pay  this  agreed  rental,  aa  liquidated 
damiu^  Cor  tbe  delay  as  agned  opoa.  was 
to-  werlc  an  annulmmt  of  tiie  leasa  The 
isase,  aa  capieA  In  the  MH.  wttb  Ita  eertUI- 
cate  of  probate  and  registration,  does  not 
appear  to  be  ^gaaA  by  complainant,  nor 
doea  It  appear  to  hare  been  assigned  by  him 
to  any  im&  The  blU  idlesea  that  In  May. 
lass,  the  defendanta  altered  upon  the  leased 
premlaes  for  the  pmrpoae  of  drilling  and  op- 
erating for  oil  thereea;  that  tbey  did  bore 
a  well  thmon,  from  which  th^  had  ponaped 
lavge  (inaatttles  of  ol^  whMi  waa  waated,  to 
oomptaLlnanf  s  cbuaage  9B,i006t  and  that  tlMT 
were  still  In  pesiesslon  of  the  ^anises, 
dalnring  the  right  to  operate  thereaa  for  oil. 
gas,  and  oth^  raloaUe  mlaarala  It  further 
alleges  that  the  lesaoz;  Reagaa,  Juae  26, 1896. 
eoareyed  In  fee  the  promisea  leased  to  com- 
plainant to  dcEfendant  Jaases  Wood  and  wife, 
reserving  a  Ufa  estate  tberelu;  a  copy  of 
which  oonvciyanc^  tt  la  said,  will  be  filed  tm 
or  befbre  the  hearing.  It  then  arera  that 
tiie  lessor,  Reagan,  In  Jannary,  1886.  died  in- 
testate, and  that  Febmary  7, 1896;  defendant 
Boles  was  appointed  and  qualified  aa  his  ad- 
mlnhitrator.  It  Is  Insisted  In  the  bill  that 
the  $100  rratal  mentioned  In  the  lease  is  not 
due,  no  demand  baring  been  made  tturefor; 
but  Uie  $100  Is  tendered  with  the  bill,  sub- 
ject to  the  orders  of  tbe  court  Boles  and 
Wood  and  wife  are  asked  to  Interplead,  If 
necessary,  to  the  end  that  the  coart  may 
detamlue  to  whom  the  rentals  stipulated  tor 
la  the  lease,  If  any  l>e  held  to  be  due  or  to 
become  due,  shall  be  paid;  that  the  lease  be 
reformed  in  the  particular  specified;  that 
the  deed  ef  William  Reagan  to  Wood  and 
wife  be  modified  or  removed,  to  the  extent 
that  It  is  a  cloud  upon  the  title  of  comirialn- 
aat;  ttiat  the  defeadanta  be  removed  from 
the  premises  teased  to  coaiplaiBant  and  the 
oU  well,  tberenfi,  and  their  pretended  dalm,  it 
th^  have  any.  be  removed,  aa  a  cioad  upon 
his  tltie;  that  his  rlglits  under  bis  lease  be 
declared  to  be  superior  to  the  dalma  oif  de- 
fendants; and  that  he  hove  a  deoee  fot 
bia  damages.  And  a  writ  of  poeaeaslim  ts 
asked  for,  If  necessary,  to  put  complainant 
la  poesessdoai;  and  there  is  a  prayer  for  gen- 
eral relief.  Mrs.  M.  0^  Cueadt,  one  of  the 
detetkdants,  July  24,  188^  filed  an  affidavit 
for  the  pnrpcae  of  having  an  order  on  tbe 
complainant  to  file  with  his  bill  tbe  original 
lease  under  which  he  dalma.  The  puritort 
of  this  affidavit  la  that  tlie  orlgioal  leas* 
contalna  many  material  InterlineatioDs  and 
erasures,  made  long  after  the  lease  waa  tak- 
en, which  do  not  appear  on  the  same  as 
copied  In  the  bill,  and  that  she  cannot  prop- 
erly present  ber  defenses  until  after  an  In- 
qpectkm  of  tiic  odtfaal  lease;  and  to  this 


Digitized  by 


Tenn.) 


SHAVER  V.  SOUTHERN  OIL  CO. 


787 


end  an  extension  of  the  time  Is  asked  for 
presenting  her  defenses.  Based  upon  this 
affidavit,  the  master  made  an  order  on  the 
complainant  to  file  his  original  lease  wlthla 
20  days,  and  the  time  for  defendants  to  an- 
swer was  extended.  The  original  lease,  as 
filed  In  obedience  to  this  order,  appears  to 
be  signed  by  the  complainant.  It  also  ap- 
pears to  have  been  transferred  by  complain- 
ant to  one  Bdward  L.  Hall,  of  Jamestown, 
N.  T.,  the  place  where  complainant  resld^. 
Various  defendants,  Angust  17,  1896,  de- 
mnrred  to  the  bill,  after  the  original  lease 
was  flled,on  two  grounds:  (1)  The  bill  shows 
on  Its  face,  and  the  exhibit  thereto  (being 
the  original  lease),  that  the  complainant  had 
no  Interest  In  the  alleged  leased  promisee, 
because,  prior  to  the  d^  he  filed  his  bill, 
he  had  transferred  his  interest  In  the  lease 
to  Hall;  (2)  that  the  bill  and  original  lease 
show  that  the  latter  contains  nnmerons  Inter- 
lineations, erasures,  and  alterations,  which 
make  It  appear  that  It  Is  not  the  contract 
and  lease  of  William  Reagan.  Shortly  aft- 
er this,  to  wit,  September  6,  1896,  complain- 
ant filed  what  appears  on  Its  face  to  b<e  an 
original  ln}nnction  bill  against  the  defend- 
antSw  It  18  properly  an  amendment  to  his 
original  bill.  The  main  object  of  this  amend- 
ed bill  was  to  get  an  Injunction  restraining 
the  defendants  from  pumping  and  piping 
oil  from  the  well  they  had  bored  on  the 
premises  alleged  to  have  been  leased  to  the 
complainant.  To  this  end,  after  stating  the 
contents  of  his  first  bill,  he  arers  that  some 
of  the  defendants  are  nonresidents,  that  a 
number  of  them  are  Insolvent,  that  they 
knew  of  his  lease  when  they  entered  upon 
the  premises  and  bored  the  well,  and  that 
be  would  suffer  Irreparable  damage  If  they 
were  permitted  to  continue  their  operations 
on  the  premises.  A  fiat  for  an  Injunction 
was  granted,  on  the  averments  of  this  bill, 
and  one  was  issued  and  served.  Both  bills 
were  answered  by  the  defendants,  except 
Boles,  administrator  of  WlUlam  Reagan;  the 
chancellor  having  overruled  the  demurrer 
to  the  original  bin. 

The  defendants,  In  their  answer,  deny  every 
single,  material  averment  of  merit  In  the  bill 
and  am^ded  bill.  The  substance  of  their  an- 
swer is  that  William  Reagan  never  executed 
and  delivered  the  lease  claimed  and  sued  upon 
by  the  complainant,  and  that  the  lease  that  was 
obtained  from  William  Reagan,  and  which  was 
only  conditionally  obtained,  was  procured  by 
fraud  and  false  representations  made  to  old 
man  Reagan,  who  was  at  the  time  old,  deaf, 
and  in  feeble  health.  The  further  contention 
of  the  answer  Is  that  the  terms  of  the  pretended 
lease  had  never  been  complied  with  by  com- 
plainant, and  that,  therefor,  under  Its  condi- 
UoDB,  the  lease  had  been  forfeited,  and  that 
t^e  lease  which  was  signed  by  old  man  Reagnn 
was  repudiated  by  him  before  its  delivery,  and 
that  his  repudiation  was  known  to  Pile,  the 
agent  of  complainant,  as  well  as  to  complainant 
blmsdf.  Various  other  partlcolan  of  tbe  frand 
43&W.-47 


and  wrong  perpetrated  In  comiectlon  with  the 
alleged  lease  are  alleged  In  their  answers,— as, 
for  Instance,  It  is  alleged  that  the  complalnnnt 
never  signed  the  lease  ontil  long  after  the  lease 
under  which  defendants  claim.  It  Is  admitted 
in  the  answers  that  William  Reagan  conveyed 
the  premises  to  James  Wood  and  wife  (Mrs. 
Wood  being  bis  daughter),— reserving,  how- 
ever, a  life  estate  therein,— that  William  Rea- 
gan died,  that  Wood  and  wife  leased  to  Mrs. 
Onsack,  and  that  Mrs.  Cusack  leased  to  the  de- 
fendants composing  the  Southern  Oil  Company. 
It  Is  furthw  insisted  in  the  answer  that  the  com- 
plainant Is  estopped  from  asserting  any  claim 
under  his  pretended  lease,  by  reason  of  the 
tact  that  he  stood  by  while  defendants  were 
expending  large  sums  of  money  and  labor  In 
boring  and  develc^lng  the  well  on  the  premises, 
known  as  the  "Bobs  Bar  Well,"  without  noti- 
fying them  of  talB  pretended  lease.  Under  the 
facts,  they  aver,  they  are  rightfully  in  posses- 
sion of  the  premises  and  the  well. 

October  2,  1896,  defendants  gave  notice  that 
they  would  move  for  a  dissolution  of  the  in- 
Junction,  on  bill  and  answer,  before  chancellor 
Iilscher;  designating  the  day  and  place.  The 
court  below,  October  20,  1896,  dissolved  the  In- 
junction, on  bill  and  answer;  requiring  tbe  de- 
fendants to  give  bond,  as  a  condition  precedent 
to  the  dissolution.  February  17, 1897,  the  par- 
ties, by  their  counsel,  agreed  to  waive  notice, 
and  submit  tbe  cause  to  a  jury  under  proper 
Issues,  to  be  made  up  from  the  pleadings  un- 
der the  direction  of  the  court.  April  21,  1897, 
the  partlea,  by  an  agreement,  waived  the  de- 
mand for  a  Jury,  and  In  lieu  thereof  It  was 
agreed  that  either  party  might  hitroduce  such 
oral  proof  before  the  chancellor  on  the  trial  aa 
they  saw  proper,  and  that  the  chancellor  might 
decree  on  the  record  and  such  oral  proof  us 
was  introduced.  The  chancellor  heard  the 
cause  April  23,  1897,  upon  the  pleadings,  the 
exhibits  thereto,  and  the  oral  testimony  ad- 
duced by  agreement  of  parties.  He  held:  (1) 
That,  when  the  lease  sued  on  in  this  cause  vras 
executed,  It  was  agreed  that  there  should  be  a 
provision  in  it  prohibiting  the  lessee,  his  ven- 
dees or  assigns,  from  entering  Into  or  upon  the 
Inclosed  land  of  Reagan,  and  that  said  provi- 
sion was  not  inserted  in  said  lease,  on  account 
of  frand,  accident,  or  mistake,  and  that  the 
lease,  without  said  provision  behig  therein  in- 
serted, was  put  in  escrow  with  one  Joel  Rea- 
gan for  a  period  of  60  days,  at  the  end  of  which 
time  complainant  was  to  pay  the  foO  mentioned 
In  the  lease,  and  take  the  lease,  and  that  the 
complainant  before  the  end  of  60  days  did  pay 
$50,  and  receive  said  lease,  without  said  pro- 
vlskin  being  inserted  therein  as  originally 
agreed  upon  between  him  and  Reagan.  (2) 
He  found  as  a  fact  that  while  said  lease  was 
thus  in  escrow,  and  before  said  provision  In 
regard  to  entering  upon  the  Inclosed  lands  of 
Reagan  was  inserted  therein,  to  wit,  June  26, 
ISdo,  Reagan  repudiated  said  lease,  and  refused 
to  take  under  same  as  Its  provisions  were  then, 
and  on  the  20th  day  of  June,  1895,  sold  the 
tiHCt  of  land  described  In  the  lease  to  James 
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Wood  and  wife.  ^  That,  on  tbe  day  tlio 
lease  was  taken  from  escrow  by  Shaver,  he 
was  notified  by  Joel  Keagan,  the  party  holding 
the  same,  that  William  Keagan  had  repudiated 
the  lease,  on  account  of  said  prorlalon  not  be- 
ing inserted  therein,  and  tiiat  Shaver  took  tbe 
lease  knowing  that  the  same  had  been  rei>a- 
dlated,  and  delivered  It  to  S.  H.  Pile,  who  oa 
July  3,  180G,  inserted  therein  the  following 
words,  to  wit:  'The  said  parties  agree  not  to 
go  Inside  of  tbe  Incloaure  of  the  lessor  without 
the  consent  of  the  first  party."  And  after 
these  words  were  Inserted  In  the  lease,  and  on 
the  same  day,  the  lease  was  attempted  to  be 
proven  by  S.  H.  Pile  and  Joel  Beagan,  the  sub- 
scribing witness  thereto,  and  was  then  placed 
on  the  register's  books  by  the  said  S.  H.  Pile, 
and  that  at  the  time  the  said  words  were  In- 
serted In  tbe  lease,  and  at  tbe  time  the  same 
was  proven  by  Pile  and  Joel  Beagan,  the  said 
Pile  was  the  owner  of  a  one-baU  Interest  In  the 
lease  with  complainant  under  a  parol  contract 
.  with  Shaver.  (4)  That  S.  H.  Pile  was  tbe 
owner,  1^  verbal  agreement,  of  the  one-half  In- 
terest in  the  lease,  and  was  the  agent  of  com- 
plainant to  whom  it  was  given,  and  that  Pile 
knew  that  the  well  spoken  of  In  tbe  pleadings 
in  this  cause  was  being  drilled,  and  that  a  large 
amount  of  money  was  being  expended  thereon, 
and  made  no  objection,  and  gave  no  notice 
to  the  operators  of  their  Intention  to  rely  upon 
the  lease  here  involved  until  after  said  well  had 
been  drilled  and  completed,  and  then  gave  no 
notice  except  the  filing  of  tlie  bill  in  this  cause. 
^)  He  fuither  found  aa  a  fact  that  complain- 
ant, mentioned  In  the  lease,  luver  signed  it 
until  the  2l8t  day  of  Febmary,  1896.  long  after 
tbe  death  of  William  Beagan.  and  after  Wil- 
liam Beagan  had  deeded  the  land  to  James 
Wood  and  wife,  and  after  tbe  lease  was  exe- 
cuted to  M.  G.  Cusack,  and  after  the  comple- 
tion of  the  well  described  In  tbe  pleadings  In 
this  cause,  and  known  as  the  "Bobs  Bar  Well," 
and  that  on  the  same  day,  to  wit,  February  21, 
1806,  the  complainant  transferred  to  Edward 
Jj.  Hall  all  his  Interest  in  said  lease,  which  was 
before  the  filing  of  the  bill  in  this  cause.  Upon 
these  findings,  the  court  was  of  opinion,  and 
Adjudged  and  decreed,  that  the  complainant 
was  not  entitled  to  the  relief  sought  In  his  bill, 
nor  to  any  relief,  and  thereupon  dismissed  the 
bill,  and  taxed  the  complainant  with  the  costs. 
He  furtber  hdd.  upon  motion  of  defendants, 
that  It  was  a  proper  cause  for  a  r^erence  to 
the  master  to  ascertain  the  damages  sustained 
tiy  the  defendants  by  reason  of  tbe  wrongful 
suing  out  of  the  injunction  by  the  complain- 
ant. Prom  this  decree  the  complainant  prayed 
and  obtained  an  appeal  to  the  supreme  court, 
which  was  granted.  It  is  proper  to  state  that 
before  the  cause  was  taken  up  for  trial  before 
the  chancellor  the  complainant  desired  to  con- 
tinue tbe  cause,  upon  the  ground  that  a  pro 
oonfeeso  bad  at  that  term  been  taken  against 
Boles,  administrator  William  Beagan,  and 
that  hence  tiie  cause  was  Just  at  Issue.  The 
court,  taowever,  put  tbe  complainant  to  his 
election  as  to  whether  be  would  announce, 


"Beady  for  trial,"  or  apply  for  a  oontlnnance^ 
To  this  action  tbe  complainant  excepted,  and 
thereupon  offered  his  own  .attldarlt  In  support 
of  an  application  for  a  oontlnnance.  The  ai^i- 
catlon  was  disallowed,  the  court  holding  that 
the  affidavit  therefor  was  Insufficient;  and  to 
this  action  of  the  court  the  complainant  excit- 
ed. The  parties  went  to  trial,  and  submitted 
tbelr  oral  evidence  before  the  court,  and  tbe 
court  found  as  before  recited.  The  emm  as- 
signed by  complainant  are: 

First.  The  chancellor  erred  in  fordng  com- 
plainant Into  trial,  over  his  objection,  at  the 
April  term,  1897.  Under  this  error  it  is  Insist- 
ed that  tbe  bill  sought  a  decree  against  tbe  es- 
tate of  WUlIam  Beagan,  deceased,  for  damages, 
his  administrator  being  made  a  party;  and,  as 
the  bill  was  taken  for  confessed  at  that  tma 
against  fb»  administrator,  U  was  fbeu  Just  at 
Issue. 

Second.  He  erred  hi  refusing  tbe  appUcatloa 
for  a  continuance  based  upon  the  application 
of  complainant. 

Third.  He  erred  In  holding  that  the  proriaion 
with  respect  to  not  going  inaide  the  indoaure 
of  Wniiam  Beagan,  which  was  left  out  of  the 
lease'  to  complainant,  was  left  out  througn 
fraud,  accident,  or  mistake,  and  In  dismlssln.:: 
the  bill  for  this  reason. 

Fourth.  Error  In  holding  that,  whUe  said 
lease  was  in  escrow,  William  Beagan  repudi- 
ated It  It  Is  said  under  this  error  that  tbt> 
only  condition  of  the  escrow  was  that  It  was 
to  be  delivered  at  any  time  within  GO  days, 
upon  payment  of  the  950.  The  $50  was  paid 
within  60  days,  and  therefore  It  Is  Insisted 
that,  tbe  condition  of  the  escrow  being  com- 
plied with,  it  was  not  within  the  power  of  the 
lessor  to  repudiate  or  disaffirm  the  coDtract. 
It  Is  furtber  insisted  In  this  connection  that 
the  holding  of  tbe  chancellor  to  tbe  efftH-t 
that  on  the  day  said  lease  was  taken  from 
escrow  by  complainant  be  was  notified  by 
Jo^  Beagan,  the  party  holding  it,  that  Bea- 
gan had  repudiated  it  on  account  of  a  pro- 
vision not  being  inserted  therein,  and  that 
complainant  took  It  knowing  that  it  had  been 
repudiated,  and  delivered  It  to  Pile  for  reg- 
istration, was  Immaterial,  and  that,  there- 
fore, it  was  error  to  dismiss  the  blU  for  this 
reason.  Tbe  argument  is  that  it  could  make 
no  difference  If  tbe  lessor  was  without  au- 
thority to  repudiate  the  lease,  or  that  he  at- 
tempted to  do  so,  and  that  the  lessee  was  no- 
tified of  the  attempt,  and  took  the  lease  with 
such  attempt. 

Fifth.  Error  In  holding  that  Inserting  the 
words,  "The  party  of  tbe  second  part  agrees 
not  to  go  Inside  the  Indosore  of  tbe  party  of 
tbe  first  part  without  bis  consent,"  after  tbe 
lease  had  been  delivered,  and  at  the  time  of 
its  being  ^oved  for  registration,  vitiated  the 
lease,  because,  it  is  argued,  said  prorlaloD 
was  inserted  in  good  faith,  and  without 
fraud,  and  was  a  voluntaiy  agreement  to 
comply  with  the  wishes  of  the  lessor,  though 
he  was  not  obliged  to  do  so,  and  a  compli- 
ance with  the  verbal  statement  or  pnHUise 
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of  tbe  lessee  made  to  WUllwn  Reagan  at  the 
time  tbe  lease  waa  executed,  and  a  refuse 
to  the  evident  detfre  of  Jamea  Wood,  the 
vendee  of  the  fee,  who  waa  presoit  when  the 
lease  was  prored  or  registered.  It  Is  fur- 
ther said,  under  this  error,  fibat  at  the  time 
the  lease  fras  a  good  common  document,  aa 
an  aecuted  contract,  and  the  Insertion  of 
tbe  clause  against  the  Interest  ot  the  party 
making  It,  without  ftaud,  would  not  rltlate  It 
It  Is  furthermore  said  that.  If  this  omission 
was  through  mistake,  Pile  did  right  in  in- 
serting it,  and  that,  if  be  bad  refused,  It 
would  have  subjected  him  to  pay  the  costs, 
on  the  Instrument  being  reformed. 

Sixth.  Error  in  holding  that  at  the  time 
tlie  lease  was  proven,  or  ^t  any  time.  S.  H. 
Pile  was  the  owner  of  an  undivided  one-half 
interest  therein  by  verbal  agreement.  It  Is 
said  that  this  was. an  error  of  law  apparent 
upon  Its  face,  aa,  under  the  statute  of  frauds, 
no  person  can  become  tbe  owner  of  an  estate 
in  lands  by  verbal  agreement 

Seventh.  Brror  In  holding  that  S.  H.  File, 
tbe  agent  of  complainant,  knew  that  the  well 
spolcen  of  in  the  pleadings  In  tbto  cause  was 
being  drilled,  and  that  a  large  amount  of 
money  was  being  expended  tbereon.  and 
made  no  objection,  and  gave  uo  notice  to  the 
parties  of  their  Intention  to  rely  on  said 
former  lease  until  after  tbe  well  was  com- 
pleted by  defendant,  and  In  dismissing  tbe 
bill  for  this  reason.  Under  this  error  it  Is 
argued  that  the  record  shows  that  the  lease 
to  complainant  was  recorded  July  S,  1896, 
that  defcudanta  began  operation  in  tbe  fall 
or  winter  following,  and  that  this  registration 
of  the  lease  was  sufficient  notice  that  com- 
plainant was  claiming  the  property.  In  ad- 
dition, It  Is  Insisted  that  complainant,  under 
tbe  circumstances,  was  not  called  upon  to 
spealt,  even  if  bla  lease  had  not  been  record- 
ed. It  is  further  argued  that  the  record  dis- 
closes the  fact  tbat  defendants  not  only 
knew  of  tbe  former  lease  to  complainant, 
but  that  In  their  own  title  paper  or  lease, 
under  which  they  claim,  they  contracted  to 
Indemnify  their  vendees  against  tbe  asser- 
tion of  any  claim  or  title  under  the  lease  to 
complainant.  It  is  also  said  that  complain- 
ant, Shaver,  never  knew  of  tbe  drilling  of 
tbe  well  until  after  it  was  completed,  and 
that  under  these  circumstances  no  question 
of  estoppel  could  arise. 

Eighth.  The  holding  of  tbe  chancellor  that 
complainant  never  signed  the  lease  until 
long  after  the  death  of  the  lessor,  William 
Reagan,  and  until  after  be  bad  deeded  the 
land  to  defendants  James  and  Ann  Wood, 
and  until  after  the  subsequent  lease  by  de- 
fendants Wood,  and  tbe  drilling  of  tbe  well 
by  tbe  defendant,  was  Immaterial,  and  tbe 
dismissal  of  tbe  bill  for  this  reason  error.  It 
is  said  under  this  assignment  tbat  no  author- 
ity requires  the  vendee  or  lessee  In  an  estate 
in  lands  to  sign  tbe  same,  and  that  the  prom- 
ise to  pay  the  consideration  for  tbe  lease 
may  rest  In  paroL 


Ninth.  The  chancellor  err^  In  holding  that 
on  Felffuary  21,  1890^  and  before  the  filing 
of  the  Ull  In  this  cause,  complainant  had 
transferred  his  Interest  in  the  lease  to  Ed- 
ward lu  HalL  Zhe  CMitention  is  that  tbe 
only  proof  In  tbe  record  which  tends  to  sup- 
port thia  finding  la  that  complainant  was 
asked  this  question,  "What  did  yon  do  on  the 
lease  before  you  transferred  It  to  Halir*  to 
which  he  replied,  "Nothing,  unless  you  say 
I  did  it  through  Pile.**  The  insistence  Is 
tliat  if  tbls  can  be  treated  as  an  implied  ad- 
mission tbat  be  transferred  it  to  HaU,  or  at- 
tempted to  do  it  does  not  establish  tbe 
fact  tbat  It  was  done  February  21.  1896,  be- 
fore the  flUng  of  the  bill  In  this  cause.  It  is 
further  Insisted  under  this  eiror  that,  while 
It  Is  true  that  there  Is  copied  Into  tbe  reccad 
what  purports  to  be  a  transfer  of  the  lease 
made  on  said  day.  It  was  not  read  on  the 
hearing,  and  was  not  made  part  of  the  rec- 
ord by  the  bin  of  exceptions,  and  cannot  be 
looked  to  by  this  court.  It  Is  furthermore 
aigned  that  if  said  transfer  was  actually 
made  on  February  21,  1890,  It  was  cbam- 
pertous  and  void,  for  at  that  time  defendants 
were  actually  in  the  adverse  possession  of 
the  property,  drilling  a  well. 

Tenth.  Error  In  not  reforming  the  lease  so 
as  to  make  Reagan  tbe  lessor.  It  is  said 
tbat  fMa  was  a  clerical  etrtx  on  the  part  of 
the  draftsman.  Under  the  fftcto  In  tbe  case. 
It  Is  Insisted  by  complainant  tbat  the  chan- 
cellor should  have  reformed  the  lease  with 
respect  to  tbe  matter  herein  mentioned;  tbat 
he  should  have  given  a  decree  setting  up  tbe 
superiority  ot  tbe  lease  over  any '  claim  of 
defendants,  and  a  decree  placing  them  in 
possession  of  tbe  well,  and  giving  them  dam- 
ages for  tbe  waste  of  oil,  and  for  coste,  etc. 

With  respect  to  all  these  matters  it  is  only 
necessary  to  say  that  we  have  read  all  tbe 
evidence  In  this  record  with  great  care,  and 
In  our  opinion  it  absolutely  sustained  all  the 
findings  of  the  chancellor.  Under  pleadings 
and  facts  In  the  record,  tbe  parties  agreed 
to  leave  the  issnes  of  fact  raised  by  the 
pleadings  to  tbe  chancellor,  as  a  Jury,  and 
his  findings  of  fact  are  conclusive,  where 
supported  by  any  material  evidence.  Nor  do 
we  think  he  committed  any  error  In  declin- 
ing to  grant  the  continuance  asked  for,  based 
upon  the  affidavit  of  complainant.  This  afll- 
davlt  sought  a  continuance  on  the  ground  of 
the  absence  of  a  witness  named  Matt  Penny- 
cuff,  who,  as  steted  In  the  affidavit,  was 
In  the  stete  of  Kentucky,— beyond  tbe  Juris- 
diction of  the  court  The  affidavit  falls  to 
state  what  tbe  complainant  expected  to  prove 
by  said  witness;  nor  can  we  see,  in  view  of 
the  nature  of  the  contentions  Involved  in 
this  case,  bow  any  evidence  that  Mr.  Penny- 
cuff  migbt  have  given  could  have  changed 
tbe  result.  The  weight  of  the  proof  shows 
tbat  the  lease  relied  upon  by  tbe  complain- 
ant was  procured  by  one  Pile  from  old  man 
William  Reagan,  who  waa  very  old.  very 
deaf,  and  very  fe^e;  and  it  Is  not  pushing 
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the.  legitimate  Inferences  deduclble  from  the 
eTidence  to  say  that  the  feeble  old  man  was 
greatly  overreached  In  the  matter.  It  is  not 
disputed  that  the  clause  materially  affecting 
the  lease  was  Inserted  by  Pile  when  he  went 
to  prove  the  paper  and  have  it  registered. 
Nor  is  it  a  matter  of  serious  dispute  that  at 
the  time  this  bill  was  filed  the  complainant 
had  assigned  all  his  interest  In  the  lease  to 
one  Hall.  We  cannot  concur  in  the  argu- 
ment that  there  Is  no  proof  in  the  record  sus- 
taining the  assignment  which  was  made  Feb- 
ruary 21,  1896,  except  the  question  and  an- 
swer thereto  a^^eariug  In  the  brief  of  coun- 
sel tor  the  appellant  The  record  shows  that 
the  chancellor  beard  the  cause,  by  consent  of 
parties,  upon  the  pleadings,  exhibits  thereto, 
and  the  oral  evidence  adduced  by  the  par- 
ties; and  the  original  lease,  filed  by  the  com- 
plainant himself  in  obedience  to  the  order  of 
the  master,  contains  this  transfer  by  him, 
and  the  transfer  is  dated  on  the  date  Indi- 
cated. We  do  not  deem  it  necessary  to  en- 
ter Into  a  discussion  of  the  propositions  of 
law  and  citation  of  authorities  relied  upon  by 
appellant.  The  controlling  questions  in  the 
case  are  of  fact  and  the  facts  developed  by 
the  testimony  repel  the  claim  of  the  com- 
plainant There  Is  no  error  In  the  decree  of 
tbe  cbanc^or,  and  It  Is  affirmed,  wltb  costs. 

BARTON  and  NML,  33.,  concur. 

AfOrmed  orally  by  ianr«ne  court  November  10, 
1897. 


OITY  or  DAXTON  v.  DAITTON  GOAL  A 
IRON  CO. 

(Conrt  of  Ghanceiy  Appeals  of  Tennessee. 
Sept  10, 1S97.) 
MoirtoiPAi.  CoRPORATiom— Void  Cbahtbr— Taxat 

TION— SimSBQUBNT  OBqAKIZATION— ErrBCT. 

1.  Tint  organisation  of  on  alleged  municipal 
corporation  under  Act  1877  was  void,  where  the 
certtflcate  of  the  sheriff  holding  the  election  was 
not  Indorsed  on  tiie  application  for  charter,  and 
r^Btered  with  it,  as  required  by  the  statatb 

2.  A  city  having  no  legal  existence  had  no  au- 
thority to  levy  taies. 

3.  The  invalidity  of  a  tax  levied  to  an  Qlenlly 
ornniEed  city  was  not  cured  by  Acta  18W>,  e. 
117, 1  25.  under  which  the  dtjr  was  subsequently 
chartered  and  organized,  providing  that  the  new 
organization  should  be  vested  wiu  the  title  and 
ownersh^  of  all  the  property,  claims,  and  assets 
of  the  old;  It  farther  providing  that  nothing 
tbereln  contained  should  be  construed  as  "a  legis- 
lative recognition  of  tbe  validity  at  inralidlty  ot 
tbe  previous  charter." 

Appeal  from  chancery  court,  Btaea  coun^; 
T.  M.  McConnen,  Chancellor. 

Bill  by  the  city  of  Dayton  against  the  Day- 
ton Coal  &  Iron  Company,  to  collect  a  tax. 
The  bm  was  dismissed,  and  complainant 
appeals.  Affirmed. 

8.  W.  Swabey.  for  appelant  Bnrkett,  Mil- 
lar &  Mansfield,  for  appellee. 

BARTON.  J.  The  qneetlon  In  this  case  la 
aa  to  the  validity  of  a  charter  under  which 


a  former  supposed  municipal  corporation  of 
the  town  of  Dayton  acted.  Tbe  complain- 
ant is  a  municipal  corporation  organized  un- 
der chapter  117,  Acts  169S.  It  has  filed  this 
bill  to  collect  a  tax  from  the  defendant  on 
Its  business  as  a  merchant  on  an  average 
stock  of  $15,000,  which  tax  was  le-vled  by 
the  former  municipality  of  Dayton  In  the 
year  1891;  section  25,  c.  117,  Acts  1895.  un- 
der which  act  complainant  was  chartered 
and  organized,  having  provided  that  the  new 
corporation  should  be  vested  with  the  title 
and  ownership  of  all  tbe  propoty,  dalms. 
and  assets  of  the  old.  The  defense  Is  that 
the  former  body,  whose  authorities  levied 
the  tax  In  question,  has  no  power  or  au- 
thority to  do  so,  having  no  legal  existence. 
It  Is  undisputed  that  the  charter  of  thla  al- 
leged municipal  corporation  did  not  haTe  the 
return  of  the  sheriff  or  officer  holding  the 
election  Indorsed  thereon,  as  required  by 
law,  and  that  no  such  certificate  was  regis- 
tered as  was  required  by  the  act  of  1877, 
tmder  which  this  supposed  municipal!^  was 
sought  to  be  chartered  and  organized.  This 
was  wholly  wanting.  As  was  decided  In 
the  case  of  Ruohr  t.  Athens,  01  Tenn.  20. 
IS  S.  W.  400,  this  was  fatally  defective:  and 
there  was  no  such  corporation.  In  contem- 
plation of  law,  and  the  persons  assuming  to 
act  thereunder  had  no  authority  to  levy  the 
tax  sought  to  be  collected.  It  Is  Insisted, 
however,  that  the  act  of  1805  cured  this  de- 
fect; but  If  such  void  proceeding  conid  by 
an  express  act  be  given  any  vitality,  which 
we  doubt  the  act  of  1895,  In  express  terms, 
provided  "that  nothing  in  the  act  contained 
should  be  construed  as  a  l^slatlve  recogni- 
tion of  the  validity  or  InTolldlty  of  tbe  pre- 
vious charter."  There  Is  therefore  nothInK 
In  this  contention.  Tbe  chancellor  dlamlsaed 
the  bill.  Hla  decree  la  affirmed,  with  coats. 

WIIiSON  and  NEH^  J3.,  concur. 

Afflrmed  orally  by  sn^eme  court  October  23, 
1897. 


PATB  et  oL  T.  MAPUOS  rt  aL 
(Court  nt  Ohaneery  Appeals  of  Tern 
June  1807.) 

ATTOHNZT  Ain>  ClIBNT  — COMPmSATIOIl  — PAKn* 

TlOir— BXBCUTORS  AXD  ADMllll9TBl.TOBa. 

1.  Under  Shannon's  Code,  I  5035,  whldi  pro- 
vides In  substance  that  in  partition  cases  tbe 
court  may  order  feet  for  attorneys  tor  both  par- 
tin  paid  out  of  the  common  fond,  K  Is  not  an 
abuse  of  discretion  to  refuse  to  tax  the  fund  wMi 
ttie  attorney's  fees  of  adult  defendants  whose  in- 
terests are  not  assailed  by  tbe  complainants. 

2.  An  executor  cannot  bind  the  estate  for  pay- 
ment of  a  retainer  fee,  but  only  fees  fbr  seiikes 
rendered. 

3.  Attorneys  who  have  been  retained  to  con- 
duct litigation,  and  who  stand  reat^  to  render 
all  needed  services  therein,  are  not  affected,  ae  tn 
their  ri^t  to  compoisation,  by  the  fact  that 
th^  client  without  notifying  them,  has  also 
consulted  other  attom^s. 

Appeal  from  chancery  coor^  Knox  eoonty; 
H.  B.  Lindsay,  Ghancdloc 
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Bin  tij  Frank  Pate  and  others  against  B.  B. 
Maples,  executOT  of  Plras  Pate,  deceased, 
and  others.  There  was  a  decree,  £rom  which 
D.  R  Nelson  and  others  appeaL  Modified. 

D.  R.  Nelson,  a  P.  Fowler,  J.  A.  Fowler, 
and  Joorolmon,  Welcker  Sc  Hudson,  tor  ap- 
pellants. Washbam,  Pickle  &  Turner,  for 
antelleea. 

Wn^ON,  J.  This  is  a  contest  orer  what 
are  reasonaUe  fees  to  be  allowed  certain  at- 
tomeTfl  who  appeared  under  regular  employ- 
ment, and  rendered  professional  services  in 
the  cases,  and  whether  some  at  them  are  en- 
titled to  he  paid  tUs  fee  out  of  the  funds  of 
the  estate  btiUig  wound  iq*  and  bettled  In  the 
anit  Upon  a  refoence,  the  master  reported 
what  ctHnpensatlon  should  be  allowed  thr 
«recntor,  and  the  fees  to  which  the  attorn^ 
were  entitted,  and  upcm  other  matters  refer- 
red to  him.  Exceptions  were  filed  to  this  re- 
port'by  complainants,  dhrected  to  tiie  fee  re- 
ported tai  favor  of  D.  B.  Nelson,  as  solicitor 
tor  the  ^ecutor,  and  of  Henderson,  lotaxA- 
mon.  Wdder  ft  Hudson  and  D.  B.  Nelson, 
as  counsel  for  the  «ecntor  and  receiver,  as 
being  excessive  and  unreasmiable.  .Gordelte 
Belle  Fate,  by  her  guardian  ad  Utem,  also 
excepted  to  the  fees  repinted  In  favor  of  these 
attorneys,  and  also  to  a  fee  reported  in  fs- 
vor  of  Attorneys  Hynatt  &  Fowler,  provided 
it  was  meant  to  be  reported  as  a  charge 
against  tiie  estate,  as  being  excessive  and 
unreasonaUe^  but  that,  If  it  was  to  be  a 
charge  against  the  Interest  of  the  parties  who 
employed  them,  Ahe  had  no  complaint  to  pre- 
sent Oertain  of  the  defendants  excepted  to 
the  fee  reported  In  tsvor  of  Washburn,  Pickle 
&  Ttaner  as  excessive  and  unreasonable. 
They  also  excepted  to  the  fe<»  reported  to 
Afessrs.  Nelson  and  Henderson,  Jonrolmon, 
Welcker  ft  Hudson,  and  to  the  compensation 
reported  in  favor  of  a  guardian  ad  litem  rep- 
rinting one  minor  interested  In  the  estate. 
The  encntor  and  receiver  excepted  to  the  re- 
port because  the  compensation  repOTted  for 
him  was  insufficient.  The  caiue  came  on  tor 
lieartng,  February  17.  180T,  before  the  chan- 
cellor, upon  the  report  of  the  master,  and 
the  exceptions  thereto,  la  connection  with  the 
entire  record.  It  appears  that  the  guardian 
ad  litem  of  one  of  the  exceptants  excepted  to 
the  report  on  the  ground  that  he  had  been 
given  no  notice  of  the  taking  the  account, 
and,  before  the  court  acted  on  the  report  and 
the  excqitlons  thereto,  certain  of  the  solicitors, 
to  wit,  Messrs.  Nelson  and  Henderson,  Jonr- 
olmon, Wel(±er  ft  Hudson,  representing  de- 
fendant Majdes,  and  Mynatt  ft  Fowler,  repre- 
-aentlng  the  other  defendants  in  the  case, 
agreed  In  opoi  court  to  release  to  the  ward 
•«f  said  guardian  ad  litem  one-eighth  of  re- 
lators* fees.  If  any,  tiiat  were  allowed  them 
for  services  In  the  cause,  to  be  taxed  to  the 
general  fund  of  the  estate.  In  consideration 
of  this  agreement,  thfe  court  overruled  the  ex- 
•ceptlons  of  the  guardian  ad  litem  to  the  re- 


port Acting  upon  the  ottier  exc^ttottt  o£ 
the  parties,  he  reduced  the  fee  levorted  by 
the  master  to  Washburn,  Pickle  &  Turner  to 
$500  for  services  rendered  complalnante  In 
this  cause  and  In  the  administration  of  the 
estate  of  Pleas  Pate,  deceased,  and  decreed 
that  Henderson,  Jourolmon,  Welcker  ft  Hud- 
son and  D.  R.  Nelson  be  allowed  a  fee  for 
services  rendered  the  executor  and  receiver 
In  the  cause  of  1200,  and  that  D.  B.  Nelson  be 
allowed  a  fee  of  fSOO  for  services  rendered 
the  executor,  outside  of  ttUs  cause,  and  that 
the  fees  aforraaid  he  paid  out  of  the  general 
funds  or  assets  of  the  estete  admlnlstwed  In 
this  cause.  The  mastw  had  reported  that  a 
fee  of  9800  should  be  allowed  D.  B.  Ndson 
under  his  general  retainer,  and  for  consulta- 
tion and  advice  to  the  executor  and  receiver, 
and  a  fee  under  his  retainer  and  for  sorlees 
in  the  contested  will  ease,  and  a  fee  of  V2S 
hi  the  Gummlngs  Case,  and  that  Henderson, 
Jourolmon,  Welcker  ft  Hudson  and  D.  B. 
Nelson  were  entitled  to  a  fee  for  all  their 
Joint  services  in  the  case  of  9350.  Ete  sus- 
tained a  fee  of  950  reported  fbr  the  guardian 
ad  litem.  He  held  that  Mynatt  ft  Fowler, 
attorneys  for  some  of  the  d^ndants,  were 
not  mtltled  to  have  their  fees  taxed  against 
the  general  funds  of  the  estete,  and  that  he 
had  no  power  or  Jurisdiction  to  adjudge  the 
amount  of  their  fees,  or  how  they  should  ba 
paid,  as  betweed  th«n  and  their  clients.  The 
master  had  reported  that  987.60  tfwuld  be 
allowed  defendant  Bfaples  as  executor,  and 
971.25  as  recelvK.  The  chancellor  Increased 
his  allowance  to  9200.  As  thus  modified,  the 
report  of  the  master  was  confirmed.  From 
this  decree,  redudng  the  fees  of  Messrs.  Nel- 
son and  Henderson,  Jourolmon,  Welcker  ft  Hud- 
son, D.  B.  Nelson  appealed  to  the  supreme 
court,  and  has  assigned  errw.  Mynatt  & 
Fowler  appealed  from  so  much  of  the  decree 
as  held  that  the  court  was  without  Jurisdic- 
tion to  adjudge  their  fee,  and  that  it  could 
not  be  changed  against  the  general  funds  of 
the  estete.  nie  case  Is  beftwe  us  on  the  com- 
plaint of  these  solicitors. 

The  error  ass^ned  appelant  Nelson  is 
that  the  chancellor  etred  In  reducing  his  fees, 
and  that  of  Henderson,  Jourolmon,  Welcker 
ft  Hudson  and  himself,  as  found  and  reported 
by  the  master.  The  enw  assigned  by 
Messrs.  Mynatt  ft  Fowler  Is  that  the  court 
erred  in  refusing  to  adjudge  theh>  tee  at  l^e 
figures  rqiiorted  by  the  master,  and  to  decree 
that  It  was  a  chai^  against  the  general 
funds  of  the  estete  of  Fleas  Pate,  deceased, 
being  wound  up  and  distributed  in  this  case. 

In  ordw  to  understend  the  question  to  be 
determined,  it  is  necessary  to  give  a  brief 
outlhie  of  the  facte  and  the  nature  and  cause 
of  this  suit  It  appears  that  Fleas  Pate,  a 
colored  man,  died  In  Knoxvllle  in  June,  1804. 
He  possessed  a  considerable  estete,  much  the 
greater  part  of  it  beliw  houses  and  Iota  in 
the  city.  He  left  a  last  wUI  of  great  length, 
and  rather  peculiar  In  some  of  Ito  provisions. 
He  had  numerous  relattves  and  hdrs  at  law. 
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but  gave  bis  property  In  his  will  to  only  a 
portion  of  them.  The  defendant  Maples  and 
one  Jones  were  nominated  as  executors  of 
hia  wUL  Jonee,  It  seems,  declined  the  trust, 
but  Maples,  the  will  having  been  probated 
In  common  form,  qoallfled  as  executor  In 
July,  1891,  and  took  charge  of  the  estate. 
Most  of  his  property,  under  the  proTislons  of 
the  wlU,  was  to  be  sold,  and  the  executor  re- 
tained appellant  Nelson  as  his  counsel.  At 
this  stage  some  of  the  excluded  heirs  Insti- 
tuted a  contest  to  set  aside  the  will,  under 
an  Issue  of  devlsavlt  Tel  non.  In  the  circuit 
court,  and  the  Issue  was  made  up  In  that 
court  Appellant  Nelson,  under  ^ia  retainer 
by  the  executor,  attended  to  these  matters 
and  prepared  to  sustain  the  will.  In  addi- 
tion, during  the  time  and  since  the  qualifica- 
tion of  the  executor,  he  had  given  him  such 
advice,  in  respect  to  his  duties  and  their  dis- 
charge under  the  terms  of  the  will,  as  was 
deemed  proper;  and  owing  to  the  nature  of 
the  will,  and  the  situation  and  character  of 
the  property,  the  executor.  It  appears,  deem- 
ed It  appropriate  to  frequently  consult  his 
counseL  After  this  Issue  was  made  up  in 
the  circuit  court  to  try  the  will  suit,  to  wit, 
October  27,  1894,  an  agreement  was  entered 
Into  and  reduced  to  writing  and  signed  be- 
tween eight  of  the  heirs  of  Fleas  Pate.  It 
need  only  be  stated  that  this  agreement,  aft- 
er reciting  the  death  of  Pleas  Pate,  testator, 
that  he  had  named  In  his  wUl  certain  of  his 
relatives  as  his  heirs  therein  to  his  prop- 
erly, that  one  of  his  named  heirs  thereunder 
had  since  died,  and  that  the  suit  had  been 
Instituted  to  contest  the  will,  provided  for  a 
compromise  of  all  matters  growing  out  of  the 
estate  of  the  deceased.  Pleas  Fate,  and  the 
subsequent  death  of  one  of  his  legatees  and 
devisees,  and  for  the  disposition  of  all  of  bit 
property  not  specifically  given  in  the  will. 
This  agreement  divided  the  estate  Into  18 
shares,  and  named  the  parties  entitled  to 
them,  and  the  parties  signing  It  agreed  that 
the  estate  should  be  divided  as  therein  stipu- 
lated, provided  that  the  suit  to  contest  the 
validity  of  the  will  of  Pleas  Pate  be  dismiss- 
ed, and  that  the  parties  bringing  the  same 
pay  the  costs  and  expense  Incident  thereto, 
and  provided,  further,  t2iat  all  the  parties  de- 
clared to  be  legal  heirs  by  the  will  of  said 
Pate  sign  It,  and  tliat  all  the  heirs  of  Gutbie 
Atchley,  one  of  his  named  heirs,  who  had 
died,  consented  to  abide  by  it  It  was  fur- 
ther stipulated  In  this  agreement  that  all  ex- 
penses of  the  administration  of  the  estate  of 
the  deceased.  Pate,  including  counsel  fees  in- 
curred In  protecting  It,  and  In  having  the 
will  of  the  deceased  construed  and  the  estate 
distributed,  were  to  be  paid  out  of  the  gen- 
eral  estate,  and  the  remainder  to  be  divided 
as  provided  in  the  agreement.  After  this 
agreement  to  wit,  November  22,  1894,  a 
number  of  the  parties  designated  as  heirs  or 
share  takers  in  It  entered  Into  an  agreement 
In  which  they  accept  the  former  one,  and 
fmtlier  say  and  stipulate  that  In  considera- 


tion of  the  fact  that  the  parties  to  the  fii^ 
agreement  had  retained  Washbnm,  Pickle  & 
Turner  and  Eugene  Holtslnger  as  attorneys 
to  represent  them  in  the  administration  of 
said  estate,  and  In  carrying  out  and  execut- 
ing said  first  agreement  the  fees  of  said  at- 
torneys for  their  services  in  connection  wltk 
the  subject  should  be  charged  to  and  paid 
out  of  the  estate,  as  part  of  the  expenses  of 
its  administration,  and  that  If  they  employ 
any  other  attorneys  In  connection  with  the 
estate  they  wotild  pay  them  out  of  their  in- 
dividual shares.  They  say  that  this  agree- 
ment was  made  to  avoid  burdening  the  es- 
tate with  additional  attorneys'  fees.  AH  this 
time  Maples  was  moving  along  under  the 
guidance  of  his  counsel  in  the  discharge  of 
his  duties  as  executor.  But  after  these 
agreements  were  signed,  to  wit  Jane  12, 
1886,  the  parties  signing  the  first  agreement 
filed  the  bill  in  this  case  against  Maples  as 
executor,  and  all  the  parties  signing  the  sec- 
ond agreement  &nd  perhaps  others,  who  were 
minors,  the  guardian  of  some  of  whom  bad 
signed  the  second  paper.  This  bill  set  out 
the  fact  of  the  death  of  Pleas  Pate,  testator, 
the  will  suit  and  the  agreement  of  ass«ni; 
that  it  v^as  to  the  Interest  of  the  minors  and 
all  parties  to  abide  by  them;  the  qualifica- 
tion of  Maples  as  executor,  and  that  he  was 
collecting  the  rents,  etc;  that  his  bond  was 
insolvent  as  well  as  utterly  Insufficient  In  its 
penalty;  that  he  was  claiming  that  nnder 
the  will  he  was  entitled  to  have  the  posses- 
aion  and  control  of  the  real  estate  of  tbe 
decedent  and  to  take  Its  rents  and  profits. 
It  alleges  that  the  provisions  of  the  will  of 
Pleas  Pate  touching  his  real  estate,  except 
such  parcels  as  are  spedflcally  devised  there^ 
in,  vest  the  absolute  title  In  th^,  and  that 
the  attempt  of  the  testatw  to  limit  the  right 
by  authorizing  the  executor  to  s^  the  real 
estate  and  hold  the  proceeds  as  an  undis- 
trlbutable  fund  Is  void  and  of  no  effect,  inas- 
much as  It  Is  an  attempt  to  create  a  per- 
petuity In  said  fond,  and  asks  for  a  coastrnc- 
tlon  of  said  wilL  It  also  avers  that  aald 
real  estate  is  of  such  a  character  and  descrip- 
tion that  It  Is  not  susceptible  of  partition 
among  those  entitled  to  it  and  that  it  should 
be  sold  for  partition.  Hie  bill  is  accompa- 
nied by  a  schedule  of  the  real  estate,  and  It 
Is  shown  thereby  that  it  consists  of  amall 
town  lots,  most  of  them  having  bonaes  and 
stores  built  for  the  purpose  of  renting. 

The  bill,  based  upMi  Its  avennmt  of  the 
insolvency  of  the  executor  and  the  Insnfflden- 
cy  of  his  bond,  and  that  upon  a  proper  con- 
struction of  the  will  he  Is  not  to  take  the  poB- 
sesfiioa  of  the  real  estate  and  to  take  Its  rents 
and  profits,  asks  that  a  receiver  be  appointed 
to  take  charge  of  the  real  estate  not  specific- 
ally devised,  and  rent  it  out  and  receive  tbe 
rents,  etc.,  until  It  Is  sold  und«  the  orders  at 
the  court  The  object  of  this  bill,  thttefore. 
may  be  taken  as  having  these  purposes:  (i> 
To  construe  the  wUl  of  Pleaa  Pate;  (2)  to 
have  tbe  court  dect  tta  the  minora  to  take 
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nnder  the  agreement  herein  stated;  (3)  to 
hare  a  receiver  apjminted  to  take  charge  of 
the  real  estate,  and  rent  It  out,  nntil  sold  by 
order  of  the  court;  (4)  to  sell  the  real  estate 
for  partition  among  those  entitled  under  the 
agreement 

All  the  parties  Interested  In  the  estate  of 
the  deceased,  Fate,  were  brought  nnder  the 
operation  of  the  agreement  for  Its  division 
Into  18  shares.  The  executor  employed  ap^ 
pellant  Nelson*  In  connection  with  Messrs. 
Henderson,  Jomvhnon,  Welcker  &  HndsMi,  to 
represent  him  as  such,  and  defend  his  rights 
and  those  of  the  estate  as  represented  by  him, 
and  to  resist  the  appointment  Some  of  the 
heirs  made  defendants  to  the  bQl  employed 
Messrs.  Mynatt  &  Fowler.  It  Is  sufficient  to 
say  that  the  chancellor  appointed  a  receiver 
to  take  charge  of  the  real  estate,  and  rent  it 
out,  pending  the  litigation,  and  otherwise  look 
after  it,  but  he  appointed  the  executor  receiv- 
er, and  after  his  appointment  he  acted  as 
Ruch  under  the  orders  of  the  court.  He  also 
continued  to  act  and  make  his  reports  as  ex- 
ecutor In  respect  to  the  general  assets  in  his 
hands,  and  not  coming  under  his  receivership. 
It  seems  that  Messrs.  N^n  and  ^siderson,  Jou- 
rolmon,  Welcker  A  Hudson,  and  especially  the 
first-named  solicitor,  was  connseled  with  and 
r^resented  tlie  receiver,  and  assumed  that 
they  were  his  tegulaiiy  retained  counsel.  It 
appears,  however,  that  the  receiver  also  went 
to  the  firm  of  Washburn,  Pickle  &  Turner  for 
advice  and  connsel,  which  was  s^ven.  It  is 
apparent,  we  think,  from  tiie  evidence,  and 
we  so  flxid,  that  the  receiver  retained  the  ap- 
pelant attorneys  as  his  connsel;  that  they 
rendered  him  such  service  and  gave  him  such 
advice  as  he  called  for,  and  were  r^dy  to 
give  him  such  professional  service  and  ad- 
vice as  his  position  and  duties  demanded. 
The  real  estate  was  sold  und^  the  orders  and 
decrees  of  the  court  1^  Its  master.  The  es- 
tate, of  all  sorts,  amounted  to  between  flO,- 
000  and  flS,0OO,  although  we  Infer  that  It 
was  believed  at  the  outset,  by  all  the  parties 
interested  in  1^  to  be  much  luger.  The  fore- 
going is  a  sufQcient  general  outline  of  the 
case  to  enable  us  to  see  the  real  nature  of  the 
contentions  before  ns. 

We  will  flrst  dispose  of  the  ease  of  Messrs. 
Mynatt  ft  Fowler.  It  appeon  fiiat  thehr  cli- 
ents have  on.  except  possibly  one,  transferred 
their  interests  In  the  estate,  and,  as  we  Infer 
that  they  are  Insolvent,  It  is  Important  to 
these  attomeys,  if  they  can,  to  have  their  fees 
taxed  as  a  charge  against  the  genwal  estate. 
Otherwise  we  take  It,  from  tbetr  assignment 
of  errors  and  ixAeU,  tbat  with  respect  to  their 
fee  they  will  have  to  depend  upon  that  sort 
of  hope  which,  it  Is  said,  deferred  '*niaketh 
the  hout  riCk."  These  gentiemen  were  em- 
ployed, we  Infer,  at  flrst  by  their  clients  to  In- 
stttnte  the  will  contest  or  to  represent  them 
In  It  When  the  agreement  was  made,  and 
their  blU  was  filed,  they  were  employed  to 
answw  It  for  them.  In  their  answer  th^ 
practically  concurred  In  the  UIl  and  sanctioned 


Its  prayer.  We  are  not  prepared  to  say,  un- 
der all  the  facts  In  the  record,  that  the  fee 
reported  by  the  master  was  unreasonable  In 
amount  The  question,  liowever,  of  import- 
ance to  them  Is  the  source  of  Its  payment. 
Is  it  payable  out  of  the  general  funds  of  the 
estate?  That  Is  their  insistence.  Their  main 
argument  Is  that  this  Is  a  bill  for  the  sale 
of  real  estate  for  partition,  and  that  In  such 
a  case,  und^r  the  act  of  1887,  c.  183,  It  Is  the 
duty  of  the  court  to  charge  the  fee  of  counsel 
representing  defendant  to  the  estate,  unless 
the  facts  warrant  different  action  on  his  part, 
and  that  the  facts  appearing  In  this  case 
affirm  the  propriety  of  enforcing  the  statute. 
The  act  dted  provides.  In  substance,  that  In 
aQ  partition  cases  the  court  may,  In  their 
discretion,  order  the  fees  for  the  attomeys  for 
both  parties  to  the  suit  to  be  paid  out  of  the 
common  fund,  when  the  property  Is  sold  for 
partition,  and  to  be  taxed  as  costs  In  cases 
where  It  Is  divided  in  kind  among  the  parties 
entitled.  Shannon's  Code,  S  5035.  Under 
this  statute  It  is  manifest,  from  Its  plain 
terms,  that  It  Is  in  the  discretion  of  the  court 
to  allow  or  disallow,  as  a  charge  against  the 
general  estate,  the  fees  of  defendant's  counsel 
In  partition  cases,  and,  this  being  so,  the  rule 
appiioi  that  the  exercising  of  the  discretion 
lodged  In  a  chancellor  will  not  be  reversed 
upon  appeal,  unless  It  dearly  appears  that  It 
has  been  abused.  We  cannot  see  that  It  was 
abused  In  this  case. 

As  a  general  rule,  and  It  Is  a  sound  one. 
wblcfa  should  be  applied  In  all  cases  where 
It  Is  reasonaUy  posslUe  and  practical,  at- 
tomeys should  look  to  the  clients  that  em- 
ploy them  for  their  fees.  And  we  think, 
when  adult  defendant  in  a  partition  suit, 
whose  rights  or  Interests  are  not  assailed, 
and  who  concur  in  the  purpose  of  the  bill 
or  petition,  employ  their  own  counsel  to 
represent  tbem,  that  they  should  pay  them, 
and  that  It  would  present  a  grave  question, 
if  the  judge  should  tax  the  fee  of  the  coun- 
sel to  the  general  estate  partitioned,  wheth- 
er It  would  not  be  abuse  of  his  discretion. 
Certainly,  In  such  a  case,  some  peculiar  fact 
or  equity  ought  to  appear  in  It  before  the  es- 
tate should  be  onerated  with  such  fees.  In 
the  case  at  bar  the  clients  of  these  appel- 
lants hod  entered  Into  an  agreement  with 
their  co-heirs  and  co-legatees  before  this  bill 
was  filed  that,  if  counsel  other  than  those 
designated  In  the  agreement  was  employed 
by  any  one  or  more  of  the  heirs,  the  parties 
so  employing  them  should  pay  them.  This 
agreement  Is  In  harmony  with  the  general 
rule  that  parties  retaining  attomeys  should 
pay  them.  There  Is  no  error  In  the  decree 
of  the  chancellor  refusing  to  tax  their  fee 
against  the  common  fund.  The  reference  to 
ascertain  the  fee  of  these  attomeys  was  un- 
necessary and  unauthorized.  As  we  see  It, 
their  clients  were  sul  juris  and  competent 
to  contract,  and  this  being  so,  and  they  be* 
Ing  reqwnsible  for  the  fee,  Its  amount  was 
a  matter  between  them  and  th<Ur  attorneys. 
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If  it  was  not  agreed  upon  at  the  time  ot  or- 
dering the  performance  of  the  Mrrlcea,  but 
was  left  to  be  determined  1^  the  nature  and 
character  of  the  litigation  and  the  extent  of 
-the  services,  and  settled  upon  the  basis  of 
what  was  reasonable.  It  was  a  matter,  upon 
their  failure  to  agree,  of  contest  between 
them  alone.  The  writer  of  this  opinion  be- 
lieves that,  wbrae  parties  competent  to  con- 
tract employ  attomeya,  the  question  of  the 
amoont  of  the  fee  is  a  matter  between  them, 
and  is  not  a  matter  of  reference  In  a  case 
where  other  parties  and  their  rights  are  In- 
TfdTed.  Of  course,  the  uceptlona  are  recog- 
nized, such  as  partition  cases  and  cases  of 
the  administration  of  estates,  vhan  the  at- 
torney appears  for  the  repreaentatlTe  of  the 
estate.  But  the  same  rule  la  or  ought  to  be 
that  while  his  Hen  for  his  fee  will  In  prop^ 
cases  be  declared  on  the  property  or  re- 
covery secured.  Its  amount,  in  the  absence 
of  a  contract  or  agreement.  Is  the  subject  of 
contract  between  them.  Neither  do  we 
think  that  the  appellan:ts  were  entitled  to 
hare  their  fee  a  Hen.  under  our  authorities. 
Judge  Oooper  in  the  case  of  Gamer  t.  Gar- 
ner, 1  Lea.  28.  held  that  this  Hen  cannot  be 
extended  to  services  which  merely  protect 
an  existing  title  to  property,  and  that  It  only 
applies  when  there  has  been  an  actual  re- 
covery. The  same  doctrine  was  afUrmed  In 
Sharp  V.  Fields,  S  Lea,  326,  Judge  McFar^ 
land  delivering  the  opinion.  For  the  reasons 
stated  there  Is  no  error  In  the  decree  of  the 
chuicellor  as  to  these  appellants,  and  their 
appeal  or  writ  of  error  ia  dismissed,  with 
costs. 

We  now  come  to  the  errors  assigned  by 
appellant  Xelson.  As  stated,  the  master  re- 
ported, under  the  proof,  that  this  appellant 
was  entitled  to  a  fee  of  f 300  under  his  gen- 
eral retainer  and  for  consultation  and  serv- 
ices, f300  for  his  retainer  and  services  In 
connection  with  the  contested  wlU  case,  $25 
fee  In  the  Cummlngs  Case,  and  that  Hender- 
son, Jourolmon,  Welcker  &  Hudson  and  ap- 
pellant Kelson  were  entitled  to  a  fee  of  $350 
for  all  services  In  this  case.  These  fees  as 
reported  appear  to  be,  In  the  main,  Bup- 
ported  by  the  greater  number  of  witnesses 
examined,  and,  in  a  sense,  by  the  weight  of 
the  evidence.  It  is  settled  In  this  country, 
departing  from  the  old  English  rule,  that  an 
attorney  or  barrister  can  recover  raasonable 
c'ompensntlon  for  hla  service  upon  a  quan- 
tum meruit.  Weeks.  Attys.  552.  563.  And 
when  retained,  and  a  part  of  the  services  is 
performed,  and  he  stands  ready  to  perform 
all  the  services  embraced  In  his  contract  of 
employment,  he  may  recover  the  whole  fee 
contracted  for.  Myers  v.  Crockett,  14  Tex. 
2S7;  Cantrell  v.  Ohlsm,  5  Snecd.  116.  And 
If  an  attorney  is  dismissed  or  Ignored  by  his 
client  without  cause,  betote  completing  his 
employment,  he  may  recover  hla  fees  as  If 
he  had  fully  performed  his  contract,  pre- 
supposing, of  course,  that  he  stands  ready 
and  willing  to  perform  the  services  which 


he  contracted  to  rendtt.  Kaaej  v.  Qartm,  77 
Mo.  &15;  Cantrell  v.  Chlsm,  S  Sneed,  HQ. 
So  counsel  who  havft  pr^iared  a  case  for 
hearing  are  entitled  to  full  fees,  although 
the  case  may  be  disposed  of  tqr  the  parties 
on  grounds  not  Included  in  tbe  lasiies  as 
made  up.  Authorities  8iq>ra;  Bates  t.  Des- 
enberg,  47  Mich.  643.  Bat  we  know  ot  no 
such  rule  or  law,  especially  in  this  state, 
that  anthorlses  a  trustee  or  executor  to  re- 
tain counsel  aiul  pay  him  a  pure  retainer 
fee.  He  may  retain  counsel,  and.  If  service 
be  rendered  under  the  retainer,  the  counsel 
can  recover  for  auch  servicea,  and  services 
may  Indude  advice,  and  simply  becaoae  the 
legal  knowledge  of  an  attorney  is  tike  most 
valuable  part  of  his  equipment,  or,  conuner- 
cially  «peaUng,  "his  stock  In  trade.**  Under 
the  facts  of  the  case,  and  the  evidence  di- 
rectly bearing  on  the  pirfnt.  In  view  of  the 
foregoing  principles,  we  think  the  fee  of 
fSOD  reported  by  the  master  In  favor  of  ap- 
pellant Nelson,  for  services  in  the  contested 
will  case,  was  reasonable,  and  should  be  al- 
lowed. But  we  think  Oie  fee  of  $300  report- 
ed In  his  fiivor  imder  hta  general  retainer, 
and  for  advice,  as  it  is  stated  by  the  master, 
cannot  stand.  It  aeems  to  have  been  predi- 
cated upon  the  idea  that  a  fee  was  due  blm 
as  a  retainer.  For  his  advice,  up  to  the  In- 
sUtutlon  of  the  wiU  suit,  he  la  entitled  to 
compensation.  In  view  of  the  fact  that  the 
wHI  suit  was  InsUtnted  a  short  while  after 
the  qnaliflcation  of  the  executor  and  hla  en- 
tering upon  his  duties,  we  think,  under  the 
evidence,  |100  should  be  allowed  him  for 
advice  and  counsel.  After  this  blU  waa  filed. 
Henderaon,  Jourohnon,  Wekfcra'  ft  Hudson 
and  appellant  Nelson  represented  the  execu- 
tor and  receiver.  Tbey  were  employed  by 
him,  and  th^  stand  rea^  to  render  all 
needed  services,  and  therefore  the  fact  that 
he  may  have  consulted  another  firm  oC  at- 
torneys, without  noti^ng  them  tiiat  be  dis- 
pensed wltli  their  services,  cannot  affect 
their  right  to  reasonable  compensation.  The 
master  reported  that  a  fee  of  $300  should  be 
allowed  them.  The  proof  amply  sustains  his 
report,  and  this  sum  should  be  paid  them: 
and  It  is  80  ordered.  There  is  no  eimtro- 
versy  aa  to  the  fee  of  925  allowed  In  the 
Cummlngs  Case.  As  herein  modified,  the 
decree  of  the  chancellor  will  be  afllrmed. 
The  costs  of  the  appeal,  as  to  tiieae  aiipel- 
lants,  will  be  paid  by  the  estate. 

NEIL  and  BABTON,  JJ.,  concur. 

Affirmed  orally  by  supreme  court,  October  3(X 
1897. 


TENNESSEE  MOUNTAIN  PBTROLBUM  ft 
MINING  00.  et  aL  v.  AYGBS  «t  al. 
(Court  ot  Chancery  Appeals  ot  Tennessee. 
July  7,  1897.) 

CoapORATION— RlGBTS  OP  StOOKHOIABB. 

1.  A  stockholder  cannot,  withtmt  aathority 
from  the  corpora  tioo.  jiun  It  with  himadf  as  corn- 
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plainant  in  a  bOI  to  wind  op  the  corporation  and 
«ell  Its  proftertr. 

2.  Woere  a  corporation  baa  abandoned  basi- 
nesa  for  yean,  and  tias  no  known  board  of  di- 
rectors or  otber  officers,  a  etocldiolder  may  file  a 
bill  in  behalf  of  the  corporation  for  the  purpose 
■of  pieacTTtey  Iti  ptopertr.  witbout  first  deoand- 
inc  that  the  corporation  itaelE  Iwins  Mit. 

Appeal  from  chancery  court,  BledBoe  comi- 
ty; T.  M.  McConnell,  Chancellor. 

Bill  by  the  Tennesttet:  Mountain  Petroleum 
&  Mining  Company  and  T.  A.  Atchison 
against  W.  H.  H.  Ayers,  R.  B.  SchooWeld, 
and  othefs.  Complainants  obtained  a  de- 
cree. Defendant  Scboolfleld  appeals.  Mod- 
ified. 

W.  D.  Spaan,  for  appellant  T.  a  Allen, 
tor  anpelleea. 

NEm.,  J.  This  Is  a  bill  filed  by  one  stock- 
holder In  the  name  of  himself  and  the  cor- 
poration against  the  remaining  stockholders 
and  an  alleged  trespasser  upon  the  lands  of 
the  corporation,  for  the  purpose  of  enjoining 
waste  and  recovering  the  land,  and  for  oth- 
■er  purposes.  There  was  an  original  and  an 
amended  bill,  and  subsequently  an  amend- 
ment made  on  the  minutes  of  the  court  be- 
low. These  amendments  were  made  to 
meet  demurrers  filed  by  the  defendant  B.  B. 
Schoolfield.  In  order  to  a  proper  under- 
standing of  the  case.  It  will  be  necessary  to 
set  out  the  substance  of  these  pleadings. 
The  original  bill  was  filed  In  the  name  of 
the  corporation  and  T.  A.  Atchison  against 
W.  H.  H.  Ayers,  L.  H.  Thlckson,  S.  a  Tarr. 
J.  W.  Piummer,  H.  W.  Hart,  B.  B.  School- 
field,  and  P.  A.  Schoolfield.  It  charged  that 
the  Tennessee  Mountain  Petroleum  &  Min- 
ing Company  had  been  created  a  corpora- 
tion by  an  act  of  the  legislature  of  Tennes- 
see passed  on  the  8th  day  of  June,  1865; 
that  T.  A.  Atchison,  W.  H  H.  Ayers,  L.  H. 
Thlckson,  8.  H.  Tarr,  J  W.  Piummer,  and 
H.  W.  Hart  were  by  Uie  aforesaid  act  of  the 
l^slature,  together  "with  their  associates, 
successors,  and  assigns,"  constituted  a  body 
politic  and  corporate,  by  the  name  of  Ten- 
nessee Mountain  Petroleum  &  Mining  Com- 
pany, with  full  powers  and  pririteges  under 
the  laws  of  Tennessee,  for  the  term  of  99 
^ears;  that  the  object  and  purposes  of  the 
•corporation  were  to  engage  In  mining,  man- 
nfacturlng,  and  refining,  and  boring  for  pe- 
troleum, salt,  etc.;  that  the  cliarter  pro- 
vided for  the  election  of  a  president  and 
other  necessary  officers;  that  the  corpora- 
tion was  given  the  right  to  buy,  rent,  or 
lease  suitable  lands  or  other  property  neces- 
sary for  its  business;  that  the  charter  mem- 
bers met  immediately  after  the  charter  was 
perfected,  and  organized,  but  the  names  of 
the  ofScers  are  not  given;  that  by  the  char- 
ter the  capital  stock  was  fixed  at  $500,000, 
but  that  "complainants  do  not  know  wheth- 
er any  stock  was  Issued  to  the  Incorpora- 
tors or  not,"  and  complainants  charge  that 
Bald  T.  A  Atchison,  W.  H.  H.  Ayers,  L.  H. 


Thlckson,  S.  H.  Tarr,  J.  W.  Piummer,  and 
H.  W.  Hart  were  the  original  stockholders 
In  said  company;  that  on  the  9th  day  of 
January,  1866,  said  corporation  purchased 
from  Andrew?  J.  Berrlan  a  tract  of  land  de- 
scribed in  the  bill,  and  now  In  controversy, 
and  received  his  deed  therefor;  that  the 
tract  of  land  above  referred  to  is  the  prop- 
erty of  the  Tennessee  Mountain  Petroleum 
&  Mining  Company;  "that  the  stockholders 
and  owners  are  the  original  incorporators, 
as  herein  shown,  so  far  as  complainant  Is 
advised,  and  so  far  as  the  record  shows"; 
that  the  corporation  was  In  the  peaceable 
possession  of  the  land  above  referred  to 

from  its  purchase,  In  180C,  until  the  day 

of  ,  1890;  that  on  this  latter  date  the 

defendant  P,  A  Schoolfield  entered  upon 
the  land,  and,  "without  any  valid  title,  con- 
tract, or  agreement,"  began  to  commit  waste 
on  the  land,  by  cutting  and  removing  valu- 
able timber  and  removing  ton  bark  from 
the  premises,  and  that  he  was  so  engaged  at 
the  filing  of  the  bill;  that  the  defendant  R. 
B.  Schoolfield,  In  the  year  1890,  caused  the 
land  to  be  entered  upon  the  books  of  the 
entry  taker,  and  obtained  a  grant  from  the 
state  of  Tennessee,  and  was,  at  the  filing  of 
the  bill,  setting  up  a  claim  to  the  land  by 
reason  of  the  grant  thus  obtained;  that  P. 
A.  Schoolfield  had  entered  upon  the  land  un- 
der some  kind  of  a  cmtract  with  R.  B. 
Schoolfield.  The  bill  further  proceeds:  "Com- 
plainant charges  that  his  title  Is  superior 
to  said  recent  grant  to  Schoolfield,  and  that 
said  Scboolfleld's  grant  is  Invalid.  Com- 
plainant charges  that  said  company,  the 
Tennessee  Mountain  Petr(^eum  &  Mining 
Company,  has  a  good  and  sufflcient  title  to 
said  land,  and  that  the  defendant  School- 
field  has  no  valid  title  or  claim  upon  said 
land."  The  bill  then  continues:  "Com- 
plainant T.  A.  Atchison  now  comes  and 
charges  that  the  Tennessee  Mountain  Pe- 
troleum &  Mining  Company  is  an  insolvent 
corporation,  and  is  not,  nor  has.  it  been  for 
the  past  twenty  years,  engaged  In  the  busi- 
ness for  which  It  was  created.  In  fact, 
said  company  has  only  purchased  the  real 
estate  herein  described,  and  obtained  some 
leases  for  other  lands,  and  has  not  for  the 
past  twenty  years  done  any  act  or  business 
looking  to  the  development  of  their  sold 
property;  and  that  the  company  only  owns 
the  real  estate  herein  mentioned,  and  has  no 
property  that  it  derives  any  Income  from; 
said  tract  of  land  being  situated  on  Cumber- 
land Mountain,  and  no  part  of  the  same  be- 
ing cleared,  cultivated,  or  developed  in  any 
way,  the  same  being  unimproved  mountain 
lands;  and  he  charges  that  the  taxes  paid 
on  the  same  bare  been  advanced  by  Indi- 
vidual stockholders  or  owners.  Complain- 
ants charge  that  said  company  had  never 
realized  a  single  dollar  from  the  corporate 
property,  and  that  the  purposes  and  intent 
of  the  corporation  have  been  long  since 
abondiHied,  and  the  stockholders  gone  to 
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ports  unknown.  Complainant  charges  that 
the  corporate  property  is  not  worth  anything 
to  the  company  in  its  present  shape,  that 
the  object  for  which  it  was  purchased  has 
been  long  since  abandoned,  and  that  it  is 
now  a  sonrce  of  loss  to  the  company,  in- 
stead of  an  income.  Complainant  Atchi- 
son would  here  state  that  he  knows  of  no 
debts  against  the  corporation  except  the 
mon^  advanced  by  the  stockholders  for 
taxes,  but  he  charges  that  the  fund  ad- 
vanced to  pay  purchase  price  by  original  In- 
corporators Is  due  them,  and  that  said  tract 
of  land  is  all  the  property  of  the  corpora- 
tion, and  that  it  Is  decreasing  in  value  on 
account  of  waste  that  is  being  committed 
by  irresponsible  parties  on  said  land."  The 
bill  further  charges  that  the  bark  cut  off  of 
the  trees  on  the  land  by  P.  A.  Scboolfleld 
was  worth  at  least  $250.  The  prayer  of  the 
bill  Is  that  an  injunction  be  granted  to  re- 
strain P.  A.  Scboolfleld  from_  committing 
waste  and  removing  bark  from  the  trees  on 
the  land,  and  for  an  account  of  the  bark 
and  timber  cut,  and  that  R.  B.  Schoolfield's 
claim  be  declared  a  cloud  upon  the  com- 
plainants' title,  and  removed.  This  \s  the 
prayer  upon  tbat  branch  of  the  case.  The 
bill  also  contains  the  following  prayer  In  the 
name  of  T.  A.  Atchison:  "Complainant  T. 
A.  Atchison  also  prays  that  said  corporation 
be  wound  up,  that  said  laud  be  sold  under  a 
decree  of  your  honor's  court,  that  the  par- 
ties who  have  paid  the  taxes  of  the  coriK>- 
rate  property  be  reimbursed,  and  the  resi- 
due of  the  proceeds  of  sale  be  divided 
amongst  the  parties  entitled,  according  to 
their  respective  Interest."  W.  H.  H.  Ayers, 
L.  H.  Thiekson,  S.  H.  Tarr,  and  J.  W.  Plum- 
mer,  having  been  proceeded  against  as  non- 
residents, were  made  parties  by  publication. 
Defendants  Hart  and  the  two  Schocdflelda 
were  made  parties  by  process. 

At  this  stage  of  the  case  P.  A  Scboolfleld 
entered  into  an  agreement,  signed  by  hlms^, 
and  by  T.  C.  Allen  and  N.  Q.  Allen  as  solici- 
tors for  complainant,  to  the  following  purport: 
That  P.  A  SchoolQeld  should  take  all  the  pro- 
ceeds of  the  tan  bark  thnetofore  peeled  off  of 
the  trees  on  the  land  In  controversy,  and  that 
complainant  should  release  all  claim  for  com- 
pensation or  damages  against  the  said  P.  A. 
Scboolfleld  for  any  timber  or  bark  theretofore 
removed,  and  that  complainant  would  pay  all 
costs  Incident  to  making  P.  A.  and  R.  B. 
Scboolfleld  parties,  and  that  coipplalnant 
Rhould  refund  to  Schoolfleld  all  taxes  paid  by 
him  on  the  land.  The  Instrument  then  pro- 
ceeds: "And  In  consideration  of  the  above  P. 
A.  Schoolfleld  and  R.  B.  Scboolfleld  quitclaim 
all  their  Interest  or  claim  In  any  of  the  land 
described  In  complainants*  blU,  and  surrender 
the  possession  of  said  land  to  complainants." 
But  this  was  not  signed  by  B.  B.  Schoolfleld. 
The  next  step  takm  In  the  case  was  a  de- 
murrer by  R.  B.  Schoolfleld.  This  demurrer 
contains  the  following  grounds:  "(1)  That  tbe 
bill  cannot  be  maintained  to  recover  the  land, 


the  Tennessee  Mountain  Petrcdeum  St.  Min- 
ing Co.,  because  the  bill  shows  on  Its  face  this 
company  was  never  organized,  and  its  capital 
stock  never  subscribed,  and  because  Its  prop- 
erty, Its  organization  and  franchisee.  If  It  erer 
had  any,  baa  long  since  been  abanduied,  and 
because  the  bill  shows  on  its  face  that  it  was 
brought  without  the  authority,  knowledge,  or 
consent  of  said  corporation,  or  any  agent,  and 
by  a  person  without  authority  to  represent  It. 
(2)  Tbat  said  bill  cannot  be  maintained  to 
wind  up  the  incorporation  as  an  Insolvent  cor- 
poration, because  such  bill  can  only  be  main- 
tained on  behalf  of  the  state,  by  relation  of  the 
attorney  geneml,  and  by  making  the  corpora- 
tion defendant;  and  tnis  defendant  School- 
field  is  not  only  not  a  necessary  party,  but  not 
a  propar  party,  to  such  a  proceeding.  (3)  That 
this  hUl  cannot  be  maintained  by  T.  A.  Atchi- 
son against  defendant  B.  B.  Schoolfleld,  be- 
cause, before  suit  for  redress  of  grievances  of 
a  corporation  aa  against  a  third  party  by  a 
stockholder  can  be  maintained,  he  must  al- 
lege and  show  that  he  has  requested  It  to  sue. 
and  It  has  declined  to  do  so.  The  bill  on 
Its  face  shows  that  T.  A.  Atchison  baa  no 
other  Interest  in  the  land  than  as  a  stockholder 
of  said  corporation.  (4)  That  the  blU  camwt 
be  maintained  at  all,  In  any  view,  because  it 
seelcs  alternative  relief,  when  the  two  grounds 
are  not  In  accord,  but  are  wholly  antagonistic 
to  each  other,  to  wit  the  winding  up  of  this 
corporation  as  an  Insolvent  and  abandoned  cor- 
poration; also  seeking  to  recover  In  Its  pos- 
session a  tract  of  land  which  Is  said  to  be  in 
the  possession  of  a  third  penut.  This  I» 
multifarious." 

The  matters  arising  on  this  demurrer  came 
on  to  be  heard  before  the  chancellor  on  March 
9,  1S9C,  and  before  action  was  taken  tliereou 
\iy  the  chancellor  the  complainants  asked  for 
and  were  granted  30  days  to  file  an  amended 
bill,  returnable  to  the  Jime  rules,  1892,  and 
ju^ment  upon  the  demurrer  was  suspended 
until  the  fiUng  of  the  amended  UlL  There- 
upon, on  the  23d  of  March,  1S02,  an  amend- 
ed bill  was  filed  In  behalf  of  the  same  parties 
appearing  as  oomplahiants  in  the  original  bill 
and  against  the  same  defendants  there  pro- 
ceeded against  as  defendants.  This  amended 
bill,  after  reciting  the  substance  of  the  original 
bill,  contained  the  following  additkwal  mat- 
ter: That  since  the  filing  of  the  original  Mil 
the  defendant  R.  B.  Schocdfidd  had,  his 
solicitor,  W.  D.  Spear,  alone  demurred  to  com- 
plainants' original  bill  (and  then  proceeded  to 
set  out  the  substance  of  the  demurrer);  that 
on  the  20th  day  of  August,  1891,  the  complain- 
ants and  P.  A.  Schoolfidd  had  compromised 
their  controversy  (and  then  proceeded  to  set 
out  the  substance  of  the  compromise  as  above); 
that  they  had  leanied  since  the  filing  of  tbe 
original  bill  that  on  me  9th  day  of  January, 
1891,  the  defendant  R.  R  Schoolfl^  bad  con- 
veyed to  defendant  P.  A.  Schocdfidd  all  the 
interest  or  claim  he  had  to  the  land  In  uou- 
troversy.  and  exhibited  tbe  deed  with  the 
amended  btU.  Tills  b)U  then  imceeds:  "Gom- 
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plainutts  charge  tbat  IL  B.  Scboolfleld  baa,  as 
will  be  seen  by  the  papers  exhibited  with  this 
bill,  DO  claim  on  the  land  in  coDtroversy,  he 
having  conveyed  the  same;  and  they  now 
chai^  that  «iid  H.  B.  Schoolfldd  has  no  In- 
terest In  this  controversy  at  the  present  time." 
The  prayer  of  this  bill,  after  tbe  prayer  for 
process,  says:  "Hat  said  compromise  be 
made  effective  by  &  decree  of  this  conrt,  and 
that  the  demurrer  of  B.  B.  Scho(^eld  be 
stricken  from  the  file,  as  he  has  no  hiterest  !n 
this  litigation;  and  that  the  prayer  of  the 
original  bill  as  to  the  sale  of  real  estate  Is 
reltersted  and  repeated  here,  and,  If  mistaken 
In  their  special  prayer,  they  pray  for  general 
relief."  Process  was  again  Issned  for  the  two 
Scho<rffleM8  and  for  Hart,  and  publication  made 
for  tbe  nom^sldoits.  All  of  these  failed  to 
appear  except  B.  B.  Schoolfldd.  and  judgment 
pro  nmfesso  was  ent«ed  against  them.  B,  B. 
Scbo(^eld  again  filed  a  demuxrer.  TbSa  de- 
tnurrer  presented  the  following  gronnda:  **0) 
The  bill,  tm  Its  face,  shows  that  EkAioolfleld  has 
no  Interest  whatever  In  the  controrersy;  that  be 
Is  not  only  not  a  necessary  party,  but  not  even 
a  proper  party.  (2)  That  neither  the  orlghULl 
nor  supplemental  UU  can  be  maintained  In  the 
name  of  the  corpoEatlon,  because  they  show 
on  their  fiicc  that  said  corporation  was  never 
organized.  (8)  Because  said  original  bill  and 
8an>temental  bin  show  that  said  corporation 
had  abandoned  Its  organlzatlOD  and  the  land. 
(4)  Tbe  bill  cannot  be  maintained  1^  Atchi- 
son, because  said  Atchison  has  no  interest  in 
the  land.  ^  Said  Atchlsw  cannot  maintain 
Bald  Mil  as  a  stockbolder,  because  be  fUls  to 
Bbow  tbat  he  baa  Teqnosted  tbe  corporation  to 
brtng  tbe  soft,  or  to  take  any  steps  looking 
toward  the  rdfef  aongbt  by  the  bin.  Atchi- 
son cannot  maintain  the  bill  to  wind  op  the 
corpcnnUcm  as  an  insolvent  corporation— First, 
because  be  shows  no  Interest;  second,  because 
this  can  only  be  done  by  the  state  <m  relation. 
Tbe  state  Is  a  neceosaiy  party.  The  objects 
and  purposes  as  well  as  the  relief  sought  by 
m3A  Un  are  twoffild:  to  wind  op  said  cor- 
poration as  Insolvent,  and  to  recover  In  an 
actlcra  of  ejectment  said  land.  This  cannot  be 
6am  In  the  same  Mn,  as  the  relief  sou^t  In 
the  two  aspects  presented  are  wholly  antago- 
nistic to  each  otber."  These  matters  came  on 
to  be  heard  before  the  chancellor  September 
6,  1892.  Thereupon  the  court  decreed  as  fol- 
lows: That  the  first,  fourth,  and  fifth  causes 
of  demurrer  be  sustained,  with  leave  to  com- 
plainants to  amend  of  record.  AU  other  causes 
of  demurrer  are  overruled."  Thereupon  the 
following  was  entered  of  record  as  an  amend- 
ment to  tbe  bni:  **Oompla]nantB  charge  that 
B.  B.  Scboolfleld,  although  baring  no  real  in- 
terest in  tbe  land  aaagbt  to  be  sold,  and  fbe 
cloud  removed  therefrom,  in  this  cause,  yet 
complainants  charge  he  Is  setting  up  some  kind 
of  dalm  tbereto.  Tbe  nature  and  extent  of 
the  same  to  now  unknown  to  complainants, 
and  said  respmdent  Is  required  to  answer  and 
dLscIoee  tbe  nature  and  character  of  his  said 
claim.   Complainant  Atebison  cbai::ge8  that  the 


organization  of  said  corporation  was  completed 
by  the  election  of  a  president,  Becretaiy,  and 
treasurer,  but  complainant  does  not  now  re- 
member which  of  said  incorporators  were  elect- 
ed to  said  positions.  Complainant  Atdilson 
charges  that  he  and  the  other  members  of  said 
corporation  did  subscribe  for  stock  of  said 
corporation,  and  that  complainant  Atchison  has 
paid  lu  on  said  stock  five  hundred  dollars,  and 
to  the  extent  of  the  money  paid  In  complainant 
Atchison  charges  he  has  an  Interest  In  said 
land,  and  he  charges,  on  Information  and  be- 
lief, tbat  on  the  purchase  of  said  tract  of  land 
each  of  said  lncori>orBtors  paid  on  said  purchase 
four  hundred  dollars,  and  that  complainant 
Atchison  and  resp(Mident  Hart  have  each  paid 
out  considerable  money  In  paying  the  taxes  oft 
said  land.  Complainant  charges  that  he  ^nld 
not  apply  to  or  request  the  corporation  to  bring 
this  suit,  because  the  members  have  died,  and 
gone  to  parts  unknown,  so  that  complainant 
Atchison  does  not  know  anything  of  said  par- 
ties or  their  heirs."  B.  B.  Schoolfield  was  al- 
lowed 60  days  to  answer.  He  failed  to  an- 
swer, and  Judgment  pro  confesso  was  taken 
against  him.  Thereupon  the  cause  came  on 
to  be  heard  on  March  8,  1883,  upon  tbe  bill 
and  its  ameodments,  and  Judgment  pro  con- 
fesso as  to  an  of  the  defendants.  Tbe  court 
decreed:  Fint,  tbat  the  Interest  of  the  non- 
resident defendants  was  the  same  as  that  of 
complalnanta;  second,  "that  onnplalnant  Ten- 
nessee Mountain  Petrolenm  &  Mining  Com- 
pany, composed  of  the  following  stockholdera 
or  owners,  T.  A.  Atchison,  W.  H.  H.  Ayen, 
L.  B.  Thicksou,  S.  H.  Tarr,  J.  H.  Flummer, 
and  H.  W.  Hut,  are  entlOed  to  recorer  the 
following  tract  of  land,"  describing  It,  being 
the  tract  of  land  In  oontrorersy,  and  a  writ 
of  possession  was  awarded;  tiilrd,  tbat  a  oom- 
promlse  bad  been  effected  whereby  B.  B.  and 
P.  A.  Schoolfldd  were  released  from  any 
liability  on  account  of  tan  bark  and  timber  cut 
and  removed  from  tbe  land.  The  decree  then 
proceeds:  "It  further  appearing  to  the  court 
that  It  to  an  hiscdTent  coiporaUon  to  the  hi- 
terest of  said  stockholdera  In  aald  co^pontkm 
and  the  creditors  at  the  same,  that  tbe  same 
should  be  wound  up,  and  the  real  estate  here- 
inbefore described  bebig  all  tbe  assets  of  said 
corporation:  It  to  therefore  (wdered,  adjudged, 
and  decreed  the  court  tbat  the  dork  and 
master  of  this  court  sell  to  the  highest  and 
best  bidder,  at  the  court  bouse  door  bi  PVsb- 
YfOe,  Teaa.,  the  tract  of  land  hnelnbefoce  de- 
scribed, after  bartaig  advertised  the  same  as 
required  by  law,  on  a  oedlt  of  one  and  two 
years,  exe^t  the  sum  of  fifteen  per  cent, 
which  win  be  required  to  be  paid  down 
tbs  purchaser  on  the  date  of  sale.  The  pur- 
chaser wlU  be  required  to  execute  notes  bear- 
ing Interest  from  date  for  tbe  deferred  pay- 
ments, with  good  security,  and  a  Hen  will  be 
retained  on  the  land  to  secure  Ibe  unpaid  pur- 
chase money."  The  cause  was  also  referred 
to  the  master  to  report  the  amount  of  taxea 
due.  and.  If  any  had  been  paid,  who  had  paU 
them,  and  other  liabilities  of  (he-^rporatkm; 
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also  the  amount  of  fees  due  to  complainantB* 
■attorney,  and  publication  was  directed  to  be 
made  for  credltois.  On  August  2S,  1803,  the 
master  filed  his  report.  In  which  it  appears 
that  he  sold  the  land  to  H.  W.  Hart,  trustee 
tor  T.  A.  Atchison,  at  the  price  of  $100.  On 
the  6th  day  of  Septemb^,  1893,  this  sale  was 
■confirmed,  and  title  devested  "out  of  the  com- 
plainant and  respondents  to  this  cause,  and 
rested  in  the  aforesaid  purchaser,  H.  W. 
Hart."  Reference  for  taxes  was  renewed.  At 
this  stage  of  the  cause  R.  B.  Schoolfleld  pray- 
■ed  an  ap[>eal  to  the  supreme  court.  This  ap- 
peal was  granted,  and  the  cause  transferred 
to  that  court,  but  It  was  there  dismissed,  as 
being  premature,  and  an  order  was  entered  in 
the  supreme  court  remanding  the  cause  to  the 
chancery  court  for  further  proceedings.  When 
the  cAuse  reached  the  chancery  court  again,  the 
report  for  taxes  was  made,  showing  that  K. 
B.  Schoolfleld  had  paid  taxes  to  the  amount 
of  f72.G0  on  the  land  In  controversy,  and  that 
T.  A.  Atchison  had  paid  $18.S5  taxes.  The 
next  thing  that  appears  in  the  case  is  a  Judg- 
ment upon  the  purchase-money  notes  made  by 
Mr.  Atchison,  and  a  sale  of  the  land  ordered 
to  pay  the  Judgment.  The  next  thing  In  order 
was  the  report  of  the  master  upon  counsel 
fees,  to  the  effect  that  f  100  should  be  paid  to 
complainants'  counsd,  bat  that  the  taxes 
should  first  be  paid  out  of  the  purchase  money 
before  the  counsel  fees. 

At  this  stage  of  the  case,  R.  B.  Schoolfleld 
again  i»ayed  an  appeal  to  the  supreme  court, 
and  this  prayer  was  granted,  and  the  cause  Is 
now  before  us.  The  errors  assigned  are  as 
follows:  "(1)  The  court  erred  in  falling  to 
snstain  the  demurrer  to  the  original  bill  (2) 
The  court  erred  in  falling  to  act  on  said  de- 
murrer, either  by  sustaining  or  OTcrrullng  the 
same  before  final  decree  after  the  same  was 
called  up  by  the  defendants,  and  action  on  it 
suspended  by  the  court  to  permit  complain- 
ants to  file  an  amended  bill.  (3)  The  court 
erred  in  allowing  the  complainants  to  file  an 
amended  bill,  and  giving  them  thirty  days  to 
prepare  the  same;  the  court  not  luiowlng 
what  amendments  were  intended  or  would  be 
filed.  (4)  The  court  erred  in  not  sustaining 
defendants'  demurrer  to  the  original  bill  on 
the  coming  In  and  filing  of  complainants* 
amended  bill;  said  action  on  said  demurrer 
being  suspended  until  then,  and  the  allega- 
tion of  the  amended  bill  not  being  responsive 
to  the  grounds  of  demurrer,  and  having  no 
tendency  to  cure  the  defect  in  the  original 
bilL  (5)  The  court  erred  in  overruling  the 
second  and  third  causes  of  demurrer  to  com- 
plainants* original  and  amended  bill.  (6)  The 
-court  erred  in  entering  Judgment  pro  confesso 
and  final  decree  against  the  defendant  R.  B. 
Schoolfield,  having  previously  sustained  the 
first,  fourth,  and  fifth  grounds  of  demurrer 
to  comidalnants*  bill,  which  was,  In  effect,  a 
dismissal  of  said  bill  as  to  respondent  School- 
fleld. (7)  The  court  erred  in  allowing  com- 
plainants to  amend  of  record  after  having  sus- 
tained said  first,  fourth,  and  fifth  grouudg  of 


demurrer  to  said  bill.  The  bill  should  have 
l;>eett  dismissed." 

The  errors  assigned  are  highly  technical, 
and  we  shall  not  undertake  to  dispose  of  them 
separately.  There  is  really  only  one  question 
in  the  case,  and  that  is  whether  the  complain- 
ant Atchison  1b  entitled  to  maintain  a  bill  in 
his  own  name  for  the  corporation,  or  to  use 
the  name  of  the  corporation  as  complaJnaot, 
to  recover  the  land  from  the  defendant  R.  B. 
Schoolfidd.  So  much  of  the  bill  as  under- 
takes to  bring  the  corporation  before  the  court 
In  the  manner  (appearing  in  the  pleadings  for 
the  purpose  of  winding  it  up  as  an  loaolvent 
corporation  is  merely  void.  It  la  true,  the  de- 
fendants other  than  R.  B.  Schoolfleld  have 
not  appealed,  and  that  question  Is  not  before 
us,  so  far  as  immediately  affects  their  rights; 
but  it  becomes  necessary  to  dispose  of  it,  as 
it  bears  upon  the  defenses  put  forward  by 
Mr.  Schoolfleld.  It  needs  no  argument  or  au- 
thority to  support  the  proposition  tliat  a  stot^- 
holder  cannot,  on  his  own  account,  join  the 
corporation  with  himself  as  complainant  in 
a  bill,  without  authority  from  the  corporation, 
and  under  these  circumstances  have  Its  prop- 
erty legally  sold,  without  specifying  any  debts 
whatever.  It  being  determined,  then,  that 
80  much  of  the  bill,  with  Its  numerous  amend- 
ments, as  undertakes  to  effect  this  result.  Is 
void.  It  may  be  treated  as  surplusage.  Hav- 
ing reached  this  point,  we  have  a  bill  before 
us  which  charges.  In  substance,  that  the  cor- 
poration had  once  been  organized,  but  thai 
the  names  of  its  ofl3cers  were  all  unknown 
to  the  complainant  stockholder;  that  the  pur- 
poses for  which  It  had  been  organized  bad 
been  abandoned;  that  the  corporation  owned 
no  property  other  than  the  tract  of  land  In 
controversy,  and  described  in  the  bUl:  that 
the  complainant  stockholder  Atchison,  togeth- 
er with  four  of  the  defendants,  constituted  all 
the  stockholders;  that  three  of  these  bad  re- 
moved, and  their  residences  were  onknowo, 
or  that  they  were  dead;  that  one  other  was 
a  resident,  and  made  defendant;  that  by  rea- 
son of  the  facts  stated  it  was  Impossible  for 
the  complainant  stockholder  to  apply  to  the 
corporate  authorities  for  permission  to  bring 
this  suit;  that  the  defendant  R.  B.  School- 
field  had  caused  the  land  to  be  entered  In  the 
entry  talter's  office,  and  had  procured  a  grant 
therefor  from  the  state  of  Tennessee;  that  this 
grant  was  illegal,  because  the  land  really  be- 
longed to  the  corporation;  that  R.  B.  School- 
field  had,  subsequently  to  procuring  this  grant, 
conveyed  his  Interest  In  the  land  to  F.  A. 
Schoolfleld;  that  P.  A.  Schoolfleld  had  con- 
veyed to  the  corporation  and  to  complainant 
Atchison,  but  that  the  aforesaid  R.  B.  School- 
field  was  still,  notwithstanding  these  facts, 
setting  up  some  sort  of  claim  to  the  land, 
though  in  fact  he  had  none;  that  this  claim 
constituted  a  cloud  upon  the  title,  and  that  It 
should  be  r^oved.  Can  such  a  bill  be  main- 
tained? The  question  turns  upon  whether 
complainant  Atchison  has  the  right  ^tbo-  to 
■ne  In  his  own  name  or  to  nse  the  cncponte 
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Dame  in  suing,  In  order  to  remove  the  cloud, 
anil  quiet  tbe  title  to  the  land. 

Of  course,  the  general  rule  is  as  Insisted 
by  the  defendant.  Deaderick  t.  Wilson,  6 
Baxt.  108;  Boyd  t.  Slmma.  87  Tenn.  771,  11 
8.  W.  048:  Gas  Oo.  v.  Williamson,  9  Heisk. 
314;  Wallace  v.  Bank,  88  Tenn.  630, 15  S.  W. 
448;  Monlton  t.  Connell-Hall-McLester  Co., 
93  Tenn.  877,  27  S.  W.  672;  1  Mor.  Prlv.  Corp. 
K  238-241,  Incl.;  4Thomp.  Corp.  K  4490-4503, 
Incl.  But  there  are  many  instances  in  which 
a  demand  upon  the  corporation  will  be  excus- 
ed as  a  iH-ellmlnary  reqtiisite  to  the  bringing 
of  the  suit  of  a  shareholder  to  enforce  the 
rights  of  the  corporation.  1  Mor.  Prlv.  Corp. 
S  242;  4  'Hiomp.  Corp.  |  4C04.  One  of  tbe 
Instances  In  which  a  demand  upon  the  corpo- 
ration iB  excused  occurs  In  cases  like  the  one 
we  hare  before  us.  Says  Judge  Thompson, 
In  the  work  ]uBt  rrferred  to,  at  section  4505: 
"It  has  been  held  that  such  a  request  may  be 
dispensed  with  where  the  corporation  has 
abandoned  its  business,  and  ceased  to  appoint 
officers  [citing  Crumllsh's  Adm'r  t.  Railroad 
Co.,  28  W.  Va.  623,  and  Thompson  v.  Stanley 
(Sup.)  20  N.  Y.  Supp.  317],  but  not  where,  aft- 
er the  Nci^ratlon  of  the  charter,  Its  corporate 
existence  )b  continued  for  the  purpose  of  wind- 
ing up  Its  affairs.  It  has  been  held  that, 
where  a  Tennessee  corporation  has  been  dls- 
solved  by  a  foreclosure  sale  of  It^  franchises, 
bat  Its  existence  Is  continued  by  a  statutory 
[H'OTtelon  for  a  term  of  five  years,  during 
which  salt  may  be  brought  In  its  name  to 
wind  up  Its  affairs,  a  bUl  by  stockholders  is 
well  fifed  under  the  federal  equity  rule  94,  If 
It  appear  that  tbe  suit  is  not  a  collusive  one, 
and  that  the  plaintiffs  have  applied  to  sucb  of 
the  late  directors  as  they  can  reach  to  bring 
the  suit,  and  tbey  hare  refused;  and  that  the 
stockholders  may.  In  their  Individual  right, 
sue  tbe  receiver  to  call  Mm  to  account  [citing 
Lafayette  Co.  v.  Neely,  21  Ped.  738].  So, 
where  a  corporation  had  for  years  done  no 
iKisIneBB,  had  elected  no  officers  or  directors, 
and  Its  president,  whose  estate  it  was  sought 
to  charge  for  mlsaK»^prlatli%  Its  estate,  had 
tiad  the  entire  control  and  management  of  the 
ooriwratlon  imtll  his  death,  and  there  was  no 
one  to  whom  a  request  to  bring  the  action  In 
tbe  name  of  the  corporation  could  be  address- 
ed, except  bis  pM*sonal  rei^esentadve,  It  was 
held  that  the  making  of  such  a  request  was 
not  excused  [citing  Thompson  v.  Stanley 
(Sup.)  20  X.  T.  Supp.  817]."  Surely,  It  would 
be  a  mockery  of  Justice  In  the  present  case, 
vhen  the  corporation  has  ceased  to  do  busi- 
ness tor  a  long  term  of  years,  and  baa  do 
board  of  directors  that  can  be  aKVoacfaed, 
and.  Indeed,  when  Its  board  of  directors  is 
not  known,  and  all-  the  Incorporators  are 
brou^t  before  the  court,  and  a  third  person 
to  ttylBg  to  make  way  with  all  the  property 
«f  the  corporation,— we  say  It  would  be  a 
mockery  If,  In  snob  a  case  as  this,  a  stock- 
liolder  coald  not  soe  in  behalf  of  the  corpo- 
ration and  his  co-corporators.  The  corpora- 
tlcm  to  to  existence,  to  be  snre^  under  the 


state  of  facts  above  set  out  (Parker  v.  Hotel 
Co.,  90  Tenn.  252,  34  S.  W.  209),  but  it  Is  In 
such  a  situation  that  It  Is  impossible  to  ap- 
proach any  one  in  its  behalf  to  get  its  consent. 
We  may  add  that,  although  It  does  not  ap- 
pear that  any  certificate  of  stock  was  issueil 
to  the  complainant,  yet,  having  subscribed  for 
stock,  and  paid  In  his  money,  he  was,  nev- 
ertheless, a  shareholder,  and  entitied  to  main- 
tain the  rights  of  that  position.  Cartwright 
V.  Dickinson,  88  Tenn.  476,  478,  482,  12  S. 
W.  1030.  We  may  also  add  that  under  our 
statute  an  ejectment  may  be  brought  not  only 
against  those  who  are  In  adverse  possession 
of  land,  but  "against  any  person  claiming  an 
Interest  therein."  Shannon's  Code,  S  4972. 
In  its  leading  aspects,  a  bill  to  remove  a  cloud 
is  substantially  equivalent  to  ejectment,  and 
was  so  treated  by  the  chancellor  In  this  case. 
At  all  events,  under  an  equitable  construction 
of  the  statute,  we  think  a  bfil  to  remove  a 
cloud  would  lie  against  a  person  asserting  a 
claim  of  right  to  land  under  the  circumstan- 
ces set  forth  In  the  ML  The  result  is,  the 
decree  of  the  chancellor  must  be  affirmed, 
with  costs  of  this  court  and  tbe  court  below. 
In  BO  far  as  It  decrees  a  recovery  of  the  land. 
The  decree,  however,  will  be  so  worded  a» 
to  show  that  tbe  recovery  Is  In  the  name  of  T. 
A,  Atchison,  for  the  use  and  benefit  of  the  cor- 
poration and  tbe  shareholders  mentioned  In 
the  xOeadliigB.   Decree  accordingly. 

BARTON  and  WILSON,  JJ.,  concnr. 

Affirmed  orally  by  s&iweme  court,  November 
17,  1887. 


GRAHAM  V.  GUINN. 

(Court  of  Chancery  Am>eals  of  Tennessee. 
June  6. 1897.) 

KBFORSfATIOS   OW  NoTB— FbAUI>— LtACHIS— KSTOP- 

1.  The  buyer  of  a  half  Interest  in  a  printing- 
press  outfit  agreed  to  pay  therefor  onfr)ulf  the- 
original  cost,  and  half  tbe  expense  of  moTlsg  it. 
The  seller  falsely  represeatea  that  the  original 
cost  was  $375,  whereas  It  was  only  $150.  The- 
expense  of  moving  the  outfit  was  0.6.  Tbe  bny- 
»  gave  his  note  for  to  the  adler.  ISiree- 
months  later  the  buyer  discovered  the  fraud, 
and  uotified  the  seller  that  he  would  pay  only  one- 
half  the  original  cost.  About  a  montii  later  the- 
outfit  was  destroyed  by  fire,  and  about  nine 
montba  thereafter  the  buyer  brought  this  suit. 
Held,  that  equity  would  reform  the  note  so  as  to- 
reduce  it  to  half  the  original  cost  of  the  outfit 
and  the  expense  of  moving  it 

2.  The  buyer  was  not  guilty  of  ladies. 

8.  The  fact  tiiat  a  short  time  before  the  suit 
was  brought  the  buyer  settled  with  the  seller  cer- 
tain accounts  betwe«i  th^  for  receipts  and  dia- 
bmsements  of  their  printing  busioesB  was  not 
inconsistent  with  his  mtent  to  seek  reformation, 
of  the  contract. 

Appeal  from  chancery  court,  Polk  county;  T.. 
M.  McConnell,  Oliancenor. 

Suit  by  W.  B.  Graham  against  W.  A.  Oulnn 
to  reform  a  contract,  on  an  allegation  of  fraud. 
From  a  decree  for  c(miplalnant,  defendant  aip-- 
peala.  Affirmed, 
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J.  li.  Smith  and  Marfidd  ft  Son,  tax  appel- 
lant,   O.  O.  Hyatt,  tor  appellee. 

NBUi,  J.  A  blU  to  refonn  a  contract,  m  an 
aUegatkm  of  fraud.  The  facts  shown  by  the 
record  are  as  follows:  In  August,  1894,  Guinn 
iBold  to  Graham  a  one-half  Interest  In  a  ^int- 
iDg-pices  and  newspaper  plant,  called  the  "Ben- 
ton News,"  In  Polk  county.  The  contract  waa 
(that  Mr.  Graham  was  to  hare  Uie  half  intoivat 
At  tme-half  the  prlee  the  iffeaa  and  plant  had 
cost  Mr.  Gnlnn,  with  one-half  of  the  expense 
■at  moTinc  It  from  CbartestcHi,  a  neighboring 
town.  Mr.  Guhm  falsely  stated  to  Graham 
.that  the  original  coat  price  was  1375^  and  the 
•expoises  915;  and,  beheTing  this  statement, 
<}rahnm  executed  his  note  for  |196,  that  being 
balf  of  the  aggregate  of  «875  and  tl5.-tiiat  1^ 
half  of  ¥380.  The  proof  draws  that  the  orig- 
inal price  waa  only  |1B0,  and  the  expense  of 
moTlng.  together  with  a  new  composing  stone 
and  some  new  material,  which  wwe  lumped 
in  with  the  other  expenses,  was  f  16.  Upon  the 
.execution  of  this  note,  Graham  and  Gulnn  be- 
came joint  owners  of  the  property,  and  nu  it 
itogetiier  until  January.  1896,  when  ilie  plant 
waa  destroyed  by  Are.  About  three  months 
.after  the  note  waa  executed,  Graham  became 
aware  of  tin  fraud  tbat  had  been  practiced  np- 
oa  him,  and  thereapon  accosted  Gnlnn  upon  the 
subject  What  tram^dred  In  that  cmiTersatlon 
and  snbsetiiiait  CGareraatUuis  Is  best  told  in 
the  language  of  complainant,  Graham,  urtio 
says:  "I  tM  him  lie  had  Obtained  the  note  by 
fraud  and  misrepresentation,  and  that  I  would 
■not  pay  more  than  half  of  the  cost  to  him  of 
the  outfit,  whldi  was  what  he  agreed  to  take; 
that  I  had  idaoed  ccmlldeDce  In  his  statement 
.as  to  what  It  coat  falm,  and  bad  been  deceived. 
I  proposed  to  ellber  pnrduae  from  Mr.  Gulnn 
his  half  of  the  outfit,  or  sdl  him  mln^  on  tin 
ibaals  of  $160,  the  amount  It  cost  hbn.  He 
was  teaching  at  the  time,  and  said  he  could 
4iot  take  charge  of  Qie  paper  until  his  aduol 
waa  out,  which  would  be  about  three  weeks, 
.and  agreed  that  we  would  adjuat  the  matter 
4»ne  way  or  the  other  as  soon  as  school  had 
■expired.  I  rested  content  with  that  agreement 
nntU  his  scbofd  was  out.  I  tbm  ai^iroadied 
'idm  on  the  s^Ject  again.  He  said  be  wanted 
.a  certain  horse  whidi  I  owned,  and  be  agreed 
to  take  the  horse  In  full  payment  of  the  outfit. 
If  I  would  pay  Mr.  Barrett,  the  person  who 
sold  the  outfit  to  him  (the  hwae  waa  worth  |75 
or  (80),  and.  In  addltlui  to  that,  he  would  glre 
me  all  that  was  due  the  firm  for  local  and  otlier 
.adT»tlBement8,  or  dues  for  subae^titHis,  which 
he  said  would  bring  the  price  of  the  press  and 
outfit  down  to  f  160.  But  he  wanted  to  resorre 
some  small  amounts  due  the  firm  from  some 
partlea  in  devoland,  amonntlDg  to  $4  or  $S.  I 
refused  to  have  him  reserve  anything  pertain- 
ing to  the  business,  as  I  couldn't  afford  to  have 
.any  tnrflier  business  rations  with  him.  Be- 
sides, I  beUeved  at  the  time  that  be  had  ca^- 
lected  a  part  of  this  mwiey,  and  failed  to  ac- 
■«oont  txa  IL  This  made  him  angry,  and  he 
-said  he  would  collect  fibe  note  Aw  |195;  that 


be  would  collect  It,  no  dUEermce  how  he  ob- 
tained It"  Again  he  says,  whu  Intmogated 
file  subject:  "As  above  statedi  we  agreed 
at  (me  time  to  adjust  tbe  matter  on  a  baala  of 
$15(^  and  he  agreed  to  my  pnq^tkn  to  el- 
ther  pay  me  my  part,  or  sell  his  to  me,  on  tbat 
basis;  or,  in  other  woxda.  It  he  purchased  CnMn 
me,  he  would  take  it  back,  and  refund  the 
money  whldi  I  had  paid  to  him.  He  said  at 
tin  ttaue  that  be  would  dedde  as  soon  aa  adiool 
was  out  which  he  would  do.  After  his  school 
was  out  he  tried  to  let  me  have  Us  part,  aiid 
that  he  would  rate  the  whole  outfit  at  a  price 
which  be  considered  not  nun  than  flSO.  pro- 
vided that  I  would  take  the  amount  due  ns  for 
advertisemaita  and  snbacriptions,  and  he  would 
take  my  hoxae  in  paymait  at  980;  bat  be 
wanted  to  reswe  cwtain  accounts  due  us, 
which  amounted  to  94  w  9B.  We  would  doubt- 
less have  traded,  if  he  had  not  dedred.  In  the 
contract,  to  make  this  reservation."  Again  he 
Bays:  "After  I  bad  aaoertalned  ttiat  Gnlnn 
had  practiced  a  fraud  upon  me,  and  by  misrep- 
resentatUms  obtained  the  note,  I  told  him  I 
wouldn't  pay  him  more  than  cate^isJf  ot  what 
the  outfit  cost  him,  but  that  we  most  adjust 
the  matter;  that  I  would  pay  him  on  the  basis 
of  91B0  for  the  outfit,  or  I  would  seU  It  to  blm: 
all  I  wanted  waa  the  money  I  bad  expended 
refunded  to  me,  and  I  would  charge  ootiilng 
for  the  time  I  had  devoted  to  the  borinem. 
He  was  teaching  school  at  the  thne,  and  said 
he  couldn't  take  charge  of  the  papa:  for  tliree 
weeks,  but  would  do  one  way  or  the  other 
afta  the  expiration  of  his  school  Q.  TUa  is 
t2ie  same  cUscnsdcm  mentioned  In  jam  direet 
examination.  Is  It  not?  A.  One  <tf  tiw  aame. 
but  there  were  otli«a."  Again  be  Is  aated  this 
queetloo,  and  answers  aa  foUowa:  **Q.  Did  you 
at  any  time  offer  or  tender  ^  mom^  to  Hie 
d^aidant  for  one-half  Interest  In  the  j/nam, 
etc.?  If  aot  atate  what  It  waa,  where  tt  was, 
and  bow  much  yon  tendered  Mm.  A.  I  had 
paid  him  986.  and  I.  at  Tarions  flmea,  told  Mr. 
Gnlnn  I  would  pay  the  balance  of  one-half  fiw 
cost  of  the  outfit,  vis.  one^ialf  of  9160,  which 
I  felt  waa  Cbe  contnust,  notvrittutandliig  lie  bad 
obtained  my  note^  through  false  repreaenta- 
tions,  for  a  larger  amoont  After  ha  aoed  me 
on  the  note,  I  tendered  him  tiie  balance  of  Oe 
money  whidi  I  considered  I  waa  Justly  doe  Um 
on  the  baala  of  our  ocmtiact.  tog^ber  wltii  balf 
the  coat  of  moving  same.  I  also  added  Inter- 
est and  counted  out  the  money  before  the 
court  and  offered  to  pay  tbe  cost  to  ttiat  ttane. 
and  am  yet  ready  and  wUUng  to  pay  It"  How 
often  such  conversations  occurred  between  tt>e 
parties  does  not  i^iear.  It  does  vpear  tiiat 
the  complainant  learned  definite  about  tbe 
4tii  or  5th  of  December,  1884, 1^  a  letter  from 
one  W.  T.  Barrett  that  this  fraud  had  been 
practiced  Q$K>n  hhn.  Three  we^  from  that 
time,  allowing  for  tbe  expiiatioa  of  Mr. 
Gnlnn's  school  term,  would  brtog  us  down  to 
about  tbe  23d  of  Dec^btf ,  1884.  The  news- 
paper outfit  was  destroyed  by  fire  In  Jannary. 
1696.  Tbe  exact  date  does  not  appear.  On 
the  8tii  of  August,  1S8S,  a  aettlenMBt  ot  thetr 


Digitized  by 


TennO 


GKAUAM  T.  GUINN. 


751 


newsin^  Affairs  was  had  between  the  com- 
plalnant  and  the  defendant,  and  at  that  time 
the  defendant  fell  hi  d^t  to  Oie  comphUnant 
In  the  amount  of  $23,  and  this  sum  was  credit- 
ed on  the  note  on  that  date,  In  the  following 
language:  "Credited  by  balance  on  settlement; 
August  9.  1S8S.  $28."  The  complainant 
givea  the  following  account  o£  this  credit:  "Q. 
In  what  way  was  the  $28  with  which  yon 
are  credited  on  August  9. 1^  paid?  A.  Part 
in  cadi,  and  the  other  part  in  labor  of  my  two 
sons,  at  $1^  each  per  we^  half  of  which 
was  chargeable  to  Qnlnn.  Q.  How  was  this 
Amount  credited  to  you  on  settlement  of  some 
4^  these  accounts,  or  on  a  setaement  of  the 
account  due  your  bods  for  labor?  A.  I  ex- 
pended nearly  all  the  money  necessary  to  run 
the  paper.  When  I  collected  money,  I  charged 
it  to  myself,  and  gave  myself  credit  for  the 
■amount  paid  out  by  me.  together  for  the  labor 
•of  my  two  boys^  at  $2.50  per  week,  for  both 
my  boys  did  all  the  work  of  printing  the  paper. 
Mr.  Guinn  generally  kept  the  money  he  col- 
lected, and  we  would  settle  the  amount  I  paid 
•out  more  than  the  collections,  and  the  amount 
<}ulnn  had  collected,  added  together  and  dl- 
Tided  by  two,  which  gave  the  amount  which 
Mr.  Qotnn  was  Indebted  to  me;  and,  as  he 
would  never  pay  it,  It  became  a  credit  on  the 
■amoout  I  was  Justly  due  Mr.  Guinn.  I  didn't 
Authorize  Mr.  Oulnn  to  credit  this  amount  on 
the  note  after  I  found  ont  the  fraud  which  had 
been  practiced  on  me,  for  I  didn't  consider  the 
note  valid.  Q.  Then  this  was  a  settlement  on 
coUectians  made  by  Iwth  of  you  and  the  labor 
•of  your  sons,  and  In  this  way  It  was  agreed  $23 
was  due  you,  was  it  not?  A.  I  do  not  re- 
member the  exact  amount  In  any  one  set- 
tlement, but  that  is  the  way  In  which  we  set- 
tled." The  defendant's  account  of  the  settle- 
ment is  embraced  In  the  following  questions 
and  answers:  "Q.  Did  Graluun  and  yourself 
bave  any  settlement  of  your  newspaper  affairs? 
It  BO,  when  was  It?  And,  If  anything  was  said 
about  your  note  at  that  time,  what  was  it? 
A.  Our  final  settlement  was  had  on  August  9, 
1896.  At  that  time  Graham  said  he  aim^  to 
pay  as  soon  as  he  could,  Q.  Was  anything 
■credited  on  the  note  at  that  time?  A.  There 
was  credited  $23,  as  a  balance  on  settlement." 

Tills  transaction,  it  will  be  remembered,  was 
long  after  ttue  destruction  of  the  newspaper 
plant  by  fire.  In  view  of  the  relations  gTiHting 
between  the  parties  at  that  time,  we  cannot 
believe  that  the  complainant.  Graham,  made 
the  statement  attributed  to  him  by  the  defend- 
ant, to  the  effect  that  he  would  pay  the  note  as 
«oon  as  he  could.  Nor  do  we  think  that  the 
complainant  directed  the  credit  to  be  entered 
apcm  the  note.  Fnwi  various  facts  In  this  rec-' 
ord,  not  necessary  to  detail  here  at  length,  we 
ttiink  that  the  complainant's  deposition  Is  en- 
titled to  more  credit  than  the  deposition  of  the 
defendant,  and  that  the  complainant's  deposi- 
tion, as  above  quoted,  states  the  true  facts  of 
the  settlement  To  summarize  the  facts  upon 
this  point,  it  appears  Uiat  the  complainant  dis- 
covered the  trsLXii  that  had  been  practiced  up- 


on him  about  three  months  after  he  purchased 
an  hiterest  ht  the  paper;  that  he  theret^)on  a^- 
preached  the  defendant  upon  the  subject,  and 
accused  Urn  of  the  fraud,  and  showed  him  the 
proofs  that  he  had,  consisting  of  letters  from 
defendant's  veaaAtx,  Barrett;  that  defmdant  at 
that  time  substantially  admitted  that  be  had 
mlsreiHresented  to  the  complainant  the  amount 
he  had  given  Barrett  for  the  paper,  and  agreed 
that  at  the  end  of  three  weeks  he  would  settle 
with  the  comidainant  on  the  bads  of  the  ord- 
inal purchase  price  from  Barrett,  $1S0,  tither 
by  selling  out  to  complainant,  or  by  buying  him 
out;  that  at  the  expiration  ot  three  weeks 
complainant  again  sp(^e  to  d^oidattt  upon 
the  subject,  and  they  endeavored  to  settle  the 
matter  by  complainant  taking  the  plant  on  the 
basis  of  the  original  purchase  price  from  Bar- 
rett (that  Is,  $160),  but,  hi  arranging  details, 
failed  to  agree,  and  that  thereupon  negotiations 
■were  broken  off,  the  defendant  saying  that  he 
would  Insist  xipon  collecting  the  note  as  orig- 
inally written,  $196;  that  within  a  numth  from 
this  time  the  newspaper  was  destroyed  by  Are, 
but  that  during  that  interval  the  complainant 
and  defendant  continued  to  run  the  pap^;  that 
on  August  9, 1896,  the  parties  bad  a  setUement 
on  the  basis  6f  charging  each  with  his  collec- 
tions and  crediting  each  with  his  expradltnres. 
and  that  on  this  settlement  the  defendant  fell 
In  debt  to  the  complatuaut  in  the  sum  of  $23: 
that  this  $23  was  not  paid  by  the  defendant 
to  the  complainant,  but  a[Q)lled  by  him  on  the 
Indebtedness  of  the  complainant  to  him  for  the 
purchase  price  of  the  half  Interest  of  the  plant: 
that  defendant,  of  his  own  motion,  credited  this 
amount  on  the  note;  that  the  matter  rested  la 
this  way  until  the  16th  of  September,  1895, 
when  the  defraidant  sued  the  complainant  be- 
fore a  Justice  of  the  peace  on  the  note;  that 
upon  this  suit  being  brought  the  complainant 
offered  the  defendant  the  amount  he  conceived 
to  be  due,  with  Interest,  but  the  defendant  re- 
fused it;  that  the  suit  was  continued  until  Oc- 
tober 12,  1895,  and  In  the  meantime,  on  the 
10th  of  October,  1896,  the  present  suit  was 
brought.  Under  this  state  of  facta,  is  the 
complainant  entitled  to  a  itfonnatlon  of  tbe 
contract? 

The  correction  of  mistakes  in  written  In- 
struments, occurring  by  accident,  fraud,  or 
otherwise,  has  been  one  of  the  a<^owIedged 
liranches  of  equity  Jurisprudence  from  the 
earliest  history  of  the  court.  Andrews  v. 
GlUesplev  47  N.  Y.  491.  This  Jurisdiction  ex- 
ists—First,  where  there  is  a  mutual  mistake; 
second,  where  there  has  been  a  mistake  of 
one  party,  accompanied  by  fraud  or  other  In- 
equitable conduct  of  the  remaining  parties, 
Jackson  v.  Magbee,  21  Fla.  622;  Kilmer  v. 
Smith,  77  N.  T.  227;  Savhigs  Institution  v. 
Burdlck.  87  N.  Y.  40;  3  Pom.  Eq.  Jur.  i  1376, 
and  cases  cited.  This  relief  has  long  been 
recognised  and  administered  in  Tennessee. 
Barnes  v.  Gregory,  1  Head.  236;  Kelley  v. 
McKlnney,  6  Lea,  164;  Deaklns  v.  Alley.  9 
Lea,  494;  TaUey  v.  Courtney,  1  Helsk.  718; 
Johnson  v.  Johnson,  8  Baxt  261;  X>aTldson  t. 
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(Jreer,  3  Sneed,  385;  Bailey  v.  Bailey,  8 
Humph.  230;  Helm  v.  Wright,  2  Humph.  72; 
Perry  v.  Pearson,  1  Humph.  431;  Wood  t. 
Goodrich,  9  Yerg.  266.  Hie  principle  on 
which  courts  of  equity  rectify  an  instrument 
80  as  to  enlarge  Its  operation,  or  to  convey  or 
enforce  rights  not  found  In  the  writing  Itself, 
and  make  It  conform  to  the  agreement  as 
proved  by  parol  evidence,  on  the  ground  of 
an  omiBslon  by  mutual  mistake,  or  on  the 
ground  of  mistake  of  one  party  when  super- 
induced by  the  fraud  of  the  other,  in  the  re- 
duction of  the  agreement  to  writing,  Is  that 
in  equity  the  previous  oral  agreement  la  held 
to  subsist  as  a  binding  contract,  notwith- 
standing the  attempt  to  put  It  In  writing; 
and  upon  clear  proof  of  these  terms  the  court 
will  compel  the  incorporation  of  the  omitted 
clause,  or  the  modification  of  that  which  is 
inserted,  so  that  the  whole  agreement,  aa 
actually  intended  to  be  made,  shall  be  truly 
expressed  and  executed.  2  White  &  T.  Lead. 
Cas.  Bq.  pL  1,  pp.  1006.  1007,  citing  Hunt  v. 
Roosmaniere's  Adm'r,  1  Pet.  1;  Oliver  v.  In- 
surance Co.,  2  Curt  277,  Fed.  Cas.  No.  10,- 
iOS.  As  stated  In  2  Pom.  Bq.  lur.  {  870: 
"Reformation  is  appr(H>rIate  when  an  agree- 
ment has  been  made  or  a  transaction  has 
been  entered  into  or  determined  upon  as  In- 
tended by  all  parties  interested,  and  in  re- 
ducing such  agreement  or  transactloQ  to  writ- 
ing, either  through  the  mistake  common  to 
both  parties,  or  through  the  mistake  of  the 
plalntlfT,  accompanied  by  the  fraudulent 
knowledge  and  procurement  of  the  defend- 
ant, the  written  instrument  falls  to  express 
the  real  agreement  or  transaction.  In  such 
a  case  the  Instrument  may  be  corrected  so 
that  it  shall  truly  represent  the  agreement  or 
transaction  actually  made  or  determined  up- 
on, according  to  the  real  purpose  and  Inten- 
tion of  the  parties."  Or  as  correctly  stated 
In  a  note  to  Page  t.  Hlggins  (Mass.)  6  Lawy. 
Rep.  Ann.  158  (s.  c.  22  N.  B.  63):  "A  court 
of  equity  will  restrict  the  operation  of  a  deed 
to  the  actual  Intent  of  the  parties,  by  order- 
ing the  deed  to  be  reformed,  or  by  enjoining 
a  party  from  availing  himself  of  the  deed  be- 
yond tXie  mutual  understanding  and  Intention 
of  the  contract;*'  citing  Wilcox  r.  Lucas,  121 
Mass.  21;  Broadway  v.  Buxton,  43  Conn.  282; 
Beardsley  v.  Knight,  10  Vt.  18S;  Shattuck  v. 
Gay.  45  Vt.  487;  Tabor  t.  Cllley,  58  Vt  487; 
May  T.  Adams,  2  New  Eng.  Rep.  204,  68  Vt. 
74.  And  again:  "Deeds  may  be  reformed, 
not  only  in  cases  where  the  mistake  consists 
.  in  the  omission  or  Insertion  of  words  oi 
clauses  dontrary  to  the  intention  of  the  par- 
ties, but  in  cases  where  the  parties  under- 
stood what  language  was  contained  in  the 
deed,  if  they  believed  the  description  cor- 
responded with  the  actual  boundaries  Intend- 
ed, and  were  mistaken  therein;"  citing  John- 
son T.  Tflber,  10  N.  T.  319;  De  RIemer  v.  Oan- 
tlllon,  4  Johns.  Ch.  80;  Bush  v.  Hicks,  60  N. 
T.  298;  BaUey  v.  Woodbury,  BO  Vt.  166;  Tabor 
V.  0111^,  58  Vt.  487;  Bfay  v.  Adams,  suimu 
In  our  own  case  of  Barnes  t.  Qregorj,  aapnt. 


the  deed  gave  a  description  of  the  land,  and 
stated  that  it  contained  30  acres,  more  or 
less;  but,  by  the  fraud  of  the  defendant  be 
led  the  complainant  to  believe  that  there  was 
only  30  acres,  and  that  that  was  the  result  of 
a  survey  made  the  day  before.  The  com- 
plainant— the  sale  being  made  by  the  acre — 
was  Induced  to  accept  settlement  on  that  bas- 
is; a  part  being  cash,  and  part  in  notes.  The 
deed  and  the  notes  were  fully  understood  by 
the  parties  at  the  time;  that  is,  they  intend- 
ed to  write  the  deed,  and  it  was  written,  and 
they  intended  to  make  the  settlement  as  tt 
vras  made.  But  this  state  of  mind  and  this 
willingness  on  the  part  of  the  complainant 
were  brought  about  by  the  fraadnlent  mis- 
representatlons  made  to  him  by  the  defend- 
ant and  relied  upon  by  the  complainant.  A 
reformation  was  granted.  It  appeared  in 
that  case  that  the  complainant  did  not  know 
exactly  the  number  of  acres  contained  In  his 
own  tract  and  that  the  surrey  had  been 
made  the  day  before  by  the  defendant  in 
fact  with  the  surveyor,  to  ascertain  the  acre- 
age. The  same  thing  occurred,  in  substance. 
In  Deaklns  r.  Alley,  suprai  in  general  terms. 
So  In  the  pre8«it  case  the  complainant  Intend- 
ed to  aecute,  and  the  defendant  Intended  to 
receive,  a  note  ft>r  flOfi-  But  this  state  of 
wlIHngness  njKm  the  part  of  the  complain- 
ant was  superinduced  by  the  fraudulent 
statement  of  the  defendant  that  these  figures 
represented  one-half  of  the  value  of  the 
property  agreed  upon  as  a  basis  of  ttie  con- 
tract; that  Lb,  one-balf  <rf  what  defendant 
had  agreed  to  give  Barrett,  together  with  one- 
half  of  the  expense  of  moving  the  idant  I'n- 
der  the  authorities  above  cited,  and  on  prin- 
ciple, we  tblnk  there  Is  no  doubt  that  the 
complainant  is  entitled  to  a  refonnattmi,  un- 
less be  has  too  long  delayed  action,  or  has 
so  acted  under  the  contract  as  to  afflnn  it  Id 
the  form  in  which  It  was  written. 

We  shall  now  consider  this  queetltMi:  D(» 
the  facts  above  stated  show  that  tbe  cnm- 
plainant  too  long  delayed  to  avail  himself 
of  his  right  to  a  reformation,  or  that  by  bis 
conduct  he  affirmed  the  transaction  In  its 
original  form?  As  already  stated,  tbe  basis 
of  this  action  Is  that  the  complainant  was 
induced  to  sign  the  contract  in  tbe  form  in 
which  It  was  signed,  by  reason  of  frand  prac- 
ticed upon  Um  by  the  defendant  Refbrma- 
tion  of  contracts  Is  one  of  the  methoda  by 
which  a  court  of  equity  relieves  persons  from 
the  consequences  of  fraud  practiced  upon 
them.  Prof.  Pomeroy,  bi  the  opening  sec- 
tion of  his  discussion  on  actual  fraud.  In 
enumerating  the  relief  which  are  granted 
for  this  cause  in  equity,  states  as  a  second 
ground  the  following:  "<2)  Tbe  aArmatlTe 
relief  of  reformation,  hj  which  a  written  In- 
strument is  corrected,  and  perhaps  re-execut- 
ed, when,  through  fraud  of  the  other  pftrty, 
it  failed  to  express  the  real  relations  which 
existed  betwe^  the  two  parties.**  2  Pom. 
Bq.  Jnr.  |  872.  In  order  to  entitle  one  to 
this  relief,  be  must  act  with  psomptness,  as 
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In  all  other  cases  wbere  affirmatlTe  relief  In 
equity  Is  sougbt  on  the  ground  of  fraud.  Up- 
on this  sabject  Prof.  Pomeroy  says:  "All 
these  considerations  as  to  the  nature  of  mis- 
representations require  great  pnnctuallty  and 
promptness  of  action  hy  the  deceived  party, 
upon  his  dlscoTery  of  the  fraud.  The  per- 
son 'who  has  been  misled  is  required,  as  soon 
as  he  learns  the  truth,  witii  all  reasonable 
diligence  to  dlsafQrm  the  contract  or  aban- 
don the  transaction,  and  give  the  other  party 
an  opportunity  of  rescinding  It,  and  of  re- 
storing both  of  them  to  their  original  posi- 
tion. He  Is  not  allowed  to  go  on  and  derive 
all  possible  benefits  from  the  transaction,  and 
then  claim  to  be  relieved  from  bis  own  obli- 
gations a  rescission  or  a  refusal  to  per- 
form on  hlB  own  part  If,  after  discovering 
the  untruth  of  the  representations,  he  con- 
ducts himself  with  reference  to  the  transac- 
tion as  though  It  was  still  existing  and  bind- 
ing, he  thereby  waives  all  benefit  of  and  re- 
lief from  the  misrepresentation."  2  Pom. 
Eq.  Jur.  I  887.  And  again  the  same  authw- 
ity  says:  "The  injured  party  must  assert  his 
remedial  rights  with  diligence  and  without 
delay,  upon  becoming  aware  of  the  fraud. 
After  he  has  obtained  knowledge  of  the 
fraud,  or  has  been  informed  of  facts  and  cir- 
cumstances from  which  such  knowledge 
would  be  Imputed  to  him,  a  delay  in  Insti- 
tuting judicial  proceedings  for  relief,  al- 
though for  a  less  period  than  that  prescribed 
by  the  statute  of  limitations,  may  be,  and 
generally  will  be,  regarded  as  an  acquies- 
cence; and  this  may  be,  and  generally  will 
be,  a  bar  to  any  equltsble  remedy.  To  this 
rule  there  is  one  llmKatlou.  It  applies  only 
when  the  fraud  is  known,  or  ought  to  have 
been  known.  No  lapse  of  time,  no  delay  In 
bringing  a  suit,  however  long,  will  defeat  the 
remedy,  provided  the  Ignorant  party  was 
during  all  this  Interval  ignorant  of  the  fraud. 
The  duty  to  commence  proceedings  can  arise 
only  upon  his  discovery  of  the  fraud,  and  the 
possible  effect  of  his  laches  will  begin  to  op- 
erate only  from  that  time."  Id.  S  817.  And 
see  Lawrence  v.  Dale,  3  Johns.  Gh.  23.  Or,  as 
stated  In  a  note  to  the  last-mentioned  case,  re- 
ported In  1  New  York  Chancery  Reports,  630: 
"When  a  party,  vrith  full  knowledge,  or  with 
sufficient  notice  or  means  of  knowledge,  of  his 
rights,  and  of  all  the  material  facts,  lies  by  for 
a  conslderabletlme,  orabstalns  from  Impeach- 
ing the  transaction,  so  that  the  other  party  is 
Induced  to  suppose  that  it  is  recognized,  it  la 
acqulescsice;  and  the  transaction,  although 
originally  Impeachable,  becomes  unimpeach- 
able in  equity;"  citing  Cholmonddey  v.  Clin- 
ton, 2  Mer.  171.  301;  Honner  v.  Morton,  3 
Buss.  65;  Selsey  v.  Bhoades.  1  BUgh  (N.  S.)  1; 
Vlgers  V.  Pike,  8  Clark  &  F.  562,  650;  Char- 
ter V.  Trerelyan,  11  Clark  &  F.  714;  Odlln 
V.  Gove.  41  N.  H.  465;  Bassett  v.  Manufac- 
turing Co^  47  N.  H.  426;  Peabody  v.  Flint, 
6  Allen,  62;  Fuller  v.  Melrose,  1  AUen,  166; 
liMh  V.  Adams,  10  Cush.  2t^;  Briggs  v. 
Smith,  6  R.  I.  213;  Oobb  v.  Hatfield,  46  N.  T. 
43S.W.-4S 


633.  As  to  what  delay  would  make  it  In- 
cumbent upon  the  court  to  deny  relief.  It 
cannot  be  determined  by  any  set  rule,  but 
must  be  determined  upon  the  facts  and  cir- 
cumstances of  each  particular  case.  We 
have  not  had  access  to  any  case  wbere  the 
question  rested  upon  an  applicatltm  to  re- 
form a  contract  All  of  the  cases  which  we 
have  bad  an  opportunity  of  examlntng  were 
cases  of  rescission,  but  the  principle,  as  we 
have  already  settled,  must  necessarily  be  the 
same.  There  Is  one  case,  however,  in  this 
state  (Kelley  v.  McKlnney,  5  Lea,  164),  where 
the  court  allowed  a  reformation  after  the  ex- 
piration of  10  months  from  the  time  when 
knowledge  first  came  to  complainant.  In 
that  case  the  deed  complained  of  was  made 
on  the  15th  of  December,  1874,  and  convey- 
ed to  the  complainant  60  acres  only,  when  It 
should  have  conv^ed  00  acres.  The  com- 
plainant received  the  deed  at  the  time  with 
the  remark  that  it  would  not  do,  and  after- 
wards refused  to  register  It,  and  filed  a  bill 
for  reformation  on  the  9th  of  October,  1875. 
In  that  case  the  court  granted  the  relief  with- 
out raising  the  question  of  lapse  of  time.  If 
we  go  to  cases  of  rescission  for  Illustration, 
we  find  In  the  case  of  Donelson  v.  Weakley, 
8  Yerg.  178,  It  was  held  that  wbere  there 
was  mutual  Indulgence  upon  both  sides,— to 
the  one  for  the  pertormance  of  an  executory 
agreeement,  and  to  the  other  for  the  pay- 
ment of  the  consideration,— there  might  be  a 
rescission,  even  after  the  lapse  of  six  years, 
for  a  continuing  cause.  In  the  case  of  Scott 
V.  Johnson,  6  Heisk.  614,  It  appeared  that  the 
complainant,  Nancy  M.  Scott,  sold  to  the  de- 
fendant, Johnson,  a  tract  of  land  on  the  7th 
of  May,  1862;  that  she  placed  the  deed  in 
the  hands  of  her  agent,  Brlnkley,  to  hand  to 
Johnson  and  receive  the  money;  that  John- 
son, contrary  to  the  agreement  between  him- 
self and  complainant,  fraudulently  paid  to 
her  agent  a  portion  of  the  consideration  in 
Confederate  money;  that,  upon  knowledge 
of  this  fact  being  brought  to  her  attention, 
she  Imnaediately  complained  of  the  fraud, 
but  that  she  was  then  about  to  go  South; 
that  it  was  dangerous  at  that  time  to  insti- 
tute proceedings  to  repudiate  Confederate 
money,  owing  to  the  state  of  the  country; 
that  she  told  her  agent  to  take  the  money 
South,  and  do  the  best  he  could  with  it;  that 
he  lent  It  out,  except  f2,000,  which  he  appro- 
priated to  the  payment  of  her  debts;  that  In 
1863  she  returned  to  Memphis,  and  gave  no- 
tice to  the  defendant  that  she  intended  to  re- 
pudiate the  trade,  and  brought  with  her  a 
note  for  |10iOOO,  which  was  part  of  the  con- 
sideration; and  that  she  finally  brought  suit 
on  the  6tfa  of  April,  1866.  It  was  held  by  a 
divided  court  that  she  did  not  come  too  late, 
and  that  the  rescission  might  be  granted; 
also,  that  the  act  of  lending  the  money,  un- 
der the  circumstances,  would  not  preclude 
her.  This  case  goes  to  the  very  verge  of  the 
law.  We  have  not  been  able  to  find  that  it 
baa  ever  been  dted  with  approval  upon  tbla 
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point  Blnce  It  wu  Oedded.  We  think  It 
doubtful  if  It  can  be  Bustalned  upon  princi- 
ple. In  Fedc  v.  Bullard,  2  Humph.  41.  It 
was  held  that  resclsBlon  would  not  be  grant- 
ed after  the  lapse  of  nine  years  from  the 
sale  of  land  1^^  an  agent,  and  after  the  lapse 
of  seven  years  from  the  couTeyance  by  the 
vendor  hims^,  upon  the  discovery  by  the 
latter  that  his  conveyance  covered  more  and 
better  land  than  he  thought,  even  If  the  ven- 
dor's agent  was  fraudulently  misled  1^  the 
purchaser;  the  facts  beHag  such  as  the  pur- 
chaser could  not  have  concealed,  and  such  as 
the  vendor  might  at  any  moment  have  ac- 
quired full  knowledge  of.  In  the  case  of 
KnuckoUs  V.  Lea,  10  Humph.  676.  586,  It  Is 
sta:ted  In  general  terms  that  the  complainant 
should  have  sought  bis  remedy  as  soon  as  he 
ascertained  that  It  was  needed  for  the  effec- 
tuation of  justice  to  himself,  but  an  exam- 
ination of  that  case  will  show  that  the  com- 
plainant had  ratified  the  trade  by  paying 
several  of  the  notes.  Moreover,  the  trade 
was  made  on  the  22d  of  April,  1887,  and  the 
complainant  tai  that  case  did  not  make  com- 
plaint until  the  9th  of  November,  1839,  and 
allied  hi  his  bill  that  he  had  discovered  the 
fraud  iwacttced  upon  him  soon  after  enter- 
ing into  possession  of  the  premises,  and  the 
bill  was  not  filed  until  nearly  two  years  after 
such  discovery.  In  Campbell  v.  Foster,  2 
Tens.  C!h.  402,  the  rescission  was  not  applied 
for  for  ova  two  years,  and  during  that  In- 
terval the  complainant  cestui  que  trust  had 
used  the  money  and  sold  the  land  received  in 
exchange,  permitted  valuable  improvements 
to  be  put  on  the  land  conveyed  by  him  in  ex- 
change, and  expressed  no  disapproval  of  the 
trade  at  any  time  up  to  his  death;  the  bill 
having  been  filed  by  a  trustee  representing 
the  complainant  estate.  The  case  of  Black- 
man  V.  Stone,  3  Tenn.  Ch.  370.  379,  passed 
off  on  the  Idea,  as  to  this  subject,  that  the 
cross  complainant.  Stone,  had  aflSrmed  the 
transaction  by  acting  upon  It  The  case  of 
Obadwell  v.  Winston,  Id.  110,  went  off  upon 
the  same  Idea,  It  there  appearing  that  the 
parties  acted  under  the  contract  for  several 
jears.  The  time  In  the  present  case  Is  less 
than  that  In  any  of  the  cases  mentioned,  ex- 
■cept  the  case  of  Kelley  v.  McEinuey,  supra, 
which  was  10  months.  H^  the  time  Is  the 
same,  from  January  untn  October,  but  the 
•complainant  In  the  case  we  are  now  deciding 
made  Instant  complaint  of  the  fraud.  He 
was  asked  to  delay  three  weeks  by  the  de- 
fendant, and  granted  the  ielaj.  Thin  was 
a  case  of  mutual  Indulgence.  At  the  expira- 
tion of  that  time  they  attempted  to  adjust 
their  matters,  and  disagreed.  Wltliln  a 
month  the  subject-matter  of  contract  was  de- 
stroyed. It  was  not  contrary  to  the  com- 
plainant's position  In  the  matter  that  he 
should  continue  to  act  with  the  defendant  In 
the  use  of  the  newspaper  plant,  because  he 
was  not  seeking  a  rescission,  but  only  a  ref- 
ormation of  the  contract.  Insisting  upon  his 
right  to  retain  the  half  Interest  In  the  prop- 


erty under  the  contract  as  originally  made, 
and  only  denied  the  defendant's  right  to  cooi- 
jfei  him  to  pay  more  than  was  agreed  upon 
originally.  It  was  not  Inconsistent  that  the 
d^endant  should  meet  the  comjAainant,  and 
settie  their  expenses  and  collecttous.  Fur- 
thermore, the  complainant  having  fnUjr  In- 
formed ihB  defendant  of  his  disaattoCaetlon 
with  tiie  contract  and  his  intention  to  have 
it  reformed,  and  his  purpose  not  to  pay  the 
amount  which  he  had  been  ttauAnleaay  In- 
duced to  i^ree  to  pay  in  the  note,  tbe  de- 
fendant being  thus  put  upon  his  ffoard,  and 
not  at  all  misled  as  to  com^ainaat's  pur- 
poses, we  do  not  think  that  undcar  Qieae  di^ 
Gumstances  the  dday  to  Institute  the  actual 
lltlgatkm  seeking  a  reformation  was  too  long. 

The  chancellor  granted  the  complainant  the 
relief  he  sought,  and  In  addition  to  this  found 
that  the  complainant  was  Indebted  to  t2ie  de- 
fendant in  the  sum  of  beliv  half  of 
tbe  original  V150,  and  a  half  of  the  expwtne 
item  of  VIS,  and  that  this  was  oititled  to  a 
credit  of  V36  entoed  upon  the  notew  and  gave 
the  defendant  a  decree  against  the  complain- 
ant for  the  balance,  with  Interest  firom  tlie 
6th  day  of  August,  1895,  amonntlns  to  in  all 
$50.80.  There  is  no  error  In  thla  whldi 
the  deCendant  can  complain.  The  result  Is 
that  the  decree  of  the  chancdlOT  will  be  in 
all  things  affirmed.  The  costs  of  tUa  court 
will  be  paid  by  the  deffoidanL  The  costs  of 
the  lower  court  will  be  paid  as  decreed  Iv 
the  chancellor. 

WII^N  and  BABTON,  JJ.,  concor. 

Affirmed  oraUy  by  siqrane  coart  October  27, 
1897.  -V 


GRADT  V.  NBWUAN. 

(Coutt  of  Appeals  of  Indian  TMrrftMy.  Tan. 
14.1888.) 

CHATTEI.  UoRTainXS— P08SK8Si03(  BT  IIORTOiOU 

—Right  to  Ritt>KSM— Bstoppbl— Assioxvsxts. 

The  assignee  of  a  chattel  mortsage  prorid- 
ing  that  the  mortgagor  should  retaJn  possessioB 
until  the  matori^  of  the  debt,  who  obtained 
posseasion  of  sua)  property,  before  conditioa 
broken,  under  promise  to  the  mortgagor  that 
he  might  redeem,  and  that  on  paymrat  of  the 
debt  the  possession  should  be  restored  to  him, 
was  e8top[»ed  to  set  up  an  alleged  antrator  title 
in  a  suit  by  the  mortgagor  for  the  cancellation 
of  such  mortgage  and  tbe  recovery  of  sa<4i 
property  and  damages  tor  its  retention,  in 
which  it  appeared  that  such  debt  had  been  mote 
than  paid  by  the  use  of  such  property  and  tbe 
conrersion  of  a  portion  thereof  by  sndi  sa- 
slgnee,  and  therefore  it  was  not  error  to  treat 
h^  as  a  mortgagee  in  possession. 

Appeal  from  tbe  United  States  court  for 
the  Central  district  of  the  Indian  Territory; 
before  Jitstlce  C.  B.  Stuart,  February  22,  ISS6. 

Suit  In  equity  by  Oharles  Newman  against 
John  M.  Grady.  From  a  decree  In  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 

B.  Sarlls.  for  plaintiff  hi  error,  fi.  Calkins, 
O.  B.  Daiison,  and  N.  B.  Maxey.  tor  appellees 
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CLAYTON,  J.  This  suit  was  brought  on 
the  equity  aide  of  the  docket  In  the  court  be- 
low by  Charles  Newman,  the  appellee,  lo  set 
aside  and  cancel  a  certain  promissory  note 
for  $239.45,  and  a  chattel  m(»>tgage  to  secure 
the  payment  of  the  same,  both  executed  by 
him  to  one  Charles  taxis  on  the  31st  d&y  of 
August,  ISSl,  which  said  note  and  mortgage 
were  afterwards,  and  before  maturity,  for  the 
consideration  of  $100,  assigned  to  John  M. 
Grady,  the  appellant,  who  took  possession  of 
the  mortgaged  property.  Both  Lang  and 
Grady  were  made  parties  defendant  to  this 
salt,  but  no  service  was  had  on  Lang.  The 
complaint  alleges  that  the  aforesaid  note  and 
mortgage  were  executed  by  Newman  while  he 
was  In  such  a  state  of  intoxication  as  to  be 
legally  incapable  of  entering  Into  a  contract, 
and  that  Lang,  the  mortgagee,  fraudulently 
assisted  In  bringing  about  this  condition; 
and,  further,  that  at  the  time  that  Orady,  the 
appelant,  purchased  the  said  note  and  mort- 
gage and  took  possession  of  the  said  property, 
he  (Grrady)  was  told,  and  otherwise  had  no- 
tice of,  the  above  facts.  Prayer  for  the  can- 
cellation of  the  note  and  mortgage,  and  for 
possession  of  the  property,  and  damages  for 
Its  retention.  The  answer  of  Grady  denied 
all  of  the  allegations  of  the  comidalnt,  and 
alleged:  First,  that  the  mortgaged  property 
was  noj  the  property  of  Newman  at  the  time 
of  the  execution  of  the  note  and  mortgage 
aforesaid,  but  that  it  belonged  to  and  was 
owned  by  him  (Orady);  and,  second,  that  the 
note  and  mortgage  were  duly,  and  without 
fraud,  executed  to  Lang,  and  without  notice 
assigned  by  him  to  Grady,  and  that  Newman 
bad  wholly  failed  to  pay  off  or  discharge  the 
same.  Prayer  for  the  possession  of  the  mort- 
gaged pn^rty  and  costs.  Upon  the  Issues 
proof  was  taken,  and  the  cause  referred  to 
a  master,  with  direction  to  state  an  account 
between  the  parties.  The  master  found  from 
the  proof,  as  shown  by  his  report,  to  wit: 
*That  on  the  Slat  day  of  August,  1S91,  plain- 
tiff, Newman,  executed  to  defendant  Chas. 
Lang  his  promissory  note  for  the  sum  of 
$239.46,  due  and  payable  on  the  30th  day  of 
September,  1891,  and  that  on  the  same  date 
plaintiff  executed  a  chattel  mortgage  in  favor 
of  said  Lang  to  secure  said  Indebtedness. 
*  *  *  That  under  the  said  mortgage,  i^aln- 
tiff,  Newman,  was  to  retain  possession  of 
said  property  until  the  30th  day  of  Septem- 
ber, 1891,  when  the  said  promissory  note 
should  fall  due.  That  at  the  time  plaintiff 
executed  said  promissory  note  and  mortgage 
be  was  Indebted  to  the  said  defendant  Lang 
In  the  sum  of  $239.45.  That  at  the  time 
plaintiff  executed  said  promissory  note  and 
mortgage  be  was  sufficiently  sober  and  In  pos- 
session of  bia  faculties  to  understand  the  na- 
ture and  extent  of  his  acts,  and  that  he  at 
tliat  time  understood  the  nature  and  contents 
of  the  Instrument  In  question.  That  on  the 
10th  day  of  September,  1891,  said  defendant 
Lang,  for  and  In  consideration  of  the  sum  of 
$100.  assigned  the  said  note  and  mortgage  to 


the  defendant,  John  Grady;  that  plaintiff  no- 
tified and  requested  said  Grady  not  to  buy 
said  note  and  mortgage  before  said  Grady 
had  paid  any  consideration  therefor,  but  that 
said  notification  and  request  was  made  by 
plaintiff,  Newman,  on  the  ground  that  he 
could  not  redeem  the  mortgaged  property  aft- 
er such  assignment,  and  not  upon  the  ground 
that  said  mortgage  and  uote  bad  been  fraud- 
ulently obtained  from  him.  That  said  Grady 
thereupon  assured  plaintiff  that  he  could  re- 
deem said  payment  of  the  debt  at  the  time 
that  the  same  should  fall  due.  That  there- 
upon said  Grady  paid  said  Lang  the  said  con- 
sideration of  $100  for  said  note  and  mort- 
gage, and  at  once,  and  before  the  debt  or 
note  was  due.  to<A  possession  of  said  prop- 
erty described  In  said  mortgage,  and  has  had 
possession  thereof  since  said  date."  In  stat- 
ing the  account,  the  master,  treating  appel- 
lant, Grady,  as  a  mortgagee  In  possession, 
gave  bim  credit  for  the  face  value  of  the 
note,  with  Interest,  and  charged  him  with  the 
rents  and  profits  of  the  mortgaged  property, 
and  with  the  value  of  certain  portions  of  it 
that  be  (Grady)  had  converted  to  his  own 
use,  and  consumed.  The  balance,  as  shown 
by  the  master's  report,  left  Grady  in  debt  to 
Newman  In  the  sum  of  92  cents;  that  Is, 
that  the  mortgage  debt  had  been  overpaid  by 
that  amount.  Exceptions  were  filed  to  this 
report,  which  were  overruled  by  the  court, 
and  exceptions  duly  saved. 

The  above  facts  found  by  the  master  are 
amply  sustained  1^  the  proof.  Appellant 
himself  admits  that  at  the  very  time  of  the 
assignment  of  the  mortgage  to  him  by  Lang, 
Newman  was  protesting  on  the  ground  that 
he  would  not  be  permitted  to  redeem,  and 
that  be  told  him  he  should  have  that  right, 
and,  upon  payment  of  the  debt,  the  possea- 
Bion  of  the  premises  would  be  restored  to  him. 
And,  in  addition  to  this,  the  mortgage  Itself, 
In  express  words,  conveyed  all  of  the  mort- 
gagor's "household  goods"  contained  In  the 
mortgaged  house,  and  the  proof  Is  that  appel- 
lant took  poesesslon  of  these  goods  at  the 
time  he  possessed  himself  of  the  premises, 
and  as  to  them  there  Is  no  pretense  but  that 
the  title  was  In  the  mortgagor.  The  court.  In 
its  decree^  found  that  Orady  took  possession 
of  the  premises  under  the  mortgage  before 
the  debt  secured  thereby  became  due,  and 
that  fbe  said  debt  had  been  more  than  paid 
by  the  use  and  conversion  of  the  mortgaged 
property  taken  by  Orady,  and  that  the  said 
debt  had  been  fully  satisfied,  and  that  New- 
man had  the  right  to  redeem.  The  court  tben 
decreed  a  surrender  and  cancellation  of  the 
mortgage  and  a  delivery  up  of  the  possession 
of  the  premises,  and  judgment  for  92  cents 
and  costs  against  Orady.  To  all  of  which  ex- 
ceptions were  duly  saved.  It  Is  contended 
by  counsel  for  Grady  that  the  proof  In  the 
case  showed  that  the  title  to  the  mortgaged 
property  at  the  *\me  of  the  execution  and  as- 
signment of  the  mortga^,  as  well  as  at  the 
time  of  taking  possession,  was  in  him  (Qra- 
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and  therefore  the  court  erred  In  dccLirlng 
him  to  be  a  mortgagee  In  possesion  of  the 
mortgaged  premises,  and  In  charging  him 
with  the  rents  and  pn^ts  of  the  premises. 
The  proof  upon  the  question  of  the  appellant 
haTlng  been  the  owner  of  the  premises  at  the 
time  of  the  execution  and  assignment  of  the 
mortgage  Is  not  convlndug,  but,  be  that  as 
It  may,  there  is  another  reason  why  this  con- 
tention cannot  prevalL  We  are  of  the  opin- 
ion that  In  a  court  of  equity  an  assignee  of  a 
mortgage,  In  possession  of  the  mortgaged 
premises,  the  assignment  having  been  made 
before  condlttons  broken,  and  possesion  tak- 
en with  a  promise  to  the  mortgage  that  he 
ml^t  redeem,  is  estopped  from  setting  up 
bis  outstanding  anterior  title  as  against  the 
mortgagor.  2  Henn.  Bstop.  p.  1022,  {  901; 
Bank  T.  Bronson,  14  Mich.  361;  Benshaw  t. 
Taylor,  7  Or.  315;  Scbnmaker  t.  Hoeveler, 
22  Wis.  43.  "A  party  who  accepts  a  mort- 
gage made  to  him  Is  est(H;»ped  to  deny  the 
power  of  the  mortgagor  to  make  the  conrey- 
ance,  nor  can  he  set  up  title  anterior  to  his 
mortage'"  2  Herm.  Estop.  |  901;  Brown  t. 
Combs,  28  N.  J.  Iaw,  86;  Tartar  t.  Hall.  3 
GaL  268;  Gonklln  t.  Smith,  7  Ind.  107.  "An 
estoppd  in  pals  Is  called  Into  existence  by  the 
acceptance  of  possession  under  a  deed  only 
when  It  Is  accepted  In  one  of  ^e  relations 
which  imply  an  obligation  to  return  or  sur- 
render possession,  and  a  aoet  of  allegiance 
to  him  under  whom  or  In  subjection  to  whose 
interest  It  Is  held,  such  as  tbe  relation  of 
lanillord  and  tenant,  trustee  and  cestui  que 
trust  mortg^r  and  mortgagee."  2  Herm. 
Estop.  S  846.  And  more  especially  Is  this 
true  when,  as  In  this  case,  possession  Is  ob- 
tained under  the  mortgage  with  the  express 
promise  of  the  assignee  of  the  mortgage  to 
the  mortgagor  that  *'be  may  redeem,  and  up- 
on payment  of  the  debt  tlie  possesion  of  the 
mort^ed  premises  will  be  restored  to  him." 
In  this  case  both  were  cdalmlng  tlOe.  Nei- 
ther had  paper  title,  so  constmctlTe  notice 
cannot  be  claimed.  The  mortgagor  was  In 
possession,  holding  adversely  to  the  assignee 
of  the  mortgage,  and  under  these  clrcumstan- 
ces  the  mortgage  was  need  hy  the  assignee 
for  the  purpose  of  obtaining  possession,  but 
the  possession  was  not  snrrendered  the 
mortgagor  until  the  assignee  had  promised 
blm  that  be  might  redeem,  and  on  payment 
of  the  debt  the  possession  wonld  be  returned. 
The  mortgage  In  this  case  provides  that  the 
mortgagor  shall  retain  possession  untQ  the 
debt  shall  become  due.  The  conditions  of  the 
mortgage  hod  not  yet  been  broken,  and  there- 
fore neither  the  mortgagee  nor  his  assignee 
were  entitled  to  possession.  We  repeat,  un- 
der these  cbrcnmstanees  Grady  was  estopped 
from  setting  up  his  anterior  title,  and  there- 
fore the  court  bdow  did  not  err  in  treatliuc 
him  as  a  mortgagee  In  possession.  The  de- 
cree of  the  court  below  Is  affirmed. 

SPRIKOER,  0.  J.,  and  THOMAS  and 
TOWNSBND,  JJ.,  concur. 


TOCUM  v.  GARY. 

(Conrt  of  Appeals  of  Indian  Territory.  Jan. 
14,  1898.) 

COKTRACTS— DlSSOLUTIOH  OP  FARTKBUSair — BlLL* 

AND  Notes  —  Paboi,  Etidencb  to  Vart 
Writing— Vbrdict  bt  DiREcrroH. 

1.  On  the  dissolation  of  a  pftrtnership,  tfap' 

Sartners  effected  an  absolute  settlement,  and 
etermined  the  amount  to  which  each  was 
titled.  The  retiring  member  convened  to  the 
other  bis  entire  Interest,  and  the  remaining 
member,  by  the  same  written  instrament.  as- 
somed  the  liabilities,  and  agreed  to  pay  the  re- 
tiring partner  the  balance  due  tiim,  accorilins 
to  certain  terms  therein  expressed,  for  which 
he  at  the  time  made  his  notes.  In  an  action  on 
one  of  such  notes.  It  appeared  that  the  writinss 
referred  to  contained  no  aabigoitiea,  but  were 
plain  and  certain;  and  no  fraud,  accident,  or 
mistake  was  claimed.  Held,  that  panri  evidence 
was  inadmissible  to  vary  the  terms  of  sacb 
writings. 

2.  It  was  the  duty  of  the  coort  to  direct  s 
verdict  for  ptaintitE,  where  defmdant  in  an  ac- 
tion on  a  note,  by  reason  of  his  admissions,  bad 
the  burden  of  proof,  and  all  the  legal  proot 
was  in  plaintifra  favor,  and  none  in  favor  of 
defendant. 

Appeal  from  the  United  States  conrt  for  the 
Southern  district  of  the  Indian  Territory: 
before  Justice  0.  B.  Kilgore.  Febmary  4. 
1896. 

Action  by  J.  D.  Yocnm  against  J.  H.  Gary. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals. Reversed. 

Mosely  ft  Smith.  M.  D.  Hobert,  and  Pur- 
man,  Herbert  &  HUl,  for  awellant  A.  C. 
Omce  and  Stuart,  Gordtm  &  Ballcgr,  for  ap- 
pellee. 

GI/ATTON,  J.  This  Is  an  action  to  recov- 
er a  balance  of  about  ^000  due  on  a  promlK- 
Bory  note  made  by  Gary,  tiie  an>ellee,  to  one 
Andrew  Moore,  dated  June  6,  188S.  and  pay- 
able November  1*  1894,  for  $2,S0a  There 
was  an  Indorsonent  of  a  payment  on  the  note 
as  follows:  "June  10,  1888.  By  credit  as 
per  amt.  due  fnun  statement  of  %  rendered, 
five  hundred  and  forty-tliree  ft  ^Viso  (9543.- 
10).  [Signed]  Andrew  Moore."  The  note,  aft- 
er maturity,  and  for  a  valuable  con^deratlon. 
was  assigned  to  Tocom,  the  appellant.  Si- 
multaneously with  the  delivery  of  tbe  afore- 
said note  to  Moore,  tbe  following  contrRct  <tf 
dissolution  of  partnershtp  was  execnted  (the 
contract,  however,  was  not  mentioned  In  tbe 
plaafUogs):  'rnie  State  of  Texas,  Ooonty  ot 
Grayson.  Know  all  men  by  these  presents, 
that  I,  Andrew  Moore^  of  the  county  and 
state  aforesaid,  a  memba  of  the  flnn  of 
Cary  ft  Moore,  doing  a  general  merchandise 
bnsbiess  in  the  town  of  Chlckatha.  In  tbe 
Indian  Territory,  han  this  day,  for  and  in 
consideration  of  the  sum  of  ^000,  to  me 
paid,  and  to  be  paid,  by  J.  H.  Ouy,  of  Chick- 
astta,  in  tbe  bidlan  Tenttory,  as  follows: 
$4,QO0  cash;  one  note  for  fSOO,  dtw  Novem- 
ber the  1st,  1883;  me  note  for  $500,  due  No- 
Tend>er  tbe  lOtb,  1893;  and  one  note  for 
12,500.  due  November  the  1st.  IHM;  each 
of  said  notes  to  bear  interest  from  dinte  at 
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the  rate  of  ten  per  cent,  per  annum,  to  be 
executed  and  signed  by  the  said  3.  H.  Gary, 
and  payable  to  the  order  of  A.ndrew  Moore, 
At  Denlson,  Texas,— bargained,  sold,  and  con- 
Teyed,  and  delivered,  and  by  these  presents 
do  bar^in,  sell,  convey,  and  deliver,  to  the 
said  J.  H.  Gary,  all  my  right,  title,  and  In- 
terest In  and  to  the  stock  of  merchandise  be- 
loDglns  to  Cary  &  Moore,  situated  at  Chlck- 
asha.  In  the  Indian  Territory,  and  all  claims, 
notes,  and  accounts  due  and  to  become  dne 
the  said  firm  of  Gary  &  Moore;  the  said  Gary 
t>elng  authorized  to  collect  any  and  all  claims 
due  the  said  firm,  and  the  said  Gary  to  assume 
all  indebtedness  due  by  said  firm  to  any  and 
all  persons  whomsoever;  the  said  firm  and 
partnership  heretofore  existing  between  the 
said  Cary  &  Moore  having  been  by  this  trans- 
action dissolved,  the  said  Andrew  Moore  re- 
tiring from  said  firm.  Witness  my  hand  this, 
the  eth  day  of  June,  1893.  Andrew  Moore. 
'Witness:  A  Y.  Barnes."  The  cash  payment 
of  $4,500  and  the  two  9500  notes  mentioned 
in  the  agreonent  had,  from  time  to  time,  been 
paid;  and,  as  above  stated,  a  payment  of 
$543.10  had  been  made  on  the  last-mentioned 
note,  of  $2,500,  leaving  dne  and  unpaid  the 
sum  of  $1,956.90  and  Interest.  To  recover 
this  balance  due  on  the  note,  the  appellant 
brought  his  action  at  law  in  the  court  below. 
To  this  action  the  ap[>^ee,  by  an  amended  an- 
swer, after  admitting  the  execution  of  the 
note,  set  up  the  following  defense:  "The  de- 
fendant further  says  that  there  was  no  con- 
sideration for  the  execution  of  said  note,  and 
alleges  the  fact  to  be  that  for  several  months 
prior  to  the  execution  of  said  note  the  said 
Andrew  Moore  and  this  defendant  were  part- 
ners in  business  under  the  firm  name  of  Cary 
&  Moore;  said  Moore  having  put  Into  said 
business  atwnt  the  ram  of  four  thousand  dol- 
lars. That  a  short  time  prior  to  the  execu- 
tion of  said  note  the  firm  of  Gary  &  Moore 
had  become  indebted  to  various  wholesale 
houses  In  the  sum  of  about  thirty  thousand 
dollars.  The  assets  of  said  firm  consisted  of 
a  stock  of  goods  worth  from  six  to  eight  thou- 
sand dollars,  and  various  notes  and  accounts 
upon  their  numerous  customers,  aggregating 
about  the  sum  of  thirty-six  thousand  dollars. 
The  creditors  of  said  fli-m  were  pressing  for 
the  collection  of  their  debts,  and  in  this  state 
of  affairs  the  said  Moore  Informed  this  de- 
fendant that  there  must  be  some  settlement 
of  said  partnership  business,  so  that  he 
(Moore)  could  retire  from  said  firm,  be  re- 
lieved of  its  obligations,  and  withdraw  from 
its  assets  payment  for  the  money  he  bad  put 
Into  said  business.  Thereupon  the  said 
Moore  and  the  defendant  made  of  said  part- 
nership business  as  accurate  an  estimate  of 
Its  debts  and  liabilities  and  assets  as  was  pos- 
sible at  that  time  to  make,  and  this  defendant 
thereupon  assumed  said  thirty  thousand  dol- 
lars Indebtedness,  and  the  said  Moore  trans- 
ferred to  d^endant  his  interest  In  said  busi- 
ness for  the  following  purposes:  The  said 
Cary  was  to  collect  the  notes  and  accounts 


dne  the  said  firm,  take  charge  of  their  mer- 
chandise, pay  their  Indebtedness,  and  pay  to 
the  said  Moore  his  part  (which  was  one-half 
interest)  of  whatever  It  should  be  determined 
that  said  firm  had  earned  as  profits  while 
engaged  In  business.  An  estimate  was  made 
by  the  said  Moore  and  defendant  of  the  as- 
sets at  said  firm,  and  It  was  believed  by  them 
at  the  time  that,  after  payment  of  the  obli- 
gations of  said  firm,  there  would  be  a  profit 
remaining  of  about  five  thousand  dollars, 
which  should  be  the  Joint  property  of  the 
said  Moore  and  this  defendant.  Said  note 
was  executed  to  cover  said  supposed  profits, 
which  could  not  then  be  accurately  ascertain- 
ed. There  was  no  other  consideration  for  Its 
execntlon,  and  It  was  executed  npon  the  ex- 
press condition  that  It  should  only  cover  what 
should  ultimately  be  determined  to  be  one- 
half  the  profits  of  saJd  firm,  dald  eight  thou- 
sand dollars  consisted  of  notes  and  accounts 
which  are  owing  by  numerous  parties,  for- 
mer customers  of  said  firm,  an  exact  state- 
ment of  which  cannot  now  be  furnished  by 
defendant,  but  a  list  of  which  he  Is  willing 
to  make  and  file  with  the  papers  in  this  case. 
Said  notes  and  accounts  are  owing  by  imrtles 
out  of  whom  nothing  can  be  collected  by  law, 
although  some  of  It  Is  owing  by  parties  who 
defendant  believes  will  pay  if  they  are  ever 
able.  For  these  reasons,  defendant  says  the 
consideration  of  said  note  has  wholly  failed; 
and  in  order  to  be  released  of  the  vexation, 
!  importunities,  and  harassments  of  the  said 
i  Moore  and  the  plaintiff,  he  here  offers  to  the 
said  Moore  and  plaintiff  one-half  of  said  notes 
and  accounts,  and  he  asks  that  they  be  com- 
pelled to  accept  the  same,  and  that  defendant 
be  discharged  with  his  costs.  Third.  De- 
fendant says  that.  In  addition  to  the  credit 
which  apiwars  upon  said  note  sued  on,  there 
should  be  a  further  credit  of  five  hundred  dol- 
lars, which  was  paid  on  or  about  the   

day  of  — ■ — ,  189-."  A  demurrer  to  the  an- 
swer was  Interposed,  overruled,  and  excep- 
tion duly  saved.  No  motion  was  made  to 
transfer  the  case  to  the  equity  docket,  and 
the  court  proceeded  to  try  It  at  law;  calling 
a  jury  for  that  purpose.  The  defendant,  by 
[  his  answer,  having  admitted  the  execution  of 
the  note,  the  court,  we  think,  ^perly  held 
that  the  burden  of  proof  was  on  him,  and 
gave  to  him  the  opening  and  closing  argu- 
ments. Upon  the  trial  there  were  only  two 
witnesses  produced,— the  defendant,  Cary,  for 
himself,  and  Moore,  the  payee  of  the  note, 
for  the  plaintiff,  Yocum.  Early  in  the  testi- 
mony of  defendant.  It  was  developed  that  the 
1  aforesaid  contract  of  dissolution,  called  a 
I  "bill  of  sale,"  had  been  executed,  and  was  in 
his  possession.  He  was  asked  by  counsel 
for  plaintiff:  "Have  you  got  the  bill  of  sale 
that  Andrew  Moore  executetl  and  delivered  to 
you?  A  Yes,  sir.  Q.  Have  you  got  It  with 
you?  A  No,  sir.  Q.  Where  is  It?  A.  In  my 
safe."  The  testimony  of  this  witness  further 
developed  the  fact  that  this  safe  was  la  his 
house,  Jnst  across  the  street  from  where  the 
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ttiaH  was  being  had,  and  that  the  paper  could 
have  been  procured  within  Ave  mhmtes. 
The  foUowlnc  objectlona  to  the  witness*  tea* 
thuony,  and  rallnga  of  the  court  thereon* 
were  then  made:  "Connsel  for  nalntlff:  We 
object  to  any  |»arol  testimony  tending  to  con- 
tradict that  lUBtrum^t  until  the  instrument 
la  produced.  We  object  to  any  testimony  on 
the  snl:(Ject  The  Court:  I  will  overrule  the 
objectlcm,  but  will  require  them  to  produce 
the  bill  of  sale.  (To  whldi  ruling  the  plain- 
tiff then  and  there  excepted.)  Counsel  for 
Plaintiff:  TbB  plaintiff  objects  to  any  parol 
testimony  on  tba  part  of  Mr.  J.  H.  Gary  [the 
defendant]  with  reference  to  the  transactltMi 
he  had  with  Hr.  Andrew  Moore  irntU  the  bill 
of  sale  about  which  witness  testified,  and 
which  was  executed  and  deUrered  to  hJm,  la 
produced,  and  counsel  for  plaintiff  hare  an 
opportunity  to  aee  It;  and  for  the  further  rea- 
son that  the  tsstlmony  offered  by  defendant 
la  secondary,  and  no  predicate  has  been  laid 
for  Its  Introduction."  The  witness  thm,  over 
the  objection  of  appellant,  was  permitted  to 
proceed  wlQi  his  oral  testbnmr  relating  to 
the  transactions  between  htan  and  Moore. 
He  admitted  the  execution  of  the  notes,  and 
the  contract  of  dissolution  of  the  partnership 
theretofore  existing  between  them,  and  Its 
delivery  to  him,  and,  without  produdug  the 
Instrnmrat  of  writing,  waa  allowed  to  testify 
to  the  contract  between  them,  substantially 
as  set  out  In  bis  amended  answer  supra;  and 
Ihls  was  all  the  testimony  Introduced  by  the 
defendant  The  plaintiff  then  Introduced  the 
contract  of  dissolution,  b«etofore  set  out, 
and  a  number  of  letters  which  the  defendant 
had  written  to  Moore,  tending  to  prove  the 
contract  to  have  been  Identical  with,  and  em- 
bodied in,  the  written  Inatniment.  The  jury 
found  for  tt»  defSndant  Motion  for  new 
trial,  mottott  overmled,  exception  aaved,  and 
Jud^nent  for  defendant. 

Thoe  are  nine  asslgnmente  of  error.  We 
will  notice  but  three  of  them,  to  ^t,  the 
sixth,  seventh,  koA  elfilith,  which  are  as  fol- 
lows: "(6)  The  court  erred  In  permitting  the 
defendant,  J.  H.  Cary,  over  otdectlon  of 
tbe  plalntlfl,  to  testu^  to  a  contnnporaneons 
verbal  contract  between  the  said  parties,  for 
the  purpose  of  contradicting,  varying,  and 
changing  the  effect  and  meaning  of  tbe  same; 
ttiere  being  no  allegation  In  the  pleading  of 
the  defendant  showing  a  mistafce,  accident, 
or  fraud  In  executing  the  said  contract,  and 
said  contract,  upon  Ita  face,  bdng  clear  of 
ambiguity  and  aelf-explanatoiy.  (7)  The  court 
In  not  perenqttorlly  charging  the  Jury, 
f  under  the  evidence,  to  return  a  verdict  for 
the  plaintiff  for  the  amount  due  on  the  note 
sued  on,  tm  tbe  reason  that  tbere  waa  no  evt- 
[dence  to  airport  a  verdict  for  the  defendant 
(B)  The  court  erred  In  overruling  the  idaln- 
tUTs  motion  for  a  new  trial  for  the  foregoing 
reasons,  and  for  the  reaaon  that  there  was 
no  evidence  to  support  the  verdict  of  the 
Jury,  and  In  that  the  court  erred  In  permitting 
the  defendant  to  prove  Immaterial  facte  in 


siqiport  of  hie  alleged  evld^ce,  by  which  he 
proved  a  contemporaneous  veriwd  agreement 
at  variance  with  the  terms  of  the  written  eon- 
tract" 

As  to  tbe  alxth  assignment  of  m'or:  Tbe 
pleadings  are  sOent  as  to  the  contract  of  dls- 
solation.  Tbe  complaint  Is  a  ^jde  declara- 
tion on  a  promissory  note,  by  the  Indorsee 
thereof.  The  answer,  without  divulging  tbe 
fact  that  there  waa  a  written  agreement  upon 
which  the  note  was  founded,  set  op  that  the 
note  waa  based  upon  cotaln  partnoahip 
transactions  between  the  defendant  and 
Moor^  the  payee  of  the  note,  and  that  It  had 
beea  asslfpied  to  the  plaintiff  aftK  maturity, 
thus  letting  In  all  of  the  eatdtleB  between  tbe 
parties:  that  the  oonslderathm  joi  the  note 
was  a  one-half  Interest  ol  the  profits  of  the 
firm  wbldi  prior  to  that  time  had  bera  made; 
that  these  profite  consisted  exclusively  of 
notes  and  outstanding  accounts,  and  that  one- 
half  of  tbe  mon^  to  be  collected  by  tbe  ap- 
pellee from  this  source  was  to  constitute  the 
fund  out  of  which  the  note  was  to  be  paid: 
that  these  notes  and  accounts,  presumably 
without  fault  of  defendant,  had  become  worth- 
less; and  that  therefore,  the  consldomUon 
of  the  note  sued  upon  bad  wholly  failed.  It  Is 
contended  by  the  ai^ellee  that  thia  oonsUtut- 
ed  a  good  eqnItaUe  defense  to  the  action  on 
the  note,  and  authorized  him  to  Introduce  pa- 
rol evid^ce  to  sustain  It;  and  he  dtes  as 
authorily  in  sni^rt  of  tUs  otmtention  the 
case  of  Barnes  v.  Scott,  U7  IT.  S.  5S2,  6  Sup. 
Ct  866.  This  Is  the  only  authority  dted  by 
apiielleew  The  facts  of  this  case,  so  far  as  tbe 
pleadings  divulge^  are  very  mncb  almllar  to 
those  of  tiie  case  dted;  and  if  the  only  qnes- 
tloD  were  as  to  the  sufficiency  of  the  answer, 
or  aa  to  the  admissibility  of  pand  evldmoe  to 
sustain  it,  that  case  would  be  cmielualve  of 
tills.  Upon  the  pleadings,  they  are  practically 
tbe  same;  Imt  up<m  tbe  conceded  pcooC  they 
are  oitirely  different  In  the  case  ot  Bumes 
T.  Scott  the  note  sned  npon  was  the  only  wtttr 
ten  evidence  of  the  contract,  and  there  had 
bea  no  dlssolutton  of  the  partnership  or  aet- 
tiement  of  Ite  affairs.  In  this  case  the  part- 
nership had  been  dissolved,  and  a  full  settle- 
ment of  Ite  affairs  had  bem  made;  and  be- 
hind the  note  tiiere  waa  an  Instmmait  of 
writing,  executed  slmultaneonaly  with  It,  np- 
on which  It  waa  hased,  and  was  a  part  of  the 
same  transaction.  This  Instrument  set  out 
fully  the  contract  between  the  parties.  It 
provided  for  an  immediate  dlaaolntlon  of  tiie 
partnership.  For  the  consideration  of  98,000, 
It  convened  all  of  the  right  title,  and  Interest 
in  and  to  the  assets,  Indndlng  tbe  notes  and 
accounts,  of  one  of  the  jiartneta,  to  tbe  i»tiier. 
It  authoriaed  the  ^ipellee  to  cidlect  an  datans 
due  the  firm,  and  provided  that  he  ahonld  as- 
sume an  of  ite  bidebtedness.  By  Ito  tams.  In 
eonsidraation  of  the  above,  the  sum  of  98,000 
was  to  be  paid  aa  follows:  V4,fi00  cash;  tme 
note  of  ^SOO,  dne  November  1,  1883;  one 
note  ot  $500,  due  Nov«nbar  10,  1888;  and  one 
note  of  ¥2,oO(^due  NovemboM,  18M,-riai  bear- 
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ing  interest  fcom  date  at  the  rate  of  10  per 
cent,  per  annum.   Tbe  last  of  tbe  aboTe-men- 
tloned  notes  la  tbe  one  sned  on  In  thb  case, 
the  othoa  haTlng  been  paid.  Under  this  In- 
Btroment,  which  was  dellrered  to  the  appd- 
lee,  and  accepted  by  hbn,  and  thertfore  bound 
him  to  the  same  extent  as  If  he  had  signed  It 
(Hnbbard  t.  Marsball,  63  Wis.  S27,  6  W. 
497),  he  took  posseEBlon  of  all  of  the  assets 
of  the  firm,  and  Moore  received  tbe  cash  pay- 
ment  and  tbe  notes,  and  moved  out  of  the 
cotmt^,  Into  tbe  state  of  Texas.   The  con- 
tract of  dissolution  and  the  notes  therein  men- 
tioned, being  part  of  tbe  same  transaction,  and 
haTing  been  slmnltaneonsly  executed,  togeth- 
er constltoted  the  written  evidence  of  tbe 
agreement.   Ctxnparlng  the  agreement,  as  set 
ont  in  the  written  Instmment,  with  tbe  con- 
tract set  np  by  appellee's  answer,  and  testi- 
fied to  by  him  at  the  trial,  It  wffl  be  seen  that 
they  are  so  widely  differoit  that  the  two  can- 
not stand  together;  that  tbe  alleged  parol 
agreement,  If  allowed  to  prevail,  win  estab- 
lish a  contraict  at  variance  vrith  tbe  temu  of 
the  written  one.   It  is  admitted  by  connscS 
for  appellee,  and  la  dearly  decided  In  the  case 
of  Barnes  v.  Scott,  sapn,  that,  In  a  case  like 
this,  at  law,  parol  evidence  Is  not  admissible 
to  contradict  or  vary  tbe  terms  of  a  writt^ 
contract   Is  It  admissible  In  eqnltr?  There 
Is  no  ambiguity  In  the  wrlttm  Instrmnent  It 
Is  commendably  plain,  concise,  and  certain. 
It  folly  and  clearly  sets  out  tbe  whole  trans- 
action, and  fairly  and  with  certainty  express- 
es tbe  consideration  of  tbe  note.   As  far  as  It 
is  concerned,  it  is  self-explanatory  and  needs 
no  interpretation.    Tbere  is  neither  allegation 
ntir  proof  of  fraud  In  Its  procurement,  or  of 
mistake  In  any  of  its  provisions.    In  the  ad- 
mission of  parol  evidence  to  vary  tbe  terms  of 
a  written  contract,  equity  follows  tbe  law, 
and  forbids  It,  except  In  those  cases  where  it 
Is  alleged  and  proven  that  tbe  butrument  was 
procured  by  fraud,  or,  by  some  accident,  sur- 
prise, or  mistake,  some  provision  was  Includ- 
ed in,  or  omitted  from,  tbe  written  Instru- 
ment, not  Intended  by  the  parties.    Mr.  Pom- 
eroy,  In  bis  work  on  Equity  Jurisprudence 
(volume  2,  I  806),  referring  to  the  reforma- 
tion of  contracts,  says:  "No  parol  evidence 
can  be  used  to  modify  tbe  terms  of  a  written 
Instrument,  and  most  emphatically  where  tbe 
instrument  Is  required  by  tbe  statute  of  frauds 
to  be  in  writing,  except  upon  the  occasion  of 
mistake,  surprise,  or  ft^ud.    One  or  the  oth- 
er of  these  Incidents  must  be  alleged  and 
proven  before  a  resort  can  be  bad  to  parol 
evidence  In  such  cases."  Tbe  case  of  Jones  v. 
Shaw,  67  Mo.  667,  is  one  very  similar  to  this, 
except  that  In  that  case  the  note  sued  on  was 
the  only  written  Instrument.    In  that  ease 
the  answer  to  the  suit  against  the  maker  and 
Indorser  of  a  promissory  note  alleged  that  the 
note  grew  ont  of  certain  partnership  transac- 
tions between ,  plaintiff  and  the  defendant, 
which  had  proved  unsuccessful;  that  tt  was 
indorsed  by  the  other  defendant  with  tbe  un- 
derstanding that  It  was  to  be  paid  only  In  tbe 


event  tbat  the  partnerablp  turned  ont  prosper- 
ously; that  the  accounts  of  the  concern  were 
stlB  misettled,  and  the  maker  of  the  note 
had  p^d  more  than  his  share  of  the  lones. 
No  other  equitable  r^lef  traa  averred  or 
prayed  for.  The  court  held  tbat  the  answer 
did  not  state  a  good  equitable  d^ense  for 
tfther  deflHidant;  tbat  parol  testimony  was 
Inadmlnible,  undOT  the  drcwnstances.  to  prove 
tbe  facts  alleged.  In  tbla  case  it  la  not  pre- 
tended by  the  appellee  tbat  at  the  time  of  the 
aettlenent  two  distinct  and  several  contracts 
were  entered  Into,— one  written,  and  tbe  oth- 
er verbali^r  that  there  was  a  verbal  one 
supplemental  to  that  whteb  was  written.  A 
contract  cannot  rest  partly  hi  writing  and 
partly  In  parol;  and,  where  it  has  been  re- 
duced to  writing,  oral  evidence  of  what 
passed  previously,  or  at  the  time,  cannot  be 
admitted  to  contradict  or  vary  It  Here  tbere 
was  an  absolute  settlemoit  of  a  partnership. 
The  assets  of  the  firm  were  valued,  a  balance 
was  struck,  the  amount  doe  each  member  was 
definitely  ascertained,  and  the  retiring  mem- 
ber made  a  deed  conveying  to  the  remaining 
member  all  of  his  intnest  In  the  assets  of  tbe 
partnershii^  indnding  notes  and  accounts. 
The  remaining  member,  in  writing,  by  the 
same  Instrument  which  evidenced  his  abso- 
lute ownership  of  the  firm  assets,  agreed  to 
assnme  all  of  the  partnership  indebtedness, 
which  Indebtedness  had  been  ascertained,  and 
was  set  forth  In  the  written  Instrument,  and 
then  executed  to  the  other  bis  promissory 
notes  for  the  balance  thus  fonnd  due.  This 
balance  Is  not  only  evidenced  and  acknowl- 
edged by  the  notes,  but  also  by  the  written 
agreement  executed  simultaneously  with  It. 
These  writings  contain  no  ambiguities.  They 
are  plain,  and  their  terms  are  c«-tab].  Noth- 
ing Is  left,  by  them,  requiring  tbe  Interpreta- 
tion of  a  court  Under  these  circumstances,- 
no  fraud,  acddent,  or  mistake  being  alleged 
or  proven,  parol  evidence  was  not  permissible 
to  vary  or  contradict  them;  and,  as  tbere  are 
no  ambiguities  contained  In  them,  no  parol 
evidence  was  necessary  for  their  explanation. 
And  therefore  the  trial  court  erred  In  admit- 
ting the  testimony  of  tbe  defendant,  over 
plalntllf' s  objection,  by  which  It  was  sought 
to  change  and  vary  the  terms  of  tbe  written 
agreement. 

As  to  the  seventh  assignment  of  error:  This 
asslgument  la  tbat  tbe  court  erred  In  not 
peremptorily  charging  the  Jury  to  return  a 
verdict  for  tbe  plaintiff  for  the  amount  due 
on  the  note.  No  sudi  instruction  was  asked. 
The  only  evidence  offered  at  the  trial  for  the 
defendant  was  his  own.  By  his  pleadings  be 
bad  admitted  tbe  execution  and  indorsement 
of  tbe  note,  thus  assuming  the  burden  of 
proof.  The  whole  of  the  testimony  related 
to  the  contract  between  him  and  Moore,  and 
was  an  effort  by  parol  evidence  to  vary  and 
contradict  the  written  agreement  between 
them,  and,  as  we  have  above  decided,  should 
not  have  been  admitted  by  the  court  Elimi- 
nating, then,  this  illegal  proof,  and  the  case 
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Btanda,  as  far  as  the  defendant  Is  concerned, 
absolutely  without  evidence  to  support  It  All 
I  of  the  l^al  proof  havlDf  been  for  the  plaln- 
I  tiff,  and  none  for  tbe  defendant,  the  conrt,  of 
I  its  own  motion,  should  have  directed  a 
'  diet  for  the  plaintllf . 

As  to  the  eighth  assignment  of  error:  This 
assignment  of  error  Is  that  the  court  erred  in 
overruling  the  plalntUTs  motion  for  a  new 
trial.  For  the  reasons  above  given,  it  was, 
of  course,  error  in  the  court  to  overrule  that 
motion.  For  the  enon  above  set  forth,  this 
case  iB  reversed  and  remanded  for  a  n«w  trial. 

SPRIN6EB,  C.  J.,  and  THOMAS  and 
TOWNSHND,  JJ.,  coneor. 


ZUFALL  et  al.  v.  UNITED  STATES. 
(Court  of  Appeals  of  Indian  Territory.  Jan. 

14,  1898.) 

Bail  Bokd — FoRFriTOBe  — Ehtrx  or  Record — 

PnOCBBDINOS— SUMUOMS— CaUBE  OF  ACTIOM. 

1.  On  a  forfeiture  of  a  hail  bond,  the  sam- 
moDs  issued  under  Mansf.  Dig.  f  2068,  which 
provides  that  no  pleadings  are  required,  but  the 
clerk  shall  issue  a  summons  against  the  bail. 
Is  not  intended  to  be  a  writ  of  scire  facias. 

2.  The  court  of  appeals  in  Indian  Territory  Is 
bound  by  a  decision  of  the  supreme  court  of 
Arkansas  interpreting  a  statute,  which  was  ren- 
dered prior  to  the  adoption  of  the  statutes  of 
Arkansas  for  the  Indian  Territory  by  Act  Cong. 
May  2, 1890. 

8.  On  a  forfeiture  of  a  ball  bond  under  Mansf. 
Dig.  S§  2064,  2068.  which  provide  that.  If  the 
defendant  fail  to  appear,  the  court  may  direct 
the  fact  to  be  entered,  and  the  bail  bond  is  for- 
feited, and  that  no  pleadings  are  required,  but 
the  clerk  shall  issue  a  summons  against  the 
bail,  which  shall  be  executed  aa  in  civil  actions, 
and  the  action  proceed  as  in  ordinary  civil  ac- 
tions, the  bail  bond  itself  is  the  basis  of  the  ac- 
tion, and  must,  in  connection  with  the  order  of 
forfeiture,  present  a_perfect  cause  of  action. 
.  4.  Under  Mansf.  Dig.  {  5026,  par.  3,  which 
provides  that  a  statement  of  a  cause  of  action 
must  be  in  ordinary  and  concise  language,  with- 
out repetition  of  the  facts  constituting  the  plain- 
tiffs cause  of  action:  and  sectious  2064  and 
2068,  which  provide  that,  if  the  principsl  on  a 
bail  bond  fan  to  appear,  the  court  may  direct 
the  fact  to  be  entered  on  the  minutes,  and  that 
no  pleadings  are  required,  but  the  clerk  shall 
issue  a  summons  against  the  bs!l,— a  forfeited 
bond  which  contains  the  caption,  the  obligation, 
the  conditions,  signatures,  and  acknowledg- 
ments, together  wiui  an  entry  of  the  conrt  that 
the  principal,  upon  being  called,  failed  to  ap- 
pear, and  made  default,  fills  all  the  require- 
ments of  a  good  statement  of  a  cause  of  action. 

Appeal  from  the  United  States  court  for  the 
Northern  district  of  the  Indian  Territory;  be- 
fore Justice  WilUam  M.  Springer,  Febmary, 

1806. 

Proceedings  on  the  forfeiture  of  a  ball  bond, 
against  George  ZnfaU  and  another.  From  an 
order  overmling  defendants'  motion  to  quash 
the  summons,  they  appeal.  Affirmed. 

G.  B.  Denlaon,  N.  B.  Mazey,  and  J.  P.  Clay- 
ton, for  appdlanta.  Cllflord  L.  Jackson,  U.  8. 
Atty. 

CLAYTON.  J.  One  Charles  KeUer,  having 
been  duly  arrested  upon  a  charge  for  Inl.-o- 


dndng  spMtnons  llQUor  Into  the  Indian  Terri- 
tory, npon  examination  was  hdd  to  bail  In  the 
sum  of  $200  to  appear  at  the  December,  1895, 
term  of  the  United  States  court  for  the  North- 
em  district  of  the  Indian  Territory.  His  bail 
bond  for  that  amount,  with  the  ai^»ellants 
George  Zufall  and  W.  T.  Escoe  as  his  sureties, 
was  duly  executed,  and  he  released.  On  the 
3d  day  of  December,  1895  (the  appearance 
term),  Kelfer,  the  defendant  in  the  criminal 
suit,  and  the  principal  in  this  bond,  being  call- 
ed, made  default  Following  is  the  record 
entry:  "3,218.  United  States  vs.  Chas.  Kel- 
fer. Intro,  Moiw  comes  the  United  States,  by 
Its  attom^,  and  the  def^idant,  though  duly 
called,  comes  not,  hut  wholly  makes  default. 

Whereupon  and   are  thrice  duly 

called  In  open  court  to  bring  the  body  of  said 
Chas.  Keifer  into  court,  and  save  their  recc^- 
nlzance,  but  they  answer  not  It  is  therefore 
considered  and  ordered  that  the  United  States 
of  America  do  have  and  recover  of  and  from 

the  said  defendant  Chas.  Keifer,  and  

and  ,  bis  sureties,  the  sum  of  ,  and 

that  they  be  dted  to  be  and  appear  at  the 
next  regular  term  of  this  court  to  show  why 
Judgment  should  not  be  made  final,  and  that 
a  bench  warrant  Issue  for  the  defendant  hef«- 
In.'/  Thereupon  a  snmmons  was  regularly  Is- 
sued, and  duly  swved  oa  the  sureties  in  ttie 
bond,  the  appellants,  citing  them  to  ajjipear  on 
the  first  day  of  the  next  t«m  of  tbe  conrt^to 
show  cause  wl^  Judgment  Should  not  be  ren- 
dered against  them.  This  summons  Is  not 
made  a  part  of  the  record  of  this  case,  and 
is  therefore  not  before  us;  but  as  there  has 
t>een  no  objections  offered  to  its  form,  ve  as- 
sume that  it  waa  regularly  issued  and  serred, 
and  is  in  the  common  f<Hrm  oi  snch  writs. 
During  the  same  term  of  the  court,  to  wit  on 
the  SOth  6aj  of  January,  1896,  the  appdlants 
appeared  and  filed  a  motion  to  quash  tiie  sum- 
moos^  or,  as  the  motion  calls  it,  "the  scire 
facias."  It  is  as  foUows  (caption  omitted): 
"And  now  come  die  defendants  George  Znf!all 
and  W.  T.  Escoe,  and  move  the  conrt  to  quash 
the  scire  facias  issued  in  this  cause,  and  for 
grounds  of  aaM  motlcm  state  fbat  tiw  Ceets 
stated  in  tihe  sdre  fades  filed  in  this  cause  do 
not  entitle  the  i^alntifF  to  recover  In  this  cause; 
tor  the  reason  tiiat  ttie  Ixmd  glvoi  hy  tiiese 
defendants  up<m  wUch  this  scire  fadaa  Is  Is- 
sued was  a  b<Hid  gAven  for  ttte  iQ^earance  of 
defendant  Chas.  Keifer,  to  answo:  to  the 
charge  of  introducing  and  "^JH^g  Intaxlcatlng 
liquors,  and  that  this  court  had  no  Jurlsdictioa 
over  said  offense,  and  said  bond  is  therefore 
void;  Uiat  said  bond  was  not  takoi  and  ap- 
proved as  the  law  directs,  and  Is  therefore 
void;  that  the  record  upon  which  said  sdre 
facias  is  based  is  whoQy  void  and  Insnffident 
to  support  a  sd.  £a.  Wherefore  the  defend- 
ants pray  the  Judgment  of  tlie  conrt  Denison 
&  Maxey,  Attorneys  for  Defendants  Zufall 
and  Escoe.  On  the  same  day  the  cause  was 
heard  1^  the  court,  on  the  motion  to  quash 
the  summons.  Tlie  motion  was  overruled,  to 
which  exceptions  were  duly  saved;  and  the 
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appeUants  atanding  on  tiielr  motion  to  quash, 
ref uslug  to  furtber  plead,  Jtidgment  was  en- 
tered agaloat  them,  and  an  appeal  duly  taken. 

That  the  United  States^  court  for  the  North- 
ern district  of  the  Indian  Territory  had  no  Ju- 
risdiction over  the  offense  of  introducing  and 
Belling  Intoxicating  liquor  In  the  Indian  Terri- 
tory, and  consequently  no  power  to  cause  the 
arrest  of,  and  admit  to  boll,  parties  charged 
with  that  offense,  Is  abandoned  by  appellants, 
as  is  also  the  position  tak^  by  their  motion 
to  quash,— that  the  bond  was  rold  because  not 
taken  and  approved  as  the  law  directs.  The 
only  question  presented,  therefore,  to  be  de- 
cided, la,  is  the  record  upon  which  the  som- 
mons  was  based  rold  and  inaufitclent  to  nq»- 
port  the  Judgment? 

The  st&tQte  in  force  in  this  Joriidictloa 
iMansf,  Dig.)  provides: 

"Sec.  2061.  It  the  defendant  shall  fall  to 
appear  tor  trial  or  Judgment,  or  at  any  other 
time  when  bis  presence  In  court  may  tie  law- 
fully required,  or  to  surrender  himself  in  exe- 
cution of  the  Judgment,  the  court  may  direct 
the  fact  to  be  entered  on  the  minutes,  and 
tberenpon  the  ball-bond  or  money  deposited 
in  Uen  of  ball.  Is  forfeited." 

"Sec  2068.  No  pleadings  are  required  on 
the  part  of  the  state,  but  the  clerk  shall  iasne 
a  summons  against  the  ball,  requiring  them  to 
appear  on  the  first  day  of  the  next  term  of 
the  court  to  show  cause  why  Judgment  should 
not  be  rendered  against  them  for  the  sum 
Bpecified  in  the  bail-bpnd  on  account  of  the 
forfeiture  tbsseot,  which  summons  shall  be 
encnted  as  In  dvU  actions,  and  the  action 
proceed  as  an  ordinary  dvll  action." 

By  the  above  section  (2068)  no  pleadings 
are  required  by  the  government.  What,  then, 
li  to  be  taken  as  its  declaration  or  complaint? 
If  it  t>e  true  that  the  entry  of  the  forfeiture 
made  by  the  clerk  upon  the  record  Is  the 
complaint  of  the  state,  then  the  entry  made 
In  ftaB  case  is  clearly  and  wholly  Insufficient. 
The  amount  sued  for  does  not  appear,  the 
names  of  the  defendants  are  not  mentioned, 
and  nothing  Is  shown  connecting  them  with 
the  particular  bond  In  suit.  Nothing  Is  men- 
tioned in  the  order  except  the  fact  that  the 
defendant  In  the  suit  in  which  the  bond  was 
executed  had  failed  to  appear  when  called, 
and  that  his  bail  was  forfeited.  And  yet 
this  Is  all  that  Is  required  by  the  law.  Sec- 
tion 2064,  above  set  out,  calls  for  nothing 
more.  The  language  is:  "If  the  defendant 
fan  to  appear  *  *  *  the  court  may  direct 
the  fact  to  be  entered  on  the  mlDutes;"  and 
thereupon  the  ball  Is  forfeited.  Under  the 
old  practice,  a  scire  facias  upon  forfeiture  of 
a  ball  bond  answered  the  purpose  of  both 
dedaratlon  and  writ,  and,  If  the  facts  alleged 
did  not  constitute  a  cause  of  action,  would 
not  sustain  a  Judgment  by  default.  Miller  v. 
State,  30  AA.  276.  It  la  quite  clear  that  the 
anmmons  mentioned  In  section  206S  Is  not  In- 
tended to  be  the  writ  of  scire  facias,  be* 
csnse  scire  facias,  besides  being  a  writ,  was 
Also  a  pleading.   It  was  the  declaration,  and. 


by  the  terms  of  the  statute,  In  cases  of  this 
kind,  "no  pleadings  are  required  on  the  part 
of  the  state." 

What,  then.  Is  to  be  taken  as  the  govern- 
ment's complaint  In  this  class  of  cases?  In 
Kentu(^y,  under  a  like  statute.  It  has  been 
decided  that,  as  the  bail  bond  or  recognizance 
itself  is  the  basis  of  the  action.  It  must,  in 
connection  with  the  order  of  forfeiture,  pre- 
sent a  perfect  cause  of  action.  Roberts  v. 
Oom.,  7  Bush,  430;  Com.  v.  Fisher,  2  Duv. 
376.  And  the  supreme  court  of  Arkansas, 
passing  upon  this  v^  statute,  has  adopted 
the  same  interpretation.  Thomm  v.  State,  35 
Ark.  327.  And,  Inasmuch  as  this  decision  of 
the  supreme  coort  of  Arkansas  was  rendered 
prior  to  the  extension  of  the  statute  over  the 
Indian  Territory,  und^  the  rule  laid  down  by 
the  circuit  coort  of  appeals  for  the  Eighth 
circuit,  in  the  case  of  Sanger  v.  Flow,  4  U, 
S.  App.  32,  1  C.  O.  A  66,  and  48  Fed.  153,  It 
is  binding  upon  this  court,  as  being  the  in- 
terpreted law  as  it  came  to  us.  The  test, 
then,  In  this  case.  Is:  Does  the  ball  Ixmd, 
taken  in  connection  with  the  order  of  for- 
feiture entered  upon  the  record,  present  a  per- 
fect cause  of  action;  or.  In  other  words,  do 
the  two,  taken  together,  make  a  good  com- 
plaint at  law,  of  course  omitting  the  caption, 
the  prayer,  the  signature  of  counsel,  and  the 
affidavit  required  by  the  statute?  The  bond 
is  not  before  us,  but.  Inasmuch  as  no  objec- 
tions were  offered  to  it  in  the  court  below, 
we  assume  that  It  was  a  valid  ball  bond  In 
the  usual  form. 

In  this  Jnrlsdictfon  the  requirements  for  the 
statement  of  a  cause  of  action  In  the  com- 
plaint Is  contained  In  the  third  paragraph  of 
section  6026  of  Mansfield's  Digest.  It  most 
be  a  statement,  In  ordinary  and  concise  lan- 
guage, without  repetition,  of  the  facts  con- 
stituting the  plaintiffs  cause  of  action.  The 
.  bond  on  file  In  the  clerk's  office  Is  the  instru- 
ment sued  on.  It  container  (1)  After  the 
caption  and  the  official  title  of  the  c^cer  tak- 
ing It,  the  obligation  of  the  principal  and  his 
sureties;  (2)  Its  conditions;  (3)  the  signature 
of  the  parties;  (4)  the  acknowledgment  The 
entry  of  the  court,  made  at  the  appearance 
term  mentioned  In  the  bond,  is  that  the  prin- 
cipal, upon  being  called,  failed  to  appear,  and 
made  default  By  the  bond  and  this  entry, 
the  whole  contract,  with  Its  conditions,  Its 
penalty,  and  Its  breach.  Is  fully  set  ont  We 
think  that,  so  far  as  the  statement  In  a  com- 
plaint of  a  cause  of  action  Is  demanded,  this 
fills  all  the  requirements  of  good  pleading 
imder  the  statute.  The  most  critically  draft- 
ed complaint  could  not  state  the  cause  of  ac* 
tlon  more  plainly,  concisely,  and  with  less 
Iteration  than  Is  here  done.  True,  there  are 
matters  stated  .!n  the  order  of  forfeiture 
which  it  was  not  necessary  to  have  stated, 
and.  If  found  In  a  complaint  at  law.  could 
have  been  stricken  out  on  motion.  But  treat- 
ing the  bond  and  order  as  a  complaint,  and 
no  motion  to  strike  out  having  been  made  by 
the  defendants  In  the  court  below»^and  no  ob- 
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jecdoQi  having  been  made  to  the  order  on 
that  acconnt,  and  no  exceptions  saved,  this 
court  will  not  now  notice  them.  In  entering 
the  order,  the  clerk  seems  to  have  adopted 
the  form  which  was  nsed  when  scire  facias 
was  the  proper  writ  In  cases  of  this  kind,  and 
filling  only  so  much  of  the  blanks  In  the  form 
as  was  necessary  to  comply  with  the  present 
statnte,  leaving  the  balance  to  stand  without 
erasure.  While  we  hold  that  the  order  was 
Hufflclent,  we  think  the  practice  here  adopted 
by  the  clerk  Is  faulty.  The  court  speaks 
through  Its  record,  and  vast  Interests  depend 
apon  the  construction  of  the  language  used. 
The  misuse  of  a  single  word  may  defeat  the 
whole  intention  of  the  court,  and  therefore 
the  orders  of  the  court  should  be  entered  In 
apt  words,  concisely,  and  without  any  ver- 
bosity. As  a  matter  of  uniform  practice  in 
this  Jurisdiction,  we  suggest  the  following 
form  in  all  cases  of  the  forfeiture  of  bail 
bonds  and  recognizances  hereafter  aiiMng: 
"United  States 

•No.   vs. 

"John  Doe. 
•Wow,  on  this  day,  this  cause  coming  on  for 
trial,  and  the  United  States,  being  present  by 

its  attorney,  Esq.,  announces  ready  for 

trial;  and  the  defendant,  John  Doe,  bein« 
called  in  open  court,  comes  not,  but  wholly 
makes  default  Wherefore  the  appearance 
bond  (or  recognizance)  of  him,  the  said  John 
Doe,  is  declared  forfeited.  Whereupon  John 
Smith  and  Rl<diard  Roe,  his  sureties  In  the 
said  bond  (or  recognizance),  were  thrice  duly 
called  in  open  court  to  bring  the  body  of  the 
said  defendant,  John  Doe,  Into  court,  and 
save  their  recognisance,  but  they  answered 
not 

"Wherefore  It  la  ordered  that  the  clerk  of 
this  court  Issue  a  summons,  citing  the  said 
John  Doe  and  his  said  suietles,  John  Smith 
and  Richard  Roe,  to  appear  at  the  next  regu- 
lar term  of  this  court,  to  show  cause  why  a 
judgment  In  favor  of  the  United  States,  for 

tbe  sum  of  t  ,  tills  being  the  penalty 

named  In  the  said  bond  (or  recognisance), 
shaQ  not  be  rendered  against  them,  and  that 
a  bench  warrant  Issue  for  the  said  defend- 
ant" 

If  the  forfeiture  shall  occur  after  the  cause 
Is  called  for  trial  or  otherwise,  the  form  can 
be  changed  to  suit  the  circumstances.  The 
Judgment  of  the  United  States  court  for  the 
Northern  district  of  the  Indian  O'errltory  Is 
affirmed. 

XHOlf  AS  and  TOWNSEND,  JJ..  concur. 


LOWENSTBIN  et  al.  v.  GAINES. 
(fingxtaoB  Coort  of  Arkansas.    Dec.  18,  1897.) 

SUHMOXS— AHBNniCSllT. 

When  a  summona  commanding  the  defend- 
ant to  answer  on  the  first  day  of  the  next  spring 
term  of  the  court,  correct  in  other  respects,  con- 
tained the  nnneeesBaiy  dause,  **which  will  be 


on  Bfarch  25. 188S."  when  the  term  commenced 
on  the  1st  day  of  April*  it  vma  error,  and  a» 
abuse  of  discretion,  to  refose  to  allow  the  nuu- 
mons  to  be  amended  by  striking  out  said  clause, 
and  to  dismiss  the  action. 

Appeal  tnnn  clrcnit  court,  Ind^ndence 
county;  Bichonl  H.  Powdl,  Judgew 

Action  by  B.  Lowenateln  and  oth«s  affalnst 
Abner  Oalnes.  Judgmoit  of  dismissal  for 
defect  in  summona  naintlffs  appeal*  Re- 
versed. 

Yancey  &  Fulkerson,  toe  aivellanta.  Bose,- 
Hemingway  Sc  Rose  and  NelU  &  Neill.  for 
pellee. 

BATTLE,  J.  On  the  12th  of  December^ 
1894,  B.  Lo  wen  stein  Sc  Bro.  filed  a  complaint 
with  the  clerk  of  the  Independence  circuit 
court,  who  Issued  upon  It  a  summons  In  the 
words  and  figures  following: 

"The  State  of  Arkansas  to  the  SfaerifF  of 
Independence  County:  You  are  ctmunanded 
to  summons  Abner  Gaines  to  answer  on  first 
day  of  the  next  spring  term  of  the  Inde- 
pendence circuit  court  a  complalntflled  against 
him  in  said  court  by  B.  Lowenateln  &  Bro., 
and  warn  him  that  upon  his  failure  to  answer 
the  comi^nt  will  be  taken  for  confessed. 

"And  you  will  make  due  return  of  tlie 
summons  on  the  first  day  of  the  next  spring? 
term  of  said  court,  which  will  be  on  March. 
25,  1895. 

"Witness  my  band  and  the  seal  of  said  court, 
this  12th  day  of  December,  1894. 

"tSIgnedJ  T.  H.  Dearing,  Clerk." 

The  summons  was  served  on  the  day  of  its 
Issue,  and  was  filed  with  the  clerk  on  the 
day  following.  On  the  3d  day  of  April,  1805. 
the  defendant,  entering  his  appearance  for 
the  special  purpose,  moved  to  quash  the  sum- 
mons for  the  reason  it  was  made  retumable- 
on  a  day  not  authorised  by  law.  PlalnllfTs 
moved  to  amend  by  striking  out  the  worda, 
"which  wni  be  on  March  26,  1896."  The 
court  sustained  the  former  and  overruled  the 
latter  motion,  and  dismissed  the  action,  and 
the  plaintUb,  after  filing  a  bill  of  exc^Ions, 
appealed. 

To  bring  a  def»dant  within  the  Juriadlctlon 
of  a  court  process  must  be  Issued  by  the- 
proper  officer,  warning  him  of  the  pendency 
of  the  action  against  htm.  It  must  be  served 
upon  him  by  a  person  authorized  to  do  so, 
and  In  the  maimer  prescribed  by  law.  He  may. 
however,  submit  to  the  jurisdiction  of  the 
court,  and  waive  process,  and  the  service- 
thereof.   In  tliat  case  none  will  be  necessary. 

In  tbe  case  at  bar  a  summons  was  lssue<L 
and  was  served  vpoa  the  defendant  In  doc 
time  by  the  dierilT,  and  In  tbe  manner  pre- 
scribed by  law.  There  is  no  objection  to  the 
service,  and  only  one  to  tbe  Bummons,  and 
that  Is  the  words,  "which  will  be  on  March 
25,  1896."  The  objectfon  to  these  words  is 
that  the  clerk  thereby  made  tbe  summons  re- 
turnable on  a  day  not  auOiorlsed  by  law;  that 
Is  to  say.  It  should  have  been  made  retuma- 
Ue  on  the  first  day  of  tbe  O^ng  term  of  the 
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Ind^ndence  drcnlt  court  In  1S05,  wblch  waa 
the  iBt  day  of  April,  but  was  made  returna- 
ble on  the  25tb  of  March,  1896. 

The  OTor  com^ainod  of  waa  anwnable,  as 
held  by  thiB  court  In  Thompson  t.  McHeniy* 
18  Ark.  537,  and  Fisher  t.  CioUlns,  25  Ark.  97. 
The  only  question  here  la,  did  the  drcult 
court  err  in  refnsliv  to  aUow  the  appdiants 
to  amend?  The  statutes  of  this  state  prorlde: 
"Tlie  court  may,  at  any  time,  In  furtherance 
of  justice,  and  on  such  terms  as  may  be 
proper,  amend  any  pleadings  or  proceedings, 
by  adding  or  striking  out  the  name  of  any 
party,  or  by  correcting  a  mistake  In  the 
name  of  a  party,  or  a  mistake  In  any  oOtet 
reeipect;  or  Inserting  other  allegations  ma- 
terial to  the  case."  Band,  ft  H.  Dig.  |  5709. 
They  farther  provide:  "Hie  court  must,  in 
every  stage  of  an  action,  disregard  any  oror 
or  defect  in  the  proceedings  which  does  not 
affect  the  substantial  rights  of  the  adverse 
iiarty;  aoA  no  Judgment  shall  be  reversed  or 
affected  reason  of  such  error  or  defect." 
Id.  I  5772. 

In  the  smnmoDs  In  question  the  appellee 
was  warned  to  answer  on  Hie  first  day  of  the 
next  spring  term,  and  that,  upon  bis  failure 
to  do  so,  the  complaint  would  be  taken  for 
confiBBsed;  and  the  sheriff  was  commanded  to 
make  due  return  of  the  summons  on  that 
day,  "which,"  the  clerk  nnnecessarily  added, 
"will  be  on  March  25, 1895."  The  troth  was, 
the  first  day  of  that  term  was  the  Ist  day 
of  April,  1886,— a  week  after,  and  the  Mon- 
day following,  the  day  specified  by  the  clerk. 
It  was  a  harmless  error.  If  the  appellee  had 
gone  to  the  court  house  m  the  25th  of  March, 
1896,  he  would  have  dlscovoed  that  there 
was  no  court  to  be  held  then,  bnt  on  the  Mon- 
day following.  The  defect  or  error  <0A  not 
inrejudlce  his  substantial  rights,  and  should 
have  been  corrected  by  amendment  Under 
tbe  statutes  the  court  erred  and  abased  its 
discretion  In  refusing  to  allow  It  to  be  amend- 
ed and  in  dismissing  tbe  action. 

In  Dean  r.  Swift,  11  Yt.  331,  the  clerk  com- 
mitted a  similar  aror.  The  writ  was  made 
returnable  to  the  term  of  the  county  court 
"next  to  be  holden  at  Bennington,  within  and 
for  the  coun^  of  Bennington,  on  the  second 
Tuesday  of  December,  18S7,"  when  the  next 
term  was  on  tbe  first  Tuesday  of  December. 
This  defect  was  pleaded  In  abatement  Ibe 
county  court  after  the  plea,  and  on  motion 
of  the  idabitlff,  permitted  the  writ  to  l>e 
amended  so  as  to  be  returnable  on  the  first 
Tuesday  ct  December.  Mr.  Justice  Redfleld, 
In  delivering  the  opinion  of  the  court,  said; 
"We  think  tbe  amendment  was  innperly  al- 
lowed by  the  county  court  The  writ  being 
made  returnable  at  the  next  term  to  be  hold- 
en,  and  the  term  being  appointed  by  general 
statute,  of  which  all  the  citizens  of  the  sbtte 
are  bound  to  take  notice,  the  time  was  suf- 
ficiently d^idte  without  stating  tbe  day  on 
wblch  the  term  would  begin.  The  statement 
of  a  wrong  day  might  be  rejected  as  sur- 
plusnge.   Hmce  the  amendment  allowed  waa 


clearly  wltUn  our  statute  of  Jeofafis,  which 
provides  that  the  several  courts  sbaU  proceed 
and  render  Judgment  according  to  the  right  of 
the  case^  notwithstandmg  any  'defect  or  want 
of  form'  in  the  wrtl^  process,  or  other  plead- 
ing," etc. 

The  Judgment  of  tbe  circuit  court  is  re- 
versed, and  the  cause  Is  remanded,  with  In- 
strocttoas  to  the  court  to  allow  the  appellantfl 
to  amend  the  sunmums,  and  for  farther  pro- 
ceedings. 


FOSTER  et  al.  v.  HAQLIN. 
(Supreme  Court  of  Arkansas.    Dec  IS,  1807.) 

raAVnOLEHT  GOHVBTAKOBa— BOBDSN  OV  PBOO»— 
KCTBRUL  ON  APPBAU 

1.  Where  an  alleged  fraudulent  purchaser  of 
a  stock  of  goods  brloss  replevin  against  an  at- 
taching creditor  of  the  vendor,  and  a  frmudu- 
lent  iatent  on  the  part  of  the  vendor  is  shown, 
tbe  burden  is  on  plalntifF  in  replevia  to  show, 
by  other  evidence  than  notes  alleged  to  evidence 
the  debt  for  which  the  soods  were  sold,  that  the 
sale  was  for  a  bona  fide  and  ad«^aate  consid- 
««tion. 

2.  It  is  error  to  iustruct  that  the  notes  were 
prima  facie  evidence  of  indebtedness  of  the 
vendor  to  the  vendee  of  the  stock;  and  the 
burden  of  proof 's  on  the  attaching  creditor  to 
show  that  tl^  do  not  represent  an  actual  in- 
debteduess.  ... 

3.  Where  a  case  has  been  submitted  on  an  ei^ 
roneouB  instruction,  prejudicial  to  the  defeated 
party,  though  the  verdict  may  be  supported  by 
sufficient  evidence  on  the  question  involved  re- 
gardless of  the  instrucUoD,  thejudgment  will  be 
reversed,  and  an  opportauity  given  to  have  the 
question  submitted  on  proper  mstructlons. 

Aroeal  from  drcalt  covt  Sebastian  county; 
Edgar  B.  Bryant  Judge. 

Replevin  by  Bdward  HagBn  against  J.  Fos- 
ter ft  Oo.  From  a  Judgment  In  favor  of  plain- 
tiff, defendants  appeaL  Beversed. 

Action  In  replevin  by  Edward  HagUn 
against  the  sheriff  of  Sebastian  county  to  re- 
cover a  stock  of  merchandise,  store  fixtures, 
etc.,  held  by  said  sherlCT  under  a  writ  of  at- 
tachment The  writ  of  attachment  was  Is- 
sued in  an  action  thought  by  appellants,  J. 
Foster  &  Co.,  against  Alva  Haglin;  and,  aft- 
er the  commencement  of  this  action  of  re- 
plevin, appellants,  being  the  real  parties  Ui 
Interest,  were  substituted  as  defendants  In 
place  of  the  sheriff.  The  facts  in  the  case, 
80  far  as  necessary  to  state  them,  are  as  fol- 
lows: Alva  Haglin,  a  brother  of  appellee. 
Edward  HagUn,  was  in  1893  and  18d4  en- 
gaged In  the  retail  grocery  basloess  at  Ft. 
Smith.  During  the  progress  of  such  busi- 
ness, he  became  Indebted  to  the  appellants, 
J.  Foster  &  Co.,  and  other  mercantile  firms, 
in  various  sums.  On  the  4th  of  January, 
1895,  being  insolvent,  he  sold  bis  stock  of 
groceries,  store  fixtures,  and  furniture,  deliv- 
ery wagon,  mules,  and  harness  to  Edward 
Haglln,  and  gave  him  a  bill  of  sole  for  the 
same.  Shortly  after  the  sale,  appellants  had 
their  writ  of  attachment  against  Alva  Haglin 
levied  Qpon  the  goods  sold  by  him  to  Edward, 
and  In  this  action  Edward  bases  bis  right  to 
recover  upon  the  purchase  from  his  tunUier 
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He  testified  that  this  sale  was  made  by  his 
brother  to  him  In  satlsfactloD  of  indebted- 
De88  due  from  his  hrothw  to  him,  amouutliig 
to  about  $2,060.  At  the  time  this  sale  was 
made,  AIra  HagUn  also  assl^ed  hla  notes 
and  BccouDts  to  Edward,  and  Edward  stated 
that  this  was  done  to  secure  an  additional  In- 
-debtedness  of  $600  dne  from  Alra  to  him, 
after  crediting  Ms  brother  with  the  price  of 
the  goods.  To  substantiate  his  testimony 
on  these  points  he  Introduced  and  read  in 
evidence  certain  notes  executed  by  Alva  to 
him,  sbowmg  on  their  face  an  Indebtedness 
for  the  amount  claimed.  Appellants  con- 
tended that  these  notes  represented  a  ficti- 
tious, aod  not  a  real  Indebtedness,  and  thaX 
this  transfer  from  Alva  HagUn  to  hla  brother 
was  made  to  cheat,  hinder  and  delay  the 
creditors  of  Alva.  There  was  evidence  tend- 
ing to  support  the  contention  that  the  sale 
was  fraudulent.  The  drcoJt  Judge,  upon  his 
own  motion,  charged  the  jury  as  follows:  (1) 
"The  burden  of  proof  Is  on  the  plaintiff  to 
show  by  a  fair  preponderance  of  evidence 
that  he  purchased  the  property  from  Alva 
Haglln  at  a  fair  price,  In  payment  of  a  bona 
fide  debt;  that  Is,  an  Indebtedness  actually 
owing  him.  If  plaintiff's  debt  Is  In  whole  or 
In  part  feigned  or  fictitious,  and  not  all  In 
good  faith  owing  to  him,  that  would  be  a 
fraud  on  creditors,  and  you  will  find  for  de- 
fendants. But  If  the  debt  was  bona  fide,  and 
the  property  taken  at  a  fair  price  in  payment 
thereof,  you  will  find  for  plaintiff,  unless  you 
find  that  Alva  Haglln  made  said  conveyance 
to  defraud  creditors,  and  that  plaintiff  partici- 
pated In  said  fraud."  He  also  gave  on  his 
own  motion  other  Instructions  not  necessary 
to  set  out,  and.  In  addition,  gave,  at  request 
of  appellee,  the  following  Instruction:  "The 
notes  Introduced  In  this  case  are  prima  facie 
evidence  of  Indebtedness  of  Alva  Haglln  to 
Edward  Haglln,  and  the  burden  of  proof  Is  on 
the  defendants  to  show  that  they  do  not  rep- 
resent an  actual  Indebtedness,"  Defendant 
objected  to  the  giving  of  this  Instruction,  and 
saved  exceptions.  The  jury  returned  a  ver- 
dict for  appellee,  Edward  Haglln,  and  judg- 
ment was  accordingly  r^dered  in  his  favor 
for  the  recovery  of  the  property  In  contro- 
versy. 

Oharles  B.  Warner,  John  S.  LltUe,  and 
Rose,  Hemingway  &  Rose,  for  appellants. 
ClendenlDg,  Mecbem  &  Youmans  (Ira  D. 
Oglesby,  of  counsel),  for  appellee. 

RIDDICK,  J.  (after  stating  the  facts). 
This  Is  a  controversy  concerning  the  title  to 
a  stock  of  merchandise  and  other  personal 
property  attached  by  the  appellants  as  the 
property  of  Alva  Haglln.  The  appellee,  Ed- 
ward Haglln.  claims  to  have  purchased  the 
property  from  his  brother  Alva,  In  settle- 
ment of  Indebtedness  due  from  Alva  to  Mm. 
The  only  question  necessary  to  consider  is 
whether,  under  the  facts  of  this  case,  the 
nromlssory  notes  executed  by  Alva  to  Ed- 

ard.  and  read  in  evidence,  were,  as  against 


the  appellants,  prima  fade  evidence  of  In- 
debtedness from  Alva  to  Eidward.  The  ap- 
pellants, shortly  after  the  sale  to  Edward, 
had  caused  the  property  to  be  seized  under 
their  writ  of  attachm^t,  and  conteiuled 
that  the  notes  read  in  evidence  were  baaed, 
not  on  a  real,  but  upon  a  fictitious,  indebted- 
ness, and  that  the  sale  of  this  property  to 
Edward  was  fraudulent  In  support  of  thia 
contention,  they  Introduced  evidence  tend- 
ing to  show  that  Alva,  in  making  the  sale, 
designed  to  cheat,  hinder,  and  delay  bis 
creditors.  At  the  time  of  the  sale,  he  was 
indebted  to  a  number  of  mercantile  firms. 
He  paid  none  of  these  debts,  and,  by  this 
sale  and  the  transfer  of  Ms  notes  and  ac- 
counts to  his  brother,  he  divested  hhnself 
of  all  visible  property.  Before  the  sale, 
be  continued  to  purchase  goods  on  credit, 
and  to  increase  his  stock  of  merchandise  up 
to  the  very  day  of  the  sale.  Indeed,  some 
of  these  goods  were  placed  in  his  store  aoly 
an  hour  or  two  before  the  transfer  to  bfs 
brother  was  made.  Am  to  those  goods  pur- 
chased shortly  before  the  sale,  the  evidence 
tends  to  show  that  they  were  bought  with 
the  deliberate  Intention  not  to  pay  for  them, 
and  for  the  purpose  of  transferring  them  to 
his  brother  Edward.  Edward  denied  that 
be  knew  of  these  purchases  at  the  time  of 
the  sale  to  him,  or  that  be  consented  to  or 
approved  of  the  conduct  of  his  brother  In 
buying  goods  under  such  circumstances. 
But  he  admitted  that,  shortly  after  the  sale, 
he  did  know  that  goods  bought  on  credit 
the  day  before  had  been  placed  In  the  store 
that  morning  only  an  hour  or  two  before  he 
purchased.  He  soys  that  he  disapproved  of 
this,  and  censured  Alva  for  It,  and  told  him 
that  he  must  pay  for  those  goods.  But 
Alva  did  not  pay  for  the  goods,  nor  did  EM- 
ward  pay  for  them  or  return  them.  De^Ite 
his  protestations  of  honesty,  his  conduct  In 
this  regard  seems  to  us  calculated  to  arouse 
the  suspicion  that,  if  he  did  not  approve  of 
tMs  conduct  of  Ms  brother,  be  was  yet  not 
unwilling  to  reap  the  fruits  thereof. 

But,  apart  from  the  question  as  to  wheth- 
er Edward  participated  In  or  consented  to 
the  acts  of  Alva,  we  have  seen  that,  from 
the  evidence  Introduced,  the  Jury  may  well 
have  found  that  Alva  Intended  by  this  sale 
to  defraud  bis  creditors.  If  th^  did  so 
find,  then  the  sale  could  only  be  upheld  In 
favor  of  Edward  by  a  showing  that  he  paid 
an  adequate  consideration.  And  the  proof 
of  the  consideration  must  go  beyond  a  mere 
paper  acknowledgment  of  it  by  one  of  the 
parties  to  the  alleged  fraud.  The  promis- 
sory note  of  such  a  party  would  be  prima 
facie  evidence  of  Indebtedness  against  Mm. 
but.  as  to  his  creditors  in  such  a  case,  the 
rule  would  be  different.  When  the  cred- 
itor has  established  a  fraudulent  Intent  on 
the  part  of  the  vendor  sufficient  to  avoid 
the  sale  or  conveyance  as  to  him,  the  bnrdeo 
Is  then  shifted  to  the  vendee,  and.  to  uphold 
the  sale,  be  must  show  an  adequate  conald- 
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eratloD.  To  do  tbls,  he  must  do  more  thao 
prodDce  Oie  note  or  receipt  In  wbich  the 
dishonest  Tender  has  acknowledged  an  In- 
debtedness, and  must  show  by  other  evi- 
dence that  such  note  or  receipt  Is  based  up- 
on an  actual  and  honest  debt.  Distilling  Co. 
v.  Atkins,  50  Ark.  28G,  7  S.  W.  137;  Chip- 
man  T.  Glennon,  96  Ala.  263,  13  S.  W.  822; 
Smith  T.  Collins,  94  Ala.  394.  10  a.  W.  834; 
Bnmp,  Fraud.  Conr.  (4th  Ed.)  §  66,  and  cases 
cited.  The  reasons  for  this  rule  are  very 
apparent;  for.  It  being  once  estaUlshed 
that  the  vendor  Is  engaged  In  a  scheme  to 
defraud  his  creditor,  It  would  be  very  unrea- 
sonable to  allow  a  note  or  receipt  executed 
by  him  to  make  a  prima  facie  case  against 
the  creditor,  and  in  support  of  his  own 
fraudulent  act.  To  do  so  would  In  some 
cases  make  effectnal  the  dishonest  conr^- 
ance,  though  based  on  nothing  but  a  simu- 
lated debt,  and  render  powerless  the  etforts 
of  the  creditors  to  overthrow  the  same.  The 
law  In  such  a  case  wisely  Imposes  the  bur- 
den upon  the  vendee  to  show,  by  other  evi- 
dence than  the  note  or  rec^pt  of  the  ven- 
dor, an  actual  and  adequate  consideration. 
There  Is  no  hardship  In  this  rule,  for,  If  a 
sufficient  consideration  has  been  paid,  no 
one  should  know  the  fact  and  the  circum- 
stances connected  therewith  better  than  the 
vendee,  the  person  who  paid  it.  Such  mat- 
ters are  peculiarly  within  his  knowledge, 
and  he  should  produce  the  proof.  If  he 
falls  to  do  so,  and  proof  of  the  considera- 
tion is  not  made,  the  conveyance  must  be 
treated  as  one  made  by  the  vendor  to  de- 
fraud bis  creditors,  and  without  considera- 
tion, and  therefore  void  as  to  creditors.  Our 
conclusion  Is  that,  under  the  facts  of  this 
case.  It  cannot  be  said,  as  a  matter  of  law, 
that  the  notes  read  In  evidence  were  "prima 
fade  evidence  of  Indebtedness  of  Alva  Hag- 
lin  to  Edward  Haglhi,"  or  that  the  bturden 
of  proof  was  "on  defendants  to  show  that 
they  do  not  represent  an  actual  Indebted- 
ness." The  instruction  to  that  effect,  given 
at  request  of  appellee,  was  therefore.  In  our 
opinion,  erroneous. 

But  the  appellee  contends  that  the  Judg- 
ment should  in  any  event  be  affirmed,  for 
the  reason  that  the  evidence  outside  of  tiie 
notes  Introduced  In  evidence  clearly  shows 
that  such  notes  were  based  upon  an  actual 
and  honest  debt  But  the  evidence  on  that 
point  Is  not  so  convincing  as  to  Justify  us  in 
saying,  as  a  matter  of  law,  that  the  notes  were 
based  on  valid  consideration;  and  we  are  of 
the  opinion  that  appellants  have  the  right  to 
Rubmlt  that  question  to  a  Jury  upon  proper  in- 
8tmctl<m8.  The  Judgment  Is  therefore  rerers- 
ed.  and  a  new  trial  ordered. 


8PRADLING  et  al.  v.  McNEBfl. 
(Court  of  Appeals  of  Kentucky.    Dec.  8, 1887.) 

TURirPtKB    COMPAKIBS  —  BOiniS  — LlABILITT  0» 

SDaniss— Lm  iTiiTioMs— FuAUl  mo— Dbm  csam. 

1.A  bond  executed  by  a  turnpike  company 
to  the  county  In  the  matter  of  Its  construction 


is  for  the  beoefit  of  the  county  alone,  and  no 
creditor  of  the  turnpike  company  can  maintain- 
an  action  tiiereon  for  a  debt  due  him  Iqr  the 
turopilie  company. 

2.  Where  a  pleading  shows  that  the  canse- 
of  action  set  up  therein  Is  barred  by  limitatioDB, 
it  is  error  to  sustain  a  demurrer  to  an  answer- 
thereto,  setting  up  UmitatioDS  as  a  defense. 

Appeal  from  circuit  court,  Harrison  coimty. 

"Not  to  be  officially  reported." 

Action  by  Harrison  county  against  the  Ber- 
ry &  Falrview  Baptist  Church  Turnpike  Com- 
pany, A.  J.  McNees,  A.  W.  Spradllng,  and  oth- 
ers. From  a  Judgment  In  favor  of  defendant 
A.  J.  McNees,  on  his  cross  petition  against  de- 
fendants A.  W.  Spradllng  and  others,  defoid- 
ants  A,  W.  apnidUng  and  otbcn  appeal.  B«- 
versed. 

J.  T.  Simon,  tm  appellants.   J.  Q.  Ward,. 

for  appellee. 

WHrXB,  J.  This  case  was  before  this  court- 
on  the  appeal  of  Bkrrlsrai  county,  and  was  de- 
cided by  this  court  as  to  that  branch  of  the 
case.  Harrison  Go.  t.  Bory  &  Falrview  Bap- 
tist Chnrch  Turnpike  Co.,  12  S.  W.  258.  On> 
the  return  of  tbe  case  to  the  lower  court,  ap- 
pellee, A.  J.  McNees,  filed  an  answer  and  cross 
petition  against  appellants,  In  which  he  al- 
leges that  appellants,  with  himself  and  anoth- 
ee,  were  the  sureties  on  the  bond  to  the  coun- 
ty, as  set  out  In  the  petition  of  the  county. 
Appdlee  alleges  that  In  1885  be  obtamed  a 
Judgment  against  the  turnpike  company  for 
about  $1,500,  the  exact  omotmt  behig  stated, 
whlcb  Is  yet  unpaid  to  him;  that  the  turnpike 
la  in  file  hands  of  and  operated  by  a  receiver, 
and  appellee  asks  for  Judgment  against  hls- 
co-sureties  on  the  bond  to  the  county  for  one- 
flfth  of  the  said  Judgments  of  appellee.  To- 
this  answer  and  cross  petition  of  appellee  a- 
demurrer  was  filed  by  appellants,  and  was 
overruled,  and  then  appellants  filed  answer  to- 
the  answer  and  cross  petition  of  appellee. 
In  tbe  aiuwer  of  appdlanta  they  deny  tbe  In- 
debtedness of  the  turnpike  company  to  be  a» 
allured  by  appellee.  They  diarge  that  the 
debt  due  appellee  Is  one-balf  only  of  that 
charged  In  the  petition,  this  half  to  be  cred- 
ited by  9382.72  paid,  date  unknown,  but  since 
the  Judgment  was  rendered  ^Inst  the  turn- 
pike company,  and  within  tbe  last  two  years, 
and  l»y  other  payments  by  the  recover,  on 
account  of  tolls  M^lected.  In  a  separate  par- 
agraph it  Is  pleaded  that  If  these  appel- 
lants were  ever  Uable,  which  they  deny,  the 
liability  occurred  more  than  seven  years  be- 
fore tbe  filing  of  fbla  cross  petition,  and  that 
this  claim  of  appellee  la  barred  by  tbe  statute 
of  limitations.  A  demurrer  to  tbls  separate 
paragraph,  pleading  limitation,  was  sustained 
by  the  court,  and  appellants  excepted.  The 
court,  on  final  bearing,  r^ered  Judgmoit  for 
appeUee  against  each  of  the  appellants  sepa- 
TSUSy  for  $286.26  and  Interest,  that  being  the 
amount  ascertained  by  the  court  to  be  thdr 
proportionate  share  of  the  liability  upon  the- 
bond.  From  these  three  Judgments  appellants- 
bave  prosecuted  separate  amte^liL  . 
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We  are  of  opinion  that  the  mnswer  and  eroaa 
petition  of  aro^tee  statea  no  cause  of  action, 
■and  that  tiie  demurrer  of  appellants  thereto 
should  have  been  snatalned.  Tbe  bond  eie- 
-cnted  to  the  county  was  for  the  protection  of 
the  comity  alrai^  and,  In  our  i^lnion,  no  cred- 
itor of  the  tmnplke  company  could  malntiUn 
an  action  Vbanm  for  a  ddrt  doe  him  by  the 
turnpike  company;  and  If  the  debt  due  Mc- 
Neea;  antellee,  was  for  an  amount  paid  upon 
'tiM  obligation  of  tbat  bond  Ua  which  all  the 
flurette  were  bound  to  tbe  county,  tbe  cross 
petition  totally  falls  to  so  allege.  In  any 
4Tent  U  there  was  any  liability  of  these  sure- 
tlee  on  this  bond  at  aU,  It  certainly  was  fixed 
Jmd  certain  oo  the  day  tbe  road  was  finally 
accepted  by  the  comity,  which  tbe  pleading 
shows  was  in  18S4,  whldi  was  more  than 
seven  years  before  this  cross  petition  was 
filed;  and  again  by  the  cross  petition  and 
Judgment  It  Is  shown  tbat  this  liability  to  ap- 
peDee,  McNees,  was  of  date  of  18S3;  and  If 
tbis  be  true  as  to  these  appdlants,  the  Bure- 
ttes, this  debt  was  barred  hy  llmltatl«is  when 
this  cross  petition  was  filed,  and  tbe  demurrer 
to  this  paragraph  of  the  answw  should  have 
been  orerrided.  Wherefore  tbe  Judgments 
twreln  are  each  reversed,  and  canse  ronsnded, 
with  directions  to  sustain  the  demnrrer  to  tbe 
cross  petition  of  appdiee.  McNees,  and  for 
further  proceedings  oomdstent  bmwlth. 


FIMGK  *  SOHMIDT  LUMBSiR  00.  T. 

BIBHLBR  et  aL 
{Court  of  Appeals  of  Kentocliy.   Dee.  10^ 
1887.) 

HB0HAirT0*s  LiBR— Pnioarrr  ovn  Attachhsvk 

A  lien  for  materialB  famlBhed  for  a  boild- 
ing  relates  back,  and  takes  effect  from  the  time 
the  materials  were  fumlBhed,  and  prevails 
.against  the  lien  of  a  snbse^aent  attadiment. 

"To  be  offidaUy  reported." 
Petition  for  rehearing.  Overmled. 
For  former  (qdnlon,  see  48  S.  W.  406. 

LBWIS.  a  J.  As  the  lien  of  appellee,  when 
notice  of  his  claim  was  given  to  the  owner, 
related  back  and  took  effect  from  the  time 
the  materials  were  furnished,  and  It  does  not 
appear  finm  the  record  that  his  lien  was  ever 

-  dissolved,  which  It  was  Incumbent  on  appel- 
lant to  ahow.  It  must  prevail  against  his  at- 
tachment lien,  esiwclally  as  the  owner  does 
not  dispute  the  claim  of  a^dlee  or  contest 
flw  validity  of  his  lien.   Petition  for  rehearing 

•  overruled. 


ELLia  V.  NORTHWS)STSRK  MUT.  LIFO 
INS.  CO. 

(Supreme  Court  of  Tennessee.   Dee.  16,  1897.) 

RSVIIV  ON  APPBAL — AnUINISTRATIOy  opBstatbb — 
DiBTKIBDTIOK— AOTIOK  BT  ADJIIX18T«AT0H. 

1.  A  finding  by  the  court  of  duncery  appeals 
respecting  the  domicile  of  a  person  at  the  time 
of  his  decease  Is  not  snhject  to  review  by  the  su- 
preme conrt. 


2.  When  an  Intestate  at  the  time  of  his  death 
owns  property  in  a  state  other  than  that  of  his 
domicile,  administration  most  be  taken  oat  in 
that  state,  in  order  to  collect  the  funds  for  tbe 
benefit  of  the  estate. 

3.  Life  insurance  policies,  wherever  adminis- 
tered, most  he  distributed  according  to  tlie 
laws  of  the  state  in  which  the  domicile  of  de- 
ceased was. 

4.  A  foreign  administrator  may  coUeet  asMts. 
or  sae  or  be  sued  In  his  representative  capacity, 
by  agreement  between  the  parties. 

Appeal  from  chancery  court,  Sumner  coun- 
ty: J.  S.  Gribble,  Chancellor. 

BlU  by  Mrs.  Sallle  EUU.  admlntstntrlx  of 
the  estate  of  Irby  T.  Ellis,  deceased,  and  in  her 
own  right  as  widow,  against  the  Northwestan 
Mutual  Life  Insurance  Company.  From  a  de- 
cree of  the  court  of  chancery  appeals  reverslns 
the  decree  of  the  dianceltor,  complainant  ap- 
peals.  Affirmed. 

Blackmore,  Dismnkes  ft  Dhmnkes,  for  ap- 
pellant. Stokea  ft  Stokea  and  Mr.  Pudo*. 
for  oKwUee. 

UcALISTEB.  J.  ComphUnant  filed  thla  bUi 
In  tbe  <diancffiy  court  of  Sumner  county.  In 
her  own  right  as  widow  and  aa  administra- 
trix of  her  deceased  husband,  to  eifbrce  the 
collection  of  certain  policies  of  insurance  Is- 
sued iq>on  the  life  of  her  huabaod,  sind  paya- 
ble at  hia  death  to  fala  executors,  administra- 
tors, <ff  asslgna.  Irby  T.  EUla,  the  hasband 
o<  complainant,  died.  Intestate,  bi  Uardi. 
1896,  at  SeUna,  Ala.  Upon  tbe  death  of  ber 
husband,  the  con^lalnant  returned  to  Smnott- 
county,  Tenn.,  where  she  bad  formerly  re- 
sided; took  out  lettNB  of  administration  up- 
on his  estate  In  tbe  county  court;  and  filed 
thla  bill,  In  tbe  chancery  conrt  tii  Somner 
coun^,  Tenn.,  to  collect  thla  insurance.  Gom- 
^alnant  alle^  In  bar  bill  that  the  pi^lcy  of 
Insurance  issued  by  the  Northwestmi  Inrar- 
aaee  Gmiquiiy  waa  not  in  her  poaseaslon,  bat 
was  bdd  aa  collateral  security  by  one  Mar- 
shall, at  Selma,  Ala.  The  court  of  chancery 
annals  find  u  a  fact  that  complainant  ac- 
quired possesskm  of  this  policy  by  ■ww^iffg 
her  attorney  to  Sdma,  and  paying  off  the 
debt  to  the  pledgee,  who  surrendered  the  pol- 
icy to  her  attorney,  and  the  latter  thereupon 
brouibt  It  to  Tennessee.  <ta  the  Tth  A^u, 
1896,  the  two  policies  Issued  by  tbe  Kew 
Yatk  Life  Insurance  Company  were  alao  ob- 
tabied  by  compUUnant's  attorney,  who  went  to 
Selma,  and  paid  off  certain  ddits,  for  the 
payment  of  which  these  policies  bad  been  hy- 
pothecated. It  Is  pmget  to  say  that,  when 
these  latter  policies  were  surrendered  to  com- 
plainant's attorney,  no  admlnlstxatmr  bad  been 
appointed  ivon  the  estate  of  Irl^  T.  BUla  tn 
Am^mp,  R.  p,  BaffoEd  qualified  aa  admin- 
istrator of  said  estate  at  S^nia,  on  the  2^h 
May,  1886.  Complainant  qualified  as  ad- 
ministratrix In  Sumner  county,  Tenn.,  on  the 
11th  June,  1886.  The  contest  preseBled  npwi 
the  record  Is  between  the  widow  and  tbe  for- 
eign admlnlattator  over  tbe  proceeds  <tf  these 
policies.  The  Northwestern  Mutual  Ufe  In- 
surance Company  was  tho  only  defendant  to 
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the  bill  filed  hy  the  wtdow  and  administratrix 
in  Sumner  comity,  Tenn.  The  foreign  ad- 
ministrator and  tbe  New  Xoric  Life  InBurance 
<;ompan7  became  xnrtles  to  aald  proceedings 
4^  special  agreonoit  altered  into  between  the 
partlea.  It  was  agreed,  first,  that  the  In- 
junction ahovld  be  dlsaolTed.  and  that  said 
Ncrthwettem  Mntoal  Life  Insurance  Compa- 
ny flfaonld  pay  the  amoqnt  of  Its  policy  (¥2,038) 
Into  the  hands  of  the  clerk  and  master  of  the 
court,  which  was  dmie,  and  the  company  was 
•discharged  from  further  llabiUty.  It  was  fur- 
ther agreed  that,  hi  order  to  settle  aU  ques- 
tions In  one  suit,  B.  P.  Bafford.  the  Alabama 
Administrator,  be  made  a  party  defendant, 
and  enter  Us  KS/peaxanca,  which  was  accord- 
ingly done.  B.  P.  Safford,  the  Alabama  ad* 
mlnlstrator,  dalms  that  Irby  T.  Bills,  at  the 
time  of  his  death,  was  a  dtlsen  and  domiciled 
in  the  rtate  of  Alabama,  and  that,  under  the 
laws  of  said  state,  polldea  of  life  insurance 
payable  to  the  estate  of  deceased  go  to  his 
creditors,  and  that  he  is  entitled  to  the  pro- 
ceeds of  said  policies  for  tiie  benefit  of  credit- 
ors In  Alabama.  Comj^alnant  Sallle  Bills  In- 
sists that,  at  the  date  of  bis  death,  her  hus- 
band was  a  retident  and  dUzen  ot  the  state 
of  Tennessee,  and  that,  under  tbe  laws  of 
this  state,  the  proceeds  of  said  policies  would 
inure  to  the  sole  and  SEyitarate  use  of  the 
widow,  free  tnm  tbe  claims  of  creditors,  no 
children  haTlng  been  bom  to-  them.  The 
mam  question  presented  upon  the  record  was 
;n  respect  of  tbe  residence  and  domicile  <tf 
the  said  Irby  T.  BlUsr-whetber  it  was  In  the 
state  of  Tennessee,  or  In  the  state  of  Ala- 
bama. SowcTer,  It  was  Insisted  by  counsel 
for  Mrs.  Bills  that,  Ind^ndently  of  the  ques- 
tion of  Irby  T.  Bills*  domicile  the  New  York 
policies  being  In  possession  of  Mrs.  Bills  at 
the  time  she  qualified  as  administratrix  tn  tbe 
state  of  Tennessee,  and  bdng  personal  proper- 
ty, th^  should  be  distributed  acccHxUng  to  the 
laws  of  Tennessee;  and  it  Is  further  insisted. 
If  she  is  entitled  to  recover  these  p<Hlcies,  she 
is  also  entitled  to  recoTW  the  Northwestern 
policy,  under  tbe  agreed  decree  in  this  cause. 
The  chancellor  decreed  In  faror  of  complain- 
ant Mrs.  SaUle  BUls.  The  court  of  chancory 
appeals  found  as  a  fact  that  Irby  T.  BUls,  at 
the  time  of  his  death,  was  domiciled  in  the 
state  of  Alabama,  and  tint  his  personal  es- 
tate Should  be  distributed  according  to  the 
laws  of  that  state.  That  court  reversed  the 
decree  of  the  cbancdlor,  and  adjudged  that 
tbe  Alabama  administrator  was  entitled  to 
tbe  proceeds  of  all  the  poUdes. 

Complainant  appealed,  and  the  first  assign- 
jnent  made  on  bar  behalf  is  that  the  court 
of  'chancery  appeals  erred  In  their  finding  as 
rejects  tbe  domicile  of  Irby  T.  Bills.  It 
is  insisted  that  this  finding  is  a  conclusion 
of  law  from  facts  oscei-talned  Yxy  them, 
which  is  subject  to  review  and  reversal  by 
this  court.  The  court  of  chancery  appeals 
very  fully  and  correctly  state  the  rules  of 
law  by  which  they  were  guided  In  this  In- 
vestigation of  fact,  and  their  finding  is  not 


subject  to  review  by  this  court  The  ele- 
ment of  intentkm  enters  largely  into  the 
question  of  domldle,  and  the  ascertainment 
of  this  intention  Is  a  matter  exclusively  with- 
in the  province  of  that  court  It  is  not  a 
conclusion  of  law,  but  an  inference  of  fact 
to  be  drawn  from  the  evidence  In  the  record. 
Bank  v.  Bvans,  90  Tenn.  706,  34  S.  W.  2. 

The  second  assignment  Is  that  an  adminis- 
trator of  the  deceased  holder  of  a  life  p(dtey 
appointed  in  tbe  state  where  the  policy  Is,  and 
havhig  possession  of  the  policy,  Is  entitled  to 
recover  the  amount  doe  thereon,  as  against  an 
administrator  appointed  In  another  state.  In- 
cluding that  In  which  the  decedoit  resided  at 
the  time  of  his  death.  Connsd  cite,  In  Biq>- 
p<Ht  of  this  proposition.  Insurance  Oo.  v. 
Smith,  14  C.  a  A.  686,  Fed.  fiM.  That 
was  an  acti«i  at  law  broui^t  by  Mrs.  Budcwa 
V.  Smith  in  the  United  States  drcoit  court 
for  Uie  Northern  district  ot  OaUftonla,  aa  ad- 
mlnlstratrlz  whh  the  will  annexed  of  the  es- 
tate of  Dr.  William  T.  Smith,  deceased,  to  re- 
cover from  tbe  New  York  Ufe  Insurance 
Company  the  sum  of  $6,000,  alleged  to  be  due 
on  a  p^Icy  Ufe  hunrattce.  The  record 
Bhowed  that  Dr.  Smith  died  at  Chicago,  lU. 
At  tiie  time  of  the  Issoing  of  the  policy,  and 
at  the  time  of  his  death,  he  was  a  resident  of 
the  state  of  Illinois.  He  left,  snrvlvli^  him, 
a  widow,  a  resident  of  San  Francisco.  GaL, 
and  two  sons.  Smith  had  formerly  lived  in 
California,  and  had  left  Oiat  state  on  account 
of  financial  and  domestic  difficulties  between 
himself  and  wife.  Prior  to  bis  death.  Dr. 
Smith  had  Beat  the  policy  of  insurance  fbr 
$5,000,  together  wiOi  the  sum  of  96,000,  In 
money,  to  California,  the  huuranoe  policy  to 
be  held  In  trust  by  his  wife  for  the  boiafit  of 
their  minor  stm.  and  the  mtmey  to  be  paid 
the  wife  when  she  obtained  a  divorce.  No  di- 
vOToe  was  ever  granted.  After  the  death  of 
Dr.  Smith,  Us  counsel  in  Callfon^  to  whom 
the  policy  had  been  sent,  delivered  It  to  Mrs. 
Smith,  as  tbe  special  administratrix  of  her 
husband's  estate.  It  fnrth«  spears  that, 
three  days  prior  to  his  death,  Dr.  Smith,  beli^c 
indebted  to  one  J.  B.  Muipfay,  ot  Chicago,  ex- 
ecuted and  ddlTwed  to  him,  at  said  city,  a 
transfer,  among  other  choses  in  action,  of  the 
policy  of  Insurance  for  $5,000,  then  ta  the 
hands  of  Dr.  Smith's  attorn^  in  CalUemla. 
TUB  document  was  executed  and  delivered  to 
and  acc^tted  by  J.  B.  Murphy,  In  payment  of 
an  indebtedness  of  Smith  to  Um.  Smith  aft- 
erwards executed  a  will  wherein  be  bequeath- 
ed to  tbe  said  Jcbn  B.  Mnzpl^,  to  be  first  paid 
out  of  Us  estate,  the  sum  of  $8,400  and  vari- 
ous other  legades.  The  executor  named  hi 
the  win  dedlned  to  act,  and  thereupon  letters 
of  adminlstratlttti  up<Hi  said  estate  were  issosd 
to  the  Jennings  Trust  Company,  a  corporation 
existing  undd:  the  laws  of  tbe  state  of  nunois. 
The  trust  company  commenced  an  action 
against  the  New  York  Life  Insurance  Compa- 
ny In  the  circuit  court  of  Cook  county,  DL, 
to  cdlect  tbe  amount  ot  the  $6,000  poll^, 
wUch  actkm  It  was  claimed  was  prosecuted 
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for  and  on  behalf  of  the  said  J.  B.  Murphy. 
The  policy  In  question  has  never  been  paid. 
Mrs.  Smith's  action,  aa  already  stated,  was 
commenced  In  the  circuit  court  for  the  North- 
em  district  of  California,  against  the  New 
York  Life  Insurance  Company;  and  this  com- 
pany interposed  as  a  defense  the  proceedings 
In  nUnols,  and  Insisted  that  the  trust  compa- 
ny and  Murphy  should  be  made  parties.  Judg- 
ment was  rendered  In  feTor  of  Mrs.  Smith. 
57  Fed.  188.  The  court,  upon  these  facts,  held 
that  the  sale  or  assignment  of  ihe  policy  1^ 
Dr.  Smith  to  Murpt^r  did  not  rest  In  the  lat- 
ter any  Interest,  l^al  or  equitable,  that  would 
ftuthoilw  falm  to  Mag  and  maintain  an  action 
thereon  against  the  Insurance  company;  that, 
to  constitute  such  an  assignment,  there  must 
tie,  first,  an  Intention  to  assign  the  debt  w 
dMse,  siid,  sectnidly,  this  Intention  miwt  be 
followed  Iqr  a  ddirery  (tf  the  chose  to  tlie 
aaslgiieeL  Again,  the  court  sald^  the  poUcy  Is 
perstmal  pnq^erty,  and  was  in  the  state  of  Cal* 
Ifomla.  The  Issuance  of  tetters  of  admlnlatea- 
tlon  to  Mrs.  Smlfli  In  Oallfomla  was  legaL 
She  had  the  posse bsIod  of  the  policy,  and  was 
entltted  to  recoTer  the  money  thereon.  The  law 
Is  wen  settled  that  the  admlnlstmtrlz  in  Oall- 
fomla, as  against  Uie  Jennings  Trust  Compa- 
ny, or  any  other  administrator  in  any  othn 
state,  Is  entitled  to  recover  the  money  from 
the  bisurance  company.  It  wOl  be  otMerred 
that  the  pMcy  InTdved  In  that  case  had  been 
sent  by  Smith  to  his  oounsd  In  Callftwnla,  to 
be  dellTored  to  his  wlf6,  to  be  held  In  trust  by 
her  for  the  benefit  of  his  minor  ion,  and,  at 
the  date  of  Smith's  deatli,  the  poUcy  was  in 
Califomla,  and  not  In  Ullnoia,  the  domicile  of 
Smith.  It  is  w6n  aettled  that  where  the  In- 
testate, at  the  time  of  his  deatli,  owns  property 
in  a  state  ottier  than  that  of  his  domicile,  ad- 
ministration must  be  taken  out  In  order  to 
collect  the  funds  for  the  benefit  of  the  estate. 
It  appears  from  the  record  In  this  case  that, 
at  the  date  of  Irby  T.  mw  death,  aU  tiuee 
of  said  ptdldes  were  In  the  state  of  Alabama, 
and  constituted  a  part  of  the  assets  of  his  es- 
tate. In  Qie  case  of  Goodlett  t.  Anderson,  7 
Lea.  288,  the  court  said,  viz.:  "We  held  In 
the  case  of  St  John  t.  Hodges,  9  Baxt  SS8, 
after  fun  argument  and  review  of  uithorltles, 
tibat  notes  of  the  character  of  the  <me  In  ques- 
titm  are  bcma  notabllla  at  the  domldle  of  the 
Intestate's  residence,  when  left  there  at  the 
time  of  his  death,  and  tiiat  administration 
taken  out  in  anotlwr  state,  where  the  debtor 
resides,  does  not  draw  thereto  the  title  or 
right  to  the  notes,  unless  tbey  actually  come 
to  the  hands  of  such  administrator."  The 
court  of  chancery  appeals  find  "flutt  all  of 
these  Insurance  policies  were  taken  out  at  Sel- 
ma.  Ala.,  and  all  -wexe  th^  In  the  hands  of 
dUfereot  parties,  for  safe-keieplng,  or  aa  col- 
lateral security,  at  the  time  of  BlUir  death. 
The  NOTthwestem  policy,  about  which  this 
suit  was  first  brought,  was  at  the  time  ai  the 
death  of  Bills  in  possessltm  of  Mr.  Uaishall, 
at  belma,  vha,  after  Safford  qualified,  deliv- 
ered It  to  blm,  bat  who  afterwards,  at  Mar^ 


shall's  request,  redelivered  It  to  Marshall,  In 
whose  bands  It  was  at  the  time  the  original 
bill  was  filed  In  this  case.  After  that,  Mar- 
shall delivered  It  to  the  attorney  of  Mrs.  Ellis, 
who  brought  It  to  this  state,  pending  the  pres- 
ent suit.  The  two  New  York  Life  Insurance 
Compai^  policies  were  also  obtained  by  coun- 
sel for  Mrs.  Bills,  April  7,  1896,  whDe  aa  a 
visit  to  Sdma.  Whfle  we  tiitaik  It  extremely 
likely  that  Mr.  Dlsmukes  brought  these  two 
ptdldes  Into  this  state  Immediately  aft^  thdr 
procurement  by  him,  In  Ai^  1896,  ttiwe  Is 
no  proof  on  this  subject;  and  we  do  not  know 
how  the  fact  Is,  nor  where  they  were  when 
Mra  Ellis  was  aH>olnted  administratrix,  nor 
when  she  brought  this  suit  *  *  *  So  that 
on  these  facts,  this  suit  la  simply  an  effort  on 
the  part  of  a  Tranessee  administratrix  to 
draw  Into  this  state  for  admlnlstntion,  and 
out  of  Its  v^eapet  q;ihere,  an  asset  to  wblcb  die 
had  no  title,  and  which  was  not  here  aa  a  fact 
nor  under  any  tbeny  of  la  v."  We  agree  with 
that  court  that  this  cannot  be  done  without 
destroying  all  prindjdes  of  comity  between 
the  two  Jurisdictions.  Moreover,  we  are  of 
opinion  that  complainant;  aa  widow,  is  not 
entitled  to  the  proceeds  of  theae  poUdea,  tm, 
wherever  administered,  the  distribution  must 
be  made  under  the  laws  of  Alabama,  the  domi- 
cile of  the  deceased.  Pritch.  Wllls,  p.  50, 1 54; 
Jones  V.  Marsble,  6  Hunqih.  118;  Oarr  r. 
Lowe's  Ex'n,  7  Helsk.  81;  McGoDum  Sniltii. 
Meigs.  842;  Petersen  t.  Bank,  88  Am.  Dec. 
298.  In  conclusion,  we  wish  to  say  that  we 
fully  recognize  the  principle  aa  weD  settled 
that  a  foreign  executor  or  administrator  or  re- 
ceiver cannot  collect  assets  or  sue  or  be  sued 
In  his  r^resentative  capacity  In  this  state: 
but  we  think  this  question  Is  «itlr«Iy  dlmlnat- 
ed  from  the  case  by  the  agreed  decree  by 
which  the  Alabama  administrator  la  made  a 
par^  defendant,  and  allowed  to  set  his 
claim  to  the  policies.  The  decree  Is  afBrmed. 


ORGAIN  et  al.      IRVINE  et  at 
(Supreme  Court  of  Tenuessee.   Dec.  18,  18S7  > 
Unexbodtsd  Wili^Validittasto  Pbbsosai.1t. 

When  a  peram  desiring  to  make  his  last 
will  called  In  his  family  physician  and  a  neigh- 
bor, and  the  latter,  In  Uie  presence  of  the  three, 
at  the  dictation  of  the  testator,  wrote  sis 
clauses  of  the  will,  which  were  read  over  to  and 
approved  by  the  testator,  when,  upon  being  in- 
terrupted, the  testator  postponed  finishing  the 
will  until  the  next  day,  and  on  the  next  day  the 
testator  was  In  no  condidon  to  complete  the 
will,  and  died  within  a  abort  time,  without 
agam  being  in  a  condition  to  complete  it  and  it 
appeared  that  tiie  provisions  of  the  wUU  so  far 
aa  completed,  were  the  final  determinatfoD  of 
deceased,  which  remained  unchanged  nntU  Us 
death,  the  writing  is  a  good  and  valid  will  as  to 
the  personal  property  devised,  but  void  aa  to  the 
real  estatfc 

Appeal  from  circuit  court,  Montgomery 
county;  A.  H.  Munford,  Judge. 

Action  by  Mary  Irvine,  next  friend,  etc 
and  others,  against  Orgaln  and  otlwra,  ad- 
ministrators, to  propound  a  wUL  Judgment 
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for  inropcmeDta.  Oontestanti  appeal.  Affirm- 
ed. 

Burney  &  Bailey  and  Leech  &  Savage,  for 
appellanta.  John  F.  Hooae  and  Daniel  & 
Daniel,  for  appellees. 

McAUBTEB,  J.  ThJfl  lecord  preaeato  a 
conteated  will  from  the  circuit  court  of 
Montgomery  connty.  The  paper  writing  con- 
teated  was  proponnded  as  the  last  will  and 
testament  of  John  M.  Smith,  by  Mary  Ir- 
vine, as  the  next  friend  of  her  tlu«e  minor 
dangfatenL  The  flret  item  of  the  alleged  will 
proTldes  for  the  payment  of  tlw  debts  and 
fnnenl  expenses  of  the  testator.  The  iec- 
ond  Item  bequeaths  92,000  to  Anna  Stewart 
Irrlnei,  and  $2,000  eadi  to  Grace  and  Abbte 
iTTlne.  The  third  Item  provides  for  the  pay- 
inent  of  91,600  to  Mlas  Harriet  Oreen,  and 
directs  that  any  part  of  It  remaining  unused 
at  her  doith  shall  go  to  tbs  three  Ixrine  chil- 
dren. The  fourth  item  devises  a  tnct  of 
land  comprlaliv  320  acres  to  Hra.  Irvine  and 
John  Groaa,  a  n^hew  of  testator.  The  fifth 
Item  devises  an  interest  In  certain  landa  to 
Salem  Church,  to  sell  and  supply  aeats  for 
the  church.  The  sixth  Item  provides  for 
keepii^  up  the  family  graveyard  from  the 
Income  of  91,000,  which  be  bequeaths  for 
that  purpose.  The  seventh  Item  bequeaths 
to  Wesley  Orgaln  testator's  deposit  In  Clarks- 
vlUe  Bank.  The  proof  discloses  that,  after 
dictating  the  sixth  Item,  the  testator  was  In- 
terrupted by  one  of  his  nephews,  and  the 
matter  was  adjourned,  to  be  resumed  the  fol- 
lowing ereulug.  The  testator  died,  however, 
In  the  meantime,  and  the  paper  writing  was 
left  unfinished  and  unexecuted.  It  was  not 
Insisted  by  the  proponents  that  the  Instru- 
ment was  valid  as  a  testamentary  disposi- 
tion of  real  estate,  but  their  contention  was 
that  It  was  valid  as  a  will  ao  far  as  the  per- 
sonalty was  involved.  The  Jury,  under  the 
charge  of  the  court,  found  In  favor  of  the 
proponents  on  the  first,  second,  and  third 
Items,-  and  declared  them  the  last  will  and 
testament  of  John  M.  Smith,  deceased.  Con- 
testants apijealed,  and  have  assigned  errors. 
Before  proceeding  to  dispose  of  the  assign- 
ments of  error,  we  will  give  a  brief  outline 
of  the  facts  as  presented  In  the  record.  The 
testator,  John  M.  Smith,  at  the  time  of  his 
death  was  about  75  years  of  age.  He  was 
childless,  and  had  been  for  many  years  a 
widower.  He  left  an  estate  estimated  at 
$45,000,  consisting  principally  of  personalty. 
He  was,  when  the  will  was  written,  of  sound 
and  disposing  mind  and  memory,  and  no 
question  Is  made  In  the  record  upon  his  tes- 
tamentary capacity.  The  will.  It  appears 
from  the  proof,  was  written  on  the  14th 
January,  1806.  It  appears  that  after  the 
death  of  his  wife  the  testator  took  his  wid- 
owed niece,  Mrs.  Irvine,  and  her  three  In- 
fant daughters,  to  live  with  him.  The  proof 
is  clear  that  he  entertained  very  great  at- 
tachment for  these  children,  and  frequently 
expressed  an  intention  to  set  aside  a  fund 
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for  their  education  and  maintenance  In  thef 
event  of  his  death.  It  Is  shown  that  a  few 
days  prior  to  fala  death  the  testator,  after 
rallying  from  a  severe  sinking  sp^  stated 
to  Mrs.  Irvine  that  he  was  apprehensive 
om  of  these  aevere  spells  would  take  him 
off,  and  that  he  wished  to  give  a  sum  of 
money  for  the  education  of  the  children.  "I 
want  to  be  sure,"  said  be,  "they  get  It  before 
my  death;  and  that  is  not  all  I  intend  to  do 
for  them.  When  I  come  to  make  my  will, 
I  will  provide  more  for  them,  but  I  want  to 
give  them  a  sum  of  money  now,  and  know 
they  get  it,  before  my  death,  so  I  be 
satisfied  the  chfldren  will  receive  an  educa- 
tion." He  expressed  a  desire  In  this  connec- 
tion that  Dr.  Slayden,  the  family  physldan, 
might  be  requested  to  draw  for  testator  a 
deed  of  gift  of  some  property  for  the  benefit 
of  said  children.  Dr.  Slayden,  several  days 
thereafter,  came  to  testator's  house  on  a  pro- 
fessional visit,  and  at  the  request  ot  testator 
drafted  an  inatmment  purporting  to  pay  oat 
of  his  estate  to  Anna  Stewart  Irvine  $2,500, 
and  to  AbUe  and  Grace  Irvine  92,000  each. 
Hie  testator  also  expressed  a  desire  to  In- 
clude In  this  Instrument  a  provision  for  Har 
rlet  Orera.  He  stated  that  he  had  promised 
his  wife  on  her  deathbed  to  take  care  ot 
Harriet  Green  while  he  lived,  and  to  pro- 
vide for  her  against  the  event  of  his  death. 
Dr.  Slayden  told  deceased  that  a  provision 
for  Harriet  Oreen  must  be  made  on  a  sep- 
arate paper.  Testator  replied  that  would  re- 
quire him  to  sign  his  name  three  times,  two- 
deed  a  of  gift  and  a  will.  After  further  coip^ 
slderatlon  of  the  matter  the  testator  conclud- 
ed to  make  his  will,  and  embrace  the  whole- 
subject,  Instead  of  executing  deeds  of  gift 
Dr.  Slayden  then  suggested  that  testator- 
send  for  his  neighbor  Wesley  Oi^aln,  and  re- 
quest him  to  write  the  will.  The  will  waf»- 
wrltten  by  Orgaln  at  testator's  dictation,  and* 
each  item  was  read  over  to  him.  and  approv- 
ed as  written.  After  the  sixth  Item  had  been- 
written,  John  Cross,  a  nephew  of  testator, 
came  into  the  room,  and  remarked  to  testa- 
tor that  he  (Cross)  did  not  know  what  tes- 
tator had  done,  but.  If  he  did  not  do  for  him 
what  he  had  promised,  he  would  sue  his- 
estate.  Testator  replied,  "If  1  owe  you  any- 
thing, make  out  your  bill,  and  I'll  pay  It* 
now."  The  testator  became  very  much  ex- 
cited. It  appears,  at  the  conduct  of  Cross,  and' 
said,  among  other  things:  "To  think  that 
that  thing— a  boy,  I  suppose  a  man  he  Is- 
from  his  age— would  talk  to  me  that  way, 
X  went  to  Columbia,  and  picked  him  up,  aft- 
er he  was  cast  off  there  by  his  family,  and 
brought  him  here,  and  cared  for  blm,  and 
this  is  the  thanks  I  get."  The  Intrusion  of 
Cross  so  flustered  and  agitated  the  testator 
that  no  further  progress  was  made  with  the 
will  that  day.  Dr.  Slayden  and  Mr.  Orgaln 
left  the  house  with  the  understanding  wltli 
the  testator  that  they  would  return  the  fol- 
lowing day,  and  proceed  with  the  matter. 
When  Orgaln  returned  the  foUovrlna-day, Jr.-, 
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found  the  testator  in  no  condition  to  onder- 
stand  or  transact  business,  and  he  continued 
In  that  condition  until  he  died,  a  short  time 
thereafter. 

The  first  assignment  made  on  behalf  of  the 
contestants  is  that  the  circuit  Judge  erred  In 
declining  requests  numbwed  8.  4,  and  6,  to 
"the  effect  that  the  entire  paper.  If  any  por- 
tion can  be  set  np,  must  be  estaUished  as 
the  will  of  Smith,  and  that  this  mnat  be  done 
by  two  witnesses  testifying  to  its  execution, 
or  to  facts  and  clrcumstanees  identifying  It 
as  the  will  of  decedent,  and  so  continued  by 
him  as  his  will  up  to  bis  death;  and  that  no 
part  of  the  unfinished  paper  could  be  estab- 
lished, because  two  such  witnesses  did  not 
testify  as  to  the  execution  of  the  entire  paper, 
or  to  facts  and  circumstances  Identifying  the 
entire  paper;  and  that  Orgaln  was  not  a  com- 
petent witness  to  any  part  of  it,  because  a 
legatee;  and  that  the  real-estate  danses  must 
be  found  to  be  his  will  in  fact,  as  mudi  as 
any  other  part  of  the  paper,  though  Inopera- 
tive under  the  statute,  because  not  signed 
and  witnessed  as  required."  The  second  as- 
signment Is  that  it  was  error  to  refuse  the 
request  of  contestants  "to  .the  effect  that  no 
part  of  the  will  could  be  set  up.  because  It 
disposed  of  real  and  personal  estate  to  dif- 
ferent i»rties,  and  that  the  defeating  of  the 
clauses  as  to  real  estate,  because  not  In  com- 
pliance with  the  statute,  catised  the  whole 
paper  to  fall."  The  fifth  assignment  is  that 
the  court  erred  in  declining  to  charge  request 
No.  5t  "to  the  effect  that.  If  decedent  was  In- 
termpted  In  the  preparation  of  the  paper 
writing,  and  the  proof  showed  that  after  this 
he  was  In  doubt  and  uncertain  whether  he 
would  complete  the  particular  paper,  or  have 
another  prepared  as  his  will,  or  perhaps  adopt 
some  other  plan  of  disposition  of  his  prop- 
erty, such  doubt  and  uncertainty  would  be  In 
law  an  abandonment  of  aaid  paper,  and  It 
codU  not  be  set  up  BB  his  wUL"  This  last 
proimeltlon,  we  think,  was  fully  covered  in 
the  original  charge.  It  appearing  that  the 
other  assignments  of  error  raise  cognate  ques- 
tions, which  are  the  determining  Issues  of  law 
In  the  case,  they  will,  for  convenience,  be  con- 
tidered  together.  It  will  be  observed  from 
the  statement  of  the  ease  that  the  paper 
writing  offered  for  probate,  while  testamen- 
tary in  character,  Is  both  unfinished  as  re- 
spects the  disposition  of  the  testator's  entire 
«state.  and  unexecuted  as  respects  Its  com- 
pliance with  statutory  formalities.  It  is  well 
settled  that  the  presumption  Is  against  the 
validity  of  such  a  paper,  even  as  a  testamen- 
tary disposition  of  personalty,  while,  of 
course,  it  Is  wholly  Inoperative  as  a  devise  of 
real  estate  for  want  of  the  attestation  of  two 
witnesses.  The  paper  writing  in  this  cause 
was  not  In  the  handwriting  of  deceased,  nor 
was  it  signed  by  him;  but  neither  Is  essen- 
tial to  the  validity  of  a  will  of  personal  prop- 
erty. In  the  leading  case  of  Guthrie  Owen,  2 
Humph.  202.  this  court  held  that  a  paper  un- 
executed, and  In  tome  Uutances  an  Imperfect 


paper,  may  lie  set  up  as  a  testament  of  person- 
alty where  the  want  of  execution  or  Its  be- 
ing imperfect  has  been  produced,  not  by  aban- 
donment, or  change  of  purpose  on  the  part  of 
the  testator,  bat  by  the  act  of  God,  and  that 
Is  by  extreme  lUaess.  mental  alienation,  sud- 
den death,  etc.,  if  the  paper,  as  far  as  it  goes, 
express  the  will  of  deceased,  contlnalns  to 
the  time  of  bis  death;  and  if  upon  the  face 
of  the  Instrument  it  can  be  seen  that  the  lega- 
cies given  would  not,  had  the  will  been  finish- 
ed, have  been  burdened  with  diarges  In  fa- 
vor of  others.  The  court  dte  the  leading 
case  of  Montefiore  v.  Montefiore.  2  Addams. 
354,  2  Enc  Bcc.  R  342.  In  that  case  Sr 
John  Ntcboll,  who  decided  that  case,  uses 
this  language,  viz.:  "The  legal  principles  as 
to  Imperfect  testamentary  papers  of  every 
description  vary  very  much  according  to  the 
stage  of  maturity  at  which  these  papers  have 
arrived.  The  presumption  of  law,  indeed.  Is 
against  every  testamentary  paper  not  actual- 
ly executed  by  the  testator.  •  •  •  But,  If 
the  paper  be  complete  In  all  other  respects, 
that  presumption  Is  slight  and  feeble,  and 
one  comparatively  easily  repelled.  But  where 
a  paper  Is  unfinished  as  well  as  unexecuted 
(especially  where  It  Is  Just  begun,  and  con- 
tains only  a  f&w  clauses  or  bequests),  not  only 
must  its  being  unfinished  and  unexecuted  be 
accounted  for,  but  It  must  also  be  proved 
(for  the  court  win  not  [wesume  it)  to  express 
the  testator's  Intentions  In  order  to  repel  the 
legal  presumption  against  Its  valldltgr.  It 
must  be  clearly  made  to  appear,  npon  a  Just 
view  of  all  the  facts  and  circumstances  of 
the  case,  that  the  deceased  had  come  to  a  final 
resolution  In  respect  to  It  as  far  as  It  goes, 
so  that,  by  establishing  It  even  In  sucb  its 
Imperfect  state,  the  court  will  give  effect  to. 
and  not  thwart  or  defeat,  the  testator's  real 
intentions  and  wishes  In  respect  to  the  prop- 
erty which  It  purports  to  bequeath.  In  Ckrder 
to  entitle  sucb  a  paper  to  probate  In  any  case 
In  my  opinion."  In  speaking  of  this  rule  laid 
down  Iqr  Sir  John  NldKdU  Judge  McKlnney 
said:  "In  the  many  cases  referred  to  or  ex- 
isting on  this  subject  there  li  none,  peciiapie. 
wfalcb  contains  langoage  or  annooBces  a 
principle  subjecting  papas  of  this  desctipcion 
to  a  severer  test  when  propounded  for  |»>o- 
bate."  The  court  in  Gnthde  t.  Owen,  2 
Humph.  202,  held  that  the  paper  writinc  In 
that  case,  although  unexecuted,  ml^t  be  set 
up  as  a  will  as  to  the  personalty,  althougb 
void  as  to  the  clauses  undertaking  to  devise 
realty.  Says  Mr.  Prltcbard,  in  bis  work  on 
Wills  and  Administration  (section  22).  vis.: 
"^ere  is  scarcely  any  form  of  papw  which 
may  not  be  admitted  to  probate  as  a  will  of 
personalty  If  of  testamentary  character,  and 
suflScleDtly  proved."  "^e  presunptlon 
against  an  unfinished  testamentary  paper 
necessarily  decreases  In  strength  as  the  paper 
approaches  a  completed  state,  bnt  in  ewerj 
case  the  jury  must  be  satisfied  that  the  un- 
finished condition  of  the  will  Is  not  due  to 
an  intention  to  pos^neoi;  abandon  the  tea- 
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tamentai7  scheme,  and  that  theee  was  no 
<>h»nge  of  Intention  with  regard  to  the  prorl- 
Kions  of  the  will,  ^^en,  however.  It  is  al- 
leged that  the  formal  execution  of  the  will 
was  prevented  b7  the  act  of  Ood,  It  is  not 
necessary  to  show  Immediate  or  sudden 
death,  If  the  Jury  are  satisfied  that  the  paper 
contains  the  wishes  of  the  deceased  that  the 
testamentary  purpose  continued  until  the  act 
of  Ood  Intervened,  and  that  the  delay  was 
from  convenience,  and  not  hesitancy." 
Prltcb.  WlUs,  S  209;  2  Williams,  Ex'n  (6tb  ; 
Bd.)  p.  64.  Applying  the  severe  test  pre-  i 
scribed  Sir  John  NlchoU  In  the  Mouteflore 
Case,  we  think  it  Is  made  to  appear  that  the 
testator  had  come  to  a  final  resolution  re- 
spectlDg  the  first  three  clauses  of  this  instru- 
ment, and  that  by  establishing  them  as  his 
will,  the  court  will  give  effect  to,  and  not 
thwart,  the  real  wishes  and  intentions  of  the 
testator.  Beyond  all  question  it  was  his  de- 
liberate and  weU-matored  purpose  to  make  a 
bequest  to  the  Irvine  children,  as  well  as 
make  prorlsicai  for  the  support  of  Harriet 
Green,  and  this  purpose  on  his  part  under- 
went no  modification  or  abandonment  up  to 
the  time  of  his  death.  The  benefaction  In 
favor  of  the  Irvine  children  had  been  crys- 
tallized In  the  shape  of  a  deed  of  gift,  which 
would  have  been  signed  and  executed  by  the 
decedent,  but,  desiring  to  make  provision  also 
for  Harriet  Green,  and  tbnt  redeem  a  prom- 
ise he  bad  made  his  deceased  wife,  he  de- 
termined it  would  be  more  convenient  to  em- 
brace these  subjects  hi  a  will.  He  entered 
upon  ther  preparation  of  his  will,  and  dictated 
these  clauses,  which  were  read  to  him,  and 
distinctly  approved.  Interrupted  at  that  time 
by  the  unseemly  interference  of  his  nephew, 
the  matter  was  adjourned,  to  be  resumed  on 
the  following  day.  In  the  meantime  the  act 
of  God  supervened,  and  the  vrlll  was  left  un- 
finished and  unexecuted.  The  clauses  of  the 
will  established  by  the  frnj  represent  the 
fixed  and  oft-exin^ssed  pnrpose  of  the  de- 
cedent, and  there  Is  no  reasonable  ground  for 
the  bdlef  that  tbese  legacies  would  have  been 
limited  or  burdened  with  any  Interest  or  trust 
.In  favor  of  another.  There  Is  no  Mending  or 
intisrmliigUiis  of  these  dawes  with  any  other 
purpose  expressed.  Tb^  are  complete  and 
Indepwdent  of  all  other  provisions.  They 
are  distinctly  proved  by  two  wltnessea.  We 
can  perce've  no  Just  view  or  legal  reason 
why  bis  Intentton  as  thus  expressed  should 
not  be  reeognlsed  and  enforced.  Respecting 
the  last,  or  seventh,  clause  of  the  will,  in 
which  a  bequest  of  the  decedent's  deposit  in 
tbe  Bank  of  Olarksvllle  Is  made  to  Wesley 
Orgaln.  tbe  proof  Is  Insufficient.  The  onl^ 
witness  to  this  clause  was  the  beneficiary  and 
draftsman  himself.  Moreover,  Orgain  ex- 
pressly declined  to  claim  under  this  clause, 
and  so  stated  on  the  wltn^s  stand.  Tbe 
propositions  of  law  embodied  In  the  requests 
submitted  by  counsel  for  defendant  were 
properly  refused.  There  Is  no  error  In  the 
record,  and  the  Judgment  Is  affirmed. 


LOUISYILLD  ft  N.  R.  CO.  v.  FRENCH. 
(Supreme  Court  of  Tennessee.  Dee.  18, 1897.) 

lUlLBOAOS  —  KaSBKIHT—  ASVBB8B  FOSSSSBIOK — 

Ebictiox  or  Water  Tahk. 

1.  Whenever  it  becomes  necessary  for  rail- 
road purposes,  a  water  tank  nkay  be  erected  on 
land  adjacent  to  the  track,  being  a  part  of  the 
right  of  way,  though  a  party  has  had  poases- 
■oD  thneof  beyond  the  period  (tf  linUtattons,  as 
the  easement  of  the  rcttd  cannot  be  defeated 
by  adverse  possession. 

2.  A  plaintiff  owning  the  fee  In  land  fonning  a 
part  of  a  railroad  easement,  must  show  that 
the  erection  of  a  water  tank  thereon  was  not 
neceasary  for  railroad  purposes,  where  he  seeks 
to  recover  damages  becanse  of  sach  erefstlon. 

Appeal  from  circuit  court,  Houston  coun- 
ty; A.  H.  Munford,  Judge. 

Action  by  George  French  against  the 
Louisville  &  Nashville  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.  Reversed. 

Bofoo  &  BudoU>b*  A)r  Qvellant  Uenaaa 
Dunbar,  for  appellee. 

WILKBS,  J.  This  action  was  commenced 
before  a  Justice  of  the  peace  to  recover  dam- 
ages to  a  lot  lying  adjacent  to  the  railroad 
in  Brin,  Houston  county.  On  appeal  tbe 
case  was  heard  before  the  court  and  Jury, 
and  Judgment  was  rendered  for  $100,  and 
tbe  railroad  has  appealed,  and  astigned  ei^ 
rors.  The  facts  are  that  tbe  railroad  com- 
pany Is  entitled  to  an  easement  over  100 
feet  on  each  side  of  the  center  of  Its  track 
for  right  of  way  imder  its  charter  provi- 
sions. Plaintiff  has  bought  a  lot  extend- 
ing over  SO  feet  of  this  right  of  way,  and 
has  a  deed  In  fee  simple  to  It  His  ven- 
dor owned  several  other  lots  adjacent,  and 
of  which  this  lot  was  originally  a  part,  and 
upon  tbe  other  portions  of  the  ori^nal  lot 
had  erected  several  houses;  two  as  early 
as  1879,  and  others  at  subsequent  dates. 
The  lot  owned  by  plaintiff  bad  no  house  or 
Inclosure  upon  It,  but  was  a  part  of  the 
original  lot  on  which  the  houses  had  been 
bum  on  tbe  right  of  way.  In  1806  or  1807 
the  railroad  company  erected  a  water  tank 
upon  tbe  vacant  lot  for  railroad  use.  The 
court.  In  substance,  charged  that,  If  this 
lot  had  been  adversely  held  under  color  of 
title  by  plaintiff  and  his  vendors  for  seven 
years  or  more,  his  title  would  be  perfect  to 
the  land  to  the  extent  of  his  paper  bound- 
aries, and  tbe  railroad  would  be  liable  If  It 
trespassed  upon  this  land  to  build  Its  water 
tank.  The  court  refused  to  charge  that 
there  must  have  been  actual  adverse  posses- 
sion of  this  particular  lot  In  a  way  Inconsist- 
ent with  the  easement  of  tbe  railroad,  bat 
■aid  an  actual  adverse  possession  of  a  por^ 
tlon  of  the  lot  covered  by  the  original  pa- 
per title  would  be  sufficient  to  give  title  to 
the  extent  of  the  boundaries  in  the  title  paper. 

There  la  error  In  the  charge  of  the  court 
below.  It  appears  from  tbe  record  that  the 
railroad  company,  under  Its  charter,  has  an 
•asement  or  right  of  w^  over  UX)  feet  on 
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each  side  of  tbe  center  of  Its  road,  and  It 
has  been  repeatedly  held  hj  this  court  that 
a  user  by  an  adjacent  landowner  of  the 
right  of  way  up  to  the  line  of  the  road  for 
an  Indefinite  time  Is  not  adverse  to  the  road 
easement  It  may  he  used  for  agricultural 
or  any  other  legitimate  and  proper  purposes. 
A  house  may  be  built  upon  it  and  occupied, 
and  it  may  be  Inclosed,  and  the  railroad  will 
not  lose  Its  easement.  The  posseeslon  for 
such  puriroses  Is  consistent  with  tbe  ease- 
ment, no  matter  what  Und  of  a  paper  title 
the  party  In  possession  may  have,  and  the 
possession  could  not  be  adverse  until  the 
railroad  may  need  the  premises,  and  de- 
mand them  for  railroad  purposes.  Occu- 
pancy with  a  house  or  inclosure,  and  cultiva- 
tion and  use,  are  not  sufficient  to  defeat  tbe 
easement  of  the  road,  Inasmuch  as  the  road 
can  only  demand  and  take  its  full  right  of 
way  when  it  becomes  necessary  for  railroad 
puxpoaes,  and  nntn  then  the  possession  is 
not  adverse.  A  person  who  builds  upon  the 
right  of  way  of  a  railroad  does  so  at  his 
peril,  DO  matter  what  paper  title  he  may 
have  from  a  third  person.  And  all  persons 
are  affected  with  notice  of  tbe  extent  of 
the  right  of  way  when  It  depends  upon  the 
charter  provisions.  This  being  so,  the  rail- 
road company  has  the  right  to  occupy  any 
portion  of  this  lOO-foot  right  of  way  at  any 
time  It  is  necessary  for  Its  purposes  as  a 
railroad.  A  water  tank  Is  a  species  of  prop- 
er^ necessary  for  the  purposes  of  a  rail- 
road, and  there  is  no  question  made,  or  proof 
Introdnced,  to  show  that  tt  was  not  neces- 
sary to  erect  It  at  this  point  We  cannot 
presume  that  tbe  road  would  place  tbe  tank 
there  for  any  other  purpose  than  that  of  a 
railroad  use.  If  It  was  erected  there  to  an- 
nc^  and  harass  plaintiff,  or  for  any  other 
than  a  necessary  railroad  purpose  and  con- 
venience, that  fact  should  have  been  shown 
by  the  proof.  The  principles  here  announ- 
ced were  laid  down  In  Hallway  Go.  v.  T^ 
ford's  Ex'rB.  80  T»m.  296, 14  S.  W.  776,  and 
have  been  r^ated  In  a  nnmber  o{  cases  In 
which  the  question  baa  come  before  the 
court  In  varlona  -wsLja.  We  are  constrained 
to  reverse  the  Judgment  of  the  court  below, 
and  remand  tbe  cause  for  a  new  trial. 
Costs  of  ^peal  will  be  paid  bj  appellee. 


RIDLEY  et  al.  v.  McPHBBSON  et  al. 
(Supreme  Court  of  Tennessee.  Dec.  11,  1897.) 
Wiu:^— C0H8TSDOT10N— Dbvibb  Pbk  Capita.. 
A  deed  gave  certain  lands  to  Kraateea  to 
hold  Id  trust  for  the  in^otor'a  danghter,  Mary 
E..  during  life,  and  provided  that  on  her  death 
"the  lands  Bball  be  convered  by  tbe  tmstees  to 
the  issue  of  said  Mary  B.  living  at  her  death, 
and,  in  default  of  a^  such  iBSue  living  at  the 
death  of  said  Mary  E.,  then  upon  this  further 
trust:  that  said  land  be  forthwith  conveyed  to 
the  grantor,  if  living,  and,  if  dead,  to  his  right 
heirs  at  that  time."  Held,  when  the  said  Mary 
B.  left  surviving  one  daughter,  and  her  eight 
children,  and  two  children  of  a  son  who  died  oe- 


fore  his  mother,  that  the  gift  to  such  issue  is 
not  substitutional,  hot  they  must  take  per  cai>- 
ita,  BO  that  each  is  entitled  to  one-eleventh  of 
the  estate. 

Appeal  from  chancery  court,  WilliamsoD 
county;  H.  H.  Cook,  Chancellor. 

Bill  by  George  C  Ridley  and  others  againsr 
Samuel  McPherson  and  others.  Prom  a  de- 
cree of  tbe  chancery  court  and  court  of  chan- 
cery appeals,  both  parties  appeal.  Reversed. 

Henderson  &  Berry,  for  complainants.  H. 
P.  Folkes,  for  defendants.  . 

WILKEa  J.  This  Is  a  blU  to  eonsUue  a 
certain  deed,  made  May  27,  1880,  by  Jotin 
Starnes  to  Samuel  W.  Stames  and  John  M. 
McPherson,  trustees,  and  to  have  the  Inter- 
ests of  complainants  In  the  lands  adjudicat- 
ed and  fixed,  and  the  lands  partitioned.  The 
deed  gives  certain  lands  to  the  grantees,  to 
hold  in  trust  for  the  grantor's  danghter. 
Mary  B.  McPherson,  for  her  separate  use. 
during  life,  and  provides  tbat  at  her  death 
"tbe  lands  shall  be  conveyed  by  the  trustees 
to  the  issue  of  said  Mary  E.  living  at  her 
death,  and,  In  default  of  any  such  Issae  liv- 
ing at  the  death  of  said  Mary  E.,  then  upon 
this  further  trust:  that  said  lands  be  forth- 
with conveyed  to  the  grantor,  if  living,  and. 
If  dead,  to  his  right  heirs  at  that  time.**  The- 
life  tenant  Mary  E.  McPherson,  bu  died. 
She  left  surviving  her.  one  daughter.  Rebec- 
ca Ridley,  and  her  eight  children;  also  the 
grandchildren  John  and  Samuel  McPherson. 
who  are  the  children  of  a  son  of  the  life 
tenant  vrho  died  before  his  motikM.  Ifrt. 
Ridley  and  her  eight  children  are  the  com- 
plainants In  this  cause,  and  tbe  McPherson 
children  are  defendants.  The  question  is. 
who  answer  the  description,  'Issue  of  Mary 
E.,**  tbe  life  tenant  living  at  her  death,  and 
in  what  way  and  proportion  do  they  take> 
Tbe  chancellor  was  of  i^lnlon  that  Mn. 
Ridley  took  one  half  the  real  estate,  and  Oat 
the  two  McPherson  children,  Jointly,  took  tbe 
other  half.  The  court  of  chancery  ^tpealit 
was  of  the  same  opinion,  and  so  decreed,  and 
complainants  and  defendants  have  an  ap- 
pealed. 

It  la  Inatsted  for  comidalnante  a)  that  Mrs. 
Ridley,  being  the  only  living  dilM  ct  Mary 
B.  McPherson,  the  life  tenant  must  take  the 
whole  Mtate;  (2)  If  mlatakoi  In  this,  then 
the  pnq^erty  must  pass  to  all  her  descend- 
ants, p«  capita,  equally.  In  whldi  went  Mrs. 
Ridley  will  take.  Jointly  with  her  eight  chn- 
dren,  nine-elevenths  of  the  property,  and  the 
McPherson  chfldren  will  take  tw»«Iev«itha 
For  defendanta,  It  Is  contended  that  Mrs. 
Ridley  and  the  two  McPheraon  chlldien 
must  share  the  property  equally,  each  tak- 
ing an  Interest  of  one-third,  and  tiiat  the 
children  of  Mra.  Ridley  take  nothing.  It 
conceded  that  the  precise  qneatkm  Involved 
haa  not  been  determined  In  Tennessee,  and 
that  in  other  Jnrlsdictlona  the  decMons  are 
numerous,  and  In  some  conflict  The  varfon* 
views  hdd  by  different  cotuts  may  bo  feoDtL 
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commented  npon  In  2  Redf.  WUIb,  pp.  S55- 
870,  and  notes,  and  11  Am.  &.  Eng.  Enc. 
lAW,  869  et  seq.,  879,  note,  aod  need  not  be 
further  set  ont  here.  The  difficulty  lies  In 
defining  the  word  "Issue,"  and  In  determin- 
ing the  probable  meaning  which  the  grantor 
Intended  to  give  It;  and  the  confnslon  arises 
from  the  effort  on  the  one  band,  to  carry 
out  the  supposed  Intention  of  the  testator, 
and,  on  the  other,  to  glTe  to  the  word  Its 
strict  legal  signification.  Mr.  Bourier  says 
the  word  "issue"  indodes  all  persons  who 
have  descended  from  a  common  ancestor. 
It  has  also  been  said  tliat,  unless  controlled 
by  the  context,  it  means  lineal  descendants, 
without  regard  to  degree  of  proximity  or  re- 
moteness from  the  original  stock  or  source. 
11  Am.  &  Eng.  Enc.  Law  ast  Ed.)  899,  and 
notes;  Jackson  t.  Jackson  (Mass.)  11  Lawy. 
Kep.  Ann.  305,  and  notes  (s.  c.  26  X.  E.  1112>: 
Pearce  v.  lUckard  (R.  L)  2G  Atl.  88.  When 
the  word  appears  In  a  will,  prima  facie,  it  is 
Intended  as  a  word  of  limitation,  but  may, 
by  the  context,  be  shown  to  be  a  word  of 
purchase.  11  Am.  &  Eng.  Enc.  Law,  877.  In 
deeds  and  marriage  settlements.  It  is  always 
treated  as  a  word  of  purchase.  11  Am.  & 
Eng.  Enc.  Law,  876.  In  this  ease  it  Is  not 
Insisted  by  either  party  that  It  is  a  word  of 
Umitatlon,  but  that  it  Is  used  as  a  word  of 
purchase;  and  It  Is  so  treated  by  the  court 
of  chancery  appeals.  Mr.  Redfleld,  In  his 
work  on  Wills  (roiume  2,  p.  363),  says,  in 
substance,  that  the  real  Intentfon  of  the 
grantor  in  using  the  word  should  be  ascer- 
tained and  followed;  and  he  Is  of  opinion 
that  not  one  grantor  in  a  thousand  would 
snppose  that  by  using  such  a  word  he  would 
be  dividing  up  hts  estate  among  all  his  de- 
eceudants  who  might  be  living  at  the  time 
of  distribution,  In  such  manner  as  to  permit 
two  or  three  generations— parents  and  their 
children  and  grandchildren— to  share  con- 
currently and  per  capita,  equally,  as  be- 
tween themselves.  It  was  bis  opinion  that 
most  testators  employ  the  term  In  the  sense 
of  desceudiug  heirs,  and  that  It  Is  most  con- 
slBtent  with  the  testator's  intention  to  hold 
that  the  children  alive  at  the  time  of  dis- 
tribution are  Intended  to  take  equally,  to 
the  exclusion  of  more  remote  descendants, 
unless  the  latter  are  Issue  of  a  deceased 
child,  in  which  case  they  should  take  the 
-child's  share,  as  representing  their  parent 
Following  on  the  same  line,  while  recogniz- 
ing the  rule  as  established  differently,  Lord 
Tx>ugborough,  In  Freeman  v.  Parsley,  8  Yes. 
42,  expressed  regret  that  there  was  no  me- 
dium between  the  rule  of  total  exclusion  of 
grandchildren,  and  allowing  them  to  share 
eqiuiily  with  their  parent.  See,  also,  4  Kent 
Comm.  *278,  note  b.  These  holdings,  clearly, 
are  based  upon  an  attempt  to  follow  a  sup- 
posed intention  of  the  testator  to  keep  the 
several  branches  of  his  descendants  equal, 
rather  than  upon  the  strict  meaning  of  the 
term  used.  While  It  is  true  that  the  inten- 
tion should  be  sought  for  and  followed.  It 


can  only  be  found  in  the  InstrumMit  ttaelC. 
The  court  of  dbancery  aroeals  very  perti- 
nently that  if  John  and  8ama«l  Hcl^iav 
■on.  the  granddilldren  of  the  life  tenant  are 
embraced  in  tiie  term  "Isane,"  there  can  be 
no  good  reaaon  why  the  el^t  children  of 
Mrs.  Ridley,  who  are  such  grandchildren, 
should  not  be  likewise  included  in  the  term, 
OS  they  stand  in  the  same  relation  and  de- 
gree to  the  grantor,  nor  why  Mrs.  Ridley  is 
not  also  embraced,  as  she  stands  one  degree 
nearer  the  grantor  than  the  gTea^gnuldcbll- 
dren  do.  Hoice  it  properly  condudes  that 
Mrs.  Ridley  and  the  McPherB<m  children  do 
not  take,  equally,  one-third.  The  court  of 
chancery  afveals  is,  howerer,  of  <9lnion  that 
fcdlowlng  the  eiq^esttona  of  Mr.  Redflfild 
and  Lord  Lougborough,  It  la  the  iMtter  rul- 
ing to  hold  that  it  waa  the  Intention  of  the 
testator  to  give  to  the  word  "iasue"  the  same 
meaning  as  Is  given  under  one  statute  to  the 
words  "heirs  of  the  body,"  thus  making  it  a 
word  of  purchase,  but  at  the  same  time  to 
hold  that  the  remainder-men  should  take  as 
if  the  life  tenant  had  been  seised  of  the  en- 
tire estate,  and  it  had  passed  according  to 
the  rules  of  descent  thus  keeping  up  equal- 
ity In  the  different  branches  of  the  family. 
The  court  of  chancery  appeals  says  In  con- 
clusion that  it  cannot  state  that  such  hold- 
ing is  sustained  by  a  majority  of  the  cases 
of  even  current  authority  in  the  United 
States,,  but  It  seems  to  be  the  Just  rule,  in 
accord  with  the  policy  of  our  laws  regulat- 
ing descents,  and  more  apparently  within 
the  intent  of  the  grantor.  We  can  see  no 
reason  why  the  word  "Issue,"  as  used  in  this 
paper  (which,  though  a  deed.  Is.  In  a  certain 
sense,  testamentary  In  its  character  and  op- 
eration), should  not  receive  Its  strict  tech- 
nical, legal  signification.  The  deed  was  ex- 
ecuted May  27,  1860,  and  Is  wltn^sed  by 
John  Marshall  and  W.  O.  Marshall,  the 
former  one  of  the  most  distinguished  Jurists 
Tennessee  has  ever  produced,  and,  It  Is  stat- 
ed at  the  bar,  was  written  by  him.  It  bears 
upon  Its  face,  and  in  Its  provisions,  evidence 
of  legal  knowledge,  and  the  technical  use  of 
legal  terms,  by  the  draftsman.  If  it  was 
not  Intended  that  the  word  should  have  its 
legal  signification,  it  Is  difficult  to  see  why 
it  was  used,  and  why,  If  such  was  the  gran- 
tor's Intention,  the  remainder  was  not  given 
to  the  children  of  Mary  E.  who  might  be 
living  at  her  death,  and  the  living  descend- 
ants of  those  who  might  have  previously 
died.  Such  language  would  clearly  have 
called  for  the  construction  which  the  court 
of  chancery  appeals  has  given.  We  can  see 
no  ground  for  presuming  ah  Intention  upon 
the  part  of  the  grantor  to  keep  the  several 
branches  of  his  remote  descendants  sep- 
arate, and  to  bestow  his  bounty  upon  them 
per  stirpes.  Instead  of  per  capita,  where  he 
uses  a  term  which  embraces  all  his  descend- 
ants equally.  There  Is  absolutely  nothing  In 
the  context  of  this  Instrument  to  show  tliat 
the  word  "issue"  was  intended  to  have  an*' 
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oth«  Uun  Its  proper,  legal  slgnlflcation.  If 
there  vere  inch  Indicatlona  In  the  context, 
th^  -would  fnmlsh  a  good  ground  for  giTlng 
the  word  a  different  meaning.  11  Am.  ft 
Eng.  Enc.  Law,  8^,  note  1.  But  In  the  ab- 
sence of  such  Indication  the  word  must  re- 
ceive Its  proper  meaning.  The  case  of 
Pearce  t.  Blckard  (B.  I.)  28  Aa  38,  Is  direct- 
ly In  point,  and  thoroughly  considered.  In 
that  case  the  will  in  controversy  provided 
that  on  the  death  of  the  life  tenant,  Sarah 
C.  Richard,  the  trustee  Pearce  "should  pay 
over  the  trust  property  to  her  lawful  issue 
then  alive."  It  was  held  (citing  and  com- 
menting on  very  many  authorities)  that  the 
word  "iBSuet"  unrestricted  by  any  Indication 
of  contrary  Intention,  Includes  all  descend- 
anto,  and  that  grandchildren  take  eqiudly 
with  children,  per  capita,  when  ttum  Is  notb- 
tag  to  Indicate  that  a  representatlTe  or  sub- 
stitutional taking  was  intended.  It  was 
strongly  Insisted  In  that  case  that  the  word 
"Issue"  should  be  held  to  have  the  ordinary 
signification  of  "children,"  and  not  a  tech- 
nical -one,  of  descendants  generally;  but  It 
was  shown  that  such  construction  was 
against  the  overwhelming  weight  of  author^ 
Ity  m  Bngland  and  the  tJnltod  States,  in  the 
absence  of  any  statutory  provision,  or  any 
evidence  of  Intentton  to  be  gathered  from 
the  Instrument  See  the  same  case  reported 
In  ^  Am.  St  Rep.  756.  See,  also,  Hartwell 
V.  Tefft  (R.  I.)  35  Att  882;  Soper  v..Brovm 
(N.  Y.  App.)  32  N.  B.  768.  The  gifts  in  this 
case  to  the  Issue  of  the  life  tenant  cannot  be 
considered  as  subBtitntlonal,  so  that  such 
Issue  must  take  per  stirpes.  A  gift  to  Issue 
Is  substitutional  when  tbe  share  which  the 
Issue  are  to  take  is,  by  a  prior  clause,  given 
to  the  parent  of  such  Issue,  but  it  Is  an  orig- 
inal gift  when  not  so  expressed  to  be  given 
to  the  parent  of  such  Issue;  and  the  gift  In 
this  case  falls  under  the  latter  head  or  class. 
11  Am.  &  Kng.  Enc.  Law,  871.  note.  It  fol- 
lows that  the  decree  of  the  court  of  chan- 
cery appeals  must  be  reversed,  and  the  prop- 
erty Is  decreed  equally  to  the  complainants 
and  defendants,  as  the  Issue  of  the  life  ten- 
ant each  taking  one-eleventh;  and  the 
cause  Is  remanded  for  further  proceedings  in 
the  court  below.  Tbe  costs  of  appeal  will 
be  paid  by  the  ai^leea  McFberson. 


HORNE  et  al  OREER. 
(Court  of  Chancery  Appeals  of  Tennesiee. 
Aug.  21,  1897.) 

EQDITT  —  SPBOIAL  MaBTEB— <3CAl.lFICATIOJI8— Ac- 
OOONTinO  BBTWBIK  pAKTITBHa— FlKDINGS— WHBX 

BiVDiNo  ON  Appeal— SurrioiBHCT  or  Evidence 
— EsTOPPBl,  i!T  Pais. 

1.  Where  a  clerk  and  master  la  a  party  to  an 
action  for  on  accounting,  it  Is  improper  to  ap- 
point his  depaty  a  apecial  master  to  report  on  the 
status  of  accounts,  thougli  it  is  done  by  consent 

2.  Tbe  court  of  chaoceiy  aweala  or  the  su- 
preme coart  is  cot  bound  by  the  concurrence  of 
the  chancellor  and  the  clerk  and  master  as  to  tbe 
status  of  the  aecoants  between  parties,  where  the 


clerk  and  master  has  not  been  able  to  arrive  s4 

any  definite  conclusion,  but  only  made  statements 
of  two  expert  accountanta  whicb  differed  vitally, 
or  where  it  is  clear  that  in  arriving  at  results, 
if  any.  he  has  adc^tted  the  wrong  rule  and  theuy 
of  law. 

S.  In  an  accounting  between  psrtDHS,  in  which 

the  Question  was  whether,  as  alleged  is  the  com- 
plaint, errors  existed  in  the  books  whidi  were 
kept  by  defendant  it  appeared  that  the  other 
members  of  tbe  firm  exhibited  to  defendant  • 
statement  of  the  firm's  acooonts  which  thnr 
dalmed  to  he  taken  from  the  books:  that  suoi 
statement  Induded  a  large  number  of  accounts 
and  bills  receivable,  many  of  which  had  been  oa 
Ihe  books  for  some  time,  and  some  that  bad  been 
paid,  some  worthless,  and  others  subject  to  off- 
nets.  One  of  oomidalnants  prodnced  a  stat^nent 
of  erron  ItHnlzeo,  aggregating  $4,000,  In  de- 
fendant's faandwritmg,  and  which  such  complain' 
ant  said  was  agreed  to  by  defendant  He  also 
furnished  a  paper  in  defendant's  handwriting 
diowing  calculations  of  each  partner's  Interest 
based  on  the  result  of  the  correction  of  such  er- 
rors. Defendant  denied  that  he  made  said  state- 
ment of  errors,  but  did  not  deny  that  it  was  cor- 
rect. No  effort  was  mode  by  him  to  prove  that 
such  items  were  not  on  tbe  boobi,  and  coonted  as 
assets  in  said  statement  or  that  they  were  cor- 
rect. His  expert  testified  that  "the  books,  I 
think,  were  about  tbe  poorest  kept  books  of  any 
I  ever  saw."  Hdd  to  sustain  tbe  allegationa  in 
regard  to  errors  in  the  books. 

4.  In  an  accoontine  between  partners  it  appear- 
ed that  on  August  15,  1889,  defendant  sold  hii 
interest  to  J.  conditionally,  and  took  it  back  on 
August  IS,  1S90;  that  the  books  were  kept  by 
defendant  prior  to  the  first-named  date,  and  1^ 
J.  during  the  year  following;  and  that,  at  the 
time  defendant  took  hack  bis  Interest,  a  state- 
ment taken  from  the  books  was  fotniabed  by  the 
firm,  showing  the  profits  of  ttie  Ann  during  the 

S receding  year;  that  two  of  the  other  three  min- 
ers of  tbe  firm  had  nothing  to  do  with  such 
statement;  that  defendant  said  at  that  time  tiut 
the  business  was  in  bad  Aape,  and  be  would 
have  to  take  back  his  Interest  to  protect  himself: 
that  afterwards  be  and  one  of  complainants  went 
over  the  hooks,  and  agreed  to  corrections  amount- 
ing to  $^600,  and,  after  checking  the  stntenients 
with  such  complaloant,  he  said  that  he  wanted 
them  to  be  final  and  conduslTe,  aa  he  did  not 
wish  to  go  over  them  again;  that  he  gave  tbe 
firm  a  note  at  the  time  he  took  back  his  Inter- 
est wbidi  provided  that  whatever  misbt  be  due 
him  on  settlement  <rf  the  partaendilp  should  be  a 
set-off  to  the  note.  In  his  snswer  and  cross  bill, 
defendant  atated  that  there  was  oo  final  settle- 
ment and  denied  that  he  was  bound  by  any  set- 
tlement He  testified  that  when  he  gave  his 
note,  lie  wanted  to  bare  It  charged  against  his  In- 
terest as  it  appeared  on  tbe  books;  but  complain- 
ants declined  to  do  so,  and  tM  note  was  so 
drawn  at  to  await  final  settlement  He  ffid  not 
testify  that  any  one  guarantied  tbe  stBtemoit 
famished  him  at  that  nme  to  be  correct,  or  tibat 
he  rdied  on  it  as  snch.  fiebf,  that  tiie  parties 
were  not  estowed  or  bonnd     audi  sta^emmt. 

Appeal  from  chancery  court  London  coun- 
ty; H.  B.  Undsay,  caiancellor. 

Bni  J.  F.  Home  and  others  against  K. 
H.  Greer.  Prom  a  decree  in  favor  of  de- 
fendant complainants  appeaL  Bevened. 

Taylor  &  Pepper,  and  Taylor  &  Roberts* 
for  appellants.  E.  P.  McQueen  and  Temple- 
ton  &  Gates,  fbr  appellee. 

BARTON.  J.  This  Is  a  lawsuit  involving 
the  winding  up  and  settlement  of  a  partner- 
ship which  existed  in  Loudon  county,  the 
firm  having  two  departments,— a  grain  and 
warehouse  business,  and  a  geiittal  merchan- 
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dise  Inulness.  The  original  blB  vu  primarily 
filed  on  October  2,  1893,  by  John  F.  Home 
and  M.  R.  Goans,  surviving  partners  of  the 
firm  of  Home,  Ooans  &  Oo.,  against  N.  H. 
Oreer,  on  a  note,  a  copy  of  which  Is  as  fol- 
lows: "$1,000.00.  London,  Tenn.,  Jan.  SO, 
1891.  Six  months  after  date.  I  promise  to 
pay  to  the  order  of  Home,  Goans  &  Co.,  for 
Koods  tiiJa  div  sold  me,  with  Interest  from 
date,  one  tbonsasd  doUars,  with  Interest  from 
date,  at  the  Citizens'  Bank.  Loudon,  Tennes- 
see, for  ralne  recelred.  The  undersigned  prin- 
cipal and  indorser  of  this  note,  which  Is  filled 
up  befcffe  signing,  walre  demand,  notice,  and 
protest  tta«eof;  and  we  agree  tiiat  if  this 
note  li  i^aced  in  the  hands  of  an  attorney 
at  law  for  collectton,  or  has  to  be  sned  on, 
that  we  wm  pay  ten  per  e«kt  attiMmey's  fees 
In  addltloD  to  the  prlndpal,  which  fee  shall 
be  added  to  and  become  part  of  the  judg- 
ment We  also  sign  with  a  full  understand- 
ing of  this  notice;  provided  whatew  may 
lie  due  me  on  settlement  of  Home,  Goans 
&  Co.  Shan  be  a  let-f^  to  this  note.  N.  H. 
Greer."  The  Un  allseed  fliat  the  complain- 
ants and  W.  A.  Home,  deceased,  had  during 
the  year  1886  entered  Into  a  partnership  with 
the  defendant  to  oigage  in  a  gen«ral  mer- 
cantile and  grain  business,  under  the  firm 
name  and  style  of  Home,  Greer  ft  Goans, 
whldi  was  afterwards,  about  the  year  1889, 
changed  to  Home,  Goans  A  Co.,  and  so  con- 
tinued ftom  that  date  until  about  1891,  when 
they  ceased  to  do  business;  that  the  assets 
of  12te  flim  were  all  about  dlqtosed  of,  tba 
defendant  Greer  purchasing  the  merchandise 
on  hand  for  the  Loudon  MercMttlle  Company, 
of  Trtilch  he  was  a  member,  for  the  sum  of 
About  19,000;  that  the  London  Uercantfle 
Company  execated  Its  notes  for  that  sum, 
less  a  discount  allowed,  and  less  the  amount 
of  the  note  sued  on,  given  by  the  defendant 
Greer,  as  part  consideration  of  the  purchase 
of  the  stock  of  goods.  The  bin  furOier  alleges 
that  since  January,  1881,  the  firm  had  done 
no  business;  that,  at  the  time  it  stopped  to 
do  buslneea,  an  estimate  was  made  of  the 
standing  of  the  firm;  that  afterwards  It  was 
dtscorered  that  a  mistake  had  been  made  In 
the  estimate  of  some  $4,868,  and'  that  after 
correction  made  It  appeared  that  the  defend- 
ant was  Indebted  to  the  firm  in  the  sum  of 
$16.S1;  that  $610.62,  assets  of  the  firm,  had 
been  collected,  and  not  accounted  for,  but 
paid  into  the  bnelness  prior  to  the  settiement 
of  1890;  that  $461.02  of  the  firm's  acconnte 
had  torneJ  out  to  be  Insolvent,  etc.,— the  re- 
sult of  which  was,  according  to  the  bill,  that, 
on  proper  settlement,  defendant  would  be  en- 
titled to  credits  on  this  note  to  the  amount 
of  about  $220.53,  leaving  the  sum  of  $770.47 
due  from  him,  for  which  suit  was  broUKht, 
and  also  for  attorney's  fees.  After  the  bill 
was  filed,  it  was  amended  so  as  to  allege 
that  further  errors  had  been  discovered,  and 
that  the  defendant  Greer  was  entitled  to  no 
credlte  on  the  note,  but  was  Indebted  to  them 
for  some  |80  to  $60  taon. 


Defendant  filed  an  answer  and  cross  bill, 
the  material  statements  of  which  are  as  fol- 
lows: That  In  Augnst,  1889,  the  respondent 
sold  out  his  Interest  In  the  business  to  B.  0. 
Jones,  and  the  former  firm  of  Home,  Greer 
&  Goans  was  changed,  and  a  new  firm  was 
organized,  under  the  name  and  style  of  Home, 
Goans  &  Co.,  composed  of  the  two  Homes 
and  the  complainant  Goans  and  E.  C.  Jones, 
to  whom  the  respondent  had  sold  his  Interest; 
that  his  Interest  then  amounted  to  $1,474.42; 
that  Home,  Goans  &  Co.  carried  on  the  busi- 
ness until  It  was  closed  out,  as  shown;  that 
In  August,  1890,  E.  C.  Jones  sold  his  lnt«-eat, 
then  amounting,  after  certain  accounte  were 
credited,  to  $1,474.42,  to  the  respondent,  but 
the  respondent  took  no  part  personally  In  the 
management  and  conduct  of  the  business  un- 
til employed,  as  he  subseqnentiy  was,  M. 
R.  Goans  and  W.  A.  Home,  at  a  salary  of  $50 
a  month  to  sell  out  and  dispose  of  the  stock 
of  goods  then  on  band;  that,  und«  this  ar^ 
nuigement.  the  rrapondent  took  charge  of  the 
goods  on  tiie  1st  day  of  October,  1890,  at 
whldi  time  the  Invoice  price  of  the  goods 
amounted  to  $8,010.68;  that  he  continued  In 
charge  until  January  1,  1891.  when  all  the 
goods  then  remalnli^  yrere  sold;  that  the 
complainant  and  his  partner,  Home,  agreed  to 
give  the  respondent  a  discount  of  $1,000  on 
ttie  stock  of  goods  then  on  hand,  less  than 
tiM  invoice  price  of  date  October  1,  1880;  the 
respondent  accepted  the  offer,  and  sold  tiie 
goods  to  the  Loudon  Mercantile  Company; 
that  although  the  sale  was  made  In  January. 
1891.  It  was  to  date  back  to  October  1,  1890; 
that  in  August,  1890,  when  the  respondent 
bought  the  Interest  of  Jones  In  the  firm  of 
Home,  Guns  ft  Co.,  said  firm  of  Home. 
Goans  ft  Co.  fumlshed  him  with  a  statement 
of  the  condition  of  the  firm  and  profits  for  the 
year,  and,  when  the  accounte  of  Jones  and 
respondent  were  deducted.  It  was  found  that 
the  net  Interest  of  Jones  in  the  assete  of  the 
firm  was  $1,474.42;  and  that  this  amount  of 
interest  the  respondent  bought;  and  the  re- 
spondent Insisted  that  the  complainante  were 
bound  by  this  statement.  He  denies  that  the 
mistakes  and  errors  In  the  settlement  of  the 
business  claimed  In  the  UU  had  been  found 
or  were  correct;  admite  the  execution  of  the 
note,  but  soys  In  regard  thereto:  "It  was  re* 
spondent's  desire  and  Intention  that  said  $1.- 
000  should  be  credited  by  the  firm  of  Home, 
Goans  ft  Co.  on  the  amount  due  to  respondent 
out  of  the  assete  of  the  firm,  but  the  mem- 
bers of  said  firm,  especially  W.  A.  Home, 
declined  to  do  this,  and  requested  and  Indnced 
the  respondent  to  execute  the  conditional  note 
now  sued  on  In  this  cause,  to  be  h^d  and  used 
until  the  final  adjustment  of  the  affairs  of 
the  firm;  and  so,  on  this  understanding,  the 
respondent  executed  the  note."  The  answer 
and  cross  bill  further  asserte  that  th^  had 
been  no  final  settlement  of  the  affairs  of  the 
firm.  He  says  that  If  there  was  any  estimate 
of  the  affairs  of  the  firm  made  about  January, 
1891,  w  of  the  stendlng  of  the  Individual 
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members  of  the  Qrm,  be  was  no  party  to  It,  ' 
and  not  bound  by  It;  but  he  denies  the  errors. 
He  further  says,  by  way  of  cross  bill,  that, 
on  a  proper  adjustment  of  the  affairs  of  the 
Arm,  there  wlU  be  due  him  about  the  sum  of 
$484.80,  for  which  he  would  be  entitled  to, 
and  seeks,  a  decree.  He  flies  a  copy -of  a 
statement  made,  showing  the  profits  of  the 
firm  of  Home.  Goans  &  Co.  from  August  16, 
1889,  till  the  time  of  the  dissolution,  to  have 
been  $3,150.91. 

Tlie  answer  to  the  cross  bill  denies  that 
Oreer  had  ever  ceased  to  be  a  member  of  the 
firm,  and  says  that  E,  O.  Jones  was  only  ad- 
mitted as  his  representative,  and  that  the 
trade  between  Jones  and  Greer  was  a  mat- 
ter wholly  between  them;  that  Jones  was 
financially  an  Irresponsible  man,  and  It  was 
not  uuderstood  that  Greer  had  surrendered 
his  interest  In  the  firm,  but  that  the  trade 
between  him  and  Jones  was  only  condition- 
al; and  that  Jones  remained  in  the  firm  as 
the  representatlTe  of  Greer  until  Greer  took 
back  his  Interest  or  resumed  his  place.  In 
August,  1890,  Just  prior  to  the  winding  up 
of  the  buslDess  of  the  firm.  The  answer  to 
the  cross  bill  insists  on  the  truth  of  the 
statements  In  the  original  bill  and  the  In- 
debtedness of  Greer.  Proof  was  taken,  and 
a  decree  entered  by  the  cbancellor,  adjudi- 
cating certain  points,  and  referring  the 
cause  to  a  special  master  for  an  accounting 
and  report. 

Before  reciting  the  adjudication  of  the 
chancellor  in  this  decree,  it  will  clear  the 
matter  to  state  some  of  the  history  of  the 
firm  of  Borne.  Goans  &  Co.  and  the  firm  or 
firms  which  it  succeeded,  and  our  findings 
on  this  line,  as  a  proper  settlement  of  this 
case  involTes  to  some  extent  these  points: 
In  March,  1880.  W.  A.  Home,  J.  F.  Home, 
and  the  defendant.  N.  H.  Greer,  formed  a 
partnership,  and  went  Into  the  grain  busi- 
ness, at  Loudon,  Tenn.,  under  the  firm  name 
■of  Home  Bros.  &  Greer,  in  which  firm  the 
Horne  brotbers  owned  a  one-half  interest, 
and  defendant,  Oreer,  a  one-half.  In  Oc- 
tober. 1886,  the  complainant  Goans,  who 
bad  been  an  employfi,  was  admitted  as  an 
equal  partner,  Goans  becoming  a  one-third 
owner,  the  Home  brotbers  owning  or  hold- 
ing a  one-third,  and  the  defendant,  Greer, 
•one-third.  The  name  of  the  firm,  bowever, 
continued  as  Home  Bros.  &  Greer  nnUl 
tember  1,  1887.  At  this  time  the  name  of 
the  firm  was  changed  to  that  of  Home,  Greer 
&  Gtoans,  the  Home  brothers  owning  a  tbird, 
Ooans  a  third,  and  the  defendant,  Greer,  a 
third;  and  at  the  same  time  the  business  of 
the  firm  was  extended  to  that  also  of  gen- 
«ral  merchandising,  which  was  opened  out 
as  a  separate  department,  two  s^tarate  sets 
of  bo-jlu  being  kept,  but  the  interests  of  Uie 
partners  remained  the  same.  When  the  firm 
of  Horne  Bros.  &  Greer  was  formed,  the 
capital  put  in  was  fl,000  by  the  Home 
Bros.,  and  $1,000  by  Greer.  In  October. 
1886,  when  Goaus  was  Admltti>d  as  a  part^ 


ner,  not  having  the  money,  be  executed  his 
note  for  $1,000  to  the  firm  as  bis  contribu- 
tion to  the  capital  stoclc  In  September.  iSHT, 
when  the  firm  branched  out  Into  tbe  new 
business  of  general  merchandising,  the  orig- 
inal amoimts  of  $1,000  each,  paid  and  put. 
as  above  stated,  into  the  grain  business,  were 
allowed  to  remain  as  the  capital  stock  of 
that  business,  the  profits  which  appeared  on 
the  books  as  having  been  made  in  the  grain 
business,  and  which  were  apportioned 
among  the  members  of  the  firm,  were  car- 
ried into  the  general  mercantile  buainess. 
and  placed  on  books  of  that  concern  or  de- 
partment as  capital  stock  paid  in.  Home 
Bros,  were  credited  with  $1,446J»4,  H.  H. 
Greer  with  $1,973.77.  M.  R  Goans  with  $1,- 
157.2S;  these  figures  being  placed  on  books 
of  the  mercantile  department  to  the  credit 
of  these  parties,  though  it  was  understood 
that  these  parties  were  jointly  interested  in 
the  entire  buainess,  the  Home  brothers  rep- 
resenting a  third,  complainant  Goaus  a  third, 
and  the  defendant,  Greer,  a  third.  From 
that  date  tbe  profits  and  losses  were  to  be 
shared  by  these  respective  parties  at  the 
ratio  of  one-third  each.  Tbe  business  con- 
tinued in  this  shape  until  August  IG,  1889, 
when,  according  to  tbe  contention  of  the 
defendant,  Greer,  he  sold  his  Interest  to  G. 
0.  Jones,  and  from  that  time  on  his  conten- 
tion Is  that  he  ceased  to  l)e  a  member  of  tbe 
firm,  though  he  claims  to  have  repurchased 
Jones'  interest,  whatever  it  was,  on  August 
15, 1890. 

The  contention  of  complainants  Im  tbat, 
while  there  was  a  change  in  tbe  firm  name 
(It  being  admitted  that  at  this  time.  August 
15,  1889,  the  firm  name  wss  changed  from 
Horne.  Goans  ft  Oreer  to  Home,  Goans  ft 
Co.),  there  was  no  real  sale  of  tbe  Interest 
of  Greer,  but  that  Jones  was  only  admitted 
as  his  r^resentatlve.  It  being  understood 
that  Greer  was  financially  responsible,  and 
that  Jones,  who  had  be«k  an  empit^fi  of 
the  firm,  was  not  It  is  insisted  by  tbe  com- 
plainants that  tb^  nerer  agreed  to  maj  sucli 
transfer  of  interest  and  tbe  continiunce  of 
tbe  business,  except  bf  regarding  Jones  as 
tbe  representatlTe  of  Greer.  This  oont«- 
tlon  is  argued  with  much  eameatneaa  on 
bofli  sides,  and  appears  to  be  resided  as 
one  of  tbe  strong  points  of  tbe  case.  In 
Tlew,  bowever,  of  tbe  real  faets  as  tbej  tLp- 
pear  In  the  record  to  us,  we  regard  the  <»n- 
tentlon  more  as  a  war  of  words  than  as  a 
matter  of  material  importance.  Tbe  faets 
appear  to  be  undisputed  that  at  this  time, 
in  August,  1880,  respondoit,  Greer,  did 
make  a  trade  with  B.  O.  Jones.  Tbe  evi- 
dence Is  that  the  trade  was  conditlonaL  He 
was  to  become  the  owner  of  Greer's  Interest 
provided  and  whenever  be  paid  tm  tL  It  is 
also  tme  that  at  ttaia  time,  August,  1S8»,  a 
puUIcatlon  was  made  In  a  p^ier  published 
in  Loudon  county,  and  printed  notices  were 
sent  out,  to  the  effect  that  tbe  firm  of  Hiwne. 
Qteer  ft  Goans  bad  been  dissolved  br  mn* 
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Coal  consent,  N.  H.  Ofeer  nttring;  and  a 
fnrtlier  announcement  was  made,  without 
staling  who . convened  the  firm,  that  the 
basineaa  would  be  continued  at  the  old 
stand,  under  the  s^le  and  Arm  name  of 
Home,  Ooana  &  Ca  Notice  was  also  lent  to 
the  debtoxB  of  the  Arm  that  the  firm  of 
Home,  Greer  and  Goans  had  been  dlBBolved, 
and  tbat  the  buslnen  moat  be  closed  up,  and 
all  persons  indebted  to  the  firm  were  re- 
quested to  make  settlement  Privileged  li- 
cense for  the  mercantile  department  was 
also  taken  out  In  the  name  of  tlie  new  firm. 
But.  on  tbe  other  band.  It  is  eauallr  aa  clear 
that  tbe  baalnesB  waa  coatlnned  and  run 
along  the  same  way,  in  tliat  time  was  no 
closing  out  or  formal  aale  of  the  stock  of 
goods,  nor  a  separation  of  tbe  old  accounts 
from  tbe  new.  AU  that  seems  to  have  been 
•done  at  all  was  tbat  Oreer  agreed  with 
Jones  tbat  Jmes  should  take  bis  Interest  In 
tbe  bntiness.  A  statement  had  been  made 
from  tbe  books  which  Aowed  a  certain 
amount  of  profit,  making  Greer's  Interest  at 
tbe  time  of  this  trade,  according  to  tbe 
books  or  statement  taken  from  them  as  It 
tben  stood,  amount  to  ¥1,827.95.  Greer's 
proposition  to  Jones  was  that  be  would  let 
him  bare  his  interest,  and-Jones  was  to  pay 
him  interest  at  tbe  rate  of  6  per  cent;  that 
Jones  was  to  pay  him  at  the  end  of  each 
year  on  the  principal  until  the  amount  paid 
liquidated  Greer's  share  with  interest;  the 
payments  to  be  made  hy  Jones  out  of  his 
sliare  of  the  profits,  but  tbat  Jones  was  al- 
lowed to  take  a  reasonable  amount  for  Ut- 
iDg  expenses  out  of  his  share  of  tbe  profits, 
and  to  pay  tbe  balance  of  hla  profits  to 
Greer.  Bat  although  this  statement  from 
the  books  was  made,  there  Is  nothing  to 
show  that  it  was  agreed  or  understood  to  be 
binding  on  anybody  as  a  final  settlement 
There  Is  not  a  word  to  Indicate  that  the 
Home  brothers  and  Greer  understood  or 
agreed  that  that  amount  appearii^;  on  these 
books,  should  be  taken  as  the  correct 
amount  due  Oreer  at  tluit  time,  as  a  final 
settlement  The  evidence  all  shows  to  the 
contrary,  and  shows,  at  most  that  tbe  trade 
could  mean  nothing  more  than  that  Jones 
was  to  step  Into  Greer's  shoes.  It  expressly 
appears  from  Greer's  own  testimony  that  he 
was  to  bear,  as  a  deduction  from  bis  inter- 
est as  It  appeared,  whatever  losses  might 
result  from  bad  debts;  and  we  think  It  clear 
that  tbe  agreement  was,  even  as  between 
Jones  and  Greer,  that  Jones  was  to  take. 
when  be  paid  for  It,  whatever  Interest  Greer 
might  have  In  the  firm  on  August  15,  1889, 
based  on  a  correct  and  final  settlement  of 
tbe  affairs  of  the  firm  of  Home,  Greer  & 
Goans  as  they  stood  at  that  time. 

We  are  further  of  the  opinion  tliat  the 
weight  of  tbe  evidence  shows,  as  contended 
by  complainants,  and  we  find,  that  at  the 
most  the  sale  was  only  conditional,  and 
Jones  was  to  become  tbe  owner  of  the  inter- 
est on  piaylng  for  tbe  same;  but  we  do  not 


regard  this  last  statement  as  matertal,  be- 
cause it  is  clear,  and  we  find  as  a  tact,  with- 
out doubt  that  st  the  most  Jones  was  only 
to  take,  as  stated,  tbe  interest  of  Qreer, 
wbatever  It  might  be  as  of  that  date,  sub- 
ject, as  between  the  otber  partnan,  to  ad- 
justment of  all  errora  on  flnal  settlan^t 
The  business  continued  in  this  wajr  qntll 
August  IS,  ISQQ,  about  which  time  a  trads 
was  made.  Oreer  having  discovered,  as  be 
says,  tbat  Jones  bad  absorbed  for  living  ex- 
penaes  his  wtlre  share  of  the  profits,  and 
for  other  reasona,  be  e<mcluded  to  take 
back  or  repurchase  his  Interest,  and  did  re- 
purchase tbe  Interest  or  made  an  arrange- 
ment wltb  Jones  by  which  be  was  to  be  re- 
iiutated  and  to  take  twck  the  one-third  in- 
terest or  the  Jones  or  Greer  Interest,  as  It 
may  be  called,  as  It  then  stood.  And  al- 
tbough,  at  the  time  of  making  tills  tcad^  a 
statement  was  made  and  fumlsbed  from 
the  books  which  showed  that  the  firm  of 
Home,  Goans  &  Co.  bad  made  a  profit  dur- 
ing tbe  past  year,  yet  there  is  nothing  what- 
ever to  show  that  any  of  tbe  complainants 
or  any  of  the  other  members  of  the  firm 
agreed  or  represented  this  statement  to  t>e 
exactly  correct  nor  was  It  taken  or  consid- 
ered as  a  flnal  settlement  or  any  settlement 
of  tbe  firm's  affairs  as  they  then  stood.  But 
the  trade  and  repurchase  by  Oreer  were 
simplv  to  take  back  the  interest  as  It  then 
stood,  and  his  agreement  with  Jones  was 
ttiat  he  should  take  the  Interest  and  assume 
aU  Jones'  liabilities  In  tbe  matter;  that  the 
profit  whatever  it  was  or  whatever  bad 
been  made,  or  however  the  interest  stood, 
should  become  that  of  Greer,  and  Oreer 
agreed  to  give  or  allow  Jones  fHOO  for  his 
year's  work,  and  Jones  executed  his  notes  for 
the  difference  between  that  amount  and  the 
amount  which  he  had  drawn  out  of  the  firm 
on  his  account  Greer  took  the  interest 
and  assumed  all  Jones'  liabilities  to  the 
firm.  When  the  evidence  Is  fairly  consid- 
ered, this,  we  think,  is  clear  beyond  dispute. 
So,  whatever  terms  or  words  m^  be  u9ed 
in  regard  to  the  change  made  in  the  firm  by 
these  negotiations  and  trades  between  Jones 
and  Greer,  it  cannot  so  far  as  we  can  see, 
affect  the  merits  of  this  case  in  the  least. 
Neither  at  the  time  of  the  first  sale,  nor  at 
the  repurchase,  was  there  any  agreement 
nor  guaranty  on  the  part  of  the  other  mem- 
bers of  the  firm,  nor  any  representations 
made  by  them,  which  could  have  misled,  or 
.which  were  Intended  to  mislead,  or  which 
did  In  any  manner  mislead,  either  Jones  or 
Greer;  and  the  most  that  can  be  said  is  that 
at  one  time  Jones  took  the  Greer  interest 
and  stood  as  bis  representative  in  all  re- 
spects, and  that  Oreer  subsequently  re- 
sumed his  place,  taking  tiack  the  same  in- 
terest subject  to  all  the  rights  and  liabill- 
ttes  that  had  in  the  meantime  accmed. 

So  far  as  a  proper  and  Just  disposition  of 
tbls  case  Is  concerned,  it  should  be  treated 
as  If  the  Jones  incident  had  never  occurred. 
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Wben  Qreer  aolA  the  Interest  to  Joms  In  tbe 
first  place,  Jimei  took  that  Interest  subject 
to  a  proper  and  correct  settlement,  ant!  sntv 
Ject  to  aU  tlie  liabilities  tbat  existed  against 
Oreor.  When  Greer  repurchased  It,  he  took 
It  subject  to  all  the  charges  and  llabUItles 
that  existed  against  It  when  be  sold  It,  and 
to  those  which  had  accumulated  from  that 
time  nntfl  his  repurchase,  and  which  were 
chargeable  i^ialnat  Jones  while  the  interest 
was  in  his  hands.  The  deceased  partner, 
W.  A.  Home,  It  appears,  lired  at  KnoxTllle, 
and  only  had  the  active  management  of  af- 
fairs there,  and  of  the  flnandal  affairs,  such 
as  n^tlatlng  loans,  etc.,  for  the  firm.  The 
partner  J.  F.  Borne  does  not  appear  to  have 
takra  aoy  acttve  management  In  the  firm, 
but  only  to  have  been  Interested  with  his 
brother.  The  direct  management  of  aflbtlrs 
was  divided  between  the  complainant  Goans, 
who  had  charge  more  particularly  of  the 
grain  and  warehouse  business,  and  of  the 
defendant,  Qreer,  who  had  charge  of  the 
mercantile  bnslness,  and  mainly  charge  of 
the  books,  except  during  the  year  from  Au- 
gust, 1889,  to  August,  1880.  And  as  we 
hare  already  held  and  found  that  Jones.  In 
effect,  was  simply  the  representative  of 
Greer,  the  practical  result  Is.  and  we  find, 
that  whatever  losses  there  were  due  to 
mismanagement,  or  failure  to  properly  ac- 
count for  assets  In  tbe  conduct  of  the  busi- 
ness, they  were  mainly  cbargeable  to  tbe  de- 
fendant, Greer,  so  far  as  the  mercantile 
department  is  concerned,  and  to  the  complalnr 
ant  Goans  so  far  as  the  grain  and  ware- 
house business  la  concerned.  The  material- 
ity of  these  points  will  more  forcibly  appear 
In  the  discussion  of  the  report  of  the  special 
master  and  of  the  chancellor,  hereinafter  to 
be  made. 

Proof  was  taken,  and,  among  others,  the 
depositions  of  two  expert  accountants,  who, 
as  Is  generally  the  case,  differ  In  the  results 
of  their  reports,  and  who  appear  to  have 
pursued  entirely  different  methods  In  com- 
ing to  their  conclusions.  The  expert  for 
the  complainants,  one  J.  8.  Bobbins,  adopt- 
ed tbe  method  of  trying  to  ascertain  the 
real  condition  of  the  firm  as  It  existed  on 
the  winding  up  of  tbe  firm's  business,  by 
getting  at  its  actual  live  assets  and  actual 
live  business,  charging  each  partner  with 
what  he  had  drawn  out,  crediting  him  with 
what  he  had  paid  in,  and  dividing  the  losses 
and  gains  according  to  the  contract  of  the 
partnmhlp.  The  other  expert,  one  Mr. 
Benham,  who.  It  Is  to  be  regretted,  dis- 
played a  decided  partisanship  in  the  matter, 
adopted  the  method  of  trying  to  ascertain 
from  the  books  as  they  stood  what  the 
profit  and  loss  of  the  partnership  had  been, 
bis  method  being  to  take  the  statement  as 
H  appeared  on  tbe  books  August  15,  1880, 
as  correct,  and  take  from  the  statement  as 
there  shown  the  amount  of  assets  then  ap- 
pearing to  be  on  hand,  or  rather  the  amount 
of  mer^andlse.   To  that  he  added  mer^ 


chandlse  which  appeared  from  t3w  books  to 
have  been  subsequently  purchased.  Against 
this  he  charged  the  amount  which  appeared 
from  the  books  to  have  been  sold.  The 
amount  of  merchandise  on  hand  ou  Aagost 

15,  1880,  and  the  difference  between  these 
two  sides  of  tiie  account,  he  decbred  to  be 
the  gross  prctf  t,  trom  which  he  dedncted  the 
expenses,  and  by  this  method  found  the  net 
profits  of  the  mercantile  department  for  the 
year  to  be  $4,060.94^  He  pursued  the  same 
method  with  the  warehouse  department, 
and,  consolidating  his  statements,  showed 
the  net  profits  for  the  year  ending  August 

16,  1880,  to  be  |3,90&7&  mie  deposltton  of 
the  cMupladnant  Goans  waa  also  taken.  In 
which  he  endeavored  to  show  a  large 
smonnt  of  «Tors  which  had  been  diocoreied 
In  the  books,  which,  according  to  bla  testi- 
mony, the  defendant,  Greer,  had  agreed  to. 
and  showed  statements  In  Greer's  haadwrtt- 
Ing  substantlattng  his  own  statements.  Oth- 
er proof  was  taken.  The  chancellor  beard 
the  cause,  and  docieed  as  follows:  That  the 
cause  be  leftoied  to  A.  8.  Henderson,  who 
was  a  depnty  clerk  and  master,  as  a  special 
commissioner,  with  directions  to  hear  such 
additional  proof  as  the  parties  should  <^er. 
and  report  status  of  accounts  as  directed. 
As  a  guidance  for  the  ^>ecial  master,  the 
chancellor  decreed  that  on  August  15,  1889, 
the  defendant,  Greer,  sold  bis  Interest  In  the 
firm  of  Home,  Greer  &  Goans  to  E.  a  Jones, 
and  ceased  to  be  a  member  of  the  firm; 
tiiat  on  August  15,  1800,  the  defendant,  X. 
H.  Greer,  r^urchased  the  interest  of  EL  C 
Jones  In  the  fllnu  of  Home,  Goans  &  Co.,  and 
became  a  member  of  tbe  said  firm,  owning 
the  <me-thlrd  Interest  formerly  owned  by 
said  Jones  therein;  that,  when  said  Gr«eV 
purchased  back  the  one-third  Interest  of 
Jones  In  said  firm,  he  did  not  do  so  solely 
upon  the  telth  of  the  statement  of  the  busi- 
ness of  Home,  Goans  &  Co..  but  upon  that 
and  for  other  reasons.  From  these  ruUngs, 
the  special  master  was  directed  to  hear 
proof  and  r^»rt  under  seven  heads,  to  be 
hereinafter  noted  In  tbe  report  of  the  wpe- 
dal  master 

Tbe  first  dlrecUon  to  the  special  master  wa« 
to  report  what  amount  was  due  B.  O.  Jones  on 
the  16th  day  (tf  August,  1800,  as  shown  by  the 
books,  and  also  as  shown  by  othw  proof  In  the 
case.  In  r^ly  to  this  direction,  the  master  re- 
ported that  on  August  15,  1888,  N.  H.  Greer's 
stock  account,  which  was  sold  to  Jooes,  was 
worth  $1,838.85.  and  he  refers  to  the  ledger  nf 
Home,  Greer  ft  Goans.  On  August  15,  1S90, 
B.  C.  Jones  owed  tbe  firm,  on  individual  at-- 
oount,  the  sum  of  $1,076.54;  and,  on  the  same 
date,  N.  H.  Greer  owed,  on  his  Individual  ac- 
count, the  sum  of  $338.20.  These  last  tn  o 
Items  he  charges  against  Jones'  Interest,  and 
credits  him  with  the  amount  the  Intexest  was 
said  to  be  worth  on  August  16, 1888,  of  $1,S3&- 
80.  and  further  credits  him  with  $1,827.65,  as 
Jones'  one-third  share  of  the  profits  made  dur- 
ing the  year,  making  balance  due  Jmea  on  Au- 
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goat  IS,  1800,  of  12,251.76.  The  special  nui- 
ter  states  that  this  Is  based  on  the  opposition 
tbflt  N.  H.  Oreer's  stotft  account  was  <m  Au- 
gust 16,  Ibttt^  wortta  «l,838.8e,  as  shown  on 
Horns,  Greer  ft  Gkians'  ledgw  (page  1);  "an<l 
I  see  Dothlng  bi  this  record  showing  It  to  be  In- 
correct, and  It  la  also  based  on  the  profit  and 
loos  accoimt  cast  op  bj  T.  L.  Benham,  and 
shown  by  his  exblUts  to  his  deporitbm."  The 
second  direction  to  the  qwcial  master  was  that 
he  shonld  report  and  show  the  amount  of  sale 
of  goods  and  disbursements  of  cash  firom  Ao- 
gost  IS  to  October  1,  1880.  In  the  merchandise 
departmoit;  that  he  would  also  diow  the  profit 
an/l  loss  tax  aaid  parted.  In  rsaponse,  the  spe- 
cial master  s^rs:  "As  to  the  seoond  item  In 
the  letttaioe,  I  report  that  the  sale  of  goods  hi 
the  mercantile  department  from  Aiqcnst  16, 
1888,  to  Angost  15,  ISOO,  amounted  to  the  sum 
of  %10,D4&^.  The  cash  receipts  from  Augnst 
15,  1880,  to  October  1,  1880,  amounted  to  the 
sum  of  9^0^.37,  and  the  cash  dlabursementa 
for  the  same  period  amounted  to  the  sum  of  H.- 
930.72."  He  reports  a  loss  in  the  mercantile 
d^tartmmt  from  August  15,  1880,  to  October  1, 
laOO,  of  92,050.40.  The  third  direction  to  the 
special  master  was  to  report  whether  ox  not 
there  was  a  sale  of  the  warehouse  business,  la- 
eluding  Its  contents  and  fixtures,  to  Home  & 
Qoans,  and.  If  so,  Its  price  and  the  date.  In 
substance,  he  reports  that  there  was  ou  Oc- 
tober 27,  1890,  a  sale  the  warehouse  busi- 
ness to  Home  ft  Goans,  for  the  sum  of 
$4,014.02.  The  fourth  direction  was  for  the 
special  maflter  to  report  the  purchasee  and 
sales  in  the  war^ioose  department  from  Au- 
gust 15,  1800,  down  to  the  date  when  the 
business  of  Hcm^  Goans  &  Oo.  in  the  grain 
d^)artment  ceased.  He  reports  the  total  pur- 
chases In  this  department  duiing  this  time 
as  {9,380.47,  and  total  sales  for  the  period  of 
$8,778.38.  The  fifth  direction  was  that  the  spe- 
cial master  should  report  the  profit  and  loss 
of  the  grain  department  from  August  15,  1800, 
under  Home,  Goans  &  Co.,  down  to  the  date 
ft  ceased.  On  this  head  be  reports  that  the 
profit  made  in  this  department  tbr  tbat  period, 
according  to  the  statement  made  by  ttie  expert 
Benham,  was  $476.21;  that,  accinding  to  the 
statement  made  by  the  expert  Bobbins,  it  was 
^78.61.  He  does  not  state  what  his  own  con- 
clnsl(»n  were.  The  sixth  direction  was  that 
the  special  master  should  report  the  profit  and 
loss  of  Home,  Goans  ft  Oo.  from  Atigust  15, 
1860,  down  to  August  15,  1800.  In  answer  to 
this,  he  says  that  the  profit  during  this  period 
-was  15,480.9?.  As  authority  for  this  state- 
ment,  be  refers  to  Exhibits  A  and  C  to  the  dep- 
osition of  T.  L.  Benham,  the  expert.  Ttie  sev- 
enth direction  was  that  the  special  master 
should  report  the  status  of  the  accounts  of  the 
Eeveral  partners  with  the  firm,  and  the  bal- 
ance due  to  or  from  each  other.  Under  this 
bead,  be  reported  due  J.  F.  Home  and  brother, 
on  stock  accoimt,  $3,725.52;  balance  due  N.  H. 
Ireer,  on  stock  account,  (911.83;  and,  after 
deducting  the  note  sued  on  In  tlils  cause,  the 
balance  due  from  M.  B.  Goans,  of  $600.88.  He 


then  says  the  figures  are  based  on  the  profit  and 
loss  acQDontof  the  business  as  the  seme  was  cast 
iq>  by  T.  Ij.  Benham,  an  expert  accountant^  and 
whkdi,  be  saya,  la  what  the  book  of  aooovnts  of 
the  firm  shows.  Then  foUows  this  statement 
by  the  special  master:  "Oe  ftdlowfaig  figures 
are  based  on  the  flimnobii  statements  or  state- 
ments of  assets  and  UabUltiea  as  the  same  was 
cast  up  by  J.  S.  Bobbins,  an  expert  acoonnt- 
ant,  and  which  he  says  Is  what  ttie  books  of  ae- 
connt  of  the  firm  show.  then  gives  figures 
taken  from  Bobbins'  account,  from  which  he 
figures  ont  that  there  Is  doe  tbeHome  1»others 
$3,725.52,  due  N.  H.  Greer  9941.88,  dne  from 
N.  R.  Goans  «4}e0.38,  but  he  shows  that  there  Is 
an  excess  of  liabilities  over  assets  of  $2,263.4& 
This  report  is  then  followed  or  closed  with  the 
following  statement:  ''Mr.  Goons  cl^ms  tbat 
the  statement  of  assets,  as  nnderstood  and  esti- 
mated at  the  time  Mr.  Greer  repurchased  from 
Mr.  Jones,  proved  on  final  adjustment  of  the 
business  to  ba  Incorrect  in  that  the  assets,  hk- 
stead  of  being  $30,446.09,  were,  because  of  er- 
I  rors  in  the  books,  $27,127.98,  making  a  dlflFer- 
!  ence  of  $3,319.01.  Hie  Items  comprising  this 
(3,319.01  are  set  out  In  detail  in  the  statement 
prepared  by  J.  S.  Bobbins,  and  exhibited  to  his 
deposition  to  the  cause.  Mr.  Goans  also  claims 
that  the  statement  of  liabilities  as  then  under- 
stood was  Incorrect,  In  that  the  liabilities,  In- 
stead of  being  (27,286.08,  were  $28333.30,  mak- 
ing a  dKTeience  of  $1,037.22.  This  is  also  set 
out  in  detail  by  Mr.  Bobbins  In  his.  statements. 
Mr.  Greer  claims  that  these  Items  are  not  er- 
rors in  the  books,  and  do  not  change  the  value 
of  the  books.  The  most  important  of  these 
items  are  traversed  by  proof,  but  the  proof  does 
not  make  the  matter  clear  to  me.  In  fact,  the 
questions  so  far  involve  the  science  <Hr  accounts 
that  I  cannot  determine  them,  and  hence  have 
taken  the  statements  of  both  Benham  and  Bob- 
bins as  b^g  correct,  and  made  my  figures  ac- 
cordhigly;  and,  to  the  extent  that  either  of 
them  are  wroi^,  tills  report  will  be  wrong. 
BespectfuUy  submitted.  Jidy  4,  1896.  A.  8. 
Henderson,  Spedal  Master." 

We  note  with  regret  that  in  a  case  where  the 
derk  and  master  Is  a  party,  largely  and  vitally 
Interested,  the  chancellor  has  seen  proper  to  ap- 
point his  depu^,  who  Is  necessarily  under  the 
control  of  the  master,  and  holds  his  office  at  his 
pleasnre,  a  special  master  to  report  on  the  sta- 
tus of  accounts  between  this  clerk  and  master 
and  other  parties.  No  objection  appears  to 
have  been  made  to  this  course;  and,  while  the 
record  does  not  show  It,  the  explanation  may 
be  that  the  selection  of  the  deputy  was  by  eon- 
sent  of  the  parties;  but  it  Is  a  practice  not  at 
all  to  be  approved,  even  under  these  conditions. 
It  Is  not  Improper  to  say,  however,  that  the 
deputy  or  special  master  who  made  this  report 
has  displayed  In  the  mala  great  impartiality; 
for  in  the  last  quotation  made  In  his  report  It 
will  be  seen  that  he  really  has  not  been  aMe  to 
arrive  at  any  conclusions  at  all,  the  statemeift 
behig  "that  the  moat  important  of  these  Items 
are  traversed  by  proo^  but  the  proof  does  not 
make  It  cAear  to  me.  Infact,tbeqneBtl(aaoflBr 
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Inndrea  the  stdeiun  oi  ftccoonts  that  I  cannot 
determine  them,  and  hence  hare  taken  ttw 
statementB  of  both  ^rihmm  and  Bobbins  as  be- 
ing onxect  [ftltbongli  vltaUy  oiffieclnK],  and 
made  mj  flgores  acoordlngiy;  and,  to  the  ex- 
tent that  either  of  them  are  wnng,  this  rqmrt 
will  be  WTODK'"  We  make  this  obeerraUon  In 
Tiew  of  the  omtaatlont  earnestlr  insisted  i^on, 
that  th«e  li  coicnmsice  of  the  chancel  lor  and 
clerk  and  master  In  this  case,  Xsy  which  this 
court  la  bound;  and  we  are  of  the  oi^nkn  that. 
If  there  was  a  concarrence  ma  r^rt  so  made, 
It  would  not  have  any  binding  effect  upon  this 
or  the  sivceme  court  Agsln,  the  concurrence 
would  not  be  binding  because,  as  win  be  here- 
inafter more  fully  shown.  If  the  q^edal  mas- 
ter's report  can  be  taken  as  meaning  anything, 
or  that  be  has  arrived  at  any  definite  reanlta, 
It  Is  clear  that,  In  arriTlng  at  such  resnlts, 
he  has  adopted  the  wrong  rule  and  theory  of 
law,  and  in  audi  caaee  this  court  Is  not  bcond. 
There  can  be  but  little  controversy  as  to  the 
facts  of  this  ease.  Whoi  carefully  analysed, 
the  pcoof  shows  that  the  teal  facts  are  not  even 
to  serious  discussion.  There  was,  bowerer,  no 
concurrence  on  the  part  of  the  chanceHnr  on 
the  report  of  the  special  master.  He  did  not 
aoocvt  his  reaulbi  nor  adopt  his  flgnras.  Hba 
chancellor  based  his  deciskm  on  an  entirely  dif- 
ferent theory  from  that  acted  on  b^  the  special 
master,  and  does  not  ivpear  to  be  in  the  least 
aided,  or,  in  any  event,  only  to  a  ray  small  «a- 
tenl;  the  condderatlon  given  the  case  by  the 
qpeclal  mastw,  though  the  decree  Is  wwded  In  a 
few  instances  with  the  evident  purpose  of  show- 
ing a  partial  concurrence,  but  which  we  do  not 
think  existed  as  a  matter  ot  fact. 

The  case  was  finally  heard  by  the  ehancdlor 
m  the  401  of  July,  1896,  on  the  murt  ot  the 
special  master,  exceptions,  and  on  the  record. 
The  decree  recites  and  adjudicates  as  follows: 
First  It  is  said  Qiat  the  rqtort  of  the  spedal 
master  is  confirmed,  and  exceptions  overruled, 
except  as  hoelnaf  ter  tiiown.  Second.  It  is  de- 
oeed  that  the  complainants  have  not  made  ont 
the  charges  in  their  bUla  in  regard  to  the  errors 
complained  of  oy  them  In  the  books  of  Home, 
Ctoans  &  Ckb,  except  so  far  as  they  show  a  re- 
turn of  certahi  goods  to  the  amount  of  f 185.50; 
and  it  is  decreed  that  to  tills  extent  the  books 
will  be  corrected,  but  no  furttaer.  It  la  fur^ 
ther  adjudged  in  this  decree  that  the  firm 
of  florae,  Ctoans  ft  Oo.  made  a  profit  from 
August  15,  188»,  to  August  15,  1S80,  of  ¥3,- 
130.91,  less  Hbe  sum  of  $185^  the  amount 
of  goods  returned;  and  it  is  said  to  this 
extent  the  report  ot  the  special  master,  Hen- 
derson, is  corrected.  This  decree  further  re- 
cites that  the  court  is  of  the  opinion  and  ad- 
judges that  all  parties  are  est(^>ped  and  bound 
by  the  statement  made  and  handed  by  com- 
plainants to  respondent  on  August  15,  1890, 
and  filed  as  Exhibit  5  to  M.  B.  Ooans'  deposi- 
tion. Third.  It  Is  adjudged  In  this  dause  of 
the  decree  that  the  respondent,  N.  H.  Greer,  1^ 
pnrdiaslng  the  Interest  of  £.  G.  Jones  In  the 
resets  of  the  firm  of  Home,  Ooans  ft  Co.,  on 
^cust  19.  1800.  became  entitled  to  receive 


from  the  firm  tibe  amount  of  the  stock  Interest 
at  Jones,  as  shown  by  the  q^edal  master's 
(Hendersm^i)  r^rt;  also  one-third  ot  the  praf- 
Its,  as  shown  by  the  statement  of  Augnst  IS.  i 
1890.  But  there  sbaU  be  deducted  tfaecaCnm 
the  individual  accounts  of  B.  G.  Jonea  and  re- 
Vpcmdaat,  N.  H.  Gtaesr.  as  the  same  ai^eua  to 
said  spedal  master's  nptvt  It  Is  farther  or- 
d«ed  snd  decreed  that  rwpondfflnt.  Oxeer,  is 
entltled  to  one-tliird  of  all  the  pn^to  made  to 
the  store  dqmrtmoit  and  wai^bouae  d^art- 
ment  after  August  15,  IflOO,  untfl  the  firm  quit 
business,  and  that  ha  should  be  charged  with 
one-lhlrd  itf  the  losses  and  expsnsea  on  account 
of  bad  d^its,  goods  sold  at  a  dlsoom^  and 
cost  of  oonduf**»ig  buslsess  atbv  Aogaat  IS. 
189a  It  to  further  adjndged  that  K.  H.  Oreer 
IB  entitled  to  be  credited  with  the  snm  of  HOOl 
agreed  to  be  paid  him  for  seUing  the  stock  of 
merchandise.  Fourth.  In  this  clause  of  the  de- 
cree It  Is  adJDciged  that  the  onnplataianto  pnr^ 
chased  the  grain  to  the  warehouse  departnwui 
as  dataned  by  them  to  October,  ISBO.  at  tbe 
price  of  14,014.92.  Bifth.  In  this  clause  of  the 
decree  it  was  adjudged  that  the  romptoinants' 
fifth  exccgjktiont  bring  ezc^tloin  to  item  S  of  the 
rqpwt,  be  sustained,  and  It  was  decreed  that 
the  profits  of  the  wardumse  department  after 
August  IS,  1890,  and  until  the  sale  to  Ghe  oom- 
platoanbB,  were  fSTafil.  Sixth.  In  this  danse 
the  decree  proceeds  on  the  basis  thus  fixed  to 
settle  the  rights  and  equltiee  between  the  par- 
ties, and  it  was  decreed  that  the  amount  due 
Grew,  as  assignee  of  Jones,  on  August  IS,  1890. 
after  deducting  the  Individual  accounto  of  Jones 
and  Greer,  and  after  reducing  the  proflto  up  to 
that  date  from  16,482.07,  the  amount  aa  shown 
in  the  special  master's  report,  to  $3450^1*  ac- 
cordtog  to  said  stotranent  ot  Augiist  15,  180IX 
Is  $1,474.42.  From  this  sum  the  rhanrrtlrr  de- 
ducted $400,  to  be  Bllowed  to  Gceer  for  sell&ig 
tlM  goods;  one-third  ot  the  mtrehonse  dt^iart- 
mmt  proflto  aCt«r  Augnst 16, 1890,  V192lS3;  one^ 
third  ot  theproflton  sales  of  merchandiae  dqgan- 
ment  from  August  15, 1890,  to  October  1,  IfiOO. 
gl26.12,— making  atotalcredlt  dne  the  reqpmd- 
ent  of  $2,108.87.  Against  this  sum  ttw  chan- 
cellor charged  the  d^endant,  Greer,  with 
the  note  sued  cm;  the  account  of  N.  H.  Oreer. 
for  $84.77;  one-third  ot  goods  retnmed,  $63.83: 
one-third  ot  loss  and  expenses  to  mercantile 
department  after  August  16,  1800,  $688.47.— 
making  a  total  deduction  of  $1^.41^  and  leav- 
tog  a  balance  due  respondent  Greer,  of  $262.98. 
The  chancellor  therefore  decreed  the  canceUa- 
tton  of  the  $1,000  note,  and  entered  decree  la 
favor  of  respondent  under  his  crass  bUl  against 
the  complainants  for  $262.88.  From  this  de- 
cree the  Mmiidalnanto  prayed  an  a^Mal,  and 
assign  errors  here. 

Bevlewlng  Oils  decree  by  sections.  It  will  be 
seen  that,  as  to  tue  first  section,  altibongfa  it  h 
recited  that  the  report  of  the  master  Is  eon- 
firmed  exoesiit  as  shown,  as  a  matter  of  fkct  tbe 
chanceUor  adt^to  an  entirely  diflttent  theoi?  j 
and  dlffaent  basis  for  his  r^twt;  and  while  It 
Is  true  be  finds  the  profit  made  for  the  year 
ending  August  16,  1^0,  and  while  be  finds  a 
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certain  warn  due  respondent,  yet  bte  condu- 
siona  are  baaed  on  entirely  different  flgurea,  ar- 
rived at  by  a  dUfaeat  tbeoty,  and  he  evidently 
ralled.on  enttrely  dlffiBrmit  evidence,  from  that 
looked  to  tbe  special  maater,  erea  If  It  mi^ 
be  nld  tbat  ttw  special  ma^ee  himself  came 
to  no  deOnlto  coDolnsion.  Bnt  this  will  appear 
more  clearly  hereinafter. 

In  title  sMood  daiise  it  Is  said  that  tiie  com- 
plalnantB  have  not  made  ont  the  charges  In 
the  NO  In  retard  to  the  errors  oomplalned  of 
In  the  books,  ezc^t  so  far  as  they  show  a  re- 
turn of  gooda  to  the  amoqnt  of  $185^.  Upm 
tbla  pohit  the  evidence  Is  overwhehnlngly  to 
the  cootzaxy.  The  exp^  employed  on  bdialf 
ot  the  respondent,  and  who  evidently  did  the 
beet  that  could  be  done  for  hta  emptoyer,  him- 
self  states  tbat  "the  books  I  think  vere  aboat 
fbe  poraest  kept  books  of  any  I  ever  saw." 
Hie  conqdalnant  Goaas  prodoces  a  statement 
of  the  enon,  Itemlaed  Item  by  Item,  and  aggie- 
saUng  hi  thebr  net  remits  some  H600,  which 
atatemoit  to  made  In  the  handwriting  of  tiie  re- 
qioDdeiit  hifw#flJ»,  and  ^riildi  statement  Goans 
says  waa  made  out,  dxc^ei,  and  agreed  upon 
the  req^QDdent,  Greer.  He  also  furnishes  » 
paper  In  Greer's  handwriting,  showing  calcola- 
tkma  of  the  napectlTe  stanUn^  ot  the  dUEarent 
partnras*  interest,  based  on  the  result  of  the 
correction  of  these  errors.  Beqxmdent,  In  a 
Teiy  gmeral  way,  denies  that  he  made  ont  or 
la  reaponsIUe  tor  this  statunent  of  emns,  bnt 
he  does  not  undertake  to  deny  that  the  state- 
ment to  correct  It  appearo  that  the  statement 
made  out  August  15,  1890,  Included.  am<»g 
other  aseeta,  a  large  amount  of  accounts  and 
bills  recelTatde.  It  turned  out  afterwards, 
when  the  effort  was  made  to  close  op  the  busi- 
ness and  collect  these,  that  these  accounts  and 
bllto,  many  of  whldi  had  been  on  the  books  tor 
some  time,  and  some  of  which  had  been  carried 
along  for  several  years,  through  the  different 
changea  of  the  firm's  name,  had  beat  paid  or 
settled;  bnt  the  proper  entries  showing  this  bad 
not  been  made  on  the  books,  and  bence,  when 
the  statem^  of  August  15,  1890,  was  made, 
they  ^ipeared  as  living  assets,  and  w^  so 
counted  In  that  statement;  but  as  the  effort 
was  made  to  ccdlect  them,  to  get  the  business 
atralgbtened  out.  It  was  found  that  they  did 
not  exist.  Zn  some  Instances  these  accounts  or 
claims  had  been  paid;  in  other  Instances  there 
vera  oflbets;  and  In  some  instances  the  claims 
weve  Insolvmt  As  we  bare  stated,  a  list  of 
these  things  aj^pearlng  Jn  the  handwriting  of 
ra^KHident,  and  Itemized  Item  Item,  was 
furnished  to  the  atatements  of  Mr.  Goaos, 
one  of  fbB  conQtlalnanta,  and  a  statement  of  the 
same  Items  was  furnished  by  the  expert  Rob- 
bins.  Some  of  the  Items  were  also  proved  by 
other  witnesses.  In  £ac^  there  to  no  evidence 
to  the  contrary  but  that  these  Items  appeared 
on  the  books  as  assets  of  the  firm  when  the 
statement  of  1800  was  made,  and  there  Is  no 
pretense  of  any  juroof  but  that  they  were  erro- 
neous. No  effort  was  made  on  behalf  of  the 
respondent  to  prove  elther.that  these  items  were 
not  on  the  books,  and  counted  as  assets  in  that 


statement,  nor  to  prove  that  they  were  correct 
Thto  finding  of  the  chancellor  was  obvlonsly  in- 
correct, and  without  any  proof  to  snstatai  It. 

Again,  In  thto  second  clause,  as  we  have  seen, 
the  chancellor  adjudged  and  decreed  that  the 
firm  of  Home,  Goans  &  Co.  made  a  profit  from 
August  15,  1889,  to  August  15,  1890,  of  ¥3,150, 
less  the  sum  of  $185.50,  amount  ot  goods  re- 
turned; and  it  to  said  mat  to  thto  extent  the  n- 
port  of  the  special  master  was  incorrect  Now, 
the  qtectol  master.  In  hto  report,  atoted  Oat  he 
reported  the  profits  to  both  branches  of  the 
buainess  from  August  15,  1880,  to  August  15, 
1800;  to  be  16,482.97,  and  he  bases  thto  state- 
ment rtpoa.  SxhlUb  A  and  O  to  the  6ego^0aa 
of  the  expert  T.  U  Benham.  Ibe  chanedlor 
based  hto  concloefon  on  entirely  dlfferoit  evi- 
dence, and  on  an  entirely  difllerent  theory,  hto 
theory  being  that  the  partial  were  all  bound  by 
the  statement  made  up  from  the  books  on  Au- 
gust 15, 1880,  which  did  show  the  profits  stated 
by  the  chancellor  of  93,150.  As  we  have  seen, 
thto  result  waa  arrived  at  by  the  parties  from 
their  books,  on  Qie  basto  of  the  difference  be- 
tween the  assets  and  UablUtles  as  they  appear- 
ed on  the  lAttk  of  August,  1800,  on  their  bootoi, 
and  the  assets  and  liabilities  as  they  appeared 
in  August,  1880.  Now,  aa  has  been  seen,  thto 
statement  was  not  wanaiMed  by  anybody  to  be 
correct  Ehrors  to  a  very  small  amount  were 
found  to  tbe  warehouse  books;  and  enron  to 
a  very  large  amount  ware  found  In  tbe  mercan- 
tile books,  the  books  of  which  the  defendant 
himself  had  had  charge  prior  to  August  IS, 
1890,  and  which  his  representative  and  as- 
slgnee,  and  subsequently  assignor,  bad  charge 
of  for  the  year  ending  August  15, 1880;  and,  aa 
we  say.  It  to  inrovad  beywid  a  reaaonable  doubt 
that  there  were  errors  In  these  books  to  the 
amount  ot  about  $4,800;  and  hence  the  finding 
of  tbe  chancellor  on  the  theory  adopted  by  him 
to  entirely  wftfaout  fonndati(m  or  vrlthont  proot 
to  support  It 

The  special  master's  statement  that  the 
profit  amounted  for  that  period  to  $5,482.97 
to  baaed,  as  be  aays,  upon  certain  ahlUtt 
filed  by  tbe  e^qiert  Benham.  The  methods 
used  by  Benham  to  arriving  at  these  resulte 
are  clearly  shown  In  hto  testimony.  He  ad- 
mite  that  the  books  were  tbe  poorest  kept 
books  he  ever  saw.  He  shows  that  he  dis- 
covered some  Instances  of  omtoslona  to  make 
entries;  testifies  that,  although  there  was  an 
attempt  at  (as  the  contract  of  the  partners 
had  provided  for),  a  system  of  douMe-entry 
bookkeeptog,  it  was  slmiriy  impossible  to  test 
the  books  by  thto  system,  and  tbat  they  were 
not  correct  He  did  not  u  he  states,  un- 
dertake to  go  back  to  the  books  and  original 
ratrles,  and  he  states  that  the  cash  account 
was  utterly  unreliable,  and  he  could  do  noth- 
ing vrltb  It;  and  yet  after  these  admissions, 
he  adopted  the  system  we  have  referred  to, 
of  charging  In  the  mercantile  department  the 
stock  of  goods  and  merchandise  on  hand  as 
shown  by  the  Inventory  made  tm  tbe  IStb  of 
August,  1880,  or  as  shown  by  the  statement 
appearing  on  the  books  as  of  that  date.  To 
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this  he  adds,  as  be  states,  the  amotmt  of  on 
other  merchandise  bought.  As  against  this, 
he  credits  the  cash  and  credit  sales  as  ap- 
pearlog  on  the  books  for  that  year,  and  tbe 
stock  of  goods  on  hand,  as  shown  hy  In- 
ventory of  Auffuat,  1890;  and  the  diCCerence, 
he  conclndes,  was  the  profit  made.  From 
this  gross  profit  he  deducts  the  expenses,  and 
his  conclusion  is  that  the  difference  was  the 
net  profit  made  on  the  mercajitUe  department 
The  warehouse  department  he  treats  in  the 
same  way.  This  method  of  arrlTing  at  prof- 
Its  Is,  oi  course,  theoretically  correct,  and 
might  well  be  adopted  and  relied  on  if  it  ap- 
peared that  the  bookB  had  been  correctly 
kept.  But,  as  we  have  seen,  it  la  indisputable 
that  the  books  were  not  correctly  kept  The 
books  themselTes  show  this.  No  trial  bal- 
ance can  be  made.  Errors  iiave  been  dis- 
covered and  demonstrated.  We  have  no 
means  of  telling  how  many  goods  were  pur- 
chased which  were  not  entered  on  the  mer- 
chandise account  nor  how  many  sold;  nor 
can  we  know  that  the  expense  account  was 
correctly  stated.  In  fact  It  is  shown  that 
the  books  were  entirely  unreliable.  Mr. 
Benham  himself  states,  and  there  1b  no  con: 
tradlctkjn,  that  the  assets  were  not  on  band 
to  show  this  profit 

It  Inevitably  results  that  the  method  pur- 
sued Is  unreliable,  because  the  books  were 
wrong,  or  that  there  has  been  some  waste 
or  stealing  of  the  assets  of  the  partnership. 
It  is  clearly  demonstrated  to  oar  minds  that 
the  books  were  wrong.  Whether  they  were 
wrong  to  the  extent  to  cover  the  discrepancy 
or  loss  of  assets  that  Mr.  Benbam's  statement 
would  show,  we  have  no  means  of  Icnowlng; 
but  the  pleadings  do  not  contain  any  charges 
of  embezzl^ent,  breaches  of  trust  misappro- 
priation, or  wrongful  conversion  of  the  prop- 
erty of  the  firm  by  any  of  the  members. 
Xone  of  the  witnesses  on  ^ther  aide  Insist 
upon  snch  a  theory,  nor  have  counsel  In  ar- 
gnment  made  deliberate  chargn  to  this  ef- 
fect AOd  we  therefore  have  no  reason  to 
take  this  view  ourselves;  but  If  It  should  be 
takm.  It  must  Inevitably  result  that  for  the 
charges  that  appear  in  the  mercantile  de- 
Iiartment  while  the  respondent  Greer,  bad 
charge,  he  would  be  primarily  responsible) 
and  it  would  be  tncumboit  iqran  him  to  ac- 
count for  the  losses  of  assets.  It  Ukewlae 
follows  that  daring  tbe  year  endii^  Augnst 
15,  1890,  while  Jones  had  charge  of  the  mei^ 
cantUe  d^mrtment  It  woidd  be  Incnmbent 
upon  him  to  account  for  the  Ion  of  assets, 
he  being  in  charge;  and  the  respond^t, 
Oreer,  as  his  assignee,  having  assumed  his 
place  and  UabOltles,  would  In  Us  stead,  in  tbe 
settlement  of  the  partnersh^  have  to  ac- 
count for  each  loss  dnrlng  the  time.  But  we 
tblnk  it  the  better  view  to  tdte,  and  the  one 
to  which,  fai  any  event  we  are  driven  by  the 
failure  of  the  parties  to  malce  charges  of 
wrongful  cwverslon  and  mlsapprofirlatton, 
that  the  books  were  wrong,  as  It  is  dear  that 
diey  were,  and  tiu  statement  of  the  expert 


Boiham  based  on  the  assamption  that  the 
books  were  correct  Is  therefore  utterty  un- 
reliable, and  was  erroneonsly  looked  to  by 
the  special  master  In  making  his  report 

In  the  latter  part  of  the  second  danse  of 
the  decree,  the  chancdlor  recites  that  be  Is 
of  opinion,  and  adjudges,  that  all  parties  are 
estopped  and  bound  by  the  statemratx  hand- 
ed by  complainants  to  respondent  on  Aagost 
15,  ISOa  and  filed  as  Exhibit  6  to  M.  R. 
Goana'  d^oeltlon.  This  holding  was  certain- 
ly a  material  modification  of  the  dianceUor*s 
ovrn  decree  when  he  ordered  the  reference, 
in  which  he  held  that  when  Oreer  purchased 
back  the  one-third  Interest  of  JMiee  tn  tbe 
firm,  he  did  not  do  so  solely  upm  the  faith 
of  the  statement  of  the  business  of  Hcxne, 
Goans  Sc  Co.,  but  upcMi  that  and  for  other 
reasons.  Now.  it  is  without  contraffiction 
that  the  two  Homes  had  notiUng  to  do  with 
and  knew  nothing  about  this  statement  did 
not  aattaorlse  it  and  never  agreed  to  Its  cor- 
rectness. Greer  himself  does  not  swear  that 
anybody  guarantied  it  to  be  correct,  nor  that 
he  relied  upon  It  as  snch.  It  Is  proved  by 
Mr.  Jones  that,  at  the  time  of  tbe  trade,  Mr. 
Greer  said  to  him  that  the  btudneaB  was  In 
bad  shape,  and  that  he  would  have  to  take 
back  his  Interest  to  protect  himself.  Uore- 
avet,  as  we  have  found,  he  with  Mr.  Ooans 
went  over  the  books,  and  agreed  to  correc- 
tions amounting  in  the  aggregate  to  $4,000; 
and,  after  checking  ^th  Mr.  Goans  these 
statements,  he  said  that  he  wanted  them  to 
be  final  and  conclnsive,  as  he  did  net  wish 
to  go  over  them  again,  showing  conclaaSvely 
that  he  was  not  relying  on  tbe  statement  fur- 
nished on  August  16,  1890,  as  an  estoppel 
His  letters  and  correspondence  shew  that 
there  was  no  estoppel.  The  note  which  he 
gave,  and  which  was  sued  cm,  and  the  writ- 
ten proposition  he  made  In  reference  to  tbe 
pnrchaae  before  the  note  was  glvca,  show 
conclusively  there  was  none.  In  his  answer 
and  cross  bill  he  says  there  was  no  final  set- 
tlement and  denies  that  he  was  bound  by 
any  settlement  Mr.  Oreer  states  In  his  dep- 
osition that  at  the  time  he  gave  this  note, 
he  wanted  to  have  it  charged  against  his  In- 
terest as  It  appeared  on  the  books,  but  tihat 
the  complainants  declined  to  do  this,  and 
the  note  was  so  drawn  as  to  await  a  final  set- 
tiement  ot  the  affairs  of  the  company.  But 
without  furthw  details*  we  find  tiiat  there 
were  no  fraudulent  misrepresentations  made 
trr  the  complainants  or  any  one  authorised 
to  reivesent  them;  that  they  did  not  goaran- 
ty  the  correctness  ot  the  statement  of  August 
Ifi,  1890;  and  respondent  Grew,  did  not  pur- 
chase on  the  faith  of  it  niere  is  no  ground 
fbr  an  esto^d  whatever. 

It  is  unnecessary  to  review  the  tiiM  dause 
of  the  decree  after  what  we  have  already 
said  In  regard  to  the  other. 

The  finding  oC  tbe  chancdlor  tat  the  fbnrth 
clause  ot  the  decree,  that  the  complainants 
purchased  the  warehouse  department,  as 
dalmed  1^  them,  on  tbe  STth  oC  October, 
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1S90,  at  the  price  of  94.ei4.92.  te  eustalned 
by  the  proof,  and  Is  afflrmed. 

It  Is  mmecesfuuT  to  discuss  the  balance  of 
the  chancellor's  decree,  founded,  as  It  Is, 
OD  the  errors  which  we  bare  already  dis- 
cussed. The  conclu8lon^  of  course,  are  er- 
roneous; and  instead  ol  the  conclusions  and 
findings  reached  either  by  the  special  master 
and  the  chancellor  as  to  the  status  of  this 
partnership,  and  of  the  accounts  of  the  dif- 
ferent individuals  towards  the  firm  and  each 
other,  we  find  that  the  statement  made  by 
the  expert  Bobbins  is  substantially  correct, 
and  Is  the  only  reliable  basis  disclosed  by 
the  evidence  In  this  record  on  which  the  re- 
spective rights  of  the  parties  can  be  safely, 
justly,  and  equitably  settled;  and  the  same 
is  adopted,  and  from  that  and  the  evidence 
in  the  record  we  gather  and  find  the  facts 
and  results  as  stated  In  Exhibit  A,  A,  to  J. 
S.  Robblns'  deposition,  which  we  adopt  as 
i>art  of  our  findings  of  fact.  It  will  only  be 
necessary  to  recite  some  of  the  conclusions. 

All  the  debts  ot  the  firm  had  been  paid 
exc^t  the  amount  due  on  settlement  to  J.  F. 
Home  and  brother,  members  of  the  firm. 
On  a  full  settlement  of  the  business,  there  is 
due  J.  F.  Home  and  brother  the  sum  of  ¥2,- 
557.04;  thore  is  due  from  N.  H.  Greer,  In- 
cluding the  note  In  suit,  the  sum  of  $1,084.51; 
there  Is  due  from  the  complainant  M.  R. 
Goans  the  sum  t)t  $1,622.13.  The  total  re- 
sources left  to  pay  the  amount  due  J.  F. 
Home  and  brother,  of  $2,557.04,  are  the 
amounts  due  from  N.  H.  Greer,  of  $1,034.61. 
and  from  H.  H.  Goans,  of  $1,522.13;  error 
unaccounted  for,  40  cents.  The  result  Is  that 
the  ccnnidalnant  J.  F.  Horne,  as  surviving 
partner,  and  as  representative  of  his  brother's 
and  his  own  Interest,  is  entitled  to  a  decree, 
In  the  name  of  the  partnership,  against  the 
defendant.  N.  H.  Greer,  on  the  note  sued  on, 
with  Intnvst  from  date  the  note  and  10 
per  cent  attorney's  fee,  as  provided  for  In  the 
note;  and  a  decree  will  be  entered  accord- 
ingly. The  defendant,  Greer,  will  pay  all 
the  costs  of  the  cause. 

We  have  not  takoa  up  the  exceptions  of 
the  vaxions  parties,  nor  the  assignments  of 
eiTor,  seriatim;  but  our  findings  and  the  con- 
clusions herein  stated  dispose  of  all  points 
made,  and  we  have  adopted  this  as  the  best 
mcpthod  of  showing  clearly  the  condnslons 
which  we  have  reached  in  the  case. 

NEIL  and  WILSON,  JJ.,  concur. 

AfErmed  orally  by  suprenie  court,  November  18, 


BABTLETT  v.  BALL. 
(Supreme  Court  of  Missoari.  Division  No.  2, 

Dec.  7.  1897.) 

DowBR— VesTBD  BioaTs— CovBNANTs— Brsaoh— 
BvionoN — Wills — Liabilitt  or  Divisses 
-^ATuras— Opbration. 
1. 1  Rev.  Laws  1826.  p.  833.  providing  that 
the  widow  shall  not  "be  entitled  to  dower  in 


any  lands,  tenements  or  hereditaments  antil  all 
just  debts  due  or  to  become  due  by  her  deceased 
husband  have  been  paid,"  has  no  beaxiog  In  fa- 
vor of  any  one  except  a  creditor  of  the  estate 
to  whom  a  debt  Is  owing;  and  a  breadi  of  war- 
ranty or  of  a  covenant  against  IncombraDces 
does  not  create  sucti  a  debt  as  would  bar  a  wid- 
ow from  asserting  dower  in  land  conveyed  by 
her  husband  without  ha  Joining. 

2.  There  can  be  no  breach  of  ■  covenant 
against  incumbrances  that  will  sustain  an  ac- 
tion until  an  eviction  has  occurred  In  conse- 
quence thereof,  or,  In  case  the  breach  Is  caused 
by  a  dower  claim,  until  an  action  for  dower  nas 
been  brought,  and  jodgment  recovered  and  sat- 
isfied, unless  it  be  a  breach  oceoning  at  the 
time  of  making  the  covenant,  for  wnidi  only 
nominal  damages  sie  recoverable. 

8.  At  common  law  a  devisee  was  not  bound  by 
the  covenant  of  his  ancestor,  unless  expressly 
named  therdn. 

4.  Hie  wlfe^s  rl^t  to  dower  being  Inchoate 
and  in  expectancy,  and  not  becoming  vested  nn< 
til  the  dea^  of  her  husband,  it  may  be  modified 
or  entirely  abolished  by  the  legislature  without 
contravening  any  vested  right  protected  by  the 
organic  law. 

6.  Under  Rev.  St  1889,  |  8889.  ptovidlna 
that  "lineal  and  collateral  warranties,  with  aU 
their  incidents,  are  abolished,  bot  the  heirs  and 
devisees  of  every  person  who  shall  have  made 
any  contract  or  agreement  shall  be  answerable 
npon  such  oov«iaiit  or  agreement  to  the  me- 
teot  of  the  lands  descended  or  devised  to  them, 
in  the  cases  and  In  the  manner  prescribed  by 
law;  and  devisees  shall  be  answeraUe  to  the 
same  extent  as  i^viAed  by  law  in  case  of 
heirs,"  so  far  as  a  widow's  dower  is  concerned, 
she  may  still  be  a  devisee,  and  her  dower  right 
remain  unaffected. 

6. 1  Rev.  Laws  1826,  p.  833,  bk  reference  to 
dower,  cannot  operate  beyond  the  boundaries 
of  the  state,  so  as  to  affect  estates  elsewhere. 

Appeal  from  circuit  eonrt  Flfce  county;  B. 
T.  Boy.  Judge. 

Action  by  Harriet  Bartlett  ivalnst  David 
A  Ban.  From  a  Judgment  tm  defendant, 
plaintiff  anwals.  Reversed. 

J.  H.  Blair,  for  appellant  W.  H.  Morrow 
&  Son  and  Fagg  &  Ball,  for  respondent 

SHJEBWOOD,  J.  Action  by  plaintiff  for 
the  assignment  of  her  dower  in  lot  57,  Uock 
0,  In  Luce  A  McAUater'a  addWoo  to  the  dty 
of  Louisiana.  The  action  was  Inrooght  in 
September,  1893,  and  the  cause  tried  at  the 
March  term,  1895.  In  1822  W.  H.  a  Bart- 
lett (whose  widow  and  rdUet  brongltt  this 
action)  was  a  resident  ot  Pike  county;  and 
on  the  22d  of  April  of  that  year  be  acquired 
the  land  In  litigation  from  Marshall  Mann, 
his  stepfather,  who  had  previously  purchas- 
ed it  at  aOierUra  sal^  on  the  11th  of  Uia 
same  mutth.  The  deed  to  Bartlett  was  ex- 
ecuted by  both  Mann  and  the  mother  of 
Bartlett  and  the  consideration  mentioned 
was  that  of  parental  love  and  affection.  In 
1824  Bartlett  left  this  state,  going  as  a  cadet 
to  West  Point,  and  oerer  returned  here  to 
live.  On  fbe  4th  day  of  February,  1881^ 
plaintiff  became  the  wife  of  Bartlett,  In  die 
city  of  Newport,  B.  L;  tiie  marriage  result- 
ing In  the  blrtta  of  seven  chUdr^  who  sur- 
Ttre  him.  During  all  tbelr  married  life, 
plaintiff  and  her  husband  vraie  nonresidents 
of  this  sUte.  Barttett  died  on  the  Uth  ot 
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February,  1893,  In  Yonkers,  N.  Y.,  at  the  age 
of  88  years.  On  the  15th  day  of  November, 
1830,  Marshall  Mann,  by  virtue  of  a  power 
of  attorney  derived  from  Bartlett,  conveyed 
the  property  in  suit  to  one  Charless.  Thli 
deed,  on  which  this  controversy  hinges,  was 
based  on  a  consideration  of  |300,  and  con- 
tains these  covenants:  "Have  granted,  bar- 
gained, sold,  and  conveyed,  and  by  these 
presents  do  grant,  bargain,  sell,  and  convey, 
unto  the  said  Kdward  Gharless,  his  heirs  and 
assigns  [here  said  land  is  described];  to  have 
and  to  bold  the  said  above-described  piece 
or  parcel  of  ground,  with  all  and  singular 
the  rights,  privileges,  ways,  aud  appurtenan- 
ces thereunto  belonging,  or  In  any  wise  ap- 
pertaining, as  fully  and  completely  as  the 
same  now  do,  or  hereafter  may,  belong  to 
the  said  Bartlett,  to  him,  the  said  Edward 
Gharless,  his  heirs  and  assigns,  in  fee  sim- 
ple; and  I,  the  said  Bartlett,  doth  further 
covenant,  warrant,  and  agree,  for  himself, 
by  his  heirs,  executors,  and  administrators, 
to  warrant  and  defend  said  title  In  the  said 
Gdward  Charlm,  free  from  all  claim  or 
i^ims  of  or  by  any  person  In,  through,  or 
by  him,  the  said  Bartlett,  or  in,  through,  or 
by  any  other  person  or  persons  whosoever, 
or  by  any  nature  whatever,  in  the  premises, 
fully  and  complet^y."  In  the  deed  which 
contains  this  covenant,  Mrs.  Bartlett  did 
not  ^in.  This  deed  embraced  a  piece  of 
land  then  known  as  the  "Stoddard  Field," 
and  Included  the  land  in  dispute,  valued 
at  the  Ume  of  the  trial  at  f8.000.  Va- 
rious mesne  conveyances  0naUy  vested  the 
title  of  the  litigated  land  in  defendant  The 
plaintiff  at  the  time  of  the  trial  was  81  years 
old;  and  the  property  of  her  husband, 
amonntiug  in  the  aggregate  to  the  value  of 
$220,000,  ^,000  of  which  was  real  estate, 
was  left  by  his  will  to  her,  for  and  during 
her  natural  life.  The  foregoing  facts  con- 
stitute the  basis  on  which  we  are  to  build 
our  judgment  In  this  cause. 

At  the  trial  the  attempt  was  made  to 
charge  plaintiff  as  devisee  under  her  hus- 
band's will.  The  law  of  1825  (volume  1.  Re- 
vision of  that  year,  p.  833),  when  speaking 
of  a  widow's  seeking  enforcement  of  her 
dower,  declares:  "Nor  shall  she  be  entitled 
to  dower  in  any  lands,  tenements  or  heredit- 
aments, until  all  Just  debts  due  or  to  become 
due  by  her  deceased  husband  hare  been 
paid."  The  law  was  repealed  In  1636.  Touch- 
ing this  law,  it  has  been  ruled  that  it  has  no 
bearing  in  favor  of  any  one  except  a  cred- 
itor of  the  estate,  to  whom,  of  course,  a  debt 
is  owing.  As  the  matter  is  concisely  put  in 
Thomas  T.  Hesse,  34  Mo.  13,  "Tlie  meaning 
of  the  law  Is  that,  among  claimants  of  rights 
against  the  estateof  adeceased  husband,  cred- 
Itorsclalmlugpayment  of  their  Jnst  debts  are 
to  be  preferred  to  the  widow  claiming  dower." 
In  the  present  Instance,  defendant  does  not 
pretend  to  occupy  the  attitude  of  a  creditor, 
and  certainly  a  third  person  cannot  set  up 
tlioae  debts  as  a  bar  to  the  widow's  dower. 


Id.  In  Walker  v.  Deaver,  79  Mo.,  loc.  clL 
977  et  seq.,  Philips,  C,  spealdng  at  the  bus- 
band's  liability  on  his  covenant  of  warrant; 
tn  circumstances  like  the  present,  said,  "The 
covenant  created  an  obligation,  but  not  a 
debt"  See,  also,  Nanson  v.  Jacob.  SB  Mo^ 
lot  clt  343,  6  tf.  W.  246,  as  to  the  distlncUon 
to  be  taken  between  a  claim  for  money 
"due,"  and  one  based  on  unliquidated  dam- 
ages. Besides,  In  the  answer  of  defendant 
there  are  no  breaches  of  the  covemuit 
against  incumbrances  assigned,  nor  Is  It  al- 
leged that  an  eviction  bad  occurred  in  con- 
sequence of  any  such  breach,  nor  that  an 
action  had  been  brought  for  dower.  Judg- 
ment recovered,  and  that  judgment  satisfied. 
There  could  be  no  breach  of  the  covenant 
against  Incumbrances  until  something  of  the 
sort  aforesaid  had  occurred,  as  the  basis 
whereon  to  assign  such  breach,  unless  It 
were  a  breach  occurring  at  the  dme  of  mak- 
ing the  covenant  for  which  only  nominal 
damages  would  have  been  recoverable. 
Walker  v.  Deaver,  79  Mo.,  loc  dt  C78. 

There  are  other  reasons  for  doubting  wheth- 
er plaintiff  is  either  estopped  or  barred  from 
maintaining  her  action.  At  common  law  the 
heir  was  not  bound  by  the  obligation  of  his 
ancestor,  only  when  expressly  named,  so  that 
In  an  action  against  him  as  h^,  the  aver* 
ment  was  necessary  that  he  was  named  hi, 
and  bound  by,  the  oUIgation;  and.  In  addi- 
tion to  that  another  requisite  to  recorety 
was  that  he  should  have  assets  by  descent 
sufficient  to  meet  the  demand.  And  the  same 
doctrine  prevailed  as  to  the  necessity  of  ex- 
pressly mentioning  a  devisee  in  a  covenant. 
In  order  to  bind  him.  Bawle,  Cov.  <5th  Ed.v 
IS  300,  811,  812;  Tied.  Real  Prop.  (Enlarged 
Ed.)  I  856.  Nor  could  the  land  be  foUowed 
In  his  hands.  He  took  the  land  dear  of  all 
liabilities.  Id.,  and  Plasket  v.  Beeby,  4  Enst, 
485;  Plunket  v.  Poison,  2  Atk.  290.  Uiwu 
this  feature  the  learned  anther  already  cited 
observes:  "To  prevent  the  Inlnstice  of  s 
devise  depriving  a  specialty  creditor  of 
means  of  satisfaction,  the  second  section  of 
the  statute  of  fraudulent  devises  (3  W.  & 
c.  14),  reciting  that  many  persons,  after  hav- 
ing bound  themselves  and  their  hetn,  bad 
died  seised  of  lands,  and,  to  the  deftandiag 
their  creditors,  had  devised  the  same,  so  that 
the  creditors  had  lost  their  debts,  declared 
that  all  wills,  etc.,  should  be  taken,  as  a«atnst 
such  creditors  and  their  executora,  etc;,  to  be 
void  and  of  no  effect;  and  the  third  section 
gave  the  creditors  a  right  of  acU<m  npoa 
their  specialties  asainst  the  heir  and  devisee 
Jointly,  and  the  devisees  were  made  liable 
in  the  same  manner  as  heirs,  notwithstandii^ 
alienation  by  tbem."  Rawle,  Cov.  {  311.  In 
Sauer  v.  Griffin,  67  Mo.  654,  It  was  held  that 
an  action  could  not  be  maintained  on  the 
bond  of  the  testator  against  the  devisee,  nor 
the  land  devised  followed  In  the  bands  of  the 
latter,  and  that  In  this  r^ard  we  were  thee 
governed  by  the  provisions  of  the  common 
law.   This  was  in  ISTB.   At  the  nect  revis- 
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ing  session  ot  the  tefWatDre  tha  statute  law 
on  tills  snlKlect  (Rer.  8t  18«6»  p.  220,  |  8; 
Rer.  St  18S5,  p.  856,  |  8;  Gen.  St  1866.  p. 
442,  i  7)  was  amended  Iqr  the  passage  of  see* 
tlon  3944,  Ber.  St  1879,  which  is  now  sectlMi 
8888,  Ber.  St  18S9,  which  Is  the  foUowlng: 
"Lineal  and  collateral  warranties,  with  all 
their  Incidents,  are  aboUshed;  bat  the  heirs 
and  devisees  of  eror  person  who  shall  have 
made  any  covenant  or  agreement  shall  be  an* 
swerable  opon  such  covenant  or  agreement; 
to  the  extent  of  13is  lands  descended  or  de- 
vised to  them.  In  the  cases  and  In  the  manner 
prescribed  by  law;  [and  devisees  shall  be  an- 
BweiHUe  to  the  same  extent  as  iwovlded  by 
law  In  case  of  luhmj"  The  words  in  brack- 
ete  Indicate  the  amendment  As  under  onr 
laws  of  admlnlateilng  estetes  the  obUgatlwis 
of  the  decedent  whether  testate  or  Intestate, 
bind  the  assets  of  the  estate  In  the  hands  of 
the  h^,  no  matter  what  form  those  oblii^ 
tlons  mav  assume,  ai^  as  the  section  quoted 
makes  a  devisee  eqnal^  answwaUe  wltb  an 
beir.  it  must  be  held.  ^eiAbig  in  a  gweral 
way,  that  the  defect  previonsly  listing  la 
the  law  was  cured  by  the  amended  section. 
Bnt  further  observations  on  that  section  and 
its  iu>pIlcation  to  the  facts  of  this  particular 
case  are  thought  to  be  pertinent  It  Is  to  be 
noted  that  the  cov«iant  In  question,  though 
it  mentions  'luirs,"  does  not  mention  'Mev- 
isees,"  so  that  under  the  common  law,  then 
inrevalent  it  is  dear  that  the  devisee  was  not 
bound  by  that  covenant  at  the  time  of  Its 
exeimtlon.  XJoAa  these  conslderatlona,  the 
qneirtlon  arises  whether  the  section  under 
comment  is  lundlcaUe  in  any  event  to  this 
covenant  and.  If  so  apidicable.  whether  it 
woidd  not  be  retrospective  In  its  operation. 
A  law  is  always  construed  to  be  prospective 
"unless  the  legislature  has  so  ezidlcltly  ex- 
inessed  Its  Intention  to  mske  the  act  retro- 
spective that  there  Is  no  place  for  a  reaaon- 
aUe  doubt  on  the  subject"  Kack,  Const 
Law,  par.  IBS,  p.  541  See,  also,  Lec-te  v. 
Bank,  116  Mo.  184,  21  S.  W.  783.  and  cases 
cited;  Id.  <decided  in  banc  at  this  term)  42  S. 
.  W.  1074.  Nor  la  It  to  be  forgotten  that  retro- 
spective laws  are  forbidden,  eo  nomine,  by 
our  state  constitution;  and,  when  this  is  the 
caae.  it  Is  Immaterial  whether  or  not  the  act 
interferes  with  vested  rights.  Gooley.  Const 
Lim.  (eth  Ed.)  vp.  464,  456;  Black,  Const 
Law.  par.  197.  pw  643.  There  Is  nothing,  how- 
ever. In  fbB  section  which  gives  indication  of 
other  than  prospective  operation.  If  it  did,  it 
would  contravene  the  eonstttotion.  The  as- 
pect of  the  section  is  altogether  towards  the 
fotnre.  It  lets  "the  dead  past  bury  Its  dead." 
And  as  tiie  wife's  right  to  dower  Is  inchoate, 
Is  In  expectancy,  and  does  not  become  vested 
onto  the  death  of  the  fausbanc^  It  follows, 
of  course,  that  such  right  may  be  modified  or 
oitirdy  abolished  by  the  le^lature  without 
contravening  any  vested  right  protected  by 
the  organic  law.  Black,  Const  Law,  480^  481; 
43S.W.-50 


Cooley.  Ocmst  Unu  440k  4/0,  and  cases  dted; 
Venable  t.  BaUway  Co..  113  Mo.  108,  20  8. 
W.  498.  Bat  it  Is  not  thought  that  the  sec- 
tion under  consideration  was  Intended  to  af- 
fect obstruct  or  defeat  the  hichoate  dower 
light  of  a  wife,  or  sudk  rl^t  when  It  be- 
comes absolute  in  a  widow  by  reason  <^  her 
husband's  death.  The  le^ature  of  this 
state  over  50  years  ago  enacted  the  following 
section  In  regard  to  dower:  "No  act  deed  or 
conveyance,  execnted  or  performed  by  the 
husband,  without  the  assent  of  his  wife,  evi- 
denced 1^  her  acknowledgment  thereof,  in 
the  manner  required  by  law  to  pass  the  es- 
tates of  married  women,  and  no  Judgment  or 
decree  confessed  by,  or  recovered  against 
him,  and  no  laches,  defoult  covin  or  crime  of 
the  husband,  shall  prejudice  the  right  and  tur 
tnrest  of  the  wife,  provided  in  the  foregt^ng 
sections  of  this  act"  Rev.  St  188S.  p.  228, 
1 7.  This  section  has  remained  on  our  statute 
books  ever  since.  Bev.  St  ISIS,  p.  431,  |  8; 
Rev.  St  1865,  p.  670,  |  13;  Oen.  St  1865,  p. 
621,  S  13;  Rev.  St  1879,  |  2187;  Rev.  St  1880, 
I  4526.  It  is  Inconceivable  that  the  legisla- 
tore  should  so  sednloasiy,  and  for  so  mai^ 
years,  guard  the  inchoate  and  vested  dower 
rl^t  of  wife  or  widow  by  the  strong  and  ex- 
plicit tmns  of  the  above  section,  and  yet  in 
isra  adopt  a  section  lAlch  would  absolutely 
defeat  that  right,  should  the  wife  become  a 
devisee.  See  the  forcible  observations  of 
Gantt  P.  J.,  on  sectios  4526,  In  Blevins  v. 
Smith,  104  Uo.,  lo&  dt  680,  581.  16  S.  W. 
218.  We  are  therefore  of  the  opinion  that  a 
reasonable  construction  of  the  two  sections 
requires  that  in  so  ter  as  the  widow's  dovrer 
is  concerned,  but  no  further,  she  may  still  be 
a  devtoee,  and  her  mere  dower  right  remain 
unaffected.  This  construction,  we  think,  best 
comports  with  the  legislative  Intention.  Fur- 
fliermore,  the  law  of  1825,  already  quoted,  re- 
lates only  to  '^ust  debts  due  or  to  become 
dne";  and  In  Engkind,  upon  a  similar  statute, 
it  was  ruled  that  as  it  <mly  spoke  of  "debts 
and  actions  of  debt"  an  action  could  not  be 
maintained  against  a  devisee  of  one  who  had 
given  "covenants  for  titie."  Wilson  r.  Knnb- 
lay,  7  Bast  134.  To  ronedy  this  an  amended 
law  ms  passed,  which  Included  ''covmants" 
as  wdl  aa  "debts."  Moreover,  It  win  not  be 
iwesumed  that  the  legislature  Intended  that 
the  act  of  1826  should  <^>erate  b^nd  the 
boundaries  of  this  state,  and,  had  such  been 
the  Intention,  It  would  have  been  wholly  In- 
operative. Wilson  V.  RoUwi^  Co.,  106  Mo. 
588.  18  S.  W.  286,  and  cases  cited;  State  v. 
Oritxner,  184  Mo.  512,  36  S.  W.  39.  In  no 
point  of  view,  therefore,  can  the  Judgment  re- 
covered by  defendant  be  permitted  to  stand. 

In  conduslon,  it  Is  propo-  to  state  tliat  the 
act  of  the  lower  court  was  wholly  unwarrant- 
ed. In  taking  the  case  from  the  Jury  aftM- 
the  evidence  was  In,  and  detennlnlng  it  with- 
out their  aid.  Judgment  reversed  and  cause 
remanded.  All  concur. 
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CITT  OP  ST.  JOSEPH  t.  OROWTHER  et  al. 
(Supreme  Court  of  MlBBOuri,  DiTision  No.  2. 
Dec.  22. 1897.) 
Mditicifal  Corpokatioih  —  Takiho  Land  for 

BtRKBTS — CoXSTtTUTlONALlTT  Of  8TAT0TK— AB- 
8B8UCENTS  or  DaMAOIS  AND  BbNBVITS—AFPIAL 

— Rbvuw. 

1.  Act  March  28,  1803,  anthoriKing  coademDa- 
tion  of  private  property  in  cities  .of  the  second 
class,  requires  (section  4)  the  commissionera  to 
ascertain  the  actual  value  of  the  property  with- 
out reference  to  the  projected  improvement  and 
the  actual  damages,  and  to  assess  against  the 
city,  for  the  payment  of  such  value  and  dam- 
ages, the  amount  of  the  benefit  to  the  public 
gena«lly,  and  the  balance  of  the  benefits 
against  the  owners  of  all  property  within  said 
limits  benefited  by  said  improvement  Section 
10  provides  that  when  the  damages  assessed 
are  paid  or  tendered  the  Improvement  may  pro- 
ceed. BM,  that  the  word  "damages,"  in  section 
10,  includes  the  damages  to  whidi  the  owner  is 
entitled  for  the  land  taken,  and  hence  such 
act  does  not  allow  the  dty  to  amiropriate  the 
land  taken  widiout  paring  or  tenaeringto  the 
owner  Its  value,  In  vicdatlon  of  Const.  1870,  art. 
2.  I  21. 

2.  Findings  of  fact  by  the  commissioners  and 
the  circuit  court  on  the  hearinfc  of  exceptions 
to  their  report  in  a  fx>ndemnation  case  are  no 
more  subject  to  review  by  the  supreme  court 
than  in  any  other  action  at  law,  and,  though 
the  award  may  appear  very  Inequitable,  in  the 
absence  of  some  error  in  law  in  computing  the 
damages  ana  the  compensation  doe  the  several 
owners,  appearing  m  the  record,  the  supreme 
court  cannot  interfere. 

3.  In  taking  land  for  a  public  street  It  Is  lUe> 
gal  for  the  c<HnmlssIoner8  to  pay  for  It  in 
benefits  which  they  assess  to  tne  owner's  re- 
maining land,  and  charge  him  with  benefits  to 
the  strip  taken. 

4.  Where  the  opening  of  a  street  to  and 
through  an  addition  will  greatly  benefit  all 
the  property  in  it,  it  is  illegal  to  assess  only 
one  cent  benefit  to  each  lot  in  it,  because  the 
proprietors  of  the  addition,  when  they  laid  it 
out,  gave  the  strip  taken. 

5.  Assessments  of  damages  and  benefits, 
which  show  that  the  commissioners  find  that 
those  whose  land  Is  actually  taken  for  a  street 
or  other  puUic  use  are  benefited  to  the  exact 
amount  of  Its  value  or  the  damage  done  to  the 
remainder,  while  those  whose  luid  lies  in  the 
same  immediate  benefit  district  are  only  bene- 
fited one  cent,  are  illegal. 

Appeal  from  circuit  court.  Bachanui  coun- 
ty; A.  M.  WoodBoa,  Judge. 

Proceedtnga  bj  the  dty  of  St.  Josei^  for  the 
eztenalon  of  a  street  through  the  land  of  H.  A. 
Crowther  and  othen.  From  a  judgment  over- 
mllns  exceptions  filed  B.  C.  ZlmmerDuui  to 
the  report  of  the  commissioners,  he  appeals. 
Reversed  and  remanded. 

This  Is  an  appeal  from  a  judgment  of  the 
circuit  court  of  Buchanan  county  In  a  con- 
demnation proceeding  prosecuted  by  Hie  cl^ 
of  St.  Joseph  for  the  extension  of  Tenth  street. 
In  said  city,  through  the  lands  of  E.  C  Zim- 
merman. The  ordinance  appropriating  the 
property  for  public  use  and  defining  the  bene- 
fit district,  and  tlie  petition  of  the  city  praying 
for  the  appointment  of  commissioners  to  as- 
sess damages  and  benefits,  are  conceded  to  be 
sufBclent.  The  appellant,  Zimmerman,  is  the 
owner  of  a  tract  of  land  fronting  440  feet  on 
Atchison  street,  with  a  depth  varying  firom 


76  feet  on  Blerenth  street  to  about  228  feet 
on  tbe  west  side.  As  will  appear  from  the  ac- 
companying plat,  Tenth  street  is  open  from 
the  heart  of  the  dty  of  St  Jos^h  to  the  south 
line  of  city  blocks  14S  and  146  of  South  SL 
Joseph  addition.  Bj  this  proceeding  it  is  pro- 
posed to  extend  Tenth  street  at  a  width  of 
60  feet  through  a  tract  known  as  the  "NoUe 
Tract"  to  the  north  line  of  Tumor  &  Klrkpat- 
rlck's  addition.  The  street  is  already  dedicat- 
ed and  opened  through  the  last-named  addi- 
tion. Beginning  at  the  south  line  of  said  ad- 
dition. It  is  proposed  to  extend  it  across  tbe 
Hannibal  &  St.  Joseph  Railroad,  through  ap- 
pellant's (Zimmerman's)  tract  to  Atchlstm 
street.  It  will  necessitate  the  condemnation 
of  a  strip  60  feet  wide  and  228  feet  S  inches 
deep  north  and  south,  and  will  leave  a  strip 
of  ground  west  of  and  fronting  on  said  new 
extension  of  the  street  288  feet  5  Indies  long 
by  80  feet  deep.  | 

Appellant  filed  his  exceptions  In  tbe  circuit 
court  to  the  report  of  the  commlssionerSt  and. 
the  circuit  court  having  orermled  tbe  same,  I 
he  ai^ieals  to  this  court 

BenJ.  Phillip,  for  qipellant  Caated  *  , 
Haynes,  tax  resitondent 

QANTT,  P.  J.  (after  stating  the  facta).  He  1 
challenges  the  constitutionality  of  the  act  of 
tbe  general  assembly  of  Missouri  approved 
March  28,  1803  (Laws  Mo.  1883.  p.  62),  which 
provides  for  the  condemnation  of  prtvate 
property  for  public  use  In  dtles  of  the  second 
class,  and  thtu  confers  appellate  jurisdiction 
upon  this  court  The  errors  assigned  wiD  be 
examined  In  their  order. 

1.  As  to  the  constitutionality  of  the  act  It 
Is  Insisted  that  It  violates  section  21,  art  2. 
of  the  constitution  of  Missouri  of  1875,  In 
this:  that  the  said  statute  provides  for  the 
payment  of  damages  which  win  accrue  to  the 
property  not  taken  for  public  use,  and  which 
It  is  claimed  must  be  assessed  separately 
from  the  value  of  the  land  taken,  and  author- 
izes the  city,  upon  the  payment  of  tbe  said 
damages  to  the  property  not  taken,  to  appro- 
priate tbe  land  taken  witliout  paying  or  ten- 
dering to  tbe  landowner  the  value  of  the  huid 
taken  for  tbe  street  or  other  public  purposes. 
If  this  is  tbe  true  construction  of  the  statute. 
It  must  be  hdd  to  violate  the  organic  law. 
Section  4  of  the  ad  provides  that  the  com- 
missioners shall  "ascertain  the  actual  value 
of  the  land  and  premises  proi>osed  to  be  tak- 
en without  reference  to  tbe  projeded  Im- 
provement and  the  actual  damage  done  to 
the  property  thereby,  and  for  the  payment  of 
such  values  and  damages  to  assess  against 
the  city  tbe  amount  of  the  ben^t  to  the  pub- 
lic generally,  and  the  balance  of  tbe  benefit** 
against  the  owner  or  owners  of  all  property 
within  said  limits  which  shall  be  espedally 
benefited  by  the  proposed  Improvement  :o 
tbe  amount  that  each  lot  shall  be  benefited 
by  said  improvement"  In  the  tenth  secdoa 
it  Is  further  prorided  "that  as  soob  aa  the 
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damages  assessed  shall  have  been  paid  or 
tendered  to  the  parties  entitled  thereto  re- 
spectively, the  improvement  may  be  proceed- 
ed with."  The  contention  of  the  learned 
counsel  Is  that  the  word  "damages,"  In  the 
tenth  section  of  the  act,  does  not  indnde  the 
compensation  or  damages  suffered  by  the 
condemnation  for  the  taking  of  his  land,  but 
the  damages  to  the  portion  not  taken.  Upon 
a  careful  reading  of  the  whole  act,  we  can- 
not agree  that  this  Is  a  fair  or  Just  Interpreta- 
tion of  the  act  In  question.  The  latter  clause 
of  the  fifth  section  controverts  the  position  of 
the  appellant  that  the  law  Intends  three  sep- 
arate verdicts  or  findings  by  the  commission- 
ers, and  that  compensation  or  value  of  the 
land  taken  cannot  be  Included  under  a  gai- 
eral  finding  of  damages  for  the  landowner. 
It  says,  "In  making  anch  report,  the  ralne 
and  damages  allowed  to  each  owner  and  the 
benefits  assessed  against  each  Indlvldoal  shall 
be  separately  stated."  Obviously  two  find- 
ings only  ue  required,— "value  and  damages** 
together  constituting  one,  "benefits  assessed" 
another.  Bat  we  are  onwllllng  to  Intimate 
that  this  act  even  inferenUally  provides  for 
tiie  taking  of  private  property  for  public  use 
without  doe  compensation.  It  Is  evident 
that,  read  In  tiiie  light  of  the  whole  context, 
the  word  "damages,"  In  the  tenth  section,  la 
HKd  In  the  enlarged  sense  of  covering  all 
damages  suffered  by  the  landowner  by  rea- 
son of  the  condemnation,  whether  that  dam- 
age ensued  from  the  taking  of  his  land  or  the 
damage  to  the  remainder  not  condemned  to 
the  public  use.  Every  preaumption  must  be 
Indulged  In  favor  of  the  validity  of  the  act, 
and  this  act  affords  abundant  evidence  that 
It  was  the  Intention  to  provide  due  compensa- 
tion for  all  the  private  property  proposed  to 
be  taken  for  public  use  by  cities  of  the  sec- 
ond class.  We  feel  no  hesitant^  in  holding 
the  act  Cfmstitatlonal,  and  the  objection  nn- 
teualde. 

2.  The  remaining  objections  go  to  tbe  In- 
justice of  the  award.  Findings  of  fact  by 
tbe  commlsBloners  and  by  tbe  drcnit  court 
on  the  bearing  of  exceptions  to  their  report 
are  no  more  subject  to  review  by  this  court 
In  a  condemnation  case  than  In  any  other  ac- 
tion at  law.  Ck>n8equently,  though  the  award 
may  appear  to  ns  at  Uila  distance  to  be  very 
ineqnitable,  yet,  in  the  absence  of  some  error 
In  law  In  the  method  resorted  to  in  compat- 
Ing  tb»  damages  and. the  compensation  due 
the  several  owners,  we  cannot  Interfere  un- 
less sndi  error  appears  in  tbe  record.  Sndi 
an  wror  does  appear  upon  tbe  face  of  the  re- 
port of  flie  commls^ners  or  verdict  of  the 
statutory  Jury.  Tbns,  In  this  report  of  bene* 
fits,  fbey  Include  tbe  tract  of  land  beloogbig 
to  the  appellant,  Zimmerman,  in  these  words: 
"Against  sH  of  R  O.  Zimmprman  tract  shown 
on  map.  Including  that  portion  thereof  taken 
tar  street,  f8S8.00;"  said  amount  being  the 
exact  sum  awarded  Zimmerman  both  as  com- 
pensatlou  tor  tbe  strip  60  by  SSS8  fOet  5 
indies  and  damages  to  tbe  remalnda  of  bis 


tract.  In  oth^  words,  the  eouuniasUMiers 
not  only  took  tbe  60-foot  strip  throng  tbe 
whole  tract,  and  paid  tor  It  In  benefits  which 
they  assessed  to  his  remaining  land,  but  ac- 
tually charged  him  with  benefits  to  the  strip 
which,  by  this  proceeding,  was  taken  from 
him,  and  devoted  to  pubUc  use.  Certainly,  It 
cannot  need  axirnment  or  anthorl^  to  dem- 
onstrate that  this  assessment  of  beneflta  to 
the  strip  condemned  for  tiie  street  could  not 
be  charged  against  Zimmerman,  ^o  no  lon- 
ger owned  It  Tbe  statute  of  1883.  above 
qnoted,  condemns  such  an  assessment  of 
benefits,  and,  If  It  did  not,  the  plainest  prin- 
ciples of  right  and  justice  forbid  such  a  des^v 
cratlon  of  the  constitutional  guaranty  against 
the  taking  of  private  property.  Tbe  motion 
for  new  trial  specifically  urged  this  as  one  of 
the  reasons  wfay  tbe  award  should  be  set 
aside.  The  drctiit  court  erred  in  not  setting 
aside  the  award  on  this  ground. 

3.  The  commissioners  dearly  erred  In  mak- 
ing their  estimate  of  benefits  to  the  lots  In 
Turner  &  KlrkpatrI<A's  addition.  The  testi- 
mony of  one  of  their  number  shows  that  the 
IHToperty  In  ttds  addition  would  be  greatly 
benefited  by  tbe  opening  of  this  extenition  of 
tbe  street;  that,  ss  now  situated,  that  addi- 
tion has  no  outlet;  and  yet  they  assessed 
only  one  cent  benefit  to  each  lot  In  the  addi- 
tion. Wben  asked  to  explain  how  they 
reached  such  a  conclusion,  Mr.  Owen  testi- 
fied: "Well,  the  reason  was  we  considered 
that  Turner  and  Klrkpatrick.  when  they  laid 
out  th^  addition,  gave  the  street  shown  on 
tbe  map  there  to  tbe  public.  Th^  gave  tliat 
ground  there  for  a  street,  and  we  conaidered 
that  Ibe  value  of  tbat  ground  which  they 
gave  txat  a  street  about  eqaals  the  benefits 
whicb  these  lota  will  d«1ve  from  the  oipen.- 
Ing  (tf  ti»  street  We  tbougbt  one  offset  the 
other,  and  so  assessed  tbe  benefits  at  one 
cent  against  each  of  these  lots."  That  is  to 
say,  that,  although  tbe  commlsrionm  fimnd 
tbat  these  lots  would  receive  great  special 
benefits  from  the  iffdongation  of  Tenth 
street  to  AtcUson  stre^  yet,  inasmuch  as  tbe 
proprletots  of  that  addition,  wben  tbej  laid  it 
out,  gave  tiie  street  In  tluM:  addition,  tbe  com- 
mlseloners  proceeded  to  assess  damages  for 
the  biying  ont  of  tbat  street  In  that  addltioD, 
and  offset  the  benefits  with  the  damages 
which  never,  in  tbe  vexy  nature  of  tilings, 
could  accrue  to  13xti  owners  of  tbeae  lots.  As* 
Burning  that  the  same  proprietors  still  owned 
all  of  tbe  lots  In  tbat  addition,  tbey  cannot 
now  recover  damages  from  tbe  public  or  otfa- 
et  eltlsens  for  tbat  ^ch  tbey  had  given  to 
the  pnUIa  Nor  could  a  purchaser  of  a  lot  fai 
said  addition  recover  damages  for  opening  of 
a  street  which  he  received  as  an  easemoit 
to  bis  lot  when  be  pnrctiased.  When,  as 
bere,  H  is  conceded  great  benefit  wm  result  to 
a  certain  portion  of  tbe  pr^;>erty  In  tbe  benefit 
district,  Ibess  benefits  can  on^  be  offset  by 
damages  occasioned  by  tbe  proposed  Im- 
provement, and  obviously  tbe  commlsA>ners 
in  tbls  case  offset  the  benefits  by  some  Cand- 
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fQl  notton  of  pnUlp  aptolt  m  tbose  plat> 
ted  the  addition*  and  not  the  damages 
which  would  result  t>7  the  at«»ioa  of  TenOi 
street  at  that  tbne.  Hiere  Is  not  the  illghtest 
foundation  for  any  claim  of  damages  to  these 
lots  1^  ojwnlng  the  street;  on  the  contiraxTf 
It  Is  altogetbw  benefldal.  By  allowing  aU 
this  addition  to  esciQM  assessment  for  bene- 
fits, the  commissions  necessarily  cast  an 
nndne  proportion  of  the  whole  beoeflts  from 
the  opening  of  this  street  upon  the  propoty 
of  Zimmerman,  and  thereby  reduced  his  dam- 
ages. We  have  also  In  this  case  a  peculiar 
phase  of  the  practice  in  condemnation  cases. 
Bxactly  how  a  commission  can  arrlre  at  ttie 
GondnSlon  that  only  those  persons  whose 
property  Is  actually  taken  for  public  use  are 
benefited  to  the  exact  amount  of  its  value,  or 
the  dami^e  done  to  the  remalndw,  and  those 
whose  property  lies  In  the  same  Immediate 
boiefit  district  are  only  benefited  one  cent, 
we  confess  Is  beyond  our  ken.  Certainly 
nothing  emanating  from  the  courts  justifies 
this  method  of  assessment  Of  course,  It 
may  often  bappw  that  one  piece  of  property 
la  as  much  beneMed  by  devoting  a  part  of  It 
to  a  highway  as  the  part  taken  is  worth,  but 
how  an  the  other  property  can  receive  such 
Infinitesimal  benefit  Is  the  annoying  problem. 
We  sometimes  wonder.  If  It  Is  really  of  so 
Uttle  ben«at  what  pnbUc  necessity  exists  for 
the  propmed  highway.  '  The  tract  of  Patridc 
O'DonneH  seems  to  have  escaped  the  atten< 
tlon  of  the  eommls^nets  altogether.  As  the 
record  disposes  the  lU^aU^  of  the  method 
adopted  in  estimating  the  dam^^  and  bene- 
fits, the  judgment  Is  reversed,  and  the  cause 
remanded. 

SHBRWOOD  and  BURQBSS,  33^  concur. 


HILL  et  al.  V.  OOmtAD. 
(Sapreme  Court  of  Texas.    Dec.  20,  1897.) 

POWBB   or   AttOBRBT— BZSCOTION— CONVBTAVCS 

or  LiStD. 

1.  A  donee  of  a  power  may  execute  it  by  an 
instniment  which  doea  not  refer  to  the  power 
Itself;  and  the  execution  wilt  be  valid  when 
it  appeara,  from  the  instmmeiit  or  ^e  attend- 
ing circumstances,  that  the  act  was  done  hy  vir* 
tne  of  and  with  the  Intention  to  act  under  the 
power  conferred. 

2.  Wh'ere  it  is  ancertain  whether  or  not  an 
act  done  is  in  execution  of  the  power  conferred 
on  the  donee  to  do  it,  the  act  will  not  be  con- 
atmed  to  be  an  execution  of  the  power. 

3.  Where  from  a  deed  executed  by  one  hav- 
ing a  power  giving  authority  to  execute  it,  or 
from  the  attending  circumstances,  it  appears 
that  It  was  not  the  intention  of  tlie  party  who 
executed  the  deed  to  exercise  the  power  granted 
to  him.  the  deed  cannot  be  made  sufflcient  to 
convey  the  title  of  the  donor,  hy  referring  it  to 
the  power  which  the  donee  actually  ha!d,  but 
failed  to  exercise. 

4.  Where  one  claimed  title  under  a  deed  from 
one  who  liad  a  valid  power  of  attorney  from  the 
real  owner  to  sell  the  land,  and  the  deed  by 
which  the  conveyance  was  made  contained  the 
following:  "Being  the  same  property  I  bought 
from"  the  owner  who  gave  the  power  of  attor- 
neyi  "as  per  his  deed  to  me  on  record,  and  by 


virtue  of  whldi  purchase  I  dedare  myedf  to 
be  the  legal  owner  of  the  same,  and,  as  such,  I 
bind  myself,  my  heirs  and  assigns,  to  warrant 
and  defend  the  same  against  all  claims," — and 
there  was  no  evidence  of  a  deed  to  the  land  in 
Qnestion  from  the  owner  to  the  said  grantor,— 
by  the  language  of  the  deed  the  grantor  repu- 
diated the  power  of  attorney,  and  could  not  be 
said,  hi  making  the  conveyance,  to  have  acted 
for  the  owner,  so  as  to  convey  a  title  to  the 
grantee. 

Brror  to  court  of  dvfl  anneals  of  First  su- 
preme Judicial  district 

Action  by  JS.  P.  HIU  and  others,  executors, 
against  Harriet  Conrad.  From  a  judgment 
In  favor  of  defendant,  piUntUr*  b^ng  error. 
Reversed. 

Geo.  H.  Breaks,  for  plaintiffs  In  error.  M. 
Looscan,  im  defendant  In  error. 

BROWN,  J.  FlBlntlffs  in  error,  executors 
of  the  will  of  W.  R.  Baker,  deceased,  teought 
this  suit  to  recover  of  the  defendant  a  tract 
of  land  containing  10  acres,  known  as  lot  No. 
70  In  the  James  Holman  survey,  and,  judg- 
ment having  been  rendered  for  defradant, 
prosecute  this  writ  of  error  to  reverse  same. 
Both  parties  assert  title  under  Mosely  Baker. 
The  plaintiffs'  title  is  a  conveyance  &om 
Mosely  Baker  to  W.  R.  Baker,  plalntitTs'  tes- 
tator, of  date  Noveml>er  1,  1847,  recorded 
September  28,  1852,  which,  for  a  recited  con- 
sideration of  ¥200,  conveyed  10-acre  lots  33, 
54,  49.  &9,  70,  and  81,  in  the  Holman  survey. 
The  defendant's  title  is  as  follows:  Power 
of  attorney  of  date  July  9,  1845,  properly  ac- 
knowledged, and  recorded  by  W.  R.  Baker, 
as  clerk,  July  12,  1845,  from  Mosely  Baker 
to  John  H.  Walton,  by  which  the  latter,  as 
attorney  In  fact  for  the  former,  was  empow- 
ered, "for  me  and  in  my  stead,  to  ask,  de- 
mand, and  receive  from  all  and  every  person 
any  sum  or  sums  of  money  owing  or  coming 
to  me,  and  full  acquittance  to  give  or  take, 
and  to  pay  any  of  my  debts,  and  full  acquit- 
tance to  give  and  take;  also,  to  lease,  mort- 
gage, or  sell,  bargain  and  convey,  In  full,  fee 
simple,  any  real  estate  that  I  may  own,  and 
full  and  complete  titles,  in  my  name  and 
stead,  to  make  and  execute,  and  generally  to 
do  all  and  everything  appertaining  to  my 
business  that  I  might  or  could  legally  do." 
Deed  from  J.  H.  Walton  to  A.  P.  Thompson, 
of  date  -,  1846,  recorded  In  Harris  coun- 
ty, by  W.  R.  Baker,  clerk,  November  18, 1846, 
by  which  Walton,  in  hla  own  name,  and  with- 
out any  reference  to  Mosely  Baker,  or  a  pow- 
er from  him.  In  consideration  of  |300,  ac- 
knowledged, conveyed  to  Thompson  10-acre 
lots  Nos.  49.  70,  and  74,  "being  the  same  prop- 
erty X  bought  from  Mosely  Baker  as  per  his 
deed  to  me  on  record,  and  by  virtue  of  which 
purchase  I  declare  myself  to  be  the  legal 
owner  of  the  same,  and,  as  such,  I  bind  my- 
self, my  heirs  and  assigns,  to  warrant  and  de< 
fend  the  same  against  any  and  all  claims." 
It  was  shown  that  Mosely  Baker  had,  on  Oc- 
tober 7,  1845,  conveyed  to  Walton  10-acre  lots 
19,  74,  87.  81,  80,  and  other  property  In  the 
Holman  survey,  and  bad,  on  October  10.  : 
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also  conveyed  to  Walton  10-acre  lot  ^  and 
other  iHvperty  In  the  Holman  surrey,  which 
deeds  were  duly  recorded  In  Harris  county 
by  W.  R,  Baker,  clerk,  before  the  conveyance 
by  Walton  to  Thompson.  Defendant  regu- 
lariy  deralgned  title  from  Thompson.  It  was 
shown  that  lots  70  and  SA  were  not  mention- 
ed In  the  Inventory  of  W.  R.  Baker's  estate, 
nor  on  his  land  books  or  tax  lists,  so  far  aa 
known  to  the  executors;  and  neither  of  the 
lots  was  claimed  by  the  executors  until  this 
action  was  commenced.  In  this  case  the 
trial  court  held  as  follows:  "Upon  the  fore- 
going flndlnge  of  facts,  I  condnde  that  It  will 
be  presumed  that  Walton,  In  his  deed  to 
Thompson,  above  mentioned,  intended  to  act 
In  regard  to  10-acre  lot  70  In  the  capacity  of 
attorney  In  fact  for  Mos^  Baker,  under  the 
power  of  attorney  above  mentioned,  and  that 
hlB  deed  to  ^ompson  conveyed  the  Interest 
of  Mosely  Baker  In  said  lot  70.  I  therefore 
find  for  the  defendant."  The  Judgment  of 
the  court  below  was  affirmed  by  the  court  of 
dvU  appeals,  and  In  an  opinion  delivered  1^ 
Justice  WlUlams,  after  dtlng  authorities,  It 
Is  said:  "^he  rule  recognised  In  titiese  deci- 
sions Is  that  If  the  grantor  has  no  estate  In 
tliejand  which  can  pass  by  the  deed,  but  baa 
a  power  to  oonv^  the  title  of  another,  his 
act  will  be  referred  to  his  power,  because  the 
pnrdiaser  wUl  be  supposed  to  taave  bmiglit 
In  rdlance  on  It  The  princ^le  has  cnnplete 
appllcaUon  here." 

in  Rogers  r.  Bracken,  16  Tex.  which 
Is  cited  by  the  court  of  civil  appeals,  the 
Uucta  were.  In  telef,  that  Bracken  made  a 
power  of  attorney  to  A.  Nell,  authorising  the 
latter  to  sell  a  certain  tnct  of  land,  and  A. 
Nell  executed  to  him  a  receipt  for  the  pow- 
er of  attorn^.  In  which  It  was  stated  In  sab- 
ttance  that  the  object  of  giving  the  powor 
of  attorney  was  to  compromise  a  certain  lav- 
salt  pending  between  Bracken  and  others, 
and  afterwards  to  sell  the  land  so  as  to  re- 
serve to  Bracken,  dear  of  all  costs,  2,000 
acres,  at  $1.25  per  acre,  which  Nell  was  au- 
thorized to  dispose  of,  hy  accounting  for  that 
sum.  A.  Nell  execut^  a  bond  for  title  to  the 
land  In  his  own  name,  under  which  the 
plaintiff  claimed  and  sued  for  the  land.  Ndl 
made  hlmsdf  a  party  to  tiie  snit,  and  It  was 
proved  by  the  production  of  the  receipt  and 
other  testimony  that  Nell  sold  tiw  land  un- 
der the  power  of  attorney,  and  for  Bracken. 
This  court  held  Under  the  facts  that  the  deed 
would  be  sustained  by  the  power  of  attorney 
from  Bnu^en  to  Ndl,  bat  in  tbat  case  the 
sale  was  made  under  and  In  pursuance  of  a 
power  of  attorney.  In  Huffman  v.  Car^ 
Wright,  44  Tex.  206,  the  supreme  court,  in 
reviewing  the  case  of  Rogers  v.  Bracken,  cit- 
ed above^  dlsdaimed  any  intention  to  over- 
rule ttiat  case,  but  laid  down  what  It  believ- 
ed to  be  the  true  rule  upon  the  subject,  in 
the  following  language:  "The  general  rule  Is 
believed  to  be  that  the  intention  to  bind  some 
one  dse  than  the  party  signing  the  Instru- 
ment mast  ai^ear  from  the  initmment  sign- 


ed." In  Hough  V.  Hill,  47  Ttec.  148,  the  deed 
in  question  purported  to  have  been  made  by 
virtue  of  a  certain  power  of  attorney,  and 
was  silent  as  to  any  other  authoil^  fbr  mak- 
ing the  deed;  but  there  was  a  second  powu- 
of  attorney  tMtween  the  same  parties,  and 
which  authorized  the  sale  of  the  same  land. 
This  court  held  that  the  deed  would  be  sup- 
ported by  the  valid  power  of  attorney,  al- 
though not  the  one  recited  therein,  and  in 
that  case  this  court  quoted  from  Robins  v. 
Bellas,  4  Watts,  256,  as  follow:  *TIhe  court 
Is  governed  by  the  Intention  of  the  partlea, 
without  regard  to  the  form  of  the  Instra- 
ment,  so  as  to  pass  the  whole  interest  the 
grantor  has  in  the  premises,  whether  derived 
from  an  appointment  or  in  his  own  right  A 
man  may  therefore  execute  a  poww  with- 
out taking  the  sUghtest  notice  of  tt"  Link 
V.  Page,  72  Tex.  502, 10  8.  W.  698,  was  like- 
wise a  case  In  which  two  powers  of  attorney 
existed  to  sell  tbe  same  land,  and  In  the  ex- 
ecution of  the  deed  the  agent  referred  to  the 
one  which  proved  to  be  Invalid;  but  tbs 
court  held  that  the  deed  would  be  snrooited 
by  that  whldi  was  valid,  although  not  men- 
:  tioned.  Tn  Allison  v.  Knrta^  2  Watts,  Iffi. 
■  the  plaintiff,  Richard  Allison,  who  snored  as 
)  trustee  for  his  ^ters,  bad  made  convey- 
ance of  the  land  under  the  following  drcnm- 
stances:  Robert  Allison,  the  father,  made  a 
wUl,  In  which  be  devised  certain  lands,  em- 
twadng  that  la  controversy,  to  four  sons, 
two  of  whom  (Robert  and  Ridmrd)  were 
made  executors  of  bis  win,  wbtcb  empower- 
ed them  to  sell  the  land  for  certain  porposes 
expressed  therein.  The  testator  had  three 
daughters,  who  snrvived  him.  Before  tbe 
decease  of  the  father,  the  son  Bobert  died, 
leaving  no  issue.  Attet  the  death  of  the 
father,  the  three  brothers  assnmed  Uiat  they 
took  tbe  land  as  a  whole,  under  tbe  will,  and 
proceeded  to  partitimi  It  among  themadves. 
making  dee^  to  each  other  In  the  form  of 
deeds  of  ttargaln  and  sale.  The  defendant  In 
the  suit  claimed  by  regnlar  chain  of  title 
from  one  of  these  brothers.  In  making  tbe 
deeds  to  his  brothers,  Richard  AUlson  did 
not  purport  to  act  aa  executor  ot  his  father's 
will,  but  it  was  redted  tbat  tbe  three  broth- 
ers irere  the  owners  of  tb^  land  devise, 
under  the  wIlL  Richard  Allison,  the  encn- 
tor,  sued  the  defendant  to  recover  Oie  land 
set  apart  to  one  of  the  twothers,  bting  a 
porUon  of  that  which  -was  inherited  ttom  die 
deceased  brother,  Robert  It  behig  hdd  that 
the  le^cy  of  Robert  lapsed,  and  did  not 
pass  by  tiie  wIU,  bnt  by  Inheritance,  to  his 
brothers  and  sisters  equal^.  In  diqjto^ng  of 
the  case,  the  court  said:  'TTbe  power  to  sell, 
vested  In  Robert  as  surviving  executor,  still 
remained  In  foil  force  over  all  the  lands. 
Under  these  circumstances,  the  whole  estate 
in  land,  legal  or  equlteble,  passed  1^  tbe  win 
to  tbe  executor.  The  righto  of  the  dtdldren 
were  only  in  the  money  to  arise  from  the 
sale  when  effected."  The  court  then  pro- 
ceeds to  dispose  of  the  cuor  holdlna  tbat  Oie 
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deed  of  Blchard  Allison  passed  the  Interest 
that  he  could  have  sold  under  the  will,  and. 
In  tupport  of  the  decision,  cited  anthoritiea 
to  the  effect  that  one  having  an  Interest  In 
land,  and  selling  nnder  a  void  power,  will  be 
held  to  have  passed  the  Interest  which  he 
owned  himself.  The  case  Is  disposed  of  as 
If  Richard  Allison  was  the  real  owner  of  the 
property,  instead  of  being  executor  of  the 
will  acting  under  a  power.  In  confirmation 
of  this  view  of  the  case,  we  quote  the  fol- 
lowing from  the  opinion,  as  expressing  the 
final  conclusion:  "It  would,  we  think,  be  the 
extreme  of  Injustice  If  the  grantor  himself 
could,  under  the  pretense  of  mistake  in  the 
form  of  conveyance  adopted,  annul  his  own 
act,  and  take  back  the  land  after  It  has  been 
paid  for.  The  daughters  are  eutltled  to  their 
shares,  but  they  must  look  for  them  to  the 
plaintiff,  the  executor  intrusted  by  their  fa- 
ther to  sell,  and  not  to  an  innocent  pur- 
chaser from  the  trustee."  An  examination 
of  this  case  will  show  that  the  court  pro- 
ceeded upon  the  theory  that  the  title,  legal 
and  equitable,  to  the  land,  vested  in  Richard 
AllisoD.  who  also  had  the  power  to  sell,  and 
that,  therefore,  failing  to  pass  the  title  by 
bis  unanthorlzed  act,  he  was  held  to  have 
passed  it  by  virtue  of  that  which  he  could 
have  done. 

The  rule  which  we  deduce  from  the  Amer- 
ican authorities  is  that  a  trustee  or  donee  of 
a  power  may  execute  the  power  conferred 
upon  him  by  an  instrument  which  does  not 
refer  to  the  power  itself;  but  In  such  case, 
to  make  the  execution  of  the  power  valid,  it 
must  appear  from  the  Instrument  or  from 
the  attending  circumstances  that  the  donee 
or  trustee  did  in  fact  act  under  and  by  vir- 
tue of  the  power  conferred  upon  him  to  dis- 
pose of  the  property  In  questloii,  and  that  it 
was  bis  Intention  to  dispose  of  the  property 
In  accordance  with  the  power  so  conferred. 
If,  from  the  drcumstances  or  the  Instru- 
ment executed.  It  be  doubtful  as  to  whether 
It  was  the  intention  to  execute  the  power 
possessed  by  the  grantor,  then  It  will  not 
be  held  that  by  such  act  or  conveyance  that 
power  was  in  fact  executed.  2  Story,  Eq. 
Jar,  I  lO^a;  Patterson  v.  Wilson,  64  Md. 
193,  t  AU.  68;  Xates  v.  Clark,  56  Miss.  212; 
Andrews  v.  Brumfleld.  32  Miss.  107;  Willaid 
T.  Ware,  10  Allen,  263;  Amory  t.  Meredith, 
T  Allen,  897;  Pease  v.  Iron  Co.,  49  Mo.  124; 
Bangs  T.  Smith,  98  Mass.  270;  Funk  t.  Eg- 
gleston,  92  ni.  616;  South  t.  South,  91  Ind. 
221;  Jay  v.  Stein,  49  Ala.  614;  Matthews  v. 
McDade,  72  Ala.  878.  In  section  1062a,  2 
Story,  Eq.  Jnr.,  this  language  la  uaed:  "It  Is 
a  general  rule  that,  in  the  execution  of  a 
power,  the  donee  of  the  power  must  clearly 
show  that  be  means  to  execute  It,  either  by 
a  xeference  to  the  power  or  to  the  subject- 
matter  of  It;  tor.  If  he  leaves  It  uncertain 
whether  the  act  is  done  in  execution  of  the 
power  or  not.  It  will  not  be  construed  to  be 
an  ^fficutlon  of  the  power.  Matthews  t.  Mc- 
Dade, .72  Ala.  377."    If,  from  the  inBtru< 


ment  Itself  or  from  the  circumstances  at- 
tending It.  It  appear  that  It  was  not  the  in- 
tention of  the  party  who  executed  the  in- 
strument to  be  construed  to  execute  any 
power  derived  from  another  person,  then 
such  instrument,  although  it  will  not  be  ef- 
fective to  convey  any  title  otherwise,  can- 
not be  sustained  by  referring  It  to  the  pow- 
er which  the  party  actually  bad,  but  failed 
to  exercise.  Jay  v.  Stein,  49  Ala.  514,  cited 
above. 

The  deed  under  consideration,  in  describing 
the  land,  contains  this  extraordinary  recital: 
"Being  the  same  property  I  bought  from 
Mosely  Baker,  as  per  his  deed  to  me  on  rec- 
ord, and  by  virtue  of  which  purchase  I  de- 
clare myself  to  be  the  legal  owner  of  the 
same,  and,  as  such,  I  bind  myself,  my  heirs 
and  assigns,  to  warrant  and  defend  the  same 
against  all  claims."  By  this  language  Wal- 
ton repudiated  the  power  which  he  had 
from  Baker,  so  far  as  It  might  be  applied  to 
this  land,  and  distinctly  declares  that  Baker 
has  no  title  to  It,  but  that  he  had  acquired 
It  from  Baker  by  purchase,  by  virtue  of 
which  he  then  and  there  declared  himself 
to  be  the  legal  owner,  and  proceeds  In  un- 
ambiguous language  to  bind  himself,  his 
heirs  and  assigns,  to  warrant  and  defend  the 
title  against  ail  claims,  which  he  would  not 
have  done  if  he  had  been  acting  for  Baker, 
and  not  for  himself.  To  give  this  deed  the 
effect  of  conveying  to  Thompson  the  title 
of  Mosely  Baker  In  the  tract  of  land  describ- 
ed Is  to  Indulge  a  presumption  that  Walton 
Intended  to  convey  the  title  of  Baker, 
against  the  positive  evidence  that  he  intend- 
ed to  convey  his  own  title,  and  to  deny  that 
Baker  had  any  title  to  the  property.  To 
give  it  that  effect  will  be  to  convey  to 
Thompson  the  title  of  Baker,  when  Baker's 
agent  had  repudiated  his  trust,  refused  to 
execute  It,  and  claims  the  property  as  his 
own,  and  would  convey  to  Thompson  that 
which  be  could  not  have  expected  to  receive 
by  the  deed  he  accepted  with  the  language* 
quoted  embraced  therein,  whereby  he  was 
distinctly  notified  that  he  was  not  buying 
Baker's  title,  but  the 'title  of  Walton.  The 
deed  from  Walton  to  Thompson  was  not  the 
deed  of  Mosely  Baker,  and  did  not  have  the 
effect  to  convey  the  title  of  the  latter,  and 
the  district  court  and  court  of  civil  appeals 
erred  in  so  holding.  From  the  conclusion  of 
law  announced  by  the  Judge  who  tried  the 
case,  it  appears  that  the  facts  In  evidence 
before  him  were  not  considered  as  to  their 
bearing  upon  the  question  whether  there 
might  not  have  been  a  deed  actually  made 
by  Baker  to  Walton  conveying  to  him  the 
land;  and  we  do  not  mean  to  intimate  that 
the  evidence  is  sufficient  to  establish  such 
fact,  but.  In  the  state  of  the  record,  we 
think  It  proper  to  reverse  the  judgment,  and 
remand  the  case,  rather  than  to  render  judg< 
ment  here,  In  order  that  the  parties  may  pre- 
sent It  to  the  court  In  that  light  If  thev 
should  find  that  the  evidence^  such  as 
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jnfltUr  their  doing  m.  It  Is  ordered  tbat  tbe 
judgments  of  the  district  court  and  court  of 
clTll  appeals  be  reversed,  and  that  this  cause 
be  remanded  to  the  district  court  for  further 
trlaL 


McNBAL  T.  STATE. 
(Court  of  Orlminal  Appeals  of  Texas.    Dec.  22, 
1897.) 

Statutes— E» A  CTM  a?!  t~Cri  MIS AL  Law— Etii>bso« 
— Reb  Obst^— New  Tkial — Sdrprisb — Newli- 

DlSOOTBRBD  BTIDBMCB  —  HOMtCJUB  —  IkSTUCO- 

nosa. 

1.  Act  2Bth  Leg^.  118,  changing  the  time  of 
holding  court  in  Ft.  Bend  and  other  counties, 
was  enacted  In  accordance  with  the  constitu- 
tion. 

2.  A  witness  was  asked  by  defendant  in  a 
criminal  case  if  he  had  not  been  in  the  peni- 
tentiary for  a  felony.  The  state  objected  be- 
fore answer,  on  the  ground  that  the  witness 
could  only  be  disqualified  by  the  record  of  his 
conviction.  The  court  then  stated  that  the 
witness  might  answer,  but  his  answer  would 
only  be  allowed  to  go  to  his  credit,  and  not  to 
his  qualification.    Edd  not  error. 

8.  On  a  trial  for  murder,  defendant  offered 
to  show  tbat,  some  time  after  the  killing,  wit- 
ness returned  to  his  house,  when  he  found  de- 
fendant ^ut  up  in  his  private  bedroom;  that 
defendant  was  very  much  alarmed,  and  said 
he  had  killed  8.  in  self-defense,  and  tiiat,  at  the 
time  be  shot,  S.  and  his  father  were  advancing 
on  him,  and  advanced  right  up  to  him,  when 
he  fired  to  save  his  own  life;  utat  this  was  at 
witness'  house,  about  ISO  yards  from  the  place 
of  the  killing;  that  witness  did  not  know  how 
long  it  was  after  the  killing,  but  supposed  it 
was  about  half  an  hour;  and  that  be  was  not 
at  home  when  defendant  came  there.  Held 
not  i^missihle  as  part  of  tiie  res  gestfc,  even  if 
the  statement  was  made  within  naif  an  hour 
after  the  homicide. 

4.  Defendant,  in  his  motion  for  new  trial, 
claimed  that  he  was  deceived  by  the  testimony 
of  B.  and  H.  on  the  trial;  that  said  witnesses 
had  testified  at  the  examining  trial  that  defend- 
ant killed  deceased  in  self-defense,  when  de- 
ceased and  his  fatuer  were  making  an  attack 
on  him,  etc. ;  and  that  on  tbe  trial  they  testified 
that  deceased  and  his  father  were  not  making 
such  attack.  Defendant's  attorney  made  an 
affidavit  that,  Juat  before  t«tifylng,  said  wit- 
nesses made  to  him  the  same  statement  they 
had  made  on  the  preliminary  trial;  and  claim- 
ed that  be  had  a  subpoena  served  on  the  magis- 
trate, and  told  him  to  bring  all  of  bis  books 
and  papers,  including  bis  docket,  but  be  failed 
to  bring  bis  docket.  BOd  not  error  to  deny 
the  motion,  where  H.  admitted,  on  cross-exam- 
ination, that  he  had  testified  at  the  examining 
trial  as  claimed  by  defendant,  and  B.  was  im- 
peached by  the  magistrate,  who  also  showed 
that  he  had  the  examining  trial  evidence  with 
him. 

6.  Defendant  attached  to  his  motion  the  af- 
fidavits of  two  women  stating  tbat  B.,  shortly 
before  the  trial,  told  them  deceased's  father  had 
promised  him  a  horse  and  money  to  change  his 
testimony,  and  that  they  had  not  informed  de- 
fendant or  bis  counsel  of  said  testimony  until 
after  the  conviction.  Bdd,  that  such  evidence 
was  not  shown  to  be  newly  discovered,  defend- 
ant not  showing  that  he  was  not  sware  of  it. 

6.  A  new  trial  will  not  be  granted  to  enable 
defendant  to  obtain  impeaching  testimony. 

7.  The  court  charged  that  defendant  was  to 
be  judged  by  the  facts  as  they  reasonably  ap- 
peared to  him  at  the  time  of  the  killing,  but  he 
was  not  to  be  justified,  if  he  killed  deceased,  un- 
less the  acts  and  demonstrations  of  deceased 
and  his  father,  or  one  ta  both  of  them,  as  they 


reasonably  appeared  to  him,  were  reaaonaUy 

calculated  to  and  did  produce  in  defendant's 
mind  the  fear  that  his  life  was  in  danger  at  the 
hands  of  deceased  and  his  father  or  one  of  them. 
Held,  that  the  charge  was  not  open  to  the  ob- 
jection that  it  limited  the  right  of  self-defense 
to  an  assault  by  aeceased.  Instead  of  one  by  de- 
ceased and  his  father. 

Appeal  from  district  court.  Ft.  Bend  coun- 
ty; T.  S.  Beese,  Judge. 

Dan  McNeal  was  convicted  of  mnnler*  and 
appeals.  Affirmed. 

Mann  Trice,  for  the  State 

HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  In  the  second  degree,  and  his 
punishment  assessed  at  confinement  In  the 
penitentiary  for  25  years;  hence  this  appeal. 

Appellant  claims  that  tbe  convlctloD  In 
this  case  Is  void,  because  tbe  act  of  the 
twenty-fifth  legislature  changing  the  time  of 
holding  court  in  said  county  was  not  enact- 
ed in  accordance  with  the  constltntioD. 
This  question  was  decided  advers^y  to  the 
appellant  at  a  former  day  of  this  term.  See 
Nobles  T.  State,  42  S.  W.  »7e. 

By  the  first  bill  of  exceptions  appellant 
questions  the  action  of  the  court  with  ref- 
erence to  the  witness  Vlrgle  BIdley,  but,  as 
explained  by  the  court,  we  see  no  error  in 
this  regard.  The  witness  was  asked  by  de- 
fendant If  he  hod  not  previously  been  sent 
to  the  penitentiary  for  a  felony,  llie  state's 
counsel  Interposed  an  objection,  before  the 
question  was  answered,  on  the  ground  that 
the  witness  could  only  be  disqualified  by 
the  record  of  bis  conviction.  The  court 
then  stated  that  he  would  permit  the  wit- 
ness to  answer  tbe  question  by  parol,  but 
that  his  answer  would  only  be  allowed  to 
go  to  his  credit,  and  not  to  his  dlsqnallfl- 
cation.  As  stated  above.  In  this  there  was 
no  error. 

Appellant  proposed  to  prove  the  wit- 
ness Gordon  Mays  that,  some  time  after 
the  klUlog,  "witness  returned  to  his  bonse. 
When  he  returned  he  foimd  the  d^endant 
shut  up  In  bis  private  bedroom.  He  was 
very  much  alarmed,  and  told  witness  that 
he  had  killed  Henry  Smart  In  self-defense: 
that,  at  the  time  he  shot,  Henry  Smart  and 
his  father  were  advancing  upon  him,  and 
advanced  right  up  to  him,  when  be  fired  to 
save  bis  own  life.  This  was  at  witness' 
house,  about  150  yards  from  tbe  place  of 
the  killing,  and  was  about  12  o'clock  of  the 
day  of  the  killing,  Witness  did  not  know 
'  how  long  It  was  after  the  killing,  but  sup- 
posed It  was  about  half  an  boor.  Witness 
was  not  at  home  when  defendant  came 
there."  Appellant  Insisted  that  this  testi- 
mony was  a  part  of  the  res  gestae.  It  wlU 
be  noted  that  It  Is  not  shown  in  the  bin  how 
long  this  statement  by  defendant  occurred 
after  the  killing.  The  witness  states  be 
supposes  It  was  about  a  half  bomr;  but  it  is 
not  shown  how  this  statement  was  a  part  and 
parcel  of  the  transaction  constituting  the 
homicide.    Tlie  mere  fac^  if  It  be  conced- 
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ed  that  the  statement  was  ehown  to  have 
been  made  within  a  half  hour  after  the  hom- 
icide, would  not  make  It  a  part  of  the  res 
geatse.  Other  circumstances  mnat  be  shown 
to  Indicate  that  the  statement  or  expression 
sprang  spontaneously  from  the  transaction 
and  was  a  part  thereof.  As  shown  In  the 
bill,  this  statement  of  appellant  was  a  mere 
isolated  statement,  and  not  even  the  length 
of  time  ensuing  after  the  klUlng  Is  shown. 
We  do  not  beHere  this  testimony  Is  shown 
to  be  a  part  of  the  res  gesue. 

In  appellant's  motion  for  a  new  trial  he 
claims  that  he  was  deceived  by  the  testimo- 
ny of  Vlrgle  Bidley  and  Albert  Hemdon  as 
to  the  testimony  they  would  deliver  upon 
the  trial  of  the  defendant;  that  he  was  tak- 
en by  surprise  at  the  character  of  their  tes- 
timony, he  claiming  that  both  of  said  wit- 
nesses had  testified  at  the  ^aminlng  trUil 
to  the  effect  that  defendant  had  killed  de- 
ceased in  self-defense,  when  deceased  and 
his  father,  Hiram,  were  making  an  attack  on 
blm  of  a  character  calculated  to  cause  him 
to  apprehend  death  or  serious  bodily  Inju- 
ry, and  that  on  the  trial  of  this  case  they 
testified  differently.  On  the  trial  each  of 
said  witnesses  testified  that  at  the  time  of 
the  homicide  deceased  and  his  father  were 
not  In  the  act  of  making  such  attack. 
There  Is  also  appended  to  the  motion  the 
affidavit  of  the  attorney  to  the  effect  that* 
shortly  preceding  the  'placing  of  said  wit- 
nesses on  the  stand  by  the  state,  thc^  had 
made  to  him  the  same  statement  in  regard 
to  the  killing  which  they  had  made  on  the 
preliminary  trial;  and  he  claims  In  this  con- 
nection that  he  had  a  subpoena  served  on 
the  Justice  of  the  peace,  and  told  him  to 
bring  all  of  his  books  and  papers  with  blm, 
Including  his  docket;  but  that  the  Justice 
failed  to  bring  his  docket  with  him.  Ap- 
pellant Insists  that  he  ought  to  have  a  new 
trial,  in  order  to  procure  lm];>eachlng  testi- 
mony. As  to  the  witness  Hemdon,  It  is 
sufficient  to  state  that  he  admitted  on  his 
cross-examination  that  he  had  testified  dif- 
ferently at  the  examining  trial  la  regard  to 
the  homicide.  In  the  particular  Inquired 
about,  than  as  testified  to  by  him  on  the 
trial,  so  that  he  was  not  subject  to  Impeach- 
ment As  to  the  witness  Ridley,  he  was 
Impeached  by  the  magistrate,  and  the  mag- 
istrate shows  that  he  bad  the  examining 
trial  evidence  with  him.  Why  that  was  not 
Introduced  In  impeachment  of  the  state's 
witness  Ridley  is  not  shown.  And.  more- 
over, It  would  appear  that.  If  appellant  or 
his  counsel  were  desirous  of  further  Impeach- 
ing testimony,  his  counsel  might  have  taken 
the  stand  In  Impeachment  of  said  witness. 
We  would  further  observe  that  a  new  trial 
will  not  be  granted  for  Impeaching  testi- 
mony. 

Appellant  also  contends  that  a  new  trial 
should  have  been  granted  him  because  the 
witness  Vlrgle  Ridley,  who  testified  for  the 
prosecution*  li  a  self-confessed  bribe  taker; 


and  that  the  change  in  his  testimony  was 
the  result  of  a  bargain  between  him  and 
Hiram  Smart;  and  he  attaches  to  said  ap- 
plication the  affidavits  of  Julia  Walker  and 
Jane  Robinson.  Said  affidavits  show  that 
the  witness  Ridley,  shortly  before  the  trial, 
told  them  that  Hiram  Smart  had  promised 
or  had  given  him  a  horse  and  money  to  pro- 
cure him  to  change  his  testimony  In  said 
case.  They  stated  that  they  had  not  In- 
formed the  defendant  or  his  counsel  of  said 
testimony  until  after  the  conviction.  It  is 
proper  to  observe,  however,  that  appellant, 
in  his  motion  for  a  new  t^lal,  does  not  him- 
self show  that  he  was  not  aware  of  this  tes- 
timony, or  that  It  was  newly  discovered. 
We  would  also  state  that  the  affidavits  of 
Julia  Walker  and  Jane  Robinson  are  denied 
In  toto  by  the  affidavits  of  Vlrgle  Ridley  and 
Hiram  Smart  The  testimony  of  the  two 
witnesses,  Julia  Walker  and  Jane  Robinson, 
Is  not  that  they  witnessed  the  alleged  act 
of  bribery,  but  that  the  witness  Vli^ie  Rid- 
ley, In  effect  stated  to  them  that  he  had 
been  bribed.  The  testimony  is  clearly  of 
an  Impeaching  character,  and  It  Is  not 
shown  to  come  within  the  rule  of  newly-dis- 
covered evidence. 

The  affidavit  of  (Rosa  McNeal  as  to  what 
defendant  said  to  her  when  defendant  reach- 
ed her  house,  shortly  after  the  homicide,  is 
in  no  sense  newly-discovered  testimony.  If 
such  coivversatlott  ever  occurred,  no  one 
knew  it  better  than  the  defendant 

Appellant  also  complains  that  a  new  trial 
should  be  awarded  him  on  account  of  the 
error  of  the  court  in  the  following  charge: 
"The  defendant  is  to  be  Judged  by  the  facts 
and  circumstances  as  they  reasonably  ap- 
peared to  him  at  tiie  time,  when  viewed 
from  his  own'  standpoint  the  light  of  all 
the  circumstances;  but  he  Is  not  to  be  Jus- 
tified If  he  killed  the  deceased,  unless  the 
acts,  words,  or  demonstrations  of  the  de- 
ceased and  Hiram  Smart  or  one  or  both  of 
them,  as  they  reasonably  appeared  to  the 
defendant  were  reasonably  calculated  to 
produce,  and  did  produce,  in  the  mind  of 
the  defendant  the  fear  or  apprehension  that 
his  life  was  in  danger,  or  that  he  was  in 
danger  of  serious  bodily  injury  at  the  hands 
of  said  Henry  Smart  and  Hiram  Smart  or 
one  of  them."  He  contends  that  this  charge 
of  the  court  on  self-defense  Is  erroneous  In 
limiting  the  right  of  self-defense  to  an  as- 
sault by  deceased,  and  not  an  assault  by  de- 
ceased and  his  father.  As  we  read  the  ex- 
cerpt above  quoted,  we  cannot  understand 
on  what  principle  appellant  contends  that 
his  defense  was  limited  in  said  charge  by  an 
assault  made  on  him  by  deceased.  The 
charge,  as  we  read  It  expressly  authorizes 
the  defendant  to  act  on  an  attack  made  by 
either  deceased  or  by  his  father,  Hiram 
Smart,  or  by  both  of  them,  and  It  Is  not  sub- 
ject to  the  criticism  which  defendant  in- 
vokes. There  being  no  errors  in  the  rec- 
ord, the  Judgment  la  affirmed. 
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SMITH  T.  STATE. 
(Oourt  of  Crlmiiml  Appeals  of  Texu.   Dec.  22, 
18»7.) 

THBTT— iHSTRDCnOXB  — ADMISSIOITI  Of  DWBKD- 
ANT. 

1.  On  trial  for  theft  of  a  horse,  where  the  tee- 
timony  abaolately  excludes  any  idea  of  an  hon- 
est mistake,  the  refusal  to  charge  that,  to  con- 
stitute theft,  there  most  be  a  fraudulent  taking, 
with  Intent  to  deprive  the  owner  of  Its  value, 
and  if  defendant  took  Uie  horse  as  bis  own, 
believing  that  it  belonged  to  him,  the  jury 
nhonld  acquit,  is  not  error. 

2.  Where  defendftnt  was  apprehended  while 
taking  a  horse  which  did  not  belong  to  hiin, 
TfdontaiT  atatements  made  while  In  the  cos- 
todr,  but  before  being  put  under  arreft,  may 
be  Introduced  in  evidence. 

Appeal  from  district  court.  McLennan  conn- 
I7;  Sun.  R.  Scott,  Judge. 

Action  by  the  state  agaisMt  James  J.  Smith, 
Jr.,  for  steaUng  a  horse.  Judgment  of  coa- 
rlction.    Defendant  appeals.  Affirmed. 

J.  B.  YanUs  and  B.  L.  Johnson,  for  a.ppti- 
lant   Mami  Trice,  Ux  the  State. 

DAVIDSON,  J.  AMwDant  was  convicted  of 
the  theft  of  a  hone,  alleged  to  be  the  j^perty 
of  S.  F.  WUttoibnrg.  Thm  evidence  shows 
that  the  horse  was  takem  the  defendant 
from  the  lot  of  Whlttenburg.  between  11  and 
12  o*dock  at  night,  and.  In  bringing  the  boras 
from  the  lo^  appelant  met  the  owner  about 
100  yards  therefrom.  The  endwce  adiowa 
that  be  went  into  tbe  lot,  got  tbe  hone  out, 
ai^  was  brtnglng  It  a«ay>  At  the  raeethig, 
the  owner  accosted  the  defendant,  and  asked 
htm  what  he  was  doing  witli  bis  horse.  The 
defendant  asked:  "When  did  this  horee  come 
hoer'  Whittenbm^  replied:  "He  Is  my 
horse.  I  raised  him  here."  Defendant  said: 
"I  think  you  are  mistaken."  llie  owner  re- 
plied: "I  can  convince  yon  that  he  is  mine. 
If  yon  will  go  aronnd  and  fed  of  his  left 
shoulder,  yon  will  find  a  place  where  I  cut 
off  a  wart"  Upon  examination  this  was 
found  to  be  true,  and  defendant  said:  "He  is 
not  my  horse,  and  X  don't  want  him,  and  I 
will  take  him  back  to  the  lot."  And  he  took 
the  horse  back,  and  put  him  in  the  stable  or 
shed  by  the  side  of  the  crib  In  tbe  horse  lot, 
the  owner  accompanying  him.  The  defend- 
ant then  asked:  "What  Is  the  damage?" 
Whittenbnrg  said,  "I  don't  know  what  to  do 
about  It.  I  don't  know  bow  to  assess  the 
damage  in  such  a  matter.  We  will  go  down 
to  my  brother-in-law  Tom  Howard's,  and  let 
him  decide  what  to  do."  Defendant  agreed, 
and  voluntarily  went  with  him  to  Howard's. 
Howard  was  aroused  from  sleep,  and  In- 
formed of  the  nature  of  the  matter,  and  he 
asked  defendant  his  name,  and  why  he  took 
the  horse.  Defendant  said  his  name  was 
Smith,  but  did  not  give  his  given  name.  He 
said  he  had  been  on  a  trip  to  Bast  Texas,  and, 
as  he  was  going  home,  be  lost  a  horse,  and 
came  back  to  hunt  It,  and  that  this  horse  at 
Whittenburg's  he  thought  was  his  horse.  He 

ortfaer  said:  "Let  me  go.  I  can't  prove  what 


I  intended  to  do  with  tbe  horaeL  It  mSgbt 
send  me  to  the  penitentiary."  He  atoo  stated 
that  he  lived  16  mftea  veet  of  GatesvUle;  and 
Wblttenburg  testified  that  on  Sunday  prerlous 
to  the  theft,  on  Saturday  night,  defendant 
came  to  his  (Whlttenbnrg'a)  lot,  In  the  edge  of 
tbe  pasture,  and  tried  to  trade  for  the  bone 
in  onestion,  statii^  that  he  had  one  Smt  Uke 
it  Defaidant  proved  by  some  witneasea  Uiat 
he  had  a  colt  some  days  prevlons  to  tbe  al- 
leged thtft  that  was  similar  In  color  to  the 
one  stolen,  and  he  introduced  evidence  also 
to  show  that  be  had  lost  this  bone  somewhere 
In  that  ndfi^bortaood.  It  la  also  ibown  by 
the  testimony  that  the  stolen  horse  ran  In 
tbe  owno'a  pasture,  and  was  put  In  his  lot 
or  stable  on  tbe  night  he  was  taken  1^  tbe 
defendant  It  Is  further  shown  by  Wbltten- 
burg that  "defendant  acknowledged  that  he 
passed  Whlttenbnrg's  that  evening,  about  ami- 
down,  and  saw  tbe  same  horse  in  tiie  paatnre. 
and  said  he  waited  at  South  Bosque  until  it 
was  late,  and  came  back,  and  waited  until  ev- 
erything got  stin."  This  was  tbe  dfftwwlanfa 
explanation  for  tbe  latenesa  of  Ibe  hour  at 
whldi  he  took  tbe  property.  After  d^endant 
bad  made  these  statements,  Whlttaiborg  and 
Howard  took  him  In  charge,  and  k^t  him  un- 
til the  following  morning,  and  surtendered 
him  to  an  officer  at  McGregor. 

Appellant's  first  blU  of  exceptions  was  re- 
served to  the  action  gf  the  court  in  refusliv 
to  give  a  spedal  Instmctkn  requested  by 
him,  as  follows:  '^liat,  In  order  to  constitute 
the  crime  of  theft,  there  must  be  a  fraudulent 
taking,— that  is,  with  Intent  to  deprive  the 
owner  of  Ita  value,  and  to  appropriate  It  to 
the  taker's  use  and  benefit;  and  If.  from  the 
evidence,  the  jury  should  bdleve  that  the  de> 
fendant  took  tbe  horse  in  controvrasy  as  Us 
own;  believing  at  the  time  that  the  horse  be- 
longed to  blm,  the  Jury  should  acquit"  The 
Jury  were  fully  Instructed  by  tbe  court  In  his 
main  charge  in  regard  to  the  question  of 
fraudulent  taking  and  bis  supposed  honest 
mistake.  But,  if  the  court  bad  given  no  In- 
stnjctlons  In  regard  to  the  matter  of  mistake, 
the  circumstances  of  this  taking,  as  detailed 
above,  absolutely  exclude  any  Idea  of  an  hon- 
est mistake,  or  any  t)ellef  on  the  defendant's 
part  that  the  horse  be  took  belonged  to  him. 
There  Is  not  a  single  indication  In  this  record 
that  this  horse  was  taken  under  the  belief 
that  It  belonged  to  tbe  taker;  nor  Is  there  any 
evidence  suggesting  a  voluntary  return,  a» 
contemplated  by  the  statute.  The  defendant 
was  caught  In  the  very  act,  and  was  com- 
pelled by  the  owner  to  relinquish  the  fndts 
of  his  crime. 

The  second  bill  of  exceptions  reserved  by 
appellant  was  to  the  action  of  the  court  pa- 
mlttlng  statements  made  by  the  defendant  to 
Howard  and  Wblttenburg  to  be  Introduced  in 
evidence.  l)ecaaBe  be  was  under  arrest,  and 
had  not  been  cautioned  that  same  could  be 
used  against  him.  The  evidence  shows  that 
at  the  time  the  statements  were  made,  he  was 
not  under  arrest;  that  he  made  thoee  state- 


Digitized  by 


TexO 


H0UST017  ft  T.  a  B.  GO.  T.  BED  OBOSS  8T0GK  FABU. 


796 


monti  Tohmtarily*  In  order  to  wtOe  tbe  mat- 
tor,  and  to  be  reeved  of  the  trouble  (proba* 
tie  conviction)  Inddent  to  the  taking;  that 
tbe  conTeraatloa  waa  brou^t  about  at  lila 
own  Instigation,  and  It  was  not  nntU  aftor 
these  transactions  that  be  was  taken  In 
charge  \jv  Whlttenbing  and  ^ward.  Tbe 
Judgment  la  afllnned. 


HOUSTON  &  T.  a  R,  00.  T.  RED  OBOSS 

STOCK  FARM. 
(Oonrt  <a  Civil  Appeals  of  Texas.  Jan.  12, 

1896.) 

Appeal  vbom  Jubtiob— Fiuks  Nbw  Bond. 
A  connt7  court  caonot  permit  one  appealing 
from  a  jndgmmt  rendered  in  a  jostice  of  the 
peace  court  to  file  a  new  appeal  bond  after  the 
time  for  filing  a  bond  had  elapsed,  wh«e  the 
origrinal  bond  failed  to  state  a  condition  re- 
quired by  Btatute. 

Appeal  from  Travis  connty  court;  A.  8. 
Walker,  Jr.,  Judge. 

Suit  by  the  Red  Oross  Stock  Farm  against 
the  Houston  &  Texas  Central  Railroad  Com- 
pany. From  a  judgment  for  defend^t  In  the 
Justice  court,  plaintiff  appealed  to  the  county 
court,  which  reversed  the  Judgment,  and  de- 
fendant appeals  to  tbe  court  of  dvU  appeals. 
Reversed. 

Wallw  T.  Bums  and  Oswald  S.  Parker,  for 
^pdlant.   John  Dowell,  for  appellee. 

FISHER,  O.  J.  This  rait  Was  brought  in  a 
Justice's  court  of  Travis  comity,  by  the  Red 
Oross  Stock  Farm,  against  the  railway  com- 
pany, for  damages  resulting  from  the  n^^- 
gent  killing  of  certain  animals,  owned  by  the 
plalntlfr.  The  case  was  tried  in  the  Jostiotfs 
court,  and  Judgment  was  rendered  In  favor 
of  the  defradant,  the  railway  company,  from 
which  the  plaintiff  appealed  to  the  county 
court  Tbe  appeal  bond  filed  by  the  plalntifl 
In  the  Justice's  court  was  defective  In  mattw 
of  8aI}Stance,  wherein  It  failed  to  comply  with 
the  law,  in  stating  the  conditions  required. 
This  bond  was  executed  October  19,  1896. 
At  the  February  term,  1897,  of  the  couu^ 
court,  motion  was  niade  by  the  appellant  here, 
the  railway  company,  to  qoasb  tbe  appeal 
bond,  and  to  dismiss  the  case;  and,  in  response 
thereto,  tbe  plaintiff,  the  appellee  here,  re- 
quested poinisslon  ot  tbe  court  to  file  a  new 
bond,  correcting  the  defect,  which  was  grant- 
ed. 

Tbe  first  assignment  of  error  complains  of 
the  ruling  of  the  county  oonrt  in  permitting 
plaintiff  to  file  bis  second  appeal  bond  in  Ueu 
of  the  original  bond.  We  have  examined  tbe 
record,  and  find  tbat  the  original  bond  filed  In 
tbe  Justice's  court  was  defective.  In  tbat  it 
omitted  to  state  one  of  tbe  conditions  requir- 
ed by  tbe  statute.  Tbe  defect  in  this  partic- 
ular was  substantial  Tbe  question  Is:  Did 
the  county  court,  after  tbe  time  required  by 
law  In  which  the  appellee  was  required  to  file 
an  appeal  bond  In  the  Justice's  court,  have 


tha  antiiority  to  permit  the  appdlee  to  flle  a 
new  bond  in  the  county  court,  coring  a  de- 
fect In  the  original  bond,  wherein  It  failed 
to  state  the  amdtUoos  required  by  the  stat- 
nteT  It  was  bdd  In  l4Uida  v.  Heoman,  85 
Xeoc  8,  19  8.  W.  886,  Hbat  vrtiwe  the  ai^Ml 
bond  Cnnn  Justtce's  court  Is  defective  in  Mag 
signed  iQ*  only  tme  surety,  or  not  given  for 
the  correct  amount,  a  new  bond  may  be  filed 
when  the  case  is  on  appeal,  (M>rrectlng  the  de- 
ftets  In  tdiese  respects;  but  we  have  found 
no  case  which  has  extended  tbe  antbralty  of 
tbe  appellate  court  to  psmlt  s  new  bond  to 
be  filed,  curing  substantial  defects  In  the 
original  bond  In  otter  respects.  There  Is  a 
provlslfm  of  tbe  law  which  authorises  the 
courts  of  dvU  iqipeala  to  permit  new  or 
additional  bonds  to  be  filed,  correcting  defects 
in  the  original  aK»eal  bond,  In  matters  of 
substance  as  well  as  In  matters  of  form;  but 
there  Is  no  statute  that  authorises  the  conn^ 
court  or  the  district  court  to  exercise  tbe 
same  power  with  reference  to  as^^eol  bonds 
filed  In  cases  appealed  from  the  Justice's  court. 
The  statute  upon  the  subject  of  appeals  from 
Justice's  courts  requires  the  bond  to  be  filed 
and  approved  by  the  Justice  of  the  peace 
within  10  days  after  final  Judgment  In  Bre- 
mond  V.  Seellgsoo,  1  White  &  W.  CHv.  Gas.  Ot 
ApQ.  I  687,  the  court,  in  passing  upon  a  case 
appealed  from  tiie  Justice's  court  to  the  county 
conrt,  says:  ^The  county  court  should  not 
have  allowed  the  plaintiff  to  flle  a  second 
bond,  when  tbe  first  bond  was  not  conditioned 
as  required  law.**  In  Hollls  v.  Border,  10 
Tex.  279,  the  court  say:  "Tbe  only  con- 
tingency in  which  parties  liave  been  permitted 
to  flle  a  new  bond  Is  where  tbe  original  bond 
was  insufficient  in  amount,  but  not  vitiated 
other  defects.**  In  King  v.  Hoi^s,  42 
Tex.  SI,  it  is  said:  *frhe  cases  In  which  new 
appeal  bonds  have  l>een  given  have  not  been 
extended  further  than  to  cure  defects  for 
insufflciency  in  the  amount  of  the  bonds,  or 
to  permit  the  addition  of  another  surety,'*— 
and  cites  Shdton  v.  Wade,  4  Tex.  148;  HoIlU 
V.  Border,  10  Tex.  277;  Smith  v.  Cheatham, 
12  Tex.  87;  and  Berry  v.  Martin,  6  Tex.  264. 
To  the  same  effect  are  tbe  cases  of  Long  v. 
Smith,  39  Tex.  164;  Martin  v.  HartweD,  1 
White  &  W.  Civ.  Cas.  Ct  App.  |  492;  Gar- 
rett v.  Osy,  Id.  1026;  and  Newbauer  V.  Joseph, 
Id.  86. 

Tbe  same  reasons  which  Influenced  the  leg- 
islature in  pBssing  the  law  authorizing  courts 
of  civil  appeals  to  permit  defects  In  original  ap- 
peal bonds  to  be  amended  and  cured  in  matters 
of  substance  as  well  as  of  form,  by  receiving 
and  having  filed  new  bonds,  could  evidenUy 
be  given  why  the  same  right  should  be  extend- 
ed to  tbe'cotmty  or  district  courts  in  cases  on 
appeal  from  Justice's  courts;  but  whatever 
may  be  the  reason  that  Influenced  the  legisla- 
ture to  make  an  exception  In  this  respect  in 
favor  of  tbe  power  of  tbe  courts  of  civil  ap- 
peals Is  not  a  question  tbat  we  feel  called  upon 
to  inquire  into,  as  It  is  sufficient  for  us  to 
point  to  the  fiuit  tbat  they  have  not  seen  fit 
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to  confer  such  authority  upon  the  connlj  or 
the  district  courts,  and  we  have  no  authority 
to  extend  the  power  of  those  courts  beyond 
what  Is  conferred  upon  them  by  law;  and 
the  action  of  the  legislature  In  this  rei^iect 
may  be  considered  as  having  considerable 
bearing  npon  the  construction  that  should 
be  given  to  the  decisions  relating  to  this  quee- 
tlon.  They  evidently  construed  the  decisions 
to  mean  that  it  was  not  in  the  power  of 
the  courts  to  permit  new  appeal  bonds  to  be 
filed  correcting  defects  in  matters  of  sub- 
stance, relating  to  defective  statements  of  the 
conditions  required  by  the  statute;  for,  If 
such  had  not  been  the  caae,  there  would  have 
been  no  reason  for  the  passage  of  the  act  con- 
ferring such  power  upon  the  courts  of  dvll 
appeals;  and  the  thought  was  evidently  In 
the  legislative  mind  that,  before  sn<di  power 
could  be  exercised,  It  was  necessary  for  the 
legislature  to  confer  It  upon  those  courts,  for, 
If  the  decisions  could  have  been  construed  to 
extend  the  right  to  the  courts  ta  that  re- 
spect, legislation  would  have  been  unneces- 
sary. We  think  the  county  court  erred  In 
permitting  the  new  bond  to  be  filed.  There- 
fore we  reverse  the  Judgment  of  the  court  be- 
low, with  Instructions  to  the  eonnty  court  to 
dlsnUsi  tb*  ttjfp^  from  the  justice's  court 


BBUNEK  V.  BSUNER. 
(Court  ot  Civil  Appeals  of  Texas.   Jan.  11^ 

1898.) 

DlVOROl  — SOSMIMIOII  ITPON  SPEOIIL  ISSDDI— E» 
SBltTllL  Fi:(DIICOS—  FlBADIKG — WjlIVBB— AP- 
FE&If— FaILORB  to  RBtJUBST  iKSTSUCTIOKa. 

1.  Where  a  divorce  case  is  aabmitted  to  the 
Jury  upon  special  issues,  the  queBtiouB  whether 
plaiDtifl  was  a  bona  fide  inhabitant  of  the  state, 
and  had  resided  in  the  county  six  mouths  prior 
to  the  institution  of  the  suit,  and  had  beeo  mar- 
ried to  defendant,  must  be  submitted,  and  a 
fiading  made  upon  them,  to  support  a  Judg- 
ment. 

2.  In  divorce,  questions  of  venue  are  not 
waived  by  a  failure  to  plead  in  abatement. 

8.  Where  a  divorce  case  is  submitted  upon 
special  Issues,  the  jury  must  enumerate  the  ar- 
ticles  of  community  property,  and  find  tiie  value 
of  each  one,  to  support  a  judgment  settling 
the  property  rights  of  the  parties. 

4.  An  appellant  cannot  complain  that  certain 
instructions  were  not  sufficiently  explained, 
where  he  made  no  request  for  spedal  Instmc- 
tlons. 

Appeal  from  district  court.  Bell  countyi 

John  M.  Furman,  Judge. 

Suit  by  M.  A.  Bruner  against  T.  H.  Brunw. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed. 

Harris  &  Saunden,  for  aK)eUant  Hoftett 
ft  AndenoD,  for  appellee^ 

KEY,  J.  This  Is  a  suit  for  divorce  and 
to  settle  the  property  lights  of  the  parties. 
Verdict  and  Judgment  were  rendered  for  the 
plaintiff  for  a  divorce  and  for  $1,065.  The 
plalntirr  filed  a  remittitur  of  $180.  We  sus- 
tain the  1st,  2d.  3d,  and  4th  assignments  of 


error,  and  reverse  the  Judgment  saA  remanA 
the  cause  for  another  trial 

The  case  was  submitted  to  tbm  Jury  npoa 
special  issues;  but  whether  or  not  the  plain- 
tiff was  a  bona  fide  InhaUtant  of  the  state, 
and  had  resided  In  the  county  for  six  months 
next  preceding  the  institution  of  the  suit, 
and  whether  or  not  the  plaintiff  and  defend- 
ant had  been  lawfully  married,  as  allied  in 
the  plalntlfTs  petition,  were  Issues  that  were 
not  submitted  to  the  Jury,  and  the  vradlct 
makes  no  finding  upon  these  Issues.  Ordi- 
narily, questions  of  venue,  unless  raised  by  a 
plea  In  abatement,  are  regarded  as  waived, 
but  such  is  not  the  rule  in  divorce  cases, 
l^e  statute  requires  bona  fide  inhabitancy  of 
the  state,  and  residence  In  the  county  fur 
six  months  next  preceding  the  filing  of  the 
suit,  as  a  prerequisite  to  obtaining  a  dlrocce, 
and  the  plaintiff  must  allege  and  prove  these 
facts  In  order  to  obtain  a  divorce^  Haymond 
V.  Haymond.  74  Tex.  414,  12  S.  W.  90.  The 
defendant's  general  denial  put  In  issue  the 
averments  of  the  petition  on  this  subject,  as 
well  as  an  others  material  to  the  rights  of 
the  parties;  but  If  there  had  been  no  avcb 
denial,  and  the  defendant  bad  admitted  the 
facts  of  residence  to  be  as  alleged  by  the 
plaintiff,  as  he  did  admit  the  fact  of  mar- 
riage, Inasmuch  as  the  case  was  submitted 
to  the  Jury  upon  special  Issues  it  was  neces- 
sary that  these  matters  should  be  submitted 
also,  and  a  finding  made  upon  them,  in  order 
to  support  a  Judgment  Newbolt  v.  Lan- 
caster, 83  Tex.  271,  18  S.  W.  740;  Sllllman  v. 
Gano,  90  Tex.  687,  SO  S.  W.  669.  and  40  & 
W.  891. 

The  court  directed  the  Jniy  to  find  whether 
or  not  any  community  property  had  been 
used  by  defendant  In  improving  his  separate 
property,  and,  if  so,  to  state  the  amount  that 
had  been  so  used.  The  pleadings  raised  this 
Issue,  and  there  was  traUmony  tending  to 
show  that  such  Improvements  had  been  made 
with  funds  that  were  community  prt^rty. 
Among  other  things,  the  Jury  found  $750  for 
the  plaintiff,  as  her  intereet  in  all  improve- 
ments on  residence,  $42.60,  her  interest  In 
all  fences;  and  $16.76,  her  interest  In  the 
cistern;  but  did  not  find  what  amount  if 
any,  of  community  property  was  osed  in 
making  audi  improvements.  The  court  hi- 
structed  the  Jury,  If  they  found  there  was 
any  community  property  belonging  to  the 
parties,  to  state  q)eclfically  In  what  such 
property  consisted,  and  also  to  find  the  value 
of  each  article  of  such  property  separately. 
This  the  jury  failed  to  do.  Therefore,  on  the 
subject  of  community  and  separate  property, 
the  verdict  of  the  jury  Is  not  responsive  to 
the  charge  of  the  court,  and  does  not  make 
the  findings  of  fact,  which  are  necessary  to 
support  a  judgment,  when  the  case  Is  sob- 
mltted  to  tne  jury  upon  special  Issues. 

Some  other  objections  are  urged  to  the 
charge  of  the  court  but  they  refer  mainly  to 
alleged  omissions,  which  It  was  the  duty  of 
appellant  to  have  attempted  to  supply  by  xe- 
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qoeatlBff  special  Infltrnctloiu  eovarinc  the  al- 
leged ondBsloiiB.  Tb»  objecUtnu  reforred  to 
do  not  comidsin  of  any  talluze  to  snlunlt  1«- 
snea  to  tbe  Jvatj,  bnt  charge  that  ttae  court 
did  not  anffldMitiy  ami^Ur  and  explain  cer- 
tain roles  of  lav  laid  domt  Cor  the  gnldanoe 
of  the  Jury. 

For  the  mora  pointed  ont  tbe  Judgment  Is 
rareraed  and  the  cause  remanded.  Bertfead 
and  remanded. 


HBBBINO  T.  BfASON  et  aL> 
(Court  of  OtU  Appeals  of  Texas.  Dee.  22, 

18B70 

TBBiiPAas  TO  Trt  Titlb— Cahorllatios  of  Dbid— 
Vaivci  —  Flbadiho — Dbmdrrbr  —  DaraHSBS  — 
Damages  —  Fbadd  —  Btidbhob  —  Dblitbbx  or 
Debd. 

1.  Id  treflpEBB  to  try  title,  the  conrt  hu  Jq- 
risdictlon  to  cancel  and  set  aside  a  deed  of  land 
in  another  countri  given  by  defendant  In  an 
exchange  for  tbe  land  in  salt,  induced  by  the 
toindalent  representations  of  plalnt]£ 

2.  In  trespaBs  to  try  title  to  land  for  wbldi 
defendant  has  been  Indnced  by  plaintifTB  fraod- 
nleot  representatiooB  to  exchange  land  in  an- 
other county,  an  answer  setting  up  such  repre- 
sentations, and  asking  Judgment  for  damages 
therefor,  and  fw  a  cancellation  of  the  deed  to 
the  latter  tract,  is  not  mnltifarioiu. 

8.  In  trespass  to  try  title,  the  allegations  of 
tbe  answer  setting  ap  an  agreement  for  an  ex- 
punge of  lands,  and  q>eciflc  acta  of  fraud  on 
tbe  put  of  plaintiff  inducing  and  relating  to  the 
exchange,  constitute  a  valid  defense. 

4.  In  trespass  to  try  title  to  land  acquired 
defendant  under  an  agreement  with  plaintifl 
for  an  exchange  of  lands,  the  former  may  re- 
cover damageB  for  the  fraadnlent  representa- 
tions  of  the  latter  as  to  the  water  supply  on 
the  land  in  suit,  and  for  his  failure  to  furnish 
defendant  with  stock  according  to  agreement. 

6.  A  demurrer  to  a  Reading  whose  d^eeU 
have  been  cnzed  by  ammdment  will  not  he  hi»- 
tained. 

6.  Fraudulent  representations  inducing  the 
execution  of  a  written  contract  may  be  proved 

paf<d  evidence. 

7.  The  delivery  of  a  deed  to  the  notary,  to 
be  deposited  for  record  with  the  connty  clerk 
from  whom  the  grantee  Is  to  get  It,  eonstitntes 
a  delivery  to  the  grantee. 

8.  Where  plaintiff  In  trespass  to  try  title 
claims  a  vendor's  Hen  on  the  land  in  suit,  and 
Judgment  is  rendered  for  defendant  for  more 
than  the  amount  of  the  Ifeu,  on  his  claim  for 
damages  for  fraudulent  representations  induc- 
ing the  exchange  of  lands  hy  which  defendant 
acquired  title  to  the  land  in  suit,  a  judgment 
quieting  title  in  defendant  is  proper. 

9.  Where  a  bill  of  exceptions  does  not  disclose 
answers  to  questions  to  which  exception  is 
made,  an  as^gnment  of  error  based  thereon 
will  not  be  considered. 

10.  The  erroneous  admission  of  evidence  re- 
lating to  an  item  of  damage  not  allowed  by  the 
court  is  without  prejudice. 

Ax>peal  from  district  court  Ooael  county; 
Eugene  Archer,  Judge. 

Action  by  John  Herring  against  A.  B.  Ma- 
son. Thereafter  Charies  and  Mattle  Vamey 
were  made  partlea  defoidant.  Judgment  fw 
def oidanta.   Plaintiff  appeals.  Affirmed. 

F.  J.  Maler,  for  appellant  OlaA,  Oulnn  A 
Gnlnn,  for  appellees. 

GOLLABD,  J.  This  suit  wa0  brou^t  by 
John  Herring  against  A.  B.  Mason.  May  9^ 

1  Writ  of  error  denied  by  supreme  court. 


1896,  In  form  of  trespass  to  try  title  for  80 
acrea  of  land,  described  la  tbe  petition.  Mbj 
20,  lS86k  A.  B.  Mason  answered  by  plea  of 
not  gull^,  and  specially  tiiat  he  In  good  faith 
rented  the  premises  from  Charies  Yam^,  a 
retident  cltlaen  of  Victoria  county,  on  the  let 
day  of  January,  180%  who  la  the  legal  and 
equitable  owner,  and  who  has  been  living  on 
tbe  pruulses  for  aereral  years,  nndn  pui^ 
chase  from  plaintiff,  and  who  was  put  in  pos- 
session by  pUntlff ;  that  he  (defendant)  baa 
pot  tiie  land  In  cultlvatioii,  and  has  a  grow- 
ing crop  on  the  same,  worth  ^600,  and  la  en- 
titled to  recorer  orer  against  Vamey  In  case 
be  be  diaposaesaed  by  pbUnilff;  that  he  con- 
tracted for  the  premises  for  the  entire  year 
1886;  and  he  asks  that  his  landlord  be  made 
a  party,  and.  In  case  he  la  cast  In  the  anlt, 
that  be  have  Judgmoit  over  against  Vamey 
for  tbe  value  of  the  crop,  and  fw  ttie  for 
ther  sum  of  f200,  toe  the  use  ot  the  pmnlsea 
ftv  the  remainder  of  the  unexidred  term. 
November  80,  1806,  Obariea  Vanier  and  bis 
wife,  Mattle,  amended  their  original  answer, 

and  BTflRed:  That  on  the  — —  day  of   , 

IBM,  i^alntlff  and  these  defendants  entered 
Into  a  contract  of  Bal&  That  p*"*"f  *  waa 
the  owner,  at  tbm  time,  ot  On  land  sued  tor, 
of  •'tbeOomal  county  ^oper^,"t(«etber  wKh 
aereral  hundred  acres  adjdiflng,  and  a  luge 
lot  of  tools,  ^ows,  and  fiumdng  lavements, 
aa  wdl  as  a  nnmbev  of  cows  and  woi^  stoi^; 
and,  at  the  same  time,  def  mdanta  owned  lot 
U  In  Mock  4  in  Bntfewood  addition  to  the 
dty  of  San  Antonli^  **the  Sas  Antonio  ivop- 
er^,"  also  cwtaln  bouadtold  furniture  and 
carpets.  Tb&t  the  respective  owners  agreed 
to  exchange  properties  upon  the  following 
condHlfHia:  Defendanta  were  to  ^scute  a 
deed  to  plaintiff  to  tbe  San  Antonio  property, 
and  allow  plalntltt  tbe  use  of  the  carpets  and 
furniture  oC  tiie  value  of  $100,  for  which 
j^alntlff  was  to  convey,  by  deed,  to  them, 
tbe  Oomal  county  ittoperty,  and  allow  them 
the  use  for  mie  year  of  the  aforeaald  toola, 
plows,  and  other  implements,  together  with 
the  mlldi  cows,  woi^  stock,  pasture  tor  the 
same  In  his  adjoining  pasture,  Including  oth- 
er feed  toe  the  same;  and  It  waa  also  agread 
by  plaintiff,  at  tiu  aame  time  and  before^ 
that  there  waa  a  well  of  never^f aUlng  water 
on  the  Oomal  county  proper^,  which  would 
Ihereaftw  fumlsh  an  abundant  vapptj  of 
good  wata*  for  drinking,  bonseh<dd,  and 
stock  purposes.  That  defendants  rdied 
on  such  representations,  and  they  became  a 
part  of  the  trade,  and  without  whldi  the 
trade  would  not  tuve  been  made  by  defend- 
ants. That,  as  a  further  Induconent  tar  the 
exchange  of  property,  plaintiff  agreed  and 
rqcffesented  to  defendants  Oat  they  could 
have  a  permanent  passageway  through  his 
said  pasture,  which  representations  were  al- 
so relied  on  1^  Oiem,  and  without  whldi  th^ 
would  not  have  made  the  exchange,  and 
which  agreement  was  to  be  reduced  to  writ- 
ing. That  80  induced,  and  for  the  considera^ 
tlona  stated,  tb^  made  a  deed  to  pbilntlfl  to 
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Huta  San  Antonio  property,  vrtio  cunningly 
procnxed  the  dellTuy  of  the  aame  to  himself 
without  at  the  same  time  dellTerlng  to  de- 
fendants  his  deed  to  the  Oomal  county  prop- 
erty. That  he  ezecated  the  deed.  Ixit  upon 
a  false  pretense  withheld  the  same  from  de- 
fendants, but  with  the  nndmtandlng  that  It 
should  be  deliTMOd  In  a  few  days.  TtaA  de- 
fendants, rdylnv  upon  said  agreemrats  and 
representations,  at  great  expeDa/&,  in  a  short 
time  after  the  trade,  mored  to  the  Oomal 
county  property,  and  took  possession  of  the 
same,  under  the  agreements  stated,  vacating 
the  San  Antonio  pn^wrty  for  plaintiff,  wlu» 
Immediately  took  possession  of  the  same,  and 
has  continued  to  occiq>7  it  «vw  since,  and 
also  to  use  the  furniture  and  carpets,  the  rea- 
sonable value  of  the  use  and  occupancy  of 
which  Is  V200  per  annum.  That,  In  two 
weeks  after  the  trade,  Pendants  demanded 
of  plaintiff  hlfl  deed,  but  be  refused  to  de- 
liver It,  and  has  ever  so  refused,  althon^ 
frequently  demanded  defendants.  It  Is 
fnrtfaw  alleged  that  he  basvlolatcd  every  oth- 
er condition  of  the  contract,  and,  wtthln  a 
monttt  from  the  delivery  of  their  deed  to  him, 
he  took  away  from  the  Ocmal  coun^  proper^ 
tj  the  w<wk  stock,  milch  cows,  tools,  and  im- 
plements, and  iffohlUted  defendants  the  use 
of  the  pasture  and  a  right  of  way  thnnigh 
the  same;  that  iSie  well  went  dry,  and  ao 
remained  for  several  months  at  a  time,  and 
defendants  had  no  other  watw,  and  no  means 
of  procuring  the  same,  except  at  gre^  ex- 
pense, labor,  and  loss  of  time,  reasonably 
worth  $200;  Uiat  each  and  an  of  ttie  plain- 
tiff's said  representations  were  false,  and  he 
knew  tbem  to  be  so  when  he  made  them, 
bat  made  them  to  orerreacb  defendants, 
whereby  they  were  misled,  and  the  consldera- 
tloa  of  tbebr  deed  to  htm  has  failed,  and 
plaintiff  has  thus  fraudulently  obtained  their 
deed  to  the  San  Antonio  property.  They  fur- 
ther allege  that  they  woe  strangm  to  Her- 
rlngr-knew  nothing  of  Comal  county  and  its 
surroundings;  were  also  Ignorant  of  th» 
duuactw  of  plalntlfl,  and  of  the  tact  that 
flie  well  had  ever  been  dry  before,  and  could 
not  ascertain  the  tacts  by  diligence,  and  that 
plaintiff  knowingly  misrepresented  the  facts, 
and  misled  defendants  Into  the  trade;  that 
with  such  a  weU  the  property  was  not  worth 
one-half  as  much  as  with  a  wdl  as  repr^ 
sented  by  plaintiff  to  be  on  tiie  property,  to 
defendants'  damage  In  this  respect  |1,000; 
that  the  failure  to  furnish  the  stock  th^ 
were  damaged  9100,  and  1^  the  failure  to  per- 
mit the  nae  of  the  pasture  they  were  dam- 
aged $100;  that  their  property  in  San  Antonio 
was  a  good  home,  their  homestead,  and,  the 
consideration  for  the  conveyance  of  the  same 
having  failed.  It  should  be  restored  to  them, 
and  their  deed  to  the  same  canc^ed.  and, 
for  the  same  reason,  that  they  are  entitled  to 
rent  for  the  same  for  the  time  it  has  been 
occupied  by  plaintiff;  that  the  rental  of  the 
OoDial  county  propc^  Is  not  only  of  no 
vahUh  but  an  expenae^  because  of  defects  b» 


ton  alleged,  and  It  was  oocnptod  by  dafiend- 
ants  at  a  loss;  that  they  yielded  the  poaaes 
slon  of  their  Ban  Antonio  pn^^vty  Jiptm  tiw 
promises  and  representations  of  plaintiff,  and 
withdrew  from  a  profitable  business,  paying 
them  a  monthly  Income  and  wagea  to  tlw 
amount  of  976.  and  In  ex<^iange  for  tUs  ke 
undertook  to  run  the  Oomal  county  farm, 
but.  by  reason  of  the  withdrawal  of  the  stock, 
the  drying  up  ftf  the  watw,  and  tiie  other 
deceptions  of  plaintiff  tkey  have  been  un- 
aUe  to  earn  anything,  and  an  now  almost  re- 
duced to  staxTBtlon,  to  thdr  damai^  91,000. 
They  ask  for  the  furtho'  danuge  of  9100  for 
expoise  in  moving  from  San  Antonio  to  the 
Comal  county  propoty.  Prayer  for  all  the 
damages  alleged,  for  cancellation  of  their 
deed  to  the  San  Antonio  propsty,  for  pos- 
session of  the  same,  costs,  etc: 

On  December  1,  189S,  plaintiff  flled  first 
Biq^plemental  petition,  dalmlng  that  as  he  Is 
a  nsldent  citizen  of  Bexar  coimty,  and  as 
the  lot  claimed  by  the  Tameys  la  situated 
In  Bexar  county,  it  Is  his  privily  to  have 
his  title  and  ri^t  thereto  litigated  In  Bexar 
county,  tnus  plea  Is  sworn  to  by  plaintiff's 
attorney.  Plaintiff,  Herring,  r^Ied  to  the 
answer  of  tbn  Vame^  by  a  number  of  cz- 
ceptUms:  0)  Because  the  court  has  no  Juris- 
diction to  cancel  the  deed  to  the  San  Anto- 
nio property,  nor  to  restore  the  premises  to 
defendants,  the  land  b^ng  altnated  In  Boar 
county.  (2)  Because  the  averments  relating 
to  the  San  Antonio  property  and  the  can- 
cellatfon  of  the  deed  presoit  no  defense  to 
the  action,  and  constitute  a  misjoinder  of 
causes  of  action.  ^  Because  the  anawer  Is 
no  defense,  and  shows  no  reason  why  de- 
fendants should  retein  the  possesion  of  the 
land  sued  f6r.  (4)  He  pleads  that  the  agree- 
mente  set  up  for  the  exchange  of  property, 
real  estate,  right  of  way,  and  the  fail  ore  of 
the  w^  to  supply  water  an  not  In  writing, 
and  an  within  the  stetute  of  fnods.  and 
are  therefore  of  no  effect  (5)  Because  the 
alleged  agreemento  aa  to  exchange  of  land, 
the  deed  to  the  San  Antonio  pnqwrty,  the 
carpets,  furniture,  tools,  milch  cows,  and  pas- 
ture, right  of  way,  and  work  stock,  are  li^ 
relevant,  and  show  no  reason  why  defend- 
ante  should  bold  plaintiff's  land.  <Q  Be- 
cause the  avermento  aa  to  the  failure  of 
plaintiff  to  deliver  to  defendante  a  deed  are 
InsufQclent,  as  a  deed  not  delivered  does  not 
give  defendante  any  tiUe.  (7)  Becaoae  the 
avermento  dalming  damages  set  up  an  Im- 
proper cause  of  action,  and  furnish  no 
grotmds  for  holdU^  plaintiff's  land,  and  be- 
canse  the  Items  of  damage  are  not  stated 
or  specified,  nor  Is  tt  shown  how  defendante 
were  damaged.  (8)  He  excepte  to  the  an- 
swer of  A.  B.  Mason,  except  the  general  de- 
nial and  plea  of  not  guilty,  because  Irrele- 
vant and  shows  no  defense.  (9)  He  further 
excepte  to  the  answer  of  the  Vameya,  be- 
cause it  pute  In  issue  matters  which  consti- 
tute no  defense  for  the  defendant  Mason. 
He  further  denies  all  the  anawen  of  defeud- 
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utta  H«  dentefl  all  tb»  aTormails  <tf  fraud 
and  breach  of  contract  on  the  part  of  plaln- 
att^  and  allege*  that  tlw  Tam^  faDed  to 
perform  their  contract,  In  ttiat  they  prom- 
leed  to  fnmliih  an  abstract  of  flwlr  title  to 
the  Ban  Antonio  pnqierty,  which  was  to 
show  a  perfect  tttte  In  tlunn,  and  his  deed 
to  the  Comal  county  property  was  not  to  be 
ddlrered  to  them,  nor  the  title  to  pass  to 
them,  nntn  the  abstract  was  furnished,  and 
prononnoed  good  by  plalntUTs  attorney,  F. 
X  Haler,  but  the  deed  was  to  be  deported 
with  bbo  as  an  escrow  nntU  snch  abstract 
was  .fnmtBbed,  and  waM  not  to  be  ddlvered 
to  them  until  they  had  famished  the  same; 
that  said  abstract  was  never  fomtshed.  and 
defendants  hare  nerw  exhibited  a  good  tMe 
to  the  San  Antonio  property;  that  they  have 
not  paid  taxes  since  the  alleged  exichange  of 
]and,  as  they  agreed  to  do,  uimn  the  prop- 
erty In  Gomal  county,  nor  on  that  In  San 
Antonio,  and  he  had  to  pay  the  taxes  there- 
on to  prevent  sale  of  the  properties  for 
taxes;  that  there  was  a  Tender's  Hen  note 
on  the  Ban  Antonio  property,  amounting  to 
f800»  bearing  8  per  cent  Interest;  which  the 
Vameys  agreed  to  pay  off  and  dbidiarge  be- 
fore January  1,  1898,  and  they  hare  paid 
nothing  on  tho  notOk  and  i^alatltt  was  com- 
pelled to  pay  9800  of  the  principal  of  the 
note,  and  promised  the  bolder  thereof  to  as* 
aume  the  payment  of  the  fall  amount  ot  the 
note  to  prerent  foredoenre  of  the  lien  and 
sale  of  the  property;  that  the  furniture  men- 
tioned was  purchased  by  plaintiff  of  defend- 
ante;  ttiat  plaintiff  Is  now  Ihe  Awner  of  the 
San  Antonio  property,  and  holds  the  same 
by  written  deed,  duly  signed  and  acknowl- 
edged by  defsndanto  Vamey,  which  Is  duly 
recorded  Id  Bexar  counly;  that'  the  conrey- 
ances  and  agreemente  as  to  iiastnrage,  right 
of  way,  lease  of  pasture,  and  the  convey; 
ance  of  land  are  not  In  writing;  and  he 
pleads  the  statute  of  frauds.  He  further 
alleges  that  he  bought  of  defendanto  the 
fumltnre  and  carpets,  and  that  he  Is  now, 
and  erer  has  been,  willing  to  deliver  the 
deed  to  the  defendanto  to  the  Oomai  county 
property  when  they  comply  with  their  con- 
tract to  furnish  abstract  showing  good  title 
to  the  San  Antonio  property. 

Defendante  Yam^,  on  December  8,  1896, 
filed  supplemental  answer  to  plaintiff's  sup- 
plemental petition;  demurring  to  the  suffi- 
ciency of  arerment  of  excuse  for  not  deilv- 
erlng  them  the  deed  to  the  Comal  county 
property,  alBO  excepting  to  the  averments  of 
agreement  to  pay  taxes  and  the  failure  to 
do  SO,  because  Immaterial,  and  because  It  is 
not  shown  that  they  were  under  any  obliga- 
tion to  pay  the  taxes.  They  except,  fur- 
ther, because  it  Is  not  shown  that  they  were 
under  any  obligation  to  pay  the  alleged 
fSOO,  plaintiff  having  already  breached  the 
contract  They  also  deny  all  allegations  of 
the  snpplementol  petition.  They  specially  an- 
swer that  If  they  were  bound  to  pay  the 
$800,  wttixh  Is  denied,  the  failure  to  pay  the 
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same  was  because  Erring  had  possession 
of  tba  proper^,  reused  to  comply  with  his 
contract  as  set  out  In  their  first  amended 
answerf  and  they  were  thereto  released  of 
any  llaUllty  to  plalntifl  oa  any  oUlgatUm  or 
ccmtract  They  reiterate  and  enlarge  for* 
mer  avermente  as  to  ^  well  and  watw, 
and  claim  their  damages  formerly  alleged. 
Xhey  claim  that  they  an  entlfled  to  decree 
vesting  In  them  tlUe  to  the  Comal  county 
property  in  case  they  do  not  procure  cancel- 
lation of  tiielr  deed  to  the  San  Antonio  prop- 
erty. Tbej  also  pny  for  damages  as  dalm- 
ed.  Defendante  allege  that  the  deed  of 
plaintiff  to  them  of  the  Comal  county  land 
was  delivered  to  tbem.  Platntlff  filed  a 
trial  amendment  to  bis  supplemental  peti- 
tion, declaring  that  the  promise  to  fbmlsh 
the  abstract  was  a  part  ct  tbe  mli^nal 
agreement  to  exchange  lands,  and  that  de- 
fendants' promise  to  pay  the  9800  note  was 
also  a  put  of  ttie  original  contract;  that  a 
vendor's  Uen  was  retained  on  the  Comal 
county  pn^rty  to  secnn  the  payment  of 
the  note  for  9800,  doe  on  tbe  Ban  Antonio 
pn^Mtrty. 

On  tbe  1st  day  of  January,  1896,  before 
defendanti^  supplemental  answer  was  filed, 
on  December  3,  188%  the  court,  before  trial 
on  the  merits,  overruled  plalntiff'B  plea  to 
the  jurisdiction  of  the  court,  and  sustained 
exc^ftlons  to  that  part  of  the  answer  as  to 
right  of  way  over  plaintiff's  pasture,  and  to 
that  part  of  the  answer  palming  91>000 
damages  by  reasm  of  the  flUlnre  ot  the  wa- 
ter In  the  welL  AD  other  exceptloiu  to  the 
answer  were  overruled.  After  plalntUTs 
trial  amentbnent  was  filed,  all  defendantsT 
exceptions  to  his  pleadings  were  overruled. 
The  cause  was  submitted  to  the  court,  a 
Jury  being  waived;  and  on  the  11th  day  of 
December,  1886,  judgment  was  rradered 
that  plaintiff  take  nothing  by  his  suit  for 
the  80  acres  of  land  In  Comal  county,  the 
court  finding  tiiat  there  was  a  delivery  of 
the  deed  to  the  Tam^  to  the  Comal  county 
land;  that  plaintiff  was  liable  to  the  Tar- 
neys  in  tbe  sum  of  $900,  by  reason  of  the 
failure  of  the  well,  9100  for  failure  to  fur- 
nish mUch  cows  and  work  horses,  this  dam- 
age to  be  offset  by  deducting  9300,  principal, 
and  9100,  interest,  paid  by  plaintiff  on  the 
vendor's  lien  note  on  the  San  Antonio  prop- 
erty, and  924.05,  taxes  paid  by  Herring;  and 
that  there  is  a  balance  unpaid  on  the  ven- 
dor's lien  note  on  tbe  San  Antonio  property, 
with  8  per  cent,  interest  per  annum  thereon 
from  tbe  2d  day  of  January,  1806,  due  and 
owing  by  the  defendants,  which,  if  paid  by 
plaintiff,  shall  go  as  a  credit  on  the  Judg- 
ment. Wherefore  it  was  adjudged  that 
plaintiff  take  nothing  by  his  suit,  and  that 
defendants  be  quieted  in  their  title  to  the 
Comal  county  80  acres  of  land.  That  de- 
fendants have  and  recover  of  plaintiff 
9579,06,  less  a  further  credit  of  the  said  bal- 
ance doe  on  the  vendor's  lien  note  on  the 
San  Antonio  property,  which  was  adjudget* 
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to  be  at  date  of  Judgment  V6S7.77,  leaTlng  a 
balance  diw  the  Yameyfl,  after  the  note  la 
80  paid,  of  121.28;  with  6  per  cent  interest 
per  ammrn  from  date,  for  which  execution 
iB  awarded.  It  la  further  adjudged  that,  if 
the  Vamey*  pay  off  the  udd  balance  of 
$537.77,  then  they  shall  recorer  of  plalntUt 
such  amount  of  IS37.77,  for  which  execntloa 
may  Issue  aftor  the  time  of  anch  payment 
It  Is  further  ordered  that  plalntUT  take  noth- 
ing agabut  defendant  Mason,  and  that  de- 
fendants recover  all  costs,  for  which  execu- 
tion may  Issue.   Plaintiff  Imb  appealed. 

Tba  trial  Judge  filed  conduduia  of  fact  ami 
law,  and  we  find  that  the  erldence  sustains  his 
flttdlDgs  of  fact  They  are  as  f6Uows:  "(1)  X 
And  tbat  the  defendants  Vam^  and  wife  md 
the  plaintiff,  oa  or  about  the  3<Nh  of  October* 
1884^  entered  Into  an  agreement  tot  the  ex- 
duDge  of  land,  which  the  plataitlff  was  to 
exchange  the  Ckmaal  property  In  qnestkm,  eaor 
dsHng  of  80  acres  of  land,  with  the  imiwoTO- 
mmts  thereon,  to  the  defendants  Vameiy  and 
wife,  for  thdr  San  Antonio  propmty,  omBiBt- 
taig  of  a  house  and  lot  In  tin  dty  of  Ban  Anr 
tonlo.  <2)  I  find  that  at  the  Bsme  tlme^  that 
ttte  parties  entered  Into  said  agreement  with 
the  representation  of  plaintiff  tbat  the  said  Co- 
mal pn^wty  had  thereon  a  well  of  good  water, 
that  was  permanent;  and  one  that  had  nerer 
gone  dry,  and  tliat  the  sapplj  of  same  wu 
abundant  for  bous^old  and  stock  purposes, 
and  that  said  plaintiff  agreed*  as  a  part  of  the 
original  exchange  of  ira^terty,  that  he  would 
furnish  woriE  stock  and  a  nunibar  of  milch  cows 
to  defendant  also  a  snffidwcy  farwiwg  Im- 
plements  to  woric  the  farm  on  the  said  80 
acres,  providod  def aidants  Vamey  and  wife 
would  consummate  the  sale  and  give  him  a 
deed  to  the  San  Antonio  property,  with  the 
understanding  that  the  said  Vameys  were  to 
pay  an  incumbrance  of  |800  oo  said  San  An- 
tonio property,  and  that  the  Vameys  were  to 
let  go  with  their  house  a  lot  of  furniture  and 
carpets  to  plaintiff,  a  list  of  irtilch  was  made 
out  and  given  to  plaintiff.  {St  I  further  find 
that  the  defendants  Vamey  and  wife  went  into 
the  agreement  to  exchange  with  the  under 
standing  that  said  representations  mentloaed 
in  the  2nd  article  of  these  findings  were  true, 
and  that  plaintiff  would  furnish  the  said  stock 
and  implements,  Indoding  feed  lot  the  stock 
the  first  year;  and.  but  for  these  reciresenta- 
tions,  they  would  not  have  made  Uie  exdumge 
of  places,  or  g^ven  up  their  San  Antonio  prop- 
erty, which  I  find  to  be  valuable  property.  (4) 
I  further  find  that  thore  was  an  agreement  at 
the  time  that  there  should  be  separate  papers 
signed  up  1^  the  parties  to  embody  tbe  fore- 
going terms  and  conditions  of  exchange  In  two 
separate  contracts  or  papers,  and  that  such 
was  the  undecstandtug  of  oU  the  parties  at  the 
time  the  deeds  were  signed  up  to  the  difCereut 
tracts  of  land,  and  that  the  said  other  writing, 
embodying  the  agreement  relating  to  the  stock, 
ImplementB,  furniture,  and  feed,  was  not  sign- 
ed, 1^  reascm  of  plaintiCCa  refusal  to  do  so. 
(8)  I  find,  furthw,  tbat  when  plaintiff  lecdved 


and  acc^ed  the  deed  fmn  defenduilB  Var- 
ner  and  wlft^  Out  the  agreement  and  voAet- 
standfaig  was  that  F.  J.  Maler  ww  to  hand 
deed  to  the  Comal  coun^  pn^wrty  to  the  dcrtc 
of  said  county  court,  and  that  Maier  recelred 
it  foe  defmdantB  Vamey  and  wife,  and  dmt 
this  was  in  fact  and  law  a  deUveiy  of  the  deed 
to  them.  (6)  I  further  find  that  the  retaining 
of  the  deed  torn  defoidants  Vamer  and  wlf ^ 
and  the  cendoct  at  plaintiff  In  this  regard,  as 
well  as  In  i^ard  to  refusal  to  carry  out  tbe 
tems  of  his  agreemeut  ta  to  tiie  stock 

and  Implements,  as  well  as  his  acta  with  re- 
gard to  the  holding  and  having  recorded  the 
deed  to  tbe  San  Antonio  pn^erly,  was  fkandn- 
lent  (7)  I  fortbw  find  that  the  repceaenta 
tlons  of  plaintiff  In  regard  to  the  well  were 
untrue,  and  that  be  knew  they  were  untrue, 
and  tiiat  to  deceive  defendants  In  regard  there- 
to, irtildh  was  a  mtfter  that  waa  awdi  that 
th^  would  not  ceaaonably  have  known  the  de- 
fect and  that  same  was  of  audi  a  cbatacter  as 
to  r«Mler  the  80  acres  not  wordi  near  as  much 
as  If  It  had  been  aa  good  or  neariy  as  cood,  aa 
plaintiff  had  deceitfully  led  defendant  to  be- 
lieve It  was.  (8)  I  find  Oat  plalntlfl  vMated 
his  contract  flrat,  and  thM  he  made  false  rep- 
resentatkms  to  bring  about  the  trade.  (&)  1 
find  that  dtfendants  surrendered  the  San  An- 
tonio prcverty  to  iHalnttfl^  and  the  dead  to 
same,  and  took  poaseashn  of  the  Oomal  timet 
of  land,  In  good  faith,  and  that  plalntUTs  ae- 
tlrais  In  eray  way  led  them  to  bdleve  It  • 
complete  trade.  (10)  I  further  find  tint  plaln- 
tlfl went  Into  poaaesslon  et  the  San  Antonio 
pnqjierty,  and  received  all  the  furniture  that 
ha  contmctedltor  from  defendants.  (11)  I  fur- 
ther find  that  defmdants  were  greatly  damaged 
In  tbe  loss  of  valne  of  tbe  ssld  80  seres  of  land 
by  reason  of  the  well  thereon  not  being  per- 
manart  or  valuable,  and  that  the  value  of  tbe 
oae  of  the  stock  was  lost  to  pbUntlff.  (12»  I 
furtbor  find  that  thrae  waa  a  vendw's  Ua 
note  of  $800  due  on  the  San  Antonio  property 
by  defendants  Vamey  and  wife,  dne  January 
1,  1806,  which,  according  to  the  terms  of  tbe 
agrettuent  ot  exchange  of  pnH>erty,  was  to  be 
paid  by  the  defendants  Vamey  and  wife;  that 
the  same  has  not  been  paid,  but  that  plaintiff, 
to  save  said  San  Antculo  property  from  fore- 
closure under  said  lien,  baa  paid  $300  on  the 
principal  and  $100  Interest  <»  said  note;  also, 
he  has  paid  $24.85  taxes  on  said  San  Antonio 
pR^erty,  chargeaUe  to  defendants.*' 

OonduBlons  of  law:  *\D  I  condode  tbat  the 
plaintiff  Is  not  entitled  to  recover  the  land  aned 
for,  but  that  the  defendants  Vamey  and  wife 
Aould  be  qulded  In  their  title  to  tbe  same. 
(2)  Tbat  by  reascm  the  tmns  ot  tbe  Miglnal 
agreement,  and  the  false  tepresentatkms  of 
plaintiff,  and  his  fraudulent  conduct  and  tbe 
great  decrease  In  the  vahie  of  Oie  Comal  coun- 
ty property,  reason  of  ttie  w^  bdng  aa 
found  in  eondualons  of  fact  herein,  and  tbe 
loss  by  defendants  by  reason  of  not  having  toe 
use  of  the  stock,  they  were  greatly  damaged, 
and  are  entitled  to  be  recompensed  therefor, 
aa  shown  In  tbe  verdict  hwetai  rendoed  by 
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the  coart;  iMt  the  damages  accruing  to  them 
by  reason  of  the  mlarepreaeDtatloii  a«  to  the 
1m  9000,  aad  the  damage  svataiiied  by  them 
by  reason  of  loss  of  tise  of  stock  and  milch 
cwws  and  work  horses  is  910t  <S)  That  de- 
feDdants  abould  not,  under  the  facts,  have  a 
cazbceUatioB  of  the  title  to  th«  San  Antooto 
property,  and  that  It  Is  equitable  and  just  that 
if  tbe  defendants  faU  to  pay  the  balance  of 
the  money  due  on  the  vendor's  lien  note 
Incombeilng  said  San  Antonio  property,  and 
tbe  aame  be  paid  by  plalntlfl.  that  be  deduct 
ttie  anaoBDl  ao  paid  from  tiie  Judgnunt  herein 
resdezed  against  blm." 

At  reqaest  of  plalntifl;  the  court  found  addl' 
tkinal  facts  as  follows:  "(1>  The  court  flnda 
tbat  cauu-les  and  Mattle  Vamey  did  not  pay 
ijtt  the  Inenmbrance  and  glre  a  release,  a^ 
stated  in  their  deed  to  plaifidlff.    U)  Tbey  did 
not  pay  oft  any  Interest  on  aald  incumbrance 
after  tbe  executl<Hi  of  tbe  deeds.  (3)  Tbe  court 
flnda  tbat  an  Interest  note  of  f32  fell  due  be- 
fore said  defendants  knew  that  tbe  deed  to  tbe 
CkMtial  county  property  was  not  deposited  with 
tlte  eounty  clerk,  and  which  they  never  paid. 
(4)  Tbey  never  paid  any  taxes  on  the  Cooul 
coonty  pn^erty.  <5)  There  were  taxes  past 
due  oD  the  San  Antoulo  property  when  the 
deeda  were  executed,  which  tbe  defendants 
Varu^  never  paid.   <6)  Defendants  gave  a 
written  bill  of  aele  to  the  furniture  after  they 
ceased  to  use  plab^lTs  cattle  and  horses.  (7) 
Plaintiff  paid  ctty  taxes  oo  the  Sau  Autouio 
pn^erty  doe  for  1803  in  the  sum  of  $14.85, 
for  wUcb  he  received  from  the  city  of  San 
Antonio  a  redemption  receipt    (S)  Plaintiff 
paid  tbe  taxes  on  tha  Comal  county  property, 
to  keep  it  from  being  sold.   (9)  Defendants 
never  furnished  plaintlif  with  an  abstract  of 
tbe  San  Antonio  property.    (10)  Defendants 
never  made  any  demand  on  plaintiff  to  ^ve 
tbem  tbe  deed  to  tbe  Comal  county  pr(q>^ty, 
but  did  demand  It  from  F.  J.  Maler.  who  held 
said  deed.    (11)  The  deed  to  tbe  San  Antonio 
property  was  actually  delivered  to  the  plain- 
tiff. Herring,  and  defendants  never  took  any 
steps  to  revoke  It,  other  than  the  flUog  of  his 
crosa  bifl.    (12)  Tlie  deed  to  the  Comal  prop- 
erty was  never  actually  delivered  to  the  de- 
fendant Varney,  but  was  delivered  to  P.  J. 
Holer,  to  be  recorded,  when  said  Vamey  was 
to  get  it    (13)  Defendants  Vamey  did  not 
tarn  over  to  plaintiff  any  of  the  butter  or  milk 
they  received  from  plaintiff's  cows  during  the 
time  Qiej  mlll^  them.  (14)  Defendant  Yar- 
did  not  attend  to  plaintiff's  stock,  or  assist 
in  attaidJns  to  them,  the  winter  after  he  mov- 
ed on  tbe  Comal  county  property,  because 
plaintiff  tamed  out  all  the  calves  belonging  to 
tbe  nsUcb  cows  which  they  were  i"Hhlngi  and 
forbade  tbem  to  use  them." 

Opinion. 

Ajipdlant's  first  assignment  of  error  objects 
to  tbe  actkm  of  the  court  In  overruling  his 
llica  to  tbe  JurlsdietloD,  and  overruling  bis 
demnrrer  to  that  part  of  defendants'  answer 
*4f  Ini^pg  land  ni^d  danagsi^  wid  to  ijiulet  the 
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title  to  tbe  lot  la  San  Antonio,  because  the 
court  in  Comal  county  had  no  jurisdiction  to 
determine  tlie  same.  There  was  no  error  as 
aaalgoed.  The  Issue  of  the  exchange  of  lands, 
—tbe  fraud  of  plaintiff,  alleged  and  proven,— 
was  a  proper  one  as  a  defense  to  plaintiff's 
action  to  recover  tbe  Comal  county  property; 
and,  the  venue  and  jurisdiction  havhig  at- 
tached to  plalntiff'a  suit  In  Comal  county,  all 
legitimate  defeuaee  thereto  could  and  should 
have  been  determined  la  tbe  ootmty  where  the 
salt  was  brought  It  would  not  have  been 
PD^rer  to  separate  the  defenses  to  the  action, 
and  try  the  pi&lutUC*  suit  in  one  county,  and 
tbe  defenses  In  another.  Tbe  plaintiff's  suit 
pn^erly  brought  in  Comal  cetmty,  drew  to 
that  jurisdiction  all  matters  relevant  to  the 
case,  either  to  maintain  tbe  a/:tlon  or  to  defeat 
it  Hougbton  V.  Rice  (Tex,  Clr.  App.)  40  S. 
W.  349,  1057;  and  authorltke  cited;  Stela  v. 
Frleberg,  94  Tex.  271;  Seynuwr  v.  Hill,  67 
To.  885,  g  a.  W.  813,  and  authorities  cited: 
HUl  V.  Osborne,  60  Tex.  SStO.  It  would  be  a 
singular  rule  to  allow  the  niainteaauce  of  a 
suit  In  one  jurisdiction,  and  send  tbe  defend- 
ant to  aoothw  jurisdiction  to  make  his  de- 
fenses. Tha  sBHignmCTt  of  error  Is  not  well 
taken. 

The  second  assignmeDt  of  error  complains 
of  tbe  court's  overrtiUng  idalntlff's  second, 
seventh,  and  nintb  exceptions  to  the  answer, 
upon  the  ground  ttiat  It  Is  bad  for  multifa- 
riousness and  misjoinder  of  causes  of  action. 
It  Is  Oie  policy  of  tbe  law  to  settle  In  one  suit 
all  matters  of  dispute  growing  out  of  the  same 
transaction.  Hill  v.  Osborne,  supra;  Harris 
V.  Warlick  (decided  by  this  court  October  27, 
1807)  42  a.  W.  356.  There  was  no  error  as 
assigned. 

The  third  assignment  of  error  Is  upon  the 
same  gronnda,  and  is  dlqjwaed  of  In  the  fore- 
going. 

Tbe  fourth  assignment  complains  of  tbe  ac- 
tion of  the  court  in  overruling  plaintiff's  sec- 
ond, third,  fifth,  seventh,  and  eighth  special 
exceyitions  to  defendants'  answer,  because  the 
averments  called  In  question  are  Irrelevant 
do  not  sliow  claim  to  tbe  land  sued  for,  and 
show  no  reason  why  plaintiff  should  not  re- 
cover the  land.  The  fifth  assignment  Is  to  the 
effect  that,  as  Uie  answer  showed  tbat  the 
deed  to  the  Comal  county  property  was  never 
delivered  to  Vamey,  no  title  passed.  Both  of 
these  assignments  will  be  treated  together. 
Defendants  pleaded  special  acts  of  fraud  on 
tte  part  of  plaintiff,  misreiMresentations  and 
bad  faith  In  tbe  exchange  of  land,  and  that 
the  Vameya  were  dec^ved  and  damaged 
thereby.  Defendants  could  recover  their  dam- 
ages by  reason  of  such  fraud,  and  base  theli 
defense  to  the  suit  to  recover  the  land  on  the 
alleged  fraud.  It  was  finally  alleged  by  de- 
feadants  that  the  deed  was  delivered,  and  the 
court  correctly  foimd  tbat  It  was  In  fact  de- 
livered. We  wlU  state,  In  this  connection, 
that  tbe  court's  judgment  rilmlnated  all  ele 
ments  of  damages,  exc^  the  dalm  for  Uu 
representations  as  to  the  well  of  water  fui£ 
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Its  failure,  and  the  claim  for  damages  for 
failure  to  furnish  milch  cows  and  work  hors- 
es. The  damages  adjudged  were  legitimate, 
growing  out  oi  the  transaction  for  the  ex- 
change of  lands;  and  defendants  were  enti- 
tled to  their  cross  suit  and  recovery  for  the 
same,  as  well  as  their  rcltpf  to  be  quieted 
in  their  title  and  possession  of  the  land  sued 
for;  pleaded  In  the  alternative  In  case  their 
deed  to  the  San  Antonio  property  should  not 
be  canceled.  The  court  granted  the  altema- 
tlve  prayer  and  a  part  of  the  damages  claimed. 
The  damages  recovered  were  pn^terly  grant- 
ed, as  the  result  of  the  wrongs  and  mlne^v- 
sentatlons  of  the  plaintiff.  Demurrers  to  otta- 
er  damages  for  which  there  was  no  recovery 
need  not  be  considered,  as  the  ruling  thereon 
was  harmless.  With  these  remarks,  we  dis- 
miss assignments  of  error  addressed  to  the 
court's  ruling  on  the  subject  of  ddmages  claim- 
ed by  defendants,  except  in  answer  to  the 
seventh  assignment  of  error,  which  claims 
that  the  court  erred  In  oremiUng  plaintiff's 
seventh  exception  to  the  answer,  because  the 
damages  were  not  sufQciently  Itemized  and 
stated  In  the  answ^,  and  on  this  question  we 
must  hold  that  there  was  no  error  as  assigned. 
There  was  no  error  In  admitting  testimony 
of  damages  resulting  from  the  failure  of  vra- 
ter  in  the  well,  on  which  Item  the  court  award- 
ed 9900  damages.  It  Is  true,  the  court  did 
sustain  plaintiff's  demiurer  to  this  Item  of 
damages,  as  alleged  In  defendants'  first 
amended  answer.  This  was  done  on  the  Ist 
day  of  December,  1898,  but  subsequently,  on 
the  Sd  day  of  December,  1890,  defendants 
filed  a  supplemental  uiswer,  to  cure  the  de- 
fects of  former  allegations  in  this  Teq>ect 
The  demumr  was  not  urged  against  the 
amended  allegations,  and  there  was  no  adju- 
dlcatto  upon  them.  Consequently,  the  as- 
rignmoit  w  error,  the  eridence  anstalnlng 
the  damages  claimed,  Is  not  well  taken.  It 
Is  of  no  consequence  tliat  these  damages  are 
not  based  on  a  breach  of  oon^ct,  as  «m- 
talned  In  the  writings  between  the  parties. 
Th^  were  based  on  his  fraudulent  represen- 
tations, as  an  Inducement  to  the  exchange  of 
Iffopertles,  th&t  the  wdl  was  a  never-faUlng 
well,  of  sufficient  vdume  of  water  for  all 
domestic  and  stock  purposes,  which  represen- 
tations were  telled  on  the  defendants,  and 
without  whidi  the  exchange  would  not  have 
been  made,  and  which  representathMis  were 
fisise,  as  found  hy  the  trial  court,  upon  testi- 
mony that  vrerranted  the  ctmclnsUm.  This 
ground  of  recovery  was  based  on  the  fraud  In 
the  transaction,  and  It  was  not  necessary  to 
such  recovery  Uiat  the  basis  of  it  should  be 
In  writing.  The  wdl  was  a  part  of  the  land 
conveyed  to  tiie  Yameys,  and  die  fraud  was 
a  mattra*  of  proof  by  parol  testimony.  Parol 
«Tldaice  is  admfsstUe  to  prove  fraud  by  fislse 
representations  in  the  sale  of  land.  Klch  t. 
Ferguson,  45  Tex.  396;  Assodation  Brew- 
ster, 61  Tex.  268;  Ronth  t.  Caron,  64  Tex. 
292,  and  authorltlea  dted;  1  Qreenl.  Bv.  f| 
881,  982. 


The  court  did  not  err  In  rendering  Judgment 
for  the  Varneys  tor  the  Comal  county  pn^ 
erty,  as  asrigned  bi  the  ninth  osslgnmoit  of 
erron. 

^Intlff  did  not  show  a  good  title  to  the 
pr<^>erty.  The  court  below  decided  correctly 
that  the  deed  of  plaintiff  to  the  Yam^  was 
delivered  to  defendants.  The  evidence  was 
sufficient  to  esUbllsh  the  fact,  aa  found  by 
the  court  below,  that  the  deed  was  ddlvered. 
After  plaintiff  had  received  the  deed  of  the 
Yameys  to  the  San  Antonio  property,  the  deed 
of  plaintiff  to  them  for  the  Comal  county 
property  was  ddlvered  to  F.  J.  Mala-,  the 
party  who  took  the  acknowledgmentB  to  tiw 
deeds,  with  the  understanding  that  Maler  was 
to  deposit  the  deed  with  the  derk  to  be  rec- 
orded, and  that  defendants  might  at  any  time 
can  upon  the  derk  for  the  deed.  This  con- 
stituted a  dellvny,  though  Ifaior  did  not  de- 
posit the  deed  with  the  dorkt  and  notwith- 
standing Blaler  refused  to  deliver  the  deed 
to  Yorney  and  wife,  when  they  sahseqnently 
called  upon  him  for  It.  In  equity,  the  deed 
should  have  been  ddlveted,  and  It  wOl  be 
hdd  that  It  was  ddtvered.  The  lands  were 
ddivetvd,  and  the  parties  were  pot  Into  pos- 
session, according  to  the  agreement  of  ex- 
change represented  by  the  deed&  No  defect 
is  shown  In  the  title  of  flw  Yameyi  to  the 
San  Antonio  property,  except  that  It  was  sub- 
ject to  a  vendor's  Hen  note  for  f80O.  whicb 
the  Yameys  agreed  to  pay  off  and  discharge, 
at  the  time  of  the  agreement  to  exhange 
landR.  lliis  was  a  part  of  the  original  agree- 
ment of  sale,  and,  plaintiff  Itnowing  the  fact 
there  was  no  reason  for  refusing  to  deliver  the 
deed,  and  the  tallme  to  produce  an  abstract 
of  title  to  the  San  Antonio  propn^  was 
wholly  ImmaterlaL  The  deed  of  idalntllt  and 
wife  to  Yaraey  and  wtfe^  of  date  September 
It,  18&1,  to  the  Comal  county  propoly,  re- 
dtes,  as  consideration,  the  conv^ance  of  a 
eertaUi  tract  of  land,  the  San  Antonio  prop- 
erty, by  Yaraey  and  wife  to  plahitur,  and  a 
collateral  note  of  9800,  secured  by  lien  on  the 
above  property  In  San  Antonio,  to  be  paid  aa 
OP  before  January  1, 1896,  bearing  8  per  cent. 
Interest,  signed  by  Yam^  and  wlfe^  The 
deed  to  Yamey  and  wife  expresdy  retatos 
a  vendor's  Hen  on  the  Comal  oonnty  propoly. 
"until  the  Qbove^escribed  notes  and  all  In- 
terest thereon  are  fully  paid,  accordlnie  to 
their  face,  tenor,  and  dfect,  and  reading, 
when  this  deed  shall  become  abedute."  The 
deeds  passing  title  to  iMtfa  parties  were  imp- 
erly  a<^owledged  for  record.  Tlie  deed  ot 
Yarney  and  wife  to  nerrlng  was  of  flw  same 
date  (September  6,  1894),  and  redtas  as  eon- 
ddention  the  conveyance  to  them  of  tite 
Comal  county  property,  in  whldi  th^  agree 
to  pay  the  note  for  f800^  balance  doe  of  pnr- 
diase  mon^  on  the  San  Antonio  property. 

Appellant  also,  in  his  nlnUi  as^nment  of 
error,  complains  that  the  court  erred  in  ren- 
dering Judgment  for  the  Yara^  for  tbip 
Oomal  county  property,  because  the  deed  to 
the  same  was  not  an  absdnto  deed,  bnt  dww- 
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ed  on  Its  face  that  tta  vendor's  lien  was  re- 
tained to  secure  tlie  payment  «t  the  $800  note, 
after  which  the  deed  was  to  become  ^uolnte. 
The  court  below  cori-ectly  found  as  a  fact  tba^ 
by  reanon  of  the  fraud  and  bad  faith  of  plaln- 
tifr,  defendants  had  suffered  damages  to  a 
greater  amount  than  the  $800.  and  that  this 
<Iebt,  represented  by  the  note,  was  OTerpald. 
We  believe  that,  in  so  far  as  defendants  were 
bound  to  plaintiff  to  pay  the  9800.  the  obliga- 
tion was  discharged  by  the  damages  suffered 
by  defendants.  l*be  matter,  as  between 
plaintiff  and  defoidants.  was  equitably  ad- 
Justed  by  the  Judgment  of  the  court;  and  It 
should  not  be  held  that  defendants  should  not 
be  quieted  in  their  title  snd  possession  of 
the  Comal  county  property  upon  plalntlfTs 
claim  that  the  vendor's  lien  still  Incumbered 
the  land.  As  to  plaintiff,  this  Hen  was  dis- 
charged. Plaintiff  first  breadied  tiie  contract 
at  sale. 

The  judgment  of  the  court  for  the  Vameys 
IB  not  objectionable,  because  It  adjusted  the 
Indebtedness  of  the  parties  to  each  other,  and 
thereby  released  the  vendor's  lien  on  the 
Gomal  eomty  property.  This  action  of  the 
court  was  proper,  vadae  the  evldmce.  The 
asrignment  challeiiging  the  judgment  of  the 
eomt  npm  the  ground  that  It  rdeased  the 
vendor's  lien  te  overmled. 

The  Judgment  of  the  court  in  tevor  of  de- 
fendants for  9101,  damages  on  account  of 
plalutUTs  failure  to  furnish  the  milch  cows 
and  work  stoc^  was  proper,  under  the  pleach 
Ing^  wbtdi  proiterly  made  the  Issue.  It  was 
sustained  by  the  tefthnony. 

Appellant  objects  to  tiie  court's  sixth  find- 
ing of  fact,  that  the  plaintiff  acted  fraudul^t- 
ly  In  regard  to  the  well,  his  refusal  to  deliver 
tha  deed  to  defendants,  and  refusal  to  carry 
out  the  terms  of  his  agreonent  In  r^ard  to 
the  stock.  The  evidence  was*  abundant  to 
establish  the  fraud  as  found  by  the  court 
The  objection  to  the  finding  that  it  is  not  a 
finding  of  fact,  but  of  law.  Is  of  no  Import- 
ance. 

It  was  not  error  to  find,  as  was  done  by 
the  comrt  below,  that  plaintiff  first  violated 
bis  contract  In  a  short  time  sfter  the  Yar^ 
neys  took  possession  of  the  Comal  county 
property,  plaintiff  turned  out  the  calves,  and 
reftised  to  allow  them  to  milk  the  cows.  De- 
fendants had  not  at  this  time  failed  In  the 
performance  of  any  part  of  their  agreements. 
Hla  contract  was  also  violated  ^m  the  be- 
ginning 1^  his  fnhie  representations  as  to 
the  wen.  He  represented  to  defendante, 
when  they  went  out  to  Inspect  the  Comal 
county  property  prior  to  the  trade,  that  the 
w^  was  a  never-falling  well  of  water,  and 
wotdd  furnish  sufficient  water  for  domestic 
porposea  and  stock  purposes.  This  was  done 
to  Induce  tbib  trade.  Defendants  relied  upon 
his  represtttattonst  and  were  deceived  thm- 
Iqr,  and  were  so  Induced  to  make  the  trade 
pending.  Thtn  Is  evidence  showing  such 
facts,  and  also  sufSdent  evidrace  to  support 
ihe  finding  ct  the  ooiurt  upon  the  subject,  as 


wdl  as  to  siq^Mut  the  finding  that  he  knew 
his  statements  were  untrue.  The  well  had 
been  dry  before,  and  parties  occupying  the 
premises  hauled  water  for  family  use;  and 
ti»  w^  went  dry  while  In  the  possession  of 
defendanta,  and  they  had  to  haul  vreter  to  the 
place  for  the  purposes  he  had  r^reaented  tin 
well  sufficient  to  si^ly.  There  was  consid- 
erable wato-  in  the  weU  when  defraidants 
looked  at  It  pending  the  trada,  and  his  rep- 
resentations snd  the  subject-matter  of  them 
were  of  a  character  to  deceive,  and  did  de- 
ceive, defendants. 

The  testimony  does  support  the  flndii^  of 
the  court  that  plaintiff  was  to  furnish  feed 
for  the  stock  for  the  first  year  of  defendants' 
occupancy  of  the  premises  conveyed  to  them, 
and  that  the  use  of  such  stock  was  valuaUe, 
as  found  by  the  court.  The  assignment  of 
error  addressed  to  such  finding  Is  nut  sustain- 
ed. 

There  was  testimony  to  sunxnt  the  finding 
of  the  court  of  $900.  damages  on  account  of 
the  failure  of  the  well,  and  we  cannot  a»y 
the  amount  Is  excessive.  Conrad  Pape  testi- 
fied that  he  lived  in  Comal  oount7,  about  two 
miles  from  the  land  In  question,  and  as  fol- 
lows: *T  am  acquainted  with  def^dants. 
*  *  *  They  hauled  water  from  my  place 
about  four  months.  I  have  known  this  w^ 
for  thirty-one  years.  I  went  to  look  at  the 
well  at  the  request  itf  Mrs.  Varney.  and  I 
could  not  [get]  as  much  as  a  bucketful  of 
water  with  a  ciq>.  It  was  dry  when  Theodore 
HOTlng  lived  <m  the  place,  ftw  he  hauled  wa- 
ter one  time.  He  la  a  brother  of  plaintiff, 
and  lived  there  before  plaintiff,  three-fourths 
bf  a  mfie  from  plaintiff.  Plaintiff  lived  on  the 
place  10  or  12  years.  I  was  over  there  quite 
frequently,  while  plaintiff  lived  thoe,  and  1 
never  heard  him  say  anything  about  fbe  wdl 
going  dry."  Cross-examined:  "Theodore  Her- 
ring lived  on  the  place  about  1880.  I  dont 
know  how  long  be  hauled  water.  The  same 
year  he  hauled  wato,  I  had  to  haul  water 
also.  •  •  *  Others  also  hauled  water  that 
season.  It  takes  a  diy  season  to  make  the 
watw  dry  out  of  this  vrelL  I  never  saw  John 
Herring  haul  water.  BIy  veil  Is  S71  feet 
deep.  I  dw't  know  of  any  16  or  20  foot  well 
that  will  give  lasting  water,  [The  well  in 
question  Is  a  sbaUow  w^]  I  know  of  two 
springs  that  do  not  go  dry."  Redirect  exam- 
ination: "A  well  in  that  country  with  abun- 
dance of  mter  is  very  valuable.  A  well  that 
furnishes  an  abundance  of  mter  Is  worth  $2,- 
000  at  least:  makes  no  difference  whether  It 
Is  a  SbaUow  or  a  deep  (me.  A  shallow  well  la 
worth  more  than  a  de^  one,  aa  the  expeaae 
of  machinery  to  pump  It  is  not  required.  A 
shallow  well  is  worth  $1,000  more  than  a  deep 
one  in  the  course  of  30  }*earB'  time."  Mrs. 
Yaiaef  teatlfled  that  tiiere  was  water  In  the 
well  when  tiiey  moved  there,  and  It  csme  nine 
on  ten  feet  fnun  the  top.  "Herring  said  the 
wdl  was  ^hteen  or  twenty  feet  deep.  In  a 
short  while  the  water  was  bad  and  unfit  for 
uae.   We  cleaned  out  the  w^   The  same 
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junoiint  of  waiter  never  dlA  mn  In  again.  Die 
water  gave  oat  In  a  short  time.  My  bosband 
baoled  Bome^  but  I  hauled  the  most  of  It." 
PUnttflF  teatifled  Uiat  when  Vanuy  asked 
irtut  tb»  b6l»  beside  and  close  to  the  w^l  was 
Cor,  when  they  were  out  at  the  place  poidlng 
■egotlatkms  for  ezdunge  of  places,  he  an- 
swered: told  Um  the  weU  did  not  dellTer 
water  eaou^  fttr  my  stock  and  house  raw 
in  Tery  long  and  dry  seaatms,  and  I  got  my 
water  from  the  othear  place,  about  one-half 
mUe  from  the  honse.  The  reason  tar  dig- 
ging the  hole  near  the  wen  was,  I  thought  I 
«otdd  strike  the  main  Teln  of  water.  That 
wna  an  that  was  said  aboot  the  water  imtO 
later."  We  see  there  waa  snfflcloit  evidence 
ta  authorise  tiie  coart  In  finding  that  Herring 
knew  the  well  would  not  fnrnlah  watw  for 
liDasdxdd  and  stock  purposes,  and  that,  for 
tte  failure  of  the  well,  f900  were  not  exces- 
sive damages.  The  evidence  Justifies  the  find- 
log  Uiat  plaintiff  made  the  representations 
■as  to  the  well  fnmldilng  never-falling  water 
tat  draneattc  and  atock  purposes. 

Appelant  assigns  as  error  the  fallnre  of  the 
court  to  "find  whether  or  not  defendants  are 
intelUgeut  w  simple-minded."  This  assign- 
ment need  not  be  considered.  As  before  stat- 
ed, there  was  evidence  sufficient  to  authorize 
A  verdict  that  the  deed  was  delivered  to  de- 
fendants, and  the  aBsignment  to  the  contrary 
Is  overruled.  The  objectkm  to  the  Yameys* 
aestimony  that  plaintiff  was  to  furnish  stock, 
tmi^ements,  etc..  Is  not  tenable,  as  we  have 
tjefore  eeen.  The  trade  between  the  parties 
was  not  ail  reduced  to  writing.  The  consid- 
eration of  the  trade  was  not  fully  expressed 
In  the  deeds,  and  It  was  not  Improper  to  prove 
the  same  by  parol.  Mcliean  v.  Ellis,  79  Tex. 
398,  15  8.  W.  394,  and  Railway  Go.  v.  Jones, 
Sffi  Tm.  161,  17  a.  W.  534.  The  testimony 
WHS  also  admissible  on  the  allegations  of 
-fraud.  Railway  Co.  t.  Garrett.  52  Tex.  187; 
Railway  Co.  v.  Jones,  supra.  What  has  been 
aaid  disposes  of  the  nineteenth  assignment  of 
error  adversely  to  appellant. 

No  satisfactory  reason  can  be  given  for  hold- 
ing that  the  court  erred  In  permitting  the 
Vameya  to  testify  as  to  the  value  of  rallch 
cows  and  a  work  horse  per  year.  The  value 
placed  upon  the  same  might  be  unreasonably 
large,  but  that  would  only  go  to  the  weight 
-of  the  teatlmony.  Nor  do  we  see  that  the 
Vameya  were  not  qualified,  as  Insisted  by  ap- 
-peliant,  to  estimate  the  rental  value  of  the 
-city  property,  the  value  of  the  same,  and  the 
-value  of  the  Comal  county  80  acres  of  land. 

On  crosB^xamlnatlon  of  defendant  Vaniey. 
plalntlfTs  counsel  asked  him  the  following 
-questions:  "is  It  not  a  fact  that  you  knew 
the  land  would  be  sold  for  tuxes  if  the  taixes 
were  not  paid?  Did  you  not  know  that  the 
"Vendor's  Hen  would  be  foreclosed  on  the  San 
Antonio  property  If  the  Interest  is  not  paid, 
and  If  the  principal  Is  not  paid  7"  The  coart 
unstained  objections  of  defendants  to  these 
-questions,  that  the  matter  was  irrelevant  and 
Immaterial,  and  It  had  appeared  ttiat  plaintiff 


had  teokflB  and  violated  hts  agreement 
Pli^tlff  reserved  a  Mil  of  exeq^tlana.  and 
BOW  arnlgns  the  ruling  as  erroneous.  The  bm 
does  not  show  what  the  answers  to  the  ques- 
tions would  have  been.  It  ■^'q****  that  tbe 
object  of  the  tesUmony  was  "to  pnre  tint  de- 
fendant  had  an  utter  disregard  for  the  aafety 
of  etttier  piece  al  ^operty,  dM  not  handle 
^tlier  aa  a  person  does  his  own  imiyertj,  and 
knew  he  had  no  Interest  In  eitber."  The  bUl 
and  tlie  assignment  thereunder  cannot  be  con- 
sidered, because  tbe  answers  to  the  qnestlcma 
aoe  not  disclosed.  King  v.  Omy,  17  Tex.  71; 
Beeman  v.  Jester,  62  Tex.  438;  Haney  v. 
Caark,  es  Tex.  98;  Beds  t.  Odmn,  7D  Tex. 
186,  7  a  W.  702;  HcAntey  Hants,  71 
Tex.  689,  9  8.  W.  679;  Hallway  Go.  t.  Z^k- 
er.  78  Tex.  284, 14  B.  W.  611;  Cbeek  Hera- 
dCB,  82  Tex.  161,  152,  17  &  W.  703. 

The  ooort  awarded  no  danugea  tor  wq>epap 
of  the  Vameya  and  loss  of  time  In  moving 
from  Bexar  coonty,  and  beoos,  if  the  court 
dommttted  error  in  admitting  evidence  to  es- 
tablish tin  ause,  it  was  harmless. 

The  twemty-elxth  and  last  assignment  of  er- 
ror Is  cot  wdl  taken,  law  prinf^aa  eon- 
troUlng  the  queatlona  raised  have  been  dis- 
enssed  and  disposed  of  in  the  ftwegidiig.  Wf 
have  fMmd  no  leveiBlble  error  In  tbe  trial 
of  the  case,  or  In  Hie  Judgment  eC  the  court, 
and  It  Is  affirmed.  Afflrmsd. 


BEXSON  V.  PANTHER  et  al. 
(Court  of  Civil  Appeals  of  Texas.   Dec.  18. 

1807.) 

Vendor's  Libv  — Dipfebrnt  Notbb  —  Rights  or 
HoLDRRs— Fdkcb&sbk  wmt  NoTics. 
The  payee  assigned  one  of  three  notes  se- 
cured by  a  vendor's  lien,  and  solneqneotlr 

brooght  an  afition  on  the  two  remaining  notes. 
The  holder  of  the  third  note  attempted  to  inter- 
vene, bnt  was  stricken  oat  at  the  iostanee  of 
said  payee,  wlio  (4>talned  a  judgmoit  npon  said 
two  notes,  foreclosed  the  lien,  and  pureluuied 
the  property  at  the  foreclosure  sale,  add  that, 
no  equity  appearmg,  the  judgment  would  not  be 
set  aside  at  the  instaQce  of  said  payee,  and 
tlie  land  resold,  In  order  that  the  proceeds 
might  be  ratably  applied  on  all  three  notes,  bat 
that  the  payee  purchased  the  laad  at  the  fore- 
closure sale  Incumbered  with  a  lien  in  favor 
of  the  holder  of  the  third  note. 

Ai^al  from  district  court,  Tltoa  eennty: 
J.  M.  Talbot,  Judge. 

Action  by  L.  D.  Panther  against  J.  D.  Black- 
bnm  and  B.  A.  Benson.  From  a  Judgment 
for  plaintiff,  defendant  Benson  appeals.  Af- 
firmed. 

S.  P.  Founders,  for  appellant  Todd  &  Glass, 
for  appellees. 

Oonehisloni. 

0TEHHENB,  J.  Appellattt,  Benson,  sold  J. 
D.  Blackburn  a  tract  of  land  In  Titos  county, 
and,  to  secure  the  payment  of  tbe  purchase 
price,  took  three  promissory  notes  from 
Blackburn,  and  afterwaids  aligned  the  one 
sued  on  in  this  case,  whlefa  was  the  first  to 
mature,  to  appellee  Pavlhw.  In  evder  to  la- 
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dncfl  bhn  to  pnrriiase  thi«  Dote,  about  Uie 
time  It  Ml  doe,  Blackburn  executed  aad  de- 
livered to  him  another  note,  indorsed  by  ana 
Coker,  but  only  as  collateral  security  to  tba 
land  note;  Panther  agreeing  not  to  attempt 
to  collect  the  farmer  note  nuleaa  he  Called 
to  collect  the  latter.  After  the  maturity  of 
the  three  original  notca,  Benson  sued  Kack- 
bum  upon  the  i^maJDlxtg  two  held  by  him, 
obtained  a  judgment  foreclosing  his  lien, 
and  l>epame  the  purchaser  at  the  foreclosure 
aale.  Panther  atten4>ted  to  Interrene  In  that 
Hult,  but  bis  plea  of  tnterrentton  (upon  what 
ground,  the  record  does  not  dlsdoae)  was 
stri<^6n  out  at  the  Instance  of  Benson;  and 
DO  further  notice  was  taken  of  the  note  and 
lien  held  by  Panther,  except  that  notice  was 
given  by  falm  at  the  fore^osure  sale  of  hla 
rights  In  the  premlaea.  Subsequently  this 
suit  was  brought,  and  from  a  Judgment 
against  Blackburn  for  the  amount  of  the 
land  note  purchased  by  Panther,  and  against 
Benson  for  the  foreclosure  of  the  vendor's 
lien  on  the  land.  Benson  appeals. 

It  Is  first  Insisted  that  the  Judgment  is  er- 
roneous  because  It  was  the  right  of  Benson 
to  have  Panther  collect  the  collateral  note  in- 
stead of,  or  before,  foreclosing  his  lien  on 
The  land.  This  contention  la  not  even  ptans- 
Ible,  and  hence  will  not  be  discussed,  much 
less  sustained. 

The  further  contention  urged  Is  that  the 
court  should  have  ordered  the  land  resold, 
and  the  proceeds  of  sale  applied  rataMy  to 
appellant's  Judgment  and  appellee's  debt. 
The  principle  thus  Invoked  Is  doubtless  what 
led  to  ai^llee's  attempted  Intervention  In 
the  original  suit;  but  appellant,  the  [^IntUf 
In  that  action,  succeeded  Id  having  his  plea 
of  Intervention  stricken  out,  and  Insisted  up* 
on  and  obtained  an  ejcclualve  foreclosure  In 
his  own  behalf.  Now  that  his  lien  has  thua 
become  merged  In  a  Judgment,  and  he  has 
become  the  owner  by  purchase  of  the  land. 
Instead  of  the  holder  of  a  lien  thereon,  and 
no  equity  ia  shown  for  setting  this  Judgment 
aside,  if.  Indeed,  he  seelcs  to  have  It  set  aside, 
he  Is  not  in  a  position  to  deny  that  he  volun- 
tarily purchased  the  land  incumbered  with 
a  lien  in  favor  of  appellee.  It  was,  perhaps, 
bis  right  (Blackburn  not  objecting)  to  have 
the  land  sold  subject  to  appellee's  Hen.  For 
nught  that  appears,  the  land  was  of  sufQclent 
value  to  pay  all  the  notes.  Treating  appel- 
lant, then,  as  a  purchaser.  Instead  of  Hen- 
holder,  we  overrule  this,  the  last  contention 
tjt  bis  bilef,  and  affirm  the  Judgment 


TBXAS  &  N.  O.  R.  CO.  v.  FARMER  et  aL 
(Onrt  of  Ctvll  Aweals  of  Texas.   Dee.  9, 
1807.) 

BVIDnrC»-~PHCSt]MrTI09  S. 

Ib  an  action  to  recover  for  fire  set  by  looo> 
niotive,  testimony  that  the  engine  was  in  good 
mndltiou  was  not  discredited,  except  by  evi- 
tien«e  of  mnether  ftre  prevloasly  set  the  same 
M^na.  PMntUt  ivaa  permitted  «•  raaa  a  sub- 


poM.  fat  tiw  general  manager  oC  defendaat 

company,  coaunanding  him  to  bring  with  him 
the  books  showing  r^airs  made  on  the  engine 
setting  such  fires.  Defeodant  offered  to  pro- 
duce such  witness  and  the  books  if  the  court 
would  allow  him  30  minutes  to  do  so.  ffeM, 
that  a  refusal  to  grant  such  time,  and  admit- 
ting the  subpffina,  for  the  purpose  of  raising 
presumption  that  defendant  had  refused  to  put 
the  t>ooks  in  evidence,  because  they  would  con- 
tradict the  testimony  of  defendant  aa  to  cod- 
dition  of  the  engine,  was  error. 

Appeal  from  Harris  county  court;  W.  M. 
Shaw,  Judge. 

Consolidated  actions  by  John  Farmn-,  John 
Blaiock,  R.  M.  Blalock,  W.  U  Sherman,  and 
J.  P.  Magee,  respectively,  afloat  the  Texaa 
ft  New  Orleans  Railroad  Company.  Jndc- 
BWnt  for  plaintiffs.  Defendant  appeaU,  Re- 
versed. 

Baker,  Botts,  Baker  A  Lovett,  ft>r  appeUant. 
B.  P.  HamUen,  ft>r  appellees. 

PLBASANTS,  J.  Fire  asparate  suits  vrere 
Instituted  1^  the  appdices  in  the  county  court 
of  Harris  conn^,  against  the  appellant  A» 
all  the  plaintiffs  were  repreamted  by  tbe  aam» 
counsel,  and  all  the  aulta  grew  out  «(  tite 
same  alleged  act  at  negligence  of  the  defend- 
ant, and  presented  the  same  Issues,  it  wa» 
agreed  that  th^  eboold  all  be  tried  tc^tber,. 
submitted  on  tbe  same  evidence,  to  one  Jmy, 
and  tmder  one  charge  of  the  court;  and  It  was 
also  agreed  that  the  cl^  of  the  county  eourt 
should  make  but  one  tranaeript  upon  appeal 
from  the  Judgment  of  ttiat  court,  and  that  tbe 
five  several  appeals  should  he  submitted  to- 
gether upon  said  transcript  and  upon  one  by 
ai^lant  and  one  Joint  brief  by  appellees. 
Each  plaintiff  averred  in  his  petition  that  he 
owned  In  Harris  county  certain  grazing  lands, 
giving  the  number  of  acres  and  a  descriptlou 
of  Hie  land,  and  that  he  was  engaged  in  stoc^ 
raising  and  nslng  said  lands  for  that  purpose, 
and  tliat  on  January,  1895,  tbe  grass  upon  his 
land  was  burned  off,  and  that  tbe  ftre  which 
caused  the  graaa  to  bum  vraa  kindled  by 
sparks  escaping  through  the  negligence  of  the 
defendant  from  an  engine  operated  by  defend- 
ant vpon  the  road,  and  each  plaintiff  alleged 
the  several  Items  of  damages  austalned  hy 
him  from  the  fire,  as  well  as  the  aggregate 
amount  of  hla  damages.  Tbe  q>eciflc  acta 
at  negligence  wblcfa  eadi  plaintiff  charged  tbe 
defendant  with  were  that  on  or  about  the  Utb 
ot  January,  189f>.  the  defendant  by  the  groas- 
carelessness  and  negligence  of  Ita  employO^ 
and  for  want  of  proper  aj^anees  to  Its- 
engine,  and  by  using  defective  engines,  per- 
mitted q;»arkB  of  fire  to  escape  from  Ita  said 
engines,  which  set  ftre  to  plalntUTs  land  and' 
otlier  lands  adjoining,  and  thereby  the  grass 
on  said  lands  was  buraed,  and  tbe  turf  in- 
jured. The  defendant  answered  each  suit  by 
general  and  special  ezceptiona,  and  by  general 
denial,  and  by  vcdal  |4ea  In  confessiiKi  and 
avoidance,  which  plea  admitted  that  the  fire 
was  kindled  by  sparks  from  Ita  engine,  on  the 
day  aforesaid,  but  aToned  tiiat  Ms  o^ne  waa 
equipped  wttfe  all  the  appUancea 
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tas  designed  to  prevent  flre  from  eecf^iilag 
from  locomotires  wfatcb  practical  experience 
on  railroads  had  demonstrated  to  be  among 
the  best  known  for  this  purpose,  and  that  said 
appliances  were  at  the  time  the  fire  was  kin- 
dled in  good  condition,  and  that  the  engine 
from  which  the  flre  escaped  was  carefully 
operated  at  the  time  by  careful,  competrat, 
and  experienced  employes,  and  that  there  is 
DO  appliance  known  to  the  mechanical  world 
which  will  absolutely  prevent  the  escape  of 
fire  under  any  and  all  circumstances  from  an 
engine  In  motion,  although  said  appliances  be 
In  good  condition,  and  the  engine  carefully 
and  skillfully  operated,  and  that  the  fire  com- 
plained of  by  plaintiffs  did  not  originate  upon 
Its  right  of  way,  but  was  started  upon  ground 
lying  out  of  and  beyond  Its  right  of  way. 
Each  fact  alleged  In  this  special  plea  was 
proved  by  the  testimony  of  several  .witnesses, 
all  of  whom,  except  one,  were  employfis  of  the 
defendant,— the  engineer  and  fireman  In  con- 
trol of  the  engine  at  the  time  of  the  flre,  and 
an  employ^  at  the  roundhouse  In  the  city  of 
Houston,  whose  special  duty  was  to  examine 
the  engines,  and  the  flre  apparatus  attached 
to  them,  which  were  operated  upon  defend- 
ant's road  between  Houston  and  Beaumont 
The  fourth  witness  who  testified  that  tha« 
was  no  appliance  known  to  mechanics  which 
would  perfectly  protect  from  fire  from  mov- 
ing steam  engines  was  a  mechanic  of  large 
experience,  and  was  not  In  the  employment  of 
the  defendant  company.  Upon  trial  of  the 
cause,  verdict  and  Judgment  was  rendered  for 
each  of  the  plaintiffs  for  a  deflnlte  amount. 
Tbe  defendant  moved  for  a  new  trial,  and,  its 
motion  being  refused,  defoidant  ^ipealed  to 
this  court. 

Appellant  submits  many  assignments  for 
our  decision,  but  we  shall  not  discuss  many  of 
them.  The  case  must  be  reversed,  and  we 
shall  only  refer  to  so  many  of  the  assignments 
as  may  be  necessary  to  Indicate  the  reasons 
upon  which  our  decision  is  based.  It  Is  now 
firmly  established  by  repeated  decisions  of  our 
supreme  court  that,  when  it  is  shown  that  a 
pialntifF  has  sustained  injury  from  a  fire  set 
by  sparks  from  a  moving  engine  operated  by 
the  defendant  the  law  presumes  negligence, 
and  the  burden  rests  upon  the  defendant  to 
rebut  and  overcome  this  presumption;  other- 
wise, the  plaintiff  is  entitled  to  a  verdict.  And 
it  seems  to  be  equally  well  settled  that  the 
railroad  may  overcome  such  presumption  by 
proving  by  credible  testimony  that  Its  engine 
was  equipped  with  appliances  for  the  preven- 
tion of  the  escape  of  flre,  which  experience 
has  proved  to  be  of  the  best  for  that  purpose, 
and  that  said  appliances  were,  at  the  time  of 
tbe  flre,  in  good  condition,  and  the  engine  was 
carefully  operated  by  competent  skillful,  and 
experienced  employes.  This,  as  we  have  said, 
was  shown  by  the  defendant  by  several  wit- 
nesses, whose  testimony  was  In  no  wise  dis- 
credited, unless  It  be  by  the  single  fact  that 
another  flre  was  prevlowdy  set  by  the  same 
■mgliie,  operated      the  same  vmjfiafyfie.  Imt 


a  short  dlatuce  ^  iltOe  tmr  a  mll^  ftom 
the  file  of  whldi  pUntUte  comidaln,  and  at 
an  Intoral  of  time  only  necessary  for  tbe  paa- 
sage  of  the  train  from  tbe  lAue  at  tbe  flrsf 
fire  to  that  of  tbe  second. 

At  this  stage  of  the  trial,  the  plaintiffB  were 
permitted,  over  the  objection  of  the  defoidant 
to  read  to  the  Jury  a  snbiKena,  for  the  gen- 
eral manager  of  the  defendant  company,  ctnn- 
manding  him  to  attend  the  trial  of  the  cause, 
and  to  bring  with  him  all  books  and  records 
pertalnii^  to  repairs  made  on  tbe  engto  > 
which  set  out  the  flre  complained  of,  between 
the  1st  day  of  January,  18&i,  and  the  Ist  day 
of  January,  189S,  together  with  the  return  of 
the  sheriff  upon  the  subpoena,  showing  Its 
execution;  and  the  reading  of  this  subpom:! 
with  the  return  showing  Its  execution,  by 
reading  same  to  the  witness  Van  VIeck,  thi' 
general  manager  of  the  defendant  by  th^- 
sheriff  of  Harris  county,  is  assigned  as  error. 
Upon  cross-examination  of  one  of  defendant')! 
witnesses.  It  was  developed  that  a  record  was 
kept  of  all  the  repairs  done  upon  the  engtoes 
of  defendant,  and  this  wltoess  had,  on  his 
examination  In  chief,  testified  that  the  spark 
arrester  In  the  engine,  at  the  time  of  the  firp. 
was  placed  In  the  ^glne  hy  witness  in  De- 
cember, IHH;  and  it  also  apiteared  from 
the  testimony  of  one  of  defendant's  witness^ 
that  these  spark  arresters  lasted  from  six  1» 
eight  months.  The  witness  Van  VIeck  wa» 
summoned  to  appear  on  the  20th  of  Novem- 
ber, the  day  on  which  it  was  agreed  that  all 
of  the  cases  should  be  tried  together  by  ono 
Jury,  and  by  mistake,  it  seems,  three  of  tht* 
cases  were  set  down  for  trial  on  the  20th.  ami 
the  other  two  were  set  for  tbe  24th  of  Novem- 
ber; that  the  cases  set  for  the  20th  were  not 
reached  for  tilal  before  noon  of  the  22d,  and. 
under  a  rule  of  the  court  these  cases  stotti 
continued  for  the  term,  and  the  witnesses  werv 
discharged  for  the  torm;  and  that  thereafter 
It  was  agreed  that  all  five  of  the  cases,  with 
the  consent  of  the  court,  should  l>e  tried  on 
the  24th  of  November;  and  on  that  day  l>oth 
parties  answered  "Ready,"  no  motion  for  con- 
tinuance being  made  by  either  party.  When 
the  witness  Van  VIeck  was  called,  and  failed 
to  appear,  with  the  books  and  the  records  be 
had  been  commanded  to  bring  with  him,  the 
counsel  for  tbe  defendant  offered.  If  the  conn 
would  allow  him  30  minutes  to  do  so,  to  pro- 
duce both  the  witness  and  the  books  In  court. 
This  offer  was  made  in  the  afternoon,  and 
the  court  expressed  a  willlngnees  to  grant  the 
request  and  proposed  to  sdjoum  the  case  tmtil 
morning;  and  to  this  proposition  the  counsel 
for  plaintiffs  objected,  assigning  as  his  reason 
for  objecting  that  he  was  compelled  to  be  ab- 
sent from  the  court  on  the  next  day.  Van 
VIeck  and  the  books  were  in  the  city  of  Hou::- 
ton.  This  subpoena  could  be  admitted  In  evi- 
dence only  upon  a  refusal  of  the  defendant 
to  produce  the  documents  called  for  by  th^ 
subpoena,  and  only  for  the  purpose  of  prov- 
ing the  fact  that  the  defendant  bad  tefnsed 
to  pnt  Iti  records  tn  evidence,  that  ttw  Jory 
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ml^  detonnlne  wbettiar  or  not  Its  refund 
was  canwd  by  the  knowledge  of  the  defood- 
ant  tlut  Its  EWwdB  would  oomtiadlct  w  dl>- 
endlt  the  teetliDooar  <tf  Its  wltnomoB.  We  are 
of  the  opinkm  tluit  the  facts  do  not  sbow  a  re- 
fnaal  Igr  tbe  defendant  to  obey  the  aut^Mena, 
or  eraa  an  tmwlIUnsness  to  do  ao;  and  It  was 
therefore  error  to  admit  the  anbpoena  In  evi- 
dence,—an  error  calcnlatod  to  influence  tbe  jn- 
ry  In  reaching  th^r  oonclaslon  iqwd  tbe  Issae 
of  negligence  ni  man. 

The  elgbteenUi  asslKninent  of  error,  we 
think,  Is  well  made,  and  abould  be  sustained. 
The  verdict  is  not  warranted  by  tbe  evidence, 
and  the  court  should  have  set  tbe  verdict 
aside,  and  granted  a  new  trlaL  For  the  er- 
rors indicated,  the  Judgment  Is  reversed,  and 
the  cause  remanded.   Reversed  and  remanded. 


W^LDER  et  al.  v.  McCONNELL  et  ui.  > 
(Court  of  Civil  Appeals  of  Texas.  Nov.  13, 
1897.) 

BUBU.  H0I1B8TIAI>— BkiKOINO  WITHIN  ClTT 

Limits. 

Plalntifb  set  apart  a  foui^acre  block  as 
their  rural  homeatead,  under  Bev.  8t  art  2408. 
They  divided  the  block  Into  three  lots  inclosed 
hj  fences,  and  erected  a  house  on  each  lot,  and 
lived  in  one  of  the  houses,  and  rented  the 
others,  applying  tae  rentals  to  their  support 
Hddj  that  the  whole  block  was  exempt  to  uiem 
as  a  homestead,  though  it  became  inclnded 
within  the  limits  of  an  adjacent  city,  where  the 
citf  extended  its  boundary  lines  without  ^tr 
consent 

Appeal  from  district  court,  Parker  county; 
J.  W.  Patta^on,  Judge. 

Injunction  by  Isaac  McConaell  and  wife 
against  George  Wilder  &  Co.  and  others. 
From  a  Judgment  for  plalntiftBy  defendants 
appeal.  Affirmed, 

H,  8.  Uoran,  for  appellants,  John  W. 
Squyrea  and  B.  L.  Btennis.  tor  appdlees. 

HUNTER,  J.  This  salt  wu  brought  by 
the  appellees,  Isaac  McConnell  and  wUe,  on 
January  27.  1897,  to  eijoln  the  sale  of  a  lot, 
with  dwelling  house  and  other  improvraaents 
thereon,  aituated  hi  the  city  of  Weatherford, 
levied  on  by  the  constable  by  virtue  of  an 
execution  tssued  on  a  Judgment  of  a  Justice 
of  the  peace  In  favor  of  George  Wilder  & 
Co.  against  Isaac  McConnell  for  $55.85  and 
costfi.  The  petition  for  injunction  set  forth 
tbat  the  lot  was  part  of  McConnell's  home- 
stead. The  case  was  tried  by  the  court  with- 
out a  Jury,  and  judgment  was  rendered  In 
favor  of  appellees  perpetuating  the  Injunc- 
tion, and  from  this  judgment  Wilder  &  Go. 
appeal  to  this  court,  complaining  that  the 
evidence  was  not  sufficient  In  law  to  sustain 
the  same.  No  condnsloos  of  fact  were  filed 
by  the  court,  but  the  following  recital  ap- 
pears In  the  judgment:  "And  the  court,  hav- 
ing heard  the  pleadings  of  the  parties  read, 
and  having  heard  the  evidence  and  argument 
of  counsel,  finds  and  holds  that  the  land  In 


controvMsy  In  thte  salt  la  a  part  ol  the  rural 
homestead  of  plaintiffs,  and  that  the  tempo- 
rary Injunction  heretofore  granted  in  this 
cause  should  be  popetnated."  A  statement 
of  facts  Is  contained  in  the  record,  from  whicb 
we  find  the  following  oondualons  of  fact: 
Hie  lot  In  controvert  Is  76x160  feet,  and 
had  at  tbe  time  of  the  levy  a  dwdllng  house, 
with  four  rooms  and  a  front  porch,  fronting 
to  the  west,  on  a  puUIc  street  of  the  city 
of  AVeath^ord,  known  as  "Bois  d'An 
Street"  It  was  fenced  off  to  itself,  and  in 
the  rear  hereof  was  a  stable  and  shed  and 
a  privy,  and  back  of  tbe  stable  lot  was  a 
garden  spot  In  fact,  tbls  lot  and  cm  ot 
similar  size,  arrangement  and  Improvements 
adjolnii^  It  on  the  south,  were  fenced  off 
from  each  other  and  from  the  lot  on  the  north, 
on  which  aro^ees'  reddenoe,  stables,  bams, 
lots,  and  other  necessary  Improvonents  were 
located,  and  where  they  at  the  time  resided, 
dalming  all  the  lots  mentl<med  as  their  home- 
stead. Thehr  homestead  as  daimed  mis  a 
fonr^cre  block,  which,  together  with  a  five- 
acre  Uock  adjoining  It  was  by  them,  in  1890, 
designated  as  their  homestead,  under  tbe  pro- 
visions of  our  Revised  Statutes  (article  2408); 
and  in  the  spring  of  18^,  having  sold  their 
five-acre  block,  appdlees  built  the  tiiree 
houses  and  the  Improvements  mentl<Hied  aa 
this  fonr«cre  Uock,  dividing  eacb  lot  off 
by  partition  fences  to  Itself.  On  the  two  lots 
on  the  north  side  of  the  four-acre  block,  be- 
ing each  75  feet  wide,  they  placed  their 
dwelling  bouse,  bams,  lota,  well,  etc.,  with  the 
parpose  o£  residing  therem;  while  on  the 
two  lots  76  feet  wide  each,  they  placed  the 
dwelling  houses  and  other  improvements 
named,  for  the  purpose  of  renting  them  to 
tenants  and  applying  the  rentals  to  their  sup- 
port. They  were  old  people,  the  husband 
being  78  years  of  age,  and  had  to  rely  nptm 
tbe  income  produced  by  this  property,  it 
seems,  for  their  su^wrt  and  malntoiance. 
These  buildings  and  Improvements  were  all 
placed  on  the  four-acre  block  prior  to  March 
1,  1S63,  and  while  It  was  outside  the  dty 
limits  of  Weatherford,  and  while  the  block 
constituted  their  rural  homestead.  After- 
wards, however,  on  April  6,  1898,  the  south 
boundary  line  of  the  city  was  extended,  with- 
out their  request  or  consent  to  the  south  and 
east  lines  of  the  four-acre  block,  so  as  to 
place  this  four-acre  block  exactly  in  the  south- 
east comer  of  the  dty  corporation.  After 
the  dty  lines  were  thus  extended,  the  city 
proposed  to  them  that  If  they  would  set  hack 
their  t&ice  20  feet  from  their  west  boundary 
and  6  feet  from  their  south  boundary,  it 
would  grade  and  gravel  streets  on  thdr  west 
and  south  boundaries,  and  this  they  agreed 
to;  and  thus  Bois  d'Arc  street,  on  their  west, 
and  Akard  avenue,  on  their  souHi,  were  open- 
ed and  established,  and  graded  and  graveled. 

Since  this  block  was  taken  within  the  cor- 
porate limits  of  tbe  dty,  down  to  tbe  time  of 
the  levy  no  changes  had  been  made  in  the 
lines  and  fmces  of  tbe  lots,  but  ttie  appdleea 


1  Writ  of  error  granted  by  supreme  court 
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OOBttnoed  to  rant  tbt  two  lots  on  tbo  wmUi 

of  the  block  wbeucrrer  tbey  covld  get  teaantB, 
sua  uted  them  tor  no  other  purpose.  The 
tnuuita  vho  occupied  the  lot  lerled  upon, 
boverer,  In  many  iastancefl  paid  the  rents 
by  manaal  serrlceB  In  asilstlng  appellees  In 
tbxAr  household  work  and  work  about  their 
garden,  lota,  and  staUes.  The  appellants' 
Judgmoit  and  eiecotlon  were  valid  and  nib- 
■tttlnc  claims  agalnat  Isaac  McConnell,  and 
were  levied  on  one  of  the  south  lots,— the 
one  lying  next  to  appellees'  residence  lot  on 
the  south,  being  76x100  feet.— whereby  they 
have  fixed  a  valid  Hen  on  said  lot,  tmleas  tt  is 
part  of  appellees'  homestead.  Upon  these 
tacts,  we  ar«  of  opinion  that  the  Judgment 
of  the  district  court  was  correct.  It  Is  dear 
that  this  entire  block  of  four  acres  was  the 
htunestead  of  anwllees  at  the  time  the  city 
Umlts  were  extended  around  tt  It  being 
their  homestead  then,  and  not  subject  to  ex- 
ecution, the  extension  of  the  boundary  lines 
of  the  dty,  espedally  without  tbdr  request 
or  consent,  could  not,  in  our  Judgment,  de- 
prive them  of  the  right  to  contlnne  to  use 
the  im>perty  afterwards  the  same  as  they  had 
done  before,  without  subjecting  themselves  to 
the  danga-  of  being  stripped  of  it  by  execution 
eredltora.  It  did  not  thus  lose  Its  character 
as  a  rural  homestead.  We  find  no  error  In 
(he  judgment,  and  It  Is  therefore  affirmed. 

On  Bebeartng. 


(Dec.  31.  1807.) 

In  the  argument  of  this  motion  appellants' 
counsel  calls  our  attention  to  some  errors  we 
made  In  the  findings  of  fact,  whldi  the  coun- 
sel considers  material  to  appellants*  ease,  and 
which  we  take  occasion  to  correct,  thot^h  we 
consider  the  changes  which  we  here  make 
wholly  Immaterial.  Counsel  earnestly  com- 
plains that  we  place  the  four^cn  lot  "ex- 
actly In  the  southeast  corner  of  the  city 
corporation,"  Insisting  that  the  line  of  the 
dty  boundary  was  extended  one-half  mile, 
and  that  this  four-acre  block  was  about  mid- 
way between  the  old  line  and  the  new  one. 
and  was,  therefore,  about  a  quarter  of  a 
mDe  from  the  new  boundary  line  of  the  city; 
and  we  find  accordingly. 

Again,  it  Is  requested  as  highly  mat«lBl 
that  we  find  that  Zeb  Burton  bought  a  lot 
from  appellees  out  of  this  homestead  block. 
It  does  appear  from  the  record  that  In  the 
aprlng  or  summer  of  1S96  appellees  hired 
Burton  to  dig  a  well  on  the  north  or  resi- 
dence lot,  and  paid  him  tiiCTefor  by  conveying 
him  78x167  feet  off  the  south  side  of  the 
tdock,  near  the  southeast  comer  thereof.  At 
the  time  of  the  trial  Zeb  Burton  lived  on  the 
lot  ai^llees  conveyed  him  for  digging  the 
well,  and  at  that  time  Will  Clanton  and  Mrs. 
Lfcwis  lived  east  of  Burton's,  and  people  lived 
all  around  the  homestead  block;  but  the  r«c- 
ord  nowhere  discloses  how  near  they  lived 
to  It,  nor  does  It  show  when  they  built  their 
brnwes.    We  Uieae  additional  fbcts 


«s  wbOUy  bnaBtarlal  to  tte  qneattan  inrlrtnl 
In  tkte  case,  as  ruled  In  the  orlgiDal  optnVwii 
Unless  thasa  taonstB  had  been  built  around 
mWdleea'  boowstead  blodc,  ae  to  audn  a 
town  or  village  there  before  he  bnOt  bin  ten- 
emoit  honaea,  the  fact  would  cat  no  flsaxe  In 
determining  his  right  to  build  teawnrnt 
bonsca  on  hla  rural  homestead,  and  rent  ttaen 
contlnuoualy.  either  for  money  rent  or  for 
servlcea  in  and  about  his  homestead  afCalrs. 
The  motion  for  rehearing  !■  orermled. 


BOWMAN  V.  TEXAS  BREWING  OO.' 
(Court  of  CivD  Appeals  of  Texas.    Dec  4. 
1897.) 

tVJVRT  TO  SbkVANT  — NBGUOESGE— EVIDESCS— 

Ql'IMtio:!  for  Jokt — AosxcT. 

1.  Whether  a  flaw  in  an  iron  clip  on  a  waicun 
is  an  obvioas  defect,  and  such  as  woold  remln 
it  dangerous  for  a  servant  to  use,  Is  a  qnestioo 
of  fact  for  the  jury. 

2.  Whether  a  defect  la  a  wagon  was  such  thai 
an  ordinarily  prudent  serrant  would  consider  it 
dangerous  to  use  is  a  question  of  t^ct  for  the 
Jury. 

a.  Whether  defendaut  was  guilty  of  neeii- 
gence  in  furnishing  his  servant  with  certain 
horses,  without  warning  him  of  their  dugeroos 
character,  is  a  question  for  the  jary. 

4.  Where  there  is  any  evidence  to  aupport  a 
cause  of  action,  the  issue  of  fact  most  be  sob* 
mitted  to  the  Jury.  ,  .  .  ».   

5.  A  brewing  company  fumlshed  horses  and 
wagon  to  deliver  beer,  and  furnished  a  place 
to  store  its  beer  until  it  was  sold  by  one  claim- 
ed to  be  its  agent;  and.  when  so  sold,  the  al- 
leged agent  paid  the  company  for  it.  Btta  to 
be  prima  facie  suffldent  evidence  of  agency  to 
sustain  a  finding  to  that  effect. 

Error  from  district  oonri;  Grsaraon  oiranty; 
Don  A.  Bliss,  Judge. 

Action  by  M.  H.  Bowman  gainst  tbe  Tex- 
as Brewing  Company.  Judgment  for  defend- 
ant, and  plalntur  brings  error.  Reversed. 

a  B.  Randdl,  for  plaintiff  in  error.  W.  R. 
Sawyers  and  Standlfer  &  Bppsteln,  for  de- 
fendant In  error. 

Reaeons  for  Rereraal. 

HUNTER,  J.  This  suit  was  brought  by  ap- 
pellant on  February  7,  1895,  to  recover  dam- 
ages from  appellee  for  personal  tnjnries  al- 
leged to  have  been  received  on  account  of  the 
broken  and  defective  condition  of  a  wagon, 
and  the  dangerous  character  of  a  pair  of 
borses,  which,  as  an  employfi  of  appellee,  he 
was  required  to  use  and  drive  In  and  about 
the  business  of  deliv«ing  beer  in  the  dty 
of  Denlson  from  the  storage  house  of  appeDee 
to  purchasers  and  consumers.  It  was  alleged 
that  app^ee  knew  of  the  defective,  broken, 
and  dangerous  condition  of  tbe  wagon,  mid 
the  dangerous  character  of  tbe  boraes,  and 
that  appellant  did  not  know  tbereof.  The 
allegation  relating  to  the  horses  Is  as  firitows: 
"That  both  and  each  of  them  were  then  and 
there  easily  frightened,  exeltaUe,  fractions, 
tmsafe.  and  dangerous  to  drive  for  tbe  oses 
to  which  they  were  then  and  there  put,"  etc. 
It  seems  that  appellant  was  emirit^ed  bf 
8anfi»a  St  BoBt  who,  aa  tbe  erldenee  tends  ts 
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;  show,  were  the  acentB  of  the  appellee  brew- 
1  lug  company  at  Deolaon,  Tex.,  and  that  they 
employed  him,  not  for  themeelreB.  but  for 
another.  The  horses  and  wagon  belonged  to 
appellee,  the  beer  belonged  to  appellee,  and 
the  appellee  had  a  place  for  storing  the  beer 
until  sold  by  Sanford  &  Son;  and,  when  so 
sold,  Sanford  &  Son  were  to  pay  to  appellee 
$2  per  and  $8  per  barrel,  for  said  beer. 
The  oonrt,  In  making  out  the  statement  of 
facta  (for  the  attorneys  disagreed),  found  the 
abo7e  facts  to  have  been  prov^  Some  of 
the  evidence  offered  on  the  subject  of  agen> 
cy,  and  excluded  by  the  court,  did  not  em- 
body conclusions  of  the  witnesses,  but  the 
statement  of  facts,— general  in  their  nature, 
it  is  true,  but  competent,  nevertheless,  sub- 
ject to  cross-ejuimlnatlon  for  more  8i>ecl&c 
details,  both  as  to  the  facts,  and  as  to  their 
knowledge  thereol^  But,  as  we  feel  con- 
strained to  reverse  the  Judgment  on  other 
grounds,  the  questions  can  on  another  trial 
be  put  in  better  form,  and  the  objections  thus 
obviated. 

We  are  of  opinion  that  the  court  erred  tn 
giving  the  following  charge  to  the  Jury,  which 
Is  complained  of  by  appellant:  "The  testi- 
mony Introduced  before  you  lielng  insnfficlent 
in  law  to  sustain  a  verdict  for  the  plaintiff, 
yon  are  Instructed  to  And  for  defendant."  It 
would  be  im^per  in  na  to  discuss  tlie  evi- 
dence^ In  view  of  the  fact  that  another  trial 
before  a  Jury  must  be  had;  but  we  think 
that  th^  was  sufficient  evidence  on  both  al- 
legations of  negligence  to  require  the  court 
to  submit  the  issues  thus  raised  to  the  Jury. 

Mr.  Wood.  In  his  work  on  the  Law  of  Mas- 
ter and  Servant,  lays  down  the  rule  as  fol- 
lows:  "In  order  to  excuse  the  master,  It  Is 
not  enough  to  show  that  the  servant  knew 
the  machineiy  was  defective.    It  must  also 
be  shown  that  he  knew,  or  ought  to  liave 
known,  that  it  was  dangerous."  Wood,  Mast. 
&  S.  (2d  Ed.)  p.  749,  i  305.    We  thliik  tt 
staooid  have  been  left  to  the  Jury  to  deter- 
mine whether  the  crack  or  flaw  in  the  iron 
dip  was  a  real  defect  or  not    Tlie  court  has 
no  more  right  to  determine  that  a  crack  or 
flaw  In  an  iron  clip  Is  an  obvious  defect,  or 
tbat  ft  Is  a  defect  rendering  It  dangerous  to 
use  the  same,  than  be  has  to  decide  any  other 
fact  put  In  Issue  by  the  pleadings.    It  is  a 
question  for  the  Jury  to  decide,  and  this  right 
to  a  Jury's  decision  on  a  controverted  ques- 
tion of  fact  1>  guarantied  by  the  organic  law 
of  oar  state  government,  and  Is  Inherent  In 
oup  eyst^n  of  Jurisprudence.   If  appellant 
suspected  that  the  crack  or  flaw  was  a  defect, 
and  that  to  dk  It  In  that  condition  was  dan- 
gerous, the  Jury  might  have  found  tbat  his 
suspicions  were  removed  by  the  employer, 
and  that  he  was  thus  convinced  by  the  em- 
ployer, either  that  it  was  not  a  real  defect,  or 
tJiat  It  did  not  render  it  dangerous  to  use 
the  wagon.    Lasch  v.  Stratton  (Ky.)  42  S. 
W.  75di    And  it  was  also  a  question  of  fact 
wbettaer  an  ordinarily  prudent  man  would 
bare  oonsldered  the  flaw  or  etack  to  be  such 


a  defect  as  would  render  the  wagon  danger- 
ous to  use,  under  the  circumstances.  It  also 
api>ears  that  when  the  defective  clip  broke, 
and  the  singletree  fell,  the  horses,  scared  at 
It,  became  unmanageable  and  ran  away,  over- 
turning the  wagon  and  Injuring  the  appeHant. 
Whether  it  was  negligence  in  the  appellee  to 
furnish  such  horses,  without  informing  ac»- 
pellant  of  their  unsafe  character,  if  he  was 
not  BO  Informed  (and  be  aileges  that  he  was 
not).  Is  a  question  which  the  jury  ought  to 
be  permitted  flrst  to  pass  upon.  That  they 
ran  away  under  the  circumstances  might,  of 
Itself,  be  sufficient  eyldence  to  sustain  a  ver- 
dict MeCray  v.  RaUway  Oo.  (Tex.  S"p.)  a4 
S.  W.  96;  Fitzgerald  v.  Hart  O^ex.  Sup.)  IT 
S.  W.  SG9;  Stooksbury  r.  Swan,  86  Tex.  ST3. 
23  S.  W.  967;  Sack.  Instruct  Juries  (2d  Ed.) 
H  15,  81.  At  all  events,  we  know  of  no  taw 
which  declares  that  such  acts  as  the  app^ 
lant's,  under  the  dxcumstanees,  conatitnte 
negligence  per  se. 

In  Stooksbury  v.  Swan,  supra,  the  lamented 
Chief  JusUce  Stayton  said  that  article  728. 
Code  Cr.  Proc.  1879,  applies  In  terms  only 
to  criminal  procedure,  but  fairly  atatea  the 
rule  applicable  to  civil  cases,  and  said:  "The 
law  provides  that  'the  Jury  in  all  cases  are 
the  exclusive  Judges  of  the  facts  proved  and 
of  the  weight  to  be  given  to  the  testimony, 
'  except  where  it  Is  {oovlded  by  law  that  proof 
of  any  particular  fhct  la  to  be  taken  as  ei- 
ther conclusive  or  presumptive  proof  of  tlw 
existence  of  another  fact  or  where  the  law 
directs  that  a  certain  degree  of  weight  Is  to 
be  attached  to  a  certain  sjiecles  of  evidence.' " 
The  evidence  in  this  case  does  not  come  with- 
in the  exceptiuna  named.  If  the  Jury  are  "the 
exclusive  judges  of  the  facts  proved,"  a  Judge 
has  no  legal  right  to  invade  their  exclusive 
Jurisdiction.  Their  powers.  In  our  system  of 
Jurisprudence,  are  as  high,  as  sacred  from 
invasion,  and  as  well  defined  as  his;  and  be 
has  no  more  right  to  assume  the  [>erformance 
of  their  exclusive  functions  than  Lhcy  have 
to  arrogate  the  performance  of  his.  Of 
course,  he  may  grant  a  new  trial.  If  In  bis 
Judgment  the  evidence  does  not  sustain  the 
verdict;  but  where  there  Is  any  evidence  to 
support  the  cause  of  action  or  defen.se  plead- 
ed, the  issue  of  fact  must  be  submitted  to 
the  jury.  The  Judge  can  exercise  his  power 
over  the  verdict  except  in  the  absence  of 
evidence,  only  by  granting  a  new  trial,  Just 
as  the  executive  may  veto  an  act  of  the  legis- 
lature, though  he  may  not  defeat  or  obstruct 
its  passage;  and  so  regardful  la  our  law  of 
the  rights  of  the  Jury  and  the  sanctity  of  its 
verdict  that  only  two  new  trials  can  be  grant- 
ed by  the  Judge  to  each  party,  except  where 
the  jury  have  been  guilty  of  misconduct  or 
erred  in  matter  of  law.  Rev.  St  1885,  art. 
1372.  We  think  the  evidence  of  agency  was, 
clearly,  prima  facie  sufficient  to  have  sustain- 
ed a  verdict  In  favor  of  that  alleged  fact. 
For  these  reasons,  we  think  the  judgment  la 
this  case  ought  to  be  reversed,  and  the  cause 
Temanded  for  a  new  trial;  and  m  so  order. 
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^urt  of  Civil  Appeals  of  Tezu.  OeL  16* 
1897.) 

•COHTBSTBD  ElBOTION  PkoCEBDIKOB  — BBVIBW  BT 

Writ  op  Ekkor. 

1.  Bey.  St  180S.  art  1383  et  teq.,  aathoririnx 
an  appeal  or  writ  of  error  to  be  taken  from 
JudgmeotB  rendered  in  "civil  cases,"  do  not  ap- 
ply to  a  contested  election  proceeding  under 
the  statate,  as  it  is  not  a  civu  case. 

2.  Bev.  St.  18S5,  art.  ISOlb,  authorizing  an 
'^'VPeiil"  from  a  jodgment  rendmd  in  a  con- 
ceit election  proceeding,  does  not  embrace  pro- 
.ceedlngB  by  writ  of  error. 

Error  from  district  court,  VdXa  coonty; 
Howard  Templeton,  Judge. 

Proceeding  by  S.  B.  Turbevllle  agcinst  S.  P. 
Buclder  to  contest  an  election.  Judgment  for 
plalntltr,  and  defendant  brought  error.  Dts- 
JDlssed. 

Hazlewood  &  Smitb,  Sharp  &  Banister,  and 
Perkins,  Gilbert  &  Perkins,  for  plaintiff  Id 
«rror.  L.  h.  Wood,  Ed.  H.  Bennett,  and  Jas. 
Putteson,  tor  defendant  In  error. 

FINLBY,  0.  J.  The  moUon  to  dlsmls  the 
writ  of  error  sued  out  In  this  proceeding  >8 
based  upon  the  proposition.  In  part,  tliat  the 
proceedings  of  the  trial  court  could  only  be 
reviewed  In  this  court  by  means  of  an  appeal; 
that  the  writ  of  oror  does  not  obtain  in  a  trLd 
«f  this  character,  llils  is  t  contested  election 
proceeding,  and  ttie  writ  of  error  seeks  to 
have  us  revise  a  Judgment  of  the  district  court 
■Of  Delta  county  rendered  in  such  contest  The 
contest  Is  over  the  office  of  sheriff  of  Delta 
<vnnty,  each  of  the  parties  to  the  contest  clalm- 
Ing  that  he  was  elected  to  the  office  by  the 
people  on  the  3d  day  of  November,  1896.  It 
appears  from  the  record  that  In  November, 

1896,  8.  P.  Buckler  was  awarded  the  certffi- 
«ite  of  election  by  compctwit  authority,  and 
duly  qualUled  as  sheriff  of  Delta  county.  8. 
B.  Turbevllle,  who  was  the  opposing  candidate 
At  the  election,  contested  the  election  in  the 
district  com-t  of  Ddta  county,  imder  onr  statute 
providlni?  for  the  contest  ot  elections,  which 
waa  tried  by  said  court,  and  resulted  in  a  judg- 
ment or  decree  of  said  court  rendered  April  3, 

1897.  declaring  the  election  tax  sheriff  void, 
and  direcUng  the  county  judge  of  the  county 
to  order  a  new  dectlon  to  fill  said  office.  No 
appeal  was  taken  from  this  decision,  and  on 
April  6,  ISOT,  after  the  adjournment  or  the 
court  for  the  tenn,  the  county  judge  ordered 
the  election,  in  obedience  to  the  judgment  to 
take  place  Majr  l,  1S9T.  The  election  was 
held  upon  said  date,  both  of  the  contesting 
parties  being  candidates  at  said  election;  and 
May  10,  1897,  S.  B.  Tnrbevllte  was  declared 
elected,  and  awarded  the  certiflcate  of  Section 
by  the  commissioners'  court,  and  he  duly  qnal- 
Ifled  as  sheriff  of  the  county.  On  May  11th 
following,  S.  P.  Buckler  sued  out  this  writ  of 
«rror  from  said  judgment  of  the  district  court, 
declaring  the  former  election  Told,  and  dlrect- 

>  Application  for  writ  of  error  dtsmisied  for 
want  (Ht  jurisdiction. 


Ing  the  holding  of  the  new  one;  and  the  ques- 
tion is.  does  the  law  anthortze  the  revision 
of  such  Judgment  by  this  court  under  writ 
o<  error  procedure? 

It  Is  quite  clear  that  the  general  statute 
(Bev.  St.  1895.  art  1883  et  seq.)  authorfadng  an 
appeal  or  writ  of  error  to  be  taken  to  this  court 
from  every  final  judgm^t  of  the  district  court 
in  civil  cases  cannot  be  regarded  as  the  eonrce 
of  autliorlty  for  the  prosecution  of  a  writ  of 
error  from  a  Judgment  rendered  In  a  contested 
Section  case.  It  has  been  repeatedly  held  by 
our  supreme  court  that  a  contested  election 
proceeding  under  statute  Is  not  a  dvil  case, 
and  la  not  embraced  within  the  scope  of  sub- 
jects of  Jurisdiction  ordinarily  conferred  upon 
Judicial  tribunals.  It  has  been  held  to  partake 
of  a  political  nature,  not  a  matter  for  judicial 
determination,  and  that  constitutional  courts 
would  not  be  authorized  to  exercise  Jurisdic- 
tion over  such  a  controversy  In  the  absence  of 
express  authority  In  the  coustitatioo.  Wil- 
liamson V.  Lane,  52  Tei.  335;  Wright  v.  Paw- 
cett,  42  Tex.  203;  B<^rs  v.  Johns,  Id.  339; 
State  v.  De  Gress,  53  Tex.  387;  Seay  v.  Hunt. 
65  Tex.  558;  Sx  parte  Whitlow,  59  Tex.  271: 
Gibson  V.  Templeton,  62  Tex.  555;  State  r. 
Owens,  «3  Tex.  286;  State  v.  De  Gress,  T2 
Tex.  24ti,  11  S.  W.  1029.  Until  September. 
1S91,  when  our  present  constitution  was 
amended,  the  constitution  contained  no  express 
provision  In  relation  to  the  contest  of  election*. 
Our  amended  constitution  expressly  glrea  ju- 
risdiction to  the  district  court  "of  contested 
Sections."  Const,  art  S,  {  8.  In  the  creation 
of  this  court  the  constitution  does  not  me^i- 
tlon  contested  elections  as  one  of  the  subjects 
of  Its  jurisdiction.  But.  after  setting  forth 
i  subjects  of  Its  Jurisdiction,  it  Is  provided  thai 
It  "shall  have  such  other  Jurisdiction,  origfml 
or  appellate,  as  may  be  prescribed  by  law.*' 
Under  authority  of  this  general  jurlsdlctionsi 
clause,  the  legislature  provided  for  an  appeal 
In  contested  elections  to  this  court  Ber.  St. 
1805,  art  ISOlh,  and  Id.  ari.  090,  snbd.  4. 
Tliere  Is  no  question,  thoefore.  of  constitu- 
tional Jurisdiction,— either  as  to  the  trial  conrt 
or  tills  conrt  The  problem  for  solution  Is  the 
construction  of  said  article  ISOlh,  and  the  de- 
termination of  the  question  wbeth^  a  writ  of 
error  can  be  prosecuted  tmder  It. 

The  principles  heretofore  considered  art- 
valuable  and  pertinent  to  this  inquiry,  for 
the  reason  that  they  lead  to  the  conclusion 
that  the  subject  of  contested  elections  beloc 
a  matter  of  q>ecial  cognisance  and  expres- 
provlalon  In  our  constitution  and  atatdtes. 
and  not  embraced  In  general  provisions  re- 
lating to  civil  controversies,  we  must  deter- 
mine the  question  liefore  us  from  the  sp«' 
dal  provisions  relating  to  that  subject.  Th*' 
constitution  contains  no  provision  r^atin^ 
to  the  subject  of  appeal  or  writ  of  error  hi 
contested  election  proceedings.  The  only 
constitutional  provision  touching  the  mat 
ter  of  contested  elections  is  to  be  found  Id 
article  6,  |  a  where  original  Jorlsdlcttoo  if 
expressly  given  to  the  d^trlct  court.  Tbf 
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only  authority  to  be  found  for  a  revision  of 
the  trial  proceedings  In  a  contested  election 
Is  embraced  in.  ttdt  pTOTislon  of  onr  stat- 
utes: "Eltlier  the  contestant  or  coatestee 
may  appeal  from  the  judgment  of  the  dls- 
ii-lct  (oui-t  to  the  court  of  civil  appeals,  un- 
<l«i'  the  same  rules  and  reffulations  as  are 
provided  for  appeals  in  civil  cases,  and  such 
cases  shall  have  precedence  in  the  court  of 
civil  appeals  over  all  other  cases."   Bev.  St. 
isOu^  art.  ISOUi.   It  win  be  seen  that  this 
provision  authorlzea  an  appeal  under  the 
tuune  rulea  as  are  provided  for  appeals  In 
RtvU  cases.   It  Is  contended  by  counsel  <^ 
posing  the  motion  that  this  language  should 
be  construed  to  embrace  proceedings  by 
writ  of  error.   It  is  lusisted  that,  under  our 
system  and  practice,  the  terms  "appeal"  and 
"writ  ot  error"  are  to  be  treated  as  mean- 
ing the  aame  thing,  and  therefore,  wherever 
the  statute  authorises  an  appeal,  it  should 
b«  held  to  give  also  the  right  to  writ  of  er< 
ror.    By  reference  to  chapter  19,  Bev.  St. 
18!)r>.  under  the  head  of  "Appeal  and  Writ 
of  Error."  it  will  be  found  that  the  statute 
provides  that  "an  appeal  or  writ  of  error" 
may  be  taken  In  civil  coses.   Article  1383. 
'I'he  appeal  must  be  tafcen  during  the  term 
of  court  at  which  the  judgment  Is  rendered. 
Notice  of  such  appeal  must  be  given  In 
open  court,  within  2  days  after  final  Judg* 
Qient,  or  2  days  after  the  motion  for  new 
*rlal  Is  overruled.   The  appeal  bond  Is  te- 
i|uired  to  be  filed  within  20  days  after  the 
'•xplratlon  oi  the  term  at  which  the  Judg- 
fuent  was  rendered.    If  the  term  may  by 
law  continue  more  than  8  weeks,  then  the 
iiond  must  be  filed  within  20  days  after  the 
notice  of  appeal  la  given.   Bev.  St.  189S. 
art.  1387.   The  party  taking  the  appeal  is 
i-alled  the  "appellant"   The  adverse  party 
is  coUed  the  "appellee."   Id.  art  1381.  The 
writ  of  error  may  be  Sued  out  at  any  time 
wlthlh  12  months  after  the  judgment  Is  ren- 
dered.   Article  1388.   The  method  Is  by  fll- 
iDg  petition  and  bond  with  the  clerk  of  the 
<  onrt  and  hating  citation  issued  and  served 
uiwn   the  adverse  party.    Articles  1380- 
1305.   The  party  suing  out  the  writ  la  called 
the  "plaintiff  Inerror,"  and  the  adverseparty 
Is  called  the  "defenduit  In  error."  Article 
1380.   These  provisions  relate  to  appeals 
and  writs  of  error  In  dvll  cases  generally, 
and  It  Is  clearly  manifest  that  there  are  pro- 
vided two  separate,  distinct,  and  materially 
different  methods  for  obtaining  the  revision 
by  aiqiiellate  courts  of  judgments  rendered 
by  trial  courts  of  ortgiiial  jurisdiction.   It  Is 
true  that  the  party  desiring  that  the  judg- 
inent  of  the  trial  court  In  clvU  cases  shall  be 
revised  has  the  option  of  adoptii^  the  meth- 
od of  appeal  or  that  of  wilt  error  to  bring 
the  case  Into  the  appellate  court  Either 
means  will  accomplish  the  end,  but  they  are 
separate  and  distinct,  and  must  not  be  con- 
founded.  The  terms  "appeal"  and  "writ  of 
error,"  as  used  In  the  statutes  covering  ap- 
peals la  dvll  cases  generally,  obviously 


mean  different  proceedings;  and  It  would 
seem  that  another  article  of  the  statute 
which  relates  to  a  special  proceeding,  and 
provides  only  for  an  appeal  therein,  should 
not  be  construed  as  embracing  the  right  to 
writ  of  error.  We  think  the  language  of 
the  statutory  provision  allowing  the  appeal 
requires  this  construction,  and  to  bold  other- 
wise would  overthrow  Its  plain  Import  But 
we  need  not  rest  our  decision  wholly  upon 
the  language  used  In  the  statute.  We  think 
It  clearly  appears  that  It  was  the  Intention 
of  our  lawmakers  that  controversies  over 
Sections  should  be  qteedlly*  terminated,  and 
for  this  reason  the  writ  of  error  was  not 
provided  as  the  means  of  revising  trials  in 
contested  elections.  Precedence  is  given 
sach  cases  ov«r  all  other  business  in  the 
trial  court  Bev.  St  1885.  art  1802.  When 
m  appeal  Is  takoi,  the  clerk  Is  required, 
without  delay,  to  make  up  and  send  the 
transcript  to  the  court  of  civil  appeals.  Id. 
art  1804L  The  court  of  clvU  appeals  Is  re- 
quired to  give  the  appeal  precedence  over 
all  other  business.  Id.  art.  1804h.  Why 
make  all  these  provisions  to  secure  a  hasty 
termination  of  the  controversy,  and  at  the 
same  time  give  12  months  In  which  to  carry 
the  case  up  by  writ  of  error? 

Our  supreme  court,  In  discussing  the  quo 
warranto  statute  on  motion  to  file  trans- 
cript on  writ  of  error  proceeding,  through 
Btayton,  G.  J.,  said:  "The  statute  regulattaig 
procedlngs  by  quo  warranto  provides  *that 
In  cases  of  appeal  to  the  supreme  court,  to 
which  either  party  shall  be  entitled,  the  said 
court  shall  give  preference  to  such  case,  and 
hear  and  determine  the  same  at  the  earilest 
day  practicable,  and  all  such  appeals  shall 
be  presented  to  the  term  of  the  cout  In  ses- 
sion at  either  tmnch,  or  the  first  term  to  be 
held  If  not  In  session,  after  judgment  has 
been  rendered  in  the  district  court'  Gen. 
Laws  1878  (8p.  Sess.)  p.  43.  The  third  sec- 
tion of  the  act  evidences  an  Intention  on  the 
part  of  the  legislature  that  this  character  of 
action  shaU  be  speedily  disposed  of  In  the 
district  courts.  The  fourth,  a  part  of  which 
we  have  quoted,  only  provides  for  an  ap- 
peal, and  requires  this  to  be  prosecuted  with 
greater  celerity  than  are  other  appeals.  The 
reason  for  this  Is  manifest,  and  the  purpose 
to  be  accomplished  through  such  proceeding 
could  be  entirely  defeated.  In  some  cases,  by 
the  delays  which  might  be  obtained  through 
a  writ  of  error  which  mi^  be  sued  out  at 
any  time  within  two  years  after  the  rendi- 
tion of  Judgment.  The  legislature  having 
provided  a  mode  and  time  within  which 
such  cases  may  be  brought  before  this  court 
for  revision,  we  are  of  the  opinion  that  it 
was  not  Intended  that  they  might  be  raised 
on  writ  of  error.  The  Judgment  of  the  dis- 
trict court  became  a  finality  when,  without 
excuse  for  the  delay,  the  plaintiff  In  errcn* 
failed  to  prosecute  his  appeal  within  proper 
time.  The  motion  to  file  the  tanscript  must 
therefore  be  refused,  and  it  will  be*  the  dutr 
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of  the  officers  charged  with  execDtlon  of  the 
judgment  of  the  district  court  to  see  that  It 
iB  doue."  Livingston  r.  State,  70  Tex.  893, 
U  &  W.  115. 

Oar  attention  Is  also  directed  to  the  case 
of  HaU  T.  Thode,  75  111.  173.  The  constltu- 
tlott  of  Illinois  In  force  when  this  case  arose 
provided  for  an  appeal  and  also  a  writ  of 
error  from  final  determinations  of  the  coun- 
xjr  cotirts.  The  Revised  Statutes  of  said 
state,  under  the  title  of  "Electtona"  (section 
128,  c.  46),  and  which  governed  the  case  of 
Hall  V.  Thode,  read  as  follows:  "In  all  cases 
of  contested  elections  in  the  circuit  courts 
or  county  courts  appeal  may  be  taken  to 
the  supreme  court  In  the  same  manner  and 
upon  the  like  conditions  as  Is  provided  by 
law  for  talLlQg  appeals  in  coses  In  chancery 
from  the  circuit  courts."  The  case  of  Hall 
T.  Thode  was  a  contest  In  the  county  court, 
under  the  statute,  for  the  office  of  clerk  of 
the  circuit  court  Hall  sued  out  a  writ  of 
error  from  tlie  Judgment  of  the  county  court 
to  the  supreme  court,  as  in  ordinary  casea 
On  motion  to  dismiss,  the  supreme  court 
said:  "Here  is  a  specific  remedy  provided  In 
a  q>eciflc  case;  not  one  arising  in  the  usual 
course  of  legMatlon,  but  exceptional.  It  Is- 
a  familiar  principle  In  such  cases  where  the 
organic  or  statute  law  has  given  a  specific 
remedy  that  remedy  must  be  pursued.  In 
contested  elections  before  the  county  court, 
the  remedy,  and  the  only  one,  to  correct  a 
supposed  error  In  the  judgment,  is  by  ap- 
peaL  In  our  opinion,  this  special  provision 
liaa  taken  away,  by  reasonable  implication, 
the  remedy  by  writ  of  error.  These  pro- 
ceedings are  purely  statutory,  having  no 
vigor  outside  of  the  statute.  And  it  ts  an 
unvarying  principle  that  the  requirement  of 
the  statute  must  govern  and  control  them. 
We  are  clear,  on  reason  and  authority,  that 
a  writ  of  error  does  not  lie  in  this  case,  and 
accordingly  Is  dismissed."  Hall  v.  Thode, 
75  m.  178. 

We  think  It  clear  that  It  was  not  Intended 
by  our  legislature  to  give  the  right  to  prose* 
cute  the  writ  of  error  in  contested  election 
caaes,  and  the  motion  to  dismiss  In  this 
came  la  tberefora  anatalned. 


OLIVER  et  ol.  v.  MOORE  et  al. 
(Court  of  Civil  Appeals  of  Texas.   Nov.  20, 
1897.) 

pAETKBimniP— ItrsTKoorroirs  —  Ibsdks  —  Inoouixa 

Pa  KTN  BKS — Li  ABILITl  KB. 

In  an  action  against  three  parties  for  n  debt 
contnirted  in  the  Dame  of  one,  but  alleged  to 
have  been  a  partnership  debt,  the  other  two  de- 
nied the  partnership,  and  Id  a  special  answer 
aet  out  that  they  had  no  interest  in  the  profits 
or  losses  of  the  alleged  partnership  work,  and 
had  no  connection  with  the  other  party  until 
long  after  the  debt  sued  on  had  been  con- 
tracted, and  that  they  tlien  l>ecame  merely  in- 
dorsen  tor  him.  The  court  ^ve  a  gcueral 
charge  as  to  what  would  constitute  a  partner- 
ship between  the  parties,  and  instmcted  that 
diV  wan  Uabte  at  paxtBna  U;  at  any  time  prior 


to  the  time  at  which  the  debt  was  contractM!. 
they  were  partners  in  said  work.  BtU,  that 
the  two  defendants  were  entitled  to  an  instruc- 
tion that  thn-  were  not  liable  as  partners,  it 
after  the  debt  had  been  ccmtracted,  they  be- 
came partners  in  saU  work,  unless  th^  asaam- 
ed  or  agreed  to  pay  said  Indebtedness. 

Appeal  from  district  court,  DaUaa  conn^: 
Edward  Gray.  Judge. 

Action  by  J.  W.  Moore  againat  W.  J.  WJ- 
llams,  T.  J.  OllTtf,  aad  B.  C.  Storte.  Vnm  a 
Judgment  for  plaintiff,  and  from  an  orAer 
overruling  tbelr  motion  for  a  new  trial,  de- 
fcBidanta  Oliver  and  Storte  aweaL  BeTeraed. 

Geo.  H.  Plowman  for  appellants. 

BOOKHOUT,  J.  This  Is  a  salt  Instltut<^ 
February  17,  ISW,  by  J.  W.  Moore  against 
W.  J.  Williams,  T.  J.  Oliver,  and  R.  C.  Siorie. 
In  an  amended  petition,  filed  Novembw  13. 
1896,  i^hitlff  allied  that  on  January  U 
1882,  defendants  were  partners  In  tbe  con- 
struction of  a  system  of  water  works  at  Den* 
ton,  In  Denton  county,  Tex.,  under  the  firm 
name  of  W.  J.  Williams,  and  under  aald  firm 
name  bad  constructed  said  water  works,  and 
that  said  partnerablp  continued  until  January 
1,  1803;  that  on  Pebmary  13,  1893,  the  de- 
fendants, under  the  firm  name  of  W.  J. 
Williams,  entered  Into  certain  contracts  with 
plaintiff  to  make  excavations,  erect  the  neces- 
sary buildings,  and  lay  foundations  and  pipes 
necessary  In  the  construction  of  said  water- 
works, and  that  fdalntlff  performed  all  of 
said  work  in  accordance  with  bis  contract: 
that  on  July  16,  1802,  In  part  payment  for 
anld  work  and  services  performed  by  plain- 
tiff under  said  contract,  the  defendants,  under 
their  firm  name  of  W.  J.  Williams,  executed 
and  delivered  to  petitioner  their  two  certain 
proml880t7  notes,  for  $300  each,  payable  to 
the  order  of  plaintiff,— the  first  on  the  15tb 
day  of  AuRust,  1802,  and  the  second  on  the 
3lBt  day  of  August,  1882,— with  10  per  cent. 
Interest  per  annum  after  maturity,  and  10 
per  cent  attorney's  feea  if  placed  in  tbe 
hands  of  an  attorney  for  collection.  There 
was  no  answer  filed  by  defendant  W.  J. 
WUllama.  The  defendants  Oliver  and  Storie 
answered  by  general  denial,  and  a  denial  of 
tbe  partnership  with  Williams  under  the 
name  of  W.  J.  Williams;  and  farther  an- 
swered that  on  Febraary  11,  1882,  Williams, 
for  himself,  and  before  these  defendants  bad 
any  knowledge  or  notice  of  the  same,  enteretl 
into  a  contract  with  tbe  Denton  Water. 
Light  &  Power  Company  for  the  eonstruciicm 
of  a  ayst^  of  waterworks  In  the  city  of 
Denton,  Tex.;  and  on  said  date,  and  prior  to 
defendants'  having  any  knowledge  of  the 
same,  contracted  with  plaintiff,  Moore,  to  do 
certain  work  In  tbe  construction  of  aald  wa- 
terworks; and  thereafter  plaintiff,  Moore, 
wttbout  any  knowledge  upon  tbe  part  of  these 
defendants,  entwed  upon  the  performance  of  i 
said  work  for  aald  Williams,  and  did  certain  | 
work  under  said  contract  In  the  constractlou 
of  said  waterworks.  That  dtf  cndantB  OUra- 
Md  Btorie,  on  Maicb  19k  UK,  «0M«  to  taial 
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MM  WllUaoia  mon^,  and  Indorsed  papa  for 
him,  for  material  to  erect  Mid  waterworks, 
for  which  saM  Williams  aereed  to  pay  them 
10  par  cent.  Interest  on  the  same  by  the  Ist 
day  of  July,  1898.  and  as  security  for  said 
loan  aald  Will  lams  assigned  to  them  certain 
bonds  auil  stock  to  be  Issued  to  hUn  by  said 
Denton  Water,  Light  &  Power  Company,  and 
further  agreed  to  give  them,  as  a  bouns  for 
said  loan,  a  certain  amomit  of  bonds  of  said 
Denton  Water,  Ught  4t  Power  Company. 
That  they  never  were  partners  with  aald 
Williams  In  the  constractlou  of  said  water- 
works, had  no  Intwast  in  Its  pcoflts,  nor  did 
they  share  any  of  Its  lossea,  and  that  plain- 
tiff did  the  work  for  WUUams  under  contracts 
made  by  him  li»is  before  defendants  OUver 
and  Btorle  had  any  connection  with  said 
WlUlams,  and  that  whatever  work  was  done 
by  plalnticr  upon  aald  waterworks  was  done 
for  aald  Williams  and  at  his  request,  and  not 
at  the  Instance  <a  request  ol  these  defend- 
ants.  That  idalntiff,  Moore,  accepted  the 
notes  of  B&ld  Williams,  and  had  never  made 
any  demand  on  these  defendants  for  the 
payment  of  same  until  In  February,  18M,  just 
previous  to  the  flUng  ot  this  sulL   The  an- 
swer was  duly  vwaai  to  by  both  defendants. 
There  was  a  trial,  which  resulted  In  a  verdict 
by  a  jory  In  favor  of  plalntlfl,  Moore,  for  ttie 
amount  of  the  notes  sued  on,  with  Interest 
and  attorn^'s  fees,  TOffoa  which  Judgment 
was  duly  entered.   Oliver  and  Btorle  filed 
their  motion  for  new  trial,  which  was  over- 
ruled, to  whlfdi  ruling  they  excepted,  and 
liave  wpaaled  to  this  court. 

There  are  numerous  alignments  of  error 
by  appellants,  and  nearly  all  of  th«n  are 
directed  at  the  charge  of  the  court,  and  the 
refusal  by  the  court  to  give  wpeeUd  charges 
requested  by  the  defendante  Oliver  and  Sto- 
rie.  The  court  In  Its  general  charge  Instruct- 
ed the  Jury,  generally,  what  in  law  would  con- 
stitute a  partnerdi^  on  the  part  of  Williams, 
Oliver,  and  Storle;  and  further  told  than 
tliat,  U  they  believed  that  at  any  tbne  pre- 
vious to  the  leth  di?  of  July,  1882,  the  de- 
fendants were  partners  in  the  construction 
of  the  waterwwiu  at  Dentui,  then  they 
Bbottld  find  for  pialntlg  the  amount  ot  the 
notes,  principal,  Interest,  and  attorney's  fees. 
Tlie  defendants  Oliver  and  Storle  requested 
special  chai^eB  upon  the  Issue  embraced  In 
tbeir  special  anawer,  to  the  effect  that  If  W. 
J.  Wlllianu,  Individually,  entered  Inte  a  con- 
tract with  the  DeiMon  Water.  Ll^t  &  Power 
Company,  on  February  11,  1892,  for  the  con- 
struction and  erection  ct  Its  ^-stem  of  water 
works  at  Doiton,  Tex.,  and  thereafter,  on 
Kebruary  13,  18(K2,  he  Individually  entered 
Into  a  contract  wllh  the  ^IntifT  whereby  the 
plaintiff  was  to  perform  certain  parte  of  that 
work  In  the  laying  of  pipes,  etc.,  and  there- 
ufter  the  defendants  Oliver  and  Stwle  be- 
t-ame  Interested  in  said  work,  they  wfiuld  not 
lua  liable  or  bound  on  the  contract  made  be- 
tween plalntifC  and  W.  J.  Williams,  unless 
ij>^  assumed  or  agreed  to  pay  the  indebted- 


ness created  said  contnct  The  several 
qpectel  charges  requested  by  defendante  Oli- 
ver and  Storle  Invoked  the  law  governing  ttie 
liability  of  an  mcomlng  partner.  Bee  T. 
Para  Paitn.  (4th  Sd.)  K  336^  8&7,  and  notes. 
There  was  evidence  tending  to  iwove  the  mat- 
ters set  forth  In  the  special  pleadings  of  tbe 
defendante  Oliver  and  Sterte.  The  court  In 
ite  general  charge  entirely  Ignored  the  issues 
raised  by  the  pteadUigs  ct  said  defendants. 
These  d^endanta  were  snitiaed  to  bare  the  is- 
sues raised  hi  their  i^eadlngs,  and  te  suHiort 
which  evidooce  had  been  Introduced  tending 
to  establish  the  truth  of  the  same,  submitted 
to  the  jury;  and  the  ftillure  ef  the  coturt  to 
submit  the  same  to  the  Jury,  after  Ite  atten- 
tlim  had  been  called  to  the  matter  by  the 
several  apecial  charges  requested  by  s^  de- 
fendante, was  error.  We  do  not  feel  called 
vjfim  to  pass  iqioo  the  other  aarigUMnis  of 
error  raised  1^  appellante.  Because  of  the 
courts  refusal  to  sutoUt  to  the  Jnry  ttie  mat- 
ters of  defense  set  up  by  the  defendante  OUr 
▼er  and  Storte,  the  Judgment  is  reversed,  and 
the  cause  remanded. 


BOUTHWBSTEBN  MFU.  CO.  v.  SWAN. 
(Coart  of  Qvil  Anwals  (rf  Toaa.  Nov.  21^ 
1887.) 

OlVOKOa  — CoMMOItlTT  PKOPBtCTT  —  TbbSHSS  TO 
Tax  TlTJ-E— HOMMTBAD. 

1.  When  a  decree  of  divorce  is  entered,  and 
no  order  is  made  concerning  community  prop- 
erty, the  husband  and  wife  become  tenants  In 
common  ot  laud  hi  which  tbey  had  a  eonununity 
intereBt. 

2.  Where  a  man  and  his  divorced  wife  are 
tenants  in  common  of  land,  she  is  entitled  to  a 
homestead  la  her  share  of  the  property,  if  she 
livee  there,  and  raises  and  aupports  her  chil- 
dren. A  divorced  hasband  is  not  entitled  to 
claim  the  exemption  of  homestead  In  his  share 
of  the  community  property  by  the  fact  that  he 
worked  on  the  property  a  short  time  in  the 
capacity  of  an  employ^,  and  contributed  a  small 
amount  to  the  support  and  education  of  the 
minor  children,  who  were  llTlng  with  his  di- 
vorced wife. 

Appeal  from  district  court,  Kaufman  coun- 
ty; J.     Dlllard,  Judge. 

Trespass  to  try  title  by  the  Southwestern 
MannCactorlng  Company  against  Louisa  C 
Swan.  From  a  Judgment  for  defendant,  and 
from  sn  order  overruling  plalutiCra  motion  for 
a  new  ti'IaU  jdaintiff  appeals.  Reversed. 

On  November  SO;  1880,  J.  T.  Swan  and  U 
C.  Bwan  were  husband  and  wife,  and  had  a 
family  consisting  of  three  nlnor  dkildren; 
and  on  tbat  date  they  patebased  100  acres  vt 
land  In  Kanfnian  county.  Tex.,  from  Sarah 
B.  Boberte  and  her  husband,  U  Roborta. 
The  deed  was  made  to  Lotdsa  C  Bwan,  and 
recited  a  consideration  ot  C87&  cash  in  hand 
paid  by  Loutaa  C.  Swan  out  of  lisr  sepante 
estate^  and  the  further  consideration  that  ^ 
was  to  pay  off  a  balance  due  on  certain  notes 
held  B^dusk  aald  propwty,.  exeenfead  by  A. 
L.  Roberts,  payable  to  O.  B.  pavU;  aald 
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balance  being  $850.  J.  T.  Swan  moved  with 
hia  family  npon  Bald  laud,  buUt  a  house  and 
barn  th»%oii,  dug  a  well  and  cistern,  and 
made  other  Improremmts,  and  lived  thereon 
as  Us  homestead.  On  Febniar;  8,  1894,  the 
North  Texas  National  Bank  of  Dallas  re- 
covered a  Judgment  in  the  district  court  of 
Kaufman  county,  Tex.,  against  J.  T.  Swan  for 
the  sum  of  $1,6G5.DS.  An  abstract  of  this 
Judgment  was  duly  filed,  recorded,  and  ln> 
dexed  In  Kaufman  county  on  March  6.  1894. 
This  Judgment  was  transferred  by  the  North 
Texas  National  Bank  to  plaintiff,  the  South- 
western Manufacturing  Company,  on  Decem- 
ber ^,  1894.  On  August  21, 1«;)4.  L.  C.  Swan 
filed  suit  In  the  district  court  of  Kaufman 
county  against  J,  T.  Swan  for  divorra;  and 
on  September  18.  1884,  a  decree  was  entered 
granting  a  divorce  and  awarding  the  sole 
care  and  custody  of  their  children,  Josia, 
Claude,  and  Edna,  to  Mrs.  U  O.  Swan.  There 
was  no  disposition  whatever  made  of  any 
inroperty  by  the  decree.  Mrs.  L.  C.  Swan 
and  the  children  remained  in  possession  of 
the  homestead,  cultivating  and  using  it  as  th^ 
own.  J.  T.  Swan  moved  to  Houston  In  Mardi, 
18M.  and  Uved  there  untU  August.  1896.  He 
claimed  an  Interest  In  the  property  reason 
of  Its  havliv  t)een  purchased  with  community 
funds,  and  improved  by  the  community  estate. 
On  Novembtf  2,  1886,  It  was  agreed  between 
J.  T.  Swan  and  Mrs.  "L.  O.  Swan  that,  for  the 
purpose  of  settling  whatever  Intereat  J.  T. 
Swan  bad  tn  the  property,  she  (Mrs.  L.  C. 
SwaiO  would  execute  a  deed  to  him  for  45 
acres,  redtlng  a  cash  consldastlon  of  $1,200, 
and  that  J.  T.  Swan  was  to  inunedlatdy  deed 
It  back,  for  the  recited  consideration  of  $750 
cash,  and  a  note  for  $600  to  be  executed  by 
Mrs.  Lw  C  Swan  (J.  1.  Swan  retaining  a 
vendor's  lien  on  the  45  acres  of  land),  whldi 
note  waa  to  be  accepted  by  J.  T.  Swan  for  his 
Intereat  In  the  100  acres.  This  agreement 
waa  carried  out.  The  deed  was  made  by 
Mrs.  Jm  G.  Swan  to  X  T.  Swan  on  November 
2,  1886,  for  45  acres  of  land,  and  at  the  same 
dme  ttie  deed  was  made  by  J.  T.  Swan,  con- 
veying tlie  same  property  beck  to  L.  a  Swan; 
the  deed  reciting  a  cash  consideration  of  $700, 
and  the  promissory  note  of  Mrs.  Swan  for 
$B0O.  These  deeds  were  acknowledged  and 
ddlvered  on  the  same  day.  No  cash  was  paid 
In  this  transactloa  On  December  11,  1886, 
plaintiff  below  (appellant  here)  caused  an 
execution  to  be  Issued  on  Its  Judgment  (the 
aame  having  been  kept  alive  by  the  Issuing 
of  an  execution  within  a  year),  and  caused 
the  same  to  be  le^ed  opcm  tiie  46  acres  of 
land  described  In  the  deed  from  Mrs.  Swan 
to  J.  T.  Swan  of  November  2. 1896.  The  land 
waa  duly  advertlRed  and  sold  by  ttie  nherlff 
on  the  first  Tuesday  In  January,  1887,  and 
Md  in  by  tlie  aj^llant  The  amount  of  the 
bid,  leas  tiie  coats,  was  credited  upon  Its 
judgment. 

Hnttmaater  ft  Hufftnaster,  for  appellsnt  J. 
8.  Woods,  for  appellee. 


BOOKHOUT,  J.  (after  stating  the  facUi. 
This  Is  an  action  of  trespass  to  try  title,  tn- 
stltuted  by  appellant  against  34r&  U  C  Swnn 
to  recover  the  45  aei-es  of  land.  The  deffn  i- 
ant  pleaded  a  goieral  denial,  not  goUgr. 
and  that  the  same  was  tbe  homestead  of  her- 
self and  her  divorced  husband,  and  not  sub- 
ject to  levy,  and  alleged  that  the  land  was 
paid  for  out  of  community  funds  of  hen^cir 
and  her  divorced  husband,  and  that  the  recitM- 
tion  contained  in  the  deed  from  Roberts  atnl 
wife,  that  the  same  was  paid  for  out  of  li«>i 
separate  property,  Is  not  true.  And  she  fur- 
ther alleged  that  J.  T.  Swan  never  abandonni 
his  homestead  Interest  In  said  property,  c-liii^r 
before  or  since  the  divorce,  and  since  (he  dt^ 
cree  he  has  worked  upon  and  aided  in  Im- 
proving said  tract  of  land,  and  contributed  to 
It  1^  the  use  of  his  means  and  labor,  and  tluii 
she  and  her  divorced  husband  bad  the  right  t<> 
partition  and  divide  their  homestead  rlght> 
and  equities  In  said  land  free  from  any 
liability  arising  therefrom.  Plaintiff  filed  a 
supplemental  petition,  alleging  that  tbe  prop- 
erty was  purchased  with  the  separate  meaDu 
of  Mrs.  Swan,  and  that,  If  J.  T.  Swan  ever 
had  any  homestead  Interest  in  the  same;  be 
abandoned  the  same  long  prior  to  the  time 
that  plaintiff  acquired  Its  ri^ts  ther^  It 
also  set  up  the  divorce  lum^eedings.  and  al- 
leged that  after  the  granting  of  the  dlvnrc 
J.  T.  Swan  abandoned  hia  family  and  hla  sai-1 
home.  There  was  a  trial  with  the  aid  of  s 
Jury,  and  a  verdict  for  tbe  defendant,  upon 
which  Judgmrat  was  duly  mtered.  Plain 
tiff  filed  lis  motion  for  new  trial,  whldi  bein? 
ovoTuled,  It  excepted,  and  prosecutes  Its  ai> 
peal  to  this  court  The  ftete  above  aet  ow 
were  proven  nvon  the  trial. 

Under  our  view  of  the  law  of  tUs  case, 
we  deem  It  necessary  to  pass  npon  but  one  as 
slpunoit  of  error  presented  by  an>ellaiit  Ap- 
pellant's fourteenth  assignment  of  error  is  as 
follows:  'The  cotvt  erred  In  Instmetlnc  tb* 
Jury  as  foUowa:  The  Jury  are  further  In- 
stmeted  that  if  they  belteve  fkom  a  prt>- 
pondwance  of  the  evidence  that  the  land  In 
question  waa  occupied  and  Imiffoved  by  Mi>. 
L.  0.  Swan  and  her  husband,  John  T.  Swan, 
and  formed  a  part  at  their  bmnestead.  prior 
to  the  time  they  were  divorced,  S^t«>mbpr 
18, 1884:  and  If  tbe  Jury  further  bdleve  from 
tiie  evldMce  that  after  said  divorce  was  grant- 
ed It  was  agreed  by  and  betweoi  defendant 
L.  C.  Swan,  and  her  faufiband,  John  T.  Swan, 
that  she  (defendant)  should  eontlnne  to  osp 
and  occupy  said  land  as  a  part  of  tli^lr  home- 
stead, and  support  their  minor  diililraDu  and 
that  ahe  continued  to  use  said  laml  as  a  part 
of  said  htnnestead  until  November  2,  189n: 
and  if  the  Jury  further  bdleve  from  the  evi- 
dence that  on  November  2,  law,  whoi  she 
conveyed  said  land  to  John  T.  Swan,  it  was 
ui^enitood  and  agreed  between  said  parties 
that  he  should  Immediately  reconvey  same  to 
her,  and  that  said  arrang«n«it  waa  made  fOr 
the  purpose  of  adjusting  the  equity  rights  of 
John  T.  Swan  In  aald  luniMStead,  and  ts  make 
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d^endan^  L.  c.  Swan,  the  sote  owner  of 
the  same,  for  the  purpose  ot  snpportlng  and 
malntalnftig  their  minor  children,— thm  and 
in  that  event  the  Jury  are  Instructed  that  the 
Judgment  lien  claimed  by  phUntiff  did  not  at- 
tadi  to  aald  land  when  It  was  couTeyed  to 
John  T.  Swan  hy  defendant;  and,  If  mch  la 
the  caae^  the  deed  of  John  T.  Swan,  dated 
November  2,  1806.  placed  the  title  In  him 
to  said  land,  and  70a  abonld  find  tor  dtfinid- 
ant' "  The  principle  announced  In  the  fore- 
going charge  of  the  court  Is  In  direct  con- 
flict with  the  decision  of  onr  supreme  court 
in  the  case  of  KIrkwood  t.  Domnau,  80  Tex. 
647.  16  S.  W.  428.   That  was  a  suit  brought 
by  the  purchaser  from  a  divorced  husband  ct 
his  Interest  In  the  community  hranestead  of 
himself  and  divorced  wife;  against  the  di- 
\'orced  wife  and  ber  husband;  she  having  mar- 
ried again  after  the  divorce.  In  the  ffivorce 
proceedings  In  that  case  betweoi  Q.  W.  Alien 
and  Settle  Allen  there  was  no  dlfvoaltkm  made 
of  their  property.  There  were  minor  dilldren, 
and  they  remained  with  thehr  mother  up(m  the 
c-ommunl^  homestead.  She  supported  them 
without  the  assistance  of  her  divorced  husband. 
Allen,  the  divorced  husband,  executed  a  deed 
of  trust  to  secure  a  debt  be  owed.   The  debt 
not  being  paid,  the  deed  of  trust  was  fore- 
closed, and  the  propaty  bought  tn  by  ap- 
pellee.  In  that  case,  Assodate  Justice  Henry, 
speaking  for  the  courts  said:   "Allen  and  wife, 
while  tbsir  marriage  subsisted,  eadi  owned 
nn  undivided  one-haU  Interest  in  the  property 
In  controversy.   It  was  in  the  power  of  the 
conrt  that  dea«ed  the  ^vorce,  under  the  stat- 
ute, not  only  to  make  such  a  dewee  with 
regard  to  the  use  of  the  homestead  as  would 
prc^riy  protect  the  wife  ha  Its  us^  but  it 
might  also  have  provided  for  its  protection 
and  use      the  minor  children  of  the  mar- 
riage, subject  only  to  the  prohibition  tA&vae 
that  the  decree  diould  not  have  tlie  effect,  in 
form      in  aubstance,  ot  devesting  the  hus- 
band of  bis  title  to  one-half.   We  think,  how- 
ever, that  the  husband's  Interest  In  the  prop- 
f>rty  can  be  so  charged  only  in  the  divorce 
suit,  and  as  a  part  of  the  decree  of  divorce. 
It  not  having  been  then  done,  the  former 
husband  and  wife  stood  towards  each  other, 
after  tlie  decree  of  divorce,  as  if  they  had 
never  borne  that  relation  to  each  other. 
Th^  then  owned  the  property  as  tenants  in 
common,  and  subject  to  all  the  rules  and  reg- 
ulations of  strangers;  bearing  to  each  other 
that  relation."   We  think  the  law  announced 
In  the  above  case  Is  applicable  to  the  facts  In 
the  case  before  us.   It  Is  true  that  J.  T.  Swan, 
after  the  divorce,  contributed  small  amounts 
towards  the  education  of  the  minor  (AiDdren. 
lie  returned  to  the  property  and  worked 
ttaereon  a  short  time  In  1896,  but  In  the 
<*apaclty  of  an  emplcQrfi  of  one  of  the  t^ 
ants.    Under  the  law  as  announced  above, 
tbe  decree  tot  divorce  not  having  made  any 
disposition  of  the  prop^ly,  J.  T.  Swan  and 
L.  C.  Swan  after  the  divorce  were  tenants  In 
common  In  their  community  property.  Tbe 


decree  of  divorce  having  awarded  ttie  enstody 
of  the  minor  children  to  lira.  It.  O.  Swan, 
and  they  having  resided  with  her  upon  tbe 
property,  she  bad  a  homestead  therein  to  tbe 
extent  of  her  community  Interest.  80  Tex. 
048, 18  S.  W.  429.  The  appellant's  Judgment 
ll«i  attadied  upon  the  lnter»t  of  J.  T.  Swan 
In  the  property,  and  It  was  entlUed  to  enforce- 
Its  hea  lur  levy  of  execution  and  sale.  As- 
there  may  be  a  Question  about  the  partition 
of  tiie  property,  and  equities  to  adjust,  wbldi' 
the  appellee  would  be  entitled  to  Inve  sub- 
mitted to  a  Jury,  we  tiilnfc  the  cause  should 
be  sent  back  for  another  trial.  For  the  rea- 
sons above  stated,  the  Judgment  Is  reversed- 
and  the  cause  remanded. 


aULF,  C.  &  8.  P.  RY.  CO.  v.  ROTALI*. 
(Ooart  of  Olvll  Appeals  of  Texas.  Jan.  12, 

1898.) 

Injubt  to  Emploti  —  Defrctivb  Appliahobs — 

KNOWLSnQB  OF  DbFKCTS— DAMAGES. 

1.  Tbe  only  evidence  that  deceased  knew  of 
a  defective  faBteoing  on  the  end  Rate  of  the 
car  at  which  the  accident  happened  was  the' 
testimony  of  one  witness  that,  about  20  min- 
utes before  the  accident  he  and  deceased  set 
the  gate  ap,  but  no  remarks  were  made  concern- 
in;;  the  defect.  Subsequently  he  testified  that' 
at  the  time  he  and  deceased  set  up  the  gate  a  re- 
mark was  made  about  the  defect.  Held  that, 
by  reason  of  the  contradictory  statements  on  a 
point  ao  material,  the  jury  were  justified  hi- 
findiog  that  deceased  had  no  notice  of  tbe  de- 
fect. 

2.  The  burden  is  upon  the  defendant  to  show 
that  deceased  had  knowledge  of  a  defect  in  the' 
appliance  that  caused  the  death. 

3.  A  verdict  of  $2,000  is  not  excessive  when' 
awarded  a  mother  for  tbe  death  of  her  son, 
who,  at  the  time  of  his  death,  bad  a  life  expec- 
tancy of  36  years,  and  was  earning  from  $60' 
to  $70  per  month,  while  she  was  a  healthy  wo- 
man, with  a  life  expectancy  of  from  6  to 
years,  and  had  been  recelvinR  $30  or  more  per 
month  from  ber  son  for  support 

Appeal  from  district  court.  Brown  county; 
J.  O.  Woodward,  Judge. 

Action  by  Fannie  B.  Royall  against  tbe- 
Gulf,  0(Aorado  &  Santa  T6  Railway  Company. 
From  a  Judgment  for  plaintiff,  defmdant  ap- 
peals. Affirmed. 

This  suit  was  Instituted  1^  appellee,  F.  B. 
Royall,  the  mother  of  N.  H.  Royall,  deceased, 
to  recover  dunages  for  his  negligent  killing 
by  the  Oulf.  Colorado  &  Santa  F6  Ralhray 
Company,  the  alleged  negligence  consisting  of 
defective  fastenings  of  an  end  gate  to  a  ooa^ 
car,  which  fell  upon  N.  H.  Ri^ll  while  be 
was  attemptmg  to  couple  the  car  to  another 
car,  and  so  caused  his  immediate  death:  be* 
at  the  time  acting  carefully,  without  knowl- 
edge of  the  defect,  which  defect  was,  at  antf 
beft>re  tbe  time  of  the  killing,  wdl  known  t» 
defendant  Defendant  answered  by  general' 
demurrer,  gmeral  denial,  and  [dea  of  not 
guilty.  There  was  a  trial  Jury,  resultii^ 
in  a  verdict  and  Judgment  tbr  plaintiff  tor 
$2,000  damages,  from  which  tbe  railway  com- 
pany has  appealed.  i 
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We  find  the  facts  proven  on  the  trl£d  as  tol- 
Iowa:  Plaintiff  la  the  aurrlring  mother  ot 
Nathaniel  H.  RoyaU.  He  was  killed  while  at- 
tempting to  couple  a  coal  car  to  the  caboose 
by  the  falling  or  swinging  out  of  the  end 
gate  of  the  car,  which  struck  him,  and  caused 
his  death  In  a  few  minutes.  He  was  working 
at  the  time  In  his  employment  for  defendant 
as  a  brakeman,  the  car  being  used  at  the  time 
by  defendant  at  San  Angelo,  Tex.  He  was 
assisting  in  Trmiting  up  a  freight  train  of  de- 
fendant running  between  San  Angelo  and 
Ooldthwolte.  The  cool  car  belraiged  to  the 
Missouri,  Kansas  ft  Texas  Railway  Company. 
G.  A.  Collins  was  In  charge  of  the  train,  and 
It  was  by  his  order  that  the  coal  car  was  at- 
tempted to  be  coupled  to  the  caboose,  under 
directions  of  M.  J.  Dooly,  defendant's  station 
agent  The  defect  In  the  end  gate  of  the  coal 
car  was  that  there  was  no  hinge  on  one  side, 
and  DO  ftistenlngfl  at  either  end  or  top.  This 
defect  cansed  the  injury.  The  Jury  were 
authorized  to  find  that  it  had  not  l>een  shown 
that  Rc^ll  knew  of  the  defect  In  the  end 
gate  before  or  at  the  time  of  bis  Injury,  and, 
fn  deference  to  the  verdict,  we  cannot  s^  the 
fact  was  proved.  The  witness  Lamon,  upon 
vrtiose  depoBltlonfi,  taken  twice  by  defendant, 
defendant  relies  to  prove  the  fact,  did  testify 
that  Royall  knew  of  the  defect  some  20  min- 
utes before  the  accident;  but  his  different 
d^sitions,  taken  at  diCTerent  times,  are  con- 
tradictory on  a  material  fact  tending  to  show 
such  knowledge  on  the  part  of  Royall.  In  the 
flrst  depositions  he  testlfled  that  they  set  the 
euA  gate  up,  but  that  th^  had  no  conversa- 
tion about  it.  In  later  depositions  of  the  same 
witness,  taken  two  yean  after,  he  said  that 
when  they  set  the  gate  ap  th^  noticed  it  had 
nothing  to  secure  It,  and  some  remark  was 
made  about  It  at  the  time,  but  he  could  not 
remember  what  was  said.  The  acddoit  oc> 
corred,  he  says,  some  20  minutes  afterwards. 
If  nothing  was  said  about  the  defect  at  the 
time  it  was  set  up,  there  would  be  no  evidence 
that  Royall  knew  of  £he  defect,  except  ttw 
fact  that  It  was  lying  down  when  ttiey  saw  It, 
and  they  set  It  up;  but  to  fix  knowledge  of 
the  defect  upon  Royall,  and  that  he  noticed 
it,  the  remark  made  about  it  was  Important 
and  cottduslve,  if  true.  The  Jury  evidently 
dedlned  to  credit  Lamon's  evidence  apou  this 
■abject  No  other  witness  teetlfled  to  the  very 
quBStlra.  Oivlng  to  verdict  the  effect  it 
dKHBld  have,  we  find  that  It  was  not  shown 
Owt  Royall,  at  the  time  or  before  he  waa 
hart,  had  notice  of  the  defect  moitloDed. 
Defendant^a  negligence  was  proved.  At  the 
time  of  hla  death  he  waa  a  ^ung  man,  and 
had  a  life  expectancy  of  86  years  and  over. 
He  waa  receiving  as  wagra  from  $60  to  $70 
per  monCh.  not  as  regular  salary,  but  fw  tlie 
number  oC  mllea  he  traveled.  He  was  con- 
tributing to  bis  mother's  support  and  main- 
tenanee  $20  to  $85  per  month.  Hla  regular 
contrtbntion  waa  $ao  per  month,  bat  on  two 
oecaatomi  he  gave  her  $86  per  month,  and  on 
two  ISO  per  month.  His  mothw  waa  a  healthy 


woman  at  the  time  of  his  death,  and  her  lUe 
expectancy  waa  6  to  V  years.  She  waa  OB 
yeara  of  age. 

J.  W.  Terry  and  Gbaa.  K.  I>e,  for  appel- 
lant D.  W.  ft  D.  B.  Doom,  fw  appcUee. 

COLLABD,  J.  (after  atatlng  the  tactt).  It 
waa  the  prorlnee  of  Qw  jury  to  decide  the  Is- 
anea  of  &ct,  and  paaa  upon  the  credlbfllty  of 
the  witness  and  the  weight  of  the  teatlnioBy. 
It  was  In  their  legitimate  power  to  reject  the 
testimony  of  the  wttness  lamon  aa  to  Bar- 
all's  knowledge  of  the  defect  In  t3ie  gate  «t 
the  coal  car.  B»  waa  the  only  wltnees  Out 
testified  upon  the  subject  We  do  not  hdlen 
we  should  hold  that  the  Jury  abnaed  their 
power,  In  view  of  tlie  ftet  that  tb»  wttneeB' 
testimony  waa  self-<x>ntrad)ctory  oa  the  vcxy 
fact  in  iBBQe,  especially  after  the  trial  Judge 
refined  the  motUni  for  a  new  trial  on  that 
ground.  The  piaitit**^  was  not  required  to 
show  title  negative,  that  Bi^aU  dM  not  taunr 
of  the  defect  hi  the  ear  at  tbe  tbne  be  at- 
tempted to  make  the  eoapllng.  It  waa  mattir 
of  defense,  not  developed  by  plaintiff's  case 
In  eviaenofe  Tlie  n^lgenoe  defendant  In 
nslng  the  defective  ear  was  anffldently  shown 
to  entitle  plaintiff  to  a  xeeovwy,  and.  If  de- 
ceased was  chaiveable  with  knofriedta  of  tSw 
defect  In  the  oar.  it  devolnd  upon  thedcfeus 
to  prove  tt,  aa  In  casea  of  coatrlbntery  negli- 
gence. ReJlway  Co.  v.  Johnam,  89  Tex.  SIS, 
85  8.  W.  1012;  Hallway  Go.  t.  Myen,  55  Tex. 
116;  Railway  Co.  ▼.  SlUIphant,  TO  Tex.  ftS. 
8  8.  W.  678;  Ballway  Go.  t.  Dnnham.  40 
Tex.  181;  Rattway  Oa  t.  Bleharda,  BB  Tta. 
373;  Rallwi^  Ca  t.  Creewhaw,  71  Tex.  348, 
347,  8  S.  W.  263;  Denham  ▼.  Lnraber  Oob. 
73  Tex.  88,  11  S.  W.  181.  Tbe  aasignmeot 
of  error  tiiat  the  verdict  la  ezceaalTe  eannot  be 
soslalned.  The  teaUmonr  warranted  a  va- 
diet  for  a  greater  amount  tiian  waa  anrardad 
by  tiie  Jury.  We  find  no  xeveralble  error  hi 
the  case,  and  the  Judgment  the  lower  oomt 
la  afllrmed.  Afllnned. 


HAWKINS  V.  WELLS  et  al.i 
(Court  of  CivO  Appeals  of  Texas.   Nov.  6; 

1897.) 

BsAL  SsTATB— TiTLi  — WABKurrr— MtBitsras- 
SBNTAnojis  —  RsxjAxoB  —  InTBoonmis  — 1>- 
PLiKD  WABaASTx— Sraeuit  Wiaauray— Bti. 

nsNca 

1.  Where  a  vendee  possessed  all  the  Informa- 
tion as  to  title  that  was  posflessed  by  the  ven- 
dom,  and  ezpresBed  himself  satisfied  therewith, 
and  his  means  of  koowiedge  was  equal  to  theirs, 
and  he  availed  himKlf  of  it  he  cannot  have  re- 
lief for  failure  of  tltie,  although  be  may  have 
relied  on  the  vendors*  representations. 

2.  Where  the  question  was  whether  plafntiff 
had  any  right  to  recover  by  reason  of  defend- 
ants'  representations,  an  erroneoos  instruction 
that  defendants  must  have  honestiy  believed 
that  their  representations  were  tme  was  net 
prejudicial  to  the  plsintiff. 


1  Writ  of  error  dntied  In^npreme^oart. 

Digitized  by  V^OOg  IC 


Tez^ 


HAWKINS 


T.  WELL& 


SIT 


Z.  Where  a  vendor,  with  no  Intent  to  deceive, 
movly  ezprsBBes  an  opinion  tbat  the  title  ia 
good,  the  vendee  has  no  right  to  rely  thereon. 

4.  Where  a  deed  contamins  a  apecial  war* 
runty  expresses  the  contract  between  the  par- 
tie*,  the  preamnptlon  ia  that  tlie  vendee  acted 
upon  his  own  knowledge  of  the  title;  and  he 
cannot  afterwarda  complain,  onlesa  some  mia> 
representation  was  made,  upon  vhich  he  right- 
fnlly  relied. 

5.  Where  there  art  no  oovenaots  as  to  title, 
none  will  be  implied,  under  Bev.  St.  1890,.  arts. 
633,  634.  except  as  to  prior  conveyances  by  the 
Krantor,  and  that  the  esUte  ia  free  from  In- 
cumbrance*. 

6l  a  TcndOT  refuted  to  uecnte  anythinc  bnt 
a  sitecial  warranty  deed,  and  the  vendee  was 
dnW  apprited  of  the  effect  of  mch  a  deed, 
and  the  evidence  was  contradictory  as  to  wheth- 
er the  vendor  made  positive  assertions  that 
the  title  was  good,  ana  the  party  who  sold  the 
land  to  the  vendor  informed  vendee  that  he 
knew  nothine  about  the  title,  except  what  he 
had  been  told,  and  thought  it  was  gooA.  Hdd, 
that  the  vendee  was  not  atitled  to  cecovtt  on 
faUnre  of  title. 

Appeal  from  district  oomt,  Fannin  conn^; 

B.  D.  McClelian,  Judge. 

Suit  by  a  M.  HftwklDi  agalnat.  a  G.  Wdte 
and  othera.   Jndsment  for  deteadants,  and 

plaintiff  appeals.  AfWmwd. 

B.  B.  Semple  and  T.  P.  8t^^,  for  ajqjidlant 
Luak  &  Tburmood  and  Taylor  ft  McOrady, 
for  appeOeea. 

RAINST,  3.  TUs  nilt  was  bronght  \ry  ap- 
pellant to  rescind  a  contiaet  of  tale  of  land, 
and  eamoel  a  deed  by  which  be  conveyed  to 

C.  a  WeDt  66  acres  of  land  In  Fannin  eotnrty, 
Tex.  The  onitldearatlon  for  said  oonveyanoe 
was  a  tnurt  of  land  of  610  acres  in  Tom  Green 
eoaaty,  Tex.,  which  waa  deeded  to  appellant 
hr  one  A  J.  Campbell,  and  the  tmn  of  ^00 
paid  by  said  Wells  to  appellant  The  effect 
at  the  allegatlonB  In  jdaintltra  petition  la  that 
iaU  Wells  and  eald  Campbdl  entered  into  a 
oon^jiracy  to  defrsod  plaintiff  ovt  of  bit  land; 
that  they  represented  the  title  to  the  64M>  acres 
•f  land  to  be  good,  which  -was  oat  true;  that 
Wdls  said  he  would  guaranty  the  Utle  to  same, 
etc.;  that  be  relied  on  tald  statements  as  to 
the  condition  of  the  title,  and  was  Induced 
thereby  to  execute  the  deed  to  Wells,— be  being 
Ignorant  of  the  want  of  title  in  Campbell  to 
the  610  acree  at  land.  After  tbe  trade,  Wella 
took  poeseesloB  of  tbe  56-acre  tract,  and  made 
improvements  theareon.  Plaintiff  asked  for 
rmt  of  laid  premisea,  and  that  the  $100  paid 
bim  be  deducted  from  said  rents,  etc  Wells 
answered  by  genraal  denial,  special  demurrers, 
and  plea  of  not  guil^,  and,  spedaUy,  that  lie 
traded  with  Campbell  for  tbe  940- acre  tract 
at  tbe  request  of  plaintiff;  tbat  Campbell  owed 
OQ  said  land  $340,  which  be  (Wells)  paid,  and 
he  also  paid  to  plaintiff  $100  in  cash,  the  on- 
dentanding  with  plalntifr  being  that  be  was  to 
trade  with  Campbell  for  the  640-&cre  tract, 
and  plafntlft  was  to  deed  him  tbe  f>6  acres  for 
9uae;  that  he  knew  nothing  of  tbe  title  to  tho 
610  acres,  except  tnsn  hearsay,  and  bad  never 
teen  it,  which  was  known  to  plaintiff;  tliat 
be  had  acted  in  good  faith,  and  made  valoabte 
Improvements  on  the  land,  etc.  On  tbe  trial, 
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inOgmmt  was  imda»d«<or  tba  dcCendantt, 
and  ^alntlfr  appeala.  "* 

Tbe  evidence  shows  tbat  HawUna  and 
OampbeD  were  oegotlatbig  tot  tbe  exchange  of 
land,  vhco  Wella  came  tq^tm  the  accne.  A 
trade  was  agreed  upon,  by  whit*  Campbell  was 
to  deed  Hawkins  tbe  WO-acre  tract,  and  Wells 
wae  to  pay  $340,  the  amount  doe  on  tbe  land 
by  Otmpbdl,  And  also  to  pay  OampbeD  $30  and 
Hawkins  ^00,  and  HawkJns  was  to  deed 
Wells  the  66-acre  tract  This  trade  was  sub- 
sequently oonsummated.  As  to  tbe  represeata- 
tlone  made  by  Wells  and  Campbell  as  to  tbe 
title  to  tbe  6i0-acre  tract,  there  la  a  confliet 
In  tbe  evidence;  tbe  evidence  of  plaintiff  show- 
ing tbat  Weill  and  Campbell  made  poeSdrt 
assertions  tbat  the  title  to  the  d^^cre  tract 
waa  good,  and  tbat  Wells  proposed  to  "guar- 
anty*' the  title.  On  the  ether  band,  tbe  evi- 
dence of  defendants  was  to  tbe  effect  that  they 
stated  to  plaintlfl  that  they  knew  nothing  about 
the  title,  but  tbongbt  tbat  it  waa  good.  On 
tbe  day  ptainllff  executed  bis  deed  to  Wells,  tbe 
parties  went  to  tbe  office  of  Agnew  A  Duncaa, 
attorneys,  to  have  tbe  papers  drawn  up.  While 
there,  tbe  qnestlon  of  tltie  to  the  640-acre 
tract  was  raised.  Wells  eald  Arledge  knew 
more  abont  the  title,  as  he  bad  owned  the  land, 
and  Agnew  proposed  tbat  he  be  teen  about  It 
Wells  and  Hawkins  went  to  see  Arledge, 
was  merchandising  there.  Ariedge  teetlfled  on 
this  potat,  wbleb  testlmoiiy  was  not  contra- 
dicted: "I  toM  them  tbe  sheriff  of  Tom 
Gre^  county  told  it  to  somebody  on  a  debt 
against  the  railroad  conquuiy,  and  it  bad  been 
transferred  down  to  me,  and  properly  convey- 
ed, and  I  thoo^t  tbe  title  good.  I  knew 
nothing  about  the  title,  except  what  bad  been 
told  me,  and  what  X  bad  noticed  from  a  anm- 
ber  of  deeds  In  my  chain  of  title  which  I  bad 
when  I  sold  to  OampbelL  X  gave  tbem  the  In- 
formation truthfully,  as  t  then  believed  It  to 
be,  but  stated  to  Hawkins  and  Wells  that  I 
thought  It  was  good.  I  gave  CampbeU  a  spe- 
cial warranty  deed  to  this  land."  Wells  and 
Hawkins  returned  to  tbe  office  of  Agnew  A 
Hhincan,  and  instructed  tbem  to  draw  tbe  deed, 
as  matters  were  tatlsfaetory.  CampbeU  re- 
fused to  execute  any  but  a  special  warranty 
deed,  and  Duncan  expkilned  to  Hawkins  what 
a  special  warranty  deed  was,  and  told  him 
tbat  he  would  get  sneb  title  as  Campbell  and 
Arledge  had.  Wella  paid  tbe  money  at  be 
contracted.  Hawkins  accepted  tbe  deed  with 
special  warranty  from  Campbell,  and  executed 
tbe  deed  to  Wells  conveying  tbe  56  acres. 
Wellfl  took  possession,  and  made  raluable  Im- 
provements thereon.  Oampbell't  title  to  tbe 
land  was  not  good.  We  conclude  that  Haw- 
kins accepted  the  deed  to  himself,  having  tbe 
same  knowledge  ol  tbe  title  tbat  Wells  had, 
and  knowing  the  legal  ^ect  of  a  special  war- 
ranty deed. 

The  first  assignment  of  eeior  is:  *^e 
court  erred  In  charge  No.  3,  In  chari^ng  tbe 
Jury  that,  if  Campbell  bad  no  title  to  the 
640  acres,  and  if  defendants  did  not  know  of 
Us  want  eC  tttle,  but  booatOj  bettered  tbat 
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he  had  a  good  llt^  and  w  nprcaented  to 
plalntlfl,  and  It  thef  stated  to  plaintiff  that 
th^  knowledge  or  Information  as  to  the  tiUe 
ot  Oampbell  was  acqnb«d  solely  fxom  George 
Arledge,  Campbell's  vendor,  and  U  idalntlff 
eonsidted  said  Ariedge  In  re^jard  to  such  title 
before  dellTerlng  his  deed  to  Wells  for  the 
66  acres,  then  the  plaintiff  cannot  recorert 
no  matter  upon  whose  representation  he  re* 
lied,  because  there  Is  no  evidence  showing 
tiie  supposed  case  represented  by  said  charge. 
Bald  charge  Is  not  the  law.  Said  charge  Is 
upon  the  weight  of  the  evidence."  Wells 
testified  that  he  knew  nothing  about  the  title 
to  the  640«cre  tract  and  that  he  nevn-  made 
aiQT  representations  about  the  title  to  Haw- 
kins or  any  one  else;  that,  when  the  deed 
from  Campbell  to  Hawktua  was  being  pre- 
pared. Hawkins  raised  the  question  about  the 
title  to  said  tract,  and  stated  that  hc^  was 
afraid  of  it;  that  Campbell  then  said  that  he 
knew  nothing  of  the  title,*  oidy  what  he  had 
been  told,  and  that  Gewge  Ariedge.  from 
whom  he  bought,  said  that  the  title  was 
good.  Hawkins  and  Wells  then  left,  to  in- 
terview Arledge,  and,  when  returning.  Haw- 
kins expressed  himself  as  satisfied  with  the 
title,  from  what  Arledge  had  told  them.  We 
think  that  this  evidence  warranted  the  cbai^ 
as  to  the  effect  of  the  reiwesentatlDns,  If  any, 
as  to  title.  If  this  was  true,  HairiEins  had 
procured  from  Arledge  all  the  Informatloo 
about  the  title  that  was  possessed  by  the  de- 
fendants, and  ocpressed  himself  satisfied 
therewith.  His  means  of  knowledge  being 
equal  to  that  of  defendants,  and  haring 
availed  himself  thereof  by  making  Inquiry,  he 
will  not  be  entitled  to  relief,  although  he  may 
have  relied  on  the  representations  of  the  de- 
fendants, "BfisrepreseDtation  entitling  to  re* 
Hef  must  be  In  reference  to  some  material 
tiling  unknown  to  the  purchaser,  either  firom 
not  having  examined,  or  from  want  of  op- 
portunity to  be  informed,  or  from  entire  con- 
fidence reposed  in  the  vendor;  that  a  conceal- 
ment of  material  facts  known  to  the  vendor, 
and  unknown  to  the  vendee,  which  are  cal- 
CDlated  to  Influence  the  action,  or  operate  to 
the  prejudice,  of  the  vendee,  Is  fraudulent,  but 
that  where  the  facts  lie  equally  open  to  both 
vendor  and  vendee,  with  equal  opportunities 
of  examination,  and  the  vendee  undertakes 
to  examine  for  hlmselt  without  relying  on 
the  statements  of  the  vendor.  It  is  no  evi- 
dence of  firaud  in  such  case  that  the  vendor 
knows  facts  not  known  to  the  vendee,  and 
conceals  them  from  him."  Fartar  v.  Churcb- 
ni»  186  n.  &  60g^  10  Snp.  Ct  m;  Cresap 
V.  Manor,  es  Tex.  485;  Jackson  v.  Stock- 
bridge,  28  Tex.  S04;  MItcheU  v.  Zimmerman, 
4  Tex.  76;  CHark  v.  Beeder,  168  TJ.  a  605,  IS 
Bup.  Ct  849.  The  court  did  err,  however,  in 
diarglng  in  this  connection  on  the  good  faith 
of  defendants  In  making  representations  as 
to  title.  It  waa  not  a  question  of  good  Mfh 
on  the  part  of  defendants,  but  whetbn-  or 
not  plaintiff  was  entitled  to  reUef  b7  reason 
of  ths  v^nsentatloiis,  tf  any.  mtdo  by  ds- 


fendants.  But  this  error  was  not  calculate 
to  Influence  the  Jury  to  the  prejudice  of  plain- 
tiff. 

The  following  paragraph  of  ttie  conrtTs 
charge  is  assigned  as  error,  to  wit:  "The 
mere  expression  of  an  opinion  or  bdlet  by 
Oampbell  or  Wdis  to  idalntiff  that  Camp- 
bell's title  mm  good,  If  the  one  ir^fcifig  the 
expression  honestly  believed  the  tide  to  be 
good,  could  not  constitute  such  fraud  as  to 
entitle  plaintiff  to  recovw.  no  matter  bow 
erroneous  such  opinion  or  belief  may  have 
been.  If  defendants  honestly  tidUeved  Camp- 
bell's title  to  be  good,  die  stotements  made 
to  plaintiff  In  regard  to  such  title.  In  order 
to  amount  to  a  fraud  such  aa  would  entitle 
plaintiff  to  recover,  must  have  amounted  to 
the  positive  assertion,  as  a  fact,  that  Camp- 
bell had  a  good  title;  tiie  statement  must 
have  been  false;  the  pli^Hff  must  have  re- 
lied on  it,  and  must  have  been  Induced  there- 
by to  make  the  deed  conveying  his  58  acres 
to  Wdls."  We  see  no  reversible  error  in  this 
charge.  Where  one,  In  making  a  trade,  ex- 
presses a  mere  opinion,  with  no  Intent  to 
deceive,  the  party  to  whom  It  is  made  has  no 
right  to  rdy  thereon.  It  Is  otherwise  where 
a  party  Intentionally  expresses  an  opinion 
that  is  calculated  to  deceive  by  reason  of  the 
circumstances  that  surround  the  parties  or 
transaction,  or  If  he  makes  a  positive  affir- 
mation that  is  felse,  and  on  which  a  party  Is^ 
from  the  surroundings,  authorlaed  to  r^y. 
and  does  rely,  tlie  party  Injured  therein  Is  en- 
titled to  relief,  and  It  Is  Immaterial  whHhw 
or  not  the  stotement  was  made  in  good  faith. 
The  rule  la  deariy  expressed  iSr.  Pome- 
roy,  In  hia  excellent  work  on  Equity  Juris- 
prudence (volume  2,  H  877.  87SK  as  follows: 
"A  misrepresentation  must  be  an  affirmative 
stotement  or  affirmation  of  some  flict.  In  con- 
tradistinction to  a  concealment  or  faHnre  to 
disclose,  and  to  a  mere  exiwesston  of  opln- 
lon.  •  •  •  Since  the  very  comer  stone  of 
the  doctrine  is  that  the  statement  must  be  an 
affirmation  of  a  tact.  It  has  sometimes  twen 
said  (but  very  Incorrectly)  that  a  misreiHv- 
sentation  cannot  be  made  of  a  matter  of  (qiln- 
lon.  The  true  rule  Is  that  a  fnndnlent  mis- 
representation cannot  Itself  be  the  mere  ex- 
pression of  an  opinion  held  by  the  patty  mak- 
ing It  The  reason  Is  v^  simple:  While 
the  person  addressed  has  a  right  to  xely  on 
any  assertion  of  a  fact  he  has  no  right  to 
rely  upon  the  mere  expression  of  an  iv>imon 
held  by  the  party  addressing  him.  In  whatever 
language  such  expression  be  made.  He  Is 
presumed  to  be  equally  aide  to  fiwm  his  own 
oirinion,  and  to  come  to  a  correct  Judgmrat 
In  respect  to  the  matter,  as  the  party  with 
iriwm  he  is  deaHiu;,  and  cannot  Jostly  dalm. 
therefore,  to  have  been  misled  tiie  opinioa 
however  erroneous  it  may  have  twen." 
Mitchell  V.  Zimmerman,  supra;  Newton  v. 
Oansfi  (Tex.  Ctv.  App.)  26  &  W.  8L  In  the 
flrst  five  paragraphs  of  the  comfa  ritarge,  a 
clear  expositton  of  ttn  law  andlcable  to  the 
tacts  of  plalntUTs  case,  as  made  by  his  plead- 


Digitized  by 


SUITH  T.  OOTBNANT  HUT.  BEN.  ASS'N. 


819 


isga  sod  proof,  waa  giren  to  the  ]m7'  In 
the  aneceedlng  paracrapha  of  the  charge,  the 
law  applicable  to  the  facts  from  defendants' 
•tandpolnt  was  given.  Taking  •  the  charge 
u  a  whole,  we  are  of  opinion  that  the  case 
aa  made  by  both  aides  was  fairly  presented. 

The  deed  executed  by  Campbell  to  Haw- 
kins, conveying  the  640  acres  of  land,  con- 
tained a  covenant  of  special  warranty.  The 
deed  expressed  the  contract  betwe«i  the  par- 
ties; and  the  presumption  of  law  Is  that 
Hawkins  acted  upon  his  own  knowledge  of 
the  title,  and  he  will  not  be  heard  to  complain 
that  he  did  net  receive  a  perfect  title,  unless 
some  misrepresentation  was  made,  upon 
which  he  was  authorized  to,  and  did,  rely,  In 
making  the  contract,  that  will  entitle  him  to 
relief.  Mclntyre  v.  De  Long,  71  Tex.  86,  8 
8.  W.  622;  Bhode  t.  Alley,  27  Tex.  445.  Bven 
where  there  are  no  covenants  as  to  title,  none 
will  be  Implied  In  this  state,  except  as  to  a 
prior  conveyance  by  the  grantor,  and  that 
anch  estate  Is  free  from  Incumbrances, 
"which  Includes  taxes,  assessments  and  all 
liena  upon  real  property."  Rev.  St.  188D, 
arts.  633.  634.  In  2  Devi.  Deeds.  I  967.  WB 
And  this  language:  "Where  there  has  been 
no  fraiid,  mistake,  or  accident,  a  porchaaer 
who  has  taken  a  deed  without  covenants  has 
no  right,  for  a  defect  In  his  title,  *  *  *  to 
detain  the  parcliase  money,  or  to  reoorer  it 
In  case  of  payment"  The  uncontradicted 
evidence  show%  that  Campbell  refused  to  exe- 
cute a  deed  with  covenants  of  title,  other 
than  a  special  warranty.  Hawkins  was  duly 
apprised  of  the  effect  thereof,  and  the  evi- 
dence Is  sufficient  to  warrant  the  cimclusloa 
that  he  did  not  act  on  the  faith  of  any  repre- 
sentation of  Wells  that  would  entitle  him  to 
relief.  Tbe  indgment  of  tlw  eoiut  InIdw  to 
affirmed* 
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l.llie  consideration  for  insurance  as  ex- 
pressed In  the  policy  was  '*the  receipt  of  the 
advance  premium,  the  payment  of  all  bimonthly 
premiami,"  etc.  The  policy  and  regulations 
provided  for  payment  of  bimonthly  premiums, 
graded  according  to  age  of  applicant.  The 
policy  and  application  provided  that  no  liability 
should  be  incurred  until  payment  of  the  advance 
premium,  the  approval  of  the  application,  and 
the  delivery  of  the  policy.  The  regulations 
provided  that  an  "aoVance  premium"  of  the 
tame  amount  for  alt  ages  should  be  collected 
with  each  application,  and  that  no  bimonthly 
call  should  be  made  on  any  member  until  after 
the  expiration  of  at  least  105  days  from  date 
of  policy.  Btid,  that  the  "advance  premium"  Is 
of  4he  nature  of  a  membership  fee,  and  not  a 
payment  in  advaoce  to  meet  the  bimonthly  calls 
made  after  expiration  of  106  daya. 


i  Writ  of  emw  denied  by  sapwme  court. 


2.  Where  It  clearly  appeara  that  tbe  wotda 
"advance  premium,"  as  used  in  a  policy,  relate 
to  the  memberahip  fee,  and  not  to  an  advance 
payment  of  bimontlUy  preminma,  and  tbe  in- 
aured  was  requested  by  tne  company  to  read  the 
policy,  and  had  been  notified  that  nis  first  pay- 
ment bad  been  applied  as  anch  advance  preml- 
om.  and  not  on  the  bimonthly  preminma  to  be- 
come due,  the  refusal  to  give  an  inatraction 
baaed  on  the  theory  that  the  Insured  was  mis- 
led by  the  company  Into  tbe  belief  that  the  ad- 
vance premium  had  been  remitted,  and  his  first 
payment  applied  aa  an  advance  on  tbe  bi- 
monthly colls,  and  that  the  company  ouaht  to 
have  known  that  he  so  understood  It,  Ta  not 
error. 

3.  Where  the  policy  and  by-laws  of  a  mutual 
insurance  company  provide  for  payment  of  an 
advance  premium  as  membership  fee.  whldi 
was  given  to  the  Bollcitine  agent  aa  his  commis- 
sion, an  order  given  on  the  company  by  an  ap- 
plicant  for  membership  for  the  payment  of  such 
premium  to  the  agent  out  of  money  due  the 
applicant  from  the  company  cannot  be  connter- 
manded  without  wltbdrawing  the  application. 

4.  Where  a  member  of  a  mutual  insurance 
company,  with  knowledge  that  his  first  payment 
was  applied  <m  the  advance  premium  or  mem- 
bership fee,  and  not  as  an  advance  payment  of 
the  first  bimonthly  call,  retains  his  certificate, 
without  objection,  until  after  forfeiture  for 
nonpayment  of  such  call,  he  cannot  be  heard  to 
comriMn  that  sadi  applicatioa  was  wrongfai. 

5.  Where  a  letter  does  not,  in  express  terms, 
countermand  pay~nent  of  an  order,  the  question 
of  the  intention  of  the  writer  la  one  for  the  jury 
to  determine  from  all  tbe  facts  and  dream- 
stances. 

6.  Where  tbe  court  states  tbe  legal  effect  of  a 
contract  of  Insurance  by  a  mutual  Inaurance 
company,  and  submits  to  the  jury  only  Isaues 
of  fact,  a  charge  that  the  contract  la  contained 
In  -the  policy  and  application,  no  mention  be- 
ing made  of  the  rules  and  by-laws,  Is  harmless 
error. 

7.  A  policy  provided  that,  If  It  shall  come  to 
the  knowledge  of  said  association  that  the  in- 
sured made  false  statemeuts  In  his  application, 
on  the  good  faith  of  which  this  certificate  was 
Issued,  or  if  the  insured  shall  be  guilty  of  any 
criminal  act  w  ahall  Injure  his  health  by  tbe 
nse  of  alcoholic  or  other  atimulanta,  or  shall 
become  an  habitual  user  of  toxicants,  "or  shall 
violate  any  of  the  conditions  or  agreements 
emtained  m  the  application  or  this  certificate," 
etc  Beld,  that  the  dause,  "or  ahall  violate 
any  of  the  conditions,**  etc.,  refers  to  the  condi- 
tions and  agreements  of  the  nature  particularly 
mnmerated,  and  not  to  the  condition  contained 
In  another  section  providing  for  the  payment  of 
bimonthly  premiums,  and  for  forfeiture  for  non- 
payment thereof. 

8.  Under  a  policy  provIdlnK  that,  for  the  pay- 
BMnt,  among  othm  obligationa,  of  all  death 
clalma,  a  bimonthly  premium  shall  be  payable 
on  the  first  of  certain  months,  a  mortuary  call, 
made  at  one  of  the  bimonthly  periods.  Is  not 
invalid  by  reason  of  the  fact  that  the  death 
claims  enumerated  In  the  call  had  already  been 

Eaiil  out  of  funds  on  hand,— a  practice  adopted 
y  the  company  and  sanctioned  by  Its  by-laws. 

9.  A  mortuary  call  for  payment  of  a  bimonth- 
ly premium  is  not  void  for  including  in  its  list 
of  death  claims  a  number  that  might  have  beoi 
included  In  the  preceding  call, 

10.  A  call  on  a  member  of  a  mutual  insurance 
company  for  payment  of  a  greater  premium 
rate  than  that  reauired  of  others  is  not,  on  that 
account,  void,  where  the  amount  required  to 
be  paid  by  eadi  Is  In  accordance  with  the  by- 
laws in  force  at  the  time  of  issuing  their  re- 
spective policies. 

11.  Under  Act  HI.  June  16,  1887, 14,  prescrib- 
ing tbe  form  of  assessment  notice,  a  notice 
stating  that  it  Is  a  mortuary  call  for  payment 
of  death  dainu  according  to  aa  anneied  list 
showing  tha  ■umber  and  amount  ot  sadi  poll- 
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CT,  die  iMme       mldetic*  of  the  deceased,  and 

the  name  of,  and  the  amoant  and  date  of  jAy- 
ment  to,  each  beneficiary,  is  snfflcient. 
12.  When  there  ia  no  evidence  of  defendant'* 
knowledge  of  or  partidpation  in  a  frand  pene- 
trated hj  anodier,  the  lefoaal  to  fawtrott  on  that 
issae  is  not  error. 

Appeal  from  district  court,  Pannln  county; 
B.  D.  McClellan,  Judge. 

AcUon  by  Gilbert  U  Smith  and  Mallnda  F. 
Smith  against  the  Covenant  Mutual  Benefit 
Association  of  Illinois.  Judgment  for  de- 
fendant.  Plaintiffs  appeal.  Affirmed. 

This  la  a  nilt  broogbt  by  Gilbert  L.  Smltb 
and  wife,  MaUnda  F.  Smltb,  against  tbe 
Corenant  Mutual  Benefit  Aseodatlon  of  nii- 
aols,  based  upon  a  certificate  of  Insurance  for 
46^000,  Issued  by  the  defendant  to  Dr.  Tol- 
bert  0.  Smith,  payable  npoti  his  deatb  to  his 
mother,  Mallnda  F.  Smith.  Tbe  defense  to 
the  action  relied  upon  by  tbe  defendant  was 
a  failure  to  pay  a  nortnary  call  or  aossei 
meat;  whereby  the  certificate  of  Insurance 
lapsed  and  became  foEfelted  luider  the  ikro- 
Tislons  of  the  contract  of  Insurance.  The 
case  was  tried  by  a  jury,  and  resulted  In  a 
rerdlct  and  Judgment  In  fftvor  of  tbe  de- 
fendant. From  this  judgment  an  appeal 
baa  becon  pwfeoted  to  this  ooort  by  plaln- 
tUfs. 

Tbe  Issuance  of  tbe  certificate  of  inane- 
tLjux,  the  death  of  tbe  assured,  and  that 
plalntUt  Mallnda  F.  baltOi  Is  tbe  benefldary, 
are  all  nnqtiestioned  facts.  Tbe  only  ques- 
tion to  be  determined  by  the  trial,  upon 
which  these  waa  a  oolites^  was  whether  the 
certificate  bad  lapsed  and  become  Told  by 
reason  of  fallnre  to  pay  a  mortuary  call  or 
assessment  Upon  this  Issue  arose  several 
minor  Issnes  of  fact  and  quite  a  number  of 
questions  of  law.  The  defendant,  as  indi- 
cated by  its  name,  la  a  mutual  benefit  asso- 
ciation. Its  certificate  bolden  are  its  mem- 
bers. It  has  a  constitution,  by-laws,  rules, 
and  regulations  for  its  government,  and  It 
pays  its  llablUtiescreated  by  death  of  persons 
holding  its  certificates  of  insurance  through 
assessments  or  mortuary  calls  upon  its 
members.  Only  one  assessment  was  levied 
against  deceased's  policy,  and  that  was  call 
120.  The  certificate  consists  of  a  printed 
form  furnished  by  defendant,  filled  out  as  Is 
usual  In  Insurance  policies.  Tbe  essential 
parts  of  the  certificate  are  as  follows:  "In 
consideration  of  the  receipt  of  the  advance 
premium,  the  payment  of  all  bimonthly 
premiums  hereafter  required,  and  the  repre- 
Beutations,  agreements,  and  warranties 
made  in  the  application  for  membership, 
*  *  *  a  copy  of  which  is  hereto  annexed, 
and  the  agreement  upon  hla  [deceased's] 
part  to  accept  and  comply  with  all  the  pro- 
visions hereinafter  stated,  the  Covenant  Mu- 
tual Benefit  Assoclatlou  of  Illinois  does  here- 
by Issue  •  this  policy,  and  constitute  the 
above-named  applicant  [deceased],  hereafter 
termed  the  insured,'  a  member  of  the  said 
association,  and  agrees  to  pay  from  any 


fnnds  received  or  to  be  collected  for  mor- 
tuary purposes  as  a  benefit  to  tab  motbec; 
Mallnda  F.  Smith,  •  •  •  wlthbi  ninety 
days  from  the  receipt  by  said  association  eC 
full  and  satlstectory  proofs  at  a  'ralld  dalm 
nnder  tide  contract,  condithned  npoa  tbe 
deatb  of  the  Insured,  the  sum  of  five  fhoo- 
aand  dollars,  together  with  such  part  of  the 
emergency  fund  as  sbaU  be  due  under  the 
terms  of  tiie  contract,  any  impald  premiums 
or  otber  indebtedness  being  flnt  deducted 
liierefrom:  provided,  further,  that  in  the 
event  the  Insured  shall  become  totally  and 
permanently  disabled  •  •  •  upon  th»  de- 
termination of  the  medical  director  and  ex- 
ecutive board,  this  policy.  If  thai  In  fnce. 
may,  at  the  option  of  said  encutlve  board, 
be  surrendered  properly  receipted  at  one- 
half  Its  foce  value:  •  •  •  provided,  eepe- 
clally,  that  this  policy  of  Insurance,  and  tbe 
provisions,  requirements,  conditions,  agree- 
ment^  r^maentatlons,  and  warranties  sM 
forth  in  Ibe  succeeding  pages  [of  said  pol- 
iey],  or  contained  In  the  said  application  [for 
said  policy],  shall  be  token  tc^thet,  and  In 
anch  entirety  shall  constitute  the  contract 
of  inmranoe  between  the  association  and 
the  Insured.  And  this  certificate  or  policy 
<rf  insurance  is  issued  solely  upon  tbe  state- 
ments, representations,  and  warranties 
made  In  the  aforesaid  application,  and  aball 
not  eo  into  effect,  or  rraoaln  In  f eroe^  «r  be 
M&dlng  upon  tbe  assodntloii,  nnleea  bdA 
statements,  representations,  and  wmrraaties 
ore  true,  and  the  Insured  sball  fully  comply 
with  all  tbe  conditions,  requirements,  and 
agreements  contained  in  this  contract  In 
witness  whereof,  the  said  Covenant  Mutual 
Benefit  Association  of  nihiols  has,  this  19th 
day  ef  December,  18B2,  by  tts  president  and 
secretary,  signed,  sealed,  and  delivered  this 
contract  at  Its  office  In  tbe  city  of  Oales- 
burg,  Illinois.  [Seal.]  [Signed]  A.  W.  Berg- 
gren.  President  W.  H.  Smolllnger.  Secre- 
tory." 

The  following  conditions,  among  others,  ap- 
pear «D  the  back  of  the  certificate,  tbe  ftthers 
being  Immaterial  on  this  appeal:  "(1)  To  pro- 
vide for  the  payment  of  all  deatb  claims,  or 
otiier  current  expenses,  and  to  maintBtn  an 
adequate  emergency  or  reserve  fund  to  guar- 
anty the  prompt  payment  In  full  of  aQ  futmx* 
obligations,  there  shall  be  due,  according  to  the 
mortality  experience  and  «nergency  fund  re- 
quirements of  the  asaoeifltloa,  and  payable  at 
Its  general  office  In  Galesburg,  HI,  on  the  first 
business  days  of  January,  March,  May,  Julv. 
September,  and  November,  respectively,  of 
each  and  every  year  during  the  continuance 
of  this  contract,  a  bimonthly  premium  or  as- 
sessment based  upon  the  annexed  tables  of 
rates,  according  to  age,  and  graded  according 
to  the  mortality  experience  of  the  association, 
and  amount  of  benefits  named  hmln:  prqrid- 
ed,  however,  that  at  such  time  or  times  as  the 
insured  shall  be  entitled  to  the  advantages  of 
the  emeigency  fund,  as  bereinafter  stated,  the 
board  of  managing  dhwctors  may  readjust  tbe 
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gnidii^  or  baslB  ef  tbe  Mmonti^  usessmcnts 
or  premiums  due  thereafter  in  accordance  with 
tb»  amonnt  of  •acta  ewergeDcy  fnnd  tbea  avtfl- 
nble,  tbe  cnrrent  age  of  t&e  members,  and  the 
mortality  of  the  anodatloii.  No  personal 
liability  of  tbe  Imnired  la  incurred  by  becom- 
ing a  policy  holder  In  tills  association;  but  till? 
oertiflcate  of  Insurance  Is  Issued  and  accepted 
sabject  to  the  express  conditions  that.  If  any 
of  tbe  payments  stipulated  In  this  oontract 
shall  not  be  paid  to  tbe  asaociatlon  on  or  be- 
fore the  day  of  tbe  date  as  proyfated  ia  this 
contract,  at  its  home  ofllce  In  Oalesborg,  llL, 
this  contract  shall  terminate,  and  all  rights  be 
forfeited  to  the  assodatlan.  (3)  The  amotmt 
recced  from  bimonthly  premiums  or  calls, 
less  tbe  amount  hereinafter  provided  for  the 
sreneral  and  emergency  fonds,  shall  constitnto 
the  mortuary  fund,  and  shall  only  be  used  for 
the  payment  of  death  claims,  and  the  protec- 
tion of  the  mortuary  fund.  (4)  Twenty-flve 
cents  en  mdi  Are  hundred  dollars  of  Insmv 
ance,  to  be  collected  bimonthly  (which  la  In- 
cluded In  the  above  [following]  table  of  rates), 
shall  be  carried  to  the  general  fund  to  provide 
for  the  exp^ises.  <5)  Twenty  per  cent  of  tbo 
mortuary  premium  received  under  this  certifi- 
cate or  policy  of  bismsnce  may  be  converted 
Into  the  emergOTcy  fund,  and  held  in  trust,  as 
provided  hi  the  bylaws,  for  the  exclusive  ben- 
eSt  of  the  policy  holders,  to  be  used  only  ft>r 
the  purpose  of  paying  the  actual  increase  of 
cost  1^  reaaoa  of  the  advancing  age  of  mem- 
bers and  payment  of  death  losses  In  excess  nt 
the  actuary's  mortality  tables,  as  provided  In 
section  &  <6)  After  tbe  certificate  or  poUcy 
has  been  in  force  for  six  years  from  the  first 
day  of  Jannary  foDowtng  its  date,  and  annu- 
ally thereafter,  there  sbaU  be  an  equitable  dis- 
tribution, for  me  In  paying  future  m<ntuary 
prmtmns,  of  so  much  of  tbe  then  unappropri- 
ated emergency  fund  and  Its  accumulations 
as  are  derivable  from  the  contributions  made 
tbereto  the  sixth  respective  preceding  year  and 
part  of  year;  and  ^n  tbe  death  of  tbe  In- 
Hmvd,  after  this  certiflcate  or  pcdlcy  has  been 
in  coDttanous  force  six  years  from  the  first  day 
of  Jannary  following  Its  date,  there  shall  be 
doe  the  boieflclarlea  hereunder,  payable  in 
like  manner  and  under  same  conditions  as  the 
benefits  named  herein,  such  part  of  tbe  then 
total  emergency  fund  and  its  Interest  accumu- 
lattons  as  tbe  association's  actuary  shall  deter- 
mine legally  due.  In  propOTtfon  to  the  ctmtribu- 
tlcma  made  by  tbe  insured  thereto.  <7)  A 
printed  notice,  directed  to  the  address  of  tbe 
insured  as  tt  appears  at  the  time  on  the  books 
of  the  association,  and  deposited  in  tbe  post 
office,  or  printed  In  a  newspaper  putdlsbed  by 
the  aasodation,  and  forwarded  as  aforesaid, 
shall  be  l^id  notice  of  any  required  payment, 
and  tbe  tastimony  of  the  secretary,  supported 
by  the  affidavit  of  the  person  or  persons  who 
performed  inch  scrrice  of  mailing  said  notice 
so  addrcBsed,  shall  be  taken  and  admitted  as 
omudtaiTe  evidence  of  such  mafllng,  and  aa 
alMOlBla  proof  ctf  doe  notlee  to  the  insured.  (8) 
In  tarn  at  chuvs  at  rmUma,  {Kwt-oflca  at' 


dress,  occupation,  tn>  name  of  the  insured,  he 
or  she  must  bnmediatBly  notify  tbe  secretary 
of  soch  cbange,  and  upon  tbe  failure  of  the 
association  to  receive  such  notice  it  shall  ino- 
ceed  for  all  puiposes  as  if  no  such  diange  had 
been  made.  (9)  No  liability  shall  be  Incntred 
by  tlie  association  until  the  payment  of  the 
advance  premtom,  the  receipt  and  aroroval  of 
a  written  application,  and  this  certiflcate  or 
policy'  of  insurance  has  been  Issoed  and  deliv- 
ered dtiring  the  life  and  good  health  of  the  in- 
enred;  and  no  agent  or  other  person,  except 
the  president  or  secretary,  has  power  :o 
change,  modify,  or  sifter  this  contract,  or  to 
waive  forfeitane,  cactend  credit,  or  grant  per^ 
mits."  If  the  Insared  shall  personally  en- 

gage in  Uasting,  sobmailne  operations,  under- 
gnrand  mining,  sdling  intoxicating  liquors, 
glassbtowlng,  manofacturlttg  poisoDOOs,  explo- 
sive, or  inflammable  substances,  trading  or  re- 
siding among  savage  trUies  or  nations,  or  be 
emidoyed  as  an  Indoor  stone  or  marble  cutter, 
quartz-mlll  operator,  as  a  fireman,  as  a  rail- 
road switchman,  engineer,  fireman,  brakeman, 
or  freight  conductor,  or  shall  be  engaged  in 
military  service  (exoq>t  in  time  of  peace),  or 
in  naval  or  marine  aervlee,  without  having; 
first  obtained  the  written  consent  of  tbe  asso- 
ciation, or  shall  die  in  omsequence  of  engaging, 
in  duelling,  fighting,  keying  unlawful  or  dis- 
reputable resorts,  the  violation  or  attempted 
violation  of  the  laws  of  any  nation,  state,  or 
province,  by  the  hands  of  justice,  or  be  con- 
victed of  a  felony,  then.  In  each  and  every  such 
case,  this  certificate  or  policy  shall  be  null  anl 
void,  and  all  payments  made  thereunder  shall 
be  forfeited.  (12)  If  the  insured  sliali  use- 
stimulants  or  narcotics  to  such  an  extent  as  to- 
Impair  his  or  her  health,  or  produce  delirium, 
tremens,  or  cause  death;  or  shah  die  while  in- 
toxicated, or  ftom  the  effects  of  drunlcennesj;. 
or  if  there  has  been  aay  false  or  untrue  state- 
ment made  in  the  appUcatlDn  or  examiner's, 
certificate,— then,  and  in  each  and  every  such, 
case,  this  certificate  shall  be  null  and  void,  and' 
all  payments  made  thereon' shall  be  forfeited  to- 
the  association."  "(14)  If  at  any  time  dnriutf 
the  first  five  years  of  this  contract,  reliable 
Information  and  evidsace  shall  come  to  the- 
knowledge  of  said  association  that  tbe  insureil 
did  make  false  and  imtrue  statements  in  his. 
oc  her  application,  on  the  good  faith  of  whic^ 
this  certiflcate  la  issued,  or  if  the  Insured  shall 
be  guilty  of  any  criminal  act,  or  shall  injure 
Us  or  her  health  fay  the  use  of  alcoholic,  nar- 
cotic, or  other  stimulants,  or  shall  become  aa 
bobltual  or  excessive  user  of  toxicants,  have 
delirium  tremens,  or  skall  violate  any  one  of 
the  conditions  or  asreemeaiB  contained  In  the 
application  or  this  certificate,  tbe  association 
may,  by  written  or  printed  notice,  signed  by 
Its  president  and  seiretary,  notify  the  Insured 
of  his  or  het  viblatioD  of  the  conditions  and 
agreements  tber^  contained,  and  that  the 
qnestlMk  of  the  cancellation  of  the  same  will 
come  before  the  board  of  mnmiging  directors 
at  tha  time  named  In  said  nMlee  (wblcb  shall 
not  be  tew  Qma  80  iayi  Caem  tete  theraoQ  tn 
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bearing  and  InveBtlgatlon,  and  the  flndloff  of 
uld  board,  and  their  action  thereon,  aball  be 
final  and  condttslTe.  (IS)  This  contract  shall 
be  govemed  by,  eubject  to,  and  conatmed  only 
according  to,  the  laws  of  the  state  of  lUlnolii, 
the  place  of  this  contract  (10)  If  this  contract 
shall  bare  been  In  contlnnoos  force  until  five 
years  from  its  date,  It  shall  thereafter  be  In- 
contestable for  error  or  misstatements  In  the 
application,  and  for  all  causes  named  In'  sec- 
tions 12  and  14  of  this  contract;  provided, 
the  ciHiditlona  as  to  occupation  and  payment 
of  mortuary  calls  have  been  complied  with; 
and  provided,  further,  that  where  an  under- 
statement of  age  is  made,  In  which  case  the 
benefits  reoorerable  herein  shall  be  such  pro- 
portionable part  only  of  the  whole  benefit  nam- 
ed herein  as  the  total  amount  of  the  mor- 
tuary premiums  paid  bears  to  the  total  amount 
required  at  the  true  age,  and  except,  further, 
that.  If  the  troe  age  at  the  date  of  the  appli- 
cation was  beyond  the  limit  of  age  then  taken 
by  the  association,  then  there  shall  be  recover- 
able («ly  the  total  amount  of  bimonthly  prem- 
Itmis  paid  thereon." 

On  the  back  of  the  policy  Is  a  table  of  rates, 
ahowmg  rate  per  ¥1,(X}0  Insurance,  bimonth- 
ly, at  the  ages  given,— the  age  at  jolido«,— 
running  from  21  up  to  00: 
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The  application  made  deceased  for  the 
policy  contained  the  questions  usually  found 
in  printed  applications  for  life  insurance,  and 
also  contamed  the  further  printed  provisions: 
"Advance  payment  must  in  all  cases  accom- 
pany the  application."  "I,  the  undersigned 
applicant,  do  hereto  declare  that  I  have  made 
full  and  correct  answers  to  all  questions  In 
forms  A  and  B,  and,  whether  said  answers, 
together  with  the  foregoing  explanations,  are 
In  my  own  handwriting  or  not,  I  adopt  them 
as  my  own,  admit  them  to  be  material,  and 
warrant  them  to  be  full,  complete,  and  true 
in  all  respects;  and  further  agree  that  said 
answers  and  this  declaration  shall  form  the 
exclusive  and  only  basis  of  the  contract  be- 
tween myself  and  the  Covenant  Mutual  Bene- 
fit Association;  said  contract  not  to  be  In 
force  or  binding  upon  the  association  until 
after  the  payment  of  the  advance  premium, 
and  the  approval  of  the  application  by  the 
medical  board,  during  my  life  and  good 
health,  irtuch  contract,  when  completed  by 
the  granting  of  a  policy,  shall  be  subject  on^ 
to  the  conditions  and  stipulations  contained 
in  said  policy  and  this  application,  which  are 
hereby  accepted  and  made  the  complete 
terms  of  the  contract,  and  for  myself  and 
my  beneficiaries  I  hereby  authoiise  any  phy- 
sician possessing  knowledge  or  Information, 
acquired  profesaloiially  or  othwwlaa,  touch- 


ing matters  herein  referred  to,  or  any  disease 
I  may  hereafter  have,  to  dls<dMe  the  aame 
fidly  at  the  Instance  of  said  assodatloa. 
*  •  •  And  I  farther  agree  that,  if  any 
fraudulent  or  nntme  answers  have  been 
made,  and  If  death  shall  result  from  suicide 
before  five  years'  continuous  membership, 
and  If  1  shall  use  Intoxicants,  opinm,  or  oth- 
er stimulants  to  an  extent  liable  to  Injure  my 
health  or  aborten  life,  or  shall  omit,  neglect, 
or  refuse  to  pay  any  of  the  mortuary  calls 
on  or  before  the  dar  on  which  they  shall  fall 
due,  then,  and  In  either  event,  this  contract 
shall  be  null  and  void,  whether  so  declared 
the  association  or  not.  and  all  moneys 
which  have  been  paid  shall  be  forfeited  to 
said  association."  Said  appUcation  has  print- 
ed upon  Its  back  the  following:  "All  appli- 
cations must  be  mailed  so  as  to  reach  the 
principal  of&ce  within  one  week  from  date  of 
examination.  No  a^Hcatlon  will  be  acted 
upon,  or  policy  Issued  thereon,  until  It  has 
been  fully  completed  in  accordance  with  the 
rules  of  the  association  and  instructions  here- 
in contained.  W.  H.  Smolllnger,  Sec'y."  Al- 
so the  following:  "This  blank  to  be  used  on- 
ly by  medical  director.  Medical  director's 
memoranda.  Approved  Dec.  19,  1882.  A. 
D.  Wing."  This  application  has  stamped  up- 
on It:  "Bec'd  Dec.  16,  1882."  Tbe  applica- 
tion was  received  at  tbe  borne  office  of  de- 
fendant December  16, 1892. 

At  tbe  time  of  the  Issuance  of  the  certificate 
tbe  appellee  had  In  force  certain  by-laws,  the 
beginning  of  which  read  as  follows:  "Gonatitn- 
tion  and  by-laws  and  mles  and  regulations  of 
the  Covenant  Mutual  Benefit  Association  of 
mim^.  Principal  Office,  Oalesburg.  ni.  in- 
corporated Jan'y  9th,  1877.  Bevlsed  1882." 
The  following  portions  are  presented  as  perti- 
nent In  the  consideration  of  this  case:  Article 
2,  (  1, By-Laws:  TiM.  the  object  of  the  assods- 
tion  shall  be  to  furnish  financial  aid  to  the 
heirs,  devisees,  etc.,  of  deceased  members,  or 
to  totally  disabled  members.  Artide  6.  S  1. 
By-Laws,  provides  that  all  moneys  received 
by  the  assodatlon  shall  be  placed  In  one  of 
tiie  ffdlowlDg  funds:  Mortuarr,  reaerre. 
emergency,  advance,  or  general  fond;  sndi 
funds  to  be  held  In  trust  for  the  membership 
as  provided  In  the  l^-laws^  Arti<de  4,  |  1. 
Bules  and  R^nlatlons,  provides  that  "nellher 
of  the  several  funds,  or  any  part  of  tbem. 
shall  be  divided  among  the  officers  or  mem- 
bers of  the  assoclatimi,  as  profits  vt  other 
wise,  except  to  equitably  distribute  any  sur- 
plus belonging  to  the  reserve  fund,  aa  pro- 
vided In  section  8  of  this  article,  which  has 
served  the  purposes  for  which  It  was  collect- 
ed, and  Is  im  longer  required  for  the  inroper 
maintenance  of  that  fund,  or  In  the  ennt 
of  a  final  dissolution  of  the  assodatlon." 
Section  2  provides  that:  "All  moneys  reallKd 
or  received  by  the  association  from  assess- 
ments or  bimonthly  calls  made  and  collected 
for  mortuary  or  total  disability  porpoaea  shall 
belong  to,  and  be  placed  in,  the  movtoair 
fund,  and  po  part  or  portbuLjif  this  taoA  ahaB 

Digitized  by  V^OOg  IC 


TexO 


flMCCH      OOTBNAMT  ICDT.  BBN.  ASS'N. 


be  med  In  any  nuuiiKr  or  appropriated  tor 
AOj  pnrpow  ottatf  than  tte  payment  ot  deatb 
and  total  dlsabUlty  dalms,  and  the  protectfon 
of  the  mortuary  fund,  esc^t  that  the  man* 
aging  dlreetora  may  set  aside  and  transfw  to 
the  reserra  emergency  fund  twenty  per  cait, 
or  less,  of  the  total  amount  collected  from 
time  to  time  for  mortnaiy  and  total  disabili- 
ty purposes,  which  amount,  when  so  aet  aside 
and  transferred,  shall  be  aj^roprlated  and 
used  only  as  provided  in  section  8  of  this  ar- 
ttde."  Section  8:  *To  prorlde  for  the  pur- 
poses hereinafter  stated,  and  when  so  ordered 
txf  thtf  managing  directors,  twenty  per  cent, 
or  less,  of  the  total  amount  odlected  from 
time  to  time  for  mortuary  and  total  dis- 
ability purposes,  may  be  placed  In  the  re- 
serve emergraicy  fund,  securely  Invested  as 
tffOTlded  in  section  6  of  this  article,  and  held 
in  trust  for  the  exclusive  benefit  of  members 
of  this  association,  to  be  used  only  for  the 
following  purposes,  viz.:  First,  for  the  pay- 
ment of  death  losses  or  total  disability  claims 
that  may  occur  In  any  one  year  in  excess  of 
the  rate  stated  In  the  actuaries*  tables  of  mor- 
tality; second,  to  provide  for  and  pay  the 
actual  Increase  of  cost  by  reason  of  the  ad- 
vancing age  of  members;  third,  annually  aft- 
er January  1, 1807,  provided,  In  the  Judgment 
of  the  management,  It  can  be  safely  done,  to 
equitably  distribute,  for  use  in  paying  mor- 
tuary premiums,  any  unappropriated  surplus 
dnivable  from  the  contributions  made  there- 
to during  the  sixth  respective  preceding  year; 
fourth,  on  the  death  of  a  member  who  shall 
have  contrlbnted  to  the  reserve  emergency 
fund  for  six  years,  to  return  to  bis  beneficiary 
the  unnsed  or  unappropriated  portion  of  such 
reserve  emergency  fund  which  may  have 
been  contributed  by  said  deceased  memb^ 
In  his  lifetime."  Section  4:  "All  moneys 
realized  from  membership  fees,  monthly  or 
annual  dnes,  expense  premiums  or  assess- 
ments, or  received  by  the  association  from 
any  other  source,  and  not  properly  belonging 
to  either  the  mortuary,  reserve  emergency,  or 
advance  funds,  shall  be  placed  in  a  separate 
fund,  to  be  known  as  the  'General  Fund,* 
and  each  member  shall  pay  12%  cents  per 
month  on  each  $600  Insurance  carried,  which 
shall  be  collected  with  each  blmouthiy  call. 
All  .  agency  and  general  expenses  of  the  as- 
sociation shall  be  paid  from  this  fund,  and 
when  It  shall  be  In  excess  of  the  current  and 
emergency  requirements  of  the  association, 
the  managing  dlrectorB  may  transfer  such  ex- 
cess into  the  mortuary  fund."  Section  6: 
"All  moneys  received  by  the  association  as 
advance  premiums,  or  deposited  with  it  to 
provide  for  the  payment  of  future  bimonthly 
calls  or  assessments,  shall  be  placed  In  the 
advance  fund,  and  shall  be  withdrawn  from 
it  and  used  only  when  necessary  to  meet  the 
payments  for  which  they  are  deposited,  ex- 
ccpt  that  upon  the  death  of  the  Insured  for 
whose  benefit  the  advance  or  deposit  was 
made  any  nnosed  portion  thereof  shall  be 
withdrawn,  and  paid  wltfi  tha  certificate  at  ita 


maturity,.  In  addition  thereto."  Article  B,  | 
2,  Bales'  and  Begulations:  **An  advance 
iwemium  of  |8  per  f 1,000  Insurance  must  be 
collected  with  each  application  for  member- 
ship,'and  on  applications  for  a  leas  amount 
than  $1,000  the  advance  loemlum  shall  be 
$&  The  assessment  rates  of  the  association 
shall  be  based  upon  the  following  tables  for 
each  $1,000  indemnity,  and  sbaU  be  inch  per- 
centage thereof  as  the  mortality  experience 
of  the  association  require."  Then  f(d- 
lowB  the  table,  which  is  same  as  on  back  of 
the  policy,  and  ^ven  herein.  The  rates  given 
in  the  table  provide  for  the  accumulation  of 
the  mortuary,  reswve  emergency,  and  gen- 
eral funds.  Article  S,  I  8,  Rules  and  Regu- 
lations: **In  case  tlie  Insured  shall  become 
totally  and  permanently  dlsatded.  the  execu- 
tive board,  upon  the  recommendation  of  the 
medical  dhrector,  may,  If  all  the  conditions  of 
the  contract  have  been  complied  with,  upon 
the  surrender  and  cancellation  of  the  policy, 
pay  one-half  Its  face  value  in  cash."  Section 
7:  "Por  the  purpose  of  prevenflng  uninten- 
tional lapsing,  and  for  the  accommodatloh  of 
members,  the  managing  directors  shall,  from 
time  to  time.  In  accordance  with  the  mortali- 
ty experience,  adopt  ndes  of  advance  deposit, 
wliich  shall  render  certificates  uonforfelting 
for  the  nonpayment  of  assrasments  for  the 
time  agreed  upon,  not  exceeding  one  year. 
The  secretary  shall  at  all  tlm^  accept  ad- 
vance deposits  from  members,  which  shall  be 
placed  to  their  credit,  and  stand  chai^eable 
with  any  assessment  that  may  be  due  as  they 
occur,  and  the  notice  of  such  assessment 
shall  bear  on  Its  face  a  memorandum  of  the 
credit  balance  due  such  member  sfter  de- 
ducting the  amount  of  such  assessment" 
Section  10:  "The  managing  directors  shall  or- 
der six  regular  mortuary  calls  each  year,  on 
whiCh  all  members  having  held  membership 
for  at  least  105  days  prior  to  the  date  there- 
of shall  be  liable.  They  shall  be  Issued  on 
the  first  business  days  of  January,  March, 
May,  July,  September,  and  November,  re- 
spectively, and  shall  close  30  days  from  date, 
but  the  managing  directors  may,  at  their  dis- 
cretion, by  affixing  a  penalty  of  not  less  than 
ten  cents,  extend  the  time  to  all  who  cannot 
pay  within  the  30  days.  The  mortuary  calls 
shall  be  In  such  form,  and  contain  such  facts, 
as  the  laws  of  Illinois  may  require,  shall  state 
when  It  will  close,  and  what  extension  of 
time.  If  any.  Is  given."  Section  11  provides 
that  "any  member  may  withdraw  from  the 
association  by  notifying  the  secretary,  in 
writing,  returning  his  or  her  certificate,  and 
paying  whatever  may  be  due  the  associa- 
tion, but  shaU  thereby  forfeit  all  claims  to  the 
funds  of  the  association,  as  well  as  any 
amount  he  or  she  may  have  contributed 
thereto." 

The  IlllnolB  statute  on  the  subject  of  no- 
tice was  Introducei  by  the  appellee,  aud 
was  as  follows:  "Assessment  Notices— Ap- 
llcatlon  of  Fund.  Assessment  notices  sent  to 
membera  by  any  association  or  corporation 
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doins  iHHAiieU'  In  this  state,  ibaU  state  tb» 

object  or  objecta  for  vhlch  tlu  lAoney  to 
bo  collected  Is  Intended;  tbe  names;  last  ad- 
dxew  and  amount  of  oertlflcate  of  deoeaaed 
members,  tbe  amount  to  which .  tbe  bene- 
ficiary of  eacb  Is  entitled  or  the  amount 
which  would  be  realised  for  the  beaeflcia- 
rtes  of  each  If  all  the  members  who  are  as- 
sessed would  pay  their  assessments,  and  no 
part  of  tbe  funds  collected  for  the  payment 
of  death  benefits  aOiaU  be  applied  for  any 
O01W  purposes." 

The  assured  was  22  years  old  when  tbe 
certlflcate  was  issued  to  blm.  December  iS, 
188e»'and  his  bfanonthly  asaessaent  aader 
the  contract  waa  |a  The  oertlflcate  was 
dedared  lapsed  by  tbe  association  on  June 
16,  1808,  for  tbe  alleged  nonpayment  of  call 
Mo.  120  for  98.  Hie  call  bore  date  ot  May 
1,  1893,  though  It  waa  ordered  on  the  4th 
day  of  ^rlU  1883.  The  resolution  of  the 
board  of  managing  directors  by  which  it 
was  ordered  waa:  "That  fbe  foUowisc 
proofs  of  deCUi,  baring  been  reported  com- 
irfete  and  sufficient  by  the  medical  director, 
attorney,  and  actuary,  and  reviewed  and 
approved  1^  the  executive,  be  approved,  and 
assessed  upon  as  mortuary  call  No.  120.  The 
call  on  all  policies  Issued  subseqaent  to 
March,  1880.  to  be  the  maximum  given  In 
tlie  table  of  rates  on  the  back  of  the  policy." 
Then  follows,  as  a  part  of  the  resolution,  a 
list  of  72  death  claims,  aggregating  fl^- 
000,  with  tbe  name  and  residence  of  each 
deceased  member.  As  a  matter  oi  fact, 
however,  every  one  of  these  claims  had 
been  paid  before  tbe  res(dution  was  passed, 
oat  of  fun  da  on  hand  arising  from  previous 
assessments.  The  following  notice  of  as- 
sessment was  mailed  to  the  deceased  on  the 
2Sth  day  of  April.  1883.  dated  May  1,  1893: 
"Yoo  are  hereby  notified  that,  In  conse- 
quence of  death  of  members  of  the  associa- 
tion whose  names  appear  on  the  accompany- 
ing sheet,  satisfactory  proofs  of  death -hav- 
ing been  filed  and  approved,  a  call  for  $9.00 
has  been  ordered  in  accordance  with  the 
conditions  of  your  certificate,  by  the  terms 
of  which  it  is  now  due,  and  must,  under 
penalty  of  forfeiture,  be  received  at  this  ot' 
flee  on  or  before  May  31st,  or  within  30  days 
from  the  date  of  this  notice.  Assm't  doses 
May  31st,  1883.    Next  call  Issued  Jnly  1st, 

1883.    Mortuary  call  Including  —  cents. 

Expense  $-  .    W.  H.  SmoIUnger,  Secr-y." 

The  sheet  which  accompaided  the  notice 
contained  the  following  dause:  "The  fol- 
lowing death  claims  having  been  approved 
and  paid,  mortuary  call  No.  120,  issued  May 
Ist,  18^,  is  ordered  by  the  board  of  man- 
aging directors."  Then  follows  a  tabulated 
list  of  claims,  giving  tbe  number  of  each 
policy,  amount  of  policy,  amount  paid  to  the 
association,  what  same  amount  of  lunrance 
would  hare  cost  In  old-Uae  companies,  what 
the  amount  paid  on  each  to  the  association 
would  hare  bought  In  old-Une  companies, 
naina  and  resideBce  of  tbe  daceawd,  aaaub 


of  bentflciary,  n^ea  preoCs  mn  eamjlaie^ 
when  the  claims  ware  each  paid,  and  tbe 
amount  paid  to  eacb.  Nothing  dae  Is  atat- 
ed  In  regard  to  the  claims.  Tbe  cUims  are 
tbe  same  as  given  In  the  resolution  abora. 
Twelve  of  these  clalmB»  amounting  to  921,- 
37S,  are  stated  In  this  sheet  to  hare  baen 
paid  on  February  16,  1683;  threat  amooM- 
ing  to  <6,000^  on  Fetvnaiy  ITtb;  four, 
amounting  to  (13,500,  on  Feteoary  IStb: 
nine,  amounting  to  f^.7S0,  February  30tta; 
five,  a^egating  ^n,20i0,  February  21et: 
nine,  aggregating  922,000,  February  2ttb; 
one  of  92.500,  February  2Stta;  two,  ^xre- 
gatlng  97,500.  February  2Sth.  Tbe  proofs  of 
tUrty-foor  of  these  claims  were  comideted 
on  January  10,  1803,  thirty-four  on  Febru- 
ary 13tb,  two  on  February  28,  1883,  one  on 
March  21,  1893,  and  ono-^tbat  of  a  W. 
Breed,  of  COilcago,  for  91<00a-«D  September 
7,  1892. 

It  was  conclusively  shown,  and  not  eoDtto- 
rerted,  ttiat  said  mortuary  call  No.  ISO  waa 
not  paid.  Appellants  try  to  meet  this  issue 
—First,  by  showing  that  under  tbe  contract 
of  Insurance  he  was  not  subject  to  any  char- 
ges or  assessments  untU  about  six  montlw 
after  his  certificate  was  issued,  and  that  tbe 
company  bad  funds  belonging  to  him  wlilcb 
it  should  have  applied  to  the  payment  of 
this  assessment;  second,  that  the  call  waa 
not  legally  binding  upon  him,  for  reasons 
which  will  be  hereafter  considered.  The 
evidence  was  conflicting  upon  tbe  questions 
whether  the  assured  was  to  be  charged 
anythii^  for  tbe  first  six  months  after  tbe 
Issuance  of  tbe  certificate,  and  whether 
the  company  held  funds  of  the  assnred 
which  It  should  bare  apidied  to  payment 
of  mortuary  call  12a  The  defendant*  s  tea- 
tlmony  tended  to  show,  and  was  a  anffl- 
cient  predicate  for  the  finding  of  tbe  Jury, 
that  defendant's  soliciting  agents,  Garden  A 
Wllkerson,  employed  the  assnred  as  medical 
examiner  for  tbe  company,  agreeing  that 
tbe  company  should  pay  him  92.50  for  eacb 
person  examined  by  hino.  Tbe  assured 
agreed  that  he  would  Invest  half  the  sum 
realized  fay  him  from  this  source,  upon  the 
basis  of  98  per  91,000  advance  luemitun  to 
be  paid  by  him.  Under  arrangement  with 
tbe  company,  this  advance  premium  went 
as  compensation  to  the  soliciting  ag»its, 
and,  in  addition,  tbe  general  agent  of  the 
company,  under  whom  they  were  enqdoyed. 
paid  them  a  bonus  of  91  per  91.000  tnsnrance 
secured  by  tbem.  The  soliciting  agents 
were  authorbMd  to  remit  to  tlw  assured 
this  advance  premium  whenever  tbey  de- 
sired so  to  do,  aad  they  took  tliat  oonrae  to 
a  large  extent,  reeelring  as  compensatton 
only  the  91  per  91|000  bonns  offtted  by  tlie 
general  agent  lliese  agents  procured  at 
Honey  Grore  27  appllcatlona  for  insurance, 
outside  ot  the  application  of  Dr.  Smith,  and 
to  each  of  them  they  remitted  tbe  advance 
premium  of  98  per  91.000  wbitb  tha  potk? 
and  laws  vioTUad  staoida  k»  paid.  Xke  aa 
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sored,  Dr.  Tolbert  C.  Smith,  examined  each 

of  tbe  applicants,  and  bis  agreed  compensa- 
tion amounted  In  the  aggregate  to  $67.50. 
The  payment  of  the  advance  premium  car- 
ried the  policy,  onder  section  10  of  the  by- 
laws, heretofore  quoted,  for  at  least  105 
days,  free  of  further  charges.  These  bi- 
monthly mortuary  calls  were  required  to  be 
made  on  the  first  business  days  of  January, 
March,  May,  July,  September,  and  Novem- 
ber; and  when  the  certificates  were  issued 
between  November  16th  and  1st  of  January 
the  payment  of  the  advance  premium  car- 
ried the  Insurance  free  of  furtller  charge 
for  45  days  In  excess  of  the  105  days,— 150 
days,  or  about  5  months.  The  policy  In  this 
case  was  Issued  December  19,  1892,  and  the 
advance  premium  therefore  carried  it  150 
days;  that  is,  it  was  not  subject  to  mortu- 
ary call  until  May  1,  1893,  The  company 
paid  the  assured  $30,  by  draft,  on  the 
amount  due  him  for  examination  of  appli- 
cants, and  on  his  written  order  It  paid  the 
balance  due  him~?37.50— to  its  agent  George 
A.  Carden.  The  evidence  shows  conclusive- 
ly that  before  the  giving  of  this  order  upon 
the  company  for  $37.50  to  the  agent  Carden, 
a  controversy  arose  between  said  ageijts  and 
assured  as  to  whether  the  assured  should 
pay  them  .anything.  The  assured  contend- 
ed that  the  advance  premium  was  to  be  re- 
mitted to  him  by  the  agents,  as  had  been 
done  with  the  other  applicants;  while  the 
agents  contended  that  he  was  to  pay  them 
the  advance  premium.  This  controversy 
terminated  In  the  giving  of  the  order  upon 
the  company  for  $37.50  to  the  agent  Car- 
den; this  sum  being  $2.50  less  than  the  ad- 
vance premium  provided  for  by  the  laws  of 
the  company.  After  this  the  application  of 
the  assured  was  sent  In  to  the  home  office 
of  the  company,  and  the  certificate  was  la- 
sued  to  him. 

The  order  given  by  deceased  was  as  fol- 
lows: "Honey  Grove,  Texas.  Dec.  3,  1802. 
Pay  to  the  order  of  Geo.  A-  Carden,  $37.50, 
and  charge  to  my  account  T.  C.  Smith,  M. 
I>.  To  Covenant  Mutual  Benefit  Association, 
Galesburg,  111."  The  order  has  marked  on  it 
in  pencil :  "O.  K.  12— 2S— 92."  Oa  the  same 
day  that  this  order  was  given,  deceased  wrote 
a  letter  to  appellee  In  regard  to  it.  Demand 
■waa  made  In  open  court  upon  appellee  to 
produce  this  letter,  bat  It  failed  to  do  so.  It 
■WRS  admitted  that  notice  to  produce  It  was 
given  In  due  time.  Appellee's  attorneys  claim 
that  the  letter  could  not  be  found.  Its  con- 
tents are  unknown,  except  as  may  be  inferred 
from  the  reply  to  It,  Introduced  by  sppel- 
Innta,  which  is  as  follows:  "Office  of  Gov. 
Mut.  Ben.  Ass*n,  Galesburg,  HI.,  Dec.  9,  1892. 
T.  C.  Smith,  M.  D.,  Honey  Grove,  Texas- 
Dear  Sir:  I  have  yonr  esteemed  favor  of 
I>ec.  3,  and  In  reply  to  the  same  wonld  say 
that  I  am  certainly  surprised  at  the  facts 
redted  In  your  letter.  I  wish  that  you  would 
-write  me,  and  advise  me  what  the  clrcom- 
jstancea  were  under  whidt  yoo  gave  this  order 


to  Mr.  Carden,  and  for  what  you  were  owing 
him.  Is' It  in  payment  of  advance  premium 
on  an  application  which  you  expect  to  make, 
or  what?  Certainly  he  is  not  entitled  to 
any  of  the  medical  examination  fee,  and  the 
only  way  that  I  can  see  In  which  he  would 
have  a  right  to  ask  you  for  an  order  for 
money  tbat  was  due  you  <m  account  of  work 
done  for  this  association  would  be  if  you  were 
indebted  to  him.  Should  be  pleased  to  have 
you  write  me  fully  In  relation  to  this  matter. 
Very  truly  yrs.,  W.  H.  SmoUinger,  Sec'y." 
Ttia  letter  wss  replied  to  by  deceased  as  fol- 
lows: "Honey  Grove,  Dec  11.  1892.  Mr. 
W.  H.  Smolllnger,  Galesbw^,  111.- Dear  Sir: 
Tour  letter  of  9th  to  hand.  Will  say  In 
reply  that  I  was  not  nnder  any  Indebtedness 
to  Mr.  Carden  wJiatever.  I  examined  27  ap- 
pUcants,  and  was  to  receive  $2.50  each,  but 
on  settlement  was  forced  to  discount  my  ac- 
count $37i>0,  or  receive  nothing;  so  I  Uiought 
it  better  to  take  $30  than  nothing,  as  Mr. 
Garden,  after  I  bad  done  the  work,  dalmed 
tbat  all  collections  came  through  him,  and 
before  he  would  send  In  my  account  I  would 
have  to  give  him  an  order  for  $37.50.  I 
thought  it  a  strange  way  of  doing  business 
is  the  reason  I  have  written  yon.  From  your 
letter  I  see  Mr.  Carden  has  done  me  a  wrong, 
and  If  It  is  In  the  power  of  the  association  to 
have  Justice  done  me,  and  pay  me  the  full 
amount  ($37.50),  I  would  be  under  many  obli- 
gations to  you.  Mr.  Cardoi  has  no  right  to 
extiMt  this  money  from  me,  and  X  am  willing  to 
leave  this  matter  with  you  gentlemen.  Please 
answer  as  soon  as  convenient,  as  I  will  leave 
for  the  Polyclinics  at  New  York  soon.  Very 
respectfully,  T.  C.  Smith."  The  letter  has 
the  following  Indorsements  stamped  thereon: 
"Bec'd  Dec.  14,  1892."  'T)ec  21,  1892." 
"Answered  Dec.  22,  1882.  Gov.  Mut  Bea 
^'JL"  "Answered  Dec.  15. 1892.  Gov.  Mat 
Ben.  Ass'n."  Appellants  introduced  the  fol- 
lowing reply  to  the  foregoing  lettw:  ^'Gales- 
burg,  IlL,  Dec.  luth.  1892.  Dr.  T.  C.  Smith, 
M.  D.,  Honey  Grove,  Texas— Dear  Sir:  I  have 
your  esteemed  favor  of  recent  date,  and  la 
reply  to  same  would  say  that  I  will  take  the 
matter  referred  to  In  your  letter  in  band,  and 
will  fully  Investigate  the  same.  Very  truly 
yours,  W.  H.  SmolHnger,  Sec'y."  Accompany- 
ing the  policy  was  the  following  lett^  to  de- 
ceased: "Office  of  the  Gov.  Mut  Ben.  Ass'n. 
Galesburg,  IlL,  Dec.  19th,  1892.  T.  G.  Smith. 
Esq.— Dear  Sir:  With  this  jdease  find  yonr 
certificate  of  membership.  No.  75,142,  for  $5,- 
000,  which,  upon  examination,  we  trust  will 
be  satisfactory.  Please  read  the  oertlficate. 
and  copy  of  application  attached,  carefully, 
and,  should  error  be  discovered,  notify  us  at 
once.  You  will  expect  to  receive  your  first 
mortuary  call  for  $9.00  from  the  first  of  next 
May;  the  same  to  be  paid  at  this  office  with- 
in 30  days  ttom  Its  date.  Fraternally  yours, 
W.  H.  SmoUinger,  Sec'y."  The  next  letter, 
sent  out  about  December  28th,  was  as  followa:' 
"Galesburg.  lU.,  Dec  20,  1892.  Dr.  T.  a 
Smlt^  Biomj  Gmr%  Tens:  Below  fla' 
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-statement  of  your  accoant  from  Nov.  15th, 
1802,  to  Dec.  16th,  1892.  Trusting  that  you 
will  find  everything  correct  and  satisfactory, 
1  am,  fraternally,  W.  H.  Smoliinger,  Sec'y." 
"Dr.  1892,  Dec.  20.  to  advance  premium, 
f37.00;  Dec.  20,  to  Csh.  DfL  No.  6,124,  $30.00, 
—$67.50.  Or.  1802,  Dec.  IB,  by  examina- 
tions, $67.50,— $67.50."  There  was  also  an 
Itemized  list  of  examinations  made  by  de- 
ceased In  the  statement  On  December  22d 
^pellee  wrote  deceased  as  follows:  "Gales- 
■burg,  Dec.  22nd.  1892.  T.  C.  Smith,  Esq.. 
Honey  Grove.  Texas— Dear  Sir:  With  ref- 
etence  to  the  matter  of  $37.50  which  you  state 
you  paid  to  Mr.  Garden  under  mlsrepresenta- 
tloD,  under  protest,  etc.,  would  say  we  have 
endeavored  to  make  a  thorough  Investigation 
-of  the  same,  and  are  Informed  that  you  agreed 
to  make  application  for  a  policy  of  $5,000 
insurance,  on  which  the  advance  premium  is 
-$40,  and  that  Mr.  Garden  rebated  the  advance 
premium  of  $2.50,  and  that  you  gave  an  order 
for  the  balance  of  $37.50.  If  there  was  such 
an  arrangement,  he  certainly  was  entitled  to 
the  money,  and  you  should  complete  the  ap- 
^Icatlon  at  once.  Very  truly  yours,  W.  H. 
Smoliinger,  Sec'y."  On  December  6, 1893,  de- 
ceased wrote  appellee,  asking  when  he  would 
be  required  to  make  another  payment  on  his 
policy;  to  which  the  appellee  replied  that  the 
-policy  had  lapsed  through  nonpayment  of  call 
No.  120;  to  which  last  letter  deceased  replied 
on  December  80,  1893:  "You  are  undoubted- 
ly mistaken  when  you  say  my  policy  tias 
lapsed,  for  I  have  your  written  receipt  for 
payment  of  advance  premium  for  one  year, 
and  my  policy  bears  date  of  December  19, 
1892.  If  you  will  examine  the  matter  close- 
ly, you  will  find  that  a  portion  of  my  fees 
-for  making  medical  examinations  for  the  com- 
pany went  to  pay  this  advance  premium.  It 
lias  been  my  Intention  all  the  while  to  keep. 
toy  policy  In  good  standing."  The  letter  in- 
closed $15,  which  was  returned  by  appellee. 

W.  C.  Galklns,  appellee's  general  counsel, 
testified  in  Its  behalf  as  follows:  "I  am  one 
of  the  directors  of  defendant.  This  call  (120) 
was  made  on  all  of  defendant's  members,— 
on  those  holding  certificates  dated  prior  to 
1890,  as  well  as  on  those  dated  subsequent 
thereto;  but  the  call  made  on  members  whose 
.certificates  bore  date  prior  to  1890  was  made 
on  a  separate  plan,  and  according  to  the  pro- 
Tlslons  of  their  re85>ectiTe  contracts,  but  were 
all  Included  In  the  call  as  mortuary  call  No. 
120.  What  I  mean  by  separate  plan  is  a  plan 
separate  from  the  plan  named  In  the  policy 
taiTolved  In  this  suit  and  described  In  the  by- 
laws In  force  at  the  time  the  contracts  were 
made.  The  call  made  as  above  stated  on  cer- 
tificates dated  prior  to  1890  was  made  under 
defendant's  original  by-laws  as  revised  Jan- 
nary  26,  1886,  and  In  1888,  and  under  the 
otber  by-laws  preceding  that  But  the  call 
was  made  at  the  same  time,  under  the  same 
resolution,  as  call  120,  and  made  at  the  usual 
time,  place,  and  in  the  usual  and  customary 
.manner.  Bach  policy  holder  It  anesaed  ac- 


cording to  tbe  provisions  of  bis  omtract  and 
the  by-laws  In  force  at  the  time  his  contract 
was  made.  The  calls  prior  to  1890  were  iqioa 
policies  that  were,  to  use  one  expresaion, 
Idnd  0'  pass  around  the  hat  pollcJea.'  They 
contained  no  promise  to  pay  money.  They 
did  contain  a  promise  to  pay  whatever  might 
be  realized  from  the  assessment  realized 
from  membership,  and  from  ready  compari- 
son show  calls  there  and  by-laws  different 
from  those  as  shown  by  these  by-laws  (Be- 
vlsed  By-Laws  1892).  Those  policies  were 
made  with  inference  to  paying  current  dealb 
claims,— death  claims  as  th^  occurred  without 
reference  to  the  future.  They  contained  no 
provision  with  reference  to  paying  back  divi- 
dends, or  on  total  disability.  The  second 
class,  which  Includes  the  policy  In  this  suit 
as  a  fact  contains  all  those  clauses,  total  disa- 
bility,— which  means  payment  of  half  In  case 
a  man  is  totally  disabled,— and  makes  the 
premiums  to  declare  dividends  at  the  end  of 
six  years;  also  provides  for  protecting  future 
obllgatloua.  We  pay,  and  had  for  some  time 
been  paying,  our  claims  In  advance,  paying 
them  Just  as  soon  as  tbey  were  presented  to 
the  company,  borrowing  from  the  fund  then 
on  hand  to  be  replaced  by  future  assessments; 
and  this  assessment  (No.  120)  is  one  of  them. 
This  levy  was  made  in  the  usual  manner. 
The  deatii  claims  contained  In  the  notice  of 
mortuary  call  No.  120  had  been  paid  out  of 
the  mortuary  fund,  and  said  call  was  made 
to  replenish  that  fund.  The  experience  of  tbe 
society  Is  that  the  death  rate  of  the  old  policy 
holders  averages  precisely  the  same  as  It  does 
under  the  new  under  the  same  conditions. 
And  the  excess  collected  from  the  new  policy 
goes  to  their  credit  under  their  contract  in  the 
way  of  dividends  at  tbe  dividend  period. 
Members  whose  policies  antedate  the  year 
1890  are  paid  in  full,  same  as  those  coming  fn 
since  1S90,  and  the  Increased  rates  charged  to 
those  whose  policies  are  dated  since  1890  are 
accounted  for  In  the  total  disability  clause, 
and  other  extra  prlvUegea  tmder  policy  since 
1890;  and,  according  to  our  Idea,  the  mortali- 
ty experience  makes  them  pay  about  the  same 
rate.  The  same  form  of  notice  is  used  In  the 
one  class  as  Is  used  In  the  other,  except  as  to 
grade  and  number  of  particular  policy  and 
amount  to  be  paid  by  that  particular  holder, 
which  was  governed  by  the  contract  and  by- 
laws at  the  time  It  was  Insured." 

Appellee  Introduced  In  evidence  Its  various 
by-laws  antedating  the  "Bevlsed  By-Laws  of 
1892."  The  by-laws  of  1877  provided  ft>r  the 
following  maximum  rates  of  assessments  for 
each  $625  of  Insurance,  according  to  the  age 
at  Joining,  and  fbs  membanliip  of  the  asso- 
ciation: 
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An  additional  snm  of  10  cents  on  each  as- 
sessment was  added  to  pay  expense  of  collec- 
tion. An  annnal  assessment  was  also  protld- 
pd  for  at  the  following  rates:  Upon  certlfl- 
<-ates  limited  to  $1.2&0.  {1.60;  limited  to  92,- 
500,  12.25;  limited  to  $6,000.  $3. 

The  by-laws  of  1880  provided  for  the  fol- 
lowing maximum  assessment  rates,  to  pay 
death  claims,  according  to  age  at  Joining  and 
membership  of  the  association,  for  each  9626 
of  insurance: 
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-To  which  assessment,  when  necessary  for 
the  payment  of  general  expenses  and  collec- 
tion costs,  the  board  of  directors  might  add  a 
sum  not  exceeding  the  following  amounts  per 
uioQth:  On  certificates  limited  to  $6^,  15 
cents;  $1,250,  18  cents;  $2,500.  24  cents; 
(5.000,  30  cents. 

The  by-laws  of  1886  provided  for  asscM- 
ments  to  pay  death  claims  and  current  ex- 
penses and  collection  costs  at  precisely  the 
^!ame  rates  as  In  the  by-laws  of  1880,  given 
above;  mortuary  and  expense  assessment, 
however,  to  be  collected  at  same  time.  It  Is 
expressly  provided  by  these  by-laws  that  there 
shall  be  six  mortuary  calls,  and  only  six,  each 
rear,  to  be  levied  on  same  days  as  provided 
in  revised  by-laws  of  1802,  and  In  policy  In 
suit 

The  assessment  rates  provided  in  the  by- 
laws of  1890  were  such  a  p3rcentage  of  the 
following  as  the  mortality  experience  and 
the  maintenance  of  the  emergency  fund  might 
require,  the  rate  being  for  each  $625  of  Insu- 
ranee,  paj-able  bimonthly,  same  as  in  by-laws 
of  1892,  and  acrardlng  to  age  at  Joining: 
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To  provid*  for  agency  and  general  expenses 
each  member  could  be  charged  12^  cents  per 
month  on  each  $625  of  Insurance,  to  be  collect- 
ed with  each  bimonthly  call.  The  same  pro- 
rlsioD  for  the  accumulation,  use,  and  distri- 
bution of  the  emergency  fund  is  found  in 
Uicse  by-laws  as  In  those  of  1892.  The  re- 
vised by-laws  of  1892  contain  no  reference  to 
w  mention  of  the  former  by-laws. 

This  is  believed  to  be  a  sufficient  statement 
of  the  material  facts  shown  upon  the  trial  to 
Hrre  as  a  basis  for  the  disposition  of  the 
qoestions  presented  upon  this  appeal.  Such 
additional  facts  as  may  be  deemed  necessary 
to  consider  may  be  stated  in  connection  with 
tke  dlsenirioo  of  the  questions  presented  for 


Taylor,  OaHoway  ft  McOrady  and  Pmlt  & 
Smith,  for  appellants.  W.  C.  Calkins  and  Har- 
ris, Etherldge  &  Knight,  for  appellee. 

FINLET.  J.  (after  stating  the  facts).  The 
first  and  eighth  assignments  of  error  com- 
plain, respectively,  of  the  g«ieral  charge  and 
the  refusal  of  the  court  to  give  In  charge  to 
the  Jury  a  special  instruction  requested.  The 
portion  of  the  general  charge  attacked  Is  as 
follows:  "If  said  Garden  agreed  with  Dr. 
Smith  to  remit  the  advance  premium  or  mem- 
bership fee,  and  If  afterwards,  and  before  the 
delivery  of  the  certificate,  he  claimed  such  fee 
from  Dr.  Smith,  and  If  Dr.  Smith,  in  com- 
pliance with  such  demand,  gave  Garden  an 
order  on  defendant  for  $37.50,  and  after- 
wards accepted  from  defendant  the  certifi- 
cate the  application  for  which  was  procured 
by  said  Garden,  and  If  the  defendant  paid  said 
Garden  said  sum  on  said  order,  then  the  de- 
fendant had  the  right  to  pay  such  order, 
notwithstanding  the  fact  (if  it  was  a  fact) 
that  Dr.  Smith  requested  the  defendant,  after 
having  given  the  order,  to  pay  the  money  to 
him  instead  of  Garden;  and,  if  you  find  such 
to  be  the  facts  in  the  case,  yon  will  find  for 
the  defendant."  This  is  the  special  charge 
asked:  "That  if  you  believe  from  the  evi- 
dence that  Garden  had  authority  from  the  de- 
fendant to  rebate  the  membership  fee,  and 
that  he  entered  Into  a  contract  with  the  de- 
ceased for  the  deceased  to  take  a  policy  of  In- 
surance for  $5,000  In  the  defendant  associa- 
tion, and  that  as  a  part  of  said  contract 
said  Garden  agreed  to  relinquish,  and  did  re> 
Unqulsb,  to  the  deceased,  said  membership 
fee,  and  In  pursuance  thereof  deceased  made 
application  for  said  policy,  and  that  defendant 
delivered  said  policy  to  deceased,  and  that 
afterward  defendant  applied  $37.50  of  the 
debt  which  It  then  owed  deceased  for  medical 
examinations  to  the  payment  of  advance  pre- 
mium on  said  policy,  and  notified  deceased 
of  such  application,  and  that.  If  deceased,  In 
exercise  of  ordinary  care,  was  thereby  led  to 
believe  and  understand,  and  did  so  believe 
and  understand,  that  such  application  of  said 
$37.50  by  defendant  was  for  the  purpose  of 
paying  premiums  on  said  policy  to  accrue 
after  the  time  said  policy  would  be  carried  by 
said  relinquishment,  and  by  reason  of  such 
belief  and  understanding  deceased  acquiesced 
in  such  application  of  said  $37.50  by  defend- 
ant; and  if  the  defendant  knew,  or  In  the  ex- 
ercise of  ordinary  care  ought  to  have  known, 
that  such  was  the  belief  and  understanding 
upon  the  part  of  deceased,  and  that  this  was 
why  he  was  acquiescing  in  the  application  of 
said  $37JK>,  then  you  will  find  for  plaintiff, 
unless  you  find  against  her  on  account  of  the 
other  Instructions  given  you."  The  proposition 
urged  against  the  charge  of  the  court  Is  that 
the  tram  "advance  premium"  should  be  held 
to  mean  money  luild  by  the  assui-ed  in  ad- 
vance for  the  purpose  of  meeting  mortuary 
calls  made  after  the  expiration  of  the  109 
days.   It  It  Insisted  that  under  tiie  terms 
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ot  flw  oerttficBte  and  Uyn  and  nfolatlDns  of 
the  avaociation  the  term  "advance  premium" 
la  of  donbtf  ol  meaning,  and  that  courts  should 
give  It  that  meaning  whlcb  would  be  moxt 
beneficial  to  the  assured,  and  prerent  a  for- 
feiture. In  Biipport  of  this  jKwition  authori- 
ties are  cited  to  the  effect  that,  where  the 
terms  of  an  insurance  contract  are  of  doubt- 
ful import,  and  will  admit  of  different  con- 
structions, one  of  which  will  sustain  the  con- 
tract and  prevent  Its  forfeiture,  while  the  oth- 
er will  result  in  forfeiture,  courts  should 
adopt  the  construction  which  will  uphold  the 
contract;  citing  1  Bac  Ben.  Soc,  S  203;  An- 
son, Cont.  S  331;  Goodwin  v.  Society  (Iowa) 
66  N.  W.  157;  First  Nat.  Bank  t.  Hartford 
Fire  Ins.  Co.,  85  U.  S.  673.  The  proposition 
of  law  announced  is  sustained  by  the  author- 
ities, and  is  well  established,  but  the  appli- 
cation here  attempted  to  be  made  cannot  be 
admitted.  We  think  it  clearly  aM»ears  that 
the  "advance  premium"  provided  for  by  the 
laws  of  the  association  Is  In  the  nature  of  a 
membership  fee.  Eight  dollars  per  $1,000 
insurance  Is  charged  against  all  applicants, 
regardless  of  their  ages,  while  the  amount 
of  the  assessments  to  be  subsequently  paid 
are  rated,  and  differ  according  to  ages.  The 
"advance  premlom"  carries  the  policy  free  of 
other  charge  for  at  least  105  days,— that  is, 
mortuary  calls  can  only  be  made  against  the 
holder  of  a  certificate  after  It  has  been  In 
force  106  days;  and  these  calls  can  only  be 
made  on  the  first  business  days  of  January, 
March,  May,  July,  September,  and  November. 
The  payment  of  the  advance  premium  by  the 
assured  would  liave  carried  hts  insurance, 
without  further  payment,  to  the  mortuary  call 
of  May  1,  1893,  to  which  his  policy  was  sub- 
ject The  spedal  charge  asked  ia  based  upon 
the  Idea  that  the  assured  may  have  been  mis- 
led Into  the  belief  that  the  advance  premium 
was  remitted,  and  that  the  company  had  ap- 
plied his  $37.50  to  the  payment  of  assesa- 
ments  to  be  made  after  the  period  had 
passed  through  which  the  advance  premium 
would  carry  the  policy,  and  that  the  company 
knew,  or  ought  to  have  known,  that  he  so 
understood  the  matter,  and  therefore  should 
be  held  responsible.  The  evidence  did  not 
warrant  any  such  charge.  What  was  meant 
by  the  advance  premium  was  clearly  mani- 
fest from  the  contract  The  assured  had  ex- 
plicit notice  that  his  $37.50  had  been  paid  to 
Garden  as  the  advance  premium  due  from 
the  assured,  and  was  further  notified,  at  the 
time  the  policy  was  delivered  to  him,  that  the 
first  mortuary  call  which  would  be  made 
upon  him  would  occur  on  May  1st,  and  would 
be  for  the  sum  of  nine  dollars;  and  he  was 
requested  to  carefully  read  the  certificate  and 
copy  of  application  attached.  The  mortuary 
call  was  made  May  1st,  In.  accordance  with 
this  notice,  and  forwarded  to  and  received 
by  the  assured.  Under  such  a  state  of  facts 
there  was  no  occasion  for  any  such  mistake 
at  that  contended  for  by  appellants. 
The  tenth  and  twelfth  assignments  are  di- 


rected, reepectlv^,  at  tiie  ntaml  m  vedal 
charge  asked  and  tha  ehaige  givwo.  The 
special  charge  li  In  tUa  langaagg:  *That 
the  written  order  given  by  Dr.  Smith  to  Gar- 
den was  sntaJeet  to  oouDtenund,  and,  U  the 
payment  of  It  was  countermanded  by  de- 
ceased before  defendant  became  liable  there- 
on, then  defendant  bad  no  right  to  pay  the 
same  to  Garden  without  deceased^s  oonaent 
or  unless,  deceased  knowing  that  the  same 
had  been  so  paid  by  defendant,  It  was  after- 
wards ratified  by  deceased."  The  part  of 
the  genera]  charge  complained  of  ia  the 
seventh  paragraph,  as  follows:  "If  Garden 
agreed  with  Dr.  ^ith  to  remit  the  advance 
premium  or  membership  fee,  and  If  aftet^ 
wards,  and  before  the  delivery  of  the  certifi- 
cate, he  claimed  such  fee  from  Dr.  Smith, 
and  if  Dr.  Smith,  In  compliance  with  such 
demand,  gave  Garden  an  order  on  defendant 
for  $37.50.  and  afterwards  accepted  from  de- 
fendant the  certificate  the  amplication  for 
which  was  procured  by  said  Garden,  and  if 
defendant  paid  said  sum  to  Garden  on  sakl 
order,  then  the  defendant  had  the  right  to 
pay  such  order,  notwithstanding  the  fact  <if 
it  was  a  fact)  that  Dr.  Smith  requested  the 
defendant  after  having  given  the  order,  to 
pay  the  money  to  him  instead  of  Garden; 
and,  If  you  find  such  to  be  the  facts,  you  will 
find  for  the  defendant"  As  has  been  here- 
tofore shown,  the  advance  premium  or  mem- 
bership fee  was  expressly  provided  for  by 
the  laws  of  the  association,  and  by  the  terms 
of  a  private  contract  between  the  soliciting 
agents  and  the  association  It  waa  to  go  as 
con:4>ensatlon  to  said  agents.  The  agents  bad 
authority  to  relieve  applicants  of  payment  of 
this  advance  premium  if  they  desired  to  do 
so,  but  they  were  under  no  obligation  to  do- 
lt. It  was  simply  a  matter  between  the  so- 
liciting agents  and  the  assured  whether  the 
payment  should  be  made.  The  company  got 
the  benefit  of  the  advance  premium  In  either 
event,  for  this  constituted  compensation  to 
the  agents;  and,  If  they  rwnltted  It  to  ap- 
plicants for  insurance,  the  company  was  not 
affected  thereby.  Under  these  conditions, 
after  Garden  demanded  of  the  assured  pay- 
ment of  the  advance  premium,  and  the  as- 
sured gave  him  an  order  on  the  company  for 
$37.50  out  of  tbe  amount  due  him  by  the 
company  In  payment  of  such  advance  pre- 
mium, he  had  no  right  to  countermand  this 
order  without  countermanding  his  application 
for  insurance  at  the  same  time.  He  had  no 
rljj^t  to  demand  the  certificate  of  insurance 
without  payment  of  the  advance  prezuium. 
It  was  a  matter  of  grace  on  the  part  of  the 
agent  to  relieve  him  of  its  payment;  and,  if 
the  agent  withdrew  his  promise,  claimed  to 
have  been  made,  to  that  effect  before  the 
sending  in  of  the  application  for  insuranee, 
and  in  reqxmse  to  his  demand  for  Its  pay- 
ment aasnred  gave  the  order  for  $37.50,  be 
had  no  right  afterwards  to  conntemMukl  the 
order,  and  claim  the  beoefit  ot  tbe  cortlficate 
of  Insurance  without  payment  of  tke  a*- 
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Tance  premium.  We  think  the'cbuve  of  tbe 
court  correctly  jrawnted  ihis  phsM  of  the 
cojBe  to  tbe  Jmy,  and  It  did  not  en  in  refueLag 
the  special  charge. 

Under  the  thirteenth  and  fourteenth  aaslgn- 
ments  of  error  appellants  assail  these  two  sec- 
tions of  the  charge:  "If  yon  find  that  Garden 
dalmed  or  demanded  987.50  of  Dr.  Smith  on 
the  gtoond  that  he  was  entitled  to  a  part  of  the 
medical  examiner's  fees,  and  if,  In  fact.  Smith 
had  contracted  with  Garden  to  dfrfde  his  ex- 
amination fees  with  blm,  and  if  Smith  gave 
him  tbe  order  In  compliance  with  such  dalm, 
and  afterwards  conntermanded  the  order,  and 
notified  defendant  not  to  pay  it,  then  defend- 
ant had  no  right  to  pay  It  to  Garden;  and,  if 
you  80  find,  -then,  unless  yon  find  that  Dr. 
Smith  had  notice  that  the  numey  had  been  so 
applied,  and  acquiesced  In  the  same,  yon  wlU 
find  for  plalntifE.  On  the  otlier  band,  if  yon 
find  that  Dr.  Smith  and  Garden  had  a  contr> 
versy  as  to  the  $87.60,  and  Smith  gave  him 
tbe  order,  and  afterwards  eubmttted  the  qnce- 
tiiffl  as  to  Garden's  right  to  the  (37.50  to  tbe 
defendant  to  decide,  and  if  the  defendant  de- 
cided against  Dr.  Smith,  and  paid  it  to-Cardeu. 
and  Smith  liad  notice  of  such  dedaton,  and  ac- 
qnieeced  therein,  ontil  def^dant  had  dedared 
his  certifleate  forfeited,  then  Dr.  Smltta  had  no 
ri^t  to  hare  -said  money  applied  to  payment 
ot  waSA  mortnary  call  No.  120,  ahhough  yon 
may  bcdlere  that  origlnalty  he  had  a  right  to 
tbe  nxmey;  and,  if  yon  so  find,  yon  will  re- 
turn a  Todlct  for  the  defendant  Yon  are  at 
Utwrty  to  determine  from  the  letter  from  Dr. 
Smith  to  defendant,  dated  December  11. 1892 
and  from  all  other  evidence  before  you  which 
may  bear  opon  the  question,  as  to  whether  said 
letter  was  meant  as  a  eabmlMion  of  the  mat- 
ter In  dispute  between  Smith  and  Garden  to 
the  defoidant  few  decision;  and,  even  If  you 
find  that  Smith  intended  tt  u  a  poaitiTe  coun- 
termand of  the  caller,  if  the  defutdant  mistook 
the  meaning,  and  beUeved  in  good  faith  that 
ft  was  Intcflided  to  snbmlt  the  matter  to  It  to 
investigate  and  decide,  and  paid  the  money 
to  Garden  tmder  such  mJstafcen  bdlef,  and  if 
Dr.  Smith  knew  or  had  notice  of  anch  deci- 
sion, and  acquteaced  in  the  same  until  aftar 
his  catiflcate  had  been  declared  forfeited,  then 
mnat  find  for  defendant."  Based  upon 
these  HsalgnnKmta,  appdlants  urge  two  propo- 
sitionB: 

First.  Tbfy  assert  that,  unless  the  assured 
knew  of  the  mistake  in  the  Interpretation  of 
hla  letter  try  the  association,  his  rights  should 
not  be  prejudiced  thereby.  We  do  not  think 
the  court  erred  In  the  particular  complained  of. 
If  the  association  in  good  fslth  applied  the 
$37US0  due  and  owing  by  it  to  Dr.  Smith  upon 
the  adrance  premium  on  his  policy,  and  noti- 
fied him  of  such  application,  and  he  acqui- 
esced in  it,  receiving  and  retaining  his  policy, 
the  assured  could  not,  if  his  policy  had  become 
forfeited  for  nonpayment  of  the  mortuary  call 
levied  subsequent  to  this  appropriation  and 
notificatlMi  to  him,  repudiate  the  applteation 
Att  the  monegr,  and  insist  thtt  tt  be  andied  la 


discharge  of  mortuBry  mil*,  and  thenhy  tan 
pose  a  liability  of  $S,000  In  firror  of  bcswfl- 
claries  of  his  certificate.  That  is  to  say,  even 
thon^  the  aiiplicatlon  of  this  $37.60  by  the 
association  to  the  payment  of  the  adrance 
premium  upon  the  policy,  the  same  going  into 
tbe  hands  of  Qeo.  A.  Garden,  should  be  deter- 
mined as  not  strictly  equitable  aa  between 
the  assured  and  the  solidtiog  agenx,  Geo.  A.. 
Garden,  yet,  If  the  assured  knew  of  the  e^tpllca- 
tlon,  received  and  retained  the  policy  with  soch 
knowledge,  he  should  not  liave  allowed  the 
poU(7  to  become  forfeited  by  nonpayment  of 
subsequent  assessments,  and  cannot  bare  this 
transaction  opaiied  np,  the  rli^ts  twtween  him 
and  Garden  adjusted,  and  by  such  adjustment 
impoee  a  heavy  UabUity  upon  the  association. 
If  he  Intended  to  insist  u^n  bis  claim,  assert- 
ed In  this  case,  that  this  $37.50  should  be  paid 
to  klm,  or  applied  to  future  asaessments  made 
against  his  certificate,  he  stiould  hive  asserted 
and  maintained  thi>*  ciAtn)  before  the  forfei- 
ture, and  declined  to  accept  the  bencAts  of  tbe 
certificate  under  tbe  conditions  of  ite  delivery 
to  him  hy  tbe  company.  2  Pom.  Kq.  Jnr.  i 
817;  Blgelow,  Elstop.  683;  Hansen  t.  Snpreme 
Lodge  (iU.  Sup.)  29  N.  E.  1121;  Eaton  Sn- 
preme Lodge,  22  Cent  Iaw  3,  560;  Hopkins 
V.  Insurance  Go.,  43  N.  W.  197,  78  Iowa,  M4; 
Insurance  Go.  v.  Hagerty  (Svip.)  36  N.  Y.  Sopp. 
658-662;  2  Whart  Bv.  {{  1140,  ItHi  1  Greenl. 
i  197  et  seq;  62  Am.  Dec  p.  91,  note. 

Second.  It  la  insisted  that  the  evidence  did 
not  Justify  this  issue  being  submitted  to  the 
Jury.  Xiiis  contention  Is  not  btHne  oat  by 
the  record.  The  issue  bad  a  legitimate  basis 
In  the  evidence;  and,  besides,  appdlonte  re- 
quested a  cbanee  based  on  ratification  of  the 
appUcatloa  hy  Dr.  Smitii,  and,  having  invited 
the  court  to  charge  upon  this  Issue,  they  can- 
not now  complain  that  the  court  did  so.  The 
contention  that  It  was  error  in  the  court  to 
leave  to  the  Jury  the  determination  of  tbe 
question  whether  the  assured  Intended  by  the 
letter  of  December  11,  1892,  to  countermand 
the  wder  given  by  him  to  Garden  upon  tbe 
company  for  S37.50,  Is  not  well  taken.  Tbe 
letter  did  not,  in  exsrem  terms,  coontermand 
the  payment  of  this  order,  and  tbe  court  very 
properly  left  the  Jury  to  determine,  under  all 
the  facts  and  drcuroatances  of  the  case,  wheth- 
er the  writer  intended  the  lettor  to  be  a  cooa- 
termand  of  the  order  previously  ^ven  to  Gar- 
den. Taylor  t.  l^Nutt,  68  Tex.  71;  Moss  x. 
Helsley,  60  Tex.  488;  TUlafeiro  r.  Cundifl, 
83  Tex.  416;  28  Axo.  *  Bdc  Bine.  Law,  p. 
635. 

The  eighteenth  asslgnmeiit  of  error:  *'Tb6 
court  erred  In  ciiarglng  tbe  Jury  that  the  con- 
tract between  deceased  and  defendant  was 
contained  in  the  certificate  and  written  applicar 
tl<Hi  therefor,  wlien  they  should  have  been  In- 
structed to  construe  the  same  in  connection 
with  defendant's  rule  and  by-laws."  The  court 
Id  ita  charge,  stated  to  ttie  Jury  the  legal  efEect 
of  the  contract  between  the  partiea,  and  gave 
to  the  Jury  for  detomination  oolj  issues  at 
facte  srfBlag  in  tbe  erridenea   WbUe  It  )■  tise 
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ibat  Oe  nl»  and  bf-liin  at  tbe  annciatloii 
consUtutod  part  of  tbe  contnct  of  Insurance. 
Qm  court  haTlns  fully  stated  the  legal  effect 
eC  the  contract  to  tbe  Jury,  no  barm  wae  done 
to  Uie  appeUantt  1^  tbe  conrt's  paientbetlcal 
statement  that  tbe  certificate  and  application 
■bowed  tbe  contract  between  tbe  parties. 

Seraith  assignment  of  wror:  "Tbs  court 
erred  In  charslns  tbe  Jnry  tbat  tbe  foilure  of 
Dr.  Smltb  to  pay  or  cause  to  be  paid,  or  to 
advance  money  or  means  to  defendant  to  pay, 
said  call  No.  120,  caused  a  forfeiture  of  said 
eertlflcate,  because  It  was  not  shown  by  the 
evidence  tbat  tbe  deceased  was  ever  notified  by 
defendant  tbat  tbe  question  of  tbe  canceUatlon 
of  bis  certificate  for  failure  to  pay  mortuary 
call  120  would  come  up  for  bearing  and  In- 
vestigation before  the  board  of  menaglng  di- 
rectors of  defendant,  giving  tbe  time  when 
same  would  come  up  as  Is  provided  in  said  cer- 
tificate." This  assignment  of  error  Is  based 
upon  section  14  of  the  certificate,  wblch  readd: 
"If  at  any  time  during  tbe  first  five  years  of 
this  contract  reliable  Information  and  evidence 
shall  come  to  the  knowledge  of  said  association 
that  tbe  insured  did  make  false  and  untrue 
statements  In  his  or  her  appllcatltm,  on  tbe 
good  faith  of  which  this  certificate  Is  Issued, 
or  if  the  Insured  atiall  be  gtillty  of  any  crim- 
inal act,  or  shall  injure  his  or  her  health  by 
tbe  use  of  alcoholic,  narcotic,  or  other  stlma- 
lants.  or  shall  become  an  habitual  or  excessive 
user  of  toxicants,  have  delirium  tremens,  or 
shall  violate  an^*  one  of  tbe  conditions  or  agree- 
ments contained  In  tbe  sp[dication  or  this  cei^ 
tlflcate,  tbe  association  may,  by  written  or 
printed  notice,  signed  by  Its  president  and 
secretary,  notify  the  insured  of  his  or  her  vio- 
lation of  the  conditions  and  agreements  there- 
in contained,  and  tbat  tbe  question  of  cancel- 
lation of  the  same  will  come  before  tbe  board 
of  managing  directors  at  the  time  named  in 
said  notice  (which  snail  not  be  less  than  thirty 
days  from  date  thereof)  for  hearing  and  tn- 
vestlgatioo,  and  the  finding  of  tbe  said  board, 
and  their  action  thereon,  shall  be  final  and  con- 
dusive,  and  an  absolute  bar  to  tbe  prosecution 
and  recovery  on  this  certificate  after  the  death 
of  tbe  insured."  Section  2  of  the  certificate 
provides:  "No  personal  liability  of  tbe  insured 
la  Incurred  hy  becoming  a  policy  bolder  in  this 
association,  but  this  certificate  of  insurance  is 
Issued  and  accepted  subject  to  the  express 
conditions  that.  If  any  of  tbe  payments  stipu- 
lated In  this  contract  shall  not  be  paid  to  the 
association  on  or  before  the  day  of  tbe  dates 
as  provided  in  this  contract,  at  its  home  office 
in  Galesburg.  IlL,  this  contact  shall  terminate, 
and  all  rights  be  forfeited  to  this  association." 
The  general  language  in  section  14,  above  quot- 
ed, "or  shall  violate  any  agreements  of  this 
certificate,"  must  be  construed  so  as  to  refer 
to  conditions  and  agreements  of  the  nature 
and  kind  particularly  enumerated  In  tbe  pre- 
ceding part  of  this  section.  This  Is  In  accord- 
ance with  ttie  genmU  rules  of  construction  that 
tite  particular  controls  tbe  general.  Railway 
OBb  r.  Bunbolt.  m  Tex.  656^  4  8.  W.  866; 


Pem  r.  Pcm;  tt  Tn.  aBS-ML  Vkat  ttb 
onutmcdoD  nacbea  tim  true  meaning  and  In- 
tnt  is  rendered  manifest  and  oertatn  by  tbe 

language  of  aectka  2,  attove  qooted,  irUA 
makes  the  failure  to  meet  payments  stlpohted 

for  in  the  contract  waA  an  abaiAite  tatttttan 
of  tbe  poUcy. 
In  tbe  second  and  sixth  aaalgnnientn  of  «r- 

ror  it  la  ni^^  first,  tbat^  thrae  being  n* 
unpaid  claims  against  tbe  assoetation  at  tbe 

time  call-No.  120  was  tevied,  no  mortnar; 
assessments  conld  be  mad&  Tiwn  Is  a  pro- 
vision in  tbe  policy  to  tUa  effect:  "To  pro- 
vide for  tbe  paymmt  of  all  death  dalma.  or 
other  current  expenses,  and  to  maintain  an 
adequate  emergency  or  reserve  fond  to 
guaranty  the  prompt  payment  In  fnll  of  all 
future  obligations,  there  sliall  t>e  due.  ac- 
cording to  tbe  mortality  experience  and 
emergency  fund  requirements  of  the  asso- 
ciation, and  payable  at  Its  general  office  In 
Oalesburg,  IlL,  on  tbe  first  business  days  of 
January,  March.  May,  July,  September,  and 
November,  respectively,  of  each  and  every 
year  during  the  continuance  of  this  con- 
tract, a  bimonthly  premium  or  assmmeat 
based  upon  the  annexed  taUea  of  rates,  ac- 
cording to  age,  and  graded  according  to  tbe 
mortality  experience  of  tbe  assoetatlmi  and 
amounts  of  benefits  named  herein."  It  wa« 
shown  that  mortuary  call  No.  120  was  paid 
out  of  funds  on  hand  raised  by  prevloos  as- 
sessments under  mortuary  calls,  and  tbat 
call  No.  120  was  made  to  replenish  this 
fund.  It  was  shown  that  this  was  a  prac 
tlee  and  metbod  of  business  adopted  and 
carried  on  by  this  association.  A.  fair  con- 
struction of  tbe  provisions  of  the  contract. 
Including  tbe  by-laws,  rules,  and  the  regu 
lations  of  tbe  association,  leads  to  the  con- 
clusion tbat  this  method  of  business  wai- 
authorised.  NlbL  Ben.  Soc.  ft  Acc.  Ins.  p. 
481;  McOowan  v.  Association  (Snp.)  28  N. 
7.  Snpp.  177:  Wolf  v.  Association  (Mich.)  OB 
N.  W.  676;  8  Am.  ft  Eng.  Bnc  Law  (2d  Bd.t 
1003,  etc. 

It  was  further  urged  that  this  call  vras 
void,  because  It  was  based  upon  a  large 
number  of  claims  which  should  have  been 
included  In  tbe  call  Issued  on  March  1st  pre- 
ceding. It  Is  sufficient  to  say.  In  answer  to 
this  proposition,  that  no  greater  anm  was 
demanded  of  tbe  assured  than  be  had  con- 
tracted to  pay  as  bis  bimonthly  assess- 
ment He  was  liable,  under  tbe  terms  of 
his  policy,  for  tbe  assessment  made  on  May 
1,  189.3,  and,  as  tbe  company  bad  authority 
to  make  this  assessment  with  a  view  of  re- 
plenishing the  mortuary  fund,  exhausted  by 
the  death  claims  which  were  the  basis  of 
this  mortuary  call,  there  Is  nothing  that  he 
can  Justly  complain  of. 

The  appellante  further  urge  that  call  No. 
120  was  void,  because  a  greater  sum  was 
demanded  of  tbe  assured  than  was  doe  ac- 
cording to  bis  contract  as  set  forth  in  the 
by-laws.  The  eontentltm  is  that  there  were 
membem  ot  the  aasociatloB  who  hscane 
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snch  before  March.  1890,  and  tliat  they  wm 
assessed  at  a  less  rate  than  was  the  assured, 
c  The  association  has  bad  several  sets  of  by- 
t  laws,  with  policies  issued  nnder  each,  and. 
L  while  all  policy  holders  were  assessed  by 
call  No.  120,  each  policy  holder  was  assessed 
at  the  rates  provided  In  the  by-laws  under 
which  his  policy  was  Issued.  The  assured 
made  application  and  received  his  certificate 
under  the  by-laws  of  1882.  These  laws  fix- 
ed his  rate  of  assessment  definitely,  and  by 
hlB  contract  he  obligated  himself  to  pay  bi- 
monthly the  sum  of  f8.  Bis  policy  or  cer- 
tificate possessed  benefits  that  the  old  cer- 
tificate holders  were  not  entitled  to.  He 
voluntarily  went  into  the  organization  un- 
der these  by-laws,  with  the  positive  obliga- 
tion to  pay  this  amount  of  assessment  bi- 
monthly. He  Is  in  no  attitude  to  complain 
that  old  policy  holders,  whose  certificates 
were  issued  under  different  by-laws  and  un- 
der different  rates,  are  charged  less  than 
himself.  Nlbl.  Ben.  Soc.  &  Acc.  Ins.  273- 
47S;  Cohen  v.  Order  of  Iron  Hall  (Mich.)  63 
N.  W.  804;  Lefilngwell  t.  Grand  Lodge 
aowa)  03  N.  W.  243:  WeUer  Aid  Union 
(Sup.)  96  N.  Y.  Supp.  734. 

Under  the  fourth  and  fifth  assignments  of 
error  this  proposition  is  presented:  Mortu- 
ary call  No.  120  is  claimed  to  be  Illegal  and 
void,  because  the  object  or  objects  for  which 
the  money  waa  to  be  collected  were  not  le- 
gal objects,  and  were  not  snlflclently  stated. 
These  mortuary  calls  are  required  by  the 
terms  of  the  policy  to  comply  with  the  stat- 
utes of  Illinois.  The  Illinois  statute  on  the 
subject  of  notice  Is  as  follows:  "Assees- 
ment  Notices— Application  of  Funds.— As- 
sessment notices  sent  to  members  by  any 
association  or  corporation  doing  bnslnees  in 
this  state,  shall  state  the  object  or  objects 
for  which  the  money  to  be  collected  is  in- 
tended; the  names,  last  address  and  amount 
of  certificates  of  deceased  members,  the 
amount  to  which  the  beneficiary  of  each  Is 
entitled  or  the  amount  which  would  be  real- 
ized for  the  beneficiaries  of  each  if  all  the 
members  who  are  assessed  would  pay  their 
assessments,  and  no  part  of  the  funds  col- 
lected for  the  payment  of  death  benefits 
ehall  be  applied  for  any  other  purpose." 
The  notice  nnder  consideration  states  that 
It  Is  made  In  consequence  of  death  of  72 
members  of  the  association,  whose  names, 
addresses,  and  the  numbers  of  whose  claims 
are  carefully  stated  In  the  notices.  The  no- 
tice states  it  Is  mortuary  call  No.  120.  The 
contract  and  by-laws  of  the  association  de- 
fines what  Is  a  mortuary  call,  and  what  It 
Includes.  We  think  the  notice  was  a  fnll 
and  fair  compliance  with  the  statute.  NlbL 
Ben.  Soc.  8t  Acc.  Ins.  p.  481;  McGowan  v. 
Association  (Sup.)  28  N.  T.  Supp.  177. 

The  eleventh  assignment  of  error  com- 
plains of  the  refusal  of  this  special  cba^: 
**It,  after  Dr.  Smith  had  earned  the  $37.S0 
in  wnices  rendered  defendant,  and  bad  also 
contneted  1b  food  ftith  witta  an  antborised 


agent  (Garden)  to  take  a  policy,  the  mem- 
bership fee  to  be  rebated,  and  then  Garden 
undertook  to  defraud  Dr.  Smith  out  of  said' 
$37.50,  and  if  the  defendant,  knowing  of 
such  fraud  on  (Garden's  part,  joined  therein^ 
and  became  a  party  thereto,  for  the  pur- 
pose of  preventing  Dr.  Smith  from  collect- 
ing said  debt,  and  to  enable  Garden  to  col- 
lect same,  where  he  had  no  right  to  do  ao, 
and  then  paid  same  to  Garden,  but  withheld 
from  deceased  the  knowledge  that  he  bad- 
done  so,  and  led  him  to  believe  that  the 
same  had  been  applied  to  the  payment  of 
premiums  which  were  to  accrue  and  mature 
on  his  policy  in  the  future  by  use  of  the  un- 
explained term  'advance  premium,*  then  the 
forfeiture  of  policy  for  nonpayment  of  mor- 
tuary call  No.  120  was  void."  The  court 
did  not  err  In  refusing  this  special  charge, 
for  the  reason  that  the  evidence  did  not 
warrant  the  presentation  of  such  an  issue  to 
the  Jury. 

We  find  no  error  In  the  Judgment  It  to 
therefore  afDrmed. 


MUTtJAL  BBN.  LXFB  INS.  00.  T.  OOLLXN 
OOUNTT  NAT.  BANK  et  aL 
(Court  irf  CStD  Appeals  of  Texas.   Dee.  18^ 
1807.) 

PaiiroirAi,  un  Ags^t— FLiArnire— Bbtoppbi^ 

R\TiriCATIOK. 

1.  As  a  defense  to  a  note,  the  maker  alleged" 
that  it  was  given  to  one  who  held  himself  out 
as  the  agent  of  an  insurance  company,  and  was- 
te be  canceled  unless  the  maker  received  the 
policy  contracted  for;  that,  after  it  had  been 

ftiven,  he  corresponded  with  the  compaDy,  and 
t  sent  an  agent  to  see  him,  had  him  examined 
by  a  physician,  and  then  refused  to  lusue  tbe 
policy,  and  denied  all  knowledge  of  the  DOtSk 
Beld  that,  as  the  company's  actions  with  ref- 
erence to  the  transaction  did  not  begin  untU 
after  the  note  had  been  given,  and  since  facts 
constitutlnK  an  estoppel  must  be  pleaded.  It  waa 
error  to  instruct  that  the  company  was  esto^ 
ped  from  denying  the  agency,  provided  it  had 
done  such  acts  as  were  reasonably  calcntated 
to  produce  the  belief  upon  the  part  of  the  maker 
of  tbe  note  that  said  person  was  its  agent 

2.  As  such  acts  might  constitute  a  ratifica- 
tion, and  since  it  Is  not  necessary  to  plead  acts 
of  ratification,  an  instruction  on  that  theoiy 
could  be  properly  given. 

Appeal  from  Gollin  county  coort;  J.  Bl, 
Pearson,  Special  Judge. 

Action  by  the  Collin  County  National  Bank 
against  Jonathan  Woodall  and  tbe  Mutual^ 
Ben^t  life  Insurance  Company  on  a  note; 
A  Judgment  was  rendered  in  favor  of  plain- 
tiff against  Woodall  and  in  favor  of  Woodall 
against  the  insurance  company.  The  Insur- 
ance company  appeals.    Reversed  In  part. 

G.  R.  Smith  and  J.  B.  Brans,  for  appellant. 
G.  £.  Carpenter  and  Oamett,  Jones  St  Mer- 
rltt,  for  appellee. 

Reasons  for  Reversal. 

TARI/TON.  G.  J.  On  December  1«  1888| 
Jonathan  Woodall  executed  a  promissory 
note,  payable  to  tbe  order  o£  0>Qf  Footer  1» 
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tbe  principal  sum  of  $2ST.92,  due  September 
1,  1894.  Before  maturity,  Foote  Indorsed  this 
note  to  the  CoIUn  Oounty  National  Bank, 
which,  on  December  15,  1884,  brought  this 
rait  against  tbe  maker  and  indorser  to  re- 
corer  the  amount  of  the  note.  WoodaH 
pleaded  a  failure  of  consideration,  in  this: 
that  the  note  was  executed  to  G.  C.  Foote,  as 
agent  of  the  Mutual  Benefit  Life  Insurance 
Company,  for  the  first  premium  of  a  policy 
In  that  company  for  $6,000,  alleging  that  the 
policy  was  never  delivered.  He  alleged  that 
Foote  was,  at  the  date  of  the  execution  of 
the  note,  tbe  agent  of  the  Insurance  company, 
with  full  authority  to  Und  It;  that  as  such 
agent  Foote  solicited  the  defendant  to  take 
out  a  poBcy  tn  the  sum  of  $5,000;  that  to 
this  end  an  at^Ucatlon  was  at  the  time  writ- 
ten out;  that  Foote,  as  tbe  agent  of  the  com- 
pany, execated  to  the  defendant  a  receipt  for 
t&e  note,  showing  It  to  be  In  consideration 
of  the  Insurance  policy  referred  to;  that  when 
tbe  transttctlon  occarrad  the  partlee  were  In 
the  country  about  12  milee  from  McKInney; 
that  It  was  agreed  between  them  that  Wood- 
all  was  to  execute  and  deliver  to  Foote,  aa 
such  agent,  the  note  In  qnestlon;  that  Foote 
woald  execute  the  receipt  above  mentioned; 
that  thereafter  Woodall  would  go  to  McKIn- 
ney,  and  be  examined  by  the  company's 
physician  at  McKluner,  and,  if  such  examina- 
tion was  Batlsfactory,  that  tbe  Insurance  com- 
pany was  to  execute  and  deliver  to  the  de- 
fendant the  policy  for  $6,000,  when  tbe  note 
would  become  a  binding  obligation;  that,  If 
tbe  examination  waf  not  satisfactory,  tbe 
note  should  be  canceled;  that  within  tbe 
time  agreea  upon  tbe  defendant  made  eeveral 
trips  from  bis  home  to  McKlnney  for  exam- 
toatlon  by  tbe  physician;  that  be  was  unable 
to  find  Foote;  that  he  thereafter  wrote  a 
letter  to  the  Insurance  company,  proposing 
to  stand  siicb  examination,  and  to  carry  out 
bis  part  of  the  contract;  that  tbe  company 
in  reply  notified  defendant  that  It  would  send 
Its  state  agent,  H.  A.  Craycroft,  to  attend  to 
the  matter;  that  Craycroft  subsequently 
-oansed  another  agent  to  go  to  the  home  of 
the  defendant,  and  that  this  agent,  whose 
name  Is  unknown,  directed  the  defendant  to 
go  for  examination  to  Dr.  W.  T.  Wiley,  a 
physician  at  McKlnney,  and  that  upon  satis- 
factory report  the  policy  for  $f5,000  should  be 
at  once  Issued  to  the  defendant ;  that,  in  ac- 
cordance with  this  direction,  the  defendant 
secnred  an  examination,  which  was  forward- 
ed to  tbe  company,  wlilch  proceeded  to  re- 
pudiate Its  coiitract;  that  Foote  and  the  com- 
pany, with  intent  to  swindle  the  defendant, 
fraudulently  represented  to  him  that  the  com- 
pany would  Issue  the  Insurazice  policy  in  con- 
sideration of  tbe  note  In  qnestlon;  and  that. 
If  the  plaintiff  ever  paid  any  valuable  consid- 
eration for  tbe  note,  It  was  obtained  from 
him  by  fraud.  The  Insurance  company  was 
made  a  defendant  on  the  prayer  of  Woodall, 
who  sought  recovery  against  it,  idionid  he  be 
icqnlrad  to  psy  the  note^   It  denieft  tlie  idto> 


gatlons  of  fUs  answer,  alleging  that  at  tbe 
time  of  the  execution  of  the  note  Foote  was 
not  Its  agent;  that  be  was  without  antbority 
to  represent  It  tn  any  way;  and  that  no  agent 
of  the  company  had  authority  to  accept  notes 
tn  settlement  of  Its  premlams,  and  that  Foote 
had  none.  The  suit  having  been  dbimlased 
as  to  Foote,  tbe  trial  resulted  In  a  verdict 
and  Judgment  for  the  bank  against  WoodaU. 
and  for  the  latter  agabut  ttw  Insaimaee  com' 
pany,  which  appeals. 

We  fan  to  Und  error  upon  the  Issue  between 
the  bank  and  WoodaQ.  Upon  the  Inoe  be- 
tween Woodall  and  the  Insmuce  company 
the  court  Instrocted  tbe  jury  that,  tf  th^ 
should  believe  team  the  evidence  that  Foote 
was  not  the  agent  of  tbe  insurance  company 
at  the  time  of  tbe  execution  of  the  note,  and 
that  tf  Woodall  at  that  time  believed  that 
Foote  was  such  agent,  and  ttat  said  bdief 
was  lonnded  upon  any  acts  done  by  tbe  in- 
snranee  company,  renaonaUy  calculated,  un- 
der all  the  facts  and  drcnmstanees,  to  pro- 
duce the  belief  upon  the  part  of  Woodall  that 
Foote  was  tbe  agent  of  the  company,  then, 
under  such  clrcnmstances,  the  Insurance  com- 
pany would  be  estopped  from  denyliig  that 
Foote  was  Its  agent.  Upon  this  Instructloa 
an  assignment  of  error  is  predicated,  on  the 
ground  that  estoppel  was  not  pleaded  by 
WoodaU.  The  answer,  as  we  read  It,  am- 
tains  no  allegation  of  such  acts  on  the  part 
of  the  company  as  are  referred  to  la  tUs 
charge.  No  act  of  the  company  Is  alleged  In- 
ducing the  belief  referred  to,  and  cont«npo> 
raneons  with  or  prior  to  tke  exsentlon  «f  tbe 
note.  The  course  of  conduct  by  tbe  company 
with  reference  to  tbls  transaction  Is  alleeed 
to  have  begun  with  the  sending  by  tlie  com- 
pany of  an  agent  In  response  to  a  tetter  writ- 
ten by  Woodall  after  tbe  transacttoa  with 
Foote.  This  conduct,  and  the  acts  therein 
Involved,  ml^t  constitute  ratification,  bnt 
would  not,  for  manifest  reasons,  cmistitute 
acts  prior  to  or  eontempomneons  with  tbe 
transaction  with  Foote,  and  conld  not  con- 
stitute the  estoppel  referred  to  in  the  ^baitfi. 
It  is  not  neceeeary  to  ^ead  acts  of  ratlflca- 
tlon,  which  Is  equivalent  to  antecedent  au- 
thority. RaUroad  Co.  v.  Chandler,  51  Tex. 
420;  Insurance  Co.  v.  Shrader.  11  Tex.  Civ. 
App.  261.  81  S.  W.  1100,  and  32  a  W.  W, 
Ball  V.  Bank,  S  Tex.  Civ.  App.  56S.  32  &  W. 
866.  But  a  different  mle  prevails  with  ref- 
erence to  estopp^  Tbe  facts  ccnstitatlng 
such  estoppel  most  be  ideaded.  Banking  Oo. 
v.  Stone.  49  Tex.  4;  Banking  Oo.  ▼.  Hutcb- 
1ns,  68  Tex.  68;  RaU  v.  Bank.  8  Tex.  Civ. 
App.  659,  22  S.  W.  866.  If  at  the  time  that 
Poote  took  this  note  from  Woodall  the  com- 
pany had  placed  Itself  in  an  attitude  each  as 
to  Justify  an  Inference  that,  while  no  real  re- 
lation of  agency  existed  between  it  and 
Foote,  yet  as  to  third  persons,  this  agency 
should  be  lm{died.  on  account  of  its  boUlng 
out  to  persona  deailiv  with  Foote  that  the 
latter  was  Its  agent,  tbe  acts  and  conduct 
which  conatttnted  sueb  teiUlag  ntglwM  b« 
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Alleged  with  reasonaUe  certainty.  These 
acta  and  tbl«  conduct  are  not  aretred  by 
Woodall,  and  hanee  thara  was  enror  in  the 
eharse  complained  of.  After  careful  ezam- 
tnatlon  of  the  teeUmonTr  we  are  nnaUe  to 
wj  that  a  Terdlct  agabist  the  ccmpanr  would 
Mceasarllj  have  antued  bad  not  tbia  ernuM- 
om  charge  been  giTon.  Henoo  the  Judgment 
li  affirmed  aa  to  the  appeUee  bank,  bat  It  la 
reverted,  and  the  cause  remanded,  aa  to  the 
appellee  Woodali,  who  la  adjudged  to  pay  tbe 
ooets  of  this  anwaL   It  Is  so  OTdexed. 


BHTANT  T.  OALBRAITH  et  al. 
aComt  of  CStU  Appeals  of  Texsa,    Nor.  27, 
1897.) 

AMioniBirra  or  Erhor — CoBPOKATiuxa— 
AoeoujrriKe. 

1.  Ad  aHlrmnent  of  error  that  "the  court  err- 
ed in  readering  jsdgnieDt  for  defendanti"  ia 

too  geoeral. 

2.  An  assignment  of  error  that  "the  conrt  err- 
ed fai  deciding  that  plaintiff  was  entitled  to  noth- 
ing, and  Id  refusing  to  render  a  Jodgment  for 
the  plaintiff  for  tbe  amoant  the  proof  showed 
be  was  entitled  to  recorer  under  the  eTidenoe 
adduced  by  him  on  the  trial,"  ia  too  general. 

On  Behearing. 

1.  An  assignment  of  error,  which  is  practical- 
ly concealed  in  the  brief,  and  ia  not  followed  br 
a  propoaition,  with  statement  from  the  record, 
showing  the  contenta  of  a  letter  the  exclusion 
of  which  is  assigned  as  error,  will  be  ignored. 

2.  Unlesa  it  is  made  to  appear  that  a  person 
owned  some  anbstantial  Interest  in  the  assets 
of  a  eompanr,  tbe  fact  that  he  is  excluded  from 
parUcipetlon  m  ita  boaineu  by  those  who  fur- 
nisheo  all  the  money  and  practically  owned  all 
the  assets,  will  net  entitle  blia  to  an  aeeeunting. 

Appeal  ftwtn  dlstrfet  eonr^  Bowie  oonnty; 
James  M.  Talbot,  Judge. 

Suit  for  acconntfaiK  by  Robert  H.  Bryant 
Against  T.  A.  Oalbraith  and  anotber.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Afflrmed,  and  motion  for  rebearfng  overmled. 

Henry  4  Henry,  for  ivpeDant    Bam  B. 

Smelser,  for  appellees. 

STBPHENS.  J.  Thta  appeal,  which  te  from 
a  Jtidgment  upon  eonetnsloBS  of  law  and  fact 
denying  aj^Uant  ddainttfT  below)  any  recor- 
«I7,  Is  pr(»ecnted  upon  two  assignments  of  er- 
ror only,  reading:  Tbe  court  erred  In 
rendering  Judgment  for  tbe  defendants.  <2) 
The  court  erred  In  deddlng  that  the  plaintiff 
was  entitled  to  nothing,  and  In  refusing  to  ren- 
■der  a  judgment  for  tbe  plaintiff  for  tbe  amount 
the  proof  showed  he  was  entHIed  to  recorer 
under  tbe  evidence  adduced  by  him  on  the 
trial."  Under  repented  declstona,  these  as- 
fll^ments  are  too  general,  and  the  exception 
of  appellees  thereto  is  sustained.  No  error  la 
apparent  from  the  face  of  the  record,  and  the 
Judgment  is  aiDrmed. 

Bfotkm  for  Sduaiteg  and  tor  Fntfier  Om- 
dualsiu. 

(Dec.  31,  1897.) 

AAer  stedng  the  nature  and  result  of  the 
•nit,  annllanrs  brief  thw  anbrntts  the  two 
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asalgnmanta  of  wror  qnoted  In  our  ^^inlon  on 
original  hearing:  "Ai^dlant  aaslgns  the  fol- 
lowing enatBt  to  wit,"  (here  cqoylng),  and 
thus  numbering  the  assignments:  *1st"  and 
*'2aA."  Then,  nndar  the  head  of  "Proposl- 
tloni,'*  follows  tbe  rest  of  the  brief,  which  is 
a  continuous  statement,  without  dlscrlmlna- 
tlon,  ct  rarious  pn^NMlttoMi  matters  of  orl- 
dence,  the  court's  conclwtoin  of  law  and  fact, 
argnmenta  and  authorities,  and  of  what  Is 
now  dahnod  to  be  ibo  third  assignment  of  er- 
ror, reading:  "The  court  erred  In  excluding 
tba  letter  of  dafODdant  T.  A.  Galbralth,  when 
offered  in  evidence  by  the  plaintiff,  as  per  bin 
of  ^ccptlotts  Kg.  1."  If  submitted  as  such, 
and  followed  by  an  appropriate  proposition, 
with  statement  from  the  record  showing  the 
coDtents  of  the  letter.— which  It  la  not,— this 
would  bo  a  aofllclent  assignment  Bat  aa  pre- 
sented In  the  brl^.  It  was  praetlealljr  eooeeal- 
ed,  and,  like  the  appellees,  we  did  not  suspect 
that  the  stetement  above  <iitoted  was  meaent- 
ed  or  relied  on  aa  aa  assignment  of  mat.  We 
are  therefore  of  opinion  that  it,  too,  should  be 
Ignorad,  though  K  doao  not  seem  that  tihe  arf- 
denos  wenld  haf«  added  anything  of  ralne 
had  tt  beta  admitted.  We  are  asked  to  file 
coadnskms  of  law  and  fact,  but,  aa  appellant 
has  not  speclfleally  asrigned  enors  to  the  etm- 
clnslMis  already  filed  the  dlatrict  jndge. 
we  do  not  perceive  the  necessity  of  complying 
with  this  demand.  However,  alnee  mrpellant 
requeste  It,  we  adopt  the  condnilona  so  found, 
and  therefrom,  as  well  as  from  the  statement 
of  facts,  deduce  the  further  oondnsion  that 
Impellent  fkUed  to  abaw  Oat  be  h«d  erer  pmd 
OF  tndared  to  mfftSlBm  tto  oaoaidaratlao 
<wUdi  waa  the  transfer  of  stock  la  attotbar 
ooncem)  open  which  bis  eqaUabie  dafm  as 
an  allesNI  shantiddsr  In  tbe  Ttxarfcana  Vvt- 
niton  Csnpanr  roated;  that  la,  be  talM  to 
proTs  the  aasciiHal  allegatloD  made  in  Oe 
seventh  paragraph  ot  bis  petition.  Our  eon- 
ctasien  of  law  Is  that  naless  It  ma  nftda  to 
appear  that  ho  owned  soma  aidistanttal  Intar 
est  bi  tba  aaseta  of  this  oonpsny,  the  e»d«- 
slDB  of  whldi  be  Af«^pi»4M  tBtm  paitlelpatlon 
tbflfcin  by  the  appellaflo,  whtv  u  appeaf*  firom 
the  atatth  pomgiaph  of .  apptfhuit'B  petltinn, 
had  funlsbed  all  the  purchase  maoey,  and 
practically  owned  the  assete  of  the  escpun* 
tlon,  did  not  entitle  him  to  the  cQultabde  re- 
lief sought 


WARD  V.  WILBON  et  al.' 

(Gonrt  of  Civil  Api>eats  of  Texas.    Oct  8. 
1887.) 

AaBSSMBST  or  Attorkbts— Bisnnrs  Ettbof- 

COSBTRUCTIOH. 

1.  Plaintiff  sued  on  certain  notes,  which  were 
a  lien  opon  land  sold  to  defendant  1^  plilntlfrs 
grantees.  Defendant  answered,  denying  that 
he  bad  assumed  any  part  of  the  debt  represent- 
ed by  the  notes.  Pending  tbe  action  an  agree- 
ment was  entered  into  between  the  attorneys  of 
the  parties  reapectlrely,  by  wUtA  the  defend- 
aat*  la  coesidsratitn  of  oeitalB,^ndjtioir 

1  Writ  of  error  granted)  ib#^i»n>hi#Qi^LC 
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agreed  to  p&7  ao  mach  of  said  note*  u  were 
cqaiUbly  a  lien  on  tlmt  portion  of  the  land  pur- 
chased by  him.  BOd,  that  defendant  was 
bound  b;  the  agreement  made  b;  his  attorney 
in  his  behalf. 

2.  Under  aadi  agreement,  a  personal  judg- 
ment could  be  obtained  against  defendant  for 
■nch  equitable  proportion. 

Error  from  district  conrtt  Clay  coonty; 
George  E.  Miller,  Judge. 

Action  by  M.  A.  Wilson  and  others  against 
J.  O.  Ward  on'  promissory  notes,  and  to  sub- 
ject certain  lands  to  the  Judgment  Judg- 
ment for  plalntlCF.    Reversed  and  reformed. 

J.  H.  Cobb  and  Flood,  Hughes  &  Foetet,  for 
plaintiff  In  error.  J.  A.  Temj^eton  and  H.  A. 
AUen,  for  defendants  In  error. 

TARLTON,  O.  J.  M.  A.  Boone,  under  her 
formn*  name  of  M.  A.  Wilson,  conveyed  to 
one  M.  J.  Tompkins  five  quarter  sections  of 
land  lying  In  Clay  county,  Tex.,  for  which  on 
September  21, 18»1,  he  executed  his  five  prom- 
issory notes,  each  In  the  sum  of  $960,  pay- 
able to  Mrs.  M.  A.  Wilson,  and  numbered  3,  7, 
9, 11.  and  14.  The  notes  were  payable  on  the 
21st  of  September,  1901;  but  It  was  provided 
that  each  should  bear  interest  at  8  per  cent, 
per  annum,  payable  on  the  21st  day  of  Sep- 
tember of  each  year,  and  that,  if  the  interest 
should  remain  unpaid  for  10  days  after  matn- 
rlty  thereof,  the  legal  holder  could  at  once  de- 
clare the  entire  obligation  due  and  payable. 
A  default  having  been  made  In  the  payment 
of  interest  as  thus  stipulated,  plaintiff  exer- 
cised the  option  provided  for,  and  brought 
suit  on  February  22,  1896,  against  divers  par- 
ties claiming  Interests  in  the  sections,  includ- 
ing J.  0.  Ward,  the  plaintiff  In  error.  The 
latter  was  duly  cited,  and  from  his  answer 
filed  at  the  succeeding  March  term,  1896,  it 
appears  that  he  claimed  an  interest  of  60 
acres  out  of  the  S.  %  of  the  N.  W.  %  of  sec- 
tion 58,  and  also  an  interest  of  80  acres  out 
of  the  N.  %  of  the  N.  E.  ^  of  section  58;  his 
claim  In  each  Instance  being  by  purchase  from 
J.  J.  and  Emma  Pond,  to  whom  M.  Brooks, 
the  vendee  of  Tompkins,  had  sold  60  acres 
out  of  the  a  %  of  the  N.  W.  ^4  of  section  53, 
and  all  of  the  N.  B.  14  of  section  58.  It  was 
alleged  that  J.  J.  and  Emuia  Pond,  In  consid- 
eration of  this  conveyance,  had  assumed  to 
pay  (360  of  note  11.  and  Interest,  and  all 
of  note  14,  and  that  Ward  did  not  assume 
to  pay  any  part  of  the  Indebtedness.  Of 
note  11  the  sum  of  JG40  was  alleged  to 
have  been  assumed  by  one  T.  B,  Gill,  a  pur- 
chaser of  100  acres  off  the  north  end  of  the 
N.  W.  ^  of  section  53.  At  the  same  term 
of  the  court  the  following  agreement  as  to  the 
matters  in  controversy  between  the  plaintiff 
and  J.  C.  Ward  was  signed  by  the  attorneys 
for  the  parties,  respective;  "M.  A.  Wilson 
vs.  E.  B.  Gill  et  al.  In  District  Court  of  Clay 
County.  Texas.  March  Term,  1896.  In  the 
above-entitled  cause,  it  is  agreed  that  where- 
as, J.  O.  Ward  claims  a  part  of  the  land  in 
oontroversy  haeln,  which  be  purchased  from 


J.  J.  and  Bmma  Pond.  viz.  00  acres  off  the 
aonth  end  of  the  N.  W.  14  of  Sec  53,  and  80 
acres  off  of  the  north  end  of  the  N.  B.  ^  of 
Sec.  58,  which  land  is  more  particularly  de- 
scribed in  said  J.  0.  Ward's  pleading;  and 
whareas,  said  land  is  subject  to  plaintUTa  Mm 
to  secure  notes  Nob.  11  and  14,  given  by  H. 
X  Tompkins  for  said  quarter  sections  of  land, 
respectively,  which  notes  are  sued  on  herdin: 
and  whereas,  said  J.  C.  Ward  has  paid  a  part 
of  the  interest  due  on  said  notes,  and  desires 
to  continue  to  pay  his  pro  rata,  part  of  ssld 
notes,  for  which  the  land  held  by  him  Is  equi- 
tably bound  according  to  the  terms  of  the 
original  contract  between  plaintiff  and  said 
Tompkins:  Kow,  therefore,  it  is  hereby 
agreed  by  and  between  the  plaintiff  herein  anfi 
said  J.  C.  Ward  that  said  J.  C.  Ward  shall 
have  the  right  to  continue  to  carry  oat  said 
original  contract,  in  so  far  as  the  incombniDce 
equitably  chargeable  against  the  land  so  hehi 
by  him  Is  concerned;  and  said  plaintiff  here- 
by  agrees  to  permit  said  defendant  to  make 
the  payment  of  the  amounts,  principal  and  in- 
terest, of  said  Indebtedness,  which  is  equita- 
bly chargeable  against  said  land  so  held  by  J. 
C.  Ward  according  to  the  terms  of  the  origi- 
nal contract  of  sale.  And  said  J.  C.  Ward 
hereby  agrees  and  binds  himself  to  make  the 
remaining  portion  of  the  said  quarter  sections 
of  land  sell  for  enough  to  pay  off  and  satisfy 
all  that  part  of  the  Indebtedness  above  men- 
tioned which  Is  properly  chargeable  against 
the  same,  or,  upon  his  failure  to  make  said 
laud  bring  said  amount  so  properly  charge- 
able against  same,  the  said  J.  C  Ward 
agrees  to  pay  such  balance,  and  npon  so  doing 
he  shall  be  entitled  to  and  may  hare  an  as- 
signment to  him  of  a  pro  rata  part  of  tlie 
Judgment  which  he  may  have  to  pay  In  order 
to  protect  his  Interest  herein,— that  Is  to  say. 
all  of  such  Indebtedness  other  than  the  indebt- 
edness properly  chargeable  against  the  land  so 
held  by  said  J.  C.  Ward;  and  It  Is  agreed 
that  the  remaining  portion  of  said  qnarter 
sections  may  be  first  sold  to  satisfy  the  bbIiI 
indebtedness  agabist  same,  and  that  the  lands 
so  held  by  Ward  shall  only  be  liable  for  the 
balance  due  after  such  sale.  And  aa  to  sacb 
balance,  payment  thereof  shall  be  made  as 
above  specified.  But  It  Is  expressly  under- 
stood that  this  agreement!  shall  not  have  the 
effect  to  waive,  or  In  any  manner  impair,  the 
plaintiff's  Men  against  said  quarter  section  of 
land  for  the  full  amount  of  said  note,  until 
same  Is  fully  paid.  It  Is  also  understood  and 
agreed  that  this  agreement  shall  not  be  takm 
or  construed  as  in  any  manner  affecting  the 
p^intlfTs  rights  against  any  of  the  ranalnlng 
defendants  herein,  or  against  lands  held  by 
them,  respectively,  and  the  cotirt,  in  the  de^ 
cree  to  be  rendered  In  this  cause,  shall  have 
full  power  to  adjust  all  of  the  eqnitle*  of  the 
various  parties,  to  the  same  extent  as  be  could 
do  were  no  such  agreement  made;  bat  In  so 
far  aa  this  agreement  can  be  enforced  and 
carried  out  by  the  court  without  affecting  the 
toterest  of  the  plaintiff  as  ag^uM  ttw  remain- 
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\ng  defaidants,  Bame  shall  be  done.  M.  A. 
Boone  (nto  M.  A.  Wilson),  Plaintiff,  by  J.  A. 
Templeton,  Attorney  for  Plaintiff.  J.  C. 
Ward,  by  J.  H.  Cobb,  His  Attorney."  Tbere- 
after,  at  the  same  term,  the  cause  was  con- 
tinued. At  tlie  BQcceedlDg  September  term, 
the  plaintiff  filed  a  second  stipplemental  petl- 
tlon,  purporting  to  be  In  reply  to  the  answer 
of  the  defendant  Ward,  In  which  she  declared 
npoD  the  written  agreement  already  referred 
to;  alleging  the  maturity  of  notes  11  and-14,on 
account  of  the  failure  to  pay  Interest  as  there- 
in stlptUated,  and  praying  a  personal  judgment 
agalDfit  Ward  In  accordance  with  the  terms  of 
tlie  agreement  On  October  14, 1896,  the  court 
entered  Judgment  reciting  the  appearance  of 
"both  parties";  that  they  announced,  "Ready 
for  trial,'*  waiving  a  jnry,  and  submitting  the 
matters  of  fact  as  well  as  of  law  to  the  court: 
and  farther  reciting  that  the  court  heard  the 
pleadings,  evidence,  and  argument  of  the  coun- 
sel. The  court,  among  other  matters,  ren- 
dered a  personal  Judgment,  by  virtue  of  the 
agreement  referred  to,  in  the  sum  of  $2,376, 
against  Ward.  This  Judgment  we  are  asked 
to  revise. 

1.  We  are  of  opinion  that  the  supplemental 
petition  was  a  pleading  alleging  a  cause  of 
action  against  Ward,  and  Justifying  a  per- 
sonal Judgment.  It  contained  matters  In  re- 
ply to  the  answer  previously  filed  by  him,  de- 
nying the  assumption  of  indebtedness.  Ward 
having  been  served  with  citation,  and  having 
answered,  the  agreement  signed  by  his  attor- 
ney cannot  be  regarded  as  unauthorized. 
Hot  was  it  necessary  that  there  should  be  an 
affidavit  as  to  the  justness  of  the  plaintiff's 
claim.  Tbe  recitals  In  the  Judgment  do  not 
permit  us  to  concur  with  the  plaintiff  In  er- 
ror that  he  was  not  in  court  when  the  second 
supplemental  petition  was  filed.  If  it  be 
true  tbat  It  was  filed  without  leave  of  the 
court, — a  matter  on  which  the  record  does  not 
enlighten  us,— it  cannot  be  said  that  the  de- 
fendant was  injured  by  an  omission  to  obtain 
such  leave.  In  view  of  the  fact  that  It  was  a 
declaration  upon  an  agreement  presumed  to 
have  been  signed  by  his  authority,  and  of 
whi(^  he  necessarily  had  knowledge. 

2.  We  are  of  opinion,  however,  that  the 
agreement  did  not  authorize  a  personal  Judg- 
ment against  the  defendant  In  the  sum  of 
$2376,  the  aggregate  amount  of  the  two 
notes  secured  by  lien  upon  the  two  quarter 
sections,  in  each  of  which  the  defendant 
daimed  but  a  partial  Interest.  It  is  only  by 
the  terms  of  the  agreement  tbat  any  obliga- 
tion rests  upon  Ward.  We  find  nothing 
therein  Justifying  the  conclusion  that  he  In- 
tended thereby  to  charge  himself  with  the 
burden  resting  upon  the  entire  land  securing 
the  two  notes.  The  agreement  accorded 
Ward  the  privilege  of  making  payment  of  the 
imoont  equitably  chargeable  against  the  land 
held  by  btm.  In  consideration  of  which,  in 
the  event  that  be  failed  to  cause  the  remain* 
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der  to  sell  for  enou^  to  discharge  tbat  por- 
tion of  the  Indebtedness  properly  chargeable 
against  It,  he  undertook  to  pay  such  balance. 
This  balance,  as  shown  by  the  plaintiff  In 
ervoT,  is  represented  by  the  sum  of  $1,080, 
with  10  per  cent,  as  attorney's  fees  thereon, 
drawing  interest  at  the  rate  of  B  per  cent, 
from  the  date  of  the  Judgment  below.  For 
this  amount,  and  no  more,  personal  Judgment 
should  have  been  rwdered  against  Ward. 

8.  Other  questions  raised  by  the  plaintiff  In 
error  are  without  merit  However,  on  ac- 
count of  the  excessiveness  <tf  the  recovery 
against  him,  we  order  that  the  judgment, 
affirmed  as  to  parties  not  complaining,  be 
otherwise  reversed,  and  here  reformed  and 
rendered  In  accordance  wUh  the  foregoing 
conclusion. 

Motion  for  Rehearing  by  Plaintiff  In  Errw. 

(Jan.  8,  189a) 

Tbls  motion  Is  ovemiled,  with  tbe  remark 
that  it  Is  believed  that  the  avraments  of  the 
plaintiff's  supplemental  petition,  read  In  the 
light  of  the  recitals  of  tbe  agreement  made  a 
part  thmof,  were  sufficient  to  justify  a  per- 
sonal Judgment  against  Ward,  In  the  absence 
of  any  exc^Ion,  general  or  qieclal,  address- 
ed to  the  i^eadlog.  Buries  t.  Watson,  4» 
Tex.  112.  It  Is  also  beUeved  that,  under  the 
Judgment  rendered  by  this  court,  and  as  In- 
dicated In  its  opinion,  the  rights  of  tbe  plain- 
tiff in  eiTor  under  the  agreement  signed 
him  are  fully  protected.  No  execution  Is 
awarded  against  falm,  unless  he  fail  at  tbe 
foreclosure  sale  directed  In  the  judgment  to 
make  the  land,  the  amount  due  on  which  be 
has  assumed  to  pay,  bring  the  amount  thus 
assumed.  If  the  land  diall  bring  sucb 
amount  at  the  foreclosure  sale,  no  judgment 
whatever  will  rest  against  him.  So,  U  he 
comply  with  bis  obligation,  he  will  obtain  ti- 
tle to  the  land  sold  under  foreclosure.  So. 
also,  on  such  compliance,  the  Judgment  for 
which  the  land  should  be  sold  would  be  can- 
celed, and  no  judgment  would  hence  remain 
against  any  party  to  be  transferred  to  him. 
Motion  overruled. 

Motion  ftir  Rehearing  of  Defendants  In  Error. 

It  Is  made  to  appear  by  this  motion  that 
the  record  indicates  that  the  true  amount  as- 
sumed by  Ward,  and  for  which  Judgment 
should  be  rendered  against  him,  is  $1,377.98,, 
with  8  per  cent.  Interest  from  the  date  of 
tbe  judgment  below,  instead  of  $1,080,  witb 
10  per  cent,  as  attorney's  fees  thereon,  as  set 
forth  in  our  original  opinion.  The  Judgment 
heretofore  entered  will  therefore  be  reformed 
BO  that  the  judgment  rendered  against  Ward 
will  be  In  tbe  sum  of  $1,377.88,  with  8  per 
cent  Interest  from  the  date  of  tbe  judgment 
below.  To  this  extent  tbe  motion  Is  granted, 
but  in  all  other  respects  It  is  overruled.  8» 
OTdered. 
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PURCBLL  r.  TEXAS  A  P.  BY.  CO.  et  aLi 
(Gonrt  of  Civil  Appeais  of  Te»UL    N«r.  20, 
18D7.> 
Bn<»vu  BT  Plbadixo. 
Plaintiff  u  not  bound  by  an  allegation  In 
his  pleading  as  to  the  time  when  the  Quaran- 
tine established  by  the  live-stock  commisaion 
went  into  effect  under  the  law,  where  the  ma- 
terial inquhy  is  whether  defendant  carrier  had 
time  before  H  did  talce  elSect  to  transport  cer- 
tain cattle,  whidi  the  eatabli^ment  of  such 
quarantine  would  excuse  It  from  doing. 

Appeal  from  district  court,  Nolan  conntr; 
B.  A.  Ragland,  Special  Judge. 

Action  W.  L.  Purcell  against  the  Texas 
ft  Pacific  Railway  Company  and  the  Texas 
Oentml  Railway  Company.  From  a  Jndgmcnt 
for  defendants,  plaintitF  appeals.  Reversed  as 
to  tlie  Texas  &  Pacific  Railway  Company,  and 
affirmed  aa  to  tbe  Texas  Central  Railway 
Company. 

Woodruff  &  UcCboI^,  tor  appellant  L.  W. 
OampbeU  and  BidW^  &  Stwmia,  for  ^ipel- 

Jees. 

STEraBNS,  J.  Appellant  aued  the  Texas 
A  Pacific  and  the  Texas  Central  Railway 
Companies  to  reoover  damages  for  an  alleged 
:lolnt  refusal  to  transport  223  head  of  cattle 
from  Hico  to  Midland,  Tex.,  before  the  quar- 
antine line  established  between  those  places 
took  effect,  in  Febmary,  1887,  alleging  that  it 
went  Into  effect  at  the  beginning  of  the  ISHi 
day  of  said  month.  The  case  was  tried  with- 
out a  jury,  and,  Calling  to  ceconr,  appelant 
bringa  It  here,  i^on  coodnslons  of  law  and 
tact,  wltbont  any  atatemedt  of  facts.  Fxom 
the  coQdnaiona  of  fact  it  appears  that  the  cat- 
tle -wees  d«llv«red  to  the  Texas  Central  Com- 
pany at  HIco,  and  promptly  carried  and  de- 
ttrered  by  It  Id  tbe  Tems  ft  PacMc  Company, 
at  Oaoo,  OD  tiie  14tb  day  of  Febrasry,  in  time 
fw  the  latter  company  to  have  carried  them 
■eroaa  the  qnanmtlne  line,  and  to  Midland, 
daring  <Ae  Ifitb,  thou^  not  during  the  14th, 
day.  Jodgmentwent  against  aK>eilant,tipon  the 
gMund,  as  stated  in  the  court's  Hfth  emcln- 
slcoi  of  law,  "that  it  wonld  hare  been  ucdawfnl 
for  the  defendants,  or  either  of  them,  to  have 
trangpoi'ted  tiie  cattle  across  tiie  aald  qnaran- 
tlae  Una,  at  any  tlnu  during  the  said  Uith 
day  of  FabmoiT.  1887,"  on  account  of  wlut 
waa  stated  in  the  next  preceding  ccscluston  of 
lav,  reading:  *rrhe  Uveatoek  aanltaiy  com- 
miaslcHi  of  Texas,  acting  withbi  the  scc^  of 
tb^r  authoritr,  had  prescribed,  with  proper 
penalties,  that  no  cattle  should  be  transported 
across  ^  qnarantlne  lines  estaUished  by  it 
from  the  ISth  day  of  Febroary,  1887,  to  the 
lEKb  day  of  Nov«nber,  1807;  and  the  govern- 
or of  the  state  odC  Tems,  1^  bis  proclamation, 
had  duly  pat  the  said  rates  and  ragvlatlons  so 
made  by  the  said  commlSBioo  In  full  force  and 
effect  trmn  and  aftw  the  15th  day  of  Febru- 
ary. 18»7." 

Tbe  conrlnrion  laat  quoted  accurately  states 
the  action  of  the  live-stock  sanitary  commia- 
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slon  of  die  state  of  Texas  and  the  covcnKv*! 
proclamation,  of  WUxtb  we  take  Jodteitf  oog- 
nlzance,  as  to  the  ttane  when  the  qnarsnHne 
went  Into  effiec^  to  wit,  *Yrom  and  after  Feb- 
roary 15,  1887."  That  this  langusge  exdoded 
fhB  Uth  day  fcom  the  qoacsntbie  period  is 
too  well  settled  in  this  state  to  require  tike  ctta- 
tloa  of  autboiity.  But  sea  HoUls  ▼.  Franoofs. 
1T»X.118:  HIUt.  Kerr,  IB  Tsx.  217.  US.  W. 
S66;  Burr  T.  Lewis*  6  Tex.  81;  Oainer  t.  Cot- 
ton, 48  Tex.  101;  Smith  Dlcksy.  74  Tez.  81. 
11  S.  W.  1049;  Railway  Co.  ▼.  Moore  frecoit- 
ly  decided  by  this  conri)  43  &  W.  67,  and 
cases  cited.  Indeed,  OK  appdlees  do  not  seem 
to  controvert  Oils.  They  Insist,  however,  that 
a^ieUant  Is  bound  by  Us  allegatloDS  Uiat  the 
qnarantlne  went  into  effect  at  the  beglnotng 
of  the  IStfa  day.  While  be  did  so  allege,  the 
fubatanoe  of  his  sMegstloos  was  Uiat  the 
railway  companlea  bad  refused  to  cany  the 
cattle  before  the  quarantine  went  into  effect 
and  the  pleader  Is  only  required  to  prove  the 
substance  of  the  Issue.  Time  Is  not  aeaally 
of  tlie  cesenee  «f  a  plea,  any  more  tban  of  a 
contract  It  mattered  not  whether  the  qnaran- 
tlne took  effect  with  the  16th  or  the  dax  teH- 
lowing.  The  material  Inqoirr  was  irtiether 
the  companies  had  time  before  It  did  tate  tf- 
fect  to  do  what,  as  commoD  carriers,  the  ex- 
istence of  the  quarantine  only  would  excuse 
them  from  doing,  which  was  property  matter 
of  defaue.  It  was  mdy  impcHtant  A>r  the 
I^aintlfl  below  to  allege  tUa  feature  ot  the 
case  aa  beorli^  upon  the  measure  of  Us  dam- 
ages, there  being  a  difference,  as  set  forth  in 
the  findings  of  fact,  of  S4  per  head  (or  f8B2 
In  tbe  a^iregate)  In  flavor  of  the  (Uldkuidi 
market  north  of  tlie  quarantine  Itoe^  Besides, 
the  law  fixed  the  pwiod  of  quarantine,  and  of 
this  appellees  were  bound  to  take  notlee,  and 
could  not  rely  on  the  mistalcen  aDegatteiia  «r 
appellant  Matters  of  law  need  not  be  plead- 
ed, and  mistakes  of  law  do  not  escuse.  For 
this  additional  reason  the  counter  propositions 
of  appelleea  are  nnav&lllng.  We  eonsequtaHy 
adopt  the  conclusions  of  law  and  fact  exeept 
the  fifth  conduslon  ot  law.  which  we  over- 
rule, and  reverse  the  Jtidgment  as  to  tbe  Tex- 
as &  Padflc  Railway  Compai^.  and  here  ren- 
der judgment  against  It  in  favor  of  appellant. 
In  the  sum  of  $882,  with  lawful  totcreat  from 
February  15,  1887,  and  costs  of  sirtt;  but  as 
to  the  other  appellee.  It  having  performed  It* 
duty  In  carrying  the  cattle  to  CUseo,  tbe  Judg- 
ment is  affirmed. 


WAGGONER  et  al.  v.  WISE  0OUXTT.» 
<Coart  of  Civil  Appeals  of  Texas.    Nov.  27, 
1887.) 

Oaoaa  or  CoMMimONBas*  CovaT— Failou  id 
RaooBi>— Saub  ev  Sckooi.  l^ma*- 
Cbahoi  op  Bacoarrc 

1.  An  order  of  the  commisiiooerB*  eourt,  of* 
ficially  passed  at  a  regular  term,  and  which  hM 
tieen  acted  upon  by  the  parties  for  several  jears, 
li  not  void  because  of  a  failure  to  enter  it  opoa 
tiie  minutes  in  accordanc^^th  Rerj  St 
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art.  Itf54,  which  provides  that  all  procwdingB 
of  BQcb  court  shall  be  recorded. 

2.  The  commissioners'  court  of  a  coan;b'  hav- 
ing  sold  certain  school  lands  to  W.  and  H..  tak- 
ing their  note  for  the  price,  and  reBervme  a 
lien  Qpon  the  land  to  secure  Ita  payment,  has 
power  to  release  their  liability  on  the  note  after 
default,  and  take  in  lieu  thereof  the  note  of 
another  party  for  the  amount  doe,  Becnred  by 
trast  deed  on  the  land,  to  whom  W.  and  H.*t 
interest  had  been  conTeyed,  and  who  assumed 
the  payment  of  their  note,  ander  Const,  art  7, 
S  6,  and  Rer.  St  art.  4271,  providiiig  that  each 
county,  ftroag^  its  commiBsioners'  court,  may 
dispose  of  its  school  lands  in  snoh  maniMr  aa 
may  be  provided  by  than. 

Appeal  from  district  oomt,  Wise  coontr;  A. 
J.  Booty,  ^Kcfal  Jndge. 

6alt  by  Wise  county  agalnat  W.  T.  Wag- 
goner and  othera  on  a  luromlsBory  not*. 
From  ft  Judgment  for  plal^MF,  defandaiita 
appeal.  Roreraed. 

R.  E.  Carswell  and  Spencer  &,  Basham,  for 
appellants.  Bullock  &  Tankersley  and 
Bockaloo  &  dendenen,  for  appellee. 

HTJNTER,  J.  This  atdt  was  brooght  by 
plaintiff.  Wise  county,  January  11,  1897, 
against  W.  T.  Wagoner,  Mrs.  Julia  Francis 
Halsell  and  her  husband,  H.  H.  Halsell. 
Maud  Mitchell  and  her  husband,  James 
Mitchell.  Annie  E.  Simmons  and  her  husband, 
W.  T.  Simmons,  Furd  Hnlsell,  Mary  Joe  Hal- 
aell.  Glen  Halsell,  and  David  Jamison.  The 
above-named  Jnlia  Francis  Halsell  Is  the 
snrvlring  wife  of  J.  €t.  Halsell,  herelnBftur 
mentioned,  but  now  deceased.  Mrs.  Maud 
Mitchell  and  Mrs.  Annie  Simmons,  above 
named,  and  Ford.  Hary  Joe.  and  CHen  Hal* 
aell,  are  the  children  and  heirs  at  law  of  the 
aforesaid  J.  O.  Halsell,  deceased.  Tbe  stilt 
Is  founded  on  a  promissory  note  made  and 
executed  by  defendant  W.  T.  Waggoner  and 
tlw  aald  J.  Q.  HalssU,  deceased,  dated  the 
28d  day  of  January,  ifi88,  payable  to  the  or- 
der  of  Wise  county,  for  the  sum  of  (32,309.- 
60,  due  and  payaUe  10  yean  from  date 
thereof,  with  tntereet  thereon  from  date  on- 
tU  paid  at  the  rate  of  6  per  cent  per  annum, 
said  interest  to  be  paid  annually  on  the  1st 
day  of  July  of  each  year.  The  considera- 
tion of  said  note  la  17,712  acres  of  the  Wise 
county  school  lands,  situated  bi  Haskell 
coun^,  which  was,  at  the  time  of  the  execu- 
tion of  the  note  aforesaid,  conveyed  by  the 
county  aforesaid  to  defendant  W.  T.  Wag- 
goner and  said  J.  O.  Halsell,  and  to  secure 
tbe  payment  of  said  note  a  vendor's  lien 
was  retained  in  the  deed  of  conveyance 
aforesaid.  Tbe  plaintiff  se^  to  recover  on 
this  note,  and  to  enforce  the  vendor's  Hen 
against  said  land.  The  defendants,  as  a 
defense,  set  forth  and  relied  upon  the  fol- 
lowing substantia]  grounda  and  facta,  to 
wit:  That  after  the  purchase  of  the  lands 
aforesaid,  to  wit,  on  the  2d  day  of  Jantmry, 
1886.  defendant  W.  T.  Waggoner  purchased 
from  J.  G.  Halsell,  deceased,  his  (Halsell's) 
one-half  interest  In  said  land,  and  took  from 
bJm  a  quitclaim  deed;  that  on  the  lat  day 
•t  Jtaauy,  m6k  dafcndant  Wacgoncr  Hid 


and  conveyed  all  of  said  lands  to  M.  O. 
Lynn,  providing  in  the  deed  that  I^nn  there- 
la  assumed  the  payment  of  the  note  sued' 
on;  that  on  the  22d  day  of  April,  IS&r,  said 
Lynn,  by  deed  with  covenants  of  general 
warranty,  conveyed  said  lands  to  defend- 
ant David  Jamison,  the  deed  providing  that 
Jamison,  as  part  consideration,  assumed  the 
payment  of  tbe  note  sued  on;  that  the  plaln- 
tlff'a  commissioners'  court,  with  full  knowl- 
edge of  the  tranaactlon  above  stated,  and 
without  the  knowledge  or  consent  of  defrad- 
ants,  took  from  defendant  Jamison,  on  the 
28d  day  of  January,  188B,  in  lieu  of  the 
note  sued  on,  and  In  discharge  and  satis- 
faction of  same,  the  said  Jamison's  note  for 
a  Uke  sum,  due  and  payable  five  yean  after 
data  thereof;  and  that  to  secure  the  pay- 
ment of  the  note  aforesaid,  executed  by  de- 
fendant Jamison,  the  said  conunlssloQMni' 
court  accepted  from  said  Jamtaoa  a  deed  of 
trust  that  day  execute  to  J.  T.  Johnson, 
the  then  acting  county  Judge  ot  Wlae  eonnty. 

The  district  court  fotmd  the  following  eon- 
clual(HiB  of  fac^  which  we  adopt  aa  undis- 
puted: "(1)  On  the  23d  day  of  January. 
1883,  the  plaintiff  county,  through  tbe  com- 
missioners* court,  sold  to  J.  O.  Halsell  and 
W.  T.  Waggoner  the  four  leagues  of  land  de- 
scribed In  plaintiff's  petition,  and  on  which 
plaintiff  prays  a  foreclosure.  Plaintiff  con- 
veyed aald  land  to  said  Waggoner  and  Hal- 
sell by  a  deed  in  which  a  vendor's  lien  was 
retained  to  secure  Hie  payment  of  the  note 
st»d  oik  Said  rmdees  execDted  and  deliv- 
ered to  idaintlff  their  promissory  note  for 
said  land,  whlfdi  not*  la  as  follows,  to  wit: 
fSS.SW.eo.  Decatur,  January  28,  1883.  Tea 
years  from  date  we  or  cither  of  us  promise 
to  pay  to  the  order  €(f  Wise  county,  Texas, 
the  sum  of  thirty-two  thousand  three  hun- 
dred and  nine  dollars  axkd  sixty  cents,  with 
Interest  thetcon  from  date  till  paid  at  the 
rate  of  six  per  cent  per  annum,  said  Interest 
to  be  paid  annually  on  the  lat  day  of  July 
of  each  year;  and  It  Is  agreed  that,  if  any 
installment  of  interest  is  not  paid  when  due, 
then  the  whole  sum,  principal  and  Interest, 
shall  be  considered  aa  due,  and  said  Wise 
county  may  recover  tbe  same.  This  note  Is 
given  as  a  part  payment  for  the  Wise  coun- 
ty school  lands,  situated  In  Haskell  county, 
and  thla  day  conveyed  to  us  by  the  agent  of 
said  county.  J.  G.  Halsell.  W.  T.  Wag^ 
goner.*  (2)  On  the  2d  day  of  January,  1886, 
J.  G.  Halsell,  by  a  quitclaim  deed,  euiveyed 
his  undivided  ene-half  Interest  in  aald  land, 
being  that  described  In  plaintiff's  petition, 
to  W.  T.  Warner.  Said  deed  also  conveyed 
other  lands.  (3)  On  the  Ist  day  of  January,. 
1886,  W.  T.  Waggonw  conveyed  said  lands, 
together  with  other  lands,  to  M.  O.  I^nn.  In 
the  deed  to  Lynn  it  waa  provided  that  Lynn, 
should  assume  the  payment  of  the  note  sued 
on  as  part  consideration  for  said  landa  (4> 
On  the  22i  day  of  April,  1887,  M,  O.  Lynn, 
by  a  deed  with  covenants  of  general  war- 
niaty,  conveyad  sold  loads  to  DavU  Jamlso- 
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together  with  other  lands,  In  which  deed 
JamlBon  assumed  the  payment  of  the  note 
sued  on  as  part  of  the  consideration  for  said 
lands.  (S)  The  annual  Installments  of  Inter- 
est proTlded  for  In  the  note  sued  on  were 
paid  to  the  iBt  of  July,  1895,  and  were  paid 
by  Jamison  after  his  purchase  of  said  land. 
The  last  Installment  was  paid  on  August  15, 
1895,  but  Included  Interest  only  till  Ist  of 
July.  The  last  Installment  is  indorsed  on  a 
uote  given  by  said  Jamison  to  the  county 
treuurer  of  Wise  county,  as  shown  In  the 
sixth  finding  of  fact  (G)  That  the  note  sued 
on  matured  on  January  23,  IS^.  That  In 
Morember  of  1892  negotiations  began  be- 
tween DaTid  Jamison  and  the  commlsslon- 
ers*  court  of  plaintiff  for  the  release  of  the 
makers  of  the  note  sued  on,  by  taking  Jami- 
son's note  In  lieu  of  It  Tbat  these  negotia- 
tions continued  till  July  1,  1893,  when  said 
Jamison  executed  to  plaintiffs  treasurer  his 
note  for  a  like  sum  as  that  contained  In  the 
note  sued  on,  together  with  a  mortgage  on 
the  lands  sold  by  plaintiff  to  Halsell  and 
Waggoner,  said  note  due  five  years  from 
4ate,  and  bearing  Interest  at  six  per  cent, 
payable  annually,  a  copy  of  which  is  given 
in  the  eighteenth  finding  of  fact  herein.  Said 
mortgage  was  given  to  J.  T.  Johnson,  coun- 
■ty  Judge  of  Wise  county,  and  was  to  secure 
the  note  given  by  Jamison.  That  the  note 
«aed  on  was  then  and  there  In  the  possession 
of  the  treasurer  of  plaintiff,  and  has  ever 
since  been  fn  bis  possession,  till  by  blm  de- 
livered to  the  counsel  of  plaintiff  to  bring 
this  suit  (T)  That,  while  said  note  herein 
sued  upon  was  retained  by  said  treasurer, 
the  commissioners'  court  of  plaintiff  regard- 
ed said  note  as  settled  by  the  note  of  Jam- 
ison, and  the  makers  released,  and  no  longer 
liable  thereon,  and  looked  to  the  note  and 
mortgage  of  said  Jamison  as  the  source  and 
security  from  which  plaintiff  was  to  realize 
payment  for  its  lands  sold  to  Halsell  and 
Waggoner.  (8)  That  the  note  sued  on  is  un- 
paid, together  with  Interest  thereon  from 
July  1,  1S95.  <9)  That  at  the  time  plaintiff 
took  the  note  of  Jamison  In  lieu  of  the  note 
sued  on,  said  land  was  worth  the  amount 
due  on  said  note,  and  that  Jamison  would 
have  paid  said  note  If  It  had  been  demanded 
by  plaintiff.  That  the  commissioners'  court 
thought  it  best  to  keep  the  money  due  the 
plaintiff  secured  by  said  lands,  and  for  that 
reason  took  the  note  of  Jamison.  That  said 
lands  have  since  said  time  shrunken  In  value, 
and  are  not  now  worth  the  amount  doe  on 
said  note.  (10)  That  J.  G.  HalseU  died 
about  April,  1886,  leaving  an  estate  worth 
not  far  from  |500,000.  That  bis  surviving 
wife,  Julia  HalseU,  has  since  Intermarried 
with  H.  H.  EalselL  That  J.  O.  Halsell  left 
a  will,  which  has  been  probated.  That  In 
said  will  his  wife,  Julia  Francis,  was  made 
executrix.  That  no  action  was  to  be  taken 
In  the  probate  court,  other  than  the  probate  ! 
of  the  will  and  the  return  of  an  Inventory,  ; 
«tG.  TbBt  the  executrix  was  an  Independent  ' 


one,  and  she  was  to  so  contlnoe  to  manage 
said  estate  tlU  her  marriage,  and  at  her 
marriage  she  was  to  cease  to  be  ancb  execu- 
trix, and  Hon.  J.  W.  Patterson  was  to  assume 
her  place  of  executrix.  Tbat  the  estate  has 
been  partitioned,  five-tenths  thereof  going  t» 
the  said  surviving  wife,  and  one-tenth  to 
each  of  the  five  children  of  said  deceased, 
whose  names  are  Annie  B.  Simmons,  wife  of 
W.  T.  Simmons,  Maud  Mitchell,  wife  of 
James  Mitchell,  Furd  HalseU,  an  adult  son. 
and  Mary  Joe,  and  Glen  Halsell,  the  last 
two  named  being  minors,  without  any  guard- 
ians of  their  estates,  tbelr  estates  being  in 
the  hands  of  Hon.  J.  W.  Patterson,  as  trus- 
tee, by  the  terms  of  the  will  of  J.  G.  Halsell. 
deceased.  Mrs.  Julia  Francis  HalseU  mar- 
ried H.  H.  HalseU,  June,  1894.  (11)  That  de- 
fendant Waggoner  and  the  estate  of  J.  G. 
HalseU,  deceased,  are  and  have  always  been 
solvent  since  the  making  of -the  note  sued  on. 
(12)  Tbat  neither  W.  T.  Waggoner  nor  the 
estate  of  said  Halsell  was  In  any  way  con- 
cerned with  the  transaction  by  which  the 
note  and  mortgage  of  Jamison  were  taken  in 
lieu  of  the  note  sued  on.  That  In  November, 
1S92,  Jamison  told  said  Waggoner  that  he 
(JamlBpn)  had  made  an  arrangement  with 
plaintiff  by  which  said  Waggoner  was  no 
longer  liable  on  the  note  sued  on.  He  (Wag- 
goner) was  anxious  that  the  arrangement 
should  be  effected.  Neither  did  Julia  Fran- 
cis Halsell  nor  any  of  her  children  know 
anything  of  said  transaction  until  after  con- 
summation of  same,  nor  assent  to  same. 
Waggoner's  only  knowledge  of  said  transac- 
tion was  what  was  told  him  by  Jamison,  and 
he  supposed  that  Jamison  had  In  fact  theo 
procured  his  release.  (13)  That  at  the  pres- 
ent time  Jamison  Is  Insolvent  and  the  lands 
described  In  plaintiff's  petition  have  depre- 
ciated in  value  since  Jabuary  23.  1883.  (14) 
That  no  Improvements  have  ever  been  made 
upon  the  lands  described  in  plaintiff's  peti- 
tion. (15)  That  the  transaction  between 
plaintiff  and  Jamison,  set  out  In  the  sixth 
finding,  was  had  without  the  knowledge  or 
assent  of  defendants  or  either  of  them,  save 
Jamison.  (16)  Tbat  the  treasurer  of  plain- 
tiff made  annual  reports  to  the  commission- 
ers' court  of  the  condition  of  the  school 
fund  of  plaintiff,  and  In  said  report  the  an- 
nual interest  payments  made  by  said  Jamison 
on  sold  note  were  reported  as  having  been 
collected  from  said  Jamison  as  interest  on 
said  note,  which  said  reports  were  approved 
by  formal  orders  of  said  court  (IT)  Tliat 
the  sale  and  conveyance  from  Lynn  to  Jam- 
ison was  procured  by  defendant  Wagsuoor, 
the  said  Lynn  having  become  Insolvent  and 
unable  to  pay  the  note  sued  on,  which  he  had 
assumed  in  the  deed  from  Waggoner  to  bim. 
(18)  I  find  that  the  foUowlng  Is  a  correct 
copy  of  the  note  given  by  David  Jamison,  In- 
tended by  the  commissioners'  court  to  be  In 
I  lieu  of  W.  T.  Waggoner's  note:  "No.  287. 
I  Vendor's  Uen  Secured  by  Deed  of  Tmai 
'  ^Stl^OO.   Na  L   Decatar.  Texas,  July  U 
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1^03.  Fire  jears  after  date  I  promtee  to 
imy  to  Jno.  M.  Oibbs,  county  treasurer  of 
Wise  Co.,  and  his  successors  In  office,  ttae 
«am  of  thirty-two  thousand  three  hundred 
and  nine  dollars  and  sixty  cents,  with  Inter- 
est thereon  from  date  till  paid  at  the  rate  of 
■Ix  i>er  cent,  per  annum,  the  interest  payable 
annually,  as  It  accrues,  at  Decatur,  Texas; 
one-half  the  same  being  in  payment  for  a 
certain  lot  or  parcel  of  land,  of  four  leagues, 
17,712  acres,  situated  In  Haskell  county, 
Texas,  known  as  Wise  county  school  lands. 
This  note  1b  given  In  lieu  of  a  certain  note  of 
$32,309.60  executed  on  Jan.  23,  1883,  by  J. 
G.  Halsell  and  W.  T.  Waggoner;  to  secure 
the  payment  of  which  a  Tendor*a  Hen  is  re- 
served in  said  conveyance,  and  as  additional 
security  to  this  note  I  have  this  day  execut- 
ed a  deed  of  trust  on  said  land  above  refer- 
red to.  It  Is  understood  and  agreed  that  fail- 
ure to  pay  this  note,  or  any  Installment  of  In- 
terest thereon,  when  due.  shall,  at  the  elec- 
tion of  the  bolder  of  them  or  any  of  them, 
mature  all  notes  given  by  David  Jamison 
to  said  Jobn  M.  GIbbs,  Co.  treasurer,  In  pay- 
ment for  said  property;  and  It  Is  hereby 
especially  agreed  that.  If  this  note  is  placed 
hi  the  hands  of  an  attorney  for  collection 
by  suit,  I  agree  to  pay  5  per  cent  additional 
on  the  principal  and  Interest  then  due  as  at- 
torney's fee.  David  Jamison.'  (19)  That  no 
record  of  the  transaction  by  which  the  note 
and  mortgage  of  Jamison  were  taken  In  lieu 
of  the  note  sued  on  was  ever  entered  on  the 
minutes  of  the  commissioners*  court  of  plain- 
tiff. That  said  arrangement  was  consum- 
mated orally,  but  with  said  court  in  actual, 
open,  and  regular  session,  all  the  members 
ot  said  court  voting  in  favor  of  said  settle* 
ment  save  and  except  one  of  the  commis- 
sioners, who  gave  a  negative  vote.  The  com- 
missioners' court  of  plaintiff,  at  and  prior  to 
tbe  acceptance  of  the  note  and  mortgage  of 
Jamison,  In  lien  of  the  note  sued  on,  knew 
that  Jamison  had  assumed  the  payment  of 
the  note  sued  on  In  bis  purchase  of  said  land 
from  Lynn." 

The  learned  special  Judge  who  tried  the 
cause  below  upon  these  facts  concluded  that 
the  commissioners*  court  had  no  power  to  ac- 
cept the  Jamison  note  and  deed  of  trust  In 
Ueu  of  the  Waggoner  and  Halsell  note  and 
TendM^B  hen,  and  whether  it  had  snch  power 
seems  to  be  the  principal  question  involved 
In  this  appeal,  as  indicated  by  the  assign- 
ments of  error  and  briefs.  In  argument, 
however,  It  was  contended  by  appellee's  coun- 
sel that,  as  the  commissioners'  court  made  no 
entry  In  the  minute  book  of  the  court  of  Its 
order  releasing  appellants  from  their  note, 
and  accepting  Jamison's  note  and  deed  of 
trust  in  lieu  thereof,  the  action  of  tbe  court 
was,  for  this  reason,  a  nullity;  and  we  win 
briefly  notice  this  point  first 

Article  1863  of  our  Revised  Statutes  of  1686, 
which  relates  to  the  records  of  the  county 
court  In  probate  proceedings,  requires  that 
"an  decisions,  orders,  decrees,  and  Judgments 


shall  be  entered  on  tbe  records  of  tbe  court** 
and  expressly  declares  that  any  not  so  en- 
tered shall  be  a  nullity.  Article  1564,  Bev. 
St  1895.  relates  to  the  minutes  of  the  com- 
missioners' conrt,  and  provides:  "Tbe  court 
shall  cause  to  be  procured  and  kept  In  the 
dak's  office  suitable  books  in  which  shall  be 
recorded  the  proceedings  of  each  term  of  the 
court,  which  record  shall  be  read  over  and 
signed  1^  the  county  judge,  or  the  member 
of  the  court  presiding,  at  the  end  of  each 
term  and  attested  by  the  clerk."  Our  su- 
preme court  noticed  the  diCCerence  In  these 
two  articles,  and  held  In  Ewlng  v.  Duncan.  81 
Tex.  236,  16  S.  W.  1000,  that  if  the  court  ac- 
tually passed  the  order.  It  would  not  be  void 
nnder  this  article  merely  because  the  same 
was  not  entered  of  record.  Here  the  facts 
are  undisputed  that  tbe  court  officially  passed 
the  order  by  a  vote  of  four  to  one,  and  that 
all  parties  had  for  several  years  acted  on  It, 
I^obably  overlooking  the  fact  that  the  clerk 
had  failed  to  enter  It  la  the  minutes.  We 
are  of  opinion  that  It  was  not  for  this  reason 
void,  but  that  the  fact  that  It  was  an  order 
made  by  the  court  sitting  in  term  time,  as  a 
court,  is  sufficient  to  release  and  discharge 
appellants.  If  the  court  had  the  power  to 
make  such  an  order.  As  to  this  power,  our 
constitution  provides  in  substance:  (1)  That 
the  lands  granted  to  each  county  are  of  right 
the  property  of  the  counties  respective;  (2) 
that  the  titie  tb»eto  Is  vested  In  the  counties; 
(3)  that  eadi  county,  through  its  commission- 
ers' conrt,  may  sell  or  dispose  of  them  in  such 
manner  as  they  may  provide;  and  (4)  that 
the  lands  and  proceeds  thereof,  when  sold, 
shall  be  held  by  such  connties  alone  In  trust 
for  the  benefit  of  the  public  schools  therein, 
and  shall  be  Invested  in  United  States  bonds, 
state  or  county  bonds,  or  such  other  securi- 
ties, and  nnder  snch  restrictions,  as  may  be 
prescribed  by  law,  the  counties  to  be  respon- 
sible for  all  Investments,  and  the  Interest  and 
revenne  only  to  be  used  as  avallaUe  fund. 
Const,  art  7,  I  6.  Our  Revised  Statutes  (ar- 
ticle 4271)  provide:  "Each  county  may  sell 
or  dispose  of  the  lands  granted  to  It  for  edu- 
cational purposes,  in  SD<di  mannw  as  may  be 
provided  by  the  commlssionera'  court  of  such 
county;  and  the  proceeds  of  any  such  sale 
shall  be  Invested  In  bonds  of  the  state  of  Tex- 
as, or  of  the  United  States,  and  held  by  sucb 
county  alone  as  a  trust  for  the  benefit  of  pub- 
lic free  schools  -  therein,  only  the  interest 
thereon  to  be  used  and  expended  annually." 

Neither  the  constitution  nor  this  article  at- 
tempts to  provide  for  the  manner  or  terms  of 
sale.  All  these  are  left  to  the  commission- 
ers' court,  and  this  conrt  It  seems.  Is  made. 
In  effect  the  general  trustee  for  selling  or 
otherwise  disposing  of  tbe  lands,  upon  sucb 
contracts,  terms,  and  conditions  as  it  may 
deem  proper  to  adopt  or  provide;  the  coun- 
ty, of  course,  being  always  responsIUe  for  the 
corpus  of  the  fund.  It  has  been  held  by  our 
mpnme  court  that  It  may  lease  the  land  tta 
ft  Ions  w  ft  tliort  term,  ftad  If  th/b  temu  of 
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tb*  lease  are  riolated,  or  default  tc  made  tn 
tba  payment  of  the  rent  as  provided  for  In 
the  leaae^  the  commissioners'  court  may  de- 
clare or  consider  the  rights  of  the  leasee  aa 
forfeited,  and  re-lease  the  same  to  another 
party.  Falls  Co.  v.  De  Laney,  73  Tex.  463^  11 
B.  W.  492.  The  commlsaioners'  court  cannot 
give  the  land  away,  nor  can  U  dispose  of  It. 
or  the  proceeds  of  the  sale  thereof,  for  any 
other  than  the  use  and  benefit  of  the  public 
schools  of  the  county.  PulUam  t.  Runnela 
Oo.,  79  Tex.  86S,  15  S.  W.  277.  And  In  Boyd- 
ston  T.  Rockwall  Co.,  86  Tex.  238,  24  S.  W. 
273,  Justice  Gaines,  In  delivering  the  opinion 
ot  KHir  supreme  court  touching  the  couetnic- 
tlon  of  article  086m,  Saylea*  Uv.  St.,  aa  to  the 
powers  therein  given  the  commissioners* 
court  to  Invest  the  proceeds  of  the  sale  of 
■uch  lands,  saye:  '*The  statute  does  not  re- 
strict the  general  power  of  the  court  over  the 
Investment  of  the  school  fund."  And  he  then 
declares  that  the  court  may  exchange  an  ex- 
isting Investment  of  the  fund,  or  a  part  of  It, 
tar  another  Investment  which,  in  the  opin- 
ion of  the  coort,  should  be  deemed  more  de- 
sirable. It  has  always  been  held  In  this  state, 
whm  land  la  conveyed,  and  in  the  deed  of 
cony^AOce  a  vendor's  Uen  Is  expressly  re- 
tained to  secure  the  unpiUd  purchase  money, 
that  u  between  the  parties,  the  veodee  talcae 
only  an  equltaUe  and  conditional  title,  and 
that  the  superior  legal  title  remains  In  the 
vttidor  until  the  purchase  auaiBy  Is  paid,  up- 
on the  happening  of  which  event  bis  deed  be> 
comes  abwlnte  and  the  vendee's  title  perfect 
Until  ae  purchase  money  la  fully  paid,  how- 
em;  the  oontnct  of  sale  remains  In  ita  na- 
tOM  execntotr,  ud  the  vendor  baa  his  right, 
nptm  dcOtntt  «f  the  vendee  In  the  payment  of 
tb*  purchase  mon^,  to  elect  either  to  sue  up- 
on the  debt,  and  have  forecloBure  of  the  Uen 
and  sale  of  the  land  In  satisfaction  thereof, 
or  to  recover  back  the  land  in  trespass  to  try 
title;  the  equities,  of  course,  being  in  this 
cnse  adjusted  in  the  same  suit  The  deed  In 
this  case  being  of  the  character  of  an  «ecu- 
tory  contract  of  sale,  we  can  see  no  reason 
why  the  commissioners*  court  of  Wise  county, 
whose  general  power  over  this  fund  is  In  con- 
trovertible, should  l>e  deprived  of  this  valu- 
aUe  right  of  election  which  Is  clearly  vested 
la  every  othei  vendtH*,  and  te  often  exercised 
with  most  beneficial  results,  rbe  aioilon  of 
the  commissionae*  court  In  tills  «aBe  waa 
simply  the  exercise  oC  this  right  and  poww. 
The  transaction  waa  not  a  rdarestinwit  of 
the  proceeds  of  the  ssle  of  the  lands,  for 
these  proceeds  had  sever  been  realised,  de- 
fault having  been  made  In  the  payment  on 
account  of  the  release;  but  it  was,  In  effect 
an  election  on  the  part  of  the  vendor  truatees 
to  reclaim  the  land,  and  sell  It  to  aaother 
parly  upon  appuenOy  more  advantageous 
terms,  aa  the  security  could  be  more  easUy, 
quickly,  and  dieaply  fore(^08ed.  It  is  prob- 
able that  Waggoner  and  the  Halsella  could 
have  resisted  this  action,  had  they  not  con- 
veyed their  Interests,  through  Lynn,  to  Jami- 


son; but  having  done  this,  and  the  eomml*- 
aionera'  court  having  conaented  thereto,  and 
ratified  the  transaction,  by  accepting  the  note 
and  deed  of  trust  of  Jamison,  giving  to  him 
a  flve-ycars  extension  of  the  time  at  puymeui. 
In  lieu  of  the  past-due  note  of  Waggoner  and 
Halsell,  there  was  no  one  to  oppose  the 
court's  action  In  making  the  new  sale,  aa  ii 
were,  to  Jamison.  The  coDStltutlon  and  the 
statute  have  placed  this  power  and  this  dis- 
cretion In  the  hands  of  the  commlasloiiers' 
courts,  and  we  think  wisely.  U  they  abude 
them,  and  the  fund  is  lost  or  Impaired,  the 
county,  under  the  provisions  both  of  the  con- 
stitution and  of  the  statute.  Is  responsible, 
and  bound  to  make  the  fund  whole.  We  are 
therefore  of  opinion  that  the  Judgment  In  this 
case  against  appellants  ought  to  be  reversed 
and  rendered  in  theii  favor,  but  In  ail  other 
respects  affirmed:  and  we  make  tike  order  nc- 
oordlnsly. 


FlTZWILLIAMS  v.  DA  VIE  et  at 
(Court  of  Civil  Appeals  of  Texaa.    Jan.  12, 
1898.) 

iHusa  Pebsons  —  Sau  or  Lmlkd— Fowaa  ov 

OOARDUX— ReQCLARITT  Ot  BaLS — Cb» 
TtORARI— HaKHLSM  ErROII. 

1.  Where  a  right  exists  In  favor  of  m  partr 
nen  compos  mentto  to  set  aside  a  sale  suae  by 
the  probate  oourt  solely  because  of  Inadeqaacy 
of  price,  such  person's  guardian  may  ntUiae  this 
equity  for  her  benefit,  so  as  to  rennqulaAi  the 

ht  to  have  encb  sale  set  aside  for  such  a  mim 
■soner  as,  takm  with  what  had  pwvioaaly 
bsen  Dsio,  would  make  a  fair  price  for  tke  lead. 

2.  Tlie  failure  of  a  notice  ot  a  sale  of  latod  be- 
longing to  a  person  non  compos  mentis  to  prvp- 
eriy  deeeribe  the  property  was  a  mete  inegalar- 
Ity,  aod  did  not  deprive  Che  gntets  esnrt  of  Ja- 
ruoiction  to  make  the  sale. 

S.  A  writ  of  certiorari  to  set  aside  an  order 
Of  sale  of  afi  insane  penea's  land,  made  hf  a 
probate  conit,  Is  not  a  autter  of  right,  wsd,  if 
the  testlSMwy  shows  that  the  ward  has  received 
benefits  equal  to  the  value  of  the  propMty,  the 
probate  order  wiB  not  be  disturbed. 

4.  It  Is  tiarmless  emw  to  ezelnde  twtlimnir 
tending  to  show  that  the  property  of  the  ward, 
which  sold  for  $400,  was  worth  more  thaa 
S600,  when  the  testimony  shows,  and  the  court 
found,  ttiat  ^  ward  received  Oe  beneflt  of 
more  than  91,000  aa  the  result  of  the  sale. 

Appeal  from  district  ecmrt,  Travis  coontj: 
P.  G.  Morrhi,  Judge. 

Certiorari  proceedings  by  Ida  T.  Fltzwfl- 
Bams  against  Margaret  6.  Davie  snd  others. 
Prom  a  Judgment  for  defenfianta,  platntltt  sp- 
peala.  Affirmed. 

Tills  Is  a  certiorari  prooeedloft  Ivoo^it  hiy 
appeUant  against  appelleea  to  set  a^de  nnd 
vacate  n  guardian's  sale  made  In  tlie  estate 
of  Minem  J.  Fannin,  non  compoa  mentla,  in 
the  probate  court  of  Travla  county,  in  IK*. 
There  was  a  nonjury  trial,  which  resulted  in 
a  Judgment  f m-  the  defendants,  tnm  wtaicb 
the  plaintiff  has  appealed. 

Each  side  presented  a  number  of  exea^ 
tlons  to  the  pleadings  filed  by  the  other,  nnd 
the  case  appears  to  have  been  submitted  to 
the  court  below  upon  all  questions,  and  the 
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ooort;  at  a  ■Hbwoiieiit  day,  AM  conelaiitoni 
of  law  and  tact,  wUcb  InciDde  eonchislona 
qpim  the  axoeptloiiB  to  plwHngi.  Tbe  con* 
doaloDi  of  fact  aze  mvported  by  tettimoay, 
and  are  adopted  by  this  eourt,  and  made  tba 
fraria  of  its  dedaion.  Bald  cwicloakMiB  are  aa 
ftrilowa: 

"(1)  Tliat  fbe  plalntUE  la  om  of  the  helm 
of  SUnerra  Fanaln,  deceased. 

*'<2)  Tbat  there  was  a  neoeeelty  tor  the 
•ate  In  qaeetloB,  In  tbat  the  ward  bed  no  in- 
come, and  no  pereonal  piqperty  or  other 
meana  of  nqipor^  wlAont  a  naort  to  the  eete 
of  real  eetate  tor  bar  aqpiKat 

"(ft)  That  the  notice  a»t  out  In  pUlntUTe 
petition  la  the  only  notice  or  citation  leaned 
after  aald  an^lcatton  was  filed,  and  that  It 
described  ottaer  property  than  tbat  described 
In  tba  ap^catloB  for  an  order  of  ealeb  and 
waa  pnbltahed  fw  fow  soceeedTe  weeks  prior 
to  tbe  mafcing  of  thoorder  of  ssle,  bat  not  tm 
four  weeks  prior  to  tbe  cinnnwncenient  ot  the 
term  of  court  at  which  the  order  of  sale  was 
madek 

"(4)  I  And  tbat  tbe  lot  In  cfrntrorerey  was 
of  tbe  Talne  of  f600  at  tbe  time  of  tbe  sale 
for  9400»  and  tbat  it  could  not  have  been 
made  to  ajveajr  to  the  eonnty  court  at  tbat 
time  tbat  a  refnsal  to  confirm  the  salc^  and 
the  ordering  of  a  resole  of  the  lot,  wonld 
bava  resulted  In  obtalnUv  bii>  better  price 
ft>r  the  land.  The  contract  which  Darle  snb- 
seqnaotly  made  to  p^  |l,00i>  absobitely  In 
yearly  payments  for  flre  yeai-».  and  $250  per 
year  during  tbe  life  ot  Minerva  Fannin,  which 
might  and  did  anumnt  to  the  payment  of  tbon- 
sanda  of  dollars  for  this  lot,  certainly  was 
out  of  sll  prcvortioa  to  the  value  of  the  lot, 
according  to  all  the  testimony.  Tbat  be  had 
a  roaaen  for  paying  somettUng  more  than  the 
valna  of  the  lot  is  shown  by  the  witness  Sell* 
lag,  bot  Just  an  that  actuated  him  In  making 
this  extraordinary  contract  cannot  now  be 
proved.  Suffice  It  to  say  tbat  the  contract 
throws  no  light  on  tbe  valne  vt  tbe  lot,  or 
what  It  would  bring  at  public  outcry  among 
bidders  generally  having  no  qteclal  reasons 
ftir  paying  more  than  Its  value.  The  court. 
In  paasbig  mi  the  sale,  could  only  consider 
what  Uie  property  would  bring  If  again  ex- 
posed to  a  fair  sale,  and  could  not  be  aup> 
posed  to  know  of  some  particular  person* 
who  was  not  a  bidder  at  tbe  sale,  having  a 
reason  for  paying  largely  more  than  the 
value  ef  the  property.  If  I  could  consider  the 
cmtemporaneona  sales  which  the  witness 
FcankllB  was  tidd  was  made  of  property  In 
tbe  Immediate  locality  of  tbe  lot  In  question 
aa  indicating  the  value  of  this  lot  i>ot  more 
than  $1,000  wonld  appear  to  be  Us  value.  If 
It  waa  as  good  a  lot  as  those  near  by,  wUch 
Wanblln  speaks  of,  and  he  throws  no  light 
on  tbe  subject  of  what  It  would  probably 
have  brought  at  public  sale.  But  I  cannot 
oonsidar  tbe  sales  testified  about  by  him.  be> 
eauae  be  only  testified  of  these  particular 
itlea  from  hearsay.  Tbe  appraisers  resided 
in  Travis  county,  and  cannot  be  ^restuned  to 


have  acted  on  Oietr  own  knowledge  as'to 
the  value  of  this  lot  They  probaUy  acted 
upon  r^wrt  from  others,  whose  means  of 
knowledge  are  unknown  to  the  court 
ikgalnst  this  we  have  tbe  testimony  of  tbe 
witness  Selling,  who  shows  btaaielf  to  have 
done  boslnees  on  tbe  opposite  side  of  the 
street  teom  tbe  lot  In  question,  near  1^  It, 
about  the  ttane  of  the  sale;  tbat  he  waa  wdl 
acquainted  with  the  valoea  of  lots  In  tbat 
locality,  and  knew  the  particular  physical 
eoadltkm  of  this  lot,  which  rendered  It  less 
valuaUe  than  others  on  a  dlKerent  side  ot 
tbe  street  and  higher  than  this  lot;  tbat  it 
was  quite  low,  snd  had  quite  a  large  basin  <x 
sink  on  it,  covering  a  consldmble  portloa  of 
tbe  lot,  and  Oiat  water  stood  there  nearly  all 
tbe  time  during  tbe  years  lfi57  and  im 
and  prior  thereto;  that  it  was  not  on  the 
side  of  the  street  on  which  the  bnidneos  was 
done;  and  that,  in  his  <q^on.  It  was,  at 
thattlme,  <tf  thevalueof|500or$600.  There 
Is  no  testimony  in  oppoidtlon  to  this  state- 
ment of  the  eondltlcm  of  tbe  let;  and,  even 
If  lots  in  the  Immediate  nelghborbood  of  tbla 
lot,  not  lUEected  by  these  ol^tlons,  were  of 
the  value  of  $1,000,  It  Is  not  made  to  wear 
that  this  lot  was  not  depreciated  In  value  by 
the  special  conditions  existing  on  It,  so  as 
not  to  be  worth  over  $600.  'me  testimony 
Is  not  satlsfactoty  on  this  question  of  value, 
but  I  do  not  think  It  has  been  made  to  ap9tu 
that  the  sale  was  for  a  sum  so  much  below 
tbe  value  ot  the  property,  as  to  shew  tbat 
the  county  court  abused  its  discretion,  or  eom- 
mltted  orror,  for  which  Ua  orders  ought  to  be 
set  aslde^  In  ^^fli^i«g  sale. 

"(B)  TbaX  on  the  20tb  day  ot  Jannaxy,  UBS, 
S.  M.  Swenson.  the  pnrctaasM-  at  tbe  gnsrdlan 
sale,  made  a  special  warranty  deed  to  John  P. 
Davie,  conveying  to  him  the  lot  In  contro- 
versy, bt  consideration  of  $200  per  annum  Cor 
five  years^  and  $260  per  annum  thereafter 
during  tbe  natural  life  of  Minerva  3.  Fannin, 
to  be  paid  to  her  legally  appointed  guardian. 
In  which  deed  a  vendor's  Viesa  was  retained 
to  secure  tbe  payment  of  said  purchase  men' 
ey. 

"(6)  That  on  January  14^  1862,  the  leglabi- 
ture  of  Texas  passed  a  fecial  act,  of  which 
the  following  Is  a  copy: 
"  'An  act  to  authorize  tbe  superintendent  to 
rec^ve  Minerva  J.  Fannin  Into  tbe  iunatle 
asylimi,  and  to  contract  with  her  guardian 
for  her  support  and  maintenance. 
"  'Section  1.— Be  It  enacted  by  tbe  I^Uatare 
of  the  state  of  Texas,  that  the  superintendent 
of  the  hmatic  asylum  be^  and  be  Is  boeby 
authorized  and  required  to  cuitzact  with 
Thomas  F.  McElnn^,  aa  guardian  of  Minerva 
J.  Fannin,  to  receive  and  care  for  her  In  ssld 
asylum,  during  the  term  of  her  natural  Ufe^ 
provided  that  said  McKlnney  shall  provide 
and  secure  to  said  asylum  an  annuity  tolly 
sufficient.  In  the  Judgraent  of  the  superintend- 
ent, to  stipport  and  maintain  said  Minerva  In 
said  aaylum  during  her  life,  free  from  charge 
to  the  stata 
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•*  'Sea  2.— That  nSA  McKlxineybe  anthorlied 
-to  tniiufer  to  said  asylum,  any  part  ot  tbe 
-estate  of  said  Minerva,  descended  to  ber  ttom 
ber  parents,  which  may  be  necessary  to  se- 
cure aucfa  sum  as  is  requisite  to  her  support 
and  maintenance  In  said  a^Itmi. 

"  'Sec.  8.~That  this  act  take  effect  and  be  In 
•forc^  from  and  after  Its  passage. 

'*  'Approved  January  14th,  1862/ 

"(7)  That  on  tbe  8th  day  of  December,  1862, 
-the  ssid  Tbos.  F.  McKInney,  guarcllan  of  Min- 
erva Fannin,  entered  Into  a  contract  with  the 
nii>erlDtendent  of  said  asylum  for  the  sup- 
.port  and  care  of  said  Minerva  J.  Fannin,  dur- 
ing her  natural  life,  In  which  he  assigned  to 
said  superintendent  the  debt  of  said  Davie 
for  the  purchase  money  of  the  lot  in  contro- 
versy, together  with  several  tracts  of  land, 
claimed  to  be  the  property  of  Minerva  Fan- 
nin, for  tbe  support  of  said  ward. 

"(8)  That  the  lot  in  question  was  inherited 
by  Minerva  J.  Fannin  one-half  from  ber  moth- 
er and  the  other  half  from  her  sister,  who  In- 
herited said  one-half  from  their  mother,  and 
died  after  the  death  of  their  mother. 

"(9)  That  Jno.  P.  Davie  paid  said  $200  per 
annum  to  the  guardian  of  said  Minerva  J. 
Pannin  for  five  years,  and  thereafter  to  her 
guardian,  or  under  hia  direction,  to  the  super- 
intendent of  the  state  lunatic  asylum,  where 
^he  was  maintained  and  cared  for,  to  pay  in 
part  for  her  support  and  maintenance  under 
the  contract  made  under  said  act  of  the  l^s- 
latnre,  during  the  natural  life  of  said  Minerva 
J.  Fannin,  who  died  June  27,  1893. 

"(10)  That  Jno.  P.  Davie  died  testate  before 
the  Institution  of  this  suit,  and  that  the  de- 
fendants are  the  executors  and  devisees  ot 
«ald  Davie." 

Among  others,  the  trial  court  ffled  the  fo^ 
lowing  conclusion  of  law: 

"(4)  I  am  of  the  opinion,  as  Indicated  on  the 
rulings  on  plalntlCTs  exceptions,  that  If  a  right 
to  set  aside  the  sale  In  question  existed  In 
-favor  of  Minerva  J.  Fannin,  after  the  sale  to 
Swenson,  solely  because  of  the  Inadequacy  of 
price  paid  by  Swenson,  her  guardian  could 
utilize  this  equity  or  right  of  action  for  her 
benefit,  so  as  to  relinquish  the  right  to  have 
said  sale  set  aside  for  such  a  sum  of  money 
as,  taken  together  with  what  Swenson  paid, 
would  malce  a  fair  price  for  the  land.  In  the 
case  of  Clayton  v.  McKInnon,  54  Tex.  206,  It 
appeared  that  Clayton,  guardian,  used  mon^ 
belonging  to  his  ward  to  purchase  land,  the 
title  to  which  was  taken  In  his  own  name,  and 
sold  to  vendees  who  had  knowledge  of  this 
fact.  The  court  held  that  such  vendees  held 
the  legal  title  In  trust  for  tbe  ward.  But  a 
subsequently  appointed  guardian  prosecuted  a 
money  demand  for  the  means  of  the  ward 
thus  used,  instead  of  suing  to  recover  the  land, 
as  he  might  have  done.  The  supreme  court 
held  the  ward  bound  by  the  election  of  his 
guardian,  made  In  good  faith,  and  there  was 
no  evidence  that  the  probate  court  authorized 
the  guardian  to  thus  reliDQulefa  the  right  to 
.reoover  the  land.   There,  mm  here,  the  title 


was  not  In  the  ward,  and  It  was  not  «  que** 
tlon  of  selUng  real  estate  witboat  an  order  of 
the  probate  court,  but  It  vnu  a  question  of  oo- 
ing  to  set  aside  or  obtain  a  tltie.  In  mdi 
cases  the  guardian  can  acc^  a  moneiy  eaoaSA' 
eratlon  for  the  equltaMe  right  to  sue  to  reoov- 
er  property,  the  title  to  whi<di  has  been  ^ 
roneonsly  passed  to  anothw .  If  any  order  of 
the  probate  court  to  give  effect  to  sudi  a  trans- 
action is  required,  the  probate  court,  on  nM>- 
tlon  to  set  aside  tbe  sale  at  the  same  tmn  of 
court  at  whlcb  It  was  confirmed,  mi^t  have 
adopted  and  approved  the  acts  of  tbe  guard- 
ian, after  the  transaction  was  made.  If  it 
could  have  authorized  the  settlonent  before  It 
was  made.  And  what  the  probate  court  could 
have  done  under  such  circumstances,  this 
court,  sitting  in  Its  stead,  can  now  do.  If 
the  contract,  makir.g  provision  for  future 
support  of  the  ward,  and  turning  oy&r  this 
claim  against  Davie,  to  be  applied  from  year 
to  year  to  the  support  of  the  ward,  was  Im- 
proper, yet,  after  tbe  money  has  been  paid, 
and  applied  to  her  necessary  support,  by  the 
guardian  directly,  or  by  others  under  the  di- 
rection of  the  guardian,  the  transaction  may 
be  approved  as  a  like  expenditure  of  tbe 
guardian  from  year  to  year  would  have  been 
approved.  This  view  of  the  question  ren- 
ders It  unnecessary  to  pass  on  the  effect  of  tbe 
legislative  act,  the  constitutionality  of  which 
has  been  assailed." 

B.  0.  Walker,  for  appellant  Austin  &  Boee, 
for  appdleee. 

KEY,  J.  (after  stating  the  facts).  At  the 
probate  sale,  which  appellant  seeks  to  have 
set  aside,  S.  M.  Swenson  becaice  tbe  purchaser, 
and  thereafter  he  conveyed  the  property  to 
3.  P.  Davie.  Appellees'  counsel  verbally  ob- 
jected to  the  jurisdiction  of  the  trial  court, 
because  S.  M.  Swenscn  was  not  made  a  party 
to  this  proceeding.  The  trial  court  sustained 
this  contention,  and  for  that  reason,  and  be- 
cause no  equitable  ground  for  setting  aside  the 
orders  of  the  probate  court  complained  of  had 
been  shown,  the  case  was  dlmlssed,  and  judg- 
ment rendered  against  appellant  and  tbe  sure- 
ties on  her  bond  for  the  costa  It  la  insisted 
In  this  court,  that  the  original  purchaser, 
Swenson,  having  now  no  interest  in  the  sub- 
ject-matter of  the  litigation,  Is  not  a  neces- 
sary party  to  this  proceeding.  We  find  It  un- 
necessary to  decide  this  question,  because.  In 
our  opinion,  the  court  was  correct  In  the  sec- 
ond ground  upon  which  the  judgment  la  bas- 
ed, and  In  this  connection  we  refer  to  and 
approve  the  fourth  conclusion  of  law  filed  by 
the  trial  judge,  and  set  out  above.  The  fail- 
ure of  the  notice  of  sale  to  properly  describe 
the  property  was  a  mere  irregularity,  and  did 
not  deprive  the  probate  court  of  Jurisdiction 
to  make  the  sale.  Davis  v.  Touchstone,  45 
Tex.  497;  Robertson  v.  Johnson,  S7  Tex.  64. 
We  also  agree  with  the  trial  court  in  holding 
that  a  writ  of  certiorari  to  set  aside  orders 
made  by  a  probate  court  is  not  a  mat^  of 
right,  and  If  the  testimony  Aovit  as  In  this 
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case*  that,  u  b  result  of  tbe  sale,  the  ward 
has  received  benefits  equal  to  the  value  of  the 
{)roperty,  the  probate  orders  should  not  be  dis- 
turbed. 

Appslbtnt  complains  of  the  action  of  tbe 
conrt  In  excluding  cataln  evidence,  vrbiiix  it 
Is  claimed  tended  to  show  that  the  property 
was  worth  more  than  9600  at  the  time  the 
sale.  A  sufficient  answer  to  this  is  the  fact 
that  tbe  court's  findings  and  the  testimony 
show  that,  as  a  result  of  tbe  sale,  the  ward 
received  the  bmitf  t  of  sums  of  money  aggre- 
catlng  much  more  than  10,000;  the  amount 
allied  by  appeUant  to  be  the  value  of  the 
property.  Therefore,  If  It  bad  been  shown 
l>y  uncontroverted  proof  that  the  property 
was  worth  91,000,  appellant  would  not  have 
been  entitlea  to  the  relief  sot^rfat  After  due 
consideration  of  all  the  qoesUons  Involved  In 
this  Bn>eal,  our  conduslon  la  that  the  judg- 
ment should  be  afflimed,  and  It  la  lo  ordered. 
*<H^TnBd. 


MOOBE  et  al.  v.  TEMPLE  GROCER  CO. 
(Conrt  of  OlvU  Appeals  of  Texas.    Jan.  12, 

1898.) 

Fn&UDDLBIfT  COSTSTAN'CEH— EVIDBKOS  OF  YaVOM 

—ADMisaiBiLiTT— Appeal— Nbw  Tbial— 
Hbwlt-Uisoovirid  Evidbkcb. 

1.  Ertimated  value  of  book  accounts  is  admis- 
sible in  evidence  on  an  action  to  set  aside  an  al- 
lesed  fraudulent  conveyance  thereof. 

2.  Evidence  of  the  price  a  fraudulent  parchaa- 
er  obtained  after  the  pretended  sale  to  him  of  a 
stock  of  ffooda  and  fixtures  is  not  admisslUe  to 
show  their  value  when  he  received  them. 

8.  Where  the  trial  court  found  that  a  convey- 
ance by  a  debtor  to  one  creditor  wai  fraodulent 
as  to  other  creditors,  on  tbe  grounds  that  It 
was  merely  a  pretended  transaction,  and  that 
the  value  of  the  property  greatly  exceeded  the 
debt,  it  was  not  error  to  exclude  evidence  as  to 
what  was  said  between  the  parties  when  the 
-conveyance  was  executed,  as  it  would  not  affect 
the  latter  ground. 

4.  A  new  trial  for  newly-discovered  evidence 
of  an  Impeaching  character  will  not  be  granted. 

Appeal  from  district  court.  Bell  county; 
John  M.  Furman,  Judge. 

Attachment  by  the  Temple  Grocer  Compa- 
ny against  C.  C.  Harris  and  another,  part- 
ners. Moore,  McKInney  &  Co.  claimed  tbe 
attached  property  under  the  statute  for  the 
trial  of  the  right  of  property.  Judgment 
for  plattttlfr,  and  Moore.  McKInney  &  Co. 
appeal.  Affirmed. 

Statemont  of  the  nature  and  result  of  tbe 
suit: 

"On  the  2nd  day  of  April.  1806.  the  Tem- 
ple Grocer  Co.  brought  suit  in  the  county 
court  of  Bell  county,  Texas,  against  C.  G. 
Harris  and  J.  E.  Harris,  partners,  under 
tbe  firm  name  of  Harris  Brothers,  for  the 
sum  of  fa02.60v  alleged  by  it  to  be  due  for 
goods,  wares,  and  merchandise  sold  them  In 
the  regular  course  of  business,  and  on  same 
day  caused  a  writ  of  attachment  to  be  is- 
sned  out  of  said  cause,  and  levied  on  the 
property  in  controversy,  as  the  property  of 
Harris  Brothers,  to  satisfy  said  alleged  In- 


debtedness of  9Sd2.eo^  which  plaitttlir  al- 
leged was  afterwards,  on  the  8Ut  day  of 
December,  1886,  reduced  to  Judgment,  with 
toredosure  of  said  attachment  lien  and  sale^ 
subject  to  the  Judgment  to  be  rendered  In 
this  cause.  Plaintiff  alleged  that,  at  the 
time  said  writ  of  attachment  was  levied  on 
said  property,  it  was  the  proper^  of  Harris 
Bros.,  and  was  subject  to  be  levied  upon  to 
satisfy  the  debts  of  said  Harris  Bros.,  and 
that  defendants,  Moore»  McClnney  St  Oo., 
bad  no  right,  tltie,  interest,  or  claim  in  or 
to  said  property;  that  d^endants  James 
Moore,  L.  S.  McKInney,  and  Max  Mass, 
partners,  under  tbe  firm  name  of  Moore, 
McKInney  ft  Co.,  acting  by  their  agen^  R.  B. 
Burt,  and  the  said  O.  0.  Harris  and  J.  B. 
Harris,  entered  into  a  comblnati<m  and  eon- 
qtiraey  by  which  they  firandulently  under- 
took, agreed,  and  conspired  to  convert  said 
property  to  their  own  use,  and  to  place  tbe 
same  beyond  the  reach  of  the  creditors  of 
Harris  Brothers;  that  they  conqtired  and 
did  ent«  into  a  pretended  transfer  and  sale 
of  said  pn^»erty  from  Harris  Bros,  lo  de- 
fendants, in  payment  of  a  pretended  Indebt- 
edness, aa  ovrlng  to  them  from  Harris  Broa, 
but  said  Harris  KottierB  were  to  remain  in 
tbe  control  and  ownership  and  management 
of  said  prc^rty,  and  to  continue  the  busi- 
ness, but  luder  the  pretended  ownership  of 
defendants;  that,  besides  the  stocA:  and  fix- 
tures in  controversy,  there  was  included  in 
said  pretoided  transfer  all  notes  and  ac- 
counts and  claims  of  Harris  Bros,  to  the 
amount  of  about  9600,  worth  at  least  9600; 
that  the  property  In  controversy  was  worth 
the  ram  of  9700,  and  largely  exceeded  in  value 
the  indebtedness  owing  from  Harris  Bros, 
to  Moore,  McKinn^  ft  Co.;  and  that  tbe  said 
Harris  Bros.,  at  the  time  of  said  pretended 
transfer,  were  wholly  and  notorioudy  In- 
solvent Defendants  first  presented  gen- 
eral exception  to  plaintiff's  Issue,  and  enter- 
ed a  general  denial,  and  specially  alleged 
that  the  said  Harris  Bros.,  on  April  1st, 
189Q,  were  due  them  the  sum  of  9SC^70^  be- 
sides Interest,  for  goods  sold  and  ddlvered 
them  by  defendants,  prior  to  April  1st,  1806, 
in  their  regular  course  of  business,  and  that 
OB  or  about  AihtU  let,  1896^  they  presented 
their  claim  to  Harris  Brothers  for  payment, 
and  that  on  same  day  said  Harris  Brothers 
sold,  conv^ed,  and  delivered  to  defendants 
the  property  in  oontrorersy,  together  with 
the  book  aeeoimts  and  daims  due  and  ow- 
ing said  Harris  Brothers,  the  consideration 
being  the  cancellation  and  settiement  of 
said  9303.70  taidd>tednaBs  due  Harris  Bros, 
to  defendants;  and  it  was  so  understood, 
agreed,  and  acc^ted  by  all  of  said  parties 
thereto  at  the  time,  and  made  for  the  pur- 
pose of  collecting  their  said  debt;  that  de- 
fendants did  not  conspire,  collude,  or  con- 
federate with  said  Harris  Brothos,  nor  with 
any  one  else,  to  swindle,  cheat,  or  deftand 
plaintiff  or  any  one  else;  that  said  stock, 
property,  accounts^  and  fixtures  were  great- 
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ly  devrtdated  In  Talus,  ud  worth  a  gnat 
deal  lew  ttaan  their  oovt  or  tovoioa  pdce, 
and  all  of  aaHA  pmparty  receiTed  by  defends 
aato  waa  not  of  tbe  reuonable  market  valoe 
aC  aald  lndcbtedn«t  of  9S08-TO;  that  said 
stock  was  not  reaaonably  worth  mm  than 
60  per  cent  on  tha  doUax— ftztnrea  not  more 
ttan  40  p«  cent  on  tlia  dollar— of  cost  or 
InTtrice  price;  aad  tbat  said  book  aocoanti 
wwe  wwtb  less  than  26  per  cent,  on  tbe 
doUar;  and  titiat  Bald  defendants*  br  Jndl- 
dons  management,  bare  net  realised  tbe 
som  paid  for  said  property.  Defendants  al- 
leged that  tfaer  purchased  said  propertj  in 
good  faith,  and  were  in  tbe  anlet,  peacuUe, 
and  exduMTe  poBsesslon  of  said  pn^erty 
wben  plaintiff  wrongfully  nnd  illegally  ler^ 
ltd  opon  same,  and  that  Harris  Brothers  had 
no  right,  Utle,  elalm,  os  interest  In  same^ 
and  tbat  their  claim  to  said  property  was 
made  io  good  faith*  etc.  A  trial  was  had 
before  the  court,  a  Jury  haTing  been  waived, 
and  a  iudgment  for  plaintiff*  Temple  Grooer 
00^  for  1574.68." 

The  following  are  tbe  conelnslons  of  fact 
and  law.  as  found  by  tbe  trial  conrt: 

^'irtrst  I  find  that  on  the  1st  day  of  April, 
1896,  and  for  serend  months  prior  thereto.  O. 
a  Hurls  and  J.  B.  Harris,  as  paxtneea,  under 
the  firm  name  and  style  of  Harris  Brothers, 
were  eng&ged  as  merchants  In  the  retail  gro- 
cery business  in  Temple^  Bell  oeunty,  Iteas; 
BMl  upon  said  lat  day  of  April,  1800,  ssid  firm 
was  Justly  Indebted  to  the  defendants,  Uoere, 
MoKlnncqr  &  Company.  In  the  sun  of  fSO&Klh 
and  to  the  pbdntifl.  Temple  Grooar  CkHBpany, 
m  ttM  sum  of  |6(K3.60;  for  goods  sold  to  mSA 
firm  In  the  eonras  of  tiiehr  business  se  mer- 
chants. Beoond.  mutton  said  1st  day  of  Aprfi 
1890t  the  said  Hante  Brothers  execntod  to 
the  said  Moore,  UcKinn^  ft  Company  a  MU 
of  sale  to  all  their  goods,  waits,  and  mer- 
cbandlss  then  on  hand  and  owned  by  than  In 
said  ImdnesB.  and  Indnded  In  said  bUl  of  ade 
their  furniture,  fixtures,  show  cases,  ahelvhig, 
and  all  book  accounts  belonging  to  said  firm, 
which  Instrument  was  acknowledged  on  the 
same  day,  and  filed  for  record  In  tbe  (Ace  of 
the  county  clerk  of  Bdl  county  at  fin  o'dock 
p.  m.  on  eame  day.  Third.  Tbat  oa  tbe  Snd 
day  of  April,  1896.  tbe  Temple  Grocer  Com- 
pany Instituted  a  suit  in  the  conntf  court  of 
Bell  county.  Texas,  agafnst  stid  firm  of  Harris 
Brosn  upon  its  debt,  as  above  stated,  and  up- 
on the  gist  day  of  December,  1896,  obtained 
a  Judgment  agafnst  the  said  Harris  Brothers 
for  the  sum  of  $692.60;  and  en  the  2nd  day 
of  April,  1886,  tbe  said  Temple  Grocer  Gcun- 
pany  sued  out  an  attachment  ta  said  suit 
against  said  Harris  Brothen,  and  caused  the 
same  to  be  levied  upon  the  gooAa,  waree,  and 
merchandise,  and  fixtures  included  In  said  bin 
of  sole,  from  said  Harris  Brottaere  to  Uoore, 
McKlnney  ft  Company,  which  property  Is  the 
property  In  controversy  In  this  case,  and  In 
said  Judgment,  on  the  31st  day  of  December, 
1896.  forectosed  their  Hen  upon  said  property, 
subject  to  the  Judgment  to  be  rendered  In  ttils 


cause.  Fourth.  That  on  ttie  Srd  day  of  April, 
1806,  Moore;  MeKlnney  ft  Osnvuiy  ISled  tbdr 
ctehnants*  oattt  and  bond  with  F.  F.  Downa 
and  P.  li.  Downs,  as  sureties,  claiming 
property  under  tbe  statute  for  the  trial  mt  the 
rifi^t  fif  properOr.  Fifth.  Tbat  Boltert  11  Burt 
was  tbe  agent  and  traveUng  salesman  of 
Moore,  MeKlnney  ft  Company  oa  the  1st  day 
of  April,  1896,  and  had  been  for  some  ttane- 
prior  tSiereto,  and,  as  soCh  agent,  Bopmuited 
the  firm  of  Uoon^  McHlaney  &  Company  in 
all  matters  oonaectod  with  tbe  negotiating  for 
the  sale  to  them  by  Hurts  Brothers.  Sixth. 
That  on  the  Ist  day  of  April,  1808^  and  at  the 
time  the  bUl  at  sale  above  msntJoned  was. 
made  by  Harris  Brothos  to  Moore^  MeKlnney 
A  CcKQpany,  saM  firm  of  Harris  BroOiers  and 
tha  members  of  said  flrm  were  Insolvent;  and 
had  no  piapKty  satdect  to  eaecnttan  odier 
than  that  mentioned  In  their  bUl  «f  sde  tfr 
Mooce,  MeKlnney  ft  Company,  aU  of  wtilcb 
was  known  to  Burt,  the  agent  of  Moore. 
MeKlnney  ft  Company;  tiiat  tbe  property 
mentioned  in  the  bill  of  sale  was  worth  tbe 
sum  of  $712.06,  and  was  laively  in  acess  of 
what  was  reasonably  necessary  to  pay  the  debt 
of  Moorei  McKltmey  ft  Cmnpany.  Seventh. 
That  the  bill  of  sals  of  Harris  Brothers  to 
Moore,  HcKhmey  ft  Company  did  not  evi- 
dence the  real  understanding  and  agreement 
between  tbe  parttea;  but  that  the  raal  ooo- 
tnct  and  agreement  betwe»  Bnrt,  tbe  ageat 
of  Moore,  Mi£Ktamey  ft  Company,  and  Harris 
BroQien^  was  that  this  traasfw  shonld  ba 
made  to  this  firm,  so  aa  ostensibly  to  show  a 
sale  of  en  tbe  teterest  of  Harris  Brothers  la 
the  pnqc>erty  to  Moore.  MeKlnney  ft  Company, 
in  paymoit  <^  th^  debt;  but  tbwe  waa  to  he 
m  reel  sale  of  the  prsporty.  Tbe  buaUwsa  was 
to  conttnue,  as  It  bad  been,  the  property  of 
Harris  Brothers.  Moore^  MeKlnney  ft  Cbm- 
pany  woe  to  sapiAy  the  bastaeos  wttt  goods 
necessary  In  the  cmduet  of  it  TlM  boslBas 
was  to  be  managed  and  controlled,  and  the 
goods  sold,  by  Harris  Brothers  hi  the  name  of 
Moore,  McKlnney  ft  Compel^:  and  this  ar- 
rangement was  entered  Into  for  the  purpose 
and  with  the  Intent,  on  tbe  part  of  both  Har- 
ris Brothers  and  Burt,  the  agent  of  Moore, 
McKlnney  ft  Company,  not  alone  to  coDect 
the  debt  of  Moore,  McKlnney  ft  Company, 
but  to  prevent  the  other  credltora  of  Harris 
Brothers  from  pursuing  the  pr(^»erty  with  le- 
gal process,  and  to  hinder  and  delay  them  la 
the  collection  of  their  debts,  natO  Harris 
Brothers  should  be  enabled,  by  the  conduct  of 
tbe  busfness  In  thbi  way.  to  pay  them.  If  It 
ever  were  posstttle  for  th«n  to  do  so.  El^dL 
That  the  value  of  the  goods  and  fixtures  levied 
upon  by  Temple  Grooer  Oompsny  was  IGOL- 
06." 

Conduslotts  of  law:  Tram  (be  above  find- 
ings of  fact,  I  conclude  that  the  agreement 
and  contract  entered  Into  on  the  let  day  of 
April,  1896,  as  above  mentioned,  between  Burt 
the  agent  of  Moore,  McKbmey  ft  Co.,  and  Har- 
ris Brothers,  was,  as  against  the  Temple  Gro- 
cer Company  and  all  other  creditors  of  said 
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Harrli  Brotbers,  nuU  and  void;  and  Uie  prop- 
erty mentfoned  In  the  bill  of  sale,  ud  whlck 
wfts  leried  nptm  &ie  Temple  Grocer  Oom- 
ptusy,  was  sabjeet  to  tbe  attBf^ment  lerled 
therefffl.  for  the  parpose  of  paying  Its  debt; 
and  the  Temple  Grocer  Company  is  entitled, 
under  the  law,  to  10  per  cent  damages  m  the 
value  of  said  property  ao  levied  npon,  to  wit, 
the  sum  of  960J»,  tbe  Tatoe  of  the  prop^ty 
being  lees  than  the  amonnt  of  plalutura  claim 
and  Intereat  on  lald  aum  of  9S02.06  (tbe  valtie 
of  said  property)  from  April  3rd,  1896  (the 
date  of  said  bond),  at  tiie  rate  of  aix  per  cent 
per  annum." 

Moffett  &  AndersoD.  for  appellants.  Banks 
A  Cochran,  for  appellee. 

PtBHBR,  O.  J.  (after  stating  the  facta). 
There  la  evMenoe  In  flie  record  upon  which 
the  concluBl(Hi8  «f  flie  txiaX  eoart  may  be 
bosed;  and.  In  Tlew  the  facts,  we  will  not 
disturb  the  Jailbment,  but  are  omteit  vridi 
the  conclusions  reached  by  tbe  trial  coart  as 
to  both  gronnds  Air  holding  tbe  sale  to  the 
appellurts  by  Harris  Bros.  inrailO. 

There  was  no  error  In  permitting  O.  O.  Har- 
ris and  H.  Harris  to  testify  as  to  the  esti- 
mated TSlne  of  the  book  accounts  at  the 
time  that  tbe  pretended  pore  base  was  made 
by  Uoo^^  McKlnney  ft  Oo.  Proof  of  such 
fact  Is  more  or  less  based  opon  the  opinion 
of  the  witnesses  who  testify  tha«to.  The 
Tftlne  of  outstanding  and  nnoc^ected  accounts 
la  more  or  less  a  matter  of  eatimate,  and  Is 
not  always  susceptible  of  u  aeeamto  valna- 
tlon. 

There  waa  no  error  In  retuing  to  permit 
tb«  witnesses  Bnrt  and  Buchanan  to  testify 
aa  to  wtiat  ttie  goods  and  flxtnres  were  Bold 
for,  after  the  sale  to  Moore,  McKtainey  ft  Co. 
The  question  was,  wliat  waa  the  value  of 
thla  property  at  ttie  ttane  the  ivetended  sale 
was  made?  and  irtMit  Hie  property  atilA  tot 
thereafter  eoidd  have  little.  If  any,  bearing 
vpon  t3ie  value  at  the  time  tbe  faudnlent 
sale  was  made.  This  question  waa  passed 
upon  In  the  ease  ct  Oppenli^er  v,  Halff,  6B 
Tez.  41fi,  4  8.  W.  662.  and  U  waa  there  hsU 
tbat  thla  ebaraeter  of  testimony  waa  Inad- 
mlaslUe.  Looking  to  tbe  testimony  of  Bu- 
«1MU«U  aa  ateted  to  the  record,  wa  find  that 
lis  dU  testify  as  to  efForte  made  to  collect 
tbe  acconnta.  and  did.  in  effect,  testify  that 
be  did  not  know  the  flwwnfiBj  ctmditlon  of 
the  partiea  owing  tbeae  accounts,  and  did  not 
know  what  the  acconnta  were  worth  in  Tem- 
ple, at  tbe  time  tbat  the  sale  waa  made  to 
tbe  appellants. 

There  was  no  error  In  the  refusal  of  tbe 
court  to  permit  witnesses  Bnrt  and  Ander 
son  te  testify  as  to  what  waa  said  and  done 
between  B.  E.  Burt  and  C  C.  Harria  regard- 
ing the  aale  and  the  executlw  of  the  bill  of 
sale  of  the  property  In  ctmtrovOTsy  to  Moore, 
McKhiney  ft  Co.  If  we  could  hold  thla  tes- 
tSamoar  admissible  m  tbat  branch  of  the  case 
wUch  questtraed  the  legality  of  the  aale  on 


the  groond  that  It  was  pretended  and  sbn- 
olated,  and  not  in  fact  a  bona  fide  txansac- 
tkm.  In  view  of  the  other  Issue  In  the  cas^ 
wtaidi  waa  found  by  tha  court  against  tbe 
validity  of  the  sale.  It  Is  apparent  tbat  this 
testimoiQ'  could  not  diange  tbe  tesnlt. 

There  were  two  grounds  upon  which  tbe 
court  found  Ute  sale  from  Harris  Btoe.  to  ap> 
pellante  Illegal.  One  was  that  It  ^raa  a  piv- 
tended  and  simnlated  tvansacUon,  and  In 
fraod  of  creditors:  and  the  other  was  tbat 
Hie  sale  was  ftaodnlent,  oo  the  ground  tbat 
more  i«operty  waa  transferred  by  Harris 
Bros.,  the  insolvent  debtors,  to  the  appellants, 
than  waa  necessary  to  pay  ofC  and  discharge 
their  debt  Tbe  facts  on  this  last  Issue  show 
that  there  was  such  a  dlqiroportlMi  between 
the  value  of  the  property  transferred  to  ajK 
pellants  and  the  amonnt  of  their  debt  aa  to 
render  that  transaction.  In  view  of  the  bi- 
solvency  of  Harris  Broe.,  Illegal  as  to  the  ap- 
prise and  other  creditors.  The  excluded  tes- 
timony wonld  only  affect  tbe  first  Issue,  and 
If  it  could  be  conceded  that  It  was  of  snfll- 
dent  force  to  hare  overcome  the  testimony 
introduced  by  the  appdUe^  lowing  the  fraud- 
ulent purpose  and  Intent  of  the  parties  In  the 
sale  of  the  property,  still  the  Judgment  of  the 
court  below  could  be  maintained  on  the 
finding  as  to  tills  last  issue. 
'  There  was  no  «Tor  in  the  nllng  complained 
of  In  the  tenth,  eleventh,  and  tw^th  aaslgn- 
ments  of  error.  The  relevancy  of  this  pro- 
posed testimony  is  not  apparent;  tbat  Is,  so 
much  of  it  as  rdates  to  the  aM>eUee  pcoml^ng 
to  pay  tbe  ¥100  note  to  tbe  Temple  National 
Bank  In  the  erent  it  was  Boceessfnl  In  this 
suit  Snch  testimony.  If  It  had  any  bearing 
at  all,  could  only  alfect  tbe  credibility  of  the 
witnesses  C.  H.  B.  Etarrls  and  G.  0.  Harris; 
tfnd  such  effect  could  only  be  ^van  to  the 
testimony  of  what  was  said  O.  O.  Harris, 
as  stated  bi  the  twdfth  assignment  of  error. 
Neither  C.  C.  Harris  nor  his  father,  CL  H.  B. 
Harris,  were  partiea  to  this  suit  They  vme 
simply  used  as  witneasea  by  the  apptflee^  In 
order  to  establish  some  of  tbe  material  facts 
i^on  which  the  court  based  Us  ooneluahms. 
It  Is  claimed  1^  toese  asslgnmente  that  the 
court  eited  in  falUag  to  grant  a  nsw  trial, 
because  this  testimony  was  only  discovered 
alnee  the  trial;  and  the  motion  fw  a  new 
trial  Is  bsaed.  In  part,  upra  tbe  ground  that 
It  ahoidd  be  granted  in  ord«r  to  tet  in  this 
newly-discovered  testimony.  As  said  before, 
If  this  erldence  could  bave  been  considered 
for  any  purpose,  It  could  only  be  upon  the 
ground  of  impeaching  the  testimony  of  these 
witnesses,  or  as  having  some  effect  upon 
their  credibility.  Tbe  general  rule  is  that 
nsw  triaki  will  not  be  granted  in  order  to  let 
to  newly-dkHorered  evidence  of  tbls  diarac- 
ter.  Of  course,  there  may  be  exceptional 
cases,  In  which  this  general  mle  should  yield; 
but  we  do  not  believe  that  the  mle  abonld  be 
rrtaxed  to  thiM  particular  case. 

Our  agreement  with  the  trial  coiut,  aa  to 
the  ftictt  found  tj  It  and  the  condoslo*' 
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there  reached,  Is  snflBclent  answer  to  sibi- 
lants' fourteenth,  fifteenth,  sixteenth,  seven- 
teenth, eighteenth,  and  nineteenth  assign- 
ments of  error.  In  opposition  to  the  state- 
ment of  facts  apim)Ted  by  the  Judge  below, 
we  cannot  consider  the  affidavits  of  the  ap- 
pellants on  flle.  If,  as  a  fact,  the  trial  court 
agreed  with  the  statement  prepared  by  the 
attorneys  for  appellee,  and.  In  the  opinion  of 
the  court,  that  was  a  correct  statement  of  the 
facts,  the  court  was  at  liberty  to  appi'ove  it. 
We  find  no  error  in  the  record,  and  the  judg- 
ment Is  affirmed.  Affirmed. 


PEOPLES  V.  TERRY  et  aL 
(Court  of  Civil  Appeals  of  Texas.  Jan.  12, 1898.) 

.  VlRDlOT  —  CnXSTHCCTlOX  —  EXCBPTIOISS  —  StATI- 

HiNT  or  Facts  — FiNDiicss  or  Fact— Nsw 

TkiaL— FaILDRB  to  CONSIDBR  EVIDBKOB. 

1.  Defendant  pleaded  that  the  land  In  ques- 
tion was  purchased  under  execution  aRainst  her 
husband,  and  the  vendee,  of  whom  plaintiff  pur- 
chaeed  with  notice,  agreed  that  she  was  to 
have  the  land  upon  payment  of  a  certain  sum, 
which  she  tendered.  In  a  separate  coant  ahe 
claimed  title  in  her  own  risht,  and  alleged  that 
the  property  was  not  subject  to  execution  for 
her  Dusband's  debts.  The  verdict  was  general 
in  her  favor.  Bdd,  that  plaintiff  was  not  en- 
titled to  the  sum  defendant  bad  tendered. 

2.  After  final  judgment,  the  court's  failure  to 
consider  certain  evidence  offered  on  the  trial 
can  only  be  raised  in  a  motion  for  new  trial. 

5.  A  party  cannot  complain  that  a  motion  for 
new  trial  was  continued  where  he  took  no  ex- 
ception. ^        .  ^ 

4.  A  statement  of  facts  cannot  be  made  and 
filed  at  the  term  of  court  aubBeqiient  to  the  triaL 

6.  On  a  jury  trial  a  court  is  not  reqaired  to 
make  findings  of  fact  and  law. 

Error  teom  district  eooit,  MUam  county; 
W<  G.  Taliaferro,  Judge. 

Suit  by  Tom  Peoples  against  J.  M.  Terry 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Affirmed. 

W.  W.  Chambers  and  T.  S.  Henderson,  for 
plaintiff  in  error.  Moore  &  McBride,  for 
defendants  In  oror. 

FISHER,  C.  J.  Plaintiff  in  error.  Peoples, 
sued  defendants  in  error,  J.  M.  Terry  and  bis 
wife,  M.  F.  Terry,  and  one  Davis,  In  trespass 
to  try  title  for  a  certain  tract  of  land,  situat- 
ed In  Milam  county.  Defendants  pleaded  not 
guilty,  and  the  defendant  In  error  Mrs.  Terry 
pleaded  that  the  plaintiff  held  the  land  under 
purchase  at  execution  sale,  on  a  judgment 
against  her  husband,  and  that  the  land  In 
controversy  was  her  separate  property,  and 
not  subject  to  sale  for  the  debts  of  her  hus- 
band. She  further  pleaded  in  a  separate 
count.  In  effect,  that  one  C  T.  Leverett,  wbo 
purchased  the  land  at  the  execution  sale,  and 
under  whom  the  plaintiff  holds,  purchased 
the  land  for  her  use  and  benefit,  under  an 
agreement  between  her  snd  the  said  Leverett 
that  he  would  advance  the  money  to  purchase 
said  land,  and  would  hold  the  same  In  trast 
for  b«r.  which  amount  she  alleged  to  be  the 
mm  of  $229.66;  and  she  further  cbsrgos  ttiat 


the  plaintiff.  Peoples,  pnrchaaed  the  land 
from  Leverett,  with  full  notice  of  said  agree- 
ment; and  she  asks  that  the  trust  be  en- 
forced, and  that  she  recover  the  land;  and 
she  further  offers  and  tenders  to  pay,  If  so 
required,  the  amount  "Of  money  adranced  by 
the  said  Leverett,  by  virtue  of  the  agreement. 
There  are  some  other  Issues  pleaded,  bat  these 
are  all  that  It  Is  necessary  to  notice.  The  case 
below  was  tried  before  a  jury,  who  returned 
a  verdict  In  favor  of  M.  F.  Terry  for  the  land 
sued  for,  and  also  damages  In  her  favor  for 
and  also  In  favor  of  Darls  for  flU.  Upon 
that  verdict,  judgment  was  rendered  for  de- 
fendant In  error  Mrs.  Terry  for  the  land. 

There  Is  no  statement  of  facts  In  the  rec- 
ord. It  Is  claimed  by  the  plaintiff  In  error 
that  there  was  error  in  the  judgment,  becanse 
It  'lid  not  award  to  him  the  amount  defend- 
ant in  error  Mrs.  Terry  had  offered  and  tea- 
dered  la  her  pleadings  In  the  event  she  shouM 
recover  the  land.  Xiils  offer  and  tender  were 
made  nnder  that  count  of  the  answer  which 
set  up  the  trust  agreement  between  ber  and 
Leverett,  and.  If  it  had  appeared  from  the 
verdict  of  the  jury  that  recovery  In  her  favor 
was  had  solely  upon  that  groimd,  there  would 
posslUy  be  some  merit  In  the  contention  of 
plaintiff  in  error;  but  the  verdict  Is  general, 
and  we  cannot  tell  but  what  it  may  have  been 
based  upon  that  count  in  the  answer  In  which 
the  defendant  In  error  set  up  title  to  the 
property  In  her  separate  righL  There  Is  no 
statement  of  facts  in  the  record,  and  we  are 
in  the  dark  upon  what  facts  the  jury  really 
based  their  verdict 

In  reply  to  those  propositions  which  urge 
that  the  court  erred  In  refusing  to  amend  and 
reform  the  judgment  rendered,  we  call  atten- 
tion to  that  provision  of  the  statute  which  re- 
quires that  all  motions  for  new  trials  Jn  ar- 
rest of  Judgments  or  to  set  aside  judgments 
shall  be  determined  at  the  term  of  court  at 
which  the  motion  shall  be  made. 

The  motion  which  the  plaintiff  In  error 
terms  a  "request  to  amend  the  judgment" 
was.  In  effect,  a  motion  for  a  new  trial,  or  a 
motion  to  set  aside  the  judgment  The  mo- 
tion was  made  snd  filed  at  the  term  at  which 
the  final  judgment  was  rendered,  but  was  not 
called  up  and  disposed  of  until  the  next  suc- 
ceeding term.  From  the  bill  of  exceptions 
raising  this  question  It  a^ears  that  It  was 
the  desire  of  the  plaintiff  In  error  to  hare  the 
court  review  and  consider,  at  this  snbeequeot 
term,  certain  facts,  which  the  plaintiff  In  er- 
ror contends  were  offered  in  evidence  on  the 
trial  of  the  case,  and  which  the  court  shonld 
again  consider.  In  order  to  estaUIsh  the  fact 
that  plaintiff  In  error  was  entitled  to  Judg- 
ment In  his  favor  for  the  amount  proffered 
and  tendered  by  Mrs.  Terry,  under  that  count 
In  ber  answer  In  which  she  sets  np  the  con- 
tract and  agreement  between  her  and  Lever- 
ett. The  court  could  not  consider  these  facts, 
which  In  no  wise  appeared  as  a  matter  of 
record,  in  order  to  reform  or  correct  any  nils- 
take  In  the  entiy  of  the  Jndgmatt;  bat  tf  any 

Digitized  by  GooqIc 


TexO 


STINNETT  T.  OITT  OF  RHKRMAN. 


right  ma  based  apon  the  olstence  of  these 
facta,  or  any  relief  was  claimed  tberefrom. 
and  If  they  were  not  considered  or  given  ef> 
feet  bj  the  verdict  of  the  Jniy  and  in  the 
Judgment  of  the  conrt,  the  fftUnre  in  this  re- 
spect  conid  only  tie  raised  in  a  motion  for  a 
new  trial;  and,  if  such  was  the  case,  it 
should  hare  been  lieard  and  disposed  of  at 
the  term  at  which  the  motion  was  filed. 

What  we  have  said  Tlrtoally  disposes  of  the 
tbied  assignment  of  error,  for  if  the  court  had 
pwmltted  tlie  pleadings  of  the  plaintiff  In  er- 
ror to  have  been  amended,  claiming  the 
amount  tendered,  it  would  not  have  dtanged 
our  ruling  upon  the  question  just  discussed; 
but  we  are  not  Inclined  to  extend  the  right 
of  the  trial  court  to  permit  pleadings  to  be 
amended  after  verdict 

What  we  have  said  disposes  of  the  fourth 
asdgxunent  of  error.  There  is  no  bill  of  ex- 
ceptions complaining  of  the  refusal  of  the 
court  to  consider  the  motion  fbr  a  new  trial 
at  the  term  at  whl^  It  was  made.  The  court, 
on  the  6th  of  lune,  at  the  term  at  which  the 
judgment  was  rendered,  continued  the  motion 
for  a  new  trial,  or  what  the  plaintiff  in  error 
terms  the  "motion  to  reform  the  judgment." 
until  the  next  term  of  the  court,  when  It  was 
flnallf  disposed  of.  There  was  no  exception 
taken  to  the  znling  of  the  court  In  this  re- 
specL 

There  was  tm  error  In  the  refusal  of  the 
conrt  to  permit  a  statement  of  facta  to  be 
made  and  filed  at  the  term  of  the  court  sub- 
sequent to  the  trial.  The  time  had  passed  In 
which  the  statement  of  facts  could  be  filed. 

The  seventh  assignment  of  error  complains 
of  the  refusal  of  the  court  to  file  findings  of 
fact  and  condoslona  of  law.  at  the  request  of 
plaintiff  In  error.  This  was  a  trial  before  a 
Jury,  and  It  was  not  a  case  In  which  the 
court  was  required  to  make  any  findings  of 
fact  and  law. 

The  eighth  assignment  of  error  la  dlapoaed 
of  by  stating  that  the  question  Is  not  present- 
ed in  compliance  with  the  rules  for  briefing 
causes  In  this  court;  and,  further.  In  tbe 
absence  of  a  statement  of  facts,  we  cannot 
determine  whether  there  was  any  error  com- 
mitted fa^  the  charge  there  complained  of. 

We  find  no  error  In  the  record,  and  the 
Judgment  Is  afilrmed.  Affirmed. 


STINNETT     CITY  OF  SHERMAN  et  aL 
(Coart  of  Civil  Appeals  of  Texas.    Dec.  24, 
1897.) 

HoxtciPAL  CoBPORATinxfl  — Chief  or  PoLtos  — 
PoLicBHBH  —  MaouoBNCE  —  Special  Vehdict— 
conclusiox  of  issub— s&fbtt  ov  phisuxers— 
Cacss  of  Actioit. 

1.  A  city  Is  not  answerable  In  damages  for 
the  nef;liseD(»  of  its  officers  while  exercising 
Its  police  power. 

2.  One  who  was  placed  in  a  city  prison,  and 
was  stabbed  by  a  crazy  inmate,  bronffht  an  ac- 
tion against  tlie  cliief  of  police  on  his  official 
bond.  The  court  submitted  the  aeuenl  qaes- 
tkn,  "Who,  U  any  <me,  was  gnUty  of  negU- 


geneef"  The  jury  found  that  the  policeman. 

who  had  imprisoned  the  craiiy  man  was  gailty 
of  negligence,  in  not  properly  searching  him. 
This  policeman  was  not  a  party  to  the  action,- 
and  there  was  no  finding  as  to  the  defendant, 
whose  negligence  alone  was  iuToIved.  Hdd,. 
that  nnder  Rev.  St.  1895,  arts.  1331.  1333.  pro- 
viding that  the  findings  of  a  special  veraict 
must  be  anch  that  nothing  remains  for  the  court 
but  to  draw  from  snch  nets  the  condualon  ^ 
law.  said  finding  did  not  conclude  the  issues- 
raised  by  the  pleadings. 

8.  A  private  citizen  cannot  maintain  an  ac- 
tion for  damages  against  the  chief  of  police  for 
failure  to  perform  the  duties  imposed  upon  him 
by  a  city  ordinance  which  provides  that  he 
shall  safely  keep  ail  prisoners  confined  in  the 
city  prison  imtU  they  are  legally  discliarged. 

4.  A  prisoner  wbo  was  incarcerated  in  the  city 
prison  was  stabbed  by  another  prisoner,  who 
had  not  been  properly  searched  by  the  police- 
man wbo  had  placed  him  in  confinement.  By 
city  ordinance,  one  of  tbe  duties  of  the  chief 
of  police  was  to  safely  keep  all  priftonera  until 
legally  discharged.  The  chief  of  police  had  no 
personal  knowledge  of  the  incarceration  of  the 
prisoner  injured,  or  of  the  prisoner  committing 
the  injarv.  UM,  that  the  only  muse  of  action 
against  him  arose  from  his  failure  to  be  at  the 
prison  in  person  or  by  deputy  for  the  purpose  of 

fireventing  prisoners  from  being  confined  with 
mproper  persons;  and  action  aefalnst  him  for 
damages  for  such  personal  injuries  would  not- 
lie. 

Appeal  from  district  court,  OraTSon  coun^ 
ty;  D.  A.  Bliss,  Judge. 

Action  by  Louis  Stinnett  against  the  city 
of  Sherman,  J.  M.  Blaln,  and  others,  tor  dam- 
ages. From  an  order  sustaining  a  demurrer 
Interposed  by  tbe  city,  and  from  a  judgment 
In  favor  of  tbe  remaining  defendants,  enter- 
ed on  a  special  verdict,  the  plaintiff  appeals^ 
Affirmed  as  to  tbe  city.  Bevened  aa  to  the- 
remaining  defendants. 

This  suit  was  filed  In  the  district  court  of 
Grayson  county  on  August  27,  1806,  by  ap- 
pellant. Louis  Stinnett,  against  appellees,  the 
city  of  Sherman,  a  municipal  corporation,  J. 
M.  Blaln.  Its  chief  of  police,  and  C.  H.  Smith.. 
R.  R.  Hazlewood.  J.  D.  Woods,  Joseph  Bled- 
soe, and  Ctiarles  Crenshaw,  as  sureties  on- 
the  official  bond  of  J.  Bl  ^aln.  Appellant 
averred  that  he  was  arrested  on  May  24. 
18D6,  for  an  alleged  violation  of  an  ordinance 
of  the  city  of  Sherman,  and  incarcerated  In* 
tbe  city  prison  in  a  cell,  with  a  dangerous- 
demented  person  named  Northcutt,  who  had 
in  his  possession  a  knife,  which  was  a  dead- 
ly weaiwn,  with  which  he  attacked  appel- 
lant, and  inflicted  painful  and  serious  bodUy 
wounds.  Appellant  claims  that  his  injuries 
were  due  and  attributable  to  the  negligence 
of  appellees  the  city  of  Sherman  and  J.  M. 
Blaln.  tbe  chief  of  police,  and  their  deputies, 
assistants,  and  agents,  and  their  failure  to 
use  proper  care  for  his  safety,  and  laid  bis 
damages  at  $5,000.  A  general  demurrer  Inter- 
posed by  the  city  was  sustained,  to  which 
appellant  excepted.  The  cause  was  trleil 
on  apecM  issues  submitted  to  the  jury  as 
between  appellant  and  J.  M.  Blaln  and  bis 
Iwndsmen,  and  resulted  In  a  judgment  that 
plaintiff  take  nothlug,  from  which  this  ap-- 
peal  is  prosecuted. 
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There  waa  bo  material  conflict  in  tbe  testl- 
raony,  and  the  facts  may  be  stated  as  nn- 
disputecl.  and  as  follows: 

On  the  night  of  May  24,  1896,  at  about  11 
o'clock,  appellant  was  in  an  Intoxicated  con- 
dition In  the  city  of  Sherman,  and  was  ar- 
rested by  two  policemen,  named  Etter  and 
Patterson,  who  conducted  him  to  the  city 
prison,  or  calaboose,  and  there  confined  hlra 
on  a  charge  of  being  drunlc  in  a  public  place. 
As  soon  as  the  cell  door  was  locl^ed,  a  man 
sprang  upon  appellant  from  the  opposite  side 
of  tbe  cell,  and  with  a  pocketknife  stabbed 
him  in  the  abdomen.  The  wounds  penetrat- 
ed the  walls  of  the  abdomen,  and  through 
one  Intestine,  causing  the  intestines  to  pro- 
trude through  the  wound  to  the  extent  of 
about  16  Inches.  In  response  to  the  screams 
of  appellant,  the  policemen  reopened  tbe  cell 
door,  and  took  him  out,  and  then  sent  for  a 
snrgeon.  The  man  in  the  cell  who  stabbed 
appellant  proved  to  be  a  crazy  person, 
known  by  the  name  of  Northcutt,  whom  a 
policeman  named  Andrews  hod  arrested  on 
the  preceding  day,  and  placed  In  the  city 
prison.  This  was  done  because  Northcntt 
was  known  to  be  of  unsound  mind,  and  his 
family  had  requested  the  police  force  to  im- 
prison him,  and  notify  them  whenever  he 
came  to  town,  and  also  because  certain  resi- 
dents of  Bast  Sherman  had  that  day  com- 
plained to  tbe  police  that  a  man  was  out 
there  acting  strangely,  and  had  alarmed  the 
women  In  the  neighborhood.  The  policeman 
Andrews,  thinhtng  tbst  It  was  probably  a 
drunken  man,  went  out  in  the  patrol  wagon, 
and  brought  Northcutt  In.  On  tbe  route  he 
made  an  effort  to  escape,  but  was  overtaken 
by  the  policeman,  who  at  that  time  made  a 
sUglit  search  of  his  person,  to  ascertain  If  be 
had  a  pistol.  In  the  language  of  the  police- 
man: "As  I  overtook  bim,  he  showed  some 
resistance,  and,  fearing  he  might  have  a 
pistol,  X  kinder  felt  around  him,  but  fonnd 
nothing."  No  search  whatever  was  made 
through  the  pockets  of  his  garments,  and  he 
was  placed  in  the  ceil  with  the  knife  with 
which  he  subsequently  inflicted  the  Injury 
upon  appellant.  There  were  birt  three  cells 
In  the  city  prison,  one  of  which  was  for  fe- 
male prisoners,  one  for  the  "chain  gang," 
or  convicts  who  were  working  out  their  fines, 
and  the  third  was  the  one  In  which  North- 
cutt and  appellant  were  confined.  Appellee 
J.  M.  Blain,  the  chief  of  police,  had  not  been 
about  tbe  city  prison  since  about  9  or  10 
o'clock  on  the  preceding  morning,  and  had 
no  deputy  or  other  person  In  charge  of  the 
prison.  It  was  an  nnosually  busy  day  for  tbe 
police  force,  on  account  of  a  circus  being  in 
town.  The  chief  of  police  did  not  know  that 
Northcutt  had  been  placed  in  the  prison, 
and  was  at  his  home  in  bed  and  asleep  when 
the  accident  occurred.  Northcutt  was  arrest- 
ed and  placed  In  tbe  cell  of  the  city  prison 
at  12  o'clock  m.  of  the  day  on  which  appel- 
lant was  arrested  and  placed  in  the  cell. 
Patterson  ud  Etter,  when  they  pnt  appel- 


lant In  the  cell,  did  not  know  that  Northcutt 
waa  In  the  celL  Tfaey  knew  that  be  had  been 
placed  in  the  prisim  that  day,  but  did  not 
know  he  was  in  the  cell  at  tbe  time  tb/ey  put 
appellant  In  there.  Appellant  suffered  great 
agony  and  pain,  and  was  confined  to  bis  bed 
about  eight  weeks.  He  was  earning  at  least 
75  cents  per  day,  and  bis  time  waa  re*»OD- 
ably  worth  that  much.  Then  was  temtimimj 
tending  to  show  tbat  he  was  permanently 
dlaabled.  It  was  shown  that  tbe  city  of 
Sherman  Is  Incorporated  under  a  spedal 
charter  granted  by  the  legislature,  and  that 
J.  M.  Bl&in  bod  been  duly  elected  and  bad 
qnalifled  as  chief  of  police  prior  to  the  in- 
juries complained  of.  His  bond,  wtilcb  bad 
been  duly  accepted  and  v>proved  by  the  city 
council,  was  as  follows:  "Tbe  State  of  Tex- 
as, County  of  Qrayson.  Knew  aU  men  by 
these  presents,  tlut  I,  John  M.  Blaln,  mm  prin- 
cipal, and   and   ,  as  aorettea.  do 

hereby  acknowledge  ouraelres  to  owe  and  to 
be  Indebted  to  the  dty  of  Sherman  in  the 
penal  sum  of  five  thousand  doUara,  tor  the 
payment  of  which  to  be  well  and  truly  made 
we  hereby  bind  onrselres,  heirs,  executon, 
and  administrators.  Oondlttoned,  however, 
tliat  whereas,  tbe  said  John  M.  Blala  was 
elected  on  the  7th  day  of  April,  1896^  to  the 
office  of  diief  of  police  of  the  city  of  Shes^ 
man,  Grayson  county.  Texas,  now,  there- 
fore, If  tbe  said  John  M.  Blaln  shall  truly 
and  faithfully  discharge  the  duties  of  said 
office  In  accordance  with  tbe  laws  and  con- 
stitution of  the  state  of  Texas  and  tbe  or- 
dinances of  tbe  dty  of  Sherman,  tken  the 
above  shall  be  noil  and  void;  otherwise,  to 
remain  in  fnll  force  and  effect"  TUs  bond 
was  signed  by  appellee  Blaln  am  pvliiclpat 
and  appellees  Smith,  HoKlewsodt  Btedaoe, 
and  Cr«Mhaw  as  suretlea. 

Tbe  following  ordfnaness  ot  tbe  dlgr  «f 
Sherman  were  introduced: 
"Gfami.  YIL  Powers  and  Duties  of  Obief  ctf 
Pellce. 

■^Sec.  3.  It  shall  be  the  duty  of  the  chief 
of  police  to  execute  all  process  or  orden  Is- 
sued to  him  by  tbe  mayor  or  other  ofltcers 
of  the  city  having  anthorlty  to  losoe  tbe 
sam6,  and  to  make  retoms  thereof  accord- 
ing to  law.  He  shall  supervise,  control  and 
direct  the  police  force  of  tbe  city,  and  sec 
tbat  they  promptly  and  faithfully  p^orm 
their  duties.  He  shall  so  an^rtion  the  pt^oe 
force  Into  different  watches  that  the  entiie 
city  will  be  dlllgenUy  protected  at  aU  times, 
and  shall  aasdign  caeb  poUeeman  bis  nmnds  or 
duty. 

"Sec.  4.  He  shall  be  keeper  of  tbe  dly 
on,  or  calaboose,  and  shall  keep  tbe  aame  in 
a  cleanly  snd  wholesome  condition,  and  shaD 
safely  keep  all  prisoners  confined  tbereln  ontil 
legally  discharged." 

"Sec.  12.  Tbe  chief  of  police  la  autborlaed 
to  appoint  aae  ox  mote  d^utles  for  whose  of- 
ficial acts  be  shall  be  responsible.  He  may 
also  employ  as  many  deputies  as  he  may 
deem  proper  to  assist  In  MiQserrlng  Jirdar  at 
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cdebTfttloiu  or  tunisiially  large  gatberfDgs  of 
people,  with  consent  of  tbe  city  council." 
"Chap.  XXU.    Duties  of  City  Police. 

"Sec.  4.  Tbe  cblef  of  police,  under  direction 
of  the  mayor  and  city  council,  shall  hare  cob- 
trol  and  supervision  orer  the  police  force  of 
tbe  city.  He  shall  assign  each  policeman  bis 
rounds  or  duty,  and,  If  he  deem  It  necessaiy, 
may  use  the  whole  force  In  any  one  place  In 
tbe  city.  In  t^ie  prerentlon  or  suppression  of 
crime  or  the  preservation  of  the  peace.  Tbe 
chief  of  police  shall  see  that  each  policeman 
Is  properly  armed  and  equipped,  as  the  emer- 
gency Toaj  require,  and  that  he  faithfully  per- 
form the  duties  required  of  him.  It  sbAll  be 
the  doty  of  the  chief  of  police  to  report  to  tbe 
city  council  at  tbe  first  regular  meeMng  la  each 
montb,  tbe  time  served  by  each  poUcemaJi, 
during  the  preceding  montb,  tbe  time  absrat, 
and  such  other  Information  ooncenUng  the  po- 
lice as  he  deems  prc^r." 

"Sec.  13.  Whenever  any  arrest  shall  have 
been  made,  and  tbe  person  arrested  shall  have 
on  or  about  bis  person  any  deadly  weapon, 
money  or  property,  it  shall  be  the  duty  of  tbe 
officer  making  tbe  arrest  to  talce  diarge  of 
tbe  same,  and  report  and  turn  tbe  same  oret 
to  the  chief  of  pc^lce." 

"Section  1.  The  police  force  of  the  city  shall 
consist  of  tbe  chief  of  police,  and  such  num- 
ber of  regnlar  policemen  aa  tbe  city  council 
may  from  time  to  time  autborlie  FeaolntloD 
and  by  resolution  appoint 

"Sec.  2.  All  policemen  shall  be  elected  or 
appointed  by  the  city  council  In  tbe  manner 
pi*escrlbed  by  law  for  tbe  election -of  officers 
by  the  city  conncll,  at  the  first  regular  meet- 
log  of  the  new  council  after  the  annual  elec- 
tion of  city  officers,  and  shall  hold  their  offices 
for  the  term  of  one  year:  provided  that  no 
pollcemno  shall  be  elected  to  fill  any  vacancy 
or  otherwise  for  a  longer  term  than  till  such 
first  regular  meeting  of  the  new  council  after 
tbe  annuftl  Section. 

"Sec.  3.  Upon  tbe  election  or  appointment 
of  any  person  aa  a  member  of  the  police  force. 
It  shall  be  the  dnty  of  tbe  city  secretaty  to 
Issue  to  him  a  certificate  of  appointment,  elgo- 
ed  by  tbe  mayor  and  attested  by  tbe  Secre- 
tary, and  apoD  receiving  tbe  same  such  penKm 
shall  before  entering  upon  the  duties  of  his 
otTlce  take  and  submit  to  the  oath  prescribed 
in  the  constitution  of  tbe  state,  which  oath 
shall  be  endorsed  upon  tbe  certificate  of  ap- 
pointment and  filed  in  tbe  office  of  the  secro- 
tary." 

"Sec  12.  In  an  cases  for  the  arrest  of  any 
person  without  warrant  for  the  vlolatloD  of 
Any  law  or  ordinance  of  the  city,  the  officer 
BUking  tbe  arrest  ntall  take  forthwith  such 
person  before  the  dty  Judge,  for  b-lal.  If  with- 
in the  hours  for  holding  city  court  If  said 
court  be  not  In  session,  such  officer  shall  com- 
mtt  tbe  person  so  offending  to  the  city  piison, 
or  calaboose,  there  to  be  securely  kept  until 
said  court  shall  be  In  session;  then  he  shall 
be  forthwith  taken  before  the  court  for  trial: 
prided  that  tbe  cblef  of  poUoe  or  pollcemaa 
43S.W.-64 


making  the  arrest  may  take  good  and  sofll- 
clent  ban  for  tbe  appearanca  of  6iich  oflttdor 
before  said  court," 

"Sec.  17.  The  city  conndl  shaU  have  power 
at  any  time  to  remove  any  member  of  the  po- 
Uce  force  tn  tbe  manner  prescm}ed  by  Ctaartor, 
for  wilful  or  habitual  neglect  of  duty,  miscon- 
duct In  office,  craelty  to  persons,  Intoxication, 
gaming  or  conviction  of  crime  or  for  tbe  viola- 
tion of  the  lawful  orders  of  the  -mayor,  ttw 
chief  of  poUce,  or  other  adequate  cause." 

It  was  agreed  that  there  was  an  ordinance 
of  tbe  city  making  drunkenness  in  a  pilbllc 
place  an  offem^. 

Beaty  Jk  Culver,  for  appellant  B.  O.  Mc- 
Ijean,  tialloway  &  Dunlap,  and  Hazlewood  & 
Smith,  for  appeUees  Blaln  and  sureties.  O.  P. 
Webb,  for  ai^dlee  city  of  Shennao, 

PINLET,  0.  J.  (after  stating  the  facts).  1. 
Tbe  first  objection  to  tbe  proceedings  below 
here  urged  by  appellant  relates  to  tbe  action 
of  tbe  court  in  sustaining  a  general  demurrer 
to  tbe  cause  of  action  against  tbe  city,  as  stat- 
ed ifi  the  petition.  In  this  the  court  did  not 
err.  A  dty  is  not  answerable  In  damages  for 
tbe  negligence  of  Its  officers  while  exercising 
Its  police  power.  Glvens  v.  City  of  Paris,  6 
Tex.  Civ.  App.  705,  2i  S.  W.  974;  Whltfldd 
V.  City  of  Paris.  84  Tex.  431,  19  S.  W.  560. 

2.  It  Is  insisted  that  the  findings  of  the  Jury 
upon  tbe  issue  of  negligence  were  not  suffi- 
cient to  form  the  basis  of  tbe  Judgment.  The 
court  submitted  the  general  question:  Who, 
If  any  one,  was  guilty  of  negligence?  The 
Jury  found  that  Andrews,  the  policeman  who 
placed  the  crazy  man  in  the  cell,  was  guUty 
of  negligence  In  not  properly  searching  him. 
Andrews  was  not  a  party  to  the  suit  and  there 
was  no  finding  on  tbe  Issue  of  negligence  as 
to  the  defendant  Blaln,  whose  negligence 
alone  was  Involved.  We  think  the  contention 
that  tbe  findings  do  not  conclude  the  Issues 
raised  by  tbe  pleadings  Is  well  founded,  and 
win  require  a  reversal  of  tbe  Judgment  as  to 
Blaln  and  bis  sureties.  Rev.  St.  1S95,  arta 
1331,  1838;  Moore  v.  Moore,  67  Tex.  290,  8 
S.  W.  284;  Smith  v.  Warren,  60  Tex,  462; 
Sllllman  v.  Gano  (Tex.  Sup.)  89  S.  W.  559. 
For  the  guidance  of  the  court  upon  another 
trial,  inasmuch  as  the  case  Is  fully  developed 
by  the  evidence,  and  there  Is  practically  no 
contest  over  tbe  facts,  we  wlU  consider  the 
material  queetion  Involved  in  the  case. 

After  tbe  city  was  dismissed  from  tbe  case, 
which  we  bold  was  proper,  J.  M.  Blaln,  tbe 
chief  of  poUee,  and  his  sureties,  were  the  only 
defendants,  Tbe  facts  unequivocally  showed 
tlKit  plalntlET  was  placed  in  the  prison  oeU  by 
Policemen  Patterson  and  Etter,  without  any 
knowledge  of  the  fact  by  Blaln,  Immediately 
after  being  [daced  in  the  cell,  plaintiff  was 
assaulted  by  a  cra^  man  In  tbe  cell,  who  had 
been  placed  there  by  Policeman  Andrews  with- 
out the  knowledge  of  Blaln.  The  policemen 
were  elected  by  the  city  council,  and  were  not 
appointed  by  Blola.  They  were  not  hl>  deptt- 
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tlet.  The  ordinances  of  the  dty  provided,  as 
to  the  chief  of  police,  tiiat  "he  shall  be  keeper 
of  the  el^  prison,  or  calaboose,  and  shall  keep 
the  same  In  a  cleanly  and  wholesome  otmdl* 
tion,  and  shall  safely  keep  all  prisoners  con* 
fined  therein  until  legally  dlscdiai^^"  The 
obligations  Imposed  this  ordinance  are  due 
to  the  puUIc,  and  not  to  citizens  In  their  dla- 
trlbutlTe  and  individual  character.  The  dty, 
In  the  exercise  of  Its  sovereign^,  has  the  pow- 
er to  Imprison  persons  for  the  vlolatlra  of  Its 
laws,  and  this  ordinance  la  only  a  part  of  the 
plan  provided  by  the  tAty  for  the  exerdae  of 
Its  sovereignty.  For  a  failure  to  perform  the 
duties  Imposed  "by  the  ordinance  the  dilef  of 
police  Is  respcmslble  to  the  city,— the  public; 
but  for  such  nonfeasance  he  cannot  be  bdd 
responsible  In  damages  to  the  individual  dti- 
sen.  2  Tbo'mpw  N^.  pp.  81&-8i26,  notca,  H  li 
A,  7,  12.  If  the  chief  of  police  was  goll^  of 
lus^Igenee  It  counted  In  his  faflure  to  be  at 
the  prison  In  poson  or  1^  deputy,  and  prevent 
the  policemen  from  pladng  appellant  In  the 
ceHl  with  the  crazy  man.  It  cannot  be  legiti- 
mately cmtended  that  he  was  guilty  of  any 
act  of  misfeasance.  The  only  legitimate  •com- 
plahit  TThlch  could  reasonably  be  made  against 
him  would  be  the  n^lect  of  a  public  duty. 
We  do  not  wish  to  be  understood  as  annotiii- 
dng  the  doctrine  that  the  keeper  of  a  prlstm 
may  negligently  allow  a  prisoner  actually  in 
hia  custody  to  be  unnecessarily  Injured,  with* 
out  incurring  personal  llahillty  for  damages 
sustained  by  such  person.  Hat  pr(q>o8itIon 
Is  not  necessarily  Involved  In  this  case.  The 
chief  of  police  dkt  not  have  actual  custody  of 
appellant,  in  person  or  by  deputy,  and  did 
not  know  that  either  of  the  parties  was  In 
(he  calaboose  at  the  time  the  Injury  was  in- 
flicted. There  was  no  such  actual  rdatlon  be- 
tween appeUant  and  appdlees  a>  would  create 
an  affirmative  otdlgation  on  the  part  of  appel- 
leea  towards  appeUant  as  an  Individual  to  pro- 
tect him  from  assault  by  other  prisoners. 
Uurfree,  Ott.  Bonds.  I  21S;  South  t.  Mary- 
land, 18  How.  88G-403.  Vptm  thla  state  of 
fkcts,  the  court  Should  have  taistmcted  a  ver- 
dict for  defendants.  As  to  the  dty  ot  Sher- 
man the  Judgment  dismissing  the  case  Is  af- 
firmed. As  to  the  other  defendants  the  Judg- 
ment Is  reversed,  and  the  cause  remanded. 


WILLIAMS  V.  VAUQHAN  et  al, 
^urt  of  ClvU  Appeals  of  Texas.    Dea  11, 

1897.) 

Appiai.  bt  Iktertbttbr— BoifO. 

1.  The  liability  of  bq  interrener,  who  has 
been  denied  a  JudKment  for  the  fund  sued  for 
In  a  garuitihee'fl  bands,  is  only  for  costs;  and  he 
may  appeal  by  giving  a  bond  for  donble  the 
rants,  conditioned  under  Rev.  St.  1805,  art 
1670.  providing  for  a  bond  on  appeal  for  twice 
the  amoant  of  the  Judgment,  and  bis  liability 
is  not  increased  by  giving  a  bond  for  a  sum 
grenter  than  required  by  law. 

2.  Neithfr  nu  Interreiier,  nor  bis  sureties  on 
his  apptttl  bond,  filed  under  Rev.  St.  1895.  art. 
mo,  pcDviding  for  a  bond  on  appeal  for  twiea 


the  amount  of  tho  Judgment,  are  liable,  on  ap- 

Gal,  for  the  amoant  of  money  in  a  garnishee  a 
DOS  which  the  iDterveoer  seeks  to  recover. 

Appeal  from  HIU  county  court;  W.  0.  Mor- 
row, Judge. 

Action  by  Joe  WiUIams  against  J.  M.  Chand- 
ler, garnishee,  and  B.  H.  Vaughan  and  othent. 
Interveners.  Judgment  was  entered  agaloft 
Interveners,  who.  In  an  action  consolidated 
with  the  original  suit  to  enjoin  collection  of 
judgment,  bad  a  judgment,  from  which  the 
plalutifT,  Joe  Will  lam  8,  appeals.  AOlrmed. 

The  appellant.  Joe  WllUams,  having  a  judg- 
ment against  W.  S.  Jarrett,  sued  out  a  writ  of 
^mlshment  against  J.  M.  Chandler.  Chand- 
ler, in  answer  to  the  writ,  atlniltted  that  he 
owed  Jatrett  certain  mon^.  B.  H.  Vaughan. 
J.  O.  H.  Buck,  B.  3.  Ware,  and  B.  M.  Turner 
intervened  In  said  cause,  claiming  the  money 
that  Chandler  hod  answered  that  he  owetl 
Jarrett  Issue  was  Joined  betweoi  WlllianiK 
and  these  parties  as  to  who  was  entitled  to 
the  money,  and  the  trial  resulted  In  a  verdict 
and  Judgment  for  WIUiamSL  The  Interveners 
aiH>ealed  the  case  to  the  county  court  of  HiU 
county,  Tex.,  the  sureties  on  their  aweal  bond 
ttetog  C  Q.  Hughes  and  J,  H.  Rice.  On  an- 
other trial  had  In  the  county  court  of  Hill 
county,  Williams  was  again  suocessfuL  By 
an  oversight.  Judgment  was  not  entoed  at 
the  term  that  Judgment  was  procured,  but 
was  entered  nunc  pro  tunc  at  the  following 
term.  Tbe  Judgment  was  against  the  gar- 
nishee, and  also  against  the  Intureuers  ao-l 
the  sureties  on  their  appeal  bond,  for  tbe 
amount  of  monny  that  the  garnishee  had  an- 
swered was  In  his  hands.  Elxecutlon  was  is- 
sued on  this  J'lidgment,  and  placed  In  tbe 
hands  of  the  shiirlff  of  HiU  county,  Tex.  The 
Interveners  and  the  sureties  on  their  appeal 
bond  oijoined  the  levy  of  the  execution,  and 
on  a  trial  of  this  cause  the  injunction  was 
perpetuated,  tbe  Injunction  wait  having  been 
consolidated  with  tbe  original  suit  From  this 
judgment  Joe  WlUlams  appeals. 

There  is  no  Issue  of  fact  in  this  case,  and. 
Inasmuch  aa  tlie  condusions  of  fact  lUed  by 
tbe  court  below  present  the  whole  case,  they 
wlU  be  herein  copied,  and  are  as  follows:  **(!> 
The  court  flnda  that  on  Novemb^  25.  1806,  in 
tbe  Justice's  court  of  precinct  No.  1.  HiU  coun- 
ty, Tex.,  Joe  ^  Illlams  recovered  of  W.  8.  Jar- 
rett  a  Judgment  for  S122.37,  with  Interest 
thereon  from  taid  November  1895,  at  the 
rate  of  10  per  cent  per  annum,  and  all  cost<^ 
of  snit;  that  the  amount  In  controversy  in 
said  suit,  exdnslve  of  interest  and  coats,  was 
more  than  1100;  and  tiiat  aaid  Judgment  baa 
never  been  pcild.  (2)  That  on  Decembo'  6. 
1895,  the  said  Joe  WlUlams  procured  the  Is- 
suance of  a  writ  of  garnishment  upon  said 
above-named  Judgment  against  J.  M.  Cband- 
said  writ  of  garnishment  being  In  due  and 
proper  form,  and  having  been  issued  In  doe 
form,  and  In  all  things  a  compliance  with  tbe 
statute,  and  tliat  said  writ  of  gamlshmort 
was  duly  served  on  the  said  Chandler.  dSi  That 
on  December  80.  MOK.  tha  said  J.  M.  OMulter 
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filed  his  answer  In  the  said  jnstlce's  court  In 
said  cause,  In  which  he  stated  that  he  was  In- 
debted to  the  said  W.  S.  Jarrett  In  the  sum  of 
$60.10.  On  January  29,  1896,  B.  H.  Yanghon, 
J.  G.  H.  Bndt,  R.  J.  Ware,  and  BJ.  M.  Turner 
Intervened  In  said  cause  hi  said  Jnstlce's  court, 
and  by  their  plea  of  Interrentlon  claimed  the 
said  fund,  to  wit,  $60.10.  which  was  then  in 
the  bands  of  said  garnishee,  Chandler,  and 
asking  that  they  hare  judgment  for  the  same 
against  said  garnishee.  Chandler.  (4)  Bypro];>- 
er  pleading  In  said  Justice's  court  Issue  was 
Joined  between  the  said  Joe  Williams  and  the 
said  Interveners  as  to  who  was  entitled,  to 
said  fund  of  $60.10  so  In  the  hands  of  said  gar- 
nishee. (5)  On  February  1,  1886,  said  cause 
came  on  for  trial  In  said  jnstlce's  court,  and 
that  upon  a  trial  before  a  Jury,  upon  said  Is- 
sue so  Joined,  the  following  verdict  was  re- 
turned, to  wit:  *We,  the  Jury,  And  for  the 
ploiutifr  $60.10,  amount  garnished.'  Upon 
ibis  verdict  a  Judgment  was  rendered  by  the 
court  on  said  date  that  said  interveners  talce 
nothing,  and  that  the  said  Joe  Williams  re- 
cover of  the  said  Chandler  the  said  amount  of 
$60.10.  (6)  That  the  said  Interveners  gave  no- 
tice of  appeal,  and  on  February  10,  1896,  filed 
in  the  said  Justice's  court  their  appeal  bond, 
with  C.  G.  Hughes  and  J.  H.  Klco  as  sureties, 
said  bond  being  in  all  respects  a  compliance 
with  the  statutes  providiug  for  appeals  from 
the  Justice's  court  to  tlie  county  court,  the 
conditions  thereof  being  that  the  appellants 
should  prosecute  their  appeal  to  efTect,  and 
should  pay  off  and  satisfy  the  Judgment  which 
might  be  rendered  against  them  on  such  ap- 
peal; that  the  said  appeal  bond  so  filed  by 
said  interveners  was  approved  by  the  said  jus- 
tice of  the  peace,  and  by  virtue  thereof  a  prop- 
er transcript  was  made,  and  the  said  tran- 
script, and  all  the  papers  of  the  case,  and  the 
said  appeal  bond,  were  duly  Sled  in  the  coun- 
ty court  of  HUl  county,  Tex.,  the  said  appeal 
to  the  county  court  thus  being  perfected  In 
accordance  with  law.  (7)  That  at  the  Febru- 
ary term,  1896,  of  the  said  county  court,  the 
cause  again  came  on  for  trial,  and  that,  upon 
Issue  Joined  between  the  said  plaintlfF  and  in- 
terveners as  to  who  was  entitled  to  the  said 
money  in  the  hands  of  the  garnishee,  a  verdict 
of  the  jury  was  rendered,  which  Is  a  follows: 
'We,  the  Jury,  find  for  the  platntlCT  the  sum  of 
$00.10,  the  amount  in  the  hands  of  the  gar- 
nishee.* lliat  the  cause  was  tried  In  said 
county  court  upon  the  same  pleadings  upon 
which  it  was  tried  in  said  Justice's  court,  the 
said  verdict  of  said  Jury  being  on  file  among 
the  papers  of  the  case.  (8)  That  no  judgment 
was  Entered  upon  said  verdict  at  said  Febru- 
ary term;  that  at  the  May  term  of  the  county 
court,  1896,  the  Judgment,  which  is  copied  in 
plaintiff's  petition  In  cause  No.  1,612,  was  en- 
tered in  said  county  court,  the  same  having 
been  done  in  open  court,  at  a  regular  term  of 
said  court,— the  Judgment,  as  copied  In  said 
petition,  being  a  verbatim  copy  of  the  Judg- 
ment wlilch  was  entered.  *  *  •  the  same 
harlnff  been  entered  at  aald  May  term,  180^ 


upon  the  verbal  motion  of  plaintiff's  counsel. 
(9)  That  the  said  plaintiff  in  said  cause  No. 
1.612  (Injunction  suit)  had  no  actual  notice  or 
the  motion  of  plaintiff.  Williams,  to  have  said- 
judgment  entered,  and  no  actual  knowledge- 
that  judgment  was  to  be  entered  at  said  May- 
term.  (10)  The  court  flnds  that  attorney  J. 
T.  Williams  represented  the  plaintiff,  Joe  Wil- 
liams, upon  the  trial  of  the  said  cause  In  the 
Justice  and  county  courts,  and  that  attorney 
Jas.  K.  Parr,  of  the  firm  of  Winfrey  A  Parr, 
represented  the  said  Interveners  In  the  trial  of 
the  case  In  the  county  court,  the  written 
pleadings  on  file  In  said  cauiso  No.  1,431  show- 
ing that  the  said  Parr  was  the  attorney  for 
said  Interveners  and  represented  them  in  the 
trial  of  said  cause,  both  in  the  justice's  court 
and  In  the  county  court;  that  the  said  attor- 
ney J.  K.  Parr  had  notice  of  the  plaintiff's 
motion  to  have  a  Judgment  entered  at  said 
May  term  of  the  court,  1896;  that  the  said 
Parr  and  J,  T.  Williams,  In  a  conference  had 
before  the  said  Judgment  was  formally  en- 
tered, had  an  agreement  that  the  Judgment 
should  be  entered  at  that  term  of  the  court; 
that  It  was  the  said  Parr's  understanding  that 
a  Judgment  should  be  entered  In  favor  of  the 
plaintiff  and  against  the  garnishee.  Chandler, 
only,  and  that  it  was  the  said  J.  T.  Willlamtf^ 
understanding  that  the  judgment  that  was  en- 
tered was  to  be  entered;  that,  under  these 
conditions  and  circumstances,  the  judgment 
sought  to  t>e  enjoined  in  this  case  was  entered 
at  the  said  regular  May  term  of  the  county 
court,  1896.  (11)  The  court  finds  that  upon 
the  trial  of  the  said  cause  No.  1,431,  at  the 
February  term  of  the  county  court,  no  addi- 
tional pleadings  were  filed,  and  that  no  issue 
was  made  as  to  the  llabUity  of  the  Interveners 
and  their  sureties  on  their  appeal  bond  to  pay 
the  said  $60.10.  except  in  so  far  as  the  bond 
by  its  terms  may  have  bound  them.  (12)  The 
court  flnds  that  the  said  J.  M.  Chandler  was 
Insolvent  at  the  time  the  garnishment  was 
served  upon  him,  and  has  so  remained  ever 
Since;  but  the  court  further  flnds  that  he  had 
the  said  money  In  bis  hands,  and  would  have 
paid  the  same  when  Judgment  was  rendered 
against  falm  In  the  Justice's  court,  had  said 
cause  not  been  appealed,  and  he  would  have 
paid  the  same  In  case  Judgment  had  been 
properly  entered  at  the  February  term  of  the 
county  court.  Said  Chandler,  up  to  March, 
1897,  lived  In  HlU  county,  but  has  since  re- 
moved  therefrom.  (13)  That  execution  was 
Issued  on  said  Judgment  entered  May,  1896. 
and  the  same  was  enjoined,  as  will  fully  ap* 
pear  by  the  pleadings," 

McKlnnon  &  Carlton,  for  aK>eUuit,  Smith 
ft  Phillips,  for  appellees. 

FtNLEY,  C.  J.  (after  stating  the  facts.> 
Appellant  contends  that  the  Interveners  and 
their  sureties  on  ai^al  bond  became  liable 
by  reason  of  the  appeal  bond,  not  only  for 
court  costs,  but  for  tiie  amount  of  money  for 
which  the  garnishee  «ai  shown  to  be  liable^ 
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There  Is  ao  claim  or  pretense  tbat  the  Inter- 
veners were  originally  liable  to  appellant  up- 
on bis  judgment  debt,  nor  tbat  tbey  became 
liable  by  receiving  any  of  the  funds  gamlab- 
ed.  They  bad  Intervened  In  the  garnishment 
salt,  claiming  that  the  money  In  the  hands 
of  the  garnishee  belonged  to  them,  and  ask- 
ing that  they  have  judgment  against  the  said 
garnishee  for  the  same.  Upon  the  trial  in 
the  justice's  court  the  plahitifT  In  garnish- 
ment recovered  judgment  against  the  garnish- 
ee, and  It  was  adjudged  tbat  the  Interveners 
take  nothing  by  their  iDterventiou,  and  that 
they  pay  costa  Under  the  Issue  made  upon 
tlie  trial,  the  Judgment  could  not  have  legally 
gone  further  against  Interveners.  From  this 
judgment,  that  the  interveners  take  nothing 
by  their  intervention,  and  that  they  pay 
costs  of  suit,  the  interveners  appealed  to  the 
county  court,  and  executed  an  appeal  bond 
conditioned  aa  provided  by  article  1670,  Rev. 
St  1885.  The  cause  was  tried  de  novo  In 
the  county  court  upon  the  same  Issue  that 
was  made  In  the  justice's  court,  and  again 
the  i^intlfl  in  garnishment  was  successful, 
and  appellant  urges  that  It  was  proper  to  en- 
ter judgment  In  bis  favor  against  the  in- 
terveners and  their  sureties  upon  their  appeal 
bond  for  the  amount  of  money  shown  to 
have  been  in  the  possession  of  the  garnishee. 
la  this  position  tenable? 

Aside  from  the  proceeding  of  certiorari, 
there  are  but  two  methods  of  perfecting  an 
appeal  from  a  judgment  rendered  in  a  jus- 
tice's court.  These  methods  are  pointed  out 
by  arUciea  1G70,  1071,  Rev.  St  1896,  re- 
spectively. The  former  provides  for  the  giv- 
ing of  an  appeal  bond  in  double  the  amount 
of  the  Judgment,  while  the  latter  provides  for 
ai^al  upon  affidavit  of  inabllUy  to  pay  costa 
or  give  security  thei-efor.  There  Is  no  provi- 
sion made  for  appeal  by  giving  a  cost  bond, 
as  Is  made  by  article  1400,  Kev.  St  1893,  re- 
lating to  ^peals  from  county  and  district 
courts.  Pace  v.  Webb,  79  Tex.  310,  15  S.  W. 
23&  It  wUl  therefore  be  seen  that  the  In- 
terveners  must  have  perfected  their  api>eal  in 
one  of  the  two  methods  mentioned,  and  they 
did  perfect  their  appeal  under  article  1070. 
The  condition  of  the  bond,  as  iHWcribed  by 
the  statute,  la  "that  the  appellant  shall  pros- 
ecute hts  appeal  to  effect,  and  shall  pay  off 
and  satisfy  the  Judgment  which  may  be 
rendered  against  him  on  such  appeal."  In 
Cotulla  T.  Goggan,  77  Tex.  32,  13  S,  W.  742, 
it  is  held  tbat  the  condition  to  prosecute  the 
appeal  to  effect  and  the  condition  to  pay 
off  and  satisfy  the  Judgment  which  may  be 
rendered  against  the  appellant  must  twth  be 
met,  or  the  appellant  and  his  sureties  will  be 
held  liable  upon  the  aiq>eal  bond.  In  Boas 
V.  Williams,  78  Tex.  871,  14  S.  W.  700,  it  18 
held  that  where  the  proper  judgment  to  be 
rendered  In  the  Justice  court  Is  that  the  party 
take  nothing  by  his  suit  imd  that  be  pay 
costs,  this  Judgment  may  be  appealed  from  by 
Slvlng  bond  In  double  the  amount  of  the 
costi.   To  the  same  effect  la  Uoore  t.  Ale- 


ton,  4  WUlson,  Civ.  Cas.  Ct  Aj^.  I  181.  It 
seems  to  us  that  the  necessary  deduction 
from  these  authorities  is  that  the  interveners 
could  have  perfected  their  appeal  by  giving 
iMind  in  double  the  amount  of  the  costs,  con- 
ditioned as  required  by  article  16T0,  Rev.  St 
1895.  If  this  be  con-cct  then  the  fact  that 
they  gave  bond  In  a  greater  sum  cannot  in- 
crease their  liability  nor  that  of  their  sure- 
ties; or.  to  speak  with  more  accuracy,  the 
character  of  their  liability  would  not  be 
changed  by  the  fact  tbat  they  ^ve  a  bond 
in  a  greater  eum  than  was  required  by  stat- 
ute. We  are  of  'the  opinion  tiiat  the  court 
below  properly  held  that  the  Interveners  and 
their  sureties  were  only  liable  to  ttie  extent 
of  the  costs.  The  other  positions  assumed 
appellant,  attacking  the  Judgment  of  the 
trial  court,  are  not  sound,  and  we  see  no  par- 
ticular reason  for  discussing  them  In  this 
opinion.   Judgment  affirmed. 


WATSON  T.  WINSTON  et  at 
(Oonrt  of  CItU  Appeals  of  Texae.    Dec  IS, 

1S97J 

Si*X.B8— ACTtO:f  TOR  FkiCB  —  EVIDBXCB  —  Dspoti- 

TiONs — Instritotions — Hakhless  Erkoh. 

1.  An  unsigned  order  sheet  coutainin^  a  de- 
scription of  certain  gootla  to  be  used  m  con- 
structing defendant's  house,  which  n-as  made 
out  b7  i>laintiff'8  agent  at  the  time  the  rerbal 
transaction  regarding  the  delivery  of  the  gwds 
took  place  tietween  the  agent,  defendant,  nnd 
the  contractor  building  the  bouse,  is  ndmii«ilile. 
as  part  of  the  res  gestae,  to  show  what  actnuily 
did  take  place. 

2.  Where  the  transaction  between  plalntlCTs 
agent  and  defendnrrt  reRurdlng  the  delivery  of 
certain  goods  by  plaintiff,  to  be  oaed  in  the  cvu- 
struction  of  defendant's  bouse,  was  verbal,  cua- 
ditiona  and  stipulations  amounting  to  a  ctui- 
tract  contained  in  a  written  order  sheet  mmie 
out  at  the  time  by  the  a^cnt,  but  not  sitined  tiy 
defendant,  are  hiadmissible,  to  prove  a  prom- 
ise by  defendant  to  pay  for  the  goo<ls. 

3.  A  party  wishing'  a  special  instruction  that 
the  jury  are  not  to  consider  part  of  a  written 
order,  properly  admitted  in  evidence,  should 
so  request  the  court. 

4.  A  bill  of  lading,  the  execution  of  which  is 
not  proven,  is  iniidnussihle  in  an  action  for  the 
price  of  the  goods  described  therein. 

6.  In  an  action  for  the  iffice  of  goods  shipped 
to  defeudant  to  l>e  used  In  constrnetiue  his 
house,  evidence  tbat  the  contractor  building  the 
house  took  the  goods  from  the  depot  ia  admUri- 
ble. 

6.  In  an  action  against  the  owner  for  the  price 
of  goods  used  in  the  construction  of  his  bou«. 
parol  evidence  was  introduced  of  the  tortus  of 
a  written  contract  between  the  owner  nnd  the 
contractor  who  built  the  taonse.  by  which  the 
latter  agreed  to  furnish  a  certain  amount  of 
that  class  of  goods.  Udd  that  although  defonO- 
ant  was  entitled  to  have  the  contract  ndmitteJ, 
a  refusal  to  admit  it  was  not  prejudidal  ve- 
nt. 

7.  Evidence  that  plaintiff  had  never  given 
credit,  but  had  always  retiuiml  cash  payments 
for  goods  sold  to  a  contractor,  who  bad  acreed 
to  furnish  certain  goods  to  be  used  in  coastmel- 
ittf!  defendant's  bouse,  is  incompetent  to  show 
a  purchase  by  defendant  of  such  goods. 

8.  Where  a  contractor  agreed  to  furnish  man- 
tels and  tiling  to  be  used  in  buildiog  defendant's 
house,  in  an  action  against  the  tatter  for  the 
price  of  the  auiterials  ao  uMd^evidettce  that  de- 
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fendaBt  wai  warming  hintMlf  dtiy  and  niirht 
hy  them  la  Inadmissible,  ai  teudiD£  to  preju- 
dJce  bis  case  before  tbe  jury. 

9.  A  party  may  read  any  admlsaton  of  the 
adverse  party  contained  in  a  deposition  taken 
ex  parte,  without  being  compelled  -to  read  the 
whole  deposition. 

Appeal  from  ElUa  coanty  court;  J.  G.  Smith, 
Judge. 

Action  by  William  Winston  and  another 
a;;alDst  S.  H.  Watson.  From  a  judgment  en- 
tered on  a  Terdlct  for  plalntlBIa,  defendant 
appeals.  Rereraed. 

Tbls  xrsM  a  suit  bron^t  In  tbe  ctnmty  conrt 
of  Ellis  connty,  Tex.,  by  appellees,  WllUam 
WliifituD  and  G.  B.  Hlgslnson,  composing  the 
firm  of  Winston  &  Hlgglnson,  against  appel- 
Innt,  S.  H.  Watstm,  for  the  price  of  certain 
goods,  wares,  and  merchandise,  consisting  of 
certain  mantles,  grates,  and  tiling,  alleged  In 
appellees*  flrat  amended  original  petition  (on 
which  tbe  case  was  tried,  to  bare  been  sold 
to  appellant,  at  his  Instance  and  request,  on 
or  altout  Jtme  9,  1890,  for  which  it  was  al- 
leged appellant  verbally  agreed  to  pay  appel- 
leeg,  on  demand,  9266.09;  and  to  this  petition 
a  sworn  Itemized  account,  containing  a  de- 
scription of  tbe  goods,  was  attached,  marked 
"Exhibit  A,"  and  made  a  part  of  the  petition. 
AppelleM  alleged  that  said  goods  had  never 
t>een  paid  for,  and  prayed  Judgment  against 
appellant  for  $2C(f.85,  and  costs  of  suit.  Ap- 
pellant answered  by  first  original  answer  filed 
January  4,  1S07,  and  pleaded  to  said  petition 
a  general  demurrer,  special  demurrers  Xos.  1, 
2.  and  3,  and  a  general  denial:  and  for  fur- 
tlier  answer,  by  special  sworn  plea,  denied, 
noder  oath,  the  Justness  of  each  and  ev^ 
Item  of  the  verified  account  marked  "Exhibit 
A,"  and  made  a  part  of  appellees*  first  amend- 
ed original  petition,  and  alleged  that  each  Item 
was  wholly  unjust;  that  he  never  bought  any 
such  goods,  or  authorized  any  one  for  bim  to 
do  so;  and  further  pleaded,  under  oath,  that 
appellees  claimed  to  have  an  order  for  such 
goods  alleged  to  have  been  signed  by  appel- 
lant, but  that  be  never  signed  such  order,  or 
authorized  any  one  for  him  to  sign  it,  nnd  If 
he  did  sign  such  an  order  It  was  signed  by  the 
fraud  of  appellees  and  Its  agent.  Burgess,  In 
foneealing  from  appellant  the  contents  of 
same.  The  ease  went  to  trial  on  these  plead- 
ings. There  was  a  trial,  with  the  old  of  a 
Jury,  which  resulted  In  a  verdict  for  plaintiffs 
for  $206.95,  upon  which  Judgment  was  duly 
entered.  Defendant  filed  his  motion  for  new 
trial,  which  being  overruled  he  excepted,  gave 
notice  of  appeal,  and  bas  prosecuted  an  ap- 
peal to  this  court 

C.  M.  Supple,  for  appellant  Sberrod  ft  Sin- 
gleton, for  appellees. 

BOOKHOUT,  J.  (after  stating  tbe  facta). 
Appellant  assigns  as  error:  "The  court  erred 
in  admitting  In  evidence  what  purported  to  be 
a  written  order,  which  Is  set  forth  In  defend- 
ant's bill  of  exceptions  No.  3,  embracing  terms 
and  cooditkuu  of  aale  of  goods,  becanse  the 


same  was  not  signed  by  any  one,  and  because 

it  was  not  shown  that  defendant  ever  accepted 
or  agreed  to  terms  thereof,  or  that  he  knew 
of  same,  and  because  It  was  setting  up  a  cause 
of  action  predicated  upon  a  written  order  and 
sole  of  goods,  when  plainttlfs'  first  amended 
wiglnal  petition,  on  which  they  went  to  trial, 
declared  on  a  verbal  <»der  and  sale."  In  June, 
1896,  one  Boze  had  a  contract  with  the  defend- 
ant, 8.  H.  Watson,  to  remodel  the  residence  of 
defendant  The  contract  stipulated  that  Bose 
was  to  furnish  $200  worth  of  mantels  as  a  part 
of  said  work.  One  Burgess  was  agent  of  plain- 
tub,  who  are  manufacturem  of  mantels  at 
Louisville,  Ky.  About  June  9,  1896,  Bose  met 
np  with  Burgess  in  Waxahachle,Tex.,and  told 
bIm  he  had  an  order  for  him  for  mantels  and 
tiling  for  defendant's  house.  Burgess  accom- 
panied Bose  to  the  bouse  of  defendant  and 
Introduced  him  to  the  defendant  and  other 
members  of  tbe  family.  There  was  a  sharp 
conflict  of  testimony  as  to  what  was  said  and 
took  place  in  reference  to  the  order  for  the 
tiling  and  mantels.  Burgess  testified  that  be 
told  defendant  that  be  had  called  to  sell  him 
mantels  and  tiling  for  bis  bouse;  that  defend* 
ant  asked  witness  the  prices,  and  stated  that 
Mr.  Bose  woM  to  fnmlsh  9200  worth  of  man- 
tels and  tiling  at  factory  prices,  delivered  at 
Waxahacble,  and  goods  selected  In  excess  of 
that  amount  were  to  be  paid  for  by  defendant 
Defendant  exidalned  the  reason  he  asked 
about  factory  prices  was  that  he  wished  to  get 
any  commission  to  which  Boze  was  entitled. 
Witness  says  he  told  defendant  that  plaintiffs 
had  nothing  to  do  with  the  contract  between 
defendant  and  Boze.  but  that  plaintiffs  would 
look  to  defendant  and  not  to  Boze.  and  that 
defendant  and  Boze  could  settle  their  own  af- 
fairs. Tbe  mantels  and  tiling  were  selectedt 
amounting  to  $266.95,  and  witness  Burgess 
says  he  wrote  a  description  of  same  in  an  or- 
dCT  form  of  plalntlflTs,  and  banded  defendant 
a  copy  of  this  order.  On  the  trial  plaintiffs  of- 
fered this  order  In  evidence,  to  which  defend- 
ant objected  for  tbe  reasons  above  stated  bi 
the  first  assignment  of  error.  The  comt  over- 
ruled the  objection,  and  admitted  tbe  order 
sheet  in  evidence.  We  do  not  ttilnk  the  court 
erred  In  admlttli^  this  order  sheet  It  was  a 
memorandum  made  at  tbe  time  of  die  transai^ 
tloa.  and  Is  admissible  aa  a  part  of  tbe  tmnk 
actton,  as  tending  to  show  what  did  take 
place,  and  Is  res  geatm.  G<ddnian  v.  Blnm,  OS 
Tex.  641. 

But  appellant  Instate  that  there  were  print- 
ed conditions  and  stipulations  amounting  t» 
a  contract  contained  In  the  order  sbeet  ani1» 
the  order  slieet  not  having  been  signed  by  tbe 
defendant,  It  was  error  to  admit  the  contract 
In  evidence.  As  already  steted,  the  order 
sheet  was  iffoperly  admitted.  TUs  Is  the 
only  point  raised  under  appdlant's  first  as* 
aignment  of  error  pcopettj  beftnre  us;  but  Is 
view  of  our  disposition  of  tbe  case,  and  In 
view  of  another  trial,  we  will  say  that,  upon 
a  proper  objection  being  made,  that  portion 
of  the  papv  whldi  contains  the  Klnted  cor 
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dlttoiu  and  stipulations  should  be  ezclnded 
<rom  the  jury. 

Appellant  further  contends  that  the  court 
in  Its  general  charge  should  have  told  the 
Jury  how  far  they  could  consider  the  writ- 
ten order  as  evidence.  If  appellant  wished  a 
charge  to  the  effect  that  the  Jury  should  not 
consider  the  printed  conditions  and  stipula- 
tions contained  In  the  order  sheet,  and  the 
main  charge  omitted  such  an  Instruction,  ap- 
pellant should  have  asked  a  special  Instruc- 
tion to  cover  this  omission.  Ballard  v.  Per- 
ry's Adm'r,  28  Tex.  Southern  Uotton  Press 
&  Mfg.  Co.  V.  Galveston  Wharf  Co.,  8  WUlson. 
<31v.  Cas.  Ct  Am>.  $  25a 

Appellanl'B  third  assignment  of  error  com- 
plains of  the  ruling  of  the  trial  court  in  ad- 
mitting in  evidence  two  bills  of  lading,  one 
purporting  to  be  Issued  by  the  Missouri,  Kan- 
sas &  Texas  Railway  Company,  and  the  other 
Issued  by  the  Louisville  &  Nashville  Rail- 
way Company,  at  Louisville,  Ky.  There  was 
no  iwoof  of  the  execution  of  these  bills  of  lad- 
ing. Burgess  testified  that  he  did  not  know 
wbo  signed  them,  nor  did  he  know  that  the 
persons  who  signed  them  were  agents  or  em- 
ployds  of  the  respective  railroad  companies. 
Witness  did  not  deliver  the  goods  to  the  rail- 
road companies  In  person,  nor  does  he  know 
that  the  railroads  received  the  goods.  The 
court  erred  in  admitting  the  bills  of  lading  In 
evidence. 

We  do  not  think  the  court  erred  in  permit- 
ting the  introduction  of  the  erldence  of  Bate, 
to  the  effect  that  he  took  the  mantels  and  til- 
ing from  the  railroad  depot  at  Waxahachle, 
and  the  circumstances  under  which  be  took 
them.  We  therefore  ovemile  appellant's 
fourth  assignment  of  error. 

We  think  the  defendant  was  entitled  to 
have  the  contract  between  himself  and  Boze 
Introduced  in  evidence.  But  as  there  was 
«videDce  introduced  as  to  Its  terms  In  refer- 
ence to  the  fliiionnt  of  mantels,  etc.,  he  was 
to  furnish,  appellant  has  not  been  Injured  by 
4his  ruling. 

Appellant's  sixth  assignment  of  error  com- 
plains of  the  ruling  of  the  court  in  permitting 
plaintiffs'  agent  Burgess  to  testify  "that  plain- 
tiffs had  frequently  sold  goods  to  E,  S.  Boze 
prior  to  June  9,  1886,— for  Instance,  for  Dr.  J. 
O.  Fears'  hoose,— but  required  Boze  to  pay 
•cash."  The  testimony  was  that  plaintiffs 
liad  never  in  any  Instance  credited  said  Boze 
for  any  goods,  but  always  required  Boze  to 
pay  cash  for  goods  purchased.  This  evi- 
dence was  objected  to  as  immaterial  and  Ir- 
relevant, and  calculated  to  prejudice  defend- 
snt's  case  before  the  Jury,  and  does  not  bear 
upon  any  Issue  in  the  case.  The  exceptions 
were  overruled,  and  the  ruling  made  the 
sroond  of  a  Mil  of  exceptions.  The  sharp 
contest  In  thla  case  was  whether  the  goods 
were  purchased  by  the  defendant,  Watson,  at 
the  time  they  were  selected,  in  June.  1896,  or 
whether  they  were  purchased  by  Boze,  the 
contractor  enraged  In  remodeling  defendant's 
bouse.   There  was  much  evidence  introduced 


by  each  party  to  snnwrt  their  respective  con- 
tentions. It  was  the  duty  of  the  Jury  to 
settle  this  contest,  but  they  should  settle  l( 
on  legal  evidence.  Whether  the  plaintiffs 
had  or  had  not  ever  bad  previous  dealings 
with  Boze;  whether  they  had  or  had  not 
ever  credited  him,  bnt  made  him  pay  cmA 
for  goods,— was  not  competent  evidence  to 
show  that  idalntiffs  and  defendant  entered 
Into  a  contract  on  June*  9.  1890,  by  which 
plaintiffs  sold  to  defendant,  and  defendant 
purcbased  from  plaintiffs,  the  mantels  and 
tmng  made  the  subject-matter  of  this  suit 
The  court  erred  In  admitting  this  evidence. 

The  court  erred,  as  set  out  in  amieilant's 
eighth  assignmeut  of  error,*  in  'admitting  tes- 
timony, over  defendant's  objection,  tbat  de- 
fendant was  getting  the  beneflt  of  the  man- 
tels; that  he  was  warming  himself  by  them  day 
and  night  It  was  shown  that  the  manteb 
and  tiling  had  been  put  In  place  In  defend- 
ant's house.  This  was  as  far  as  It  was 
proper  to  go.  The  testimony  tliat  defendant 
was  warming  tdmself  by  them  day  and  night 
waM  well  calculated  to  prejudice  defendant's 
case  with  the  Jury. 

Appellant's  ninth  assignment  of  mt>r  com- 
plains of  the  ruling  of  the  court  In  refusing 
to  allow  defendant  to  read  to  the  Jury  certain 
answers  of  one  of  the  plaintiffs  contained  In 
his  deposition,  taken  ex  parte,  as  an  admis- 
sion of  said  witness,  without  reading  all  of 
the  deposition.  The  defendant  had  [vopound- 
ed  Interrogatories  and  taken  the  d^jnaitlons 
of  one  of  the  plaintiffs  ex  parte,  as  iH'escrib- 
ed  by  statute.  Sayles'  Civ.  St.  art  '£239. 
The  defendant  offered  to  read  certain  answers 
of  the  witness.  The  plaintiffs  objected  that 
defendant  could  not  read  a  portion  of  said 
answers  without  reading  the  entire  deposition. 
The  court  sustained  the  objection,  and  re- 
quired defendant  to  read  the  entire  deposi- 
tion If  he  read  any.  This  was  error.  The 
defendant  was  entitled  to  read  any  admission 
contained  In  the  deposition  without  being 
compelled  to  read  the  whole  deposition.  Par- 
ker V.  Chancellor,  78  Tex.  620,  15  S.  W.  157; 
Lacoste  v.  Bexar  Co.,  28  Tex.  420.  The  other 
assignments  of  error  presented  raise  questions 
not  necessary  to  be  considered.  In  view  of 
another  trial  of  this  cause.  For  the  reasons 
above  pointed  out  the  Judgment  of  the  court 
below  Is  reversed,  and  the  canse  remanded 


JONES  et  at  T-.  CCMBflNS. 
(Conrt  of  CItII  Appeals  of  Texas.    Dec  24. 

1897.) 

OlRSISHMBNT— ChaHOB    OF    VsNUr— PBODUCnOH 

OP  Writ— BviDBXCi— ADMissiom. 
1.  In  transferring  garnishment  proeeedincB 
from  the  county  where  the  action  is  broo^t 
to  a  county  where  a  garnishee  resides.  Rev.  St 
1896,  art.  248,  proTiaes  that  plaintiff  may  file 
in  the  latter  court  a  certified  cony  of  "the  pn>- 
ceediogs  In  ^mishment  iDclading  the  plain- 
tiff's application  for  the  writ  and  the  answer 
of  the  garnishee,  and  the  affidavit  coutroventDc 
the  same."  field,  that  the  faUnre  of  the  sut- 
nte  to  enumerate  the  wilt  gamialiniMit  ex- 
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eluded  it  from  its  TeqairementB,  and  it  need  not 
be  filed. 

2.  On  the  trial  of  an  issue  between  plaintiff 
and  garnishee,  the  production  of  the  writ  of  gar- 
nishment is  not  essential  to  plaintiff's  recoTery, 
the  samishee  having  answered. 

3.  Since  die  court  of  a  connty  where  a  gar- 
nishee resides  acgnires  no  Jurisdiction  of  an 
action  begun  against  him  in  another  county  un- 
til all  the  proceedings  required  by  Rev.  St.  1895, 
art.  248,  to  be  transferred,  hare  been  produced, 
failure  to  produce  the  same  at  the  trial  works 
a  dismissal  of  the  action  against  the  garnishee, 
and  not  a  judgment  in  his  favor. 

4.  Original  assessment  lists  are  admissible  la 
evidence  against  the  parties  making  them. 

Apiieal  from  GrafBon  eanmtj  ooart;  J.  B. 
Wood,  Judge. 

Action  by  Jones,  McDuffle  &  Stratton 
against  Mrs.  J.  B.  Cummins,  garnishee.  Ftom 
n  Judgment  in  favor  ol  the  garnishee,  plain- 
tiffs ai^al.  Reversed. 

Wolfe  &  Hare  and  Le^le  &  McReynolds,  for 
Hppellants.  Head,  Dlllard  &  Mose  and  Craw- 
ford &  Oawf ord,  for  appeOee. 

ICAIXEY,  J.  The  appellants  in  Febmary, 
1H!H,  insUtufed  a  suit  In  the  district  court 
of  Dallas  county,  Tex.,  against  AV.  W.  Walk- 
<-r  on  an  action  of  debt.  An  attachment  was 
Kued  oat  against  Walker's  property,  and  a 
writ  of  garnishment  was  sued  out  against 
.'ipliollee,  Mrs.  J.  B.  Cummins,  who  resided 
In  Grayson  county,  Tex.  Mrs.  Cummins  an- 
swered, denying  being  Indebted  to  Walker, 
or  liavlng  in  her  possession  any  effects  be- 
longing to  him.  Tills  answer  was  duly  con- 
troverted by  appellants.  On  February  26, 
1892,  appellants  recovered  a  Judgment  for 
fiieir  debt  against  Walker,  and  on  motion  of 
appellants  the  gamishmmt  proceedings  were 
transferred  to  Urayson  county.  On  a  trial 
fff  the  Issues  in  gaml^ment  Judgment  was 
rendered  for  appellee.  The  trial  Judge  ruled 
that  appellants  would  not  be  entitled  to  re- 
cover unless  they  would  produce  or  offer  in 
evidence  the  writ  of  garnlsbment.  Appel- 
lants failing  to  produce  or  offer  in  evidence 
the  writ  of  garnishment,  the  court  instruct- 
ed a  verdict  for  aj^ellee.  Ai^llants'  first 
assignment  of  error  Is  based  upon  this  action 
of  the  court.  The  record  shows  that  no  copy 
of  the  writ  of  garnishment  was  among  the 
I>apers  of  the  case.  Garnishee's  answer  un- 
<ler  oath  contained  a  statement  that  the  writ 
of  garnishment  was  served  upon  her,  and 
there  was  a  prayer  for  reasonable  attorney's 
fees  for  preparing  the  answer  to  said  writ 
of  garnlsbment  Copies  of  the  original  Judg- 
ment, apidlcation  for  writ  of  garnishment, 
;7nmlshee'8  answer,  and  appellants'  contro- 
verting affidavit,  were  on  file  In  the  district 
<.-ourt  of  Grayson  county,  and  are  contained 
in  the  record  on  appeal.  The  Issue  here 
raised  is  whether  or  not.  In  transferring  the 
proceedings  in  this  character  of  case,  it  is 
necessary  to  embrace  a  copy  of  the  writ  of 
samlshment;  and,  if  so,  Is  it  essential  that 
same  be  introduced  In  evidence  on  the  trial? 
Article  248,  Bev.  St  1885,  reads  as  follows: 
"If  the  garnishee  whose  answer  Is  so  conr 


troverted  be  a  resident  of  some  county  other 
than  that  In  which  the  proceeding  is  pending, 
the  plaintiff  may  file  in  any  court  of  the 
county  where  the  garnishee  may  reside,  hav- 
ing Jurisdiction  of  the  amount  of  the  Judg- 
ment In  tiie  original  suit,  a  duly  certified 
copy  of  such  original  Judgment  and  of  the 
proceedings  In  garnishment.  Including  the 
plaintiff's  application  for  the  writ  and  the 
answer  of  the  garnishee  and  the  affldarit 
controverting  the  same."  Why  the  lawmak- 
ers used  this  language,  "and  of  the  proceed- 
ings In  ganilshment,  hicludlng  the  plaintiff's 
application  for  the  writ  and  the  answer  of  the 
garnishee  and  the  affidavit  controverting  the 
same,"  is  not  altogether  clear.  The  term 
"proceeding  In  garnishment,"  standing  alone, 
would  include  the  documents  enumerated, 
without  their  being  named.  So  there  must 
have  been  some  reason  why  they  were  es- 
pecially mentioned.  The  must  reasonable  so- 
lutlon,  to  our  minds,  Is  that  those  mentioned 
were  all  that  woula  serve  any  useful  puriiuse, 
and  the  legislators  deemed  it  xmnecessary,  as 
well  as  a  useless  expense,  to  require  the  bond 
and  writ  of  garnishment  to  be  transferred. 
The  transfer  of  the  application  for  the  writ  of 
garnishment  was  deemed  essential  to  show 
that  the  court  had  Jurisdiction  of  the  garnish- 
ment proceedings,  and  the  answer  of  the  gar- 
nishee and  controverting  affidavit  were  nec- 
essary E^eadings  to  he  before  the  trial  court 
to  try  the  issues  made  therein.  No  good  pur- 
pose could  be  subserved  by  the  transfer  of  the 
writ  of  garnishment.  The  office  of  the  writ 
is  to  notify  the  ganilsliee  that  the  debt  due 
by  him  to  the  defendant,  or  property  of  the 
defendant  in  his  hnmls,  unist  be  held  by  him 
subject  to  the  payment  of  plaintlfTs  demand, 
If  so  determined  by  the  court.  8  Am.  &  Eng. 
Eac  Law,  p.  1118.  And,  If  the  garnishee 
has  answered,  the  writ  has  served  Its  purpose, 
and  to  Introduce  It  In  evidence  Is  a  usele.ss 
proceeding.  Curtis  v.  Ford,  78  Tei.  262,  14 
S.  W.  614.  We  are  of  the  opinion  that  the 
rule,  "The  expression  of  one  thing  Is  the  ex- 
clusion of  another,"  applies  In  construing  the 
article  under  consideration;  that  the  mention 
of  the  apiillcntion,  answer,  and  controverting 
affidavit  excluded  any  other  document  that 
would  ordinarily  be  Included  In  the  term  "pro- 
ceedings In  gamlslimeut";  and  that  It  was 
not  necessary,  in  transferring  the  proceeding 
to  Grayson  county,  to  Include  a  copy  of  the 
writ  of  garnishment.  Therefore  the  court  be- 
low erred  in  holding  Its  {ffoductlon  on  the 
trial  essential  to  plalntifFs'  recovery.  Under 
no  phase  of  the  case  can  the  instructions  of 
the  court  be  Justified.  The  application  for 
the  writ  of  garnishment  gave  the  court  Ju- 
risdiction of  the  matter,  and  pppellee,  having 
answered  the  writ  of  garnishment,  was  In 
no  position  to  demand  the  production  of  the 
writ  Conld  it  be  held  that  the  production 
of  thewTltwas  essential  to  plaintiffs' recovery, 
the  failure  to  produce  would  not  Justify  a 
judgment  for  the  defendant.  In  such  a  case 
the  proceeding  sbonU  hare  been  dlsmlsaed 
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Inaamucb  as  tbe  trsnafer  of  tbe  pvoceedlngt 
required  by  statute  constitate  tbe  basia  of 
Jurisdiction.  Nor  was  It  luoumbent  upoi 
plabitlffs  to  Introduce  the  writ  In  evldenoe^ 
aa  before  stated. 

Tb»  court  ei-i-ed  In  not  permitting  jtointiffs 
to  introduce  In  evidence  tbe  original  assesa- 
moDt  lUt£  showing  tbe  property  rendered  by 
Mrs.  J.  B.  Cummins  for  tbe  years  1882  to 
ISOO,  InclnslTe.  Tbe  renditions  were  made  by 
ber  In  person,  and  sworn  to.  Tbe  state- 
ments of  parties  to  tbe  suit,  when  pertinent* 
are  always  admissible  against  tbem;  and  we 
see  no  diOference  between  assessment  lists, 
when  signed  by  tbe  parties,  and  other  state* 
meuts.  It  has  been  beld  tliat  tax  rolls  sm 
not  admissible  as  declarations  sgalnst  a  par- 
ty (Greer  v.  Drug  Co.,  1  Tex.  CIt.  App.  634, 
20  S.  W.  1127),  and  properly  so,  because  such 
rolls  are  made  by  tbe  assessor  or  by  his  di- 
rection, are  but  copies  of  the  original  list, 
and  are  not  binding  upon  tbe  party.  Tbe 
contents  of  the  assessment  lists  were  mate- 
rial in  BU£^ort  of  appellants'  contention,  and 
should  have  been  admitted  In  eTideoce.  T!ie 
judgment  Is  reTersed,  and  tbe  cause  remanded. 


WILLIAMS  T.  LOVB. 
(Oonrt  of  Appeals  of  Indian  Terrlt«T.  Jan. 
14,  1898.) 

Trial— Spbciaz.  VBRnicrs— SorFicisscT. 

1.  IJansf.  Dig.  Ark.  {  BlAl,  provides:  "A 
eial  verdict  is  that  by  which  the  jury  finds  the 
facts  only.  It  must  present  the  facts  as  estab- 
lished by  the  evidence,  and  not  the  evidence  to 
prove  them,  and  they  must  be  so  presented  as 
tliat  nothing  ranains  .to  tbe  court  out  to  draw 
from  them  conclusions  of  law."  Hdd,  that 
when  neither  party  has  requested  a  special  ver- 
dict, and  the  jury  unequivocally  disa^ee  on  a 
Kenerat  verdict,  the  court  may  afterwards  sub- 
mit questions  to  the  Jury  ealttng  for  «  special 
verdict  aiouet  by  which  Ijie  jury  finds  the  facts 
only. 

2.  If  the  jury's  finding  of  fact  are  sufDclent- 
1t  numerous  and  explicit,  and  leave  nothing  (or 
uie  court  to  do  but  to  determine  questions  of 
law,  they  constitute  a  special  verdict. 

Appeal  from  the  United  States  court  for 
the  Southern  district  of  the  Indian  Territory; 
before  Justice  Kllfore,  April  29,  1886. 

Action  by  Simon  Love  against  &  Ii.  WC- 
Ilams  and  others.  From  a  Judgment  In  favor 
of  plaintiff  against  defendant  WUllama,  the 
latter  appeals.  Affirmed. 

On  tbe  14th  day  of  September,  1885,  before 
the  United  States  commissioner  at  PurceU, 
Ind.  Xer.,  Simon  Love,  tbe  appellee,  herein- 
after called  tbe  plalntifF,  brought  his  action 
against  B.  L.  Williams,  the  appellant,  called 
hereinafter  defendant,  and  William  Doug- 
lass, Sr.,  and  William  Douglass,  Jr.,  for  la- 
bor performed  and  money  expended  for  them 
from  October,  1802,  to  April,  1883.  On  tbe 
27tb  day  of  September,  1890.  defendant  Wil- 
liams filed  his  separate  answer,  specifically 
denying  bis  Indebtedness  to  said  Love  In 
any  sum  of  money  whatever,  denied  ever 
employing  said  Lot*  at  any  time  to  pui^ 


ebase  and  feed  cattle,  or  anthorlaed  any  one 

to  80  employ  blm;  that  he  had  no  Interest 
In  such  cattle.  Trial  was  had  on  September 
27th,  and  judgment  was  rendered  in  favor 
of  defendant  WlUlams  twr  hla  costs.  In  due 
time  plaintiff,  Love,  perfected  bis  appeal  to 
tbe  United  States  court  of  tbe  IndlJUi  Terri- 
tory at  FurcelL   Trial  of  the  cause  was  had 
at  the  April,  1896,  term,  before  a  jury.  The 
record,  on  page  (t,  states  that  the  Jury,  hav- 
ing retired  to  deliberate,  and  the  hoor  of  ad- 
journment having  arrived,   returned  Into 
open  court,  stating  that  they  wanted  fur- 
ther time,  and  the  court  (by  agreement  of 
counsel)  permitted  tbem  to  separate  over 
night,  and  tbe  ense  was  continued  nntn  next 
day.    At  a  subsequent  part  of  tbe  recOTd 
(page  14)  It  is  stated  that,  after  they  hod 
long  considered  their  verdict,  aald  Jury  re- 
turned Into  court,  and  annonnoed  their  in- 
ability to  agree  on  a  verdict,  and  asked  to 
be  discharged  from  the  further  considera- 
tion of  the  case,  and  that  thereupon  coun- 
sel for  Love  prepared  certain  qnestions  for 
tbe  jury  to  answer,  and  asked  the  court  to 
submit  them  to  be  answered,  and  the  court, 
over  tbe  objection  of  counsel  for  defendant 
Williams,  submitted  the  qnestltms  to  the 
Jury.   It  is  Immaterial  wbieh  of  these  stste- 
ments  Is  correct,  as  It  Is  conceded  that  tbe 
Instructions  were  asked  and  given.  The 
court  gave  the  following  Instruction,  as  re- 
quested: "The  jury  are  Instructed  that  tbey 
are  authorized  to  make  a  finding  on  each  of 
the  foregoing  special  Issues  submitted  here- 
in In  tbe  nature  of  questions,  by  responding 
to  each  separately.  Ton  will  write  your  an- 
swers under  each  qnestion.   O.  B.  Kilgore. 
Judge."  To  which  Instruction  defendant  ex- 
cepted.   After   consideration   thereof,  tbe 
Jury  returned  tbe  following  as  their  flndlngs 
of  fact  upon  each  of  the  questions  submit- 
ted,  as  follows:  "(1)  Did  tbe  defendant  WU- 
Itams  know  of  and  agree  to  the  employment 
of  the  plaintiff.  81  Love?   Ana.  Yes.  (3) 
Was  the  defendant  WlUlsms  acting  for  him- 
self, or  was  he  acting  as  agent  for  OlazIerT 
Ans.  For  Glasler.   (8)  If  Williams  was  sct- 
Ing  as  agent  for  Glader,  did  he,  or  any  one 
for  him,  Inform  tbe  plaintiff,  Lore,  tliat  he 
was  acting  only  as  agent?    Ans.   No.  f4> 
How  much,  if  anything.  Is  due  the  plalntirr. 
I^ve?    Ans.  |14«."    All  said  answers  be- 
ing signed  "J.  S.  Bwing,  Foreman."  And  up- 
on said  answers,  the  court  "ordered,  ad- 
judged, and  decreed  that  tbe  plaintiff,  Simon 
Love,  do  have  and  recover  from  the  defend- 
ant S.  L.  Williams  tbe  sum  of  $146,  together 
with  all  costs  In  this  behalf  expended;  for 
which  let  execution  issue."   In  due  time  de- 
fendant Williams  filed  bis  motion  to  set  aside 
and  vacate  the  judgment  and  to  grant  a  new 
trial,  which  motion  was  overruled,  and  ex- 
ception thereto  allowed.   On  the  9th  day  of 
May.  1896,  said  defendant  filed  his  motion 
for  an  appeal,  which  was  granted,  and  de- 
fendant Williams  was  allowed  90  days  to 
iw^are  and  file  hit  bill  (tf  e»!^tiiHiit  and  be 
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brings  said  cause  to  this  court  for  nrlvw  of 

errors  itatcd  Id  the  record. 

Geo.  M.  Miller  and  C.  L.  Herbert,  for  appel* 
lent.  D.  B.  Darldaon.  W.  B.  Jcdmson,  and  A, 
C  &  Lee  Grace,  for  appellee. 

SPRINQEB.  a  J.  (after  BUtlng  the  facts). 
The  counsel  for  appellant  In  this  case  con- 
tend that  the  court  b^w  erred  In  aubnUt- 
ting  the  questions  set  forth  In  the  state- 
ment of  this  case  to  the  Jury,  for  the  rea- 
Bous,  as  ajle^^ed,  that  neither  party  had  re- 
quested a  special  verdict  and  the  Jury  un- 
equivocally dlsaereed  on  a  general  verdict, 
Ro  that  any  que^(»u  submitted  to  them  at 
such  time  and  In  such  manner  could  only 
call  for  a  special  finding;  that  a  Jury  can  be 
required  by  the  court  to  return  a  special  find- 
ing only  In  a  case  In  which  they  render  a 
general  verdict  To  support  this  contention, 
counsel  for  appeOant  cite  sections  6142,  &143» 
of  Mansfield's  Digest,  and  certain  cases  re- 
ported la  Tolumes  40,  50,  and  5%  of  the  re- 
ports of  the  supreme  court  of  the  state  of 
Arkansas  (see  Tolumes  7  and  18  S.  W.);  also 
Thomp.  Trials,  |  2C77.  In  order  to  under- 
stand fully  the  law  In  regard  to  special  and 
general  verdicts.  It  will  be  necessary  to  con- 
Klder  sections  614&-514S  of  Mansfield's  Di- 
gest. These  sections  are  as  follows: 

"Sec.  5140.  The  verdict  of  a  Jury  Is  either 
general  or  spcclaL  A  general  verdict  Is  that 
by  which  they  pronounce  geuerally  upon  all 
or  any  of  the  IssuM,  either  in  favor  of  the 
plaintiff  or  defendant. 

"Sec  5141.  A  special  verdict  Is  that  by 
which  the  Jury  finds  the  facta  only.  It  must 
present  the  facts  as  estabUshed  by  the  evi- 
dence, and  not  the  evidence  to  prove  them, 
snd  they  must  be  so  presented  as  that  nothing 
remains  to  the  court  but  to  draw  from  them 
condnsloDs  of  law. 

"Sea  6142.  In  all  actions  the  Jury,  In  their 
descretlon,  may  render  a  general  or  special 
verdict,  but  may  be  required  by  the  court,  In 
any  case  in  which  they  render  a  general  ver- 
dict, to  find  specially  upon  particular  ques- 
tions of  fact,  to  be  stated  In  writing.  This 
Biwdal  flndlng  Is  ta  be  recorded  with  the  ver^ 
diet 

"Sec  5143.  When  the  special  flndlng  of  focts 
I«  Inconsistent  with  the  general  verdict,  the 
fonnor  controls  the  latter,  aiul  the  court  may 
give  Judgmenk  accordingly." 

From  tbese  sections  It  wlU  aK>ear  that  the 
verdict  of  a  Jury  may  be  either  general  or 
qiedaL  A  general  verdict  Is  d^ned  by  the 
Ftatute  to  be  that  by  which  the  Jury  pro- 
notmce  generally  upon  aU  or  any  of  the  Issues, 
E^ltlicr  In  favor  of  the  plalnttCC  or  defmdant 
A  special  verdict  Is  defined  to  be  that  by 
vhlch  the  Jury  finds  the  facts  only,  and  the 
statute  points  out  In  section  5141  how  this 
Bpedal  verdict  of  finding  the  facta  only  must 
be  presented.  It  will  be  observed  from  ref- 
erence to  this  section  that  the  facts  must  be 
10  presented  as  that  nothing  remains  to  the 


court  but  to  draw  fnna  tbem  eonelvstoBs  of 
law.  Then  foUows  section  5142,  In  which  M 
is  provided  that  a  Jury,  In  their  discretifm, 
may  render  a  gai«al  or  fecial  verdict,  bMfe 
they  may  be  required  by  the  court.  In  any 
case  in  which  they  render  a  general  verdict; 
to  find  specially  upon  particular  facts.  This 
special  finding  should  be  recorded  with  the 
verdict  The  reason  for  recording  this  sjie- 
clal  flndlng  la  explained  In  the  next  section— 
514a— of  Mansfleld's  Digest  When  the  sp&> 
dal  flndlng  of  fact  Is  Ineonslstent  with  ths 
general  verdict,  the  spedal  flndlng  coutrolA. 
Counsel  for  appellant  ignore  Uie  authority 
given  In  section  6141  to  the  Jury  to  return  a 
special  verdict  by  which  the  Jury  finds  tb« 
facts  only.  In  the  closing  paragraph  of  ap- 
pellant's bri^,  reference  Is  made  to  seetlon 
1310  of  Mansfield's  Digest;  which  section  Is  as 
follows:  "Sec.  1316.  When  the  facts  In  a  spe- 
del  verdict  are  Insuffldently  found,  the  su- 
preme court  may  remand  the  cause,  and  or- 
der anothw  trial  to  ascertain  the  facts."  The 
converse  of  this  proposition  Is  that,  when  the 
facts  in  a  special  verdict  are  sufficiently  found, 
the  appdlato  court  would  have  no  oocaaloa  to 
remand  the  cause  for  another  trial.  The  sec- 
tion of  Thompson  on  Trials,  cited  by  counsel 
for  appellant  Is  as  follows:  "Sec.  26T7.  An- 
swers Without  General  Verdict— If  the  Jury, 
either  under  Instructions  or  not  ^nld  return 
answers  to  the  tntenogatorlea  without  return- 
ing a  general  verdict  they  cannot  be  consid- 
ered, and  are  a  nullity,  requiring  a  new  trial 
to  be  granted,  unless  the  findings  of  facts  are 
numerous  and  explicit  enough  to  constitute  a 
special  verdict."  From  tbis  section  it  Is  ap- 
parent that  if  the  findings  of  fact  are  numer- 
ous and  explicit  enough  to  constltote  a  special 
verdict  they  will  be  sufficient  Mansfield's 
Digest  has  speciaUy  provided  tbat  the  siwclal 
verdict  may  be  returned  by  tbe  Jury,  and  in 
a  Bpedal  verdict  the  Jury  flnds  the  facts  only. 
If  such  findings  of  fact  by  tbe  Jury  leave 
nothing  for  the  court  but  to  determine  ques- 
tims  of  law,  tbe  verdict  of  the  Jury  has  ac> 
complished  everything  that  could  be  accom- 
plished by  a  Jury  trial. 

Counsel  for  appellant  have  dted  In  support 
of  their  position  ontain  decisions  of  tbe  su- 
prane  court  of  the  state  of  Arkansas.  Tbe 
first  case  dted  la  that  of  Railway  Co.  v.  Miles, 
40  Ark.  288.  In  tbat  case  special  Issues  were 
snlxnltted  to  the  Jury,  and,  tn  addition  to  the 
general  verdict  tor  the  plaintiff,  findings  upon 
these  issues  were  returned  Into  court  There 
was,  therefore.  In  that  case,  a  general  verdict, 
and  i^edal  findings  of  fact,  and.  It  appearing 
to  the  court  that  the  special  findings  of  fact 
were  inconsistent  with  the  general  verdict, 
they  disptaced  the  general  verdict.  That  was 
all  that  was  decided  In  the  case,  ami  It  Is 
founded  upon  the  express  letter  of  the  8ta^ 
ute,  as  will  be  seen  1^  reference  to  section 
5143  of  Mansfield's  Digest.  Tbe  next  case  dt- 
ed to  support  appellant's  contention  Is  tbat  of 
Dyer  v.  Taylor,  .TO  Ark.  314,  7  S.  W,  2S8.  In 
tbat  case  the  Jury  failed  to  agree  upon  tbe 
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questions  of  furt  nibmlttted  to  them,  and  re- 
torned  a  general  Tenllct  In  favor  of  tlw  de- 
fendant The  court  did  not  regard  this  as  er- 
ror, and  the  Judgment  was  affirmed.  The  next 
ease  cited  is  that  of  Railway  t.  Oaninan,  62 
Ark.  617, 13  8.  W.  280.  In  that  case  the  jory 
failed  to  agree  upon  the  special  Interrogato- 
ries Bnlunitted  to  them,  hut  found  a  general 
verdict  Neither  of  these  Arkansas  cases  Is  In 
point,  nor  controls.  The  court  Is  of  the  opin- 
ion that  the  questions  of  fact  submitted  to  the 
Jury  in  the  case  at  bar,  on  the  request  of  the 
appellee,  submitted  to  the  jury  all  the  Issues 
of  fact  upon  which  It  was  the  province  of  the 
jury  to  pass.  When  these  facts  were  found 
tqr  the  Jury,  nothing  remained  for  the  trial 
court  but  to  enter  a  Judgment  based  upon  the 
findings  of  fact  by  the  jury.  The  Judgment 
of  the  court  below  is  therefore  affirmed. 

CIiA"XTON,  THOMAS,  and  TOWNSEND,  JJ., 
concur. 


PARKER  et  al.  t.  UNITED  STATES. 
<Conrt  of  Appeals  of  Indiaa  Territory.  Jan. 
14,  1898.) 

Laroext— BviUBMCB  OF  Otiiek  Crimbs— Hkabsat 

— OBJEOriOHS— TrIAI.— BXCLUOINO  WlT- 

Kcsssa — Rbmarkb  or  CotTmsL. 

1.  To  identify  two  cattle  lold  by  defendants 
with  the  cattle  charged  to  have  been  stolen  by 
them,  evidence  that  two  other  cattle  sold  by 
them  at  the  same  time  were  stolen  property 
taken  from  persons  other  than  the  proBecutor, 
and  at  or  about  the  same  time  as  the  others, 
bat  which  evidence  did  not  show  that  they 
were  tit  ken  at  or  about  the  same  place,  was  in- 
admissible. 

2.  In  a  prosecution  for  the  larceny  of  cattle, 
a  witness,  in  describing  a  cow,  said  that  the 
owner  had  told  bim  what  kind  it  was,  and,  as 
he  remem tiered,  it  was  a  light-red  one.  An- 
other witness  testified  that  he  knew  a  certain 
person  had  lost  a  cow,  because  the  owner  had 
told  him;  and,  in  answer  to  the  question  wheth- 
er he  knew  that  the  cow  had  been  recovered, 
witness  satd  the  owner  told  him  that  he  got 
Et  back.  The  testimony  was  objected  to,  not 
specifically  as  hearsay,  but  merely  as  "incom- 
petent, irrelevaut,  and  immaterial."  Heltl,  that 
it  should  nevertheless  have  been  stricken  out. 

8.  A  remurk  of  counsel  in  the  conduct  of  a 
case  will  not  be  noticed  on  appeal  unless  an  ob- 
jection thereto  has  been  made,  a  ruling  obtain- 
ed, and  an  exception  saved. 

4.  After  the  court,  at  the  request  of  the  prose- 
cution In  a  larceny  case,  had  ordered  witnessea 
excluded  from  the  court  room,  a  witness  remain- 
ing therein  during  the  trial  was  permitted  to 
testify.  The  jury  were  not  Instructed  that 
they  mi^ht  consider  the  fact  of  his  so  remain- 
ing aa  affecting  tbe  credibility  of  his  testimony, 
no  request  ha^'ing  been  made  for  auch  a  charge. 
Betd  not  an  abuse  of  discretion. 

Appeal  from  the  United  States  court  tcr 
tbe  Southern  district  ot  tbe  Indian  Territory; 
before  Justice  KUgor^  April  S,  1887. 

Wilson  Parker  and  Dan  Shlpman  were  con- 
victed of  larcmy,  and  they  appeoL  Re- 
versed. 

On  the  20th  day  of  October,  1806,  an  in- 
dictment was  returned  Into  the  United  States 
eourt  for  tbe  Southern  district  of  the  Indian 


ToTltory  against  the  appellanta,  WQsod 
Parker  and  Dan  Shlpauan,  chargb^  tliem 
Jointly  with  the  larceny  of  two  head  of  cat- 
tle, the  property  of  one  W.  B.  HoistnL  On 
^rU  8,  1807,  the  case  was  tried,  resulting  in 
a  verdict  of  guilty  against  both  defendants. 
A  motion  for  a  new  trial  was  filed»  oremiled. 
and  exceptions  saved.  The  defendants  were 
then  duly  soitenced.  Mo  objections  were 
made  to  the  form  of  tbe  indictment,  w  to 
the  charge  of  tbe  court  There  are  18  aa- 
slgnments  of  error.  The  first  to  the  tenth. 
Inclusive,  and  the  twtifth  and  dUrteeath, 
present  objections  to  the  admissibility  of  ev- 
idence, and  assign  errors  upon  two  grounds: 
First,  that  the  statements  of  certain  witness- 
es were  hearsay;  and,  second,  because  of 
the  Incompetency,  Irrelevancy,  and  Immate- 
riality of  certain  other  evidence.  The  elev- 
enth assignment  Is  that  the  court  erred  In  al- 
lowing a  certain  witness  to  testify  who  hnd 
not  been  placed  under  the  rule,  but  had  re- 
mained within  the  hearing  ot  the  other  wit- 
nesses while  testifying.  Ttie  fifteenth  to  tbe 
eighteenth,  inclusive,  are  that  the  court  erred 
In  overruling  defendants'  motion  for  a  new 
trial.  The  second  assignment,  iKSldea  set- 
ting up  the  admission  of  certain  incompetent 
evidence.  Is  that  the  court  erred  in  not  sus- 
taining the  defendants*  objection  to  a  certain 
side-bar  remark  made  by  the  United  States 
attorney  during  the  trial.  Upon  tbe  trial 
the  prosecution  proved  by  competent  evi- 
dence that  Henson,  the  prosecutii^  witness, 
had  two  head  of  cattle  stolen  from  him.— 
one  a  deep-red  cow,  branded  U,  and  the 
other  a  black  heifer,  unmarked  and  nnbraml- 
ed;  that  these  cattle,  when  taken,  were  run- 
ning In  the  field  or  pasture  of  one  Misner; 
that  the  cow  had  never  been  recovered,  but 
that  the  black  heifer  was  afterwards  found 
In  the  possession  of  one  Arthar  James,  and 
from  him  was  recovered  by  the  owner. 
There  was  no  competent  testimony  showing 
bow  James  became  possessed  of  her.  It  was 
proven  that  shortly  after  the  larceny  of  the 
cattle  the  defendants  drove  and  sold  to  Pol- 
lard four  head  of  cattle,  two  of  them  resem- 
bling the  stolen  ones.  The  other  two  wen* 
white  cows.  Pollard  butchered  the  red  cow. 
and  one  of  the  white  ones.  The  other  white 
one  strayed  away,  and  has  never  been  re- 
covered by  blm.  He  sold  the  black  heifer 
to  one  Grim.  Crlm  testified  that  he  bouj^bt 
tbe  beif&r  from  Pollard,  and  sold  her  to  one 
Daube.  Neltber  Daube  nor  James  were 
placed  upon  the  stard.  The  only  evidence 
of  the  Identification  of  this  heifer  as  being 
the  one  whicli  the  defendants  aold  to  Pol- 
lard Is  the  description  given  of  her  by  Hen- 
son,  the  owner,  and  by  Pollard.  t<^ther 
with  the  statement  of  Henson  that  shordy 
after  he  missed  his  cattle  from  tbe  range, 
having  learned  that  Pollard  had  bought  cat- 
tle answering  the  description  of  his.  he  went 
to  him,  and  got  from  him  such  Information 
as  led  him  to  go  to  James  for  the  animal, 
and  there  found  her.   Tbe  identification  of 
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tbe  red  eow  depended  entirely  upon  the  de> 
ecrlptton  given  of  her  1^  the  owner  and  Pol- 
lard. Henson,  of  coune,  save  an  exact  de- 
■crlptlon  of  his  stolen  cattle,  hot  he  had 
oe7er  seen  them  hi  the  possesidon  ot  defend- 
ants;  hnt  PoUard  waa  unable  to  accurately 
describe  them.  He  knew  that  he  had  bought 
of  the  defoidanta,  shortly  after  the  larceuy, 
together  with  two  others,  cattle  ot  the  gen- 
eral descrlptioa  of  the  stolen  raies.  The 
heifer  had  no  marits  or  brands  upon  her, 
and  he  did  not  remember  those  of  the  cow. 
The  defendants  had  nerer  been  aeen  ^th 
the  cattle,  exc^  at  the  butcher's  pen.  The 
prosecution,  to  secure  a  conrlctloD,  relied 
inaiDly  upon  the  ftict  that  these  stolen  cat- 
tle were,  recently  siter  the  theft,  found  In 
the  possessloD  of  the  defendants;  and,  inas- 
much as  they  (the  defendants)  were  claim- 
ing that  the  cattle  which  they  had  sold  to 
Pollard  were  different  from  the  stolen  ones, 
the  guestlou  of  Identification  became  the 
most  Important  one  In  the  case.  It  was  the 
coutested  point.  If  the  cattle  In  the  defend- 
ants' possession  recently  after  the  larceny 
were  the  stolen  ones,  then  there  was  no  ex- 
planation of  their  pnssession.  The  defend- 
ants Introduced  a  number  of  witnesses  who 
testified  to  facts  tending  to  show  that  the 
heifer  had  been  raised,  from  a  calf,  by  them, 
and  that  they  bad  purchased  the  cow  from 
a  man  by  the  name  of  Joy,  and  that  she  had 
nerer  been  owned  by  the  prosecuting  wit- 
ness, and  therefore  the  cattle  which  they  ad- 
mitted to  have  sold  to  Pollard  were  not  the 
stolen  ones.  The  case  was  a  close  one.  l^ie 
Identification  of  the  stolen  property  was  not 
perfect.  It  Is  obvious  that  under  these  dr- 
cmnstances  It  was  Important  for  the  dis- 
trict attorney,  If  he  had  any  evidence  upon 
the  question  of  the  Identification  of  the  stol- 
en cattle,  by  which  he  coulb  rebut  the  evi- 
dence of  the  defense,  to  Introduce  It  before 
the  Jury.  For  this  purpose  (that  Is,  for  the 
purpose  of  more  clearly  Identifying  the  cat- 
tle sold  to  Pollard  as  belnp  the  stolen  ones), 
ond  to  rebut  the  testimony  of  the  defendants 
that  tbey  bad  bought  one  and  had  raised  the 
other,  he  was  permitted,  over  the  objection 
of  the  defendants,  to  Introduce  evidence  of 
the  fact  that  two  white  cows  belonging  to 
other  owners,  found  In  the  possession  of  the 
defendants,  with  the  alleged  stolen  ones,  and 
sold  by  them  to  Pollard,  were  also  stolen 
property,  taken  from  a  range  at  or  about  the 
same  time  that  the  others  were  taken  from 
the  Misner  field.  The  evidence  failed  to 
show  that  the  two  sets  of  cattle  were  taken 
from  or  almut  the  same  place.  The  compe- 
tency of  this  testimony  Is  the  principal  ques- 
tion raised  by  the  assignments  of  error. 
Conceding  that  the  proof  was  sufficient  to 
show  that  the  two  white  cattle  were  found 
In  the  possession  of  the  defendants,  that 
they  were  stolen  property,  and  that  they 
were  taken  at  or  about  the  same  time  with 
those  alleged  to  have  been  stolen,  without 
any  evidence  that  they  were  taken  from  or 


about  the  aame  {dace,  waa  tt  admta^le  la 
this  case  for  any  purpose? 

a  B.  Kttidrick,  J.  a  Graham,  Henry  M. 
Fnrman,  O.  U  Herbert;  and  Jesse  H.  Hill,  for 
appellanta.  A.  a  Omce  and  O.  Q.  Oahnea, 
for  the  United  Statea. 

CLAYTON,  J.  (after  stating  the  facts).  It 
Is  unquestionably  the  law  that,  while  proof  of 
other  independent  crimes  Is  not  admissible  to 
establish  the  guilt  of  the  defendant  of  the  of- 
fense on  trial,  yet,  under  certain  circumstan- 
ces, other  crimes  may  be  proven.  In  cases  of 
larceny.  If  properly  connected,  the  proof  that 
other  stolen  property  was  found  In  the  pos- 
session of  the  defendant,  with  the  property 
charged  to  have  been  stolen.  Is  admissible  for 
either  of  four  purposes:  (1)  To  prove  feloni- 
ous Intent;  (2)  to  prove  that  the  alleged  theft 
was  a  part  of  a  continuous  transaction  or 
scheme  of  larceny;  (3)  to  Identify  the  defend- 
ant; (4)  to  Identify  the  stolen  property.  In 
all  of  these  cases,  however,  it  must  not  only 
he  shown  that  the  defendant  was  found  in 
possession  of  the  property,  and  that  It  was 
stolen;  but,  In  addition  thereto,  It  must  ap- 
pear from  the  proof  that  there  was  some  con- 
nection between  It  and  the  property  chained 
in  the  indictment  to  have  been  stolen.  If 
nothing  be  shown  but  that  It  was  In  the  de- 
fendant's possession,  then  It  Is  hiadmlsslble  In 
every  case,  because  it  tends  to  prove  nothing 
but  another,  and  a  separate  and  independent, 
larceny.  If,  In  addition  to  the  fact  that  the 
stolen  property  was  found  In  possession  of 
the  defendant  recently  after  the  alleged  lar- 
ceny, it  be  shown  that  It  had  been  stolen  at 
or  about  the  same  time  and  place  as  that 
charged  to  hare  t>een  stolen,  then  It  la  admis- 
sible In  all  of  the  cases,  because,  under  the  cir- 
cumstances of  each  case.  It  tends  to  prove  the 
matter  In  controversy.  Cases  arising  under 
the  first  proposition  are  usually  those  where 
the  taking  by  the  acccused  of  the  alleged  stol- 
en property  Is  admitted  or  clearly  established, 
and  the  defense  Is  Interposed  that  It  was  taken 
under  some  claim  of  right,  or  color  of  title, 
or  through  some  mistake  or  misapprehension. 
In  such  case,  for  the  purpose  of  proving  the 
Intent,  the  prosecution.  In  rebuttal,  may  show 
that,  at  the  time  defendant  was  found  with 
the  property  in  question,  he  was  In  possession 
of  other  property  stolen  about  the  same  time 
and  place.  Under  the  second  proposition,  It 
may  be  shown  that  the  alleged  stolen  prop- 
erty was  found  In  the  possession  of  the  de- 
fendant, together  with  a  number  of  other 
stolen  articles,  taken  at  different  times  and 
places,  not  too  remote  from  the  time  and  place 
of  the  alleged  larceny,  not  for  the  purpose  of 
showing  that  the  defendant  la  a  common  thief, 
or  of  proving  an  Independent  crime  against 
him,  but  as  tending  to  show  that  the  alleged 
taking  was  a  part  of  a  continuous  transac- 
tion or  scheme  of  larceny,  and  thus  shedding 
light  on  the  tranractlon  in  controversy.  Cases 
arising  under  the  third  proposition  are  genr 
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aJIy  tboae  wbere  tlie  larceny  1b  admitted  or 

established,  and  the  defendant  has  been  seen 
with  the  alleged  stolen  property,  but  under 
such  circumstances  as  that  be  was  not  recog- 
nized by  the  vltness,  as,  If  he  were  a  stran- 
ger to  him,  or  was  In  disguise,  or  seen  In  the 
nighttime;  or.  It  may  occur  in  cases  where 
no  one  has  seen  the  defendant  In  possession 
of  the  property  allied  to  have  been  stolen, 
bpt  the  drcumstancea  point  to  bis  guilt,  with- 
out clearly  identifying  blm.  In  such  case, 
proof  of  other  stolen  property  having  been 
found  in  his  possession  shortly  after  the  theft, 
taken  about  the  same  time  and  place.  Is  ad- 
missible for  the  purpose  of  identifying  blm. 
The  case  of  Long  t.  State,  11  Tex.  App.  387, 
Is  a  good  Illustration  of  cases  of  this  kind. 
In  that  case  the  court  say:  "The  court,  over 
the  objections  of  defendant,  permitted  proof 
that  other  stolen  cattle  were  in  the  bunch  with 
which  the  cowcharged  to  have  been  stolen  was 
driven  to  Seguln.  In  this  there  was  no  error, 
in  view  of  the  peculiar  facta  of  this  case.  The 
most  difficult  thing  on  the  part  of  the  prose- 
cution was  to  connect  defendant  with  the 
possession  of  the  cow  charged  to  have  been 
stolen.  To  do  this.  It  was  necessary  to  de- 
scribe and  Identify  the  herd  with  whlcb  she 
was  when  taken  to  Segcin,  To  do  this,  evi- 
dence that  other  cattle  from  the  same  range 
were  taken  at  the  same  time  was  proper. 
Some  of  the  state's  witnesses  were  able  to 
identify  the  herd,  but  not  the  cow  in  ques- 
tion; others,  the  herd,  and  stated  the  fact 
that  the  cow  charged  to  have  been  stolen  was 
with  it  The  herd  being  thus  identified,  the 
state  attempted  to  connect  the  defendant  with 
It  (the  herd);  thus  showing  his  connection 
with,  or  possession  of,  the  animal  charged  to 
have  been  stolen.  We  are  of  the  opinion  that, 
under  the  circumstances  of  this  case,  these 
facts  were  admissible;  but,  most  evidently,  it 
was  the  duty  of  the  court  to  have  Informed 
the  Jury  of  the  purpose  for  whldb  this  evi- 
dence was  admitted."  If  the  larceny  of  the 
alleged  stolen  property  be  proven,  but  the 
identity  of  the  defendant  Is  in  doubt,  then,  if 
the  fact  that  other  property  which  bad  been 
taken  was  stolen  at  the  same  time  and  place, 
and  was  found  In  the  possession  of  defend- 
ant shortly  after  the  larceny,  be  established, 
Inferentially  he  Is  the  man  who  took  It  alL 
In  the  case  of  Long  v.  State,  supra,  the  fact 
that  the  defenilant,  shortly  after  the  larceny, 
was  found  in  possession  of  other  cattle,  wheth- 
er stolen  or  not,  which  the  unrecognized  man 
was  seen  driving  with  the  cattle  alleged  to 
trave  been  stolen,  would  have  been  competent 
proof  for  the  purpose  of  Identifying  him  as 
the  man  who  was  seen  driving  the  stolen  cat* 
tie:  but  it  would  not  have  been  competent  to 
have  proved  that  these  other  cattle  were  stol- 
en, but  for  the  fact  that  they  were  taken 
from  the  same  range,  and  at  the  same  time, 
with  those  in  controversy.  Cases  arising  un- 
der the  fourth  proposition  usually  occur  when 
the  alleged  stolen  property  found  In  the  pos- 
aesti<m  of  the  defendant  !■  aimllar  to  othen  of 


that  class,  but  without  marks  of  IdenUaatlon 
whereby  It  may  be  diatlngalstaed.  or  the 
brands  and  marks  may  have  been  destroyed, 
or  the  property  m  mutilated  as  to  leave  U 
without  loeana  of  identification.  In  sDcb  cee- 
ee,  proof  that  the  defendant,  recently  aftv 
the  larceny,  was  In  poesession  of  otfaw  sbAen 
property,  taken  about  the  same  time  and  place, 
la  admissible  for  the  purpose  of  Identifying 
that  which  la  In  controversy,  and  found  In  bia 
possession.  If  the  property  named  In  tbe  In- 
dictment be  shown  to  have  been  stidea,  bat 
the  identity  of  that  found  in  poeseaston  of  tbe 
defendant,  claimed  to  be  the  stolen  property, 
la  In  doubi;  then  the  fact  that  he  waa  found 
with  other  stolen  property,  which  had  been 
taken  from  or  about  the  same  place,  and  at 
the  same  time,  would  so  connect  the  two  ar- 
ticles as  that  tbe  Id&atlfication  of  one  would 
tend  to  Identify  the  other;  but  If  not  Uken 
from  or  about  the  same  place,  although  It 
may  have  been  taken  at  the  same  time,  and 
found  In  the  possession  of  tbe  defendant,  it 
would  have  no  such  tendency,  and  therefore 
for  tiiaC  purpose  tbe  proof  of  It  would  be  in- 
admissible. In  the  case  before  ua  the  proof 
tends  to  show  that  the  two  white  cowa  of  Ad- 
ams and  Smith  were  stolen;  that  they  were 
taken  about  the  same  time  as  those  of  tbe 
prosecuting  witness;  that  they  were  fonnd  In 
the  possession  of  tbe  defendants,  with  the  cat- 
tle charged  to  have  been  stolen.  But  there  la 
no  evidence  that  they  were  taken  from  or 
about  the  same  place.  In  this  the  case  of  tbe 
government  is  fatally  defective.  Aa  haa  been 
shown,  the  whole  purpose  of  the  United  States 
attorney  in  offering  this  proof  was  to  IdentU^ 
tbe  Henson  cattle.  It  is  not  possible  that  it 
could  have  been  oCferea  for  any  other  pur- 
pose, and  therefore,  under  tbe  circnnwtancea 
of  this  case,  it  was  Inadmissible. 

Tbe  next  exception  raised  by  the  assign- 
ments of  error  which  we  will  notice  is:  "That 
the  court  erred  In  overruling  the  objection  of 
the  defendants  to  the  admissibility  of  the  tes- 
timony of  D.  B.  Hensou  and  S.  S.  Henaon  re- 
lating to  the  larceny  of  the  aforesaid  white 
cows."  Their  testimony  in  this  connection 
was  as  follows:  "D.  B.  Hen  so  a.  Q.  Do  you 
know  whether  or  not  tbere  were  other  cattle 
stolen  out  tbere  from  otber  parties  at>oat  that 
time?  (Objected  to  as  Incompetent,  irrelevant, 
and  ImmaterlaL  Objection  oveiroled;  to  which 
the  defendant  excepts.)  A.  Yes,  sir;  there 
was  a  great  deal  of  taking  of  cattle  by  some 
one  at  that  time.  By  &lr.  Grace:  Duless 
these  men  have  all  lied  to  me,  I  can  show  that 
these  two  men  drove  other  cattle  out  there  at 
this  time.  (The  defendant  objects  to  tbe  re- 
marks of  the  U.  S.  attorney.)  Q.  What'othcr 
cattle  were  lost  at  that  time?  (Objected  to  as 
incompetent,  Irrelevant,  and  ImmaterlaL  Over- 
ruled: to  which  the  defendant  excepts.)  A. 
Mr.  Tobe  Smith  lost  a  cow,  and  Mr.  Adams 
lost  a  cow  at  the  same  time.  Q.  Do  you 
know  whether  or  not  they  recovered  them? 
(Objected  to  as  Incompetent,  irrelevant,  and 
ImmaterisL  Ovsmiled;  to  whldi  tbe  defend- 
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■ant  excepts.)  A.  Mr.  Ad&aos  got  hlB.  Mr. 
Tobe  SmlUi  never  got  bla  back,  ttaou{^.  Q. 
What  kind  of  a  cow  was  Adama'  cowV  (Ob- 
jected to  as  incompetent,  IrreleTant,  and  Im- 
autwlaL  Orerruled;  to  whlcb  the  defendant 
•accepts.)  A.  I  suppose  it  was  a  wblte  cow. 
<2.  What  kind  of  a  cow  was  tlie  other  one,— 
Tobe  Smith's?  (Objected  to  as  incompetent. 
Irrelevant,  and  immaterial.  Oremiled;  to 
which  the  defendant  erosptB.)  A.  Tobe  Smith 
told  me  vhut  kind  of  a  oow  his  was;  but  I 
think,  as  well  as  I  can  remember,  she  was  a 
U^t'red  cow.  He  did  tell  me  wtiat  her  brand 
was.  and  all  aboat  It  (The  defendaat  objects 
to  the  answer.  Overruled.)"  **B.  8.  Henaon. 
Q.  Do  yoo  know  whether  or  not  any  one  else 
lost  ai^  cattle  time  at  ttie  same  time?  (Ob- 
jected to  as  bicompetent,  breleTant,  and  lm> 
material  OtoJection  ovemdad;  to  whlcb  Qie 
defendant  ezcepta)  Q.  Wlio  ««8  It  lost  any? 
A.  That  Kentteman  there  tott  one,— Mr.  Ad- 
ams. (Pointing  to  a  (tnUeman  In  the  court 
room.)  Q.  What  kind  of  a  oow  did  be  lose? 
A.  I  oonld  not  Ml  yon.  Q.  Did  yon  erer  aae 
it?  A.  No,  sir.  Q.  Who  else  loat  any?  (Ob- 
jected to  as  taKompetent,  irreleTan^  and  Im- 
mnterlaL  Ovaniled.  BKeptlon.)  A.  Tobe 
Smith.  Q.  What  kind  of  a  cow  was  It?  A.  I 
don't  kiu>w.  Q.  Do  yon  know  whether  they 
got  their  cowB  back?  A.  Mr.  Adama  got  his 
ba<dE,  he  tcdd  me,  yeetorday.  (Objected  to,— 
what  Mr.  Adams  told  blUL  Ovemded-  Bz- 
oqitlon.)  *  *  *  Q.  How  do  yon  know.  Mr. 
Henaon,  tiliat  Mr.  Adama  lost  a  cow  at  the 
same  time?  A.  He  told  me.  Q.  Ton  dont 
know,  as  a  matter  of  fact,  that  he  lost  it?  A. 
Xo,  air;  only  what  Mr.  Pollard  told  met  Mr. 
Pollard  told  me  be  lost  a  cow  at  the  same 
time:  «he  got  out  of  the  pen,  and  be  couldn't 
find  her."  The  above  testimony  waa  objected 
to  as  being  "Incompetent,  irrelevant,  and  im- 
material," and  we  are  h^  asked  to  declare 
Its  admladon  to  have  been  error,  for  two  rea- 
sons: '  (1)  Becauae,  under  the  elrcnmstanoes 
^  this  caae,  it  was  an  attempt  to  prove  a  aep- 
arate  and  Independent  larc^.  For  the  war 
sons  heretofore  stated,  we  bold  that  this  ob- 
Jectfcm  flhonld  have  been  mstiOned.  It  la  not 
enffldttitlj  shown  that  the  two  seta  of  cattle 
were  taken  from  abont  tl»  same  place.  (2) 
Because  It  is  hearsay.  Upon  this  ptrint  the 
Dnited  States  attorney  contaida  that,  as  this 
objection  waa  not  specifically  made  at  the 
trI^a,  the  court  was  not  bound  to  notice  It 
While  It  Is  true  that  all  beanay  evidence  is 
lnc(Hnp(rteid  evidence,  yet  it  la  the  rule  that 
the  Bpeclflc,  and  not  the  general,  objection 
should  be  plainly  stated  to  the  court  so  that 
the  court's  Judgment  may  be  falriy  obtained 
In  relation  to  It  But  In  thla  caae  the  evidence 
ol^ected  to  aa  bdng  Incompetent  waa  so  obvi- 
ously and  cotalnly  hearsay  Oiat  the  court,  we 
think,  even  on  Its  ovni  motion,  should  have 
stzfckra  It  out 

In  the  second  assignment  of  error  Qie  side- 
bar remark  of  the  United  States  attorney  Is 
assigned  aa  error.  While  counsel.  In  tlwir  con- 
duct of  a  case  and  In  argument  ue  allowed 


some  oonsideratde  latitude,  yet  If  it  can  be 
shown  that  the  remark  was  Improper,  and 
was  prejudicial  to  the  defendants'  case,  and 
proper  objection  was  mode,  and  overruled  by 
the  court,  and  uceptions  were  dnly  saved,  this 
court  would  not  hesitate  to  reverse  because  of 
such  an  error.  In  this  case,  while  the  defend- 
ants objected  to  the  remark,  no  ruling  of  the 
court  upon  the  objection  was  pressed  or  had, 
and  no  exceptions  were  aaved,  and  therefore 
we  are  not  called  upon  to  notice  thla  assign- 
ment. 

The  eleventh  assignment  of  error  Is  as  tbi- 
lowBT  "Eleventh.  The  court  erred  In  allow- 
tog  John  Howell  to  be  introduced  as  a  witness 
and  to  testify  In  this  case,  over  objection  of 
defendants,  after  he  bad  tosttflsd  that  he  bad 
been  In  the  oonrt  room  during  the  trial  after 
the  rule  had  been  placed  upon  the  witnesses 
at  the  request  of  ooudaid  for  the  govemmeit; 
the  proof  showing  that  aald  wltoeaa  was  not 
under  the  law,  privileged  froia  the  rules.*' 
Section  2806,  Mantf.  Dig.,  provides  that  "U 
either  party  require  it  the  judge  may  exclude 
from  the  court  room  any  witness  of  the  ad^ 
verse  party,  not  at  the  time  under  examina- 
tion, so  that  he  may  not  hear  the  testlnumy 
of  the-  vOxK  witneasea.**  The  erclualon  of 
witnesses  from  the  court  room  dnrinx  the  trial 
of  a  case  Is  left  b7  this  section.  In  the  sound 
dIscrBtlim  of  the  court  Randi44^  t.  McCain, 
84  Ark.  606.  When,  however,  a  wttness,  by 
Inadvertence,  has  remained  within  the  hearing 
of  the  other  witnesses  durhv  the  trial,  and  Is 
afterwards  permitted  to  testify,  the  court 
should,  we  tiilnk,  if  ao  reqaested,  hiBtmct  the 
Jury  that  this  fact  might  be  taken  Into  oonsld- 
eratton  by  them  aa  affecting  the  ersdtUllty  of 
iJaa  wltneas'  testimony;  but  as  this  waa. not 
asked,  we  do  not  find  that  the  trial  court 
abused  its  dlscretkm  In  thbi  matter.  For  the 
emra  aforesaid  this  ease  la  fereraed  and  re- 
manded  tor  a  new  triaL 

BPBINOBB,  a  J.,  and  THOMAS.  J.,  eon- 
emr.  TOWNBBND,  J.,  did  not  parHripato  hi 
the  caaa. 


SIMON  T.  THOMPSON  et  al. 
(Court  of  Ai^eals  of  Indian  Territory.  Jan. 
14,  1898.) 

EQcrrr  PiucnoR— HbpkriiicE'-Thi&l  ex  Mbbiti 

— JUDiMRST— KlNALlTT. 

1.  PlaindCF  alleged  that  the  pledgee  of  Ids  goods 
aniinied  them  to  a  defendant  for  the  benent  of 
creditors;  and  he  prayed  for  an  order  restrain- 
ing the  assignee  from  selling  the  propertr,  for 
the  appointment  of  a  receiver,  ana  that  an  ac- 
counting lie  had  of  the  amount  due  from  plain- 
tiff, and  that  he  be  allowed  to  redeem  the  gooda 
On  an^lcatiOB  to  the  maater  ia  cttancery  tor 
a  temporary  reatraioing  order,  and  an  order  ap- 
pointing a  receiver,  the  master  took  testimony, 
and  reported,  not  only  against  nllowing  the  in- 
terlccutory  orders,  but  also  on  the  facts  of  the 
case,  and  concluded,  ns  a  matter  of  law,  that 

?'lalntiff  was  not  entitled  to  the  relief  prayed 
or.  Hehl,  that  nn  order  of  conrt  confirming  such 
report  was  a  final  judgment  on  the  merits, 
whiiA  coold  not  bs  entered  in  vacation. 
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2.  The  next  day  after  the  hearing  the  Judge, 
in  chambers,  without  DOtice  to  plaiotiS,  con- 
firmed the  report.  Several  months  afterward^ 
plaintiff  moved  to  vacate  that  judgment,  and 
filed  exceptions  to  the  report.  On  the  hearing 
of  this  motion  the  testimony  taken  before  the 
master  was  produced,  and  the  court  again  con- 
finned  the  master's  report,  and  entered  judg- 
ment fitr  defendants.  Edd,  that  the  judgment 
was  erroneous,  since  there  had  been  no  lawful 
trial  on  the  merits. 

Appeal  from  the  United  States  court  for  the 
Southern  district  of  the  Indian  Territory;  be- 
fore Justice  Kllgore,  May  9,  1896. 

Action  by  Harris  Simon  a^Inst  J.  B. 
Thompson  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Beversed. 

The  complaint  In  this  case,  filed  in  the 
United  States  court  at  Purcell  December  23, 
186S,  alleged  that  about  the  15th  day  of 
August,  1895,  the  plaintiff  borrowed  from 
the  arm  of  Turk  Bros.  &  Co^  of  Purcell,  Ind. 
T.,  the  sum  of  $2,000,  to  buy  a  certain  Btock 
of  goods  and  fixtures;  that  to  secure  the  debt 
thereby  contracted,  the  plaintiff  pledged  the 
slock  of  goods  and  fixtures  to  Turk  Bros.  & 
Co.,  and  permitted  Turk  Bros.  &  Co.  to  hold 
and  Insure  the  same  in  their  name;  that  said 
stock  of  goods  was  replenished  from  time  to 
time  by  the  plaintiff;  that  on  the  19th  day  of 
Novmber,  1895,  Turk  Bros.  &  Co.  ejrecuted 
an  assignment  of  their  property  to  J.  B. 
Thompson,  for  the  benefit  of  their  creditors, 
and  transferred  to  him,  as  a  part  of  tbelr 
estate,  the  stock  of  goods  and  fliztures  men- 
tioned, together  with  the  insurance  policies 
held  by  them  as  secrurlty  for  the  debt;  that 
at  that  tlm^  and  at  the  time  the  complaint 
was  filed,  a  part  of  tlie  debt  remained  unpaid; 
that  defendant  J,  B.  Thompson,  as  assignee 
of  Turk  Bros.  &  Co.,  had  talcen  poaseBsion  of 
the  stock  of  goods  and  insurance  polices, 
claiming  to  own  the  same  as  a  part  of  the 
^perty  of  Turk  Bros.  &  Oo.  conv^ed  to 
him  in  the  assfgament;  that  the  plaintiff  bad 
demanded  posaessiou  of  the  goods  and  lnsup> 
anee  policies  from  J.  B.  Tbompson,  who 
refused  to  deliver  them.  The  plaintiff  prayed 
that  J.  B.  Thompson  be  restaralned  from 
Belling  the  goods  nnder  the  deed  of  assign- 
ment, that  a  receiver  be  anxilnted  to  take 
charge  of  the  property  and  manage  the  busi- 
ness pending  the  litigation,  that  an  account- 
ing be  had  of  the  amount  due  by  plaintiff  to 
defendant,  and  that  the  plaintiff  be  allowed 
to  pay  tbe  amotmt  due  on  the  debt  owiiv  to 
Turk  Bros.  &  Oo.,  and  to  redeem  the  stock 
of  goods  and  fixtures,  and  for  such  other  re- 
lief as  he  may  be  entitled  to.  None  of  the 
defendants,  except  J.  B.  Thompson,  as  as- 
signee for  said  Turk  Bros.  St  Co.,  answered 
in  the  caB&  In  his  answo:.  J.  B.  Thompson, 
as  assignee,  denied  that  Harris  Simon  erer 
had  any  Interest  or  title  to  the  property  sued 
for,  or  that  he  erer  had  possession  of  any 
part  of  it,  except  as  tbe  agent  of  Turk  Broa 
ft  Co.,  and  alleged  that  Turk  Bros.  &  Co.  were 
tbe  exclusive  owners  of  the  property,  and  con- 
Tcyed  to  him  the  title  to  tbe  ivoperty  In  the 


deed  of  as^nment,  and  aet  up  title  to  the 
same  as  their  assignee.  Tbe  plaintiff  gave  the 
defendants  notice  that  he  would  apply  to  the 
master  in  chancoy  for  a  temporary  restrainhig 
order,  and  for  the  a^ointmoit  of  a  receiver. 
At  the  hearing  in  response  to  this  notice  tbe 
Issues  between  the  plaintiff  and  the  defend- 
ant were  investigated  before  the  master  in 
chancery.  The  master  in  chancery  filed  hla 
report  in  court,  denying  the  relief  prayed 
for.  When  this  report  was  filed  It  was 
brought  np  before  Judge  Kllgore  at  bis 
chambers  In  Ardmore,  and  he  made  an  order 
confirming  the  same,  and  denying  the  ap- 
plication for  the  appointment  of  a  receiver, 
and  for  the  Injunction  restraining  tbe  sale 
of  tbe  goods  sued  for  under  the  assignment. 
He  further  ordered  that  the  costs  of  the  pro- 
ceedings be  taxed  against  the  plaintiff,  Har- 
ris SImoiL  At  the  April  term  of  court,  at 
PurccU,  where  the  case  was  pending,  plain- 
tiff filed  exceptions  to  the  master's  report, 
and  In  connection  therewith  a  motion  to  re- 
quire the  master  In  chancery  to  return  into 
court  tbe  testimony  taken  before  him.  Id 
response  to  this  motion  the  master  In  chan- 
cery filed  In  court  Um  testimony  taken  brfore 
him  at  tbe  bearing.  When  tin  case  was 
called  for  ttlal  the  exceptions  to  ttie  report 
of  the  master  in  chancery  were  OTUTule*!. 
and  the  court  proceeded,  on  defendant's  mo- 
tion, to  enter  up  Jndgmoit  according  to  tbe 
recommendatlonB  In  the  master's  report  To 
this  action  of  ibe  conrt  the  ^aintlff  dnlj  ex- 
cepted, and  his  exception  was  allowed.  A 
motion  for  a  new  trial  by  tb»  idalntlS  wss 
dnly  overrnledt  and  he  has  aniealed  to  this 
court 

J.  W.  Hocker  and  Zol.  J.  Woods,  for  a^ 
peUant.  W.  A.  Ledbetter  and  S.  T.  Bledsoe, 
for  appellees. 

SPBINGBR,  a  J.  (after  stattaig  tbe  fsctat). 
Oomisel  fw  appdlant  ass^  the  following 
rarors  In  this  case:  (1)  The  conrt  ored  in 
oTerrullng  the  motion  to  vacate  the  Jud^ 
ment,  because  said  judgment  was  entered 
bt  vacation,  and  not  In  term  time;  the  heai^ 
Ing  (tf  the  canse  was  In  chambers,  and  not 
in  open  court;  was  ex  parte;  not  bad  at  a 
Ume  and  place  of  which  the  plaintiff  had 
any  notice  to  a^ear,  «  knowledge  of  tlie 
proceedings;  because  the  Judi^nent  was  ren- 
dered without  any  bearing  as  to  the  merits. 
(2)  The  conrt  erred  In  not  sustaining  tbe 
plaintiff's  excqitlons  to  the  master's  r^rt. 
and  In  sustaining  Hm  motion  of  defendants 
to  confirm  the  report  <tf  the  master,  because 
there  was  no  testimony  before  the  ooort  to 
support  the  finding  of  tbe  master,  and  tbe 
court  stmpiy  followed  tbe  opinton  of  the 
master,  without  Inquiring  Into  the  testimony 
upon  which  snch  oplnlcm  was  based;  there- 
by, in  effect,  delegating  the  power  and  au- 
thority of  a'  judge  to  bear  and  flnaSy  de- 
termine, to  tbe  master.  ^  Tbe  conrt  erred 
in  overmllng  plaintiff's  motkm  tor  a  new 
trial,  because  a  fnll  bearing  of  the  merits  of 
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th«  caw  bad  been  doleA  the  plaintiff,  and 
becauae  tbe  judgment  of  tbe  court  was  not 
sustained  by  ai^  teatlmony  produced  before 
tbe  conrt  (4)  Because  the  manner  of  pro- 
ceeding In  tbla  case  Is  wholly  unknown  to 
the  law  and  our  system  of  Jnrls^dence. 
We  will  conidder  these  assignments  of  error 
In  their  order. 

It  seems  that  the  master  In  chancery,  to 
whom  this  case  was  referred  by  the  court, 
at  the  hearing  of  the  petition  of  appellant 
for  a  restraining  ord»  and  Ua  the  appoint- 
ment at  a  recelTer,  took  certain  testimony, 
and  reported,  not  o^  on  the  question  of  al- 
lowing tbe  Interlocutory  orders,  but  upon 
tbe  facts,  and  accompanied  bis  condutions 
of  fact  wltii  bis  conclusions  upon  the  law 
of  the  case.  Tbls  hearing  was  at  Furcell, 
and  In  vacation.  The  master  stated  at  the 
conclusion  of  his  findings  of  fact  as  follows: 
"I  conclude,  as  a  matter  of  law,  from  the 
foregoing  fliadlngs,  tliat  the  complainant  Is 
not  entitled  to  the  relief  prayed  for,  and  so 
report."  On  the  following  day,  at  Ardmore, 
without  notice  to  the  idaintlff,  the  Judge,  In 
chambers,  passed  upon  the  master's  report, 
conflrmed  the  same, .  and  ordered  that  the 
plaintiff  forthwith  pay  all  the  costs,  Indutling 
a  fee  of  tac  Mr.  Hobl^,  tbe  master.  The 
master  did  not  submit  to  the  Judge,  In  cham- 
bers, at  this  time,  tiie  testimony  upon  which 
he  found  the  facts  In  the  case.  When  the  court 
assembled  at  Furcell,  the  ai^KUant  mored 
tbe  court  to  vacate  the  Judgment  entered  In 
vacation  at  Ardmore,  because  the  same  was 
entered  In  vacation,  as  slated  In  his  first  as- 
signment of  error  above  set  forth.  It  Is 
conceded  by  counsel  for  the  appellees  that. 
If  the  order  In  question  be  considered  a  final 
Judgment  on  the  merits  of  the  case,  It  Is 
void,  for  the  reason  that  It  appeara  to  have 
been  entered  In  vacation.  But  connsd  tor 
appellees  further  insist  that  the  court's  re- 
fusal to  vacate  this  order  Is  Immaterial,  for 
the  reason  that  the  whole  matter  came  up 
again  In  open  court  at  Furcell,  and  a  final 
Judgment  was  there  entered  la  the  case. 
The  Judgment  of  the  court  In  vacation  at 
Ardmore  conflrmed  tbe  master's  report  In 
all  respects;  and,  the  master  having  report- 
ed that  the  com[dainant  was  not  entitled  to 
the  relief  prayed  for,  this  was  a  final  Judg- 
ment upon  the  merits,  and,  having  been  made 
In  vacation,  it  was  void.  Whether  this  er> 
ror  was  cured  by  the  subsequent  action  of 
the  court  at  Furcell  will  a.ppeax  upon  consid- 
eration of  the  second  assignment  of  error. 

In  the  court  at  Fnrcdl  the  appellant  filed 
a  motion  to  require  the  master  to  return  the 
testimony  taken  by  him.  and  upon  wblcb  he 
bod  based  his  report  and  reotmunendatloas, 
Into  conrt;  and  be  also  filed  exceptions  to 
the  master's  report,  and  a  motion  to  vacate 
the  judgmoit  of  the  court  entered  In  vacation 
at  Ardmore.  The  masto:  undertook  to  com- 
ply with  tbe  motion  to  require  him  to  supply 
the  testimony,  and  filed  In  court  what  he 
certified  was  a  substantial  copy  of  the  te^ 


tlmony  produced  btfOre  him.  The  ai^dlaut 
thai  submitted  affidavits  of  the  witnesses 
who  testified  before  the  master,  and  filed 
than  in  siqiport  of  his  exc^tlona  to  the  maa- 
ter's  report,  wblch  affidavits  contradicted 
the  testimony  as  furnished  Iqr  the  master. 
Tbe  court  overruled  the  motion  to  set  aside 
the  Judgment  rendered  In  vacation  at  Ard- 
more, The  appellees  then  filed  a  motion 
that  the  master's  report  be  conflrmed,  which 
motion  was  sustained.  To  this  action  of  the 
court  the  appelant  excepted.  The  appel- 
lees also  moved  that  they  have  Judgment  In 
the  case,  and  filed  the  evldoice  taken  before 
the  masto'  In  SQpport  of  th^  motion.  Tlie 
transcript  ccmtalns  this  statement:  **WhIch 
said  motion  was  o^xraed  by  the  plaintiff  by 
reason  of  the  affidavits  of  J.  W.  Hocfcer, 
I  Harris  Simon,  and  I.  Spltser,  and  Introducbig 
in  evidoice  the  notice  attached  to  the  ord- 
inal summons  ber^n,  all  of  which  are  fully 
set  forth  in  bill  of  excepUona  No.  2;  which 
said  motion  la  sustained  the  court,  and 
Judgment  gtvui  for  the  defendants;  to  which 
action  of  the  court  the  plaintiff  excepted,  and 
\  exertion  was  In  open  conrt  allowed*"  The 
'  affidavit  of  J.  W.  Hocker,  to  which  reference 
.  Is  made,  was  to  the  effect  that  the  only  mat- 
1  ter  tried  at  the  hearing  bef<»re  the  master 
j  was  the  question  as  to  whether  tbe  plaintiff 
{  was  entitled  to  the  temporary  relief  sought; 
I  that  the  testimony  of  the  witnesses  was  not 
written  down  at  the  examination,  but  that 
'  the  evidence  returned  into  conrt  by  tbe  mas- 
I  ter  was  written  out  by  the  master  over  four 
months  after  the  taking  of  the  same,  from 
his  memory,  and  without  talking  to  the  wit- 
nesses, or  all  of  them;  that  the  statement  of 
what  the  testimony  was,  as  shown  by  tbe 
testimony  returned,  Is  not  as  affiant  under- 
stood the  same  to  be;  that  afllant  under- 
stood that  the  hearhig  before  the  master  was 
not  on  the  issues  In  the  caa^  but  only  In 
the  matter  of  granting  the  temporary  order 
of  Injunction  and  appointing  the  receiver; 
I  that  the  hearing  was  not  a  final  trial;  that 
affiant  did  not  at  tbe  time  Intend,  aa  counsel 
for  appellant,  to  enter  Into  a  final  trial,  but 
Blmply  to  ascertain  whether  or  not  the  tem- 
porary relief  should  be  granted.  The  affida- 
vit of  Harris  SimoUf  referred  to  above,  was 
to  the  effect  that  he  was  one  of  the  wit- 
nesses who  testffied  at  the  hearing  on  the 
application  for  an  injunction  before  the  mas- 
ter In  chancery,  and  that  the  testimony  re- 
turned Into  conrt  by  the  said  master  as  hav- 
ing been  given  by  him  was  not  correct,  and 
that  he  did  not  testify  In  substance  as  set 
forth  In  said  repwL  Notwltbstandlng  the 
afildavlts  submitted  to  the  court  hy  the  ap- 
pellant In  resisting  the  motion  to  enter  Jnc^- 
ment  for  the  defendants,  the  motion  was  al- 
lowed, and  final  Judgment  entered  for  the 
defendants  below  <the  appdleea  In  Uila  case). 
It  la  evident  from  all  the  facts  In  the  case 
that  the  court  erred  in  entering  final  Judg- 
ment In  this  case;  that  the  testimony  upon 
which  the  same  was  based  had  been  token 
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In  a  proceeding  for  temporary  Injnnctloli, 
and  for  the  appointment  of  a  receiver;  that 
the  real  merits  of  the  case  had  never  been 
Inrestigated;  and  that  the  case  wns  not  In 
a  condition  In  which  final  judgment  coald 
be  entered.  The  appellant  was  entitled  to 
a  hearing  upon  his  complaint  In  equity.  He 
bad  ivayed,  In  addition  to  hla  application 
for  a  restrainlDg  order  and  for  a  receiver, 
"that  an  accounting  be  bad  of  the  amount 
due  from  plaintiff  to  defendant;  that  plain- 
tiff be  allowed  to  pay  said  amount,  and  re- 
deem said  stock  of  goods,  fixtures,  and 
stores,  and  such  general  and  special  r^ef 
as  In  equity  and  good  conscience,  In  the 
premises,  the  court  may  deem  fit  and  proper." 
No  opportunity  was  offered  the  appellant  In 
the  court  below  to  Introduce  erldeuce  and 
obtain  the  judgment  of  the  court  upon  this 
prayer.  The  Judgment  for  defendants  on 
the  merits  of  the  case  was  an  error  which 
entitles  the  appellant  to  -  a  reversal  of  the 
Judgment  and  a  new  trlaL 

The  third  assignment,  that  the  coort  erred 
In  orerrulhig  plalntlfTs  motion  for  a  new 
trial,  and  the  fourth  assigiunent,  that  the 
-proceeding  In  the  case  is  wholly  unlinown 
to  the  law  and  our  system  of  Jurisprudence, 
do  not  require  any  further  consideration.  In 
▼lew  of  the  opinion  of  the  court  sustaining 
the  second  assignment  of  error.  The  Judg- 
ment of  the  court  below  Is  reversed,  and 
the  cause  remanded,  with  Uislnictlons  to 
Vcoceed  la  accordance  wltb  this  opinioa 

OLATTON  and  THOUAS,  JJ^  concur. 
TOWMBEND,  J.,  did  not  participate  In  the 


H0SVBTT-WE8T  DRtTO  CO.  T.  BTBD. 
<Coart  of  Appeals  of  Indian  Territory.  Jan. 
14, 189a) 

Buss— TaILURB  to  DbLIVKR— PlBAniKQ— Avbnd- 
HBKT— JtivlDBKOB— DaMAOU— DBPOil* 

TICKS— appbal—Rbtibw. 

1.  Error  In  the  admission  of  testimony  will 
not  be  considered  on  appeal  where  no  exception 
was  reserved. 

2.  If  exception  to  the  admission  of  testimony 
Is  taken,  and  nothing  is  proven  upon  its  ad- 
mission, the  part7  excepting  cannot  complaia, 
as  he  is  not  prejudiced. 

8.  Xn  an  action  for  breach  of  contract  to  sell 
and  deliver  drugs,  an  allegation  in  the  complaint 
of  special  damages  for  "loss  of  time  occasioned 
1^  the  defendant's  failure  to  comply  with  the 
said  oitreemeDt"  Is  sufllciently  specific  to  allow 

SlalntlflF  to  prove  time  spent  by  him  in  preparing 
or,  and  awaiting  the  arrival  of>  the  goods,  in* 
eluding  the  expenses  of  hiring  a  certain  doctor 
In  preparation  thertfor. 

4.  For  failure  to  deliver  to  the  buyer  drugs 
flipped  to  a  certain  place,  there  to  be  delivered 
to  him,  damages  in  loss  of  time  spent  by  the 
bnyer  in  preparine  for,  and  awaiting  the  arrival 
of,  the  goods,  Including  the  expense  of  hiring 
a  certain  doctor  in  preporotion  therefor,  the 
loss  being  limited  to  the  time  elapsing  between 
the  arrival  of  the  goods  at  the  pla<»  tor  their 
delivery  end  the  beginning  of  an  action  to  re- 
sovsT  therefor,  are  not  too  remote. 
Bi.  The  admissioa  in  evidence  of  exhibits  to  a 


deposition  taken  by  defendant,  by  anowtnc 

ElaintitE  to  read  the  same  to  the  Jvry,  Is  wboi- 
r  in  the  court's  discretion. 

6.  In  an  action  for  breach  of  contract  of  sale 
of  goods  on  which  f  100  had  been  paid  by  the 
plarntiff  buyer,  defendant  offered  to  confess 
judgment  for  the  $100.  The  offer  was  reject- 
ed, and  the  court  stated  that  the  records  wonld 
show  that  plaintiff  had  made  a  claim  for  the 
$100,  and,  if  he  should  sue  for  it  thereafter,  the 
siiit  on  trial  would  be  a  bar  to  the  other  rait. 
Held,  that  such  action  of  the  court,  which  was 
authorized  by  the  statute  ut  amendments, 
amounted  to  an  amendment  of  the  complaint, 
so  that  plaintiff  might  recover  the  $100. 

7.  In  an  action  for  breadi  of  contraet  of  sale 
of  goods,  it  appeared  that  the  setlw'a  agent 
wrote  the  seller  from  the  place  where  the  goods 
were  to  be  shipped  and  delivered  to  the  bnyer 
as  follows:  "If  yos  think  that  yon  vrant  this 
order  on  these  term^  I  think  ft  trovld  be  ad- 
visable for  yon  to  nave  mortgage  made  oat 
and  forwarded  to  me,  and  X  will  go  there,  and 
get  it  sigoed  and  fixed  up;"  and  in  the  same 
letter  wrote  further  as  followa:  **!  did  not  ask 
him,  bat  presume  that  if  yon  think  that  stock 
and  baiiding  Is  not  sufficient  secority,  that  he 
Would  not  object  to  giving  as  a  mortgage  on 
live  stock."  And  the  seller,  on  receipt  of  this 
letter,  shipped  the  goods,  and  then  objected  to 
the  security.  Hdd  sufficient  to  show  that  the 
seller's  agent  and  the  buyer  had  agreed  on  the 
terms  of  purchase,  and  that  after  the  seller  act- 
ed on  the  order  bj  shipping  the  goods,  and  then 
objected  to  the  security  agreed  naon,  the  bnyv 
had  a  right  to  infer  an  Intended  breach. 

Appeal  from  the  United  States  eoinrt  for  the 
Northern  district  of  the  Indian  Territory: 
before  Justice  WUllam  M.  Springer;  Feb- 
ruary 10,  1896. 

Action  by  L.  A.  Byrd  against  the  Moffett- 
West  Drug  Company.  From  a  Judgment  In 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  was  an  action  Instituted  on  the  3d 
day  of  July,  A.  D.  1885,  before  Robert  L. 
McClut«,  United  States  commissioner  for  the 
Northern  district  of  the  Indian  Terrltrar.  at 
Vinita,  by  the  appellee  (plaintiff  below), 
against  tiie  appellant  (defendant  below),  at 
leging  that  the  phOntlff  purchased  Crom  the 
defoidant  a  atock  of  dniiss  of  the  value  of 
1555.86,  the  terms  ot  payment  being  $100 
cash  when  the  order  was  given  and  purchase 
made,  $100  payaole  on  the  delivery  of  the 
goods,  balance  in  two  equal  payments;  notes 
to  be  given  f<H>  eo  and  90  day^  one-half  each 
secured  by  a  mortgage  on  the  stock  of  goods 
purchased  and  the  store  tmildlng  at  Cbdsea. 
Ind.  Ter.,  In  which  the  goods  were  to  be 
placed,  or  mortgage  on  lire  stock  and  other 
proper^.  Plaintiff  alleges  that  he  paid  the 
$100  cash,  and  upon  the  arrival  of  the  goods 
at  Gh^na,  Ind.  Ter„  tendered  the  additional 
cash  amount  of  $100;  but  the  defendant  re- 
tnied  to  ddlver  aafd  goods  to  the  i^UUntltt. 
or  any  part  therein  ^alntlfl  farther  aU^ea 
that  be  farther  offered  to  comply  with  the 
contract  of  purchase  by  execntlng  notea  and 
mortgage  as  above  set  forth.  Therefore  he 
claims  damages  tm  bread  ot  contraet,  for 
loss  and  Injury  whld  hla  credit  has  ana- 
talned  txy  defbndanre  refiMl  to  comply  with 
Its  agreement,  by  loss  of  time  wbldi  had 
been  occasioned  ijj  said  breadi,  far  ttie  dif 
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ference  In  the  contract  price  of  eaid  goods 
and  carriage  to  Cbelsea,  Ind.  Ten,  and  the  re- 
tail price  of  said  goods  less  expense  o(  mar- 
keting same  at  Chelsea,  Ind;  Ter.,  and  de- 
mands Judgment  and  damages  for  the  snm 
of  $300  and  costs.  On  the  same  day  he 
filed  an  affidavit  and  bond  for  attachment 
On  the  llth  aay  of  July,  defendant  filed  an 
answer  to  the  complaint,  denying  that  the 
plalntlfr  has  a  Jast  and  lawful  claim  founded 
upon  a  breach  of  contract  to  deliver  goods, 
denies  that  the  plalntilf  Is  damaged  in  the 
sum  of  ¥300  or  any  other  sum,  and  asks  that 
defendant  be  discharged  with  reasonaUe 
costs  and  $150  damages  against  plaintiff 
for  his  Improperly  secnring  the  issuance  of 
said  attachment  On  the  same  day,  the  case 
was  tried  before  the  commissioner  and  a 
Jury,  who  returned  a  verdict  for  $176.40,  and 
found  the  issue  of  attachment  for  the  plaln- 
tlfF;  whereupon  Judgment  was  rendered  up- 
on the  verdict,  and  for  costs,  amounting  to 
$50.95.  Defendant  appealed.  On  August  6, 
189S,  defendant  filed  Its  affidavit  and  bond. 
Appeal  granted,  and  bond  approved.  On  the 
25th  day  of  February,  1896,  the  defendant 
moved  that  Exhibits  C,  D,  E,  and  F-1  to 
the  deposition  of  W.  O.  Sludder,  taken  on 
the  part  of  the  defendant,  be  suppressed, 
which  motion,  on  March  5,  1896,  was  sus- 
tained as  to  Exhibit  D,  and  overruled  as  to 
the  balance  of  the  exhibits.  On  the  lOtb 
day  of  March,  1896,  the  plaintiff  filed  an 
amendment  to  bis  complaint,  ikying  for 
Judgment  for  $100  paid  to  defendant  dam- 
ages for  loss  of  credit  by  reason  of  the  de- 
fendant's refusing  to  comply  with  its  con- 
tract In  the  sum  of  $100,  also  loss  of  time 
occasioned  by  the  defendant's  failure  to  com- 
ply with  the  said  agreement  In  the  sum  of 
$25,  also  the  difference  In  the  contract  price 
of  said  goods  and  the  value  of  said  goods  at 
Chelsea  in  the  smn  of  $76,  and  for  costs  of 
suit  On  the  same  day,  the  case  was  tried 
before  the  Honorable  WlUlam  M.  Springer 
and  a  Jury,  who  returned  a  verdict  for  $100, 
with  Interest  at  the  rate  of  6  per  cent  per 
annum  from  Hay  21,  1895,  and  damages,  $75, 
and  costs,  and  attachment  sustained.  On 
the  12th  day  of  March,  motion  for  a  new  trial 
wlLS  made  and  overruled  by  the  court,  and 
Judgment  rendered  upon  the  verdict  De- 
fendant excepted,  and  prayed  an  appeal  to 
the  next  term  of  the  court  of  aK>eals  of  the 
Indian  Territory,  and  30  days  was  given  de- 
fendant to  file  its  bill  of  exceptions.  On 
April  8th,  by  agreement  between  counsel,  30 
days  additional  was  granted  to  file  a  bill  of 
exceptions;  and  on  the  6th  day  of  May  the 
bill  of  exceptions  was  signed  and  sealed,  and 
made  a  part  of  the  record,  and  filed.  Bond 
for  ai^)eal  was  filed  on  March  31,  1596.  The 
bill  of  eicepOons  preserves  the  evidence  taken 
on  the  tilal,  and  the  Instructions  requested 
by  the  defendant  to  be  given  to  the  Jury 
which  the  court  declined  to  give,  but  gives 
tlie  second  Instruction  requested  In  a  modi- 
fled  form.  From  the  erldence  it  appears  tliat 
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the  plaintiff  telegraphed  the  defendant  that 
he  wanted  to  purchase  a  stock  of  dmgs 
from  them,  and  defendant  answered  that 
they  would  send  their  traveling  salesman, 
Mr.  Mittong,  to  Chelsea,  Ind.  Ter.,  to  see 
plaintiff;  and  they  did  bo,  on  or  about  April 
16, 1895.  The  plalnUff  and  Mr.  Mittong  agreed 
upon  the  goods  to  be  purchased,  and  how 
they  were  to  be  paid  for.  The  prices  were 
to  be  fixed  In  St  Louis,  and  the  plaintiff  was 
to  pay  $100  cash,— $100  when  the  goods 
should  arrive  in  Chelsea,  and  the  balance  In 
two  equal  payments,  at  60  and  90  days  after 
date,  for  which  notes  were  to  be  executed, 
to  be  secured  by  mortgage  on  the  stock  of 
goods  thus  purchased  and  the  store  building 
in  which  the  same  were  to  be  placed.  Plain- 
tiff paid  $100  cash  on  account  to  Mr.  Mit- 
tong, and  took  his  receipt  and  on  the  same 
day  Mr.  Mittong  sent  to  defendant  the  order 
for  the  goods.  In  the  letter  accompanying 
the  order,  Mr.  Mittong  writes  defendant  as 
follows:  "If  you  think  that  you  want  this 
order  on  tiiese  terms,  I  think  it  would  be  ad- 
visable for  you  to  have  mortgage  made  out 
and  forwarded  to  rae,  and  I  will  go  there,  and 
get  It  signed  and  fixed  up;"  and  in  the  same 
letter  writes  further  as  follows:  "I  did  not 
ask  him,  but  presume  if  yon  think  that  stock 
and  building  Is  not  sufflcient  security,  that 
he  would  not  ol^ect  to  giving  as  a  mortgag» 
on  live  ito^" 

J(An  B.  Tomer  ud  Jamea  R  Borckbalter. 
for  appellant  W.  H.  TiVbOM  and  Doilson  A 
Maj»7,  for  «n>^M. 

TOWNSEND,  J.  (after  staUng  the  facts). 
The  appelant  has  filed  eight  s];>eclflcattons  of 
error,  which  are  as  follows,  to  wit:  "(1)  The 
court  erred  In  permitting  Byrd  to  prove  spe* 
dal  damages  by  testifying  that  he  had  made 
special  preparation  to  receive  this  blU  ot 
goods,  and  go  Into  the'  drug  business  by  erect- 
ing a  building  at  Chelsea.  (2)  In  permitting 
Byrd  to  prove  special  damages  by  testifying 
that  a  part  of  his  especial  preparation  to  re- 
ceive these  goods  consisted  of  hiring  Dr. 
Mathews,  and  what  he  paid  him.  (3)  In  per- 
mittiug  Byrd  to  prove  special  damages  by 
testifying  that  part  of  his  special  damages 
consisted  in  nine  days'  loss  of  Individual 
time,  preparing  for  and  awaiting  the  arrival 
of  these  goods.  (4)  In  admitting  certain  tes- 
timony. (5)  In  permitting  plaintiff  to  read  to 
the  Jury  Exhibits  0,  E,  and  F-1  to  W.  G. 
Sludder's  d^osition,  and  overruling  defend- 
ant's motion  to  suppress  the  same.  (6)  In 
refusing  to  instruct  peremptorily  for  d^end- 
ant  on  the  evidence,  (7)  In  refusing  to  ^va 
defendant's  Instruction  (No.  2),  which  is  as 
follows:  'If  yon  find  that  there  existed  be- 
tween plaintiff  and  defendant  a  contract,  then 
the  burden  of  proof  is  upon  the  plaintiff  to 
show  by  a  fair  preponderance  of  the  evidence 
a  breach  of  said  contract  by  defendant  re- 
fushig  or  neglecting  to  c<»nply  with  the  terms 
thereof,  and  to  show  what  daiM|^  If  any. 
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he  sustained  by  reason  of  said  breach;  and, 
until  plaintiff  has  shown  the  contract  and  Its 
breach,  he  Is  not  entitled  to  recover  the  $100 
paid  on  the  contract  <^  any  other  amount.' 
(8)  In  modifying  Instruction  No.  2  so  as'  to 
read:  'If  yoa  find  that  there  exlBted  betwe«i 
plaintiff  and  defendant  a  contract,  then  the 
bnrden  of  proof  Is  upon  the  plaintiff  to  show 
by  a  fair  preponderance  of  the  evidence  a 
breach  oC  said  contract  by  defendant  refus- 
ing or  D^ecting  to  comply  with  the  tenns 
ttaweof,  and  to  show  what  damage,  if  any, 
he  sustained  by  reason  of  said  breach;  and, 
until  plaintiff  has  shown  a  contract  and  its 
breach,  he  is  only  entitled  to  recover  the 
9100  paid  on  the  contract;  but,  if  the  con- 
tract and  a  breach  are  shown,  the  plaintiff  Is 
ottltled  to  recover,  in  addition  thereto,  such 
othor  amonnt  of  damages  as  yon  may  find 
from  the  evidence  he  has  sustained.'  " 

So  far  as  the  first  specification  of  error  is 
cmieemed,  It  Is  snffldent  answer  to  say  that 
no  exception  was  reserved  to  the  admission 
of  the  testimony,  bat,  if  Uiere  had  been,  no 
sum  whatever  was  proven  as  an  Item  of  dam- 
ages In  that  respect. 

It  is  contended  by  appellant  that  no  allega- 
tion of  special  damage  in  his  complaint  cov- 
ered the  Items  mentioned  In  specifications  of 
error  2  and  4;  but  he  concedes  that  the  loss 
of  the  Indlvldnal  time  of  plaintiff  is  alleged 
as  special  damages  In  specification  No.  S. 
The  allegation  In  tlie  complaint  is  "loss  of 
time  occasioned  hy  the  defwdanf  s  fsilore  to 
cMupIy  with  the  said  agreement"  This  at 
legation  could  corer  the  time  of  Dr.  Hatbews, 
as  well  as  plalntifTs  Individual  time,  and  also 
plaintiff's  ttane  on  his  trip  to  VlnltB,  to  ^Icta 
specifications  of  emr  Nos.  2,  3,  and  4  refer. 
But  ^ipellant  argues  that  all  such  damages 
are  too  mnote  even  had  they  been  spedaUy 
alleged.  We  cannot  concur  in  this  view. 
The  court  was  particularly  carnal  to  limit 
the  time  to  a  period  between  the  6th  day  of 
May  and  the  20th  day  of  May,  It  being  the 
time  that  elapsed  between  the  arrival  of  the 
goods  at  Chelsea  and  the  Instituting  at  this 
Bcti(m.  These  Items  of  damage,  thonj^  shall 
In  amount,  were  the  natural  and  proximate 
result  of  the  shipment  of  the  goods  under  the 
contract  of  pnrchasC)  and  their  arrival  at 
destination,  where  plaintiff  was  to  recelre 
them. 

^leclfication  of  error  No.  5  goes  to  the  re* 
fusal  of  the  conrt  to  suppress  Exhibits  C,  E, 
And  F-l  to  W.  O.  Slndder*s  d^sftlon.  This 
was  a  deposition  taken  by  appellant  Itself  ot 
ft  trusted  employfi,  known  as  its  "credit  man,'* 
to  be  used  on  the  trial  of  this  cause.  This 
was  wh(rtly  in  the  discretion  of  the  court, 
and  If,  in  the  opinion  of  the  conrt,  these  ex- 
hibits threw  light  upon  tills  transaction,  it 
was  not  only  In  his  discretion,  but  eminently 
proper  that  he  should  admit  thou, 

Spe<4ficBtlon  of  error  No.  6  seed  not  be  con- 
sidered. That  there  was  evlduice  of  dam- 
age that  properiy  went  to  the  Jury  there 
can  be  no  question.   There  was  evidence 


that  was  prop«-l7  admitted  showing  the  dif- 
ference between  tbe  contract  price  In  St. 
IiOuls>and  the  market  valoe  at  Chelsea,  Ind. 
Ter.,  at  time  of  delivery,  which  would  ac- 
coont  for  almost  all  the  damage  found  by  the 
jury  in  their  verdict;  and  the  question  wheth- 
er there  was  a  contract  existing  between  the 
parties  and  a  breach  of  the  same  was  fully 
and  fiilrly  sutnnltted  to  the  jury  by  tbe  court 
The  seventh  and  eighth  spedflcations  of 
error  can  very  properly  be  considered  to- 
gether. They  relate  to  the  refusal  of  the 
court  to  give  instruction  No.  2  as  requested 
by  appellant  and  the  giving  of  the  same  in 
a  modified  form.  The  court  gave  the  f<^w- 
Ing,  as  requested  by  appellant's  request  No. 
2;  "If  yon  find  that  there  exiated  between 
plaintiff  and  defendant  a  contract,  then  the 
burden  of  proof  Is  upon  the  plaintiff  to  show 
by  a  fair  preponderance  of  the  evidence  a 
breach  of  said  contract  by  defendant  refos- 
ing  or  neglecting  to  comply  with  the  terms 
thereof  and  to  show  what  damage.  If  any, 
he  sustained  by  reason  of  said  breach;  and. 
until  plaintiff  has  shown  a  contract  and  its 
breach,  he  Is"— and  refused  to  give  tbe  fol- 
lowing words  at  the  close  of  appellant's  re- 
quest No.  2,  to  wit  "not  entitied  to  recover 
the  flOO  paid  on  the  contract  or  any  other 
amount"  and  in  place  of  them  substituted 
tbe  following  words,  to  wit.  "only  entitled 
to  recover  the  f  100  p«Id  on  the  contract  but 
if  the  contract  and  a  breach  are  ahown,  ttie 
plaintiff  Is  entitied  to  recover,  in  addition 
thereto,  such  other  amonnt  of  damages  as 
you  may  find  from  the  evidence  he  has  sus- 
tained." On  page  89  of  the  transcript  dur- 
ing the  examination  of  the  appellee,  appears 
the  following:  *'Oounsel  for  the  defendants 
offer  to  confess  Judgment  for  the  one  hun- 
dred dollars,  wbich  offer  plaintiff,  1^  his 
counsel,  rtfused  to  accept  The  Oonrt:  The 
records  wHl  show  that  the  pAalntiff  luu  made 
a  claim  for  this  flOO,  and.  If  they  shonld  sue 
for  it  hereafter,  this  suit  will  be  a  bar  to  the 
other  suit."  This  action  of  the  court  which 
la  folly  authorised  by  the  liberal  statute  of 
amendments  ot  Arkansas,  and  now  la  force 
In  this  territory,  amounted  to  an  ammdment 
to  plaintiff's  complaint  and  Justlflefl  the  chaiye 
ct  the  court  as  made  in  living  plalntUTx 
request  No.  2  as  modified.  It  Is  perfMtly 
evident  from  an  exandnation  of  the  letter  of 
Mr.  Hltiong  to  the  appellant  when  the  or- 
der for  these  goods  iraa  sent  in  to  It  that  both 
he  and  the  appellee  had  come  to  &  full  an- 
derstanding  In  regard  to  ^e  purchase  of 
these  goods  and  terms  of  payment;  and. 
had  appellant  fully  advised  Its  counsel  of  that 
correspondence.  It  Is  very  questionable  If 
this  suit  would  ever  have  been  necessitated: 
but  when  they  acted  upon  the  ordo',  and 
shii^ied  the  goods,  and  then  commenced  their 
objections  to  the  security  agreed  iqMKO,  we 
think  the  appellee  was  Justified  in  ^  eon- 
duslon  that  appdbnt  did  not  Intend  to  carry 
out  the  contract  The  terms  of  the  contract 
should  have  been  settted^lwfore  the  goods 
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were  wbippeA,  If  aro^lant  did  not  propose  to 
Accept  It  We  are  of  the  opinion  from  an  ez- 
amloatlon  of  all  the  evidence  that  substan- 
tial justice  has  been  done,  and  therefore  the 
Judgment  below  is  affirmed. 

CLlAYTON  and  THaBfAS,  JJ^  concur. 


STATE  ex  rd.  AITTORNBT  OlfiNBRAIi  t. 
HABBISON. 

KSnpreme  Goort  of  Misaoori,  DirlaloB  MOb  1. 
Jan.  21,  lfi8&) 

Concnrring  opli^on. 

For  majority  opinion,  see  41  8.  W.  9TL 

BABCLAY,  0.  J.,  ccncnrs  in  the  result,  for 
4faese  reasons: 

The  record  of  the  county  court  does  not 
«bow  that  the  appolntmoit  of  the  members 
of  the  county  Institute  board  was  made  with- 
out the  adTice  of  the  school  commissioner. 
We  therefore  should  assume  that  It  was 
jnade  with  said  advice,  and  according  to  law, 
■as  all  puMlc  officers  are  presumed  to  have 
-acted  rightly,  till  the  contrary  aiq>ears.  On 
-certiorari  to  review  an  aH>olntment  of  this 
sort,  the  record  is  the  only  matter  to  be 
conddered;  and  where  it  shows  that  the 
court  had  power  to  make  the  appointment, 
^and  certainly  where  It  also  fails  to  show  any 
-dfTlation  from  the  course  marked  out  by  law 
for  making  the  appointment,  the  latter  can- 
not be  quashed  for  any  matter  outside  the 
record  under  review.  Whether  or  not  the 
power  exercised  In  such  an  aiH>olntment  is 
Judicial  or  admlnlatrative  seems  to  me  Imma- 
terial; for,  even  assuming  It  to  be  judicial 
Has  the  moving  parties  here  daim).  the  cer- 
.tiorarl  should  nev^thelen  be  quashed,  tot 
■the  reasons  above  givou 

-CITY  OF  LOmSVILLB  v.  MtTLDOON  et  al 

•(Court  of  Appeals  of  Kentucky.  Dec.  4, 1897.) 
^FPUL— Tins  Fob  Allowing — Compotatior — 

BUPBRSBDBAS— VaLIDITT. 

1.  The  trial  conrt  has  no  power  to  grant  an 
.appeal  after  the  expiration  of  the  term  during 
which  the  jndgment  was  rendered. 

2.  A  supersedeas  bond  executed  to  stay  pro- 
ceedings under  a  Judgment,  the  right  to  appeal 
trtm  which  does  not  at  the  time  exist,  la  inef- 
fectual, and  not  binding  upon  the  party  exe- 
cuting it 

3.  There  is  no  Judgn^nt  In  fact  npon  a  ver- 
dict nntn  the  motion  for  a  new  trial  is  decided. 

4.  me  60  days  during  which,  by  virtue  of 
■Oiv.  Cbde,  {  968,  a  court  naving  continuous  sea- 
alon  has  power  to  grant  an  appeal,  do  not  be- 
gin to  run  until  the  order  upon  a  motion  for  a 
new  trial  is  made. 

Appeal  from  circoit  court,  Jefferson  coun- 
ty- 

"Not  to  be  officially  reported." 

Action  between  the  city  of  Lonlsvllle  and 
M.  Mnldoon  and  others.  From  a  Judgment 
Sot  the  latter,  the  former  appealed.  Hie  99- 


I>eal  was  dismissed,  without  opinion,  and  ap- 
pellant petltioDS  for  ■  rehearing.  Petition 
overruled. 

Henry  £h  Stone,  tor  appellant.  T.  L.  Bur- 
nett and  Bamett,  Miller  ft  Bamett,  for  ap- 
pellees. 

LOWIS,  0.  J.  The  appeal  in  this  case  was, 
October  29,  1897,  on  motion  of  appellees, 
and  because  the  transcript  of  the  record  had 
not  been  filed  within  the  time  required  by 
Civ.  Code.  I  738,  dismissed,  with  damages. 
November  30,  1897,  appellant  filed  a  peti- 
tion for  rehearing  of,  and  overruling,  the 
motion  to  dismiss,  npon  the  ground  that  the 
order  of  fixe  lower  court  granting  the  ap- 
peal was  null  and  void,  and  consequently 
the  BUperaedeas  bond  Is  unenforceable.  It 
has,  as  argued  by  counsel,  been  deflnltdy  de- 
termined by  this  conrt  that  the  trial  conrt 
Is  without  power,  after  expiration  of  the 
tmn  during  which  a  judgment  was  rendei^ 
ed,  to  make  an  order  granting  an  appeal 
therefrom  to  tills  court  And,  If  so.  It  wonld 
seem  to  follow  a  supersedeas  b<md  executed 
to  stay  proceedings  under  a  judgment,  the 
right  to  appeal  from  which  does  not  at  the 
time  exist,  is  superfluous  and  Ineffectual, 
and,  being  so,  should  not  be  treated  as  bind- 
ing upon,  or  enforceable  against,  the  party 
executing  It  Indeed,  it  has  been  more  than 
once  so  held  by  this  court  Civ.  Code,  S  734, 
provides:  "The  mode  of  bringing  the  Judg- 
ment of  an  lliferlor  court  to  the  conrt  of  ap- 
peals for  reversal  or  modification  shall  be 
by  an  appeal  which  shall  be  granted  as  a 
matter  of  right  to  a  party  or  privy  against 
a  party  or  privy,  by  the  court  rendering  the 
Judgment  on  motion  made  during  the  term 
at  which  It  is  rendered,  or  thereafter  by  the 
cleric  of  the  court  of  appeals  on  the  applica- 
tion of  either  party  or  his  privy."  And  by 
section  968  it  is  provided  that  a  "court  hav- 
ing continuous  session  shall  have  control  of 
its  Judgment  for  sixty  days  as  circuit  courts 
have  over  their  Judgments  during  the  term 
in  whldi  they  are  rendered."  The  Jefferson 
circuit  court  where  tbe  present  action  was 
pending,  being  one  of  continuous  session.  It 
bad  no  power  to  grant  the  appeal  in  ques- 
tion 60  days  after  the  Judgment  was  ren- 
dered. Said  Judgment  was  In  one  sense  ac- 
tually rendered  January  14,  1897,  while  the 
order  granting  the  appeal  was  not  made  un- 
til April  T,  1897,— after  more  than  60  days. 
But  it  was  distinctly  held  In  LoulsvUle 
Chemical  Works  v.  Com.,  8  Bush,  179.  when 
the  precise  question  before  us  was  consider- 
ed, that  "there  is  no  Judgment  In  fact  upon 
the  verdict  of  a  Jury  until  the  motion  for  a 
new  trial.  If  made  in  proper  time."  Fixing 
the  date  of  the  order  or  judgment  overruling 
the  motion  for  new  trial  of  this  case  as  the 
time  when  the  limitation  of  60  days  began 
to  mn,  which  was  February  27,  1897,  as,  ac- 
cording to  the  ruling  in  the  case  dted,  should 
be  done,  that  period  had  not  ended  when 

Digitized  by  GooQle 


868 


43  SOUTHWESTBBN  BBPOBTBB. 


(Teim. 


the  order  granting  the  appeal  vraa  made,  and 
tlie  lower  court  had  power  to  make  it 
pettUon  for  r^earlng  la  oTerruled, 


WILLIAMS  T.  SAX. 
(Oonrt  of  Chancery  Appeals  of  TeniMMec. 

July  7,  1887.) 

VaxDOs'l  Lien  —  Cross  Bill  —  DnoBBTlov  or 
Tkial  CoirST. 

1.  In  a  anit  to  enforce  a  Tendor'a  lien,  and  to 
reeorer  a  balance  of  the  price,  the  action  of  the 
chancellor  in  refusing  to  allow  a  cross  bill  to 
be  filed  by  the  defendant,  several  years  after 
he  had  answered  in  the  case,  setting  np  facts 
which  defendant  had  known  for  12  months,  is 
discretionary,  and  will  not  be  reriewed. 

2.  FaUnre  of  title  is  no  defense  to  a  bU  to 
enforce  a  vendor's  lien. 

Appeal  from  chancoy  court,  ScMinatcUe 
coun^;  T.  M.  McOonn^  Obancdlor. 

Action  by  Isaac  WUlUme  agaliut  Max 
Sax  to  mforce  a  vendor'a  ll«i  on  a  trsict  of 
land.  Decree  for  plalotUt.  Defendant  ap- 
peals. Affirmed. 

W.  D.  ^wazi^  for  ^^dlut  ^ron  VopOj 
for  appeUce. 

BABTON,  J.  This  blU  was  flled  on  Feb- 
niary  28,  18&1«  to  enforce  a  vendor's  lien 
on  a  tract  of  land  In  6eqaatchle  county, 
and  to  recover  a  balance  of  the  porcbaae 
money  of  $114.26,  with  Interest  from  March 
1,  1887.  To  this  bUl  the  defendant.  Max 
Sax,  flled  an  answer,  in  which  he  stated 
that,  as  trustee  for  IB.  F.  Colyar  and  others, 
he  had  Iwught  the  lands  In  question  rrom 
the  complalDant,  for  which  the  complainant 
had  executed  his  deed,  with  general  war- 
ranties; that  the  land  was  originally  the 
property  of  the  father  of  the  complainant, 
who  had  died  Intestate,  leaving  seven  heirs; 
that  the  complainant  claimed  one-seventh 
by  Inheritance,  and  four-sevenths  as  pur- 
chased from  a  brother  and  sisters;  that  for 
two  of  the  shares  complainant  had  title,  viz. 
the  share  bought  from  his  brother  and  his 
own  share;  that  the  three  shares  he  claim- 
ed to  own  by  purchase  from  his  sisters  he 
had  no  title  to;  that,  at  the  time  of  the 
execution  of  the  deed  by  the  complainant  to 
the  respondent,  it  was  agreed  between  them 
that  complainant  would  procure  and  per^ 
feet  his  title  to  the  three-sevenths  claimed 
to  have  been  purchased  from  his  sisters,  to 
which  his  title  was  not  perfected,  and,  when 
so  perfected,  the  balance  of  the  money  was 
to  be  paid,  and  it  was  averred  that  he  had 
not  yet  complied  with  this  agreement,  and 
that  title  to  these  three-sevenths  was  out- 
standing; that  the  respondent  would  not 
have  made  the  purchase  but  for  this  prom- 
ise and  agreement  to  perfect  the  title.  Aft- 
er the  filing  of  this  answer,  the  cause  was 
contittaed  from  term  to  term  by  consent 
On  the  10th  of  September,  1896,  Max  Sax, 
by  hia  solicitor,  In  open  court  presented  to 
the  chancellor  a  cross  bill,  and  an  orlglnal 


bill  in  the  nature  of  a  cross  bill,  and  moved 
the  court  to  be  allowed  to  file  the  same: 
which  motion  the  chancellor  overruled,  and 
refused  to  allow  the  bill  to  be  filed,  giving 
as  his  reasons  that  the  court  was  of  opin- 
ion tliat  too  much  time  bad  d^tsed  since 
the  filing  of  the  original  bill,  and  too  mnch 
time  had  elapsed  since  the  older  and  so-  I 
perior  title  referred  to  in  the  cross  bill  had 
been  discovered.  To  this  action  the  defend-  j 
ant  excited.  Thereupon  a  decree  was  en- 
tered which  recites  that  the  cause  came  on  i 
to  be  beard  on  the  10th  of  September,  1896, 
before  the  chancellor  on  the  record;  and  It 
was  decreed  that  the  complainant  recover 
of  the  respondent  the  sum  of  $114.28,  with 
interest  from  March  1,  1887,  amonntlng  la 
all  to  $189.58,  which  amount  was  decreed 
to  be  a  lien  on  the  land,  which  waa  directed 
to  be  add.  The  land  waa  acAA  by  the  mas- 
ter as  decreed,  and  brought  amonnt  ^  dcl>t 
and  coats;  the  sale  reported;  and  at  tbe- 
March  term,  1897,  the  aale  waa  eonflrmed. 
and  the  title  dereated  and  vested.  From 
this  decree  the  defoidaiit  Max  flax,  prayed 
an  appeal  and  assigns  errors;  the  llrat  er^ 
ror  assigned  btfng  tiie  action  of  tba  dmBceOor 
In  refnsfaig  to  allow  the  cross  UU  ip  imiiiHJ 
to  be  filed. 

The  aU^catfons  of  this  cross  ItOi,  snb- 
stance,  are  as  foUomt  It  first  sets  sot  tbo 
fllii^  of  fbB  original  bill,  and  tbe  answer 
In  this  case,  and,  among  other  tUags,  the 
ailegartloD  of  the  answer  that,  when  Wil- 
liams perfected  bis  tlUe  to  tbe  tbree-aev- 
entbs  bit«est  by  getting  pn^r  and  legal 
deeds  from  his  sisters.  Sax  was  to  pay  him 
tbe  balance  dne  on  the  land,  and  net  before. 
This  balance  was  the  amount  sued  for  by 
Winiams  in  tbe  bill.  The  bill  fortber  al- 
leges that  WlUIams  was  insolvent;  that  the 
complainant  Sax  was  only  acting  as  trustee 
for  others,  and  had  no  personal  Inteest  In 
the  matter;  tiiat  since  the  blU  was  flled  by 
Williams  the  title  to  the  land  bad  been  de- 
vested out  of  him,  the  complainant  and 
vested  in  the  complainant  who  joined  in 
this  cross  bill,  the  Sequatchie  Valley  land 
Company;  that  the  case  had  been  contlnned 
along  from  time  to  time,  pending  negotia- 
tions for  a  compromise,  until  very  recently, 
—a  little  over  12  months  ago,— when  It  was 
unexpectedly  developed,  by  surveys  made 
by  one  M.  B.  Deacons,  that  the  complainant 
not  only  did  not  get  a  title  to  the  three-sev- 
enths Interest  In  this  land  by  reason  of  the 
defective  deeds  from  Williams*  alstera,  but 
complainants  got  absolutely  no  title  to  any 
part  of  the  land,  the  same  being  entirely 
covered  up  and  embraced  in  grants  known 
as  the  "Barrel  Grants,"  which  were  older 
titles;  that  these  facts  had  been  discovered 
since  the  filing  of  the  answer  In  the  above 
case,  and  very  recently,  except  aa  to  the 
lap  of  100  acres  on  what  was  known  as  the- 
"Scbool  Field  Orant"  by  grant  known  aa  the 
"Riddle  Orant";  that  after  the  dlscorety 
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had  beoi  made  the  caae  was  contlnaed  orer, 
and  no  preparation  had  been  made  to  try 
the  case,  because  It  was  expected  that  the 
suit  would  be  compromised  wittaont  incur- 
ring cost;  that  at  the  time  of  the  purchase 
the  complainants  In  tbis  cross  UU  bad  no 
knowledge  whaterer  of  the  conflict  with 
the  Barrel  grants;  tiiat  the  complainant  Sax 
paid  to  the  original  complainant  WHllams 
$260.72.  retaining  $114.28;  that  Williams 
made  to  Sax  a  warranty  deed  to  the  land, 
with  full  corenants  of  s^n  and  against 
Incumbrance;  and  that  he  bad  breached 
each  of  these  corouuits.  The  prayer  of  the 
bill  was  that  the  complainants  be  allowed 
to  file  the  Un  as  a  cross  bill,  and  an  orig- 
inal Mil  in  the  native  of  a  cross  UlU  amd 
that  the  complainants  hare  a  decree  agolxut 
Williams  for  the  foil  amount  of  the  money 
paid,  with  interest,  and  that  this  be  decreed 
a  lien  on  any  part  at  said  land,  if  it  should 
be  found  that  Williams  could  maKe  title  to 
or  liad  an  Interest  In  any  part  ot  it,  and 
that  tite  land  be  decreed  to  be  sold  for  Its 
payment. 

We  are  of  the  opinion  that  there  was  no  re* 
▼enable  error  in  the  decree  ot  Qie  chancdlor 
In  refusing  to  allow  this  Ull  to  be  injected  In 
this  suit  and  filed  as  a  cross  bill.  Blattov 
of  this  kind  are  In  the  discretion  of  the  chan- 
odlor,  and  his  action  wlU  not  be  rerersed  by 
us,  except  for  an  obrlons  abase  of  that  dls- 
cretioa.  which  does  not  appear  in  this  case. 
On  the  auctions  of  this  cross  bill,  as  pre- 
sented. It  would  ai^ear  that  the  matters  com- 
l^alned  of  bad  been  known  for  more  than 
12  months  before  this  cross  bin  was  prepared 
and  presented.  There  are  vague  allegations 
as  to  the  comprMnlse  propositions.  It  being 
said  that  It  was  expected  that  the  case  would 
be  compromised  and  costs  saved.  Who  expect- 
ed it,  or  why,  Is  not  stated.  These  allega- 
tions were  entirely  InsuflSdent  to  excuse  the 
Icmg  delay.  The  original  bill  was  simply  a 
bill  to  enforce  a  vendor's  lien  on  the  lands  In 
question,  and  the  matters  of  def«ise  set  jxp 
In  this  cross  bill  are  dmply  that  there  was  a 
failure  of  title.  But  these  do  not  constitute 
a  valid  defense  to  enforce  a  vendor's  lien. 
While  the  fftcts  stated  in  the  cross  bill  offered 
might  be  a  good  ground  for  resdsslon  on  an 
indepoident  bill,  still  they  are  not  a  defense 
to  the  bill  to  enforce  a  v«idor*s  lien,  so  tn 
as  subjecting  Ibe  land  for  sale  is  concerned. 
It  was  not  an  effrart  to  abate  purchase  ptlce, 
bat  to  resist  whole  recovoy,  and  to  recover 
back  amount  paid.  This  can  be  reached  by 
independent  action  on  covenants  of  deeds, 
and,  OS  the  land  has  been  sold  for  enough  to 
pay  balance  sought  to  be  recovered,  no  harm 
baa  resulted.  At  least,  It  is  a  case  where  it 
was  within  th»  chancellors  dlsoetlon  wheth- 
er he  would  allow  the  case  to  be  further  de- 
layed by  the  interposition  of  this  cross  bill, 
and  we  tiilnk  the  discretion  was  property  ex- 
arclsed. 

In  OlaiiE  V.  Carlton,  4  Lea,  468,  a  similar 
case,  our  suprone  court  said,  through  Judge 


Cooper:  "The  chancellor  was  undoubtedly 
right  in  all  these  rulings.  It  was  In  his  dis- 
cretion, even  If  the  ap(^catlou  disclosed  a 
proper  case  for  a  cross  bill,  to  refuse  to  stay 
the  trial  of  the  original  cause.  Brown  v. 
4  Hayw.  287.  The  grounds  of  the  protmaed 
un  were  that'  there  wen  def  ecte  not  speci- 
fied In  the  comjdalnant's  title,  and  an  Incmn- 
brance  on  the  land  which  Is  specified.  A 
mere  averment  that  there  are  defects  of  title, 
without  stetlDg  &ct8  from  which  the  court 
can  see  that  defects  do  exist,  is,  of  course, 
mere  sound,  signifying  nothing.  But  the  au- 
thorities are  uniform  that  a  defect  of  title  Is 
no  defense  to  a  bill  to  enforce  the  vendor's 
lien.  Hurl^  v.  Coleman,  S  Bead,  205;  Curd 
V.  Davis,  1  Helsk.  S74;  Jones  v.  Fulghum,  3 
Tenn.  Cb.  200.  It  may  be  a  defense  to  a 
money  decree  for  the  surplus  after  exhaust- 
log  the  property,  under  sane  circumstances, 
but  tSie  diancdlOT  expressly  reserved  the  ren- 
dttlon  of  a  f <H!mal  decree  until  after  a  sale  of 
the  proper^.  Ordinarily,  the  vendee  In  pos- 
session anOer  a  deed  must  r^  upon  the  cove- 
nante  of  his  deed.  Topp  v.  White,  12  Xldsk. 
176.  The  olstence  of  an  Incumbrance  would 
be  matter  for  an  orl^nal,  not  a  cross,  Mil, 
snd  could  be  ot  no  avail,  exc^  as  il  set-off  to 
a  mon^  decree.  Cohen  v.  WooUard,  2  Tenn. 
Ch.  068."  See,  also,  J<mes  v.  Fnli^um,  8 
Torn.  Ch.  200. 

There  is  nothing  in  Itae  second  objection  that 
there  was  no  proof  to  show  amount  due.  The 
statements  of  the  bm  on  this  sutject  are.  In 
effect,  admitted  in  the  answer.  There  is  no 
errov  In  the  decree  of  the  Chancellor,  and  It 
win  be  afBrmed,  with  coats. 

Affirmed  orally  by  supreme  court,  November 
16, 18OT. 


HARRIS  V.  LEMHING-HASRIS  AGRIOUIr 
TURAIi  WORKS. 
LEMMING  T.  SAME. 

(Court  of  CSiancery  Appeals  of  Tannessce. 
Oct  10.  1898.) 

CoKpoHATiom  —  Saubiss  ot  DmsoTOBS— Woxk 

AND  LaBOB. 

1.  A  director  of  a  corporation  cannot,  by  his 
own,  or  the  votes  of  those  representlag  hie  In- 
terest in  the  directorate,  vote  and  secure  to 
himself  an  ezorbitsBt  salary;  but  he  will  be  re- 
quired to  act  In  the  utmost  cood  faith,  and  In 
the  interest  of  the  stockholders  whom  he  rep- 
resents. 

2.  In  a  suit  for  services  rendered  by  plain- 
tiff as  superintendent  of  defendant's  works, 
where  the  weight  of  the  proof  shows  that  the 
serTices  were  necesBary,  that  he  served  during 
the  time  for  which  he  charged,  and  that  his 
services  were  reasonably  worth  the  amount 
claimed,  the  decree  of  the  ehancdlor  in  his 
favor  win  he  affirmed. 

A[q>eal  fnnn  chancery  eonr^  Roane  county; 
H.  B.  Lindsay.  Chancellw. 

Suits  Iqr  O.  W.  Harris  snd  Florence  D.  Lem- 
ming against  the  Lemming-Harris  Agricul- 
tural Works  for  services  roidered.  The  suits 
were  consolidated.  From  a  decree  for  plaln- 
tlf^  defendant  appeals.  Afflmud.  t 
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Otto  Fischer,  for  appellant  McElule  4k 
Carr  and  B.  B.  Caasell,  for  appellee. 

BAHTON,  J.  These  two  consolidated  causes 
tnrolvs  tnlta  broofht  by  fhe  complainant  and 
Florence  Lenunlng,  aa  tbe  assignee  and  rep- 
lesentatlTe  Of  J.  J.  Lemmkig,  deceased, 
against  the  defendant;  a  manufactorlDg  corpo- 
ration located  at  HairUnan,  in  Roane  county, 
for  charges  alleged  to  be  doe  tbun  1^  account; 
the  cbarges  In  the  acconnt  being  mainly  for 
Bervlces  rendered  by  Tj>imning  and  Harris  to 
the  def  aidant  By  agreemort  of  parties  tiie 
causes  were  consolidated  in  the  court  below, 
and  beard  together;  the  erldoice  taken  In 
each  caae  being  used  interchangeably  In  the 
other.  Proof  was  takoi,  and  the  caose  heard, 
and  n  decree  rendered  by  the  chancellor  in 
favor  ot  the  cnnjflalnanta,  frcon  which  the  de- 
fendant compel^  appoled  to  the  soprenw 
oonrt  Since  the  appeal  the  Elorence  Lem- 
nUng  cause  has  been  settled,  and  the  cause  is 
now  pending  before  ns  only  aa  to  the  claim  (tf 
the  complainant  Harris. 

Gharlee  W.  Harris  filed  his  blU  on  July  8; 
1885,  agabiBt  the  defendant  company;  exhib- 
iting bis  account,  and  claiming  a  balance  due 
him  trom  tba  defraidant  of  $60&ia  Most  of 
the  Itons  of  chaises  consisted  of  wages  or 
salary  alleged  to  be  due  him  for  swrlces  ren- 
dered by  him,  under  contract  of  employment 
wltb  the  defendant,  from  the  8th  day  of  Oc- 
tober, 1891,  to  June  34,  1885,  during  which 
time,  he  allegee,  be  was  In  the  service  of  the 
defendant  ctHupany,  under  emjtoyment  by 
contract  at  a  salary  of  $126  per  montli,  as 
president  and  general  manager  of  the  ctnn- 
pany,  which  he  alleges  was  also  reasonable 
and  fair,  and  that  the  amount  was  justly  due, 
owing,  and  unpaid.  The  defmdant,  in  Its  an- 
swer, denies  the  justice  of  the  account;  bas- 
ing Its  denial  principally  upon  the  ground  that 
the  complainant,  who  Is  a  director,  fraudu- 
lently and  unlawfany  voted  himsdf,  by  the 
assistance  of  J.  3.  Iiemming,  another  director, 
who  was  also  interested  In  the  resolution 
passed,  an  exorbitant  salary  of  $125  per 
month.  The  right  of  such  directors  to  vote 
tbonselves  salaries  Is  questioned  and  denied, 
and  It  Is  alleged  that  the  amount  voted  was 
exotMtant  and  unreasonable;  that  a  salary  of 
160  per  month  would  have  been  sufficient  It 
Is  denied  that  there  is  anything  due  him,  le- 
gally or  justly.  Am  before  stated,  the  decree 
wns  in  favor  of  nmiplalnants,  and  the  defeaifr 
ant  appeals,  and  assigns  errors  here.  Tb»e 
are  two  different  sets  of  assignmoits  of  er- 
rors filed  by  different  oonnsti  for  defendant, 
but  both  presenting  the  same  points,  and  com- 
posed of  two  assignments  which  are  objec- 
tions to  the  decree  of  the  chancellor.  The 
first  Is  that  tiie  chancellor  erred  In  sustain- 
ing the  action  of  the  board  of  directors  In  vot- 
ing salaries  to  0.  W.  Harris,  as  presldrat, 
and  to  J.  3.  Lemming,  as  general  manager,  of 
|126  per  month  each;  and  the  second,  tiiat 
the  chancellor  erred  In  aUowIng  the  ctnui^ln- 
ant  f  126  per  month  as  salary,  which  amount 


was  excessive  and  unreasonable  coaimsnBatloB 
for  the  work  done,  <m  a  quantum  merulL 

The  fActs  are:  That  the  defendant  compa- 
ny Is  a  successor  or  reorgsnli&tlon  of  a 
vious  partnership,  In  which  most  of  the  pra- 
ent  stockholdm  of  the  defendant  company 
were  Interested.  The  assets  of  the  j^erlous 
concern  were  purchased,  and  the  present  de- 
fradanfe  company  organlaed.  In  SeptembBr, 
1884.  At  that  time  the  stock  of  the  company 
was  r^resented  about  as  follows:  J.  J.  lem- 
ming; ¥5,500;  L.  D.  ZJlly.  In  trust  for  J.  J. 
Tiflmmlng,  «100;  W.  A.  Rockwell.  H.600:  C. 
W.  Harris,  ¥%600;  W.  H.  Oonard.  $10a  Aft- 
erwards, on  Felnruary  8,  1685,  other  stock 
was  subscribed  for  as  follonra:  1^  W.  Kelly. 
¥5.000:  a  W.  BaniB.  |800;  J.  X  Lemming. 
(800.  At  an  adjourned  meeting  of  the  board 
of  directors  held  on  Octoba  16,  iSH,  at  whldt 
an  of  the  directors  of  the  corporation  were 
present,  except  D.  Gibson,  a  resolution  was 
passed  unanlmoudy  employing  J.  J.  Lemming 
as  general  manage  at  a  salary  of  9126  per 
month,  and  C.  W.  Harris  was  employed  as 
superintendent  at  the  same  salary  of  per 
month,  to  begin  October  1,  18M:  and  th^ 
wwe  anttaorlzed  to  act  In  their  re8i>ectlve  ca- 
pacities (having  been  elected  at  a  previous 
meeting),  on  said  salaries,  until  the  next  an- 
nual meeting,  whUSx  was  set  tor  June  31. 
1886.  As  stated,  there  were  present  at  this 
meeting  all  of  tiie  directors,  except  Gibson,  to 
wit:  J.  J.  Lemmlngi  O.  W.  Harris,  L.  D.  UUy. 
(who  held  a  share  as  trustee  for  Lemmlngi. 
and  W.  A.  BockwdL  The  salary  of  $125  per 
month  was  voted  to  Lemming,  the  wiright  of 
the  evidence  tends  to  show,  without  (rf^jection 
The  resolution  fixing  the  salaries  was  a  joint 
one,  but,  before  adoption,  the  amount  to  be 
paid  eadi  was  separately  discussed  and  set- 
tled. Rockwell,  who  Is  one  of  the  present 
stodkhold««,  and  one  of  the  present  man- 
agem«Lt  Instigating  the  defense  to  the  i^es- 
ent  snil;  first  made  an  objection  to  the  amount 
proposed  to  be  paid  to  the  complainant  Har- 
ris; but,  qpon  Mr.  Harris  stating  tbat  be 
would  not  serve  tor  less,  Bod^wdl  withdrew 
the  objectlm,  and  the  resolution  was  unani- 
mously psssed.  Harris  continued  In  the  em- 
ployment of  the  CMnpany  aa  superlntendmt 
without  serious  objection,  and  with  tbe  no- 
tice and  knowledge  of  all  the  sto<Ah<ddws  and 
directors,  until  June  24,  1886.  when  tbe  man- 
agement was  chained  and  he  was  ousted, 
when  the  company  refused  to  poy  the  amount 
of  his  claim,  and  this  si^t  was  brought 

It  Is  earnestly  Insisted  on  behalf  of  the  de- 
fendant Hiat  the  vote  by  these  Interested 
directors  and  by  Mr.  liUy.  who  re^esented 
the  Interest  of  Mr.  Lemming,  was  a  ftmud  up- 
on the  stOfAholders,  and  m^l  and  void,  and 
tbat  the  salaries  voted  and  charged  were  un- 
reasonable and  exorbitant;  and  we  are  fur- 
nished with  an  daborate  dlacosslon  and  dta- 
tion  of  the  laiw  and  anthoritiea  upon  this 
point  But  we  do  not  consider  It  necessary 
to  pass  upon  this,  as  we  are  satisfled  that  tbe 
cause  can  be  more  properly  settled  on  another 
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point;  itatlng,  howercr,  tbat  we  nnderstand 
and  hold  Uie  law  to  be  tbat  a  director  of  a 
coi-poratlon  cannot,  by  bla  own,  or  the  votes  of 
those  representing  Us  Interest  In  the  director- 
ate, vote  and  secure  to  himself  an  exorbitant 
salary;  but  be  will  be  required  to  act  In  the 
utmost  good  faith,  and  In  the  Intereat  of  the 
stockholders  whom  lie  represents. 

On  the  other  point  It  Is  Insisted  (on  the 
question   of   quantum   meruit)   that  the 
amounts  charged  by  Harris  were  grossly  ex- 
orbitant and  unreasonable,  and  tbat  his  serv- 
ices were  only  worth  $00  per  month.    It  is 
not  questioned  tbat  be  was  In  the  employ- 
ment of  the  company  during  the  Ume  for 
which  he  has  charged.  On  this  point  the  de- 
cided weight  of  the  proof  is  that  the  serv- 
ices rendered  by  Harris  as  superintendent 
were  proper  and  necessary,  that  he  served 
the  company  during  the  time  for  which  be 
has  charged,  and  that  his  services  were  rea^ 
sonably  and  fairly  worth  $125  per  month, — 
the  amount  charged.   And  this  we  find  as  a 
fact,  without  going  into  a  long  discussion  of 
-the  details  of  the  evidence.    It  is  apparent 
that  In  tbls  suit  there  has  been  a  contest  be- 
tween stockholders  for  the  mastery  and  con- 
trol of  this  corporation,  and  a  great  deal  of 
bitterness  and  bad  feeling  have  resulted. 
There  Is  evidence  going  to  show  tbat,  during 
a  part  of  the  time  for  which  Harris  has 
charged,  tbe  plant  was  not  In  operation,  and 
that  the  services  rendered  were  not  needed; 
and  it  is  a  point  contested  with  much  bltter- 
noss,  and  a  large  expense  of  time,  energy, 
and  paper,  as  to  whether  or  not  the  corpora- 
tion, during  bis  administration,  was  run  at  a 
loss  or  a  profit   How  this  is,  we  deem  It  un- 
necessary to  settle;  but  we  do  find  that  It 
was  both  necessary  and  proper  for  the  man- 
agement of  such  a  concern  as  tbe  defendant 
company  to  have  bad  a  superintendent,  and 
it  was  a  necessary  result  tbat  such  superin- 
tendent, outside  of  any  question  of  employ- 
ment, would  not  properly  have  been  dischar- 
ged for  reason  of  temporary  stoppage;  and 
we  find  that  he  gave  bis  time,  energy,  and 
attention  to  tbe  business  of  the  company, 
and.  as  stated,  that  his  services  were  reason- 
ably worth  the  amount  charged,  of  $125  per 
month.    This  finding  Is  conclusive  of  this 
lawsuit,  without  regard  to  tbe  other  ques- 
tions raised  And  discussed  with  so  much 
learning  and  energy.    The  decree  of  the 
chancellor  will  therefore  be  affirmed,  with 
costs. 

NEIL  and  WILSON.  JJ.,  concur. 

Opinion  on  Petition  to  Bebear. 

BARTON,  J.  This  is  before  us  on  a  peti- 
tion to  rehear,  and  we  are  asked  to  reverse 
our  findings  on  the  principal  Issues  of  fact 
heretofore  passed  on.  Counsel  for  petitioner 
are  under  the  Impression  that  we  oveiiooked 
much  of  tbe  evidence  for  defendant,  and 
gave  undue  weight  to  that  for  the  complain- 
ant Tba  cam  was  ancved  orally  before  na 


on  these  very  questions  at  much  length,  and 
in  detail,  and  with  great  earnestness  and 
ability;  voluminous  and  able  briefs  and  ar- 
guments were  filed,  and  have  been  read  by 
us  with  care  and  attention;  and  It  is  a  mis- 
taken Impression  tbat  counsel  have,  tbat  any 
part  of  the  testimony  escaped  our  observa- 
tion and  consideration.  That  we  may  have 
given  undue  weight  to  some  testimony  Is  a 
possibility  Incident  to  all  human  testimo- 
nials, but  we  carefully  read  all  this  Immense 
record,  of  about  800  pages,  as  well  as  all  the 
arguments;  and  the  opinion  announced  Is 
the  result  of  our  deliberate  Judgment,  after 
the  best  consideration  we  could  give  to  a 
oase  ably  presented  by  both  sides.  It  Is,  of 
necessity,  a  question  tbat  is  not  capable  of 
ascertainment  with  scientific  exactness,  but 
must  to  a  certain  extent  always  he  one  of 
estimate.  We  endeavored  to  weigh  the  state- 
ments of  all  the  witnesses,  considering  their 
Interests,  prejudices,  means  of  knowledge, 
capability  of  Judging,  etc..  In  connection 
with  what  was  proven  as  to  the  character 
of  complainant  bis  quallfl cations,  etc.,  tbe 
nature  and  necessities  of  tbe  position  he  oc- 
cupied, etc.,  the  conduct  of  all  the  parties  in- 
terested, etc..  and  in  fact  all  competent  evi- 
dence bearing  legitimately  on  the  question, 
and  came  to  the  conclusions  previously  an- 
nounced. After  a  careful  reading  of  the  peti- 
tion to  rehear,  and  consideration  of  the  rea- 
sons then  presented,  we  are  not  able  to 
change  our  conclusion.  It  is  true  that  our 
opinion,  In  length,  Is  not  proportioned  to  the 
record  before  us;  but  tbe  issue  presented 
was  brief  and  simple,  and  It  would  have 
served  no  good  purpose,  nor  will  It  now,  to 
go  into  a  detailed  discussion  of  the  testimony 
and  character  of  the  different  witnesses. 
The  able  discussion  presented  in  the  briefs 
of  opposing  counsel  rendered  this  entirely 
unnecessary.  We  clearly  announced  our 
conclusions,  which  remain  unchanged,  and 
tbe  petition  to  rehear  will  be  lUamlsaed. 

WIL60N  and  NWJj,  concnr. 

Affirmed  oral^  by  supreme  court  November 
13.1807. 


COOPER  V.  YOAKUM. 
(Supreme  Court  of  Texas.   Jan.  18.  18D8.) 
Wkit  or  Bebob  — Tina  or  Takiss— Statutxs— 

COHBTHDCTIOlf. 

1.  Under  Rev.  St,  1895,  art  1389.  providing 
that  a  writ  of  error  may  be  sued  out  at  any 
time  within  12  months  after  the  QnaJ  judgment 
is  rendered,  and  not  thereafter,  the  12  months 
begin  to  run  from  the  rendition  of  the  main 
judgment,  and  not  from  the  order  overruling  a 
motiota  for  a  new  trial. 

2,  Where  words  In  a  legislative  enactment 
have  been  constraed  By  the  court  the  legisla- 
ture, in  using  the  same  words  in  a  subsequent 
statute  ou  the  same  subject-matter,  must  be 
presumed  to  have  Intended  to  employ  them  In 
the  same  sense. 

Certified  questions  from  court  of  civfl  ap- 
peals ot  Fourth  Boq^me  Judicial  district 
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Action  ttr  A.  G.  Omwer  against  B.  F.  ToBkum. 
Vram  a  Judgment  for  defendant,  plainUff  sned 
out  a  writ  of  error  to  the  court  ot  dvQ  appeals, 
whicb  certified  qnestlons  to  tbls  court.  Opin- 
ion certified. 

H.  E.  Vemor.  Clark  &  Puller,  and  0.  S. 
Roblneon,  for  plaintiff  In  error.  Houston 
Bros,  and  Franklin  A  Cobbs,  for  defendant 
in  error. 

GAINEJS,  0.  J.  The  following  questtons 
have  been  certified  for  our  determination  by 
the  court  of  civil  appeals  for  the  Fourth  su- 
preme judicial  district:  "The  petition  for 
writ  of  error  was  filed  on  April  24,  1897. 
The  judgment  was  rendered  on  March  9, 
1896.  The  order  overruling  plaintiff  In  er> 
ror's  motion  for  new  trial  appears  In  the 
minutes  of  the  district  court,  of  the  date 
April  24,  1896,  and  reads:  *In  this  cause, 
this  day,  came  on  to  be  heard  defendant's 
motion  for  a  new  trial,  which  motion,  after 
being  duly  conMdered  by  the  court,  was 
by  the  court  overruled,  to  which  ruling  of 
the  court  defendant  In  open  court  excepted, 
and  gives  due  notice  of  appeal.'  A  motion 
is  filed  on  behalf  of  defendant  In  error,  in 
this  court,  to  dismiss  the  writ  of  error  be- 
oause  not  sued  out  In  time.  In  connection 
with  this  motion  It  Is  shown  that  the  order 
was  In  fact  made  on  April  22, 1896,  by  a  cer- 
tified copy  of  the  entry  of  the  district  Judge 
on  his  motion  docket  as  follows:  'Motion 
overruled,  to  which  plaintiff  excepts,  and 
tea  days'  leave  given  to  file  statement  of 
facts.  4/22/96.'  This  court  finds  from  the 
evidence  before  It  that  the  22d  of  April, 
1896,  was  In  fact  the  date  upon  which  the 
judge  overruled  the  motion.  (1)  Should  the 
writ  of  error  have  been  sued  out  within 
twelve  months  from  the  rendition  of  the 
main  Judgment?  (2)  If  not,  then  is  the 
date  upon  which  the  minutes  show  the  judg- 
ment overruling  the  motion  for  new  trial 
to  have  been  rendered  cpnctuslve  of  the  date 
from  which  the  twelve  months  allowed 
within  which  to  sue  out  a  writ  of  error,  are 
to  be  computed?" 

We  are  of  the  opinion  that  the  first  ques- 
tion certified  should  be  answered  In  the  af- 
firmative. Section  142  of  the  act  of  May 
13,  1846,  "to  regulate  proceedings  In  the  dis- 
trict court,"  provided  that  "no  writ  of  error 
shall  be  granted  after  the  expiration  of  two 
years  from  the  rendition  of  the  judgment 
•  •  Pasch.  Dig.  art  1496.  In  Water- 
house  T.  Love.  23  Tex.  660,  this  statute  was 
construed,  and  It  was  there  held  that  under 
It  the  writ  of  error  should  have  been  sued 
out  within  two  years  from  the  time  at 
which  tbe  main  judgment  was  rendered. 
In  this  opinion,  speaking  of  the  provision 
quoted  above,  the  court  ear:  'The  language 
Is  too  plain  to  be  mistaken.  It  bars  the 
remedy  at  the  expiration  ot  two  years  from 
the  'rendition  of  the  Judgment*  The  ren- 
dition of  the  Judgment  la  an  independent 


fact,  distinct  from  tbe  adjonmnmit  of  tbe 

court,  from  other  proceeding!  at  the  term, 
and  In  the  same  case:  and  It  la  fMm  tiie 
ha^enliv  of  this  fftet  that  Uie  two  years 
are  to  be  computed.  This  la  the  ^aln  mean- 
ing of  the  language  of  the  statute.  A  pre- 
vious section  of  the  aame  act  prondea,  in 
caae  of  appeal,  that  the  aroeal  bond  shall 
be  given  *wit]iln  twoity  daja  after  tlie  term 
of  fbe  court  at  whldi  tbe  Jndgm^  w  de- 
cree was  rendered,'  showing  that  tbe  legis- 
lature had  In  mind  tbe  dlattoctton  betweu 
the  date  ot  tbe  Judgment  and  <tf  the  ad- 
journment of  tbe  oourf*  The  bugnage  of 
the  present  statute,  In  »  tar  as  It  affects 
the  point  before  os,  la  not  different  In  sub- 
stance. It  reads  as  follows:  "The  writ  of 
error  may,  In  cases  where  tbe  same  Is  al- 
lowed, be  sued  out  at  any  time  within  twdire 
months  after  tbe  final  judgment  Is  rendered, 
and  not  thereafter."  Bev.  St  1S96,  art 
1889.  That  the  final  judgment  which  Is 
meant  Is  tbe  judgment  proper  in  tbe  case, 
and  not  the  order  overruling  a  motion  for 
a  new  trial.  Is  made  manifest  by  the  sec- 
ond preceding  article  of  the  Revised  Stat- 
utes in  ration  to  appeals.  That  article 
reads.  In  part,  as  fcrilows:  "An  appeal  may, 
in  cases  where  an  appeal  Is  allowed,  be  tak- 
en during  the  term  of  tbe  court  at  which 
the  final  Judgment  in  tbe  cause  is  rendered, 
by  the  appellants  giving  notice  of  appeal  In 
open  court  within  two  days  after  final  Judg- 
ment, or  two  days  after  Judgment  overrul- 
ing a  motion  for  a  new  trial,"  etc.  Id.  art 
1387.  It  is  quite  clear  that  the  legislature 
did  not  intend  to  use  the  words  "final  judg- 
ment" In  one  sense  In  article  1387,  which 
fixes  the  time  within  which  notice  of  appeal 
is  to  be  given,  and  In  a  different  sense  In 
article  1389,  which  defines  the  date  from 
which  the  12  months  are  to  be  computed 
within  which  the  writ  of  error  Is  to  be  al- 
lowed. Besides,  those  words,  as  used  In 
the  act  of  May  13,  1846,  having  been  con- 
strued by  this  court  the  legislature.  In  us- 
ing the  same  words,  aa  ai^Ucable  to  the  same 
subject-matter  in  article  1389,  must  be  pre- 
sumed to  have  Intended  to  employ  them  in 
the  same  sense.  Our  (^lulon  win  be  so  ca- 
tlfled. 

DBNMAN,  J.,  did  not  sit  In  this  caas. 


BOWEN  et  a!.  T.  LANSING  WAOON 
WORKS. 

(Supreme  Court  of  Texas.   Jan.  13.  18D8.) 

CbaTTBI.  UOBTGAOIfl  —  LlCITB  —  STOCKS  OP  IlKB- 
CHA!tnt8B  —  RbBBRVATIOM  OF  TlTLB  IH  VbSIIXW 
—  BORDBir  ov  PaooT  — SuvpicicircT  tw  CoitSID- 
SnATIOX. 

L  Rev.  St  1896,  art.  354S,  provIdli«  tiiat  ev- 
«y  mortgage,  attempted  to  be  given  by  the 
owner  of  any  stock  of  goods,  dauy  exposed  to 
sale  in  the  regular  coarse  of  business,  and  cob- 
templating  &  continuance  of  possession  of  said 
goods  and  control  of  said  bnsuiess  by  sale  of 
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said  groods  hj  said  owner,  shall  be  deemed 
frandnlent,  does  not  apply  to  an  agreement  be- 
tween a  retail  merchant  and  a  mannfactorer, 
whereby  goods  shipped  to  the  merchant  are  to 
remain  the  property  of  the  manofactarer  nntil 
tber  are  settled  for  In  a  manner  itipalated  In 
»»M  agreement. 

2.  BeT.  St  ISOCL  art.  8327.  provides  that  aU 
reserrationa  of  title  to  property  in  chattels  as 
■ecnrity  for  the  price  shall  be  held  as  chattel 
mortgii^eB,  and  Told  as  to  creditors  and  bona 
fide  purchasers,  tmiess  registered,  where  pos- 
session is  delivered  to  the  vendee.  Section 
Z338  provides  that  a  chattel  mortgage  which  is 
not  accompanied  by  immediate  delivery,  and  is 
not  followed  an  actual  change  of  pMsesslon 
of  the  property  mortgaged,  shall  be  void  as 
against  creditors,  snbseqoent  purchasers,  mort- 
gagees in  good  faith,  etc.  add  that,  under 
these  sections,  holders  of  claims  secured  by  a 
mortgage  on  the  stoclE  of  a  retail  merchant  are 
entitled  to  priority  over  a  manufacturer  who 
had  shipped  goods  to  the  merchant,  but  had, 
by  an  unrecorded  agreement,  reserved  in  him- 
self the  title  to  the  goods. 

8.  Before  claimants  secured  by  a  mortgage 
on  the  stock  of  a  retail  merchant  can  enforce 
their  claims  to  priority  over  a  prior  unrecorded 
lien,  under  Ber.  St.  1865.  arts.  SSSTT,  8328,  they 
must  show  a  consideration  advanced,  and  that 
they  had  no  notice  of  the  unrecorded  lien;  and 
a  preexisting  debt,  where  there  is  no  extension 
of  time,  is  not  a  snfflcient  consideration  to  sup- 
port such  claim. 

Certified  questions  from  court  of  civQ  ap- 
peals of  Third  supreme  Judicial  district 

Action  \jj  Ijaneing  Wagon  Works  agakiBt 
R.  S.  Bowen  and  others.   Gartified  questions. 

Sims  &  Snodgrass,  for  arodlants.   J.  B. 

Scarborough,  for  appellee. 

DENMAN,  J.  In  this  cause  the  court  of 
cItH  appeals  of  the  Third  supreme  Judicial 
di-strlct  has  certified  to  us  the  following  ques- 
tions and  explanatory  statement:  "This  suit 
was  brought  October  6.  1896,  by  the  Lansing 
Wagon  Works,  a  corporation  doing  business 
in  I.anslng,  Mich.,  against  appellants,  R.  S. 
Bowen  and  B.  H.  PIttman,  on  certain  prom- 
issory notes  executed  by  Bowen  to  the  com- 
pany, and  to  foreclose  a  lien  on  certain  wag- 
ons. There  was  an  agreement  between  plain- 
tiff and  defendant  Bowen,  as  shown  1^  let- 
ter of  the  plaintlir  to  defendant  dated  Febru- 
ary 22,  1896,  indorsed  by  defendant,  March  2, 
1806,  by  which  the  latter  accepted  the  terms 
of  the  contract  that  the  company  should  ship 
to  defendant,  at  Waco,  Tex.,  wagons,  and 
that  all  wagons  so  shipped  were  to  remain 
the  property  of  plaintiff  untfl  he  (Bowen)  set- 
tled for  them,  as  follows:  Upon  the  arrival 
of  the  goods,  defendant  Bowen  was  to  give 
plaintiff  his  note  for  the  purchase  price  of  the 
wagons,  and  when  he  sold  any  of  the  wagons 
he  was  to  forward  to  fdalntlff  his  customers' 
notes,  to  be  held  by  It  as  collateral  security 
for  the  purchase  price.  The  notes  sued  on 
were  given  by  defendant  for  wagons  shipped' 
to  him  by  plaintiff  pursuant  to  the  foregoing 
agreement,  and  the  wagons  upon  which  plain- 
tiff sought  to  foreclose  the  lien  were  wagons 
shipped  under  the  agreement  Not  having 
been  sold  by  Bowen,  these  wagons  had  not 
l>een  settled  for,  as  provided  In  the  agree- 


meat,  and  th^  were  consequently  the  prop- 
erty of  the  plaintiff.  It  was  agreed  that  the 
amount  dne  at  the  time  of  trial  on  notes  of 
defendant  Bowen  to  [dalntlff  was  $984,  prin- 
cipal and  interest,  and  $98.40  attorney's  fees, 
for  which  the  suit  was  brought.  The  con- 
tract between  plaintiff  and  defendant  was 
never  authenticated,  deported  with  the  clerk, 
or  registered  as  a  clisttel  mortgage.  Bowen 
was  engaged  in  the  business  of  buying  and 
selling,  by  retail,  wagons,  buggies,  surreys, 
phaetons,  harness,  cultivators,  plows,  and  a 
graeral  Implement  business  In  the  city  of 
Waco,  McLennan  county,  and  was  so  engaged 
when  he  procured  the  wagons  In  questioa  in 
this  suit;  and  It  was  understood  between  blm 
and  plaintiff,  at  the  time  the  contract  between 
them  was  made,  and  at  the  time  he  got  pos- 
session of  the  wagons,  that  they  were  to  be 
by  defendant  Bowen  dally  exiwsed  for  sale  In 
the  said  business  at  retail,  and  to  sell  them 
In  the  usual  course  of  business;  and  he  did 
ke^  them  in  his  stock,  and  <^ly  exposed 
and  offered  them  for  sale  by  retail  in  Waco, 
from  the  time  he  received  them  until  they 
were  turned  over  to  the  trustee  under  the 
trust  deed  herdnafter  mentioned.  The  wag- 
ons involved  In  this  suit  were  wagons  deliv- 
ered to  Bowen  nnder  his  contract  with  plain- 
tiff, and  these  be  exposed  for  sale,  as  stated, 
with  other  stock  In  trade.  Nether  the  trus- 
tees, nor  the  beoefldarles  under  the  trust 
deed,  had  any  notice  of  plaintiff's  rights  nn- 
der the  contract  until  this  suit  was  brought. 
On  the  14th  day  of  September,  1896,  Bowen 
made,  executed,  and  delivered  a  certain  deed 
of  trust  to  Perry  Jennings,  as  trustee,  of  Mc- 
Lennan county,  conveying  all  the  property  in 
question  in  this  suit  upon  which  plaintiff 
seeks  to  establish  and  foreclose  a  lien,  ai  well 
as  other  property,  for  the  purpose  of  secur- 
ing certain  creditors  named  in  class  A  in  the 
payment  of  their  pre-existing  debts  dne  and 
owing  them  by  Bowen,  and  also  In  class  B, 
the  creditors  in  class  A  to  be  preferred  to 
those  named  In  class  B;  providing  that  the 
tnurtee  should  sell  the  propo-ty  and  pay  the 
creditors  named,  and  stipulating  that  when 
the  debts  were  paid.  If  there  was  sufficient  of 
the  property  to  do  so,  and  all  expenses  of  exe- 
cuting the  trust,  the  residue  of  the  same,  or 
its  proceeds,  should  be  delivered  to  him  (Bow- 
en). Perry  Jennings  Immediately,  on  the 
same  day,  took  irassesslon  of  the  property 
mentioned  in  the  Instrument  and  proceeded 
to  execute  the  same  Immediately,  and  the 
creditors  beneficiary,  as  named  In  class  A,  ex- 
cept one.  before  suit  dnly  accepted  the  bene- 
fits of  the  deed,  after  which  Jennings  re- 
fused longer  to  act  as  trustee,  and  resigned. 
Whereupon  the  county  Judge  of  McLennan 
county,  as  provided  in  the  deed,  duly  ap- 
pointed B.  H.  PIttman,  of  McLennan  county, 
trustee  to  execote  the  trust,  as  substitute 
trustee;  and  he  thereupon  Immediately  took' 
possession  of  the  goods  mortgaged  by  tiie 
trust  deed,  and  proceeded  to  execute  and  car- 
ry ont  its  ^Tisions.  On  the  aar  of  Ua  exe- 
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cntXai  the  deed  of  trust  was  deposited 
tbe  county  cl^k,  and  filed  and  registered  In 
the  office  of  tlie  county  clerk  of  McLennan 
county.  Tex.,  as  directed  by  law,  In  case  of 
filing,  depositing,  and  registering  chattel 
mortgages.  It  was  proved  that  the  goods 
mortgaged  hy  the  deed  of  trust  were  not  of 
value  more  than  sufficient  to  pay  the  ex- 
penses necessary  to  be  expended  In  carrying 
out  the  trust,  and  to  pay  the  creditors  who 
bad  accepted  its  terms,  as  named  In  class  A. 
The  wagons  mentioned  In  plaintiff's  petition 
were,  at  the  time  the  suit  was  filed,  In  the 
possession  of  the  trustee.  Plttman,  In  Waco, 
and  were  by  him,  by  consent  of  plaintiff, 
sold,  and  the  proceeds  of  the  sale,  $426,  were 
held  by  him,  subject  to  the  decision  In  tbis 
case.  The  court  below,  trying  the  case  with- 
out a  Jury,  found  the  facts  substantially  as 
stated  above,  and  decided  that  the  legal  ef- 
fect of  the  contract  between  plaintiff  and  de- 
fendant Bowen  was  to  create  a  lien  in  favor 
of  plaintiff  against  the  wagons  In  the  hands 
of  Bowen,  and  that,  inasmuch  as  be  could  not 
convey  a  greater  right  thereto  than  he  pos- 
sessed, the  conveyance  made  by  him  by  the 
trust  deed  was  subject  to  plaintiff's  lien;  that 
as  neither  t^e  trustee  nor  the  benefldarles 
under  the  deed  of  trust  had  paid  any  consid- 
eration therefor,  but  simply  accepted  the 
same,  as  security  for  pre-existing  debts,  sur- 
rendering no  rights  which  they  theretofore 
held  at  the  time  of  the  conveyance,  the  rights 
of  the  parties  thereunder  were  subject  to 
plaintiff's  lien.  The  coiurt  rendered  judgment 
for  plaintiff  for  the  amount  of  its  debt,  $1,- 
0S2.40.  and  that  Plttman  pay  Into  the  registry 
of  the  court,  for  the  benefit  of  plaintiff,  the 
proceeds  of  the  sales  made  by  him,  the  $426, 
which  was  directed  to  be  paid  to  plaintiff. 
Judgment  was  accordingly  so  rendered,  and 
the  defendants  have  appealed.  We  propound 
the  following  questions  to  the  supreme  court, 
arising  in  this  cause,  which  is  now  pending  In 
this  court:  Does  section  17  of  the  assign- 
ment law  (tf -1879,  dedariug  that  'every  mort- 
gage, deed  of  trust,  or  other  form  of  Ilea,  at- 
tempted to  be  given  by  the  owner  of  any 
stock  of  goods,  waxes  or  merchandise,  dally 
exposed  to  sale  in  parcels  in  the  regular 
cotirse  of  business  of  such  merchandise  and 
contemplating  a  continuance  of  possession  of 
said  goods,  and  control  of  said  business  by 
sale  of  said  goods  by  said  owner,  shall  be 
deemed  fraudulent  and  void,'  apply  to  the  lien 
asserted  by  the  plaintiff,  and  should  It  be 
enforced  in  this  case?  2  Sayles'  Civ.  St.  art 
66r;  Rev.  St  1895,  art  2548.  If  the  court 
holds  that  the  article  of  the  statute  refmed 
to  does  not  apply,  then,  in  view  of  the  fact 
that  plaintiff  did  not  have  Ita  contract  de- 
posited, filed,  and  registered,  as  In  case  of 
chattel  mor^ges,  as  required  by  statute 
(SaarlflS'  OlT.  St  art  3190a;  Bev.  St  1896,  art 
3327).  should  the  trust  deed  securing  a  lien' 
to  the  creditors  named  therein  before  suit  pre- 
vail over  the  contract  of  i^ntlff,  so  far  as 
to  enforce  the  rights  of  tiw  lira  credlton 


accepttaig  under  the  deed  of  tmat,  there  be- 
ing no  notice  to  them  or  the  trustees  of  plaln- 
tlfTs  claim  at  the  time  the  deed  of  trust  was 
executed  and  accepted?  To  protect  such 
creditors,  must  they  have  paid  a  valuable 
consideration  for  thelr^  mortgage  lien  at  the 
time  of  Its  execution  In  addition  to  their  pre- 
existing debts?  or  does  the  fact  that  they 
are  lien  creditors  to  secure  pre-existing  debts 
give  them  protection  against  plaintiff's  claim, 
they  having  no  legal  notice  of  the  same,  at 
the  time  when  or  before  their  liens  were  cre- 
ated, and  duly  d^oslted,  filed,  and 
teredr- 

At  the  time  of  and  after  the  passage  of  sec- 
tion 17  of  the  assignment  law  of  1879,  above 
quoted  (Rev.  St  1895,  art  2&1S),  the  transac- 
tion in  this  case  would  not  have  been  consid- 
ered a  "mortgage,  deed  of  trust,  or  other 
form  of  lien  attempted  to  be  given  by  the 
owner,"  within  its  purview.  We  are  of  the 
opinion  that  the  language  and  scope  of  this 
severe  provision  was  not  Intended,  by  the 
subsequent  enactment  in  1885,  of  what  are 
now  articles  2549,  3827,  Rev.  St  1895.  which 
read  as  follows:  "All  reservation  of  the  title 
to  or  property  in  chattels  as  security  for  the 
purchase  money  thereof  shall  be  held  to  be 
diattel  mortgages,  and  shall,  when  posses- 
sion Is  delivered  to  the  vendee,  be  void  as  to 
cr^tors  and  bona  fide  purchasers,  nnles^i 
such  reservations  be  in  writing  and  register- 
ed as  required  of  chattel  mortg^es;  provid- 
ed, that  nothing  In  this  article  shall  be  con- 
strued to  contravene  the  landlord  and  ten- 
ant act"— to  be  extended  so  as  to  indnd^ 
the  transaction  before  us,  which  Is  a  reser- 
vation by  the  vendor,  and  not  any  "form  of 
lien  attempted  to  be  given  by  the  owner." 
We  therefore  answer  the  first  question  certi- 
fied in  the  negative,  without  passing  upon 
the  question  whether  a  mortgage  given  upon 
specliBc  articles,  which  could  not  be  reason- 
ably held  to  be  the  "stock  of  goods."  la  af- 
fected by  said  section  17. 

In  order  to  answer  the  second  group  of 
questions  above  certified,  we  must  determine 
whether  the  parties  secured  by  the  trust 
deed  were  "creditors,"  within  the  meaning 
of  article  8327,  above  quoted,  which  must 
be  construed  In  connection  with  article  3328. 
which  reads  as  follows:  "Every  chattd 
mortgage^  deed  of  tmst  or  other  Instrnment 
of  writing  Intended  to  operate  as  a  mortgage 
of  or  lien  upon  personal  property  which  sball 
not  be  accompanied  by  an  immediate  deliv- 
ery, and  be  followed  by  an  actual  and  con- 
tinued change  of  poasesslon  of  the  property 
mortgaged  or  pledged  by  such  instrument 
shall  be  absolutely  void  as  against  the  cred- 
itors of  the  mortgagor  or  person  making  the 
same,  and  aa  against  snbsequent  purchasers 
and  mortgagees  or  lienholders  in  good  faith, 
unless  such  Inatmment  or  a  true  copy  there- 
of shall  be  forthwith  deposited  with  and  filed 
in  the  office  of  the  county  clerk  of  the  county 
where  the  property  shall  then  be  situated,  or 
it  the  mortgitfor  or  perstm  maklns  the  aame 
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be  a  resident  of  this  state,  tben  of  tbe  coun- 
ty of  which  he  shall  at  the  time  be  a  resi- 
dent," This  article  divides  the  persons  who 
are  to  be  protected  against  the  unrecorded 
Instrament  Into  two  classes:  (1)  "Creditors," 
and  (2)  "sabsequent  porchasers  and  mort- 
gagees or  Uenholders  In  good  faith."  "Cred- 
itors," as  here  nsed,  has  been  generally  held 
to  mean  persons  whose  claims  have  been 
fixed  by  some  legal  process  as  liens  upon  the 
property  (Brothers  t.  Mnndelt,  60  Tex.  240; 
Orerstreet  t.  Manning.  67  Tex.  6S7,  4  S.  W. 
'J-iS);  and  has  been  by  this  court  held  to 
include  a  landlord  whose  lien  was  fixed  by 
statute  (Berkey  &  Gay  Furniture  Co.  t.  Sher- 
man Hotd  Co..  SI  Tex.  135.  16  8.  W.  807). 
The  logic  of  these  decisions  would  seem  to 
include  within  the  term  "creditors"  all  per- 
sons whose  claims  are  upon  certain  condi- 
tions charged  by  law  as  specific  liens  upon 
certain  property,  surb  as  holders  of  attach- 
ment, execution.  Judgment,  landlord  and  me- 
chanics' liens,  and  to  exclude  therefrom  all 
others.  Therefore  we  are  of  opinion  that 
the  holders  of  claims  secured  by  the  trust 
deed  In  this  case  are  not  to  be  classed  as 
"creditors."  The  second  class  of  persons 
protected  by  the  statute,  as  above  stated,  are 
"sulMBequent  purchasers  and  mortgagees  or 
Uenholders  in  good  faith."  The  word  "pur- 
chasers" has  been  generally  held  to  include 
mortgagees  and  holders  of  claims  secured  by 
trust  deed,  and,  while  this  holding  was  orig- 
inally probably  based  upon  the  ground  that  by 
such  instruments  In  other  states  the  legal  ti- 
tle passed,  still  we  are  of  opinion  that,  when 
our  statute  used  the  same  well-understood 
words.  It  was  Intended  that  it  should  receive 
the  same  construction  as  elsewhere.  This 
view  is  strengthened  by  the  fact  that  the 
latatute  adds  the  words,  "mortgagees  or  lien- 
holders,"  which  insures  such  construction. 
As  said  in  Overstreet  v.  Manning.  67  Tex. 
(>G3,  4  S.  W.  218.  the  statute  is  here  referring 
to  persons  who  have  fixed  their  Hens  by 
"contract  or  act  of  the  parties."  We  are  of 
opinion  that  the  word  "creditors,"  in  article 
3327,  means  the  same  as  in  article  S328,  and 
that  the  word  "purchasers"  In  the  first  in- 
cludes the  same  persons  as  "purchasers," 
etc.,  in  the  second,  and  therefore  that  the 
holders  of  the  claims  secured  by  the  trust 
deed  in  this  case  are  Included  within  this 
second  class  of  persons,  and  that  in  order  to 
bring  themselves  within  its  terms  they  must 
show  that  they  hold  "bona  fide"  or  "In  good 
faith,"  and  that  In  order  to  do  so  they  must 
show  a  consideration  advanced,  and  that 
they  had  no  notice  of  the  unrecorded  Hen. 
It  is  well  settled  that  a  pre-existing  debt, 
where  there  is  no  extension  of  time,  la  not 
a  consideration.  Overstreet  v.  Manning,  67 
Tex.  663,  4  S.  W.  24S;  Cook  v.  Porham.  63 
Ala.  4B6;  Port  v.  Embree,  54  Iowa,  14,  6  N. 
W.  83.  We  therefore  answer  the  first  of  said 
group  of  questions  certified  in  the  negative, 
the  second  in  the  affirmative,  and  the  third 
in  the  negativeb 


GALVESTON.  H.  A  S.  A  RY.  Ca  T. 

MASTERSON  et  nx. 

(Supreme  Court  of  Teua.   Jan.  18,  18B&> 
Wbit  oi  Brbob  —  JuaisDionoir  or  Bupruib 

COUBT. 

1.  When  a  cause  has  been  remanded  1^  the 
eonrt  of  civil  aj^Deali,  the  supreme  court  will 
not  tiave  jurisdiction  unless  In  the  application 
for  writ  of  error  it  is  stated  that  the  judgment 
in  the  court  of  appeals  settles  the  case,  and  it 
also  appean  tron  the  record  that  Its  opiuloD 
is  conclusive  of  the  case,  provided  the  evidence 
shall  be  the  same  upon  anothn  trial. 

2.  Where,  in  an  action  for  personal  injuries, 
defendant  claimed  that  the  iajmr  was  caused 
by  a  fellow  servant  in  defendant's  employ,  and 
the  court  of  civil  appeals  held  Hiat  the  person 
causing  the  injury  was  not  a  fellow  servant  of 
the  one  inJurtKl,  and  that  the  company  wan  re- 
sponsible for  bis  act  if  he  was  negligent.  It  did 
not  settle  the  qnestion  of  negligence  so  that  a 
writ  of  error  would  lie. 

Application  for  writ  of  error  to  court  of 
^vU  appeals  of  Fourth  supreme  judicial  dis- 
trict 

Action  by  P.  T.  Masterson  and  wife  against 
the  Galveston,  Uarriaburg  A  San  Antonio 
Railway  Company.  The  plaintiff  appealed  from 
a  Judgm^t  for  defendant  to  the  court  of  civil 
appeals  (42  S.  W.  1001),  which  reversed  the 
JudgmenL   Application  dismissed. 

Upson,  B»gstrSm  A  Newton,  tm  applicant. 

GAINES,  O.  J.  This  suit  was  brought  by 
the  father  and  mother  of  one  Joseph  P.  Mas- 
terson to  secure  damages  for  Injuries  result- 
ing in  the  death  of  their  son,  alleged  to  have 
been  caused  by  the  negligence  of  the  appll- 
canr.  the  Galvesttm,  Harrlsburg  &  San  An- 
tonio Railway  Company.  Upon  the  trial  the 
court  instructed  a  verdict  for  the  defendant. 
Upon  ai^eal  the  court  of  civil  appeals  held 
that  there  was  evidence  to  support  the  alle- 
gations of  the  petition,  and  that  the  cast-- 
should  have  been  submitted  to  the  jury,  and 
reversed  the  Judgment,  and  remanded  the 
cause,  l^e  defendant  company  applies  to> 
tills  court  for  a  writ  of  error,  and,  In  order  to- 
give  us  Jurisdiction,  states  in  its  petition  that 
judgment  of  the  court  of  civil  ap[>ealB  "prac- 
tically settles  the  case."  We  have  held  that, 
when  a  cause  has  been  remanded  by  the 
court  of  civil  appeals  in  order  to  give  this 
court  Jurisdiction  upon  the  ground  that  the 
Judgment  of  that  court  settles  the  case,  the  ap- 
plicant must  not  only  so  state,  but  that  it  must 
appear  from  the  record  that  its  o[4nlon  is  con- 
clusive of  the  case,  provided  the  evidence 
shall  be  the  same  upon  another  trial.  Does 
the  decision  of  the  court  of  civil  aj^als  prac- 
tically settle  the  case?  The  allegations  and 
proof  were  that  the  Injury  was  caused  by 
the  act  of  one  Church  in  moving  an  engine 
and  train.  Church  was  a  swlt<'hroan  of  the 
applicant,  the  defendant  In  the  trial  court 
The  defendnnt  contended  that  Church,  in> 
moving  the  train,  acted  without  the  scope  of 
his  authority,  and  also  that  be  was  a  fellow 
servant  ot  the  deceased,  and  that  for  bottb 
reasons  it  was  not  responsible  for  the  injury. 
The  court  of  dvll  appeals  held,  In  effect,  that 
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under  the  evidence  Church  was  not  the  fel- 
low serrant  of  Maaterson,  and  also  that  the 
cwnpany  Is  respcKialble  for  bis  act,  If,  in 
fac^  It  ms  negligent.  This  settles  two  Is- 
BDes  In  the  case,  provided  the  evidence  Is 
the  same  upon  another  trial.  But  does  It 
settle  the  question  of  negligence?  "Vfe  think 
not.  Their  conclusion  Is  merely  that  under 
the  evidence  the  case  should  have  been 
submitted  to  the  Jory.  Under  their  ruling 
It  Is  a  question  for  the  Jury  whether  the 
conduct  of  Church  was  negligent  or  not,  and 
a  verdict  might  be  given  either  for  the 
plaintiffs  or  the  def^tdant  Evidently  the 
decision  of  the  court  of  civil  appeals  does  not 
settle  the  case,  and  we  have  no  jurisdiction 
to  grant  a  writ  of  error  to  their  judgment. 
Therefore  the  application  is  dismissed. 


WHBBI^BR  V.  TYLER  S.  B.  BY.  00. 
iSupreme  Court  of  Texas.  Jan.  10, 1898.) 
Damasrs—Bvidekci— Rbb  GasTJt— Appbals — Ob- 

JB0TIOH8  NOT  UaISED  BbLOW. 

1.  In  ail  action  for  dama^  for  personal  in- 
juries, testimony  of  a  physician  of  complaintB 
made  plaintiff  at  the  various  times  he  was 
examining  him  of  "a  roaring,  dull,  aching  pain 
In  the  head,  more  especially  In  the  back  of  the 
head,"  is  not  hearsay,  sndi  complaints  being 
part  of  the  res  gestaa. 

2.  Upon  a  bill  of  exceptions  to  evidence  admit- 
ted, the  supreme  court  will  consider  only  such 
objections  as  were  presented  in  the  trial  court 
and  as  are  stated  In  the  bUl  of  exceptions. 

3.  In  an  action  for  damages  for  personal  in- 
juries^ it  was  error  to  submit  to  the  jury  the 
question  of  a  medical  bill  agreed  to  be  paid 
by  plaintiff,  where  there  was  no  proof  that  the 
amount  was  a  reasonable  compensation  for  the 
services  rendered. 

Error  to  court  of  civil  appeals  of  Fourth 
supreme  Judicial  district. 

Action  by  Burrell  Wheeler  against  the  Ty- 
ler Southeastern  Railway  Company  for  per- 
sonal injuries.  From  a  Judgment  of  the  court 
of  civil  appeals  (41  S.  W.  517),  reversing  a 
Judgment  of  the  district  court  for  plaintiff,  he 
brings  en-or.  Affirmed  on  condition  that 
plaintiff  enters  a  remittitur  for  $250. 

Reaves,  Walker  &  Reaves  and  J.  F.  Onion, 
for  plalntift  In  error.  Sam  H.  West,  H.  B. 
Marsh,  and  J.  W.  Flt^erald.  tor  defendant 
In  error. 

BROAVN,  J.  This  suit  was  brought  by  the 
appellee,  plaintiff  in  error,  against  the  Tyler 
Southeastern  Railway  Company,  to  recover 
daumges  for  a  personal  injury  received  by  the 
explosion  of  a  boiler  to  a  i»assenger  locomo- 
tive owned  and  operated  by  the  railway  com- 
pany. The  only  question  presented  on  this 
application  arises  upon  the  action  of  the  dis- 
trict court  in  admitting  the  testimony  of  Dr. 
Drlskill,  which  was  at  the  time  objected  to, 
and  a  bUi  of  exceptions  reserved.  That  por* 
tion  of  the  testimony  objected  to  Is  as  fol- 
lows: "I  believe  that  there  are  no  other 
symptoms  that  you  have  not  asked  me  about, 
except  that  he  complains  all  the  time  with  a 
roaring  and  a  dull,  aching  pain  In  his  head, 
more  especially  In  the  back  of  his  head." 


The  defendant  objected  to  Oie  testimoof^  (1) 
because  It  was  hearsay;  (2)  because  It  was 
evidence  with  respect  to  the  symptoms  of  a. 
disease  or  injury  not  testified  to  by  the  plain- 
tiff; which  objections  the  court  orerruled. 
Wheeler  recovered  Judgment  In  the  dlftrlct 
court,  from  which  an  appeal  was  taken,  and 
the  Jndgm^t  was  reversed  by  the  conrt  of 
civil  appeals  of  the  Fourth  supreme  Judicial 
district  on  account  of  error  In  admittlB^  the 
foregoing  evidence.  The  evidence  of  tbc  wit- 
ness Dr.  Drlskill,  which  was  objected  to  by 
the  defendant  In  error  upon  the  ground  ttiat 
it  was  hearsay,  Is  stated  In  the  bill  of  exeep- 
tions,  as  above  copied,  as  foIlowB:  "He  com- 
plains alt  the  time  with  a  roaring  and  a  dull 
aching  pain  In  his  head,  more  especially  In 
the  back  of  his  head."  We  understand  from 
this  language  that,  while  the  witness  was  en- 
gaged In  examining  the  plaintiff  at  the  sev- 
eral times  named  by  him,  the  idalntlff  com- 
plained of  a  roaring  and  pain  In  his  head. 
This  Indicates  that  the  iHiln  of  which  he 
complained  was  present  at  the  time  that  the 
complaint  was  made,  and  that  the  complaint 
was  not  a  recital  of  what  had  transpired,  nor 
a  mere  statement  of  existing  conditions,  but 
was  the  natural  expression  produced  by  the 
sensation  of  roaring  and  pain  In  the  head  at 
the  time;  that  Is,  that  the  complaint  made 
was  Induced  by  the  roaring  and  the  pain  as  It 
then  existed,  and  that  the  complaint  itself 
was  In  fact  a  part  of  the  res  gestae,  aiwl 
therefore  not  subject  to  the  objection  that  It 
was  hearsay.  Railway  Co.  v.  Brown,  78  Tex. 
897, 14  S.  W.  1034;  Railroad  Co.  v.  Shafer.  M 
Tex.  ft41.  Upon  the  argument  of  the  caao  in 
this  court  the  defendant  In  error  ur^ed  the 
objection  to  the  testimony  that  at  the  time 
the  plaintiff  made  the  complaint  testified  io 
by  Dr.  Drlskill  the  latter  was  engaged  in  ex- 
amining the  plaintiff  for  the  purpose  of  te»- 
tlfylng  In  his  case,  the  witness  twlng  em- 
ployed by  the  plaintiff  for  that  purpose.  The 
plaintiff  in  error  met  and  combatted  that 
proposition  as  if  It  had  been  properly  pre- 
sented. We  presume  that  the  same  coarse 
of  argument  was  pursued  In  the  court  of  iHvil 
api)eals,  and  that  this  led  the  honorable  court 
of  civil  appeals  to  place  its  decision  npon  the 
ground  stated;  that  is,  that  the  witness  Drls- 
kill being,  at  the  time  the  declaratloBS  were 
made,  employed  by  the  plaintiff  to  make  an 
examination  of  him  with  a  view  to  testifying 
in  the  case,  and  being  at  the  time  engaged  In 
that  examination,  the  comidaints  of  the  plain- 
tiff, made  under  sach  circumstances,  were 
not  admissible  In  evidence.  The  objection 
presents  a  very  Interesting  question,  and 
Chief  Justice  James  In  the  opinion  prqwred 
by  him  discusses  it  in  a  very  dear  and  able 
manner;  but  we  do  not  feel  authorized  to 
consider  it  In  this  case,  for  the  reason  that 
It  was  not  presented  to  the  trial  court,  and 
not  embraced  in  the  bill  of  exceptions  taken 
to  the  evidence  of  the  witness.  It  Is  the 
well-estatdished  rule  of  this  court  that,  npon 
a  trill  of  exceptions  to  evidence  admitted,  thJa 
court  will  consider  only  suck  objectioos  aa 
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were  presented  In  the  trial  court  and  as  are 
stated  Id  the  bUl  of  exceptioiu.  Railway  Co.  t. 
Adams,  63  Tex.  206;  Bector  t.  Hudson,  20  Tex. 
287;  HamUton  t.  Klce,  16  Tex.  385;  Hern- 
don  T.  Oaaiano,  7  Tex.  333;  Waller  t.  Leon- 
aid,  80  Tez.  tS07,  85  B.  W.  1015.  In  Rector 
V,  Hudson,  snpra,  the  objection  presented  to 
the  evidence  was  that  the  declarations  offered 
were  made  \tj  one  who  was  not  a.  party  to 
the  suit  Ibis  court  held  that  an  objection 
based  npon  fb&  fact  that  it  did  not  ^fpear 
that  the  declarationa  were  made  at  the  time 
of  the  transaction  could  not  be  considered 
under  the  bill  of  exertions,  and  the  court 
said:  "U  the  objectloa  bad  been  that  they 
[the  dedaraUons]  were  not  made  at  the  time, 
it  misht  have  been  broocht  oi^  by  an  exam- 
InatlM  of  the  witness  to  that  point  that  the 
admlBHloDB  of  the  party  that  he  had  bribed  the 
rider,  which  was  a  material  jftut  of  the  dec- 
laratien  dowsed  to,  was  made  at  the  time  of 
the  principal  transaction,  or  in  such  time  as 
to  bsTs  been  i^n^  admlsslbte  In  evidence. 
It  has  been  constancy  held  that  in  rerislns 
the  mUng  of  a  court  In  the  admlssl<ni  of  eri- 
denee  the  appdiate  court  will  consider  only 
the  objections  to  the  evidence  taken  at  the 
tzIaL**  In  Railway  Go.  t.  Adams,  dted  aboT^ 
the  wttn«s  In  anavrering  the  question  ex- 
jessed  his  oi^nlon  in  regard  to  some  mattws 
instead  of  stating  the  tecta  from  which  the 
Jury  oould  draw  thdr  own  Inferences;  but  the 
testimony  was  not  objected  to  npon  tiiat 
ground,  and  that  objection  did  not  appear  in 
the  blB  of  exceptkms.  The  court  said:  "The 
bins  of  exceptions  not  showing  that  Uie 
quettions  and  ansvrers  trare  objected  to  on 
the  ground  of  the  manner  in  which  the  ques- 
tions were  aaked  and  the  answers  given,  the 
matter  of  the  answers  bdng  admlssiUe,  the 
ruling  of  the  court  below  In  this  respect  win 
not  be  revised."  If  the  objection  here  urged 
had  been  presented  to  the  trial  Judge,  be 
might  have  sustained  it,  or  tba  plolntlfl  In  the 
court  below  might  have  abandoned  It,  or  he 
might  have  called  out  other  facts  to  explain 
it,  BO  aa  to  avoid  the  force  of  the  objection. 
It  would  be  unfair  to  the  opposite  jKirty  and 
unjust  to  a  trial  court  to  entertain  objections 
of  this  character,  when  not  presented  upon 
the  trial,  and  pn^^erly  reserved  In  the  Ull  of 
exceptions.  We  condude  that  upon  the  face 
of  the  blU  of  exceptions,  it  does  not  appear 
that  the  court  committed  any  errw  In  admit- 
ting 13ie  testimony  of  the  witness  Drlskin, 
and  that  the  court  of  dvU  appeals  erred  in 
reversing  the  Judgment  of  the  district  court 
npon  that  ground. 

Having  acquired  Jurisdiction  of  this  case,  It 
becomes  our  duty  to  examine  all  the  asslgu- 
meats  of  error  made  by  the  appellant  In  the 
court  of  dvU  appeals,  to  ascertain  if  the  ''id^- 
ment  of  the  trial  court  should  have  been  re- 
versed upon  any  one  of  tbe  grounds  assigned. 
We  have  examined  the  various  asstgnmenta 
presented  in  that  court,  and  find  no  mor  ex- 
cept in  the  ruling  of  the  court  up<m  the  four- 
teenth and  fifteenth  grounds  of  eaov  assign- 


ed by  the  appellant  railroad  company.  The 
plaintiff  bdow  testifled  that  be  had  agreed  to 
pay  Dr.  DriskUl  t250  as  his  fee  for  attending 
Urn  as  a  physician,  but  tbm  was  no  evidence 
<^ered  to  prove  that  that  sum,  or  any  other 
sum,  waa  a  reasonable  charge  for  tbe  s«t- 
ices  rendraed  1^  Dr.  Driaklll  to  tiie  plaintiff. 
One  who  Is  injured  as  the  pUUntlff  dalms  to 
have  been,  if  oitlfled  to  recovw  against  the 
party  charged  with  tbe  negligence  which 
caused  the  injury.  Is  ent<tled  to  judgment  for 
bis  expenses  necesaarlly  incurred  in  tbe  treat 
ment  of  the  iojurles  sustained  by  him.  bat  he 
cannot  recover  what  he  may  agree  to  pay 
the  physician  for  bis  services,  because  the 
oth«  party  ia  not  bound  by  audi  agreement 
Under  such  drcnmstances,  tbe  injured  par^ 
must  ^ve  what  woidd  be  reasonable  com- 
pensation to  the  i^bysldan  for  the  aervlcea 
roidered,  and  would  be  entltied  to  recover 
tbat  amount  If  he  had  paid  <a  was  ItaMe  to 
pay  the  aame  It  was  error  in  the  trial  court 
to  submit  to  the  Jury  the  question  of  the 
medical  bill  paid  1v  the  idalntlff  for  services 
rendered  to  him,  became  there  waa  no  proof 
that  audi  amount  was  a  reasonable  comi»en- 
satlmi  for  the  services  rendered.  Railway 
Oa  V.  Warren,  00  Tex.  566,  40  8.  W.  6;  Rail- 
way Oo.  V.  Harriett  80  Tex.  82.  IS  B.  W.  6Sa 
The  Judgment  of  tbe  district  court  must  be 
reversed  upon  tbe  ground  last  stated,  unless 
the  plaintiff  diall  enter  a  remlttltar  of  the 
sum  of  9260  witiiln  ID  days  from  this  d^  In 
which  event  the  Jud^^nent  of  the  court  of  dvn 
appeals  revenring  the  judgment  of  the  district 
court  win  be  reversed,  and  the  Judgnent  of 
the  district  court  win  be  afflnned. 


GALVESTON,  H.  &  S.  A.  RT.  00.  v. 
GORMI^  et  sL 

(Supreme  Court  of  Texas.   Jan.  17,  1886.) 

lEursB  AKB  SsRVAin^BAibBOADi— NsoLiesiroB 

— iHSTRtlOTIOSfl— RULBS  FOR  EMrLOTBS 

— EVIDBKCS— NOTIOS. 

1.  An  inBtrnctioa  defining  negligence  as  any 
omission  to  perform  a  duty  imposed  by  law  on 
one  for  the  protection  of  his  own  or  another's 
person  or  property,  the  negligence  to  some  ex- 
tent to  be  measured  hy  the  character  and  risk 
of  the  business' engaged  in,  does  not  furnish  a 
guide  to  the  Jury  in  deciding  the  Qnestion  of  a 
laUroad  company's  negligence,  aa  against  a 
tnakeman  in  allowing  a  water  tank  to  remain 
out  of  repair,  and  a  water  spout  attached  there- 
to to  overhang  the  track. 

Si,  A  brakeman,  while  riding  on  top  of  a  mov- 
ing train,  was  stmek  by  an  overhanging  spout 
attached  to  a  water  tank.  The  court  diarged 
that  the  degree  of  care  of  all  parties  was  higher 
when  the  life  and  limba  of  themselves  and  oth- 
ers were  endangered  than  in  ordinary  cases. 
Edd  erroneous,  as  requiring  a  greater  degree  of 
care  to  be  exercised  by  the  company  towards 
the  brakeman,  who  was  in  danger,  tiian  to- 
wards another  wnployA,  who  was  not  in  such 
danger. 

8.  In  an  action  for  the  death  of  a  brakeman 
employed  by  defendant,  the  conrt  defined  ordi- 
nary care  as  that  degree  of  care  which  might 
reasonably  be  expected  of  a  person  in  tbe  situa- 
tion of  the  injured  person  when  injured.  Held 
erroneous,  as  malting  the  degree  of  care  requir 
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ed  of  deteadaDt  towards  decensed  dependent  on 
what  the  latter  would  be  expected  to  do  under 
the  efrenmstances. 

4.  A  railroad  companr,  as  a  dntr  to  ita  em- 
ployes, in  erectlnff  and  maintaining  its  stnie- 
tores  and  appliances  in  a  reasonabl;  safe  con- 
dition, la  required  to  ose  only  such,  care  aa  a 
person  of  ordinary  pmdenee  vonid  nse  under 
like  circumatancea. 

5.  When  a  railroad  company  claims  that  an 
emp)oy6*9  death  resulted  from  a  Tlolatlon  of  a 
nUe  of  the  company,  an  inatmetirai  that  the 
latter  must  proTe,  not  cnly  the  existuee  of  the 
ml^  bat  that  the  employe  knew  of  Its  exbtenee, 
and  of  ita  enforced  obserrance,  la  an  Immateri- 
al error,  when  It  does  not  appear  that  the  death 
resulted  from  a  rioiotion  of  the  rule  introdnoed 
in  arldenoe. 

9.  When  the  ezlatence  of  a  rule  of  a  railroad 
company  governing  its  employes  Ib  proven,  the 
presumption  arises  that  an  employd  had  knowl- 
edge thereof  at  the  time  he  was  injured. 

T.  A  party  relying  upon  the  nonenforcement 
of  a  mle  governing  a  railroad  company's  em- 
ployes, wUch  Is  proven  to  have  existed,  must 
establish  such  fact 

8.  Where  a  requested  charge  is  included  in 
another  which  has  been  submitted,  a  refusal  to 
give  the  former  is  not  error. 

9.  It  Is  not  encw  to  admit  all  the  testimony, 
although  a  part  is  InadmlasiUe,  whn  the  ob- 
jection la  to  the  whole. 

10.  Notice  of  the  condition  of  a  water  tank 
owned  by  a  railroad  company,  to  an  agent 
whose  connection  with  the  tank  was  not  such 
aa  to  make  it  his  doty  to  give  notice  or  to  re- 
pair it,  Is  not  notice  to  the  company. 

Error  to  court  ot  dvU  appeals  of  Foortti  an* 

prcme  jadldal  district 

Action  toy  LlUie  Oormley  (now  Burnett)  and 
others  agabut  the  Galveston,  Harrtsbun;  & 
San  Antonio  Railway  Company.  A  Judgment 
entered  on  a  verdict  for  plaintiffs  was  affirm- 
ed In  the  court  of  civil  appeals  (42  S.  W.  814), 
and  defendant  brings  error.  Reversed. 

McMeal,  Harwood  &  Walsh  and  A.  L.  Jadk- 
Bon,  for  plaintiff  In  wtor.  A.  B.  Davidson 
and  Atkinson  ft  Abernethr,  for  defendants  In 

tares. 

HBOWN,  J.  Tills  salt  was  Instltnted  by 
Lima  Gkwmler  (now  Burnett)  Id  her  own  right 
and  as  next  Mend  of  her  Infant  sou,  D.  J. 
GJormley,  and  by  Thomas  and  Ann  Oormley, 
to  recover  of  the  railroad  company  damages 
for  the  deatb  of  Darld  (Sorml^,  who  was  the 
husband  of  UlUe  and  the  father  of  the  minor, 
D.  J.  Gormley,  and  was  the  son  of  Thomas 
and  Ann  Gonnl^.  Dnrlng  tbe  pendent?  of 
the  salt,  LUlie  Oorml«y  Intermarried  with  T. 
D.  Bnniett,  who  Joins  her  In  tbis  action.  The 
court  of  dvll  appeals  filed  the  following  con- 
dnidons  of  fact:  **0n  the  27th  day  of  Au- 
gust, 1892,  tbe  appellee  LUlie  Burnett  was  the 
wife  of  D.  J.  Gormley.  The  ai^lee  Darld 
J.  Oorml^  Is  his  son,  and  Thomas  and  Ann 
Gormley  are  deceased's  parents.  On  the  date 
above  mentioned  D.  J.  Gormley  was  in  the 
employ  of  appellant  company  in  the  capacity 
of  a  brakeman  on  one  of  Ita  freight  trains, 
which  was  then  bebig  nm  over  Its  road. 
That  on  the  night  of  tbe  day  stated  D.  3. 
Gormtey  was  sitting  on  top  of  one  of  the  cars 
of  said  moving  train.  In  tbe  performan<^  of 
the  duty  of  hts  employment,  and  that  while 


so  rldliv  upon  said  car  In  his  place  of  duty 
he  was,  without  any  fault  or  ne^lgence  on 
his  part  prozlmatdy  contributing  to  tbe  ae- 
ddent,  struck  by  a  spout  attached  to  one  of 
appellants  water  tanks,  wfaldi  spovt  tiie  ap- 
pellant negligently  allowed  to  be  and  remain 
out  of  r^Mlr,  and  to  orerbang  Its  ntOrood 
troA  and  car  upon  which  Qonoiej  waa  sit- 
ting, and  the  force  of  the  blow  txvm  aaid 
spotit  knocked  him  off  t3ie  ear,  and  be  was 
run  over  by  the  cars  attached  to  aold  train, 
and  thereby  so  injured  that  he  ffied  on  the 
foUowlng  day.  That  by  reason  of  liis  death, 
which  was  proximately  caused  by  said  negli- 
gence of  appelant,  his  wife,  Lfllte,  was  dam- 
aged in  tbe  sum  of  92,000,  and  his  mm,  Da- 
vid J.,  In  tbe  sum  of  94.000."  Upon  a  trial 
before  a  Jury,  TenDet  was  returned  and  Judg- 
ment rradered  for  flie  jdalntlffs  tor  98;900. 
whlfdi  was  i4>portlotted  as  fcdlows:  92^00  to 
LUlie  Burnett  and  94,000  to  tbe  son.  D.  J. 
(Tonnloy,  wbicb  Judgment  was  afflrmed  by 
the  court  of  dvll  appeals. 

In  Its  ap^catlon  for  this  writ  of  error  the 
railroad  company  sets  up  a  number  of 
grounds  fliat  we  do  not  Qdnk  It  neceasaxy  to 
give  speidal  attention  to,  because  they  are  ti- 
tber  immaterial  or  not  well  taken.  We  will 
consider  such  of  the  grounds  presented  In  tlie 
petition  for  writ  of  error  aa  we  deem  to  be 
material  and  necessary  to  be  examined  wltii 
a  view  to  anotb^  trIaL 

The  Judge  of  tbe  trial  court  diaised  tiie 
Jury  as  follows:  *X4)  Negligence,  In  a  gen- 
eral sense.  Is  any  omlsMon  to  paAirm  a  duty 
Imposed  by  law  for  the  protection  of  one's 
own  person  or  property  or  the  poson  or  prop- 
erty of  another.  09  N^Ugence  to  some  en- 
tent  should  be  measured  by  tbe  ^axacter. 
risk,  and  exposure  of  1^  bustneas  aiigaged 
In,  and  the  degree  of  care  of  an  parties  Is 
higher  when  the  lives  and  Umbo  of  Oem- 
selves  CT  others  are  endangered  than  in  orffl- 
nary  cases."  "(7)  Jfy  ordinary  can  la  meant 
that  degree  of  care  which  may  reasonably  be 
expected  of  a  penoa  In  tbe  sltnatloa  of  tiie 
person  alleged  to  bare  been  Injured  at  tte 
time  the  Injury  was  Inflicted." 

The  fourth  and  flftb  paragraphs  of  tiie 
court's  charge  to  the  Jury  announce  abstract 
principles  of  law,  wblcAi  furnished  no  guide 
to  the  Jury  In  deciding  upon  the  Issue  of  neg- 
ligence. That  portion  of  the  fifth  pomgnpli 
which  informed  tbe  Jnry  that  "the  d^ree  of 
care  of  an  parties  is  higher  when  tbe  llns 
and  limbs  of  themselves  or  others  are  endan- 
gered than  In  ordinary  coses"  Is  not  comet 
as  applied  to  ibis  case.  Accordhig  to  that 
statement  the  degree  of  care  required  of  tbe 
defendant  towards  tbe  deceased  would  be 
higher  If  his  life  and  limbs  were  endangoed 
in  the  service  than  towards  another  empk^ 
who  was  not  oposed  to  such  dangw.  Tbe 
law  Imposed  upon  tbe  defendant  the  ezHCtae 
of  ordinary  care  to  provide  for  eadi  and  an 
employes  machinery,  roadbed,  and  appnancflB 
reasonaMy  safe,  and  to  exendse  Uke  care  to 
maintain  tiiem  in  that  condition.    Tbe  de- 
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«ree  of  care  does  not  vary  with  the  Increase 
or  diminution  of  danger.  It  contlnaes  to  be 
ordinary  in  degree,  trat  the  quantum  of  dUi- 
gence  to  be  used  differs  nnder  different  condi- 
tions. RaUway  Co.  v.  Smith,  87  Tex.  348,  28 
S.  W.  620.  For  example,  we  wlU  suppose 
that  in  the  construction  of  defendant's  rail- 
j-oad  it  built  a  culvert  over  a  small  ravine, 
the  foundation  and  timbers  of  which  were 
-comparatively  light,  and  that  it  also  con- 
structed a  bridge  over  a  river,  putting  In  piers 
with  heavy  foundations,  deeply  laid  in  the 
«arth,  and  using  Iron  for  the  superstructure 
instead  of  wood.  In  each  Instance  the  de- 
gree of  care  required,  as  to  employes,  was  or- 
dinary, but  the  amount  of  care  to  be  exer- 
■cised  In  Hie  construction  of  the  bridge  was 
much  greater  than  In  building  the  small  cul- 
vert, because  there  would  be  greater  danger 
in  Its  use,  and  a  man  of  ordinary  prudence 
would  use  more  diligence  to  provide  against 
Injury. 

The  seventh  paragraph  givea  the  only  defl- 
ultlon  of  ordinary  care  that  Is  to  be  found  in 
the  chaise  of  the  court.  If  Intended  to  ap- 
jily  to  the  defendant,  It  was  erroneous  in 
inakli^  the  conduct  to  be  expected  of  the 
deceased  the  standard,  leaving  each  Juror  to 
-determine  what  ml^t  be  reasonably  expected 
of  the  injured  party.  The  care  which  the 
•defendant  was  bound  to  exercise  towards  de- 
ceased could  not  be  determined  by  what  the 
bitter  would  be  expected  to  do.  The  degrees 
of  care  to  be  used  by  both  might  be  the  same, 
"but  not  necessarily  so.  If  the  deceased  had 
been  a  passenger,  the  care  exacted  of  him 
would  have  been  ordinary,  while  the  law 
would  have  imposed  upon  defendant  the 
highest  degree.  The  degree  of  care  Is  fixed 
by  the  relations  of  the  parties  as  master  and 
servant  or  carrier  and  passenger,  but  the 
-quantum  of  vigilance  to  be  ezerdsed  must  be 
Hletermined  by  tbe  drcmnstances.  More  care 
must  be  used  whenever  there  is  greater  dan- 
ger. 

The  tenth  paragraph  In  the  court's  charge 
is  In  pert  as  follows:  *'It  Is  a  duty  imposed 
"by  law  upon  the  railway  companies  to  do 
-everything  that  can  be  reasonably  done  for 
the  safety  of  their  employee,  and  to  have  the 
structures  erected  along  and  by  their  lines  of 
road  for  use  In  connection  with  the  running 
and  operating  of  their  trains  along  such  lines 
of  road  to  be  reasonably  safe;  and  a  failure 
to  do  so  will  render  a  c(Hporatlon  liable  for 
.any  damage  resulting  to  such  employte." 
This  chai^  imposed  upon  the  railroad  com- 
pany a  degree  of  diligence  which  Is  not  re- 
quired of  it  except  as  a  carrier  of  passengers. 
To  "do  everything  that  can  be  reasonably 
done"  is  all  that  could  be  »cpected  of  very 
pnident  persons,  and  constitutes  the  highest 
'degree  of  care  that  the  law  imposes  upon  rail- 
road companies.  The  law  does  not  require 
tbe  railroad  company,  as  a  doty  to  em- 
ployes, "to  have  tbe  structures  to  be  reason- 
aUy  safe,"  bat  requires  that  it  should  ex- 
•erdse  otOlnarr  care  to  keep  tbem  in  that 


condition.  It  may  be  that  the  Judge  who 
drew  this  charge  intended  that  It  should  read, 
*'And  do  everything  that  can  reasonably  be 
done  to  have  the  structures,"  etc.  If,  how- 
ever, we  read  it  In  that  way,  it  is  still  subject 
to  the  objection  that  it  Imposes  a  greater 
burden  upon  the  railroad  company  than  Is  re- 
quired by  law.  Tbe  railroad  company  was 
required  by  law  to  use  such  care  as  a  person 
ot  ordinary  prudence  would  have  used  un- 
der like  circumstances  to  famish  structures 
and  ax^llances  which  were  reascmably  safe, 
and  to  use  such  care  to  maintain  them  In  that 
condition. 

In  the  thirteenth  paragraph  of  the  charge 
given  by  the  conrt  to  the  Jury  it  ts,  In  sub- 
stance, stated  that  it  Is  lawfid  for  a  railroad 
company  to  make  reasonable  rules  and  reg- 
ulations for  the  government  of  Its  employes 
In  the  discbarge  of  their  duties,  and  that  an 
employ^  who  willfully  or  negligently  disob^s 
such  rules  or  regulations,  and  Is  thereby  In- 
jured, cannot  hold  the  railroad  company  lia- 
ble toe  such  Injury;  and  the  charge  con- 
tinues In  the  following  language:  "But,  tn 
order  to  find  for  the  defendant  company  on 
this  issue,  yon  must  find  from  a  preponder- 
ance of  the  evidence  that  the  defoidant  com- 
pany was  exacting  the  observance  of  such 
rules  by  its  employes,  and  that  said  Gormley 
knew  of  the  ^stence  of  said  rules,  and  of 
their  enforced  observance  by  the  defendant, 
at  the  time  he  was  Injured,  and  that  at  the 
time  of  blB  Injury  he  was  violating  said  rules, 
and  that  the  act  done  by  him  in  violation  of 
said  rule  was  the  proximate,  and  not  tbe  me- 
diate, cause  of  his  death."  We  think  there 
was  error  In  the  latter  part  of  the  charge 
above  quoted,  but  that  It  was  immaterial, 
and  would  not  require  a  reversal  of  the  ]udg- 
m^t  In  this  case,  because  It  does  not  appear 
from  the  evidence  that  the  injury  which  was 
received  by  Gormley  resulted  ftom  a  rlola- 
tlcoi  of  the  rule  IntrodQced  In  erldMKtt.  But 
we  hare  thought,  pn^r  to  commatt  npon 
this  charge,  and  point  out  its  error,  in  view  of 
another  trial.  When  the  proof  shows  that 
the  railroad  company  has  made  and  promul- 
gated rules  and  regulations  for  the  govern- 
ment Qt  Its  emidoyte.  It  is  not  necessary  that 
the  evidence  should  show  that  tbe  employA 
claiming  to  have  been  injured  had  knowledge 
of  the  exlstrace  of  such  rule,  but,  In  the  ab- 
sence  of  proof  to  the  contrary,  he  will  be 
presumed  to  know  of  the  rules  and  regula- 
tions established  by  the  company.  PUkin- 
ton  V.  Railway  Co.,  70  Tex.  230,  7  8.  W.  806; 
Railway  Co.  v.  Watts,  63  Tex.  652;  Railway 
Co.  V.  Callbreath,  66  Tex.  628,  1  S.  W.  622. 
This  charge  not  only  required  of  the  defend- 
ant to  prove  that  the  deceased  knew  of  the 
rale,  but  also  to  prove  that  the  defendant 
was  insisting  upon  and  enforcing  the  observ- 
ance of  the  rule  by  Its  employes.  If  the 
plalntUfs  r^Ied  upon  the  abrogation  of  the 
rule  by  Its  nonenforcement,  It  derolred  iq>on 
them  to  establish  that  fact. 

Ibe  flxst  iBpecIal  charge  aaked  by  the  de- 
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fendant,  which  was  given  by  the  court,  con- 
talDB  every  material  proposition  applicable 
to  this  case  that  Is  embraced  In  the  seventh 
special  charge  requested  by  the  defendant 
which  was  refused  by  the  court,  and  which 
is  here  complained  of  as  error.  There  was 
no  error  in  the  court  refusing  to  give  in 
charge  that  which  had  already  been  submit- 
ted to  the  jury. 

'  The  trial  court  did  not  err  In  overruling  the 
objection  to  the  testimony  of  Robinson,  as 
shown  In  bill  of  exception  No.  4,  because  a 
port  of  it  was  admissible,  and  the  objection 
was  to  the  whole.  "Hie  court  was  not  re- 
quired to  separate  the  admissible  from  what 
was  Inadmissible.  The  objector  should  do 
that  If  the  evidence  did  not  show  that  the 
agent  to  whom  notice  was  given  had  such  con- 
nection with  the  tank  as  to  make  it  his  duty 
to  give  notice  of  its  condition,  or  to  tepair  it, 
that  part  of  the  evidence  should  liave  been 
excluded  on  proper  objection  or  motion. 

The  district  court  erred  in  the  flftli,  seventh, 
and  tenth  paragraphs  of  the  charge  s\ren  to 
the  Jnry,  for  which  errwrB  the  Judgments  of 
said  dlstzlct  court  and  oC  the  court  ot  drll 
anMftk  are  revmed,  and  tbla  cause  remand- 
ed. 


imOHBLL  0017NT7  t.  CITY  NAT.  BANK 
or  PADUCAH.  EY. 

(Soioeme  Otmrt  of  Texas.   Jan,  10,  1896.) 

Comm  Bonds— ISBUAxca—VAuniTr—BoHA  Fidb 

FCROHABBH. 

1.  Under  Const  art.  11,  $  7,  providing  that  no- 
debt  shall  be  incurred  by  any  city  or  county  un- 
less provision  is  made  for  levying  and  collecUng 
a  Bufflcient  tax  to  pay  the  interest,  and  provid- 
ing at  least  2  per  cent  as  a  inking  fund,  provi- 
sion must  be  made  at  the  time  of  creatmg  the 
debt  or  previouaJy,  by  which  the  rate  of  tax  to 
be  levied  shall  be  so  definitely  fixed  that  it  is 
merely  a  ministerial  act  to  determine  It 

2.  Const  art  11«  {  2,  providing  that  the  con- 
struction of  Jails,  court  houses,  and  bridges 
sbali  be  provided  for  by  general  law;  and  sec- 
tion 7,  providing  that  a  county  may  issue  bonds 
for  the  construction  of  works  for  sanitary  pur- 
poaes,  nnder  certain  conditions  as  to  tax  levy; 
and  article  S,  §  9,  providing  that  no  county  or 
city  shall  le-ry  more  than  one-half  of  the  state 
tax.  nor  a  tax  exceeding  CO  cents  on  the  $100 
for  the  erection  of  public  buildings  in  any  one 
year,— are  the  only  parts  of  the  constitution 
whicn  bear  upon  the  subject  of  the  issue  of 
bonds  by  a  coonty  for  the  purpose  of  building  a 
court  house  and  jail,  and  constructing  bridges, 
and  are  not  self-enacting.  The  legislature  there- 
fore has  authority,  subject  to  the  constitution- 
al limitations,  to  grant  power  to  a  connty  to 
Issue  bonds  for  the  constmction  of  tnrldges  and 
a  court  house  and  Jail,  and  to  make  provisions 
for  the  taxes  to  pay  the  interest  and  create  the 
sinking  fund  required. 

8.  Gen.  Laws  1881,  p.  5,  provides,  in  section 
1,  tiiat  the  connty  eommusioners'  courts  may 
issue  bonds  in  an  amonnt  necessary  to  erect 
court  houses,  limiting  the  time  and  rate  of  inter- 
eat  and,  hi  section  2,  that  "the  commissioners' 
court  of  the  county  shall  levy  an  annual  ad 
valorem  tax,  •  •  *  and  create  a  sinking 
fund  for  the  redemption  of  such  bonds,  not  to 
exceed  one-fourth  of  one  per  cent,  for  one 
year."  Beld  that  under  said  section  2,  the  com- 
nuasioners'  court  should  levy  an  annual  ad 
vakoem  tax  auffldent  to  create  a  sinking  fond 


of  not  less  than  2  per  cent  as  provided  by  the 
constitution  for  the  redemption  of  such  bonds, 
not  to  exceed  one-fonrth  of  1  per  cent  for  any 
one  year. 

4.  Gen.  Laws  1881.  p.  6,  providing  for  issae 
of  county  bonds  for  building  court  nouses  and 
Jails  on  certain  conditions;  and  Gen.  Laws  (Sp- 
Sees.)  1884.  pp.  29,  30,  authorising  the  isme  of 
county  bonds  for  the  purpose  of  cmatracting 
bridges,  conferred  authority  on  the  county  com 
miBsioners*  courts  to  create  debts  by  the  issue 
of  bonds  for  the  purposes  designated,  and  to 
levy  the  tax  therein  provided;  and,  since  they 
could  be  compelled  by  mandamus  to  provide  for 
at  least  the  minimum  tax  reanired  by  law,  the 
fact  that  th^  did  not  so  provide  does  not  make 
the  bonds  issued  Invalid  in  tiie  hands  of  a  hold- 
er thereof,  where  all  data  is  at  band  from 
which  to  calculate  the  tax. 

5,  Bridge  bonds  issued  nnder  Qen.  Lews  (Sp. 
Seas.)  1884,  pp.  28,  80,  providing  for  tiie  tsaa- 
anee  of  bonds  by  the  county  MHumiaalimen* 
courts  of  the  state  for  the  constmction  of 
bridges,  are  valid  in  so  far  as  they  are  issued 
for  the  purposes  designated  in  the  act  and  in- 
valid when  issued  by  resolution  to  pay  a  debt 
for  building  a  court  bouse,  even  as  against  a 
bona  fide  purchaser;  since  he  is  required  to 
know  the  provisions  of  the  act  giving  authority 
to  Issue  them,  and  the  provisions  of  the  order  of 
the  connty  commissioners'  court  by  iritidi  tiiey 
were  issued,  whether  the  order  a^n^eara  em  the 
face  of  the  bonds  or  not. 

Brror  to  court  of  dvO  appMls  of  8e«nid 
mqweme  Judicial  district 

Action  by  the  aty  Natloiial  Bank  of  Fladn- 
cab,  Ey.,  against  the  conntf  mtcbell. 
From  a  judgment  of  the  coort  of  drll  ap- 
peals (88  S.  W.  afflnnliv  a  Jodgmeot  for 
plalutlfT,  defendant  brings  error.  Berersed. 

R.  H.  Looney  and  Smallwood  &  Smith,  for 
plaintiff  In  error.  Millard  Patterson,  W.  B. 
Brack,  M.  M.  Crane,  Atty.  Gen.,  and  W.  M. 
Knight  and  B.  P.  Hill,  Asst  Attya  Gen.,  for 
defendant  in  error. 

BROWN,  J.  The  defendant  in  error  sued 
Mitchell  county  In  the  district  conrt  of  that 
county  to  recover  upon  Interest  conpons  al- 
leged to  have  been  attached  to  and  represent- 
ing the  interest  on  certain  bonds  Issned  by 
the  county  for  the  purpose  of  building  a 
court  house  and  Jan,  and  also  to  recover  up- 
on Interest  coupoiu  alleged  to  have  bem  at- 
tached to  and  representing  the  Interest  upon 
certain  bonds  Issned  by  the  said  connty  for 
the  purpose  of  cfmstructlng  and  porchaslng 
bridges.  The  petition  alleged.  In  mbatance, 
that  UltchslI  oonntr,  being  wtthont  a.  court 
bonse  on  the  different  da^  therdn  mention- 
ed, executed  and  delivered  to  Martin.  Byrne 
ft  Johnston  a  certain  negotiable  or  written 
oblation,  in  whldi  It  was  redted  that  the 
said  bonds  or  obligation  were  issued  for  the 
erection  of  a  coiut  house  In  said  connty  of 
Mitchell,  each  and  aU  of  them  beins  of  like 
tenor  and  effect  except  their  dates;  emch  bond 
beliiff  for  Ihe  stun  ot  |l,O0O,  and  bearing  in- 
terest at  the  rate  ^  7  per  cent  per  aannni. 
excvtlng  Nos.  61  to  S6,  Indnstre,  which 
bear  8  per  cent  interest  from  date,  each  of 
the  said  bonds  payable  IB  years  from  date. 
It  was  also  alleged  that  the  said  coonty, 
upon  the  different  dates  therein  alleged,  is* 
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anecl  to  bearer  other  bonds,  described  In  the  r 
petition,  for  the  purpose  of  constructing  and  I 
purchaeing  bridges  for  the  said  county,  which  1 
said  bonds  were  each  for  the  sum  of  lUKX), 
pliable  In  20  years,  bearing  8  per  cent  inter- 
est from  date.  It  was  alleged  that  the  plain- 
tiff was  the  legal  and  equitable  owner  and 
holder  of  the  said  bonds,  and  that  the  cou- 
pons sued  upon  represented  the  interest  upon 
them  for  the  several  years  mentioned  there- 
in, which  the  said  county  of  Mitchell  had 
failed  and  refused  to  pay,  and  that  the  said 
conpons  had  each  been  presented  to  the  com- 
missioners' court  of  Mitchell  county  tot  pay- 
ment according  to  law,  which  had  been  re- 
fused. It  was  alleged  in  the  petition  that 
all  of  the  said  bonds  were  issued  according 
to  the  laws,  of  the  state  of  Texas  which  au- 
thorised tbelr  Issue.  The  defendant  filed  a 
general  demurrer  to  the  said  petition,  and 
Special  exception  thereto,  upon  the  grounds 
that  the  petition  showed  that  the  defendant 
was  a  municipal  corporation;  that  the  al- 
leged debt  sued  for  is  a  debt  not  contracted 
for  current  expenses,  and  wliolly  falls  to  al- 
lege that,  at  the  time  of  the  creation  of  the 
several  debts  evidenced  said  alleged 
bonds  and  coupons,  the  county  made  any 
provision  for  levying  and  collecting  a  suffi- 
cient tax  to  pay  the  interest  thereon,  and 
provide  at  least  2  per  cent,  as  a  sinking  fund 
to  pay  said  indebtedness.  The  defendant 
also  filed  a  general  denial,  and  a  special  plea, 
in  which  the  county  set  up  the  fact  that  no 
provision  had  been  made  by  It  for  levying  and 
collecting  a  tax  to  pay  the  Interest  and  the 
sinking  fund  upon  the  said  bonds.  The  dis- 
trict court  overruled  the  special  exception 
No.  2,  the  substance  of  which  Is  above  stat- 
ed, but  no  action  appears  to  have  been  taken 
on  the  general  demurrer.  Trial  was  had  be- 
fore the  court,  without  a  Jury,  and  Judgment 
was  given  for  the  plaintiff  bank  against  the 
defendant,  upon  the  conpons  representing 
the  Interest  of  a  portion  of  the  bonds,  and 
denied  as  to  others;  but  it  Is  not  necessary 
here  to  designate  the  particular  bonds  which 
were  sustained,  or  those  which  were  declar- 
ed to  be  invalid. 

The  trial  conrt  filed  conclusions  of  fact, 
from  which  we  make  the  following  state- 
ment of  the  facte,  necessary  In  the  considera- 
tion of  the  questtons  presented  on  this  writ 
of  error: 

On  the  10th  day  of  August.  1881,  MltcheU 
county  entered  into  a  contract  with  Martin, 
Byrne  &  Johnston  to  build  for  it  a  court 
house  and  Jail,  for  which  the  county  was  to 
pay  them  933,2C0:  the  court  house  to  cost 
921,323,  and  the  Jail  fll,927.  The  county 
was  to  pay  in  Its  bonds,  which  were  to  bear 
Interest  at  7  per  cent,  per  annum,  the  bonds 
to  be  payable  In  IS  years  from  their  date, 
and  to  have  coupons  attached  representing 
the  interest  for  each  year.  The  first  pay- 
ment of  (10,000  In  bonds  was  to  be  made  up- 
on completion  of  the  first  story  of  the  Jail 
and  foundation  oC  the  court  honse;  the  we- 
4S  S.W.-fi6 


ond  payment  to  be  made,  of  $10,000  of  th« 
bonds,  when  the  Jail  was  completed  and  ac- 
1  cepted;  and  the  last  payment,  $13,250,  to  be 
made  In  bonds  when  both  the  court  house 
and  JaU  were  completed.  On  January  12, 
1882,  the  county  paid  to  the  contractors  $10,- 
000  In  10  bonds,  numbered  from  1  to  10. 
On  July  S,  1882,  the  county  paid  to  the  con- 
tractors 10  bonds,  for  $1,000  each,  number- 
ed 11  to  20,  inclusive.  April  25,  1883,  the 
county  paid  to  the  contractors  $10,000  in 
bonds,  numbered  21  to  SO,  inclusive.  Of  the 
aforesaid  bonds,  the  plaintiff  owns  Nos.  11 
to  16  Inclusive,  and  24  to  30  inclusive.  The 
others  are  outstanding  in  the  hands  of  other 
parties.  In  1884,  the  county,  being  again 
without  a  court  honse.  Issued  to  the  same 
parties,  Martin,  ^me  &  Johnston,  22  bonds, 
of  $1,000  each,  numbered  from  34  to  65,  In- 
clusive, which  were  the  same  In  form  as 
the  first  bonds  Issued,  and  like  them  in  every 
particular,  excepting  the  date,  and  that  the 
latter  bonds  bear  interest  at  8  per  cent,  in- 
stead of  7.  Of  these  last-named  bonds  the 
plaintiff  owns  Noe.  51  to  55,  incliulve.  Each 
of  the  aforesaid  bonds  was  payable  to  Mar- 
tin, Byrne  &  Johnston  or  bearer.  At  differ- 
ent times,  as  hereinafter  stated,  Mitchell 
county  caused  to  be  Issued  bonds  numbelred 
from  1  to  62,  payable  to  bearer,  each  for  the 
sum  of  $500,  due  20  years  from  date,  with 
8  per  cent  Interest  and  a  coupon  represent- 
ing the  Interest  for  each  year  attached  to 
each  bond.  Elaeh  of  the  said  bonds  contain- 
ed the  following  recital:  "This  bond  Is  Is- 
sued for  the  purpose  of  obtaining  money  to 
buy  and  construct  bridges  for  public  uses 
within  the  said  county  of  Mitchell,  In  pur- 
suance of  an  act  entitled  'An  act  to  authorise 
counties  to  Issue  bonds  for  bridge  purposes, 
and  to  levy  a  tax  to  pay  the  same,'  passed  at 
the  ^clal  session  of  the  eighteenth  legisla- 
ture convened  at  the  city  of  Austin,  Texas, 
January  8th,  and  adjourned  the  eth  day  of 
February,  1884."  The  plaintiff  is  the  owner 
of  these  last-named  bonds,  numbered  1  to  26, 
Inclusive,  and  ^os.  84,  35,  60,  and  61.  The- 
plaintiff  paid  value  for  all  of  the  bonds  here- 
in stated  as  belonging  to  it  and  acquliied 
them  In  the  regular  course  of  business,  with- 
out notice  of  any  defect  In  them  except  such 
as  the  law  would  chaise  It  to  have  upon  the- 
facts  as  shown  upon  the  record  of  the  com- 
missioners' court  of  Mitchell  county.  The- 
commissioners'  court  of  Mitchell  county  did 
not  at  any  time  make  any  provision  for  levy- 
ing and  collecting  the  tax  to  pay  the  interest 
upon  the  aforesaid  bonds,  or  any  of  them, 
nor  to  raise  a  sinking  fund  for  their  redemp- 
tion, except  that  for  the  year  1881  the  court 
levied  a  court  house  and  Jail  tax  of  25  cents 
on  the  $100.  In  18^  It  levied  50  cents  on  the 
$100  for  the  same  purpose,  and  since  that 
time  until  1896  It  has  levied  annually  26 
cents  on  the  $100.  For  each  year  since  the 
issuing  of  the  bonds  for  bridge  purposes,  the 
court  has  levied  16  cents  on  the  $100  as  a  tax 
tm  road  and  bridge  purposea  The  tazaUs 
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values  of  Mitchell  county  were  for  the  dlffer- 
«nt  7eara  as  foUow»:  For  18S1,  $592,961; 
for  1882,  $M56,479;  for  1883,  |2.250,489;  for 
1884,  ^.118,289.  And  the  counties  attacbed 
to  Mitchell  conoty  for  Judicial  purposes  had 
taxable  values  for  the  different  years  as  fol- 
lows: Forl881,f  188,861;  for  1882,  9318,218; 
Cor  1883,  ^1,85S;  for  18S4,  $99S,080. 

The  court  found  to  be  due  upon  the  coupons 
In  suit  the  following  sums:  Upon  the  court- 
house bonds  the  sum  of  $1,820,  and  upon  the 
bridge  bonds  the  sum  of  $2,720.  The  cou- 
pons which  were  sued  upon  were  all  present- 
ed to  the  commissioners'  court  of  Mitchell 
coun^,  Tex.,  In  proper  form,  and  payment 
demanded,  and  all  of  them  have  been  by  said 
court  wliolly  refused  and  disallowed.  On 
February  11,  18S4,  the  commissioners'  court 
of  Mitchell  county  made  the  following  order, 
which  was  duly  entered  upon  the  minutes  of 
that  court:  "Ordered  that  bonds  of  Mitchell 
county  to  the  amount  of  ten  thousand  dollars 
Issue  and  be  set  apart  for  the  building  and 
Improying  of  bridges,  and  for  opening  and 
Improving  public  roads  of  said  county,  said 
bonds  to  bear  8  per  cent  Interest,  and  to  run 
to  the  extent  of  the  law,  and  to  be  taken  up 
as  the  exigencies  of  the  county  dranand." 
On  June  3,  1884,  bonds  numbered  1  to  6,  in- 
■cluBlye,  were  IsRued  under  this  order.  May 
27,  1884,  the  commissioners'  court  ordered 
that  a  bond  for  ?500  Issue  In  favor  of  W.  L. 
Pendleton,  contractor  for  building  bridges, 
etc.  The  clerk  issued  to  Pendleton  bond  No. 
9.  August  13,  1884,  the  said  court  directed 
bonds  for  $100  ($1,000)  to  be  delivered  to  Ma- 
honey  &  Evans,  bridge  builders,  on  their  con- 
tract for  $5,800,  and  two  bonds,  numbered  7 
and'  8,  were  delivered  to  them  August  16, 
1884.  August  13,  1884,  the  commissioners' 
court  directed  the  clerk  to  issue  bridge  bonds 
to  Mahoney  &  Evans  for  the  balance  due 
them  on  th^  contract;  and  the  cleric  Issued 
five  bonds,  and  delivered  them  to  the  con- 
tractors, being  Nos.  14  to  18,  inclusive.  On 
August  28, 1884,  the  commissioners'  court  en- 
tered the  following  order:  "That  a  special 
fund  be  established  as  the  cash  fund,  which 
#hall  be  set  apart  for  the  purpose  of  meeting 
My  demands  against  the  county  that  must 
necessarily  be  paid  In  cash;  and  that  the 
-clerk  of  this  county  issue  four  bonds  on  the 
road  and  bridge  fund,  for  the  sum  of  $500 
ncach,  to  run  twenty  years,  with  interest  at  S 
per  cent,  per  annum;  said  bonds  to  be  sold, 
^and  the  fund  transferred  from  the  road  and 
bridge  fund  to  the  cash  fund."  Four  bonds 
were  Issued,  being  Nos.  10  to  13,  inclusive,  un- 
ider  the  first  order  copied  herein;  and  on 
J'anuary  12,  1885,  two  bonds  were  Issued  to 
^y  for  repairing  bridges,  l>eing  Nm.  19  and 
20,  which  exhausted  the  order  for  the  Issuing 
of  $10,000  of  bonds. 

We  copy  from  the  findings  of  the  trial  court 
as  follows:  "On  February  18,  1885.  It  was 
ordered  by  the  court  that  instead  of  Issuing 
scrip  on  the  general  fund  to  cover  the  amount 
of  Martin,  Byrne  ft  JohnstoD's  note,  that  same 


be  paid  out  of  money  resulting  frtHa  the  sale 
of  bridge  bonds,  and  that  the  cleric  is  orda«d 
to  Issue  SIX  bridge  bonds,  of  $500  each,  and 
deliver  the  same  to  Wm.  Martin,  who  Is  au- 
thorized to  make  sale  of  said  bonds,  and 
after  deducting  the  amount  of  his  note,  with 
Interest  thereon,  to  pay  the  remainder  into 
the  treasury  to  the  credit  of  the  road  and 
bridge  fund.  Under  this  order,  bonds  nom- 
bered  from  21  to  SSi,  inclusive,  were  Issued  the 
13th  of  February,  1885.  On  May  14th.  1885, 
the  court  made  an  order  that  road  and  bridge 
bonds  be  Issued  to  Martin,  Byrne  ft  Johnston 
for  the  balance  due  on  the  new  court  house 
when  it  can  be  ascertained  what  said  amount 
of  balance  Is,  after  paying  on  said  house  all 
available  cash  that  can  be  used  for  paying 
for  same';  and  <m  the  same  day,  by  order 
of  the  court,  B.  F.  Swinney  was  ■  appt^nted 
financial  agent  of  the  county  to  sell  bonds  so 
Issued.  On  June  25, 1885,  the  court  made  the 
following  order,  viz.:  It  Is  hereby  made  an 
order  of  this  court  that  the  road  and  bridge 
bonds  ordered  Issued  at  a  previous  term  of 
t^s  court  be  Issued  and  sold  as  directed  in 
the  minutes  of  that  meeting.  And  It  Is  fur- 
ther ordered  to  be  recorded  that  the  sum  of 
money  represented  In  and  by  the  bonds  to  be 
issued  Is  made  a  loan  from  the  road  and 
bridge  fund  to  the  court  house  and  Jail  fund, 
there  being  an  excess  of  unexpended  bonds 
In  said  road  and  bridge  fund,  and  that  the 
same  be  paid  back  to  the  road  and  bridge 
fund  as  It  accumulates  In  the  court  house  and 
Jail  fund  from  the  collection  of  taxes  In  that 
fund.  And  It  is  made  a  part  of  this  order 
that  the  sum  of  $15,000  In  road  and  bridge 
bonds,  the  same  being  thirty  bonds,  of  $500 
each,  be  issued  and  sold  as  the  law  directs.— 
that  Is,  at  not  lees  tium  par  value;  the  con- 
tractors to  recrive  what  cash  there  Is  now  in 
the  county  treasury  belonging  to  the  conrt 
bouse  and  Jail  fund,  the  sum  of  $1,306.56, 
and  to  be  paid  by  an  order  of  this  court  the 
sum  of  money  yet  uncollected  as  taxes  In  the 
court  house  and  jail  fund  on  the  tax  roO  to 
be  collected  this  fiscal  year,  amoimtlng,  prob- 
ably, to  $1,900;  this  last  payment  to  be  made 
only  after  deductii^  all  l^al  offsetn  dalmed 
by  the  county  in  the  way  of  rents,  nnflnlahed 
work  on-  the  court  bouse,  reservatioiia  in  the 
contract  as  to  d^y  In  its  completion,*  etc.; 
the  same  to  be  ascertained  the  commis- 
sioners' court  at  a  regular  meeting  when 
there  fs  a  full  board  present  Upon  this  or- 
der on  June  27,  188G,  thirty  bridge  bonds 
were  Issued,  numbered  from  33  to  62,  Indo- 
slve.  On  August  14th,  1885.  there  was  an 
order  of  the  coni-t  that  the  clerk  Issue  a  war- 
rant on  the  court  house  and  Jail  fund  in  favor 
of  Martin,  Byrne  ft  Johnston  for  the  snm  of 
$16,892.11,  balance  due  on  the  new  court 
faoTue,  and  (»^ering  the  treasurer  to  orilect 
of  B.  F.  Swinney,  financial  agent  the  sum  of 
$14,925,  the  amount  for  which  said  bonds 
were  sold,  less  $75,  commissions  allowed 
him,  and  that  the  same  be  paid  on  tiie  said 
warrant" 
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This  suit  was  luBtltnted  by  the  defendant 
In  error  against  MltcbeU  county  to  recoVer  of 
It  tiie  amftontB  apedfled  In  the  several  coa- 
pons  described  In  tiie  petition  which  repre- 
sent the  IntCTBBt  that  had  accrued  upon  the 
bonds  of  the  said  county  which  defendant  in 
error  claims  to  own.  The  plaintiff  In  error 
contends  that  the  bonds  are  rold  because,  at 
the  time  the  debt  was  created  no  proTlsion 
was  made  1^  the  county  for  levying  and  col- 
fectlng  a  tax  to  pay  the  interest,  and  to  pro- 
vide a  sinking  fund  as  required  by  the  follow- 
ing section  of  the  constitution:  "All  coun- 
ties and  cities  bordering  on  the  coast  of  the 
Onlf  of  Mexico  are  hereby  aathoriced  upon  a 
vote  of  two-thirds  of  the  taxpayers  ther^ 
ito  be  ascertained  as  may  be  provided  by 
law),  to  levy  and  n^ect  such  tax  for  eonstruc- 
tUm  of  sea-walls,  teeakwaters  or  sanitary 
l>urpo8es,  as  may  be  authorized  by  law,  and 
may  create  a  debt  for  such  works  and  issue 
bonds  In  evidence  thereof.  But  no  debt  for 
any  purpose  shall  ever  be  incurred  lo  any 
manner  Ity  any  city  or  county  unless  provi- 
sion is  made^  at  the  time  of  creating  the 
same,  for  levying  and  coUecting  a  sufSclent 
•tax  to  pay  the  Interest  thereon  and  provide  at 
least  two  per  cent,  as  a  sinking  fund;  and 
tbe  condemnation  of  the  right  of  way  for  the 
erection  of  sncb  work  shall  be  fully  provided 
for."  Const  art  11,  S  7.  The  defendant  In 
-error  claims  that  tbe  article  quoted  does  not 
apply  to  •counties  other  than  coast  counties. 
Without  deciding  that  question,  we  will  ez- 
-amine  the  case  under  the  assumption  that  the 
Article  of  the  constltntloD  applies  to  all  coun- 
tiee,  and  that  the  I^alatore  so  regarded  It 
In  enacting  the  laws  under  which  tbe  bonds 
In  question  were  Issued. 

It  was  not  the  purpose  of  the  convention 
■In  adopting  the  foregoing  article  to  require 
that  a  city  or  county  should,  at  the  time  of 
creating  a  debt,  ascertain  the  rate  per  cent 
required  to  be  levied  upon  the  taxable  val- 
ues of  the  couuty  in  order  to  raise  a  sulB- 
<;tent  sum  to  pay  the  Interest  and  provide 
a  sinking  fund  upon  that  debt  and  to  actu- 
ally levy  that  rate  of  tax  at  the  time.  Bas- 
^tt  V.  City  of  £1  Paso,  88  Tex.  17K,  30  S.  W. 
89S.  Id  the  case  cited,  the  city  of  E»  Paso 
bad  at  the  time  that  It  determined  to  Issue  its 
bonds,  an  ordinance,  provided  for  the  col- 
lection annually  of  a  given  sum  for  the  pur- 
pose of  paying  the  Interest  which  might  ac- 
-crne  upon  tbe  said  bonds,  and  also  a  given 
sum  to  be  raised  annually  as  a  sinking  fund. 
This  court  said:  "Tbe  language  and  purpose 
■of  these  provisions  [of  the  c(mstltntlon]  seem 
to  be  satiefled  by  an  order  providing  for  the 
annual  collection  by  taxation  of  a  sufficient 
sum  to  pay  the  Interest  thereon,  and  create 
.a  sinking  fund,  etc.,  though  It  does  not  fix  tbe 
rate  or  per  cent  of  taxation  for  each  year 
'by  which  such  sum  is  to  be  collected,  but 
leaves  the  fixing  of  such  rate  for  each 
-successive  year  to  the  commissioners'  court 
■m  dty  conncIL  *  *  *  As  stated  above, 
we  have  not  deemed  H  neceesary  to  d»- 


termlne  whether  the  ordor  ot  August  11, 
18G3,  actually  levied  a  tax,  aa  we  are  of 
tbe  opinion  that  It  fully  complied  with  the 
law  by  making  provision  for  the  collection  of 
the  Interest  and  sinking  fund  by  taxation." 
What  the  constitution  requires  Is  that  pro- 
vlslML  shall  be  made  at  the  time,  w  shall 
have  been  previously  made,  by  which  the 
rate  of  tax  to  be  levied  Is  so  d^lnltely  fixed 
— aa  was  dmie  In  the  case  last  cited— that  It 
becomes  merely  a  ministerial  act  to  determine 
the  rate  to  be  levied.  The  legislature  has 
the  power  to  make  all  such  "provision"  for 
counties  and  (itlee,  or  It  may  leave  It  to  offi- 
cers of  such  cmporatlon  to  make  It  wh^n  the 
debt  Is  created.  If  made  by  either, .  It  Is 
sufficient  MlteheU  connly  has  not  provided 
for  the  odlectton  of  sudi  tax,  and  the  stdu- 
tlon  of  tbe  question  now  before  us  depends 
xjipon  Aether  tbe  laws  under  which  tbe 
bonds  were  issued  made  soch  "provision"  as 
the  constltatlon  required. 

On  behalf  of  MHch^  county  It  is  urged 
that  by  the  terms  of  section  7  of  article  11 
of  the  constltatlon,  the  provision  which  Is  re- 
quired to  be  made  for  levying  and  collect- 
big  taxes  with  which  to  pay  the  Interest  and 
create  a  sinking  fund  upon  the  Indebtedness 
of  a  county  must  be  made  by  the  ottlcw  of 
the  county  at  tbe  time  the  debt  is  Incurred, 
and  that  the  source  of  authority  for  making 
tbe  levy  and  collecting  the  tax  is  the  con- 
stitution, and  not  the  act  of  the  legislature. 
The  only  parts  of  the  constitution  which 
bear  upon  this  subject  are  section  9  of  arti- 
cle 8,  and  sections  2  and  7  of  article  11.  Sec- 
tion 0  confers  no  authority  upon  any  officer 
of  a  city  or  county  to  levy  a  tax  for  any  pur- 
pose, but  by  the  language,  "No  conn^,  dty 
or  town  shall  lery  more  than  one-balf  of  said 
state  tax,  •  •  •  and  for  the  erectltm  of 
public  buildings  not  to  exceed  fifty  cents  on 
the  one  hundred  doUars  In  any  one  year," 
places  a  prohibition  or  limitation  upon  the 
power  of  the  legislature  to  authorize  coun- 
ties to  Impose  taxes  for  such  purposes.  Sec- 
tion 2  ot  article  11  expressly  requires  the  en- 
actment of  a  general  law  to  carry  its  man- 
dates into  effect;  and  section  7  of  the  same 
article  contains  no  grant  of  authority  to  levy 
a  tax  nor  designation  of  any  official  by  whonl 
the  tax  specified  Is  to  be  levied  and  collected, 
but  Is,  in  effect,  a  Ihnltation  upon  the  pow- 
er of  the  legislature  to  authorize  such  corpo- 
rations to  create  debts.  In  the  sense  that 
all  laws  In  confiict  with  these  prohibitions 
are  void,  sectlMi  9  of  article  8  and  section  7 
of  article  11  are  self-executing;  but,  in  so 
far  as  anything  is  required  to  be  done  to  car- 
ry them  Into  effect  th^  are  not  so,  because 
they  prescribe  no  rules  which  any  act 
could  be  done  In  the  enforcement  of  their 
requirements.  In  his  work  on  Constitution- 
al Limitation  (page  100)  Mr.  Cooley  says: 
"A,  constitutional  provision  may  be  said  to 
be  self -executing  If  it  supplies  a  suBlclent  rule 
Iff  means  of  which  the  right  given  may  b« 
enjoyed  and  protected  or  the  duty  impoar 
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may  be  enforced;  and  It  is  not  self-ezecutlng: 
when  It  merely  Indicates  principles,  without 
laying  down  rules  by  means  of  which  the«e 
prtndpleB  may  be  given  the  force  of  law.'* 
It  Is  quite  too  plain  for  argument  that,  If  the 
lawB  of  1881  and  18S4  or  similar  laws  had 
never  been  passed,  Mitchell  county  would 
hare  had  no  authority,  under  the  constitu- 
tion, to  contract  the  debts  reiwesented  by  the 
bonds,  nor  to  levy  a  tax  for  the  payment  of 
the  Interest  and  sinking  fund  on  such  debt. 
The  power  to  do  so  could  be  derived  from  the 
legislature  only.  If  the  legislature  had  the 
power  to  grant  authority  to  the  county  to 
make  such  provisions,  then  that  department 
could  exercise  the  power  itself.  If  the  tmns 
of  the  law  are  such  that,  when  the  county 
has  issued  its  bonds  in  ccHnpIIance  with  it, 
the  bondholder  might  resort  to  a  court,  and 
by  mandamus  compel  the  county  to  levy  a 
tax  sufficient  to  pay  the  Interest  annually, 
and  to  raise  a  sinking  fond  of  not  less  than 
2  per  cent,  then  the  provision  would  be  suffi- 
cient under  the  constitution.  Whether  If^ 
certain  directions  might  me«t  the  demands 
of  the  constitution  Is  not  b^ore  us. 

This  brings  us  to  the  consideration  ot  the 
queeUon:  Were  the  requirements  of  the  stat- 
utes under  which  these  bonds  were  Issued 
BO  explicit  as  to  constitute  a  compliance  with 
the  mandate  of  the  constitution?  The  bonds 
known  as  "court  house  bonds"  were  Issued 
under  an  act  of  the  legislature  appioved  Feb- 
ruary 11,  A.  D.  1881,  sectkma  1  and  2  of 
which  read  as  follows: 

"Section  1.  That  the  county  commission- 
ers' court  of  any  connty  which  has  no  court 
house  at  the  county  seat  Is  hereby  author- 
ized and  empowered  to  issue  the  bonds  of 
said  county,  with  Interest  coupons  attached, 
in  such  amounts  as  may  be  necessary  to 
erect  a  suitable  btillding  for  a  court  house; 
said  bonds  running  not  exceeding  fifteen 
years,  and  redeemable  at  the  pleasure  of  the 
county,  and  bearing  interest  at  a  rate  not 
exceeding  eight  per  cent  per  annum. 

"Sec.  2.  The  commissioners'  court  of  the 
connty  shall  levy  an  annual  ad  valors  tax 
on  the  propery  in  said  county  sufficient  to 
pay  the  interest,  and  create  a  sinking  fund 
tor  the  redemptlm  ot  said  bonds,  not  to  ex- 
ceed one-fourth  of  me  ptt  cent  for  any  one 
year." 

Gen.  Laws  1881,  p.  6. 

The  bridge  bonds  were  Issued  under  an  act 
of  the  eighteenth  legislature  (special  session, 
1884),  the  first  and  second  sections  of  which 
read  as  follows: 

"Section  1.  That  the  county  commissioners' 
courts  of  the  several  counties  of  the  state  are 
hereby  authorized  and  empowered  to  issue 
the  bonds  of  said  connty,  with  interest  cou- 
pons attached,  for  such  amounts  as  may  be 
necessary  for  the  purpose  of  buying  or  ctm- 
structing  bridges  for  public  uses  within  such 
county,  said  bonds  to  run  not  exceeding  twen- 
ty years  and  beu  Interest  at  any  rate  not 
to  oKCeed  eight  per  cent  per  annum. 


"Sec.  2.  The  cMnmissloner^  court  shall 
levy  an  annual  ad  valorem  tax  not  to  exceed 
fifteen  cents  on  the  one  hundred  dollars  val- 
uatlcm,  snfflcimt  to  pay  the  int^est  on,  and 
create  a  sinking  fund  for  the  redemption  of 
said  bonds.  The  sinking  fund  herein  pro< 
vided  for  shall  not  be  less  than  finir  per  cent 
on  the  full  mm  for  wblidk  the  bonds  mn  Is- 
sued." 

Gen.  Laws  (Sp.  Sess.  1884)  pp.  29,  80.  ^ 
The  statutes  quoted  above  wrae  enacted  by 
the  legislature  in  view  of  the  requirements  of 
sections  2  and  7  of  artlde  11  of  the  constitu- 
tion, and  wltli  the  evident  purpose  of  slvlng 
effect  to  the  terms  of  those  sections.  As  we 
have  said  before,  the  legislature  might  havp 
empowered  the  commissioners*  court  to  pro- 
vide for  effecting  the  tax  required  by  tbe- 
constitution;  but  It  pursued,  as  we  ttatsk.  the 
wiser  course,  of  making  the  necessary  provi- 
sion by  a  general  law,  which  applied  to  and 
governed  the  Issuance  of  all  bonds  for  the  giv- 
en purpose,  wh«eby  the  taxpayer  and  the 
bondholder  would  be  alike  protected  and  nni- 
fwmlty  secured.  Under  such  system,  the- 
purchaser  of  bonds  could  easily  ascertain  tbe 
extent  to  which  the  taxing  power  of  a  comity 
had  been  approEHiated,  and,  by  loofelns  to> 
the  taxable  values  of  the  county,  conld  tarn 
a  Just  estimate  of  the  worth  of  su^  secnrt- 
ties,  which  we  think  would  greatly  tend  to- 
enhance  their  market  value.  Taxpayers 
would  be  furnished  the  means  of  learning 
the  manner  in  whidi  their  finances  had  been 
managed  by  those  to  ^om  they  had  intrust- 
ed the  business  of  the  county,  and.  In  case 
such  officers  sought  re-election,  conld  easily 
call  th^  to  account  for  any  failure  In  the 
discharge  of  their  duties.  The  effect  of  sn<^ 
legislation  would  be  to  compel  a  connty  to 
keep  Its  Indebtedness  within  the  limits  of  Its 
present  power  of  taxation,  Instead  of  piling 
up  a  debt  which  would  absorb  the  fntare  rev- 
enues of  the  county. 

Counsel  for  defendant  In  error.  In  tbelr 
briefs  and  printed  argument  as  w^l  as  in  an 
able  argument  before  the  court  contend  that 
by  the  enactment  of  section  2  of  the  act  of 
1881,  the  legislature  Intended  to  require  of 
the  commissioners*  court  to  levy  and  collect 
a  sinking  fund  stifflclent  to  dlsdiarge  the 
bonds  at  maturity,  and  that,  since  the  bonds 
cotild  not  run  for  a  greater  time  tban  15- 
years,  the  sinking  fund  must  necessarily  ex- 
ceed 2  per  cent.,  and  thus  the  constltatlon 
would  be  complied  with,  llie  position  is 
plausible,  but  we  are  of  opinion  that  the  1^- 
islature  Intended  the  use  of  the  words 
"and  create  a  sinking  fund  for  the  redemption 
of  said  bonds,  not  to  exceed  one-fourth  of  one 
per  cent  for  any  one  year"  to  fix  the  minimum 
sinking  fund  at  the  rate  prescribed  toy  the 
constitution,  and  to  limit  the  maximum  by 
that  amount  which  could  be  raised  from  a 
tax  of  one-fourth  of  1  per  cent  Section  7 
of  article  11  of  the  constitution,  prohibit- 
ing the  creation  of  a  debt  unless  provision 
was  made  for  creatine  a  slnkliic  flmd  of  at 
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least  2  per  cent.,  tbereby  prescribed  that  tbe 
■Inking  fund  ahonld  not  be  less  than  the  rate 
per  cent  named,  and  the  legislature  conld 
not  therefore  fix  a  rate,  nor  authorize  the 
commlBsioners'  court  to  fix  a  rate,  lees  than 
that  prescribed  by  the  constitution.  If,  as 
claimed  bj  the  plaintiff  In  error,  section  7  of 
article  11  of  the  constitution  applies  to  all 
counties  and  dtles  In  the  state  (which  we  as- 
Bume  In  this  discussion),  then  every  taw  en- 
acted by  the  legislature  which  authorizes  the 
creation  of  a  debt  by  dtles  or  counties  mnst 
conform  to  the  requirements  of  that  section, 
or  It  win  be  Inralld.  In  other  words,  a  law 
which  authorized  the  creation  of  a  debt  by  a 
dty  or  county,  and  did  not  provide  for  or  au- 
thorize the  municipal  authorities  to  provide 
for  levying  and  collecting  a  tax  sufficient  to 
pay  the  Interest  on  such  debt,  and  create  a 
sinking  fund  of  at  least  2  per  cent,  for  Its 
payment,  would  be  void.  We  understand  that 
the  provision  required  by  the  constitution 
means  sach  fixed  and  definite  arrangemrats 
*or  the  levying  and  collecting  of  such  tax  as 
would  become  a  legal  right  In  favor  of  the 
holders  of  bonds  Issued  thereon,  or  In  t&vor 
of  any  person  to  whom  such  debt  might  be 
payable.  It  Is  not  sufilclent  tbat  tbe  munici- 
pal authorities  should  by  the  law  be  author- 
ized to  levy  and  collect  a  tax  sufficient  to  pro- 
duce a  sinking  fond  greater  than  2  per  cent., 
but,  to  comply  with  the  constitution,  the  law 
must  Itself  provide  for  a  sinking  fund,  not 
less  than  2  per  cent,  or  require  of  the  mu- 
nicipal authorities  to  levy  and  collect  a  tax 
«ufflclent  to  produce  the  minimum  prescribed 
by  the  constitution. 

The  laws  of  1881  and  1884  being  enacted  by 
the  legislature  In  pursuance  of  and  for  the 
purpose  of  putting  Into  force  the  constitu- 
tional provisions  before  dted,  It  Is  the  duty 
of  the  courts  to  so  constme  the  terms  of  the 
laws  as  to  make  them  valid,  and  to  give  ef- 
fect to  them.  Under  section  7,  art.  11,  the 
legislature  conld  not  have  empowered  the 
-commissioners'  coact  to  create  a  sinking  fund 
of  less  than  2  per  cent;  and  as  the  commls- 
«](mers'  court  could  not,  under  the  law  and 
the  constitution,  have  fixed  a  sinking  fund  at 
less  than  tbat  rate,  we  must  construe  the  lan- 
guage used  Id  tbe  act  of  1881,  8  2,  which  com- 
mands the  commissioners'  court  to  levy  and 
■collect  a  sinking  fond  for  the  redemption  of 
the  bonds,  to  mean  a  sinking  fund  of  not 
less  than  2  per  cent,  as  defined  and  limited 
In  the  eonstltntion.  Railway  Oo.  v.  Gross,  47 
rrex.42S;  SfcEenale  V.  Baker.  88  Tex.  677, 32 
S.  W.  1038;  Rosenberg  t.  Wedces,  67  Tex. 
^79,  4  8.  W.  8D9;  U.  S.  Coombfl.  12  Pet. 
72;  Supervisors  v.  Brogden,  112  U.  S.  261,  S 
8np.  Ot  125;  Bailey  v.  Railroad  Oo.,  4-Har. 
:88B;  Dnncombe  v.  Prindle,  12  Iowa.  1;  MU- 
imy  T.  White.  86  Ey.  170,  B  S.  W.  420;  Tern- 
mlck  T.  Owlngs.  70  Hd.  246,  16  AO.  719; 
Marshall  t.  Oilmes,  41  Miss.  27;  BIgelow  v. 
Railway  Oo..  27  Wla.  478;  McOivlgan  t.  Rall- 
roaA  Oo.,  96  N.  C.  429;  Nolan  Ca  v.  State,  83 
-Tex.  19&  17  &  W.  828.   In  case  of  Railway 


Co  V.  Gross,  dted  above,  the  railroad  com- 
pany brought  suit  against  Gross,  the  commis- 
sioner of  the  land  office,  to  compd  him  to 
Issue  to  the  railroad  company  certificates  for 
lands  which  mlgbt  be  located  singly,  as  In 
ttie  case  of  headrlght  certificate.  The  char- 
ter of  the  railroad  company  was  enacted  on 
the  2d  day  of  February,  187S,  and  provided: 
"Whenever  any  section  of  five  miles  of  said 
road  has  been  completed,  the  said  company, 
through  Its  president  and  secretary,  may  give 
notice  of  the  same  to  the  governor  of  this 
state,  in  writing,  whose  duty  It  shall  be,  on 
receipt  of  such  notice,  to  order  the  state  en- 
gineer, If  there  be  any,  or  If  there  be  none, 
then  to  app<^nt  a  skillful  engineer  to  exam- 
ine the  said  section  of  road  and  report  under 
oath;  and  If  said  section  of  five  miles  of  said 
road  be  found  to  be  constructed  and  In  run- 
ning order,  In  substantial  manner,  then  the 
governor  shall  certify  the  same  to  the  com- 
missioner of  the  general  land  ofllce,  and  he 
shall  Issue  to  the  said  company  sixteen  land 
certificates,  of  six  hundred  and  forty  acres 
each,  for  each  and  eveiy  mile  of  road  so  con- 
structed and  put  In  running  order,  and  In 
like  manner  with  each  and  every  succeeding 
five  miles  of  said  road  until  tbe  wh<^e  has 
been  completed."  Sp.  Laws  1875,  p.  20.  In 
1876  the  governor  gave  his  certificate  in  the 
manner  required  by  law,  and  the  railroad 
company  applied  to  the  commissioner  of  the 
general  land  office  for  80  land  certificates,  for 
640  acres  each,  such  as  might  be  located  and 
surveyed  In  single  sections,  which  the  com- 
missioner refused  to  issue,  but  proposed  to 
issue  certificates  conditioned  so  as  to  require 
each  certificate  to  be  located  upon  two  tracts 
of  640  acres  each,— one,  for  tbe  railway  com- 
pany; tbe  othOT,  for  the  pnbUc  school  fund. 
The  railroad  company  refused  to  accept  these 
certificates,  and  brought  suit  to  obtain  a 
wilt  of  mandamus  against  the  conmlssloner, 
compelUng  him  to  bring  the  certificates  as 
demanded.  On  March  18,  1873,  the  legisla- 
ture passed  an  act  In  whldi  It  set  apart  to 
the  public  school  fund  one-half  of  the  public 
domain,  and  prescribed  "that  all  land  certifi- 
cates heretofore  issoed,  to  *  *  *  any  rail- 
road company,  or  other  corporatioh  of  any 
nature  whatever,  for  internal  Improvements 
or  any  other  object;  or  any  lands  hereafter 
granted  In  any  manner  to  any  of  said  compa- 
nies or  corporations  for  vij  such  object,  shall 
be  located  and  surveyed  In  alternate  sections 
of  six  hundred  and  forty  (64(9  acres  each,  and 
as  directed  by  an  act  entitled  'An  act  to  en- 
courage the  construction  of  railroads  In  Texas 
by  donations  of  land,'  approved  January  30, 
1864.*'  The  diarter  of  the  railroad  company 
was  enacted  subsequent  to  the  last  above- 
cited  act  of  the  legislature,  and  the  question 
before  the  court  was  whether  tbe  grant  of 
the  certificates  therdn  should  be  construed 
so  as  to  give  effect  to  the  law  ot  1878.  In 
discussing  the  question,  this  court  said;  "At 
the  time  tiie  appellant's  charter  was  granted, 
we  hold  that  there  was  In  force  a  general  law 
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which  required  the  certlflcates  to  rallroadB  to 
be  In  alternate  sectloiis,  which  certlflcates  may 
be  located  and  patented  on  any  of  the  public 
domain  of  this  state,  according  to  the  general 
law  on  the  principle  of  alternate  sections. 
•  *  •  We  think  that  the  act  Incorporating 
this  railroad  company  was  passed  with  refer- 
ence to  the  system  of  locating  and  snrveying 
railroad  certificates  which  had  long  been  In 
force,  and  that  It  was  the  legislative  Intent 
to  conform  to  that  system,  and  thereby  pre- 
serve uniformity  In  the  amount  and  charac- 
ter of  bounty  extended."  And  the  court  held 
that  the  language  of  the  charter  must  be  con- 
strued as  If  It  provided  for  the  Issuing  to  the 
railroad  company  of  certlflcates  to  be  located 
In  alternate  sections,  aa  required  In  the  gen- 
eral law. 

In  1860  the  leglsUture  of  the  state  of  Mis- 
sissippi enacted  a  law  whereby  certain  coun- 
ties of  the  state  might  subscribe  to  the  cap- 
ital stock  of  a  railroad  company  upon  a  vote 
of  the  majorl'^  of  the  legal  voters  of  the 
county.  In  1871  t^e  legislature  of  that  state 
so  amended  the  law  of  ISGO  as  to  Include  In 
Its  terms  the  county  of  Grenada.  In  the  bill 
amending  the  former  law.  It  was  provided 
that  elections  upon  the  subject  of  issuing 
bonds  In  aid  of  railroads  should  be  h^d  in  ac- 
cordance with  the  law  of  which  that  was 
amendatory,  and  In  accordance  with  the  pro- 
visions of  the  constitution  of  the  state.  In 
1809,  after  the  enactment  of  the  original  law, 
that  state  adopted  a  constitution  In  which 
was  a  provision  forbidding  the  l^slatnre  to 
pass  any  law  authorizing  a  county  ,to  sub- 
scribe for  BtodE  In  a  railroad  unless  it  was 
assented  to  by  two-thlrde  of  the  qualified  vot- 
ers of  that  county.  Hie  county  of  Grenada, 
upon  a  two-thirds  vote  of  Its  qualified  voters, 
subscribed  for  $50,000  of  the  capital  stock  of 
a  railroad  company,  issuing  bonds  tlierefor, 
and,  being  sued  upon  the  bonds,  defended  the 
action  npon  the  ground  that  the  law  under 
which  they  were  Issued  was  void,  because  It 
authorized  th^  Issue  upon  a  majority  In- 
stead of  a  two-thirds  vote,  as  required  by  the 
constitution.  There  was  a  direct  conflict  be- 
tween the  language  of  the  act  of  the  legisla- 
ture and  the  constitution,  except  that  the 
amendatory  act  pre8crll)ed  tliat  the  election 
should  be  held  in  accordance  with  the  consti- 
tution. The  supreme  court  of  the  United 
States,  in  the  case  of  Supervisors  v.  Brogden, 
112  U.  S.  261,  5  Sup.  Ct  125.  construed  the 
statute  to  mean  that  a  two-thirds  vote  was 
required  In  order  to  Issue  the  bonds,  and 
thraeby  made  the  act  conform  to  and  har- 
monize with  the  constitution  of  the  state,  and 
with  the  policy  of  the  state  upon  this  sub- 
ject. That  court  said:  "It  certainly  cannot 
be  said  that  a  different  construction  Is  re- 
quired by  the  obvious  Import  of  the  words  of 
the  statute.  But  If  there  were  room  for  two 
constructions,  both  equally  obvious  and  rea- 
sonable, the  court  must,  in  deference  to  the 
l^lalatnre  of  the  state,  assume  that  It  did 
not  overlook  the  provlalona  of  llie  conaUtn- 


tlon,  and  designed  the  act  of  IS'i  1  to  take  ef- 
fect Our  duty,  tiierefore.  Is  to  adopt  that 
construction  which,  without  doing  violence  to 
the  fair  meaning  of  the  words  used,  brings  the 
statute  Into  harmony  with  the  provl8i<HU  of 
the  constitution.** 

Article  4Sei  of  the  Revised  Statutes  of  1885 
reads  as  follows:  "No  court  of  this  state  shall 
have  power,  authority  or  Jurisdiction  to  Issue 
the  writ  of  mandamus,  or  injunction,  or  any 
other  mandatory  or  compulsory  writ  of  pro- 
cess against  any  of  the  officers  of  the  ezecu- 
dve  departments  of  the  govemmoit  of  ttis 
stat^  to  order  or  compel  the  performance  of 
any  act  or  dn^  which,  by  the  laws  of  this 
state,  they  or  either  of  Ui&n  are  authorized 
to  perform,  whether  exi(3i  act  or  duty  be  Ju- 
dicial, minl8t«ial  or  discretionary."  And  ar- 
ticle 946  la  In  the  foUovrlng  language:  "Rie 
supreme  court,  or  any  Justice  thereof,  ahall 
have  power  to  issue  writs  of  habeas  corpus 
as  may  be  prescribed  by  law;  and  the  said 
court,  or  the  Justices  thereof,  may  Issue  writs 
of  mandamus,  procedendo,  certiorari  and  all 
writs  necessary  to  enforce  the  Jurisdiction  of 
said  court;  and  in  term  time  or  vacation  may 
Issue  writs  of  quo  warranto  or  mandamus 
against  any  district  Judge  or  officer  of  the 
state  government,  except  the  governor  of  the 
state."  In  McKoizle  v.  Baker,  88  Tex.  677, 
32  S.  W.  1038,  the  question  was  made  that 
article  4861  forbids  that  any  court  in  this 
state  should  Issue  a  mandamus  against  the 
heads  of  ttte  departments  of  the  state  gov&a- 
ment,  and  that,  ther^ore,  this  conrt  had  no 
Jurisdiction  to  grant  the  writ  prayed  for. 
The  question  before  the  court  was  whldi  of 
these  artides  should  yield  If  they  could  not 
be  so  construed  that  both  could  stand,  and 
Judge  Gaines,  for  the  court,  said:  TTfae  rule 
is  that  where  a  general  Intention  la  expressed, 
and  the  act  expresses  also  a  particular  Inteu- 
tion  Incompatible  with  the  general  Intention, 
the  particular  Intention  is  to  be  considered  in 
the  nature  of  an  exception.  This  Is  no  arbi- 
trary canon  of  construction,  but  is  a  rule 
founded  upon  expwience  and  sound  reason. 
It  follows  from  this  rule  that  artlde  48i;i 
should  be  construed  to  read:  'No  court  in  this 
state  except  the  supreme  court  shall  have 
power,'  etc.  This  construction  preserves  both 
articles,  and  that  construction  should  always 
be  avoided  by  which  any  provision  of  the 
statute  would  fall  altogether."  It  vrtll  be  ob- 
served that  the  court  decided  that  artlde  916 
should  stand  In  preference  to  the  oth«-  arti- 
cle if  one  must  yield,  and,  In  order  that  both 
might  be  preserved  and  given  effect  to.  the 
language  of  article  4861  was  construed  so  as 
to  embrace  an  exception  understood,  but  not 
expressed.  In  Nolan  Co.  r.  State,  83  Tex. 
195,  17  Sw  W.  823,  the  court  bad  under  con- 
sideration section  3  of  the  act  now  under  ex- 
amination, which  Is  In  these  words:  "The 
county  shall  not  Issue  a  larger  nnmbor  of 
bonds  than  a  tax  ot  one-fourth  of  one  per 
cent  annually  will  liquidate  In  ten  years,  and 
Budi  bonds  shall  be  uld  only  at  tbelr  tece  or 
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par  TahK.**  independent  of  the  coostltatlon. 
the  lancoage  quoted  committed  to  tbe  com- 
mlsslcmers'  court  tbe  power  to  determine 
what  amount  of  bonds  could  be  Uqnldated  In 
ten  years  by  a  tax  of  (me-foortb  of  one  per 
cent;  bat  tbe  court  bdd  that  this  section 
mnst  be  constmed  In  connection  with  tbe  con- 
stitutional limitation  contained  In  original  sec- 
tion 9,  art  8t  irf  tbe  constitution  of  1876, 
which  reads:  *mie  state  tax  on  property,  ex- 
dnslTe  of  the  tax  neceanry  to  pay  the  piibllc 
deb^  sball  nerw  »ceed  fifty  cents  on  tbe  one 
fanndred  dollars  Tidnatlmi;  and  no  connty, 
city  or  town  shall  lery  more  than  one-balf  of 
said  state  tax,  except  tor  the  payment  of 
debts  already  Incnrred,  and  for  the  auction  of 
pnbUc  boUdlngB,  not  to  exceed  fifty  cents  on 
the  one  hnndred  dollars  In  any  one  year,  and 
except  as  In  this  constitution  Is  oUierwlae  pro- 
Tided."  Judge  Gaines,  tm  the  court,  said: 
"If  onr  constitution  were  silent  upon  this  sub- 
ject, then  It  might  be  reasonaUy  held  that 
section  3  of  13te  statute,  quoted  abOTe,  au- 
thorlied  the  commissioners*  court  to  deter- 
mine tlie  question  as  to  the  amount  of  bonds 
*a  tax  of  one-fourth  of  1  per  cent,  annually 
wlU  liquidate  In  ten  years.'  But  there  being 
a  i^roTlalon  In  tbe  crautltution  bearing  directly 
upon  that  subject,  we  are  of  tbe  opinion  that 
tills  section  must  be  construed  in  connection 
with  it  The  Umit  of  the  constltntlim  beSng 
an  amount  upon  which  a  tax  of  one-balf  of  1 
per  cent  wonld  pay  annually  the  Interest  and 
2  per  cent  as  a  sinking  fund,  and  tbe  statu- 
tory requironents  hdbag  snch  an  amount  only 
as  one-fourth  of  1  per  cent  would  liquidate 
in  a  period  of  ten  yars.  It  was  not  absolutely 
Decenary  that  the  commlBBlonera  should  be 
goremed  by  the  same  rule  In  detennlnlng  tbe 
two  limits.  An  amount  of  Indditedness  tbat 
wonld  be  liquidated  within  ten  years,  thong^ 
based  upon  a  Taluation  In  excess  of  that 
shown  by  the  assessment  ndls,  might  still  be 
\\ithln  the  constitutional  limit,  which  permits 
the  creation  of  snch  a  debt  as  will  be  ulti- 
mately paid  bj  an  annual  tax  of  one-half  of  1 
per  cent  ujwn  the  taxable  Talnes  of  the  coun- 
ty, as  shown  by  the  official  assessment  But 
we  think  It  more  reasonable  to  presume  that 
the  legUdature  intoided  that  the  same  rule 
should  govern  In  determining  both  limits,  and 
that  the  commissioners'  courts  Should  not  loc^ 
"beyond  the  assessment  rolls  in  ascertaining 
the  amount  of  the  Indebtedness  which  the 
statute  autboriaes  them  to  create."  Section  S 
of  the  same  act  of  whi<^  we  are  considering 
Bcotlon  2  was  constmed  by  tills  court  as  If  It 
read: .  'fFhe  county  shall  not  issue  a  laiger 
number  of  bcmds  than  a  tax  tit  4me>fourth  of 
one  per  cent  on  the  taxable  values  as  diown 
by  the  tax  rolls  of  the  county  wlU  liquidate  in 
ten  years." 

We  conclude  that  section  2  of  tbe  act  ot 
1881,  authorising  the  issuance  of  court-house 
bonds,  shotdd  be  read  as  If  the  words  of  the 
constitution  had  been  Introduced  Into  the  act 
Itself;  that  la,  aa  follows:  "The  commls- 
adoners*  eourt  of  the  county  sball  levy  u  aor 


nual  ad  valors  tax  oa.  tbe  vcoperly  In  the 
said  county  snffldent  to  pay  the  Intwest  and 
create  a  sinking  fund  of  not  less  than  two 
per  cent  fbr  the  redemption  of  the  said 
bonds,  not  to  oceed  one-fourtb  of  one  per 
cent  for  any  <Mie  year.**  So  reading  secUoD 
2  of  the  law  of  1881,  both  acts  under  which 
tbe  bonds  In  questliui  were  Issued  are  prac- 
tically the  same  so  far  as  tbe  question  of 
their  compliance  or  noncompliance  with  the 
consUtntion  Is  concerned;  and  we  now  come 
to  Inquire  whether  those  laws  make  sucb 
provision  for  the  levying  and  collecting  of  a 
tax  to  pay  tbe  interest  on  the  bonds  Issued 
therennder,  and  to  create  &  sinking  fund  for 
their  redemption,  as  is  required  by  sectlm  7 
of  article  11  of  the  constitution. 

If  the  district  court  of  Mitchell  county 
could,  jxDOu  a  proper  showing  of  the  facts, 
have  required  the  commissioners'  court  of 
that  county  to  levy  and  collect  a  sufficient 
tax  to  pay  the  interest  upon  the  bonds,  and 
create  a  sinking  fund  of  not  less  than  2  per 
cent  per  annum,  and  could  have  enforced 
that  requirement  by  a  writ  of  mandamus, 
then  the  provision  made  by  the  statutes  is  a 
sufficient  compliance  with  the  constitution, 
and  tbe  bonds  so  far  as  that  question  affects 
them  would  be  valid.  For  the  purpose  of 
testing  the  sufficiency  of  those  statutes  in 
this  particular,  we  will  examine  them  In  ref- 
erence to  their  aK>Ucatlon  to  tbe  court-house 
bonds  involved  in  this  lltigatitm.  There  he- 
Ing  DO  court  house  In  the  county  of  Mitchell, 
the  commissioners'  court  of  that  connty  was 
by  law  vested  with  tbe  discretionary  power 
to  determine  the  following  questions  wltb 
reference  to  making  the  Improvement  need- 
ed: (1)  Whether  It  wonld  build  a  court  house 
or  not;  (2)  what  the  cost  of  the  buildbig- 
staonld  be;  (8)  whether  the  building  should 
be  paid  for  by  the  sale  of  bonds  or  otherwise; 
(4)  If  by  selling  bonds,  then  at  what  time  the 
bonds  should  mature,  and  the  rate  of  inter- 
est they  should  bear;  ^)  what  slnldng  fond 
exceeding  2  per  cent..  If  any,  shonid  be  pro- 
vided within  the  limits  of  tbe  law.  That 
court  exercised  the  discretion  vested  In  It 
upon  an  matters  above  named,  except  the 
sinking  fund.  No  per  cent  for  a  sinking  fund 
has  been  named  by  the  court  and  we  must 
exandne  the  question  upon  the  basis  that 
the  mlnbnom  eqiressed  In  the  law  Is  to  gov- 
ern as  to  tbe  sinking  fund  to  be  provided  for 
by  the  levy  of  taxes.  In  order  to  ^pllfy 
the  mattw,  we  will  consider  tbe  first  $10,00& 
tn  bonds  issued  in  1883  as  if  they  constituted 
tbe  entire  SMieB  of  bonds  Issued  for  the  pur- 
pose of  bnflding  a  court  house,  for  the  rea- 
son that  this  issue  waa  alone  based  upon  the 
assessment  of  values  for  the  coimty  for  the 
year  1881;  and  we  can  more  readUy  apply 
the  prlndples  which  are  to  govern  In  the  de- 
termination of  this  question  thus  limiting 
tbe  Inquiry  than  vre  coidd  by  puisidng  the 
examination  through  aU  the  various  issuea 
of  the  different  classes  of  bonds. 

The  tax  roDa  of  Ultcbell  comOj  tor  the 
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year  18S1  showed  tbe  taxaUe  Talun  ot  that 
coniitr  to  be  1002^61.  Tlie  cmiunlsBloims* 
cotirt  of  the  county  determined  to  Imlld  a 
court  lions^  tor  which  purpose  bonds  pay- 
able at  15  yean  from  date^  to  bear  7  per  cent 
Interest  per  annmn,  to  the  amoont  of  f 10,000, 
were  issued  and  sold  by  tbe  conn^.  We 
htTo  here  stated  the  data  fn»n  which,  by  a 
flinqple  calculation,  we  can  arrlre  at  the  sum 
to  be  collected  tor  each  year  for  the  purpose 
of  paying  the  Interest  upon  tUe  bonds,  and 
provide  a  tfidEing  fund  for  their  redunptlon. 
Two  per  cent  on  91(^000  would  give  ^00 
annuslty  as  the  sinking  fund  to  be  ct^lected, 
and  7  per  cait.  on  that  sum  woidd  yield  9700 
necessary  to  be  collected  as  Interest,  aggre- 
gating 9800  to  be  raised  the  first  year  to  pay 
Intoest  and  sli^ng  fund  upon  a  taxable 
value  of  9692.9SL,  whl(A  would  require  a  levy 
of  a  fraction  more  than  15  cents  on  the  9100 
ot  taxaUe  values.  The  ctnumlsidoners'  court 
In  Ibct  levied  26  cmts  on  the  9100  of  values 
for  the  first  year,  and  continued  to  levy  that 
rate  per  oeot  tor  each  subsequoit  year  up  to 
1886.  In  order  to  test  the  question  that  we 
bare  snroestedHhat  Is,  did  ttirae  remain 
anything  to  be  done  by  the  commissioners* 
court  which  Involved  the  exercise  of  discre- 
tion?—let  us  sunnse  that  court  had  refused 
to  levy  the  tax  after  the  bonds  were  Issued 
and  sold,  and  that  the  bondholders,  upon  a 
proper  showing,  applied  to  the  district  court 
tor  a  wilt  of  mandamus  to  compel  the  com- 
mlsaloners'  court  of  Mitchell  county  to  levy  a 
tax  snffldoit  to  raise  the  Interest  and  sinking 
fond  at  the  rate  prescribed  as  the  minimum. 
What  answer  could  the  commissioners*  court 
of  tliat  county  have  made  to  such  an  applica- 
tion? As  we  have  before  shown,  the  act  of 
Issuing  the  bonds  necessarily  determined  ev- 
ery fact  Involved  In  making  provision  for  tbe 
Intovst  and  sinking  fond,  except  the  tax- 
alrte  values  ot  the  county,  which  was  a  mat- 
ter of  record,  and  shown  by  the  tax  rolls,  by 
which  the  commlsBloners'  court  muat  be  gov- 
erned. What  remained  to  be  done  that  mU^t 
be  done  by  one  person  or  court  In  a  manner 
different  fnnn  that  in  which  another  per- 
sim  or  court  might  perform  tbe  same  act? 
It  may  be  answered  that  the  munmlssloners' 
court  had  the  discretion  to  fix  any  rate  of 
sbOlDg  fund  not  less  than  2  per  cent  which 
would  not  make  the  taxes  for  any  one  year 
exceed  26  cents  .on  the  9100^  and  that  this 
was  a  matter  of  discretion.  Hist  Is  true^ 
but  that  court  had  not  the  discretion  to  pro* 
vide  for  no  sinking  fund,  nor  had  it  the  dis- 
cretion to  provide  for  a  sinking  fund  less 
than  2  per  cent  It  therefore  foUows  that  It 
was  a  legal  duty  resting  upon  that  court, 
after  Issuing  and  soling  the  bonds  under  the 
authority  givm  In  the  first  section  ot  each 
Act  to  annually  levy  and  collect  the  tax  nec- 
essary to  raise  the  Interest  and  linking  fund, 
not  less  than  the  mlnhnnm  expressed  In  each 
law;  and  the  district  court  bad  the  author- 
ity to  enforce  the  performance  of  that  doty 
by  writ  of  mandamus,  but  would  not  control 


tite  dlsoetlon  vested  In  the  roiimilsiliaiiiiM' 
court  to  levy  and  collect  a  tax  wtaldi  would 
provide  tor  a  sinking  toad  greater  tbaa  2  per 

cent 

We  think  It  manifest  that  there  was  no  act 
Involved  in  the  performance  of  the  duty  en- 
Jtrined  by  section  2  of  each  of  the  acta  vrtdch 
required  the  exercise  of  any  dlscr^tltm  on 
the  part  of  the  commlsslonexa*  court  but 
that  having  determined  the  qneatlMis  qpoa 
which  the  Issuhig  of  tibe  bonds  d^ended, 
thws  remained  nothing  to  be  done  but  to  per- 
tona  the  ministerial  act  of  ascertabilnc  the 
sum  to  be  collected,  and  the  rate  pw  cent 
necessary  to  be  lavted  upon  the  taxable  val- 
ues of  the  county  each  year,  and  that  the 
performance  of  this  du^  the  district  conn 
had  the  authority  to  enforce  by  a  writ  oC  man- 
damus. De  Poyster  v.  Baker,  88  Tex.  1S6. 
34  8.  W.  106;  C«nnil8slonM>  v.  Smith,  S  Tei. 
471;  Coy  V.  City  Council,  17  Iowa,  1;  Uaaat 
V.  McCall,  6  Ga.  522;  Tarver  v.  Commis- 
sioners* Court  of  Tallapoosa,  17  Ala.  527; 
Stevenson  v.  Snmmit  Tp.,  86  Iowa,  462. 

The  plaintiff  In  error  Inslsta  that  Noa.  10, 
11. 12, 13,  21,  22, 28,  24, 20.  26,  34, 35, 36,  37.  60. 

and  61,  of  the  bridge  bonds  are  void,  because 
they  were  issued  tor  a  purpose  not  author^ 
ised  by  law,  and  that  the  defendant  In  error 
Is  chargeable  with  notice  of  the  facts  which 
appear  upon  the  record  of  the  commlssUHi- 
ers'  court  in  reference  thereto.  The  court  of 
civil  appeals  held  that  the  bonds  were  valid 
In  the  buds  of  the  def^dant  in  error,  be- 
cause it  acquired  them  in  the  course  of  busi- 
ness, for  a  valoaUe  consideration,  before 
maturity,  and  without  actual  notice  of  such 
defects,  and  because  each  ot  the  said  bonds 
contained  a  recital  that  It  was  Issued  "fbr 
the  purpose  of  obtolning  money  to  buy  and 
construct  bridges  for  public  use  within  the 
county  of  Mltchdl.  to  pursuance  of  an  act  en- 
titled *An  act  to  author^  counties  to  Issue 
bonds  fbr  bridge  purpraes  and  to  levy  a  tax 
to  iHiy  the  same,*  **  etc.  The  court  of  dvfi 
appeals  said:  "We  do  not  tUnk,  nnder  the 
circumstances  stated,  tliat  the  purchaser  was 
required  to  uambie  the  orders  of  the  eom- 
mlssioners*  court  fbr  the  purpose  of  testing 
their  validity;"  and  In  snjiport  ot  that  posi- 
tion cited  and  quoted  from  Ntdan  Ca  v. 
State,  88  Tex.  184.  17  S.  W.  823.  In  that 
case  the  bonds  in  question  wne  Issued  under 
an  order  which  upon  Its  face  Showed  that 
the  pnniose  waa  to  build  a  court  house  for 
Nolao  county;  but  some  of  the  bonds  were 
In  fact  Intended  at  the  time  to  be.  and  were 
afterwards,  an]Ued  to  Ihe  payment  of  a  debt 
contracted  by  the  county  In  construction  of  a 
Jail,  for  which  latter  puriwse  the  law  did 
not  at  that  time  authorise  the  county  to  Is- 
sue bonda  Each  of  the  bonds  contained  the 
recital  that  It  waa  Issued  for  the  purpose  of 
buUdtog  a  court  house,  under  the  act  of  Feb- 
ruary 11,  1881.  glvli^  the  title  of  the  act 
This  court,  through  Judge  Galnea,  said:  "If 
a  purchaser  were  bound  to  Inquire  ot  the  ex- 
istence ot  the  facte  which  euM^wraed  ths 


Digitized  by 


TezO 


IflTGHBLL  COUNTY 


T.  CITY  NAT.  BANE. 


889 


■court  to  fMoe  bonds  to  build  a  court  bonM, 
■and  to  know  that  ttie  county  liad  no  court 
home,  In  tIow  ol  the  redtals  upon  the  face 
of  the  obUcatlon,  he  was  bound  to  look  no 
further.  He  bad  flie  tight  to  rely  apon  the 
truth  of  mch  recitals.  Having  paid  Talne 
for  the  bonds  without  actual  knowledge  of 
their  illegality,  the  county  will  be  estopped 
to  set  up  tiiat  th^  were  not  Issued  fw  the 
Vurpose  tor  whldb  they  purported  to  be  Is- 
sued." Taking  that  part  quoted  by  the  court 
of  dTfl  appeals  from  the  (vlnlm,  dlsconnect- 
•«d  from  what  precedes  It,  tbe  conduslon  of 
the  court  of  drll  SOTkeals  might  be  reached; 
tnit  coDBldered  in  connection  with  the  pre- 
•ceding  sentence,  and  with  the  facts  upon 
which  the  opinion  was  based.  It  li  apparent 
that  the  court  did  not  Intend  to  bold  that  the 
purchuor  would  not  be  cbargeaUe  with  no- 
tice of  what  appears  on  the  face  of  the  order 
under  which  such  bonds  were  Issued.  The 
facts  recited,  and  of  which  the  court  was 
treating,  were  such  as  the  commissioners' 
•court  must  determine,  and  which  would  not 
appear  of  record  except  as  stated  by  the 
•court  upon  the  record  or  In  the  bonds.  The 
scope  of  that  part  of  the  opinion  quoted  by 
the  court  of  drll  appeals  Is  shown  by  the 
following  extract  from  the  same  opinion: 
**If,  instead  of  being  limited  to  the  amount 
■of  taxable  property  as  shown  by  the  assess- 
or's rolls,  the  constitution  had  conferred  up- 
on the  commissioners'  courts  the  power  of 
'determining  that  question  for  themselves, 
then,  according  to  the  rule  laid  down  in  Mar- 
<»y  V.  Oswego,  92  U.  S.  WO,  and  recognized  In 
the  case  of  Bank  v.  Terrell,  78  Tex.  450,  14  S. 
W.  1003.  their  determination  of  the  amount 
-would  have  been  conclusive,  and  would  have 
precluded  Inquiry  Into  the  power  to  Issue  the 
bonds  in  so  far  as  the  question  of  amount  Is 
^roncemed.  But,  the  power  being  limited  as 
to  the  amount  by  the  official  assessment,  the 
commissioners  were  not  authorized  to  look 
beyond  It,  and  to  determine  the  extent  of 
their  power  from  other  data  within  their 
reach.  In  such  a  ease  (he  rule  established 
In  Dixon  Co.  v.  Field,  111  U.  S.  94,  4  Sup,  Ot 
S15,  and  acted  upon  In  Bank  v.  "irerrell,  ap- 
plies." The  court  was  here  treating  of  a  fact 
of  record,  and  announced  the  rule  applicable 
to  the  facts  of  this  case.  The  commission- 
■era'  court  can  only  authorize  the  Issue  of 
iMttds  by  order  entered  of  record.  Ball  v. 
Presidio  Co.,  88  Tex.  64,  29  S.  W.  1042. 

The  commisslonerB'  court  of  Mitchell  coun- 
ty entered  an  order  on  Its  minutes  on  Febm- 
&ry  11,  1884,  to  the  eifect  that  bonds  to  the 
amount  of  ¥10,000  should  be  Issued  for  the 
purpose  of  building  and  improving  bridges, 
«nd  for  opening  and  improving  public  roads 
■of  the  said  county;  said  bonds  to  bear  8  per 
cent,  interest,  and  to  run  to  the  extent  of  the 
law,  which  was  20  years.  On  the  2Sth  day 
-of  August,  1884,  the  commissioners'  court 
made  an  order,  which  was  entered  upon  its 
minutes,  "that  a  qwclal  fund  be  established 
«■  ttie  caHh  fund,  which  shall  be  set  apart 


for  the  purpose  of  meeting  any  demands 
against  the  county  that  must  necessarily  be 
paid  in  cash,"  and  directed  the  cl«k  of  that 
court  to  issue  four  bonds  opim  the  bridge 
fund,  for  the  sum  at  9000  ea^  to  mn  20 
years,  with  S  per  cent  interest,  to  be  weHA, 
and  the  funds  transferred  to  the  cash  fund. 
In  acGordanee  with  this  direction,  the  tierk 
issued  Umds  Nos.  10^  11,  12,  and  18,  under 
the  order  of  February  11,  1884,-  which  w«re 
■old,  and  the  funds  used  as  directed.  It  Is 
contended  by  the  county  that  the  purchaser 
of  these  four  bonds  was  required  to  take  no- 
tice of  the  ord»  direeOng  the  tilerk  to  issue 
them,  and  prcscrtbing  the  disposition  of  the 
proceeds.  But  we  coasldw  ttie  latter  order 
as  simply  a  direction  to  the  ofBcer  of  the 
county  as  to  the  mannw  in  which  the  bonds 
should  be  dlq;H>sed  of  and  the  funds  applied: 
that  It  does  not  constitute  the  source  of  pow- 
er or  authority  for  issuing  the  bonds,  and 
the  purchaser  was  not  required  to  know  the 
contents  of  that  order.  De  Voss  t.  City  of 
RIdunond,  18  Grat.  838.  But  the  facts  are 
very  different  as  to  the  other  bonds  in  ques- 
tion. The  order  above  quoted,  Which  author 
lied  the  Issue  of  bridge  bonds,  was  exhausted 
by  the  Issue  of  the  bonds  numbered  from  1  to 
20,  each  bond  being  for  ^00,  the  20  bonds 
make  the  full  sum  of  |10,000  authorized  by 
that  order.  The  bonds  from  21  to  28,  Inclu- 
sive, were  Issued  under  the  subsequent  or- 
ders of  the  commissioners'  court,  upon  the 
face  of  which  was  expressed  a  purpose  to 
use  the  bonds  In  the  liquidation  of  the  eourt- 
house  debt  and  other  debts  contracted  by 
the  county.  On  February  IS,  1885,  the  court 
made  an  order  that  Martin,  Byrne  &  John- 
ston be  paid  out  of  the  brtdge  fund  to  be 
created  by  the  sale  of  six  bonds,  of  9600 
each,  which  were  to  be  delivered  to  WUlIam 
Martin,  to  make  sale  of  them,  and  pay  the 
note  due  to  the  firm,  paying  the  balance  in- 
to the  treasury,  under  which  order  the  six 
bonds  numbered  21  to  26,  lucluslve,  were 
issued.  On  May  14,  1886,  the  court  made  an 
order  that  bridge  bonds  be  Issued  to  Martin, 
Byrne  &  Johnston  for  the  balance  due  them 
on  the  court  house  when  the  amount  can  be 
ascertained;  and  subsequently  on  June  26th. 
of  the  same  year,  the  court  made  another  or- 
der, that  the  road  and  bridge'  bonds  ordered 
to  be  Issued  at  a  previous  term  of  this  ctmrt 
be  Issued  and  sold  as  directed  in  the  minutes 
of  that  meeting.  This  evidently  refers  to  the 
order  of  May  14,  1885,  which  directed  that 
E.  F.  Swinney  should  sell  the  bonda  In  the 
order  of  June  25,  1885,  the  court  directed 
that  30  bonds  for  $500  each,  being  915,000,  be 
Issued  and  sold  as  the  law  directs,  for  the 
purpose  of  raising  a  fund  to  pay  off  and  dis- 
charge the  balance  due  to  Martin,  Byrne  & 
Johnston  on  the  court-house  contract.  Bridge 
bonds  Nos.  34  to  S7,  inclusive,  and  OO  and 
61,  were  Issued  under  this  order.  From  this 
state  of  facts  it  Is  evident  that  any  person 
desiring  to  know  the  authority  by  which  the 
bonds  in  questitm  were  issued,  and  looking 
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to  the  orden  apon  tbe  minute*  of  tha  comt 
iiiid»  which  tbe  iMoe  was  made,  oovld  not 
fall  to  Me  that  the  county  commissioners 
had  vndtttaken  to  eTade  the  law  hj  iBBOlns 
nmd  and  bridge  bonds  for  the  purpose  of 
constmctlng  a  coisrt  honae.  This  they  could 
not  do  law,  and  the  bonds,  If  In  the  hands 
of  Martin,  l^me  &  Johnston,  wonld  nn- 
donbtedly  be  rold.  The  only  question  with 
regard  to  tbeae  bonds  Is:  Was  the  defendant 
In  error,  or  any  other  pnrchaser  for  Talne, 
without  actnal  notice,  chargeable  with  a 
knowledge  of  the  facts  which  might  be  as- 
certained by  the  exercise  of  proper  diligence 
and  Inqntry  In  the  examination  of  the  orders 
under  which  the  bonds  In  question  were  Is- 
sued? We  think  that  this  question  has  been 
nettled  definitely  by  the  decision  of  this  court 
In  the  case  of  Ball  t.  Presidio  Co.,  88  Tex.  60, 
29  8.  W.  1042,  in  which  Judge  Denman,  for 
the  court,  used  the  following  language:  "It 
remits  from  what  has  been  said  abore  that 
tbe  law  requires  a  dealer  In  couni7  bonds  to 
know  the  proTlslons  of  the  act  of  the  legisla- 
ture, and  the  order  of  the  county  commis- 
sioners* court,  under  and  by  virtue  of  which 
such  bonds  were  Issued,  whether  referred  to 
on  the  face  of  the  bonds  or  not"  As  above 
stated,  from  an  examination  of  the  orders 
under  which  and  by  virtue  of  which  alone 
the  bonds  could  hare  been  issued,  the  pnr^ 
chaser  wonld  necessarily  have  learned  that 
the  bonds  were  issued  for  a  purpose  not  au- 
thorized by  law,  and.  being  so  notified,  would 
have  received  them  with  only  the  rights  of 
the  original  payee.  Having  failed  to  take 
the  precaution  to  examine  the  order  upon 
which  the  bonds  were  based,  the  purchaser 
was  gnUty  of  negligence,  and  must  be  char^ 
ged  with  notice  of  that  which  could  have 
been  learned  In  the  exercise  of  ordinary  care. 
We  therefore  conclude  that  the  bridge  bouds 
from  21  to  26,  Inclusive,  and  84  to  87,  In- 
clusive, and  60  and  61,  were  invalid;  that 
the  plalntlfF  below  had  no  right  to  recover 
against  Mitchell  county  upon  the  coupons 
repreeentlng  Interest  upon  such  bonds;  and 
that  the  trial  court  and  court  of  civil  appeals 
erred  in  holding  said  bonds  to  be  valid,  and 
In  rendering  judgment  upon  such  coupons. 
All  other  bonds  invtdved  In  this  cause  are 
found  to  be  valid  obligations  of  Mitchell 
counQr.  It  Is  ordered  that  the  Judgments  of 
the  district  court  and  court  of  civil  appeals 
be  reversed,  and  this  cause  be  remanded  to 
the  district  court 


OITT  OF  BBOWNWOOD  v.  NOBL  et  al. 

(Court  of  Civil  Appeals  of  Teiaa.   Jan.  19, 
1898.) 

HONIOIPAl.  COBFORATION— AseUHFTlOH  OV  DbBT 

or  PoaKBB  MnxiciPALiTT— Fuoa  os  Fatmhtt 
or  Bonds  —  Vskdiot  Noir  OBnAMra  Vbbb- 

Dicm 

1.  Act  April  13,  1891,  provides  a  method  of 
abolishing  municipal  corporations,  and  declares 
tbat  their  prop«^  shall  be  tnmcd  over  to  the 


eonnty  treasnrer,  and  miUed  to  the  payment 
of  the  municipal  debts.  It  also  provides  that, 
if  an  abolished  monlclpaJity  Is  reincorporated, 
the  new  coipotatiou,  upon  majority  vote  of 
the  taiwrlng  voters,  may  take  the  pniiiertj  and 
assume  the  debts  of  the  old  one.  UM  that, 
where  the  proper^  of  the  former  manicipalitr 
was  taken  the  new  corporation,  the  bcmds  is- 
sued to  pay  the  indebtedness  on  said  property 
were  vaud,  althoagh  neither  the  taking  of  the- 
property  nor  the  assumption  of  the  driit  was 
BQbmitted  to  a  vote  of  the  people. 

2.  A  city  which  had  issned  bonds  stipulated 
with  the  purdiasa  that  a  certain  bank  shoold 
be  the  place  at  which  coupou  should  be  pre- 
sented for  payment.  Afterwards,  by  direction 
of  the  city  cooncil,  the  purchaser  was  notified' 
that  the  place  of  payment  had  been  changed  to 
another  bank.  At  the  time  of  receiving  this  no- 
tice the  bonds  had  t>een  sold  to  third  persons, 
and  neither  the  former  purchaser  nor  the  sab- 
sequent  porchssers  gave  their  assoit  to  tbe 
change  of  the  place  of  payment.  AeU,  in  aa- 
action  on  unpaid  coupons,  wh««  the  aty  an- 
swered that  money  to  pay  the  same  had  been 
deposited  In  the  subsequently  named  bank,  an<f 
was  still  In  the  possesion  of  the  said  bank,  that 
the  court  committed  no  error  in  rendering  Jods- 
ment  for  plaintiff  non  obstante  veredietOh 

On  motion  for  rehearing.   Motion  grant- 
ed. Judgment  affirmed. 
Ver  former  opinion,  see      B.  W.  1014. 

OOLLABD,  J.  Since  our  decision  In  thl» 
case,  November  U,  1897  (42  8.  W.  X014),  our 
attention  has  been  called  to  the  recent  deci- 
sion of  tbe  supreme  court  of  fbie  United 
States  in  the  case  of  Shaplei^  San- 
Angelo,  17  Sup.  Ct  967.  We  followed  the 
case  of  Olty  of  Qnanah  v.  White  <declde<f 
our  state  supreme  court)  88  Tex.  14. 
28  &  W.  10G5,  and,  as  we  believe,  the  stsT- 
ute  of  the  state,  and  held  that,  upon  reincor- 
poration of  a  dissolved  corporation  of  a 
city,  In  order  to  assume  the  debts  of  the  old 
corporation  by  the  new,  the  matter  must  be- 
submitted  to  a  vote  of  the  taxpayers  of  the 
new  Incorporation;  and.  inasmuch  as  thift 
was  not  done  by  new  reincorporation  of  the- 
city  of  Brownwood,  there  was  no  liability 
of  the  same  for  the  61A  ^ebts  of  its  predeces- 
sor. We  defer  to  the  decision  of  ttie  su- 
preme court  of  the  United  States,  above 
cited,  and  hold  ttial  It  was  not  necessary  to 
submit  the  question  to  the  legal  taxpaying 
voters  of  the  new  incorporation,  and  recede 
from  onr  former  views. upon  the  subject: 
holding  that  the  bonds,  the  coupons  of  which 
are  Involved  in  this  suit,  were  l^al,  and 
that  they  constitute  a  vaHd  debt  against  ttie- 
present  city  of  Brownwood.  This  necessi- 
tates the  consideration  of  another  qnestloD 
in  this  case. 

The  bonds  in  question,  66  In  number,  for 
fl.OOO  each,  and  Interest  coupons  attached, 
^cept  one  for  $500,  were  issued  by  tbe  rein- 
corporated city  of  Brownwood,  by  virtue  of 
an  ordinance  authorising  the  same,  passed 
by  the  reincorporated  dty  March  1.  1892. 
stipulating  that  they  shonid  bear  five  per 
cent.  Interest  from  March  1,  1692,  the  In- 
terest payable  semiannually.  Hie  ordinance 
provided  that  the  Interest  on  the  bonds 
sliotild  be  payaUe  In  New  Torfc,  at  so<-h 
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banking  bouse  u  the  city  council  may  di- 
rect Tbo  bonds  were  Issued  In  pnranance 
of  tile  ordinance,  bat  they  did  not  stipulate 
where  they  sbonld  be  paid.  In  compliance 
with  the  ordinance,  and  at  request  of  the 
pnr<dia8er  of  the  bonds,  H.  M.  Moel.  the  sole 
promoter  of  the  firm  of  H.  M.  Nod  ft  Oow, 
the  CII7  of  Brownwood  named  the  Hanover 
National  Bank  of  New  York  as  the  place  of 
payment,  which  was  satisfactory  to  Noel. 
At  this  bank  there  was  bat  one  payment 
made.  They  demanded  a  commission,  which 
the  dty  was  not  willing  to  allow,  and  the 
city  conndl,  by  ordinance,  made  the  cou- 
pons payable  at  the  Coffin  ft  Stanton  Bank, 
in  New  York  Olty,  and  the  city  Informed 
Noel  ft  Co.  of  the  change  to  the  bank  of 
Coffin  ft  Stanton,  by  letter,  about  March  22, 
18S8,  which  was  received  by  Noel  In  due 
course  of  mall.  The  treasurer  of  the  city 
remitted  funds  to  the  bank  of  Coffin  ft  Stan- 
ton necessary  to  pay  the  interest  falling  due 
on  the  coupons,  the  remittances  being  made 
in  time  to  reach  the  banl£  on  the  day  cou- 
pons matured  each  year,  the  first  days  of 
March  and  September.  Mature  coupons 
had  always  been  presented  to  this  bank, 
and  promptly  paid.  On  August  28,  1894,  the 
treasurer  remitted,  to  the  bank  of  Coffin  ft 
Stanton,  $1,087.50,  sufficient  to  pay  all  in- 
terest coupons  due  September  1,  lSd4,  and 
the  amount  was  In  the  bank  on  maturity  of 
the  coupons.  AU  of  them  due  were  paid  on 
that  date,  except  those  In  suit  which  do 
Dot  appear  to  have  been  presented  to  thn 
bank  at  that  time.  The  bank  of  Coffin  ft 
Stanton  failed  on  the  18th  day  of  Septem- 
ber, 1894,  being  only  able  to  pay  2  per  cent 
of  their  Indebtedness.  Hie  city  lost  the 
money  on  deposit  with  the  bank  to  pay  the 
coupons  sued  on,— I187.G0.  Noel  ft  Co., 
through  H.  M.  Noel,  bought  the  city  bonds, 
and  sold  them  to  his  customers,  and,  after 
receiving  the  notice  from  the  city  that  the 
place  of  payment  would  be  the  Hanover  Na- 
tional Bank  (the  first  notice),  he  notified  his 
customers,  holders  of  the  bonds,  of  the  place 
of  payment  It  appears  from  the  testimony 
that  H.  M.  Noel  was  notified  of  the  place  of 
payment  of  the  coupons  sued  on  as  at  Coffin 
&  Stanton's  Bank,  but  It  does  not  appear 
that  his  customers  who  held  them  were  noti- 
fied by  him  of  the  change  before  they  ma- 
tured. At  the  time  Noel  ft  Co.  received  no- 
tice of  the  change  In  place  of  payment,  they 
did  not  own  any  of  the  bonds  or  coupons. 
This  firm  did  not  consent  to  the  change, 
and.  had  they  been  consulted,  would  not 
have  consented,  as  they  had  no  authority 
to  do  so,  for  the  holders  at  the  time  it  was 
done,  and  because  Noel  did  not  consider  the 
bank  sufficiently  responsible.  It  was  about 
December  26,  1894.  after  maturity  of  the 
coupons,  and  after  the  failure  of  the  bank, 
that  Noel  ft  Co.  came  Into  possession  of  the 
coupons  sued  on,  by  purchase  from  the  hold- 
era  thereof.   NoA  ft  Co.  had  than  presented 


for  payment  In  New  Tork.  but  not  paid. 
They  were  then  presented  to  the  city  of" 
Brownwood,  and  payment  refused,  and  were 
then  presented  again  by  Nod  ft  Co.  to  the- 
Hanovw  National  Bank  and  the  brokers, 
Coffin  ft  Stanton,  and  payment  was  refused.- 
Hie  plea  of  defendant,  the  city  of  Brown- 
wood,  on  tiie  subject  of  having  the  money 
on  deposit  with  Coffin  ft  Stanton,  and  los» 
of  the  same,  Is  as  follows:  "Defendant  al- 
leges that  by  the  terms  of  the  contract,  and 
also  the  dty  ordinance,  said  claims  of  plain- 
tiff were  at  their  maturity,  and  are  now. 
payable  at  the  bank  of  Coffin  ft  Stanton,- 
in  the  <Aty  of  New  York,  state  of  New  York; 
that  at  the  tjme  of  maturity  of  said  claims, 
defendant  left  and  deposited  with  said  bank 
the  money  for  the  payment  of  said  claims, 
and  said  money  is  still  in  the  possession  of 
said  bank  for  that  purpose;  that  If  plaintiff 
has  not  received  it,  It  Is  because  of  their 
own  fault  and  negligence,  and  that  plaintitT 
should  not  recover  said  money  In  this  sultr 
that  because  of  said  negligence,  if  plalu- 
tlff  Is  entitled  to  recover  in  this  suit,  de- 
fendant has  sustained  damages  to  the 
amount  of  |200,  for  which  it  prays  Judg- 
ment." This  plea,  If  true.  Is  Insufficient  to 
constitute  a  defense.  If  the  money  Is  still 
on  deposit  in  the  bank  of  Coffin  ft  Stanton, 
defendant  has  suffered  no  loss,  and  In  such 
case  it  was  not  error  to  render  Judgment 
non  obstante  veredicto.  Such  Judgment  may 
be  rendered  "when  the  plea  confesses  a 
cause  of  action,  and  relies  on  matter  iir 
avoidance,  which  Is  Insufficient,  although 
found  to  be  true,  to  constitute  either  a  de- 
fense or  a  bar  to  the  action."  12  Am.  ft 
Bug.  Bnc.  Law,  p.  61,  and  Freem.  Judgm.  I 
7.  We  find  that  the  Judgment  of  the  lower 
court  was  correct,  and  was  not  the  result 
of  any  error  committed  by  the  trial  court. 
The  motion  for  a  rehearing  is  granted,  and 
the  Judgment  Is  affirmed.  Motion  granted- 
Jodgi^ent  affirmed. 


GHENT  V.  BOYD  et  at 

(Court  of  Civil  Appeals  of  Texas.  Jan.  10; 
1898.) 

JuDOHSNTs — Fbioritt  — CoMHosrrr  Pbopsbtt — 
IsrEXBve—WauM  Auowbd— Bomb- 

STBAD-  ABAITDOSIEBKT. 

1.  A  Jud^ent  against  a  husband  for  a  com- 
munity  debt  is,  as  against  the  husband's  inter- 
est in  community  land,  superior  to  a  prior  Judg- 
ment in  favor  of  the  wife,  in  a  divorce  suit,  on 
the  ground  that  he  had  used  community  propei> 
ty,  to  the  amount  of  such  judgment  bi  excess  of 
his  half  interest,  since  tiie  community  estate 
is  liable  for  community  debts. 

2.  In  a  divorce  suit  by  the  wife,  where  the 
petition  asks  that  the  property  rights  between 
the  partieB  be  litigated  and  settled,  the  court 
has  power  to  make  the  costs  therein  a  charge 
against  the  community  Interest  of  the  husband 
in  land. 

8.  Interest  1b  not  allowable  an  costs,  except 
where  they  have  been  aetnaUy  paid     a  party. 
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4.  Where  a  wonum,  who  hu  a  homeetead, 

marries,  and  goea  to,  and  voluntarily  Urea  In, 
the  home  of  her  husband,  occupying  and  nslnff 
it  for  the  purposes  of  a  home,  with  no  present  In- 
tention of  atendoning  it  and  repossessing  her- 
self of  the  proputy  fonnerly  used  and  occupied 
as  her  homa,  uie  eaimot  claim  the  latter  ai  her 
homestead. 

Brror  from  district  court,  Bell  coonty;  W. 
A.  Blaekbum,  Judge. 

Treanaaa  to  try  tlOe  by  H.  a  GhaA  against 
Mn.  A.  F.  Bo^d  and  J.  W.  Boyd,  her  hus- 
band. Fmn  ft  judgmmt  Is  favor  of  defoid- 
ants,  plaintiff  brings  mot.  Rerersed  and 
remanded. 

John  B.  Darrett  and  Wlnboom  Peaice,  for 
plaintiff  In  error.  A.  M.  Monteltii«  for  de> 
fendants  In  error. 

FIBHER,  O.  J.  This  Is  an  action  In  tret- 
pus  to  try  title,  brought  by  plaintiff  in  er^ 
ror.  Ghuit,  against  Mrs.  A.  F.  Boyd  and  her 
hnsband,  3.  W.  Boyd,  to  recorer  lot  1  in 
\AoA  86  In  tiia  town  of  Belton.  Mrs.  Boyd 
<wbo  was  formerly  Mrs.  Trlgg),  In  ber  an- 
swer, alleged  that  ^alntlff,  Ohent»  asserted 
ft  pretended  title  to  the  land  by  rlrtue  of  ft 
purchase  thereof  I9'  him  at  execution  sale 
under  a  judgment  obtained  In  bis  faror 
against  her  formor  bneband,  C.  L.  Trlgg, 
and  charged  that,  at  the  time  that  the  land 
was  sold  under  execution.  It  was  her  home- 
stead, and  not  subject  to  forced  sale;  she  at 
the  time  being  at  tlw  bead  of  a  family.  It 
is  further  averred  that  she  has  a  superior 
rlgbt  to  and  lien  npon  the  land  in  controver- 
sy to  any  claim  of  the  plaintiff;  that  in  a 
divorce  suit  between  ber  and  ber  former 
hustmnd,  C.  L.  Trlgg,  the  land  In  question,  to- 
gether with  other  property  belonging  to  her 
and  her  husband,  was  sought  to  be  partitioned, 
and  in  which  was  adjudged  a  liability  in  her 
favor  against  the  Interest  of  her  former  hus- 
band, Trigg,  In  and  to  any  of  the  community 
property  owned  by  him;  and  that  the  Judg- 
ment of  the  court  rendered  in  that  caMe  was 
In  her  favor,  granting  her  a  divorce,  and  ad- 
judging against  the  property  in  controversy 
(which  was  held  in  that  case  to  be  communi- 
ty property)  a  lien  In  her  favor  for  certain 
moneys  owing  her  by  Trigg,  and  charging 
against  the  Interest  of  Trigg  In  the  property 
in  controversy  the  costs  of  the  litigation 
which  arose  in  the  divorce  suit,  and  for 
which  Judgment  was  rendered  against  Trlgg. 
The  court  below  charged  the  jury  as  follows: 
"Id  regard  to  the  question  of  separate  prop- 
erty, you  are  Instructed  that  the  record  evi- 
dence In  this  case  establishes  the  title  In  the 
property,  at  and  prior  to  said  Judgment,  as 
being  community  property,  and  you  must  so 
consider  it.  And  it  is  Immaterial  whether 
It  was  a  homestead  or  not  If  it  was,  as 
soon  as  the  divorce  was  granted  Trigg's  por- 
tion became  liable  for  his  debts.  And,  If 
plaintiff's  hen  Is  superior  to  defendants', 
then  you  will  find  for  plaintiff.  You  are 
Instructed  that  the  record  evidence  In  this 


case  shows  that  at  the  time  plalntUTa  lien 
took  tfect,  to  wit,  on  flw  18th  day  of  Decoa- 
ber,  1888k  said  divOTce  suit  was  pendi^.  and 

had  been  pending  since  the    dajr  of 

March,  1888.  The  decrees  in  saki  dIvMce 
suit,  dated  on  ttae  1Mb  day  of  December. 
1888,  and  on  the  28d  daj  of  Janoftzr,  1880, 
which  declared  the  premises  In  dispute  to 
be  community  property  of  said  <X  Tiigg 
and  ttae  defmdant  Mrs.  Boyd,  at  the  aune 
time  de<dared  a  lien  <m  C.  L.  Trigg's  Interest 
in  the  same,  to  the  amount  of  four  hundred 
and  sixty-three  dollars  and  tblrty-dve  <9MSl- 
86)  cents.  Interest  on  said  sum  Is  allawed 
at  the  rate  of  eight  per  cent  i»er  aanmn. 
Said  decrees  also  eetabUsb  a  lien  In  behalf 
of  BiUd  Mrs.  Boyd  for  certain  costs  ^yccMed 
therein,  and  tlie  amount  at  whl<A  the  reemd 
evidence  shows  to  have  been  |ftl6.M  on  the 
5tb  day  of  ApiO,  1889^  and  to  hftve  been 
pftld  by  defendant  Mrs.  Boyd  prUa  to  the 
1st  day  of  January,  1880^  on  which  last- 
mentioned  sum  interest  Is  allowed  at  the  rate 
of  eight  per  cent  from  1st  day  of  Jftnnary. 
1880,  to  the  Uth  day  of  July,  1882,  and  at 
tbe  rate  of  six  per  cent  since  11, 
1802.  These  two  amounts  (that  la.  the  Item 
for  948S.85  and  the  item  for  1646.44)  are  prior 
and  superior  liens  to  the  one  established  ij 
plaintiff  as  they  take  effect  from  tbe  date  of 
the  filing  of  the  suit  of  Ana  F.  Trigs  vs.  C. 

L.  Trigg  for  a  divorce,  on  the  day  of 

March,  1888,  while  plaintiff's  dahn  takes  ef- 
fect from  the  date  of  filing  his  abstract  of 
judgment,  on  the  18th  day  of  December, 
1888.  Now,  If  these  two  claims  of  defendant 
Mrs.  Boyd  exceed  the  value  of  O.  L.  Trigg's 
Interest  in  said  community  property,  then 
there  was  nothing  that  plaintlfTs  said  lien 
could  subject  to  the  pigment  of  bis  said 
Judgment;  and,  If  you  so  believe,  you  will 
find  for  defendants.  Ton  will  say  by  your 
verdict  what  the  present  value  of  the  prop- 
erty In  dispute  is,  according  to  the  testimony 
before  you."  In  response  to  this  charge  the 
jury  returned  the  following  verdict:  "We, 
the  Jury,  find  for  defendant  and  say  by  our 
verdict  that  the  principal  and  interest  is 
11,735.18,  and  value  the  property  at  $2,00a" 
Upon  which  the  court  rendered  Judgment  ss 
follows:  "It  Is  therefore  ordered,  adjudged, 
and  decreed  by  the  court  that  defendant  Mrs. 
A.  F.  Boyd,  who  Is  Joined  In  this  cause, 
pro  forma,  by  her  husband,  J.  W.  Boyd,  has 
just  and  subsisting  claims  against  her  former 
husband,  C.  L.  Trigg,  amounting  to  the  aom 
of  seventeen  hundred  and  thirty-flve  and 
^"/loo  dollars  ($1,735.18),  which  are  aecorpd 
in  their  payment  by  a  valid  and  subslstlns 
lien  on  the  land  In  controversy  In  this  cause, 
to  wit,  situate,  lying,  and  being  In  the  coun- 
ty of  Bell,  and  state  of  Texas,  within  the  cor- 
porate limits  of  the  city  of  Belton,  and  a 
part  of  the  M.  F.  Connell  lea^e,  lying  south 
and  adjoining  Avenue  street  and  west  of  a 
lot  owned  by  James  P.  Coop,  north  of  and 
adjoining  Noland's  creek,  and  rast  of  lot 
owned  19^  WUUe  and  lAum  McGuinh  and 
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betog  knowh  as  'Lot  No.  1.  Block  86,  of  the 
City  of  Belton.'  Said  lot  was  coiiTered  by 
A.  6.  Parnell  to  O.  L.  Trigg  by  deed  dated 
December  21,  1882,  and  recorded  in  Deed 
Records  of  Bell  County,  Texas,  book  41,  pp. 
201  and  202,  which  said  claims  against  C.  L. 
Trigg,  and  the  foreclosure  of  said  lien  on 
said  land,  were  established  by  a  former  ral- 
id,  subsisting  Judgment  of  this  court,  where- 
in Mrs.  Ann  Frances  Tilgg  was  plaintiff 
and  G.  L.  Trl|»  was  defendant,  which  said 
Hen  Is  a  preference  Hen  on  the  land  In  con- 
troTenj  In  this  cause,  above  described,  to 
the  lien  and  claim  of  plalntllE  in  this  cause 
on  said  land  by  virtue  of  bis  Judgment 
against  G.  Jj.  Trteg.  and  the  filing  and  Index- 
ing of  his  abstract  of  Judgment,  and  his  levy 
of  execution  on,  and  sale  of,  said  land,  as 
the  property  of  O.  L.  Trigg;  and  It  further 
appearing  to  the  court  that  the  value  of 
said  land  and  premises  In  controversy  In 
this  cause,  as  fixed  by  the  verdict  of  this 
jury.  Is  two  thousand  dollars,  and  that  Mrs. 
A.  P.  Boyd's  claims  on  said  land,  secured 
Dy  a  preference  lien,  as  aforesaid,  at  the  time 
when  H.  C.  Ohent  acquired  any  right,  lieu, 
dalm,  or  title  thereto,  exceeds  the  full  value 
of  any  interest  C.  L.  Trigg  had  thneln,  and 
which  does  still  so  exceed  the  value  of  any 
interest  H.  G.  Ghent  has  therein,  as  claimant 
of  the  former  rights  of  C.  L.  Trigg:  It  Is 
therefore  adjudged  and  decreed  by  the  court 
that  plaintiff,  H.  C.  Ghent,  recover  nothing 
by  his  suit,  and  that  defendants  A.  F.  Boyd 
and  J.  W.  Boyd  go  hence  without  day,  dis- 
charged, and  that  said  defendants  recover 
Judgment  against  plaintiff,  H.  C.  Ghent,  es- 
tablishing her  claims,  which  are  secured  by 
a  Judgment  and  preference  lien  against  the 
premises  In  controversy  for  the  sum  of  seven- 
teen hundred  and  thirty-five  and  n/ioo  dol- 
lars (¥1,735.18),  bearing  intact  from  this 
date  at  the  rate  of  six  per  cent  per  annum, 
and  that  she  may  have  her  order  of  sale, 
and  that  said  premises  may  be  sold  as  under 
execution,  and  the  proceeds  applied  to  the 
satisfaction  and  discharge  of  her  claims 
against  said  premises;  but  as  to  said  daims 
against  O.  L.  Trigg,  to  be  hereinafter  en- 
forced, and  any  costs  arising  fn>m  the  exe- 
cotlon  of  said  order  of  sale,  the  same  are 
In  no  sense  a  personal  Judgment  against  H. 
C.  Ghent,  plaintiff  herein.  It  is  further  or- 
dered that  the  oflScers  of  court  shall  have 
their  execution  against  each  party,  respec- 
tively, for  the  costs  by  him  or  them  In  this 
behalf  Incurred." 

It  ivpears  from  the  facts  that  In  March, 
1888,  Mrs.  Boyd  (formerly  Mrs.  Trigg)  sued 
ber  thai  husband,  C.  L.  Trigg,  for  divorce, 
and  In  that  suit  alleged  that  the  proper^  In 
controTosy  was  her  homestead  and  her  sepa- 
rate property,  and  also  alleged  that  Trigg 
was  indebted  to  her  by  reason  of  t^e  use  by 
him  of  funds  and  property  belonging  to  her 
In  her  separate  and  Individual  rigbt,  and  that 
hs  bad  used  and  aKwopriated  to  bis  own  use 
much  of  tike  community  «tate  owned  hy 


them.  On  the  lOtb  of  December,  1888,  the 
Jury  in  the  divorce  suit  found  that  the  prop- 
erty in  controversy  iras  community  property; 
and  the  court  then,  at  that  tim^  and  by  a 
subsequent  decree,  f&und  that  the  land  in  con- 
troversy was  community  proper^  of  Mrs. 
Tri^  and  her  husband,  and  found  that  Trigg 
was  Indebted  to  Mrs.  Trigg  In  the  sum  of 
$S6S.36,  which  arose  from  the  fact  that  Trigg 
had  received  from  the  communis  property 
an  amount  thereof.  In  value,  equal  to  this, 
sum,  In  excess  of  <»e-half  of  his  Interest 
therein,  and  ruidwtd  Judgmtsit  In  her  favor 
against  Trigg  for  that  sum.  The  court  in 
that  case  also  decreed  against  Trigg  a  Judg- 
ment for  the  costs,  which  appear  fnmi  the 
facts  to  be  90^70;  and.  In  the  alternative^ 
a  Judgment  against  Mrs.  Trigg  for  tiiese  costs. 
The  Judgment  also  finds  that  $110  liad  been 
paid  by  Mrs.  Trigg  as  a  part  of  the  costs  Id 
the  divorce  suit  For  all  of  these  several 
amounts  mentioned  the  Judpnent  in  the  di- 
vorce suit  established  a  Hen  In  favor  of  Mrs. 
Trigg  against  the  Inta«st  of  her  husband 
Trigg  In  the  community  property  In  contro- 
versy. It  further  appears  that,  during  the 
pendency  of  the  divorce  suit  plaintiff  In  er- 
ror, Ghrait  brought  suit  against  Trigg  for  a 
community  debt  owing  by  blm,  and  obtained 
a  jndgmoit,  and  on  tbe  18th  day  of  Decon- 
bu,  1868,  one  day  bOtore  the  decree  of  di- 
vorce was  granted,  be  had  abstracted  and 
filed  his  Judgment  so  as  to  create  a  lien 
against  the  pn^>erty  of  Trigg.  Atttx  the  di- 
vorce was  granted  be  caused  an  execution  to 
be  levied  upon  the  property  in  nmtroversy, 
and  had  the  same  soM  at  sheriff's  sale.  It 
appears  from  the  meager  stat^ent  in  tbe 
record  of  the  contents  of  tbe  sheriff's  deed 
that  It  conveyed  only  the  right  tltie,  and  in- 
terest then  owned  by  Trigg;  and  it  does  not 
appear  from  the  statements  of  the  deed,  as 
shown  In  the  record,  that  It  conveyed  the  In- 
terest of  Mrs.  Trl^  in  the  property  In  con- 
troversy. The  effect  of  the  finding  of  tbe 
Jury  in  the  case  before  us  Is  that  after  char- 
ging Trigg  with  the  amounts  adjudged  against 
him  In  the  divorce  suit  together  with  int«^ 
est  thereon.  It  amounted  to  more  than  the 
value  of  his  community  Inta«st  in  the  prop- 
erty In  controversy.  Therefore,  taking  into 
consideration  the  flact  that  for  this  amount 
liens  existed  against  tin  propoly  in  favor  of 
Mrs.  Trigg,  there  was  no  Interest  remaining 
in  Trigg  to  which  the  Judgment  lien  at  pHaln- 
tiff  could  attach,  and  therefore  nothing  re- 
mained that  could  be  transferred  under  the 
aecutlon  sale.  The  Jury  found  that  the  prop- 
erty In  coMroversy  was  of  the  value  of  f2,- 
000,  and  that  the  Incumbrances  against  It  in 
favor  of  Mrs.  Trigg,  as  fixed  by  the  Judg- 
ment for  divorce,  were  11,736.18.  In  otber 
words,  as  Trigg's  Interest  was  only  of  the 
value  of  $1,000,  that  interest  would  be  'en- 
tirely absorbed  by  the  amounts  owing  h^  by . 
virtue  of  the  Judgment  in  the  divorce  suit  In 
oxder  to  reacb  this  amount  of  Indebtedness 
due  by  Trigg  to  ber,  as  determined  In  the  de- 
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■cree  of  divorce,  tbe  Jury,  under  the  charge  of 
the  court.  evldenUy  Included  tiie  $353.35, 
with  Interest  thereon,  which  the  decree  of  dl- 
Torce  found  to  be  the  value  of  community 
4>roperty  used  by  Trigg  In  excess  of  his  one* 
half  Interest  therein,  and  also  allowed  In- 
-terest  on  the  sum  of  f644.79.  the  amoant  of 
fosts  adjudged  against  Trlss- 

The  contentl(»i  of  plaintiff  In  error  Is  that, 
%as  he  Is  a  credltw  of  the  community  estate  of 
■both  Trigg  and  wife,  Mrs.  Trigg  could  not  as- 
sert against  his  right  In  tlie  land  acquired 
4inder  execnllon  sale  an  Interest  therein  which 
the  decree  of  divorce  determined  she  was  en- 
titled to,  by  reason  of  the  fact  that  her  hus- 
band had  used  commonlty  property  to  the 
Talue  of  $358.36  In  excess  of  his  half  Interest. 
>In  other  words,  as  BIrs.  Trigg's  debt  arose 
from  the  tact  that  her  husband  had  used 
•■more  of  the  commonlty  property  than  Us  half 
Interest,  she  would  take  the  community  prop- 
erty, transferred  to  her  In  satisfaction  of  this 
claim,  charged  with  the  superior  right  of  cred- 
itors to  subject  It  to  their  debts.  We  think 
the  plaintiff  In  error  correct  in  this  conten- 
tion. The  community  estate,  while  In  the 
•tandfi  of  either  Mrs.  Trlg^  or  her  husband, 
or  both  of  than,  was  UaUe  tot  the  commu- 
nity debts  due  by  them.  The  husband  and 
wife  could  not,  between  tbemselves,  so  trans- 
-fer  the  proper^  from  one  to  the  other  as  to 
relieve  this  property  from  liability  for  com- 
munity debts,  except  where  based,  upon  a 
coDsider&tion  emanating  from  one  to  the 
other,— such,  for  Instance,  as  the  use  by  one 
•of  the  separate  property  or  funds  of  the  other, 
where  a  lien  upon  or  a  transfer  Is  given  of  the 
community  property  In  order  to  satisfy  that 

■  dalm.  But  such  Is  not  tbe  case  here.  Mrs. 
Trfgg  acquired  no  lien  on  this  propa*ty  In 

'Ordex  to  secure  tbe  payment  of  a  debt  due  her 
-in  her  separate  Interest  by  her  husband;  but 
the  lien  obtained  was  for  the  purpose  of  se- 
curing her. In  an  amount  due  her  from  the 

■  community  estate  by  reason  of  tlie  fact  that 
the  husband  bad  used  more  of  the  property 

-of  that  estate  than  he,  upon  the  final  dlvl- 
-  rion  in  tbe  divorce  salt,  would  be  entitled  to. 
When  Mrs.  Trl^  took  the  property  undrar 
these  circumstances,  she  did  not  receive  It 

■  discharged  from  liability  for  the  community 
debts  owing      her  and  her  husband.    If  the 

•husband  had  seen  fit,  on  a  settlement  between 
bim  and  his  vrtfe.  to  have  transferred  to 
her  all  of  the  c<umnunity  proper^,  for  the 
•ole  consideration  that  he  had  used  more  of 
the  community  estate  than  she,  It  would 
neverthelcK  have  been  held  by  her  subject 

-to  the  claims  of  communis  creditors.  The 

■  wife,  under  such  circumstances,  would  hold 
that  part  of  the  community  estate  that  she 
received  from  her  husband  by  no  greater 

•tight  than  she  would  that  portion  of  the  com- 
munity estate  that  she  would  be  entitled  to 
on  a  partition  and  division  of  the  estate. 
Now,  It  is  not  pretended,  nor  could  it  be  suc- 

■  cessf ully  nrged.  that  the  hmAMnd  and  wife, 
•  on  partition  of  the  cunmnnitr  estate  In  a  dl- 


Torce  proceeding,  would  take  their  reqiectiTe 
shares  discharged  from  the  commualtr  debts. 
But,  upon  the  contrary,  the  law  is  dear  to  the 
effect  that  the  wife,  to  the  extent  of  tbe  com- 
munity assets  received  by  her,  would  be  liable 
for  the  community  debts.  In  other  words, 
the  community  estate  is  a  primary  fund,  out 
of  which  the  debts  due  by  the  community 
should  be  paid;  and  It  Is  not  in  the  power  of 
the  court.  In  rendering  a  decree  of  divorce^ 
where  the  creditors  are  not  parties  to  tliat 
proceeding,  to  devest  them  ol  all  right  to 
hold  the  community  estate  liable  for  their 
debts,  and  confer  It  absolutely  and  anoon- 
ditlonally  upon  eltbw  tbe  bos  band  or  tbe 
wife.  With  these  views,  we  think  tbat  It 
was  oTor  In  the  trial  court  to  permit  the 
Jury  to  consider,  In  detomlnlng  In  Mrs. 
Boyd's  favor,  this  Item,  as  a  charge  tgalnat 
the  property. 

We  think  that  it  was  within  the  poww  of  tbe 
court  that  rendered  the  decree  of  divorce  to 
make  the  costs  that  arose  In  that  proceeding 
a  charge  against  the  community  Intwest  of 
Trigg  in  the  property  in  controversy.  Tbe  de- 
cree In  tbat  case  was  against  Trigg,  for  costs, 
and  dedared  that  as  to  the  amounta  thereof 
paid  by  Mrs.  Trigg,  or  that  may  be  paid  by 
ber,  she  should  have  a  lien  tq>on  the  oom- 
mnnlty  Interest  of  the'  husband.  In  orAet  to 
reimburse  ber.  In  tiie  petition  for  divorce, 
which  was  filed  before  tbe  plaintiff  In  enrar 
brought  his  suit  or  obtahied  any  ]odgm«it 
against  Trigg,  it  was  asked  that  the  property 
rights  between  Mrs.  Ttlgg  and  ber  hnsband 
be  settled  and  litigated.  Tbe  pn^ierty  of  tits 
spouses  was  there  tnonght  Into  litigation  tor 
final  settlement  in  the  divorce  proceeding. 
The  matter  was  then  lis  paid^is,  at  the  time 
the  plaintiff  obtained  his  Jndgment,  and  be 
obtained  It  and  acquired  his  snbseqnoit  Uen. 
subject  to  the  right  of  the  court  In  tbe  divorce 
suit  to  finally  charge  the  property  of  either 
the  husband  or  the  wife  wltb  the  costs  of  tiie 
litigation  that  arose  In  that  case;  and  the  power 
of  the  court  to  finally  diai^  the  CMamnalty 
Interest  of  the  husband  with  the  costs  of  the 
litigation  would  relate  back  to  the  time  of  tbe 
inception  of  tbe  divorce  snlt,becaase  the  prop- 
erty by  that  proceeding  was  an  twoo^t  Into 
controversy,  and  tbe  court  had  tbe  power  to 
finally  determine  whether  the  property  owned 
by  the  husband  should  be  responsible  fior  tbe 
costs  tbat  were  taxed  against  it.  Tbe  costs 
were  taxed  against  Trigg,  and  were  made 
a  charge  against  bis  commnaltr  Interest  In 
tbe  property  In  controversy.  This  tbe  court 
had  the  power  to  do,  and  tbe  plaintiff  in 
error  could  not  deprive  tbe  court,  during  the 
pendoicy  of  tbe  litigation,  of  this  power,  by 
bringing  suit,  and  attraaptlng  to  fastra  a 
Judgment  lien  on  the  property  In  oonliuvetsj. 
Therefore  we  are  of  the  opinion  that  tbe 
amount  of  costs  charged  against  tlie  proper tj, 
for  wbldi  Mrs.  B<^  was  also  made  BaUe 
under  the  Judgment,  and  tor  ^Ich  she  was 
given  a  Uen  fcr  the  amoant  tiiereof.  was  a 
proper  charge  against  the  land  in  oontm- 
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'Ywsj,  iDperlor  to  the  rights  of  the  plaintiff 
in  error;  but  It  was  Imptopv  to  allow  Interest 
•on  these  costs,  In  compntlng  the  snm  thereof, 
which  was  a  charge  against  the  land,  ezc^t 
■as  to  the  amonnt  of  costs  that  was  actnallr 
paid  Bilrs.  Boyd.  The  supreme  court  of 
Pennsylvania,  In  the  case  of  Oalbralth  t. 
^Walker,  96  Pa.  St  481,  on  this  question,  s^: 
"In  the  case  of  Rogers  y.  Bums,  27  Pa.  St 
528,  we  said:  *But  the  court  below  allowed 
Interest  on  the  Judgment  for  costs.  By  the 
■common  law  of  England,  this  is  not  allowed. 
Sweatland  v.  Sqaire,  14  Yin.  Abr.  467,  2  Salk. 
C2S;  BuUer  t.  Burk,  Id.  468;  S  Jac.  Law 
Diet  tit  "Interest"  In  PennsylTsnla  the 
-same  rule  prevails,  and  tlie  statute  allowing 
Interest  on  Judgments  Is  held  to  apply  to  the 
-debt  alone,  and  not  to  the  costs.  Todd  t. 
Thompson,  2  DaO.  106,  note;  M'CausIand's 
Adm'rs  v.  Bell,  9  Serg.  &  R.  388.'  In  Baum 
T.  Reed,  74  Pa:  St  822,  we  saW:  It  is  cer- 
tainly the  settled  general  rule  In  this  state 
that  costs  do  not  bear  Interest.  The  best  ert- 
■dence  of  this  is  the  unlTe/sal  practice  of  in- 
-dorsing  executions.  On  the  fi.  fa.,  or  other 
writ  the  debt  Is  stated,  followed  by  the  date 
from  which  interest  is  to  be  computed;  and 
then  come  the  coste,  without  rate  of  interest. 
Such  is  the  mode  of  Indorsement  no  matter 
lM>w  many  years  hmve  elapsed  from  the  en- 
try of  Judgment  Bran  after  a  revival  of  the 
Judgment  the  same  practice  is  pursued;  the 
first  coats  being  marked  as  on  the  orlf^lnal, 
and  the  aeoondas  on  tiie  sdrefacias.'  We  see 
noreasonfor  (diangingthe  rule  thus  laid  down. 
We  understand  It  to  be  the  uniform  practice 
-in  all  parts  of  the  state  not  to  allow  Interest 
-on  costs  to  the  offlcos  to  whom  they  are  due. 
There  Is  no  statute,  course  of  dedalons,  <m> 
practice  autliorlEing  or  Josttfylng  such  al- 
■lowance;  nor  Is  Interest  a  natural  or  neces- 
sary incident  to  costs,  In  any  view  of  the 
subject.  Of  coarse,  we  except  from  these 
remarics  the  case  of  an  actual  payment  of 
-costs  by  a  parly,  lliere,  interest  may  be 
.allowed,  as  on  money  paid  and  expended." 
W«  think  this  case  lays  down  the  correct  rule 
npon  this  subject  and  that  the  i^lnclple  ther« 
•discussed  is  as  much  applicable  here  in  this 
stale  as  hi  Pennsylvania.  The  record  shows 
that  Mrs.  Boyd  has  paid  about  the  sum  of 
$110  on  the  costs.  Upon  this  amount  she 
would  be  entitled  to  interest  but  not  upon 
the  balance  of  the  costs,  which  have  not  beea 
paid.  This  sum,  with  Interest,  together  with 
the  remaining  costs,  we  think.  Is  a  sup^or 
-charge  upon  the  land  In  controversy  to  the 
right  hdd  by  the  plaintiff  in  error.  We  do 
Dot  determine  what  right  the  plaintiff  In  error 
would  have,  under  his  Judgment  lien,  In  the 
•community  lnt«est  of  Mrs.  Boyd  in  the  land 
in  controversy,  because  it  Is  apparent  from 
the  sheriff's  deed  under  which  he  holds,  aa 
it  was  executed  att&r  the  decree  of  divorce 
was  granted,  that  it  only  conveyed.  In  terms, 
-the  Interest  of  C  L.  Trigg.  The  deed  re- 
■cltea,  "Convflya  the  estate,  right,  title,  and  In- 


terest of  a  L.  Trigg  In  the  land  In  contro- 
versy In  this  suit  for  the  sum  of  $200."  It 
did  not  pretend  to  oonvey  the  Interest  of  Mrs. 
Trigg,  and,  if  such  had  been  the  case,  a  dif- 
ferent result  and  a  more  enlarged  finding, 
might  have  been  reached  In  this  court  in 
favor  of  plaintiff  In  error.  We  cannot  t^ 
from  the  record  Just  when  the  f  110  was  paid 
by  Mrs.  Trigg,  and  this  fact  ought  to  be 
ascertained.  In  order  to  determine  Just  what 
sum  Is  here  due,  together  with  the  balance 
of  the  costs,  so  that  It  could  be  ascertained 
with  some  degree  of  certainty  what  amount 
of  the  land  was  subject  to  plaintiff's  execu- 
tion deed.  We,  therefore,  are  unaUe  to  rea- 
der, but  must  remand  for  another  trial 

The  appellee  Mia.  Boyd  contends.  In  pei^y 
to  all  of  the  grounds  stated  in  app^ant's  as- 
signments of  error  for  rereisal,  that  the  prop- 
erty In  controversy  was  her  homestead  at 
the  time  appellant's  judgment  lien  was  ac- 
quired, and  at  the  time  the  property  was  sold 
under  the  execution  sale,  and  therefore  the 
Judgment  in  her  favor  could  be  maintained 
on  this  ground.  There  Is  some  evidence  In 
the  record  which  teJds  to  show  that  at  the 
time  that  appellant,  Ghent  acquired  his  lien 
by  abstracting  and  recording  his  Judgment 
the  property  may  have  been  used  as  a  home- 
stead; but  the  facts  clearly  show,  beyond 
dispute,  that  at  the  time  of  the  sale  of  the 
homestead  under  the  execution,  In  October. 
1804,  the  property  then  bad  ceased  to  be  used 
and  occupied  as  the  homestead  of  Mrs.  Boyd. 
She  testifies  that  in  1892  she  married  her 
presfflit  husband,  J.  W.  Boyd,  and  has  since 
that  time  been  living  with  him  In  GcHrell 
county,  and  that  she  and  her  husband  oc- 
cupied his  house  In  Goryeli  county;  and  the 
facta  show  that  the  property  In  controvwsy 
has  not  been  used  or  occupied  by  her,  since 
her  marriage  with  her  present  husband,  as  a 
home.  Under  the  facts,  her  presmt  home- 
stead would  be  that  of  her  husband,  and  such 
was  the  condition  of  her  homestead  right  at 
the  time  that  the  appellant  sold  the  property 
at  execution  sale.  She  would  not  be  entitled 
to  two  homesteads,— that  occupied  by  h^  and 
her  husband,  and  also  the  place  In  contro- 
versy. Where  she  Is  voluntarily  living  In 
the  home  of  her  hnribond,  occupying  and 
using  It  then  for  the  purposes  of  a  home, 
with  no  present  Intention  of  abandoning  it 
and  repossessing  herself  of  the  property 
formeiiy  used  and  occupied  as  her  home,  she 
cannot  claim  that  the  latter  constitutes  her 
homestead.  This  court  has  heretofore  held, 
In  the  case  of  Glasscock  v.  Stringer  (Tex. 
Civ.  App.)  33  S.  W.  678,  that  If  the  property 
Is  used  as  a  homestead  at  the  time  that  the 
judgment  was  recorded,  so  as  to  estaUtsb 
the  lien,  such  lien  would  a^ch  to  the  prop- 
erty whenever  the  homestead  thereafter  was 
permanently  abandoned.  We  do  not  think 
tbat  fbe  avpeliee  has  shown  a  homestead  right 
hi  the  property.  In  view  of  the  facts  In  the 
record.   Reversed  and  remanded. 
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TOMBLBR  ▼.  PALESTINE  ICE  00.  et  aLi 
(Ck>tirt  of  CMtU  Appeals  of  Tezu.   Doc.  8, 
1897.) 

CmFtnuTioin— TEAXBrn  or  Stock— ABsioKMBira 

IN  BLAXK— COLLATBKAL  SSOOBITT— R1OBT8  OT 
FlBDOBB — ATTACHHENT — LlHITATIONB. 

1.  The  pledgee  of  itock  of  &  private  corpon- 
tlwa,  transferred  aa  collateral  aecnritr  for  valid 
iDdebtedoesa,  by  the  delivery  of  the  certiflcatea 
therefor  indorsed  in  blank,  ia  entitled  to  protec- 
tion aa  aKainst  a  subsequent  attachment  there* 
of  for  debts  of  the  reaiBtered  stockholder, 
tiumgfa  be  may  have  neveeted  to  have  wasih 
transfer  registered  on  the  corporate  hooka. 

2.  Snch  pledgee  may  enforce  payment  of  his 
debt  thronah  a  sale  of  sncb  Btock,  though  aadk 
debt  may  be  barred  by  limitations. 

.^n;»eal  from  district  court,  AndenoD  conn- 
tar;  A.  A.  Aldrlch,  Judge. 

Oamlshment  suit  by  M.  C.  Tomblor,  aa  a 
creditor  of  one  Ed.  Hogaboom,  against  the 
Palestine  Ice  Company.  From  a  Judgment 
In  faTor  ut  Qeorge  O.  Ball  and  another,  as 
Interrenera,  plaintiff  appeals.  Affirmed. 

Tboa.  B.  Greenwood  &  Son  and  Oreaves  & 
Martin,  for  appellant  S,  A.  BIcUeans.  tor 
appdleea. 

FLT,  3.  This  la  a  garnishment  antt  Inatl- 
tnted  by  appellant,  as  a  creditor  of  one  Ed. 
Hogaboom,  against  the  Palestine  Ice  Com- 
pany. The  latter  (a  private  corpwatlon)  an- 
swered that  Hogaboom  had  In  his  name  on 
the  books  of  the  company  174  shares  of 
atock,  of  the  par  value  of  flOO  per  share, 
bnt  that  George  C  Ball  asserted  a  claim 
to  101  of  the  shares,  and  O.  Wheeler  claim- 
ed the  remaining  78  shares.  Ball  and 
Wheeler  Intervened;  setting  up  that  the 
shares  had  been  deposited  with  them  by 
Hogaboom  (101  with  Boll,  and  the  remain- 
der with  Wheeler)  as  collateral  security  for 
debts  owing  to  each,  respectively.  Appel- 
lant, in  his  reply  to  the  pleas  of  Interven- 
tion, pleaded  that  the  garnishee  was  a  pri- 
vate corporation,  under  tHle  20,  Hev.  St. 
Tex.  1879,  and  that  under  Its  by-laws,  as 
well  aa  the  statutes,  all  of  Its  stock  was 
transferable  only  on  the  books  of  the  cor- 
poration, and  that  appellant  had  fixed  a 
valid  Hen  on  the  stock  of  Hogaboom  while 
it  stood  in  his  name  on  the  books  of  the 
corporation,  without  notice,  actual  or  con- 
structive, of  any  transfer.  Appellant  also 
pleaded  the  statute  of  limitation  of  four 
years  against  the  claim  of  Ball.  The  cause 
was  tried  without  a  JaiT,  and  resulted  in  a 
Judgment  ordering  the  stock  to  be  sold  as 
under  execution,  and  that  the  claim  of  the 
Interveners  be  discharged  before  the  claim 
of  appellant  was  paid. 

We  find  as  the  conclusions  of  fact  vt  this 
court  the  statement  of  facts  found  In  the 
record,  which  is  as  follows: 

"That  on  the  2d  day  of  May,  1806,  the 
plaintiff  Instituted  salt  In  the  district  court 
of  Anderson  county  against  Ed.  Hogaboom, 

1  Writ  of  error  denied  1^  supreme  court. 


for  debt,  QpoD  Hogaboom*!  i^omlMOcr  aote, 
payaUe  to  plalntUTs  «der,  for  96,000  and 
Intnest,  dated  May  30,  1894,  and  due  nine 
montha  from  date,  and  that  on  the  14th  day 
of  December,  1886,  idalntlff  dnly  reooTered 
a  Judgment  la  said  mlt  against  said  Boo.- 
boom  for  tiie  sum  of  ¥8,163.75,  with  ten  per 
cent  per  annnm  Interest  tbereon  from  said 
date,  and  tm  all  costs  of  salt,  amounting  to 

"That  upon  said  2d  daj  of  Hay. 
plalntU^  IC  C  TomUer,  duly  sned  out  a 
writ  of  garnishment,  with  a  view  to  secme 
his  said  debt  against  the  Palestine  Ice  CSom- 
paoy,  a  private  onporatlon  oeated  under 
titte  20  of  tlM  Revised  Statntes  of  Texsa 
of  1879,  and  doing  business  In  the  cHy  of 
Palestine,  Anderson  county,  Texas,  which 
wilt  was  on  said  day  dnly  served  on  said 
company. 

"Hut  on  the  14th  day  of  Msy,  IflM,  the 
said  Ed.  Hogaboom  was  the  owner  tit  m 
shares  of  stock  of  said  Palestine  Ice  Com- 
pany, of  Qie  par  vaioe  of  flOO  each,  evi- 
denced by  cortlflcates  No.  for  SO  shaxei.  i 
No.  84,  f (ur  20  shares,  and  No.  81.  tor  31 
shares;  and  ssid  stock  at  said  time  stood 
In  his  name  on  the  books  of  said  company. 

"That  en  the  date  last  aforesaid  the  said 
HogabO(»tt  borrowed  ftom  the  interveoer 
Geo.  0.  Ball  Ave  thousand  ddlars  In  cash. 
execaUng  and  deltverbig  to  said  BaE  Us 
note  for  said  amonnt,  dated  saM  date,  due 
one  year  after  date,  and  beariiv  ten  per 
cent  per  annum  Interest  and  also  at  said 
time  transferred  and  delivered  to  said  Ball, 
as  cf^^al  securi^  tor  said  note,  the 
shares  of  Stock  aforesaid;  snch  transfer 
being  evidenced  fbA  leettals  of  said  note, 
as  well  as  by  the  signature  of  the  said  Hoga- 
boom to  the  following  blank  Indorsement  on 
the  back  <Mt  each  of  said  cerdficates.  viz.: 

**  Vot  value  received,  I  hereby  sell,  aaslRU. 

and  transfer  to  shares  of  the 

capital  stock  of  the  Palestine  Ice  Company. 

and  do  hereby  constitute  and  appoint  

attorney  to  make  the  necessary  transfer  on 

the  books  of  the  company.  Done  this  

day  of   »  A.  D.  18^    [Signed]  Ed. 

Hogaboom.* 

"That  on  the  14th  day  of  May.  1800.  the 
said  Hogaboom  borrowed  from  said  Ball  the 
further  and  additional  som  of  Ave  tbonsand 
dollars  in  cash,  executing  and  d^trering  to 
said  Ban  at  said  time  bis  note  tbnefor. 
dated  said  date,  due  one  year  after  date, 
and  bearing  ten  per  cent,  per  annnm  Inter- 
est; and  at  said  time  It  was  agreed  and 
stipulated  orally  between  said  Hogaboom 
and  said  Ball  that  (said  Ball  then  havlnv 
the  posaesslon  of  the  said  shares  of  stock 
as  collateral  security  for  said  note  of  May 
14,  1884)  he,  the  said  Ball,  should  also  hold 
tike  same  In  possession  as  eollatersl  security 
for  the  said  additional  loan  of  five  tiionsand 
dollars, 

rrhat  said  notes  have  never  been  paid, 
either  la  whole  w  In  pari,  except  that  the 
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i»t«rest  due  od  same  bu  been  paid  np  to 
and  Inclndlng  the  14th  day  ef  May,  1895,  and 
■aid  Ball  is  atin  the  legal  owner  and  bolder 
ot  eaU  notee. 

"That  on  the  l8t  day  of  Uardi,  1696,  the 
said  HoKaboom  was  also  the  orrner  of  73 
Asrea  of  stock  of  «aid  Palesttne  Ice  Company, 
of  the  par  value  of  $100  eacli.  evidenced  by 
certificateB  No.  85,  for  30  ataaree,  No.  02,  for 
a»  «bBraa,  No.  88,  for  8  shares.  No.  98.  fer 
5  shares.  No.  81,  tor  &  abares,  No.  66,  for  S 
shares,  and  No.  98,  for  3  aharea;  and  said 
stock  at  said  time  stood  In  hia  name  on  the 
books  of  said  company. 

■That  on  the  date  last  aforesaid  the  saM 
Hogaboom  borrowed  from  Intervener  O. 
Wheeler  ^ht  thonsflEid  dollars,  execoHiig 
and  deUverlng  to  tatan  at  said  time  hia  pnom- 
InuT  note  tbesefor,  dated  said  daAe,  dae  OM 
rear  after  sad  bearing  eight  per  cent, 
per  amwuB  Ini  veat;  ant  at  said  time  he  tmna- 
feiwd  and  delKn«d  to  the  said  Wheeler,  aa 
collatenl  secnrtty  llor  said  note,  the  shares 
mt  stock  last  aforesaid,  auch  transfer  being 
evAdeseed  H«gaboom'8  signature  t»  «  blank 
tasdorsement  on  the  back  of  each  oertlflcate 
ctf  4he  aame  Corm  as  that  tet  oat  in  pecagra^ 

of  tAkls  agreement 

'^at  said  note  haa  Mrt  been  paid,  dtiber  la 
wtiole  or  In  part  except  that  the  Interest  doe 
thereon  has  been  paid  np  to  and  Indudlng 
Marvli  1.  1886.  and  that  said  Wheeler  Is  sttU 
tte  owner  and  holder  of  said  note. 

"That  said  BaOl  and  Wheeler  have  eondnn- 
«asl7  held  poasesalon  lof  aald  stock,  as 
latexal,  since  ita  deVwcy  to  ttma  Taj  Hoiv- 
-bo«m. 

'^'laact  no  demand  was  made  opon  the  Palea- 
tine  Ice  ■Gom^nj  by  either  Ball  or  Wheeler 
for  the  tcansfer  to  them  on  tbe  books  of  the 
oorpnratkm  af  the  stock  heU  bj  them  as  col- 
lateral, prior  to  the  eervlce  of  the  writ  of 
sarnlabment  In  favor  mt  plaintiff;  but  a  prop- 
er denund  for  sw^  trantfer  was  made  after 
liie  sorkse  of  said  writ,  bat  sudi  transter 
wa*  Tefuaad  on  meomt  nt  the  peadancr  of 
this  stUt 

"I'hat  eacfa  oertiflcate  of  statdt  in  tbe  poa- 
■esakm  of  Ball  and  Wheeler  recites  upon  its 
face  that  the  shares  evidenced  thereby  'are 
txanafsrable  only  on  the  books  of  tbe  oom- 
tany,  In  person  or  by  attorney,  on  the  sarren- 
aer  «f  this  certificate,'  and  the  tiy-laws  of  the 
oompany  tiave  always  so  provided. 

'"Hiat  the  stock  referred  to  and  spetrided 
in  the  gamlsbee's  answer  hraein  at  the  time 
of  the  Isenance  and  service  of  tbe  writ  of 
garniflhment  In  favor  of  plaintiff  appeared 
and  stood  In  the  name  of  Ed.  Hogaboom  on 
£be  booka  of  tSie  Palestine  Ice  Oompany,  imA 
plaintiff  had  no  knowledge  or  notice  of  any 
transfer  ttiereof  for  any  purpose,  or  of  tbe 
claims  «f  Interveners,  or  of  any  one  else  save 
Hogaboom,  thereto,  until  subsequent  to  the 
service  and  return  of  said  garnishment." 

The  first  assignment  of  error  presents  the 
proposition  tiiat.  the  corporation  having  been 
created  1^  the  la-wa  of  Texas,  Ita  stock  waa 

48  s.w.-e7 


tmnsfeEaUe  cm^  on  the  books  of  the  oom- 
pany, as  preaoribed  lD>y  Its  bp^-laws,  and  ntr 
secret  transfer  of  atotric  by  a  ataareholdar 
therein  conld  defeat  or  postpone  a  igsmish- 
ment  iien  thereon  obtained  witUont  notice  of 
such  tranafen  Qidte  ao  array  of  anthoritlea 
i  have  beea  cited  to  sustain  this  proposition, 
i  many  of  which  are  not  -aecewlble  to  this 
I  oomt.  Only  two  TeKOE  dedslooe  are  dted 
'  (James  v.  James,  81  Tex.  373.  16  S.  W.  1067, 
I  and  Oattlle  Oo.  v.  Biriu,  62  Tex.  d(f,  17  8.  W. 
I  ftMS).  neither  of  which  can  be  held  autborily 
for  lltat  (Contention  of  ^pollant.  In  James  v. 
James  tLe  decision  as  to  the  transfer  of  na* 
ttooal  bank  moc3^  kt  made  to  rest  on  a  atsrtute 
of  the  United  8tat£s:  and  to  Cattle  <3o.  w. 
Boms,  it  is  dirtinctly  held  that  the  stock  In 
ttie  company  was  aeslgnatale  <lndependetit  of 
a  domal  traiuCer  on  tke  books.  The  ded- 
aton  la  tte  -eaae  of  inu  Co.  t.  idssberger, 
116  U.  S.  a.  6  flop.  OL  Mt.  turned  upon  the 
atatnties  of  MasaaebBsette,  and  tbe  conatruo- 
tkm  placed  thereon  the  state  sapreme 
court  AH  tbe  other  dted  cases  ave  made  to 
torn  apon  tbe  constmetlon  of  local  ataitotes, 
aotne  at  wjilch  powvlde  hi  express  .terms  itbat 
an  attaxAment  of  stofSt  aball  be  superior  to  an 
unregistered  transter  of  anrti  stoCk.  But  the 
rule,  as  laid  dowa  hi  New  Yoifk.  Pennsjl- 
vanla,  ;New  Jcmej,  Minnesota,  Boutdi  OaroUna, 
Texas.  Kentucky,  Louisiana,  and  the  federal 
courts,  is  to  tJke  effect  "that  be  who  pur- 
chases, for  a  valuable  consideratlan,  a  certif- 
Icnte  oi  stock.  Is  protected  in  his  owaershlp 
of  the  stodc,  and  is  not  ^fleeted  by  a  subse- 
quent attachment  or  execution  leiNed  on  auob 
stock  for  the  debts  of  tbe  registered  stock- 
holder, even  though  such  purchaser  has  neg- 
lected to  have  his  transfer  registered  on  tbe 
corporate  books,  therrtiy  allowing  his  trans- 
ferror to  appear  <to  be  the  owner  -of  the  stock 
upon  which  the  attachment  or  execution  Is 
lerled."  Cook,  Btock.  Btockh.  &  Corp.  Idw, 
}  487.  and  cases  dted  In  support  of  tbe  text 
Tbe  rule  above  stated  has  been  definitely  ap- 
jpnoved  In  this  state.  Strange  v.  Railroad 
<3o.,  C8  Tex.  162;  Baker  v.  Wasson.  id.  150, 
08  Tex.  141;  Seellgson  t.  Brown,  61  Tex.  114; 
Smith  v.  Bank.  74  Tex.  457,  12  S.  W.  113. 
In  the  case  of  Seellgson  r.  Brown,  above  cit- 
ed, the  fhcts  were  similar  to  those  In  the  case 
now  being  considered,  and  the  following  lan- 
guage from  Angell  Sc  Ames  on  Corporations 
was  adopted  and  approved  by  the  court: 
"Where  transfers  of  stock  are  made  without 
conforming  to  the  requisitions  of  the  charter 
or  by-laws  In  making  them  or  having  them 
registered  on  tbe  books  of  the  company,  -the 
better  opinlui,  deddedly,  Is  that  the  transfer 
passes  to  the  purchaser  all  the  right  that  the 
seller  had;  that  such  provisions  were  not  in- 
tended to,  and  do  not,  tneai»ac)tate  the  owner 
of  tbe  sto<^  from  transferring  It  at  bla  pleas- 
ure, by  way  of  equitable  assignment  of  bis  in- 
terest In  It  subject  to  tbe  charter  rights  of 
the  corporation,  which  all  must  notice  or  com- 
pel him  to  own  it  unless  the  corporation  al- 
low bijn  to  sell  against  his  will;  and  tbo  only 
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dfect  allowed  to  them  seems  to  be  that  the 
pnfcbaser  cannot  daim  a  certificate  of,  or  a 
dlTldotd  upon,  tbe  shares,  nnless  be  first  ap- 
plies for  a  transfer  according  to  tbe  charter 
and  by-laws.  Any  other  proper  transfer  Is 
equally  valid  as  betwera  vendor  and  vendee, 
and  even  as  against  a  creditor  of  tbe  vendor 
who  attached  tbe  shares  befwe  be  or  the  cor- 
poration, throu^  Its  officers,  bad  notice  of 
tbe  transfer." 

The  evidence  showed  that  more  than  four 
years  had  elapsed  betweoi  tbe  time  the  debt 
of  Hogaboom  to  Ball  became  doe  and  tbe 
filing  of  tbe  attadunent  suit;  and  It  Is  tbe 
contention  of  appellant  that  Ball  was  not, 
therefore,  entitled  to  have  bis  claim  settled 
out  of  the  proceeds  of  a  sale  of  the  stock. 
Tbe  proposition  cannot  be  sustained,  for  It  Is 
generally  held  that  a  pledgee,  notwithstand- 
ing tbe  debt  which  tbe  pledge  Is  given  to  se- 
cure may  be  barred  by  limitation,  may  enforce 
tbe  payment  of  bia  debts  through  tbe  sale  of 
tbe  property.  If  such  right  be  originally  given 
1^  tbe  contract  of  the  parties.  Hudson  v. 
WUklnsoo,  61  Tex.  606;  Goldfrank  v.  Young, 
64  Tex.  432.  Hogaboom  bad  placed  the  cer- 
tificates in  tbe  possession  of  Boll  as  a  se- 
curity or  pledge  for  the  payment  of  bis  debts, 
and  he  could  never  have  recovered  the  prop- 
erly without  tendering  tbe  amount  of  his  debt, 
and  the  attaclmient  llenholder  bad  no  higher 
rights  than  the  owner.  Adoue  v.  Seellgson, 
i>4  Tex.  604.  No  personal  judgment  was  ask- 
ed for  or  obtained  against  Hogaboom  by 
BaU.  There  being  no  error  In  the  Judgment, 
it  is  affirmed. 


HORBIS  et  oL  V.  TRAVBLEBS'  INS.  00. 

(Oourt  of  Civil  Appeals  of  Texaa.  Dee.  IB, 
ISBT.) 

IiimntAsroB— Dbath  pbox  Vioutiox  or  Law— Di- 

BRCTINO  VbrDICT  — Wa1V«K  OF  PoBFBlTUKE 
—AOOBPTANCS  OF  PKEaiUM— EvillESCB. 

1.  Where  an  accident  iosurauce  policy  pro- 
vides thaf  it  shall  not  cover  accident  or  death 
resulting  while  engaged  in  fighting,  or  from  in- 
tentiooal  injuries  iiiliicied  hy  the  insured  or  any 
other  person,  or  while  violating  laws,  or  by  vol- 
untary ezpoBQi'C  to  unnecessary  dangers,  and 
the  insurcNl  comes  to  bis  death  from  a  pistol 
shot  fired  by  another  while  eng^ed  in  a  fight 
brought  on  by  the  insured.  In  open  violation  of 
the  law,  there  can  be  no  recovery  upon  the 
policy. 

2.  When  there  Is  an  entire  absence  of  testi- 
mony to  support  a  plaintiff's  case,  the  trial 
judge  has  the  power  to  instruct  a  verdict. 

On  Motion  for  Rehearing. 

1.  The  forfeiture  of  so  accident  policy,  aris- 
ing from  the  fact  that  insured  was  killed  while 
engaged  in  a  voluntary  fight,  is  waived  by  ac- 
cepting a  premium  after  knowing  how  Insured 
had  died. 

2.  After  insured's  death,  resulting  from  be- 
ing voluntarily  engaged  in  a  fight,  tbe  insurer's 
local  agent  demanded  a  premium  of  the  bene- 
ficiary's representative,  and  stated  that  its 
payment  was  necessary  to  validate  the  policy; 
whereupon  he  was  paid  the  amount  of  the  pre- 
minm.  He  testified  that  he  did  not  forward 
such  amount  to  insurer,  as  be  had  previously 
advanced  the  premium,  and  had  charged  the 


amount  against  Insured  as  a  personal  debt. 
HeM,  the  question  as  to  whether  insurer  wak- 
ed the  forfeiture  by  receiving  the  premiam 
should  have  been  submitted  to  the  jury,  as  il 
might  have  believed  that  the  agent,  after  col- 
lectins  the  premium,  attempted  to  protect  In- 
surer by  claiming  the  debt  was  due  him. 

Appeal  from  district  court,  Harris  county: 
John  O.  Tod,  Jndge. 

Action  by  Richard  8.  Morris  and  another, 
as  executors,  against  the  Travelers'  Insur- 
ance Company.  From  a  Judgment  for  de- 
fendant, plaintiffs  appeal.  Reversed. 

'  McDanlel  &  Bowen,  for  appellants.  C  W. 
Bbcock,  for  appellee. 

FLY,  J.  Suit  was  Instituted  by  Richard 
S.  Morris  and  Mattle  T.  Morris,  as  ezecntOTs 
of  the  estate  of  John  F.  Morrte,  decenaed. 
against  the  Travelers*  Insurance  Company 
of  Hartford,  Conn.,  to  recover  on  an  acci- 
dent policy  for  (5,000,  issued  to  John  F.  Mor- 
ris. The  Insurance  company  defended 
against  the  claim  on  tbe  ground  that  It  waa 
provided  In  the  policy  that  the  Insurance  did 
not  cover  accident  nor  death  resnlttog  whol- 
ly or  partly,  directly  or  Indirectly,  wblle  en- 
gaged In  fighting,  or  from  Intentional  In- 
juries inflicted  by  the  Insured  or  any  other 
person,  or  while  violating  law,  or  by  v<dun- 
tary  exposure  to  unnecessary  dangers,  and 
that  the  death  of  John  F.  Morris  was  tbe 
result  of  the  violation  of  each  and  all  of 
such  conditions,  and  that,  therefore.  It  was 
not  Indebted  to  appellants.  Appellants,  re- 
plying to  appellee's  answer,  set  up  that  ap- 
pellee had,  with  full  knowledge  of  the  cir- 
cumstances of  tbe  death  of  John  F.  Morris, 
accepted  a  premium  due  by  him,  and  there- 
by waived  the  condition  of  the  policy.  The 
Jury  was  Instructed  to  return  a  verdict  for 
appellee.  We  find  as  facts  that  on  January 
3,  1894.  appellee  Inanred  John  F.  Morris 
against  all  accidents  except  those  arising 
from  causes  therein  mentioned,  which  were 
accidents  from  fighting,  from  violating  law. 
and  from  intentional  Injuries  inflicted  by 
himself  or  others.  We  accept  as  a  farther 
conclusion  of  fact  tbe  following  agreement 
as  to  the  facts  surrounding  the  death  of 
John  F.  Sforris,  entered  Into  by  and  between 
appellants  and  appellee:  "On  the  17th  day 
of  January,  1894,  tbe  said  John  F.  Morris, 
deceased,  entered  James  McCane's  private 
office,  in  the  Klam  Building,  In  the  city  of 
Houston,  Harris  county.  Texas;  cursed  sod 
abused  said  McCane,  calling  said  McCane 
a  son  of  a  bitch.  McCane  left  bis  said  of- 
fice, to  avoid  said  Morris.  Said  Morris  M- 
lowed  said  McCane  out  Into  the  ball,  Morris 
shaking  bis  finger  In  an  angry  manner  In 
McCane's  face;  struck  McCane  on  the  nose. 
A  fight  ensued.  Morris.  Jumping  back,  car- 
ried bis  hand  In  the  direction  of  his  hip 
pocket  Said  McCane  then  Intentionally 
shot  said  Morris  through  tbe  body  with  a 
pistol,  killing  him,  tbe  said  Monis,  almost 
instantly.   Said  McCane  was  acquainted  with 
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•aid  Morris,  who  wu  occupation  a  de> 
tecUve,  and  knew  said  Morris'  habits. 
When  the  body  ot  said  Morris  was  search* 
ed.  Immediately  after  he  was  shot  by  said 
McCane,  as  above,  no  piatol  was  fonnd  on 
or  about  his  person,  and  in  fact  was  un- 
armed." We  further  find  that  the  premium 
was  paid  at  the  time  of  tlie  Issuance  of  the 
policy,  aod  tliat  the  money  collected  by 
R^>hael  Bros.,  who  were  the  agents  of  sp- 
pellee,  after  the  death  of  John  F.  Morris, 
was  not  to  pay  a  premium  on  the  policy,  but 
to  pay  a  debt  due  by  said  Morris  to  Rapha^ 
Bros.  All  the  abore  facts  were  nncontrv* 
verted. 

Under  the  first  assignment  of  error,  appd- 
lants  deny  the  power  or  authority  of  a  dis- 
trict Judge,  under  any  state  of  facts,  to  in- 
struct a  verdict,  it  being  contended  that  It 
la  a  direct  attack  upon  the  right  of  trial  by 
Jury.  It  Is  the  rule  In  Texas,  and  In  every 
other  country,  so  far  as  we  know,  where 
Jury  trial  prevails,  that  a  Judge  has  the  pow- 
er to  Instruct  a  verdict  when  there  Is  an  en- 
tire  absence  of  testimony  to  support  the 
cause.  In  this  state  it  has  been  held  to  be 
error  not  to  Instruct  a  verdict  where  there 
Is  no  evidence  to  warrant  a  verdict  for  the 
plaintiff.  BaUway  Co.  v.  Faber.  77  Tex.  163, 
8  &  W.  64;  Washington  v.  RaUway  Co. 
(Tex.  Civ.  App.)  36  S.  W.  779. 

There  were  no  facts  upon  which  a  verdict 
could  be  based  in  this  case.  It  was  admit- 
ted by  appellants  that  John  F.  Morris  came 
to  bis  death  whlie  engaged  in  a  fight 
brought  on  by  himself,  and  in  open  viotap 
tlon  of  law,  and  that  the  policy  was  there- 
by rendered  null  and  void.  There  was  no 
testimony  tending  to  show  a  waiver  of  the 
conditions  of  the  policy  by  a{q>eUee.  It  waa 
uncontroverted  that  the  money  collected  by 
Mose  Rsphael  after  the  death  of  John  F. 
Uorrls  was  not  for  the  premium  on  the  poli- 
cy, but  for  debt  due  his  firm  MchtIs. 
The  Jndgment  Is  affirmed. 

On  Motion  for  Rehearing. 

(Jan.  19, 1897.) 

Acc^tance  of  the  premium  by  the  Insur- 
ance company,  at  a  time  when  It  was  cog- 
nizant of  the  facts  surrounding  the  death 
of  John  F,  Morris,  would  conatltute  a  waiv- 
er of  the  grounds  of  forfeiture.  Richards, 
Ins.  i  77;  Beach,  Ins.  S  762.  In  the  trial  of 
tbe  above  case,  appellants  attempted  to 
bring  their  case  within  the  rule  enunciated, 
and  It  was  held  by  this  court  that  the  testi- 
mony completely  failed  to  show  a  waiver. 
A  re-namlnatlon  of  the  evidence  Induces  a 
change  of  opinion  on  that  point.  The  evi- 
dence on  the  question  of  waiver  was  as  fol- 
lows: "John  C.  Turley  testified:  'I  know 
about  the  payment  of  the  premium  on  an 
accident  policy  issued  by  the  defendant,  the 
Travelers*  Insurance  Company,  to  John  F. 
Morris,  dated  January  3.  1894.  for  (5,000; 
Tlie  inremlam  on  the  policy  was  made  to  one 


of  the  Raphael  Bros.  I  paid  it  myself,  by 
a  checlL  The  amount  was  (25.  It  was  paid 
on  the  18th  day  of  January,  1894,  the  day 
after  John  F.  Morris'  death.  •  *  *  The 
Mr.  Raphael  to  whom  I  paid  said  premium 
did  know  of  the  death  of  John  F.  Mor- 
ris, and  how  he  died.  •  •  *  When  the 
money  was  paid,  J.  F.  Spruce  was  present. 
He  delivered  the  check  to  Raphael  Bros. 
Raphael  Bros,  said  that  It  was  necessary 
that  the  premium  should  be  paid  at  once. 
They  also  said  that  the  payment  of  this  pre- 
mium did  not  affect  the  validity  of  the 
claim,  or  rather  the  Insurance  policy.  *  *  * 
They  solicited  the  payment.  I  did  not  go  to 
them.  •  *  *  The  agent  said  the  payment 
would  not  affect  the  validity  of  the  policy, 
but  that  it  was  l>etter  to  be  paid  at  once." 
Joseph  F.  Spruce  testified:  "The  payment 
of  a  premium  on  an  accident  policy  Issued 
by  defendant  to  John  F.  Morris  was  made 
to  Mose  Raphael  on  the  18th  day  of  Janu- 
ary, 18&i.  The  payment  was  made  to  Mose 
Rapbaet  I  was  present;  so  was  John  C. 
Turley.  When  he  came  to  John  O.  Turley's 
store,  he  called  Turley  to  the  side,  and  told 
Turley  that  he  had  a  bill  against  John  F. 
Morris  for  an  accident  policy,  and  It  would 
be  best  for  him  (Turley)  to  pay  the  pre- 
mium, as  it  might  cause  some  trouble  If 
premium  was  left  unpaid;  and,  If  same  was 
paid,  he  (Raphael)  thought  that  It  would 
validate  the  claim.  He  subsequently  made 
the  same  statement  to  me,  or  about  the 
same  statement.  Mr.  Turley  consulted  with 
me  In  rci;ard  to  the  payment,  and  Mr.  Raph- 
ael then  assured  Tnrl^  and  myself  that  It 
would  be  best  for  this  premium  to  be  paid 
before  the  Insurance  company  were  ap- 
prised of  John  F.  Morris'  death."  Mose 
Raphael  testified:  "I  am  a  member  of  the 
firm  of  Raphael  Bros.  The  (25  received  by 
me  on  the  18tb  of  January,  1894,  of  J.  C. 
Tnrley,  was  due  my  firm  by  John  F.  Morris, 
we  having  advanced  that  sum  for  him  when 
we  delivered  to  him  the  policy  sned  on.  We 
remitted  the  premium  to  the  company  at 
the  time  we  Issued  the  policy,  and  credited 
bim  for  same  as  a  debt  due  us,  and  not  to 
the  company.  •  •  •  I  did  go  to  John  C. 
Turley.  to  collect  the  ?25  due  ua  as  premium 
on  said  policy,  because  I  thought,  if  I  did 
not  collect  it,  then  I  would  not  get  It  at  all. 
I  had  already  that  morning  read  la  the 
Houston  Post  the  account  of  the  killing  of 
John  F.  Morris  by  James  McCane,  which 
account,  as  I  recollect,  was  given  by  the  pa- 
per in  detail.  I  went  to  Mr.  Turley  as  soon 
as  I  had  read  of  the  killing."  The  witness 
testified  that  he  was  at  the  time  the  agent 
of  appellee. 

Our  former  opinion  was  based  on  the  con- 
clusion that,  Mose  Rapbaet  being  uncontra- 
dicted. In  terms,  as  to  the  premium  having 
been  forwarded  to  the  company  at  the  time 
of  the  issuance  of  the  policy,  there  was  no 
disputed  point  to  go  to  the  Jury.  It  w0]  be 
seen,  however,  that  he  demanded  the  mopev 
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u  «  pnmlmn  oo  tftie  policy,  and  dalned 
aat  Ita  payment  wax  neceiaary  to  nUdate 
lha  poUcy;  ana  a  Jnrr  nlgliit  fnna  the  (Hr- 
OKatancea  bave  oondDdeA  that  tbe  pre- 
aynm  waa  coUeeted  after  -ttie  dwth  of  Mor- 
i1a»  and  that  the  aeent  was  otteniptlag  to 
vntect  tin  eompany  by  clatotng  tbe  dcM 
waa  dne  Um.  If  the  eTldeoce,  homver 
weak  It  may  have  been,  raised  aa  Iseae  ol 
fact  as  to  tike  waiver,  tt  abovld  have  baea 
aabmltted  to  the  Jnry.  Lee  t.  Railway  Co., 
89  Tex  S8S,  86  8.  W.  eS;  Cboate  v.  Baflway 
Oo^  90  Tex.  82,  36  S.  W.  247.  For  the  rea- 
«oa  that  the  laane  of  acceptance  of  the  pre- 
mbm  by  appellee  after  the  facts  constltnt- 
lac  the  forfeltnre  were  made  known  to  tt 
waa  wtthdrawa  from  tte  jury,  the  motion 
ftr  tetaearlng  la  granted,  and  the  judigateat 
MTwaed.  and  the  cauae  remanded. 


FftOBBGUO  et  al.  T.  FEA.VT.t 

<Oo«rt  of  OItU  AppealB  sf  Iteos.  Dec.  IE, 
1897J 

Axmati  OK  Suaox  Kbbpbi's  Bosd. 
A  widow  can  maintain  an  aetioD  on  a  bond 
executed  hi  compliance  with  sectitm  9,  Act  May 
6,  18^  against  a  laloan  loeeyer  and  his  banda- 
■lea,  to  recover  damaves  aaatalned  ker  her  by 
reason  of  the  sale  of  malt  liquors  to  her  minor 
am  by  said  saloon  keeper. 

Appeal  from  Dewltt  conaty  court;  K.  A. 
Pleasaats,  Jadge. 

AcUMi  by  Mrs.  Battle  Feavy  acaiast  WUttam 
Probese  and  others  to  recover  en  a  llqvor  bond. 
Judement  far  vkUntiff.  Defwiaats  appeal 
Attrosed. 

Prectots  and  KM>erx,  Orlmea  A  Baker,  for 
BppellaQla.   O.  L.  Onmch,  for  appeHee. 

NBtLL,  3.  This  sntt  waa  bnra^t  lo  the 
county  court  of  Dewttt  county  against  Wll- 
helm  Goes,  as  principal,  and  appeDauts,  Wfl- 
Uam  Frobeae  and  Henry  RelfCert,  as  sureties, 
upon  a  colaln  matt  liquor  dealer's  bond,  ex- 
ecuted them  on  the  Sth  day  of  October, 
1895,  w%tlch  bond  was  executed  in  compliance 
with  section  9  of  the  act  of  the  Otii  of  May, 
1S93.  The  l»«ach  alleged  was  the  sale  by 
<>oBB,  the  principal  in  the  bond,  of  malt  liq- 
uors to  appellee's  minor  son,  whereby  she 
alleged  she  was  aggrieved  and  damaged  In 
the  sum  of  $500.  Oosa  made  no  appearance 
In  this  case,  ^ere  was  a  trial  by  the  court, 
and  judgment  against  Qoas,  as  principal,  and 
appellantB,  as  sureties,  in  favor  of  appellee 
for  $500  and  costs  of  suit  From  this  judg- 
ment Frobeee  and  Belffert  prosecute  this  ap- 
peal 

This  case  was  before  the  supreme  court  on 
certified  questions  from  the  First  supreme 
Judicial  district.  87  S.  W.  3ia  That  court 
held,  In  answer  to  the  questions,  that  the 
mother  of  a  minor,  who  Is  his  only  living 
parent,  conld  maintain  an  action  on  the  bond, 

1  Beheariac  daals^ 


and  tha*  It  la  the  duty  of  a  paxaat «»  look 
after  the  moral  training  of  Ua  minor  chHdren. 
and  la  Us  legal  right  to  keep  than  away 
fram  tonqitatloa;  and  that  thia  legal  ifRht  of 
the  parent  Is  Infldnged  when  ona.  In  vtoUtten 
ot  the  law,  sells  intoxicating  Uqaoas  to  bfs 
minor  diUd,  or  permits  such  child  to  enter  or 
remain  upon  the  pee  mis  as  where  the  B^oor  is 
retailed;  and  that  In  this  case  the  mother 
had  tke  rl^t  to  ave  i^on  the  bond.  It  alaa 
held  that  the  act  ander  which  tUa  milt  was 
brought  la  In  amfk»rmUy  with  the  reqahre- 
^lenu  ot  the  tfahty-flftb  section  of  aie  tUtd 
mrtlele  ot  the  ccmatttutlon  -ef  this  atate.  la 
view  of  this  holding  and  the  facts.  It  la  not 
necessary  for  ua  to  tnrther  ctmslder  the  as- 
idgnments  of  error  In  mhititi  tt  Is  eootended 
that  appellea  waa  not  ai^;iteTCd  by  ttie  sale 
«f  malt  liquors  to  her  minor  soa,  and  thai 
the  law  under  which  the  action  was  broagW 
Is  onconstltutlonaL  Tlie  appdlaat  admitted 
on  the  trial  that  Ooss  had  aoU  malt  Uqaor 
to  aiipellee's  minor  son  at  the  time  allied  Id 
ha-  petition.  In  a  saloon  then  kept  toy  the 
aald  Ooea,  and  at  tte  aaM  ttme  the  appellee 
waa,  astd  is  sdll.  a  widow.  The  bond  aned 
aa  designates  the  Rmige  Bnttdtog,  <m  11^ 
street.  In  the  cHy  eC  Onero,  as  the  place  at 
which  he  proposed  to  carry  on  the  sale  ot 
malt  Uqaora.  To  oor  minds,  the  evidence  Is 
sufficient  to  show  that  he  waa  regnlarty  li- 
censed to  carry  on  said  business  at  t^e  place 
desigaated.  App^lanta  wore  notified  to  pco- 
dnee  the  Ucense  upon  the  trial.  l%la  13wy  n- 
fused  to  withevt  denying  or  attempting 
to  show  that  aactb  Ueeaae  was  ei*er  lasned. 
The  testimany  *f  the  cierk  of  the  eoanty 
ocittt  and  his  (le?arty  was  then  iwted  to. 
and  is.  In  connection  wtfb  the  tact  that  Oaas 
carried  on  said  baslaees  at  the  i^aee  deatg- 
nated,  anfflclent  to  eetaUish  the  tasnaiiee  ef 
Us  llomsfc  There  is  no  ernv  to  the  Jvdg- 
ment  apveaked  from  which  xegrtres  a  m- 
rmuOt  aoi  It  k  tteetsre  aOrmei. 


BBAZOBIA  OOUNTT  t.  QRAm>  RAPIDS 
BCQOOIHnTXKniTRE  CO.i 

(OemtefaTa  AweaboCDCKBa.  Dsc^ 

18970 
Aptbai.  Boas. 
A  bond  oB  appeal  froei  a  Jnstiee  mt  the 
peace  ia  not  void  because  made  payaMe  to  ap- 
pellees, "or  to  their  certaia  attonuy,  executors 
or  administrators,  or  assigns.** 

Appeal  from  Bcaaorla  county  court;  A.  S 
Maatoraoa,  Jnd«e. 

Bvaaoria  county  awnM  tnun  a  iadsmeat 
of  a  justice  at  the  peace  to  the  coantj  oonrL 
The  appellee,  the  Qrand  Ba^da  Sebool-Far- 
nUure  Company,  moved  to  dtamlss  the  ap 
peal,  and  from  an  order  sustaining  aut^  ma- 
tion  Braaoria  conaty  aiH>eala.  Reveraed. 

Gainea  &  Masteraon,  for  appellont.    A.  B 

Mosteraon,  for  appellee^ 

1  TTrit  of  error  dismissed  for  want  of  joriadic* 
tion. 
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JAHBS,  a  J.  The  case  vbs  orlglnallr  tai 
the  Justice's  court,  ajid  tb*  appeal  was  dte' 
mlassd  la  tiM  county  court  for  want  of  a 
TaUd  appeal  bond.  In  all  respects,  the  bond 
compiled  wtth  tbe  atatiUiet  unless  It  was  viti- 
ated being  made  payable  to  "the  Grand 
Rapids  Sebool-Funilture  Company,  or  to 
their  certain  attorney,  executors  or  adminda- 
trators,  oc  aaslgns."  It  has  been  held  that 
such  bend  la  wid.  Nones  r.  MoGrogor 
(Tex.  ClT.  App.)  35  a.  W.  1088.  We  ave, 
howerer,  at  tbe  contrary  opinion.  The  hwoA, 
It  seema  to  ns,  is  ia  no  manner  materlaUy 
different  from  what  It  weuld  have  been,  had 
It  been  payable  to  the  appellee.  The  words, 
"Its  certain  attorney,"  mean  Its  autiiorised 
attorn^;  and  it  cannot  be  doutited  that 
audi  attorney,  or  any  person  hsTiag  appel- 
lee's authority  to  do  so,  or  standing  In  ap- 
pellee's place  as  repreeentatlre,  might  ha;T« 
enforced  soch  bond,  had  It  been  drawn  pay- 
able to  appellee  simply.  It  Is  not  subject 
to  the  erttldsm  that  It  is  payable  to  parties 
In  the  altemattvfc  Therefore  the  judgment 
la  xereraed,  and  the  cause  remanded. 


WILIiARD  ct  aL  V.  OUTTMAN. 

(Coort  of  GItO  Appeals  of  Texas.  Dee  23, 

1897.) 

Limit ATiosr  or  AiTriornr  —  Aoooim t  —  WniTTBir 
PaoXM— ArVBAIr— FirXDAXBHTAL  Ebkom. 

1.  A  pethloB  en  an  aecovaC  made  la  atutnal 
cnrruit  tnde  between  mesehaat  and  mevchant 

is  Kovemed  by  the  four-years  statnte. 

2.  A  petition  on  a  written  promise  to  pay  an 
accoast'  is  mat  berred  snCU  four  years. 

3.  An  error  tt  law  apparent  oa.  the  racosd 
fundamental,  Eequlriag  centideratioa  on  awesJ 
widiout  asalgnment. 

Appeal  from  GalTSSten  oonnty  court;  W. 
B.  LodUiart;  Jndga. 

ActloD  Wtllardi  A  Qnlncy  against  L. 
Onttmaa.  A  demorrer  to  the  petltltm  was 
sustained,  and  plaintiffs  appeaL  Bereraed. 

FLT,  J.  Appellants  aned  on  an  aceonnt 
of  date  Aosust  25^  1882,  the  salt  havbic  been 
filed  on  April  3,  1606.  It  was  stated  In  the 
petition  that  the  account  was  made  la  "mu- 
tual cisrent  trade  between  mmihant  and 
merchant,"  and  also  "that  defendant.  In  writ- 
ing, promised  and  agreed  to  i>ay  the  same  to 
plalntifls,  at  Oalveston  coanty,  Teocas,  on 
September  26,  1802."  A  special  demurrer, 
setting  W  Umltatlen  of  two  years*  was  sus- 
tained by  the  ooort,  and  tnm  that  judgment 
Oils  appeal  has  been  {lertected.  No  brlefa 
have  be»  filed  by  appellants,  and  the  aa- 
atenmenta  must  be  considered  as  walTod,  hnt 
we  condude  that  the  petition  stated  a  oanse 
of  action,  and  that  the  judgmoit  of  the  eoort 
WMs  fnudamoital  error. 

Then  la  some  difficulty  experienced  in  ar- 
alTing  at  what  eonatltntss  fundamental  error, 
hnt  there  can  be  no  doolK  that  It  would  be 
fundamental  error  to  render  a  jndgmcoit  en 
plsHllnti  that  fanad  to  state  a  caiae  of  m- 


tlea;  and  It  would  seem  to  foUew  that,  If  a 
petlttsD  states  a  cause  of  actlcm,  it  would  be 
emr  to  suMaIn  a  demurrer  that  would 
clude  a  recovery.  The  error  is  one  ef  hiw. 
apparent  upon  the  record,  and  ia  dierefore 
fundamental,  and  must  be  considered  wltbant 
asslgnmeate  of  eaoi.  Harris  t.  Petty,  6& 
T^.  616,  1  &  W.  535. 

'nie  petition  states  a  cause  of  action  aat 
barred  lo  lass  than  four  years,  both  as  an 
account,  mutual  and  current,  between  nw- 
chant  and  merchant,  and  as  an  action  based 
on  a  promise  to  pay  In  writing.  The  Judg- 
ment  wlU  be  leTsned,  and  tbe  eanae  remaad- 
ed. 


LEVINeON  T.  TBXA8  &  N.  a  R7.  CO. 
^urt  of  Ohrll  Appeals  of  Tbxas.  Dec  22, 
I88T.) 

Cakhurs  —  Tioxan  —  Bsootiuiutt  — Bsosar- 

TlOIf. 

1.  A  railroad  company  is  not  bound  to  redeem 
a  paasengfr  ticket  once  used  by  the  parehaser 
OTCr  the  trip  tor  which  it  was  booriit.  ooder  Act 
1803,  providing  for  the  redemptioa  of  tickets 
and  parts  of  tickets  unosed. 

2.  A  railroad  ticket  ii  a  nonnegotiable  fastm- 
ment. 

Error  from  Harris  coimty  ooort;  John  U. 
Tod,  Judge. 

ActlCT  by  L.  M.  Levtawm  against  tSie  Itexaa 
&  New  (Means  Ztallway  Cnnpai^.  Judgment 
for  defraidant  FlatatUT  brings  cnor.  Af- 
firmed. 

W.  O.  Ijm,  for  plalndfl  ia  error.  Baker. 
Betts,  Baker  &  I^Tett,  for  defendant  in  ttrar. 

FLT,  J.  This  salt  was  Institated  by  ^alo- 
tiS  in  error  to  reeow  of  defendant  In  emr 
the  sum  of  $9.20,  the  amount  paid  for  a  ticket 
by  one  Eugene  Cbristtaa  to  enable  him  to  ride 
from  Schrlerer,  La.,  to  Houston,  Tex.,  and  for 
the  $600  penalty  authorized  by  statute  for  a 
failure  to  redeem  said  ti^et  when  presnted. 
Defendant  In  error  anaweied,  denylag  Otfts- 
tian's  power,  under  the  statute,  to  sell  the 
ticket  to  plaintiff  In  error,  and  also  that  Chris- 
tian  bad  actnaOy  traTded  on  the  ticket  from 
Schrierer.  La.,  ta  Honstan,  Tex.  The  came 
was  tried  witboat  a  Jury,  and  resulted  In  a 
Judgment  for  defendant  In  error.  The  facts 
show  that  OA  December  2,  1886,  one  Xhigeiie 
Obristian  bought  a  ticket  from  defendant  la 
error  In  SchrleTer,  Im.,  wWch  entitled  him  to 
a  contlnoons  flzst-dsas  passage  trom  that  point 
to  Houstoh,  Tex.  He  boarded  the  trala  at 
Sehrierer,  and  the  first  ecaductor  dKacbed 
what  is  known  as  tiie  '^odltDr'B  stub,"  but  did 
not  pimch  the  ticket  pro[>er  which  be  returned 
to  Christian.  The  first  ewidnctm:^  run  ended 
at  IA  Fayette,  La.,  and,  Chrtetlaa  being  In  Ibe- 
rieeplng  coach,  the  next  emdnctv  fkilad  to 
take  up  the  ticket,  altbough  It  was  his  dvty  so 
te  do.  C^n  arrival  at  HoastOB,Cbrlstlaapte- 
sented  his  ticket  for  redemption,  wbldi  was 
xtfosed,  and  afterwarda  plaintiff  ia  error  pre- 
sented the  ticket  Uit  redemptloa,  and  tt  was 
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again  refused.  There  was  nothing  tm  the 
ticket  to  stiow  that  It  had  been  used,  and  plain- 
tiff In  error  paid  GbrlsUan  a  Taloabte  consid- 
eration for  It,  not  knowlDg  that  It  had  been 
used.  Tbe  railroad  ticket  was  a  nonnegotl- 
able  paper,  and,  If  transferable  at  all,  was 
transferred  subject  to  all  defenses  that  conld 
have  been  set  up  against  It  In  the  hands  of 
Eugene  Christian.  EUiott,  R.  R.  §  1503. 
Tbe  ticket  entitled  Christian  to  one  continu- 
ous passage  between  the  points  designated  In 
It  It  had  performed  Its  office,  and  It  would 
be  absurd  to  contend  that  Christian  could, 
with  any  show  of  Justice  or  right,  demand 
a  repayment  of  the  money  for  tbe  ticket 
after  he  had  received  all  he  had  paid  for. 
The  simplest  principles  of  honesty  and  re- 
gard for  the  rights  of  others  would  haT« 
caused  him  to  have  returned  tbe  ticket  to  the 
railway  company  for  cancellation.  'I'hls, 
however,  was  not  his  conception  of  right, 
and,  after  falling  to  collect  the  money  on  the 
ticket  from  the  railway  company,  he  sold  It 
to  plaintiff  in  error.  Except  as  to  the  ques- 
tion of  morals  involved,  plaintiff  in  error  has 
taken  his  place,  and  cannot  recover.  The 
very  statute  Invoked  to  obtain  the  penalty 
makes  It  incuml>ent  on  railway  companies 
to  redeem  tickets  that  have  not  been  used 
by  the  holder,  who  was,  in  contemplation  of 
the  statute,  the  purchaser.  Under  the  facts 
of  this  case  any  other  judgment  than  that 
rendered  by  the  trial  court  would  t>e  in  de- 
fiance of  the  plainest  dictates  of  honesty, 
Justice,  and  good  morals.  It  Is  not  necessary, 
In  this  case,  to  discuss  the  constitutionality  of 
the  act  of  1893,  which  provides  bow  and  by 
whom  tickets  on  railroads  shall  be  sold,  and 
for  tbe  redemption  of  tickets  and  parts  of 
ticket*  vnuaed.   The  Judgment  la  affirmed. 


BBABBOW  ct  al.  v.  WRIGHT  et  al. 

(Ooort  of  Oivil  Appeals  of  Texas.   Dec.  11, 

1897.) 

VbNSOK  IITO  PORCHASIR— Rl80I88IO»— OrOUITIM 
— LiSH— BNrORCtMBHT— LlMITlTIOHS. 

1.  An  absolute  warranty  deed,  reciting  a  amh 
consideration,  was  made  on  the  faith  of  and 
pursuant  to  an  agreement  by  the  grantee  to  con- 
vey to  his  grantor  the  west  half  of  tbe  land. 
Bdd,  that  the  grantee  took  a  full  legal  and 
equitable  title  to  all  the  land,  snbject  only  to  an 
equitable  lien  for  any  portion  of  the  considera- 
tion left  unpaid;  and  hence  the  grantor  was  not 
entitled  to  rescind  on  the  grantee's  failure  to  re- 
convey. 

2.  The  lapse  of  nearly  80  years  since  the  sale 
of  land  bars  tbe  riKht  to  sue  for  the  price  and 
foreclose  the  equitable  lien  therefor. 

Appeal  from  district  court,  Dallas  county; 
Hdward  Gray,  Judge. 

Action  by  Eugene  Bearrow  and  otbera 
against  Jesae  Wright  and  another.  From  a 
judgment  BUBtainlng  demurrers  to  the  com- 
plaint, plaintiffs  appeal.  Affirmed. 

Kearby  &  Muse,  for  appellants,  ttimklns 
A  Tltteringtoiit  for  appellees. 


FINLET,  0.  J.  This  Is  the  second  time 
this  case  has  come  before  us  upon  appeal 
The  judgment  first  appealed  from  was  In  fa- 
vor of  the  plaintiffs  In  the  suit  Upon  tbe 
first  trial  the  court  submitted  to  tbe  jury 
only  the  issue  of  the  right  of  tbe  plaintiffs  to 
recover  the  west  half  of  the  320-acre  tract 
and  upon  that  Issue  judgment  was  rendered 
in  favor  of  the  plaintiffs.  Ttala  court  held 
that  plaintiffs  were  not  entitled  to  recover 
the  west  half  of  the  320-acre  tract,  and 
upon  this  ground  reversed  the  judgment  of 
the  trial  court.  See  Wright  v.  Bearrow.  8."* 
S.  W.  190,  for  a  full  statement  of  tbe  case, 
and  tbe  views  of  this  court  In  relation  to  the 
claim  of  plaintiffs  to  tbe  west  half  of  the 
320-acre  tract  of  land.  The  cause  was  re- 
manded, because  the  petition  set  up  another 
phase  of  the  case  than  that  upon  which  it 
was  tried,  which  was  wholly  ignored  by  thi< 
court.  The  petition  prayed  alternatively  for 
a  rescission  of  tbe  sale  of  the  east  half  of 
the  land,  and.  In  remanding  the  case,  we 
said:  "It  does  not  appear  that  a  specific 
I>erformance  of  the  contract  to  exchange 
lands  was  necessary  In  order  to  prevent  a 
fraud,  and  to  save  3.  T.  Wright  from  losing 
the  value  of  his  tract  of  land,  which  he  con- 
veyed to  Jesse  Wright,  upon  the  considera- 
tion that  Jesse  Wright  should  convey  him  the 
west  half  owned  by  said  Jesse  Wright 
When  Jesse  Wright  failed  or  refused  to  car- 
ry out  the  contract  of  exchange,  his  vendor 
could  elect  to  rescind  the  contract,  and  recover 
back  the  east  half  conveyed  by  him,  or  sue  for 
the  value  of  said  east  half,  and  have  the  same 
enforced  as  a  Hen  against  tbe  land.  As  this 
phase  of  tbe  case  was  not  tried  in  tbe  court 
below,  the  case  having  passed  off  entirely 
upon  the  question  of  plaintiff's  right  to  re- 
cover the  west  half  of  the  land,  we  do  not 
feel  called  upon  to  discuss  the  questions  re- 
lating to  this  Issue."  It  will  be  observed 
that  we  declined  to  enter  Into  a  discussion  of 
that  Issue,  because  It  had  not  been  tried  in 
tbe  court  below.  We  did  not  pass  npon  the 
sufficiency  of  the  allegations  of  the  petition 
as  a  basis  for  the  prayer  for  a  rescission,  be- 
cause that  question  was  not  necessary  to  be 
decided,  and  was  not  raised  by  any  action 
had  by  the  couri  below  upon  such  Issne.  in- 
asmuch as  the  trial  court  had  decided  the' 
case  for  the  plaintiffs  upon  the  other  issue, 
and  this  court  held  adversely  to  them  on 
that  Issue,  we  thought  best  to  remand  the 
case  for  another  trial,  in  order  that  the  issuo 
of  rescission  might  be  fully  developed  an*! 
fairly  tried.  Upon  the  last  trial  tbe  plaintiffs 
did  not  amend  their  pleadings,  and  tbe  Is- 
sue was  raised  by  demurrer  whether  tbe  i>e- 
titlon  of  plaintiffs  presented  such  facts  as 
would  authorize  a  recovery  of  the  west  half, 
or  a  rescission  of  the  sale  of  tbe  east  half, 
of  the  S20-acre  tract  of  land,  llie  court  be- 
low held  that  the  petition  did  not  state  a 
good  cause  of  action  for  a  recovery  of  tbe 
west  half,  or  for  rescission  of  tbe  sale  of  the 
east  half,  sustaining  the  demurren;  and. 
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the  pUlBtUTs  dedlnlDf  to  amend,  jnOgmait 
was  rmdttred  for  tbe  defendants,  from  whldi 
Uiey  (plalntlffB)  hare  appealed  to  this  court 
We  an  nor  called  upon  to  decide  npon 
tba  correctneu  of  the  action  of  the  conrt 
In  soBtalnlng  the  demnxien  to  plalntllTB' 
caa^  as  stated  In  their  pleadings.  The  pe- 
tltion  aUeges  that  on  September  8.  1860.  S. 
T.  might  and  wife*  by  their  deed,  conveyed 
to  the  defendant  Jesse  Wright  his  Interest 
in  the  land  In  dispute,  for  the  redted  consld- 
eratlfai  of  9610  cash  paid;  that.  In  fact,  no 
cash  was  paid  or  received,  but  the  true 
consideration  was  the  dellrery  to  the  grantor 
of  certain  personal  property,  not  to  exceed 
9100  in  value,  and  an  underling  upon  the 
part  of  Jesse  Wright  to  convey  the  west  half 
of  the  320  acres  npm  demand,  and  to  hold 
mid  west  half  and  the  title  thereto  In  trust 
for  the  said  S.  T.  Wright  and  his  heirs;  that 
tlie  conveyance  of  S.  T.  Wright  and  wife  to 
Jesse  Wright  was  duly  recorded,  a  copy  of 
which  Is  attached  as  Bxhlblt  B  to  the  peti- 
tion; that  the  said  defendant  Jesse  Wright 
undertook  and  agreed  to  hold  the  land  (the 
west  half)  in  trust  for  said  8.  T.  Wright 
and  wife,  and,  In  event  of  their  death,  for 
hts  surviving  children,  and  further  agreed 
to  account  for  the  rents  and  pn^ts  on  said 
west  half;  thai,  under  said  agre«nent,  de- 
fradant  went  Into  possession  on  fSeptember 
IS,  186Bt  and  has  continuously  used  and  oc- 
cupied said  premises  since  that  time;  that 
sold  defendant  has  continuously  h^  the 
west  half  of  sa^d  820  acres  In  trust  as  afore- 
said since  said  conveyance  to  him,  has  never 
repudiated  the  same,  has  continnoosly  rec- 
ognised the  title  of  tbe  children  and  heirs  of 
3.  T.  Wright  thereto,  and  In  all  things  com- 
piled with  the  terms  and  conditions  of  said 
trust  untU  the  death  of  Sallle  J.  Wright.  In 
1877,  staice  which  time  defendant  has  failed 
to  accotmt  for  tbe  rente  and  revenues  aris- 
ing from  said  west  half;  that  defendant  has 
never  denied  the  title  to  the  children  for  tbe 
west  half  of  said  land,  nor  repudiated  tbe 
holding  of  same  In  trust  for  them  until 
tbe  year  1892,  when  demand  was  duly  made, 
and  defendant  refused  to  convey  the  west 
half  of  Bald  land  to  the  surviving  children 
of  said  S.  T.  Wright  and  wife,  or  to  surren- 
der them  the  possession,  or  to  accoant  to 
them  for  the  rents  and  revenues.  They  al- 
leged that,  by  reason  of  the  premises,  the 
plaintiffs  are  tbe  owners  In  fee  simple  of 
tbe  west  half  of  said  320  acres;  that  de- 
fendant refuses  to  «cecute  to  them  a  con- 
veyance thereto,  or  to  surrender  posses- 
sion, or  to  account  for  rents  and  revenues 
which  they  derived  from  said  land  which 
tbey  became  liable  to  pay  since  January, 
187a  But.  should  this  relief  l)e  denied,  then 
plaintiffs  prayed  in  the  alternative  for  the  can- 
cellation of  the  deed  from  8.  T,  Wright  and 
wife  to  Jesse  Wright  to  tbe  east  half;  and, 
as  a  basis  for  cancellation,  it  is  alleged  that 
tbe  conveyance  from  S.  X.  Wright  and  wife 
to  Jess*  Wright  was  In  pursuance  of  an 


agreement  between  them  to  exchange  lands, 
whereby  said  Wright  and  wife  undertook 
and  did  convey  to  defendant  the  east  half 
of  said  320  acres,  and  Jesse  Wright  agreed 
to  convey  to  8.  T.  Wright  the  west  half; 
that  the  conveyance  of  8.  T.  Wright  and 
wife  was  executed  upon  the  faith  of  the 
agreement  to  convey  tiie  west  half,  as  be- 
fi»e  stated,  which  was  of  the  reasonaUe 
value  of  93,200;  that  Jesse  Wright  has  new 
conveyed  the  west  half  in  whole  or  In  part; 
and  has  never  paid  said  98,200,  which  now 
constitutes  a  Uen  upon  the  east  half,  where- 
by Ae  superior  title  is  alleged  to  be  in  plain- 
tlfls;  that  defendant  has  been  In  continuous 
possession  of  the  east  half  since  8eptember 
IS,  1865,  using  It,  for  which  91.200  Is  claimed 
as  rente  and  profits,— by  rrason  of  which 
facte  they  say  the  superior  title  to  the  east 
half  has  never  been  devested  out  of  S.  T. 
Wright,  and  still  remains  in  hts  heirs,  the 
plaintiffs,  and,  being  thus  the  1^1  -owners 
and  holders  of  the  superior  title,  they  are  en- 
titled to  a  rescission  of  the  conveyance  and 
cancellation  of  the  deed  executed  by  S.  T. 
Wright  and  wife  to  defendant  for  tbfi  east 
half,  and  Judgment  fbr  the  title  and  pos- 
session of  same. 

Upon  the  former  appeal  we  held  that  plain- 
tiffs were  not  entitled  to  recover  the  west 
half  of  the  820  acres,  and  we  now  adhere 
to  the  views  expressed  In  the  former  opin- 
ion. 86  S.  W.  19a  Does  the  pleading  stete 
such  facts  as  would  autSiorIze  a  rescission  of 
the  sale  of  the  east  half  by  S.  T.  Wright 
and  wife  to  Jesse  Wright?  The  petition  al- 
leges that  an  absolute  warranty  deed,  recit- 
ing a  cash  consideration,  was  eiecuted  by  8. 
T.  Wright  and  wife  to  Jesse  Wright;  and 
there  is  no  allegation  of  any  deception  or 
fraud  practiced  by  Jesse  Wright  upon  his 
vendor,  S.  T.  Wright.  It  Is  aUeged  that 
the  deed  does  not  recite  the  true  considera- 
tion: that  the  real  consideration  was  the 
payment  of  9100  in  personal  property,  and 
the  conveyance  of  the  west  half  of  the  land 
by  Jesse  Wright  to  8.  T.  Wright  It  was 
further  alleged  that  8.  T.  Wright  executed 
the  deed  to  the  east  half  upon  faith  in  the 
promise  of  Jesse  Wright  that  he  would  con- 
vey to  him  the  west  half,  and  that  he  failed 
to  make  euch  conveyance.  In  the  light  of 
the  allegations,  the  transaction  t)etween  the 
parties  cannot  be  considered  as  simply  a 
contract  for  the  exchange  of  lands.  Tbe 
facts  alleged  import  a  sale  of  the  east  half 
of  the  land  by  S.  T.  Wright  and  wife  to 
Jesse  Wright,  and  a  failure  on  the  part  of 
Jesse  Wright  to  pay  the  full  conatdcration 
agreed  upon  as  the  value  of  the  land.  In 
the  absence  of  fraud,  the  deed  from  S.  T. 
Wright  and  wife  to  Jesse  Wright,  reciting 
the  payment  of  a  full  cash  consideration, 
and  being  absolute  In  Its  terms,  conveyed 
both  the  legal  and  equlteble  title  to  the  land 
to  Jesse  Wright;  and.  If  any  portion  of  the 
consideration  was  left  unpaid,  the  vendor 
could  only  assert  an  equitable  lies  upon  the 
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laad,  as  for  purchase  money,  to  enforce  Its 
payment.  Railroad  Co.  v.  Gamstt,  52-  Tex. 
138;  BaUroad  Co.  t.  Pfeuffer,  SB  Tex.  71; 
Lott  T.  Kaiser,  Gl  Tex.  671;  Bynum  t.  Pros* 
ton,  69  Tex.  287,  6  S.  W.  428;  Webster  t. 
Mann,  62  Tex.  4247-426.  After  the  long  lapse 
o£  time,  dlsdoaed  by  the  pleadings,  between 
the  sale  and  the  Instltutloa  oC  this  ault,  the 
right  to  sue  for  the  parchase  price  of  the 
land  and  foreclose  the  equitable  lien  npon 
the  land  for  its  payment  la  barred  Umlta- 
tkH».  Limitations  were  a^ted  by  dttnvner. 
Judgment  affirmed. 


JORDAN  T.  aHBSTBR  et  al. 

^■rt  «f  Civil  Appeals  of  TsKia.  Dee.  32, 
1807.) 

Appbal  and  ERaoR  — tit^imoTtoxB— Biixb  akd 

VOTIS— CoXSIUBRATIOlf— SSBVIOBS  TO  BR  PBB- 

voBMBD— Birji»iriMe  CoLLscnoii  ov  JonenBirr 
— pABT  PuroBHAKOB  ov  Cinraa&o»— BqDiTT-- 
TaxnBB. 

1.  Where  the  case  is  tried  on  Its  merits,  ex- 
oeptions  to  the  mfflciencT  of  the  anmrer  to  an- 
tborlM  the  court  to  dlBsolve  a  temporary  Injunc- 
tion upon  it  alone  will  aot  be  conalderad. 

2.  '^V  here  notes  fnven  In  consideration  of  serr- 
ices to  be  performed  were  put  in  Judgment  be- 
fore the  time  for  perfbrmlng  the  serrices  had 
arrived,  and  afterwards  the  pa^ee  netfeeted  to 
perform  the  Berrlces,  the  enforcement  of  the 
Jadgment  dionld  be  enjoined. 

8.  Where  notes  giren  in  connderatloB  of  ser^ 
toes  to  be  performed  had  been  put  ia  judgment, 
and  there  had  been  a  part  performanoe.  but 
the  payee  of  the  note  had  neglected  to  perform 
tbe  remainder  of  the  contract,  before  the  collec- 
tion of  the  judgment  can  be  enjoined,  the  maker 
of  the  notea  muat  tender  the  rsasonable  raJoe 
of  the  serrices  performed. 

Appeal  from  dlsCrict  eomrt,  Xjrlsr  cmraty; 
Stephen  P.  West,  Judge. 

nila  suit  W8B  bnsght  by  the  appellant, 
B.  Ij.  Jordan,  against  the  appellees,  U  F. 
Gheator  and  U  &  llobert%  as  shotf  oC 
Hardin  county,  to  reatradn  the  coitection  of 
a  certain  Jndgmoit  recorared  I*  A  Cbea- 
ttr  agBlnst  appellant  In  the  jostlce  court  of 
Tyler  ootuty,  Tex.,  on  tlie  12th  day  of  No- 
vember; 1804,  for  the  sum  of  IITS^  and  the 
sale  of  certain  lands  levied  upon  by  said 
aberlfl  of  Hardin  covmly  Iv  vlrtne  ot  an 
execution  Issued  on  said  jtidgment.  The 
dlatrlct  Judge  granted  tte  temponor  writ 
of  In]nnctl<HL  pnjed  fov,  wbleht  upon  a 
preliminary  hearing,  waa  dlasolrsd,  and  the 
oanae  continued  for  trial  on  tta  awrlta.  Up- 
on the  trial,  Judgment  was  nodeved  in 
teror  of  die  appellees^  teom  wMefa  Judg<- 
ment  appellant  haa  appealed.  Affirmed; 

John  P.  Work,  for  appelant  Votaw, 
Ohester  ft  Dies,  tar  ^ipelleei, 

Oonclnslona  of  Fact. 

NBILU  J.  On  the  23d  day  of  Aoguat, 
1803,  the  appellant  executed  and  deliveittd 
to  the  appellee  h.  F.  Cheeter  blB  four  cer- 
tain promissory  notes  for  the  sum  of  |60 
each,  aggregating  the  sum  of  1200,  all  of 


which  were  payable  at  WoodTllte,  Tex.,  the 
last  note  maturing  falling  dne  on  tb*  Int  day 
of  Uay,  18M.  These  notes  were  given  In 
consideration  of  the  employm«it  appel- 
lant of  the  appellee  L.  F.  CSiestar.  an.  attor- 
ney at  law,  te  defend  Tebe  Jordan,  a  soa  of 
appellant,  and  Soy  Jordan,  appellant's 
nephew,  upon  indictments  pending  In  the 
district  court  of  Hardin  conntT,  Tex.,  for 
aaaault  with  int«it  to  macdw.  Appellee 
partially  performed  ht»  contiiact  In  the  dc^ 
fense  of  To  be,  and  rendered  in  ttie  dafene 
of  Roy  all  the  serrices  contcacted  for.  Ob 
the  12th  day  of  Norembcr.  1804,  Hm  app^ 
lee  Chester  recoT««d  a  Judgment  on  the 
notes  against  appellant  for  the  sum  of  flT^ 
bt^Wther  with  Intereat  theteon  from  Ui«  13di 
day  of  Norenriier,  1804,  together  wtth  caste 
of  salt  On  ttie^  31st  day  ef  March,  ISOt^ 
an  execution  was  isBoed  on  said  Jadgment, 
and  placed  in  the  bands  et  I*  G.  B^wrts. 
sheriff  of  Hardin  county,  who,  as  said  sher- 
iff, by  virtue  of  ssdd  execution,  on  th*  SUk 
day  of  Jtdy,  1886,  lerled  upon  tertam  peep- 
er^ of  appellant  idtuated  In  said  eoonty. 
At  the  September  term,  1893,  the  renne  ef 
the  case  against  Tobe  Jordan  was  «*^"gp«* 
llrom  Hardin  county  te  Polk  eonnty,  and  ea 
l&e  31st  day  of  Uay,  1805^  he  wan  hsewght 
te  trial  up«»n  the  bidlctmrat  Ih  the  laat-aan»- 
ed  county,  and  convicted  of  aaaanlt  wtth 
intent  to  mnrden  The  appellee  Ghester  was 
net  preaent,  aad  lUd  not  defend  Tebe  n^oa 
this  trial.  After  Ur.  Chester  obtained  the 
judgment  on  the  notes  against  nppnflssir  be 
requested  the  Intter  te  pay  a  aoffldent  avm 
upon  the  Judgment  to  defray  his  expwaan  to 
Polk  coonty,  so  that  he  ndgM  go  tbore  and 
defrad  his  son,  Tobe.  The  ^p^innt  denied 
ttiiB  request^  and  nfnsed  to  pay  anrtUsie 
on  the  Jiudgm«tt.  For  this  reason  anld  ap- 
pellee  was  not  present  at  the  tcbd. 

Gondusfona  of  Law. 

It  la  nnneesflsary  to  consider  th«  cmap 
tlons  to  awelleea*  answer  going  to  Urn  anO- 
dency  to  authorize  the  court  upon  It  ntoae 
to  dissolve  the  preliminary  injunctlott,  ainee 
the  case  was  af  terwarda  tried  on  its  meitts, 
and  it  waa  then  determined  that  the  facts 
proven  were  not  sufficient  to  antborte*  the 
relief  prayed  for.  The  principle  undertybig 
the  equitable  Jurisdiction  lart^Ecd  is  this 
case  la  that  it  must  be  againat  aonadsnce  tm 
execute  the  Judgment  sooght  to  be  9a$atmA. 
and  it  must  appear  that  the  pecson  ag- 
grieved coDid  not  avafl  bimsrtf,  bi  the  ac- 
tion ]n  which  the  Judgment  was  rendered, 
of  the  equities  f^ed  upon  to  cajofai  Kb» 
Judgment  Hdgfa,  KnJ.  I  114.  U  tt  had  hes» 
true,  as  waa  alleged  by  appdlaot  In  bis  HH. 
that  the  Judgment  sought  te  be  avoMed  wmm 
rmdered  upon  notes  made  by  hUn  te  appel- 
lee solely  In  consideration  ot  profesaienat 
services  to  be  performed  toy  the  latter  to 
the  defense  of  appellant's  stm,  that  ttie  lime 
when  the  defense  of  the  son  should  luw<r 
been  made  had  not  arrived  when  the  Judg- 
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ment  wu  recovered,  and  that  appellee  neg- 
lected te  perfom  anj-  of  the  lerrlccs  ftw 
wUch  thai  Batc8  weie  glToi,  we  think  tt 
would  b«  nnconaclonftble  to  InslBt  upon  the 
enforcement  of  the  judKment.  But  there  Is 
anotha  general  rule*  iriilch  la  that  he  who 
aeeks  to  restrain  the  enforcement  of  a  Judff- 
ment  at  law.  or  of  procecdlDga  ooder  the 
Indgment,  most  fliBt  pay  or -tender  payment 
of  the  amount  really  dw;  and,  fafllng  to 
do  thla,  he  wlU  be  denied  relief  in.  a  court  of 
e«ult7.  Id.  I  lao.  Thla  mie  la  founded  on 
the  uanlm  Out  he  who  aeeka  equity  muat 
do  equttr.  Aa  la  mcb,  the  facts  In  this  ease 
show  a  contract  In  which  the  consideration 
to  be  pccfcwmed  tb*  appettee  was  different 
from  the  one  alleged  In  ivpelianf ■  biB.  Ac- 
cordlnc  to  his  aT«cmeBts»  Wc.  Chester,  hi  cm- 
B*der»tlon  of  the  payment  of  the  money  evi- 
denced the  notes,  was  only  to  defiend  oniel- 
lant's  SOD.  Tobe^  But  the  fhcta  show  that  the 
oonaldemtku  was  Ua  nodrartaUng  to  def  ead 
Tobe  and  idso  aiipeUBBt'a  nephew,  Roy. 
peUee  partlafly  poffmned  Ua  contract  In  the 
defensB  Tobe,  and  rendered  in  tl»  defetue 
of  Roy  an  the  setrkcs  contracted  for.  Mr. 
Chaster  was  wlUlag  to  render  in  the  defense 
of  Tobe  all  the  senriceB  contracted  for,  and  so 
•mressed  hlms^  to  appellant,  prarlded  the 
latter  would  pay  him  enough  on  the  Indgment 
«o  defray  his  expenses  in  attending  court  in 
the  oonnty  to  irtilch  the  Teane  of  the  case  tmi 
keen  eh^ved.  To  entitle  appeUhnt  to  the  re- 
lief prayed  for  he  should  hwr*  idlegsd  the  con- 
tract mat  88  tt  was  made,  the  pert  pertorm- 
■Doe  of  it  by  apiidlee,  the  value  of  the  serr- 
Icea  actually  performed,  and  tendered  to 
liiaa  the  reasonable  valtie  of  Us  serrlees  so 
perfersMd.  Thla  much  equity  required  of 
him  before  he  could  Invoke  tta  aid,  and,  he 
baTlng  failed  In  these  ro«atnawnl^  Indg- 
ment  was  pr^^ly  BnOered  agaliak  hte, 
■ad  It  la  afitouMd. 


BABIMB  XBAM  CO.  t.  J0NB8. 

(Cent  of  Ohn  Appeals  of  fTexaa.  Jan.  S, 
1S88.) 

Aonoir  oir  ComticT— Plsadiko— SurrtciBircT 
o*  AUBOATioirs — OaiccTiORs— Hba*- 
ORB  or  Dahaoss. 

1.  In  an  aettoa  for  breach  of  contract  to  ae- 
««pt  eertafai  saw  logs  on  ddiTor,  aUegationa  in 
the  petitiM  that  a  tender  of  such  logs  was  made 
in  accordance  with  the  terms  of  Buch  contract, 
which  was  copied  Into  and  made  a  iiart  of  such 
pedtioB,  were  snAcitnt.  on  exceptioa  thereto, 
ta  admit  proof  that  aoch  eoatract  had  been 
compiled  with  by  plaintiff. 

2.  An  objection  toat  the  petition,  In  an  action 
flor  breach  of  eoatract  to  accept  oertalo  saw 
loga  oB  dellTery,  centalna  no  allMation  that 
such  timber  waa  scaled  aa  required  oy  the  con- 
tract In  qnestion,  should  have  been  set  up  hy 
pin,  and  not  by  exception. 

&  U  here  the  petition  alleced  the  cost  of  cut- 
ting certain  saw  legB  pn  1,000  feet,  the  mvtr- 
age  price  per  1,U00  feet  that  defendant  agreed 
to  paytherefor,  and  plaintiff's  profit  thereon 
per  1,000  feet,  sacfa  aDeged  profit,  being  certain 
and  dafintte,  omrtltated  a  pn^er  aMsaura  of 


damages,  tat  an  aetiaa  tot  bieadi  eC  caateact  to 
accept  such  logs  oa  dellTeir. 

4.  Plaintiff  was  not  entitled  to  recover  for  iar 
terest  paid  on  notes  due  defendant,  and  the  coat 
of  feeding  and  ourlng  for  idle  teams,  aa  daa^ 
ges  Cor  BOefa  breach  of  eoatmct. 

Appeal  from  district  oonrt;  Harris  county; 
John  G.  Tod.  Judge. 

Action  by  tbe  Sabine  Tnxa  Company  agatnst 
M.  T.  Jones.  Prom  a  Judgment  dismissing 
the  action,  on  sustaining  certain  special  ex* 
cepUona  to  the  petltlmt,  phUntiff  appeals. 
Keversed. 

Oreer  ft  Greer  and  Jonea  &  Gamettp  Cor 
appellant  Ford,  Stone  &  Fovd  and  Hotcbe- 
son,  Canqibell  A  Sau%  tar  apptilaa. 

FLY.  J.  Apodlaat  aoad  to  neaw  at  a»> 
pettee  damages  arising  from  tha  tanacfe  of  a. 
certain  contract,  under  which  certain  pine 
logs  were  to  be  furnished  fay  appellaat.  and 
paid  for  by  appellee,  ^wdal  exceptlMia  to 
tbe  petition  woe  snrtalaed,  and,  appeOaat 
declining  to  amend,  the  salt  wa*  dismi— a, 
Tbe  first  part  of  the  contract  set  o«t  the  aate 
ot  certahL  huxls  by  appdlant  to  appeUes^  fea 
which  promissory  notes  were  given  by  a^- 
ptilee,  and  that  Is  followed  hy  pravtalons: 
rrbe  said  Sabine  Tram  Company,  Cor  the 
purposes  and  conoideratloaa  herein  named, 
hereby  contracts,  obligates,  and  binds  its^ 
to  deUver  to  the  said  M.  T.  Jones  or  his  ar- 
dor, at  the  log  boom  at  the  Sabine  Tram  QmB' 
pany.  In  the  S^ne  river,  at  tbe  upper  aad. 
and  Including  the  upper  half  of  A.  Qilmer's  log 
boom,  the  same  being  the  nsaal  scaUag  ptoee 
of  said  Sabine  Tram  Compaay  at  tbe  town 
of  Orange,  In  Orange  oooaty,  T«ae»  pt» 
vlded  U»t  Bbould  the  aald  M.  T.  Joaes  or  his 
antborlzed  agent  request  that  said  laga^  or 
any  part  thereof,  not  already  deUvcsed  at  the 
first-named  place;  be  deli  vend  at  the  lag 
boom  ef  the  Orange  Lomber  Cwapaay,  about 
five  milea  above  the  town  of  Orange;  be 
Orange  Coun^,  Tezaa,  on  the  Bablne  rivw. 
tben  tbe  same  shall  be  dellverad  as  reqmst- 
ed  within  a  reasonaMe  time  after  audi  re- 
quest—six million  of  {9,000j00(fi  feet  anm> 
In  monthly  lastallnugita,— prarlded,  hew- 
ever,  the  said  M.  T.  Jones  shall  not  be  nqnlr- 
ad  to  receive  more  than  one  and  one-half  mU- 
lions  of  feet  on  this  contract  during  aay  ene 
nonthi-^f  aound  pine  aaw  logs,  of  averai^ 
quality,  as  they  eoase  from  the  lands  Ihto 
day  purdiaaed  by  said  BaMae  Ttant  Omniia- 
ny  from  BL  T.  Jmae%  oe  Crem  adjtaceat  lan^ 
and  of  Kich  lengths^  as  near  as  may  be  pos- 
sible, ss  mar  be  fron  nme  to  tine  etAeort 
by  the  aald  1/L  T.  Jonea.  prwMad  said  orders 
are  made  at  leaat  thirty  (SO)  days  befwe  te 
date  of  the  delivery.  Bald  logs  are  to  be  ee- 
timatcd  and  measured  according  to  the  rate  e< 
log  scaling  or  measorawnt  now  m  nee  fay 
log  and  sawmill  men  at  the  town  of  Oraagct 
in  Orange  county,  Texas.  And  the  said  ^ 
T.  Jonea  agrees  to  pay  for  aald  toga  In  Uw 
manner  hereinafter  stated,  at  the  faOowtag 
prlceai  tIil:  Logs  10  ta  U  InahiB  In  itiama 
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«er,  ftom  13  to  24  teet  lonft  at  Ite  tmte  oC 
iHXW  per  thousand  feet,  but  of  logs  of  these 
^menslons  and  price  he  Is  not  to  receiTe 
mora  tiian  8  per  coit  In  feet  of  the  entire 
«nionnt  deUvered:  1o0B  13  Inches  In  diameter, 
and  over,  tma  13  to  ai  feet  laag,  fS.OO  per 
thousand  feet;  logs  18  inches  In  diameter, 
and  over,  from  26  to  84  ffeet  long,  96.00  per 
ttiousand  feet;  logs  18  inches  in  diameter, 
and  over,  and  86  feet  long,  $7.00  per  thon- 
sand  feet  It  is  farther  agreed  ttaa^  In  addi- 
tion to  the  above-stlpidated  six  mllUons  of 
feet,  the  said  M.  T.  Jones  may,  at  his  option, 
order  an  amount  of  like  sixes  and  dimensions 
as  Bt>ove  stated,  not  to  exceed  six  millions  of 
feet  per  annum 'more  (not  more  than  tloee 
per  cent  in  feet  of  this  as  well  as  of  the  first- 
named  tax  mllllmiB  of  feet  shall  be  of  logs  10 
.and  11  Inches  In  diameter,  and  not  less  than 
12  or  more  than  24  feet  long,  denominated, 
"94.00  per  thousand  feet  long*);  the  same  to 
be  paid  for  at  same  rates  and  In  the  same 
manner,  except  that  the  logs  12  Inches  In 
dtame^  and  over,  from  13  to  24  feet  long, 
coming  under  said  option  orda*,  shall  be  paid 
Utr  at  the  nte  of  fS.26  per  thousand  feet. 
Orange  log-ficale  measure;  and  the  said  M. 
T.  Jones  shall  notify  the  said  Sabine  Tram. 
Company  durhig  the  nMHith  of  January  of 
•ea<di  year  of  the  amount  of  logs.  In  feet 
Orange  scale  measnre,  he  wlU  take  during 
the  year,  of  said  option  logs,  enept  this 
year,  which  notice  shall  be  given  as  soon  aa 
practicable  after^  Oils  date.  It  is  further  atlp* 
nlated  and  agreed  that  at  the  end  of  each 
month  the  party  of  the  second  part  to  this 
contract  «r  Its  anthoilsed  agent  for  this 
IHirpoae  acting  for  it  after  this  contract  goes 
Into  effect  and  until  the  same  is  executed  or 
terminated,  shall  rend«  to  the  said  M.  T, 
Jones  or  his  antborised  r^resentatlve  a  full, 
correct  and  accurate  account  and  statement 
of  the  number  of  teet  of  log-scale  measnro- 
ment  and  of  titie  dimensions  and  prices,  of  all 
the  logs  which  have  been  furnished  l^y  said 
Sabine  Tram  Otnnpany  under  this  contract 
to  the  aaid  H.  T.  Jones  or  his  iwder  daring 
month,  and  also  a  fnll,  accurate,  and  cor- 
rect Btatonent  under  oath,  of  all  logs  and  the 
number  of  feet,  Ic^-scale  measure,  cot  of 
said  lands,  so  sold  by  M.  T.  Jones  to  said 
Sabine  Tnm  Company,  during  said  month; 
and  at  the  eoA  itf  each  month  the  parties  to 
tAis  contract  or  their  anthoriaed  agents  for 
this  purpose,  shall  haTC  a  settlnnent  of  all 
aoeounte  between  them  by  reason  of  the  mat- 
ters of  this  contract  not  preriously  settled 
between  them;  and  upon  such  settlement  the 
said  H.  T.  Jones  shaU  credit  the  said  notes  of 
the  said  Sabine  Tram  Company,  In  the  order 
in  which  they  faU  dne,  with  $2.00  per  tfaou- 
aand  feet.  Oran^  log^scale  measure,  and  at 
the  rate  for  each  fractional  part  thereof,  for 
all  logs  so  deUvered  by  tbe  said  party  of  tike 
aecmid  part  to  said  par^  of  the  flnt  jurt  or 
his  order,  during  said  montb,  in  accordance 
with  tbe  team  and  conditions  of  this  con- 
tract; and  tbe  balance  that  may  be  due  the 


aald  party  of  the  aecoid  part  after  entering 
aaid  eniat  tm  said  note  or  notes  shaU  tie  ttq- 
nldated  by  the  aald  M.  T.  Jonea,  gtrlns  bis 
notes,  negotlaUe,  thertfor,  to  the  said  Sabine 
Tnun  Company,  In  two  equal  amounts*  pays- 
bie  in  thirty  and  sixty  days  fkom  HMe,  la 
lawful  money  of  the  United  Statea  of  Amer- 
ica. And  It  la  her^  further  agreed  that 
at  each  monttUy  setOemoit  the  said  Sabine 
Tram  Company  shall  pay  to  the  aald  M.  T. 
Jones,  or  his  representatlYe,  the  sum  of  one 
and  "/lo*  (91>50)  dollan  per  thooeand  feet 
and  at  that  nte  for  each  fractional  part  there- 
of for  all  logs  and  timber  cut  or  talcen  off  eC 
said  lauds  hereinbefore  described,  sold  by 
said  M.  T.  JtHies  to  said  Sabine  ^^am  Com- 
pany of  this  date,  which  have  not  beoi  ddlT- 
wed  by  aald  Sabine  Tram  Company  to  said  M. 
T.  Jones  or  bis  order.  Tbe  said  par^  of  tbe 
second  part  Is  to  fnndifti  a  reliaUe  and  com- 
port man  to  scale  and  measure  said  logi, 
and  keep  the  account  at  tiie  aame  at  tbe  boom 
where  tbey  are  delivered,  the  wages  and  ex- 
penses of  the  same  to  be  paid  by  ssld  party 
of  the  second  part  And,  should  the  said  M. 
T.  Jonea  at  any  time  so  derire,  be  may.  at 
his  own  expense,  provide  a  man  who  ahsD 
r^reaent  him,  and  tbe  two  so  employed  shaU 
act  together  in  scaling  said  logs  and  ke^dng 
said  statement  of  accounts,  i»OTided,  If  the 
two  parties  so  appointed  by  tbe  partien  at  the 
first  and  second  part  to  this  omtnct,  to  scale 
said  logs  and  keqp  the  eatlmatea  and  accounts 
thereof,  fall  to  agree  tn  any  matter  or  mat- 
ten  regarding  the  same,  then  and  in  that  case 
the  said  M.  T.  Jonea  and  tiie  preeld«it  of  tbe 
Sabine  Tram  Company  stiall  select  a  thlid 
man,  to  whom  shall  be  referred  for  dedaloo 
and  adjustment  aU  pointe  of  dlffnokce  re- 
garding said  scaling  measurement,  estimates, 
and  accounts  between  the  said  scalers." 

It  was  alleged  In  the  petition:  rrhat  tn 
accordance  with  said  contract  this  plaintiff 
has  done  and  performed  all  the  terms  and 
conditions  Oier^  incumbent  upon  It  snd 
has  ever  been  ready,  aUe,  and  wilUng  to*  so 
perform  all  ito  said  obligations  ther^  stipu- 
lated; and.  In  pnnuance  and  under  the  tenns 
thereof,  the  plaintiff  did  run.  float  snd  tender 
the  delivery  of  said  six  millions  feet  st  the 
place  so  stipulated  in  said  contract  for  the 
year  1894,  in  that  on  March  10,  1804.  h 
notified  the  aald  defendant  that  it  had  Is 
what  waa  known,  as  the  'A.  GOmet's  Boom.* 
in  Sabine  rivor,  near  the  town  of  Oran^. 
ready  fbr  d^very  for  the  month  of  MardL 
one  mlllltm  and  five  hundred  thousand  teet 
of  pine  logs,  and  then  and  there  served  notice 
In  writing  upon  the  defendant  that  such  1.- 
600.000  feet  of  pbie  logs  waa  so  ready  tat 
delivery  and  acceptence  by  defendant;  hot 
that  the  defendant  wholly  disregarding  tiie 
terms  of  the  said  contract  failed  and  refmed 
to  accept  the  aald  deUveiy,  and  Ignored  ^aia- 
tlff'a  said  noUc&  That  again,  on  Ifareh  30. 
1894,  In  accordance  with  said  contract,  plain- 
tiff tendered  to  defendant  at  the  place  itoslg- 
nated  In  said  contract  1.1500,000  feet  of  said 
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pine  logs,  and  notified  the  defendcdtt  thereof 
In  writing  of  snch  dellT^y;  bat  the  defendant 
again,  wholly  disregarding  the  tenna  and 
oonditloni  of  his  aforesaid  oUlgatlon,  failed 
and  refused  to  accept  said  pine  logs  so  tendefr 
ed,  hut  wholly  failed  and  refused  therein. 
That  again,  in  compliance  with  Its  said  con- 
tract, the  plaintiff,  on  April  13, 18&1,  tendered 
to  the  said  M.  X.  Jones  1,500,000  feet  of  pine 
logs  as  for  delivery  under  the  conditions  of 
said  contract  for  the  month  of  April,  1894, 
and  again  notified  the  said  defendant  of  Its 
said  readiness  and  tender  of  said  lo^  at  the 
place  designated  In  said  contract,  and  at 
said  time  served  defendant  with  written  no- 
tice thereof,  and  with  written,  notice  that  it 
was  being  damaged  by  his  refusal  to  accept 
and  pay  for  said  logs;  but  the  defendant, 
wholly  disregarding  the  terms  and  obligations 
of  his  said  contract,  failed  and  refused  to 
accept  and  pay  for  said  logs.  Tliat  again, 
on  May  10,  1^1,  the  plaintiff,  In  accordance 
with  the  obligations  so  stipulated  In  the  said 
contract,  made  tender  of  delivery  of  1,500,000 
feet  of  pine  logs,  and  again,  in  writing,  noti- 
fied the  said  defendant  of  said  tender,  and 
of  the  damages  accruing  to  plaintiff  by  rea- 
son of  defendant's  failure  and  refusal  to  ac- 
cept and  pay  for  the  same;  hut  the  defend- 
ant, wholly  disregarding  the  terms  and  obli- 
gations stipulated  in  the  aforesaid  contract, 
faUed  and  refused  to  accept  the  said  1,500,- 
OOO  feet.  That  again,  on  June  6,  1894,  In  ac- 
cordance with  the  terms  and  stipulations  of 
said  contract,  the  plaintiff  tendered,  at  the 
place  of  delivery  stated  Id  said  contract,  1,- 
500,000  feet  of  pine  logs  in  accordance  with 
the  tmns,  stipulations,  and  conditions  of  the 
said  contract  to  the  said  defendant,  and  again 
notified  the  said  defendant,  in  writing,  of 
anctx  tender;  bnt  that  the  defendant,  wholly 
disregarding  the  aforesalc  terms  of  his  said 
contract,  failed  and  refused  to  accept  snch 
delivery,  and  failed  and  refused  to  pay  for 
the  aforesaid  logs.  That,  by  the  last  tender 
of  such  delivery,  the  aggregate  quantity  of 
logs  so  tendered  to  the  said  defendant,  up  to 
and  Including  June  6,  1894,  amounted.  In  the 
aggregate,  to  the  quantity  of  six  millions  feet 
of  said  pine  logs  for  said  year  of  1894; 
and  the  defendant,  In  violation  of  the  terms 
and  conditions  so  stipulated  in  the  said  con- 
tract, has  failed  and  refused  to  accept  the 
said  six  millions  feet  of  pine  logs,  or  any 
imrt  thereof,  and  has  refused  to  pay  for  the 
»ame,  or  any  part  thereof,  and  tiaa  ignmred 
all  of  said  plalntltTs  notices  of  Its  ability, 
readiness,  and  actual  tender  of  delivery  of  the 
said  pine  logs  as  hereinbefore  alleged,  there- 
by and  therein  committing  a  breach  of  the 
«>ntract  between  said  defendant  and  this 
plaintiff,  to  Its  damage  In  the  sums  here- 
inafter averred.  That,  of  the  quality  of  logs 
so  tendered  by  this  plaintiff  to  the  defendant, 
lew  than  three  per  cent  thereof  were  of  the 
fc^wlng  dimensions,  to  wit:  10  to  11  in- 
cbM  in  diameter,  and  from  12  to  24  feet  loi^. 


That  all  the  other  logs.  Including  more  than 
97  per  cent  thereof,  so  actually  tendered  for 
delivery  to  the  defendant,  were  logs  averaging 
12  inches  In  diameter  and  over,  and  12  to  24 
feet  long,  and  were  logs  averaging  18  ln<dies 
In  diameter  and  over,  and  from  26  to  34  feet 
long,  and  logs  18  inches  In  diameter  and 
over,  and  36  feet  long." 

The  following  ^c^tlons  to  the  petition 
were  sustained:  "Aa  to  the  1,600,000  feet  al- 
leged by  plaintiff  to  have  been  tendered  In 
each  of  the  months  of  March,  April,  Uay, 
and  June,  1894,  and  the  alleged  tenders  made 
In  1806,  defendant  demurs,  and  says  that 
the  allegations  of  tender  and  the  facts  upon 
which  the  tender  is  claimed  do  not  constitute 
a  tender  upon  the  contract  between  plaintiff 
and  defendant,  made  a  part  of  plalntut's  said 
original  amended  petition,  and  the  same 
shows  on  Its  face  that  It  was  not  a  compliance 
therewith,  because  there  Is  no  allegation  that 
the  saJd  timber  was  scaled  as  required  by 
t^e  said  contract,  and  as  was  customary  la 
the  d^lvery  of  timber;  wherefore  they  say 
the  said  petition  Is  wholly  insufflcl^t  for 
plaintiffs  to  base  a  recovery  on  defendant's 
refusal  to  accept  said  timber  here  pleaded  to 
have  been  tendered  to  him,  of  which  de- 
murrers defendant  prayu  the  Judgment  of  the 
court."  "To  so  much  of  the  allegations  of 
plaintiff's  petition  as  sets  up  a  net  pn^t  of 
$1.82  per  thousand,  aggregating  the  sum  of 
$10,920.  do  not,  under  the  facts  alleged  by 
plaintiff  in  this  case,  constitute  a  proper 
measure  of  damages,  and  is  wholly  inconsist- 
ent with  the  other  facts  alleged  therein,  and  of 
this  they  pray  Judgment  of  the  court"  "So 
much  of  said  petition  as  sets  up  and  claims 
the  sum  of  f760.60  as  interest  paid  on  notes 
due  1^  plaintiff  to  defendant  is  not  a  proper' 
element  of  damage,  and  they  demur  thereto, 
and  say  that  the  same  should  be  stricken  out, 
and  of  this  they  ask  the  Judgment  of  this 
court"  "So  much  of  said  petition  as  sets 
up  the  feed  sui^lled  to  idle  teams  during 
July,  August,  September,  and  to  the  4th  day 
of  October,  1894,  of  $1,117.49,  and  of  $^. 
wages  paid  employes  for  feeding  said  teams, 
and  $38,  for  boarding  employ^  in  caring  for 
said  teams,  is  not  a  proper  element  of  damage 
In  this  cause,  and  same  are  remote,  and  not 
the  natural  or  proximate  result  of  the  refusal 
complained  of  against  this  defendant  and  of 
this,  its  demurrers,  defendant  asks  the  Judg- 
ment of  the  court,  on  each  and  all  of  same." 

We  are  of  the  opinion  that  It  was  error  to 
sustain  the  first  two  exceptions  above  copied. 
It  is  reiterated  in  the  petition  that  a  tender 
of  the  logs  was  made  in  accordance  with  the 
terms  of  the  contract,  which  was  copied  into 
and  made  a  part  of  the  petition.  The  al- 
legations were  sufficient  to  admit  proof  that 
the  contract  had  been  compiled  with  by  ap- 
pellant and  the  point  attempted  to  be  reached 
in  regard  to  scaling  or  measurement  was  one 
that  should  havt  been  set  up  Iv^  plea,  aod  not 
by  exception. 
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The  FnUnx  on  ttae  exceptioB  u  to  tke 
nwaanre  of  damages  cannot  be  suHtMned. 
Wlxere  the  profits  to  be  realised  from  a  con- 
tract which  baa  been  breached  are  certain 
nd  definite^  tiiey  form  a  pnq^  mesance  af 
damages^  and  it  Is  onl7  tiioso  whldi  are 
qwculatlTe  and  centtngest  vbleli  cannot 
serve  as  a  basis  for  damages.  "Profits  are 
net  aidiided  tnm  reeorety  becsnsa  they  are 
VnOtB't  bnt^  whOL  eadnded.  It  la  on  the 
gronnd  that  there  are  no  alteria.  by  whldi  to 
eattmate  the  amount  with  the  certainty  on 
which  the  adjndicatloaa  at  courts  and  tiie 
finding  of  Jviea  sbonld  be  tesed."  Sedg. 
Dsn.  I  178;  GrUIn  t.  OolTar,  3»  N.  T.  480; 
Fmser  t.  Smelttnip  Qo^  9  Tex.  GIt.  App.  210, 
28  &  W.  wlwm  tha  qnesMon  Is  folly 
coMsd  and  aotliorltleB  cttsd.  In  this  can 
tbft  profltB  to  be  reallasd  are  eactaln.  and  dafi- 
InitCi,  not  depending  on  any  centlngencj. 
Appellant  alleged  that  tt  cost  it  pcr  1,000 
feet  to  cot  and  deliver  tiie  lops  to  appiileev 
who-  had  agreed  to  pay  an  areragt  smn  «t 
96.07  per  l^ifr  fset  for  tbe  logs  8«  deltperadi 
and  ttnt  Ha  loss  cb  ttw  logn  anaiiBtBd  to- 
ll^ per  1.000  feet  tt  wan  aBcsped  Otrnt 
many  of  ae  logs  vara  a  total  Isas  to  agpei' 
lant,  and  that  said  loss  waa  chargeable  to 
appellee,  and  as  to  thoaa  appellant  datmed 
and  would  be  entlHed  to  the  taH  conlmct 
(rlcSL  The  market  ralue  of  the  logs  which 
remained  to  appellant  after  bring  re  Cased  by 
appellee.  If  tiu^  had  a-  miskot  valns,  atenild 
be  oredltsd  on  tile  dalm  that  iqtpilUait  haa 
against  appcBce;  but  It  tbare  m  no  msstat 
valnoi  and  It  made  dne  efl!ort  to  sell,  ant  OA 
wtU,  any  portion  of  said  logs,  the  amvont  »■ 
ortvsd  t^lt  ala>ald  be-tha  <nily!  smn  for  wUiA 
appelleo  should  Imto  cndlt.  Leiwmstaln  r. 
Chappell.  ao  Barb.  UL  The  lesm  of  tUa 
nia  la  apparent,  for  If  tha  toga  had;  i»<  mar- 
kek  Ttfnei  and  eotdd  not  be  scdd  etc- any  smn, 
ttav  a  totid  loas  to  appeUaatv  and  ap- 
peUee,  having  tananfaed  his  contract,  sfaoBld 
be  oBmpelied  to  pay  the-  whole  fam;  bat  If 
they  had  a  market  valne,  or  If  they  had  no 
marlKt  ralne,  and  sales  wers  made  of  lliem, 
or  any  part  of  tbmn,  aypdlee  riHnld  have  the 
heaeftt  of  those  stuns. 

The  other  two  exceptlona  were  pn^wriy 
antalnsil. 

It  la  vaegcA  }ij  appcOee  that,  only  a  psrt 
of  the  exceptlona  having  been  snstalaed,  and 
othen  orer ruled,  sfveibait  shoold.  have  pw- 
ceeded  to  trial  on  what  remained,  and  had 
llie  actton  of  the  court  mlvwed  on  anappeal 
fhnn  the  Judgment  lendered:  aMr  trial,  and 
be  cHiss  the  case  of  (yNcal  r.  Bank,  64  Tex. 
Ms,  to  sustain  the  contention.  In  that  case, 
howerer,  after  the  exceptlona  wars  onatalned, 
there  remained  aUegatlons  that  would  hare 
MQViorted  a  Judgment,  while  In  tUs.  da- 
mnrraa  having  been  sustained,  Owre  was 
nothing  left  upon  which  to  bass  a  Judgment. 
There  remained  no  cause  o£  acdon.  Tbs 
Judftmsnt  will  be  rereEsad,  and  tha  eanae  la- 
manded. 


DUMAS  V.  MISSOURI,  K,  A  T.  RT.  CO.  OP 
TBXAS. 

(Court  of  avU  Aipesls  of  Texas.    Dee:  IS 
1807.) 

CaHHIIHB— iNiUKT  TO  PASSENOBB^NSOUSaSCCS  OV 

Fellow  Passbnobb. 

1.  BTidence  that  plalnti£t  wao  was  a  paasn- 

ger  on  defenduit's  train^  endeavored  to  raiM 
the  car  window,  but,  failing,  a  stranger  to  her. 
and  presQuiptiTdy  a  passenger,  of  his  own  mo- 
tim  raised  the  window,  buc  not  qvHc  Ugb 
enough,  and  in  cooaeiiaence  it  sndaMklr  Ml 
with  considerable  force,  and  painfoUy  Injured 
plaintiff's  band,  which  sue  placed  there  witiioat 
neticinK  to  what  height  tbe  window  had  been 
raisedt  will  sustain  a  Tudicf  that  the  aeddeac 
was  dne  to  the  man's  failace,  withont  faolc  •( 
defendant,  to  raiae  the  window  hi^  enough  to 
.  reach  the  eateh,  whldi  would  have  prevented 
It  falling. 

2.  In.  an  action  to  recover  for  pcnoaal  iw- 
juriea  received  by  a  passenger  on  defendast':! 
ttnin,  the  hnrden  of  proof  is  on  plaintiff  to  show 
that  the  Injuries  were  caused  bv^  the  ae^ixenee 

.  of  defendant's  agents,  servanti^  w  smplagifio. 

Appeal  from  district  cour^  fiodcwall 
county;  J.  E.  Dlllard,  Judge. 

Suit  by  Carrie  A.  Dumas,  next  friend, 
against  the  Missouri,  Kansas  &  Tczaa  Rail- 
way Oompany  of  Texas.  Prom  a  Jndgmoit 
for  defendant,  plalntUT  appeals.  Afltrmed. 

L.  W.  Wllkenoa  and  Word  ft  Chactta^ 
tor  appeUant  W.  a  Jeneii  T.  S.  Millar, 
and  MarahaU  Xhomub  for  appnllim 

aOlFHllNBk  This  appenl  la  tnm  a 
vmUet  and  jadgawnt  denying  a  laciwou 
of  damagw  elalmcd  la  bdialf .  of  Gnnfe-  A. 
Dumaa  ml  aecomrt  of  porsaaal  Ininrtaa  m- 
cslnd  by  bar  nditla-  a  yaasower  eat  m9  af 
mtpaUea'a  tratna.  Sha  hsanled  tte  tnta  at 
BockwalL  toe  DaUaa^  and,  taUac  har  aant 
mar  toe  wladvw,  nndertoofc  to  ntoa  K 
but  failed  to  do  sa  Thereupon  some  gen- 
tlemag,  who  waa  a  stranger  to  h«r.  and  pra* 
sumptlvely  a  passenger,  of  bis  own  nwtton 
raised  the  window,  but,  as  flie  arldanes 
tends  to  abow.  failed  to  nlae  tt  high  eBoogh. 
and  In  coaaaqnence  It  soon  and  snddanly 
fell  with  conaideraNe  force,  and  caught  and 
painfully  Injured  her  hand,  which,  aeratd- 
tnr  to  her  maion,  had  nncoaaaloarir 
placed  theae,  withont  noUdas  to  nAat 
height  thr  wladaw  hac  been  i  alaad.  It  la 
glalni  that  aba  tmalad  tha  Mraage  geafle- 
man.  enthwly  to  properly  natoe  tba  wladow 
tor  hw,  and  tba  asMsaca  anrtatna  Jw  ver^ 
diet  to  tba  finding,  that  the  aeddMit  waa  dne 
to  hla  faUnre^  withont  faidt  on  tha  pert  af 
appellee,  to  raise  the  window  oaah  ta^ 
eaongb  to  reach  the  cateh,  wUch  wvold 
have  prevantad  Ito  falling.  The  avhleuw 
not  only  tended  to  show  that  the  awMew 
was  Uina  dna  to  the  act  af  oaa  for  wtaoaa 
oondnct  appeDea  wu  to  no  way  wajanalMe. 
bat  It  alao  raM  tta  laaae  af  ooBtdbatoav 


Digitized  by 


BIOKElt  NAT.  SAKK  v.  WOWS. 


909 


neelifience  on  the  part  dC  appellant,  both  itf 
-wUch  deteoMd  wen  ideaded.  We  therefoie 
ovMTDle  the  first,  second,  third,  fourth,  and 
nixth  aaalgnments  of  error,  complal&la^  of 
ttae  BnbmlBaUin  of  these  two  lasuea.  In  effect, 
l>«csiiae  not  raised  by  the  testimony.  The 
oliaree  of  the  conrt  properly  tanpoaed  the 
Irarden  of  proof  on  appellant  of  showing 
tliat  the  biJnrleB  conqflaloed  of  were  caused 
b7  the  n^seoce  of  the  agents,  serrantt, 
or  employes  of  the  railway  company,  and 
we  consBqnently  overrule  the  fifth  aaslsn- 
ment.  The  remalntais  aaslgDmeBts  tthe  ser- 
«iKth  amd  Blirhtti)  complain  of  Oie  oHUfa  re- 
fusal to  Kisnt  spednl  charges  requested  by 
appellant  Bnt  we  are  of  i^Inlon  that  all 
tlie  taBDSB  raised  by  ttie  pleadings  and  erl- 
Aenee  were  fidly  and  fairly  submitted  1b 
tbe  charges  Uvea.  We  benoe  oremde  these 
nnslgnments.  And  BflBrm  tbe  Judgment 


BICKEB  NAT.  BANK  BBOWN. 
■fOoort  of  CItU  ▲ppeals  of  Texas.    Dec.  24, 

xssn.) 

AOTIOH  oa  NOTB — BUHIUUI  OV  pROOF— FLBADtNO 
— Bt1DB!70B— 84LK— WaHRAHTT— 
RSTIBV  ON  Appiai. 

1.  In  a  suit  en  notes  indorsed  in  blank  to 
plaintiff,  the  harden  is  on  defendant  to  allege 
KDd  prove  lacli  of  good  faith. 

2.  In  a  suit  on  notes  indorsed  in  blank  to 
plaintiff,  an  answer  that  there  was  breach  of 
warranty  on  the  property  for  which  the  notes 
were  aiTen,  and  that  they  were  transferred  to 
plaintiff  after  maturity,  and  that  the  Indorse- 
lueut  was  fictitious,  is  sufBcient  to  let  in  proof 
of  failare  of  consideration. 

S.  Xbe  hitrodnction  oC  notes  properly  to- 
il ened  makes  a  prima  fade  ease,  in  a  suit  there- 
on. 

4.  In  a  salt  on  notes  indorsed  in  blank  to 
plaintiff,  a  letter  from  the  payee  to  the  maker, 
written  after  the  date  of  the  Indorsement,  Is 
inadmissible,  where  there  is  so  evidence  ttiat 
plaintiff  anthorlzed  or  sanctioned  the  writing 
of  said  letter,  or  linew  tliat  It  had  "been  writ- 
ten. 

5.  Ihe  fact  that  one  party  to  a  suit  liad  serv- 
ed apon  the  ottier  party  a  written  notice  to  pro- 
dace  eertahi  letters  at  the  trial  will  not  an- 
thoriBe  aneh  party  to  hitsodnne  them  hi  erl- 
dence  ever  the  ob^eiAlaB  e£  the  party  who  swrad 
the  notice. 

G.  A  letter  head  of  one  corporation  is  not 
adodsBiUe  uainat  another,  to  prore  that  the 
Bameperson  is  an  officer  in  both. 

7.  Wiiere  it  is  evident  from  the  findingB  of 
a  court  in  a  trial  without  a  jury  that  its  con- 
clnsloa  waa  abased  an  erldeace  which  should 
have  been  exdnded,  the  judgment  wiU  he  re- 
versed. 

8.  A  person  who  bnys  Eoods  opon  a  warranty, 
and  who  is  given  ea  <qiportnnlty  to  examine 
them,  is  estopped  from  afterwards  claiming  re- 
lief for  a  defect  in  the  Koods  only  when  such 
defect  could  have  been  discorered  by  a  proper 
examination. 

Appeal  from  Elllis  county  court;  J.  0. 
Smith,  Judge. 

Suit  by  the  Bicker  National  Bank  against 
William  H.  Brown.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Beversed. 

JSherrod  A  Singleton,  for  appellant  Cfaas. 
L.  Edwards,  fur  appellee. 


BAINEY,  J.  This  was  a  suit  try  appellant 
to  recover  on  ftwr  notes  executed  I9  appel- 
lee to  the  Hynes  Boggy  Oompany,  and  In- 
dozsed  by  said  buBK7  compaii^  In  Uanlc, 
and  to  forecloBe  a  mortgage  lien  4»i  a  oer- 
tain  carriage  gtreo  to  secnre  the  payment 
of  said  notes;  the  same  having  tteen  exe- 
cuted for  a  part  of  the  purchase  price  of 
said  carriage.  Ai^ellee's  answer  alleged 
that  aald  carriage  was  sold  under  a  war- 
ranty, and  that  the  consideration  for  aald 
notes  had  failed,  and  "that  aald  notes  were 
traiaferred  1»  plaJntUf  after  maturity,  and 
are  mbjaot  to  the  defenses  here  ideaded. 
Furthw.  that  the  plaintiff  herein  Is  not  the 
real  owner  of  said  notes;  tbaX  the  indorse- 
ment theceon  Is  Petitions,  and  made  tor  the 
yarpose  of  'prerentlng  this  defoidant  irou 
making  certain  just  and  legal  defenses  he 
haa  against  aald  nates,  wblds  would  defeat 
a  ncoTO7  thereon."  Tlie  answer  was 
sworn  to.  Tbe  case  waa  tried  before  the 
oenrt  wttfaont  a  jory,  and  Judgment  ren- 
dered for  «n>eUee  on  his  plea  of  f alltve  ot 
censhleratlen,  tnm  which  JudgmsU  this 
appeal  la  i>roaecBt»d. 

We  understand  from  tbe  aaalgnmeats  of 
eriDr  that  one  oontentton  of  appdlant's 
oonnsel  ta  Uiat  the  allegations  of  the  answer 
of  tbe  d^endant,  though  sworn  to,  were  not 
sufficient  to  put  the  plaintiff  on  proof  as  to 
the  genuineness  of  the  tndorsemoit,  and 
that,  as  Mid  Indorseraoit  was  in  blank,  the 
presumption  of  law  la  that  the  same  Is  genu- 
ine, and  made  contemporaneously  with  the 
cKecvtlon  of  tbe  aotoa;  that  annUnnt  Is  an 
Innocent  holder  of  aald  notes,  free  front  -sav 
vices,  and  the  court  erred  In  admitting  any 
etrldenoe  "tending  to  eatabUsh  a  failure  of 
oomdderatlon.  as  against  app^ant"  Xbe 
answer  does  Aot  attack  the  gennlnaieBS  of 
tlie  Indorsmuoit,  and  no  erldence  waa  la- 
troduoed  hy  defendant  tending  to  show  that 
the  indorsement  was  not  made  by  the 
Hynes  Bu|^  Company.  What  evidence 
was  introduced  was  for  the  purpose  of 
showing  that  said  transfers  were  made  aft- 
er asatnrlty,  and  tbat  iwpellant  had  .notice 
the  failure  of  cimslderatlon,  and  that  the 
notes  were  snbject  to  the  defuses  pleaded. 
The  appellant  holding  the  notes  Indorsed  In 
blank,  the  pveanmptlon  of  law  would  be 
that  It  was  an  Innocrat  holder  tar  Talne; 
and,  to  overcome  that  ^eaomptlon,  the  bur- 
den waa  Ml  defendant  to  plead  and  show 
that  the  notes  were  tranafarred  after  ma- 
turity, or.  If  transferred  b^ore  maturity, 
that  appellant  had  notice  of  the  vices  there- 
in, or  that  appellant  la  not  a  bona  fide  hold- 
er for  value.  The  answer  was  sufficient  to 
let  in  proof  of  tallure  of  conalderatlon, 
though  the  notes  were  in  the  hands  of  a 
third  party.  The  introdoctlon  of  the  notes, 
properly  Indorsed,  mode  a  prima  facie  case 
tor  plaintiff,  which  entitled  It  to  recover, 
unless  the  defendant,  by  legitimate  evi- 
dence, estabUafaed  the  defense  as  pleaded. 
BIvAm  t.  Bank.  81  Tex.  413,  19  &  W.  610. 
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The  appellant  complains  of  the  action  of 
the  court  In  permitting  appellee,  over  objec- 
tions, to  iotrocluce  certain  letters  written  by 
the  Hfues  Bnggy  Company  to  the  appellee, 
the  contents  of  which  tended  to  show  that 
said  buggy  company  was  the  owner  of  the 
notes  sued  on.  These  letters  were  written 
after  the  time  the  law  presumes  the  notes 
were  transferred  to  appellant.  There  Is  no 
evidence  showing  that  appellant  in  any  way 
authorized  or  sanctioned  the  writing  of  said 
letters,  or  had  any  knowledge  of  their  hav- 
ing been  written.  The  contents  of  said  let> 
ters  were  ei  parte  statements  of  the 
Hynes  Baggy  Company  that  would  bind 
said  company  if  it  were  a  party  to  the  suit, 
but  said  letters  could  not  be  introduced 
against  appellant  without  Its  being  shown 
that  It  authorized  or  sanctioned  the  same. 

Zt  Is  contended  by  appellee  that  these  let- 
ters  were  called  for  by  a  written  notice 
from  appellant  to  produce  them  upon  the 
trial,  "or  secondary  evidence  of  their  eon- 
tents  will  be  oCTered  by  the  plaintiff  here- 
in," and  therefore  appellee  was  authorized 
to  Introduce  them  as  evidence.  The  notice 
merely  placed  the  appellant  In  a  position 
to  use  the  letters  In  evidence  if  produced  on 
the  trial,  or  prove  the  contents  of  same  If 
not  produced.  This  right  the  appellant  had 
an  option  to  exercise,  or  not,  as  it  saw  prop- 
er; but  such  notice  did  not  confer  upon 
appellee  the  right,  over  objections,  to  Intro- 
duce evidence  that  was  otherwise  Incompe- 
tent. 

The  letter  head  showed  that  George  B. 
Ricker,  who  was  cashier  of  plaintiff  bank, 
was  also  secretary  and  treasurer  of  the 
Hynes  Buggy  Company.  This  was  admit- 
ted, over  objection,  to  show  that  said  Rlck- 
er  was  ait  officer  of  both  concerns,  npon 
which  appellee  based  the  theory  that  Bick- 
er, being  an  officer  of  the  buggy  company, 
was  bound  to  lake  cognizance  of  any  trans- 
action with  said  buggy  company,  and  that 
the  bank  was  charged  with  the  knowledge 
possessed  by  him.  The  letter  head  of  the 
buggy  company  would  be  evidence  against 
said  company,  if  a  party  to  the  suit,  but 
could  not  be  used  against  the  appellant. 
The  letter  head  stands  upon  the  same  foot- 
lug  as  the  letters  themselves.  There  being 
no  evidence  to  show  that  George  E.  Rlcker 
was  a  member  of  both  concerns,  we  do  not 
feel  called  upon  to  express  an  opinion  npon 
appellee's  contention  that  notice  to  George 
E.  Ricker,  as  a  member  of  the  buggy  com- 
pany, was  notice  to  the  bank.  It  Is  evident 
from  the  court's  findings  that  the  conclusion 
of  the  trial  court  was  based  on  the  letter 
head  and  the  contents  of  the  letters.  Such 
being  the  case,  the  Judgment  must  be  re- 
versed, though  tried  by  the  court  without 
the  Intervention  of  a  Jury. 

It  Is  Insisted  by  appellant  that,  under  the 
warranty,  appellee  had  the  privilege  of  ex- 
amining the  carriage  before  making  the 
cash  payment  or  executlnc  tbe  uotea,  and 


that  by  reason  thereof  he  la  estopped  from 
pleading  a  failure  of  consideration.  Hie 
terms  of  the  warranty  are:  "This  Job  Is 
guarantied  as  per  attached  speeiflcatlons. 
and  is  also  warranted  to  be  as  well  bnUt 
and  as  substantial,  as  a  MUler  or  Cunning- 
ham carriage.  The  cash  payment  Is  to  be 
deposited  in  an  Ennis  bank,  subject  to  the 
arrival  of  the  Job,  and  its  compliance  with 
this  contract."  Opportunity  was  given  ap- 
pellee to  examine  the  carriage  according  to 
the  terms  of  the  warranty;  and  If  the  de- 
fects, If  any,  were  apparent,  or  could  have 
been  discovered  by  proper  examination,  thai 
appellee  Is  estopped  from  claiming  rdlef.  If. 
however,  the  defects.  If  any,  were  not  appar- 
ent and  could  not  have  been  dtscovoed  by 
proper  examination,  then  appellee  would  not 
be  precluded  from  relief  npon  the  warranty. 
Manufacturing  Ca  v.  Griffin  (Tex.  Civ.  App.) 
40  S.W.  7S5;  Aultman  v.  McKinney  (Tex.av. 
App.)  26  S.  W.  207;  Harrow  Co.  v.  Martin 
(Ky.)  36  S.  W.  178.  For  the  error  of  the 
court  In  admitting  In  evidence  the  letter^ 
as  above  indicated,  the  judgment  la  cevers- 
ed  and  the  cause  remanded. 


HARTFORD  FIRE  INS.  C».  v.  CLATTON. 
(Ccurt  of  Civil  Appeals  of  Texas.    Dec  11. 
1897.) 

Ins  c  RANCH— C'>smTios8  or  Polict— Waivse. 

1.  A  clause  in  an  insurance  policy,  proTidio;: 
that  "tliis  entire  policy  shall  be  void  it,  witti 
the  knon-ledge  of  the  insured,  foredosnre  pnt- 
ceedingB  be  commenced  by  virtne  of  any  mort- 
gage," is  valid  and  binding. 

2.  A  clause  in  a  policy  of  insurance,  providinK 
that  "this  entire  policy  shall  be  void  if,  with 
the  knowledge  of  the  insured,  foreclosure  pro- 
ceedings be  commenced  by  virtue  of  any  mort- 
gage," is  not  waived  by  knowledge  on  the  pan 
of  the  company  of  a  mortgage  on  the  propertj- 
inanred,  which  they  knew  would  mature  dnriog 
the  life  of  tlie  policy. 

Appeal  from  Hunt  county  court;  W.  H. 
Ragsdale,  Judge. 

Action  by  John  B.  Clayton  against  tbe  Hart- 
ford Fire  Insurance  Company.  From  a  Judg- 
ment for  ndaintlC^  defendant  appeals.  Re- 
versed. 

Harris,  Btberldge  &  Knlgbt.  for  amdlanL 
Neyland  ft  Neyland*  tar  ajfiptSlm. 

RAINET,  J.  John  B.  Clayton,  anxUee. 
sued  the  Hartford  Fire  losurnnce  Company, 
appellant,  on  a  policy  issued  by  said  insur- 
ance company  to,  and  covering  property  be- 
longing to,  one  R.  N.  Bra^.  Hie  policy  con- 
tained a  stipulation  that  the  'loss,  if  any. 
was  payable  to"  appellee  "as  his  Interest 
might  appear."  Said  policy  further  contain- 
ed the  following  stipulation:  "This  entire 
policy  shall  be  void  If,  with  the  knowledge  of 
the  Insured,  foreclosure  proceedings  be  com- 
menced by  virtue  of  any  mortgage  or  deed  of 
trust."  At  the  time  of  the  Issuance  of  the 
policy  there  was  a  mortgage  existing  on  said 
property,  given  br  uld  Bragg  to  Hid  Gtay- 
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ton,  appellee,  whlcb  was  known  to  said  in- 
surance cMopany;  and  It  also  knew  that  the 
notea,  to  secure  which  said  mortgage  was  glr- 
en,  would  mature  during  the  life  of  the  pol- 
icy. The  property  Insured  was  destroyed  by 
fire.  A  few  days  before  tbe  Are,  appellee, 
Clayton,  brought  suit  against  Bragg  on  the 
notes  and  to  foreclose  the  mortgage,  of  which 
proceedings  said  Bragg  had  notice  before  the 
fire.  Said  Insurance  company  was  Ignorant 
tff  said  foreclosure  proceedings  until  after  the 
fire.  The  only  question  raised  In  this  case 
Is  whether  or  not  the  institution  of  the  fore- 
closure proceedings  under  the  facts  of  this 
case  avoided  the  policy.  The  clause  In  the 
policy  atipnlating  that  it  shall  be  void  if  fore- 
closure proceedings  are  instituted  by  virtue  of 
any  mortgage  or  deed  of  trust  Is  a  valid 
clans^  and.  If  breached,  the  policy  will  be 
avoided;  and,  in  order  to  be  relieved  of  such 
a  breach,  the  Insured  must  show  that  said 
clause  was  waived  by  the  Insurance  company, 
or  that  the  company  is  estopped  from  plead- 
ing tbe  same.  Tbe  fact  that  the  Insurance 
company  knew  that  the  notes  which  said 
mortgage  was  given  to  secure  would  mature 
before  the  termination  of  the  policy  does  not 
fiffect  said  clause,  and  cannot  be  construed 
to  be  a  waiver  of  same.  Tbe  weight  of  au- 
thority is  to  the  eCFect  that  knowledge  of  In- 
surance companies  of  the  existence  of  a  mort- 
gage will  not  prevent  a  forfeiture  where 
there  Is  a  breach  of  such  clause.  Titus  v. 
Insurance  Co.,  81  N.  T.  410;  Armstrong  v. 
Insurance  Co.  (N.  T.  App.)  29  N.  B.  991;  Quln- 
lan  v.  Insurance  Co.  (N.  T.  App.)  31  N.  B.  31; 
McKinney  v.  Insurance  Co.  (Ky.)  30  S.  W. 
1004;  Meadows  v.  Insurance  Co.  (Iowa)  17 
N.  W.  600;  Insurance  Co.  v.  Gottsmnn's 
Adm'rs,  48  Pa.  St.  151.  These  authorities  ac- 
cord with  our  views  as  to  the  prefer  «on- 
structlon  to  be  given  such  a  contract.  The 
case  having  been  tried  by  the  court  without  a 
Jury,  and  there  being  no  dispute  as  to  the 
facts,  tbe  judgment  of  the  court  below  Is  re- 
versed, and  Judgment  is  here  rendered  for 
appellant   Reversed  and  rendered. 


LA  MAETTER  et  al.  v.  DICKSON  et  al.i 
(Court  of  Ofvll  Appeals  of  Texas.    Dec.  18, 

1897.) 

Pakoi,  Oift  ot  LAifn— Improvrmrntb— GvinsNCB 
— AnMissiBiUTT— Statctb  or  Fkauds— Tkiai^ 
Adhissio:*  op  bspiMiTiovB — Hakhlbib  Bkbob 
— SpMine  Fbrfohmancb— RcxTs. 

1.  Plaintiffs,  to  whom  a  parol  gift  of  a  farm 
waa  made,  built  a  house  costing  $100,  several 
ODtbnildinxs.  additions,  fences,  etc.,  Id  all  cost- 
ing abont  10  per  cent,  of  the  value  of  tbe  farm. 
BHd,  the  improvements  were  permanent  and 
valnable. 

2.  A  defendant  cannot  complain  of  the  admls- 
slna  of  a  co-defendant's  ex  parte  deposition, 
where  it  was  limited  so  as  not  to  affect  defend- 
ant. 

3.  A  defendant  cannot  complain  of  the  admis- 
sion of  a  co-defendant's  ex  parte  deposition, 
where  he  afterwards  made  such  co-defendant 
his  own  witness,  and  proved  by  lUm  the  facts 
stated  In  the  deposition. 

1  Writ  of  error  <cranted  by  sapreme  court 


4.  AdmiBBion  In  evidence  of  a  qoltdahn  deed 
to  the  land  In  diBiute  execute  oy  one  plain- 
tiff-to  another  while  the  salt  was  pending  waa- 
harmless  error. 

5.  Where  a  wife  sn«d  to  establish  a  parofr 

f;ift  of  land,  her  husband's  declarations,  made 
n  her  absence,  after  her  rights  had  fully  ac- 
crued, are  not  admissible  against  her,  though 
he  had  resided  on  the  land  with  her,  and  had 
assisted  in  making  the  improvements  neceiiaiy 
to  consnnimate  the  title. 

6.  Where  plaintiffs  sue  to  enforce  a  parol  gift 
of  land.  It  is  proper  to  exclude  their  deed  to  an 
Interest  in  the  land,  made  to  their  attorneys, 
before  beginning  the  suit,  in  consideration  of 
the  services  to  be  rendered  in  recovering  the 
Und. 

7.  Improvements  may  be  snfficieot  to  take  a 
parol  gift  out  of  the  statute  of  frauds,  though 
their  Taloe  does  not  exceed  the  value  of  the  use 
and  occupation, 

8.  The  rents  due  from  a  trespasser  upon  a 
homestead  are  exempt  to  the  owner  thereof. 

9.  Where  co-owners  ousted  from  possession 
of  land  sue  to  establish  their  title,  and  for  rents, 
and  pending  the  Bult  one  of  them  qnitdalms  t(» 
the  other,  the  rents  ane  the  former  pass  to  the 
latter. 

Anwal  from  district  court,  Fannin  county:. 
B.  D.  McCIdlan,  Judge. 

Suit  by  Katie  E.  Dickson  and  her  faosbaDd: 
0.  H.  Dickson,  against  L.  C.  La  Master.  Jen- 
nie Walcott  and  others  were  made  parties  de- 
fendant Upon  the  death  of  Katie  B.  Dick- 
son the  salt  was  prosecuted  by  Ben  Walcott. 
aa  next  friend  of  Mark  Walcott  Dickson  and' 
another.  C.  H.  Dickson  filed  a  disclaimer. 
Judgment  for  plaintiffs,  and  defendants 
peal.  Affirmed. 

O.  A.  Carpenter,  Taylor  &  McGrady,  and 
Itidiard  B.  Semple,  for  appellants.  Gn»s  & 
Gross  and  Hale  &  Hale,  for  appellees. 

STEPHENS.  J.  This  appeal  Is  from  a  Judg- 
ment establishing  a  parol  gift  of  land.  Tbe 
gift  was  claimed  by  Katie  Dickson,  wife  of 
Charles  H.  Dickson,  as  having  been  made  to- 
her  by  her  father,  O.  H.  Walcott,  about  the- 
tlme  of,  or  soon  after,  her  marriage,  which' 
occurred  In  November,  1890.  C.  H.  Walcott 
died  October  20,  1893,  leaving  a  widow  and 
several  children,  to  whom  (including  Katie) 
he  bequeathed  his  entire  estate,  and  naming 
L.  C.  La  Master  as  independent  executor  of 
his  wlU.  At  the  time  of  the  alleged  gift  the 
land  had  already  been  rented  to  Tom  Wil- 
liams for  the  year  1891,  and  consequently 
Dickson  and  wife  did  not  take  possession  un- 
til January,  1892.  They  remained  in  posses- 
sion, improving  and  cultivating  the  land,  till- 
November,  1893,  when  they  were  ejected  by 
La  Master.  This  suit  was  then  brought  by 
them  against  him.  and  afterwards  the  widow 
and  the  other  children  of  C.  H.  Walcott,  de- 
ceased, were  Included  as  defendants.  In  No- 
vember, 18US,  Katie  Dickson  died,  leaving  two 
minor  children,  Mark  Walcott  Dickson  and 
James  Dickson,  her  sole  descendants,  wbo 
were  allowed  to  continue  tbe  prosecution  of 
the  suit  by  their  uncle,  Ben  Walcott  ss  next 
friend.  Thereafter  C.  H.  Dickson  filed  a  dis- 
claimer, and  withdrew  from  the  case,  mak- 
ing 1189  a  qnltdalm  deed  to  his  ^UJdren. 
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triBl  by  jury,  after  <nc  mtBtrlal,  wu  fiiuAly 
had  In  Febrnary,  1887,  ttae  verdict  corerliig 
MTeial  coutroTerted  Issues  of  fact,  whlcb  are 
tfana  stated  In  appeUantaf  brief:  "a>  Did'Wal- 
cett,  by  BOf&elent  designation  and  descriptloo, 
glre  Katie  Dlclcaon  tbe  abstdnte  fee-simple  ti- 
tile  t»  any  inrt  and  to  all  o<  the  land  recov- 
eMdT  Or  did  he  not  glre  ber  only  a  limited 
anbseiTlent  right  or  Interest,  and  to  a  part 
only  of  such  land,  and  without  In  fact  suffi- 
ciently deslgnatias  the  land?  (2)  Did  Katie 
and  husband  take  or  hold  pmseselon  of  the 
land  upon  the  heUet  that  It  had  been  given 
her,  and  make  improvemeats  thereon  upon 
the  auth  cif  such  gift?  Or  did  they  not  take 
and  hold  possession  of  the  land,  and  put  the 
bQ|tr»vement8  thereon,  so  fftr  as  they  did  Im- 
prove H,  In  conslderatton  of  the  present  and 
expected  future  use  of  It,  and  wlt2)  notice  that 
WalMtt  had  not  and  would  not  give  her  the 
land  Itself?  (8)  Wbat  items  of  Jn^rovements, 
their  value,  permanency,  and  when,  did  Ka- 
tie Dickson  and  her  husband  put  upon  the 
land,  and  were  they  sufflcl^t,  when  taken  In 
connection  with  the  value  of  the  use  of  the 
land,  and  value  of  the  land  Itself,  to  take  the 
gift  out  of  the  statute  of  frauds?  (4)  Waa 
not  tbe  pasture  ^rt  of  the  land  recovered  a 
part  of  Waleotf  8  homestead  at  the  time  of  the 
alleged  gift,  and  up  to  his  death?" 

Resolving  all  conflicts  In  the  evidence,  of 
which  there  were  many.  In  favor  of  the  ver- 
dict, we  are  constrained  to  deduce  the  follow- 
ing conclusions  of  fact:  (1)  The  laud  In  con- 
troverey,  being  100  acres  or  more  {probably 
abowt  125  or  130  acres,  but  possibly  not  more 
than  100)  off  the  east  end  of  a  tract  of  over 
600  acres  In  Pannln  county,  upon  which  was 
the  'homestead  of  O.  H.  Walcott,  was  givm, 
alMut  tbe  year  1881,  to  Katie  Dlckaon,  by  her 
(kther,  who  owned  It  In  his  own  separate 
right;  anfli'tiiongh  the  gift  was  a  parol  one, 
H  was  nevertheless  absolote,  and  by  sufficient 
description  to  tubatantlaHy  Identi!^  the  very 
land  sued  for  and  described  In  the  pleadings 
and  Jodgment.  There  was,  however,  evidence 
tending  to  the  contrary,  and  particularly  evi- 
dence tending  to  show  that  no  gift  of  the  land 
itself  had  ever  been  made,  but  only  the  free 
use  and  enjoyment  thereof.  (3)  Dickson  and 
wife,  with  the  knowledge  of  the  donor,  took 
and  held  posseerion  of  and  improved  the  land 
upon  the  faith  of  its  being  a  gift  as  above 
found,  though  there  was  evidence  tending  to 
Bbow  that  they  occupied  and  Improved  It  In 
couHidemtion  ot  current  and  future  use  and 
BBjoymCTt,  vrlth  notice  that  no  absolute  gift 
had  been  or  would  be  made.  (3)  While  so  In 
possession,  and  In  the  l)ellef  and  assurance 
that  an  absolute  gift  bad  t>een  made,  the  fol- 
lowing Improvranents,  according  to  the  testi- 
mony of  C.  H.  Dickson,  which  wa«  In  the 
main  corroborated  by  his  wife,  were  made: 
"Bollt  one  house  on  t^e  place;  dug  a  pool; 
built  hc^  pasture  and  hog  house,  cow  pen, 
and  cow  bouse;  made  an  addition  to  the  bam 
and  stable;  built  a  chimney;  purchased  a 
mantelboard;  weather  boarded  the  main  raal- 


denoe  on  the  north  site,  east  and  west  ends: 
bou^t  wire,  and  ran  around  tbe  mam  part  of 
the  farm;  paid  for  Agging  a  cbtem;  grob- 
bed  the  stumps  out  of  about  40  acres  of  tbe 
land,  and  deared  Ave  acres;  traced  In  tbe 
frcort  yard;  set  ont  Shade  trees;  Mmowd 
up  a  pasture  luck  of  the  hoiiae,  and  boned 
tbe  Ivusfa;  and  dng  two  dltcbea,  and  biflt  a 
closet  on  tte  Inside  of  tbe  main  reMeaee; 
and  bnin  a  privy.  What  I  Ad  net  do  mysdC 
I  hired  done,  and  paid  fer  tt.  I  paid  raik 
and  Smith  t82.2S  for  bnlldli^  tlie  benae.  Tbe 
house  cost  me  In  vrork  and  material  IHMi 
The  chimney  cost  me  fSO  In  material  and  la- 
bor. Tbe  mantdboard  cost  rae  17.80.  ?%e 
cow  lot  and  faonee  and  hog  lot  and  house  coat 
In  work  and  labor,  168.  To  grub  tbe  4Q  acres 
and  dear  tbe  6  acres,  cost  me  ISO.  To  bnfid 
ttie  pool  cost  me  In  work  f25.  Imprareaeats 
and  material  on  bouse  cost  me  $25.  Improve 
ments  on  front  yard  and  deerlng  and  clean- 
ing np  back  of  the  bouse  coot  me  $1S.  Privy 
cost  me  ¥5.  Paid  for  wire  915.**  Ho'wever, 
the  testimony  of  several  other  MrHaesees  tend- 
ed strongly  to  rebut  this  erldenee  as  to  the 
extent,  character,  and  value  of  the  bnprore- 
ments,  and  to  reduce  the  aggregate  -aroomrt 
of  ¥350  or  $400.  as  testified  to  by  Dldcson  and 
wife,  about  50  per  cent.  Tbe  land  was  worth 
from  $25  to  $30  per  acre,  though  there  was 
evidence  tending  to  show  a  value  of  $40  per 
acre  or  more.  The  value  of  the  use  and  oc- 
cupation was  about  equal  to.  If  It  did  not  ex- 
ceed, the  value  of  the  Improvements  aa  found 
above,  and  clearly  In  excess  of  what  amid- 
lants'  testlmmy  tended  to  show  the  value  of 
the  Improvements  to  be.  We  coudode  that 
the  verdict  Is  sustained  by  the  evidence  In 
finding  that  the  improvements  were  perma- 
nent and  valuable,  the  value  thereof  being  In 
reasonable  proportion  to  the  value  of  the 
hmd,  to  wit,  about  10  per  cent,  of  sucti  value, 
and  enhancing  the  same  to  that  extent.  (4) 
The  evidence  was  not  such  as  to  require  a 
finding  that  the  pasture  portion  of  the  land  hi 
dispute,  which  was  Quite  an  Insignificant  part 
thereof,  waa  Inchided  within  Walcott^s  home- 
stead, though  it  tended  to  show  that  It  migbt 
possibly  have  been.  This  Issue  was  not.  bow- 
ever,  submitted  to  the  jury,  nor  did  appel- 
lants request  Its  submission. 

As  these  condusions  cover  all  the  contro- 
verted Issues  of  fact  as  set  forth  In  appd- 
lants'  brief,  which  were  fully  and  falrty  sub- 
mitted In  the  charge,  we  abstain  from  further 
findings  of  fact,  and  prooeed  to  Btate;  brMy. 
our  conclusions  of  law. 

1.  The  rnliog  first  complained  of  Is  that  of 
admitting  in  evidence  the  ex  parte  deposition 
of  B.  3.  Walcott,  one  of  the  d^endants  be- 
low. But  tbe  evidence  was  expressly  limited 
at  the  time  of  its  admission  so  as  not  to  af- 
fect the  other  defendants,  and  before  the  tri- 
al was  concluded  the  defendants  tbemsdves 
put  B.  J.  Walcott  on  tbe  stand,  and  proved  by 
blm  that  what  he  had  stated  In  this  d^Matttoa 
waa  true. 

2.  No  harm  could  reaaonaUy  have  reonlted 
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from  the  introdiKtlon  la  erldmce  of  tbe  qatt- 
dalm  deed  from  C.  H.  DtduHm  to  his  ehO- 
dren.  made  Febroary  12,  1897,  to  wtUeb  ml- 
\ag  tbe  aeeeod  error  ts  assigned. 

a  The  dedhntloiis  of  C  H.  Dl<ftMii  mida 
oo  OetotMr  10,  1898,  ooiy  s  fpw  day*  before 
ttie  deftth  of  Waleott  wtrile  <m  bis  way  to 
Umeetane  county,  being  made  after  hta  wife's 
r^lits  bad  folly  accmed,  and  in  her  absence, 
and  no  predicate  bsTlng  been  laid  for  pur- 
poaes  of  JmpeaduBCBt,  were  properly  exclnd- 
ed,— to  wblch  rallac  tbe  third  error  Is  as- 
signed. 

4.  The  deed  from  Dickson  and  wife  to  an 
nndfrlded  tntereat  In  t3>e  land,  made  to  her 
attorneys  before  tbe  salt  was  filed,  In  eonald- 
eratkm  of  tbe  serrlcea  to  be  rendered  in  re- 
eorerfng  tbe  Hmd,  was  alao  properly  excluded. 
At  most,  [t  woiM  bare  shown  that  the  attor- 
neys were  tenants  In  eommon  with  the  [daln- 
tlfl^  and  could  not,  therefore,  bare  d^eated 
a  recovery.  Tbe  fonrtb  asMgnment,  which 
eompfstm  at  tbe  ax^slon  of  tUt  evfdeuce,  Is 
therefore  orermled. 

6.  Hw  tenth,  twdftb,  thirteenth,  and  twen- 
ty-flflb  aseignments^  being  the  next  fonr  pre- 
smted  In  the  brief,  complain  of  the  verdict; 
nd,  as  these  complahita  are  cov^ed  by  tbe 
ctmcInBtona  of  fact  already  amtonDced,  ttie 
aarfgnments  tbemeelTes  are  all  orermled. 

8.  Tbe  charge  of  tbe  court  we  approve,  as 
betav  not  only  correct,  but  alao  aa  suffldeutTy 
etrverlng  all  tbe  marterfal  issues,  and  hence 
am' rule  tbe  alxtb,  dgtttii,  ninth,  and  twenty- 
fonrth  assignments,  compMofng  of  the 
Aarge  given,  and  of  tbe  refnsal  to  grant  re- 
located ^larges.  Under  tiiese  assignments 
iqipellants  contend,  vpon  fbe  auttiortty  of  Ami 
Berta  Lodge  r.  Lererton,  42  T^x.  18,  and  sal^ 
aequeitt  cases  in  line  wttb  tt,  that-  tbe  Im- 
proTementa  in  tAte  case  were  not  sufRcient  to 
lAe  tbe  parol  gift  out  of  Uie  statute  of  frauds, 
because  they  did  not  exceed  In  value  tbe 
reats  and  profits  of  the  land  during  the  time 
Dlcloson  and  wife  b^  possession.  But  ^ce 
tbe  decMoD  fn  Wells  t.  DbtIs,  77  Tex.  638, 14 
S.  W.  287,  what  was  said  In  those  eases  upon 
the  qneatioB  here  tarolred  has  not  been  ac- 
cepted aa  anttiorlty.  See  the  able  (pinion  of 
Justice  Pleasants  In  Baker's  Bx'ra  r.  De 
nreese^  21  8.  W.  M8.  2  Tex.  ar.  App.  621,  for 
a  rerfew  of  tbe  cues  and  a  dlscnsslon  of  fbe 
prtncfide. 

T.  'nie  flftemth  and  twen^-eigbtta  assign- 
ments deny  tbe  right  of  tiie  app^ees  to  re- 
oorer  rents.  Tbe  land  recomvd,  being  tbe 
homestead  of  tbe  Dfcksons,  was  clearly  ex- 
enxpt  from  tbe  claims  of  creditors,  as  were 
also  tbe  rents,  the  recovery  of  wbldi  was  but 
Incidental  to  the  recoveir  of  the  land  from  a 
ueapnaser.  See  Bank  r.  Kllgore  (recently  de- 
cided Igr  Hid  43  S.  W.  56S.  Whatever  right  O. 
H.  Dldcson  may  have  had  to  the  rents  passed 
by  bis  disclaimer  to  tali  cbUdren.  These  con- 
ehnlons  cover  tbe  propositions  submitted  mx- 
der  tbeae  aaslgnmenta. 

&  *nie  remaining  assignments,  complaining. 
43  8.W^-fi8 


witb  one  exception,  of  the  rulings  on  tlw  de- 
murrers, are  manifestly  not  wefl  taken, 
jodgment  Is  therefore  afDrmed. 


PLAMTBRS*  OILOO.  v.  UANBBLL. 

(Court  of  Qvil  Appeals  of  Texaa.    Nov.  27, 
18OT.) 

DAMAaSS— PSBSOMAI.  InnnUBB— SVIDBNOB. 

1.  Mental  anguish  arising  from  appreheiuiioo 
as  to  tbe  fatare  support  of  one's  family,  as  the 
probable  result  of  iojurles  received,  and  the 
fact  tlHtt  rent  would  soon  he  due,  cannot  be 
considered  as  the  result  of  a  personal  injary, 
in  eBtimatins  the  damages. 

2.  Admission  of  evidence  on  behalf  of  plain- 
tiff that  the  attorney  of  one  who  was  seeking 
daraaees  for  personal  injnries  was  eaoouraged 
by  another  attornej,  who  had  declined  the  case, 
to  take  It,  because  it  was  one  m  which  he  might 
be  able  to  recover,  was  prejudicial  error, 

fl.  In  an  action  for  damages  resuhing  from 
personal  Injuries,  tbe  main  tesne  was  whether 
the  servant  knew,  or  had  been  warned,  of  the 
danger  of  Injury.  The  defendant  Introduced 
testimony  that  the  danger  was  open  to  common 
observatioii.  and  that  tbe  servant  had  been  duly 
warned.  The  court  refused  defeadasft's  request 
for  an  Instruction  on  assumed  risks.  Bdd,  that 
It  was  error  not  to  Instruct  on  the  law  of  as- 
sumed risks,  though  the  instruction  proposed 
was  not  strictly  correct. 

4.  Where  contributory  negligence  is  pleaded, 
and  there  Is  evidence  In  relation  thereto,  the 
court  shonid  instruct  thereon  so  as  to  apiriy  the 
law  to  the  tacts  of  the  case  baarlng  tqwa  that 
quest  k>n. 

Appeal  from  district  co«rt,  Paitier  coanljr; 
J.  W.  Patterson,  Judge. 

Action  by  W.  J.  HanscU  against  tbe  Plant- 
ers' OB  Company.  From  a  Judgment  tar 
Irtaintlff,  dtfendant  appeals.  Berersed. 

Hany  W.  Knteman,  for  appellant  Albert 
Stevenson  and  T.  F.  Temple,  for  appellee. 

TARLTON,  0.  J.  The  appellant  operated 
a  cotton  seed  oil  mill  at  Weatherford,  Tex. 
Its  premises  consisted.  In  tbe  main,  of  an  en- 
giae  room,  fronting  west,  and  a  meal  room, 
on  tbe  east,  with  a  room  Intervening,  known 
aa  tbe  "press  room."  The  press  room  Is  so 
called  because  Is  It  tbe  on  is  pressed  out  of 
die  caked  meal  of  the  cotton  seed.  Tbe  meal 
room  Is  so  called  because  In  It,  by  means  of 
a  spout  connected  wIUi  the  press  room,  the 
meal  Is  collected  after  tbe  cakes  are  ground. 
In  a  second  story,  and  above  the  press  room, 
wero  certain  cotton  g^s  and  a  cotton  press. 
This  press  was  In  a  room  called  by  tbe  wlt- 
nemes  an  "offset,"  and  wbicb  projected  on 
tbe  north  aide  of  ttie  building.  On  tbe  north 
side  of  the  press  room,  near  the  engine  room, 
was  a  door,  east  of  which  was  tbe  pump 
whl4A  famished  water  to  the  employes  when 
they  desired  it.  On  the  norUi  side  of  the 
meal  room,  five  or  six  feet  firom  the  offset, 
was  a  door.  On  the  north  side  of  the  cotton- 
TftesR  room  were  doors,  below  and  above.  As 
a  bale  of  cotton  was  pressed.  It  was,  and  had 
been  for  a  long  tlm^  tbe  custom  of  the  appel- 
lant to  throw  tbe  bale  out  of  tbe  upper  door 
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ot  tbe  cotton  piew  room,  of  snfltcleikt  width 
tor  tbat  pDipose.  On  B^tember  2S.  1895,  tlw 
appellee  ms  employed  by  the  appelant,  and 
aaslgned  to  vork  In  tbe  meal  room.  On  tiie 
evening  of  October  8, 188fi,  be  had  gone  from 
the  meal  room,  throosh  the  door  on  the  north 
side  thereof;  aroiuid  tho  ootton-^ent  room, 
to  the  pomp,  for  the  pmpoM  of  fettlns  wa- 
ter; and  <m  hli  xetnm,  aa  he  readied  the 
point  beneath  the  tipper  door  of  tbe  cotton- 
preas  room,  a  bale  of  cotton  wai  thrown 
fRm  above,  irtilch  fell  npmi  his  head.  For 
the  Injuries  thvs  sustained  be  recorered  a 
▼enUct  and  Judgment  In  the  «im  of  MOSO, 
tnm  which  this  appeal  is  prosecuted. 

The  appellee,  over  objection,  was  permitted 
to  show,  as  an  el«nent  of  damage*  that  he 
was  greatly  annoyed,  and  suffered  mental 
anguish,  from  the  fact  that  a  m(mth*s  rmt 
on  his  house  would  soon  be  due,— the  rent 
amounting  to  six  dtdlars,— and  that  he  bod 
only  six  donars  with  which  to  pay  It.  We 
approve  the  appellant's  pn^KMltlon  embodied 
In  Its  objection  to  this  testimony,  that  the 
mental  anguish  having  Its  source  hi  this  fact 
mnld  not  be  propeiiy  considered  In  estimating 
damages.  The  explanation  appended  by  the 
(  onrt  to  the  bin,  that  tbe  witness,  in  this 
connection,  further  stated  that  be  worried 
about  the  snpport  of  his  family,  and  his  future 
injuries,  and  bis  consequent  Inability  to  sup- 
port them,  would  net  Justify  tbe  admission 
of  tbe  evidence  objected  to,  because  the  fact 
Rtated  in  the  exi^onation  waa  itaelf  Inadmts- 
Rlble,  had  objection  been  urged  to  It  The 
mmtal  anguish  which  the  appellee  «cperi- 
«^nced  on  account  of  the  tect  that  his  bouse 
rent  would  soon  be  due,  which  he  would  be 
unable  to  meet,  and  which  (such  Is  the  Imidl- 
cation)  would  reeult  In  the  inconvenience  or 
auflerlilg  of  his  family,  does  not  naturally  re- 
sult from  the  injury.  As  said  In  Railway  Go. 
T.  Donbass,  09  Tex.  687,  7  B.  W.  TO,  '"But 
we  think  the  mental  enfferlng  arising  from 
apprehendon  as  to  the  future  of  one's  family 
is  not  a  natural  result  of  the  injury,  but  de- 
pends upon  the  pecuniary  condition  and  so- 
cial relation  of  the  sufEerer,  and  would  re- 
quire the  submission  of  elements  of  damage 
to  tbe  Jmry,  in  cases  where  the  plaintiff  was 
a  married  man,  and  hod  a  family  dependent 
on  his  e»rtlons  for  support,  that  could  not 
arise  where  there  was  no  family,  or  where 
the  Injured  party  was  possessed  of  sufficient 
means  for  the  maintenance  of  hie  family,  so 
that  a  person  with  a  large  and  dependent 
famOy  would  be  entitled  to  larger  damagea 
than  a  person  not  so  Mtuated.**  We  ore  un- 
able to  conclude,  with  the  aitpdlee,  that  tbe 
admission  of  this  testimony  was  harmless, 
because,  though  fihe  item  of  rix  doUara  Is  in 
Itself  quite  Inatgnlflcant,  we  are  unaUe  to 
state  to  what  extent  the  aympathlea  of  the 
Jury  may  have  been  excited  by  the  considera- 
tion that  tbe  Inal>ility  to  iNiy  the  rent  would 
result  in  tbe  bomdeas  condition  at  tb»  app^ 
lee*a  family. 


A  very  salient  laane  mode  by  Uw  plead 
lugs  and  the  efvldaioe  of  the  defendant  wai 
whether  tbe  appellee  kaev  of  the  fact  thai 
It  was  the  dolly  euetiom  ot  the  qipdlnn^s  cn- 
ptoyte  to  throw  bales  of  cotton  oat  of  the 
iqver  door  ot  the  eottUHweea  room.  A  irit- 
neaa  (Mr.  Flan&ery)  testUed  that  be  bcazdt 
conversation  In  which  the  appellee  conanhed 
on  attorney  (MaJ.  BIdwdl)  aboat  the  mjuria 
In  queatkm,  and  about  the  facts  of  this  cast 
and  that  In  thia  conversation  the  appeOn 
stated,  among  othw  things,  that  be  knew  :1k 
custom  of  throwing  cotton  out  when  be  wa- 
injured.  When  the  ^alntlff  won  <»i  the  stani 
he  waa  aaked  by  the  defendant's  comud 
whether  It  waa  not  true  that,  after  havlas 
stated  his  case  to  MaJ.  Bldwell,  be  stated 
that  be  knew  tbe  fact  that  tbe  cotton  wu 
being  thrown  out  of  the  opening  at  the  time 
he  waa  Injured,  and  whether  it  was  not  true 
that  MaJ.  BldweU  then  told  him  be  could  not 
recover,  on  account  of  that  fact.  Where- 
upon  the  plaintiff  testified  that,  when  he 
wait  bock  a  second  time  to  Uaj.  Bldvrdl.  the 
latter  told  him  be  did  not  care  to  take  his 
case,  because  he  had  other  buslneea  to  at- 
tend to.  Wherei^Min  tbe  counsel  for  the 
plaintiff  aaked  him  whether  It  was  not  true 
that  MoJ.  BldweU  encouraged  bla  present  at- 
torney, T.  F.  TOnide,  Esq.,  to  proeecate  the 
suit,  to  which,  over  the '  defendants  ot^ec- 
tion,  the  plaintiff  testified  that  "afterwards 
Major  Bldv^  encouraged  his  iwesent  attor 
ney  to  proaecnte  the  suit,  and  tOld  him  It  was 
a  cause  In  which  he  might  be  able  to  recov- 
er." We  thfaifc  that  the  fact  that  MaJ.  Bid- 
w^  encouraged  tbe  present  attcraey  to  pros- 
ecute thla  anit  was  wholly  Irr^evant,  and 
waa  probably  prejudicial.  In  that  the  Jury 
might  regard  that  g«itlanan*B  <H>lnian  as  a 
test  of  ttie  merits  of  the  plolntlfTs  canae. 

The  prlnclpsl  ground  of  negligence  r^ed 
iipon  In  the  idalntlff's  petttioa  consisted  In 
the  focts  that  tbe  appellant  negligent  jfer 
mltted  bales  of  cotton  to  be  thrown  to  the 
ground  from  the  upper  door  or  ofmiiiig  lo 
the  cotton-press  room,  and  that  It  foiled  to 
provide  any  protection  or  means  1^^  vhi^  thr 
bales  of  cotton  thus  thrown  might  be  warded 
off,  or  the  force  of  their  foil  In  any  way  less- 
ened or  broken,  and  that  one  p<««»»r*ng  be- 
neath  tbe  <q;>ening  could  not  know  wbu  t 
bale  (tf  cotton  would  be  thrown  oat,  and  that 
the  appdlee  did  not  know  that  it  was  the 
custom  to  throw  cotttm  out  of  the  opoUng. 
and  that  he  had  not  been  warned  thereof  hj 
the  ^^llant  The  appelant  Introdneed 
much  evidence  in  mppart  of  the  allegation 
In  Its  BPedal  answer  to  the  effect  that  in 
onlcT  to  opente  the  cotton  preaa,  a  nec- 
essaxy  attachment  to  the  oQ  mm.  madilD- 
ery  was  connected  with  that  In  the  metl 
room,  boieath;  that  any  one  in  ttie  meal 
room  knowa  when  a  bale  of  cotton  la  bdaf 
pressed;  that  there  la  no  way  of  ^i^pffrfiiy 
of  the  cotton,  except  to  roll  It  oot  of  the  door 
on  the  north  side  of  the  bulldins,  as  ts 
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monly  done  at  any  country  cotton  gin;  that, 
In  order  to  guard  against  danger,  the  appel- 
lant required  tbe  employes  above,  befwre 
throwing  out  a  bale  of  cotton,  to  give  doe 
warning;  tbat  the  men  so  engaged  were 
competent  and  careful  employes,  and  Inva- 
riably gave  the  warning  before  rolling  the 
cotton  out  of  the  door;  that  the  af^ellee  had 
worked  at  tbe  cotton-oil  mill  for  about  1& 
days,  and  knew  tbe  custom  of  the  cotton  be- 
ing thrown  out,  and  knew  that  it  was  dan- 
genMia  to  stand  beneath  the  north  door;  that. 
If  he  wanted  water,  he  had  all  the  north  yard 
within  which  to  go  around  the  door;  that  on 
the  occaaion  of  his  Injuries  he  was  working 
in  the  meal  room,  and  knew  that  a  t>ele  of 
cotton  had  Just  been  pressed,  and  knew  the 
cnstom  of  turning  It  out  of  the  door;  that 
just  before  he  got  there  tbe  employes  gave 
the  customary  warning  before  throwing  out 
the  bale;  and  that  he  was  warned  of  his  dan- 
ger by  other  employes  calling  him.  So  stand- 
ing the  pleadings  and  the  evidence,  the  ap- 
pellant asked  the  following  charge:  "Any 
one  accepting  employment  from  another  as- 
sumes all  risks  incident  to,  or  connected  with, 
said  employment,  which  are  open  to  com- 
mon observation.  Therefore,  If  you  believe 
from  the  evidence  that  the  fact  of  throwing 
out  bales  of  cotton  was  incident  to,  and  con- 
nected with,  the  business  where  the  pialn- 
tlff  worked,  and  necessary  thereto,  and  If  you 
believe  from  all  the  circumstances  and  sur- 
roundings that  the'danger  thereof  was  open 
lo  common  observation,  and  that,  by  the  use 
of  reasonable  care  or  observation,  plaintiff 
might  have  Imown  of  said  danger,  then  be 
win  be  charged  with  knowledge  thereof,  and 
he  cannot  recover  in  this  case,  whether  be 
was  warned  thereof  or  not"  Without  con- 
sidering whether  this  charge  was  in  every 
respect  sufficient,  or  whether  its  refusal 
would  have  required  a  reversal,  we  are  of 
opinion  that  the  court  should  have  heeded  the 
suggestion  which  it  contained,  and  have  in- 
structed the  Joiy  upon  the  Issue  of  assumed 
risks,  which  we  think  legitimately  arose 
upon  the  pleadings  and  tbe  testimony.  I'be 
court.  In  its  general  charge,  wholly  failed  to 
submit  this  Issue. 

Tbe  appellant  pleaded  contributory  negli- 
gence in  connection  with  Its  allegations  set- 
ting out  the  facts  above  detailed.  The  court, 
in  its  charge,  instructed  the  Jury  generally 
upon  this  issue.  In  view  of  another  trial, 
and  In  response  to  assignments  of  error  com- 
plitlnifig  of  the  refusal  of  special  charges  re- 
quested upon  this  issue,  we  suggest  that  the 
appellant  will  be  entitled  to  have  the  law  ap- 
plied to  tbe  very  facts  of  the  case  bearing 
iqton  the  question  of  contributory  negUgence. 
Railway  Co.  v.  Reed,  88  Tex.  447,  81  S.  W, 
1058;  Railway  Co.  v.  Shieder,  88  Tex.  167, 
30  S.  W.  902;  Railway  Co.  r.  McOlamory,  89 
Tex.  638,  638,  36  S.  W.  1068. 

These  exclusions  are  deemed  sufficient  to 
dispose  of  the  questions  presented  in  the  ap- 
peUsnfs  brief,  with  the  addiUonal  remark  tbat 


tbe  objections  to  evidence,  other  than  those 
above  considered,  were  properly  overruled. 
The  Judgment  Is  reversed,  and  the  cause  Is 
remanded. 


SAM  ANTONIO  *ft  A  P.  BT.  00.  T.  NEW- 
MAN.i 

(Court  of  Olvll  Appeals  of  Texas.    Dee.  IB. 
1807.) 

Cabhibrs-Ticxbts—Coxditioxr— Notice — Kito- 

TIOK— WaIVBR. 

1.  When  a  contract  for  transportation  con- 
tains a  limitation  on  the  back,  in  order  to  bind 
the  bolder  thereof  it  must  be  showo  that  be 
read  or  Itnew  of  such  limitation  at  the  time  he 
accepted  the  contract. 

2.  A  drover's  pass  was  made  out  for  two  per- 
soDB,  the  maximom  □umt>er  allowed  to  ride  on 
such  a  pass;  but  the  agent  of  the  company,  at 
the  reon^t  of  the  parties,  inserted  tbe  name  of 
a  third  person.  Informing  them  the  pass  would 
be  good  for  ail  three.  The  conductor  of  tbe 
train  on  which  tbe  parties  sought  to  ride  re- 
fused to  allow  all  three  to  ride  on  the  pass,  and 
was  informed  by  them  which  two  persons  were 
in  charge  of  the  stock.  One  of  these  two  drew 
straws  with  tbe  third  person  to  determine  which 
should  get  oS  tbe  tram,  and,  on  losing,  he  was 
ordered  off.  Eeld,  that  he  did  not  forfeit  his 
right  by  the  dmwing,  and  tiie  company  was  lia- 
ble for  his  ejection. 

Appeal  from  district  court,  De  Witt  county; 
James  C.  Wilson,  Judge. 

Action  by  James  B.  Newman  against  the 
San  Antonio  &  Aransas  Pass  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Proctors,  for  appellant. 

NEILL,  J.  This  is  a  suit  brought  by  the 
appellee  against  appellant  to  tecover  damages 
in  the  sum  of  $5,000,  for  an  alleged  forcible 
ejection  of  him  by  the  tatter's  conductor  from 
one  of  Its  trains  while  riding  thereon  as  a 
passenger  upon  a  drover's  pass,  and  for  the 
value  of  the  pass,  all^^  to  be  |75.  His  pe- 
tition alleged  that  the  pass  was  Issued  to  him 
by  the  duly-authorized  agent  of  appellant.  In 
accordance  witb  tbe  rules  of  the  company. 
The  appellant  pleaded:  (1)  A  general  denial. 
(2)  Specially,  under  oath,  that,  when  appellee 
entered  upon  its  train,  the  company  bad  In 
force  a  rule  which  prescribed  that  two  men 
were  the  maximum  number  which  could  be 
passed  with  any  shipment  under  the  same 
ownership,  and  in  the  same  train,  and  had 
caused  such  rule  to  be  printed  in  Its  form  for 
drover's  passes,  and  requested  its  agents  to 
use  said  forms,  and  to  comply  with  said  In- 
structions; that  the  pass  sued  on  was  Issued 
by  Its  station  agent  at  Karnes  City  In  direct 
violation  of  said  rule,  which  was  plainly  set 
out  on  the  pass  which  was  Issued  by  its  agent 
to  three  persons  with  one  shipment  under  the 
same  ownership;  that,  therefore,  the  pass 
was  not  Issued  by  aH>eIlant  or  by  Its  author- 
ity, bat  iKf  Its  station  Agent,  In  violation  of 
Its  IsstmctUm  to  him  in  said  rote  set  out  In 


1  Bdicariiig  denied. 
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tiie  pass.  (3)  Hut  app^ee,  at  fbe  time  of 
blfl  alleged  expulrton,  bad  no  rigbt  on  said 
trala;  tbat  be  was  clatming  the  rlgbt  tbere- 
on  as  a  passenger  by  virtue  of  a  certain  pass, 
the  terms  and  conditions  of  which  were  fully 
set  out  on  the  reverse  side  of  a  live-stock  con- 
tract of  sbtpment  of  13  cais  of  cattle  In  the 
same  train;  that  It  was  plainly  stated,  as  one 
of  the  conditions  warranting  the  Issuance  of 
such  a  pass,  that  two  men  were  the  maximum 
which  would  be  passed  with  one  shipment  un- 
der the  same  ownership  on  the  same  train; 
that  the  pass  was  Issued  by  the  agent  of  ap- 
pelant tn  direct  violation  ot  said  instnictfoa 
of  his  i^indpal,  of  which  appellee  had  foR 
knowledge  by  the  terms  and  conditions  of  the 
pus  lisdf,  In  that  it  aiveand  therefrom  that 
tke  agent  bed  iasned  It  to  appellee  and  two 
«ther  persons;  that,  at  the  time  of  the  alteged 
«spuIsIott,  tbe  other  two  persons,  as  well  as 
appellee,  wen  claiming  tbe  rlcbt  nf  tianq;»or- 
tatfon  under  saM  pass;  that  the  rnles  of  tbe 
company  required  that  Its  conductors  ahoold 
«nf orea  ttala  rcffolathm  that  no  more  than  two 
pemna  lAooId  be  tranq;iortid  wlUb  mm  liUp- 
meat  under  the  same  ownendiip,  and  In  the 
aama  train;  that  appdlee^s  waa  the  last  name 
appearing  on  the  pass,  and  he  ma  tbevefora 
apparently  tbe  j>aBos  to  whom  It  had  been  Is- 
sued In  excess  and  In  vlolatlrai  of  Its  condi- 
tions; that,  wboi  tiie  pass  was  tendered  to 
aKMllantTs  cooductor,  ha  notlfled  appdlee  utd 
the  other  two  pcnana  whoie  names  were 
there<m  that  he  could  not  paaa  all  three  of 
them;  and  that  thereupon,  1^  voluntary 
agreement  between  appeHee  and  the  other  two 
persona,  appellee  left  said  train  without  any 
violence  bavtng  been  done  to  1dm  1^  appd- 
■ant's  conductor,  who  sUnply  performed  his 
duty  In  enforcing  >•  regulation  of  tibe  company 
vrhicb  formed  a  constitnent  element  of  19ie 
pass  under  which  appdlee  daimed  the  rfgbt 
of  a  passenger  on  said  train.  The  trial  of  fbe 
cam,  which  was  before  a  Jury,  resulted  in  a 
Judgment  for  $400  In  tevor  of  aK>ellee;  and 
from  tt  this  appeal  is  prosecDted. 

Coaclnsiona  of  Fact. 

On  tbe  Ist  di^  of  May,  188Q,  the  ai^llant 
thai  being  a  common  carrier  of  freight  and 
passengers,  there  were  delivered  to  appellant 
company,  by  M.  J.  %ker,  at  Karnes  City, 
Tex.,  13  cor  loads  of  cattle,  to  be  transported 
thence  over  appdlanf  s  road  and  eonnectfng 
mads  to  Olricago,  In  one  train,  by  tiie  same 
■btpmot  Tom  Alexander  and  tbe  appellee 
were  employed  by  Baker  to  accompany  the 
cattle  on  tbe  train  during  their  transporta- 
tion from  tbe  place  of  shipment  to  their  des- 
tination. Baker  directed  app^ntli  station 
agott  at  Kamea  City,  who  made  oat  tbe  eon- 
tract  of  dili»nent,  to  pat  therein  the  names  of 
Tom  Alexand»  and  James  B.  Newman,  tbe 
appellee,  for  them  to  be  transported  with  the , 
cattle  fnnn  tbe  place  of  shipment  to  CUcage. 
Their  names  were  wrftten  ia  sueb  contraet  by 
the  agent  as  directed,  and,  when  so  written, 
tbe  contract,  liy  lis  terms,  entitled  them  to  be 


carried  wlthoat  furOiereompenaatlott  over  ap- 
pellant's road  and  eomieettaig  tfnes  m  the 
train  with  tba  cattle,  to  their  destination. 
There  was  printed  on  the  back  of  tbe  paper 
containing  tbe  contraet  these  words:  "Two 
men  win  be  the  maxlmnm  sambcr  to  be  pass- 
ed by  the  same  own«r  In  ttte  aaaae  sh^mcBt  la 
the  same  train."  After  Alexaniler's  and  New- 
man's names  had  been  wrlttea  In  tke  con- 
tract, appellant's  atatkm  agent,  at  tbe  re- 
quest of  Alexander,  wrote  In  K  tbe  name  of 
Will  CheHcs.  Whether  tMs  last  name  appear- 
ed befwe  or  after  that  of  NewBU  Is  not 
riiowB,  tbe  contraet  coatataing  the  pass  hav- 
ing been  lost  after  It  was  taken  qp  by  the 
railroad  company,  and  the  dnpliarte  kept  bj 
the  company  not  being  produced  In  evMence. 
Nor  can  we  gather  from  tbe  record  wbetber 
any  rtf  erenee  was  made  In  tbe  etntract  to 
the  words  above  qBoted,  printed  on  tbe  back 
of  It;  nor  my  whether  tb^  were  sttde  a 
part  of  tbe  contract,  or  were  merely  diree- 
tlons  of  the  earrfer  to  Ha  agents,  itntlng  a 
nde  of  the  company.  Tbe  sppeOe^  knew  that 
Cheeks'  name  bad  been  written  by  flw  atatloB 
agent  In  the  part  of  tbe  contract  conealniBK 
ttie  pass,  and  beard  tbe  agent  say  ttat  all 
three  of  the  parties  could  go  with  tbe  tnhi 
on  the  pass.  There  is  no  evidence  that  appel- 
lee bad  ever  read  tbe  words  quoted  which 
were  printed  on  tbe  back  of  the  contract,  or 
bad  any  actual  knowledge  of  any  rale  of  the 
oonqiany  Hmlftng  tbe  number  to  two  persoD> 
to  whom  sncfa  a  pass  conld  be  teoed.  Tbe 
pass  thus  issued,  containing  tbe  names  of  Al- 
exander, appcUe^  and  <Aeeka,  was  by  tbe 
agent  jdaced  tai  tbe  hands  of  Alcxaadcr,  for 
the  nae  of  an  tbe  parties;  and,  by  vbtue  of 
It,  all  of  them  boarded  fiie  train  upon  which 
Baker's  cattle  were  loaded.  Tbe  facts  thus  far 
found  are  established  by  teBthnany  wbich  b 
nncontroverted. 

Before  the  train  reached  Sbincr,  a  station  on 
the  coittpany's  road,  tbe  contract  was  banded 
by  Alexander  to  ivpeHant's  eondnctn',  who. 
upcm  Its  inspection,  ttHA  the  parties  tbat  all 
three  could  not  ride  on  the  pass,  and  that  one 
of  them  must  get  off.  Alexander  Iben  In- 
formed  the  conductor  that  he  and  ajfptilev 
were  in  charge  of  tbe  cattle,  and  tbst.  If  any- 
body bad  to  get  oir,  It  should  be  Obeeks,  to 
which  the  condoctOT  re^nnded  one  of  tbem 
would  have  to  get  off,  or  be  woidd  pnt  tbem 
all  off.  After  this,  qqpdlee  and  Gbeefca  drew 
straws  for  the  purpose  of  determining  whlcli 
should  get  ofT,  and  the  short  straw  was  drawn 
by  appellee.  The  drawing  was  not  vuhmtarv 
on  appellees  part;  bvt  he  was  ImpeWed  by 
fear  to  participate  in  It,  and  he  never  agreeil 
to  abide  the  result.  Besides.  It  Is  not  ahown 
wh^er  the  forfeiture  of  his  right  as  a  pa» 
seuger  on  the  train  was  made  to  d^end  opun 
his  getting  tlw  short  or  long  straw.  On  thi> 
question  we  have  no  Judicial  fcaowledge. 
When  the  train  reached  Bhiner,  while  bi  lapki 
motion,  appellan^a  conductor  cotsed  appd- 
lee,  and  iperemptorOy  ordered  htan  to  set  off: 
and,  through  fear  of  belas  fbrcI&Kr  ttarawa 
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tberefrom,  ke  roped  from  it  wblle  It  was 
moving,  Ml,  and  thereby  ma  tempmrnrUy  rao- 
dered  almnt  JmeanlUe,  to  bis  dajnage  in  the 
sum  of  fflOBey  tenad  by  the  verdict 

Oondtulona  of  Law. 

The  ivpeUuit,  137  qte^lal  durge  No.  1,  n- 
queated  tfee  cairt  to  tautrnet  tbe  Jury  u  Hol- 
lows: "In  tills  case  tbe  antlmrity  of  the  eta- 
UOB  agent  at  Kama  City  to  lasne  tbe  pa«  to 
tbeae  three  persons  Is  denied  nndec  oatii,  and 
there  Is  no  i»roof  In  this  case  tbat  ttie  agent 
had  any  sncta  antbority.  Therefore  yoa  mrnt 
assume  It  Is  true  that  tiM  ageat  had  ao  ath 
tborlty  to  Issue  the  pMB  to  three  peraoiH,  aad 
his  act  In  teulng  it  to  tbsee  persons  4SA  not 
bind  the  defendant  to  carry  all  three  per- 
sons." This  the  fioort  gave  with  the  foUow- 
lag  qtmllflcatleB:  •'Given  with  the  proviso 
that  lUntur  mrnt  iam  had  actual  knowledge 
of  the  fact  that  maSfi  agmt  bad  no  each  kd- 
thodty  to  Isane  said  pass  to  three  veraoDa  be- 
fore he  could  be  charped  with  notice  thereef, 
or  his  right  aa  a  paflaenger  affected  th«e1>y." 
Thte  quallflcatlon  Jb  assigned  as  enwr,  apmi 
tbe^nnds  (1)  that  the  charge  In  lis  nrlghial 
form  was  eorreot;  and  (2|)  that  It  contradlets 
Bpectal  cbaove  2io.  Z,  gtrra  at  appellant's  re- 
quest, which  la:  "Althongh  the  namea  itf 
three  peraons  appaand  on  said  pass,  yet  yon 
are  charged  that  defeaduit  was  ooly  required 
to  cany  two  pmaons  on  aald  paaa  The  reg- 
ulation appearing  «b  aald  pass  was  one  wUcb 
It  waa  the  daty  at  deten&mfa  coadnctOT  to 
mfore^  and  aald  pasa  did  not  warrant  aald 
coBdncter  to  pass  or  permit  to  ride  thereon 
more  than  two  pusons."  The  refusal  of  the 
court  to  give  the  following  qiedal  charge  to 
also  assigned  «a  uror:  "l^alnUfl  waa  char- 
ged with  notice  of  all  the  temia  and  condi- 
tions of  the  iHrtnted  and  written  pass  upon 
which  he  waa  riding.  If  yon  bdloTe  from  tiie 
evUtence  that  one  of  tbe  terms  of  uld  paaa 
was  tbe  maximum  number  of  persons  that 
could  go  with  one  shipment  on  the  same  train, 
then  plaintiff  must  be  considered  by  you  aa 
having  had  fuU  knowledge  of  such  condition 
of  said  pass,  whetho-  plaintiff  actually  read 
said  conditions  or  not"  In  its  main  chaige 
the  court  Instructed  the  Jury  that  "a  person 
lawfully  on  a  milway  car,  and  entitled  to 
transportation,  is  a  passenger,  whether  the 
railway  compajQy  receives  an  agreed  compen* 
Ration  for  hia  tnuuportatlon,  or  Is  compen- 
sated therefor  by  the  charge  for  the  car,  or 
for  transiiortatlbn  of  property  in  his  charge, 
or  receives  no  compensation  whatever.  A 
person  on  a  train,  and  having  In  hie  posses* 
Blon  a  paaa.  Issued  1^  an  agent  of  the  com- 
pany operaUng  the  train  upon  which  he  seeks 
tranaportatlon.  Is  a  passenger,  If  the  laauance 
of  aald  paaa  was  within  the  apparent  scope 
of  the  agent's  duties,  or  if  the  authority  upon 
the  part  of  the  agent  to  issue  such  pass  Is 
reasonably  to  be  presumed  from  the  natnre 
of  his  agency  and  general  conduct  of  Its  af- 
fhlra.  Rence,  if  you  believe  that  the  plaln- 
lUr  had  received  a  pass  from  tlie  station  of 


the  San  Antonio  A  Aranaaa  Pass  Baflway 
Oompany  at  Kamea  Otty,  and  flmt  auch  agent 
had  authority  to  Issue  much  pass,  «r  that 
from  the  usual  candnet  of  tbe  bnatneaa  of 
SBch  agency,  or  of  other  agencies  of  aame 
company  at  the  tbae,  and  the  nature  of  tbe 
agency,  anthertty  m  tbe  part  of  the  agent  to 
Issue  the  same  was  reaionably  presumed,  or 
that  the  laananoe  thereof  was  wlthtat  the  ap- 
parent scope  at  hia  agency,  yoa  wQl  find  that 
plaintiff  waa  a  paaaenger  on  said  train;  and 
ao  you  will  find,  whether  or  not  said  pass 
was  Issued  in  vtidation  of  the  mles  of  the 
company^  if  you  flnd  that  plaintiff  had  no 
knowledge  of  aucfa  prcblbttive  ride  of  1l» 
eonpany.  Ton  farther  taelniotad  Ihat 
In  order  to  flnd  that  plaintiff  knew  of  the  ex- 
letenee  of  aucb  rule,  there  snut  be  evldenoe 
of  ancb  knowledge  existing  at  the  time  be  re- 
edved  the  pass."  nils  part  «C  tbe  charge  la 
also  assigned  as  error.  For  oonvealence, 
these  assignnienla  are  thaa  grouped  and  will 
be  considered  together  with  reference  to  the 
facte  developed  upon  tbe  trial. 

It  Is  nnoontrprerted  that  aroenant*8  agent 
at  Xames  Olty  waa  authorised  to  Include  In 
the  contract  of  shipment  passes  for  two  per- 
aons to  aocompany  the  cattle  on  the  train  to. 
Obieago,  and  to  retom  thence  to  the  statiozk 
from  which  the  snimala  were  shipped.  Tbere 
ean  be  no  doubt  that  Baker,  the  owner  of  the 
cattle,  had  the  right  to  employ  aueh  hands  aa 
were  entitled  to  eucfa  passage,  and  direct  the 
company's  aguit,  who  made  out  the  contract, 
to  place  tbedr  names  therein  for  transporta- 
tion. That  he  employed  the  appeUee  and 
Alexander  to  accompany  the  ablpmei^  and 
directed  the  agent  to  place  their  names  In 
the  contract,  and  that  he  did  not  employ  Will 
Cheeks,  nor  direct  his  name  written  ta  the 
oontzBCt  f<w  paasage,  la  uncontradicted.  It 
.was  the  plain  duty  of  futpellantfs  agent  to  Kgh 
pellee,  as  wdl  as  to  the  shipper,  to  make  out 
the  pass  tn  accordance  with  hia  dlrectiona,  so 
as  to  entitle  Mr.  Newman  to  be  carried,  with- 
out hindrance  or  molestation  from  any  onet 
on  the  train  with  the  abliMuent  of  cattle.  !&• 
atead  of  performing  tills  duty.  In  violation  of 
a  rule  of  his  employer,  he  wrote  In  the  con- 
tract In  addition  to  the  names  of  Alexander 
and  Newman,  the  name  nt  Will  CheekM.  and 
falsely  Informed  them  that  It  entitled  all  of 
them  to  transportation.  It  Is  not  shown  ap- 
pellee was  Informed  that  the  Issuance  of  the 
pass  to  th«n  was  In  violation  of  the  com- 
pany's rule.  The  law  did  not  Impose  upon 
him  a  knowledge  of  this  rule,  but  he  had  the 
right  to  assume  that  appellonf a  agent  knew 
Its  rules  and  observed  them  In  laaulng  the 
passes.  The  limitation  of  the  agent's  au- 
thority to  Issue  panes  to  only  two  parsons 
waa  printed  on  the  reverse  side  'of  the  con- 
tract and  It  does  not  appear  from  the  evi- 
dence that  it  was  refwred  to  or  mode  a  part 
of  that  instrument.  It  Is  dearly  shown  that 
the  restriction  ao  inlnted  was  never  read  by 
the  api)eUee,  nor  called  to  hia  attention.  Had 
It  been  shown  that  the  limitation  appeared 
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□pon  tfae  face  of  the  contract,  it  may  be  that 
appellee  would  have  had  do  right  to  rely 
upon  atatements  contrary  to  such  limitation 
made  by  the  company's  agent,  without  proof 
of  his  authority  to  make  them.  4  Elliott,  R. 
R.  I  1598.  But,  as  the  words  expressive  of 
the  limitation  appear  on  the  contract,  to  bind 
the  appellee  by  them  It  must  be  shown  he 
i*ead  them,  or  knew  of  such  restriction  when 
he  accepted  the  pass  contained  In  the  con- 
tract. Its  acceptance  did  not  bind  him  to  all 
the  terms  and  conditions  printed  thereon,  in 
the  absence  of  actual  knowledge  of  them. 
Ray,  Neg.  Imp.  Duties  (Pass.  Carr.)  516;  The 
Majestic,  166  U.  S.  380.  17  Sup.  Ct.  697. 

The  agent  of  the  company  must  have 
known  when  he  Inserted  the  name  of  the 
third  party  In  the  contract  that  the  pass  for 
all  three  wonld  not  be  honored  by  the  com- 
pany's conductor,  and  that  some  one  of  the 
parties  would  probably  be  ejected  from  the 
train.  Therefore  the  insertion  of  Cheeks' 
name  In  the  pass  without  authority  was  the 
primary  wrong  proximately  causing  appeN 
lee's  expulsion.  It  Is  well  settled  that  a  car- 
rier of  passengers  must  necessarily  answer 
for  all  the  consequences  following  a  primary 
wrong.  While  a  conductor  may  act  strictly 
in  accordance  with  the  rules  of  a  company, 
and  do  that  which  according  to  Its  rules  he 
is  authorized  to  do,  it  does  not  follow  that 
his  conduct  is  rightful  towards  the  passen- 
ger. Between  himself  and  the  company.  Its 
rules  upon  which  he  acts  will  Justify  the  con- 
ductor, but  not  as  between  himself  as  the 
company's  representative  and  the  passenger. 
Railway  Go.  r.  Beckett  (Ind.  App.)  39  N.  E. 
429.  The  appellee  was  one  of  the  drovers  en- 
titled  by  the  contract  between  the  shipper 
and  the  company  to  transportation.  It  was 
the  fault  of  the  latter's  agent  that  such  evi- 
dence of  his  right  to  carriage  was  not  given 
as  would  be  recognized  by  its  conductor. 
He  was  led  to  believe  by  the  face  of  the  con- 
tract and  statements  of  the  station  agent 
that  he  had  the  proper  evidence  of  It,  and, 
relying  upon  it.  entered  the  train  as  a  pas- 
senger In  good  faith,  and  presented  to  Its 
conductor  the  only  evidence  of  his  right  giv- 
en him  by  the  company  through  its  agent 
If  the  appellant  did  not  furnish  him  with 
the  proper  token  to  convey  the  fact  of  his 
right  under  the  contract  of  transportation  to 
the  mind  of  its  conductor,  the  blame  and 
consequences  of  the  wrong  must  rest  upon 
the  company,  the  party  In  fault,  rather  than 
apon  appellee,  who  Is  not.  It  seems  to  be 
settled  by  the  weight  of  authority  that  the 
face  of  the  ticket  or  pass  Is  conclusive  evi- 
dence to  the  conductor  of  the  terms  of  the 
contract  of  carriage  between  the  passenger 
and  company.  The  reason  for  this  Is  found 
In  the  Impossibility  of  operating  railways  on 
any  other  principle,  with  a  due  regard  to  the 
convenience  and  safety  of  the  traveling  pub- 
lic, or  the  proper  security  of  the  company  in 
collecting  fares.  The  conductor  cannot,  as 
against  tte  face  at  the  tk^et,  decide  from  the 


statement  of  the  passenger  what  bis  Total 
contract  with  the  ticket  agoit  was,  in  the  ab- 
sence of  the  counter  evidence  of  the  agent. 
4  EUlott,  R.  R.  I  1691.  But  In  this  case  the 
conductor  knew  that,  according  to  the  rule» 
of  the  company,  the  pass  was  void  only  as  to 
one  of  the  parties;  and  since  its  vice  was 
caused  by  the  wrong  of  the  agent  Issuing  it, 
when  he  was  Informed  by  appellee  and  Alex- 
ander that  they  were  In  charge  of  the  cattle, 
and  had  the  right  to  accompany  them  on  the 
pass,  their  statement  not  t>elng  denied  by 
Cheeks,  whose  name  was  wrongfully  Inserted, 
it  was  the  conductor's  duty  to  appellee, 
whatever  may  have  t>eeu  his  duty  to  the 
company  In  regard  to  Cheeks,  to  have  al- 
lowed the  appellee  passage  by  vh'tue  of  the 
pass.  The  appellee  should  not  have  been 
put  In  such  a  position  as  required  him 
any  method  to  determine  for  the  conductor 
whether  he  or  Cheeks  had  the  right  of  cnr- 
rlage  on  the  train.  The  right  was  his,  under 
the  uncontroverted  facts,  of  which  appel- 
lant's conductor  was  Informed,  and  should 
have  been  accorded  to  him.  If  he  drew 
straws  with  Cheeks  to  determine  which  shoukl 
remain  on  the  train,  he  was  Induced  to  do  sit 
by  the  conductor's  failure  to  recognize  bis 
right  as  a  passenger.  His  right  as  such 
could  not,  under  such  circumstanceB.  be  for- 
feited by  the  result  of  the  drawing.  Wheth- 
er the  straw  pulled  by  him  was  long  or 
short,  his  right  under  the  contract  of  the 
company  to  carry  him  remained  the  same. 

In  view  of  the  facts  and  the  law  as  at)ave 
stated  arising  from  them,  the  special  charge 
first  quoted  should  not  have  been  given  In 
the  form  requested.  In  that  form  the  Jury 
might  have  been  led  to  t>elleve.  without  re- 
gard to  other  material  facts,  that  appellee 
had  no  right  on  the  train  as  a  passenger. 
This  was  certainly  the  purpose  of  the  chai^. 
If  It  should  have  been  given  at  all,  it  shonM 
not  have  been  without  qualification;  and 
the  only  objection  that  can  be  raised  to  the 
qualification  Is  that  it  did  not,  under  the 
facts  In  this  case,  go  far  enough  In  favor  of 
the  appellee.  Had  the  verdict  been  against 
him,  he  could  complain  of  It,  but  appellant 
cannot.  The  qualification  Is  not  In  conflict 
with  special  charge  No.  2.  WbUe,  according 
to  a  role  of  the  company,  the  pass  may  not 
have  warranted  the  conductor  to  carry  mon* 
than  two  persons,  yet,  under  the  facts  in  ihi» 
case,  it  authorized  him  to  carry  appellee,  for 
he  was  one  of  the  two  entitled  by  It  to  trans- 
portation. In  view  of  what  we  have  said, 
the  court  properly  refused  to  give  the  other 
special  charge  quoted  above.  Nor  Is  there 
any  error  in  the  main  cbaige  of  which  appel- 
lant can  complain.  Whatever  may  tiave 
been  the  agency  of  tfae  person  who  Issued 
the  pass,  or  the  general  conduct  of  the  af- 
fairs of  his  agency,  it  Is  nndlspnted  that  he 
bad  the  right  to  Issue  the  pass  to  two  per- 
sons, and  thnt  appellee  was  one  of  those  who 
were  entitled  to  It,  and  to  whom  It  was  issued. 

All  questions  arlsli^  on  the  remaining  as- 
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signmam  are  larolYod  and  determined 
agalmt  appellant  In  ow  conalderatlon  at 
chose  expressly  mentioned  In  tbto  opinion. 
There  la  no  mor  In  the  Judgment  and  It  la 
affirmed. 


WOOIiLBY  et  aL  T.  SUU/iyAN  et  al.i 

(Ooart  of  CItU  Appeals  of  T«aa.    Dee.  22, 
1897.) 

BiLLPoaHiw  THiAi^QuBBTioKs  iH  lasua— Wn^ 
<nr*8  RiORT  TO  Ali^waxcb  — ABSCMCn 
or  Attornbt— Rsa  Jui>icata. 

1.  An  independent  bill  for  a  new  trial  will  not 
be  sostained  where  the  issues  presented  therein 
were  not  raised  by  the  pleadings,  or  necessarily 
iuToIved  In  the  origlnar  action. 

2.  Plaintiff  in  an  independent  bill  for  a  new 
trial  alleged  that  defendant  in  the  original  suit 
sued  her  individually  and  as  executrix  to  fore- 
flose  a  Hen  on  her  deceased  husband's  land,  and 
that  she  had  filed  an  answer,  in  which  she  pray- 
ed that  she  might  sell  the  property  as  executrix, 
and  retain  from  the  proceeds  such  an  allowance 
as  may  be  made  in  lieu  of  homestead  and  for 
one  year's  support.  Held,  that  her  right  to  an 
allowance  was  io  issue  in  the  original  suit. 

3.  Where  an  adverse  judgment  was  rendered 
in  the  absence  of  a  defendant,  who  had  filed  an 
answer,  it  will  be  presumed  that  the  court  per- 
formed its  duty  in  disposing  of  the  issues  raised 
by  the  answer. 

4.  The  fact  that  a  party's  attorney,  who  had 
filed  on  answer,  "failed  to  appear  and  repteaent 
her  upon  the  trial  of  the  cause,"  will  not  justify 
setting  aside  the  judgment. 

Appeal  from  district  court,  Bexar  county; 
J.  L.  Camp,  Judge. 

Bill  by  Mary  D.  Woolley  and  others  against 
I).  Sullivan  &  Co.  and  others  for  a  new  trlaL 
Judgment  for  defeodants,  and  plaintiffs  ap- 
peal. Affirmed. 

This  suit  was  filed  in  the  district  court  by 
Mary  D.  Woolley  and  Albert  P.  Wo'oUey, 
t'harles  J.  Woolley,  Mary  D.  WooUey,  and 
Richard  R.  Woolley,  minors,  by  their  mother 
and  next  friend,  Mary  D.  Woolley,  against 
appellees  D.  Sullivan  &  Co.,  a  firm  composed 
of  D.  SuUlvan,  W.  C.  Sullivan,  and  H.  Bren- 
«Iel.  The  petition  alleges,  In  substance,  that 
Mary  D.  Woolley  Is  the  sdrvlvlng  wife  of 
Uicbard  Woolley,  Jr.,  who  died  on  the  7tb 
day  of  January,  1896,  In  Bexar  county,  Tex., 
wbere  he  resided,  leaving  a  will,  In  which 
Hhe  was  named  executrix;  that  said  will 
was  regularly  admitted  to  probate  by  the 
county  coart  of  Bexar  county,  Tex.,  on  the 

  day  of  ,  1S9C;  that  In  such  will 

It  was  directed  that  no  action  be  taken  on  the 
testator's  estate  than  the  probating  thereof, 
nnd  filing  an  Inventory  as  required  by  law, 
and  that  the  executrix  should  not  be  re- 
quired to  enter  into  any  bond  whatever;  that 
Albert  P.,  Charles  J..  Richard  R-  and  Mary 
D.  Woolley  are  the  children  of  tlieir  cu-plaio- 
tlff,  Mai7  D-  Woolley,  and  Richard  Woolley, 
Jr.,  deceased;  that  on  the  10th  day  of  Octo- 
ber. 1896,  suit  No.  3.'S20.  styled  "D.  SuUlvan 
Jfe  Co.  vs.  Mary  D.  Woolley.  Executrix,  et 
al.,"  was  filed  in  the  district  court  of  Bexar 
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conn^,  Tex.,  by  D.  and  W.CSalllTan  against 
Uai7  D.  WooUey.  H.  Brendel,  and  8.  M. 
Johnson.  In  which  It  was  alleged  by  plaln- 
tlflh'  petition  therein  substantially  that  Mary 
D.  Woolley  was  then  the  independent  execu- 
trix of  Richard  Woolley,  Jr.,  deceased;  that 
Richard  Woolley,  Jr.,  executed  to  D.  SnUlnui 
A  Co.  three  certain  promlB8(»7  notes,— one 
for  $30,000,  dated  August  1,  1891,  one  for 
$1,500,  dated  Angnst  15,  1892,  and  the  otber 
for  $2,000.  dated  January  8,  1883;  that  aU  of 
said  notes  were  then  due  and  unpaid;  Uiat 
Richard  Woolley,  Jr.,  is  dead;  that  he  left  a 
will,  wherein  he  appointed  Mary  D.  WooUey 
independmt  executrix  wlHuvut  bond,  and  tiiat 
she  had  accepted  aald  trust,  and  qualified  as 
independent  executrix,  and  as  such  had  the 
property  of  the  estate  In  her  hands  and  con- 
trol; that  for  the  purpoae  of  securing  the  first 
of  said  notes  Richard  Woolley,  Jr.,  executed 
and  delivered  to  H.  Brendel,  trustee,  a  cer- 
tain deed  of  trust  upon  four  certain  tracts  ot 
land,  In  said  petition  fully  described,  one  of 
which  la  a  part  of  the  Henry  P.  Hill  league, 
■Ittiated  !n  Travis  county,  Tex.;  that  Rich- 
ard Woolley,  Jr.,  Joined  by  his  wife,  Mary  D. 
Woolley,  thereafter,  for  .the  pur[>08e  of  ae- 
curing  the  last  two  notes,  iind  as  additional 
security  for  the  flnt,  executed  to  8.  M.  John- 
son, trustee,  a  deed  of  trust  on  certain  prop- 
erty situated  in 'Llano  county,  Tex.,  which 
land  is  fully  described;  and  that  he  also  de- 
posited as  collateral  security  certain  stodEs 
and  bonds,  etc.  The  prayer  In  the  petition 
was  that  Mary  D.  Woolley  be  cited  as  execu- 
trix and  In  her  indlridnal  capacity,  that 
Brendel  and  Johnaon  be  also  dted.  and  that 
plaintiffs  have  Judgment  against  Mary  D. 
Woolley  as  executrix  for  the  amount  due  on 
all  of  said  notes,  Interest,  etc..  and  against 
her  as  such  executrix,  and  against  Brendel 
and  Johnson,  nominal  defendants,  foreclos- 
ing any  Interest  In  said  lands  and  property. 
naintUfs  In  the  present  suit  farther  alleged: 
That  Mary  D.  Woolley  never  signed  the  deed 
of  tnist  upon  the  Travis  county  lands,  but 
that  It  was  signed  \3ty  Richard  Woolly,  Jr.. 
only.  That  Mary  D.  Woolley  was  served 
with  citation  to  appear  and  defend  said  suit 
No.  8.829,  and  that  W.  A.  H.  Miller,  an  at- 
torney of  the  San  Antonio  bar,  Infonned  and 
promised  her  that  be  would  r^vesent  her 
Interest,  That  thereafter,  on  the  Tth  day  of 
December,  1890,  he  filed  therein  a  pleading 
of  which  the  following  Is  a  copy:  "No.  3.S20. 
D.  Sullivan  &  Co.  vs.  Mary  D.  Woolley,  Ex- 
ecutrix, et  al.  Now  comes  Mary  D.  Woolley. 
executrix  of  the  will  and  estate  of  Richard 
I  WooUey,  dec'd,  one  of  the  defendants  men- 
I  tioned  In  the  above-styled  cause,  and,  an- 
swering In  this  behalf,  says  that  there  is 
pending  In  the  probate  [county]  court  of 
Bexar  county,  Texas,  an  application  for  om- 
year's  allowance  in  lieu  of  exempt  property 
and  of  or  for  a  homestead;  that  the  estate 
Is  all  Inciunbered;  that  she  did  not  sign  one 
of  the  trust  deeds  .sought  to  be  foreclosed  by 
flalntltr;  that  she  has  no  8ei)arate  estate 
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for  homoitead  poipoaee;  that  she  claims  two 
himdnd  Bcr&t  <a  the  Hill  league^  In  Tv&Tla 
oounty,  tor  a  htuneBtead  for  benelt  and  cbll- 
dren,  unlees  ihe  ii  allowed  $5,000  out  ot  the 
pioceeds  of  tbe  sale  of  Bald  HUl  leagoe.  Oe* 
fondant  prays  the  court  for  an  order  or  d»> 
<Tee  tbat  any  Jndsment  rendwed  In  the  abore 
case  may  be  certified  to  the  probate  court  tor 
obeerrance,  and  that  such  jodgmoU  provide 
that  the  property  described  In  plalntltTs  peti- 
tion be  ordered  sold  by  def«idaiit  as  ex- 
ecutrix, and  that  she  .be  authorized  to  retain 
out  ot  the  proceeds  of  such  sale  such  allow- 
ance as  may  be  made  for  herself  and  (All- 
dren  In  lieu  of  homestead  exempt  i»<H>ort7 
not  owned  by  the  estate,  and  for  one  year's 
support  for  herself  and  children.  [Signed] 
W.  A.  H.  MUler,  Atty.  for  Mary  D.  Woolley." 
That,  after  filing  said  plea,  MlUer  took  no  fur- 
ther Bt^  in  said  canse.  That  she  and  the 
other  parties  plaintiff  In  this  suit,  relying 
upon  said  attorney's  repeated  promises  to 
attend  to  the  matter,  and  take  such  steps  as 
would  be  necesBary  to  protect  her  Interest, 
did  nothing  further  In  s^  suit,  bellerlng 
nothing  more  necessary.  That,  when  said 
cause  was  called  for  trial,  the  aald  Millar  did 
not  appear  and  represent  her  In  said  cause, 
and  the  court,  dlaregardlng  her  said  plea  for 
allowance  for  one  year's  support  and  In  Ueu 
of  homestead  on  file  therein,  rendered  judg- 
ment as  folloTra:  "This  cause  this  day,  De- 
cember 9,  180(1,  coming  on  to  be  heard,  the 
plaintiffs  appeared  In  p«son  and  by  couns^, 
and  announced  ready  for  trial,  and  defend- 
ants Mary  D.  Woolley,  H.  Brendel,  and  H. 
M.  Johnson  came  not  And  it  appearing  to 
the  court  that  each  ot  said  defoidants  had 
been  duly  cited  In  this  cause,  and  that  th^ 
had  filed  theb:  answers  herein,  the  court  or^ 
dered  the  plaintiffs  to  proceed  with  the  trial 
of  the  cause,  and,  no  jury  havhig  been  called, 
and  matters  of  fact  and  of  law  submitted  to 
the  court,  the  court,  after  hearing  the  eri- 
dence,  finds  that  Mary  D.  \VooUey.  as  inde- 
pendent executrix  of  Blchard  Woolley,  Jr., 
deceased.  Is  Indebted  to  the  plaintiffs,  I).  Sul- 
llTan  it  Co^  a  firm  composed  of  D.  SulUvan 
and  W.  C.  SuUivan.  hi  the  sum  of  $52,455.07, 
same  being  due  upon  three  promissory  notes 
signed  by  Richard  Woolley,  Jr.,  and  offered 
In  ertdence  In  this  cause."  The  judgment 
also  finds  that  the  notes  iqton  which  It  Is 
rendered  were  secured  by  the  deeds  of  trust 
upon  the  iHToperty  before  mentioned.  It  fur- 
ther  provides  that  plaintiffs  have  and  recover 
of  Mary  D.  Woolley  as  independent  uecutrix 
of  the  estate  of  Richard  Woolley.  Jr.,  de- 
cessed,  judgmeut  for  the  sum  of  $52,455.07, 
with  10  per  cent  Interest  thereon  and  coats, 
and  that  they  have  judgment  against  MOlr 
D.  Woolley  as  executrix  and  IndlTldual]^, 
and  agabiat  H.  Brendel  and  S.  M.  Johnson, 
trustees  In  said  deeds  of  trust  foreclosing  the 
liens  of  the  said  deeds  of  trust,  and  also 
against  Mary  D.  Woolley  as  executrix  and  In 
her  Individual  capacity,  foreclosing  their  lien 
<m  said  collaterals,  and  that  orders  of  sale 


Issue  for  the  maa,  and  that.  If  at  neh  aaks 
there  is  realised  more  than  mffidoit  to  pay 
said  notes,  costs,  etc,  the  balance  be  paid 
to  Mary  D.  WooU^,  but  that  If  cnousb  U 
not  realized  from  the  sale  to  pay  the  deot. 
then  execution  Issue  against  Mary  D.  Wool- 
len as  executrix,  etc.  That  Mary  D.  Wool- 
ley  did  not  know  of  the  rendition  of  aald  jodx- 
ment  and  was  not  apprised  ot  It  until  the 
9th  day  of  February,  1897,  and  It  vraa  then 
too  late  to  apply  Cor  a  new  trial  during  the 
term  at  whidi  It  ms  rendered.  That  Blch- 
ard Wo<riley,  Jr.,  deceased,  had  no  home- 
stead. That  his  wife,  Mary  D.,  had  not  at 
the  time  of  bis  death,  and  has  nerer  had 
shice,  a  homestead  out  of  her  s^orate  prop- 
erty, and  that  the  estate  of  Richard  Woolly. 
Jr.,  Is  Insolvent  That  said  Mary  D.  WooUey 
has  received  nothing  from  the  estate  of  said 
Richard  Woolley,  Jr.,  deceased,  under  said 
will,  and  that  she  has  renounced,  and  hereby 
renounces  and  rdbiitulshes,  any  and  all  right 
and  Interest  she  may  have  by  reason  of  said 
will,  and  declines  to  take  as  a  devisee  Ihen.- 
under,  and  has  and  does  elect  to  take  the 
aUowance  and  exemptions  givm  her  hy  lair. 
That  the  said  Albert  P.,  Gharies  J.,  Mary  D., 
and  Richard  B.  Woolley,  mUmrs,  represented 
by  their  next  friend,  Mary  D.  Woolley,  re- 
nonnc;^  and  release  any  claim  they  may  have 
under  said  will.  That  none  of  petitioners 
has  received  anything  for  his  or  her  support 
or  maintenance  for  any  tbne  whatever.  That 
the  district  court  is  the  only  court  having  ju- 
risdiction to  mal^e  the  allowance  In  Hen  of 
homestead  and  for  one  year's  sui^rt  prayetl 
for  In  the  said  answer  and  plea  filed  In  the 
said  suit  of  D.  Sullivan  &  Co.  against  Mary 
D.  Woolly,  executrix,  et  lU.,  and  now  prayed 
for  herein,  and  they  pray  the  court  to  takp 
ct^lsance  of  the  same  In  the  exerdse  of  Its 
equity  powm.  That  th^  bdleire  that.  tfa<> 
court  having  failed  to  pass  upon  the  plea  fllpcl 
In  her  behalf  therein,  the  decree  entered  in 
said  cause  Is  not  final.  That  they  have  no 
remedy  at  law,  and  that  a  different  result 
would  be  obtained  upon  a  new  trial  by  allow- 
ing them  to  ui^  their  claims  for  me  year'ft 
support  and  allowance  In  lieu  of  homestead. 
After  pra^ng  for  dtatloa  against  defaidant!«. 
the  prayer  in  the  petition  is  that  upon  a  hear- 
ing a  new  trial  be  granted  In  the  cause  of  D. 
Sullivan  &  Go.  agalpst  Hary  D.  WooUey. 
executrix,  et  oL  (No.  3.82^.  and  that  t^iA 
property  in  Ttavis  county  be  ordered  sold  by 
the  aecutrlx  of  the  said  estate,  or  that  a  re- 
ceive or  commissioner  be  appointed  by  th? 
coml  to  sell  the  same^  and  that  ont  of  the 
proceeds  of  sale  the  said  Mary  D.  Woolley  be 
authorized  to  retain,  or  such  notirvr  or 
commissioner  be  ordered  to  pay  to  her.  the 
sum  of  $6,000,  being  $5,000  In  Ueu  of  home- 
stead and  $1,000  for  one  year's  siqtpMt;  anil 
tbat  ont  of  the  amount  Remaining  after  the 
payment  asked  for  she  or  th^  apply  so  much 
thereof  as  may  be  necessaiy  to  the  payment 
of  the  debt  of  D.  Sullivan  ft  Co.;  that  the 
court  set  aside  and  allow  Maiy  D  Woolley 
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tlwmmof  ¥6,000,-96,000  In  lien  ot  bomeatead 
aad  $1,000  for  one  yeai'i  sivport,— «nd  that 
Bald  sum  of  $6,000  be  declared  a  Uen  upon 
ibe  property  of  tbe  estate  situated  In  Travle 
county.  Tex.,  described  In  the  petition,  the 
came  being  the  only  property  of  the  «tate 
ont  of  which  they  would  be  entitled  to  such 
allowance,  and  that  tbe  executrix  or  recelrer 
or  commissioner  appointed  by  tbe  court  be 
ordered  to  the  same,  and  put  the  proceeds 
thereof  to  pay  Mary  D,  WooHey  for  herself 
and  her  children  the  said  sum  of  $0,000.  The 
I»etltlon  Is  sworn  to  by  Mary  D.  W'oolley. 
To  tbe  foregoing  petition  appellees  (defend- 
ants below)  Interposed  a  gMieral  demurrer 
and  the  following  special  exceptions:  (1)  It 
appears  therefrom  that  tbe  Judgment  here- 
inbefore rendered,  and  which  by  this  pro- 
ceeding Is  sought  to  be  set  aside,  was  ren^ 
dered  In  open  court,  and  after  the  defendant 
Mary  D.  WooUey  had  duly  answered  therein. 
(2)  It  appe^n  therefrom  ttiat  plalntlfTs  were 
not  j^wrented  t^-  any  firand.  accident,  or  any 
act  of  these  drfendauts  from  making  their 
defense  in  the  former  anlt.  If  any  they  had; 
and  that.  If  they  failed  to  make  such  defense. 
It  was  by  their  own  fault  and  negligence,  or 
tbe  tault  and  n^llgence  of  tbeir  own  chosen 
attorn^.  (8)  That  It  Is  shown  l3j  said  peti- 
tion that  no  diligence  was  used  by  tbe  plain- 
tiffs herein,  or  either  of  them,  to  prerent  the 
Judgment  that  was  heretofore  rendered 
against  tiiem,  and  whl<di  they  now  seek  to 
set  aside.  Upon  tbe  trial  of  the  cause  the 
general  demurrer  and  special  exceptions  were 
snatalned,  and.  tbe  plaintiffs  dedlnlng  to  fur^ 
ther  plead,  final  Judgment  was  rendered 
avnbnt  them  dismissing  their  suit  From 
this  Judgment  tbey  have  appealed. 

Geo.  K.  Hlnes  and  Carlos  Bee,  for  appel- 
lants.   Ogden  &  Terrell*  for  appellees. 

yBTLL,  J.  (after  stating  tbe  facts).  The  as- 
signments of  error  are,  of  course,  directed 
only  to  tbe  action  of  the  court  in  sustaining 
the  demurrers  and  exceptloiis  and  dismissing 
complainants'  bill.  Tlie  main  question,  In- 
volving all  others  raised,  is:  Are  tbe  plaln- 
tlfTs In  this  action  concluded  by  tbe  Judgment 
hi  cause  Xo.  3  (No.  3,820).  styled  "D.  SuUlvan 
&  Co.  T.  Mary  D.  WooUey  et  aL"?  An  origi- 
nal bin  In  equity  for  a  new  trial  necessarily 
rests  upon  the  proposition  that  tbe  Issues  rais- 
ed by  It  were  Involved  In  the  original  suit,  and 
the  relief  prayed  for  should,  upon  a  proper 
dIsposKIon  of  sucb  Issues,  have  been  granted 
by  Its  Judgment.  If  the  issues  presented  by 
tbe  bin  were  not  raised  by  the  pleadings,  or 
necessarily  Involved  In  ttie  original  action, 
tiiat  case  will  not  be  reopened  for  tbe  purpose 
of  trying  them;  but  they  must  be  disposed  of 
In  an  Independent  suit,  brought  for  that  pur- 
pose; Tlierefore  appellants'  bill  for  a  new 
trial  Is  tantamount  tD  an  admieslon  that  tbe 
Issues  presented  by  It  were  involved,  and  tbe 
affirmative  relief  prayed  tor  could  have  been 
granted.  In  the  original  suit  in  which  the  new 
trial  la  naked.   Tim  appellant  Maiy  D.  Wool- 


ly was  sued  by  D.  SuUlvan  ft  Co.  as  an  lu- 
dlvldual  and  In  her  capacity  as  executrtz  of 
the  estate  of  her  deceased  husband,  and.  In 
our  opinion,  a  proper  Intopretatlon  of  h»  an- 
swer filed  In  that  cause  abowa  that  ahe  a^- 
peered  In  both  capacities.  The  right  of  her* 
self  and  mhior  children  to  an  allowance  in 
lieu  of  a  homestead  and  for  a  year'a  support 
out  of  the  property  up<ni  which  O.  SulUvaa 
&  Co.  held  tb^r  mortgage  was,  by  such  an- 
swer, idaced  in  Issuer  and  ctetermlned  adverse- 
ly to  her  by  the  Judgment  She  prayed  for  a 
Judgment  which  would  provide  "that  the 
property  described  In  plaintiffs*  petition  be  or- 
dered sold  by  her  as  executrix  and  that  she 
be  authorized  to  retain  oat  of  the  proceeds 
of  sucb  sale  such  allowance  as  may  be  auule 
for  herself  and  children  In  lieu  of  homestead 
exempt  property  not  owned  by  the  estate  and 
for  one  year's  support  for  herself  and  chil- 
dren." Tbe  facts  upon  which  ^e  baaed  the 
claim  of  herself  and  children  to  snch  allow- 
ance were  fully  uid  deariy  atated.  Tbe  chll- 
drea  being  hers  and  minors,  she  alonc^  under 
the  statute  was  entitled  to  receive  tbeir 
share  of  the  allowance;  and,  being  entitled  to 
receive  It.  logically  she  bad  the  right  In  their 
behalf  to  ask  a  court  having  Jurisdiction  of 
the  matter  for  It  The  administi-atlon  of  her 
husband's  estate  being  placed  beyond  the  Jn- 
rlsdlcUon  of  the  county  court  by  the  will, 
which  made  her  Its  independent  executrix, 
the  Jurisdiction  to  make  tbe  allowance  waa  in 
the  district  court  She  nor  her  children  can 
say  the  allowance  conld  not  hfve  been  asked 
for  and  obtained  In  the  original  ault  brought 
against  her  by  D.  Sullivan  &  Cio..  for  by  their 
Idll  tbey  ask  the  Judgment  in  tliat  case  be  set 
aside  for  the  purpose  of  allowing  them  to 
come  into  tbe  case,  and  have  the  allowance 
awarded  them.  Therefore  it  appears  from  the 
allegations  ot  appellants  that  their  right  to 
the  allowance  was  properly  put  In  Issue  hj 
the  answer  of  Mary  D.  WooUey  In  the  origi- 
nal suit  in  which  she  was  a  defendant  Tlie 
Judgment  In  that  case  recites  that  eadi  de- 
fendant answered,  and  that  the  matters  of 
fact  and  of  law  were  submitted  to  and  deter- 
mined by  the  court  Though  she  did  not  on 
tbe  trial,  appear  either  In  person  or  by  attor- 
ney, it  Is  not  shown  tliat  the  matters  put  io 
issue  by  ber  answerwere  not  included  in  those 
matters  of  fact  and  law  submitted  to  and  de- 
termined by  the  court.  And  It  is  to  be  pre- 
sumed "that  the  court  performed  the  duty  de- 
volved upon  it  up(Hi  the  submission  of  the 
cause  by  disposing  of  every  issue  presented 
by  the  pleadings  so  as  to  render  its  judgment 
final  and  conclusive  of  the  litigation."  Hack- 
ley  V.  FowUces,  89  Tex.  613,  36  S.  W.  77. 
Tbe  Judgment  being  final  upon  tbe  Issues  rais- 
ed by  the  pleadings,  in  order  to  obtain  a  new 
trial  after  the  close  of  the  term  at  wbldi  It 
was  rendered  it  must  l>e  shown  that  tlie  Jud^'- 
ment  was  not  caused  by  any  negligeace  of 
the  parties  seeking  to  set  It  aside,  but  that 
dUIgence  was  used  to  prevent  it  and  that 
such  parties  had  a  good  defense  to  the  ictlasL 
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which  tbey  were  prevraited  from  making  hy 
fraud,  accident,  or  some  act  of  the  orooslng 
party  wholly  nnmlxed  with  any  fault  or  n^ 
lect  of  their  own,  and  an  allegation  that  an 
attorn^  who  bad  been  regularly  employed  to 
represent  the  litigants,  and  who  filed  an  an- 
swer In  their  behalf,  "failed  to  ai>pear  and 
represent  her  upon  the  trial  of  the  case," 
shows  no  reason  why  the  judgment  should  be 
set  adde.  Brownson  t.  Reynolds,  77  Tex. 
264,  18  S.  W.  986;  Johnson  t.  Templeton,  60 
Tex.  288:  Nichols  v.  DIbren,  61  Tex.  BSD; 
Ham  T.  Phelps,  6S  Tex.  592;  Merrill  T.  Rob- 
erts, 78  Tex.  28,  14  8.  W.  ^4.  In  our  opin- 
ion, the  Judgment  sought  to  be  set  aside  la 
conclusive  against  appellants  of  the  matters 
eougbt  by  their  bill  to  be  adjudicated.  There- 
fore the  Judgment  of  the  district  court  Is  af- 
.firmed. 


OIBSON  T.  QRAT  et  aL 

■(Ooort  of  Glvil  Appeals  of  Texas.    Dec.  18, 

1897.) 

,-AS0IOI*BB8  FOB  ChbDITORS-  POWSRS  — PeHSORAI, 

Ltabilitt — RBAr.-EaTATi!  Brokbk— Riqht 

TO  COHHISSIONS — RbooUPMBNT. 

L  Plaintiff,  a  real-estate  broker,  was  employ- 
ed by  the  assignee  of  an  insolvent  estate  to  ef- 
fect the  sale  of  certain  land  belonging  to  it,  at 
a  certain  sum,  for  the  usual  commission.  The 
assignee  did  not  exempt  himself,  by  the  con- 
tract from  personal  liability.  Plaintiff  pro- 
cnred  a  purchaser  at  the  price  for  which  it  was 
offered.  Before  the  sale  could  be  consum- 
mated, a  preliminary  Injunction,  enjoining  the 
assignee  from  making  the  sale  at  that  price,  is- 
sued. Pending  the  action,  defendant  resigned 
as  such  assignee,  and  R.  was  appointed  in  his 
place.  While  the  preliminary  injunction  was 
still  in  force  the  purchaser  withdrew  his  offer 

'for  the  property.  At  the  hearing  the  prelimina- 
ry injunction  was  dissolved,  and  the  bill  dis- 
missed. Bdd,  that  defendant  was  personally 
liable  to  plaintiff  for  his  commissions  on  the 

-sale. 

2.  Plaintiff  was  entitled  to  an  order  that  his 
judnnent  be  paid  out  of  the  funds  In  the  hands 
of  the  assignee  if  defendant  was  justified 
in  employing  idaintiff  to  assist  in  the  sale  of 
the  property. 

5.  If  defendant  was  justified  In  employing 
plaintiff,  he  was  entitled  to  recoup,  as  against 
the  estate  in  the  hands  of  the  assignee  B.,  for 
any  moneys  paid  to  plaintifl  by  reason  of  his 
personal  liability  to  him. 

4.  A  broker  employed  to  sell  real  estate  has 
discharged  his  duty  when  he  produces  a  pur- 
chaser able  and  willing  to  buy  upon  the  terms 
and  at  the  price  fixed  by  the  seller,  regardless 
of  whether  the  sale  is  ever  actually  consum- 
mated or  not,  provided  that  such  failure  is  not 
due  to  some  fwt  of  the  broker. 

6.  An  assienA  appointed  in  a  deed  of  assign- 
ment made  m  conformity  with  the  general  as- 
signment law  (Rev.  St.  1885,  tit.  8,  arts.  71-86) 
is  not  an  officer  of  the  court,  but  merely  a  trus- 
tee selected  and  constitated  by  the  asugnor. 

Appeal  from  district  court*  Dallas  county; 
William  P.  Ellison,  Special  Judge. 

Action  by  Robert  Gibson  against  Edward 
-Oray  and  another  to  recover  commissions  as 
a  Inroker,  In  effecting  a  sale  of  real  estate. 
Judgment  for  defendants,  from  which  platn- 
■tifl  appeals.  Reversed. 


Tbla  was  a  suit  In  the  district  court  of  Dal- 
las coonly,  Tex.  (Forty-Fourth  judldai  dis- 
trict), wherein  the  avptilant,  Bobert  Olbam. 
was  plalntur,  and  the  i^ipelleeB,  BIdward 
Qray  and  C.  A.  Robertson,  were  de^dants. 
Plaintiff  sued  to  recover  11,325,  alleged  to  be 
dne  him  aa  commlaslons  for  snrlces  renderea 
by  him  to  said  Gray  In  negotiating  a  sale  of 
certain  real  estate,  to  wit.  block  67,  In  the 
city  of  Dallas,  Tex.;  the  said  Gray  being  at 
the  time  aald  services  were  rendered  the  as- 
signee In  a  deed  of  general  asslgnnwnt  made 
by  the  Tompkins  Machlnwy  &  Implement 
Company,  an  Insolvent  corporation,  and 
which  said  block  67  bad  been  conveyed  to 
said  Gray,  aa  aaslgnee,  said  deed  of  gen- 
eral assignment.  During  the  pendency  of 
this  suit  said  Gray  rmigned  as  such  aaalgnee. 
and  the  said  C.  A.  Robertson  was  appointed 
as  his  successor;  and,  1^  amendment  plain- 
tiff mereupou  made  said  Robertson  a  co-de^ 
fendant  with  aald  Gray,  and  prayed  Jndg- 
ment  a^Inst  ifeth  defendants,  and  that  the 
decree  might  be  so  framed  aa  to  subject  the 
assets  In  the  hands  of  said  Robertson  to  the 
satisfaction  of  said  Judgment  Tbe  plead- 
ings consisted  of  plaintiffs  amended  original 
petition  and  his  trial  amendment,  defendant 
Gray's  general  demurrer  and  a  motltHi  to  dis- 
miss, which  tbe  court  treated  as  a  gnieral 
demurrer,  and  defendant  Itobertatrn's  amend- 
ed orlgtaial  answer  and  8upplem«ital  answer, 
which  Included  d«uurrers,  general  and  spe- 
cial, a  denial,  and  several  special  pleas.  The 
court  sustained  the  defendant  Gray's  gen- 
eral demurrer,  and  overruled  the  demurrers 
of  tbe  defendant  Robertson;  and.  the  Issues 
of  fact  having  been  aubmltted  to  a  Jury,  tbe 
court  directed  a  verdict  to  be  rendmd  in 
favor  of  said  Robertson,  which  waa  accord- 
ingly done,  and  judgment  was  thereupon  ren- 
dered In  favor  of  both  defendants.— that 
plaintiff  take  nothing.  From  this  Judgment 
plaintiff  has  appealed.  There  seems  to  be 
no  controversy  as  to  the  facts  shown  upon 
tbe  trial.  They  are.  In  substance,  as  follows: 
On  March  21,  1891,  the  Tompkins  Machin- 
ery &  Implement  Company,  a  Texas  corpora- 
tion, made  a  general  assignment  for  tbe  ben- 
efit of  Its  creditors  to  the  defendant  Edward 
Gray,  assignee,  conveying  to  said  aaalgnee. 
among  other  things,  the  aforesaid  block  57 
In  the  city  of  Dallas.  Said  block  57  waa  at 
that  time  Incumbered  two  mortgages  or 
deeds  of  trust;  one  securing  a  debt  of  $25.- 
000  to  the  Security  Mortgage  &  Trust  Com- 
pany, and  the  other,  which  was  a  second 
Hen,  securing  a  debt  of  925.000  to  tbe  City 
National  Bank  of  Dallas.  The  bank  beld. 
as  security  for  its  debt,  In  addition  to  Its  said 
mortgage,  a  large  amount  of  notes  pledpetl 
with  It  as  collateral  by  said  Tompkins  Ma- 
chinery &  Implement  Company.  Tbe  bank's 
debt  secured  by  tbe  aforesaid  second  lien  on 
tbe  land,  as  well  as  by  said  collateral  notes. 

i  became  due  in  March,  1892.  and,  not  beln:* 
paid,  the  trustee  In  said  deed  of  trust,  at  Itsi 

I  request,  aoHA  said  block  57  uitdw  aald  aei.t»iiii 
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(teed  of  tmat  on  tbe  flnt  Tuesday  in  Auffntt, 
iSBZt  and  tbe  tank  Md  in  tbe  property  at  a 
nominal  aum,  to  wit,  IflOO.  Tbere  was  some 
irr^nlarity  tn  tbla  ssje^  wbl^  would  prob* 
ably  luTe  made  It  neceesaty  to  readrertlse 
and  adl  again.  In  order  for  the  bank  to  ac< 
qolre  a  valU  title  nnder  Its  foredosnre;  but 
Instead  of  doing  so,  the  bask  made  an  agree- 
ment witb  the  said  assignee  whereby  It 
agreed  that  he  might  sell  the  property  for 
945,000,  and  that  upon  being  paid  a  portion 
of  Its  debt  It  would  release  Its  claim  upon 
the  property.  The  defendant  Bdward  tiray. 
am  euch  assignee,  began  soon  after  the  mak- 
ing of  the  assignment  to  try  to  find  a  pur- 
chaser for  this  property,  and  In  so  doing 
sought  the  assistance  of  several  real-estate 
agents  in  the  city  of  Dallas,  but  was  unable 
to  find  a  purchaser.  In  tbe  spring  or  early 
summer  of  the  year  1882  be  employed  tbe 
plaintiff  to  assist  him  In  the  matter;  agreeing 
with  the  plaintiff  that,  if  he  would  sell  the 
proi>erty  at  a  price  satlsfat^oiy  to  sajd.  Gray, 
he  (Gray)  would  pay  plaintiff  the  same  com- 
missions usually  paid  to  real-estate  agents  in 
Dallas  for  similar  serrlces.  The  commls- 
siona  usually  paid  for  such  services  are  5  per 
rent,  on  the  first  18,000  of  the  price  at  which 
the  sale  Is  negotiated,  and  per  cent,  on  all 
over  ?8,000.  The  plaintiff  thereupon  endear- 
ored  to  And  a  purchaser  for  said  property, 
and  finally,  through  his  endeavors,  a  sale  of 
tbe  proper^  was  agreed  on  between  the  said 
VMwurd  Gray  and  Mr.  C.  P.  Huntington,  at 
and  for  the  price  of  $4S,000  cash;  Mr.  Gray 
agreeing  to  convey  the  property  to  him  for 
that  amount  by  perfect  title,  clear  of  all 
liens.  Gray  was  to  furnish  an  abstract  of 
title,  and  the  purchaser  was  to  have  a  rea- 
sonable time  within  which  to  examine  said 
abstract.  The  exact  date  of  this  contract  of 
sale  Is  not  In  evidence,  but  it  was  some  time 
t)etween  the  1st  and  8th  of  September,  1892. 
Mr.  Huntington  had.  In  writing,  authorized 
plaintiff,  Gibson,  to  draw  on  blm  for  $46,000 
as  soon  as  the  title  was  found  to  be  good. 
Tbe  purchaser  was  ready,  able,  and  willing 
to  buy  at  the  price  and  on  the  terms  agreed 
on  witb  Gray.  The  abstract  of  title  was  de- 
livered by  Gray  to  Gibson  on  September  9, 
1S02.  and  by  the  latter  sent,  by  direction  of 
Huntington,  to  Mr.  Dllllngliam,  at  Houston. 
Tex.,  to  be  examined  by  attorneys  there. 
The  liens  on  the  property  exceeded  the  sum 
of  $45.000 by  8ome$4.000or$5,000;  but.  before 
agreeing  to  sell  at  that  price.  Gray  liad  madp 
an  agreement  with  the  City  National  Bank, 
which  owned  the  debt  secured  by  tbe  afore- 
said second  mortgage,  to  the  effect  that  he 
might  sell  at  that  price,  and  that,  upon  be- 
ing paid  what  was  left  of  the  $45,000  after 
paying  therefrom  all  other  liens  and  Gib- 
son's commissions,  tbey  would  release  their 
mortgage,  so  that  he  could  give  the  purchas- 
er a  clear  title  to  tbe  property,  all  bough  the 
price  at  which  he  had  agreed  to  sell,  us  afore- 
itaid.  was  less  than  the  amount  of  the  liens. 
By  making  aald  sale  the  assignee  expected  to 


reduce  tb»  iMUik'a  debt  about  one-half,  and 
by  so  doing  to  be  able  to  save  for  tbe  credit- 
ors of  the  assignment  aeveral  thousand  d(d- 
Ian  of  the  notes  which  the  bank  held  as  col- 
lateral tn  addition  to  its  mortgage.  On  or 
aboat  September  26, 1892,  Gray  was  notified 
that  the  examination  of  tbe  titie  was  com- 
pleted, and  was  found  to  be  satisfactory, 
provided  the  aforesaid  liens  were  released, 
and  was  also  notified  that  Huntington  was 
ready  to  pay  tlie  mon^  and  receive  the  deed. 
Gray,  howerer,  coold  not  proceed  in  the  mat- 
ter. In  conaeqnmce  of  having  been  in  tbe 
meantime  served  with  a  restraining  order,  aa 
will  be  hereafter  more  ful^  detailed.  On 
the  same  day  or  the  day  after  the  said  Bd- 
ward Gray  had  contracted  to  sell  said  prop- 
erty to  Huntington  as  above  stated,  he  in- 
formed Mr.  Tompkins,  the  president  of  the 
Tompkins  Machinery  &  Implement  Oompa- 
ny,  of  what  he  had  done,  and  Mr.  Tompkins 
expressed  himself  as  being  dissatisfied;  and 
thereupon  the  said  Gray  suggested  to  him 
that,  if  there  was  any  reason  why  the  sale 
should  not  be  made,  it  could  be  stopped  Ify 
an  Injunction,  and  further  said  that  he 
would  be  glad  to  have  the  court  pass  upon 
the  matter.  Accordingly,  on  September  16, 
1892,  a  suit  was  begun  In  tbe  name  of  the 
Skinner  Engine  Company  and  the  Union 
Iron  Works,  two  of  the  creditors  of  said 
Tompkins  Machinery  &  Implement  Compa- 
ny, as  plaintiffs,  against  the  said  Edward 
Gray,  the  said  City  National  Bank,  and  the 
Security  Mortgage  &  Trust  Company,  for 
the  purpose  of  enjoining  the  sale  which  said 
Gray  had  agreed  to  make  as  aforesaid.  This 
suit  was  finally  disposed  of  on  September 
10,  1802,  by  a  Judgment  in  favor  of  the  de- 
fendants. Afterwards,  on  September  23, 1892, 
another  suit  was  begun,  In  the  name  of  the 
Hall  Self-Feeding  Cotton  Gin  Company,  as 
plaintiff,  against  said  Bdward  Gray,  said 
City  National  Bank,  and  the  Security  Mort- 
gage &  Trust  Company,  In  which  a  tempo- 
rary restraining  order  was  made  on  Septem- 
ber 23, 1892,  restraining  the  defendants  from 
selling  said  property  until  the  further  onler 

of  the  court,  and  setting  tbe   day  of 

October,  1892,  as  the  date  for  a  hearing  as 
to  whether  or  not  the  Interlocutory  injunc- 
tion should  be  granted.  It  was  this  restrain- 
ing order  v^lch  prevented  Gray  from  pro- 
ceeding when  notified  by  Huntington  that  he 
was  ready  to  pay  the  money  and  receive  the 
deed.  Appellant  offered  to  prove  that  the 
allegation  In  tbe  petition  upon  which  said  re- 
straining order  was  issued  was  that  the 
plaintiff  therein,  the  said  Hall  Self-Feeding 
Cotton  Gin  Company,  was  willing  to  give 
?50,000  for  the  property.  The  court,  how- 
ever, refused  to  permit  any  proof  as  to  the 
allegations  In  said  petition;  holding  that, 
while  It  was  relevant  and  material  to  show 
the  fact  that  an  Injunction  was  issued  In 
said  suit.  It  was  wholly  Immaterial  and  Irrel- 
evant to  rIiow  what  the  allegations  were 
upon  which  said  writ  was  granted.  To 
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wUcb  mUoc  appelknt  excepted,  and  took  Ui 
bill  of  exceptions.  Tbe  f^^owlac  orders 
were  made  In  aald  nilt  of  tbe  Hall  Self-Feed- 
ing Cotton  Qln  Company  against  Edward 
Gray,  assignee,  et  al..  to  wit :  On  October  6, 
1S82,  plaintiff  was  ordered  to  either  pay  the 
assignee  |50,000  by  9  a.  m.,  October  8,  1892. 
or  by  sold  time  give  bond  In  tbe  sam  of  VIO,- 
000  tbat  It  woiUd  pay  the  assignee  400,000 
for  the  property  when  the  title  was  pro- 
nounced perfect.  On  October  8,  1892,  .the 
above  order  was  extended  to  5  p.  m^  October 
la  1892.  On  October  13,  1892,  plaintiff  waa 
glren  until  noon,  October  24, 1892,  to  procure 
ofklnlon  on  the  title.  On  October  24,  1892, 
time  was  extended  ontU  noon,  October  29, 

1892.  On  November  12, 1892,  C.  F.  HunUng- 
ton  was  granted  leave  to  Intervene.  He  had, 
however,  filed  his  petition  In  intervention  on 
October  6.  1892.  On  I>ecember  13,  1892, 
Huntington  laron^t  a  separate  salt  In  the 
district  court  of  Dallas  county  against  said 
Edward  Gfay.  as  assignee,  to  compel  a  ape- 
olOc  perfonnanoe  of  the  aforesaid  contract  of 
sale  Blade  between  them,  and  his  interven- 
tion In  the  aforesaid  Injunction  suit  was  for 
the  same  purpose.  In  tbe  spring  or  summer  of 

1893,  Huntington  notified  the  defendant  Bob- 
wtson  (who,  as  will  be  hereafter  stated,  had 
then  succeeded  Or^  as  assignee)  that  his  of- 
fer of  945,000  for  the  property  was  now  with- 
drawn; and  on  August  i,  1893,  he  dismissed 
bis  said  suit  against  Edward  Gray,  and  also 
dismissed  his  aforesaid  Intervention  In  the 
injunction  suit  Bald  Injunction  suit  was 
finally  disposed  of  on  October  20.  1898,  by  a 
Judgment  In  which  It  Is  recited  that  the  as- 
slgnee  could  not  give  tbe  plaintiff  therein  a 
good  title  for  $50,000,  and  therefore  the  In- 
junction previously  granted  Is  dissolved. 
Not  long  afterwards  the  property  was  sold 
under  the  first  lien  thereon,  to  wit.  the  926.- 
000  de^  of  trust  to  the  Security  Mortgage  A 
Trust  Company,  and  was  bid  in  by  It  for  the 
amount  of  Its  debt.  The  appellant  under- 
stood that  the  said  Edward  Gray,  in  employ- 
ing him  to  find  a  purchaser,  and  in  contract- 
ing to  sell  the  pnq;>erty,  as  above  stated,  waa 
actliv  as  as^gnee  and  In  behalf  of  the  trust 
estate  but  there  was  no  express  agreemait 
between  them  as  to  whether  Gray  should  be 
Ipersoaally  liable  or  not  Tb»  defendant  Rob- 
ertson, who  was  assignee  at  the  time  the  In- 
junction suit  was  disposed  of,  In  October, 
1898,  as  aforesaid,  testified  that  during  the 
pendency  of  tbat  suit  he  made  no  effort  to 
sell  the  property;  that  afterwards  be  did 
make  diligent  efforts  to  effect  a  sale,  but  was 
unable  to  do  soi  or  to  find  a  purchaser,  at 
any  price. 

This  present  suit  was  begun  Novmnber  17. 
1892.  aud  during  Its  pendmcy.  nnd  during 
the  pendency  of  the  injunction  suit,  the  de- 
fendant Gray,  on  December  20,  1802,  filed  in 
said  district  court  (Forty-fourth  Judicial  die* 
trlct)  his  report  of  his  acta  as  assignee,  ac- 
companied by  bis  account  as  scdi  assignee, 
and  tendering  bis  raslgnatltm  as  such  as- 


signee. In  said  report  be  says,  among  other 
things,  tbe  following  in  reject  to  said  blecl: 
57:  "That  from  the  date  of  the  assfgnoaeat. 
until  July,  1892,  this  assignee  endaavored, 
through  every  channel  known  to  him,  to  sM 
said  property,  but  failed  to  obtain  an  «ffcr. 
That  In  July,  1892,  tbe  City  National  Bank 
advertised  said  property  for  sale  under  Its 
trust  deed,  and  afterwards  sold  same,  and 
became  the  purchaser  thereof;  but  said  sale 
was  defectively  advertised,  and  therefore  In- 
operative. That  after  the  said  sale  this  as- 
signee, through  Ur.  Robert  Gibson,  agreed 
to  sell  said  property  to  Mr.  C.  P.  HmitlngtoD 
for  the  sum  of  $45,000,  cash;  believing  It 
tor  the  manifest  Interest  of  the  estate.  "Hiat 
upon  learning  of  said  sale  the  Skinner  En- 
gine Company  and  the  Union  Iron  Works, 
cTeditors  under  said  asslgnnmit,  objected 
same  on  the  ground  of  Inadequate  of  price, 
and  brougbt  suit  in  this  court  to  enjoin  same, 
which,  upon  a  hearing,  was  detMed  fey  jonr 
honor  adversely  to  complainants,  and  their 
bOl  dismissed.  Tbat  shortly  tliereaftw  the 
Hall  Self-Feeding  Cotton  Oln  Company 
brought  a  timilar  suit  In  the  Fourteenth  Ju- 
dicial district  court,  offering  960,000  Cor  aald 
property.  This  latter  suit  Is  still  pending: 
the  court  granting  the  writ  upw  condition 
that  complainants  make  good  Oieir  alter  of 
960,000,  which  up  to  Uils  date  they  have  fail- 
ed to  do.  This  assignee  would  further  show 
to  your  honor  that  he  agreed,  as  astignee,  to 
pay  Robert  Gibson  tbe  usual  commission  to 
seU  said  block  S7  for  the  sum  of  945.000. 
which  commission,  he  Is  Informed,  would  be 
91,826.  for  which  said  Gibson  has  Instituted 
suit  i^inst  him  as  assignee,  which  suit  la 
now  still  pending."  On  December  22,  110^ 
an  order  waa  made  the  Judge  of  tbe  For- 
ty-Fourth Judicial  district  upon  the  matter* 
set  forth  In  said  report,  by  wtdcb  order  the 
resignation  of  said  Gray  as  assignee  was  ac- 
cepted, and  he  was  discharged.  The  defend- 
ant C  A.  Robertson  was  appointed  to  suc- 
ceed the  said  Gray  as  assignee,  and  the  said 
Robertson  was  ordered  to  make  himself  a 
party  to  all  litigation  In  favor  of  or  against 
the  said  Edward  Gray  tiien  pendhv.  and  be 
was  ordered  to  fully  protect  the  said  Oray 
affatnst  all  liability  on  accoont  of  anch  liti- 
gation Incurred  by  him  as  such  assigDee  un- 
der and  in  accordance  with  law;  and  It  was 
further  stipulated  that  nothing  therein  waa 
to  prejudice  or  In  any  wise  affect  the  con- 
tract of  sale  claimed  by  0.  P.  Himtlnpton.  or 
tbe  claim  of  Robert  Gibson  for  commis^ons 
upon  said  sale,  but  those  matters,  being  then 
In  litigation,  were  to  be  left  open,  and  unaf- 
fected by  said  order.  The  defendant  C.  A. 
Robertson  qualified  as  assignee  nnder  tbe 
aforesaid  appointment  wlthlu  a  day  or  two 
thereafter,  and  took  charge  of  the  assets  of 
the  estate,  aud  has  ever  since  been,  and  Is 
now,  acting  as  such  assignee. 

Richard  Morgan,  for  appellaai.  Geo.  B. 
Plowman,  for  app^eea. 
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FLNLBT,  a  J.  (aft«r  stating  tbe  Cacts).  The 
■Ixtb,  Beroitli.  elglitli,  ntntb,  and  tentli  as* 
slgnmentB  oC  error  all  rAito  to  tin  Km*  qiMs- 
tloD,  and  cballence  tb*  eorreetBau  oC  tbe 
cliarg«  of  tte  court,  and  tbe  rerdlct  randcred 
in  accordance  therewith.  The  caort  charged 
tbe  Jury  as  followB:  ''QeiitteoMn  of  tte  Joey: 
Yoa  are  Instructed  aa  fMawa:  FMhitMt  anes 
dtfendant  tor  Bcrrleea  aU^cod  to  be  due  to 
him  under  a  contract  alleged  to  have  been  en- 
tered Into  ^  and  between  him  and  one  Kd- 
WBTd  Gray,  as  assignee  of  tha  Tosspklns  Im- 
plensent  A  Machine  Compn:r,  wherry  {iMn- 
Uff,  m  consideration  that  said  Edward  Gray, 
as  and  In  his  duty  as  such  asalgnee,  promised 
to  pay  him  certain  communions  therefor,  pro- 
cured one  C.  P.  Huntln^n  to  agree  to  pay 
the  exxm  of  N&.00(»  for  a  conreyance  by  snoh 
asBl^ee  to  saM  HnnUngton  of  Mock  57  In 
the  city  of  Dalhis;  the  seme  betng  a  part  of 
the  estate  assigned  to  Bdward*  Gray.  Yea  are 
told  that  by  the  imeoncroverted  testimony  In 
this  case  It  appears  that  after  the  making  of 
tha  contract  for  servleee.  If  any  was  made,  and 
after  said  Hnntlngton,  at  tbe  procurement  of 
plahiCIfP,  agreed  to  purchase  said  lot  at  and 
for  said  snm  of  $45,000,  on  the  23d  day  of 
September,  1892,  and  before  the  conveyance 
to  said  Huntington  had  been  made,  or  any 
part  of  the  purchase  price  aforesaid  had  been 
paid,  an  Injunction  Issued  out  of  the  honor- 
able district  court  of  the  Fourteenth  Judicial 
district  of  Texas,  reatralning  aald  EMward 
Oray,  assignee,  from  sdling  said  tot  at  a  less 
price  than  9G0,000;  that  satd  Edward  Gray 
thereafter  reigned  as  assignee  of  said  estate, 
and  diefendant  C.  A.  Robertson  was  appointed 
in  his  stead,  and  as  such  successor  defends 
this  snlt;  ttiat  such  Injmctlon  remained  In 
force  untn  November  20,  1898.  That  some 
time  in  tbe  spring  of  1893  said  Huntli^ton, 
while  such  Injunction  was  in  force,  notified 
plafntlff  that  he  withdrew  his  offer  of  $45,000 
for  said  lot.  Under  the  foregoing  facts,  you 
are  instructed  to  find  a  verdict  for  the  de- 
fendant C.  A.  Robertson,  assignee." 

Under  the  several  assignments  of  error,  ajH 
pellant  ui^es  these  propositions: 

(1)  A  broker  employed  to  sell  real  estate  has 
<lischnrged  his  duty  when  he  produces  a  pur- 
chaser able  and  willing  to  buy  upon  the  terms 
tmA  at  the  price  fixed  by  the  seller,  and  Is 
thereupon  entitled  to  his  commissions,  regard- 
less of  whether  the  sale  Is  ever  actually  con- 
snmmated  or  not:  provided,  of  coarse,  tSiat 
the  fallnre  to  consummato  it  Is  not  due  to 
some  fault  of  the  broker.  The  correctness  of 
this  proposttlon  is  well  established  by  au- 
thority. Ctmkling  V.  Krakauer,  70  Tex.  73S, 
11  8.  W.  IIT;  Mechem,  A«.  H  866,  9G7,  612, 
U13;  Gauthler  v.  West  (Minn.)  47  N.  W.  650; 
Vinton  V.  Bald-win,  48  Am.  Rep.  447. 

(2)  Hie  principle  or  rale  announced  In  the 
first  proportion  is  not  affected,  or  In  any 
manner  changed,  by  reason  of  tbe  fact  that 
appeUant^a  «npIoyer  was  an  assignee,  and  was 
aoderstood  to  be  acting  In  his  trust  capacity. 
It  la  quite  dtai  tbat  trustees,  ordinarily,  un- 


less rtatnUned  br  the  fecial  tonn*  e£  tbt 
trust,  may  eaqpu^  sodt  anlatance  aa  may  ba 
reasonably  necassary  to  a  pcopev  adBulBMn* 
tlon  of  tbe  trnat,  wltkant  TtotatM  of  tbe 
prlne^e  Itaat  a  delegated  pcnrar  eamal  be 
again  delegated.  1  Pany,  Trusty  N  40i  m; 
Arnvtreag  r.  0*Brle%  SB  Tex.  <3^  10  S.  W. 
268.  It  la  equally  tiear  tSut  a  tmstea  coot* 
tracttng  for  tbe  benefit  of  a  Mst  becomes  yer- 
sonally  boaad,  untesa  he  atipnlatiei  ta  fbe  aon- 
trary.  In  Taylor  t.  Davis*  Adm'x,  110  U.  8. 
334.  4  Sap.  Gt.  19«v  It  ta  said:  "i.  trualM  la 
n«t  an  agent.  An  agent  represeats  and  nets 
for  Us  lartakcipBl,  who  may  be  either  a  nat- 
ural or  artificial  peraso.  A  trustee  maj  be 
defined,  generally,  aa  a  person  la  whom  some 
estate;  tnterest,  or  power  in  or  affecting  prop- 
erty Is  Tested  fat  tbe  benefit  ot  anothcv. 
When  an  a  gent  contra  eta  (n  the  name  of  Us 
principal,  tbe  principal  contracts  and  Is 
bou^  bnt  tbe  agent  Is  not  When  a  trmrtae 
contracta  a*  sscta,  unleas  be  la  bsvad  n*  am 
is  twnnd,  for  he  baa  no  prlncipaL  The  trual 
estate  cannot  proislse.  Tbe  contract  la  tbere- 
fiore  tbe  peraonml  undertakli^  of  tbe  tnntee. 
As  a  trustee  holds  the  estate,  although  only 
with  the  power  and  for  tbe  purpose  of  man- 
aging it,  be  is  personally  bound  by  tbe  con- 
tracts he  makes  aa  trustee,  even  when  desig- 
nating himBcM  as  such.  The  mere  use  the 
promisor  of  tb«  name  ot  truabee,  or  any  other 
name  of  affiee  or  employmena;  win  not  dts- 
ebacee  bUn.  Of  course,  when  a  tvnatea  aeta 
Ux  good  faltb  for  tlie  iKneflt  of  tbe  tnnt  be 
is  entitled  to  indenmlfy  hlnMelf  for  his  en- 
gagements out  of  the  estate  In  hia  bands,  and 
Sat  thin  pttspcae  a  oredlt  for  bla  expendltnaa 
will  be  allowod  In  bla  accounts  1^  the  court 
having  Jurisdiction  thereof.  If  a  trustee,  con- 
tractile tor  Hie  benefit  of  a  trust,  wants  t» 
protect  himselt  from  individual  llablUty  «m 
tbe  contract,  he  most  stipulate  tbat  ha  Ife  not 
to  be  personally  reaponalblft,  but  that  the  oth- 
er party  Is  to  look  solely  to  tbe  trust  estate. 
There  are,  no  doubt,  cases  where  perssna  oc- 
cupy tbe  position  of  quasi  trustees,  under  the 
appointment  of  a  court,  auch  aa  Mcelvers 
charged  with  the  performance  of  actlra  du- 
ties, In  which  It  wonld  Involve  ntCKh  hard- 
ship to  make  them  personally  liable^  But  In 
such  cases,  as  tbe  parties  have  tiie-  dgbt  to 
prove  their  claims  against  the  common  ftnnd 
and  have  them  allowed  the  comrt,  tbe  offi- 
cer may  have  the  protection  of  the  eonrt  by 
which  ha  to  avpo^^  rertealnlttff  parties 
from  brlnslncr  ntta  agalose  him,  except  where 
learve  is  glvHi  Bar  tbe  purpose  of  fining  tile 
amount  due."  See,  also,  ConnaUy  v.  Lyena, 
82  Tex.  0G4v  18  ».  W.  199;  Barton  v.  Bar- 
bour, 104  r.  9. 12B:  ntzhugh  V.  Pntehugb,  63 
Am,  Dec.  654.  It  is  Insisted:  by  appeUee  Qva.y 
that  the  case  of  McNulta  v.  Locht4dge.  141  V. 
S.  327,  12  Sup.  Ot  11,  is  antbority  fbr  tbe 
proposition  that  he  is  not  personally  bonnd  by 
tbe  contract  of  employment  of  Gibson,  and 
tbat  his  successor  is  therefore  tbe  only  prop- 
er party  defendant  to  this  suit.  Tbe  case'  cit- 
ed holds  tbat  a  receiver  ajipolnted      a  court 
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to  tucceed  another  receiver  may  "be  aaed  iqioii 
a  cause  of  aetlon  arising  against  hla  prede- 
cessor, wltiiont  first  obtaining  permission  at 
the  conrt  In  which  the  receivership  la  pending 
to  file  auch  suit  In  dlscnsdng  that  qnestlen 
the  conrt  says:  "Actions  against  the  receiver 
are^  In  law,  actions  against  ttm  receivership, 
or  the  fnnds  in  the  bands  of  the  receiver; 
and  his  contracts,  misfeasance^  negllgenceg, 
and  liabilities  are  official,  and  not  personal, 
and  Judgments  against  him  as  receiver  are 
payatde  only  from  the  fnnds  in  his  hands." 
A  receiver  Is  not  a  mere  trustee.  He  la  an 
t^cer  of  the  court,  and  acts  directly  onder 
and  by  virtue  of  the  orders  of  tbe  court  ap- 
pointing him.  His  custody  of  the  property 
Is  that  of  tbe  court,  and  bis  acts,  so  far  as 
authorised,  are  the  acts  of  the  court;  and, 
of  course,  he  bicurs  no  personal  liability  while 
acting  within  the  acope  of  hla  auttiorlty.  An 
assignee  appointed  In  a  deed  of  assignment 
made  in  conformity  with  our  general  ass^- 
ment  law  (Bev.  9t  18D5.  tit  8,  arts.  71-86) 
is  not  an  ofBcer  of  court,  but  merely  a  trustee 
selected  and  consHtnted  by  the  assignor.  The 
manner  In  which  he  sliall  manage  and  dispose 
of  the  estate  assigned  for  the  benefit  of  cred- 
itors is  neither  fixed  wders  of  court,  nor 
prescribed  tv  statute.  He  la  a  trustee  ap> 
pointed  by  the  assignor  Cot  the  purpose  of 
selling  the  estate  and  apportioning  the  pro- 
ceeds among  all  tbe  creditors  of  the  assign- 
or. He  acts  with  a  discretion  In  the  prem- 
ise^ and  tbe  respondbility  of  his  acts  rests 
ui>on  his  own  dioulders.  We  are  uhaUe  to 
percdve  any  principle  which  would  exempt 
such  an  assignee  from  personal  liability  for 
an  obligation  Incurred  by  him  for  the  benefit 
of  Oie  estate.  The  same  principle  which 
would  make  an  independent  executor  per* 
stmally  liable  applies  with  flie  same  force 
to  audi  an  assignee.  Hie  case  dted  wholly 
falla  to  sustain  tbe  contention.  The  authori- 
ties eataWsh  the  proposition  that  where  tbe 
tmstoe  acta  within  the  line  of  his  authority, 
In  good  faith,  and  with  such  care  aa  an  ordi- 
narily prudent  vnaon  would  have  exorcised 
under  similar  circumstances  In  the  conduct 
at  his  own  bushiess,  the  liability  Incurred  fOr 
the  beiwflt  of  the  estete  sboidd  be  met  out  of 
the  funds  of  the  estate.  Caldwell  v.  Youi«, 
ai  Tex.  80fl;  Kennedy  v.  Brlere,  45  Tex.  805; 
2  Perry,  Trusts,  81  912,  918;  Taylor  v.  Davis' 
Adm'x,  siyna. 

It  Is  Insisted  by  counsel  for  appellee  Rob- 
ertson that  appellant  Is  not  entitled  to  recover 
his  commissions  as  agsnt  for  the  sale  of  the 
realty,  and  have  them  paid  out  of  ttm  fnnda 
of  the  estate,  for  the  reason  that  the  court 
enjoined  tbe  assignee  Gray  from  the  consnm- 
mation  of  tbe  sale,  and  therein  made  per- 
formance on  his  part  unlawful,  and,  In  con- 
templation of  law,  impossible.  In  support 
of  this  ^position  we  are  cited  to  a  line  of 
authoritiea  holding  that,  where  performance 
of  a  contract  Is  i^ravented  Jndldal  pro- 
ceedings, a-recovtfy  cannot  be  had  tor  fail- 
ors  to  perform,  and  that  aneh  Judicial  pnh 


ceedlngs,  wtaen  sbown,  are  a  good  defense  to 
a  auit  iqion  an  executory  contract  If  this 
were  a  suit  agalcat  tbe  assignee  Gray,  by  tbe 
Iterson  to  whom  tbe  property  had  been  agrent 
to  be  sidd,  to  recover  damages  on  account  or 
the  breadi  of  tbe  contract  of  sale,  ttie  propo- 
sition vrgoU  would  have  api^icatloii.  Tbt 
case  of  People  r.  Insurance  Co.,  01  N.  T.  174. 
Is  an  autborl^  rdled  npon.  That  case  boU^ 
tliat  wboe  a  corporation  (fin  Insunnee  com- 
pany) waa,  by  Judicial  loroceedlngo,  aiUtrtiud 
from  prosecuting  its  bnsinea^  an  agent  em- 
ployed for  a  specUled  length  of  time  couM 
not  recovw  for  failure  to  carry'  out  tbe  con- 
tract after  the  Injunction  was  granted  re- 
straining tbe  company  bom  canylog  en 
business.  His  salary  was  paid  up  to  the  tJmr 
of  the  Injunction,  and  bis  suit  was  based  upoO' 
a  claim  for  salary  fo:  future  services  cdd- 
temphited  by  the  contract  It  was  b^  that 
the  u*Uon  of  tbe  court  In  preventing  tbe  com 
pany  from  carry]-:g  on  Its  business  operatf^l 
to  prevent  tbe  company  and  the  agent  from 
cun-ytog  out  tbe  contract,  and.  In  effect  an- 
nulled It.  It  will  be  observed  that  this  caiv 
does  not  refuse  a  recovery  for  senrlcee  ren- 
dered prior  to  the  injunction,  but  only  for 
services  which  v/tre  contemplated  In  tlie  fu- 
ture, and  whldi  oould  not  In  the  very  nature 
of  tbe  case,  ever  Iw  roidered.  We  fail  to  finil 
In  this  case  the  principle  f»>ntended  for  by 
counsel.  Hepburn  v.  Mon^omery,  97  N.  V. 
617,  Is  also  cited  to  the  same  point  In  tbls- 
caae  It  seems  to  be  held  that  a  general  affpni 
could  not  recover  commlsalona  contracted  for 
on  contemplated  renewals  of  poUdea,  when 
the  right  of  tile  ccmpany  to  receive  premi- 
ums upon  auch  renewals  was  taken  away  and 
destroyed  by  the  action  of  tiie  state  In  dis- 
solving the  corporation.  This  authority  CalU 
far  short  of  estaMlsbing  the  doctrine  urged 
by  couzueL  Upoo  the  prindples  berelnbefon' 
announced,  the  assignee.  Gray,  had  the  right 
to  employ  the  assistance  of  a^IIant.  if  rea- 
sonably necessary  for  a  proper  admlnlatraUon 
of  bis  tiust  and  would  have  been  Justified  in 
paying  for  such  services  out  of  the  funds  of 
tbe  estate  Th's  proposition  flikds  a  dose 
analogy  in  the  rules  governing  tbe  actions  of 
a  guardian.  Our  atatote  makes  It  the  duty 
of  the  guardian  to  manage  the  estate  of  tbe 
ward  In  such  manner  as  a  prudent  man 
would  manage  his  own  property.  Rev.  St. 
18Ki,  art  262b  And  It  provides  for  pay- 
ment of  all  leasolwble  and  proper  expense!: 
incurred  by  the  guardian  for  the  benefit  of 
the  estote  out  of  tbe  estate  of  the  ward. 
Rev.  St.  1896,  art  2^2.  Our  general  assign- 
ment statute,  Bh  before  stated,  leaves  fun  dis- 
cretion to  tbe  assignee  as  to  how  be  shall 
manage  and  dispose  of  the  e^te,  and  pro- 
vides that  he  '^Bhall  be  entitled  to  reasonable 
compensation  tor  his  sarvieea  and  Ida  aee- 
essary  costs  end  expenses.  Including  also  his 
attorney's  fees,  all  to  be  allowed.  In  ease  of 
difference  between  the  parties,  by  the  county 
Judge  or  Judge  of  tba  district  court**  U.  an. 
8K.   In  the  case  of  GaldweD  r.  Teaac  21. 
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Tex.  8(S.  tlie  rule  tor  determining  wlietber 
tbe  Uabtlltr  Incurred  by  tbe  ffoardlan  for  at- 
torney's fees  Bball  be  paid  out  of  tbe  ward's 
estate  Is  thus  stated:   "Tbe  allowance  to  tbe 
guardian  Is  not  to  be  determined  by  tbe  test 
of  whetber  the  suit  resulted  favorably  or  un- 
ravorably.   That  would  place  tbe  guardian 
iD  tbe  attitude  of  an  Insurer  to  tbe  extent  of 
(iuch  expense,  wblcb  would  often  prevent 
tiults  from  being  brougbt  wbfcb  any  prudent 
man,  in  tbe  management  of  bis  own  business, 
would  tblnk  It  proper  and  necessary  to  bring. 
Tbe  true  test  Is,  would  a  prudent  man,  under 
all  tbe  circumstances  as  they  existed  at  tbe 
time,  Judge  It  to  be  proper  and  necessary  to 
bring  and  prosecute  tbe  suit  to  protect  tbe 
interest  of  tbe  minors,  and  would  be  judge 
It  necessary  and  i»oper  to  make  tbe  employ- 
meat  of  ooonsel  to  prosecute  tbe  suit?   It  so, 
tben  such  employment  would  be  a  necessaiy 
and  rwBonable  expense,  wblcfa  should  be  al- 
lowed to  Uie  guardian."   In  tbe  case  Just  cit- 
ed, whUe  tbe  principle  -s  recognized  Out  the 
attorn^  has  no  direct  remedy,  by  common 
law  or  statute,  against  tbe  property  of  the 
ward.  It  Is  held  that  as  tbe  ward's  estate 
should  bear  all  necessary  and  proper  expenses 
incurred  by  the  guardian  for  tbe  benefit  of 
the  estate,  upor  proper  allegations,  under  our 
»>ystem,  tbe  estate  of  the  ward  may  be  direct- 
ly proceeded  against  by  tbe  attorney  for  com- 
pensation for  services  rendered  tbe  guardian. 
I'pon  this  phase  of  tha  case  It  Is  said:  "Nei- 
ther by  tbe  common  law  nor  by  statute  has 
tbe  attorney,  for  any  such  employment,  any 
direct  remedy  against  tbe  property  of  tbe 
ward,  in  a  suit  of  tbis  kind.    But  as  it  Is 
equitable  that  the  ward's  property  should  be 
llaUe  for  an  expense  which  tbe  guardian,  In 
tbe  proper  discbarge  of  bis  duty,  bas  a  right 
to  incur,  there  Is  no  mconslstency  In  our 
courts,  possessing  a  blended  Jurisdlctlou  both 
of  law  and  equity.  In  allowing  a  direct  re- 
course upon  tbe  ward's  property,  on  the  part 
of  tbe  attorney,  upon  bis  averring  and  prov. 
Ing  such  facts  as  would  compel  tbe  county 
court  to  allow  bis  claim  to  tbe  guardiaut  If 
paid  and  presented  for  allowance,  as  an  ex- 
pense Incurred     the  guardian." 

Tbe  deductions  which  necessarily  follow  the 
priociples  announced  are  these: 

1.  Appellaut  having  been  employed  by  the 
assignee  Uray  To  sell  tbe  property  upon  a 
commission,  and  having  performed  the  serv- 
ice for  wblcb  be  was  employed,  prior  to  the 
issuance  of  tbr  Injunction,  he  ts  entitled  to 
pay  for  bis  said  services. 

2.  Tbe  assignee  Gray  did  not  exempt  him- 
self from  personal  liability  by  tbe  terms  of 
tbe  contract  of  employment,  and  became 
thereby  personally  liable  to  appellant.  It  was 
error,  therefore,  to  dismiss  the  case  as  to  him. 

8.  Appellant  Is  also  entitled  to  a  decree  that 
bla  Judgment  be  psld  out  of  the  funds  in  tbe 
bands  of  the  assignee  Robertson,  if  It  be 
found,  under  the  principles  above  announced, 
tbat  tbe  assignee  Gray  was  Justified  In  em- 


ploying appelant  to  assist  In  tbe  sale-  of  tbs 

property. 

4.  Under  propc"  pleadings,  and  under  condi- 
tions Just  stated,  the  assignee  On^  would 
be  entitled  to  a  decree  In  his  favor  against 
the  estate  in  the  hands  of  assignee  Robert- 
son. AU  parties  are  before  the  court,  and 
their  several  rights  and  interests  should  be 
protected  by  the  decree. 

Judgment  reversed  and  cause  remanded 

BOOKUOUT,  J.,  was  dlsquaUfled*  and  dtd- 
not  sit  In  tbls  case. 


LEA  et  al.  v.  UNION  GENT.  LIFE  INS.  00. 
(Court  of  CSvU  Appeals  of  Texas.    Dec.  4* 
1897.) 

IX8UKA.N0B— CoKTaiOTS  Ot  AOSHOT— CONDITIOXS 

—Wiivxr—Pleadiho— Proof— Pa- 
rol Evidb:(ob. 

1.  Where  a  written  contract  of  agency  pro- 
vided tliat  SO  per  cent  of  the  first  annual  in- 
surance premiums  shoald  he  paid  to  the  agent 
when  the  notes  taken  therefor  should  be  collect- 
ed, evidence  that  the  company  negligently  fail- 
ed to  collect  Buoh  notes,  or  to  allow  the  agent 
to  do  80,  should  not  be  excluded  on  the  ground 
that  it  varies  the  terms  of  a  written  contract. 

2.  Where  a  contract  of  agency  provided  that 
50  per  cent,  of  the  first  annual  insurance  premi- 
ums should  be  paid  to  the  agent,  and  the  agent 
procured  a  persoi  to  take  oat  a  policy,  and  sucii- 
person  was  out  of  town  when  tbe  policy  was 
sent,  and  did  not  linow  that  it  was  awaiting 
him,  and  the  company  recalled  the  policy  aov 
refused  to  return  it,  although  the  person  waa 
willing  to  take  it  and  pay  the  premium,  the 
agent  was  entitled  to  a  commission  on  sucb  pol> 
icy. 

8.  Wliere  a  contract  between  an  Insurance' 
company  and  its  agent  provides  that  premianf 
notes  taken  by  the  agent  are  to  be  sent  to  the 
company  monthly,  and  the  company  accepts 
such  notes  as  soon  as  they  are  taken  by  the 
agent,  and  does  not  object  to  receiving  them 
before  tbe  time  expressed,  it  thereby  waive* 
said  provision,  and  will  be  liable  to  the  agent 
for  bis  proportion  of  the  proceeds,  if  it  negli- 
gently fails  to  collect  them. 

On  Motion  for  Rehearing. 

Where  an  insurance  agent  claims  a  right 
to  recover  against  tbe  company  for  bis  share 
of  the  premium  on  a  policy  which  the  company 
recalled  after  Bending  it,  and  tbe  company  re- 
lies on  a  danse  in  the  contract  of  agency  which 
requires  that  all  policies  not  called  for  tn  SO* 
days  shall  be  returned,  it  mnst  allege  and  prove 
that  the  poltey  was  not  recalled  until  atter  the 
80  days.  • 

Appeal  from  Grayson  county  court;  J.  & 
Wood,  Judge. 

Suit  1^  the  TTnlcui  Coitnl  lite  Insnnuce 
CJompany  against  W.  M.  Lea  and  otbers  for 
premiums  wlUiheld  by  d^endant  Lea,  who- 
was  plalntHTs  agent  Jod^ent  for  plain* 
tiff,  and  defendants  appeal.  Reversed. 

Wolfe  &  Hare,  for  appellants.  F.  B.  Dil- 
lard,  for  appellee. 

Reasons  for  Reversal. 

HUNTER,  J.  Tbe  appellants  (defendants 
below)  pleaded  in  offset  and  counterclaim 
that  tbe  appdlee  (idalntlff  b^w)  negUgentlj- 
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teUed  to  of^ect,  or  to  allow  tbem  to  collect, 
certain  premium  notes,  one  half  of  which, 
when  collected,  was  to  belong  to  them,  and 
thb  other  half  to  the  company,  for  which 
tbflj  were  acting  aa  i^nts  In  soliciting  and 
pnenrtng  persons  to  purchase  life  Insarance 
in  the  plaintiff  company.  The  contract  of 
agency  provided  that  60  per  cent,  of  the  first 
annual  premiums  should  be  paid  to  the 
agents,  as  th^r  commissions,  when  the  notes 
should  be  collected,  and  5  per  cent,  of  all 
sotMeqnent  premlnras  Bbonld  be  paid  to  the 
company.  The  evidence  c^ered,  and  exclud- 
ed by  the  court,  tended  to  prove  that  the 
company  Issued  policies  to  the  parties,  ac- 
cepted their  notes  for  the  first  premiums, 
and  negligently  foiled  to  collect  same  or  al- 
low appellants  to  do  so,  though  the  parties 
were  solvent,  and  the  notes  could  have  been 
collected  by  the  me  of  ordinary  and  prt^or 
diUgrace.  Tlie  ground  of  objection  was  that 
the  evidence  varied  the  written  contract  put 
iB  evidence  by  appeUee.  We  think  that  the 
•vMence  was  admissible  under  the  allega- 
tions of  appellants. 

The  court  also  excluded  evidence  tending 
to  prove  that  the  agoiln  (appellants)  procur- 
ed one  Addlngtim  to  take  out  a  policy  In 
Oie  company,  and  upon  his  application,  med- 
ical examiner's  report,  etc.,  he  waa  accepted 
fey  tbe  conquvy,  and  the  pcdlcy  waa  Issued 
to  him,  and  sent  to  a  bank  to  be  delivered  to 
him.  He  being  away  from  home  on  busl- 
neas,  and  not  knowing  that  the  policy  waa 
awaiting  blm,  t3ie  compaiqr  recalled  it,  It 
seems,  because  not  taken  and  paid  fbr  prompt- 
ly; no  oiber  reason  appearing.  Upon  his 
ratom  borne  he  was  informed  <tf  the  Isso- 
ance  and  recall  of  the  ptfllcy,  and  waa  will- 
fng  and  offered  to  take  the  policy  and 
the  premium,  and  the  appelant*  so  notified 
^pellee,  bat  the  company  failed  and  refus- 
ed to  return  the  policy;  and  the  agents'  one- 
half  Interest  In  the  premium  was  thus  lost 
to  them.  We  tUnk  that  this  evidence  ought 
to  have  been  admitted.  The  matter  had 
been  properiy  pleaded,  and  we  think  that 
the  proffered  evidence  tended  to  show  that 
the  agento  bad  an  earned  Interut  In  the 
^mlum,  which  could  not  artiltnully  be  thus 
d&vosed  ot  by  appdlee.  If  a  mlstalre  had 
been  made,  and  ,lt  were  abown  that  ha  ma 
accepted  hy  mistake  or  by  firand,  either  <»i 
tbe  part  of  the  agents  or  of  the  aasured, 
whldi,  being  discovered,  the  enrqnny,  by 
reaaon  thereof,  dedlned  to  encnte  Ae  can- 
tnwt,  at  If  Koj  otiier  good  rsason  was  shown 
tor  the  rejection.  It  would  be  different;  but 
B»  anch  caae  aa  this  la  pleaded  or  proved. 
The  wrtttui  contract  put  la  evldaice  t^^  ap- 
peUee ahowed  that  piemliim  notes  takra  by 
appellants  were  to  be  sent  to  appellee  month- 
ly, but  appellants  offered  to  prove  that  the 
notes  In  controvert  had  been  reported  and 
sent  to  appeUee  as  soon  as  taken,  not  waiting 
untn  th^  matured,  and  had  been  held  by  It, 
and  not  collected  or  attempted  to  be  collect- 
-ed,  ThiM  evidence  was  excluded  because  var 


rylng  tiie  written  contract  We  think  that 
If  the  appdlee  accepted  and  hM  the  noteA. 
and  foiled  to  object  to  receiving  them  before 
the  time  expressed  la  the  contract,  it  waived 
the  provision  of  tbe  contract,  and  ttiat  flw 
evidence  ought  to  have  been  admitted. 

Tbe  Jury  weie  dtarged  peremptorily  to  And 
a  verdict  for  appellee,  whl(4i  Is  complained 
of.  With  the  evidence  above  referred  to 
all  admitted,  of  course,  the  coort  would  not 
give  such  a  charge,  and  we  QODk  It  vniMe- 
esaary  to  notice  the  aSBlgnment  conplalnhig 
of  the  charge  of  the  oomt.  It  Is  nrged  bem, 
also,  by  an  assignment,  that  fbfa  cbai^e  waa 
eiTMMOQS  because,  tiie  appellee  barlBg  al- 
leged Itself  to  be  a  fMelgn  conwatkw  d<rii« 
bnstneaa  In  this  state  jxa6xr  a- permit  trons 
oar  secretary  of  state,  and  havii^  fWM  to 
make  proof  of  such  allegation,  when  a  gm- 
oral  denial  thereof  bad  been  filed  by  tke  de- 
fendant, it  eoold  Dot  leeover.  We  ttalak  tUa 
aarigaaent,  too.  Is  wcU  taken.  Tabo-  ▼.  Aa- 
■odatioB  fTex.  Sop.)  40  8.  W.  964.  For  the 
reasons  above  given,  we  think  the  JudgnMOt 
in  thla  case  ought  to  be  reversed,  and  tbe 
cause  remanded  for  a  new  trial,  and  we 
make  the  order  accordingly. 

On  Uotloi  for  R^earins. 

0uk.  8.  180&) 

Appdlee^s  counsel  calls  our  attention  to  a 
provision  In  the  contract  reqnlrtog  all  poli- 
cies Issued  and  not  delivered  within  SO  days 
from  ttielr  dates  to  be  returned  to  the  com- 
pany, and  that  in  the  event  <tf  socb  retnm 
the  agento  were  to  charge  tiiemselvea  with 
the  medical  examfner's  feea,  and  insist^  un- 
der tills  clause^  that  the  evidence  rdatlng  to 
the  Addlngton  p<rflcy  was  properly  e»ivded 
by  tlie  coanty  court,  unless  appeltanto  bad 
proved  that  the  p<dley  was  recalled  b^  ap- 
pellee before  tbe  excretion  of  tbe  SO  days. 
We  are  anable  to  determine  from  flie  reconl 
iriiether  It  was  recaBed  before  the  ei^ration 
of  the  30  days,  or  afterwards.  If  beftire,  un- 
less for  some  good  reason,  we  think  tlie  ap- 
pellee would  be  llaUe  as  Indicated  in  tlif 
OTlglnal  opinion;  but  it  afterwards,  we  nn 
Inclined  to  think  that  this  foct  ongbt  to  tie 
set  up  and  proved  by  the  appdlee^  It  belnp 
tn  avoidance  of  app^Ianti^  r^sht  to  recover 
imder  another  and  different  clanse  of  thf 
contract.  It  ae^ns  tiiat  we  were  In  tmr  in 
holding  tiiat  tin  appellee.  In  order  to  recover, 
riiould  plead  and  prove  that  it  had  a  per- 
mit from  oar  secretary  of  state  to  do  bosl- 
ness  tn  this  stote,  as  required  by  artidm 
746  and  746  of  our  Revised  Btatntea  of  ISffi. 
The  app^Iee  being  a  llfto  Inmranee  oniKiTa- 
tlon,  and  requbed  by  cbapter  8,  tit  88»  Rer. 
St  1885,  to  procure  a  certificate  of  antboilty 
to  do  business  In  this  state  from  the  etmrnts- 
sloner  of  insurance,  is  eapedaBy  caeoepfed 
from  the  operation  of  articles  740  and  74A 
by  article  747.  Otherwise  adhering:  to  onr 
original  ophilon,  the  motion  fbr  ndKUfi«  ie 
overrule<L 
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BERG  T.  SAN  ANTONIO  ST.  RY.  CO. 

(Ooart  of  C^tU  Appeals  of  Texas.    Jan.  6, 
18»8.) 

BbOUB— COMHWUON— OkTSCT  OF  TlTLH. 

1.  When  a  broker,  at  the  time  he  eontracti, 
•r  performs  the  work  for  irbleh  h«  oaks  eom- 
psBsatkni,  kaom  of  the  matter  which  ultl* 
matriy  defMts  hi«  sBorts,  he  ta  not  entitied  to 
recover. 

2.  Where  a  broker,  at  the  time  he  makes  the 
coBtrsct  or  performs  the  work,  knows  of  no  de- 
fects in  his  principal's  title  which  would  de^ 
feat  a  sale,  he  has  the  right  to  aiBume,  and  his 
principal  impliedly  warrants,  that  the  title  to 
the  propwtj  Is  free  from  infirmity. 

8.  The  fact  that  the  broker,  in  negotiating  the 
sale,  signed  a  coitract  with  the  ptirchaaer  pro- 
Tiding  tlkat  the  title  shonld  be  satiBfnctory  to 
Che  purchaser's  attorneys,  is  not  a  recognition 
of  a  defect  in  bis  principal's  title  which  would 
defeat  a  rccorery  for  his  commission  where 
the  sale  fell  through  on  account  of  such  defect. 

Motion  for  rehearing.  OTermled. 
For  Conner  report,  see  42  8.  W.  M7. 

JAMES,  0.  J.  We  are  of  opinion,  npon  a 
reconsideration  of  the  case  npon  the  motion 
tor  rehearing,  that  the  cue  has  been  cor* 
reedy  dlqtoaed  of.  There  is  no  ancertalnty 
In  the  writing  which  defined  appellant's 
right  to  commissions.  He  was  to  receive  a 
compensation  for  making  a  sale  of  the 
bonds,  to  be  paid  out  of  the  proceeds  of  the 
•ale,  as  the  proceeds  w«n  received.  Appel- 
lee's contention  Is  substantially  this:  That 
It  was  a  condition  to  tbe  payment  of  his 
eomi>ensatk>n  that  the  Bale  should  be  con- 
siunmBted,  and  proceeds  of  sale  received; 
and  that  If,  for  any  cause,  not  the  willful 
or  frandulent  act  of  the  appellee,  the  sale 
was  not  effected,  or  tbe  purchase  money  not 
paid,  appellant  was  not  to  be  compensated. 
That  the  contract  might  have  been  worded 
to  have  this  effect,  cannot  be  doubted.  Pry- 
or  T.  Jolly  (Tex.  Sup.)  40  a  W.  »59;  Flower 
v.  Davidson  (Minn.)  40  N.  W.  308;  Peet  v. 
Sherwood  (Minn.)  45  N.  W.  859.  Had  tbe 
•ale  been  made  on  deferred  payments,  tbe 
payments  would  clearly  have  been  a  condi- 
tion to  defendant's  liability  to  pay  appellant 
under  this  writing.  Tbe  cases  cited  by  ap- 
pellee (Pryor  v.  Jolly  pTex.  Sup.]  40  S.  W. 

Tombs  V.  Alexander,  101  Mass.  255; 
Walker  v.  TlrreU,  Id.  257)  are  not  authority 
for  Its  position.  In  Hinds  v.  Henry,  36  N.  J. 
Law.  328,  also  cited,  the  cloud  on  tbe  title 
which  broke  off  tbe  contract  to  sell  was 
known  to  the  agent  when  he  received  bis 
power  of  attorney,  nod  tbe  opinion  In  that 
case  states  that  the  evidence  showed  that 
the  defendant  made  no  fraudulent  conceal- 
ment of  the  defect  In  his  title,  and  that  the 
plaintiff  acted  with  full  knowledge  that  his 
efforts  mle^t  prove  abortive  by  tbe  defend- 
ant's inability  to  convey  as  was  stipulated. 
It  is  well  settled  that  when  a  broker,  at  tbe 
time  he  contracts,  or  at  tbe  time  he  performs 
the  work  for  which  he  asks  compensation, 
knows  of  tbe  matter  whi<di  ultimately  de- 
feats his  efforts,  be  Is  not  sntttlod  to  recor^ 
43  8.W.-G9 


er.  But  when  be  does  not  know,  flw  mis 

is  that  he  has  the  right  to  assume,  and  his 
principal  Impliedly  wamnts,  that  the  tltie 
to  tbe  property  he  deals  with  Is  free  from  In- 
firmity. Gaotbler  t.  West  (Minn.)  47  N.  W. 
606;  Loan  Co,  T.  Thompson  (Ala.)  6  SouUl 
478;  Sweeney  v.  Oas  Uo.  (Pa.  Sup.)  18  Atl. 
612;  Fbelpo  t.  Pmseh  (CaL)  28  P«c.  1111; 
Feet  r.  Sherwood,  supra.  In  the  case  of 
Ganthier  v.  West  It  Is  stated  that.  If  the 
broker  agrees  to  wait  for  his  commission  un- 
til the  sale  is  fully  completed,  there  is  an 
Implied  contract  that  the  defendant  had  the 
ability  and  could  confer  upon  tbe  purchaser 
a  perfect  title  to  the  property.  We  think 
this  is  sound.  And  we  are  unable  to  see  any 
difference  In  this  respect  between  cases 
where  the  owner  agrees  to  pay  tbe  agent 
generally,  and  where  there  Is  a  stipulation 
that  be  Is  to  receive  bis  pay  when  the  sale 
is  completed,  or  oat  of  tbe  proceeds  when 
they  are  received.  In  tbe  latter  cases,  It  Is 
true,  the  agent  would  bave  to  await  the  com- 
pletion of  tbe  sale,  or  the  receipt  of  the  pro- 
ceeds after  the  sale.  So  far  bis  compensa- 
tion would  be  conditional.  In  cases  where 
he  Is  to  be  paid  npon  the  completion  of  the 
sale,  tbe  authorities  are  that  tbe  broker  Is 
nevertheless  entitled  to  compensation  If  tbe 
sale  was  not  completed  because  of  the  own- 
er's inability  to  give  a  good  title.  This  being 
the  case,  bow  can  It  be  said  that  a  stipu- 
lation that  be  WAS  to  await  the  payment  of 
the  purchase  money,  or  be  paid  out  of  the 
purchase  money  when  received,  relieves  the 
owner  from  the  Implied  warranty  that  be 
has  a  good  title,  when  the  sale  Is  defeated, 
and  thereby  the  fund  out  of  which  tbe  agent 
was  to  be  paid  is  defeated,  for  such  rea- 
son? If  the  agent  can  recover  In  the  one 
ease,  he  should  in  tbe  other.  As  a  matter  of 
conrse,  an  agreement  might  be  made,  where- 
by tbe  broker  will  not  be  entitled  to  com- 
pensation if  tbe  sale  Is  defeated  by  reasun 
of  the  title,  or  for  any  other  reason.  There 
Is  nothing  in  tbe  contract  that  can  be  so 
construed.  It  Is  plain  and  unambiguous.  It 
was  agreed  that  he  should  bave  for  his 
services  in  selling  appellant's  bonds  the  ex- 
cess over  a  fixed  sum  net,  to  be  paid  as  the 
same  should  be  received  from  the  purchas- 
era.  In  other  words,  if  be  sold  tbe  bonds  for 
a  surplus  over  the  fixed  sum,  he  was  to  be 
paid  this  surplus,  but  as  to  deferred  pay- 
ments be  had  to  await  their  payment;  and 
to  this  extent  only  bis  pay  was  conditional. 
There  was  no  condition  that,  if  tbe  sale  fail- 
ed for  any  reason,  be  was  to  receive  no  com- 
missions, Jt  such  had  been  his  agreement, 
it  may  be  that  It  would  have  done  away 
with  all  implied  warranties,  which  was  held 
in  Flower  v.  Davidson,  supra.  It  may  be 
proper  to  state  in  this  connection  that  In  a 
later  case  In  Minnesota  (Cremer  v.  Miller.  57 
N.  W.  318)  the  doctrine  announced  In  Flow- 
er V,  Davidson  was.  It  seems,  applied  to  a 
case  where  the  agent's  commission  depended 
upon  tiM  payment  o£  tbe  pnnAuut  mousy; 
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and  tbe  court  held  In  tbat  cate^  dtlng  Flow- 
er ▼.  DaTldson,  in  effect,  tbat  aoch  a  stip- 
ulation did  away  witb  tbe  Implied  warranty 
concerning  tbe  title.  Tbere  is  no  reference 
to  Gantbler  West,  wblcb  aeema  to  bold 
tte  contrary,— a  case  decided  by  tbe  same 
court  We  are  of  opinion  tbat  It  requires 
more  tban  tbe  agreement  sbows  in  tbe  pres- 
ent case  to  be  coDstmed  to  exclude  sncta 
warranty.  Tbe  charge  copied  in  tbe  opinion, 
and  tbere  stated  to  be  correct,  was  in  ac- 
cord witb  tbe  views  above  expressed,  and 
tbe  portion  In  conflict  witb  tbese  views,  also 
set  forth  in  the  opinion,  should  not  have 
been  added. 

It  is  also  claimed  by  appellee  that  plalntlCC 
cannot  recover  because  the  contract  he  pro- 
cured to  be  made  by  the  purchaser  provided 
the  title  to  appellee's  properties,  and  the  le- 
gality of  tbe  issue  of  bonds  should  be  satla- 
factory  to  the  purchaser's  attorneys,  and 
this  was  a  reeognitiou  that  such  adverse  con- 
tingency might  arise,  and  was  a  condition 
made  in  view  of  possible  defects  liable  to 
defeat  It.  If  there  ts  anything  in  the  rule 
that  the  broker  has  a  right,  In  negotiating 
a  sale,  to  assume  that  his  principal  has  a 
good  and  marlietable  title  to  the  property 
given  bim  to  sell,  then  there  Is  nothing  In 
the  above  contention.  He  may  proceed  with 
a  sale,  and.  If  he  is  authorized  to  contract, 
he  may  enter  Into  a  contract,  upon  tbe  the- 
ory that  tbe  property  is  In  tbat  condition. 
He  cannot  have  a  right  to  rely  on  this,  and 
lo«e  it  merely  by  relying  on  it 

We  may  add,  in  view  of  what  Is  said  in  tbe 
motion,  tbat  the  form  in  which  Berg's  com- 
mission was  stipula'ted  did  not  ^ce  him 
in  any  other  attitude  tban  that  of  a  broker. 
He  was  to  get  all  above  a  fixed  sum  as 
commission  so  stated,  and  the  fact  tbat  this 
might  be  great  or  might  be  small  does  not 
effect  a  different  relation. 

As  already  stated.  If  the  facts  or  circum- 
stances show  tliat  appellant  bad  notice  of 
the  condition  of  the  bonds  at  the  time  he 
did  the  work,  he  could  not  recover;  or.  If 
tbe  defect  In  tbe  isane  was  due  to  him,  then 
he  cannot  recover.  Nor  can  he  recover  If, 
as  a  matter  of  fact  the  purchasers  would 
not  have  completed  the  purchase  had  the 
bonds  been  without  defect 

The  other  subjects  referred  to  In  the  mo- 
tion have  been,  we  believe,  correctly  decid- 
ed, and  sufficiently  explained.  The  motion 
l>  overruled. 


PHCENIX  INS.  CO.  T.  SHEAtlMAN.  * 

(Oonrt  of  OlvU  Appeals  of  Texas.  Dec.  11, 
1^7J 

IteAL— iKSTBUonoss—  Insosaicob—Abbionmsxt 
at  FOucT— CovDiTioHB— Statotm— Opsr* 

TtOV— RBTKOAOmrsKBSik 
1.  Under  Sayles*  New  Civ.  St  art  1331,  pro- 
Tiding  that  failure  to  submit  an  issue  snail 
not  be  ground  for  rerersal  of  a  judgment  unless 
Its  sobmlsstoa  was  requested  m  writing  by  the 

t  For  0[dnion  on  rehearing,  see  48  8.  W.  1068. 


complaining  party,  and  that  an  issue  not  anb- 
mitted  or  requested  shall  be  deemed  found  br 
the  court  In  such  manner  as  to  support  thp 
Judgment  if  there  is  evidence  to  sustain  such  a 
nnmng,  the  failure  to  submit  an  issue  is  not 
ground  for  a  reversal  where  the  party  cDmptain- 
Ing  did  not  request  the  court  to  submit  It  and 
took  no  exception  to  a  charge  stating  that  hy 
agreement  the  special  issues  submitted  covmd 
aU  the  material  iuaea  of  fact  Involved,  and 
the  evidence  supported  a  finding  presumed  h 
favor  of  the  judgment 

2.  Where  an  assignment  of  an  insurance  poli- 
cy sued  on  br  the  assignee  is  all^ted  in  the 
complaint  and  the  policy  and  assignment  there- 
of ere  read  in  evidence,  and  the  assignment  is 
put  in  issue  only  by  a  general  denial,  tbe  m- 
signment  is  sufficiently  proved,  under  SayW 
New  Cfv.  St  art  318,  providing  that  when  a 
written  instrument  is  sued  on  by  the  assignee, 
the  assignment  shall  be  regarded  as  fnlly  prov- 
ed, unless  defendant  shall  deny  in  his  plM 
that  the  same  is  genuine. 

8.  Sayles'  New  Civ.  St  art  1331,  providlBg 
tliat  failure  to  submit  an  issue  sbau  not  be 
ground  for  reversal,  unless  requested  la  writ- 
ing by  the  party  complaining,  prescribes  a  meth- 
od of  procedure,  and  does  not,  therefore^  fiill 
within  the  consntntional  Inhibition  of  retroac- 
tive laws,  and  applies  to  an  action  tried  before 
it  went  into  effect. 

4.  An  insurance  policy  provided  that  it 
should  he  void  if  illuminating  gas  or  vapor 
should  be  generated  in  the  bnilmng,  or  adjacent 
thereto,  to  use  thetein,  or  If  gasoline  should 
be  kept  or  used  on  the  premises.  Insured  man- 
ufactured "French  Electric  Fluid"  from  gaa- 
oline  and  other  Ingredients,  which  was  ktpl 
in  a  shed  separate  from  the  insured  building, 
and  used  it  In  a  lamp  for  lighting  said  building; 
a  portion  of  it  being  kept  on  a  shelf  In  the  back 
part  of  the  bnilding.  Insured  had  used  all  of 
the  fluid  several  days  before  the  fire  occurred, 
and  was  not  using  any  at  the  time  of  the  fire. 
Bdd,  that  the  facts  warranted  a  finding  that  no 
illuminating  gas  was  generated  In  the  building 
for  use  therein,  and,  in  tbe  alisence  of  expert 
testimony  that  French  Electric  Fluid  and  gaso- 
line are  the  same,  the  facts  also  justified  a 
finding  that  no  gasoline  was  kept  or  used  mi 
the  premises. 

5.  It  la  proper  to  charge  that  an  Insurance 
policy  providing  that  it  shall  be  void  In  caae 
of  false  swearing  by  Insured  touching  any 
matter  relating  to  the  insurance,  or  tbe  sub- 
ject thereof,  whether  before  or  mtter  the  loos. 
Is  not  avoided  where  a  person  honestly  beUeves 
the  valne  of  destroyed  property  to  oe  as  be 
swears,  even  though  It  Is  not  the  true  value, 
when  there  Is  no  motive  shown  for  making  a 
false  statement  and  the  value  fonnd  by  the 
jury  waa  92,000  in  excess  of  the  amonnt  of 
the  insurance,  though  that  sum  was  f 1,600  leas 
than  the  amount  fixed  hy  taisured. 

Appeal  from  district  oonrt,  <^n7wm  coun- 
ty; Don  A.  Bliss,  Jndg& 

Actiui  fay  B.  O.  Kiearman  agslnat  die  Flue- 
nix  Insnrance  Company.  From  a  Judgment 
hi  favor  of  plaintiff,  defoidant  ajroenla.  Af- 
firmed. 

The  court  submitted  the  Issue  of  fraud  and 
false  swearing  to  the  jury  as  follows:  "(2) 
Were  B.  C.  Parish  and  M.  A.  Parish,  or  either 
of  them,  guilty  of  any  fraud  or  false  swear- 
ing in  stating  the  aggregate  amonnt  and  val- 
ue of  the  property  destroyed  by  tbe  fire  tn 
the  statement  sworn  to  by  them  before  F. 
W.  Hawes,  notary  public?  Did  they,  or  ei- 
ther of  them,  in  said  statement  claim  that 
they,  or  eltba  of  tbem,  owned  and  bad  on 
hand  at  tbe  time  (tf  tbe  fire  any  aittdea, 
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dHtrofvd  W  ^  flnh  irtileh  tbej,  v  dinar 
of  them,  tn  tect  did  not  own  <a  Iiato  on 
hand  at  tbe  time  of  tlie  flroT  If  m.  did  tbey, 
at  tbe  time  tli^  made  uld  atatement;  lum- 
eetly  believe  uld  claim  to  be  troe,  «■  did 
tbey  at  aald  time  know  aald  <dalm  to  be 
falael^  And  In  «aineetl«i  tborewlib  tbe 
conrt  Inetrneted  tbe  Jtuy  aa  foUowa:  **In 
connection  with  the  aecond  qveatlon,  yon  are 
Inatrncted  tbat  If  a  peraon  boneatty  bdlevea 
a  tblng  to  be  true,  and  ao  atatea  It,  tbat. 
even  tbongb  tbe  etatemrat  be  not  tnie,  and 
eru  tboui^  tbe  perun  sweara  to  encb  atato. 
ment,  tbli  la  not  fiUae  aweartng,  wltbln  tbe 
meaning  of  tbat  apreealm  as  need  In  aald 
qneatlon.  On  tbe  otber  band.  If  a  peraon 
makes  a  statement  which  be  knows  at  tbe 
time  Is  not  true,  or  has  good  reason  to  be- 
lieve Is  not  tmeb  and  yet  iweara  to  It,  then 
this  la  false  sweazing,  within  the  meaning 
of  that  e:q>reaslon  aa  need  tn  said  question." 

Richard  Morgan  and  Beaty  &  Cnlrer,  for 
aiipeUant   Hoaele^  &  Bmltb,  tos  appellee 

OondnslMis. 

gl'MPHMWa.  X  nils  appeal  la  from  a 
Jndgnmtt  on  a  apeclal  Terdlct  In  tavor  of 
appellee  In  the  aum  of  V1,700l  the  amount 
of  a  lire  bumrance  policy  Isaned  by  ajvdlant 
eonqpany  to  H.  A  Pariah,  January  A8M^ 
and  aaalgned  to  appdlee  after  tbe  fire,  whlcb 
on  May  28,  1806,  In  the  city  of  Denlaon,  de- 
Btnved  tbe  stock  of  mercbandise  and  atore 
llxtnrea  Inannd,  tben  of  tbe  aggregate  value 
of  |3,«59.Q3,  aa  fonnd  by  tbe  Jury. 

It  Is  first  Insisted  tbat  Ibe  Jndgmoit  must 
be  rereraed  because  the  special  verdict  failed 
to  find  the  fact  of  the  alleged  assignment  of 
tbe  policy,  though  this  was  not  denied  und«r 
oatb,  but  only  put  tn  issue,  If  at  all,  by  tbe 
general  dental.  After  aubmlttlng  tbe  q>eclal 
Issues,  wblcb  did  not  Include  tbat  of  tbe  as- 
signment of  the  policy,  the  charge  states 
that  "ft  Is  agreed  by  the  parties  that  the  fore- 
going findings  of  taxA  you  are  directed  to  make, 
and  the  foregoing  questions,  cover  all  the  mate- 
rial issoes  of  tect  involved  tai  this  cause."  Hits 
stoteuMOt  was  eonliDVerted  for  tbe  first  time  In 
tbe  motion  for  a  new  triaL  Tbe  statement  of 
tacto  ctmtalu  do  sndi  agreement,  and,  an- 
lesa  It  Is  therefore  to  be  inferred  that  ncm* 
was  made,  tbe  record  la  silent  upon  tbe  sub> 
Ject  No  ezcqitloa  wss  token  to  the  charge^ 
nor  did  appdiant  request  tbe  court  to  sub- 
mit tbis  Issue  to  the  jury.  At  the  laat  ae^ 
riOD  of  tbe  legislature,  in  order  to  cure  such 
tecbnieal  defecte  In  qpeclal  verdicts,  a  law 
waa  enacted  irtilcb  provides:  "But  tbe  Call- 
are  to  submit  any  Issos  shall  not  be  deemed 
a  gronad  for  reveraal  of  tbe  Judgment  upon 
appeal  or  writ  of  errw.  unless  Ito  submlSBlon 
has  been  requeated  In  writing  by  the  party 
oomplalntng  of  the  judgment  Upon  appeal 
or  writ  of  OTOE,  an  issue  not  submitted  and 
not  leqneated  a  party  to  the  cause,  shall 
he  draned  aa  found  by  the  court  In  sncb 
manner  as  to  support  tbe  Judgment,  pnrldBd 


tbeie  be  svldence  to  sostaln  meb  finding." 
Gen.  lAWs  (Galled  Bess.)  p.  Ifi;  Baylea'  New 
Olv.  St  art  1381.  The  statute  regulating  the 
aaslgnmsnt  of  written  Inatmmente  provides 
that  whmi  aned  upon  by  the  assignee,  the 
assignment  shall  be  regarded  as  fully  prov- 
ed, unless  the  defendant  shall  deny  in  his 
plea  tbat  tbe  aame  Is  genuine,  etc  Saylea' 
New  GtT.  St  art  818.  Tbe  poUcy,  with  tbe- 
asslgnment  Indorsed  thereui,  waa  read  to- 
evidence.  We  oonelnde,  therefore,  that  tbe- 
above.quoted  act  of  1807  cozes  the  technical* 
defect  com^ained  of,  although  it  was  pass- 
ed after  tbe  case  was  tried.  Hence  we  need 
not  determine  whether,  to  the  absence  of' 
thla  enactment  the  verdict  would  have  sns- 
totoed  tbe  Judgment  It  Is  laid  down  b7  Bfr.- 
Cool^,  to  bla  standard  work  on  Constltntlon- 
al  Limitations^  tbat  "If  a  case  Is  appealed,, 
and  praidlng  the  appeal  the  law  la  changed,- 
tbe  appelate  conrt  must  dispose  of  the  case- 
under  tbe  law  in  force  when  Ito  decision  Is- 
rendered."  GDoley,  Const  Urn.  p.  469.  As* 
the  amendmrait  to  question  takee  the  place* 
of  article  1331  of  our  -Revised  Stototea  of' 
18Ki, '  regulating  tbe  procedure  to  cases  of 
special  verdicts,  we  have  no  law  to  govenr 
DS,  unless  we  fdlow  the  amendment  Such 
amendmento  of  stototes  preSbriblng  meth- 
ods of  procedure  do  not  fall  wltbto  our  con- 
Btltntkmal  Inhibition  of  retroactive  lawa.  It 
la  even  further  laid  down  hf  Mr.  Cool^  that 
fa  statutory  right  to  have  cases  reviewed  on 
appeal  may  be  taken  away  tij  a  repeal  of 
the  statute,  even  as  to  cases  wblcb  bad  been- 
prevlonaly  appealed."  Cooley,  Const  link. 
W,  m  478. 

The  remaining  contoitlona  of  appdlant 
arise  upon  the  ctmstnictlon  and  appllcatloD- 
of  tbe  following  fbrfdture  dausee  of  tbe 
policy,  wlucb  we  quote  from  Ito  brief:  "This- 
entire  policy,  unless  otherwise  provided  by 
agreement  Indorsed  herdn  or  added  hereto^ 
shall  be  void  If  •  •  •  niumtoatlng  gas- 
or  vapor  be  genuatsd  to  tba  described  handing, 
(or  adjacent  thereto)  for  naa  therein,  or  If  (any 
usage  or  custom  ^  trade  or  mannfactore  to- 
the  contrary  notwithstanding)  there  be  kept, 
used,  or  allowed  on  the  above-descrlbed> 
premises  •  •  •  goadtob'*  '7his  entire 
pdlcy  shall  be  void  *  *  *  to  caae  of 
any  fraud  or  false  swearing  by  the  Insured- 
touchlng  any  matter  rdatlng  to  this  Insnr^ 
ance,  or  the  subject  thereof,  whether  before 
or  after  a  loss."  The  material  facto  rdled 
on,  and  found  by  tbe  apedal  vttdlct  to  show 
a  forfeiture  under  tbe  dauae  first  quoted,, 
were  thus  correctly  anmmarlzed  in  the- 
fourth  paragn^h  of  tbe  conrf  a  chaige,  read- 
ing: "During  tbe  time  this  i>dlcy  was  !» 
force,  M.  A  Parish,  having  procured  a  ree- 
ipe  for  the  manufacture  of  what  la  called 
'Froich  Electric  Fluid,'  purchased  a  gallcm- 
of  gasoline,  and  used  It  to  making  some  of 
tiUs  fluid,  which  was  made  l^^  mixing  In  • 
gallon  of  gasoline  a  douNe  h&ndfnl  of  aalt, 
a  handful  of  aoda,  and  a  piece  of  gum  cam- 
phor aa  large  as  the  end  of  ontfa  thumk 
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She  placed  this  fluid  in  a  flre-gBlloo  can, 
which  she  kept  in  the  eoel  shed  oa  said  tract 
•of  land,  separate' and  aimrt  from  said  buUd- 
tag.  Fnm  this  flre-gailon  can  she  would 
imt  Into  a  gallon  can  mongh  of  said  fluid 
to  flU  a  lamp  which  was  used  in  lighting'  said 
storehouse  at  night.  She  kept  said  gallon 
can  on  a  shelf  In  the  back  part  of  the  stove. 
Other  lamps  were  used  In  lighting  the  store 
at  night,  but  In  all  of  these  coal  oil  was  used. 
She  bsd  UKd  up  all  of  this  Fiwnch  EHectrlc 
Fluid  that  she  bad  on  hand  several  days  be- 
fore the  fire  occnrred,  and  was  not  using  anjr 
ef  tbe  same  at  the  time  of  the  flze."  The 
mdlct  contained  the  further  finding:  rrhat 
no  Illuminating  gas  was  generated  In  said 
bnUdIng  for  use  therein,  and  that  tbe  light 
was  made  by  the  burning  of  said  flnld  di- 
rect, as  a  coal-oil  lamp  bums  coal  ofl."  We 
are  of  opinion  that  the  undisputed  facts  set 
forth  in  the  charge,  as  quoted  abore,  not  tm- 
ty  warranted  this  finding,  but  also  the  fur- 
thw  conduslon  that  appellant  had  failed  to 
show  that  gasoline  had  been  **k^t,  used,  or 
allowed  on  the  abOTe-descrlbed  premises." 
As  forfeitures  are  not  fovored,  the  rule  of 
strict  construction  applies,  and  forbids  a  re- 
sort to  presumption  or  Inference  In  establldi- 
Ing  a  forfeiture.  If  gastdine  and  French 
Electric  Fluid  were  one  and  the  same  thli^. 
It  was  Incumbent  i»i  appdlant  to  prove  IL 
In  the  absence  of  expert  testimony,  we  have 
DO  means  of  determining,  without  a  resort  to 
presumption,  whether  the  ga8<dlne  lost  or  re* 
talned  Its  Identity  when  It  became  a  constit- 
uent of  tbe  new  compound  <hf  mixture.  That 
the  burden  was  on  appellant  to  establish  by 
proof  the  precise  fact  or  facts  r^led  on  to 
show  a  forfeiture  seems  to  be  well  settled, 
M  will  appear  from  numerous  cases  cited  In 
appellee's  brief.  But  conceding  that  tbe  evi- 
dence did  show  that  an  Insignificant  quanti- 
ty of  gasoline  had  been  used  on  the  premises, 
tbouffh  none  was  tbere  wben  the  fire  occur- 
red, appellee  yet  contends  that  no  substan- 
tial violation  of  the  terms  of  the  policy  was 
proven,  and  cites  quite  an  array  of  authority 
In  support  of  this  contention.  Without,  how- 
ever, announcing  any  definite  conclusion 
thereon,  we  hold  that  appellant  failed-  to 
show  a  breach  of  the  clause  In  question,  and 
hence  overrule  all  the  assignments  of  error 
relnting  tbereta 

We  are  thus  brought  to  the  remaining  Is- 
sue of  fraud  and  false  swearing.  Tbe  con- 
tention of  appellant  was  and  Is  that  in  mak- 
ing out  the  sworn  proofs  of  loss  an  excessive 
value  was  placed  upon  the  property  destroy- 
ed, but  we  hardly  think  the  testimony  would 
have  warranted,  much  less  required,  a  find- 
ing of  fraud  or  false  swearing.  The  method 
of  arriving  at  tbe  value  was  fully  shown  in 
Oie  proofs  of  loss.  The  value  there  stated 
was  only  about  91,G00  above  what  the  Jury 
found  It  to  be;  and  no  motive  appears  for 
the  excessive  valuation,  as  the  value  proven 
on  the  trial  and  fixed  by  the  verdict  was 
«cul7  92,000  in  excess  «f  the  amount  of  the 


pollcT.  The  chacte  sobmlttlng  tids  israe,  to 
vrtilch  ccror  Is  assigned,  tatoi  as  a  whole, 
stated  tbe  law  with  substantial  accuracy. 
Something  more  than  swearing  to  what  is 
not  true  must  be  shown,  to  make  out  a  case 
of  false  swearing,  within  the  meaning  of  the 
ptdlcy;  and  tills  distinction  the  cbaige  tec- 
ognteBd,  and  In  effect  stated,  at  least  suffl- 
doitly  with  reference  to  tbe  facts  at  this 
cue.  Insurance  Co.  t.  Starr.  71  Tex.  732. 
12  S.  W.  45;  Insonince  Co.  v.  Swann 
ClT.  AppO  41  S.  W.  519.  The  Judgment  Is 
affirmed. 

AULTMAN,  MILLEE  &  CO.  v.  fiilTTH. 

(Court  of  ClTfi  Awcals  of  Texas.    Dec  22, 
18970 

Attachmsxt— ArriD&vtT— BoiTD — Exosssivs  !>»• 

UkSD, 

1.  Where  the  atRdavit  for  a  writ  of  attacb- 
ment  is  fw  a  less  sum  than  la  elslmsd  In  the  pe- 
tition, the  writ  is  not  thereby  Titlated. 

2.  In  a  bond  for  a  writ  of  attachment.  It  Is 
not  essential  to  its  validity  that  it  state  in  the 
caption  the  count}'  where  executed. 

3.  An  attachment  cannot  Issue  upon  a  contin- 
gent demand. 

4.  A  prayer  for  attorney's  fees,  when  the  al- 
legiitions  of  the  petition  disclosed  that  tber 
could  not  be  lawfully  included  in  the  anit,  would 
not  destroy  plaintilTtf  right  to  attach  for  so 
much  of  the  debt  as  w  is  properly  included. 

6.  A  nTit .  of  attachment  Is  not  void  on  the 
gronnd  that  the  bond  is  in  an  amount  less  than 
double  the  amount  claimed  in  the  petition, 
where  the  petition  prays  for  attorney's  fees, 
which  could  not  be  lawfully  included  in  the  suit, 
and  without  which  the  bond  would  be  sufllcient, 

Error  from  district  court*  Qrlmes  cotuty: 
J.  M.  Smither,  Judge. 

Action  by  Anitman,  Miner  ft  (3o.  (a  corpo- 
ration) against  Qlfford  Smyth  to  recoTer  on 
an  open  accoimt,  and  on  four  promissory 
notes  not  dtw.  From  a  Judgment  for  de- 
fendant, plaintiff  brings  error.  Reveraed. 

Porter  &  Cohron,  for  plaintiff  In  error.  W. 
W.  Meachum,  for  defendants  In  error. 

JAMES,  C.  J.  Plaintiff  In  error  sued,  de- 
claring on  an  open  account  aggregating 
$47.56,  and  on  four  notes  which  were  not 
due  when  the  suit  was  commenced.  The 
suit  was  by  attachment,  and  upon  a  motion 
the  court  quashed  the  writ  and  (as  the  ac- 
count was  not,  of  Itself,  large  enough  to 
give  the  court  Jurisdiction)  dismissed  tbe  sc- 
tion.  The  petition  alleged  that  tbe  notes 
were  dated  September  30,  1890,  and  in  sums 
that  aggregated  9C49.50,  and  maturii^  re- 
spectively, on  December  SO.  1880,  March  3(t. 
1897,  June  30,  1807,  and  September  30,  1897: 
the  last  three  bearing  interest  at  8  per  cenL 
from  March  30,  1897.  and  all  stlpulatlttg  for 
an  attorney's  fee  of  10  per  cent  if  not  paid 
when  due,  and  suit  be  brought  on  same.  Tbe 
account  was  stoted  thus:  "One  steel-beam 
plow,  9r>-90;  one  bicycle.  940.85;  making  the 
sum  total,  fl0.5Q,"— which  shows  an  emne- 
01M  addition,  patent  cm  the  face  ot  tbe  peti- 
tion; tbe  trne  total  being  HIM, 
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The  first  gronrnd  for  qaasblng  ttie  writ 
was  tbat  tLere  wu  a  variance  between  the 
amount  ened  for,  stated  to  be  I4T.55,  and 
tlMt  montUned  la  the  affidavit,  wbldi  was 
stated  as  fl6.55.  Where  the  aflidaTlt  Is  for 
less  than  Is  claimed  in  the  petition^  the  writ 
Is  not  thereby  vlUated.  Lathrop  t.  Snyder, 
16  Wis.  28S;  Evans  t.  Lawson,  64  Tex.  201. 
As  will  be  explained  hereafter,  the  plaintiff. 
In  his  sffldarlt  swore  Qiat  defendant  was 
justly  Indebted  to  blm  in  the  sum  of  (696.05, 
which  la  the  precise  sum  of  the  principal  of 
the  notM  and  the  amoont  of  the  account  as 
erroneously  footed  up  In  the  petition,  and 
was  less  than  was  sued  for. 

The  second  ground  was  that  the  bond  did 
not  state  in  the  captlou  the  county  where 
executed.  This,  we  bold,  was  not  essential 
to  the  bond. 

The  third  and  fourth  grounds  may  be  con- 
sidered together:  (S)  The  attachment  bond 
Is  in  a  9nm  less  than  double  the  debt  sworn 
to  be  due  and  to  become  due,  and  sued 
upon,  as  set  ont  In  the  petition;  (4)  the 
debts  sued  on  not  being  due  when  the  suit 
was  brought,  the  account  was  not  sufficient 
to  give  jurisdiction  to  the  court.  This  prop- 
osition Is  correct,  if  the  attachment  was 
T-oId,  because  the  action,  as  to  what  was 
not  due,  could  only  exist  by  virtue  of  the 
attachment  We  are  of  opinion  that  the 
third  ground  was  not  tenable.  An  attach- 
ment cannot  Issue  upon  a  contingent  de- 
mand. The  statute  requires  the  plaintiff  to 
make  oath  that  the  defendant  Is  Justly  In- 
debted to  him  In  the  sum  claimed.  The  at- 
torney's fees  were  to  accrue  on  these  notes 
only  In  the  event  that  they  became  due  and 
were  not  paid,  and  suit  were  brought  on  the 
same,— a  strictly  contingent  liability.  Mad- 
dox  V.  Craig  (Tei.  Sup.)  16  S.  W.  328;  Brown 
V.  Wyatt,  72  Tex.  62,  10  S.  W.  821.  It  would 
not  have  been  possible,  at  the  time  of  filing 
this  suit,  for  plaintiff  to  swear,  with  refer- 
ence to  the  attorney's  fees,  that  defendant 
was  Justly  Indebted  to  him.  Tbe  petition 
mentioned  the  attorney's  fee  clause,  in  de* 
scribing  the  notes,  and  prayed  for  Judgment 
for  the  debt,  Interest,  and  such  other 
smonnts  or  sums  as  might  be  meetand  prop- 
er In  the  premises.  The  petition  should  cer- 
tainly be  construed  as  a  petition  for  such  of 
the  suros  stated  therein  as  would  authorise 
suit  by  attachment,  and  It  should  be  given 
effect.  In  reference  to  the  notes,  so  far  as 
the  attachment  would  warrant  the  suit; 
that  is  to  say,  as  a  suit  on  the  notes,  irre- 
spective of  the  attorney's  fees.  A  prayer 
for  attorney's  fees,  when  the  allegations  dls- 
dosed  that  they  could  not  be  lawfully  In- 
cluded In  the  suit,  would  not  destroy  plaln- 
tliTs  right  to  attach  for  bo  much  as  was 
properly  Included.  The  petition,  then,  should 
be  regarded  as  a  suit  exclusive  of  the  attor- 
ney's fee>».  The  affidavit  prbceeds  upon  this 
theory,  and  states  the  amount  of  the  debt 
existing  by  reason  of  the  notes  and  account 
as  9606.05.    It  Is  true-  that  this  affidavit  un- 


necesssKDy  goes  fnrtbar,  and  states  the 

notes,  thehr  tenns  and  dates  of  matnrlty, 
and  Interest  and  attorney's  fee  danses,  ai^ 
also  the  account,— tlie  latter  as  amounting  to 
94BJa;  but  the  affidavit  made  was  that  ds- 
fendant  waa  Justly  Indebted  to  plaintiff  In 
the  sum  of  I68&0S,  In  regard  to  snch  notes 
and  account.  It  reasonably  and  sufficiently 
iqqpears  that  plaintiff  excluded  all  Interest 
snd  attorney's  fees,  and  computed  only  ttie 
principal  of  the  notes  and  the  account.  In 
stating  the  amount  for  which  It  sought  a 
writ  The  bond  was  for  ¥1,400,  and  more 
than  double  this  sum.  The  motion  should 
irat  have  been  sustolned,  and  therefore  the 
Judgment  Is  reversed,  and  the  cause  Is  rs- 
manded. 


TEXAS  FABM  &  LAND  CO.  et  al.  v.  BTORT. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  10, 
188&) 

Amii,  — AssioxMBTiTS  or  EsRoa  — Monoir  roa 
New  Tbiai/— Affidatit. 

1.  An  objection,  on  a  motion  for  a  new  trial, 
that  the  verdict  and  the  judgment  sre  contrary 
to  the  evidence,  without  stating  the  particulars 
wherein  they  are  aninst  the  evidence,  Is  not 
sufficient  upon  wUdk  to  base  assignments  of 
error. 

2.  In  order  to  raise  an  objection  to  the  ver- 
dict and  judgmeDt  on  the  ground  that  they  are 
not  supported,  there  mnst  be  a  motion  for  a 
new  trfnl  made  In  the  court  bdow,  raising  that 
particular  question. 

8.  The  cverruline  of  a  motion  for  a  new  trial 
on  the  ground  of  the  interest  of  one  of  tiie  ju- 
rors in  tlie  action  cannot  be  reviewed  when 
there  is  no  bill  of  exceptions  raising  the  ques- 
tion, nor  any  reference  made  to'  It  la  the  state- 
ment of  facts,  nor  any  ruling  by  the  court  upon 
it,  other  than  the  order  oTemilinE  the  motion. 

4.  An  affidavit  filed  in  couDection  with  a  mo- 
tion for  a  new  trial  on  the  ground  of  the  dis- 
qualification of  a  juror  is  insufficient,  when  rim- 
pty  stated  on  information  and  belief. 

Appeal  from  district  court,  Coke  county; 
3.  W.  Tlmmons,  Judg& 

Action  by  the  Texas  Farm  &  IjldA  Com- 
pany and  another  against  B.  L.  Story.  From 
a  Judgment  for  defendant,  plalntiSs  appeal. 
Affirmed. 

Tbos.  Shearon  and  G.  W.  Ferryman,  for 
appellants.   L.  H.  Brlghtman,  for  appellee. 

FISHKR,  a  J.  The  controversy  In  thla 
case  is  one  of  boundary.  There  sre  two 
grounds  urged  for  the  reversal  of  the  judg- 
ment below.  One  is,  lu  effect,  that  the  evi- 
dence establishes  the  boundary  In  accord 
with  the  theory  of  the  appellants.  This  ques- 
tion is  not  presented  in  such  a  way  that  we 
feel  colled  upon  to  pass  upon  it  but  however.^ 
we  may  say  that  the  verdict  and  the  Judg- 
ment of  the  court  below  are  not  wlthoat  evi- 
dence to  support  tbeuL 

It  appears  from  the  record  that  this  waa  a 
trial  before  a  jury.  The  only  complaint  urged 
In  th(j  motion  for  a  new  trial  on  the  facts  Is 
tbat  the  verdict  of  the  Jury  is  contrary^to  tlir 
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law  and  tbe  evbSenee.  It  la  the  rule  that 
obtains  In  this  state  that  an  objection  to  the 
verdict  and  the  Judgment,  urged  In  the  mo* 
-tlon  for  a  new  trial  only  upon  the  ground  that 
it  Is  contrary  to  tbe  evidence,  without  stating 
4he  particulars  wherein  It  Is  against  the  evl- 
•dence,  Is  not  sufficient  upon  which  to  base 
assignments  of  tanor.  Railway  Co.  Com- 
■numder  <Tcx.  dir.  App.)  29  9.  W.  263;  Ball- 
way  Go.  T.  Lancaster  CTex.  Clr.  App-)  80  S.  W. 
•490.  And  It  Is  also  held  that  In  order  to  raise 
Ml  obJectlcHi  to  the  verdict  and  Judgment, 
where  tbe  case  Is  tried  before  a  Jury,  on  the 
4;round  that  It  Is  not  supported  by  the  erl- 
•dence,  or  Is  against  the  evidence,  tbere  must 
•be  a  motion  for  a  new  trial  made  In  Uie  court 
4}dow,  raising  that  partlcnlar  question.  Olark 
V.  Pearce,  80  Tex.  Ifil,  15  8.  W.  787. 

The  motion  based  upon  tbe  Interest  of  tbe 
Juror  Stemman  Is  Insufflclent  It  appears 
from  the  affidavit  that  Stenunan  sat  as  Juror 
In  the  case,  and  at  the  time  be  had  an  Interest 
ttt  tbe  settlement  of  the  boundary  identical 
with  that  of  the  api>ellee,  and  that  at  tbe  time 
the  appellants  did  not  know  that  he  was  on 
the  Jury,  but  thought,  from  the  list  handed 
them  by  the  clerk,  that  another  man  was  on 
In  his  place,  and  did  not  know  that  Stemman 
bad  any  Interest  In  the  question  to  be  passed 
on.  There  Is  no  bill  of  exception  raising  this 
question,  nor  Is  any  reference  made  to  It  in 
the  statement  of  facta,  nor  any  ruling  made 
by  the  court  upon  It,  other  than  the  order 
overruling  tbe  motion  for  a  new  trial.  Tbere 
the  court  states,  "There  came  on  to  be  heard 
the  motion  of  the  plalntUf  and  Intervener  for 
a  new  trial,"  and,  after  hearing  and  con- 
sidering said  motion.  It  was  of  tbe  opinion 
that  the  same  should  l>e  overruled.  Now,  It 
appears  from  this  order  that  the  court  heard 
and  considered  the  motion.  -  We  do  not  know 
what  facts  were  before  It  at  that  time,  and, 
as  there  Is  nothing  appearing  to  the  contrary. 
It  may  be  assumed  that  the  court  heard  evi- 
dence upon  the  issue  as  to  the  disqualifica- 
tion of  tbe  Juror  Stemman,  and  decided 
against  appellants  on  that  question  from  the 
facts  before  It.  Hie  question  Is  not  raised 
or  presented  In  this  court  In  such  a  way  as 
we  can  determine  that  the  court  erred  in  over- 
ruling tbe  motion  on  that  ground.  Besides, 
the  affidavit  that  was  filed  In  connection  with 
the  motion  raising  the  question  of  the  incom- 
petency of  tbe  Juror  Sternman  Is  Insufficient. 
It  simply  says  that  affiant  Is  credibly  in- 
formed and  believes  that  one  Stemman  had 
such  an  Interest  as  would  disqualify  him  as  a 
Juror.  The  affidavit  did  not  state  from  whom 
affiant  got  bis  information,  nor  was  It  accom- 
panied by  any  affidavit  of  bis  informant,  and 
the  statements  of  the  affiant  are  only  based 
upon  information  and  beli^;  and  the  court, 
in  the  absence  of  any  testimony  whatever 
other  than  this  affidavit,  could  very  well  have 
concluded  that  it  did  not  show  a  disqualifica- 
tion of  the  Juror.  We  find  no  error  In  the 
record,  and  tbe  Judgment  Is  affirmed.  Af- 
firmed. 


HeLEKH)  ABTBBIAN  WBLL  OO;  at  al  v. 

ORAIO.* 

(Court  of  Civil  Appeals  of  Tezaa.   Oet.  SO, 
18070 

BEqDSStBATlOV  —  BOSD  —  VaUDITT  —  BVPLSVIS 
BOKD— RiOBTS  ASD  LlABILITlBS  OT  BUKBTIBS— 

PuuDixs— Costs— Habmlsbs  Biaos— GoankA- 

TIOXS— OFPICBR8, 

1.  The  fact  that  a  replevy  bond  recites  three 
persona  as  principals,  and  was  execated  hr 
only  one  of  them,  will  not  invalidate  the  bond 
if  uie  person  who  executed  It  was  the  one  who 
replevied  tbe  property  described  in  the  bond. 

2.  A  sequestration  bond  conditioned  that 
plaintiff  (a  woman)  will  pay  to  defendants  all 
such  charges  and  damages  as  may  be  adjodgcd 
against  "them"  is  defective. 

8.  The  refusal  to  quash  a  defective  eeqnes- 
tratlon  bond  is  immaterial  where  defendant  has 
replevied  the  property  seqaestered,  and  plain- 
tiff has  recovered  Judgment,  since  defendant 
and  his  sureties  are  liable  on  tbe  replevy  bond, 
notwithstanding  any  quashing  of  the  seqaes- 
tration  process. 

4.  In  an  action  on  a  bond  given  In  replevlD 
for  property  seqnestered  hi  an  action  to  fore- 
dose  a  mortgage  siven  by  a  corporation,  ttf 
mortgage  cannot  be  attacked  on  the  gTonod 
that  the  president  and  secretary  of  the  cor- 
poration were  without  power  to  execute  the 
mortfrage. 

5.  In  an  action  to  foreclose  a  diattri  mort- 
gage, the  property  was  sequestered,  and  after- 
wards replevied  br  defendant  Hie  Judgment 
subsequently  rendered  against  deieiuant  and 
the  soreties  on  the  replevin  bond  did  not.  fai 
terms,  foreclose  plaintiff's  Hen.  bnt  provided 
that.  If  any  of  the  sureties  should  pay  any  part 
of  the  Judgment  against  themselves,  luv  shoidd 
have  an  order  commanding  a  sale  of  (he  prop- 
erty, and  should  receive  from  the  proceeds  an 
amount  equal  to  what  had  been  applied  to  such 
payment.  Hdd,  that  the  sareties  could  not 
complain  of  the  omission  alluded  to. 

On  Motion  for  Rehearing. 

1.  Where,  in  a  salt  for  the  enforcement  of  a 
mortgage,  the  property  Is  sequestered,  and  de- 
fendant replevies  ft,  the  measure  of  liability  im 
the  bond  Es  tbe  value  of  the  property  at  die 
date  of  the  approval  of  the  bond,  with  legal 
interest. 

2.  In  an  action  on  a  bond  given  in  replevin 
for  property  seqoestered  in  a  salt  to  foredose 
a  mortfrage,  the  value  of  the  property  r^^vied 
was  alleged  In  the  petition  in  one  place  as 
$1,200,  and  the  petition  also  contained  tbe  alle- 
gation that  the  value  of  the  property  refrievied 
was  "as  stated  above,"  and  the  preceding  state- 
ment fixed  It  at  $1.2S0.  This  latter  sum  was 
the  value  fixed  by  the  affidavit  in  sequestration, 
and  was  the  value  as  fixed  by  the  replevy  bond. 
BM  sufficient  to  sustain  a  Judgment  for  $1,250 
against  the  auretiea  on  said  bond. 

S.  In  an  action  to  foreclose  a  mortsBge,  tbe 
property  was  sequestered,  and  afterwards  re- 
plevied by  defendant.  Tbe  sureties  on  tlie  re- 
plevin bond  were  made  parties  to  the  snit  by 
citation,  and  they  litigated  the  question  of  their 
liability.  Btld,  that  they  should  pay  tbe  costs 
Incidental  to  such  litigation,  the  Judgment  be- 
ing that  they  were  liable  ou  tiie  bond. 

4.  When  two  Jadgments  are  obtained  ta  an 
action — one  agamst  the  main  defendant,  and 
another  against  his  Bureties--on  a  replevin 
bond,  the  Judgment  ahoold  provide  that  the 
proceeds  ot  the  sale  of  the  property  which 
might  he  returned  to  the  officer  should  be  ap- 
plied first  to  the  Judgment  against  the  auretiea. 

Appeal  from  district  court,  Wlddta  oooaty; 
George  B.  MUler,  Judge. 
Action  by  Sarah  F.  Cr^^^^tj^^  Me- 
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Leod  Artefliaii  Well  Oompany  and  others  on  a 
vmndmorj  note,  and  to  foreclose  a  chattel 
mortsage.  Jndi^nent  for  plidotlff,  from  wblcb 
Joseph  Lalng  and  others  appeaL  Modified. 

Dickson  ft  Moron^,  for  I4y;»ellantt.  A.  H. 
Garrigan,  for  anpellee. 

TABI/rON.  C.  J.  This  cause  )»  moorrecfly 
ilo^eted.  It  shoold  be  styled  "Josqjdi  Lalng 
et  aL,  Ajwdlants,  t.  Sarah  F.  Oralg  et  aL,  Ap- 
pefleea."  On  August  15.  1860,  the  McLeod 
Artesian  Well  Company,  a  private  corporation 
organized  according  to  the  laws  of  Iowa,  ex- 
ecated  and  ddirered  Its  promissory  note  in 
the  prlDdpal  sum  of  f2,000,  payable  to  the 
order  of  Sarah  F.  Oralg,  appi^ee.  To  secure 
tbls  note,  the  corporation,  on  June  3,  1893,  ex- 
ecuted Its  chattel  mortgage  upon  a  certain 
arteatan  well  boring  outfit.  On  September  18, 
189S,  Sarah  F.  Craig  Instituted  this  suit  upon 
her  note,  which  had  In  the  meantime  matured, 
seeking  to  recover  a  personal  Judgment  for  the 
amount  thereof  from  the  McLeod  Artesian 
Well  Company,  and  seeking  also  to  foredose 
the  mortgage  upon  the  prop«-ty  above  referred 
to.  N.  J.  McLeod  was  made  a  party  defend- 
ant, as  lessee  In  possession  of  the  property. 
On  S^tembor  18;,  ISQS,  the  plalntlfiT,  through 
her  agent.  Bice  H.  Bell,  sequestered  the  mort- 
gaged propeo^,  alleglrig,  among  other  matters, 
the  location  of  the  property  as  In  Jofaiwon 
county,  Tex.,  and  that  "the  plahitltt  and  af- 
fiant fears  that  the  defeodants  will  remove  said 
property  out  of  Johnson  connty,  Texas,  dur- 
ing the  pendency  ot  this  suit"  The  sequestra- 
tion bond  executed  by  the  plaintiff  was  con- 
ditioned that  the  plalntlfT,  Sarah  F.  Craig, 
pay  to  the  defendants  all  such  damages 
OS  may  be  adjudged  against  them,  and  all 
costs.  In  case  It  shall  be  decided  that  such  se- 
questration was  wrongfully  Issaed."  On  Sep- 
tember 28,  18^,  N.  J.  McLeod,  as  prlndpiU, 
■with  Brown  &  Lalng  (a  firm  composed  of  F. 
O.  Brown  and  Joseph  Lalng),  together  with 
0.  Van  Ordstrand.  as  sureties,  executed  a  re- 
plevy bond  conditioned  "that  the  defendant 
will  not  remove  the  above-described  property 
out  of  Johnson  county,  Texas,  during  the  pend- 
ency of  the  above-mentioned  suit,  and  that 
they  (the  defaidanta)  will  have  such  proper^, 
with  the  value  of  the  fruits,  hire,  and  revenue 
thereof,  forthcoming  to  abide  the  decision  of 
the  court,  or  they  will  pay  ^e  value  thereof 
and  of  the  fruits,  hire,  and  revenue  of  the 
same.  In  case  they  be  condemned  so  to  do." 
On  October  31,  1896,  a  judgment  previously 
rendered  for  the  plalntlfC  having  been  reversed 
(see  fiO  S.  W.  142),  the  cause  was  tried  with- 
out a  Jury,  resulting  In  a  judgment  In  plain- 
tllTs  favOT,  fi-om  which  Brown  &  Lalng,  J. 
Lalng,  F.  O.  Brown,  and  O.  Tan  Ordstrand, 
sureties  on  the  replevy  bond,  appeal  to  this 
conrt. 

We  dispose  as  follows  of  the  material  ques- 
tions presented  In  the  appellants*  brief: 

1.  We  regard  the  replevy  bond  as  a  com- 
pleted Imtrnment    to  the  giliiclpal,  N.  J.  Mc- 


Leod, and  the  sureties  already  named.  The 
fact  that  the  bond  recites  two  other  parties, 
the  McLeod  Artesian  WeD  Company  and  W. 
R.  Kent,  <mce  a  party  defaHlant,aa  prindpala 
with  N.  J.  McLeod,  It  appearing  that  the  arte- 
sian wen  company  and  Kent  did  not  executa 
the  Inatmment,  does  not  affect  onr  condnaion. 
This  redtal  finds  easy  ex^danatlon  In  the  fact 
that  when  the  bond  was  drawn  It  may  hava 
been  thonglit  that  the  remaining  defesdanta 
wonld  sign  It  as  principals.  It  doee  not  ap- 
pear that  the  snretles  signed  this  obligation  up- 
on  the  condition  that  the  McLeod  Artesian 
Wdl  Company  and  W.  R.  Kent  should  execute 
It  as  prlndpals  before  It  should  be  binding  on 
the  sureties.  On  the  other  hand,  a  contrary 
Inference  Is  to  be  drawn  from  the  constable's 
return  on  the  writ  of  sequestration,  which  re- 
dtes  that  the  property  was  replevied  by  N. 
J.  McLeod,  one  of  the  defendants,  by  giving 
replevy  bond  as  required  by  law,  and  from  the 
evidence  of  N.  J.  McLeod,  who  testifies  that  he 
Is  the  party  who  replevied  the  property, 

2.  The  sequeetratlrai  bond,  conditioned  that 
the  plaintiff  will  pay  to  the  defendants  all 
such  damages  as  may  be  adjudged  against 
them  (instead  of  against  her),  was  manifestly 
defective,  and  should  have  been  quashed;  but 
the  refusal  of  the  court  to  quash  the  process 
Is  regarded  by  us  as  Immaterial,  in  view  of 
the  fact  that  the  defendant  McLeod  replevied 
the  property,  and  of  onr  conclusion  that  the 
sureties  on  the  replevy  bond  would  be  liable 
thereunder,  notwithstanding  the  quashal  of  the 
sequestration  process.  On  this  question  we 
adopt  the  views  of  the  court  of  dvU  appeals 
for  the  Fifth  district  hi  Bonis  v.  Wells,  31 
8.  W.  827,  and  In  the  later  case  of  Cahn  t. 
Jaffray,  M  S.  W.  3T2. 

3.  We  think  that  the  allegations  of  the  plain- 
tiff's amended  petition  sulfidently  stated  the 
value  of  the  property  as  at  $300,  and  the  ex- 
tent of  Its  depredation  at  $1,175,  to  apprise 
the  defendants  of  the  nature  and  extent  of  the 
plaintiff's  demand  against  them;  and  thus 
overrule  the  third,  fourth,  fifth,  sixth,  seventh, 
and  eighth  assignments  of  error,  complaining 
of  the  action  of  the  court  upon  certain  excep- 
tions presented  to  the  plaintiff's  first  am^ided 
petition. 

4.  There  was  sufficient  evidence  to  justify 
the  conclusion  that  the  McLeod  Artesian  Well 
Company  was  solvent  at  the  time  of  the  ex- 
ecutl<H]L  of  the  mortgage,  and  hence  the  propo- 
sition that  an  Insolvent  corporation  cannot  ex- 
ecute a  cbattd  mortgage  preferring  creditors 
Is  laappllcabie.  Nor  will  the  Instrument  be 
condonned  on  the  further  ground  that  the 
president  and  secretary  of  the  corporation  were 
without  power  to  execute  the  mortgage. 

5.  The  court  found  that  during  the  period 
intervening  between  the  replevy  of  the  prop- 
erty, October  2,  1893,  and  the  trial  of  the 
cause,  October  31,  1896,  the  property  mort- 
gaged had  depreciated  In  value  In  the  sum 
of  $966,  and  rendered  judgment  for  that 
amount  against  the  sureties  on  the  bond,  in 
addition  to  the  anm  <tf  f286.  found  I7  It  to  be 
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Uw  Tftln*  ot  the  property  at  the  date  ot  the 
trlaL  It  does  not  appear  that  this  devreclft- 
tton  vaa  doe  to  the  negligence  of  the  sure- 
tlea,  but.  on  the  coutiair,  the  evidence  Indi- 
cates that  it  was  an  Incident  to  the  ordloarr 
use  <tf  the  property.  Hie  gaeatkm  Is  pre- 
sentodt  vnder  the  ^pdiants'  fourteenth  as- 
H^rnment  of  error,  whettiear  the  snretlea  upon 
the  defatdanCs  replery  bond.  In  a  salt  to 
foredOM  a  lien  upon  personal  property,  am 
liable  tat  depraclation  In  the  value  of  the 
property  to  whidi  th^  have  not  contributed. 
The  liability  of  the  sureties  must  be  tested  by 
the  terms  (rf  their  obligation,  uid  as  prescrib- 
ed by  the  statutes.  In  the  present  instance 
these  terms  were  that  the  defendant  would 
not  ranoTe  the  property  out  of  Johnson  coun- 
ty, where  it  was  then  situated,  and  that  he 
would  hare  such  property,  with  the  yalue  of 
the  fruits^  hir^  and  rerenne  thereof,  forth- 
oomlng  to  aUde  Uie  decision  (tf  the  court,  or 
that  be  would  pay  the  value  thereof,  and  of 
the  frolts.  hire,  or  Tevenue  ot  the  same,  In 
case  he  ahould  be  condemned  so  to  do.  By 
article  4882.  Bev.  Bt,  it  Is  provided  that  in 
suits  Cor  the  enforoemoit  of  a  mortgage  or 
lien  upon  property  the  defendant,  should  be 
re^evy,  is  not  required  to  account  tor  the 
fruits,  hire,  revalue,  or  r«it  vt  the  proper^. 
In  this  case  the  defendant  N.  J.  McLeod,  as 
the  lessee  ot  the  mortgagor,  occupied  towards 
the  property  the  relation  of  the  mortgiuor: 
Hence  the  defaidaut.  the  principal  In  the  re> 
I^evy  bond,  and  the  sureties,  are  not  liable, 
under  the  tenns  of  this  bond,  tar  the  f^ta, 
hire,  or  revenue  of  the  pn^rty.  Hence,  al- 
so, the  alternative  obligation  which  resta  upon 
the  sureties  Is  that,  if  they  removed  the  prop- 
erty beyond  the  county,  and  tailed  to  have  It 
forthcoming  to  abide  the  decision  of  the 
court,  they  would  pay  the  value  thereof. 
Consequently,  we  conclude  that  the  measure 
of  the  liability  of  the  sureties  Is  the  value  of 
the  property,  and.  according  to  the  law  ai 
announced  In  this  state,  that  value  must  be 
fixed  as  at  the  date  of  the  trial,  and  not  as 
at  the  date  of  the  execution  of  the  replevy 
bond.  Watts  v.  Overstreet.  78  Tex.  571,  14 
3.  W.  704.  We  apitrehend  that  the  reason 
underlying  tbe  provision  exempting  the  mort^ 
gagor  from  llablUty  for  the  fruits,  hire,  or 
revenue  of  tbe  property  grows  out  of  the 
fact  that,  until  foreclosure  of  the  mortgage, 
the  mortgagor  Is  the  owner  of  the  property, 
and  Is  entitled  to  its  use,  and  that  he  should 
not,  as  a  consequence,  until  such  foreclosure, 
be  held  liable  for  the  depreciation  In  the 
property  which  Is  incident  to  that  use.  It 
follows  that  the  judgment  rendered  by  the 
court  against  the  sureties  was  excessive  In 
the  sum  of  ${>66,  representing  the  extent  of 
the  depreciation. 

It  is  suggested  by  the  appellee  that  this 
conclusion  will  enable  the  party  replevying 
the  property  to  wear  It  out  by  use,  or  to  let  It 
decay,  ond  thereby  exempt  himself  from  lla- 
Ulity;  to  which  the  reply  is  that  In  tbe  pres- 
ent Instance  the  diminution  in  value  was  due 


to  the  ordinary  use,  sad  not  to  tbe  abase  of 

the  property;  and.  besides,  tlie  UaUlUy  €t 
the  anretles,  as  alr«idy  indicated,  moat  be 
tested  by  the  tenns  of  tbelr  obUgatloa  aa 
fixed  by  law.  As  the  policy  of  tbe  law  In 
regard  to  a  mortgagDr  irtio  has  replevied 
property  sequestered  in  an  attempted  eo- 
forcement  of  the  mortgage  permlto  him,  as 
the  owner  of  the  pnv«rty  until  ftHredasate. 
to  ujor  Its  nse,  and  absotrce  him  fman  Ua- 
biUty  on  aeconnt  of  depreefattoa  Incident  to 
the  pnq^er  use  oi  tbe  inropccty*  coorta  axe  aot 
at  liberty  to  look  to  tiie  ocHueqaeneea.  It  Is 
tbelr  duty  to  Interpret  the  law  aa  ttaer  find 
IL  Perhaps  the  remedy  against  audi  a  coo- 
sequence  would  be  in  the  proovt  epforce- 
moBt  o£  tbe  mortgage  by  tbe  mortgacee. 
The  mllng  oa  tUa  aublect  at  depreciation  la 
Investment  Oo.  v.  Oieltoa  (Tex.  Otr.  A^) 
29  S.  W.  4Mt  Involving  a  question  of  title,  is 
not  authoritative  la  the  preaoit  case^  taToIr- 
Ing  the  enfraoement  of  a  mortgage. 

S.  The  court  erroneously  adjodged  tbe  sare- 
ties  on  the  r^evy  bond  to  be  liable  tar  the 
costs  of  tbe  sott  BeuHenoa  t.  Bnnra  CEas. 
GlT.  AKk)  41  a  W.  406. 

7.  The  judgment  does  aot  In  tennSk  fore- 
close tike  platnticra  Uen  upon  Uw  property, 
but  it  provides  that.  If  any  of  tte  rareUce 
ahould  pay  any  ftart  of  tbe  ]ad|pnent  ag&lMt 
themselves,  they  shall  have  aa  eider  com- 
mandlDg  the  sale  of  the  property,  and  tbat 
they  should  receive  tram  tbe  proceeds  aa 
amount  equal  to  that  whkh  had  been  apirfled 
by  them  to  tbe  payment  of  tbe  iDdgment 
against  themselves.  Hence  tbe  sureties  are 
In  no  attitude  to  complain  of  the  oinlB<4QB 
alluded  to,  if  It  was  erroneous. 

The  judgment  will  be  in  all  tilings  attnn- 
ed  as  to  tbe  McLeod  Artesian  Well  Company 
and  as  to  N.  J.  Mclicod,  who  does  not  eon- 
plain  thereof;  but  as  to  the  appellanto  the 
suretlee  on  the  replevy  bond  It  will  be  re- 
versed, reformed,  and  rendered,  so  tbat  the 
recovery  as  to  them  will  be  limited  to  f2S5, 
tbe  value  of  the  propwty  at  the  date  of  the 
trial,  with  6  per  cent  Interest  from  tbe  date 
of  tbe  judgment  bekrw.  The  anttUanto  vfll 
recover  the  costs  of  vP«ol*  > 

notion  tor  Bcbeaif ng  of  AvpfflBOL 

Dec.  n,  1887. 

This  motloB  Is' granted  upon  tbe  foDowlag 

.  conclusions: 

1.  It  Is  believed  that  this  court  erred  ia 
holding  that  the  measure  of  tbe  liability  of 
-  the  sureties  on  the  replevy  bond  Invotred  is 
this  case  mtist  be  fixed  as  at  tbe  date  of 
the  trial,  and  not  as  at  the  date  of  tbe  ap- 
proval of  tbe  bond.  In  thus  stating  tbe  rule, 
we  sought  to  follow  the  decision  of  our  su- 
preme court  adopting  tbe  <^lnIon  of  Judge 
Collard  of  the  commission  of  appeals  in 
Watts  V.  Overstreet,  78  Tex.  S71,  14  S.  W. 
704,  since  also  adopted  by  this  court  in  In- 
vestment Co.  V.  Shelton,  29  8.  W.  4M.  The 
language  of  the  <«4nlQa  la  Watts  Over- 
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street  la  that  "tlie  Talne  of  the  property  for 
which  defendant  and  the  sureties  on  lils  re- 
plevy bond  may  be  liable  Is  not  the  value  at 
the  time  the  petition  or  aflldavit  Is  flled,  but 
at  the  time  of  the  trial."  This  language  is 
qnlte  Iwoad,  but,  reading  it  In  connection  with 
the  facts  of  tliat  case,  we  think  that  it  was 
not  the  intention  of  the  learned  Judge  who 
wrote  the  opinion  to  announce  the  rule  as  of 
Invariable  application.  That  was  a  suit  In- 
volving a  sequestration  and  foreclosure  of  a 
mortgage  upon  certain  sheep,  and  it  appears 
that  the  property  enhanced  In  value  after 
the  replevy  thereof  by  the  defendant,  and  it 
was  held  that  it  would  be  unjust  to  the  plain- 
tiff that  the  defendant  should  secure  the  en- 
hancement In  value  pending  the  litigation, 
and  that,  in  the  adminlstratiou  of  Justice  to 
the  pbiintlS,  the  measure  of  damages  upon 
the  replevy  bond  should  be  the  value  of  the 
property  at  the  trial,  enhanced,  as  It  was, 
rather  than  at  the  date  of  the  institution  of 
the  sequestratlDn  proceeding.  The  purpose 
of  the  rejrievy  bond  lo  this  Instance  was 
Indemnity  to  the  plaintiff  in  the  sequestration 
proceeding.  This  Indemnity  should  be  meas- 
ured by  the  damage  which  she  sustained, 
and  the  character  and  extent  of  this  damage 
most.  In  turn,  be  gauged  with  reference  to 
her  legal  rights  as  they  stood  at  the  time 
that  the  bond  was  approved.  These  rights 
consisted  In  a  demand  which  had  then  ac- 
crued, secured  by  a  mortgage  according  to 
the  terms  of  which  she  was  entitled  to  the 
possession  of  the  property  mortgaged.  In 
other  words,  at  the  time  of  the  approval  of 
the  bond,  she  was  entitled  to  a  foredosure 
of  the  mortgage,  and  to  have  the  proceeds  of 
the  property  applied  to  the  payment  of  her 
hidebtedness.  Of  this  right  she  was  deprived 
by  the  action  of  the  sureties,  appellants  bere, 
in  entering  into  the  bond.  In  redressing  the 
Injury  which  she  thus  sustained,  it  seems 
to  be  oar  duty  to  place  her  as  nearly  as 
possible  In  the  situation  whidi  she  would  have 
occupied  but  for  the  conduct  of  the  appellants 
in  executing  the  bond.  This  would  be  to 
afford  her  compensation  for  the  actual  in- 
Jury  sustained.  She  was  derived  of  tbe 
right,  fixed  by  her  contract  with  the  ukort- 
gagor,  to  apply  the  vslue  of  tbe  property  as 
It  existed  at  the  approval  of  the  bond  to 
tbe  payment  of  her  debt,  and  we  think  that 
tills  value  should  be  tbe  measure  of  her 
actual  damages,  legal  Interest  being  allowed 
thereupon  as  compensation  for  tbe  detention 
of  the  property.  The  court  in  this  instauce 
rendered  Judgment  for  the  som  of  (1,290,  but 
did  not  assess  Interest  thereupon,  save  from 
the  date  of  the  Judgment  We  are  not,  there- 
fore, at  liberty  to  assess  interest  in  accord- 
ance with  our  view  of  tbe  law,  as  the  ap- 
pellee does  not  complain  of  the  Judgment 
We  therefore  conclude  that  tbe  Judgment 
siiould  be  affirmed  for  tbe  sum  of  $1,200  and 
I^ai  interest  from  tbe  date  thereof.  Our  con- 
clusion upon  the  question  presented  is  that 
Um  rate  M  to  tba  time  when  tbe  niUie  of 


the  property  sImUI  be  aaseseed  In  adjndgbis: 
tbe  liability  of  sureties  on  a  replevy  ben& 
whether  such  assessment  shall  be  made  «l 
tlie  date  of  the  replevy  or  at  the  time  of  tlw- 
trlal,  will  vary  with  tbe  facts  and  drcnm- 
stances  of  the  particular  case,  having  in  vlew-- 
ttae  purpose  of  the  bond  which  Is  Indemnity 
to  the  obligee  In  tbe  InstrumeDt  See  Sny- 
dam  r.  J«iklns,  Sedg.  Lead.  Gas.  P.  S61.  It 
is  insisted  by  tbe  appellants  .  In  their  thtr- 
teenth  assignment  of  error  that  the  Judgment 
for  fl,250  exceeds  any  amount  authorized  by 
the  pleadings  in  the  case,  in  that  it  la  al- 
leged in  the  amended  petition  that  the  total: 
value  of  thu  property  at  the  time  it  was  re- 
plevied wasf  1,200.  Itls  true  that  the  petitkm 
contains  this  allegation,  but  It  also  ailegee- 
that  the  value  of  tbe  property  so  replevied  at 
that  time  was  "as  stated  al>ove,"  and  the  pre- 
ceding statement  fixed  it  at  fl,2S0.  This 
was  the  value  fixed  by  the  affidavit  In  se- 
questration, and  Indicated  by  the  replevy  bonil 
which  the  appellants  signed  as  sureties.  Ib 
Watts  v.  Overstroet.  78  Tex.  BT8,  14  S.  W. 
706,  it  is  held  that  "the  rights  of  plaintiff  oD' 
the  defendant's  replevy  bond  do  not  depnkd 
on  the  pleadings,"  and  that  "there  is  no  need  ' 
of  pleading  on  the  part  of  plaintiff  to  fix  tbe 
value  as  a  predicate  for  the  Judgment"  We 
deem  it  proiwr  to  follow  the  law  thus  stated, 
and  to  adhere  lo  the  conclusion  above  «a- 
nounced. 

2.  We  think  that  our  original  opinion  is  also 
erroneous  in  exempting  the  sureties  on  tbe' 
replevy  bond  from  ail  the  costs  of  the  salt. 
This  case  is  distinguishable  from  that  of 
Henderson  v.  Brown  (Tex.  GIt.  App.)  41  S. 
W.  406,  cited  by  ns,  in  that  the  sureties  were 
made  parties  to  the  suit  by  citation,  that 
they  answa^d  herein,  and  have  continuously 
litigated  the  question  of  their  liability  upon 
the  bond.  The  costs  Incident  to  this  Iltiga- 
tlon  they  should  pay.  They  are  chargeable 
with  all  costs  accrued  from  and  after  the- 
filing  of  the  amended  original  petition  by 
which  they  were  made  parties  to  this  suit, 
but  as  to  the  costs  accruing  prior  thereto- 
tliey  ore  not  liable.  These  prior  costs  seem' 
to  be  quite  insignificant  in  amount,  but,  as 
the  excesslveness  of  the  Judgment  to  tbat 
extent  was  called  to  the  attention  of  the- 
court  in  the  ninth  ground  of  the  appellants' 
motion  for  a  new  trial,  tbey  are  entitled  to - 
the  correction  here,  perforce  of  which  tbey 
will  recover  the  costs  of  this  appeaL  In  re- 
sponse to  app^ants'  nineteenth  assignment 
of  error,  we  bold  that  the  Judgment  sbonld- 
hsve  provided  tbat  the  proceeds  of  tbe  sale 
of  the  property,  or  any  part  thereof  whidi 
might  be  returned  to  tbe  officer,  sbould  be 
applied  first  to  tbe  Judgment  against  tbe  sure- 
ties on  the  replevy  bond,  which  was  in  a< 
smaller  sum  than  tbe  m<iln  Judgment  Our 
final  conclusion  Is  that  the  Judgment  stand) 
affirmed  as  heretofore  against  ttie  McLeod 
Artesian  W^  Company  aad  N.  J.  McLeod,. 
and  tbat  It  be  also  affirmed  as  to  the  &p- 
pellaats  berein  in  accordance  with  the  tox»- 
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going  views,  save  as  to  ttik  two  features  last 
considered,  in  which  respects  It  will  be  re- 
formed as  above  Indicated.  The  costs  of 
appeal  will  be  taxed  against  iwpeUeei  Sarah 
V.  Craig.   Ordered  accordlnglr. 


COLEMAN  T.  FIRST  NAT.  BANK  OP 
WAXAHAGHIE  et  al. 

(Oourt  of  Civil  Appeals  of  Texas.    Dec.  H 

1897.) 

COHVSRSIOir  —  PSTITION  —  SUFFIOIENCT— BANKS  — 

Aoriox  TO  RscovBB  Drposits— Wife's  Sbpi.- 

RATE  PROPBRTT— POWEKS  OF  HuSBAKD. 

1.  A  petltloQ  in  conversion  alleged  a  deposit 
in  defendants*  bank  of  mooey  in  plaintiff's  own 
name,  as  her  separate  estate,  and  not  to  be 
checked  out  hy  an;  other  person;  that  she  had 
onlj  given  some  small  checks,  and  that  there 
was  a  balance  still  in  tbe  bank,  although  the 
cashier  datmed  to  have  paid  out  money  on 
checks  not  signed  by  her,  and  for  which  she 
was  not  responsible;  that  she  could  not  give 
the  exact  dates  or  amounts  of  the  checks,  as 
all  the  facts  were  in  possession  of  defendants, 
who  claimed  that  all  the  deposits  had  been  ae- 
connted  for,  and  that  demand  and  refusal  to 
pay  had  been  made.  Edd  snfBcient  on  general 
demurrer. 

2.  In  an  action  against  a  bank  to  recover 
deposits  made,  a  faUure  in  the  petition  to  al- 
lege the  exact  amounts  and  dates  of  the  de- 
posits is  sufficiently  excused,  where  it  alleges 
the  depositor's  want  of  knowledge  of  these 
facts. 

3.  If  It  be  necessary  to  draw  a  check  on  a 
Imnk  for  the  amount  claimed  to  be  on  deposit 
before  an  action  to  recover  the  amount  can  be 
maintained,  a  failure  to  allege  same  on  tbe  pe* 
tition  would  be  excused  where  it  does  allege 
that  plaintifT  did  not  know  tJie  amount  of  the 
balance  in  the  bank,  and  defendants  claim 
that  all  the  funds  have  been  accounted  for. 

4.  A  special  demurrer  to  the  petition  will  not 
lie  on  the  ground  that  it  does  not  allege  that 

SlalntitTs  husband  did  not  draw  out  the  funds 
eposited  in  defendants*  hands. 
6.  In  an  action  against  a  bank  for  money  de- 
posited by  a  married  woman  as  her  separate  es- 
tate, and  which  was  paid  by  the  bank  to  her 
hnsbsnd,  to  entitle  plaintlir  to  recover,  the  pe- 
tition must  allege  and  the  proof  show  a  state  of 
facts  that  would  amount  to  a  conversion  by  the 
bank,  or  collusion  on  the  part  of  the  bank,  for 
the  fraudulent  purpose  of  enabling  him  to  con- 
vert plaintiff's  estate. 

6.  Rev.  St.  1896.  art.  2967,  giving  the  hus- 
band the  sole  management  of  the  wife's  sepa- 
rate estate,  does  not  authorize  the  husband  to 
conv^  title  to  such  property. 

7.  'nie  husband  cannot  convey  title  to  choses 
in  action  and  securities  belonging  to  the  wife 
withoat  her  consent;  and,  so  long  as  her  sep- 
arate property  can  be  Identifled,  she  cnn  recov- 
er it  in  the  hands  of  third  parties,  although  it 
may  have  been  conveyed  for  value,  and  the  par- 

8^  who  received  it  was  ignorant  of  the  wife's 
Ue. 

&  Rev.  St.  1896,  art  2967,  giving  the  hus- 
band sole  management  of  the  wife's  estate,  au- 
thorises him  to  collect  the  purchase  money  of 
the  wife's  separate  estate,  and  gives  him  pos- 
session of  her  property. 

9.  Rev.  St  1896,  art  2967,  giving  the  hus- 
band sole  management  of  the  wife's  separate 
estate,  authorizes  him  to  check  out  mouey  de- 
irasited  by  the  wife  in  a  bank  as  her  separate 
property. 

10.  The  fact  that  the  officers  and  agents  of  a 
bank  knew  the  husband  to  be  an  nnsafe  man 
to  intrust  with  money,  and  a  man  of  dissolute 
habits,  addicted  to  gambling,  drinking,  and 
squaaderlng  his  money,  would  not  of  itself  make 


the  bank  liable  for  the  payment  of  checks 
drawn  by  him  against  his  wife's  mcHwy  ml  de- 
posit in  her  name,  or  diow  fraud  and  collosioe 

upon  the  part  of  the  bank. 
11.  In  order  to  show  fraud  and  collusion  en 
the  part  of  a  bank  in  connection  with  the  fact 
that  a  husband  drew  money  from  such  bank 
belonging  to  the  wife's  separate  estate,  and  de- 
posited in  her  name,  it  must  be  guilty  of  some 
act  which  amonnts  to  a  fraud  against  her. 

Ap[>eal  from  district  coart,  ElUs  couDty: 
J.  E.  Dlllard.  Judge. 

Suit  by  Mrs.  R,  J.  Coleouin  against  the 
First  National  Bank  of  Waxahachle  and  oth- 
ers. From  a  judgment  entered  on  demurrers 
to  the  petition,  la  favor  of  defendants,  plaln- 
titF  appeals.  Reversed. 

The  ai^lant  instituted  thla  suit  In  ttie  dis- 
trict court  of  EUlB  county,  Tex.,  on  Av^iwt 
27,  1896,  against  the  First  National  Bank  <rf 
Waxahachle  ai^  R.  G.  PhlUlpB,  to  recover 
moneys  alleged  to  have  been  deposited  by  her 
In  said  bank.  The  defendants  filed  ucep- 
tlons  to  the  petition,  which  were  sustained 
by  the  court  and  judgment  was  entered  for 
defendants,  from  which  plaintiff  baa  ai^eal- 
ed.  The  facts  are  taUy  stated  In  tlie  opin- 
ion. 

Stripped  of  Its  unnecessary  TO'tOage  and 
irrelevant  allegations,  the  petition,  after  the 
formal  allegations  as  to  citizenahlp  of  the  par- 
ties, the  Incorporation  of  the  defendant  bank, 
and  that  defendant  Phillips  was  its  cashier 
at  the  time  of  the  happening  of  the  .  things 
charged,  alleged,  substantially,  that  on  or 
about  July  SO,  1889,  petitioner  d^ndted  wltta 
the  d^«idant  bank  the  anm  of  M.O0O  in  her 
own  name  and  to  tux  BtAe  ereditr  and  the  de- 
fendant BO  accepted  it;  tliat  on  or  about  tlie 

 day  of  ,  189-,  she  deposited  the 

further  Btnn  of  $800  In  her  own  name  and  to 
her  sole  account  and  benefit,  which  defend- 
ant so  accepted;  that  said  mon^  wmm  her 
sole  separate  estate,  and  that  same  waa  sub- 
ject to  her  personal  ehedc  and  order,  and  hera 
only;  that  plaintiff  liad  given  some  small 
cheeks,  tot  which  tbe  bank  la  entitled  to  cred- 
it; that  Bbe  cannot  state  the  dates  nor  the 
amounts  of  the  said  checks,  but  that  def^- 
ants  had  a  full  record  thereof;  that  a  Tery 
large  portion  of  the  sum  so  deposited  has 
never  been  chedced  out  or  otherwise  with- 
drawn by  her,  nor  any  one  else  antborlaed 
by  her;  that  there  now  remalna  due  her  be- 
tween 94.000  and  $6,000  of  aeld  d^wsits.  for 
which  Bald  bank  has  never  accounted  to  her. 
She  further  alleged  that  defendant  FhUllps 
claims  to  have  paid  oat  certain  sums  m 
checks  irtilch,  althwigh  not  rigned  by  plain- 
tlff,  he  dalms  that  she  Is  respontible  for, 
and  for  which  he  dalnu  that  credit  most 
be  allowed  as  against  said  deposits.  She  de- 
nies that  she  Is  responsible  for  Bald  ehetica, 
and  says  they  were  not  executed  by  her, 
nor  by  any  one  antborlaed  by  ber;  that  ahe 
never  received  the  proeeeda  the  same,  or 
any  part  there<rf;  that  the  bank  Is  not  oitl- 
tled  to  credit  tor  said  <Ae^;  that  defend- 
ants well  knew  the  moneys  deposited  were 


Digitized  by 


rex.) 


COLEMAN  T.  FIBST  NAT.  BANK. 


989 


faer  Mvonte  ettate;  ud  that  payment  made 
to  any  pnaon  otlier  than  herself  or  on  her 
Individual  Check  would  be  Ulegal,  Invalid, 
and  a  conmslon  pro  tanto  of  her  fonda.  She 
alleged  a  demand  upon  the  bank,  and  Its  re* 
foul  to  comply.  She  also  alleged  that  PhU- 
Upa  la  liable  bj  reason  of  bis  negligence  and 
breach  of  dn^  In  payment  of  checks  not 
drawn  by  her.  HalntUf,  aa  a  farther  canae 
of  action,  alleged  that  she  was  the  widow  of 
J.  W.  Colonan,  who  died,  Intestate,  In  ElUa 
county,  Ttex.,  on  or  abont  September  28,  lliSS; 
that  at  hia  death  he  was  Indebted  to  her  In 
the  anrn  of  ^,600,  and  that,  aa  hIa  widow,  she 
la  entitled  to  hia  estate;  tbat  her  hnsband 
wna  a  depositor  In  the  bank,  and  that  the 
bank  was  indebted  to  him  at  Oie  time  of  his 
deatli  in  a  large  sum,  the  exact  amount  of 
which  she  Is  unable  to  atate,  bat  largely  more 
than  9SO0^  the  same  being  community  prop- 
erty of  herself  and  said  Coleman;  that  Phll- 
UpB  claima  that  all  of  said  deposits  hare  been 
accounted  for;  that  plaintiff  cannot  state  the 
exact  dates  or  amounts  of  such  deposits,  or 
whether  any  portion  of  same  has  l>een  paid 
by  the  bank  or  Phillips  since  her  husband's 
death;  bnt  she  charges  that  no  one  has  quali- 
fied as  hia  administrator,  and  no  one  Is  au- 
thorised by  law  to  receive  the  same,  and  that 
payments  made  by  defendants  were  illegal 
and  a  conversion.  Plaintiff  alleges  that  a 
knowledge  of  the  facts  1b  In  posseselon  of  de- 
fendants, and  In  order  that  plaintiff  may  be 
fnlly  advised  as  to  all  the  facta  connected 
with  said  transactions,  both  as  to  her  sep- 
arate estate  and  the  funds  deposited  by  her 
said  hnsband,  and  especially  as  to  the  liabil- 
ity of  defendant  PbllUpe,  Bhe  asks  that  he  be 
required  to  specially  answer  and  state  fnlly 
his  connection  therewith.    She  alleged  a  de- 
mand on  defendants  and  their  refusal  to  com- 
ply therewith.   The  prayer  was  for  a  dis- 
covery, and  for  a  Judgment  for  the  amount 
found  due  her.  '  There  was  also  a  prayer 
for  general  relief.   To  this  petition  defend- 
ants filed  a  general  demurrer,  and  special 
demurrers  (1)  that  plaintiff  failed  to  state 
with  certainty  when  and  how  much  money 
she  deposited  with  defendant  bank;  (2)  that 
plaintiff  failed  to  show  that  she  had  drawn 
any  check  the  payment  of  which  had  been 
refused;  <S)  that  the  petition  shows  she  was 
a  married  woman  prior  to  September  23, 1893, 
and  does  not  allege  that  her  husband  did  not, 
on  proper  checks,  draw  out  all  moneys  de- 
posited by  her,  nor  does  the  petition  show 
any  facta  which  would  dei^  the  right  of  the 
husband  to  draw  out  money  deposited  In 
tdaintlflrs  name.   Defendants  answered  by  a 
general  denial  and  special  pleadings  not  here 
oecessaiy  to  set  out   It  did  admit  d^slts 
In  tbe  name  of  plaintiff,  aggregating  |6,165.17. 
Plaintiff  filed  a  supplemental  petition,  con- 
ilBtlng  of  a  general  denial  of  the  matter  set 
out  In  the  answer,  and  other  special  matters 
not  here  necessary  to  state.   The  exceptions 
to  plalntifra  petition  were  austalned  by  the 
court;  and,  gialntlff  having  failed  to  amend. 


the  canae  waa  diamlased,  to  which  action  of 
the  court  plaintiff  excited/  and  has  perfect- 
ed her  appeal  to  this  court. 

Lancaster,  Beall  &  Gammon  and  Seay,  Seay 
&  Seay,  for  ajipellant.  11.  B.  Tem^eton,  for 
appellees. 

BOOEHOUT,  1.  (after  stating  the  facts). 
Was  there  error  in  snatalnlng  the  exceptions 
to  plalntUTa  petltltm?  Gonnsd  for  appellees 
contend  that  this  qnestlon  ahould  be  deter- 
ndned  by  the  aUegatkms  contained  in  the 
original  petition,  and  that  the  petition  can  de- 
rive no  aid  from  tbe  averments  contained  in 
the  snppl^nental  petition.  If  the  original 
petltltm  was  anfllcient  when  tested  1^  the 
above  exceptions,  the  judgment  of  the  court 
below  must  be  reversed.  We  have  mdy  set 
out  what.  In  onr  oidnlon,  were  the  material 
allegationa  of  the  petlUon.  The  petition  con- 
tained all  the  formal  averments  of  a  bill  of 
discovery  In  chancery,  and  contained  a  pray- 
er tot  discovery.  We  have  no  such  form  of 
action  In  Texas.  Love  v.  Keowne,  6S  'lex. 
101.  If  the  petition  alleges  sufficient  matters 
to  form  tbe  basis  of  a  recovery,  the  unneces- 
sary matters  set  out  thneln  should  be  treat- 
ed as  surplusage.  The  petition  does  allege 
a  d^oelt  by  the  plaintiff  of  moneys  In  the 
defendant  bank  In  her  own  name,  the  same 
being  her  separate  estate,  and  not  to  be 
checked  out  by  any  other  person,— all  of 
which  was  known  to  defendants,— and  which 
they  so  received  on  deposit.  The  petition  al- 
leges that  she  has  only  given  some  small 
checks,  and  that  there  is  between  ^,000  and 
¥6,000  of  said  moneys  still  in  the  bank.  It 
alleges  that  Phillips,  the  cashier,  claims  to 
have  paid  out  certain  sums  on  checks  not 
signed  by  her,  and  for  which  she  Is  not  re- 
spouslble;  that  said  checks  were  not  signed 
by  her,  nor  by  aoy  one  authorized  by  her  to 
sign  the  same;  that  she  did  not  receive  the 
proceeds  thereof,  or  any  part  of  same;  that 
defendants  well  knew  that  the  moneys  de- 
posited were  her  separate  estate,  and  that  pay- 
mentl  of  same  to  any  person  other  than  her- 
self or  on  her  individual  check  would  be  ille- 
gal, invalid,  and  a  conversion  pro  tanto  of 
her  funds.  She  further  alleged  that  she  could 
not  give  the  exact  dates  or  amounts  of  the 
deposits  or  of  the  checks  drawn  by  her;  that 
all  the  facts  are  In  the  possession  of  the  de- 
fendants. She  alleged  that  Phillips  claimed 
that  all  the  deposits  have  been  accounted  for, 
and  denies  that  the  bank  owes  her.  She  also 
alleged  a  demand  and  a  refusal  to  pay. 
These  averments  In  the  petition  charged  a 
conversion  of  plalntlCTs  prc^rty  by  the  de- 
fendants, and  were  sufficient,  tested  by  a  gen- 
eral demurrer.  The  petition  alleged  her  want 
of  knowledge  of  the  facts,  and  that  all  the 
matters  were  in  the  possession  of  defendants, 
and  sufficiently  excused  the  failure  of  plain- 
tiff to  state  with  certainty  when  she  made 
each  deposit,  the  amount  and  date  of  same. 
This  dUvosea  of  the  first  special  »ceptl<». 
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If  It  be  admmed  tbat  tbe  bank  would  not 
be  liable  uatU  a  check  bad  been  drawn 
against  tbe  funds  by  the  proper  person,  and 
Its  payment  refused  (a  proposition  wblcb  It 
iB  unnecesBarr  for  ns  to  here  decide),  then 
this  formality  vas  excused  bythe  facts  plead- 
ed. It  Is  alleged  that  Phillips  claims  to  bare 
fully  accounted  for  the  funds,  and  that  he 
had  paid  them  out  on  checks  drawn  by 
another  party,  and  tbat  he  denied  the  bank^s 
liability  for  the  same.  It  would  bare  served 
DO  useful  purpose  Co  have  gone  through  the 
Idle  formality  of  drawing  a  cbe<^  and  havli^c 
Its  pigment  refused.  Besides,  under  the  facts 
stated.  It  la  shown  that  plaintiff  did  not  know 
the  amount  In  tbe  bank  after  crediting  tbe 
deposits  with  tbe  checks  drawn  by  her.  We 
think  the  second  spedal  exception  should 
have  been  overraled. 

We  do  not  think  tiie  third  fecial  ezo^ 
tlon  well  taken. 

If  the  defHidants  wished  to  defend  upon 
tbe  ground  that  plalntlfT  was  a  married  wo- 
man when  the  moneys  were  deposited,  and 
tbat  the  same  were  drawn  out  by  her  husband 
under  circumstances  that  would  relieve  the 
tHink  from  liability,  it  had  a  right  to  do  so 
proper  pleadings. 

The  special  prayer  for  relief  is  subject  to 
criticism,  but,  in  addition  to  the  prayer  for 
specific  relief,  there  was  a  prayer  for  general 
relief,  which  would  entitle  plaintiff  to  such 
relief  as  the  pleadings  and  evidence  would 
entitle  her  to.  TrammeU  t.  Watson,  25  Tex. 
Supp.  210;  Silberberg  t.  Pearson,  75  Tex.  28S. 
12  S.  W.  SCO;  Garvin  7.  Hall,  83  Tex.  801, 
18  S.  W.  731.  We  think  tbe  trial  court  erred 
In  sustaining  defendants'  exceptions  to  plain- 
tiff's petition,  which  will  necessitate  ft  re- 
versal of  the  judgment 

It  appears  from  defendants'  answer  and 
plaintiff's  supplemental  petition  tbat  tbe  real 
Issue  In  the  case  Is  as  to  the  authority  of 
the  husbanu  over  the  wife's  separate  estate. 
In  view  of  the  fact  that  this  question  has 
been  raised  by  the  pleadings  and  In  the  brief 
of  both  parties,  and  of  another  trial,  we  deem 
It  proper  to  lay  down  the  principles  govemlng 
this  phase  of  the  case. 

It  Is  made  to  appear  by  tbe  pleadings  that, 
when  plaintiff  deposited  her  moneys  In  the 
bank,  she  was  a  married  woman,  the  wife 
of  J.  W.  Coleman,  and  that  the  bank  claims 
to  hare  paid  out  tbe  deposits  on  checks  drawn 
by  J.  W.  Coleman,  and  signed  by  him;  wheth- 
er In  his  own  name  or  In  the  name  of  his 
wife  is  not  Btrawn,  and  whether  payable  to 
himself  or  other  parties  is  not  shown.  To 
entitle  plaintiff  to  recover  In  a  case  of  this 
kind,  the  pleading  must  allege,  and  the  proof 
show,  a  state  of  facts  that  would  amount  to 
a  conversion  by  the  bank,  or  collusion  on  the 
part  of  the  bank,  its  officers  and  agents,  with 
J.  W.  Coleman,  hu&ban*!  of  plaintiff,  for  the 
fraudulent  purpose  of  enabling  Coleman  to 
convert  her  estate.  This  Is  not  a  case  where 
the  wife  Is  seekiug  to  charge  the  estate  of 
the  deceased  hnaband,  or  Uw  community  es- 


tate at  bstmiU  sad  deceased  bnsbuid,  with 
a  d^  due  her  bgr  her  deceased  bosbajid,  or 
to  make  them  liable  for  her  separate  i^peity 
conv»ted  1^  the  husbaod.  The  pleading* 
show  that  plaintiff  seeks  to  hold  the  defend- 
ant bank,  a  third  party,  liable  for  moneys  de- 
posited by  the  wife  In  her  own  nam^  the 
same  being  her  own  separate  estate,  and 
known  to  be  such  by  the  officers  of  the  bank, 
and  which  the  bank  paid  out  on  diedis  ex- 
ecuted by  the  husband.  This  raises  the  qoes- 
tlon  as  to  how  far  tbe  husband  is  anttnTiaed 
to  deal  with  the  wife's  separate  estate. 

Is  a  husband  authorised  to  chedc  out  nun-  j 
eys  belonging  to  the  wife,  and  d^w^ed  1^ 
Iter  In  bank  In  her  own  name,  and  known  by 
the  offlieers  of  the  bank  to  be  hw  separate 
property?   Tbe  statutes  of  Texas  gire  tbe 
husband  the  wtAe  management  of  the  separate 
estate  of  the  wife.   Bev.  St  1895,  art  SO«7,  ! 
The  husband  is  not  authorised  by  this  statute  I 
to  conv^  title  to  the  separate  property  of  i 
the  vrife  (UcKay  t.  Treadwell,  8  Tex.  176): 
nor  can  tbe  husband  convey  title  bo  tbe 
choses  in  action  and  securlUea  belonging  to  j 
the  wife  without  her  consent  (Hamilton  v. 
Breaks,  51  Tex.  146;  Richardson  r.  Hutchlns, 
68  Tex.  80,  8  S.  W.  276;  Kemimer  t.  Comer,  i 
73  Tex.  188.  11  S.  W.  104).    So  long  as  her  j 
separate  property  can  be  Identifled.  ebit  can  \ 
recover  It  In  tbe  hands  of  third  parties,  al- 
though It  may  have  been  conveyed  by  tbe 
husband  for  value,  and  the  party  who  r» 
celved  It  from  the  husband  waa  Ignwont  of 
the  wife's  title  to  It   Kempner  v.  Comer,  i 
supra.    The  husband  has  authority  by  virtue  i 
of  the  statute  to  collect  tbe  purchase  money 
for  the  wife's  separate  estate.   Douglas  v. 
Baker,  78  Tex.  600,  16  S.  W.  801.    The  au- 
thority conferred  by  the  statute  on  the  bus- 
baud  to  have  tbe  sole  management  of  tbe 
separate  estate '  of  the  wife  gives  him  the 
right  to  tbe  possession  of  her  properly. 
Brown  T.  Brown,  61  Tex.  58;  Richardson  v. 
Hutcbins,  supra.    We  tblnk  the  authority  to 
have  tbe  sole  management  of  the  separate 
estate  of  the  wife  authorizes  the  husband  to 
check  out  the  wife's  money  deposited  by  her 
Id  bank  In  ber  oame.   The  tiaak  would  be 
protected  In  payment  of  checks  property 
drawn  by  the  husband  against  a  d^^oslt  In 
the  wife's  name,  although  It  was  known  by 
its  officers  and  agents  that  the  money  was 
tbe  separate  proper^  of  the  wife,   Tlie  bns- 
band,  howero-,  has  no  authority  to  convert 
the  wife's  separate  estate,  and  If  he  did  on- 
It  and  tbe  bank  participated  in  snch 
conversion,  or  knowingly  received  the  bene- 
fits of  his  conTerslon  of  It  it  would  be  Ua- 
Ue.    Bank  t.  Jones,  18  Tex.  811. 

Again,  If  there  was  collusion  betweoi  tht 
bank.  Its  officers  or  agents,  and  J.  W.  Cole- 
man, plaintiff's  husband,  for  the  frandnleai 
purpose  of  enabling  him  to  convert  her  estate, 
the  bank  would  be  liable.  Rose  v.  Houston. 
11  Tex.  325.  It  Is  aUeged  by  plaintiff  tbat  ber 
husband  was  a  man  of  notoriously  dissolute, 
ndtlesa,  and  cardesa  habits  In  regard  to  moa 
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«y;  that  be  sonandend  all  money  that  came 
Into  his  bands,  In  gambling  and  drinking, 
and  Id  many  ways;  that  he  was  an  nnaofe 
nian  to  iDtrust  with  money;  and  that  all  this 
was  known  to  defendants.   She  farther  al- 
leged as  a  concInsloB  that  the  defendants 
clandestinely  concealed  the  facts  from  her. 
It  is  not  alleged  that  she  eror  made  Inqubr 
of  the  officers  of  the  bank  aa  to  the  state  of 
tier  accoont,  and  that  th^  misstated  Its  tme 
rondltlon.   She  alleges  that  she  was  accessible 
to  tlie  bank,  and  eeems  to  have  assmned  that  It 
was  the  daty  of  the  agente  of.  the  busk  to  hmt 
her  op,  and  keep  her  Informed  of  tlw  condi- 
tion of  her  account   In  this  she  was  mis- 
taken.  The  fact  that  the  offlcera  and  agents 
of  the  bank  knew  the  husband  to  be  an  nn- 
Bafe  man  to  Intrust  with  UKmey,  and  a  man 
of  dissolute  habits,  addicted  to  drinking  and 
eainbllDg,and  that  he  squandered  his  money, 
-would  not  of  Itself  make  the  baidc  liable  for 
the  paynwnt  of  checks  drawn     him  against 
bis  wife's  moneys  on  deposit  In  her  name. 
These  facts  are  not  sufficient  to  show  fraud 
and  coUuston  upon  the  part  of  the  officers 
or  agents  of  the  bank  with  J.  W.  Ooleman. 
They  must  hare  been  guilty  of  some  act  In 
connection  with  her  husband  which  amount- 
ed to  a  fraud  as  against  her.    The  plalntifTs 
pleadings  fall  to  conform  to  the  rules  of 
pleading  in  this  state.  The  Judgment  will  be 
reversed,  and  the  cause  remanded,  and  plain- 
tiff is  ordered  to  replead  her  cause  of  action 
In  accordance  with  tbe  rules.   Jndgmoat  >«- 
versed,  and  caose  remanded. 

RAIN£iY,  J.,  disqualified,  and  did  not  alt 
tn  this  caaa 


LEVY  T.  TATtTM-t 

(Oonrt  of  CiTil  Appeals  of  Texas.    Dec  8, 

1897.) 

RaosiTBR— BaiAOB  or  Coimucr  —  Iitsmocno^is 
— QoBRioir  roK  Jdkt. 

1.  Where  a  woman  ownlns  land  through 

which  a  railroad  company  baa  built  Its  road, 
without  condemnation,  deeded  to  the  railway 
company  the  ground  for  its  right  of  way  and  at- 
BO  for  a  depot,  tbe  deed  contaliUng  a  recital 
that  the  railway  company  binds  itself  and  its 
asKiCTis  to  the  grantor  forever  "to  construct  and 
tnafntain  a  depot  baildtng  for  the  passenger  and 
freifibt  traffic  so  Ions  ns  tbe  said  railway  re- 
muins  in  operation,'^  her  son  (who.  on  her 
jenth.  became  the  owner  of  tbe  laud)  can  sae 
the  rereiver  of  the  railroad  for  damaces  for 
^incontinaing  the  maintenance  of  snid  station, 
sIthouKh  such  receiver  was  ordered  to  dineon- 
tioiie  the  station  by  the  court  haTing  jurisdic- 
tion over  him  as  receiver. 

2.  When  a  case  has  been  tried  on  twth  aides 
711  thp  theory  that  the  measure  of  damages  is 
-he  depri>ciation  of  the  value  of  land  up  to  the 

inie  of  the  trial,  an  iuiitruction  to  that  effect  to 
:hp  jury,  instead  of  limiting  it  to  the  time  the 
iction  was  commenced,  is  not  error. 

3.  The  question  whether  a  contract  **to  main- 
rain  n  depot  buildinR  for  the  passenger  and 
rrcipht  trnfllc"  requires  the  employment  of  an 
iftent  at  the  depot  is  one  for  the  jury  to  deter- 

a  Beheoring  denied. 


mine  from  a  consideration  of  the  circumstances 
and  the  intention  of  the  contracting  parties. 

4.  A  judgment  against  the  receiver  of  a  rail- 
way company,  based  upon  a  failure  on  the  part 
of  the  company  or  its  receiver  to  perform  a 
contract  by  which  the  company  acquired  iU 
right  of  way.  for  damnxes  to  land,  through 
which  the  tracks  and  right  of  way  of  said  com- 
pany run,  property  provides  that  If  it  is  not  paid 
by  the  receiver,  he  having  fands  on  hand  ap- 
plicable therefor,  the  right  of  way  be  sold  to 
satisfy  it. 

Appeal  from  district  eonrt.  Busk  county: 
W.  J.  Graham,  Judge. 

Action  by  Paul  Tatum  against  B.  B.  Levy, 
Sr.,  recelTer,  for  damages.  Judgment  for 
plalntttf.  and  defendant  appeals.  Affirmed. 

Mrs. Mary  C. Tatum  owned  about 1,000 acres 
of  land,  through  which  the  Galveston,  Sabine 
&  St.  Louis  Railway  Company  built  Its  road, 
without  condemnation.  She  and  the  compa- 
ny left  the  matter  to  arbitrators,  who  award- 
ed her  $1,000  as  her  damages.  Thereupon 
the  company  settled  with  her.  In  lieu  of  pay- 
ing her  this  sum,  by  having  her  convey  the 
right  of  way  and  depot  grounds,  etc.,  to  the 
company,  by  deed  dated  February  6. 1887.  In 
consideration  of  the  enhanced  ralue  expected 
to  arise  to  her  lands  by  the  location  and  con- 
struction of  said  railway,  and  reettlmr  that 
the  railway  company  binds  Itself  and  Ita  as- 
bIkhb  to  the  grantor,  forever,  "to  construct 
and  mnlntnln  a  depot  building  for  tbe  passen- 
ger and  freight  traffic  of  said  Tatum  Station 
so  long  as  the  said  railway  remains  In  opera- 
tion." Prior  to  this  time  there  was  a  station 
there  known  as  *Tatum  Station,*'  which  was 
without  a  depot  building  or  an  ogent.  ITpon 
tbe  execution  of  said  deed,  a  depot  building 
was  constructed  for  freight  and  passenger 
traffic,  and  an  agent  placed  and  kept  there 
until  July,  1806,  when  the  district  Judge  of 
Gregg  county.  In  whose  court  a  recdver  had 
control  of  this  railway,  ordered  that  the 
agent  be  withdrawn  from  said  station.  It 
appears  that  all  the  property  rights  and  fran- 
chises of  the  Galveston,  Sabine  &  St.  Louis 
Hallway  Company  had  become  vested  In  the 
Texas.  Sabine  Valley  ft  Northwestern  Rail- 
way Company,  and  that  the  district  court  of 
Gregg  county  appointed  a  receiver  for  the 
property  of  the  latter,  and  that  apitdlant. 
Levy,  was  such  receiver,  operating  the  rail- 
way.  Mrs.  Tatum  having  died,  the  platntlfl, 
Paul  Tatum,  was  shown  to  be  tbe  owner  of 
all  the  land  described  tn  tbe  petition.  The 
suit  is  brought  against  the  receiver,  alleging 
that,  under  said  agreement,  the  Galveston, 
Sabine  &  SL  Louis  Hallway  Company  erect- 
ed the  depot  building  for  freight  and  pas- 
senger traffic  at  Tatum  Station;  and  that 
same  was  maintained  by  keej^ng  an  agent 
thereat  up  to  July  17, 1800,  when  the  receiver 
censed  to  maintain  said  depot  for  freight  afld 
passenger  tramc  according  to  the  contract 
since  which  date  no  agent  has  been  kept 
there  to  seU  tickets  or  keep  the  depot  In  con- 
dition for  the  traveling  public,  or  to  give 
bills  of  lading  for  goods,  so  that  in  reality 
tken  Is  no  longw  any  d^)ot  «t  tald  station; 
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and  that  thereby  plaintiff  has  been  damased 
in  the  decrease  of  the  valne  of  his  said  land 
in  proximity  to  the  depot,  caused  by  the  In- 
ability of  the  people  to  ship  produce  or  mer- 
chandise as  theretofore,  when  an  agent  was 
Itept  there,  and  In  the  loss  of  rents.  The  only 
matter  of  damages  submitted  to  the  Jury, 
howerer,  was  the  depreciation  In  value  of 
the  property.  In  addition  to  the  facts  al- 
ready stated,  there  was  testimony  going  to 
■how  that  the  withdrawal  of  the  agent  from 
■aid  station  caused  a  decrease  In  the  value 
of  plaintiff's  lands. 

Levy,  Turner  ft  Howard  and  M.  B.  Qeer, 
fw  appellant  J.  H.  Jones  and  J.  H.  Tomer, 
for  appellee. 

JAMES.  O.  J.  (after  staUng  the  facts). 
First  and  second  assignments  of  error:  The 
charge  flrst  states  the  issue  thus:  "Plaintiff 
alleges  that  the  said  receiver  breached  the 
contract  made  between  said  parties  in  this: 
That  It  ceased  to  maintain  said  depot  for 
passenger  and  fnight  traffic  for  the  said 
Tatnm  Station,  on  July  17,  1896,  and  that 
since  said  date  there  has  been  no  agent  at 
said  station  to  sell  tickets  or  to  keep  said 
d^ot  in  condition  for  the  traveling  pabllc, 
or  to  give  bills  of  lading,  or  to  receive  freight, 
etc.,  whereby  plaintiff  says  he  has  been  dam* 
aged,  for  which  he  sues.  The  damages  al- 
leged to  have  been  sustained  by  reason  of  the 
alleged  breach  of  the  contract  is  to  the  prop- 
erty described  in  plaintiffs  petition.  Defend* 
antpleads  ageneral  denial."  Then  follows  this 
clause:  "To  entitle  plaintiff  to  recover,  the 
burden  of  proof  is  upon  him  of  proving  (1) 
that  the  defendant  broke  the  contract  refer- 
red to  substantially  as  alleged  by  plaintiff; 
and  (2)  that  he  has  been  damaged  thereby  In 
his  property  set  out  in  his  petition.  If  he 
has  so  proved,  he  is  entitled  to  recover  the 
sum  that  he  has  been  damaged  thereby.  If 
you  and  that  there  was  a  breach  of  said  con- 
tract in  the  manner  substantially  complain- 
ed of  by  plaintiff,  then  you  will  allow  only 
such  damages  as  resulted  directly  from  the 
breach  of  the  contract  to  the  property  of 
plaintiff,  taking  into  consideration  what  said 
property  would  have  been  fairly  worth  had 
there  been  do  breach  of  the  contract,  If  there 
was  any,  and  what  It  Is  worth  now,  and  then 
allow  him  the  difference  In  the  price,  if  by 
reason  of  the  breach.  If  any,  of  the  contract, 
the  value  of  said  property  has  been  decreas- 
ed. If  plaintiff  has  not  sbown  a  breach  of 
the  contract  substantially  as  alleged  by  him, 
and  that  he  has  been  damaged  thereby,  you 
will  And  for  the  defendant"  The  objections 
advanced  against  this  charge  are  (1)  that  it 
allowed  the  Jury  to  construe  the  contract, 
and  leaves  to  them  to  determine  what  consti- 
tuted a  breach  of  the  contract;  and  t2)  that 
the  proper  measure  of  damages  was  the 
value  of  the  land  at  the  time  the  agent  was 
removed,  or  at  the  time  of  filing  this  suit, 
and  not  the  value  of  the  land  at  the  time  ot 


the  trial;  and  (S>  that  the  diarge  was  <hi  the 

weight  of  evidence. 

Appellant  contends  that  the  intentlwi  of 
the  parties  to  the  contract  is  plainly  expren- 
ed  In  the  Instrument,  and  that  the  fact  waa 
uncontradicted  that  a  depot  building,  as  the 
contract  stipulated,  had  been  constructed  and 
maintained.  If  this  were  so.  It  would  have 
been  error  to  submit  any  matter  to  the  Jury. 
But  the  word  "maintain,"  in  the  conoectEm 
in  which  it  appears,  Is  not  unambiguous,  and 
the  sense  In  which  it  was  used  by  the  parties 
was,  under  the  evidence  Introduced,  a  qoes 
tlon  of  fact;  and  this  disposes  of  the  first  of 
said  objections. 

Was  the  charge  on  the  weight  of  evidence? 
We  think  that  any  tendency  of  the  portion 
of  the  charge  above  quoted  to  state  that  the 
failure  to  keep  an  agent  at  said  station  was 
a  breach  of  the  contract  Is  wholly  removed 
by  the  remainder  of  tlie  charge  given,  which 
is  thus:  "It  is  for  the  Jury  alone  to  deter- 
mine whether  or  not  there  has  been  a  breach 
of  said  contract  from  the  evidence,  and  in 
determining  this,  If  you  find  that  defendant 
has  not  maintained  a  depot  building  for  the 
paasenger  and  freight  traffic  of  said  station, 
then  the  contract  was  breached.  If  It  has 
maintained  a  depot  for  the  passenger  and 
freight  traffic  of  said  station,  then  It  was 
not;  and,  If  not,  then  there  can  be  no  recov- 
ery by  plaintiff,  even  though  you  might  be- 
lieve he  has  been  damaged."  The  part  of 
the  charge  singled  out  for  objection  could 
only  be  said  to  be  on  Hie  weight  of  evtdence 
by  hypercritlcism,  but  when  the  entire  ctaaz^ 
Is  read,  as  the  jury  Is  presumed  to  IWTtt  done, 
there  is  nothing  to  mislead. 

The  second  objection  bears  on  the  meaanre 
of  the  damages.  On  this  subject  It  la  not 
necessary  for  us  to  determine  whether  or  not 
this  was  a  case  for  the  application  of  the 
rule  fixing  the  damage  at  the  dlfferonce  be- 
tween the  value  of  the  land  at  the  time  Just 
prior  to  the  act  complained  of  and  hainedt- 
ately  afterwarda  The  case  was  tried  Qp<m 
the  theory  that  the  measure  was  the  de|>re- 
clatlon  In  value,  to  be  arrived  at  by  consid- 
ering the  value  of  the  land  at  the  time  of  the 
act  and  Its  value  at  the  time  of  the  trial.. 
There  was  no  objection  made  to  the  evldmce 
Introduced  in  this  regard  and  for  tbls  par^ 
pose,  and  that  it  was  the  rule  recosnlxed  by 
both  parties  Is  further  Indicated  by  a  charge 
given  at  defendant's  request,  as  follows: 
"You  are  charged  that  If  you  believe  from 
the  evidence  that  plaintiff's  property  has  not 
decreased  in  value,  or,  if  It  has,  such  diecre.ise 
was  not  caused  by  the  removal  of  the  agent 
at  Tatum,  Texas,  but  by  some  other  cause, 
such  as  the  general  depreciathm  la  values, 
or  any  other  cause  than  tbe  removal  of  said 
agent  from  said  depot,  yoo  will  And  for  de- 
fendant" Defendant  cannot,  we  think,  dalm 
that  the  rules  he  now  Invotes  ataould  have 
been  applied. 

These  remarks  dispose^  alao*  of  tk»  Conitb 
and  sixth  sssignmentiL 
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Hid  third  and  d^tb  anisnmwts  complain 
of  ttie  charge  that  "the  order  of  the  district 
judge  of  the  Seventh  district  would  not  bar 
a  recovery  by  plalotlff  If  he  has  otherwise 
shown  himself  entitled  to  recover,"  and  In  re- 
faslng  to  charge  the  revise.  We  understand 
the  cases  of  Brown  v.  Warner,  78  Tei.  MO, 
14  S.  W.  1032,  and  Howe  t.  Harding,  70  Tex. 
17,  13  S.  W.  41,  aa  ruling  against  these  as- 
signments. 

Under  the  tenth  assignment  there  Is  a  prop- 
osition that  "appellee  was  not  shown  to  have 
been  a  party  to,  or  that  be  had  any  interest 
In,  the  right  of  way  contract,  as  would  give 
him  any  rl^t  of  damages."    If  this  ques- 
tion made  Is  based  on  the  evidence,  It  was 
not  mentioned  in  the  motion  for  new  trial. 
If  It  is  based  on  the  pleadings,  his  title  to 
the  prc^erty  and  to  the  rights  of  hla  mother 
in  the  contract  are  alleged.    Another  proposi- 
tion under  this  assignment  la  that  the  court 
erred  In  establishing  a  lien  upon  the  right  of 
way  and  roadbed,  in  the  nature  of  a  vendor's 
lien  for  the  damages  found.    The  receiver  Is 
shown  to  have  taken  possession  of  the  line, 
and  was  operating  it,  and  using  the  property 
acquired  by  the  deed;  and  the  proposition  is 
refuted  by  the  cases  of  Brown  v.  Warner  and 
Howe  V.  Harding,  supra,  and  by  Railway  Oo. 
T.  Henderson,  m  Tex.  80U,  24  S.  W.  8ttl.  A 
third  prc^sltlon  Is  that  the  judgment  Is  er- 
roneous in  prescribing  that  the  amount  of 
the  judgment  should  be  paid  out  of  the  re- 
ceivership tunds,  and  In  default  of  which  an 
order  of  sale  should  issue.   The  judgment,  as 
entered,  declared  the  amount  of  the  verdict 
to  be  a  vendoi'a  lien  upon  said  roadbed  and 
right  of  way  as  described,  and  provided  that 
no  order  should  Issue  hereon  while  said  road 
remains  In  the  hands  of  the  receiver;  and  the 
judgment  further  provides:    "It  Is  ordered  by 
the  court  that  this  judgment  be  paid  out  of 
any  fands  In  the  hands  of  the  receiver,  as 
such  receiver;  and  In  the  event  this  judg- 
ment is  not  paid  by  said  receiver,  and  It  shall 
be  made  to  appear  to  the  court  by  the  alUda* 
Tit  of  the  plalntlft  that  he  haa  applied  to  the 
court  appointing  said  receiver  for  an  order  to 
pay  aaid  judgment,  and  that  the  court  ap- 
pointing said  receiver  has  refused  to  order 
said  judgment  paid,  and  that  there  is  money 
in  the  hands  of  said  receiver  subject  to  the 
payment  of  aaid  judgment  then  and  in  that 
event  an  order  of  sale  issue  hereon  as  in 
otber  cases  of  the  foreclosure  of  vendor's 
lien."    The  opinion  in  the  above  case  of 
Howe  V.  Harding  is  authority  in  favor  of  the 
correctness  of  this  provision  of  the  decree. 

The  tlfth  assignment  and  the  proposition 
thereunder  do  not  disclose  any  error.  The 
rerdtct  reads:  "And  we  further  find  that 
said  sum  is  the  damage  to  which  plaintlfT  la 
entitled  on  account  of  the  failure  of  defend- 
ant to  pay  the  contract  price  for  the  right  of 
way  conveyed  to  the  Ualveston,  Sabine  &  St 
Ixiuls  Ky.  Co."  It  is  ditncult  to  gather  from 
tlie  assignment  and  propositions  the  precise 
point  intended  to  be  made.   The  statement 


la  wholly  foreign  to  the  proposition.  We  are 
of  opinion  that  all  we  can  consider  in  this 
regard  is  whether  or  not  there  is  any  pleading 
to  authorize  this  portion  of  the  verdict,  or 
the  charge  directing  this  form  of  verdict  In 
the  event  of  a  hndlng  for  plaintiff.  There 
was  no  dispute  about  the  contract  which  la  a 
part  of  the  petition.  The  pleadings  of  both 
parties  recognize  it.  The  issues  submitted, 
viz.  the  breach  thereof,  and  the  amount  of 
damages,  being  resolved  in  the  plalntlfTs  fa- 
vor, it  was  unnecesaary,  in  view  of  the  plead- 
ings for  the  Jury,  to  And  more  to  authorize 
the  damages  to  be  foreclosed  as  a  Hen  on  the 
property  described  in  the  contract,  this  fol- 
lowing as  a  matter  of  law;  hence  the  court's 
directing  said  form  of  verdict  was  proper, 
and  warranted  by  the  pleading  claiming  a 
lien  and  asking  for  general  relief. 

The  eleventh  and  twelfth  assignments  are, 
in  substance,  that  the  evidence  does  not  sup- 
port the  verdict,  as  the  uncontradicted  evi- 
dence shows  the  maintenance  of  a  depot 
building  and  a  substantial  compliance  with 
the  contract  which  does  not  require  the 
equipment  of  a  station  and  the  keeping  of  an 
agent  there.  As  already  stated,  the  meaning 
of  the  word  "maintain,"  as  intended  by  the 
parties,  admitted  of  a  question  of  fact  The 
conditions  and  surrounding  circumstances 
and  the  acts  of  the  parties  were  properly  In- 
vestigated, for  the  purpose  of  arriving  at 
such  intent  It  was  shown  that  at  the  time 
the  contract  was  entered  Into,  the  road  was 
In  operation,  and  that  this  point  was  a  sta- 
tion. It  is  not  probable  that  Mrs.  Tatum  in- 
tended to  ylelA  her  right  to  the  |1,000  awarded 
her,  when  the  place  was  already  a  station,  for 
any  other  purpose  than  to  have  a  depot  build- 
ing erected  and  kept  in  order.  It  la  a  circum- 
stance of  much  force  that  the  railway  com- 
pany not  only  constructed  the  building,  but 
at  once  placed  an  agent  there,  and  that  he 
was  retained  there  nine  years,  when  it  would 
appear  from  the  withdrawal  of  such  agent 
the  bnainesa  of  the  compacy  did  not  demand 
it  or  that  It  was  economy  not  to  have  one. 
In  one  sense,  and  aa  commonly  understood, 
the  maintenance  of  a  depot  building  for 
freight  and  passenga-  bualness  would  carry 
with  it  the  equipment  and  service  usual  In 
such  cases.  We  think  there  was  evidence 
making  the  sulmlsslon  of  the  issue  proper. 

In  reference  to  the  twelfth  assignment  we 
may  add,  although  It  Involvra  repetition,  that 
plaintiff  stood  in  the  place  of  his  mother  in 
respect  to  the  contract  and  her  rights  under 
it;  that  the  suit  was  proi;>erly  brought  agalnat 
the  receiver,  aa  was  the  dedaion  In  Howe  v. 
Hardmg;  and  that  as  also  decided  In  the 
same  case,  the  order  ot  the  district  judge  that 
the  receiver  dispense  vrith  the  service  of  the 
agent  at  Tatum  could  not  In  good  conscience, 
be  made  without  compenaatlon,  and  was  not 
a  bar  to  this  action. 

The  provisions  of  the  decree  in  this  case 
are  substantially  those  that  appear  to  have 
been  amwoved  in  Howe  t.  UanUng.  Here 
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4t  Is  inoTlded  ttaat  if  tbe  coart,  taavliig  coo* 
inl  ot  the  receiver,  has,  upon  an  application 
-to  It,  refused  to  order  the  judgment  paid  out 
«t  lytproprlate  aisets  on  hand,  then,  upon 
plaintiff  making  these  fiusts  known  to  the 
«onrt  bf  his  affldavlt,  an  order  of  sale  shoald 
Issue  npon  this  decree.  We  take  It  that  the 
•emvt  would  not  be  ^«duded  by  the  filing  of 
SDch  affidavit  from  determining  its  truth,  If 
questioned;  and  hence  we  tblnk  It  snbstan- 
tlall7  accords  with  what  Is  decided  In  the 
fast-mentioned  com.  The  judgment  Is  af- 
Ormed. 


SCHOTT  et  oL  T.  FELLEBIM  et  aL 

<Ooart  of  aTil  Appeals  of  Tezaik   Dee.  11. 

1897.) 

'TasaPASt  to  Tbt  Titlb— Hvarbat  Etidbxgs— 
Dbclahatioxs, 

1.  Dedaratlona  relating  to  identic,  not  made 
>ante  litem  motam,  are  Inadmissible. 

2.  The  declarations  of  an  alleged  grantee  ia 
.a  patent  to  land,  made  to  the  father  of  the 
iPlamtlffs,  that  he  "had  been  in  Texas,  and  ac- 

Juired  property  there."  are  admlulble  in  evl- 
ence,  in  an  action  to  recover  land  brought  by 
the  heirs  of  the  patentee,  to  prove  the  identity 
.of  such  patentee. 

S.  In  an  action  by  the  heirs  of  an  alleged  pat- 
.entee  of  land,  to  recover  possession,  where  the 
.  only  issue  was  as  to  the  Identity  of  the  paten- 
tee, a  deed  of  the  premises,  purporting  to  have 
been  executed  and  recorded  some  years  after  the 
death  of  plaintiff's  alleged  patentee,  by  a  per- 
son of  the  same  name,  was  introduced  iu  evi- 
dence by  defondanta.    The  judge  charged  that 
said  deed  coulii  not  be  considered  as  proving, 
or  tending  to  prove,  that  said  instrument  was 
.  ever  executed  by  the  party  to  whom  the  orig- 
inal grant  was  made,  nor  as  proving  that  de- 
fendants have  any  title  to  said  land;  but  said 
>  instrument  could  be  considered  by  them  for  all 
.other  purposes.    HM  that,  as  the  deed  was 
some  evidence  that  some  one  of  the  patentee's 
■name  was  claiming  the  land,  the  Inatrnctioa 
was  erroneous. 

Appeal  from  district  court,  Qn^son  county ; 
iDon  A.  Bliss,  Ji^ga 

ActioQ  by  laura  T.  PeHerlm  and  another 
.  against  JosC^ih  Schott  and  others  to  recover 
.certain  land.  Judgment  for  plalntlffa  De- 
'  fendants  appeal.  Beversed. 

Head,  DlUard  &  Miiae,  for  appellants.  O. 
-  Von  CarlowltiE,  tat  appdlees. 

STEPHENS,  J.  The  land  In  controverBy, 
.one-third  of  a  league,  situated  In  Grayson 
county,  was  patented  February  2S,  18&6,  to 
"John  Palms,  bis  heirs  or  assigns,"  by  virtue 
of  certificate  No.  262,  Issued  by  the  board  of 
land  commissioners  of  Harrtsburg  county  on 
the  9th  day  of  February,  1838.  AppeUees, 
taura  T.  Pellerim  and  E.  F.  Mazarat,  aa 
heirs  (nieces)  of  the  grantee,  recovered  one- 
fifth  of  the  land.  The  other  heirs,  being 
tnrred  by  limitation,  did  not  Join  in  the  suit 
That  appellees  were  heirs  of  one  John  Palms, 
who  died  without  issue,  In  New  Orleaos, 
April  17,  IR^  was  clearly  established.  His 
mother  had  already  been  dead  about  20 
j«ars,  but  his  father,  Ange  Palms,  survived 


him,  and  died  July  28,  1880,  leaving  sereraJ 

children.  Including  Ange  Palms,  Jr..  dnee  de- 
ceased, as  weU  as  grandchildren,  the  appel- 
lees. The  single  controverted  issue  of  tmct 
submitted  to  the  Jury  was  whetlier  or  not 
the  land  had  been  grant«Hl  to  appdlcei^  nu- 
de, or  to  some  other  John  Palms,  The  testi- 
mony relied  on  by  them  tended  to  eatabllab 
the  afflnnatlve  of  this  issve.  On  tbe  other 
hand,  appellants  rdled  on  the  f<dlowIng  clr- 
cnmstances  as  tending  to  rebnt  the  Inference 
of  identity  upon  whldi  recovery  was  liad: 
Bestdes  the  ciHitlnuous  and  peaceable  poo* 
session  ot  the  sevoal  appeUanta,  and  those 
under  whom  they  cilafmed,  for  a>  yean,  un- 
der various  recorded  deeds,  togetli«  with  the 
prolonged  silence  of  the  advMve  daimanta, 
they  proved  that  a  deed,  which,  though  at- 
tacked for  forgery,  it  was  agreed  bad  been 
lost  and  could  not  be  produced,  had  been  on 
record  In  Orayson  county  since  18T2,  purport- 
ing to  have  been  signed  by  John  Palms,  and 
duly  acknowledged  before  the  derk  of  tbe 
district  court  of  Caddo  parish.  La.,  June  14. 
1866.  In  terms  conveying  to  Samod  Preston 
the  land  In  controversy,  and  thus  describing 
It:  "One-third  of  one  league  of  land,  being 
fourteen  hundred  and  seventy-stx  acres  of 
land,  lying  and  Iteing  situate  In  Grayson 
county,  state  of  Texas,  and  iMing  the  Identi- 
cal land  patented  to  me  by  the  state  of  Tex- 
as by  virtue  of  a  headright  certificate  issued 
me  by  the  board  of  land  commissioners  of 
Harris  county,  Texas."  They  also  proved 
that  the  original  survey  upon  which  tbe  pat- 
ent issued,  February  26,  1856,  was  made  Au* 
gust  11,  1865. 

The  first  error  Is  assigned  to  the  admission 
In  evidence  from  tbe  d^xwltlon  of  appellee 
Mazarat  of  the  following  answer  to  the  Sev- 
enth Interrogatory:  "My  uncle,  Ange  Palms, 
Jr.,  toid  me,  I  believe  It  was  In  1802,  that  my 
uncle  John  had  lived  In  Tecas;  that  be  had 
been  sent  by  grandfather  to  bunt  John  up; 
tliat  it  was  in  the  latter  part  of  1834  or  18^; 
that  he  found  bim  In  Harrlsburg;  that  he 
was  well,  and  left  him  there."  The  objec- 
tion, among  others.  Interposed  and  overmled. 
to  this  evidence,  was  that  It  was  hearsay,  and 
the  declarations  so  proven  self-servtng.  Test- 
ed by  the  rule  laid  down  and  the  views  ex- 
pressed by  our  supreme  court  In  By  era  v.  • 
Wallace,  87  Tex.  503,  28  S.  W.  10C6,  and  20  S. 
W.  760,  the  testimony,  we  Qifnk,  should  have 
been  excluded.  Appellees,  thTough  their  coun- 
sel, undertake  to  distinguish  the  ruling  com- 
plained of  from  that  condemned  In  Byers  v. 
Wallace,  in  that  tb^  do  not  claim  through 
the  declnrant,  their  uncle  Ange,  bat  only 
through  their  grandfather  and  uncle  John.and 
In  that  tlM  inherited  t:tle  of  the  declarant  was 
barred  by  limitation  when  the  declarations  In 
question  were  made.  But.  If  we  concede  that 
for  these  reasons  the  declarations  were  not 
self-serving,  tbe  objection  to  the  admissibility 
of  the  evidence  upon  the  ground  that  it  was 
hearsay  Is  still  not  obviated,  because,  thou^ 
rdatlng  to  pedigree  and  Identity,  the  dedara- 
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tlooB  d»  not  appear  to  hare  been  nude  ante 
litem  mo  tarn.  Not  appcartng  to  have  been  so 
mmde,  ttey  did  Bot  fall  wltlUn  tbe  ozceptloa 
to  the  rule  wblcb  excludes  beanay  eTldeaa*; 
It  h^og  bictimbent  upon  tbe  party  offerine 
hearBay  testimony,  In  order  to  avoid  tbat  ob- 
jection, to  brine  it  wltbla  some  of  the  reeog- 
niced  exceptions  to  the  rule  bo  Invoked. 
Johns  r.  Nortbcntt.  4»  Tex.  444;  Wallace  t. 
Howard  fFex.  CIt.  App.)  30  &  W.  711;  Cook 
V.  Cattle  Co.  (Tex.  Civ.  App.)  38  S.  W.  1010. 
These  declarations,  made  In  1882  or  later  (for 
the  indefinite  statement  of  appellee  Mazarat 
tbat  abe  thought  they  were  made  In  tbat  year 
la  to  be  taken  most  strongly  against  her), 
were  made  long  after  the  appellants  and  those 
under  wbom  they  claim  had  openly,  by  ad- 
verse poaseaslon  for  nearly  20  yeara.  dlepnted 
the  klentlty,  which  these  declarations  were 
offered  to  cstahlisli,  of  the  John  Palms  un- 
der wbom  appelLees  claimed  with  the  grantee 
of  the  land.  Indeed,  tbe  record  warrants  the 
SD^lcIoB  tliAt  tbey  mre  made  after  appellees 
bad  beenn  to  prepare  for  this  litigation.  True, 
sntt  was  not  filed  tUl  May,  1805,  but  the  fa- 
ther of  appellees  made  a  deed  to  them  tbe 
year  before  of  bis  intnest  in  the  land,  wtildi 
was  within  two  years,  if  not  less,  after  tbe 
declarations  woe  made.  If.  then,  John 
Palma,  Jr.,  was  conscious,  when  he  made  the 
declarations,  that  the  adverse  possession  of 
appellants  bad  devested  him  of  his  Interest  in 
tbe  land,  he  nevertheless,  and  quite  naturally, 
was  doubtless  Interested  for  bis  nieces,  not 
barred  by  limitation,  In  lending  them  a  belp- 
tim  band.  As  was  said  1^  Justice  Brown  In 
Byers  v.  Wallaoe.  29  fi.  W  760,  "In  pedigree, 
oiatteBS  of  pnUlc  taterest,  and  ancient  bonnd- 
aris,  tbe  law  exdudes  dedaiatione  all  per- 
sons made  post  litem  motam.  becaose  It  pr«- 
samea  tbat  even  tliat  interest  ene  may  feel 
te  tbe  sncoees  «f  his  friend  mls^t  bias  the 
statenaent,  and  deprive  it  of  its  value  as  a 
stMtmaeot  Impartially  nuuie."  He  bad  already 
qaated  In  that  ofdnion  from  PbUlipa  on  BvJ- 
denee;  as  ■ostalned  iDiy  nomeroua  autborltiaa 
cited,  tba  foUowlng:  "It  baa  been  thoucht  to 
be  some  saffegnard,  snflSdent  to  warrant  tbe 
admlBBibllity  ef  tbe  erideuGfl  upon  paints 
wbere  no  better  evidence  can  commonly  be 
expected,  tbat  tba  declarant  could  derive  no 
advantage  from  his  own  statements,  and  tbat 
there  was  at  the  time  no  exciting  cause  to  la- 
dace  him  to  depart  from  the  trntli."  3o  we 
condnde  tbat  If.  on  aeeonnt  of  tbe  long-coo- 
tlnned  advoae  possession  of  appellants,  Ange 
Palms,  Jr.,  conld  "btanself  have  derived  no 
advantage  from  tbe  statements,"  It  cannot  be 
Bid,  m  vlcnr  of  tbe  interest  be  naturally  mast 
have  fett  In  tbe  aneccBs  oC  his  friends  and 
nieces;  whose  title  was  then  disputed,  "that 
there  was  at  tlie  time  no  exciting  cause  to  in- 
dnee  btan  to  depart  tram  the  truth."  It  woold 
not  do  to  lUlow  one  long  in  peaoeaMe  posses- 
ion of  land  to  be  dispossessed  by  dedarntiona 
aude;  pending  such  posan^aa,  in  tte  Intoreat 
of  adverse  clatmants. 
The  eecond  ervor  li  aaalgaed  to  tbe  admla- 
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aloB  in  evidence,  over  like  objection,  of  tbe 
answer  of  witness  Wilder,  fatJwr  of  appel- 
lees, to  the  effect  tbat  John  Pabns  said  to 
him  tktkt  be  bad  bera  in  Texas,  and  acqulreu 
property  there.  But,  on  tbe  authority  of 
Bickman  v.  OlUom,  66  Tex.  314,  1  8.  W.  339, 
and  Uiat  Une  of  cases,  we  are  Inclined  to  tbe 
opinion  that  this  waa  admissible  upon  tbe  Is- 
sue of  identity,  as  an  asswtlon  of  title  or 
dalm  on  the  part  of  tbe  lOleged  grantee. 

Tbe  third  error  is  asatgned  to  so  much  of 
tbe  charge  as  Instructed  the  jury  not  to  oon- 
alder  the  purported  deed  from  John  Palms  to 
Samuel  Preston  "as  proving,  or  even  tending 
to  prove,  that  said  instrument  was  ever  exe- 
cuted by  the  John  Palms  to  whom  tbe  original 
grant  was  made,"  nor  "as  proving,  or  even 
tending  to  iR-ove,  tbat  defendants  have  [bad] 
ai^  title  to  aald  land."  Tbe  charge  submit 
ting  the  Issue  of  identity,  vtich  waa  the  only 
issue  in  tbe  case,  with  tbe  added  qualification 
complained  of,  reads:  "If  you  believe,  from 
tbe  evidence,  that  the  John  Palms  under 
whom  plaintiff  and  intervener  Emily  F.  Ha- 
xarat  datm  was  the  John  Palms  to  whom  tbe 
origlQal  grant  of  tbe  certtficate  was  made, 
virtue  of  which  tbe  land  was  surveyed  and 
tbe  patent  vnis  issued,  you  will  find  tor  tbe 
plaintiff  and  the  Intnrener  an  undivided  one- 
flfth  of  said  land.  The  burden  Is  upon  plaln- 
titt  and  Intervener  to  show  the  facts  that 
would  entitle  them  to  recover,  as  set  forth 
in  this  dause,  by  a  preponderance  of  the  evi- 
dence, which  means  tbe  greater  weight  of 
credlMe  testlmcHiy,  before  tbey  could  recover; 
otherwise,  your  verdict  should  be  for  the  de- 
fendants. In  this  oonnectiott  you  are  instruct- 
ed that  the  Instrument  which  on  its  face  pur- 
ports t»  be  a  deed  conveying  aald  land  from 
John  Palms  to  Samuel  Prcstoa  cannot  be  con- 
sidered by  you  as  proving,  or  even  tending  to 
prove,  that  said  toetrument  was  ev»  «cecat- 
ed  by  the  Jebn  Palma  to  wboTu  the  original 
grant  was  made,  nor  can  said  Instrument  be 
considered  1^  you  as  proving,  or  even  teaidiiw 
to  prove,  that  defendants  have  any  tUle  to 
said  land;  but  said  Instrument  can  be  con- 
sidered by  you  for  all  other  purposes."  Ap- 
pellants ascribe  the  giving  of  this  qualifying 
paragraph  to  a  holding  by  the  court  that  the 
execution  of  a  deed  cannot  be  proven  by  clr- 
eumatantial  evidence,  and  cite,  as  opposed  to 
such  holding,  Bounds  v.  Little,  75  Tex.  320, 
12  S.  W.  1109,  and  Grain  v.  Huntington,  81 
Tex.  614,  17  8.  W.  243,  which  seem  to  be  In 
point  on  tbe  proposition.  It  Is,  however,  not 
entirely  clear  to  us  that  the  court  meant  to 
so  hold.  It  is  to  tie  Inferred,  from  the  lan- 
guage of  this  qualifying  paragraph,  that  tbe 
court  entertained  the  opinion  that,  while  It 
might  be  Inferred,  from  the  clrcumataAcea  In 
evidence,  that  the  purported  deed  had  been 
executed  In  the  name  of,  and  even  by,  one 
John  Palms,  there  was  no  evidence  that  It 
bad  been  executed  by  the  grantee  in  tbe  pat- 
ent, and  that  the  fact  of  its  registration  for 
more  than  20  years,  under  a  purported  date 
Bntaseqoent  to  She  death  of  tbe  Jobn  Valvam 
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whose  heirs  appellees  were,  did  not  even  tend 
to  prove  that  It  bad  been  executed  by  such 
grantee.  But,  however  this  may  be,  we  are 
of  opinion  that  the  charge  complained  of  was 
uncalled  for  and  misleading,  If  not  In  itself 
nrroneouB.  As  already  seen,  there  was  but 
tiie  one  Issue  in  the  case,— that  of  disputed 
identity.  The  deed  evidently  was  not  relied 
on  by  appellants  to  show  title  In  themselves, 
but  only  the  circumstance  of  Its  being  found 
on  record  as  early  as  1872,  and  purporting  to 
have  been  executed  and  acknowledged.  Hi 
1866,  by  a  John  Palms  other  than  the  one 
who  died  In  1854,  was  relied  on  to  rebnt  the 
contention  of  appellees  that  the  latter  John 
Palms  was  the  true  grantee.  It  cannot  be 
said  that  this  circumstance  did  not  at  all  tend 
to  rebut  this  contention,  and,  If  so.  It  was  be- 
cause ft  tended  to  show  that  tbe  deed  In  ques- 
tion had  been  executed  by  the  John  Palms 
to  whom  tbe  land  had  been  granted.  If  It 
bad  no  such  tendency,  we  are  at  a  loss  to 
know  what  It  did  tend  to  prove;  and  yet  the 
court  in  the  last  paragrapb  of  the  charge,  in- 
formed the  Jury  that  it  might  be  considered 
for  all  other  purposes.  It  was  at  least  some 
evidence  of  an  assertion  of  claim  by  one  hav- 
ing tbe  name  of  the  original  grantee,  made 
after  the  death  of  the  John  Palms  under 
whom  appellees  claimed,  and  hence  bore  upon 
the  issue  of  disputed  identity.  Hickman  t. 
Gillum  and  Byers  t.  Wallace,  supra.  If  It 
was  evidence  at  all,  however  slight,  upon  any 
phase  of  that,  tbe  only  issue  In  the  case,  the 
court  should  have  left  it  to  the  jury  to  deter- 
mine Its  probative  force,  without  comment  or 
qualification,  except,  possibly,  to  limit  the 
evidence  to  Its  bearing  upon  that  issue.  The 
case  was  not  one  which  made  It  incumbent 
on  the  Jad'ge  to  state  to  {he  Jury  the  legal 
effect  of  a  written  Instrument  read  in  evi- 
dence as  a  muniment  of  title. 

Tbe  oLhei  assltrnments  of  error  seem  to  be 
without  merit.  For  the  reasons  given,  the 
Judgment  is  reversed,  and  the  cause  remand- 
ed for  a  new  trial 


laSSOURI,  K.  &  T.  BY.  CO.  v.  FARRINO- 

TON. 

^nrt  Of  Appeals  of  Inilisn  Territory.   Jan.  8, 
1898.) 

RAiLaoADa— KiLU\a  Stock. 
In  an  action  Bgainst  a  railroad  company  for 
killing  a  cow,  the  evidence  showed  that  tbe 
view  of  the  track  was  unobstructed,  and  do  ef- 
fort was  made  to  sIsckeQ  the  speed  of  the  train, 
but  It  was  rather  increased.  Held,  that  where 
the  evidence  as  to  the  speed  of  the  train,  and 
as  to  its  distance  from  the  cow  when  she  first 
got  apoD  the  track,  was  conflicting,  it  was  for 
the  jury  to  determine  whether  she  was  killed 
through  the  negligence  of  the  company. 

Appeal  from  the  United  States  court  for 
the  Northern  district  of  the  Indian  Territory; 
before  Justice  Yancey  I^wls,  June  26,  1886. 

Action  by  Charles  B.  Farrington  against  the 
Hluonil.  Kansas  ft  Tazas  Rallwaar  Onnpaiqr 


for  damages  for  killing  stock.  From  an  or- 
der overmllng  a  motion  for  a  new  trial,  and 
a  Judgment  In  favor  of  plaintiff,  defendant 
appeals.  Affirmed. 

This  is  an  action  brought  by  tiie  appdiee. 
the  plaintiff  b^w,  against  tbe  appellant.  tiM 
defendant  below,  on  tbe  21at  day  of  Matdx 
1893.  before  Joseph  O.  BaUs,  United  SUtes 
commissioner  for  tbe  Second  Judicial  division 
of  tbe  Indian  Tmltory,  at  Atoka.  The  plain- 
tiff. In  his  comjAUnt,  lUleged  that  on  tbx  I3tb 
day  of  November,  181^  he  was  tbe  owner 
and  in  possession  of  a  certain  cow,  tmam 
color,  about  five  years  old,  branded  W  S  on 
Ride,  and  of  tbe  value  of  |2S;  that  on  said 
day  said  defendant  did  carelessly  and  ne^- 
gently,  and  without  fault  on  plaintiff's  part, 
with  a  train  run  and  operated  by  Jts  agents 
and  servants  strike  said  cow,  and  so  brulsetl 
and  injured  her  that  she  died  therefrom,  to 
the  damage  of  plaintiff  (25.  The  cow  was 
so  struck  opposite  the  freight  hoase  on  de- 
fendant's track  at  Caddo,  Ind.  T.  Summons 
was  Issued  and  served  on  the  Zlst  day  of 
March,  1S93,  and  on  the  Slst  day  of  ilnj. 
1893,  the  defendant  filed  Its  answer,  denying 
alt  the  allegations  In  the  plaintiff's  complaint; 
and  on  the  same  day  the  case  was  tried  be- 
fore S.  M.  Rutherford,  the  then  commissioner, 
and  a  Jury  of  six  good  and  lawful  men,  and. 
after  hearing  the  evidence,  the  Jory  returned 
a  verdict  for  the  plaintiff,  and  assessed  his 
damages  at  |20.  Upon  this  verdict  Judgment 
was  rendered.  Defendant  gave  notice  and 
filed  afildavlt  and  bond  for  appeal  on  June  3. 
1803,  to  tbe  district  court  On  tbe  9th  day 
of  January,  1891  motion  was  made  for  a 
change  of  venue  from  the  Second  Judicial  di- 
vision of  tbe  Indian  Territory  to  tbe  Pint 
Judicial  division  of  the  Indian  Territory,  and 
on  the  24th  day  of  June,  A.  D.  1S96,  the  casi^ 
was  tried  before  Hon.  Tancey  Lewis,  special 
Judge,  In  the  absence  of  Hon.  WUUam  M. 
Springer,  regular  Judge,  and  a  Jury,  and  .i 
verdict  returned  for  the  plaintiff  in  the  snm 
of  ¥20.  On  the  25th  day  of  June,  1806.  de- 
fendant moved  for  a  new  trial,  whldi  was 
overruled,  and  Judgment  rendered  upon  the 
verdict,  to  tbe  entolng  of  which  Judgment 
the  defendant  excepted,  and  appealed  to  this 
court;  and  afterwards,  on  tbe  12tb  day  of 
October,  188U,  defendant  filed  a  blU  of  ex- 
ceptions, which  blU  of  exceptions  contains 
tbe  evidence  adduced  on  the  trial  of  the  ease, 
together  with  nnmerons  requests  on  the  part 
of  the  defendant  for  Instructions  to  be  given 
to  the  Jury,  which  requests  were  overruled  by 
tbe  court  the  court  gave  the  following 
charge  to  tbe  Jury:  **The  court  Instructs  the 
Jury  that  tbe  right  of  the  plaintiff  to  recover 
in  this  case  rests  upon  the  proof  of  negli- 
gence on  the  part  of  defendant  company's 
employes.  If  there  be  no  proof  of  such  negli- 
gence, you  will  find  for  defendant  The  court 
Instructs  the  Jury  that  there  Is  no  obligation 
on  the  part  of  said  defendant  company  to 
fence  the  tracks  and,  if  tbe  tmcfc'a  not  being 
tenced  vu  tbe  evm  ot  Oa  lajarr.  then  yon 
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cannot  find  for  plaintiff.  Mow,  if  too  find 
tbat  defendant's  Berranta  and  employes,  In 
operating  Ita  train  and  engine,  failed  to  ex- 
ercise ordinary  care  to  dlBCorer  the  animal  on 
tbe  track,  and  to  arold  Injuring  it  after  It 
waa  discovered,  and  that  said  failure  caused 
tbe  Injnry,  then  you  will  find  for  plaintiff.  If 
the  evidence  falla  to  show  that  the  defend- 
ant's employes  were  lacking  in  ordinary  care, 
—ordinary  care  meaning  that  care  wbldi  a 
reasfHiaUy  prudent  man  would  use  under  the 
same  circumstances  with  like  agencies,— tben 
yon  wlU  find  for  defendttnt  Tbe  burden  of 
ivobf  is  on  the  plaintiff  to  eetabllsh  bia  right 
to  recover.  If  he  baa  failed  to  show  negli- 
gence, or  If  the  evidence  Is  evenly  balanced 
with  tbe  defendant's,  find  for  tbe  defendant, 
for  negligence  must  be  shown  on  tbe  part  of 
tbe  defendant.  You  are  the  judges  of  the 
weight  of  tbe  evidence  and  tbe  credlt^lty  of 
the  witnesses.  Take  a  standard  which  Is  the 
care  that  an  ordinarily  prudent  man  would 
exercise  under  like  circumstaacea  with  like 
agencies;  apply  that  atandard  to  the  proof  in 
this  case  If  it  shows  tbat  the  empIoyAa 
failed  to  exercise  tbat  care,  find  for  plaintiff. 
If  tbe  proof  falls  abort  of  showing  tbat  they 
failed  to  exercise  that  care,  And  for  defendant 
It  yon  find  for  plaintiff.  And  for  a  reasonaUe 
nuuket  value  of  tlie  animal.** 

Clifford  L.  Jackaon  and  Joaeph  U.  BrysMi. 
for  appellant.  Z.  T.  Walrond  and  J.  F  Ckw- 
don,  for  appdiee. 

TOWNBEND,  J.  (after  Stating  the  tacts). 
Ttaere  Is  some  conflict  In  the  evidence  In 
this  case  as  to  the  distance  tbe  train  was 
trnip  the  cow  when  tbe  cow  got  apoa  tbe 
track,  and  also  as  to  the  speed  tbe  train 
was  mnnlng.  Tbe  evidence  of  tbe  plaintiff 
Is  tbat  the  train  was  iiOO  yards  ftom  the 
cow  when  she  got  upon  the  track,  and  the  ev^ 
dence  of  the  engineer  Is  that  she  was  about 
90  feet  from  the  engine;  tbat  she  got  off  the 
track,  and  be  thought  she  would  remain  off, 
tnit  that  she  came  back  on  the  tnu^  when 
the  engine  was  about  60  feet  from  her.  The 
evidence  Is  tbat  there  was  a  sl^ht  curve,  but 
It  was  ujmn  the  prairie^  and  ttie  view  unob* 
stmcted,  and.  as  witness  White  teatlfled,  tbe 
"engineer  could  have  seen  a  iog."  The  evi- 
dence further  Is  that  tbe  train  made  no  effort 
to  slacken  its  speed,  but,  as  it  approached  the 
cow,  rather  Increased  It,  and  the  speed  they 
were  mnnlng  Is  estimated  from  10  miles  per 
hour,  by  def«idant'B  wltneas,  to  40  miles  per 
boar,  by  plaintiff's  witnesses.  Tbe  evidence, 
we  think,  iH*operly  went  to  tbe  jury,  and  It  la 
die  province  of  the  Jury  to  say  wheth»  the 
cbvnmstances  are  sufficient  to  warrant  a  llnd- 
Ing  tbat  the  cow  was  killed  through  tbe  negli- 
gence of  the  railway  company.  Tbe  duty 
of  caUway  companies  to  keep  a  lookout  for 
stock  on  their  tracks  Is  no  longer  an  open  ques- 
doo.  We  tbluk  the  charge  of  the  court  prop* 
eriy  stated  the  law  to  tbe  Jury.  Tbe  ques* 
tlons  Involved  In  this  case  are  fully  discussed 
In  BaUway  Co.  t.  BUls,  10  U.  H  App.  OiO,  4 


CCA.  464,  and  64  Fed.  481;  Railway  Co.  v. 
Washington.  4  U.  8.  App.  121,  1  C  0.  A.  286. 
and  4»  Fed  847;  RaUway  Co.  v.  EUedge,  4 
n.  S.  App.  186,  1  a  C.  A.  286,  and  49  Fed. 
866;  Hallway  Co.  v.  Johnson.  10  U.  S.  Apg. 
628,  4  a  C.  A.  447,  and  64  Fed.  474,  and 
cases  dted.  We  do  not  think  there  is  any 
enw,  and  the  Judgment  Is  therefore  affirmed. 

SPRINGER,  C.  J.,  and  CIAYTON  and 
TH031AS,  JJ.,  concur. 


HARGADINtt-McKITTRICK  DRT-QOODS 

CO.  et  al.  V.  BRADLEY. 
(Court  of  Appeals  of  Indiao  Territory.    Jon.  8, 
1886.) 

UBATTBL  UoitTOAOIS  —  CONTIMFOItANBOUS  WrIV- 
IX08-^MaTHUCTt0!T— AbsiOMM  RST— V&Ll  DITT, 

1.  Where  a  chattel  mortgage  and  a  contract 
in  the  nature  of  a  power  of  attorney  were  ex- 
ecuted at  the  same  time  bj  the  same  parties, 
and  related  largely  to  the  same  property,  and 
the  contract  was  two  days  later  superseded  by 
another  iU8trnmt.nt  differing  from  the  first  only 
in  being  more  specific,  tbe  mortgage  and  the 
last  instrument  are  to  be  considered  together  as 
parts  of  one  transaction. 

2.  At  the  same  time  that  a  diattd  mortgage, 
which  was  daly  recorded,  was  executed,  an  m- 
Btrument  purporting  to  be  a  power  of  attomej 
was  also  executed,  riving  the  mortgagee  alieo- 
lute  power  to  controTand  dispose  of  a  large  part 
of  the  mortgaged  property.  The  Instrament  was 
not  recorded,  and  one  purpose  of  the  transac- 
tions was  to  prevent  toe  mortgagor*a  property 
from  being  attached  or  levied  upon.  BeUt,  that 
the  two  conveyances  eonstitutea  an  aasignment, 
and,  since  no  provlaion  was  made  for  executing 
a  t>ond  or  filing  an  Inventory,  It  was  fraudulent 
and  void. 

8  AVhere,  hf  reason  of  a  contemporaneous, 
unrecorded  agreement,  a  chattel  mortgage  be- 
came, in  effect,  an  assignment  of  the  property, 
the  (act  that  tbe  assignment  was  void  hi  i»rt 
made  it  void  as  a  whole. 

Appeal  from  tbe  United  States  court  for 
tbe  Southern  district  of  tbe  Indian  Terri- 
tory; iKfore  Justice  Kllgore.  April  18,  1896. 

Replevin  by  John  L.  Bradley  against  the 
Hargadine-McICittrick  Dry-Goods  Company 
and  another.  From  an  order  overruling  a 
motion  for  a  new  trial,  and  from  a  Judg- 
ment for  plaintiff,  defendanta  appeal.  Re- 
versed. 

This  was  an  action  of  replevin,  brought  in 
the  United  States  court  for  the  Indian  Terri- 
tory, at  Ardmore,  by  the  plaintiff  below, 
John  li.  Bradley,  against  the  Hargadlne- 
McKlttrlck  Dry-Goods  Company  and  J.  J. 
McAlester,  United  States  marshal,  to  re- 
cover the  pOTsesalon  of  certain  personal 
property.  Hie  plaintiff  below  alleged  that 
the  defendants  were  In  possession  of  tbe 
property,  and  unlawfully  detained  the  same 
frtm  the  plaintiff.  The  plaintiff  further 
charged  tbat  "on  or  about  tbe  14th  day  ot 
December,  1893,  Wm.  Hun  executed  a  mort- 
gage or  deed  of  trust  on  the  property  ber^ 
toffoe  described  In  favor  of  this  plaintiff,  to 
secure  tbe  payment  of  fonr  certain  promis- 
sory notes,  a^p^gadng  ^4,900;  tbat  said 
notes  are  yet  wholly  unpaid;  ^at  said  in- 
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Btrument  was  duly  acknowledged,  and  on 
tbe  letta  day  of  December,  1893,  was  Oled 
for  record  Id  tlie  office  of  tiie  United  States 
cleric  at  Ardmore,  Indian  Territory;  that 

tbereafter,  to  wit,  on  or  about  tlie  day 

•f  Jnly,  1884,  the  defendant  tbe  Hargadlne- 
McKlttrlck  Dry-GoodB  Company,  caused  an 
execution  to  be  Issued,  directing  the  defend- 
ant J.  J.  McAlester  to  levy  upon  the  afore- 
said property;  that  said  defendant  J.  J.  Mc- 
Alester has  taken  wrongful  and  forcible 
possession  of  all  of  said  property,  and  ad- 
vertised It  for  sale  on  the  4tb  day  of  August, 
180^  OB  the  property  of  the  said  Wm.  Hull, 
wholly  disregarding  the  right  of  this  plain- 
tiff in  the  premises."  The  defendants,  In 
their  answer,  specifically  denied  that  the 
plaictUI  was  the  owner  of  the  property,  or 
entitled  to  the  possession  of  It,  or  any  part 
of  It,  and  denied  that  they  unlawfuQy  de- 
tained the  same,  or  any  part  of  It,  from  tbe 
plaintiff.  "Further  answering,  the  defend- 
anta  aay  that  the  mortgage  described  In  said 
complaint  is  fraudulent  and  Told  as  to  the 
creditors  of  said  William  Hull  in  this:  Hiat 
the  mortgage  referred  to  In  said  complaint 
as  recorded  in  the  otflce  of  tbe  clerk  of  the 
United  States  court  was  not  tbe  full  and 
complete  Instrument  and  agreement  made 
and  entered  into  by  and  between  the  said 
William  Hull  and  the  plaintiff  In  this  action. 
In  this:  that  on,  to  wit,  the  11th  day  of 
■—  — ,  189-,  at  the  time  said  mortgage  was 
executed,  simultaneously  with  the  execution 
of  said  mortgage,  and  as  a  part  thereof,  the 
said  William  Hull  executed  a  power  of  at- 
torney, wherry  he  authorized  and  directed 
tbe  said  John  L.  Bradley  to  take  inunediate 
possession  of  a  tot  of  sewing-machine  prop- 
erty, which  was  a  part  of  the  property  em- 
braced in  the  mortgage,  and  dispose  of  It 
immediately  for  the  purpose  of  raising  a 
fnnd  to  pay  the  debts  secured  by  said  mort- 
gage, and  that  said  power  of  attorney  and 
said  mortgage  together  constituted  an  as- 
signment of  the  property  therein  conveyed, 
but.  as  an  assignment,  the  same  was  fraud- 
ulent and  void  In  this:  that  It  does  not  pro- 
vide for  nor  contemplate  that  the  said  John 
L.  Bradley  shall  execute  the  bond  and  file 
tbe  Inrmtiwy  reqnlrcd  by  law,  and  permits 
and  directs  the  said  Jobxi  L.  Bradley,  the 
grantee  therein,  to  take  possession  of  the 
property  therein  conveyed  wttJiout  execut- 
ing the  bond  and  filing  the  inventory  as  re- 
quired by  law."  The  case  was  tried  before 
a  Jury,  and  resulted  in  a  verdict  In  favor  of 
the  plaintiff  for  the  possession  of  111  head 
«f  cattle,  consisting  of  46  head  of  steers, 
two  and  three  years  okl,  and  65  head  of 
cowa;  and  assessed  their  value  at  fl332. 
A  motion  for  a  new  trial  was  filed,  and  over- 
ruled by  the  court  Thereupon  the  court 
rendered  Judgment  for  the  plaintiff  accord- 
ing to  tbe  verdict,  and  for  coats.  A  motion 
for  appeal  was  duly  made  and  granted,  and 
Che  defendants  below  have  prosecoted  tbtir 
aroeal  to  tiila  court 


Led  better  &  Bledsoe,  for  appellanta.  Pot- 
tcrf  *  Bonrmaa  and  J.  F.  Slaicp,  Cor  appel- 
lee. 

SPRINGER,  a  J.  (after  stating  the  facta). 
Ibexe  were  18  errors  assigned  appellants 
in  this  case.  The  second  asslgnoaent  aeenu 
t»  be  conduslve  of  tbe  cam.  Hence  we  have 
stated  above  such  facts  only  as  relate  to 
this  asslgnmoit,  and  we  wHI  confine  onr 
consideration  of  the  case  to  this  error.  The 
second  error  assigned  by  appellanta  la  as  fol- 
lows: "The  court  erred  In  admitting  In  evi- 
dence, over  the  objection  of  dtfendanto^  the 
mortgage  executed  by  wnilam  HnU  to  John 
Lt.  Bradley  on  December  14,  ISDS.  becaose 
the  description  of  the  property  In  said  mort- 
g^  Is  too  indefinite,  and  does  not  describe 
the  property  as  being  located  In  the  Indian 
Territory,  and  becanse  said  mortgage  is  not 
the  entire  instrument  that  was  execated  at 
the  time,  as  the  testimony  abows  that  a  pow- 
er of  attorney  was  execated  simnltaneonsly 
with  the  mortgage,  and  tbe  mortgace  and 
power  of  attorn^  taken  togettier  conadtDte 
an  assignment  and  an  appropctetlon  of  the 
property  thus  conveyed  to  raise  a  fund  to 
pay  the  debt  therein  described;  and  as  an 
aseignmeut  said  Instromenta  are  void,  for 
the  reason  that  they  authorize  and  permit 
the  grantee  thwein  to  take  poasesslon  and 
contrail  of  the  ptopextj  therein  conveyed,  and 
dispose  of  the  same  without  requiring  him 
to  execute  the  bond  and  file  the  Inventory 
required  by  law,  and  do  not  contemplate 
that  the  grantee  therein  shall  comply  with 
the  provisions  of  tbe  asalg:nmmt  law  In  re- 
gard to  OKCutlog  bood  and  filing  Inventory 
before  taking  possession  of  the  property." 
The  mortgage  to  wfakh  refercBce  Is  madf 
tn  this  assignment  pcovlilBs»  aaaonc  other 
things,  as  follows:  "Whereas,  the  said  John 
Xx  Brsidley  has  agreed  to  execute  fenr  prom- 
issory notes  In  favor  of  tbe  White  Sewing 
Machine  Co..  amounting  to  seme  ¥4.000.  as 
surety  for  the  said  WlUlam  HnU.  be.  the  said 
William  Hall.  beUig  in  debt  to  tbe  ssid  oon 
pany  In  said  amoont  said  Halt  has  afrsed 
to  exsnrte  these  presenta  to  aeenre  tike  said 
Bradley."  The  mortgage  further  provides. 
In  substance,  that,  in  case  the  said  WlUtaua 
HdU  ahonld  make  defanlt  In  paymeat  of  said 
Indebtedness  as  therein  set  forth,  tte  mon- 
gagee,  John  Li.  Bradley,  or  his  agent  or  at- 
torney, "Is  hereby  anthorteed  and  empower 
ed  to  take  ehaive  and  poeseoalon  of  sai<l 
pnH>erty  on  demand  wltbont  process  of  law. 
and  sell  the  same,  or  as  much  thereof  as 
shall  be  neoeeaary.  •  *  •  And  out  of 
the  proceeds  of  said  sale  tha  said  Bradley 
Is  to  detain  the  asm  tor  which  he  may  be 
liable  on  said  notes  as  herein  set  Corth.  and 
tbe  coats  of  this  trust  and  sal&"  At  tbe 
tlise  the  mortgage  was  delivered,  tlie  nort 
gagor  executed  another  instrument,  enlar- 
glng  the  powers  at  tbe  mertgage  In  Rferenoe 
to  the  sale  of  the  property,  which  icflds  as 
unowK  "Know  aU  men  by  tbans  pBssentB. 
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that  I.  WUllam  Hull,  do  b«Teby  agree  with 
John  L.  Bmdlej  that  aald  Bradley  is  to  take 
poasession  of  all  the  aewloff-macMne  proper- 
ty meatloned  in  tbe  mortgage  of  this  date, 
and  to  collect,  aa  f ar  a»  posBible,  the  amounts 
due  on  said  notes,  to  sell  tbe  sewing  ma- 
chines, wagons,  ham  ess,  and  borsea  to  tbe 
best  advantage  as  to  him  appears,  and  re- 
taining all  expenses,  to  pay  tbe  balance  to 
tbe  White  Sewlng-Macblne  Co.  on  tbe  notes 
of  Oi9  said  William  Hidl  aa  wblcb  said 
Bradley  Is  sirrety;  that,  tn  casee  in  wbich  It 
appears  to  blm  that  the  notes  cannot  be  col- 
lected, the  said  Bradley  is  autborlaed  to  ex- 
ercise bia  own  discretion  In  regard  to  com- 
promise and  aettlem«U;  taking  back  tbe 
machines,  if  be  thinks  adviaabl^  and  he 
shall  be  ta^d  rei^nslble  tor  aueb  money 
and  property  as  be  shall  receive  in  settlo- 
meut  of  said  notes.  Dated  this  14th  day  of 
December,  1883."  There  was  another  instru- 
ment executed  oo  the  16th  day  of  December, 
the  same  year,  wblcb  counsel  for  appellee 
contrad  was  Intended  to  take  tbe  i^ace  of 
the  foregoing  agreement.  It  was  called  a 
"power  of  attorney."  and  it  Is  aa  follows: 
"Know  all  men  by  these  presents,  that  I, 
WUllam  Hull,  of  Paul's  Valley,  Indian  Ter- 
rituy,  have  appelated,,  and  by  these  presents 
constitute  and  ai>polnt,  John  L.  Bradley,  of 
Paul's  Talley,  Indian  Territory,  my  sole, 
true,  and  lawful  agent  and  attorney  hi  fact, 
for  ma  and  In  my  name^  place,  and  stead, 
to  collect  all  notes  and  accounts  due  me  In 
the  sewlng-macblne  business;  to  settle  and 
cosB promise  same  as  he  may  deem  advisable; 
to  sen  the  sewing  marines,  wagons,  and 
haTwem  and  hones  now  on  hand,  and  used 
in  connectlaaa  with  said  business,  to  tbe  best 
advantage  as  to  him  appears;  ber^y  grant* 
lug  t»  my  said  attorney,  for  the  period  of 
tweire  months  from  date,  full  power  and 
authority  to  do  and  perform  all  things  In  the 
IwenUses  requisite  and  necessary,  to  the  full 
performance  of  tbe  powers  aforesaid,  hereby 
ratifying  and  confirming  any  and  all  things 
which  my  said  attorney  shall  lawfully  do 
In  the  premises,  by  virtue  hereof.  Witness 

my  band  tbis   day  of  December,  1893. 

[Signed]  William  HulL"  TbU  power  of  at- 
torn^ waa  acknowledged  before  a  notary 
public,  December  16,  1683.  There  was  some 
conflict  in  *tbe  testimony  as  to  whether  tbe 
agreeoient  above  set  forth  was  to  be  set 
adde  by  tbe  power  of  attorney,  and  wheth- 
er the  power  of  attorney,  the  agre«nent, 
and  tbe  mortgage  were  to  be  considered  as 
one  transaction.  The  contention  of  aHKQants 
la  that  the  agreement  and  tbe  mortgage  w&tg 
a  part  of  the  same  transaction,  and,  taken  to- 
gether, they  constitute  an  assignment,  and 
as  such  are  void,  for  tbe  reason  that  they 
anthorize  and  permit  the  grantee  therein 
named  to  take  possession  and  control  of  tbe 
property,  oc  a  large  part  of  it,  and  dispose 
of  the  same,  without  requiring  him  to  exe- 
cute Che  bond  and  file  the  Inventoiy  requir- 
ed liy  law.  The  counsel  for  appellee  contend 


that  the  grantee,  Bradley,  did  not  take  pos- 
session of  the  property  until  after  the  execu- 
tion and  delivery  of  the  power  of  attorney; 
that  tbe  power  of  attorney  was  executed  tn 
lieu  of  the  first  agreement,  for  the  purpose 
of  definitely  showing  the  Intention  of  tbe 
parties,  and  fixing  the  powers  conferred  upon 
Bradley,  and  that  he  proceeded  to  take  pos- 
session of  the  sewing-machine  property  and 
notes  as  agent  of  Hull,  under  this  power  of 
attorney;  that  the  property  was  not  turned 
over  to  Bradley  under  the  first  agreouenU 
and  that  when  tbe  power  of  attorney  was 
executed  tbe  first  agreement  was  annulled. 
It  Is  conceded  that  both  Instruments  were 
executed,  the  first-named  at  the  time  the 
mortgage  was  executed,  and  the  last-named 
two  or  three  days  thereafter.  Tbe  first-nam- 
ed agreement  was  never  talcen  up  or  de- 
stroyed. The  attorney  fw  Bradley  Bi>oke  of 
it  as  "the  agreement  that  went  alontr  wiOi 
the  mortgage,"  and  referred  to  the  second 
power  of  attorney  as  an  oCCer  on  the  part  of 
tbe  mortgagor,  Hull,  "to  do  about  tbe  same 
thing  that  Is  provided  for  In  the  agreement." 

It  seons  to  us  hnmaterlal  whether  the  mort- 
gage and  tbe  first  agreement  are  to  be  consid- 
ered as  one  Instrument,  or  whether  the  mort- 
gage and  the  second  agreement,  or  pow«  of 
attorney,  are  to  be  regarded  as  evidencing  the 
whole  transaotioD  between  Hidl  and  Bradley*. 
In  either  event  we  are  of  tbe  opinion  that  tbe 
transaction  on  Its  face  la  fraudulent  and  void. 
The  mortgage  on  record,  and  either  of  tbe  other 
instruments  being  In  exlstoice  and  acted  upon, 
and  not  being  of  record,  show  conclusive 
that  a  dee^tlon  was  being  practleed,  and  that 
tbe  other  creditors  were  to  be  misled  as  to 
tbe  true  sltnatlou  ctf  the  property.  As  the  at- 
torney for  Bradley  admitted  In  his  testimony. 
Hell's  attom^  **waa  wtlUnir  to  go  tnt*  aoine 
sort  of  an  arrangemuit  that  he  tSieoebt  would 
lessen  tbe  chauoe  of  attacbmestf  of  Ifr.  Hob's 
propwty,  and  he  thought  tinrt  was  the  aaftet 
plan  to  do  It"  This  shows  conclusively  that 
tbe  attorneys  for  Bradley  and  Hull  w«re  de- 
vising some  scheme  which  would  prevent 
Hull's  otb»  creditors  from  coEectiug  their 
debts.  The  mortgage,  in  connection  with 
either  of  tbe  otbo:  instruments,  would,  In  ef- 
fect, constitute  an  assignment  of  the  prop- 
erty of  HoU.  It  was  evidently  the  intention 
of  Hull  to  set  aside  tbe  pn^^erty  mentioned 
In  the  mortgage^  or  a  portion  of  it,  as  a  fund 
to  be  used  in  psylng  the  debt  due  Bradl^  or 
tbe  sewing-machine  company,  and  it  was  not 
bis  intention  to  secure  tbe  debt  by  a  lien  there- 
on, reservlDg  the  rlgbt  to  dlschai^e  tbe  debt 
oat  of  other  funds,  and  rdeaae  the  lien.  A.pol> 
las  V.  Stanlforth  (Tex.  Civ.  A^.)  22  S.  W. 
1060.  Judge  Caldwell,  In  the  case  of  Ap-- 
polos  V.  Brady.  1  C.  C.  A.  298,  49  Fed.  401. 
r^errlng  to  certain  Arkansas  cases  en  the  sub- 
ject of  what  constitutes  an  assignment,  said: 
'These  cases  declare  the  test  to  be,  has  the 
party  made  an  absolute  appropriation  of  tbe 
property  as  a  means  of  raiidng  a  fund  to  pay 
debts  wlthont  leeerrbif  to  Umself  Id  wood 

Digitized  by  GooqIc 


960 


43  SOUTHWBSrsnN  REPOBTKB. 


(UuLT. 


faith  an  equity  of  redemption  In  tbe  prop- 
erty  coareyed?"  Oounsdl  for  appellee  contend 
that,  as  only  a  p<Hllon  of  tbe  property  con- 
veyed  by  the  mortgage,  and  as  tliat  property 
BO  levied  on  was  not  covered  by  the  power  of 
attorney  or  by  the  agreemait,  the  validity  of 
the  mortgage  as  to  the  other  pn^erty  was 
not  Impaired.  We  do  not  agree  with  the 
learned  counsel  In  thla  contention.  If  the 
mortgage  and  the  agreement  or  power  of  attor- 
ney constitute  an  assignment,  as  we  bold  th^ 
do,  and  If  the  asslgnmoit  Is  void  in  part,  It  is 
void  as  ft  whole.  The  principle  that  an  as- 
signment fraudulent  in  any  of  Its  provisions 
la  void  In  toto  ia  too  well  established  to  need 
any  reference  to  authorities  to  support  it.  Bur- 
rill,  Assignm.  S  352.  We  do  not  deem  It  neces- 
sary to  pass  upon  the  other  assignments  of 
error  In  this  case.  Entertaining  the  rlews 
we  do  as  to  the  Invalldl^  <A  the  mortgage  and 
the  power  of  attorney,  the  case  should  be  re- 
versed, and  judgment  should  be  roidered  for 
tbe  appellaats  by  this  court;  and  it  Is  so  or- 
dered. 

OLAYTON.  THOMAS,  and  TOWNSBND, 
JJ.,  concur. 


JULIN80N  T.  ANDERSON. 

(Oonrt  of  Appeals  of  Indian  Territory.   Jan.  8, 
188&) 

New  Triax.— Tu»  k»  Hovnro. 

A  motion  for  a  new  trial  filed  September 
14th,  after  a  verdict  and  Judgment  rendered 
September  10th,  is  not  in  time,  under  Manaf. 

Aril,  t  SloS.  providing  that  the  motion 
"8^11  be  [made]  within  three  days  aftrar  the 
verdict  or  decision  was  rendered." 

Aiu)eal  from  the  United  States  court  for  the 
Southern  district  of  the  Indian  Territory;  be- 
fore Justice  Kllgore,  S^tember  10.  1896. 

Action  by  Q.  O.  Anderson  against  C  O. 
Jullnaon.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Affirmed. 

On  the  20th  day  of  January,  1896,  Ander- 
Bon  (appellee)  Instituted  suit  In  the  district 
court  at  Chlclcasha,  Ind.  T.,  against  Jnllnson 
(appellant),  to  recover  the  possession  of  a  cer- 
tain tract  of  land,  which  he  claimed  that  ap- 
pellant held  under  a  lease  from  appellee. 
The  appellee  alleged  In  his  complaint  that  he 
rented  a  certain  tract  of  land  described  there- 
in to  Ihe  appellant  In  January,  1894,  for  the 
term  of  one  year,  for  which  the  appellant 
Itaid  the  appellee  rents,  and  prior  to  Janu- 
ary 1,  1686,  he  notified  appellant  to  quit  and 
deliver  up  the  possession  of  said  premises. 
He  further  alleged  that,  notwithstanding  said 
notice,  appelant  continued  in  possession  of 
said  premises.  Appellee  prayed  for  possea- 
alon,  and  f400  damages.  On  February  6, 1896, 
the  appellant  filed  an  answer,  wherein  be  set 
forth  his  defense,  which  it  is  not  necessary  to 
set  out  at  length.  The  case  was  tried  by  a 
Jury,  and  a  vwdlct  rendered  on  tbe  10th  day 
of  Septonber,  18Da  The  verdict  of  the  Jury 


found  the  Issues  in  favor  of  the  plaintiff,  for 
the  possession  of  the  premises  In  controversy. 
On  the  same  day  a  Judgment  was  entered  In 
the  case  for  the  plaintiff,  In  accordance  with 
the  terma  of  the  verdict  of  the  jury.  The 
appellant  filed  a  motion  for  a  new  trial  in  open 
court  on  September  14,  1896,  whlcb  motioo 
was  by  the  court  overruled.  An  a;veal  was 
prayed  for,  and  allowed,  to  this  court 

Riddle  ft  Payne,  for  appelant  AlMimethy 
&  Gherryhomes,  for  appellee. 

SPRINGER,  C.  J.  (after  stating  tbe  Cacts). 
The  appellee  In  his  bri^  calls  attention  to  tbe 
fact  that  the  motion  for  a  new  trial  was  not 
filed  within  the  time  required  by  law,  and 
that,  therefore,  tbe  bill  of  exceptions  cannot 
be  considered  on  appeal.  Section  6153  of 
Mansfield's  Digest  is  as  follows:  '^he  appli- 
cation for  a  new  trial  must  be  made  at  tbe 
term  tbe  verdict  or  decision  Is  rendered,  and. 
except  for  tl)e  cause  mentioned  in  subdivision 
seven  of  section  5151,  shall  be  within  three 
days  after  the  verdict  or  decision  was  ren- 
dered, unless  unavoidably  prevented."  Tbe 
record  In  this  case  shows  that  the  motion  for 
a  new  trial  was  not  filed  wttbln  the  time 
prescribed  by  the  statute.  It  should  have 
been  filed  within  three  days  after  the  verdict, 
and  it  could  not  have  been  filed  thereafter, 
except  for  newly-dlscovered  evidence  or  un- 
avoidable delay;  and  there  la  nothing  In  the 
record  to  ahow  that  these  provlslona  of  flie 
statute  were  compiled  with.  Tbe  case  of 
City  of  St.  Joseph  t.  Roblson  (Mo.  Sop.)  28 
S.  W.  166,  Is  dted  for  the  purpose  of  Bop- 
portlng  this  contention.  TbaX  was  an  action 
of  ejectment  for  the  recovery  of  the  po»esalon 
of  a  small  parcel  of  ground.  There  waa  a 
trial  by  a  jury,  and  a  verdict  waa  rendered 
for  tbe  defendant,  and  plalntiCF  appealed.  Tbe 
verdict  in  that  case  was  rendered  on  tbe  6tb 
day  of  November,  1891,  and  the  motion  for  a 
new  trial  was  filed  on  the  16th  day  of  Novon- 
ber,  1891,  next  thereafter.  The  court  hdd 
that  the  motion  was  filed  out  of  time,  and  tbe 
bill  of  exceptions  could  not  be  consldm^d  by 
the  supreme  court;  that  It  should  bare  been 
filed  within  four  days  aftor  tbe  verdict,  under 
section  2243  of  the  Revised  Statutes  of  Miss- 
ouri 1888,  and  could  not  be  filed  .thereafter. 
The  same  decision  was  made  In  Maloney  v. 
Railway  Co.  (Mo.  Sup.)  26  S.  W.  702.  In  tbe 
case  of  Nichols  v.  Shearon,  49  Ark.  75,  4  S. 
W.  167,  the  supreme  court  of  Arkansas  held 
that  section  5153  of  Mansfield's  Digest  re- 
quires that  a  motion  for  a  new  trial,  except 
it  be  for  newly-discovered  evidence,  must  be 
made  within  three  days  after  the  verdict  or 
decision,  unless  unavoidably  prevented.  In 
that  case  tbe  supr^e  court  stated:  *Vo 
showing  la  made  why  the  motion  was  not 
made  earlier.  And,  besides,  the  defendants 
had,  for  a  consideration,  of  which  tbey  re- 
ceived the  benefit  abandoned  In  open  court 
tiielr  right  to  Insist  on  their  motion.  Tbey 
sre  eatoiiped  bj  the  record^^^nd      tbelr  own 
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agreement  to  reop«  the  cue;  tlmre  being  no 
effort  to  iliow  that  they  were  decelred  or 
misled  by  any  artifice."  lluit  case  was  de- 
cided at  the  November  term,  188S,  of  the  su- 
preme coort,  prior  to  the  time  when  the  sec- 
tion of  Mansfield's  Digest  to  which  reference 
has  been  made  was  put  In  force  In  the  Indian 
Territory.  Congress,  tho^fore,  baring  pot 
said  section  in  force  In  the  Indian  Territory 
after  this  decision  of  the  supreme  court  of 
Arkansas,  the  proTlsion  came  to  the  Indian 
Territory  with  the  construction  given  to  it  by 
the  snpreme  court  of  that  state.  The  motion 
for  a  new  trial  in  tbe  case  at  bar  not  having 
been  made  within  the  time  required  by  section 
5153  of  Bfansfield's  Digest,  this  court  cannot 
consider  the  blU  of  exceptions  In  the  case;  and 
the  judgment  of  the  court  below  dionld  be 
affirmed,  and  It  Is  so  orAereA. 

CLA.TION.  THOMAS,  and  XOWNSBND, 
JI^  concur. 


90HWAB  CLOTHING  00.  T.  CROMER. 

(Court  of  Appeals  of  Indian  Territory.   Jan.  8, 
1896.) 

Limit ATio:t  —  To  Whom  Applibs  —  Aotioh  ok 
PoBBies  JcDeMBST— Btiubnos— Boaraui 
or  PBOor— Parol  Etidbncs. 

1.  The  statute  of  llmUatioos  as  contained  in 
Msniifield's  Digest  of  the  Laws  of  ArkaosaB, 

£ut  in  force  in  Indian  Territory  by  Act  Cong, 
[ay  2,  1890,  applies  to  and  rans  in  favor  of 
aonrt-sideuts  as  well  as  residents,  under  Mansf. 
Dig.  {  4400. 

2.  In  an  action  in  Indian  Territory  on  a  Jndg- 
ment  of  the  coun^  court  of  U.  county,  Tex., 
the  answer  denied  that  plaintiff  ever  recov- 
ered **any  sncb  jndgmenr'  against  defendant 
"as  alleged  In  said  complaint,"  and  alleged  that 
the  court  was  wholly  without  jurisdiction  of 
defendant's  person,  and  said  indgment  was  a 
anility,  etc.  HOd,  that  the  answer  was  suffi- 
cient denial  of  the  material  allegations  of  the 
complaint  to  reqnlre  plaintiff  to  prove  the  judg- 
ment. 

3.  In  an  action  on  a  foreign  judgment  parol 
evidence  Is  not  admlssiUe  to  prove  the  Judg- 
meuL 

Appeal  from  the  United  States  court  for 
the  Southern  district  of  the  Indian  Territory; 
before  Justice  Kllgore,  November  14.  1S95. 

Action  by  the  Schwab  Clothing  Company 
against  R.  A.  Cromer.  From  a  Judgment 
In  favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

September  11,  1893,  appellant,  hereafter 
called  "plnlntifC."  filed  suit  In  United  States 
oonrt.  Third  division  (now  Southern  dis- 
trict), at  Ardmore,  against  appellee,  R,  A. 
Cromer,  hereafter  called  "defendant,"  for 
IM>19.12,  with  8  per  cent.  Interest  per  an- 
nom  from  May  24,  1886,  upon  a  judgment 
rendered  Id  the  county  court  of  Upshur 
oonn^,  Tex.*  and  alleging  that  said  foreign 
Judgment  was  based  upon  an  account  for 
merchandise  told  and  delivered,  and  prayed 
Judgment  on  tbe  altematlTe  upon  said  ac- 
count If  for  any  reason  It  was  not  entitled 
to  recover  vpon  aald  JndgmenL  July  12, 


1894,  plaintiff  filed  its  amended  complaint, 
to  which  wen  attached  as  exhibits  abstract 
of  Judgment  and  Itemized  account  To  the 
account  declared  on  defendant  demurred, 
and  stated  said  account  was  barred  by  lim- 
itation. This  demurrer  the  trial  court  sus- 
tained, and  plaintiff  excepted.   October  22, 

1895,  defendant  filed  bis  answer  to  the 
amended  complaint,  and  stated  "that  this 
action  ought  not  to  be  maintained  against 
him  on  the  pretended  judgment  described 
In  the  complaint  herein,  for  the  reason  that 
the  some  Is  a  nullity,  and  that  the  plaintiff 
never  recovered  any  such  Judgment  against 
biro  as  alleged  in  said  complaint  in  Upshur 
county,  in  the  state  of  Texas,  or  anywhere 
else,"  and  further  stating  that  he  did  not  reside 
In  Upshur  county,  Tex.,  when  the  Judgment 
was  rendered,  and  under  the  laws  of  Texas 
he  was  entitled  to  be  sued  in  tbe  county  of 
his  residence,  and  that,  therefore,  said  coun- 
ty court  bad  no  Jurisdiction  of  his  person; 
and  further  stating  defendant  was  never 
served  with  process  prior  to  the  rendition 
of  said  Judgment,  did  not  enter  his  appear- 
ance in  said  court,  and  that,  therefore,  for 
that  reason,  also,  said  court'  had  no  Juris- 
diction of  his  person.  Upon  the  trial,  plain- 
tiff Introduced  defendant  as  Its  witness  to 
prove— First,  that  he  and  his  brother,  T.  H. 
Cromer,  as  partners,  under  the  firm  name 
of  Cromer  Bros.,  purchased  the  merchandise 
in  question  from  plaintiff  at  the  time  al- 
leged, and  bad  never  paid  for  same;  second, 
that  defendant  was  served  with  summons 
prior  to  rendition  of  the  Texas  Judgment. 
Depositions  of  other  witnesses  were  read  In 
evidence  by  plaintiff.  Defendant  offered  no 
evidence,  and  after  tbe  conclusion  of  the 
evidence  defendant  moved  the  court  to  with- 
draw from  the  Jury  all  evidence  in  refer- 
ence to  the  Texas  Judgment,  and  to  Instruct 
the  Jury  to  return  a  verdict  for  defendant 
Thereupon  the  court  charged  the  Jury  to  re- 
turn a  verdict  for  defendant,  to  which  ac-  . 
tlon  plaintiff  excepted.  Pursuant  to  the 
court's  instructions,  tbe  Jury  returned  a  ver- 
dict for  defendant,  upon  which  Judgment 
was  duly  entered.  Plaintiff  filed  motion  for 
new  trial,  which  was  presented  to  and  over- 
ruled by  the  court  and  plaintiff  saved  its 
exception.  Plaintiff  was  allowed  appeal  In 
open  court,  and  60  days  from  November  15, 
3890,  to  file  bill  of  exceptions.  The  motion 
for  new  trial  Is  substantially  tbe  same  as 
the  assignments  of  error  filed  herein. 

G.  L.  Herbert,  for  api>ellanL  Ledbetter 
&  Bledsoe,  for  appellee. 

SPRINGER,  O.  J.  (after  stating  the  facts). 
The  first,  second,  third,  and  fourth  assignments 
of  error  relate  to  the  open  account  declared  oa 
In  the  compliUnt,  and  presoit  the  question 
whether  said  account  was  barred  by  the  statute 
of  limitations.  The  statute  of  limitations  was 
put  In  force  In  the  Indian  Territory  by  the 
act  of  congress  of  May  %  18O0L_7hlch  «• 
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tended  over  the  territory  certain  chapters  of 
Mansfleld'a  Digest  of  the  Law*  of  Aiiuui- 
saa,  among  which  was  the  statute  of  Umlta* 
tlona.  U  the  statute  ran  In  favor  of  all  per- 
sons^  both  residents  and  nonresidents,  then 
It  ts  conceded  that  the  account  was  barred, 
for  the  reason  that  more  than  three  years 
had  elapsed  from  the  date  of  the  passage  of 
tlie  act  to  the  time  when  tlie  salt  was 
brought  Section  4490  «f  Mansfield's  Digest, 
which  was  a  part  of  the  statute  of  Umlta- 
tions  put  In  force  in  the  Indian  Territory  by 
the  act  of  May  2,  1890,  provides  as  follows: 
"This  act  and  all  other  acts  of  limitation 
now  in  force  shall  apply  to  non-residents,  as 
well  as  residents  of  this  state."  The  ac- 
count sued  on  was,  therefore,  bcmdt  and 
the  trial  court  properly  so  held. 

The  other  assignments  at  error  relate  to 
the  Texas  Judgment  sued  on.  Counsel  for 
plaintiff  contend  that  the  answer  of  defend- 
ant did  not  so  directly  and  specifically  deny 
the  facta  stated  In  the  complaint  as  to  the 
recovery  of  the  judgment  as  required  the 
plaintUC  to  prove  the  rendition  thereof,  or 
that  he  so  evaslv^  attempted  to  plead  such 
denial  that  it '  amounted  to  an  argument 
only,  and  not  to  a  denial,  as  Is  required  by 
the  practice.  Tlie  answer  of  deCendairt  ts 
as  follows:  "Now  eomes  the  defendant,  R. 
A.  Cromer,  and  says  that  this  action  ought 
not  to  be  maintained  against  him  on  the 
pretended  Judgment  described  In  the  com* 
plaint  herein,  for  the  reason  that  ttte  aama 
Is  a  nulUty,  and  that  the  [rtaintlff  newr  r»- 
covered  any  suck  Judgment  against  Urn  as 
alleged  In  said  complaint  in  Upshur  county. 
In  the  sute  of  Texas,  or  anywhere  else; 
that  on,  to  wit,  the  24th  day  of  May,  1896. 
the  date  when  said  Judgment  Is  allied  to 
have  been  obtained,  this  defendant  was  not 
a  resident  of  Upshur  county,  in  the  state  of 
Texs«,  and  had  not  been  a  resident  of  said 
county  for  nearly  two  years,  and  that  port 
of  said  time  this  defendant  had  resided  In 
Limestone  county,  and  on  the  date  said 
Judgment  Is  alleged  to  have  been  obtained 
he  was  a  resident  of  Hfll  county.  In  the 
state  of  Texas;  that  under  the  laws  of  the 
state  of  Texas  defendants  are  entitled  to 
be  sued  In  itoe  county  of  their  residence,  and 
no  other  county  In  the  state  has  Jurisdiction 
over  their  parsons,  unless  by  an  Instrument 
of  writing  such  person  had  a^eed  to  pw- 
form  some  obligation  In  the  county  In  which 
suit  Is  brought;  and  that  la  this  case  no 
such  agreement  was  made.  Defendant  al- 
leges that  the  rannty  court  of  Upshur  coun- 
ty was  wholly  without  Jurisdiction  of  the 
person  of  this  defendant,  and  said  Judgment 
Is  a  nullity;  that  no  service  of  process  was 
ever  served  on  this  defendant  to  answer  in 
the  alleged  cause  of  Schwab  CQothlng  Co. 
against  Cromer  Bros.  In  the  court  of  Upshur 
county  or  in  any  other  court,  and  this  de- 
fendant never  entered  his  appearance  In 
said  cause*  and  never  authorized  any  one  to 
appear  for  him,  and  said  county  court  ot 


Upshnr  coontr  never  at  any  tins  bad  Jwls- 
dictlon  over  this  defendant  by  reasoa  of 
service  of  process,  <x  his  appearance  in  per- 
son or  by  attorney  In  said  cause  In  said 
court"  This  answer  was  verified,  am  re- 
quired hy  the  statute.  It  seems  quite  suffi- 
cient as  a  complete  denial  of  the  material 
aiiegations  of  the  complaint  It  dented  that 
the  idaintlfF  ever  recovered  "any  each  Judg- 
ment against  falm  as  alleged  in  said  oean- 
plaint;  that  the  court  was  wboUy  wfibovt 
Jurisdiction  of  the  person  of  the  defuidant 
and  said  Judgment  is  a  nalllty."  TlMoe 
were  sufficient  allc^tlons  to  reqnlE*  the 
plaintiff  to  prove  his  foreign  jvAgxoeaxt,  up- 
<m  which  he  sought  to  obtain  a  Jadgment  in 
the  Indian  Territory.  FlaiatifC  tten  offered 
In  evidence  a  copy  of  the  Itecaa  JudcnaenL 
to  which  was  attached  a  certificate  of  tbe 
clerk  of  the  court  But  there  was  no  cer- 
tificate of  the  presiding  Judge  of  the  coart. 
as  Is  required  by  section  006  of  tbe  Revised 
Statutes  of  the  United  States.  Bump.  Fed- 
Proc.  p.  G18.  Objection  to  the  Introduction 
of  the  record  was  made  by  the  defendant 
and  sustained  by  the  court  Ooonsel  for 
plalntJff  do  not.  In  tiielr  brief,  contend  taiat 
the  court  erred  in  nillng  out  the  copy  of  tbe 
JudgBMUt  which  was  <^ered  In  erfdeoce. 
They  offered  then  to  prove  the  Judgment  by 
parol  testimony.  But  such  testimony  was 
Incompetent  The  foreign  Judgment  could 
only  be  proves  la  the  manner  required  bar 
the  statutes.  The  open  aeemiBt  aaed  om 
having  been  barred  by  ttie  statute  of  limita- 
tions, and  there  being  no  competeat  evi- 
dence to  support  the  aUegod  foreign  Jadje- 
ment,  the  tritA  eoort  very  pn^rly  tnstrorc- 
od  the  Jury  to  return  a  verdict  for  tbe 
defendant,  whlcli  was  Haam.  There  Is  no  er> 
ror  In  the  tecord,  Ukd  tbe  Jadginent  la  af- 
firmed. 

CLAYTON,  THOMAS,  and  T0WN8BND. 
JJ«  ooncnr. 


MeAIiBSIXiR.  Uoited  States  Marshal,  «C  bL  v. 
8UCHT  et  al. 

(Court  of  Appeals  of  Indian  T«rltoiy.   Jan.  fll 
1898J 

AoTioX  OX  RsPLavm  Bonk 

An  action  can  be  maintained  oa  a  nnlevio 
bond  which  provides  that  ^aisttfl  "AaU  duly 
pTesecatc  the  actioB,**  wbet*  plalntltt  dlsmis— 
the  action  of  her  own  auitkia,  stiU  retaioag 
the  proper^,  of  which  ahe  obtained  posseaaiaa 
by  ^Tlng  the  bend. 

Appeal  tPom  the  United  States  court  tor 
tbe  Sovthera  disirlct  of  the  IndJaa  Tterttocr; 
before  JusUce  KUgore,  AprU  »,  1896. 

Actios  by  J.  J.  McAlester.  as  United  atasss 
marshal  (for  tbe  use  and  benefit  of  ottacf^ 
and  others^  against  Mary  Sochy  and  othess. 
oa  a  re^viu  bond.  From  a  lodgment  «nt«- 
ed  on  a  demurrer  to  plaintUCi*  flSin^atat 
theor  appeal.  Heversed. 
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HowAvd  Bou,  MS  cashlM,  moA  Nix*  Halwll 
A  Col.  bcoufbt  buUm,  attackment,  agaliut 
ttaa  0nn  oC  W.  F.  King  Jk  In  the  United 
States  court  at  Ardmore,  Ind.  T.  Orders  cl 
attadunent  were  Issued,  and  a  stock  of 
goods,  at  Wsyae^  ind.  T.,  was  seized  br  the 
United  States  manlial,  J.  J.  McAieBter,  un- 
der said  orders  of  attaclimeat  Afterwards  i 
tbe  firm  of  W.  F.  £2ng  &  Co.  executed  a 
deed  of  assignment  to  James  Rennle  for  tbe 
booeflt  of  tbelr  creditors;  and  tbe  United 
States  marshsl,  X  J.  McAJester,  wsa  In  pos- 
sesion of  the  stotdc  oC  goods,  by  Tlitoe  of 
tbe  orders  of  attachment,  for  the  amount 
of  the  dalm%  and  as  agent  of  the  assignee, 
James  Rennle,  bj  agreement  for  the  resl- 
dne.  The  defendant  berein.  Mary  Suctay. 
claimed  tiie  goods,  and  procured  an  order  of 
d^Tcry  In  sn  acUon  of  r^erla  brongbt  In 
the  same  court  against  J.  J.  McAlester  and 
Howard  Ross,  as  cashier;  and  after  appoint- 
ment of  special  omeer,  and  the  execution  of 
the  statutory  bond,  as  by  section  5575, 
Uansf.  Dig.,  required,  with  the  other  do* 
fendants  berein  as  sureties  thereon,  tbe 
stock  of  goods  was  taken  from  Ibe  poeses- 
don  of  the  United  States  marshal,  and  de- 
livered to  aiary  Bocby.  Tbe  present  action 
Is  for  a  breach  of  the  bond,  given  under 
Mctlon  EBTS,  Mansf.  Dig.,  bron^t  by  the 
obligees,  the  United  States  marshal,  for  the 
use  and  benefit,  etc,  and  Howard  Ross, 
cashier.  Flslntlirs  filed  their  complaint  In 
tbe  United  States  court  at  Pnrcell,  and  the 
defendants  filed  general  demurrer  thereta 
The  demurrer  was  sustained  by  the  court. 
The  plaintiffs  ezeeiited  to  the  ruling  of  the 
oonrt,  end  exceptions  sUowed;  and,  refus- 
ing to  plead  further.  Judgment  was  entered 
against  them,  and  they  prosecute  error  to 
this  conrt,  assigning  as  error  the  action  of 
tbe  court  In  sustaining  the  demurrer  to  plain- 
ttfflk*  complaint 

Uocker  ft  Woods,  for  apptflants.  Geo.  IL 
MiUer,  for  appeUees. 


SFRINOER,  a  J.  (aftor  stating  the  Cads). 
The  bond  executed  by  appellees  was  given 
under  the  provisions  of  section  557S  of 
Mansfldd's  D^st  of  tbe  Laws  of  Arkansas, 
In  force  fat  the  Indian  Tenltory.  It  provided 
that  Mary  Buchy  "shall  duly  prosecute  this 
action,  and  shall  perform  the  Judgment  of 
the  court  thereta,"  etc.  The  complaint  in 
the  ease  at  bar  alleged  **that  the  said  Mary 
8aA:r  has  whtdly  failed  and  neglected  to 
prosecute  said  action  In  any  manner,  and 
the  same  has  been  dismissed  and  finally  de- 
tomlned.'*  The  complaint  further  alleged 
that  **the  defendants  bave  wholly  failed  to 
retan  tbe  property*  but  bare  converted  the 
ume  to  thehr  own  use  and  benefit,"  and 
"have  wholly  foiled  to  pay  plaintiffs  the 
value  thereof."  The  defendants  below  (tbe 
sppelleea  bt  this  court)  filed  a  general  de- 
murrer to  this  complabit  alleging,  among 
oOier  things,  that  tbe  complabit  did  not 


state  facts  snfil^ent  t«  eonstltnte  a  cause 
of  actloa.  The  court  below  nstelned  tbSa 
demurrer,  and,  the  appellants  reAasing  to 
plead  further.  Judgment  was  entered  against 
them.  The  question  raised  by  tUs  demar- 
rer,  and  which  this  court  must  pass  upon,  is 
whether  a  failure  to  prosecute  tbe  suit 
I  would  be  a  breach  of  tbe  conditions  of  tbe 
bond. 

In  an  action  of  replevin,  tbe  plaintiff  mmj 
take  possralon  of  tbe  property  In  contro- 
versy before  the  suit  is  determined,  by  giv- 
ing a  bond  as  required  by  law.  Tbls  bond 
is  given  with  the  coodltton  that  the  plain- 
tiff shall  duly  prosecute  tbe  actlra,  and 
shall  perform  the  Judgment  ot  the  ooart 
therein  by  retnmlng  tbe  pn^mty,  if  a  nturo 
be  adjudged,  and  by  paying  such  danuq^ 
as  may  be  awarded.  Tbe  contention  oC  tbe 
counsel  for  appellants  Is  to  the  effect  that 
In  actltms  on  replevin  bonds  It  Is  not  neces- 
sary to  allege  the  special  facts  constitatlng 
the  breach  of  condlttons,  but  where  a  dec- 
laration is  on  a  bond  given  to  prosecute  with 
effect  a  writ  of  replevin,  and  the  breach  as- 
signed Is  that  the  suit  was  not  prosecuted 
with  ^ect,  it  is  snficlent  and  he  cites  Gor- 
man V.  Lenox's  B^rs,  15  Pet  116,  as  au- 
thority to  sustain  this  contention.  Counsel 
for  appeUees  insists  that  tbe  case  dtsd  Is 
not  in  point;  that  that  case  was  decided  in 
favor  of  the  obligees  or  def«idanto  Uiexebi, 
the  dedslon  jn  the  esse  meaidng  that  tbe 
defendants  recovered  damages  and  costs, 
and  that  tbe  plaintiff  did  not  prosecute  wtth 
success^  bat  was  beatea  Gounsel  for  appel- 
lees drew  a  distinction  between  the  phrase 
"to  prosecute  with  ^Tee^  and  to  "duly  prose- 
cute"; eontsDdIng  that  to  ^osecste  **wtth 
effect"  means  to  iHrosecoto  sncees^U^,  and' 
**to  didy  proeeeate"  means  "in  due  msaner, 
regnlatty,  legally.  In  the  proper  wmy."  We 
ore  not  dlQosed  to  draw  nice  dlsttnetloM  to 
construing  remedial  stetutes.  The  lawnsk- 
ers  had  no  such  distinctions  in  Uielr  mlods. 
They  were  providing  legal  metiiods  for  as- 
certaining and  determining  property  rli^to 
between  man  and  man.  The  Codc^  which 
bos  been  adopted  In  many  of  tbe  states  of 
the  Union,  and  pat  In  force  by  nmgress  in 
tlw  Indian  Territory,  does  not  require  tlie 
fullness  and  exactness  of  the  conunon-law 
pleadbigs;  but  It  requires  tbe  courts  to  dis- 
regard all  informaUtles  and  tecbnlcalltlea 
which  do  not  affect  tbe  substsntlsl  righto  of 
tbe  partlea  In  tbe  case  at  bar  the  plaintiff 
below  sued  on  a  replevin  bond,  it  appears 
that  In  tbe  suit  out  of  which  tbls  bond  arose^ 
tbe  {ilalntifl.  after  acquiring  possession  of 
tbe  property  In  question,  failed  to  prosecute 
further,  and  It  was  dismissed.  Her  bond  re- 
quired her  to  '*duly  prosecute*  the  action. 
She  did  not  prosecute  it.  but  dismissed  it 
sUU  retaining  the  property.  Has  the  defend- 
ant in  that  action  no  remedy?  Can  a  person 
thus  take  advantage  of  his  own  wrong,  and 
deprive  the  injured  party  of  any  redress? 
Unless  a  suit  upon  the  replevin  bond  can  be 
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mmlntalned  In  iitieb  ease  for  failure  **to  duly 
proiecnte,"  tlie  obligees  of  tiie  bond,  wbo 
wen  tbe  otlm  claimants  to  ttae  pn^rty, 
are  without  any  remedy  whaterer.  Such  a 
eonstmctlon,  If  given  to  t^e  statute  on  re- 
fUevhi,  wotad  render  that  action  a  device 
tar  legally  obtaining  property  by  false  pre- 
tenses. The  lawmakers  could  not  have  In- 
tended to  enact  Buch  a  fraudulent  contrlv- 
■■1C&  We  are  of  tbe  opinion  that  tbe  com- 
plaint in  tbe  suit  at  bar  did  state  a  cause  of 
aetion,  and  that  the  demurrer  should  have 
been  overmled.  The  merits  of  tbe  case  not 
having  been  determined,  the  right  of  property 
may  be  tried  in  the  suit  on  the  replevin 
bond.  The  Judgment  of  the  court  is  revera- 
edi'and  the  case  remanded,  with  direction 
to  overrule  the  demurrer,  and  proceed  fur^ 
ther  In  accordance  with  this  opinion. 

CLAYTON,  THOMAS,  and  TOWNSBND, 
JX,  concur. 


jaSSOUM,  K.  &  T.  RT.  CO.  v.  WARD. 

(Ooart  of  ^my"''"  of  Indian  Territory.   Jan.  8, 

1898.) 

BAILKOADS— KlLLlHO  BtOOK— NlOLIOBNOB— EVI- 
PKNOR. ' 

In  an  action  against  a  railroad  company 
-for  negligence,  plalntiff'B  evidence  showed  that 
bSa  bull  was  killed  by  an  engine  in  the  night; 
that,  at  the  point  where  it  was  killed,  the  track 
was  clear  on  each  side  for  50  feet;  and  that  it 
«oald  have  been  seen  for  at  least  a  quarter  of  a 
■lile  by  tbe  engineer.  Defendant  introduced 
no  evidence  whatever.  Held,  that  a  verdict  tor 
plai&Ufl  was  sustained. 

Appeal  from  the  United  States  court  for 
the  Northern  district  of  the  Indian  Territory; 
before  Justice  Yancey  Lewis,  Jane  26,  18G6. 

Action  by  W.  O.  Ward  against  tbe  Mis- 
■onri,  Kansas  &  Texas  BaUway  Company. 
Judgment  for  plalntlfr.  Defendant  appeals. 
AiBrmed. 

This  was  an  action  Instituted  on  the  2l8t 
day  of  Marcli.  A.  D.  1893,  before  Joseph  O. 
Ralls,  United  States  commissioner  for  the 
Second  judicial  division  of  the  Indian  Tei^ 
ritory,  at  Atoka,  by  the  plalntlfT,  aUeging 
that  on  or  about  the  21st  d^  of  July,  iSSl, 
he  was  the  owner  of  a  certahi  red  cherry 
bull,  about  2^  years  old,  of  the  value  of  $60, 
and  that  the  defendant  carel^ly  and  negli- 
gently, and  without  fault  on  the  part  of 
plaintiff,  by  its  servants  and  agents  and 
train,  struck  said  bull,  and  so  injured  the 
same  that  it  died  from  the  effects  thereof; 
that  said  bull  was  injured  on  defendant's 
railroad  about  three  miles  north  of  Caddo, 
Ind.  T.;  whereupon  the  plaintiff  prayed  Judg- 
ment for  tbe  sum  of  $60  with  Interest  there- 
on from  the  2lBt  day  of  July,  1892,  and  his 
costs.  The  defendant  answered,  denying  all 
the  allegations  In  the  complaint  Tbe  case 
was  tried  before  the  commissioner,  and  Judg- 
ment rendered  for  the  sum  of  935  and  costs 
In  favor  of  the  plaintiff.  Defendant  appeal- 


On  Februaiy  1*  the  detendant  moTed 
for  a  change  of  venue  from  the  Second  to  tbe 
rirat  judicial  dlvisloB  of  the  Indian  Terrl- 
tny;  and  on  June  28,  1888,  "the  cue  waa 
tried  before  a  jury,  who  retomed  a  TcrOlct 
tor  the  plaintiff,  and  assessed  hla  damstfes  at 
the  sum  of  $40,  Defendant  moved  for  a  new 
trial,  and  the  same  was  overruled;  wbers- 
upon  judgment  waa  rendered  upon  fbm  -ret- 
dlct,  and  the  defendant  appealed  to  this 
court,  and  on  the  12th  day  of  October,  1898. 
filed  its  blU  of  exceptions  In  the  United  States 
court  for  Uie  Indian  Tenltoiyt  Northern  Ju- 
dicial district  From  the  bill  of  exceptions 
it  appears  the  testimony  of  all  the  witneasea 
was  preserved,  and  the  defoidant,  by  its 
counsel,  requested  tbe  couri  to  give  cer^ 
tain  Instructions  to  the  jury,  which  requests 
were  overruled  by  the  court,  and  the  conri 
thereupon  proceeded  to  instruct  the  Jury  as 
follows:  *^e  court  Instructs  the  jury  that 
the  right  of  the  plaintiff  to  recover  In  this 
case  rests  upon  the  prtfof  of  negligence  on 
the  part  of  defendant  compaiQr's  employes. 
If  there  be  no  proof  of  such  negligence,  yon 
will  And  for  defendant  The  court  instructs 
the  jury  that  there  Is  no  obligation  upon  said 
defendant  company  to  fence  the  trac^k.  and. 
if  the  track  not  being  fenced  waa  the  cause 
of  the  Injury,  then  you  can  not  find  tar  plain- 
tiff. Now,  if  you  find  that  defraidanfa  aerv- 
auts  and  employ^.  In  operating  its  trains 
and  engine,  failed  to  exercise  ordinary  care 
to  discover  the  animal  on  the  track,  and  to 
avoid  injuring  It  after  It  was  discovered, 
and  that  said  failure  caused  the  Injury,  then 
you  will  Qnd  for  plaintiff.  If  the  evidence 
falls  to  show  that  the  defendant's  employte 
were  lacking  In  ordinary  care,  ordinary  care 
meaning  that  care  which  a  reasonably  pru- 
dent man  would  use  under  like  circum- 
stances with  like  agencies,  then  you  will  dn^ 
for  defendant,  Tbe  burden  of  proof  Is  on 
the  plaintiff  to  establish  bis  right  to  recover. 
If  be  has  failed  to  show  negligence,  or  if  the 
evidence  Is  evenly  balanced  with  the  defend- 
ant find  for  the  defendant  for  negligence 
must  be  shown  on  the  part  of  the  defendant 
You  are  the  judges  of  the  weight  of  the  evi- 
dences and  the  credibility  of  the  wlinesaei. 
Take  a  standard  which  Is  the  care  that  an  or- 
dinarily prudent  man  would  exercise.  Ap- 
ply that  standard  to  the  proof  In  this  case. 
If  it  shows  that  the  employes  failed  to  exer- 
cise that  care,  find  for  plaintiff.  If  the  proof 
falls  short  of  showing  that  they  failed  to  ex- 
ercise that  care,  find  for  defendant  If  yon 
find  for  plaintiff,  find  for  a  reasonable  mar- 
ket value  of  the  animal.*' 

Clifford  L.  Jackson  and  Joseph  H.  Bryson. 
for  appellant  Z.  T.  Walrond  and  J.  H.  Q<x- 
don,  for  appeDea. 

TOWNSBND,  J.  (after  stating  tbe  facto). 
The  evidence  In  this  case  shows  the  bull  was 
killed  by  an  en^ne  or  train  in  the  nl^^t 
and  that,  at  the  point  nhm  bo  was  killed. 
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tbe  track  was  dear  for  a  distance  of  60 
feet  on  each  side  of  tbe  track,  and  tbat  the 
bull  could  hare  been  leen  for  a  distance 
from  a  quarter  to  one-half  of  a  mile  by  tbe 
eugineer  bad  be  been  on  the  lookout  T^iese 
circumstances  tended  stronffly  to  show  neg- 
ligence, and  from  which  we  think  the  Jury 
could  rightfully  infer  negligence.  We  think 
this  evidence  was  properly  allowed  to  go  to 
the  iury,  and  under  tbe  charge  of  tbe  court, 
which.  In  our  opinion,  states  the  law  coi^ 
rectly,  the  Jury  were  Justified  in  returning  a 
verdict  for  the  plaintiff.  Tbe  defendant  In- 
troduced no  evidence  whatever,  and.  If  there 
were  any  drcumatances  In  Its  favor,  tbe  In- 
formation was  all  with  them.  "It  Is  a  well- 
settled  rule  of  evidence  tbat  when  tbe  cir- 
cumstances In  proof  tend  to  fix  a  liabuity  on 
a  party  who  has  It  in  his  power  to  oCTer  evi- 
dence of  all  the  facts  as  they  existed,  and 
rebut  tbe  Inferences  which  the  circumstan- 
ces In  proof  tend  to  establlsb,  and  he  falls 
to  offer  such  proof,  tbe  natural  conclusion  is 
tbat  the  proof,  if  produced.  Instead  of  rebut- 
ting, would  support,  tbe  inferences  agalnat 
him,  and  the  Jury  Is  Justified  In  acting  upon 
tbat  conclusion."  RaUway  Co.  t.  Ellis.  10 
U.  S.  App.  4  C.  G.  A.  454.  and  64  Fed. 
481.  All  the  questions  set  forth  in  tbe  speci- 
fications of  enor  have  been  fully  decided  In 
the  United  States  court  of  appeals  in  the 
foregoing  cited  case,  and  in  the  following 
cases:  Bailway  Co.  v.  Johnson.  10  U.  S.  App. 
629,  4  G  C.  A  447,  and  64  Fed.  474;  Railway 
Co.  T.  Washington.  4  U.  B.  App.  121,  1  a  O. 
A.  286.  and  49  Fed.  347;  Railway  Go.  v.  Bl- 
ledse,  4  U.  &  App.  186,  1  a  a  A  286,  and 
40  Fed.  806.  Tbe  Judgment  Is  tberefora  af- 
firmed. 

SPRINaSR.  O.  J.,  and  GI^YTON  and 
■niOMAS,  JJ^  omcnr. 


rLBTCHBB  T.  DULANET  at  aL 

<Coart  ot  Appeals  vt  Indian  Territory.   Jan.  8, 
18S60 

Plsu>ih«—  IxDKniTtTS!tE8a— Dkhcrbcb— APPSAL 

— iKSTKDCnOSB— FATMlTtTS— EtIDBMCI 
— SUFflCISNCT— COMPBTESOT. 

1.  Demurrer  is  not  the  proper  remedy  to  cure 
Indefiniteness  and  nncertalnO^  in  pleading. 

2.  The  refusal  of  an  instractlon  is  proper 
where  one  already  given  embodies  the  same 

principle. 

3.  One  may  prove  that  he  has  paid  a  note  by 
partial  payments,  though  he  cannot  show  the 
exact  date  and  smoant  of  each  payment. 

4.  Kvidence  that  one  pays  his  biils  promptly 
Is  incompetent  to  tbow  payment  of  a  certain 
note. 

6.  The  erroneons  admission  of  the  testimony 
of  defendant's  other  creditors,  that  he  always 

Ctd  bis  bills  promptly,  was  prejudicial,  where 
was  unable  to  specif  any  payments  other 
than  those  set  forth  in  plaintifrs  boolis. 

Appeal  from  the  United  States  court  for 
the  Southern  district  of  tbe  Indian  Territory; 
befora  JuaUce  KUgore,  AprU  17, 1896. 

Actfau      JtOm  &  Fletober  against  H.  N. 


Dulaney  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed. 

This  Is  a  suit  brought  by  appellant  (plain- 
tiff below)  against  appellees  (defendants  be- 
low) upon  certain  promissory  notes  executed 
by  defendants,  and  fully  described  in  plain- 
tiff's amended  complaint,  It  being  alleged 
that  the  idalntlff  is  the  owner  and  holder  of 
said  notes.  Defendants  demurred  to  plaln- 
tUTs  complaint,  and.  their  demurrer  being 
overruled,  answered,  admitting  the  execution 
of  tbe  notes  sued  upon,  by  pleas  of  payment, 
and  a  plea  of  the  statute  of  limitations  as  to 
two  of  tbe  notes.  To  this  answer  plaintiff 
filed  general  and  ^>eclal  demurrers,  which 
demurrers  (after  agreement  of  counsel  that 
said  amended  answer  should  be  considered 
as  further  amended  by  the  addition  of  an  al- 
legation tbat  defendants  kept  no  book  of  ac- 
counts, either  of  goods  received  or  payments 
made  to  Cleaves  &  Fletcher,  but  depended 
entirely  upon  the  bookkeeping  of  said  Cleaves 
&  Fletcher  for  payments  made,  and  that  said 
receipts  bad  been  lost  or  destroyed,  and  th^ 
could  not  plead  such  payments  with  any 
more  certainty  for  such  reasons)  were  over- 
ruled, to  which  ruling  plaintiff  duly  except- 
ed; whereupon  It  was  agreed  by  counsel  that 
plaintiff  denied  all  new  and  affirmative  mat- 
ter In  defendants'  said  amended  answer,  and 
tbe  parties  went  to  trial.  The  court  held  tbe 
burden  of  proof  to  be  upon  the  defendants, 
and  gave  them  the  opening  and  the  closing 
both  in  the  Introduction  of  testimony  and  the 
argument  The  substance  of  tbe  testimony 
Is  set  out  in  the  bill  of  exceptions.  After  the 
introduction  of  testimony,  plaintiff  requested 
two  special  charges,  each  of  which  was  re- 
fused by  the  court  To  each  refusal  plEiItttlff 
excepted.  The  Jury  then,  after  hearing  the 
charge  of  tbe  court  and  the  argument,  re- 
turned a  verdict  for  defendants.  This  waa 
on  April  17th,  and  on  the  20tb  plaintiff  filed 
a  motion  for  a  new  trial,  and  on  the  22d  his 
amended  motion  for  a  new  trial,  which  mo- 
tion was  overruled  1^  tbe  court,  exceptions 
saved,  petition  for  appeal  granted,  and,  by 
order  of  tbe  court,  plaintiff  was  given  60 
days  in  which  to  prepare  and  file  his  bill 
of  exceptlona. 

A.  Eddleman,  for  appellant  W.  B.  John- 
son and  A.  C.  and  Lee  Gruce,  for  appellees. 

SPRINGER.  G.  J.  (after  stating  the  facts). 
The  appellant  submits  six  assignments  of  er- 
ror in  this  case,  as  follows:  "First,  the  court 
erred  in  overruling  plaintiff's  general  demur- 
rer to  defendants'  answer;  second,  the  court 
erred  in  overruling  plaintiff's  special  demur- 
roB  to  defendants'  amended  answer;  third, 
tbe  court  erred  In  refusing  plaintiff's  first  re- 
quested instruction;  fourth,  the  court  erred 
In  refusing  plalntlfl^s  second  requested  In- 
struction; fifth,  tbe  court  erred  in  admitting, 
over  plaintlfiTs  objection,  tbe  testimony  of 
the  wltnesaes  Tom  Williama,  W.  H.  Brady. 
Wbit  Byden,  and  Dr.  A  J.  Wolvertoo,  as  to 
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defendantir  character  for  promptness  lo  pay' 
iug  tbeir  debts;  sixth,  ttie  conrt  erred  In  over- 
rullng  plaintiff's  amended  motton  for  a  new 
trial." 

The  general  and  special  demurrers  referred 
to  In  the  first  and  second  aaalgnmentB  of  er- 
ror were  properly  orerraled.  Some  of  the  al- 
legations  la  the  answer  might  h&ve  been 
stricken  ont  aa  aurplusage,  and  plaintiff 
might  bETe  moved  the  conrt  to  require  the 
deCendanta  to  make  their  aUegatlona  more 
definite  and  certain,  but  demurrer  was  not 
the  pc<H>er  remedy  to  cure  auch  defects. 

The  &rst  Instruction  that  the  plaintiff  re- 
qwated  the  court  to  give  the  joey  waa  that 
the  Jury  should  find  for  the  pbUntlff  the 
amouirt  med  for.  Tfala  Inetmction  waa  prop- 
erly nCuse^  there  haTlng  been  erldenee  sub- 
mitted to  the  jury  tending  to  ^ow  full  pay- 
ment  oC  the  notes  sued  upon. 

The  fourth  assignment  of  error  la  baaed 
upon  the  refusal  of  the  court  to  submit  to  the 
jury  plaintUTB  second  requested  Instruction, 
which  la  aa  foUowa:  "Gentlemen  of  the 
jBiy:  The  only  Question  tat  you  to  deter^ 
mine  In  thla  cause  la  whether  the  defendanta 
are  entitled  to  any  credit  upw  the  notes  sued 
on,  not  allowed  and  credited  thereon  by  tbe 
plaintiff;  and  the  oonrt  propounds  to  yon 
this  query;  *Did  the  defendanta,  or  eltbw 
of  them,  or  any  one  upon  their  behalf,  ever 
make  any  payment  of  monsy  or  property  not 
allowed  txr  plaintiff,  and  credited  upon  aald 
notes?*  If  yoi  aaswor  tUa  qneotlon  bi  the 
negatlfe^  yea  need  go  s»  farther;  bal;  U 
you  should  answer  the  same  la  the  affirma- 
tive, yon  will  that  find  the  date*  and  amounts 
vt  anch  paymenta."  It  waa  net  error  to  re- 
fnae  ttads  InstmctlaB,  la  view  of  the  geaenl 
diarge  given  to  the  jury  the  court  It 
might,  however,  haw  bew  error  to  have  re* 
fused  It  had  the  court  not  given  an  Instroc- 
tton  embodying  anbatanttally  the  same  prin- 
ciple. Thla  Inatroctlon,  In  Tlew  of  all  tltg 
facta  of  the  case,  la  too  restricted  In  Its  di- 
rections. It  waa  c(HUended  on  Oim  part  of  the 
defendanta  that  they  had  wire  than  paid  tbe 
amounts  due  upon  the  note^  and  were  enti- 
tled to  Judgment  for  the  axoennt  of  exoessive 
payments.  The  Inatmctlon  requested  also  re- 
quired the  Jury  to  find  "the  dates  and  amounts 
of  auch  payments."  It  waa  in  evidence  In 
the  case  that  the  only  booka  In  whldb  the 
payments  were  entered  were  kept  by  the 
pUIntlff,  and  that  he  had  adopted  the  double- 
entry  system  4rf  bookkeeping.  Tbe  evldenoe 
disclosed  the  fact  that  the  defendants  were 
maMe  to  fix  the  dates  and  amomita  at  their 
respective  payments.  If  the  Jury  had  be- 
lieved* however,  from  all  the  evidence  in  the 
oase^  that  tbe  notea  bad  been  paid  la  foil, 
the  defendants  woidd  haTe  been  entitled  to  a 
Judgment  In  their  fftvor,  notwithstanding 
they  might  not  have  beui  aMe  to  show  the 
exaet  tetea  aM  the  exact  amount  of  each 
payment  It  waa  not  error,  therefore,  to  re- 
fuse the  Instruction  which  waa  requested,  in 
view  of  the  evidence  in  the  case.   No  ex- 


ception b  were  taken  to  the  court's  general 
charge  to  the  Jury  In  the  case,  and  tt  Is 
therefore  conceded  that  ancAi  charge  waa  cor- 
rect 

The  fifth  aflslgnment  of  error  is  to  tbe  ef- 
fect that  tbe  court  erred  In  admitting,  over 
plaintiff's  objection,  the  testimony  of  tbe  wtt- 
neesees  Tom  'Williams,  W.  H.  Brady.  WUt 
Hydm,  and  Dr.  A.  J.  Wdverton  aa  to  def«id- 
anta*  character  tor  prunptnesa  In  paylnir  tb^ 
debts.  In  order  to  understand  folly  thla  con- 
tention, It  will  be  necessary  to  refer  to  tbe 
testimony  of  the  witnesses  Indicated.  Tbom- 
as  Williams,  a  wltnees  called  by  defendants 
In  r^uttal,  testified,  among  other  things,  as 
follows:  "Q.  What  was  tbe  custom  of  Diria- 
ney  Bros,  with  reference  to  payment  of  their 
btUs?  A,  Were  prompt"  The  ailliiwa  had 
already  teadfled  to  the  fact  that  he  had  for 
ttffee  or  four  years  been  accustomed  to  deal- 
ing with  tbe  defendants  In  a  Inuinesa  way. 
W.  H.  Brady,  a  witness  called  by  defendants 
la  rebuttal,  testified,  among  other  tfaings.  aa 
follows:  "Q.  Did  yon  ever  have  any  deal- 
ings with  Dolaney  Bros.}  A.  Tesy  wir.  Q. 
What  custom  did  they  observe  In  the  pay- 
ment at  ttkdr  bUlBf  A.  Vtty  prompt.  Q.  Woe 
how  long  a  ttane  did  yon  have  h— iiiig.  i^th 
them?  A.  At  Ardmore,  and  for  tbe  last  sev- 
eral yean.  Whra  I  had  aa  acoovnt  againac 
than,  they  either  came  In  and  paid  It  «r  I 
dldat  have  ta  wait  hug  Cor  It"  Whit  Hy- 
dsi^  a  witness  eaHed  by  defiandairta  ha  rebat- 
tiU  tcstlfted,  ameag  other  tUaga.  aa  foUows: 
"Q.  Did  jpoa  ever  here  aay  dealings  with  Da- 
rn^ Bnis.T  A.  Tea.  sir  Q.  For  how  long  a 
time?  A.  I  have  add  tbem  goods  off  and  om 
up  to  8  yean  ago.  Sold  wniam  Dalaaer 
quite  a  bill  of  goods  about  8  yean  ago.  Q. 
What  custom  did  they  observe  aa  to  the  pay- 
ment ot  their  UOs?  A.  y«y prompt  IdoaTt 
.think  I  ever  bad  to  daa  than.  I  don't  be- 
lieve I  did.  Q.  Did  they  aliraya  pay  their 
bilb.  A.  Yea,  air.  I  think  they  did.  Q.  Paid 
everything  th^  owed?  A.  Yea,  abr;  paid  all 
off  aa  far  aa  I  know."  Dt.  A.  J.  Wolverton, 
a  witness  called  by  the  defendanta  In  rebot- 
tal,  testified,  among  other  things,  aa  roUow»: 
"Q.  Did  you  over  have  any  deallngi  with  Du- 
laney  Broa.?  A.  Yes,  air;  they  had  aa  atv 
count  with  me.  Q.  What  custom  did  th^  ob- 
anre  In  settling  tiielr  blUs  and  drafts?  A. 
Very  prompt" 

The  nmwlluns  put  to  mttk  ot  tfaaee  witawi 
as,  and  their  answers  thereto,  were  aewally 
etajeeted  to  by  tito  plaintiff,  aa  tamnaterlal. 
and  aa  not  tmdliig  to  show  payment  The 
objecdoaa  wore  ovcrrtfed  by  the  ceort  and 
the  testimony  waa  permitted  to  go  to  tbe  Jury. 
It  la  nnneceasaiy  to  submit  anthorlties  to  sup- 
port the  propowitkm  that  the  teatlmany  above 
set  forth  waa  Incompetent,  and  prejudicial  to 
the  rights  of  the  plaintiff.  In  the  case  at  bar. 
the  plaintiff  sued  the  defendanta  on  certain 
promttsuy  notes.  Dotendants  sribmttted  pleas 
of  payment  The  bnrden  of  proof  whs  upon 
them  to  eataUlsb  payment  of  the  notea  la 
whole  or  la  part  The  plafntUT  sutaiitted  hu 
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coercantfle  books,  showing  credits  for  all  pay- 
ments  made  by  defendants  In  money  or  jftop- 
ertj.  Hie  books  were  kept  by  a  bookkeeper, 
and  clearly  showed  a  balance  doe  on  the 
notes  as  dafmed  by  plaintiff.  Defendants 
were  nnable  to  specify  payments  of  property 
or  money  other  than  Uiose  aet  forth  In  plalo- 
tlfTa  books.  The  effort,  therefore,  to  prore 
payment  by  the  custom  which  the  defaadants 
had  observed  In  reference  to  their  other  cred- 
itors, was  utterly  Incompetmt,  and  the  testi- 
mony should  not  hare  been  permitted  to  go 
to  the  Jnry.  Tbe  consldwatloQ  of  this  Incom- 
petent  testimony  by  the  Jury,  and  tbe  com- 
ments made  by  counsel  In  reference  to  the 
methods  of  keeping  books  practiced  by  tbe 
plaintiff,  are  cited  by  counsel  for  plaintiff  as 
the  only  ezplanstlon  wfalcb  conld  be  giTen  for 
tbe  verdict  for  tbe  defendants  in  this  case. 
We  are  of  tbe  opinion  that  tbe  testimony  waa 
incompetent,  and  prejudicial  to  the  plaintiff^ 
rights,  and  its  admlai^en  was  reTersible  cr< 
ror.  The  judgment  of  the  court  betow  li  rt- 
Tcrsed,  and  the  case  remanded. 

OLATTON.  THOMAS,  and  TOWMSBND, 
J7.,  conenr. 


BYKNB  et  aL  T.  rr.  SMITH  NAT.  BANK. 

(Conrt  of  Appeals  of  Indian  Territory.    Jan.  S, 
189&) 

RsFOBiiATiojr  OP  lasTRDKsim— Parol  Evidihcb 

— IiACBES— RlSBTS  or  ASSIttNBB  FOB  OrBDITOIW. 

1.  Parol  evidence  will  be  received  In  a  pro- 
ceeding in  eqnity  to  reform  s  mortgage,  «o  as 
to  make  it  expfcaa  the  intentuNt  of  the  parties 
at  the  time  it  was  execated. 

2.  In  aU  cases  of  mistakes  In  written  Instm- 
ments,  equity  will  interfere  only  as  between 
the  original  parties  or  those  claiming  uder 
them,  in  pciri^.  and  will  gcant  no  relief  against 
bona  fide  paMha''en  for  Taloe  and  without 
notice. 

8.  The  assignee  and  preft>rred  creditors  of  an 
iDsotrenit  firm  take  the  property  owigned  sub- 
ject to  aU  tbe  equities  that  mif^  be  ursed 
against  the  aaaignora. 

4.  Cotain  cattl  .*  on  a  range  were  assigned 
for  the  benefit  of  eredtton.  A  portion  of  the 
cattle  were  csrered  by  a  mortgageL  It  was 
agreed  that  tlie  asalgwie  should  look  after  the 
property  until  the  following  mring,  when  it 
was  to  be  sold,  -•nd  the  proceeds  of  the  cattle 
described  la  the  mortgage  were  to  be  paid  to 
the  mortgagee.  Tbe  assignee  held  the  projter- 
ty  five  mouths.  Th»  amount  realized  was  in- 
sufficient to  satisfy  the  mortgiige.  On  discov- 
ery of  the  mistake  in  the  mortgnge,  10  days  aft- 
er the  aasignee  filed  his  report,  the  mortgagee 
sued  to  reform  the  iustruuicat  to  cover  other 
cattle.  Hvld,  that  he  was  uot  estopped  by  rea- 
son of  his  delay. 

Appeal  from  tiie  United  States  conrt  for  the 
Northero  district  of  the  Indian  Territory:  be- 
fore Justice  Yancey  Lewis,  June  28.  1808. 

Salt  by  the  Ft.  Smith  National  Bank  against 
P.  J.  Byrne,  as  assignee  of  Orayson  Bros,  for 
tbe  beaoeAt  of  tbetr  credltom,  and  otheis,  to 
refovm  tbe  deacrfptloa  in  a  chattd  mortgage. 
From  a  deeree  tor  iriatntll^  defendants  apveal. 
Afirmcd. 


This  Is  an  appeal  from  the  decree  rendered 
by  tbe  United  States  court  for  tbe  Northern 
district  of  tbe  Indian  Toritory.  The  facta 
are  as  follows:  On  the  24th  day  of  June, 
1895,  Grayson  Bros.,  who  were,  and  had  beeu 
for  long  time  prior  thereto,  conducting  a  large 
mercantile  business  at  Eufaula,  I.  T.,  applied 
to  tbe  Ft.  Smith  National  Bank  for  and  ob- 
tained a  loan  of  (4,000,  and  to  secure  the 
same  executed  a  mortgage  to  the  bank  on  Uie 
following  described  cattle,  to  wit:  **D00  head 
of  cattle  of  tbe  agea  of  two,  three,  and  four 
years,  running  on  onr  rangie  on  Ooal  creek, 
Cre^  Nation,  about  thirty  miles  west  of  En- 
fauta,  I.  T.;  the  said  cattle  being  branded  a 
shield  Ml  left  hip  and  'O  T  on  left  hip  and 
'Gross  8'  on  left  side."  The  note  for  whiiA 
these  cattle  were  mortgaged  was  to  run  90 
days.  At  the  maturity  of  the  note  It  was  ez- 
traded  90  days,  which  made  It  mature  De- 
cember 24,  189S.  On  the  11th  4ay  of  Decem- 
ber, 1896,  Grayson  Bros,  made  an  assignment 
for  the  benefit  of  their  creditors,  making  tbe 
appellants  preferred  creditors  under  their 
deed.  P.  J.  Byrne,  tbe  asslgnes  named  tai  the 
deed,  goallfted  and  took  cbai^  of  all  prop- 
erty assigned.  Including  the  mortgaged  cat- 
tle. The  mortgagee,  the  Ft.  Smith  National 
Bank,  consented  for  tbe  assignee  to  manage 
and  look  after  (fte  cattle  until  the  following 
spring.  Tbe  court,  on  application  of  the  as- 
signee, and  tbe  consent  of  most  of  the  pre- 
ferred creditors,  extended  the  time  of  the  Belt- 
ing of  the  cattle  beyond  the  120  days  In  which 
the  law  required  tbe  property  to  be  sold,  and 

on  tbe  day  of  Kay,  1896,  the  assignee 

rounded  up  all  the  cattle,  making  a  list  of 
the  different  agea  and  brands.  He  then  sohl 
tbe  same,  keeping  tbe  prices  that  each 
brought  and  the  brands  separate.  It  was  tbeu 
aaeertained  ttiat  the  omonnt  reoelTed  for  tbe 
ages  and  brands  described  in  tbe  Ft  Bmlth 
National  Bank  mortgage  was  not  suabdent  tty 
aboBt  fl,&00  to  satisfy  same.  Tbe  assignee 
made  bis  report  to  the  court,  and  thereafter, 
to  wit.  on  tbe  2»th  day  of  June.  1886,  the  Ft. 
Smith  National  Bank  filed  its  petition,  al- 
lagiug  thai  there  waa  a  mleflaice  in  drawing 
ttelr  said  mortgage,  and  that  it  was  the  inten- 
tion to  cover  tbe  cattle  of  aU  ages  of  the 
brands  licacrlbed  In  the  mortgage,  and  iiray- 
ing  the  court  to  refonn  the  mortgage,  and  to 
correct  said  mistake,  and  to  determine  its 
rlgbta  vnder  tbe  mortgage  wImu  so  reformed. 
To  tbia  petition  the  assignee  filed  a  donurrcr, 
and  tbe  preferred  creditors  (appellants  here- 
in) Joined  In  said  demurrer.  I'be  court  over- 
ruled said  demurrer,  and  appellanta  aared 
tiielr  exception,  and  then  filed  their  answer  to 
said  petition.  After  hearing  tbe  testimony 
and  the  argiunent  of  connsd,  tbe  court  en- 
tered a  decree  holding  that  the  petitioner  was 
entitled  to  have  said  mortgage  corrected  so  as 
to  include  all  the  cattle  of  any  age  tn  tbe 
brands  described  in  said  mortgage,  and  foond 
that  there  were  97  bead  of  cattle,  of  tbe 
value  of  $1,149,  that  ahould  be  included  in 
aaid  mertgag^  and  tbe  proceeds  |iald  over  to 
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MUd  bank.  The  asrignee  and  preferred  cred- 
itors (appellantB)  excepted  to  the  llndlng  and 
decree  of  the  conrl^  and  sued  out  thlB  ap- 
peal, and  ask  to  hare  the  same  rerersed,  and 
a  decree  entered  tor  ajn>eUants. 

Denlson  &  Maxey,  for  appellanta. 

SPRINGER,  a  J.  (after  stating  tbe  facta). 
Gonnsel  for  ai^ellants  assign  as  error  tbe 
overruUng  of  their  demnrrer  to  wpeUee's  pe- 
tition. As  will  be  seen  from  tbe  statement 
of  tbe  case,  the  petition  allied  a  mistake 
In  the  description  of  tbe  mortgaged  property, 
and  prayed  the  court  to  reform  tbe  same,  so 
as  to  correct  said  mistake,  and  that  Its  rights 
might  be  determined  according  to  the  terms 
of  the  mortgage  as  It  would  stand  when  ao  re- 
fonned.  To  this  petition  appellants  d^ur- 
red,  for  the  reason  that,  If  the  matters  stated 
were  true,  they  do  not  entitle  the  petitioner 
to  the  relief  prayed  for.  Ihe  eonrt  over- 
ruled the  demurrer,  and  permitted  the  peti- 
tioner to  Introduce  testimony,  over  tbe  objec- 
tions of  the  appellants,  showing  the  mistake 
In  drafting  tbe  mortgage.  The  twtlmony 
baTlng  Iwen  conclusive  as  to  tbe  mistake, 
tbe  court  entered  a  decree  reforming  the 
mortgage,  and  allowing  the  appellee  tbe  pro- 
ceeds of  the  sale  of  the  cattle  which  the  mort- 
gage, when  BO  reformed.  Included.  The  ad- 
mission of  this  testimony  and  the  entering  of 
tbla  decree  are  the  only  errors  astfgned  by 
the  appellants.  To  sustain  their  contention. 
'  aK>ellants  quote  the  following  from  Mr.  Cob- 
bey's  work  on  Chattel  Mortgages:  "The  de- 
scription Itself  is  conclusive  as  to  what  It  is. 
(Outside  evidence  is  only  admissible  to  apply 
the  description  to  the  proper  articles.  The 
mortgage  Itself  is  tbe  only  competent  evi- 
dence of  the  contract  between  the  mortgagor 
and  the  mortgagee,  and  shows  the  particular 
property  covered  by  It  It  is  competent  to 
prove  that  the  property  In  question  is  tbe 
identical  property,  but  not  to  go  furth^  than 
this.  An  understanding  between  tbe  par- 
ties that  certain  after-acquired  property 
should  be  embraced  in  thb  mortgage  is  only 
good  between  the  parties.  As  to  third  par- 
ties, who  have  acquired  an  Interest  before 
the  mortgagee  has  taken  possession  of  the 
new  property,  it  la  the  same  as  if  there 
was  DO  understanding.  Tbe  recitals  of  the 
mortgage  must  govern.  Parol  evidence  Is 
permissible  to  aid—not  to  make—a  descrtpticm 
in  a  chattel  mortgage.  It  Is  only  when  the 
mortgage  suggests  Inquiry  which  will  result 
In  identification  of  tbe  property  that  parol 
evidence  Is  competent  to  point  out  and  Iden- 
tify It  There  can  be  ne  substitution  of  other 
property  which  will  be  bound  by  the  agree- 
ment Thus,  where  a  mortgage  was  made 
of  one  borse,  tbe  mortgagor  at  that  time 
owned  a  sorrel  horse,  which,  with  the  consent 
of  the  mortgagee,  he  exchanged  for  a  bay 
horse.  Held,  that  the  record  Imparted  a  no- 
tice of  a  lien  upon  the  first,  and  not  upon  tbe 
aecond.  horse;  tta,  upon  inquiry,  a  person 


would  have  found  that  flie  mortgagor  then 
owned  tbe  sorrel  horse,  and  not  the  bay 
horse.  And  tbe  description  cannot  be  en- 
larged, so  aa  to  cover  property  not  fairly 
within  Ita  scope,  because  It  refers  to  a  sched- 
nle  attactaed,  which  adiednle.  bealdea  par- 
tlculariy  descrlUiv  the  propoty  referred  to 
In  tbe  uKHTtgage  aa  ma^lneiy  and  flxtmcs. 
also  described  a  stock  In  trade  of  brass  and 
Iron  ware."  See  1  Cobb^,  Ghat  Mortg.  p 
184,  I  168,  and  caaea  cited.  The  law  aa  laid 
down  In  this  section  tnm  Mr.  Cobbey*s  wocfc 
on  Chattel  Mortgagaa  la  nnqnesdonably  cor- 
rect In  all  cases  where  the  mortgage  is  intro- 
duced In  evidence,  in  a  proceeding  to  fore- 
close It,  or  for  the  piupose  of  provlnK  Ita  cwi- 
tenta.  But  the  role  la  otherwise  in  &  pro- 
ceeding in  equity  to  refram  a  contimct  or 
mwtgage  so  aa  to  make  It  egress  the  Inten- 
tion of  the  parties  who  executed  it  at  tbp 
time  It  was  executed.  Courto  of  equity  bavr 
not  healtated  to  entertain  Jurladlctlim  to  re- 
form all  contracts  where  there  has  been  an 
Innocent  omission  or  Insertion  of  a  material 
Btlpulation,  contrary  to  the  Intention  of  botb 
parties,  and  under  a  mutual  mistake.  1 
Story,  Eq.  Jur.  }{  154,  155.  In  swb  caae  pa- 
rol evidence  must,  of  necessity,  be  recetved: 
otherwise,  no  relief  could  be  obtained.  In 
caae  of  written  Instruments,  the  relief  will 
be  granted  only  where  there  is  a  ^atai  mis- 
take, clearly  made  out  by  satisfactory  proof. 
Id.  8  157.  But.  In  all  cases  of  mlstokea  bi 
written  Instruments,  equity  will  Interfere  on 
ly  as  t)etween  the  original  parties,  or  those 
claiming  under  tbem  to  privity,  such  aa  per 
sonal  representatives,  heirs,  devisees,  leg- 
atees. SBSlgnees,  voluntary  grantees,  or  Judjt 
ment  creditors  or  purchasers  from  them  with 
notice  of  the  facts.  Id.  i  ICS.  As  agalnsi 
bona  fide  purchasers  for  valuable  cwisidera- 
tion  without  notice,  courts  of  equity  will 
grant  no  relief.  Id.  S  166.  In  the  case  at 
bar  it  was  clearly  established,  by  satisfactory 
proof,  that  there  was  a  mistake  in  the  de- 
scription of  the  cattle  covered  by  tbe  mort- 
gage. It  Is  also  conclusive  shown  that  tbe 
court  reformed  the  mortgage,  so  as  to  make 
it  express  the  totentlons  of  the  parties  who 
executed  It  We  are  therefore  of  the  c^lnlon 
that  i>aroi  evidence  was  admlssll)ie  to  this  case, 
and  that  the  court  had  the  right  to  reform 
the  mortgage,  so  as  to  make  It  express  the 
totentlons  of  the  parties  to  it 

The  further  question,  however,  arlsee  In  the 
case,  whether  the  rights  of  third  parties  have 
Intervened.  The  defendant,  B>Tne,  Is  ibe  as- 
signee of  Grayson  ifow.,  who  executed  the 
mortgage.  There  can  be  no  doubt  of  the  fact 
that  tbe  assignee  stands  in  the  place  of  Gray- 
son Bros.  He  takes  tbe  property  In  thla  case 
in  trust  for  the  benefit  of  their  creditors,  and 
In  order  to  execute  their  wishes  in  the  prem- 
ises. Swofford  Bros,  and  oUim,  who  arr 
made  defendants,  are  the  prtferred  credit- 
ors of  Grayson  Bros.  In  their  assignment  and 
claim  under  tbem.  Hence,  the  caae  at  bar  la 
between  the  original  partlea  to  the  mort^we'. 
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tlie  Ft  Smith  National  Buk  and  thoae  <dalm- 
Ing  under  Grayson  Bros.  In  ivlTity.  The  as- 
signee, Byrne,  and  the  preferred  creditors  of 
Grayson  Bros.,  Btand  In  Grayson  Bros.*  place, 
and  take  the  property  asslgced  sabject  to  all 
the  eqnlttes  that  might  be  urged  against  th» 
assignors.  They  are  not  In  the  position  of 
bona  fide  purchasers  for  value.  The  pre- 
ferred creditors  of  Grayson  Bros.,  by  their  ac- 
ceptance of  the  terms  of  the  assignment, 
acquired  no  greater  right  to  the  property  of 
the  assigaors  than  the  assignors  themselves 
bad.  They  took  only  tbat  which  the  assign- 
ors might  rightfully  grant,  and  subject  to  all 
the  equities  to  which  they  were  subject  The 
preferred  creditors  bad  not  advanced  any 
money  or  credit  upon  the  faith  of  the  descrl];>- 
tlon  of  the  property  as  It  stood  in  the  mort- 
gage before  It  was  reformed.  They  cannot 
claim  any  loss  or  extension  of  credit  on  ac- 
count of  the  reforming  of  the  mortgoge. 
They  would  undoubtedly  have  accepted  the 
benefits  of  their  preference  as  creditors  If  the 
mortgage  had  been  reformed  before  the  as- 
signment. The  acceptance  of  the  assignment 
certainly  put  them  in  no  worse  position  than 
they  would  have  been  if  they  had  refused  to 
take  under  it  Whether  the  mortgage  was 
reformed,  (h*  In  Its  original  form,  could  not 
have  Influenced  their  acceptance  of  the  as- 
signment. They  were  preferred  as  credit- 
ors, and  were  to  be  paid  In  full  before  other 
creditors  could  participate.  Their  accept- 
ance was  an  agreement  to  take  all  they  could 
possibly  get,— all  they  were  In  law  or  equity 
entitled  to  take. 

Counsel  for  appellants  insist  that  the  appel- 
lee should  have  asserted  its  claim  to  the  cat- 
tle not  covered  by  the  mortgage  In  its  original 
form  at  the  time  the  assignment  was  made, 
or  before  the  appellantiit  accepted  the  pref- 
erence given  them;  that  appf^Uee  kupw  the 
defect  in  the  mortgage  at  the  time  of  thp  as- 
signment, and  that  it  should  tlien  nave  as- 
serted Its  claim,  and  made  known  its  rights; 
and,  not  then  having  assertea  its  rights,  it 
1b  now,  after  other  rights  have  intervened, 
estomied  from  so  doing.  An  examination  of 
the  testimony  In  the  case  will  disclose  the 
fact  that  the  assignee  was  not  guilty  of  any 
laches  in  the  matter.  The  president  of  the 
Ft.  Smith  Bank,  the  appellee,  testified  that  he 
told  Mr.  Byrne,  the  assignee,  In  the  first  and 
only  conversation  he  ever  had  with  him,  his 
(the  president's)  understanding  of  the  mat- 
ter.  Mr.  Byrne  testified  that,  when  he  roimd- 
ed  up  and  sold  the  cattle,  which  was  in  May, 
180G  (the  assignment  having  been  made  in 
December,  1895),  he  sent  a  copy  of  the  re- 
port of  sales  to  the  appellee.  This  report 
showed  the  brands  of  the  cattle,  and  how 
much  the  cattle  of  each  particular  brand 
brought  He  was  not  notified,  until  after  the 
sale,  that  the  appellee  claimed  more  of  the 
cattie  than  were  covered  by  the  terms  of  the 
original  mortgage.  But  appellee  Informed 
blm  that  it  reserved  all  its  rights,  and  Mr. 
Hatchings,  the  attorney  for  ajwelle^  told  him 


what  the  buik  cUmed.  It  seems  that  Uw 
appellee  had  no  means  of  ascertaining,  at 
the  time  of  the  making  of  the  assignment^ 
whether  the  number  ot  cattle  it  dalmed  wo* 
covered  by  the  mortgage  or  not  When  ttw- 
cattle  were  rounded  up  and  sold,  and  a  report 
of  sales  famished  to  appellee.  It  was  dlscor- 
ered  by  Mr.  Byrne  adtt  appellee  that  ther» 
was  a  mistake  somewhore,  and  the  assignee 
was  then  notified  that  the  bank  claimed  other 
cattle  than  those  mentioned  In  the  original 
mortgage.  The  petition  to  reform  the  mort* 
gage  was  filed  in  the  United  States  court  at 
Muskogee  on  June  26,  189(t.  On  the  IStb 
day  of  June,  10  days  previous  to  the  filing  of' 
appellee's  petition,  Mr.  Byrne,  the  assignee^ 
filed  his  report  in  court  of  the  sale  of  the  cat- 
tie.  In  this  report  he  stated  that  the  Ft 
Smith  Bank  hod  a  mortgage  on  500  head  of 
cattie,  to  secure  Its  claim  of  $4,000,  but  that  he 
could  find  only  "1<V1  head  of  cattle  of  the 
ages  and  brands  said  mortgage  covered,  and 
that,  at  the  prices  said  cattle  were  sold  for, 
the  164  head  covered  by  said  mortgage  only 
brought  ?2,901."  This  was  the  first,  authen- 
tic Information  that  the  appellee  could  have 
obtained.  If  the  104  head  of  catUe  mentioned 
had  brought  a  sum  sufiiclent  to  pay  off  the 
bank's  demand,  there  would  have  been  no^ 
necessity  for  reforming  the  mortgage,  even 
if  the  descriptions  were  erroneous.  The 
bank,  having  learned  all  the  facts,  at  once 
filed  Its  petition  In  court  to  reform  the  mort- 
gage. We  cannot  see  wherein  the  bank  could 
have  acted  more  promptly  than  it  did. 

Entertaining  these  views,  we  are  of  the- 
opinion  that  there  Is  no  error  disclosed  by  the 
record  In  this  case.   It  Is  therefore  affirmed. 

OLArit>N,  mOMAS^  and  TOWNSBND. 
JJ.,  concur. 


WALKEB  et  aL  v.  STILSOX  «t  ol. 

(Conrt  of  Appeals  of  Indian  Territory.    Jan.  B. 
1BB8.) 
Gvn>BN08  — Hbibsjlt. 
In  an  action  against  a  carrier  for  failnre  to- 
fnmish  cars,  as  agreed.  In  time  to  have  cattle 
shipped  therein  arrive  at  stock  yards  in  St 
Louis  by  a  certain  date,  by  reason  of  which 
the  cattle  were  necessarily  shipped  to  Chicago, 
evidence  by  plaintiff,  not  present  in  either  city, 
as  to  conditions  in  such  places  which  mkde  the 
shipment  to  Chicago  necessai7,  the  fact  of  such 
shipment  and  the  cost  of  It,  was  inadmissible^ 
as  hearsay  evldenee. 

Appeal  from  the  United  States  conrt  for 
the  Northern  district  of  the  Indian  Territory; 
before  Chief  Justice  WUllam  M.  Springer* 
April  18, 1896. 

Action  by  Stilson,  Case,  Thorp,  Bybnm  A 
Co.  against  Aldace  P.  Walker  and  anottier,  as 
receivers  of  the  St  Louis  ft  Santa  F«  Rail- 
way Company.  From  a  Judgment  for  idalur 
tiffs,  defendants  appeal.  Reversed  and  re- 
manded. 

This  was  an  action  brought  by  the  appel- 
lees (the  platntlfTs  below)  acalnst  the  ap- 
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peUants  (the  defsndants  b«low)  for  damageB 
for  refusal  to  Bhip  certain  cattle  from  Gatoou, 
Ind.  T.  The  plaintiffs  alleged  in  tbetr  com- 
plaint that  on  or  about  the  10th  day  ol  July, 
18&4,  the  defCTidanta  had  poBsessIon  and  con- 
trol of,  and,  through  their  agents,  serrants, 
and  emidoyda,  operated,  tbe  St.  Loals  &  San 
Fnuicisco  Railway  dtunpany,  together  with 
Its  tracfcB,  cava,  locpmoUvea,  and  other  ap- 
purtenances, and  were  comnKHi  carriers  of 
ttre  Btodc  and  goods  for  hire  from  ttie  town 
at  Catoosa,  Ind.  t.,  to  St  Lonls,  Mo^,  and 
tram  said  St  Loida,  Mo.,  tbrongh  Its  con- 
nscthig  and  forwarding  lines,  to  East  St 
LonlB,  in  the  state  of  XQlnots;  that  on  or 
about  the  Sth  day  of  July.  1884,  the  dtfend- 
ants  assumed  and  CQntracted,a8  such  common 
earrim,  to  furnish  and  avpfiy  at  the  town  of 
Oatoosa,  ind.  T.,  a  station  on  the  line  of  said 
railway,  to  said  plaintiffs,  on  the  10th  day  of 
said  July,  1894,  12  cattle  cats,  snlial>le  and 
proper  for  the  transportation  of  cattle,  which 
said  cars,  when  loaded  with  cattle,  were  to 
be  txaasporfeed  fnmi  said  station  of  Catoosa. 
Ind.  T.^  to  the  National  Stock  Tarda,  at  Bast 
at  I^oulB,  In  the  state  of  IlUnols.  Tbey  al- 
lege fnrtber  ttiat  the  defendants  were  in- 
formed and  knew  Out  said  cattle  were  being 
shipped  for  market  and  that  tbe  cars  t<a 
Oielr  shlionent  were  to  be  deUvered  uid  toad- 
ed  at  said  station  In  time,  If  possible,  for  the 
market  of  tee  following  day,  and  at  least  for 
the  early  maritet  of  tbe  12th  day  of  July,  18M. 
PlalntUb  further  allege  that  th^  delivered 
on  the  said  10th  day  of  July,  1881,  288  head 
of-  beef  cattle,  and  {Aaoed  tbe  same  In  tbe 
ifto<!k  yards  of  said  defndanta  at  tfartr  said 
Htatloa,  divided  Into  ag^-load  lots,  as  Erect- 
ed by  the  agent  of  said  defeodants,  wlio  so 
directed  that  tbe^  might  be  ready  for  load* 
ing  on  said  lOtta  day  of  July.  1881.  They 
fnrthw  allege  that  although  said  cars  were 
there,  sufficient  and  ready  for  loading  said 
cattla,  said  defendants  negUgantly,  and  con- 
trary to  their  duty  In  tbe  premises,  faUad 
and  refused  to  permit  plaintiffs  to  load  their 
cattle  Into  said  cars,  or  to  transport  them 
from  aald  station  of  Catoosa,  Ind.  nor 
were  said  cattle  loaded  upon  said  cars  and 
started  from  the  said  statttm  of  Catoosa,  Ind. 
T.,  until  early  on  the  foDowhig  moirDing  of 
July  llth.  They  farther  allege  tiian  In  oon- 
ttequence  of  such  delay  and  n«;Ugence  on  the 
[>art  of  sold  defendants,  said  cattle  did  not 
arrive  at  the  Xational  Stock  Yards  nntll 
about  10  o'clock  on  ttie  morning  of  July  12, 
1894.  at  which  time  the  market  at  said  place 
Uad  closed,  owing  to  the  butchers'  strike  in 
tlie  city  of  Chicago,  In  the  state  of  IlUnols. 
Tbey  further  allege  that  If  the  cattle  had 
been  loaded  on  the  morning  of  the  Uth  of 
July,  and  had  been  run  through  to  the  Na- 
tional Stock  Yards  witliln  tbe  usual  time,  they 
would  have  reached  the  same  by  7  o'clock 
of  tbe  following  day,  and  In  ample  time  for 
the  early  market  of  aald  day.  Tbey  further 
allege  that  owing  to  the  falhire  of  the  de- 
fendants to  deliver  said  eatfle  In  time  tac 


the  eariy  market  of  tbe  12th  of  July,  said  cat- 
tle could  not  be  sold  at  all  at  the  National 
Stock  Yards,  In  Bast  St  Louis,  In  tbe  state 
of  lUlnolB,  knowledge  of  whitA  strike  was 
communicated  from  Chicago  to  tbe  National 
Stock  Yards,  at  Bast  St  Louts,  tak  tbe  state 
of  Illinois,  at  about  10  o*<dock  on  the  said 
J2tb  day  of  July,  1884,  and  said  cattle  had 
to  be  supped  on  to  cailcago  tor  s^e,  and 
were  sold  on  said  maAet  on  the  16th  day  of 
July,  1884,  at  which  time  tbe  market  price 
of  said  cattle  had  greatly  declined,  and  said 
cattle  bad  greatly  diminished  In  weight  by 
which  decline  In  martat  lurloe  and  great 
shrinkage  hi  weight  these  platotUBi  have  been 
greatly  damaged,  In  tbe  som  of  9l.870.4S. 
They  further  allege  that  In  consequenoe  of 
belQK  eompdied  to  bold  said  cattle  over,  and 
to  reahlp  them  to  the  Chicago  market  Otcy 
were  compelled  to  pay  out  money  for  feeding 
and  care  of  said  catae  which  iher  wooH  not 
have  otherwise  had  to  do,  as  weB  as  extra 
fireil^t  for  tb^  cwveyance  to  Uie  aakl  Gbt- 
eago  mariwt  Wherefon  ttiey  aaked  for 
Judgment  for  (2,170.43  and  costs  of  salt  Oa 
the  IMb  day  of  S^itsmbw,  uns.  defendants 
filed  an  answer,  and  <m  tbe  4Cb  day  of 
February,  18B6,  filed  an  amended  answer,  to 
the  complaint  of  the  plaintiffs.  In  whleta  de- 
fendants  deny  that  they  were  on  tbe  10th  day 
of  July,  1884,  coomion  carrlecs  between  St 
Louis,  Mo.,  through  asy  eonneetlng  and  for- 
wardtaig  lines,  to  East  St  XjouIs,  In  tbe  state 
of  nilnoiB.  Deny  tbat  tta^  contracted  on  the 
8th  day  of  July,  1884,  to  fmnlsb  ears  to  be 
loaded  with  cattle  to  be  transported  fresa 
Catoosa,  Ind.  T..  to  tbe  National  Stodt  Yards, 
at  East  St  Loi^,  la  tbe  state  of  nUnels. 
Deny  that  they  were  infenned  and  kttew  that 
said  cattle  wwe  bdng  sMpped  for  noacket  or 
that  said  cattle  wwe  to  be  d^vervd  and 
loaded  in  *lme  toe  the  market  of  the  next  day. 
or  the  eat  ly  mart«t  of  the  12tb  of  Joly,  tSH. 
Defendaiite  deny  tbat  they  failed  and  refteed 
to  permrt  ^ahrttffs  to  load  saM  cattle.  Deny 
that  tbey  were  gidlty  of  any  n^Hsence  wVMk 
delayed  tbe  arrival  of  said  cattle  at  tbe  Na- 
ttonal  Stock  Yards,  at  Baat  St  Loula,  la  the 
state  of  nunols,  untO  about  10  tf*eleelt  «d  the 
morning  of  tbe  12th  day  of  July.  1884.  De- 
ny that  tb^  are  liable  for  any  damage  owlag 
to  the  butchers*  strike  tn  the  dty  of  Chtcago 
In  the  state  of  Illinois.  Deny  tbat  they  wen 
guilty  of  any  negftgenee  whatever  on  ac- 
count of  the  nonarrlvti  of  said  cattle  at  tbe 
National  Stock  Yards,  at  East  St  Lonls,  In 
tbe  state  of  BHuois.  Deny  that  there  was 
any  agreement  or  understondlng  between  said 
plaintiffs  and  defeodante  toat  the  cattle 
should  arrive  at  the  Nattonal  Stock  Yanta, 
at  East  St  Louis,  In  the  state  ot  lUlnols.  tfj 
7  o'dock  on  the  12th  day  of  July,  1894.  and 
In  ample  time  tor  the  market  of  that  day. 
Deny  that  aald  cattle  could  not  be  sold  at  all 
at  the  National  Stock  Yards,  at  East  St 
Lonls,  In  the  state  of  Hllnols,  on  said  market 
Deny  that  tbey  are  hi  any  wise  reeponstote  to 
said  plalntlfFs  on  account  of  said  atrlke  In 
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the  clt7  of  GhlcacD  and  itite  of  Illinois, 
knowledge  of  whk^  wu  communicated  to  tlie 
National  Stock  Yarda,  at  East  St.  Lonis.  la 
the  atate  of  lUlnola,  about  10  o'clock  on  the 
momlBS  of  said  12th  6aj  of  Julr.  18&4.  Far- 
ther deny  that  said  cattle  bad  to  be  shipped 
to  <^cagD  for  sale,  and  were  sold  on  said 
market  on  the  16th  6aj  of  Jnly,  ISSH.  Fur- 
ther denr  that  the  market  price  for  said  cat- 
tle ba4  greatly  declined,  and  that  said  cattle 
had  greatly  diminished  In  weight  and  further 
deny  that  said  plaintiffs  hare  been  damaged 
In  any  sua  wbaterer  for  which  the  defend- 
ants are  responatble.  They  deny  that  their 
agest  at  Catoosa,  lad.  T..  had  any  right  or 
autbortty  to  bind  tJiese  defendants  for  the 
dellvexy  of  the  cars,  or  the  transportation  of 
amid  lire  stock  to  the  Xatlonal  3to<*  Yards,  at 
Bant  SL  Lonia^  la  the  state  of  IlUnols.  And 
for  a  further  defense  the  defendants  aver 
that  there  was  a  strike  of  railroad  employfts 
In  the  dty  of  8t  Louis  npon  the  lines -sf  con- 
necttag  cairlera  at  St.  Louis,  ov«  which 
Uses  said  cattle  would  hare  to  be  transport- 
ed to  reach  said  National  Stock  Yards,  at  E!ast 
St.  Louis,  in  the  state  of  lUinols;  that  said 
t^tntlffs  w«'e  fully  advised  of  said  strike, 
and  furtho'  advised  on  the  10th  day  of  July, 
1S01»  that  the  said  Missouri  Padftc  Railway 
Oonquuiy,  oo  account  of  said  strike,  had  no 
crews  on  Its  lines  la  the  dty  of  St.  Lonla, 
lie,  to  haadte  any  care  of  freight  therenpon 
between  the  bova  of  7  p.  m.  and  7  a.  m.  at 
aald  rime,  and  had  given  notice  that  no  frel^t 
would  Iff  oonld  be  handled  between  said 
boors.  And  farther  aver  that  the  end  of  Its 
line  at  St.  Louis  la  at  Cbontean  avenue,  In 
St.  Lools,  and  that  at  the  said  time  tte  only 
eonaeetlng  carrier  which  eonld  baadte  the 
aaU  cars  ol  dtf  endaots  was  the  said  Mlaaonri 
PsGlfle  Railway  Compui^,  and  that  In  orter 
to  cotqtlete  the  carriage  of  any  live  stock  to 
the  National  ntoA  Yards,  at  JSast  St.  Lools, 
In  the  state  of  Illinois,  said  ttre  stock  nust  be 
deltvered  to  the  said  Mlssonrl  Pactfie  Rail- 
way Oompany,  and  then  to  the  Terminal 
RallcMd  Association  of  St  Lonla,  a 'common 
curler  by  rail,  irtileh  handles  all  frel^t  frmn 
Twelfth  street  on  the  Ihn  of  the  Hlseonrl 
Padflc  Railway  Oompany,  in  St.  Louis,  to  the 
Nattonal  Stock  Tarda,  at  Bast  St  Lonls,  hi 
the  Btato  of  nilaels;  that  saM  defendaata  had 
DO  ctmtral  over  said  striking  switchmen  or 
railroad  enqiloyAB  of  aald  Mlssonrl  PacMIc 
Railway  Oompany,  nor  any  control  over  the 
striking  employte  of  said  Terminal  Railroad 
Association  of  St  TjooIs.  which  compaalea 
oonld  not  handle  any  freight  at  alght  or  be- 
tween 7  dock  p.  m.  and  7  o'clodi  a.  m..  on 
aeeonat  of  a  strUn  on  thdr  Unea  at  the  time 
menthmed  In  plalntUV  ntmplalnt  They  far- 
ther aver  that  said  cattle  arrived  at  the 
tetmlnoa  of  their  line  in  the  city  at  ^  Lools 
at  6:20  a.  m.  on  the  morning  of  July  12. 1894; 
that  these  defmdants  promptly  notified  the 
Mlssonrl  Padflc  Rallvay  Oompany  and  the 
Ttarmlnal  Railroad  Assodation  of  St.  Lonla 
of  the  arrival  of  said  eara  of  stodc  to  bs  tnuis- 
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ported  over  tbetr  lines  te  the  National  Stodc 
Yards,  at  East  St  Ix>uls,  hi  the  state  of  Illi- 
nots.  Aod  aver  that  these  cattle  were  trans- 
ported over  defendants'  Uue  without  any  neg- 
ligence or  delay.  Further  aver  that  the  plalu- 
ttffs  were  daly  informed  about  the  strikes  on 
the  lines  connecting  with  the  defendants. 
They  further  aver  that  a  written  and  printed 
contract  was  entered  into  between  plaintiffs 
and  these  defendants,  for  aud  by  the  terms 
of  which,  only,  were  the  cattle  to  be  trans- 
ported; that  said  written  contract  provided 
that  said  cattle  were  not  to  be  shipped  within 
any  specifle  time,  nor  delivered  at  the  desti- 
nation at  any  particular  hour,  nor  In  seascn 
for  any  particular  maiket.  Ry  the  terms  of 
said  cwtract  the  defendants  were  exempted 
from  liability  on  acconnt  of  km  caused  by 
any  mobs,  strike,  or  lureatraed  or  actual 
violence,  and  all  liability  of  these  defend- 
ants absolutely  ceased  and  terminated  upon 
delivery  by  them  of  said  cars  of  cattle  to 
their  CMnectIng  carriers,  and  that  each  car- 
rier was  only  liable  for  such  damage  ss  was 
caused  by  Ita  own  ne^lgence  on  Its  own  line 
of  railway.  Defendants  deny  that  the-  agent 
of  defendants  at  Catoosa,  Ind.  T..  had  any 
authwlty  to  make  any  contract  for  the  car- 
riage of  said  cattle  by  defendants  from  Ca- 
toosa. Ind.  T.,  to  the  National  Stock  Yards,  at 
Kast  St.  IjmJa,  In  the  state  of  Illinois,  unless 
tn  writing,  and  authorized  by  these  defend- 
ants, and  allege  that  aald  plaintiffs  were  folly 
aware  thawof;  and,  wlQi  other  avermmta 
set  ont  In  their  answer  as  natters  of  defense, 
they  deny  any  and  all  damage. 

On  the  2(ttb  day  of  Febrnary  the  case  was 
tried  before  a  Jivy,  and  under  the  Instruc- 
tions of  the  court  the  jury  returned  special 
llndbigB  as  followB:  Item  1,  difference  In 
market  prices  VB68;  Item  2,  shrinkage  in  ex- 
cess of  customary  shrinkage,  9154.4S;  Item 
8,  expenses  ot  reshlpment  to  Chicago,  9900; 
aakount,  91.432.40,— and  also  retnmed  a  gen- 
tksl-  verdict  for  aald  amount  of  91.482,46. 
On  the  14th  day  of  March.  1806,  the  defend- 
anta  moved  the  court  for  a  new  trial,  which 
was  evermled,  and  ]adgm«it  rendered  npon 
the  verdict  of  the  ]nry,  whereupon  the  de- 
fendants moved  In  arrestof  Judgment;  which 
said  motion  was  overruled  by  the  court 
whereupon  the  defmdanta  prayed  for  an 
appeal  to  this  court  with  leave  to  file  a  bill 
ct  exceptions;  and  afterwards,  on  the  8th 
day  of  Hay,  1806^  they  filed  in  the  office  of 
the  clerk  of  the  United  States  court  of  the 
Indian  Territory,  Northern  district  at  Vln- 
Ita,  their  bill  ot  exe^ions  In  said  canse. 
SaU  bill  of  exceptions  contains  the  evidence 
silbmltted  to  the  Jnry,  both  by  plalntlflls  uid 
dtfendante,  and  also  the  defendante*  request 
by  their  coonad  of  certoln  Instructions  to  be 
given  to  the  Jury,  which  requests  were  de- 
nied, and  the  court  instructed  the  Jury  as 
fdlows:  "GenUemm  of  the  Jury,  yon  are 
Inatructed  that  If  yon  believe  from  the  evi- 
dence that  plaintiffs  contracted  vrlth  defend- 
KOiuf  afem  at  Catoosa,  Indian  ^natltory.  that 
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defendantB  would  fnmlBh  cm  In  which  to 
ah^  cattle  at  a  tlnio  certain,  and  that  said 
agent  failed  to  receive  and-  ship  said  cattle  at 
the  time  agreed  upon,  and  that,  by  reason  of 
the  fallore  to  receive  and  ship  said  cattle, 
plalntlffB  were  damaged,  then  plahitlffs  are 
entitled  to  recover.  And,  in  determining 
whether  their  agent  bad  authority  to  make 
sDch  a  contract,  you  may  consider  the  na- 
ture of  the  business  Inbnsted  to  him,  aud 
the  coarse  of  business  pursued  by  the  de- 
femlants.  The  measure  of  damages  will  be 
the  difference  between  the  fair  market  value 
of  the  plalntlfls*  cattle  In  the  condition  they 
were  in  at  the  nearest  market  at  which  such 
cattle  could  have  been  sold  after  their  ar- 
rival at  their  desUnatlon,  East  St  Louis.  lU., 
and  their  fair  market  value  at  the  same 
place  had  they  arrived  at  the  time  they 
should  and  would  have  arrived  there  bad 
tbe  cars  been  furnished  according  to  the 
contract  between  plaintiffs  and  defendants. 
If  you  find  the  same  existed,  and  the  cattle 
carried  with  reasonable  care  and  diligence. 
You  may  further  take  into  consideration,  In 
estimating  the  damages,  the  actual  shrink- 
age, If  any,  caused  by  the  negligence  of  the 
defendants;  and  this  loss  is  to  be  determin- 
ed by  the  state  of  the  market  at  tbe  time 
said  cattle  might  have  arrived,  had  the 
plaintiffs  been  fumisbed  cars  pursuant  to 
(wntract,  if  such  contract  existed.  And  you 
must  further  take  into  consideration  the 
amount  plaintiffs  actually  got  for  their  cat- 
tle. But  It  Is  In  evidence  that  plaintiffs 
shipped  their  cattle  to  Chicago  for  sale,  and 
you  are  therefore  instructed  that  If  plain- 
tiffs, under  the  circumstances,  acted  as  an 
ordinarily  prudent  person  would  have  done 
under  similar  circumstances,  the  damage 
will  be  the  difference  between  market  value 
of  their  destination,  as  before  explained, 
and  what  they  sold  for,  together  with  their 
actual  shrinkage,  as  charged  before,  and 
the  additional  costs  piatntlffs  were  put  to  In 
payment  of  freight,  feed,  and  hand  hire.  A 
station  agent  of  a  railway  company  has  not, 
by  mere  reason  of  being  such  station  agent, 
and  authorized  as  such  to  receive  freight 
for  shipment,  and  Issue  bills  of  lading  there- 
for, the  authority  to  make  a  contract  and 
receive  and  ship  freight  to  points  beyond 
tbe  line  of  railway  for  which  he  is  agent; 
and  In  this  case,  before  you  would  be  au- 
thorized in  finding  that  the  defendants  had 
contracted  to  carry  tbe  cattle  of  plaintiffs 
to  a  destination  beyond  where  the  defend- 
ants' line  reached,  you  must  And  from  the 
evidence  that  the  defendants,  or  some  one 
thereto  anthorlzed  by  them,  made  sucl»  a 
contract  You  are  instructed  that  the  giv- 
ing of  a  through  rate  of  freight  by  a  sta 
tlon  agent  of  the  railway  company  does  not 
of  itself  evidence  a  contract  made  by  aucU 
agent,  or  by  the  company  he  represents,  to 
transport  the  cattle  over  a  connecting  line 
of  road  to  the  destination  to  which  the  rate 
la  fixed,  and  does  not  of  ItaeU  wU/au9  a 


contract  under  which  Uie  railway  company 
would  be  llaUe  for  the  acts  or  n^lgence  of 
the  connecttng  carriers,  or  any  loaa  tbat  oc- 
curred upon  such  omiiectlnf  Unea.  U  the 
Jury  find  from  the  erldence  that,  In  ordo-  to 
reach  the  point  to  wbldi  ]>lalntUV  cattle 
were  shipped.  It  was  necessary  for  nidi  cat- 
tle to  pass  over  another  or  other  lloea  of 
railway  than  the  one  operated  by  tbe  de- 
fendants, no  negligence  on  the  part  of  mcb 
other  line  or  lines.  If  there  waa  ai^.  mnild 
render  tbe  defmdanta  liable  f«-  damages.  In 
the  absence  of  an  eqiress  agreement  made 
<m  tiw  part  of  the  defendanta  atone  au- 
thorized Ageat  to  tranq;K>rt  tbe  cattle  to  the 
point  of  destination  within  a  glTOi  time. 
If  the  Jury  believe  from  tbe  erldence  that 
had  the  cattle  of  the  plaintiffs  been  loaded 
at  the  time  of  their  arrival  at  Catoosa,  and 
had  been  promptly  started  from  there  by 
the  defendants,  they  ^oold  not  have  reach- 
ed East  St  Louis  at  an  earlier  bonr  than 
they  did  reach  there,  then  the  pimintlffs 
could  not  recover  any  damages  for  the  time 
the  cattle  remained  at  Catoosa  waiting  to  be 
loaded.  Yon  are  further  Instructed  that  the 
usual  and  ordinary  shrinkage  whlA  cattle 
sustain  In  shipment  In  the  course  ot  tbelr 
transportation  from  Catoosa,  In  tbe  Indian 
Territory,  to  the  National  Stock  Yarda,  at 
East  St  Louis,  in  Illinois,  is  one  of  tbe  In- 
cidents of  said  shipment  and  that  under  no 
circumstances  are  defendants  reBponsilile 
for  such  ordinary,  usual,  and  customary 
shrinkage;  and,  before  yon  can  And  them 
liable  for  any  shrinkage.  It  must  be  for  the 
shrinkage  wlilch  was  caused  by  tbelr  ex- 
press negligence,  and  was  In  excess  of  the 
usual  and  customary  shrinkage  of  all  such 
classes  of  shipments.  If,  under  the  teatl- 
mdny  in  this  case,  and  Instructions  as  given 
you  by  the  court  you  should  find  that  then 
was  any  liability  on  the  part  of  the  defend- 
ants to  tbe  plalntlffih  It  would  be  your  duty 
to  ascertain  the  amount  of  the  damages  re- 
sulting; and  in  the  investigation  of  that 
question,  upon  that  portion  of  it  relating  to 
surlnkage,  it  would  be  your  duty  to  ascer^ 
tain  from  the  proof  what  If  any,  abrink^ce 
there  was,  directly  attributable  to  tbe  n^i- 
gence  of  these  defendants,  and  wbl^  If 
any,  of  It  occurred  between  the  time  the 
cattle  reached  Catoosa  and  the  time  they 
were  shipped,  and  what.  If  any,  of  It  thst 
was  directly  attributable  to  the  delay  in 
shipment  occurred  in  the  ordinary  course  of 
shipment  and  would  have  occurred,  as  shown 
by  the  testimony,  if  there  had  t>een  no  delay 
In  the  transportation  of  the  cattle;  and  In  tbls 
connection  you  may  consider  whether  there 
was  any  greater  shrlnlEage  of  these  cattle  by 
reason  of  their  remaining  In  the  yarda  from 
the  afternoon  of  the  10th  until  the  moralng 
of  the  nth,  before  they  were  loaded  and 
shipped,  than  would  have  occurred  bad  tbey 
been  loaded  promptly  upon  their  arrival  at 
Catoosa,  and  shipped  from  there  fmmedlate- 
I  I7  after  loading;  and  la  tbla  oonnacthm  con- 
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slder  all  Out  evidence  tending  to  show  the 
length  of  time  required  to  make  the  mn 
from  Catoosa  to  the  National  Stock  Tarda* 
and  any  testimony  tending  to  thaw  that,  had 
they  left  Catoosa  immediately  npon  being 
loaded,  they  would  have  been  delayed  by 
reason  of  labor  troablee  (a  strike  npon  the 
Mlsaonrt  Paclflc)  so  that  they  would  not 
have  reached  the  National  Stock  Yards  at 
an  earlier  time  than  they  did.  Under  the 
pleadings  In  this  case,  the  right  of  the  plain- 
tiffs to  recover  anything  rests  npon  their  be- 
ing able  to  prove  by  a  preponderance  of  the 
evidence  that  the  loss  claimed  to  have  been 
snffered  by  them,  if  the  proof  shows  you 
any  loss  was  suffered,  was  the  natural,  di- 
rect, proximate  result  of  some  negligence  on 
the  part  of  the  defendants.  The  court  in- 
Btmcts  the  Jury  that  if  you  find  for  plain- 
tiffs, you  will  state  in  your  verdict  the  items 
upon  which  you  have  computed  the  dam- 
ages, and  of  what  they  consist,  specifying 
eacb  item,  and  the  amount  allowed  under 
the  aame,  and  such  findings  shall  be  stated 
m  writing.  A  form  for  such  finding  Is  here- 
to attached:  'Stllson,  Case,  Thorp,  Rybum 
&  Co.  vs.  Recelren  St  L.  &  S.  F.  By.  Co. 
Special  Findings  of  Jury.  We,  the  Jury,  In 
estimating  the  damages  of  plaintiffs,  find  the 
damages  as  follows,  and  that  said  damages 
consist  of  the  following  Items,  and  the  dam- 
age to  each  of  the  said  items  is  as  follows: 

item  1,  difference  In  market  price,   ; 

Item  2,  shrinkage  In  excess   of  ordinary 

■brtaikage.  ;  Item  3,  expenses  of  reidiip- 

nent  to  Chicago,  *• 

I*  F.  Parker,  P.  L.  Soper,  and  O.  B.  Denl- 
•on,  for  appellants.  WUUam  T.  Hutchlngs 
and  Albert  Z.  BngUsh,  for  ^peUees. 

TOWNSEND,  J.  (after  stating  the  facts). 
Borne  quite  Intoestlng  qnestions  of  law  are 
presented  this  record,  as,  for  Instance, 
whether  the  local  agent  at  Catoosa  had  au- 
thority to  contract  for  delivery  of  the  cattle 
at  a  time  certain,  when  the  terminus  of  the 
shipment  was  b^ond  the  line  of  the  road 
operated  hgr  defendants;  whether  the  strike 
of  the  bntcfatfs  In  Chicago,  unknown  when 
the  atalpment  was  made,  should  have  been 
allowed  to  go  to  the  Jury  for  their  considera- 
tion In  estimating  the  amonnt  of  damages; 
wiietber  the  delay  caused  by  striking  em- 
ployes on  the  Missouri  Paclflc  and  St  IjouIs 
Terminal  lines  In  8t  Louis,  and  beyond  the 
terminus  of  defendants*  road,  could  bind  the 
defendants.  Besides  these  questions,  many 
others  are  presented  by  the  record,  and  the 
appellants  have  filed  81  specifications  of  er- 
ror. But  In  the  view  we  take  of  the  record, 
it  is  necessary  to  consider  only  the  fourth, 
fifth,  and  seventh  specifications  of  error, 
which  are  as  follows,  to  wit:  "(4)  That  the 
court  erred  in  permitting  the  witness  S.  M. 
Thorp  to  testify.  In  response  to  a  question  of 
plaintiffs'  counsel,  over  the  objection  of  the 
defendants  (which  said  objection  was  duly 


saved  by  an  exception),  as  to  the  price  the 
cattle  brought  in  Chicago.  <6)  That  the  court 
erred  In  permitting  the  witnw  S.  M.  Thorp  to 
testify,  In  response  to  a  question  of  plain- 
tiffs' cotmsel,  over  the  objection  of  the  de- 
fendants (which  said  objection  was  duly 
saved  by  an  exc^lon),  as  follows:  Q.  Did 
yon  ever  pay  anything,  Mr.  Thorp,  for  the  re- 
shlpment  of  the  cattle  from  Bast  St  Louis  to 
Chicago  r  "(7)  That  the  court  erred  In  p»- 
mlttlng  the  witness  S.  M.  Thorp  to  testis,  in 
response  to  a  question  1^  plaintiffs'  counsel, 
over  objection  of  defendants  (which  said  ob 
Jectlon  was  duly  saved  by  an  exception),  to 
the  fact  that  the  cattle  were  resblpped  from 
East  St  Louis  to  Chicago,  when  the  only 
source  of  information  of  witness  was  hear- 
say."  These  relate  wholly  to  the  admissibil- 
ity of  testimony,  and  we  have  copied  that 
part  of  the  testimony  of  B.  M.  Thorp  rdatlns 
to  these  Q>eclfi cations: 

"Q.  What  became  of  those  cattle.  Mr. 
Thorp?  A.  They  kept  them  there  until  the 
13th,  the  next  day,— the  14th  would  be  Sat- 
urday., Then  they  shipi>ed  them  to  Chicago 
for  sale.  Mr.  Soper:  Q.  Were  you  there? 
A.  No,  sir.  (Counsel  for  defendants  objects 
to  his  stating  what  t>ecame  of  the  cattle,  on 
the  ground  that  it  would  be  hearsay,  and 
moves  the  court  to  strike  out  his  answer  to 
the  question.)  Mr.  Hutchlngs:  It  will  be 
withdrawn.  Q.  What  became  of  those  cat- 
tle? A.  They  were  shipped  to  Chicago.  Q. 
How  do  you  know  the  cattie  were  shipped  to 
Chicago?  A.  I  received  the  returns  of  the 
sale  from  Oodalr,  Harding  &  Ce.  Q.  Have 
Godair,  Harding  ft  Co.  a  place  of  business  in 
Chicago?  A.  They  run  under  that  name,  and 
have  otUces  In  Chicago,  St.  Louis,  and  Kan- 
sas City.  Q.  Did  Godalr,  Harding  Sc  Co.  have 
the  authority,  express  or  Implied,  from  you, 
to  ship  those  cattie,  or  any  cattie,— or,  we  will 
say,  tdiose  cattle  from  East  St  Louis,— to  the 
C!hIcago  mai^et?  A.  It  Is  supposed  that  our 
commission  men  will  use  their  best  Judgment. 
Q.  In  what  event  do  you  Instruct  them  to 
ship  from  the  East  St  Louis  maricet  to  Chi- 
cago? A.  if  they  cannot  get  a  satisfactory 
price,  to  send  them  to  Chicago.  That  was 
the  general  understanding.  Q.  What  d^ 
those  cattle  bring  yon  In  Chicago,  per  hun- 
dredweight? (Counsel  for  the  defendants  ob- 
jects to  the  question  on  the  ground  that  It 
Is  not  the  best  evidence,  unless  the  witness 
was  present  If  he  had  a  commission  man, 
he  should  have  taken  his  deposition.  How 
does  he  know  but  wliat  this  commission  man 
sold  some  other  cattle?  I  object  to  what  his 
commission  man  ever  told  him  or  wrote  bim, 
as  being  incompetent  and  improper.)  The 
Court:  The  witness  has  stated  that  he  au- 
thorized his  commission  merchants  at  East 
St  Louis,  If  they  could  not  obtain  a  satisfac- 
tory price,  to  ship  the  cattle  to  Chicago.  Mr. 
Soper:  He  says  that  was  the  general  under- 
standing. The  Couri:  I  understood  bim  to 
say  that  be  authorized  them.  In  all  shipments, 
and  Inrindlng  this  shipment  it  tbe^  could  not 
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get  a  satlsfactoTy  prioe  in  Baat  St  Louis,  to 
aibip  to  Chicago.  Q.  Is  tbat  what  yon  aaid? 
A.  Yes,  sir.  Tbe  GanH:  And  that  he  was 
advised  by  his  commission  merc-banta  that 
they  were  shipped  to  Chicago,  and  that  he  got 
his  retnrns  from  the  commission  house  in 
Chicago.  The  objection  la  overruled.  (To 
which  action  of  the  court  In  so  ovemillng  said 
objection  the  eonnael  for  the  defendants  then 
and  there  duly  excepted.)  A.  $2.40.  Mr.  So- 
per:  We  move  to  strike  out  the  answer  on 
ttie  ground  tliat,  from  the  testimony  of  Mr. 
Thorp,  It  is  merely  hearsay,  and  Is  not  the 
best  evldeuce.  (Which  said  motion  to  strike 
ont  Is  hy  the  court  OTenuled.  To  which  ac- 
tSoB  of  the  conrt  In  so  overrollng  said  objec- 
tion or  motion  to  strike  out  tbe  counsel  for  the 
defendants  then  and  there  duly  excepted.) 
Q.  Did  yon  ever  pay  anything,  Mr.  Thorp,  tor 
the  reshlpment  of  the  cattle  from  East  St 
Louis  to  Chicago?  ((Jomiad  for  defendants 
objects  to  this  question  on  the  Kroand  that  It 
to  not  a  part  of  the  measure  of  damages  in 
this  case.  It  has  been  shown  that  the  cattle 
arrived  at  ISaat  St  Louis  on  the  12th  of  July. 
1894,  four  hours  befwe  the  market  closed; 
and  there  is  no  evidence  In  tbe  case  showing 
that  It  was  necessary  for  the  protection  of 
tbe  best  interests  of  the  plalntifTs  tbat  these 
cattle  should  be  transported  to  (Jhleago,  so 
as  to  charge  these  defendants  w!th  the  coat 
of  transportation  of  those  cattle  to  Glilcago. 
Nor  is  It  shown  that  they  might  not  have  been 
Mid  in  East  St  Louis  subsequent  to  that  day; 
It  already  being  In  evidence  tbat  there  was  a 
market  on  the  13th  day  of  July.  The 
Oonrt:  This  teBtlmony  wonU  be  irrelevant 
and  Incompetent  If  It  appeared  that  the  mar- 
bet  was  as  good  In  East  8t  Jjonlt,  ail  thli^ 
considered,  ar  It  was  In  Chicago,  and,  nnleas 
It  should  appear  by  subsequent  testimony 
that  that  fact  la  brouAtat  ont,  It  wlU  be  In- 
competent; but  it  may  be  submitted  at  Oils 
time,  assuming  tbat  It  will  be  made  relevant 
later  on.  Mr.  Hutchlngs:  It  has  been  proven 
that  these  cattle  were  left  with  Ae  commto- 
sion  merchanta  who  had  offices  In  Chicago, 
St.  IjouIs,  and  Kansas  City.  It  is  presumed 
that  they  were  acquainted  with  the  market 
Ad  that  th^  wonld  not  have  shipped  tiie 
cattle  to  Chicago  If  It  bad  not  been  for  the 
protection  of  tbe  Interests  ot  tbe  plaintiffs. 
I  hare  proven  that  the  maiicet  was  getting 
lower  all  the  time  In  St.  t«ul8.  Tbe  Court: 
The  court  Is  of  the  opinion  that  some  evi- 
dence should  be  introduced  by  tbe  plaintiffs 
to  show  that,  when  be  shipped  these  cattle 
to  Chicago,  he  could  have  done  better  with 
■them  there  than  anywhere  else.  Mr.  Hutcb- 
Ings:  I  have  shown  that  the  day  we  ar> 
rived  In  East  St.  Louis  the  market  was  com- 
pletely closed  down,  and  the  next  day  It  was 
still  lower,  it  Is  for  the  Jury  to  say  whether, 
■if  they  had  been  in  our  commission  man's 
place,  tiiey  would  have  sent  tbe  cattle  to  Chi- 
cago. Tbe  Conrt:  The  court  Is  of  the  opin- 
ion that  all  erldence  that  tends  to  show  tbe 
•eondltlon  of  tbe  market  may  go  to  tbe  Jury. 


Tbe  objection  to  ovemiled.  (To  vriileb  ae- 
tlim  of  the  conrt  In  bo  overruling  said  objec- 
tion tbe  counsel  for  the  defendants  thai  and 
there  duly  excepted.)  Q.  How  much  did  yoa 
pay,  Mr.  lliorp?  A.  $25S  addltlMial  expenses, 
and  $S7  for  the  extra  amount  of  feed.  Q. 
Ebctra  amonnt  of  feed?  A.  On  account  of 
the  delay  in  taking  our  cattle  to  (Alcago,  be 
had  to  buy  extra  feed.  Q.  Did  yon  have  to 
employ  a  man  to  accompany  the  cattle?  A. 
Yes.  sir.  Q.  How  much  did  you  jftts  him? 
A.  ^  Mr.  Soikt:  Were  you  tbere?  A.  No, 
sir.  Mr.  Hutchlngs:  g.  You  paid  for  It  did 
you?  A.  Yes.  sir.  Mr.  Si^er:  I  move  te 
strike  that  part  of  bto  testimony  out  Cor  the 
reason  tbat  It  Is  based  entirely  jxpoa  hear- 
say,  and  not  upon  facts  wltliln  Us  own 
knowledge.  Tbe  Court:  1  think  these  facts 
come  within  the  res  gestae  of  tbe  case.  The 
motion  to  strike  ont  to  overmled.  <To  which 
action  of  the  court  in  so  overruling  said  ob- 
Jectltm  to  strike  ont  tbe  counsel  for  the  de- 
fendants then  and  there  excepted.)  Q.  Mr. 
'Xliorp,  Uodalr,  Harding  ft  Go.  were  yonr  an* 
thorlzed  agents,  were  they?  A.  Yea,  sJr.  U. 
When  does  tbe  greatest  shrinkage  tn  cattle  oc- 
cur? A.  After  they  have  been  shipped  to  mar- 
ket, and  unloaded,  and  fed  and  watered,  then 
to  the  time  that  th^  are  In  tbe  beat  condi- 
tion to  go  on  the  market  As  soon  as  tbey 
have  liad  a  drink  of  water  and  been  fed  their 
bay.  then  they  are  in  the  tiest  condition  they 
win  ever  be  In.  They  don't  take  a  second 
fllL  After  the  first  fill,  then  there  la  a  gen- 
era!  decline  in  weight;  and.  If  tbey  go  any 
length  of  time,  there  is  quite  a  ahrlnkage; 
There  Is  a  shrinkage  In  the  pounds  of  Hesh. 
as  well  aa  tbe  c^al,  tbe  longw  th«y  are  de- 
layed." 

Gross  examination:  "Mr.  Soper:  Q.  As  a 
matter  of  fact  you  left  the  disposition  of 
your  cattle  entirely  wttb  your  omuntesloa 
man?  A.  We  have  to  do  so.  We  cannot  be 
on  tbe  market -onrsHveo.  Q.  Xon  know  none 
of  these  Cacts,  exc^  by  hearsay?  A.  I  have 
tbe  word  of  my  men.  Q.  I  mean,  jtm  bave 
been  informed  by  some  one?  A.  Yea.  sir. 
Q.  Ton  were  not  them  yoninelfT  A.  No, 
rir.  Q.  Whatever  was  done  was  done  by 
Oodair.  Harding  ft  Co.  without  eonaulting 
yon?  A.  They  bave  a  right  to  use  tteir  best 
Judgment  Q.  I  was  asking  sa  to  tbe  men 
In  tbe  case.  A.  Yes;  in  tua  case,  and  in  aB 
cases.  Q.  Ton  testified,  I  believe,  Mr.  Tborp. 
that  these  cattle  were  sold  In  Chicago  for 
92.40  per  hundredweight?  A.  Yes.  sir.  0- 
Tour  cattle  would  average  about  DOS 
pounds?  A.  W«  tboDgbt  so.  I  have  bete 
tbe  National  Live  Stock  Keporter.  published 
at  Bast  St  Loula,  for  July  IS,  18M.  which 
shows  tbe  market  at  Bast  8t  Louie  on  the 
aame  day  yon  sold  your  cattie  In  CAlcaga 
That  waa  tbe  day  on  whlcb  yon  sold  your 
cattle?  A.  Yes.  sir.  Q,  I  notice  here.  In  ref- 
erence to  tbe  Indian  and  Texas  steers,  as 
follows:  <24  steers.  KtS,  2)15:  20  steers.  91T. 
280;  21  steers.  SOB.  2m.'  Was  the  nuirfc«>t  la 
Chicago  any  blgber  tba&4t  was  In  Bast  Bt 
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IxmH  «n  tbat  dayl  A.  I  daart  know  tbat  I 
can  tell  yon.  Q.  Was  the  mubftt  ftn^  better 
ta  Chicago  on  that  day  than  It  was  at  Kast 
8t  Ixrais?  A.  I  don't  know." 

Redirect  earamlnatlon:  "Mr.  Hntchlngs:  Q. 
Hare  you  at  any  time  shice  had  any  couTer- 
■atlon  with  either  of  your  commission  men 
abont  the  shipment  of  thoie  cattle  from 
East  at  Lottie  to  Chicago?  A.  Yes,  sir.  Q. 
Has  either  of  them  personally  Informed  yon 
that  those  cattle  were  reshlpped  from  East 
8t  Lmila  to  ChlcagoY  (Counsel  for  the  de- 
fendants objects  to  the  question  on  the 
ground  that  It  Is  leading,  and  puts  the  lan- 
guage In  the  witness'  mouth,  whicb  objec- 
tion Is  by  tbe  court  sustained.)  Q.  How  do 
you  know  tbey  were  reshlpped  from  East 
St.  LooIb  to  Chicago?  (Objected  to  by  coun- 
sel for  the  defendants  on  the  ground  that  It 
Is  Incompetent  and  irreleraDt,  because  the 
witness  has  already  testified  that  be  was 
not  present,  which  objection  is  by  the  court 
ATerruled.  To  \rhlch  action  of  the  court  in 
BO  oTemiUng  said  objection,  counsel  for  the 
defendants  then  and  there  duly  excepted.) 
Q.  How  do  you  know  that  these  cattle  were 
reshlmted  from  East  8L  Louis  to  Chicago? 
A.  By  the  returns  that  1  have  received  from 
there.  Q.  Did  anybody  ever  personally  tell 
yon  so?  (Objected  to  by  the  counsel  for  the 
defendants  on  the  ground  that  It  !s  leading, 
which  objection  Is  by  the  court  overruled. 
To  which  action  of  the  court  in  so  omruling 
said  objection,  the  counsel  for  the  detaidants 
th«i  and  there  duly  OEcepted.) 

It  appears  that  Anderson,  who  went  to  St 
Louis  with  the  cattle,  arrived  there  at  about 
9  o'clock  a.  m.  of  July  12th.  and  that  he  left 
St  Louis  about  2  o'dock  p.  m.  of  that  day. 
What  became  of  those  cattle  after  that  is 
testified  to  by  no  witness  with  any  knowl- 
edf^e  of  the  facts.  Ail  that  Mr.  Thorp  tes- 
tified to  was  wholly  hearaay  testimony. 
Whether  the  cattle  could  have  been  sold  in 
i^st  St.  Louis,  whether  any  necessity  exist- 
ed to  ship  them  to  Chicago,  whether  they 
ever  were  shU>ped  to  Chicago,  Is  tesdOed  to 
by  no  one  wltb  any  knowledge  of  the  tacts. 
We  do  not  think  that  Mr.  Thorp  was  a  com- 
petent witness  to  these  facts,  and  his  testl- 
i^ny  riiould  hare  been  excluded  as  hearsay. 
We  do  not  think  damages  can  be  proven  by 
this  kind  of  testimony,  and  thcrafore  the 
ease  sfaonld  be  rerersed  and  remanded. 

CXiAYTON  and  THOMAS.  JJ..  eoncur. 


PEAT  T.  WESTBRN  TJNIOX  TBL.  CD. 
(Supreme  Cburt  of  Arkansas.  Jan.  8,  1806.) 
DahaoSs— Ue:>tal  ANOtTTBir.  . 
For  tnentfll  pain  and  flngnfsh  ntoue,  canned 
by  failure  to  deliver  telegram,  uoaccompBDied 
by  phj-sical  injury^  damagtw  are  not  recoverable 
at  law. 

Appeal  from  drcnlt  court,  Ureea  coont^; 
WUUam  B.  Cate^  Judge. 


Action  by  James  H.  Peay  against  tbe  West- 
ern Union  Tel^Tuph  Company.  From  a 
Judgment  tor  detendant,  plaindff  m^peals. 

Affirmed. 

Thl»  action  was  commenced  to  recover 
dnuiiijres  by  the  a[^Ilant  against  the  apprf- 
lee  for  a  failure  to  deliver  promptly  the  fol- 
lowing telegram,  sent  to  appellant,  at  Para- 
goii:d.  Ark.,  to  wit:  "Central  City,  Ky.  6—23 
—1894.  To  James  Peay,  City:  SalUe,  Dot, 
Saline  Smith,  and  Jim  Maddox  killed  in  ac- 
cident at  HcHenry  to-day.  Miidge  Smith 
seriously  Injured.  [Signed]  Ed  Batslll."  The 
comfrialnt  stated  that  tbe  telegram  was  re- 
ceived at  Paragould,  Aik.,  where  plaintiff  re- 
sided, at  d:lS  o'clock  p.  m.,  and  that  It  was 
not  delivered  until  8:10  o'clock  the  next  morn- 
ing; that,  if  it  had  been  promptly  ddlvered. 
the  plalntiflT  could  and  would  have  left  Parar 
gould  on  a  north-bound  train,  on  the  Cotton 
Belt  Railroad,  that  departed  thence  at  or 
about  8:30  a.  m.  of  said  morning,  and  wouM 
have  reached  HcHeniy,  Ky.,  in  time  to  have 
attended  the  funeral  of  the  persons  named  In 
tbe  triegram,  who  were  killed,  and  to  have 
admlniatered  to  the  wants  of  tbe  person  nam- 
ed therein  vho  was  Injured,  who,  the  com- 
plaint alle^d.  were  all  of  dose  kin  to  the 
plalntur.  The  complaint  further  alleged 
that,  by  reason  of  the  delay  la  ddlreringsald 
telegram,  he  could  not  leave  Paragould  on 
that  road  tHI  the  second  morning  succeeding 
the  day  of  tUe  receipt  of  the  telegram  1^  the 
company's  agent  at  Paragould.  or  arrlre  at 
McHenty,  Bry.,  until  aft^  the  burial  of  the 
relatives  of  his  who  had  been  killed  In  the  ae- 
rident  referred  to;  tbat,  Igr  reason  of  such 
delay  in  delivering  said  telegram,'be  was  de- 
prived of  the  on>ortnnlty  to  attend  the  burial 
of  his  dead  relatlTes.  or  to  administer  to  the 
wants  of  bis  rdattre  who  was  Injured;  that, 
by  reason  thereof,  he  suffered  great  mental 
anguish,  dlBappolntment.  and  grief,  and  was 
damaged  91.000.  A  general  demurrer  to  the 
complaint  was  sustained,  and  the  plaintiff 
declined  to  amend.  Judgment  was  rendered 
against  htm,  and  he  ai^>ealed  to  this  court 

Luna  &  Johnson  and  W.  C  Bodgers,  for  ap>- 
peUant  Rote.  Hemingway  &  Hose  and  Oto. 
H.  FearoQS,  for  appellee. 

HUGHES.  J.  (after  stating  tbe  factd).  Pre- 
termitting dlecQsslou  of  other  questions  in  the 
case,  we  proceed  to  consider  the  main  and 
most  important  question  Involved.  In  con- 
sidering this  question,  the  labor  of  the  court 
has  been  mlnlnrized  in  the  investigatton  at 
cases  by  tbe  full  and  excellent  briefs  of  coun- 
sel on  both  aides  of  the  question.  Tbe  quee* 
tlon  we  propose  to  consldw  Is  whether  or  not 
Injury  to  the  feelings,— anguish  and  pain  of 
mind,— unattandcd  physical  Injury,  oecn* 
sloned  by  the  breach  of  duty  on  the  part  of 
the  telegraph  company,  In  falling  to  deliver 
tbe  telegram  promptly,  can  be  regarded  as  an 
element  of  damages,  under  tbe  law.  Are 
damages  recoverable  at  law  tor  mental  as- 
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Kuisli,  caased  by  the  n^Ugent  omtaston  of 
duty  upon  the  part  of  the  telegraph  company, 
when  each  mental  angralsh  Is  Independent  ot 
and  nnaccompanled  by  physical  Injury  of 
any  kind?  Upon  this  question  tbe  deciriona 
of  the  courts  ot  laat  reaort  are  not  harnum- 

lOVB. 

While  there  Is  considerable  conflict  In  the 
adjudged  cases  upon  this  question,  we  are  of 
the  opinion  that  the  better  considered  cases 
are  against  the  right  of  recovery  for  mental 
pain  and  anguish,  unaccompanied  by  physi- 
cal Injury.  The  beet  cases  we  have  read 
which  so  hold  are  Chapman  v.  Telegraph  Co., 
88  Ga.  763,  15  S.  K.  901;  Telegraph  Co.  t. 
Rogers,  68  Miss.  748,  0  South.  823;  Francis  t. 
Telegraph  Co.  (Minn.)  69  N.  W.  1078;  Oonnell 
T.  Telegraph  Co.,  116  Mo.  34,  22  S.  W.  345. 
See,  also.  West  t.  Telegraph  Co..  89  Ean.  93, 
17  Pac-  807;  Russell  v.  Telegraph  Co.,  8  Dak. 
315,  19  N.  W.  408;  Butner  v.  Telegraph  Co. 
(Okl.)  37  Pac.  1087;  Summerfield  v.  Tele- 
graph Co.  (Wis.)  57  N.  W.  973;  Curtln  t. 
Telegraph  Co.  (Sup.)  42  N.  T.  Supp.  1100. 
The  first  case  in  this  country  of  whldi  we 
have  any  knowledge  that  held  damages  re- 
coveraUe  for  mental  anguish,  indepeoden*  ot 
physical  Injury,  Is  the  case  of  So  Relle  t. 
Telegraph  Co.,  56  Tei.  308,  decided  In  1881. 
Judge  Lumpkin,  In  his  able  discussion  of  this 
question  In  Chapman  v.  Telegraph  Go,,  says 
that  the  court  in  the  So  Belle  Case  "adopts  as 
law  a  bare  suggestion  made  by  the  text  writ- 
ers Shearman  and  Bedfleld,  In  their  work  on 
Ne^gence  (volume  2,  |  756);  and  that  the 
cases  referred  to  lu  tbe  opinion  were  actions 
for  physical  Injuries,  of  which  the  mental 
Hgony  forms  an  inseparable  component.  The 
decision  In  the  So  Relle  Case  Is  followed  In 
Texas  In  quite  a  number  of  other  cases,  and 
the  doctrine  seems  to  hare  Involved  that 
court  In  some  Inconsistencies  commented 
upon  in  Telegraph  Co.  v.  Rogers,  OS  Mlas. 
748,  9  South.  823.  This  doctrine,  which 
seems  to  have  had  Us  origin,  in  this  country. 
In  Texas,  has  been  followed  In  Beasley  v. 
Telegraph  Co.  (U.  S.  Cir.  Ct.  Tex.)  39  Fed. 
181;  Chapman  v.  Telegraph  Co.  (Ky.)  13  S. 
W.  880;  Young  v.  Telegraph  Co.,  107  N.  O. 
370,  11  S.  Ifi.  1044;  Wadsworth  v.  Telegraph 
Co.,  86  Tenn.  (!»5,  8  8.  W.  574;  Telegraph 
Co.  T.  Henderson.  89  Ala.  510,  7  South.  419; 
Reese  v.  Telegraph  Co.,  123  Ind.  294,  24  N. 
E.  163;  Thomp.  Electr.  t  378  et  seq.;  and 
In  Iowa,  in  Mentzer  v.  Telegraph  Co.,  62  N. 
W.  1.  In  case  of  Wadsworth  v.  Telegraph 
Co.,  86  Tenn.  696,  8  S.  W.  674,  Judge  Cald- 
well delivered  the  opinion  of  the  court,  aJid 
maintained  his  position  with  much  ability; 
but  we  are  of  the  opinion  tttat  the  very  able 
dissenting  opinion  Jn  that  case  by  Judge  I^es- 
ter  announces  the  correct  doctrine.  We  ad- 
here to  the  doctrine  announced  In  the  cases 
which  held  that  for  mental  pain  and  anguish 
alone,  unaccompanied  by  physical  injury, 
damages  are  not  recoverable  at  law.  We 
could  not  hope  to  add  anything  In  support 
of  this  view  to  the  able,  full,  and  dabnate 


discussion  ot  tUs  question  in  tlie  mmm  w* 
have  referred  to. 

It  Is  not  to  be  controverted  that  in  cnnet  of 
torts  that  produce  physical  Injur,  attended 
with  moktal  suffering,  the  mental  saBttims  I* 
an  element  of  damages,  recoverable  in  an  ac- 
tion at  law,  because  they  are  so  inttmatdy 
connected  as  to  make  separation  Impractica- 
ble. So,  also,  dama«ea  may  be  recovered  for 
torts  that  are  wlUful  and  calculated  to  Injnrr 
tbe  feelings,  but  only  In  aggravation  of  dam- 
ages, on  account  of  the  wanton  and  willful 
character  of  the  wrong  done;  but  no  action 
lies  for  injury  to  tbe  feelings  merely,  or  for 
mental  anguish  alone.  It  will  be  borne  In 
mind  that  the  damages  claimed  In  this  case 
are  alleged  to  have  been  caused  by  a  breach 
of  contract  In  a  majority  of  instances  the 
breach  of  a  contract  mer^y  causes  dlsap- 
pi^tment,  annoyance,  and  more  or  less  men- 
tal trouble  or  distress.  Bat  tt  wonld  be  an 
onwarranted  stretch  of  the  law.  In  our  oirin- 
lon,  to  hold  that,  for  mental  anguish  caused 
by  violation  of  a  contract  merely,  damages 
could  be  recovered  in  an  action  at  law.  We 
do  not  think  that  damages  for  mental  pain 
and  suffering  alone  can  be  measured  1^  any 
practical  or  Jnst  rule. 

It  Is  asked,  what  difference  can  there  be 
between  allowing  damages  for  mental  pain 
and  anguish  unattended  with  physical  wronr 
and  allowing  damages  for  pain  and  anguish 
resulting  from  irfiyslcaJ  Injory?  There  is  the 
difference  with  us  that  damages  tor  menial 
pain  and  anguish  caused  by  phystcnl  injury 
have  always  been  allowed  by  law,  vhSle  dam- 
ages for  mental  pain  and  anguish  nnatt^ided 
with  physical  injury  have  been  allowed  bj 
law  only  since  the  decision  of  the  So  Relle 
Oase,  in  18S1,  when  the  dedslon  of  tbe  Texas 
court  departed  from  the  doctrine  of  the  com- 
mon law,  which  we  think  sonnd,  and  an- 
nounced a  new  doctrine,  unsuiq»OTted  by  au- 
thority, as  we  bdleve,  of  any  weli-consldered 
case  before  it  While  we  do  not  want  to  be*» 
understood  as  clinging  to  Ideas  and  doctrines 
that  are  ancient,  because  they  are  ancim 
merely,  if  they  are  contrary  to  reason  and 
right,  yet  we  have  great  respect  tar  tbe  con- 
servatism of  the  law,  and  will  not  dei>art 
from  Its  long  and  well-settled  doctrines,  snp: 
ported  by  eminent  authority,  and  foonded  in 
reason  and  Justice.  Even  if  the  difference  in 
principle  between  sllowtng  damages  for  men- 
tal pain  and  anguish,  the  result  of  phjrslca] 
Injury,  and  dlsallotrlng  damages  for  such 
palh  and  anguish  unaccompanied  by  physical 
Injurj',  be  such  as  not  to  be  d^ned.— merely 
chlmerical,~this  is  no  reason  why  we  sbould 
say  that  damages  for  mental  anguish,  inde- 
pendent of  physical  injury,  should  be  allowed. 
No  statute  allows  them  la  sucdi  caa&  The 
common  law  does  not  allow  them.  and.  in 
our  opinion,  the  welfi^t  of  adjudication  is 
'against  the  right  of  recovery  In  stidi  cues. 
In  determining  a  principle  In  the  law  which 
In  Its  application,  at  least,  seems  to  be  new 
and  bnt  recntlj  tboo^t  oC  It  Is  highly  bn- 
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portant  to  cfmaldw  precedents,  and  U  Inti- 
mate, In  our  Tlew,  to  look  to  conseqaencea 
tbat  will  roilow  as  certainly  aa  night  follows 
tlie  day  from  the  recognition  of  a  doctrine 
tliat  wSl  affect  most  seriously  the  welfare  of 
the  people.  The  Intolerable  and  IntermlnaUe 
litigation  SQch  a  doctrine  wonld  foster  Is  be- 
yond the  reach  of  an  ordinary  Imagination. 

The  dedslons  of  the  state  courts  repndlat- 
Inff  tills  doctrine  find  support  In  the  decisions 
of  the  courts  In  England.  In  L^nch  v. 
Knight,  8  H.  !«.  Gas.  the  court  Miys: 
"Mental  pain  or  anxiety  the  law  cannot  value, 
and  does  not  pretend  to  redrMs,  when  the 
unlawful  act  causes  that  alone."  In  Allsop 
T.  Allsop,  fi  Hurt.  &  N.  5S4.  PoUock.  O.  B., 
said:  "We  ought  to  be  careful  not  to  Intro- 
duce a  new  element  of  damage,  recollecting 
to  what  a  large  class  of  actions  It  would  Ap- 
ply, and  what  a  dangerons  use  might  be 
made  of  It"  Id  Commissioners  v.  Coultas,  13 
App.  Caa.  22,  the  court  holdB  that  an  action 
cannot  be  maintained  for  mental  shock  unac- 
companied by  physical  injury.  This  seems 
to  be  the  settled  doctrine  of  the  courts  In 
Ekigland.  In  the  case  of  Railway  Co.  y.  Bar- 
ker, 33  Ark.  SSO,  Judge  English,  In  delivering 
the  opinion,  said:  "There  mast  be  a  loss  to 
the  daimant  that  Is  capatde  of  being  meas- 
ured by  a  i>ecnnlary  standard;  •  •  •  and 
mere  Injmy  to  the  feellngR  cannot  be  consid- 
ered." Pages  369  and  360.  He  said  this  la 
the  rule  In  England,  under  Lord  Campbell's 
act,  and  In  this  country,  under  similar  stat- 
utes. However,  the  predse  question  at  bar 
haa  not  been  decided  In  this  court  before  this. 
The  federal  courts  have  also  repudiated  the 
doctrine  that  an  action  can  be  maintained 
for  mental  pain  and  anguish  aot  accompa- 
nied with  pbysrlcal  Injury,  In  Telegraph  Go, 
V.  Wood,  8  0.  C.  A.  432,  57  Fed.  471;  Chase 
V.  Telegraph  Oo.,  44  Fed.  IS54;  Crawson 
Telegiaph  Co.,  47  Fed.  544;  Tyler  v.  Tele- 
graph Co.,  54  Fed.  634;  Kester  v.  Telegraph 
Co..  56  Fed.  608;  Gahan  v.  Tel^n*aph  Co., 
59  Fed.  433;  Cobb  v.  Telegraph  Co.  (Kan.;  not 
yet  published)  M  Fed.  — .  Only  one  federal 
court  In  Texas  has  followed  the  Texas  cases, 
as  far  as  wc  know.  In  Woods*  Mayne  on 
Damages,  at  page  75,  It  is  said:  "Mental 
anguish  of  Itsdf  has  never  been  treated  as 
an  Independent  ground  of  damages,  so  as  to 
enable  a  penon  to  maintain  an  action  for 
that  Injury  alone;  neither  has  insult  nor  con- 
tumely." Pierce  on  Railroads  says  (page 
302):  '*Mental  la  not  readily  distinguished 
from  physical  suffering.  Pain  of  mind,  when 
connected  with  bodily  Injury,  Is  the  subject 
of  damages;  but  It  must  be  so  connected  In 
onler  to  be  Included  in  the  estimate,  tmless 
the  Injury  Is  accompanied  by  circumstances 
of  malice,  insult,  or  Inhumanity.  See  Poll. 
Torts  (Enlarged  Am.  Bd.)  pp.  64-66,  and  note 
by  editor,  page  66;  2  Greenl  Ev.  267;  Fl^d. 
Dam.  M  26.  73;  28  Am.  &  Eng.  Enc.  Law,  p. 
862.  Several  of  the  recent  text  writers  have 
^ppmveA  the  docMne  of  the  Texas  courts, 
notably  Ttionvun  on^  Ble<^zlcltar  and  Sedg- 


wick on  Damages.  To  support  the  opinion 
in  the  So  ReUe  Case,  section  766  of  Shearman 
&  Bedflela  on  Negligence  Is  quoted  in  the 
opinion,  which  is  as  follows:  "In  case  of  de- 
lay or  total  failure  of  d^very  of  messages 
relating  to  matters  not  connected  with  busl- 
nees,  such  as  personal  or  domestic  matters, 
we  do  not  think  that  the  company  In  fault 
ought  to  escape  with  mere  nominal  dam- 
ages." This  may  be  true,  but,  if  so.  It  pre- 
sents a  question  for  the  action  of  the  l^s- 
Ifiture.  The  courts  do  not  make  law,  but  de- 
termine what  it  Is,  not  what  It  ought  to  be. 
At  furthest,  this  is  their  legitimate  province 
only.  After  tlie  fullest  argument  by  the 
learned  counsel  In  this  cause,  and  the  best 
considnation  we  hare  been  able  to  give  the 
question,  we  are  all  agreed  that  no  recovery 
can  be  had  at  law  for  damages  for  mental 
suffering  alleged  to  have  been  endured  In  this 
case,. no  physical  injury  having  been  alleged. 
Tlie  judgment  of  the  drcnlt  court  is  affirmed. 


WEIL  T.  ST.  LOUIS  S.  W,  RY.  00. 
(Supreme  Court  of  Arkansas.    Jan.  8^  18B6.) 
Railroads— FnisBTSKiHe  Horaas— Taui<— Qifss> 

TIONB  POK  JUBT. 

1.  A  railroad  company  Is  liable  for  frighten- 
ing horses  by  needlessly  blowing  the  locomotive 
whistle  in  the  street  of  a  populoiifi  city. 

2.  Whether  the  blowing  of  a  locomotive  whit- 
tle, that  frightened  plaintiff's  horses,  was  re- 
quired in  the  prudent  working  of  the  train,  is  a 
gaestion  for  the  jury. 

Appeal  from  circidt  court,  Jeffrawo  county; 
John  H.  ElUott,  Judge. 

Actlw  by  Max  Weil  against  tba  St  Louli 
Soothweston  Railway  Company.  Judgment 
for  defendant,  and  idalntlff  appeals.  Reversed. 

W.  P.  &  A.  B.  Grace  and  Irving  Reenberger, 
for  vpellant  Sam  H.  West  and  J.  U.  ft 
3.  Q.  Taylor,  fbr  appellee^  ^ 

BATTLE,  J.  Max  WeQ  sued  the  St.  Louis 
Southwestern  Railway  Company  to  recover 
damages  for  persMtal  Injuries.  The  defendant 
recovered  a  verdict  and  Judgment,  and  the 
plaintiff  appealed. 

A  part  of  the  track  of  appellee's  railway  Is 
located  on  and  along  a  public  street  In  the  dty 
of  Pine  Bluff,  In  this  state,  which  Is  known  as 
and  called  "Third  Avenue,"  and  Is  much 
traveled  by  persons,  and  by  vehicles  dravra  by 
horses.  On  the  21>th  of  June,  IS^Ji,  while  ap- 
pellee was  operating  its  railroad  along  this 
street,  appellant,  a  baker,  was  delivering  bread 
to  his  customers,  and  was  using  his  bwse  and 
dellv^  wagon  for  that  purpose.  He  drove 
Into  l^Ird  avenue,  and  stopped  his  horse  and 
wagon  near  the  sidewalk  between  AiftbntPH 
and  State  streets.  He  testified  that  while  seat- 
ed in  his  wagon,  at  this  time  and  place,  one 
of  appellee's  locomotives,  near  by  and  east 
of  him,  "blew  a  loud  blast  of  Its  whistle, 
*  *  *  and  this  was  immediately  answered 
by  a  Uaat  of  the  whistle  of  another  of  appet- 
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lee't  loccoiiotKM,  btiitoa  aad  west  oC  blm, 
and  on  the  same  sqoare,"  wUcb  ctuaed  his 
home  to  hid  away  aad  Berloosly  lolure  blm. 
He  teatifled  further  that  his  horse  wm  gentle, 
and  accustomed  to  see  locomotlTes  and  hear 
them  whistle;  that.  In  tbe  2^  years  In  which 
he  tutd  driT«i  her,  she  never  hod  been  fright- 
ened; tbat  the  sound  of  the  second  whistle 
was  peculiar  and  extraordinary;  that  he  had 
driven  along  Third  avenue  for  15  years,  and 
bad  never  before  beard  such  a  terrific  whistle; 
and  tbat,  though  the  street  is  frequently  crowd- 
ed with  vehicles,  his  was  the  only  wagon  on 
the  block  at  the  time,  and  there  was  noth- 
ing to  obstruct  the  View  of  it  by  the  oiglneer 
of  elth«-  locomotive.  The  testimony  oS  other 
witnesses  Is  In  conflict  with  bis,  as  to  th* 
sound  of  the  whistle,  bat  It  is  not  neeessai?  to 
set  it  out  in  this  oplnioD.  The  signals  were 
not  given  In  ofaedJaioe  to  any  statutMy  rtgola- 
tlon. 

The  court  gave  to  the  jury  three  Instmetlons, 
at  the  Instance  of  tbe  appellee,  to  each  of 
which  appellant  objected.  But  we  will  notice 
only  one  of  them,  as  the  teat  applied  to  It  will 
be  sufficient  to  determine  whether  tbe  others 
are  erroneous.  It  Is  as  follows: 

"Third.  Before  the  Jury  can  find  for  tbe 
plaintiff,  tbty  most  find  from  the  erldence  ttiat, 
when  the  en^neer  sounded  his  wblstl^  be 
knew  It  woald  caose  the  borw  to  take  frii^t. 
or  intended  to  frighten  tbe  bone,  m  was 
guilty  of  such  willfol  neglcot  of  WeUI  rtgbta. 
In  view  of  all  tbe  circumstances,  as  would 
Justify  them  In  fining  tbat  the  condoCf  of  tbe 
eoglneer  was  wlllfnl,  and  Intended  to  cause  in- 
jury. 

"And  If  Oey  find  tbat  the  engineer  dM  not 
know  tbat  tbe  horse  would  take  fright,  and 
did  not  Intend  to  cause  Injcoy  to  Well,  they 
will  And  for  the  defendant** 

This  Inatmctkm  Is  not  a  etureot  atatonent 
of  the  law.  Appellant  bad  tbe  right  to  go  on 
Third  ajenne  in  the  pnrstilt  <tf  his  buaUkesa  or 
pleasure;  and  appdlee  bad  the  right  to  operate 
Its  railroad  along  tbe  same  strset,  and  **to  make 
the  noises  incident  to  tbe  management  and 
working  of  tta  av^nea  and  tmlss,  as  in  the 
esc^  of  steam  and  tbe  rattUng  of  can.  and 
also  the  right  to  give  the  uanal  and  proper , 
a^nooldons  at  danger,  as  bi  the  sonndlng  of 
whistles  and  tbe  rlni^ng  of  bells."  But  each 
was  nnda*  obligations  to  observe  the  rights 
of  tbe  other.  Tbe  maxim.  "Sic  nteve  too  nt 
allennm  non  leedos,"  applies  with  equal  force 
to  both.  They  were  under  reciprocal  obliga- 
tions to  use  a  degree  of  care  commensurate 
with  the  dai^er  of  the  ettnotlon,  to  avoid  ln< 
Jnring  each  other. 

Having  located  its  nUIway  aloBg  the  staeet 
of  a  pt^ulous  city,  along  which  horsca  are 
frequently  driven,  appellee  knew  tbe  baaaid 
tbat  must  ensue,  saA  should  have  avtrided  need- 
lessly or  negligently  making  noises  whidi  wtte 
calculated  to  frighten  horses  upon  the  street, 
and  cause  ttiem  to  run  away.  In  the  absence 
of  statutory  regulations,  as  in  this  case,  It 
was  limited  to  tbe  reasonalde  use  of  signals, 


and  "Is  UaiAe  ttr  tajniiea,  csaaed  fay  tbe 
wiilstle,  when  sounded  carelasly  or  raekkas- 
ly,  or  at  axi  Inqn'oper  place,  or  when  »ot  re- 
quired In  the  pnident  working  of  Us  -rg*"^ 
and  trains."  What  was  an  Impnqier  nse  was 
a  question  for  the  Jury,  sohifect  to  the  Instruc- 
Uoos  of  tbe  ceart  Ralhoad  Co.  v.  rate,  ftl 
Va.  767;  BM  v.  BaDrood  Co.,  65  Me  488: 
Railway  Co.  Harmon,  47  IB.  298;  Halm 
V.  Railroad  Co..  51  CaL  000;  Battway  CD.  v. 
Gaines  (Ind.  Sup.)  4  E.  84.  and  fi  N.  B. 
746;  Bittte  v.  Railroad  Co.  (N.  J.  Sup.)  28 
AtL  805;  Railroad  Co.  v.  Dickson.  88  DL  411: 
Railway  Co.  v.  Boettcbsr,  ISl  Ind.  82.  28  N. 
B.  051;  Abbot  T.  Kaibus  (Wis.)  43  N.  W. 
367;  Pierce,  B.  R.  84S;  S  lElUott,  B.  B.  f  laftL 
For  the  craor  Indleatsd  tbe  Jodgnieat  of  tlie 
circuit  court  ia  reversed.  anU  the  caoK  Is  De- 
manded fsr  a  new  trial. 


BBBNE  T.  BBBNB. 

(Supreme  Court  of  Arkansas.    Jan.  8,  1808.) 
DivoHCi — CcfiTODT  or  Cuiij>BBH — Alimcuit. 

1.  In  a  decree  of  divorce,  where  em<A  parent 
appears  to  have  the  proper  amount  of  love  for 
the  chlldRn,  but  the  father  is  In  poor  beahh 
and  Irritable,  while  It  is  proper  to  award  the 
care  and  custody  of  a  boy  nine  years  old  to  tbe 
father,  the  court  nhould  award  the  coatodj  of 
a  five  year  old  boy  to  the  mother,  sabject  to 
modification  as  his  intereatB  may  demand  as  be 
grows  older. 

2.  Under  Sand.  &  H.  Die.  fi  2517.  pioTldUig 
that  a  wife  who  is  entitled  to  receive  alimoDj 
at  nil  is  entitled  to  one-third  of  the  husband'* 
personal  property  absolutely,  and  to  a  life  es- 
tate in  one-third  of  his  real  estote.  it  la  error 
to  decree  to  a  wife,  as  alimony,  one-third  of  tbe 
remainder  of  the  husband's  estate  after  de- 
ducting bis  indetAedness. 

Appeal  from  circuit  court.  Pike  county. 
In  chancery:  Will  P.  Feazell,  Judge. 

Bill  by  Sarah  F.  Beene  against  W.  F. 
Beene  for  divorce.  From  the  decree  of  tbe 
court  with  reference  to  tbe  custody  of  two 
children,  and  as  to  tbe  alimony,  plaintiff  ap- 
peals; and  from  tbe  decree  dismissing  his 
cross  bill,  and  as  to  tbe  custody  of  two  oth- 
er children,  and  as  to  alimony,  defendant 
takes  a  cross  appeal.  Reversed. 

W.  O.  Bodsers,  fur  appellant  3.  D. 
Shaver  aad  W.  8.  ft  Futnr  I*.  UcCnIo.  for 
appellee. 

BUNN,  a  J.  This  Is  a  blU  b7  tin  wlte 
acainat  the  huabud  for  dlTOcoa^  ft»r  ali- 
mony,  and  for  the  custody  of  the  eblldm. 
Tbe  defendant  filed  his  answer  and  mas 
blU,  and  the  prayer  of  plalntUC  for  dtrorce 
was  granted.  Alimony  was  allowed  to  the 
extent  of  one-thltd  of  the  aacertalned  Talae 
of  defendant's  eatete,  aftw  dednetlnc  his  hi- 
debtedness:  and,  of  the  fonr  (diildzen.  tbe 
plaintiff  was  awarded  the  eootody  of  the 
two  girls,  Lena  A.  Beene  and  Mary  Grade 
Beene,  aged  at  the  time  of  tbe  bearing,  re- 
spectively, six  years  and  one  year,  and  the 
defendant  waa  awarded  the  custody  <rf  tlie 
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two  boys,  W.  Bay  Beeae  aod  Morgui  Bceae. 
aced  at  the  time,  respectively,  edgbt  and 
foar  yeoTH,  and  that  "bath  plaintiff  and 
defendant  should  permit  the  other  to  Tlalt 
and  Me  the  children,  respectively-  awarded 
to  them,  at  all  reasonable  tlue*."  And  the 
croaa  bill  ef  defendant  waa  dlamlaaed. 
From  thla  decree*  as  to  alimony,  and  the 
awardiiu:  the  custody  of  the  two  boys  to 
defendant,  the  plaintiff  i^ppealed;  and  the 
d^eodant  took  a  cross  appeal  from  the  de- 
cree dismlBSlnc  his  cross  bill,  and  on  the 
question  of  alimony,  and  awarding  the  cus- 
tody of  the  two  (Iris  to  the  plaintiff. 

Tfae  eridence  adduced  la  the  caae  1b  c«r- 
tainly  not  very  complimentary  to  either 
party.  In  respect  to  their  treatment  of,  and 
defKM-tment  towards,  each  other,  showing  an 
almost  total  aAieenee  of  that  love  and  af- 
fection which  sbould  characterise  those  sus- 
taining the  marital  relation  to  eaeh  other; 
and  yet  there  is  Uttle  to  aU  us  In  determln- 
lug  what  has  been,  or  what  probably  wUl 
be.  Uw  conduct  of  either  In  the  treatment  of 
their  ehlidxen.  Hbere  is  little  from  which 
we  could  lafer  any  unusual  presence  or  ab- 
sence of  paxental  love  and  affection  for  the 
children  on  the  part  of  either.  The  conse- 
qaence  is  that  the  proper  disposition  of  their 
childrm  cm  only  be  determined  from  clr- 
com stances  sneh  as  the  physical  condition 
and  ability  of  the  parents  to  care  for  their 
chiidrai,  and  the  snpertor  qualification  for 
sncb  duties  which  osture  has  conferred  upon 
the  one  or  the  other.  The  father  <the  defend- 
ant) ts  shown  to  be  In  most  wretched  physical 
health,  and  consequently  laboring  under  the 
usual  tnftmdty  belooglag  to  such  a  state  of 
health,— of  Irritability  and  Inq^atlence.  Ttw 
motber,  on  the  othei  hand,  appears  to  be  the 
very  opposite.  The  elder  of  the  boys,  auow 
about  nine  years  old,  has  prc^bly  arrived  at 
that  age  when  a  father's  peculiar  character  of 
oversfgfat  and  control  may  begin  to  be  more 
neceasBiT  tban  the  mother's,  and  for  that 
reason  we  4o  not  desire  to  disturb  the  dlrec- 
tk>ns  of  the  tiiancellor  as  to  him;  but  the 
yoonger  of  the  boys,  not  yet  five  years 
it  seems  to  us,  is  In  special  need  of  a  moth- 
er's care  and  control,— that  care  and  eontrol 
wUch  a  father  Is  111  suited  by  nature  to  «c- 
erdseu  We  think  that  the  mother  should 
have  the  present  custody  of  this  little  boy; 
but,  whatever  orders  are  made  In  this  re- 
gard, they  sboukd  be  expressly  temporary  In 
thctr  operation,  and  subject  at  all  times  to 
be  revoked  or  modified,  to  the  end  that  the 
care  and  control  of  tbe  child  may  he  under 
the  strict  supervision  of  the  court. 

As  to  the  question  of  alimony,  that  Is  set- 
tled by  stotute.  See  section  2517,  Sand.  & 
H.  Vig,  The  legislature  seems  to  have  en- 
acted that  statute  for  the  purpose  of  put- 
tiug  an  end  to  all  after-controversies  as  to 
dower  rights,  and  to  settle  the  matter  wben 
a  divorce  Is  granted  dissolving  the  marital 
bonds.  Hence  the  allowance  to  the  divorced 
wlte,  who  Is  entitled  at  all,  Is  exactly  or  sub- 


stantially the  same  as  wsotd  be  her  dvwer 
intetost  in  case  of  the  death  of  her  husband; 
that  Is  to  say,  one-third,  for  life,  of  all  ttw 
real  estate  of  which  he  has  been  seised  of  an 
estate  of  Inheritance  at  any  time  during  the 
marriage,  except  such  as  she  has  relinquished 
la  due 'form.  The  court  therefore  erred  In 
decreeing  her  only  one-third  of  the  remainder 
of  his  estate  after  deducting  the  amount  of 
his  debts,  and  should  have  allotted  her  one- 
third  the  value  of  his  personalty,  absolutely, 
wltliout  taking  his  Indebtedness  Into  cosuld- 
eration,  and  should  have  given  her  one-third 
of  his  realty  for  her  natural  life,  and  ordered 
otherwise  as  tbe  statute  provides.  For  these 
errors  the  decree  Is  reversed,  and  the  cause 
remanded,  with  directions  to  modify  tihe  de- 
cree appealed  from  as  herein  Indicated. 


LrrrLB  rock  &  ft.  s.  ry.  co.  v.  smith 

(two  cases). 

(Supreme  Court  of  Arkansas.  Jan.  IS.  1896.) 
RuutOADS— Injcbt  to  Person  on  Tracs— Oov- 

TRIBUTORT  NeGLIGEKCB. 

1.  It  is  error  to  Instruct  that  a  railroad  com- 
pany h  liable  In  damages.  notwithstandlBg  the 
contributory  negligence  of  the  injured  party, 
provided  the  injary  was  caused  by  tfae  failure 
of  the  ntiiroad  company  to  use  proper  care  aft- 
er it  bad  become  aware,  or  **by  the  exercise  of 
reasonable  diligence  might  have  become  aware.** 
of  Boefa  contributory  negligence. 

2.  Act  April  8,  18&1,  making  a  railroad  lia- 
ble for  all  damages  resulting  from  neelect  to 
keep  a  constant  lookont  on  its  tratus  for  per- 
sons or  property  on  the  track,  does  not  preelodft 
the  defense  of  cratributory  negligence. 

Appeal  from  drmlt  coiv^  GoBtrajr  oonnty; 
Jeremiah  Q.  Wallace,  Judge. 

Action  SiuHm  Smith  against  tbe  Ultle 
Bock  &  Ft.  Smith  Railway  Oompany  for  dam- 
ages for  personal  Injury;  also,  action  by  W.  B. 
Smith,  fisther  of  the  above-named  plalntHF, 
against  the  same  company,  for  damages  tor 
Injury  to  the  son.  From  a  Judgnnnt  tta  plaln- 
iM  In  each  case,  defendant  appeals.  Bevened. 

t>odge  &  Johnson,  for  appellant   Watkins  ft 

Heard,  for  appellee. 

BUNN.  C  J.  These  two  cases  are  suits 
against  appellant  railway  company,  by  the  re- 
spective appellees,  for  damages  for  personal  In- 
juries alleged  to  have  been  done,  by  tbe  negli- 
gence of  appellant  and  its  servants  in  operating 
one  of  Its  trains,  to  Simon  Smith,  tbe  son.— 
claimed  In  the  one  case  by  himself,  and  in  the 
other  by  his  father,  W.  B.  Smith.  Judgment 
Id  each  case  was  for  appellee,  and  In  each  ap- 
pellant duly  appeals;  and  the  cases,  InvolTtng 
the  same  facts,  are  heard  together.  The  evi- 
dence tends  to  show  negligence  on  the  part  of 
the  railway  company,  and  contributory  negli- 
gence OB  the  part  of  Simon  Smith,  the  Injured 
person. 

The  defendant  asked  the  foUowlug,  as  its 
flrst  Instruction:  "Tbe  court  Instructs  the  Juiy 
that  one  who  is  Injured  by  the  negligence  of 
cmother  cannot  recover  any  compensation  for 
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his  Injury  U  he,  by  Mb  own  negligence  or  will- 
ful wnng,  contributed  to  prodnce  tbe  I11J11Z7 
of  wblch  he  comj^lns,  so  tbat  Init  for  bis  cod- 
eurrlng  and  eo-openitlng  fbnlt  tbe  lnjiu7  would 
not  taftTO  hai^aied  to  blm,  »cept  where  the 
direct  canae  la  tiie  omission  of  the  other  party, 
after  becoming  aware  ot  tbe  Injured  party^ 
iwfl^lgence,  to  nae  a  proper  degree  of  care  to 
avoid  the  consequence  (tf  inch  negligence." 
This  was  refused,  and  In  Uen  thereof  tbe  court, 
oyer  the  objection  of  tbe  defendant,  gave  It 
modified  as  fcdiows,  to  wit:  "The  court  bi> 
■tmcts  the  Juzy  that  raw  who  Is  Injured  by  tiie 
negligence  of  another  cannot  recover  any  com- 
pensation for  bis  Injury,  If  he,  by  his  own  neg- 
Ugeoce  or  willful  wrong,  contributed  to  pro- 
duce the  Injury  of  which  he  complains,  so  that 
but  fbr  bis  concurring  and  cooperating  fault 
the  Injury  would  not  hare  happened  to  him, 
except  where  the  direct  cause  Is  the  anlsdon 
of  tbe  oQier  party,  after  becoming  aware  of  the 
Injured  party's  negligence,  or  by  the  exercbw 
of  reasonstde  diligence  might  have  become 
aware  of  It,  to  use  a  proper  decree  of  care  to 
arold  tbe  consequence  of  snch  negligence.** 
Tbe  modification.  In  effect,  so  shapes  the  In- 
struction as  practically  to  do  away  with  the  de- 
fense of  contributory  negligence,  which,  when 
estobUshed,  Is  a  good  defense,  notwltbstandtaig 
tbe  negllssnce  of  tbe  defendant  Preanmably, 
the  modified  Instruction  Is  In  accordance  with 
the  Tlew  the  lower  court  totdc  of  the  "Looluut 
Act,"  ^prored  April  8, 1801;  but  In  eonstmbig 
that  act  this  court  has.  In  sereral  cases,  ruled 
that  It  does  not  preclude  the  defense  of  caa- 
tributory  n^lgence,  and  that  the  same,  there- 
for^  la  a  good  defense,  when  properly 
pleaded  and  established.  Railway  Co.  v. 
Leathers,  62  Ark.  23S.  85  B.  W.  216;  RaUway 
Qo.  Dtngman,  62  Ark.  24S,  SS  8.  W.  219; 
Marttai  RaUway  Co.,  62  Ark.  156,  84  S.  W. 
64S.  This  error  affects  one  or  more  of  the  In- 
structions asked  by  tbe  defoidant,  and  modi- 
fied to  tbe  same  CT:tent.  and  so  given  over  Ito 
ohjectknui;  and  perhaps  It  also  affecte  one  or 
more  of  the  plaintiff's  histractlona.  For  this 
error  the  judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


HARRISON  T.  LTTCB. 
(Bupreme  Court  of  Arkansas.    Jan.  16,  1896.) 

BSTorPBL  — ALTRRA.Tir>N    OW  TN0TRUHRKT8  — DSCH 
LAKATtOMS  or  HaRRR. 

Where  a  note  which  had  been  altered  was 
presented  to  the  oiaker  by  an  intending  par- 
chaaer,  who  knew  nothing  of  tbe  alteration,  and 
tbe  maker,  after  examining  It,  gave  assnrances 
that  ft  was  all  right,  and  would  be  paid,  he  Is 
estopped  from  denying  its  validity  in  an  action 
bf  the  one  to  whom  the  statement  was  made. 

Appeal  from  drcutt  court,  Sebastian  county; 
Edgar  EL  Bryant,  Judge. 

Actton  ^sy  B.  Luce  against  BL  BC  Harrison 
on  a  note.  From  a  judgment  for  plaintiff, 
and  an  order  overruling  a  motion  for  a  new 
trial,  defendant  appeals.  Affirmed. 


B.  Luce  sued  upon  a  note  executed  by  IL  K. 
and  W.  8.  Hanlson,  toe  f200  and  lutenat, 
dated  on  April  23. 1888,  payable  to  J.  B.  Ne- 
dry,  and  J.  B.  Medry  assigned  to  Qua  A. 
0111,  and  by  Oua  A  OQI  assigned  to  appeUee. 
He  alleged  In  Us  complaint  that  J.  B.  Nedry 
changed  the  date  of  the  note  from  Uie  zad  to 
tbe  24th,  without  the  ocmsoit  or  knowledge 
of  B.  M.  Harrison,  but  that  beftwe  GiU  pnr^ 
chased  the  note  from  NediTi  he  found  Hani- 
s(m  on  the  street,  and  exhibited  tte  note  to 
him  (Hatrlaon),  and  asked  hbn  If  it  was  aD 
right;  that  Harrison  aasnred  Offl  that  said 
note  was  all  rl^t,  and  that  he  Intended  to 
pay  It.  B.  H.  Uarrlacm  answered  that  the 
note  was  changed  In  date  after  Ite  execution 
and  dellv«7.  and  waa  n^d,  and  dented  that 
he  era  promised  to  pay  GIU,  or  that  tbe  note 
was  nhlUted  to  htan  by  GIIL  He  alleged 
that  Nedry  waa  tbe  real  plaimiS,  and  that 
0111  had  withdrawn  his  suit  upon  Oie  note, 
and  transferred  same  to  B.  Luce,  fat  tbe  rea- 
son that  Luce  bad  Nedry  In  a  place  where  he 
could  force  payment  Upon  the  trial,  plain- 
tiff proved  by  Ous  A.  GUI  that  befne  pur- 
chasing tbe  note  ftom  Nedry,  be  exhibited 
same  to  B.  M.  Harrison,  and  that  Harrtoon 
took  it  and,  after  looking  at  It  saJd  It  was  all 
rlgbt  and  that  he  (OllO  could  safely  pundwae 
It  uid  promised  to  pay  It;  that  be  did  not 
call  Harrlsm's  attrition  to  the  diaqte  In 
date;  that  when  be  sold  the  note  to  Lnce,  he 
tcAA  Luce  of  tbe  conversation  wftb  Harrison. 
J.  B.  Nedry  swore  that  he  changed  tbe  date 
from  April  22d  to  24th;  that  be  aold  to  Gns 
A  0111;  that  he  was  in  Ous  GUI's  aOee,  and 
GUI  asked  blm  be  wanted  to  sdl  the  note, 
and  that  GUI  said.  If  It  was  aU  right  he 
would  buy  It;  that  Harrieon  waa  not  present 
at  this  conversatloB.  ^e  d^^dant  oldect- 
ed  to  tbe  evidence,  tor  the  reaaon  that  Bsr- 
rison  was  not  inresent  Tbe  court  admitted 
the  evidence,  and  the  defendant  saved  his 
exc^lon;  and,  over  ttie  objection  of  defend- 
ant be  was  permitted  to  stete:  "GIU  toM  me 
to  stay  In  bis  office  ontU  be  went  to  see  Bar- 
rlflon  about  It.*'  Defmdant  saved  hla  exeep- 
tton.  Over  objecthm  of  defmdant  be  was 
permitted  to  state:  **After  GIU  came  back,  he 
told  me  It  waa  all  right  and  that  he  would 
buy  it"  D^ndant  saved  bis  excqitton  for 
same  reason,— that  Harrison  waa  not  present. 
B.  Luce  testlfled  that  be  purehued  tbe  note, 
and  never  bad  a  cmversatlon  with  B.  M.  Har- 
rison before  doing  so.  Tbe  defendant  swore 
that  tbe  note  was  changed  in  date,  and  a 
mortgage  given  by  Nedry  to  seemre  aame. 
without  his  consent  or  knowledge,  and  that 
he  never  agreed  to  pay  GUI;  that  GiU  never 
exhibited  the  note  to  him;  that  be  did  not 
know  of  change  m  date  ol  note  nntU  GiU  first 
sued  <m  It;  that  Wbm  GUTa  collector  pre- 
sented same  for  payment  th^  refoaed  to  al- 
low blm  to  hxdc  at  it;  that  GUI  never  p(rinted 
out  any  change  in  date  ot  note.  Defendant 
further  offered  to  swear  that  GUI  told  blm  be 
withdrew  his  suit  on  tbe  n^e  because  be  hmf 
secured  a  place  for  Nediy*a  daoi^ter,  and  that 
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Xediy  would  pay  bim,  and  that  be  could 
transfer  It  to  Lnce,  who  conld  force  him  to 
pay  It  Ttala  evidence  was  ruled  out,  and  de- 
fendant saved  bis  exception.  D^endant  of- 
fered to  prove  by  W.  S.  Etarrlson,  one  of  tbe 
makers  of  the  note,  that  he  was  In  Ft  Smith, 
and  that  Gill  never  presented  the  note  to  him 
to  see  whether  It  was  all  right  Tbe  court 
refused  to  admit  this  testimony,  and  defend- 
ant saved  his  exception.  He  also  offered  to 
prove  1^  W.  S.  Harrison  that  the  sale  of  the 
note  was  made  to  Luce  for  the  purpose  of 
forcing  Nedry  to  pay  same,  and  that  Gill 
withdrew  the  original  suit  because  he  had 
gotteu  Nedry's  daughter  a  position,  upon  the 
promise  that  he  would  pay  him.  Tbe  court 
refnaed  to  admit  this  evidence,  and  defend- 
ant saved  his  exception.  The  court  instruct- 
ed the  jury  as  follows:  "The  court  tells  you 
that  tbe  change  of  the  date  of  tbe  note 
Nedry  Invalidated  the  note,  and  made  It  void, 
and  plaintiff  cannot  recover  on  It,  unless  yon 
find  that,  before  buying  the  note,  GUI,  not 
knowing  that  Nedry  had  changed  Its  date, 
went  to  E.  M.  Harrison,  and,  sbowlng  the 
note  to  him,  asked  him  If  It  was  all  right,  and 
told  him  he  was  about  to  purchase  It,  and 
that  Harrison,  after  looking  at  It.  told  Gill  It 
was  all  right,  and  that  be  could  safely  pur- 
chase It,  and  that  GUI  thereafter,  relying  on 
said  assurance  of  Harrfson,  bought  the  note 
of  Nedry,  in  which  case  you  should  And  for 
tbe  plaintiff."  The  defendant  objected,  and 
saved  his  exception  to  the  gtvlug  of  this  In- 
struction. Defendant  asked  tbe  following  In- 
struction: "I  ctaa^  you  that,  b^re  there 
conld  have  been  a  ratification  on  tbe  part  of 
Harrison,  it  would  have  been  necessary  to  call 
his  attention  to  the  change  In  tbe  contract 
In  other  words,  after  tbe  change  In  tbe  date, 
tbe  contract  became  another  from  that  exe- 
cuted by  Harrison;  and,  before  be  could  be 
bound  by  the  new  contract,  be  should  have 
been  informed  of  the  change  which  rendered 
tbe  original  contract  a  new  one,  and  then  a 
promise  from  Harrison  to  pay  Gill  If  be 
bought  it"  Tbe  court  refused  to  give  in- 
stmction,  and  defendant  saved  his  exception. 
Defendant  flled  motion  for  new  trial,  setting 
up  tbe  usual  grounds  therefor,  which  was 
overruled.  Defendant  excepted,  and  prayed 
an  an>eal  to  this  court,  which  was  granted. 

a.  M.  Morrison,  pro  se,  Thos.  H  Ward, 
for  appdlee^ 


HUGHBb,  J.  (after  stating  the  fttcta).  We 
are  of  the  opinion  that,  according  to  the  goi- 
eral  jainclples  of  the  doctrine  of  estoi^iel,  the 
aniellant  ts  estoEved  to  Aeay  his  UabUlt^  up- 
on the  note  sued  npon  in  tills  case.  Wben 
QUI  tocat  the  note  to  Harrison  to  ascertain  If 
It  was  valid,  the  proof  is  that  Harrison  took 
It,  lofiked  at  It,  and  told  Gill  it  was  all  right 
and  promised  to  pay  It  and  that  upon  this 
assurance,  GUI  bought  the  note,  not  knowing 
It  bad  been  altered.  Harrison  did  not  know 
It  had  been  altered,  tmt  it  was  his  note  orig- 


inally, and  he  owed  the  debt  and  promised 
Gill,  who.  he  was  informed,  desired  to  buy  It 
that  be  would  pay  it  and  thereby  Induced 
GUI  to  buy  It  He  ought  not  now  to  be  al- 
lowed to  take  advantage  of  the  fact  that  It 
had  been  altered.  It  would  work  a  fraud  to 
allow  this.  Plummer  v.  Bank,  90  Ind.  386. 
See  lowers  v.  Phelps,  83  Ark.  468;  OIU  t. 
Hardin,  48  Axfc.  406,  8  8.  W*  K7& 
Affirmed. 


McFARLANB  v.  JOHNSON. 
(Sapreme  Court  of  Arkansas.    Jan.  ID,  188&) 
Bill  ov  Exsintoss— Sibniso  bt  Clbbk— Aiuar*- 

MBNT. 

Under  Sand,  ft  H.  Dig.  I  6S48.  rennlring 
the  presiding  judge  to  sign  the  bill  of  excep- 
tions if  true,  and,  if  not  to  correct  it,  or  aag- 
gest  the  correction  to  be  made,  and  when  cor- 
rected to  sign  It  a  bill  of  exceptions,  signed  by 
the  clerk  under  written  anthonty  of  the  judge, 
within  tbe  time  aUowed  for  filing,  and  amended 
by  the  judge  after  such  time  has  expired,  can- 
not be  considered  on  appeal. 

Ai^}eal  from  circuit  court.  Sebastian  county; 
Edgar  a.  Bryant  Judge. 

Action  by  G.  W.  Jobnson  against  B.  W.  Hc- 
Farlane,  as  administrator  of  the  estate  of 
Boney  Lipsey,  deceased.  From  a  judgment 
for  plaintiff,  defendant  fy^)eals.  Affirmed. 

B.  W.  McFarlane,  in  pro.  per.  Jo.  Johnscm, 
for  appellee. 

BIDDIOK,  J.  The  appeUee,  G.  W.  John- 
son, brought  suit  against  B.  W.  McFarlane, 
as  administrator  of  tbe  estate  of  Boney  Lipsey. 
deceased,  upon  a  claim  against  said  estate. 
On  trial  of  'said  action  tbe  drcult  court  gave 
judgment  In  favor  of  Johnson,  and  allowed 
McFarlane  time  In  wblch  to  prepare  and  file 
his  bill  oi  exceptions.  A  bill  of  exceptions 
was  prepared  and  presented  to  the  presiding 
judge,  but  for  some  reason  be  did  not  sign 
It  at  tliat  Ume.  Afterwards,  on  account  of  the 
fatal  sickness  of  his  father,  the  Judge  was 
suddenly  called  to  the  state  of  Mississippi. 
Bememl>erlDg,  after  he  arrived  there,  that  the 
bill  of  exceptions  had  not  been  signed*  and 
that  the  time  allowed  for  filing  the  same  was 
about  to  expire,  he  telegraphed  to  the  clerk 
<rf  tiie  circuit  court  at  Greenwood  to  sign  bis 
name  to  tbe  biU  of  exceptions,  which  the  clerk 
did.  The  blU  of  exceptions  was  then  flled  with- 
in the  time  allowed  by  the  court 

Our  right  to  review  tbe  Jodgment  appealed 
from  depends  upon  this  bUl  of  exceptions.  Tbe 
appeUee  contends  that  It  was  not  signed  by 
the  circuit  Judge,  and  cannot  be  considered 
here.  We  are  of  the  opinion  that  this  con- 
tention must  1M  sustained.  The  presiding 
Judge  Is  required  by  our  statute  to  sign  tbe 
UU  of  exertions.  If  true.  "If  tbe  writing  Is 
not  true,  the  judge  must  correct  It  or  suggest 
tbe  correction  to  be  made,  and  when  corrected 
sign  it"  Sand.  &  H.  Dig.  S  5S48.  He  Is  sup- 
posed to  have  personal  knowledge  of  tbe  facts 
ateted  In  the  bUl  (rf  exertions,  and  by  idaclnc 
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hlB  Blgnatore  thereto  he  attests  officially  that 
be  knows  the  ctmtent*  th»eof  at  the  time  he 
signs  It,  and  has  decided  that  it  Is  on  accurate 
record  of  the  proceedings  had  apon  the  trtaL 
The  duty  of  signing  the  btU  of  exertions 
being  thus  Imposed  personallr  upon  tbe  pre- 
siding Judge,  and  partaking  also  of  the  nature 
of  a  judicial  act,  the  power  to  sign  cannot 
be  delegated  to  another.  Ballot^  v.  Neal,  42 
Ark.  280;  Cowali  v.  AltchnI,  40  Ark.  174; 
Watklns  T.  State,  HI  Ark.  370;  3  Euc  PL  & 
Prac  452,  453,  and  cases  cited. 

Now,  even  if  the  circuit  Judge  had  read  the 
bill  of  exceptions  in  this  case  before  leavhig 
the  state,  he  could  not  Imow  that  It  was  cor- 
net at  the  time  the  clerk  signed  it,  or  that 
It  was  the  same  bill  of  exertions,  for  he  was 
not  present,  and  did  not  see  the  bill,  at  the 
time  his  name  was  signed  thereto.  The  evils 
that  might  follow  ftom  allowing  bills  of  ex- 
ertion to  be  authenticated  in  that  way  la 
shown  by  what  actually  happened  In  this  case. 
After  the  judge  retomed,  the  bill  of  exceptions 
came  before  blm  again,  upon  a  motion  to  strike 
from  the  records.  Ue  examined  It,  and  found 
that  it  was  not  correct,  and  not  such  a  bill 
SB  be  had  Intended  to  sign,  and  be  thereupon 
amended  it  This  amendment  was  made  long 
after  the  time  allowed  for  filing  the  bill  had 
expii-ed,  and  cannot  give  validity  to  It,  but 
traids  to  confirm  the  conclusion  that  the  circuit 
judge  at  tbe  time  he  (Vd«:ed  his  name  signed 
to  the  bill  of  exertions  was  not  in  a  poaitltHi 
to  attest  Its  ccHTectnesB.  He  could  not  decide 
that  the  bin  was  correct  wh«i  It  was  not 
before  him,  ud  the  clerk  had  no  right  to 
make  sodi  decision  for  bbn.  We  therefore 
oondnde  that  the  bill  has  not  been  signed 
and  authenticated  as  required  bjr  Motnte,  and 
cannot  be  considered.  Stinaon  t.  GBiafer,  58 
Ark.  UO,  23  S.  W.  651.  There  beiuff  notUnK 
before  ua  to  show  errw  In  the  judgment  of  the 
drciUt  conrt  rendered  against  tlw  appellant, 
It  Is  therefoce  affirmed. 


WILSON'  T.  En*ATB. 
{Supreme  Gonrt  of  Arkansas.   Jan.  IB,  1898.) 

Puanmso  Oamixo  rnt  a  Salooit— Koriea  to 
Ekploti— EmoT  o»  Owvait, 
Vttder  Sand.  A  H.  Dig.  |  1904,  providing 
that  "if  any  person  hsTing  a  licease  to  keep  a 
tavern  or  dramshop  shall  knowingly  permit  any 
person  to  play  at  any  game  oC  cards"  he  ahall 
be  deemed  guilty  of  a  miaclemeanor,  the  own- 
er of  a  saloon  cannot  be  convicted  where  gam- 
bling was  permitted  by  tbe  barkeeper  withont 
the  owner's  knowledge,  and  contrary  to  his 
orders. 

Appeal  from  circuit  court,  HempsteaH  coun- 
ty; Bufus  D.  Hearn,  Judge. 

M.  W.  WlISMi  was  convicted  of  permitting 
gamUlng  In  a  saloon,  and  appeals.  Reversed. 

The  appellant  was  indicted  and  omvlcted 
for  vMaUug  section  19M,  Sand,  ft  H.  Dlg^ 
which  is  as  follows,  to  wit:  "If  any  person 
having  a  license  to  ke^  a  tavan  or  drann- 
alup  shall  knowingly  permit  any  person  to 


Iday  at  any  game  of  cards,  (Uce  or  other  gam- 
Ing  device,  within  his  house,  outhouse,  cur- 
tilage or  hicioBure,  be  shall  be  deemed  guilty 
of  a  mlsdemeantMr,  and,  on  conviction.  In  ad- 
dition to  the  punishment  prescrtbctt  by  law. 
for  such  offense,  his  license  shall  be  canceled." 
Upon  convtetkm  the  appellant  was  fined  t&O, 
and  his  license  was  revoked.  Ha  appealed  to- 
thia  conrt  The  ant^lsnt  a  Uceosed  sa- 
loon. 

The  evidence  In  the  case  diows  mat  appel- 
lant lived  at  Hope,  in  Hempstead  county,  thia 
state;  that  the  salotn  of  the  appellant;  wbere 
the  gambling  is  charged  to  have  beoi  done, 
was  at  Waahingbni,  In  said  county,  abimt  nine 
miles  from  Hope;  that  he  was  not  presou 
when  the  gamUing,  for  permitting  wliicb  be 
was  Indicted,  took  place.  The  saloon  was  In 
charge  of  Bilt  Allei^  the  employ^  <rf  tbe  a^ 
pellant,  who  had  beai  fotbiddoi  by  aKKUant 
to  allow  any  gambling  In  Che  hoosa  The 
proof  ^idca  strongly  to  show  that  ^p^lant 
did  not  know  of  tttb  gamldii«  hi  his  saloon: 
that  he  was  not  often  at  tbe  saloon  at  Waab- 
higton,  and  he  swore  that  be  did  not  know  of 
It.  and  did  not  know  tiat  gamtding  had  been 
permitted  in  his  saloon  nntii  mtter  he  was  in- 
dicted; Qiat  he  would  not  have  permitted  it 
had  he  known  of  It.  The  court  hutmcted  the 
jury  as  folk>w8:  "If  you  find  from  the  eri- 
Hmce  beyond  a  reasonatde  doubt  Uiat  tiis 
defendant  Is  a  licensed  keeper  of  a  saloon  or 
dramshop  In  tiUs  county,  and  that  be  know- 
ingly permitted  the  gaining  charged  In  the- 
Indictment  In  his  house  or  bidldhiE  In  wbld» 
he  kept  his  dnmshop  or  grocery,  or  If  yon 
find  that  his  employfi  or  employes,  who  vera- 
kept  by  him  tai  diarge  of  or  keeper  for  the 
dnunduqi,  knowtn^y  permitted  the  aald  gam- 
ing to  be  carried  on  hi  hta  aatd  hoiise^  the 
knowle^  of  the  aavloyi  would  blifl  tbe  de- 
fendant, and  you  may  find  him  snilty.**  T» 
Ote  glvli^r  of  Ois  instruction  the  appdhnt  ex- 
erted, flled  his  bfll  of  eseeptlotts,  and  hronght 
tba  ease  to  this  coort 

W.  H.  Greene  and  F.  T.  Yaughau,  for  appel- 
lant B.  B.  Klnsworthy,  Atty.  Qcn.,  Cor  the 
Statsb 

HDGHBa,  J.  (after  atattng  the  taO^  lb* 
quescfaui  presmted  try  the  Instmetiaa  abovo 
copied  is,  does  the  knowledge  of  the  eni|»hifA 
hind  the  prindpal  nnder  tbe  statute  making 
Oe  principal  guilty  if  he  knowingly  petmlts 
gambling  In  hla  aaloon  or  dramsbc^?  Is  the 
principal  gidlty  If  wtthont  his  fcunrtedge  ot 
consent,  the  emirtoyfi  or  bnrtailer  permits 
garabUng  In  house  of  the  prlnc^ol  wbere  or 
In  wUch  his  dramshop  Is  kept?  We  think  It 
dear  from  the  langn^  of  tbe  atatato  Hiat  he 
b  not  gnllty  hi  such  caae.  Before  be  coaM 
be  guilty.  It  would  have  to  be  Shown  that  h* 
knowingly  permitted  the  gamblb^.  This  Im- 
I^ea  p«sonal  knowledge,  or  not  the  knowl- 
edge morely  €t  his  agent  or  cmployA.  If  the 
agent  or  eni|Aoy6  permitted  the  cambllng, 
wttbont  the  knowledge  or  conant  ot  his  prln- 
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dpal,  Ob  priaMpal  Js  not  gvSitj  of  knowtBEly 
permltUn?  It,  for  be  did  not  know  K;  uid  tbe 
onployfi  oannot  bind  hlB  principal  specially 
for  a  crlmtaial  Ttalatlon  of  tbe  law.  In  tbe 
cue  of  Ooud  T.  State,  30  Ark.  151,  wblch  was 
a  ppoaecDtlon  for  selling  liquor  to  a  minor, 
this  conrt  beld  tbat  **tbe  general  mle  of  law 
as  to  ciindnal  agency  appUse.  If  tbe  llqnor 
waa  sold  to  ttae  Kdnor  by  tbe  partner  m  clerk 
of  tiie  apoOtaaU  In  Ua  abaence  or  wltboot 
hlB  direction,  anttaority.  conaent  or  aj^ba* 
tlon.  be  would  not  be  Hable,  npcm  tbe  general 
prlndide  tbat  a  man  Is  not  rcsponalUe  for  tbe 
criminal  acts  of  bis  parfcoer  or  agent.  Tbcgr 
must  answer  for  their  own  criminal  misoon- 
Unct."  In  Hosier  t.  State,  47  Ark.  109,  14 
S.  W.  478,  and  otber  caaea  decided  since  tbe 
enae  of  Ckmd  r.  States  snpra.  It  la  held  tbat 
tbe  fact  tbat  wblsky  is  sold  to  a  minor,  wltb- 
out  tbe  written  eonseot  of  tala  parent  or  guard- 
ian, by  Que  bartender  In  tbe  absence  of  tbe 
saloon  keeper,  is  no  defense.  This  was  be- 
canae  since  tbe  decision  of  Clond  t.  State 
the  statute  bad  been  extended  so  as  to  make 
It  a  misdemeanor  to  be  interested  in  tbe  sale 
of  Uqnor  to  a  minw,  *Sv1ttaoiit  tbe  written  con- 
sent or  Older  of  bla  pnant  or  guardian.**  Act 
Uarcb  8, 1879,  p.  SB,  1 19.  In  tbe  case  at  bar 
tbere  has  be«i  no  such  extension  ot  the  pro- 
hibition, add  it  must  be  confined  to  one  who 
knowingly  p^mlts  gambling  in  bis  saloon. 
Ptor  tbe  error  of  Oie  conrt  In  tnstmeUng  die 
Jury  as  obore  set  ont  tibe  judgment  Is  rerers- 
ed.  and  the  cause  is  remanded  for  a  new  triaL 


GREEN  r.  STATE. 
(Supreme  Conrt  of  Arkansas.   Jan.  8,  1898.) 
GanrarAi.  Law— Dwbxsb  of  inAiuTT— Stidbiiob 

— EkHOII— EZPBBT  WlTNRSSBS— CoMrS- 
TBNCT— DlSCRETIOSr. 

1.  The  mother  of  the  defendant,  who  wai  be- 
ing  tried  for  mnnelaiighter,  and  whose  defense 
was  iuBanity,  had  testified  rb  to  defendant's 
BtraDse  coaduet  on  the  night  precedins  the  kitl- 
inir.  She  was  asked  hy  defendant's  coansel, 
"From  what  she  suid,  and  from  her  conduct, 
did  she  seem  to  know  what  she  did?"  nnd  an- 
swered. "No,  sir;  she  did  not."  On  objection, 
the  qaeBtioD  and  answer  were  excluded.  Hetd 
error. 

2.  The  testimony  of  a  witness,  who  had 
known  defendant  and  her  ancestors  all  his  life, 
OS  to  the  sanity  of  laoh  ancestors,  is  competent, 
after  erideoce  bad  been  adduced  that  defend- 
nnt  had  shown  signs  of  her  own  insanity,  as 
beiniE  camulatlve,  and  corroboratiye  erldence 
thereof. 

3.  A  witness  testified  tbat  be  was  the  sheriff 

of  the  county,  and  had  defendant  in  custody 
Kince  the  evening  of  the  killing.  Defendant  of- 
fered to  proTe  by  him  that  he  had  frequent  con- 
TsraatioDS  with  defendant,  from  the  time  he  ar- 
rested  her  until  the  trial,  and  that  she  seemed 
rery  unconcerned,  and  to  think  that  uhe  had 
done  rifcht,  to  be  unconscious  of  her  condition, 
and  to  hare  no  apprehensloa  or  fenr  of  punish- 
ment, aad  frequency  laoghed  and  engaged  in 
tiogin;.  Brid,  tbat  tbe  court  erred  m  reject- 
ing the  eTidence. 

4.  When  a  hypothetical  question  1b  pnt  to  a 
|)bysieien  called  as  a  witness  for  the  defendant 
in  a  criminal  coac^  in  wbidi  tbe  defense  is  In- 


sanity, whIdL  question  embodies  a  correct  state- 
ment of  the  facts  of  the  case  as  proved  by  tbe 
evidence,  and  bis  opinion  is  u^^lied  thereon  as 
to  whether,  assumiog  such  facts  to  be  true,  the 
crime  was  an  act  of  insanity,  hia  testimony  is 
competent,  and  its  rejection  ia  error. 

6.  The  question  of  how  much  knowledge  or 
experience  a  witness  must  possess,  to  qualify 
him  to  testify  as  an  expert  re«ts  within  the  fair 
discretion  of  tbe  conrt,  which  will  not  be  xeriew. 
ed  on  appeal,  unless  it  clearly  appears  to  be 
wrong. 

6.  A  person  who  kills  another,  knowing  at 
the  time  that  she  was  committing  a  wrong  act, 
is  not  legally  responsiUe  for  the  act  if  at  the 
time  of  the  killing  she  was  so  affected  with  a 
diKeuse  of  the  mind  as  thereby  to  have  lost  the 
power  to  choose  between  right  and  wrong  and 
to  avoid  doing  the  act,  provided  tbat  at  the 
same  time  the  crime  was  so  connected  with 
such  mental  disease,  In  relation  of  cause  and 
effect,  as  to  have  been  the  product  of  it,  solely. 

Appeal  from  circuit  court,  JadEstm  county; 
Bicliard  H.  Powell,  Judge. 

Frances  Green  was  convicted  of  manslaugh- 
ter, and  appealed.  Ueversed. 

IL  M.  Stnckey  aLd  PhUUps  Jb  Campbell,  fbr 
appelant  EL  E.  Klnswortbyt  Atty.  Uen^  for 
the  State. 

BATTLE,  J.  Frances  Oreen  was  indietsd 
In  tbe  Jadmon  dnmlt  court,  at  tbe  July  term, 
1897,  for  tbe  crime  of  manslanghter.  commit- 
ted by  sbootlng  Walter  Donalson  wltb  a  gun. 
She  pleaded  not  guilty,  was  tiled  and  eonrlet' 
ed,  and  appealed. 

Tbe  erldsnce  adduced  In  tbe  trial  tended  to 
iwore  tbe  foUowlng  facta:  Wal^  and  FXan* 
ees  were  engaged  -to  be  married.  She  was 
IB  yean  old.  never  bad  been  married,  and 
was  of  good  atanding,  as  a  colored  ^1,  ,ln 
Jatftson  county,  where  sbe  resided.  She  was 
ae«md  teaeber  In  tbe  Sunday  sebotH.  and 
bad  a  daaa  of  iltUe  tfrta,  I>udng  ber  en- 
gagemmt  to  many,  Walter  seduced  bee,  by 
virtue  of  a  promise  of  marriage,  and  she  be- 
catne  pregnant  wltb  a  cblld.  At  bis  Instance, 
she  visited  Pine  Bluff.  He  was  to  follow,  and 
they  were  to  be  married..  On  tbe  Friday 
next  before  tbe  killing,  she  netnrned  borne, 
and  learned  that  Walter  was  to  many  In  « 
few  days  a  wiHuan  named  Lettla.  Sbe  was 
greatly  distressed.  From  tbe  time  of  ber  re- 
turn until  Monday  following,  tbe  24tti  of  May, 
1897.  sbe  did  not  eat  <a  sle^  Her  conduct 
was  entirely  changed.  "Sbe  would  start,"  a 
witness  said,  "to  do  one  thing,  and  do  an- 
other, and  start  to  say  one  thing,  and  say  an- 
other." Her  mother  testified  that  during 
Sunday  nigbt  she  went  to  bed,  and  then  aroKC 
and  went  to  ber,  "and  kept  walking  back- 
wards and  forwards,  patting  h&  breast,"  and 
"sbe  would  Just  squat  domi  and  put  ber 
hands  on  ber  breast"  When  her  mother 
spoke  to  ber,  she  said,  "My  mind  la  worried 
to  death."  After  making  the  foregoing  state- 
ment, and  while  testifying,  appellant's  coun- 
sel asked,  "From  what  sbe  said,  and  from  ber 
conduct,  did  abe  seem  to  know  what  sbe  did?" 
and  witness  replied:  "No*  air;  sbe  did  not 
Sbe  did  not  know  what  she  was  doing."  And. 
tbe  state  obiJectlng  to  the  ouestlon  and  an- 
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swer,  tbe  court  excluded  It,  and  the  appellant 
objected  and  sared  exceptions.  On  that  night 
(the  Sunday  night  mentioned),  the  23d  of 
May,  1807,  Walter  and  Lettla  were  married. 
On  the  morning  next  following,  Lugenia  Car- 
ter  and  Walter,  with  Lugenla's  bal^  In  his 
arms,  and  Lettla,  In  company,  walking,  pass- 
ed  near  the  house  where  Frances  was  resid- 
ing with  her  parents.  Frances  was  in  the 
house  at  the  time,  and  saw  them  pass;  and 
after  they  did  so,  and  had  gone  a  short  dis- 
tance, she  seized  a  gun  and  followed,  and, 
when  she  approached  near,  commanded  him 
to  halt;  and  he  turned,  and  she  said:  "Wal- 
ter, yon  have  fooled  me  long  enough.  You 
told  me  yesterday  It  was  a  long  lane  that  had 
DO  turn.  You  have  to  die.  Hand  Lugenia 
the  baby."  She  testified  that  he  then  moved 
the  baby  from  his  right  to  his  left  arm,  and 
bis  hand,  as  she  thought,  for  his  pistol,  and 
she,  without  taking  any  aim,  shot  him,  and 
that  she  killed  him  because  be  bad  "stolen 
her  virtue,"  and  had  theatened  to  kill  her. 
and  had  "scandalized"  her  among  lier  people. 
She  made  no  attempt  to  escape. 

After  the  testimony  tmdlng  to  prove  the 
foregoing  facta  had  been  adduced,  Dr.  Hurt, 
who  had  been  Ib  active  practice  as  a  physician 
for  over  50  years,  and  had  studied  diseases  of 
tbe  mind,  seen  insane  persons,  and  treated 
persons  suffering  from  diseases  of  the  mind 
frequently,  testified  that  tbe  condition  and 
acts  of  Frances,  as  before  staged,  indicated 
an  aberration  of  the  mind. 

After  Joel  Jackson  had  testified  that  he  was 
acquainted  with  appellant,  her  father,  moth- 
er, grandmother,  her  great-nncle,  and  ber 
great-aunt,  and  bad  known  them  all  his  life, 
the  appellant  offered  to  propound  to  him  quea- 
tlons,  and  prove  by  blm  what  he  stated  In  re- 
ply tdiereto.  In  the  presence  of  the  court  and 
in  the  absence  of  the  Jury,  as  follows: 

Question.  "State  to  tbe  Jury  some  of  bis 
[Peter  Speed,  great-uncle  of  defendant]  acts, 
showing  his  condition  of  mind." 

Answer.  "Well,  he  was  a  kind  of  crazy  fel- 
low. They  could  not  do  anything  with  him, 
so  they  put  him  In  a  house,  and  chained  him 
there.  His  sister  Kose  got  In  the  same  fix, 
and  tbey  built  a  little  house  and  put  her  In  It." 

Q.  "State  what  you  know  as  to  how  his 
owner  bad  to  keep  him." 

A.  "They  could  not  do  anything  with  him. 
They  bad  to  chain  him  and  put  him  tat  a  Uttle 
house,  as  I  have  said." 

Q.  "State  any  acts  of  hers  [great-aunt  of 
defendant],  that  yon  know  of,  showing  her 
condition  mentally." 

A.  "She  got  crazy,  and  tbey  had  to  put  her 
In  a  little  house,  too;  put  her  In  a  house, 
and  chained  her  there.  Tliere  Is  always  some 
of  the  family  In  that  condition.  There  Is 
some  of  them  In  Woodruff  county  now,  In  the 
same  fix." 

Q.  "State  such  facts  as  you  may  know 
about  ber  [grandmother  of  defendant]  that 
will  show  her  condition  of  mind." 

A.  "Her  gnmdmotha  has  no  mind.   Bbe  Is 


In  Woodruff  county  now.    She  Is  m  crazy 

th^  have  to  keep  her  tied  op. ' 

Q.  "State  If  you  know  any  acts  of  her 
[mother  of  def>3ndant]  that  go  to  show  her 
mental  capacity  during  the  time  she  was  preg- 
nant," 

A.  "Yes,  sir;  there  was  an  old  man  tliat 
went  Into  the  woods  to  get  logs.  He  came  op 
missing  In  two  or  three  days.  We  thongbt 
he  was  gone,  as  we  could  not  find  him.  One 
day  we  went  out  to  hunt  him.  They  knew  be 
was  cutting  some  logo.  They  found  him  dead, 
lying  on  a  log,  and  he  had  turned  rl^ht  black. 
That  time  of  day,  when  the  two  fellows  found 
him,  tbey  told  us,  and  this  girl  went  out  there 
with  the  others,  and  she  got  frightened  at 
him;  and  In  two  or  throe  days  she  found  this 
girl,  but  It  was  good  vtaOe  onta  she  got  her 
mind  again." 

Q.  "Do  ycu  know  any  circumstances  tbit 
happened  Just  before  Frances*  birth  that 
brought  about  a  great  shock  to  her  mother?" 

A.  "Tes,  sir;  that  is  about  the  cM  gentle- 
men I  have  Just  stated." 

Q.  "State  how  much  alike  defendant  and 
her  mother  are  in  disposition." 

A.  "They  are  Just  about  the  same.  There 
is  not  a  bit  of  difference  Id  caem." 

Q.  "While  Frances'  mother  was  prcfnumt 
wltb  Frances,  what  was  her  dlspoddon  to- 
wards the  members  of  her  family?" 

A.  "She  was  mighty  unruly  and  hard  to 
get  along  with,— what  I  call  craay,  so  you 
could  not  do  much  with  her." 

Q.  "How  did  she  treat  tbe  members  sf  Im- 
f&mily  during  that  time?" 

A.  "Treated  them  mighty  cruel,— what  T 
call  cruel." 

Q.  "Did  they  give  her  any  cause  for  such 
treatment  during  that  t1me7' 

A.  "No.  sir;  they  did  not  glTe  ber  a  btt. 
I  think  she  Just  had  those  foolish  qtellB,— 
Just  gave  herself  them." 

And  the  court  refused  to  allow  tbe  In- 
terrogatories to  be  propounded,  and  tbe  an- 
swers to  go  to  tbe  Jury  as  evidence. 

J.  J.  Walker  having  testified  that  he  was 
sheriff  of  Jackson  county,  and  had  had  the 
appellant  In  custody  since  tbe  evening  of  the 
killing,  she  offered  to  prove  by  him  that  be 
had  frequent  conversations  with  her.  from 
the  time  he  arrested  her  to  the  present,  and 
that  sbe  seemed  very  unconcerned,  and  to 
think  that  she  had  done  right,  to  be  nncon- 
sclous  of  ber  condition,  and  to  have  no  ap- 
prehension or  fear  of  punishment,  and  fre- 
quently laughed  and  engaged  In  singing. 
And  tbe  court  refused  to  allow  her  to  do  so. 

Appellant  then  recalled  Dr.  Hurt,  and  of- 
fered to  prove  that  the  tendency  of  Insanity 
Is  to  run  In  families,  and  propounded  to  him 
the  following  question:  "Doctor,  assuming 
It  to  t>e  a  fact  that  there  was  a  strong  hered- 
itary taint  of  Insanity  in  the  blood  of  tbe 
defendant;  that  she  bad  a  great-uncle  and 
a  great-aunt,  on  her  mother's  side,  who  were 
so  violently  Insane  that  they  had  to  lie  kept 
In  eonflnement;  that  ber  mottasr  vu  eC  ■ 
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very  aerrons  temperament,  and,  especially 
during  pregnancy,  was  unusually  irritable 
and  excitable,  and  often,  wblle  In  sucb  con- 
dition, did  acts  without  apparent  motive, 
and  was  subject  to  outbursts  of  rage,  and 
violent  abnse  of  the  members  of  her  fam- 
ily, without  any  adequate  cause,  and  that 
such  was  her  conduct  especially  while  preg- 
nant with  and  carrying  this  defendant  in 
Uer  womb;  assuming,  further,  that  defend- 
ant, in  physical  appearance,  and  in  constltn- 
tion,  habits,  and  disposition,  strongly  re- 
sembles her  mother;,  tliat  defendant,  at  the 
age  of  IS  years,  became  greatly  infatuated 
with  a  young  man  of  her  own  color,  who 
promised  to  marry  her,  and  by  virtue  of 
such  promise  of  marriage  Induced  her  to 
yield  to  him  In  repeated  acts  of  sexual  in- 
tercourse, and  she  became  pregnant  by  him; 
that  he  suddenly,  and  unexpectedly  to  her, 
married  another  woman;  and  assuming, 
furtlier,  that  a  few  days  after  such  mar- 
riage he  unexpectedly  came  in  her  way  with 
his  wife,  and  carrying  a  small  child  In  bis 
armsv  and  that  she  shot  and  killed  him;  that 
Immediately  after  doing  so  she  seemed  men- 
tally relieved,  made  no  attempt  to  escape, 
openly  avowed  she  was  glad  of  her  deed, 
and  declared  she  wanted  to  be  hanged;  as- 
saming,  further,  that  while  confined  in  Jail, 
and  up  to  the  time  of  her  trial,  she  seemed 
to  fear  no  punishment  for  her  deed,  and 
frequently  laughed  and  engaged  in  singing; 
assuming  all  these  propositions  to  be  true, 
state  your  opinion  as  to  whether  the  de- 
fendant was  sane  or  insane  at  the  time  she 
fired  the  fatal  shot,"~and  offered  to  prove 
by  him  that,  if  the  facts  assumed  be  true, 
he  was  of  the  opinion  that  the  shooting  was 
an  act  of  Insanity,  but  the  conrt  refused  to 
allow  the  testimony  to  be  introduced. 

Dr.  Bums  then  testified  that  he  was  a 
physician  and  surgeon,  and  had  been  In  the 
practice  since  1802  <about  five  years),  and 
"had  studied  mental  diseases,  so  far  as  or- 
dinary cases  were  concerned":  that  the 
physician.  In  this  country,  in  the  scope  of 
his  general  practice,  treated  mental  diseases 
and  disorders;  and  tbat  he  had  studied  them 
as  a  branch  of  the  medical  profession,  but 
never  bad  "exi>erlence  in  the  treatment  of 
aberration  or  mental  diseases"  to  any  ex- 
tent. Appellant  then  undertook  to  examine 
film  as  a  witness  touching  her  sanity,  but 
the  court  refused  to  allow  her  to  do  so,  be- 
cause be  was  not  an  expert 

A.  G.  Brewer  testified  that  he  was  a  regular 
pbysidan  and  sni^eon;  had  been  t^ctlslng 
more  than  21  years;  knew  something  about 
Insanity,  baring  made  a  study  of  nervous 
diseases,  and  treated  them  to  some  extent; 
Uiat  every  physician  who  bad  practiced  20 
years  would  have  that  to  do.  Appellant  also 
undertook  to  examine  him  as  a  wlmess  as  to 
her  sanity,  but  the  court  would  not  permit 
her  to  do  so,  because  be  was  not  an  expert. 

Instructions  to  the  Jury  upon  the  subject 
of  Insanity  were  given  by  tbe  eonrt  over  tbe 


objections  of  appelant  and  others  were  ask- 
ed for  by  her  and  refused,  and  exceptions 
were  saved,  but  it  Is  unnecessary  to  set 
them  out  In  this  opinion.  A  statement  of 
the  law  upon  the  subject  of  the  same  will  be 
sufficient  to  show  what  instructions  uimn 
the  subject  should  hare  been  given. 

The  court  erred  in  excluding  tbe  testimony 
of  the  mother  of  the  appellant  as  to  tbe  san- 
ity of  the  daughter  on  the  night  preceding 
the  killing.  She  stated  that  Frances,  the  ac- 
cused, did  not  seem  to  know  what  she  did. 
Before  making  this  statement,  she  had  tes- 
tified as  to  how  appellant  had  acted, — of  her 
strange  conduct.  Uarlng  stated  the  facts 
upon  which  the  opinion  was  based,  the  testi- 
mony excluded  was  competent.  Shaeffer  v. 
State,  (il  Ark.  241,  24S,  82  8.  W.  679. 

The  testimony  of  Joel  Jackson  as  to  the 
sanity  of  tbe  ancestors  of  appellant  was 
competent.  His  testimony  tended  to  show 
that  insanity  bad  existed  In  the  family  for 
some  time,— first  In  the  grandmother  and 
great-uncle  and  great-annt,  and  then  tem- 
pororily  in  the  mother.  But  this  testimony 
was  not  admissible  until  some  evidence  had 
been  adduced  tbat  appellant  had  shown 
signs  of  her  own  insanity.  Eridence  of 
hereditary  Insanity  is  only  admissible  as 
cumulative  evidence, — as  corroborative  of 
the  other.  Upon  the  evidence  adduced  tn 
this  case  at  tbe  time  it  was  offered,  as  be- 
fore stated,  tbe  testimony  of  Jackson  should 
have  been  admitted.  People  v.  Smith,  31  Cal. 
466:  People  v.  Garbntt,  17  Mich.  10;  Laros 
V.  Com.,  84  Pa.  St  200;  Baxter  v.  Abbott  7 
Gray,  71,  81;  1  Whart  Cr.  Law,  1  66,  and 
cases  cited. 

In  State  v.  Christmas,  61  N.  G.  471,  It  Is 
said  that  '*wbere  hereditary  Insanity  is  of- 
fered as  an  excuse  for  crime.  It  must  appear 
that  the  kind  of  insanity  proposed  to  be 
proven  as  existing  in  the  prisoner  is  no  tem- 
porary malady,  but  that  it  is  notorious,  and 
of  the  same  species  with  which  other  mem- 
bers of  tbe  family  have  been  afflicted."  The 
court  In  that  case  seems  to  have  assumed 
that  hereditary  insanity  of  a  permanent 
type,  and  notorious,  is  capable  of  being  es- 
tablished by  general  reputation,  and  not 
dependent  upon  particular  facts  and  proof, 
about  which  witnesses  may  differ,  and  that 
it  does  not  change  Its  species  when  trans- 
mitted from  the  ancestor  to  his  descendants. 
This  is  an  assumption  of  fact  Surely  the 
court  did  not  mean  to  say  that  a  prisoner 
cannot  show  tbat  he  has  been  rendered  ir- 
responsible for  crime  by  inheriting  Insanity 
of  any  description.  As  a  statement  of  fact 
It  should  not  be  accepted  as  true,  in  Judicial 
proceedint^  without,  evidence  of  Its  truth. 
According  to  our  information,  it  is  not  true. 
Wharton,  In  his  work  on  Medical  Jurispru- 
dence, says  it  is  not  and  further  says:  "In- 
sanity, it  has  been  well  said,  is  protean. 
Sometimes  it  may  be  so  concealed  that  it 
may  escape  the  knowledge  of  all  but  the 
dosett  obaervert.  Often*  as  baa  beoi  wen. 
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tt  ^angm  Its  form  from  time  to  time  In  the 
same  IndlTldnoI,  and  when  passing  from  par- 
ent to  child  it  almost  always  varies  Its 
type."   1  WharL  &  S.  Med.  Jur.  |  376. 

The  facts  which  appellant  offered  to  prore 
lay  Walker  come  within  tbe  spirit  of  the  role 
stated  In  Boiling  t.  State,  54  Ark.  688,  16  & 
W.  658.  In  that  case  it  was  said:  "As  a 
rale,  the  conduct  as  well  as  the  langnage  of 
a  defendant  after  the  commission  of  a  crime, 
not  forming  a  part  of  tbe  res  gestae,  Is  In- 
admissible in  his  faror,  bnt  when  Insanity  Is 
set  up  the  rule  Is  sometimes  different.  Tbey 
are  then  admissible  whenever  they  are  so 
connected  with,  or  correspond  to,  evidence  of 
disordered  or  weakened  mental  condition  pre- 
ceding tbe  time  of  tbe  offense,  as  to  strength- 
en the  inference  <^  continuance,  and  carry  It 
by  the  time  to  which  tbe  inquiry  relates,  and 
thus  estatdish  its  existence  at  that  time,  or 
whenever  they  are  of  such  a  character  as  of 
themselves  to  Indicate  ansonndness,  to  such 
a  degree,  or  of  so  pencaaent  a  nature,  as  to 
have  required  a  longer  period  than  the  in- 
terval for  Its  production  or  development 
Oom.  T.  Pomeroy.  117  Mass.  143.  As  such 
acts,  conduct,  and  declarations  were  admis- 
sible, was  It  competent  for  the  witness,  after 
stating  them,  to  state  bis  opinion,  based  upon 
tbem,  as  to  the  sanity  of  tbe  defendant?  The 
affirmative  was  expressly  ruled  In  Kelly's 
Heirs  T.  McGuIre,  15  Ark.  601,  and  has  been 
since  then  the  setUed  rule  oC  this  court." 
The  facts  which  the  accused  attempted  to 
[Wove  by  Walker  In  this  case  so  correspond- 
ed with  tbe  evidence  of  her  disordered  m«ital 
condition  before  and  at  tbe  time  of  the  of- 
fense as  to  strengthen  the  inference  of  Its  ex- 
istence at  such  time,  snd  of  Us  continuance 
thereafter  to  the  time  to  which  they  relate. 
They  tend  to  show  an  unconsciousness  of 
hovlng  done  wrong,  and  an  Incapacity  to  ap- 
I»eciate  the  nature  and  consequences  of  her 
act.  Tbey  may  shed  a  dim  light  upon  tbe 
subject  of  inquiry,  but  tbey  give  enough  to 
have  entitled  them  to  be  shown  by  evidence, 
and  to  receive  such  consideration  by  the 
Jury  as  to  tkem  it  may  have  appeared  di^ 
deserved. 

The  evidence  Improperly  rejected  should 
have  been  admitted,  and  Dr.  Hurt  should 
have  been  required  to  answer  tbe  hypothet- 
ical question  propounded  to  him  as  an  ex- 
pert   2  Bisb.  Gr.  Proc.  <3d  Ed.)  |  685. 

Our  next  subject  of  consldei'ation  Is  the 
refusal  of  the  court  to  allow  Drs.  Bums  and 
Brewer  to  testify  as  experts  Tbe  compe- 
tency of  a  witness  to  give  testtanony  as  an 
expert  Is  conflned  to  matters  pertaining  to 
bis  special  calling  or  profession.  Dole  v. 
Johnson.  50  N.  U.  452:.  Unilway  Co.  v.  Fin- 
ley,  88  Kan.  S50,  560,  16  Pac.  951;  Bog.  Ex-p. 
Test  (2d  Ed.)  p.  45,  S  10.  Snch  persons  are 
allowed  to  give  testimony  by  way  of  opinion, 
because. ttiey  are  presumed  to  bave  acquired 
more  skill  and  knowledge,  and  are  more  capa- 
ble of  fttrmlng  a  correct  (^dnira  as  to  tbe  sot^ 
jAct-Biattsr  aC  iaqjaiif,      prerlou  ttndr.  ed- 


ucation, or  exp«1ettce.  than  Jurors  of  svenge 
Intelligence;  and  their  opinlotts  are  admit- 
ted as  evidence  for  tbe  purpose  of  aldine  the 
court  or  Jury  to  understand  questions  which 
Inexperienced  persons  are  not  Nkely  to  dedde 
correctly  witbont  such  assistance.  Fndyee 
V.  Lowman.  62  Ark.  74.  M  S.  W.  255. 

Tbe  reason  for  allowing  lilm  to  testify  as 
an  expert,  and  the  object  of  bis  testimony, 
indicate  to  some  extent  tbe  qnallflcaUons  he 
should  possess  In  order  to  make  him  a  com- 
petent witness.  His  competency  depradt 
upon  either  bis  actual  experience  with  re- 
spect to  tbe  subject  of  Investigation,  *N>r  bis 
previous  study  and  sclevtiflc  researdi  con- 
cerning the  same,  and  sometimes  on  both 
combined."  If  otherwise  qualified,  be  may 
express  an  opinion  as  an  exp«l  on  a  matter 
pertaining  to  bis  special  calling  ov  [ffoCessloii, 
although  his  knowledge  of  that  partfctilar 
matter  has  been  derived  from  stndy  alone 
Tayk>r  v.  Railway  Co..  48  N.  H.  S04;  State  v. 
Baldwin,  36  Ivan.  1,  12  Pac.  318;  State  v. 
Wood,  63  N.  H.  484;  TuUls  t.  Kldd,  12  Ala. 
648;  Heating  Oo.  v.  O'Brien,  19  m.  App.  231: 
Bog.  £xp.  Test  (2d  Bd.)  p.  4S.  I  10. 

On  tbe  subject  of  oplnlona  based  on  stody. 
Mr.  Justice  Campbdl  tnrttafnlly  says:  **Xo 
one  has  any  title  to  respect  as  an  expert  or 
has  any  right  to  give  an  opinion  nptm  tbe 
stand,  unless  as  his  own  opinion;  and.  If  be 
has  not  given  tbe  subject  involved  such  cai«- 
ful  and  discriminating  study  as  has  resulted 
in  the  formation  of  a  definite  opinion,  be  baa 
no  business  to  give  It  Snch  an  opinion  can 
only  be  safely  formed  or  expressed  by  per- 
sons who  bare  made  the  scientific  questions 
involved  matters  of  definite  and  Intelligent 
study,  SBd  who  bare  by  socb  appllcatlmi 
made  np  their  own  minds.  In  Haixig  so.  It  is 
their  bushiess  to  resort  to  snch  aids  of  read- 
ing and  study  as  they  have  reason  to  believe 
contain  tbe  information  tbey  need.  This  win 
natnrally  Include  tbe  literature  of  tbe  snbjecr. 
Bat  if  they  bave  only  taken  tronble  enough 
to  find,  or  suppose  tbey  find,  that  certain  au- 
thors ssy  certain  things,  witbont  further  sat- 
isfying themselves  bow  rdlaUe  snch  state- 
ments are,  their  own  opinions  mast  be  of  very 
moderate  vslue,  and,  whether  correct  or  in* 
correct  cannot  be  fortified  l»efore  a  Snry  by 
statements  of  what  those  anthors  held  on  tbe 
subject  Tbe  Jury  are  only  concerned  to 
know  what  tbe  witness  thinks,  and  what  ca- 
pacity and  Judgment  be  shows  to  make  bis 
opinion  worthy  of  respect"  People  t.  Mil- 
lard, 53  Mich.  63,  76,  18  N.  W.  B82.  667. 

No  rule  can  be  laid  down  by  which  It  can 
be  accurately  determined  bow  much  skill, 
knowledge,  or  experience  a  witness  must  pos- 
sess to  qualify  and  entitle  blm  to  testify  ss 
an  expert  He  must  at  least  bave  sofflcient 
to  enable  blm  to  be  of  some  asslstanoe. 
"That  qnestion,  however,  rests  wltbln  tbe  fair 
discretion  of  the  court  whose  duty  It  Is  to 
decide  \rtiether  the  experience  or  stndy  of 
tbe  witness  has  been  snch  as  to  make  his 
opinion  at  waj  tbIua,**   BIb  (drcnlt  coon's) 
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decision  of  tbe  auesUon  will  not  be  reriewed 
this  court  mlew  It  dMriy  appears  to  be 

wrong. 

According  to  the  foregoing  test,  the  quallQ- 
catlon  of  Dr.  Bums  aa  an  expert  was  doubt- 
ful. He  never  had  experience  In  tbe  treat- 
ment of  mental  dlBeasea  to  an7  extent,  and 
bad  only  studied  them  "so  far  as  ordinary 
cases  were  concerned."  How  far  ordinary 
casra  were  concerned,  does  not  appear.  His 
own  testimony  doea  net  clearly  or  satisfacto- 
rily show  that  he  was  qualified  to  give  an 
oi^nloa  as  an  expert  that  woiUd  bare  been 
of  any  aid  or  assistance  to  the  jury. 

Dr.  Brewer  should  have  been  allowed  to 
testify  as  an  expert.  Hia  testimony  does  not 
■bow  that  be  Is  posseased  of  the  hlgheat  de- 
gree of  skill,  or  ia  very  learned,  sa  to  insan- 
ity (and  he  doee  not  itrofess  to  be),  but  enough 
a[^)ears  to  have  entitled  his  opinion  to  go  as 
evidence  to  the  Jury.  By  means  of  a  cress- 
examination.  It  could  bare  been  shown  bow 
much  it  was  worOx. 

Tlie  most  Important  question  in  the  caae  Is, 
what  are  the  legal  teets  of  responsibility  of  a 
person  who  has  committed  onlawful  homi- 
cide, for  that  crime,  where  the  defense  of  in- 
sanity is  interposed?  The  principal  test  is 
tbe  aUUty  to  distinguish  right  from  wrong. 
If  a  person  Is  Incapable,  because  of  Idiocy 
or  lunacy,  from  distinguishing  between  right 
and  wrong,  as  to  a  particular  act,  at  tbe  time 
be  does  It,  he  Is  not  criminally  responsible  for 
tbe  same.  If  he  has  such  capacity,  mere  emo- 
tional Insanity,  or  passion  or  frenzy  produced 
by  anger.  Jealousy,  or  other  passion,  will  not 
excuse  bim.  Moral  insanity,  also,  will  not 
excuse.  If,  from  evil  association  and  Indul- 
gence In  vice,  bis  conscience  ceases  to  control 
or  influence  his  actions,  and  be  Is  otherwise 
capable  of  committing  crime,  he  Is  responsi- 
ble. 

The  role  as  to  the  effect  of  insane  delusions 
upon  tbe  responsibility  of  the  person  enter- 
taining them  for  crime  was  stated  by  this 
court  In  Boiling  t.  State,  6ft  Ark.  688,  16  8. 
W.658. 

It  is  insisted  that,  althougb  appellant  knew 
T^bt  frun  wrong,  as  to  tbe  particular  act  In 
question,  at  the  time  It  was  committed,  yet  she 
would  not  be  legally  responsible,  if,  in  firing 
tbe  fatal  shot,  she  "acted  from  an  Irresistible 
impulse,  arising  from  a  defect  of  will,  caueed 
by  the  diseased  condition  <tf  ber  mind,  and 
not  from  mere  anger  or  revenge."  It  Is  true 
that  a  person  may  have  such  knowledge,  and 
yet  be  irresponsible  for  a  crime  committed  by 
him.  Bat  It  Is  not  trae  unless  tbe  two  fol- 
lowing conditions,  as  h^d  in  an  exceptionally 
able  and  comprehensive  opinion,  in  Parsons 
r.  State,  81  Ala.  677,  2  Soutb.  864.  concur: 
Sttcb  person,  at  tbe  time  he  committed  the 
art,  most  bare  been  ao  afflicted  with  a  disease 
of  tbe  mind  as  thereby  to  have  "so  tar  lost 
the  power  to  choose  between  tbe  right  and 
wrong,  and  to  avoid  doing  the  act,  as  that 
bis  free  agency  waa  destroyed;  and  ^  at  tbe 
ft8S.W.-«2 


same  time  the  alleged  crime  most  have  been 
so  connected  wiUi  such  mental  dlsfaae.  In 
relation  of  cause  and  etTeet,  as  to  have  been 
the  prodnct  of  It,  solely."— that  Is  to  aay, 
without  the  old  ot  any  oilier  cansc.  This 
subject  Is  foUy  discussed  in  tbe  foUowlng 
authorities:  Parsons  r.  State,  81  Ala.  677. 
2  Soutb.  854;  State  r.  Jones,  60  M.  H.  369; 
Ksb.  New  Cr.  Law,  e.  26;  8  Blee,  Ev.  H 
402-416;  Clsrk.  Cr.  Law,  pp.  62.  60;  1  Whart. 
Or.  Law  (10th  Ed.)  H  34,  46;  1  UcObiin.  Or. 
lAW.  «  106,  167. 

For  the  errors  Indicated  the  Judgment  of 
tbe  ch-eult  court  is  reversed,  and  the  erase 
la  remanded  for  a,  new  triaL 


OHBfiTNUT  T.  HARRIS  eC  oL 
<Supr«ue  OoBft  of  Afkansaa.  Jan.  IS,  U88.) 

Tax  Hxu— DsscBtPTToir— SumciBTior. 

Tbe  description.  'V.  B.  8.  E..  Sec.  24,  Tp. 
18.  B.  7,  40  acres,"  Is  sufficient  in  so  assess- 
ment list  »nd  notice  of  sale  for  taxes,  under  s 
statute  providing  that  lands  sball  be  described. 
If  pracucable,  according  to  government  sur- 
veys. 

Appeal  trom  circuit  cotur^  Drew  ooonly; 
Marcus  L.  Hawkins.  Judge. 

Action  l>y  M.  F.  Chestnut  agalnet  Baslile 
Harris  and  others.  Judgment  for  defendanti, 
and  plaintiff  appeals.  Reversed. 

Z.T.  Wood,  for  appellant  WeUa  ft  William- 
son, for  aKKUees. 

BATTLE,  J.  An  action  was  brought  by  ap- 
pellant against  appellees  In  the  Drew  circuit 
court,  to  recover  possession  of  the  N.  B.  )4  of 
the  S.  E.  H  of  section  24,  in  township  13  S., 
and  In  range  7  W.,  containing  40  acres.  He 
claimed  by  virtue  of  a  sale  thereof  by  a  col- 
lector  of  revenue  for  the  taxes  assessed  against 
the  same  for'  the  year  1891.  Appellees  dis- 
puted the  validity  of  the  sole  on  two  grounds: 
(1)  Because  fbe  description  of  the  land  In  the 
assessment  and  In  the  notice  of  sale  Is  insuffl- 
clent;  and  (2)  because  It  was  sold  for  too  much 
cost 

The  Issues  in  the  case  were  tried  upon  an 
agreed  statement  of  facts.  It  waa  admitted 
that  tbe  land  was  described  In  the  assessment 
list  as  follows: 


Towniblp  1^  Bsnge  7. 


Omner't  Mame 

Pstti  otSw. 

Section 

Ko.  of  Aons. 

BssUeBsrrla. 

H.B.  && 

H. 

And  In  the  notice  of  tbe  sale  of  delinquent 
lands  as  ft^owi: 


Ownar**  Name 

Fans  of  See. 

Stc. 

Townibtp 

K 

Saof 

BMble  Hanla. 

N.  s.  a.E. 

£4 

U. 

7. 

40L 
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It  warn  ain  admitted  ttiat  It  was  sold  fbr  the 
tazea  of  1881  and  penalty,  and  for  60  cents 
ooati^  which  Indoded  a  fee  of  10  cents  of  the 
oonn^  derk  for  attending  the  sale,  and  S  cents 
for  fnnUahing  the  printer  with  a  description 
of  It  In  the  list  ot  delinquent  lands  adTcrtised 
for  sale. 

Upon  this  statement  of  facts,  the  court  held 
that  the  sale  was  void,  because  the  description 
the  land  in  the  assessment  and  in  the  notice 
of  sale  was  Insufflclent,  and  rendered  Judg- 
ment In  favor  of  the  appellee^  Did  the  court 
err? 

The  statutes  of  this  state  provide  that  each 
tract  or  lot  of  real  property  shall  be  so  describ- 
ed in  the 'assessment  thereof  for  taxation  as  to 
Uenti^  and  distinguish  it  from  any  other  tracts 
or  parts  of  tracts;  and  that  the  same  shall  be 
described,  If  practicable,  according  to  section 
or  subdirisions  thereof  and  congressional  town- 
ships. They  recognize  the  survey  of  the  Unit- 
ed States,  and  the  division  of  lands,  according 
thereto,  into  townships  and  ranges,  and  sec- 
tions and  parts  of  sections,  and  that  a  descrip- 
tion according  to  such  a  survey  will  be  good 
and  sufficient.  For  this  reason,  It  has  l>een 
held  that  a  description  of  land  for  assessment 
by  the  abbreviations  commonly  used  to  desig- 
nate government  subdivisions  would  be  suffi- 
cient Cooper  T.  Lee,  D9  Arfc.  400^  27  S.  W. 
970. 

In  the  case  at  bar  the  assessor  attempted  to 
assess  a  40  acres  in  section  24,  in  township  13, 
and  range  7,  in  Drew  county.  In  this  state.  It 
vaa  a  l^^al  subdivision  of  land,— a  fourth  of  a 
quarter  of  a  section  of  land.  As  described.  It 
was  unquestionably  a  legal  subdivision  of  sec- 
tion 24.  It  was  dMcrll>ed  as  the  "N.  B.  S.  B." 
of  that  sectlra.  The  first  is  the  abbreviation 
of  "nortlieast,"  and  the  last  of  "southeast" 
In  the  order  they  are  used,  they  could  desig- 
nate only  one  legal  snbdivlslon  of  a  aecUon  In- 
to 40  acres,  and  that  Is  the  northeast  quarter 
of  the  soutiieast  quarter.  They  are  not  rea- 
sonably susceptible  of  any  other  Interpretation. 
We  thhik  the  land  was  snfflclentiy  described  hi 
the  assesmnent  and  notice  of  sate. 

We  have  not  overiooked  the  mllng  of  the 
court  In  Cooper  v.  Lee,  68  Ark.  460,  27  8.  W. 
870.  In  that  case  the  land  In  controversy  was 
described  as,  **N.  N.  B.  section  2,  township  16, 
range  6,  87.18  acres."  The  section  was  n^t 
described  as  a  fractional  section,  and  87.19 
acres  w«e  not  a  legal  anbdivtslon,  according 
to  survey  of  the  govemmeit,  of  a  regular 
and  complete  section.  There  was  nothing  In 
the  description  In  that  caae  to  show  what  was 
meant  by  the  abbreviations,  as  In  this.  The 
**N."  might  have  as  reasonably  bem  constmed 
as  meaning  the  north  part  as  the  north  half. 
The  description  was  not  sufficiently  certain  to 
protect  the  Interests  of  the  owner. 

The  question  we  have  decided  is  the  oidy  one 
presented  by  counsd  In  their  briefs  for  our 
cooslderatioo.  We  dedde  no  other. 

Reversed  and  remanded  for  a  new  trial. 


NOBLB  V.  BTATB. 
(Court  of  Criminal  Appeals  of  Texas.    Jan.  26. 

ISSS.) 

Ckimimal  Liw— Appbai. 
Where  the  oills  of  exception  are  not  ap- 
proved by  the  trial  judge,  and  the  record  con- 
tains no  statement  of  facts,  the  grounds  of  a 
motion  for  a  nejr  trial  cannot  be  considered  od 
appeal. 

Appeal  from  HOI  eonnty  conrt;  C  Moor- 
man, Judge. 

John  Noble  was  convicted  of  petty  theft 
and  appeals.  Affirmed. 

Mann  Trice,  for  the  State. 

HURT,  P.  J.  Appellant  was  convicted  of 
petty  theft  and  his  punishment  assessed  at 
one  day's  imprisonment  In  the  county  jail 
and  a  fine  of  $25. 

What  purport  to  be  four  bills  of  exception 
appear  in  the  record,  but  none  of  tbem  are 
approved  by  the  trial  Judge.  There  is  no 
statement  of  the  facts  In  the  record.  As  this 
record  Is  presented,  the  grounds  of  the  mo- 
tion for  a  new  trial  cannot  be  considered,  as 
they  are  based  ui>on  the  testimony  and  the 
supposed  bills  of  exception.  As  before  stat- 
ed, the  bills  cannot  be  considered,  because 
not  approved  by  the  SnAge.  Tb»  Judgment 
Is  affirmed. 


BLLI8  V.  BTATB. 
(Court  of  Criminal  Appeals  of  Texaa.    Jan.  S6. 

1898.) 

Appbal— Rbcord— Rbvibw. 

1.  Bills  of  exception  filed  10  days  after  ad- 
journment of  the  term  of  court  cannot  l»e  con- 
sidered. 

2.  The  action  of  the  coort  in  overmling  an 
application  for  a  continuance  cannot  be  con- 
sidered in  the  absence  of  a  bill  of  exceptions. 

3.  The  finding  of  a  jui?  on  the  qaestion  of 
the  sale  of  intoxicating  Itqnon  cannot  be  dia- 
turtied  by  the  court  of  criminal  appeals. 

Appeal  from  Johnson  county  court;  F.  E. 
Adams,  Judge. 

Ooley  Bills  was  convicted  of  violating  Uie 
local  <^tl<ni  law,  and  be  aspeaiM.  AOmie^ 

Mann  Trice,  for  the  State. 

HBNDERSON,  J.  Appellant  was  con- 
victed of  violating  the  local  option  law,  and 
his  punishment  assessed  at  a  fine  of  92S  and 
20  days'  Imprisonment  In  the  county  Jail: 
hence  this  appeal. 

The  bills  of  exceptI<Hi  found  In  tbe  record 
were  ffied  10  days  after  the  adjonnunent  of 
the  term  of  court  and  therefore  cannot  be 
considered.  The  action  of  the  conrt  in  over- 
ruling the  application  for  a  continuance  can- 
not be  considered  In  tbe  absence  of  a  bill  of 
exceptions.  Tbe  same  may  be  said  with  ref- 
erence to  the  evidence  of  tbe  witness  Long. 

It  Is  contended  In  the  motion  for  a  new 
trial  that  the  evidence  Is  skot  sufflctent  to 
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sustain  the  conviction.  Tlie  tettlmony  Intro- 
duced b7  the  state  is  clear  and  uneqoiTocal 
that  the  wltneBS  bought  lager  beer  from  the 
defendant,  and  that  It  was  Intoxicating  liq- 
uor. This  was  denied  by  the  defendant  The 
jury  settled  thla  controversy  adversely  to 
the  appellant,  and  we  cannot  disturb  their 
finding.  TIM  Jodgment  Is  afflrmed. 


EfnCWART  T.  STATn. 

(Court  of  CSriminal  Appeals  ot  Texas.    Jan.  26, 
1898.> 

A  DDLTaBT— KviDsaoa. 

TiMt  defesdaut  travded  over  the  country 
In  his  peddler's  cart,  takiag  with  him  a  wo- 
man, whom  he  on  several  occasloDS  falsely  rep- 
resented as  his  wife,  and  with  whom  he  camp- 
ed, is  enough  to  warrant  conviction  of  adul- 
tery, without  any  eyewitness  of  intercourse. 

Appeal  from  Hill  county  court;  W.  C.  Mor- 
row, Judge. 

J.  L.  Stewart,  alias  A.  Anderson,  appeals 
from  a  conviction.  Affirmed. 

llann  Ttlce,  for  the  Stata 

HURT,  P.  J.  Appellant  was  convicted  of 
adultery,  and  his  punishment  assessed  at  a 
fine  of  $100;  and  he  prosecutes  this  appeal. 

There  are  no  bills  of  exception  in  the  rec- 
ord. It  Is  contended  by  appellant  that  the 
evidence  Is  not  sufficient  to  convict.  In  that 
no  witness  testifies  to  the  fact  directly  that 
acts  of  carnal  intercourse  occurred  between 
himself  and  the  woman  with  whom  he  Ib  al- 
leged to  have  had  such  adulterous  Inter- 
course. It  may  be  admitted  as  a  fact  that 
no  witness,  so  far  as  this  record  Is  con- 
cerned, saw  any  such  act  of  Intercourse;  but 
the  evidence  is  uncoutroverted  that  appel- 
lant represented  himself  to  be  a  peddler; 
that  he  lived  In  Hamilton  county,  and,  the 
rrops  being  bad  In  that  section,  he  was  ped- 
dling his  goods  out  in  Hill  county.  In  a  two- 
hnrse  wagon,  carrying  the  woman  with  him 
on  these  peddling  excursions,  and  on  several 
occasions  represented  the  woman  to  be  bis 
wife,  and  on  more  than  one  occasion  sought 
to  obtain  a  boarding  place  for  her.  The  wit- 
ness Williams  testified  that  the  man  whom 
he  takes  to  be  the  defendant,  and  the  woman 
In  question,  driving  the  same  team  that  all 
of  the  other  witnesses  Identify  as  the  de- 
fendant's team,  camped  near  his  residence 
one  night  As  he  went  to  their  camp,  they 
were  In  the  wagon  together;  but,  as  he  ap- 
proached, they  separated,  and  got  out  of  the 
wagon.  He  was  not  positive  that  the  de- 
fendant was  the  man,  but  he  stated  that  he 
believed  the  man  then  on  trial  was  the  same 
man  he  saw  In  the  wagon  at  the  time,  and 
the  man  there  represented  himself  and  the 
woman  to  be  husband  and  wife.  While  no 
witness  saw  the  parties  In  the  act  of  Inter- 
(-onrse,  these  circumstances  are  sufficiently 
strong  to  Indicate  the  fact  that  they  were 


living  as  man  and  wife.  This  being  true, 
the  testimony  would  be  sufficient 

Attached  to  the  motion  for  a  new  trial  are 
the  affidavits  of  two  parties,  who  testify  that 
they  saw  a  man  very  much  like  the  defend- 
ant In  a  two-horse  wagon,  driving  a  team 
of  horses  resembling  appellants,  with  this- 
same  woman.  This  was  In  the  town  of 
Hlllsboro.  The  defendant  lived  In  HlUs- 
boro.  They  asserted  the  fact  that  they  were- 
Intimately  acquainted  with  the  defendant, 
and  that  this  man  was  not  the  defeudant. 
but  looked  very  much  like  him.  These  wit- 
nesses were  warm  personal  friends  of  the 
defendant,  and  one  of  them  was  in  the  court 
room  during  the  trial  of  the  case.  If  the 
testimony  of  these  two  witnesses  be  true, 
that  the  woman  was  seen  with  a  party  other 
than  the  defendant  at  any  time,  other  than 
the  dates  testified  by  the  witnesses  on  the 
trial,  we  take  It  would  hardly  be  materia) 
as  against  the  tesUmooy  of  the  witnesses 
save  that  of  Williams;  for  the  other  wit- 
nesses knew  the  defendant,  and  testified  that 
he  was  the  man  who  owned  the  team  de- 
scribed, and  who  was  carrying  this  woman 
about  with  him  over  the  country.  What 
they  state  might  be  true;  yet  this  does  not 
militate  against  the  state's  case.  The  Judg- 
ment Is  affirmed.  ' 


BLADES  V.  STATE. 
(Court  of  CriminaJ  Appeals  of  Texaa    Jan.  28, 

1898.) 

Camnrii.  Law— Nbw  Trial— Niwlt-Discovsrbd 

EvtDSNOB. 

Affidavits  In  support  of  a  motion  for  new 
trial  on  the  gronnd  of  newly-discovered  evi- 
dence, which  show  on  their  face  that  the  trans- 
action concerning  which  the  witnesses  propose 
to  testify  occurred  In  a  conversation  with  ac- 
cnsed,  in  connectioQ  with  the  commission  of 
the  offense,  are  insuflldent  to  show  newly-dis- 
covered evidence. 

Appeal  from  Hunt  county  court;  W.  EL 
Bagadole,  Judge. 

Albert  Blades  was  convicted  of  theft,  and 
he  appeals.  Affirmed. 

Mann  Trice,  tar  the  Stata. 

HUKT,  P.  J.  Appellant  was  convicted  of 
the  theft  of  a  box  of  '^tamales."  A  Jury  was 
waived,  and  the  cause  submitted  to  the  court 
He  was  convicted,  and  bis  punieOiment  as- 
sessed at  a  fine  of  one  dollar,  and  Imprison- 
ment In  the  county  Jail  for  one  hour. 

The  proof  shows  beyond  any  question  or 
controversy  that  he  took  the  tamales,  as  stat- 
ed In  the  information,  and  carried  them  off, 
and,  after  godng  some  distance,  was  over- 
taken and  arrested  by  the  city  marstial,  being 
still  in  possession  of  the  property.  When 
arrested,  he  set  the  tamales  down  on  the 
sidewalk,  and  the  marshal  arrested  and  pla- 
ced him  in  Jan.  This  proof  Is  uncontro vert- 
ed. Atitnched  to  the  motion  for  a  new  trial 
are  the  affidavits  of  two  witnesses,  comtaln- 
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lag  IhcAr-  testtmony,  wMcfa  appeUant  allflgti 
to  be  newl7  dlMOToed.  Tbls  erldenc^  on 
Mm  very  face  of  tixe  affldartts  themBclves, 
sbowB  that  It  traa  not  newly  dlacoTend,  b»- 
c&TMe  the  very  txwwaotlon  ot  -vrhlch  they 
qwak  oceniTfld  In  conTenatlm  with  defend- 
ant, In  conjieetlon  with  the  commlailon  of 
tiie  dTense  by  the  deCoodant.  He  was  a 
parUdpant  Is  Uie  Tflry  ads  and  matten  set 
«p  Ui'  said  xlBdaTlts,  and,  of  CMine,  waa 
cocadaBiit  of  all  aald  tnunaaeticHia.  It  Is 
shown  that  he  was  drlnklns  tome,  but  he 
■eema  to  have  known  what  occurred  and 
what  he  had  done  on  tbe  occaakm  referred 
to.  We  deem  It  unneceuary  to  recapitulate 
the  tartlmony  In  the  caie  and  the  matt  era 
and  tblnga  aet  19  In  the  motitm  for  a  new 
trial  by  tbe  affldavlta.  This  erldeDce  Is  not 
newly  dleoovered,  and  doea  not  come  within 
any  rule  In  leflard  to  newly-dlaeorered  teatl- 
moi^.  I>efettdant  ofDeted  no  teatlraony  up- 
on the  trial  of  the  caae.  The  court  found 
that  he  Intended  to  appn«>r1ste  the  proper^ 
when  he  took  it.  and  the  officer  ehowa  that 
he  waa  carrying  It  away  when  he  oreEtoolc 
and  afreated  hlni,  and.  after  hla  arrest,  set 
tt  down  upon  the  alderwalk.  Aa  the  case  la 
presented  to  us,  we  find  no  error  In  tfae  ree- 
«td,  and  -tbe  Jndsment  la  affirmed. 


UA.LONET  STATE. 

(Ooort  of  Ckhuinal  Appeals  of  Texaa.   Jan.  12, 

1898.) 

Vbw  Trial— AprLiCATioir—CoBTiKViHoa—Aa- 

SB»T  WITXBB8. 

1.  In  pasflin?  on  a  motion  for  a  new  trial,  the 

ooort  may  look  to  the  evideDCe  of  a  witness, 
on  the  examining  trial,  to  ascertain  whether  it 
I0  probably  true  that  a  witness  will  swear  to 
the  facts  as  stated  in  the  motion. 

2.  A  new  trial  will  not  be  granted  on  account 
of  the  court's  r^esing  a  coatiBnanee  becaoae 
of  the  absence  of  a  witness,  where  it  does  not 

eem  probable  that  the  witness,  who  is  a  fugi- 
tive from  jeatice,  can  be  procured. 

3.  Nor  where  it  doea  not  appear  that  the  wit- 
ness was  preeent  at  the  time  of  the  tranaacdon 
in  quesUoD, 

Appeal  from  dlirt^lct  courts  lamar  county; 
E.  D.  McClellan.  Judge. 

J.  li.  Maloney  waa  convicted  of  the  theft  of 
a  horie,  and  he  a^tealB.  Affirmed. 

Mann  3Mc4  foe  the  Stata 

HENDERSON,  J.  Appellant  was  conrlcted 
of  the  theft  of  a  hoEse,  and  his  punishment  aa- 
aesBed  at  two  years*  confinemeat  in  the  peni- 
tentiary; hence  thla  appeaL 

Appelant  restfred  a  bUl  of  ezccsptlons  to  the 
use  made  by  the  atate  of  the  ff^ff"*!ilng  trial 
evidencB  of  P.  I.  Mudock  In  the  atato's  coof 
teat  on  saJU  motion.  We  aee  no  lmpnH)rlety 
in  such  use  as  was  made  of  the  examining 
trial  erldence  In  this  case.  In  passing  on  the 
motton  fCff  a  new  trial,  It  waa  competent  for 
the  court  to  look  to  the  evidence  of  said  Mur- 
dock  on  the  examining  trial  to  ascertain 


whether  at  not  it  mm  probaUy  true  (as  orged 
by  aivallant  In  kis  motion  tm  a.  continuanee) 
that  he  would  swear  to  the  faeta  therein  stat- 
ed that  he  oouid  prove  by  said  witness.  la 
the  application  for  conttaraasoe,  appellant  stat- 
ed that  be  ejected  to  prove  by  said  HanlodE 
that,  on  the  ISth  of  April,  he  saw  the  defend- 
ant ride  a  amaU  cheatnut  serrd  maae  past  his 
house,  on  the  Paris  and  Grarretf  s  Blaff  RosH, 
In  lamar  county,  Tex.,  and  knew  tbat  defend- 
ant owned  said  mare;  that  ahortly  after 
wards,  on  the  same  day.  the  said  Murdock  saw 
the  defendant  again  riding  by  his  bouse  on  the 
mare  alleged  to  hare  been  stolen.  Norw,  look- 
ing to  the  examining  trial  evidence.  It  wm  be 
seen  that  said  witness  Mardock  testlfled  that 
he  flaw  Oiaeadaat  on  Fiiday,  April  16tfa.  and 
Oat  lie  did  not  see  him  make  a  trade  for  a 
mare  on  tbat  day  or  any  other  day.  He  fur- 
ther testified  on  cross-examination  that  defend- 
ant waa  riding  a  smel  mare  wben  be  came  to 
his  boose,  on  April  18th,  and  that  this  sorrel 
mare  was  left  at  hla  (witness'}  taonae  by  de- 
fendant  Witness  thought  that  this  mare  was 
left  at  bis  house  on  the  nlg^it  ot  the  13th  of 
April.  So.  evidently,  this  sorrd  mare  (which 
Is  the  only  sorrel  mare  shown  to  faave  been  In 
appellant's  possession  about  that  time)  could 
not  have  been  traded  by  Um  for  tbe  roan 
mare  alleged  to  have  been  stolen.  Fnrtber- 
more,  appellant,  who  was  a  witness  on  his 
own  behalf,  testified  that  Paul  Mnrdoek  was 
present  whan  be  traded  the  sorrel  mare  Cor  the 
red  roan  mare,  and  that  said  Mimdock  saw  ! 
Um  make  the  trade.  It  was  competent  for 
the  court  also  to  look  to  defodant'a  testimo- 
ny, In  eoonectlia  wltii  the  iwplleation  for  a 
continuance  and  new  trial,  tn  ordn-  to  Judge 
whether  or  not  said  Murdock  would  swear  to 
tbe  facts  aa  stated  by  vpellant.  aad  whether 
or  not,  If  be  wduU  bo  swear,  it  tras  probably 
true.  In  the  face  of  the  rec<»d  In  tbia  case. 
It  could  not  be  reasonably  expected  tbat  said 
Murdock  would  swear  to  the  ftuts  as  atatvd  : 
by  appellant,  and,  even  If  he  did.  that  his  evi- 
dence would  not  pndHtUy  be  true. 

Appellant  also  insists  tiiat  be  rikoold  hare 
had  a  new  trial  «i  account  of  action  of 
the  court  In  ovoruUng  his  apfdlcatkm  for  a 
continuance  because  of  the  absence  of  tbe 
witness  Mabry.  From  ibe  aberUTa  retuni 
and  the  owteat  filed  by  the  state's  attorney. 
It  doea  not  seem  probable  that  Mshiy  (who  to 
a  fugitive  from  Justice  eoaU  Ukelr  be  pro- 
cured by  a  poetpmiement  of  tbe  trial  or  a  con- 
tinuance of  the  caae.  Moreovw,  It  te  not  like- 
ly tbat  said  witness  would  have  been  of  any 
benefit  to  the  appellant  bad  he  been  present 
In  the  api^cntlon  tor  a  contlnnance,  a^el- 
lant  atated  that  he  expected  to  piove  by  the 
witness  Mabry  that  bo  was  present  when  de- 
fendant traded  a  chestnut  sorrel  sure  for  tbe  1 
alleged  stolen  mare,  which  was  a  red  roan. 
In  his  testimony,  appellant  staled  that  be  did 
not  know  whether  Mabry  waa  i^^sant  when 
the  trade  was  made  or  not,  bnt  that  be  was 
near  enough  to  see  the  tcaUe.  We  do  not 
chink  the  court  erred  in  owruUng  the  appli- 
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cation  for  a  contlDuance,  nor  In  refusing  a 
new  trial  baaed  on  that  grotmd. 

In  this  connection  we  might  state  that  the 
witnesses  for  the  state  show  beyond  question 
that  the  roan  mare  appellant  Is  alleged  to 
have  stolen  was  in  poMession  of  tbe  owner,  S. 
U.  Parsons,  who  lived  some  distance  from 
where  the  alleged  trade  was  made,  at  tbe 
very  time  appellant  claims  he  traded  for  said 
roan  mare.  He  claims  that  tbe  trade  was 
made  some  time  about  12  or  1  o'cloclc  of  tbe 
day  on  Friday,  the  16th  of  April,  1897.  The 
state's  evUence  established  dearly  that  the 
roan  mare  of  Parsons  was  in  bis  possession, 
as  stated  above,  some  miles  from  where  said 
alleged  trade  was  made,  after  sundown  of 
said  day.  This,  in  conjunction  with  the  clash 
between  defendant's  witnesses  and  himself, 
as  to  what  they  would  swear,  serres  to  lend 
force  to  the  Idea  that  this  alleged  trade  for  the 
mare  is  a  fabrication  on  the  part  of  the  ai>- 
I>ellant,  and  that  said  witnesses  woold  not 
swear  to  tbe  facts  as  allegeU  by  him,  or,  If 
they  did,  that  such  testhmonj  would  not  prob- 
ably be  true. 

We  hare  examined  the  charge  of  the  court 
carefully,  and,  in  onr  opkiion.  It  Is  correct, 
and  covex%  eretj  phase  of  the  case  presented 
by  the  evidence;  and  the  facta  show  an  un- 
questioned caw  of  theft  Tbe  -Jndgmait  li 
affimud* 


SOSES  r.  STATBL 
(Court  of  Criminal  Appeals  of  Texaa.    Jan.  19. 

1898.) 

Local  Option— Pcblication  of  Ordirs  —  Prot- 
invjb  09  jort. 
Under  Rev.  Oiv.  St,  1896,  art.  8891,  pio- 
Tidios  for  the  publication  of  an  order  of  court 
annonncing  tbe  result  of  a  local  option  elec- 
tion, and  prohibiting  tue  sale  of  Intoxicnting 
liquorp,  and  also  proviaing  that  the  fact  of  pub- 
lication iball  be  entered  tQr  the  county  judge 
on  the  minates  of  the  eommtcsioners'  court, 
and  that  such  entry  or  a  certified  co^y  thereof 
is  prima  facie  evidence  of  publication,  testi- 
mony by  a  publisher  that  **an"  order  bad  been 
published  as  required,  and  that  he  had  had 
the  order  in  court,  and  had  lost  It,  and  testi- 
mony by  the  county  judge  that  the  order  which 
the  publisber  had  hnd  m  court  was  the  order 
required  to  be  published,  did  not  suatain  a 
charge  that  local  option  was  in  force  on  a  given 
day,  as  It  was  for  the  jury  to  find  tkt  fact  of 
publication. 

Ai^ieal  from  CtUlB  county  court;  BL  Q.  Alwr- 

natby.  Judge. 

Bob  Jones  was  convicted  of  violating  the 
local  option  law.   He  aoieals.  Reversed. 

Abematby  St  Beverty;  for  mpellant.  Bbum 
Trioe.  Cor  State. 

DAVIDSON,  X  Appelant  was  convicted  Vrf 
vVdttt&V  tb»  local  opdon  law,  and  bis  punish* 
Doit  assassad  st  a  One  of  926  and  20  daytf 
nnfineiBent  In  tbe  ooonty  Jail;  hence  this  ap> 
peal. 

Article  3891,  Rev.  Otv.  Bt  181)5,  provides: 
Tbe  Older  of  court  declaring  the  tcsolt  and 
ptohlbltliig       sale  et  soeh  Uquon  duUl  tia 


published  for  four  sucoesrdve  weeks  In  some 
newspaper  pnUlstked  In  the  coun^  wbearela 
such  election  has  been  held,  which  newipaper 
tHaia  be  selected  by  tbe  county  judge  for  that 
purpose.  If  there  be  no  newqisper  puMlshed 
in  the  county,  then  the  county  Judge  abaU  cause 
publication  to  be  made  hj  posting  copies  of 
said  order  at  three  public  places  within  the 
prescribed  limits  for  the  aforesaid  length  of 
time,"  etc.  It  Is  dear  from  this  provision  that, 
until  the  order  has  been  pubUahed  tbe  leigth 
of  time  required,  that  [oohibitlon  cannot  take 
effect  in  tbe  county,  pretdirct,  etc.  It  Is  abso- 
lutely necessary,  thereftt«,  that  tbe  publica- 
tion of  this  order  bi  <meof  the  modes  prescilbed 
by  this  article  abould  be  proved  upon  the  trial 
at  any  person  accused  of  violating  the  local 
ofitkm  law.  Said  urtlele  further  provides; 
"The  fact  of  publication  In  either  mode  shall 
be  entered  by  the  county  juilj^e  on  the  minutes 
of  the  commissioners*  court.  And  entry  thus 
made,  or  a  copy  thereof  certified  under  the 
hand  and  seal  of  the  clerk  of  the  county  court, 
shall  be  h^  sufllcieat  prima  fade  evidence  of 
such  fact  of  publication."  Article  3391,  supra. 
In  tbe  case  before  us  no  such  entry  was  Intro- 
duced in  evidence.  The  state,  however,  pro- 
posed to  eatabUsh  the  fact  of  publication  as  re- 
(pilced  by  law  through  the  parol  testimony  of 
the  witness  John  H.  Bingham,  who  testified 
"that  he  published  for  four  consecutive  weeks 
an  order  of  the  commissioners'  court  of  CoUln 
county  In  reference  to  local  option  In  justice 
precinct  No.  8;  that  he  had  the  orders  in 
court  wtaidi  were  pablledied  by  him,  and  that 
they  were  lost,  and  after  diligent  search  he  can- 
not find  tbem."  M.  O.  Abematby  twtlfied 
that  "be  ms  county  judge  of  OoUln  coimty, 
and  remembered  the  copies  of  the  paper  testi- 
fied to  by  the  witness  John  H.  Bingham,  and 
these  papers  contained  copy  of  tbe  order  of  tbe 
commissioners'  court  prohibiting  the  sale  of  in- 
toxicating liquor  In  the  justice  precinct  No.  8,^ 
Collin  county." 

The  couPt  diarged  the  Jnry  that  local  option 
was  In  force  and  effect  on  the  10th  day  of  De- 
cember, 18D0,  In  Collin  coimty,  in  jastlce  pre* 
cinct  No.  8  of  said  county.  Appellant  excei>t- 
ed  to  this  charge  at  the  time,  because  It  was 
the  province  of  the  jury  to  find  this  fact,  and 
not  tbe  court.  We  are  of  opinion  that  the  ex- 
ception was  wen  taken.  The  burden  of  proof 
was  upon  tbe  state  to  establish  the  fact  that 
this  order  had  been  published  as  required  by 
law.  A  prima  facie  case  could  have  be«» 
made  by  introducing  In  evidence  the  entry  of 
the  connty  judge  above  alluded  to,  that  such 
order  bad  been  published  as  required  by  law; 
and,  If  this  bad  been  done,  tbe  burden  would 
have  been  upon  tbe  appellant  to  establish  tbe 
fact  that  tbe  cnder  had  not  been  puUlshed  as 
the  law  required.  The  state  did  not  do  tills 
(and  we  are  not  aware  whether  there  was  such 
an  entiy  or  not),  but  failed  to  Introduce  this 
aiti7:  and,  as  before  stated,  the  burden  of 
proof  was  upon  the  state  to  establish  the  faict 
.that  the  order  bad  been  puUlshed  as  required 
tiy  law.  Tbe  courts  diaxge  aaBnnied.ttie  credJ* 
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t>Ill^  of  the  wltoesses,  and  that  Abemathy 
waa  absolutely  correct  when  he  awore  that  the 
orders  alluded  to  by  Bingham  were  Oiose  re- 
quired to  be  published  by  law.  Bingham  says 
be  published  some  orders  relating  to  local  op- 
tion In  Justice  precinct  No.  8,  and  that  they 
were  lost.  Abemathy  says  that  these  orders 
were  those  required  by  the  statute  pertaining  to 
this  particular  election.  The  charge  assumes 
that  neither  Bingham  nor  Abemathy  could  be 
mistaken.  We  are  of  opinion  that  the  c<mten- 
tlon  of  appellant  is  correct.  If,  bowever,  the 
oitiy  above  alluded  to  bad  beoi  Introduced  In 
evidence,  and  no  testimony  contesting  Its  cor- 
rectness, the  court  would  bare  committed  no 
error  Id  assuming  that  local  (^tlon  was  In  force 
In  prednet  No.  8.  For  tiie  error  above  dls- 
cuued,  the  Judgment  Is  reversed,  and  the  canee 
remanded. 


ESTES  v.  STATB. 

(Oonrt  of  Ortmlnal  Appeals  of  TesaM.  Jan.  12, 
1808.) 

dUHlKAL    LAW^OBtSDIOTtOX—APnAL— DlSMIS- 
SiU 

1.  When  a  verdict  has  been  rendered,  a  mo- 
tion for  ft  new  trial  overruled,  and  notice  of  ap- 
peal given,  the  lower  court,  the  term  having 
closed,  has  lost  jarisdiction  to  enter  judgment 

2.  Where  the  record  is.  before  the  coort  with- 
out a  judgment  having  been  entered  npon  the 
verdict  of  the  jury  in  the  court  below,  the  ap- 
peal will  be  dismissed. 

Appeal  from  Grayson  oounty  coort;  J.  H. 
Wood,  Judge. 

Jobn  Estes  was  convicted  of  false  Impris- 
onment, and  an)eal8.  Dlemlsaed. 

Mann  TMce,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  false  imprisonment  at  the  Septemt)er 
term,  1806,  of  the  county  court  of  Grayson 
county,  Tex.  He  filed  a  motion  4ot  a  new 
trial,  which  was  overruled,  and  gave  notice 
of  appeal.  The  Judgment  was  not  entered 
at  that  term  of  the  court,  but  was  entered 
nunc  pro  tunc  at  the  March  term,  1887;  and 
the  blU  of  exceptions  recites  that  said  entry 
was  made  witbout  notice  to  the  defendant. 
Under  this  state  of  case,  the  court  below 
bad  lost  its  authority  to  enter  the  Judgment 
at  the  March  term,  1897.  When  the  Sep- 
tember term,  18Q0,  dosed,  the  notice  of  ap- 
peal having  t>een  given,  Jurisdiction  had  at- 
tached in  this  court.  The  Judgment  was 
not  a  lost  or  destroyed  part  of  the  record, 
and  therefore  could  not  be  entered  pending 
the  appeal;  that  court  having  lost  Jurisdic- 
tion. See  Lewis  v.  State,  M  Tex.  Cr.  R. 
126,  29  S.  W.  384,  774,  and  30  S.  W.  231; 
guarles  v.  State  (Tei.  Or.  App.)  38  S.  W. 
668;  Freshman  v.  State,  Id.  1118.  The  rec- 
ord is  therefore  before  us  without  a  Judg- 
ment entered  upon  the  verdict  of  the  Jury 
in  the  court  below.  This  being  the  cue, 
the  arawftl  la  dismissed. 


DARITY  T.  8TATBL 
(Court  of  Criminal  Appeals  of  Toaa.  Jan.  S>i. 
1888.) 

AssADi/r  win   Intent  to  HoRDaa— Zxtoxica- 

TIOK— IkBTRUOTIOICS. 

Where  defendant  was  charged  with  ai- 
sault  with  Intent  to  murder,  and  the  evideDce 
showed  tliat  he  was  intoxicated  at  the  time  of 
the  alleged  assault,  a  charge  by  the  court,  after 
the  givmg  of  the  statutory  cliarge  on  intoxica- 
tion, that  he  should  be  acquitted  of  asaanlt  witli 
intent  to  mozder  nnless  he  had  a  mscMc  Intent 
to  Itill.  and  that  If  he  shot  widi  Intent  to  kii: 
any  person,  and  wounded  anoth^.  the  law 
would  presume  an  intent  to  kill  the  latter,  and. 
If  the  iuc7  did  not  believe  that  he  shot  with  in- 
tent to  kill,  he  should  be  convicted  of  an  aggia- 
vated  assault,  adequately  presented  the  Issutw. 
and  was  proper. 

Appeal  from  dtetrlct  oonrt,  Lamar  connty; 
E.  D.  McClellan,  Judge. 

George  0.  Darlty  waa  conrlcted  of  an  as- 
saolt  with  Intent  to  murder,  and  he  aroeals. 
Affirmed. 

AUen.  Hatheway  &  Allen,  tor  appdiam. 

Mann  Trice,  for  the  State. 

HENDERSON,  J.  Appellant  waa  convict- 
ed of  an  assault  with  intmt  to  murder,  and 
his  punishment  assessed  at  two  years  In  the 
penitentiary;  hence  this  appeal. 

The  only  questions  necessary  to  be  noticed 
relate  to  tbe  charge  at  the  court,  which  Is 
excepted  to  In  tiie  motion  for  a  new  trial. 
Tbe  evidence  showed  that  appelant  was 
very  drunk  at  the  time  of  tbe  alleged  assanlt 
Appellant  asked  a  number  of  charges  predi- 
cated on  the  theory  that  if  appellant  was  so 
drunk  at  the  time  as  not  to  be  capable  of  form- 
ing the  spedflc  Intrat  to  kill  he  shoold  be  ac- 
quitted. In  the  general  charge  of  tbe  court,  be- 
sides the  statutory  charge  on  iDtoxicatloo  pro- 
duced by  the  recent  use  of  Intoxicating  liq- 
uors, the  court  further  Invtructed  tbe  Jury  as 
follows:  "There  can  be  no  offenae  of  assatilt 
with  intent  to  murder  without  tbe  B[)eciflc 
Intent  to  take  life.  So,  if  you  should  believe 
that  the  defendant  discharged  a  gnn  into  T. 
S.  Hill's  house,  and  thereby  wounded  Bessie 
Hill,  but  unless  you  further  believe  beyond 
a  reasonable  doubt  that  the  defendant  in* 
tended  to  kill  Bessie  Htii,  yon  cannot  convict 
the  defondant  of  assault  wHrh  Intent  to  mui^ 
der.  But  upon  this  i>o1nt  you  are  instructed 
that  if  the  defendant  volndthrily  discharged 
his  gun  Into  T.  S.  Hill's  house  wHb  intent 
to  kill  any  person  who  might  be  In  tfae  way 
of  the  shot,  and  that  he  thereby  wounded 
Bessie  Hill,  sui^h  Intent  upon  the  part  of  the 
defendant  would  In  law  Include  the  Intent  to 
kill  Bessie  HIU."  And  the  coort  furtho- 
charged:  "If  yon  should  blllere  from  tbe 
evidence  fliat  the  defendant  IntemlonaUy 
fired  his  gun  Into  Hill's  house,  and  wounded 
Bessie  HIU,  in  such  maimer  as  to  constitute 
an  unlawful  assault,  as  hereinbefore  defined 
and  explained,  and  that  said  means  as  used 
by  him  was  a  deadly  weapon,  and  If  you  do 
not  believe  beyond  a  rra^onable  doubt  that 
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lie  had  the  spedfle  Intent  to  km,  mich  as  to 
c-onatltote  assanit  with  intent  to  murder,  as 
the  matter  has  hereinbefore  been  explained, 
then  yon  will  find  the  defendant  gttllty  of 
an  acgravated  aBBaalt,  and  assess  his  punish- 
ment." etc.  B7  this  charge  the  court  clear- 
ly Instmcted  the  Jury  to  acquit  the  defendant 
of  assault  with  Intent  to  murder,  unless  tbey 
believed  tct  the  time  that  he  bad  the  specific 
Intent  to  kill;  and  this,  no  matter  how  the 
want  of  defendant's  qieciflc  Intent  was  paus- 
ed, nie  charge  furthermore  told  the  jury. 
If  tbey  belieTed  be  committed  an  unlawful 
assault  In  shooting  said  Bessie  HIU,  but  did 
not  shoot  her  with  the  specific  intoit  to  kill 
her,  to  find  him  guilty  of  an  aggravated  as- 
sault Tills  accords  with  our  view  ot  the 
subject  The  court  furthermore  Instructed 
the  Jury  that  if  they  believed  defendant  ac- 
cidentally discharged  his  gun,  and  so  shot 
Bessie  HiU.  to  acquit  him  altogether.  In  our 
opinion,  file  diaige  of  the  court  adequately 
presented  every  Isaue  In  the  case,  and  sufil- 
clently  guarded  all  of  the  rights  of  the  de- 
fendant, under  the  testimony;  and  It  was 
not  necessary,  even  If  the  requested  charges 
bad  been  properly  framed,  for  the  court  to 
give  them.  The  evldrace  nnquestlonably, 
shows  tihat  appellant  was  very  much  under 
the  Infiuence  of  liquor  at  the  time  he  fired 
the  shot  that  struck  Bessie  Hill,  but  It  does 
no«  show  that  he  was  so  drunk  at  the  time 
as  not  to  entertain  the  specific  intent  to  take 
life.  His  acts  and  conduct  Just  before  the 
shooting  Indicate  that  while  he  knew  what 
he  was  about  ne  was  In  a  reckless  and  dan* 
gerotts  mood,  and  was  utterly  dlsregardful 
of  the  rights  oi  others.  In  such  a  mood  he 
recklessly  fired  into  the  bouse  of  another, 
and  wounded  a  little  girL  Under  the  cir- 
cumstances, we  think,  if  by  Ihe  shooting  be 
had  slain  Bessie  Hill,  defendant  would  have 
been  at  least  guilty  of  murder  In  the  second 
degree,  upon  implied  malice.  The  Jndgm«it 
Is  afflnned. 


WnXIAMS  V.  STATB. 

fCoort  of  Orimlnal  Appeals  ot  fTexaa.  Jan.  26, 

1898.) 

Crihiiui.  Law— Appsu.— Kboohd. 

In  the  absence  of  the  statement  ot  facts.  It 
,  will  be  presumed  oa  ajfpeal  that  the  evidence 
n-as  sufficient. 

Appeal  from  Johnson  oonnty  court;  F.  B. 
Adams,  Judge. 
Charley  Wllilams  appeals  from  a  conviction. 

Affirmed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Gonvlctlon  for  violating  the 
local  option  law.  There  are  no  asdgnments  of 
tTTor.  blUs  of  aceptlon,  or  statement  of  facts 
In  this  record.  Two  grounds  are  alleged  for  a 
new  trial,— that  the  verdict  Is  contrary  to  the 
law.  and  contrary  to  tbe  evidence.   In  tlie  sb- 


soice  of  the  statement  of  facts,  this  court  will 
presume  that  the  evidence  was  suffldent  The 
Judgment  is  affirmed. 


MOSS  V.  STATE. 
(Court  of  Criminal  Appeals  ot  Texas.  Tan.  M, 

1808.) 

Crihikai.  Law~Bill  op  ExcsmoifB— Approval 

— ST1.TBMBNT  OF  FaCT8 — FiLB  MaRK. 

1.  Bills  Ot  exceptions  not  approved  hy  the 
trial  juiise  cannot  be  considered. 

2.  Error  In  lostmctioDs  cnoDot  be  considered 
in  the  absence  of  a  statement  of  tacts. 

3:  Alleged  error  in  changing  a  file  mark  on  an 
IntormBtioa  will  not  t>e  considered  where  there 
Is  no  evidence  ot  such  ctumee. 

Appeal  from  Johnson  county  court;  F.  B. 

Adams,  Judge. 

Henry  Moss  was  convicted  of  violating  the 
local  option  law,  and  appeals.  Affirmed. 

Mann  Trice,  for  the  State. 

DAYIDSON.  J.  OOnvlcUoa  for  Tlolattagtbe 
local  option  law.  What  purport  to  be  two  MUa 
of  exception  ai^ear  In  the  record,  bat  neither 
Is  approved  by  the  trial  Judge,  and  thereforft 
th^  cannot  be  considered.  The  statonait  of 
facts  Is  not  Incorporated  bx  the  record.  In  the 
absence  of  Uie  statemoit  of  facts,  the  grounds 
of  the  motion  for  a  new  telal,  wherein  It  Is 
contended  Oat  the  eonrt  erred  In  his  Instmc- 
tlons  to  the  Jury,  cannot  be  considered.  Nor 
is  there  any  evidence  \>etote  ns  that  the  file 
mark  on  tbe  Information  bad  been  changed 
from  the  Dtb  of  February  to  the  6th  of  March. 
It  Is  simply  stated  as  a  ground  of  the  motion 
for  a  new  trial,  as  w^  as  a  ground  of  the 
motion  to  quash.  Without  the  attending  cir- 
cumstances as  to  the  change  of  the  file  mark, 
If  such  change  was  made,  we  cannot  under- 
take to  revise  the  action  of  fbe  court  In  that 
regard;  but  there  Is  no  evidence  before  tn  of 
any  sndi  change.  No  errors  appearlni^  the 
Judgment  la  afllrmed. 


WILLIAMSON  V.  STATE. 
(Court  ot  Criminal  Appeals  of  Texas.  Jan.  28, 

1898.) 

IlTTOXIOATIKO  LtQUORS— IlXEOAL  SaXBS. 

ErldoDce  that  a  person  bought  of  defend- 
ant a  bottle  ot  whisky,  and  also  several  bottle* 
ot  "hop  ale,"  which  had  the  appearance,  taste 
and  effect  ot  beer,  withont  defendant  In  anj 
way  indicating  hia  protest,  or  refusing  to  ac- 
cept the  money,  was  snfficient  to  show  a  sale  of 
hitoxlcatlng  liquors. 

Appeal  from  Bant  county  court;  W.  H. 
Sogsdale,  Judge. 

Fayette  Williamson  was  convicted  of  vio- 
lating the  local  option  law,  and  he  appeals. 
Affirmed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Conviction  for  violating  the 
local  <vtIon  law;  ttM  pnnhihment^wlng  ait- 
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sesfied  at  a  fine  of  S25,  and  20  days'  impriacm- 
mect  in  tbe  county  Jail.  No  bills  of  except 
tion  were  reserved  durlnsr  the  trial,  and  tbe 
only  error  relied  upon  ki  the  supposed  Insuf- 
ficiency of  the  evidence  to  support  the  con- 
viction. The  evidence  for  the  state  shows 
that  the  purchaser  bought  of  the  defendant 
tfereral  bottles  of  "hop  ale,"  which  had  the 
appearance,  taste,  and  effect  of  beer,  and  the 
further  fact  that  he  purchased  a  bottle  of 
whisky.  The  purchaser  went  to  the  place 
where  these  articles  were  kept,  and  took 
them,  leaving  the  money  upon  the  counter. 
Tbe  defendant  was  present  at  the  time,  bav- 
Ing  opened  up  bis  house  for  this  purpose. 
The  appellant  denies  his  assent  to  this  man- 
ner of  buying  bis  goods,  and  asserts  that  he 
opened  the  house  for  tbe  purpose  of  permit- 
ting the  purchaser  and  the  friends  who  ac- 
companied him  to  purchaae  some  digarettes. 
He  does  not  deny,  however,  that  these  goods 
were  purchased,  in  tbe  manner  indicated, 
against  his  protesft,  nor  does  be  deny  that  be 
accepted  tbe  money.  We  think  the  evidence 
Is  sufficient  to  show  the  sale,  and  that  the 
liquor  was  Intoxlcstlng.  TtM  Jvdgmait  to 
affirmed. 


BABTMAN  v.  STATE. 
(Court  of  Criminal  Appeals  of  TeoEas.  Jan.  20, 

1868.) 

Irtozicati^o  Liqdoks— Sales  to  Hihor& 
A  seller  of  a  glass  of  intoxicating  liquor, 
ddiveriog  it  to  a  minor  at  the  purchaser's  re- 
quest, is  not  guilty  of  selling  or  giving  It  to  the 
minor. 

Appeal  trom  EHIb  county  court;  1.  O. 
Smith,  Judge. 

Sam  Bartman  vas  cosTlcted  of  selling  and 
giving  Intoxicating  Ilquoru  to  a  minor,  and 
be  appeals.  Beversed. 

Mann  Trice,  for  tbe  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  selling  and  giving,  and  caused  to  be  sold 
and  given,  Intoxicating  liquors  to  Ed  Bls- 
land,  who  was  then  and  there  a  minor,  and 
without  tbe  written  consent  of  the  parties 
named  in  the  statute.  The  evidence  Is  un- 
controverted  that  Ed  Bislond,  Will  Branson, 
George  Bartlett,  and  Will  Pippin  went  into 
the  saloon  of  the  defendant;  that  they  wore 
minors;  that  Will  Branson  bought  and  paid 
for  all  the  intoxicating  llqnors  drank  npon 
the  occasion;  that  he  invited  tbe  other  boys 
to  visit  the  saloon  for  the  purpose  of  treat- 
ing them;  that  appellant  did  not  in  person 
sell  or  give  away  any  Inboxlcants;  that  the 
sale  was  made  by  his  employ^,  the  defend- 
ant being  In  or  about  tbe  premises.  It  is 
an  uncontroverted  fact  that  Ed  Blsland  did 
not  buy  or  pay  for  any  of  the  beer  drank 
on  the  occasion.  Without  discussing  appel- 
lant's liability  for  the  sale  If  tbe  sale  had 
been  made  to  Blsland  by  appellant's  em- 
ployA,  we  believe  tbat  the  testimony  ex- 


cludes a  sale  to  Blsland  by  the  employ^. 
The  fact  that  be  virited  the  ealoDn  with 
Branson,  who  purchased  the  intoxicants, 
and  participated  in  tbe  drinking  at  San- 
son's request,  would  not  make  BlaUnd  a 
purchaser.  It  may  be  that  the  jury  conrlet- 
ed  appellant  because  bis  employfi.  In  re- 
sponse to  Branson's  request,  set  out  the  gLiss 
of  beer  to  Blsland.  believing  this  to  be  a 
gift  by  tbe  employ^  to  Blsland.  If  this  was 
the  theory  upon  which  tbe  CDUTlctlon  is 
predicated.  It  cannot  be  aostalned.  If  there 
was  a  gift  at  all.  It  was  fn>m  Branson  to 
Blsland,  and  not  from  tbe  emirtoyfi.  This 
was  no  more  a  gift  to  Blsland  than  tt  was 
to  Branson.  Branson  paid  for  the  drinks, 
and  caused  the  beer  to  be  given  to  Blsland. 
As  tbe  evidence  presents  this  case  to  us, 
there  was  neither  a  sale  nor  a  gift  by  ap- 
pellant or  his  employe  to  Blsland  of  the  In- 
toxicants, as  alleged  In  the  Informatton. 
Under  tbe  view  we  take  of  the  case.  It  tt 
not  necessary  to  discuss  the  varlons  other 
questions  suggested  by  appellant  tor  our  god- 
Bideration.  Because  the  evidence  does  not 
show  a  sale  or  gift  by  appellant  as  alleged 
In  tbe  Information,  tbe  Judgment  Is  rsversed 
|ind  the  cause  remanded. 


BOLTON  T.  STATU 
(Court  of  Crtminal  Appeals  of  Texas.    Jan.  3ft. 

CannxAL  Law— Witnbsses  — CoMPBTsiveT— Slis- 

DBUEAVOR— PRIN-CIPAL  AITO  ACCOMPLIO^- 

CoitiioBOBi.Tio3r  or  Tbstimoxt. 

1.  One  indicted  for  a  misdemeanor  is  k  com- 
petent witness  for  ttie  state  in  the  preaecnti<u 
of  another  indicted  for  the  same  offense. 

2.  The  fact  that  defendant,  who  was  accused 
of  vioiatliu  the  local  option  law,  was  the  renter 
of  tbe  propwty  In  whkh  the  business  was  ooo- 
ducted,  and  owned  tbe  goods  therdn,  la  suffi- 
cient corroboration  of  the  testimony  of  one  joint- 
ly indicted  thnt  the  business  was  conducted  for 
defendant,  to  justify  a  convietioD. 

S.  In  cases  of  mwdemeanor.  there  aie  no  ac- 
complices, since  all  are  princtpalsi 

Appeal  from  Hunt  conntar  coort;  W.  B. 
Ragsdale,  Judge. 

Bob  Bolton  was  convicted  fbr  rUatioB  of  ttie 
local  option  law,  and  appeals.  Affirmed, 

Mann  Trice,  for  tbe  State. 

HURT,  P.  J.  ConvtctI(Ui  fdr  Tfolatlnc  the 
local  option  law.  There  was  no  error  In  the 
action  of  tbe  court  permitting  Bnkln  Polk  to 
testify,  for.  If  be  had  been  Indicted  or  charged 
with  this  particular  offense,  the  prosecution 
had  been  nol  pros'd;  and,  whether  It  had  or 
had  not.  lie  was  a  witness  for  the  state.  Tbe 
court  Instructed  tbe  jury  In  regard  to  tbe  ne- 
cessity of  corroborating  the  testimony  of  ao 
accomplice.  We  are  of  opinion  tbat  he  was 
corroborated,  as  Rukln  Polk  was  not  the  own- 
er of  tbe  establishment  and  tbe  goods  tbereln 
contained.  Ai>pellant  had  rented  the  property 
ft<om  T.  B.  Bird,  and  was  the  owntr  ot  tiie 
goods  in  the  bouse.  The  negro  Poik  sworv 
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tbat  be  wsb  emploiyad  by  appellant  "to  tend  tbe 
bar,  wait  on  customers,  etc.;  that  he  Bold  ap- 
ple Jack  (which  means  apple  brandy),  received 
Uie  money,  placed  It  la  the  drawer,  and  the  de- 
fendant would  get  tbe  money  out  of  tbe  draw- 
er," etc.  Counsel  for  appellant  requested  tbe 
court  to  Instruct  the  Jury  In  regard  to  tbe  dis- 
tinction between  an  accomplice  and  a  prinelpal. 
As  the  proof  showed  that  Polk  sold  the  braiidy, 
and  not  in  tbe  presence  of  the  appellant,  It 
was  insisted  that  appelant  was  not  a  princi- 
pal or  an  accomplice.  This  cwtentlon  is  wlth- 
ont  authority  of  law,  for  In  cases  of  misde- 
meanor all  are  principals.  The  evidence  am- 
ply siqipMts  the  verdict,  and  the  Judgment  Is 
afflrmtd. 


WARD  T.  STATEI. 
(Court  of  Crlmhial  Appeals  of  Texas.  Jan.  26, 

1S98.) 

(jBiHiaAL  LiW  — Aptbai.  from  Jubticb  Court— 

It  Is  no  excuse  for  falling,  on  appeal  from 
justice's  court  to  county  court,  to  file,  within 
tbe  prescribed  time,  bond  In  double  the  amount 
of  Sue  and  costs,  as  prescribed  by  Code  Cr. 
Proc.  1805,  arts.  889,  800.  that  defendant  did 
not  hare  a  lawyer,  but  raied  on  the  constable 
and  justice  of  the  peace  to  perfect  his  appeal. 

Appeal  from  NaTarro  county  cotnrt;  7.  F. 
Stont,  Jndge. 

H.  Ward  appeals  from  a  judgment  dlantfss- 
Inir  bli  appeal  to  tbe  eonnty  conrt  from  a 
conrtetlon  In  justice  court.  Affirmed. 

Mann  Trice^  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed in  tbe  Justice  court,  and  prosecuted  an 
appeal  to  the  county  court.  The  appeal  was 
there  dismissed  on  account  ot  the  bond  not 
being  In  double  tbe  amount  of  tbe  fine  and 
costs.  Appellant  prayed  the  right  to  give  a 
new  bond,  and  im>ffered  a  new  bond,  in 
double  the  amount  of  fine  and  costs,  In  re- 
sistance to  the  motion  to  dismiss  his  appeaL 
The  appeal,  however,  waa  dismissed,  and  he 
prosecutes  an  appeal  to  this  court 

He  assigns  as  error  the  action  of  the  court 
below  In  dismissing  his  appeaL  We  think 
tbe  action  of  the  conrt  In  dismissing  said  ap- 
peal was  In  conformity  with  the  statute  on 
tbe  subject,  authorizing  appeals  from  tbe  Jus- 
tice to  the  county  court.  See  Code  Cr.  Proc. 
1S05,  arts.  880,  800.  Said  articles  require  that 
bond  shall  be  given  with  security  In  douUe 
tbe  amount  of  the  fine  and  costs;  the  same 
to  be  filed  and  approved  by  the  justice  with- 
in 10  days  after  the  Judgment  of  the  court 
refusing  a  new  trial  has  been  rendered,  and 
not  afterwards.  Miller  v.  State,  21  Tex.  App. 
2T5,  17  S.  W.  420.  In  that  case  appellant 
offered  to  file  a  good  and  sufficient  bond  in 
double  the  amount,  which  was  refused;  and 
It  was  there  held  that  the  action  of  tbe  court 
was  correct.  If  an  excuse  could  be  offered 
for  failure  to  ale  quch  bohd.  It  has  not  been 
done  In  this  case.    Appellant  insiata  tiiat 


be  did  not  have  a  lawyer,  bat  relied  on  the 

constable  and  the  Justice  of  tbe  peace  to  per- 
fect bis  appeal.  This  affords  no  excuse.  The 
law  requires  and  places  tbe  obligation  on  him 
to  perfect  his  appeal;  and  If  he  had  procured 
a  lawyer,  and  bis  own  lawyer  had  made  tbe 
same  mistake,  It  could  not  avail  him  any- 
thing.  The  judgment  Is  afflrmeiL 


GLASSCOCK  T.  8TATB. 

(Conrt  of  Criminal  Appeabi  ot  Texas.  Jan.  26, 

1808.) 

Crimiml  Law— Ap»*i.— Now  Tsul— Biu<  op 

ExcaPT10XS-^ATBMB.VT  OT  FaCVS— APPBOTUi. 

1.  Bills  of  exceptions  not  bearing  Ox  approv- 
al of  the  trial  judge  cannot  l>e  considered. 

2.  The  statement  of  facts  cannot  be  considered 
where  It  was  filed  on  the  day  court  adjourned, 
but  was  approved  nine  days  thereafter  withoot 
an  order  for  that  purpose;. 

3.  Grouads  for  a  new  trial  cannot  be  consid- 
ered without  a  bill  of  exceptions,  or  statement 
of  facts  in  the  record. 

Appeal  from  Johnson  county  court;  F.  E. 
Adams,  Judge. 

Walter  Glasscock  was  convicted  of  riolatlnc 
the  local  option  law,  and  appeals.  AfHnwid. 

Uann  Trice,  for  the  State. 

HURT,  P.  J.  Appellant  waa  oanrlcted  of 
violating  tbe  local  option  law,  and  bla  pimldi- 
ment  assessed  at  a  fine  of  $20,  and  20  days' 
Imprisonment  In  the  county  jaU. 

The  attomeyi  for  appellant  prepared  eight 
bills  of  exception,  which  are  found  filed  In  tills 
record,  but  they  do  not  bear  tbe  approval  of 
tbe  trial  Judge  thereto.  This  was  neccasary^ 
for  this  oonrt  to  revise  tbe  matters  ccmtainedi 
In  said  bms.  Tbe  statem«it  of  tacts  waa  ap- 
proved on  S^it^nber  18th.  Conrt  adjonmed 
September  4tb,  and  tbe  clerk  seems  to  bare- 
filed  this  statement  of  facts  back,  so  as  to- 
show  that  It  was  filed  on  tbe  day  on  which 
the  conrt  adjourned.  One  of  two  proposltlona 
is  clear,— either  that  tbe  derk  filed  It  back  so- 
as  to  make  It  appear  that  it  was  filed  on  the 
4tta,  or  that  the  court  improved  tbe  statement 
ot  facts  nine  di^rs  after  tbe  cotirfc  adjonned. 
without  an  order  fOr  that  purpose.  In  either 
event  this  statement  of  facta  cannot  be  eonsld- 
ered.  There  t>eli^  neither  bills  of  excqitlon  nor 
statement  of  facts  In  ttie  feeotA,  the  gronnda 
of  the  motion  for  a  new  trial  cannot  be  con- 
sldered.   Tbe  judgment  Is  nfflrmed. 


WAKEFIELD  v.  STATR 
(Conrt  ot  Criminal  Appeals  of  Texas.  Jan.  20,. 
180a) 

CaniiKAi.  Law— Appbal  — New  Trial  — iBaorri- 

ciBxcT  or  RSCOSD. 

The  overrnlin^  of  a  motioD  for  new  trial  for 
insufficiency  of  evidence,  and  the  application  of 
the  law  thereto,  cannot  be  considered  where 
there  are  no  bills  of  exstptixm  or  statement  ot 
tai^  In  the  record. 
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Aroeal  from  Hfll  iwnnty  conrt;  W.  O.  Bior* 
row,  Judge. 

0.  J.  Wak^dd  was  coDvlcted  of  vlc^Hng 
the  local  option  law,  and  appeals.  Affirmed. 

Mann  Trice,  for  the  State. 

HENDERSON,  J.  A[^ellant  wag  convict- 
ed Ot  Belling  Intoxicating  liquors  in  viola- 
tion of  Vhe  local  option  law,  and  bis  punisb- 
meut  assessed  at  a  fine  of  $25  and  30  days 
imprisonment  In  the  cotmty  Jail;  hence  this 
appeal.  There  are  no  bills  of  exception  or 
statement  of  facts  In  the  record.  Therefore 
the  action  of  the  conrt  in  overruling  the  mo- 
tion for  a  new  trial  cannot  be  revised,  the 
jjrounds  contained  in  the  moticm  referring 
alone  to  the  sufficiency  of  the  evidence  and 
the  application  of  the  law  to  the  evidence  as 
given  in  the  charge  of  the  court  The  Judg- 
ment is  affirmed. 


BROWN  V.  STATE. 
(Conrt  of  Criminal  Appeals  of  Texas.   Jan.  5, 
1898.) 

CBI1II5AI.  LiW  —Trial  —  Instbuotions— Cikouk- 

STANTIAL  BviDBXCa— BWIHDLIXO — INDIOTMEKT. 

1.  Defendant  obtained  money  by  representing 
directly  to  a  bank  that  he  had  a  deposit  in  an- 
other banlc,  drawing  hie  check  for  the  amount 
against  sach  deposit.  This  representation  was 
sfaowD  to  be  false  by  the  testimoay  of  the  lat- 
ter bank's  clerk.  Defendant  testiiGed  that  he 
believed  at  the  time  that  he  had  the  amonnt 
claimed  on  deposit  H^,  tb&t  a  special  charge 
on  circumstantial  evidence  was  unnecessary. 

2.  A  person  may  be  gniltar  of  swindlhic  the 
use  of  a  fictitious  name  Instead  of  nis  real 
name. 

3.  An  instruction  that,  in  order  to  convict,  the 
jury  must  believe  that  defendant  procured  mon- 
ey on  the  faith  of  his  representation  that  he 
had  money  in  a  certain  bank,  which  representa- 
Utm  was  the  one  charged  in  the  indictment,  ex- 
dudes  the  Idea  that  they  could  convict  if  he  ob- 
tained the  money  on  any  other  representation. 

4.  The  omission  to  instruct  with  reference  to 
the  purpose  for  which  certain  evidence  was  ad- 
mitted was  not  ground  for  reversal,  where  no 
preludlce  waa  sMwn. 

6.  An  Indictment  which  charges  that  defend- 
ant obtained  money  from  one  bank  by  falsely 
representing  that  lie  had  money  in  another  bunk 
is  not  defective  in  failing  to  all^  that  the  lat- 
ter was  incorporated. 

Appeal  from  district  court,  Tarrant  county; 
W.  D.  Harris,  Judge. 

J.  W.  Brown  W4S  convicted  of  swlDdUng, 
and  appeals.  Affirmed. 

Mann  Trice,  for  the  State 

HENDERSON,  J.  Appellant  was  ctmvlcted 
of  swindling,  and  his  punishment  assessed  at 
imprisonment  in  the  penitentiary  for  a  term 
of  six  years;  hence  thla  appeal.  An>ellant 
reserved  an  exception  to  the  failure  of  the 
conrt  to  give  the  special  charge  requested  by 
him  on  circumstantial  evidence.  We  hare 
examined  the  record  carefully,  and,  In  onr 
cfdnirai,  this  Is  not  a  case  depending  wholly 
on  dretunstantlal  evidence.  The  offense  here 
charged  Is  awlndUng  tor  obtaining  |200  flrom 


the  Fbst  National  Bank  of  Pt  Worth  on  fbe 
false  representation  that  qipellant  tb«  had 
$5,225  In  the  Missouri  National  Bank  of  Kan- 
sas Olty,  Mo.,  or  that  be  had  credit  to  that 
amount  In  said  bonk,  and  was  anthorlied  to 
draw  against  It  The  proof  sbows  that  lie 
made  tiiese  repreaentatlons  directly  to  the 
Ft  Worth  bank,  and  that  be  drew  hia  check 
In  favor  of  sidd  bank  agabist  the  Mlasonri 
bank  for  said  amonnt;  and  on  thla  represen- 
tation, which  waa  shown,  by  the  testlnioiiy  of 
an  employe  of  said  bank,  to  be  false,  he  ob- 
tained said  9200  from  the  Ft  Worth  bank: 
and,  besides  this,  the  dtfrane  set  op  1^  appel- 
lant and  jvedicated  on  bis  testimony,  was  a 
positive  claim  by  him  that  he  believed  be  had 
at  the  time  more  than  that  amount  of  money 
In  the  Mlasonri  National  Bank.  Tb«e  was 
no  occaalon  for  the  conrt  to  give  the  requested 
charge. 

Appellant  In  hla  motion  tot  a  new  trial  ccmi- 
plaliu  that  the  court  refused  to  give  Us 
charges  numbered  1,  2,  3,  5,  and  6.  The  first 
requested  charge  appears  to  be  based  on  the 
idea  that  if  J,  W.  Brown  waa  a  flctltioos 
name,  and  not  the  real  name  at  the  aroel- 
lant,  he  could  not  be  omvlcted  of  swindling 
by  the  use  of  such  fictitious  name  Instead  of 
his  real  name.  Thla  view  Is  too  aboard  for 
dlscusslon. 

The  second  and  third  requested  Instmctions 
involve  the  Idea  that  if  the  obtention  of  the 
money  was  procured  on  a  draft  of  $15,000, 
dravm  by  said  Brown -as  secretary  and  treas- 
urer of  the  Flury  Cattle  Company,  and  depoa- 
Ited  with  the  Ft  Worth  bank  at  the  same 
time  that  said  $200  was  procured,  and  that 
said  money  was  paid  ont  by  said  bank  on  the 
faith  and  credit  of  said  $16,000  dnutt,  and  not 
on  the  fftlth  of  the  $5,225  draft,  then  the  jury 
should  acquit  the  dtfendant  The  charge  of 
the  court  which  Instructed  the  Jury  that  be- 
fore they  could  convict  the  defendant  (hey 
most  believe  that  he  procured  said  $200  on 
the  &lth  of  his  representations  that  be  bad 
$6,226  in  the  Missouri  National  Bank,  was 
sufficient  on  this  subject  and  It  clearty  vx- 
eluded  the  Idea  tliat  they  conld  convict  him  if 
he  obtained  the  money  on  any  other  represen- 
tation than  that  contained  In  the  charge  giv- 
en by  the  conrt  and  preaented  In  the  Indict- 
ment The  defense  set  up,  as  we  nnderst^d 
from  the  record,  was  based  on  the  Idea  that 
the  def aidant  believed  he  had  in  the  Mis- 
souri National  Bank  at  leaat  the  amonnt  of 
money  drawn  for  by  him;  and  the  conrt  gave 
a  full  and  liberal  cttarge  to  the  Jury  presenting 
tills  d^ense,  and  this  was  all  that  waa  re- 
quired. 

Appellant  In  his  motion  fm  a  new  trial  also 
complains  because  the  court  tailed  to  imvcrly 
uutmct  the  Jtuy  with  reftrence  to  the  por- 
poae  for  which  the  Mltdiell  matter  waa  Intxo- 
dnced  in  evidoice,  and  also  as  to  the  failure 
of  the  court  to  limit  the  testimony  with  re- 
gard to  the  Washo-.Bros.'  drafts.  This  e^- 
dence  waa  admitted  for  the  purpose  of  show- 
ing the  Intent  ttf  appelant  as  to  the  transsc- 
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tkm  under  Inrestlgatlon.  It  It  not  at  all 
probaUe  that  tbe  jvay  conricted  the  defend* 
ant  of  any  of  these  transacUona.  The  jury 
had  the  right  to  iock  to  these  transactiona  In 
determining  the  Intent  of  appellant  In  obtain- 
ing the  money  alleged  In  the  Indictment  The 
law  with  regard  to  charging  the  Jury  has  been 
changed,  and  It  mast  appear  to  this  court  that 
the  omission  In  the  charge  was  calculated  to 
Injure  the  rights  of  the  accused.  We  are  of 
opinion,  however,  that  under  the  statement 
of  facta  in  this  case,  when  the  charge  Is  look- 
ed to  as  a  whole,  the  omission  complained  of 
was  not  calculated  to  Injure  the  accused. 

Ap'pellant  also  farther  complataia  that  tbe 
indictment  Is  defective  ttecause  It  does  not  al- 
lege that  the  Missouri  National  Bank  was  In- 
corporated. In  reply  to  this  It  Is  sufficient  to 
aay  that  the  Missouri  National  Bank  was  not 
tbe  party  alleged  to  have  been  Injured  in  the 
EnvlndUng,  and  the  contention  does  not  come 
within  tbe  rule  laid  down  In  White  v.  State. 
24  Tex.  App.  231,  fi  S.  W.  8S7,  and  Naseta  v. 
State  (Tex.  Gr.  App.)  32  S.  W.  eO&  Tbe  judg- 
ment Is  affirmed. 

DAVIDSON,  J.,  absent 


McNAIR  T.  STATE. 
(Cttut  of  CHminal  Appeals  of  Texas.    Jan.  26, 

188a) 

Chimiiial  Law— AppiAif-Rivtaw. 
In  the  absence  of  a  statement  of  facts,  the 
action  of  the  court  refusing  to  give  appellant's 
requested  instmctions  cannot  be  revised. 

Appeal  from  Hill  county  court;  W.  C.  Uoi^ 
row.  Judge. 

W.  T.  McXair  was  convicted  of  violating 
the  local  (^tlon  law,  and  he  apiieals.  Af- 
flnned. 

Mann  Trice,  for  the  State. 

HENDERSON,  J.  Conviction  for  violat- 
ing the  local  (^tloo  law,  tbe  punishment  be- 
ing assessed  at  a  0ne  of  $25,  and  20  days* 
Imprisonment  In  the  connty  jail.  There  are 
no  biUs  of  exception  or  statement  of  facts 
In  tbe  record.  We  find  the  judgment  of  tbe 
court  overmling  tbe  motion  for  a  new  trial, 
but  tbe  motlw  itaelf  Is  not  contained  In  the 
recOTd.  Id  the  absence  of  the  statement  of 
tacts,  tbe  action  of  the  court  refusing  to  give 
j^tpellant'a  requested  instructions  cannot  be 
revlMd.   The  lodgment  is  affirmed. 


WIIiLIAMS  V.  8TAT1S. 
(Court  of  Criminal  Appeals  of  Texas.    Jan.  28, 

188a) 

OAMi'td— Bbttino  at  Ckaps. 
Under  an  iodictment  for  betting  at  craps.  It 
is  Immaterial  whether  it  was  a  banking  game, 
or  a  game  played  between  individaali. 

Am>eal  from  UmestoiM  eoonty  conrt;  A. 
J.  Harper,  Judge. 


Archie  WUUama  was  convicted  of  betting  at 
enin,  and  aweala.  Affirmed. 

Ifaon  Trice,  tor  the  State. 

HENDERSON,  J.  Aniellant  wai  convict- 
ed of  betUnf  ftt  A  game  played  with  dice, 
commonly  called  "craps,"  not  at  a  private 
resldoice,  and  tala  punishment  aaaessed  at  a 
fine  of  91B;  brace  this  appeaL  App^ant 
atl»d  aevenl  charges  In  effect  instructing 
tbe  jury  that  if  they  believed  the  game  bet 
at  by  appelant  was  a  banking  game  to  acquit 
him,  it  being  contended  that  be  was  not 
charged  wltb  betting  at  a  banking  game. 
These  charges  were  refused  by  tbe  court. 
The  proof  showed  that  the  game  defendant 
bet  at  was  a  banking  game,  called  "craps.** 
We  bare  heretofore  held  that,  under  an  In- 
dictment of  this  diaracter.  It  Is  Immatert^ 
whether  It  was  a  banking  game  or  a  game 
played  merely  between  Individuals;  that  It 
was  equally  a  betting  at  a  game  of  craps.  See 
Thompson  v.  State  (Tex.  Gr.  App.)  88  3.  W. 
T85:  Id.,  89  S.  W.  29a  The  judgment  Is 
affirmed. 


BARTON  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   Tan.  20^ 

189a) 

CaiviNAL  Law— FoRHSK  AcqcitTAt<— Plba. 

1,  A  plea  of  former  acquittal  should  be  In- 
terposed in  bar  together  with  the  plea  of  not 
goilty,  or  it  may  be  criied  on  alone. 

2L  A  plea  of  former  acquittal  cannot  be  con- 
sidered when  Interposed  after  verdict 

Appeal  from  Hill  county  court;  W.  0.  Mor> 
row,  Judge. 

G.  B.  Barton  was  convicted  ot  violating 
the  local  option  law,  and  appeals.  Affirmed. 

Mann  Trice,  fbr  ttae  State. 

HURT,  P.  J.  Convlc41on  for  selMng  In- 
toxicating liquors  In  violation  of  the  local 
option  law.  No  Mils  of  exception  appear  in 
tbe  record,  and  no  motion  for  a  new  triaL 
We  have  In  the  record,  however,  what  is 
termed  by  appelant  "a  special  plea  In  bar 
of  this  prosecution."  This  plea  was  filed  and 
presented  after  conviction  and  judgment.  It 
begins  as  if  It  was  Intended  as  a  plea  of  for- 
mer acquittal  or  cmiviction,  setting  out  that 
he  had  been  placed  upon  trial  in  this  same 
case  ot  the  same  ofTense,  and  the  jury  were 
duly  swoni  and  Impaneled,  and  that  the  evi- 
dence was  heard  on  that  trial.  It  then  pro- 
ceeds to  set  out  all  the  evidence  received  on 
that  trial,  and  closes  by  asking  the  court  "to 
dismiss  bis  said  case,  and  let  him  go  forth- 
wtth."  On  the  mar^n  of  the  record  this  is 
called  a  "motion  for  a  new  trial."  It  la  so 
treated  In  the  judgment  of  the  court  overrul- 
ing the  same,  but  It  Is  not  a  motion  for  a 
new  trial.  If  this  plea  of  former  acquittal 
bad  been  In  proper  form,  it  came  too  late, 
and  should  have  been  interposed  In  bar  of  the 
prosecution,  and  alcmg  with  the  plea  oi  not 
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toat^r,  oc  U  could  bare  been  rcUed  on  Bione, 
without  a  ptecL,  but  It  cannot  be  heaid  ^ter 
TerdloL  We  find  otrifbtng  In  tbe  record,  as 
presented  to  ns,  tbat  would  antborize  this 
court  to  reverse  tbe  Judgmoat,  and  It  Is 
therefore  affirmed. 


CUNNINQHAM  t.  STATB. 
(Oonrt  of  Orhnlnal  Appeals  of  Texas,    Jan.  12; 

CBmiXAL  Afpbai.  —  iHSTBVCTiora  —  Habhlbs. 
Ekkor— New  Trial— NtWLT-Dia- 

OOVBRID  EtIDBBOS. 

1.  An  inBtractlon  to  fiod  accused  gvffty  If  he 
stole  three  hof;;s,  "or  either  of  them,"  was  barm- 
le^  though  the  evidence  showed  that,  ii  he  was 

Silty  et  all,  he  was  gailt;  of  stealing  all  of 
;ni. 

2.  An  accused  ooBTfeted  of  ateallnj;  hogs  is 
Dot  entitled  to  a  new  trial  on  the  ground  of  al- 
leged newly-discovered  evidence  that  a  witness 
would  testify  that  the  hogs  the  prosecutor  own- 
ed were  of  a  different  kind  than  those  alleged 
to  be  stolen  for  want  of  diligence,  where  the 
witness  had  testified  at  the  trial  ob  accused's 
behalf.  • 

Appeal  from  district  court,  Frio  county;  M.  P. 
Lowe,  Judge. 

Ben  Cutmlngham  was  convicted  of  ttaef^ 
and  appeals.  Affirmed. 

Geo.  C.  Herman,  1.  N.  Spann,  and  F.  H.  Bur- 
meister,  for  appellant  Maun  Trice,  for  the 
State. 

HENDBItSON.  J.  Appellant  was  co^vic^ 
ed  of  theft  ct  hoga,  and  bis  pnnliAiment  as- 
sessed at  &ree  years*  confinement  bi  tbe  penl- 
toitlaiy;  hence  tbis  appeal 

Appellant  complains  of  tbe  charge  of  fUt 
eourt.  became  It  Instructed  tbe  jury  that  If  tbe 
defendant  committed  tbe  tbeft  of  saU  three 
hogs,  as  charged  In  Uie  Indictment,  or  either 
of  them,  to  find  falm  guilty;  bis  contention  be 
big  that,  If  the  evidence  Abowed'ttieft  at  all, 
It  was,  tbeft  of  all  of  said  bogs,  and  not  of 
any  tme  of  tibam.  We  eoncede  tbe  truth  of 
this  observation,  yet  we  utterly  fall  to  see  how 
sncb  a  tSmrgt  could  lojuie  appellant;  and  as 
the  law  now  Is,  the  charge  most  not  only  be 
enepted  to,  bat  It  must  appear  to  be  both 
erroneous,  and  calculated  to  Injure  tbe  rights 
of  appellant. 

A^»dlant  Insbta  tbat  a  nsw  trial  should 
have  been  granted  him  on  account  of  newly^ 
discovered  evidence,  to  wit,  he  claims  that  be 
bas.  sbue  tiie  trial,  discovered  tbat  Lease  Oden 
would  testis  tbat  tbe  bogs  appellant  is  tSaai- 
ged  with  having  stolen,  and  the  hogs  claimed 
1^  file  prosecutor,  Rfl^,  were  rasor-badK 
hogs,  and  woe  not  Berkshire  and  Poland 
China  mixed,  aa  teetlfled  to  by  RUey.  In  re- 
ply to  this  It  la  sufficient  to  say  that  the  wit- 
ness Lease  Oden  was  on  the  stand  <m  behalf 
of  appdlant  Tbe  state,  in  its  original  teatl- 
mony,  had  proved  by  Biley  and  others  the 
kind  of  hoga  he  owned,  and  wbldi  be  dalmed 
bad  been  stolen,  and  that  they  were  Poland 
China  and  Berkshire  mixed,— better  than  tbe 


erdlnary  breads  at  hogs  In  that  pntlon  of  liie 
country.  Deflendant's  witness  Oden  was  placed 
on  tbe  stand  afterwards,  and  tsstlfled  about 
these  hc^  Certainly  the  least  iHMganwA  qu 
tbe  part  of  arodhmt  would  have  ascertalaed 
from  said  witness  what  he  knew  about  the 
kind  of  bogs  owned  by  Bll^. 

The  charge  of  ti»  court  sufficiently  taHtroct- 
ed  tbe  jury  with  r^;ard  to  Ibe  dUEtecnce  be- 
tween theft  and  trespass,  and  fully  and  fairly 
submitted  a^ellant'a  defsDse;  that  la,  tbe  Jury 
were  told  tbat  If  they  beUeved  flrom  the  evi- 
denee—or  If  th^  bad  a  reasonable  doubt— tbat 
defendant,  If  be  took  the  bogs,  boneetly  be- 
Ueved at  flie  time  tbat  tfaear  wan  bis  (deCend- 
ant*a)  own  bogs,  tben  to  acquit  Um.  nua 
was  all  that  the  court  was  required  to  do. 
We  do  not  believe  tbat  flle  oonvictkn  fo  this 
esse  is  unstQiported  by  the  testimony.  Id  our 
opinion.  It  is  a  dear  case  at  theft,  and  tbe  Jury 
were  fully  auQioriscd  to  And  as  Vatg  did.  The 
Judgment  Is  aflbrmed. 


DBOAK  V.  STATE. 
(Court  of  Criminal  Appeals  of  Tesas;    Jan.  19. 
1898.) 

Criicikal  Law— Xnstbcotiob^Bvidbncb. 

1.  Where  the  party  robbed  testifies  directlj 
to  the  facts,  and  ponCivelr  identifies  defendant 
as  the  one  who  robbed  him.  the  Jnry  need  not 
be  instructed  on  circuniBtantial  evidence. 

2.  Where  the  evidence  will  sustain  a  verdict 
of  guilty,  the  jorjr  may  disregard  alibi  testi- 
mony, though  the  latter  Is  complete,  and  cov- 
ers the  whole  time  during  which  the  alleged  of- 
fense was  committed. 

Appeal  from  district  court,  Grayson  comity: 
Don  A.  Bliss,  Judge. 

Jack  Droak  was  convicted  of  robbery,  and 
appeals.  Affirmed. 

Mosdeydc  Smith,  fw  appellant  MannTMce. 
for  tbe  State. 

DAVIDSON,  j1  Appellittt-wuooovlcfcedof 
robbery,  and  bla  punishment  asaBaawl  at  five 
yean  In  tbe  penitentiary;  tacuce  thla  s^peaL 

Annllant  complains  of  the  faUore  of  the 
court  to  charge  tbe  Jury  on  dceunatantW  evi- 
dence. This  Is  not  K  osae  dependent  on  dr- 
cumstantlal  evManee.  Tbe  evidence  Is  of  a 
positive  duracter.  a  L.  Cacter.  (be  parly 
robbed,  testified  directly  to  the  facts,  and  pesl- 
ttvely  IdeoUfled  tbe  defendant  aa  tbe  panon 
who  robbed  him. 

There  Is  nothing  to  appcUant^  auggesdon 
contained  In  bla  bill  of  exceptions  with  ref- 
erence to  tbe  argument  used  by  tbe  proseco- 
tion.  Tbe  argument,  ttiougb  not  warranted  by 
tbe  evidence,  was  not  of  a  nature  calculated  to 
Injture  the  appellant,  nor  was  any  InstmctioD 
presented  by  counsel  to  the  court  for  the  Jury 
to  disregard  said  argumcuL  We  have  examin- 
ed the  rectffd  carefully,  and,  Ui  our  o^aSoa, 
the  evldaice  amply  sustains  the  verdict  Tbe 
fact  that  appellant  produced  alibi  testtmimy, 
even  tbongh  It  had  baa  complete,  and  covered 
the  whole  time  during  which  tbe  aUagnd  lob- 
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beiT  wM  oamnltted.  yet  It  wu  coiopeteiit  for 
the  Jury  to  dlar^rd  the  mim  U  tbajr  mw  fit 
Olie  JnclgmMit  Is  afflimecL 


GLASSOOCK  w.  BTAXB. 
^ Court  of  GHndiul  Appeals  of  Tens.   Jan.  28, 

189&) 

Local  Optio:*  Law— 7iolatio:4— Etidbitob. 
Several  witnesses  testified  that  accused 
sold  a  bereragre  resembliDK  beer  In  taste  and 
smell.  Lirge  qnsnttties  of  the  beverage  were 
shipped  to  bim,  under  the  name  of  "bop  ale," 
from  a  certain  brewery.  A  witness  testified 
that  he  knew  what  beer  was,  and  that  a  bottle. 
<a  "bKv  Ale"  of  Uie  charactw  acoued  sold  was 
beer.  HrU  snffielent  to  show  that  mccuMd  had 
violated  the  local  option  law. 

Appeal  from  Jo^aaen  conntjr  conrt;  F.  B. 
Adams,  Jndge. 

Walter  Qlajwcock  was  convicted  of  violat- 
ing the  local  option  law.  and  appeals.  Af* 
firmed. 

Mann  Trice,  for  tte  State. 

HBKDERSON,  J.  Appelant  mu  coBTlct- 
ed  of  Tlolatlng  the  local  option  law.  uid  bis 
punishment  ajssessed  at  a  flae  of  900  and  26 
days'  imprlsmment  in  the  county  jaO. 

Tbe  only  qaesUon  preeented  la  aa  to  tbe 
sufficiency  of  the  proof  to  snstalB  the  verdict 
of  the  jury.  We  iuiTO  examined  the  record 
carefully,  and.  in  our  o^ialan,  the  proof  to 
anqily  anffldent  All  of  the  wltnesaea  de- 
scribe the  beverage  as  zesembllBs  ben  in 
taste  and  am^;  and  It  is  farther  shown  that 
said  beer  was  sh4>ped  In  larse  qnaotitles  from 
the  Ft.  Worth  Brewery,  under  the  name  of 
"hop  ale."  One  of  the  wltnesaea,  Indeed, 
states  Hiat  he  drank  a  cmalderaUe  quantity 
■of  it  and  It  did  not  Intoxicate;  bnt  he  ako 
stated  that  the  aame  qaantlty  of  beer  would 
have  produced  no  effect  on  him.  Dink  Bad* 
dell,  however,  by  bis  evldfiinoc^  cUnebfla  the 
case  against  appellant  He  aUted  ttiat  be 
knew  wfant  beer  was,  asid  that  be  bad  drunk 
beer  made  by  the  Ft  Worth  Brewery,  and 
that  tbe  bottle  of  "bop  ale,"  so  caUed.  wUdi 
was  handed  bin  by  tiie  attomey.  and  wbliA 
wBs  shown  to  be  of  the  same  character  aa 
that  sold,  was  beer.  Be  stated  that  he  knew 
It  was  beer  by  Its  nneU  and  tsste,  and  that 
It  taated  and  looked  like  the  beer  of  the  Ft 
Wertb  Brewery;  that  he  had  bought  two 
bottlea  labeled  **hop  ale"  from  the  defendtet 
-Olaaseoek;  and  that  it  was  beer.  There  is 
Bo  Question,  In  our  opinion,  as  to  the  snfB- 
■deacy  of  the  proof  to  sustain  the  conviction, 
and  the  Judgment  Is  afllnued. 


BQB]I!B£k>N  V.  STATB. 
<Cont  of  Criminal  Appeals  of  Texas.    Am.  12, 
18B&) 

Lm  flroex— Rmdutioit— Movsasirr  or  Oattls, 
1.  Under  Rev.  St.  1805,  art.  S(M8k.  providing 
■Uat  the  QoarantiBe  line,  as  fixed  by  tlie  live- 


stock sanitary  eommisslon,  diall  not  apply  from 
the  let  day  of  November  to  the  ISut  day  of 
Ma?  of  each  year,  an  order  of  the  commlssicw 
prohibiting  the  moring  of  cattle  across  a  cer- 
tain line  from  Febraary  15th  to  November  l&th 
was  void. 

2.  The  farther  provision  of  said  sectloa  that 
ttie  qnarantine  line  mast  conform  with  the  fed- 
eral line  has  nothing  to  do  with  ttie  question  of 
the  time  cattle  may  be  moved  within  the  state. 

Appeal  from  FVsard  coimty  court;  Robert 
Cole,  Judge. 

Mart  Boberson  wm  convicted  of  driving 
catFtle  across  the  quarantine  line  eatabliehed 
by  the  live-stock  sanitary  commteBlon  of  tbe 
state,  and  be  appeals.  Reversed. 

F.  S.  Dycua.  for  •H>eUant  Uan  IMoe. 
for  the  State. 

EnJRT,  P.  J.  Appdlaflt  was  convicted  of 
driving  cattle  across  the  qnarantine  line  ee> 
tabllshed  by  the  liversto^  sanitary  commis- 
sion of  the  state  of  Texas,  and  fined  9250; 
hence  this  appeal.  • 

In  driving  tbe  cattle,  he  evldratly  vkdaited 
the  order  eC  tbe  commlsslGa.  Tbe  questlMi 
before  ns  is  whether  the  commlaalon  had  a 
light  to  fix  the  lime  (aa  was  d<me  In  this 
case)  for  the  driving  of  cattle.  The  commis- 
sion prohibited,  by  an  order,  tlie  driving  and 
movlDg  of  oattle  across  a  certain  line  from 
the  lAth  day  of  February,  1896,  to  the  Ifitb 
day  of  November,  1886.  The  commtselon  had 
no  authority  to  make  any  such  order.  In 
doing  80  they  vkdated  tbe  i^ata^  unequivocal 
provisions  of  the  statute  qpon  this  subject. 
Tlie  statute  (Rev.  St  18D5)  provides  as  ftd- 
lews:  "Alt.  6M3k.  Any  quarantine  line 
that  may  be  fixed  by  the  llve-sto^  sanitary 
commission  against  Texas  or  st^Mh^c  fever, 
shall  be  ao  fixed  as  to  coofbrm  to  the  federal 
quarantine  line  astaUMied.  or  that  may  be 
establUhed,  br  tbe  United  States  department 
ct  agricuMnre;  provided,  however,  that  as  to 
tiw  shipment  or  movement  oC  livestock  with- 
in the  Umlts  of  the  state,  mch  quarantine 
Uaee,  and  tbe  wgalattona  in  Velatlon  tbereto, 
shall' not  m»p^  from  the  first  day  of  No- 
vunbeE  to  tiie  fltteeBtb  day  of  lILaj  of  each 
year;  provided  the  quarantine  line  now  rsooff- 
aiaed  and  eatabHsihed  by  federal  aothsrity 
wiann  die  state  of  Texaa,  shall  not  be  diaa- 
ged  prior  to  December  1,  1868,  bot  said  line 
as  is  now  sstaMldwd  ahall  remain  In  full 
f<nxe  nntil  said  date."  There  is  no  conflict 
in  Ow  evidence  as  to  tbe  XolkMring  Acts: 
That  appellant  was  on  or  lUMnit  AinU  1, 16616. 
In  the  aatlle^  of  J.  F.  Wilson,  as  randi  man- 
ager of  his  cattle,  and  as  sn<A  manager,  on 
ttw  7tb  day  of  April.  1886,  did  drive  a  herd 
of  cattle  belonging  to  said  Wilson,  ccmiM- 
lag  of  about  600  head,  tnm  WUbavger  and 
Ardiw  counties  into  the  WUaon  paatore  in 
Foard  county,  Tex.,  croaslng  the  qnarantine 
line.  Awellant  bftd  a  right  to  drive  the 
cattle  across  the  line  at  that  Hme,  Imianae 
the  statute  ei^ressly  provides  ttiat  as  to 
tbe  shipment  and  movement  of  live  stock 
within  the  UmUa  of  this  stete,  «ieta  qnaraa- 
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tine  lines,  and  tbe  r^ulatlona  In  regard 
thereto,  shall  not  apply  from  the  1st  day  of 
NoTember  nntll  the  15th  day  of  May  of  each 
year.  It  !■  insisted  by  the  asrtihmt  attor- 
ney general  that  the  quarantine  line  estab- 
Uahed  must  conform  with  that  establiBhed  by 
the  federal  antiioiities.  This  position  la  cor- 
rect, but  it  has  nothing  whatevw  to  do  with 
the  qnestdon  as  to  when  tbe  cattle  can  or 
cannot  be  mored  within  this  state.  We  deem 
It  nnneceesary  to  discuss  the  question  as  to 
whether  the  legislature  could  conf«r  the  ponv- 
erg  which  bare  been  conferred  upon  the  Utp- 
atock  sanitary  ccMnmiaEdon.  When  neces- 
sary, we  will  dlscnas  tiiat  question.  Ttie  in- 
dlotment  charges  no  offense  against  the  laws 
at  Uils  state,  and  should  have  been  quashed 
upon  motion  of  appellant  Tbe  Judgment 
la  rsTOrsed,  and  the  prosecution  ordned  dls- 
mlsaed. 


KB4BLY  T.  6TATB. 
(Conrt  of  Criminal  Appeals  of  Texaa.   Jan.  2S, 

1808.) 

Cbihikal  Law— Appkal— Rsoobd— Reviiw— 

New  Thiai. 

1.  Where  there  are  no  bills  of  exception  or 
statement  of  facts  in  the  record,  a  refusal  to 
give  certain  instractions  cannot  be  reviewed. 

2.  Objection  on  a  motion  for  a  new  trial  to 
testimony  cannot  be  determined  in  the  absence 
of  a  bill  of  exceptions. 

Appeal  from  Johnson  county  court;  F.  B. 
Adiams,  Judge. 

TbomtoQ  Kearly  was  convicted  of  violating 
the  local  option  law,  and  (^iiiealed.  Judg- 
ment affirmed. 

Mann  Trice,  for  the  State. 

DAVIDSON.  J.  CouTlctlon  fbr  violating 
the  local  option  law.  There  are  no  bills  of 
exception  or  statement  of  facta  In  the  record. 
Special  charge  Na  1  requested  bgr  appellant 
has  reference  to  tbe  testimony  of  the  witness 
Long  as  to  the  purchase  of  the  United  States 
Internal  revenue  license  one  Bob  Coulter, 
and  by  the  firm  of  Newbury  ft  Chapman,  as 
testing  the  credibility  of  the  appel^t,  etc 
In  the  abaence  of  the  statement  of  facta,  we 
do  not  know  that  this  chaige  was  called  for. 
The  aame  observations  ai^y  with  refoence 
to  requested  ctaarge  No.  2.  We  desire  to  dis- 
tinctly state  that  the  conrt  must  cliarge  the 
law  applicable  to  the  evidence  and  the  Indict 
ment;  and  we  cannot  determine  whether  such 
a  charge  is  required,  unless  we  have  the  evl- 
dence  before  us. 

In  the  motion  for  a  new  trial,  appellant 
complains  of  the  action  of  the  court  In  per- 
mitting the  witness  Long  to  testify  to  certain 
matters.  This  matter  cannot  be  reached  in 
the  motiCHi  for  a  new  trial.  In  the  absence  of 
a  bill  of  exceptions,  ^pellant  also  com- 
plains that  the  evidence  upon  which  the  con- 
viction was  obtained  fa  not  the  best  evidence, 
etc.  Tbe  evidence  is  not  before  na,  and  there* 
fore  we  cannot  consider  this  Direction.  A 


great  many  mattos  are  comidalned  of  In  tbe 
motion,  which  cannot  be  reviaad  In  tbe  ab- 
sence of  the  statement  of  fkcts.  In  aome 
cases  the  court  would  have  tbe  light  to  in- 
struct the  jury  tbat  local  <vtIott  was  In  force, 
and  we  cannot  paas  upon  this  obj^tkm  with- 
out a  statement  of  the  facts.  No  errors  ap- 
pearing in  the  record,  the  Judgment  la  af- 
flrmed. 


WADE  T.  STATB. 
(Court  of  Criminal  Appeals  of  Texas.    Jan.  20. 
1896.) 

Criuinal  Law  — Apprai, —  New  Trial — Nbwlt- 
DiBOOTKHsn  Bvinsxov. 

1.  Where  there  is  a  conflict  In  the  testimony, 
a  conviction  will  not  be  distarlKd. 

2.  It  is  not  error  to  refuse  a  new  trial  on  the 
ground  of  newly-discovered  evidence  which  is 
to  be  adduced  by  a  witness  whom  defendant 
testified  at  the  trial  waa  present  at  the  commis- 
sion of  the  offense. 

Appeal  from  Hunt  county  court;  W.  H. 
Ragsdale,  Judge. 

Cullua  Wade  was  convicted  of  violating  tbe 
local  option  law,  and  ^peala.  Afflrmed. 

Mann  Trice,  for  the  State. 

DATIDSON,  J.  Appellant  waa  convicted 
of  violating  tbe  local  option  law,  and  his  pun- 
ishment assessed  at  a  fine  of  $2S,  and  20  days* 
Imprisonment  In  the  county  Jail;  hence  tills 
appeal. 

There  waa  a  conflict  In  tbe  testimony.  The 
witness  Neal  testified  in  behalf  of  the  state 
"that  In  Negr  Wade's  saloon,  at  Qnlnlan,  Tex., 
he  called  for  a  pint  of  whlAky.  Wade 
and  the  defendant  were  both  behind  the  bar. 
When  I  asked  for  the  whisky.  N^  Wade  aet 
a  phit  of  whisky  on  tbe  bar.  Witness  pvt  the 
mon^  on  the  bar,  and  the  defttidant  picked 
up  'Qw  money  and  put  it  in  the  cash  drawer.  1 
had  no  prescr^tion,*'  etc.  He  says  that  there 
was  no  one  in  the  room  except  Ncy  Wade, 
the  defendant,  and  witness.  Ney  Wade  was 
permitted  to  testify  (though  previously  con- 
victed for  this  aame  oftense),  in  behalf  of  de- 
fendant, ''that  he  was  In  his  idace  of  bnslDees 
aU  of  the  day  on  wtalcb  Neal  teattfled  tills 
transaction  occurred;  and  when  Neal  called 
for  the  whicdiy  be  was  filling  up  stme  botfle& 
and  put  a  bottle  on  the  counter.  Charts  Hart 
bdng  at  the  time  present;  that  be  never  no* 
ticed  wbo  took  the  mon^;  that  this  defend- 
ant had  no  Interest  in  tbe  business,  and  the 
witness  did  have  the  defendant  employed: 
that  they  were  biotiiers;  be  did  not  have 
Charley  Etart  enjoyed  to  eondnct  the  busi- 
ness." The  defendant  testified  "that  be  did 
not  sell  any  wMd^;  that  be  waa  not  behind 
the  bar;  was  out  of  reach  of  It,  and  was  sit- 
ting over  in  one  eomer  <A  the  room,  not  tar 
from  the  bar,  but  out  of  reach  of  It"  Neal 
was  recalled,  and  testified  in  rebuttal  that 
the  defoidant  was  not  sitting  down  In  the  cor^ 
aa  of  the  room  when  he  bought  the  whisky, 
but  was  behind  the  bar,  teasing  np  agatnat  1^ 
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tedng  th«  wltneoB.  The  conflict  In  the  testi- 
mony wu  dedded  hr  tbe  ^raj  against  tbe  de- 
fendant, and  in  favor  of  tbe  state,  and.  tbe 
jmy  being  tbe  exdiwiTe  Judges  of  tbe  credl- 
bintj  of  the  witnesses  and  tbe  w^ht  to  be 
glTen  tbelr  testimony,  we  axe  not  a,iitboilBed 
to  dlatnrb  their  fludlng. 

Nor  was  there  ai^  wror  In  the  refusal  of 
the  coort  to  grant  a  new  trial  on  the  alleged 
newly-discovered  testimony  of  Charley  Hart 
If  Charley  Hart  vas  in  tbe  saloon  at  the  time, 
as  omtended  by  defendant,  and  as  testified 
to  by  Ncy  Wade,  bis  evidence  was  not  new- 
ly-discovered, for,  if  he  was  in  the  saloon, 
the  defendant  knew  that  foot;  and  the  attor- 
ney for  appellant  testified  In  the  case  '*that, 
prior  to  th*s  trial.  1«  had  talked  with  the  vrit- 
ness  Neal  wlQi  reference  to  thbi  veiy  matter, 
and  he  states  that  Neal  told  him  that  when 
he  got  the  whisky  both  Chari^  Hart  and  de- 
fendant were  behind  the  bar,  and  one  of  them 
got  tbe  money,  and  he  thonght  It  was  Charley 
Hart"  We  do  not  nnderstand  how  this  could 
be  newly-dlsoovered  testimony.  The  Judg- 
ment Is  afflimed. 


SMITH  V.  STATE. 
IConrt  of  Criminal  Appeals  of  Texas.   Jan.  26, 
1868.) 

CRIHIKA.L  Law— Appbal—Rboord  — Bill  or  Ei- 
CBiTioKs — Balk  of  Liqcor. 

1.  Where  there  is  no  bill  of  exceptions  in  the 
record,  the  action  of  the  trial  court  in  overrul- 
ing an  application  for  continuance  will  not  be 

reviewed  on  appeaL 

2.  A  coDTictioQ  00  conflicting  evidence  will 
not  be  disturbed. 

Appeal  from  Hunt  coanfy  conrt;  W.  H. 
Ragsdale,  Judge. 

Grouch  Smith  was  convicted  of  violating  the 
local  option  law,  and  appealed.  Judgment  af- 
flnned. 

Mann  Tric^  toe  tbe  State. 

DAVIDSON.  J.  Appellant  was  c<atvleted  of 
violating  the  local  option  law,  and  bis  punlsb- 
m&it  assessed  at  a  fine  of  $100  and  60  days* 
Imprisonment  in  tbe  county  Jail;  hence  this 
appeal. 

Xbere  are  no  bills  of  exceptloa  in  tbe  rec- 
ord, and  therefore  the  action  of  the  court  over* 
ruling  the  application  for  a  continuance  will 
not  be  considered.  It  Is  also  ctrntended  that 
the  evidence  does  not  support  tbe  conviction. 
There  was  some  nmflict  In  tbe  evidence.  The 
(!TldeDce  for  the  defendant  Is  of  rather  a  nega- 
tive than  of  a  positive  character  hi  regard  to 
the  transaction.  Tbe  state's  evidence  discloses 
ihat  the  witness  George  bought  from  the  de- 
fendant a  half  pint  of  whisky,  paying  him 
-25  cents  for  It.  At  the  time  he  bou^t  It, 
defendant  was  In  the  room  fitted  up  with 
HalooQ  fixtures,  and  was  l>ehind  the  bar.  Di- 
rectly after  the  punduue.  the  witness  George, 
tn  an  Intoxicated  condition,  was  taken  by 
tbe  sheriff  to  the  county  attorney's  office,  and 
there  made  tbe  complaint  agahist  defendant 


The  defendant  was  sent  for,  and  camie  hito  tbe 
county  attorney's  <^lce  at  the  tlm^  and  was 
then  and  there  Identlfled  by  the  witness  George 
as  the  man  who  aiM  him  the  wbls^.  So  far 
as  the  reeord  shows,  be  did  not  deny  this. 
Concede  that  there  was  a  conflict  tn  fiie  testi- 
mony, Btill  the  evidence  is  sufficient  to  sunmrt 
the  Judgment  of  conviction.  Tbe  jury  beiievc-l 
the  evidence  Introduced  for  the  state,  and  we 
are  not  authorised  to  set  aside  the  conviction 
OD  the  ground  that  they  could  not  have  so  be- ' 
lleved.  If  the  witness  George  told  the  truth, 
the  defendant  was  certainly  guilty,  Tbe  Judg- 
ment is  affirmed. 


WARTBLSKY  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   Jan.  26, 

CBiHiiTiL  Law— Appbai.. 

1.  When  tbe  record  does  not  contain  the  evi- 
dence, the  court's  refusal  to  give  certain  in- 
structions cannot  be  considered  on  appeal. 

2.  When  the  record  contains  no  bill  of  excep- 
tions, the  rulings  of  the  court  cannot  he  consid- 
ered on  appeal. 

Appeal  from  Hill  county  court;  W.  0.  Mof- 
row,  Judge. 

Joe  Wartelsky  was  convicted  of  UlegaUy 
seUlng  liquor,  and  appeals.  Affirmed. 

Mann  Trice,  for  tbe  state. 

DAVIDSON,  J.  Appellant  was  convicted  of 
seUIng  intoxicating  liquors  In  a  local  opti<m 
precinct  in  Hill  comity,  and  appeals. 

The  evidmce  is  not  before  us,  nor  does  the 
record  contain  any  bills  of  exertion.  The 
grounds  of  the  motion  for  a  new  trial  relate- 
First,  to  certain  rulings  of  the  court;  and, 
second,  to  the  court's  refusal  to  give  certain 
requested  instructions.  In  the  absence  of 
bills  of  exceptions,  the  action  of  the  court 
complained  of  In  the  first  ground  cannot  be 
considered;  and.  In  tbe  absence  of  tbe  testi- 
mony, the  other  ground  cannot  be  considered. 
The  judgment  la  affirmed. 


CASTLBMAN  v.  STATB. 
(Court  of  Criminal  Appeals  of  Texas.   Jan.  26, 

1888.) 

Criminai.  Law— Apfbal— liiTATBMBiTT  or  Facts. 

A  statement  of  facts  not  approved  the 
trial  judge  cannot  be  considered. 

Appeal  from  Johnson  county  court;  F.  B. 
Adams,  Judge. 

Ben  Castlemao  was  convicted  of  violating 
the  local  option  law,  and  appeals.  Affirmed. 

Plummer  ft  Gkeen,  for  appellant  Mann 
I'rlce,  for  the  State. 

DAVIDSON,  J.  Appellant  was  charged  by 
information  wUh  a  violation  of  the  local  op- 
tlm  law.  He  was  convicted,  sad  his  punish- 
ment assessed  at  a  fine  of  f  50  and  imprisoa- 
meat  In  the  county  Jail  for  a  term  of  80 
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days.  A  motdon  was  made  to  quash  the 
affidavit  and  lnf(H*matl<>iL  We  hare  examin- 
ed the  gioimdB  of  tbe  motion,  and  find  tbry 
axe  not  Buvtained  by  the  record.  The  affi- 
davit and  Information  are  in  good  form,  and 
pn^OTly  set  out  the  offense  sought  to  be 
charged.  The  statement  of  facts  cannot  be 
considered,  because  not  approved  )xj  Out  trial 
Judsa*   Tbs  Judgment  la  afflnaad.  • 


HDBT^OCK  T.  STATB. 
<Goiirt  of  Oriminal  Appeals  of  Texaa.   Ian.  26, 

isea) 

Criiiikii.  Law— Appbal—Notioe. 
The  court  of  criminal  appeals  has  no  juris- 
diction where  no  notice  of  appeal  was  given 
and  entered  of  record  in  tbe  eonrt  below. 

Appeal  from  Ellis  county  court;  J.  O.  Smith, 
Judge. 

Jod  Hortock  was  ecmvleted  of  an  aggravat- 
ed aBsanlt,  and  appeals.  ZMsmlsaed. 

Bfann  tOet,  for  tbe  8tat& 

HBNDBRSOM,  J.  Appellant  was  ctmvlct- 
ed  of  an  aggravated  assault,  and  fined  f25. 
His  recognizance  appears  In  tbe  record,  but 
thwe  vaa  no  notice  of  anieal  given  and 
entered  of  record  In  the  cotut  bdow.  Be- 
cause  this  was  not  done,  Qie  Jnrladlction  of 
this  court  doea  not  attach,  and  the  appeal  Is 
dlimiBBed.  But,  If  tbe  vpeal  had  been  prop- 
eidj  consnmmated,  there  la  notblng  in  the 
record  antborlzlng  a  reversal  of  the  Jndg- 
ment^  because  It  contained  ntitim  a  UU  of 
exceptions  nor  a  atatement  of  facta,  and  no 
error  is  complained  of  in  the  record.  For  the 
reaaon  indicated,  tbe  appeal  boeln  la  dls- 
nHssed. 


HUBLOCK  V.  STAZB. 
(Conrt  of  Criminal  Appeals  of  Texaa.   Jan.  SB, 

1808.) 

CamixAi.  Law— Appeal— Failcbs  to  Givb 

NOTIOS. 

An  appeal  will  be  dismissed  where  ac- 
cused failed  to  give  notice,  and  have  the  same 
entered  of  record  in  the  court  below. 

Appeal  from  Ellis  county  court;  J.  O.  Smith, 
Judge. 

Jod  Hurlock  was  convicted  of  disturbing 
an  assemUy  of  people,  and  anwale.  Dis- 
missed. 

Mann  Trice,  for  tbe  State. 

tIENDEBSON;  J.  Appellant  was  convicted 
of  disturbing  an  assembly  of  people  by  using 
load,  vocUsrotts,  vulgar,  obscene,  and  indecent 
language,  and  by  yelling  and  shrieking  In  a 
manner  calculated  to  disturb  the  Inhabitants  of 
tbe  public  place  meiUmed.  Appelant  enter- 
ed into  a  recognizaiice  to  nUde  tbe  resnlt  of 
his  appeal  to  this  court,  but  failed  to  give 
notice  of  appeal  and  have  the  same  mtered  of 
recttd  In  the  oonrt  below.   For  thia  reason 


this  appeal  will  be  dismissed.  But,  if  tbe 
inrtsdiction  of  this  conrt  had  attached,  tliere 
is  nothing  pr^euted  by  the  record  that  would 
require  a  reversal  of  the  Judgment,  as  no 
statement  of  facts  or  bills  of  exception  appear 
la  tbe  record.  For  the  reason  Indicated  above, 
tbe  appeal  Is  dismissed. 


VUIIMB,  T.  8TATB. 
(Court  of  Criminal  Appesls  of  Tons.    Jan.  SQL 

isee.) 

OaimxAX.  Law— APPBAt/— Statkhskt  or  Vaot»— 

TlHS  Of  FiLIffO— Iin>IOTHBN^-V'AUl^ 

ITT  or  Coaars— Triai.. 

1.  A  statement  of  facts  filed  out  of  term,  ud 
wlUiont  an  order  entered  for  that  pnzpoae,  cu- 
not  be  considered. 

2.  Where  the  first  connt  of  an  laffictment  ia 
defective,  bnt  the  second  count  Is  valid,  tbeie 
is  no  error,  where  the  court  in  his  eharse  aob- 
mits  the  second  count  alone  to  tbe  iory. 

Appeal  from  Jeknain  eonatr  oport;  F.  E. 
Adorns,  Judge. 

J.  A.  Butler  was  convicted  of  permittt^ 
gaming  on  premises  under  hla  oontrol.  and 
appeals.  Affirmed. 

MMin  mce,  tor  ttie  atate. 

HBNDBBSON,  J.  A^pdlant  waa  etmvtet- 
ed  of  permitting  gaming  on  premlaea  ander 
his  control,  and  bla  panMuncBt  aaacaacd  at 
a  fine  of        bande  t9ila  qveal. 

The  statement  of  flacts  eannet  be  consider- 
ed, because  filed  out  of  term  tbne,  and  witb- 
ont  an.  order  entersd  Cor  tbat  paqwae.  a 
motion  waa  made  to  qoasb  tbe  IbdlctBoat 
If  It  be  conceded  tbat  die  first  ooont  Id  tbe 
indlotment  waa  defective,  and  Miould  bave 
been  ^naafaed,  ttw  second  count  Is  a  vaHd 
one,  and  tlita  ooont  akMia  w«b  sabmlttcd  to 
the  Jury  in  the  charge  of  the  court.  No 
ror  appearing  In  tbe  record*  tbe  Judgment 
Is  affirmed. 


2QLU00FFBR  v.  BTATB. 
(Court  of  Criminal  Appeals  of  Texas,    Jsa.  98. 

1886.) 

Oarrttno  WaAPOirs— iKSTHconows— BvrDBuci. 

1.  Where  defendant  was  seen  carrying  his 
pistol  in  a  direction  exactly  opposite  to  that 
from  the  place  where  he  expeeted  to  sell  it,  to 
his  home,  an  instrnction  that,  ia  going  and  re- 
turning from  such  place,  defendant  ahoold  have 
taken  the  most  direct  ronte,  is  not  prelndlcial- 
ly  erroneoQs, 

2.  Testimony  that  defendant  was  seen  cury- 
Ing  a  pistol  in  January,  1887,  Is  not  sufflcient  to 
idiow  that  the  offense  waa  committed  some  ctane 
before  January  26,  1897,  when  the  indictment 
was  filed  and  presented,  charging  the  offensf 
to  have  been  committed  on  or  about  Jannary 
11,  1897. 

Appeal  from  EUls  county  court;  J.  C  Smith. 
Judge. 

Lee  Zollicofter  was  convicted  of  carrying  a 
pistol,  and  appeals.  Beversed. 

Mann  Trice,  for  the  SUta. 
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HBINDBR80N,  J.  A^^eUant  wu  convict- 
ed of  carrylnc  a  pistol,  and  hla  panlshment 
asaened  at  10  days'  imprisonment  In  the 
coniit7  JaU;  hence  this  aiveaL 

Appellant  inslats  that  the  court  axed  tn  bis 
charge  to  the  jurj.  In  stating  "that,  In  going 
to  and  ntnming  from  the  place  where  he 
Intended  to  sell  the  i^tol,  defendant  shoold 
have  takm  the  most  direct  ronte."  We  do 
not  think  this  charge  erroneous.  At  least 
It  is  not  of  that  character  calculated  to  in* 
jure  the  xl^ts  of  amtellaat  There  is  no 
question  (hxAlng  at  the  testimony)  that,  at 
the  time  appelant  was  seen  canyhig  the 
pistol,  he  waa  not  then  en  route  from  the  place 
where  he  expected  to  sell  bis  pisttd  to  bis 
home^  He  waa  In  ocactly  the  opposite  dlrec* 
tlon.  We  have  heretofore  held  that  It  would 
be  Ifi^tlmate  for  a  party  to  carry  a  idatol  to 
a  pc^t  where  be  esqiected  to  sell  and  dellvw 
tt,  Irat  that  this  did  not  autborbw  blm  to  car* 
Tf  the  pistol  promiscuously  at  other  points, 
and  that  It  was  hla  duty  on  such  occaalfm  to 
cany  it  directly  to  the  point  of  sale,  and,  .if 
be  did  not  then  sdl  It,  to  carry  it  home.  See 
Snider  r.  State  (Tec  Gr.  Appi)  48  S.  W.  84. 

Aiv^lant  alao  contuds  that  It  Is  not  proved 
that  the  pistol  waa  carried  prior  to  tiie  filing 
and  presentment  at  the  Indictment  The  ln> 
dlctment  was  ^esoitod  on  the  26tb  day  ot 
January,  1897,  and  charged  that  defendant 
did  cany  a  platol  aa  or  about  the  lltb  day  M 
January,  180T.  The  witnesses  only  state,  as 
to  time,  "in  January.  ISd?,"  they  saw  appel- 
lant carrying  a  pistol.  The  time  Is  not  more 
definite  stated  by  any  of  them.  It  occurs 
to  ns  that  this  is  fatal  to  the  convtctlon.  The 
harden  was  on  the  state  to  show  some  defi- 
nite time  ant«*lor  to  the  flllng  and  present- 
ment of  the  indictment  "In  January,  1897," 
simply,  Is  not  enough.  As  we  are  not  ao- 
thorized  to  indulge  presumptions  against  the 
defendant  the  transaction  may  have  occurred 
after  the  26th  of  January,  and  still  hare  been 
hi  the  month  oi  January.  The  Indictment 
charges  that  the  offense  occurred  on  the  11th 
of  January,  and,  no  donbt  with  more  care 
on  the  part  of  the  prosecution,  the  state 
might  have  proved  that  it  was  on  the  lllSi 
day  of  January,  or  on  some  day  anterior  to 
the  26tb  of  January;  but,  presumably  on  ac- 
count of  negligence  on  the  part  of  the  prose- 
cution, this  proof  was  not  made.  For  the 
error  discussed  the  judgment  Is  reversed  and 
the  cause  remanded. 


ETTILBS  V.  STAm. 

<Coart  of  Criminal  Appeals  of  Texas.   Jan.  26, 

1898.) 

IXTcxiOATiira  LiquoBi— Etidhkob  or  Balk. 

Two  witnesses  testifled  that  th^  purchased 
whiaky  at  a  place  where  defendant  ran  a  cold- 
•tonife  biuiness,— the  transactioD  being  carried 
00  with  a  negro,— and  that  defendant  was  pres- 
ent daring  the  conversation,  and  said  aothlng  to 
thnn,  bat  said  something  to  the  negro.  I>e> 
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fendant  denied  ever  having  seen,  or  sold  whis- 
ky to,  the  witnesses.  BOd,  Biat  the  evidence  waa 
sufficient  to  show  a  sale  of  llgnor  by  defendant. 

Appeal  from  Fannin  conn^  court;  James 
Q.  Ghenoweth,  Iudg& 

H.  P.  Stiles  was  convicted  of  illegally  sdUng 
Uquor,  and  appeals.  Affirmed. 

Uann  Trlc«  for  the  State. 

HENDEBSON.  J.  AppeUant  was  convicted 
<Ht  violating  the  local  optl<m  law,  and  bis  pun- 
ishment assessed  at  a  fine  of  f  25,  and  20  days* 
Imprisonment  In  the  county  jail;  hence  this 
appeal. 

The  only  assignment  of  error  In  the  record 
is  based  upon  tbe  alleged  insuffldency  of  the 
evidence  to  support  the  conviction.  Morehead 
testified  for  the  state:  "That  on  October  12, 
1890,  In  the  town  of  Ladonla.  In  Familn  coun- 
ty, Texas,  In  a  bouse  where  cold  storage  was 
run,  and  was  supposed  to  be  k^t  by  the  de- 
fendant be  got  a  qnart  of  Uquor.  That  when 
be  went  Into  the  house  he  called  a  negro  from 
behind  the  counter  to  one  side,  and  told  him 
that  he  wanted  a  quart  ot  Uquor.  "Die  negro 
told  him,  'All  right.'  Whereupoa  he  pulled 
out  seveoty-flve  cents  in  money,  and  handed  it 
to  tbe  n^nro,  and  was  Informed  by  the  negro 
that  It  was  not  snfflclent;  and  Mr.  N.  M. 
Autry,  who  had  gone  into  the  saloon  with  tbe 
witness,  pulled  out  twenty-flve  cents,  making 
the  balance  of  the  dollar,  and  gave  It  to  tbe 
negro.  During  all  this  time  tbe  defendant  was 
behind  the  bar,  and  there  were  no  other  per- 
sons, except  the  defendant  and  the  o^ro,  be- 
hind the  bar.  Tbe  negro  went  bdilnd  the  l»r 
af ttt  getting  tbe  money,  stooped  down,  rattled 
some  bottles,  raised  up,  pulled  tbe  drawer  In 
the  bar  back  a  little,  and  moved  some  bottles 
around  which  were  In  It  We  had  told  him 
that  we  wanted  the  whisky  in  two  bottlee. 
The  n^o  approached  near  where  tbe  defend- 
ant was  standing,  and  said  something  to  him, 
not  understood  by  tbe  witness,  rnie  defendant 
stood  there  a  short  while,  and  then  moved  a 
little  one  w^,  to  the  end  of  the  bar,  reached 
up  on  the  back  bar  or  shelf,  took  down  a  quart 
bottle  of  whisky,  set  It  underneath  the  bar. 
stood  there  a  few  seconds,  looked  towards  us 
and  the  crowd,  and  gave  bis  head  a  kind  of  a 
side  nod.  At  this  time  there  were  a  great 
many  persons  In  tbe  bouse,  standing  about  pro- 
miscuously; and  tbe  defradant  waa  at  tlie 
<q)poslte  end  of  tbe  room  from  us,  behind  the 
bar.  At  the  tlm^  or  just  after  he  nodded, 
there  was  a  man.  with  whom  I  was  not  ac- 
quainted, stepped  to  the  end  of  the  bar  near- 
est to  us,  reached  down  behind  the  bar,  pitt- 
ed up  a  quart  of  whisky,  and  left  tbe  house. 
I  then  stepped  to  the  same  place,  got  a 
qnart  bottle  of  whisky,  which  was  the  only 
bottle  of  whisky  then  there:  Defendant  saw 
me.  but  made  no  objection.  I  raised  up.  and 
slipped  it  down  In  my  trousers.  I  had  no  con- 
versation with  tbe  defendant  while  I  was  In 
the  bouse,  and  none  about  the  liquor  which  I 
got"  On  cross-examination  he  said  thai  he 
carried  on  all  the  ooorenatlon  with  tbe  nagro, 
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and  the  transaction  was  with  the  negro.  Kie 
witness  Donalson  testified  for  the  state  "that 
he  Uved  In  Ladonla;  that  the  house  refored 
to  by  witnesses  was  a  place  under  the  con- 
trol of  the  defendant,  and  where  he  run  s 
cold-storage  bnslnees  during  and  about  the  time 
of  tttA  transaction  referred  to  by  said  wit- 
nesses." The  defendant  testified  In  his  own 
behalf  that  he  had  no  recollection  of  ever 
baTlDg  seen  Morehead  or  Autry  at  any  time 
prior  to  his  arrest,  and  that  he  never  sold  More- 
head  or  Autry  any  whisky  at  any  time.  This 
is,  in  substance,  the  testimony  adduced  on  the 
trial.  The  whisky  was  purchased  at  the  de* 
fendant's  place  of  business,  which  was  ran 
by  himself  as  a  cold  storage.  This  negro  was 
evidently  in  the  em^oy  and  under  control  of 
appellant  There  Is  nothing  Indicating  the  con- 
trary, and  defendant  was  present,  and  saw  the 
sale  In  his  place  of  business,  In  violation  of 
law.  We  think  the  Judgment  is  sufficient,  Im* 
posing  both  the  fine  and  imprisonment  against 
defwidant  No  error  ^pearlOA  tlie  Judgmoit 
Is  afflimfld. 


HOI>GK  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Jan.  28, 
1888.) 

Cbimihal  Law— Local  Optiok  Law— Suffioiimot 
or  BriDiKCB— IforioN  fok  Nsw  Tru.!.. 

1.  On  a  trial  for  violation  of  the  local  cation 
law,  testimony  that  at  or  abont  the  time  of  the 
alleged  sale  defendant  was  working  at  a  certain 
gin,  and  was  not  engaged  In  the  basioesa  of 
selling  whisky,  did  not  preclude  the  idea  that 
be  sold  whislcy  as  alleged,  where  the  alleged 
purchaser  testified  to  such  fact  of  sale. 

2.  It  was  not  error  to  overrule  a  motion  for 
a  new  trial  on  the  ground  of  the  newly-discover- 
ed testimony  of  a  witness  who  knew  that  de- 
feodant  was  working  at  such  gin  at  the  time 
in  question,  as  it  would  not  follow  that,  be- 
cause defendant  was  so  working,  he  did  not 
sell  the  whisky  as  stated,  of  which  alleged 
fact  there  was  evidence. 

Api>eal  from  Hunt  county  court;  W.  H. 
Ragsdale,  Judge. 

Sam  Hodge  was  coavlcted  for  a  violation  of 
the  local  option  law,  and  appeals.  Affirmed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Ihls  Is  a  conviction  for  a 
violation  of  the  local  option  law,  the  punish- 
ment being  assessed  at  a  fine  of  $25  and  20 
days'  Imprisonment  in  the  county  Jail. 

Tlie  action  of  the  court  in  overruling  the 
motion  for  a  continuance  will  not  be  consid- 
ered, because  a  bill  of  exceptions  was  not  re- 
served to  such  rulhig.  It  Is  also  conteoded 
that  the  evidence  is  not  snfficlent  to  suppwt 
the  Judgment  Hie  witness  Fred  Teager  testi- 
fied that  "about  the  1st  of  November,  or  early 
in  November,  he  bought  a  pint  trf  whisky  from 
the  defendant  and  paid  him  fifty  cents  tar  It 
Defendant  called  It  'ginger  ale*,  but  whisky 
in  Hunt  county  Is  commonly  called  ginger  ale; 
and  that  which  he  bought  was  whisky."  This 
was  denied  by  defendant,  who  relied  mainly 
4Qxm  his  own  testimony,  showing  that  at  ttaa 


time,  he  was  working  at  Murray's  gin  and  was 
not  engaged  in  the  business  of  selling  wblaky. 
He  Introduced  several  witnesses  tendlog  te 
show  that  he  was  working  at  Murray's  gin 
abont  the  time  that  Yeager  says  be  bought  the 
whisky  from  him.  These  witnesses  wa«  not 
very  definite  as  to  the  time  when  defendant 
wotted  at  said  gin.  But  even  if  be  was  -woA- 
ing  at  said  gin,  it  would  not  preclude  the  idea 
that  he  did  sell  the  whisky  to  Yeager. 

Nor  did  the  court  err  in  overruling  the  mo- 
don  for  a  new  trial,  on  the  ground  of  the  al- 
leged Dewly-dlscovered  testimony  of  B.  8.  Pol- 
ly, who  states  that  be  knew  that  the  defendant 
was  working  at  Murray's  gin  on  the  3d  of 
November.  becB.n8e  on  that  day  be  bought  meal 
at  said  gin,  there  being  a  mill  run  In  connee- 
tlon  with  the  gin,  and  that  the  defoidant  was 
worldng  at  said  mill  m  that  day,  and  that  the 
defendant  worked  at  aald  min  for  some  time 
after  this,  but  he  did  not  know  how  long.  This 
might  have  been  true,  and  yet  It  does  not  mili- 
tate against  the  state's  case.  It  would  not 
fallow  that  because  the  defendant  was  work- 
ing at  the  mill  and  gin  he  did  not  sell  the  whis- 
ky as  stated.  In  this  connection  it  will  be 
noted  that  the  defendant  did  not  place  jspoa 
the  stand  as  a  witness  or  as  witnesses  the  pro- 
prietor or  pn^rletors  of  said  gin  and  mm.  If 
defendant  worked  continuously  at  said  gin 
and  mill,  the  proprietor  or  prt^rletoEa  would 
perhaps  have  had  better  onrartunitles  of  know- 
ing his  movements  during  such  time  from  the 
fact  that  he  or  they  were  the  emptoyera  of  de- 
fendant. Hie  wimees  Deaton,  who  testified 
for  the  defoidant  shows  that  the  defendant. 
Yeager,  and  the  witness,  drank  togetbw  abont 
the  time  testified  to  by  Yea«er,  and  that  the 
defendant  had  a  bottie  ot  whisky,  and  treated 
witness  and  Yeager,  and  that  Yeager  did  not 
at  that  time  pay  anything  for  It,  nor  did  the 
witness;  that  the  defendant  did  not  adc  any 
pay.  Yeager  denied  the  presence  of  the  wit- 
ness Deaton  at  the  time  and  place  he  bought 
the  whisky  from  the  defendant  and  testified 
that  no  one  else  was  present  at  the  time.  Hie 
court  did  not  err  in  overruling  said  motko  for 
a  new  trial  upon  any  of  the  grounds  moi- 
timied.   Tbe  Judgment  la  affirmed. 


CASTLEMAN  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  26w 
1896.) 

Cbihimal  Law— FiLtso  ov  CoMM-inrr  —  bron- 
HATiov— Apprai^Riowd— BartBV 
— pBBsmipnoxB. 

1.  The  refusal  to  quash  an  information  on  the 
ground  that  the  complaint  was  filed  In  Jnsticv 
court  instead  of  the  county  court  will  be  sus- 
tained where  the  record  does  not  show  that  the 
complaint  was  filed  in  the  justice  court 

2.  He  refusal  to  quash  an  information  on  tbe 
ground  that  th«e  was  nothing  in  the  case  to 
show  that  any  complaint  was  filed  axainst  de- 
fendant at  the  filing  of  the  information  will  be 
sustained,  where  the  complaint  was  filed  on  the 
day  of  trial  tv  order  of  the  court  and,  for  aniAt 
that  i«pean,  tt  was  unon^Uw  papers  ot  the 
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caM,  and'  wu  perhaps  attached  to  the  Informal 
tion. 

S.  Whoe  tbe  complaint  ia  attached  to  tite 
information,  the  filing  of  the  information  ren- 
ders nntenatile  an  oMection  that  no  complaint 
wBi  filed  when  the  iDformatlon  was  filed. 

4.  It  is  not  neceBsary  to  pass  on  the  admls- 
aibili^  of  testimony  where  a  statement  of  tbie 
facta  la  not  in  the  record,  ao  aa  to  enatde  the 
«oart  to  aay  whether  the  admiuion  of  the  tea- 
timonr  was  prejudicial. 

Appeal  from  Johnaon  county  court;  F.  BL 
Adams*  Judge. 

B<?b  Castleman  was  convicted  of  Tlolatlns 
tbe  local  option  law,  and  he  apjwala.  Af- 
firmed. 

Flummer  &  Oreen,  for  appellant.  Ifann 
Trice,  for  the  State. 

HENDBBSON,  J.  Appellant  vaa  conTlct* 
under  an  Information  charging  talm  vtth 
▼lolatlng  ttw  local  option  law  in  said  conn* 
ty,  and  bit  ponlshment  assessed  at  a  fine  of 
f 7S  and  Imprisonment  in  the  county  Jail  for 
40  days;  hence  this  appeal. 

Appellant  made  a  motion  to  quash  the  In- 
formation, among  other  tttings,  on  the 
ground  ttiat  the  affldaTit  or  complaint  shows 
that  aald  conn^  attorn^  filed  the  same  In 
the  Justice  court,  Instead  of  the  county  court; 
w-berenpon  defendant  says  that  said  com* 
plaint  could  not  be  transferred  to  the  coun- 
ty court  by  said  justice  of  the  peace,  to  be 
made  the  basis  of  this  prosecution.  In  an- 
swer to  this,  it  Is  sufficient  to  say  that  there 
is  nothing  in  the  record  showing  Ibat  said 
complaint  was  ever  filed  In  the  Justice  court 
Asa  further  ground  of  bis  motion,  appellant 
moved  to  quash  said  Information,  "because 
It  does  not  show,  and  neither  does  any  papw 
In  tlie  case  show,  that  any  complaint  was 
filed  against  defendant  In  tbe  county  court 
at  the  tlmie  said  Information  waa  filed  against 
him.**  There  is  no  proper  bill  of  oce^itions 
bringing  this  matter  before  us.  If  we  recur 
to  the  complaint,  we  find  that  the  same  waa 
sworn  to  on  the  24th  day  of  Hay,  1887,  and 
that  tbe  information  was  filed  on  the  3d  of 
July,  1897.  Attached  to  the  complaint  Is 
tbe  following  indorsement:  "Filed  by  order 
of  court  July  10, 1807,"— wblch  Is  signed  by 
the  clerk  of  the  county  court  of  Johnson 
county.  The  trM  was  on  July  10,  1887. 
For  aught  that  appears,  said  complaint  was 
among  the  papers  of  tiie  cause,  and,  on  the 
presentation  of  the  motion,  it  would  seem 
that  the  court  then  ordered  the  complaint 
filed.  Under  tbe  drcumstances  of  this  case, 
we  will  presume  that  It  was  among  the  pa- 
pers of  the  cause,  and  may  bare  been  at* 
tached  to  the  information.  If  inch  wm  the 
case,  the  filing  of  the  information  would  be 
sufficient,  as  It  would  Include  the  filing  of 
both.  See  Stinson  t.  State,  6  Tex.  App.  31; 
State  T.  Bailott,  41  Tex.  224. 

'Appellant  reserved  a  bill  of  ezc^^ons  to 
the  action  of  the  court  In  admitting  an  exem- 
plified copy  from  one  of  the  books  of  the 
Internal  revenue  collector's  office  of  the 


Fourth  district  at  Dallas.  This  exempli* 
fled  copy  was  a  memorandum  copy  from  aald 
books,  showing  that  appellant  had  taken  out 
an  Internal  revenue  license  as  a  liquor  deal- 
er In  Johnson  county.  It  Is  not  necessary 
for  us  to  pass  on  the  admissibility  of  this 
testimony,  Inasmuch  as  tiie  statement  of  the 
facts  proven  on  tbe  trial  of  this  case  are  not 
incorporated  In  the  record,  and  we  aro  un- 
able to  tell,  even  If  It  be  conceded  that  said 
testimony  waf  not  admissible,  whether  or 
not  it  was  injurious  to  appellant  The  tes- 
timony may  have  been  otherwise  overwhelm- 
ing to  the  effect  that  he  bad  sold  liquor  In 
Johnson  county,  as  charged.  Ko  errors  ap- 
pearing In  the  record,  the  Judgment  Is  af- 
firmed. 


WADE  V.  STATE. 
^Jourt  Of  Orlminal  Appeals  of  Texas.   Jan.  28^ 
1888.) 

iHTOXiOATiKeLtqvoas— Zllbo&l  Sals— Bvn>sirc& 

In  a  prosecntion  for  violating  the  local 
option  law,  eridence  is  snfflcient  to  support  a 
conviction  which  shows  that  the  pnrchaBer  went 
Into  defendant's  saloon,  and  called  for  a  pint 
of  whisky;  that  defendant  pot  the  bottle  of 
whisky  on  the  bar,  and  the  pnrchaser  placed 
SO  cents  on  the  same  bar,  which  was  pat  In  the 
cash  drawer  by  deftodant's  brother,  defendant 
standing  near  by. 

Appeal  from  Hunt  county  court;  W.  H. 
Bagsdaie,  Judge. 

Ney  Wade  was  convicted  of  violating  the 
local  option  law,  and  ajq^eala.  Affirmed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  violating  the  local  option  law,  and  his  pun- 
ishment assessed  at  a  fine  ot  926  and  20  days' 
Imprisonment  in  the  county  Jail.  The  motion 
for  a  new  trial  suggests  the  Insi^dency  oC 
the  evidence  to  siQ»p(nt  the  dmvlcticHi.  lAe 
evidence  shows  that  the  purchaser  went  into 
the  saloon  of  the  defendant.  In  a  local  option 
territcwy,  and  called  fc»  a  pint  of  whisky. 
Defendant  put  the  bottle  of  whisky'  on  the 
bar.  The  purchaser  placed  DO  coita  on. the 
same  bar,  and  the  defendant's  brotba  took 
the  mon^,  and  pat  It  in  the  cash  drawer^  the 
defendant  at  the  time  stanffing  near  by.  We 
think  this  testimony  is  sufficient  We  could 
not  well  Imagine  a  case  more  clearly  ^oved. 
The  Judgment  is  affinned. 


WILET  V.  STATE. 
(Gonrt  of  Criminal  Appeals  of  Texas.    Jen.  26, 

1896.) 

Ikdictmbiit  vor  Robbsbt— SuvnoisHCT. 
An  indictment  diarged  that  defendant  "in 
and  npon  N.  did  make  an  assault  and  dm  then 
and  there,  by  the  said  assaalt  and  by  violence 
to  the  said  N.,  fraudulently  and  without  the 
consent  of  said  N.,  take  from  the  person  and 
possession  of  him,  the  said  N.,  one  watch,  apd 
also  said  [defendant]  did  then  and  th«e;  ftaoA 
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alently  and  without  the  consent  ot  tha  said  N., 
take  Crom  the  peraon  and  posseesion  of  htm, 
the  said  N,,  seven  silver  dollars,"  etc.  He 
court  submitted  to  the  Jury  only  the  taking  of 
the  silver  dollars.  Edd,  that  the  indictment 
snfflciently  charged  the  taking  thereof  by  meau 
of  assault  and  violence. 

Api>eal  from  district  court,  McLomau  conn* 
ty:  Sam  B.  Scott,  Judge. 

Oscsr  WU^  was  convicted  of  robbery,  and 
aiKMala.  Affirmed. 

finnninyham  ft  Cnnninghajn,  for  appellant. 
Mann  IMce,  for  ttie  State 

HEKDBBSOX,  7.  Appellant  vaa  conTtct- 
ed  of  robbery,  and  bis  pmiishment  assessed 
at  fire  years  In  the  p^tentlary;  bence  tbls 
appeal. 

Tbe  only  qnestlon  presented  fOr  oar  «n- 
Blderatton,  worthy  of  notice,  la  tbe  validly  of 
Oie  Indictment,  In  connection  with  tbe  charge 
qt  tbe  ponrt  Tbe  charging  part  of  tbe  Indict- 
ment Is  as  follows:  "Oscar  Wiley,  on  the 
21st  day  of  August,  1897,  In  the  county  afore- 
aald.  In  and  upon  W.  N.  Naler  did  make  an 
assault,  and  did  then  and  there,  by  the  said 
assanlt  and  by  violence  to  the  said  W.  N. 
Naler,  fraudulently  and  without  tbe  consent 
of  said  W.  N.  Naler.  take  from  the  person 
and  possession  of  him,  the  said  W.  N.  Nal», 
one  watch,  and  also  said  Oscar  Wiley  did 
then  and  there,  fraudulently  and  without  the 
consent  of  the  said  W.  N.  Naler,  take  from 
tbe  person  and  possession  of  bim,  the  said 
W.  N.  Naler,  seven  silver  dollars,  current  coin 
of  the  United  States,— the  same  being  the 
pn^rty  of  the  said  W.  N.  Naler,— with  tbe 
intent  to  deprive  the  said  W.  N.  Naler  of  the 
same,  and  to  appropriate  the  same  to  his,  the 
said  Oacar  Wiley's,  own  use,"  etc.  The  court 
submitted  to  the  Jury  only  the  taking  of  the 
seven  silver  dollars,  charged  In  the  latter 
part  of  said  Indictment;  and  It  Is  contended 
that  this  Is  not  a  sufflcient  charge  of  robbery, 
inasmnch  aa  It  merely  alleges  the  fraudulent 
taking  of  said  money,  etc.,  and  does  not 
allege  the  taking  of  same  by  means  of  an 
assault,  or  by  violence,  etc.  We  deem  this 
contention  hypercritical.  This  Is  not  a  sepa- 
rate and  distinct  count,  but  part  of  the  orig- 
inal charge,  and  coupled  with  the  assatilt 
The  Indictment,  properly  construed,  charges 
the  assault,  and  then  charges  tbe  fraudulent 
taking,  by  means  of  the  assault,  etc..  of  the 
watch,  and  also  of  the  money.  The  latter 
follows  the  former,  and  Is  coupled  with  the 
allegation  "then  and  there."  It  is  not  a  dis- 
tinct count,  but  Is  a  part  and  parcel  of  the 
(Hily  count  In  tbe  Indictment  The  Judgment 
la  affirmed. 


WltUAMS  V.  STATB. 
(Oonrt  of  Ortaninal  Appeals  of  Texas.   Tan.  26. 
189&) 

Danonra  EUcoomSANoa— Disxissal  or  ApraAi.. 

An  appeal  will  be  dismissed  where  the 
Kseogniaance  recites  that  defendant  was  con- 


victed of  a  certain  offense,  bnt  does  not  recite 
the  offense  with  which  defendant  was  charEed, 
as  provided  by  Bev.  Cr.  Cbde  1886,  art  SS'T 

Appeal  from  Idmestone  connty  ccnut;  A. 
J.  Harper,  Judg& 

Archie  Wllllama  waa  convicted  of  keeping 
a  ganUag  bouse,  and  ^peala.  Appeal  ^s- 
mlBsed. 

Uann  Trlcc^  for  tbe  State. 

DAVIDSON,  J.  Appellant  was  convicted 
for  permitting  a  game  at  cards  to  be  played 
npon  his  premises,  and  upon  premises  un- 
der his  control,  said  pronlses  being  then 
and  tbore  a  public  place,  to  wit,  a  gaming 
bouse,  used  for  the  purpose  of  gaming.  Tbe 
recognizance  recites  the  fact  that  "said  Ar- 
chie Williams  baa  been  convicted  In  tbis 
cause  of  a  misdemeanor,  to  wit,  permitting 
gioming  upon  his  premises,  in  that  said  Ar- 
chie Williams,  on  or  about  November  20. 
1896.  in  Limestone  connty.  Tex.,  did  unlaw- 
fully permit  a  game  at  cards  to  be  played 
npon  bis  premises,  and  npon  premises  un- 
der his  control,  the  said  premises  being  then 
and  there  a  public  place,  to  wit  a  gaming 
house,  used  for  the  purpose  of  gaming." 
This  recognisance  was  entered  Into  on  March 
20,  1887.  and  waa  therefore  given  under  ttie 
law  in  force  prior  to  tbe  late  statute,  dian* 
glng  tbe  form  of  recognisances  required  to 
be  given  In  mlsd^eanor  appeal  eases.  Tbe 
statute  in  force  at  the  time  this  recogml- 
Esnce  was  given  requires  that  said  recogni- 
sance should  recite  the  offense  with  wbldi 
tbe  defendant  waa  cbaiged  In  the  trial  court, 
aa  wdl  as  the  fact  that  he  had  been  convict- 
ed of  aald  offense^  See  Rev.  Or.  Code  IflBS. 
art  887.  And.  for  collated  authorities*  see 
Willson's  Tex.  Or.  St  (2d  Ed.)  art  888;  note 
1.  Because  the  recognizance  Is  Insuffldeot 
In  not  reciting  the  offense  with  wbicb  mj/ipA' 
lant  waa  charged,  tbe  appeal  bersUi  Is  dls- 
mlssed. 


OABTER  V.  STATB. 

(Court  of  Orimlnal  Appeals  (tf  Texaa.    Jsa.  ft. 

1888.) 

Pbiuurt— E  VI D  R  xoa 

It  being  necessary,  to  sustain  a  conviction 
(or  perjury,  to  prove  by  two  credible  witnesses, 
or  by  one  credible  witness  strongly  corroborated, 
that  the  statement  waa  false,  defendant  cannot 
be  convicted  of  perjury  in  testifying  on  the  trial 
of  E.  to  facts  making  the  killing  of  N.  by  E.  a 
case  of  self-defense,— to  wit  that  at  the  time 
of  the  killing,  N.  was  advancing  on  E.,  In  the 
attitude  aa  if  abont  to  draw  a  weaptm. — ^where 
bnt  one  witness  for  the  state  saw  the  befcinnime 
of  the  difficulty,  and  the  others  were  first  at- 
tracted by  hearing  the  pistol  fired;  and  this, 
though  the  latter  witnesses  state  that  they  did 
not  see  defendant  when  the  difflculty  occnrted, 
since  be  may  have  gone  Into  the  bnUding  imme- 
diately at  hand. 

Appeal  from  district  eonr^  Titus  county; 
J.  M.  Talbot,  Judge. 
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Alex  darter  appeals  from  a  conviction.  Be- 
reraed. 

Mann  Trice,  tor  the  State. 

HENDERSON,  J.  AppeUant  was  conrlcted 
of  perjnry,  and  bis  punishment  assessed  at 
two  Tears  In  tbe  penitentiary;  hence  tbls  ap- 
peaL 

It  appears  from  the  record  that  one  John 
S^ans  was  on  trial  before  the  district  coart 
of  Titus  coimty  on  a  charge  of  murdering 
one  Oscar  Neal;  that  the  appellant  (Alex 
Carter)  was  a  witness  for  Evans  on  that 
trial,  and  swore  that  Oscar  Neal  was  sitting 
on  a  truck  on  the  east  side  of  the  platform 
at  the  railroad  depot  In  Mt  Pleasant;  that 
he  (appellant)  and  the  said  John  Bvans  walk- 
ed  together  from  the  east  side  of  said  depot, 
going  north  along  said  platform,  towards 
where  the  said  Oscar  Neol  was  sitting;  that 
they  stopped  before  they  got  to  said  Oscar 
Neal,  and  that  be  (appellant)  sat  down  on 
the  east  aide  of  a  small  platform,  In  front 
of  the  east  door  of  the  freight  room  of  said 
depot,  and  that  John  Evans  leaned  against 
said  platform;  that  Oscar  Neal  was  a  little 
way  from  them  to  the  north,  sitting  on  said 
tructEs;  and  that  he  (Oscar  Neal)  got  up.  and 
advanced  towards  Ehrans,  saying,  "I  didnt 
set  you  this  morning,  bat  I  will  get  you 
now,"  at  the  same  time  running  his  hand  in 
his  bosom,  as  thongh  he  was  going  to  draw 
a  weapon,  whereupon  said  John  Evans  drew 
bis  pistol,  and  shot  Oscar  Neal,  The  per- 
jury is  assigned  upon  the  statement  that 
"Neal  got  np,  and  advanced  towards  Evans, 
saying,  1  didn't  get  yon  this  morning,  but  I 
will  get  you  now,*  running  his  hand  In  hie 
bosom,  as  though  he  was  going  to  draw  a 
weapon."  If  this  statement  was  false,  ap- 
pelant committed  perjury,  because  the  rec- 
ord shows  that  it  was  made  willfully  and 
deliberately. 

To  sustain  a  conviction  for  perjury,  the 
state  Is  required  to  prove  by  two  credible 
witnesses,  or  one  credible  witness  strongly 
corroborated,  that  the  statement  was  false. 
The  serious  question  before  us  Is:  Has  such 
proof  been  made?  Does  such  proof  appear 
In  this  record?  If  one  witness  had  sworn 
that  he  was  present  and  saw  all  that  occurs 
red  between  Evans  and  the  deceased,  and 
beard  all  that  was' said  by  either  of  them  be- 
fore the  shooting  commenced,  proof  from 
other  wltnesBes  tending  to  show  that  appel- 
lant was  not  present,  and  could  not  have 
seen  and  heard  what  he  swore  he  did,  would 
have  been  strong  corroborative  proof  of  the 
one  credible  witness.  But  have  we  such 
a  case  as  that?  We  think  not.  But  one 
witness  swears  to  these  facts.  Pat  Boan« 
for  the  state,  testified  that  he  saw  the  be- 
^nnlng  of  the  difficulty,  and  he  relates  what 
occurred.  Taking  his  testimony  alone,  the 
killing  coold  not  have  occurred  as  the  de- 
fendant (Garter)  says  that  It  did.  But,  when 
we  look  to  the  testimony  of  sll  the  other 


witnesses  for  the  state,  It  could  not  have 
occurred  as  related  by  this  witness  Roan. 
All  of  the  witnesses  who  testify  on  the  point 
(except  Boan)  speak  of  John  Evans  (the 
defendant  in  the  murder  case)  going  from 
the  south  end  of  the  depot  platform,  and 
walking  north,  and  shooting  the  deceased, 
Oscar  Neal,  who  at  the  time  was  sitting 
north  of  the  door  of  the  freight  depot,  on  a 
pair  of  trucks;  whereas  this  witness  Boan 
saw  the  parties,  John  Evans  and  the  deceas- 
ed, Oscar  Neal,  walking  together  down  the 
platform  from  the  north.  And,  moreover, 
as  we  read  the  record,  this  witness  Boan  is 
the  only  witness  who  states  that  be  saw  the 
beginning  of  the  dlfficnlty.  All  of  the  other 
state's  witnesses  state  that  they  were  first 
attracted  to  the  difficulty  by  hearing  the 
pistol  fired,  and  then  they  related  what  they 
saw  after  this.  None  of  them  state  how 
the  difficulty  began.  Of  course,  they  state 
that  they  did  not  see  the  defendant,  Alex 
Carter,  when  the  dtfflcnlty  occurred  on  the 
platform,  on  the  east  side  of  the  depot,  after 
their  attention  was  attracted  to  the  diffi- 
culty. This  all  might  be  true,  abd  yet  Alex 
Carter  may  have  been  present  at  the  begin- 
ning of  the  difficulty,  and  not  within  thehr 
view  after  they  were  attracted  by  the  firing, 
as  he  may  have  either  dodged  Into  the  depot 
at  some  of  the  doors,  or  around  the  comer. 
Looking  through  the  whole  record,  we  do 
not  believe  that  the  case  of  perjury  Is  made 
as  required  by  the  statute;  that  is,  the  gist 
of  the  perjury  as  charged  against  defendant 
was  that  he  testified  on  the  trial  of  John  Bv- 
ans  to  certain  facts  which  made  the  killing 
of  Oscar  Neal  a  case  of  self-defense,  to  wit, 
that,  at  the  time  of  the  homicide,  Oscar  Neal 
was  advancing  on  said  John  Evans  In  the  at- 
titude as  if  aboat  to  draw  a  weapon.  Now, 
In  order  for  the  state  to  maintain  its  case.  It 
was  Incumbent  on  it  to  show  by  the  testi- 
mony of  two  credible  witnesses,  or  by  one 
credible  witness  strongly  corroborated  by 
other  evidence,  that  the  homicide  did  not  oc- 
cur as  testified  to  by  the  witness  Carter. 
Under  the  allegations  of  the  Indictment,  It 
was  not  sufficient  merely  to  show  that  the 
witness  Carter  was  not  present,  but  It  was 
Incunibent  on  the  state  to  show  that  the  kill- 
ing did  not  occur  as  he  stated  that  it  did. 
This  proof  was  not  made  by  the  state  as  re- 
quired by  the  statute;  and  because,  in  our 
opinion,  the  evidence  is  not  sufficient  to  sus- 
tain this  conviction,  the  judgment  la  rerers' 
ed,  and  the  cause  remanded* 

DATIDSON,  J.,  absent 


WOIJID  V.  STATD. 
((Jonrt  of  Criminal  Appeals  of  Texas.    Jan.  26, 

1898.) 

iKTOXJOATIItS  LiQOOB  — IllbOAL  Salb. 

1.  In  a  prosecution  for  violating  the  local  op- 
tion law,  two  state's  witnesses  testified  that 
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■  tbej  went  into  a  barroom,  and  bought  and 
paid  for  beer  sold  by  a  negro;  that  accused  re- 
fnied  to  allow  their  companion  to  enter,  because 
he  had  "been  giving  people  away."  Accused 
testified  that  he  was  only  employed  to  keep 
watch  of  the  business;  never  sold  intoxicating 
liquors;  that  he  bad  no  interest  in  the  buai- 
ness;  and  admitted  that  he  refused  state's  wit- 
ness admittance  to  the  barroom.  Held  suffi- 
cient to  support  the  conviction  of  accused  as 
princi^I. 

2.  Where  the  evidence  on  the  trial  of  one  ac- 
cused of  violating  the  local  option  law  shows 
that  accused  refused  one  admittance  to  the  bar- 
room, and  stood  in  the  door  to  ke^  him  out,  a 
charge  submitting  the  law  of  principals  in  re- 
gard to  keeping  watch,  is  proper. 

Appeal  from  Hunt  count7  court;  W.  H. 
Kagsdale,  Judge. 

Charley  Wolfe  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Af- 
firmed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
9t  violating  the  local  option  law,  and  his 
punishment  assessed  at  a  fine  of  $100  and  60 
days'  confinement  in  the  county  jail.  The 
Judgment  of  conviction  was  entered  March 
3,  1897. 

It  Is  contended  that  the  evidence  does  not 
support  ttie  conviction.  We  are  of  opinion 
that  It  does.  The  witnesses  Flsk  and  Aaron 
testify  that  they  and  one  M.  D.  Abbott  went 
Into  a  place  in  the  rear  of  a  restaurant, 
wbere  Aaron  purchased  beer,  and  treated 
tbe  crowd.  The  witness  Aaron  testified: 
"When  we  got  to  the  dew  entering  tbe  bar- 
room from  the  restaurant,  the  defendant  met 
OS,  and,  pointing  to  M.  D.  Abbott,  said,  TbBt 
man  can't  come  In  here.*  All  of  ns  went  in, 
except  Abbott  I  bought  tbe  beer,  and  treat- 
ed the  crowd."  Cross-examined,  be  said: 
"A  negro  waited  on  us.  I  paid  the  negro  tor 
the  beer.  Never  iwtlced  tbe  defendant  while 
we  were  at  the  bar,  drinking.  Bb  maj  hare 
stepped  oat  Into  the  restaurant"  FIsfc  tes- 
tified: "Jim  Aaron  treated  me  and  others. 
It  was  beer,  and  was  Intoxicating.  Tbe  room 
where  we  got  the  beer  bad  a  bar,  and  was 
fitted  up  with  saloon  fixtures.  When  we 
started  to  enter  tbe  room,  tbe  defendant 
said,  'That  man  can't  come  In  bore.*  I 
looked  to  see  wbom  be  meant,  and  saw  that 
Abbott  bad  stopped  outside  the  barroom  in 
the  restaurant"  He  testlfled*  as  did  Aanm, 
that  the7  were  waited  on  by  tbe  negra  Ab- 
bott testified  "that  he  went  with  the  parties 
on  the  invitation  of  Aaron  to  get  a  drink. 
As  we  approached  from  the  restaurant  to  tbe 
little  room,  defendant  met  us,  and  remarked, 
That  man  can't  come  In  here.  He  has  been 
giving  people  away.'  I  took  these  remarks 
to  be  directed  to  myself,  as  I  was  tbe  only 
one  he  vras  looking  at.  and  be  stored  In  the 
door  ahead  of  me.  I  stepped  back,  towards 
the  front  of  tbe  restaurant  and  sat  down. 


Defendant  stood  about  tbe  door  entering  tbe 
barroom.  The  door  was  standing  about  half 
open.  Some  time  before  this,  I  had  t>eeo 
subpcenaed  before  tbe  grand  jury,  and  qaes- 
tloned  under  oath  with  reference  to  viola- 
tions of  the  local  option  law.  I  had  been 
forced  In  this  way  to  give  some  parties 
away."  On  cross-examination  be  said:  **I 
think  the  defendant  stepped  In  the  little 
room  after  the  other  parties  went  in.  I 
know  he  lingered  around  the  door,  and  could 
see  the  bar.  He  could  see  me  from  wbere  he 
stood.  After  I  sat  down,  I  could  not  see  the 
bar."  The  defendant  testified  In  his  own  be- 
half as  to  these  parties  going  to  the  place 
mentioned,  but  denied  selling  them  any- 
thing, and  further  denied  having  any  inter- 
est In  the  business.  He  testified:  "I  saw 
Abbot  there.  I  told  him  he  could  not  come 
In;  didn't  want  him  In  there.  I  was  em- 
ployed to  stay  there  by  Joe  Elrfoy,  the  own- 
er of  the  business.  I  was  not  employed  to 
sell  anything.  Don't  know  who  did  the  sell- 
ing; never  asked  their  names.  I  worked 
there  about  2  months.  Several  parties  were 
there  making  sales  while  I  was  emiiloyed. 
They  were  all  negroes.  I  never  hired  them. 
My  duties  were  to  keep  a  check  on  the  sales. 
I  didn't  pay  any  attention  to  what  the  ne- 
groes sold.  Only  counted  the  money  In  the 
cash  drawer  at  night  I  generally  got  there 
about  7  or  8  o'clock  In  the  morning,  and 
stayed  until  the  bouse  was  dosed  at  night 
Tbey  kept  ginger  ale  and  cider  for  sale  there. 
K^t  whisky  to  sell  on  prescription.  Did  not 
keep  beer.  Tbe  cider  looked  like  beer.  I 
stayed  around  there,  and  read,  et&,  during 
tbe  day."  • 

That  tbe  sale  was  made  Is  shown  hy  the 
state's  testimony  beyond  any  controversy. 
It  Is  not  denied  that  it  was  beer,  as  testified 
by  all  tbe  wltaiesses,  exo^  tbe  defendant's 
statement  tiiat  beer  was  not  kept  tban.  He 
seems  to  have  bad  control  of  tbe  bnatness. 
If  beer  was  sold  as  tegtlfled  by  ttie  state's 
witnesses,  then  it  was  an  lUegal  sale.  Un- 
der the  tacts  of  this  case,  the  defendant 
would  be  a  prlndpal.  In  the  motion  for  a 
new  trial,  die  charge  ot  tbe  court  Is  criticis- 
ed, because  It  snbmlts  the  law  of  prlndpala 
In  regard  to  keeping  watch,  salei  by  aiding 
and  encouraging  tbe  parties  actually  — J""g, 
etc.;  the  portion  criticised  being  that  with 
reference  to  keeping  watch,  etc  If  there 
bad  been  an  exception  reserved  to  the  ac- 
tion of  tbe  court  In  living  this  t^rge.  we 
would  Btni  sustain  the  action  of  the  court 
because,  under  the  testimony  of  Abbott  and 
the  defendant  be  prohibited  Abbott  from 
going  in,  because  be  bad  been  giving  them 
away  In  regard  to  sales,  and  then  stood  in 
tbe  dow,  BO  as  to  prerait  Abbott  caiterlng 
tbe  place  wbere  tt»  liquor  was  wcAd.  No  t*- 
rors  appearing,  tbe  Jn^^mwt  la  afflrmed. 
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HAILB  BTAHB. 

(Gonrt  Of  Criminal  Appeals  of  Texaa.   Ian.  10, 
1898.) 

DiBFoaim  OP  HomttAoaD  CunaL*— iHoioncaaT 

— BTIDnHCa— ComiHUAVCB. 

1.  An  order  denTing  a  continuance  on  tb^ 
gronnd  of  the  absence  of  witnesses  out  of  the 
state  will  be  sustained,  where  no  effort  was 
made  to  procure  their  depositions. 

2.  The  fact  that  defendant's  father  wrote 
prosecntor,  some  time  after  hla  son  had  sold 
property  covered  hj  a  mortgage,  that  he  would 
par  for  it,  is  immaterial,  on  a  prosecution  for 
aispoBing  of  the  property. 

S.  A  charge,  In  an  indictment  for  disposing  of 
mortgaged  propeiiy,  that  defendant  "haTing 
theretofore,  to  wit,  June  22,  1895,  executed 
and  delivered  to  the  aaid  R.  a  valid  mortgage, 
in  writing,"  ia  a  anffleient  allegation  that  ae- 
fendant  executed  and  delivered  a  valid  mort- 
gacro  to  R.  previous  to  the  alleged  disposition. 

Appeal  from  district  court,  Grayson  coan- 
ty;  Don  A.  Bllas,  Jndge. 

A.  H.  Halle  was  convicted  of  the  fraudu- 
leat  disposition  ot  two  certain  mules  under  a 
written  mortgage,  and  be  appeals.  Affirmed. 

Walter  Tlnaom  Wood  &  Holt,  and  J.  P.  Cox, 
fM-  appellant.   Mann  lYlce,  for  the  State. 

HSINDKRSON,  3.  Appellant  was  convict- 
ed of  the  fraudulent  disposition  of  two  cer- 
tain mules,  under  a  written  mortgage,  and 
his  punishment  assessed  at  two  years  in  the 
penitentiary;  hence  this  appeal. 

Aiq;)ellant  made  a  motion  for  a  continuance 
on  account  of  the  absence  of  bis  wife,  Mag- 
gie Haile,  and  his  father,  O.  W.  Halle.  Both 
of  these  witnesses  live  in  the  Indian  Terri- 
tory, and,  although  no  process  would  have 
reached  them,  yet  proper  diligence  would 
have  sn^ested  some  effort  on  the  part  of  ap- 
pellant to  procure  their  depositions.  He  was 
arrested  some  three  weeks  before  the  trial, 
and  it  Is  not  shown  that  he  made  any  effort 
whatever  to  procure  their  testimony.  De- 
fendant's counsel,  on  his  behalf,  says  that 
he  was  forced  to  trial  In  the  absence  of  Ills 
regularly  employed  lawyer,  and  that  he  was 
forced  to  trial  at  night,  when  he  was  not  ex- 
pecting his  case  to  be  called,  and  would  ex- 
cuse his  want  of  diligence  by  the  laches  of 
his  attorney.  In  answer  to  this  It  Ui  suMclent 
to  say  that  this  matter  is  not  presented  to  us 
by  bill  of  exceptions,  or  In  such  shape  as  we 
can  take  cognizance  of  it.  It  is  not  made  to 
appear  that  his  trial  was  in  any  wise  precip- 
itated or  unfair;  and,  as  far  as  counsel  are 
concerned,  he  appears  to  have  had  a  great 
number,  both  on  bis  trial  in  the  court  below 
and  In  this  court,— al  least  four  lawyers  rep- 
resenting him.  Furthermore,  as  to  this  mo- 
tion for  a  continuance,  it  does  not  appear  that 
if  hia  father,  O.  W.  Haile,  had  been  present, 
he  would  have  1>een  of  any  benefit  to  ai»pel- 


lant  Tb»  fact  that  he  may  have  vrlttai 
the  ^veectitor.  BidiardBon,  some  time  alter 
hia  son  had  sold  the  mules,  that  be  would  pay 
for  them,  would  be  Immaterial.  As  to  the  tea- 
tknony  of  Maggie  Haile.  we  cannot  ocHUld^, 
in  the  face  of  the  appellant's  own  testlinony, 
that  hw  evidence,  as  stated  in  the  motion  for 
a  continuance,  was  probably  true.  He  states 
In  his  motion  for  a  ctmtlnuance  that  he  ex* 
pected  to  prove  by  her  that  a  few  days  after 
the  execution  of  the  mortgage  from  the  de- 
fendant to  Charley  Blchardson,  at  the  de- 
fendant's house,  in  Grayson  county,  Tex.,  and 
when  the  defendant  and  his  family  were  pre- 
paring to  move  to  Oklahoma  territory,  she 
heard  a  conversation  between  the  defendant 
and  said  Richardson  In  regard  to  the  mort- 
gaged mules;  that  she  heard  said  Blchardson 
tell  the  defendant  that  he  could  take  the  mules 
wherevw  he  pleased,  that  he  could  trade  ot 
sell  them,  and  that  all  he  wanted  was  his 
money  when  the  note  was  due.  Now,  In  his 
own  testimony  delivered  on  the  trial  he  says 
that:  "A  few  days  after  we  made  the  trade, 
I  asked  Blchardson  if  I  might  sell  or  trade 
these  mules;  and  be  said  that  all  he  wanted 
was  bis  money,  and  that  I  might  do  either. 
This  conversation  occurred  near  Patton's 
store,  at  Tioga.  No  one  was  present  exc^t 
lUchardson  and  myself."  This  testimony  Is 
not  at  all  in  accord  with  the  statement  con- 
tained in  his  motion  for  a  continuance,  as  to 
what  he  expected  to  prove  about  this  same 
transaction  by  his  wife.  He  states  in  hl^ 
evidence  that  no  one  was  present,  and  puts 
it  at  a  different  place  from  that  stated  in  his 
motion  for  a  continuance.  So  It  is  not  prob- 
able, bad  his  wife  been  preseht,  according  to 
his  statement,  that  she  would  have  testified 
as  set  out  In  the  motion. 

There  Is  nothing  in  appellant's  contrition 
with  reference  to  the  indlctmeuL  The  same 
is  in  accord  with  the  approved  forms.  It 
was  not  necessary  for  the  state  to  allege  In 
a  more  formal  manner  than  was  done  that 
appellant,  previous  to  the  alleged  disposition 
of  the  mortgaged  property,  did  execute  and 
deliver  to  the  said  Charley  Blchardson  a  valid 
mortgage,  etc.  The  charge  that  the  said  "A. 
H.  Halle  having  theretofore,  to  wit,  on  June 
22,  1806,  executed  and  delivered  to  the  said 
Charley  Richardson  a  valid  mortgage.  In 
writing,"  etc..  is  sufQcient  The  making  of 
the  mortgage  is  not  tbe  offense.  That  is 
mere  Inducement  The  offense  Is  the  sale  or 
disposition  of  the  property  after  the  person 
has  mortgaged  it.  If  a  motion  to  quash  the 
Indictment  had  been  made,  there  would  have 
been  no  error  if  the  court  had  promptly  over- 
ruled It,  Nor  are  the  other  contentions  of 
appellant  with  reference  to  the  Indictment 
worthy  of  any  consideration. 

We  have  examined  the  charge  carefully, 
and  And  It  correct  'Bte  judgment  ia  affirmed. 
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Ez  parte  SMITH. 
(Court  of  Crimiaal  Appeals  of  Texu.    Jan.  19, 
188&) 

DiSORDEHLT  HoifflB — PlNALTT— JOBDDICTIOIT  Or 
DiVTUOT  Co  CRT. 

I.Pen.  Oode  1800,  aita.  859,  861,  proridea 
that  each  daj  a  disorderly  honse  is  kept  shall 
be  a  separate  ofTense,  and  for  a  peoaltr  for  each 
dar:  and,  where  a  conriction  Is  had  for  each 
separate  aaj  ca  which  an  indictment  dlstincttr 
charger  sach  a  hoase  was  kept,  the  penal^ 
mnst  be  auessed  for  eadi  day  aeparatcuy,  ami 
not  aesrregated. 

Z,  An  Indictment  for  keeping;  a  disorderly 
hons^  under  P«n.  Code,  arts,  999,  861,  beins 
an  offense  orer  which  a  Justice  of  the  peace 
had  jarisdiction,  was  not  a  case  of  which  the 
criminal  district  court  of  Galveston  and  Harria 
counties  bad  uicinal  JurisdietkMi. 

Application  1^  Ully  Smith  txa  a  wilt  of 
habeas  corpus.  Granted. 

ByroD  Johnaon.  for  applicant 

HURT,  P.  J.  This  la  an  orlgliial  ^ipllca- 
tlon  to  thlB  court  fiv  a  writ  of  habeu  cor- 
pua.  The  only  queatltm  presented  tar  oar 
consideration  is,  did  the  criminal  district  court 
of  GalTesttm  and  Harris  conntles  have  orig- 
inal JuriBdlctlon  to  try  tbia  offense?  The 
agreed  statement  of  facts  shows  that  iqifiel- 
lant  was  convicted  In  sua  criminal  district 
court  of  ke^ng  a  disorderly  honse,  va&et  ar- 
tkfles  380  and  801  of  the  Penal  Code  of  1890. 
The  punishment  for  said  offense  Is  s  fine 
of  $200  for  each  day  socb  person  shall  keep, 
T>r  be  concerned  In  keeping,  a  disorderly  house, 
etc.  The  punishment  Inflicted  here  Is  a  flne 
of  940O;  and  we  take  It  that,  unAev  the  pro- 
cedure and  Instruction  of  the  trial  Judge,  the 
jury  mnst  have  conTlcted  amellant  for  the 
teeptng  of  said  bouse  fbr  two  distinct  days, 
and  aggregated  or  combined  the  ptmlsbment 
Cor  such  two  days  at  $400;  otherwise,  we  taH 
to  see  bow  Qiey  arrlred  at  this  amount  By 
the  statute  each  day  Is  made  a  distinct  of- 
fense, and  the  flne  Imposed  for  such  offense 
Is  no  more  and  no  less  than  $200.  While,  nn- 
der  distinct  counts  In  an  Indlctmrat*  a  con- 
Tlctlm  might  be  bad  for  a  number  of  sepa- 
rata days,  yet  distinct  penalties  should  be  as- 
sessed for  each  day,  and  these  amounts 
should  not  be  agfcreiEated.  In  Davis  t.  State, 
82  Tex.  Cr.  R.  382,  23  a  W.  892.  A  case 
somewhat  afmllar  to  this,  came  before  this 
court;  and  we  tbere  held  that  an  Indictment 
under  13k  before-mentioned  articles  was  an 
offense  over  which  a  Justice  of  the  peace  had 
Jurisdiction,  and  that  tt  was  not  swdi  a  case 
as  the  criminal  district  court  of  Galveston  and 
Harris  counties  had  original  Jurisdiction  of. 
In  our  view,  the  holding  In  that  case  Is  deci- 
sive of  the  question  Involved  In  this  case. 
We  hold  tbat  the  criminal  district  court  of 
Galveston  and  Harris  counties  did  not  have 
Jui^dlctlon  of  this  offense,  and  that  the  con- 
viction of  applicant  In  said  court  was  without 
authority  of  law,  and  void.  Hie  applicant 
LlUy  Smith,  Is  ordered  discharged.  The  costs 
of  the  officers  of  this  court  are  adjudged 
against  said  applicant. 


TIPPBNS  V.  BTATBl 
(Court  of  Criminal  Appeals  of  Tfexaa.    Jan.  19, 
1898.) 

CaiMinAi.  Law— SuHDaa— Impotatios  or  Ux- 

■  OUSTTTT— BVIDBHOB— LcSTaDCTI09»— 

FamuOBD  CoHinrxiCATioiia. 

1.  Proof  that  defendant  said  that  prosecutrix 
**is  not  a  decent  lady"  waa  no  vroal  that  bt 
stated  that  she  was  a  whore. 

2.  In  a  criminal  proaecotion  for  slander  faj 
imputing  to  prosecutrix  a  want  of  chastity,  er- 
idence  that  defendant  had  said  <tf  a  certaia 
other  female  that  "she  had  been  pvecnut  a 
time  or  two"  was  inadmissible. 

8.  On  trial  on  an  indictment  dtarging  defend- 
ant with  having  sfauidmd  proaecutrix  in  the 
presence  of  B.  snd  other  persons,  an  instruc- 
tion that  the  jary  might  convict  bizn  if  be  tsait 
such  8tat«nentB  to  other  peraooa  besides  B. 
and  others  waa  erroneoas. 

4.  Testimony  by  a  witness,  in  a  criminal  ims- 
ecution  for  slander,  that  he  had  traced  the  re- 
ports which  he  had  heard  concerning  proseco- 
trix  to  defendant  waa  objectionable,  as  hear- 
say, where  he  had  obtained  his  informatiaa 
from  some  one  other  than  defendant. 

6.  Where  defendant  on  trial  on  indictm«it 
for  Blander,  requested  an  instruction  that  if  the 
atatements  cliarged  were  made  by  defendaat 
yet  if  the  jnry  snonid  have  a  reasonable  donbc 
aa  to  whether  they  were  made  maliciooslT  or 
wantonly,  they  snoold  acquit  audi  charse 
should  nave  been  given;  it  having  ajmeand 
that  the  statement  tn  question  was  made  I?  de- 
fendant to  a  person  who  had  be«i  sent  to  wet 
him  by  the  pastor  of  a  chnrch  of  whidi  lil 

Sarties  concerned  were  members,  and  that  m- 
er  the  dicomstanees  it  was  the  duty  of  de- 
fendant to  veak. 

6.  Hie  proceedings  In  an  alleged  church  trul. 
whidi  resnlted  in  the  expalsion  of  defendant 
from  the  church,  were  inadmissible  in  a  oish 
inal  prosecution  against  him  for  slander. 

Appeal  from  T^urant  county  court;  Geco^ 
W.  Armstrong,  Judge. 

W.  A.  nppoos  was  omvlcted  of  sthuider,  and 
appeaSB.  Reversed. 


W.  R.  Faricer,  tot  qvellant 
tot  the  State. 


Uana  Trice, 


HENDERSON,  J.  Appellant  was  convicted 
of  slander,  and  his  punishment  assessed  at  a 
flne  of  $100,  and  prosecutes  this  appeaL 

He  Indictment  alleged  that:  "W.  A.  Tl^ieiis 
*  *  *  did  orally,  wisely,  and  mallcioiislj, 
and  wantonly.  Impute  to  a  female  tn  this  state, 
to  wit  Mary  Rice,  a  want  of  chastity,  to 
wit  the  said  W.  A.  Tlppens  did  Uien  and  then. 
In  the  presence  and  hearing  of  J.  F.  Bowman 
and  divers  other  persona,  falsely,  malicionsly. 
and  wantonly  say,  of  and  coocemlng  the  said 
Mary  L.  Rice,  that  she  (meaning  the  said  Mary 
L.  Rice)  was  not  a  decent  lady  (meaning  there- 
by that  the  said  Mary  L.  Rice  was  not  a  vtrto- 
ons  lady);  that  she  (meaning  the  said  Mary  L. 
Rice)  was  a  whore,— contrary  to  the  form  ot 
the  statute  In  snch  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
state."  The  state  Introduced  J.  F.  Bowmaa 
and  proved  by  him  that  appellant  said  that 
"Mary  L.  Rice  Is  not  a  decent  lady."  Appel- 
lant said  nothing  to  this  witness  in  regard  ts 
Mrs.  Rice  being  a  whore.  The  Indictment  does 
not  allege  that  be  stated  that  Mis.  Bice  was  a 


wfaor^  bul;     way  of 
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leged  as  a  condoifcn  from  what  he  said.  Be 
this  ftB  It  may,  there  ta  no  proof  that  appellant 
■stated  to  Bowman  that  Mrs.  Rice  ma  a  vhwe. 

Upon  the  trial,  orer  the  (^ectlona  at  the 
defmdant,  the  state  proved  by  B.  F.  Ndaon 
that  appelant  "nld,  of  and  concemli^  Its 
Itlce,  that  she  bad  been  pregnuit  a  time  or 
two."  This  erldaaoe  was  admitted  tba 
conrt  to  show  animus  on  the  part  of  the  de* 
fendant  towards  Mary  L.  Rice.  Bvidenee  was 
Introdnced,  orar  the  objections  of  the  defend* 
ant,  that  Ivy  Bice  bore  a  good  reputation  for 
cbaBtity.  The  erldaice  aa  to  what  appelant 
may  have  said  about  Ivy  BSsb,  and  that  In  re- 
gard to  her  good  charactff.  was  dearly  tnad- 
mlsBftde,  and  oogfat  not  to  hare  been  admitted. 

The  ooort  butrocted  the  jury:  "If  you  be- 
Uere  from  the  evidence  in  tids  case,  beyond 
a  reasonable  donbt,  that  the  defendant,  W.  A. 
Uppens,  did,  In  the  connty  of  Tarruit  and 
state  of  Texas,  at  ai^  time  within  two  years 
next  preceding  the  filing  of  the  Indictment 
berehi  (which  was  m  June  17.  1886),  In  the 
presence  and  bearing  of  J.  F.  Bowman,  or  In 
the  presence  and  hearing  of  other  persons, 
orally,  fidsely,  and  malldously,  or  orally,  false- 
ly, and  wantonly,  Impute  to  Maiy  I*.  Rice,  a 
female,  a  want  chastity  1^  saying,  of  and 
concerning  said  Mary  L.  Rice,  Uiat  'she  (mean- 
ing said  Maiy  L.  lUce)  was  not  a  deomt  lady,* 
meaning  tha«by  that  the  said  Mary  L.  Rice 
was  not  a  Tlrtaons  lady,  then  you  wlD  find  the 
defendant  guilty  as  charged,**  etc.  Hese  In- 
structions woe  excepted  to  at  the  time  and 
A  UU  of  exceptions  was  reserved  to  the  giving 
■of  the  same,  nie  appelant  had  been  Inform- 
■ed  l9  the  indictment  that  he  had  slandered 
Mrs.  Maiy  L.  Rice  by  Imputing  to  bet  a  want 
4tf  chastity,  In  saying,  in  tbe  presence  of  J.  F. 
Bowman  and  divers  other  persons,  that  she 
was  not  a  decent  lady.  Being  thus  notified. 
It  was  his  duty  to  inrepare  to  meet  this  particu- 
lar charge,  and  no  other.  He  bad  a  right,  If  he 
could  do  so,  to  show  tiie  drcnmstences  at- 
traidlng  tbe  making  of  the  statement  assigned 
for  tltonder.  He  may  have  been  pr^red  to 
■how  that  this  statement  was  not  made  mall- 
•dously  or  wantonly,  but  under  circQmstaQces 
'which  would  negative  malice  or  wantonness. 
But  he  was  not  Informed  of  any  other  state- 
ment assigned  as  slander.  Now,  wUle  It  Is 
tme,  In  passing  npra  whetha  the  duuge  made 
"by  him  against  Mrs.  Mary  L.  Rice  was  made 
maltclonsly  or  '  wantonly,  otiier  statements 
might  be  looked  to,  yet  the  court  had  no  right 
to  Instmct  the  jniy  to  convict  him  If  they  be- 
lieved that  he  had  made  tbe  statement  to  otii- 
er persons  besides  Bowman  and  others.  This 
-cba^  was  erroneons,  and  calculated  to  In- 
jure tiie  rlghte  of  the  defendant,  and,  bdng  ex- 
cited to  at  the  time.  Is  reversible  error. 

Upon  the  cross-examination  of  I^.  Robert 
Smith  by  appellant,  it  was  proved  that  be  had 
beard  reports  imputing  a  want  of  chastity  to 
Mrs.  Mary  L.  Rice,  but  that  th^  did  not  affect 
lier  standing,  as  nobody  beHeved  them,  ^e 
state  then  proved,  over  the  objections  of  tbe  de- 
/endant,  tiiot  tlie  witness  (Dr.  Smith)  trseed  tbe 


reports  concemtaigMr8.Bteeand  Ivy  Bice  to  de* 
fendant  &nlth,  upon  bdng  recross-examlned 
by  tiie  d^endant,  stated  that  dtfeudant  made 
no  statement  to  blm  at  all  about  tbe  lUces;  that 
he  obtained  his  Information  from  tin  prea£ber, 
Stephens.  This  testinumy  was  objected  to  at 
the  time,  and  was  clearly  hearsay.  This  wit- 
ness steted  that  he  had  traced  the  rq>orts  to 
the  dtfendant;  but,  when  auesttoned  about  It, 
It  develops  that  the  preadier  had  told  him  that 
defendant  was  the  autbor  of  the  r^KHts.  This 
preadier,  Bt^thens,  was  a  witness;  and,  If  In 
fact  appdlant  was  tbe  author  of  the  reports.  It 
Is  probable  that  tUa  proof  mndd  have  been 
made  tuy  him.  The  state  certainly  has  no  right 
to  make  the  proof  by  Dr.  SmlQi,  because  he 
knew  nothing  about  It,  excapt  what  the  iireach- 
er  told  hhn. 

Appellant  requested  the  com!  to  Instruct  the 
Juiy  as  follows:  **Ton  are  InBtructed,  gentie- 
men  of  tiie  Jury,  that,  If  you  believe  from  the 
evidence  that  the  etatemoite  diarged  In  the 
Indictment  were  made  by  the  defendant,  yet, 
If  yon  have  a  reascmalde  donbt  from  the  evi- 
dence as  to  whether  they  were  made  malicious- 
ly or  wantonly  yon  wta  find  the  defiendant  not 
guilty.**  This  Instruction  was  refused,  and  a 
bill  of  exceptions  reserved.  The  charge  should 
have  been  given.  There  was  no  question  on 
this  trial  but  that  appdlant  stated  that  Mrs. 
Mary  L.  Rice  was  not  a  decent  lady,  nils 
statement,  however,  was  made  under  such  dr- 
cnmstanoes  as  presented  the  Issue  whether  It 
was  made  malldoudy  m  wantindy.  W.  A. 
Stephens  was  the  pastor  of  a.  church  at  Prom- 
ised Land.  Mrs.  Mary  L.  Rice  was  a  member 
of  that  church.  Bowman  was  also  a  memba 
tbereoi;  and  the  superintendent  ot  the  Sunday 
scbod.  Appellant  was  a  member  ot  fbat 
church,  and  was  one  of  Its  stewards.  Bowman 
was  sent  by  Stephens  (who  had  such  authority) 
to  see  ^nieHant  In  regard  to  this  matter.  A 
ditirch  Investigation  was  discussed.  Wb^ 
the  subject  was  moitioned  by  Bowman  to  q>- 
pdlant,  he  steted  to  blm  that  Mrs.  Bloe  was 
not  a  decent  huiy.  Bowman  served  a  written 
notice  on  him  to  appear  at  a  dinrdi  trial  at 
Promised  Land,  to  answer  charges  preferred 
agalost  blm  In  the  diurdi.  Tba  chaige  was, 
"luring  on  Mrs.  Mbr^  L.  Ric&**  It  was  Bow- 
man's budness  to  do  this  at  the  time  referred 
to.  Hie  defendant  was  afterwards  tried  at 
tiM  Promised  Land  church.  Tbe  trial  resulted 
in  expelling  him  from  tbe  church.  Undw  this 
steta  of  case.  It  Is  very  doubtful  whether  ap- 
pellant could  be  convicted  of  slander.  He 
was  called  upon  to  speak.  It  was  his  duty  to 
speak,  and  tbe  parties  had  the  right  to  de- 
mand of  him  that  he  speak.  When  he  said 
that  she  was  not  a  decent  lady,  he  did  so  tor 
the  purpose  that  an  Investigation  might  be 
had,  and  that,  If  found  unworthy,  Mrs.  Rice 
should  be  expelled  from  the  church.  We 
have  aDnded  to  these  facts  for  the  purpose 
of  demonstrating  the  Importaoce  of  giving  the 
charge  requested  by  appellant. 

This  church  trial  was  a  very  remarkable 
one.   It  se«ns  that  Bowman  had  been  as- 


Digitized  by 


1002 


48  80DXSWE8XQBN  BBFOBTBB. 


(Tex. 


signed  u  prosecutor  by  Brother  Stephens, 
the  preacher  In  charge,  and  on  the  trial  Bow- 
man repreeeDted  the  prosecution.  A[4>ellant 
appears  not  to  have  been  ready,  and  asked 
for  a  postponement,  ao  that  he  might  prepare 
his  defense.  This  was  promptly  OTermled 
by  the  preacher,  Stephens,  who  presided  at 
the  triaL  When  the  Jury  retired  to  consider 
of  their  verdict,  they  went  out  a  short  dis- 
tance from  the  chnrch.  Brother  Stephens 
and  Bowman  also  went  with  them.  They 
were  with  the  Jury  when  they  were  consid- 
ering of  thtir  verdict,  and  when  they  voted 
on  the  same,  and  were  with  them  when  th^ 
returned  their  verdict.  Germane  to  this  anb- 
ject,  appellant  objected  to  the  IntrodacUon  In 
evidence  of  this  trial,  and  Its  result,  to  wit, 
that  he  waa  eqtelled  frmn  the  churcA.  This 
was  a  aonnd  objection,  as  said  trial  had  noth- 
ing to  do  vrith  this  case,  and  the  testimonr 
should  have  been  winded     the  court 

A  nnmber  of  other  errors  are  assigned,  bat 
it  la  not  necessary  to  consider  all  of  them; 
bat,  ftvr  the  errors  pointed  oat,  ttie  judgment 
la  reversed  and  the  cause  remanded. 


HARRISON  T.  STATBl 
(Oonrt  of  Oiminal  Appeals  of  Texas.  Jan. 

26,  1888.) 

Crimihai.  Law— CsAvea  or  Vbxob— Jdrt— Oath 
— EriDBNCK— CoMrBsnoNS— Afpbai.— 
Rrtibw  or  Vkhdict. 

1.  The  fact  that  the  sheriff  was  apprebensive 
that  one  accnsed  of  murder  might  be  mobbed, 
and  called  for  tnxvs,  which  were  present  at 
the  trial,  is  not  alone  aufflcient  to  show  Ibat 
prejudice  affainst  accuaed  was  so  general  as  to 
require  a  change  of  venue. 

2.  But  little  weight  should  be  given  to  the 
mere  opinion  of  a  witness  that  an  accused  can- 
not  have  an  Impartial  trial  In  the  countr  of 
the  ^osecntion. 

8.  Where  the  record  of  a  criminal  case  shows 
that  a  jury  "were  duly  selected,  impaneled,  and 
Bwom/*  the  presumption  is  that  a  jarj  waa 
pnq^eriy  sworn  to  try  the  case  in  whiidi  the  en- 
ter was  made. 

4.  It  is  not  necessary  to  lay  a  predicate  for 
the  introduction  of  evidence  of  a  confession 
made  by  an  accused  before  he  was  arrested, 
where  It  is  not  shown  that  he  was  impEoperly 
induced  to  confess. 

5.  Where,  in  a  criminal  case^  there  is  evi- 
dence to  sustain  a  verdict  of  guilty,  it  will  not 
be  disturbed  on  appeal. 

Appeal  from  district  court,  Tyler  county; 
Stephen  P.  West,  Judge. 

George  Harrison  was  convicted  of  murder  in 
the  first  degree,  and  he  appeals.  Affirmed. 

T.  D.  Scott  and  B.  B.  Moore,  for  appellant 
Uann  Trice,  for  the  State. 

HURT,  P.  J.  Appellant  waa  convicted  of 
murder  In  the  first  degree  of  Lee  Anderson, 
and  his  punishment  assessed  at  confinement 
in  the  penitentiary  for  life;  hence  this  appeaL 

When  the  case  was  called  for  trial  ^pellant 
filed  a  motion  to  change  the  venue,  setting 
forth  both  statutory  grounds,— a  combination 
of  influential  citizens  against  the  accused,  and 


prejudice  against  d^endant  In  the  county. 
The  state  filed  a  controverting  affidavit,  deny- 
ing the  means  of  itnowledge  of  app^Iant'» 
compurgators.  The  Issue  being  thus  formed, 
evidence  was  heard  upon  the  motion,  and  the 
same  was  overruled.  It  Is  contended  by  coun- 
sel for  appellant  that  the  controverting  affida- 
vit was  not  sufficient  to  raise  the  Issue  be- 
tween appellant  and  the  state  on  the  motion 
to  change  the  venue.  We  have  examined 
this  affidavit,  and  believe  It  to  be  amply  siiffl- 
cient. 

It  is  also  Insisted  by  counsel  for  apgtellant 
that  the  venue  shotdd  have  been  cban^  apon 
the  evld«ice  adduced.   We  have  read  the  tes- 
timony bearing  upon  this  question,  and  are 
of  opinion  that  there  was  no  error  In  the  ac- 
tion ot  the  court  refusing  to  change  the  venue. 
It  is  true  the  sheriff  was  apprebensive  that 
sppellant  might  be  mobbed,  called  for  troops, 
and  the  governor  responded,  and  troope  were- 
at  court  when  the  trial  occorred.   This  alone 
Is  not  sufficient  cause  for  a  ^lange  of  venue. 
If  the  sheriff  had  been  thoroughly  examined. 
It  might  have  been  shown  by  him.  his  d^u- 
ties,  or  others  that  prejudice  pervaded  the 
whole  county  to  such  an  extent  as  to  renda  It 
probaUe  that  some  lUegal  juror  mM^t  enre 
In  the  case;  but  Ola  was  not  shown,  and  we 
cannot  hold  that  because  tiie  sheriff  waa  ap- 
prehensive that  ai^dlant  was  tn  danger, 
therefore  the  prejudice  was  so  general  as  t» 
reoulre  a  change  of  venae,   A  nnmbor  of  wit- 
nesses sworn  testified  to  some  i»e]Qdlce,  but 
the  evidence  falls  fsr  diort  of  showing  It  to- 
be  BO  general  as  to  require  the  motkn  to  be 
granted.   We  attribute  but  little  weight  to  the 
opinion  of  a  witness  that  an  Impartial  trial 
can  or  cannot  be  had  In  the  county  of  the 
prosecution.   These  oplnlmis  are  to  be  weigh- 
ed and  considered  In  proportion  to  the  In- 
formation of  the  witness  bearing  upon  the  sub- 
ject.  No  such  combination  of  influential  peo- 
ple was  shown  as  to  cequlre  a  change  of 
venue  on  this  ground. 

Appellant  contende  that  the  qtedal  tbaig» 
requested  by  him  In  regard  to  the  CMifcaslona 
of  the  defendant  should  have  beat  ^ven.. 
The  qieclal  durge  is  Imimper.  was  a  charee 
npon  the  w^ht  ct  the  testimony,  and  Uie 
court  acted  prc^ierly  In  refusing  to  give  the 
same. 

It  Is  insisted  that  the  juiy  were  not  properly 
Bwom.  The  record  lihows  that  *tberenpcm  a 
jury,  to  wit,  R.  J.  HIeks  and  deven  otba», 
was  duly  selected,  impaneled,  and  awora," 
etc.  We  presume  that  they  were  sworn  to  try 
this  case,  and  that  the  oath  was  propoly  ad- 
ministered. 

Appellant  assigns  as  enror  the  action  ot  the 
court  in  permitting  Bfartba  Hadnot  to  teatlfy 
in  regard  to  conversations  with  api^lant  ui 
the  night  of  the  18th  of  June,  because  no 
predicate  was  laid  tor  the  Introductlfm  of  this 
evidence.  We  cannot  Imagine  what  predicate 
was  necessary  to  be  laid.  The  conversatlonB 
took  place  between  appelant  and  3iartha 
Hadnot  at  or  near  her  house,  and  at  the  time 
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appeUant  was  eTldently  not  under  arrwtt  and 
there  is  nothing  in  the  recwd  showing  that  he 
was  Improperly  Induced  to  make  any  confes- 
sions to  Martha  Hadnot 

It  is  contended  that  tlie  testimony  is  Insaffl- 
cient  to  support  the  conviction.  If  the  evi- 
dence of  Lucius  Lacy.  Martha  Hadnot,  Bron- 
son  Barlow,  and  'Gage  is  worthy  of  bellei^ 
there  is  no  question  as  to  the  guilt  of  tiie  ap- 
pellant The  credlUlity  of  the  witnesses  was 
submitted  to  the  Jury.  The  Jury  bdiered  the 
witnesses  for  the  state,  and  we  are  not  au- 
thorized to  disturb  their  finding.  Finding  no 
error  Id  the  record,  the  Judgment  is  ^fflrrnM. 


GHEBN  T.  STATB. 
(Court  of  (%-imiDal  Appeals  of  Texas.  Jan. 

26.  1S88.) 

CaniiiiAL  Law— AppSAir— Statbhbkt  or  7ao»- 

BiLL  or  EzcBPTioirs. 

1.  A  atatetaent  of  facts,  not  approTed  by  the 
trial  Judge,  cannot  be  considered  on  appeal. 

2.  A  bill  of  ezceptions,  assigning  as  error  the 
action  of  the  trial  conrt  in  OTemiliDK  defend- 
ant's objection  to  a  witness  testifying  as  to  cer- 
tain matters,  is  insnfflcient  when  It  fails  to 
state  that  he  did  so  testify  or  what  he  testi&ed 
to. 

8.  A  bill  of  exceptions  shows  no  errw,  which 
complains  of  the  action  of  the  trial  court  in 
OTeiTDltns  defendant's  motion  to  conttnne  the 
case  to  meet  the  testimony  of  a  witness,  where 
BQch  evidence  is  not  before  the  court,  and  the 
bill  of  exceptions  does  not  allow  that  defendant 
was  misled  thereby. 

Appeal  txom  EUis  county  conrt;  J.  0.  Smith, 
Judge. 

Vert  Oreen  was  convicted  of  betting  at 
ta-aps,  and  ai^teals,  Afflrmwl, 

Mann  Trice,  for  the  State. 

HENDBBSON,  J.  Appelant  was  convletBd 
tm  betting  at  craps,  a  pme  played  with  dice. 
His  punishment  was  assessed  at  a  fine  of  110, 
and  he  appeals. 

The  statement  of  facts  win  not  be  consid- 
ered, because  not  an) roved  by  the  trial  judge. 
The  first  bOl  of  exceptions  c<Mmplalns  of  the 
action  of  the  court  in  oTerrullng  appellant's 
objection  to  the  testimony  of  the  witness  Br- 
ans. Said  blU  recites  **that  the  witness  Br- 
ans was  introduced  by  the  state  to  prove  a 
different  offense,  at  a  different  time  and  plac^ 
other  than  the  one  testified  to  by  Gober 
Shaw."  The  bill  does  not  state  that  he  so 
testified,  or  to  what  he  did  in  fact  testify,  if 
anything.   It  Is  therefore  msufDclent 

The  second  bill  of  exertions  shows  that  the 
state  i^aced  npon  the  stand  the  prosecnting 
witness  to  prove  the  offense  as  set  out  in  the 
InformatlMi,  and  did  so  prove  the  offense. 
The  state  then  Introduced  Brans,  who  testi- 
fied that  he  did  not  see  betting,  as  testified  by 
the  former  witness,  but  did  see  the  defendant 
play  at  a  game  with  dice  on  Saturdsy  night, 
in  an  outhousei  The  first  witness  proved  that 
the  game  he  saw  ^ayed  was  In  Williams'  pas- 
tture.  The  defnidant  then  proposed  to  wtth- 
draw  his  annonnfwnwnt  of  ready,  and  coo- 


tbiue  the  case  to  meet  the  testimony  of  the 
witness  Brans,  which  motion  was  overruled 
by  the  court  The  evidence  Is  not  before  us, 
and  the  bOl  of  exceptions  does  not  show  that 
anvdlant  was  misled  by  the  ertdence  of  the 
witness  as  to  tiie  transaction  the  state  would 
rely'  upcm,  and  the  evidence  may  hare  been 
absolutely  condoMve  as  to  the  fact  that  the 
defoidant  did  bet  at  the  game  ^ayed  in  WU- 
llams'  pasture.  As  thus  presented,  the  bill 
shows  no  error.  The  Jud^nent  Is  afBrmed. 


HOSKINS  r.  STATE. 
(Orart  of  Criminal  Appeals  of  Texas.  Jan. 
26,  188S.) 

CBtviiTAL  Law— Appbal— Tbbit— EriDBHOB. 

1.  A  bill  of  exceptions  will  not  be  concddered 
which  does  not  disclose  the  testimony  excepted 
to. 

2.  In  a  prosecution  for  theft  although  the 
prosecnting  witness  did  not  in  positive  terms, 
state  the  want  of  consent  to  the  talcing  of  the 
property,  yet  it  was  shown  where  prosecuting 
witness  was  asleep  when  the  pn»>erty  was  tak- 
en, and  as  soon  as  be  missed  the  property  he 
accused  defendant  of  stealing  it,  and  an  officer 
searched  defendant  and  the  stolen  goods  were 
found  on  his  person,  and  thereupon  the  prose- 
cnting witness  immediatdy  had  defendant  ar- 
rested, and  placed  in  jail. 

8.  A  verdict  of  guilty  of  theft  will  not  be  re- 
versed because  the  want  of  consent  to  the  talc- 
ing of  the  propertT  was  not  proved  by  positive 
testimon:  of  the  owner,  although  a  witness  in 
the  case,  where  the  evidence,  though  circam- 
stantial,  shows  an  absolute  want  of  consent 

AjM>eal  from  district  court,  Grayson  county; 
Don  A  Bliss,  Judge. 

De  Hoeklns  was  convicted  of  theft,  and  ap- 
peals. Afflrmed. 

Mann  IMce,  for  the  State. 

HURT,  P.  J.  Appellant  was  convicted  of 
theft  from  the  person,  and  his  punishment 
assessed  at  two  years'  confinement  in  the 
penitentiary,  and  he  prosecutes  this  appeal 

During  the  trial,  appelUnt  reserved  a  bOl 
ci  exceptions  In  the  following  language:  '3e 
It  ranonbered  that  upon  the  trial  of  this  case 
that  the  state  offered  to  prove  1^  J.  B.  Jones 
that  the  defendant  made  certain  statements 
to  him  which  had  been  denied  by  the  defend- 
ant on  the  witness  stand;  to  which  said 
stetemente  defendant  objected,  for  the  reason 
that  it  was  not  in  rebuttal  of  anything 
brought  out  by  the  defendant  or  was  brought 
out  on  cross-examination  by  the  state,  nor 
were  brought  out  on  inquiry  by  the  defend- 
ant and  that  the  state  was  concluded  by  the 
answers  of  the  defendant  and  defendant 
could  not  be  Impeached  in  this  way  by  the 
state,— which  objection  was  overruled  by  the 
court  and  the  def«idant  excepted."  This 
bfil  of  exceptions  presente  nothing  for  this 
court  to  decide.  It  does  not  set  out  any  of 
the  testimony,  either  of  Jones  or  the  defoid- 
ant  It  does  not  undertake  to  Inform  na 
what  were  the  statements  therein  mentioned. 
The  bill  is  too  indefinite  and  too  uncertain 
to  be  considered. 
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The  defendant,  by  special  charges,  and  In 
the  motion  for  a  new  trial,  asks  a  nreraal  of 
the  judgment  because  the  want  of  consent  ot 
the  Injured  party  was  not  prorcd  on  the  trial. 
The  eour^  in  the  general  charge,  submitted 
the  gaevtlon  of  the  want  of  consent  ot  the 
owner  to  the  Jury;  and  In  Qie  following  para- 
graph Instmcted  th«n  that  If  they  did  not 
BO  believe,  to  find  him  not  guilty,  bat  not 
spedflcoUy  call  the  attention  of  flie  Jury  to 
the  want  of  consent,  otherwise  than  men- 
tioned. The  defendant.  In  bis  two  spe<^ 
charges,  asked  the  court  to  submit  this  Issue 
specially.  These  chaiges  were  refused.  The 
prosecutor  did  not,  In  dhrect,  posltlTe  terms, 
state  his  want  of  consent  to  the  taking  ot  tlie 
propoty  by  tiie  defendant,  but  bis  testimu^ 
does  show  that,  as  soon  as  he  missed  his  pn^ 
erty,  he  accused  the  defendant  of  stealing  It; 
that  he  secured  an  officer,  and  sought  out  the 
defendant,  and  the  defendant  denied  the 
theft,  whereupon  the  officer  searched  him, 
and  took  the  stolen  goods  fnnn  his  person; 
that  defendant  Inmiedlat^  prefrared  the 
charge  of  theft  against  the  accused,  and  had 
him  arrested,  and  placed  In  jaU.  It  was  also 
proved  by  the  Injured  party  Otat  the  pn^erty 
was  taken  from  him  while  he  was  asleep.. 
We  think  the  clrcnmatances  and  actlMi  of  the 
parties  show  sufadently  the  want  ot  consent 
of  the  owner  to  the  taking  of  the  inroperty. 
Thene  wu  no  Issue  oa  this  question,  and  the 
defoidanit  did  not  daim  to  take  the  inoperty 
with  the  consent  of  the  defendant  We  hold 
that  ^ere  the  evidence,  thou^  dreum- 
stantlal,  shows  an  absolute  want  ^  consrat 
to  the  tsklngf  It  villi  not  be  cause  for  rever^ 
sal  (though  the  want  of  consent  vras  not  prov- 
ed by  the  direct  and  positive  testimony  of  the 
own«),  Uthongfa  he  may  have  been  a  witness 
In  the  case;  and  any  former  IntlmaUons  to 
the  contrary  are  hereby  expressly  overruled. 
TbB  judgment  Is  sfflnned. 


ROSS  et  aL  V.  STATE. 

(Oonrt  of  Orimlnal  Appeals  ai  Texas.  Jan.  12. 

1896.) 

HOMIOIDB— EVl»BHO»-lKBTBCCno:fS. 

1.  On  a  trial  for  mtirder'  it  was  error  to  ad- 
mit evidence  concerning  an  altercatioD  between 
witness  and  deceased,  not  connected  with  de- 
fendants. 

2.  It  was  error  to  admit  evidence  of  an  al- 
tercation had  the  nlirht  prevloaa  to  the  nigfat 
on  which  the  homicide  was  committed.  It  not 
beine  connected  with  the  murder  in  anr  war. 

S.  It  was  error  to  ndmit  testimoor  of  what  a 
third  person  liad  said  in  witness'  presence  in 
reference  to  one  it  the  defendants  promising 
to  attend  a  meeting  to  bring  on  a  difflcalty  with 
deceased. 

4.  On  a  joint  indictment  for  murder  it  was 
error  for  the  court,  in  instructing  the  jtiiy,  not 
to  do  80  on  the  defense  as  aaggested  in  the  testi- 
moor of  each  defendant  where  the  evidence 
shows  ther  had  distinct  and  separate  defenses. 

Appeal  from  district  court  Bosk  county;  W. 
J.  Graliam,  Judge. 


Lewis  Boss  and  Geoi^  Austin  were  con- 
victed of  murder  in  the  second  degree,  and 
appeal  Reversed. 

Moore  &  Strong  and  N.  B.  Morris,  for  mppA- 
lants.   Mann  Trice,  for  the  State. 

HURT,  P.  J.  Appellants  were  eouTieted  of 
murder  In  the  second  degree,  and  the  punish- 
m«it  of  eaidi  assessed  at  a  term  ot  seven 
years  In  the  penitentiary;  hence  this  appeal 

On  the  trial  of  the  case,  Uarrln  Soger,  a 
witness  for  the  state,  testified  omcembis  the 
difficulty  between  sold  witness  and  Jim  Tay- 
lor at  Nacogdoches,  and  also  conoeming  the 
throwing  of  brickbats  at  negroes  In  ^^ider- 
sou  on  the  night  previous  to  the  night  on 
which  the  homicide  vras  committed.  Defend- 
ants objected  to  tills  testimony  tm  Uie  ground 
that  It  was  inqiertlnent  and  Irrelevant  and 
was  In  no  wise  connected  with  this  case.  On 
objection  the  defendant  the  district  «tun<- 
ney  stated  that  be  would  subsequently  con- 
nect this  testtuKHiy  with  the  case  against  the 
defmdants.  At  the  conclusion  of  the  testi- 
mony, counsd  for  defendants  moved  to  strike 
out  said  evidence,  on  tlie  ground  that  the  state 
had  failed  to  connect  said  testimimy  ss  it  had 
];»oml8ed  to  do.  This  the  court  refused  to 
strike  out  and  defeqdants  reserved  tbeir 
cevtlons.  The  court  also  permitted  the  wit- 
ness **Ives  Peak  to  testify,  over  the  objections 
of  said  defendants,  ^t  on  the  evuilng  be- 
fore the  night  on  whkdi  the  Ullfaig  iras  done 
he  saw  and  heard  John  P«m  ssy  to  other  ne- 
groes at  the  baseball  game  that  tbqr  were 
going  to  have  aomethlog  'on  Ice^  at  the  colored 
fiflk^  Ice  cream  parkv  ttiat  night;  ttiat  the 
MaM^dodies  boys  had  whipped  Jim  Taylor, 
and  that  th^  and  the  white  boys  wears  going 
to  try  It  again  that  night  and  wanted  the 
colored  b(^  to  come  to  the  Ice  cream  pailor; 
that  they  invited  Lewis  Boss,  and  lliat  Boss 
said  that  he  vrould  be  thoe.  "She  aeflendant 
Austin  otdeetod  to  this  testlmon7t  because  It 
vras  hearssy,  and  made  In  his  ab8eno&  TKe 
defendant  Ross  objected  because  Immaterial 
and  Irrelevact  The  court  overruled  tlie  ob- 
jections, and  defendants  took  their  MU  of  ex- 
ceptions," etc.  We  have  grotiped  Oie  testi- 
mony Involved  In  these  two  UDs  of  exception 
because  they  relate  to  the  same  matter.  It 
was  evidently  the  object  of  the  state,  In  Intra- 
dudng  tills  testimony,  to  establish  the  Cset 
tiiat  the  appellants,  sfter  mie  of  them  lisd 
armed  hlnuelf,  went  out  Ip  town  tbmt  n^it 
with  the  view  ct  meeting  some  of  ttie  Nacog- 
doches boys,  who  were  in  town,  and  that  their 
purpose  was  to  Ivbig  on  a  dlfllenltT';  that  the 
difficulty  wbich  did  occur  waM  In  pntaoum 
of  tiiefr  conspiracy*  Tba  estabiishment  of 
these  facts  would  be  stnng  oorrobonttve  evh 
denoe  that  the  appeOante  provoked  the  dUB- 
cidty,  and  were  the  aggressors;  and  stnnis 
corroborative  evldoice  in  support  of  the  testi- 
mony of  scmie  of  the  state's  witnesses;  txa  In- 
stance, the  dying  dadaration*  and  other 
cumstsnces.    The  testUnoay  of  Boger  and 
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Peak  wu  evidently  hearsay,  IrreleTant,  and 
calculated  to  Injure  the  rights  of  both  defend- 
ants. The  court  permitted  Peak  to  relate 
what  one  Penn  said  about  this  matter;  among 
other  things,  that  one  of  the  appdlants  had 
been  InTlted  to  attend  the  meeting,  and  had 
promised  to  do  so.  We  cannot  Imagine  a 
■tnngw  case  of  the  Introduction  of  hearsay 
testimony  than  this,  and  that,  too.  In  regard 
to  an  important  factor  of  the  state's  case.  We 
bare  read  the  charge  of  the  court  with  great 
care,  and  with  but  one  exception  we  think  it 
an  admirable  one,  when  Tlewed  In  the  light  oC 
the  facts.  The  chaqce  connects  both  defend* 
snts  with  links  of  steel,  and  there  Is  no  differ- 
ence Id  It  as  applied  to  the  one  or  the  other. 
In  this  there  was  error.  Lewis  Ross  shot  and 
killed  the  deceased.  The  proof  on  the  part  of 
the  defendant  tends  strongly  to  show  that  at 
that  time  Austin  was  not  present,  and  bad  no 
connection  with  the  shooting.  The  court  In- 
■tructa  the  jury.  In  substance,  that  If  the  par- 
ties inwroked  tbe  difficulty,  and  had  abandoned 
the  same,  they  would  be  restored  to  their  right 
of  self-defense.  This  Is  correct  It  Is  ques- 
tionable whether  Ross  had  abandoned  the 
difficulty,  but  there  Is  no  question,  If  the  the- 
<ay  of  the  defendant  Austin  be  true,  but  that 
he  had  abandoned  the  difficulty;  heac6  the 
necessity  of  presenting  the  defense  of  each 
a^arately.  It  may  be  true  that  there  Is  a 
phase  of  the  case  as  iHreaented  by  the  state  In 
which  the  charge  of  the  court  Is  correct,  but 
imquestlonably  the  evidence  Introduced  by 
the  defendants  showed  that  they  had  distinct 
and  separate  defenses,  and  obrlonsJy  the 
court,  In  presenting  the  matter  to  the  Jury, 
should  hbTe  instructed  them  upon  the  defense 
as  suggested  Id  the  testimony  of  each.  IBM- 
dently,  the  jQiy  mnat  bare  understood  from 
the  charge  of  the  court  that  each  was  respon- 
sible for  the  acts  of  the  other,  because  it  so 
presented  their  defense.  It  may  be  that  they 
both  are  equally  gollty,  and  in  the  same  de- 
gree, but  there  Is  a  phase  of  the  testimony 
which  placed  defendant  George  Anatln  in  a 
mnch  more  ftiToraUe  ll^t  than  his  co-dtfsnd- 
ant  Boss;  and  the  Jnty  should  hare  been  so 
Instructed  upon  this  phase  the  case.  It  Is 
not  necessary  to  discuss  the  other  assignments 
of  error,  as  they  will  not  likdy  arise  upon 
another  trial;  but  for  ths  errors  abore  dls- 
eossed  the  judgment  Is  rerersed,  and  the 
canse  rananded. 


ORBEN  T.  STATB. 
(Oourt  of  Orimlnal  Appeals  of  Texas.  Tan. 

ae,  189&) 

CaiKisAi.  Law— Appbal— Btatbmbsv  of  Facts- 
Bill  or  ExoBPnon. 

1.  A  statement  of  facte  not  agreed  to  by  coun- 
sel or  approved  by  the  trial  Judge  cannot  be 
considered. 

2.  A  bill  of  exceptions  not  approred  by  the 
trial  judge  cannot  be  considered. 

3.  An  order  overruling  a  motion  for  a  new 
trial,  based  on  the  Insufficiency  of  the  testi- 


mony to  support  a  conviction,  cannot  be  review- 
ed on  appeal,  In  the  absence  of  a  statement  of 
facte. 

Appeal  from  Johnson  county  court;  F.  B. 
Adams,  Judge. 

Ouy  A.  Oreen  was  c(»Tlcted  of  keeping  and 
exhibiting  a  gaming  table  and  bank,  and  ap- 
peals.  Affirmed. 

Mann  Trlc^  fbr  ttie  State. 

DAVIDSON,  J.  Ai«dlant  was  charged  1^ 
information  with  teeping  and  edilbitlng  a 
ganUng  table  and  bank  for  the  purpose  of 
gaming,  was  omvlcted,  and  his  punishment 
assessed  at  a  fine  of  92S  and  10  di^B*  inqnris- 
onmoit  In  the  county  jail.  What  purporte  to 
be  a  stetement  of  fiwts  Is  In  the  rsocwd,  but  Is 
not  agreed  to  1^  counsel,  nw  approved  by  the 
trial  judge,  and  therefore  omnot  be  considered. 
What  puTpmrts  to  be  a  bill  of  excsptlons  was 
not  amnvred  1^  tbe  tzlal  jndge.  ^Hie  three 
grounds  of  tlie  nootlon  fbr  a  new  trial  are  bas- 
ed up«i  t3ie  supposed  insnffldeney  of  the  testt- 
mrny  to  siqnxwt  the  conviction.  Di  the  ab- 
sence ot  tbe  statement  of  facts,  these  matters 
cannot  be  considered.  The  Information  and 
complaint  are  in  good  fonn,  and  amtn^rlatfr 
ly  diarge  the  offense  of  unlawfully  keeping 
and  ezhtblUng  a  gaming  table  and  bank  for 
tbe  purpose  of  gamhig.  TbB  judgment  Is  af- 
firmed. 


STEVENS  v.  STATE. 
(Oourt  of  Criminal  Appeals  of  Texas.  Jan. 
26,  188S.) 

ASSAHLT  WITH  IhtbMT  TO  HCRDBR— ■IkBTRCCTIONS. 

1.  On  a  proeecntlon  for  assanlt  with  intent  to 
mnrd»,  detendact  testified  that,  when  tbe  par- 
ties met;  the  prosecutor  tiirew  a  stick  of  wood 
at  and  struck  defendant  on  the  head;  that  de- 
fendant then  reached  for  his  gan;   that  the 

EroBecntor  then  fled,  and  he  fired  at,  but  missed, 
im;  that  he  did  not  shoot  with  Intent  to  kill 
him.  The  only  Issue  was  whether  the  bbw  was 
struck  after  or  before  defendant  got  his  gun. 
fisM,  that  it  was  error  to  fail  to  charge  with 
reference  to  that  phase  of  defendant's  Intent 
which  became  an  issne, — that,  althoogh  he 
might  have  fired  with  the  Intent  of  killing,  yet,  If 
it  was  done  after  the  blow  was  struck,  It  might 
be  an  aggravated  asssnlt  on^. 

2,  One  who  calls  another  a  liar,  and  picks  up 
his  gun,  is  not  conclusively  guilty  of  an  assanlt 
witb  intent  to  murder. 

Appeal  from  district  court,  Hunt  county: 
Howard  Templeton,  Judge. 

Joe  Stevens  was  convicted  of  an  assault  with 
intent  to  murder,  and  appeals.  Reversed. 

Mann  Trice,  for  the  SUte. 

DAVIDSON,  J.  AppeUant  was  ctmvicted  of 
an  assault  with  Intent  to  mnrdor,  and  gtvoi 
two  years  in  the  p^ittentlary;  hence  this  aj^ 
peal. 

The  court  correctly  submitted  the  questl(Ht 
of  assault  with  Intent  to  murder  under  the 
state's  view  of  the  case.  He  submitted  the  Is- 
sue of  an  aggravated  assault  upon  the  theory 
that  defendant  fired  at  the  alleged  taijured 
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party  wltii  no  Intent  to  UB,  bub  to  alarm  and 
frlghtm.  He  also  snbmltted  the  isane  of  self- 
defense.  These  charges  weze  correct,  and 
ahoold  have  been  gtren.  Appellant  excepted, 
and  reserred  his  bill  of  ezcepttons,  because  the 
conrt  did  not  charge  the  second  theory  of  ag- 
gravated  assault  The  fiusts  Intioduced-by  de- 
fendant In  this  connection,  woe  snbstantlallr 
as  follomi:  When  tb»  parties  met;  and  the 
altercation  came  up,  the  defendant  testified 
that  Um  alleged  assaulted  parly  threw  a  stick 
of  wood  at  and  struck  Um  on  the  head,  vhldi 
caused  blood  to  flow;  that  defendant  then 
readied  tm  and  secured  his  gun;  that  the  In- 
jured party  fled,  and  he  fired  ai  but  missed, 
him;  that  he  did  not  Intend  to  kill  him,  and 
did  not  Are  or  shoot  wllb  sudi  tatmt  As  be- 
fore stated,  the  court  Instructed  the  jury  with 
roTerence  to  that  phase  of  the  testhnoi^  irtUch 
called  In  question  the  spedflc  Intent  to  kQl 
when  the  shot  was  fired,  but  failed  to  charge 
the  Jury  with  reference  to  that  phase  of  It 
which  became  an  Issue  In  the  case,— ^t,  al- 
though he  might  have  fired  with  the  Intent  and 
fbr  Um  jnirpose  at  killing,  yet,  under  that  state 
of  case.  It  stUl  might  be  an  aggravated  as- 
sault; for  ^ils  testimony  proves  (If  It  proves 
anything)  the  adequate  cause,  and.  If  tba  Jury 
believed  that  he  shot  for  this  reaera,  and  that 
the  blow  produced  such  anger,  rage,  suddea 
resentment  or  terror  as  roidered  bis  mind  in- 
capable of  cool  redectlDn,  he  would  only  be 
gnllty  of  an  atsgrxr&tBA  assault,— death  not 
ensuing.  In  order  to  produce  an  assault  with 
intent  to  murder,  the  kUllng,  If  it  had  occurred, 
would  be  murder  hi  the  first  or  second  degree. 
If  the  killing  would  have  been  reduced  to  man- 
alan^ter,  or  the  testimony  raised  that  Issne, 
tben,  the  homMde  not  occurring,  the  qneet]<» 
of  oi^rravBitcd  assault  is  raised  by  the  evldoice, 
and  should  be  submitted.  That  the  blow  was 
inflicted  by  the  oU^^  assaulted  party  upon 
the  defendant  Is  placed  beyond  any  question. 
An  the  testimony  proves  that  fisct  The  dis- 
puted issue  In  this  connection  arises  from  the 
discrepancy  in  the  testimony  as  to  whether  the 
blow  was  inflicted  before  the  defendant  se- 
cured bis  gun  or  subsequaitly.  The  stete 
showed  that  the  blow  was  Inflicted  upon  the 
defendant  after  he  had  secured  the  gun;  that 
toe  the  defendant;  that  It  was  Inflicted  before 
the  defendant  procured  his  gun,  and  that  It 
was  the  moving  cause  for  defendant's  getting 
his  gun.  Wfe  think  the  charge  should  have 
been  given.  We  flnd  attached  to  the  bill  of 
exceptions  the  reason  of  the  trial  Judge  for 
the  failure  to  submit  the  charge  on  tbis  partic- 
ular subject  to  t^e  Jury.  Condoised,  the  rea- 
son is  that,  when  the  appellant  called  the  pros- 
ecutor a  liar,  and  picked  up  his  gun,  he  was 
guilty  of  an  assault  with  intent  to  murder. 
Hie  conrt  conclusively  makea  this  assumption, 
—assuming  not  only  an  assault,  but  that  It  was 
with  the  spedflc  latent  to  kin  and  murder  the 
prosecutor.  If  this  be  correct,  the  footing  at 
prosecutor  by  ^tpdlont  would  cut  no  figure, 
«z«ept  to  throw  light  oo  the  animus  of  the  de- 


fendant, fbr  an  aaaault  with  Intent  to  kill  and 
murder  had  already  been  committed.  Now, 
we  cannot  agree  to  the  prapoattka  that  the  evi- 
dence shows  beyond  any  controversy  that  by 
calling  the  prosecutor  a  liar,  and  pk^lng  up 
his  gun,  appelant  committed  an  assault  wfth 
the  spedflc  Intoit  to  kUl  and  murdn.  If  he 
was  not  gull^  of  an  assault  with  Intent  to 
commit  murda  when  the  appeUant  struck  Um 
with  the  stick,  {Reducing  pain  and  bioodsbed. 
then  there  arose  a  provocation  amply  anfllclesit 
to  produce  such  passion  as  would  reduce  the 
homMde,  had  It  occurred,  to  manslanghter; 
but,  death  not  ensuing.  It  would  be  an  aggra- 
vated assault  Again,  the  court  assumes,  from 
the  conduct  of  the  apoellant;  that  there  was  no 
paaskn  aroused.  TTiere  was  a  cause  for  pss- 
Blon  and  legal  provocation,  and  cvtainly  the 
Jury  ont^t  to  have  been  permitted  to  pass  sp- 
an wtaetlwr,  in  tact,  anteOant  was  actlns  under 
a  passion  aroused  as  before  stated.  Por  the 
errcv  discussed  above,  the  Judgment  Is  zevera- 
ed,  and  the  cause  remanded. 


SMITH  V.  STATSt. 
(Oourt  of  Orimlnal  Appeals  of  Texas.  Tan. 

26,  1896.) 

CannxAL  Law— Appbal— Bsooni^AnssKca  or 

StATSMBllT  OT  FAOTCL 

1.  Where  there  Is  no  statement  of  facte  la  die 
record,  whether  the  veidiet  is  ocmtnur  ts  the 

law  cannot  be  reviewed. 

2.  Where  there  is  no  statement  of  foete  od 
appeal  from  a  conviction,  the  court  cannot  re- 
view the  BDffldeocr  of  the  evidence. 

S.  The  coart  cannot  consider  the  correctneiu 
of  the  admisBlon  of  evidence  in  the  absence  of 
a  statement  of  facts. 

Appeal  from  Johnson  county  court;  F.  S. 
Adorns,  Judge. 

.  Tom  Smith  was  ctmvlcted  ot  s^ing  liquors 
In  violation  of  law,  and  appeals.  AfUrmed. 
Mann  Trice,  for  the  State. 

HENDBRSON,  J.  Oonvlotlon  Cor  seinng 
Intoxicating  llqom  in  a  local  <^on  prednet 
In  ^olatlm  of  law.  The  Information  la  sofll- 
dent  There  £s  no  statement  of  the  fscts 
contained  In  Hie  record,  and  we  cannot  deter- 
mine whether  the  verdict  of  the  Jury  Is  con- 
trary to  the  law  and  evidence,  as  contended 
by  appellant  In  the  motten  for  a  new  ttlsl 
It  Is  u^ed  that  tiie  erldence  does  not  siqiport 
the  verdict  In  regard  to  whether  or  not  a  sale 
was  made.  In  the  abseace  of  the  statemnt 
of  facte,  we  cannot  consldn  this  matter. 
The  same  Is  true  with  reference  to  pmnlttlD? 
the  memorandum  of  the  deputy,  takm  from 
the  oflBce  of  the  Internal  revoine  coUector's 
office  at  Dallaa.  Die  sale  of  Intoadcatlng  liq- 
uors may  have  been  established  beyond  sU 
questlMi  without  this  evidence.  BttUblts  A. 
B,  and  O,  attached  to  the  motion  for  a  new 
trial,  stand  out  In  space,  without  toochlng 
anything  in  this  record.  Finding  no  error  la 
the  record,  the  Judgment  la  afflrmsd. 
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BIVBINS  T.  STATB. 

(CSonrt  Of  Criminal  Appeals  of  Texas.  Jan. 
19,  189a) 

laVOXlOATINS  LiQUOlia— 8AI.B8  TO   KlMOBS— Su^ 

TiciBNOT  or  Btidikoi. 

On  a  prosecution  for  seUing  liqnor  to  a  ml* 
nor,  he  and  two  other  witnesses  testified  that 
when  he  bonrht  the  liquor  tiiere  were  two  oth- 
er minors  with  him,  one  only  16  years  old,  and 
that  all  of  them  drank  at  the  bar,  and  wen 
waited  on  by  defendant.  Held,  that  the  eri- 
denee  showed  diat  defendant  knew  that  the  mi- 
nor was  snch  when  he  sold  liquor  to  him. 

Appeal  from  Cooke  county  court;  7.  P. 

Hall.  Judge. 

Bob  BiTeos  was  conTlcted  of  selling  liq- 
uor to  a  minor,  and  he  appeals.  Affirmed. 

Green  &  HaTworth,  tov  ai^lant  Mann 
Trlce^  for  the  State. 

DAVIDSOX.  3.  Appellant  W8B  convicted 
of  Belling  liquor  to  a  minor,  and  his  pnnleb- 
ment  aMesaed  at  a  fine  of  |26;  hence  thli  ap- 
peal. 

Then  are  no  bllta  of  exception  contained 
In  the  record.  The  conr^a  charge  was  clear, 
and  corered  every  possible  issue  In  the  case. 
The  court  properly  sntrndtted  to  the  jxaj 
tSimtt  before  they  could  cravlct  the  defend- 
ant, they  mi»t  find  that  he  sold  liqnor  to 
WUllanu;  tbat  WlUlams  was  a  minor  at  the 
time,  and  that  a^Mlluit  knew  he  was  a 
minor;  and  the  only  question  raised  by  the 
assignment  of  errors  Is  whether  or  not  flie 
evidence  suffldoitly  showed  that  aroellant 
knew  that  WlUlama  was  a  minor  at  the  time 
he  sold  him  the  liquor.  In  our  opinlui,  the 
evldaiee  Is  snffldent  bi  ^s  connection.  At 
the  time  Williams  bought  the  liqnor,  accord- 
ing to  his  testimony  and  two  other  state's 
witnesses  (who  were  his  companions)  there 
were  two  other  minors  with  him,  one  only 
16  yeus  old,  all  of  them  drank  at  the  bar, 
and  were  waited  upon  by  appellant.  He  de- 
nies tbls  transaction  In  tote,  and  si^  that 
he  would  not  have  sold  to  the  parties,  be* 
cause  he  knew  one  of  them  was  a  minor. 
He  further  says:  "I  remember  w^  I  did 
not  sell  any  whisky  to  these  boys,  because 
the  gnmd  Jury  was  in  session  at  tike  time, 
and  Bwarts  charged  me  to  be  particular  at 
all  times  not  to  sett  to  minors;  and  anotlm 
Is,  that  I  knew  Tom  Flowers  (Tom  being 
one  of  the  three!,  and  had  known  him  nearly 
all  bis  life.  I  knew  him  when  he  was  a  lit- 
tie  boy,  living  at  the  cross  tlmbws,  and  knew 
him  ever  since.  I  know  I  never  atM  any 
whisky  when  Tom  was  present,  and  would 
not  do  so,  because  I  knew  he  was  a  mtaior.'* 
If  the  transaction  occurred  as  stated  by  the 
state'*  witness^  he  was  put  upon  notice  at 
the  time  tiiat  prosecutor  and  his  companions 
were  minors.  While  he  denies  this  transac- 
tion, yet  It  was  a  question  for  the  Jury. 
Tbiey.  have  decided  against  him,  and  we  see 
no  reason  for  disturbing  their  finding.  The 
judgment  Is  afflrmed. 


JOHNSON  V.  STATB. 

(Oonrt  of  Qriminal  Appeals  of  Texas.  Jan. 

26,  1898.) 

Tnarr—ETiDENOE— Chimin AL  Law— AppbaI/— 
Btatbubitt  or  Facts. 

LPailare  of  the  coart  to  charge  on  issne 
which  appelant  contends  was  made  by  certain 
testimony  recited  in  the  bill  of  exceptions,  can- 
not be  considered  where  what  purports  to  be 
a  statement  of  facts  Is  not  approved  iv  the  trial 
Judge. 

2.  On  a  proeecntlon  for  theft  It  was  not  error 
to  refuse  to  permit  defendant  to  Introdnce  three 
Indictments  against  a  certain  other  person  pend- 
ing in  the  same  county,  for  the  purpose  of  rais- 
ing a  probability  that  snch  other  person,  and 
not  defendant,  was  the  guilty  party,  and  to  cor- 
roborste  defendant's  testimony  that  he  was  the 
innocent  agent  of  snch  person,  under  whose  di- 
rection he  acted. 

Appeal  from  Navarro  county  court;  J.  V. 
Btout,  Judge. 

J.  H.  Johnson  was  convicted  of  theft,  and 
appeals.  Affirmed. 

Oore  ft  Gore,  for  appellant  Mann  Trice, 
for  the  BtatSL 

DAVmsON,  J.  Appellant  was  charged 
with  the  theft  of  one  head  of  cattle,  was 
convicted,  and  his  punishment  assessed  at 
two  years'  conflnement  In  the  penitentiary; 
hence  this  appeal. 

There  are  two  bUls  of  exertion  In  the 
record.  The  first  was  reserved  to  the  fail- 
ure of  the  court  to  charge  upon  an  Issue 
which  defendant  contends  was  raised  by  the 
testimony,  to  wit:  "That  the  offense  was  not 
theft,  but  driving  cattle  from  their  accus- 
tomed range.'*  This  supposed  omission  of 
the  charge  cannot  be  considered,  because 
what  purports  to  be  a  statement  of  the  facts 
Incorporated  In  the  record  Is  not  approved 
bythetrlal  Judge.  Therels  nothing, therefore, 
before  JU  to  Indicate  that  the  testimony  sug- 
gested such  an  Issue.  The  second  blU  of 
exceptions  was  reserved  to  tbe  action  of  the 
court  refitting  to  penult  the  defendant  to 
Introduce  three  indictments  against  Ollle 
Woodward  or  Oliver  Woodward,  then  pend- 
ing in  the  district  court  of  Navarro  cotmty, 
for  the  purpose  of  ''raising  a  probability  that 
Oliver  Woodward,  and  not  defendant,  was 
tbe  actual  guilty  party;  and  to  corroborate 
the  testimony  of  the  defendant  that  he  was 
tbe  Innocent  agent  of  said  Woodward,  under 
whose  direction  and  supposed  authority  he 
(defendant]  acted."  As  the  bill  Is  presented 
to  us,  we  see  no  error.  The  simple  fact  that 
three  Indictments  were  pending  against  Oli- 
ver Woodward  In  tbe  district  court  of  Na- 
varro county  does  not  tend  In  any  way  to 
diow  the  Innocence  of  the  defendant  In  steal- 
ing the  one  head  of  cattle.  How  the  evl- 
'  dence  that  three  Indictments  were  preferred 
by  the  grand  Jury  against  Woodward  would 
tend  to  prove  the  lAnocence  of  the  defend- 
ant Is  not  attempted  to  be  set  out  In  the 
of  eneptlons;  nor  can  we  well  sptnehend 
how  said  Indlctmente  could  have  had  such 
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effect  The  testimony  not  being  before  ns, 
88  before  stated,  we  are  unable  to  revise  the 
charges  of  tbe  court.  The  charge  as  given 
Is  applicable  to  a  state  of  facts  provable  un- 
der the  allegations  of  the  Ivdlctment  Tbe 
judgment  Is  affirmed. 


LIVINGSTON  T.  STATE. 

(Court  of  Oriminal  Appeals  of  Texas.  Jan. 
19,  1896.) 

Tmn— Inbtructiohs. 

On  a  prosecQtion  for  theft,  the  evidence 
showed  that  the  property  Btoleii  was  tooU  be- 
longing to  one  J.,  and  uaed  in  his  barber  shop. 
Defendant  and  M.  were  J.'s  employes.  When 
J*,  was  temporarily  absent  from  the  shw,  either 
M.  or  defendant  whs  left  in  charge.  While  J. 
was  80  absent,  defendant  took  said  property. 
Held,  that  It  was  not  error  to  refuse  to  charge 
on  the  theory  that  defendant  was  in  possession 
of  the  property  at  the  time  it  was  taken,  and 
could  not  be  sailty  of  theft,  though  he  tesUfied 
that  he  had  charge  of  tbe  shop,  and  had  posses- 
sion of  the  shop  and  tools. 

Ai>peel  from  Dallas  connty  court;  Kenneth 
Fwee»  Judge. 

O.  liTlngsbn  was  convicted  oi  tbefit,  and 
Appeals.  Affirmed. 

Uann  Trice,  for  the  8tat& 

HENDERSON,  J.  Appellant  was  convict- 
ed of  the  theft  of  personal  property  nnder 
the  value  of  950,  and  his  punishment  assessed 
at  10  days'  imprisonment  in  the  county  jail; 
hence  this  appeal. 

What  appear  to  be  bills  of  exception  were 
flled  long  after  the  adjournment  of  the  term 
of  court  at  which  said  case  was  tried,  and 
no  excuse  Is  shown  for  tbe  failure  to  file  tbem 
within  the  time  authorized  by  law.  How- 
ever, nearly  all  of  said  bills  relate  to  tbe 
charge  of  Uie  court,  and  the  failure  of  tbe 
court  to  give  certain  special  Instructions  re- 
quested, and  these  matters  are  brought  for^ 
ward  In  a  motion  for  a  new  trial.  We  there* 
fore,  under  the  rule  heretofore  laid  down,  have 
to  consider  said  refused  charges.  The  charges 
refused  relate  to  tbe  question  of  possession; 
it  being  contended  by  appellant  that  the  proof 
shows  that  at  the  time  of  the  alleged  theft 
he  (appellant)  was  In  possession  of  the  pn^ 
erty  charged  to  have  been  stolen,  and  there- 
fore, undet  this  indictment,  could  not  be  ohi- 
rlcted  of  theft.  At  any  rate.  It  is  contended, 
the  proof  of  possession  in  him  (appellant)  was 
such  as  to  require  tbe  court  to  give  the 
charges  requested  on  the  subject,  this  being 
a  misdemeanor  case.  It  is  true  that  the  ap- 
pellant. In  his  testimony,  says:  "I  had 
charge  of  tbe  shop  while  Jones  and  Myers 
were  gone.  I  had  full  control,  care,  and  poa- ' 
session  ot  the  shop,  and  all  the  goods,  imple- 
ments,  and  furniture  In  tbe  shop.  I  had  full 
control,  care,  and  possession  ot  the  rasor  and 
pair  oC  clippers  in  qnestl<m."   But  this  tes* 


timony  Is  to  be  taken  In  connecti<m  with  the- 
other  evidence  bearing  iq>on  this  point.  The 
testimony  on  the  part  of  tbe  state  shows  that 
the  property  stolen  was  a  razor  and  a  pair  at 
clippers,— tools  used  in  the  barber  sboQ.  Tbe 
shop  in  question  was  owned  by  E.  H.  Jones, 
and  appellant  and  one  Myers  were  his  em- 
ployee. All  the  [HXiperty  in  the  shop,  so  far 
as  the  record  discloses,  belonged  to  Jonea. 
W^heu  Jones  was  t^porarily  absent  from  the 
8h<^  (which  sometimes  occurred),  either  My- 
ers or  aK^ellant  (whichever  happened  to  be 
present)  was  left  in  charge  of  the  8h<^  but 
had  no  particular  charge,  except  a  mere 
custody  such  aa  pertains  to  an  employd  or 
servant,  and  had  no  power  to  sell  or  dispose 
of  the  goods.  Technically,  tbe  evidence  for 
the  state  makes  It  clear  (and  this  is  not  gain- 
said by  any  testimony  for  the  defense)  that 
be  was  not  in  poraesslon  of  the  goods,  bnt 
slmjdy  In  temporary  custody  as  an  onployd 
or  servant  It  Is  well  settled  that  a  <derk  In 
a  store,  with  power  to  sell  goods,  can  be 
guilty  of  tbe  theft  of  the  gooda.  In  law.  he 
is  not  held  to  be  in  possession  of  U>e  gooda, 
exc^  as  a  servant,  the  possesion  being  In 
his  employer.  Applying  that  rule  to  this 
case^  we  simply  And  lat,  when  the  whole 
record  is  looked  to,  appellant  was  empl<^ed 
to  work  for  Jones;  that  Jones  was  absoit 
about  two  hours  and  a  half,  and,  while  gon& 
appellant  took  tbe  goo^  charged  to  have  been 
stolen.  Now,  If,  while  appellant  was  there, 
in  the  absence  of  the  owner,  some  third  party 
had  committed  a  theft  (rf  the  articles  in  qne»- 
tion,  the  Indictment  need  only  have  alleged 
the  possession  in  the  owner,  Jone8,-4giMrbig 
the  employfi  entirely.  Bee  White's  Pen.  Code, 
art.  868,  note  4,  and  authmrltles  there  cited. 
Testing  this  matter  by  another  iwovlslon  «f 
this  Code,  could  it  be  said  that  appellant  at 
the  time  oi  the  alleged  theft,  nnder  the  proof, 
was  In  any  sense  a  bailee  of  the  property? 
If  he  was,  then  it  might  be  Insisted  that  he 
should  have  been  indicted  under  article  877  of 
the  Penal  Gode,  and  not  under  artlde  858,  with 
reference  to  theft  generally;  and.  if  such  be 
the  case,  then  the  requested  charge  sbould 
bare  been  given.  In.  our  oi^nion,  he  was  In 
no  sense  a  bailee,  and  an  Indictmmt  charging 
him  with  theft  as  a  bailee  could  not  have 
be^  sustained.  See  Mais  v.  State  CFex.  Cr. 
App.)  37  8.  W.  748.  WbUe  It  Is  true  that  ap- 
pelant testifled  that  he  was  in  possession  of 
the  shcv  and  the  articles  therein,  when  view- 
ed in  the  light  of  all  the  testimony  in  the 
case  he  evidently  meant  that  he  simply  had 
the  custody  thereoC  In  his  testlmoDir,  de- 
fendant refers  to  no  contract  agreement  or 
arrangement  between  himself  and  the  owner 
which  would  place  him  in  the  legal  possession 
and  control  ot  the  goods  as  a  bailee.  We  are 
of  opinion  that  appellant  was  In  no  wise  In- 
jured by  the  refusal  of  the  court  to  give  the 
special  instructions  requested,  and  tbe  conrt 
acted  pnvwlr  li^  refusing  to  give  the  same. 
The  Judgment  is  affirmed. 
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FOSTER  T.  STATE. 
(Court  of  Oiminal  Appeals  of  Texas.  Jan. 
12,  1888.) 

Just— Bpiciu.  Vbhikb— S«RVict  op  List  oh 

ACCDHBD. 

Code  Cr.  Proc.  1896.  art.  664.  prorfdea  that 
"uo  defendant  in  a  capital  case  slull  be  brooKbt 
to  trial  antU  he  lias  bad  one  day's  serrice  of  a 

copy  of  the  names  of  penoiis  sammoaed  under 
a  special  yenire  facias,  except  where  he  waives 
the  right  or  is  on  bail."  Id.  art.  677,  provides 
that,  in  selecting  the  jiUT,  they  shall  be  called 
in  the  order  In  which  they  appear  on  the  list 
farnished  defendanL  Defendant,  indicted  for 
murder,  who  was  in  jail,  was  served  with  two 
copies  of  a  venire,  one  containing  60,  and  the 
otner  62,  different  names.  Defendant  moved 
to  quash  the  special  venire  for  said  cause,  which 
was  denied.  Held  error  for  which  the  cause 
would  be  remanded  for  a  new  trial. 

Appeal  from  district  court,  Bowie  county; 
J.  M.  Talbot.  Judge. 

J.  W.  FostOT  was  GiniTlcted  of  murder  in  the 
second  degree,  and  anwaled.  Judgment  re- 
Tersed. 

Hodgliu  &  Estes  and  Dan  t.  Leary.  for  ap- 
pellant.  Hum  Trice,  for  tlie  Stata 

DAVIDSON,  J.  Appellant  was  convicted 
of  murder  In  the  second  degree,  and  given  16 
years  in  the  iwnlteatlary;  hence  this  appeal. 

Wlien  the  case  was  called  for  trial,  appel- 
lant moved  to  qnash  the  special  venire  be- 
cause he  bad  not  been  served  wltb  a  copy  of 
said  venire  one  day  before  trial;  that  two 
copies  of  a  venire,  on  the  12tb  of  October, 
1897,  were  delivered  to  him  by  the  sheriff  of 
Bowie  comity,  in  one  of  which  the  names  of 
the  jurors  were  numbered  consecutively  from 
1  to  60.  and  In  the  other  from  1  to  both 
of  which  said  copies  were  certdfled  by  the 
clerk  to  be  correct;  and  both  are  attached  to. 
and  made  a  part  of,  the  bill  of  exertions. 
An  examination  of  the  bill  shows  these  state- 
ments to  be  correct.  Article  G54.  Code  Cr. 
Proc.  1896,  provides:  "No  defendant  In  a 
capital  case  shall,  be  brought  to  trial  until  he 
has  had  one  day's  service  of  a  copy  of  the 
names  of  persons  summoned  under  a  special 
venire  facias,  except  where  he  waives  the 
right  or  Is  on  bail;  and  when  such  defendant 
is  on  bail  he  shall  not  be  brought  to  trial  un- 
til after  one  day  from  the  time  the  list  of  per- 
sons so  summoned  shall  have  been  returned 
to  the  cX&k  of  the  conrt  in  which  said  prose- 
cution Is  pending;  but  the  clerk  shall  famish 
the  defendant,  or  bis  counsel,  a  list  of  the  per- 
sons so  stunmoned,  upon  their  application 
therefor."  Under  this  article  the  accused  Is 
entitled  to  a  copy  of  the  names  of  persons 
summoned,  not  those  drawn.  This  statute 
provides  that  the  accused  shall  have  the  one 
day's  service  mentioned  therein  of  a  copy  of 
all  tbe  names  of  persons  summoned  under  the 
special  venire  facias,  except  where  he  waives 
the  right  or  Is  on  ball.  In  this  case  the  de- 
fendant was  In  Jail,  and  waived  nothing. 
The  bill  of  exceptions  shows  that  he  was 
served  wltb  two  copies,  tme  containing  60, 
43&W.-64 


and  the  other  62,  names.  Article  677  pro- 
vides: "In  selecting  the  Jury  from  the  per- 
sons summoned,  the  names  of  such  persons 
shall  be  called  in  the  order  In  which  they  ap- 
{>ear  upon  the  list  furnished  the  defendant, 
and  each  Juror  shall  be  tried  and  passed  upon 
separately,  and  a  person  who  has  been  sum- 
moned, but  who  Is  not  present,  may,  upon  bis 
appearance  before  the  Jury  Is  completed,  be 
tried  as  to  his  qualifications  and  Impaneled  as 
a  Juror,  unless  challenged;  but  no  cause  shall 
be  unreasonably  delayed  on  account  of  tbe  ab- 
sence of  such  person."  Under  this  article,  the 
names  of  the  persons  summoned  as  jurors 
shall  be  called  In  tbe  order  In  which  they  ap- 
pear on  the  list  furnished  the  accused,  and 
must  be  called  one  at  a  time  as  they  so  ap- 
pear, and  be  tested  and  passed  upon  first 
the  state,  and  then  by  the  defendant  The 
first  article  quoted  only  provides  for  one  list 
of  the  Jurors  summoned  under  the  special 
venire  to  be  served  upon  the  accused  party. 
This  statute  Is  mandatory,  and  must  be  pur- 
sued, unless  in  some  way  waived  by  tbe  ac- 
cused. In  the  case  before  us  we  have  two 
lists.  The  names  of  the  Jurors  In  one  are  en- 
tirely different  from  those  in  the  other.  Un- 
der this  state  of  case,  the  defendant  was  fur- 
nished with  two  lists,  when  the  statute  pre- 
scribes only  one;  and,  when  the  motion  was 
made  to  quash  the  service  on  this  ground.  It 
should  have  been  sustained.  Again,  in  call- 
ing the  names  of  the  Jurors,  there  would  be 
two  lists  from  which  to  call,  each  entirely  dif- 
ferent from  the  other.  These  lists  are  fur- 
nished tbe  defendant  for  the  purpose  of  pre- 
paring himself  for  trial;  and  where  two  lists, 
containing  entirely  different  names,  are  fur- 
nished (In  addition  to  being  In  violation  of  the 
statute),  a  defendant  would  not  be  apprised 
of  the  list  from  which  he  would  be  required  to 
select  the  jury.  When  the  motion  was  made 
to  qnash.  It  should  have  been  sustained,  and  a 
proper  list  made  out,  containing  the  names  of 
those  actually  summoned  by  the  sheriff,  and 
served  upon  the  defendant  one  day  before  his 
trial.  As  presented  to  us.  the  action  of  the 
court  was  a  plain  violation  of  the  statutes; 
and  the  defendant  saw  proper  to  take  advan- 
tage of  it,  and  his  motion  should  have  been 
sustained.  The  law  does  not  authorize  the 
selecUoL  of  two  special  venires  In  the  same 
case  at  the  same  time.  If  In  fact  there  were 
112  men  served  by  the  sheriff  as  a  special 
venire,  they  should  have  been  properly  placed 
In  the  list  BtTved  upon  defendant,  aud  should 
not  have  been  divided  Into  two  or  more  spe- 
cial venires,  and  thus  served  upon  him.  He 
has  the  right  to  know  the  order  In  which  they 
are  to  be  called,  and  they  should  be  num- 
bered from  1  \o  the  last  number,  and  thus 
served  upon  him;  so  that  he  might  view  the 
list  as  a  whole,  and  determine  therefrom  as 
to  his  challenges  for  cause,  as  well  as  to  his 
peremptory  challenges. 

As  the  case  Is  presented,  we  deem  It  un- 
necessary to  discuss  the  other  assignment  of 
oror  presented.   Because  the  conrt  refiued 
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to  quash  the  service  of  the  special  Tenire  had 
upon  defendant,  the  Judgment  la  reraned  and 
the  eaase  remanded. 


BOLTON  T.  STATE. 

(Coart  of  Criminal  Appeals  of  Texas.  Jan. 
26,  1898.) 
OoxTiwcASOK— Absent  Wit.vbwkb. 

On  a  prosecation  for  illegal  sale  of  liqaor, 
It  was  not  error  to  refuse  a  contiuuance  on  ac- 
count of  the  absence  of  witnesses  by  whom  de- 
fendant expected  to  prove  that  proaeentor  stat* 
cd  that  he  did  not  buy  liquor  from  defendant, 
where  prosecutor,  as  a  witneaa,  admitted  that 
he  had  so  stated,  and  explained  why  he  did  so, 
and  several  df  said  witnesses  were  present  at 
the  trM,  but  defendant  refused  to  put  them  on 
the  stand. 

Appeal  from  Hunt  county  conrt;  W.  H. 
Ragsdale.  Judge. 

Bob  Bolton  was  convicted  of  selling  liq- 
uor In  violation  of  the  local  option  law,  and 
he  appeals.  Affirmed. 

Maun  Trice,  for  the  State. 

DAVIDSON,  J.  AppeUant  waa  charged 
by  Information  with  selling  Intoxicating  liq- 
uors In  violation  of  the  local  option  law. 
When  the  case  was  called  for  trial,  appellant 
filed  an  application  to  postpone  the  case  for 
the  want  of  certain  witnesses,  by  whom  he 
expected  to  prove  that  the  prosecatlng  wit- 
ness stated  to  said  absent  witnesses.  In  sub- 
stance, that  he  did  not  buy  the  intoxicating 
liquor  from  the  defendant,  but  from  a  ne- 
gro. The  application  shows  that  there  were 
two  cases  filed  against  this  defendant,  the 
complaint  having  been  made  in  both  cases 
by  the  same  prosecuting  witness.  The  court 
qualifies  the  bill  of  exceptions  reserved  to 
his  action  in  refusing  to  grant  a  postpone- 
ment, among  other  things,  by  stating  '*that 
these  witnesses  were  all  subpoenaed  in  the 
companion  case,  and  that  several  of  them, 
for  whom  this  postponement  was  sought, 
were  present  in  court  on  the  trial,  but  the 
defendant  did  not  place  them  on  the  stand. 
The  prosecuting  witness  admitted  on  the  trial 
In  his  testimony  that  he  did  malce  the  statement 
set  out  In  the  bill  of  exceptions,  bnt  that  he  was 
not  under  oath,  and  that  be  made  It  to  them, 
as  he  made  It  to  others,  for  the  purpose  of 
screening  the  defendant  [his  friend],  but 
that,  when  they  placed  htm  upon  oath,  he 
told  the  truth."  Viewing  this  action  of  the 
court  from  the  standpoint  of  the  motion  for 
a  n^  trial,  we  find  no  such  error  as  requires 
a  reversal.  Several  of  these  witnesses  were 
present,  but  the  defendant  refused  to  place 
them  on  the  stand  to  testify;  bnt,  even  If 
they  bad  been  placed  on  the  stand,  and  had 
testified  as  set  forth  by  the  appellant,  we 
hardly  believe  this  action  of  the  court  would 
require  a  reversal  of  this  case.  The  prose- 
cuting witness  admitted  that  he  did  make 
the  statements,  and  gave  a  reason  which 
■eems  to  have  been  satisfactory  to  the  Ju- 


ry; and  the  proposed  testimony  conld  only 
be  used  to  Impeach  him. 

It  is  contended  that  the  evidence  does  not 
support  the  Judgment  of  conviction.  If  the 
witness  Lytton  told  the  truth,  he  bought  a 
glass  of  lager  beer  from  the  defendant,  and 
paid  him  tor  it  It  was  hitoxlcatlng  liquor. 
The  local  option  law  was  hi  force  at  the  time. 
The  Jury  believed  the  testimony  of  the  atata. 
We  think  It  was  mffldent,  and  the  Jodsmnt 
la  affirmed. 


McMnBTRT  V.  STATE. 
(Court  of  OHminal  Appeala  of  Tvxmm.  Jan. 

12.  188a) 

PiiuURT— iHDioncBirr— HonoH  TO  Qdash. 

1.  An  Indictment  charging  defendant  wltii 
perjurjr,  in  ^vlng  false  testimony  before  the 
grand  jury,  m  that  he  "did  willfully  and  delib- 
erately testify  that  the  said  M.  [defendant]  did 
not,  *  *  *  in  the  fall  of  l^M,  or  at  any  time 
from  the  1st  day  of  September,  1806,  to  the 
15th  day  of  March,  1897,  play  at  a  game  with 
cards;  that  he  did  not  see  any  person  play  at 
a  game  with  cards," — is  insuffldent,  aa  not  al- 
leging more  definitely  some  time  at  which  the 
alleged  card  playing  took  place,  and  some  per- 
son, other  than  defendant,  who  played  at  such 
game. 

2.  An  indictment  charging  perjury,  in  givini: 
false  testimony  before  a  grand  jury,  allegf^i 
that  it  was  "a  material  mqairy  before  said 
grand  Jury,"  etc.,  "whether  one  M.  •  ♦  • 
played  at  a  game  of  cards,  in  a  room  over  B.'s 
saloon,"  hdd  insufficient,  under  the  langnage  of 
the  statnte,  providing  "if  any  person  shall  play 
at  a  game  with  cards,  at  any  house  for  retail- 
ing Bpirituous  liquors.*'  etc.,  as  not  showing  that 
said  room  was  attached  to  a  idaee  for  reuiling 
spirituous  liquon. 

3.  The  Keneral  rule  that,  when  there  are  a 
number  of  counts  in  an  indictment,  some  good 
and  some  bad,  after  verdict  the  oonviction  wiU 
be  atmlied  to  any  good  count  which  ia  maifporM 
by  uie  evidence,  does  not  apply  where  a  pre- 
liininary  motion  made  to  quash  the  indictment 
is  overruled,  and  certain  counts  are  defective. 

4.  An  indictment  for  perjury,  which  doea  not 
allege  that  the  false  testimony  of  defendant  19- 
on  the  points  at  issue  was  material,  b  defective. 

Appeal  from  district  conrt*  Qaj  ooontj; 
George  E.  Miller,  Judge. 

W.  A.  McMurtry  was  convicted  of  pnjniy. 
and  appealed.   Judgment  reversed. 

L.  G.  Barrett  and  Stine,  Cbesnntt  A  Hurt, 
for  appellant.    Mann  Trice,  fot  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  perjury,  and  bta  punishment  assessed  at 
confinement  in  the  penitentiary  tor  a  term  ot 
two  years;  hence  this  appeaL 

Aa  appellant  made  a  motion  to  qnasb  the 
Indictment,  we  will  set  out  such  parts  thereof 
as  are  necesaary  to  a  discussion  of  the  ques- 
tions raised  on  aald  motltm.  The  perjury, 
as  set  out  In  the  Indictment,  la  predicated 
upon  the  alleged  false  testimony  of  W.  A. 
McMurtry  before  the  grand  Jtiry  of  Clay 
county,  Tex.,  at  Its  March  term,  1897.  The 
Indictment  charges  that  J.  D.  Stine  was  the 
foreman  of  said  grand  Jury,  and  admlniateired 
the  oath  to  said  witness;  and  that  It  then 
and  there  became  and  wau  matolal  Inqidry 
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l>efore  said  grand  Jury,  etc.,  whether  one  Mc- 
Murti7,  in  the  city  of  Henrietta,  Clay  county, 
Tex.,  at  any  time  during  the  fall  (meaning 
the  months  of  September,  October,  and  No- 
vember) of  1886,  or  at  any  time  from  the  lot 
day  of  December,  1806,  to  the  15th  day  of 
March,  1897,  played  at  a  game  with  cards  In 
a  room  over  Bud  Benson's  Saloon,  in  the  said 
city  of  Henrietta,  Clay  county,  Tex.;  and 
whether  the  said  McMurtry,  at  the  time  and 
place  aforesaid,  saw  any  person  play  at  a 
game  with  cards;  and  whether  said  McMur- 
try, at  the  time  and  place  aforesaid,  played 
and  wagered  at  a  gaming  table  and  bank, 
then  and  there  kept  and  exblbMed  for  the  pur- 
pose of  gaming;  and  whether  the  said  Mc- 
Murtry, at  the  time  and  place  aforesaid,  kept 
and  exhibited,  tot  the  purpose  of  gaming,  a 
gaming  table  and  bank;  and  whether  the  said 
McMurtiy,  at  the  time  and  place  aforesaid, 
sold  any  chips  to  any  person  for  the  purpose 
of  betting  and  wagering  at  a  gaming  table 
and  bank;  and  whethw  the  said  McMurtry,  at 
the  lime  and  place  aforesaid,  saw  any  person 
bet  and  wager  at  a  gamli^  table  and  bank, 
then  and  there  kept  and  exhibited  for  the 
purpose  of  gaming,  said  room  being  a  pubUc 
place,  to  wit,  a  place  where  people  commonly 
resort  for  the  purpose  of  gaming.  Under 
these  assignments  follows  the  allegation  that 
said  witness  "did  willfully  and  deliberately 
testify  that  the  said  McMurtry  did  not.  In  the 
city  of  Henrietta,  Clay  county,  Tex.,  In  the 
fall  of  1896,  or  at  any  time  from  the  1st  day 
of  September.  1896,  to  the  15tb  day  of  March, 
1897,  play  at  a  game  with  cards;  that  he  did 
not  Bee  any  person  play  at  a  game  with 
cards;  that  he  did  not  bet  and  wager  at  a 
gaming  table  and  bank  then  and  there  kept 
and  exhibited  for  the  purpose  of  gaming; 
that  he  did  not  keep  and  exhibit,  for  the 
purpose  of  gaming,  a  gaming  table  and  bank; 
that  he  did  not  see  any  person  bet  and  wager 
at  a  gaming  table  and  bank  then  and  there 
kept  and  exhibited  for  the  purpose  of  gaming; 
that  he  did  not  sell  any  chips  to  any  person 
for  the  purpose  of  betting  and  wagering  at  a 
gamlag  table  and  bank  In  said  room  as  afore- 
said.** Then  follows  a  travwse  of  each  of 
said  allegations,  and  that  i^ipeUant's  testi- 
mony was  false,  and  tliat  he  knew  it  to  be 
false  at  the  time  he  so  testified. 

Among  other  objections  urged  In  Itp  mo- 
tion to  quash  the  Indictment,  appellant  pre- 
sented the  following  gronuds:  "Because  no 
specific  time  Is  alleged  when  defendant  bet, 
wagered,  or  played  at  a  game  with  cards, 
aoiA  Chips,  or  Kchibited  a  gaming  table  or 
banking  game,  or  did  any  of  the  acts  men- 
tioned In  said  Indictment;  and  said  Indict- 
ment Is  so  Tague  and  uncertain  In  Its  allega- 
tions and  Indefinite  that  this  defendant  has 
not  been  able  to  prepare  bis  defense  herein; 
Attd  because  it  Is  not  alleged  In  said  Indict- 
ment that  he  [defendant]  played  at  any  game, 
or  to  whom  he  had  sold  chips,  or  whom  he  saw 
play  cards,  bet,  or  wager,  or  with  whom  they 
played,  bet,  or  wagered,  <a  with  whom  he 


[defendant]  bet  or  wagered,  at  said  gaming 
table."  This  motion  was  overruled,  and  ap- 
pellant excepted. 

It  will  be  observed  that  the  Indictment  lays 
no  particular  date  when  s&ld  offense  was  com- 
mitted about  which  the  witness  was  being 
Interrogated  before  the  grand  Jury,  save  and 
except  that  It  was  some  day  In  the  fall  of 
1886,— thst  is,  In  September,  October,  or  No- 
vember of  said  year,— or  at  some  time  from 
the  1st  day  of  December,  1886,  to  the  15th 
day  of  March,  1807;  that  is,  as  we  under- 
stand it,  the  defendant,  McMurtry,  who  was 
a  witness  before  the  grand  Jury,  was  Interro- 
gated generally  about  unlawful  card  playing 
at  the  [dace  mentioned,  between  the  1st  .of 
September,  1896,  and  the  IQth  of  March,  189T. 
It  is  insisted  by  the  assistant  attorney  gen- 
eral that  this  exact  question  was  decided  in 
Fry  V.  State  (Tex.  Or.  App.)  37  S.  W.  741.  By 
ref^ence  to  that  case.  It  will  be  seen  that 
the  allegation  of  time  was  equally  as  general 
there  as  here.  However,  that  question  was 
not  raised  In  the  Fry  Case,  nor  was  the  at- 
tention of  the  court  In  any  wise  called  to  It 
The  decision  was  based  on  entirely  different 
grounds.  In  Meeks  v.  State,  32  Tex.  Cr.  B. 
420.  24  S.  W.  98,  this  question  appears  to 
have  been  directly  before  the  court;  and  the 
court  there  held  the  rule  to  be  that  the  qnes- 
tion  put  to  a  witness  before  the  grand  Jury 
should  direct  his  attention  to  some  particular 
transaction,  and  the  time  and  place,  and  suffi- 
cient of  the  circumstances  to  call  the  atten- 
tion of  the  person  to  the  transaction  under 
Investigation  should  be  stated,  so  that  the 
witness  might  know  of  what  he  was  to  tes- 
tify. It  was  further  stated,  if  the  answers 
to  such  question  could  not  constitute  a  pred- 
icate for  impeachment  of  the  witness,  it 
ought  not  to  be  sufficient  to  constitute  a  basis 
for  his  conviction  for  perjury. 

The  rule  laid  down  by  the  text-books  with 
reference  to  the  necessary  question  to  lay  a 
predicate '  for  the  impeachment  of  a  witness 
requires  that  the  time,  place,  and  persons  in- 
volved In  the  proposed  contradiction  be  stated 
to  the  witness,  so  that  his  attention  may  be 
called  directly  to  the  matter  In  Issue.  In  this 
case  the  witness,  In  order  to  answer  the  ques- 
tion, so  far  as  the  allegations  in  the  Indict- 
ment are  concerned,  was  left  to  wander  over 
a  space  of  six  or  seven  months  of  time;  and, 
besides  this,  the  Indictment  does  not  suggest 
the  name  of  any  person  involved  in  the  sup- 
posed unlawful  card  playing,  except  the  de- 
fendant himself.  In  our  opinion,  the  Indict- 
ment should  have  shown  more  definitely  some 
time  at  which  the  alleged  unlawful  card  play- 
ing took  place,  and  some  [>erson  In  the  assign- 
ments (other  than  that  charging  appellant 
with  playing  the  game)  who  played  at  such 
game.  In  addition  to  this,  we  would  observe, 
with  reference  to  the  first  two  assignments  In 
the  Indictment,  that  it  Is  proposed  1^  them 
to  show  that  the  playing  of  cards  was  at  a 
place  Inhibited  by  the  statute.  The  allega- 
tion Is  that  said  games  were  nlqyed  "In.  a 
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room  OTer  Bud  Benson's  Saloon,  In  said  city 
of  Henrietta."  The  language  of  the  statute, 
In  order  to  constitute  the  playing  at  a  public 
place,  in  this  regard  Is:  "If  any  person  shall 
play  at  a  game  with  cards,  at  any  house  for 
retaillug  &|)irUuous  Uquors/*  etc.  Fen.  Code, 
art.  379.  There  Is  no  all^ation  In  terms  char- 
ging that  the  room  where  the  game  of  cards 
was  played  was  at  a  place  for  retailing  spir- 
itnons  llguors,  milesa  It  be  conceded  that  the 
use  of  the  language  "Bud  Benson's  Saloon"  Is 
tantamount  to  an  allegation  that  It  was  a 
place  for  retailing  spirituous  liquors.  The 
word  "saloon"  has  a  varied  meaning.  It  may 
be  applied  to  a  place  for  retailing  spirituous 
liquors,  or  to  many  other  kinds  of  places.  We 
do  not  helleTe  that  the  allegation  in  this  re- 
spect Is  sufficient  And,  moreover,  we  do  not 
Iwlleve  that  these  assignments  show  that  said 
room  was  attached  to  or  so  connected  with 
said  saloon,  even  If  it  be  held  that  the  word 
"saloon"  Is  synonymous  with  a  place  for  re- 
tailing spirituous  liquors.  The  language  In 
the  assignments  Is,  "In  a  room  over  Bud  Ben- 
son's saloon."  So  far  as  tiie  language  here 
used  Informs  us,  there  was  no  contlngulty  or 
connection  between  said  two  places.  We 
think  the  Indictment  should  have  more  clearly 
shown  that  said  room  was  attached  to  a  place 
for  retailing  spirituous  liquors.  See  O'Brien 
V.  State,  10  Tex.  App.  544;  Early  v.  State, 
23  Tex.  App,  304,  5  S.  W.  122.  The  objections 
last  mentioned  would  eliminate  the  first  two 
asBlgnmmts  In  the  Indictment,  even  it  the 
date  of  said  offense  had  been  more  definitely 
stated. 

In  this  connection,  ai^llant  insists  that  the 
court  erred  In  its  charge  in  submitting  all  of 
the  assignments  to  the  jury  when  some  of  the 
assignments  were  unquestionably  bad.  The 
general  rule  is  that,  when  there  are  a  num- 
ber of  counts  in  an  Indictment  (and  the  same 
rule  we  take  It  would  apply  to  assignments  in 
cases  of  pet;}nry),  some  good  and  some  bad, 
after  verdict  the  conviction  will  be  applied  to 
any  good  count  which  Is  supported  by  the  evi- 
dence. See  Southern  v.  State,  34  Tex.  Gr.  R. 
144,  29  S.  W.  780.  This  Is  so  where  the  ques- 
tion la  presented  for  the  first  time  on  a  motion 
In  arrest  of  Judgment,  or  the  question  fs  raised 
for  tbe  first  time  after  verdict.  See  Shuman 
r.  State,  34  Tex.  Or.  R.  60,  29  S.  W.  160,  and 
Pry  T.  State  (Tex.  Or.  App.)  37  S.  W.  741. 
But  this  Is  not  the  rule  where  a  preliminary 
motion  is  made  to  quash  the  Indictment,  and 
obtain  counts  of  tbe  Indictment  are  defective, 
and  should  have  been  quashed.  The  prt^iety 
of  this  rule  is  Illustrated  In  this  very  case.  If 
we  refer  to  the  evidence,  there  Is  no  testimony 
in  the  record  which  would  sustain  either  of 
the  last  four  assignments  In  the  Indictment. 
No  witness  testifies  that  a  gaming  table  or 
bank  was  ever  kept  or  exhibited  In  said  room, 
or  that  any  person  ever  bet  at  any  gaming 
table  or  bonk  In  said  room;  the  only  evidence 
on  tihe  anl^ect  of  card  playing  twlng  that  said 
room  was  used  as  a  poker  room,  and  that 
cunes  of  ptAer  -were  i^ayed  thcM.   Now.  If 


the  court,  o;i  tbe  motion  to  quash,  should  have 
held,  as  he  was  bound  to  do,  the  first  two  as- 
signments invalid,  then  the  case  would  have 
proceeded  to  trial  on  the  last  four  assign- 
ments; and,  as  there  was  no  evidence  to  sup- 
port either  of  said  assignments,  the  defendant 
would  have  been  entitled  to  an  acquittal.  So. 
unquestlonaibly,  he  must  have  been  convicted 
under  the  first  two  assignments  in  the  Indict- 
ment. Said  two  assignments  were  defective, 
as  we  have  seen,  for  other  reasons  than  those 
applicable  to  the  last  four  assignments.  But. 
Inasmuch  as  we  have  heretofore  h^d  that  aH 
said  assignments  were  bad,  It  la  nselew  to  far- 
ther discuss  this  matter. 

In  addition  to  the  objections  heretofore  stat- 
ed with  r^ard  to  the  indictment,  aiveUant 
clalme  tliat  said  Indictment  Is  defective  be- 
cause It  does  not  allege  that  the  testimony  of 
appellant  ui>on  the  points  In  Issue  was  mate- 
rial; and  he  insists  that  the  allegation  In  the 
Indictment  "that  It  became  and  was  a  material 
matter  of  Inquiry  before  said  grand  Jnry 
whether,  at  the  time  and  place  laid  In  the  In- 
dictment, appellant  played  at  a  game  wifb' 
cards,"  etc.,  is  not  snfllclent;  that  the  Indict- 
ment should  have  fnrther  allied  that  the  tes- 
timony given  by  appellant  on  said  IsBnes  was 
material.  This  contention  seems  to  be  cor- 
rect See  BuUer  v.  State  H^x.  Or.  App.)  28 
8.  W.  4«S;  Weaver  v.  State,  34  Tex.  Cr.  R. 
554,  81  S.  W.  400.  For  the  errora  above  dis- 
cussed fbe  Judgment  Is  rev«med,  and  the 
proaecution  ordered  dlsmlned. 


HIOOINS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texaa.  Jaa. 

26,  1888.) 

PaiuuHT— IxnioTMaHT— iKSTBUcnosca. 

1.  An  indictment  for  perjury,  wUdb  alleged 
that  it  was  a  material  Inquiry  by  the  grand  jury 
whether  defendant  had  seen  "a  game  played 
with  cards  In  a  certain  outhouse  aitnated  ia 
the  town  of  Q.,  in  H.  county,  Tex.,  on  or  about 
the  3d  day  of  October,  189S,  when  people  did 
then  and  tiliere  resort,"  was  bad  for  uncertainty 
in  not  defining  the  onthonse,  nor  giving  the 
namen  of  the  persons. 

2.  Where  the  eridence  that  the  house  whet* 
defendant  saw  a  game  played  was  one  where 
people  resorted  was  very  meager,  even  if  it 
was  snfflcient  to  show  that  it  vrns  a  place  wime 
people  resorted,  so  as  to  make  it  a  public  place, 
it  was  error  to  refuse  to  charge  that.  In  order 
to  convict,  the  evidence  nuist  show  that  the 
matter  about  which  defendant  testified  waa  m 
violation  of  the  law,  and  therefore  the  jnir 
must  be  satisfied  that  the  place  was  an  out- 
house where  petq^le  commonly  resorted  for  the 
purpose  of  gaming  or  for  some  oUter  qiedfic 
purpose. 

Appeal  from  district  court.  Hunt  connty: 
Howard  Templeton,  Judge. 

John  Hlgglns  was  convicted  of  perjory. 
and  appeals.  Reversed,  and  cause  dismiss- 
ed. 

J.  O.  Matthews,  for  appellant.  JiAiin 
Trice,  for  the  State, 
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HBNI>£)BaON,  J.  Appellant  WEB  conrlct- 
«<1  of  peijary,  and  his  panlahment  aisessed 
at  two  yean'  confinement  In  the  peniten- 
tiary; hence  this  appeal. 

^e  Indictment  contains  a  nnmber  of  a** 
■Ignments,  but,  loasmach  as  the  prosecntlon 
proceeded  upon  one  aBslgnment  of  perjury. 
It  Is  not  necessary  to  notice  the  othas.  This 
asMgnment  Is  In  these  w<wds:  *1t  beoame 
and  was  a  material  Inquiry  whether  the  said 
John  Hlgfflns  ,bad  sera  a  game  played  with 
cards  In  a  certain  outhouse  situated  In  the 
town  of  Qulnlan.  In  Hunt  county,  Tex.,  on  or 
about  the  8d  day  of  October,  189G,  whore 
people  did  then  and  there  resort"  It  was 
proved  by  one  witness  that  appellant  was 
asked  the  question  before  the  grand  jury  if 
be  bad  seen  any  card  playing  about  the  Sd 
of  OctobOT,  1886,  at  any  outhouse  wh^  peo- 
ple resorted,  in  the  town  of  Qninlan,  Hunt 
county,  and  he  answered  that  he  had  not 
By  two  or  three  wltDesses  It  was  proved  that 
they  saw  defendant  playing  a  game  with 
rards  In  an  outhouse  In  Qulnlui,  Hunt  coun- 
ty; that  the  onthouSe  was  In  the  outskirts 
of  the  town,  and  was  an  old,  unoccupied 
dwelling  house,  belonging  to  J.  H.  Cook. 
The  record  does  not  disclose  any  other  game 
of  cards  played  at  said  house,  except  the 
one  In  question.  It  wag  shown  that  during 
that  fall  said  house  was  vacant  during  most 
of  the  time.  The  only  testimony  tending  to 
dhow  that  it  was  a  house  where  people  re- 
sorted was  the  game  In  question,  ai^  by 
one  witness,  who  Ured  near  there,  it  was 
proved  that  he  saw  lights  and  heard  people 
talking  inside  said  house  several  times  dur- 
ing that  fall,  while  It  was  vacant  but  he 
did  not  know  what  they  were  doing  there. 
By  another  wltnew  it  was  proved  that  when 
he  would  be  passing  there  during  that  tall  he 
had  heard  people  talking  there  In  the  night 
On  Uils  state  of  facts  appellant  requested 
the  court  to  give  the  foUowtng  Instruction: 
"In  tfrder  to  convict  this  defendant  ihe  evi- 
dence must  show  Hiat  the  matter  about 
which  be  testified  was  a  violation  of  the  law. 
Therefore,  before  yon  could  convict  ttiis  de- 
fendant for  perjury,  you  must  be  satisfied, 
from  the  evidence  in  this  case,  that  the  place 
mentioned  Jn  the  indictment  was  an  out- 
house, where  people  commonly  resorted  for 
the  purpose  of  gaming  or  for  some  other  spe- 
cific purpose."  If  It  be  conceded  that  the 
evidence  was  sufficient  to  show  that  said 
house  was  a  place  where  people  resorted  for 
tbe  purpose  of  gaming,  or  for  other  purposes, 
so  as  to  make  a  public  piece,  certainly  the 
charge  in  question  should  have  been  given. 
To  say  the  most  of  it  the  testimony  Indicat- 
ing that  it  W8S  a  house  where  people  resort- 
ed was  exceedingly  meager,  and  It  was  a 
material  Issue  In  tliis  case  for  the  Jury  to 
find;  and,  as  stated  before,  the  requested 
chai^  on  this  subject  or  one  covering  this 
phase  of  the  case,  should  have  been  given 
by  tbe  court 

PnrUiermore,  we  would  observe,  with  re- 


gard to  this  assignment  for  perjury,  that  It 
does  not  seem  to  us  to  come  within  the  rule 
heretofore  laid  down  by  this  court  See  Mc- 
Murtry  v.  State  (decided  at  the  present  term) 
43  B.  W.  1010.  The  question  as  presented  in 
tbe  indictment,  which  was  propounded  by 
tbe  grand  jtury  to  the  defendant,  does  not 
contain  the  essential  elements  which,  under 
a  slmUar  state  of  case,  would  constitute  a 
predicate  for  the  Impeachment  of  a  witness. 
The  partlcnlar  outtiouse  is  not  stated  in  the 
Indictment  True,  it  was  proved  that  it  was 
Cook's  outhouse  about  which  the  witness 
was  questioned.  This  matter  seems  to  have 
been  known  to  the  grand  jury,  and  should 
have  been  embraced  In  the  assignment 
Moreover,  the  assignment  should  have  stated 
at  least  some  of  the  persons  involved  In 
tbe  supposed  game  of  cards  inquired  about 
—enough  to  identify  the  transaction,  and  ap- 
prise  the  witness  of  the  particular  occasion 
inquired  about  When  the  attention  of  the 
witness  was  thus  ^llenged,  he  might  very 
readily  remember  and  recall  the  transaction: 
whereas,  If  he  was  Inquired  of  generally 
with  reference  to  a  game  of  cards  on  the 
8d  of  October,  at  an  outhouse  in  Quinlan, 
Hunt  county,  his  attention  might  not  be 
challenged.  There  may  have  been  a  num- 
ber of  outhouses  In  said  town,  and,  the  wit- 
ness* attentloa  not  having  been  called  to 
any  particular  one,  be  might  not  remember 
tbe  game.  In  our  opinion,  the  assignment 
on  which  the  conviction  was  had  In  this  case 
did  not  (diarge  an  offense,  and  the  judgment 
la  reversed,  and  the  cause  dismissed. 


THOMASON  T.  STATE. 

(Cburt  of  Criminal  Appeals  of  Texas.  Jan. 
20,  189S.) 

ASIAULT  BT  TlUIHBK  OPON  BoHOUa— EVmSHOS 

— Instrdotioxs. 

1.  In  a  prosecution  aeaiast  a  school  teacher 
for  assaulting  one  of  his  scholars,  a  conviction 
cannot  be  snstained  where  it  appeared  that 
prosecutor  was  18  years  old,  and  large  for  his 
age,  and  had  a  bad  reputation  for  disobedience; 
that  he  had  defied  the  authority  of  a  prerlous 
teacher,  and  had  been  expelled  by  another  for 
carrying  brass  knacks;  that  he  refused  to  ei- 
ther write  upon  a  topic  when  requested  by  the 
teacher,  or  go  h<»ne  when  desired;  and  was  not 
struck  by  defendant  until  he  was  in  the  act 
of  making  an  assault  on  him  with  a  plank,  and, 
after  prosecutor  went  ootslde,  he  got  a  stick, 
and  was  only  prevented  from  returning  to  the 
school  by  the  other  boys. 

2.  In  a  prosecution  against  a  school  teacher 
for  assaulting  a  scholar,  defendant  ia  entitled 
to  have  the  jury  instructed  that  it  was  a  rea- 
sonable regulation  to  reouire  pnpils  to  perform 
their  duties  in  the  school,  and  if  prosecntor  re- 
fused to  recite  his  lesson,  and  gave  no  explana- 
tion therefor,  in  order  to  preserve  discipline  the 
teacher  could  require  him  to  go  home  and  learn 
his  lesson,  and,  on  his  refusing  to  do  so,  might 
inflict  corjwral  punishment  to  enforce  a  compli- 
ance. 

Appeal  from  Navarro  county  court;  J.  F. 
Stout  Judg& 
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Q.  J.  Tbomason  was  convicted  of  simple  as- 

sanlt,  and  be  appeals.  Reversed. 

Gore  &  Gore  and  G.  W.  Thomason,  for  ap- 
pelant Bfann  Trlc^  for  the  State. 

HBNDBBBON,  J.  AppeUant  wta  convicted 
of  a  ample  aaaanlt,  and  his  poniidiment  ba- 
seased  at  a  fine  of  (8.60^  and  prosecute  tUs 
appeal. 

The  facts  show  that  appellant  waa  a  school 
teadier  In  Navano  county,  and  that  the  prose- 
cutor, Jim  Ha^,  was  a  ptq>ll  at  said  school; 
fbat  be  was  IS  years  old,  and  large  for  hla 
age,  welfl^Ung  164  ponnds.  On  the  occasion  In 
qnesticm  It  appears  that  appellant  requested  a 
number  of  scfaolara  to  write  on  certain  topics 
bi  history,  Indicated  by  himself,  on  the  black- 
board.  All  of  the  scholars  so  called  on  re- 
sponded, and  wrote  upon  the  to|rfcs  suggested, 
except  the  prosecutor,  Hai^  He  stood  at  Qie 
blackboard,  without  writing,  for  some  tbne. 
Appellant  asked  him  if  he  could  not  write  on 
the  subject^  and  he  made  no  repl^.  After  some 
UtOe  time,  prosecutor  having  not  written  any- 
thing, appelant  again  qpcdte  to  bim,  and  asked 
If  he  could  not  write  m  the  subject  He  made 
DO  reply.  Appellant  then  told  him,  if  he 
could  not  write  on  &e  subject,  to  go  home  un- 
til he  could  get  his  lessons,  ^e  prosecutor, 
Hagle,  replied  that  he  would  not  go  home  until 
evening.  Appellant  told  him  again  to  go  home. 
Hagle  said,  "We  wUl  see  about  It"  Appelant 
then  went  back  to  his  desk  and  got  a  atlck, 
described  as  a  willow  stidc  about  three  feet 
long  and  a  half  incb  thick.  He  again  told  him 
to  go  home.  Hagle  In  tbe  meantime  had  got- 
toi  t3ie  wator  bucket  and  the  dippor,  and  con- 
fnmted  appelant  As  awellant  came  up  with 
the  stick,  he  put  the  bucket  and  dipper  down, 
and  grabbed  a  plank  about  two  feet  long,  four 
inches  wide,  and  an  inch  thick.  As  he  did  so, 
and  just  as  he  was  raising  up  with  the  plank, 
aE^Iiant  struck  him  several  blows  about  the 
head,  Hagle  simultaneously  striking  him  with 
the  plank  on  the  arm.  Appellant's  stick  was 
bent  or  broken  by  the  licks  given.  Hagle  Im- 
mediate started  out,  going  in  the  vicinity  of 
a  poker  at  the  stove;  but  appellant  beat  him 
to  the  poker,  and  got  It.  Hagle  then  went  out- 
side of  the  school  room,  got  a  stick,  and  started 
back.  The  boys  in  tbe  meantime  had  been 
requested  by  the  teacher  not  to  let  him  come 
iMcfc,  and  they  kept  him  out.  He  then  threw 
that  stick  down,  grabbed  another,  and  remark- 
ed that  he  would  not  be  run  over  by  any  such 
a  damn  man.  The  boys  again  caught  him,  and 
prevented  blm  from  going  into  the  house.  The 
wounds  Inflicted  on  Hagle  were  evidently  of  a 
slight  character.  It  was  In  evidence  that  the 
scholar  Hagle  bore  a  bad  reputation  for  dis- 
obedience as  a  scholar.  He  had  deQed  the  au- 
thority of  a  previous  teacher,  when  requested 
to  go  home  for  disobedience,  and  had  been  ex- 
pelled by  another  for  carrying  brass  knucks. 
It  was  also  In  evidence  that  some  little  time 
before  the  altercation,  when  the  scholars  were 
studying  their  lessons,  appeUant  told  Ha^  to 


get  his  lesson,  and  as  he  turned  his  back  on 
him,  shodK  his  fist  at  aK>dlant,  tlwug^ 

this  was  not  observed  by  appelant  Tbe  evi- 
dence further  showed  that  the  trustees  author- 
ized the  teacher  to  expel  those  wiko  were  ova: 
the  scholastic  age  who  did  not  obey  and  be- 
came unruly,  and  that  the  teacher  was  Instruct- 
ed by  the  trustees  to  make  larger  students  **toe 
the  mark,"  as  weU  ss  tiie  smaller  ones. 

mis  is  a  misdemeanor  case,  and  the  oonrt. 
on  the  subject  of  the  authoritz  of  the  teadier 
to  punish  scholars,  cnly  gave  In  diarge  the 
following:  "Violence  used  to  the  poson  does 
not  amotmt  to  an  assault  <a  battery  In  the 
following  cases:  In  the  exodse  of  the  ril^t 
of  moderate  restraint  or  correctkn  civesi  by 
law  to  the  teacher  over  the  sdiolar.**  And: 
*'Tbe  defendant  G.  J.  Thomason,  being  a. 
teacher  of  a  public  free  schocO,  had  tbe  legal 
right  to  govern  his  scholars,  and  to  use  muA 
force  as  was  necessary  to  enforce  an  reasixu- 
ble  rules  and  regulatiois  of  his  sdiool."  Ap- 
pellant requested  tbe  following  Instruetkm: 
"The  court  instructs  the  jury,  at  the  request  of 
the  defendant  that  if  tiiey  believe  from  tbe 
evidence  that  the  defendant  G.  J.  Thomaaon. 
requested  or  commanded  Jim  Hagle,  his  pupil, 
to  leave  tbe  school  room,  on  account  of  dls- 
ot>edience.  and  the  said  Ha^  refused  to  lenve. 
then  the  said  Thomason  had  the  rii^t  to  nse 
such  force  as  was  necessary  to  eject  said  Ha- 
g^e  from  tie  buUdlng."  This  was  refused  1^ 
the  court,  and  appellant  reserved  his  olll  of  ex- 
ceptions thereta  While  the  cha^  tn  qnestton 
may  not  have  been  cunprehenslve  raough,  yet 
tn  the  view  we  take  of  this  case,  the  conrf  s 
attention  having  been  directed  to  the  subject- 
matter,  a  charge  covering  that  phase  of  tbe 
case  should  have  been  given;  that  Is,  the  jury 
should  have  been  Informed  tiia*^  It  was  a  rea- 
sonable regulation  to  require  of  pufdls  to  per- 
form their  duties  In  the  school,  and  If  Ha^c 
refused  to  recite  his  lesson,  and  gave  no  excuse 
or  explanati<m  therefor.  In  order  to  preserve 
discipline  the  teacher  could  require  him  to  go 
home  and  learn  his  lesson,  or,  under  the  dicnm- 
stonces,  might  tofllct  corporal  punishment  In 
order  to  enforce  his  oompUanceu  It  Is  erldent 
to  our  minds  that  the  prosecutor  had  detmnin- 
ed  to  persist  In  his  dlsottedlence,  and  to  refuse 
to  comply  with  the  orders  of  the  teachn,  and 
had  determined,  if  he  attempted  to  enforce 
such  orders,  that  he  would  resist  the  same. 
If  tbe  charge  In  question  had  been  glvoi.  tbe 
jury  would  likely  have  acquitted  appellant 

We  would  remark,  In  regard  to  this  caae. 
that  it  appears  to  us  from  the  testimony  that 
In  order  to  preserve  his  disdidlne,  tbe  teacher 
had  a  right  to  require  appellant  under  the  cir- 
cumstances, to  either  write  upon  tbe  topic  or 
go  home,  as  be  required  lilm,  and,  oo  refusal, 
to  use  such  reasonable  means  as  would  compel 
his  compliance.  It  does  not  aH>ear  that  he 
Intended  to  strike  Hagle  with  the  stick  until 
the  measure  of  his  resistance  became  of  such 
a  character  as  to  authorize  him  to  use  the  stick: 
and.  when  he  struck  him,  evidently  Hagle  was 
tat  the  act  of  "inir'wg  an  assault  on  him  with 
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the  plank,  tor,  as  the  teacher  approached,  he 
again  requested  him  to  go  home  and  learn  his 
lesson.  Hagle  la  the  meantime  had  pr^>ared 
to  resist  the  authority  of  the  teacher,  and  had 
armed  himself  with  the  water  backet;  and  as 
the  latter  approached  he  pnt  the  bucket  down, 
and  grabbed  a  more  formidable  weapon,  and 
was  then  in  the  act  of  assaulting  the  teacher, 
when  he  struck  him  with  the  willow  stick.  It 
appears  to  us  very  cleaiiy  that  Hagle  bad  en- 
tered upon  a  determined  course  of  insubordina- 
tion, and  that  the  teacher  had  no  altematire 
except  to  do  as  be  did.  or,  by  the  want  of  dis- 
dpUne,  kwe  aU  authority  In  the  achocd.  The 
Judgment  li  lerersed,  and  ttw  caoM  remanded. 


MILLSAPS  T.  STATE. 
(Court  of  CMminal  Appeals  of  Texas.  Jan. 
26,  1898.) 

FOKOKET— IimiCTBCBST— VaRIASCB— InBTROOTIOKB 

—Wkiobt  of  Etidbucb. 

1.  It  is  a  fatal  rariance,  between  the  purport 
and  tenor  clauses  of  an  indictment  for  forgery, 
to  set  forth  in  the  former  that  the  instrument 
was  the  purported  act  of  a  corporation,  and  in 
the  latter  that  it  was  signed  by  the  president 
and  secretary  of  the  corporation  as  such  offi- 
cers. 

2.  A  charge  that  where  an  inBtmment  Is 
shown  to  be  a  forgery,  and  in  the  possessioD  of 
Bome  one  other  than  the  person  whose  act  it 
purports  to  be,  such  possesion,  standing  alone, 
is  sufficient  to  warrant  a  conviction  for  ue  exe< 
cutlon  of  the  Instrument,  is  on  the  wel^t  of 
eridence. 

Appeal  firom  district  court,  WoT^nwn  coun- 
ty; Somnel  R.  Scott,  Judge. 
S.  F.  Mlllaaps  was  convicted  of  totgery,  and 

be  appeals.  Beversed. 

Gunnlngbam,  Cunningham  &  McCoUum,  tor 
appellant   Mann  Trice,  tm  the  State. 

H£^n>ERSON,  J.  Appellant  was  convicted 
of  forgery,  and  his  punishment  assessed  at 
confinement  In  the  penitentiary  for  a  term  of 
2^  years;  hence  this  appeal. 

No  statement  of  the  facts  appears  in  the  rec- 
ord. The  only  questions  raised  are  as  to  the 
sufficiency  of  the  Indictment  and  the  charge 
of  the  court.  The  charging  part  of  the  indict- 
ment is  as  follows: 

"One  E.  F.  Millsap^  without  lawful  author- 
ity, and  with  Intent  to  Injure  and  defraud, 
did  willfully  and  fraudulently  make  a  false 
instrument  In  writing,  which  said  false  Instru- 
ment is  to  the  tenor  following: 

Inoorpoimted  under  Uw  lAvrt  of  tb*  State  of  Texas. 

MtmtMF.  Sbarea. 
OOi    Wsoo  BSnlware  CJonipany,  Waoo,  Texas.  Tea. 

This  QertlflaB  that  E.  F.  HlUsaps  1b  the  owner  of  ten 
Bbares,  of  one  hundred  dollars  eaeh,  of  tbe  capital 
Btoek  of  Weoo  Hardware  OomMny,  fall  paid  and  noa- 
assesuble,  tnuuf erable  on  the  ooou  of  the  corporat  loa, 
in  penon  or  by  attorney,  on  flurrwDder  of  this  oertlfl- 

In  wltneBB  whereof,  tbe  duly  autborlzed  ofScen  of 
tbia  oorpontton  have  hereto  subscribed  tlielr  names, 
and  oansed  the  corporate  eeel  to  be  beiab)  afOxed, 
Waoo,  Texas,  this  first  day  of  OcU.  A.  D.  ISOi. 

a  H.  Storsy,  fieereUry.      Ed  StiauBS,  PteaidenL 
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— '^And  which  said  false  instrument,  as  here- 
in and  heretofore  set  out,  purports  to  be  the 
act  of  the  'Waco  Hardware  Company,  Waco, 
Texas,'  being  then  and  there  a  corporation, 
against  tbe  peace  and  dignity  of  the  state." 

On  the  trial,  app^nt  objected  to  the  intro- 
duction of  the  forged  Instrument,  on  the 
groimd  that  there  was  a  variance  between  the 
instrument  offered  In  evidence  and  the  pur^ 
port  clause  of  the  indictment,  and,  in  the  mo- 
tion for  a  new  trial  and  In  arrest  of  judg- 
ment, set  up  the  fact  that  there  was  a  fatal 
variance  between  the  purport  and  tenor 
clauses  of  the  Indictment,  In  this:  "The  tenor 
clause  sets  out  an  Instrument  signed  'C.  H. 
Storey,  Secy.,"  and  "Ed  Strauss,  President," 
and  Uie  Indictment  alleges  that  tbe  forged  In- 
strument purports  to  be  tbe  act  of  "Waco 
Hardware  Co.,  Waco,  Texas."  Eeferring 
back  to  the  Indictment,  it  will  be  seen  that  bis 
contention  in  this  respect  Is  correct.  So 
doubt,  the  Idea  of  the  pleader  was  that,  Inas- 
much as  the  coiporatlon  acted  by  its  officers. 
It  was  proper  simply  to  allege  that  it  purport- 
ed to  be  the  act  of  tbe  corporation,  whereas  in 
truth  and  in  fact  it  simply  purported  to  be  the 
act  of  C.  H.  Storey,  secretary,  and  E^d  Strauss, 
president.  In  connection  with  their  signa- 
tures in  the  execution  of  the  instrument,  it  is 
not  even  alleged  that  they  were  the  authorized 
officers  of  the  corporation.  In  a  civil  case. 
good  pleading  would  require.  In  order  to 
charge  a  corporation  with  liability,  an  allega- 
tion that  these  parties  wore  the  authorized 
officers  of  said  corporation,  and  that  the  cor- 
poration acted  by  them;  and  it  is  believed  the 
rule  Is  more  stringent  In  this  regard  In  crim- 
inal cases  than  in  cIvlL  At  any  rate,  this 
court  has  followed  the  current  of  authority  on 
this  subject,  and  by  a  number  of  decisions  the 
rule  has  been  laid  down  that  there  must  be  a 
conformity  and  an  accural  between  tbe  pur- 
port and  tenor  clauses  of  an  Indictment  which 
charges  forgery.  See  Campbell  v.  State  fTex. 
Cr.  App.)  32  S.  W.  899;  Stephens  v.  State 
(Tex.  Cr.  App.)  87  S.  W.  425;  and  Thule- 
meyer  v.  State  (Tex.  Cr.  App.)  43  S.  W.  S3. 
We  hold  that  the  pleader,  if  he  felt  himself 
bound  to  set  out  the  purport  of  said  Instru- 
ment in  the  Indictment  (which  he  was  not 
required  to  do),  he  should  have  done  so  accur- 
ately, and  should  have  alleged  that  It  pur- 
ported to  be  the  act  of  "C.  H.  Storey,  Secre- 
tary, and  Ed  Strauss,  President,"  with  the  al- 
legation that  they  were,  respectively,  secre- 
tary and  president  of  said  corporation. 

Appellant  also  reserved  a  bill  of  exceptions 
to  the  following  charge  of  the  court:  "And 
In  this  co"nectlon  you  are  also  charged  that , 
when  an  instrument  Is  showed  to  be  a  forgery 
under  tbe  rules  of  law  as  herein  stated,  and 
shown  to  be  in  the  possession  of  some  one 
(other  than  the  person  whose  act  It  purports 
to  be),  such  possession,  standing  alone,  Is  suf- 
ficient to  warrant  a  conviction  for  the  execu- 
tion of  the  same."  As  stated  before,  there  Is 
no  statement  of  tbe  facts  in  this  record,  and 
we  have  endeavored  to  conceive  If  any  state* 
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nient  of  facts  would  authorize  the  giving  of 
this  chai^,  which  Instructs  the  Jury  that  If 
the  Inatmment  Is  sliown  to  be  forged,  and 
the  possession  thereof  Is  shown  to  be  In  some 
one  other  than  the  person  whose  act  tt  pur- 
ports to  be,  this,  standing  alone,  would  be 
sufllclent  to  warrant  a  conTlctlon  for  the  exe- 
cution of  the  same.  This  would  be,  in  effect, 
telling  the  jury  that  If  the  erldence  shows  that 
the  Instrument  was  not  the  authorized  act  of 
the  Waco  Hardware  Company,  and  It  was 
found  tbat  the  Instrument  purported  to  be  the 
act  of  the  Waco  Hardware  Company,  by  its 
ofBcers,  and  was  not  authorized  by  It,  but  If 
It  was  found  in  the  possession  of  the  appellant, 
this  circumstance  alone  would  authorize  the 
Jury  to  convict  the  defendant.  This  charge 
Is  unquestionably  on  the  weight  of  the  testi- 
mony, and  no  statement  of  facts  would  an- 
ttiorlze  the  court  to  give  such  a  charge.  The 
judgment  1b  rererBed,  and  the  cause  dlamlSBed. 


GUTGESBLL  t.  STATE. 
(Court  of  Oriminal  Appeals  of  Texas.  Jan.  0, 
189&) 

AnSON  —  iKDIOnCBNT  —  OWNBRSHIP— ETIDVITOB— 

Qrand  Jdrt — Secsbct  ab  to  Pkoobedinob. 

1.  An  indictment  for  arson  may  charge  the 
ownership  of  the  building  to  be  hi  the  owner 
of  the  fee,  where  defendant  was  occnpying  the 
bnilding  when  it  was  burned. 

2.  In  a  prosecution  for  arson,  testimony  that 
witness  had  told  defendant  that  it  was  the 
opinion  of  the  people  of  the  town  that  he  had 
burned  the  house,  is  Inadmissible,  even  if,  in 
connection  therewith,  defendant  made  state- 
ments in  the  nature  of  confessions  that  were 
admissible  against  him. 

8.  Code  Cr.  Proc.  1895,  arts,  404,  406,  437,  re- 
quiring an  oath  of  secrecy  to  be  taken  by  grand- 
jurors,  bailiffs,'  and  witnesses  before  the  grand 
jury,  and  Pen.  Code  1896,  art.  21%  prescnbing 
the  punishment  of  grand  jurors  ana  witnesses 
who  shall  divulge  any  of  the  proceedings  of  the 
jury,  show  It  to  be  the  policy  of  the  law  to 
make  secret  all  sach  proceedings,  except  as  pro- 
vided in  Code  Or.  Proc.  18^,  art.  404.  permit- 
tlog  a  disclosure  of  such  proceedings  when  tilie 
truth  of  evidence  given  In  the  grand-jury  room 
is  under  investigation;  and  hence  testimony  as 
to  what  defendant  testified  to  liefore  the  grand 
jury  while  it  was  Investigating  his  case,  defend- 
ant not  having  testified  in  the  coBe,  la  not  ad- 
missible. 

Appeal  from  district  court,  CoUIn  county;  J. 
O.  RusadI,  Judge. 
Frank  Oatgesell  was  convicted  of  arson, 

and  he  appealed.  Reversed. 

O.  R.  Smith,  Abernatby  A  Beverly,  and  Qar- 
nett,  Jones  &  Merrltt^  for  anKllant  Mann 
Trice,  for  the  State. 

HURT.  P.  J.  Appellant  was  convicted  of 
arson,  and  his  puui^ihment  assessed  at  con- 
finement In  the  penitentiary  for  a  term  of  five 
years;  hence  this  appeal. 

The  Indictment  alleges  that  appellant  "did 
unlawfully  and  willfully  set  Are  to  and  bum 
the  house  of  Elizabeth  F.  Oullett,"  etc.  The 
proof  shows  that  the  fee  In  the  lot,  and  con- 
sequently the  house  situated  thereon,  was  in 


Mrs.  Elizabeth  F.  Gtdlett.  Howeva,  it  Is 
further  shown  that  at  the  time  the  house  was 
burned  appellant  and  one  Asbury  were  in 
possession  of  different  apartments  of  the 
house  burned.  Appellant  contends  that,  in- 
asmuch as  the  proof  shows  that  he  was  tbe 
occupant  of  the  house  burned,  and  In  posses- 
sion thereof,  there  was  a  variance  between 
the  allegations  of  the  indictment  and  the 
proof,  because  the  Indictment  alleged  that 
Mrs.  Gullett  was  the  owner.  As  we  under- 
stand It,  his  contrition  Is  that  ownership, 
under  our  statute  In  arson  cases,  must  be 
charged  in  the  occupant  or  person  in  posses- 
sion of  the  house.  We  do  not  agree  with 
this  contention.  The  allegation  in  the  Indict- 
ment here  Is  tbat  Elizabeth  F.  Gullett  was 
the  owner;  and  the  proof  showed  tbat  the 
fee  of  the  property  was  In  her,  and  that  ap- 
pellant was  her  tenant.  At  common  law,  the 
offense  of  arson  Is  defined  to  be  "the  mali- 
cious burning  of  the  house  of  another."  Un- 
der our  statute,  It  Is  'the  willful  burning  of 
a  house,"  and  tbe  owner  is  not  guilty  of  tbe 
crhne  if  he  bum  his  own  house,  except  un- 
der certain  circumstances  provided  by  onr 
statutes.  Ordinarily,  In  cases  of  arson,  the 
offense  Is  committed  by  some  one  other  than 
the  occupant  of  the  house;  and  In  such  cases 
it  wotdd  ordinarily  be  sufficient  to  charge 
the  ownership  in  the  occupant  In  this  case, 
however,  the  occupant  or  tenant  of  the  pr«n- 
Ises  is  the  party  charged  with  the  burning: 
and  we  hold,  under  our  statute,  that  in  all 
such  cases  it  Is  sufficient  to  charge  the  own- 
ership of  the  premises  to  be  in  tbe  person 
owning  the  fee.  The  state  had  the  right  ta 
prove  that  the  accused  bad  been  charged  with 
the  crime;  and  that  he  was  suspected  of 
committing  the  crime;  and  In  this  connec- 
tion proof  that  the  accused  stood  mute,  and 
made  evasive  answers,  etc.,  would  be  admis- 
sible. This  character  of  testimony  is  treat- 
ed In  the  nature  of  confessions.  Bnt  tbe 
state  had  no  right  to  prove  by  the  witnesses 
H.  A.  Finch,  Williams  Warden,  J.  W.  Asbary. 
and  Henry  Herndon  that  they  each  told  the 
appellant  that  It  was  the  c^lnion  of  the  peo- 
ple of  McKlnney  that  he  bad  burned  said 
house.  Appellant  had  denied  on  each  occa- 
sion most  ^phatlcally  any  connection  with 
the  burning  of  the  house.  There  was  no 
equivocation,  but  positive  denials  In  each  in- 
stance. Now,  this  procedure  placed  before 
the  jury,  through  the  mouths  of  these  wit- 
nesses, the  opinion  of  the  people  of  McKlnnej 
that  appellant  waa  gtillty.  It  served  no 
legal  puriK>se.  The  stat^ent  that  the  peo- 
I^e  believed  that  appellant  was  guilty  elicited 
nothing  that  was  admissible  on  the  trial. 
Hence  we  have  these  statements  In  regard  to 
the  oi^nlon  of  the  people  of  McKinney  stand- 
ing out  alone,  and  clearly  Inadmissible,  and 
calculated  to  injure  the  rights  of  the  accused. 
And,  even  if  it  be  conceded  that,  in  connec- 
tion with  the  statements  by  the  witnesses  to 
him  that  the  people  of  McKlnney  bellered 
that  he  had  set  fire  to  and  burned  said  hooae. 
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he  made  statements  in  connection  therewith 
that  was  legitimate  testimony  against  him  In 
the  nature  of  confessioiu;  yet  these  drcum- 
stances  did  not  render  admissible  the  iU^al 
testimony  adduced  against  him  In  regard  to 
what  the  people  of  McKlnney  believed  alwnt 
appellant  bnrnii^  the  honse.  This  character 
of  testimony,  coming  from  four  different  wit- 
nesses. In  our  opinion  was  calculated  to  great- 
ly injure  appelant.  On  the  trial  of  the  case, 
the  state  tntrodaced  as  a  witness  one  T.  J. 
Cloyd,  who  testified  that  defendant  was  sum- 
moned before  the  grand  Jury,  and  was  ex- 
amined as  a  witness;  that  he  there  stated 
that  the  value  of  the  property  which  he  lost 
in  the  fire  was  $600;  that  he  was  at  home  at 
10  o'clock,  and  not  down  in  town  until  after 
o'clock  the  next  morning;  that  he  stated 
that  he  bad  no  knowledge  as  to  how  the  fire 
originated;  that  he  further  stated  that  he 
walked  down  to  the  blacksmith  shop  the  n»t 
morning,  and  saw  that  the  house  had  been 
burned.  Appellant  objected  to  this  testimo- 
ny, '*l>ecause  it  was  irrelevant,  and  incompe- 
tent; and  becanse  contrary  to  law  and  pub- 
lie  pcrilcy  to  allow  the  members  of  the  grand 
inry  to  detail  what  occurred  In  the  grand- 
Jury  room,  unless  the  truth  of  the  matter  In- 
<iuired  about  was  In  issue;  that  the  defend- 
ant had  not  been  sworn,  and  was  not  offer- 
ing any  evidence  denying  any  statements  so 
proposed  to  be  proved  by  said  witness;  that 
the  grand  Jory  had  no  right  under  the  law 
to  have  the  defendant  b^ore  it,  and  to  have 
him  to  testify  when  it  was  investigating  a 
charge  against  blm."  That  part  of  article 
404,  Code  Cr.  Proc.  1806,  which  prescribes  the 
oath  to  be  taken  grand  Jurors,  and  l>earing 
on  this  qnestion,  is  as  ftdtows:  "Tbe  state's 
counsel,  your  fellowB',  and  your  own,  yon 
shall  keep  secret,  unless  you  are  required  to 
disclose  the  same  In  the  course  of  a  Judicial 
proceeding  In  which  the  truth  or  falsity  of 
evidence  given  In  the  grand-Jury  room  in  a 
criminal  case  shall  be  nnder  Investlgatloa" 
Article  406,  Code  Cr.  Proc.  1806,  which  pre- 
scribes the  oath  to  be  taken  by  boJlifFs,  also 
reqnlrea  them  to  keep  the  proceedings  of  the 
grand  Jury  secret.  Article  427,  prescribing 
the  form  of  oath  to  be  taken  by  witnesses 
before  the  grand  jury,  requires  them  also  to 
ke^  all  proceedings  of  the  grand  Jury  had  In 
their  presence  secret.  Article  218  of  the 
Penal  Code  of  1896  prescribes  that  "any 
grand-JnroT,  or  any  person  who  shall  appear 
before  any  grand-Jury  in  this  state,  and  who 
after  being  sworn  according  to  law  as  a  wit- 
ness before  said  grand-Jury,  shall  afterwards 
divttlge  any  of  the  proceedings  thereof,  sball 
be  guilty  of  a  misdemeanor,  and  subject  to  a 
fine,"  etc.  So  it  would  appear  to  be  the  de- 
clared policy  of  our  law  to  make  secret  all  of 
the  proceedings  before  the  grand  Jury,  except 
as  provided  in  said  article  404,  Code  Cr.  Proc. 
ISKJ,  which  authorizes  a  disclosure  of  such 
proceedings  whenever  the  truth  or  falsity  ot 
evidence  given  In  the  grand-Jury  room  In  a 
criminal  cue  shall  be  under  Investtgation. 


This  la  the  only  exception  that  we  are  aware 
of.  Since  the  decision  In  Clanton  v.  State, 
13  Tex.  App.  1.S0,  which  construed  said  arti- 
cle. It  has  be^  permissible  in  Impeachment 
of  a  witness  to  show  that  such  witness  made 
statements  before  the  grand  Jury  in  the  par- 
ticular case  different  from  his  evidence  on 
the  trial.  See  Scott  v.  State,  23  Tex.  App. 
521,  6  S.  W.  142;.  Rlppey  v.  State,  29  Tex. 
App.  .37,  14  S.  W.  448;  Hlnes  v.  State  (Tex. 
Cr.  App.)  30  &  W.  ©35.  We  are  aware  of  no 
caae  In  which  the  rule  haa  been  extended  be- 
yond this.  In  tbe  case  at  bar  appellant  was 
not  a  witness.  The  object  of  the  introduc- 
tion of  what  be  may  have  stated  before  the 
grand  Jury  could,  therefore,  not  have  t>een  in 
Impeachment  of  him.  Indeed,  the  bill  ^ows 
that  It  was  adduced  as  original  evidence 
against  the  appellant.  Tbe  troth  or  falsity 
of  the  defendant's  testimony  or  statem«it  be- 
fore the  grand  Jury  (imder  the  broadest  lat- 
itude of  construction  which  has  been  given 
by  this  court  to  article  404,  Code  Cr.  Proc. 
1S05)  was  in  no  sense  the  subject-matter  of  in- 
vestigation, and  we  bold  that  the  teatimony 
was  not  admissible.  The  Judgment  Is  n- 
versed,  and  the  cause  remanded. 

DAVIDSON,  J.,  absent 


ORBGOBT  V.  STATE. 
(Conrt  of  Criminal  Appeals  of  Texas.  7an. 
12,  1898.) 

Crihixal  Law— Appeal— Statbkiht  ot  Facts— 
Homicide— EviDSNCs. 

1.  A  statement  of  facts  filed  10  days  after 
the  trial  court  adjourned  cannot  be  considered 
where  the  record  does  not  show  that  10  days 
were  allowed  for  filing  it. 

2.  It  is  not  error,  in  a  prosecution  for  murder, 
to  permit  the  state  to  introduce  in  evideoce  the 
clothes  worn  by  deceased  at  the  time  of  the 
homicide. 

3.  Evidence  that  four  years  before  the  kill- 
ing deceased  said  to  one  accused  of  mnrderine 
him  that  "there  were  several  persons  he  would 
like  to  put  out  of  the  way"  Is  too  general  to  be 
admissible,  and,  moreover,  the  threat,  if  it  was 
one,  is  not  shown  to  have  been  directed  against 
accused. 

4.  No  error  can  be  predicated  npon  the  refus- 
al of  the  court  to  admit  testimony  where  the 
objection  to  it  is  withdrawn,  and  the  testimony 
giveu. 

5.  Where  the  court  states  for  what  reason, 
within  his  judicial  knowledge,  a  witness  is  In- 
competent, the  party  who  insisted  on  the  state- 
ment cannot  urge  error  in  making  it  in  the  pres- 
ence of  the  jnry,  where  he  did  not  request  that 
they  retire  pending  the  discussion. 

6.  Bills  of  exception  reserved  to  the  action  of 
the  court  in  regard  to  instructions  cannot  be  re- 
viewed ta  the  absence  of  a  statement  of  facta. 

Appeal  from  district  court,  Hmit  countfi 
E.  W.  Terbune,  Judge. 

John  H.  Gregory  was  convicted  of  murder 
in  the  second  degree,  and  he  appeals.  Af- 
firmed. 

Neyland  &  SUnson,  Perkins,  Gilbert  &  Ps^ 
kins,  and  Evans  &  Garrett,  for  appellant  M. 
M.  Brooks  and  2iann  Trice,  for  the  State. 
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DAVIDSON,  J.  Appellant  was  convlctea 
of  murder  In  the  second  d^ree,  and  lila  pnn- 
Ulbment  asseBsed  at  25  years*  lmprIsonm«it  In 
the  state  penitentiary;  hence  this  aK>eal. 

What  purports  to  be  a  statement  of  facts 
appears  to  have  been  filed  on  the  28th  of  Feb- 
mary,  1886.  The  record  shows  that  court 
adjourned  Anally  on  the  22d  day  of  Febniary, 
1896,  and  we  hare  searched  the  record  In  vain 
for  any  motion  fbr  or  order  allowing  10  days 
after  the  adjonrmnent  of  eonrt  witbln  which 
to  prepare  and  file  such  statement  We  there- 
fore tiannot  consider  for  any  purpose  what 
purports  to  be  a  statement  of  facts  aa  found  In 
the  record.  This  disposes,  in  effect,  of  many 
of  the  bills  of  exception  taken  dm-lng  the  trial, 
as  without  a  stiitement  of  fiicts  we  cannot 
tell  whether  or  not  any  error  was  committed 
as  presented  In  said  bUla.  This  disposes  of 
all  the  bills  of  exertion  Incorporated  in  the 
record,  except  those  numbered  2,  10,  11,  17, 
and  18.  Bill  of  exceptions  No.  2  was  re- 
served to  the  action  of  the  court  In  permitting 
the  state  to  introduce  In  evidence  the  clothes 
worn  by  the  deceased  at  the  time  of  the  homi- 
cide. This  testimony  was  clearly  admissible. 
See  Hart  t.  State,  16  Tex.  App.  202.  which 
case  has  been  followed  In  all  subsequent  deci- 
sions by  this  court.  By  bUl  of  exceptions 
No.  10,  appellant  proposed  to  prove  by  one 
Paris  that  he  bad  had  a  conversation  with 
the  deceased,  Kowsey.  In  which  Rowsey  said 
"there  were  several  persons  he  would  like  to 
put  out  of  the  vray."  The  court  stated  to 
counsel,  "If  they  would  say  on  their  profes- 
sional honor  that  the  answer  had  reference 
to  Rowsey,  I  would  admit  It;  and  counsd  re- 
fused to  state  as  required."  This  conversa- 
tion Is  alleged  to  have  occurred  in  1891,  and 
the  killing  In  this  case  Is  alleged  to  have  oc- 
curred on  the  17th  day  of  April,  1896.  This 
testimony.  If  it  can  be  considered  as  a  threat. 
Is  not  shown  to  have  "been  directed  against 
the  defendant,  and  was  too  general  In  Its  na- 
ture to  be  used  in  this  case  as  testimony.  See 
Straufre  V.  State  (Tex.  Cr.  App.)  42  S.  W.  531, 
and  Godwin  v.  State  (decided  at  Tyler  term, 
1887)  43  S.  W.  336.  Bill  of  exceptions  No.  11 
was  reserved  to  the  action  of  the  court  in  re- 
gard to  his  refusal  to  admit  the  written  testi- 
mony of  one  Perry  taken  on  a  previous  trial 
of  this  case.  The  hill  shows  that  Perry  was 
Indicted  for  some  offense  subsequently  to  the 
testimony  grlven  on  the  former  trial;  and  be- 
cause he  was  Indicted,  the  court  sustained  the 
state's  objection.  Subsequently,  however,  this 
objection  was  withdrawn,  and  the  testimony 
read  to  the  Jury.  There  could  have  been  no 
error  arising  on  this  phase  of  the  bill.  Dur- 
ing the  argument  of  this  objection,  the  state's 
counsel,  among  other  things,  stated  as  an  ob- 
jection a  certain  matter  which  the  trial  court 
Judicially  know,— which  Judicial  reason  the  de- 
fendant's counsel  Insisted  they  should  know; 
and,  upon  being  pressed  by  said  counsel,  the 
court  Informed  them  of  the  fact  that  an  In- 
dictment against  Perry  Iiad  been  at  that  term 
of  the  court  returned  into  court  by  the  grand 


Jury.  If  It  Is  Intended  to  urge  error  upon  this 
statement  before  the  Jury,  we  would  reply 
that  the  statement  was  mode  at  the  siugges- 
tlou  and  on  the  demand  of  appdlant'a  counsel; 
and,  if  they  did  not  desire  the  jury  to  hear 
said  statement  of  the  court,  they  should  have 
requested  the  court  to  retire  the  jury  pending 
the  argument  and  discussion.  This  was  not 
done.  Tb^  are  la  no  condition,  ttiereCoie,  to 
claim  error  In  this  respect.  Bflla  of  «Eeqitlons 
Nos.  17  and  18  were  reserved  to  the  action  of 
the  court  In  regard  to  his  charge  to  ttie  imj, 
and  the  omissions  therein.  In  the  abeenee  of 
a  statement  of  facts,  these  exceptions  cannot 
be  revised.  No  errors  appearing  in  the  rec- 
ord, the  judgment  Is  affirmed. 


HOWBRTON  V.  STATE. 
(Oburt  of  Grlminal  Appeals  of  Texas.  Jan. 
12,  1896.) 

AooBAVATsn  Assault— EviDBKCB—SupnciBXCT — 
CsiHiitAL  Law— APPKUr— Rbtibw— Osjac- 
TioNB  Waivbd— Bills  of  Bzcbftioxs. 

1.  Bills  of  exceptions  to  rulings  admitting  cer- 
tain evidence  stated  that  the  "county  attorney 
offered  to  prove"  certain  facts  by  certain  wit- 
nesses, "to  which  defendant  objected,  and  the 
court  overruled  the  objection,  and  he  excepted": 
but  it  was  nowhere  stated  in  the  bills  that  aoch 
lacta  were  proved.  H«M^  that  such  UUs  ooold 
not  be  considered. 

2.  The  court  of  criminal  appeals  caimot  aid 
bills  of  exceptions  by  reference  to  the  statcsnent 
of  facts. 

3.  On  the  prosecution  of  a  school  teadier  for 
aggravated  assault  on  a  pupil,  defendant  may 
not  prove  by  himself  that  the  chastiBenient  in- 
flicted was  not  more  than  necCMSiy  under  the 
circumstances. 

4.  An  objection  that  an  information  Is  dn- 
plicitous  and  ambiguous  is  in  the  nature  of  a 
motion  in  arrest  of  Judgment,  and  cannot  be 
made  for  the  first  time  on  appeal. 

5.  On  the  prosecution  of  a  teacher  for  aggra- 
vated assault  on  a  pupil,  a  witness  testified  that 
she  ezamined  the  girl  after  school,  and  that 
there  was  a  bmised  place  on  her  slioulder  that 
she  could  not  cover  with  her  hand.  Others  tes- 
tified to  seeing  marks  of  switching  on  the  day 
it  happened,  and  for  several  days  thereafter. 
The  court  required  the  ^nry  to  find  that  the 
punishment  was  excessive^  or  acquit.  Bdd^ 
that  a  verdict  of  guilty  would  not  be  disturbed. 

Appeal  from  Collin  county  court;  M.  Q.  Ab- 
ernathy.  Judge. 

William  Howerton  was  ootvlcted  of  on  ag- 
gravated assault  and  batteiy,  and  appeals. 
Aftirmed. 

Mann  Trice,  for  the  State. 

HURT,  P.  J.  A4)peUant  was  oonvleted  of  an 
aggravated  assaidt  and  battery,  and  his  pun- 
ishment assessed  at  a  flne  of  $50;  hence  this 
appeaL 

Appellant  was  a  school  teacher,  and  the  pros- 
ecutrix, Uandy  Jordan,  was  his  pupil.  For 
some  misconduct  or  disobedience,  appellant 
whipped  her  with  a  rattan  Bwlteh.  This  prose- 
cution and  eonvicUoD  were  based  v^n  tbe 
theory  that  the  whipping  was  exeeBBlT&  No 
complaint  is  made  of  Uie  charge  of  the  court 

Appellant  reserved  bUIs  <tf  excepttona  to  the 
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rulings  of  &e  court  In  regard  to  the  admission 
of  certain  testimony.  Theie  bllla  cannot  be 
oouddwed,  becanae  It  Is  not  itunrn  lij  tbe  UBa 
that  the  wltnessea  swore  to  any  facta.  TtM 
blUa  stata  that  the  "county  attcnney  tiered  to 
prove"  certain  Acta  by  certain  witneaaeaf  "to 
which  the  defoidaiit  objected,  and  the  court 
orermled  Qubi  objection,  and  he  excepted.**  It 
la  nowhere  atated  in  the  bUla  tha.t  audi  fatta 
were  proved.  We  cannot  aid  the  bills  by  refer- 
ence to  the  atatemoit  of  facta.  We  wieh  to 
emphasize  tfala  pnpoaltinL  These  observations 
apply  to  blllB  Noa.  2  and  8. 

By  bUl  of  exoepttona  No.  4,  It  appears  that 
aroellant  prc«H»ed  to  prove  by  hlmadf  that 
the  chaatlaement  Inflicted  on  the  child  waa  not 
more  than  neceasary  undo-  Itie  drcumstancea. 
Counsel  for  appellant  Insists  that  defendant, 
being  a  teacher,  was  an  eipert  on  this  matter, 
and  had  a  right  to  give  his  c^lnion  as  to  the 
quantum  of  punishment  neceasary  to  command 
obedience.  We  do  not  agree  wlOi  this  conten- 
tion. We  have  held,  and  stUl  hold,  that  the 
teacher  baa  the  right  to  Inflict  moderate  cor- 
poral punishment  on  the  pupil,  for  sufficient 
cause,  and  tliat  his  Intent  and  purpose  in  Inflict- 
ing such  punishment  were  material,  and  could 
be  admitted  In  evidence.  See  Ktnnard  v.  State 
(Tex.  Or.  App.)  33  S.  W.  234.  But  that  ques- 
tion is  not  Involved  In  this  case.  Defendant 
was  permitted  to  svear  to  his  Intent,  but  he 
further  proposed  to  testify  as  an  expert  as  to 
the  consequences  of  the  punishment,  etc.  Tills 
la  not  a  matter  about  which  an  expert  can  tes- 
tify. 

In  the  motion  for  a  new  trial,  appellant  urges 
that  the  "Information  does  not  charge  defend- 
ant with  any  offense  known  to  the  laws  of  the 
state  of  Texas,  or  with  any  offense  described 
In  the  Penal  Code  of  the  state."  The  informa- 
tion does  charge  the  defendant,  in  unequivocal 
terms,  with  the  commission  of  an  offense 
known  to  the  laws  of  this  state. 

"Said  Information  Is  duE^lcltous  and  amblg- 
noos.  in  this:  that  in  one  count  it  charges  de- 
fendant with  committing  an  aggravated  assault 
on  one  Mandy  Jordan,  and  in  the  other  count 
ctiarges  defendant  with  malting  an  aggravated 
assault  on  Mandy  Johnson."  This  Is  in  the  na- 
ture of  a  motlim  in  arrest  of  Judgment,  and 
comes  too  late.  The  first  count  of  the  Informa- 
tion is  amply  sufficient  to  chai^  appellant  with 
an  aggravated  assault  and  battery  upon  Mandy 
Jordan.  Appellant  could  have  moved  to  strike 
out  the  second  count  because  not  supported  by 
the  complaint  Again,  If,  upon  the  trial,  proof 
tiad  been  offered  by  the  state  of  an  assault  up- 
on  Mandy  Jtdmson,  the  information  charging 
an  assault  on  Mandy  Jordan,  such  proof  would 
have  been  clearly  Inadmissible;  and  If  it  had 
been  admitted,  with  or  without  objection,  a 
conviction  for  an  assault  on  Mandy  Johnson, 
owing  to  the  variance  In  the  information, 
^ould  have  been  set  aside  by  the  court  below, 
and.  If  not,  woxdd  have  been  reversed  In  this 
court  t(x  the  want  of  proper  pleading.  But, 
when  we  examine  the  record  In  this  case,  we 
find  that  this  convictloo  was  obtained  for  an 


•saaolt  upon.  Mandy  Jordan.  There  was  no 
evidence  Introdneed  npiui  the  tiial  as  to  an 
aaaanlt  vpoa  Mandy  Johnson.  Appelant  was 
called  upon  to  meet  the  charge  of  aggravated 
assault  upon  Mandy  Jordan,  and  haa  no  rl^t 
to  com^aln  at  this  stage  of  Uie  case  at  the 
other  cotmt  In  the  Information.  The  convlctkn 
will  be  referred  to  the  count  sopportlng  It 

If  the  testimony  of  Mrs.  BCcGtee,  who  aum- 
ined  the  girl  a  few  days  after  the  whipping,  be 
true,  we  do  not  feel  that  we  would  be  warrant- 
ed In  setting  aside  the  verdict  of  the  Jury  In 
this  case.  She  says  that  she  examined  the 
child  Tuesday  afternoon,  after  school,  and  that 
there  was  a  bruised  place  on  her  ahovlder  that 
she  could  not  cover  with  her  hand.  Other  wtt- 
nesses  testify  to  seeing  marks  of  swltdilng, 
both  on  the  day  it  happened,  and  for  several 
days  thereafter.  The  charge  of  the  court  re- 
quired the  Jury  to  bdleve  Oiat  the  punishment 
was  excessive,  before  they  could  convict  de- 
fendant. Ab  above  stated,  we  do  not  feel  Ifiat 
we  are  authorized  to  set  aside  the  verdict  ot 
the  Jury.  We  have  found  no  error  In  this  rec- 
ord, and  the  Judgment  Is  acocmliugly  affirmed. 


TAYLOR  V.  BTATBL 

(Court  of  Orimiaal  Appeals  of  Texas.  Jan. 

26,  188S.) 

HouiciDB^oaTiriOATiON— DxiNO  DscuBAnom 
—CovvriTunosii,  Law— Trial— lasTBOowoa^ 

WiTKBBSaS  —  iMFaACHMBST—  IflBOONDOCT  OV 
JURT. 

L  Dring  decUrationa  axe  admissible,  tlwngb 

deceased  was  nsconsciouB  some  of  the  time, 
and  had  to  he  aroused  while  making  them. 

2.  Bill  of  Rights,  8  10,  requuing  that  an  ac- 
cused be  confronted  with  the  witneaaes  against 
1dm,  does  not  pndilblt  the  admission  of  dying 
declarations. 

3.  Where  a  witness  narrated  what  occurred 
shortly  after  defendant  had  fatally  wounded 
deceased  In  a  fight,  but  did  not  testify  that  she 
was  present  at  the  fight,  her  declaration  that 
deceased  was  the  aggressor  was  madmisslble 
to  Impeach  her. 

4.  A  witness  testifying  to  criminating  facts 
cannot  be  impeached  by  her  declaration  that 
she  believed  defendant  not  guilty. 

6.  Where  accused  contended  that  certain  dy- 
ing declarations  were  not  made  under  the  aafo- 
tniarda  required  by  law,  he  cannot  complain  of 
the  snbmiBsion  of  the  question  to  the  Jury,  as 
giving  undue  prominence  to  the  declarations. 

6.  Dying  declarations  are  admissible,  though 
questions  were  aslted  dliecting  deceased's  mind 
to  the  subject  upon  whldi  they  were  made. 

7.  Where  deceased's  dying  declarations  were 
that  defendant  utied  an  opprobrious  epithet,  and 
Btabbed  him  in  the  abdomen,  and  then  deceased 
clinched  him,  it  was  proper  to  charge  that,  if 
defendant  provoked  the  contest  with  apparent 
intention  of  doing  deceased  great  bodily  harm, 
he  would  be  gniUy  of  murder,  though  the  killing 
waa  done  without  delit>eration,  to  save  his  own 
life. 

8.  One  is  not  justified  in  slaying  an  assail- 
ant, not  intending  to  inflict  serious  bodily  injury* 
without  first  resorting  to  all  other  means,  be- 
sides retreating. 

9.  The  fact  tiiat  a  Juror,  while  seen  or  accom- 
panied by  an  officer,  separated  a  short  time 
from  the  other  Jurors,  while  they  were  consider- 
ing the  vodict,  is  not  a  ground  for  new  trial. 
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Appeal  tnm  district  conrt,  Mttcbell  county; 
B.  A.  Bagland,  Special  Judge. 

B.  P.  Taylor  was  conrlcted  ot  murder  In  the 
second  decree,  and  he  appeals.  Affirmed. 

F.  O.  Thurmond  and  J.  F.  Bldson,  for  ap- 
pellant Uann  Trice,  for  the  Stat& 

HENDERSON,  J.  i^>pel]ant  was  conrlcted 
of  murder  In  the  second  d^ree,  and  his  pon- 
lahment  assessed  at  10  years'  confinement  lii 
the  state  penitentiary,  and  iffosecntes  this  ap> 
peaL 

AroeUant  contmds  that  the  court  committed 
an  error  in  admitting  the  dying  declarations 
of  the  deceased,  W.  H.  Flowers.  The  first  ob- 
jection urged  is  that  said  dying  declaratlnu 
as  contained  in  the  written  statement  were 
not  admissible,  because  a  sofllclent  predicate 
bad  not  been  laid  for  their  introduction.  In 
this  we  disagree  with  counsel  for  lyipdlaut 
We  think  the  testimtHiy  shows  condusively 
that  deceased  was  then  oonsdoua  of  approach- 
ing death,  and  had  no  hope  of  recovery.  And 
we  further  disagree  with  counsel  that  the 
same  was  induced  by  leading  questions  cal- 
culated to  dlcit  the  desired  answers.  It  Is 
true  that  deceased  was  at  the  time  partially 
under  the  influence  of  opiates,  and  had  to  UO 
aroused  from  time  to  time  In  order  to  con- 
tinue his  statement  But  it  does  not  appear 
that  any  statement  made  vna  elicited  by  a 
question  calcalated  to  indooe  the  answa  giv- 
en; and  although,  during  some  of  the  time, 
he  was  unconscious,  and  had  to  be  aroused 
to  contbiue  his  statement  yet  the  same  ap- 
pears to  t>e  an  Intelligent  continuous,  and 
logical  statement  of  bow  the  killing  occurred. 
Appellant  further  contends  tbat  said  stat^ 
ment  Is  not  admissible  as  evidence,  because 
it  was  violative  of  the  constitutional  gnar^ 
anty  requiring  appellant  to  tie  confronted  with 
the  witnesses  against  bim,  and  he  refers  us  to 
the  majority  opinion  of  the  court  In  GUne'a 
Case.  36  Tex.  Or.  R.  320,  36  S.  W.  1009^  and 
37  8.  W.  722,  and.  In  connection  thoewltb,  to 
the  dissenting  t^nion  of  Etonderson,  J.,  In 
that  case.  This  question  has  long  bem  set- 
tled in  tills  state  against  the  contention  of 
appellant  See  Burrell  v.  State,  18  Tex.  718, 
end  authorities  there  cited.  And  see,  also, 
Campbell  V.  State.  11  Ga.  858.  In  a  case  of 
dying  declaration  the  witness  does  confront 
the  app^nt  at  the  trial.  It  Is  true,  the  wit- 
ness states  the  declaration  of  the  decedent  as 
to  the  cause  and  manner  ot  his  death.  This 
declaration  Is  Itself,  under  the  authorities, 
made  original  testimony;  and  It  la  consid- 
ered as  original  evidence,  and  not  hearsi^, 
when  ^ven  ai^  witness  who  may  hare 
heard  such  declaration  when  made  under  the 
circumstances  required  1^  law,— that  Is,  that 
the  declarant  must  be  conscious  at  the  time 
of  approaching  death,  and  believe  that  there 
was  no  hope  of  recoreiy.  and  that  such  dec- 
laration was  voluntarily  made,  and  not 
through  the  persuasion  of  any  person,  and 
that  the  same  whs  not  made  in  answer  to  In- 


traxtigatories  calculated  to  lead  the  deceased 
to  make  any  particular  statement,  and  that 
such  declarant  was  at  the  time  ot  sound  mind. 

Appellant  assigns  as  wnt  the  action  of  the 
court  In  refusing  to  permit  him  to  l^q^^p^** 
Mrs.  Bessie  Flowm  by  the  testimony  of  H.  D. 
Gunnels.  Bald  assignment  Is  based  upm  tbr 
following  Mil  of  exceptions:  "Be  It  ranem- 
bered  that  upon  the  trial  of  this  cause  Mrs. 
3essle  Flowos,  wife  of  the  deceased,  W.  H. 
Flowora,  a  state  witness,  wbo  testifled  fbr  the 
state  upon  the  trial  of  this  cause:  That  bo- 
husband,  W.  H.  Flowers,  was  eat  and  stabbed 
with  a  knife,  as  allied  In  the  indictmmt  in 
this  cause;  and  that  she  was  j/xeaeat  wtam 
he  was  cut  and  stabbed,  and  ttiat  bite  hus- 
band (the  deceased)  nerer  drew  his  knife,  and 
did  not  have  any  knife  open  or  in  bla  hands 
during  the  difficulty  in  whldi  he  was  killed. 
untU  after  the  difficulty  was  over,  and  he 
had  been  taken  Into  the  main  court  room,  at 
Sweetwata,  Texas,  and  then  she  saw  bim 
take  it  out  of  bla  podcet,  and  open  it;  and 
that  deceased's  toother,  Grauvm  Flowers,  had 
no  knife  seen  ty  her,  and  that  ahe  did  not 
see  Granvffl  Elowen  dactag  the  difflculty; 
and  that  her  husband  was  not  flghting,  and 
she  did  not  see  the  defendant  BL  P.  Ta^or. 
during  the  difficulty.  The  following  qoea- 
tions  were  ^pounded  to  her  by  the  defend- 
ant's couns^  to  wit:  'DMln't  tod  tdl  H.  D. 
Qunnsls,  the  assistant  dty  marshal  of  Ft 
Worth,  Texas,  about  the  last  of  Fdroary  or 
first  of  March,  1897,  in  the  ooort  house  at 
Ft  Wortb,  Teus,  Just  north  across  the  ball 
from  the  district  dol^s  office  In  said  conrt 
house,  tbat  Yat  Tsylor  (St.  P.  Taylor,  the  de- 
fendant) had  this  flght  in  self-defaws^  ud 
ona^t  to  be  acquitted,  and  that  yon  had 
sworn  lies  enough  tar  the  Flowers  sgalnct 
Vat  Taylor,  or  sworn  lies  enough  against  Vat 
Taylor;  and  tbat  tl^,  GranvlU  Flowcn  and 
deceased,  WOl  Flowers,  both  Jumped  on  de- 
fendant and  what  he  did  was  in  self-drffenae: 
and  that  you  knew  enough  to  acquit  bim,  and 
was  going  to  awaar  it  on  the  next  trial,  and 
what  he  did  he  bad  it  to  dot  That  said 
witness  Mrs,  Bessie  Flowers,  the  wife  of  de- 
ceased, denied  teUdng  to  said  H.  D.  Gunnris 
i^ot  the  d^ndant's  case  at  an,  and  abso- 
lutely denied  ^t  she  made  aqy  sudi  state- 
ments to  said  witness  H.  D.  Gonn^  init 
stated  she  did  have  a  talk  wltii  bim  about 
that  time  and  place  mentioned.  Whereupon 
the  defendant  put  said  witness  H.  D.  Gun- 
nels upon  the  witness  stand,  ai^  asked  him 
the  same  questions  propounded  to  said  wit- 
ness Mrs.  Bessie  Flowers.  Said  witness  an- 
swered she  made  a  part  of  such  statements. 
The  Jury  was  withdrawn  from  the  court 
room,  and  the  witness  Gunnels  made  the  CtA- 
towing  statemmt  to  Ox  court  to  wit:  *0n  or 
about  the  latter  part  of  FetKiiaiy,  1887,  or 
some  time  In  March  of  the  same  year,  Mn. 
Bessie  Flowers  sent  for  me  to  meet  her  at  the 
district  cieric*s  office  in  tl»  conrt  house  In 
Tarrant  county,  Texas.  I  met  ber  there  st 
said  office,  went  across  the  lull,  norUi  of  die- 
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triet  clerkfi  office,  and  she  told  me  as  fc4-  , 
lows:  Slrat,  she  asked  me  If  I  bad  heard  of 
(dd  man  Flowen  taOdng  ebont  her.  I  told 
ber  I  bad  not.  She  said  she  had  been  told 
tiiat  be  bad  been  talklns  about  her,  and  that 
«he  wanted  me  to  tiy  to  find  out,  If  possIUe, 
all  that  be  bad  said.  Said  she  was  tired  of 
beinff  boUdooed,  and  she  was  not  going  bade 
to  the  trial  unless  they  smt  bw  a  ticket ;  and 
that,  If  she  did  go  back,  she  was  going  to  tnm 
Vat  Taylor  loose;  tiiat  be  should  be  tuned 
loose;  that  be  only  done  what  he  had  to  do; 
tbat  Will  Sloweiii  and  GrauTlU  Flowers  were 
both  on  him  when  he  cut  WVl  Flowers,  and 
that  her  testimony  on  next  trial  would  tnm 
blm  loose.'  Aftor  the  abore  testlmooy  ot 
the  said  witnen  H.  D.  Ounnels  was  relat- 
ed to  the  court  In  tlie  absence  of  Ibe  jury» 
the  state's  connsd  objected  to  said  testimony 
going  or  being  introduced  before  the  Jury,  be- 
cause It  was  conclusions  of  the  witness  Mrs. 
Bessie  Flowers,  and  not  material,  and  was 
ctdlatwal  Issues,  and  did  not  contradict  any 
statement  of  Mrs.  Bessie  Flowers.  The  court 
sustained  said  obJertlons,  and  refused  to  al- 
low the  said  testlnumy  to  go  btfOre  the  Jury, 
to  which  ruling  of  the  court  defudant  then 
and  there  ocepted.  And  fben  defendant  ct- 
Cered  to  put  said  Intorogatorles  to  said  wit- 
ness Gunnels  separately,  and  aSks  the  court 
to  allow  him  to  do  tbat,  as  scnne  ct  said  an-  ; 
swers  of  said  witness  were  admissible.  The 
eaurt  rtfused  to  allow  defieaduili  to  do  ttiat 
and  then  defendant  offered  to  put  the  said 
witness  Mrs.  Bessie  Flowers  on  the  witness 
stand,  and  ask  bar  the  exact  questions  testified 
to  said  H.  D.  Ounnels,  and  the  court  re- 
fused to  allow  defendant  to  do  that;  said  It 
was  not  material,  and  did  not  contradict  any 
testimony  of  witness  Mrs.  Bessie  Flowers,  and 
be  would  rule  It  all  out;  and  said  witness 
had  already  been  on  the  stand  twice,— once  by 
the  stat^  and  <mce  fay  the  defendantr-and 
the  court  would  not  allow  ber  to  be  recalled. 
Whereupon  the  defendant  eaosqiited  to  the  nA* 
Ing  of  the  conrt,  and  tenders  this,  his  bill,  and 
asks  It  to  be  allowed  and  wdered  filed."  etc 
Now,  If  It  was  ooiiu)etent  fbr  v)pdlant  to  Im- 
pea^  Mrs.  Flowers,  and  the  proper  predicate 
had  not  prerlously  been  laid,  then  we  think 
the  court  should  bare  peruiltted  the  relntro- 
ductlfm  of  Mrs.  Flowers,  In  order  to  lay  the 
Vnpa  predicate  after  It  was  ascertained  ex- 
actly what  H.  D.  Ounnels  would  testify  as 
to  hsrstatements  to  him.  But,  If  It  was  not 
competent  to  impeach  Mrs.  Flowras  iqion  the 
points  Bt&ted  by  H.  D.  Ounnels,  thai  no  error 
was  committed  by  the  court  In  refuidng  to  per- 
mit Mrs.  Flowers  to  be  Introduced  for  the 
purpose  of  laying  a  ^o^per  predicate.  80  this 
In^ngs  us  to  the  question  as  to  whether  Mrs. 
Flowers  could  be  Impeached. 

The  blU  In  questkm  Is  adroitly  drawn,  and 
the  reading  of  the  first  part  of  the  UIl  would 
Indicate  that  Bfrs.  Fkiwers  had  testified  tbat 
she  was  present  when  ber  husband  was 
cot  and  stabbed,  and  that  ber  husband  neT- 
«:  djrew  his  knife,  and  did  not  have  any 


.  knife  oi>en  or  In  bis  band  during  the  diffi- 
culty In  which  be  wu  killed,  until  after  the 
difficulty  was  over;  and  tbat  he  only  drew 
It  after  be  was  remoTed  from  the  room  In 
which  the  difficulty  occurred;  and  also  tbat 
Granvlll  Flowers  bad  no  knife  during  the 
difficulty;  and  tbat  her  husband  was  not 
fighting,  and  that  she  did  not  see  the  de- 
fendant, B.  P.  TaylOT,  during  the  difficulty. 
This  is  stated  In  such  a  way  at  the  outsM  of 
the  Ull  as  to  n^ke  It  appear,  as  stated  above, 
that  she  was  presoit  during  the  dlfflmlty,  and 
witnessed  It  While  It  Is  true  tbat  the  mere 
statement  her  to  flowers  that  she  was 
tired  of  being  bolldoaed,  tbat  If  she  wait 
bsA  to  the  trial  th^  would  have  to  send  her 
a  tld»t,  and  that  she  was  going  bade  to  turn 
Tat  Tsfflor  (the  defendant)  loose,  and  tbat 
he  should  be  turned  loose,  and  that  be  only 
did  what  he  had  to  do.— not  being  the  relation 
of  any  fiurt  la  contravention  of  her  assumed 
teatlmcHty,  but  being  merdy  the  exprestfim  of 
an  <q»lnIon  by  her,  would  not  be  competent. 
Tet  the  stat«nents  by  her  to  Ounnels  tbat 
Wni  Flowers  and  OranvUl  Blowers  wore 
both  on  him  (meaning  defendant)  when  he 
cut  Will  Flowexs,  would  be  the  statement  of  a 
fUct,  and  would  certabdy  be  competent  evl< 
dence  to  Impeach  bw,  If  the  Ull  shows  that 
she  was  present  at  the  difficult,  and  stated 
;  that  she  witnessed  It,  and  that  Will  Flowers 
and  OranvUl  Flowers  were  not  on  defoidant 
when  be  cut  W.  H.  Flowers;  or  If  she  stated 
fliat  she  was  present  at  tlie  ^Uflleulty,  and 
gave  an  account  of  bow  It  happoied.  and  that 
such  account  was  Inculpatory  of  defendant, 
and  antagonistic  or  In  contravention  of  the 
Idea  that  W.  H.  Flowwa  and  Granvlll  Slow- 
en  were  on  top  of  defendant  when  he  cut 
deceased,— then  the  Impeaching  testimony 
would  be  admissible.  The  court,  however, 
certifies  as  one  of  the  reasons  for  Us  refusal 
to  permit  the  Impeaching  testbuony  tbat  It 
was  not  In  cmtmdictton  of  any  testimony 
given  In  by  Mrs.  Fl0W6rs,-^aiat  Is,  the  bill  Is 
self-contradictory,— and  the  courts  explana- 
tion not  reconcUaUe  with  flie  statonent  In 
the  be^nntng  of  the  bill  as  to  what  Mrs. 
Flowers  had  testified  to  on  the  trial,  and  what 
It  was  iffoposed  to  be  proved  by  Gmmels  she 
had  stated  to  blm  In  the  court  house  at  Ft. 
Worth.  If  we  consider  that  the  Judge's  ex- 
planation m  modlflcatltm  of  the  bill  has  a  con- 
trolling Influence,  then  this  would  dispose  of 
the  bllL  If  we  recur  to  the  statement  of 
facte,  we  find  tbat  bis  explanatltm  te  eminent- 
ly correct;  that  Is,  Mrs.  Flower*  did  not  tes- 
tify that  she  was  present  during  the  difficult, 
and  witnessed  it,  nor  did  she  state  bow  It  oc- 
curred. On  the  contrary,  her  testimony  show- 
ed that  she  was  not  present  She  did  not 
see  or  know  how  the  cutting  occurred,  nor  did 
she  pretend  to  state  the  particulars  of  the 
transaction.  According  to  her  testimony,  she 
only  entared  the  room  after  her  husband  bad 
been  cut  and  was  being  taken  Into  an  ad- 
joining room,  and  she  did  not  see  the  defend- 
ant at  all.   True,  she  narrates  that  after  her 
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husband  was  taken  Into  the  other  room,  he 
handed  his  open  knife  to  her;  t>ut  two  other 
witnesses  testify  as  to  appellant  getting  his 
knife  out  of  his  pocket,  and  opening  it,  and 
banding  It  to  his  wife,  after  he  was  taken  Into 
the  other  room,  and  laid  upon  the  table.  This 
is  not  gainsaid  by  any  evidence.  Mr.  Whar- 
ton lays  down  the  rule  as  follows:  "A  wit- 
ness called  by  the  opposing  party  can  be  dis- 
credited by  proTlng  that  on  a  former  occasion 
be  made  a  statement  Inconsistent  with  hia 
statement  on  the  trial,  provided  such  state- 
ment be  material  to  the  Issne;  though  a  wit- 
ness, after  testifying  to  criminating  facts,  can- 
not be  asked  whether  he  has  not  previously 
said  that  In  his  opinion  the  defendant  wad 
not  guilty.  The  statement  which  it  is  intend- 
ed to  contradict  must  Involve  facts  In  evi- 
dence. If  confined  to  opinion,  when  os>inion 
Is  not  at  Issue,  or  to  other  Irrelevant  matters, 
the  cross-examining  party  Is  bound  by  the  an- 
swer. *  *  *  A  witness  may  also  be  contra- 
dicted by  proof  of  prior  contradictory  state- 
ments before  the  grand  Jury,  or  by  proof  that 
he  now  states  facts  which,  on  a  former  trial, 
he  <Hnltted  to  state;  and  generally,  whenever 
on  a  former  occasion  it  was  the  duty  of  the 
witness  to  state  the  whole  truth,  it  is  admissi- 
ble to  show  that  a  witness  in  his  statement 
admitted  facts  sworn  to  by  him  at  the  trial." 
See  Whart  Cr.  Bv.  8  482.  This  rule  has  been 
followed  by  our  court  In  a  number  of  deci- 
sions. It  apprehends  that  the  witness  has 
testified  to  some  material  fact  about  which  it 
Is  proposed  to  cont^dict  him;  and  it  presup- 
poses that,  if  the  witness  has  not  testified  to 
the  fact,  there  Is  no  basis  for  the  contradic- 
tory evidence.  Applying  this  rule  to  the  tes- 
timony of  Mrs.  Flowers,  we  find  that  she  did 
not  state  a  single  fact  with  reference  to  the 
fight  which  resulted  in  the  death  of  her  hus- 
tiand,  that  she  waa  not  present  at  the  time  It 
occnrred,  and  knew  nothing  as  to  how  it  did 
occur.  So  there  was  nothing  upon  which  to 
contradict  her,  aod  the  statement  proposed  to 
be  proved  by  Gunnels  that  she  theretofore  told 
him  at  Ft  Worth  that  when  defendant  cut 
her  husband,  that  her  husband  and  GranviU 
Flowers  were  on  top  of  him,  not  being  In  con- 
tradiction of  any  testimony  glvm  by  her  on 
the  trial,  was  not  Intimate  evidence  In  Im- 
peachment of  her;  and  the  court  did  not  err 
In  excluding  It 

Appellant  contends  that  the  chaxge  given  by 
the  court  with  reference  to  dying  declarations 
of  the  deceased,  W.  H.  Flowers,  was  Improp- 
er, as  being  a  charge  upon  the  weight  of  the 
evidence  and  giving  undue  prominence  to  said 
witness'  testimony.  We  have  examined  said 
chai^.  and,  In  our  opinion.  It  was  merely  an 
Instruction  to  the  jury  with  reference  to  a 
rule  of  law  under  which  they  were  to  deter- 
mine whether  or  not  they  should  consider 
said  dying  declarations  at  all.  Inasmuch  as 
some  controversy  was  made  by  appellant  as 
to  whether  said  declarations  were  freely  and 
voluntarily  made,  and  that  the  deceased  was 
of  sane  mind  at  the  tlmo;  and  conscious  of 


approaching  death,  the  court  Instructed  them 
that,  if  said  declarations  wen  not  made  un- 
der the  saf^uards  required  1^  law.  not  to 
consider  same.  The  charge  in  question  was 
as  follows:  "Yon  will  not  consider  the  dying 
declarations  of  the  deceased,  W.  H.  Flowers, 
unless  you  believe  from  the  evidence  that  at 
the  time  the  said  declarations  were  made  that 
the  deceased  was  of  sane  mind,  consdous  of 
approaching  death,  and  that  said  statement 
was  made  voluntarily,  and  not  In  response  to 
Interrogatoriee  calculated  to  lead  deceased  to 
make  any  particular  statemisnt  But  in  this 
connection  I  charge  you  that  it  would  be  no 
legal  objection  to  said  declaration  that  qnes- 
tions  were  asked  him  directing  his  mind  to  thf 
subject,  or  part  of  the  subject  upon  wliicb 
said  declaration  was  Snade.  Nor  do  such 
questions  take  from  such  declaration  its  vol- 
nntary  character."  We  nnderstand  the  last 
portion  of  said  charge  as  particularly  objected 
to.  In  our  opinion,  it  embodies  a  correct  nde 
on  the  sub]e<^  and  wu  awUcaUe  to  the  tes- 
timony. 

A|^»klant  also  objected  to  the  following 
charge:    "Yon  are  loatnicted  that.  If  the  de- 
fendant provoked  the  contest  with  the  deceas- 
ed. W.  H.  Flowers,  with  the  apparent  inten- 
tion of  killing  him  or  doing  him  serious  bodily 
harm  or  injury,  he  would  be  guilty  of  mnrd^. 
although  he  mls^t  have  dme  the  act  of  killing 
suddenly,  without  deliberation,  and  In  order  to 
,  save  his  own  life.   'Hie  law  allows  no  Jnstltl- 
;  cation  In  such  cases,  and  no  reduction  of  the 
!  grade  of  homicide  below  murder.   But,  If  the 
I  defendant  provoked  the  contest  vrithont  any 
Intention  to  kill  deceased,  or  to  Inflict  serions 
i  bodily  harm  or  injuiy  upon  him,  and  suddenly. 

witiiout  deliberation,  stabbed,  cat  and  killed 
i  him.  he  would  be  guilty  of  manslauKfato." 

The  contention  of  appellant  Is  that  there  was 
j  no  testimony  authorising  this  chairge;.  We 
I  woidd  remark  In  this  connection  that  a  fun  and 
dear  charge  on  self-defense  was  given,  which. 
!  In  our  opinion,  adequately  guarded  the  rights 
I  of  the  defendant;  and  said  charge  was  not 
I  trammded  by  the  charge  on  provocation  being 
I  connected  therewith.   It  does  not  appear  from 
:  the  testimony  that  any  witness  except  the  de- 
I  ceased  made  any  statement  as  to  the  circuro- 
I  stances  Immediatdy  attending  the  stabl^f! 
with  the  knife.   If  the  dying  declarattona  be 
true,  appellant  iu>t  only  sought  and  proToked 
the  difficulty,  but  himself  attacked  deceased. 
This  declaration  first  tells  about  an  altnvatlon 
that  had  occurred  l)etween  him  and  deceased 
In  the  room  where  th^  were  dancing.  Some 
considerable  lapse  of  time  after  this—an  honr 
or  more— deceased  walked  from  the  supper 
room  Into  the  corridor.   "There,"  he  says,  "I 
stepped  in  the  door  of  the  comrt  room,  and  saw 
Vat  Taylor  In  the  corridor  In  the  comer  nexi 
to  the  ladder.  I  had  my  back  to  bim.  and  he 
said,  'I  think  you  acted'  [and  tised  a  very  op 
probrious  epithet  towards  him],  and  then  stab- 
bed me  in  the  belly  with  his  knife.   He  made 
all  the  wounds  In  my  abdomen  before  I  dlnch- 
ed  with  hira.  I  think  he  cut  me  on  the  shirt 
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sleeve  after  we  clinched.  I  never  had  my 
knife  ont  at  all  In  the  corridor,  or  while  we 
were  scuffling,  I  got  It  out  after  we  separated, 
and  came  Into  the  coart  room."  Now,  this  tes- 
timony not  only  jusrtfled  the  court  In  giving 
a  charge  on  provoking  the  difficulty,  but  would 
deprive  the  defendant  of  self-defense  altogeth- 
er. Nor,  in  our  opinion,  does  the  testimony  of 
any  of  the  other  witnesses  In  the  case  mili- 
tate against  this  evidence.  True,  two  of  the 
witnesses,  who  were  in  the  court  room,  stated 
they  were  sitting  on  a  railing  in  front  of  the 
Judge's  stand,  and  looking  through  the  door 
Into  the  corridor.  "Saw  deceased  come  from 
towards  the  grand-Jury  room,  and  lean  up 
against  the  door  facing.  Defendant  was  at 
that  time  leaning  against  the  door  facing  on 
the  north  side  of  the  door.  They  stood  there 
and  talked,  facing  each  other,  for  a  minute  or 
two;  and  then  defendant  started  to  walk  off 
towards  the  head  of  the  st&lrway.  Saw  de- 
ceased's arm  go  out  In  front  of  him,  and  In  the 
direction  of  the  defendant."  One  of  these  wit- 
nesses merdy  says,  "Deceased's  arm  went  out 
In  the  direction  of  defendant,"  and  the  other 
says,  "I  think  he  struck  at  defendant;  they 
seemed  to  clinch  then,  and  I  saw  no  more,  as 
the  crowd  rushed  up."  Taking  the  testimony 
of  these  witnesses.  In  connection  with  the  tes- 
timony of  the  deceased,  showing  what  this  con- 
versation was,  and  the  opprobrious  epithets 
applied  to  him  (deceased)  by  defendant,  If,  ac- 
cording to  these  witnesses,  defendant,  In  re- 
sponse to  this  Insulting  language,  struck  at  or 
struck  defendant  according  to  said  witnesses, 
then  the  court's  charge  on  provoking  the  diffi- 
cult was  certainly  rendered  pertinent.  More- 
over, In  our  view,  there  was  no  danger  of  the 
Jury  applying  the  charge  of  the  court  to  the  al- 
tercation that  occurred  In  the  dance  room  some 
bours  previous. 

Appellant,  In  this  connection,  claims  that  the 
court,  having  given  a  charge  on  provocation, 
should  have  given  an  alternative  charge.  Hie 
charge  given  by  the  court  on  self-defense  we 
think  fairly  embodied  all  of  appellant's  rights 
under  the  testimony  In  the  case.  Said  charge 
fully  authorized  the  Jury  to  acquit  the  defeod- 
ant  if  he  was  first  attacked  by  either  deceased 
or  his  brother,  GranviU  Flowers,  In  such  man- 
ner as  to  cause  him  to  appreh^id  danger  to 
his  life,  or  serious  bodUy  Injury.  To  our 
minds,  indeed,  there  is  very  little  testimony  in 
the  case  calling  for  a  charge  on  self-defense  ab 
all,  although  Duke  Taylor,  the  brother  .of  the 
defendant,  was  a  witness  on  his  behalf,  ^e 
does  not  state  the  beginning  of  this  difficulty 
In  such  form  as  to  make  clear  to  our  minds  the 
appellant's  right  of  self-defense.  He  says; 
"When  the  fight  was  up,  I  was  walking  from 
the  railing  over  ton'ards  the  door  of  the  court 
room,  and  had  stopped  some  eight  or  ten  feet 
from  the  door,  right  opposite  to  IL  The  first 
thing  that  drew  my  attention  was  the  motion 
of  the  deceased's  arm.  He  struck  out  In 
front  of  bim.  I  did  not  see  bis  hand,  and  did 


not  know  whether  he  had  anything  In  It  or 
not  I  saw  my  brother  there  at  the  time,  and 
I  rushed  to  the  door,"  etc.  Now,  he  does  not 
state  the  origin  of  this  difficulty  In  the  corri- 
dor, and,  according  to  deceased's  version, 
which  Is  not  contradicted  by  any  witness,  de- 
fendant was  the  aggressor;  brought  It  on;  and 
if  It  be  conceded  that  defendant  struck  falm 
after  he  had  denounced  him,  he  evidently  did 
so  for  the  puriiose  of  bringing  on  the  difficulty, 
and  then  cutting  him  with  his  knife,  for  all 
of  the  testimony  shows  that  he  immediately 
began  to  cut  him.  The  testimony  further 
shows  that  after  the  altercation  in  the  dance 
room  he  must  have  premeditated  this  assault, 
and  laid  io  watt  for  the  deceased  some  time 
in  the  corridor,  before  be  found  occasion  to  at- 
tack him,  because  the  brother  of  the  defendant 
says  that  he  saw  his  brother  out  In  the  hall 
several  minutes  before  the  fight  oiccurred;  and 
other  witnesses  show  that  he  must  have  been 
there,  and,  as  soon  as  deceased  appeared.  Be 
denounced  him  In  a  violent  manner;  and 
whether  he  or  deceased  struck  the  first  blow, 
to  our  minds,  is  absolutely  Immaterial. 

There  was  no  error  In  the  court's  additional 
charge  to  the  Jury  that,  if  the  deceased  made 
any  other  attack  on  the  defendant  than  one 
with  Intent  to  kill  him  or  inflict  serious  bodily 
injury,  before  he  was  authorized  to  slay  de- 
ceased be  must  have  resorted  to  all  the  other 
means  besides  retreating.  If  he  made  any  at- 
tack on  blm  at  all.  It  was  an  attack  less  than 
one  to  murder  or  Infilct  upon  him  serious  bod- 
ily injury.  Nor  did  the  court  commit  any  error 
In  refusing  to  give  appellant's  requested  in- 
struction embodyli^  self-defense,  predicated 
on  the  idea  that  there  was  a  conspiracy  be- 
tween deceased  and  others  to  make  an  attack 
on  defendant.  The  testimony  utterly  falls  to 
show  any  such  conspiracy. 

Appellant  Insists  that  be  should  have  had  a 
new  trial  on  account  of  the  separation  of  the 
Jury  while  they  were  considering  their  verdict, 
and  that  the  case  should  be  reversed  on  ac- 
count of  the  refnsal  of  the  court  to  grant  such 
new  trial.  We  have  examined  the  record  care- 
fully In  this  respect,  and,  while  It  appears  that 
members  of  the  jury  on  two  occasions  were  ab- 
sent from  the  main  body.  It  appears  that  dur- 
ing such  separation  one  of  the  Jurors  merely 
went  into  the  hotel  wltli.an  officer  to  register 
off  bis  name,  which  was  only  a  short  distance 
from  where  the  main  body  of  the  Jury  was, 
and  tliat  he  was  only  absent  from  them  a  very 
short  time;  that  in  the  meantime  the  Judge, 
and  perhaps  another  officer,  were  with  the 
Jury.  Another  one  of  the  Jurors  left  the  main 
body  at  one  time  to  go  to  a  buggy,  in  which 
were  his  sister  and  two  other  young  ladles,  in 
order  to  send  a  message  to  his  wife.  He  was 
then  In  view  of  the  officer  all  of  the  time,  and 
it  does  not  appear  that  there  was  any  such  aej^ 
aratlon  as  In  any  wise  would  prejudice  the 
rights  of  the  appellant  No  error  appearlnc  In 
the  record,  the  Judgment  la  affirmed. 
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ARBUTHNOT  v.  STATE. 
(Oonrt  of  Criminal  Appeals  of  Texaa.  Jan. 

12,  1898.) 

Crimikal  ti&w— Cohts  on  Appbai^Fib  or  At- 

tornbt  Obnbru. 

1.  Code  Cr.  Proc.  1895,  c.  4,  art  1119,  providea 
for  a  fee  of  $10  to  the  attorney  generd  where 
a  conviction  of  misdemeanor  la  affirmed.  Arti- 
cle 1121  aathorizes  nuch  fee  to  be  taxed  against 
defendant,  and  collected  as  in  other  cases. 
Btid,  that  such  fee  ia  costs  to  be  taxed,  within 
article  1071,  proTiding  that  onl;  costs  author- 
ixed  by  law  shall  be  taxed  in  criminal  proceed- 
inn. 

2.  The  fact  that  Code  Cr.  Proc.  1S85,  c.  4.  art 
11221,  only  proridea  for  collecting  the  clerk'i 
costs  by  execution  against  defendant  and  his 
sureties,  where  a  conviction  for  a  misdemeanor 
is  affirmed  oa  appeal,  does  not  by  inference  pre* 
rent  the  fee  allowed  the  attorney  general  In 
inch  cases  (article  1119),  which  la  aathoriaed 
(article  1121)  to  be  taxed  against  defendant 
and  collected  as  in  other  cases,  from  being  taxed 
in  the  appellate  court,  and  collected  by  execu- 
tion isaued  against  the  defendant  and  his  Bure- 
ttes on  appeal,  together  with  costs  of  the  writ 

Motion  by  defendant  to  re  tax  costs.  Orer- 
ruled. 

For  former  report,  see  84  S.  W.  269. 

HBXDERSON,  J.  This  Is  a  motion  to  re- 
tax  the  costs  in  said  case,  which  was  appealed 
from  Montague  county,  and  affirmed  at  a  for- 
mer term  of  this  court,  and,  as  ancillary  to 
this  motion,  there  is  also  an  Injunction  granted 
by  the  dlBtrict  Judge  of  the  Sixteenth  Judicial 
district  The  items  of  coet  are  clerk's  fee,  in 
this  court,  $10;  attorney  general'B  fee,  $10; 
Issuing  writ  of  execution,  $1;  and  the  return 
thereon,  $1,— malting.  In  all,  $22.  The  cl&!k  of 
this  court  Issued  an  execution  for  said  costs, 
$10  was  paid  to  the  sheriff  of  Montague  coun- 
ty as  the  costs  of  the  clerk  of  this  court,  and 
the  balance  of  $12  the  appellant  and  his  sure- 
ties refused  to  pay,  claiming  that  the  same 
was  not  legitimate  costs,  for  which  appellant 
and  his  sureties  were  bound  on  the  recogni- 
zance executed  in  tiie  court  below.  Appellant 
In^ts,  In  this  connection,  that  article  1071  of 
the  Code  of  Criminal  Procedure  of  1S96  only 
authorized  costs  which  are  expressly  provided 
for  by  law,  and  that  the  attorney  general's  fee 
of  $10,  and  the  cost  of  issuing  the  execution 
and  return  thereon  ($2),  are  not  provided  for  by 
any  statutory  law;  ^t  least,  that  there  Is  no 
provision  making  the  sureties  on  appellant's 
recognizance  liable  for  snch  costs.  By  refers 
ence  to  article  1119^  c.  4,  Code  Or.  Proc.  1893 
(which  chapter  has  reference  to  costs  to  be 
paid  by  defendant).  It  will  be  seen  that  the  at- 
torney general,  in  eveiy  case  of  misdemeanor 
In  which  the  Judgment  of  the  court  below  U 
affirmed  by  the  court  of  criminal  appeals,  Is 
allowed  the  sum  of  $10.  Artlde  1120  author- 
izes the  clerk  also  to  receive  e  fee  of  $10, 
which  is  couched  in  similar  language  as  the 
preceding  article.  Article  1121  authorises  the 
fees  named  in  the  preceding  sections  to  be 
taxed  against  the  defendant  and  collected  as 
fn  other  cases.  Article  1122  specially  provides 
tha^  when  the  Judgment  of  Qie  court  below  Is 


affirmed  against  a  defendant,  the  fees  of  tbe 
clerk  of  said  court  shall  be  adjudged  against 
the  defendant  and  his  sureties  on  his  recog- 
nizance, for  which  execution  shall  Issue,  as  in 
other  cases  of  appeal  to  the  court  of  criminal 
appeals.  It  is  contended  that,  because  this 
article  provides  as  to  how  the  fees  of  the  clerk 
shall  be  taxed  and  cc^ected,  It  excludes  the 
idea  that  the  fee  of  the  attorney  general  can 
be  taxed  and  collected  in  the  same  manner: 
and,  If  the  fee  of  the  attorney  general  is  col- 
lectible at  all.  It  must  be  collected  from  the 
defendant  by  proceedings  In  the  court  below, 
as  provided  for  in  the  collection  of  costs  In 
said  court,  and  that  tbe  defendant  alone  Is  re- 
sponsible for  such  costs.  We  do  not  so  un- 
derstand this  matter.  The  fee  of  the  attorney 
general  Is  as  much  the  costs  accruing  In  tbe 
court  of  criminal  appeals  as  tbe  clei^'s  fees, 
and  is  expressly  provided  for  by  the  statute 
above  quoted.  It  is  costs  accruing  solely  Is 
the  court  of  criminal  appeals,  and  depends 
upon  one  of  two  propositions.— either  that  tbe 
Judgment  Is  affirmed  or  appeal  is  dismissed. 
As  said  t>efore,  article  1121  provides  for  tax- 
ing of  costs  of  the  attorney  general  and  of  the 
clerk  against  the  defendant,  and  im  their  col- 
lection as  In  othw  cases.  These  costs  per- 
tain to  no  other  court  but  this,  and  we  know 
of  no  other  place  where  tbey  can  be  taxed, 
and  no  other  tribunal  authorized  to  collect  such 
costs.  The  recognizance  given  on  appeal  to 
this  court  expressly  provides  that  the  defend- 
ant shall  abide  by  the  Judgment  of  the  court 
of  criminal  appeals.  We  hold  that  the  fee  of 
tbe  attorney  general,  as  well  as  the  fee  of  the 
clerk.  Is  a  I^itimate  Item  of  costs  against  the 
appellant  aud  the  sureties  on  his  recogiilzance. 
We  further  hold  that  to  enforce  tbe  collection 
of  these  Items  of  costs,  tbe  clerk  of  this  conn 
Is  authorized  to  issue  an  execution,  and  that  he 
Is  entitled  to  tbe  same  fee  therefor,  as  well  as 
tbe  return  thereon,  as  is  provided  In  ctvU  esses. 
We  accordingly  overrule  the  motion  to  retax 
the  costs,  and  authorize  the  clerk  of  this  court 
to  Issue  an  execution  for  the  amount  of  tbe 
costs  uncollected. 


PILOT  T.  STATE. 
(0>urt  of  Criminal  Appeals  of  Texas.  Jan. 

12,  1888.) 

Crimisai-  Law— Costinoancb— RBBDTTiifo  Eri- 
nsxcB— Apprai.— Harvlbss  Bxsos — Bokolast 
— Nkw  Tbial— SIiboohpdot  or  JusT—BTtDsiitni 

OF  lNTBH'r-~lN8TRDOTIOMS. 

1.  On  a  prosecution  for  burglary,  there  was 
evidence  that  defendant  was  seen  in  the  act  of 
burglary,  and  that  defendant  had  a  shotgun, 
and  snapped  It  at  the  witnesses.  HHd,  chat  de- 
fendant was  not  entitled  to  a  continuance  on 
account  of  the  absence  of  a  witness  who  would 
testify  that  defendant  had  his  rifle  repaired  a 
few  days  befbre  tbe  tmr^aty,  sneh  evidence 
being  immaterial. 

2.  Defendant  was  not  entitled  to  a  eontinn- 
ance  because  of  the  absence  of  his  son  as  a  wit- 
ness, where  the  application  merely  stated,  in 
general  terms,  that  the  son  was  home  <m  the 
night  of  the  burglary,  which  was  committed 
about  four  piles  from  defendants  house. 
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3.  It  U  not  error  to  admit  in  rebuttal  original 
eridence  which  rebats  defendant's  theoiy  and 
erideiice  of  an  alibi. 

4.  On  a  trial  for  barglary,  a  physician  testi- 
fied that,  on  the  next  monung  after  the  killing 
of  P.,  defendant's  brother,  he  saw  his  body,  and 
examined  the  wounds  thereon.  The  dead  body 
was  found  about  18  feet  in  the  rear  of  the  store, 
in  a  gnl^.  BOd,  that  evideuce  by  such  physi- 
cian that  it  was  possible  for  P.  to  have  been 
shot  in  the  house,  as  related,  and  to  hare  gotten 
to  BQch  goUy,  without  having  any  atgn  of  blood 
aloQK  the  nmte,  waa  admisslue  u  expert  testi- 
mony. 

5.  Even  tf  not  within  the  rule  of  expert  testi- 
mony, snch  erfdenee  was  harmless,  the  evidence 
as  to  where  he  was  when  shot  and  when  he 
was  found  b^g  positive  and  uncontradicted. 

6.Svidence  of  prior  burglaries  of  the  same 
Aouse  was  admitted,  without  objection,  to  ex- 
plain the  presence  of  prosecutor  and  one  J.  in 
the  hoQse  at  the  time  of  the  barglary  charged, 
and  snch  evidence  did  not  tend  in  any  degree  to 
implicate  any  one.  Bdd,  that  the  omission  to 
charge  with  reference  to  the  punjose  for  which 
the  fiaj  eonld  consider  anch  erloence  waa  not 
error. 

7.  On  a  prosecution  for  barglary  of  a  store, 
there  waa  evidence  that  defendant  and  his 
brother  were  prowling  around  the  store,  and 
that  such  brother  earned  with  him  a  pillowslip, 
which  waa  fonnd  in  the  building  after  he  was 
shot,  and  fled  with  defendant  Sdd,  that 
whether  defendant  committed  ^e  burglair  toe 
the  purpose  of  theft,  or  of  an  assault  with  In- 
tent to  commit  murder,  waa  not  rendered  un- 
eertain  becauae  defendant,  as  soon  as  he  was 
detected,  attempted  to  shoot  the  persons  who 
were  lying  In  wait  In  the  store. 

8.  The  court  properly  refused  to  set  aside  a 
verdict  of  guiitr  because  one  of  the  Jurors  made 
an  affidavit  that  he  did  not  believe  the  defend- 
ant guilty,  but  assented  to  the  verdict,  because 
11  of  said  jurors  stated  that  they  believed  de- 
fendant was  guill7,  and  their  conduct  was  snch 
"that  I  believed,  unless  I  assented  to  the  ver- 
dict which  was  returned,  I  would  be  grossly 
insulted  by  them,  and  lhat  I  only  assented 
thereto  br  reason  of.  the  Influence  of  thla  fear." 

Appeal  from  district  court,  Shelby  county; 
Tom  C.  Davis,  Judge. 

Henry  Pilot  was  conrlcted  of  barglary,  and 
appeals.  Affirmed. 

D.  M.  Short  &  Sona.  for  appeUuat.  Mann 

Trice,  for  the  State. 

IIBNDBBSON,  J.  Appellant  was  convict- 
ed of  burglary,  and  his  punishment  assessed 
at  two  years  In  the  penitentiary;  hence  thla 
appeal. 

Appellant  complains  of  the  action  of  the 
court  In  overmllng  his  motion  for  a  contlna- 
ance  on  account  of  the  absence  of  two  wit- 
nesses, Grant  Pilot  and  one  Amey,  both  of 
-whom,  be  says,  bad  been  snbiKenaed  as  wit- 
nesses for  bim  In  the  case.  By  the  witness 
Amey  he  proposed  to  prove  that,  a  few  days 
before  the  alleged  burglary,  said  Amey  who 
was  a  gunsmith,  had  repaired  the  gun  of 
appellant  It  was  Insisted  that  this  tes- 
timony was  material  In  rebuttal  of  the 
state's  proof  that,  in  connection  with  the  two 
parties  (defendant  being  one  of  them)  who 
-were  aeen  by  the  two  state's  witnesses  In  the 
act  of  burglarising  the  bouse,  defendant  bad 
a  shotgun,  and  snapped  it  at  the  state's  wit- 
nesses. Now,  In  response  to  this  position. 
It  Is  only  necessary  to  state  that  the  proof 
43  S.W.-65 


offered  by  the  state  did  not  show  that  It  was 
the  shotgun  of  the  defendant  which  waa 
used.  Indeed,  when  we  recur  to  the  testi- 
mony on  the  part  of  the  state,  the  witness 
states  be  was  not  certain  whether  It  was  a 
shotgun  or  not.  So  far  as  the  state's  case  Is 
concerned.  If  appellant  had  a  shotgun  It  la 
not  claimed  that  It  was  his  own  shotgun,  and 
we  fail  to  see  how  the  bare  circumstance 
that  he  had  his  rifle  repaired  a  few  days  be- 
fore by  the  gunsmith  would  have  had  any 
material  bearing  on  the  case.  As  to  the 
witness  Orant  Pilot  the  application  states, 
in  general  terms,  that  Grant  the  son  of  ap- 
pellant, was  at  home  on  the  night  the  bu^ 
glary  was  committed,  l^e  circumstances 
attending  this  alibi  testimony  are  not  stat- 
ed. The  burglary  occurred  about  12  o'clock 
at  night  at  a  little  town  about  four  miles 
from  the  defendant'a  house.  How  many 
rooms  wm  In  said  house,  whether  Orant 
slept  In  the  same  room  with  appellant  or 
whether  it  la  pretended  that  he  was  awake 
during  the  night  and  knew  that  appellant 
was  at  home.  Is  not  stated.  This  application 
Is  not  such  a  d^nlte  statement  of  facts  as 
would  authorise  us  to  entertain  the  motion 
In  this  regard.  The  motion  for  a  continu- 
ance, as  well  as  the  motion  for  a  new  trial, 
predicated  on  the  action  of  the  court  In  over- 
ruling the  same,  was  properly  overmled. 

It  la  claimed  by  appellant  that  the  court 
erred  In  permitting  the  state  to  Introduce 
0.  U  Johnson,  after  the  defendant  bad  closed 
his  testimony,  in  rebuttal;  the  Insistence  be- 
ing that  the  testimony  of  the  said  Johnson 
was  original  testimony,  and  not  In  rebuttal 
of  anything  that  defendant  proved,  and 
should  have  been  Introduced  originally  by 
the  state.  It  Is  true  the  testimony  of  John- 
son was  original  testimony,  and  might  very 
properly  have  been  Introduced  by  the  state 
originally,  but  it  was  also  directly  in  rebuttal 
of  the  defendant's  theory  of  an  alibi.  His 
testimony  tended  to  show  that  he  was  at  an 
another  and  different  place  at  the  time  of 
the  burglary.  This  was  testimony  directly 
In  rebuttal  of  the  fact  that  he  was  not  at 
the  place  of  the  bu^lary,  and,  even  If  It  had 
not  been,  under  the  circumstance  of  thla 
case.  Its  admission  would  not- have  been  re- 
versible error. 

Appellant's  third  assignment  of  error  is 
based  on  the  action  of  the  court  In  allowing 
Dr.  H.  U.  Reeves  to  state  that  he  waa  a 
physician,  etc.,  and  that  on  the  next  morn- 
ing after  the  killing  of  Handy  Pilot  the 
brother  of  the  defendant,  he  saw  his  dead 
body,  and  found  a  wound  on  the  left  side  of 
his  leg,  Just  below  the  knee,  the  result  of  a 
gun  shot  The  bones  had  been  fractured  In 
three  places,  and  the  muscles  and  artery  bad 
been  severed.  This  1^  was  covered  by 
heavy  drawers  and  pants,  and  the  sock  waa 
drawn  up  over  the  drawers.  The  testimony. 
In  connection  with  this,  showed  that  said 
Handy  Pilot  was  shot  In  the  burghirlzed 
house  mbont  12  o'clock,  and  that  his  dead 
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body  was  found  the  next  morning  about  18 
feet  in  the  rear  of  the  store,  in  a  gnlly.  Dr. 
Iteeres  was  permitted  to  testify,  on  these 
facts,  that  It  was  possible  for  the  deceased 
to  hare  tteen  sbot  In  the  house  as  related, 
and  to  have  gotten  to  the  gully,  18  feet  In 
the  rear  of  tbe  store,  and  left  no  sign  of 
blood  along  the  route.  We  think  this  testi- 
mony comes  within  the  rule  of  expert  testi- 
mony. But,  If  It  be  conceded  that  It  doet 
not,  we  fall  to  see  how  It  could  have  affect- 
ed appellant  The  witnesses  for  the  state 
swear  positively  to  the  ahoottng  of  Handy 
Pilot  in  the  house,  and  all  the  testimony 
shows  that  he  was  found  about  18  feet  in 
the  rear  of  the  house,  In  a  gully,  on  the  next 
morning.  And  this  eridence  is  not  gain- 
said by  any  testimony  for  the  defendant 
However,  whether  he  spilled  any  blood  along 
the  route  we  think  Is  immaterial.  Tne  tes- 
timony tended  to  show  that  no  blood  was 
found  along  the  route,  and  we  are  not  In- 
formed as  to  the  nature  of  the  ground  or 
what  had  been  done  to  obliterate  appear- 
ances. His  clothes  In  the  Interim  may  hare 
Absorbed  the  blood.  At  any  rate,  it  was 
competent  to  show  that  In  bis  condition,  as 
testified  to  by  the  surgeon,  it  was  not  an  im- 
possible feat  for  him  to  travel  that  distance 
without  having  left  any  trace  of  blood. 

The  fourth  asBlgnment  of  error  relates  to 
the  charge  of  the  court;  and  it  is  insisted 
that  the  court,  in  Its  charge  as  to  how  the 
Jury  were  to  weigh  the  testimony  and  recon- 
cile any  conflicts  in  the  testimony  of  the  wit- 
nesses, failed  to  obliterate  the  words,  'in- 
terest in  the  case,"  In  the  printed  charge, 
which  has  heretofore  been  held  to  be  a 
charge  upon  the  weight  of  testimony.  An 
examination  of  the  charge,  however,  shows 
that  this  clause  was  effectually  eliminated. 

Appellant  Insists  tbat  tbe  court  should 
have  instructed  the  Jury  with  reference  to 
certain  portions  of  tbe  testimony  relating  to 
former  burglaries  of  tbe  house,  Introduced 
by  the  state;  tbat  is,  that  the  Jury  should 
have  been  Instructed  with  reference  to  the 
purpose  for  which  they  could  consider  such 
testimony.  Tbis  charge  was  not  excepted  to 
at  the  time.  The  evidence  In  regard  to  oth- 
er burglaries  h^Ting  been  committed  In  the 
same  house,  prior  to  this  Instance,  was  ad- 
mitted for  the  purpose  of  explaining  the 
presence  of  prosecutor  and  Johnson  In  the 
bouse  that  night;  that  Is,  that  they  were 
there  watching  for  the  burglars.  The  evi- 
dence in  regard  to  tbe  other  burglaries  did 
oot  tend  In  the  remotest  degree  to  implicate 
any  particular  i>erson.  It  was  not  objected 
to  at  the  time.  Under  this  state  of  facts, 
tbe  only  objection  that  appellant  could  urge 
would  be  that  the  Jury  may  have  convicted 
him  of  the  other  burglaries.  This  was  not 
at  all  probable,  because,  as  aforesaid,  the 
evidence  pointed  to  no  particular  indlvlduai. 
Again,  it  could  not  hare  prejudiced  appel- 


lant, because  tbe  punishment  wai  the  lowest 
fixed  by  law. 

There  Is  nothing  In  appellants  contention 
that  proof  as  to  the  Intent  with  wbieb  Uie 
burglary  may  have  been  committed  was 
wanting,— that  Is.  that  it  was  rendered  un- 
certain whether,  in  making  tbe  entry,  aro^- 
lant  and  bis  confederate  did  so  for  the  pur- 
pose of  theft  or  of  an  assault  with  intent  to 
murder;  and  it  Is  urged  that  because  ap- 
pellant, as  soon  as  detected,  attempted  to 
shoot  the  parties  who  were  lying  In  wait  in 
the  store,  is  strong  evidence  that  the  entry 
was  for  that  purpose.  The  evidence  pre- 
sents no  pretext  that  these  parties  knew 
that  the  prosecutor  and  the  witness  John- 
son were  In  the  store  at  that  time,  or  that 
they  had  any  malice  or  grudge  against  them. 
The  evidence,  however,  does  strongly  tend 
to  show  that  the  entry  was  made  for  the  pur- 
pose of  theft  Handy  Pilot,  brother  of  ap- 
pellant, carried  with  him  a  plUowsllp,  which 
was  found  In  the  house  after  he  was  shot, 
and  fied  with  his  co-defendant,  appellant 
They  were  prowling  around  the  store,  and 
could  have  had  no  other  purpose,  as  Indicat- 
ed by  the  testimony  In  this  case,  than  to 
steal  from  said  store. 

It  is  also  Insisted  that  a  new  trial  sfaoold 
have  been  granted  because  of  tbe  misconduct 
of  the  Jury.  The  Juror  Allen  Alford  makes 
an  affidavit  in  which  he  states  that  he  did 
not  believe  the  defendant  guilty,  "but  as- 
sented to  the  verdict  In  the  case  because 
eleven  of  said  Jurors  stated  to  me  that  they 
believed  the  defendant  was  guilty,  and  when 
I  stated  to  them  tbat  I  did  not  belleTe,  from 
the  evidence,  that  he  was  guilty,  their  con- 
duct was  such  towards  me  that  I  believed 
unless  I  assented  to  the  verdict  which  was 
returned  I  would  be  grossly  Insulted  by 
them,  and  that  I  only  assented  thereto  by 
reason  of  the  infiuence  of  this  fear."  This 
is  the  language  of  the  Juror.  No  authority 
can  be  found  for  setting  aside  a  To^ct  on 
the  ground  here  urged.  If  appellant  bad 
moved  to  set  aside  tbe  verdict  on  the  ground 
that  one  of  tbe  Jurors  was  not  competent, 
for  the  want  of  capacity  to  serve  aa  such, 
and  In  support  of  this  motion  mtrodnced  this 
affidavit,  tbe  question  would  hare  demanded 
more  consideration.  However,  we  would 
state  that  no  fact  of  coercion  or  undue  influ- 
ence is  stated  to  have  been  used  against  said 
Juror,  and  the  contention  of  appellant  Is 
without  any  merit 

Appellant  insists  that,  in  th«  face  of  his 
oltbl  testimony,  In  connection  with  the  weak- 
ness of  the  state's  case,  he  ought  to  have  a 
new  trial,  and  that  this  case  should  be  re- 
versed. We  have  examined  the  record  care- 
fully, and  It  occurs  to  us  that  the  state's 
case  is  directly  supported  by  the  posltlTe  tes- 
timony of  two  eyewitnesses,  and  tbe  sur- 
rounding facts  strongly  corrobwate  their 
evld«ice.   The  Judgment  ts  afflnhed. 


Digitized  by 


TexO 


PENA  T.  PENA. 


1027 


HAItBIS  T.  KELLUM  ft  EOTAN  INV.  00. 
(Oonrt  of  CXtU  ikppeali  of  Tizas.   Jan.  26, 
1898.) 

JoRT  Tbiai^Waitib— NEOLioirtoa. 

1.  Where  one  who  demands  a  jury  trial  toI- 
uDtarUy  withdrawa  tbe  jxirj  fee  deposited  by 
him  aa  required  hf  law,  he  cannot  complain 
that  the  caae  waa  not  tried  hj  a  jar;. 

2.  One  who  waa  negligent,  in  not  being  prea- 
'eat  in  person  or  by  attome?  at  the  trial  of  a 
case,  cannot  complain  that  it  waa  not  retained 
on  the  Jarr  docket,  and  tried  h7  a  Jury. 

(Syllabna  by  tiw  Court.) 

Api>eal  from  McLennan  connty  court;  J.  N. 
OaUagtaer,  Judge. 

Action  by  the  Kdlnm  ft  Botan  Investment 
Oomp&ny  against  S.  B.  Harris.  From  a  judg- 
ment In  tAvot  of  tbft  plaintiff,  defendant 
briogs  errw.  Affirmed. 

Ttaoa.  a  Smith,  H.  a  Undaey.  and  a  P. 
Altiea,  fw  appellant.  A  G.  Frendergaat,  for 
appeUeeu 

FISHBR»  a  J.  We  have  examine  the  u- 
algnmoitt  vi  errors  presented  in  the  brief  of 
appellant,  and  they  present  no  grounds  for 
the  rermal  oC  the  Judgment  <it  the  court  be- 
low. Under  the  facta  as  stated  in  the  record, 
the  ease  «as  property  on  the  nontiUT  docket, 
as  the  wlihdmwsl  ot  the  Jury  fee  tbe  qi* 
p^ant  had  the  effect  of  depriving  him  of  the 
rl^t  <it  a  trial  Jnry<  which  he  bad 
Tloudy  demanded.  Depositing  tbe  Jury  tee 
Is  ime  of  the  requtanments  of  the  law,  and 
■when  it  bas  been  rtdnntarlly  withdrawn  the 
party  cannot  complain  that  his  case  bas  not 
been  tried  by  a  jury,  because  his  condnrt  In 
withdrawing  the  jury  fee  deprived  him  of 
that  light.  The  facts  further  show  that  If 
he  desired  the  ease  retained  on  tbe  Jury 
do<&et,  and  his  defense  presented  to  and 
passed  upon  by  a  Jny.  he  was  negligent,  in 
not  either  being  present  hhnselff  or  having  an 
attorney  there^  at  the  trial  ttf  the  case,  to  r^ 
resent  him.  The  facts  further  show  that 
the  attorney,  who  he  dalms  should  have  lep- 
resorted  him,  and  whom  he  rdied  upon  to  be 
present  at  the  trial,  was  not  employed  for 
fhAt  purpose;  and  it  Is  clear  from  the  case, 
as  made,  that  If  his  interests  were  not  repre- 
sented in  tiie  trial  court,  and  he  was  deriv- 
ed ttf  a  trial  by  Jury,  this  was  all  attributable 
to  his  own  conduct  We  Ibid  no  wror  in  the 
record,  and  tile  judgment  is  aiBnnsd.  Af- 
flrroed. 

PBNA  PEINA 

(Oonrt  of  CItU  Appeals  of  Teaasi   Jan.  12, 

18B8J 

jDnaiaunB  av  Domv— Saxvioa  or  Psoossi 

AMBaoBD  PBTmoir. 

It  is  trror  to  mter  a  jadgment  by  default 
upon  an  amended  petition,  where  the  defendant, 
afthoagh  a  citation  Isaued  npon  the  original 
petition  liad  been  served  on  him,  was  not  cited 
to  answer  the  amended  petition,  and  did  not 
waive  dtatkm,  acc^t  service  nor  wtn  his 


aivearanoe  In  tiie  cause,  sad  ndther  aM»eared 
nor  answered  at  any  tline  or  in  any  manner 
In  the  anlt. 

Appeal  from  I>uval  county  court;  0.  L. 

Coyner,  Judge. 

Action  by  Bernardo  Pena  against  Lasaro 
Pena.  From  a  Judgment  entered  on  plain- 
tiff's amended  petition,  and  from  the  order 
overruling  defendant's  motion  for  a  new 
trial,  defendant  appeals.  Reversed. 

S.  H.  Woods  and  Geo.  B.  Huttord,  for  ap- 
peUant 

NEILL,  J.  On  June  15,  1897,  the  appeUee 
filed  his  original  petition  In  the  county  court 
of  Duval  county,  Tex.,  against  appellant, 
wherein  he  sued  the  latter  tor  the  purchaae 
price  of  certain  horses  and  moles  alleged  to 
have  been  sold  and  delivered  by  him  to  tlie 
appellant  at  an  agreed  prlc%.  He  also  sued 
for  the  purchase  price  of  Improvements  on  a 
certain  tract  of  land,  consisting  of  fences, 
slaughter  pen,  slaughter  house,  water  tank, 
etc.,  and  other  property  connected  there- 
with, which  he  alleged  he  sold  and  delivered 
to  appellant,  for  a  certain  price  alleged,  on 
the  15tb  day  of  May,  1896.  On  the  Slat  day 
of  May,  1897,  citation  was  issued  upon  this 
petition,  and  duly  served  on  appellant  on  the 
11th  day  of  June,  1S9T,  requiring  him  to  ap- 
pear and  answer  on  tbe  first  Monday  in 
July  of  tliat  year.  On  July  27,  1897.  appel- 
lee filed  his  Urst  amended  original  petition, 
alleging  substantially  the  same  cause  of  ac- 
tion as  alleged  in  the  original.  On  August 
6,  1897,  appeUee  filed  his  second  amended 
original  petition.  In  which  be  reiterated  hia 
allegations  contained  In  tbe  preceding  onn 
for  the  purchase  price  of  the  Improvements 
of  land,  etc.,  but  omitted  entirely  tbe  allega- 
tions upon  which  be  based  his  action  for  tbe 
purchase  price  for  the  horses  and  mules  al- 
leged to  have  been  sold  by  him  to  appellant 
He  alleged,  however,  in  thto  amendment 
that  appellant  had,  without  bis  knowledge 
or  consent,  on  the  15th  day  of  September, 
1806,  taken  from  app^ee's  possession,  in 
Starr  cotmty,  Tex.,  2S  head  of  horses  and 
12  mares,  reasonably  worth  in  the  aggregate 
the  sum  of  $372,  and  appropriated  them  to 
his  use  and  bmeflt  to  his  dami^,  etc.  He 
also  alleged  in  his  second  amended  original 
petition  that  on  the  12th  day  of  October. 
189S,  he  was  in  possession,  In  Starr  coun^, 
of  7  mules,  4  colts,  2  horses,  and  6  mares, 
aggregating  in  value  9213;  which  animala, 
on  said  day,  appi^lant,  vritbont  the  knowl- 
edge or  consent  of  appellee,  took  from  the 
tatter's  possession,  and  converted  them  to  his 
(sppellant's)  own  use  and  b«i^t  to  ai^ellee'a 
damage  hi  the  sum  of  9318.  Tbe  appdOant 
ncdthor  sppesred  nor  ansvrered  at  any  time 
or  in  any  manner  in  this  suit  He  was  not 
cited  to  answer  the  second  amended  orig- 
inal petition,  nor  did  he  waive  citation.  ac< 
cept  service,  m  enter  his  appearance  in  the 
cause  after  it  was  filed.  On  the  7th  day  of 
August;  1887.  Judgment  by  default  was  en- 
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tered  agralnst  appellant  (appellee's  demands 
as  set  ont  In  bis  second  amended  original  pe- 
tition having  then  been  proven  up)  for  the 
Bom  of  $767.70.  On  the  same  day  appellant 
filed  his  motion  for  a  new  trial,  which  being 
overruled,  he  appealed  to  this  court. 

It  Is  unnecessary  for  ns  to  consider  any  of 
appellant's  assignments  of  error,  except  the 
one  which  complains  of  the  court's  refusal 
to  grant  him  a  new  trial  upon  the  ground 
set  up  In  his  motion,  that  the  court  erred  In 
rendering  Judgment  against  him  on  appel- 
lee's second  amended  original  petition;  ap- 
pellant having  never  been  cited  to  answer 
It,  waived  nor  accepted  service  thereon,  nor 
answered  or  In  any  manner  appeared  In  the 
case.  That  a  Judgment  rendered  In  the  man- 
ner complained  of  In  appellant's  motion  for 
a  new  trial,  stated  In  the  assignment,  Is  er- 
roneous. If  not  absolutely  void.  Is  too  clear 
for  discussion.  Morrison  v.  Walker,  22  Tex. 
20;  McRee  v.  Brown,  46  Tex.  607;  Ersklne 
V.  Wilson,  27  Tex.  118;  Stewart  t,  Ander^ 
son,  70  Tex.  580,  8  S.  W.  296;  Pendleton  v, 
ColvlUe,  49  Tex.  525.  For  reason  of  the  er- 
ror stated,  the  Judgment  of  the  county  court 
la  reversed  and  the  cause  remanded. 


HOUSTON  CITY  ST.  RT.  CO.  et  al.  r. 
MEa>LENKA.t 
(Court  of  Civil  Appeals  of  Texas.    Dec.  22, 
18d7.) 

Ratlboads— Pbrsohal  Imjobibb  —  Nkouobnob  — 
Dbpbctivb  CotTDiTioN  ov  Traok  —  Dauaobs — 

CONliOOT  or  JCBT— CONTBIBOTORT  NBGLieBNOB 

—Railway  ih  ConirrT  Hoad-^ITbw  Tbial— Evi- 
SBBOB— QoBsnom  *OK  Jury— Instkuctiobs. 

1.  Where  plaintiff,  who  was  a  printer,  42 
years  of  age,  earning  regularly  $60  to  $125  per 
month,  was  rendered  unable  to  punne  nis  trade 

reason  of  permanent  injuries  received 
through  defendant's  negligence,  without  fault 
on  his  part,  a  recovery  in  the  sum  of  $9,000  was 
not  excessive. 

2.  Where  Ote  evidence,  in  an  action  for  per- 
sonal injury,  was  not  such  as  made  pinintiff 
clearly  and  unmistakably  guilty  of  contributory 
negligence,  it  was  proper  to  submit  such  ques- 
tion to  the  jury. 

8.  Neither  the  fact  that  the  line  of  railway 
on  which  plaintiff  was  injured  was  outside  of 
any  city,  on  a  county  road,  under  authority  of 
the  commiBsioners'  court,  nor  the  fact  that  de- 
fendant was  not  then  operating  such  railway, 
but  that  the  cars  thereon  were  being  operated 
by  another  company,  absolved  defendant,  as 
the  owner  thereof,  from  maintaining  its  track 
In  a  condition  of  safety  for  those  using  such 
highway. 

4.  The  fact  that,  when  the  charge  wss  read  to 
the  Jury,  a  bystander,  who  was  as  near  the 
Judge  as  the  jury  was,  and  whose  hearing  was 
good,  did  not  understand  from  such  reading  all 
the  contents  thereof,  was  Insufficient  ground 
for  a  new  trial. 

5.  In  an  action  for  personal  injury,  where  it 
appeared  that  plaintiff  was  injured  through 
the  breaking  of  a  wheel  of  his  vehicle,  in  cross- 
ing defendant's  railway  track,  reason  of  the 
protrusion  of  the  rails  above  the  surface  of  the 
highway,  and  the  absence  of  guard  rails,  evi- 
dence of  the  condition  of  the  track  at  such 
point,  and  other  points  immediately  connected 


1  Writ  of  error  denied  by  supreme  conrt. 


therewith,  was  admissible  on  the  issue  of  neg- 
ligence  on  tbe  part  ot  defendant  in  kee^ng  its 
road  In  such  condition. 

6.  Whether  or  not  plalntlfl  was  negligent  in 
attempting  to  drive  across  defendant's  railwaj' 
track,  with  knowledge  of  the  fact  that  the  rails 
protruded  above  the  surface  to  an  extent  rea- 
dering  it  unsafe,  was  a  proper  inquiry,  where 
there  was  testimony  that  he  dkt  so  in  order  to 
avoid  a  water  hole  in  front  of  him,  not  know- 
ing its  depth  or  condition. 

7.  Where  it  appeared  that  plaintiff  was  is- 
Jured  while  driving  across  defendant's  railway 
track  at  a  point  where  the  rails  protruded  above 
the  surface,  it  was  Improper  to  give  the  JoiT  to 
understand  that  no  duty  devtdved  on  defendant 
to  ke^  its  Hue  safe  for  the  travding  public,  if 
such  condition  was  produced  by  a  depression  in 
tbe  public  road,  outside  of  ite  timek,  cuaed  kgr 
travel  tor  vehicles  thereon. 

8.  A  charge,  that  "by  'ordinary  or  reaaonaUe 
care'  Is  meant  such  care  as  an  ordinarily  pru- 
dent person  would  have  exerdsed  ander  the 
same  or  similar  drcunutances,"  praeticaUy  ex- 

Bresses  the  rule  as  It  It  had  said,  "the  same  or 
ke  circumstanees.** 

Appeal  from  district  coor^  Haxrla  coanty; 
John  O.  Tod,  Judge. 

Action  by  Charles  P.  B.  Medlenka  against 
the  Houston  City  Street-Rallway  Company 
and  others.  From  a  Judgment  in  taror  of 
plaintiff,  defendants  ai^>eal.  Afflrmed. 

Lanier,  Klrby  &  Martin,  for  appellants. 

Bwing  &  Ring,  for  appellee. 

JAMES,  C.  J.  Action  for  personal  Injury 
alleged  to  have  been  caused  by  negligence  of 
appellant  In  regard  to  Its  roadbed  or  track  on 
Washington  street,  or  road,  near  tbe  city  of 
Houston;  the  negligence  alleged  being  that 
the  rails  were  permitted  to  protrude  consid- 
erably above  the  level  of  the  street,  and  rbnt 
the  substructure  of  said  track  was  allowpd  to 
become  decayed  and  wasted  into  holes,  with- 
out guard  boards  or  timbers,  and  that  thereby 
the  wheel  of  plaintllTs  vehicle  was  broken, 
and  he  seriously  Injured  as  the  result  there- 
of. The  verdict  was  for  plaintiff  for  $15.- 
000,  which  was  reduced  by  remittitur  In  the 
district  court  to  $9,000.  The  evidence  war- 
ranted the  finding  that  defendant  waa  netM- 
gent  In  reference  to  Its  track.  In  suhstance  ba 
alleged,  and  that  the  conduct  of  plnintlfT  on 
the  occasion  and  under  the  circumstances  was 
consistent  with  reasonable  care.  We  win 
proceed  to  consider  the  assignments  of  error. 

There  was  evidence  that  plnlntltTs  Injuriea 
were  permanent,  and  unusually  severe,  and 
that  at  the  time  he  was  42  years  of  agp.  ami 
a  printer,  and  earned  r^nlarly  from  $ftft  to 
$125  per  month,  and  was  totally  anaUe  to 
pursue  his  trade.  Tbe  verdict  having  been 
reduced  by  remittitur  to  $9,000.  this  amount, 
certainly,  Is  not  excessive.  It  is  contended 
by  the  second  assignment  that  the  verdict,  be- 
\ng  for  $15,000,  the  amount  nefeed  for.  shown 
that  the  Jury  wtsre  dominated  bj  passion  and 
prejudice,  and  did  not  falriy  eoaalder  and 
try  the  Issues.  The  verdict  for  $15,000  would 
probably  not  have  been  deemed  exoeeslTe.  Id 
view  of  testimony  In  Uie  record,  and  we  can- 
not say  that  Uie  verdict  for  that  amount 
manifests  any  Impropo-  conduct  on  Uw  part 
oC  the  July,  ^  T 
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There  was  no  error  as  claimed  In  the  third 
assignment.  Ilie  claim  Is  that  the  testimony 
was  ondlapnted  that  the  condition  of  the 
place  was  not  due  to  defendant's  negligence, 
and  that  the  hole  or  washout  In  which  the 
vehicle  was  broken  was  in  that  portion  of  the 
public  road  owned  and  controlled  by  the  coun- 
ty. Thia  was  not  the  state  of  the  evidence; 
hence  this  assignment,  and  the  twenty-flftb, 
InvolTlng  a  cliarge  baaed  on  the  same  thewy, 
Is  not  well  taken. 

The  evidence  was  not  such  as  made  the 
plaintiff  clearly  and  unmistakably  guilty  of 
contributory  negligence.  Therefore  the  ques- 
tion should  have  been  submitted.  This  dis- 
poses of  the  matters  embraced  In  the  fourth, 
eighth,  and  twenty-sixth  assignments. 

The  fact  that  the  line  of  railway  was  out- 
side of  any  dty,  upon  a  county  road,  au- 
thority of  the  commissioners*  court,  has  no 
tendency  to  absolve  the  company  ownhig  snch 
railway  from  the  reqnlrranent  of  reasonable 
care  In  maintaining  its  trade  In  a  condition 
<»f  safety  for  those  using  the  highway;  nor  Is 
the  company  whose  track  this  was  so  ab- 
fiolved  by  reason  of  the  fact  that  it  was  not 
then  operating  the  railway,  but  that  the  cars 
were  being  operated  thereon  by  another 
atreet-rallway  company. 

There  Is  no  merit  whatever  In  the  seventh 
nmilgnment.  One  C  B.  Uartin  made  an  affi- 
davit to  the  effect  that,  when  the  charge  was 
read  to  the  Jury,  he  was  as  near  the  judge 
as  the  jury  was.  and.  slthongh  his  hearing 
was  good,  be  did  not  understand,  from  its 
reading,  all  the  contents  of  the  chai^ge:  tiiat 
after  a  few  moments  the  Jury  retired,  and 
In  abont  10  minutes  brought  In  a  verdict:  and 
that  in  his  opinion  the  Jury  could  not  have 
illsrassed  or  considered  to  any  reasonable  ex- 
tent the  evidence  in  connection  with  the 
<>harge.  and  returned  a  verdict  within  such 
time.  The  decision  of  the  Judge  ag^nst  the 
sufficiency  of  this  ground  for  new  trial  Is  a 
aiifflclent  answer  thereto. 

It  appears,  from  evidence  In  the  case,  that 
the  point  at  which  plalntUT  undertook  to  cross 
tbis  railway  was  about  IISO  or  200  feet  from 
the  crossing  of  the  Southern  Padflc  Railroad. 
The  witnesses  Mailer.  Fwnmer.  Schott,  and 
Perkins  all  testified  to  the  fact  that  at  the 
point  where  the  occnrrence  took  place  the 
rails  of  the  street-car  trai^  were  much  higher 
than  the  roadway,  and  no  guard  rails;  and 
-some  of  these  witnesses  stated  the  rails  were 
live  six  Inches  higher  than  the  roadway. 
Not  all  of  the  witnesses  had  seen  the  acd- 
•dent.  and  objection  was  made  to  the  testi- 
mony of  such  as  had  not  as  hearsay.  The 
<*ourt  allowed  the  evidence  conditionally  only, 
and  subject  to  It  being  shown  that  the  place 
-claimed  by  the  respective  witnesses  to  have 
been  pointed  out  as  the  place  of  Injury,  and 
testlQed  abont,  was  In  fact  the  correct  i^ace; 
and  this  was  shown.  These  witnesses,  or 
some  of  them,  were  allowed,  also,  to  testify 
to  the  condition  of  the  track  from  the  South- 
cm  Pacific  creasing  for  several  hundred  feet 
Id  the  direction  of  this  accident,  testlCytaig 


that  for  all,  or  nearly  all,  that  distance  it  was 
very  bad,  and  several  inches  above  the  level 
of  the  road,  which  testimony  was  objected 
to,  on  the  ground  that  It  was  not  confined  to 
the  locality  of  the  accident,  and  was  immate- 
rial and  irrelevant  These  witnesses.  In  this 
connection,  testified  that  the  place  where  this 
occurred  was  as  bad  as  any  of  the  000  feet 
east  of  the  crossing,  and  most  of  them  testi- 
fied it  was  In  Its  worst  condition  at  that  place. 
Our  opinion  is  that  the  evidence  of  the  condi- 
tion of  the  track  at  that  point  and  Immedi- 
ately connected  with  It  was  proper  to  be  con- 
sidered on  the  issue  of  negligence  of  the  com- 
pany In  keeping  its  road  In  condition.  Rea- 
sonable care  .n  this  respect  Is  all  that  was 
required  of  the  defendant.  In  determining 
whether  or  not  defendant  has  performed  or 
failed  to  perform  this  duty,  the  opportunity 
defendant  has  had  to  observe  or  know  of  the 
defect  complained  of  Is  of  Importance;  and 
the  extent  of  the  bad  or  dangerous  condition 
of  Its  road.  In  that  Immediate  locality,  at 
least  bears  on  this  question.  See  Railway 
Go.  V.  Johnson,  86  Tex.  428,  26  S.  W.  417. 
There  Is  nothing  In  the  tenth  assignment 

Tb&  thirteenth  and  nineteenth  are  that  wit- 
nesses were  allowed  to  state  that  there  were 
no  guard  rails  at  the  place,  and  that  guard 
rails  are  to  make  It  easier  to  drive  over  the 
rails;  the  objection  being  that  It  was  expert 
testimony,  and  an  opinion  of  the  witness,  who 
had  not  qualified  as  an  expert.  This  was  a 
matter  that  could  be  testified  about  by  non- 
experts. The  fourteenth  has  as  little  force. 
Pommer  after  testifying  that  "most  of  the 
distance,  600  feet  the  raUs  were  more  or  less 
tmm  three  to  five  Inches  above  the  roadway, 
street  In  holes,  and  no  guard  rails  by  the 
rails.  I  noticed  It  Just  nearly  tq^oslte  the 
baker  shop,  and  It  was  In  the  worst  c<mdl> 
tlon."  Tbis  last  sentence  does  not  state  an 
opinion  of  the  witness,  bat  a  fact 

The  twenty-second  assignment  is  an  objec- 
tion to  plaintiff's  testimony  of  what  his  doc- 
tor's and  medldne  bUls  were.  In  this  con- 
nection we  will  dispose  of  the  thirtieth  assign- 
ment  which  complains  of  the  charge  which 
allowed  the  Jury  to  find  for  the  amount  of 
such  cKspenses.  The  ot^Jectlon  is  that  there 
Is  no  allegation  to  support  such  damage. 
There  Is  such  allegation. 

The  twenty-fourth  reten  to  Uie  refusal  of 
a  charge  that  if  the  Jury  found  the  allied 
defects  to  have  existed,  and  the  railway  con- 
structed as  alleged,  still.  If  plaintiff  knew  or 
could  have  known  of  the  condition  of  the 
track  by  the  exercise  ot  ordinary  care,  they 
should  find  for  defendant  This  would  have 
made  the  court  declare  as  a  matter  of  law  that 
an  attempt  to  cross  the  track  with  such  knowl- 
edge was,  under  the  circumstances  of  the 
case,  nes^lgence  on  his  part  This  would  not 
have  been  correct  Lee  v.  Railway  Co.,  80 
Tex.  683,  36  S.  W.  63.  There  was  testimony 
that  plaintiff  crossed  the  track  to  avoid  a  wa- 
ter hole  in  front  of  him.  not  knowing  Its 
depth  or  omdition.  Wliether  or  not  he  aet- 
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ed  In  this  differently  Crom  ooe  of  wOlnuy 
prndence,  under  the  drctunstancefl,  wu  a 
jiroper  Inqoliy.  - 

The  twenty-fifth  relates  to  a  refused  chai^Q 
In  mbstance  aa  £o11owb:  "Ton  aie  Instmcted 
that  If  yon  beUere,  from  the  evidence,  that 
the  allied  condition  of  defendant's  street 
railway  wrs  caosed  recent  beary  rains, 
canslnc  the  ditch  In  Uie  pnhlle  road  to  wash 
away  from  the  rails,  and  that  such  washout 
wu  so  recent  as  that  defendant,  hy  the  ex- 
ercise of  ordinary  care,  had  not  and  conid  not 
have  known  of  same  at  the  time  of  tiie  al- 
leged Injury  to  plalntlflt,  or  if  such  do^esslon 
or  sink  was  In  the  public  road,  and  was  caused 
by  trarel  by  Tehlcles  over  said  county  road 
outside  of  the  street-railway  company's  rails, 
you  win  find  a  verdict  for  the  defendant." 
We  think  that  at  least  the  latter  portion  of 
this  diarge  would  have  been  Incorrect,  In  glv* 
tog  the  Jury  to  understand  that  no  duty  de* 
volved  on  the  company  to  keqp  Its  line  safe 
for  the  traveling  public,  if  the  alleged  defect 
In  Its  tnA  was  the  result  of  gradual  wear- 
luff  away  of  the  road  1^  travel 

We  need  not  notice  the  twenty-seventh  as- 
signment The  twenty-el^th,  twenty-ninth, 
and  thirty-first  will  be  disposed  of  together. 
The  court  charged  that  Ify  "ordinary  or  rea- 
sonalde  care"  Is  meant  such  care  as  an  ordl- 
nully  prudent  person  would  have  oteidsed 
under  the  same  or  similar  circumstances.  It 
Is  claimed  that  the  word  "similar"  tended  to 
lead  the  Jury  to  believe  that  It  mm  not  such 
care  as  jdalntiff  should  have  exercised  under 
the  circumstances  of  this  case  that  should  be 
considered.  The  rule  Is  generaDy  expressed 
by  use  of  the  words  "like  circumstances.*' 
City  of  Austin  v.  Rlts,  72  Tex.  402,  0  S.  W. 
884;  Railway  Oo.  v.  Shleder.  88  Tex.  16T,  80 
S.  W.  002;  Martin  v.  Railway  Co.,  87  Tex. 
120.  2n  S.  W.  10S2;  Railway  Oo.  v.  Beatty,  78 
Tex.  686, 11  S.  W.  868;  OaUoway  v.  BaUway 
Oo.  (Iowa)  64  N.  W.  447.  As  expressed  In 
the  charges,  the  rule  Is  practically  as  If  It  had 
said,  "the  same  or  Dke  drcumstanees.**  It 
could  not  reasonably  have  beat  taken  to  mean 
that  the  jury  were  to  refer  to  what  a  person 
of  ordinary  ivudaiee  wonld  have  done  under 
circumstances  that  were  In  any  material  re- 
spect different  from  tSiose  present  In  this  case, 
and  therefore  we  do  not  sustain  t3Us  attack 
on  the  chatges  mentioned  In  tliese  asslgn- 
menta.  There  Is  nothing  in  the  thirty-second 
MSlgnment.   The  judgment  Is  afflimed. 


injTUAL  BUILDING  ft  LOAN  ASS'N  T. 

McGEE. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  12, 
1898.) 

MBGHAITIOS'  LlBNB— Priobitt— Falsb  RsPREaBN- 
TATIONB— CORPORATIOVB— OfTIOBRS. 

1.  A  deed  of  tniBt  of  property  does  not  Im- 
pair a  mechanic's  Iten  which  had  already  at- 
tached when  the  deed  was  given. 

2.  An  association  falsely  r^reaoited  to  a  lot 
owner  the  name  of  a  surety  on  a  building  con- 


tractors' bond.  On  defoolt  of  the  contzmctors, 
the  owner,  in  order  to  obtain  money  to  finish 
the  house,  executed  a  deed  of  trust  thereof  to 
the  association.  Beld  that,  assuming  that  aucb 
deed  impaired  the  mechanic's  lien  assigned  to 
the  association  by  the  contractors,  and  thus 
released  the  sarenes  on  the  ctmtEmetOEs*  bond, 
it  did  not  r^eve  the  assodatlon  fmn  SabUity 
for  its  false  representation. 

8.  An  association  is  not  relieved  from  liability 
for  a  false  r^resratation  made  by  its  president 
when  acting  within  the  scope  of  his  aatfaority, 
and  in  accordance  with  a  custom  of  deaUns 
of  the  association,  because  tiie  presidrat  be- 
lieved such  representation  to  be  true. 

Appeal  from  Harris  county  court;  W.  H. 
Wilson.  Special  Judga 

Action  by  James  McGee  against  the  Mutual 
BuOdlng  &  Loan  Association.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

F.  A.  Schaefffl  and  W.  G.  (Mlver,  tar  an?d- 
lant.   Bwlng  ft  Ring,  tax  appdiee. 

FLT,  J.  In  1806  appellee  and  wlf6  en^ed 
Into  a  wrlttm  contract  with  Andrew  Thompson 
&  Co.,  whereby  the  lattw.  In  condda»tion  of 
the  sum  of  9&,ta.O,  agreed  to  build  three  two- 
story  frame  dwelling  houses  In  ttie  dty  of 
Houston.  In  connection  with  that  contzact  an 
agreement  was  entered  Into  between  appe- 
lant and  the  building  contractors,  wherein  the 
appellant  agreed  to  advance  to  the  contractors, 
as  the  work  progressed,  ttie  sum  of  ^o^SOO,  and 
on  Its  completion  the  balance  was  to  be  paid 
when  the  contractors  assigned  to  api>eQant  tb^ 
mechanic's  Uen  heU  by  thm  on  tlie  pnverty 
of  appellee.  The  two  contracts  were  filed  for 
record  as  one  Instrument  Appellee  also  trans- 
ferred to  the  appellant  his  26  shares  of  stodc 
In  the  association,  as  collateral  security  f  « the 
parent  of  a  note  tor  pifiOO,  with  IntOKst  at 
10  per  oenL,  given  I(y  ^>peU^  A  bond  fbr 
faithful  compliance  with  their  contract  was 
given  by  the  contractors  to  appellee,  with  M. 
Weiss  and  D.  W.  Brown  as  mueties.  Aftw 
the  bond  was  signed,  hi  pursuance  at  a  cus- 
tom of  dealhig  of  ^ppdUant  it  was  banded  to 
the  president  of  the  association,  who  approved 
the  same.  Hie  next  day  after  the  bond  was 
given,  vppellee  went  to  tike  ofllce  of  vipet 
lant,  and  asked  the  prealdoit  about  tin  bond: 
and  he  tcM  ai^dlee  Oat  ICaik  Wtfse  was  on 
the  bond,  and  that  be  was  good  for  the  amount 
of  the  bond.  AppeUes  knew  that  Hark  Weiss 
was  solvent,  and  was  satisfied.  The  bond 
was  not  signed  l>y  Mark  Weiss,  bat  by  ooe 
Messina  Weiss,  who  was  Insoiveot,  and  who 
would  not  have  been  accqrted  by  appdiee  on 
the  bond.  Tbe  contractors  faDed  to  carry  out 
Qielr  contract;  and  an>dlee  was  omnpdled  to 
finish  the  job  himself,— the  tma  being  worth- 
less,—lU  an  extra  cost  of  tbe  amount  for  which 
Judgment  was  rendered.  Appellee  sned  to  re- 
cover the  damages  arising  from  the  false  rep- 
resentation. 

Hie  first,  third,  fourth,  and  fifth  asalgo- 
ments  present  as  error  the  action  of  the  court 
In  overruling  special  exceptions  based  tm  the 
proposition  that  the  petltton  fidled  to  allege 
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any  antbority  In  the  president  of  tbe  aBsocla- 
UoD  to  make  the  representalions,  or  that  he 
owed  any  duty  to  appellee  in  the  premises. 
The  petition  fully  alleged  every  matter  neces- 
sary to  fix  the  liability  of  the  association,  and 
tbe  exceptlona  were  properly  oTerruled. 

Aft*  tbe  default  of  the  contractors,  appellee 
and  wife,— at  the  solicitation  of  the  appelant, 
— In  order  to  obtain  money  to  complete  the 
boUdlngs,  executed  a  deed  of  trust  on  the 
property  to  appelant;  and  It  is  insisted  that 
this  Impaired  the  mechanic's  lien  of  the  con- 
tractors, and  thereby  released  the  sureties  on 
tbe  bond.  We  see  no  force  or  reason  in  such 
A  proposition.  The  mechanic's  lien  would  take 
precedence  over  any  Hen  created  by  appellee 
after  the  contract  was  made;  but,  if  It  had 
impaired  tbe  mechanic's  lien,  we  cannot  ap- 
preciate the  proposition  that  appellant  would 
hare  been  relieved  from  its  tortious  act  by  con- 
duct Induced  by  it 

The  evidence  dearly  shows  that  the  presi- 
dent of  the  assodatlon  was  acting  within  the 
scope  of  his  powers  and  duties,  and  that  he 
Ddsled  appellee  to  his  damage;  and  it  was  no 
defense  to  the  action  to  say  that  he  t>elleved 
the  representatltm  to  be  true.  Land  Co.  v. 
Gardner  (Tex.  Civ.  App.,  this  toanch)  26  S. 
W.  737;  Hadcoek  v.  Oamer  (N.  Y.  App.)  47 
X.  B.  where  a  nnmber  of  recent  authori- 
ties on  the  subject  are  collated.  The  president 
claimed  to  hare  actual  knowledge,  and  caused 
appcSee  to  act  npon  tt  to  his  damage;  and 
the  company  must  answer  for  tbe  damages. 
His  Intention,  however  Innocent  did  not 
diange  the  result  of  misrepresentation. 

The  roles  have  been  Ignored  In  the  prepara- 
tion of  the  brl^  and  most  of  the  assignments 
might,  irith  proprle^,  have  been  disregarded. 
Tbe  lodgment  Is  affirmed. 


ORUMBAOH  et  aL  r.  HIBSGH.t 
(Court  of  CSril  Appeals  of  Texas.   Dee.  22, 
1897.) 

DRArr— AooBFTA  nob— Rsscission. 
One  who  acc^tfl,  In  writing,  a  draft  drawn 
on  him,  becomes  the  principal  debtor,  and  can- 
not afterwards  withdraw  his  acceptance,  on 
the  groond  that  he  accepted  the  draft  by  mis- 
take,,  thinking  that  the  drawer  had  funds  in 
his  hands. 

Appeal  from  Harris  county  court;  W,  N. 
Shaw,  Judge. 

Action  by  Uon  Grumbach  and  another 
against  Jules  Hlrsch  on  a  draft.  Judgment 
for  defendant   Plaintiffs  appeal.  Reversed. 

StOm  D.  Feerhake,  tor  appellants.  Brashear 
&  Dannenbamn,  tor  appellee^ 

FI«T,  J.  Appellants  sued  appellee  as  ac- 
ceptor of  a  draft  for  $400,  drawn  In  Sarra- 
guemlnes,  France^  by  Flenrette  Walther,  on 
appdlee.  In  favor  of  appellants.  The  case 
was  tried  by  tbe  court  and  Judgment  was 

1  Behearing  denied. 


rendered  for  apiKllee.  There  was  do  contro- 
versy about  the  facts  that  appellants,  a  Arm 
In  Sarraguemlnes,  France,  had  paid  the  mon- 
ey called  for  In  the  draft  to  the  drawer 
thereof,  and  that  appellee.  In  Houston,  Tex., 
accepted  the  same  In  writing,  when  It  was 
presented  to  him  by  a  bank  acting  for  aiipel- 
lants.  The  only  defense  was  that,  shortly 
after  appellee  had  accepted  tbe  draft  he  as- 
certained that  the  drawer  had  no  money  with 
a  certain  man  with  whom  she  had  kept  mon- 
ey In  Houston,  and  appellee  at  once  went  to 
the  bank  that  held  the  draft  for  collectloD, 
and  notified  It  that  he  was  not  responsible, 
and  desired  to  wase  his  acceptance.  This 
was  not  permitted  by  the  bank. 

When  appellee  accepted  the  draft  he  be- 
came the  ^nclpal  debtor  for  the  amount 
specified,  and  bis  acceptance  was  an  admis- 
sion that  he  had  funds  of  the  drawer  In  his 
bands;  and  he  cannot  deny  that  he  had  such 
funds  when  suit  Is  brought  by  the  holder  of 
the  draft.  Daniel,  Neg.  Inst  |  534,  and  au- 
thorities cited;  Caews  v.  Bank,  89  N.  Y.  423. 
It  is  stated  by  the  same  author  (section 
that  if  the  acceptor.  Immediately  after  his 
redelivery  of  the  draft,  discovers  that  he  was 
not  in  funds,  as  he  had  supposed,  so  that  bis 
acc^tance  was  made  under  a  mistake,  he 
may  recall  and  revoke  It,  provided  there  be 
yet  time  for  the  holder  to  notify  the  drawer 
and  Indorsers,  and  save  himself  from  loss. 
In  support  of  the  stat^ent,  the  case  of 
Bank  v.  Wetberald,  m  N.  Y.  336,  Is  dted.  It 
Is  claimed  by  appellee  that  the  decision  Is 
also  Indorsed  by  Tledeman,  Randolph,  and 
Norton.  The  last  two  text-bo<^B  have  not 
been  examined  by  this  court  but  Tledeman 
does  not  Indorse  the  doctrine  of  the  New 
York  case,  but  merely  states  that  It  has  been 
so  held  In  that  case.  He  does,  however,  In- 
dorse tbe  doctrine  that,  "when  tbe  bill  Is  once 
accepted  and  delivered  to  the  bolder.  It  Is  Ir- 
revocable, even  with  the  consent  of  tbe  bold- 
er, since  the  drawer  and  indorsers  hare  a 
rested  Interest  In  the  acceptance."  We  have 
seen  no  other  case  holding  to  the  doctrine 
announced  in  the  New  York  case,  and,  on  the 
other  hand,  there  are  several  decisions  hold- 
ing the  contrary  doctrine.  In  the  case  of 
Trent  Hie  Co.  r.  Ft  Dearborn  Nat  Bank.  23 
Atl.  423,  the  supreme  court  of  New  Jers^ 
held:  "An  acceptance  delivered  to  the  agent 
at  the  holder  duly  authorized  to  receive  It 
is,  In  legal  efTect  and  for  all  purposes,  deliv- 
ery to  the  holder.  When  the  bill  bearing 
the  signature  of  the  acceptor  by  bis  act  or 
direction  comes  Into  the  bands  of  such  agent 
the  contract  becomes  eo  Instante  a  completed 
one  between  the  acceptor  and  the  principal 
owner  of  the  bill.  A  bill  of  exchange  for- 
warded to  or  delivered  Into  the  hands  of  a 
bank  or  banking  house  for  tbe  purpose  of 
Iffesentatiou  to  the  person  upon  whom  the 
bill  Is  drawn  for  his  acceirtance  in  tbe  usual 
course  of  business  Is  a  transaction  that  cre- 
ates the  relation  of  principal  and  agent  be- 
tween such  bolder  and  the  bank,  with  an- 
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thorlty  In  such  asent  to  receive  In  the  hold-  | 
er'a  behalf  dellvMy  of  the  acceptance  when 
signed.  The  Mechanics*  National  Bank  of 
Trenton  was  therefore  the  agent  of  the  plain- 
tiff to  procure  In  the  plalntllTs  name  accept- 
ance of  the  bOl  in  question.  The  bill  waa 
presented  to  the  defendant  In  due  course,  and 
regularly  accepted  by  its  aathorlzed  officer, 
and  delivered  to  snch  agent  of  the  plaintiff. 
There  would  thus  appear  a  finished  trans- 
action of  legally  binding  force,  vesting  rights 
In  the  plaintiff,  which  could  not  thereafter  be 
devested  without  Its  consent  The  defend- 
ant, however,  claim  that  It  had  the  right  to,< 
and  did,  revoke  its  acc^tance.  •  •  •  For 
such  a  right  neither  dictum  nor  authority  has 
been  found  in  any  reported  case  determined 
upon  principles  of  the  common  law."  In  the 
case  of  Hoffman  v.  Bank,  12  Wall.  181,  It  Is 
said:  "Money  paid  under  a  mistake  of  facts, 
it  is  said,  may  be  recovered  back  as  having 
been  paid  without  consideratI<m;  but  the 
decisive  answer  to  that  suggestion,  as  aj^lled 
to  the  case  before  the  court,  is  that  money 
paid,  as  in  this  case,  by  the  acceptra*  of  a  bill 
of  exchange  to  the  payee  ot  the  same  or  to 
a  subsequent  Indorsee,  in  discharge  of  his 
l^ial  obligation  as  snch,  is  not  a  payment  by 
uptake  nor  without  consideration,  unless  It 
be  shown  that  the  instrument  was  fraudulent 
In  Its  Inception,  or  that  the  consideration  was 
Illegal,  or  that  the  facts  and  circumstances 
which  impeach  the  transaction,  as  between 
the  acceptor  and  the  drawer,  were  known  to 
the  payee  or  subsequent  IndcH'see  at  the  time 
he  became  the  holder  of  the  Instrument" 
We  think  the  true  doctrine,  as  applicable  to 
this  case.  Is  stated  in  the  foregoing  extracts. 
When  appellee  signed  the  acceptance,  he  be- 
came the  principal  debbur,  and  he  would  have 
no  more  right  to  rescind  this  contract  on  the 
grouDd  of  mistake  as  to  having  funds  of  the 
drawer  on  band  than  he  would  to  rescind  a 
contract  because  he  had  no  funds  of  his  own 
to  pay  what  he  had  promised.  The  Judgment 
of  the  county  court  will  be  revmed,  and  the 
judgment  here  rendered  In  favor  of  ^^eUants 
tor  the  amonnt  of  their  claim. 


LBVINSON  et  al.  v.  TEXAS  &  N.  O.  RT.  OO. 

(Court  of  Civil  Appeals  of  Texas.   Jan.  12, 
1898.) 

CARaiBBS— no^iTBAXSvaaAau  Tickhs^— Poani- 

TDRB. 

Where  a  carrier  sells  a  ticket  at  a  reduced 
rate,  onder  an  agreemmt  that  the  same  should 
not  be  transferred,  It  has  the  right  to  take  the 
ticket  up  when  presented  by  one  to  whom  it 
had  been  assigned. 

Appeal  from  Hards  conn^  eonrt;  Jobn  O. 
Tod,  Judge. 

Action  by  L.  M.  Levlnson  &  Co.  gainst  the 
Texas  &  New  Orleans  Bailway  Company. 
Judgment  for  defendant;  and  plalntlffa  bring 
error.  Affirmed. 


W.  O.  Love,  for  plalntlffa  in  error.  Baker, 
Botta,  Baker  &  Lovett,  for  deCoidttBt  In  er> 
ror. 

JAMBS,  a  J.  One  H.  W«rner  pnrcbaaed, 
at  Nashville,  Tenn.,  from  the  agent  of  the 
liouiaville  &  Nashville  Bailway  Comimxiy,  a 
ticket  friKn  that  point  to  DaUaa.  Ter^  and 
return,  at  an  excursion  or  reduced  rate,  la 
consideration  whereof  he  agreed  with  the 
said  company  and  its  connecting  lines  that 
the  same  was  not  transferable;  that  no  oth- 
er person  could  acquire  any  proi>erty  In  said 
ticket,  or  right  thereto;  that  the  parting 
with  the  possession  thereof  in  any  manner, 
except  to  an  authorized  officer  of  tbe  com- 
pany Issuing  the  same,  for  the  purpose  of 
redemption,  constituted  an  abandonmoit  of 
all  future  rights  thereunder;  and  tliat,  nn- 
lesa  the  several  conditions  upon  wbicb  the 
ticket  was  Issued  were  oomplled  wltb,  tbe 
ticket  should  be  void,  and,  upon  presenta- 
tion, might  be  taken  up,  and  full  fare  collect- 
ed. All  these  terms,  and  more,  including 
the  usual  agreement  for  identification,  ap- 
peared upon  the  face  of  the  ticket,  over  the 
signature  of  the  agent  and  Werner.  The 
facts  are  that  Werner  used  the  ticket  as  t»T 
as  New  Orleans,  where  be  sold  the  nnuaed 
portion  to  a  broker.  The  part  reading  to 
Houston  was  resold  at  New  Orleans  to  some 
person  who  used  It  to  Houston,  and  wbo 
then  sold  the  remainder  of  it  to  said  broker's 
agents  at  Houston  (pl^Uffs),  wbo  resold  it 
for  passage  to  Dallas,  and  where  tbe  re- 
turn portion  waa  delivered  to  the  Houston 
brokers'  agent  at  Dallas,  where  It  waa  pro- 
cured to  be  stamped  for  return  passage. 
The  latter  resold  the  part  calling  for  paasi^ 
to  Houston  to  one  who  used  it  as  tar  as 
Houston,  wbo  then  delivered  it  to  plalntUr& 
PlalntUfs  then  sold  the  portion  reading  to 
New  Orleans  to  a  man  named  Patterson, 
who  agreed  to  deliver  the  residue  to  plain- 
tiffs' correspondent  at  New  Orieans;  tbey 
agreeing  to  refund  him  the  price  be  paid 
In  case  he  waa  not  allowed  to  ride  on  It 
Patterson  not  being  able  to  Identify  himself 
as  the  original  purchaser,  defendants  ctm- 
diictor  took  up  the  ticket  and  refused  to  sur- 
render It  Tbe  suit  Is  brought  to  recover 
the  alleged  value  of  the  portion  of  the  tiA- 
et  reading  from  New  Orleans  to  Nashville^ 
on  the  ground  of  couTerston. 

The  above  facts,  in  our  opinion,  required 
the  Judgment  in  favor  of  the  defendant  be- 
cause it  appears  tbat  it  bad  been  transfferred 
contrary  to  tbe  condition  upon  which  It  bad 
been  sold,  and  liad  become,  under  tlie  trains 
of  the  contract  abandoned  and  void,  and 
was,  as  provided  In  the  contracf;  snbject  to 
be  taken  up.  It  Is  well  setUed  that  tickets, 
with  such  terms  and  conditions  stated  there- 
on or  therein,  signed  by  the  purchaser,  and 
issued  in  consideration  of  reduced  rate  of 
fare,  'are  binding  contracUi.  Bailway  Co.  v. 
Daniels  (Tex.  Civ.  App.)  29  S.  W.  427;  Abram 
T.  Bailway  Co.,  83  Tex.  61,  18  &  W.  321; 
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Drammond  t.  6otithern  Pac.  Co.  (Utah)  2S 
Pac.  738.  By  reason  of  Its  rery  terms.  It 
had,  apon  being  traneferred,  ceaaed  to  be 
property,  was  void,  and  snbject  to  be  taken 
up;  consequently,  plaintiffs  <or  Patterson),  as 
holders  ot  socfa  ticket,  had  no  rights  In  respect 
thereto,  and  cannot  be  allowed  damages 
from  defendant  for  taking  It  up  and  retain- 
log  It  There  was  anotber  defense,  but  as 
the  one  mentioned  Is  snfflden^  we  need  not 
consideff  It.  Affirmed. 


ROSBOROUOH  t.  FIOTON. 

<Conrt  of  CMI  Appeals  of  Dexas.   March  26, 

1896.) 

Motion  for  rehearing  oTerruIed. 
For  former  re^^ort,  see  34  S.  W.  TBI. 

WILLIAMS,  J.  We  deem  It  proper  to  say 
that  the  sixteenth  special  exception,  which  di- 
rectly questions  the  enffldency  of  the  aver- 
mentB  as  to  the  delicJency  of  land  in  the  two 
Hynea  grants,  should  have  been  sustained. 
There  Is  a  clear  attempt  to  allege  such  defi- 
ciency, and  from  the  allegatlona  an  Inference 
of  Its  exietence  may  be  drawn.  That  1,200 
acres  embraced  within  the  boundarlea  are  cov- 
ered by  water  Is  spedflcally  arerred;  but,  eon- 
eistently  with  that  ifact,  such  boundaries 
(wUcb  are  set  out  In  the  petition)  may  Include 
the  pn^r  quantity  of  fast  land.  That  they 
do  not  is  left  to  Inference  rather  than  direct^ 
and  i>o8ltlTeIy  averred.  As  remarked  in  the 
original  opinion,  the  Judgment  cannot  be  af- 
firmed on  this  ground,  for  the  reason  there 
glren.  If  the  facta  allied  were  true,  there 
was  no  necessity  to  tender  the  expenses  of 
the  trustee  incurred  In  the  effort  to  sell. 
While  the  holders  of  the  notes  had  the  right 
to  cause  a  sole  to  be  made  for  the  balance  ad- 
mitted to  be  due,  they  did  not  have  the  right 
to  sell  for  more  than  was  due.  Had  the  sale 
not  been  prevented  by  Injunction,  It  is  true 
that  the  legal  title  would  have  passed  to  a 
porchaser.  The  trustee  bad  the  power  to  sell, 
and  hence  could,  by  an  actual  sale,  pass  title, 
eo  long  as  any  oart  of  the  debt  remained  un- 
paid, as  was  held  in  Groesbeeck  v.  Crow,  85 
Tex.  200,  20  &  W.  48.  But  it  Is  none  the  less 
true  that  his  act  in  attempting  to  sell  for  more 
than  was  due  would  be  wrongful  as  against 
the  debtor,  and  the  latter  would  not  be  bound 
to  reward  him  for  It,  or  to  reimburse  him  for 
bis  ex^eweM.   Motion  OTetruled. 


WBSTSBN  UNION  TBU  00.  t.  BURGESS. 
(Oonrt  of  CItU  Appeals  of  l^xas.   Dec  15, 
1887.) 

IsraaasTATi  Commca— Tblsorafhs  —  Limitiko 

Ll&BILITT  BT  AOBBBMENT — NbOUOBNOS— 

Evi  niNCB— iMaurr  iciBXCT. 
1.  Rev.  St.  1^,  arta  3378,  8379,  making 
lavalid  a  stipulation  with  a  telegraph  company 
that  It  shall  not  be  liable  tor  a  failure  to  de- 
liTcr  a  message,  unless  notified  of  the  clatan  for 


damages  within  60  days,  is  yaiA,  under  the 
United  States  constitution,  giving  congress  pow- 
er to  r^ulate  commerce,  in  bo  far  as  it  applies 
to  messages  sent  from  anotber  state. 

2.  In  the  morning  of  the  day  an  Important 
telegrai^  message  was  reeeived,  the  operator 
and  messenger  inquired  of  numerous  prominent 
persons  In  various  parts  of  the  city  of  10,000 
inhabitants  as  to  the  addressee's  whereabouts. 
Tber  put  the  telegram  In  his  mail  box,  and  he 
received  It  next  day.  Be  had  lived  In  0ie  dty 
a  year,  and  other  prominent  citizens  were  ac- 
quainted with  him.  The  addressee  testified  that 
the  operator  told  him,  as  an  excuse  for  delay, 
that  ttw  number  of  messages  received  was  lam, 
and  he  was  allowed  but  one  messenger,  ^is 
statement  waa  denied.  EM,  that  the  tele- 
graph company  used  due  diligence  In  delivering 
the  message. 

Api>eal  from  district  court,  Jefferson  county; 
St^hen  P.  West,  Judge. 

Action  by  SalUe  Burgees  against  the  West- 
em  Union  Telegraph  Oompany.  Judgment 
for  idalntlff,  and  defendant  appeals.  Re- 
versed. 

Nonnan  G.  BSttrdl,  for  ai^dhuit  Yotnw, 
Chester  &  Dies,  for  ain>eUee. 

PLEASANTS,  J.  The  nature  and  result  of 
this  suit  are  thus  giTsn  by  anp^lant:  Appel- 
lee filed  her  petition  September  8, 1880,  claim- 
ing damages  in  the  sum  of  $1,968  for  the  al- 
leged negligence  of  ^q^dlant's  agents  and 
servants  in  the  matter  oC  the  transmission 
and  delivery  of  a  certain  telegram  alleged  to 
have  been  sent  by  her  on  June  30,  1886,  from 
New  Orleans,  La.,  as  follows  (omitting  the 
printed  part):  "To  J.  T.  Hufham,  Beaumont, 
Texas:  Lost  mon^.  Wire  agent  Pnmlsh 
ticket  Beaumont  to-night  [Signed]  Sallle 
Burgess."  She  all^:ed  that  said  Hufham 
was  ber  uncle,  and.  If  he  had  received  her 
message,  would  promptly  have  sent  her  the 
UckBt  by  wire,  but  that  not  having  received 
It  she  vras  left  In  New  Orleans,  without  mon- 
ey, and  without  any  place  to  stay,  and  no 
friends  or  acquaintances,  and  was  oUlged  to 
wander  In  the  streets  of  New  Orleans,  ex- 
posed to  dangOT,  and  In  great  mental  fear, 
pain,  and  anguish,  from  July  Ist  to  July  6th, 
when  her  uncle  came  to  her  rescue.  She  fur- 
ther alleges  that  she  sent  another  telegram, 
or  caused  it  to  be  sent,  on  July  3d,  reading  as 
follows:  "To  J.  T.  Hufham,  Post-OfBce  Box 
64,  Beaumont  Texas:  Tldcet  not  received. 
Telegraph  me  ticket  at  once,  care  of  Southern 
Pacific  Ferry  Landing.  [Signed]  Sallle  Bur- 
gess." She  alleges  further  thati  appellant's 
agents  at  New  Orleans  were  careless  of  her 
comfort  and  accommodation,  and  nc^llgmit  In 
not  delivering  certain  messages  sent  her  by 
said  Hufham,  by  reason  whereot  she  was 
damsged;  and  for  all  her  damages  she  pray- 
ed as  above  stated.  Defendant  answers  that 
the  sa4d  contract  of  transmission  waa  made 
In  the  state  of  Louisiana,  and  provided  that, 
as  a  condition  precedent  to  suit  written  claim 
for  damages  must  be  made  within  60  days, 
and  that  no  sudi  notice  of  claim  for  damages 
was  given,  and  further  pleaded  general  de- 
murrer and  general  denial   Jury  was  walv- 
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ed,  and  canae  submitted  to  the  covit,  and 
Judgment  raodexed  asataut  defendant,  Novan- 
b»  80,  1896,  for  91.600;  to  wblcli  Jndgment 
ai^ellant  excepted,  and  gare  notice  of  appeal. 
Afterwards,  time  being  tacitly  waived,  appel- 
lant filed  motion  fOr  new  trial,  on  the  filing  by 
the  court  of  Ita  condoalonB  of  bet  and  law, 
whlcA  motion  waa  duly  overruled,  and  excep- 
tion taken,  and  notice  of  appeal  glren.  Thla 
statonent  1b  accepted  WpeUee  aa  aobetan- 
tlally  correct  It  will  be  seen  from  the  an- 
8w»  of  defendant  that  one  ground  of  ^fenae 
waa  that,  oy  tiie  terma  of  the  contract,  as  a 
condition  precedent  to  a  anlt  for  recoreiT  of 
damagea  by  xdalntlff  a  written  claim  for  dam- 
ages must  be  preaented  to  the  cominny  or  its 
agent  within  sixty  days  after  the  message  Is 
filed  with  the  company  for  transmission;  and 
It  Is  averred  In  the  answa  that  such  notice 
was  not  ^Ten,  and  the  answer  la  awom  to  as 
required  by  the  statute,  Tba  statemrat  of 
facta  dladoaea  no  evidence  that  such  notice 
waa  given.  Hie  telegram  from  plalntltr  to 
her  unde  was  sent  from  ttie  office  of  the  de* 
fendant  company  la  New  Orleans  to  Beau- 
mont on  the  80th  day  of  June,  1890,  and  was 
received  In  the  ofllce  at  Beaumont  on  the 
night  ot  that  day,  and  on  the  noct  day,  be- 
tween 6  and  7  o^dock  p.  m.,  was  placed  In  Oie 
post  oOee  at  Beandaoit  fay  the  operator  at 
that  town,  addressed  to  Hufham«  the  plaln- 
tUTa  unde,  and  fay  him  was  not  received  un- 
til about  7  o'do^  p.  m.  on  the  2d  of  July. 
The  evidence  Is  conflicting  as  to  whether  the 
telegram  was  put  Into  the  post  office  under 
Instructions  from  the  plaintiff  to  do  so,  »  not 
The  testimony  of  the  onployte  of  defendant 
In  the  iMee  fnan  which  the  telegram  was 
BOBt  la  that  upim  their  ezhlbltliig  to  plaintiff 
the  telegram  from  the  operator  at  Beaumont 
that  Hufham  oould  not  be  found,  and  flsfclpg 
for  farther  Information  aa  to  his  residence, 
she  exhibited  to  than  an  mvelope  on  which 
was  printed  the  numbn-  of  a  mall  box  in  the 
Beaumont  post  office,  and  instructed  them  to 
have  the  letter  placed  in  that  box,  and  In  com- 
pliance with  plaintiff's  Inatructton  the  op»a- 
tor  at  New  Orieans  Immediate^  wired  the 
operator  at  Beaumont  to  place  the  tel^raih 
in  said  box.  The  i^ntUf  denies  that  she 
gave  audi  instructlona.  She  admits  that  she 
exhibited  such  an  envelope,  bat  says  that  It 
was  exhibited  to  the  operators  because  she 
thought  ^uj  doubted  wheOier  she  had  an 
ande  In  Beaumont  The  evidence  on  behalf 
of  the  defendant  ahowed  that  both  the  opera- 
tor and  his  messenger  endeavored  to  find  the 
addressee  of  the  teS/egnxa.  Bach  of  them,  in 
the  f  (»enoon  of  the  day  on  which  the  message 
was  received  at  Beaumont,  Inquhred  at  va- 
rious places,  and  of  numenms  persons,  as  to 
the  residence  and  whereabonta  of  the  ad- 
dressee; bat  none  of  the  persons  of  whom  in- 
quiry  was  made  knew  any  one,  with  the  name 
of  tbe  addreoee,  residing  In  Beaumont  The 
persons  of  whom '  Inquiry  was  made  were 
mostly  well-knowa  and  prominent  dtizens  of 
the  town.   The  plaintiff,  on'  the  other  hand. 


showed  by  qvite  aa  many  dtlsras  that  thej 
were  acquainted  with  the  addressee,  and,  had 
they  been  Inquired  of,  they  could  have  In- 
formed the  defendant*  a  ra^kq^s  as  to  his 
residence.  The  addressee  waa  am^oyed  at 
the  time  In  one  of  the  lumber  factorlca  of  the 
town.  He  had  resided  in  the  town  eomethlng 
over  a  year,  his  family  had  resided  there  some 
two  or  three  years,  and  they  owned  their  res- 
idence. There  are  sevoal  lumber  factories 
In  the  town,  and  the  aggregate  number  of 
persraia  In  their  en^cdtqrmeat  Is  perhaps  four 
or  five  hundred.  The  defendant  allowed  but 
one  messenger  to  the  operator  at  the  time  the 
ntesaage  was  received  In  Beanmont,  the  popu- 
latUm  of  the  town  bdng  nine  or  ten  tlumsand. 
And  Hufham,. the  addreaaee,  testlfled  that 
when  he  received  Ou  measage,  on  the  evening 
of  the  2d  fUC  July,  be  Inquired  of  the  <verator 
why  the  message  waa  not  delivered  to  him 
promptly  on  the  day  it  reached  Beaomaat 
and  the  excuse  ^ven  by  the  opoaitor  for  not 
ddlverlng  the  message  was  that  the  nnmbev 
of  messages  received  at  tba  office  was  large, 
and  that  he  waa  allowed  bat  aae  messenger. 
The  operator  denies  that  he  made  any  such 
statement  nnd  he  ia  corroborated  In  this  Iqr 
tbe  teatimony  of  a  merdiant  in  the  town 
who  waa  preaent  In  the  office  of  the  operator 
when  Hufham  says  that  the  conversation 
between  him  and  the  operator  occurred. 
Thla  witness  Is  positive  that  no  such  state- 
ment waa  made  by  the  operator  to  Hufham 
aa  tntlfled  to  by  the  latter.  The  evidence 
is  undisputed  that,  If  Hufham  had  received 
the  telegram  promptly,  be  would  have  pro- 
vided the  plaintiff  with  a  ticket  in  time  for 
her  to  have  come  to  Beaumont  by  the  train 
leaving  New  Orleana  on  the  evening  of  the 
1st  of  July;  that  she  waa  in  New  Orleans,  a 
stranger,  without  money  or  friends;  and 
that,  for  the  want  of  money  to  pay  her 
board,  she  was  refused  shelter,  and  In  conse- 
quence was  compelled  to  spend  one  night  Id 
the  streets. 

Tbe  first  assignment  of  error  la  that  flie 
court  erred  In  not  sustaining  dtfendant'a  de- 
fense to  the  suit  based  on  tbe  ground  that 
plaintiff  failed  to  give  notice  of  claim  for 
damages  within  60  di^  after  breacb  of  eon- 
tract  by  defendant  as  ahe  had  stipulated  In 
the  contract  with  defendant  for  the  tcans- 
ml salon  and  ddJvery  of  her  message  to  do. 
Stipulations  such  as  the  one  here  relied  on 
have  been  held  valid  and  blndii^  by  the  su- 
^eme  court  of  ttie  states  Vide  Telegraph 
Go.  V.  Bains,  68  27.  Bot'it  la  insisted 
by  appellee  that  since  the  addition  of  arti- 
des  8378,  8379,  Bev.  St  ISBS,  socb  a  stipola- 
tion  Is  no  longer  valid  in  this  state,  and  can- 
not be  enforced.  But  thia  court  la  of  tike 
opinion  that  artldes  3378  and  3370  have  no 
application  to  this  case,  aioce  tbe  contract 
sued  on  is  one  for  tbe  transmission  and  de- 
livery of  an  interatete  tdegram.  The  word 
''commerce^'*  as  the  term  Is  used  in  tbe  fed- 
eral constitution.  Is  held  by  tXie  dedstons  of 
the  supreme  court  of  the  United  States  to 
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Incloda  tbe  tranimlBCloD  of  ttf egrams  from 
one  state  Into  anotber  state;  and,  the  r^n- 
latlon  of  Intentate  commerce  bavtng  been 
committed  by  tbe  constitution  to  congreBS, 
Ita  control  ora  tbe  subject  is  exclnslTO  of  all 
state  legislation  which  Is  designed  to,  and 
does,  affect  such  commerce.  One  great  ob- 
ject of  darting  to  the  federal  government 
the  exidiiBlve  power  orer  tbe  ssli^ect  was 
Uiat  tlw  mles  and  regiOatlons  established  by 
law  for  the  goremment  and  control  of  those 
engaged  In  commerce  between  the  states 
Bhonld  be  mlf  orm.  This  object  woiild  be  do* 
feated  If  each  state  were  permitted  by  legls* 
Ifttton  to  prascrlbe  what  sttpnlatlons  may,  or 
what  mas  not,  be  entered  Into,  for  their  pro- 
tection against  litigation,  by  those  employed 
tai  carrying  passoigers  or  freight  between 
tbe  states,  and  those  en^iged  Sn  transmitting 
messages  by  telegraph  from  one  state  to  an- 
other. Snch  legislation.  In  the  opinion  of 
this  court.  Imposes  restrictions  and  burdens 
upon  Intenbite  commerce  In  conflict  with 
'be  federal  constltutloB,  and  must  therefore 
be  held  to  be  Told,  so  far  as  It  applies  to 
messages  sent  Into,  and  received  from,  an- 
other state.  Vide  Tel^raph  Co.  v.  Pendle- 
ton, 1S2  T7.  S.  S47,  7  Sap.  Ct  Uas.  The 
trial  conn  therefore  erred  In  nnderlng  Jn^- 
ment  for  the  plaintiff  notwithstanding  no- 
tice was  not  given  by  her  of  her  claim  for 
damages  prior  to  the  Institution  of  this  suit, 
aa  by  tbe  contract  with  defendant  she  was 
bound  to  do. 

nils  court  is  fnrtber  of  tb.e  opinion  tb&t 
the  evidence  does  not  snstaln  tbe  finding  of 
tbe  court  that  the  defendant  was  guilty  of 
n^mgeaoe  in  not  dellveaing  the  message  oo 
tbe  1st  of  July,  ^e  evidence,  we  think, 
on  the  part  of  the  defendant,  shows  tiiat  It 
used  reasonable  diligence  to  promptly  dis- 
cover tbe  addressee  of  the  message,  and  de- 
liver the  same  to  him.  And  this  evidence 
was  not  rebutted  by  that  offered  by  tiie  plain- 
tiff, even  when  we  give  fnll  credit  as  we 
do,  to  the  tesUmony  of  Oie  fdalntUTs  wit- 
nesses. The  fact  that  the  defendant  was 
unable  to  discover,  by  Inquiries  made  of  va- 
rious persona,  and  In  various  parts  of  the 
city,  tha  addressee,  and  that,  if  it  had  In- 
qnlred  of  certain  other  persons  In  the  city, 
it  would  have  discovered  him,  do  not  prove 
negligence.  For  the  reasons  Intimated  the 
Judgment  is  reversed,  and  Judgment  Is  here 
rendered  for  the  defendant  Reversed  and 
rendered. 


GLOYBR  T.  9T0RRIE}.> 
(Court  of  Glvtl  Appeals  of  Texna.   Jan.  6, 

1898.) 

LlMrrATIOK    OV  AOTIOKS— lHFBOVI»B!fT  CeRTIV- 
ICATB, 

An  improTemeDt  certificate,  given  1^  a 
dty,  under  Its  charter,  to  s  sewer  contractor  for 
work  done,  and  which  is  a  lien  on  the  property 
within    the   district,   and   a   personal  charge 


1  Writ  of  enor  denied  fay  mprone  court. 


BgaiuBt  tbe  owners  thereof.  Is  not  founded  on 
the  written  contract  between  the  dty  and  the 
contractor;  and  hence  an  action  on  the  cer- 
tificate ia  barred  waAer  the  two-3«Brs  atatute 
of  Umitatioiu  aa  for  a  debt. 

Appeal  from  district  court,  Harris  county; 
3oha  a.  Tod,  Judge. 

Action  by  R.  <J.  Btorrle  against  Frank  S. 
Glover.  From  a  Judgment  for  tbe  i^alntlff, 
defendant  appeals.  Beversed. 

Frank  S.  Brake  and  8.  B.  Tracy,  for  appel- 
lant   Bwlng  ft  Blng,  fOT  ajipenee. 

GARRETT,  C.  J.  TUs  action  was  brought 
January  2T,  1887,  by  the  appellee,  R.  a  etor-. 
rie.  against  Frank  B.  Glover,  to  recover  npcm 
a  certain  Improvement  certificate.  Issued  by 
the  dty  of  Houston,  under  authority  of  Its 
charter,  for  work  done  by  Storrle  as  cmtract- 
or  In  tbe  construction  of  a  sewer  in  a  certsls 
sewerage  cUstrlct  within  the  city.  The  peti- 
tion alleged  compliance  by  the  dty  with  all 
the  requirements  of  the  charter  necessary  to 
authorize  the  work,  and  that  Stortle  bad  eo> 
tered  into  a  contract  therefor  with  the  dty  on 
December  17.  1602,  and  had  faithfully  per^ 
formed  the  work  In  accordance  with  the 
terms  of  the  contract;  that,  pursuant  to  tbe 
proceedings  bad,  there  had  been  Issued  to 
him,  by  the  dty,  the  Improvement  certificate 
sued  upon,  which  bore  date  and  became  due 
and  payable  on  April  14.  1884;  and  that  by 
tbe  contract,  which  was  In  writing,  Storrle 
agreed  to  do  tbe  work  for  a  spedfled  price, 
which,  pursuant  to  Its  charter,  the  city  agreed 
should  be  a  lien  upon  the  property  within  the 
district,  and  a  personal  charge  against  the 
owners  thereof,  and  to  Issue  street-Improve- 
ment certificates  for  the  amounts  to  beccHne 
due  for  the  woik.  The  petition  prayed  for  a 
personal  recovery  against  the  defendant,  as 
also  for  a  foreclostire  of  the  lien  upon  a  cer- 
tain lot  therein  described,  owned  by  the  de- 
fendant, and  made  liable  for  the  amount  In 
the  suit  by  the  assessment  against  It.  The 
appellant  excepted  to  the  petition  on  the 
ground  that  the  cause  of  action  accrued  more 
than  two  years  before  the  conmiencemeut  of 
the  suit,  and  was  barred  by  the  statute  of 
limitations.  This  defense  was  also  presented 
by  a  special  plea  m  bar.  The  cause  was  sub- 
mitted to  the  court  without  a  Jury  as  an 
agreed  cose,  presenting  the  sole  question  of 
IlmltatloQ,  and  the  court  held  that  the  cause 
of  action  was  not  barred  by  limitation,  and 
rendered  Judgment  in  favor  of  the  appellee 
for  the  amount  of  the  certificate,  with  Inter- 
est, and  with  a  foreclosure  of  the  lien  upon 
the  lot  of  land. 

Was  the  cause  of  action  barred  by  the 
two-years  statute  of  limitation?  In  the  cose 
of  O'Connor  v.  Koch,  28  S.  W.  400,  this  court 
held  that  the  two-years  statute  applied  to  an 
Improvement  certificate  of  the  character  here 
sued  upon.  The  appellee  contends,  however, 
that  the  cause  of  action  Is  not  based  or  found- 
ed upon  tbe  certlflcate,  but  Is  founded  upon  a 
contract  In  writing,— the  one  entered  Into  be- 
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twesD  Storrie  and  the  dty  ot  Honstim  tor  the 
conatnietton  of  the  oewer;  or,  if  tbli  be  not 
the  cue,  then  the  demand  raed  qpon  is  not  a 
debt»  wtthln  the  mBanini  oC  flie  etatntah  and 
that  the  general  atatnte  of  fonr-yean  Umtta^ 
tlon  ehovld  applf.  l%e  c<»tract  bettreen  Stae- 
rie  and  the  city  nt  Houston  waa  <ai3j  one  of 
the  reqnlrementa  made  necessary  by  the  char- 
ter of  Houston  In  order  to  fix  a  personal  Ua- 
tdllty  asainst  the  appellant  tm  a  proprntion- 
ate  share  tit  the  cost  of  the  construction  of  tiie 
sewer,  and  a  lien  upra  his  lot  for  the  amonnt 
assessed  ^gainst  It;  and  the  action  for  tiie 
amount  ftv  which  the  appellant  and  his  lot 
are  liable  can  no  more  be  said  to  be  founded 
upon  the  oontraet  than  nptm  any  other  re> 
qnirement  of  the  diarts  necessary  to  anthor- 
txe  the  assessment.  Veitba  the  contract  un- 
der which  the  woilE  was  done,  nor  ttie  certlfl- 
eate  abowtng  the  amount  aasesssa  against  ai^ 
peUant's  lot.  Is  the  contract  of  the  appellant 
His  liability  Is  created  Iv  the  action  of  the 
city  under  Its  tbaxter.  Tb»  contract  in  writ- 
ing, mentioned  In  the  statute,  Is  a  contract  be- 
tween the  parties:  Althongb,  In  the  oplni<» 
In  the  case  of  O'Ounior  t.  Kodi.  no  notice  was 
taken  ot  the  contract  between  the  city  and 
the  contractor,  we  see  no  reason  for  changlQg 
the  conclusion  then  reached  by  us,  since  tbt 
contract  can  be  no  mm  the  foundation  of  the 
action  than  the  certiflcato.  We  are  also  stUl 
of  the  opinion  that  the  assessment  comes  with- 
in the  decision  of  the  case  of  MeUinger  t.  City 
of  Houston,  08  OTex.  87.  8  8.  W.  249,  and  that 
the  two-years  statute  should  apply  to  the  ac> 
tira,  aa  for  d^it,  rather  than  the  general  teat- 
years  statute.  It  Is  a  tax,  although  It  mi^ 
not  be  sudi  a  tax  as  to  make  it  a  lien  upon 
the  homestead,  as  held  In  the  case  <tf  HlgRins 
T.  Bordages.  88  Tex.  468,  8t  B.  W.  S2,  808. 
A  dlscusslm  of  the  cases  dted  the  conned 
for  the  a];«)dlee  Is  deemed  uunecessary.  We 
adhere  to  our  decision  In  the  case  of  O'Connor 
T.  Koch,  which  we  think  is  dedslTe  of  this, 
and  rererse  the  Jndgmoit  of  the  court  below. 
Judgment  wHI  be  here  rendered,  in  fftTor  of 
the  appellant,  that  the  amwllee  take  nothing 
by  his  sidt.   BeveneA  and  rendered. 


BEAN  T.  CITY  OF  BROWNWOOD  et  si. 
(Coart  of  Clril  Appeals  of  T^xas.    Jan.  10, 

1898.) 

Tax  LiRKfl— PORBCLOSrKE — HoMKSTRAD— IHTBRBST 

or  WiFi—PRuuHPTioirB— Costs    or  8ai.b— 

JUDOMBITT— COLLATSBAL  ATTACK — EXBCUTIOX— 
FAtLURB  TO  OlTB  NOTICE — SaLB  OF  FrACTIOSUi 

Portion  —  Mibahpropriatiok  bt  OrncBB  — 
Clrkioal  Krrors— Number   or  Ordrrh  or 

SaI.R— iNAPKQrACT  OP  PRICH— MlMONDCOT  OP 
OWNBR— APPBAL — FaILVRB  TO  OsfBCT. 

1.  In  an  action  to  forecloRe  a  tax  lien  on  a 
homestead,  it  is  unnecessnir  to  malce  a  wife  a 
part>',  as  it  is  presumed  that  she  has  no  in- 
terest In  it,  separate  from  that  of  her  hna- 
band,  other  than  her  homestead  right 

2.  One  cannot,  on  a  motion  to  set  aside  sn 
execution  sute  for  taxes,  impeach  the  judgment 
by  sfaoxring  that  it  was  larger  than  aathorized 
by  the  delinquent  tax  record. 


8.  It  was  not  error  to  refuse  to  And  ttst  aa 
ownn  of  a  bomeatead  sold  at  an  encntkm  sale 
for  taxes  would  have  designated  a  fracdonal 
part  for  Bale  if  he  had  been  serred  with  notice 
of  the  sale,  though  he  testified  to  such  effect, 
where  he  was  present  at  the  sale,  and  could 
hsTe  uuide  such  a  designatioB  dioitlj  beforv 
die  sale,  but  did  not  do  so. . 

4.  The  fallnre  of  the  sherifF  to  •erre,  npon 
the  owner  of  a  tuHoestead,  notice  of  an  intended 
necutlon  sale  thereof  for  taxee,  was  hannlvas, 
where  he  was  jMesent  at  ttie  sale. 

B.  RcT.  St  UBS,  art  617.  ptoTidinK  thst  a 
portico  on  tite  east  side  of  land  subject  to  ex- 
ecution for  taxes  ahonld  be  first  ofSered  tar  mW. 
need  not  be  foUowcd,  where  such  ptwHan  oouict 
not  be  ao  separated  without  material  iajniy  to 
the  remainder. 

9.  Hie  power  to  diarge  the  eoato  of  s^ng  s 
homestead  under  «nenni»  for  taxsa  la  incldetit 
to  the  power  giaated  by  the  conatitntion  to 
sell  it  for  t&xea. 

7.  An  execution  sale  of  laud  tar  taxes  wiD 
not  be  set  aside  because  the  ofBeer  misappro- 
priated a  portion  of  tbe  ^ce. 

8.  Hie  fact  that  certain  printed  words  of  an 
order  of  sale  were  covered  by  a  paper  pasted 
oxer  them  was  Immaterial. 

0.  Where  tlie  same  Judgment  forecloses  tax 
liens  against  a  homestead  and  other  pnpprtj. 
It  is  proper  to  have  separate  orders  of  nle  issue 
at  the  same  time,  that  the  homestead  ma;  be 
sold  separately. 

10.  An  execution  sale  wiB  not  be  set  aside  oa 
a  ground  not  afqiearing  In  Ihe  motion  dierpfor. 

11.  Irregularities  in  connection  with  inade«iua- 
cy  of  price  will  not  Jnstify  Betting  aside  an 
execution  sale,  unless  the  irregularities  con- 
tributed to  such  inadequacy. 

12.  An  owner  of  land  sold  iqM»  caeentiio 
cannot  convlaln  of  an  Inadequacy  of  price  u 
which  his  conduct  contributed. 

Appeal  from  district  court.  Brown  ooonty; 

J.  O.  Woodward,  Judge. 

Action  by  the  city  of  Brownwood  against 
Charles  Bean  and  others  to  recover  taxes  due 
on  certain  real  estate  belonglag  to  defoidant 
Bean,  and  to  foreclose  the  lloi  thraefor. 
There  was  a  Judgment  and  decree  for  plain- 
Uff,  under  which  a  part  of  the  property  was 
sold  and  conveyed  by  the  sheriff  to  Mrs.  Bet- 
tie  li.  I^ber.  Defendant  Bean  institnted  pro- 
ceedings In  the  nature  of  a  motion  to  quash 
the  execution,  set  aside  the  sale,  and  cancel 
the  sherlfTs  deed.  From  a  Jadgmeot  denyiiiA 
the  motion,  he  appeals.  Affirmed. 

Goodwin  ft  Orinnan,  fw  ^w^lant  T.  r. 
Wilkinson  and  J.  J.  Rice,  for  mpeUee  Bettfe 
Lu  Taber. 

Statement  of  the  Case;, 

FISHER.  (X  J.  This  was  a  iffoceedlng  in 
the  nature  of  a  motion  filed  In  tlie  court  be- 
low by  appellant.  Bean,  to  quash  an  execution, 
and  to  set  aside  a  sale  and  cancel  deed  of 
sherltr  made  tbereunder.  It  appears  from  tbe 
averments  contained  In  this  motion  ttiat  the 
city  of  Brownwood,  on  June  8,  1806.  recov- 
ered a  judgmrat  by  d«teult  against  aH>^lu>t. 
Charles  Bean,  In  the  sum  of  f  2M.S6,  with  in- 
terest and  coste  for  the  taxes  due  by  bim  to 
the  city.  $136.20  of  tlUs  amount  is  aSef^Hi 
to  Imve  been  adjudged  as  tana  due  vjh-n 
blodc  85  ot  Bankln's  addition  to  fbp  eity 
Brownwood,  which  is  alleged  to  have  t>eeD 
at  that  time,  and  is  now,  the  homestead  of 
the  ^peUut  and  hla  wife;  and  npon  this 
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property,  for  the  amount  of  taxes  due  there- 
on, the  jndgment  foreclosed  the  tax  lien  In 
favor  of  the  city,  and  ordered  the  sale  there- 
of, and  at  the  same  time  decreed  that  an  or- 
der of  sale  also  iasne,  commanding  the  sheriff 
to  sell  the  otho:  property  moitloned  In  the 
Judgment  for  the  remaining  taxes  due  by 
Bean.  The  property  In  controrersy  Is  block 
35.  the  homestead  of  the  ai^llant. 

It  Is  alleged  that  the  sheriff,  nnder  the  order 
of  sale  Issued  on  this  Judgment,  sold  the 
property  In  controrersy  to  Mrs.  Settle  L.  Ta- 
ber,  she  becoming  the  purchaser  thereof  at 
the  execution  sale.  The  grounds  alleged  for 
quashing  the  execution,  and  for  setting  aside 
the  sale,  are:  Plrst.  That  the  cleA  had  no 
authority  to  Issue  a  second  ordor  of  sale  upon 
the  same  judgmoit  at  the  same  time, — one  com- 
manding the  sheriff  to  sell  certain  property, 
and  the  other  commanding  the  sheriff  to  sdl 
different  property;  that  It  was  an  Irregular- 
ity to  Issue  two  orders  of  sale  at  the  same 
time,  and  thereby  charge  the  appellant  with 
this  additional  cobt,  when  the  judgment  conld 
hare  been  enforced  and  the  sale  made  under 
one  ord«r.  Sennid.  That  the  order  of  sale 
under  which  the  property  In  controversy  was 
sold  did  not  command  the  sheriff  to  sell  block 
3C,  and  from  the  face  of  the  order  it  can- 
not be  determined  what  property  was  com- 
manded to  be  sold,  nor  can  u  be  determined 
the  amount  of  mon^  fw  which  said  order  of 
sale  was  Issued;  and  tbat  the  <aAer  of  sale, 
by  reason  of  certain  words  being  omitted 
therefrom,  is  wholly  unintelligible,  and  there- 
fore Irregular  and  void;  and  that  the  Judg- 
ment, upon  which  the  oMer  was  issued,  1b  not 
therein  described,  but  is  misdescrlbed  In  ma- 
terial parts,  milrd.  It  is  chained  that  the 
writ  or  the  order  of  sale  was  never  levied  up- 
on block  35  any  time  prior  to  the  time  of  sale, 
and  that  the  appellant  believes  and  charges 
that  the  officer  did  not,  prior  to  the  time  of 
the  inretended  sale,  Indorse  any  levy  on  the 
writ,  but  made  the  indorsement  thereon  after 
the  sale  of  said  property.  Fourth.  "Defend- 
ant allures  that  the  Judgment  upon  which  said 
orders  of  sale  are  based  adjudicates  the  fact 
that  block  No.  35  Is,  and  was  when  the  taxes 
thereon  recovered  were  levied,  the  homestead 
of  defendant,  and  therefore  only  liable  for 
taxes  due  thereon;  yet  Judgment  was  ren- 
dered cha^ng  snid  homestead  with  Interest 
on  taxes,  said  Interest  aggregating  at  least 
$15.49,  which  was  Included  In  the  Judgmrat, 
and  of  which  Mrs.  Settle  L.  Taber  had  notice; 
that  Mrs.  Charles  Bean  was  not  a  party  to 
Bald  suit  and  foreclosure.  He  further  alleges 
that  hiB  said  homestead  was  sold  under  said 
order  to  satisfy  not  only  the  $13G.70  adjudged 
to  be  a  Hen  on  It  for  taxes,  but  also  to  satisfy 
interest  on  said  $186.70  at  the  rate  of  6  per 
cent  per  annum  from  June  8,  1896,  to  date 
of  sale,  to  wit,  August  4,  1896,  and  also  to 
satisfy  the  following  fee  and  commissions,  to 
wit:  Commission  of  sheriff  on  amount  re- 
alized, ¥5.50;  levy  of  writ,  (1.50;  posting  no- 
tices, |4;  returning  order  of  sale^  76  cents; 


deed,  ?2,— all  of  which  fees  were  and  are  Ille- 
gal, because  plaintiff  had  no  right,  by  aulng 
out  two  writs,  to  douUe  the  costs  of  levy, 
advertisement,  and  return  of  writ,  and  make 
the  same  as  chai^  on  bis  homestead,  and 
because  the  chaise  of  (4  for  posting  notices  Is 
illegal,  In  that  the  law  does  not  allow  sheriffs 
such  fees,  but  only  allows  therefor  |1,  and  for 
which  Illegal  costs  his  homestead  was  sold." 
Fifth.  "He  further  allies  that  said  block  No. 
36  was  on  August  4, 1896,  with  Improvements 
thereon,  of  the  value  of  $3,500;  that  said 
block  was  200x200  feet  square,  .and  faced 
FIsk  street  200  feet,  and  faced  another  street 
200  feet;  that  his  dwelling  and  outhouses  are 
all  situated  on  N.  E.  half  of  said  block  36, 
with  a  front  of  100  feet  on  Flsk  street;  that 
the  S.  W.  half  of  said  block,  with  a  front  of 
100  feet  on  FIsk  street,  had  little.  If  any,  im- 
provements, except  a  fence  and  fruit  trees 
thereon,  and  conld  be  separated  frtmi  tiie  re- 
mainder of  said  hlotk  without  Interfering  ma- 
terially with  his  dwdling  and  outhouses;  and 
that  said  portion  of  said  block  was  on  Angnst 
4,  1896,  of  the  reasonaUe  value  of  (760,  and 
would  have  sold  for  enough  to  have  paid  the 
entire  demand  of  i^lntlff  for  taxes  on  said 
block  No.  36;  that  plainUff,  disregarding  the 
above  facts  and  the  Interest  of  defendant, 
sold  said  entire  block  as  a  whole,  when  a  part 
only  would  have  satisfied  Its  demand,  and 
sold  the  same  for  $161,  when  It  was  rrason- 
ably  worth  $3,500.  He  alleges  that  under 
the  law,  he  had  the  right  to  designate  a  por- 
tion of  said  property  for  sale,  and  the  order 
in  which  same  should  be  sold,  and  that  un- 
der the  law,  he  being  a  resident  citizen  of 
Brown  Co.,  Texas,  at  and  for  ten  years  prior 
to  sale,  and  without  any  attorney  In  said 
cauae,  he  was  entitled  to  be  personally  served 
with  a  copy  of  the  notice  of  the  sale  of  said 
property,  that  this  and  other  valuable  rights 
might  be  secured  to  him;  that  he  was  not 
served  with  notice  of  sale  of  said  block  No. 
36  by  the  officer  executing  said  writ,  or  by 
any  other  person,  and  that  he  knew  nothing 
of  said  sale  until  said  property  was  offered  for 
sale,  on  August  4,  1896;  that,  had  he  re- 
ceived notice  of  said  sale,  be  would  have  des- 
ignated portions  of  said  block  for  sale,  less 
than  the  whole,  and  thus  have  saved  a  part, 
at  least,  of  the  homestead.  He  alleges  that 
Wilkinson  &  Rice  were  attorneys  for  plaintiff 
in  the  above  cause,  and  are  chargeable  with 
notice  of  the  Irregularities  herein  complained 
of,  and  of  aU  the  facts  charged;  that  they 
were  also  agents  and  attorneys  for  Mrs.  Bet- 
tie  L.  Taber  in  her  purchase  of  said  block  No. 
35.  He  alleges  that  he  has  offered  to  refund 
Mrs.  Taber  the  amount  of  money  paid  by  her, 
with  6%  Interest  from  Angnst  4.  1896,  and 
she  refuses  to  accept  the  same,  and  he  now 
tenders  her  said  sum,  viz.  $151,  with  6%  In- 
terest from  August  4th,  1896,  and  pays  same 
into  court  for  ter." 

It  Is  unnecessary  to  specially  state  the 
facts  in  the  answer  of  appellee  Mrs.  Settle 
Taber  to  this  motion,  except  that  abe  gen- 
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«rall7  denied  the  charges  therein  made,  and 
stated  that  she  waa  a  purchaser,  for  a  valn- 
able  coDslderatloD,  of  the  property  In  con- 
troversy at  the  ahertlTs  sale,  without  notice 
of  any  vice  In  the  judgment  under  which 
she  purchased,  or  of  any  Irregularity  In  the 
sale  or  any  of  the  steiw  leading  thereto;  and 
that.  If  the  property  sold  for  an  Inadequate 
price,  It  was  on  account  of  the  conduct  of 
the  appellant  at  the  sherUTB  sale,  by  rea- 
son of  certain  statements  of  Us,  reladve  to 
his  suiq>osed  rights,  trtilch  bad  the  ^ect  of 
deterring  bidders;  and  that.  If  there  was 
any  Inadequacy,  It  Is  attrlbntaUe  to  ths  ap- 
pellant's conduct 

Ocmclostons  of  Fact 

The  court  below  found  the  ftiilDwlnc  con- 
clusions of  fact  and  law: 

"I  find  as  follows:  'First  That  there  waa 
a  Judgment  rendered  by  default  against 
Charles  Bean,  the  Fort  Worth  ft  Bio  Qrande 
R,  R.  Co.,  and  Annie  Metlnger,  In  the  dis- 
trict court  of  Brown  county,  on  the  6th  day 
of  June,  18B6.  which  Is  as  follows  to  wit: 
*  •  •  Second.  That  two  orders  of  sale 
were  Issued  to  sell  the  land  upon  which  the 
tax  Uen  was  foreclosed  In  said  Judgment 
«n  the  13th  day  of  July,  1886,  which  are  as 
fellow's,  to  wit:  •  •  •  Third.  That  the 
sheriff  properly  advertised  block  No.  ffil  of 
Rankin  addition  to  Brown  wood,  under  the 
abOTe  set  out  order  of  sale.  C(»nmandlng  the 
sheriff  to  sell  said  last  above  described  block 
■of  land,  with  the  sole  reception  that  he  did 
not  deliver  to  defendant  Bean  a  copy  of  the 
notice  to  sell  said  last  above  described  land. 
Fourth.  That  defendant  Bean  was  dnly  serr- 
«d  with  notice,  as  the  law  directs,  to  sell  the 
lands  described  In  the  other  one  of  the  above 
set  out  orders  of  sale,  and  that  all  the  lands 
-described  In  said  Judgment  were  advertised 
to  be  sold  at  the  same  time  and  place,  to  wit 
-on  the  4th  day  of  August  1896.  Fifth.  That 
-defendant  Beau  was  present  at  the  said  sale, 
and  waa  standing  around  the  place  of  sale 
at  the  court-house  door,  about  one  hour  be- 
fore the  said  sale  was  made.  Sixth.  That 
defendant  Bean  gave  the  following  notice, 
publicly,  at  the  time  and  place  when  and 
where  said  block  was  by  the  sheriff  offered 
for  sale,  to  wit:  'Whoever  buys  this  land 
will  buy  a  lawsuit  It  Is  my  homestead. 
This  snle  will  be  void,  because  the  board  of 
equalization  of  the  city  of  Brownwood  rais- 
ed the  valuation  of  my  homestead  from  the 
value  I  placed  upon  It  when  I  gave  It  In 
to  the  assessor  for  taxes,  without  giving  me 
any  notice  of  Its  Intention  to  do  so.*  I  fur- 
ther find  that  the  above  la  all  he  said  con- 
cerning the  sale,  or  In  any  way  of  public  no- 
tice at  the  sale.  Seventh.  That  said  block 
No.  35  of  Rankin  addition  was  the  homestead 
-of  defendant  Bean  at  the  time  the  said  taxes 
against  him  were  assessed  for  the  several 
years,  and  was  so  at  the  time  of  the  date  of 
the  above  set  out  Judgment  and  the  said 
■ale;  that  he  was  a  married  man,  had  a 


family;  and  that  he.  with  hia  famOy,  has 
resided  on  said  land  as  their  bomev  for  six- 
teen years  next  preceding  the  date  of  this 
finding.    Eighth.  That  Mrs.  Settle  Ll  Ta.ber 
purchased  said  homestead  property  at  said 
sale,  for  the  sum  of  one  hundred  and  fift? 
one  dollars,  and  that  she  paid  the  Mberitt  the 
cash  In  said  sum.  and  received  a  deed  to 
said  land.    Ninth.  That  Mrs.  Bettfe  Taber 
was  In  no  way  a  party  to  the  record  in  the 
snlt  In  which  said  Judgment  was  rendered, 
and  that  she  had  no  notice,  either  actual  or 
constructive,  of  the  failure  of  the  sheriff  to 
serve  defendant  Bean  personally  with  the 
notice  of  sale  of  said  land,  or  of  any  other 
Irregularity,  if  any,  antedating  the  sale. 
Tenth.  That  said  homestead  property  was 
at  the  time  of  the  said  sale  worth  92^00. 
And.  eleventh,  that  tlie  faOnre  of  the  sher- 
iff to  serve  defendant  Bean  poaoually  with 
the  notice  of  said  sale  did  not  in  my  opin- 
ion, contribute  to  the  Inadequacy  of  price, 
but  that  In  all  probabilities,  the  low  price 
for  which  said  land  sold  was  contributed  to 
by  the  said  notice  given  at  tne  sale  by  de- 
fendant Bean.    There  was  no  other  reason 
apparent  for  causing  the  land  to  adl  for  less 
tlian  a  fair  price. 

-No.  .  I  find  that  block  No.  35  of  Ran- 
kin's addition  Is  200  by  200  feet  square;  that 
It  fronts  Flsfc  street  200  feet  and  fronts 
Brown  street  200  feet;  that  the  N.  W.  haif 
of  said  block  Is  Improved,  having  the  dwell- 
ing and  outhouses  used  In  connection  there- 
with on  that  part  of  said  Mock.  I  find  that 
the  S.  W.  half  of  said  Mock  Is  s^wrated 
from  the  other  portion  of  said  Uocfc  1^  a 
fence,  and  that  It  Is  used  for  a  garden  and 
orchard  by  Bean.  I  find  that  this  !L  W.  half 
has  a  front  of  100  feet  on  Plsk  street  and  a 
depth  of  200  feet  and  that  It  was  on  Au- 
gust 4,  1896,  of  the  value  of  ¥700,  and  that 
this  portion  could  have  been  s^regated  from 
the  remainder  of  said  block,  and  ooold  bare 
been  separately  sold  without  Injury  to  elthn- 
portlon  of  said  block.  I  find  that  the  entire 
block,  with  Improvements  thmon,  wis 
worth  on  August  4,  1896.  $2,600.  I  find  that 
said  block  No.  35  was  and  Is  residence  prop- 
erty, and  that  the  S.  W.  half  of  said  block  Is 
suitable  for  residence  property.  1  find  that 
Charles  Bean  was  not  served  with  a  copy  of 
the  notice  of  sale  of  said  block  No.  35.  Ban- 
kin's  addition  to  Brownwood,  thoogb  be, 
at  the  time  of  the  levy  of  the  order  of  sale, 
resided  in  Brown  county,  Texaa,  and  had  re- 
sided In  said  county  for  more  than  tea  years 
continuously  next  preceding  said  levy  and 
sale.  I  also  find  that  said  Bean  had  no  act- 
ual notice  of  the  levy  of  said  order  of  sale 
on  said  block  No.  36,  and  that  he  did  not 
know  that  It  would  be  sold  until  the  sheriff, 
on  the  day  of  ssle,  offered  It  fbr  sale  In  bis 
presence. 

"No.  .  I  find  that  on  the  lAtb  of  July. 

A..  D.  1806,  the  clerk  of  this  court  Issued,  on 
the  original  judgment  In  this  caose,  two  or- 
dera  of  aale^  both  Issued  to  Brown  county. 
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-  and  pkwea  In  the  bands  of  the  ilieriff  of 
'  Bnva  countr  at  the  aame  time,  and  both 
■  levied  br  aald  aherlff  on  the  same  da7»  one 

-  on  Bald  block  8B,  Rankin's  addition,  and  the 
'  other  levied  on  the  other  property  described 
:  In  said  decree  vpon  which  said  orders  were 

based,  and  that  the  proparty  levied  apon  by 
'  each  writ  sold  on  the  same  di^,  and  by  the 
I  aame  officer. 

"No.  :  I  find  that  the  sherllf  of  Brown 

;  ooonty  levied  the  order  of  sale  Issued  to  him, 
and  commanding  the  sale  of  block  No.  36, 
Bankln'8  addition,  in  the  ci^  of  Brown- 
-wood,  on  said  bloA,  and  on  the  4th  day  of 
Augnst,  1886,  soM  said  block  to  satisfy  the 
prtndpal  snm  of  flS6.70,  mentioned  In  said 
writ,  with  six  per  c«it  Interest  on  the  same 
from  June  8tb,  1806,  and  his  fees  and  com- 
mlsaions  for  ezecntlng  aald  writ;  and  the 
sheriff  tajced  and  allowed  the  sum  of 
for  levying  said  writ;  posting  notices,  94; 
commissions,  %SJBOi  returning  order  of  sale, 
f  .75;  making  deed  to  purchaser,  92,~as  his 
fees  and  commissions  under  said  writ 

••No.  .  I  find  that  the  sheriff  did  not 

indorse  his  tery  and  return  on  the  order  of 
sale  commanding  the  sale  of  said  block  No. 
35  until  after  the  sale,  aod  after  the  pnrdiase 
of  said  block  by  Mrs.  Taber. 

"No.  .  I  And  that  Mrs.  Bean,  wife  df 

defendant  Cliarles  Bean,  was  not  a  party  to 
the  original  enlt,  In  which  the  city  of  Brown- 
wood  foreclosed  Its  tax  lien  on  said  hUx^ 
No.  35. 
'•Findings  of  law: 

••First  That  the  Judgment  under  which  said 
land  (block  8S)  was  sold  was  valid,  and  pro- 
vided for  Oie  lasnance  at  the  two  orders  of 

sale. 

"Second.  That  the  order  of  sale  under 
which  said  homestead  property  of  defendant 
BeaU'  was  sold  was  valid,  and  not  voidable, 
for  any  defect  apon  Its  face;  tliat  the  fact 
that  certain  printed  words  of  same  were  cov- 
ered by  paper  pasted  over  them  was  Immate- 
rial, and  did  not  render  same  unintelligible; 
that  the  said  order  of  sale  contained  all  the 
essential  elements  of  an  execution  or  order 
of  sale,  and  the  fact  that  two  orders  of  sale 
were  Issued  at  the  same  time  to  carry  Into  ef- 
fect the  said  Judgment  Is  Immaterial.  Said 
order  of  sale  does  not  require  or  ccnnmand 
tbe  ofBcer  to  apply  any  part  of  the  proceeds 
of  said  homestead  to  the  payment  of  the 
court  costs  Incurred  In  the  trial  of  the  cause 
in  which  said  Judgment  was  rendered,  but 
only  the  expenses  of  said  sale, 

•Third.  That  for  the  reason  that  the  Irr^- 
larlty  in  the  sheriff's  failing  to  serve  defend- 
ant Bean  with  a  copy  of  the  notice  of  sale 
not  having,  in  my  opinion,  contributed  to  the 
iiiadequa<7  of  price,  and  the  probability  of  Its 
bavlng  been  contrllrated  to  by  the  notice  given 
by  Bean,  I  find  that  the  sale  is  not  voidable. 

"Fourtti.  That  Uie  foilnre  of  the  sheriff  to 
deliver  defendant  Bean  In  person  a  copy  of 
the  notice  of  said  sale  la  only  an  irr^niiarity 
IB  the  prooeedtn^  at  tbe  sheriff,  in  discharge 


of  a  duty  which  he  had  a  right  to  perform; 
did  not  affect  the  purchase  of  iSa.  Tibar,  she 
being  a  stranger  to  the  record  and  an  inno- 
cent purchaser  for  value,  without  notice  of 
such  irregularity  in  advertising,  and  her  not 
having  been  a  party  thereto." 

In  addition  to  these  flndhigs,  we  further 
find  that  the  city  of  Brownwood,  at  the  May 
term,  1886,  by  Its  petiUon.  filed  In  the  district 
court  of  Brown  county,  Tex.,  Ixrongbt  salt 
against  appellant,  <3iarle8  B«in,  Annie  Metr 
iDger,  and  the  Ft.  Worth  ft  Rio  Grande  Bafl* 
way  Company,   lliese  two  last-named  par- 
ties were  joined  simply  for  the  purpose  of 
condndlng  them  by  the  Judgment  forecloelng 
ttie  lien  against  Bean.   No  personal  Judgment 
was  asked  against  than  tor  the  taxes  due  by 
Bean.   The  purpose  of  the  suit  was  to  re- 
cover from  Bean  taxes  due  toy  blin  to  the  tAty 
tat  the  years  1881, 1892, 1808,  and  ISM.  The 
petition  alleged  the  value  of  his  property  dur- 
ing those  years,  which  Included  and  described 
the  land  In  controversy,  but  did  not  allege 
that  It  was  then  oceiqtled     Bean  aa  a  home- 
stead; and  It  stated  the  taxes  due  Bean 
for  each  of  these  yemrs,  and  asked  for  a  per 
sonal  Judgment  for  the  total  amount  of  taxes 
due  for  those  years,  and  asked  that  the  lien 
of  the  (dty  be  foredoaed  on  the  property  In 
controversy,  as  well  aa  on  the  other  itn^perty 
of  Bean,  described  and  mentioned  hi  the  peti- 
tion.  On  June  8,  189^  Judgment  1^  default 
was  rendered  agidnst  tbe  appelant,  Oharles 
Bean,  and  the  Judgmrat  redtes;   "And  the 
court,  after  hearing  the  evidence,  la  of  the 
opinion  that  the  cause  of  action  set  out  In 
plalntura  petition  Is  true,  and  Is  established, 
It  la  ordered,  adjudged,  and  decreed  by  tbe 
court  that  the  plaintiff,  the  city  of  Brown- 
wood,  do  have  and  recover  of  and  from  tbe 
defendant  Charles  Bean  the  sum  of  92U8.85, 
hither  with  Interest  tbereon  from  the  date 
of  this  Judgment  at  the  rate  of  6%  per  annum, 
and  all  costs  In  this  behalf  Incurred,  including 
$8  to  be  taxed  as  attorney's  fees  for  the  city. 
It  further  appears  to  the  court  that  a  part  of 
the  above-named  amonnt,  to  wit,  fl86.70,  re- 
covered by  plaintiff  against  the  defendant 
Bean  herein,  was  and  Is  for  taxes  due  plain- 
tiff     defendant  Charles  Bean  on  his  home- 
stead, to  wit  blo(A  No.  35  of  Bankln's  addi- 
tion to  Brownwood,  for  the  years  1891,  1892, 
1893,  and  1884.  and  that  a  lien  exists  on  the 
same  in  favor  of  plaintiff  for  the  taxes  on 
same,  as  recited  above.    It  Is  therefore  or- 
dered and  decreed  tiiat  the  said  Hen  on  block 
No.  36  be,  and  the  same  Is  hereby,  foreclosed, 
and  that  the  clerk  Issue  an  order  for  the  sale 
of  tbe  same,  and  that  the  proceeds  be  applied 
to  the  payment  of  so  much  of  this  judgment 
as  is  rendered  for  taxes  on  the  same,  to  wit 
9136.70;  and,  If  It  should  sell  for  more  than 
enough  to  pay  said  amount  then  the  exaeaa 
shall  be  retained  by  the  clerk,  subject  to  the 
order  of  this  court.    It  further  appears  to  the 
court  that  the  amount  recovered  hereto,  less 
amount  named  as  taxes  for  the  homestead,  to 
wit,  $162.15,  la  for  taxes  due  plaintiff  by  de- 
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tendut  Charlei  Bean  for  ttw  yeui  1801, 
1882;  1888^  and  18&1.  and  that  a  U«B  exlata  In 
plalnUfl's  faroT  for  said  lost^tated  amount  on 
tbe  ft^wing  land:  [Tbe  Judgment  hen  foea 
on  and  deacribea  other  land,  and  forecloaea  a 
lloi  thereon,  and  orders  a  sale  thneot]" 

On  Jnlj  13,  1896,  an  order  of  sale  was  Is- 
sued tm  the  Judgment  rendered  against  Bean 
for  taxes,  wherein  tbe  sheriff  Is  required  to 
main  the  amount  of  $162.15^  together  with  In- 
terest and  tbe  total  coats  of  Oie  suit,  by  lerj- 
Ing  npoD  and  seizing  tbe  property  described 
in  the  Judgment,  other  than  the  bomestead,— 
Out  In  controversy.  To  this  order  of  sale  was 
attached  the  cost  blQ.  Including  all  tbe  costs 
Incurred  in  the  court  below.  The  sherHTs  re- 
turn OD  said  Mder  of  sale  shows  that,  on  the 
day  the  property  was  to  be  sold  (the  first 
Toeaday  In  August,  1806),  the  appdlant.  Bean, 
paid  off  taxd  satlsfled  fully  that  part  of  the 
Judgment  requiring  the  sate  of  all  the  property 
othw  than  that  In  controTerey,  by  paying  the 
amount  mentioned  in  this  wder  of  sale,  to 
wit,  $162.15,  together  with  Interest  and  all 
costs  and  expenses  of  suit  On  the  13tb  of 
July.  1896,  anotbw  order  of  sale  was  issued, 
wbereln  the  sheriff  was  commanded  to  make 
the  sum  of  f 136.70,  as  taxes  due  on  the  Iwme- 
stead  ifft^^erty  ot  defendsot  Bean  (which  Is 
the  property  In  controversy),  with  Interest 
thereon  from  the  date  of  said  Judgment  at  6 
per  coiL  per  annum,  by  selling  the  property 
in  oiHitroversy.  Tbe  return  shows  that  this 
order  of  sale  was  received  by  the  sheriff  on 
the  ISth  day  of  July,  1896,  and  that  be  levied 
tqiion  ttie  property  in  controversy,  and  that  on 
said  day  he  publicly  advertised  said  land  for 
sale  at  the  court  bouse  of  Brown  connty, 
Tex.,  on  the  first  Tuesday  In  August,  1896, 
tbe  same  belnji  tbe  4th  day  of  said  month,  for 
20  days  succt'salvely  next  before  the  day  of 
said  sale,  by  postinx  up  written  and  printed 
notices  thereof,  of  the  time  and  place  and 
terms  of  sale,  at  three  public  plaoeR  In  Brown 
county,  one  of  which  was  at  the  door  of  the 
court  bouse  of  said  county,  and  by  delivering 
to  said  defendants,  in  the  order  of  sale,  each 
one  a  copy  of  said  notice  of  sale;  and  further 
recites  that  on  said  first  Tuesday  In  August, 
1896,  before  the  court-house  door  of  said  coun- 
ty, between  the  hours  of  10  a.  m.  and  4  p.  m., 
the  land,  at  public  outcry,  was  sold  and 
struck  off  to  Mrs.  Bettle  Taber,  for  the  sum 
of  SIGO,  that  being  the  highest  and  best  bid 
therefor.  And  It  appears  that  besides  the 
amount  for  which  this  property  was  ordered 
to  be  sold  by  tbe  judgment  of  the  court,  de- 
creed as  the  taxes  against  the  homestead, 
there  were  charged,  as  costs  of  sale,  the  fol- 
lowing sums:  Commisfllons  on  the  sale,  $5.50; 
levying  on  the  property,  $1.50;  posting  no- 
tices, $4;  returning  order  of  sale,  75  cents; 
deed,  $2,— total,  $13.75.  It  does  not  appear 
from  the  record  that  the  property  In  contro* 
versy  was  sold  for  any  of  the  costa  of  the  suit 
by  the  city  against  Bean  and  others  In  fore- 
closing Its  Uen  tot  the  taxes. 

We  adopt  the  conclnalou  ot  fact  found  bar 


the  trial  court,  tocether  with  what  is  In  addl-  ' 
tloD  h«  statAd.  as  the  fhda  in  the  ease. 

Opinion. 

Appdlant's  first  assignment  mt  enor  is  as 
foUowa:  "Tbe  ooort  enred.  aa  wm  noce  fuLy 
appear  from  Uie  biU  of  excepthm  No.  1,  !a 
refuainc  to  permit  defendant  to  abow  that  ibe 
amoont  of  taxes  due  tbe  city  of  Brvwnwood 
<n  block  Ma  35,  Rankin's  addition  to  the  tiij 
of  Brownwood,  for  the  year  1891,  waa  $20.71: 
for  the  year  1802,  93UM);  for  1888,  936;  and 
for  ]8»4,  931.50,  and  costs,  fUStK—tgntn- 
ing  for  said  yeaia,  flZL21;  and  In  lefosing 
to  pomlt  tha  dtfoidant.  In  ocnuaaetlon  wiib 
the  above  evidence,  to  abow  tliat  the  'delin- 
quent tax  record,'  paUlabed  the  <dty  of 
Brownwood,  ^owed  tbe  Uaaem  <m  aaid  Uoc-k: 
for  each  of  said  years  to  be  aa  above  stated; 
because.  Charles  Bean  being  a  married  man, 
and  the  head  of  a  family,  and  kctnally  resid- 
ing tipon  and  using. tdock  Na.  3S.  Bankin's 
addition  to  Brownwood,  as  his  hosneetead,  at 
the  time  the  taxes  sued  for  were  cast,  and  at 
the  time  of  the  sale  of  said  block,  and  the 
homestead  question  not  havli^  been  adjudi- 
cated in  the  original  suit,  and  Mn.  Charles 
Bean  not  having  been  a  party  to  the  ori^iniJ 
suit,  be  bad  a  right  In  this  action  to  abow 
that  his  homestead  was  subjected  to  sale  tor 
a  demand  that  was  not  a  Uen  thereon.  And 
also  to  show  the  amonnt  of  taxes  claimed  ta 
be  dne  the  dty  of  Brownwood  In  the  de- 
linquent tax  rectHd  published  by  it,  tbe  ciir 
having  no  right  to  sne  for  or  claim  a  greaFfr 
amount  than  tliat  published  In  Its  'ddlnqueni 
tax  record,'  as  published  under  aectlcm  5.  c 
12,  Acts  Tex.  24th  Leg." 

Mrs.  Bean  is  not  a  party  to  this  suit,  nor  di'e* 
the  appellant  pray  for  or  ask  for  any  relief 
in  her  favor  on  account  of  her  homestead  in- 
terest In  the  property  In  controversy.  He 
does  allege  in  his  motion  that  the  proivr.r 
was  the  homestead  of  himself  and  his  wife, 
bat  she  is  not  made  a  party,  and  all  the  re- 
lief that  be  asks  in  that  respect  seems  to  be 
on  his  own  accoimt.  But  even  if  the  wife 
had  joined  in  this  motl<m  to  set  aside  the  saJe. 
on  the  ground  that  she  was  not  a  party  to 
the  ju^moit  that  foreclosed  a  Uen  agalns: 
her  homestead,  we  would  hold  that  she  was 
not  a  necessary  party  to  that  suit.  The  pre- 
sumption is  that  the  property  In  controversy 
was  the  community  pn^rty  of  Bean  and  bis 
wife,  and  that  ehe  had  no  interest  in  It.  sep- 
arate from  that  of  h^  husband,  other  than 
her  homestead  right  Tbe  constitution  makes 
the  homestead  subject  to  the  taxes  doe 
against  It;  and,  for  the  taxes  so  doe,  the 
homestead  would  be  liable,  and  the  city  could 
foreclose  its  Uen  therein  for  the  amount  due. 
In  order  to  foreclose  this  lien,  tbe  wife,  who 
asserts  simply  the  hcHnestead  right,  would 
not  be  a  necessary  party.  The  btxnestead 
coaM  not  be  urged  as  a  defense  agatnat  this 
lien.  It  la  only  In  cases  where  tbe  home- 
stead right  could  be  urged,  in  order  to  defeat 
a  charge  att«npted  to  be  made  a^nst  It, 
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that  the  wife  would  be  a  necessary  party. 
In  a  milt  to  foreclose  a  lien  for  the  pnrchase 
r    money  due  upon  tbe  homestead,  or  to  fore- 
close a  Taltd  mechanic's  Hen  thereon,  the  wife 
\rouId  not  be  a  necessary  party,  becanse,  aa 
to  this  (diaracter  of  claims,  the  homestead 
right  conid  not  be  interposed  as  a  defense, 
and  the  Men  for  the  taxes  dne  npon  the  home- 
stead stands  npon  the  same  footing.    9o  far 
as  It  was  Bonght  to  prove  that  the  Judgment 
foreclosed  a  lien  on  the  property  for  a  great- 
er amonnt  than  the  taxes  doe  thereon,  It  Is 
BQfflcIent  to  say  that  there  Is  no  pleading  by 
the  appellant  upon  which  this  testimony  could 
be  based.    He  does  not  make  this  a  ground 
for  setting  aside  the  sale.   The  judgment 
rendered  In  this  case  Is  entitled  to  the  same 
consideration  that  Is  given  to  Judgments  ren- 
dered In  actions  generally  between  Indlvlfl- 
nols.    Tbe  attack  sought  to  be  made  npon 
this  Judgment,  by  showing  lliat  It  was  ren- 
dered for  amomrtB  not  due,  or  that  It  was 
not  based  upon  the  delinquent  tax  record, 
vronld  not  be  permitted  In  a  case  where  Bean 
had  been  sued  upon  an  ordinary  debt,  wtth 
tbe  foreclosure  of  Hen  upon  this  property, 
and  Judgment  thereon  rendered  against  It. 
The  absolute  verity  In  fftror  of  the  Judgment 
In  ft  case  of  that  character  should  be  given 
to  the  Judgment  rendered  In  this  case.  The 
same  principle  that  applies  to  tbe  one  would 
Apply  to  the  other. 

Tti6  petition  filed  in  the  case  was  goo« 
against  a  general  demnrrer,  and  stated  stA^ 
staiitlally  a  cause  of  action  against  tbe  ap- 
pellant. Bean,  and  asked  a  personal  Judg- 
ment against  him  for  the  taxes  due,  and  for 
a  foreclosure  of  tbe  Hen  of  the  dty  upon  tbe 
property  In  eontroversy,  together  with  other 
property.    The  judgment  of  the  eonrt  Is  sub- 
stantially In  tccord  with  the  averments  of  the 
petition.    It  tods  the  amount  of  taxes  due  by 
Bean,  and  that  a  Hen  exists  upon  the  prop- 
erty described  In  that  judgment  In  favor  of 
the  dty;   and  the  judgment  upon  Its  face, 
declares  that  the  court  heard  evidence  bear- 
ing npon  the  liability  of  Bean,  and  the  Ha- 
blllty  of  the  property  for  the  taxes  due  upon 
It,  and  declared  by  the  Judgment  that  the 
property  In  controversy  was  the  homestead 
of  Bean,  and  declared  the  amount  of  taxes 
charged  against  It,  and  foreclosed  the  ilen 
therefor.    Now,  there  Is  nothing  upon  the 
face  of  either  tbe  petition  filed  In  that  cam, 
or  the  judgment  therein  rendered,  that  dts- 
<*lot!es  the  ftet  that  the  court  did  not  bare 
Jurisdiction  over  Bean  or  tbe  subject-matter 
of  the  sun,  bat  tbe  contrary  expressly  ep- 
peam.    Nor  does  it  appear  from  any  of  tbe 
proceedings  In  that  case  that  tbe  court  ren- 
dered its  judgment  upon  other  than  legal  tes- 
timony.   In  considering  this  Judgmeirt,  we 
mast  credit  It  with  the  absolute  verity  that  Is 
^ven  to  domestic  judgments  generally.  A 
Ifudgment  rendered  In  this  kind  of  case  Is  no 
more  subject  to  coUateral  attack  than  a  Judg- 
ment rendered  on  any  other  demand.  We 
do  not  know,  nor  la  there  any  method  (tf  as- 
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certalning,  npon  what  facts  tbe  court  ren- 
dered this  judgment;  and.  In  the  absence  of 
information  to  tbe  contrary,  we  must  conclu- 
sively assume  that  all  the  proceedings  an- 
terior to  this  Judgment  were  legal,  and  that 
it  was  rendered  upon  evidence  that  would 
support  every  fact  foond  and  determined  by 
ttie  judgment. 

Tbe  second  assignment  of  error  complains 
of  the  refusal  of  the  court,  on  motion  of 
appellant,  to  file  a  conclusion  of  fact  as  to 
whether  or  not,  had  tbe  appellant  been  served 
with  a  coi^  of  the  notice  of  sale,  he  would 
hare  dedgnated  a  portion  or  portions  of 
block  85  less  (ban  the  wbole  for  sale.  The 
evidence  bearing  npon  that  question,  as  testi- 
fied to  by  the  appellant,  tras  that  If  he  bad 
received  the  notice  of  tbe  Intended  sale, 
which  he  complains  of  not  having  received, 
be  could  and  would  have  designated  a  smaHer 
portion,  lees  than  the  wbole  of  tbe  property 
in  controversy.  Tor  sale.  This  testimony  was 
afimttted  without  objection  to  so  mncb  of  It 
as  indicates  the  Intention  of  appellant  as  to 
what  he  would  have  done.  We  doubt  its 
admissibility;  and,  notwltbstandlng  that  he 
did  testify  that  he  would  have  pointed  out 
for  sale  a  lees  portion  than  tbe  whole  of  the 
land  In  controversy,  we  cannot  say  that  that 
fact  was  established  in  such  a  way  as  to 
convince  the  court  below  of  Its  truth,  and 
tiiereby  re<iufre  it  to  base  a  conclusion  upon 
tt.  But,  Independent  of  this,  we  flo  -not  think 
that,  under  the  farts  of  liils  case,  any  barm 
or  fnjutr  mtiHed  to  the  appellant  by  reason 
of  tbe  Tafinre  of  tbe  ofllcer  to  serve  htan  with 
a  copy  of  the  notice  of  the  intended  sale,  for 
It  appears  from  the  evidence,  that  he  was 
actually  present  at  tbe  sale,  and  knew  that 
tbe  property  In  controversy  would  be  sold. 
It  ajqvears  from  the  objection  to  the  sale  by  him 
made  at  the  dme  tiiat  he  did  not  then  regard 
tbe  want  of  notice  as  a  matter  of  importance, 
but  he  urged  objectlonB  to  the  sale  on  entirely 
different  grounds;  and  It  appears  Uiat  while 
he  may  not  have,  previous  to  tbe  day  of  sale, 
known  that  the  Intention  was  to  sell  this 
property,  it  dearly  appears  that  he  could, 
before  the  sale  was  actually  made,  have  des- 
ignated a  less  portion  of  the  property  In  con- 
troversy for  sale,  and  requested  tbe  sheriff 
to  sell  It.  The  opportunl^  to  do  this  was 
not  denied  him  by  any  one,  and  he  could 
have  accomplished  bis  tatentlon  and  purpose 
In  this  r«ipect  as  effectually  after  he  did 
obtain  knowledge  that  tbe  property  would 
be  sold  as  he  cotild  If  be  had  received  notice 
eai'Iier.  He  knew  the  condition  and  situa- 
tion of  bis  property,  and  the  findings  of  fart 
show  that  a  portion,  of  It,  If  he  bad  so  de- 
sired, could  have  been  segregated  and  set 
apart  from  the  entire  irart,  without  ttie  neces- 
sity of  delaying  the  sale,  tn  order  to  estabtlsh 
lines  cutting  off  a  portion  oT  the  pTOp«^; 
and  It  Is  clear  that  he  had  It  In  his  power, 
before  and  ^en  the  property  was  put  up 
for  sale,  to  then  and  there  have  designated 
a  POTtlon  leaa  than  the  whole  for  aale,  and 
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hare  raQtmted  the  officer  to  sdl  It  TMb 

be  did  not  do,  but  being  present  at  the  sale, 
and  having  the  opportnofty  to  accomplish  this 
pnrpoBe,  we  cannot  well  see  now  how  he  is 
In  a  condition  to  complain  of  the  failure  to 
receive  the  notice.  One  of  the  benefits  and 
the  purpose  of  tbe  notice,  and  the  only  one 
which  he  alleges  he  was  deprived  of,  was  to 
notify  him;  so  that  be  would  have  tbe  oppor- 
tunity to  appear  at  the  sale,  and  protect  his 
property  from  sacrifice.  The  absence  of  no- 
tice did  not.  In  this  case,  deprive  him  of  this 
right  because,  under  the  facts  of  tbe  case, 
it  appears  that  he  bad  the  opportunity  to 
avail  himself  of  It,  notwithstanding  he  may 
not  have  received  tbe  formal  notice  required. 

In  response  to  the  third  assignment  of  error, 
it  is  snffldent  to  say  that  the  petition  sub- 
stantially alleged  a  cause  of  action  against 
Bean,  and  was  sufficient,  when  tested  by  a 
general  demnrrer;  and,  as  the  judgment  fully 
protected  blm  In  his  homestead  interest  from 
other  tajces  that  were  not  due  upon  it,  be 
has  no  grounds  of  complaint  The  averments 
of  the  petition  were  Bufficlent  we  think,  to  let 
In  proof  upon  that  question. 

It  is  also  contended  that  tbe  sale  should 
be  set  aside,  because  the  officer  making  the 
sale  did  not  sell  that  part  of  the  land  In 
controversy  on  the  east  side  of  the  tract 
This  view  is  urged  under  article  617  of  the 
Revised  Statutes  of  1895.  In  view  of  chapter 
42  of  the  Acts  of  1895,  we  seriously  doubt 
whether  article  617  has  application,  and, 
among  the  duties  Imposed  upon  the  officer 
making  the  sale  under  chapter  42  of  the  Acts 
of  1895,  this  la  not  required.  This  act  upon 
Its  face  says  that  the  towns  and  citlee  shall 
be  entitled  to  tbe  benefits  of  the  act;  but, 
whether  we  are  correct  lo  tlils  view  or  not 
It  is  not  shown  that  the  eastern  part  of  the 
tract  could  have  been  cut  oft  and  divided 
from  the  balance  of  the  tract;  and.  If  this 
could  have  been  done,  the  appellant,  who  was 
present  at  the  sale,  made  no  request  that  It 
should  be  done.  WbUe  it  does  appear  from 
tbe  findings  of  the  court  that  one  part  of  the 
homestead  could  have  been  segregated  from 
the  other  part  it  does  not  appear  that  It  was 
so  situated  that  the  portion  lying  upon  the 
east  could  have  been  separated  from  the  bal- 
ance, so  as  not  to  materially  interfere  with 
Its  use  as  a  homestead.  This  statute,  and 
statntes  of  that  character,  which  require  cer- 
tain designated  portions  of  a  tract  of  land 
to  be  sold,  is  not  an  absolute  and  Indispens- 
able requirement  of  law,  that  cannot  be  dis- 
pensed with  in  any  case,  but,  when  it  should 
be  at^lied  and  enforced,  depends  upon  the 
character  and  situation  of  the  property  and 
the  usee  to  which  it  Is  put  It  may  be  In 
this  Instance,  as  well  as  in  many  others,  that 
the  eastern  part  of  tbe  tract  owing  to  Its 
configuration,  or  owing  to  its  use,  could  not 
without  material  Injury  to  the  balance  of  tbe 
tract  be  segregated  and  separated  therefrom; 
and  In  many  cases  It  might  result  In  more  in- 
jury to  the  defwdant  in  the  execution  to  ar^ 


bltrarily  cut  off  the  eastern  portion,  and  seU 
that  than  It  would  to  sdl  some  otbn  portion 
of  the  tract  We  cannot  say,  from  the  fiuts 
In  this  case^  that  tbe  appellant  has  snfflered 
any  iniury  by  tbe  fiUlure  of  the  officer  to  edl 
the  eastern  portion  of  the  land  In  cratrovosy. 

The  fifth  aselgnment  of  error  attaidn  tbe 
sale  upon  tbe  ground  that  In  addition  to  the 
amount  of  taxes  due  upon  the  homestead.  It 
was  made  for  the  interest  doe  thereon,  and 
for  ttie  coats  and  commissions  due  the  whaitt 
making  tbe  sale  and  lery.  Tbe  Judgnient  of 
tbe  <ionrt  found  that  tbe  taxes  due  on  this 
property  were  $WSJO.  We  do  Dot  understand 
that  this  Included  any  interest  doe  on  tbe 
taxes,  nor  does  the  return  of  the  sherlfl  show 
that  It  was  sold  for  an  amount  indudlng  In- 
terest due  on  the  taxes.  The  ooats  and  cmn- 
mlsslons  for  making  the  sale,  we  think,  are 
proper  items  to  charge,  as  th^  necessarily  fid- 
low  from  the  right  given  hy  tbe  court  to  fore- 
close tbe  lien,  and  require  tbe  property  to  be 
sold.  The  constitution,  it  Is  true,  only  au- 
thorizes the  homestead  to  be  sold  for  tbe  taxes 
due  upon  It;  but  In  the  pursuit  of  tbla  rem- 
edy, we  think  It  dearly  follows,  as  one  of  tbe 
incidents  thereto,  that  the  power  exists  to 
charge  the  costs  of  the  proceeding  against  tbe 
property.  This  is  necessarily  an  Incident  (tf 
tbe  main  right  There  could  be  no  homestead 
right  asserted  against  the  lien  for  the  taxes 
due  upon  It;  nor  could  there  be  a  homestead 
right  asserted  against  a  material  man's  lien.  j 
acquired  in  the  manner  prescribed  hy  taw, 
Qor  against  a  vendor's  lien;  and.  in  controver- 
sies where  such  liens  have  been  foreclosed,  it  | 
has  been  the  usual  practice,  where  it  was  nec- 
essary to  be  done,  to  charge  against  tbe  prop- 
erty the  costs  of  tbe  litigation;  and  tbe  power  I 
of  the  court  In  those  cases  to  charge,  against 
the  amount  for  which  the  pn^ierty  was  sold 
under  the  order  of  sale  Issued  In  that  daas  ot 
cases,  tbe  costs  of  the  litigation,  has  never 
been  questioned;  and  clearly,  in  that  diass  of 
cases,  as  well  as  this,  tbe  costs  resulting  from 
the  foredoBure  proceeding  are  an  Incident  of 
the  debt  and  are  as  much  a  charge  against 
the  property  as  the  original  Uen.  But.  not- 
withstanding this,  we  do  not  think  the  appel- 
lees can  be  held  responsible,  and  the  sale  set 
aside,  because  the  officer  who  made  It  aitpro- 
priated  to  his  own  use,  from  tbe  amount  for 
which  the  land  was  sold,  commissions  on  the 
sale  and  the  costs  of  making  the  sale.  If  wp 
could  concede  that  these  items  were  not  a 
proper  charge  against  the  land,  stIU  tbe  fact 
that  tbe  officer  appropriated  a  part  of  the  pro- 
ceeds of  the  sale  to  the  payment  of  these 
items  would  not  affect  the  interest  or  the 
rights  of  a  purchaser  at  the  sale.  Tbe  defuid- 
aut  In  the  vrlt  could  have  bis  remedy  in  such 
a  case,  if  the  charges  were  Illesal,  against  the 
officer.  It  does  not  aippear  that  tbe  sale  was 
made  for  the  purpose  of  making  these 
amounts,  but  was  made  for  the  purpose  of 
realizing  tbe  amount  rend»ed  in  the  Judg- 
ment of  foreclosure;  but  after  the  sale,  and 
after  this  amount  and  mora  than  that  mam. 
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wu  realised,  the  officer  tb&t  made  the  sale, 

it  Beems,  appropriated  a  part  ot  the  proceeds 
of  tbe  aale  to  the  payment  of  hla  commlBslon, 
and  the  costB  of  tbe  lery,  and  the  posting  ot 
notices,  and  the  return  of  the  order  of  sale, 
and  the  cost  of  executing  the  deed.  If  these 
charges  were  not  I^al,  it  could  not  affect  the 
rights  of  the  appellee  Mrs.  Bettle  Taber  as  a 
purchaser  at  the  execution  sale,  but  the  de- 
fendant would  have  hla  remedy  against  tbe 
officer  to  recover  these  amounts.  If  the  offi- 
cer had  wrongfully  appropriated  and  used  ail 
of  the  money  for  which  tbe  land  was  sold,  un- 
der the  pretense  that  he  was  entitled  to  It  by 
reason  of  some  expenses  or  costs  Incurred 
him  in  making  the  sale,  this  would  not  affect 
the  rights  of  the  purchaser  at  tbe  sale.  If  it 
had  appeared  that  the  property  was  sold  for 
such  an  Illegal  purpose,  then  a  different  case 
might  arise;  but  such  is  not  tbe  case  bera 
Tbe  sale,  It  seems,  was  made  for  a  legal  pur- 
pose; and,  If  it  could  be  held  that  the  funds 
arising  therefrom  were  appropriated  to  the 
payment  of  charges  made  by  the  officer  that 
were  illegal,  this  would  not  affect  the  rights 
of  a  pmt;haser  who  was  not  connected  there- 
with, or  received  any  benefit  from  such  an  il- 
legal appropriation.  A  purchaser  at  an  exe- 
cution sale  Is  not  chargeable  with  the  subse- 
quent Illegal  conduct  of  tbe  aOeer,  with  whkh 
he  Is  not  connected. 

In  response  to  the  sixth  assignment  of  er- 
ror and  the  propositions  thereunder,  we  agree 
with  tbe  flcdtngs  of  tbe  court,  and  bdlere 
that  the  orders  of  sale  are  sufficiently  Intel- 
llglble,  and  that  they  sufficiently  describe  tbe 
Judgment  and  the  property  to  be  wAA,  and 
give  correctly  the  amount  for  which  It  ihonkl 
be  sold. 

We  know  of  no  law  that  prohibits  two  or- 
ders of  sale  to  be  Issued  at  tbe  same  time  up- 
on the  same  Judgment,  and  In  this  case  we 
think  that  It  was  proper  to  pursue  this  course. 
There  were  two  distinct  features  of  tbe  Judg- 
ment, determining  different  rights,  so  far  as 
concerned  the  property  upon  which  the  lien 
was  foreclosed,  and  It  was  proper.  In  en- 
forcing that  judgment,  to  have  the  homestead 
sold  separately  from  the  other  property. 

What  we  have  previously  said  dlspoMfl  of 
the  elgbtb  assignment  of  oror. 

The  ninth  assignment  Is  not  presented  In 
sncb  a  way  that  we  feel  called  upon  to  notice 
n.  No  statement  Is  made  under  It;  no  prop- 
osition Is  made  under  It;  and  the  reason  there 
gtren  why  the  sale  should  be  set  aside  Is  not 
made  a  ground  In  the  motion  or  petition  of  the 
appellant 

There  is  no  assignment  of  error  in  the  rec- 
ord Mktng  that  tbe  sale  be  set  aside  on  the 
groxmA  of  Inadequacy  of  price  for  which  the 
land  was  sold,  and  we  do  not  consider  that 
tills  question  is  raised;  but,  If  tbe  land  was 
sold  at  the  sheriffs  sale  for  an  Inadequate 
price.  It  Is  atq)arent  tnm  the  facts  In  the  rec- 
ord that  tbe  failure  to  aetre  the  notice  upon 
appellant  ot  the  time  and  ^ace  of  sale,  and 
tbe  othar  Imgiilarlttaa  oimiplalnad  tt,  ia  wo 


wise  contributed  to  tbe  Inadequacy  of  the  con- 
sideration (or  which  the  land  was  sold.  It  is 
clear  that  such  Inadequacy  was  occasioned 
by  the  statement  made  by  tbe  appellant  at 
tbe  time  and  before  the  sale  was  made,  to  the 
effect  that  "whoever  buys  this  land  will  buy  a 
lawsuit  It  is  my  homestead.  This  sale  win 
be  Told,  because  tbe  board  of  equalization  ot 
tbe  dtf  of  Brownwood  raised  the  valuation 
of  my  homestead  from  the  value  that  I  placed 
upon  it  when  I  gave  it  to  tbe  assessor  for 
taxes,  without  giving  me  any  notice  of  Its  In* 
tentlon  to  do  so."  It  will  be  noticed  that  the 
raising  of  tbe  value  of  tbe  property  by  the 
board  of  equalization  Is  not  made  a  ground 
for  setting  aside  the  sale.  The  rule  Is  that  In- 
adequacy of  consideration  alone  Is  not  a  suffi- 
cient ground  for  setting  aside  an  execution 
sale,  and,  where  irregularities  in  connection 
therewith  are  relied  upon,  it  must  appear  that 
tb^  In  some  manner  contributed  towards  the 
inadequacy;  and  it  la  also  a  rule  of  law  that 
If  It  appears  that  the  conduct  of  the  defend- 
ant, who  desires  to  set  aside  the  sale,  con- 
tributed to  and  brought  about  the  Inadequacy 
of  consideration  In  the  sale  of  tbe  property, 
he  cannot  complain.  We  find  no  error  In  the 
record,  and  the  Judgment  la  affirmed.  Af- 
firmed. 


OITT  OF  MAASHAIX  v.  McALLISTER. 

(Court  of  Cfvtl  Appeals  ot  Texas.   Jan.  8, 

1898.) 

ABtTBitBNT— Action  ron  Pbrsoitai.  iKnraias — 

MCFICIPIT.  COHPOBATIONS — BRinflBS — CO^TSTITD- 

TioKAT.  Law— Plbadiro — Bpscirio  Alliga- 
tions—Quali  pic  atio.^  or  JUHOBB  — Harhlbss 
Error— CoyTBiBDTORT   NiOMOKoa— Instbuo- 

VtOSB. 

1.  Under  Rev.  St  1895,  art  8353a,  providing 
that  actions  pending  for  p«-Bonal  injuries  not  re- 
sulting In  death  should  aarvlve,  an  action  found- 
ed on  an  tnjnry  occurring  before  the  enactment 
of  said  law  did  not  abate  by  the  death  of  the 
injured  person  after  Its  enactment 

2.  Rev.  8t  1895,  art  3353a.  providing  that 
actions  pending  or  thereafter  brought  for  per- 
sonal infmies  not  resulting  In  death  should  sur- 
vive to  uie  hdrs  and  legal  representatives  of  the 
Injured  person,  la  not  retroactive  and  ancon- 
stitational. 

8.  In  an  action  against  a  city  for  personal 
Injuries,  allegations  that  plaintiff  was  "badly 
and  painfully  injured,  *  •  •  that  he  was 
confined  to  his  bed  three  days,  •  *  *  that  he 
endured  the  greatest  pain  and  suffering,"  and 
that  "he  received  a  serious  and  painful  injary,'* 
are  not  saSiciently  specific  as  to  the  manner, 
place,  and  extent  of  the  injuries. 

4.  Taxpayers  of  a  city  are  not  for  that  reason 
disqualified  to  sit  as  jurors  in  a  case  where 
the  city  Is  sued  ft}r  damages. 

6.  In  an  action  against  a  city  a  Judement  nrill 
not  be  reversed  for  error  tu  discharging  jurors 
because  they  wen  taxpayers  of  the  city,  unless 
It  appears  that  by  this  action  the  dty  suffered 
an  injury. 

6.  The  fact  that  one  Injured  while  crossing  a 
bridge  was  driving  at  an  nnlawfol  speed  will 
not  preclude  a  recovery,  unless  such  violation 
of  the  law  contributed  thereto. 

7.  Where  the  court  in  an  action  against  a 
dty  for  personal  Injuries,  had  set  foru  in  title 
nuua  charge  the  dnty  oc  the  dtjrip  oardae 
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<»dinBT7  dlHgence  to  see  that  Its  bridgea  were 
ceftaonablj  lafe  for  traTel,  It  wai  not  «Tor, 
in  the  aMence  of  any  apecial  reeaon  why  the 
same  ahoulil  be  given,  to  refuse  to  sive  a  ape- 
dal  charge  instructiDg  that  the  ci^  is  not  a 
snardlan  of  tlic  safet;  of  persons  tiaTeUng  over 
its  bridges,  and  is  only  tequired  to  proride 
against  saoi  things  mm  might  be  reasonably  ex- 
pected to  occur. 

Appeal  from  district  court,  Harrison  coun- 
ty, W.  J.  Orabam.  Jndge. 

Action  by  Bin.  Kate  McAllister  against  the 
ctty  of  Marshall  to  recoTer  damages  for  per- 
aonal  iDjurles  xecelved  by  ber  husband. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Bereraed. 

Arthur  H.  Ooopw,  Cor  appellant.  T.  F. 
Toung,  for  app^ee. ' 

RAINlirY.  J.  This  salt  was  brought  by 
L.  O.  McAllister  against  the  city  of  Mar- 
«ha]l  to  recoTer  damages  for  personal  Injn- 
rlea  received  by  him  by  being  thrown  from 
hfs  buggy  while  crossing  a  bridge  wlthlu 
said  city  limits.  It  was  alleged  by  plaintiff 
that  the  bridge  was  defective,  which  caused 
the  Injury,  and  that  the  city  was  negligent 
In  not  keeping  the  bridge  In  repair.  Before 
the  trial,  L.  O.  McAllister  died;  and.  upon 
the  suggestion  of  his  death,  his  representa- 
tive, Mrs.  Kate  McAllister,  was  made  party 
plaintiff,  who  prosecuted  the  suit  to  Judg- 
ment, The  city  pleaded  in  abatement  that 
the  suit  abated  upon  the  death  of  said  L.  G. 
McAllister,  and  prayed  that  It  be  dismissed. 
Judgment  was  rwdered  against  the  city, 
from  which  this  appeal  la  taken. 

It  appears  that  after  the  injuries  were  al- 
leged to  have  been  received,  and  before  said 
14.  O.  McAllister's  death,  the  legislature  of 
Tfficas  passed  an  act  (article  3353a,  Rev.  6t 
1896)  providing  that  actions  pending  or  there- 
after brought  for  personal  injuries  not  result- 
ing in  death  should  survive  to,  and  in  favor 
of,  the  heirs  and  legal  representatives  of  the 
party  Injured,  upon  bis  death.  It  is  insist- 
ed by  counsel  for  the  city  that  the  said  act 
Is  retroactive  and  unconstitutional,  and  that 
Its  provisions  should  not  govern  in  this  case. 
This  precise  point  was  raised  In  the  case  of 
Railway  Co.  v.  Rogers  (Tei.  Oiv.  App.)  89  8. 
W.  1112,  and  we  there  held  that  the  action 
would  survive.  The  question  was  fully  con- 
sidered when  that  case  was  under  consider- 
ation, aad  we  now  see  no  reason  for  chan- 
ging the  views  there  expressed. 

Z  The  defendant  specially  excepted  to 
plaintiff's  petition  on  the  ground,  among  oth- 
ers, that  it  did  not  state  **how  or  where  he 
was  injured,  nor  the  character  of  Injuries 
complained  of."  The  allegations  of  the  peti- 
tion were  that  plaintiff  was  "badly  and  paln- 
fVlly  injured.  *  •  *  that  he  was  coitfUied 
to  his  bed  three  days,  *  •  •  that  he  en- 
dured the  greatest  pain  and  suffering,"  and 
that  received  a  serious  and  painful  In- 
jury," There  were  no  specific  allegations  as 
to  the  character  of  the  Injuries  received.  It 
ma  the  right  of  defendant  to  reaolre  ylaiu- 


tor  to  set  forth  spedflcaUy  In  Us  petKlon 
what  Injuries  he  had  reoetred,  and  it  was 
error  in  the  eonrt  to  overrule  defendant's  e>- 
cepti<Hi.  For  this  emw  tte  indgmcnt  of  ti» 
court  below  wUl  be  reversed. 

S.  Taxpayers  of  a  city  are  not  for  diat 
reason  disqualified  to  alt  as  Jvtwb  in  a  case 
where  the  city  is  sued  for  damages.  Bail- 
way  Co.  V.  Bishop  (Tex.  Clv.  App.)  34  3.  W. 
323;  City  of  Dallas  v.  Peacock,  6B  Tex.  38. 
33  S.  W.  220.  The  court,  theretae,  erred  In 
discharging  Jurors  for  that  raaaon.  While 
It  Is  not  clear  that  defendant  stfered  In- 
Jury  from  this  action  of  the  court,  aad  we 
would  not  reverse  the  Jadgmeat  on  this  point 
under  the  conditions  shown  by  the  record,  | 
yet,  In  view  of  another  trial.  It  la  well  to  call  i 
the  attention  of  the  court  tbmtn,  tbct  K 
may  not  be  repeated. 

4.  The  court  charged  the  Jury,  In  efltect, 
that  the  driving  over  a  bridge.  In  a  salt  fast- 
er than  a  walk,— sacta  bebig  unlawful.— 
would  not  bar  plainttfF's  right  to  racovw, 
unless  such  driving  contTibiited  proadnsately 

to  his  Injury.  Appellant  Insists  Qmt  this  to  j 
error;  and  contends  tiiat  the  mere  fact  of 
driving  ovCT  a  bridge,  being  unlawful,  pre- 
cludes a  recovery  by  plaintiff.  A  statute  of 
this  state  makes  it  a  poial  offense  to  drive 
over  a  bridge  In  a  gatt  faster  than  a  walk, 
but  this  wonld  not  prednde  a  reoerery  by 
plaintiff  If  aie  Jury  beUered  that  UcAUlater, 
at  the  time  he  was  inured,  was  Mwbm  Casta- 
ttaan  a  walk,  imless  nub  drivtng  eintxttnted  to 
bis  Injury.  The  vk>lation  of  a  atatnte  Is  oot 
material,  where  such  vWatkm  did  not  eon- 
tribute  to  the  injury.  1  fflsear.  ft  B.  Neg.  I 
08.  notes  2,  & 

5.  The  following  charge  was  reqaented  by 
appellant,  and  refnsed,  vis.:  ^Tlie  defendant 
In  such  a  case  as  flie  one  aUeged  la  plaintiff's 
petition  is  not  an  Inanrer  or  guardian  of  the 
safety  of  a  person  traveling  over  its  streets 
and  bridges,  and  Is  not  required  to  provide 
against  everything  tiaat  ml^t  happen  to  per- 
sons passing  over  tb«n,  but  only  such  things 
as  might  reasonably  be  exiwcted  to  occur." 
The  measure  of  the  city's  duty  In  regard 
to  the  safety  of  bridges  wfthla  Its  limits  ts 
to  "exercise  ordinary  care  and  dlUgeaoe  to 
see  that  they  are  reasonably  safe  for  travd." 
1  Shear,  ft  B.  Neg.  {  269.  This  dnty  was 
clearly  set  forth  In  the  main  charge,  and. 
whUe  the  requested  diarge  la  correct  as  a 
proposition  of  law,  we  think  tte  main  charge 
was  sufficient  to  Inllezm  tha  Jury  as  to  the 
liability  of  the  ci^  under  the  cbrcamstaa- 
ces.  We  see  no  special  reason  why  the  fe- 
cial charge  should  have  be»  given.  If  the 
city  exercised  ordinary  care  to  kacf)  the 
bridge  In  a  reasonably  aafe  COndltloa,  it  was 
not  iMllty  of  nei^VgcBe^  and  titeiatftro  not 
liable. 

There  are  other  aaalgaawnia  of  error,  bat 

they  are  not  well  taken,  and  there  Is  ao  need 
to  discuss  them.  Wot  the  ertor  above  atated 
the  Jadgment  is  osvaraed  aad  tbe  caaao  re- 
joaaded. 
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8PABIKS  r.  McHUOH  et  al. 
'  fOouTt  of  Civil  Appeals  of  TexaK  Jan.  8, 18M.) 

PUADIXG— MlaJOINDBB  OF    DlVaHDAKTB— AUTft- 

uav— BxeouTiox— lUmi  Lbtt 
— BamotuioT. 

1.  taaJolDder  at  defendant*  mast  be  ideaded, 
and  it  ii  error  for  the  jtidc^  on  bis  oivn  motion, 
to  abate  a  Btiit  therefor  after  the  cause  was 
submitted  on  its  merits. 

2.  A  levy  upon  certain  cattle  "running  at 
larze  on  the  range  In  M.  coanty"  Is  presomed 
to  be  sufBcient  aa  a  range  levy,  under  Rev.  St. 
art.  2298,  where  it  is  not  Bhovrn  that  defeod- 
ant's  range  extended  beyond  M.  countj. 

Appeal  from  Mofliy  coanty  ODort;  A.  R.  An* 
derBon,  Jndga. 

Suit  hy  W.  T.  Sgparks  asainst  Pat  Mcfiugb 
and  anodier.  Judgment  for  defendants,  and 
IdaintfS  appeaU.  Bcreiaed. 

H.  8nodgra>^  for  m^Uant  W.  M.  Smith, 
for  appdlees. 

STBPHBNI^  J.  Appellant  nud  the  appd- 
leea  In  ■eqnestraticai  to  recorep  SI  cattle  wbicb 
were  jointly  r^Ierled  1^  tbem.  miey  also  fil- 
ed a  joint  answer.  On  fbe  trial  of  the  case 
the  Judge  (to  whran  it  had  been  submitted  on 
Its  merits),  of  his  own  motion,  abated  the  suit 
aa  to  appdiee  Mackay  on  tbe  ground  of  mis- 
joinder, and  pi«mltted  appellee  McHugh  to 
amend  tbe  Joint  pleadings  by  sabstltuting 
thereto  his  sepazate  answer,  limiting  his  claim 
CO  saS  of  the  rattle.  Aj^ellant  was  dmled  any 
reoorray,  and  benee  appeals.  The  error  assign- 
ed to  tbe  court's  action  in  abating  tbe  salt  as 
to  Maefcay  is  fatal  to  the  Judgment.  Mi^oln- 
der  of  defoidants  Is  a  defense  which  mnst  be 
pleaded  In  some  fbrm  or  other,  and  at  flie 
proper  time,  and  may  be,  as  was  evidently 
cUme  in  Oils  case,  waived.  KnifbH  v.  Moore 
'Tex.  Civ.  App.)  89  3.  W.  648.  No  right  was 
shown  bi  the  appellees,  Jcdntly  or  severally,  to 
tfx  of  tbe  cattle  replevied  by  tbem.  We  find 
no  mextt.  in  any  of  tbe  other  asa^junentB. 

The  objections  to  tbe  Justice  court  Judgment, 
ander  which  McHugh  deralgned  his  title, 
throngb  a  range  levy,  to  25  of  tbe  cattle  in 
controversy,  all  seem  to  be  sufficiently  covered 
by  the  opinion  of  Justice  Hunter  in  McHugh 
v.  Sparks  (Tex.  Civ.  Ai^)  88  S.  W.  537,  un- 
less It  be  the  one  urging  tbat  that  Judgment 
was  not  final,  because  the  motion  for  new  trial 
bad  never  been  acted  on,  which  Is  covered  by 
our  opinion  in  Hallway  Co.  v.  Otll  (Tex.  Civ. 
App.)  28  8.  W.  911.  or.  rather,  by  the  cases 
there  cited.  The  range  levy  Is  assailed  on  the 
authority  of  Gunter  v.  Cobb.  82  Tex.  698,  17 
S.  W.  848,  because  it  recites  that  "this  levy 
Is  made  on  said  cattle  mnnlng  at  large  on  tbe 
range  In  Motley  connty,  Texas."  No  proof  was 
offered  to  show  that  the  range  of  appellant's 
cattle  extended  beyond  the  limits  of  Motley 
ooonty.  We  are  therefore  of  (pinion  that  the 
case  does  not  come  within  the  ruling  made  in 
Gonter  v.  Cobb,  and  tbat  tbe  levy  was  pre- 
mmptlvely  sufficient  If  the  range  of  tbe 
cattle  did  not  In  fact  extend  beyond  Motley 
•ofinty,  the  sheilfl  coald  not  truthfully  have 


dflserUMl  ttte  levy  u  laade  on  catUe  ranging 
la  adjotadng  counties.  See  Davis  t.  Bank,  T 
Tex.  Glv.  App.  41.  26  a  W.  222.  and  Brown 
V.  Hudson  CTex.  Qv,  App.)  88  S.  W.  608.  But. 
on  account  of  tbe  error  in  abating  the  suit  aa 
to  Mackay,  the  Judgment  is  reversed,  and  Om 
canae  remanded  ftor  a  naw  trlaL 


CONSrrANTlNB  V.  FRBSCHB  (LONE  STAB 
BREWING  CO.,  Intervener). 
(Court  of  Civil  Appeals  of  Texas.  Dec.  23. 
1897.) 

Aftbai,— Sbpaxatb  JirDOMBimi— Landlord  ah» 
TssAXT— Statctokt  LlBir»— FLSADinaH- 
SuvnciBTOT. 

1.  Where  a  landlord  obtained  a  judgment  fix- 
ing a  lien  upon  certain  chattels,  and  an  inter- 
vener obtained  a  jadgpient  foreclosing  a  mort- 
gage CD  tbe  same  chattels,  defendant  may  ap- 
peal from  <Mu  Jndgment  without  appealing  from 
the  other. 

2.  A  landlord  suing  under  Rev.  St  1800,  art 
S251,  giving  a  lien  upon  his  tenant's  property 
in  a  leased  building  must  allMe  tbe  leasing  of 
the  building,  and  it  is  not  aofiicient  to  describe 
tbe  lot  upon  which  the  building  was  situated, 
and  tc  allege  that  defendant  had  in  the  prem- 
ises certain  chattels  used  in  operating  an  noteL 

Appeal  from  Nueces  county  court;  W.  R 
Hopkins,  Judge. 

Suit  1^  August  Frescbe  against  NIc  Con- 
stantlne.  The  Lone  Star  Brewing  Company 
Interveded.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed. 

Mafhaii  RogeTS,  foT  appellant 

WiTJiTAMS,  J.  Appellee  brought  tbia  suit 
agabut  appellant  for  the  reooviay  oC  rent  of 
lots  11  and  12  la  block  12,  on  tbe  beach  por- 
tion of  the  dty  of  Corpus  ChristL  Tbe  petlr- 
tion  did  not  allege  tbat  there  was  any  bolide 
Ing  of  any  character  upon  the  lots.  It  did  al-> 
lege  "that  defendant  had  in  said  promises, 
during  said  time,  certain  household  and  kltcb- 
&a.  furniture,  such  as  is  usual  and  customary 
In  running  and  operating  an  hotel,  conslstlns 
ci  about  twenty  bedroom  sets  and  bedding  fop- 
each  bed.  fifty  chairs,  twelve  dining-room  ta- 
bles, a  heating  stove,  counter,  safe,  kitchen, 
stove  and  utensils;  that  plaintiff  has  a  land- 
lord's lien  on  all  of  said  furniture  to  secure- 
tbe  payment  of  said  rent."  The  Lone  Star- 
Brewing  Company  of  San  Antonio,  Tex.,  in- 
tervened, seeking  to  recover  of  defendant  a 
debt,  and  to  foreclose  its  chattel  mortgage  on- 
certain  enumerated  furniture  alleged  to  be 
contained  In  an  hotel  and  warehouse  on  lots 
11  and  12  In  block  12.  Tbe  defendant  did  not 
contest  the  claim  of  Intervener,  but  admlttcia 
It,  and  Judfjment  was  rendered  In  Its  favor  by 
consent  The  defendant  answered  the  plain- 
tiff's petition  by  gen«*al  demurrer  and  gen- 
eral denial.  Upon  the  trial  the  plaintiff  wa^ 
allowed  to  prove,  over  defendant's  objection, 
that  there  were  a  brick  hotel  and  a  frame  resi- 
dence upon  the  two  lota,  and  that  in  tbem 
there  was  furniture.  Judgments  bavfi%  bem 
rendered  In  taxm  of  plaintiff,  as  weU  as  In.-.. 
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torenw,  foreclosing  botb  Uow  npos  the  tar- 
nltorci,  tbe  defendant  hu  appealed  ftom  the 
Jodfment  In  faror  of  the  pUlntlff.  making  hia 
bond  pajrable  to  him  alone,  and  awlgnlnt  er- 
ron  agalnat  him  only.  The  apiteUee  has 
moved  to  dismlsfl  the  appeal,  becaoae  the  ap- 
peal bond  la  not  payaUe  also  to  tbe  IntcrreDer. 
We  think  the  two  JudKments  are  distinct  and 
several,  and  that  the  defendant  had  tbe  right 
to  appeal,  as  he  baa  done,  from  that  In  tarw 
of  plalntUC,  wltbont  dlatnit>lng  that  In  faror 
of  Interrener,  and  that  the  motion  to  dismiss 
should  be  overruled.  We  are  further  of  tbe 
opinion  that  tbe  Judgment  In  favor  of  plaintiff 
Is  not  warranted  by  his  petition.  By  article 
8235,  Rev.  St  1806,  a  lien  is  given  to  aU  pei^ 
sons  leasing  or  renting  lands  or  tenements  to 
secure  the  payment  of  the  rent,  but  this  lien 
applies  only  to  animals,  tools,  and  otb«r  prop- 
erty furnished  by  tbe  landlord  to  tbe  tenant, 
and  to  crops  raised  on  the  rented  premises.  It 
Is  plain  that  plaintiff's  petition  shows  no  Uen 
upon  the  furniture  udder  this  article.  By 
article  32S1.  It  Is  provided  that  "all  persons 
leasing  or  renting  any  residence,  storehouse  or 
building,  shall  have  a  preference  Hen  upon  aH 
the  property  of  tbe  tenant  In  such  residence, 
storehouse  or  other  building."  A  comparison 
of  these  two  articles  makes  It  evident  that.  In 
order  to  secure  a  Uen  upon  property  other 
than  that  mentioned  In  artk^le  323S,  the  land- 
lord must  have  rented  to  tbe  tenant  a  build- 
ing of  some  character,  and  bence,  for  the 
pleading  to  show  a  landlord's  Hen,  It  must  al- 
lege the  renting  of  property  of  the  character 
mentioned  In  the  statute.  This  the  petition 
In  this  case  failed  to  do.  and  the  consequence 
is  that  the  plaintiff,  his  pleadings,  does  not 
state  any  facts  which  entitle  him  to  a  Hen  up- 
on the  property  mentioned  In  tbe  petition. 
The  fact  stated  that  the  property  was  such  as 
Is  nsual  and  customary  in  running  and  operat- 
ing an  hotel  does  not  necessarily  Imply  that 
there  was  an  hotel  or  other  building  located 
upon  these  lots,  and  that  the  property  was 
contained  therein.  Inasmuch  an  the  petition 
failed  to  state  any  facts  showing  the  plaintiff 
had  a  Hen  upon  the  property,  evidence  to  prove 
such  facts  was  not  admissible,  snd  tbe  court 
erred  in  receiving  It.  and  for  this  error  the 
Judgment  must  be  reversed,  and  the  canse  ce- 
manded.   Reversed  and  remanded. 


PARIS,  M.  A  8.  P.  R.  CO.  t.  KILLINGS- 
WORTH. 

(Court  of  OlvU  Appeals  of  Texaa.  Jan.  IS, 

1S98.) 

AmUIr— FAILURB  to  FiLB  BrIBV— DiSMlSSAU 

Under  Rev.  St.  18©5.  art.  1417.  and  rule 
102,  20  S.  W.  xviii..  Si  Tex.  722,  providing,  re- 
spertivcly,  that  a  copy  of  appellant's  brief  shall 
be  Sled  with  the  clerk  below  not  less  than  five 
days  before  the  time  of  filing  the  transcript  in 
the  appellate  court,  and  that  the  clerk  sball. 
npoD  request,  deliver  a  certified  copy  thweof 
to  counsel,  when  appellant  has  not  filed  his  brief 
aa  required,  and  opposing  counsel  has  not  lioen 


fnmlshed  wttk  a  copy,  the  appeal  will  be  dlt- 
mlaeed. 

Appeal  from  Sarrlsoa  county  eoart;  t.  w. 
Pope,  Judge. 

AcUon  between  the  Parfa.  MarabaD  k 
Sabine  Paai  RaUway  Company  and  H.  N. 
Kllllngsworth.  From  a  Judgment  for  tb« 
latter,  the  former  appeals.  Dismissed. 

Tmner  &  Harrison,  for  appellant.  S^iu  A 
Jones,  for  appellee. 

FINLE7,  C.  J.    This  cause  was  set  down 
for  submission  on  December  18,  18D7.  Ou 
that  day  the  case  was  called  for  submlssIoiL, 
and  there  were  no  briefs  on  file  for  afvellao:. 
and  no  counsel  present  representing  appe) 
lant.    An  order  was  tben  entered  upon  thf 
docket  dismissing  tbe  cause  for  want  o' 
prosecution.    A  few  minutes  after  the  en- 
try of  this  order  one  of  tbe  counsel  for  ai>- 
pellant  appeared  in  court,  and  stated  to  ih- 
court  that  he  was  not  aware  that  there  w&> 
no  brief  filed;  that  be  was  satisfied  thtr. 
was  a  mistake,  and  that  It  could  be  aatlsfa^ 
torHy  explained  If  time  was  given  to  Investi- 
gate the  matter.    The  morning  was  vert 
cold  and  disagreeable,  and  it  was  show: 
that  counsel  had  appeared  In  conrt  aa  ear'.v 
as  practicable  that  morning.     Under  tte 
conditions  named,  the  court  set  aalde  tbe  or 
der  entered  on  the  docket,  and  entered  t 
further  order  passing  the  case  to  Jasnary  S. 
1808,  for  submission.    Upon  the  last-nam^MJ 
date  the  case  was  again  called  for  submis- 
sion, and  there  were  atUl  no  briefa  filed  for 
appeUant.    At  this  time  another  one  of  tb-^ 
counsel  for  appellant  appeared,  and  aske<l 
that  leave  be  given  appeUant  to  file  Its  Mefs 
Tbe  court  declined  to  give  the  leave  at  that 
time,  but  took  submission  of  tbe  motion,  ani'. 
refused  to  receive  a  submission  of  the  case. 
Tbe  motion  to  file  the  briefs  merely  Btatr-d 
that  counsel.  In  some  unaccountable  way. 
made  a  mistake  as  to  tbe  time  he  was  re 
quired  to  file  briefs. 

It  is  not  shown  that  the  brief  was  filed  la 
the  court  below,  nor  that  a  copy  had  been 
furnished  opposing  counsel.  On  the  other 
hand,  It  appears  from  the  motion  of  appeller 
filed  on  January  6,  1698,  and  which  was  on 
file  at  the  time  tbe  motion  to  file  briefs  was 
filed  and  presented,  that  appellant  bad  filoJ 
no  brief  In  tbe  court  below,  and  had  not  fur- 
nished counsel  for  appellee  with  a  copy  of 
any  brief.  Under  such  conditions,  we  can- 
not receive  and  consider  appellant's  brief- 
The  statute  requires  that  a  copy  of  appel- 
lant's brief  shall  be  filed  with  the  clerk  of 
the  court  below  not  less  than  five  days  be- 
fore the  time  of  filing  the  transcript  in  this 
court.  Rer.  St  1896,  art  1417.  See,  also, 
rule  102,  84  Tex.  722,  20  S.  W.  rvlU.  This  re- 
quirement of  the  statute  mnst  be  compIlfN: 
with,  and  this  court  sbotdd  not  and  will  no: 
disregard  It  As  the  cause  has  not  bees 
properly  prepared  for  submission,  we  feol 
It  our  duty  to  dismiss  the  appeal;  and  It  Is 
BO  ordered.    Appeal  dlamlased. 
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Aj.  Attack— Claim*— Bond— EsTOPPBL. 

1.  An  ■■algnment  of  error  that  "the  court  err- 
ed in  its  charge  to  the  jury  on  the  law  of  the 
case"  !■  too  general  to  be  considered  on  appeal, 
under  Ct.  Civ.  App.  Rule  28  (20  8.  W.  Tiii.). 

2.  A  sherifE^  in  poesewioD  oi  proper^  as  trus- 
tee for  creditors,  levied  writs  of  attachment  for 
other  creditors,  and  then  executed  an  affidavit 
and  claimant'B  bond,  aa  trustee,  which  he  ap- 
proved as  sheriff,  and  retnrnea  to  the  court 
which  iBsned  the  writs.  The  afBdavlt  and  bond 
recited  the  levy,  which  the  sherift  admitted. 
The  attachment  Hens  were  foreclosed,  subject 
to  the  claimant's  suit  Hdd,  that  levy  would 
be  presumed  to  be  legal,  and  in  compliance  with 
the  statute. 

5.  An  attachment  levy  cannot  be  attacked  in 
a  collateral  proceeding,  unless  It  is  void. 

4.  An  attachment  levy  Is  not  void  because 
made  by  a  sheriff  on  property  iu  hia  possession 
as  trustee  for  other  creditora  of  the  attachment 
debtor. 

6.  Where  a  sheriff  levied  on  property  in  his 
possession  as  trustee,  and  gave  a  claimant's 
tMcd,  which  he  filed  in  a  court  which  dismissed 
the  claimant's  suit  for  want  of  jurisdiction,  it 
was  hie  duty,  as  ofQcer  and  claimant,  to  see  that 
the  papers  were  filed  in  the  proper  court,  and 
his  failnre  to  do  so,  for  two  successive  terms  of 
the  proper  court,  should  be  treated  as  an  aban- 
donment of  the  claimant's  suit. 

6.  Where  the  attorneys  for  both  parties  de- 
clared, at  the  dismissal  of  a  claimant's  Buit  for 
want  of  Jurisdiction,  that  they  intended  to  do 
nothing  further,  tlie  attaching  creditor  is  not 
estopped  from  prosecuting  a  suit  on  claimant's 
bond,  on  the  ground  that  the  declaration  of  his 
attorney  led  the  claimant  to  believe  that  liti- 
gation  was  ended. 

Appeal  from  district  court.  Marlon  comity; 
J.  M.  Talbot.  Judge. 

Action  by  the  Wichita  VaUey  MIU  &  Ele- 
vator Company  and  others  against  J.  M.  De- 
ware,  trustee,  and  othOTS.  From  a  Judgment 
tm  pialiiturB,  defendants  appeal.  Afllrmed. 

This  suit  was  brought  the  appeileea,  the 
Wichita  VaUey  Mill  &  Elevator  Company,  Slay- 
den  KlrkB^  Woolen  Mills,  Sandere  Dud  & 
Rubber  Company,  Wyland,  Ack^Iond  ft  Co., 
R.  Douglass  Cro^ery  Company,  H.  B.  Krite 
A  Co.,  Fink  &  Nasse,  and  WlUlam  A  Orr 
Sboe  Company,  against  tbe  appellants,  tm  a 
claim  bond  executed  by  appellant  J.  M.  De- 
war^  as  trustee,  as  prlndpal,  and  the  appd- 
lanti  T,  J.  Rogen  and  B.  F.  Bog^  aa  sure- 
ties, oa  aald  claim  bond,  on  December  1% 
1884.  On  September  18,  1880,  appellees  filed 
their  petition  In  the  district  court  of  Marion 
county,  Ter.,  allying,  In  substance,  that  tbe 
a.pp^eM  were  each  and  all  Judgment  cred* 
itora  of  one  Max  Simmons,  and  that  tbey  had 
aU  secured  attachment  liens  upon  the  pxopertj 
of  said  Max  Simmons  of  the  aggregate  yalue, 
mm  aaseeaed  by  the  sbwlB,  of  the  sum  of  VI,- 
^7.66;  that  iftld  Hens  were  foreclosed,  sub- 
ject to  the  trial  of  the  right  of  property  rol- 
nntarUy  made  ai^  tendered  by  aniellant  J.  M. 
I>eware,  trustee,  who  made,  executed,  and 


delivered  the  claim  bond  sued  on,  with  tiie 
appellants  T.  J.  Rogers  and  B.  F.  Sogers  aa 
sureties  on  the  same.  In  the  simi  of  $3,300; 
that  the  claim  of  said  J.  M.  Deware.  trustee, 
was  never  estabUsbed,  and  no  effort  was  ever 
made  In  any  court  of  competent  Jurisdiction  to 
establish  the  same,  but  said  claims  were  dock- 
eted in  courts  having  no  Jurisdiction,  and  sub- 
sequently dismissed  by  consent,  and  at  cost 
of  claimant,  and  said  claim  has  long  since 
been  waived  and  abandoned  by  appellantB, 
and  said  bond  breached,  and  a  cause  of  action 
accrued  thereon.  On  December  16,  1896,  ap- 
pellants answered  by  motion  to  quash  cita- 
tion, exceptions,  etc.,  and  on  December  28. 
1886,  by  amended  answer  containing  general 
denial,  and  special  answer  setting  up  tbe  fact 
that  they  did  execute  the  bond  sued  on  In  tbe 
manner  as  charged  In  ajtpellants'  petition,  but 
that  tbe  levies  charged  to  have  been  made, 
and  which  are  tbe  foundation  of  said  bond, 
were  Illegal  and  void,  and  of  no  force  and  ef- 
fect; that  said  levies  did  not  disturb  tbe  pos- 
session of  said  claimant,  J.  M.  Deware,  who 
was  at  the  time  of  said  levies  sheriff  of  Ma- 
rlon coimtyf  Tex.;  that  said  levies  were  made 
by  said  J.  M.  Deware  sheriff  of  said  county, 
upon  pnqierty  In  his  possession,  and  which 
he  vraa  holding  under  a  deed  of  trust  executed 
by  Max  Simmons  to  secure  various  and  divers 
bona  fide  creditors  of  the  said  Max  Simmons; 
that  on  December  13, 1894,  the  said  Max  Sim- 
mons, tor  the  purpose  of  securing  various  and 
divers  bona  fide  creditors  of  the  said  Max  Sim- 
mons,—and  among  the  number  were  the  de- 
fendants T.  J.  Rogers  and  T.  J.  Refers  ft 
Son,— the  said  Max  Simmons  made,  executed, 
and  delivered  to  the  defendant  J.  M.  Deware 
his  certaUi  deed  of  trust,  wherein  he  conveyed 
to  said  J.  M.  Deware  all  the  said  property 
charged  to  have  been  levied  upon  In  i^tntlfEs* 
petition;  that  the  said  3.  M.  Deware  ImraeiU- 
ately  ttxk  actual  possession  of  aD  of  said 
property  under  Oie  terms  of  said  deed  of 
trust,  and  the  said  J.  M.  Deware  was  In  ac- 
tual possession  of  all  of  said  jnroper^  at  and 
before  the  time  of  said  Illegal  and  void  levy; 
that,  after  aald  Illegal  and  void  levy,  the  said 
J.  M.  Deware  executed  said  bond  sued  upon, 
and  made  bla  affidavit  cUUmlng  aald  pn^ 
erty.  as  trustee,  and  Immediately  filed  said 
bond  and  affidavit  in  the  proper  courts  having 
Jurisdiction  thereof,  for  the  trial  ot  the  right 
of  property;  that  the  said  J.  M.  Deware  has 
always  been,  and  was  then,  ready  and  willing 
to  fully  establlBh  his  right  and  claim  to  said 
property,  as  trustee,  under  said  deed  of  trust; 
that  the  said  Deware  hu  done  no  act  evi- 
dencing any  Intention  whatever  on  bis  part 
not  to  iR'Mecute  bis  said  right  and  dalm  to 
said  property  under  said  deed  ot  trust;  that 
there  has  never  been  any  Issue  made  and  trial 
bad  upon  the  merits  of  said  dalm  bond  and 
affidavit  that  would  render  tia  said  defend- 
ants liable  upon  said  bond;  that  the  failure 
to  get  a  trial  upon  the  merits  of  said  claim 
case  was  not  caused  by  any  fault  on  the  put 
of  defendants,  but  was  caused  wholly  by  tbe 
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statements  and  r^resentatlonB  by  the  plain- 
tiffs, acting  by  and  through  their  attorney, 
George  T,  Todd,  to  the  effect  that  said  plain- 
tiffs had  abandoned  said  claim  suit,  and  that 
said  plaintiffs  recognized  and  admitted  the 
right  and  title  of  the  claimant,  J.  M.  Deware, 
to  said  property,  as  being  superior  to  the  said 
right  of  plaintiffs  arising  from  their  attach- 
ment lien,  and  with  that  onderstandlng  witb 
the  said  Todd,  attorney  for  plaintiffs,  and  B, 
R.  Taylor,  attorney  for  defendants,  said  claim 
suit  was  dismissed  TOluntarily  by  the  said 
Todd,  representing  the  said  plaintiffs  In  said 
claim  suit;  and  further  prayed  that  defend- 
ants be  allowed  to  establish  the  right  and 
claim  of  the  said  J.  M.  Deware,  trustee,  to 
said  property,  and  that  they  have  Judgment 
accordingly.  December  30,  1896,  the  cause, 
was  tried  before  a  Jury,  and  resulted  In  a  ver- 
dict and  Judgment  for  plaintiffs  for  the  a^e- 
gate  sum  of  $1,113.77,  with  6  per  cent  inter- 
est from  December  22,  1804,  and  all  costs  of 
Buit  Appellants  filed  motion  tor  new  trial, 
which  being  overruled,  they  excepted,  and 
hare  duly  perfected  this  aj^al. 

H.  H.  Taylor,  for  appellants.  Cfeo.  T.  Todd, 
U  S.  Schlnter,  and  J.  H.  Culberaon,  for  ap- 
pellees. 

BOOKHOUT,  J.  (after  stating  the  facts). 
Appellants'  first  assignment  of  error  is  too 
general  to  be  considered.  It  is  that  the  court 
"erred  In  Its  charge  to  the  Jury  on  the  law 
of  the  case."  The  rules  jpivernlng  this  court 
prohibit  us  from  considering  such  an  assign- 
ment   Rule  26,  20  S.  W.  vill. 

Appellants'  second  assignment  of  error,  and 
proposition  thereunder,  challenge  the  legality 
of  the  levy  of  the  several  writs  of  attach- 
ment; said  levies  having  been  rn«i^f>  by  J. 
M.  Deware,  shwlff  of  Marlon  county,  Tex., 
on  property  In  his  own  possession,  as  trustee^ 
In  a  chattel  mortgage  executed  to  him  by 
Max  Simmons  to  secure  certain  creditors 
therein  named.  The  defendants  plead  that 
these  levies,  which  were  the  foundation  of 
plaintiff's  suit,  were  Illegal,  and  did  not  dis- 
turb the  trustee's  possession  of  said  property. 

question  arises,  how  far  can.  defendant 
go  In  attacking  the  levy  of  these  writs  of  at- 
tachment in  this  suit?  The  writs  of  attach- 
ment were  sued  out  In  the  several  cases  of 
the  respective  plaintiffs  in  suits  against  Max 
Simmons,  and  placed  in  the  hands  of  Sheriff 
Deware.  He  levied  the  writs,  and  thereupon 
made  an  affidavit,  as  trustee,  claiming  the 
property,  executed  a  claimant's  bond,  and  ap- 
proved the  same  as  sheriff,  and  returned  the 
same  to  the  Justice's  court  from  which  the 
writs  had  issued.  The  attachment  suits  were 
prosecuted  to  Judgment,  and  the  attachment 
lien  foreclosed,  subject  to  the  decision  of  the 
court  in  the  suit  to  try  the  right  of  property. 
The  affidavit  and  bond  upon  which  the  prop- 
erly was  released  each  stated  that  a  levy  had 
been  made  on  the  property.  The  sheriff  tes- 
tified on  the  trial  that  be  levied  the  writs  of 


attachment  npon  the  property  mentioned  In 
the  affidavit  and  bond.  From  these  facta  it 
will  be  presumed  that  the  levy  made  was  a 
legal  levy,  and  compfied  wltii  the  statutei 
Betterton  v.  Echols,  85  Tex.  812,  M  &  W.  «S; 
Sayles'  Civ.  St  art.  2M9. 

Is  the  levy,  in  othec  respects  legal,  made  Ille- 
gal by  reason  of  its  having  been  made  by 
J.  M.  Deware,  sheriff,  on  property  which  he 
had  in  his  posseasiCHi  aa  trustee  tn  a  cbattti 
mortgage  ^ecuted  to  him  by  the  defendant 
In  the  attachment  suits  to  secure  certain 
creditors?  In  this  suit  the  snfflciency  of  the 
levies  is  raised  in  a  collateral  proceeding. 
Jacobs  V.  Dau^erty,  78  Tex.  686,  15  8.  W. 
160.  Unless  the  levies  were  actually  void, 
they  will  will  be  h^  sufficient  hi  this  suit. 
Bennett  t.  Gamble,  1  Tex.  124;  Eaxle  v. 
Thomas,  14  Tex.  583.  In  the  case  of  Ham- 
ilton V.  Ward.  4  Tex.  356,  It  was  held  that 
where  the  sheriff  has  one  execution  in  favor 
of,  and  another  against  the  same  person,  he 
may  apply  the  money  collected  upon  one  to 
the  aetiafactlon  of  the  other.  To  the  same 
effect  Is  Walton  v.  Compton,  28  Tex.  575.  We 
do  not  think  the  levy  of  the  several  writs  of 
attachment  was  void;  and,  not  being  sa 
the  defendant  cannot  shield  himself  behind 
any  Irregularity  In  the  same. 

Appellauts'  third  asslgnmrat  of  error,  and 
propoaltion  thereunder,  maintain  tiiat  It  was 
tbe  duty  of  the  officer  taking  the  affidavit 
and  claim  bond  to  return  the  papers  into  the 
proper  court,  and  If  the  officer  falls  In  thi* 
respect  unless  the  claimant  has  done  acme 
act  evidencing  bis  Intention  not  to  prosecute 
his  claim,  an  action  caanot  be  maJotained 
on  tbe  claimant's  bond.  The  affidavit  and 
l)ond  of  the  claimant  were  returned  into  the 
Justice's  court  The  sheriff  fixed  the  value 
of  the  property  at  the  time  vt  the  levy  at 
$1,627.66,  and  the  bond  was  made  In  tbe  sum 
of  $3,300.  The  Justice's  court  had  no  Juris- 
diction of  the  matter.  Tbe  court  dJamisaed 
tbe  causes  for  want  of  Jorisdlction.  No  far- 
ther action  was  taken.  Whose  duty  was  it 
to  see  that  the  affidavit  and  bond  were  filed 
in  the  proper  court?  Appellants  Insist  that 
It  was  the  duty  of  the  sheriff.  But  the  sher- 
iff was  also  the  claJmant  It  Is  insisted  that 
the  defendant  claimant  did  nothing  to  evince 
an  Inlentlon  not  to  prosecute  the  suit  of  the 
trial  of  the  right  of  property.  It  may  al?i> 
be  said  he  evinced  no  desire  to  prosecute  thv 
suit  The  bond  was  conditioned:  "In  caj»i' 
he  falls  to  establish  his  right  to  sucb  prop- 
erty, he  shall  return  the  same  to  the  offlcvr 
making  such  levy."  It  would  seem,  from  the 
terms  of  the  bond,  that  his  contract  to  es- 
tablish his  right  to  the  property  or  return 
the  same  placed  the  laboring  oar  npon  him. 
In  the  case  of  Zurcher  v.  Krohne,  63  Tex. 
122,  Judge  Stayton,  speaking  for  the  court 
in  a  case  similar  to  this  one,  uses  the  follow- 
ing language:  "We  are  of  the  opinion  that  It 
was  his  [the  claimant's]  duty,  if  the  pap&s 
were  returned  to  a  court  which  had  do  Ju- 
risdiction, to  have  them  sent  to  a  oouri 
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wtdch  bad;  and  that  when  he  had  the  caose 
dismissed  In  the  county  court,  U  that  court 
bad  no  Jnrtsdlctloo,  it  was  his  duty,  with- 
out unnecessary  delay,  to  bare  caused  the 
I»ipers  to  be  filed  In  a  justice's  court,  after 
which,  If  be  did  not  ^pear,  be  might  have 
bera  cited  in  accordance  with  the  statute; 
but  there  was  no  ohllgatlon  on  the  part  of 
the  appellees  to  see  that  the  papers  were 
thus  filed,  nor  to  hare  blm  cited  to  appear 
tintll  the  papers  were  in  the  possession  of  a 
Justice's  court."  See.  also,  Denson  t.  Horn, 
4  WUIson,  Cly.  Cas.  Ct.  App^  H  226,  227,  16 
8.  W.  182.   It  Is  true  the  statute  places  the 
bontoi  ot  proof  upon  the  plaintiff  where  the 
property  is  taken  from  the  possession  of  the 
claimant    Ber.  St.  1896,  art  5302.    But  thU 
does  not  rdlere  the  officer  and  claimant  from 
causing  the  affldartt  and  bond  to  be  filed  in 
the  proper  court   We  think  it  was  the  duty 
of  the  claimant  who  was  the  sheriff  making 
the  levy,  to  see  that  the  papers  were  return- 
ed and  filed  In  the  proper  court   His  failure 
to  do  so,  during  either  the  first  or  second 
term  ot  the  court  having  jurisdiction  of  the 
matter,  should  be  treated  as  an  abandonmmt 
of  the  prosecution  of  the  claimant's  suit  But 
it  la  claimed  that  the  plaintiffs  axe  est^iped 
from  prosecuting  this  suit  upon  the  bond,  be- 
cause at  the  time  the  claimant  suits  were  dis- 
TDlssed  In  the  Justice's  court  the  attorn^  for 
rbe  plaintiffs  led  the  defendants  to  bellere 
that  tbe  litigation  was  at  an  end.  The  record 
EbowB  that  at  the  time  the  suits  were  dis- 
missed the  attorney  for  the  <dalmant  a^ed 
the  attorney  for  tbe  plaintiffs  what  he  was 
going  to  do,  to  which  he  zeidled.  "Nothing." 
PlalnttfTB*  attorney  then  asked  the  attorney 
for  claimant  what  he  was  going  to  do,  and 
be  replied,  "Nothing."   There  la  nothing  In 
tbe  record  that  could  be  construed  as  in  any 
way  estopping  plaintiffs  from  suing  on  the 
bond.    We  find  no  error  In  the  record,  and 
the  Judgment  of  the  court  below  ki  affirmed. 


HOUSTON  &  T.  a  B.  00.  t.  KIMBHLL  et  at 
(Court  ot  CItU  Appeals  ot  Texas.  Jan.  8, 1898.) 
Raiuioaiw— OssTRiTcnoirB  ok  Right  ov  Wat— 
NaoLiaBKcr— Fkhsonu.  Xmuries— Trial— Co:(- 
pucTiNO    iKSTKOOTinits— Faulty    ahd  Ea- 

ROKKOUS  iNaTRUCTIO^fS. 

1.  In  an  action  for  personal  injuries  caused' 
by  a  car  door  being  stmck  hy  an  obstrnction  on 
tbe  right  of  way,  a  charge  that  it  was  the  duty 
of  the  railroad,  in  moving  its  car  ap  the  track, 
to  do  so  in  a  careful  and  prudent  manner,  so  as 
to  avoid  injury  to  persons  in  and  about  aaid 
ear.  and  that  It  was  tbe  duty  of  the  company 
to  use  such  diligence  as  reasonably  careful  per- 
sons generally  use  under  the  same  circumstan- 
ces, dfies  not  Impose  a  higher  degree  than  or- 
dina^^  care. 

2.  Plaintiff,  whU*  vnloBding  a  car.  was  struck 
by  the  ear  door»  which  was  pushed  shut  by 
cominf;  in  contract  with  a  scantling  sticking 
out  of  a  pDe  of  lumber  on  tbe  right  of  way. 
The  lumber  bekmged  to  a  leasee  of  tbe  railroad 
i-ompnay.  who  waa  joined  with  the  company  as 
a  ^fMdant,  and  who  had  an  agreement  with 
the  oompanj  so  pile  no  lumber  nearer  than  10 


feet  to  the  track.  Edd,  that  It  was  enat  to  In- 
struct that  If  the  plnlntiflTs  fnjarles  resulted 
from  the  negligence  of  the  railroad  company  or 
its  employes,  or  tbe  negligence  of  the  lessee,  or 
the  negligence  of  both,  the  jury  should  nod 
against  the  railroad  company. 

3.  The  error  was  not  cured  by  a  special  charge 
Instructing  the  jury  that  before  they  couid  find 
againat  defendant  railroad  company,  they  must 
find  that  it  was  guilty  of  negligence,  and  that 
the  negligence  was  the  proximate  cause  of  the- 
injury,  and  that  the  company  could  not  be  held> 
liable  for  the  negligence  of  the  lessee. 

4.  Where  there  was  no  evidence  as  to  the  ex- 
pense iuearred  far  medicine  or  medical  atten- 
tion by  plaiDtiff  in  an  action  for  persoDal  inju- 
ries, it  Is  error  to  iostrnct  that  If  tlM  jury  find 
for  plaintiff,  they  shall  allow  fair  compensa- 
tion for  expenses  incwred  in  proenring  medleal 
attention. 

6.  This  error  Is  not  cured  by  anoAer  charge- 
instmcting  tbe  jury  not  to  find  for  any  amount 
for  doctors  bill  or  medicine. 

6.  Where  there  is  no  evidence  that  the  car 
ia  which  plaintiff  was  injured  by  being  struck 
by  a  door  was  not  properly  constructed.  It  is 
error  to  submit  to  the  jury  the  question  as  to 
the  proper  construction  of  the  car. 

7.  It  was  the  duty  of  the  employes  of  a  rail- 
road company  to  have  avoided  an  injury  caused 
by  an  obBtruction  in  a  right  of  way,  where  they 
had  knowledge  of  the  obstruction,  and  to  have 
removed  said  obstruction,  if  ordinary  care  re- 
quired them  BO  to  do;  and  the  company  is  lia- 
ble, where  the  obatruction  was  tbe  proximate 
cause  of  tbe  Injury,  If  by  ordinary  care  it  could 
have  been  discovered  prior  to  the  injoiy. 

8.  It  is  proper,  where  matters  amounting  to- 
a  waiver  of  a  stipulation  in  a  lease  have  been 
pleaded,  and  there  is  evidence  to  support  this 
plea,  to  submit  the  question  of  waiver  to  the 
jury. 

9.  Where  the  plaintiff  In  an  action  for  per- 
sonal Injuries  was  warned  that  the  car  which 
he  was  unloading  was  about  to  be  moved,  tbe 
company  is  entitled  to  an  Instmctlon  submit- 
ting to  the  Jury  the  question  as  to  whether  the 
plaintifC,  by  remalnfaig  In  tbe  car,  and  by  bis 
subsequent  actlmis,  was  guilty  of  contributory 
negligence. 

10.  It  is  error.  In  a  charge,  to  assume  trespass, 
where  lessees  had  pleaded  a  waiver  of  the 
clause  relied  upon  by  tbe  lessor  to  constitute 
trespass,  and  there  waa  eridence  tmding  to 
show  that  sueh  clause  had  been  waived. 

Appeal  from  district  court  Limestone 
county;  John  J.  McClellan,  Special  Judge. 

Action  by  B.  O.  Klmbell  against  tbe  Hous- 
ton ft  Texas  Central  Bailroad  Company  and 
others  for  damages  for  personal  injuries. 
Prom  the  action  of  the  court  In  overruling  a 
motion  for  a  new  trial,  and  from  a  judg- 
ment against  the  railroad  company.  It  ap- 
peals. Reversed. 

The  following  la  the  instruction  upon 
which  tbe  first  assignment  of  error  is  based: 
"You  are  Instructed  that  the  plaintiff  had 
the  right  for  the  purposes  of  unloading  said 
car,  to  enter  said  car.  The  defendant  rail- 
road company  also  had  the  right  to  couple 
an  engine  to  said  car,  and  move  It  np  and 
down  Its  track.  But  It  waa  the  duty  of  tbe 
said  railroad,  In  so  moving  Ita  said  car  up 
its  track,  to  do  so  In  a  careful  and  prudent 
manner,  so  os  to  avoid  injury  to  persona  In 
and  about  said  car.  You  are  Instructed  that 
It  was  the  duty  of  the  said  railroad  company 
to  make  use  of  such  diligence  and  care  aa 
reasonably  prudent  and  careful  persona  gen- 


Digitized  by 


1060 


48  SOUTHWBSrBRN  BBFOBTBB. 


(Tex. 


-t^rallj  use  under  the  same  clrcumatancea  to 
•prevent  injury." 

Thli  Bult  waa  Instituted  In  the  district 
court  of  Limestone  county,  Tex.,  by  B.  G. 
Clmbell,  plaintiff,  to  recover  of  the  defend- 
ant the  Houston  A  Texas  Central  Ballroad 
Company  damages  for  Injuries  alleged  to 
•have  been  negligently  Inflicted  upon  the 
plaintiff  by  the  defendant  railroad  company, 
and  charging  the  negligence  to  consist  in 
■the  DMTing  of  a  refrigerator  car.  with  an 
outside  swinging  door,  so  that  It  came  la 
contact  with  a  piece  of  lumber  upon  the 
right  of  way  of  defendant,  and  that  it  sud- 
denly flew  back  with  great  force  and  struck 
the  plaintiff,  and  Injured  him.  The  railroad 
company  pleaded  a  general  demurrer  and 
general  denial,  and  specially  pleaded  con- 
tributory negllf^ence  on  the  part  of  the  plain- 
tiff. Defendant  also  impleaded  S.  S.  Walk- 
er &  Son,  charging  that,  If  the  plaintiff  was 
injured  through  the  negligence  of  any  one, 
the  negligence  was  that  of  Walker  &  Son, 
and  not  of  defendant;  stating  as  Induce- 
ment a  lease  contract  by  which  said  Walker 
A  6on  were  authorized  to  occupy  a  portion 
of  the  defendant's  right  of  way  in  the  town 
of  Groesbeeck,  but  were  prohibited  from  pla- 
cing their  lumber  nearer  than  10  feet  of  the 
rail,  and  obligating  themselves  to  keep  the 
right  of  way  clear  within  10  feet  of  the 
rail,  and  clear  from  all  obstructions.  Walk- 
er &  Son  answered  by  general  denial,  and 
apeclal  plea  setting  up  a  waiver  on  the  part 
of  the  railroad  company  of  the  clause  in  the 
lease  contract  prohibiting  them  from  placing 
their  lumber  nearer  than  10  feet  of  the  rail, 
and  obligating  them  to  keep  the  right  of  way 
dear  within  10  feet  of  the  rail,  and  other 
pleas  unnecessary  to  here  set  out  A  trial 
-of  the  cause  resulted  in  a  Judgment  against 
the  Houston  &  Texas  Central  Railroad  Com- 
pany for  91>500,  in  favor  of  plaintiff.  No 
recovery  was  had  against  Walker  &  Son. 
Motion  for  new  trial  was  dnly  made  and 
overmled,  exceptions  taken,  notice  of  appeal 
^ren.  and  appeal  duly  perfected  to  this 
oonrt 

Frank  Andrews  and  C.  S.  Bradley,  for  ap- 
pellant Klmbell  Bros.  &  Blacknum  and  Jack- 
son &  Hayes,  for  appellees. 

BOOKHOUT,  J.  (after  stating  the  facts). 
Appellant,  by  its  flrst  assignment  of  error, 
complains  that  the  court  erred  in  instructing 
the  Jury  as  to  the  degree  of  care  Imposed 
by  law  upon  defendant,  and  Insists  that  the 
charge  given  imposed  a  Iiigher  degree  of  care 
than  ordinary  care.  While  the  chai^  Is  not 
free  from  criticism,  we  think  that  it  Is  not 
erroneous.  The  facts,  however,  called  for 
a  clear  statement  of  the  duty  that  the  rail- 
road company  owed  to  the  plaintiff,  and  the 
.degree  of  care  which  It  should  have  used  In 
luoving  Its  trains  over  Its  track  while  plain- 
tiff was  unloading  the  car. 

Appellant's  second  assignment  of  error 


reads  as  follows:  "The  court  erred  in  that 
paragraph  of  Its  genml  charge  to  the  $wrj 
which  reads  as  follows:  tf  yon  beUere  from 
the  evidence  in  this  case  that  the  plaintiff 
sustained  the  Injuries  complained  of  in  Us 
petition,  and  that  said  Injuries  resnlted  to 
said  plaintiff  by  the  negligence  of  the  det«id- 
ant  or  its  employes,  or  the  negligence  of 
the  said  Walker  &  Son,  or  the  negHgaice 
of  both  the  said  railroad  company  and  the 
said  M'alker  &  Son,  and  yon  should  believe 
the  said  plaintiff  himself  was  not  gnlltj  of 
contributory  negligence,  then  you  shonld  And 
for  the  plaintiff,  as  against  the  railroad  com- 
pany, such  damages  as  you  may  think  him 
entitled  to,  and  such  as  would.  In  your  opin- 
ion, be  fair  compensation  to  him  for  the  time 
lost.  If  any.  and  expenses  Incurred  by  him 
In  procuring  medical  aid  and  attention,  tf 
any,  and  what  would  be  fair  compensatioD 
to  him  for  the  physical  and  mental  suffering 
endured  by  bim.  If  any.' "  The  injury  to 
plaintiff  occurred  while  he  was  engaged  In 
unloading  a  car  of  bacon  standing  on  the 
track  of  the  railroad  company.  Plaintiff 
was  in  the  float  business,  and  had  been  en- 
gaged by  the  consignees  of  the  bacon  to  nn- 
load  it  While  he  was  unloading  the  car  a 
brakeman  of  defendant  passed  and  hailed 
him,  telllug  him  to  look  out;  they  were  going 
to  Jolt  him  up  a  little.  The  railroad  com- 
pany frequently  moved  cars  that  were  being 
unloaded.  The  plaintiff  understood  from  the 
warning  that  the  car  was  to  be  moved.  The 
car  was  a  refrigerator  ear,  with  folding 
doors  six  or  eight  Inches  thick.  When  the 
doors  were  shut  their  Inside  surfaces  were 
on  tlie  same  plane  as  the  ceiling  of  the  car. 
The  train  moved  down,  and  hooked  on  the 
car  that  plaintiff  was  unloading,  and  started 
same  off  north.  The  plaintiff  was  standing 
near  the  door,  holding  onto  a  crossplece  on 
the  top  of  the  car  with  his  right  hand.  Both 
doors  were  swinping  backward  and  forward, 
and,  as  the  north  door  closed,  plaintiff  put 
out  his  left  hand  to  open  the  door;  It  being 
very  close  In  the  car.  As  he  pushed  the 
door  open.  It  swung  out  and  the  moving  car 
caused  it  to  come  in  contact  with  a  scantling 
extending  from  a  pile  of  lumber  on  the  right 
of  way.  The  door  was  suddenly  shut,  and 
In  doing  so  struck  the  plaintiff,  producing 
the  Injuries  complained  of.  The  lumber  be- 
longed to  Walker  &  Son.  There  were  sev- 
eral pUes  of  lumber  along  the  right  of  way. 
Walker  &  Son  had  leased  from  the  railroad 
company  a  space  90  feet  wide  by  420  feel 
long,  along  the  right  of  way,  for  a  lumber 
yard;  the  contract  stipulating  that  no  build- 
ings or  obstructions  should  be  placed  within 
10  feet  of  the  track  rails.  The  evidence 
showed  that  lumber  was  piled  within  10  feet 
of  the  track.  The  scantling  extended  out 
from  the  pile  of  lumber  to  within  alx>nt  5 
or  6^  feet  from  the  rail.  There  was  evi- 
dence that  the  lumber  had  been  piled  closer 
than  10  feet  of  the  rails  for  years,  and  that 
the  section  boss  of  the  railroad  company 
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knew  It  Tbe  railroad  company  and  Walker 
A  am  wan  both  partlet  detoidaiit  to  th« 
flidt  Tbe  chaise  complained  of  tai  appel- 
lant's second  assignment  of  enor  Instructs 
tbe  jniy  that  If  tbey  And  the  plalntirs  Inju- 
ries resulted  from  the  n^lgence  of  the  rail- 
road company  or  its  employte,  or  the  negli- 
gence of  Walker  &  Son,  or  ttie  negligence  of 
both  the  railroad  company  and  Walker  ft 
Son,  thai  they  should  find  against  the  rail- 
road company.  This  charge  was  wror.  The 
railroad  company  would  not  be  liable  unless 
the  Injnry  resulted  from  the  negligence  of 
the  railroad  company,  Its  officers  or  agents. 
If  the  Injury  resulted  from  the  n^ligence  of 
Walker  &  Son,  and  the  railroad  company  or 
its  employto  were  not  guilty  of  negligence, 
then  tbe  company  would  not  be  liable.  But 
It  Is  contended  by  appellee  that,  even  if  this 
ia  error  In  the  main  charge,  It  Is  not  ground 
for  reversing  the  Judgment,  because  the 
plaintiff  requested,  and  the  court  gave,  a 
special  charge  to  the  Jury,  that  before  they 
can  find  against  defendant  railroad  compa- 
ny, and  for  plalntlfT,  they  must  find  that  said 
company  was  guilty  of  negligence,  and  that 
Its  negligence  was  the  proximate  cause  of 
the  injury,  If  any  injury  was  sustained  by 
plaintiff,  and,  If  the  defendant  company  was 
oot  guilty  of  negligence  that  caused  the  In- 
Jury,  it  could  not  be  held  liable  for  the  fault 
or  negligence  of  Walker  &  Son.  Appellee 
contends  that  It  Is  clear,  from  the  plead- 
ings and  the  verdict  of  tbe  Jury,  that  the 
Jury  followed  tbe  special  chaige  and  not  tbe 
main  charge.  We  cannot  say  that  It  does 
clearly  appear  that  the  Jury  followed  the 
special  charge.  Tbe  mle  Is  that  ,  when  con- 
tradictory charges  are  given,  which  may  be 
material,  tbe  Judgment  will  be  reversed,  un- 
less It  is  clear  that  no  prejudice  resulted 
therefrom.  Railway  Co.  v.  Robinson,  73  Tex. 
284,  U  S.  W.  327;  Belt  v.  Raguet,  27  Tex. 
481. 

Appellant  further  complalos  of  that  part  of 
the  main  charge  which  tells  tbe  Jury  that.  If 
they  find  for  plaintiff,  they  should  find  such 
damages  as  they  may  think  him  entitled  to, 
and  such  as  would,  In  their  opinion,  be  fair 
compensation  to  him  for  the  time  lost.  If  any, 
and  expenses  Incurred  by  him  In  procuring 
medical  aid  and  attention,  if  any,  and  what 
would  be  fair  compensation  to  him  for  the 
physical'  and  mental  suffering  endured  by  him, 
If  any.  There  was  no  evidence  as  to  the  ex- 
pense Incurred  by  ai^llee  for  medicine  or 
medical  attention.  The  above  charge  was  er- 
roneous. Telegraph  Co.  v.  Kendzora,  77  Tex. 
258.  13  8.  W.  986;  Railway  Co.  v.  SImcock,  81 
Tex.  604,  17  S.  W.  47.  The  plaintiff  requested 
a  special  (diarge  (which  tbe  court  ga^)  that 
th^  wUl  not  find  .for  any  amount  for  doctor's 
bin  or  medicine.  This  qieclal  charge  conflicted 
with  the  main  charge,  and  we  cannot  say  that 
the  Jury  were  governed  by  It,  rather  than  the 
main  charge. 

Arodlant'B  third  assignment  of  error  com- 
plains at  the  definition  of  nei^lgenoe  given  In 


the  main  charge.  The  d^lnltlon  given  Is  8nt>- 
Jeet  to  criticism,  bat  we  are  not  dear  that  the 
Jury  could  have  ben  misled  flwdiy.  We  do 
not  think  this  asslgnmsat  presents  reversible 

error. 

Appdlant's  fifth  assignment  of  «Tor  is:  '"liw 
oonrt  erred  In  ttiat  paragraph  ot  Its  genersi 
charge  to  tbe  Jury  which  reads  as  ftdlows: 
'If  you  believe  tram  Oie  evldoice  that  ttie  de* 
fendant  railroad  company  was  not  goUty  ci 
"negligence,"  as  that  term  is  above  explained 
to  you,  and  you  further  believe  that  Walker  ft 
Son  were  not  gnll^  of  negligence  in  placing 
tbdr  lumber  and  timber  necessary  to  tbe  op- 
oration  of  their  lumber  yard  dangerously  near 
the  track  of  the  defendant  ccnnpany,  then  you 
will  find  for  the  defendant  ralboad  company, 
unless  you  diould  conclude  that  It  was  negli- 
gence of  tbe  defoidant  railroad  to  use  tbe  char- 
acter of  car  that  the  accident  occurred  on;  and 
on  this  point  you  are  (^larged  that  it  is  the 
duty  of  the  defendant  railroad  company  to  pro- 
vide and  use  such  cars,  and  so  constructed, 
that  they  would  ordinarily  be  deemed  safe  for 
the  purpose  for  which  tbey  are  used,  and  the 
railroad  company  Is  required  to  use  ordinary 
dll^ence  and  care  to  provide  such  cars.  Now, 
if  you  believe  the  car  In  wblt^  the  injury  vraa 
received  was  a  reasonably  safe  car,  and  so 
constructed  that  It  would  be  deemed  safe  for 
tbe  purposes  for  which  It  was  used,  then  you 
will  find  for  defendant.  Or,  if  you  believe  that 
said  ear  was  not  so  constructed  that  It  would 
ordinarily  be  considered  safe,  and  yet  you  be- 
lieve from  the  evidence  that  plaintiff  knew  that 
said  car  was  not  so  constructed  as  to  be  safe, 
and  that  to  stand  up  In  said  car,  and  stand  In 
close  proximity  to  the  Aoor  of  said  car,  and 
place  himself  In  such  position  that  tbe  door  of 
said  car  might  be  thrown  against  him.  where- 
by he  might  be  Injured,  If  you  believe  that 
plaintiff  did  do  these  acts,  and  that  such  acts 
on  his  part  did  contribute  to  bis  injury,  and 
you  further  believe  that  an  ordinarily  prudent 
man,  under  the  same  circumstances,  would 
have  acted  differently,  you  will  find  for  the  de- 
fendant railroad  company.* "  It  Is  contended 
that  this  charge  assumes  that  Walker  &  Son 
placed  their  lumber  yard  dangerously  near  the 
track  of  tbe  railroad  company,  and  ttiat  In  this 
respect  the  charge  is  erroneous.  The  charge  is 
not  free  from  criticism  In  this  respect  As  the 
Judgment  will  be  reversed  on  other  grounds, 
we  win  not  further  notice  this  contention.  It 
Is  also  contended  that  this  charge  Is  erroneous 
In  submitting  to  the  Jury  the  question  of  the 
proper  construction  and  safety  of  the  refriger- 
ator car  on  which  the  accident  occurred.  There 
Is  no  evidence  in  tbe  record  tending  to  show 
that  the  car  was  not  j^roperty  constructed,  or 
I  that  It  was  an  unsafe  car.  There  Ii  no  evi- 
dence to  authorize  the  submission  of  this  Is- 
sue to  the  Jury,  and  the  above  charge  is  error. 
Railway  Co.  v.  SImcock,  mpni  TdsgraiA  Co. 
V.  Kendzora,  supra. 

Appellant's  sixth  assignment  of  error  is: 
"Tbe  court  erred  in  that  paragraph  of  its  gen- 
snl  disrge  to  the  Jury  whldi  reads  as  fol' 
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lows:  'Yon  are  fnrdier  liutnict«d  that  U  yoa 
believe  from  the  evideoce  that  the  proximate 
<ff  ImmetUate  emuBe  of  the  hijnry.  If  auy,  was 
OB  obstruction,  such  am  lumber  or  timber, 
placed  hi  dose  proxlml^  to  defendant  railroad 
company's  track  by  defendants  Walker  &  Son, 
thtir  agents  or  employfia,  and  you  belloTe  that 
the  defendant  railroad  company  knew  of  said 
obstruction,  or  that  by  liie  lue  of  ordhiary  care 
and  diligence  on  ttx  part  of  the  defendant  rail- 
road company,  ox  those  of  Its  agents  and  em- 
^oyAs  whose  duty  It  was  to  look  after  the 
right  of  way  <tf  defendants,  and  keep  the  same 
In  safe  condltliHi,  the  fact  that  soch  obstruction 
was  there  conld  haTe  been  known,  In  law  said 
defttidant  eaUroad  company  will  be  to 
haTS  known  of  sold  obstruction;  and  said  rail* 
mod  company  would  be  held  UaUe  for  such  in- 
jury as  may  have  been  caused  by  said  obstruc- 
tkn.  unda  ttae  same  drcanutances.  as  thaagh 
It  bod  been  placed  on  said  rl^t  of  way  It- 
self, or  under  Its  direetkm.' "  The  ifflnclple 
stated  In  the  chai^  la  correct,  but  the  hm- 
guage  bi  which  It  la  erpreesed  Is  ob]ectl<Hiabl& 
It  the  empliTfia  (tf  *the  railroad  company  had 
knowledge  of  the  obstmetlons  iqmi  the  right 
of  way,  and  of  tbe  danger  in  operating  its 
trains  with  the  obstructions  upon  Its  right  of 
way,  then  It  was  thdr  duty  to  use  otdlnaiy 
care  to  avoid  the  bijuiy;  and  If  ordinary  can 
required  them  to  ranove  the  obstmctions,  and 
thCT  failed  to  do  so,  the  company  was  guilty  of 
Diligence.  If  tbB  railroad  compai^  did  not 
authorize  the  placing  of  the  lumber  tipon  Its 
right  of  way,  and  Its  empU^  had  no  knoiH- 
edga  that  the  obstructlcni  was  there,  then  It 
should  have  used  ordinary  core  to  discover 
the  obstrucUon  prior  to  the  Injury;  and  If  th^ 
fidled  to  do  BO,  and  the  obstruction  waa  the 
l^oxUnote  and  direct  came  of  the  Injury*  then 
tbe  railroad  company  would  be  liable. 

Appdlant's  seventh  asMgnment  of  error  com- 
platos  of  the  diarge  of  the  court  which  sutmilt- 
ted  to  the  Jury  the  auestion  of  the  waiver  of 
the  stipulation  in  the  lease  contract  between 
Walker  A  Son  and  the  railroad  company  to  the 
effbct  that  Walker  &  Son  AotUd  at  all  times 
keep  a  qtace  within  10  feet  of  defendant's 
track  free  from  all  obstructions.  Walker  A 
Sod  pleaded  matters  amountiii^  to  a  waiver  of 
this  BtlpnlatloD  in  the  lease  contnwt  Th^ 
was  evidence  tending  to  support  this  plea.  The 
court  did  not  err  In  submitting  the  matter  to 
tlw  Jury, 

The  defendant  rallnad  company  requested 
a  number  of  qiedal  Inatmctians  which  were 
refused  by  the  court,  and  each  is  made  the 
ground  of  a  separate  assignment  of  error.  We 
do  not  think  that  tbe  questions  railed  In  these 
several  asslgnmoits  are  likely  to  arise  upon 
another  trial.  We  will  only  notice  tiiose  that 
in  our  opinlco  may  become  nacessazy  i^on  an- 
other trial. 

Appellanf s  fifte«ith  assignment  of  error 
a>mplaln8  of  the  refusal  of  the  court  to  give 
veclol  ^rge  Na  U  requeited  by  It^  which 
reads  as  f(dlowa:  'The  uncontradicted  evi- 
dence In  tUs  case  •taowa  that  the  pbUiitlfl  waa 


warned  that  the  car  wbldi  he  was  iiiilsiirtlni 
was  going  to  be  moved,  befttfe  (he  same  was 
moved;  and  if  yon  bdleve  from  the  evldeoce 
that,  if  he  hod  acted  aa  an  ordlnailly  prudent 
man  would  act  under  tiie  aame  drenmatancea. 
he  would  have  gotten  out  of  said  ear,  and  n- 
malned  ont  whUe  It  waa  bdng  awttdied.  and 
you  beUeve  that  remaining  In  the  aame,  and 
plachig  hlmsett  In  a  poddon  to  be  injKttd  bir 
the  swinging  door,  was  n^^lgenoe  on  his  part, 
as  that  team  has  been  defined  to  ^ra,  tlien  be 
is  not  oitltled  to  recover,  and  yon  wtn  retan 
your  verdict  for  defendant  raOraad  oomiwny." 
The  sabstance  <a  this  charge  sbonld  have  beoi 
gtven.  It  waa  provan  that  the  plabittfl  was 
waniBd  that  tbe  car  which  be  was  nnloafling 
was  about  to  be  moved.  It  waa  a  pnper  mat- 
ter to  be  passed  upon  by  the  Jury,  whether 
plaintiff  should  have  gotten  out  at  tbe  car  be- 
fore It  waa  switched,  and  whether  hia  remato- 
Ing  in  the  car,  and  his  acts  while  in  the  car. 
was  negllgMMe  which  praElma^  eontrttrnted 
to  cauBS  tiie  injury.  IBie  charge  reqoeatcd  was 
not  a  fair  statement  of  ^  law,  but  waa  aulll- 
<^ent  to  require  the  court  to  aulnnlt  a  diaxge 
embracing  the  prlnc^  annomiced. 

We  do  not  think  ttie  court  ored  In  nttaing 
AlOellanf  8  sixtaenth  spedal  charge,  ctmqilalo- 
ed  of  In  Ito  di^teenth  aatignment  oi  error.  Ii 
assumes  that  Walker  ft  Son  were  tcamaaseia 
in  placing  their  lumber  within  10  fleet  of  the 
railroad  track.  There  waa  evidence  teodtag  t» 
show  Qiat  tills  clause  In  the  lease  contract  had 
beoi  waived  by  the  rallFoad  eompanv-  Walkn 
ft  Son  had  pleaded  a  walv»  of  the  danae.  For 
the  errors  above  pointed  oat,  the  Judgment  to 
reversed  and  tbe  cause  remanded. 


BEMUS  V.  DONmOAN.i 
(Court  of  CfTil  Appeals  of  Texas.  Jan.  6, 1893.) 

ReCONTBNTIOS— JDDQMBST  for   PtAlSTIPr— R«» 
JuniCATA. 

Where  there  has  been  a  plea  In  reconveD- 
tlon,  and  testimony  thereon  iDtrodnced,  a  ver- 
dict for  the  plaintifF,  aod  Judgment  thereon, 
finally  dhvoses  of  the  matters  In  issue  betweea 
the  parties. 

Error  from  Waller  county  eontt;  A.  O.  I^a- 
comb,  Judge. 

ActioB  by  y.  U.  Donntgan  against  T.  IC.  Be- 
muB.   Judgment  for  t^alntlff,  and  deffendanf 

brings  error.  Affirmed. 

W.  J.  Pode,  for  plaintiff  In  error.  J.  D. 
Harvey,  for  defendant  In  error. 

FLT,  J.  This  suit  was  filed  by  appellee  In 
the  Justice  court  on  an  account  for  flTl.lO. 
Appellant  pleaded  In  reconTcntlon  the  sum  of 
$200,  for  damages  sustained  by  the  Issiiance 
of  a  writ  of  attachment  In  the  case.  The  tian- 
scrlpt  from  the  Justice's  docket  shows  that  the 
cause  was  tried  by  Jury,  and  the  followlnf; 
verdict  was  returned:  "We,  the  Jury,  decide  In 
favor  of  the  plaintiff,  V.  H.  Donnlgan,  tor  the 

i  Bchearfng  dented. 
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UHNUtt  sued  tor,  uid  ftw  coot."  Up»D  tbat 
TertUct  tlie  Jodgmeat  of  the  Justice  court  was 
rendered  In  favor  of  appellee  for  the  amoant 
of  bis  accouQt.  The  cause  was  appeaied  to 
.  tbe  ooanty  court,  where  tbe  came  wai  tried 
br  Jui7,  asd  resulted  In  renUct  and  judsmeot 
for  appellee.  Awelteat  moved  In  arrest  of 
Judgment,  aaslsning,  as  reuans,  that  there 
was  no  final  judgment  In  the  jnatlce  court,  nor 
In  the  county  court,  because  the  plea  tn  set-off 
bad  not  been  diapoeed  of  either  In  verdict  or 
Judgment  It  has  heretofore  been  held  by  this 
court  ttiat  a  Judgment  for  the  platotUT,  In  a 
case  where  there  has  been  a  plea  In  reconven- 
tton,  and  teadmony  thereon  Introduced,  final- 
ly disposed  of  the  matters  In  Issue  between  the 
parties.  Hoefllng  v.  Dobbin  (Tex.  Ohr.  App.) 
40  S.  W.  58;  Lewis  t.  Smith  (dedaion  ren- 
dered December  15, 1887)  43  S.  W.  2&4.  While 
tbe  decision  tn  tbe  case  first  etted  was  » 
versed  by  tbe  supreme  court,  yet  It  was  on  as- 
otber  and  different  point  from  tbe  one  now 
before  us.  and  all  other  portions  of  the  opinion 
were  approved.  Our  attention  has  been  di- 
rected to  the  cases  of  Hallway  Co.  v.  Stephen- 
son, 26  S.  W.  236,  and  Clopton  v.  Herring,  Id. 
1104,  decided  by  Austin  court  of  ctvll  appeals, 
where  a  contrary  doctrine  has  beea  beld;  but 
no  authority  Is  cited  by  tbe  judge  rendering 
those  opinions  In  support  thereof,  and  we  know 
of  no  aotborlty  tbat  upholds  Qtem.  The  opin- 
ions of  this  court  are  fortified  by  Freeman  in 
his  woi^  on  Judsments.  He  says  Osectlon 
279):  "There  Is  no  doubt  that  If  a  setK^  is 
presented  by  defendant  in  his  pleadings,  and 
attempted  to  be  supported  by  evidence  to  the 
jniy,  U  will,  T^ether  allowed  or  disallowed, 
become  res  Judicata.  It  is  settled  by  thn  Judg- 
ment as  conclusively,  when  It  does  not  appear 
to  have  t>een  allowed,  as  tbough  there  were  an 
express  finding  against  it."  Among  other  de- 
clHlons  cited  In  snpiK«t  of  the  text  Is  tbe  case 
of  Green  v.  Sanborn,  ICO  Mass.  454,  23  N.  B. 
224,  in  which  the  facta  were  similar  to  those 
tai  this  caae,  and  the  court  held  that  a  verdict 
for  tbe  idalutifT  and  Judgment  thereon  was 
conclusive  of  the  matter  pleaded  in  reconven- 
tfoD.  The  case  of  Backley  v.  Fowlkes  CTex. 
Sop.)  36  S.  W.  77,  whUe  not  directly  in  point, 
tends  towards  tbe  same  doctrine  almve  stated, 
and  holds  that  the  presumption  obtains  that 
tte  court  disposed  of  every  Issue  presented 
the  pleadings.  The  recitals  in  the  two  Judg- 
ments abow  that  they  were  based  upon  ver- 
dicts rendered  upon  a  full  hearing  of  all  the 
issues  presented  by  tlie  pleadings,  and  meant, 
as  distinctly  as  though  stated  tn  terms  tbwe- 
In,  that  the  claim  In  reconvention  bad  been 
held  to  be  without  merit.  None  of  the  other 
assignments  of  error  requires  discussion.  Sev- 
^al  of  them  cannot  be  considered,  becaose  re- 
ferring to  matters  growing  out  of  the  facts,  and 
there  is  no  atatement  of  facts  In  the  record. 
This  court  is  unable  to  determine,  in  the  ab- 
sence of  a  statement  of  facts,  whether  tbe 
<rharge  complained  of  was  probably  injurious 
to  Appellant  or  not.  However  erroneous  It  may 
be.  'n  the  Ugbt  of  tbe  facta  it  may  have  been 


perfectly  lonoeBoas.  AfpellaBt  was  not  dam- 
aged by  the  Judgmeat  against  Carson.  Sewell 
ft  Co.  as  surettes  on  the  replevy  bond,  and  has 
no  gionad  vt  eoaqdalDt  Xbe  Judgmst  wUl 
besfllraed. 


BOBINSON  V.  WESTEKiN  UNION  TEL.  00. 
(Court  of  Civil  Appeals  «f  Texas.  Jan.  12. 

TsucoBAPns— XUhajBBS  vos  Pauobb  to  Dblivbk 

UlSBAOB— CoifTBACT— FaBOIi  ETIDBKOB 

to  Vart— IifSTSucnoifs. 

1.  Where  a  telegraph  company  received  a 
message  to  transmit  at  night,  and  made  repeat- 
ed efforts  to  call  up  its  operator  at  the  place 
to  which  the  meesage  was  to  be  transmitted, 
bnt.  owing  to  the  fact  that  Its  office  at  that 
place  was  only  open  in  the  daj^ime,  was  unable 
to  traaaaiit  the  message  ontlt  8  o'dock  the  next 
■loniing,  the  telegraph  company  is  not  liable 
tta  damages  to  the  person  sending  the  message^ 
there  being  no  special  agreement  in  regard  to 
the  message. 

2,  The  testimony  of  a  witness,  as  to  the  terms 
and  agreement,  made  at  the  time  of  the  receipt 
of  a  telegraphic  message  for  transmission  by  a 
telegraph  eomi>any,  the  message  being  the  only 
written  evidence  offered,  is  not  testimony  tend- 
ing to  vary  the  terms  of  a  written  contract 
^8.  An  error  of  omiaslon  in  tbe  ctiarge  is  cured 
hr  appellant* ■  taSbm  to  request  a  special  charge 
upon  the  pcrittt  amttted. 

Appeal  from  Smttb  coonty  comt;  George 
W.  Cross,  Judge. 

Action  by  SOaa  Robinson  against  tbe  West 
em  Union  Telegraph  Company  to  recover 
damages  for  failure  to  deliver  a  telegram. 
Judgment  for  defradant  Plaintiff  appeals. 
Affirmed. 

N.  A.  Gentry,  for  appellant  Geo.  H.  Fear- 
ODS  and  A.  H.  Field,  tor  a^llae. 

NGILL,  J.  The  appellant  sued  appellee  for 
$900,  damages  alleged  to  have  been  occa- 
sioned by  the  negligence  of  the  company  In 
failing  to  promptly  transmit  and  deliver  the 
following  dispatch:  "Tyler,  Texas,  July  27, 
1896.  To  Solon  Ktog,  Kllgore,  Texas:  Dig 
grave  for  boy  three  feet  long  by  Tom  Bob- 
inson'a  grave  at  Peatown.  Meet  me  with 
two  wagons  at  ten  to-morrow.  [Signed]  SUas 
Boblneon."  The  message  was  not  transmit- 
ted nor  delivered  until  8  o'clock  in  the  morn- 
ing of  the  day  otter  its  date.  The  reason 
for  this  is  that  appellee's  ofBce  at  Kllgore  is 
only  open  In  the  daytime,. and  the  telepxm, 
having  been  delivered  at  idght  sAer  said 
office  was  closed,  conld  not  be  transmitted  to 
the  company's  agent  nntn  the  next  day. 
However,  appellee's  agent  at  Tyler,  ui»n  re- 
ceipt of  tbe  message,  made  repeated  efforts 
to  call  up  Its  operator  at  Kllgore  for  tbe  pur- 
pose of  sending  the  dispatch  tbat  ol&xt.  Tbe 
contentloa  of  aiweUant  te  that  the  ambnct 
of  bvptiaee  warn  to  transmit  tiie  tel^ram  as 
a  day  message,  which  required  Ha  transmis- 
sion and  delivery  within  &  reasonable  time 
on  the  day  It  was  accepted.  On  the  other 
band,  the  Insistence  of  q>pellee  Is  that  there 
was  no  spedal  agreemmt  or  undertaking  In 
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n^rd  to  tbe  mesMgft.  The  court  Inatrnctod 
the  Jury  that  the  s^iiieUee  had  the  right  to 
establish  reasonable  office  honn  In  which  to 
transact  Its  bn^ness,  and  was  not  obllxed,  at 
an  office  where  it  had  fixed  sncb  hours,  to 
tnnsact  business  there  at  any  other  time; 
bnt  that  If  appellee,  througb  Its  agent  who 
recelred  the  message  (or  transmission,  agreed 
with  appellant  to  transmit  and  deliver  it  to 
the  person  to  whom  it  was  directed,  on  the 
day  It  was  rectired,  and  the  company,  for 
any  reason,  failed  to  comply  with  such  con- 
tract, it  would  be  liable  for  such  damages  as 
might  flow  from  tne  breach  of  its  contract 
It  is  thus  seen  that  the  issue  between  the 
parties  Is  distinctly  recognized  and  cieariy 
presented  by  the  charge  to  the  jury.  To  hare 
gone  beyond  this,  and  Instructed  the  Jury, 
OS  requested  by  appellant,  that  if  the  com- 
pany received  the  message  charged,  and  cai- 
lected  a  day  rate  for  It,  the  contract  was  for 
Immediate  delivery,  from  which  the  ccnnpany 
would  not  be  relieved  of  liability  by  reason 
of  its  office  at  Kllgore  being  closed,  would 
hare  been  error.  Telegraph  Go.  v.  Neel,  86 
Tex.  368,  25  S.  W.  16.  The  evidence  of  the 
witness  Ponder  did  not  tend  to  vary  the  terms 
of  a  wrlttet?  contract,  but,  the  message  being 
the  only  written  evidence  <^ered,  was  to 
show  the  terms  and  agreement  made  at  the 
time  of  accepting  the  dispatch  for  transmis- 
sion. If  ai^llant  desired  the  issue  of  ap- 
pellee's liability  because  of  the  change  of  the 
message  sulnnitted  to  the  Jur7,  be  should  have 
requested  a  special  charge  upon  that  point, 
and,  having  failed  to  ask  the  court  to  sub- 
mit the  matter  to  the  jury,  he  cannot  now 
complain.  It  was  simply  an  error  of  omis- 
sion in  the  charge  of  the*  court.  There  Is  no 
error  In  the  Judgment,  and  It  la  affirmed. 


.  THOBNBUBQH  v.  CITY  OP  TTLBB.* 
(Oonrt  of  OlTll  Appeals  of  Texas.  June  10^ 

1897.)  . 

JuDsa—DnQTTALiTiOATioN— Cities— BoTtoa  iir  Aid 

or  KaIUIOAD— AOTHOBITT  TO  ISSDB  —  LRVT  Of 

Tax— PLBADixa  Avu  Puoor— Limitatioss. 

1.  A  district  judge  who  is  a  taxpayer  In  a 
Is  not  80  interested  la  an  action  to  recover 

a  jadgment  apon  the  obllgBtions  of  the  city  as 
to  disiiuallfy  aim  on  the  trial  of  the  case. 

2.  A  city  has  no  power  to  issue  bonds  In  aid 
of  a  railroad  unless  sach  power  has  been  ex- 
presBly  conferred  by  its  charter. 

8.  The  power  to  issue  bonds  la  aid  of  a  rail- 
road may  be  granted  a  city,  in  Its  charter,  with- 
out its  being  necessary  to  express  it  in  the  titie. 

4.  A  power  given  a  dty  by  charter  to  aid 
railroads  by  the  Issuance  of  bonds  does  not  ex- 
empt such  cifer  frqm  a  compliance  with  the 
general  law  relating  thereto  existing  when  the 
charter  toolc  effect 

5.  A  finding  that  a  tax  was  not  levied  until 
after  the  bonds  were  issued  Is  not  supported  by 
the  testimony,  where  one  witness  testifies  that 
it  was  levied  at  or  about  the  time  the  bwds 
were  issued,  and  the  other,  that  It  was  levied 
about  the  same  time,  but  he  thought  it  was 
after,  bat  was  not  sur^  and  the  bonds  recite 
that  they  were,  and  aU  drenmstances  show  that 
tojTjnust  hav*  been,  laaned  after  tiw  tax  was 

>  WrH  of  error  denied      supreme  court 


e.  Under  Iaws  1S71,  p.     aatfaartihig  the  i»- 

suance  bonds  by  dties  m  aid  of  railroads, 
and  providing  that  no  such  bonds  should  be  is- 
sued until  an  annual  tax  should  have  been  lev- 
ied to  pay  the  interest  and  2  per  coit  <tf  tW 
prlndpal,  bonda  issued  before  no  tax  wu  lev- 
ied are  not  Invalid. 

7.  In  an  action  to  recover  <m  bonds,  a  vari- 
ance between  those  described  In  the  petitloa  and 
those  offered  in  evidence  is  harmless,  where 
defendant  was  not  misled  or  surprised  therefegr. 

&  Where  d^  bonds  are  shown  to  have  been 
issued  under  an  order  of  the  board  of  aMermen, 
the  failure  to  attach  the  seal  ooea  not  render 
them  invalid. 

8.  Under  a  statute  authori^ng  tiie  iasoanee 
of  city  iwnds  to  aid  railroad  companies,  and  pro- 
viding for  the  levy  of  an  annual  tax  to  pay  tiie 
interest  and  2  ner  cent,  of  the  principal  annoa^ 
ly,  in  an  action  to  recover  the  amount  of  kuA 
bonds  plaintiff  waa  barred  by  limitations  from 
recovering  the  2  per  cent  installments  matni^ 
ing  more  than  four  years  before  the  consmence- 
ment  of  the  action,  when  the  money  edllected 
by  tax  to  meet  such  installments  was  disbursed 
by  Uie  assessor  and  collector  of  taxes,  under  the 
direction  of  the  city  council,  in  retiring  wh<4e 
bonds,  Instead  of  paying  installments  on  them 
all. 

Appeal  from  district  court,  Smith  coonty; 
Felix  J.  McGord.  Judge. 

Action  by  WlUlam  U.  Tbomburgh  affalnat 
the  city  of  Tyler.  From  a  Judgment  for  de- 
f«idant,  plaintiff  q;q;>ealB.  Beversed. 

T.  K.  Shlnber.  for  appeUant  H.  a  &  Oono 
JotaDBon  and  Jai.  M.  Bdwarda,  for  afipdlee. 

OARKETT,  O.  J.  This  was  an  action 
(nought  by  William  H.  Tbomburs^  to  recover 
of  the  city  of  Tyler  upon  WO  bonda,  of  the 
value  of  $100  each,  issued  In  aid  of  the  Hooa- 
ton  &  Great  Northern  Ballroad.  Hie  caae  was 
tried  below  before  the  Honorable  FUIx  J.  Mc- 
Cord,  the  district  Judge,  without  a  Jury,  and 
judgment  was  rendered  In  favor  of  the  dty 
(that  plaintiff  take  nothhig),  holding  the  bonda 
bivalid.  Plaintiff  objected  to  a  trial  before 
Judge  McOord,  because  he  waa  a  taxpayer  In 
the  dty  of  Tyier,  and  tor  that  reaaoa  dlaquoU- 
fied  to  sit  in  the  trial  of  the  caae;  bat  the 
objection  was  overruled,  and  the  mUng  has 
lieen  assigned  and  presented  to  this  court  aa 
erroneous.  It  appears  frMD  the  declalim  of  the 
supreme  court  in  the  case  of  City  of  Dallaa 
V.  Peacodk,  38  S.  W.  220,  that  tiiere  la  na 
disposition  to  extend  the  tUsquallflcation  of 
a  judge  beyond  the  rule  announced  In  City 
of  AuBthi  V.  Nalle,  85  Tex.  &aO,  22  &  W. 
008,  960.  lliere  is  a  distinction  between  the 
latter  case  which  holds  the  judge  disqualifled 
and  the  one  now  before  the  court  Tbe  Nalle 
Case  directly  Involved  the  levy  of  a  tax,  and 
the  legahty  of  bonds  Bupp<»ted  by  a  tax  al- 
ready levied,  and  was  to  prevent  the  lasuance 
of  bonds  for  the  payment  of  which  It  would 
have  been  necessary  to  levy  a  tax  before  they 
conid  have  beea  Issued.  So  hi  that  case  tax 
levies  were  directly  Involved,  while  In  tfala  caae 
the  suit  is  a  simple  suit  for  the  recoTery  of 
a  money  Judgment  upon  the  obllgationa  ct  tbe 
dly.  This  Is  nearer  like  the  Peacock  Caae 
than  the  NaUe  Caae.  We  bold,  tbavforc^  thai 
Judge  McGord  was  not  disquillfledi 
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Tbe  bonda  sued  on  were  in  fonn  as  follows: 

"No.  .  $100.    United  States  of  Amerlcfl, 

The  City  of  Tyler,  State  of  Texas.   Tbe  city 
ot  Tyler,  In  the  county  of  Smith,  In  the  state 
of  Texas,  a  body  politic  and  corporate  liy  the 
general  law  of  the  state,  herel^  acknowledges 
that,  for  value  received,  It  Is  Indebted  and 
boond,  and  lia*eby  promises  to  pay  unto  the 
Hooston  &  Great  ^ort]3em  BaUroad  C<»npany, 
or  their  assigns,  at  the  office  of  the  treasurer 
of  the  state  of  Texas,  at  the  e^Klratlon  of 
twenty  years  from  the  date  hmot,  the  sum  of 
one  hundred  dollars,  In  lawfifl  mwiey  ot  the 
United  States  of  America,  or  so  much  thereof 
as  may  then  remain  unpaid  (that  is  to  say, 
one  hundred  dcrilara,  lees  the  annual  Install- 
ments of  two  per  colt  which  are  to  be  paid 
annually,  commencing  on  the  first  day  of  Jan- 
uary, A.  D.  1S74),  and  also  that  It  Is  bound 
and  will  pay  Interest  oo  said  sum  ot  <me 
hundred  d<^lars,  or  so  much  thereof  as  may 
be  unpaid,  at  the  rate  eight  per  centum  per 
annum,  on  the  first  day  of  January,  A.  D.  1874, 
and  on  the  first  day  of  January  of  each  year 
thereafter,  to  and  Including  the  first  day  of 
January,  A.  D.  1888,  to  the  bearer,  according 
to  the  req>ectlTe  coupons  therefor  hereto  an- 
nexed, for  eight  dollars  each,  signed  by  the 
mayor,  and  attested  by  the  secretary  of  the 
board  of  aldermen,  of  said  dty  of  Tyler,  upon 
presentation  th«eof  at  the  ofBce  aforesaid, 
and  warrant  therefor  of  Uie  comptroller  of  the 
state;  and  so  much  of  tbe  said  tight  dollars 
as  Is  not  required  to  pay  the  Interest  due  at 
the  time  of  said  payment  shall  be  applied 
In  payment  of  the  principal  of  this  bond. 
This  bond  is  authorized  by  a  rote  of  two-thirds 
of  the  qualified  electors  of  said  dty  at  an 
election  h^d  In  pursuance  of  an  order  of  tbe 
board  of  aldermen  of  said  dty  and  the  gen- 
eral law  of  the  state  on  the  31st  day  of  July, 
and  the  Ist,  2d,  and  8rd  days  of  August, 
187%  to  take  tbe  opmion  at  the  electwe  of 
said  dty  oa  a  imvoeitlcni  to  doiate  to  Che 
Houston  ft  Great  Mortbem  BaUroad  Company, 
on  certain  conditions  therein  expressed,  fifty 
thousand  doUars  in  bonds  of  said  dty,  wbldi 
proposition  was  accepted,  and  all  of  said  eondl- 
tions  fully  performed  and  complied  with  1^ 
said  Hoostnt  ft  Great  Northern  Railroad  Com- 
pany, as  Iv^  the  recwds  of  s^d  dty  folly  ap- 
pears, and  by  order  at  said  board  of  aldomen 
requiring  tbe  Issue  ot  this  series  of  bonds  bi 
acc<H!dance  with  siUd  proposition.   This  botid 
la  one  of  a  series  of  five  hundred  of  lllce  tenor 
and  effect,  and  ia  secured  by  a  decree  of  the 
board  of  aldermoi  of  said  dty,  and  the  general 
law  of  tbe  state  requiring  and  levying  an  an- 
nual tax  upon  all  the  real  and  personal  estate 
In  said  dty  ot  T^ler,  to  raise  an  annual  fund 
sufflcleot  to  pay  the  said  Intoest  and  two 
per  cent  annually  on  the  fifty  thousand  dol- 
lars, as  taerehibefore  stipulated,  and  further 
by  the  constitution  of  tbe  state,  providing  that 
tbe  law  terylng  said  tsx  Is  irrepealaUe  until 
tbe  prindpal  and  Interest  shall  be  fully  paid. 
In  witness  whereof,  the  mayor  of  the  said 
dty  of  Tyler  hereto  idgns  his  name,  and  the 


secretary  of  said  board  of  aldermen  attests^ 
at  lyier,  ta  said  county,  the  30th  day  ct  ApriV 
A.  D.  1873.  J.  M.  Hockersmith,  Mayor.  At- 
test: W.  G.  Cain,  Secretary."  Attadied  to 
each  of  the  bonds  were  20  coupons,  numbered 
from  1  to  20  Indushre.  Coupon  No.  1  was  tot 
$5.33.  Coupons  Nos.  2  to  20,  Inclusive,  were 
for  $8  each.  Coupons  Nos.  2  to  20,  Induslve, 
were  In  words  and  figures  following,  mutatis 
mutandis,  to  wit:  "No.  20.  On  the  first  day 
of  January,  1883,  at  the  office  of  tiie  treasure 
ef  the  state  of  Texas,  tor  value  received,  tlie 
dty  of  Tyler,  in  said  state,  will  pay  to  the 
bearer  eight  dollars  on  city  bond  No. 
Issued  to  the  Houston  &  Great  NOTthem  Rail- 
road Company  on  80th  April,  1873,  which 
amount  Is  to  be  indorsed  In  payment  of  tbe 
Interrat  and  prindpal  of  said  bond.  J.  M. 
Hockersmith,  Mayor.  Attest:  W.  G.  Cain, 
Secretary  of  Board  of  Aldermen." 

As  ai^rears  from  tbe  redtals  In  the  bond% 
they  were  voted  by  the  qualified  elect(»s  ot 
the  dty  of  l^ler  as  a  donation  to  tbe  Housbm 
&  Great  Northern  Railroad.  The  condition  up- 
on which  the  donation  was  voted  was  that  the 
railroad  company  should  build  and  complete 
a  railroad,  and  the  same  should  be  operated 
through  the  city  of  Tyler.  Tbe  railroad  com- 
jjany  complied  with  the  condition,  and  the 
bonds  were  Issued;  but  tbe  court  below  heU 
that  they  were  Invalid,  because  no  tax  was 
levied  by  the  board  of  aldermen  before  th^ 
were  issued,  to  pay  the  annual  Interest,  and 
not  less  than  2  par  cent  annually  of  the 
principal,  besides  the  eipoises  of  assessing  and 
collecting  tbe  tax.  It  appeared  that  a  tax  was 
levied  for  tbe  purpose,  but  it  does  not  appear 
whether  or  not  it  was  snffldent,  and  the  court 
found  that  It  was  levied  after  tbe  bonds  had 
been  Issued.  Aj^llant  contends  that  the  flncb- 
hig  of  tbe  court  Is  against  tbe  evMieanaa,  bat, 
also,  that  the  validity  of  the  bonds  does  not 
depend  iqwn  the  levy  ot  tin  tax  prtor  to,  or 
simultaneoudy  with,  their  issuance,— whettier 
the  bfmda  were  Issued  In  acoradance  with  the 
dty  charter  authorizing  them,  or  under  the 
general  statute  Tbe  position  of  ai^ellant  Is^ 
In  other  words,  that  It  was  not  necessazy  to 
levy  tbe  tax  prior  to,  or  at  the  time  ot,  tbe 
Issuance  of  the  bonds,  because  tbe  charter  of 
the  dty  conferred  tiie  power  xtpon  tbe  board  of 
aldermen  to  Issue  the  bonds  under  such  reg- 
ulatlons  as  they  might  adopt,  without  refer- 
ence to  the  general  law  oo  the  subject,  further 
tiian  that  tb^  should  be  cMislstent  tberewith, 
but  that,  even  it  It  should  be  bdd  that  it  warn 
necessary  to  ttna  validity  ot  tbe  bMids  ttuU 
th^  should  have  been  issued  In  accordance 
with  tbe  tequtaKments  <tf  the  genoal  law, 
they  were  stOl  valid,  because.  In  the  first 
place,  tbe  tax  had  been  levied,  and,  in  the 
seomd  vtaOBt  the  levy  of  the  tax  vraa  not  es- 
sential to  tinlr  validity.  Appdlee  oMnbatt 
these  positions  with  the  contentton  that  tbe 
charter  ot  the  dty  ot  Tyler  was  anoonstmi- 
tlonal  In  so  far  as  it  undtftook  to  anthQiln 
the  Issuance  of  the  bonds,  because  tbe  power 
to  do  so  vu  an  object  aot  prp""— 'l  to  tbe 
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title  of  tb«  act  consUtQttng  the  duirter,  and 
fhat  they  were  Invalid  because  not  Utsned  in 
compliance  with  the  peneral  law,  hy  flnrt  lery- 
tng  a  tax  as  therein  provided,  wltiiont  which 
tbere  was  no  power  In  the  board  of  aUterm^ 
to  laene  them. 

1*6  dtr  of  Tyler  waa  Incorporated  by  a 
apecial  act  of  the  legislature  approved  April 
26.  1S71  (Sp.  Laws.  p.  200).  The  tlUe  of  the 
act  1b,  "An  act  to  Incorporate  the  dty  of 
lyier,  and  to  provide  for  the  administration 
of  Its  nmnidpal  affairs,'*  The  power  to  ex- 
tend aid  to  railroads,  and  to  Issue  bonds  for 
tbat  pttrpoee,  Is  expressly  conferred  In  aec- 
tkms  16,  IT,  and  18  of  the  act,  as  follows; 

"Sec.  16.  Tbat  the  board  of  aldermen  shall 
have  the  right,  if  they  deem  It  to  be  for  the 
interest  of  the  dty,  to  extend  snch  aid  to 
railroads  approaching  sdid  city,  and  for  other 
works  of  internal  Improvement  as  they  In 
tbefr  sound  dlBcretten  maj  think  Jndlcfooa 
and  prefer. 

"See.  IT.  That  for  the  porpose  of  mee^g 
any  IlatrHlty  that  may  be  Incurred  under  the 
provtslons  of  the  last  preceding  section,  said 
board  of  aldermen  may,  under  such  r^ula- 
tlons  as  they  may  adopt,  Issue  the  bonds  of 
said  dty,  not  to  exceed  one  mtillon  dollars. 

"Bee.  18.  That  for  the  payment  of  the  Inter- 
est on  the  said  bonds  as  well  as  for  their 
ultimate  redemption,  said  board  of  aldermen 
to  hereby  autiiorlzed  to  make  such  pvovlslons, 
consistent  with  the  constitution  and  laws  of 
the  state,  as  to  them  may  seem  right  and 
proper." 

There  Is  no  doubt  that  a  dty  does  not  have 
the  power  to  Issue  bonds  In  aid  of  a  railroad, 
without  Its  having  been  expressly  conferred 
wpon  it  by  its  charter.  Bank  v.  Terrell,  78 
Tex.  460,  14  8.  W.  1003.  But  it  Is  neverthe- 
less a  power  that  may  be  conferred,  and  may 
be  properly  enumerated  among  the  powers 
franted,.  without  Its  being  necessary  to  ex- 
press It  in  the  title  of  the  charter.  1  Dill. 
Mun.  Corp.  M  153-158,  and  other  authorities 
dted  In  the  brief  of  appellaftt.  The  case  of 
Otddtegs  T.  City  of  San  Antonio,  47  Tex.  548, 
was  a  case  In  which  the  legislature,  in  grant- 
teg  a  charter  to  a  railroad,  undertook  to  em- 
power the  city  of  San  Antonio  to  snbscrllK  to 
Hs  capital  stock,  and  Is  not  appilicable  to  the 
question  here.  But  It  appears  from  the  rec- 
ord that  the  board  irf  aldermen  of  Tyler  un- 
dertook to  do  so  If  they  did  not  follow  the 
general  law  (Laws  1871,  p.  29)  in  -Uie  Issuance 
of  the  bonds,  and  the  provisions  of  the  gen- 
eral law  were,  no  doubt,  the  regulations 
adopted  by  the  dty  council  for  their  iMiuance, 
Be  this  as  it  may,  the  charter  became  a  law 
after  the  general  law;  and  we  do  not  think 
tliere  is  anything  in  the  charter  to  exempt  the 
city  of  Tyler  from  a  compliance  with  the  gen- 
eral law  on  the  subjed,  although  it  may  have 
been  unnecessary  to  Ineinde  the  power  Id  the 
charter,  since  such  power  could  have  been 
exepcieed  under  the  statute  already  enacted. 
It  Is  our  conclusion  that  the  provision  In  the 
charter  conferring  tbe  power  to  extend  aid  to 


railroads  was  not  invalid,  because  not  ex- 
pressed In  the  title  of  the  act,  but  that  the 
power  given  In  the  charter  did  not  exempt 
the  city  from  a  compliance  with  the  twjulre- 
ments  of  the  general  law  In  the  extension 
of  aid  and  the  issuance  of  the  bonds.  It  la 
not  disputed  that  every  requirement  of  the 
general  law  authorizing  the  Issuance  of  the 
bonds  bad  been  complied  with  except  as  to 
the  levy  of  the  tax  as  required  In  section  6  of 
the  act  The  minutes  of  the  board  of  alder- 
men and  the  assessment  Tolls  of  the  dty  bad 
been  lost  and  were  not  produced  at  the  trial 
below;  and  secondary  evidence  was  resorted 
to  In  order  to  make  proof  of  the  Issuance  of 
the  bonds,  the  levy  of  the  tax,  and  the  as- 
sessed value  of  property  subject  to  taxation 
in  the  dty.  The  railroad  company  had  com* 
I^eted  the  road  prior  to  April  30,  1873,  and 
was  entitled  to  have  the  bonds  Issned  and  de- 
livered to  It.  Mmrin  V.  Smith  Co.  <Tex.  Snp.) 
86  8.  W.  C6.  The  bonds  were  actually  is- 
sued and  delivered  some  time  between  the 
2d  and  9tb  of  October,  1873,  but  they  bore 
date  as  of  April  30,  1873.  They  were  issned 
in  compliance  with  an  order  of  the  board  of 
aldermen  directing  the  mayor  and  city  sec- 
retary to  sign  up  and  deliver  them.  A  tax 
was  levied  atwut  the  time  the  bonds  were 
Issued,  to  provide  for  the  interest  and  2  per 
cent  thereof  as  a  sinking  fund.  The  court 
found,  inferentially,  that  this  tax  had  not  been 
levied  until  after  the  bonds  had  been  issned. 
and  held  the  bonds  Invalid  for  that  reason. 
We  think  that  this  finding  ts  ^ralnst  th«  evi- 
dence, which  shows  tbat  a  tax  was  levied 
about  the  time  that  the  bonds  were  Issued, 
and  annually  thereafter.  Only  two  witnesses 
testified  as  to  the  levy  of  the  tax.  Spain, 
whose  duty  it  was,  as  dty  marshal,  to  make 
the  assessment,  said  that  the  tax  was  levied, 
and  that  "it  was  levied  at  or  about  the  time 
the  bonds  were  Issued."  Hodcersmltb,  who 
was  mayor  at  the  time,  testified  that  tax.  was 
levied  about  the  time  the  bonds  were  Issued: 
thought  It  was  after,  but  could  not  state 
positively  either  way.  It  appears  from  the 
evidence  that  the  board  of  aldermen  and 
mayor  were  endeavoring  to  Issue  the  bonds 
in  compliance  with  the  state  laws,  and  that 
they  were  familiar  with  the  actton  of  the 
county  court  which  was  issuing,  on  the  part 
of  the  county,  at  about  the  same  time,  a  sfant* 
lar  lot  of  bonds  for  the  same  purpose;  and 
the  order  of  the  county  court  was  put  in  evi- 
dence, which  provided  for  a  tax  levy  tn  the 
order  directing  the  Issnance.  The  order  of 
the  board  of  aldermen  directing  the  Issuance 
of  the  city  bonds  vras  shown  to  hare  been 
made  t>efore  the  bonds  were  lasued.  Bvery 
circumstance  shown  with  respect  to  the  Is- 
suance of  the  bonds  shows  that  they  most 
have  been  Issued  after  the  tax  levy.  The 
fact  that  they  were  Issned  atxnit  the  «am« 
time  is  uneontroverted.  They  redted  that 
the  tax  had  been  levied,  and  tor  more  than 
20  years  tbelr  validly  has  been  rQCQsnlwd 
by  the  dty  authorltlea. 
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But  we  ore  further  of  tbe  opfnIoD  that  the 
nlldlty  of  the  bonds  does  not  depend  upon 
the  lerjot  the  tax  prior  to  or  at  the  time  the; 
were  lamed.  Tbe  opinion  of  the  snprame 
coDrt  In  Morrill  t.  Smith  Co.  doea  not  go  to 
for,  but  we  think  the  conciusion  announced 
is  m  logical  dednctlon  from  the  language  of 
the  <^nlon  In  that  case.  The  court  said 
(Chief  Justice  Gaines  delWeriog  the  opinion): 
"The  power  to  Issue  the  bonds  was  made  de- 
pendent upon  a  compliance  on  part  of  tbe 
company  with  the  terms  of  the  proposltloDs 
submitted  by  the  coimty  court,  and  approved 
bj  tbe  Tote  of  tbe  people.  When  the  work 
was  completed  a  debt  was  created,  and  It  be- 
came the  Imperatlre  duty  ot  the  county  court 
(or  tbe  '^Ice  coart/'  as  It  was  then  called) 
to  lame  the  bonds  ex  make  tbe  donation,  as 
the  case  might  be.  Tlie  statute  had  limited 
the  amount  of  the  Indebtedness.  It  had  al- 
so fixed  a  limit  to  tbe  tax  to  be  levied,  and 
had  provided  for  the  levy  of  a  tax  to  pay  the 
annual  taiterest  and  Installments  upon  the 
bonds.  Under  such  circumstances,  It  Is  im- 
reasonable  to  presume  that  the  legislature  In- 
tended to  make  the  validity  of  tbe  bonds  de- 
pendent upon  tbe  sufficiency  of  the  tax  levied 
tor  the  payment  of  tbe  annual  Intwest  and 
Installments,  or.  In  other  words,  to  provide 
that  m  caas  the  court  should,  either  Inten- 
tionally or  tiirough  error  of  judgment,  make 
an  Insufilclent  levy*  the  bonds  should  be  ab- 
solutely void.  It  Is  true  that  tbe  words,  'no 
snch  bonds  shall  be  Issued,  uatll  tbe  court 
shall  have  first  levied  an  annual  tax,'  etc., 
make  It  tbe  Imperative  duty  of  tbe  court  to 
levy  what  they  shouU  deem  a  tax  sufllcient 
In  anoonni  for  the  purpose.  They  are  words 
of  command,  and,  in  a  sense,  mandatory- 
Bnt  thev  are  not  necessarily  mandatoiry  In 
tbe  amse  that  tbe  bonds  should  be  void  In 
Qie  event  the  tax.  for  any  naaan.  should  not 
be  sufficient."  Tbe  above  reasoning  does  not 
stick  In  the  sufHclency  of  a  levy,  but  extends 
to  tin  conclusion  that  tbe  bonds  would  not 
liaTe  been  Invand  If  the  connty  court  bad  In 
tact  Issued  them  witiiout  having  flrvt  levied 
any  tax  at  all.  Tlw  language  quoted  fnxn 
tbe  act  Is  mandatory.  In  the  sense  that  It 
wan  the  Impeiatlve  duty  of  the  conrt  to  levy 
tbe  tax  before  tbe  bonds  should  be  Issued, 
but  not  In  a  sense  to  render  the  bonds  In- 
valid which  It  was  the  hnperatlve  duty  of  the 
GOtirt  to  Issue.  Of  course,  we  are  aware  that 
this  conclusion  Is  the  reverse  of  that  reached 
by  this  court  In  aiorriU  v.  Smith  Co.,  88  8. 
W.  907,  and  that  the  decision  of  the  supreme 
court  in  reversli^  the  Judgment  of  this  court 
In  that  case  did  so  upon  facts  that  showed  an 
attenqited  compliance  with  tbe  law  \)y  the 
levy  of  a  tax  that  was  Insufllclenit  in  amount 
But  we  do  not  see  how  the  construction 
placed  1^  us  on  tbe  decision  can  be  avi^ded, 
and  this  court  should,  in  tbe  discharge  of  its 
duty  to  fOUow  tbe  decisions  of  the  supreme 
court,  do  so  ungrudgingly. 

The  remaining  assignments  of  error  we  shall 
notice  more  briefly.  The  decision  of  tbe  su- 
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preme  court  In  the  Morrill  Oaae  disposes  of  tbe 
question  of  limitation  as  to  Installments  due  for 
moretbanfouryearswhentbe  suit  wssbrougfat 
Tills  holding  is  In  deference  to  what  we  believe 
to  have  been  tbe  decision  of  tbe  supreme  conrt 
in  tbe  Morrill  Case.  The  evidence  shows  that 
the  officers  of  the  city  took  up  the  coupons  In 
collecting  the  taxes,  and  received  credit  for 
them  with  the  comptroller  in  settling  with  him 
upon  the  delivery  of  them,  iastead  of  the  mon- 
ey, and  that  under  the  direction  of  tbe  board 
ot  aldermen  the  dty  collector  of  taxes  paid  the 
bonds  that  were  taken  up  by  the  city,  and  that 
the  comptroller  allowed  credit  thorefor  In  set- 
tlement with  the  collector.  Tbe  money  cred- 
ited upon  tbe  tax  levy  was  not  In  fact  paid  to 
tbe  comptroller,  but  the  action  oi  the  several 
boards  of  aldermen  and  tax  collectors  was.  In 
effect,  imder  his  direction,  as  appeared  from  a 
long  course  a£  dealing  In  the  matter.  So  It 
must  be  hdd  that  the  money  was  collected  and 
paid  to  tbe  comptroller,  and  misapplied  by  tbat 
officer  and  tbe  iraasurw  In  tbe  redemption  of 
bonds,  instead  of  the  payment  of  2  per  cent 
InstaUmmts  tbereon,  and  (following  tbe  rule 
pr«Hnrlbed  ta  tbe  MorrlU  Case)  tbat  the  appA- 
lant  should  be  subrogated  to  a  remedy  on  the 
iMHids  talun  up  with  the  money  that  ahoold 
have  been  applied  to  the  Installments  on  his 
bonds.  No  losUllmenta  wrae  ever,  in  fact 
paid  or  draianded.  But  the  aro^Iee  says  no 
mdh  relief  Is  prayed  fOr.  The  judgment  of 
the  court  below  must  be  revosad  tor  the  rea- 
sons stated  abov^  and,  as  It  must  be  reversed, 
the  causa  will  be  remanded  to  enable  tbe  ap- 
pellant to  amend  his  pleadings  so  tbat  be  may 
recow  for  the  InstaBments  paid  to  Oie  c«np- 
(roller,  and  used  in  the  redemptl(m  of  other 
bonds.  It  is  proper,  we  think,  to  remand  the 
causey  and  give  blm  an  importunity  to  amend 
and  settle  the  entire  ctmtroveray  in  this  suitv 
although  It  might  be  that,  If  we  were  to  ren- 
der Judgment  upon  the  case  before  us,  he 
might  not  be  cut  off  from  recovering  in  an- 
other suit  As  held  In  MorrlU  v.  Smith  Co, 
there  Is  no  question  of  limitation  bi  the  caae. 

Upon  tbe  cross  aaslgnmaits  of  error,  we  bold 
tbat  tbm  was  no  such  variance  between  the 
bonds  described  In  the  petition  and  those  in- 
troduced In  evidence  as  tfionid  have  misled  or 
surprised  tbe  defendant  Whatever  variance 
there  may  have  been  was  not  fatal.  It  was 
shown  by  tbe  evidence  that  the  city  of  Tyler 
bad  a  seal,  but  mme  was  used  In  the  execu- 
tion of  tiie  bonds.  Tbe  failure  to  use  the  seal 
did  not  raider  the  bonds  invalML  It  was 
abown  that  they  were  Issued  In  obedience  to 
on  order  of  the  board  of  aldermen.  Reversed 
and  rsmanded. 

On  Motion  for  Rehearing 
(Nov.  11,  1887.) 
Afta  a  full  consideration  of  tbe  aiqpdlee's 
motkn  tor  a  rehearing,  we  have  concluded 
that  Its  plea  of  limitation  to  tbe  instaliments 
on  the  bonds  sued  on  that  accrued  more  Qian 
tour  years  befme  the  Institution  of  the  suit 
should  have  ben  sustained.   There  is  a  mark- 
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ed  distinction  between  thiB  case  and  the  Uorrlll 
G&Be  (Tex.  Sup.)  86  S.  W.  66;  Id.  (T^  OlT. 
Api^)  88  8.  W.  907,— In  the  facts  with  regard 
to  tin  payment  of  money  collected  from  the 
tax.  In  the  Morrill  Oase,  It  appear^  that  the 
money  was  collected  by  the  assessor  and  col- 
lector, and  paid  orer  to  the  comptndler,  and 
that  the  comptroller  used  It  for  the  purpose  of 
paying  np  and  retiring  certain  bonds,  Instead 
of  paying  tlie  Installments  on  all  of  them,  as 
he  abonld  hare  done;  and  for  that  reason  It 
was  held  by  the  supreme  court  that  he  was  the 
trustee  of  the  fund  for  the  bondholdo's,  and 
that  the  county  bad  discharged  the  Installmoitt 
by  the  payment  of  the  money  to  him.  In  ttiJa 
case,  as  found  by  this  court  In  its  conduskms 
of  fact,  no  mon^  vaa  erer  paid  to  tiw  cnnp- 
troller;  and  It  could  not  be  said  that  he  acted 
with  reqpect  to  it.  In  any  senae,  as  a  trustee, 
or  Invested  It,  or  caused  it  to  be  invested,  In 
Qifl  purchase  of  tbe  bonds  takm  up  by  the  a»- 
seasOT  and  coUeetor  of  the  dty  of  Tyiee,  at  ttte 
instruction  of  the  dty  coundl;  and  there  Is 
no  principle  on  which  the  money  could  be  fol- 
lowed Into  the  bonds  so  takoi  np.  Again,  we 
are  of  tbe  opinion  that,  even  If  tbe  use  of  the 
money  that  should  have  been  paid  upon  the 
InstallmaitB  could  be  followed  Into  the  bonds 
that  were  paid,  any  action  upon  them  would 
now  be  barred  by  Uie  statute  of  llmltatkms,  be- 
cause ttiey  fell  due  more  than  four  years  ago. 

In  our  omduslons  ct  fact,  the  ocfnclnalons 
with  regard  to  the  manner  of  collection  of  the 
tax,  and  the  paymnt  thereof  to  the  comptrol- 
ler, were  briefly  stated;  and,  as  they  have  been 
objected  to,  we  wHl  state  them  more  at  lengtb: 
The  evidence  shows  that  tbe  money  collected 
on  tlie  tax  for  payment  to  the  comptroller  as 
a  fund  to  meet  ttie  Interest  coupons  and  2  per 
cent  annual  installments  upon  the  bonds  was 
dUbnraed  by  the  dty  assessor  and  odlecttff  of 
tana  undn  tbe  direction  of  tlie  dty  council. 
He  collected  the  money,  and  paid  the  coupons 
as  fbef  matured.  In  accordance  wlfli  tbe  In- 
BtmctlonB  of  lliat  body.  From  ttane  to  time, 
when  there  would  be  a  sniiflus  of  tbe  bond-tax 
fimd  on  hand,  the  dty  council  would,  by  an 
order  entered  on  Its  mlnutea,  direct  an  adver- 
tisement to  be  made  for  offers  to  seU  bonds  to 
the  city,  and,  after  tbe  offers  were  in,  would 
accept  tbe  lowest,  to  the  extent  of  the  amount 
of  money  on  hand,  and  direct  the  assessor  and 
oollectOT  to  pay  the  mowgr  and  take  them  up. 
They  were  Hun  paid  by  the  assessor  and  cot- 
lector  with  the  money  in  his  hands.  All  bonds 
and  coupons,  when  paid,  were  canceled  by 
Um;  and  all  mon^  arldng  tasa  the  bond 
tax,  and  collected  bim  was  retained  by  him 
in  his  own  hands.  It  was  never  paid  over  by 
him  to  either  the  city  treasurer  or  to  the  comp- 
tndler  or  treasurer  of  the  state.  In  making 
his  settlements  with  the  comptroUer,  Instead  of 
paying  the  money  to  him  the  assessor  and  col- 
lector presented  or  sent  to  that  officer  the  can- 
celed coupons  and  bonds,  and  obtained  credit 
therefor  on  bis  tax  account  Tbey  were  aft^ 
wards  returned  and  destroyed.  These  condn- 
sioDS  are  reached  from  the  testimony  of  the 


witnesses  Jess  up  and  Duke,  tbe  proceedings 
of  tbe  dty  eomidl,  and  the  statement  fnm  the 
comptroiler'a  books.  While  JTessiQ  and  Daks 
were  not  in  office  mote  than  about  seven  yean 
of  the  polod  embracing  these  transactions,  yet 
Oie  items  of  the  statement  of  tbe  oomptnUer 
are  consistent  with  the  course  of  the  transac- 
tion shown  by  the  witnesses,  and  the  minutes 
of  the  council  show  the  manner  In  vhldi 
the  bonds  were  taken  up.  Tbe  bonds  sued  np^ 
on  matured  on  the  SOOt  day  at  April,  ISU^L 
This  salt  was  instituted  on  December  81. 1896. 
Consequently  18  of  the  InstaBmento  due  on 
said  bonds  were  barred  by  statnte  of  Umitar 
tions  when  the  suit  was  filed.  The  motion  tor 
a  rehearing  will  be  granted,  and  ttie  plea  of 
limitation  to  tliese  installments  will  be  sostain- 
ed,  and  Judgrment  here  rendoed  in  favor  of  the 
antdlant!  for  tbe  amount  of  the  bonds  sued 
on,  less  86  per  omt  thereof,  together  with  tbe 
Interest  thereon  at  Oie  rate  of  8  per  cent  per 
annum  from  tbe  1st  day  of  January,  1898. 


OIIiMER  V.  WmSLR  et  aLi 
(Court  of  Civil  Appeals  of  Texas.  Dec  16^ 
1897.) 

MacHAirio^s    Lisir  —  Bi'bco!ttr*oto»  —  Fii.i]itt 
NoTiCB— Rblubb  of  Hohbstud — COH- 
STKUCTioN  or  Statutbs. 

1.  A  BUbcontractor  cannot  hold  tlie  owner  of 
property  perBon&Uy  liable  for  material  famish- 
ed If  the  owner  has  paid  tbe  contractor  to  wbom 
the  material  was  sold  and  delivered,  when  be 
has  not  complied  with  the  provMona  of  Bev.  St 
1895,  art  3^  by  filing  an  itemised  account  of 
his  claim  with  the  county  clerk. 

2.  Rer.  St  1890,  art  8296,  requires  the  filioc 
of  an  Itemized  acconnt  of  claim  with  the  coastr 
clerk  within  90  days  after  the  debt  has  accrued. 
Artlde  SSOi  requires  that  there  be  a  written 
contract  l>etween  the  one  fnmislUnac  the  nute- 
rial  and  die  property  holder  and  wife  before  a 
mechanic's  lien  can  attach  to  a  homestead. 
Held,  that  these  articles  must  be  construed  to- 
gether, and  that  a  subcontractor  could  acquire 
no  lien  on  a  homestead,  unless  he  had  complied 
with  artide  8296,  notwithstandtog  the  foet  that 
the  contractor  had  a  written  leleaae  of  tiie 
homestead,  under  arttde  3801. 

Appeal  from  district  court,  Ylctorta  coun- 
ty; &  r.  Orima,  Judge. 

Action  by  A.  Gilmer  agalnrt  W.  C.  Wdls. 
A.  8.  Thurmond,  and  others  to  recover  for 
material  furnished  for  a  house,  and  to  have 
the  claim  dedftred  a  lien.  From  a  Jodgmrat, 
as  to  Thurmond,  for  defendant,  plaintiff  aii- 
peals.  Affirmed. 

A.  B.  &  W.  M.  Peticolos.  for  appeUant 
Proctors  and  A.  S.  Thurmond,  for  appellees. 

PLEASANTS,  J.  Tbe  appellant  Instituted 
this  suit  for  the  recovery  of  $735.42,  tbe 
value  of  luml>er  furnished  by  him  In  tbe  con- 
struction of  a  dwelling  built  by  appellee 
Wells,  under  a  contract  between  bim  and 
the  appellees  Thurmond  and  wife,  upon  their 
homestead.  The  plnlntlfT  prayed  Judgment 
against  Wells  and  against  tbe  appellee  A.  & 


1  Writ  of  error  denied  hy  Mopremv  cfMut. 
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Ttannnond,  ud  for  a  dmne  declarbiff  ud 
foreclosing  a  matoial  man*!  lien  upon  the 
bomestead  of  TbarmozMl  and  wife.  The 
petition  alleged  that  a  contact  was  made 
between  Wells  and  the  appdiees  Thurmond 
and  wife  fbr  the  erection  of  a  dwelling 
bonse^  to  be  occnpled  hj  ttiem,  when  complex 
ed,  as  tta^  residence,  said  building  to  be 
erected  upon  the  lot  which  Tliiirmond  and 
his  wife  thm  occnpled  as  their  homestead; 
and  that  said  contract  proTlded,  among  oUker 
tUngH,  that  a  certain  portion  of  the  price  of 
the  bonding  was  to  be  paid  In  cash,  and  that 
GO  per  centum  of  the  cost  of  all  material  was 
to  be  paid  In  cash  at  the  end  of  each  month; 
that  the  total  amount  due  idiUntlff  was  VTSl.- 
42,  with  Interest,  and  that  f468JI9  of  this 
amount  should  hare  been  paid  to  plaintiff  ac- 
cording to  the  terms  of  the  contract,  but  that 
the  same  had  1>een  paid       Thurmond  to 
WeDa,  and  not  to  ^alntlfl.    The  petltloii 
further  arerred  that  the  lumber  wah  sold  to 
Wella  and  Thurmond,  and  that  at  the  end 
of  each  month  an  itemised  account  of  the 
lumber  dellrered  to  Wells  for  the  building 
wss  presented  to  Thurmond  1^  plaintiff's 
Mient;  and  It  was  further  alleged  that  the 
contract  between  Thurmond  and  wife  and 
WeOm  expressly  gave  a  lien  to  Wells  upon 
the  bomestead,  and  that  said  contract  was 
duly  recorded;  and  the  plaintiff  prayed.  In 
altematlTO,  that  If  the  court  should  hold 
that  he  was  not  entitled  to  recoro  of  Thur- 
mond mere  ttian  the  sums  which,  imder  the 
terms  of  the  contract,  should  have  been  paid 
blm  at  the  expiration  of  each  month  ta 
which  the  lumber  was  delivered  to  Wells, 
he  bare  Judgment  against  Thurmond  for  this 
amoniit,  and  that  said  judgment  be  decreed 
a  lien  on  the  homestead  of  Thurmmd  and 
wife.    The  plaintiff  averred*  also,  that,  at 
the  time  of  Uie  execution  of  tb»  contract  be- 
tween Thurmond  and  wife  and  Wells,  the 
latter  eKecnted  a  bond  psyable  to  Thurmond 
In  the  sum  of  12.000,  conditioned  that  he 
should  build  the  house  contracted  for  In  ac- 
cordance with  the  terms  and  speciflc&tions 
of  contract;  and  that  be  wonM  i»y  off  all 
material  men  and  all  medianlcs  and  labor- 
en  f  nmlBlilng  material  and  performing  work 
or  labor  in  the  constmctlon  of  the  house; 
and  that  the  appellees  Welsenger.  Heath, 
Letiactaner,  and  Keeran  were  the  sureties 
of  the  said  Wells  upon  ssid  bond,  and  the 
bond  was  made  a  part  of  the  petition;  and 
plalntlfl  prayed  Judgment  against  the  said 
sureties  for  the  full  amount  which  might  be 
adjudged  to  be  due  plaintiff.   The  defend- 
ants Welsenger,  Keeran.  and  Leusctaner, 
sureties  on  the  bond  given  by  Wells  to  Thw 
moud.  answered  by  special  demurrers,  and 
among  these  are  the  following:   First,  that 
the  liond  and  contract  sued  on  created  no 
beneficial  intnest  In  favor  of  plaintiff;  and, 
Bocond,  that  the  petition  was  insufllclent,  In- 
.Hsmuch  a»  it  conuilued  no  averment  that 
plaintiff  cauaed  to  be  Hied  in  the  county 
clerk's  ofttce,  and  recorded  In  a  book  there 


kept  for  that  purpose,  an  Itemised  account 
of  hla  claim.  Thurmond  and  wife  answered 
by  adopting  all  of  the  excepttons  of  tte  suiO' 
ties  save  OiB  first  above  given,  and  by  gm- 
eral  denial  The  exceptions  of  the  sureties 
were  sustained,  as  was  also  the  exception  of 
Thurmond  that  the  petition  was  bad  because 
It  did  not  riiow  that  the  dalm  of  plaintiff 
was  recorded  in  the  county  clerk's  office,  as 
by  law  required,  to  all  of  which  the  plain- 
tiff excepted,  and,  be  declining  to  amend, 
the  suretlea  on  the  bond  were  dismissed,' 
and  Uie  cause  was  tried  upon  the  facts  be- 
tween plaintiff  and  Thurmond  and  wife  and 
defendant  Wells,  by  the  Judge  without  a 
Jury,  and  Judgmrat  was  rendered  for  plain- 
tiff for  the  full  amount  of  his  dalm  agaliut 
Wells,  but  Judgment  was  refused  the  plain- 
tiff against  Thurmond  and  the  sureties  of 
Wells,  and  hla  dalm  of  lien  ujxm  the  prop- 
erty was  denied  him,  and  be  appealed  fronk 
the  judgment  to  tills  court.  The  record  does* 
not  disclose  whether  the  contract  between. 
Thurmond  and  wife  was  or  was  not  reowd- 
ed,  but  it  matters  not  which  may  be  ttie* 
(hct,  from  the  vfew  we  take  (tf  the  case;: 
and  we  will  assume.  In  accordance  with  the 
contention  of  the  api»elluit,  that  the  contract 
was  duly  recorded  In  tiie  county  clerk's  of- 
fice. The  fact  la  that  tills  contract  was  one' 
I  between  Thurmond  and  wife  and  the  cm- 
tractor  Wells  alone.  It  gave  by  e^r^- 
sUpulatlon  a  lien  In  favor  of  Wells  upon  the- 
homestead,  and  Wells  contracted  for  the- 
constructlon  of  the  building  and  for  f umiri^ 
lag  the  necenary  materials;  and  It  appears- 
tnm  the  uncontradicted  testimony  of  plain- 
tiff's business  man,  Heath,  who  testified  for 
the  plaintiff,  that  he  furnished  l%urm<mA 
■With  an  Itemised  statnnent  each  month  of 
all  the  lumber  dellvOTed  during  the  montb 
to  Wdls;  that  none  of  the  lumber  waa  soId> 
to  ninrmond,  but  that  It  waa  contracted  for 
by  Wella,  and  delivered  to  him;  and  It  la- 
conceded  that  the  plaintiff  did  not  record  hia- 
clalm  In  the  county  clerk'a  o^ce  In  accord- 
ance with  tile  provlslona  of  artlde  8296,  Rev„ 
St  tSOS.  It  Is  further  conceded  that  Thor^ 
moi^  had  paid  the  entire  price  of  the  im> 
provemento  to  Wells.  Under  these  facts,  we- 
are  of  opinion  tiiat  Thurmond  was  not  per- 
sonally  liable  to  the  plaintiff  for  the  lumber, 
and  that  plaintiff  acquired  no  lien  on  the- 
pn^ierty.  Appellant's  contention  that  ar^ 
tide  3304,  Id.,  fixes  the  lien  claimed  by 
plaintiff,  Is  not  tenable.  These  two  artidea 
must  be  construed  together,  to  determine- 
the  righto  and  the  liberties  of  the  owners  of 
a  homestead,  and  those  furnishing  materialr 
for  the  construction  of  iroproTements  there- 
on. The  first  article  (3290)  expressly  re- 
quires, In  order  to  fix  and  secure  a  lien  ii» 
favor  of  those  who  may  furnish  material 
to  a  contractor  or  subcontractor  of  a  build- 
ing, that  they  shall  furnish  an  Itemised  ac- 
count, to  the  owner  of  the  property,  of  the- 
material  as  the  same  Is  ddlvered,  aud  shall 
show  to  the  owner  tim  amount  doe  and  un- 
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paid,  and  Bhall,  wltUn  00  dars  after  the  In- 
defatedncBB  shall  have  accrued,  ffle.  In  the 
county  clerk's  office  of  the  coQBt7  In  nrhlcb 
the  properly  la  sltnated,  an  ItemlKd  account 
of  his  dalm.  Article  33M  declaxea  that 
when  material  Is  furnished  upon  a  home- 
stead. If  lite  owner  thereof  la  a  married  man, 
to  fix  and  secure  a  lien  upon  the  same  It 
shall  be  necessary  tot  those  furnishing  the 
material,  before  doing  so,  to  enter  Into  a 
written  contract  with  the  owner  and  his 
wlfe^  and  which  mnst  be  jnivlly  acknowledg* 
-ed  by  the  wife  as  Is  required  In  the  sale  of 
a  homestead,  and  the  same  shall  be  recorded 
In  the  county  of  the  homestead;  provided 
that  when  such  contract  Is  made  between 
the  husband  and  the  wife  and  the  contractor 
-or  buflder,  and  Is  recorded  as  heretofore  pro- 
Tided,  the  same  shall  Inure  to  the  bmeflt  of 
all  who  may  fumldi  material  to  such  con- 
tractor or  builder.  From  these  articles  we 
think  It  la  evident  that  there  can  be  no  lien 
acquired  upon  a  homestead  by  a  material 
man  who  fDmlshes  material,  not  to  the  own- 
ers of  the  property,  but  to  the  builder  who 
has  contracted  with  the  owners,  unless  Buch 
-material  man  has  compiled  with  the  pro- 
Tislons  of  article  3296.  The  decisions  relied 
•on  by  appellant  do  not,  in  our  judgment, 
hold  the  law  to  be  as  he  contends.  Those 
decisions  do  announce  that  the  constitution 
gives  the  lien  to  material  men  Independent 
of  the  provisions  of  the  statute;  but  we  un- 
derstand this  to  mean  that  the  constitution 
gives  a  lien  when  the  contract  has  been 
made  with  the  owner  of  the  property  by  the 
party  asserting  the  Hen.  If  that  contract 
be  not  with  the  owner,  but  with  one  who 
has  contracted  with  blm,  then  the  material 
man  can  only  acquire  a  lien  by  a  compliance, 
with  the  provisions  of  the  statute.  The 
owners  of  a  homestead,  by  entering  Into  a 
contract  for  materials  for  Improvements  up- 
on their  homestead,  put  the  provision  of  the 
constlttitlon  Into  operation,  and  give  a  lien 
to  the  material  man  when  he  furnishes  the 
material,  without  the  aid  of  the  statute;  so 
that,  as  between  the  parties  to  tliat  contract, 
It  Is  not  at  all  necessary  that  It  should  be 
recorded.  To  this  extent  do  the  recent  de- 
cisions of  our  supreme  court  go,  as  we  un- 
derstand tbem,  but  no  further.  Under  for- 
mer decisions,  we  had  conceived  the  law  to 
be  that,  without  a  compliance  with  the  pro- 
visions of  the  statute,  not  even  those  who 
entered  Into  contract  with  the  owner  could 
secure  and  fix  a  Hen.  unless  the  contract 
expressly  gave  one,  without  complying  with 
the  requirements  of  the  statute.  In  other 
words,  we  had  not  conceived  those  proris- 
lons  of  the  constitution  to  be  aelf-executlng. 
It  surely  was  not  the  Intention  of  the  fram- 
'  era  of  the  constitution  to  give  a  lien  upon  a. 
homestead  to  all  who,  wttlioot  contract  with 
the  owner,  ml^t  furnish  material  or  labor 
for  making  Improvements  upon  the  home- 
stead, without,  at  the  some  time,  providing 
safeguards  for  the  owna  9t  tbt  i»op«t]r 


a^hist  the  fruid  or  acllnquency  of  the  party 
with  whom  be  contracted  for  the  Improve- 
ments. These  safeguards  are  provided  la 
articles  3298  and  3301  and  other  articles  of 
this  chapter  of  the  Revised  Statutes  of  1£K& 
A  cardinal  canon  for  construing  statute  law 
requires  that  elfect  be  given  to  each  section 
of  the  statute.  Article  S206,  by  Its  language^ 
makes  Its  proTlslons  applicable  to  all  Im* 
proTements  made  upon  land,  whether  the 
land  be  a  homestead  or  not  Article  3301 
applies  to  improvements  made  upon  home- 
stead of  husband  and  wife  only,  and  Its  pur- 
pose Is  manifestly  the  protection  of  the  wife 
against  the  fraud  or  the  Improvidence  of  the 
husband.  Now,  If  we  Interpret  the  words 
of  the  proviso  In  this  article  as  Intended  to 
relieve  the  material  man  from  the  necessity 
of  contracting  with  the  owners  of  the  home- 
stead in  order  to  secure  the  U«i  upon  the 
property,  when  the  contract  required  In 
that  article  has  been  made  by  the  builder 
with  the  owners,  and  duly  recorded,  and  to 
allow  him  (the  material  man)  to  secure  and 
fix  his  lien  for  the  lumber  furnished  the 
builder,  by  complying  with  the  provisions 
of  article  3200.  we  give  full  force  and  effect 
to  each  of  these  two  articles;  bnt  if  we 
Interpret  the  words  of  the  proviso,  as  ai^l- 
lant  Insists  that  we  should  do,  to  mean  that 
the  material  man,  by  virtue  of  the  wrlttra 
contract  between  the  builder  and  the  own- 
ers of  the  property.  Is  placed  In  the  same 
relation  to  the  latter  as  the  builder  sustains, 
and  that  he  Is  relieved  from  obserring  the 
provisions  of  article  S296.  we  render  nuga- 
tory those  articles  as  appllcaUe  to  home- 
stead improvements,  and  we  disclose  this 
anomaly  In  the  law:  that,  while  it  protects 
the  wife  from  Injury  by  her  hnsband.  It 
leaves  -both  her  and  him  at  the  mercy  of 
the  contractor  or  builder  and  those  with 
whom  he  may  contract,  and  denies  to  the 
owners  of  homestead  property  those  safe* 
guards  which  are  thrown  around  the  own- 
ers of  property  not  homestead.  Bncti  an 
Interpretation  of  the  proviso  of  artlde  3304 
Involves  a  statutory  incongruity  repngnant 
to  the  judicial  mind,  and  one  which  should 
not  be  Imputed  to  the  legislature.  We  na- 
derstand  from  his  brief  that  counsel  makes 
no  complaint  of  the  Judgment  of  the  court 
dismissing  the  defendants  Weisenger.  Keer- 
an.  Heath,  and  Lienscfaner.  and  as  what  we 
have  said  disposes,  we  think,  of  all  appel- 
lant's aaslgnmiiMits,  ttie  iudcmant  la  **««iri*' 
Alttrmed. 


TEXAS  ft  P.  BT.  CO.  r.  WATSON. 

(Courtofavd  Appeals  of  Texas;  Jmn.  8, 1S8&1 

Rkmotal  or  CAOSin. 

A  ratlrond  corpOTatton  onntnizpd  ander  the 
United  States  laws,  agaiuitt  which  suit  is 
brouKht  ID  n  Ftate  court  to  recover  ud  aiuount 
exceeJiiis  $2,000.  is  untitled  to  a  remnval  of  th?" 
cniise  to  the  proper  federal  rourt.  on  the  jntrand 
that  the  *^t  arises  under  the  lawa  oC  tfaa  Ua^ 
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ed  States,**  where  idaintflf  a  petition  shows  tiiat 
■be  is  a  resident  of  the  state,  and  defendant's 
federal  character  is  set  forth  in  its  petition  for 

removal. 

Appeal  from  district  court,  Bowie  coontr; 
J.  M.  Talbot,  Judge. 

Suit  by  FaoQie  E.  Watson  against  the  Texas 
&  Pacific  Railway  Company  to  recover  for  per- 
sooal  Injuries.  From  a  Judgment  for  jdAlotUf, 
defendant  appeals.  Reversed. 

W.  F.  ArmlHtwirt,  tut  mnnUant  Hudgiu  ft 
Estes,  for  appellee. 

TARLTOM,  a  J.  The  pnper  solvtkm  of 
the  question  pceeented  by  this  record  ae  to  the 
sKKUant's  right  to  a  remonl  of  the  case  from 
the  district  court  of  Bowie  eonnly  to  the  proper 
federal  court  Is,  hi  our  OE^nloit  fatal  to  the 
i^pellee'a  caoae  in  ttiia  ooort  The  suit  was 
originally  Instituted  on  January  SO.  1896,  In 
the  district  court  of  Bowie  oonnty,  bir  the  ap- 
pellee against  the  i^tpellant,  to  recover  dam- 
ages in  the  sum  of  $1,889.50;  <»i  account  of 
personal  injurlee  anstataied  1^  her.  In  her 
original  petition  she  alleges  that  she  realdee  In 
Bowie  ooDnty»Tez.,and  that  the  defendant  la  a 
raUwoy  corporation  chartered  by  an  act  of  con- 
greea  of  tlie  United  States  of  Am«lca.  On  Oc- 
tober 18,  1806,  the  plain  tiff  filed  her  amended 
original  petlOon,  eeefclng  a  recoTery  in  dam- 
ages In  the  Bum  of  910,00a  In  the  latter  pe- 
tition she  i^rasents  her  realdeiiee  as  In  Bowto 
county,  Tex.,  and  aUeges  that  "defendant  is  a 
railway  corpcvatloa.  duly  incorporated,  wbldi 
owns  and  opemtee  a  line  of  railway  In  and 
through  Bowie  eounty.  Tex.,  with  an  office  and 
agent  In  said  county  and  state."  Thereafter, 
oa  Octobo-  15,  ISM,  the  defatOant  filed  Ita 
petition  and  bond  tot  removal  from  the  state 
court  to  Q>e  proper  federal  court  The  bond 
was  apiHQved  as  snfflclent,  but  the  petition  was 
rejected  by  the  court,  to  which  action  the  de- 
fendant duly  excepted.  The  potion  for  re- 
moval, promptly  filed,  showing  the  matter  in 
dispute  to  exceed  the  value  of  $2,000,  exclu- 
sive of  Intoiest  and  costs,  alleges  that  the 
Texas  ft  Pacific  Railway  Oonqmny  was  and 
Is  a  coiporation  duly  organised  and  existing 
under  and  1^  virtue  <tf  the  laws  of  the  United 
States,  to  wit,  an  act  to  Ineotporate  the  Tnaa 
ft  Pacific  Railroad  Company,  and  to  aid  in  the 
constractkn  of  Its  road,  and  for  other  pur- 
poses, approved  March  3, 1871,  and  acts  emend- 
atory  thereof  and  supplemental  thereto,  Includ- 
ing an  act  approved  May  2,  1872,  whereby, 
among  fither  things,  the  name,  style,  and  title 
of  said  Texas  ft  Pacific  Ralhnad  Company  was 
cbnnged  to  the  Texas  ft  Pacific  Railway  Com- 
pany, and  that  this  suit  arises  under  the  laws 
of  the  United  States  constituting  the  charter  of 
the  defendant,  and  under  which  It  was  Incor^ 
po rated,  and  that  It  Is  a  suit  arlshig  under  the 
lan-s  of  the  United  States,  of  which  the  cir- 
cuit court  of  the  United  States  for  the  Bostem 
district  of  T«ua  Is  given  Jurisdiction  by  act 
of  congress  aiV)roved  March  3,  1887,  amending 
the  act  of  eoDgresa  approved  March  3,  187S, 
mtlUed  "An  act  to  determlae  the  jurisdiction 


of  the  dreidt  oonns  ot  Ibe  United  Btates,  to 
regulate  the  remonl  of  causes  fkom  the  state 
courts,  and  for  other  purposes."  It  is  moiil- 
ftst  to  us  that  the  dedshm  In  the  case  of  Ball- 
way  Co.  T.  Cody,  168  U.  8.  «06v  17  Sup.  CL 
703,  is  dedsive  in  tanr  of  the  sroellant  of 
the  question  presented  by  Its  assignment 
error  to  the  action  of  the  court  In  refusing  the 
petition  of  removsL  Tbe  resldaice  of  the 
idalntlff  in  the  state  of  Texas  appears  from  the 
face  of  her  petition,  and  the  federal  character 
of  the  defttidaiU  oorporation  Is  manifest  from 
its  petition  tot  renoval.  and  Is,  indeed,  the 
subject  of  judicial  oognlsaaea  The  eupieme 
court  of  the  United  States  in  Oie  Cody  Case, 
adverting  to  the  opinion  of  that  court  in  Bail- 
way  CD.  V.  Myer^  115  U.  S.  1.  6  Bup.  Ct  1113, 
wlierotn  it  was  held  that  suite  against  corpo- 
rations created  by  act  of  congress  are  to  be 
r^;arded  as  suite  "arising  nadet  the  laws  of 
the  United  Btetes."  holds  that  to  such  cenwn- 
ttons  "the  principle  applicable  to  diverse  eiti- 
xensh^  may  reasonably  he  apidled."  From 
this  It  follows  Irreslsttbly,  as  we  think,  that 
the  defendant's  petition  for  removal  Shows 
tiiat  this  suit  is  one  arising  under  tbo  laws 
of  the  United  Stetes;  that  It  is  analogmu  to 
one  in  which  Hie  nde  of  Averse  dtlnenshtp  ob- 
tobis;  and  that  the  r^t  of  removal  extste. 
Wlthoot  elaborate  dlseosrion  of  the  questions- 
Tendered  unaoeeeoary,  as  we  think,  by  the 
Oody  dedshnv-we  are  constnUned  to  hold  that 
ttw  district  court  of  Bowie  eounty  erred  to 
overruling  the  application  to  remove  to  the 
proper  federal  fomm,  and  we  therefore  re- 
verse the  Ju^ment,  and  remand  the  cause, 
with  dhreetlon  tiiat  the  eonrt  enter  the  pmver 
unler  of  removal.  Bo  ordered. 


SOUTHERN  PAO.  00.  v.  BKDDINO  et  aL* 

<Oburt  of  Civil  Apiteds  of  Texas.  Dee.  16. 
1807.) 

IXTRRSTATS    CoMmitOB    LAW— BumfSKT  ntOH 
FOasiOK  Poirr— Batbs— STORAOE—BomDCii 
ov  Pftoor— AuioNMSKT  or  Ekboh. 

1.  A  contract  tor  shipment  of  Koods  from  a 
foreign  port  to  an  Inland  point  in  the  United 
States  for  a  through  rate  does  not  necessarily 
violate  the  interstate  commerce  Inw,  though  the 
proportion  of  the  through  rate  allowed  for  the 
carriage  from  the  port  of  entry  to  the  destioa- 
tioD  is  less  than  the  rate  scheduled  tor  fii^ht 
ori;:innting  at  such  port  and  carried  to  such 
destination. 

2.  A  carrier  dcriring  to  avoid  ite  contrset  of 
carrififre  on  the  ffronnd  that  It  contravenes  tlie 
interstate  commerce  law  must  show,  not  merely 
that  It  may  hnre  been  unlawful,  but  Uiat  It  was 
necesftnrity  so. 

8.  Where  platotltTs  claim  consists  of  various 
items,  and  the  judgment  is  for  leas  than  the 
amount  sued  for,  but  it  does  not  appear  what 
Items  were  allowed  and  what  disnllowed,  an 
flSKffrnment  that  the  damaare  sustained  by  plain- 
tiff docs  not  equal  the  amount  of  the  judgment 
is  too  f^eneral. 

4.  Detention  of  goods  by  a  carrier  t>eiDK 
wrouprful,  it  has  no  valid  claim  for  sturngt?. 


^  Writ  of  error  denied  by  supreme  court. 
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Ap(>eal  from  district  court,  GalTeaton  coun- 
ty; W.  H.  Stewart,  Judge. 

Action  by  E.  Redding  &  Son  against  Uie 
Southern  Pacific  ComgMny  and  another.  Judg- 
■ment  for  plaintiffs.  Said  Southern  Pacific 
Company  appeals.  Affirmed. 

Hott  ft  Armstroiig.  for  appellant  Joa^h 
EL  WUson,  for  app^ees. 

WIUJAMS,  J.  This  action  waa  brought 
by  appellees  against  appellant,  the  Southern 
Pacific  Company,  and  the  Gulf,  Colorado  & 
Santa  F6  Railway  Company,  to  recover  dam- 
ages for  the  detention  and  conTersIon  of 
j;oodB  belonging  to  ap[>ellees.  The  facts,  as 
stated  In  the  petition  and  shown  by  the  erl- 
dence,  were  that  appellees  made  a  contract 
with  the  Southern  Pacific  Company  and  the 
West  India  ft  Pacific  Steamship  Company 
toT  the  shipment  of  150  boxes  of  tin  plates 
from  Swansea,  Wales,  to  Oalreston,  for  a 
-through  rate  of  freight  of  30  shillings  per  ton. 
The  evidence  satisfactorily  shows  that  the 
^uthern  Pacific  Company  contracted  for  the 
■carriage  of  the  freight  from  Swansea  to  Oal- 
veston  at  that  rate.  A  bill  of  lading  was  Is- 
sued and  signed  by  agents  of  the  steamship 
■company,  which  stipulated  for  the  carriage  of 
the  goods  from  Swansea  to  New  Orleans  by 
steamship,  and  from  New  Orleans  to  Galves- 
ton by  railroad  or  other  conveyance.  The 
only  freight  rate  stated  In  the  bill  of  lading 
was  the  through  rate  of  30  shillings  per  ton, 
and  the  bill  of  lading  stipulated  that  the  re- 
ceiving parties  named  were  severally,  but  not 
Jointly,  bound.  It  waa  agreed  between  the 
two  companies  that  the  charge  for  the  ocean 
transportation  should  be  10  shillings  per  ton, 
and  the  remainder  (20  shillings  per  ton)  was 
to  be  the  charge  of  the  railroad  companies. 
The  goods  were  shipped  by  steamship  to  New 
Orleans,  but  only  149  boxes  were  there  deliv- 
ered to  the  Southern  Paclflc  Company.  That 
company  paid  to  the  steamship  company  the 
charges  upon  the  tin,  Including  the  portion  of 
the  freight  due  for  ocean  transportation  oT 
160  twxes.  The  149  boxes  were  forwarded 
by  the  Southern  Paclflc  Company  to  Galves- 
ton, the  portion  of  the  carriage  from  Houston 
to  Galveston  being  effected  through  the 
agency  of  the  Gulf.  Colorado  &  Santa  F6  Rail- 
way Company.  The  latter  company,  acting 
upon  the  Instruction  of  the  Southern  Pacific 
Oonipany,  demanded  of  a{>peliees,  as  charges 
upon  the  goods,  a  sum  which  Included  33 
cents  per  hundredwdght,  as  a  charge  for  car- 
riage from  New  Orleans  to  Galveston,  and  re- 
fused to  deliver  the  goods  except  upon  condi- 
tion that  appellees  pay  such  charges.  Appel- 
lees, having  offered  to  pay  all  sums  due 
according  to  the  through  rate  stipulated  In  the 
<K}ntract  of  shipment,  end  this  being  refused, 
brought  suit  for  the  value  of  the  goods,  and 
damages  resulting  from  their  detention. 
Thereafter,  further  negotiations  ensued,  in 
which  the  Southern  Pacific  Company  made 
different  reductions  In  the  amotuit  of  Ifai  chat^ 


ges,  and  finally  offered  to  accept  the  amount 
due  according  to  the  bill  of  lading.  Appel- 
lees expressed  their  wlUtngness  to  accede  to 
this  proposition,  provided  the  costs  of  suit 
and  damages  which  had  accrued  were  paid 
by  the  Southern  Pacific  Company,  but  this 
was  not  agreed  to.  The  Southern  Pacific 
Company,  as  Its  defense,  allied  that  33  cents 
per  hundredweight  was  Its  regular  rate  for  the 
transportation  of  freight  from  New  Orleans  to 
Galveston,  regularly  scheduled  and  filed  with 
the  Interstate  conmiission,  and  puUlsbed  In 
accordance  with  the  act  of  congress  regulating 
interstate  commerce,  and  asserted  that  It  had 
not  contracted,  and  could  not  lawfully  con- 
tract, for  any  less  rate.  The  Gulf,  Colorado 
ft  Santa  Railway  Comiwny,  in  addition  to 
a  general  denial,  alleged  that  It  waa  not  a 
party  to  the  shipping  contract,  and  alleged 
that  it  had  acted  simply  as  the  agent  of  the 
Southern  Pacific  Company,  and  asked  that, 
in  case  Judgment  was  rendered  against  it.  it 
have  Judgment  for  the  like  amount  over 
against  the  Southern  Pacific  Company.  The 
sum  sued  for  by  the  plaintiffs  amounted  to 
¥1,518.06.  The  court,  trying  the  case  without 
a  jury,  rendered  Judgment  in  favor  of  plain- 
tiffs against  both  defendants  for  the  sum  of 
$1,206.82,  and  in  fiiror  of  the  Gulf,  Colorado 
&  Santa  F6  Railway  Company  agaiiut  the 
Southern  Pacific  Company  for  any  sum  which 
the  former  might  have  to  pay  upon  the  Judg- 
ment The  Southern  Pacific  Company  alone 
appeals. 

The  principal  contention  of  appellant  li  that 
the  contract  rdied  on  by  a[^llees  Is  Id  viola- 
tion of  the  act  of  congress  regulating  inter- 
state commerce.  The  schedule  filed  with  the 
Interstate  commerce  commission,  showing  the 
rates  of  charges  for  transportation  of  goods 
between  New  Orleans  and  Galveston,  is  as- 
sumed, in  the  presentation  of  that  cue,  to 
have  special  ref«%nce  to  shipments  which  at« 
merely  from  one  of  those  points  to  the  oth- 
er, and  not  to  goods  Imturted  from  abroad, 
through  the  port  of  New  Orleans,  under  a 
through  bill  of  lading,  for  carriage  from  the 
point  of  origin  to  the  final  destination.  Under 
the  decisions  of  the  supreme  court  of  the 
United  States,  the  schedule  rates  applying  to 
inland  transportation  are  not  necessarily  con- 
clusive upon  the  carrier.  In  fixing  throut:h 
rates  upon  imported  goods.  Texas  &  P.  Ry. 
Co.  V.  Interstate  Commerce  Oommlsslon,  163 
n.  S.  107,  16  Sup.  Ct.  066.  Under  that  deci- 
sion, In  determining  whether  or  not  the  rate 
for  the  carriage  of  goods  which  have  been  im- 
ported on  a  through  bill  of  lading  from  a  for- 
eign shipping  pomt,  from  the  port  of  entry  In 
the  United  States  to  the  point  of  destination, 
is  a  violation  of  the  act,  competition  in  ocean 
transportation  is  to  be  taken  into  considera- 
tion; and  the  fact  that  the  proportion  of  tbe 
through  rate  allowed  for  the  carriage  from  tbe 
port  of  entry  to  the  destination  may  I)e  less 
tlian  the  rate  scheduled  for  freight  originat- 
ing at  the  aame  place,  and  carried  to  tbe  aanw 
destination,  doec  not  neceasarlly  render  tbe 
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lesser  rate  unlawfnL    In  tbe  present  case  the 
facts  are  not  so  dereloped  as  to  force  upon 
the  court  tbe  conclusion  that  tbe  contract  in 
question  is  really  violative  of  the  interstate 
commerce  law.    CircnmstanceB  may  have  ex- 
isted to  make  it  legitimate  for  the  contracting- 
partles  to  stipulate  for  such  a  throi^h  rate. 
The  case  does  not  occupy  such  an  attitude  as 
to  require,  in  order  to  uphold  the  rights  of 
the  parties  nnder  the  contract,  an  affirmative 
flndbv      the  court  that  there  were  circum- 
stances and  conditions  which  anthorlxed  the 
contract    Appellant  entered  Into  the  con- 
tract, and,  after  Its  error  in  demanding  an  ex- 
cesdve  sum  as  the  condition  of  the  delivery 
of  the  freight  was  pointed  out,  acceded  to 
the  demand  of  appellees  for  the  rec<^ition  of 
the  contract  rate.    Never,  so  far  as  the  rec- 
ord shows,  until  after  suit  was  brought,  bad 
appellant  denied  Its  right  to  make  the  con- 
tract wbtcb  it  ]B  shown  to  have  made.  By 
making  the  contract  It  necessarily  affirmed  the 
right  to  do  so,  and  certainly,  if  it  can  release 
Itself  from  its  ondertaldng  by  proof  that  the 
contract  was  lll^al,  the  bnrdoi  is  upon  it  to 
furnish  sncb  proof,  and  to  abow,  not  simidy 
tliat  the  contract  may  have  been  unlawful, 
but  that  It  was  necessarily  so.   In  other 
words.  It  must  exclude  tbe  existence  of  any 
circumstances  or  conditions  which  would  have 
made  the  contract  Intimate.   This,  we  think, 
the  evidence  In  this  case  has  failed  to  do;  and 
this  Ttew  of  tbe  matter  makes  it  nnnecessory 
tor  us  to  determine  what  would  have  been  the 
consequence  upon  the  rights  of  the  parties, 
had  the  proof  demonstrated  that  tbe  contract 
was  unlawful.   Had  such  proof  been  fur- 
nished, the  question  would  stiU  have  remained 
whether  or  not  appellant,  having  received  ap- 
pellees' goods,  and  having  than  In  Its  pos* 
session,  could  withhold  them*  In  order  to 
force  the  pf^ment  of  a  sum  which  appellees 
liad  not  agreed  to  pay,  upon  the  ground  that 
the  contract  was  lll^L   This  question  we 
do  not  think  It  proper  to  decide,  becanse,  as 
we  have  seen,  the  evidence  does  not  render  It 
neceeaary  to  hold  that  the  contract  was  an  no- 
lawful  on&  We  think  the  court  was  correct  In 
holding  that  the  property  of  appellees  was 
wrongfully  detained,  and  that  they  were  en- 
titled to  recover  damages. 

The  assignment  of  error  which  questions 
the  finding  of  the  court  as  to  tiie  amount  of 
damages  does  not  sufficiently  present  any 
[jueatlott  fbr  our  determination.  The  plain- 
tiffs' claim  consisted  of  various  Items,  and 
there  are  no  flndlnj^  to  show  upon  what  ba- 
»l8  tbe  court  rendered  Its  judgment  The 
imonnt  allowed  is  less  than  that  sued  for,  by 
xiore  than  9900,  and  we  cannot  see  what 
.tema  were  allowed  and  what  disallowed  by 
:lie  court  In  this  state  of  tbe  case,  the  as- 
t^nment  that  the  damage  sustained  by  plain- 
ilffs  does  not  equal  tbe  amount  of  the  ]udg> 
nent  Is  too  generaL  From  tbe  holding  that 
lie  detention  of  tbe  goods  was  wrongful.  It 
'oUowB  that  the  court  did  not  err  In  refusing 
«  oUmr  the  defendants  dalm  for  storage. 


Tbe  assignment  that  the  court  did  not  allow 
defendant  for  tbe  fre^t  money  actually  due 
under  the  contract  is  not  borne  out  by  the  rec- 
ord, for  we  cannot  see  that  it  was  not  allowed. 
What  we  have  said  vlrtuaUy  disposes  of  all 
the  assignments  of  error.  Affirmed. 


PH<I1NIX  INS.  CO.  V.  8HE1ARMAN. 
(Court  of  Civil  A^eals  of  T«as.  Jan.  20, 
188a) 

constitdtiomal  l&w—  statotoat  comtbdonok 
—Laws  Aeodlatiko  Prooidorb— Pow- 
er TO  Maes  Exosptioks. 

1.  The  act  of  1897  amending  Rev.  St  1896, 
art.  1331,  so  as  to  care  formal  defects  In  special 
verdicts,  though  applying  to  appeals  pending 
when  it  was  enacted,  is  not  a  retroBpective  law, 
and  therefore  nnconstltutional,  as  It  merely  reg- 
nlates  the  conduct  of  legal  proceedings  In  the 
courts. 

2.  Where  an  act  of  1897,  passed  in  obedience 
to  a  suggestion  that  the  existing  law  relat- 
ing to  procedure  was  "technical,  arbitrary,  and 
unreasonable,  and  calcoiated  rather  to  obstrnct 
than  to  promote  the  administration  of  Justice," 
was  made  to  take  effect  immediately  after  its 
passage,  the  emergency  clause  reciting  "the  fact 
that  much  inconvenience  and  intolerable  delay 
accrue  to  litigants,  •  •  •  the  tendency  of 
which  is  to  prolong  litigation,"  etc.,  such  act 
applies  to  actions  accrued  or  pending,  as  wril 
as  to  future  actions. 

S.  In  conBtruing  an  amendment  which  pre- 
scribes a  single  rule  lor  the  disposition  of  causes 
on  appeal  or  writ  of  error,  repealing  the  previous 
law,  without  excepting  penaing  cases  from  the 
operation  of  such  repeal,  and  declaring  a  new 
rale  of  procedure,  without  providing  for  the 
continuance  of  the  old  rule  In  any  ease,  the 
courts  have  no  power  to  make  excepttona  tno*- 
in. 

On  motion  fw  r^earlng.  Denied. 
Fot  original  opinion,  see  48  8.  W.  SSOl 

8TBPHBNS,  J.  It  Is  strenuously  Insisted 
in  this  motion,  as  well  as  tat  anothra  ease  just 
suboiltted,  that  the  act  of  the  last  l^lsUttnre 
amendipg  artl(de  1381,  Rev.  St  1806,  so  is  to 
cure  formal  defects  In  qwdal  verdicts,  is  not 
applicable  to  appeals  taken  and  Judgments 
rendered  bellim  the  act  was  passed.  We 
have  thwefore  concluded  to  make  a  fuller 
statement  of  our  views  iipon  tbe  question. 

l^t  the  law,  though  In  terms  applying, 
and  Intended  by  the  legUdature  to  amdy,  to 
amteala  pending  when  It  was  enacted.  Is  not 
unconstitutional,  does  not  seem  to  be  an  open 
question  in  this  state.  At  an  early  day,  In 
the  case  ot  De  Cordova  r.  City  of  (^ve^iHi, 
4  Tex.  470;  the  question  came  Isefore  the  su- 
preme court  (upon  the  construction  of  a  pro- 
vision of  the  constitution  of  the  republic  for- 
bidding the  enactment  of  retrospective  laws) 
as  to  what,  within  the  munlug  ttf  such  pro- 
vision (which  Is  BuhetanOally  the  same  ts 
that  now  found  In  our  ctmstltutlon),  was 
a  retrospective  «  retroactive  law.  After 
reviewing  the  decisions  construing  sim- 
ilar constitutional  i^tovMmis  In  other  statoa. 
Chief  Justice  Hempblll  thus  states  the  cw- 
cluslon  of  the  court:  "^e  cases  to  whtch  ref- 
erence has  been  made,  and  tbe  opinions  of 
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tbe  conrti  tn  eq^onodlne  this  ooostltatloDal 

Inhibition,  wlli  aerre  to  lUiwUiite  the  iuten- 
tiim  of  the  convention  In  imposing  the  restrlc* 
tlon.  Laws  are  deemed  retroapectiTe^  and 
within  the  constitutional  prohlUtion,  which 
h7  retrospective  o!)eratlon  destroy  or  Impali' 
vested  rights,  or  rights  to  do  certain  actions 
or  possess  certain  things  according  to  the  law 
of  the  land;  but  laws  which  affect  the  rem- 
edy, merely,  are  not  within  the  scope  of  the  In- 
hibition, unless  the  remedy  be  taken  away 
altogether,  or  Incumbered  with  conditions  that 
would  render  It  useless  or  impracticaUe  ta 
pursue  it.  Or  If  the  provisions  regulating  the 
remedy  be  so  unreasonable  as  to  amount  to 
a  denial  of  right  (as,  fw  instance,  If  a  statute 
of  limitations  applied  to  existing  causes  barred 
already,  or  did  not  afford  a  reasonable  pe> 
Hod  for  their  prosecntlou),  or  U  an  attempt 
were  made  by  law,  either  by  implication  or 
ejqtressly,  to  re^ve  causes  of  action  already 
barred,  such  legislation  would  be  retrospec- 
tlve,  within  the  Intent  of  the  prohlUtlon,  and 
would  therefore  be  wholly  Inoperative  There 
cannot,  In  the  nature  of  things,  be  a  vested 
right  to  a  remedy  which  aslsted  at  the  date 
of  the  contract;  <x.  In  other  words,  the  mode, 
tbnea,  and  manner  of  prosecuting  suits  must 
be  left  to  the  regulation  of  the  leglBletlTe  au- 
thority." This  decision  Is  In  Une  with  the 
current  of  authority  everywhere,  and  Is  de- 
clalve  of  the  coostltutional  question  Involved; 
the  law  being  one  which  merely  regulates  the 
conduct  of  legal  proceedings  In  the  courts. 
The  constitutionality  of  the  law,  however,  ts 
not  so  much  questioned,  as  the  construction 
that  It  Is  applicable  to  appeals  pending  when 
It  was  enacted;  and  the  well-eBtaUlsbed  rule 
of  construction  Is  invoked,  **that  a  statute 
should  have  a  prospective  operation,  only,  un- 
less Its  terms  show  clearly  a  legislative  Inten- 
tion that  it  should  operate  retrospectively." 
But  the  object  of  that  rule  Is  to  avoid  retro* 
i^tectlve,  and  hence  unconstitutional,  or  at 
least  objectionable,  legialstkm;  the  reason  of 
the  rule  befog  thus  stated  in  find.  Interp.  St 
8  271:  "Upon  the  presumption  that  the  legis- 
lature does  not  Intend  what  Is  unjust  rests  the 
leaning  agaloBt  giving  certain  statutes  a  retro- 
spective operation."  To  the  same  effect  Is  the 
following  lan^age  of  Judge  Roberts  In  Mar- 
tin  v.  State,  22  Tex.  214:  "Even  Id  England 
and  in  our  sittter  states,  where  there  la  no  ex- 
press lulilbltion  of  retroactive  or  retrospective 
laws,  the  courts  will,  If  possible,  construe  a 
law  not  to  have  been  Intended  to  have  such 
effect,  when  thereby  important  rights  wUl  be 
defeated." 

As  the  law,  even  when  applied  to  pending 
appeals.  Is  not  retroactive,  witbin  the  meaning 
of  the  constitution,  we  next  Inquire  whether 
It  be  unjust  to  so  apply  It  (that  is,  whether 
"Important  rights  wlU -thereto  be  defeated"); 
for  otherwise  the  reason  and  object  of  the 
role  of  construction  Invoked  would  seem  to  be 
entirely  wanting.  That  part  of  article  1331, 
Rev.  St.,  which  was  repealed  by  the  amend- 
ment In  question,  required  the  Ondings  of  the 


special  verdict  to  be  soch  as  that  nothing  re- 
mained for  the  court  but  to  draw  therefrom 
the  conduslonB  of  law,  the  effect  of  which 
bad  been  to  cause  many  Judgments  to  be  re- 
versed on  appeal  solely  because  a  material 
fact  pnt  In  Issue  by  the  pleadlncai  though  con- 
cluslvdy  proven,  had  not  been  i^ecificailj 
found  by  the  special  vwdlct.  In  the  late  im- 
portant case  of  Sllllman  v.  Oaco  (Tex.  Sup.) 
39  8.  W.  65^  our  supr^ne  court,  q)eaking 
through  the  present  chief  Justice,  in  express- 
ing their  dlaaM>n>val  of  this  rule  of  practke. 
used  the  following  language:  "The  law.  In 
our  opinion,  Is  therefore  technical,  aiUbraiy. 
and  imreasonable,  and  calculated  rather  to 
obstruct,  than  to  promote,  the  administration 
of  JustkKk"  Soon  after  that  opinion  was  de- 
livered, and  evidently  Ui  obedience  to  the  sug- 
gestion therein  made,  the  leglshUare  anoended 
the  law  so  as  to  abolish  Uils  unreasonable 
and  unjust  rule.  The  law  was  made  to  take 
^ect  immediately  after  Its  passage,  the  emer- 
gauy  clause  reciting:  "The  fact  that  much 
(inconvraleace  and  Intolerable  delay  accrue  ta 
UUgmts  In  this  state,  the  tendency  of  which 
is  to  prolong  litigation,  and  crowd  and  burden 
the  dockets  of  the  courts,"  etc  Concluding; 
thereA)reh  that  It  was  both  within  the  conatt 
tntlonal  power  and  Just  purptwe  at  the  legis- 
lature to  at  once  pnt  an  end  to  further  "In- 
convenience  and  intolo^ile  delay"  by  I«pea^ 
Ing  a  rule  of  procedure  under  which  UUgants 
were  claiming  rights  which,  so  Car  from  being 
Just  and  Important,  deseed  to  fall  wltlk  the 
"technical,  arbitrary,  and  unreasonable"  rule 
upon  which  tber  depended,  we  further  con- 
clude that  the  special  rule  of  construction 
Invoked  should  be  discarded  as  Inawllcable, 
and.  consequoitly,  that  the  general  rule  should 
govern,  which  Is  thus  stated  and  supported 
by  citation  of  numerous  authorities  In  Suther- 
land on  Statutory  (instruction  (sectton  4b2): 
"Where  a  new  statute  deals  with  procedure 
only,  prima  fade  it  ^>pUes  to  all  actiousw— 
those  which  liave  accrued  or  are  pendii^  and 
future  actions."  The  amendment  under  coo- 
Blderatlon  prescribes  but  one  rule  which 
we  are  to  dispose  of  cases  on  aK>e^  or  writ 
of  error,  repeuling  the  previous  law  in  toto. 
without  excepting  pending  cases  from  the 
operation  of  such  repeat  It  provides  a  new 
rule  of  procedure,  without  providing  for  the 
continuance  of  the  old  rule  In  any  case.  The 
j^eneral.  If  not  universal,  rule  of  constracUoa 
In  such  cases.  Is  tliat  the  courts  have  no  pow- 
er to  make  exceptions  wUen  none  have  been 
made  by  the  l^islature.  The  rule  appUes 
also  to  crimlual  statutes.  Sbeppanl  t.  State. 
1  Tex.  Api).  522!,  and  authorities  there  cited. 
Before  the  adoption  of  our  present  appellate 
system,  certain  defects  in  appeal  iMmds  were 
held  to  be  Incurable,  and  faul  to  the  appeal; 
but.  In  the  act  provldlog  for  tlie  orgauizatioD 
of  the  courts  of  civil  appeals,  such  courts 
were  authorized  to  allow  such  defects,  bulb 
of  form  aiul  subsiance,  to  be  cured  by  the 
substitution  of  uew  apiieol  bonds,  and  this 
provision  of  tlie  law  has  been  held  to  be  ap- 
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pllcable  to  appeal*  wUeb  bad  already  been 
uUtea  to.  and  were  tbtti  pending  In,  tbe  au- 
preme  court  Flrat  Nat  Bank  t.  Freaton 
Nat.  Bank,  86  Tex.  660,  22  8.  W.  670.  Tbla 
hi  bat  anotber  Ulcatration  of  tbe  well-aettled 
rule  tbua  stated  by  Mr.  Sutberland  in  tbe  aeo- 
tk>n  quoted  fEom  aboTe:  "If,  before  final  de- 
cision, a  new  law  aa  to  prooedure  la  enacted, 
and  goea  .Into  eftect.  It  muat  from  ttaat  time 
gorem  and  regulate  tbe  looceedlngB." 
lowing  tbla  quotatloD  la  a  atatement  of  tbe 
role  wblcb  detmnlnea  tbe  manner  and  ex- 
tent of  tbe  antUcatlon  of  tbe  new  law  to  iwnd- 
big.  caaee,  wblcb  la  to  tbe  effect  that,  unlesa 
an  Inter  tion  to  tbe  contrary  la  plainly  manl- 
ftfted,  all  tblnga  done  under  tbe  re[>ealed  law 
wUl  atand;  but  our  action  in  tbe  case  at  bar 
does  not  conflict  with  tbla  rule,  since  we  have 
disturbed  nothing.  Indeed,  we  are  forbidden 
by  tbe  new  law  trom  dlaturbtaig  the  Terdlct. 
In  Bo  far  as  aivellant  seeks  to  set  It  aside  up- 
on  a  ground  that  baa  been  characterized  aa 
"technical,  arbitrary,  and  nnreasonable."  We 
tbua  avolo  what  tbe  l^lalature,  in  response 
to  Judicial  sofigeatlon.  undertoiA  to  prerent,— 
"Intolerable  delay,"  and  tbe  tendency  "to  pro- 
long litigation."  There  was  as  much  reason 
for  preventing  tbe  further  obstruction  of  Jus- 
tice and  "iDtcderable  delay"  In  pending  as  in 
future  cases.  Any  other  oonstmction  would 
Impute  to  the  legislature  an  Intention  to  con- 
tinue to  afflict  existing  litigants  with  evils  it 
was  easily  within  their  power  to  prevent  wttb< 
oat  Injustice  to  any  one. 

The  second  contention  of  tbe  motion  Is  that 
in  disposing  of  this  aiveal  we  failed  to  dis- 
tinguish the  defense  of  generating  Ulnminat- 
Ing  gas  from  that  of  the  use  of  gasoline,  aa 
prohibited  in  the  policy,  citing  the  eighth  page 
of  appellant's  brief  for  a  statement .  of  facta 
showing  tbe  generation  of  Illuminating  gas, 
which  contairs  the  answers  of  Mrs.  M.  A. 
Parish  to  questions  propounded  to  her  by  ap- 
pellant, showing,  as  we  think,  merely  tbe 
oiettaod  of  lighting  the  lamp  containing  the 
French  electric  fluid,  rather  than  the  manu- 
facture or  generation  of  Illuminating  gaa  or 
vapor  Inhibited  by  the  policy.  The  other 
grounds  of  tbe  motion  are  sufficiently  covered 
by  tbe  coDdusions  already  filed,  and  the  re- 
hearing ia  denied. 


GOODBAB  SHOE  00.  T.  SIMS. 
(OoQTt  of  C^vH  Aiveala  at  Ttsaa.  Dee.  24, 
1897.) 

Bmsxcfr— ADHisstoica  i:r  PLunnni  —  Ezpuka- 
Tioy  or  Prior  Tbstikont. 

1.  Material  Admissions  contnined  fn  a  plead- 
ing are  competent,  though  the  plendiog  has  been 
absndoned,  nnd  superseded  by  another. 

2.  A  party,  rb  a  witness  at  the  trldl.  mny  ex- 
plain bis  testiniony  given  In  ex  pnrte  deposi- 
tions talten  by  the  adverse  party,  and  Sled  sev- 
enl  months  before  tbe  trial,  though  the  former 
mode  DO  motion  to  suppress  such  depositions, 
nnd  tbey  are  plain  and  uoambiguous. 

Appeal  fnxn  Bowie  county  court;  B,  B. 
Jcmes,  Jndse. 


Action  bj  the  Goodbar  Shoe  Oompfuiy 
againat  A.  L.  EUms.  From  a  Judgment  for  de- 
fendant, iMalntlff  appeals.  Beversed  and  re- 
manded. 

Smelser  &  Mabaffey  nnd  H.  W.  Vaughan,  for 
appellant  John  J.  King  and  Hudglns  &  Bstest 
for  aiqi>eUee. 

BOOKilOUT,  J.   VUb  mlt  was  Instituted 
In  tbe  county  court  ot  Bowie  county,  Tex.,  by 
iqipellant,  tbe  Qojodbar  Shoe  Company,  against 
appdlee.  A.  L.  Sims,  the  petition  alleging  that 
on  or  about  Februai7  15,  1805,  appellee,  who 
was  at  that  time  a  eustonw  of  plaintiff  (ap- 
peUant).  and  well  known  to  it,  came  into  ap- 
peUant'a  place  of  bnstaiess.  In  toe  dty  of  St. 
Louis,  and  Introduced  to  It  one  O.  Powell,  and 
recommended  to  it  aald  O.  Powell  as  a  perscm 
worthy  of  credit  and  confidence,  and  ttaat  said 
Powell  was  a  solvent  person,  and  good  toe  bis 
debts,  and  would  be  good  to  appeilant  (or  any- 
thing he  might  want;   to  consideration  of 
I  which  Introduction  and  recommendation,  so 
made  to  appellant  by  amiellee,  of  and  coicem- 
Ing  tbe  good  character  and  solvency  of  aaM 
Powell,  appellant  on  that  day  sold  to  said 
Powell,  on  credit,  a  bill  of  goods  amounting 
to  $240.20.  which  amount,  on  account  of  said 
Powell's  worthlessness  and  Insolvency,  waa 
lost  to  appellant.    On  April  28,  181)7,  appellee. 
A.  L.  61ms,  filed  bis  seomd  amended  original 
answer,  to  whitdi  he  ideaded  general  demurrer,. 
1  general  denial,  and  a  special  answ«.  There- 
I  was  a  trial  of  said  cause,  with  the  aid  of  a 
I  Jury,  which  resulted  in  a  verdict  for  defendant, 
upon  which  judgment  waa  duly  entered.  A|>- 
I  pdlant  filed  Its  motion  for  new  trial,  wblcb 
:  being  overruled,  it  gave  notice  of  appeal,  and 

has  prosecuted  Its  appeal  to  this  court, 
i     Appellant's  first  assignment  of  error  com- 
:  plains  of  the  action  of  the  court  in  refusing  to 
]  pmnit  plaintiff  to  Introduce  in  evidence  the 
I  admissions  contained  in  tbe  first  amended 
,  original  answer  of  A.  Ij.  Sima,  filed  in  this 
!  cause  on  April  4,  188G;  appeUant  ctmtendins 
that  the  admissions  contained  In  said  answer 
were  material,  and  that  said  admissions  were 
competent  evidence.    It  was  a  disputed  point 
upon  the  trial  as  to  whether  or  not  O.  Powdl 
waa  to  St.  Louis  on  toe  date  alleged  to  plain- 
tiff's petition,  and  whether  or  not  A.  L.  Slnv- 
had  recommended  him  as  a  person  solvent 
and  worthy  of  credit  to  appellant    Tbe  plain- 
tiff had  introduced  its  testimony,  and  the  de- 
fendant had  totrodnced  testimony  to  support 
bis  defense.    Ihe  defendant,  Sims,  had  testi- 
fied that  0.  Powell  was  not  to  St.  Louis  on 
February  15,  1805;  but  that  one  T.  G.  Powell,, 
who  is  called  "Oreene"  Powell,  was  In  St. 
IjOuIs  on  said  date,  and  that  he  met  up  wltb- 
T.  G.  or  "Greene"  Powell  In  appellant's  es- 
tablisbmoit,  in  the  city  of  St.  Louis,  where  he 
bad  a  conversation  with  a  member  of  that 
company  In  refereoce  to  said  Powell.    T.  G. 
Powell  was  a  brother  of  O.  Powell,  and  tbe- 
latter  was  doing  business  in  Bassett  Tex.  It 
became  Important  (or  the  Jury  to  know  whetb- 
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er  It  was  T.  O.  Powell,  known  as  "Greene'' 
Powell,  whom  appellee  met  In  the  establish- 
ment of  appellant,  In  the  city  of  St.  Lools, 
on  February  15,  1805,  or  his  brother,  O. 
Powell,  who  did  bu&lDess  at  Bassett,  Tex. 
After  defendant  had  closed,  plaintiff  offered 
Id  read  In  evidence  an  admission  contained 
In  defendant's  first  amended  cn^ginal  answer 
filed  April  4,  1896,  in  which  defendant  al- 
leged: "And,  if  required  to  answer  further, 
defendant  says  that  at  the  time  alleged  in 
plalntlETs  petition  be  met  one  O.  Pow^  la 
the  establishment  of  plaintiff  In  the  city  of 
St  Louis,  Mo.;  that  at  said  time  and  place 
said  Powell  was  attempting  to  buy  goods  from 
plaintiff,  and  plaintiff  Inquired  of  defendant 
as  to  said  Powell's  reputation,"  etc.  This 
amended  answer  had  been  abandoned,  aod  su- 
perseded by  appellee's  second  amended  origi- 
nal answer,  filed  April  28,  18B7,  which  con- 
tained the  following  averment  In  reference  to 
what  transpired  In  St  Louis  on  February  15, 
1895:  "And,  if  required  to  answer  further, 
defeodant  avers  that  at  the  time  alleged  in 
plaintiff's  petition  he  was  in  St  Louis  for  the 
transaction  of  bis  own  business,  and  he  never 
met  O.  Powell  In  said  city  at  said  time,  or  at 
any  other  time,  and  he  never  saw  him  in 
plaintiff's  place  of  business,  aod  never  Intro- 
duced him  to  plaintiff  or  any  of  Its  agents; 
that  T.  O.  Powell  was  in  said  city  at  the 
time  r^erred  to,  attempting,  as  defendant  is 
Informed  and  believes,  to  purchase  goods  fot 
the  said  G.  PowelL"  In  this  last  amendment, 
upon  which  defendant  went  to  trial.  It  will 
be  seen  that  he  denied  having  met  G.  Powell 
tn  the  city  of  St  Louis  at  the  time  alleged  in 
plalnUfTs  petition.  In  his  former  pleading  he 
bad  admitted  meeting  G.  Powell  in  the  es- 
tablishment of  plaintiff  In  St  Louis,  and  that 
plaintiff  Inquired  of  him  as  to  said  Powell's 
r^atatlon,  etc.  A  distinct  admission  made  In 
pleading  by  a  party  to  a  suit  may  be  read 
in  evidence  by  the  adverse  party,  although  It 
is  contained  in  pleading  abandoned  by  the 
party,  and  superseded  by  other  pleading.  Bar- 
rett V,  FeatherstiKie,  89  Tex.  667,  85  S.  W. 
18,  and  86  S.  W.  245;  Blum  v.  Moore  (T^ 
Sup.)  42  S.  W.  856.  Appellant's  first  assign- 
ment of  error  is  well  taken.  The  evidence  was 
competent  and  the  court  erred  tn  not  ad- 
mitting It  In  the  case  of  Hallway  (Jo.  t. 
Reed  (Tex.  Olv.  App.)  32  S.  W.  120,  we  held 
the  reverse  of  this  pn^sltlon,  following  Coats 
V.  Elliott  23  Tex.  606.  Since  our  decision  m 
the  Reed  Case  the  question  arose  in  the  Bar- 
rett Case,  and  our  supreme  court  has  held  the 
evidence  admissible,  adopting  the  opinion  of 
Justice  Stephens,  and  we  have  felt  constrain- 
ed to  follow  this  decision.  In  dlsr^rd  of  our 
own  and  the  previous  decision  of  the  supreme 
court  as  well. 

Appellant's  second  assignment  of  error  com- 
plains of  the  ruling  of  the  court  In  permitting 
the  defendant,  while  on  the  witness  stand 
as  a  witness,  to  explain  his  testimony  given  In 
his  ex  parte  depositions  taken  by  plaintiff 
sereral  mtatha  before  the  trial  of  the  cause; 


becanse  said  d^Mriti<His  had  been  no  Ue  a 
long  time  before  the  trial  and  defendant  had 
made  no  motion  to  suppress  said  d^iosttlona. 
aud  because  said  uepositlons  were  i^ln  and 
unambiguous.  At  the  time  of  the  InsUtution 
of  the  suit  plaintiff  pn^raunded  ex  parte  1b- 
terrogatortes  to  defendant  A.  L.  Sims.  His 
answers  to  said  Interrogatories  were  taken.  Id 
which  be  says,  in  reference  to  the  questloD 
concerning  O.  Powell:  "It  is  probaUe  that 
I  IntrodDced  Mr.  Powdl  to  acxne  ot  tbe  mem- 
bers of  the  Goodbar  Shoe  Company,  but  1 
have  no  recollection  of  It"  Upon  the  wttneaa 
stand  witness,  referring  to  this  answer,  said: 
"I  did  not  refer  to  G.  Powell,  or  George 
PoweU,  as  we  knew  blm.  George  Powdl  was 
never  In  St  Louis,  that  I  know  of.  T.  6.  or 
'Greene'  Powell  Is  the  man  who  was  there 
when  I  was."  Plaintiff  objected  to  the  In- 
troduction of  this  testimony,  which  objection 
was  overruled.  We  do  not  think  the  court 
ored  In  this  ruling.  If  the  d^okdant  made  • 
mistake  In  hla  answer  to  the  ex  parte  de- 
positions, he  had  ttw  right  to  exirtaln  soefa 
mistake  when  teatlfjing  before  Oie  Jury.  We 
think  appellant's  second  aBslgnmeat  of  «w 
without  malt 

Apptilant's  third  assignment  ot  error  com- 
plains of  the  action  of  the  court  In  overruling 
Its  motion  for  new  trial  In  view  of  what 
we  have  said.  It  beccmiee  unnecessary  to  pass 
upon  this  assignment.  For  the  error  complain- 
ed of  in  appellant's  first  asslgnm^t  the  judg- 
ment of  the  court  below  is  reversed,  and  the 
cause  remanded. 


INTERNATIONAL  &  O.  N.  B.  Go.  et  aL  v. 
PARISH. 

(Gonrt  of  QrU  Afveals  ot  Tsxaa.  J«bl 

12,  isea) 

GlBBIBBS  —  LlABIUrnS  —  OVBRLOaDIllS  SlOOK  — 

Dahaobs— Appial— Instrootioxs. 

1.  A  railroad  company  is  liable  far  injailes  to 
live  stock  resulting  from  overloading,  though 
the  shlmier  contracted  to  the  contrary,  «a  Rev. 
St  18&6,  art  820,  pnAibits  conunon  curien 
from  limiting  their  common-law  liability. 

2.  An  appellant  cannot  complain  of  repog- 
nancy  between  two  instructions,  where  the  in- 
correct instrnetlon  was  given  at  his  own  re- 
quest 

3.  Th»  measnre  of  damages  for  injuries  to  live 
stock  is  based  on  the  value  at  the  place  of  des- 
tination, where  the  shipper  prepaid  the  freii^t 
notwithstanding  a  contract  that  the  value  at 
the  place  of  shipment  should  be  considered,  as 
Rev.  St  1895.  art  820.  prohibits  eomnKm  csr- 
riera  from  limiting  th«r  oommon-law  liability. 

Aiveal  from  Bonston  county  conrt;  B.  Win- 
free,  Judge. 

Suit  1^  E.  li.  Failah  i^lnst  the  Intema- 
tional  &  Great  Northern  Railroad  Company 
and  another.  Judgment  tax  plaintiff,  and  de- 
fendants appeaL  Affirmed. 

G.  H.  Gould,  for  ai^Uants.  Nonn  ft  Zfona 

for  appellee. 

NBILL,  J.  This  Btdt  waa  brought  by  B.  L. 
Parish  against  the  International  ft  Great 
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Northern  and  Texas  &  Fadfle  Railroad  Oodk 
pules  to  recover  |206  damages  on  aceoimt 
of  hones  killed  and  Injured,  shipped  him 
over  said  roads  from  Sweetwater  to  Crockett, 
Tex.  The  damages  are  alleged  to  hare  been 
e  occasioned  by  overloading  and  negligent 
taandllDg.  In  addition  to  a  general  denial, 
appellants  ideaded  that  the  direct  result  of 
the  dani^:ea  complained  (tf  was  appellee's 
negligence,  and  the  wild  and  nnmly  condl- 
tloa  of  the  horses  shipped.  There  was  a 
trial  before  a  jury,  wiAch  resulted  In  a  judg- 
ment against  appdlanta  for  $160  damages, 
from  which  they  hare  appealed. 

That  some  of  the  horses  were  killed,  and 
others  Injured,  In  transportation.  Is  undls- 
pnted,  and  the  erldmce  Is  sufficient  on  el- 
tiier  of  the  gnnnda  alleged  as  the  occasion  at 
the  Injuries  to  support  the  verdict.  The  qaes- 
tlcnu  presented  tar  oor  consideration  are: 
First,  whether,  If  the  damages  were  occasion- 
ed by  overioadlni^  aroeUants  are  liable;  sec- 
ond, If  liable,  whether  under  the  contract, 
the  value  of  the  horses  at  the  iilace  of  ship-' 
ment,  or  place  of  destination,  should  be 
taken.  In  measuring  the  damages. 

The  contract  of  shipment,  which  Is  attadi- 
ed  to,  and  made  a  part  of,  appellee's  petition, 
Is,  upon  Its  tece,  styled  ''LIve-Stodc  Oontract, 
Umlting  the  Liability  of  Carriers."  It  la 
stipulated  in  this  contract  that  appellee  as- 
sumes, and  releases  appellants  from,  "risk. 
Injury,  or  lose  which  may  be  sustiUtted  by 
reason  at  *  *  *  overloading  cars,  fright 
of  anlmais,  or  crowding  one  upon  another," 
or  any  or  all  other  causes,  except  appellants* 
ne^lgence.  By  the  contract,  apprise  agreed, 
hi  case  of  total  loss  of  his  stock  from  any 
canse  tar  which  the  carrier  would  be  lia- 
ble, to  pay  Cor  the  same  the.  actual  cash  val- 
u^  at  the  time  and  place  <^  shipment,  "but 
In  DO  case  to  aceed  the  declared  value  at.  If 
horses,  •  •  •  one  hundred  dollars  per 
head,  which  timU  be  taken  and  deemed  as 
full  compensation  therefor,  and  In  case  at 
injury  or  partial  loss  the  amount  of  damage 
claimed  shall  not  exceed  the  same  propor- 
tions." We  will  assume  that  by  this  stipula- 
tion it  was  Intended  that  the  carrier  should 
pay  for  the  Imb,  and  not  as  the  contract 
reads,  that  the  owner  of  the  horses  should 
himself  pay  a  loss  for  which  the  carrier  would 
be  liablew  nils  must  be  a  mistake  made  In 
drafting  the  contract,  or  of  the  printor;  and 
we  will  so  treat  It,  and  consider  the  sttpnla- 
tion  In  accordance  with  the  evident  Intention 
of  the  parties.  Common  carriers  In  this  state 
cannot  limit  w  restrict  their  llabUlty  as  It  ex- 
ists at  common  law  hi  any  manner  whatever, 
and  a  special  agreement  made  In  contraven- 
tion of  this  statutory  Inhibition  Is  void.  Rev. 
St.  1896,  art  S20.  Railroad  companies  are 
(•oinnwtt  carrittv  of  live  stock,  with  sub- 
stantially the  same  duties  and  responslbiil- 
ties  that  existed  at  common  law  with  respect 
to  the  carriage  of  gooda,  ncept  that  they 
are  not  llalde  as  Insurers  against  loss  and 
Injury  resulting  from  the  Inhnent  nature. 


propoksltiee,  or  'proper  vice"  of  the  anhnals 
themselves.  Elliott  R.  B.  1 1543;  Railway  Co. 
r.  TTawicfc,  68  Tex.  814^  4  S.  W.  Railway 
Go.  V.  Harris,  67  Tex.  166^  2  S.  W.  674.  From 
this  It  follows  that  a  contract  which  by  Its 
terms  pnrpwts  to  exempt  the  raOw!^  fnMn 
Iqjuxy  to  cattle  In  tranm>ortation,  exc^t  aoeh 
aa  might  result  txom  ita  negllgeace.  Is,  aa  to 
anCh  pniiiorted  llmltatlcm  on  Its  liability,  in- 
valid. Railway  Go.  v.  Harris,  supra.  By  the 
very  terma  ct  the  contract,  It  was  contem- 
plated by  the  carrier  that  Injury  or  loss  might 
be  sustained  by  reason  of  overloading  the 
cars;  and  It  recognised  Its  liability  tot  such 
loss,  and  endeavored  to  avoid  It  by  at^nlat- 
Ing  against  it  It  Is  not  pleaded  or  shown 
that  the  appdlee  contracted  or  assumed  the 
duty  of  loading  the  cars,  and,  In  the  absence 
of  such  a  contract  or  assumptkm  on  his  part 
the  duty  of  inopoiy  loading  rested  upon  ap- 
pellaota.  The  very  term  'Vnerioadlng,"  the 
effect  of  which  was  stipulated  against  slgnl- 
flea  that  overloading  the  cars  was  not  a 
propw  loading,  and  a  breach  of  appdlants* 
doty,  for  which  they  were  liable,  as  common 
carriers,  to  the  shipper.  The  evidence  shows 
that  ttila  orerioadlng  waa  done  by  aniellants, 
and  that  thebr  agent  assured  the  i^ipellee, 
when  be  expressed  his  ^>pr^«islons  that 
there  might  not  be  room  enough  In  the  ear  to 
safely  carry  the  anlmala,  that  he  knew  fals 
business,  and  the  car  waa  not  overioaded. 
It  also  proves  that  aniellee,  who  had  no  ex- 
perience In  loading  cars  with  horaea,  be- 
lieved and  rdled  upon  such  assurance  of  the 
agent  The  evidence,  aa  Is  before  stated,  dla- 
doses  the  fact  that  the  car  waa  ovorloaded, 
and  that  such  overloading,  together  with  ap- 
pellants' negligent  handling  In  transportatlui, 
waa  the  occasion  of  the  damages  sued  for. 
This  overloading  was,  then,  a  breach  of  ap- 
pellanti^  common-law  UahUity,  and  could  not 
be  avcMded  by  the  stipulation  In  the  contract 
by  which  It  waa  sought  to  be  limited.  The 
court  (having  charged  the  juty  to  find  for  tiie 
appellee  if  th^  believed  that  the  horses 
were  Injurel  by  reason  of  overloading  and 
being  crowded  \a  the  otr),  at  the  request  of 
appellantB.  instructed  the  jury  to  find  for 
them  If  th^  believed  that  the  horses  were 
injured  by  being  overloaded  and  crowded. 
The  repugnancy  of  tJioe  charges  Is  apparent 
But  the  resiranBlbllity  for  the  Inconsistency 
is  upon  affiants,  who  caused  the  court  to 
^ve  aa  instruction  In  their  favor  at  variance 
with  the  law  upon  which  the  court  had  given 
a  pn^r  charge.  Bad  the  verdict  been  dif- 
ferent the  appellee  could  have  Juatly  com- 
plained of  Uie  repugnancy  In  the  charges  thus 
occasioned,  but  the  ai^ellants  cannot;  for  It 
was  to  tiielr  advantage,  and  they  conld  not 
have  been  Injured  by  It  Oooch  v,  Addison 
(Tex.  Glv.  App.)  86  &  W.  SB. 

Having  concluded  that  appellants  are  li- 
able tot  the  damages  occasioned  by  overload- 
ing, we  irlll  consider  the  other  question  stat- 
ed. The  evidence  shows  that  the  freight  on 
Its  shipment  was  larepald  by  the  appeUea. 
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The  common-lair  Hablllty  of  the  carrier  for 

failuif  to  di-llver  the  proiieriy  is  Itn  value  at 
Its  dcKtinatioD.  Express  Ga  T.  Uertzber; 
(Tri.  Civ.  App.)  42  8.  W.  795.  The  m»!asiire 
of  dama^  for  Injuries  to  live  stock  tn  course 
of  sblpiiieDt  1b  the  difference  In  their  market 
value  In  the  coDdiUon  In  which  they  arrire 
at  the  point  of  destination,  and  In  which 
they  would  have  been  but  for  the  neKllgence. 
Knllway  Co.  T.  Birchdeld  (Tex.  Civ.  App.)  33 
9.  W.  11)32.  Therefore  a  stipulation  In  a  con- 
tract whicb  makes  the  value  at  the  time  and 
place  of  sliipment,  when  such  value  Is  less 
than  what  the  proprrty  Is  worth  at  its  point 
of  d est! nation,  the  mea.inre  of  dninaKes,  Is  a 
limitation  upon  the  carrier's  coiiuiion-law  U- 
ablllfy,  contrary  to  the  statute  referred  to. 
aD4l  void.  It  has  even  hi-en  held,  n'^ardlees 
of  such  a  Rintutory  Inhlbiiion.  that  a  conul- 
tloo  In  a  bill  of  ladinjr  provldluft  that  the 
amoimt  of  loss  or  damage  Incurred  by  the 
carrltir  shall  be  compnt<>d  upon  the  vaiae  f>f 
the  prat>erty  at  the  place  of  shlinnent,  and 
which  makes  no  provision  for  repayment  of 
the  freight  charfres  received  by  the  carrier, 
Is  unreasonable,  apnlnst  pnbllc  policy,  and 
TOld.  Shea  v.  Hallway  Co..  ti3  Mlnu.  228,  66 
N.  W.  458.  The  measure  of  damnfres  at  com- 
mon law  belnff  as  stated,  the  court  did  not 
err  In  so  IttHtrtictlDff  the  Jury,  and  In  refus- 
ing to  cliarj.'C  them,  at  appellants'  request 
that  In  n»s('«.'iin>r  the  damapes  they  would  be 
Kovenied  by  the  value  of  the  stock  at  tbe 
time  and  pl.ice  of  shipment.  There  Is  no  er- 
ror complained  of,  requlrine  a  reversal  of  the 
Judgment,  and  It  Is  affirmed. 


TELLOWSTONE  KIT  T.  WOOD.  Tax  Col- 
lector. 

(OoBTt  of  OvU  Appeals  of  Texas.   Dee.  Iflk 

18U7.> 

MlTCDAlirS  — MSRCBAMT*!  LlOBKSB  —  OCCCPATION 

Tax— Chimixai.  Fhusecutio.ns— Ikjl-.nctio.v. 

1.  'Iltere  was  no  bBsis  for  the  Issii.iitce  of  a 
writ  of  inn&tlnniitB  to  coiiiiirl  a  tax  cullpctor  to 
iMiie  to  an  npiilirnnt  therefor  a  license  as  a 
Dierchiiiit  <lru>rKiKt,  where  he  had  not  refnsed, 
but  wHi  rendy  niid  williiig.  to  iBsue  such  liceuse. 

2.  A  ivrit  will  not  lie  to  prohiMt  a  tax  col- 
lector from  (lenifiniling  of  n  dniL-irist  an  occupa- 
tion tax  ns  a  traveliiiif  person  selliiiK  patent  or 
other  uicdirines.  nor  to  retttruin  bim  from  iustl- 
tutins  a  criiniuiil  prosecution  iiKitinst  such  per- 
son for  pursuiiif;  siuh  occupation  without  paying 
such  tax. 

3.  The  writ  of  Injunction  cannot  be  Invoked  to 
prevent  the  iuKtitutiuii  of  criminn)  prrweeiiinRS, 
except  when  such  prosecution  will  nfTeet  prop- 
erty ritrli'fi,  for  the  preservation  of  which  such 
writ  is  necessary,  or  to  prevent  repented  prose- 
cntinii-t  wniiiL'liilly  instituted  for  the  piirpone  of 
vexing  nud  harasi^iug  the  dcfeaduut  thurclu. 

Apiwal  from  district  court,  HUl  county;  J.  M. 
HqII.  Judse. 

Action  by  Yellowstone  Kit  acnlnst  W.  H. 
Wood,  t.nx  collector  of  Hill  county,  for  a  writ 
of  m.indamus  to  compel  the  Issuauce  of  a 
license  to  pur^^uo  the  occupation  of  a  merchant 
di'UKKlst,  and  to  restrain  the  collector  from  de- 
monUiug  of  him  an  occupation  tax  as  a  tiaval- 


tng  penon  aelllnc  patent  or  otlm  medicint:!. 
From  a  Judgment  denying  the  nllieC  pnyoi, 
plaintiff  appeals.  Affirmed. 

BowUn  ft  Scott  and  Wilson  Gngg,  for  appel- 
lant  Short  &  Walker,  for  appellee. 

RAINKY,  J.  This  action  was  brooght  by 
appellant  against  W.  II.  Wood,  tax  ooUec:or  ot 
HUl  county,  Tex.,  seeking  a  writ  of  man  da.  m  us 
to  compel  ssld  Wood  to  Issue  him  a  licen^  u 
pursue  the  occupation  of  a  merchant  dru^;^.fL 
and  to  restrain  ^d  Wood  from  demanding  of 
bim  an  occupatku  tax  as  a  traveling  person 
sellhig  patent  or  other  medicines.  The  evi- 
dence shows  that  said  tax  collector  never 
fused  to  Issue  to  appellant  a  license  aa  a  m<-r- 
chant  druggist;  that,  when  appellant  appliiH! 
to  him  for  a  license  as  a  merchant  drug:?ist.  he 
told  appellant  that  be  was  ready  and  nailag 
to  issue  same,  but  that  ai^llant  was  liaMe 
to  pay  the  tax  Imposed  on  traveling  per^jiij* 
selling  patent  or  other  medicines,  and.  if  ap- 
pellant did  not  pfly  such  tax  he  would  in$i,- 
tote  criminal  proceedings  against  him  for  faii- 
nre  to  so  do.  The  tax  collector  not  hav::;g 
refused  to  Issue  to  appellant  a  license  as  a  mer- 
chant druggist,  but  being  ready  and  willing  to 
do  80,  there  was  no  basts  for  the  Issoano?  of 
the  writ  of  mandamus  in  this  particular.  We 
also  think  that  appellant  waa  not  entitled  to 
the  writ  to  restrain  appellee  from  demanding 
of  him  an  occupation  tax  aa  a  traveling  per- 
son selling  patent  or  other  medicines.  The 
function  of  a  writ  of  mandamus  is  to  comM 
the  doti^  of  an  act  It  will  not  lame  to  re- 
strain tlie  commlitsion  of  a  toct,  or  an  aliu^ 
of  office.  UerriU,  Mand.  I  43.  It  *Tuns  u> 
Inferior  tribunals,  corporations,  or  persona,  to 
Compel  the  performance  of  an  act  which  the 
law  especially  enjoins  as  a  dnty  re5u::iDf: 
from  an  office,  trust,  or  sitnatlon."  Id.  j  1 
Thus,  It  will  be  seen  that  the  writ  will  not  lie 
to  prohibit  the  tax  collector  from  demanding 
of  appellant  an  occupation  tax  aa  a  travellni: 
person  selling  pstent  or  other  medicines;  ncr 
will  It  lie  to  restrain  Uie  tax  collector  trom  in- 
stituting a  criminal  prosecution  against  appel- 
lant for  pursuing  such  occupation  wltbout  pay- 
tog  sotdi  tax.  To  inohlbit  the  doing  of  an  act 
Is  the  office  ot  the  writ  of  Injunction.  But 
this  writ  cannot  be  invoked  to  prevent  the  in- 
stitution of  crlmUial  proceedings  (High.  In] 
is  20.  68.  272,  1^;  Beach.  Inj.  S|  69.  60 
674).  except  when  the  criminal  proaecntton  win 
alTect  property  r^ts.  and  the  writ  Is  neces- 
sary to  preserve  such  rights  (High.  IqJ.  |  (^). 
and  to  prevent  repeated  pFosecutkns  WTua;z- 
fully  instituted  for  the  purpose  of  vexing  and 
harassing  the  defendant  therein.  The  "rule 
that  courts  of  equity  will  not  restrain  criminal 
proceedings  was  applied  where  a  6entDg-u.-t- 
chine  company  sou^t  to  restrain  the  sheriff 
and  tax  collector  from  demanding  tnm  la 
agent  a  license  tax  imposed  by  the  revrane  act. 
and  from  prosecuting  the  agent  criminally  for 
violating  the  provtskuis  of  tlie  act."  BcscIl 
InJ.  {  574;  Uachlna  Co.  ^_|«etGtaer.  *t  Ark. 
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130.  This,  we  tillnk,  Is  &  correct  application 
of  the  rule.  It  l8  applicable  to  the  facts  of  the 
case  under  consldrration,  and  la  condualTe, 
to  the  effect  that  appellant  la  not  entitled  to  a 
problbltory  writ  against  tbe  tax  collector. 

It  is  erident  that  this  action  was  brougbt  to 
have  the  civU  oonrta  determine  whether  or  not 
the  appellant  would  subject  himself  to  a  crim- 
inal prosecution  if  he  pursued  a  certain  line 
of  boaineas  without  paying  an  occupation  tax 
as  a  traveling  person  selling  patent  or  other 
medicines.  Under  such  drcumstaocea,  the 
cItU  courts  will  not  determine  what  occupation 
tax  be  would  be  liable  to  pay.  If  be  la  satis- 
fled  that  his  occupation  does  not  fall  wltbln 
the  class  claimed  by  the  tax  collector,  be  can 
pursue  It;  and.  If  criminal  prot^edlngs  are  in- 
stituted against  him,  he  can  enter  his  defense, 
end  Ula  rights  can  there  be  tested.  There  was 
no  error  in  the  action  of  the  court  below  de- 
nying the  relief  sought.  Tbe  judgment  li 
therefore  affirmed. 


LiaON  V.  TXLaiAN. 
(Court  of  Civil  Appeals  of  Texas.  Dec  18, 
180T.> 

Fradduuht  CoHrSTANOts— Khowlbdos  ow 

QltANTRR. 

1.  A  purchaser  of  property  from  an  insolvent, 
who  Rives  in  good  faith  his  negotiable  note 
therefor,  having  no  knowledge  of  Intent  on  the 
part  of  the  seller  to  defraud  his  creditors,  ac- 
ijuires  good  title. 

2.  The  fact  that  an  Insolvent  sells  property  on 
credit  to  one  knowmg  of  bis  insolvency  will  not 
make  tiie  transaction  fraodulent  because  the 
purchaser  does  not  see  to  the  application  ot  the 
negotiable  notes  given  In  payment  thereof,  or 
their  proceeds,  to  the  payment  of  the  debts  of 
the  insolvent. 

Appeal  from  district  court,  Johnson  coun- 
ty; J.  M.  Halt,  Judge. 

Action  In  attachment  by  B.  M.  Tilman 
against  W.  C.  McDavld  &  Co.  A.  W.  Heller 
made  affidavit  and  executed  a  bond  as  claim- 
ant of  the  property  attached.  Pending  the 
action  Heller  died,  and  J.  H.  Llgon,  adminis- 
trator of  his  estate,  was  substituted  as 
clnlmnnt  From  a  judgment  for  plaintiff, 
defendants  and  claimant  appeal.  Bereraed 
and  remanded. 

Plummer  &  Skelton  and  Bamsey  &  Brown, 
for  appeUanls.  Folodexter  &  Fadelford,  for 
appellea  . 

RAINET,  J.  This  Is  an  action  for  the  trial 
of  tliG  right  of  property.  B.  M.  TUman,  ap> 
pellec,  caused  a  writ  of  attachment  to  Issue, 
vhlch  was  levied  upon  certain  property  al- 
legpa  to  belong  to  W.  C.  McDavld  &  Co., 
a  firm  composed  of  W.  C.  McDavld  and  T.  C. 
Parker.  The  property  consisted  of  a  lot 
of  whisky,  wine,  brandy,  and  certain  bar- 
room lixtures,  valued  at  ?505.  A.  W.  Hel- 
ler made  atndavtt  and  executed  t>ond  In  the 
nsuni  manner,  oa  claimant  of  said  prop«ty. 
SiilmeQuently  Heller  died,  and  J.  U.  JUgon 
ndmlDlsterad  uvon  bis  eatate,  and  aa  ad- 


ministrator was  made  a  party  to  tlie  pro- 
ceedinjjs,  There  was  a  sole  by  W,  C.  Mc- 
Davld &  Co.  to  A  W.  Heller  of  their  entire 
stock  of  liquors  and  barroom  fixtures,  which 
sale  K.  M.  Tilman  attacks  as  fraudulent 
The  plaintiff  Introduced  evidence  tending  to 
show  that  McDavld  &  Co.,  at  the  time  of 
the  sale  to  appellants,  were  Insolvent,  and 
made  the  sale  with  Intent  to  defraud  credit* 
ors,  and  that  Heller  knew  of  sacfa  Insolv- 
ency. The  Issue  presented  by  appellants 
was  that  Heller  was  a  bona  fide  purcbaow 
of  sold  merchandise;  that  he  executed  his 
two  promissory  notes,  for  fSSO  each,  one 
payable  to  W.  C.  McDavld,  and  the  other 
payable  to  T.  C.  Parker. 

The  first  aasfgnment  of  error  complains 
of  the  action  of  the  court  In  giving  to  tbe 
Jury  the  special  charge  asked  by  plaintiff, 
as  follows:  "Yon  are  further  Instructed  that 
a  person  la  said  to  be  insolvent  when  he 
has  not  nifflcient  amount  of  means  and 
property  to  meet  their  debts  aa  they  fall  due. 
You  are  further  Instructed  that  If  you  find 
from  the  evidence  that,  at  the  time  of  the 
sale  of  the  goods  In  controversy  by  W.  C. 
McDavld  &  Co.  to  A.  W.  Heller,  the  0aid 
W.  C.  McDavld  &  Co.  were  insolvent;  and 
If  you  farther  find  that  A  W.  Heller  knew 
this  fact,  or  that  he  was  In  posaesston  of 
such  facta  as  would  have  put  an  ordinarily 
prudent  man  on  Inqplry  as  to  whether  or 
not  said  W.  C.  McDavld  &  Co.  were  Inaolv- 
ent.  If  pursued  with  ordinary  diligence, 
wouM  have  led  to  that  fact;  and  if  you  fur- 
ther find  that  aafd  A.  W.  Heller,  In  payment 
for  said  goods,  executed  bis  promissory  notes 
due  in  the  future  to  said  W.  C.  3tIcDavld 
and  T.  C.  Parker  for  tbe  purchase  price 
thereof;  and  if  yon  further  find  that  said 
A.  W.  Heller  did  not  see  that  the  said  note, 
or  the  proceeds  thereof,  was  applied  to  the 
payment  of  tSut  creditors  of  the  said  W.  C 
McDavld  &  Oo.,— then  you  are  Instructed  to 
find  In  favor  of  plaintiff,  B.  M.  Tilman." 

Appellants  submit  two  propositions  under 
this  assignment:  (1)  The  mere  pnrchaae  of 
property  from  an  Insolvent  debtor,  and 
paying  for  It  with  a  negotiable  promissory 
note.  Is  not  fraudulent  as  to  creditors,  even 
tboTigh  the  purchaser  does  not  see  that  the 
consideration  paid  went  to  the  dlaoharge  of  tbe 
debtor's  debt  (2)  The  mere  fact  that  an  In- 
solvent debtor  may  sell  property  on  credit, 
even  to  one  who  knows  of  bis  insolvency, 
win  not  necessarily  make  the  transaction 
fraudulent  especially  wben  the  evidence 
shows  that  tbe  absohite  liability  of  the  "buy- 
er Is  fixed  by  the  contract  of  sale.  The 
testimony  of  the  witness  Skelton  la  to  the 
i-ffect  that  the  note  executed  to  W.  G.  Mc- 
Davld was  a  negotiable  note.  Whether  or 
not  the  note  executed  to  I^uker  was  n^o- 
tlable,  tbe  record  Is  sUent  According  to  Hel- 
ler's teatimany.  he  paid  to  I^rker  on  Us 
note  HOO  In  cash  before  tbe  goods  were 
levied  upon  by  attachment   If  at  the  time 


Heller  bought  tbe  property  from^cDaTld 
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4b  Go.  ba  executed  and  delivered,  in  good 
fftltli,  his  two  negotiable  promlssorr  notes, 
u  claimed  hj  bim,  and  he  had  no  knowledge 
of  any  Intent  on  the  part  of  B^d  Md>aTld 
ft  Go.  to  defraud  their  creditors  In  making 
the  sale,  and  waa  not  In  possession  of  facts 
that  wonld  put  him  upon  Inqulrj,  then  aiudi 
ule,  aa  to  him.  would  not  be  fraudulent, 
Uioogh  he  may  have  known  of  the  Insolr- 
ency  of  said  UcDaTld  ft  Co.  Hadock 
HIU.  76  Tex.  103,  12  &  W.  974;  Jacoba  t. 
Totty,  76  Tex.  348.  13  8.  W.  872;  Cross  t. 
HcEmiey,  81  388, 16  &  W.  1028;  Tillman 
T.  Heller,  78  Texr.  S87.  14  8.  W.  700.  In  the 
case  of  Jaeoha  t.  Totty,  supra.  Judge  Stayton, 
In  apeaklng  for  the  court,  says:  "The  men 
fact  that  an  Insolrent  debtor  may  aell  prop- 
er^ on  credit,  eren  to  one  who  knows  of 
hla  Insolvency,  will  mtt  make  the  transac- 
tion fraudulent,  for  audi  a  sale  may  be  the 
very  boat  means  of  realizing  on  the  properly; 
but  in  such  salea  the  absolute  liability  of 
the  buyer  ought  to  be  fixed  and  left  sub- 
ject to  all  the  remedies  creditors  have  In 
such  cases."  We  think  the  charge  of  the 
court  Is  In  conflict  with  tbe  principle  an* 
nounced  by  the  decisions  abore  cited.  By 
tbe  terma  of  tbe  special  charge  glTen,  the 
Jury  were  authorized  to  find  that  the  mere 
execution  of  tbe  notes  due  In  the  future 
would  avoid  the  sale,  unless  Heller  saw  to 
the  application  of  said  notes,  or  the  pro* 
ceeds  thereof,  to  the  payment  of  the  debts 
of  W.  a  McUavId  ft  Co.  The  charge  makes 
no  distinction  between  tbe  execution  of  non- 
negotiable  and  negotiable  notes,  and  the 
burden  placed  upon  Heller  to  see  to  the  ap- 
plication of  tlie  notes,  or  the  proceeds  there- 
of, If  said  notes  were  negotiable.  Is  not  in 
harmony  with  the  law  as  expressed  by  our 
supreme  court  In  the  decisions  above  cited. 
There  are  sereral  other  errors  assigned,  bnt 
none.  In  our  opinion,  are  well  taken,  and 
we  deem  It  unnecessary  to  discuss  them. 
For  the  error  of  the  court  in  giving  the  spe* 
clal  charge  complained  of,  tbe  Judgment  of 
the  court  below  is  reversed,  and  the  cause 
remanded. 


SANUER  et  al.  t.  BURSS  et  st 

(Court  of  Civil  Appeals  of  Texas.  Jan. 

26,  1808.) 

AssimmsHT  voR  BsiiBrrr  ov  GasmToas— 

Valiuitt. 

A  conv^anoe,  whether  a  chattel  mortgage 
or  an  ntifiiciiuient.  by  uo  insolvent  firm  to  EL,  of 
its  proi»erty,  to  sell  for  crrH.  uad  first  pu;,  to 
throe  cretlitors  niimed,  nnuiUDts  npecifietl,  was 
reoilered  void  the  direction  that,  after  the 
payuient  of  snid  sutus,  U.  shuuid  avxt  apply  tbe 
money  remniQiof:  to  8iii-h  of  its  debts  as  mif^ht 
be  established,  "or  sbiill  bold  the  same  subject 
to  our  order,  or  the  cliiim  of  any  creditor  not 
hereby  preferred,  paying  each  creditor  not  here- 
by preferred  a  pro  rata  amunnt  of  the  money 
thiit  may  remain,"  as  it  mi>;ht  unreusouubly 
delay  creditors  who  were  entitled  to  such  sur- 
plus. 


Afipeal  from  district  court.  Bell  osunty; 

John  M  Furman,  Judgs^ 

Action  In  attachment  by  Sanser  Bros, 
agataist  Buite  Bros.  J.  A.  Hazrell  nuUla  af- 
fidavit and  gave  bcmd,  rfa^fnifig  the  attwdied 
property.  F^m  a  judgment  in  favor  of  dahn- 
ant,  plalntltrs  appeal.  Reversed  and  ren- 
dered. 

Sanger  Bros,  brought  suit  In  the  county 
court  of  McLennan  county  against  Burke 
Bros,  on  a  debt,  and  obtahied  an  attachment 
to  Bell  county.  This  attachment  was  levied 
on  certain  merchandise.  J.  A.  Harrell  made 
affidavit  and  gave  bond,  claiming  the  proper- 
ty. Issues  were  made  up,  and  a  trial  had 
before  the  court  on  January  16, 1897,  resulting 
In  a  Judgment  In  favor  of  the  claimant.  Ap- 
pellants excepted,  and  gave  notice  of  appeal. 
The  case  Is  brought  up  on  the  court's  findings, 
without  a  statement  of  facta.  The  flimiinpi 
of  the  court  are  as  foUowa: 

Findings  al  Fact 
"0)  On  the  20th  day  of  Deoember.  1801. 
and  prior  thosto.  Burke  Bros,  (a  firm  com- 
posed of  J.  J.  Burke  and  A.  L  Burke)  wen* 
indebted  to  Banger  Bros.  In  the  som  of 
3827.16. 

"(2)  That  on  said  date  Bmfce  Bros,  and  the 
members  of  said  firm  were  In  baslDeas  In 
Holland,  Bell  county,  Texas,  and  on  said  date 
they  executed  the  ft^whiv  tnstmmoat: 

"  *The  State  of  Texas,  Bdl  Oonnty.  Know 
all  men  by  these  presents,  that  we,  J.  J. 
Butfee  and  A.  Ii.  Burice,  of  Holland,  Bell 
county,  Texas,  composing  the  firm  of  Buritf 
Bros.,  merchants  doing  business  as  such  in 
said  town  of  Holland,  being  Indebted  to  the 
persons  hereinafter  named  In  the  sums  here- 
inafter mentioned,  and  to  other  persons  not 
specially  herein  named,  and  being  desirous  ol 
providing  for  the  prompt  payment  of  our  sold 
lndeft>tedne8s  In  the  order  hereinafter  men- 
tioned, have  bargained,  sold,  and  delivered, 
and  by  these  presents  do  bargain,  sell,  con- 
vey, and  d^ver,  to  J.  A.  Harrell.  of  Beh 
county,  Texu,  our  entire  stock  of  goods, 
wares,  and  merchandise  now  owned  by  as 
and  In  our  possession  In  our  storebooae  In 
Holland,  Bell  county,  Texas,  and  all  office 
furniture,  show  cases,  scales,  and  fixtures, 
shelving,  and  counters,  belongtnj;  to  us  In  said 
storehouse:  To  have  and  to  bold  the  same 
unto  the  said  Harrell,  for  the  following  uses, 
pnriMnes,  and  trusts,  absolutely,  forever,  viz.: 
The  said  Harrell  shall,  as  soon  as  practicable 
after  the  execution  of  this  Instrument,  take 
possession  of,  and  sell  for  cash,  either  at  pub- 
lic or  private  sale,  all  of  the  goods,  wares, 
and  merchandise,  and  other  pn^Mrty,  herein- 
conveyed,  keeping  said  property,  wares,  and 
merchandise  Insured  until  disposed  of.  and 
shall  apply  the  moneys  arising  from  such  sale 
as  follows,  viz.:  He  shall  first  pay  off,  in  full, 
our  Indebtedness  due  by  us  by  open  account 
to  Harris  &  Saunders,  of  Belton,  Texas.  In  the 
sum  of  one  hundred  dollars,  and,  after  the 
payment  of  said  sum  ot  om  hundred  doUari. 
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to  Harrfs  &  Saunden,  he,  the  nld  Harrell, 
sball  next  pay  to  Reed  Bros.,  bankers,  of  Hol- 
land, Texas,  our  Indebtedness  to  tbem,  in  fall, 
which  Indebtedness  consists  in  note  and  over- 
drafts amounting  to  three  hundred  and  fifty 
($350.00)  dollars;  and,  after  the  payment  of 
raid  sum  or  three  hundred  and  fifty  dollars  in 
full  to  said  Reed  Bros.,  the  said  HarreU  sball 
oext  pay  our  indebtedness,  in  full,  to  J.  A.  Mel- 
viD,  of  Bell  county,  Texas,  consisting  of  our 
'lote  to  him  for  four  hundred  and  fifty  dollars, 
and  about  one  year's  Interest  thereon  at  ten 
per  cent;  and  after  the  payment  of  said  three 
sums  above  mentioned.  In  the  order  named, 
said  HarreU  shall  next  apply  the  remaining 
portion  of  said  moneys  to  such  of  our  debts 
as  may  be  established  against  us,  or  shall 
hold  tbe  same  subject  to  our  order,  or  the 
claim  of  any  creditor  not  hereby  preferred, 
paying  each  creditor  not  hereby  preferred  a 
pro  rata  amount  of  the  money  that  may  re- 
main In  the  hands  of  said  HarreU  after  tbe 
three  creditors  first  herein  named  are  paid  in 
full.    And  It  Is  hereby  expressly  provided 
that  said  trustee,  HarreU,  shall  be,  and  Is 
hereby,  aUowed  fifty  dollars  per  month  for 
his  services  in  selling  said  property  and  pay- 
ing oDt  the  money  as  herein  provided;  said 
monthly  compensation  to  extend  not  over  tm> 
months.    But  If  he  shaU  seU  said  stock.  In 
bulk,  at  earUer  day  than  two  months  hence, 
his  compensation  shaU,  instead  of  fifty  dol- 
lars per  month,  be  ten  per  cent  of  the  money 
he  receiveo.  In  case  there  is  any  of  said  mon- 
ey  remaining  after  paying  the  debts  and  com- 
Iiensatlon  herein  provided  for,  said  HarreU 
shaU  pay  the  same  over  to  us;  it  being  here- 
by understood  tbat  aU  necessary  expenses, 
and  the  compensatlim  for  said  HarreU.  sbaU 
be  retained  in  his  hands  as  the  same  are  In- 
curred and  is  earned  by  him.   Witness  onr 
hands  this,  the  29th  day  of  December,  A.  D. 
1S94.    J.  J.  Burke.  A.  L.  Burice. 

"  'State  of  Texas,  BeU  Countjr.  Before  me, 
W.  W.  Upshaw,  clerk  of  the  county  court  of 
Bell  county,  Texas,  on  this  day  personally  ap- 
peared J.  J.  Buiice  and  A.  L.  Bui^  botlf 
known  to  me  to  be  the  persons  whose  names 
are  snbscribed  to  tbe  foregoing  instrument, 
and  acknowledged  to  me  tbat  they  executed 
ttae  same  for  the  purposes  and  consideration 
therein  expressed.  Given  under  my  hand 
and  seal  of  ofl3ce  this,  the  29th  day  of  Decern* 
b^,  A.  D.  1894.  W.  W.  Upshaw,  Ooon^ 
Clerk  of  Bell  County.  [Seal.] 

'*  'FUed  for  record  December  29, 18»i,  at  7:50 
o'clock  p.  m.  W.  W.  Upshaw,  County  Clerk 
of  BeU  County.' 

^<3)  That,  at  the  time  of  the  making  of  the 
Ka.ld  deed  of  trust.  Burke  Bros,  and  the  mem- 
l>era  of  said  firm  were  in  an  insolvent  condi- 
tion. 

**(4)  That  said  J.  A.  Harreil,  claimant,  Im- 
oit^lstely  accepted  under  said  deed  of  trust, 
and  the  creditors,  Harris  St  Saunders  and 
K«^ed  Bros.,  mentioned  therein,  at  once  noti- 
fied said  trustee  of  their  acceptan^  under 
saIcI  Instrument. 


That  about  11  o'clock  p.  m.  on  the 
night  of  December  29.  1804,  said  trustee  took 
actual  possession  of  the  property  described  In 
said  deed  of  trust,  but  at  about  the  hour  of 
7:50  o'clock  p.  m.  on  said  29tb  day  of  Decem- 
ber. 1894,  said  BuAe  Bros.  deUvered  to  said 
HarreU  said  deed  of  trust,  which  was  then 
filed  for  recwd,  and  at  the  same  time  deUv- 
ered to  said  HaneU  the  tey  to  ttae  st^Hrehouse 
where  the  goods  conveyed  by  tbe  deed  <xC 
trust  were  then  stored. 

"(6)  That,  a  day  or  two  prior  to  the  execut- 
ing of  said  deed  of  trust,  J.  A.  Melvln,  tbe 
third  creditor  mentioned  in  said  deed  of  trust, 
saw  J.  J.  Burke,  and  called  on  them  for  pay- 
ment of  the  debt  due  him,  mentioned  In  said 
deed  of  trust  That  J.  J.  Burke  then  told 
Melvln  that  he  could  not  pay  him  the  money, 
but  he  was  trying  to  make  the  sale  of  said 
stock  of  goods,  and  that,  if  he  did  so,  he 
would  protect  Melvin.  To  this,  Melvln  re- 
plied, telling  him  to  make  the  sale,  if  be  could, 
but  that.  If  he  had  to  make  an  assignment  or 
deed  of  trust  to  protect  him,  and  Mr.  Bute 
then  told  Mdvin  that  he  would  do  so. 

"(7)  That  on  the  29tb  day  of  December.  1894, 
Sanger  Bros,  brought  suit  on  their  said  claim 
against  Buiice  Bros.,  which  suit  was  reduced 
to  Judgment  tm  the  date  stated  In  plaintiffs' 
tender  of  Issues,  and  plaintiffs  also  recovered 
Judgment  for  the  costs  of  said  suit,  in  the 
sum  of  $21.30,  and  that  this  debt  existed  ifflor 
to  the  making  of  said  deed  of  trust 

"(8)  That  at  the  time  of  filing  said  suit 
Sangn  Bros,  obtained  an  attachment  against 
said  Burke  Bros.,  and  at  1:30  o'clock  a  m.. 
December  30.  1894,  the  officer  having  said 
writ  of  attachment  went  to  the  storehouse  of 
BuHce  Bros.,  containing  the  goods  mentioned 
in  said  deed  of  trust  and  naUed  a  board 
across  the  keybolea  of  the  front  door  and  back 
door  of  said  house,  and  on  each  of  said 
boards  posted  a  notice  that  he  had  attached 
the  property  contained  In  said  building,  by 
virtue  of  said  writ  of  attachment 

"(9)  Tbat  00  the  morning  of  December  30th. 
at  some  time  prior  to  11  o'clock,  said  officer 
saw  Burke  Bros,  and  said  HarreU,  and  de- 
manded the  keys  to  said  storehouse,  and  noti- 
fied them  of  said  attachment  That  they 
refused  to  give  him  possession,  or  to  let  him 
enter  said  store,  and  about  11  o'clock  a  m. 
on  said  dpy  said  officer  went  to  said  store- 
house, which  was  In  the  condition  be  left  It  in 
on  the  night  before,  and  forced  an  entrance 
into  the  same,  and  plaintiffs  designated  the 
portion  of  the  stock  attached,  which  was  In- 
ventoried In  the  aSS^aefn  retnm  to  said  writ 
of  attachment 

*'(10)  That,  in  said  Judgment  (Sanger  Bros, 
against  Burke  Bros.),  Sanger  Bros,  obtained 
a  foreclosure  to  their  Hen  on  said  property 
attached,  subject  to  the  disposition  of  this 
case. 

"(11)  That  early  on  the  morning  of  Decem- 
ber 80,  1894.  said  A.  L.  Burke  left  HoUand. 
to  notl^  said  Melvln  of  the  execution  of  said 
Ittstnmmit   That  he  saw  said  Melvln  about 
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10  o'eUxA  8.  m.  of  said  day.  and  told  him 
that  Burke  Broa.  had  made  a  deeA  of  tnut 
converlnK  their  stodc  of  gooda  to  J.  A.  Hai^ 
cell,  and  that  Reed  Broa.  and  himself  (Mel- 
vln)  had  been  preferred.  To  this  Mdrln  re- 
plied that  that  was  all  right 

"(12)  The  goods  conveyed  by  said  deed  of 
tmst  were  of  the  reasonable  value  of  $1,150; 
«nd  the  portion  of  said  goods  so  attached,  of 
(be  reasonable  Talue  of  |60a 

"(13)  That  the  trustee  has  now  In  bis  hands, 
nallzed  from  said  goods,  91,011. 

"(14)  I  find  that,  at  the  time  of  the  execu- 
tion of  said  deed  of  trust  or  chattel  mortgage 
Burke  Bros.,  they  were  owing  Beed  Bros., 
Harris  &  fiaunders,  abd  J.  A.  Melrln  the 
amounts  sev^ally  as  mentioned  In  said  deed 
of  trust,  and  said  debts  are  stIU  due  and  un- 
(Miid,  and  were  and  are  bona  fide  debts 
against  said  Builce  Bros.'* 

Boynton  &  Boynton,  for  appellants, 

KBY,  J.  (after  atating  the  fact^  We  do 
not  consider  tt  neceasazy  to  determine  whether 
the  Inatmment  executed  by  J.  J.  and  A.  L. 
Snrke  Is  a  chattel  mortgage  or  an  assignment, 
because,  whether  It  be  the  ime  or  the  otha% 
In  onr  oplnloo  the  terms  of  Qie  Instrument, 
>1n  connection  with  the  fact  that  the  makers 
were  buolvent,  and  that  the  property  was 
worth  more,  and  sold  for  more,  than  Hoe  three 
secured  debts,  render  It  void,  as  against  credit- 
ors, llie  stipulations  therein,  "And,  after  the 
payment  of  said  three  sums  above  mentioned 
to  Uie  order  named,  said  Harrell  shall  next 
apply  the  remaining  portion  of  said  moaeys 
to  Bucb  of  our  debts  as  may  be  established 
agaiust  us,  or  shall  hold  the  same  subject  to 
•our  oi-dcr,  or  the  clnim  of  any  creditor  not 
iicreby  preferred,  paying  each  creditor  not  here- 
by preferred  a  pro  rata  amount  ot  the  money 
that  xnny  remain  in  the  bands  of  said  Horrell 
after  the  tliree  creditors  drat  herein  named  are 
^Id  iu  full,"  are  fatal  to  the  validity  of  this 
Instrument  Hie  effect  of  these  stipulations 
mlglit  be  to  uoreasooably  hinder  and  delay 
creditors  who  have  a  rtght  to  have  the  surplus, 
after  paymont  of  the  three  seemed  debts, 
;Plied  to  their  demands.  If  the  iostnunent  had 
merely  stated  tliat  the  surplus  should  revert  to 
the  grantors,  or  had  been  silent  in  reference  to 
the  disposition  to  be  made  of  it  then,  as  such 
-surplus  might  have  been  reached  by  levying 
an  attachment  upon  tbe  property  as  prescribed 
by  article  SSiiQ  of  the  Kevlied  Statutes,  or 
by  garnishment  proceediag  against  tbe  trus- 
tee, tlie  case  would  have  been  different,  though 
we  make  no  ruling  as  to  tbe  validity  of  such 
.an  instrument.  The  vice  in  this  conveyance 
Is  that  It  makes  no  definite  and  specif;  dls- 
posltioa  of  the  surplus,  but  leaves  it  to  the 
disci'etion  of  the  trustee,  either  to  pay  it  to 
the  makers  of  the  Instrument,  or  to  all  their 
other  creditors.  In  proportion  to  their  several 
debts,  or  apply  tt  to  the  payment  of  sucb  debts 
aa  may  be  established  against  the  makers. 
Ibeae  provlsfona  Test  In  tiie  trostee  a  discre- 


tion, the  exercise  of  wUcfa  mlgttt  enable  him 
to  unreaaonably  binder  and  delay,  U  not  ab- 
solutely defeat,  the  efforta  of  other  eradltns 
to  subject  the  surplus  to  their  deMn  For  in- 
stance, If  a  creditor  should  attempt  to  reach 
this  surplus  by  attacfam^t  vt  gamMunent,  the 
trustee  could  say  that  aceardli^  to  die  temM 
of  the  conveyance.  Burke  Bros,  had  do  abftv 
lute  right  to  tbe  snrplns,  because  he  had  elect- 
ed not  to  hold  It  subject  to  their  order,  or  pay 
it  to  Uiem,  but  to  dispoae  of  it  In  one  of  the 
other  modes  preacrlbed  by  the  instmment: 
or  If  Uie  credttor  should  demand  paynmit  of 
his  pro  rata  part  of  the  anrplus,  nad/er  the  last 
clause  of  the  Instrument,  as  quoted  above, 
tbe  trustee  might  reply  Uiat  he  had  decided 
not  to  apply  the  surplus  as  authorized  by  said 
clause^  but  to  hold  It  subject  to  the  order  of 
Burke  Bros.,  or  pay  It  out  on  sucb  debts  as 
might  be  estaldlabed  against  than;  and  If 
the  creditor  son^t  to  readi  flils  moa^  in  the 
mode  designated  la  the  first  danse^  aa  above 
quoted,  evea  If  the  phrase  "established  agaEn»t 
ns"  has  a  definite  and  certain  meaning,  stilL 
after  establishing  his  claim,  the  creditor  might 
be  met  with  the  assertion  that  the  trustee  bad 
concluded  to  Ignore  the  estabUshed  claims,  and 
pay  the  money  to  Burke  Bros,  "nils  Illustrates 
tbe  want  of  certainty  aa  to  the  disposition  to 
be  made  of  tbe  anrplus  after  paying  the  three 
IHreferred  debts.  Furtbarmore,  tbe  language, 
"such  of  onr  debts  as  may  be  established 
against  us,"  is  ambiguous,  and  doea  not  snf- 
fldently  point  out  a  mode  by  which  credltois 
could  reach  this  snipltn.  It  does  not  show 
whether  the  debts  are  to  be  established  by 
the  production  of  written  obligations  to  psy. 
by  ex  parte  aflidavlts,  or  by  Judgments;  nor 
does  It  state  whether  the  mon^  Is  to  be  ap- 
plied to  the  first  debts  that  are  established,  or 
to  be  prorated  amoog  all  the  debts  that  may  be 
estabUshed  within  a  given  time.  For  tbef« 
reasons,  under  the  tacts  of  this  case,  as  agato^ 
the  rights  of  appellants,  the  Instrument  to 
questlM)  is  void,  and  did  not  vest  title  in  the 
trustee.  The  judgment  of  the  trial  court  will 
be  reveised,  and  Judgment  here  rendered  for 
appellants.   Bamsei.  and  tendered. 

OROOM  et  aL  V.  WIXSTON  et  aLi 

(Court  oc  Civil  Appeals  of  Tvsmm.   Dec  23, 
1887.) 

JuzMMSKt^PLSAninas  ro  Const ku^ 

1.  In  determialng  whether  a  Jad^ment  amlnst 
ooe  as  executor  was  pbtnined  SRoiiMt  him  in 
his  rcpresentntive  cnpacity,  as  executor  of  no 
estate,  and  not  agaiust  him  Individually,  llie 
pleadings  in  the  sctlon  In  whidvU  waa  rendered 
may  be  considered. 

2.  Id  on  action  to  recover  land  belonfriog  t» 
estate  of  deceased,  gold  under  an  executiMi  is- 
sued over  25  years  previous  upon  a  Jodjnnent 
rendered  4  years  before  tbe  sale,  against  H.. 
"extx.,"  and  D..  "extr.,"  In  an  action  wherein 
the  plendiii;rH  have  been  lost  and  all  parties  to 
the  action  (except  D.),  the  couusel,  judge,  and 

1  Behearing  denied* 
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clerk  of  ooart,  were  desd*  tlw  twttnionr  of  D. 
that  the  actiim  was  to  lecorer  ag^nit  tiie 
tste  of  deceased  a  debt  dm  by  deceased  tn  hit 

tifetime,  and  not  for  ncovery  of  any  debt  due 
hj  wttsess  or  bis  co-defendant.  Is  admissible  to 
prove  what  the  pleadings  in  the  action  con- 
tained, notwithstanding  the  witness  did  not  re- 
member whether  he  had  eTer  read  the  petition 
Id  the  case,  or,  If  be  had,  conld  not  give  Its  con- 
tents. 

3.  Under  Pasch.  Dig.  8  1871,  which  made 
It  the  duty  of  the  clerk  to  laaue  an  execntlon 
against  the  estate  of  defendant's  tratator  when 
the  jadgmeat  was  against  him  as  executor,  it 
was  not  essential  that  the  judgment  should  di- 
rect that  execution  sboula  Issue  against  the 
property  of  the  estate. 

Error  from  district  court,  Matai;orda  coun- 
ty; T.  S.  Reese,  Judge. 

Action  by  W.  J.  Croom  and  others  against 
Milton  R.  Winston  and  others  to  recoTer  land. 
Judgment  for  d^mdants.  Pl&intlffii  appeaL 
Affirmed. 

G.  P.  DousftertT,  for  Ai^)dlaiit8.  Brooks  St 
Sparkman,  for  apptilees. 

PLBASANTS,  J.    This  suit  wsa  instituted 
by  appellants  against  appellees  for  the  re- 
covery o(  the  James  Moore  league  of  land, 
situated  in  the  county  of  Matagorda.  Both 
the  plalntilfs  and  the  defendants  claim  from 
a  common  source.    The  land  In  controversy 
was  at  the  time  of  his  deaith  the  community 
property  of  A.  O.  Horton,  late  of  Whartos 
county,  and  his  wife,  Eliza.  A.  C.  Horton 
died  testate  in  the  year  1866  or  1866.  By 
his  will  be  bequeathed  to  his  wife  all  of  his 
real  prt^ierty  for  and  during  her  life,  and  at 
ber  death  to  his  <Hily  children,  his  son,  Robert 
J.  W.  Horton,  and  Mrs.  Patience  L.  T.  Den- 
nis, the  wife  of  I.  N.  Dennis,  in  equal  mole- 
ties,  share  and  share  alike.  He  appointed  his 
nife  (ElUza  Horton)  and  his  son-in-law  ex- 
ecutrix and  executor  of  his  will,  and  directed 
that  no  action  should  be  bad  in  the  probate 
court  In  the  administration  of  his  estate,  oth- 
er than  the  probating  of  his  will  and  the 
filing  of  an  Inventory.   This  will  was  dtdy 
probated  in  the  county  court  of  Wharton  on 
the  27th  of  Angmt,  1866.  Mrs.  Dennis  died 
In   1863,   leaving  only  one  descendant,  a 
daughter,  Llda  T.  Dennis,  who  Intermairied 
with  tbe  plaintiff  W.  J.  Croom,  and  who  died 
In  1880,  leaving  surviving  hee  only  two  chil- 
dren, Llda  Dennis  Oroom,  the  wife  of  plalntUf 
J.  F.  Hodges,  and  Horton  Fry  Croom,  who 
died  In  Infancy,  on  the  20tb  ot  June,  1867. 
Mrs.  Eliza  Horton,  In  her  own  right,  and  not 
as  executrix  of  the  will  of  her  husband,  A. 
C.  Horton,  and  her  son,  R.  J,  W.  Horton,  con- 
veyed tbe  land  in  controversy  to  John  and 
William  Brady.  The  defendants  claim  title 
to  tbe  land  sued  for  under  this  deed,  and  un- 
der a  sale  thereof  made  by  the  sh^ll  of 
Matajforda  county  under  a  writ  of  execution 
Issued  opoo  a  Judgment  which  will  be  here- 
after recited;  and  the  plaintiffs'  claim  Is  made 
aiider  the  vrlll  of  A.  O.  Horton,  and  by  In- 
herltaxMe  through  Mrs.  Croom  and  her  de- 
ceased son,  Horton  Fiy  Oroom,  from  Mra. 
438.W.-68 


Dennis.  The  judgment  under  which  the  land 
was  sold  Is  In  these  words:  "Plunkett  A 
Russell  (Na  668)  vs.  Eliza  Hort<m.  Extx.,  I> 
N.  Dennis,  Extr.,  of  A.  a  Horton,  dec'd. 
This  case  being  called  for  trial  this  24th  day 
of  April,  1868,  the  parties  a^eared  by  th^r 
attorneys,  vis.  John  W.  Harris  for  the  plain- 
tiff, and  Qnlnnan  &  Wbltten  for  the  defend- 
ants, and,  waiving  a  Jury  and  all  errors,  sub- 
mitted the  case  to  the  court  on  the  merits. 
And  thA  court  having  heard  the  evUeuce,  it 
appearing  to  the  satisfaction  of  the  court  that 
the  plaintiffs  have  fully  established  their  de- 
mands, It  is  hereby  ordered  and  adjudged 
that  the  said  plaintUfs  have  and  recover  of 
said  defendants  the  sum  of  forty-nine  and 
thirty-four  hundredths  dollars,  wltb  interest 
thereon  at  the  rate  of  ten  per  cent  per  an- 
num from  date  hereof  until  paid.  And  also 
the  further  sum  of  six  thousand  seven  hun- 
dred and  twenty-seven  *>/io»  dollars  (96,- 
627.62),  with  Interest  thereon  at  the  rate  of 
twelve  per  cent  per  annum  from  date  here- 
of until  paid,  together  with  all  costs  of  the 
Bald  plaintiffs  In  this  suit  And  by  the  con- 
sent of  parties  It  is  further  ordered  that  no 
execution  shall  issue  herein  before  the  first 
day  of  November  next,  18C8."  Tbe  executlim 
wblc4i  was  levied  on  the  land  was  issued  from 
the  clerk's  office  of  the  district  court  of  Whar- 
ton county  on  tbe  24tb  of  September,  1872. 
and  recites  that  "on  the  24th  day  of  April, 
1868,  Plunkett  &  Russell  recovered  a  Judg- 
ment in  cause  1,868  against  Eliza  Horton, 
executrix,  and  I.  N.  Dennis,  executor,  of  A. 
C.  Horton,  deceased,  for  $6,727.^  with  In- 
terest" and  then  commands  tbe  sheriff  of 
Matagorda  county  "tliat  of  the  goods  and 
chattels,  lands  and  tenements,  of  the  said 
estate  of  A.  C.  Horton,  deceased,  In  the  hands 
of  EUza  Horton  and  I.  N.  Dennis,  that  he 
cause  to  be  made  the  full  amount  of  ssld 
Judgment  interest  and  costs  of  suit."  The 
return  on  this  writ  shows  a  sale  of  the  prop- 
erty In  controversy  by  the  sheriff  of  Mata* 
gorda  county  on  the  Sttidayof  November,  1872. 
It  having  been  shown  that  an  of  the  plead- 
ings in  cause  No.  668  had  been  lost  for  many 
years,  I.  N.  Dennis,  the  executor  of  the  will 
of  A.  0.  Horton,  testified,  over  the  objec- 
tlons  of  the  plaintiffs,  that  he  and  Mrs.  Hor- 
ton were  sued  by  Plunkett  &  Russell  In  said 
cause  for  the  recovery  of  a  debt  due  from 
the  estate  of  their  testator,  and  for  that  debt 
the  Judgment  above  recited  was  rendered,  and 
not  against  himself  and  Mis.  Horton  for  any 
debt  or  liability  of  tlielrs.  That  the  suit 
against  hlms^f  and  Mrs.  Horbm  was  for  • 
debt  due  to  the  plaintiffs  by  their  testator,  A. 
0.  HcHton,  and  not  f<»r  a  debt  due  by  either 
of  them,  the  witness  was  positive;  but  did 
not  remember  whether  he  ever  read  the  i>etl- 
tlon  in  the  case,  or  not,  and,  If  ever  he  did, 
he  could  not  then  state  Its  contents.  The 
Judgment  and  execution  were  botb  admitted 
in  evidence  over  the  objections  ctf  the  plain' 
tiffs,  and  to  the  admission  of  each,  as  well  as 
to  tbe  admission  of  the  teAttmony  oC^tbe  wU- 
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ness  Dennis,  plaintiffs  took  a  blU  of  excep- 
tions. It  being  admitted  by  the  plaintiffs 
that  the  defendants  had  whatever  title  passed 
to  the  land  In  controTersy  under  the  deed  to 
John  and  William  Brady,  and  by  ihe  sale  nn- 
der  execution,  the  trial  Judge  directed  a  ver- 
dict for  the  defendants,  which  being  done, 
judgment  was  rendered  that  the  plaintiffs 
take  nothing  by  their  suit,  and  that  the  de- 
fendants go  hence  without  day.  A  new  trial 
being  refused  defendants,  they  excepted,  and 
appealed  to  this  court 

After  deliberate  consideration  of  the  ap- 
peal as  presented  In  the  able  brief  of  the 
appellants'  counsel,  we  are  of  the  opinion 
that  the  Judgment  should  be  affirmed;  and, 
in  giving  onr  reasons  for  the  conclusion  we 
liave  reached,  we  will  consider  the  more 
salient  points  In  the  objections  made  by  the 
appellants  to  the  evidence  offered  by  appel- 
lees in  support  of  their  claim  of  title,  and 
admitted  by  the  court  The  judgment  of 
Plunkett  &  Bussell  against  Mrs.  Horton  and 
I.  'N.  Dennis,  rendered  on  the  24th  of  April, 
1806»  It  is  urged  by  appellants,  is  a  Judg- 
ment against  the  defendants  in  their  Indi- 
vidoal  capacity,  and  not  In  their  representa- 
tive capacity;  that  the  words  "executrix" 
and  "executor,"  following  the  names  of  the 
defendants,  are  but  words  of  personal  de> 
acrlptlon,  and  that  the  judgment  makes  the 
defendants  liable  de  bonis  proprlls,  and  not 
de  bonis  testatorls;  and  that,  therefore,  the 
judgment  will  not  support  the  execution  Is- 
sued under  It  against  the  property  of  the 
estate  of  A.  O.  Horton,  decrased.  In  the 
hands  of  the  defendants,  the  executor  and 
executrix  of  the  deceased's  will.  And  It  Is 
further  objected  that  It  is  not  permissible 
to  show  from  the  pleadings,  or  by  any  evi- 
dence dehors  the  minutes  of  the  court  that 
the  suit  was  against  the  estate  of  the  de- 
fendants' testator,  and  not  against  the  de- 
fendants, and  that  the  judgment  made  de- 
fendants liable  de  bonis  testatorls,  and  not 
de  bonis  pEoprlls.  These  objections  to  the 
Introduction  of  this  judgment  as  a  Unk  in 
the  defendants'  claim  of  title  are  presented 
by  counsel  with  much  force,  under  various 
assignments  and  many  propositions;  and. 
If  these  objections  be  valid,  the  judgment 
appealed  from  should  be  reversed.  That 
judgments  rendered  in  manner  and  form 
identical  with  the  one  we  are  considering 
have  In  this  and  many  other  jurisdictions 
been  h^d  to  be  judgments  against  the  de- 
fendants, and  not  against  the  property  of 
the  estate  of  their  testator  or  Intestate,  can- 
not be  denied.  But  if  It  has  ever  been  held 
by  any  respectable  court  that  under  no  cir- 
cumstances can  it  be  shown  by  any  evidence 
dehors  the  minute  of  the  judgment  that  such 
judgment  was  rendered  against  the  execu- 
tors or  administrators  In  their  representa- 
tive capacity,  and  not  ai^st  them  Indi- 
vidually, we  are  not  aware  of  such  decision. 
We  can  readily  understand  that  where  exe- 
cution has  been  issued  upon  such  a  Judg- 


ment against  the  property  of  the  executor 
or  administrator,  and  bis  propwty  sold.  In 
a  suit  between  the  executor  and  the  pur- 
chaser of  the  property  the  former  abould  not 
be  heard  to  say  that  the  judgment  against 
him  was  de  bonis  testatorls,  and  not  de  bonli 
proprlls.  Executors  sometimes  by  their  con- 
duct make  themselves  personally  liaMe  to 
the  creditors  of  their  testator,  and  when 
this  is  the  case  the  judgment  would  Impose 
a  liability  de  bonis  proprlls,  althouj^  the 
snlt  was  against  the  defendant  in  his  fldncl- 
ary  capacity;  and  It  has  ever  been  the  policy 
of  the  law  to  uphold  judicial  sales,  unless 
they  are  plainly  Illegal.  In  this  suit  the 
plaintiffs  are  assailing  as  Illegal  and  void  a 
sale  made  more  than  a  quarter  of  a  ooi- 
tury  ago,  under  an  execution  Issued  against 
the  estate  of  the  great  grandfather  upon  a 
Judgment  rendered  some  four  years  t>efore 
the  sale,  against  the  executors  of  the  inde- 
pendent will  of  their  ancestor.  Under  such 
a  state  of  facts,  it  must  be  clearly  shown 
that  the  execution  was  issued  without  au- 
thority of  law,  before  a  court  of  Justice 
would  be  authorized  to  pronounce  the  sale 
void.  If,  as  has  been  decided  by  onr  su- 
preme court  (see  Dunlap  v.  Southerlln,  63 
Tex.  38,  and  authorities  there  cited),  the 
pleadings  In  a  suit  may  be  examined  for 
the  purpose  of  ascertaining  whether  the 
judgment  was  authorised  against  the  de- 
fendant, In  favor  of  the  party  designated  ai 
plaintiff  In  the  minute  of  the  Judgment 
why  may  not  a  judgment,  whldi  upon  Its 
face  Is  ambiguous,  be  read  In  the  lli^t 
the  pleadings,  for  the  purpose  of  explaining 
and  making  clear  that  which  Is  ambiguous? 
If  resort  can  be  had  to  the  pleadings  in  the 
one  case  for  the  purpose  of  showing  that  a 
judgment  which  upon  its  face  was  valid  was 
In  fact  a  nullity,  we  think  the  ]>IeadIng8  may 
be  read  In  connectton  with  a  Jndgmott 
which  prima  facie  makes  the  dtfendant  po^ 
sonally  liable  to  plaintiff,  to  show  that  tiw 
plaintiff's  suit  was  not  for  such  pvipose^ 
but  for  the  purpose  of  obtaining  a  judg- 
ment against  the  property  of  the  estate  of 
the  defendant's  testator  in  the  possession 
of  defendant  Uore  cogent  reasons  might 
be  presented.  It  seems  to  us,  against  resort 
Ing  to  the  pleadings  for  the  purpose  pw- 
mitted  In  the  case  of  Dunlap  ▼.  Sontharlln, 
supra,  than  could  be  urged  against  them  In 
this  cose,  for  the  purpose  we  have  Indicated. 
To  Interpret  and  construe  the  legal  effect  of 
the  Judgment  in  the  light  of  the  pleadlngB 
in  any  case  Is  neither  an  attack  upon,  nor 
an  amendment  of,  the  judgment,  as  oounad 
seems  to  consider.  If  the  pleadings,  as 
shown  to  be  the  case  In  cause  Na  668,  have 
been  destroyed  or  lost,  parol  evidence  is 
admissible  to  show  what  the  i^eadli^  con- 
tained. At  the  time  of  the  trial  of  this 
cause,  all  of  the  parties  to  tiie  suit  of  nunk- 
ett  and  Bussdl  sgatnst  Mrs.  Horton  and 
I.  K.  Dennis  {jure  defendant  DennlsV  ss 
weD  as  tiie  counsd  in  the  cause,  and  the 
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judge  and  the  derfc  of  the  court  which  tried 
that  cauK,  -were  dead;  and  ve  think  the 
positlTo  testimony  of  Dennis  to  the  effect 
that  the  suit  was  to  recorer  against  the 
estate  of  A.  O.  Hortont  deceased,  a  debt  due 
by  the  defendant  In  hla  lifetime  to  the  plain- 
tiffs, and  not  for  the  recovery  of  any  debt 
dae  by  the  witness  or  his  coMiefendant,  was 
admissible,  notwithstanding  the  declaration 
of  the  witness  that  be  did  not  remember 
whether  he  had  ever  read  the  petition  In 
the  case  or  not,  and.  If  he  had,  he  conld  not 
then  give  Its  contents,  to  prove  what  the 
pleadings  In  that  salt  contained.  Under 
the  circumstances  of  this  case,  It  was  per- 
missible to  show  by  circumstantial  evidence 
what  the  pleadings  in  cause  No.  668  were. 
If  the  object  of  the  sntt  was  to  subject  prop- 
erty of  the  estate  of  A.  0.  Horton,  deceased. 
In  the  banda  of  his  personal  represeDtatlres, 
to  the  payment  of  a  debt  doe  by  him  at  the 
time  of  his  death  to  plalntlffli,  the  Inference 
Is  that  the  pleadings  were  framed  with  the 
view  to  accomplish  the  purpose  of  the  plaln- 
tlAB.   It  then,  the  Judgment  was  against 
the  defendants  Denida  and  Mra.  Horton  In 
their  representative  capad^,  It  would  anp- 
port  the  execution  under  which  the  land  In 
controversy  was  sold,  and  It  warn  not  es- 
sential that  the  Judgment  should  direct  that 
locution  should  Issue  against  the  property 
of  the  estate  of  the  defendants'  testator. 
Tbe  statute  (arUde  1S71,  Pas(A.  Dig.)  made 
it  the  duty  of  the  cleA  to  laane  an  owcu- 
tlon  against  the  estate  when  the  judgment 
was  against  an  encutor.   If,  as  Inaiated  by 
appellants,  no  oucutlon  could  issue  against 
the  pmpwty  of  the  estate  of  a  decedent  In 
the  hands  of  his  executor,  unleM  a  jndg^ 
ment  expressly  so  directs,  why  the  necessity 
for  arttele  13717  Why  need  tbe  letfslature 
direct  the  derk  to  do  that  which  the  Judg- 
ment, by  its  express  terms,  commands  to 
be  d(«ie7   We  are  not  prepared  to  adopt  the 
ai^^ellants'  interpretation  of  Oils  arti<^ 
We  are  Indined  to  tite  opinion  that  the  puz^ 
pcne  of  the  legislature  was  aomettitng  more 
than  merely  to  authorlae  the  issuance  of  an 
execution  against  the  property  of  an  estate 
npon  a  judgment  against  an  executor  of  an 
Ind^jkoident  wUL   One  purpcne  of  the  tta^ 
ate  -would  teem  to  be  to  Instmct  the  cl«k 
•a  to  his  duty  where  the  judgment  was,  In 
OiB  language  of  the  statute  "against  the 
executor,"  without  directing  the  Issuance  of 
an  execution.  The  ol^fect  of  the  statute  was 
doubtless  to  meet  and  to  obviate  the  very 
objection  which  appellants  are  urging  to 
the  Judgmoit  and  execution  npon  which  ap- 
pdlees  rdled  to  support  tiielr  dalm  of  title 
nptm  the  trial  of  Oils  cause.   Bdlering  that 
the  court  did  not  err  In  overruling  appel- 
lants' objections  to  the  admission  in  evidence 
of  tbe  judgment  in  cause  No.  068,  nor  the 
execution  Issued  thereon,  and  under  which 
tbe  land  In  eo^rorersy  was  sold,  nor  the 
aherura  deed  to  the  purchase:,  the  judgment 
la  afllrmed.  AiBrmed. 


NBIMAN  et  aL     aOHUSTBB  et  aL 
(OouTt  of  OlvU  Appeals  of  Texas.  Jan.  19^ 

1886.) 

EoMBSTBAD— What  Cokstitotci— Vbsdox  axd 

PCTROHASSK— BbBACH  OV  CoiTTMAOr— TbHDSK. 

1.  The  owner  of  840  acres,  on  which  he  lived, 
sold  4  acres  in  one  corner,  over  which  a  pri- 
vate way  from  his  residence  to  tiie  tiighwar 
passed,  which  was  otherwise  nsed  only  as  pas- 
tare.  Hdd  that,  there  being  sufficient  left  to 
satisfy  ail  homestead  demands,  the  htnnestead 
was  not  impressed  on  tbe  part  sold,  so  as  to  re- 
quire tbe  wife  to  join  In  the  deed. 

2.  A  vendor  cannot  recover  of  the  purchaser 
as  for  a  failure  to  perform  verbal  agreements 
made  with  the  vendor  as  part  oC  the  consider- 
ation, without  showing  a  failure  to  perform* 
and  that  he  has  been  Injured  thereby. 

3.  A  vendor  who  sella  with  an  agreement  al- 
lowing him  to  repurchase  within  a  certain  time 
and  on  certain  conditions,  l>efore  he  acquires 
any  right  to  the  land,  must  first  make  a  tender 
of  the  price  when  the  privilege  accrues. 

Appeal  from  district  court,  MlOs  conhty; 
John  M.  Furman,  Judge. 

Action  by  K.  Schuster  and  others  against 
George  Nelman  and  others  to  recover  cer- 
tain real  estate.  Judgment  for  plalntUts. 
Defendants  appeaL  Affirmed. 

The  nature  of  this  suit  Is  disclosed  by  the 
conclusions  of  fact  and  law  filed  by  the 
trial  Judge,  which  are  as  follows: 

"a)  I  find  that  on  March  6,  18D0,  Geo. 
Nelman,  his  wife  not  joining  In  the  deed, 
sold  and  conveyed  the  land  In  controversy 
to  AIt>ert  Weber;  that  the  only  pecuniary 
condderatton  for  said  sale  was  said  Web- 
er's promissory  note  for  fSO,  bearing  10  per 
cent.  Interwt  per  annum  from  date,  and  due 
February  1,  1896.  Tliat  at  the  same 
time,  and  as  a  part  of  the  consldoatlon  for 
said  sale,  said  Weber  agreed  to  build  a 
taouae  npon  said  lands,  with  a  storeroom 
and  music  hall  therein,  together  with  rooms 
for  his  family,  and  to  reside  In  said  houaa 
and  upon  said  lands,  and  while  he  so  re- 
sided thereon  to  ke^  a  grocery  store  In  s^ 
house,  and  to  teach  music  and  a  German 
literary  sduxd  therein,  and  to  receive  and 
distribute  malls  to  the  people  of  tbe  settle- 
ment, and  that  Iw  would  call  the  idace  Nel- 
man, and  would,  at  as  eady  a  date  as  pos- 
sible, get  a  post  office  establlahed  at  that 
point.  ^  That  this  ^reement  of  said 
Weber  was  not  written  in  the  deed,  nor  em- 
bodied in  any  other  writing.  (4)  That  at 
the  aame  time,  and  as  a  further  part  of  the 
consideration  for  said  sale,  said  Weber  «ce- 
cuted  and  delivered  to  said  Nelman  a  writ- 
ten agreement  that.  If  he  (Weber)  sold  said 
land  within  the  space  of  five  years  from  the 
date  of  the  conveyance  to  him,  the  said 
George  Nelman  should  have  the  refusal  of 
said  land;  but,  if  said  Weber  k^t  said 
land  In  his  poasesslon  after  Ave  years  from 
the  date  of  said  deed,  then  said  agreement 
ahould  be  without  ^ect  and  Told."  "(6) 
That  aald  agreement  was  made  and  entered 
Into  at  the  aame  time  and  place  when  and 
where  said  deed  was  madi^  andHliat  boUi 
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instrumentB  were  delivered  at  the  same  time 
and  place;  that  the  reason  said  contract 
was  not  inserted  In  the  deed  from  Neiman 
to  Weber  was  because  the  Jnatice  prepar- 
ing the  papers  advised  that  it  would  not  be 
legal  to  embody  It  in  the  deed.  (7)  That 
sold  Weber  built  a  house  upon  said  land.  In 
accordance  with  bis  agreement  aforesaid, 
and  resided  therein  for  the  space  of  about 
three  months,  during  which  time  he  kept  a 
grocery  store  therein,  taught  music,  and  re- 
ceived and  distributed  mall  to  the  people  of 
the  settlement;  that  at  the  end  of  three 
months  said  Weber  abandoned  said  premises, 
left  the  state,  and  is  and  ever  since  has  been 
a  resident  of  the  state  of  Wisconsin.  (8) 
That  after  said  Weber  abandoned  said 
premises  and  left  the  state,  as  aforesaid,  on 
the  8d  day  of  June,  1S96,  his  wife,  Harle 
Weber,  who  was  then  preparing  to  Join  her 
husband  In  Wisconsin,  executed  and  deliver- 
ed to  the  plaintiffs  herein  a  deed  of  convey- 
ance to  said  land;  that  said  deed  expresses 
a  nominal  consideration  of  five  dollars,  but 
that  the  real  consideration  therefor,  but  not 
therein  expressed,  was  the  sum  of  one  hun- 
dred and  thirty-five  dollars,  paid  and  to  be 
paid  by  plaintiffs  for  said  Weber,  and  the 
further  consideration  of  plaintiffs  assuming 
and  agreeing  to  pay  off  the  note  due  from 
said  Weber  to  defendant  Neiman;  that,  af- 
ter the  execution  and  delivery  of  said  deed 
by  Mrs.  Weber,  the  same  was  sent  by  plain- 
tiffs to  said  Albert  Weber  in  Wisconsin,  and 
was  afterwards  executed  and  acknowledged 
by  him  In  said  state,  and  his  acknowledg- 
ment bears  date  June  15,  1896;  that  at  the 
time  Mrs.  Weber  abandoned  said  house,  and 
before  she  delivered  the  deed  aforesaid,  she 
had  possession  of  said  house,  and  delivered 
possession  of  the  same  to  plaintiffs,  and 
they  locked  the  said  house  and  kept  the 
keys.  <9)  Mrs.  Weber  executed  and  deliver- 
ed the  deed  to  plaintiffs  about  1  o'clock  p. 
m.,  and  about  5:30  o'clock  p.  m.  defendant 
Neiman  Informed  plaintiff  Schuster  that  he 
claimed  the  property,  and  that  he  claimed 
the  house,  because  It  was  upon  his  land; 
that  plaintiff  Nearens  was  present  when  the 
contract  between  Neiman  and  Weber  was  dis- 
cussed,  bat  was  not  present  whrai  the  same  was 
consummated.  (10)  That,  on  the  third  or  fourth 
day  after  the  execution  and  delivery  of  the 
deed  aforesaid  by  Mrs.  Weber,  defendant 
Neiman  took  possession  of  the  premises,  and 
has  ever  since  held  and  claimed  the  same 
as  his  own,  declaring  the  contract  between 
himself  and  said  Weber  rescinded  and  of  no 
effect  (11)  That  afterwards  plaintiffs  sued 
said  Weber  for  debt  In  the  sum  of  $180. 
being  money  that  they  bad  paid  and  agreed 
to  pay  for  him  as  hereinbefore  stated,  and 
personal  service  was  had  upon  said  Weber 
in  said  cause  in  the  state  of  Wisconsin;  that 
a  writ  of  attachment  was  duly  Issued  and 
levied  upon  the  real  estate  in  controversy; 
that  Weber  made  default  in  said  cause,  and 
Judgment  by  default  was  taken  for  said 


debt,  and  fixing  the  attachmoit  lien  upon 
the  said  real  estate;  that  an  execution  there- 
after Issued,  under  which  the  property  in 
controversy  was  levied  upon  and  sold  as 
real  estate,  and  plaintiffs  became  pnrchasan 
at  the  sale.  (12)  That,  at  maturity  of  the 
note  aforesaid,  plaintiff  Bchnster  tendered 
and  offered  to  pay  defendant  Neiman  the 
full  amount  of  same,  principal  and  Interest, 
and  afterwards  tendered  and  paid  into  court 
the  amount  so  tendered  said  Neiman,  which 
tender  was  at  all  times  by  said  Neiman  re* 
Jected  and  refused.  (13)  That  at  the  time 
defendant  Neiman  sold  the  land  In  contro- 
versy to  Weber  It  was  and  now  Is  a  part  of 
a  larger  tract  of  S40  acres  owned  by  said 
Neiman,  and  upon  which  he  and  his  family 
then  resided  and  now  reside,  being  all  the 
land  owned  by  him;  that  the  north  end  of 
said  S40-acre  tract  was,  at  and  long  prior 
to  the  sale  to  said  Weber,  used  and  occupied 
by  a  tenant  of  said  Neiman;  that  the  plot 
and  map  hereto  attached  and  marked  'Ex- 
hibit A,'  and  made  a  part  hereof,  correctly 
represents  said  Nelman's  land,  together  with 
the  land  In  controversy,  and  that  occupied 
by  said  Nelman's  tenant  (14)  That  the 
only  stock  water  upon  said  Nelman's  land 
is  on  the  south  end  of  same,  and  that  to  cut 
off  200  acres  on  the  north  end  would  leave 
said  Neiman's  dwellings  and  outhouses  od 
the  south  140  acres,  and  would  leave  him 
without  stock  water,  or  water  for  house  use;  i 
that  the  distance  from  the  land  In  contro- 
versy to  said  Nelman's  house  is  between  350 
and  400  varas;  that  before  the  property  Id 
controversy  was  sold  by  defendant  Neiman 
to  said  Weber,  the  road  by  which  said  Nei- 
man had  access  to  the  public  road  ran  across 
the  land  in  controversy,  as  shovrn  by  the 
double-dotted  line  on  plot;  that  aaid  Nei- 
man turned  his  cattle,  sheep,  etc,  in  and 
out  at  said  S.  E.  gate,  and  when  they  were 
on  the  out  range  he  turned  them  In  at  said 
gate  for  water,  there  being  no  water  on  the 
out  range;  that  said  Neiman  had  been  so 
nslng  said  land  for  a  period  long  prior  to 
the  sale  thereof  to  said  Weber,  but  further 
than  above  stated  was  making  no  further 
use  of  the  land  in  controversy  tlian  of  other 
of  his  pasture  lands;  that  the  sale  of  the 
land  In  controversy  by  said  Neiman  necessi- 
tated a  change  in  the  road  from  said  Nei- 
man's house  to  the  public  road,  from  the 
way  it  then  ran  to  the  way  it  now  runs,  as 
indicated  upon  the  plot  which  change  put  | 
said  road  upon  worse  and  rougher  ground 
than  formerly,  and  that  the  road  as  It  now 
runs  is  dangerous  to  trav^  upon  in  the 
nighttime,  unless  one  drives  carefully;  that 
Ooldtbwaite  Is  defendant  Nelman's  nearest 
trading  point  and  Is  about  17  miles  south- 
west of  where  he  lives;  that  to  go  to  ao*! 
return  from  Goldthwalte  usually  consniiit'S 
the  day  and  a  part  of  the  night  (15)  That 
plaintiffs,  defendants,  and  said  Weber  are 
German  people,  and  speak  the  Oaman  lan- 
guage, and  that  said  We^r  speska  readily 
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both  EngUih  and  German;  that  i^laintlffs 
And  a  large  niuntier  of  other  Oernuui  people 
of  tbe  Kttlement  were  dMlrona  of  lutTlng 
said  Weber  settle  among  ttaem,  and  engage 
In  the  oecnpatlons  and  profeselone  afore- 
eald,  in  accordance  vltb  lUs  agreement  with 
eald  Xelman.  and  on  that  account  loaned 
and  adTanced  him  money  and  aasleted  him 
In  dlrera  ways  In  building  npon  and  Improv- 
ing the  premleee  In  controTersy.  (16)  I  find 
that  there  was  no  fraud  perpetrated  by  said 
Weber  npon  said  Nelman." 


T  


"Conclusions  of  Law. 

«*a)  I  And  that  the  deed  from  Qeo.  Nelman 
to  Albert  Weber  conveyed  to  Weber  said  four 
acres  of  land,  subject  to  the  superior  title  re- 
maining In  Nelman,  until  the  note  was  paid. 
(2)  I  find  that  whatever  rights.  If  any.  under 
the  pleadings  In  this  case,  that  Geo.  Nelman 
might  have  bad  against  said  Weber  (or 
against  plalntlfTs,  had  they  notice  of  the  con- 
tract), lay  reason  of  the  contract  signed  by 
Weber  to  Nelman,  that  the  same  cannot  In  this 
case  affect  the  plaintiffs,  who  were  Innocent 
purchasers  for  value,  without  notice  of  said 
contracts,  at  the  time  of  the  purchase  by 
them.  (8)  I  find  that  the  plaintiffs  are, 
their  conveyances  from  Weber  and  wife,  and 
from  Weber  through  the  sheriff  of  Mills  coun- 
ty, the  owners  of  said  four  acres  of  land,  sub- 
ject to  the  payment  of  the  note  (of  $80  anci 
interest)  described  In  the  deed  from  Xelman 
to  WsAser;  and  that  plaintiffs,  having  depos- 
ited said  money  In  full  In  this  court,  are  en- 


titled to  Judgment  against  the  defendants  for 
the  recovery  of  said  premises,  which  Is  ac- 
cordingly so  adjudged,"  etc. 

J.  L.  Lewis  and  G.  N.  Harrison,  for  appel- 
lants. L.  Daughty  and  lindsey  &  Ooodson, 
tar  appellees. 

KEY,  J.  (after  stating  the  fiu:ts).  Counsel 
for  ai^Uants  contend  that,  at  the  time  Nel- 
man conv^ed  the  land  to  Weber,  It  was  part 
of  his  homestead,  and,  as  Mrs.  Nelman  did 
not  Join  In  the  conveyance,  the  same  was  void 
and  passed  no  title.  As  the  entire  tract  of 
land  owned  by  Nelman  contained  more  than 
200  acres,  and  as  there  was  not  such  use  of 
the  four  acres  In  controversy  as  necessarily 
constituted  It  a  part  of  the  home,  we  do  not 
fblnk  that  it  was  so  Impressed  with  the  home- 
stead quality  as  to  preclude  Nelman  &om 
selling  it,  without  the  consrat  of  his  wife. 
The  mere  fact  that  tbe  road  or  private  way 
from  bis  residence  to  the  public  road  passed 
over  this  land,  and  that  there  was  a  gate  up- 
on it,  used  as  a  means  of  egress  and  ingress 
to  and  from  his  residence  and  pasture,  Is  not 
sufficient.  In  our  opinion,  to  Impress  this  par- 
ticular four  acres  with  the  homestead  quality; 
there  being  more  than  sufficient  left,  after 
selling  It,  to  satisfy  all  homestead  demands. 
Including  residence,  bam,  water,  etc.  The 
Judgment  protects  appellants  as  to  the  pur- 
chase money  owing  Weber  for  the  land, 
and,  If  it  be  conceded  that  appellees  had  no- 
tice of  the  other  matters  that  constituted  part 
of  the  consideration  for  the  sale  to  Weber,  It 
does  not  follow  that  the  Judgment  should  be 
reversed.  The  findings  of  fact  show  that 
Weber  agreed  to  Improve  the  land,  live  on  it, 
keep  a  grocery  store,  and  teach  a  literary  and 
music  school.  How  long,  If  for  any  specified 
time,  he  was  to  do  these  things,  the  facts  do 
not  show.  The  findings  show,  however,  that 
he  did  them  all,  except  to  teach  a  Uteraiy 
school,  and  on  this  subject  the  findings  are 
silent.  Tbe  burden  was  on  appellants  to  show 
that  Weber  had  not  complied  with  his  under- 
taking, and,  as  there  Is  no  finding  on  this  sub- 
ject, it  does  not  appear  that  he  did  not  comply 
with  this  part  of  the  contract.  Besides,  If 
he  failed  to  do  so.  It  Is  not  made  to  appear 
that  appellants  have  sustained  auy  Injury. 
It  is  not  shown  that  they  had  children  which 
they  desired  to  send  to  school,  or  that  the 
school  would  have  resulted  in  any  benefit  to 
them,  otherwise  than  as  schools  are  beneficial 
to  the  public  at  large.  The  contract  by  which 
Xelman  was  to  have  the  privilege  of  repur- 
chasing the  land.  In  case  Weber  desired  to 
sell  It  within  a  period  of  five  years  from  Tbe 
date  of  purchase,  indicates  that  there  was  no 
obligation  resting  upon  Weber  to  remain  and 
pursue  the  occupations  referred  to  perma- 
nently, or  ^or  any  great  length  of  time.  In 
regard  to  Xelman's  right  to  repurchase  the 
land,  It  Is  sufficient  to  say  that  the  findiags 
do  not  show  that  such  privilege  was  not  of- 
fered to  him.   The  mere  fact  that  Weber  and 
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his  wife  sold  the  land  to  appellees  does  not 
establish  the  fact  that  Nelman  was  not  first 
ottered  the  prlTlle^re  of  purchasing  it  Be- 
sides, If  he  bad  desired  the  benefit  of  that 
privilege,  he  coold,  by  proper  pleadings,  hare 
availed  himself  thereof  In  this  antt  In  other 
words,  as  appellees  acquired  only  such  title 
as  Weber  bad,  appellants  could  have  pleaded 
their  right  to  purchase  the  land,  tendered  the 
purchase  money,  and  obtained  a  Judgment  for 
the  land.  The  purchase  money  owing  by 
W'eber  for  the  land  not  being  due  at  the  time 
Xelman  took  possession  and  declared  the  sale 
rescinded,  and  It  not  appearing  that  Weber 
had  breached  any  contract  the  violation  of 
which  would  authorize  Nelman  to  rescind,  the 
latter's  action  In  taking  possession  and  de- 
claring the  rescission  did  not  aCCect  the  rights 
of  the  parties.  All  of  the  questions  submitted 
have  been  duly  considered,  and,  finding  no  er- 
ror, the  Judgment  will  be  affirmed.  Affirmed. 


MIS80UBI.  E.  ft  T.  RY.  00.  OP  TEXAS  T. 
HAUER.1 

(Court  of  Civil  Appeals  of  Texas.  Dec.  9, 1897.) 

,  Master  isd  Servant— Injoribs  to  Ehpix>tb— 
Nbomoencb  and  Coittbibdtort  Nboliobnce— 
Phoximatb  Causb— EviDHfOB— iHarrBDonoNs — 

BZCEBSIVB  DaMAOBS. 

1.  A  switchman,  In  endeavoring  at  night  to 
couple  a  moving  car  to  a  standing  car,  took  a 
link  from  the  latter,  set  the  pin  m  the  draw- 
head,  and  went  to  meet  the  other  car  with  the 
link.  He  inserted  the  link  in  the  drawhead, 
and  held  It  there  with  his  right  band,  and  un- 
dertook to  insert  the  pin,  but  was  unable  to  do 
so  because  it  was  a  little  too  large  for  the  bole, 
and  when  the  cars  came  together  he  injured 
his  right  hand.  HM,  that  the  railroad  company 
was  negligent  in  not  providing  a  saitable  coup- 
ling pin. 

2.13ie  defect  In  the  pin  was  the  proximate 
cause  of  the.  Injuiy. 

8.  The  Bwitcbmao  was  not  negligent  in  at- 
tempting to  make  the  coupling,  and  in  getting 
his  band  caught  in  doing  so. 

4.  The  court  proper^  refused  to  charge  that 
plaintiff  assumed  the  risk  involved  in  Rdjusting 
the  pin  and  making  the  coupling  "after  be  had 
discovered  that  the  pin  was  unfit  or  unsuitable," 
etc.,  and  that,  if  be  could  have  evaded  injury 
by  abandoning  the  effort,  or  "any  time  after 
he  made  such  discovery,"  the  jury  should  find 
for  defendant, — as  assuming  that  be  discovered 
the  defect  in  the  pin  before  he  was  injured. 

5.  It  was  not  error  to  charge  that,  if  the  fail- 
ure to  fnmish  a  proper  pin  was  n^ligence,  de- 
fendant was  liable,  when  the  eonrt  defined  neg- 
ligence. 

6.  A  railroad  employ^  could  testify  that  he 
was  not  gi^en  a  copy  of  its  roles,  and  was  not 
familiar  with  tbem,  in  contradiction  of  his  writ- 
ten application  for  employment,  which  had  been 
put  in  evidence  by  the  company. 

7.  A  verdict  for  $5,000  in  favor  of  a  switch- 
man 44  years  old,  and  earning  $80  per  month, 
for  the  loss  of  the  fingers  of  the  zi^t  hand,  is 
not  excessive. 

Appeal  from  dlatrtot  cour^  HutIb  county; 
Sam.  H.  Braahear.  Jndge. 

Actkm  by  Harry  T.  Haner  againat  the  Mla- 
sourl.  Kansas  &  Texas  Bailwoy  Company  of 


>  Writ  of  error  denied  by  sopreme  oomt. 


Texas.  From  a  Judgment  for  ^alntlff,  de- 
fendant appeals.  Affirmed. 

Baker,  Botts,  Baker  &  Lorett  and  Frank 
Andrews,  for  appellanL  Lovejoy  &  Sampson, 
Allen  &  Watklna,  and-Norman  O.  KlttreU,  for 
appellee. 

GARRETT,  0.  J.  This  suit  was  brought  by 
the  appellee  to  recover  damages  of  the  Mis- 
souri, Kansas  &  Texas  Railway  Cooopany  ot 
Texas  for  injuries  received  by  him  while  en- 
gaged as  a  switchman  in  the  employ  of  the 
company  In  coupling  cars  In  Its  yard  at  Deni- 
son,  Tex.  The  petition  alleged  negligence  on 
the  part  of  the  company  In  failing  to  provide 
for  the  use  of  the  appellee  a  suitable  coupling 
pin.  Appellant  answered  by  general  demur- 
rer and  general  denial  and  a  special  plea  of 
contributory  negligence,  and  assumed  risk  and 
knowledge  of  the  defect  on  the  part  of  ap- 
pellee; and  it  was  furth^  pleaded  that  It 
was  appellee's  duty,  aa  a  switchman,  to  sA 
that  the  drawheads  of  the  cars  and  couplings 
jwere  supplied  with  the  proper  pins.  The  case 
was  tried  by  Jury,  and  resulted  in  a  verdict 
and  Judgment  In  favor  of  the  appellee  for  the 
sum  of  $5,000.  This  Is  the  second  appeal 
On  the  first  appeal,  which  will  be  found  re- 
ported In  33  S.  W.  1010,  the  Judgment  of  the 
court  below  waa  reversed,  because  the  evi- 
dence then  showed  that  It  was  appellee's  duty 
to  provide  himself  with  a  coupling  pin  suitable 
for  the  drawhead  in  which  it  was  to  be  nsed. 
to  be  taken  or  selected  by  him  fnun  a  large 
number  of  coupling  pins  differing  In  shape  and 
size  to  fit  the  drawheads  of  different  cars, 
lying  scattered  about  appellant's  srwltch  yard. 
The  appellee  had  been  In  railway  service  as  a 
switchman  for  10  or  12  years,  and  waa  an 
experienced  and  competent  switchman.  Tbe 
accident  occurred  on  tbe  7th  day  of  February. 
1894,  and  resulted  in  the  low  of  the  fingers 
of  bis  right  hand,  which  were  mashed  off  by 
being  caught  between  the  drawheads  ot  two 
cars  which  he  was  trying  to  couple.  His  ac- 
count ot  the  manner  In  which  the  acddoit  oc^ 
curred  is  that  he  waa  endeavoring  to  couple 
a  moving  car  with  an  automatic  coaplw  to  a 
car  with  a  common  drawhead.  standlDg  on  a 
switch  trade.  He  found  a  link  la  the  draw- 
head  of  the  stationary  car,  which  be  to<^  out. 
and  set  In  a  pin  In  tbe  drawhead,  and  went 
up  the  tra(^  to  meet  the  car  that  was  being 
thrown  In.  He  had  the  link  in  bis  right  hand 
as  be  went  up  to  tbe  moving  car,  and  raised 
bis  lantern,  and  saw  there  waa  no  link  or  plh 
fn  the  drawhead  ot  that  car.  but  saw  a  pin 
lying  on  the  deadwood  Just  above  the  draw- 
head.  He  reached  up  and  got  the  pin,  and 
Inserted  the  link  in  tbe  drawhead.  and  at- 
tempted to  put  the  pin  down,  but  It  was  a  lit- 
tle too  tight,— a  little  too  large  tor  the  h^le.^ 
and  while  he  was  endeavoring  to  get  tbe  pin 
down  the  cars  came  together,  and  caught  his 
hand.  The  pin  found  on  tbe  deadwtmd  oi  the 
car  was  a  round  pin,  such  as  Is  used  In  all 
automatic  couplers.  Tbe  car  was  nsovlng 
north,  and  the  mw^lee.  In  attempting  to  nuke 

Digitized  by  V^OOQ  IC 


Tex.) 


7ZJNT  T.  TBAYELBBS'  IN&  CO. 


1079 


tbe  eovtsilDg,  valked  along  with  hlB  right  side 
next  to  the  diawhead,  holding  the  link  In  the 
coupler  with  his  right  hand,  and  raachlnc 
over  hla  right  hand  attempted  to  Ins^  the 
pin  with  hla  left  hand,  but  failed  to  do  so  be- 
cause the  pin  waa  too  large..  It  waa  shown 
by  the  evidence  that  coupling  cars,  when  the 
dravbeads  were  of  different  make,— one  a 
ownnaon  dnwhead  and  the  other  a  drawhead 
with  an  automatic  coupler,— is  more  danger- 
ous than  conpUng  cars  with  the  some  kind  of 
drawhwda.  and  that  It  Is  safer  to  insert  the 
link  In  the  automatic  coupler,  and  conple  to 
tbe  common  drawhead.  It  was  also  shown 
that  the  pin  found  on  the  deadwood  was  in 
the  proper  place,  and  was  intended  for  use  In 
making  the  coupling;  tliat  all  round  pins 
should  be  of  the  same  size;  and  that  the  pin 
found  on  the  ^eadwood,  and  which  appellee 
attempted  to  use,  was  defectire  on  account  of 
its  being  too  lai^  The  appellee  in  attempt- 
ing to  make  the  coupling  did  so  in  the  usual 
and  proper  manner,  and  was  hurt  by  reason 
of  the  fact  that  In  trying  to  get  the  pin  down 
with  his  left  hand  he  failed  to  withdraw  hta 
right  hand,  which  held  the  link,  as  he  would 
ordinarily  have  done  before  the  cars  came  to- 
together.  There  was  testimony  that  the  mov- 
ing car  had  a  common  drawhead,  and  the  sta- 
tlonary  one  a  drawhead  with  an  automatic 
coupler;  that  the  coupling  pins  in  use  were 
of  different  sizes  and  shapes,  and  that  It  was 
appellee's  duty  to  select, a  premier  pin;  but 
the  verdict  of  the  jury  was  in  accordance  wlCh 
the  facts  as  stated  abore,  and  there  was  suffi- 
cient evidence  to  support  It.  At  the  time  he 
was  Injnred  appellee  was  44  years  old,  and 
was  earning  about  $80  per  month.  Since  then 
he  has  act  been  able  to  find  any  employment, 
and  has  earned  practically  nothing.  He  lost 
the  fingers  of  his  right  hand.  Our  conclusion 
Is  that  the  appellant  was  negligent  In  falling 
to  furnish  a  suitable  coupling  pin  for  appd- 
lee's  use;  that  the  defect  In  tbe  pin  was  the 
proximate  cause  of  the  injury;  and  that,  un- 
der the  circumstances,  appellee  was  not  guilty 
of  negligence  In  attempting  to  make  the  cou- 
pling, and  in  getting  his  hand  caught  In  doing 
so.  It  was  not  his  duty  to  provide  himself 
with  a  pin,  and  the  defect  in  the  pin  which  be 
found  on  the  deadwood  of  the  car  was  not 
c^n  to  his  observation.  He  was  not  negli- 
gent, under  the  circumstances,  in  his  continued 
attempt  to  insert  the  pin,  as  It  often  happened 
that  a  pin  difficult  to  Insert  at  first  could  be 
made  to  go  down.  As  stated  in  our  former 
opinion,  drcumstances  often  lead  a  most  pru- 
dent person  Into  danger,  and  it  would  be  un- 
reasonable to  require  one  to  meet  every  ex- 
igency aa  it  might  afterwards  turn  out  that 
It  ought  to  have  been  met.  His  falling  to 
withdraw  his  hand  was  a  natural  consequenco 
of  having  his  attention  absorbed  In  tbe  work 
of  getting  the  pin  down.  It  was  as  necessary 
to  hold  the  link  in  position  as  It  was  to  Insert 
the  pin,  and  doing  both  was  but  the  one  act 
of  making  the  coupling.  Appellee  had  no 
time  tar  reflection,  because  the  whole  l^se  of 


time  while  he  waa  between  tbe  cots  did  not 
exceed  a  few  seconds. 

AKielUutf 8  Be«md  assignment  of  error  is  at 
follows:  "The  court  erred  In  refushig  to  give 
to  the  jury  special  charge  No.  S  requested  Iqr 
the  defendant,  which  reads  aa  follows:  Ton 
are  instructed  that  the  plaintjff  assumed  what- 
ever riak  waa  Involved  In  the  effort  to  adjust 
the  pin  and  make  the  cotgiUng,  after  he  had 
discovered  that  the  pin  was  unfit  or  uiunit- 
able,  if  It  waa  unfit  or  unsuitable;  and  it 
was  unfit  or  unsuitable;  and,  If  he  could  have 
avoided  Injury  by  abandoning  the  effort  to 
make  the  coupling,  or  ai^  time  after  he  made 
sucb  discovery,  you  will  find  for  the  defend- 
ant, although  you  may  believe  that  It  (defend- 
ant) was  n^ligent  In  the  premises.* "  The 
foregoing  Instruction  is  obvious^  Incorrect, 
because  It  assumes  that  the  appellee  had  dis- 
covered that  the  pin  was  unfit  or  unsuitable 
before  the  accident  occurred.  According  to 
the  evidence,  appellee  was  Justified  in  the  be- 
lief that  the  pin  could  be  made  to  go  down, 
and  as  a  matter  of  fact  he  probably  only  dis- 
covered that  he  failed  to  get  It  down  because 
It  was  too  large  after  the  accident  had  oc- 
curred, and  there  was  no  error  In  refusing  the 
instruction. 

The  fourth  asslgnmrat  of  error  Is:  "The 
court  erred  In  Its  main  charge,  wherein  it  In- 
structed the  Jury,  In  effect,  that  It  was  the 
duty  of  the  defendant  to  furnish  a  safe  and 
proper  pin  with  which  to  make  the  coupling 
he  was  attempting  to  make  when  injured." 
The  charge  was  not  obnoxious  to  the  objec- 
iJon  urged  against  It.  It  is  the  duty  of  rail- 
way companies  to  furnish  safe  appliances  for 
its  employes,  but  In  so  doing  it  Is  only  required 
to  exercise  ordinary  care.  The  court  told  the 
jury  that,  if  the  failure  to  furnish  a  safe  and 
proper  pin  was  negligence,  the  defendant 
would  be  liable,  and  defined  negligence  for 
them. 

There  was  no  error  in  permitting  the  appel- 
lee to  testify  as  complained  of  under  tbe  fifth 
assignment  of  error,  to  the  effect  that  he  was 
not  given  a  copy  of  the  rules  and  regulations 
of  the  company,  and  was  not  familiar  with 
them,  in  contradiction  of  his  written  applica- 
tion for  employment,  which  had  been  put  In 
evidence  the  appellant  Tbe  statements 
In  the  application  were  nothing  more  than  dec- 
larations of  fact,  and  were  not  contractual, 
and  the  parol  evidence  was  not  objectionable 
as  varying  the  terms  of  a  written  contract 
We  do  not  think  the  amount  of  damages 
awarded  by  the  Jury  is  excessive.  The  Judg- 
ment of  the  court  below  will  be  affirmed.  Af- 
firmed. 


FlilNT  T.  TBAYMjERS'  INS.  0O.> 
(Court  of  Qivll  Appeals  of  Texas.  Jan.  26, 
189S.) 

AOOIDBITT  INSURAHCI —  CoHDmoVS  —  IkTOXIOA- 

TIOJT. 

An  application  for  an  accident  policy  pro- 
vided that  It  should  not  cover  any  injury  receiv- 

>  Application  for  writ  of  error  nmdlng;  i 
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ed  whOe  nnder  the  Influence  of  Intoxicating  Ho- 
nor or  narcotics.  Ihe  pdicr  issued  "in  congid- 
cratioD  of  the  warranties  In  tlie  anplica-tton" 
proTided  tbat  It  should  not  cover  death  resiilt- 
Ing  from  medical  treatment  (except  amputa- 
tions necessitated  by  injuries).  Intoxication,  or 
narcotics,  or  Tiduntarj  or  iuTolnntarr  taking  of 
poison.  Tb9  Insured  became  intoxicated,  and, 
when  far  towards  delirium  tremenSt  waa  taken 
for  treatment  to  sanitarium,  where  a  physician 
administered  hypodermically  several  doses  of 
morphine.  From  the  immediate  effect  of  the 
last  dose  insured  died,  field,  that  the  insurer 
was  not  liable. 

Appeal  from  diatrlct  court,  McLennan 
county:  H.  Surratt,  Judge. 

Action  by' Nettle  Flint  against  the  Travel- 
ers' Insurance  Company.  From  a  Judgment 
in  favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

J.  B.  Scarborough,  for  appellant  7.  W. 
Davis,  for  appellee. 

FISEEER,  C  J.  Hbla  was  a,  suit  on  a  $6,- 
000  accident  insnrance  policy,  Issued  by  de- 
fendant company  to  John  F.  Flint,  husband 
of  appeUant,  made  payable  to  her  In  case  of 
his  death.  The  pleading  of  the  plaintiff  was 
upon  the  policy,  alleging  the  accidental  death 
of  the  Insured,  and  declaring,  on  the  policy 
for  the  foil  face  ralne  thereof,  according  to 
the  terms  thereof,  and  asked  for  Judgment 
Defendant  company  answered  by  demurrer, 
which  was  oTerruled,  and  by  denial,  and  a 
special  allegation,  setting  out  the  applica- 
tion and  the  policy  to  the  insured,  under 
which  they  claim  exemption  from  liability, 
and  denied  liability,  general  and  special,  and 
pray  to  go  hence,  etc.  Trial  resulted  In  Judg^ 
ment  for  defendant  from  wlilch  plaintiff  ap- 
peals  to  this  court 

The  trial  court  found  the  following  conclu- 
sions of  fact  and  law: 

"First  John  F.  Flint,  on  March  14,  189S, 
made  written  application  to  the  defendant 
company  for  an  accident  policy  of  insurance 
payable  to  his  wife,  Nettie  Flint  for  the  sum 
of  f5,000,  to  be  based  upon  the  following 
statement  of  facta,  which  he  warrants  to  be 
true,  containing,  among  others,  the  follow- 
ing clause:  '(11)  My  habits  are  correct  and 
temperate,  and  I  agree  that  the  policy  shall 
not  cover  any  injury  happening  through  or 
while  nnder  the  Influence  of  Intoxicating 
drinks  or  narcotics.' 

"Second.  Upon  this  application.  Bald  com- 
pany on  said  day  Issued  to  said  Jobn  Flint 
their  'combination'  accident  policy  on  the 
life  of  Jno.  F.  Flint.  Na  K8^508,  for  a 
term  of  12  months'  duration,  for  95,000.  pay- 
able, in  case  of  death,  to  Mra  Nettle  Flint 
if  death  results  from  such  Injuries  alone 
within  ninety  days  after  same  were  In- 
flicted, containing,  amongst  others,  the  fol- 
lowing stipulations:  *In  consideration  of 
the  warranties  In  the  application  for  this 
policy,  and  of  twenty-flve  dollars,  does  here- 
by Insure  Jobn  F.  Flint*  etc.  After  set- 
ting out  In  clauses  from  'a  to  f  Qie  amount 
to  be  paid  on  account  of  TarlonB  Injuries  or 


lossM,  the  policy  contains  eight  provlslona, 
of  which  4  and  6  are  as  follows:  '(4)  Writ- 
ten notice, '  with  full  particulars,  and  fall 
name  and  address  of  the  Insured,  Is  to  be 
given  said  company  at  Hartford  for  any  ac- 
cident or  injury  for  which  claim  Is  made 
within  sixty  days  after  said  accident  Un- 
less affirmative  proof  of  death,  loss  of  limb 
or  sight  of  duration  of 'disability,  and  of 
their  being  the  proximate  result  of  external, 
vicdent  or  accidental  means.  Is  so  furnished 
within  thirteen  months  from  time  of  such 
accident,  all  claims  based  thereon  shall  be 
forfeited  to  the  company.  No  legal  proceed- 
ings for  recovery  hereunder  shall  be  brought 
within  three  months  after  rece^it  of  proof 
at  this  office,  nor  at  all,  unleu  begun  within 
two  years,  three  months,  and  one  day  after 
such  receipt  except  in  case  of  dalm  of  per- 
manent disability  under  clause  above.' 
(Gauae  V  has  ref^ence  only  to  InJmy  re- 
sulting in  disability  for  life.)  '(6)  This  In- 
surance does  not  cover  disappearance  nor 
suicide,  sane  or  insane,  nor  injuries  of  which 
there  are  no  visible  marks  upon  the  body 
(the  body  itself,  In  case  of  deaO,  not  being 
deemed  such  mark),  nor  accident  nor  death, 
nor  loss  of  limb  or  sight,  nor  disability  re- 
sulting wholly  or  parQy,  directiy  or  Indirect- 
ly, from  any  of  the  foUowliv  causes,  w 
while  so  engaged  or  affected:  Disease^  or 
bodily  Infirmity,  hernia,  fits,  vertigo.  sleeiH 
walking,  medical  treatmmt  (except  ampota- 
tlons  necessitoted  by  Injuries,  and  made 
within  90  days  after  accident).  Intoxication 
or  narcotics,  voluntary  or  involuntary  tak- 
ing of  poison  or  contact  with  poisonous  sub- 
stances, or  Inhaling  any  gas  or  vapor,  snn- 
stnAe,  beeslng,  dn^ng,  fighting,  war  or 
riot  intentional  injuries  (Infficted  by  (be  In- 
sured or  any  other  person  acept  burglars 
and  robbers),  volnntery  overexotlon,'  et& 

'TTblrd.  Up  to  within  seven  or  tight  months 
prior  to  issuance  of  said  policy.  John  F. 
Flint  at  times  dxank,  heavily,  intoxicating  Ho- 
nors, and  at  that  time  was  ti«ated  in  one 
of  the  modem  ways  for  the  whisky  bablt: 
and  that  thereafter  he  had  not  drank  any  up 
to  tixe  time  said  policy  waa  Issued,  nor  there- 
after until  about  a  week  or  ten  days  prior 
to  the  15th  day  of  April,  1896,  at  wtaicb  time 
he  became  Intoxicated,  and  continned  drink- 
ing heavily  until  the  14th,  at  which  time 
he  was  extremely  nervous,  and  far  towards 
delirium  tremens,  and  his  stomach  violently 
disordered,  but  he  was  pofectly  sane,  and 
almost  constantly  moving  or  walking.  At 
the  request  of  his  friends,  be  was,  on  the 
14th  day  of  April,  taken  by  parties  who  had 
formerly  treated  him  for  the  whisky  habit 
to  tiielr  sanitarium  for  the  purposes— IHrst 
of  being  relieved  from  the  effects  of  the  con- 
tinued intoxication  from  which  he  was  then 
suffering,  and,  second,  to  again  be  treated 
for  same  habit.  That  during  that  day  he 
wns  given  several  drinks  of  whisky.  That 
night,  while  stUl  suffering  greatly  from  the 
effects  of  his  wree,  bis  attending  physl^an 
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(one  mi  ttie  parties  to  ivliow  uiiitariiim  be 
had  been  taken)  administered  bypodermlcaUy 
to  talm  aereral  doses  of  morptUne.  to  qnlet 
and  glTe  hbn  rest,  the  last  of  which  waa 
atroplo-morphla,  or  atnvlne>  >  narcotic, 
from  the  fnunedUte  ect  of  whkdi  he  died 
before  six  o'clock  the  next  morning,  whUe 
stul  I  find  that  the  ph^ldan.  In  admlntater- 
In;  said  medicine,  did  not  Intend  or  think 
that  the  same  woald  produce  death,  bnt  waa 
dTen  to  Quiet  and  give  his  patient  rest  as  a 
result,  and  that  treatm»it  as  to  the  kind  of 
medicine  administered  waa  proper,  but  that 
in  quantity  an  oTordose,  and  to  that  octoit, 
his  death  was  acddentaL" 

"Fifth.  I  find  that  proofs  of  death,  aa  pro- 
vided In  said  provision  4,  were  never  fur^ 
lUahed  said  defendant  company,  but  tiiat  It 
had  full  knowledge  thereof,  and  of  the  par^ 
tlcnlars,  and  denied  llablUI?  on  said  policy 
before  this  suit  was  filed,  which  was  on  the 
18th  day  of  February,  1896,  or  about  10 
months  and  three  days  after  said  death  oc- 
curred. 

■^Conclusions  of  law:  I  condude,  as  matter 
of  law,  from  the  forcing  facts,  that  the 
defendant  Is  exempt  from  liability  on  said 
policy  by  reason  of  the  extended  Intoxication 
of  the  Insured  Immediately  preceding  his 
death,  from  the  eCtects  of  whldi  Intoxication 
be  was  snfFerlng  when  he  died,  and  to  be  re- 
lieved of  which  he  wu  under  medical  treat- 
ment at  that  time,  which  treatment  waa  su- 
perinduced by  the' Intoxication,  bringing  It 
clearly  within  provision  5  of  said  policy 
and  clause  11  of  the  application  therefor, 
each  of  which  I  think  reosonalde,  and  to 
have  been  directly  In  contemplation  of  the 
parties  thereto  when  executed.  Hence  Judg- 
ment was  rendered  for  the  defendant." 

T^e  adopt  the  findings  of  fact  of  the  trial 
court,  and  approve  the  conclusions  of  law 
reached.  The  judgment  is  affirmed.  Af- 
firmed. 


I^MPASAS  HOTEL  &  PARK  00.  t.  HOME 
INS.  00.1 

(Court  of  GItU  Appeals  of  Texas.   Dec.  22. 
1807.) 

iMflDBAHCK— CaNCB1.L1.T10K  OT  POLIOT— NOTIOl  TO 
ISSOBEK— SuPFICISNOr  07  EvinSMCB. 

One  thoroagblj  familiar  with  the  ioeurance 
bnainesa  received  a  letter  containing  a  draft  for 
the  amount  of  the  premium  on  the  unexpired 
policy,  and  stating  that  the  poller  had  been 
canceled.  The  letter  further  directed  him  to 
Aign  the  cancellatEon  receipt  on  the  back  of  the 
policy,  and  return  the  same,  and  informed  him 
that  another  poller,  in  a  different  company,  had 
been  written  oy  the  canceling  agent,  which  was 
being  held  for  approval,  'Tba  draft  was  not 
cashed,  and  the  poller  was  not  returned,  bat 
the  bolder  testified  that  after  receiving  this  let- 
ter he  was  in  doubt  as  to  the  amount  of  insur- 
ance then  carried  on  his  property,  and  endeav- 
ored to  obtain  additional  insurance  elsewhere. 
Hd4,  that  it  was  not  error  to  find  that  the  policy 
had  been  in  fact  canceled,  and  was  so  treated 
by  the  msnrer. 

1  Behearing  denied. 


Error  from  district  court,  Harris  county; 
S.  H.  BmShear,  Judge. 

Actltm  by  the  Lampasas  Hotel  &  Park  Com- 
pany against  the  Home  Insurance  Company 
«i  a  policy  of  Insnrance.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Affirmed. 

Hutcheeon,  Campbell  &  Sears,  tor  plains 
tiff  In  error.  Wm.  Thompson,  fbr  defendant 
In  error. 

JAMBS,  O.  J.  The  agent  of  defendant  In 
MTor  on  January  2S,  1895,  wrote  the  fcrilow- 
Ing  letter  to  the  secretary  ot  plaintiff  In  er^ 
ror,  at  Houston.  Texas:  "Lampasas,  Texas, 
January  26th,  1896.  B.  F.  Weans,  Secretary 
Park  Co.,  Houston,  Texas— Dear  Sir;  The 
B«ne  Insurance  Co.  of  New  York  Is  with- 
drawing from  Lan^asas,  Texas;  and  yon 
have  p(^cy  No.  292,  for  $2,000.00,  upm  the 
Park  Hotd,  signed  by  me  on  August  10th, 
18M,  running  for  one  year.  Now,  I  Indose 
yon  herewith  my  draft  iqiMm  the  C(Hnpany  In 
your  fiavOT  for  946.88,  the  return  pronlum  due 
you  under  the  policy  up  to  January  22,  1896, 
which  you  will  please  attach  to  the  policy 
after  filling  In  and  rtgnlng  the  cancelation 
receipt  on  back  of  policy  for  the  amount,  and 
forward  same  to  the  company  for  collectiim, 
direct  I  have  Issued  another  policy  In  a 
different  company  for  |2,000.00,  and  will  hold 
same  till  It  Is  approved  by  the  company,  and 
will  thai  send  same  to  you.  Xoors,  very 
truly,  W.  B.  Toong,  Agent"  The  draft  aiS- 
companled-Uie  letter.  There  Is  evidence  oi 
the  following  fScts:  That  Weans  was  In  the 
Insurance  hmdness,  and  received  the  above 
letter  and  draft  a  day  ot  two  after  its  date. 
He  did  not  forward  the  draft  for  ndlectlon, 
and  did  not  return  it  or  the  policy  to  Young, 
nor  did  he'  make  any  reply  to  the  letter.  He 
still  holds  the  draft  By  the  terms  of  the 
policy,  the  company  had  the  right  to  cancel 
It  by  giving  five  days'  notice  of  such  cancel- 
lation; the  ctxnpany  retaining  the  pro  rata 
premium.  Tbe  policy  was  of  the  New  YoA 
standard  tonn.  The  fire  occurred  on  Feb- 
raary  10,  1806.  In  Weems'  testimony,  he 
states  that  the  letter  went  on  to  say  that  the 
writer  bad  written  another  policy  In  lieu  of 
this  one.  which  he  would  hold  nntU  approved 
by  the  company,  and  then  send  it  to  witness; 
that  this  left  witness  In  doubt  as  to  tbe 
amount  of  Insurance  the  ccMmpany  held  on  the 
building,  and  the  amount  necessary  for  him 
to  procure;  and  that  he,  after  receiving 
Young's  letter,  endeavored,  through  agents  at 
Houston,  or  possibly  elsewhere,  to  place  In- 
surance on  the  property.  The  above  testl- 
mooy,  we  think,  would  warrant  the  conclu- 
sion that  Weems  regarded  the  policy  as  can- 
c^ed.  If  he  cUd  not  regard  It  aa  cancded. 
or  If  he  was  not  satisfied  with  the  form  In 
which  the  unearned  premium  was  sent  htan 
(being  an  insurance  agent  himsdf,  and  pre- 
sumably aware  of  what  was  a  proper  taider 
to  effect  a  cancelation),  why  was  it  that  tike 
letter  of  Young  left  hhn  in  doubt  as  to  tbe 
amount  of  Insurance  he  htid  on  the  proi^ 
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ert7?  And  wby  etaoald  he  go  In  quest  of 
otber  Ittsorance  after  receiving  the  letter? 
We  will  assume  Uiat  sending  a  draft  was  not 
inch  a  payment  or  tender  (tf  the  unearned 
premlnm  as  the  Insured  was  entitled  to  hare 
made  to  It;  still,  it  should  be  deemed  suffi- 
cient when  It  api>ear8  that  the  Insured  treat- 
ed It  as  having  the  effect  of  canceling  the  pol- 
icy, which  Involves  the  fact  that  be  was  con- 
tent with  this  mode  of  payment;  and  partic- 
ularly shonld  this  be  so  when  the  person  to 
whom  the  payment  Is  tendered  is  In  a  posi- 
tion that  makes  him  f&mlUar  with  what  is 
essential  to  effect  a  cancellation.  This  Is 
supp<Hrted  by  the  views  expressed  In  Hop- 
kins V.  Insurance  Ca  (Iowa)  43  N.  W.  197. 
We  think  that  the  district  Judge  may,  under 
the  testimony,  have  pr<^rly  coucluded  that 
Weenw  was  satisfied  with  such  payment,  and 
received  and  treated  It  as  sufficient  to  accom- 
pliffh  the  purpose  announced  by  the  Insurer, 
and  that  he  In  fact  treated  the  poUcy  as  at 
an  end  by  reaacn  of  the  letter  and  draft 
mierefore  th^  was  no  error  In  r^dering 
Judgment  -for  the  defendant.  This  conclu- 
aloti  makes  It  unnecessary  ftn*  ua  to  consider 
13i«  other  questlonB  discussed  In  the  brl^  of 
piaintlg  In  error.  Affirmed. 


LILUDY  et  al.  T.  BQUITABLB  8B0DRI- 
TIBS  00.  et  aL 

<Ooiirt  of  QMl  Appeals  ot  Tnas.  Jan.  10, 

RKTO]tMi.TiON  or  Dmkd — Bbtopfil. 

Defendant  L.  induced  defendants  F.  and 
J.  to  transfer  to  him  the  land  upon  which  they 
resided,  which  was  the  north  64  acres  of  a  160- 
acre  tract,— a  consideration  being  set  out  in  the 
deed,  bnt  none  being  E^id, — ^to  enable  L,  to  bor- 
row money  thraeon.  The  deed  to  L.  described 
tlte  land  as  the  south  64  acres,— ft^owiftg  tiie 
descriptltm  In  the  deed  to  them,— as  did  the  trust 
deed  67  L.  to  plaintiff.  L.  had  previouflly  mort- 
gaged  the  south  96  acres  of  the  same  tract  to 
plain tlfl  to  secure  a  former  loan,  which  mort- 
gage was  In  plalntHTs  New  York  olDce  when 
the  second  loan  was  negotiated.  Plaintiff  paid 
L,  the  amount  of  the  loan  on  receipt  of  the  trust 
deed  with  an  abstract  of  title  for  the  south  64 
acres,  which  did  not  show  the  former  mortgage 
by  Lb  to  plaintiff,  and  was  certified  as  correct 
1^  plaintiff's  attorney.  Defendants  F.  and  J. 
received  a  reconveyance  from  L.  of  the  south 
04  acres  as  soon  as  the  loan  was  approved,  and 
thereafter  paid  the  Interest  on  the  mortgage  un- 
til It  matured,  although  ther  had  received  no 
part  of  the  loan.  On  negotiating  for  a  renewal, 
they  discovered  that  it  old  not  cover  the  land 
which  they  owned,  and  then  repudiated  the 
mortgage.  Eetd,  that  a  finding  that  It  was  the 
intention  of  all  the  parties  that  the  deed  of  trust 
should  cover  the  north  64  acres,  and  shonld  be 
corrected  accordingly,  was  supported  by  the  ev- 
idmce. 

Appeal  frmn  district  oonr^  Hunt  county; 
Howard  Templeton,  Judge. 

Suit  by  the  Equitable  Securities  Company 
against  B.  F.  Ulley  and  others  to  correct  a 
mistake  in  the  description  of  certain  deeds. 
From  a  decree  for  platnttff,  d^«idaats  B.  V. 
and  L.  J.  UU^  appeal.  Afflnned. 


J.  J.  Matiiews,  fcr  appeDanti.   W.  A.  Ben- 

ner,  for  i^pelleea. 

FENLEY,  O.  J.  The  statemoit  of  tlie  cue 
as  given  in  appeUees*  brief  to  mlMrtantlally 
correct,  and  Is  here  given: 

On  July  5,  1895,  the  BqultaUe  Securities 
Oompsny  instituted  this  suit  in  the  district 
court  of  Hunt  county,  Tex.,  against  Joseph 
N.  Lllley,  J.  H.  Lilley,  B.  F,  UUey.  lAura 
J.  LUley,  R.  O.  HiU,  and  F.  G.  PhUlips, 
citizens  of  Hunt  county,  Tex.,  and  S.  M. 
FIniey,  trustee,  a  dtlzen  of  Dallas  county. 
Tex.,  alleging.  In  substance,  that  on  Octo- 
ber 1,  1888,  Joseph  N.  Lilley  made  and 
delivered  to  the  EQultable  Mortgage  Com- 
pany his  certain  promissory  note  for  the 
sum  of  91,000.  due  October  1,  1893;  that  on 
the  same  date,  in  order  to  secure  the  pay- 
ment of  said  note  for  fl,00O,  the  said  Jo- 
seph N.  Lilley  executed  and  delivered  to  S.  M- 
Flnley,  as  trustee,  his  deed  of  trust  upon  9ft 
acres  of  land,  a  part  of  160-acre  survey  Noi. 
26  of  the  subdivision  of  University  league* 
Noe.  4  and  7  (setting  out  the  96  acres  by 
metea  and  bounds),  off  of  t^e  south  end  of 
the  said  160-acre  survey;  that  on  February 
1,  1889,  the  said  Joseph  N.  Lilley  executed 
and  d^vered  to  the  Equitable  Mortgage 
Company  his  certain  promissory  note  for 
967B)  due  <hi  February  1,  1894,  and  for  tbe 
purpose  of  securing  the  payment  of  said  note 
for  «S76  the  said  Joseph  N.  UUey  on  the 
same  date  executed  and  deliv^ed  to  &  M. 
Flnley,  trustee,  bis  deed  of  trust  npcm  84 
acres  of  land,  a  part  <^  the  said  160-acre  sur- 
vey No.  26  <tt  subdlvl8l<ni  ol  University 
leagusa  Noe.  4  and  7  (said  64  tLCrea  being  set 
out  In  said  deed  ot  trust  by  metea  and 
bounds),  also  off  ot  the  south  end  of  aald  anr^ 
vey  No.  26.  Tbe  petition  further  alleged  that 
the  Equitable  Securities  C<»npany  was  the 
legal  ownw  and  bolder  ot  said  notes,  ttiey 
having  been  ttanaferred  to  It,  for  a  valnalile 
consideration,  in  due  course  of  trade,  before 
maturity,  and  fortliK  alleged  tliat  tlie  de- 
fendanti  B.  a  HUl  and  F.  G.  Phillips  had 
become  the  owners  of  the  96  acres  described 
In  the  deed  at  trust  first  set  out,  th^  luTing 
por^ased  the  saxne,  and.  In  the  deed  to  Hun, 
assmnlns  the  payment  <tf  tlie  91*000  note. 
The  petl11(m  th»  allured  that  ttie  deed  of 
troat  c<mveying  the  64  acres  of  land  secnrlng 
the  note  for  ¥575  was  Intoided  to  cover  and 
convey  04  acres  of  the  north  end  of  the  sur- 
vey, bdng  the  remainder  and  balance  ot  eald 
surrey  No.  26.  of  160  acres,  after  deducting 
the  96  acres  omT^ed  bj  the  first  deed  of 
trust  securing  the  ¥1,000  note^  and  aU€«ed 
that  the  said  Joseph  N.  LUley  and  the  said 
BgnltBble  Mortgage  OonqMuy  both  Intanded 
that  the  field  notes  In  aald  deed  oC  tmst  con- 
veylng  said  64  acres  should  have  begun  at 
the  northeast  comer  ot  surrey  No.  28t  and 
have  run  thence  south  880  varas,  thence  west 
9(XK4  razaa,  thoice  norOi  880  Taraa,  and 
thence  east  9B0A  raraa,  to  the  place  et  be- 
glnnlng,  and  Out  the  fl^  notes,  as  written 
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In  said  deed  of  tni«t  conr^iig  64  acres  off 
of  the  sooth  end  of  said  snrrer  No.  26,  ms  a 
mutual  mistake  on  the  part  of  both  parties 
thereto,  being:  the  mistake  of  the  person  who 
drafted  said  deed  of  tmst,  and  fully  settlns 
oat  the  Intention  of  the  parties  to  convey  64 
acres  ott  of  the  north  end  of  said  surrey. 
The  petition  further  showed  that  oo  Novem- 
ber 24.  1888,  tlie  defendants  Joseph  N.  LUley 
and  J.  H.  Llll^,  being  the  owners  of  an  un- 
dlTlded  Interest  In  said  survey  No.  26,  exe- 
cuted and  delivered  to  E.  F.  and  Laura  J, 
LUley  their  warranty  deed,  conveying  to  th^ 
all  of  their  undivided  interest  as  heirs  at  law 
of  T.  N.  UUey,  deceased,  patentee  of  said 
land.  In  and  to  64  acres  of  land,  pert  of  said 
survey  Na  26,  trff  of  the  south  end  of  said 
survey,  but  tbat  said  deed  was  intended  bf 
Bll  pcurtlea  thereto  to  convey  64  acres  off  <^ 
the  north  end  of  said  survey,  as  the  said  B.  V. 
and  Laura  J.  Lllley  had  befcve  tliat  time 
deeded  to  J.  H.  and  Joa^  N.  LdUeiy  96  aores 
off  <tf  the  south  end,  and  tlia>t  the  fl^d  notes 
In  the  deed  from  I.  H.  and  Joa^  N.  lASiej 
to  XL  F.  and  lAora  J.  Lllley,  conveylnc  64 
acres  off  the  south  end.  Instead  of  the  north 
end,  of  said  survey,  was  a  mutual  mlstato 
between  all  the  porUes.  The  petition  farther 
rtiowed  that  on  November  26^  1888,  R  F.  and 
Lama  J.  lAOs^,  for  a  cmiti^ratlon  oC  91,800 
cash  paid,  executed  and  d^ered  to  Joseph 
N.  Lllley  thdr  wairan^  deed,  wbmbj  tiiey 
convey^  to  him  64  acres  out  of  the  said 
surrey  No.  26.  off  the  soodi  ad  of  said  sux^ 
v^,  but  that  said  deed  was  intended  all 
parties  to  convey  64  acres  off  the  north  end, 
and  ttiat  the  same  was  a  mutual  mistake  be- 
tween all  the  parties  tberetf^  ete.  The  pe- 
^on  further  ^eged  tbat  It  was  tbe  inten' 
tlon,  agreemmt,  and  understanding  of  Joseph 
N.  LUley  and  J.  H.  I411ey  at  the  time  they 
conveyed  to  D.  F.  and  Laura  J.  LUley  the 
04  acres  by  deed  dated  November  24,  1888^ 
that  nld  deed  should  cover  64  acres,  above 
desolbed,  of  the  north  end  pt  said  sur- 
vey  No.  26,  and  not  off  the  south  end,  and 
tbat  It  was  the  intention,  understanding,  and 
agreemmt  of  tbe  said  B.  F.  and  Laura  J. 
LUley,  In  thcdr  deed  of  date  Nov^ber  26, 
1888,  to  conv^  to  Joseph  N.  LUley  64  acres 
off  tbe  north  «id  of  said  smrrey,  and  not  off 
the  tfoutb  end.  and  that  it  was  tiie  intention, 
understanding,  and  agreement  between  Jo* 
sepb  N.  LUley  and  the  BqnltaUe  Mortgage 
Company  and  S.  M.  Flnley,  tmstee,  tiiat  the 
deed  of  traat  dated  February  1,  1889,  exe- 
cuted by  Joseph  N.  TiUley  to  S.  M.  Flnley. 
trustee^  to  secure  the  «tote  for  ^75,  should 
convey  64  acres  off  of  tbe  north  end  of  said 
survey  No.  26,  and  not  64  acres  off  the 
sontb  end,  and  tbe  description  In  said  deeds 
and  said  deed  ot  trust  was  a  mutual  mistake 
by  and  betweot  all  ot  the  parties  thereto,  and 
tbat  after  the  executlmi  of  said  deeds  the 
grantees  therein  totdc  possession  (tf  64  acres 
off  tbe  nc^t  end  of  said  surv^,  and  not 
off  ttie  aoutii  end,  and  that  plaintiff,  the  Bq* 
oltaUe  Secmltles  Coinpany,  was  entitled  to 


have  tbe  description  In  said  deeds  and  deed 
of  trust  corrected,  and  Its  lien  fcK^dosed  on 
64  acres  off  the  north  end,  to  pay  the  |&7& 
note,  and  entitled  to  have  Its  deed  of  trust* 
first  herein  mentioned  foreclosed  on  tbe  96 
acres  of  land  off  the  sotrth  end  of  said  sur- 
vey to  pay  the  91,000  note  above  described. 
Tbe  petition  further  showed  tbat  after  tbe 
execution  of  the  deed  of  trust  on  64  acres, 
dated  February  1,  1889.  securing  the  note  for 
{575,  Joseph  N.  LUley,  on,  to  wit,  Octot>er 
20,  1889,  executed  and  d^vered  to  B.  F.  and 
Laura  J.  UUey  his  warranty  deed  conveying 
back  to  them  the  64  acres  oat  of  said  survey, 
but  that,  following  the  field  notes  of  tbe  old 
deeds,  he  made  tbe  same  mistake^  and  con- 
veyed to  tbem  64  acres  off  the  south  end,  bat 
tbat  it  was  bis  Intention  to  ocmvey  to  tbem  64 
acres  off  tbe  nortb  end  as  aforesaid,  and  tbat 
afterwards,  oa  June  24,  1896.  when  tbe  said 
E.  F.  and  Laura  J.  lAUej  and  Joseph  N.  .LU- 
ley discovered  their  mistake,  the  said  Joseph 
N.  LUley  and  bis  vife^  Nora  UUey,  execotsd 
and  dtiivered  to  Ei.  F.  and  Laura  J.  liUsr 
anothw  deed  fot  a  consldeiatioD  of  f  1,  and 
for  the  purpose  ot  correcting  tbe  field  notes 
In  tbe  deed  ot  date  October  20, 1888,  In  wbleb 
last-named  deed,  to  wit,  dated  June  24,  1880, 
be  conv^ed  to  B.  F.  and  I<anra  J.  lill^  tbe 
64  acres  off  ttie  north  end  of  said  survey, 
described  by  metes  and  bounds  above.  Tbe 
petltiw  further  allied  tbat  B.  F.  and  Laura 
T.  IdUey  liad  actual  notice  of  tbe  deed  ot  trust 
given  by  Joseph  N.  UUey  to  secure  saJd  note 
for  9Q76,  and  knew  tbat  said  deed  of  trust 
wu  Intended  to  cover  64  acres  off  the  nortb 
end  of  said  survey,  and  that  it  was  deeded  to 
them  subject  to  said  Incnmbranee,  and  tbat 
they  recognised  said  deed  of  trust  as  a  Uen 
npon  said  64  sctcs  oB  tbe  nortb  end,  and  paid 
Interest  on  tbe  note,  and  recognized  It  as  tb^ 
debt,  until  Qi^  discovered  tiie  mistake,  later 
on,  when  they  refused  to  pay  the  principal  ot 
said  loan,  or  any  furthor  Interest  thwecm. 
Ttie  iietltion  further  showed  Ibat  neltb«  tbe 
plabiUff  nor  tbe  defmdants  discovered  Ibe 
mistake  untU  about  June  SI,  188S.  It  was 
fnrtber  shown  by  the  petitltsi  tbat  8.  M.  Fln- 
ley, trustee,  had  refused  to  make  a  sale  as 
trustee  on  acooont  ot  the  mistake  In  said  deed 
of  trust  Halntltt  prayed  for  (Station  against 
aU  of  tbe  parties  defendant,  and  tbat  Its 
deed  of  trust  securing  tbe  note  for  91,000  be 
foredosed  on  the  south  96  acres  of  said  sur- 
vey, and  Ux  a  correcUon  of  tbe  field  notes  in 
the  various  deeds,  and  in  tbe  deed  of  trwt 
securing  the  note  for  967B,  and  tbat  Its  Uen 
be  foreclosed  on  tbe  64  acres  olt  the  nortb 
end  ot  said  survey.  Plaintiff  fnrtber  alleged 
tbat  HUl  and  FUlUps  bought  tbe  south  96 
acres  with  constructive  notice  of  both  deeds 
of  trust,  one  securing  the  note  for  $1,000,  and 
one  securing  tbe  note  for  9576,  and  prayed  in 
tbe  altonatlve  that.  If  tbe  court  should  find 
that  tbe  idalntlff  was  not  entitled  to  have  Its 
deed  of  trust  foreclosed  upon  the  north  64 
acres  to  pay  the  note  for  9575,  It  be  foreclosed 
as  a  second  Uen  In  favor  ot  plabitlff  on  the 
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04  acres  off  the  soatli  end  of  a&Vi  tarrey,  as 
therein  described,  subject  to  the  fweclosnre 
of  the  deed  ot  trust  securinc  the  (1,000  note; 
also,  for  general  relief. 

Defendants  B.  G.  HDI  and  F.  O.  Phillips 
filed  their  answer,  adt^tlng  all  the  allegattoas 
In  the  plalntUTs  first  amended  original  i>etltl<»i, 
except  as  to  any  and  all  allegatlona,  Intima- 
tions, or  Inference  to  the  effect  that  these  de- 
fendants pnrdiased  said  86  acres  of  land  sub- 
ject to  tbe  trust  deed  of  date  February  1. 1889. 
made  to  secnre  the  note  for  the  sum  ai  $B76; 
and  further  setting  up  that  It  was  never  Intend- 
ed by  the  parties  to  Incumber  any  portion  of 
the  06  acres  off  the  south  cod  of  said  surrey 
No.  26  to  secure  the  9575  note.  They  further 
adopted  the  prayer  of  the  sdalntlff  for  the  coc- 
rectlon  ot  said  deed  ot  trust,  except  as  to  I3w 
■ItematlTe  t^ef  prayed  for  by  plaintiff.  De- 
fendant S.  M.  Flnl^,  trustee,  answered,  dis- 
claiming any  and  all  Interest  In  the  matter. 
B.  P.  and  Laura  J.  Lllley  filed  their  answer: 
(1>  General  demurrer.  <2)  Special  exceptions, 
and  denying,  all  and  singular,  the  matters  and 
things  stated  in  plaiutiff's  petition,  except  the 
statement  that  the  deed  made  by  J.  H.  and 
Joseph  N.  Lllley,  of  date  Norember  24,  1888, 
was  Intended  to  convey  04  aoes  off  the  north 
end  of  said  surrey  No.  26;  admitting  that 
Budi  was  their  Intention.  Said  answer  fur- 
ther showed:  That  Thomas  N.  Lllley  pur- 
chased 160  acres  from  the  state,  being  surrey 
No.  26,  as  abore  stated.  That,  prior  to  the 
issuance  of  the  patent,  Thomas  N.  LUley  died, 
and  left  snrrlring  him,  as  his  only  heirs,  Jo- 
seph N.  Lllley,  J.  H.  Lllley,  Ada  Preston,  wife 
of  William  Preston,  and  E.  F.  and  h&nn  J. 
LIUey,  each  of  whom  was  entitled  to  one-flfth 
of  said  160  acres  {32  acres  of  said  surrey  No. 
26).  Ttat  Wiiliam  Preston  and  wife  conrcyed 
their  undivided  Interest  to  J.  H.  Lllley;  he 
thereby  becoming  the  owner  of  64  acres,  a 
two-flfths  hiterest  In  said  land.  That  J.  H. 
and  Joseph  N.  Lllley  entered  into  a  verbal 
agreement  as  to  a  partition  of  said  land  as  fol- 
lows: That  E.  F.  and  Laura  J.  Lllley  should 
have  64  acres  oCT  the  north  end  of  said  160 
acres,  Including  the  residence  thereon;  that  J. 
H.  LiU^  ^ould  have,  as  his  portion  of  said 
land,  64  acres  Immediately  south  of  E.  F.  and 
Laura  J.  Lliley'a  64  acres;  and  that  Joseph  N. 
Lllley  should  have  32  acres  off  the  south  end 
of  said  surrey,  just  south  of  J.  H.  Lilley's  64 
acres.  That  Joseph  N.  Lllley  bought  from  J. 
H.  Lllley  his  64  acres,  and  that.  In  pursuance 
of  the  agreement  above,  J.  H.  Lllley  and  wife 
and  E.  F.  and  Laura  J.  LIUey  conveyed  to  Jo- 
seph N.  Lllley  all  of  their  Interest  as  heirs  at 
law  of  Thomas  N.  Lllley  In  32  acres  off  the 
south  end  of  said  surrey.  And  on  the  same 
date  Joseph  N.  Lllley  and  E.  F.  and  Laura  J. 
Lllley  conveyed  to  J.  H.  Lilley  all  of  their  In- 
terest in  the  64  acres  north  of  the  32  acres  con- 
veyed to  Joseph  N.  Lllley,  and  on  the  same 
date  J.  H.  Lllley  and  his  wife  conveyed  to  Jo- 
seph N.  Lllley  his  64  acres  just  north  of  the 
82  acres  off  the  south  aid  of  said  surv^  con- 
veyed to  Joseph  M.  LIUey.   Said  answer  fur> 
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tber  sets  up  tiiat  the  agent  of  the  plaintiff  fur- 
nished plaintiff  with  an  abstract  of  the  96 
acres  thua  rested  In  J.  N.  lAOey  before  the 
plaintiff  made  the  loan  of  $1,000,  and  took  the 
mortgage  on  the  96  acres  In  the  south  end  ot 
the  stuT«7.  T^ie  answer  then  allied  that,  by 
reason  of  the  agreement  of  partltioa,  G.  F.  and 
LAura  J.  LUley  became  the  owners  ot  tbe  &^ 
acres  off  the  north  end  ot  said  snrr^  No.  2& 
and  that  their  possession  was  notice  to  the 
world  ot  thdr  title.  But,  bowevert  In  order 
to  give  record  title  in  B.  F.  and  lAura  J.  LU- 
ley tD  64  acres,  the  said  J.  EL  and  Joseph  N. 
LUley  on  Norember  24.  1888,  joined  in  a  deed 
to  them  conreying  64  acres  of  land  in  tlte  north 
end  of  said  block,  and  the  field  notes  should 
have  b^pm  at  the  northeast  comer  of  tlie  said 
original  snrre^  No.  26,  and  run  thence  south 
880  varaa,  thence  west  9B0.4  varas,  tbenee  north 
380  varas,  and  thence  east  960.4  Taras,  to  the 
place  of  beglnnii^,  and  ttuit  it  was  a  mist:ike 
In  the  deed  conveying  them  64  acres  off  the 
soutb  end.  They  then  alleged  that  alnce  that 
date  E.  F.  and  Laura  J.  LUley  and  W.  E. 
LIUey,  the  son  of  one  of  said  defoidants,  had 
continuously  lived  upon  said  64  acres  as  a  fam- 
Uy;  that  on  Norember  26,  1888.  they  did  slga 
and  deliver  a  deed  to  Joseph  N.  Lilley,  -srtiereby 
they  purported  tlieretn  to  conv^  to  said  Jo- 
seph N.  LUl^  all  of  their  Interest  In  64  acres 
by  metes  and  bounds  described  hi  the  south  end 
of  block  26;  that  the  stated  conslderatlcm  there- 
in of  $1,800  was  an  error,  and  In  tact  no  con- 
Blderatlon  was  paid  to  any  one  of  tliem;  and 
that,  If  Joseph  N.  LIU^  was  In  any  way  mis- 
taken as  to  what  was  thereby  conveyed,  he 
had  no  equity  which  be  conld  compel  them 
to  correct  the  mistake.  The  answer  further 
alleged  that  J.  N.  Llll^  then  made  aiH>licaTkia 
to  the  loan  company  for  a  loan  of  9575  by  a 
mntgage  lien  on  the  04  acres  <^  the  south  ead 
of  block  26.  The  agents  of  the  company  pro- 
cored  an  abstract  of  the  title  to  tbe  land, 
whicn  they  submitted  to  the  attorney  of  liie 
company  to  pass  on.  It  alleged  that  it  was  x]» 
duty  of  the  abstracts  to  examine  all  the  rec- 
ords which  could  In  any  way  affect  the  ti-Je 
to  the  land,  and  that  the  loan  company  It»ked 
entirely  to  the  abstract  for  the  title,  and  pass^ 
on  same.  Said  answer  farther  aUeged  tttat  N. 
W.  Harrison,  of  Hunt  county,  was  the  person 
Intrusted  to  forward  correct  abstracts  of  t^e 
land  for  Imth  of  said  loans,  to  be  finally  passed 
on  by  plahitlff;  that  S.  M.  Flnley,  the  nun 
named  as  trustee  lu'  both  of  sEdd  mortgages, 
was  the  agent  of  plaintiff  in  Texas,  to  wliom 
said  abstract  was  sent,  and  who  finally  decided 
to  make  the  loan;  that  both  of  said  abstram 
were  certified  by  said  Harrison;  that  titie  first 
abstract  was  an  abstract  of  96  acres  off  the 
south  end  of  said  block,  and  that  the  second 
abstract  showed  title  to  Joseph  N.  LUley  In  only 
64  acres  oat  of  the  south  raid  of  said  block, 
and  not  in  the  north  aid  of  said  blo^;  that 
raid  Finley  made  said  sec(md  losn  with  both 
of  said  abstracts  in  his  possession  at  the  time 
and  the  draftsman  of  said  second  mortgage 
o^ed  the  field  notes  from  said  aecoiid  abstnA 
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to  64  aerei  in  said  tnut  deed,  and  tliere  ooold 
turn  been  no  T»>''>*ff^f<*  whatever  on  plaintiff's 
part  as  to  what  security  ft  bad  for  eacb  of 
tbe  mms  loaned;  tbat  tbe  abstract  failed  to  in- 
dicate any  tlOe  to  Joseph  N.  ZJlley  in  the  nortli 
64  acres  of  tbe  block;  and  that  abstracts  put 
tbe  conquny  upon  Inquliy,  etc.  Tbe  defend- 
ants E.  F.  and  Lam  J.  IiUley  tbm  lUed  an  an- 
swer in  answer  to  tbe  answer  of  HUl  and  Fbll- 
Upa,  (1)  demurring  and  09  specially  excqrtlng 
to  said  petition,  because  tbqr  bad  no  equitable 
ground  against  defraidants  B.  F.  and  Lanza 
3.  Lilley,  either  to  enforce  a  deed  fnxn  tbem, 
as  sought  for  tbe  benefit  of  Joseph  N.  Lllley, 
or  for  tbe  benefit  of  either  ^alntlff,  or  for  Hill 
and  FhilUpB,  and  denying  all  of  the  allegations 
oontataied  In  Hin  and  FbUU^*  answer. 

On  Januai?  20, 1887,  the  cause  was  tried  be- 
fore the  court  wltbont  ttie  aid  of  a  Jury.  Judg- 
mmt  by  detoult  was  taken  against  Joseidi  N. 
and  J.  H.  LIUey-  On  hearli^  of  tbe  cause  the 
court  roidered  Jndgmoit  tai  favor  of  B.  M.  Fin- 
ley,  trustee,  tar  bis  coats,  and  In  favor  of  tbe 
puiinOR,  Equitable  Securities  Company,  against 
Joseph  N.  LIlkT  and  Hill  and  Phimps,  for  tbe 
amount  of  tiie  note  for  $1,000,  with  Intosst 
thereon,  and  attorney's  fees,  and  fbredoslng 
tbe  deed  of  trust  securing  the  same  up<Hi  the 
86  acres  off  fbe  sovth  end  of  the  surrey  No. 
26,  and  In  favor  of  the  Equitable  Securities 
Company  against  Joseph  N.  I<Illey  for  the 
amount  of  the  note  for  $575,  with  Interest 
thereon,  and  attorney's  fees,  and  correcting  the 
deed  from  J.  H.  and  Joseph  N.  Lllley  to  E.  F. 
and  Laura  J.  Lllley,  and  from  them  to  Josei^ 
N.  Llll^,  and  correcting  the  deed  (tf  trust 
from  Josiqptb  N.  Lllley  to  8.  M.  Flnley,  trustee, 
secnrlng  said  note  for  $67{^  so  as  to  convey  64 
acres  off  the  north  end  of  said  survey  No.  26, 
Instead  of  the  south  ad,  and  foiedoslng  the 
same  to  pay  said  note.  Interest,  and  attorney's 
fees.  From  tlUs  Judgment  the  defendants  B. 
F.  and  Laura  J.  Lill^  have  appealed. 

Tbe  conduidons  of  fftct  and  law  found  by  tlw 
trial  Judge  are  as  fbUows: 

Conclusions  of  fact:  "(1)  Thos.  N.  Ulley 
died  Intestate  in  1884,  leaving  as  a  part  of 
bis  estate  tbe  160  acres  of  land  In  controver- 
sy. He  bad  five  children,  namely,  J.  N.  Ul- 
ley and  J.  H.  Lllley,  sons,  and  E.  F.  and  L. 
J.  Lllley,  unmarried  daughters,  then  of  age. 
and  a  married  daughter,  Mrs.  Preston. 
These  children  were  his  sole  heirs,  and,  as 
sucb  heirs,  at  their  father's  death  became 
tbe  owners,  each,  of  an  undivided  one-flfth 
Interest  of  the  said  land.  Prior  to  1888  Mrs. 
Preston  deeded  her  undivided  interest  to  J. 
H.  LlUey.  (2)  On  October  U,  1888,  three 
deeds  were  made,— the  first  by  J.  N.  LIUey, 
C  P.  LiUey,  and  L  J.  Ulley  to.J.  H.  LiUey, 
conveying  their  undivided  Interest  In  61 
acres  out  of  the  IGO  acres,  the  same  lying 
Immediately  north  of  32  acres  taken  off  the 
south  end  of  the  160  acres;  the  second  by  J. 
S.  Lilley  to  J.  N.  Lllley,  conveying  the  said 
64  acres;  and  the  third  by  J.  H.  Lilley, 
K.  F.  Lllley.  and  L  J.  Lilley  to  J.  N.  LIUey, 
conveying  their  undivided  Interest  In  the  said 


32  acres  off  the  south  end  of  the  160  acres. 
These  conveyances  put  the  title  In  the  80 
acres  off  the  south  end  of  the  160  acres  In 
J.  N.  LIUey,  and,  though  no  deeds  were  then 
made  by  J.  N.  LUIey  and  J.  H.  LUley  to  D.  F. 
LiUey  and  L.  J.  LUley  to  the  remalnbig  64 
acres  off  the  north  end  of  the  160  acres,  the 
legal  effect  of  tbe  conveyances  was  to  put 
the  absolute  title  In  them;  they  having  re* 
celved  no  consideration  for  tbe  said  deeds 
made  by  tbem.  The  old  homestead  of  Tbos. 
N.  IiUley  was  on  the  64  acres,  and  B.  F.  lil- 
ley and  L.  J.  LUley  have  Uved  there  ever 
since  th^  tether's  death.  (JS)  Tbe  said  three 
deeds  were  made  In  order  to  pnt  the  title  to 
said  86  acres  In  J.  N.  Ulley,  to  enable  bim 
to  obtain  a  loan  theretm  of  $1,000  from  the 
Equitable  Mortage  Company.  He  had  al- 
ready, on  October  1,  1886^  given  the  $1,000 
note'  sued  on,  and  a  deed  of  trust  on  the  80 
acres  to  secure  same,  and  the  loan  warn  clos- 
ed as  soon  as  the  said  three  deeds  were 
made.  An  abstract  showing  correctly  tbe 
condition  of  the  title  to  the  96  acres,  uid  In- 
cluding tbe  said  tbree  deeds,  was  f  umlshal 
tbe  mortgage  company  before  the  loan  waa 
closed.  (4)  J.  N.  LIUey  wanted  to  borrow 
money  on  the  64  acres  owned  by  B.  F.  LIUey 
and  L.  J.  LUley,  and  the  mortgage  company 
was  willing  to  make  the  loan  If  the  title 
could  be  gotten  In  proper  shape,  and  B.  F. 
UUey  and  L.  J.  Ulley  were  willing  to  put 
the  title  to  the  land  in  J.  N.  LUley  for  that 
purpose;  and  with  that  object  In  view,  on 
November  24.  1888.  J.  N.  LUley  and  J.  H. 
LiUey  nu^e  a  deed  to  B.  F.  LUley  and  L.  J. 
LUley,  and  on  November  26,  18^  tbe  two 
latter  made  a  deed  to  J.  N.  LUley.  By  the 
first  deed  it  was  Intended  to  perfect  the  le- 
gal titie  of  the  LUley  sisters  to  the  said  64 
acres  by  conveying  the  Interest  of  tbe  UUey 
brothers  to  tbem,  and  by  the  second  deed  It 
was  Intended  to  put  the  title  to  the  64  acres 
In  J.  N.  Lllley  by  conveying  the  same  to  him, 
so  that  he  could  borrow  money  on  It  from 
the  said  mortgage  company;  but.  by  a  mis* 
take  of  the  person  who  prepared  the  deeds, 
the  land  described  therein  was  the  64  acres 
off  the  south  end  of  the  160  acrea.  Instead  of 
the  64  acrtt  off  the  nortb  end.  The  last 
deed  recited  a  consideration  of  $1,800  paid, 
but  in  fact  nothing  was  paid  for  this  convey- 
ance or  for  the  other.  The  negotiations  for 
the  loan  proceeded  to  completion  on  Febru- 
ary 1,  1889.  when  J.  N.  UUey  executed  the 
note  for  $675  sued  on,  and  a  deed  of  trust 
to  secure  the  same.  It  was  Intended  that 
the  deed  of  trust  should  cover  the  64  acrea 
off  the  north  end.  but  following  the  mistake 
made  In  the  two  deeds  Just  mentioned,  and 
because  of  same,  the  land  described  In  the 
deed  of  trust  was  in  fact  the  64  acres  off  the 
south  end.  The  abstract  furnished  tbe  mort- 
gage company  contained  the  same  mistake, 
for  the  same  reason.  The  abstract  did  not  show 
anything  about  the  first  loan,  for  the  reason 
that  It  was  supposed  by  aU  the  parties  that  the 
first  loan  covered  96  acres  off  the  aouth  end 
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of  the  160  acres,  and  the  second  loan  the  re- 
maining 64  acres.  (5)  At  the  time  of  the 
second  loan  the  first  abstract  was  In  the  pos- 
session of  the  mortgage  company,  but  was 
at  Its  New  York  office,  and  the  papers  con- 
cerning the  second  loan  were  examined  at 
the  Dallas  office;  hence  the  conflict  between 
the  abstracts  was  not  observed.  In  fact,  all 
the  LlUeys  and  the  abstracter  and  the  mort- 
gage company  supposed  that  the  two  last- 
named  deeds  and  deed  of  tmst  covered  no 
part  of  the  96  acres  first  mortgaged,  but 
that  the  field  notes  of  said  deeds  and  deed 
of  trust  covered  the  M  acres  lying  Just  north 
of  the  said  96  acres,  and  the  whole  transac- 
tion concerning  the  second  loan  was  carried 
on  by  all  the  parties  connected  therewith  un- 
der that  mistake;  and  Inquiry  of  the  Lllley 
slstera  would  not  have  disclosed  the  mistake, 
but  would  have  developed  the  fact  that  they 
thought  they  had  deeded  the  64  acres  to  J. 
N.  Lllley,  who  then  lived  with  them.  In- 
quiry of  them,  however,  would  have  devel- 
oped the  fact  that  J.  N.  lilley  paid  them 
nothing  for  the  land,  but  that  the  deed  to 
falm  was  made  to  enable  falm  to  borrow  mon- 
ey on  the  land  In  his  name.  The  mortgage 
company  had  no  notice  of  the  fact  that  noth- 
ing had  been  paid  by  J.  N.  Lilley  for  the 
land,  and  supposed  that  the  recital  in  the 
deed  was  true.  The  Lilley  sisters  got  no 
part  of  the  borrowed  money.  (6)  On  Octo- 
ber 20,  1889,  J.  N.  Lilley  made  a  deed  to  B. 
F.  and  L.  J.  Lilley,  Intending  to  reconvey  to 
them  the  north  64  acres;  but,  following  the 
aforementioned  mistake,  the  land  covered 
by  the  deed  was  the  south  64  acres.  (7)  On 
October  7,  1892,  J.  N.  LIUey  sold  the  96  acres 
covered  by  the  first  mortgage  to  Thos.  Bran- 
non,  who  assumed  the  mortgage.  On  No- 
rember  14,  1894,  BrannoD  sold  to  R.  G.  HUI 
and  F.  G.  Phillips,  who  In  turn  assumed  the 
mortgage.  Brannon  and  Hill  and  Phillips, 
when  they  bought,  knew  of  the  second  mort- 
gage, but  supposed  It  covered  the  north  64 
acres.  They  had  never  seen  any  of  the 
deeds,  or  the  record  thereof.  (8)  In  189S, 
while  endeavoring  to  make  a  loan  from  an- 
other company  to  take  up  the  notes  sued  on, 
the  mistakes  aforementioned  were  discov- 
ered by  an  abstracter.  No  one  had  before 
that  time  ever  noticed  the  mistakes.  The 
Ulley  sisters  had  themselves  paid  the  Inter- 
est on  the  second  mortgage.  As  soon  as  the 
mistake  was  discovered,  they  repudiated  the 
mortgage.  On  June  24,  1896,  J.  N.  Lilley,  to 
correct  the  mistake  In  his  deed  to  them  of 
October  20,  1889,  deeded  to  them  the  north 
64  acres.  (9)  Plaintiff  owns  the  notes  and 
Hens  sued  on,  and  the  same  are  past  due 
and  wholly  unpaid,  except  as  stated  in  the 
petition.  aO)  All  the  deeds  mentioned  in 
these  findings  were  promptly  and  properly 
recorded." 

Oondualons  of  law:  "(1)  Intention  of 
the  parties  must  control,  and  It  being  the 
undisputed  Intention  df  the  parties  that  the 
deed  ftom  tbe  Ulley  alsters  to  J.  N.  Lilley, 


and  the  deed  of  trust  from  him  to  the  mort- 
gage compftny,  should  cover  the  north  61 
acres,  Instead  of  the  south  64  acres,  and  the 
loan  having  been  made  on  the  faith  there- 
of, the  mistake  can  and  should  be  corrected. 
(2)  The  acts  of  the  UUey  sisters  in  acknowl- 
edging the  receipt  of  the  consideration  for 
the  land  In  their  deed  to  J.  N.  Ulley,  and  In 
permitting  him  to  borrow  money  on  the 
strength  of  the  supposed  title  conveyed  to 
falm  by  them,  are  sufficient  to  estop  them, 
even  though  J,  N.  LUley  himself  could  not 
have  corrected  the  mistake  In  the  deed  to 
him.  (3)  The  possession  of  the  Lllley  sis- 
ters, not  being  exclusive,  but  Jointly  with  J. 
N.  Lllley,  was  not  sufficient  to  demand  of 
the  mortgage  company  that  it  look  Into  the 
character  of  their  possession  and  claim.  Be- 
sides, such  Inquiry  would  have  been  fruit- 
less. Again,  the  mortgage  company  had  a 
right  to  rely  on  their  deed  Just  made  and 
recorded.  (4)  Plaintiff  la  entitled  to  jikts- 
ment  as  prayed  for." 

^e  conclusions  of  fact  reached  by  the 
trial  judge  are  fully  supported  by  the  evi- 
dence. We  also  concur  In  the  legal  conclu- 
sion that  the  plaintiff  was  entitled  to  have 
the  mistake  in  the  deeds  and  mortgage  in 
the  description  of  the  land  corrected,  and 
was  entitled  to  foreclose  its  mortgage  upon 
the  64  acres  in  the  northern  part  of  the  IdO- 
acre  tract.  We  think  the  decree  is  In  all 
respects  correct,  and  It  Is  therefore  affirmed. 
Affirmed. 


WILSON  V.  SMITH  et  al.i 
(Court  of  avU  Appeals  of  Ihxas.  Not.  U; 

1897.) 

JanoHBNTS— Flit  AUTT— Vacation— ORouinM. 

1.  Id  the  absence  of  a  showing  by  a  part7 
that  he  was  prevented  from  making  a  Talid  de- 
fense by  fraud,  accident,  or  the  act  of  the  oppo- 
site party,  unmixed  with  fault  or  negligence  on 
his  part,  he  will  not  be  entitled,  after  ezpiratioD 
of  uie  term  of  court,  to  have  the  Judgment  va- 
cated. 

2.  The  mistake  or  ignorance  of  a  party's  coun- 
sel will  not  relieve  him  from  a  Judgment  ren- 
dered against  him. 

S.  Where  a  judge  of  an  adjoining  ronnty  was 
called  in  to  tiT  cases,  some  of  which  the  judge 
of  the  district  was  disqualified  from  hearing, 
and  there  was  an  understanding  on  the  part  of 
die  Judge  at  the  district  and  the  bar  that  only 
•odi  cases  should  be  tried  as  the  judge  of  tte 
district  was  disqualified  from  trying,  which  fact 
was  communicated  to  plaintiff  by  his  counsel, 
and  the  case  in  question  (not  being  one  of  those) 
was  called  for  trial,  and  both  parties  vpeaied 
by  counsel,  and  announced  "Beady  for  trial" 
(plaintiff  not  being  present  In  person),  where- 
upon the  trial  proceeded  regularly  and  jodx- 
ment  was  rendered  for  defendant  pt  not  being 
charged  that  there  was  fraud  or  muconduct  on 
the  part  of  Sefendant),  plaintiff  will  not  be  en- 
titled, after  the  expiration  of  tbe  term  of  ooort, 
to  have  tiie  judgment  vacated. 

4.  Hie  omission  of  an  order  of  dismissal  as 
to  a  party  who  has  died  pending  the  litigation, 
and  before  judgment,  Is  a  mere  formal  defect 
and  does  not  preclude  the  Judgment  from  being 
finaL 


I  Application  for  writ  of  ernw  dismissed  for 
want  of  jarisdiction. 
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Appeal  from  district  court,  HouBton  coun- 
ty; J.  B.  Bomett,  Jndge. 

Action  by  J.  E.  Smitli  and  otbers  gainst 
Hamp  WUaon  to  set  aside  a  judgment. 
J'udgment  for  plalntlCCs,  from  which  defend- 
ant appeals.  Beversed. 

Nunn,  Nunn  &  Nnnn,  for  appellant.  Ad- 
ams  A  Adams,  for  appellees. 

PLEIASANOS,  J.  The  appellant,  H.  WU- 
son,  was  engaged  In  1S92,  In  the  town  of 
Crockett,  In  the  warehouse  receiving  and 
forwarding  business.  The  waiehoiue  was 
the  property  of  his  slsters-lnlaw,  the  Misses 
Breitllng,  and  ttiey  idlowed  appellant  one- 
ttdrd  of  the  profits  for  conducting  the  busi- 
ness. Appellee  J,  B.  Smith  was  the  pub- 
lic weigher  of  said  town,  and  he  sought  and 
obtained  In  1882  an  Injunction  enjoining  and 
restraining  appellant  from  weighing  cotton, 
unless  requested  In  writing,  by  the  owners 
of  the  cotton,  to  do  sa  Appellant  answered 
by  exceptions,  and  pleaded  damages  In  re- 
convention against  plaintiff  and  his  sur^ 
ties  upon  the  Injunction  bond.  Upon  the 
final  hearing  of  the  cause  the  exceptions 
were  sustained,  and  the  Injunction  dissolved. 
At  the  fell  term,  ISM,  the  appeUee  Smith, 
without  the  knowledge  of  appellant,  dismiss- 
ed the  suit.  Including  appellant's  plea  In  re- 
eoDTentlott,  but,  at  some  term  of  coi^  ap- 
pellant obtained  on  order  of  the  court  rein- 
stating this  cause  upon  the  docket;  snd  said 
cause  was  continued  from  time  to  time  until 
April  10,  1806,  when,  both  plaintiff  and  de- 
fendant having  answered  "Beady,"  by  their 
counsd,  the  cause  was  tried  by  the  Judge 
presiding,  without  the  intervention  of  a  Ju- 
ry, and  Judgment  rendered  for  $300  damages 
for  the  plaintiff  (the  appellant  here)  against 
the  i^tpellee  Smith  and  lils  co-appellees,  who, 
with  one  8.  D.  ^ompson,  were  the  sureties 
of  Smith  upon  his  injunction  bond.  The 
sure^  S.  D.  Thompson  was  dead  at  the  time 
of  the  Judgment,  but  there  does  not  appear 
in  the  record  any  suggestion  of  his  death,  or 
any  order  dismissing  the  suit  as  to  him.  Aft- 
erwards execution  was  duly  Issued  upon  this 
Judgment,  and  on  the  Ist  of  June,  1896,  the 
appellees  filed  suit,  praying  that  the  ^e- 
cntion  be  restrained,  and  that  said  Judg- 
ment be  vacated,  and  that  they  be  allowed 
'to  appear  and  defend  the  suit  of  the  said 
Wilson  for  damages  against  them.  And, 
for  cause  for  granting  the  writ  and  reopen- 
ing said  cause,  their  petition  alleges  that  It 
was  generally  understood  and  agreed  that 
Jndge  Brashear,  who  was  presiding  by  ex- 
change with  the  Judge  tot  that  district 
would  try  only  such  causes  as  the  Judge  for 
the  district  was  disqualified  from  trying,  and 
that  Bold  Judge  was  not  disqualified  from 
trying  the  suit  in  which  the  Judgment  com- 
plained of  was  rradered;  that  the  plaintiff 
in  said  suit,  the  said  Wilson,  called  up  the 
case,  and  obtained  tba  Judgment,  In  the  ab- 
sence of  complainants,  without  the  knowl- 


edge of  any  of  them,  and  that  they  were  not 
represented  by  counsel;  that  they  had  no 
expectation  that  the  cause  would  be  tried 
by  Judge  Brashear;  that  no  Judgment  was 
rendered  against  8.  D.  niompson,  who  was 
co-surety  on  the  injunction  bond  and  co-de- 
fendant In  said  suit,  and  no  disposition  was 
made  of  him  prior  to  the  trial  of  the  cause, 
and  that  said  Judgment  is  therefore  not  a 
final  Judgment,  and  that  complainants  can- 
not appeal  therefrom;  that  complainants, 
the  sureties  of  the  said  Smith,  were  not  cl^ 
ed  to  appear  and  snsvrer  the  motion  of  the 
plaintiff,  Wnson,  to  reinstate  his  suit  In  re- 
convention; that  complainants  were  notified 
that  sold  suit  had  been  dismissed,  and  bad 
no  knowledge  of  Its  reinstatement  upon  the 
docket  of  tiie  eoort;  that  the  injunction 
bond  on  which  they  were  suretlM  was  pay- 
able to  H.  Wilson,  and  not  to  Carl  Wilson, 
against  whom  the  writ  of  Injunction  was  Is- 
sued, and  Uiere  was  notblng  In  the  plead- 
ings averring  or  showing  that  Carl  WUson 
and  H.  Wilson  were  one  and  the  same  man; 
that  said  H.  Wilson  had  no  Interest  in  the 
business  which  he  was  conducting;  that  he 
was  Mmply  an  agent  for  others;  that.  In 
truth  and  In  fact,  neither  Wilson  nor  the 
business  was  Injured  by  the  suing  out  of  said 
Injunction  against  him  by  their  principal, 
the  said  Smith;  tliat  WUson  had  no  claim, 
legal  nor  equitable,  against  complainants, 
and  that  they  had  a  complete  and  meritorious 
defense  to  siUd  suit;  that  said  Wilson  is  In- 
solvent; and  that  oomplainants  will  sustain 
irreparable  Injury  unless  the  execution  of 
said  Judgment  be  enjoined,  and  the  same  be 
reopened,  and  complainants  be  allowed  to 
appear  and  defend  the  suit.  To  their  peti- 
tion, complainants  filed  exhibits  as  follows: 
First  Original  Injunction.  Second.  Original 
Injunction  bond.  Third.  Btxecutlon  on  Jut^- 
ment  rendered  April  10,  1890,  giving  Judg- 
ment against  them  for  fSOO.  Fourth.  Peti- 
tion for  original  Injunction,  Fifth.  Answer 
of  defendant  Wilson.  Sixth.  Affidavit  of 
complainant  Smith  that  he  was  sick  at  the 
time  of  trial,  and  when  Judgment  was  ren- 
d«ed  on  plea  of  reconvention,  and  that  be 
thought  the  case  was  off  the  docket  Sev- 
enth. Affidavit  of  W.  A.  Stewart  attorney 
who  represented  plaintiffs  In  original  suit  to 
the  effect  that  he  was  unw^l  when  cause 
was  called  for  trial;  that  he  was  present 
and  participated  In  trial  of  said  cause,  and 
represented  the  complainants;  that  the  judge 
held  up  the  cause  after  ailment  and  that 
he  was  taken  sick,  or  became  worse,  and 
was  unable  to  appear  In  court  afterwards, 
during  the  time  Judge  Brashear  presided, 
and  was  unable  to  look  after  the  case,  and 
did  not  know  what  had  become  of  It  The 
defendant  Wilson,  filed  exceptions  and  on-. 
Bwere  as  follows:  '*(!)  No  reason  shown 
why  Judge  Brashear  should  not  or  could  not 
try  the  case;  (2)  allegation  that  petition  was 
against  Carl  WUson,  and  injunction  against 
Hamp  WUson,  was  Insufficient;  ollyta^ 
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tton  that  S.  D.  Thompson  wu  a  snretj  <m 
said  bond,  and  no  Judgment  against  him.  Is 
suWcient;  (4)  allegation  that  complainants 
did  not  have  citation  or  notice  is  Insufficient; 
Qi)  allegation  that  the  attorney  was  sick, 
and  that  the  Judg^  attes  hearing  the  cause, 
took  same  nnder  consideration,  and  rendered 
Judgment  thereafter,  is  not  material;  (8)  the 
allegations  as  to  sustaining  exceptions  to 
plaintiffs*  petition  In  original  salt,  and  the 
dismissal  and  reinstatement  of  the  cause  on 
the  docket,  are  insufficient;  fZ)  allegation 
that  Wilson  was  only  an  agent  weighing  cot- 
ton, and  had  no  personal  interest,  is  insuffl- 
dent"  And  defendant  answered  to  the  ef- 
fect that  wtaUe  suit  No.  8.787  (original  suit) 
was  ag^nst  Carl  Wilson,  as  stated  In  peti- 
tion, the  complainant  therein  on  December 
20th  filed  a  supplemental  petition  aliasing 
that  his  name  was  Hamp  WUson,  and  sued 
out  a  writ  against  ^mp  Wilson,  restraining 
him.  etc.;  "that  on  March  12,  1604.  this  de- 
fendant fltod  his  plea  In  reconvention,  daim- 
Ing  damages  to  the  amount  of  ¥1,000  against 
the  said  Smith  and  his  sureties;  that  defend- 
ant urged  trial  repeatedly  until  spring  term, 
1886,  wh^  plaintiffs*  attorney  and  defend- 
ant's attorney  were  In  court,  and  announced 
'Ready  for  trial,'  before  Judge  Brashear,  and 
said  trial  regulariy  proceeded,  resultii^  in 
Judgment  for  this  defendant  for  (SCO;  that 
S.  D.  Thompson,'  one  of  the  sureties  on  the 
original  Injunction  bond,  had  died  prior  to 
trial  of  said  cause,  and  no  Judgment  was 
taken  against  him,  and  no  injury  resulted  to 
complainants  therefrom,  but.  If  it  is  deemed 
necessary  that  there  be  an  on^  dismissing 
as  to  Thompson,  thea  his  death  is  suggested, 
and  an  order  asked  nunc  pro  tunc;  that,  if 
Smith  and  his  attorney  were  sick  at  the  time 
of  trial,  such  fact  was  not  brought  to  the  at- 
tention of  the  court;  that  It  la  not  shown 
that  a  different  result  would  or  could  hare 
been  reached,  bad  trial  occurred  under  other 
circumstances;  and  that  the  grounds  of  in- 
junction are  friTolous,  and  that  injunction  Is 
only  for  delay.**  Upon  filing  of  the  foregoing 
exceptions  and  answer  by  the  defendant,  the 
complainants  filed  a  trial  amendmenl^  in 
which,  in  addition  to  the  allegations  In  orig- 
inal petition,  they  aver  that  complainant 
SmiUi  was  sick  In  bed  at  the  time  the  Judg- 
ment of  April  10,  169^  was  raidered,  and 
was  unable  to  attend  court;  that  he  had  been 
informed  by  his  counsel,  Stewart,  that  no 
case  would  be  tried  by  Judge  Brashear,  ex- 
cept such  aa  Judge  Burnett,  the  Judge  for 
the  district,  was  disqualMcd  to  try;  that 
Smith  was  an  Important  witness  for  the  de- 
fense of  the  suit,  and  would  have  attended 
the  trial  and  testified,  had  his  condition  per- 
mitted him,  if  he  bad  known  or  believed  that 
the  case  would  be  tried  by  Judge  Brashear; 
that  be  told  his  attorney,  Stewart,  that  he 
could  prove  important  facts,  but  did  not  In- 
form him  what  the  facte  were;  that  neither 
Smith  nor  other  complalnante  had  any 
knowledge  of  the  tela],  or  the  Judgment  bad 


and  rendered  against  them,  until  execution 
was  placed  in  the  hands  of  the  sheriff;  that 
several  of  them  were  informed  by  Stewart 
that  the  case  had  been  finally  di^osed  of, 
and  that  they  bad  no  knowledge  that  tt  waa 
reinsteted  on  the  docket;  that  Stewart  told 
Smith  that  he  was  not  present  when  the 
Judgment  was  announced  hf  JnOffs  Braabear; 
that  he  was  too  sick  to  appear  in  court,  and 
that  he  did  not  believe  Judgment  would  be 
rendered  in  his  absence;  that  their  co-sorety, 
Thompson,  was  made  defendant  to  this  suit 
with  them;  that  he  and  they  made  common 
defense,  and  that  plaintiff  should  not  be  per- 
mitted to  dismiss  as  to  him;  that  his  estete. 
if  he  be  dead.  Is  solvent,  and,  if  complaln- 
ante are  required  to  pay  the  Judgment 
against  them,  they  are  entitled  to  have  con- 
tribution from  said  Thomsnon,  if  he  be  liv- 
ing, and.  If  he  be  dead,  from  bl>  estate^  and 
to  allow  an  order  dismissing  him  to  be  ot- 
tered nunc  pro  tunc  would  derive  them  of 
their  rightful  remedy  against  him,  if  tbey 
are  held  liable  for  said  Judgment.  To  this 
trial  amendment,  appellant  excepted  gener- 
ally and  specially  to  every  allegation,  chal- 
lenging the  sufficiency  of  each  one  to  author- 
ize the  court  to  vacate  the  Judgment  and  re- 
try tbe  auise;  and  he  further  excited  be- 
cause the  plea  was  not  sworn  to.  And.  by 
way  of  replication  to  said  petition,  appelant 
specially  averred  that  neither  bims^f  nor 
his  counsel  had,  by  word  or  act,  given  com- 
plainants, or  any  one  of  them,  cause  to  be- 
lleve  that  bis  suit  would  not  be  tried  before 
Judge  Brashear.  And  he  further  alleged  that 
bis  suit  was  neTOr  dismissed  by  his  knowl- 
edge or  consent,  or  that  of  bis  counsd,  and 
that  said  cause  could  not  be  legally  dismissed 
by  complainant  Smith,  and  that  said  cause 
was  reinsteted  upon  the  docket  at  the  same 
term  at  wbidt  It  was  dismissed  by  the  plain- 
tiff In  said  suit;  that,  so  soon  as  appellant's 
counsel  knew  that  his  plea  In  reconvention 
had  been  dismissed,  be  moved  tbe  court  to  re- 
Instete  tiie  same  In  court  And  he  ftirtta«- 
averred  that  he  Imd  been  urging  the  trial  of 
his  suit  at  every  term  of  the  court  since  It 
was  instituted,  but  that  his  effbrte  to  bring- 
the  case  to  trial  had  been  defeated  by  the 
plaintiff  Smith  and  his  counsel,  and  that, 
when  the  cause  was  called  by  Judge  Bra- 
shear, counsel  for  the  plaintiff  Smith  an- 
nounced "Beady,"  and  Jury  was  waived,  and 
the  cause  was  tried  by  Judge  Arashear.  and 
that  after  hearing  the  evidence,  and  argu- 
mente  by  counsel  for  ^>peUant  and  counsel 
for  plaintiff  and  his  sureties,  the  Judge  took 
the  case  under  advisement,  and  rendered 
Judgment  for  appellant  on  the  next  day. 
when  neither  appellants  counsel,  nm  coun- 
sel for  Smith  and  his  sureties,  were  In  the 
court  Appellant  further  alleged  that  8..  D. 
Thompson  was  dead  when  the  said  cause 
was  tried,  and  tbe  Judgment  was  rendered 
against  appellees.  The  exceptions  to  the 
original  and  amended  petition  were  all  over- 
ruled, and  appellant  excepted;  and  the  Judg- 
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meat  rendered  on  tJie  lUtb  ot  April,  18EMI, 
for  ainieUant  and  ngalnet  complainants  was 
■et  aalde,  uid  B.  D.  Thompaon  waa  dismissed 
from  tbe  snlt,  and  It  vaa  adjud^d  that  ap- 
pellaut  take  notiilnff  by  bla  plea  of  reom- 
ventlon.  and  that  the  idalntlff  in  said  anlt,  3. 
E.  Smith,  and  hla  anretlea  upon  tbe  Injunc- 
tion bond  (appelleee  here),  recover  all  coate 
incurred  In  this  anlt  since  tbe  aerrlce  of  the 
writ  of  Injunction  upon  tbe  defendant,  H. 
Wilson.  To  which  Judgment  Wilson  gare 
Dotlce  of  appeal  to  this  court. 

The  first  qnestkm  whldi  presents  Itself  for 
our  determination  Is,  was  tbe  order  of  tbe  cMUt 
below,  vacating  tbe  Judgment  rendered  on  the 
lOtb  day  of  April,  1806,  (or  defendant  WUson, 
upon  his  plea  In  reconv^tlon,  and  re<v>enlng 
the  case  for  trial,  authorized  uuler  tbe  plead- 
ings and  facts  dlsdosed  by  the  record  before 
us?  If  this  question  be  answered  In  tbe  nega- 
tive, tbe  vacattng  order  ItseU,  and  all  the  sub- 
sequent proceedings  of  tbe  court  In  that  cause, 
must  be  set  adde  and  hdd  fen-  nat«ht,  and  the 
suit  of  tbe  appdlees  be  dismissed  at  ttaebr  costs, 
and  thus  leave  In  full  force  and  elCect  the 
Judgment  rendered  1^  Judge  Brashear  for  ap- 
pellant against  appellees  In  cause  Na  8,787  on 
tbe  10th  of  April.  1896L  Judge  Brashear,  as 
baa  been  stated,  had  exchanged  seats  with 
Jmlge  Burnett,  the  Judge  of  the  district  <^ 
which  Houston  county  Is  part;  Judge  Brashear 
being  Judge  fbr  the  district  conqMsed  of  the 
counO*  of  Harris.  The  object  of  the  exchange 
was  to  have  cases  on  tbe  Houston  county  dock- 
et. In  which  the  Judge  for  that  district  was 
dlsquallfled.  tiled.  But  that  Judge  Brashear 
bad  authority  to  try  any  case  on  the  ^usbm 
county  docket,  other  than  those  In  which  Judge 
Burnett  waa  dlsquallfled,  la  a  proposltbm  which 
we  apprdwnd  none  will  question.  That  cause 
No.  8,787  was  called  by  the  Jtulge,  and  that 
the  parties  plabitlflf  and  defendant  appeared  by 
their  representative  comisd,  and  annoimcdd 
"Ready  for  trial,"  and  that  a  Jury  was  waived, 
and  that  tbe  trial  proceeded  r^nilarly,  evi- 
dence was  adduced,  and  tbe  cause  argued  by 
counsel,  both  for  tbe  plaintiffs  and  the  def«id> 
ant,  and  that  tbe  iudge,  after  the  argument 
had  closed,  directed  defttidant  to  produce  bis 
book  of  accounts  hi  court,  and  held  his  Judg- 
ment In  abeyance  untU  the  morning  of  the  next 
day,  and  In  the  morning  tbe  Judge  examined 
the  books  of  defendant  In  tbe  absence  of  coun- 
sel both  for  plaintiff  and  defendant,  and  fixed 
the  amonnt  of  damages  to  which  defendant.  In 
the  Judgment  of  the  court,  was  entlUed,  and 
rendered  Judgment  accordingly,  are  all  facts 
conceded,  and  are  all  stated  In  tbe  condusdoop 
of  fact  filed  by  the  Judge  who  tried  tbis  cause, 
and  rendered  the  Judgment  f  nmi  which  this  ap- 
peal Is  made.  It  Is  the  well-settled  law  of  this 
state  that,  to  entitle  a  party  to  a  new  trial  after 
the  adjournment  of  the  court,  he  must  be  able 
to  show  that  be  was  prevented  from  making 
a  valid  defense  to  the  action  In  which  the 
Judgment  had  been  rendered  against  him  by 
fraud,  accident,  or  the  act  of  the  opposite  par- 
ly, unmixed  with  fault  or  negligence  c«  bis 
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part.  Vide  liuumer  v.  Power,  29  Tex.  7; 
Burnley  v.  Rice,  21  Tex.  171;  Vardeman  v. 
Edwards,  Id.  787.  It  Is  not  charged  that  there 
was  fraud  or  misconduct  on  tbe  part  of  the  de- 
fendant or  his  counsel  In  bringing  on  the  trial, 
and  obtaining  tbe  Judgment  for  defendant  un- 
da  his  plea  In  reconvention.  Had  there  been 
snidi  cbai^.  there  Is  no  evidence  In  the  record, 
that  we  have  discovered,  that  would  aiq^tort 
It.  It  Is  said  In  tbe  pleadtaigs  on  Qie  part  of  ap- 
pdlees  Qind  this  Is  repeated  In  tbe  findings  of 
the  court)  that  there  was  an  understanding  on 
tbe  part  of  tbe  Judge  of  tbe  dlstri^  and  tbe 
bar  of  Crockett,  that  only  such  cases  would  be 
tried  1^  Judge  Brashear  as  the  Judge  of  the 
district  waa  disqualified  from  trying.  Such 
may  have  been  the  imderttanding  generally, 
but  unless  there  Is  evidence  to  connect  counsd 
of  appellant  with  such  understanding,  and  that 
thereliy  plaintiff  Smith  and  his  biuidamen  were 
misled  to  their  injury,  such  understanding 
could  afTord  do  ground  for  setting  aside  the 
Judgment  There  Is  also  woanethtng  said  bi  tlfe 
findbig  of  tbe  Judge  about  the  111  health  of  tbe 
counsel  who  represented  tbe  appellees.  But  the 
taet  remains  that  be  did  appear  In  court,  that 
he  announced  "Ready  ior  trial,"  and  that  be 
participated  in  tbe  trial,  and  argued  the  cause 
before  tb6  Judge.  In  the  absence  of  anything 
to  the  contrary,  this  court  must  presume  that 
the  attorney  who  rcpresoited  appellees  knew 
his  dnty  to  his  client,  and  that  he  faithfully 
discharged  that  dnty;  and.  If  the  evidence 
showed  otherwise,  still  tbe  plalntlfl  would  not 
be  oitltled  oa  that  ground  to  have  tbe  Judg- 
ment  set  aside,  and  the  case  reopened,  nor 
would  the  fact  that  appellees  were  advised  by 
their  counsel  ^t  tbe  caae  would  not  be  trial 
by  Judge  Brashear.  The  mistake  or  ^rnovancf 
of  a  party's  counsel  win  not  relieve  bim  from 
a  Judgment  rendered  agataist  talm.  Vide  Varde- 
man V.  Bdwards,  supra.  It  would  be  dangov 
ous  doctrine.  Indeed,  to  baid  that  a  party  who 
Is  absent  y^bea  bis  cause  Is  tried  may  at  the 
next  torn  of  tbe  court  have  the  Judgment 
against  him  vacated,  and  the  case  reopened, 
upon  the  ground  that  his  couiuel  was  Ignorant 
of  tbe  law  or  tbe  fiicts  of  the  case,  or,  as  ap- 
pears In  this  case,  from  tbe  affidavit  of  appel- 
lee Smith,  that  tbe  cUmt  bad  neglected  to  In- 
form fats  counsti  of  evidence  material  to  his 
defense. 

The  Judge's  conclusions  of  law  embrace  sev- 
eral propositions,  only  two  of  which  need  be 
considered  in  deciding  the  question  we  have 
been  discussing;  and  one  of  these  propositions 
we  have,  we  think,  shown  to  be  erroneous,  in 
what  we  have  said  touching  the  grounds  OD 
which  the  application  for  vacating  tbe  Judg- 
ment Is  based  in  the  pleadings  of  the  appellees. 
The  prt^xMltlon  we  here  refer  to  la  presented 
In  the  second  of  the  Judge's  conclu^ons  of  law, 
to  the  effect  that  the  plaintiff  has  shown  such 
a  case  of  mistake  or  excusable  neglect  as  to 
entitle  him  to  have  tbe  judgment  complained 
of  vacated,  and  tbe  caae  reopened  and  tried  up- 
on Its  merits.  We  will  only  add  to  what  we 
bave  previously  aald  upon  tbe  subject  that  the 
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rate  which  permits  a  Jndgmeiit  to  be  vacated, 
and  a  new  trial  granted,  after  the  expiration 
of  the  term  ot  the  oonrt  at  which  the  Judgment 
was  rendered,  hi  express  terms  dedarea  that 
the  applicant  most  be  hlmseif  without  tanlt  or 
neglect 

The  other  ctmclnslon  of  law  which  we  pro- 
pose to  consider  Is  that  the  Judgment  rendered 
on  the  10th  of  April.  1896,  Is  not  a  final  Judg- 
ment This  conclusion  Is  based  npon  the  nndls- 
pnted  fact  that  8.  D.  Thompson,  cm  of  the 
sureties  npon  the  InJnncUon  bond  given  hy  the 
plataitlff  when  he  sued  out  the  liiJunctlcA 
against  defendant,  Wilsoo,  was  a  party  de- 
fendant to  this  suit,  and  that  the  record  Ui 
that  case  shows  no  suggestion  of  his  death 
prior  to  tb/e  Judgment,  nor  any  <nder  dismiss- 
ing him,  for  any  cause,  from  the  case;  and, 
If  this  oonciuslon  of  the  Judge  be  correct,  there 
was  no  error  In  enjoining  the  execution  of  the 
Judgment,  and,  when  enjohied.  It  would  doubt- 
less flail  within  the  discretion  of  the  court 
whether  to  allow  the  Judgment  to  be  vacated, 
only  to  make  an  entry  nunc  pro  tunc  of  an  or- 
der of  dismissal,  or  to  reopen  the  case  for  re- 
trial upon  its  merits.  But,  while  it  Is  an  ad- 
mitted fact  that  Thompson  was  a  party  de- 
fendant It  Is  also  an  Indisputable  fact  that  he 
died  several  months,  at  least,  before  the  Judg* 
ment  was  rendered.  While  It  Is  questionable 
whether  the  judgment  be  a  final  one  or  not  we 
are  of  the  opinion  that,  under  the  decisions  of 
our  supreme  court  It  should  be  held  to  be  final. 
In  the  case  of  Gullett  v.  O'Coimor.  64  Tex. 
408,  It  was  held  that  a  Jut^ment  was  final 
which  failed  to  make  any  dlsposttlon  of  par- 
ty defendant  who  had  entered  a  disclaimer. 
In  Burton  v.  Vamell,  5  Tex,  130,  and  In  Hous- 
ton V,  Ward,  8  Tex,  124,  the  Judgments  were 
held  floal.  though  no  disposition,  so  far  as  dis- 
closed by  the  minutes,  was  made  of  parties  de- 
fendant who  had  not  been  cited.  In  Alston  v. 
Emmerson,  83  Tex.  281,  18  S,  W.  566,  In  which 
a  decree  of  partition  of  land  failed  to  mention 
one  of  the  parties  shown  In  the  pleadings  to 
have  an  Interest  in  the  land,  it  was  held  that, 
to  support  the  Judgment  It  might  be  presumed 
that  some  reason  was  shown  in  the  proceedings 
for  the  omission  In  the  decree.  So  it  may  be 
presumed,  we  think,  that  the  death  of  Thomp- 
son was  shown  at  the  trial,  and  therefore  no 
Judgment  was  rendered  against  him.  The 
omission  of  an  order  of  dismissal  as  to  a  party 
not  served,  or  of  a  party  who  has  died  pend- 
ing the  litigation,  is  a  mere  formal  defect, 
which  does  not  Injure  the  parties  actually  Utl- 
gant  and  they  should  not  be  permitted  to  ob- 
ject to  the  Judgment  for  such  defect  Such 
Judgments  are  assuredly  not  void,  and,  not  be- 
ing void,  their  execution  cannot  be  restrained 
for  mere  formal  defect. 

The  order  of  the  court  made  In  this  case,  va- 
cating the  Judgment  rendered  in  cause  No. 
8,737  on  the  10th  of  April,  1896,  was  errone- 
ous, and.  being  so,  it  and  all  Judicial  proceed- 
ings had  in  said  cause  No.  8,737  since  said  date 
are  aet  aalde  and  held  for  naught  and  the 
judgment  rendered  for  appellant  In  said  cause 


<m  the  10th  of  April,  1896,  Is  declared  to  be  un- 
affected by  said  proceedlnf^;  and  It  Is  further 
adjudged  and  ordered  that  ai^tellees'  suit  be 
dismissed,  and  that  appellant  neara  his  costs 
In  this  and  the  court  bdow. 


MISSOURI.  K.  &  T.  RT.  CO,  OP  TEXAS  t. 
CHAMBERS.* 
<Ooart  of  Civil  Appeals  of  Texas.  Dee.  8L 
1887,) 

LlABILITT  TO    EHPLOTIS— NBOLIOSKCK — IHSFSOI- 

nitt  Garb— DsPEOTiVB  C1.K8— AMDMrnoil  or 
Risks  —  Ikstbdotioxb  —  Obviods     Dbfbct  — 

DutAGBS. 

1.  PlalntiflF  was  permanently  Injured,  render- 
Ing  him  unable  to  walk  without  a  body  bracr 
and  crutches,  or  to  sit  np  without  assistance. 
At  the  time  of  the  accident  he  was  27  years  old. 
and  prior  thereto  was  in  good,  sound  health,  bd- 
ber  and  industrious,  and  eamine  from  $A0  to 
$7S  per  month.  BM,  that  a  verdict  of  $11.5U<> 
was  not  exoettsive, 

2.  It  is  the  duty  of  a  railroad  company,  in 
order  to  protect  their  employfis  from  Injuries,  to 
inspect  the  cars  of  other  companies,  used  opon 
its  road,  as  It  would  inspect  its  own  ears;  and 
if  such  cars  are  sealed,  and  if  the  ezerdse  of 
ordinary  care  reQuires  it  it  is  Its  doty  to  break 
the  seals,  remove  the  freight  and  inspect  the 
inside  of  the  cars. 

8.  A  brakeman  on  a  freight  train  does  not 
by  accepting  audi  employment  assume  the  risks 
incident  to  the  negligent  inqmrtion  of  the  ears 
therein  by  the  company. 

4.  When  a  certain  portion  of  a  charge,  ex- 
cepted to  as  assuming  a  fact  taken  [n  Conner- 
tion  with  a  preceding  portion  of  the  chai^,  nut 
excepted  to,  clearly  left  that  fact  for  the  July 
to  decide.  It  was  not  reversible  error,  even 
when,  if  taken  alone,  snch  charge  would  be  ob- 
jectionable on  Uiat  ground. 

6.  In  an  action  by  an  employ^  s^jgalnst  a  rail 
road  company  for  personal  injuries  snstaineit 
by  reason  of  a  defect  in  a  cor,  an  instruction 
that  if  the  defect  was  obvious,  then  plaintiff 
could  pot  recover,  and  defining  "obvious  defect" 
to  be  a  defect  which  uie,  by  the  exerdse  of  or- 
dinary care^  would  discover,  b  not  cRoneoua. 

Appeal  from  district  court  Grayson  coanty* 
Don  A.  Kiss,  Judge. 

Action  by  T.  M.  Chambers  against  the  Mi>^ 
sonri,  Kansas  ft  Texas  Railway  Company  of 
Texas  to  recover  damages  for  personal  Inju- 
ries. Judgment  for  plaintiff.  Defendant  ap- 
peals. Alllrmed. 

T.  S.  MlUer  and  Head.  DlUard  &  Muse,  lor 
appellant  C.  B.  Randell  and  J.  W.  Slntay.  for 

appellee. 

HUNTER,  J.  This  suit  was  filed  Jane  30. 
1800,  by  the  appellee,  to  recover  damages  fnun 
appellant  for  personal  injuries  sustained  by 
bim  on  the  night  of  June  17,  1806,  while  he 
was  engaged  In  the  performance  of  his  duties 
as  brakeman  on  one  of  appellant's  frelgbi 
trains.  He  alleged  that  while  In  the  perform- 
ance of  his  duty,  using  ordinary  care  for  his 
own  safety,  he  was  injured  by  reason  of  the 
pulling  out,  giving  way,  and  breaking  of  a 
band  bold  In  a  ladder  on  one  of  the  cars  In 
one  of  defendant's  trains  at  the  dty  of  Draitoa. 
Tex.;  that  said  hand  hold  and  Ita  fastenings 
were  old  and  worn  and  oat  of  r^iaJr,  and  that 
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by  reason  thereof  they  gaye  way,  polled  oat,  i 
and  broke,  and  allowed  him  to  faU,  and  he 
was  thos  seriously  and  permanently  Injured, 
and  that  it  the  defendant  liad  used  ordinary 
care  to  furnish  for  his  use  cars,  hand  holds, 
and  fastenings  properly  constructed,  and  in 
proper  repair,  and  reasonably  safe  for  use,  the 
injnry  would  not  have  occurred;  that  the  un- 
safe condition  of  said  car  hand  bold  and  fast- 
«Din£B  was  known  to  defendant,  or  by  the  use 
of  ordinary  care  might  have  been  known,  and 
was  not  known  to  plaintiff.  The  defendant 
denied  that  the  injury  was  caused  by  Its  negll- 
gence,  or  by  any  want  of  ordinary  care,  and  al- 
leged that,  If  there  was  any  defect  In  said  hand 
luAA  or  Its  fastenings.  It  was  latent,— that  Is, 
could  not  be  discovered  by  the  exercise  of  ordi- 
nary care;  that  said  car  belonged  to  a  foreign 
line  of  railway,  was  loaded  and  sealed,  and 
that.  If  there  was  any  defect  In  the  hand  hold 
or  Its  fastenings.  It  was  not  discoverable  In  the 
exercise  of  ordinary  care,  without  unsealing 
the  car  and  unloading  it;  that  it  was  a  gen- 
eral custom  among  railway  companies,  and  of 
the  defendant  company,  to  receive  foreign  cars 
when  loaded  and  sealed,  without  unsealing  and 
unloading  them,  and  that  plaintiff  knew  or  was 
-chargeable  with  knowledge  of  this  custom  of 
defendant,  and  by  remaining  in  defendant's 
employment  assumed  the  risk  of  being  Injured 
by  reason  of  any  defect  that  might  be  In  any 
such  car  which  was  not  discoverable  by  the 
customary  Inspection  made  by  defendant  In 
such  cases;  that  If  defendant  was  mistaken 
as  to  the  defects  being  latent  or  hidden,  and  If 
the  same  were  open,  then  the  same  were  pat- 
ent to  common  observation,  and  plaintiff  knew, 
or  In  the  exercise  of  proper  diligence  might 
liave  known,  of  said  defects,  and  If  he  failed  to 
dlscorer  them  he  was  guilty  of  contributory 
negligence,  and  heace  ought  not  to  recover. 
Our  statute  supplies  a  general  denial  to  this 
answer.  The  canse  was  tried  by  a  jury  on 
the  20th  day  of  March,  1897.  and  a  verdict  and 
Judgment  were  rendered  on  that  day  in  favor 
of  plaintiff  for  fll,500,  and  to  reverse  which 
this  aiveal  Is  prosecuted. 

The  record  discloses,  In  substance,  the  fol- 
lowing facts:  ^e  appellee  was,  on  the  night 
of  June  17,  1896,  In  the  employment  of  ap- 
pellant as  a  brakeman  on  a  freight  train,  which 
at  10:16  o'clock  that  night  was  running  south- 
ward at  Denton  station,  and  as  the  train  ap- 
proached Denton,  It  having  orders  to  lie  by  on 
a  side  track  for  a  livestock  train  to  pass  It,  it 
became  necessary  for  appellee,  who  was  on  top 
of  the  train  In  the  dlscha^e  of  his  duties,  to 
go  to  the  forward  end  of  the  train,  while  In 
motion,  mnnlng  at  the  rate  of  10  or  12  miles 
an  bonr,  and  get  on  the  engine,  so  that  when 
ttie  switch  stand  was  reached  he  could  alight 
from  the  engine  and  throw  the  switch,  and 
turn  the  train  in  npon  the  side  track.  In 
reaching  the  engine.  It  was  necessaiy  for  him 
to  descend  from  the  top  of  the  box  car  next 
CO  the  engine,  on  a  ladder  composed  of  iron 
rounds  screwed  at  each  end  to  the  right-hand 
«lde  of  the  car,  within  two  Inches  of  the  front 


end  thereof.  In  descending  on  this  ladder,  and 
when  his  feet  had  about  reached  the  bottom 
round,  with  his  left  hand  holding  to  the  sec- 
ond round  from  the  top,  he  was  swinging  his 
right  foot  and  hand  to  the  rear  end  of  the 
tender  when  the  round  of  the  ladder  held  In 
his  left  hand  gave  way,  caused  by  the  lag 
screw  In  the  hind  end  pulling  out,  and  the 
round  at  that  end,  parting  from  the  side  of  the 
car,  broke  off  the  front  end  of  the  round,  and 
appellee  fell  to  the  groimd,  and  1^  the  motion 
of  the  train  was  thrown  against  a  switch 
stand,  which  struck  him  in  the  abdomen,  and 
seriously  and  permanently  Injured  him,  ren- 
dering him  unable  to  walk  without  a  body 
brace  and  crutches,  or  even  to  sit  up  without 
assistance.  He  requires  constant  attention  and 
nursing,  and  it  is  probable  that  his  Injuries 
will  remain  during  his  life,  and  seriously  affect 
his  ability  to  labor  and  earn  a  living. 

The  car  from  which  he  fell  did  not  belong 
to  appellant,  but  was  the  property  of  the  Chi- 
cago, Milwaukee  &  SL  Paul  Railway  Compa- 
ny, and  was  attached  to  this  train  at  Denison. 
Tex.,  about  6:65  p.  m.  of  that  day,  consigned 
to  El  Paso,  Tex.,  via  Ft.  Worth.  It  was  load- 
ed and  sealed,  and  had  arrived  at  Denison 
from  Kansas  City,  Mo.,  at  4:40  p.  m.  of  that 
day.  It  remained  In  appellant's  yards  at  Den- 
ison 2  hours  and  16  minutes,  and  was  Inspect- 
ed by  appellant's  car  Inspectors  during  that 
time.  The  evidence  of  appellant's  witnesses, 
who  were  on  duty  as  Inspectors  of  cars  at  Den* 
Ison  that  day,  tends  to  prove  that  their  custom 
is  never  to  break  the  seals  of  loaded  cars  for 
the  purpose  of  inspecting  them  inside,  and  that 
on  this  day  the  two  Inspectors — one  on  each 
side  of  the  train  In  question— began  at  the  en- 
gine and  walked  back  to  the  rear,  viewing  and 
looking  around,  over  and  under  the  cars,  to 
see  if  everything  was  In  proper  and  safe  condi- 
tion. Thehr  evidence  tends  to  establish  that 
they  would  sometimes  climb  the  cars,  and  go 
over  them,  testing  the  brakes  and  ladders,  but 
on  this  day  they  were  rushed,  and  did  not  go 
on  top  of  or  over  this  train.  They  viewed  the 
brakes  and  brake  rods  from  the  ground,  and 
in  the  same  manner  Inspected  the  ladders. 
They  found  nothing  wrong  with  the  car  In 
question,  but  did  not  climb  Its  ladders,  nor  take 
hold  of  the  rounds  to  see  If  any  were  loose. 
If  they  had  found  one  loose,  they  would  either 
have  repaired  it  as  It  stood,  or  set  out  the  car. 
and  had  It  repaired  before  leaving  Denison,  be- 
cause, they  testified.  It  was  dangerous  to  use 
a  car  when  the  rounds  of  the  ladders  are 
loose.  They  were  short  ot  help  that  day,  and 
did  not  make  as  close  an  Inspection  as  they 
sometimes  did,  though  the  general  custom  at 
Denison  was  to  Inspect  ears  by  t/ight  onty,  and 
not  to  climb  the  cars  to  make  inspections.  By 
climbing  the  ladders  one  could  tell  whether  the 
rounds  were  loose,  when  the  defect  would  not 
appear  to  the  sight.  They  very  often  did  not  do 
this.  They  were  shorter  of  mm  at  that  time 
than  they  had  been.  Sometimes  th^  would 
fall  to  do  any  climbing,  on  account  of  being 
hurried  with  their  work.   In  short,  ve  find, 
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from  the  undisputed  evidence  of  appellant's 
own  witnesses,  that  this  car  was  not  Inspected 
on  the  outside  in  an  ordinarily' careful,  skillful 
manner,  aod,  if  it  bad  been,  the  defective  fas- 
tenings of  this  round  in  the  ladder  -would  have 
been,  In  all  reasonable  probability,  discovered 
and  repaired,  and  the  Injury  would  not  have 
occurred.  The  appellee  had  not  previously  bad 
occasion  to  use  the  car,  and  did  not  know  of 
the  defect.  The  defect  consisted  In  the  screw 
which  held  tbe  hind  end  of  the  round  of  the 
ladder  being  loose,  caused  by  tbe  wood  around 
it  becoming  rotten  and  decayed,  so  that  the 
threads  of  the  screw  had  nothing  blndln;;  on 
them  to  hold  them  fast-  in  the  wood.  Appel- 
lant's evidence  tends  to  show  that  the  defect 
was  discoverable  from  the  inside  of  the  car 
only.  The  appellee  was  27  years  old,  and  pri- 
or to  this  Injury  was  In  good,  sound  health, 
sober  and  Industrious,  and  was  earning  from 
$G0  to  $75  per  month.  His  Injuries  have  per- 
miQently  Impaired  his  health.  Inflicted  upon 
him  pain  and  suffering,  both  of  a  physical  and 
mental  nature,  and  have  rendered  him.  In  all 
prol>abiUty,  unable  to  earn  a  living  the  balance 
of  his  life,  or,  at  least,  have  greatly  Impaired 
als  ability  to  do  so.  Tbe  damages  snatalned 
are  not  unreasonable  or  excessive,  at  the  sum 
flxed  t)y  the  jury. 

The  third  assignment  of  error  Is  as  follows: 
"The  court  erred  In  giving  the  following  para- 
graph of  its  chaise  to  the  Jury:  'If  the  car, 
tbe  band  hold  on  which  plaintiff  claims  was 
defective,  was  received  by  defendant  from  one 
of  its  connecting  lines,  already  loaded  and  tm- 
der  seal,  the  defendant  would  not  be  required 
to  have  said  car  unloaded  or  the  seal  broken, 
in  order  to  enable  it  to  look  for  defects  there- 
in, unless  the  exercise  of  ordinary  care  re- 
quires the  defendant  so  to  do,'— such  charge 
being  erroneous,  in  that  It  leaves  It  to  the 
Jury  to  say  whether  or  not  the  exercise  of  or- 
dinary care  requires  railway  companies  to 
break  the  seals  and  unload  and  Insiiect  on  tbe 
Inside  all  cars  tendered  to  them  connecting 
lines."  Tbe  evidence  In  this  case  proves  that, 
by  a  reasonably  proper  and  ordinarily  care- 
ful Inspection  of  this  car  on  tbe  outside,  the 
defect  which  caused  the  injury  would  have 
been  discovered,  or,  at  least,  sucb  signs  of 
defect  as  would  have  suggested,  to  any  ordi- 
narily prudent,  competent,  and  skillful  Inspect- 
or of  cars,  the  necessity  of  going  Inside  of  the 
car  to  see  if  tbe  fastenings  were  safe,  and  to 
repair  them  on  the  Inside,  If  it  could  not  be 
done  from  the  outside.  And,  If  the  fasten- 
ings were  discovered  to  be  loose  and  defective 
from  the  outside.  It  was  the  duty  of  the  in- 
spectors to  go  Inslae,  If  necessary,  and  see 
and  know  that  they  were  reasonably  safe  for 
use  before  tbe  car  was  allowed  to  depart  In 
the  train,  If  In  the  performance  of  this  duty 
th^  had  to  break  a  dozen  seals  and  unload 
the  entire  car,  or  else  decline  to  haul  It  at  all. 
It  does  not  appear  that  the  car  was  loaded 
with  perishable  goods,  or  that  there  was  any 
neeessl^  for  rushing  it  to  Its  destination,  and, 
even  U  there  was  anch  necessity.  It  does  ap- 


pear that  it  lay  In  appellant's  yards  at  Denl- 
Bon  for  2  hours  and  15  minutes,  showing  am- 
ple time  for  a  full  and  careful  inspection.  Id 
Railroad  Co.  v.  Mackey,  107  U.  S.  72,  15  Svp, 
Ct.  481,  Justice  Harlan,  in  discussing  the  duty 
Of  the  master  to  inspect  foreign  cars,  quotes 
approvingly  from  the  trial  judge's  opinion  tn 
that  case  the  following;  "*  •  •  It  woald 
be  most  unreasonable  and  cruel  to  declare 
that,  while  the  faithful  workman  may  obtain 
compensation  from  a  company  for  defective 
arrangement  of  Its  own  cars,  he  would  be 
without  redress  against  tbe  same  company  if 
the  damaged  car  that  occasioned  the  injmy 
happened  to  t)e1ong  to  another  company."  He 
cites  the  case  of  Gottlieb  v.  Railroad  Co.,  ItW 
N.  X.  402,  3  N.  E.  344,  and  quotes  approTingly 
from  It,  as  follows:  "•  •  •  When  cars 
come  to  It  [the  railway  companyj  which  bare 
defects  vislbie  or  discoverable  ordinary  in- 
spection. It  must  either  remedy  such  defect, 
or  refuse  to  take  such  cars;  so  much,  at  least, 
is  due  to  Its  employes.  Tbe  employes  can  no 
more  be  said  to  assume  the  risks  of  such  de- 
fects In  foreign  cars  than  In  cars  bdonfrtng 
to  the  company.  The  rule  Imposing  tWs  re- 
sponsibility Is  not  an  oneroos  or  Inconvenient 
or  Impractical  on&  It  requires,  before  a  train 
starts,  and  wblle  it  Is  upon  its  passage,  the 
same  Inspection  and  care  as  to  all  the  cars  in 
tbe  train."  Continuing,  Justice  Harlan  says; 
"In  a  later  case  (Goodrich  v.  Railroad  Co..  llrt 
'  N.  T.  398,  401.  22  N.  E.  397)  the  same  princi- 
ple was  announced,  the  court  saying:  'It  was 
decided  In  GottUeb  v.  Railroad  Co.,  100  N.  T. 
462,  8  N.  E.  344,  that  a  railroad  company  Is 
bound  to  Inspect  the  cars  of  another  company 
used  npon  its  road,  Juat  aa  it  would  Inqiect 
its  own  cars;  that  It  owes  this  duty  as  mas- 
ter, and  Is  responsible  for  the  consequences 
of  such  defects  as  could  be  disclosed  or  dis- 
covered ordinary  Inqiectlott;  that  when 
cars  come  in  from  another  road  which  have 
defects,  visible  or  discernible  by  ordinary  ex- 
amination, it  must  either  remedy  such  de- 
fects or  refuse  to  take  them.  This  duty  of 
examining  foreign  cars  must  obviously  be  per- 
formed Iwfore  SQcb  cars  are  placed  In  trains 
upon  the  defendant's  road,  or  furnished  to  Its 
employ&s  for  transportation.  When  so  fur- 
nished, the  employes  whose  dnty  It  la  to  man- 
age the  trains  have  a  light  to  assume  that  «> 
far  as  ordinary  care  can  accomplish  It.  the 
cars  are  eqtUpped  with  safe  and  suitable  ap- 
pliances for  the  discharge  of  their  duty,  and 
that  th^  are  not  to  be  exposed  to  risk  or 
danger  through  the  negligence  of  tbelr  em- 
ployer.* "  Justice  Harlan  then  conelndee  the 
undivided  opinion  of  the  suprraae  court  aa  fol- 
lows: "We  are  of  opinion  that  sound  reason 
and  public  pohcy  concur  In  sustaining  tbe 
principle  that  a  railroad  company  is  under  a 
legal  duty  not  to  expose  its  employes  to  dan- 
gen  arising  from  sncb  deftets  In  foreign  can 
as  may  be  discoverable  by  reasonable  inspec- 
tion before  such  cars  are  admitted  into  Its 
trains."  Justice  Stayton.  in  Railway  Co^  t. 
Carlton,  80  Tex.  408,  aaid:,.  "It  la,, however. 
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certainly  trne  that  the  statutes  of  this  state 
do  not  compel  any  railway  company  within 
this  state  to  receive  and  haul  a  car  of  another 
road  which  Is  so  defectively  constructed,  or 
otherwise  unsafe,  as  manifestly  to  Imperil  the 
life  or  limb  of  a  single  employ^."  See,  also, 
Jones  v.  Shaw  (Tex.  Civ.  App.X  41  S.  W.  693; 
Railway  Co.  v.  Kernan,  78  Tex.  297,  14  S.  W. 
668;  3  Elliott,  R.  R.  9  1279,  and  note  2.  We 
think  the  court  properly  left  it  to  the  jury  to 
say,  under  all  the  evidence,  whether  ordinary 
care  on  the  part  of  the  inspectors  required 
them  to  Inspect  the  car  on  the  Inside,  and  we 
overrule  this  assignment  of  error. 

The  fourth  and  fifth  assignments  of  error 
are  based  upon  the  proposition  that  appellee, 
by  accepting  employment  as  brakeman  In  the 
freight-train  service  of  appellant,  assumed 
the  risks  Incident  to  the  negligent  inspection 
of  cars,  whether  he  knew  of  the  careless  man- 
ner in  which  they  were  Inspected  or  not,  as  he 
thereby  assumed  to  understand  that  such  was 
the  manner  of  inspection,  and  was  in  law 
chargeal>Ie  with  such  knowledge,  whether  he 
possessed  the  same  or  not  We  cannot  sub- 
scribe to  such  a  proposition  as  this.  It  Is 
carrying  the  doctrine  of  assumed  risks  further 
than  we  are  willing  to  extend  it  We  think 
that  public  policy  would  not  sanction  such  a 
cruel  principle  In  the  management  and  opera- 
tion of  any  business  requiring  experience, 
knowledge,  and  skill  and  which  Is  known  to 
be  highly  dangerous,  even  with  the  most  care- 
ful management,  to  the  lives  and  limbs  of  Its 
operatives.  See  Railway  Co.  v.  Eberhart  (Tex. 
Sup.)  43  S.  W.  510. 

The  sixth  assignment  of  error  Is  as  follows: 
"The  court  erred  In  giving  to  the  Jury  the 
paragraph  of  Its  charge  No.  16,  as  follows: 
'Again,  If  you  believe  from  the  evidence  that 
said  defective  condition  of  the  said  hand  hold 
was  of  such  a  nature  that  It  would  be  obvi- 
ous, and  would  be  seen  by  a  servant  of  the 
company.  In  the  exercise  of  ordinary  care, 
when  he  came  to  use  the  same,  then  plaintiff, 
when  he  came  to  use  said  hand  hold.  In  the 
exercise  of  ordinary  care,  would  have  discov- 
ered such  condition  before  he  was  injured, 
then  he  could  not  recover.'— such  charge  being 
erroneous,  in  that  It  assumes  that  the  hand 
hold  which  caused  the  injury  was  defective, 
when  this  was  one  of  the  contested  Issues  In 
:he  case;  and  also  In  that,  notwithstanding 
the  defects.  If  any  may  have  been  obvious, 
the  Jury  was  authorized  to  excuse  plaintiff. 
If.  In  the  exercise  of  ordinary  care,  he  would 
not  have  discovered  such  obvious  defect  the 
Inw  being  that  an  employe  Is  chargeable 
wMh  notice  of  patent  and  obvious  defects." 
Counsel  for  appellant  make  two  propositions 
under  this  assignment,  as  follows:  (1)  "An 
employ^  Is  chargeable  with  pntent  and  obvi- 
ous defects,  whether  he  ha.s  knowledge  there- 
of or  not.  It  Is  negligence  not  to  see  an  ob- 
vious or  [»tent  defect."  <2)  "The  charge 
comi^tDed  of  assumes  that  the  hand  bold 
was  In  a  defective  condition,  and  Is  upon  t3ie 
welffbt  of  the  evidence." 


As  to  the  second  proposition,  the  court  had 
In  the  tenth  paragraph  of  Its  charge  sub- 
mitted the  facts  pleaded  by  the  plaintiff  as 
constituting  the  defect  and  the  negligence  of 
the  master  In  respect  thereto,  and  charged 
them  as  follows:  "If  you  believe,  further, 
from  the  evidence  ttiat  the  fastenings  ot  said 
hand  hold  were  worn,  out  of  repair,  and  not 
reasonably  safe  for  use;  and  If  you  believe, 
further,  from  the  evidence  that  the  said  con- 
dition of  said  hatnd  hold  and  Us  fastenings 
was  known  to  the  defendant  before  the  time 
of  said  injury,  or  ought  to  have  been  known 
to  It,  In  the  exercise  of  ordinary  care,  before 
said  time;  and  If  you  t)elleve,  further,  from 
the  evidence  that  plaintiff  would  not  have  re- 
ceived his  said  Injury  If  defendant  had  ex- 
ercised ordinary  care;  and  If  you  believe,  fur- 
ther, from  the  evidence  that  plaintiff  himself 
at  the  time  was  using  ordinary  care  for  his 
own  safety,— you  will  find  for  the  plaintiff." 
Thla  paragraph  of  the  charge,  taken  In  connec- 
tion wKh  the  eleventh  and  twelfth  paragraphs, 
we  think  clearly  left  It  to  the  jury  to  say 
whether  the  car  was  defective,  and  we  are  In- 
clined to  think  that  the  error  here  complained 
of  In  the  second  proposition  did  the  appellant 
no  harm. 

As  to  the  alleged  error  pointed  out  by  the 
first  proposition,  the  charge  In  this  paragraph, 
as  well  as  in  several  others,  fully  and  clearly 
Informed  the  jury  that,  if  the  defect  was  ol>- 
vlous,  then  the  plaintiff  could  not  recover, 
and  defines  "obvious  defect"  to  be  a  defect 
which  one,  by  the  exercise  of  ordinary  care, 
would  ^scover.  We  think  this  deUuitlon  is 
ctwrect,  as  applied  both  to  the  master  and  to 
the  servant  In  the  operation  of  freight  trains; 
bat  ordinary  care  on  the  part  of  competent 
Inspectors  of  cars,  whose  duty  it  Is  to  hunt 
for  defects,  and  who  are  presumed  to  be 
skilled  in  detecting  and  finding  them,  may 
and  does  mean  a  great  deal  more  than  when 
applied  to  a  brakeman  who.  If  he  faithfully 
serves  his  master  In  the  particular  line  for 
which  he  was  employed,  may  have  no  tin:., 
to  look  for  defects,  but  has  the  legal  right  to 
assume  that  the  master  will  have  competent 
and  skillful  Inspectors  to  look  after  that  de- 
partment of  the  business,  and  furnish  him 
reasonably  safe  appliances  to  use  In  the  per- 
formance of  bis  duties  as  brakeman.  Be- 
sides, It  was  at  10  o'clock  at  night  when  this 
Injury  occurred,  and  at  a  time  when  such  a 
defect  would  probably  not  be  seen  by  the 
brakeman;  but  it  was  daylight  when  the  In- 
spectors did  their  work  of  inspecting  this  car, 
and,  with  the  exercise  of  ordinary  care  In  the 
performance  of  their  peculiar  duty,  they 
should  have  discovered  It  and  to  them,  there- 
fore. It  vroB  obvloue,  while,  under  the  circum- 
stances, It  was  not  BO  to  the  plaintiff.  It  was 
their  doty,  In  the  exercise  of  ordinary  care, 
to  Inspect  the  ladder,  and  every  round  In  it  be- 
cauae  they  knew  that  If  one  round  was  loose, 
and  should  pull  out  and  break  off  while  the 
brakeman  was  on  it,  It  would  most  probably 
canse  his  Injury  or  dentb.  and,  If  tbey  had 
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thus  Inspected  the  ladder,  the  evidence  of  Its 
condition  shows  that  they  would  have  dtscov- 
ei-ed  the  defect  that  caused  the  Injury;  while, 
on  the  other  hand,  the  faithful  brakeman, 
with  his  wh(^e  mind  fixed  on  his  particular 
duties,  and  on  how  to  perform  them  in  the 
most  efficient  manner,  and  with  the  least  de- 
lay to  his  master's  train,  had  no  time  to  In- 
spect the  ladder  before  he  leaped  upon  It  and 
swung  off  in  the  darlt  of  the  night.  In  his 
rapid  course,  to  do  his  master's  work  in  the 
manner  required  of  him.  In  such  a  case  the 
defect  wotdd  have  to  be  quite  obvious,  be- 
fore the  wrltCT  would  require  him  to  discover 
it  or  charge  him  with  knowledge  thereof. 

The  seventh  and  eighth  assignments  of  er- 
ror. In  our  opinion,  are  not  well  taken. 

The  ninth,  tenth,  eleventh,  twelfth,  tiblr- 
teenth,  and  fourteenth  assignments  of  error 
complain  of  the  court's  action  in  admitting 
and  excluding  evidence,  and  are  all  overruled, 
as  containing  no  merit 

And  we  also  overrule  the  fifteenth  assign- 
ment, which  complains  that  the  verdict  was 
excessive,  and  the  sixteenth,  complaining  that 
the  verdict  was  contrary  to  the  evidence  in  the 
certain  particulars  therein  named,  as  what  we 
have  said  answers  fully,  we  think,  the  points 
of  objection  to  the  verdict  here  insisted  upon. 
We  find  no  error  In  the  Juilgment.  and  order 
that  it  be  In  bU  things  affirmed. 


GILLET  V.  WIUJAMB. 
(Court  of  QvU  Appeals  of  Texas.  Dee.  U, 

1887.) 

Trbbpabb  to  Trt  TITI.B— iHPHovaHiHTS— Nonoi 
or  Advbbsb  Titlb— BrBCOVBRT  or  Rbkt. 
In  trespaaa  to  try  title,  where  a  common 
source  of  title  was  shown,  but  ft  appeared  that 
the  deed  from  the  common  source  under  which 
defendant  claimed  did  not  relate  to  the  lot  in 
gaestlon,  and  that  defendant  purchased  and 
placed  his  improvements  on  sach  lot  after  hav- 
ing been  repeatedly  advised  by  plaintlflPa  ven- 
dors of  their  title  thereto,  and  also  of  their  de- 
termination to  assert  such  title,  defendant's 
plea  of  improvements  in  good  foith  was  not  sup- 
ported by  the  facts  shown. 

On  Rehearing. 

Where  it  was  found  that  defendant's  im- 
provements on  the  lot  in  controTeray  were  not 
made  in  good  faith,  plaintiff  should  have  been 
allowed  ute  rental  valne  of  the  land  Indvsive 
of  the  Improrements,  instead  of  rent  for  the 
land  alone. 

An»eal  Mm  district  coort,  Benr  county;  B. 
B.  Oreen,  Judge. 

ItespasB  to  try  Utle  J.  H.  wnUams 
against  JuUna  Gseaar  OIU^.  From  a  judg- 
ment In  favor  of  plaintiff,  defendant  ^tpeals. 
Modified. 

T.  F.  Bhidds,  for  vpdlant  Geo.  B.  Talla- 
lerro,  fbr  apptilee. 

JAMBS,  0.  J.  Action  of  treQ>a88  to  try  ti- 
tle. There  was  a  common  source  of  title 
shown,  to  wit,  C  L.  Dlgnowlly.  The  court 
was  warranted  by  the  facta  In  finding  that  tiie 


deed  from  the  common  source  under  which 
appellant  claims  did  not  relate  to  the  lot  sued 
for  and  described  In  that  of  plaintiff,  and  there- 
fore we  conclude  that  the  judgment  should  be 
affirmed  upon  the  question  of  title.  Defendant 
pleaded  Improvements  In  good  faith.  The  cod- 
clusicms  filed  by  the  court  show  that  the  Judge 
arrived  at  the  conclusion  that  when  defendant 
purchased  the  lot,  and  when  he  placed  his  Im- 
provements thereon,  he  did  neither  In  good 
faith.  The  testimony  presented  by  plaintiff 
was,  in  substance,  that,  prior  to  the  time  de- 
fendant contracted  with  Mrs.  Purklss  to  poi- 
chase  from  her  the  lot,  Hildebrand  &  Strlb- 
Ilng  (plalntlfTs  vendors)  aent  men  to  fence  tbe 
tot,  who  were  drivoi  off  by  Mrs.  Purklss. 
Thereupon  defendant,  being  InfMined  of  this, 
went  to  see  Hildebrand  &  Strlbllng,  and  stated 
to  them  that  he  wished  to  buy  the  lot,  and  that 
Mrs.  Purklss  claimed  It,  and  he  was  by  them 
Informed  of  their  title,  and  was  warned  that  If 
he  thought  from  Mrs.  Purklss  he  would  buy 
their  property,  and  with  it  a  lawsuit  He  ner 
ertheless  went  on  and  contracted  with  Mrs. 
Purklss,  and  a  year  afterwards,  after  complM- 
lug  his  payments,  he  took  a  deed  from  her. 
During  this  time  he  had  called  once  or  twice 
on  Hildebrand  &  Strlbllng,  oh  which  occasions 
they  again  explained  to  him  their  title,  and 
their  determination  to  assert  It,  and  warned 
him.  He  bought  the  tot  as  be  testified,  be- 
cause he  believed  Mrs.  Purklss'  statement  that 
the  lot  was  hers.  There  were  no  facts  or  dr- 
cumstances  In  evidence  occurring  after  his  pur- 
chase that  made  his  relation  to  the  lot  different 
from  what  It  was  at  the  time  of  his  purchase, 
in  reference  to  reajsonahle  grounds  for  his  be- 
Uevlng  he  had  the  better  title,— that  ia,  If  the 
court  believed  the  facts  to  be  as  stated  by 
plalntlflTs  witnesses.  A  person  might  under 
certain  circumstances,  we  think,  be  protected 
In  his  Improvements,  although  advised  of  the 
adverse  claim,  by  purchasing  and  Improving 
on  his  vendor's  assurance  that  bis  title  was 
good;  but  some  evidence  would  certainly  be 
demanded  hi  such  case  going  to  show  some 
reasonable  ground  for  relying  and  acting  npoa 
such  assurance,  which  the  facta  of  this  case  do 
not  show.  Even  then,  the  reasonableness  of 
such  grounds  of  belief  would  be  a  question  of 
fact  under  all  the  circumstances.  Defendant 
Is  at  the  disadvantage  of  having  the  fact  of 
good  faith  In  purchasing  and  Improving  found 
against  him  In  the  district  court  We  have  hes- 
itated to  affirm  the  Judgmrat  on  this  issne  he- 
catise  of  the  hardship  It  apparently  entails  on 
defendant  but  we  find  that  we  cannot  with 
any  propriety  disturb  the  result  reached  on  the 
facts  In  the  district  court.  The  petition  asked 
for  a  Judgmoit  for  rents,  and  the  court  alkiw- 
ed  a  recovery  for  same  for  two  years  prior  to 
the  action  down  to  the  date  of  trial.  There 
was  no  error  In  UiIs.  TbB  Jodgment  to  af- 
firmed. 

On  Rehearing 

FLY,  J.  An  opinion  was  her^fcm  rendered 
In  this  case  by  this  court  through  Chief  Joi- 
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tice  JAMBS,  but,  apra  ascertalntnent  after- 
wards of  blfl  technical  dlsqnallflcatloo  to  sit  In 
the  cause,  a  rehearing  was  granted,  and  his 
dteQoaliflcatlon  was  entered.  Upon  a  recon- 
sideration of  the  case,  we  conclude  that  the 
opinion  heretof(»e  rendered  made  a  tiorrect 
disposition  of  the  matters  presented  In  the 
brief  of  appellant,  and  we  adopt  the  ctmdu- 
slons  of  law  and  fact  therein  found.  We  con- 
clude, however,  that  the  cross  assignment  of 
appellee  Is  well  taken,  and,  the  court  haTln; 
foimd  that  the  Improrements  were  not  made 
In  good  faith,  that  the  rental  value  of  the  land, 
Inclusive  of  the  Improvements,  should  have 
been  allowed  to  appellee  by  the  trial  Judge  In- 
stead of  rent  for  the  land  alone.  Bvetts  v. 
Tendick,  44  Tex.  670;  Evltts  v.  Both,  61  Tex. 
86.  The  court  found  that  the  rental  value  ot 
the  land,  with  Improvements,  was  $10  per 
month,  and  the  Judgment  will  be  reformed  so 
as  to  give  appellee  Judgment  for  $828.38  rents, 
Instead  of  $86.C0,  and  as  reformed  wUl  ba  af- 
firmed. 

JAMBS,  O.  J.,  entered  his  dlsquallfl  cation, 
and  did  not  sit  In  this  cause. 


BTATD  V.  MAKCKS. 

(Sopreme  Conrt  of  Mi«flonri.    Jan.  25.  1^.> 

DUsentlng  oplnton  hj  SHBBWOOD,  J. 
For  majority  o^^nlon.  see  41  &  W.  978. 

SHERWOOD,  J.  The  charge  In  tbls  case 
Is  rape,  of  which  defendant  was  convicted, 
and  blB  sentence  fixed  at  five  years  in  the 
penitentiary.  From  the  Judgment  he  has 
appealed.  The  locality  of  the  crime  charged 
was  a  small  kitchen  on  the  ground  floor.  In 
which  was  a  bed  on  which  defendant  and 
his  wife  slept.  There  were  only  three  rooms 
on  the  ground  floor,  and  theqe  were  let  to 
defendant,  who.  in  one  of  the  other  two 
rooms,  carried  on  with  his  wife  the  business 
of  coat-making  or  tailoring.  The  kitchen, 
which  performed  the  triple  function  of  kitch- 
en, dormitory,  and  dining  room,  was  sepa- 
rated from  the  other  room  by  a  little  hall; 
and  the  upper  rooms,  leased  to  defendant's 
father,  were  occupied  by  the  latter  and  bis 
wife,  and  tai  one  of  them  was  carried  on  by 
defendant's  father  and  mother  the  business 
of  coat-making:  and  In  the  rooms  devoted  to 
tlila  purpose,  both  above  and  below  stairs, 
several  bands  were  employed  almost  con- 
stantly dnrliv  the  nsoal  working  boura  on 
week  daya.  The  date  of  tbe  crime  la  fixed 
by  tbe  Indlctmmt  and  the  evidence  on  April 
1, 189K,  and  the  Tenne  laid  In  tbe  bed  In  the 
kltchai.  The  testimony.  In  brief,  of  the 
prosecutrix,  waa  to  the  effect:  That  on  the 
ftth  of  March  preceding  she  was  16  years  old. 
That  on  the  morning  in  question  ahe  came 
down  from  her  mother's  bouse  to  that  of 
defendant's,  to  mtk  at  his  business  of  coat- 
making.    Defendant  It  appears,  waa  her 


brother-in-law,  and  had  been  married  to  her 
sister  only  some  five  weeks.  Arriving  at  ber 
brotber-ln-law's  at  about  7  o'clock  In  the 
morning,  and  knocking  at  the  kitchen  door, 
where  her  sister  and  bnsbnrd  were,  her 
sister  told  her  that  they  would  not  bare  any 
work,  but  sent  her  to  the  store  on  some  er- 
rand. On  her  return  her  brother*ln-law, 
who  had  been  out,  returned  with  a  coat, 
which  he  directed  his  wife  to  take  to  pieces, 
etc.  He  then  picked  her  up,  threw  her  on 
tbe  bed,  as  It  was  his  custom  to  do,  and  was 
wrestling  with  her,  when  her  sister  went  out 
into  the  front  room  to  put  the  two  pockets  In 
the  coat,  leaving  them  on  tbe  bed  together. 
Then,  the  prosecutrix  states,  defendant  sud- 
denly seized  her,  held  ber  hands  across  ber 
breast  with  one  of  bis,  pried  her  lega  apart 
(which  were  crossed)  with  bis  foot,  and  ac- 
complished bis  purpose;  she  struggling,  as 
she  says,  all  she  could,  to  prevent  him. 
During  tbe  perpetration  of  the  act.  she  says, 
she  told  blm,  "My  Ood!  Charley,  you  are  kill- 
ing me,"  when  be  aald,  **Oh,  shut  up,"  and 
then  uttered  some  very  vulgar  expres^on. 
After  he  bad  gotten  through,  she  says:  "My 
sister  was  coming  from  the  room,— he  must 
have  beard  her  coming,  for  he  let  me  go; 
and  I  got  up  and  brushed  my  hair,  and  sat 
back  on  a  chair,  so  she  wouldn't  know  any 
different."  Asked  what  defendant  did  when 
her  sister  was  coming  Into  tbe  roan,  she  saya: 
*1  don't  know  what  he  did.  I  was  so  busy 
thinking  that  I  didn't  see  what  he  did."  Ask- 
ed If  she  made  any  complaint  right  away, 
she  said:  "No  air;  It  was  one  week,  exactly, 
in  the  erentng.  that  I  told  my  mother."  Aak- 
ed  why  she  did  not  make  any  complaint  at 
that  time,  she  replied:  **Becau8e  my  sister 
hadn't  been  married  to  him  long,  and  I  didn't 
want  to  let  It  be  known,  to  make  her  unhap- 
py," and  that  it  was  on  her  sister's  account 
that  she  said  nothing.  After  the  transaction 
on  the  bed  was  over,  as  previously  stated, 
her  slater  came  In,  and  tiien,  asking  her  If 
she  wanted  It,  gave  her  some  coffee,  which 
she  drank,  but  that  she  didnt  tell  her  sis- 
ter while  ahe  was  drinking  the  coffee,  and 
that  she  "didn't  Intend  to  tell  her."  This 
was  on  Monday  morning,  April  1st.  After 
she  drank  tbe  coffee,  prosecutrix  went  home, 
and  felt  pulna  that  night,  ete.  On  the  next 
Saturday,  she  says,  ber  brother-in-law.  the 
defendant,  came  to  her  mother's  home,  and 
told  witness  they  had  some  work  for  her  to 
do,  and  told  her  to  come  down  there  on  the 
followbig  Monday.  Accordingly,  on  tbe  n^ 
Monday  morning,  one  week  from  the  time 
of  the  occurrence  In  the  kitchen,  she  went 
down  to  defendant's  house;  but  when  she 
arrived  there  she  was  told  there  wasn't  any 
work  to  do  for  defendant  but  It  was  for 
the  "old  man,"  as  defendant's  father  waa 
called:  and  that  she  vras  angry  when  she 
heard  that,  and  said  ahe  didn't  want  to  work 
tor  the  old  man,  because  he  scolded  so  much. 
She  then  states  that  defendant,  who  waa 
alone  In  bed  In  tbe  kitchen,  called  her,  and 
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said:  "Come  In  here,  Xell."  '  "He  caUed  me 
Are  or  six  times,  I  guess.  I  was  angry.  He 
called  me  up  to  him,  and  put  his  arms 
around  my  vralat  He  was  in  bed.  He  says: 
Tou  wouldn't  do  anything  for  anybody  but 
me,  would  you,  NeU?*  I  says:  ^o;  I  won't 
do  anj^lng  for  you.'  '*  "He  says:  'Ob,  yes 
you  will.'  Then  be  got  angry,  and  took 
bold  of  me,  and  threw  me  over  on  the  bed; 
nnd  I  had  a  hard  tussle  with  him  to  keep 
him  from  assaulting  me  again  the  same 
'  way."  That  on  that  night,  when  she  went 
to  lied,  she  told  her  mother  what  had  occur- 
red. That  the  reason  she  told  her  was  this: 
"I  kept  telling  her  I  didn't  want  to  go  down 
there  any  more.  She  wanted  me  to  go  for 
Home  money  he  owed  mo.  I  says,  *I  don't 
want  to  go  down  there  any  more,  only  when 
they  are  working.'  I  says,  *I  never  want  to 
be  in  their  house  again.'  **  Her  mother  then 
asked  her  why  she  did  not  want  to  go  down 
to  defendant's  house,  and,  speakii^  of  It, 
she  says:  "Because  my  mother  asked  me. 
and  it  made  me  angry.  She  told  me  It  was 
nonaense,  the  reason  why  I  didn't  want  to 
go  down  there;  and  tiiat  made  me  angry,  to 
think  that  she  should  say  It  was  nonsense, 
when  it  was  so  Important  a  case;  and  I 
couldnt  ke^  from  telling  her,  and  I  Just 
told  her."  Shortly  after  this  she  went  to 
cOTisnlt  a  physician,  who  gave  her  some 
medicine,  and  after  this  she  was  confined  to 
her  bed  for  about  a  week,  being  attended 
by  a  physician;  and  then,  on  the  Ist  day  of 
Uay,  she  was  sent  to  the  hospital,  where 
she  was  found  to  be  steering  with  a  vim- 
lent  case  of  spedflc  gonorrhea  and  paltonitls 
(arising  from  such  gonorrheal  condition); 
sulTerlng  a  great  deal  of  pain  and  high  fever, 
and  having  a  severe  dlachai^ e.  After  re- 
maining at  the  hospital  about  12  days,  al- 
thou^  not  cured,  she  wanted  to  go  home, 
and  was  acooniingly  discharged.  T^tlmony 
of  several  witnesses  for  the  defense  shows 
that  the  incidents  which  the  prosecutrix  re- 
lates as  to  her  second  vi^t  to  defendant's 
rooms  really  occurred  on  the  2d  day  of 
April,  and  not  a  week  after  the  alleged  rav> 
ishment  It  was  in  evidence,  also,  that  the 
prosecutrix  was  very  affectionate  in  her  de- 
meanor towardsdefendant;  would  follow  him 
around,  sit  In  bis  lap,  and  kiss  htm,  on  re- 
peated  occasions,  as  testified  to  by  girls  who 
worked  In  the  shop  with  her.  There  was 
also  testimony  of  two  witnesses  that  tttey 
(companions  of  defendant's)  bad  seen  him  in 
copulation  with  prosecutrix,  on  bis  bed  In 
the  kitchen,  on  the  morning  of  )far(5h  18th, 
next  preceding  the  Monday  of  April  Ist 
Neitlier  on  direct  nor  cross  eocamlnatlon  of 
the  prosecutrix  did  it  appear  that  she  was 
threatened  or  intimidated,  or  In  any  man- 
ner under  the  control  of  defendant,  and  thus 
prevented  from  making  complaint  Nor  does 
it  appear  that  her  opportunities  were  not  the 
most  ample  for  making  complaint  Indeed, 
she  states  that  she  reached  her  mother's 
boiiRp  shortly  after  the  alleged  occurrence 


but  did  not  tell  her  mother  untn  a  week  bad 
elapsed,  and  tiien  only  after  defendant  bad 
made  a  fresh  assault  upon  her;  and  then 
only  because  she  became  angry  at  her  moth- 
er because  the  latter  insisted  that  the  reaaoa 
Bhe  gave  for  not  wishing  te  go  down  to  de- 
fendant's house  was  "nonsense."  Nor  doea 
it  appear  when  she  told  her  sister  of  the  oc- 
currence, but  it  would  seem  that  it  was  not 
until  after  her  return  from  the  hospital;  and 
as  she  did  not  ascertain  what  ailed  her  until 
she  reached  the  hospital,  and  as  she  re- 
mained there  for  12  days,  it  is  not  at  all  prob- 
able that  she  conveyed  the  information  to 
her  sister  until  about  the  15th  of  May.  or 
thereabouts.  Indeed,  she  inUmatea  as  much 
in  her  cross-examination,  because  she  says, 
in  reference  to  that  "When  I  was  honiUy 
diseased,  then  I  couldn't  help  ^llng  her." 
And  thereupon,  being  asked  the  following 
questions,  she  made  thereto  the  following  re- 
plies: "Q.  And  that  Is  the  reason  yon  told 
it?  A.  Yes;  I  told  it  because  I  wanted  him 
punished.  Hy  sister's  feelings  was  all  gone 
then.  Q.  And,  If  Charley  hadn't  given  you 
Uie  disease,  yon  wouldn't  have  told  It,  would 
you?  A.  I  don't  know  for  sive.  I  ml^t 
have." 

It  must  be  quite  a^iatent  from  what  has 
been  already  related  that  there  were  no  de- 
ments of  coRobonitlra  fai  this  case.  Now,  oor- 
roboreUcm  may  occur  In  various  ways:  Fiitt. 
and  chiefly,  by  the  Immediate  CMUplalnt  itf  tlie 
outrage,  as  soon  as  sultaUe  <vportunity  otten. 
Sudi  ppportnnlty  certainly  was  afCorded  Imme- 
dlatdy  upon  the  sister  ot  the  prosecutrix  com- 
ing Into  the  room;  and  certainly  such  ofipor- 
tunity  was  again  afforded  when  tbe  ^nawu- 
trix  retnnied  home,  whrae  her  motbw  was. 
Just  after  she  drank  the  cup  of  coffee  her  ^ 
ter  gave  her.  But  not  a  word  Is  heard  from 
the  lips  of  the  prosecutrix  on  ttie  subject  of  the 
outrage  until  a  wedc  after  tta  occnrrenoe.  un- 
til after  she  had  suffered  patai,  and  until  after 
ite  attempted  repetldon  on  tlie  nuHuing  of  that 
day.  And  even  thai  the  revelatkm  Is  not  made 
to  the  mother  as  the  result  of  a  natural  out- 
burst of  outraged  feelings,  bat  because  die 
grew  angry  at  her  mother.  In  a  wwd.  b« 
complaint  to  hw  mother  was  not  the  language 
of  any  emotion  caused  by  the  supposed  oecui^ 
rence,  but  simply  hearsay,  the  relation  of  a 
past  transaction,  and  thoeCore  pocoessed  of 
none  of  the  probative  fiproe  of  a  oomplaini,  be- 
cause lacking  every  di»nlnant  eharactnlstic 
whicli  makes  such  utterances  receivable  In  eri- 
dence.  When  such  a  crime  as  the  me  hen 
charged  is  perpetrated  on  a  VHKnan,  It  la  so 
natural  to  tell  at  mee  of  the  fbul  occurrence, 
that  the  unlTctrsti  ei^rience  of  mankind  b 
that,  when  it  hanoens,  Instliictlvely  and  Imme- 
dlatdy  the  injured  finale  tells  of  it  upon  the 
first  opportunity,  in  heart-bn^en  and  Cremled 
accrats.  Other  ftetnres  ot  ooEK^Nwatlon  cm- 
slst  in  outcries  made  while  the  act  Is  being 
done^  in  torn  dothlng,  In  dishevded  hair,  in  ex- 
hibitions of  physical  and  mmtal  angubh.  In  the 
fact  Oat  the  ravisher  fled  for  11^  eta  None  «f 
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these  signs  or  symptoms  appear  In  this  rec- 
ord. On  die  contrary,  bo  soon  as  she  beard  her 
sister  coming,  the  prosecntrix  got  up  and 
brushed  her  hair,  and  sat  hack  In  the  chair, 
"so  she  wouldn't  know  any  different"  De- 
fendant admitted  the  connection,  and  stated 
be  had  enjoyed  similar  favors  on  former  oc- 
casions, but,  when  testifying,  explicitly  denied 
the  rape,  averring  that  the  prosecutrix  was 
entirely  willing.  In  State  v.  Patrick,  107  Mo. 
147,  17  S.  W.  866,  we  ruled  that  when  the  de- 
fendant denied  the  criminal  act,  and  when 
there  were  no  such  circumstances  of  corrobora- 
tion as  alwve  set  forth,  there  would  be  an 
equipoise  of  oath  against  oath,  and  that  in 
«ucb  case  the  uncorroborated  oath  of  the  prose- 
<nitrlx  alone  would  be  wholly  Insufficient  to 
warrant  a  conviction.  That  case  is  decisive 
of  this  one,  and  In  It  the  authorities  are  re- 
viewed at  conslderaUe  length,  many  of  them 
which  fully  sustain  the  position  there  taken. 

On  the  8th  of  April,  one  week  after  the  liap- 
penlng  of  the  event  charged  In  the  indictment, 
the  prosecutrix  was  examined  by  Dr.  Marks, 
who  found  her  laboring  ander  an  attack  of  spe- 
cific gonorrhea.  Over  the  objection  and  excep- 
tion of  defendant,  he  was  permitted  to  prove 
what  was  the  condition  of  the  prosecutrix  on 
the  Sth  of  April,  as  already  stated.  Defendant, 
however,  was  not  arrested  or  taken  to  the  hos- 
pital until  May  8th,  five  weeks  after  the  date 
of  the  offense  charged.  When  defendant  reach- 
ed the  hospital,  he  was  examined  by  tbe  at- 
tendant physictans,  and  found,  also,  to  have 
specific  gonorrhea.  This  testimony  was  like- 
wise objected  to  by  defendant,  but  his  objec- 
tion was  overruled.  At  the  close  of  the  evl- 
■dence,  defendant  renewed  his  objection  to  the 
testimony  respecting  the  prosecutrix  having  a 
certain  venereal  disease,  and,  by  written  mo- 
tion, moved  that  the  Jury  be  instructed  to  dls- 
regard  It,  because  It  did  not  connect  defoidant 
with  the  off»ise  charged.  But  this  motion  was 
denied,  and  defendant  excepted.  Among  the 
instructions  given  the  Jury  by  the  court  of  its 
own  motion  was  one  In  these  words:  "The  tes- 
timony concerning  tbe  prosecuting  witness  and 
the  defendant  having  a  venereal  disease  sub- 
s(<quent  to  the  alleged  assault  is  admitted  only 
for  the  purpose  of  corroborating  the  statement 
of  tbe  prosecuting  witness  that  the  defendant 
tiad  sexual  intercourse  with  her.  Such  disease 
has  no  bearing  upon  the  question  of  force  or 
consent."  State  v.  Sanford,  124  Mo.  484,  27  S. 
W.  1099,  has  been  cited  as  supporting  these 
mllngs  In  r^ard  to  the  admission  and  refusal 
to  exclude  such  evidence.  But  that  is  a  mis- 
apprehension of  that  case.  There  the  offense 
was  committed  on  a  little  girl  only  eight  years 
of  age,  and  within  a  week  thereafter  the  ac- 
cused  being  examined  was  found  to  have  the 
same  disease.  The  obvious  distinction  between 
that  case  and  this  is  that  here  tbe  examination 
of  defendant  took  place  five  weel£s  after  April 
Ist,  and  he  was  found  to  have  the  same  com- 
plaint as  that  of  the  prosecutrix.  But  this 
period  was  entirely  too  remote  to  afford  any 
eorroboratton  of  the  prosecutrix's  story.  Be- 


sides, it  could  afford  no  corroboration  as  to  the 
alleged  rape;  and,  as  to  the  sexual  intercourse, 
this  the  defendant  admitted.  So  that  tbe  only 
effect  of  the  Introduction  of  such  Irrelevant  evi- 
dence was  to  incumber  the  case  with  wholly 
extraneous  matter,  and  tend  to  the  prejudice 
of  defendant  with  the  Jury.  Sutton  v.  John- 
son, 62  111.  209.  Error  was  therefore  commit- 
ted in  the  admission  of  such  evidence,  and  la 
denying  the  motion  of  defendant  to  exclude, 
by  an  instruction  to  the  jury,  evidence  respect- 
ing the  prosecutrix  having  a  venereal  disease. 
And,  where  Irrelevant  evidence  is  imiHwldent- 
ly  admitted,  It  is  entirely  competent  for  tbe 
court,  on  motion,  to  exclude  it,  at  any  time 
before  the  cause  Is  finally  submitted  to  the 
jury.  State  v.  Cox,  65  Mo.,  loc.  cit.  32;  State 
V.  Owens,  79  Mo.,  loc.  cit.  631;  State  v.  Rob- 
inson, 117  Mo.,  loc  cit.  664,  23  S.  W.  1066: 
State  V.  Weleor,  117  Mo.,  toe.  cit.  579,  21  S.  W. 
443;  Bank  v.  Murdock,  62  Mo.,  loc.  dt.  74. 
Id  tbe  three  cases  first  above  cited  from  our 
own  Reports,  no  objection  was  made  to  the  ad- 
mfsslon  of  the  obnoxtons  evidence,  but  this 
was  not  regarded  as  preventing  the  success  of 
such  motion  to  exclude.  This  is  the  rule,  also, 
elsewhere.  SelUrk  v.  Cobb,  13  Gray.  313;  Id., 
loc.  dL  31S,  316,  where  no  objection  was  made 
to  the  objectionable  evidence  until  In  the  midst 
of  the  argument  to  the  Jury,  and  it  was  ruled 
that  as  tie  evidence  was  incompetent,  and  Im- 
providently  admitted,  the  trial  court  did  right 
In  Its  exclusion,  even  at  that  stage  of  the  pro- 
ceedings. See,  also,  to  the  like  effect,  Sutton 
T.  Johnson,  32  111.  209;  2  Thomp.  Trials,  | 
23S4;  8  Bice,  Ev.  225,  420;  Hangen  v.  Hacbe- 
melster,  114  N.  Y.,  loc.  clL  572,  21  N.  B.  1046; 
Wright  V.  State,  81  6a.  745,  7  8.  B.  806. 

The  conduct  of  the  defendant  is  morally  as 
reprehenstble  as  though  the  evidence  showed 
him  to  be  legally  guilty  of  the  crime  alleged 
against  him.  But,  though  he  cannot  be  [mnlsh- 
ed  for  that  offense,  yet.  If  he  was  aware  at  the 
time  of  the  illicit  connection  with  bis  slster-ln- 
law,  though  she  was  willing  thereto,  that  he 
was  infected  with  the  venereal  disease,  her 
consent  to  the  sexual  act  would  be  abrogated 
by  the  fraud  practiced  upon  her,  and  would 
consequently  constitute  the  sexual  act  an  as- 
sault, for  which  he  may  be  punished  as  for  a 
common  assault  The  rule  regarding  this  point 
may  be  stated.  In  short  terms,  to  be  that  an 
assaolt  Is  within  the  rule  that  fraud  vitiates 
consent  Reg.  v.  Bennett  4  Fost  &  F.  1105: 
Reg.  V.  Sinclair,  13  Cox,  Cr.  Gas.  28:  Com.  v. 
Stratton,  114  Mass.  306.  The  charge  of  rape 
necessarily  includes  within  It  a  charge  of  as- 
sault and  battery,  and  under  our  statute  and 
rulhigs  a  party  charged  with  the  former  may 
be  convicted  of  the  latter.  State  v.  Webster, 
77  Mo.  566:  State  v.  Schloss,  98  Mo.  361,  6 
S.  W.  State  V.  White,  52  Mo.  App.  285: 
State  V.  Karnes,  51  Mo.  App.  293;  State  v. 
Phipps.  34  Ma  App.  400;  Rev.  St  1889,  i  8950. 
It  has  been  ruled  in  England  that  where  a  girl 
tms  been  infected  by  a  party  knowing  his  own 
condition,  and  she  ignorant  of  it  he  may  be 
convicted  of  an  aasault  of  doing  her  great  bodi- 


Digitized  by 


1098 


48  SOUTHWESTOBN  BBPOKTlflR. 


(Kj. 


I7  harm.  Beg.  t.  Bennett;  Reg.  v.  Sinclair, 
sapra.  In  consideration  of  these  authorities, 
and  of  the  helnousness  of  the  conduct  of  de- 
fendant, It  may  be  well  to  call  attention  to 
section  8491,  Rer.  St  1869.  The  judgment 
should  be  reversed,  and  the  cause  remanded. 

I  deem  tt  proper  to  add  some  additional  ob- 
servations to  mj  foregoing  opinion,  which, 
though  concorred  In  In  division  by  BURGESS. 
J.,  as  to  there  bdng  do  T^jie,  has  been  rejected 
tn  banc: 

(a)  The  physical  facts  In  this  case,  as  al- 
ready related,  diow  that  no  rape  was  commit- 
ted. The  iqntalrs  rooms  were  occupied  by  the 
father  and  mother  of  defendant,  and  In  the 
room  immediately  adjoining  was  his  wife.  If 
the  prosecutnx  had  screamed,  she  must  have 
been  heard.  Thatshedldnotscreamlsshownby 
the  testimony  of  other  witnesses,  as  well  as  by 
the  surrounding  physical  facts.  And  we  have 
r^>eatedly  ruled,  both  in  criminal  as  well  as  In 
civil  cases,  that  neither  courts  nor  juries  ought 
to  stultify  themselves  by  believing  a  witness 
whose  testimony  is  shown  to  be  in  Irreconcila- 
ble conflict  with  incontestable  physical  facts. 
Payne  v.  Rallpsad  Co.,  136  Mo.,  loc  dt.  5S4, 
38  S.  W.  308.  And  when  a  witness  testifies 
In  the  face  of,  and  In  opposition  to,  obvious 
physical  facts,  such  testimony  Is  not  to  be 
credited,  evoi  when  sanctioned  by  the  verdict 
of  a  jury.  136  Mo.  585,  88  S.  W.  808.  For 
these  reasons,  however  reprehensible  the  con- 
duct of  defendant  may  have  been,  from  a 
moral  standpoint,  I  do  not  believe  that  he  was 
guilty  of  the  crime  of  rape. 

(b)  I  have  cited  some  cases  from  our  own 
Reports,  as  well  as  from  other  states,  showing 
that,  where  Irrelevant  evidence  Is  Inadvertent- 
ly admitted.  It  Is  competent  and  proper,  and 
the  duty  of  the  trial  court  to  exclude  It  on  mo- 
tion, at  any  time  before  the  cause  is  finally 
submitted  to  the  jury.  Chief  Justice  Marshall, 
when  presiding  at  Burr's  trial,  thought  this 
was  good  law.  In  State  v.  Hope,  100  Mo.  847, 
13  S.  W.  490,  the  ruling  of  this  court  In  State 
V.  Cox,  60  Mo.,  loc.  cit.  32,  on  this  point  was 
overruled;  and,  although  not  mentioned,  the 
case  of  State  v.  Owens,  79  Mo.,  loc.  cit  631, 
was  also  overruled,  as  well  as  the  earlier  ease 
of  Bank  v.  Murdock,  62  Mo.,  kw.  cit.  74.  The 
majority  opinion,  In  upholding  State  v.  Hope, 
supra,  not  only  overruled  the  cases  and  au- 
thorities already  mentioned,  but  also  over- 
ruled, without  mentioning  them,  the  following 
cases,  of  later  date;  State  v.  Robinson,  117 
Mo.,  loc.  cit.  664,  23  S.  W.  1066,  and  State  v. 
Welsor,  117  Mo.,  loc.  cit.  570,  21  S.  W.  443, 
which  were  unanimous  opinions.  Hereafter, 
when  evidence  Is  Improvldently  admitted,  there 
will  be  no  way  of  exduding  It,  under  the  rul- 
ing made  in  this  case.  But  It  Is  somewhat  cu- 
rious to  note  that  State  v.  Hope  was  virtually 
overruled,  though  nothing  was  sold  about  It,  In 
Heinrich  v.  City  of  St  Louis,  125  Mo.,  loc.  dt 
429,  28  S.  W.  626,  vt^ere  It  was  said  per  Black, 
P.  J.,  who  had  concurred  In  Hope's  Case:  "It 
is  trm,  the  court  beard  some  ^Idence  u  to  the 


value  of  this  strip  of  thirty  by  sixty  feet  takn» 
by  Its^f;  but  no  objection  was  made  to  It  un- 
til long  after  It  had  been  admitted,  and  no  mo- 
tion was  made  at  any  time  to  strike  It  oat. 
The  evidence  having  been  received  without  ob- 
jection, the  plaintiff  should  have  moved  to  ex- 
clude It"  And  In  this  oplnton  aU  the  mem- 
ber! of  that  dlvldon  outcnned. 


MEUORANBITM  DECISIONB. 


RANDOLPH  et  al.  v.  UNITED  STATES.. 
(Court  of  Appeals  of  Indian  Territory.  Jan.  14» 
1898.)  Appeal  from  the  United  States  court 
for  the  Northern  district  of  the  Indian  Terri- 
tory; before  Justice  William  M.  Springer.  Feth- 
raary,  1896.  Proceedlnn  on  the  forfeiture  of 
a  bail  bond  against  B.  W.  Randolph  and  anoth- 
er. Prom  an  order  overmlina  defendants'  mo- 
tion ta  quash  the  summons,  uey  Mvpeai.  Af- 
firmed. O.  B.  Denison,  N.  B.  liaxey.  and  J.  P> 
Clayton,  for  appellauts.  Clifitord  Jackson, 
for  the  United  States. 

CLAYTON,  J.  The  facts  of  tills  case  are  the 
same  as  those  of  the  case  of  Zafall  v.  0.  S.  (de- 
cided by  this  conrt  at  the  present  term)  42  S.  W. 
7O0.  For  the  opinion  of  the  court*  see  that  case. 
Judgment  affirmed.  THOMAS  and  TOWN- 
SSND,  JJ.,  concur. 


BBTHEL  ▼.  BEfTHEL.  (Court  of  Appeals- 
of  Kentucky.  Nov.  24. 1897.)  Appeal  from  cir- 
cuit court  Jefferson  county.  "Not  to  be  offi- 
cially reported."  Action  by  J.  8.  Bethel  against 
Mary  C.  Bethel.  From  an  order  denying  de> 
fendanf  s  counterclaim  for  divorce,  she  appeals. 
Reversed.  Fairleigh  &  Straus,  for  an>eUaat 
O'Neal  &  Pryor,  for  appellee. 

HAZBLRIOG,  J.  The  ai^dlee,  the  husband, 
brought  this  action  fOr  divorce  on  the  ground 
that  nis  wife  had  abandoned  him  without  his 
fault,  to  which  she  answered  that  the  husband 
had  alMUidoned  her.  She  further  averred,  in  an 
amended  petition,  that  he  had  a  confirmed  habit 
of  drunkenness,  ete.  The  husband  dismissed 
his  action,  and  the  case  was  tried  out  on  the 
wife's  counterclaim.  Considerable  proof  has 
been  taken,  a  recitation  of  which  would  t>e 
wholly  unprofitable.  It  is  sufficient  to  say  that 
the  wife  failed  to  show  such  a  confirmed  habit 
on  the  part  of  her  husband  as  the  statute  re- 
quires. We  think,  however,  that  there  was  a 
manifest  abandonment  of  the  wife  by  the  hus- 
band, within  the  meaning  of  the  statute,  and 
that  she  is  entitled  to  a  divorce.  The  judgment 
is  therefore  reversed  fOr  a  decree  to  that  effect 


CHESAPEAKE  ft  O.  BT.  CO.  v.  BUB- 
DE'lTl'K  et  rI.  (Court  of  Appeals  of  Kentueky- 
Nov.  16,  1897.)  Appeal  from  circuit  court 
Boyd  county.  Not  to  be  officially  reported." 
Action  by  Llzcie  Burdette  and  others  against 
the  Chesapeake  ft  Ohio  RaUway  CcHUpany. 
Judgment  for  plaintiffs,  and  defendant  brings  er- 
ror. Reversed.  Wadsworth  &.  Cochran,  for  ap- 
pellant.  James  Andrew  Scott  for  atqpdleea. 

BURNAM.  J.  His  was  an  action  by  aro^ 
lees  to  recover  damages  to  a  lot  owned  by  uiaB 
In  the  city  of  Ashland,  Ky.,  which  abuta  on 
Railroad  alley,  in  that  city,  alleged  to  have 
been  occasioned  by  the  construction  and  oper- 
ation by  appellant  of  a  third  railway  track  in 
the  alley;  the  action  resulting  in  a  verdict  and 
judgment  thereon  in  favor  of  appL4Iee8  for 
9800.  A  careful  reading  of  the  record  in  this 
ease  discloses  the  tact  that  the  case  fa  almost 
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identical  In  Its  facts  and  in  the  errors  com- 
plained of  with  the  case  of  Chesnpeake  &  Ohio 
Railway  Company  Gross,  in  which  an  opin- 
ion has  be^  heretofore  rendered  by  this  court, 
and  it  is,  therefore,  annecessary  to  again  re* 
view  them  in  the  opinion  in  this  case;  but, 
for  the  reaaona  indicated  and  the  errorapolnted 
out  in  the  opinion  filed  In  the  caae  of  Railway 
Co.  T.  OitMB  (decided  at  this  term  of  the  conrO 
4S  S.  W.  203,  the  judsment  herein  Is  reversed, 
and  the  caase  remanded  for  proceedings  con- 
siatent  with  th:.t  opinion. 


COMBS  et  al.  GODSET  et  nl.  (Court  of 
Appeals  of  Kentncky.  Dec.  7,  1807.)  Appeni 
from  circuit  court.  Perry  county.  "Not  to  be 
official]^  reported.'*  Action  by  John  J.  Gotlsey 
and  others  against  Gilbert  Comlw  and  othera 
for  possession  of  land.  From  a  judgment  for 
plaintiffs,  defendants  appeal.  Affirmed.  J.  J. 
a  Bach  and  O.  W.  Fleenor,  for  appellantB.  T. 
H.  Hinea,  for  appellees. 

WHITU.  J.  Thta  action  wai  begun  in  1877 
1v  apprileet,  and  Is  In  the  nature  of  ejectment, 
but  for  some  reason  was  transferred  to  equity, 
and  tried  by  the  court  without  a  Jury.  The  ap- 
pellees claim. about  250  acres  of  a  1,000-acre 
snrrey,  and  It  is  described  by  courses  and  dis- 
tances. Hie  original  answer  set  ont  the  claim 
of  appellantB  to  four  boundaries,  but  does  not 
diacltwe  the  fact  as  to  whether  they  conflict 
wRh  the  1,000-acre  surrey  or  not.  It  is  coo- 
ceded  by  appellants  that  this  did  not  form  an 
issue.  After  this,  an  amendment  was  Sled,  in 
which  appellants  claim  that  there  was  a  di- 
vision line  mo  by  the  former  owners  of  this 
land,  and  that  appellants  claim  the  land  below 
the  line,  and  as  to  this  land  belo'r  the  division 
line  they  plead  adverse  posseaslon  for  more  than 
16  years.  At  the  insttoce  of  both  parties,  there 
were  surv^s  made  and  reported  to  the  court, 
and  much  proof  was  taken  by  deposition,  and, 
after  a  delay  of  17  years,  the  case  was  submit- 
ted to  the  court,  viio  determined  that  the  plain- 
tiffs,  appellees,  were  the  owners,  and  entitled  to 
the  land  claimed,  and  so  adjudged,  and  from 
that  judgment  this  appeal  Is  prosecuted.  From 
a  careful  reading  of  the  proof,  we  are  of  cwin- 
ion  that  the  land  enbraced  wiUiin  the  boundarT 
adjudged  to  appellees  is  clearly  within  the  1,000- 
acre  survey.  It  also  seems  to  us  that  the  sur- 
veys made  establish  the  fact  that  neither  of  the 
four  tracts  claimed  by  appellants  lies  within  the 
boundary  of  the  1,000-acre  survey.  The  condi- 
tional line  claimed  does  not  appear  to  have  been 
marked,  and  as  described  by  tne  witnesses  was 
ancertain.  The  title  by  adverse  poaaesslon  is 
not  shown,  so  as,  in  our  opinion,  to  devest  ap- 
pellees of  the  title  to  the  land.  Finding  no  er- 
ror, tlie  judgment  of  the  circuit  court  is  afllrm- 
ed. 


COMMONWEALTH  t.  T.  J.  MBGIBBEN 
CO.  (Court  of  Appeals  of  Kentucky.  Nov.  23, 
1897.)  Appeal  from  circuit  court,  Harrison 
coun^.  "Not  to  be  officially  reported."  Indict- 
ment  against  the  T,  J.  Megibben  Company  dis- 
missed, and  the  commonwealth  appeals.  Appeal 
dismissed.  W.  B.  Taylor.  Atty.  Gen.,  for  the 
Commonwealth.  Blanton  &,  Berry,  for  appellee. 

DU  BBLLB,  J.  The  dates  of  the  indgment 
and  of  the  lodging  of  the  record  In  tne  oerk's 
ofllee  are  the  same  as  In  the  ease  of  Com.  t.  F. 
&  Ashbrook  Co.  (this  day  decided)  48  8.  W.  899. 
Appeal  dismissed. 


DAVIDSON'S  ADM'R  v.  MAT'S  ADM'B. 
(Court  of  Appeals  of  Kentucky.  Dec.  0,  1897.) 
Api>eal  from  circuit  court.  Floyd  county.  "Not 
to  be  officially  reported.'*  Action  by  W.  H. 
Ifay's  administrator  against  J.  M.  Davidson's 
administrator.  Referred  to  a  commissioner, 
and  judgment  thereon  for  plaintiff,  and  defend- 
ant appeals.    AiBrmed.    waiter  S.  Harkins 


and  J.  F.  Hopkins,  for  appellant.  Jas.  Goble, 
for  appellee. 

GUFFY.  J.  IWs  was  an  action  for  the  set- 
tlement of  a  partnership.  It  appears  that  May 
was  the  owner  of  a  three-fourths  interest  in  the 
business,  and  Davidson  a  one-fourth  interest. 
Th«  action  was  Instituted  in  June.  1S83,  and 
the  cause  referred  to  the  commissioner  for  a 
settlement,  and  the  final  judgment  in  the  action 
was  rendered  February  12,  1S94.  which  was 
in  favor  of  plaintiff.  May's  administrator,  for 
$33S,  with  interest  fiom  October  31,  1888.  It 
was  further  adjudged  that  the  estate  of  May 

eiy  three-fourths  of  the  cost  and  the  estate  of 
avidson  pay  one-fourth,  and  from  the  judg- 
ment aforesaid  the  appellant  has  appealed.  It 
is  insisted  for  appellant  that  the  report  of  the 
commissioner  is  erroneous,  and  that  judgment 
should  have  been  rendered  In  favor  of  appel- 
lant for  a  considerable  sum,  while  appellee  ar- 
gues that  the  Judgment  in  favor  of  May  should 
have  been  larger,  but  has  prosecuted  no  cross 
appeal.  It  is  conceded  by  the  commissioner 
that  it  was  difficult.  If  not  Impossible,  to  ascer- 
tain certainly  the  state  of  accounts  between  the 

Snrtners.  It  la  also  contended  by  appellant  that 
[ay  was  an  Incompet^  witness.  It  doea  not 
appear  wheUier  the  eonrt  ever  acted  upon  aj^- 
peflant's  exception  to  the  testimony  of  May. 
May  was  a  competent  witness  for  certain  pur- 
poses, but,  of  course,  incompetent  as  to  conver- 
sations or  transactions  had  with  appellant's 
intestate;  bnt  it  does  not  appear  that  his  tes- 
timony. 88  given  in  this  case,  comes  within 
the  rule  forbidding  him  to  testify,  to  such  an 
«tent  as  to  prejudice  the  substantial  rights  of 
appellant.  Neither  does  it  appear  that  May 
was  guilty  of  any  fraudulent  mmgling  or  mix- 
ing of  hia  individual  accounts  with  those  of  the 
firm  to  such  an  extent  as  to  render  him  liable 
for  all  money  that  appdlant's  intntate  nld  In- 
to the  firm.  From  the  evidence  in  this  case, 
and  the  great  length  of  time  which  had  dapsed 
from  the  termination  of  the  partnership  until 
the  final  Judgment  herein.  It  seems  to  us  that  it 
would  be  impractleaUe  to  arrive  at  a  more 
Just  or  equitable  settlonent  than  has  been 
made.  We  fail  to  discover  any  error  in  the 
Judgment  requiring  a  reversal,-^  other  words. 
It  seems  to  ua  that,  taking  the  whole  case  to- 
gether, the  final  judgment  of  the  chancellor  is 
supported  by  the  evidence  introduced.  The 
books  of  the  partnership  are  not  before  as,  and. 
even  if  they  were,  it  Is  hardly  probable  that  this 
court  could  arrive  at  a  more  equitable  conclu- 
Bion  than  that  reached  by  the  chanceUor.  Hie 
commissioner  had  the  witnesses  before  blm  be- 
fore making  his  r^ort,  and  had  access,  It 
seems,  to  the  books  of  the  firm,  and  the  court 
had  before  him  the  commissioner's  report,  and  It 
Is  presumed  was  oersonally  acquainted  with  the 
commissioner.  Be  also  had  before  him  the 
witness,  who  testified  orally  upon  the  excep- 
tions to  the  rq^rt,  and  h*  was  presumaUy  well 

Jualified  to  reach  a  just  and  equitable  decision, 
ndgment  affirmed. 

FLANNBRY  v.  OBAWLET.  jO)urt  of  Ap- 
peals of  Kentucky.  Dec.  10,  1897.)  Appeal 
from  circuit  court.  Bracken  county.  "Not  to 
be  officially  reported."  Action  by  Mary  Craw- 
ley against  John  Flannery  on  a  promissory 
note.  Judgment  for  plaintiff.  Defendant  ap- 
peals. Affirmed.  Thomas  H.  Hlnes  and  Qetnge 
Doniphan,  for  appellee. 

BURNAM,  J.  There  are  two  questions  in 
this  case:  First,  is  the  note  sued  on  by  appel- 
lee the  note  executed  by  John  Flannery  to  n^ 
deceased  husband.  Michael  Conroy;  and,  sec- 
ond, did  appdiee's  husband,  previous  to  his 
death,  give  this  note  to  appellee  with  the  in- 
tention of  vesting  her  with  the  title  thereto. 
The  instmctions  properly  present  this  issue  li> 
the  jury,  and,  so  far  as  we  are  able  to  see.  no 
error  prejudicial  to  the  rights  of  appellant  oc- 
curred In  the  admission  of  bicompctent  testi- 
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monjr,  and  It  aeemt  to  ns  that  the  verdict  of  the 
Jury  waB  unauthorized  by  the  eridcnce  before 
them.  For  the  reasoni  indicated,  the  jndgment 
Is  affirmed. 


GLOBE  TOBACCO  WAREHOUSE  CO.  et 
al.  T.  McOORMACK  et  al.  (Court  of  Appeals 
of  Kentucky.  Not.  19,  1897.)  Appeal  from 
ctrcalt  court.  .TefTerson  county.  "Not  to  be 
officially  reported."  Action  by  B.  F.  McOop- 
mack  and  others  against  the  Qlobe  Tobacco 
Warehonse  Company  and  others.  Judgment 
for  plaintifFs,  and  defendants  appeal.  Affirmed. 
Stone  &  Suddutb,  for  appellants.  Carroll  & 
Hagan,  for  appellees. 

WHITE,  J.  The  pleadings  and  facts  in  this 
case  are  similar,  almost  identical,  with  the  case 
of  Warehouse  Co,  v.  Leach  (this  day  decided) 
43  S.  W.  423.  By  consent  of  all  parties,  the  two 
cases  were  heard  together  in  the  circuit  court, 
but  there  are  two  apoeals  here.  On  the  authori- 

2 of  the  case  of  these  appellants  against  Leach, 
e  Judgment  of  the  circuit  court  is  affirmed. 


KENTUCKY  LIFE  &  ACCIDENT  INS.  00. 
r.  FRANKLIN  (two  casee).  (Court  of  Appeals 
of  Kentucky.  Dec.  18,  1897.)  Appeal  from 
circuit  court,  Hickman  county.  '  Not  to  be 
offlciailT  reported."  Action  by  Thomas  L. 
Franklin  against  the  Kentucky  Life  &  Acci- 
dent Insurance  Company.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed.  Geo.  L. 
Husbanda,  for  app^nts.  Thomas  EL  Hines* 
Thomas  O.  Poore,  and  B.  T.  Bullock,  for  aj^ 
pellee. 

HAZDLRIGG,  X  HieBe  two  cases  inrolTe 
the  same  questions  this  day  determined  In  the 
case  between  the  same  parties.  In  that  esse 
weekly  indemiilty  was  recoTered  from  the  time 
of  the  Injury  until  tiie  filing  of  the  petition. 
In  the  first  case  alone  indemnity  Is  ■oucht  from 
the  time  of  filing  the  first  petition  until  me  filing 
of  the  second  one,  and,  in  the  last-named  case 
above,  the  indeamlty  embraced  Is  that  alleged 
to  be  due  from  the  filing  of  the  second  petition 
nntll  the  end  of  the  52  weeks;  that  period  be- 
ing the  time  provided  in  the  policy  as  the  limit 
for  recovery  for  total  dlsaWlity.  On  the  prin- 
ciples announced  in  the  former  case  (42  S.  W. 
1104),  the .  JodgmMitB  here  involved  are  each 
afllnned.  WHrTE,  J.,  not  Bittliig. 


LOUISVILLE  &  N.  R.  CO.  v.  McDONALD. 
(Court  of  Appeals  of  Kentucky.  Dec.  9,  1897.) 
Appeal  from  circuit  court,  Knol  county.  "Not 
to  DC  officially  reported."  Action  by  W.  H. 
McDonald  against  the  Louisville  &  pTaBhTllle 
Railroad  Company.  From  a  judgment  for  plain- 
tiff, defendant  a^eals.  Reversed.  Wilson  & 
BawUngs  and  J.  W.  Alcorn,  for  appellant.  R. 
L.  Blakeman  and  Golden  ft  Powers,  for  appel- 
lee. 

WHITE,  J.  This  Is  an  action  for  damages 
brought  by  appellee  in  the  Knox  circuit  court 
against  appellaut.  The  cause  of  action  herein 
stated  arose  under  the  smarate  coach  law. 
Appellee  was  deputy  sherltf,  and,  in  company 
with  the  sheriff,  one  .Tohn  H.  Catron,  had  a  ne- 
gro lunatic  in  charge,  conveying  the  negro  to 
the  lunatic  asylum.  The  conductor  having  re- 
quired that  the  negro  ride  in  the  coach  set  apart 
for  colored  passengers,  the  sheriff  and  appellee, 
deeming  it  unsafe  to  leave  the  lunatic  in  that 
compartment  without  their  immediate  presence, 
went  into  that  coach,  and  bring  this  action. 
The  trial  resulted  in  a  verdict  for  appellee  for 
fl,000.  This  case  is  a  compaDlon  cane  to  the 
case  of  Railroad  Co.  v.  Catron,  decided  Decem- 
ber 1,  i897,  by  this  court  (43  8.  W.  -143).  Ai>- 
pellee  here  was  the  deputy  of  Catroo.  The 
transaction  was  the  same,  and  the  witnesses 
sworn  on  the  trial  the  same,  as  in  the  Catron 
Gase.  The  opinion  in  the  caae  of  Railroad  Co. 


T.  Catron,  above,  is  adopted  and  made  the  opin- 
ion in  this  case.  Wherefore  the  judgment  is 
reversed,  and  cause  remanded,  with  directions 
to  grant  appellant  a  new  triaL  and  for  farther 
proceedings  consistent  herewitli. 


LUNSFORD  V.  PLUMMER.  (Court  of  Ap^ 
peals  of  Kentucky.  Nov.  20,  1897.)  Appeal 
from  circuit  conrL  Lee  county.  "Not  to  be  of- 
ficially reported.*'  Action  by  Jeff  Plommer 
against  David  Lunsford.  Judgment  for  plain- 
tiff. Defendant  appeals.  Affirmed.  H.  L. 
Wheeler,  tor  appellant  Hill  &  Pollard,  for  ap- 
pellee. 

HAZBLBIOG.  J.    It  seuns  anfflclently  clear 

from  the  evidence  that  the  note  for  $184.80  is 
the  only  one  for  which  there  was  even  a  lien  oo 
the  lot  now  owned  by  the  appellee.  This  note 
has  been  paid,  except  a  small  amount,  and  the 
proof  conduces  to  show  that  the  owner  of  the 
note  agreed  to  look  to  appellee  personally  for 
its  paj-ment,  and  released  any  Hen  therefor. 
The  extent  to  which  relief  was  granted  in  this 
action  was  to  declare  the  lot  of  the  appellee 
free  from  Hen  for  purchase  money,  and  to  be 
unaffected  by  the  judgment  of  sale  in  an  ac- 
tion theretofore  tried  to  which  the  aopdlee 
was  not  a  party.  The  order  of  sale  was  void 
as  to  him,  and  this  Is  the  effect  of  tue  chancel- 
lor's decree,  which  seems  to  be  tolly  supported 
by  the  proof.  While  the  petition  does  not,  in 
terms,  purport  to  be  one  to  quiet  title,  such  is 
substantialiT  the  rriief  sought  and  granted  by 
the  chancellor.   Judgment  affirmed. 


SENOSTAK  et  al.  v.  EMISON.  (Court  of 
Appeals  of  Kentucky.  Nov.  17,  1897.)  Appeal 
from  circuit  court.  Franklin  county.  "Not  tn 
be  officially  reported."  Action  by  Ben  Eteisoa 
against  Walker  &  Sengstak.    Judgment  for 

Slaintiff,  and  defendants  appeat  Affirmed.  Ira 
ulian,  for  appellants.   John  It.  Scott  ft  Son. 
for  appellee. 

GUFPT,  J.  This  case  was  before  this  coon 
on  an  appeal  of  this  appellee  against  these  ap- 
pellants, and  was  reversed,  because  the  conn 
below  did  not  sUow  this  appellee  anything  for 
damages  on  account  of  these  appelmnta  hav- 
ing sold  tobacco  contrary  to  this  appellee's  or- 
der. It  appeared  that  no  denial  had  been  made 
of  appellee  s  allegation  as  to  such  selling,  and, 
proof  of  the  damage  having  accrued  having 
been  made,  this  court  reversed  the  Judgment, 
and  permitted  the  lower  court  to  allow  further 
pleadings  to  be  filed.  "1$,  turned  out,  however, 
that  the  claim  for  damages  had  been  denied  of 
record,  bnt  that  part  of  the  record  was  not 
before  this  court  upon  the  former  hearing.  31 
S.  W.  461.  After  the  return  of  the  case,  a^ 
pellants  filed  an  answer  controverting  the  <^im. 
but  took  no  farther  proof;  and  the  court  b^ow 
rendered  Jndgment  In  favor  ot  appellee  for 
$237,  or,  in  other  words,  for  $2S0.  subject  to  a 
credit  of  $13,  found  to  be  due  appellants  on  the 
former  Judgment;  and  to  reverse  this  last 
Judgment  this  appeal  is  prosecuted.  It  seems 
to  us  that  the  proof  sustains  the  jndgment  of 
the  court  below,  and  that  judgment  is  afllrmcd. 
with  damages. 


STATE  V.  WESTLAKR  (Supreme  Court 
of  MiBsouri,  Division  No.  2.  Dec.  7,  1897.) 
Appeal  from  circuit  court,  Benton  county; 
James  H.  Lay,  Judge.  Thomas- Westlake  was 
convicted  of  felonious  assault  with  intent  to 
kill,  and  appeals.  Affirmed.  The  Attorney 
General  and  Saml.  B.  Jeffries,  for  the  State. 

GANTT,  P.  J.  At  the  April  term,  1897.  of 
the  Benton  circuit  court,  the  defendant  was  in- 
dicted for  felonious  assault  with  intent  to  kill 
D.  C.  Allen.  He  was  duly  arraigned,  tried,  and 
convicted,  and  sentenced  to  two  years'  impris- 
onment in  the  penitentiary.    Hia  motions  for 
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new  trial  and  in  arrest  were  overraled.  and  he 
appeals  to  this  court.  He  has  filed  no  bill  of  ex- 
ceptions, and  there  le  no  error  in  the  record 
proper  certified  to  this  court,  and  the  judgment 
IS  accordiuxlr  affirmed.  SHKRM'OOD  and 
BUBGESS.  JJ.,  concur. 


STATE  ex  rel.  DOWLBN  t.  RIGSBY  (Su- 
preme Ooart  of  Texas.  Dec.  23.  1887.)  Ap- 
plication for  writ  of  error  to  court  of  civil  a[h 
peala,  First  supreme  Judicial  district  Action 
by  the  state,  on  the  relation  of  P.  A.  Dowlcn, 
agaiDSt  W.  L.  Bigsby.  Judgment  for  defendant 
was  affirmed  by  the  court  of  civil  appeals  (43 
S.  W.  271).  Application  for  writ  denied.  M. 
L.  Broocks,  Dlst  Atty.,  and  Votaw,  Chester  & 
Dies,  for  applicant 

GAINES,  O.  J.  The  court  of  civil  appeals 
were  inclined  to  doabt  whether  this  proceeding 
was  Kutfaoriaed  by  law,  and  we  are  Aapoeed  to 
agree  with  them.  Growing  out  of  Uiat  question 
is  another  as  to  the  jurisdiction  of  this  court, 
but,  having  examined  the  case  upon  Its  merits, 
we  are  clearly  of  opinion  that  It  waa  correctly 
decided  in  the  court  of  civil  appeals.  In  any 
event,  the  application  must  be  refnsed.  The  re- 
anlt  being  necessarily  the  same,  we  refuae  the 
application  without  passing  upon  either  of  the 
jurisdictional  questions. 


HODGE  V.  STATE,  (Court  of  Criminal  Ap- 
peals of  Texas.  Jan.  26,  1896.)  Appeal  from 
Hunt  county  court;  W.  H.  Bagsdale,  Judge. 
Sam  Hodge  waa  convicted  of  violating  the  local 
option  law,  and  appeals.  Affirmed.  Uann 
Tiiee,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted  of 
Tiolatiug  the  local  option  law,  and  bis  punish- 
ment assessed  at  imprisonment  in  the  county 
jail  for  a  period  of  20  days,  and,  in  addition 
thereto,  a  fine  of  $25  was  aasessed  against  him. 
There  are  no  assignments  of  error,  and  the  only 
rFonnd  of  the  motion  for  a  new  trial  ia  that  the 
judgment  of  the  court  is  contrary  to  the  law  and 
the  evidence.  The  evidence  not  being  Incorpo- 
rated in  the  record,  we  cannot,  therefore,  revise 
thia  supposed  error.  No  error  appearing  fal  tike 
record,  the  judgment  is  affirmed. 


HODGE  V.  STATE.    (Court  of  Criminal  Ap- 

Bals  of  Texas.  Jan.  26,  1898.)  Appeal  from 
unt  county  court;  W.  H.  Ba^dale,  Judge. 
Sam  Hodge  was  convicted  for  violating  tne 
local  option  law,  and  appeals.  Affirmed.  Mann 
Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  punish- 
ment assessed  at  a  fine  of  S25  and  20  days' 
confinement  in  the  county  jail;  hence  this  ap- 
peal. The  only  questions  suggested  for  our 
consideration  are  the  alleged  insufficiency  of  the 
evidence  to  support  the  conviction,  and  the  re- 
fusal of  the  court  to  give  the  special  charge  ask- 
ed by  appellant.  In  answer  to  this,  it  is  suffi- 
cient to  state  that  the  record  does  not  contain 
a  statement  of  the  facts  proved  on  the  trial. 
Hie  judgment  is  affirmed. 


HOGG  et  al.  v,  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  Dec.  IS,  18970  Appeal 
from  Nacogdoches  county  court;  H.  F.  Don- 
son.  Judge.  James  S.  Hogg,  James  I.  Perkins, 
and  James  T.  Gibson  were  convicted  of  unlaw- 
folly  killing  a  wild  deer,  and  appeal.  Affirmed. 
Mann  Trice,  for  the  State. 

HENDErRSON,  J.  The  appellants.  James  S. 
Hogg,  James  I.  Perkins,  and  .Tames  T.  Gibson, 
were  each  convicted  of  unlawfully  killing  a 
wild  deer  in  Nacogdoches  county,  and  the  pun- 
ishment of  each  assessed  at  a  fine  of  $25; 
hence  this  appeaL   The  question  raised  by  ap- 


pellants in  tills  case  la  tiie  same  as  presented  in 
the  case  of  Dickenson  v.  State  (decided  at  the 
Austin  term,  1897)  43  S.  W.  520,  and  also  pre- 
aented  on  .  motion  for  rehearing  at  the  present 
term  of  this  court,  which  motion  has  heretofore 
been  overruled.  It  Is  not  necesoary  to  further 
discuss  the  question  here  presented,  but  the 
views  expressed  in  said  Dickennon  Case  are 
conclusive  of  this  case,  and  the  Judgment  iu 
this  case  is  accordingly  affirmed. 


HOUGH  V.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  Jan.  12,  1898.)  Appeal  from 
district  court,  Grayson  county;  Don  A.  Bliss, 
Judge,  S.  L.  Hough  was  convicted  of  swin- 
dling, and  appeals.  Affirmed.  Mann  Trice,  for 
the  State. 

DAVIDSON,  J.  Appellant  was  convicted  of 
swindling,  and  nis  punishment  assessed  at  two 
years*  confinement  In  the  penitentiary;  hence 
this  appeal.  There  Is  neither  a  statement  of 
facts  nor  bill  of  exceptions  in  the  record.  In 
the  absence  of  a  statement  of  facts,  we  cannot 
revtew  the  objections  contained  in  the  motion 
for  a  new  trial  to  the  charge  of  the  court,  nor 
to  the  refusal  of  the  court  to  give  the  requested 
charges.  No  error  appearing  in  the  record,  tiie 
judgment  is  affirmed. 


JONES  V.  STATE.  (Court  of  Orimioal  Ap- 
peals of  Texas,  Jan.  19.  1898.)  Appeal  from 
Collin  county  court;  M.  G.  Abemathy,  Judge. 
Bob  Jones  was  convicted  of  violating  the  local 
option  law,  and  he  appeals.  Reversed.  Aber- 
nathy  &  Beverly,  for  appellant.  Maun  ^ce. 
for  the  State. 

HENDERSON.  J.  Appellant  was  convicted 
of  violating  the  local  option  law,  and  his  pua- 
lahment  assessed  at  a  fine  of  S25  and  20  days' 
imprisonment  in  the  county  jail;  hence  this  ap- 
peal. Ibis  is  a  companion  case  to  cause  No. 
1,492  (Jones  v.  State  [just  decided]  43  S.  W. 
961).  The  question  raised  in  that  cose  is 
Identical  with  the  question  here  raised.  For 
the  reaaong  there  diseuBsed,  the  judgment  in 
this  caae  is  reversed,  and  the  cause  remanded. 


KINMAN  V.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  Jan.  12,  1898.)  Appeal  from 
dlBtriet  court,  Grayson  county;  Don  A.  Bliss. 
Judge.  E.  F.  Kinman  was  convicted  of  incest, 
and  appeals.  Affirmed.  Mann  Trice,  for  the 
State. 

DAVIDSON.  J.  Appellant  was  convicted  of 
incest,  and  his  punishment  assessed  at  five 
years  in  the  penitentiary,  and  he  prosecutes  thix 
appeal.  The  record  does  not  contain  any  bill 
of  exceptions  or  statement  of  facts.  Several 
charges  were  requested  by  appeilnnt,  but,  In  the 
absence  of  the  testimony,  we  are  unable  to  say 
that  the  court  erred  in  refusing  to  give  them. 
No  error  appearing,  the  judgment  is  affirmed. 


KINMAN  V.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  Jan,  12,  1898.)  Appeal  from 
district  court,  Grayson  county;  Don  A.  Bliss, 
Judge.  E.  F,  Kinman  was  convicted  of  rape, 
and  appeals.  Affirmed.  Sfann  l^ice,  tor  the 
State. 

HES<n>ERSON,  J.  Appellant  was  convicted 
of  rape,  and  his  punishment  assessed  at  lO 
years'  confinement  In  the  penitentiary;  hence 
this  appeal.  In  the  absence  of  a  statement  of 
facts,  we  cannot  review  the  exceptions  taken  to 
the  charge  of  the  court  In  the  motion  for  a  new 
trial,  nor  the  exceptions  taken  to  the  refusal 
of  the  court  to  give  the  requested  charges.  The 
charice  as  given  by  the  court  appears  to  be  a 
correct  enunciation  of  the  principles  of  law  as 
applicable  to  such  a  case.  No  error  appearing 
in  the  record,  the  judgment  is  affirmied. 


Digitized  by 


Google 


1102 


48  SOUTHWESIEBN  BBPOfiXHta 


(Tex. 


Ex  pArte  MERLE.  (Goart  of  Criminal  Ap- 
peals of  Texae.  Dec.  32,  1897.)  Appeal  from 
cUstrict  court,  Bexar  connty;  Robert  B.  Oreen, 
Judge.  Jacob  Merle,  being  indicted  for  mur* 
der,  brinjgs  habeas  corpus  to  be  admitted  to  bail, 
and,  being  refused,  be  appeals.  Rerersed. 
TarletoD  &  Jones,  for  appeliant.  Maun  Trice, 
for  the  State. 

HURT,  P.  J.  Appellant  was  indicted  for  die 
murder  of  John  J.  Murteaagh,  and  resorted  to 
the  writ  of  habeas  corpus  for  the  purpose  of 
securing  bail.  Upon  the  trial,  he  was  remand- 
ed to  custody,  bail  b^grefuaed,  and  from  this 
judgment  he  appeals.  We  have  carefully  read 
the  statement  of  facts,  and  believe  the  trial 
court  erred  in  refusing  appellant  bail.  Fol- 
lowing our  usual  practice,  we  avoid  a  discusaicm 
of  the  testimony.  The  judgment  is  reversed, 
end  bail  fixed  at  $5,000.  Upon  giving  bond  In 
said  amount,  in  the  terms  and  conditions  of 
the  law,  the  ofQcer  now  holding  appellant  will 
release  him. 


YOAKUM  T.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  Jan.  26,  1898.)  Appeal 
from  district  court,  Fannin  county;  E.  D.  Mc- 
Clellan,  Judge.  Monroe  Yoakum  was  couTleted 
of  burglary,  and  appeals.  Affirmed.  Mann 
Trice,  for  lie  State. 

DAVIDSON,  J.  Appellant  was  charged  by 
indictment  with  burglary  in  two  counts, — the 
first  with  intent  to  ftommlt  tbe  crime  of  theft, 
and  the  second  with  the  Intent  to  commit  the 
crime  of  rape.  He  was  convicted,  and  givai 
four  years  id  the  peniteatiary ,  lliree  errors 
are  alleged  in  the  motion  for  a  new  trial,  there 
being  no  assignment  of  errors  in  the  record. 
These  are  as  follows:  "(1)  Becanse  I  did  not 
have  a  lawyer  to  defend  me;  (2)  that  I  did  not 
have  a  fair  trial;  (3)  that  I  did  not  put  my 
hands  on  the  house."  This  is  signed  by  the 
dcrenrliint  In  person.  There  is  nothing  in  the 
record  to  sustain  either  of  these  propositions; 
they  are  simply  Btatements  made  in  the  mo- 
tion. I'he  testimony  is  not  before  us,  and,  so 
far  as  this  record  discloses,  these  grounds  are 
not  sustained.  From  the  record,  the  trial  ap- 
pears to  have  been  fair,  the  indictment  charges 
tbe  offense  in  appropriate  language,  the  charge 
of  the  court  was  applicable  to  a  state  of  facts 
provable  under  tbe  allegations  in  the  Indict- 
ment, and  the  judgment  is  affirmed. 


GULF,  O.  &  S.  F.  RY.  CO.  v.  VIENO  et  al. 
(Court  of  Civil  Appeals  of  Texas.  Jan.,  1898.) 
Appeal  from  district  court.  Bell  county;  W.  A. 
Blackburn,  Judge.  Suit  brought  by  Ekiwin 
Vieno  and  another  against  tbe  Gulf,  Colorado  &, 
Santa  F6  Railway  Company  to  recover  dam- 
ages for  the  death  of  their  minor  son.  From 
a  judgment  for  plaintlfEs,  defendant  appeals. 
Reversed.  J.  W.  Terry  and  Cbas.  K.  Lee,  for 
appellant   A.  M.  Mont^th,  for  appellees. 

FISHER,  G.  J.  This  is  a  suit  brought  by  the 
appellees  against  the  railway  company  to  re- 
cover damages  resulting  from  the  death  of  their 
minor  son  while  in  the  employ  of  the  railway 
company  against  their  consent.  The  recovery 
bad  below  was  solely  based  upon  the  theory 
that  the  minor  son  was  wrongfuly  employed  by 
the  railway  company,  without  tbe  consent  of  his 
parents,  and  that  at  the  time  the  appellant 
knew  he  was  a  minor,  and  placed  him  in  a 
dangerous  service.  The  facts  show  diat  he  was 
instantly  killed  by  being  run  over  by  one  of  the 
cars  of  the  train  upon  which  at  the  time  he 
was  performing  the  duties  of  brakeman.  Hie 
court  below  sunnitted  to  the  jury,  as  the  only 
element  of  damages  for  which  tbe  plaintiffs 
could  recover,  the  value  of  the  services  of  their 
minor  son  from  the  time  of  his  death  to  the 
time  that  he  would  have  reached  the  age  of  21 
years.  The  ruling  that  we  have  this  du-  mad* 
on  a  similar  question  In  the  case  of  Raflwi^ 
Oo»  T.  BmU,  4S  8.  W.  e06>  based  on  the  opin- 


ion of  the  supreme  court  In  response  to  a  cf^r- 
tified  question  in  that  case,  disposes  of  thi* 
case.  We  are  in  doubt  as  to  what  coarse  to 
pursue, — whether  to  reverse  and  remand,  or  to 
render  a  judgment  here  in  favor  of  the  appel- 
lant. It  is  clear,  from  the  theory  of  tbe  case 
submitted  by  the  court  below  to  tbe  jury,  and 
from  th*  qnestioDB  preaented  on  tfaia  a^pesl, 
that  the  only  question  consdeted  in  tiie  tnal  of 
tbe  case  was  whetber  the  ap^llant  could  be 
held  liable  in  a  common-law  action  by  tbe  plaio- 
tiffs  for  the  valne  of  the  services  of  thrir  minor 
son;  and,  if  no  other  issue  was  raiaed  by  tbe 
pleadings,  we  would  render  jndgmmt  in  tsvor 
of  appellant  But  there  are  some  arerment!!. 
although  very  general,  in  the  petition,  whidi 
might  oe  construed,  in  tbe  absence  of  a  demor- 
rer,  as  raiatng  the  issue  as  to  the  plaintiffs' 
right  to  recover,  under  the  statute,  for  the  dam- 
ages they  may  have  sustained,  if  any,  resnltinK 
from  the  death  of  their  son;  and.  In  view  of 
this  condition  of  tbe  pleadings,  we  reverse  and 
remand  tbe  cause  another  triaL  Berened 
and  rananded. 


MULIJIR  HOLT  et  al.  (Court  of  Civil 
Appeals  of  Texas.  Dec.  8, 1897.)  Appeal  from 
Galveston  countj'  court;  William  T.  Anostron);. 
Special  Judge.  Action  br  William  Mailer 
against  Hol^  ^bst  ft  Lelnbacb.  Pnm  s 
judgment  In  favor  ot  defendants,  plaintiff  ap- 

Eials.  Affirmed.  Harris  &  Harris,  for  appel- 
nt  Morgan  M.  Mann,  for  appellees. 
NEILL,  J.  Tbis  is  an  action  for  the  trial 
of  tbe  right  to  certain  personal  property  levied 
upon  by  virtue  of  a  writ  of  attadiment  issiMd 
out  of  the  Justice  conrt  of  Galveston  coontr 
in  favor  of  the  appellees  against  one  K.  W. 
Moore.  The  appellant  filed  bis  claimant's  affi- 
davit to  the  pnqwrty  in  tbe  conrt  from  whiA 
the  attachment  was  issued,  and,  upon  the  trial 
of  tbe  case  upon  issues  joined  In  that  court, 
judgment  was  rendered  in  favor  of  MuUer,  from 
which  judgment  appellees  herein  appealed  to 
the  county  coart-and,  upon  a  trial  thwe  before 
s  Jury,  judgment  was  tendered  In  their  ftvor. 
from  which  judgment  this  appesl  is  prosecuted. 
The  appellant  claimed  tbe  property  by  virtue 
of  an  alleged  sale  thereof  made  by  Moore  to 
him  prior  to  the  levy  of  the  attachment  The 
appellees  alleged  In  their  tender  of  issues  that 
the  sale  was  fraudulent,  and  made  by  the  ven- 
dor vrith  the  intent  to  defraud  and  cheat  his 
creditors.  The  contention  on  the  part  of  appel- 
lant was  that  the  sale  was  bona  fide,  and  made 
in  consideration  of  a  pre-exjsting  debt  dne  him 
from  E.  W.  Moore.  It  was  claimed  by  appel- 
lees that  the  alleged  debt  was  fictitious  and 
simulated.  The  only  issue  in  the  case  Is  as  to 
whether  the  alleged  debt  was  flctitiouB.  This 
Issue  was  submitted  to  tbe  jury  by  an  appropri- 
ate charge,  and  we  conclude  that  the  evidence 
upon  It  was  sufficient  to  support  the  Tercet 
It  follows,  therefore,  that  the  assignments  of 
error  which  complain  of  the  Insuffidency  of  tbe 
testimony  are  not  well  taken.  Tbe  issue  in  the 
case  was  fully  jwesHited  by  the  charge  of  tbf 
court  and  by  special  diarges,  girea  at  in- 
stance of  appellant,  and  thne  was  no  error  hi 
tbe  court's  refusal  to  giro  other  qiedal  AnxgH 
asked  by  bim.  The  judgment  of  the  eonaty 
court  is  affirmed. 


RUMSEY  V.  GBA.  (Court  of  OtO  Appeals 
of  Texas.  Dec.  10,  1^.)  Appeal  from  dis- 
trict court  Waller  county:  T,  S.  Reeee,  Judge. 
Trespass  to  try  title  by  Will  Gra  against  A.  W. 
Rnmaey.  From  a  judgment  in  favor  of  plsin- 
tilT,  defendant  appeals.  Reversed  and  teodet^ 
ed.  A.  J.  &  J.  D.  Harvey  and  Lipscomb  & 
Styles,  for  appellant  K.  B.  Hanoay  and  H. 
M.  Browne,  for  appellee. 

FLY,  J.  "nie  parties  to  this  anlt  have  agreed 
that  tbe  judgment  of  the  district  conrt  shoold 
be  reversed,  and  Jodcmait  zendered  for  appel- 
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lant  An  luqieetloB  of  the  record  shows  that 
the  suit  was  one  of  trMpasa  to  try  title,  insti- 
tuted hy  appellee,  and  tnat  he  recovered  judg- 
ment for  the  land,  and  that  this  court  haa  ob- 
tained jtuisdictioii  of  the  matter.  In  accord- 
«nce  With  the  agreement,  the  judgment  of  the 
■district  court  wlit  be  reversed,  and  Judgment 
h«fe  rendered  in  favor  of  appellant. 


STATE  ex  reL  BROWN  et  al.  t.  CALLA- 
OHAN,  Mayor.  (Court  of  Civil  Appeals  of  Tex- 
as, Jan.  S,  18&S.)  Appeal  from  district  court, 
Bexar  county;  J.  L.  Camp,  Judge.  Application 
Cor  writ  of  mandamus  bj  the  state  of  Texas, 
on  the  relation  of  J.  N.  Brown  and  others, 
against  Bryan  Oallaghan,  mayor.  From  a 
Judgment  refusing  the  writ,  relators  appeal. 
Questions  certified  to  supreme  court  43  S.  W. 
12.  0.  A.  K^r  and  Mason  Williams,  tor  ap> 
t»ellants.  John  A.  Green.  Sr..  for  appellee. 

NEILL,  J.  This  appeal  Is  from  a  Judgment 
of  the  district  court  refusing  relators  a  writ 
of  mandamus  to  compel  the  appellee,  as  mayor 
of  the  dty  of  San  Antonio,  to  order  an  election. 
to  detennioe  whether  the  public  schools  of  said 
city  should  be  placed  under  the  control  of  a 
board  of  trustees.  We  presented  to  the  su- 
preme court  the  following  facts,  shown  by  tiie 
record  in  this  case:  "The  dty  council  of  the 
-dty  of  San  Antonio,  a  municipal  coiporation, 
on  the  19th  day  of  September.  1676,  duly  sub- 
mitted to  a  vote  of  the  majority  of  the  property 
taxpayers  of  said  dty,  the  proposition  as  to 
whether  said  dty  should  assume  control  of  the 
public  free  schools  within  its  limits,  and,  at  an 
election  duly  held  on  the  16th  day  of  October, 
1876,  upon  the  question  submitted,  it  was  de- 
cided by  a  vote  of  the  majority  of  the  property 
taxpayers  of  said  city  that  it  should  assume 
coatrol  of  the  public  free  schools  within  its  lim- 
its. Immediately  thereafter,  the  city  of  San 
Antonio  assumed  exclusive  control  of  all  the 
public  free  schools  within  Its  limits,  and  has 
continued  to  exerdse  such  control  over  them 
ever  since.  Since  said  election,  no  proposition 
Involving  the  control  of  the  pnblic  free  schools 
of  Uie  aty  has  been  submitted  to  the  electors 
of  said  dty.  On  the  16tb  day  of  April.  1897, 
Cbe  following  application  in  writing,  signed  by 
more  than  fifty  of  the  qualified  electors  of  the 
dty  of  San  Antonio,  was  made  and  presented 
to  the  Hon.  B^an  Callaghan,  mayor  of  said 
city,  to  wit:   Tb  the  Honorable  Bryan  Calla- 

fhan.  Mayor  of  the  City  of  San  Antonio— Sir: 
Tnder  the  statute  laws  of  Texas,  the  citizens 
of  this  city  have  a  right  to  determine,  by  a  vote, 
whether  or  not  the  public  schools  of  this  d^ 
Khali  be  managed  by  a  board  of  trustees,  to  be 
«lected  by  the  people.  We  therefore  respect- 
fully petition  you,  as  mayor  of  the  dty  of  San 
Antonio,  to  order  an  dection  at  an  early  day, 
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tn  order  that  the  voters  of  this  dty  may  deter- 
mine whether  or  not  tbe  public  schools  of  the 
dty  of  San  Antonio  shall  be  placed  under  the 
control  of  a  board  of  trustees,  as  provided  by 
the  statute  laws  of  this  state,*  "—and  asked 
this  question:  "Under  these  facts,  was  it  the 
legal  duty  of  Bryan  Callaghan,  as  mayor  of  the 
dty  of  San  Antonio,  to  order  the  election  applied 
for?"  Tliis  question  was  answered  by  that 
court  In  the  negative.  This  answer  renders  it 
unnecessary  to  consider  any  other  question, 
and  requires  an  affirmance  of  the  Judipneot  of 
the  district  court  Affirmed. 


TARBROUGH  v,  COLLINS. 
(Court  of  CItU  Appeals  of  Tfexas.   Jan.  8^ 

1898.) 

Appeal  Bokds— Amount. 
Appeal  from  Henderson  county  court;  M.  H. 
GiU,  Judge. 

Action  by  M.  B.  Tarbrough  against  Mrs.  A. 
W.  Oollins  tn  justice  court  There  was  a  judg- 
ment for  defendant,  and  an  appeal  to  the  county 
court  was  dismissed,  and  plaintiff  appeals.  Re- 
versed. 

Faulk  &  Faulk,  for  appellant  Richardson, 
Watkins  &  MUler,  for  appellee. 

FINLET,  0.  J.  The  appeal  to  the  coanty 
court  from  the  Justice's  court  was  dismissed, 
for  the  reason  that  the  appeal  bond  was  given 
in  double  the  amount  of  the  judgment  not  in- 
clading  the  costs;  the  county  court  holding 
that  the  bond  should  have  l>eeQ  in  double  the 
amount  of  the  judgment  including  the  costs. 
In  Cok>rado  Co.  v,  Delaney,  54  Tex.  280,  our 
supreme  court  held  that  the  appeal  bond  need 
not  include  the  costs,  but  was  sufficient  if  given 
in  double  the  amount  of  the  judgment  The 
court  of  civil  appeals.  Second  district  held  in 
Bell  V.  Brown,  Xi  S.  W.  303,  that  the  appeal 
bond  must  be  given  in  double  the  amount  of  the 
udgment  including  the  costs,  refusing  to  fol- 
ow  the  Delaney  Case,  and  stating  that  it  shoold 
no  longer  be  regarded  as  anthorfty.  The  court 
of  appeals  had  formerly  also  denied  the  correct- 
ness of  the  holding  In  the  Delaney  Case.  Ow- 
ens V.  Levy,  1  White  &  W.  Civ.  Cas.  Ct  App. 
I  408.  The  Jurisdiction  of  the  court  of  ap- 
peals at  that  time  was  final  In  snch  cases,  and 
tliat  of  the  court  of  dvll  appeals  Is  now  final 
in  cases  generally  ap[>ealed  from  the  county 
court  To  avoid  the  embarrassment  and  evil 
results  of  conflicting  decisions  by  the  courts  of 
civil  appeals,  we  certified  the  question  to  the 
supreme  court  for  Its  decision  (42  S.  W.  105^, 
and  it  has  adhered  to  the  Delaney  Case.  In 
conformity  to  this  decision,  the  Judgment  of  the 
court  below  is  reversed,aad  tlw  cause  remanded. 
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ABANDONMENT. 

Ai  sromid  for  diToree,  wee  "DiToree." 

Of  action  hf  ffllng  amended  petition,  we  "PleRd- 

Of°Semifled  ^cmiM^  we  "Landlord  and  Ten- 
ant" 

Of  bomeafeud,  see  "Homeataad.** 

ABATEMENT  AND  REVIVAL 

Under  Rer.  St.  l8(Mi>  art.  3358a,  an  action 
founded  on  an  injnn'  occurring  before  the  enact- 
ment of  said  law  did  not  abate  by  the  death  of 
the  fninrad  person  af^  ita  enactment.— Citr  of 
Manhall  t.  l<cAllhrt«r  fFex.  Gtr.  App.)  lOilS. 

Ber.  St.  1896,  art  S353a.  providiiiff  that  ac- 
tiona  pending  for  personal  injnriea  ■hoold  snr- 
TiTe  to  the  n«rs  and  legal  representatiTea,  is 
not  retioactlTC  and  vnconBtitttlaonaL— Oitr  of 
SCwabaB  r.  UcAlUater  (Tex.  CHr.  App.)  1048. 

ABSTRACTS. 

Of  record  on  appeal  or  writ  (tf  error,  aee  "As^- 
poul  and  Ehror." 

ABUTTING  OWNERS. 

Asaeaamenta  for  expenees  of  public  improTe- 
menta,  aee  "Maoicipal  Corporatlona." 

ACCIDENT. 

Acddent  insnrance,  see  "InsaraBce.** 
At  croeaing,  see  "KatlroadB." 

ACCORD  AND  SATISFACTIOII. 

See  "CompositioDS  with  Creditors";  "Pay- 
men^';  '^Ideaie.'* 

ACCOUNT. 

Acconnting  between  mortgagor  and  mortgagee, 
see  "Mortgages." 

 partners,  see  "Partnership." 

Acconnting  by  assignee  for  benefit  of  creditors, 
see  "AaeignmentB  for  Benefit  of  Creditors." 

 by  executor  or  administrator,  see  "EIx ecu- 
tors  and  Administrators." 

 ■  by  gnardian  of  infant,  see  "Guardian  and 

Ward." 

ACCOUNT,  ACTION  ON. 

AffldaTlt  Teritylng  an  aceotmt  aned  on  eum- 
jned,  and  kdd  not  sufficient  to  warrant  Judgment 
by  detault.— Brin  t.  WashusetU  Shirt  Co.  (Tex. 
CiT.  App.)  296. 

ACTION. 

By  and  against  asrigneei.  lee'  "Aaslgnmoita  for 
Benefit  of  Creditors." 

By  broker  for  commission,  see  "Brokers." 

By  city  attorney  against  county  for  fees,  aee 
"District  and  Prosecuting  Attorneys.*' 

By  or  against  particular  classes  of  parties,  see 
"Banks  and  Banking";  "Carriers";  "Cor- 
porations"; "Rxecntora  and  Administrators"; 
^tiardian  and  Ward";  "ReceiTcra." 
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CWll  damages  for  lale  of  Uquora,  lee  'Intoxi- 
cating Uqnors." 

Counterclaim,  see  "Set-dt  and  GonDterdafan." 

Damages  for  conspiracy,  see  "Conspiracy." 

Distress  for  rent  aee  "Landlord  and  Tenant." 

For  breach  of  contract,  aee  ''Contiaeta";  "Ven- 
dw  and  Furdiaaer." 

For  causing  death,  see  "Death." 

For  delay  in  dellTering  measaga^  aee  "Td»- 
grapha  and  Telephonea." 

For  dower,  aee  "Dower." 

For  malidoos  proaecntion,  aee  "Blaliaonv 
Prosecntion." 

For  price  of  goods,  see  "Salea." 

—  of  land,  see  ''Vendor  and  Purchaser." 

Judgment  as  a  bar,  see  "Judgment." 

Jurtadlcdon  of  conrta,  aee  "Courts." 

Limitation  of,  aee  "Limitation  of  Actions." 

On  bond  of  tompike  company,  aee  'TTumplkea 
and  Tbll  Roads." 

On  Jndgmcnt  aee  "Judgment" 

On  promisaory  note,  see  "Bills  and  Notes." 

On  sheriff's  bond,  see  "Sheriffs  and  Constables." 

Particular  actions  and  proceedings,  aee  "At- 
tachment" ;  '  'Creditors*^  Suit" ;  "Diyorce" ; 
"Ejectment";  "Forcible  Entry  and  Detainer": 
"Garnishment";  "Injunction";  "Libel  and 
Slander":  "Mandamne";  "Partition";  "Re- 
tderin";  *Ti?reepaaa  to  Try  Title";  "Trover  and 
CouTerrion." 

 proceedings  in  actions,  see  "Continuance"; 

"Costs";  "Damages";  "Judgment";  "New 
Trial";  "Pleading";  "Process";  "Trial"; 
•'Vwiue." 

Parties  to,  see  'Tarties." 

Personsl  injuries,  see  "Carriers";  "Master  and 
Servant";  "Municipal  Corporations";  "Negli- 
gence"; "Railroads";  'Street  Railroads"; 
«Torta." 

Place  of  trial,  see  "Venue." 

Restraining  action  at  law,  see  "Injubction." 

Review  of  proceedings,  see  "Appeal  and  Error"; 
"Certiorari";  "Justices  of  the  Peace." 

To  charge  trust  estatea,  see  "Trusts." 

To  enforce  landlord'a  Uen,  aee  "Landlord  and 
Tenant." 

To  establish  boaodaries,  see  "Boundariea." 
To  foreclose  mortgage,  see  "Mortgages." 

  tax  lien,  see  "TnTntion." 

 vendor's  lien,  nee  "Vendor  and  Purchaser."" 

To  forfeit  bail  bond,  see  "Bail." 

To  restrain  levy  of  execution,  see  "Execution." 

Held  not  misjoinder  of  causes  of  action  to  plead 
Qiat  a  joint  interest  in  property  sold  under  cxc- 
cntion  was  exempt  as  to  one  plaintiff,  and  tliat 
the  balance  of  the  property  Dclonged  to  other 
joint  owners,  agaihst  whom  the  executor  £d  not 
Issue.— Hamilton  v.  Williams  (Ky.)  430. 

ADEMPTION. 

Of  legacy,  see  "WiUs." 

ADEQUATE  REMEDY  AT  LAW. 

See  "Injunction." 

ADJOINING  LANDOWNERS. 

See,  also,  "Fences." 

It  was  defendant's  doty,  if  necessary  to  go  be- 
neath the  foundation  of  a  party  wall  in  making 
t^ic  excavation  for  a  cellar  under  his  buIUUiUL 
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to  notify  the  adjuitiinx  landowner  of  hit  inten< 
tion  and  to  have  the  work  done  pruuptlj  and  1^ 
jrftlUful  penonB.— Krish  t.  Fonl  UCy.)  ^£17. 

ADMINISTRATION. 

Of  estate  aBBtsned  for  benefit  of  credrtors,  see 
"Aadgnments  for  Benefit  of  Cieditors." 

 of  decedent,  we  "Execntors  and  Adnlnia- 

traton." 

Of  truBt  property,  see  "TmstB." 

ADMISSIONS. 

At  erldene^  see  "Erldencek" 

ADULTERY. 

Evidence  Add  BufBcIent  to  SDstain  conTlctlon. 
—Stewart     State  (Tex.  Cr.  App.)  979. 

ADVERSE  POSSESSION. 

By  seven  years'  adverse  possession  under  a 
■I>ecial  eDtnr  title  to  the  extent  of  the  calls  is 
Mgiiired.--niilders  t.  Byim  (Teon.  Ch.  App.) 

Ocrapancy  under  tax  deed  hdd  aaflielent  to 
put  the  statute  in  operation.— Snllivan  v.  David- 

son  (Tenn.  Cb.  AiH>-) 

ETidence  keld  sufficient  to  supiwrt  the  finding 
of  continuous  occupation.— Spieer  t.  Henderson 
(Tei.  Civ.  App.)  2f. 

To  constitute  a  holding  sdverse  to  one  to  whom 
mineral  rights  are  i-eserved  in  land,  evidence  that 
a  person  uses  the  land  for  agricultural  punMses 
ifi  insufficient.— Murray  v.  Allard  (Tenn.  Sup.) 
365. 

Bridence  held  insufficient  to  Bhoir  seven  years' 
adverse  poasesBion.  —  Marray  v.  Allard  (Tenn. 
Sup.)  3S5. 

A  vendee  in  posaeBsion  under  a  deed  wbicli  re- 
serves a  vendmr's  lien  holda  in  anbordination  to 
tlie  title  of  the  vendsr  until  he  repudiates  the 
same.— Smith  v.  Pate  (Tex.  Civ.  App.)  312. 

Grantors' in  a  deed  imperfectly  describing  the 
land  conveyed  are  not  required  to  bring  suit  for 
land  that  the  deed  erroneously  purports  to  con- 
vey, until  the  grantees  aiaert  some  claim  there- 
to.—Pope  V.  Biggs  (Tex.  CSv.  App.)  306. 

Possession  of  that  part  of  the  land  which  is 
indisputably  covered  by  an  indefinite  deed  does 
not  draw  to  it  constructive  possession  of  that 
part  which  is  in  controversy,  where  for  years  the 
tirentees  asserted  no  claim  to  it.— Pope  v.  Biggs 
<Tex.  Civ.  App.)  SOC. 

Where  parties  in  poesessitui  sue  to  remove 
«loud  from  title,  and  are  defeated,  limitations 
-continue  to  run  ns  against  strangers  to  Ae  suit. 
—Miller  v.  Gist  (Tox.  Sup.)  ;>03. 

The  easement  in  a  milroad  right  of  way  out- 
ride the  tracks  cnunot  be  defeated  by  adverse 
possession. — Louisville  &  N.  It.  Co.  v.  French 
(Tenn.  Sup.)  771. 

It  was  error  to  give  an  instruction  anthorizintt 
a  recovery  by  proof  of  possession  filed  in  1855, 
u'lion  the  plaintiffs'  iiuii-stor,  uiidt-r  whom  they 
■claim,  had  in  that  year  deeded  all  bis  interest  to 
anowr,  and  there  was  nothing  to  show  a  reoon- 
reyance.— Chenault  v.  Quisenberry  (K7.)  717. 

AFFIDAVITS. 

For  attachment,  see  "Attachment." 
On  application  for  continuance,  see  "ContiDa- 
ance." 

To  support  motion  for  new  trial  in  criminal 
prosecutions,  see  ''Criminal  Law." 


AGENCY. 

Sec  '^Principal  and  Agent*' 

AGISTMENT. 

Agistera'  lieu,  we  "AnlmaU.** 

AGREEMENT. 

See  "Oontraeti." 

AIDER  BY  VERDICT. 

See  "Pleading.** 

ALCOHOLIC  LIQUOR& 

See  "Intoxicating  Uqumi." 


ALIMONY. 


See  "IMvorcft,** 


ALLOWANCE 

To  widow,  see  "Gxecuton  and  Admiolatraton." 

ALTERATION  OF  INSTRUMENTS. 

A  guaranty  of  a  cfnpMmtloD,  which  daariy  c»> 
atea  a  personal  liability  of  Its  algocn.  Is  not 

avoided  by  the  erasure  of  the  word  "Mg^,." 
placed  after  a  signer's  name.- Man  v.  LoUng 
Co-op.  Ass'n  (Tex.  Civ.  App.)  590. 

Evidence  Md  to  sustain  a  finding  that  an  al- 
teration in  a  note  was  sanctioned  by  the  mato. 
— Milbum  Hanufg  Co.  v.  Wayland  (Teno.  Ck. 
App.)  128. 

AMENDMENT. 

Of  motion  for  new  trial  in  criminal  immmlluiii. 

see  "Criminal  Law." 
Of  pleading,  see  "Pleading." 
Of  process,  see  'Troceaa," 
Of  statute,  see  "Statatea.** 

AMOUNT  IN  CONTROVERSY. 

"Courta";  "B*- 


Juriadictional  amount, 
moval  of  Canaao.** 


see 


ANCILLARY  ADMINISTRATION. 

See  "EMcntora  and  Adminiatrator*.*' 

ANIMALS. 

Carriage  of  live  stocic,  see  "Carrierm." 
Fence  laws,  see  "FtmceB";  "Railroads.** 
Injuries  from  oparatlon  of  railroads,  see  "Rall- 
roadg." 

It  was  error,  as  against  an  attaching  creat- 
or, to  adjudge  the  existence  of  an  agister's  Uea 
upon  stock  wfaicn  was  under  fnll  control  vf  lltc 

owner, — Keltman  v.  Chinn  (Ky.)  192. 

LawB  1893.  p.  25,  kdd  to  provide  a  panishnieot 
for  alteration  of  marks  of  hoga.  —  Barfield  t. 
State  (Tex.  Cr.  App.>  333. 

Under  Bev.  St  1895,  §S  &01S>  5022,  Md,  that 
one  who  bou8:ht  for  slaughter  cattle  that  bail 
been  brought  from  another  county  was  not  •>i- 
empt  from  tiie  lnQ>ection  fee  ^lescribed  liy  the 
former  aection,  even  though  the  cattle  were  nt- 
companied  by  the  certificate  of  Inflection  in  the 
other  county,  provided  by  the  latter  wettSoa.— 
Linilmrger  v.  Barker  (Tex.  Civ.  App.iai& 
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The  cattle  and  hide  inspectioa  acts  are  conttl- 
tntloiMl.— Ifimbnrfw  T.  Barker  (Xex.  (St.  Aot<> 
«16. 

Under  Rev.  St  1886.  art  50i3k.  an  order  of 
«he  liTe-stoek  lanltair  conuniuion  prohibiting 
the  moTement  of  cattle  uctobs  a  certain  line  from 
February  IDth  to  November  ISth  la  TOld.— Kob- 
*>raon  T.  State  (Tex.  Cr.  A^.)  989. 

Rer.  St  1886.  art  6048k.  pnridinK  that  the 
qoaraiitlne  Une  fixed  by  tihe  iHre-Btock  aanitary 
commisBioQ  must  conform  with  the  federal  line, 
has  Qothing  to  do  with  the  queation  of  the  time 
cattle  may  be  moved  within  the  state.~Rober- 
son  T.  State  (Tex.  Gr.  Aflp.)  968. 

ANSWER. 

See  "Pieadinfr- 

APPEAL  AND  ERROR. 

See,  also,  "Criminal  Law";  "Homicide";  "Jus- 
Hcea  of  the  Peace";  "New  Trial";  "Review." 

Appellate  Jnrisdlctioit  ot  porticalar  conrta,  aee 
"GoortB." 

An  application  to  the  supreme  court  for  a  writ 
of  error  to  review  a  judgment  of  the  court  of 
ciril  appeals  reversing  and  remanding  a  cause, 
does  not  oust  the  trial  court  of  jurisdiction  to 
proceed  with  the  case,  uoless  it  appears  that 
the  supreme  court  has  Jnrisdiction.  nnder  Rev. 
St.  18W.  art.  996,  to  grant  the  writ— Stone  v. 
Stone  (Tex.  CUt.  App.)  607. 

Under  Rev.  St.  1895,  art.  1042,  it  la  the  duty 
of  the  court  of  civil  appeals  to  enter  judgment 
In  accordance  with  the  answers  given  by  ue  su- 
preme court  to  a  e»tificate  of  diaaent  upon  be- 
ing notified  thereof.— Eustii  t.  City  of  Henrietta 
{Tez,  Snp.)  259. 

Where  two  parties  each  obtained  a  judgment 
fixing  a  lien  upon  defendant's  chattels,  he  miijr 
appeal  from  one  judgment  alone.— Oonstantine 
V.  Fresche  CTex.  Civ.  App.)  1045. 

Appenl  dismisfled  for  failure  to  mnlce  a  defeud- 
«Dt  below  a  party  to  the  appeal  bond,  reinstated. 
— Finley  v.  Jackson  (Tex.  Civ.  App.)  41. 

An  appellant  assigning  an  lostraction  as  error 
held  not  restricted  in  argument  to  reason  as- 
signed.— Davis  V.  Missouri,  K.  ft  T.  "Rf,  Co.  of 
Texas  (Tex.  CSv.  App.)  44. 

A  trustee  may  prosecute  an  appeal  from  a 
judgment  subjecting  the  tmst  estate  to  pay- 
ment of  debts.— Young's  Trustee  v.  Bullen  (Ry.) 


]>Mlaioiui  jrevtewable. 

Under  Rev.  St  1895,  art  1388,  an  appeal  lies 
to  the  court  of  civil  appeals  from  an  interlocu- 
tory order  appointing  a  receiver  in  a  suit  for 
divorce  and  partition.— Stone  v.  Stone  (Tex.  Civ. 
App.)  667. 

An  order  directing  a  specific  attachment  to  is- 
sue upon  execution  of  a  Dond  is  not  such  a  final 
order  as  la  araealable.— Brasheara  t.  Holcomb 
<Kt.>  226. 

An  cwder  directing  an  assignee  ftir  creditors  to 
rent  out  land  for  one  year  pending  an  appeal  by 
tlie  assignor,  with  supersedeas,  from  a  judgment 
coiifirmmg  a  sale  of  the  land  procured  by  the  as- 
signee, is  aniealable.— Van  Meter  v.  Parker  (Ky.) 
2U0. 

The  quashing  of  a  summons  and  the  return 
thereof  u  not  an  appealable  order.— Winn  T.  Cat^ 
ter  Dry-Goods  Co.  (Ky.)  436. 

Order  refusing  to  set  aside  an  order  granting 
a  new  trial  is  not  appealable.  —  CSiristman  v. 
Chess  (Ky.^  426. 

After  an  ordo-  granting  a  new  trial,  an  order 
refusing  to  enter  jadgment  on  the  verdict  la  not 
ApTiealable.— Ghristman  v,  CUiess  (KyO  426L 


Where  a  case  has  be^n  remanded  by  the 
court  of  civil  appeals,  the  supreme  court  has  no 
jurisdiction,  unless  the  application  for  a  writ 
of  error  shows  that  the  judgment  of  such  court 
settled  the  case.— Galveston,  H.  ft  8.  A.  By.  Co. 
V.  Masterson  (Tex.  Sup.)  875. 

A  judgment  in  a  contested  election  proceed- 
ing cannot  he  reviewed  by  writ  of  error.— Buck- 
ler V.  Tnrtwville  (Tex.  Civ.  App.)  810. 

Appeal  dismissed,  where  the  amount  in  con- 
troversy waa  out  $3.02.— Mackin  v.  WUaon  (Ky.) 
247. 

Presentation  amd  reaerrailom  of  grvmmim 
of  review. 

Where  no  provision  was  made  by  defendant  to 
require  plaintifF  to  elect  between  causes  of  ac- 
tion, the  objection  cannot  be  raised  on  appeal. — 
Hardigen's  Adm'rs  v.  Simklns  (Ky.)  410. 

Exceptions  to  the  recovery  of  land  upon  a  deed 
made  after  the  su't  la  brought  must  be  urged 
upon  the  trial,  or  thOT  will  not  be  considered  up- 
on appeal.— Pope  v.  Xuggs  (Tex.  Ov.  App.)  806. 

In  order  to  raise  an  objection  that  the  ver: 
diet  is  not  sapported  by  the  evidence,  there 
must  be  a  motion  for  new  trial  on  that  particu- 
lar ground.— Texas  Farm  ft  Land  Co.  t.  Story 
(Tex.  Civ.  App.)  983. 

An  objection,  on  motion  for  a  new  trial,  Uiat 
the  verdict  and  Judgment  are  oontrary  to  the 
evidence,  hdd  insnfflcient  on  which  to  base  as- 
signments of  error.— Texas  Farm  ft  Lknd  Co. 

V.  Story  (Tex.  Ov.  App.)  938. 

Only  such  objections  to  evidence  as  were  pre- 
sented l>elow  will  be  considered. — Wheeler  v. 
Tyler  S.  E.  Ry.  Oo.  (Tex.  Sup.)  876. 

Grounds  for  setting  aside  a  sale  under  cx-ku- 
titm  cannot  be  first  raised  on  appeal^Bean  r. 
Oity  of  Brownwood  (Tex.  C^v.  App.)  1086. 

Exceptions  to  rulmgs  adjndging  plaintiff  ta 
have  the  burden  of  proof  held  waived. — LouisvQle 
&  N.  R.  Co.  V.  Kirby  (Ky.)  441. 

Where  plaintiff  in  a  contested  election  case 
goes  to  trial  without  insisting  on  an  answer,  he 
will,  on  appeal,  be  heiu  to  have  w^ved  It— San- 
ders V.  Lacks  (AIo.)  663. 

Failure  to  make  op  the  Issue  as  to  whether  a 
writing  was  a  will,  ss  required  by  Rev.  St.  1888, 

888$  did  not  justi^  a  reversal  where  the  jury 
ound  on  the  taaue,  and  no  objeetiMi'waB  made. 
—Gordon  v.  Burris  (Mo.)  642. 

Where  a  Judgment  is  made  np  of  several  differ- 
ent items,  uiose  items  not  excepted  to  by  appel- 
laota  will  not  t>e  disturt>ed.— Tratv  v.  Fidelity 
Nat.  Bank  (Ky.)  470. 

That  a  certain  matter  was  not  embraced  in  a 
charge  hdd  not  error  where  no  instruction  was 
requested.— Pace  v.  American  Freehold  Lend  ft 
Mortgage  Co.  (To.  dr.  A^.)  86. 

Under  SayJes*  New  Civ.  St.  art  1331.  the  fail- 
ure to  submit  an  issue  Is  not  ground  for  rever- 
sal, where  the  complaining  party  did  not  re- 
quest the  court  to  submit  the  issue  at  the  trial, 
and  took  no  exception  to  the  charge  omitting  it 
— Phcenlx  Ins.  Co.  v.  Shearman  (Tex.  Civ.  App.) 
930. 

An  assignment  that  conclusions  of  fact  were 
insufficient  cannot  be  considered  where  there 
was  no  request  for  more  specific  conclusions.-^ 
Spencer  v.  James  CTex.  GiT.  A[9.)  666. 

An  exception  should  be  taken  to  an  ord« 
continuing  a  motion  for  new  trial. — ^Peoples  T. 
Terry  (Tex.  Civ.  App.)  846. 

Error  in  the  admission  of  testimony  will  not 
be  considered  on  appeal  where  no  exenition  was 
reserved.— Moffett-West  Drag  Co.  v.  Byrd  (In- 
dian Ter.)  864. 

Requisites  mmA  proooodlBCS  fw  tnaafor 
of  oanso. 

Under  Rev.  St  art  1388,  the  time  in  which 
ft  writ  of  error  may  be  sued  oat  begins  to  rnn 
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from  the  r«nditIoti  of  the  jodgment,  and  not 
from  the  order  OTermllng  s  motion  for  a  new 
trial.— Owper  t.  Jfoaknm  (Tex.  Bop.)  871. 

The  trial  court  cannot  grant  an  appeal  after 
the  term  during  which  the  judgment  was  ren- 
dered.—City  of  I^uisTUle  T.  Muidoon  (Ky.)  867. 

The  60  days  during  which,  by  rirtue  of  Oiv. 
Code,  I  6S8,  a  court  having  contiouout  session 
has  power  to  grant  an  appeal,  do  not  begin  to 
ran  nntil  the  order  or  motion  for  new  trial  is 
made.— City  of  Louisrille  v.  Muldoon  (Ky.)  S67. 

Where  plaintiff  died  after  Judgment  diamlBalng 
the  action,  and  before  an  appeal  had  been  tak- 
en, ber  representatires  had  two  years  in  which  to 
proaecate  an  appeal.— Cray  t.  Wilson  (Ky.)  186. 

Hie  date  of  flllng  a  Mil  of  ezceptiona,  or  the 
ezplmtlon  of  the  time  allowed  thercfw.  will  be 
considered  the  date  of  the  Judgment  appealed 
from  in  determining  appeltauf •  oillgenee. — Onn- 
ningham  r.  Roush  (Mo.)  161. 

Though  the  original  transcript  does  not  show 
that  an  appeal  was  prayed  for  or  granted,  the 
appeal  will  not  be  dismissed  on  rehearing,  where 
a  corrected  copy  of  the  record  shows  both  factt 
— Trapp  T.  Fidelity  Nat.  Bank  (Ky.)  470. 

On  appeal  by  an  interrener  In  an  action 
against  a  gamlahee.  the  bond  required  In  tot 
donUe  the  costs.— Wniiama  v.  Tavfhaa  flex. 
CIr.  App.)  8S0. 

&aMurd  mmd  hmmAIus  mot  Im  ra«ord. 

The  court  will  not  consider  a  qneatlon  not  pre- 
sented the  record.— Wilkinson  t.  Stanley 
(Teac.  CIt.  App.)  f)Oa 

Evidence  dehors  the  record  cannot  be  consider- 
ed by  the  appellate  court — GalTestoD,  H.  &  S. 
A.  Ry.  Co.  T.  McCray  (Tei.  Civ.  App.)  275. 

Where  evidence  offered  by  plaintiff  after  de- 
fendant's motion  for  jadgment  on  the  pleadings 
had  been  sustained  was  treated  by  the  parties 
in  argument  as  a  part  of  the  record,  held,  that  the 
supreme  conrt  would  also  thus  consider  it — Ja- 
cobs V.  Omaha  Life  Ass'n  (Mo.)  376. 

The  certificate  of  the  cleiit  to  a  transcript,  that 
the  foregoing  is  a  "copy  in  substance  of  the  rec- 
ord" in  a  certain  case,  is  not  a  compliance  with 
Civ.  Code.  9  7H7,  aubsec.  12.— Biashears  v.  Hol- 
comb  (Ky.)  226. 

A  certi&^ate  of  the  clerk  that  "the  foregoing  Is 
a  true  copy,  in  substance,"  of  the  records.  ScW 
insufficient. — Brashears  v.  Frazier  (Ky.)  244. 

Ortificate  of  derk  that  the  transcript  "con- 
tains, in  substance,  the  complete  anu  material 
parts  of  the  proceedings,"  Ma  Insufflcirot.- Bra- 
shears  V.  Frailer  (Ky.)  244. 

Under  Civ.  Code,  §  737,  subsec.  12,  a  certificate 
that  tho  transcript  is  a  co^  "in  substance"  of 
the  record  la  inaufflcient.— Brashears  v.  Venters 
^y.)  405. 

Where  the  absence  of  the  presiding  judge  from 
his  home  prevents  a  party  from  filing  his  state- 
ment of  facts  in  time,  a  motion  to  strike  it 
from  the  files  will  be  denied.— P.  J.  Willis  &  Bro. 
T.  Smith  (Tel.  Civ.  App.)  325. 

A  district  clerk  has  no  authority  to  file  a  state- 
ment of  facts  as  of  u  date  before  he  receives  it. 
—P.  J.  Willia  &  Bro.  t.  Smith  (Tex.  Civ.  App.) 
325. 

Where  the  statement  of  facts  in  the  action  ia 
not  made  a  part  of  a  motion  to  correct  the  judg- 
ment, it  need  not  be  included  in  the  transcript 
on  appeal  from  the  dedsion  on  the  motion.— 
Hedgecoxe  v.  Oonner  (Tex.  Civ.  App.)  322. 

In  an  action  to  restrain  a  sale  on  execution,  the 
finding  that  nialntiff  was  concluded  by  a  former 
jodgment  will  not  be  reversed  in  the  absence  of 
a  statement  of  facta.— Finlay  v.  Jackson  (Tex, 
Civ.  App.)  310. 

Failare  to  G)e  statement  of  facts  in  time  held 
not  to  be  excused.— Owen  t.  Clbolo  Creek  Mill 
&  Mining  Co.  (Tex.  Civ.  App.)  207. 


A  statement  of  facta  not  ^periy  dgaed  ud 
approved  cannot  be  conaldered.— Owen  t.  CHmIo 
Oieek  Min  ft  Mining  Co.  CTez.  CIt.  App.)  297. 

A  statement  of  facts  cannot  he  made  and 
filed  at  the  term  of  court  anbaeqnent  to  the 
trial.— Peoples  v.  Terry  (Tex.  dr.  App.)  816. 

Violation  of  rule  requiring  condenaation  of 
statement  of  tacts  is  not  cored  by  a  compliance 
with  the  rule  regnlrinf  materiu  tacta  to  be 
suted  in  brief.— CaaweU  T.  Hopeon  (Tex.  Civ. 
App.)  547. 

Statement  of  facts  violating  the  mle  rwinir- 
ing  the  statement  to  be  condensed  will  be  atri^'k- 
en  out — Caswell  v.  Hopson  (Tex.  Civ.  App.)  547. 

Appellee  Md  not  estopped  to  move  to  strike 
out  an  agreed  statement  of  facts  requiring  con- 
denaation.— Caswdl  v.  Hopson  ^ex.  Civ.  App.) 
647. 

The  appellate  court  cannot  ouuider  the 
grounds  of  a  motion  for  a  new  trial  when  the 

bills  of  exception  are  not  approved  by  tiie  trial 
Judge,  and  the  record  contains  no  statement  of 
facts,— Noble  v.  State  (Tex.  Cr.  App.)  978. 

Ovemillng  a  motion  for  a  new  trial  on  the 
ground  of  Interest  of  juror  cannot  be  reviewed 
where  there  la  no  hill  of  exceptions  raiatng  the 
question  or  any  referenre  to  it  in  the  etate- 
ment  of  facts.— Texas  Fann  &  land  Go.  T. 
Story  (Tex.  Ov.  App.)  908. 

An  assignment  of  error  baaed  on  the  refusal  of 

the  court  to  consider  a  will  aa  evidence  will  not 
be  eonridered,  where  the  bill  of  exceptions  or 
statement  of  facts  does  not  contain  a  copy  of  the 
wUl.— Mattfeld  v.  Huntington  CTex.  ^v.  App.> 
63. 

An  appeal  is  good,  though  no  bill  of  excefttiooa 
is  filed.— Cunningham  t.  Boush  (Mo.)  161. 

The  action  of  the  lower  conrt  in  refusing  to  al- 
low a  pleading  to  be  filed  cannot  be  reviewed 
nnlesH  tPere  is  en  order  of  court  making  the  re- 
jected pleading  a  part  of  the  record,  w  a  bill  of 
exceptions  Identifying  it  as  the  one  offered. — 
Bartram  t.  Burns  (Ky.)  6SQ. 

Where  bill  of  exceptions  does  not  diadoiK' 
answers  to  questions  objected  to,  the  error  will 
'  not  be  considered.— Herring  v.  Uason  (Tex.  Civ. 
App.)  797. 

Where  objections  are  sustained  to  a  question, 
the  bill  of  exceptions  muBt  show  what  the  an- 
swer would  have  been. — Lindsey  t.  Sio^etarr 
(Tex.  ay.  App.)  273. 

Where  bills  of  exception  are  filed  long  after 

the  adjournment  of  the  court  in  which  the  cauite 
was  tried,  assignmentb  of  error  based  tbereun 
cannot  be  sustained.— P.  J.  Willia  &  Bro.  v. 
Smith  (Tex.  Civ.  App.)  32S. 

Aasicamomt  errors. 

An  assignment  of  error  in  overruling  a  motion 
for  new  trial,  based  on  points  in  previona  assigo- 
ments,  ia  too  general.— Houston  ft  T.  C  K.  Co. 
V.  Galther  (Tex.  Civ.  App.)  260. 

Where  plnintiff's  claim  consisted  of  aeveral 
items,  and  the  judgment  was  for  less  than  thp 
total  amount,  an  assignment  that  the  damazi' 
sustained  did  not  eqnu  the  Judgment  is  too  gen- 
eral.—Southern  Pac  Co.  T.  Bedding  (T«z.  Civ. 
App.)  1061. 

An  assignment  of  error  that  **the  court  erTe>l 
In  its  charge  to  the  Jury  on  the  law  of  'be 
case"  is  too  general  to  be  considered  on  appoaL 
-De ware  v.  Wichita  Val.  MiU  &  Elevator  Co. 
(Tex.  Civ.  App.)  1047. 

Assignments  of  error  fteU  too  general.— Blain 
V.  Blain  (Tex.  Civ.  App.)  66;  Bryant  r.  Ga^ 
braith  (Tex.  Civ.  Am.)  833. 

Where  one  excepts  to  a  charge  to  Juadfy  which 
there  must  be  evidence  on  two  propositions,  and 
in  hia  assignment  of  error  he  qne^iona  the  ex- 
iatence  of  evidence  as  to  only  one  pnvosition. 
the  conrt  will  not  consider  whether  these  wa»> 
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eridence  npon  the  other  propotltiOD.--^«zu-  & 
P.  Ej.  Co.  V.  Bberhart  (Tex.  Snp.)  BIO. 

Ad  error  of  law  apparent  on  tiie  record  is 
fDndamental,  reqnlriiucconsideration  on  u»e«l 
-withont  aMignmait.— WUlard  t.  Onttman  (Tex. 
CiT.  AppO  9m,. 

Xriefa. 

An  anpeol  will  he  diBmiued  where  appellant 
fails  to  file  brief  20  4aj*  before  day  of  aabmls' 
aion.— Braahears  t,  ventera  (Ky.)  *05. 

Where  no  brlefa  are  filed,  only  fundamental  er- 
xom,  aa  ahown  by  the  record,  will  be  oonddered. 
— Unaworth  r.  Btrangihaii  (Tuc  OIt.  App.)  290. 

TTnder  ReT.  St.  1896.  art.  1417.  and  rale  102 
<20  S.  W.  xTiif.,  84  Tex.  722),  an  appeol  wIU  be 
'ditiniiaaed  when  appellant  haa  failed  to  file  hia 
brief  with  the  lower  court  ai  required.— Paria, 
M.  &  S.  P.  R.  Co.  T.  KilUngsworth  (Tto.  Cir. 
App.»  1046. 

3l«Tlew. 

The  anpreme  coart  will  detrrmine  a  certified 
flneation,  though  other  questions  mnat  be  deter- 
mined before  a  deciaion  on  the  question  certified 
hecomea  neceaaaiy.  —  State  t.  Oallai^ii  (Tex. 
Sap.)  12. 

BxcKrtionB  to  an  allowance  made  in  accord- 
ance with  a  ruling  of  the  conrt  on  a  former  ap- 
peal of  the  case  mnat  be  held  to  hare  been  ad- 
judicated by  the  former  decision,  where  no  new 
«Tidence  ia  Intitxtnced  on  the  anbject— Scudder 
T.  Amen  (Mo.)  «3». 

Where  a  certain  action  of  flie  court  waa  not 
reviewable  on  appeal  under  tbe  law  In  force 
when  the  action  waa  taken,  it  cannot  be  revlew- 
nlthon^,  by  a  change  in  the  law  before  the 
moiion  for  a  new  trial  was  acted  on,  anch  rnllnga 
■are  made  reviewable.— Owenabcso  &  N.  By.  Co. 
V.  Barclay's  Adm'r  (Ky.)  iTT. 

Where  the  conrt  admitted  evidence  aubject  to 
•objection,  and  there  waa  no  definite  ruling  ex- 
olndinK  it  made,  the  party  offering  it  cannot  ai- 
lege  ita  rejection  as  error.— Seiferer  v.  City  of 
St.  Louia  (Mo.)  16S. 

Record  AeM  to  i4iow  no  agreed  atatement  of 
facts,  nor  a  caae  where  the  evidence  was  Vholly 
•dociiraentary,  ao  that  the  supreme  court  could 
nplily  the  law  to  the  facts,  where  no  declarationa 
■of  law  were  given  or  refused  by  the  court. — SSei- 
ferer  v.  Gtj  of  St.  Louis  (Mo.)  168. 

On  motion  to  affirm,  the  court  will  not  conalder 
s  ground  not  stated  in  the  motion. — Cunningham 

T.  Kouah  (Mo.)  161. 

Abstract  questions  raised  by  the  briefs,  but 
not  arising  on  the  facta,  will  not  be  considered. — 
Spicer  v.  Henderaon  (Tex.  Civ.  App.)  27. 

On  appeal  from  a  judgment  in  trespass  to  try 
title  hy  two  of  the  detendanta,  one  of  whom  had 
notice  of  plaintifTa  rights,  and  the  other  proved 
no  valuable  consideration  paid,  hcid,  that  the 

r!8tion  of  innocent  purchaser  was  not  before 
aivellatc  court.— Miller  v.  Gist  (Tex.  Sup.) 

268. 

Where  the  case  is  tried  on  Its  merits,  excep- 
tions to  the  auttlciency  of  the  anawer  to  author- 
ize the  court  to  dissolve  a  temporary  injunction 
will  not  be  considered.— Jordan  v.  Chester  (Tex. 
Civ.  App.)  904. 

•-~>  Parties  entitled  to  aUec*  error. 

Where  a  caae  ia  dismissed  at  the  request  of  one 
of  the  parties,  such  party  cannot  complain,  on  ap- 
peal, of  the  act  of  the  court  in  dismissing  the 
«ase.— Brightman  r.  Fry  (Tex.  Civ.  App.)  60. 

An  appellant  cannot  complain  of  a  charge  giv- 
«n  at  hia  own  request.— International  &  Q.  N. 
U.  Co.  V.  Parish  (Tex.  Civ.  App.)  1066. 

A  special  charge  given  at  the  request  of  the  ap- 

g'llant  cannot  be  objected  to  by  him.— Pope  v. 
Igga  (Tex.  Civ.  Aw.)  806. 

A  d^nidant  Mt  not  to  have  a  right  to  com- 
plain that  no  Judgment  wa  reodered  agiUnst  a 


co^fendant.- Mexican  Ont.  Ry.  Co.  t.  Oood- 
man  (Tex.  Civ.  App.)  680. 

Warrantors  hrought  into  a  snlt  to  voodi  the 
title  of  thdr  vendee,  and  to  answer  to  htan  on 
their  warranty,  can  take  advantage  of  any  error 
injurious  to  their  vendee.— P.  J.  WUUb  &  Bro.  T. 

Smith  (Tex.  Civ.  App.)  32S. 

On  appeal  by  the  owner  of  a  note  from  He 
dismissal  of  a  garnishment  proceeding  which  was 
joined  with  ao  action  on  the  note,  the  judgment 
debtora  on  the  note  cannot,  by  filing  a  cross 
assignment,  bring  the  judgment  on  the  note  be- 
fore the  court  for  review.— First  Nat.  Bank  t. 
East  (Tex.  Civ.  App.)  S68. 

^—  Preanmptiona. 

Where  a  case  is  tried      the  court,  It  will  be 
presumed  that  the  judgment  was  based  on  Hxe 
competent  evidence  in  the  record.  —  Ward 
Armistead  ^ex.  Civ,  App.)  68. 

In  the  absence  of  conclusions  not  filed,  where 
the  case  is  tried  by  the  judge,  it  will  be  pre- 
sumed that  he  considered  the  competent  evidence 
mbmltted.— Ward  v.  Armistead  (Tfez.  Civ.  App.) 
68. 

A  court  in  rendering  a  judgment  la  presumed 
to  have  disposed  of  the  issues  presented  by  the 
glradlngB.--WoolIey  t.  SnlUvan  (Tex.  CiT.  App.) 

In  the  absence  of  a  bill  of  exceptions,  the  court 
will  presume  Uiat  a  peremptory  inatrnctlon  was 
properly  given.— Braabears  v.  Praaier  (Ky.)  244. 

The  record  being  Incomplete,  It  waa  presumed 
that  iaaue  had  been  properly  taken  on  a  plea  of 
n(1  verse  possession.— Comba  v.  Combe  (Ky.)  607. 

—  QmesttoBS  of  f  Mt,  verdlets,  mad  Rad- 
ius. 

Where  the  evidence  is  conflicting,  the  verdict 
will  not  be  disturbed. — Texas  &  P.  Hy.  Co.  V. 
Hall  (Tex.  Civ.  App.)  25;  McGnire  v.  West 
(Kj-.)  458;  Raley  v.  Abright  (Itex.  Oiv.  App.) 
5.38;  Texas  Brewing  Co.  t-  Walters  Ctr. 
App.)  548;  Ford  v.  Denton  (Tin.  Cnv.  AppJ 
068. 

The  verdict  of  a  jury  will  not  be  disturbed  on 
appeal  unless  palpably  and  flagrantly  wrong.— 
Greene  v.  Anderson  (Ky.)  196;  Smithem  v. 
Waddle  (Ky.)  453;  Richaidson  v.  Huff  (Ky.) 
454. 

Where  the  evidence,  though  conflicting,  fairly 

anpporta  the  verdict,  the  Judgment  will  not  be 
disturbed.— Alley  v.  Hopkins  (Ky.)  168. 

Where  the  question  ia  one  of  fact  for  the  jniy, 
their  verdict  will  not  be  di8tnrl)ed  on  appuL — 
Borchers  v.  Mead  (Tex.  Civ.  App.)  800. 

The  rule  that  a  judgment  will  not  be  lerersed 
aa  against  the  evidence,  unleaa  palpab^  and  flag- 
rantly so,  does  not  apply  to  equity  cases. — Ste- 
phens V.  Dickinson  (Ky.)  212:  Same  T.  RoblB- 
son,  Id.;  Same  v.  Joanbroek,  Id. 

A  finding  aa  to  damages  based  on  conflicting 
evidence  will  not  he  diaturbed.— Texas  Cent.  B. 
Co.  V.  Fisher  (Tex.  Civ.  App.)  684. 

Findings  of  fact  in  condemnation  caaea  Md 
not  subject  to  review  in  the  absence  of  error  in 
law  in  determining  the  same.— City  of  9t.  Jo- 
seph V.  Crowther  (Mo.)  786. 

A  reviewing  court  ia  not  bound  by  the  report 
of  a  master  where  such  report  is  indefinite.— 
Horne  v.  Greer  (Tenn.  Ch.  App.)  774. 

An  allowance  of  Kpenscs  and  attorney's  fees 
to  administratrix  will  not  be  disturbed  where 
there  is  no  showing  of  unfaimeas  in  the  allow- 
ance.—Scudder  V.  Ames  (Mo.)  tj;59. 

A  finding  by  court  of  chanceir  appeals  on  a 
question  of  fact  is  not  reviewable  by  the  so- 

freme  court. — Ellis  v.  Northwestern  Mttt  Life 
ns.  Co.  (Tenn.  bup.)  766. 

Findings  of  fact  by  a  chancdior,  snnwrtad  hr 
material  evldencb  mU  coneluaiTe.— Shaver  t. 
Southern  OU  Co.  (X«m.  Ch.  App.)  786. 
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A  finding  bj  a  rhnucellor  will  be  set  aside 
where  it  is  not  sustained  by  the  evidence.— Ma  r- 
coffoky  T.  Franks  (Ky.)  44(X 

—'  Kantlem  unror. 

AUowIng  an  onneceBsary  amendmeDt  during 
trial  la  harmless  error.— ijindsley  v.  Parka  (Tex. 
Ohr.  App.)  277. 

Dlscharfring  jurors  because  they  were  tnx- 
payeni  of  defendant  city  is  not  reversible  error 
unless  it  affirmatively  appears  that  the  city 
thereby  snffpred  an  injury.— City  of  Marshall  v. 
McAllister  (Tex.  Civ.  App.)  1(H3. 

A  rehearing  would  not  be  granted  because  of 
a  mistake  of  uie  supreme  court  militating  against 
contestant,  where  the  court  was  convinced  that 
the  opposite  party  was  entitled  to  the  judgment 
rendered. — Strong  v.  Jones  (Ky.)  704. 

When  there  is  testimony  that  all  the  engines 
on  a  line  were  equipped  wiui  spark  arresters,  held 
hamlew  error  to  exclude  evidence  to  prove  that 
the  ewrlne  in  question  was  so  jqaipped.— Oulf, 
0.  &  B.  F.  Ry.  Oo.  T.  Baogh  (I^x.  Oiv.  App.) 
M7. 

The  admission  of  a  deed  executed  by  one 
plaintifF  to  another  while  the  suit  was  pending 
Add  harmlen  error.  — La  Master  v.  Dickson 
(Tex.  CSv.  App.)  911. 

A  party  hdd  not  harmed  by  the  admiBsion  of 
a  deposition,  where  he  afterward  made  the  de- 
ponent his  own  witness. — La  Master  v.  Dickson 
(Tex.  Qv.  App.)  911. 

A  defendant  cannot  complain  of  the  admis- 
sion of  a  co-defendant's  ex  parte  deposition, 
where  it  was  limited  so  as  not  to  affect  defend- 
ant.—La  Master  v.  Dickson  (Tei.  Giv.  App.) 
911. 

In  an  action  to  recover  school  lands  on  a  cer- 
tificate, the  admission  of  a  former  rejected  appli- 
cation made  by  plaintiff  for  land,  only  part  of 
which  was  the  land  in  suit,  was  harmless  error. 
—Simon  v.  Steams  <Tex.  CSt.  App.)  60. 

The  introdoction  of  inadmisHible  testimony  of 
parties,  as  to  a  transaction  wilSi  a  decedent,  is  not 
reversible  error,  where  the  caso  Is  tried  to  the 
court,  and  there  Is  other  testimony  tending  to 
prove  the  same  facte. — Staley  t.  Hankla  (Tex. 
Civ.  App  )  20. 

If  exception  to  the  admission  of  testimony 
is  taken,  and  nothing  is  proven  on  its  admis- 
sion, the  party  excei}ting  cannot  complain. — 
Moffett-West  Drug  Co.  v.  Byrd  (Indian  Ter.) 
864. 

Refusal  to  admit  a  writing  kdd  immaterial 
where  the  wilting  was  proved  by  parol.— Wat- 
son T.  Winston  (Tex.  Ciy.  App.)  862. 

"Oie  rejection  of  evidence  admissible  to  show 
that  a  conveyance  was  not  fraudulent  as  to  one 
of  two  issues  held  not  error  where  the  court 
found  the  conveyance  wu  fraudnlent  on  both 
issnes.— Moore'v.  Temple  Grocer  Co.  (Tex.  CSv. 
App.)  843. 

'Beid  harmless  error,  in  an  action  to  set  aside 
Kale  of  ward's  land  for  $400,  to  exclnde  evidence 
that  it  was  worth  f600,  where  the  ward  re- 
ceived other  benefit  to  the  amount  of  $1,000. — 
Fitzwilliams  v.  Davie  (Tex.  Giv.  App.)  840. 

A  proper  instrdction  as  to  the  measure  of  dam- 
ages does  not  cure  an  error  in  admitting  evidence 
assuming  a  different  measnre  of  damages  to  be 
the  true  one.— Chesapeake  &  O.  Ry.  Co.  v.  Gross 
(Ky.)  203. 

Erroneous  admission  of  evidence  as  to  an  item 
of  damages  not  allowed  is  without  prejudice. 
—Herring  t.  Mason  (Tex.  O.Y.  App.)  797. 

Admission  of  certain  incompetent  evidence 
hdd  prejudiciaL- Fletcher  v.  Dolaney  (Indian 

Ter.)  955. 

The  admission  of  certain  testimony  In  an  ac- 
tion on  a  note  hdd  to  be  harmless  error.— Hall 
T.  Comett  (Ky.)  TOO. 


Erroneous  admission  of  evidence  to  impescb  a 
witness  hM  prejudicial.— Texas  Brewing  Co.  v. 
Dickey  (Tex.  Civ.  Avp.)  577. 

The  admission  of  inmroper  evidence  is  harmless 
where  the  facts  are  shown  by  proper  evidence. — 
Armstrong  v.  Ames  &  Frost  Co.  (Tex.  Gv.  App.) 

302. 

Where  it  is  evident  from  the  findings  in  a 
trial  to  the  coort  that  its  conclusion  was  bas«*d 
on  inadmissible  evidence,  the  judgment  wilt  be 
reversed.— Ricker  Nat.  Bank  v.  Brown  (Tei. 
Civ.  App.)  909. 

Refusal  to  present  an  issue  of  fact  in  an  in- 
struction will  not  avail  appellant,  when  tfa«* 
same,  if  presented,  would  have  been  in  favor  of 
appellant.— Galveston,  H.  &  S.  A.  Ry.  Go.  v. 
Parrish  (Tex.  Civ.  App.)  636. 

An  instrnction  that  the  railroad  compaoy 
must  prove  that  the  injured  employ^  knew  of 
the  existence  of  the  rule,  and  of  its  enforced 
observance,  is  an  immaterial  error,  when  it 
does  not  appear  that  the  Injury  resulted  from 
a  violation  of  the  rule  introduced  in  evidence. 
—Galveston,  H.  &  S.  A.  By.  Co.  t.  Gormley 
(Tex.  Sup.)  877. 

The  excess  in  a  judgment  attributable  to  an  «>- 
roneoUB  instruction  having  been  remitted,  the 
jud^ent  will  not  be  reversed  for  the  error  in 
the  instruction.— Greene  v.  Anderson  (Ky.)  195. 

Where  the  qne;  tion  was  whether  plaintiff  had 
any  right  to  recover  by  reascm  of  defendant']* 
representations,  an  erroneous  Instmction  thai 
defendants  must  have  honestly  believed  thai 
their  representations  were  true  hdd  aot  preju- 
dicial to  plaintiff.— Hawkins  v.  Wells  (Tpx. 
Civ.  App.)  816. 

It  was  harmless  error  to  ^ve  an  Instruction  au- 
thorizing a  verdict  for  plaintiff  in  excess  of  tlif 
amount  sued  for,  the  verdict  returned  being 
within  that  amount.— Hall  v.  (domett  (Ky.)  706. 

Where  the  jury  finds  that  plaintiff  in  wrong- 
ful attachment  was  not  entitled  to  recovn',  fail- 
ure to  instmct  va.  the  damages  is  hamleta  er- 
ror.—Abohosh  V.  Bndk  (Ky.)  425. 
• 

Deoialon. 

In  an  action  to  qniet  title,  where  the  evidence 
was  insufficient  to  sustain  judgment  for  plain- 
tiff, hdd,  the  cause  would  he  remanded  for  fur- 
ther proceedings.— Davidson  v.  Combs  (Ky.)  409. 

Although  the  judgment  surdiarging  a  settle- 
mont  confirmed  by  the  probate  court  is  not  soa- 
tained,  yet,  where  the  chancery  court  obtained 
jurisdiction,  and  it  would  be  bordensonie  to  re- 
mand the  parties  to  the  original  court,  final  de- 
cree will  be  entered  In  the  supmne  eonrt. — 
Haden  t.  Swepston  (Ark.)  383. 

Appellate  court  must  dispose  of  a  case  under 
the  law  in  force  when  its  decWon  is  rendered.— 
Phoenix  Ins.  Ca  v.  Shearman  ^twx.  <^r.  App.k 
930. 

No  authorities  being  cited  in  support  of  an  aa* 
signmeat  of  error,  and  no  error  appearing  opon 
examination  of  the  record,  petition,  and  judg- 
ment, the  judgment  will  be  affirmed. — Tnmer  v. 
City  of  Houston  (Tex.  Civ.  App.)  60. 

Idabllltlea  on  bonds* 

A  supersedeas  bond  executed  to  stay  pro- 
ceedings under  a  judgment,  the  right  to  appeal 
from  which  does  not  at  the  time  exist,  is  not 
binding  on  the  obligors.— City  of  Louisville  v. 
Muldoon  (Ky.)  867. 

Where  an  intervener  in  an  action  against  a 
garnishee  appeals,  and  files  the  bond  provided 
for  by  Rev.  St.  1895,  %  1670,  he  is  not  thereby 
made  liable  to  a  judgment  for  the  fond  in  the 
hands  of  the  garnishee.— WUllams  T.  VaUgban 
(Tex.  Oiv.  App.)  850. 

Sureties  in  a  bond  superseding  an  order  direct- 
ing an  assignee  for  creditors  to  rent  out  land  tor 
one  year  are  liable  on  the  dismiawl  irf  the  Bp- 
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pe^  for  the  rental  Tslae  of  ^kt  lud  tea  die  peri- 
od fixed  1)7  tlie  order,jipith  interest  from  llie  ex- 
^ntkm  of  tbe  TMr^vu  Ueter  t.  Parker  CK7.) 

APPLIANCES. 

LUbilltr  of  employer  for  detects,  sec  'Vaster 
and  Serrant.*^ 

APPLICATION. 

For  coDtniaance.  see  "ContinDance.'* 

Of  assets  of  partnership,  see  "PartnerBhip.** 

To  purchase  pabllc  land,  see  "Public  Lands.** 

APPOINTMENT. 

Of  MceiTen,  aee  *lIe<!elTer8." 
Of  adiool  treainrer,  see  "Schools  and  Sdiool 
DMcts.**. 

ARGUMENT  OF  COUNSEL 

See  •TWaL* 

ARREST. 

See.  also,  "Bail";  "False  Imprisonment'* 

City  ordinance  anthorizlnft  srrest  wtthont  a 
warrant,  of  dtiisens  deemed  sospicions  hdd  Tdd. — 
Joske  T.  Irrine  C^ex.  av.  App.)  278. 

ARSON. 

An  Indtctmentfor  arson  maj  charge  the  owner- 
ship of  the  bnildinjr  to  be  in  the  owner  of  tbe 
fee,  whm  dtfendant  was  in  poasession  of  the 
liQildins  when  it  was  bumed.-^utse8eil  t.  State 
iTez.  Ct.  App.)  1016. 

Evidence  that  witnesses  had  told  defendant 
ttiat  it  was  tlie  opinion  of  the  people  of  the  town 
that  he  had  bm-ned  the  house  had  inadmiasible. 
— Go^esell  t.  State  (Tei.  Cr.  App.)  1016. 

ASSAULT  AND  BATTERY. 

Asnnlt  with  intent  to  Ull,  see  ''Homicide." 

Kvidence  of  an  asfianlt  on  a  woman  by  an  able- 
bodied  man  Md  sufBcient  to  render  It  aggra- 
▼ated.~Tacker  t.  State  (Tex.  Or.  Am).)  106. 

Kvidrace  on  prosecution  of  teacher  for  assault 
on  jmpQ  heid  to  Justify  conTiction.— Howerton  t. 
State  (Tex.  Cr.  App.)  1018. 

A  sdiool  teadier  may  inflict  corporal  ponish- 
ment  <hi  a  pu[»l  to  enforce  a  oomidiance  with 
proper  instructions.— ^omason  t.  State  (Tex. 
Cr.  App.)  lOlS. 

An  assault  by  a  teacher  upon  a  pupil  Md  justi- 
ftshle.— Oliomason  r.  State  (Tex.  Gr.  Ai^)  1013. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  paUic  | 
ase,  see  "BbnineDt  Domain." 

Of  pxpenees  of  public  improrementSt  see  "Mu- 
nicipal Corporations." 

Of  tax,  see  '•Taxation." 

ASSETS. 

Harshalins,  see  "Marshaling  Assets  and  Se- 

enrittes." 
Of  partnership,  see  "Futnershlp." 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  "Assignments  for 

Itenefit  of  Creditors." 
Of  error,  see  "Appeal  and  Error";  "Criminal 

or  notes,  see  "Bills  and  Notes." 
Uf  policies,  see  "Insurance." 


An  order  of  the  fiscal  court  Is  assignable. — 
Combs  T.  Crawford  (Ky.)  477. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

Assignment  by  corporation,  set  "Corporations." 

The  assignee  of  an  insolvent  firm  takes  the 
pnverty  subject  to  equities  against  the  as- 
signors.—Byrne  T.  Ft.  Smith  Nat.  Bank  (In- 
dian Ter.)  0S7. 

An  assignee  contracting  for  the  benefit  of  the 
estate  hM  personally  boimd,  unless  he  stipu- 
lates to  the  contrary.  —  Gibson  v.  Gray  (Tex. 
Civ.  App.)  922. 

An  agent  employed  by  the  assignee  to  sell 
property  of  the  estate  held  entitled  to  sn  order 
that  his  judgment  against  the  estate  for  com- 
mission  be  paid  out  of  the  estate.— Gibson  t. 
Gray  (Tex.  Civ.  App.)  022. 

The  allowance  of  separate  fees  to  attorneys 
employed  by  the  assignee  was  not  the  taxation 
of  more  than  tme  fee  in  the  case,  where  one  of 
the  attom^s  employed  by  the  assignee  died  and 
another  attorney  was  substituted  tn  his  place.— 
liouisville  Banking  Oo.  v.  Etheridge  Maunfg 
Co.  (Ky.)  169;  Riley  Merchants'  Nat.  Bank, 
Id.;  Brown  v.  Riley,  Id. 

Although  an  assignment  executed  by  a  cor- 
poration is  declared  fraudulent,  the  assignee  is 
entitled  to  compensation  for  his  acrviccs  ren- 
dered prior  to  the  institution  of  suits  attacking 
the  assignment,  and  also  to  an  allowance  of 
counsel  fees. — Loulsrllle  Banking  Go.  Ether- 
idge  Manufg  Co.  (Ky.)  160;  Kiley  v.  Mw- 
chanta'  Nat  Bank,  Id.;  Brown  t.  Riley,  Id. 

In  action  to  hold  assignee  liable  for  breach  of 
trust,  it  was  proper  to  exclude  the  record  of  ti 
suit  by  the  debtor  and  his  wife  against  the 
trustee,  to  which  plaintiff  was  not  a  party.— 
Milbum  Manufg  Co.  t.  Wayland  (Tenn.  Cb. 
App.)  129. 

Au  assignee  failed  in  his  duty  where  he  made 
no  report,  misapplied  the  asAetK.  and  unrenson- 
ably  failed  to  pay  complainanfs  debt. — Milburn 
Manufg  Co.  ▼.  Wayland  (Tenn.  Oh.  App.)  129. 

Propriety  of  payment  by  assignee  of  taxes  and 
insurance  premiums  determined.- Faulkner  t. 
Msrion  Nat.  Bank  (Ky.)  249. 

In  action  by  creditor,  under  the  act  of  1856,  to 
have  transfers  by  insolvent  adjudged  assignment 
for  benefit  of  creditors,  a  creditor  not  a  party 
plaintiff  may  come  in  as  defendant  by  petition.— 
Oliver  V.  Sutton  (Ky.)  475. 

All  transferees  of  insolvent  det>tor*B  property 
may  be  joined  as  parties  defendant  in  action  to 
have  the  transfers  adjudged  assignments  for  ben- 
efit of  creditors. — Oliver  v.  Sutton  (Ky.)  476. 

The  right  of  plaintiff  to  sue  as  trustee  for  cred- 
itors cannot  t>e  called  in  question  by  defradaut 
on  the  ground  that  the  order  appointing  him  was 
fraudulently  procured.— Turner  v.  New  Farm- 
era'  Bank's  Trustee  (Ky.)  721. 

The  fact  that  a  creditor  has  person&l  security 
for  his  debt  does  not  prevent  nim  from  main- 
taining an  action  to  have  a  preference  declared 
to  operate  as  an  assignment.— Borches  v.  Wil- 
liams (Ky.)  683. 

A  failure  to  accept  under  a  deed  of  trust  to 
goods  will  not  impair  a  lien  on  said  goods  for 
rent.— Missouri  Glaas  Co.  t,  Manb  (Tex.  Civ. 

App.)  546. 

A  jndgmrat  directing  the  refunding  to  an  as- 
signee of  certain  money  derived  from  a  sale  of 
his  house  and  lot  Md  not  preindidal  to  creditor. 
—Armstrong  t.  Wagner's  Ex'x  (Ky.)  478. 

B*q«laltes  ud  vaUdltr. 

A  chattel  mortgage  and  an  unrecorded  con- 
temporaneous agreement,  whereby  the  mort- 
gagee took  poBscssiou  and  had  the  right  of  en- 
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tlr«  disposition  of  the  property,  held  an  aadgn- 
ment  ot  tbe  propertr.  ana  frsndalent  becaose 
not  acconmnied  br  bond  or  inveDtorj. — Har- 

Sdine-McKIttrlck  iD^-Gooda  Cb.  r.  Bradley 
.  idianl^.)M7. 

Where  a  chattd  mortgage  and  a  coatempora- 
neona  agreement  together  coufltituted  an  as- 
signment, the  fact  that  the  assignment  is  void 
in  part  will  make  H  Toid  aa  a  whole.— Barga- 
dtawMcKittrick  D^<Gooda  Oow  t.  Bradler  (In- 
diaa  Ter.)  047. 

As^gnment  to  a  trustee  of  a  apeclflc  fund  to 
p8j  a  partionlar  debt  ktid  not  anch  an  asrign- 
recoided.— Bottims  t.  McPerrao  (Ky.)  236. 

The  fact  that  a  Arm,  before  making  an  a»- 
signment  for  creditors,  turned  over  to  one  of 
the  partnera  certain  judnaenta  and  accoonta  In 
payment  of  a  loan  made  by  him  to  tbe  firm,  and 
marked  tbe  accounts  on  the  books  as  settled, 
does  not  show  fraud  in  th*  as^gnment.— Ste- 
phens T.  Dickinson  (Ky.)  212:  Same  T.  Robin- 
son, Id.;  Same  t.  Joanbrock,  Id. 

He  failnre  of  debtors,  before  ma^ng  an  as- 
signment for  creditors,  to  keep  a  cash  book,  la 
not  evidence  of  fraudalent  intent.— Stephens  t. 
Dickinson  (Ky.)  212;  Same  r.  Robinson,  Id.; 
Same  t.  Joanbrock,  Id. 

An  assignment  haTlng  been  openly  made,  and 
emrytbing  then  nndispoBed  of  turned  orer  to 
the  amignee,  acts  of  the  debtors  prior  to  the  s»- 
signments,  constituting  grounds  for  an  attach- 
ment, do  not  authorise  toe  court  to  set  aside  the 
afMtifcnment — Stephens  t.  Dickinson  (Ky.t  212; 
Same  t.  Robinson,  Id.;  Ssme  t.  Joanbrock,  Id. 

A  mortgage  ezeonted  in  contemplation  of  insol- 
vency hHd  to  operate  as  a  general  assignment  for 
fn^ditors.  under  Act  1856.- Walker  T.  Davis 

(Ky.)  40a 

Where  an  Insol^-ent  debtor  executes  a  mortgage 
Id  secure  a  pre-ezistiog  indebtedueni,  the  pre- 
Humption  is  tnat  it  was  designed  to  be  preferen- 
tiul.-Walker  t.  Davis  (Ky.)  400. 

Aaslgiiment  construed,  and  Md  vtrid,  as  an  nn- 
reiisonaUe  delay  of  creditors  entitled  to  surplus. 
-  Sanger  r.  Burke  (Tex.  Civ.  App.)  1070. 

A  statutory  assignment,  if  executed  and  de- 
livered before  the  levy  of  an  attachment,  passes 
title  to  tbe  iiHHigne«.~Cali>dier  t.  Mathiaa  (Tex. 
fiv.  App.)  2tK>. 

An  instruction  that  title  of  assignee  vests  ^m 
tbe  execution  of  the  assignment  hrU  erroneous, 
lis  the  statute  uses  the  words  "execution  and  de- 
livery."—Calisher  T.  Hathias  (Tex.  Civ.  App.) 

Where  there  was  no  delivery  to  a  trustee  for 
creditor*,  the  preferred  creditors  had  no  interest 
in  tbe  gooda,  as  against  an  nnpreferred  attaching 
creditor.— Bolto  t.  Eiigeifce  (^x.  Gi?.  A».)  47. 

ASSOCIATIONS. 

See  "Building  and  Loan  Associationa." 

ASSUMPTION. 

Of  risk  by  employ^,  see  "Master  and  Servant.** 

ATTACHMENT. 

That  tbe  affidavit  is  for  a  less  snm  thnn  that 
claimed  in  the  petition  ilops  not  iiivnlidate  the 
writ.— AultninD,  JlilliT  &  Co.  v.  Smyth  (Tex. 
Civ.  App.)  032. 

A  bond  need  not  state  in  the  caption  tbe  coun- 
ty where  executed.— Aultnian,  Miller  &  Co.  t. 
Smyth  (Tex.  Civ.  App.)  ti32. 

T'ndiT  Rev.  St.  1889,  §  570.  the  court  cannot 
(It'lcniiini.',  as  betwe^'n  conflicting  attachments, 
<'<nilntvor»i(H  thai  in;iy  nriw  bt!twi>en  tlie  differ- 
eut  attai.-lim«Dt  pliiiiititlD  ri'H|>i>ctiiig  the  same 


unnierty.— gteifcenson  t.  Parker  Statimix  Ok 

(Mo.)  880. 

Hie  faOnre  of  a  sheriff,  also  tb»  cinimant  u 
truste^  to  file  claimant*s  bond  ia  tbe  proper 
court,  hetd  an  abandonment  ot  tbe  sttta. — Dewan 
V.  Wichita  VaL  Mm  ft  Elevator  Oo.  n>ex.  Civ. 
App.)  1047. 

Refusal  to  allow  defendant  to  renew  motion  ta 
dlsdiarge  ieM  within  the  discretion  of  tbe  oooit. 
— HooUer  r.  Howland  (Ky  J  486w 

A  Judgment  dismiadag  aa  attadunent,  and  ad- 
Jndpnv  that  tike  aupposed  interest  ai  deftndant 
in  •  oert^  company,  upon  wUcb  the  attadi- 
ment  waa  levied,  did  not  exist,  vrill  not  be  di<i~ 
turbed  on  appeal,  tbe  evidence  fnUy  nutainins 
the  Judgment— Fmnm  t.  Ramaey  (Ky.)  219. 

Pledgee  of  atoek  to  aecnre  debt  keU  entitled 
to  protection  as  againat  an  attadunent,  tluMteh 
transfer  of  the  stock  Is  not  abowa  tm  tne  books. 
— TomUer  t.  Palestine  lee  Go.  (Tek.  dr.  App  i 

896. 

Where  the  order  faOs  to  state  the  amooat  oi 
tbe  debt  sought  to  be  secured,  tbe  aaraont  may. 
after  the  execution  of  tbe  order,  be  hiarrr  1 
none  pro  tunc,  so  aa  to  give  prioiitT  vnr  iniet- 
vening  attaching  creditora.--LoaisviUe  Banking 
Co.  V.  Btheridge  ManoTg  Co.  (Ky.)  169;  Rii-j 
V.  Merchants'  NaL  Bank,  Id.;  Brown  t.  Kiie;. 


Hntwe  wad 

A  fmudulent  aasicnment  hr  an  InsolTeBt  cm^ 
Deration  for  tiie  benefit  of  creditora  is  ndi  n 

fraudulent  disposition  of  its  propertr  as  wiU 
entitle  a  creditor  to  an  attadunent:— ^Liomsvilk' 
Banking  Co.  v.  Btboridge  MaaaTg  Oou  (Ky.i 
160:  RlW  T.  Merdiants'^at.  Bank,  Xd.;  Brown 
V.  &ley.  Id. 

Creditors  may  attadi  goods  of  their  debtor  ia 
the  hands  of  those  who  nave  conspired  with  hisi 
to  concenl  goods.— Adams  v.  Paletx  (Tenn.  Ob. 
App.)  133. 

Attachment  cannot  issue  on  a  continent  de- 
mand.—Aultman,  MiUer  ft  Oo.  ▼.  SmjUi  flex. 
Civ.  App.)  932. 

A  prayer  for  attorney's  fees.  wUdi  petition 
shows  will  not  be  Included  in  tlie  snlt,  uU  not 
to  destroy  the  right  to  attach  for  so  mudi  of 
the  debt  as  was  properly  included. — AnhmsD. 
MUlor  ft  Cow  V.  Smyth  (Tex.  dr.  A99.)  962. 

Itcrvr  Hen. 

Ijery  of  attachment  by  a  sheriff  on  nroperty 
ia  his  possesshm  as  trustee  is  not  Tioid.-3>ewaR 
T.  Wichita  VaL  Mill  ft  Elevator  Go.  (Tex.  Or. 

App.)  1017. 

An  attadiment  levy  cannot  be  collatenlly  at- 
tacked unless  it  is  void. — ^Deware  v.  Wichits 
VaL  MUl  ft  Elevator  Ca  (Tex.  Ot.  Apfk)  lo4T. 

A  levT  was  presumed  to  be  knl,  tnula-  tbe 
facta.— Deware  t.  Wichita  YaL  lull  ft  Elevator 
Co.  (T«c  dr.  App.)  1047. 

Under  Otr.  Code,  (  207,  no  lien  attacbes  to  a 
fand  in  court  hy  uaving  a  copy  'of  attochmect 
with  the  master  eommisakmer  holding  tbe  fuod 
subject  to  the  order  of  tbe  court.— Bottoos  t.  Mc- 
Ferran  <Ky.)  236. 

Under  Civ.  Code,  }  212,  the  lien  of  attacbmer*: 
comirfeted  by  levy  held  to  relate  back  to  the  tita^ 
when  the  writ  was  given  to  the  offlc«,  and  en- 
titled to  priority  over  an  intervening  asrignment 
for  benefit  of  creditors.  —  Sxchauge  Bank  of 
Kentucky  v.  OUlispie's  Assignee  (J^.)  401. 

IiUbllltiea  OB  bonds. 

Action  cannot  l>e  maintained  on  bond  to  re- 
store money  secured  by  judgment,  under  attach- 
mMt,  until  sucb  jndraent  has  been  aet  aride.— 
Daisy  T.  Houlihan  <Ky.)  4fi7. 

Bond  by  defendant  in  attainment  to  satisfy  tiie 
judgment  "on  the  proceedings  of  the  attaehment 
in  this  case"  hHa  not  to  allow  lecorery  until 
judgment  adverse  to  defendant  on  Hw  atacb- 
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meot  brandi  of  ttie  cue^Brubeui  t,  Webb 
■CKy.)  417. 

niat  a  boad  Is  not  for  double  the  amount 
-claimed  hdd  not  to  Invalidate  it,  where  a  por- 
tion ot  the  amount  claimed  was  not  parable, 
and  the  bond  was  double  the  real  debL— Anlt- 
man,  Miller  &  Co.  t.  Smyth  (Tn.  Clr.  A^.) 
-933. 

"Wrorngtwl  attaokaaemt. 

Where  no  actaal  damages  have  resulted  from 
■a  wrongful  attachment,  plaintiff  is  liable  for 
uominal  damues^BMrves  v.  John  (leDn.  Oh. 
App.)  134;  Cariwtt  T.  J<dm,  Id.;  Hartbi  t. 

Cate,  Id. 

On  wrongful  attachment,  attaching  plaintiff  Is 
nut  bound  bj  the  Talne  reached  by  the  aheriff 
in  hii  iDTtrfce.— Beeres  t.  John  (Teaa.  Ch.  App.) 
134:  Carhart  w.  John.  Id.;  Martin  t.  Cate,  Id. 

Measure  of  actual  damages  on  wrongful  at- 
tachment determined.— Beeves  v.  John  (Tenn. 
(.'h.  App.)  134;  Carhart  r.  John,  Id.;  Martin  v. 
-Cate^  Id. 

In  action  for  wrongful  attachment,  plaintiff 
'Cannot  recover  the  expenae  of  defending  the  suit, 
without  proof  of  malice  and  want  of  iwobable 
■came.— Abohoah  t.  Buck  (Ky.)  42S. 

In  an  action  for  wrongful  attachment,  the  bur- 
den 1b  on  plaintiff  to  riiow  that  the  attachment 
was  wrongful.— Armatrcmg  T.  Ames  &  Frost  Co. 
{Tex.  Civ.  App.)  302. 

Certain  evidence  In  an  action  for  wrongful  at- 
tachment as  to  value  of  the  property  Ada  admla- 
sible.— AraoBtroDg  t.  Ames  &  Frost  Co.  (Tex. 
■Civ.  App.)  802. 

An  Instruction  in  an  action  for  wrongful  at- 
liichment  hM  proper. — Armstrong  v.  Ames  & 
Froat  Co.  (Tex.  Civ.  App.)  302. 

ATTORNEY  AND  CLIENT. 

Arguments  and  conduct  of  conaael  at  trial  In 
criminal  pcoaeeotioiiB.  see  "Criminal  Law." 

Attorneys  as  public  officers,  see  *'IMstrict  and 
Prosecuting  Attomeya" 

On  a  sale  of  land  to  satisfy  lien  securing  note, 
Tiirht  of  attorney  for  collection  to  become  pur- 
chaser determined.— Clark  v.  Robatson  (Ky.) 

£45. 

Id  an  action  to  recover  for  services  rendered 
"by  plaintiff  as  attorney  in  assisting  defendant 
as  attorney  in  the  prosecution  of  an  action,  the 
particular  Instruction  kM  not  to  be  prejudicial 
■to  defendant— Ducker  v.  Nelson  (Kyi)  210. 

Agreement  of  attorneys  as  to  terms  of  settle- 
ment hdd  bindlDg  on  the  parties.— Ward  v.  Wil- 
son CTex.  Civ.  App.)  833. 

Attorneys  retained  to  conduct  litigation  held 
nm  affected  ns  to  right  to  compcnaatiou  be- 
cause their  client  had  consolted  otber  attorneys. 
—Pate  T.  Maples  (Tenu.  Ch.  App.)  740. 

An  attorney  employed  "to  bring  suit  or  set- 

tie  1^  suit  or  compromise  a  claim  for  damans" 
lias  no  authority  to  make  a  compromise  without 
the  approval  of  the  client.— Brown  v.  Bunger 
'(Ky.)Yl4. 

AUTHENTICATION. 

•Of  records  on  anieal,  see  "Appeal  and  Bnor." 

AUTHORITY, 

Of  agent,  see  "Principal  and  Ajteut." 
Of  attorney,  see  "Attorney  and  Client** 

BAGGAGE. 

•Of  passenger,  see  "Carriers.'* 


BAIL. 

Taking  and  appiwing  a  reoognlaance  by  the 
sheriff  Md  a  soffldent  eomiriiance  with  Bev.  St 
1880,  i  4120.-State  v.  Anstln  <Mo.)  165. 

Sufficiency  of  record  of  forfeiture  to  entitle 
state  to  scire  f&das  to  enforce  the  same  deter- 
mined.—State  V.  Anstin  (Mo.)  166. 

A  recogniMDCe  to  answer  to  another  indict- 
ment after  the  first  indictmeDt  had  been  held  bad 
on  appeal  held  not  invalid  because  a  new  indict- 
uioit  was  not  returned.— State  v.  Austin  (Mo.) 
185. 

A  recognizance  by  a  sheriff  wtille  holding  a 
prisoner  under  a  Judgment  reversing  conviction 
hdd  Buffident.— State  v.  Anstin  (Ho.)  165. 

CTode  Cr.  Proc.  1896,  art.  498,  providing  that 
when  a  defendant  who  has  been  arrested  has 
previously  given  bail,  his  sureties  shall  be  re- 
leaacd  by  such  arrest  does  not  apply  where  the 
second  arrest  is  under  a  second  indictment, 
though  such  Indictment  be  based  on  the  same 
transaction  as  the  first— Foster  v.  State  (Tex. 
Cr.  App.)  80. 

A  recognisance  on  conviction  of  libel  held  to 
snflktently  describe  the  offense.— Jones  t.  State 

(Tex.  Cr,  App.)  78. 

In  a  forfeiture  of  a  bail  bond  under  Mansf. 
Dig.  H  2064,  206».  the  bail  bond  itself  U  the 
basis  of  the  action.— Zufall  v.  United  States 
(Indian  Ter.)  760. 

In  a  forfeiture  of  a  bail  bond,  the  summons 
issued  under  Mansf.  Dig.  i  2068,  is  not  to  be  a 
writ  ot  scire  facias.— ZnfllU  v.  United  States 

(Indian  Ter.)  760. 

A  boil  bond  and  order  of  forfeiture  hdd  to 
state  n  good  cause  of  action,  undn  Mansf.  Dig. 
i  SiXSa,  par.  3,  and  sections  2064  and  206a— 
Zufall  V.  United  States  Indian  Ter.)  760. 

A  recognizance  Is  insafficlent  which  does  not 
recite  the  offense  with  which  defendant  was 
charged,  but  <mly  that  of  which  be  was  oonvict- 
ed.-^illlams  v.  State  (T^  Cr.  App.)  906. 

BAILIFFS. 

Compensation  of  court  bailiff,  see  **0)urta." 

BAILMENT. 

See  "Carriers";    "Innkeepers";  ■'Warehouse- 
men." 

BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Creditors.** 

BANKS  AND  BANKING. 

That  oncers  of  a  bank  knew  her  htisband  to 
be  a  man  of  dissolute  habits  would  not  make 
the  bank  liable  for  checks  drawn  him 
against  his  wife's  money  deposited  in  her  name. 
—Coleman  t.  First  Nat.  Bank  (Tex.  Cir.  App.) 
988. 

Tie  indorser  of  a  note  discounted  by  a  bank 
held  indebted,  within  the  charter  provision  giving 
banks  a  Hen  on  the  stock  for  stockholders  In- 
debtedness, though  no  steps  had  been  taken 
against  maker.— Bank  of  Kentucky  v.  Bonnie 
(Ky.)  407. 

Holder  of  bank  stock  as  cdlateral  security  Md 
to  have  a  prior  lien  as  against  bank's  charter  lien 
against  the  stock  for  notes  snbeeque'Dtly  dis- 
counted by  it— Bank  of  Kentucky  v.  Bonnie 
(Ky.)  407. 

An  unaccepted  check  will  not  support  an  ac- 
tion by  the  bolder  against  the  bank  on  which 
it  is  drawn.— House  v.  Koontxe  (Tez.  Oiv.  App.) 
561. 
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BAR. 

Br  Umltetkm*  m*  **T>m 
Of  acdon  IvliidsiDent, 
Of  dowor.  Me  "Dower.' 


Br  limltetloBt  M*  '*Iifflitatloa  of  Actions.* 
■ee  "Jadgment." 


BATTERY. 

See  "Assault  and  Battery." 

BENEFICIAL  ASSOCIATIONS. 

Mntoal  benefit  hunnnce  aModntioni,  net  "In- 
■tttance.** 

BEQUESTS. 

See'TTilte." 

BETTING. 

See  "Gaming." 

BILL  OF  EXCEPTIONS. 

See  "BxoeptioDs,  Bill  of." 

BILL  OF  EXCHANGE. 

See  "Bill*  and  Notes." 

BILL  OF  LADING. 

See  "Oarrten.*' 

BILLS  AND  NOTES. 

Liability  of  mretiea,  see  "Principal  and  Surety." 

In  a  suit  on  a  note  indorsed  in  blanlc,  the  bar- 
ilen  ia  on  defendant  to  allege  and  proTe  lack  of 
bona  fides.— Ricker  Mat.  Bank  Brown  (Tex. 
Civ.  App.)  809. 

Allegations  in  answer  hdd  sufficient  to  let  in 

Broof  of  failure  of  consideration. — Ricker  Xat. 
lank  T.  Brown  (Tei.  OiT.  App.)  909. 

Tbe  plaintiff  bavlng,  as  attorney  for  the  maker 
of  the  Mil  sued  on,  made  a  compromise  and  set- 
tlement with  the  payees,  and  upon  payment  of 
the  sum  agreed  taken  an  indorsement  of  the  bill 
to  himself,  he  can  recover  of  the  accommodation 
acceptors  only  the  amount  paid  by  him  for  the 
bill.— Greer  v.  Bently  (Ky.)  219. 

Hie  Indorsee  of  a  bill  of  exchange  Is  bound  by 
an  agreement  of  wbidi  he  had  notice  that  the  ac- 
ceptors  ere  not  to  pay  nntil  the  maker  shall  col- 
lect a  certain  claim.— <xreer  v.  Beotly  (Ky.)  219. 

Where  tbe  consideration  for  a  note  wiu  a  con- 
tract by  the  payee  that  a  third  person,  then  In- 
debted to  the  payee,  wonid  perform  a  certain 
contract  with  me  payor,  and  said  third  person 
failed  to  perform  t&e  contract  the  conrideiation 
for  the  note  failed.— Gale  v.  Harp  (Ark.)  144. 

One  sned  on  a  note  on  proof  of  overpayment 
can  recover  the  balance.— James  t.  Daniels  (Tex. 
Civ.  App.)  36. 

A  note  given  for  a  part  of  the  purchase  price  of 
land  hcid  to  have  been  given  for  a  valid  consid- 
eration.—Davia  V.  Weathered  (Tex.  OiT.  App*) 
21. 

In  an  action  against  drawee  and  accommoda- 
tion drawer  and  indorscr  of  bill  of  ezdiange,  in- 
stractions  as  to  effect  of  misapplication  of  such 
bill  construed.- Walden  t.  Citiaentf'  Sav.  Bank 
(Ky.)  488. 

Where  a  note  fell  dne  in  September,  1892, 
and  exefntiim  was  not  issued  thereon  tmtil  De- 
cember, 1894,  there  is  such  a  lack  of  diligence 
as  will  deprive  the  holder  of  the  note  of  his  rem- 
edy against  his  assignor. — Six  v.  Price  (Ky.)  433. 

When  a  petition  in  an  action  on  land  notes  by 
the  aatignee  against  the  assignor  shows  that 
the  plaintiff  assignee  at  one  time  was  not  the 


owner  of  the  notes,  and  does  not  show  how  he 
beMme  reinveatpd  with  tiie  title,  it  is  insnfllcieot 
—Six  V.  Price  (Ky.)  433. 

An  asrignee  of  land  notes  hdd  not  oititiad  to 
maintain  an  action  against  his  assignor  ontll  be- 
has  exhausted  all  remedies  upon  the  notes  agaiast 

dieir  maker.— Six  v.  Price  (Ky.)  433. 

Admissibility  of  evidence  in  action  on  note, 
where  surety  claimed  release  by  reason  of  ex- 
tension, determined.— Totmg  t.  New  Fsnners' 
Bank  (Ey.)  478. 

Evidence  Met  Insnffident  to  Aow  pmnent  of 
note  sued  on.-^anett  t.  BoUnson  CTtx.  Cv. 

App.)  288. 

A  note,  the  signature  to  which  was  frau<)ii- 
lently  procured,  hM  valid  In  the  hands  of  a 
third  person. — McCoy  v.  Oonvion  (Ky.)  099. 

One  accepting  a  draft  cannot  withdraw  his  ac- 
ceptance on  the  jcronnd  of  mistake.— Onimbaeh 
T.  Hiraefa  fHa.  Or.  App.)  1081. 

BONA  FIDE  PURCHASERS. 

Of  bill  of  exchange  or  promissory  notet  see 

"BUls  and  Notes.* 
Of  land,  see  "Vendor  and  PaTchaaer." 
Of     property-     fraodolently     conveyed,  aee 

"Franaul»t  Conveyances.'* 

BONDS. 

See,  also,  "Bail";  "Principal  and  Surety." 
Construction  bonds  of  turnpike  companies,  see 

"Turnpikes  and  Toll  Roads." 
In  attachment,  see  "Attachment" 
In  rejilevin,  see  "Replevin." 
Municipal  bonds,  see  "Municipal  GorporatiouR." 
Of  counties,  see  "Counties." 
Of  sheriffs,  see  "Sheriffs  and  Constables." 
On  appeal,  see  "Appeal  and  Error";  "Criminut 

Iaw";  "Justices  of  the  Peace." 
Sequestration  bonds,  aee  "Sequestra  ti<Hi." 

In  reconvention  on  a  sequestration  btnid  Jndc- 
ment  cannot  be  rendered  against  the  saretirs 
without  introduction  of  the  bond  and  writ  of 
sequestration  with  return  thereon.— WSUnaon 
V.  Stanley  (Tex.  Civ.  App.)  608. 

The  fact  that  an  officer's  bond  was  not  deliv- 
ered to  the  county  judge  for  approval  and  filinp 
until  more  than  W  days  after  be  had  received  hi* 
certificate  of  election  wHl  not  render  each  bond 
void.— UcFarlane  v.  How^  (Tex.  Otw.  Am.) 
316. 

BOUNDARIES. 

Geographical  or  political  provisions,  see  "Oonn- 
ties." 

Parol  evidence  is  admlasible  to  show  the  line 
actually  run  and  marked  by  a  BOrveyor,  though 
it  deviates  from  the  course  called  tor, — ^Hagins  v. 

Whitaker  (Ky-)  224. 

Where  a  survey  borders  on  a  lake,  a  strip  ex- 
tending into  the  water  b^ond  a  stnight  line 
called  for  1^  the  sorveyor  hfM  a  part  of  snch  sai^ 
vey.- Bland  t.  Smith  fTcx.  Civ.  App.)  49. 

In  action  to  detennine  boundary  lines,  an  in- 
Btmction  tiiat  the  intent  of  the  surveyor  Uiat  a 
line  should  run  the  distance  called  for  in  h'» 
Geld  notes  must  be  determined  by  evidence  out- 
side of  the  call  for  distances  in  the  notes  k<U  er- 
ror.—Mock  V.  Hatdier  (1^  Oiv.  App.)  30. 

BREACH. 

Of  condition,  see  "Insurance." 

Of  contract  see  "Contracta'*;  "Suli^";  •Teiuior 

and  Purchaser." 
Of  covenant  see  "Coveniinto." 
Of  trust  by  assignoe.  see  "Assignments  for 
Benefit  of  Creditors." 

"  -    ,  w 


Of  warranty,  see  "Salea." 
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BRIEFS. 

On  appeal  or  vrit  of  error,  see  *'Appeal  «nd 
Brww." 

BROKERS. 

Where  a  broker.  contractiDK  to  make  a  sale 
ot  personalty,  kn^wB  ot  no  defect  in  his  prin- 
cipal's title,  be  has  a  right  to  assume  that  it  is 
good.— Berg  t.  San  Antonio  St  By.  Go.  fTez. 
CiT.  App.)  929. 

A  hrolcer,  at  the  time  of  contractiDp  to  do 
certain  work  knowing  of  matter  which  will 
defeat  his  elforta,  is  not  entitled  to  compensa- 
tion.—Berg  T.  San  Antonio  St.  By.  Oo.  (Tex. 
CiT.  App.)  929, 

A  real-estate  broker  has  discharged  his  dntr 
when  he  pn>duces  a  parchaser  willing  and  able 
to  buy,  wnetber  the  sale  is  eoDBommated  or  not. 
—Gibson  v.  Graiy  (Tex.  OiT.  App.)  922. 

Where  phdntUT  shows  that  he  has  procnred 
pnrchaaers  for  land  which  are  satisfactory  to 

defendant,  he  is  entitled  to  recover  his  commis- 
sions  for  anch  sale,  hftTing  been  employed  to 
seU  the  land  by  defendant.— Smith  t.  Patrick 
a^s.  Clr.  App.)  635. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

Act  Minn.  April  22,  1889,  held  not  to  apply 
to  associations  mcorpprated  prior  thereto.— Pio- 
neer Savings  &  xjOiin  Co.  t.  Fancoast  (Tex.  CUt. 
App.)  280. 

A  building  and  loan  associatioD  is  not  relieved 
f mn  liability  for  a  false  representBtion  made  by 
its  president,  because  the  president  believed  the 
representation  to  be  true. — Mutual  Building  & 
Jjoan  Ass'd  v.  McGee  (Tex.  Civ.  App.)  1030. 

Bight  of  owner  of  stock,  on  purchasing  from 
fitiier  stockholders  additional  shares  on  obtain- 
ing loan  from  the  association,  determined.— Mu- 
tual Savings  &  Loan  Ass'n  v.  Owings  (Ky.)  422. 

A  borrower  is  liable  only  for  the  amonnt  of  the 
loan,  with  legal  interest.  —  Mutual  Savings  & 
Loan  Ass'n  v.  Owings  (Ky.)  422. 

Stock  certificate  construed  and  rl^ta  of  hold- 
er thereof  on  withdrawal  determined.— Pioneer 
Savings  ft  Loan  Co.  t.  Pancoast  CTex.  Civ.  App.) 

m 

BURGLARY. 

Bridence  JM  not  to  render  it  ancertain  wheth- 
er a  bnn^aiy  waa  cunmitted  with  intent  to 
staalt  or  wiUi  Intant  to  commit  an  aannlt.— Pilot 
T.  State  (Tex.  Gr.  App.)  1024. 

CANCELUTION  OF  INSTRUMENTS. 

Canedlation  of  poUey,  aee  "Insurance." 

CARNAL  KNOWLEDGE 

See  "Bape." 

CARRIERS. 

Uegnlation  of  interstate  commerce,  see  "Com- 
merce." 

Omnlaca  oi  goads  amd  atook. 

Failore  to  fnmiah  transportation  Eactlities  at  a 
point  on  the  line  where  there  was  no  competi- 
tion, in  a  year  when  shipments  were  nnexpect- 
edly  heavy,  hM  not  unjost  discrimination  as 
iifrninst  shimierB  at  such  point,  within  Act  March 
24,  1887,  though,  at  points  where  tliere  was  com- 
Ijctltion,  facilities  were  furnished. — ^Tjittle  Rock 
&  Pt.  S.  Ry.  Oo.  v.  Oppenheimer  (Ark.)  150. 

A  carrier  held  not  liable,  under  the  mles  ot  the 
railroad  commission,  for  improper  compresdon 
of  cotton,  wliete  the  shiwer  has  a  fecial  agree- 


ment with  the  compressor  as  to  the  method  of 
compressing.— Sass  v.  Houston  &  T.  O.  B.  Oo. 
(Tex.  av.  Aw».)  270. 

Where  a  carrier  wrongfolly  detains  goods.  It 
haa  no  claim  for  storage.— Sonthon  Fa&  Co.  ▼. 
Bedding  fTex.  Civ.  App.)  1061. 

Contract  of  shipment  construed,  and  Md,  the 
railroad  company  not  liable  for  delay  to  freight 
by  connecting  line. — Ridimond,  N.,  I.  &  B.  B. 
Co.  V.  Richardson  (Ky.)  465. 

A  carrier  desirln?  to  avoid  his  contract  as  a 
violation  of  interstate  commerce  act  must  show 
that  it  was  necessarily  so.— Southern  Pac.  Co.  v. 
Bedding  (Tex.  Civ.  Amh)  106L 

Contract  for  riilpment  from  a  foreign  port  t« 
an  inland  point  fn  the  XTolted  States,  for  a 
through  rate,  held  not  a  violation  of  the  inter- 
state commerce  law.— Southern  Pac  Oo.  v.  Red- 
ding (Tex.  OiT.  App.)  1061. 

A  contract  with  a  railroad  for  a  less  inter- 
state freight  rate  than  the  one  agreed  on  as 
provided  in  the  interstate  commerce  act  Is  void. 
—Houston  &  T.  O.  R.  Co.  t.  Dumas  (Tex.  Civ. 
App.)  609. 

A  bin  of  lading  for  carrying  stock  to  a  point 
outside  of  the  state  Md  not  to  violate  the  stat- 
ute relating  to  restrictions  on  the  liabilities  of 
carriers.— Galveston,  H.  &  S.  A.  Ry.  Oo.  v. 
Armstrong  (Tex.  Civ.  App.)  614. 

A  railroad  company  is  Uable  for  overloading 
stock  though  the  shipper  contracted  otherwise, 
as  Bev.  St.  ISOS.  art  320,  prohibits  llmitationB 
of  a  carrier's  llahillty.— International  &  G.  N. 
B.  Co.  T.  Parish  CTex.  Gr,  App.)  1066. 

The  value  at  the  place  of  destination  should 
be  taken  in  measuring  damaecs  caused  by  over- 
loading stock.— International  &  G.  N.  B.  Co.  v. 
Parish  (Tex.  Civ.  App.)  1066. 

Oarriac*  of  oaasenjcara. 

Under  Ky.  St  {  801,  a  negro  prisoner  in  the 
custody  of  a  white  officer  may  he  compelled  to 
ride  in  tiie  car  provided  for  colored  petite. — 
LoulBTllle  ft  N.  B.  Go.  T.  Catron  (Ky.)  40. 

In  an  action  for  wnrngfully  taking  up  plain- 
tiff's ticket,  and  for  abusive  langnage  used 
the  conductor,  it  was  immaterial  that  the  laa- 
guage  was  not  naed  at  the  time  the  ticket  was 
taken  up  and  dMtroyed,  but  a  few  minutes  later, 
since  It  was  one  transaction.— LonisvlUe  &  N.  B. 
Oo.  V.  Donaldson  (Ky.)  489. 

The  words  "Tou  are  a  pretty  thing,— trying 
to  beat  your  way,"  spoken  oy  a  conductor  to  a 
passenger.  Impliea  a  charge  of  attempted  fraud. 
— Looisvllle  &  N.  B.  Co.  t.  Donaldaon  (E^.) 
430. 

Liabilities  of  a  sleeping-car  company  for  Ion  of 
a  xtassenger's  baggsge.— Belden  t.  Pollman  Pal* 
ace-Car  Co.  (Tex.  Civ.  App.)  22. 

Evidence  in  an  action  against  a  sleeping-car 
company  for  loas  at  a  passenger's  baggage  hdd 
to  support  a  finding  that  the  loss  did  not  occur 
from  the  negligence  of  defendant's  servants. — 
Belden  v.  PuUman  Palace-Car  Co.  (Tex.  CHy. 
App.)  22. 

  Farea,  tioketa.  amd  ipooial  ooatraata. 

A  raitroRd  ticket  is  nonncKOtiable. — Levinson 
V.  Texas  &  N.  O.  Ry.  Co.  (Tex.  Civ.  App.)  901, 

A  railroad  company  has  a  rlg^it  to  take  up  a 
nontransferable  ticket  when  not  in  the  orinnal 
purchaser's  hands.— Levinson  t.  Texas  &  N.  O. 
By.  Oo.  (Tex,  Civ.  App.)  1032. 

A  railroad  company  is  not  bonnd  to  redeem  a 
passenger  ticket  once  used  by  purdiaser,  under 
Act  1803,  providing  for  uie  redemption  of 
tickets.— Levinson  v.  Texas  &  N.  O.  By.  Go. 
(Tex.  OIv.  App.)  »01. 

Where  a  conductor  took  up  and  deetroyed  a 
ticket,  when  it  was  his  duty,  whether  it  waa 
good  or  iMd,  to  turn  it  in  to  the  auditor  of  the 
road,  it  was  hM  to  raise  a  presumption  in  favor 
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of  the  pauenger  that  the  ticket  was  good.— Lonl** 
TiUe  ft  N.  R.  Co.  T.  Donaldson  (Er-)  4S». 

Where  a  ticket  seller  anthorized  the  par- 
chaser  to  sign  it  differently  tlian  was  anthor- 
ised  hj  Its  tmnst  such  facts  most  be  pleaded 
in  an  action  for  rejection  of  the  ticket  by  the 
railroad  company.— Mexican  Cent.  Ky.  Co.  t. 
Ooodman  (Tex.  Cir.  App.)  580. 

Bvidence  hdd  not  to  show  that  the  pnrcfaaser 
of  railroad  tickets  knew  they  were  Issued  fraad- 
ulently,  and  wEtbont  authority.— Mexican  Cent. 
Ry.  Co.  T.  Goodman  (Tex.  Civ.  App.)  580. 

A  railroad  company  is  bound  to  accept  a 
ticket  signed  differently  thau  authorized  by  its 
terms,  where  the  ticket  seller  authorised  such 
signature.— Mexican  Cent.  By.  Co.  t.  Goodman 
<Tez.  GlT.  App.)  680. 

An  instmctkm  not  cleariy  showing  that 
knowledge  of  an  agent* s  want  of  authority  in 
Helling  DlaintiCt  his  ticket  would  alone  defeat 
cecoverf  for  wrongful  ejection  Md  erroneouB. — 
Mexican  Cent.  By.  Co.  t.  Gtoodman  (Tex.  CIt. 
App.)  BSa 

When  a  contract  for  transportation  contains 
a  limitation  on  the  back,  in  order  to  bind  the 
holder  thereof,  it  must  be  shown  that  he  read 
«r  knew  of  sudi  limitation  at  the  time  be  ac- 
cepted the  contract.— Saa  Autonio  &  A.  P.  Ry, 
Co.  T,  Newman  (Tex.  CIt.  J^p.)  915. 

A  drover's  pass  was  made  oat  for  three  per- 
sons, which  Is  one  more  than  is  allowed  on 
such  a  pass.  Two  of  them,  one  of  whom,  to 
the  conductor's  knowledge,  was  not  entitled  to 
ride,  drew  straws  to  determine  which  should 
cet  off,  and  the  one  entitled  to  ride  lost,  and 
was  oidered  off.  HtM  a  wron^nl  ejecti6n. — 
San  Autonio  &  A.  P.  Ibr.  Co.  t,  r^ewman  (Tex. 
CiT.  App.)  dl6. 

^—  PMaoaml  InJaxlM. 

Evidence  hdd  Insufficient  to  show  that  a  pas- 
senger was  injured  by  the  negligence  of  a  car- 
rier.— San  Antonio  &  A.  P.  Ry.  Co.  T.  Choate 
<Tex.  Civ.  App.)  537. 

To  establish  a  liability  of  a  rallroRd  com- 
pany for  injuries  to  a  United  States  mail  clerk, 
it  is  not  necessary  to  show  a  written  contract 
to  carry  mail  between  the  company  and  the 
United  States.— International  &  Q.  N.  By.  Co. 
T.  Davis  (Tex.  Oiy.  App.)  540. 

It  is  the  duty  of  a  railroad  company  to  keep 
its  mail  car  so  heated  as  to  he  safe  and  com- 
fortable for  the  mail  clerk  while  In  the  dis- 
charge of  his  duties.— International  ft  O.  N.  By. 
Co.  T.  Davis  (Tex.  Civ.  App.)  540. 

Where  drovers  in  charge  of  cars  of  stock  be- 
longing to  different  owners  are  ander  the  direc- 
tions of  one  man,  with  the  knowledge  of  the 
conductor,  the  company  hdd  liable  for  injury  of 
one  of  them,  although  he  was  attending  to  stock 
which  did  not  belong  to  his  employer. — Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  t.  Jahn  (Tex.  Civ. 
App.)  676. 

Where  a  drover  In  charge  of  stock  is  told  by 
the  conductor  that  he  will  have  time  to  punch 
up  the  cattle  which  are  down,  and  is  injured 
by  the  starting  of  the  train,  the  company  hdd 
liable.- Missouri,  K.  ft  T.  By.  Co.  of  Texas 
T.  Jahn  (Tex.  Civ.  App,)  B7B. 

A  carrier  Md  not  liable  for  an  accident  to  a 
passenger  due  to  the  conduct  of  a  fellow  pns< 
senger.— Dnmas  v.  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  (Tex.  Civ.  App.)  008. 

CARRYING  WEAPONS. 

See  "Weapons." 

CATTLE. 

■See  "Animals";  "Carriers";  "Railroadi,** 


CATTLE  GUARDS. 

See  '*Baflroad8." 

CAUSE  OF  ACTION. 

See  "Malicious  PzosecuUon." 

CENSUS. 

Of  school  children,  see  "Sehools  ud  School 
Districts." 

CERTIFICATE. 

As  evidence,  see  "Evidence."  . 
For  pnUic  land,  see  "Public  Lands.** 
Of  nomination,  see  "Elections." 
Of  record  for  purpose  of  review,  see  "Axnea]  and 
Brxor.** 

CERTIORARI. 

Certiorari  to  set  aside  order  of  sale  of  In- 
sane person's  land  Md  not  a  matter  of  righL- 
FitawiUiams  v.  Davie  (Tex.  Civ.  AppJ  SiO. 

CHALLENGE 

To  Jnror,  see  "Jury." 

CHANCERY. 

See  "Bqidty.'* 

CHANGE  OF  VENUE. 

Of  civil  action,  see  "Venue." 

Of  criminal  prosecutions,  see  'KMmiiMl  Law." 

CHARACTER. 

Of  wltnen,  see  "WitnesMs.'* 

CHARGE. 

To  Jury  hi  dvll  actions,  see  'rFrlal.** 

 in   criminal   {woseottlws,   see  ^'Criminal 

Law.** 

CHARTER. 

Of  municipal  MrporatkHia,  see  *%iail^«l  Coi^ 
poratlons." 

CHATTEL  MORTGAGES. 

The  fact  that  defendant's  father  wrote  prose- 
cutor, some  time  after  his  son  had  sold  property 
covered  by.  a  mortgage,  that  he  would  pay  for 
't,  was  immaterial,  on  a  prosecution  for  dis- 
losing  of  the  pMperty.--HaUe  v.  State  <Tez. 


it,  was  immaterial,  on  a  prosecution  for^is- 

Sosing  of  the  pMpertj.— Hal" 
r.  App.)  900. 

An  Indictment  for  dispo^g  of  mortgaged 
property  hdd  to  sufficiently  allege  that  defend- 
ant executed  and  delivered  a  valid  mortgage 
to  proseentor  previous  to  the  allied  dimosi- 
tlon.— Halle  v.  State  (Tex.  O.  App.)  999. 

A  chattel  mortgagee  has  no  Hen  on  proceeds 
of  voluntary  sale  of  chattels  by  mortjgagor.— 
Estes  V.  McKinney  (Tex.  Civ.  App.)  656. 

Where  the  mortgagors  remained  in  poaaeasion 
of  the  property,  and  there  waa  evid«ice,  in  ez- 
pUmation  of  that  fact,  to  the  effect  that  the  tim- 
tee  had  employed  them  as  elerits.  hdd,  that  tlw 
question  of  fraud  as  against  creditors  was  for  the 
jiiry.— Boltz  V.  Ungelke  (Tex.  Olv.  Appi)  47. 

Rev.  St  1895,  art.  2648,  does  not  apply  to  sa 
agreement  between  a  retail  merchant  and  s 
manufacturer,  wbereb^  the  mannfactarer  ia  to 
retain  the  title  to  goods  shipped  to  tiie  mer- 
chant until  same  shall  be  sold  at  retail. — Bowen 
V.  Lanring  Wagcm  Works  (Tex.  fio^  812, 
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Befon  daimants  under  a  chattel  mortgagt  of 
a  stock  of  'goods  can  enforce  their  ria^ta  to 
priority  under  Rer.  St.  1^  arta.  8827,  8828, 
over  an  nnrocorded  lien,  ther  mnat  show  con- 
aideratioD  and  no  notice.— Bowra  T.  Lanajng 
Wagon  Worln  (Jex.  Sap.)  872. 

Rer.  St.  1895,  arts.  3327.  ^28,  apply  to 
clafanants,  under  a  mortgftfce  of  a  stock  of 
gooda,  and  entitle  them  to  enforce  their  lien 
In  preference  to  en  unrecorded  mortgage. —  Bow- 
en  T.  LaDBing  Wagon  Works  (Tex.  Snp.)  872.  ' 

A  chattd  mortgage  and  an  instmment  pnr- 
porting  to  be  a  power  of  attorney*  which  were 
ezeented  at  the  same  time  and  between  the  same 
parties,  and  had  reference  to  the  same  proper- 
ty, will  bft  constmed  together^Hargaduie-Mc- 
Kfttrfek  D>7-OoQds  Co.  t.  Aradley  dndlan  Tn.) 
947. 

Sareties  on  a  replevin  bond  glTen  in  proceed- 
ings to  foreclose  a  chattel  mortgage  conld  not 
complain  that  the  Judgment  for  plaintiff  did 
not  In  terms  foreclose  the  mortgage. — McLeod 
ArtealMi  Well  Co.  t.  Craig  <Ttx.  (Mt.  App.) 
984. 

CHECKS. 

See'WiaiiaNotea.'' 

CHILD. 

See  "Gnaidian  and  Ward";  "Parent  and  Child." 

CITrES. 

See  "Mtmidpal  Corporations.'* 

CLAIM  AND  DELIVERY. 

See  "BepleTln." 

CLAIMS. 

Asalnat  estate  aasigDed  for  creditras,  see  '*Aa- 
algnmenta  for  Benefit  of  Creditors.** 

  of  decedent,  see  "Executors  and  Adminis- 
trators." 

Kor  mechanics'  liens,  see  "Mechanics'  Liens." 

CLERKS  OF  COURTS. 

Under  Const.  Ky.  S  131,  circuit  court  clerks  in 
office  at  the  time  of  the  enactment  of  Ky.  St. 
S  1722,  are  not  entitled  to  the  benefit  of  that 
Btatate  which  allows  to  drcuit  court  clerks  com- 
pensation for  serrices  in  felony  cases. — Bright 
T.  Stone  (Ky.)  207. 

The  penalty  of  10  per  cent.,  prescribed  by 
Ky.  St.  i  4091,  for  failure  to  pay  taxes,  is 
neither  a  doe  nor  a  forfeiture,  within  the  mean- 
ing  of  Ky.  St.  {  3721,  which  allows  clrcnit 
clerica  10  per  cent,  of  all  flnei  and  forfeitures. 
—Ford  T.  Stone  <Ky.)  721. 

CLIENTS. 

See  "Attoney  and  CUent" 

COLLATERAL  ATTACK. 

On  attachment  lery,  see  "Attachment." 
On  judgment,  see  "Judgment." 

COLUTERAL  SECURITY. 

See  *nedgeB." 

COLLATERAL  UNDERTAKING. 

See  "GoaraDty." 


COMMERCE 

■ReT.  St  1895,  arts.  3378.  3379,  prcTeuting 
telegraph  companies  from  limiting  certain  lia- 
bllldes  by  agreement,  cannot  apply  where  mes- 
sages are  sent  from  another  state.— Western 
Union  Tel.  Co.  t.  Bui^ess  (Tex.  dr.  App.)  1033. 

A  ticket  purchased  at  leaa  rate  than  could 
be  purchased  by  other  dtisens  hdd  not  void 
under  tbe  interstate  eommerce  acL— Mexican 
Cent.  Ry.  Co.  t.  Ooodman  (Tex.  CIt.  App.)  680. 

A  contract  for  tbe  shipment  of  animals  to  a 
point  out  of  the  state  had  to  constitute  a  con- 
tract for  Interstate  Bfaipment. — GalvestoD,  H.  & 
S.  A.  Ry.  Co,  T.  Armstrong  (Tex.  Civ.  App.) 
614. 

A  fordgn  corporation  may  maintain  an  action 
on  an  acconnt  in  Texas,  where  the  contract  on 
which  the  action  is  based  was  made  in  die  home 
state  of  the  corporation.— Brin  T.  Wachusette 
Shirt  Co.  (Tex.  Civ.  App.)  296. 

Act  imposing  a  priTilege  tex  on  railroad  oom- 
panies  had  not  nnconstitatioDal  InterferingwUi 
Interstete  commerce.— KnozTiile  &  O.  B.  Co.  t. 
Harris  (Temi.  Snp.)  116. 

COMMISSIONS. 

Of  agents,  see  "Usury." 
Of  broken,  see  ''Broken;'* 

COMMITTEE. 

Gwardlanahip  of  inaane  persons,  see  "Insane  Per- 
sona." 

COMMON  CARRIERS. 

See  "Carriera." 

COMMUNITY  PROPERTY. 

See  "Property." 


COMPENSATION. 


'Endnent 


For  property  taken  for  public 
Dwnaln." 

Of  assignees,  see  "AsalgnmKits  for  Benefit  of 
Credlton." 

Of  attorn^,  see  "Attorney  and  Gient" 

Of  broker,  see  "Brokers." 

Of  clerks  of  courts,  see  "CSerks  of  Courta." 

Of  county  officers,  see  "Counties." 

Of  court  bailiffs,  see  "Conrts." 

Of  executor  or  administrator,  see  "Bxecutonj  and 
Administrators," 

Of  guardian,  aee  "Guardian  and  Ward." 

Of  imwecntuig  attorneys,  aee  "Diatrict  and  Prose- 
cuting Attorneys." 

COMPETENCY. 

Of  evidence,  see  "Criminal  Law";  "Bridence." 
Of  juror,  see  "Jury." 

Of  witnesses  in  general,  see  "Witnesses." 

COMPLAINT. 

In  dvil  actions,  see  "Pleading." 
In  erlndnal  prosecution,  see  "Indictment  and  In- 
formation." 

COMPOSITIONS  WITH  CREDITORS. 

A  note  executed  by  S.  for  the  balance  of  a 
note  upon  which  he  was  surety  is  without  con- 
sideration, if  the  creditor  agreed  to  accept  a  com- 
position by  the  princinal  with  bis  creditors  in  dis- 
charge of  both  ite  secured  and  unsecured  deMs 
against  him,  and  received  its  pro  ratft  under  tJu 
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cotupositjoa  Kttlemont.  —  ScliuIF  v.  Oennanla 
Safety- Vault  Se  Trust  Uu.  (Ky.)  220. 

COMPROMISE  AND  SETTLEMENT. 

S«  "Gomposltloiu  with  Cr^tore";  "Payment'*; 
"Reteaae." 

Pow*r  of  ftttoney  to  compromiw  claim,  aee  "At- 
tomcT  aiKl  Catent" 

COMPUTATION. 

Of  intereflt,  see  "Interest" 

CONCEALED  WEAPONS, 

See  "Wetpooa." 

CONDEMNATION. 

Of  pnmeity  for  poUic  nae.  aee  "Ibninwt  Vth 
maiiL 

CONDITIONS. 

In  InanniKe  poUde^  aee  "Iii8iiraiic&* 

CONFESSION. 

Ai  evidence  In  criminal  proaecnttona,  aee  "Crim- 
inal Law." 

CONFIDENTIAL  RELATIONS. 

Of  parties  to  contract  or  conreyance,  lee  'Trandu- 
lent  ConTeyaoces." 

CONSIDERATION. 

Of  contract,  see  "Contracta." 

Of  fraudnlent  conveyance,  see  "Fraudolent  0(m- 

veyaoces." 
Of  guaranty,  see  *^uaninty." 
Of  promissory  note,  see  "Bills  and  Motea.** 

CONSPIRACY. 

A  statement  by  one  of  two  defendants  charged 
wldt  conapiracT,  made  in  the  absence  of  the  oth- 
«r.  Is  admissible  in  an  action  amJnst  them  for 
dlamages.—Smithem  t.  Waddle  453. 

CONSTITUTIONAL  LAW. 

Enactment  and  ralldity  of  statutes,  see  **Stat- 

Btes." 

Statutes  relating  to  particular  subjects,  see 
"Abatement  and  RevlTBl":  "Clerka  of  Courts" ; 
"Commerre";  "Counties";  "Death":  "Dow- 
er"; "Jury";  "Munidpal  Oorporationr';  "Tux- 
ntion." 

Ky.  St.  3661,  3602,  authorizing  the  drcnit 
«ourt  to  transfer  a  town  or  city  from  one  class 
to  another,  is  uncon8titntional.--Jemigan  t.  City 
V.  Jladisunyille  (Ky.)  448. 

Ky.  St.  {  1762,  providing  that  juOgee  of  the 
court  shall  r^^late  the  oompensauon  of  certain 
county  offlcera,  Juld  not  nnconstitntional,  as  a 
'ielegfltioQ  of  legialatiTe  power. — Winston  t.  Stone 

<Ky.)  397. 

Acta  1897,  amending  Rev.  St  1805,  art.  1881, 
so  as  to  cure  formal  defects  in  special  verdicts, 
Is  not  nnconstitntional  becanse  applying  to 
iiendlor  appeals.— Phosnix  Ina.  Co.  t.  Sheannan 
(Tex.  Civ.  App.)  1063. 

CONSTRUCTION. 

Of  particular  instrnments,  see  "Deed^';  "Onat- 

anty":  "Wifls." 
Of  statutes,  see  "Statutes." 


CONSTRUCTIVE  TRUSTS. 


See  *rrrtisti." 


CONTEMPT. 


The  refusal  of  defendant  to  withdraw  an  u- 
Bwer  which  the  court  has  refnsed  to  permit  bba 
to  file  is  not  a  contempt  of  court,  as  an  answer 
which  has  not  been  Sled  cannot  be  withdrawn. 
—Turner  t.  New  Farmers*  Banlc's  Ttnstee  (Ky.) 
721. 

CONTEST. 

Of  riectlnn,  see  "Electtona.'* 
Of  will,  see  "Wills." 

CONTINGENT  REMAINDERS. 

Gceation.  see  "Wma." 

CONTINUANCE. 

In  criminal  prosecution,  see  "Crimlaal  Law." 

The  absmce  of  docnmentaiy  evidence  or  of  int- 
nessea  doea  not  entitle  d^endant  to  a  contino- 
ance  where  no  diligence  la  shown  in  tattctiring  the 
evidence  or  witnesseL— Sloody  t.  Commonweaitfa 
(Ky.)2(». 

The  fact  tiiat  defendant  had  not  procured  at- 
torneys until  the  morning  of  the  trial  did  not  en- 
title him  to  a  continuance,  no  reason  being  shown 
for  his  failure  to  do  so  sooner. — Moody  v.  Com- 
monwealth (Ky.)  209. 

Defendant  was  not  entitled  to  a  continuan>-e 
for  the  absence  of  witnesses  when  the  affldavit 
failed  to  show  that  witnesses  resided  within  2U 
miles  of  the  county  seat,  so  as  to  give  the  de- 
fendant the  right  of  their  peraonai  attHidanoe.— 
Cope  V.  Deaton  (Ky.)  190. 

A  continnance  to  retake  depodtiona  Md  im- 
properly denied.— Wliltalwr  t.  WUtaker  (Ky.t 

404. 

Application  for  a  second  continuance  Md  prop- 
erly denied  for  lack  of  diligence  and  for  imma- 
teriality of  the  evidence  desired. — (Wen  v.  Cibolo 
Creek  MiU  ft  Mining  Co.  (Tex.  Civ.  App.)  2&7. 

Allowing  an  unnecessary  trial  amendment  is 
not  ground  for  continuance.— I^ndsley  v.  Parka 
(Tex.  CXv.  Appb)  277. 

Affidavit  on  application  ftv  contlniiaiice  be- 
cause of  absence  of  witness  mnat  state  fttUy  the 

testimony  to  be  Introduced. — Shaver  t.  Sontb* 
em  Oil  Co.  (T^nn.  Ch.  App.)  736b 

CONTRACTS. 

Agreements  for  release,  see  "Release." 
 within  statute  of  frauds,  see  "Frauds.  Stat- 
ute of." 

Alteration  of,  see  "Alteration  of  Instmomifcf.** 

Damaen  for  breach,  see  "Dsmages." 

Gambling  contract,  see  "Gaming." 

Of  particular  classes  of  parties,  see  "Carriers": 
"Corporations";  "Husband  and  Wife";  ">In- 
nicipal  Corporations";  "Schools  and  Schifl 
Districts";  "Warehousemen." 

Operation  and  effect  of  usury  laws,8ee  "Dsory." 

Parol  or  extrinsic  evidence,  see  "Evidence." 

Particular  classes  of  express  contracts,  see  ".As- 
signments"; "Assignments  for  Benefit  of  Ck  I- 
itors";  "Guaranty*';  "Insurance";  •*8ale:«": 
"Specific  Performance";  "SabscriptionK"; 
"Vendor  and  Purchaser." 

Reformation,  see  "Reformation  of  Instruments." 

Violation  of  interstate  commerce  law,  aee  "Oom- 
merce." 

Whether  a  contract  to  maintain  a  depot  iv- 

Jinlres  an  agent  at  the  depot  Md  one  for  the 
ory.— Ijevy  v.  Tatom  CThL^t.  AppJ  Ml. 
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AUegaUona,  in  action  for  breach  of  contract 
to  accept  aawlofiB,  that  ther  were  duly  tendered. 
Md  suflictent  to  admit  proof  of  complifluce  with 
•contract  bj  plaintilE.— Sabine  Tram  Co.  t.  Jones 
<Tex.  Civ.  ^p.)  906. 

A  contxactor  may  recover  contract  price  on 
bnlldinc  where  he  did  not  finiih  bemoK  of  de- 
fendanf •  refanl  to  perform  Ua  acreement.— 
Vaughn  v.  Digman  (Sj.)  251. 

In  an  actioii  to  recov»  tbe  value  of  aervicea 
rendered  by  plaintiff  In  naniing  and  caring  for 
liis  deceased  stepfatber,  it  waa  error  to  give  an 
iustmetion  hinging  tbe  right  of  recovery  on  the 
fact  that  plaintiff  Intended  to  charge  for  the  Krv- 
loes,  without  any  reference  to  the  intention  of  the 
decedent  to  pay  tar  tame,  or  to  whether  decedent 
liad  iufonnattoo  ot  plaintUTa  Intention  to  diarge 
therefor.— Lowe  r.  Webster  (Ky.)  217. 

Where  tiw  defect  In  a  building  ban  In  a  large 
'degree  been  removed  at  nooUl  ezpenae,  and  the 
limlding  is  safe  and  in  use,  tbe  measure  of  dam- 
ages recoverable  by  the  owner  agatnat  the  con- 
tra dor  if  the  difference  between  tas  vatne  ci  the 
building  in  it»  present  condition  and  the  contract 
^cei-%bort  t.  Moore  {Kj.)  211. 

A  mere  promise  by  devisee  to  purchase  land 
-sold  for  taxes,  and  convey  tbe  same  to  executor 
of  devisor,  is  wittiout  connideration.— ■'Riorp  ^• 
liordoD  CTex.  Civ.  App.)  323. 

Right  of  one  giving  order  on  an  insurance 
company  for  payment  of  advance  premium  of 
-soliciting  agent  to  withdraw  the  same  without 
•canc^ing  the  awlieatlon  determined.— Smith  v. 
Covenant  Mnt  Ben.  Aaa'n  (Tex.  Oiv.  App.)  819. 

An  agreement  not  to  engage  in  a  particular 
business  for  two  yeara  ia  not  la  violution  of  the 
trnat  law,  or  against  trade. — Brwin  v.  Hoyden 
^Tex.  Oiv,  App.)  610. 

A  complaint  for  breach  of  contract  not  to  en- 
gage in  business  for  a  certain  time  hdd  snffieient 
on  demnrrer.— Brwin  v.  Uayden  (T«t.  Oiv,  App.) 
«10. 

An  agreement  of  a  partner  to  pay  the  emolu- 
uienta  at  a  public  office  into  the  firm's  funds  is 
void  as  against  public  ptrflcy.— Sautleben  v.  Fro- 
Ixiese  (Tex.  Oiv.  App.)  671. 

Kvidence  examined  in  an  action  to  recover  for 
wngea  under  an  implieO  contract  by  the  year, 
where  a  void  oral  coiilrnct  for  five  years  had 
been  made,  and  held  sutlicient  to  show  an  im^ied 
contract.— Texas  Brewing  Co.  v,  Walters  (Tex. 
Cfv.  App.)  Ma 

Mortgage  obtained  by  threats  from  one  Infirm 
in  boc^  and  mind  ktid  void.— PerUna  t.  Adams 
■(rrex.  Civ.  App.)  &29. 

CONTRADICTION. 

Of  witness,  see  "Witnesses." 

CONTRIBUTION. 

Among  sureties,  see  "Principal  and  Surety,** 

CONTRIBUTORY  NEGLIGENCE. 

.See  "Master  and  Servant";  "Negligence"; 
"Street  RaUroads." 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
"Trover  and  CMnveraion." 

CONVEYANCES. 

By  or  to  particular  classes  of  parties,  see 
■'GuardiaB  and  Ward;"  "Husband  and  Wife.** 

Of  homestead,  see  ''Homestead." 

Particular  classes  of,  see  "AssiKomenta  for 
iU'nefit  of  Creditors'';  "Oiattel  Mortgages"; 
"Deeds";  "Mortgagea." 


CONVICTS. 

A  bond  for  hiring  out  a  convict  was  Md  in* 
valid  where  the  parties  to  it  did  not  re^de  In 
the  county  where  the  conviction  occurred. — Ux 
parte  MedarU  (Tex.  Or.  App.)  517. 

CORPORATIONS. 

Particular  classes  of,  see  "Banks  and  BanUn^*; 
"Building  and  Loon  Associations";  "Munici- 
pal Corporations";  "Railroads":  "Street  Rail- 
roads"; "Telegraphs  and  Velepbones";  "Tnm- 
pikes  and  Toll  Roads." 

Taxation  of  corporations  and  corporate  mvi^ 
erty,  see  "Taxation." 

Where  a  corporation  has  abandoned  basineae 
for  years,  and  haa  no  officers,  a  stoclcbolder  can 
file  a  bill  in  its  behalf  to  preaerve  ita  propwty, 
withont  demanding  that  the  corporation  oring 
suit.— Tennessee  Mountain  Petroleum  &  Mining 
Co.  V.  Ayers  (Tenn.  Oh.  App.)  744. 

A  stockholder  cannot,  without  authority  from 
the  corporation,  join  it  with  himself  as  complain- 
ant in  a  bill  to  wind  It  up.— Tennessee  Mountain 
Petroleum  tt  Minine  Co.  v.  Ayers  (Tenn.  Ch. 
App.)  744. 

A  turnpike  company  adjudged  to  issue  stock 
to  the  several  subscribers  pro  rata  where  tbe 
cost  of  the  improvement  was  In  excess  of  tbe 
Amount  estimated.— Clark  County  T.  Winchester 
&  S.  TnmplkeRoad  Co.  (Ky.)  716. 

'  Power  of  the  preddent  and  secretary  to  ex- 
ecute a  chattel  mortgage  cannot  be  attacked 
by  sureties  on  replevin  bond  given  in  fore- 
closure proceedings. — McLeod  Artesian  Well 
Co.  V.  Craig  (Tex.  Civ.  App.)  934, 

A  contractor  cannot  by  Us  own  vote  or  the 
votes  of  those  representing  his  interests  secote 

an  exorbitant  salary  for  himself. — Harris  v. 
LemminfT- Harris  Agricultural  Works  (Tenn.  Oh. 
App.)  8w;  Lemming  v.  Same,  Id. 

A  creditor  of  an  insolvent  corporation  may  by 
attachment  acquire  a  special  lien  tyion  Its  prop- 
erty which  will  entitle  nim  to  a  lien  over  other 
unsecured  creditors. — lionisvilte  Banking  Oo.  v. 
Btheridge  Mannf  g  Oo.  (Ky.)  169;  Riley  v.  Mov 
chants'  Nat.  Bank,  Id.;  Brawn  v.  Riley,  Id. 

A  corporation  may  have  a  fraudulent  intent  in 
the  execution  of  a  deed  of  assignment  for  the 
benefit  of  creditors. — Louisville  Banking  Co.  v. 
Btheridge  Manufg  Co.  (Ky.)  Iff9;  Riler  Meiv 
chants*  Nat.  Bank.  Id.;  Brown  v.  "ROey,  Id. 

Gircnmstances  examined,  and  hdd,  Qtat  a  loan 
purporting  to  be  made  to  a  corporation,  which 
the  officers  of  tbe  bank  knew  to  be  in  a  failing 
condition,  was  a  loan  to  sn  officer  of  the  cornora- 
tion.  and  not  to  it.— Trapp  v.  Ftdelity  Nat  Bank 
^.)  470. 

Where  there  is  no  plea  denying  the  existence 
of  a  corporation,  as  required  by  Rev.  St.  1895, 
art.  12&i,  it  is  not  necessary  to  prove  Its  exist- 
ence.—P.  J.  Willis  &  Bro.  v.  Smith  (Tex.  Oiv. 
App.)  325. 

Creditors  hdd  to  have  waived  the  rlg^t  to  ap- 
pointment of  a  receiver  by  ratifying  the  transfw 
of  a  corporation's  proper^  to  a  partnershin  com- 
posed of  tbe  officers  of  the  corporation.— Tenney 
V.  Ballard,  Webb  &  Burnette  Hat  Co.  (Tex.  Qr. 
App.)  296. 

Unless  It  is  made  to  appear  that  a  person  own- 
ed some  substantial  interest  fn  the  assets  of  a 
company,  the  fact  that  be  is  excluded  from  par- 
ticipation in  its  business  will  not  entitle  him  to 
an  accounting.— Bryant  v.  Galbraith  (Tex.  (3iT. 
App.)  83S. 

COSTS. 

In  divorce  proceedings,  see  "Dtvorce," 

The  fee  allowed  tbe  attorney  general  by  Code 
Or.  Froe.  1886,  c.  4.  art  1119,  i%uk  item  oC 
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coKtM  anthorised  hr  law  to  be  taxed,  within  the 
meaninv  of  article  1071.— Arbuthnot  t.  State 
Cr«E.  Or.  App.)  1024. 

Where  coavlctioii  of  defendant  for  misde- 
meanor la  affirmed  on  appeal,  execution  toe 
coats  ma7  be  issued  against  defendant  and  his 
rarefies  for  atto-ney  general's  fea.— Arbuthnot 
T.  State  (Tex.  Or.  App.)  10S4. 

"Where  the  attomev  who  wrote  a  deed  of  trust 
was  paid  to  oerform  that  service,  and  also  to 
support  it,  the  trustee  should  not  be  allowed  an 
attorney  fee  for  the  services  of  the  attomcr  in 
writing  an  answer  Id  a  samishment  proceeding. 
— MisBonri  Glass  Go.  t.  Jf  arsh  (Tex.  <Ht.  App.) 
64A. 

Evidence  examined,  and  MM,  that  the  costs  of 
taking  depositions  in  New  York  as  taxed  are 
exorbitant— Collins  t.  Rosenham  (Ky.)  726. 

Where  a  temporary  injunction  Is  made  perma- 
nent, costs  will  not  be  adjudged  against  defend- 
ants who  had  not  partlcipatea  in  the  tort— Mor- 
ris  r.  Sanders  (B^.)  788. 

When  one  li  a  proper  party  to  a  sdt  foredoalng 
a  medisnic's  Hen,  on  the  anestioo  of  the  right  of 
foredoenre,  altbougb  not  liable  upon  ihe  issue  of 
del^  the  costs  may  be  adjudged  against  him,  as 
weU  as  the  other  defendant— Lindsley  T.  Paries 
(Tex.  Or.  App.)  277. 

Unda  Iter.  St  1888,  {  2920,  allowing  costs  to 
the  prerailing  party,  an  allowance  of  compensa- 
tion to  a  guardian  ad  litem  cannot  be  taxed  as 
costs,  where  the  wards  are  the  prevailing  party. 
—Jones  T.  ¥<ve  (Mo.)  384. 

In  trwpBM  to  try  title,  where  defendant  first 
dtielaimB  as  to  a  pert  afterwards  again  dis- 
^ims  as  to  a  portion  of  that  part  and  plaintUf 
proceeds  to  ti<nl  ot  the  issues  raised  by  the  sec- 
ond disclaimer,  and  judgment  goes  for  defend- 
ant plaintiff  is  entitled  to  costs  vp  to  the  time  of 
i"»  M>'iitiii  fllMclaimer. — Bexar  County  v..  \  ogt 
(Tex.  Bap.)  14. 

Though  a  plaintiCt  had  by  ills  own  fault  lost  a 
deed  from  defendant  yet  defendant  having  re- 
sisted the  suit  to  obtain  another  conveyance,  it 
was  proper  to  render  judgment  in  another  suit 
against  her  for  the  costs  accumulated  by  her  de- 
fense.—HcOtnley  V.  C^alloway  (Ky.)  225. 

Sureties  who  are  made  parties  by  citation,  and 
contest  their  liability,  held  liable  to  pay  thp 
costs  of  such  litigation,  they  having  been  helcl 
liable.— McLeod  Artesian  Well  Go.  T.  Craig 
(Tex.  CiT.  App.)  084. 

CO-SURETIES. 

See  "Principal  and  Sorcty." 

COUNTERCLAIM. 

See  *^-Off  and  Oounterdalm." 

COUNTIES. 

Gen.  Laws  18S1,  relating  to  county  IxindB, 
Md  constitutional.— Mitchell  County  t.  City 
Nat  Bank  (Tex.  Sup.)  880. 

Bonds  issued  under  Geo.  Laws  1881,  p.  S, 
Oeu.  Laws  <Sp.  Sess.)  1884,  pp.  28,  80,  relat- 
ing to  debts  by  counties  and  issuing  bonds  there- 
for, held  valid,  though  the  county  has  not  levied 
tiie  tax  required  to  PTOvlde  for  uielr  payment. — 
IfltcheD  County  T.  City  Nat  Bank  (Tex.  Sup.) 
880. 

Bridge  bonds  issued,  under  Gen.  Laws  (Sp. 
Sees.)  1884,  pp.  29,  30.  held  valid  in  so  far  as 
issued  for  the  purposes  therein  provided,  and 
invalid  where  the  record  of  the  coonty  shows 
they  were  issued  for  other  purpo8es.--MitcfaeU 
Ooonty  V.  City  Nat  Bank  (Tex.  Sop.)  880. 

Ky.  St  H  1751-1754,  relating  to  salaries  of 
county  office  applied  to  the  commlwOoner  and 


receiver  of  Jefferson  oonnty.- Winston  t.  Stone 
(Ky.)  897. 

Under  Const  art  6.  i  18,  providhig  for  the 
^vision  of  counties  into  predncta  by  the  conunis- 
slonm*  court,  an  order  changing  tne  bonodarin 
of  two  precincts  need  not  tedistrict  the  whole 
county.— State  v.  JUgsby  (Tex.  Qv.  App.)  2TL 

The  fact  that  an  order  of  the  commissionen' 
court,  changing  the  boundaries  of  prednetsi  was 
made  at  a  special  term,  is  no  objection  to  it- 
State  V.  RIgsby  (Tex.  Civ.  App.)  271. 

Act  Feb.  20,  1888.  providing  that  the  salaiy 
of  the  coI]ect(»>  of  Sebastian  coonty  be  81^> 
per  annum,  incladlog  clerk  hire,  kdd  not  shown 
to  be  snch  a  reduction  In  the  compensation  as 
to  be  unconstitntitmal  by  Tlrtualir  abolishing  die 
office.— Bugg  T.  Ft  Ebnlth  Dlst,  Sebaatiui  Obna- 
ty  (Ark.)  SM. 

COURTS. 

See.  abo,  "Jndges";  "Jostioea  of  the  Peace." 
Judicial  power,  see  "Constitntional  Law." 
Right  ta  trial  by  jnry,  see  "Jury.** 

Bailiff  sent  by  court  to  arrest  certain  witnesses 
KM  entitled  to  a  sheriff^s  allowance  for  mileage 
and  necessary  expenses  in  lodging  and  tians- 
grtinf  them.— Bunn  t.  Conunonwealth  (Ky.) 

Under  Conat  1876,  art  6,  i  12,  die  annrene 
court  has  jtirisdletlon  of  a  case  in  whka  the 
election  of  coonty  collector  of  revenoe  ia  con- 
tested.—Sanders  T.  Lacks  (Mo.)  663. 

Under  Bcr.  St  189S,  art  990,  tite  jatowat 
of  tiie  conrt  of  dvil  appeals  npon  an  ^tpenTfroiB 
an  InterloentMT  order  appointing  a  receiver  is 

final.— Stone  v.  Stone  (Tex.  Civ.  App.)  667. 

Where  the  court  had  jurisdiction  of  tbe 
amount  as  originally  asserted  in  the  petition,  it 
will  not  lose  it  when  one  cause  of  action  u  dis- 
missed on  account  of  limitations,  and  the 
amount  left  In  controversy  is  not  within  its 
original  jurisdiction.- Kelly  v.  Weattm  Unioa 
Tel,  Co.  (Tex.  Civ.  App.)  632. 

The  snpmne  court  has  no  jurisdiction  to  de- 
termine a  motion  for  summary  judgment  sgainst 
the  sheriff  for  fafinre  to  return  an  eMcnnon  Is- 
sued from  sndi  conrt — ^Massey-Hemdon  ShtM^ 
Co.  V.  Powell  (Ark.)  606. 

The  courts  cannot  interfere  with  an  act  of  thf 
legislature  fixing  the  compensation  of  aa  officvr 
provided  for  in  the  constitution,  unless  the  oova- 
pensatioa  as  fixed  la  clearly  so  low  as  to  prar- 
tlcally  abolish  the  office.— Bogg  r.  Ft  Situitb 
Dist,  Sebastian  County  (ArkiSOS. 

The  court  of  appeals  In  Indian  Territory  i« 
bound  by  a  decision  of  the  supreme  court  of 
Arkansas  intopreting  a  sutute,  rendered  prior 
to  the  adoption  of  the  statutes  of  ArkaoMn 
for  the  Indian  Territory  by  act  of  congress  of 
May  2,  1890.— Znfatl  v.  United  States  (Indian 
Ter.)  760. 

Hie  court  of  civil  appeals  has  no  jurisdiction 
solely  npon  motion  to  revicjv  the  ^proval  of  a 
statement  of  facts  by  the  lower  court— P.  J. 
Willis  &  Bso.  r.  Smith  (Tex.  Civ.  App.)  32.*). 

Since  no  appeal  or  certiorari  is  allowed  from  a 
judgment  in  justice  court  for  less  than  820,  tbe 
district  court  has  jurisdictioD  to  enjoin  the  exe- 
cuti<ui  of  a  void  joatkn's  judgment  for  leaa  than 
that  amount— Jennings  v.  Shiner  (Tex.  Clr. 
App.)  276. 

Code  Cr.  Proc.  art  98,  though  declared  nn- 
oonstitutional  1^  the  conrt  of  last  resort  having 
criminal  jurisdiction,  is  sustained  hjr  the  murt 
of  last  resort  having  civil  jurisdiction,  and  « 
county  attorney  is  entitled  to  his  fees  for  pnw- 
cnting  criminals  thereunder.— May  v.  Flnley  <Tex. 
Sup.)  257. 

Injunction  restraining  waste  pending  eject- 
ment suit  hdd  not  to  InTolve^tide  to  reu  estate 
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80  u  to  jKive  the  B^reme  court  jurisdiction  on 
appeal— HemSD  t.  Wade  (Mo.)  162. 

The  act  of  18&7,  amending  ReT.  St.  1805,  lit. 
^  art.  88.  by  extending  the  terms  of  court  in 
certain  Co  on  ties,  does  not  by  imjpllcatton  luper- 
sede  or  repeal  tlie  original  article.— Ex  parte 
Gannon  (Tex.  Cr.  App.)  87. 

The  district  court  tias  jnriadiction  to  afford  re- 
lief lidnnctlon  to  one  v^iose  property  Is  aa- 
sessed  nnnoonablj  and  traodnlently  hj  the 
board  of  ec|uUiBation.^ohD8on  t.  Holland  (Tex. 

The  rapreme  court  has  no  jnrisdlctlon  to  en- 
tertain a  writ  of  error  in  cases  where  the  whole 
case  depends  on  a  qnestion  of  boundary.— Cox 
V.  Finka  (Tex,  Snp.)  1. 

Case  Md  to  be  one  of  boandary,  and  not  with- 
in the  jnrisdlctton  of  the  supreme  court  on  writ 
of  ertor.r-Ooz  t.  Sinks  (Tex.  8iv<)  1. 

On  appeal  from  grant  of  injunction  restraining 
waste,  where  the  loss  to  defendants  was  not 
shown,  the  case  was  not  beyond  the  inrlsdlcUon 
of  the  coart  of  i^pesls,  on  the jnound  that  more 
than  $2,500  was  iuToIred.— Beman  t.  Wade 
(MoO  ie2. 

COVENANTS. 

There  can  be  no  breach  of  a  covenant  against 
incumbrances  that  will  sustain  an  action,  until 
an  eriction  has  occurred,  or,  in  case  the  breach 
fa  caused  hj  a  dower  daim.  until  an  action  for 
dower  liaa  been  brought,  and  jndnnent  re- 
coTer«d  and  satisflcd.— Bartlvtt  t.  Ban  (Mo.) 
783. 

Where  there  are  no  covenants  as  to  title,  none 
will  be  implied,  excmt  as  to  prior  converance 
by  the  grantor,  and  that  the  estate  la  free  from 
incnmbranceB^HawMns  t.  Wells  (Tu.  Oiv. 
Apik)  81& 

CREDIBILITY. 

Of  witness,  see  "Witnesses." 

CREDITORS. 

See  "Assignments  for  Benefit  of  Cre^ton." 

CREDITORS'  SUIT. 

'  Judgment  for  debt  refused,  where  petition  did 
not  pKT  for  that  vecific  relief.— Tenner  t.  Bal- 
lard, Webb  ft  Bumette  Hat  Co.  (Tex.  OIt.  App.) 
296. 

CRIMINAL  UW. 

See,  also,  "Orand  Jnir";  "Indictment  and  In< 

formation":  "Jnry.*'^ 
Arrest  Of  accused,  see  "Arreat." 
BaU,  see  "Bail." 
Gonficts,  flee  "OouTicts." 
D^>oBal  of  mortgaged  diattels,  see  "Chattel 

Partict^Poffenses.  see  "Adnlteir";  "Arson"; 
"Assanlt  and  Battery";  "Burglary'*;  "Disor- 


derly Honse";  "Disturbance  of  Public  Asaem- 
htjf  "False  3Pretenses";  "Forgery";  "Gam- 
Iw'';  "Homicide":  "Incest";  'Intoxicating 
Qqoorfl**:  "Larceny":  "Libel  and  Slander''; 
Tw^ury*';  "Rape*':  ''Bobbery";  "Weapons." 


In  eases  of  misdemeanw,  all  are  tnindpals.— 
Bolton  T.  State  (Tex.  Cr.  App.)  884. 

The  criminal  district  court  of  OalTetton  and 
Banis  countiea  does  not  hsTe  original  ^urisdic- 
tioD  to  try  the  offense  of  ke«>ing  a  disorderly 
hoose.— Ibc  parte  Smith  (Tex.  Or.  App.)  1000. 

It  is  no  defense,  where  defmdant  was  the  sg- 
gzesBor,  that  the  deceased  engaged  voluntarily 
tat  the  encounter.-^a«dwin  T.  fittata  (Taz.  Ot. 
An).)  336. 
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Insanltv  from  recent  use  of  morphine  and  co- 
caine hdd  a  defense  to  a  criminal  accusation,  In- 
TolTingthe  formation  of  an  intent-^EldwardB  t. 
State  (Tex.  Or.  App.)  112. 

Where  insanity  is  produced  by  other  eanaes, 
such  as  mon^iiiie  or  cocaine,  in  conjunction 
with  the  recent  use  of  Intoxicating  liquors,  an 
act  done  in  such  a  state  of  mind  cannot  be  at- 
tributed solely  to  the  nse  of  the  liquor.— Ed- 
wards T.  State  (Tex.  Or.  App.)  112. 

The  objection  that  an  indictment  charges  two 
distinct  and  separate  offtmaesj  in  different  counts, 
cannot  be  made  for  the  first  tune  by  motion  In  ar- 
rest of  judgment.— 0>lllns  t.  State  (Tex.  Ot. 
App.)  90. 

Where  a  motion  to  quash  an  Indictment  be- 
cause of  certain  defective  connta  Is  erroneous- 
ly orerruled,  the  conviction  will  be  set  aside, 
though  Some  of  the  counts  were  good.— McMor- 
try  V.  State  CTex.  Cr.  App.)  1010. 

Refusal  to  quash  an  Information  on  ti^e 
irround  that  the  complaint  was  not  filed  at  tlie- 
time  of  the  filing  of  the  information  hdd  prop- 
er, though  the  complaint  appeared  to  have  beei» 
filed  on  the  day  of  the  trial.— Castleman 
State  CTex.  Or.  App.)  894. 

The  fact  that  the  sheriff  was  afraid  accused 
would  be  mobbed,  and  called  the  troops  out, 
hM  not  sufficient  to  show  prejudice  warranting 
a  change  of  venne.—Harrison  t.  State  (Tex.  Or. 
App.)  1002. 

But  little  weight  should  be  given  to  the  mere 
(pinion  of  witnesses  that  accused  could  not 
have  an  impartial  trial  in  the  countr.— Harrisan 
V.  State  Cnx.  Cr.  Am>.)  1002. 

Evidence  htU  snffleiettt  to  show  venue.— Mc- 
Glasson  v.  State  (Tex.  Cr.  Aw>) 

When  notice  of  amcnl  has  been  given,  and 
the  term  at  which  the  case  was  tried  has  ex- 
pired, the  trial  conrt  has  lost  jurisdiction  to  en- 
ter judgment— Bates  v.  State  (Tex.  Cr.  App.>< 
982. 

Former  Jeopardy. 

An  acquittal  of  a  charge  of  carrying  "brass- 
kunckler*  Add  a  bar  to  a  prosecution  for  car- 
rying "knudtlea  made  out  of  metal."— Morrison 
T.  State  (Tex.  Cr.  App.)  113. 

A  plea  that  a  demurrer  was  sustained  to  a 
former  indictment  for  the  same  offense,  and  the 
indictment  dismissed,  Md  not  good  as  a  plea  <tf ' 
former  acquittal.— Commonwealth  v.  O.  B.  Cook 
Co.  (Ky.)  400. 

A  plea  of  former  acquittal  cannot  be  CMid^^- 
ered  when  interposed  after  verdict— Barton  t. 
State  (Tex.  Cr.  App.)  9S7. 

A  plea  of  tcxmei  acquittal  may  he  interposed, 
together  with  a  plea  of  not  guilty  or  alonej — 
Barton  v.  State  (Tex.  Cr.  A|»p.)  SOT. 

Erldnmaa. 

Depositions  taken  by  agreement  were-  objected' 
to  when  (ttttsei  in  evidenoa  'fleU,  tbat  tiiegr 
should  not  have  been  aoppressed,  or,  having  besn 
suppressed,  the  party  was  entitled  to  coatinoaaoe- 
toreplace  them.-^ake  v.  liltate  (Tex.  Cr.  Ah>.>> 

Evidence  cannot  be  rejected  because  other  evf- 
dence  offered  by  the  same  party  contradicts  it- 
Blake  V.  State  (Tex.  Cr.  A19.)  107. 

An  nnsigned  writing  claimed  by  the  state  to  be 
the  evidence  of  one  of  the  defendant's  witnesses 
at  an  inquest  Md  tnadmisdble  to  show  wlut  the 
testimony  was  at  the  inquest.- Price  v.  Stat* 

(Tex.  Cr.  App.)  96. 

Lettera  written  bv  accused  when  not  under  ar- 
rest are  admissine  as  confMsions.— Edena  v. 
State  (Tex.  Or.  App.)  89. 

The  court  is  the  Judge  of  the  admissibility  of 
confessiona  a«  evld«we,T-Dngaa  t.  GomnuD' 
wealth  (KyO  41&  ^  , 
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Confemion  kdd  not  to  have  been  Indoeed  hj 
audi  promisea.  threata.  fear,  or  advice  aa  to  ren- 
der tt  inadmiHtble.— Dogan  Commonwealtb 
(Ky.)  418. 

A  confesaion  ont  of  court,  accompiioied  by 
ptoof  tbat  the  criuke  waa  cMnmitted,  will  war- 
rant a  conviction.— Busan  v>  Commonwealth 
(Ky.)  418. 

Volnntaiy  atatementa  1^  accuaed  whUe  in 
custody,  bnt  before  arrest  hOd  admlaalMe  in 
evideiioa.— Smith  t.  State  <Tex.  Or.  App.)  TO4. 

Evidence  of  declaratloiu  of  accused  kHd  in* 
•dmlariUe  aa  part  of  the  rea  geatK.— McNeal  r. 
State  (Tex.  Or.  App.)  792. 

Where  a  confeasion  was  made  by  accuaed  be- 
fore be  waa  arreatL^d.  ft  is  not  necessary  to  lay 
a  cnedicate  for  introduction  of  testimony  in  re- 
lation thereto.— HarriRon  t.  State  (Tex.  Or. 
App.)  1002. 

Admissibility  of  evidence  on  the  question  of 
the  insanity  of  defendant  determined^— Oreen 
T.  State  (Ark.)  973. 

One  indicted  for  a  iniademeanor  is  a  compe- 
tent witneaa  for  the  atate  in  the  proaecution  of 
another  for  the  same  offense.— Bolton  v.  State 
(Tex.  Or.  Aw  )  984. 

When  the  evidence  will  sastafn  a  verdict  of 

Siilty,  the  jury  may  difireRard  alibi  testimony, 
ooKfa  it  la  complete.— Droak  v.  State  (Tex.  Cr. 
App.)  888. 

E>ying  declarations  are  admisstble.  thonffti  Bill 
of  Rights,  S  10,  requires  that  accused  be  con- 
fronted with  the  witnesses  against  him.— Tiiytor 
V.  State  (Tex.  Cr.  App.)  1019. 

Ehridence  showing  that  a  bullet  decreases  In 
weight  by  passing  urongh  a  hunoRD  body  is  ad- 
nUsstble  to  rebut  defendant's  evidence  that 
wel^t  of  ballet  that  killed  deceased  was  less 
than  taat  of  the  caUbcr  shown  by  connnonwealth 
to  have  been  fired  Iv  def^idant— Dngan  v.  Com- 
monwealth (Ky.)  418. 

Evidence  in  rebuttal  Md  properly  admitted. — 
Hagee  v.  State  (Tex.  Cr.  App.)  08. 

On  prosecution  of  a  school  teacher  for  as- 
saulting a  pupil,  opinion  evidence  by  the  teacher 
that  chastisement  was  not  excessive  is  inadmis- 
sible.—Howerton  V.  State  (Tex.  Cr.  App.)  10\H. 

S^-idence  of  a  physician  that  a  wounded  per- 
aon  could  have  gone  from  the  house  where  tlic 
injury  was  received  to  the  place  where  his 
body  was  found,  without  leaving  sign  of  blood, 
hdd  admissible  as  expert  eviaence.~Pilot  v. 
State  (Tex.  Cr.  App.)  1024. 

One  of  the  witnesses  for  the  defenae  denied 
thnt  he  hod  offered  a  party  money  not  to  testify 
against  him  on  the  trial.  Htid,  that  the  party 
bribed  could  not  testi^  concerning  it  on  behalf 
of  the  stste.— Clark  v.  State  (Tex.  Cr.  App.)  522. 

Where  one  accused  of  crime  was  present  when 
his  brother  furnished  a  state's  witness  means  to 
leave  the  country,  it  is  not  error  for  the  state  to 
■rove  the  transaction*— Olark  v.  State  (Tex.  Or. 
SLpp.)  522. 

Evidence  examined,  and  Add  to  sufficiently  cor- 
roborate testimony  of  accomplices  in  a  trial  for 
SQurder  to  warrant  a  convietbn.— Williamson  v. 
State  (Tex.  Cr.  App.)  52S. 

Where  defendants  offer  themselves  as  wit* 
nesses,  the  state  can  attack  their  general  char- 
acter.—State  V.  May  (Mo.)  687. 

Testimony  of  threats  made  by  defendant  on 
the  previous  day  to  kill  somebody,  bnt  not  di- 
rected in  any  way  tawarda  the  deceased,  are  hi- 
admMblb>^4>odwin  v.  State  (Tex.  Or.  Am.) 

836. 

In  order  to  render  admissible  testimony  that 
after  the  commlaaion  of  tbe  offense  charged  de> 
fendant  left  the  eonnty,  luU  not  neoesnn^  ta 
lay  predicate,  showing  that  defendant  bad  no 


right  to  leave  ibt  eoooty.^knry  v.  State  CTe^ 
Cr.  App.)  340. 

Testimony  of  the  sheriff  that  daring  tiiRC  yean 
he  had  writs  of  capisn  for  the  arrest  of  defend- 
ant, bnt  had  failed  to  find  him,  Md  admlarible 
to  show  the  flight  of  defendant.— Henqr  v. 

State  (Xez.  Cr.  App.)  tf40. 

Tim*  of  total  amd  nnwHwamna 

Facte  Md  sufficient  to  justify  tbe  court  In 
overrallDg  defendant's  application  for  a  con  tin  a- 
ance.— Benson  v.  State  {Tex.  Or.  Avp  )  527. 

DefHidsnt's  faflve  to  prove  aUU  hr  witnesses 
called.  Md  no  reason  why  his  apiffieaDon  far  con- 
tinuance to  permit  him  to  replace  depositioni  oo 
the  aame  qnestion,  onexpeclBdly  aDKmeaaed, 
should  be  denied.— Blake  v.  State  A|p.) 
107. 

An  order  denying  a  eontinnanee  for  absence 
of  witnesses  out  of  the  state  will  be  snstained. 
whm  no  effort  was  made  to  pBoenrc  AtAr  dep- 
ositions.—Halle  V.  State  (Tex.  Cr.  Aw.)  900. 

Continuance  for  absence  of  witnesaea  was 

properly  denied  where  the  state  admitted  tbe 
truth  of  what  tbe  witnesses  wonld  testify  to.— 
Bolton  V.  State  (Tex.  Or.  App.)  1010. 

A  continuance  tor  absent  witneaa  M4  prop- 
10^  f«'u>ed.— Pilot  V.  State  (Tex.  O.  App.i 

Where  a  motion  for  continoance  seto  op  that 
the  defendant  expecto  to  prove  afaaoit  wil- 
nessea  tacte  aboat  which  there  ia  no  controvctsy. 
and  la  vagne  and  indefinite.  It  la  not  error  to 
overmle  It— Clark  v.  State  (Tn.  Or.  App.)  822. 

A  defendant  whose  trial  Is  set  for  a  day  lU 
days  after  the  date  of  the  Indictment,  and  who 
delays  14  days  in  applying  for  mocess  for  a  wit- 
ness, hAl  not  to  have  shown  dlllaenee.— Benson 
V.  State  (Tex.  Or.  App.)  BSft. 

Absence  of  character  witnesses  It  not  ordi- 
narily ground  for  eontinnanee. — Benson  t.  SUtf 
(Tex.  Cr.  Ap^)  &£7. 

A  coDtinnance  for  absence  of  witneaoes  Md 

properly  denied.— Steel  v.  State  (Tei.  Cr.  App.) 
101;  Mclntyre  v.  State  (Tex.  Cr.  App.)  101. 

A  new  trial  will  not  be  granted  because  of 
the  retoaal  of  a  eontinnanee  on  neeonat  <MC  the 

absence  of  a  witoeas,  where  It  la  not  probable 
that  the  witness  can  be  procnred.— MMooey  v. 
State  CTex.  O.  App.)  98a 

Nor  where  it  does  not  appear  that  the  witness 
was  present  at  the  time  of  the  transactiut  io 
^estion. — Maloney  v.  State  <Tex.  Cr.  App-i 

TriaL 

Under  Laws  189R,  p.  166.  i  4204.  accnaed  M4 
entitled  to  tbe  jury  liat  either  24  hoars  or  12 
hoiira  before,  trial  in  speclttad  caies.  thate  r. 


May  (Mo.)  637. 

One  is  not  served  with  jury  list  24  boors  be- 
fore trial,  where  it  Is  delivered  at  12  as.  Satur- 
day, and  at  10:80  Monday  he  is  requited  to  an- 
nounce his  challenges. — State  v.  May  (Mo.)  637. 

A  depnta  sheriff,  who  is  also  a  witness,  may 
be  released  by  the  court  from  the  rale  excluding 
witaesses  during  the  trial.— Brite  v.  State  fTtx. 

Cr.  App.)  342. 

Where  evidence  was  plainly  hearsay,  it  should 
have  been  excluded,  though  tbe  objection  was 
pat  on  the  general  ground  that  it  was  incom- 
petent, Irrelevant,  and  immaterial.— Parker  r. 
United  States  (Indhin  Ter.)  868. 

Permitting  a  witness  to  testify  in  apM^  of  the 
fact  that  he  bad  violated  an  order  endndlng 
witnesses  from  the  coart  room  hdd  not  an  abase 
of  discretion.— Parker  v.  United  States  (Indian 
Ter.)  858. 

It  is  not  error  to  admit  in  rebuttal  orifisal 
evidence  rebnttinit  defendant's  cvldeMie  of  aa 
alibi.- Pilot  T.  State  (Xex.Xr.  AppJ^MBt. 
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A  refusal  to  set  uMe  a  Terdict  on  affldarit  of 
jnror  that  it  was  eonii>eIled  br  threats  hM  prop- 
■PT.— Pilot  T.  State  (Tex.  Or.  App.)  1024. 

The  mere  feet  that  tiie  inry,  while  la  the 
charge  of  the  sheriff  takios  exerdse,  went  to 
the  store  where  the  killing  occnrred  for  the  pur- 
Iiose  of  procuring  some  tobacco,  did  not  coosti- 
tnte  die  receiving  of  eTideoce  oat  of  coort-— Tu- 
dor T.  Commonwealth  (Kj.)  187. 

A  statement  of  the  commonwealth's  attorney 
to  the  jury  not  being  an  obrious  allasioa  to  de- 
fendant's failure  to  testifr,  the  action  of  the 
•<H>art  in  pmnitting  It  to  be  made  is  not  snb- 
stantial  error.— Todor  t.  Commonwealth  (Ey.) 
187. 

Where  an  attorney  talks  with  witnesses  placed 
mder  the  role,  It  is  proper  to  reprimaad  him  in 
the  itresence  of  the  jary.— Magee  t.  State  (Tex. 
Or.  Aw.)  S& 

A  prejodieial  remark  made  hr  the  conn^  at- 
torney in  a  low  tone  of  Toice,  which  the  jadge 
rebaked  immediately,  and  instmcted  the  jary  not 
to  consider,  is  not  error.— Olark  t.  SUte  (Tex. 
Cr.  App.)  622. 

Where  tiie  ^t  count  of  an  indictment  is  de- 
fectlTe,  but  the  second  count  is  ralid,  there  is 
no  error  where  the  conrt,  In  his  charge,  sob- 
mits  the  second  coant  alone. — Bntler  t.  State 
(Tex.  Or.  App.)  9d2. 

Instractlon  on  the  law  of  principals,  in  a  pros- 
ecution  for  riolating  the  local  optica  law,  iUU 
proper.— Wolfe  v.  State  CTex.  Cr.  App.)  997. 

An  omission  to  charge  with  reference  to  the 
purpose  for  which  the  Jai7  shoold  confer  eae- 
tain  eTideoce  hHd  not  error. — Pilot  t.  State  (Tex. 
Cr.  App.)  1024. 

An  instruction  which  attaches  importance  to 
particular  facts  is  error.— Henry  t.  State  (Ark.) 
490. 

Where  testimony  is  introduced  simply  for  the 
purpose  of  impeachment,  hdd  not  necessary  to 
tnre  Instmction  tliat  it  is  to  be  restricted  to  the 
parpose  for  which  it  is  admitted— Magee  t.  State 
iTex.  Cr.  App.)  512. 

A  charge  that,  if  the  jury  had  a  reasonable 
doabt  "from  the  evidence  '  as  to  tlie  guilt  of  de- 
fendant, they  should  acquit  him,  was  no  ground 
fur  rereisal,  although  the  doubt  may  arise  from 
a  want  of  evidence.— Tomlinson  t.  State  (Tex. 
Cr.  App.)  S32. 

Where  the  evidence  showed  a  witness  for  the 
sUte  an  accomplice  of  defendant,  it  was  error  to 
refuse  to  diarge  on  aecomi^ice  evidence. — Bobin- 
«M>n  T.  State  Crex.  Cr.  App.)  62«. 

Where  thae  are  drcnmst^nces  tending  to  con- 
vict defendant  independent  of  the  testimony  of 
the  alleged  aceomplwe,  hHd  not  error  to  refuse 
an 'Instruction  that,  if  the  witnesses  were  accom- 
the  jmy  uoold  acquit. — Henry  State 
Or.  Aiiih)  BMl 

Instraetloii  defining  accomplices,  and  submit- 
tinff  to  the  Jury  the  question  whether  certain  par- 
ties were  accomplices,  Md  snffident— MartiD  T. 
State  CTex.  Cr.  App.)  332. 

An  Instmction  on  fraudulent  intent  that  omits 
tbe  word  "doabt^  is  cured  by  the  suhnds^n  of 
another  tbat  correctly  defines  a  "reasonable 
rioubt"  and  applies  it  to  the  ease.— Poteet  t. 
State  (Tex.  Cr.  App.)  339. 

■  Instructions  as  to  tbe  credibility  of  a  witness 
examined,  and  hHd  not  prejudidal  to  defend- 
ant.—Benson  T.  State  (Tex.  Cr.  App.)  627. 

A  charge  dining  a  fraudulent  intent  Md  to 
sDiBclendr^gaard  the  defendant's  ri^ts.— Brite 
r.  State  CTnc.  Or.  App.)  3ffi. 

A  charge  upon  a  theory  of  defense,  which  the 
defendant  baa  prepared  himself  to  advance  or 
act,  as  draminances  required,  Md  not  oro- 
neoua.— Brit»  t.  State  (Tex.  (Jr.  Ajqk)  842. 


Where  a  defendant  may  or  nuy  not  ha.Te  had 
assistance  in  committing  a  larceny,  a  charge  ap- 
on  the  law  of  nriadpals  Md  not  prejt^icial, 
when  accompanied  hr  an  instructioa  that  tiae  <!»-. 
fendant  must  have  enn«ed  In  committing  the 
larceny  as  a  prindpaL— Bnte  t.  State  (Tex.  Or. 
App.)  342. 

Instmction  as  to  reasonable  doubt  Md  anf* 
ficient— Ray  t.  State  (Tex.  (3r.  App.)  77. 

Evidence  considered,  and  Md  not  to  necessi- 
tate a  special  charge  on  drcumstantial  erl- 
denee.— Kxiwn  v.  State  (Tex.  Cr.  App.)  966. 

Where  testimony  as  to  the  robbetr  and  the 
identity  of  defendant  is  direct,  an  uutruoticn 
on  circumstantial  evidence  is  not  necessary.— 
Droak  V.  SUte  (Tex.  O.  App.)  988. 

Instractions  examined,  and  Md  suffident  at 
to  drcnmstantial  evidence. — Simnadier  v.  State 
(Tex.  Cr.  App)  864. 

It  b  error  to  group  certain  drcumstances  In  an 
Instruction,  and  inaicate  the  force  to  be  given 
them.— &<own  t.  Gommonwealtfa  (Ky.)  214. 

Charge  Aeld  erroneous,  as  being  on  the  wei|dit 
of  the  testimony.— Martkfl  t.  State  Or. 

App.)  91. 

Wliere  the  law  has  been  fully  given  by  the 
court,  It  Is  not  necessary  to  repeat  the  Instruc- 
tions in  another  form.— Ray  t.  State  (Tex.  Or. 
App.)  77;  Ruiadl  v.  Same  (Tex.  Cr.  App.)  81; 
Ormand  v.  Same  (Tex.  Cr.  Aiv.)  OtL 

Motions  for  new  trial. 

Under  Rev.  St.  f  4270,  a  motion  bir  a  new 
trial  cannot  I>e  amended  after  foar  days  from 
verdict— State  v.  Hunt  (Mo.)  389. 

A  motion  for  new  trial  on  the  ground  of  pre- 
judgment of  a  ioror  must  be  supported  by  'aflHa- 
vit  of  defenduit  and  eonnsel.- State  t.  Hunt 
(Mo.)  388. 

In  passing  mi  a  motion  for  new  trial,  the  conrt 
may  look  at  the  evidence  of  a  witness  on  the 
examining  trial,  to  aacertain  whether  it  is  prob- 
able that  a  witness  wiU  swear  to  facts  as  stated 
in  the  motion.— Maloney  r.  State  (Tex.  O. 
App.)  980. 

An  aflldavit  for  new  trial  alleging  newly-dis- 
covered evidence,  which  shows  on  its  face  that 
the  accused  was  a  partu:ipant  In  the  acts  set 
up  as  newly  dlsoovned,  is  insufficient— Blades 
T.  State  (Tex.  O.  App.)  979. 

New  trial  beeanae  of  surprise  Md  properly  re- 
fused.—McNeai  V.  Sute  (I^.  Or.  App.)  702. 

That  a  defendant  was  surprised  by  the  evl- 
dence  of  his  own  witness  Is  not  ground  for  a 
new  trial.— Simnacher  v.  State  (Tex.  Or.  App.) 
612. 

Evidence  on  which  a  defendant  moved  for  a 
new  trial  examined,  and  Md  insufficient— Sim- 
nacher T.  State  (Tfex.  Or.  Aw)  612. 

It  is  pn^r  to  deny  a  new  trial  asked  on  the 
ground  of  newly-discovered  evidence,  where  no 
affidavit  of  dfacovery  is  made.— Baxter  v.  State 
(Tex.  Cr.  App)  87. 

Accused  held  not  to  have  used  dUlgence  In 
procuring  evIdMee  daimed  to  be  newly  die- 
covered.— Oannintfinm  T.  State  (Tex.  O.  App.) 

968. 

Lack  of  diligence  of  one's  attorney  In  looking 
up  evidence  ts  no  ground  for  new  trial.— Sim- 
nacher V.  State  (Tex.  Cr.  App.)  612. 

It  is  proper  to  refuse  a  new  trial  asked  on  the 
ground  of  newly-disooTered  evidence,  where  such 
evidence  Is  merely  cumolatiTe.- Baxter  t.  Stats 

(Tex.  Cr.  App.)  §1. 

A  new  trial  for  newly-discovered  evidence, 
which  could  not  affect  the  result,  Md  pimerir 
denied.— Bodge  v.  State  (Tex.  Cr.  App.)  994. 

A  new  trial  will  not  be  granted  for  newlr* 
discovered   Impeaching  te8tlmon7.^Poteet  T. 
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State  (Tex.  Cr.  Aj>p.)  339;  McNeal  t.  Same 

(Tex.  Or.  App.)  792. 

Applicatioti  (or  new  trial  on  the  gromtd  of 
newly-cUscovtted  eridence  held  iiuafficieuL— Sim- 
nacher  t.  State  CTez.  Or.  Ant.)  354. 

New  trial  on  the  ground  of  newIr-diacoTered 
evidence  hdd  properly  refased.  —  MeNeal  v. 
State  (Tex.  Gr.  App.)  782;  Wade  t.  Same  (Tex. 
Cr.  App.)  990. 

An  aitTT  anataioinff  a  motioD  to  qnaah  an  in- 
dlctmeat.  ont  without  any  further  <nder,  is  not 
a  final  iudgment,  and  an  appeal  will  not  lie,— 
State  T.  Fralier  (Ifo.)  889. 

Oonviction  upon  one  count,  and  Jodgmcnt  upon 
another,  is  not  final  and  appealable.— Wooible 
T.  State  (Tex.  Or.  App.)  114. 

An  appeal  will  be  dismisBed  where  no  notice 
thereof  waa  glTen.— Hurlock  t.  State  (Tex.  Cr. 
App.)  092. 

Notice  of  appeal  ii  easentliU  to  sire  jarlsdlc- 
tton.— Huilock  T.  State  (Tex.  Gr.  App.)  992. 

Where  a  recosniiance  la  defectire.  a  proper 
one  cannot  be  entered  into  pending  ue  ai^eal. 
ao  as  to  perfect  it.— YonncmaiL  T.  State  (Tex. 
Cr.  App.)  Q19. 

It  ia  no  ezcuae  for  failing,  on  appeal  from  jna- 
tlce,  to  file  within  the  prMcribed  time  a  atato- 
tor7  bond,  that  defendant  did  not  have  a  law- 
yer.—Ward  T.  State  (Tex.  Cr.  App.)  965. 

rhe  record  beinr  before  the  court,  without 
judgment  baying  been  entered  below,  the  ap- 
peal will  be  dismissed.— Eatea  v.  State  (Tex. 
Cr.  App.)  982. 

—  Preavntatloii    and    veaarvatloK  of 
STovada  of  review. 

An  objection  to  duplicity  in  an  information 
cannot  be  first  xaiaed  on  appeal- Howerton  t. 
State  (Tex.  Gr.  Apn.)  1018. 

Aaalgnment  of  ezror  that  the  ooort  failed  to 
give  an  Inatmetlon  cannot  be  mafatatned  where 
no  exemtioo  waa  reserved  or  presented  in  the 
motion  n>r  a  new  trial,  under  Acts  2Sth  Leg. 
p.  17.— Magee  t.  State  (Tex.  Cr.  App.)  612. 

An  Improper  remarlc  of  counsd  will  not  be 
reviewed,  unless  an  objection  has  been  made,  a 
mling  obtained,  and  an  exception  aared.— Par- 
ker T.  United  Statea  (Indian  Ter.)  868. 

Alleged  improper  remarks  of  district  attorney 
Mil  not  be  reviewed,  where  there  was  no  re- 
aneat  for  cbane  in  rriatlon  theKto.— Franklin 
T.  State  (Tex.  Gr.  App.)  8C. 

BcTor  in  admitting  evidence  will  not  be  review- 
ed wbne  no  grouna  of  objection  waa  specified.— 
Price  V.  State  (T».  Cr.  App.)  96. 

FttUnie  to  give  an  Inatmetlon  ia  no  groond 
Ibr  revoaal,  whwe  the  diarge  was  not  asked, 
and  no  exception  was  preaerved.  —  Kossdl  v. 
State  (Tex.  Or.  App.)  81. 

Where  no  exception  la  saved  to  rulings  on 

motion  to  gnash  an  information,  the  action  can- 
not be  reviewed.— State  v.  Campbell  (Mo.)  167. 

One  who  aaka  for  a  statemmt  from  the  court 
cannot  predicate  error  upon  Ita  liaving  been 
made  In  presence  of  the  Jtiry<  wliere  he  old  not 
aak  to  have  the  ju^  retued.— Qregoy  T.  State 
(Xtx.  Or.  App.)  1017. 

—  B«eord  amd  proeeedlmga  mat  ia  re«- 
ovd. 

A  tranacript  filed  April  29.  1897,  on  appeal 
from  a  jud^mit  rendmd  Mardi  1,  1897,  is 
within  the  60  days  weaofbed  to  the  Code^ 
Qmimonwaalth  t.  O.  W.  Taylor  Oo.  (Ky.)  399. 

Where  transcript  Is  not  filed  within  the  00 
dajrs  prescribed  ^  the  Code,  the  appeal  will  be 
dismlB9ed.-^3omnionwealth  r.  F,  o.  AihtKook 
Co.  (KyO  880. 


A  tranacript  showing  delivery  to  anwHanf s 
attorney,  and  that  It  men  found  Ita  way  into 
the  appellate  court,  will  be  stricken  oat  onder 
Code  Cr.  Proc.  1^,  art.  887.— Pilot  T.  State 
(Tex.  Cr.  App.)  112. 

A  refusal  of  a  new  trial  for  Insufficiency  of 
the  evidence  cannot  be  reviewed  where  there  U 
no  statement  of  facta. — WilUama  v.  State  (Tex. 
Cr.  App.)  518;  Green  v.  Same  (Tex.  Or.  App.> 
1006. 

Whether  or  not  there  waa  eridence  to  instifr 
a  verdict  of  guil^  cannot  be  reviewed  on  appeal 
where  the  record  does  not  contain  the  statement 
of  factar-WIlliama  v.  State  (Thl  Or.  App.)  517; 
Smith  V.  Same  ^Tex,  Cr.  App.)  1006. 

Where  there  la  no  statement  of  facta,  whether 
the  verdict  ia  contrary  to  the  law  cannot  be  re- 
viewed.—Smith  V.  State  (Tex.  Or.  App.)  1006.. 

Kulinga  on  evidence  cannot  be  considered  in 
the  absence  of  a  statement  of  facts.— Gaatleman 
V.  State  (Tex.  Cr.  Aw-)  891;  Smith  Same 
(Tex.  O.  App.)  100& 

A  statnnent  of  facta  not  amroved  br  the 

trial  juilfce  cannot  be  considered.— Oastleman  v. 
State  (Tex.  Gr.  App.)  991;  Green  v.  Same  (Tex. 
Gr.  App.)  1003. 

A  atatement  of  facte  not  agreed  to  or  approTCd 
cannot  be  coDSid«red,r-6reen  t.  State  (Tex. 
Cr.  App.)  1006. 

Where  a  statement  of  facta  la  not  approved 
the  trial  judge,  the  instructions  cannot  be  re- 
Wewed.-^ohDSon  v.  State  (Tex.  Cr.  App.)  1007. 

A  Statement  of  facte  filed  out  of  time  withoai 
consent  will  not  be  conaid«ed  on  appeaL^-Oreg- 
ory  V.  State  (Tml  Or.  App.)  1017. 

A  statement  of  facta  filed  ont  of  term,  and 
without  an  order  entered  for  that  purpooe^  can- 
not be  considered.- Butler  v.  State  (Tex.  O. 

App.>  092. 

A  statement  of  facts  approved  after  adjourn- 
ment cannot  be  con8iderea.~Gla88cock  v.  State 
(Tex.  Cr.  App.)  086. 

Sufficient  diligence  in  filing  statement  at  fact* 
and  trill  of  excepdona  after  term  Add  not  shown 
so  as  to  authorize  their  consideration.— Becord 
V.  State  (Tex.  Or.  App.)  114. 

Statement  of  facto  embodying  questions  and 
anawers  of  wEtnessea  will  be  smacen  out.— Ex 
parte  Nairn  (Tex.  O.  App.)  82. 

BiUs  of  exception  filed  10  days  after  the  term 
cannot  be  oonsldered^ElllB  T.  State  (I^  O. 

App.)  978. 

Where  bills  of  exceptions  are  not  apnoved. 
and  the  record  contains  no  atatement  of  facts, 
the  grounds  of  motion  for  new  trial  cannot  be 
considered.- Noble  v.  State  (Tex.  Or.  App.)  078. 

Bill  of  exceptions  not  approved  by  tbe  trial 
judge  cannot  be  conaldered. — Moaa  v.  Etate 
(Tex.  Cr.  Aop.)  983;  Glaaw»ck  v.  Same  (Tex. 
Cr.  App.)  986;  Green  t.  Same  (Tex.  C^.  Aw-l 

1006. 

The  denial  of  a  continuance  cannot  be  re> 
viewed  in  the  absence  of  a  bill  of  exceptiona.— 
Ellia  V.  State  (Tex.  Or.  App.)  878;  Smith  v. 
Same  (Tex.  Cr.  App.)  991. 

When  the  record  rautains  no  UU  irf  excep- 
tiona,  rulings  of  the  court  cannot  be  considered 
on  appeal.— WartEdAr  t.  State  (Itt.  Gr.  App.) 
OBfl. 

Exdnslon  <tf  evidence  will  not  be  reviewed 
where  the  evidence  is  not  set  forth  in  the  biU 
of  exceptiona.— Hoakins  v.  State  C^x.  G^.  Appi) 
1003. 

Objection  on  motion  for  new  trial  to  teatimoiy 

cannot  be  determined  in  tiie  abaenee  «f  a  twl 

of  exceptions.— Kearly  v.  State  ^ex.  Cr.  App.> 
000. 

Failure  of  Mil  of  exceptions  to  aet  ont  allega- 
tions xe^ulrcd  br  atatute  ia  application  tar  a 
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continuanoe  annot  be  cured  by  aDegatlons  in 
piotlon  for  sew  triaL— Bresnan  t.  State  ClVx. 
Gr.  App.)  111. 

A  TefDsal  to  grant  a  continuance  cannot  be 
reviewed  wbere  the  motion  la  not  in  the  record, 
and  liie  biU  of  exceptlona  does  not  atate  that  it 
wai  not  for  delay,  or  reasonable  expectation  of 
{•locnrinR  attendance  at  a  future  day. — ^Breinan 
T.  Bute  (Tex.  Cr.  App.)  111. 

An  objection  thai  witnesses  were  allowed  to  re- 
main In  the  ooort  room  will  not  be  amsidered 
when  not  shown  by  a  Ull  of  ezceptioDB.— Masee 

State  (Tex.  Cr.  Ap^)  88. 

Error  In  permitting  witness  to  be  recalled  after 
armment  uosed  mnst  be  pres^ted  by  a  bill  of 
exceptions.— Childress  t.  State  (Tex.  Cr.  App.) 
100. 

tiroonds  for  a  new  trial  cannot  be  considered 
without  a  bill  of  exe^>tiona  or  statement  of 
facta.— SnlllTan  t.  State  CDex.  Cr.  App.)_342; 
OlasBcock  T.  Same  (Tex.  Cr.  Am.)  08d;  W^e- 
field  T.  Same  (Tex.  Cr.  App.)  986. 

Errors  in  mllngs  oo  eridence  or  In  Instmc- 
tions  cannot  be  reviewed  where  no  bill  of  excep- 
tiona  was  pieterred,  and  there  was  no  statement 
of  facts.— Balloway  t.  State  fTcx.  Or.  App.) 
lOS;  Kearly  t.  Same  dtex.  O.  App.)  990. 

E!rror  in  orermling  an  objection  to  certain  exi- 
■dence  will  not  be  rcTiewed  where  the  bill  of  ex- 
•ceptiona  fails  to  state  what  the  witness  testified 
to.— Green  v.  State  (Tex.  Cr.  App.)  1003. 

Bill  of  exceptions  to  admission  of  evidence  t'o 
prove  certain  facts  hdd  insafficient  where  it  did 
not  state  that  such  tacts  were  proved.— Hower- 
lon  V.  State  (Tex.  Cr.  App.)  1018. 

Snggeationa  in  trial  court  as  to  error  in  giv- 
ing inatmctions  are  not  Ulls  of  exceptions  to  the 
charge.— aiartln      State  ^ez.  Cr.  App.)  892. 

A  biU  of  exceptions  on  a  trial  for  marder, 
stating  that  defendant  offered  to  prove  and  could 
have  proved  tqr  two  witnesses  that.  If  more  than 
<»e  ahot  Iwd  been  fired,  they  would  have  seen  it, 
iOd  too  faidefinite.— Onnand  v.  State  (Tex.  Cr. 
App.)  5ZL. 

Bill  of  exceptions  cannot  be  aided  by  reference 
to  stat«n«it  of  facts. — Howerton  v.  State  C£e\. 
Cr.  App.)  lOlS. 

Bill  of  exceptions  cannot  be  aided  by  state- 
ments in  writing  on  motion  for  new  trial  nor  hy 
the  statement  of  facts.— McGlasson  v.  State 
(Tex.  Or.  App.)  98. 

Bills  of  exceptions  which  reqaire  a  statement 
of  facts  to  determine  the  error  alleged  cannot 
be  considered  In  the  absence  of  a  statement.— 
Oregory  v.  State  (Tex.  Cr.  App.)  1017. 

BID  of  exceptions  held  to  show  the  Inadmissl- 
Ulitr  of  the  evidence.— McGIasson  v.  State  Cl^x. 
Or.  App.)  98. 

Itefnaal  to  quash  an  Information  on  the 
ground  that  the  complaint  was  filed  in  justice 
court  will  not  be  sustained,  where  the  record 
does  not  ahow  that  it  waa  filed  there. — CasUe- 
man  t.  Btete  (Tex.  Or.  App.)  99ft. 

When  the  record  does  not  contain  the  evi- 
dence, the  court's  refusal  to  give  certain  In- 
atractlons  cannot  be  considered  on  appeal.— 
Wartelfllty  v.  State  (Tex.  Cr.  App.)  991. 

Error  in  overroling  a  motion  to  continue  to 
meet  testimony  of  a  witness  will  not  be  re- 
Tlewed  where  the  evldeuce  is  not  In  the  rec- 
ord.—Green  V.  State  (Tex.  Cr.  App.)  10(3. 

Hie  faltnre  to  exclude  a  certain  witness  vnder 
the  rale  must  be  shown  to  be  prejudicial  to  the 
anirilant  by  showing  what  testimony  the  wit- 
ness heard.— Brite  v.  State  (Tex.  Cr.  App.)  342. 

Error  in  giving  inatructlons  cannot  be  consid- 
•ered  in  the  absence  of  the  statement  vt  facta.— 
Moas  T.  State  (Tex.  Or.  App.)  983. 


In  the  absence  of  a  statement  of  facts,  a  re- 
fusal of  instmctions  cannot  be  reviewed. — Me- 
Nair  v.  State  (Tex.  Cr.  App.)  987. 

Where  the  diane  given  Is  applIcaMe  under 
the  aUegationB  of  ue  indictmoit,  and  there  is  no 
statement  of  facta,  a  reversal  on  the  around  that 
all  necessary  instrnctlona  were  not  girai  will  be 
denied.— Xvam  r,  SUte  (lex.  Gr.  An».)  841. 

Record  h4d  to  show  that  defendant  la  in  jail 
as  against  a  motion  to  dismiss. — ^Lewis  v.  Stete 
(T«x.  Ot.  App.)  82. 

Id  the  absence  of  testimony,  a  refusal  of  a 
new  trial  for  newly-discovered  evidence  cannot 
be  considered.— Lewis  t.  State  (Tex.  Or.  Am.) 

82.  . 

Alleged  error  in  changing  a  file  mark  on  In- 
formation will  not  be  considered  where  there  is 
no  evidence  of  the  change.— Moss  v.  State  (Tex. 
Or.  App.)  98B. 

  Berlew. 

The  court  of  criminal  appeals  cannot  Inquire 
upon  what  evidence  the  grand  jniy  found  an  in- 
d[ctment.-CIark  v.  State  (Tex.  Gr.  App.)  622. 

Where  the  record  of  a  case  shows  that  a  Jury 
was  "duly  aetectsd,  ImpaDeled,  and  Bworn,*^  the 
presnmptim  is  that  the  Jury  waa  avrora  m  the 
case  wherdn  the  entry  la  made.— Harrlaan  v. 
State  CTex.  Or.  App.)  1002. 

In  the  absence  of  a  statement  of  facts,  it 
will  be  presumed  on  appeal  that  the  evidence 
was  sufficient- Williams  v.  State  (Tfex.  Cr. 
App.)  983. 

Where  defendant  Is  convicted  of  manslaughter 
under  an  indictment  for  murder,  the  error,  if 
any,  [n  an  instruction  defining  "malice  afore- 
thoui^t,"  is  harmless. — Moody  v.  Commonweeltii 
(Ky.r209. 

Error  cannot  be  assigned  on  evidence  whldi  the 
court  instrocta  the  jury  to  dtBregatd^Magee  v. 
State  (Tex.  O.  Ant.)  9& 

Admission  of  Inqnoper  Impeaching  evidence 
had  harmless.— Price  State  (Tex.  Or.  Aim.) 
96. 

The  ^ving  of  a  chaqce  whldi  permits  a  con- 
viction of  an  offense  not  sufficiently  charged  in 
the  Information,  though  a  lesser  included  offense 
is  charged,  is  reversible  error,  where  it  is  nn- 
certafai  of  wbldi  oflcnse  the  Jury  found  the  de- 
fendant guilty.— Lmnax  v.  State  (Tex.  Or.  App.) 
92. 

Instructions  hM  not  prejudicial  to  defendant. 
—Tucker  v.  State  (Tex.  Or.  A^)  106. 

A  refusal  by  the  court  to  permit  defendant  to 
examine  a  witness  for  the  commonwealth  touch- 
ing transactions  that  would  tend  to  impeach  said 
witness,  where  the  facts  sworn  to  by  this  wit- 
ness were  substantiated  by  the  testimony  of  other 
witnesses.  Is  not  reversible  error.— Dugan  V.  Oun- 
monwealth  (Ky.)  418. 

Admission  of  evidence  of  statements  made  to  a 
witness  for  commonwealth  by  a  witness  for  de- 
fendant hdd  not  prejndidal  to  defendant.— Dosan 
V.  Oommonwealtii  0^7.)  41& 

A  certain  Instruction  AeM  hannless.^^}utt- 
ningham  v.  State  (Tex.  Oc.  App.)  988. 

The  omission  to  inatraet  upon  the  purpose  of 
certain  evidence  was  not  ground  for  reversal, 

where  no  Nejudice  was  shoWn. — ^Brown  T. 
State  (Tex,  X>r.  App.)  966. 

Defendant  held  not  prejudiced  by  the  failure  of 
the  court  to  explain  the  sort  of  verdict  to  be 
rendered,  where  the  jury  assessed  the  minimum 
punishment.— SteVHis  v.  Stato  (Tex.  Or.  JLifp.) 
102. 

Evidence  that  the  person  from  whom  one  ac- 
cused of  catile  theft  obtained  the  stolen  cow  said 
in  the  iweseoce  of  the  accused  that  he  had  stolen 
many  a  cow,  but  had  not  stolen  this  oow,  k«fd  not 
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prejudicial  to  the  aceiued.— Glaik  t.  State  (Tex. 
Or.  App.)  522. 

A  coDTictioD,  where  there  U  evidence  to  nis- 
tiin  it,  will  not  be  dtaturbed.— RnmeU  t.  State 
(Tex.  Or.  Add.)  81;  Harriion  t.  Same  <T«. 
Cr.  App.)  1002. 

A  conrictiOQ  on  conflicting  evidence  will  not 
be  diatarbed.— Wade  t.  State  (Tex.  Or.  App.) 
980;  Smith  t.  Same  fT^.  Cr.  Aiv-)  091. 

CROSS  COMPLAINT. 

See  "Pleading." 

CROSS-EXAMINATION. 

See  "Witneaa." 

CROSSINGS. 

Railroad  eroadnga,  aee  "Railroada." 

CURTESY. 

Right  of  anrriTing  hnaband  of  deceaaed  rerer^ 
niouOT  to  cnrteer  in  the  reveralon  determined.— 
ACartiB  T.  Tna  (Mo.)  656. 


Of  child. 


CUSTODY. 

"DiTorce," 

DAMAGES. 


Ari^nc  from  maintenance  ot  ntiiaano&  see 

"NSUnce.** 

 operation  of  railroada,  aee  "Railroadi." 

Breaca  b7  buyer  of  contract  for  Bale  of  goods, 

see  "Sales." 

 by  vendor  of  contract  for  sale  of  land,  see 

"Vendor  and  Purchaser." 

For  causini;  death,  see  "Death." 

For  property  taken  for  piiWic  use,  aee  "Emi- 
nent Domain." 

Recovery  In  particular  actions, see  "Ejectment"; 
"IVespaaa  to  Try  Title." 

In  action  for  breach  of  contract  to  accept 
certain  aawloga  sold,  plain tlfl  was  not  entitled 
to  recover  for  interest  on  notes  of  defendant 
and  the  coat  of  idle  time. — Sabine  Tram  Go.  v. 
Jones  (Tex.  dr.  App.)  905. 

Profits  onder  a  contract  which  are  certain  and 
definite  held  a  proper  measure  of  damagea  on 
breach  of  the  contract.— Sabine  Tram  Co.  v. 
Jones  (Tex.  Civ.  App.)  906. 

Courts  will  not  treat  aa  liquidated  damages  a 
Bum  named  aa  ancii,  when  it  does  not  bear  such 
proportion  to  the  actual  damages  that  It  may 
reaaonably  be  presumed  to  have  been  arrived  at 
on  a  fair  estimation  by  the  parties  of  the  com- 
pensation  to  be  paid  for  the  prospective  loss.— 
Wilcox  T.  Walker  (Tex.  Oiv.  App.)  679. 

Damagea  cannot  be  recovered  for  mental  pain 
unaccompanied  by  physical  injury. — Peay  t. 
Western  Union  Tel.  Co.  (Ark.)  965. 

Mental  aogulBb  caused  by  apprehensioa  as  to 
the  condition  of  one's  family,  aa  a  result  of  per* 
tonal  injnriea,  cannot  be  considered  in  estimat- 
ing damages.- Planters'  Oil  Co,  t.  Manaell  (Tex. 
CW.  AppO  913. 

BnmplaiT  dMBacee. 

Pacta  km  to  justify  a  verdict  for  exemplary 
damages,  even  tnougti  olaintlff  did  not  state  he 
was  humiliated  or  mortified.— LonisviUe  ft  N.  B. 
Oo.  T.  Donaldson  (Ky.)  430. 

Where  flie  award  of  punltfre  damages  is  not 
neeessarllT  the  result  of  passion  or  prejudice, 
tiie  verdict  will  not  be  dlaturbed.- LoaleTiUe  &  N. 
B.  Go.  T.  Donaldson  (Ky.)  489. 


In  an  actJon  arising  under  Const.  Ky.  |  241. 
before  the  enactment  of  Ky.  St.  {  6^  poidttn' 
damagea  may  be  recovered. — Owensboro  ft  N. 
Ry.  Co.  V.  Barclay's  Adm'r  (Ky.)  177. 

EzeeaalTe  duuves. 

f^OOO  tor  permanent  injuries  to  a  printer  Mi 
not  exceaalTe.- Honston  City  St  By.  Oo.  v. 
Medlenka  (Tex.  Civ.  App.)  1U28. 

A  verdict  for  $5,000  for  loas  of  Siigen*  of 
right  hand  Arid  not  excessive. — ^Miiwmari.  K.  & 
T.  Ry.  Co.  of  Texas  v.  Hauer  fTex.  Qv.  App.» 

lora 

Verdict  of  $11,600  for  permanent  injnriea  to  s 
switchman  lidd  not  excenaive. — Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Chambera  (Tex.  Civ. 

App.)  loeo. 

J 5,000  tor  personal  injuries  Md  not  excessive. 
Mveston,  H.  ft  8.  A.  Ry.  Co.  v.  Parrish 
(Tex.  dr.  App.)  686. 

Bvidence  Md  to  show  that  the  damages  award- 
ed were  excessive.— Texas  ft  N.  O.  R.  Co.  v. 
Syfan  fXex.  Civ.  App.)  1^1. 

Pleadia^  eridenee.  amd  — aaaaaamt. 

Allegabona  in  a  petition  in  an  action  for  per- 
sonal Tnjnrles  kdd  not  sufficienUy  spetdflc.— Cib- 
of  Maiahall  t.  MeAlUster  fi  nx.  Civ.  App.)  1013. 

Allegations  as  to  damages  for  breach  of  con- 
tract not  to  engage  in  a  certain  business  fbr  a 
specified  time  hwsu&cient  on  general  demurrer. 
— Erwin  V.  Hayden  (Tex.  Civ.  App.)  610. 

Evidence  of  complaints  by  plaintiff  to  bis 
physidan  when  examining  hun  Md  admiariUt* 
as  part  of  the  res  geatK.— Wheeler  t.  IVIer  9. 
B.  I^.  Co.  (Tex.  Sup.)  876. 

Where  the  injury  apnears  serlons  and  penna- 
nent,  direct  evidence  of  mental  suffering  is  nn- 
ueceasaiy  if  alleged  In  the  petition.— City  of  San 
Antonio  v.  Kreusd  (T^  Civ.  App.)  615. 

In  an  action  for  damages  it  la  preiodldal  error 
to  admit  testimony  that  a  certain  attorney  had 
advised  the  bringing  of  the  suit  becaose  he- 
thought  recovery  might  be  h ad. — PlaQters*  CHI 
Co.  T.  Monsell  (Tex.  Civ.  App.)  013. 

It  was  error  to  submit  the  question  of  a  med- 
ical hill  agreed  to  be  paid  by  plaintiff,  where  it 
was  not  uown  tiiat  the  amount  waa  reaaonaUe. 
— Wheelmr  t.  Tyler  8.  B.  By.  Oo.  (Tex.  Sap.) 

876. 

Instructions  in  an  action  by  a  mother  on  her 
own  behalf  and  on  behalf  of  her  Infant  aoiit  to 
recover  damages  for  injury  to  the  latter*  ktU 
not  to  direct  a  doable  reoorery  for  the  aerrices 
of  Infant  daringInfancy.-^olf,  C  ft  8.  F.  By- 
Oo.  T.  Johnson  CTfs.  OIt.  App.)  S83. 

An  inatmction  in  an  action  by  a  another  for 
loss  of  •ervicea  of  her  infant  son,  based  npon  tbi- 
pleading,  which  alleged  his  age  as  6  years,  wlien 
the  evidence  showed  him  to  be  10  years  old,  heU 
not  mlideading  as  directing  the  jury  to  compntp- 
damages  npon  the  basia  of  ttie  age  ot  the  son 
being  6  yeara.-Oulf,  a  ft  S.  F.  By.  Ca  v. 
Johnson  (Tex.  Civ.  App.)  683. 

It  is  not  error  to  instruct  the  jmy  to  conrider 
the  decreased  earning  capacity,  in  aase^ng  dam- 
ages, when  there  ia  evidence  that  presents  tha> 
phase  of  damages. — Qalveston.  H.  ft  8.  A.  Ry. 
Co.  V.  Parriah  ^Tex.  Civ.  Am-)  636. 

A  cbarfce  as  to  personal  injuries  critidsed  a< 
calculated  to  confuse  the  jury,  and  to  induct* 
them  to  give  damages  twice  for  the  same  loas.- 
MIsBouri,  K.  ft  T.  By.  Co.  of  Texaa  t.  Hannig 

(Tex.  Sop.)  608. 

The  court  need  not  make  aeparate  flndrags  oo 
each  item  of  damages  untess  so  requested.— Tex- 
as Cent.  B.  Ca  V.  Fisher  (Tte.  Qv.  Ap».)  BSi. 

DEATH. 

Const.  Ky.  1 241.  giTing  s  right  of  acttoo  to  Ae 
peisonal  reptesentatirc  againat  any  penoo 
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img  the  deaUi  of  Ui  intestate  hf  wroDgtul  act, 
does  not  ecutitate  tbe  taUox  of  property  with- 
out due  proGen  of  law,  alnoogh  tbe  lecoTery 
may  be  for  the  benefit  of  prasoaa  who  have  no 
peconiary  intemt  in  the  life  of  deceased.— Owens- 
boro  &  N.  Rr.  Co.  r.  Barclay's  AdmV  (Ky.)  177. 

Id  an  action  f<H:  kiQin^  of  ndaintiffs  son  by 
defendant's  employte,  petition  hdd  not  to  state 
oaoae  of  action,  ni^er  Ky.  St.  U  4,  6.— ECarria  t. 
Kentncky  'Hmber  &  liamber  Co.  (Ky.)  402. 

A  father  cannot  maintain  action  against  an 
employer  for  killing  of  son  by  fellow  aerTants, 
under  Ky.  St  ||  4,  6.— Harris  t.  Kentnck? 
Timber  A  Lumber  Co.  (Ky.)  462. 

Where  plaintiff,  In  an  action  for  the  deatii  of  a 
relntlT^  shows  that  there  are  other  relativefl  that 
ahoold  hftTe  beoi  joined  aa  plaintiffs,  it  ia  Incnm- 
bent  npon  him  to  zequest  a  stay  of  proceedinKs, 
nntil  the  neoeasary  amendment  can  be  made; 
and,  if  this  be  not  dene,  plaintiff  cannot  recoT». 
— GalTeston,  H.  &  S.  A.  By.  Co.  v.  McCray 
(Tex.  OLw.  App.)  275. 

Todict  for  $2,000.  awarded  a  mother  for  the 
death  of  her  aon,  hdd  not  excesalTe.— Gulf .  0. 
&  S,  r.  Ry.  Co.  -V.  KoyaU  CDo.  OIt.  App.)  815. 

DECEDENTS. 

Kstatai,  BM  **BzeeatoT8  and  Adndnlstraton.** 

DECURATIONS, 

As  eridmee  in  dvU  actlona,  see  "Eridence." 
— -in  criminal  proaecntlonB.  see  "Criminal 
Law." 

DEDICATION. 

or  street,  see  "Mnnidpal  Corporations." 

The  markhig  at  one  of  three  squares  as  "&Icet- 
iiig-House  Square"  kdd  to  be  a  dedication  for 
r^ywM^^rpoHes.— City  of  MaysrUIe  t.  Wood 

DEEDS. 

See,  also,  "CorenantB";  "Vendor  and  Purchas- 
er." 

Construction  of  mineral  deed,  see  "Mines  and 

Minmls." 
Platoppel  by,  tee  "Estoppd." 
Of  lK«ieetead,  aee  "Homeatead." 
Of  traat»  see  "Asaignmenta  for  Benefit  <tf  Cred- 

itora";  "Mortgages." 
Parol  or  extrinsic  evidence,  ica  '^Mdenee.'* 
Tax  deed,  sea  'rTaxation.** 

Ihongh  it  may  be  that  plaintiff,  faaTing  by  hts 
own  fanit  hwt  a  deed  from  defendant  to  his 
grantor  before  it  was  recorded,  could  not  compel 
defendant  ta  execute  another  deed,  it  was  proper 
to  direct  a  commissioner  to  conrey  on  her  part. 
— McCattley  v.  Galloway  (Ky.)  225. 

Plaintiffs  are  not  entitled  to  recover  land  which 
they  claim  under  a  deed  wUch  they  made  no  ef- 
fort to  record  for  26  years,  the  land  having  in 
the  meantiae  been  sold  under  execution  against 
the  grantor,  and  purdiased  hf  defendants,  who 
recovered  possession  In  ejectment  and  have  held 
it  for  many  years.— Logan  v.  Catron  (Ky.)  213. 

The  grantor  in  a  conveyance,  who  was  not  ca- 
pable of  understanding  its  nature,  and  who  re- 
ceived no  consideration  therefor,  is  entitied  to 
have  it  set  aside  as  against  the  heirs  of  a  subse- 

8 Dent  grantee  who  paid  nothing  for  the  land.— 
^ay  V.  Wilson  (Ky.)  186. 

A  deed  to  a  person  and  her  bodUy  hdrs  after 

her  decease  conveys  an  estate  In  fte. — Brown  v. 
Brown  (Tfflm.  Ch.  App.)  126. 

Inatnunent  binding  obligor  to  make  a  deed  on 
demand  kdd  to  pass  the  equitable  title.— lomi- 
Una  T.  Brooeka  (Tex.  Civ.  AwO  70. 


Beservation  in  deed  construed,  and  hdd  to  ^ve 
a  grantor  no  power  to  sell  the  property.- 
O'(3onnor  t.  Vineyard  (Tex.  Civ.  App.)  66. 

The  record  of  a  deed  was  notice,  though  It  had 
been  destroyed  by  fire  at  the  time  of  a  aabse- 
qnent  purchase  of  tlie  land,  where  the  deed  was 
again  recorded  after  the  purchase,  and  before  the 

Saasage  of  the  act  relating  to  destroyed  records. — 
fattfeld  T.  Hnntington  (Tex.  Qt.  App.)  63. 

The  record  of  a  deed  in  bat  one  of  two  counties 
In  which  the  land  lies  is  notice  of  the  grantee's 
title  to  the  part  of  the  land  lying  in  me  other 
county.  —  Mattf eld  v.  Hnntingtmi  (Tex.  Civ. 
App.)  63. 

A  deed  describing  the  land  conveyed  as  ac- 
quired by  will  from  his  grsndfather,  when  it  was 
acquired  l^-  deed,  Add  not  to  affect  the  validitr  of 
the  deed.-Bhleld8  v.  Hlnkle  (Ky.)  485. 

Desolption  of  hind  in  deed  construed.— Pree- 
nell  T.  Headley  (Mo.)  378. 

Covenants  by  a  corporation  are  snfBcIently 
proved  by  a  deed  executed  by  P.  J.  W.  &  Bro., 
''incorporated."— P.  J.  Willis  &  Bro.  v.  Smltii 
CTex.  Civ.  ApD.)  326. 

Parol  evidence  ia  admisslUe  to  move  consid- 
eration additional  to  that  recited  m  a  deed.— 
Oarrett  T.  Boblnaon  (Tex.  C!lv.  App.) 

X>elivery  of  deed  lo  notary  to  be  deposited  for 
record  for  the  grantee  Is  a  sufficient  delivery.— 
Herring  v.  Mason  (Tex.  Civ.  App.)  797. 

Where  a  grantor  reserves  in  a  conveyance  the 
tan  barh  growing  on  the  land,  and  the  right  to 
enter  to  cut  and  remove  the  same,  he  must  fx- 
erciae  the  right  within  a  reasonable  time.—Mor- 
ris  V.  Bandera  (Ky.)  783. 

Where  the  joint  ownen  of  a  contingent  inter- 
est in  land  agreed  to  convey  each  to  the  ottier 
one-half  the  land,  the  deed  executed  by  one  of 
them  will  not  be  set  aside  on  the  ground  that  it 
waa  without  consideration.- Weatherford  T. 
Boulware  (Ky.)  72a 

DEFAMATION. 

See  "^bel  and  Slander." 

DEFAULT. 

Judgment  by,  see  "jru^^nent.** 

DEFECTS. 

In  bridges,  liability  of  munldpal  corporation, 

see  "Municipal  Corporations." 
In  machinery  aod  appliances,  see  "Master  and 

Servant." 
Of  partlea.  see  "Fartiea." 

DELAY. 

Id  transportation  or  dellrefy  of  goods  by  car* 
rier,  see  "Carriers." 

DELIVERY. 

Of  deed,  see  "Deeds." 

Of  gift,  see  *N3ifts." 

Of  goods  sold,  see  "Sales." 

DEMURRER. 

See  "Pleading." 

To  evidence,  see  'TUaL'* 

DEPOSITIONS. 

See,  also,  "Witnesses." 

Under  Code  O.  Proc  1805.  art.  803,  and  Bev. 
St  1895,  art.  2289,  formal  objections  to  deposl- 
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tlouB  must  be  made  at  the  firat  term  after  the 
filing  of  them.— Blake  State  (To.  O.  App.) 
107. 

When  deposition  talieii  in  ejectment  anit  ma; 
be  nied  in  a  suit  to  reetrain  its  prosecntlOD. — 
Oarter  T.  Stewart  (Tenn.  Ch.  App.)  366. 

Nonreaponaive  anawera  In  a  depoaition  can  be 
rappresaed  only  on  motkm  made  before  the  trinL 
— SfcFarlBDe  t.  Howell  flex.  OIt.  App.)  S15. 

Admtoaion  in  eTidenee  of  exhibits  to  a  depoHl- 
tion  taken  bj  defendant  by  allowing  plaintiff  to 
read  same  la  wholly  in  the  coart'a  discretion. — 
Moffett-Weat  Drus  Oo.  t.  Byrd  (tndian  Ter.) 
864. 

A  party  may  read  any  admission  of  the  ad- 
verse party  contained  in  a  deDosition  taken  ex 
parte,  wiUiout  being  compeUed  to  read  the 
whole.— Watson  t.  Winston  (Tex.  Ctr,  App.) 
862. 

DEPUTIES. 

See  ■'Officen." 

DESCENT  AND  DISTRIBUTION. 

See,  alap,  **IhncatoTB  and  Adminlstntors"; 

'*wms.'' 

Hdd,  that  a  Judgment  for  the  price  of  land 
purchased  by  one  since  deceased  mast  be  made 
ont  of  deceased's  pn^toly  still  in  the  hands  of 
tbe  deriaee.— Doraey'a  Aom'r  t.  Bwann  (Ky.) 
482. 

Life  insurance  policy  must  be  distributed  ac- 
cording to  the  laws  of  the  state  of  deceased's 
domicile.— Ellis  v.  Northwestern  Mat.  Life  Ins. 
Co.  (Tenn.  Sap.)  766. 

Where  a  lien  is  reserved  in  a  deed  for  the 
purchase  price,  the  rifl^ts  under  anch  lien  descend 
to  the  heirs  of  the  grantrar.— Smith  r.  Pate  (Tex. 
.GiT.  App.)  312. 

DESCRIPTION. 

Of  land  in  notice  of  tax  sale,  see  "Taxation." 
Of  property  cooTcyed,  see  "Deeds." 

DEVISES. 

See  "Wills." 

DIRECTING  VERDICT. 

U  cMl  actions,  aee  "IVUl." 

DISABILITIES. 

Xlltect  on  HmitatioD,  see  *'Llmitadon  of  Aetkna." 

DISCHARGE. 

'From  indebtedness,  see  "Composltiona  with  Cred- 
itors"; "Release." 
 pliability  as  surety,  aee  "Prim^ial  and  Sure* 

Of  attachment,  see  "Attadiment." 


DISMISSAL  AND  NONSUIT. 

DiisDussal  <tf  appeal  or  writ  oi  error,  see  "Criminal 
Law." 

DISORDERLY  HOUSE. 

Pen.  Code  189S,  arts.  859,  861,  provide  for  a 
separate  ofTense  for  each  day  a  disorderly  house 
is  kept,  and  the  praal^  must  be  assessed  for 
each  day  separate^-— &x  parte  Smith  (Tex.  C^. 
App.)  1000. 

On  eonrictioa,  where  indictment  charges  that 
tbe  house  was  kept  open  for  several  daya,  the 


penalties  must  be  asseaaed  fOr  esdi  dar  mV" 
arately,  and  not  aggregated.— Ex  parte  SUim 

(Tex.  Or.  App.)  1000. 

DISQUALIFICATION. 

Of  judge,  see  "Judges." 

DISSOLUTION. 

Of  attadimmt,  see  "Attachment" 
Of  cwporatfon,  see  "Corporations,'* 

DISTRESS. 

For  rrat,  aee  "LandloEd  and  Tmant." 

DISTRIBUTION. 

Of  estate  asdgned  for  eredlton,  see  ^^AflBtgnments 

for  Benefit  of  Creditors." 
—  of  decedent,  see  "Executors  aad  Admliiis- 

tratm" 

DISTRICT  AND  PROSECUTING  AT- 
TORNEYS. 

Where  It  Is  the  law  that,  if  tbne  Is  a  ooonty 
attorney,  the  attorney  for  a  dty  In  the  county 
cannot  represent  the  state,  heid,  tliat  a  petition 
by  the  cltj  attorney  against  tlie  ODuntjr  nr  f«es 
was  defective  .In  not  allegiitf  that  there  was  no 
couoty  attorney. — Harris  Oonnty  t.  Stewart 
(Tex.  Civ,  App.)  62. 

DISTRICT  COURTS. 

See  "Courta." 

DISTURBANCE  OF  PUBUC  ASSEM- 
BLAGE. 

An  indictment  for  disturbing  a  congregation 
assembled  for  religious  worship  kM  fatally  de- 
fective under  the  statute.— Kizzia  t.  State  (Tex. 
O.  Aptk)  80. 

DIVORCE. 

Under  Sand.  &  H.  Dig.  |  2&17.  It  la  oror  to 
award  a  wife  aa  alfmwiy  one-tiUrd  of  the  re- 
mainder of  the  hnsband'a  estate,  after  deduct- 
hia  Indebtedness.— Beene  t.  Beene  (Ark.) 

In  divorce,  questions  of  venue  ate  not  waived 
by  a  failure  to  plead  In  abatement— Bmner  t. 
Bnuter  (Tex.  CIt.  App.)  796. 

Where  a  divorce  case  is  submitted  upon  qie- 
dal  issues,  hM.  the  jaty  most  make  fliMlnfs  as 
to  jurisdictional  questions  to  snppcwt  the  jndg- 
ment— Bmner  t.  Bnmer  (Tex.  uIt.  App.)  19G. 

When  a  decree  of  divorce  Is  entered,  and  no 
order  is  made  touching  community  property, 
the  husband  and  wife  become  tmants  in  com- 
mon of  the  community  Interest— Sonthweatesn 
Mtg.  Oo.  T.  Swan  (Tes;.  dr.  AppO  SIS. 

The  habitation  of  the  wife,  aa  contradlstiu- 
guiahed  from  her  legal  domicile  with  her  hus- 
band, is  regarded  as  her  residence,  for  tite  jnir- 
pose  of  confwring  jurisdlctian.— &U  t.  ull 
tKy.)42». 

That  a  husband  was  aaiteneed  for  felony  for 

life  more  than  five  years  before  the  wifie  aned 
for  divorce,  alleging  condemnation  as  agraund, 
does  not  bar  her  under  Civ.  Code,  |  428,  anbd, 
3.— Davis  V.  Davis  (Ky.)  168. 

Where  a  husband  la  serving  a  life  sentence  in 
the  penitentiary,  the  wife  ahoold  not  be  denied  a 
divorce  for  abandonment  npon  the  atoond  Aat 
the  living  apart  "la  not  Toluntary."-4>avli  v. 
Davis  (£&.)  ICS. 
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m^bt  i>t  hosband  *  io  enforce  an  order  for 
ratonitioii  of  property  received  In  coniideration 
of  marriase  detwinined^Beiiiiett  t.  Bennett 
iKj.)  2A1. 

WUe,  wli«  reqnlred  on  divorce  tq  restore  prop- 
«rtr  obtained  from  tnuband,  hOd  entitled  to  re- 
tain lenta  leceired  thereiroin.— Bennett  t.  Ben- 
nett (K7.)  247. 

The  court  can  make  costi  in  dlTorce  by  the 
wife  a  charge  againat  the  conunnnlty  interest  of 
the  hnsband.— Ghent  T.  Boyd  (Tex.  OIt.  App.) 
891. 

The  action  of  die  court  in  awarding  the  eoa- 
tody  of  two  boys,  ax«d  five  and  nine  years,  to 
the  father,  hHd  pnq>er  as  to  the  nine  year  old 
Iwy,  but  improper  as  to  the  other.— Beene  t. 
Beene  (Ark.)  DW. 

DOCUMENTS. 

As  evidence  in  drll  aetlona.  see  "Evidence.** 
 In   crimfaiBl  iwoseeatlonB,   we  "Grindnal 

Law." 

DONATIONS. 

See  "Gift** 

DOWER. 

In  a  snit  for  dower  Interest  !n  land  In  the 
hands  of  second  grantees,  defendants  may  prose- 
cate  a  crosa  bill  for  breach  of  warrantr  against 
the  heirs  of  the  deceased  basband.— Blcbmond  t. 
Harris  (Ky.)  703. 

Under  Ky.  St.  {  2141,  a  widow  cannot  dohn 
dower  in  land  conveyed  by  her  hosband,  when 
her  full  dower  can  be  furnished  ont  of  the  re- 
maining estate.— Richmond  t.  Harris  (Ky.)  703. 

A  breach  of  warranty  or  of  a  covenant 
against  incumbrances  does  not  crente  such  a 
•debt,  within  1  Rev.  Laws  1825.  p.  333,  as  will 
bar  a  widow  from  asserting  dower  in  land  con- 
veved  by  her  husband  without  her  Joining.— 
Bartlett  v.  Ball  (Mo.)  788. 

Under  Bev.  SL  1889.  S  8889,  a  widow  may  be 
a  devisee,  and  chargeable  aa  sach  with  liability 
as  against  the  husband'a  creditors,  an,d  yet  her 
dower  ririit  remain  unaffected.— Bartlett  v. 
Ball  <Mo.T  788. 

The  wife's  right  to  dower  being  inchoate,  it 
may  be  modified  or  abolished  without  contra- 
vening any  vested  right.— Bartlett  v.  Ball  (Mo.) 
783. 

DRAFT. 

See  "Bills  and  Notea.** 

DYING  DECLARATIONS. 

fiee  "Homleide.'' 

EJECTMENT. 

Where  the  land  in  suit  !s  alleged  to  be  within 
the  boundaries  of  a  larger  tract,  it  is  sufficient 
U  the  latter  be  described,  without  a  precise 
description  of  the  nartienlar  tract— Combs  v. 
Combs  (Ky.)  697. 

In  ejectment  for  premises  held  under  an  oral 
lease  for  life  for  carme  for  bastard  child,  a  jadg- 
ment  that  tenant  is  entitled  to  compensation  for 
caring  for  child  In  cash  and  rental  value,  where 
the  chQd  Is  taken  away,  and  that  she  must 
gurrenderposscsoion,  hda  not  error.— Braddiaw 
T.  Jones  (K>.)  428. 

Damages  for  dentroying  cilahitiff*i  farden  Ttdd 
not  excessive.— Seiferer  v.  Otj  of  St.  Louis  (ICo.) 
163. 

Plaintiir  can  recover  for  fence  removed  and 
orden  destined  under  Rev.  St.  1889,  |  463&— 
Sdfa«  T.  oh  of  St.  Louis  (Mo.)  163. 


One  holding  tiOe  by  gift  can  maintain  eject- 
ment for  the  land,  though  no  valuable  conalMn- 
tion  WM  pald.-MlcholM  t.  Shlplett  (Ky,)  atS. 

ELECTIONS. 

Local  option  election,  aee  "Intoxlcatfav  Ugaon." 
Of  members  of  boatd  of  educatkm,  aee  *9eliaob 
and  School  District*'* 

Where,  1^  reason  of  disturbance  and  Intimida- 
tion, so  large  a  number  of  voters  were  pcevented 
&om  voting  that  what  would  have  been  the  re- 
sult if  thnr  had  been  allowed  to  vote  cannot  be 
ascertahiea,  the  election  will  be  sat  aalde.— Hodge 
V.  Jones  (Tex.  Oiv.  App.)  41. 

Hie  provisions  of  the  statute  as  to  the  acknowl- 
edgment of  the  certlfleate  of  nomination,  and  as 
to  what  the  certificate  shall  contain  In  order  to 
authorise  the  county  clerk  to  lAace  the  namaa  of 
candidates  on  the  ballot  are  alrectoir  mecdy.— 
HaUon  v.  Onter  (Ky.)  174. 

Tint  requirement  of  the  statute  that  certlflcates 
of  nomination  ahaU  be  filed  not  less  than  16  days 
before  die  deetion  la  mandatoiT.— HaOon  t. 
Center  (Ky.)  174. 

The  requirement  of  the  statute  that  certificates 
of  nomination  shall  be  filed  not  more  than  60 
days  before  the  election  is  directory  merely.— 
Ballon  T.  Center  (Ky.)  174. 

In  the  absence  of  allegations  and  proof  of  fraud 
or  misconduct  on  the  part  of  the  Judges  of  elec- 
tion in  a  precinct  the  rote  will  not  be  thrown 
out  because  the  judges  are  not  equally  wpor- 
tloned  to  the  two  leading  political  parties.— ^m- 
dera  v.  Lacks  (Mo.)  603. 

In  the  absence  of  evidence  of  intentional  devi- 
ation from  the  law,  the  returns  from  a  precinct 
will  not  be  thrown  out  because  there  were  four 
judges  of  election  Instead  of  six,  as  required  by 
Rev.  St  1889,  S  4777.— Sanders  t.  Lacks  (Mo.) 
663. 

The  acceptance  of  judges  of  election  by  the 
mntaal  consent  of  the  voters  present  withont 
any  formal  Section,  Md  a  sofiicient  compliance 
with  Rev.  St  1889,  |  4791.— Sanders  v.  Lacks 
(Mo.)  663. 

Under  Rev.  St  1889,  i  4665,  the  vote  will  not 
be  thrown  out  on  account  of  the  ftillure  of 
a  judge  to  take  an  oath.— Sanders  v.  Lacks  (Mo.) 
663. 

Where  depositions  were  takm  and  filed  by 
both  parties  to  a  contest  after  which  a  demurrer 
to  the  notice  was  sustained,  and  on  appeal  to 
the  circuit  court  the  demurrer  was  overruled, 
the  depositions  could  be  considered  by  the  cir- 
cuit court— Strong  v.  Jones  (Ky.)  704. 

EMANCIPATION. 

Of  child,  see  'Tarent  and  ChOd." 

EMINENT  DOMAIN. 

In  taking  land  for  public  street.  It  is  ille- 
gal to  pay  for  It  in  benefita  asseased  to  the 
owner's  remaining  land,  and  charge  him  with 
benefits  to  the  strip  taken.— City  of  *8t  Jo- 
seph r.  Crowtber  (Mo.)  786. 

Validity  of  assessment  of  damages  and  bene- 
fits on  taking  land  for  public  street  determined. 
—City  of  St  Joseph  v.  Orowther  (Mo.)  786. 

In  an  actkin  by  heirs  for  damages  by  taking 
land  for  a  right  of  way.  nnd  Injury  done  to  a 
farm,  where  defendant  claimed  the  land  under  a 

deed  by  deceased,  judgment  for  plaintiff  will  not 
be  reversed  for  fkuare  to  direct  a  conveyance  to 
defendant  as  none  was  necessary. — Richmond, 
N.,  I.  &  B.  R.  Co.  V.  Thomas  (Ky.)  406. 

Damages  allowed  for  condemnation  of  pn^w* 
tj  In  dtlea  of  the  second  class,  under  Act  Matdi 
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28,  1808,  deteniiined.-atr  ot  St  loMph  t. 
OowtbcT  (Mo.)  786. 

The  property  owner  does  not  lose  the  right  to 
pOMeiBon  after  the  property  has  been  iDjnred, 
taken,  or  deatrored      failoie  to  aae  for  an  in- 

Siction  nntU  the  damagea  to  result  therefrom 
Te  been  estimated  and  paid. — City  of  Hendez^ 
son  V.  HcQaio  (Ky.)  700. 

BiU  of  Rights,  I  14,  and  Oonst.  }  242,  aboUsh 
the  reqalnments  of  direct  phyrical  injnrr  to 
property  in  oriet  to  estabUih  a  daim  for  dam- 
age8.--^ity  of  Henderson  T.  McCIain  (Ky.)  700. 

A  dwitcfa  track  conitrncted  and  operated  along 
an  alley  Iv  authority  ot  the  ^tj  ia  for  a  puUic 
aae.— sUock  t.  Kansas  OUy  Bdt  By.  0&  (Mo.) 


EMPLOYES. 

Sec  '■Marter  and  Serrant** 


ENTRY. 


Of  J 


lee  **Judgment" 
Of  pafiUc  labdi,  aee^Tublic  LMds." 


Of 


EQUALIZATION. 

*rnizatfoii.*' 

EQUITY. 


Equitable  relief  from  judgment,  see  "Judsmeit 
Particalar  sabjecta  of  equitable  jurisdiction  and 
equitable  remedies,  see  "Creditois*  Suit";  "Di- 
voree" :  "Dower";  "Gifts" ;  "Injunction" ; 
"MarshaUng  Aiwets  and  Securities  ;  "Mort- 
gages"; "PortitlDn";  "Partnership";  "ReceiT- 
ers";  •'Reformation  of  luatruments";  "Spedfie 
Performance";  "Subrogation";  "Trusts." 

Where  a  clerk  and  master  is  Interested  as  a 
party,  his  d^aty  is  dinaalified  to  act  as  fe- 
cial maBtCT.— Eteme  t.  Greer  (Tenn.  Gh.  App.) 
774. 

Where  tb*  eanse  was  referred  to  a  maata 
to  determine  as  to  interiocntory  orders,  and  the 
master  erroneously  reported  on  the  merits,  it 
was  error  to  confirm  the  report  and  enter  final 
Judgment,  since  there  was  no  lawful  trial  on 
the  merita.— Simon  t.  Ttiompson  (Indian  Tar.) 
861. 

Hie  married  woman's  act  does  not  abrogate 
the  common-law  rule  that  a  married  woman  can- 
not be  guil^  of  laches.— LindeU  Real-Estate  Co. 
T.  Linden  (Mo.)  868. 

Under  tbe  facts,  hM,  Oat  a  married  woman 
who  did  not  institute  suit  for  an  interest  In 
land  nntH  11  years  after  tbe  eanse  of  action  ac- 
cmed  was  not  guilty  of  laches.— LlndcU  Real- 
Estate  Oo.  T.  liittdeU  (Mo.)  868. 

Refusal  to  allow  croaa  Mil  to  be  filed  several 
years  after  answer  hM  not  an  abuse  of  discre- 
tion.—Williams  T.  Sax  CTemi.  Oh.  App.)  868. 

ERROR,  WRIT  OF. 

See  "Aftienl  and  Brror.'* 

ESTABLISHMENT. 

Of  bmmdaries;  see  '3onndariei.** 

ESTATES. 

Created  by  deed,  see  "Deeda.'* 
 by  will,  see  '•WiUs." 

Decedents*  estates,  see  "Executors  and  Adminis- 
trators." 

Particular  estates,  see  "Remainders." 
Trosts,  see  **Tmsts." 


ESTOPPEL- 

By  Jndcmnt,  see  "Judgamt" 

To  avcrid  or  forftft  insnranee  poHer*  Ke  "Insnr- 

ance." 

To  deny  aothority  of  agaiL  Me  "Principal  and 

Agent" 

To  object  to  pleadings,  see  *nendhis." 

Children  accepting  deed  of  a  ptvtion  of  real  es- 
tate under  a  oiTiaion  made  by  their  mother  at 
their  instigation  hdd  estomed,  after  the  mother** 
death,  to  claim  the  whcue  of  the  land  under  a 
Bubsequent  deed  from  ber^r-inoTd  T.  Shaop  (Ky.> 
2SS. 

Tbt  milter  of  a  note  la  eatomied  to  plead  usntr 
against  one  whom  he  haa  fnoooed  to  parduue  it 
by  his  representation  that  be  had  no  defense- 
Blades  T.  Newman  (Ky.)  178. 

A  dalmaot  of  land,  who  gave  a  warranty  deed 
to  tibe  other  daimant,  heid  not  eitom>ed  to  sub- 
sequently acqnlre  title  to  tlie  land  from  the  state, 
neither  party  haTing  had  title  at  the  time  Uie 
deed  was  giTen.— Simon  T.  Steams  (Te^  Otr. 
App.)  60. 

Whm  both  parties  in  ejectment  claim  title  un- 
der the  same  person,  tiiey  are  estopped  to  dtapnfee 
It— Bleidom  t.  Oakdaie  Iron,  Coal  &  Trana- 
porutioo  Oo.  (Tenn.  Ch.  Av9-)  800. 

Plaintiff  Md  not  estopped  br  an  nSagation  in 
his  pleadings  as  to  the  tune  when  a  certain  law 
took  effect.— Purcell  t.  Texas  &  P.  Ry.  Co. 
Ctn.  CIy.  Avp-)  836. 

Assignee  of  chattd  mortgage  obtaining  pos- 
session of  property  before  condition  broken  un- 
der promise  to  allow  redemption  Md  estopped  io 
set  UP  an  alleged  mUtr  tiue.-^rady  t.  New- 
man (Indian  Ter.)  754. 

Tbe  fact  that  one  who  had  bought  goods  ainl 
^▼en  a  note  for  the  pnrehase  price  tbereaftt-r 
settled  certain  accounts  between  him  and  tbf 
seller  did  not  estop  him  from  aftmrards  disput- 
ing tbe  conslderatMn, — Ghaliam  T.  Gidnn  (Tenn. 
Ch.  App.)  749. 

A  junior  lienor  heli  estopped  to  assert  his  lien 
as  against  a  senior  lienor  by  reason  of  rcprt'- 
sentations  made  by  him  to  the  latter. — Ptiat  Nat. 
Bank  t.  Hamilton  Nat  Bank  (Tex.  CIt.  App.k 
613. 

Owners  of  chattels  that,  while  in  the  posses- 
sion of  tenant,  had  been  distrained  by  the  land- 
lord for  rent  Md  not  estopped  to  assert  their 
title  to  tiie  property.— DstIs  t.  Washington  (Tex. 
CiT.  App.)  BSST 

The  makw  of  a  note  hM  csbwed  from  as- 
serting It!  IttTaHdity.— Harriaon  t.  Lace  (AA.) 

970. 

Declaration  of  attaching  creditors'  attorney, 
at  dismissal  of  claimant's  solt,  that  he  intend- 
ed to  do  nothing  further  Md  not  to  estop  a  suit 
on  claimant's  bond.— Deware  v.  Wichita  TaL 
Mill  &  Elevator  Oo.  (Tex.  (Sr.  App.)  1047. 

EVIDENCE. 

See,  also,  "Depositions";  "Witnesses.** 

Admiasil^i^  of  testimony  given  before  grand  Ju- 
ry, see  "Grand  Jury." 

 under  iileading,  see  'TIeading." 

Defense  of  statute  of  frauds,  see  "Frauds,  Stat- 
ute of." 

In  particular  criminal  iffosecutions,  see  "Adnl- 
tety":  "Arsd^i  "AsaanltandBatteir":  "Bar* 
glary";  "CrimfakBl  Law":  "Forgery'';  "Beat- 
icide";  "Intoxicating  Liqnottf*;  **I«roMy": 
"Libel  and  Sland«";  ^Tetjnty";  "Rape"; 
"Weapons." 

Of  adverse  possession,  see  "Adverse  PosecsrioB." 
Of  agency,  see  "Principal  and  Agent," 
Of  bouudary,  see  "Boundaries." 
Of  damages,  see  "Damages." 
Of  fraud  in  conveyance,  aee  "Fraudulent  Gon^ 
vejanceik" 
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Of  pvmeDt,  tee  "Payment" 
Of  Tcnne,  Me  "Criminal  Law." 
QDnBtioiia  at  fact  (or  Jut,  aee  "Trial.'* 
Beceiitko  at  tziaL  aee  "Criminal  Law." 
Berlew  on  meu  or  writ  of  error,  see  "Appeal 
and  BrroT.** 

Wbm  detendant  admita  exeeation  of  ■  note, 
and  pldidi  iSiat  It  was  Indnced  br  frand,  the 
bordm  is  on  him  to  show  it.— American  Harrow 
Go.  T.  Tweddle  (Ky-)  408. 

The. mere  fiict  that  witneBsea  had  seen  receipts 
pnrportlDg  to  hare  been  executed  by  plaintilf 
IS  not  evidmce  of  ttieir  execntien.  unleaa  the 
witneeaea  were  acguainted  with  idaintiira  hand- 
writiaff.— Give  t.  Deaton  (Kr.)  190. 

It  Is  error  in  a  fOreclosnre  action  to  diarge 
tiiat  the  Issiie  most  be  estaUiahed  "twyond  a  rea- 
stmable  donbt."— Pace  t.  American  Fre^old 
Land  &  Mortgage  Co.  (Tex.  di.  App.)  86. 

On  ianie  whether  an  offidal  bond  bad  been  filed 
and  i^rorcd,  the  evidence  reTiewed,  and  ktld 
saflldent  to  ansteln  finding  of  jmr.— HcFar- 
hine  T.  HoweD  (Tex.  Oir.  App.)  316. 

In  an  action  for  personnl  injuries  It  ia  error  to 
allow  the  plaintiff  to  teatifr  that  hla  wife  tiad 
no  means  of  support  except  her  own  lalxir.— M ia- 
soori.  K.&i:.&f.  Co.  of  Texas  Hannig  <Tex. 
S^)  508, 

A  party  to  an  action  fn  which  the  pleadings 
had  been  loat  could  testify  as  to  whether  it  was 
to  recover  against  him  personally  or  ajrainst  the 
e«!tute  of  which  he  was  an  executor,  though  he 
did  not  remember  tiie  petition  nor  its  contrats. — 
Croon  T.  Winston  <Tex.  Civ.  App.)  1072. 

Testimony  of  a  witness  that  he  "thouRht"  that 
he  had  told  the  foreman  of  his  inexperience  is  to 
be  taken  to  be  teadmony  as  to  what  witnesa  re- 
mcmbered.— Galveston,  H.  &  S.  A.  Hy.  Oo.  v. 
Parrish  (Tex.  Civ.  Apo.)  536. 

I>eelaratiaBa  *dMissl«w. 

neclaKtlona  relating  to  identibr,  not  made 
ante  litem  motam,  are  inadmiasihfe. — Bcbott  v. 
Pellerim  (To.  Giv.  App.)  M4. 

Declarations  of  an  alleged  grantee  in  a  patent 
that  be  had  acquired  property  in  Texas  iMd  ad- 
missible in  an  action  1»  the  heirs  of  the  petition- 
er to  prove  his  tdeotlty.  —  Bcbott  t.  Pellerim 
(Tex.  CiT.  App.)  944. 

A  husband's  declarations  In  derogation  of  his 
wife's  title  to  land  by  parol  gift  are  inadmlaaible 
when  made  after  hw  rlghta  had  accroed.— La 
Slaatet  t.  DlekKm  (Tex.  Oir.  App.)  911. 

A  declaiatton  nude  hr  one  of  two  defendants 
in  the  absence  of  tiie  other  Is  admissible  against 
the  former.— Smlthern  v.  Waddle  (Ky.)  403. 

Dedarations  of  a  party  in  his  own  favor,  after 
attachment  of  land,  aa  to  what  he  intended  to  be 
his  homestead,  Md  admlstible,  mider  the  drcom- 
stanees.— Qimn  t.  Wynne  ^Tex.  Ov.  App.)  290. 

Evidence  of  statements  of  count;?  Judges  that 
be  bad  apfuroTed  a  bond  are  admissible  to  im- 
peach hla  testimony,  but  not  as  afllrmative  evi- 
dence against  the  sureties. — HcFariane  t.  How- 
eU  (Tex.  Qt.  App.)  315. 

Admissions  of  defalcation,  made  a  treasnrer 
after  the  exiriration  of  Us  term  of  office,  are  ad- 
misdble  against  him.  bnt  not  against  the  sure- 
ties on  his  bond.— McFariane  r.  Howell  (Tex. 
Or.  App.)  315. 

g— raay. 

Certain  evidence  hdd  Inadmissible  as  hearsay. 
—Walker  v.  Stilson  (Indian  Ter.)  959. 

Evidence  as  to  what  a  third  person  had  said 
In  witness'  presence  in  relation  to  statements  of 
accoaed  Ma  Inadmissible  as  hearsay.— Ross 
State  (Tex.  Or.  App.)  1004. 

A  defendant's  declHralions  as  to  what  a  co- 
deftodant  had  said  Md  to  be  hearmy.— Gordon 
T.  Boiris  (UoO  612. 


Teatinumy  as  to  the  market  value  of  poultry  at 
a  certain  tone  and  place,  based  on  knowledge  de- 
rived from  quotations  sent  out  by  comnuasion 
merchants  at  the  same  time,  and  from  the  same 
ia  oompetent— Texas  Gait  B.  Oo.  t.  Blaher 
OIt.  App.)  084. 

Po— ewtary  •rldemee. 

Original  signed  assessment  lists  are  admissible 
against  the  makers.— Jones  t.  Cummins  (Tex. 
Civ.  App.)  864. 

Admitting  subpoena  for  witness,  with  order 
to  produce  Dooks,  to  ralae  presumption  agalnat 
the  partiea  for  Mlare  to  appear,  Md  ernw.— 
Texas  &  N.  O.  B.  Go.  r.  Parmer  (Tex.  OIt. 

App.)  805. 

Where  tax  deed  is  void  on  Its  face,  a  qult- 
daim  deed  by  the  grantee  in  the  tax  deed  is  not 
admissible  to  show  titie.— Loring  v.  Groomer 
(Mo.)  647. 

Certificate  of  comptroller,  showing  amount  paid 
to  treasurer,  admisttble  In  evidence  in  action  on 
Ua  official  bond.— HcFarlane  t.  Howell  (Tex. 

Civ.  App.)  315. 

In  a  suit  on  an  official  bond,  where  the  issue  is 
whether  the  bond  was  filed  and  apnfoved,  it  may 
be  introduced  in  evidence.— MeFarlane  T.  Howw 
(Tex.  Civ.  App.)  316. 

In  an  action  to  recover  school  lands  on  a  cer- 
tificate, it  is  not  error  to  admit  In  evidence  the 
application  made  plaintifE  for  the  purchase  of 
the  land.— Simon  v.  Steams  (Tex.  Civ.  App.)  SO. 

It  was  also  proper  to  admit  In  evidence  the  ap- 
plication made  by  plaintiff  for  the  purchase  of 
the  adjoining  portion  of  the  same  section  of  tiie 
school  lands  on  which  he  had  setUed,  since  it 
showed  his  right  to  porchase  the  portion  in  con- 
troversy.—Simon  V.  Steams  (Tex.  Civ.  App.)  50. 

The  rejection  of  a  wiD  as  evidence  because  of 
a  defect  in  tbe  recording  of  it,  which  was  after- 
wards corrected,  held  error,  under  the  circum- 
stances.  —  Mattfeld  T.  Huntington  (Hex.  OIt. 

App.)  53. 

Certificate  of  clerk  of  court  Aeld  sufficient  to 
make  a  transcript  of  proceedings  in  a  certain 
estate  admissible  In  evidence.— CCoonor  v.  Vine- 
yard (Tex.  Qv.  App.)  65. 

In  determining  whether  a  judgment  ag^st 

one  as  "execntor*  was  against  him  IndiTidiially, 
the  pleadlnas  may  be  examined.— Croom  t.  Win- 
Btoo  a'ex.  Giv.  App.)  1072. 

Material  admissions  In  an  abandoned  pleading 
Md  admisaibie.— Goodbar  Shoe  Oo.  t.  Sims  (Tex. 
CiT.  App.)  1065. 

A  letter  head  of  one  corporation  held  inadmis- 
sible against  another,  to  prore  that  the  same 
person  is  an  officer  In  both.— Richer  Nat  Bank 
T.  Brown  (Tex.  CSt.  App.)  909. 

Letter  from  payee  to  maker,  written  after  In- 
dorsement of  note  to  third  person,  hdd  inadmis- 
sible against  him.— Bicker  Nat  Bank  v.  Brown 
(Tex.  Civ.  App.)  909. 

The  fact  that  one  party  to  a  suit  had'notified 
the  other  party  to  prodnce  certain  letters  at  the 
trial,  hdd  not  to  authorize  tlieir  introdnction 
over  the  objection  of  tbe  party  who  aerred  tte 
notice.— Bicker  Nat.  Bank  t.  Brown  (Tex.  Oit. 
App.)  909. 

Parol  OTldoBee. 

Evidence  of  witness  as  to  terms  made  on  re- 
ceipt of  telegraphic  mesaage  for  delivery  held  not 
inadmissible,  as  tending  to  vary  the  terms  of  the 
written  contract  as  shown  bjr  the  message.— 
Robinson  v.  Western  Union  Td.  Oo.  (Tex.  Ghr. 
App.)  1053. 

Parol  evidence  Md  receivable  in  proceediiu  to 
reform  a  mortgage. — Byrne  T.  Ft  Sndth  Nat 

Bank  (Indian  Ter.)  967. 

In  action  on  foreign  judgment,  parol  evidence 
Is  Inndmisnible  to  prove  tm  jndgment.— Schwab 
Clothing  Co.  T.  Cromor  (Indian  1^.)  961, 
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Eridence  Md  not  hiadminlble  on  the  gronnd 
tliat  it  varies  the  terms  of  a  written  tentmet  of 
inioranee  agencr-^^  Union  Cent  Life  Ina. 
Co.  (Tex.  CfT.  App.)  927. 

Where  a  written  transfer  of  a  headrlght  does 
not  Bofflciently  identify  the  certificate,  it  may  be 
identified  hy  parol  eTidaie&— Staler  t.  HanUa 

Where  ■  headright  certificate  Is  transferred, 
and  at  the  same  time  a  power  of  attorn^  to  lo- 
cate the  certificate  la  given  the  transferee,  as 
agent  of  tiie  tiansferror,  paiol  evidence  is  ad- 
missltde  to  «how  Qiat  the  transactioD  was  an  ab- 
solute sale  of  tbe  certificate.— Staley  v.  Hanlcla 
(Tex.  av.  App.)  20. 

Parol  evidence  kdd  InadmlssIUe  to  prove  con- 
tents of  pnblic  record,  to  which  the  witness  re- 
fen  whUe  testifring.— Mt  Sterling  Mat.  Bank  v. 
Bowm  (Ky.)  488. 

Where  no  ftrand  or  miitate  )•  Shown  In  flie 
making  of  a  written  cojtract,  parol  evidence  as 
to  its  terms  is  inadmissible.— Sichmond,  N.,  I, 
&  B.  B.  Co.  V.  Bichardson  (Ej.)  485. 

Parol  evidence  hM  admissible  to  show  consid- 
eration of  diSed.— Oarrett  v.  Robinson  (Tex.  (3iv. 

App.)  28S. 

Fraudulent  representatiooa  indncinr  execntlon 
of  written  contract  may  be  proved  by  paroL— 
Herring  t.  Ifaaon  (Ttex.  Oiv.  App.)  7VI. 

Parol  evidence  kdd  Inadmiaslble  to  varr  the 
terms  of  an  nnambiguous  contract  for  dissoln- 
tion  of  partnership.— Yocum  v.  Oary  (Indian 
Ter.)  766. 

Parol  evidence  is  Inadmissible  to  show  that  the 
directors  of  a  corporation,  who  signed  n  guamnty 
to  a  (Tedttor,  intended  to  create  only  a  corporate 
llabiUty.— Marx  v.  LuUng  Co-Op-  Aas'n  (Tex. 
Civ.  App.)  596. 

Parol  evidence  Md  admissible  to  explain  the 
intention  of  partners  in  making  a  deed  between 
themselvea.— Hendemm  v.  Stitt  (Tex.  Civ.  An>>) 
566. 

Where  a  deed  expresses  a  pecuniary  considera- 
tion, parol  evidence  is  adndssiUe  to  show  how 
aaid  condderation  was  paid.— Dnveneck  v.  Kn^ 
aer  (Tex.  Civ.  App.)  B4JL 

Oplalom  •rldame*. 

Bvldence  of  an  expert,  obtained  from  experi- 
ments made  by  others  at  his  reqnest,  bnt  not  in 
presence,  held  not  admissible.— -Texas  Brewing 
Clo.  V.  Walters  (Tex.  Civ.  App.)  548. 

Hypotfietical  question  submitted  to  expert  need 
not  embrace  all  the  testimony  on  the  subject.— 
Burt  V.  State  (Tex.  Gr.  App^  344. 

Facts  hdd  to  show  a  physician  an  expert  om- 
ceming  the  effect  on  tne  weight  of  a  ooUet  of 
firing  it  ioto  a  human  1>od7.^I)iigan  ▼.  Common- 
wealth (Ky.)  41& 

Admissibility  of  expert  testimony  as  to  insani* 
tr  of  defendant  in  a  criminal  case  determined.— 
Green  v.  State  (Ark.)  978. 

Whether  or  not  a  brand  on  a  cow  is  a  "piAed 
brand"  is  a  matter  of  common  observation,  and 
need  not  be  proved  by  experts.— Clark  t.  State 

(Tex.  Cr.  App.)  522. 

Expert  witness  may  express  an  opinion  as  to 
the  enaracter  of  the  injury  suffered.— Galveston, 
H.  ft  &  A.  By.  Co.  V.  Parrish  (T^.  Civ.  App.) 
588. 

The  testimony,  "Finding  the  bond  in  this  condi- 
tion makes  me  think  it  may  have  been  presented 
to  me  for  approval  and  rejected,"  is  inaomisslUe, 
•a  being  only  an  opinion.r— McFarlane  t.  How- 
ell (Tex.  Civ.  App.)  S15. 

•  A  mere  atatnnent  of  oidnlon  by  employs  as  to 
negligoace  of  a  telcgrapn  compt^  kdd  not  ad- 
missible.—Graddy  V.  western  Union  TeL  Co. 
(Ky.)  46& 

Witness,  who  is  ncqnatnted  wltilk  a  party,  and 
knows  what  his  occnpatlon  baa  ben,  nugr  be 


allowed  to  testify  that  he  did  not  have  any  ex- 

Srrifflce  In  stmping  hand  can  widi  Imkei.— 
alvcaton,  H.  &  S.  A.       Co.  t.  ^rriA  (Tex. 
Civ.  App3  536. 

EXAMINATION. 

Of  witnesses  In  genecal,  aee  ''Witaana." 

EXCEPTIONS,  BILL  OF. 

See,  also,  "Appeal  and  Error";  "Criminal  Law." 

Under  Ky.  St.  I  1016.  allowhig  a  party  in  a 
court  having  CMitinuoaa  seaalona  60  dajB  after 
the  judgment  becomes  final  in  wbiA  to  file  Us 
UlL  he  may  ignore  an  order  obtained  by  him 
giving  him  until  an  eariler  day,  and  rdy  on  the 
statute.— Mets'a  Adm'r  v.  Louisville  ft  N.  By. 
(Ky.)  216. 

If,  Instead  of  r^lng  on  this  right,  he  nOiem  on 
a  bill  signed  by  a  sjtecial  Judge  who  did  not  pre- 
side at  the  trial,  when  he  had  4q>partanitT  to  pre- 
sent it  to  the  trial  Indge.  the  bfll  will  not  be 
considered,  though  signed  by  the  trial  judge 
some  10  months  thereafter.— Uetx*s  Adm'r  v. 
Louisville  ft  N.  Br.  (Ky.)  215. 

Where  appellants  presented  their  bill  within  ttie 
thne  allowed,  they  are  not  prejudiced  bgr  tbe  de- 
lay of  the  court  In  siniiug  the  suu;— Ohenmnlt 

V.  Qnieenberry  (Ky.)  Tl7. 

Under  Sand,  ft  H.  Dig.  |  5848,  a  Un  of  ex- 
ceptions signed  by  tiie  clak  by  order  of  tfab 
jndge,  and  amended  by  the  latter  after  the  time 
for  filing  had  expired,  cannot  be  conaldetid.r— 
McFarUne  v.  Johnson  (Ark.)  971. 

EXCESSIVE  DAMAGES. 

See  "Damages." 

EXCUSABLE  HOMICIDE. 

See  "HomIdd&" 

EXECUTION. 

BxcmptionB,  wee  "Btomestead." 

Where  constable's  deed  is  miaiently  valid, 
and  execution  defendant  would  avoid  it  as 
against  subsequent  purchaser  for  value,  he  must 
snow  tlut  nurcbasK  had  notice  of  exmnaic  de- 
feusGB.- Lebreton  t.  Lemalre  (TeJL  Civ.  App.) 
81. 

The  fact  that  an  affidavit  has  been  Sled  to  ob- 
tain an  execution  Instanter  need  not  appear  in 
or  upon  the  eTccution.— Lebreton  v.  Lemalre 
(Tex.  Civ.  App.)  81. 

Where  judgment  is  rendered  on  affirmance  by 
the  appellate  court,  the  district  court  may  issoe 
execution  thereon. — Cope  v.  Lindsey  fT^  (Sv. 
App.)  29. 

A  range  levy  under  Bev.  St  1886,  art.  2850. 
cannot  be  made  on  atock  tn  an  iocloaure  of 
1,280  acres.— Cwe  v.  lindsey  0!eX.  CUt.  App.) 
29. 

An  execntlon  issued  without  a  judgment  or  de- 
cree to  support  it  is  void.— O'Cbnnor  v.  Stooe 
(Ky.)  483. 

Statement  in  aheriCTs  return  JuU  a  eafflcieDt 
recital  of  levy.— Lock  v.  Slnahcr  (Ky.)  471. 

Ky.  St.  S  1710,  providing  that  aalea  Iqr  trand 
may  be  set  aside,  does  not  apidy  where  tbe 
claim  is  that  taere  was  no  sale,  and  that  the 
retnm  thereof  was  false. — Lock  v.  Sloaher  (Ky.) 
471. 


levy 

S'CViouB  execution,  and  an- 
e  previous  execntlon  had 
■  ■  -  ■  iuanfilel 


of  satisfaction  of  a 


been  quashed  kdd 
(Ky.)471. 


fcient— Lock  v.  Sliiiher 
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In  aetioB  for  wrongful  levy,  keU,  the  qneBtlon 
of  ownenhip  was  for  the  jmr. — McGuire  t.  West 
<Ky.)  46a 

Bifht  on  deatli  of  defendant  bi  execntkn  to 
obtain  execatio&  agalnat  iadependokt  encntrix 
determined.— G<nran  t.  Bynnm  (Tn.  CSt.  App.) 
819. 

A  Tendor  who  recdved  part  of  tlie  price,  and 
pat  Tendce  In  poseesiion  under  contract  of  aale, 
aeld  to  have  no  Intemt  in  the  land  subject  to 
execntion.— Jonea  t.  Howard  (Mo.)  635. 

A  leaarixM  faitereat,  in  whldi  lewee  haa  no 
seneral  power  to  anUet.  Md  not  anbiect  to  levy 
and  sale.— Boone  t.  Vlxtt  Nat  Bank  (Tex.  dr. 

App.)  594. 

The  Bale  of  a  wife's  separate  property  on  eze- 
CQtion  againat  the  hosband  does  not  affect  the 
wife's  intereat  though  the  title  was  lo  the  hos- 
band, where  thepnrdiaaer  had  notice.— Rater 
Abrifht  (Tex.  Or.  App.)  SS8. 

A  ranft  1>T7  upon  cattle  in  BC  county  Md 
snfficirat.— Sparka  r.  McHogh  (Tex.  Oir.  An^) 
1045. 

Where  land  waa  -  $cM  under  execution,  the 
owner  cannot  eomidain  of  inadeoua^  of  snce  to 
whidi  Us  condoet  eontcUmted.— Bean  t.  Gitr  of 
Brownwood  (Tex.  OIt.  Anp.)  1066. 

Irregularities  combined  with  inadeqnacr  of 
price  will  not  affect  an  execution  sale,  unless  the 
irregularitka  contrtbated  to  the  Inadeqtiacy.— 
Bean  r.  Ctttr      Brownwood  (Tex.  OIt.  App.) 

losa 

EXECUTORS  AND  ADMINISTRATORS. 

See,  alao,  "Deacent  and  Distribotion";  "Vraia" 
Dlatribatlon  of  decedent's  estate,  see  "Marshal- 
ing Assets  and  Securities." 
Testimony  as  to  transactions  with  decedents,  see 
••Witnesses." 

Bights  and  powers  of  tempinary  administrator 
penduur  ctmtest  of  will  determined. — In  re  Sou- 
bod'aEBUte  (Mo.)  617. 

An  execnt(v  was  not  negligent  In  falling  to 
withdraw  a  bank  deposit  made  by  the  testator 
before  the  suspeuslon  of  the  bank,  where  be  fol- 
lowed the  advice  of  the  testator,  a^pmlnent 
business  man.— Cook  v.  Barnes  (Ky.)  w2. 

A  right  of  action  gtren  bv  a  statute  of  another 
state  for  a  death  caoaed  there  does  not  confer 
upon  the  appellate  court  in  Kentucky  jurisdiction 
to  appoint  an  administrator  of  the  decedent,  when 
1^  waa  not  a  resident  of  Kentocky,  and  left  no 
assets  to  be  adndolstered  In  Kentncky. — Lonis- 
TiUe  Tntt  Oo.  t.  Louisrille  ft  N.  R.  Cio.  (Ky.) 
698. 

Payment  by  administrator  to  one  of  several 
htirs  of  more  tlian  his  share  of  personalty  hdd 
not  to  giTe  the  other  hrirs  a  lien  on  his  share  of 
the  icaltyin  the  hands  of  his  grantee.— Oockrill  t. 
lindon  (Ky.)451. 

Where  a  will  proTldea  that  an  estate  shall  be 
administered  outside  the  court,  and  gives  the 
OKCOtor  power  to  sell  land  to  pay  debts,  the 
bntden  Is  on  the  iieira  to  show  that  there  was 
no  debt  when  the  executor  mada  certain  deeds.— 
XnrrdI  t.  McGown  (T«x.  Sup.)  2. 

Where  lands  of  a  decedent  arc  iHegally  sold, 
hia  heira  wQI  not  he  required  to  pay  before  re- 
covering  the  lands,  where  it  is  not  shown  that 
the  estate  ever  bad  the  benefit  from  the  price 
of  the  lands.— Fishback  v.  Page  (Tex.  Civ.  App.) 
817. 

Oonfirmation  of  an  anauthorised  ssle  of  real 
estate  by  an  administrator  will  not  pass  title, 
unless  It  ia  clear  that  the  court  had  the  unau- 
thorised act  called  to  its  attention.— Fishback  v. 
Page  (Tex.  CSv.  App.)  817. 

In  an  action  by  the  executrix,  defendant  was 
mtitlad  to  ■  jndgDMnt  for  the  aale  of  testator'a 


land  to  satisfy  her  debt,  whidi  had  been  ascer- 
tained and  determined  m  an  action  to  eettle  ttie 
estate.— Harrison's  Ex'x  t.  Taylor  (Ky.)  723. 

AllowMM  mmA  Mjaaaast  of  ifr 

Under  St  I  887<K  an  affldavlt  fiOllng  to  atata 
any  reason  for  affiant* s  belief  that  a  claim  la 
just   is  hisnfflcient.- Dewhntat  t.  Sb^herd's 

Kx'r  (Ky.)  263. 

A  claim  held  properly  rejected  where  It  ta  ex- 
cited to  and  no  evidence  is  beard. — Dewhnrst 
V.  Shepherd's  Kx'r  (Ky.)  253. 

A  claim  for  the  funeral  expenses  of  a  dead 
mortgagor  is  not  entitled  to  priority  over  the 
mortgage  lien^Milward  t.  Shldda  (Ky.)  184. 

Claim  for  cost  of  famfly  monoment  M4  proi^ 
eriy  charged  against  the  estate.— Cate  r.  (3ate 
(Tenn.  Ch.  App.)  366. 

Credits  oa  note  held  hy  estate  Md  properly  al- 
lowed.—Cate  T.  Cate  CTenn.  Oh,  App.)  866. 

A  year's  allowance  to  widow  Is  not  «diargeable 
against  the  real  estate  of  deeeaaed.— Cate  v. 

Cate  (Tenu.  Ch.  App.)  365. 

A  year's  allowance  for  widow  Is  not  a  gen- 
eral or  preferred  charge  against  the  general  as- 
sets.—Cate  V.  Cate  (Tenn.  Ch.  App.)  866. 

Certificate  of  deposit  in  favor  of  decedent  heU 
properly  canceled,  wbere  there  waa  proof  tliat  it 
bad  been  paid.— Cate  t.  Cate  CXeun.  Gh.  App.) 

3Go. 

Aotlona. 

In  an  action  by  an  administrator  under  the 
statute  of  a  DOther  state  for  the  death  of  his  in- 
testate, caused  there,  the  question  as  to  the  power 
of  a  Kentncky  court  to  appoint  the  plaintiff  as 
adminiatrator  cannot  be  raised  by  special  demnr- 
rer  if  the  want  of  authority  does  not  affirmatively 
appear  upon  the  petition,  but  it  must  be  made  by 
a  plea  to  the  jurisdiction.— Louisville  Tmst  Co. 
V.  LouisvDle  &  N.  R.  Co.  (Ky.)  698. 

Where  the  petition  In  an  action  by  an  admin- 
j  istratOT  affirmatively  shows  thst  the  county  court 
appointing  the  administrator  bad  no  jurisdiction 
to  grant  administration,  the  objection  may  be 
made  hy  nedal  demnrrw.— Louisville  Trust  Co. 
V.  Louisvme  ft  N.  B.  Go.  (Ky.)  608. 

Statemrat  of  an  executor  made  while  a  contefA 
over  the  will  was  in  progress  htid  iuadmlasible 
in  an  a^ion  aaainst  the  estate  after  the  will  was 
establi8bedr*WailainBDn*B  Bx'r  v.  Ozeen  CKy.) 
6^. 

Affidavit  Aeld  unnecessary  in  action  aulnst  ex- 
ecutor on  a  compromise  made  by  him  with  plain- 
tiff.—Newton's  Ex'r  V.  Cecil  (Ky.)  784. 

A  defendant  who  questions  plaintitTs  right  to 
sue  as  an  administrator  because  of  the  pendency 
of  an  appeal  to  the  circuit  court  from  the  order 
of  the  county  court  appointing  him,  must  aver 
that  a  supersedeas  has  beai  Issued.— Owena- 
boro  ft  N.  Ry.  Co.  t.  Barclay's  Adm*r  (Ky.)  177. 

Aeeowmtlac  amd  ■ettlenemt. 

Executor  Add  not  entitled  to  deduct  counsel 
fees,  in  action  to  construe  contract,  where  tiiere 
was  sufficient  property  left  in  his  hands  after 
payment  under  contract  to  pay  the  fees.— Briggs 
T.  Walker  (Ky.)  479. 

Inability  of  executor  for  intereat  on  ftmd  In 
Us  hands  pending  detumlnatkm  of  rlghta  of 
claimants  to  the  fund  determined. — Bnggs  t. 

Walker  (Ky.)  479. 

OoBts  of  suit  by  administratrix  to  determine 
right  to  administer  hM  not  a  proper  chme 
against  tiie  estate.— Cate  t.  Gate  CTenn.  Gb. 
App.)  866. 

An  executor  cannot  bind  the  estate  for  pur- 
ment  of  retainer  fee.— Pkte  t.  Maplea  (Tenn.  Ga. 

App.)  740. 

Where  the  residuary  legatees,  after  probate  of 
will,  brought  suit  to  contest  its  validity,  attor- 
ney'a  fees  Inclined  In  defending  such  ■uit  wbaialA 
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not  be  alloTred  a  charge  asnlnst  the  estate.— 
In  re  Soolard'a  Estate  (Mo.)  617. 

Where  a  wOl  was  eetabliibed  under  a  con- 
test the  deviMea  were  entitled  to  rents  collected 
the  temporary  admtniatrator  on  property  de- 
Tiaed  to  thetn,  less  the  commisrion  of  sacn  ad- 
ministrator.—In  re  Soulard'a  Elatate  (Mo.)  617. 

Ffwaicn  and  maelUaxjf  a4>ttUUatratioB. 

A  foreign  administrator  may  sue  by  agree- 
ment between  the  parties.— Ellis  v.  Northwest- 
em  Mat.  Life  Ins.  Co.  (Tenn.  Sap.)  766. 

A  foreign  administrator  has  no  aatliority  to 
compromise  a  daiji  dne  the  estate,  wittioat  an 
order  of  tlie  iocal  probate  court.— Smith  T.  Pate 
(Tex.  OiT.  AKk)  312. 

Where  intestate  owns  proper^  in  state  other 
than  that  of  hia  domicile,  admuilstratlon  mnst 
be  taken  oat  In  sach  «tate.— Saila  r.  Northwest- 
em  Mot  Life  Ins.  Go.  (Xean.  Sm».)  76flw 

EXEMPLARY  DAMAGES. 

See  "Damages." 

EXEMPTIONS. 

See.  also.  "Execution";  ■^Homestead";  "Taxa- 
tion." 

Rents  dne  from  one  trespassing;  on  a  h<mie- 
stead  are  ex«npt  to  the  owner  thereof. — La  Mas- 
ter  V.  Dickson  (Tex.  CIt.  App.)  911. 

A  debtor  cannot  claim  as  exempt,  in  Ilea  of 
1>readstufF8  for  bis  family  and  of  provender  for 
hifi  stock,  property  levied  on  nnder  execQtion, 
u-here  be  6as  property  remaining  safflcient  to 
siitisfy  the  deficiency  in  breadstnffs  and  proven- 
der.— Tomer^Looker  Co.  v.  Qaxrey  (Ky.)  202. 

A  block  being  exempt  as  part  of  defendant's 
homestead,  the  rental  valae  thereof  allowed  as 
damages  dariiv  wrongful  selinre  is  also  exemiit. 
—National  Bank  of  Dentson  t.  Kilgore  (Tex. 
Cir.  App.)  666. 

EXPERT  TESTIMONY. 

In  ci^  actions,  see  "BrldcDce." 

FALSE  IMPRISONMENT. 

Where  defendant  promoted  the  unlawfol  arrest 
of  plaintiff,  he  was  responsible  for  the  conse- 
•qucnces,  as  though  made  at  his  instance.— Joske 
T.  Irrhie  (Tex.  CIt.  App.)  278. 

Where  plaintiff  alleges  hnmiliation,  pain,  anx- 
iety, and  injary,  he  can  recorer  such  sum  as  will 
compensate  him  for  physical  inconvenience,  men- 
tal angaidi,  and  hniniliatltxi.— Joske  t.  Irvine 
<Tex.  Civ.  AivJ  278. 

FALSE  PRETENSES. 

An  indictment  which  charges  defendant  with 
obtaining  money  by  falsely  representing  that  he 
bad  money  in  a  certain  bank  la  not  detective  In 
failing  to  aUege  that  sach  bank  was  incorporated. 
—Brown  v.  State  (T«.  Cr.  App.)  966. 

An  instruction  that,  to  convict,  the  jury  mnst 
find  that  defendant  used  the  representation  char- 
ged in  the  indictment,  exclaaea  the  Idea  that 
they  could  convict  upon  finding  that  defendant 
used  some  other  repceaeotatiou. — Brown  v.  State 
(Tex.  Cr.  App.)  1)86. 

A  person  may  be  guilty  of  swindling  by  the 
use  o£  a  fictitioas  uam&— %own  v.  State  (Tex. 
€r.  App.)  96& 

FALSE  REPRESENTATIONS. 

««•  "Fraud.'* 


FALSE  SWEARING. 

See  "PetjaiT." 

FEES. 


Of  attorney,  see  "A 
Of  derfcs  oi  courts,  see 


and  CHent.* 
of  Cooits.* 


FELLOW  SERVANTS. 

Sec  "MaatMT  and  SerraBt" 

FENCES. 

While  the  statute  does  not  authorise  the  re- 
moval of  a  partition  fence  antil  after  the  1st  day 
of  December,  yet  a  removal  on  that  day,  though 
unauthorized  at  the  time,  has  the  same  effect  as 
a  removal  on  a  subsequent  day,  except  that  the 
adjoining  landowner  may  noover  nominal  dam- 
ages, or  such  actual  damsgea  as  be  haa  anKaifd 
by  reason  of  the  removal  a  day  earlier  than  thr 
statute  aatiuxiaed.-Klleminoiis  t.  Graw  (Ky.) 
728. 

The  removal  by  a  landowner  of  a  pand  oC  that 
part  of  a  partition  fmce  erected  by  him  on  his 
own  land  so  as  to  detadi  it  from  that  part  af  the 
fence  erected  br  tlie  adJoliUng  tondowner  ia  a 
removal  of  the  fence,  in  eontemplati<ui  of  the 
statute.— demmons  v.  Grow  (Ky.)  728. 

The  provision  of  Ky.  St  1 1786,  whldi  anthor- 
ises  a  landowner  to  remove  his  part  of  a  parti- 
tion fence  between  certain  dates  upon  notice,  re- 
fen  to  any  one  of  the  partition  fences  naaoed  in 
the  varioaa  sections  of  me  statnte^— demmoBs  r. 
Grow  (Ky.)  728. 

FILING. 

Assigmnent  for  benefit  of  creditors,  see  "Assign- 

ments  for  Benefit  of  Oeditors." 
Bill  of  exceptions,  see  "Exceptions,  Bill  erf." 
Colificates  of  nominatkm,  see  "Elections." 
Claims  for  mechanics'  Ueu%  see  "Mechanic^ 

Ijens," 

IntUctment  m  presentment,  aee  "Indletnient  and 

Information.*' 
Statement  of  facts  on  anieai  in  criadoal  prancu- 

tions,  see  "Criminal  Law." 


FINDINGS. 

Review  on  appeal  w  wilt  of  enor, 

and  Error. 
Special  findings     Jm7.  Me  'TtU.** 


■Awesl 


FIRES. 

Canaed  far  operatfon  of  raflioad,  aea  *VallniadsL** 

RRMS. 

See  "Partnershlpi** 

FORCIBLE  ENTRY  AND  DETAINER. 

0>mplaint  in  forcible  entry  and  detainer  ItfU 
insufficient,  iiecanse  it  does  not  locate  tlie  land  in 
the  precinct  where  action  is  brou^t,  does  not  suf- 
ficiwtly  describe  the  lan^  does  not  state  statata- 
ry  grounds  for  bringing  the  action,  and  shows  ao 
ouster,— Lasater  t.  Fant  CTex.  CIt.  Avp.)  SSL 

A  tenant  forcibly  dispossessed  of  land  most 
seek  redress  by  an  action  in  forcible  mtiT  and 
detainer.— ^nson  v,  Flynn  (Ark.)  146L 

FORECLOSURL 

Of  mortsage.  see  "Chattel  IfortgacN^;  *VDCt- 

(Sages.*' 

Of  vendor's  lien,  sea  **T8adar  aad  rmrhaaiii " 
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FOREIGN  ADMINISTRATION. 

S«e  "Bbucnton  and  Admlnlrtrmtori." 

FOREIGN  RECEIVERSHIP. 

See  "BeoeiTen." 

FORFEITURES. 

Of  bofl  boDds.  Ke  "BaQ." 

Of  homeatead,  see  "Homestead.'* 

Of  inflarance,  m»  "Iimraiice." 

FORGERY. 

A  chUTgt  Md  on  the  weight  of  tIle^evideIlce.— 
Millnpa  T.  State  (Tex.  Or.  App.)  lOlS. 

Variance  lietweeh  the  purport  and  tenor 
clauses  of  an  indictment  hdd  fataL— Mlllsaps  t. 
State  (Tex.  Cr.  App.)  1016. 

An  indictment  (dtarsing  toxgiety  hM  bad  for 
variance.— Umlemcra  t.  State  ^?ez.  O.  Aw.) 
8S. 

On  trial  of  payee  far  fotglns  note,  evidence  of 
declarattona  ot  the  nuker  that  he  always  repn- 
diated  it  la  not  harmless.— McGlasaon  t.  State 
(Tex.  Or.  App.)  SB. 

FORMER  JEOPARDY. 

Bar  to  proMcntiim,  see  "Criminal  Law.** 

FORNICATION. 

See  "AduMeiy";  'Incest" 

FRAUD. 

Of  debtor,  see  "Aaslgnmaits  for  Braeflt  oi  Cred- 
itors." 

 as  grooitd  f6r  attadwcnt,  see  "Attachment" 

Conduct  induced  bj  a  false  representation 
htM  not  to  reUeve  the  party  makinr  the  repre- 
sentation from  UabiUt7.~Mntn8l  Bnildlns  & 
Loan  Aai'n  t.  Mc(^  (Tex.  CIt,  App.)  lOfiO. 

FRAUDS,  STATUTE  OF. 

Id  an  action  on  a  parol  contract  the  statute  of 
frauds  as  a  defense  moat  be  pleaded.— Texas 
Brewing  Co.  v.  Walters  (Tex.  CIt.  App.)  S48. 

A  verbal  agreement  not  to  engage  in  a  patticd- 
lar  basinees  f<Hr  two  years  may  possibly  oe  per- 
formed within  one  year,  and  hence  is  not  wiuibi 
the  statnte.— Brwin  r.  Hayden  (Tex.  Olr.  Ann.) 

610. 

Where  a  oerson  does  not  allege  whether  the 
contract  is  in  writing  and  it  ta  required  to  be  in 
writing  statute,  It  Is  preanined  to  be  in  writ- 
ing.-GaIe  T.  Harp  (Ark.)  144. 

Where  the  consideration  of  a  note  ie  the  parol 
promise  by  the.p-iyee,  made  to  sabserve  his  own 
purpose,  that  a  third  person  will  perform  a  con- 
tract with  the  payor,  the  promise  is  not  within 
the  statute.™ Gale  v.  Harp  (Ark.)  144. 

ImproTements  not  exceeding  the  value  of  rents 
htid  sufficient  to  take  a  parol  gift  out  of  the  stat- 
ute of  frauds.- La  Master  v.  Dickson  (Tex.  Civ. 
App.)  911. 

FRAUDULENT  CONVEYANCES. 

By  Inatdvent  d^tort,  see  "Aasignments  for  Bene- 

6t  of  Creditors." 
By  mortgagor  of  ohattda,  see  "Chattel  Mort< 

gages." 

Where  a  coBTeyaaee  it  frandulent  as  to  cred- 
itors, though  made  wltboat  fraoduhmt  iateit. 


fbe  grantees  are  entitled  to  a  lien  for  fanprove- 
menta,  lesa  the  value  of  the  rent.— Bartram  t. 
Bums  (Ky.)  248. 

Where  the  husband  buys  land,  and  has  It  con- 
veyed to  his  wife  intending  to  pay  for  it  wito  the 
proceeds  of  his  own  labor  or  of  other  property, 
with  intent  to  defraud  his  creditors,  crops  raised 
1^  htm  Ibereon  are  subject  to  execution  for  his 
debt8.--Tnmer-Looker  Co.  t.  Garvey  (Kr.)  202. 

Ehridence  h^d  InsufBcleot  to  show  that  a  con- 
T^nce  to  the  wife  was  In  fraud  of  Ute  hus- 
band's creditors.— Mt  Sterling  Nat  Bank  v. 
Bowen  ()Sj.)  483. 

A  voluntary  disposition  of  homestead  Md  not 
fraudulent  as  to  Indnnent  creditors  of  vendor. — 
Baker  v.  Hines  (Kyj  452. 

Creditors  Md  to  be  estopi>ed  from  attaddng  a 
tranafer  of  corporate  property  aa  fraudulent, 
where  they  have  acquiesced  in  sach  transfer.— 
Tenney  v.  Ballard,  Webb  &  Bumette  Hat  Co. 
(Tex.  av.  App.)  2ft6. 

A  purchase  from  an  Insotvent  Juid  not  fraud- 
ulent though  pnrciiaa«  knew  of  insolvency, 
where  he  did  not  know  of  any  intent  to  de- 
fraud creditors  thoush  the  sale  was  on  credit.— 
Llgon  V.  Tilman  (Tex.  av.  App.)  1060. 

The  price  a  frandulent  purchaser  received  for 
flie  pnmnty  was  not  admiaalble  to  show  Its 
value.— Moore  v.  Temple  Grocer  Co.  (Tex.  Otw. 
App.)  84S. 

Estimated  value  of  book  accounts  was  Hdd  ad- 
missible against  a  fraudulent  purchaser  there- 
of.—Moore  V.  Temple  Grocer  Oo.  pTex.  Civ. 
App.)  843. 

The  burden  of  proof  is  on  the  vendee  of  a 
stock  of  goods  to  show  the  bona  fides  of  tlie 
debt  for  which  the  goods  were  sold,  when  the 
sale  is  shown  to  be  in  fraud  of  the  righta  of 
creditors.- Poster  v.  Haglin  (Ark.)  763. 

A  conveyance  by  an  insolvent  of  a  stock  of 
goods  for  part  cash,  the  bnlauce  to  be  applied  on 
a  debt  on  which  the  purchaser  was  a  surety  of 
tile  insolvent,  heid  a  fraudulent  preference  as  to 
such  bnlftnce.— Slasher  v.  Simpkinaon  (Ky.)  SB&. 

Transfer  of  goods  by  Insolvent  hdd  valid  unlesa 
suit  is  brought  to  decree  it  a  general  assignment 
—Atkins  V.  Heoberlin  (Ky.)  711. 

Bvidence  kM  to  show  a  fraodnlMit  conveyanoe; 
— RUuraor-Bafcer  Groeeiy  Oo.  v.  Uonne  (Ko.) 

633. 

Evidence  Md  to  diew  that  certain  deeds  by 
debtors  were  not  firaadalent  aa  to  creditor.— Do- 
vowck  V.  KntKT  <a^x.  dr.  App.)  641. 

FREIGHT. 

See  "Carriers." 

GAMING. 

Under  indictment  for  betting  at  craps,  It  was 
Immaterial  whether  it  was  a  banking  game, 
or  one  played  between  indlviduab.— WilUaoui  v. 
State  O^ex.  Cr.  App.)  987. 

Transaction  for  purchase  of  cotton  for  future 
delivery  hM  a  gambling  transaction,  predo^ 
ing  recovrry  of  margins  paid,  though  lurtner- 
ship  may  have  existed  between  some  of  the  par- 
ties.—Cunningham  V.  Falrchild  (Tex.  Civ.  App.) 


GARNISHMENT. 

Under  Bev.  St  arts.  220.  221.  225-227,  28», 
24^  where  a  garnishee,  when  saved,  and  when 
he  files  hie  anawer,  ia  not  indebted  to,  and  haa  in 
his  hands  no  effects  of,  the  debtor,  except  notes 
^ven  to  him  for  collection,  the  writ  will  not 
etuuse  him  with  moneys  collected  oo  the  notes 
after  filing  of  tiie  answer.- Planters'  St  Mechan- 
Im'  Bank  t.  Eloeck  (Tex.  Civ.  ApiKjMBSO^ 
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Tbe  atatnte  defimng  the  liability  of  garnisheeB 
!■  to  be  Htrietly  coDBtrued  In  their  favor.— Plant- 
en*  ft  HechamcB'  Bank  t.  Floedc  CCex.  Oiv. 
App.)  689. 

On  trial  of  an  isBne  between  plaintiff  and 
cramiflhee,  production  of  the  writ  of  gamlsh- 
ment  is  not  esBential  to  plaintiff's  recovery,  the 
earnishee  having  answned.-Jonea  v.  Cnininins 
CTez.  OiT.  App.)  864. 

The  eoart  of  a  oonntr  where  a  garnishee  re- 
sides acquires  n->  jnrismction  of  a  cause  began 
against  him  in  another  connty  until  aH  the  pro- 
ceedings have  been  produced,  as  reQulred  by 
Bev.  St.  1886,  art  24S.^one8  t.  Cummins 
CTei.  Civ.  App.)  854. 

Under  Rer.  SL  1896,  «M.  248.  providing  that, 
on  ft  change  of  venue,  "the  proceedings  m  gar- 
nishment,: fnclnding  the  plaintiff's  application 
for  the  writ,  and  the  answer  of  the  garnishee, 
and  the  afSdavit  controverting  the  same/*  shall 
be  llled,  etc.,  the  writ  of  garnishment  need 
not  be  ftled.Wones  t.  Oommini  (Tex.  CSt.  App.) 
864. 

Where  the  conrt  to  which  the  cause  Is  trans* 
ferred  under  Rev.  St.  1895,  art.  248,  fallB  to 
take  jnrlBdiction  because  of  a  failure  to  file 
the  proceedings  therein.  It  should  dismiss  the 
cause  against  the  garnishee,  and  not  raider 
judgment  in  his  favor.— Jones  T.  Oommins 
CTez.  Otr.  AjwO  864. 

GAS. 

See 'Vfans  ud  lOnenUa." 

GIFTS. 

Enforcement  of  puol  ^fts,  see  *1^)eclfle  Perform- 
ancft." 

A  settlement  In  writing  construed*  and  hM  not 
to  constitute  a  gift  laia  TiToa.r-In  n  Soulazd'a 

Estate  (Mo.1  61T. 

To  constitute  a  valid  gift  Inter  vivos,  there 
must  be  an  intent  to  give  and  an  unconditional 
delivery.— In  re  Sonlard's  Estate  (Mo.)  617. 

Evidence  of  declarations  of  deceased  of  intent 
to  make  proviaioo  for  plaintiff,  and  the  fact  that 
be  was  in  posseBsion  of  certain  notes  at  her 
death,  held  to  make  the  question  of  the  gift  of 
the  notes  one  for  the  jni7,r-Jones  t.  Jones  (K7.) 
412. 

GOOD  FAITH. 

Ofinirchaser,eee*'BDlsandNotei^';  Traudulcnt 
(jonveyances";  "Vendor  and  Purdiaaer." 

GRAND  JURY. 

Evidence  as  to  what  defendant  testified  to  be- 
fore the  grand  jury  while  It  was  Investigating 
his  case  Add  not  admlsslble^-OnlveaeU  t.  State 
(Tex,  O.  App.)  1016. 

GRANTS. 

Of  pnbUc  lands,  see  "PabUc  Lends." 

GUARANTY. 

A  oontfaet  of  goazanty  eonstmed,  ud  Mi.  to 
be  a  personal  obUgation.- Marx  LoUng  Go-op. 
Ass'n  CTez.  Oiv.  App.)  69^ 

The  petformance  of  the  thing  to  be'  d<»ie  as  a 
consldnation  for  the  giving  of  a  guaranty  for  a 
debt  is  a  snfflcient  acceptance  of  tie  guaranty.— 
Marx  V.  Luting  Co-op.  Ass'n  (Tex.  Oiv.  App.) 
696. 

The  guarantors  are  UaUe  to  the  extent  of  tiie 
goarantj  for  a  balance  on  aocoont,  thoofl^ 


ments  have  been  made  \q  the  principal  debtnr 
in  excess  of  the  smount  01  the  guaranty. — Eatoo 
V.  Harris  (Ky.)  199. 

Under  a  guaranty  of  a  payment  of  anr  bill  of 
goods  that  O.  may  porcoase  "within  90  day* 
from  date  of  pnrchaBe,"  notice  of  the  accept- 
ance of  the  guaran^t  or  that  goods  haw  been 
sold  on  the  faith  of  ft,  is  neeeesarr  to  charxe  the 
guarantors,  but  formal  noticein  writlnc  fa  not 
necesBszy.— Baton  t.  Harris  (Ky.)  190. 

GUARDIAN  AND  WARD. 

See.  also,  "Intents";  "Insane  Persons." 

Where  a  guardian,  witiiout  order  of  ooart>  culti- 
vated a  farm  belonging  to  the  ward,  and  aivro- 
priated  the  proceeds,  he  was  liable  to  the  estate 
for  the  reaswaUe  rental  value  of  the  faxm.— 
:^riin  ft  Orendorfl  Ok  t.  Wetaater  CTex.  Civ. 
App.)  669. 

A  court  that  appointed  a  guardian  ad  litran 
conld  not  allow  him  compensation  for  his  serv- 
ices after  final  judgment,  without  notke  to  ti>e 
wards.— Jones  v.  Yore  (Mo.)  8S4. 

The  court  tfaat  appoints  a  guardian  ad  liten 
may  allow  him  compensation  a«  a^alnat  the 
wards.— Jones  t.  Yore  <llb.)  884. 

Where  a  guardian  was  atvolnted  In  1S71,  but 
the  real  estate  of  his  ward  warn  not  turned  over 
to  him  by  the  administrator  until  1875,  be  is 
dia^eable  on^  with  Ibe  lent  actBmlijr  tnraed 
over  to  blm.— Haden  v.  Swepston  (Azk.)  388. 

Decree  of  confirmation  of  sale  of  ward's  pn^er- 
br  guardian  kM  voidv-O'Coonor  t.  TbetKrA 
X  OiT.  App.)  66. 

Wards  kdd  entitled  to  recover  lands  aoM  br 
ttieir  parents  without  returning  the  money  le- 
orived,  where  it  was  not  shown  that  the  mooey 
was  expended  for  their  benefit,  or  that  their 
parents  were  unable  to  support  them. — O'Connor 
T.  Vineyard  (Tex.  Ofr.  Aiv-)  S5. 

Rights  of  creditors  of  guardian  In  bank  stock 
purchased  by  guardian  In  his  own  name,  out  of 
common  funds  of  ward  and  guardian,  determin- 
ed.—Beaven  T.  atlKU^  Nat.  Bank  (B^.> 

HARMLESS  ERROR. 

In  cMl  actions,  aee  ''Appeal  and  Bnor." 

In  criminal  prosecutions,  see  "Criminal  I^w.'*" 

HEARSAY  EVIDENCE 

Jn  cM  actions,  we  *1B?klenea.'* 

HEIRS. 

See  "Deaosnt  and  Distribution":  "WOU.** 

HIGHWAYS. 

Acddoita  at  railroad  erosdngs.  aee  'VnflroadL" 

HOLDING  OVER. 

"Bj  tenant,  we  "Landloid  and  Tenant.* 

HOMESTEAD. 

See,  also,  "Bxemptlona'* 

Under  HomesteidLaw  1866,  H  1*  T,  the 
head  of  a  family  did  not  aoqntoe  a  ntHnestesd  in 
land  used  as  sncb  st  the  time  be  Inherited  It, 
since  he  bad  no  deed  to  file  la  the  recorder'!! 
office,  as  required  br  atatate.— Loriag  T.  Oroomer 
(Mo.)  647. 

Nor  did  he  acquire  a  homestead,  witUn  set- 
tiott  7,  at  tha  tine  the  land  Inbnitad  br  Uot  and. 
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othen  WM  putltloiMd.  where  tbe  Eeport  of  the 
comnUuioiien  hi  partition  wu  not  filed  In  the 
reoudn'B  ofBoe.— liOrlnK  t.  Onxmer  (llo.)  617. 

Acta  1887,  p.  197,  amending  the  homeitead 
law  M  as  to  ex.empt  homesteads  acquired  hj  de- 
scent  or  derise  from  lerr  oa  all  causes  of  action 
accmlng  after  the  ao^nnition  of  the  homestead, 
conatmed  as  to  land  ocGiq>led  as  a  homestead  at 
its  passage.— Lorinff      Groomer  (Mo.)  647. 

Where  one  was  not  a  honsekeeper  at  tbe  time 
he  inherited  land,  or  at  tbe  time  m  otherwise  ac- 
quiring land,  he  could  not  acquire  a  homestead 
therein  Bimply  by  becoming  a  houBekeeper.— Lor- 
ing  T.  Groomer  (Mo.)  647, 

Hie  creditor  who  stood  by  at  the  allotment 
of  a  homestead  under  an  assignment  for  credit- 
ors hdd  estopped  three  years  thereaftn  to  com- 

frlain  of  mistake  In  jod^oeut  of  commissioners 
□  making  allotinnit— Wood  t.  Corley  (Ky.) 
235. 

When  vendor's  lien  notes  on  lund  which  be- 
csme  a  homestead  after  delivery  of  the  notes 
are  paid,  the  homestead  ririits  of  the  maker's 
wife  attacb.^ames  t.  Daniela  <Tex.  CHt.  App.) 
26. 

Land  pnrcliased  by  a  widow  as  a  bontestead 
Md  exempt  as  against  a  judgment  rendered  after 
it  was  hooght,  founded  on  a  contract  which  was 
invalid  because  made  by  her  while  married. — 
Baker  t.  Hines  (Ky.)  462. 

Evidence  Jidd  to  show  that  a  debtor  was  not  en- 
titled to  claim  a  homestead.— Ridenoor-Baker 
Grocery  Co.  v.  Monroe  (Mo.)  633. 

The  share  of  a  husband  who  has  been  di- 
vorced In  the  property  in  which  he  formerly  had 
n  community  Interest  held  not  a  homestead, 
uod  subject  to  execution  for  his  debts. — South- 
western Mfg.  Ck>.  V.  Swan  (Tex.  Clr.  App.)  813. 

Facts  hdd  BuflQcient  to  entitle  a  divorced  wife 
to  homestead  in  her  share  of  laud,  in  which  he 
formerly  had  a  commnDity  interest— SoQth- 
westem  Mfg.  Go.  v.  Swan  (Tex.  Civ.  App.)  813. 

A  charge  failing  to  define  what  uses  mnst  he 
made  of  land  to  make  It  part  of  the  bcnnestead 
held  not  misleadii«.— Gonn  t.  Wynne  (Tex.  Oiv. 
App.)  2fi0. 

Intent  of  wife  in  selecting  homestead  hdd  ad- 
missible to  show  intent  of  husband,  where  hos- 
band  and  wife  are  in  accord.— Gnnn  v.  Wynne 
{Tex.  Giv.  App.)  290. 

A  rural  homestead  hdd  not  lost,  though  it  be- 
came lacluded  within  the  limits  of  an  adjacent 
cit^,— Wilder  v.  McConnell  (Tex.  Civ,  App.) 

Tzmnaf  ev  or  Imeuabvaaee. 

An  act  relating  to  defective  conveyances  of 
homesteads  Add  not  to  affect  vested  rights  ac- 
qoired  before  the  passage  of  the  act.— Bliift  Olty 
Lumber  Go.  v.  Bloom  (Ark.)  COS. 

A  homestead  can  be  alienated  only  by  joint 
deed  of  husband  and  wife.— Bank  of  Cookville 
V.  Brier  (Tenn.  Ch.  App.)  140;  Tiireat  v.  Same, 
Id.;  Ditvill  V.  Same,  Id.;  Fallers  v.  Same,  Id. 

A  vendor's  lien  nn  a  homestead,  acquired  by 
virtue  of  a  void  transfer  of  title  to  one  having 
valid  title,  cannot  be  foreclosed.— Hayes  v,  Tay- 
lor (Tez.  Civ.  ApD.)  314. 

There  being  sufficient  land  left  to  satisfy  all 
homestead  demands,  hdd,  that  the  homestead 
character  waa  not  impressed  on  a  part  that  waa 
rold,  80  as  to  require  the  wife  to  join  In  the 
deed.— Neiman  v.  Schuster  <^ex.  CSv.  App.) 
1076. 

A  mortgage  of  a  homeatead,  in  which  the  wife 
fails  to  join,  is  void.— Bluff  Olty  Lnmber  Go.  t. 
Bloom  (Ark.)  SOS. 

AbABdonmant. 

Family  living  off  their  homestead  farm  for 
^ht  ycanii  for  the  pnrpose  of  educating  their 
children  in  town,  hdd  not  to  bt  a  conclusive  ahan- 
43S.W.-72 


donment  of  homestead. — Ounn  v.  Wynne  (Tex. 
av.  App.)  290. 

Where  a  woman  who  has  a  homestead  mar- 
ries and  lives  on  the  homestead  of  her  husband, 
with  no  intent  of  repossessing  herself  of  her 
former  home,  she  cannot  claim  it  as  a  home- 
stead.—Ghent  V.  Boyd  (Tex.  Civ.  App.)  881. 

A  charge  upon  the  qoestion  of  a  homesteader's 
intentions  wtOle  living  off  tbe  homestead  hdd  to 
fairly  present  the  idea  that  the  formation  of  an 
intent  to  abandon  the  homestead  would  work  an 
abandonment  thereot— Gonn  v.  Wynne  (Tex.  Gtr. 
App.)  290. 

HOMICIDE. 

Though  two  parties  conspire  to  beat  another 
with  their  fists,  one  is  not  answnable  for  his 
death  where  the  other,  acting  IndependMitly, 
sbrack  him  with  a  duU— State  v.  May  {Uo.)  6ff7. 

One  who  killed  another  knowing  that  she  was 
committing  a  wrong  act  hdd  not  legaliy  re- 
sponsible if  her  mind  was  so  defective  that  sift 
had  lost  the  power  to  choose  between  right  and 
wrong.— Green  v.  State  (Ark.)  973. 

If  defendant  aided  and  abetted  In  the  killing, 
he  was  a  principal  in  the  second  degree,  and  not 
an  accessory.— ^^udor  v.  Commonwealth  (Ky.) 


A  refusal  of  a  new  trial  for  newlr-discovered 
evidence  as  to  threats  by  deceased  Md  error.— 
Price  V.  State  (Tez.  Cr.  App.)  96. 

Instruction  as  to  mnrd»  In  the  first  degree 
hdd  wamnted  hr  evidence  that  driendant  atrudi 
deceased  on  the  head  with  a  dnb  when  helpless 
on  tbe  ground.— State  v.  May  (Mo.)  637. 

Evidence  hdd  to  show  defendant  guilty  of  man- 
slaughter.—CSiildress  T.  State  (Tex.  Gr.  App.> 


One  who  calls  another  a  liar,  and  picks  op  a 
gun.  Is  not  conclusively  guilty  of  assault  witb 
Intent  to  kilt.— Stevens  v.  State  CTbx.  Cr.  Ajn>>> 
1006. 

Evidence  hdd  to  justify  a  finding  of  gnll^  nt 
shooting  with  Intent  to  kill.— WiOlamB  r.  0»ni- 
monwe^th  (Ky.)  465. 

Operation  of  threats  by  one  of  two  conqairators 
held  limited  to  the  one  who  made  them. — State  v. 
May  (Mo.)  637. 

Evidence  considered,  and  hdd  not  to  show  a 
conspiracT  to  effect  the  death  of  the  deceased. — 
State  V.  MsV  (Mo.)  637. 

Exovaable  ov  J«atlflAlile  komleld*. 

Killing  an  assailant  is  not  justified  where  re- 
sort may  be  had  to  other  means.— Taylor  v. 
State  (Tex.  Gr.  App.)  1019. 

The  accused,  liaving  intervened  in  a  fight  be- 
tween two  others,  and  killed  one  of  them,  can- 
not justify  his  action  by  evidence  that  the  de- 
ceased had  brou^t  on  the  difficulty,  when  that 
fact  was  unknown  to  him  at  the  time  of  the  kill- 
ing.—Tudor  V.  Commonwealth  (Ky.)  187. 

Indletment. 

An  indictment  charging  the  defendant  with  the 
mnrder  of  deceased  by  one  of  them  shooting  him, 
the  others  tieing  present  aiding  and  abetting, 
but  that  which  one  did  tbe  actual  shooting  and 
killing,  or  which  aided  and  abetted,  was  unknown 
to  the  jniy,  la  good.— Tudor  v.  Commonwealth 
(Ky.)  1S7. 

An  Indictment  in  the  county  In  which  the  death 
occurred  hdd  sufficient,  thongh  it  chargea  the 
commission  of  the  murder  in  another  county. — 
Navarro  v.  State  (Tex.  O.  App.)  106. 

Erldeae*. 

Evidence  of  the  statement  of  one  accused  of 
murder,  made  within  3  or  4  minutes  of  the  kill- 
ing, and  within  SO  feet  of  the  scene  of  the  diflS- 
cnlty,  is  admiasible  M  pert  of  the  res  gestn.— 
Ingram  v.  State  (Tex.  Gr.  A^)  61^  j 
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Statements  of  Acciued  within  a  few  minotes  of 
the  kilUng  held  admiMible  as  part  of  the  KB 
seste.— Ingram  v.  SUte  (TU.  Cr.  App.)  618. 

Statements  of  deceased,  made  15  or  20  minntee 
after  he  had  received  the  mortal  woond,  and 
when  beUering  that  he  was  going  to  die,  keld 
jidmisfllble  as  res  geste.— Benson  t.  State  (Tex. 
Cr.  App.)  527. 

Brldence  as  to  the  condnct  and  remarks  of  de- 
ceased soiHi  after  he  had  recrived  the  mortal 
wound  kdd  admissible  for  the  purpose  of  laying 
the  inedicate  for  introdacing  the  dyingdeclara- 
tions  of  deceased.— Benson  r.  State  (Tex.  Cr. 
App.)  S27. 

Where  deceased  was  rational,  nnd  believed  that 
be  was  going  to  die,  and  that  very  soon,  his  dec- 
larations held  adminible  as  dying  declarations.— 
Benson  t.  State  (Tex.  Cr.  App.)  527. 

Dying  declarations  are  admissible,  though 
qaestlons  were  asked  directing  deceased's  mind 
to  the  anbject  tiDon  which  they  were  made.— 
Taylor  t.  State  (Tex.  Cr.  App.)  1019. 

Dying  declarations  are  admissible,  though  de- 
ceased had  to  be  aroused  while  making  them. — 
Taylor  T.  State  (Tex.  Cr.  App.)  1018. 

Under  indictment  for  shooting  with  intent  to 
kiU,  testimony  as  to  extent  of  the  inJniT  hdd 
competent.— ^Villianu  t.  Commonwealth  (Ky.) 

■456. 

Where  the  acccsed  interrened  in  a  fight  be- 
tween two  others,  and  killed  one  of  them,  threats 
made  by  deceased  against  the  other  combatant, 
of  which  the  accused  hod  no  knowledge,  were  not 
admissibie  in  his  behalf. — Tudor  t.  Common- 
wealth (Ky.)  187. 

On  prosecution  for  killing  his  wife,  evidence 
of  exclamation  of  the  wife  in  the  hotise  the  even- 
ing before  the  murder  competent.— Bnrt  r. 
State  (Tex.  Cr.  App.)  344. 

The  clothes  worn  by  deceased  at  his  death 
are  admissible  in  a  trial  for  murder.— Gregory 
V.  State  (Tex.  Cr.  App.)  1017. 

A  threat  made  four  years  before  the  killing, 
and  not  showD  to  have  been  against  accused, 
hdd  not  admissible  In  a  trial  for  mnrder.— Greg- 
ory v.  State  (Ttx.  Or.  App.)  1017. 

Bvidence  of  an  altercation  prior  to  the  homi- 
cide, not  connected  with  it,  held  inadmissible.— 
Ross  V.  State  (Tex.  Cr.  App.)  1004. 

Evidence  of  an  altercation  between  deceased 
and  another  not  connected  with  defendant  hrid 
erroneoasly  admitted.— Boss  v.  State  (Tex.  Gr. 
App.)  1004. 

Kvidenre  of  defendant's  reristanee  to  a  prior 
arrest  HM  frtelerant  on  a  trial  for  hanlcide.— 
State  T.  May  (Mo.)  637. 

Trial. 

'ilie  fact  that  a  juror  separated  a  short  time 
from  the  othem  does  not  jnstify  a  new  trial.— 
'Taytor  v.  State  (Tex.  Cr.  App.)  1018. 

ImstraotloAa. 

Where  there  no  evidence  suKgeating  mutoal 
.comtmt,  it  is  error  to  instruct  on  the  law  ap- 
plioaUe  thereto.— Ingram  v.  State  (Tex.  Or.  Aw.) 
SIS. 

'  An  Instraction  hdd  not  open  to  objection  that 
It  limited  the  right  of  self-defense  to  an  attack 
t>y  deceased,  instead  of  by  deceased  nod  his 
father,  who  was  with  him  at  the  time  of  the 
fcilllng.— McNeal  t.  State  CTex.  O.  App.)  792. 

On  a  Johit  Indictment  ftir  mnrdw,  an  inatnie- 
tlon  sbonld  be  given  as  to  each  of  the  distinct 
defenses  set  np  by  defendant— Ross  t.  State 
(Tex.  Cr.  App.)  1004. 

Submission  to  the  jury  of  the  qnestion  wheth- 
er dying  declarations  were  made  under  the  safe- 
guards required  by  law  Md  not  objectionable, 
as  giving  nndne  prominence  to  the  declarations. 
—^Taylor  T.  State  (T^  Ck.  A«>.)  1018. 


An  instraction  that,  tf  defendant  dU  "so  kin,'' 
be  should  be  found  guilty  of  murder  In  ttie  ftritt 
degree,  following  a  charge  definiag  sacb  — dw. 
requires  the  hilling  to  be  audi  as  ms  set  forth 
in  the  preceding  proposition.- Burt  t.  State  (Tex 
Cr.  App.)  S44. 

Instntcthm  limiting  die  coiuddnatioa  of  evi- 
dence Introdoeed  by  the  state  hOi  not  to  inja- 
rionsly  affect  the  rwits  ot  defendant.- Martin  v. 

State  (Tex.  Gr.  Ai^)  352. 

Evidence  htld  to  justify  an  Inatruetiim  on  the 
question  of  attenupted  eaeape.— State  t.  Unnt 

(Mo.)  389. 

Where  there  Is  nothing  In.  the  evidence  in  a 
trial  for  murder  suggesting  mutual  oombat,  it  is 
error  to  Instruct  tiimon.— Ingram  v.  State  (T«. 
Or.  App.)  618. 

Instractions  as  to  effect  of  tenmorair  Insanitr 
produced  by  liquor  hOd  suffldent.— Navam  v. 

State  CTex.  Cr.  App.)  105. 

An  instruction  directing  the  jury  to  find  de- 
fendant guilty  of  manslaughter,  and  not  of  mur- 
der, if  tner  believed  beyond  a  reasonable  douhi 
that  be  killed  8.  in  sadden  heat  and  passion,  or 
that  in  sudden  heat  and  passion  he  aided  aud 
abetted  some  one  who  did  kill  S.,  Is  oroneous, 
there  being  no  evidence  antborising  a  qvnlffica- 
tion  as  to  the  defendants  ri^t  of  arif-defense. 
— Tndor  T.  Oommonwealth  (Ky.)  187. 

An  instrnction  authm^zing  an  acquittal  if  de- 
fendant believed  lie  had  no  other  safe  means, 
"sbrart  of  fli^t,"  to  avert  the  danger,  is  not  ob- 
jectionable as  requiring  the  jmy  to  believe  that 
the  accused  should  hare  resorted  to  flialit,  as  It 
could  not  hare  been  so  nndostood.— Moodr  v. 
(Commonwealth  (Ey.)  200. 

It  is  not  proper  to  give  on  instmctkm  calling 
special  attention  to  evidence  of  threats. — Raj  r. 
Ommonwealth  (Ky.)  221. 

It  is  not  error  to  instruct  the  jnrr  that  de- 
fendant had  the  right  to  use  auch  force  as  seeuKHl 
to  him  to  be  necessary  for  Us  own  Meam,  **and 
no  more."— Ray  t.  Commonwealtit  (Ky.)  221. 

InstmctiottB  on  a  proseinition  for  aaaanlt  with 
intent  to  murder,  in  which  the  evidence  ^owed 
that  defendant  was  intoxicated  at  the  tiaie  ot 
^e  alleged  assault,  Md  appUcaUe  and  proper.— 
Daritr  v.  State  (Tex.  Cr.^^  9S2. 

Necesrity  of  Inatmetkm  on  murder  b  the  ser- 
ond  degree  detemiined.-^tote  t.  itkr  63T. 

Instractions  relative  to  manslaughter  and  self- 
defense  kM  unnecessary  under  the  erMenee.— 
Navarro  v.  State  (Tex.  Cr.  App.)  105. 

An  instruction  on  murder  in  the  first  degree 
hOd  proper.— State  t.  Hunt  (Mo.)  388. 

A  certain  instrnction  idd  proper  in  ronnc  r  tiiwi 
with  the  evidence.— Taylor  r.  State  CTex.  Or. 
App.)  1019. 

Evidence  Md  to  jnstify  an  instmction  oft  ag- 
gravated Hsaanlt.— Stevens  r.  State  (Tez.  Or. 
App.)  1005. 

Appeal  ud  error, 

A  verdict  finding  defendant  guilty  ot  man- 
slaughter will  not  be  disturbed  on  the  evidence, 
tboogh  there  was  evidence  tending  to  Aow  that 
deceased  was  the  assailant  in  the  fii^t,  there 
being  some  evidence  to  support  the  finding. — Bot- 
rey  v.  Commonwealth  (Ky.)  283. 

The  error,  if  any,  in  omitting  from  an  inatmc- 
Uon  the  requirement  that  tiie  jury  diould  brieve 
beyond  a  reasonable  doubt  that  the  person  who 
did  the  actual  killing  did  so  In  sodden  heat  anil 
passion,  in  order  to  reduce  the  offense  pf  de- 
fendant in  aiding  and  abetting  sarh  kilUog  from 
murder  to  manslaughter,  was  harmleao. — ^Tti- 
dor  T.  Commonwealth  (Ky.)  187. 

The  error  In  permitting  the  commonwealth'a 
attomfy  to  make  mlaleadinff  statcawnii  in  hin 
ai^nment  to  tlie  jury  la  harmief»  if  It  la  appnraC 
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thst  no  otliv  Tcnttet  eonU  haTe  b«ai  loidned.- 
Ray  T.  Cmmunrnltli  (K7.)  221. 


HOTELS. 


^  "bukeepen.' 


HUSBAND  AND  WIFE. 

Jiee^  alM,  "Curte^';  •'DiTorge.'* 
Cramyanow  betweeD,  aee  "Fmndnletit  Conrey- 
uKca." 

 of  homestead,  see  "Bomestead." 

Exemption  of  nuttried  women  from  opention  of 

limltati(HiB,  see  "Limitation  of  Actions." 
Rights  of  surriror,  see  "Homestead." 

The  sale  by  the  hmband  of  a  piano  bought  bj 
Um  for  his  wife,  who  coatrolled  and  managed  it, 
and  had  posMasion  of  it  at  the  time  of  the  mI^ 
did  not  pass  the  title,  and  the  wife  la  entitled  to 
the  idano  as  against  tiie  pnidtaser.— De  Witt  t, 
Moore  CK7.)  687. 

An  actitm  to  foreclose  a  chattel  mortgage  exe- 
cnted  bj  husband  and  wife,  In  which  the  wife, 
sued  both  as  adminlstiatrix  of  her  hnsband  and 
in  her  Indlvidtial  capacity,  pleaded  her  covertnre 
at  the  time  the  note  and  mortgage  were  executed, 
and  tiiat  the  mortgaged  property  belonged  to  her, 
was  properly  disimssed  on  the  evidence.— Fried- 
risie  T.  Koonnan's  Adm'z  fKy.)  681. 

Hie  wife  Is  not  entitled  to  personal  property 
sold  the  hatband  to  another,  the  evidence 
sbowliw  that  both  the  title  and  possession  were 
in  the  hosband.— De  Witt  t.  Mo(h%  (Ky.)  697. 

Where  property  has  been  conveyed  to  a  trustee 
ID  tmat  for  a  married  woman,  the  cestui  qne 
imst  does  not  own  a  s^rate  interest  tiiereln.— 
Linden  Real-Estate  Co,  r.  Undell  (Ho.)  868. 

A  judgment  conferring  on  a  married  woman 
the  nghts  of  a  feme  sole  does  not  authorise  her 
to  make  a  contract  of  soretysbip.— Lane  t. 
Traders'  Deposit  Bank  (Ky.)  442. 

Land  in  the  wife's  name,  for  which  the  bus- 
band  gave  his  notes,  and  on  vdiieh  he  made  the 
first  payment,  is  subject  to  ttie  prior  debts  of 
the  hnsband  only  after  the  claim  of  the  wife  for 
lier  own  money  iiivested  therein  has  been  sat- 
isfied.—McKensle  T.  Salyer  (Ky.)  4B0. 

The  burden  of  proof  is  upon  a  wife  to  sus- 
tain her  claim  to  real  estate  In  her  name  for 
which  her  husbRnd  gave  his  notes  and  made  the 
first  payment,  hi  an  action  prior  creditors  of 
husband.— McKeniie  v.  Salyer  (Ky.)  450. 

Right  of  abandoned  wife  to  sue  to  enforce 
-daim  of  husband  determined.— Daisy  t,  Houli- 
han (Ky.)  487. 

Judgment  against  husband  for  community  debt 
Md  superior  to  a  prior  judgment  In  favor  of  the 
hoaband's  Interest  in  the  community  property. — 
Ohent  T.  Boyd  (Tex.  Civ.  App.)  891. 

A  husband  cannot  convey  title  to  securities  be- 
longing to  the  wife  without  her  consent. — Cole- 
man T.  First  Nat  Bank  (Tex.  Civ.  App.)  938. 

ReT.  St.  1886,  art  2967,  does  not  authorize 
the  husband  to  convey  title  to  his  wife's  sepa- 
rate eaUte.-Orfeman  t.  First  Nat  Bank  (Tex. 
Civ.  App.)  988. 

Under  Rev.  St.  1886.  art.  2966,  a  husband 
ran  check  out  money  deposited  by  the  wife  aa 
her  xeparate  property.— Coleman  T.  First  Nat. 
Rmik  (Tex.  Civ.  App.)  838. 

A  contract  executed  by  a  married  woman  In 
another  state,  where  it  is  valid,  can  be  enforced 
In  Kentucky.— TooDg's  Tmstae  t.  Bnllen  <Ky.) 
687. 

The  srtrfirate  estate  of  a  married  woman  Is  not 
liable  for  tier  debts,  contracted  even  for  necessa- 
ries, nnleas  sQch  be  the  ngrcentont  at  the  time  ot 
the  umtract.— Qnisenberry  v.  Thompson  (Ky.) 
723. 


Where  a  hnsband  who  had  a  ri|dit  to  Malntatp 
an  action  for  homestead  has  abainoned  Ida  wife, 
she  has  a  right  to  prosecnte  sttdi  action.— Daisy 
V.  Houlihan  (Ky.)  487. 

HYPOTHETICAL  QUESTIONS. 

To  expert  witnesses,  see  "Evitoice.** 

IDIOTS. 

See  'liMiw  Pennw." 

IMPEACHMENT. 

Of  witncii,  M  "Wttnesset." 

IMPRISONMENT. 

See  '•Anwt":  '*BBn";  ^'Ooovlet^';  "Fkha  tm- 
prisofinieBt. 

IMPROVEMENTS. 

Allowance  or  recovery  of  compensatloD,  aaa  'Trea- 
pais  to  Try  Title." 

INCEST. 

Under  Saad.  &  H.  Dig.  H  1689,  1690,  4906. 
as  amended,  first  cousins  who  commit  adultery 
or  fomicatioD  are  gnilty  ct  incettr— NatiooB  v. 

State  (Ark.)  396. 

INDICTMENT  AND  INFORMATION. 

See,  abo,  *'Cli1mlnaI  Law";  •«Orand  Jnry." 
Disposal  of  mortgaged  cliattels,  see  "Chattel  Mort- 
gages." 

Disturbing  switch,  see  "Baliroads." 
Failure  of  railroad  to  give  statutory  signals,  sec 
"Railroads," 

Particular  ofFenses,  see  "Arson";  "Disturbance 
of  Public  Assemblage";  "False  Pretenses"; 
"Forgery'':  "Homldd^';  "Intozicatiug  I^- 
nora'H  *'IibeI  and  Slander":  "Nuisance^: 
"Perjury";  ^^Rape";  "Robbery*';  "Weapons." 

The  copy  of  a  forged  order  set  fwth  hi  an  in- 
dictment for  perjury  compared  with  the  orinnal. 
and  held  no  variance. — Enunons  v.  State  (Tex. 
Cr.  App.)  518. 

Evidence  hdd  to  show  a  fatal  variance  on  trial 
for  Indictment  for  passing  a  forged  railroad  tick- 
et.—Robinson  V.  State  (Tec.  Cr.  Ar).)  626. 

Where  the  eonqdalnt  is  attached  to  tiie  Infor- 
mation, the  filing  of  Hbx  Infnmation  is  a  snfll- 
cient  filing  of  the  complaint— Oastleman  t. 
State  (I^z.  Or.  App.)  994. 

Ad  indictment  Md  not  a  continnation  of  a 
former  prosecution,  so  as  to  bar  limitations. — 
Commonwealth  v.  O.  W.  Taylor  Co.  (Ky.)  399. 

Indictment  for  misdemeanor  need  not  allege 
that  it  was  committed  within  12  months,  if  the 
date  alleged  shows  that  it  was  committed  wittdn 
that  time.— Commonwealth  v.  C  B.  Oook  Oo. 

(Ky.)  400. 

Under  an  indictment  for  shooting  with  intent 
to  kill,  a  conviction  of  shooting  is  valid.— Wll- 
Uams  V.  Commonweslth  CKy.)  45S. 

In  the  prosecution  of  a  railroad  company  for 
having  failed  400  times  to  keep  its  ticket  office 
and  waiting  room  tq>en.  as  required  by  law,  400 
separate  offenses  are  charged.— I^uisvUle  ft  N. 
R.  Co.  V.  Commonwealth  (Ky.)  458. 

Two  or  more  vk^tions  of  a  penal  statute  can- 
not be  prosecuted  In  one  action.— Ijoulsville  ft  N. 
R.  Oo.  V.  Commonwealth  (Ky.)  468. 

The  fact  that  accused  diniroved  an  allegation 
ot  the  theft  did  not  entitle  him  to  an  acqnittal  on 
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the  fronnd  of  Tariance.— Baxter  t.  State  C^ex. 
Or.  App.)  87. 

INDORSEMENT. 

Of  promissory  not^  see  "Billa  and  Notes." 

INFANTS. 

See.  also,  **OnaTdiaii  and  Ward":  'fParent  and 

ChUd." 

Custody  and  siqiport  on  divorce  of  parents,  see 

Sale  of  liquor  to  ndnora,  see  "Intoxicating  Llq- 
nors." 

An  InfaDt  served  wfth  aiimmoni  in  nuinner 
rCQntred  by  statute,  and  represented  by  guard- 
ian, hdditopeTlj  before  tiie  court.— ^elds  t. 
Hlnkle  (Kj.)  486. 

INFORMATION. 

Oriminal  accusation,  see  "Indictmoit  and  Infor- 
mation.'* 

INJUNCTION. 

Restraining  collection  of  Judgment,  see  'Judg- 
ment." 

Where  the  operation  of  a  track  would  prove  a 
continuous  damage  to  property  owners,  no  ade- 
quate remedy  at  law  can  be  bad,  and  a  court  of 
equity  baa  Jurisdiction  to  rrant  an  injunction. — 
Sberlock  v.KaniaB  Otty  Belt  Ry.  Oo7(Mo.)  629. 

Wbere  a  rpElroad  company  baa  constructed  a 
track  along  an  alley,  so  that  its  operation  would 
obsfruct  it,  equity  bas  jurisdiction  to  enjoin  tbe 
company  from  so  using  its  tracks,  although  no 
injury  has  yet  been  done. — Sberlock  t.  Kansas 
City  Belt  Ry.  Co.  (Mo.)  629. 

Injunction  will  not  lie  to  restrain  a  tax  col- 
lector from  instituting  criminal  proceedingB 
affainst  one  puraoing  occupation  wltnout  paying 
the  tax.— Yellowstone  Kit  r.  Wood  CTex.  CIt. 
App.)  1068. 

An  injunction  will  not  be  granted  to  prohibit 
a  tax  collector  from  demanding  an  occupation 
tax.— Yellowstone  Kit  t.  Wood  CTex.  Cit.  App.) 
106a 

Collection  of  licenses  Lssoed  by  dty  win  not  be 
restrained,  wbere  tbe  validity  of  the  license  is 
not  questioned,  but  only  its  application  to  oom- 

Elainant.— Iiiidlow  ft  0.  Goal  Co.  t.  City  of  Lud- 
iw  (Ky.)  43o. 

Where  a  plea  of  privilege  to  be  sued  lo  the 
county  of  one's  residence,  when  properly  en- 
tered and  established,  is  ignored  or  improperly 
overruled  by  a  justice,  tbe  execution  of  the  judg- 
ment rendered  by  tbe  jostice  may  be  enjoined  as 
void  for  want  of  jurisaicti(m.Weiuiinxi  t.  SUna 
(Tex.  Civ.  App.)  270. 

Injunction  is  the  proper  remedy  to  enjdn  a 
indecent  void  for  want  of  Junsdiction.— Jen- 
nings T.  Shiner  (Tex.  Gr.  App.)  276. 

AflldaTits  sre  admiaaible  in  erldnice  os  hear- 
ing on  answer  and  motion  to  dissolve  injunction 
restraining  sale  of  land  under  decree. — ^Bright- 
man  V.  Fry  (Tex.  Uiv.  App.)  60. 

Tbe  execution  of  a  Judgment  can  only  be  en- 
joined by  tbe  court  in  which  it  was  rendered.— 
BeU  T.  York  (Tex.  Civ.  App.)  68. 

INNKEEPERS. 

Right  of  Innkeeper  to  a  lien  on  samples  in 
drummer's  posseBsion,  under  Rev.  St.  1806.  art 
S318.  determined.— Torrey  v,  McCleUan 
Glv.  App.)  64. 

IN  PAIS. 

Estoppel,  see  "Estoppel." 


INSANE  PERSONS. 

Insanity  as  a  defense  to  eriminal  accnsatlMi.  see 

"Criminal  Law." 

Though  tbe  defendant's  mind  was  impaired  at 
the  time  of  a  jadgment  against  Urn,  aid  be 
was  afterwards  adjudged  to  be  Insane^  yet,  as  be 
then  had  auffldent  nund  to  onderstuid  me  ef- 
fect of  legal  proceedings,  a  judgment  should  not 
be  vacated.— Spurlock  v.  Xoe  (Ky.)  231. 

A  guardian  of  an  insane  person  having  right 
to  set  aside  sale  because  of  inadequacy  of 
price  can  accept  such  a  sum  from  the  pur- 
chaser in  addition  as  would  make  a  fair  price 
for  the  land.— Fltawflliama  t.  Davie  (Tex.  Oiv. 
App.)  840. 

Irregularity  in  notice  of  sale  of  land  of  in- 
sane person  hdd  not  to  derive  the  conn  of  jn- 
risdictlon  to  make  tbe  sale.— Pltswiliiains  v. 
Davie  (Tn.  Civ.  App.)  840. 

A  committee  for  an  idiot  ttdd  not  UaUe  for 
orders  for  necessaries  purchased  by  parents.— 
Brashears  v.  Fraziw  (Ky.) 

Where  a  committee  for  an  idiot  has  sufBdent 
funds,  lie  is  liable  fbr  necesaaiiea  fumiafaed  tv  a 
former  committee.— Braabears  v.  PVasier  (Ky.> 

427. 

INSOLVENCY. 

See  "Assignments  for  Benefit  of  Creditan." 
CionT^ance  fay  insolvent,  sec  "Fraudulent  Ooa- 

veyances." 
Of  corporation,  see  "(Corpora tiona," 

INSPECTION. 

Of  animals,  see  "AnimalsL" 

INSTRUCTIONS. 

In  civil  acthms,  see  "Trial." 
In  criminal  prosecutions,  see  "Criminal  law"; 
"Homicide."' 

INSURANCE. 

Facts  Md  sufficient  to  constitute  a  cancella- 
tion of  a  policy  of  insurance. — Lampasas  Hotel 
&  Park  Co.  V.  Home  Ins.  Co.  (Tex.  Civ.  App.> 
1081. 

In  order  to  make  out  a  case  of  false  swearimt 
in  making  the  proof  of  loss  by  fire,  so  as  to  af- 
fect the  policy,  the  facts  alleged  to  be  false  must 
have  been  known  to  have  been  soch  by  tbe  party 
Bweariog  to  them. — Phoenix  Ins.  Co.  t.  Sncsr- 
man  (Tex.  Civ.  App.)  930. 

A  written  application  for  insurance,  not  made  a 
part  of  tbe  policy,  will  not  avoid  tbe  verbal  no- 
tice of  the  true  condition  of  the  title  given  by 
the  insured  to  tbe  insurer's  agent,  while  solicit- 
ing tbe  msnrance. — Queen  Ina.  Co.  of  America 
V.  May  (Tex.  Civ.  App.)  73. 

An  accident  policy  which  provides  against 
death  or  injury  resulting  from  fighting,  inten- 
tional injury,  or  violation  of  law  is  forfeited  by 
engaging  in  a  fight  voluntarily,  and  being  abot 
while  so  engaged. — Moirls  v.  Timvelers*  Ina.  Oo. 
(Tex.  Civ.  App.)  898. 

Where  an  Insurance  policy  Is  alleged  to  have 
been  assigped,  and  la  read  in  evidence  with  the 
assignment,  and  the  assignment  is  only  pot  in 
Issue  by  general  denial,  the  assignment  is  anffi- 
ciently  proved,  under  Saylea'  New  Civ.  St.  art. 
813.— Ptionilx  Ins.  Co.  t.  Shearman  (Tte.  Civ. 
App.)  930. 

A  condition  requiring  the  insured  to  use  due 
diligence  for  bis  safe^  and  protection  reqnnca 
him  to  use  only  soch  care  as  prudent  persons  are 
accustomed  Itabltually  to  use,  and  It  was  for  the 
jury  to  say  whether  he  vat  in  tbe  exercbse  of 
men  care.— Kentucky  life  &  Accident  Ina.  Go. 
T.  Franklin  QSj.)  709. 

Digitized  by  V^OOQ  IC 


1141 


Where  "French  Electric  Fluid,"  made  from 
gasoline,  was  used  on  insured  premises,  and 
there  was  no  ertdence  that  it  was  the  same  as 
saioline,  that  a  flndiiu:  that  no  lllnminatr 
log  gas  was  generated  on  the  premises,  and  no 
msoline  was  used  on  the  j^emlses,  was  warrant 
«d.~PhoeDiz  Ins.  Co.  t.  Shearman  (Tex.  OIt. 
App.)  830. 

InswmBfitt  agmts. 

In  action  by  agent  to  recover  deposit  from 
company,  ktid,  the  borden  is  on  the  company, 
pleadins  an  agreement  as  to  the  effect  of  lapse 
•of  polknes,  to  proTo  such  lapse.— Sun  lAte  Ins. 
Co.  of  America  v,  Bevan  (Ky.)  427. 

An  agent  Md  entitled  to  commisBions  on  a  pol- 
icy withdrawn  by  the  company  before  ddiToy.— 
Lea  V.  Union  Cent  Life  Ins.  Go.  (Tex.  Civ. 
App.)  927. 

Where  an  insurance  company  claims  exemp- 
tion frcHu  liability  to  its  agent  by  reason  of  the 
terms  of  its  contract,  it  mast  allege  and  prore 
that  such  terms  were  comptied  with. — Lee  t. 
Union  Cent.  Life  Ins.  Co.  (Tex.  Civ.  App.)  927. 

A  company  idd  to  bare  waived  a  provision  in 
Its  contnct  that  its  agent  shoold  forward  pre- 
mlnm  notes  at  the  end  of  a  month  by  accepting 
them  sooner  without  objection. — Lea  t.  Union 
Cent  Ufe  Ina.  Co.  (TIez.  Cir.  App.)  827. 

The  eontiraot  la  i^emenUL 

A  policy  indemnifying  insurance  against  loss  of 
time  In  a  sum  not  exceeding  $25  per  week,  not 
exceeding,  however,  52  consecutive  weeks  from 
the  time  of  the  happening,  does  not  require  the 
insured  to  wait  aatil  bis  disability  has  ceased,  or 
until  the  end  of  the  year,  before  bringing  his  ac- 
tion for  loss  of  time.— Kentucky  Life  &  Acd- 
detit  Ins.  Co.  V.  Franklin  (Ky.)  709. 

Accident  insuraace  policy  construed,  and  Md, 
that  where  insured  died  from  effect  of  an  over- 
dose of  morphine,  given  to  cure  delirium  tre- 
mens, the  insurer  was  not  liable.— Flint  v.  Trav- 
elers' Ins.  Co.  (Tex.  dv.  App.)  1079. 

The  clause,  "This  entire  policy  shall  be  void  if, 
with  the  knowledge  of  the  insured,  foreclosure 
proceedings  are  commenced  by  virtue  of  any 
mortMge,  is  valid  and  binding.— Hartford  Fire 
Ins.  Co.  T.  Clayton  (Tex.  Civ.  App.)  810. 

WalTcr  of  rlfht  to  forfeit  polloy. 

A  forfeiture  is  woived  by  acceptance  of  a 
premium  with  knowledge  of  the  facts.— Mor- 
ris T.  Travelers'  Ins.  Co.  (Tex.  Civ.  App.)  &d8. 

Evidence  of  waiver  by  acceptance  of  premium 
hdd  should  hare  been  submitted  to  the  Smj^ 
Morris  v.  Travelers*  Ins.  Co.  (Tex.  Civ.  App.) 
£98. 

Knowledge  by  an  inaarance  company  that  a 
mortgage  on  proper^  will  mature  during  the  life 
ot  the  policy  tberecm  is  not  a  waiver  of  a  clause 
providing  that  the  policy  shall  be  void  if  foreclo- 
sure proceeiiings  are  begun  by  virtne  of  any 
mortgage.— Hartford  Fire  Ins.  Co.  r.  OISTton 
<Tex.  Civ.  App.)  910. 

Ifntnal  benefit  InsnraBoe. 

Where  member  of  mutual  company,  with 
knowledge  that  his  first  payment  was  applied 
on  membership  fee,  retains  a  certificate  until 
forfeiture  for  nonpayment  of  bimonthly  call,  he 
cannot  complain  that  such  appUcauon  waa 
wrongful.— Smith  v.  Covenant  Mut.  Ben.  Ass'n 
<rex.  GlT.  App.)  818. 

Contract  for  mutual  benefit  tosnranee  con- 
fltrned,  and  held,  that  advance  premiums  were 
in  the  nature  of  a  membership  fee,  and  not  to 
meet  bimonthly  calls.— Smitb  v.  Covenant  Mut. 
Ben.  Ass'n  (Tex.  Civ.  App.)  819. 

Policy  providing  for  forfeiture  on  breach  of 
Any  of  the  conditions  coostrned. — Smith  t.  Oot- 
«nant  Unt  Ben.  Ass'n  (iSn.  OIt.  App.)  818. 

Validity  of  mortuary  call  of  mutnat  insurance 
company  determined.— Smith  r.  Ctfrenant  Mat. 
Ben,  Ass'n  O^ex.  Ov.  App.)  8ia 


Notice  of  mortuary  call  lidd  in  compliance 
with  statutory  requirements. — Smith  v.  Cove- 
nant Mat  Ben.  Ass'n  (Tex.  Qv.  App.)  818. 


Frandnlent, 


INTENT. 

"Fraudulent  ConTeyaMm** 


INTEREST. 

See,  also,  "UeniT." 

A  deferred  payment  on  a  parcel  of  land,  the 
titie  to  which  was  in  litigation,  held  not  to  bear 
interest  nnUl  suit  begun  to  recover  the  payment 
— Dorsey'a  Adm'r  v.  Swann  (Ky.)  682. 

In  action  for  injuries,  interest  for  the  period  be- 
tween the  date  of  injury  and  the  Jadgmient  can* 
not  be  allowed.— TDexaa  &  N.  O.  R.  Co.  t.  Can- 
(Tex.  Sup.)  18. 

Where  a  note  bore  interest  payable  "annually," 
a  payment  made  October  19,  1889,  of  the  in- 
terest to  become  due  December  29,  1888,  shoold 
be  credited  of  tiie  date  of  matority  of  the  Inter- 
est—Boss ▼.  Reea  (Ky.)  216. 

As  tiie  note  prorided  that  the  maker  might  pay 
it  all  or  any  part  of  it  at  any  time,  paymente 
made  February  27,  1890,  and  August  12,  1880, 
when  no  interest  was  due  until  December  28, 
1890,  should  be  credited  on  the  principal  as  of 
the  dates  on  which  tiiej  were  made^ — Boss  t. 
Reee  (Ky.)  21S. 

Interest  ts  not  sllowable  on  costs,  exc^t 
where  they  have  been  actually  paid. — Ghent  v. 
B(wd  (Tex.  Civ.  App.)  881. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  Error." 

INTERROGATORIES. 

To  wltiiessea,  ae*  1>epo>ltl<ras." 

INTERSTATE  COMMERCE 

See  "Carriers";  "Oommeree." 

INTERVENTION. 

In  actions  in  general,  see  "Parties." 

INTOXICATING  LIQUORS. 

A  widow  can  sue  <m  saloonkeeper's  bond  to  re- 
cover for  sale  of  liquor  to  a  minor  son.— Frobese 
V.  PeaT7  (Tex.  Civ.  App.)  900. 

Evidence  that  a  distiller  shipped  liquor  to  a 
man  in  Missouri  is  no  evidence  that  the  sale  of 
the  liquor  was  made  at  the  place  from  which  it 
was  shipped.— Henry  v.  State  (Ark.)  488. 

Evidence  as  to  whether  the  order  announcing 
the  result  of  a  local  option  election  had  been 
published,  as  required  by  Rev.  Civ.  St  18S&, 
art  8391,  hdd  for  the  jury,  and  not  for  the 
court— Jones  t.  State  (Tex.  Or.  App.)  881. 

Indictment  for  violation  of  local  option  law 
must  allege  the  sole  was  made  in  prohibited  ter- 
ritory.—WIlliamB  T.  State  (Tex.  O.  App.)  116. 

Bvld«ice  Juid  to  show  a  sale  of  intoxicating 
liquors.— Williamson  v.  State  (Tex.  Cr.  App.) 
883;  Hodjce  t.  Same  (Tex.  Cr.  App.)  894;  Stiles 


V.  Same  (Tex.  Cr.  App.)  993;  Glasscock  v.  Same 
(Tex.  Cr.  App.)  989;  Wade  t.  Same  (Tex.  Or. 
App.)  996;  Wolfe  v.  Same  (Tex.  Or.  App.)  887. 


Evidence  hdd  to  show  that  defendant  knew 
that  a  minor  waa  such  when  he  sold  him  liquor. 
— Bivena  r.  State  (T^  Or.  App.)  1007. 

Evidence  hdd  not  to  show  a  sale  of  intOKleat- 
ing  l{qo(»8  to  a  minor.- Bartman  t.  State  (IVx. 
Cr.  App.)  984.  Digitized  by  Google 
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Defmdaat,  chaned  with  the  offmse  of  seUlDg 
Uqnor  as  a  drogKiistj  withoat  a  prescriptioQ,  in 
violation  of  a  dtr  ordinance,  was  properly  acqait> 
ted  where  the  evidence  failed  to  show  when  or 
where  the  offense  was  committed,  or  that  there 
was  any  ordinance.'— Board  of  Council  of  Cit7  of 
DanvUle  t.  Forman  (Ky.)  682. 

Proof  of  a  sale  of  ilapor'  ia  not  sufficient  to  sap- 
port  a  verdict  of  Kuinr  where  thne  Is  no  evi- 
dence connecting  toe  defmdant  witdi  it— J^nzT 
V.  State  (Ark.)  499. 

A  dnijsfst  cannot  be  convicted  for  making  more 
than  one  sale  of  liquor  on  a  prescriptioi),  except 
In  a  local  option  district,  or  in  a  dij  having  an 
ordinaEce  forbidding  such  sale.— Board  of  Council 
of  City  ^  Danville  v.  Forman  (Ky.)  882. 

Under  Sand.  &  H.  Dig.  i  1904.  the  owner  of 
a  saloon  cannot  be  convicted  where  gambling 
was  iwrmitted  by  the  barkeeper  wlmoot  the 
owner's  knowledge,  and  contrary  to  hla  orders. 
— WUson  V.  State  (Ark.)  972. 

^e  findiiiK  of  the  jury  on  the  Question  of  the 
aale  of  intoxicating  uquors  cannot  be  diaturbed 
«n  appetl.— Ellis  t.  State  (Tex.  Or.  App.)  9T8. 

Where  the  d^endant,  in  a  prosecution  for  sell- 
ing Uqaor  without  a  license,  testified  that  he 
purdiased  w^Usky  and  alojiol  for  others,  and 
kept  it  at  his  place  of  business  for  their  accom- 
modation, he  showed  a  clear  intent  to  evade  the 
law,  and  was  in  fact  guilty,  as  charged.— Hart- 
graves  T.  State  (Tex.  Or.  App.)  331. 

In  a  prosecution  for  selling  liquor  without  a 
lic«»e.  evidence  of  witnesseB  that  they  drank  at 
defendant's  place  of  business  liquor  that  they  had 
ordered  through  him,  and  by  him  kept  at  his 
place  of  business  for  their  convenience,  and  that 
they  became  intoxicated,  ia  admissible.— Hart- 
graves  V.  State  (Tex.  Or.  App.)  331. 

The  fact  that  defendant,  who  was  accused  of 
violating  the  local  option  law,  was  the  rent- 
er of  the  property,  and  owned  the  goods  there- 
in, is  sumcicut  corroboration  of  the  testimony 
of  one  jointly  indicted  that  the  business  was 
conducted  for  defendant.— Bolton  v.  State  (Tex. 
Oc.  App.)  984. 

ISSUES. 

Presented  for  review  on  iqipeal.  see  ''Aiveal  and 
Error." 

JOINDER. 

Of  cavsM  of  action,  lee  "Action." 

Of  ofltam  in  Indictment,  see  **Iodlctment  and 

Information." 
Of  pwtiee  in  cItU  actions,  see  "Parties." 

JUDGES. 

Power  to  legnlate  oompeoaatlon  of  county  offi- 
cers, aee  '^ucHDStitational  Law." 

A  Judge,  a  taxpayer  of  a  city,  hdd  not  dis- 
qualified  in  an  action  againat  the  city  to  re- 
cover on  ita  bonda.— Thomburgh  T.  City  of 
Tyler  (Tex.  dr.  App.)  1054. 

JUDGMENT. 

DecMons  of  courts  In  general,  see  "Courts." 
Enjoining  execntion,  see  "Injunction." 
On  appeal  or  writ  of  error,  see  "Aroeal  and  Er- 
ror.^' 

On  the  pleadingB,  see  "Trial." 

Review,  sec  "Appeal  and  Error**;  "Criminal 

lisw";  "Review." 
Sales  under,  see  "Judldal  Sales." 

A  judgment  confirming  anotha  Judgment  of 
said  court  hdd  oot  error,  as  conatitnting  two  jodg- 
ments  for  same  dcbL— Shepherd  t.  Harvey  a 
Adm'x  (Ky.)  456. 

Where  a  judgment  has  been  rendered  and  satis- 
fied by  execution,  entry  of  a  second  Judgmoit  OD 


the  same  daim  is  enw.— O'Omnor  v.  Sti»e  (Ky.) 
488. 

Order  at  eommissIoDera*  court  acted  npOD  for 
years  kM  not  void  because  of  faihire  to  enter 
on  the  mlnntea,  in  accordance  with  Rer.  St. 
1896,  art.  1654.— Waggoner  t.  Wise  County 
(Tex.  Civ.  App.)  830. 

Record  held  to  siww  that  defendant  bad  his 
day  in  cmrt  before  Judgment  rendered.-'fiBwp- 
heid  T.  Harvey's  Adm'x  (Ky.)  4oSu 

The  district  court  hss  no  Jurisdletlon  to  correct 
an  OToneouB  judgment  for  costs  after  the  tenu. 
on  motion  to  retax  cobts.— Hedgecoxe  v.  Conner 
(Tex.  Civ.  App.)  322. 

A  Judgmmt  fwecloaing  a  tax  lien  cannot  be 
impeached  by  collateral  attack.— Bean  t.  Qtr 
<a  Brownwood  (Tex.  Oir.  App^) 

After  the  jury  liad  been  tmoony  it  was  error  to 
render  Judgment  fbr  plafaitiff  on  die  ground  that 
the  answer  did  not  state  a  defense,  no  objection 
being  made  thereto  by  demunvr  or  SMmon. — 
HarthUI  v.  Cooke's  Eix'r  (Ky.)  706. 

There  Is  no  judgment  in  fact  on  a  verdict  until 
the  motion  for  new  trial  Is  decided. — City  of 
LouisvUle  V.  Muldoon  (Ky.)  807. 

An  order  of  conrt  confinniog  a  maater's  re- 
port  on  the  merits  hdd  a  final  judgment,  which 
could  not  be  entered  In  vacation,  though  tbt.- 
cause  waa  referred  to  the  master  only  to  deter- 
mine as  to  the  allowance  of  interlocotorr  or- 
ders.—Simon  T.  Thompson  (Indian  Ter.)  861. 

The  omission  of  an  order  of  dismissal  as  to  a 
party  that  died  pending  suit  and  before  judR- 
ment,  did  not  preclude  the  judgment  fmn  hc- 
^^^nal.— Wilson  t.  Smitii  fnx.  CUt.  AppA 

Anawer  in  action  on  a  foreign  judgment  A*  '>/ 
a  sufficient  denial  of  the  allegations  of  com- 
plaint to  require  plaintiff  to  prove  the  Judi:- 
ment. — Schwab  Clothing  Co.  t.  Cromer  (Indian 

Ter.)  951. 

To  an  action  on  a  judgment  of  a  justice's  court 
in  another  atate,  the  ^ea  of  limitation  to  the 
claim  on  whidi  the  indgment  Is  baaed  is  not  arail- 
able.— Roberts  v.  Hinfcle  (Ky.)  238. 

Bv  datevlt. 

It  is  error  to  enter  Judgment  by  default  upon 
an  amended  petition,  where  the  defendant  was 
not  cited  to  answer  it,  and  did  not  waive  dta- 
tion,  accept  service,  nor  enta  an  appearance.— 
Pena  T.  Pena  (Tex.  Or.  Apfk)  lOOT. 

A  default  Judgment  cannot  be  set  aaUe  for 
error  in  taldng  the  default  coUatoal  attadt. 
—Tbwp  T.  Gordon  (Tex.  Gtr.  Appw)  323. 

A  default  judgment  on  a  forged  note  will  not 
be  set  aside  on  the  ground  that  defendant  was 
dissuaded  by  her  attorney  from  making  de- 
fense.— Cox  T.  Armstnog  (Ky.)  IBft. 

Om  trial  of  issves. 

Though  a  suit  is  based  npon  a  promise,  and  tbe 
promise  is  not  proved,  ^et,  if  plaintiff  proves 
tiiniself  entitled  to  r^f  m  relation  to  the  essen- 
tial matters  in  dispnte,  relief  should  be  granted. — 
Dorsey's  Adm'r  v.  Swann  (Ky.)  092. 

A  judgment  for  the  sale  of  land  most  WMjeriy 
desiTibe  tlie  land  to  be  sold. — Harrisoa'a  Bx'x  v. 
Taylor  <Ky.)  m 

A  Judgment  against  **flie  defendant,"  instead 
of  "the  defendants,"  In  a  suit  against  two.  Is  not 
void  for  uncertain^.— Turner  t.  City  of  Honston 

^Tex.  Qv.  Ajpp.)  69. 

It  ia  error  to  render  judgment  for  the  amount 
of  ao  acconnt  not  referred  to  in  the  pleading.— 
Chaney  v.  Ramey  (Ky.)  235. 

Judgment  non  obstante  veredicto  keld  proper 
in  an  action  against  a  city  for  Interest  on  oonda. 
where  the  answer  ediiowed  the  moDcy  to  have 
been  dmoslted  at  a  bank  other  than  that  agreed 
upon  with  the  purchasers  of  the  bonds.— City 
of  Brownwood  r.  Noel  (TepOv.  App.)  8M. 
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It  Ib  not  neceBsaiT  for  tbe  court  to  eoter  jadg- 
ment  on  tbe  Terdkt  where  the  jary  found  that  a 
writing  vnt  a  wUl,  under  Rev.  St  1889,  i  8888. 
making  the  verdict  "final"  on  such  isBue.— Oor- 
don  T.  BnrriB  (Mo.) 

Opralac  or  neatlBC* 

▲  party  cannot  haTe  a  jadgment  vacated  aft- 
er tbe  tmn,  in  the  atwenoe  of  frand,  accident, 
or  wroDgfnl  act  the  oMprite  partr,  onmlxed 
with  fault  on  bis  part— Wilaon  v.  ftnlth  (Tex. 
Civ.  App.)  1066. 

Mistake  of  one'i  counsel  will  not  relieve  one 
from  an  adverBe  judgment— Wilson  v.  Smith 
'Tex.  Qt.  App.)  1086. 

"Where  a  judge  of  an  adjoining  county  was 
called  in  to  try  cases  whicn  the  judge  of  the 
district  cotirt  was  disqualified  from  hearing, 
and  he  tried  another  case  also,  Md  that  It  was 
no  gnrand  for  vacating  the  Judgment  after  the 
term.  In  the  absence  of  fraud.— Wilson  t.  Smith 

(Tex.  Civ.  App.)  loea 

Judgment  vacated  because  of  unavoidable  casu- 
alty.--Oooley  v.  Barbourville  Land  Sc  Improve- 
ment Co.'s  Assignee  (Ky.)  464. 

Where  it  appears  that  judgments  purporting  to 
have  been  entered  1v  agreement  were  entered 
without  authority,  tbe  Judgments  and  all  proceed- 
ings thereunder  will  be  set  aside.— Foley's  Bx'r 
V.  GUtHff  (Ky.)  190. 

Eqvltable  nll«f . 

A  bUI  for  a  new  trial  must  present  issues  In- 
volved in  the  original  action.— WooUey  v.  Sulli- 
van (Tex.  Civ.  App.)  919. 

Hie  fact  that  an  attorney  "failed  to  appear" 
Aeld  not  suffident  to  Justify  setting  aside  judg- 
ment—WooUey  T.  Stullvan  (Tex.  C5v.  App.)  919. 

Upon  the  filing  of  a  petition  for  review  of  a 
judgment  in  partition,  within  the  proper  time, 
the  Court  has  jurisdiction  to  make  such  disposi- 
tion of  the  disputed  interests  as  may  seem  just. 
-Linden  Real-BbUte  Co.  v.  LIndell  (Mo.)  368. 

Evidence  hdd  insufficient  to  entitle  a  Judgment 
tlebtor  to  restrain  execution.— McCray  v.  Free- 
man (Tex.  dr.  App.)  37. 

Snflldency  of  excuse  for  delay  in  bringing  ac- 
tion to  correct  a  Indgment— McCray  v.  Freeman 
(Tex.  av.  App.)  87. 

A  petition  referring  to  a  former  suit,  and  ask- 
ing that  a  judgment  for  dismissal  therein  be  set 
nsiide  because  it  was  procured  by  fraud,  and  that 
the  two  cases  be  consolidated,  states  a  good 
canefe  of  acion,  and  must  be  regarded  as  seeking 
the  relief  soa^t  In  the  original  action.— Cray  v. 
Wilson  (Ky.)  186. 

The  collection  of  a  judgment  on  a  contract 
only  part  of  which  has  been  performed,  will  not 
be  enjoined,  unless  the  reasonable  value  of  the 
servipea  performed  be  tendered.— Jordan  r.  Ches- 
ter (Tex.  Civ.  App.)  904. 

Where  notes  given  in  consideration  of  servicos 
to  be  performed  were  put  in  judgment  before 
performance,  and  afterwards  tiie  payee  neglect- 
ed to  perform,  the  enforcement  of  the  judgment 
should  be  enjoined.— Jordan  t.  Chester  (Tex. 
Civ.  App.)  80i. 

Bea  jmdleatm. 

Where  the  court  enters  judgment  for  plaintiff 
on  foreclosure  except  as  to  certain  articles  claim- 
ed as  exempt  the  question  of  exemptkin  is  res 
judicata.— National  Bank  of  Denison  t.  ^Igore 
(Tex.  (3v.  App.)  665. 

A  judgment  in  partition,  In  which  respective 
adverse  interests  of  co-tenants  were  not  in  issue, 
XtM  not  a  bar  to  ejectment  by  one  of  tile  parties 
thereto  against  tbe  other.— Hartbi  r.  Tkau  (Mo.) 
656. 

A  jndgmait  of  the  United  States  drcnit  oonrt 
overmilng  a  motion  by  defendant  to  quash  an 
execution  aale^  on  the  ground  that  the  property 
was  bis  homestead,  is  a  bar  to  a  subsequent  ac- 


tion by  defendant  to  recover  the  property  on  the 
same  ground.— Reed  r.  Wbitkm  0^.)  686. 

When  there  has  been  a  plea  In  neoavention, 

and  testimony  thereon  introduced,  a  verdict  for 
plaintiff  and  Judgmoit  thereon  are  ice  judicata 
as  to  the  matters  in  issue  between  the  jnurtiea.— 
Bemns  v.  Doonlgan  (lex.  OiT.  App.)  1QS2. 

A  judgment  In  partition  Is  oondnsive  as  to 
every  ri»it  that  has  been  adjudicated  therein. — 
Llndell  Real-Hktnte  Co.  v.  iJndell  (Mo.)  868. 

A  judgment  hdd  not  res  judicata  as  against 
one  not  a  party  thereto,  though  the  same  issue 
of  facts  was  involved.- Treadwell  v.  Pitta  (Ark.) 
142. 

A  judgment  in  an  action  Involring  the  title  to 
laud  ib  a  bar  to  a  sulwcquent  action  to  recover 
the  land,  ttiougfa  plaintifE  has  perfected  his  title 
since  the  former  judgment. — Carlisle  v.  Howes 
(Ky.)  181. 

The  dismissal  of  an  action  is  couclusive,  unless 
the  pleadings  and  judgment  show  that  the  case 
was   determined  on  its  merits.— Carilde  v. 

Howes  (Ky.)  191. 

Defendant,  in  trespass  to  try  title,  who  neglects 
to  set  up  a  title  acquired  after  suit  broui^t,  can* 
not  mamtaii.  a  subseqneut  action  between  1)ie 
same  parties  on  sudi  subsequent  title.— McOay 
V.  Freeman  (Tex.  Oiv,  App.)  37. 

A  bill  for  a  new  trial  held  to  show  that  the 
Issue  as  to  a  widow's  right  to  an  allowance  was 
Involved  in  the  original  suit— Woolley  T.  Sulli- 
van (Tex.  Civ.  App.)  919. 


JUDICIAL  SALES. 

On  execution,  see  "Execution." 

Under  Civ.  Code,  R  696,  providing  that  judicial 
sales  shall  be  on  a  credit  of  at  least  six  months, 
a  court  has  no  authority  to  direct  a  wile  on  a 
credit  of  three  months.— McKeniie  t.  Sabm 
(KyO  450. 

JURISDICTION. 

See  "Courts";  "Venue." 

Amount  in  oontsoverar,  see  "Removal  of  Causes." 
Justices'  courts  hi  dvil  cases,  see  "Justices  of 

the  Peace." 

Of  divorce  suit  see  "Divorce." 

On  appeal  in  civil  actions,  see  "Appeal  and  Er- 
ror.^' 

 in  criminal  prosecutiong,   see  "Crfaslnal 

Law." 

JURY. 

See,  also,  **6nuid  Jury." 
Custody  and  ooudaet,  see  "Criminal  Law.** 
Disqualification,  gronnd  tot  new  titol,  see  "New 
Trial." 

luBtructioUB  in  dvil  actlona,  see  "Trial." 

 in   criminal  pnsecautms,   see  "Crimfaial 

Law." 

Taking  case  or  question  fmm  jnrj  at  trial,  see 

"Ti^." 

That  a  juror's  name  was  misnelled  on  a  lint 
fumiabed  defendant  in  a  criminal  case  from 
which  to  make  challenges,  hdd  not  gronnd  for 
reversal,  where  the  error  was  cured  oefore  de- 
fendant passed  on  the  panel.— State  v.  Hunt 
(Mo.)  889. 

It  is  no  ground  for  quashing  a  special  vaiire 
that  only  4&  of  100  jums  were  in  attendance. — 
Martin  v.  State  (Tex.  Cr.  App.)  852. 

Juror  who  lias  fonned  an  oi^nlon  from  news- 
paper reports  Md  not  disqualified,  where  he 
states  that  he  can  give  defendant  a  fair  trial.— 
State  T.  Hunt  (Mo.)  889. 

TaxpKrers  of  a  city  are  not  for  that  reason, 
disqnaU&ed  to  sit  as  jurors  in  a  suit  against  the 
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city  for  damages  —City  of  Marshall  T.  McAJIIa- 
ter  (X^.  a.Y.  A,n>>)  1048. 

One  who  was  negligent  In  not  being  present  at 
the  trial  in  person  or  by  attorney  cannot  com- 
plain that  his  case  was  not  retained  on  the 
3nry  docket.— Harris  t.  Ketlum  &  Rotan  Inr. 
O).  (Tex.  ClT.  App.)  1027. 

Where  the  one  demanding  a  jnry  trial  with- 
draws the  jnry  fee,  he  cannot  comnlaln  that  the 
case  was  not  tried  by  a  jnry. — Harris  t.  Kel- 
Inm  &  Sotan  Inr.  Co.  (Tex.  Gt.  App.)  1027. 

In  a  capital  case,  had  error  to  serve  defendant 
with  two  copies  of  a  Tenire,  one  containing  60 
and  the  other  52  names.— Foster  State  (Tex. 
Cr.  App.)  1009. 

A  litigant,  for  the  purpose  of  exercising  his 
ri^t  of  peremptory  chnllenge,  shonld  be  permit- 
ted to  ask  a  juror  whether  ne  occupies  the  rela- 
tion of  client  to  the  opposmg  attorneys,  but 
the  refnsal  to  permit  the  juror  to  answer  the 
question  is  not  rererslbie  error,  in  the  absence 
of  anyUiing  tending  to  show  that  appellant  was 
prejudiced  thereby.— Lowe  v.  Webster  (Ky.)  217. 

Under  the  constitution,  providing  that  a  county- 
conrt  jury  ^all  consist  of  six  men,  the  court 
capnot  discharge  one  and  force  a  trial  by  tiie 
remaining  five.— ja  :kson  t.  J.  A.  Coates  &  Sons 
(Tex.  Cir.  App.)  24. 

JUSTICES  OF  THE  PEACE. 

A  bond  on  appeal  from  a  Justice  Is  not  void 
because  made  payable  to  appellee,  "or  to  their 
certain  attorney,  executors,  or  administrators^ 
or  asBigna."— Brasoria  Goonty  t.  Gkand  Rapids 
School-Fnmitnre  Co.  (Tex.  Ctr.  App.)  900. 

The  10  days  for  filing  bond  on  appeal  from  a 
Justice  rans  from  date  of  orerruling  motion  for 
new  trial  when  determined  within  10  days  after 
entry  of  judgment. — Jackson  J.  A.  Coatee  & 
Sons  (Tex.  Qv.  App.)  24. 

Under  Rev.  St.  l69C.  art.  IG70,  a  bond  filed  on 
appeal  from  justice  court  need  be  for  double  the 
amount  of  the  Judgment  only,  and  not  for  double 
the  amount  of  the  judgment  and  costs. — Blanks 
T.  Stamps  (Tex.  Civ.  App.)  18. 

Where  a  bond  on  appeal  from  a  Justice  was 
defecdve,  held,  a  new  bond  could  not  be  filed  iu 
the  county  court— HouBt<Hi  &  T.  C.  R.  Co.  v. 
Red  Cross  Stock  Farm  (Tex.  Civ.  App.)  790. 

A  Justice  of  the  peace  takes  his  office  subject 
to  the  power  of  the  neople  to  change  the  limits 
of  his  jurisdiction.— State  v.  Rigsby  (Tex.  Clr. 
App.)  271. 

A  justice  of  the  peace  has  jurisdiction  to  final- 
ly determine  a  plea  of  privilege,  and  bis  deter- 
mination on  confiicting  evidence  will  not  be  re- 
viewed.—Je&tUngs  V.  Shiner  (Tex.  Civ.  App.)  276. 

Judgment  entered  by  a  justice  of  the  peace 
in  an  action  where  a  plea  in  reconvention  is 
filed  examined,  and  hdd  to  be  final  as  to  both 
parties.— Lewis  v.  Smith  (Tex.  Civ.  App.)  291. 

Where  a  transcript  filed  in  county  court  on 
appeal  from  a  justice  in  a  criminal  case  fails  to 
show  the  giving  of  notice  of  appeal,  the  record 
cannot  be  corrected  by  a  nunc  pro  tunc  order  of 
the  justice,  and  the  appeal  will  be  dismissed. — 
Truss  V.  State  (Tex.  (jr.  Avp.)  92. 

A  justice  of  tlie  peace  has  no  Jurisdiction  to 
dispossess  a  tenant  of  land. — Vinson  t.  Flynu 
(Ark.)  146. 

JUSTIFICATION. 

Of  homidde,  tee  **Homl<!ide." 

LABELS. 

See  "I^ade-Marka  and  Trade-Xames.** 


LACHES. 

As  bar  to  action,  see  "Eqtdty." 

 for  reformation  of  instruments, 

mation  of  Inatnunenti.*' 


see  "Refor- 


UNDLORD  AND  TENANT. 

Rights  of  railroad  lessee,  see  "BaOioadfl.** 

A  landlord,  under  Rev.  St  1895,  art.  3235,  has 
no  lien  on  prooeeda  at  Tolnntai?  sale  of  crop*  by 
tenant— Bates  t.  HcKinney  (Tex.  Cfr.  App.) 
056. 

The  fact  that  chattels  were  on  the  rented  prem- 
ises when  the  lease  was  made,  and  had  been  there 
prior  to  that  time,  will  not,  of  itsdf,  secure  to 
the  landlord  a,  lien  upon  them  for  rent— Davis  v. 
Washington  (Tex.  Civ.  App.)  685. 

Under  Rer.  St.  1879.  art  3122a.  a  landlord  has 

no  lien  upon  furniture  and  fixtures  naed  bf  lev- 
ant which  are  the  proper^  of  third  pmons. — Da- 
vis V.  Washington  (Tex.  Civ.  App.)  585. 

Privilege  of  subletting  kOd,  under  the  terms  of 
the  lease,  a  peisonal  trust  and  not  a  general 

Swer  to  anblet.— Boone  t.  First  Nat  Bank  (Tex. 
V.  App.)  694. 

Elements  of  damage  or  wrongful  dispossesiion 

of   tenant  determined.— Wilkinson  t.  Stanley 

(Tex.  Civ.  Ah>.)  606. 

A  holding  over  by  the  tenant  constituting  «  re- 
newal of  the  lease  by  its  terms,  is  a  renewal 
Qpon  the  part  of  the  lessor  of  his  covenant  to 
repair.- HarthlU  v.  Cooke's  Ex'r  (Ky.)  706. 

A  tenant  was  not  liable  for  tent  after  liis  aban- 
dwunent  of  the  premises,  after  notice  to  the  bnd- 
lotd,  because  of  the  landlord's  fiiflnre  to  kenhis 
covenant  to  repair.— HarthiU  t.  Cooke'a  Sx'r 

(Ky.)  706. 

A  landlord  suing  under  Rev.  St  1806,  art. 
3251,  giving  him  a  lien  upon  proper^  in  a  leas- 
ed building,  must  allege  t&6  leasing  of  the 
building. — Constantine  t.  Vitaehe  CTea^  Ctr. 
App.)  1046. 

Assignee  of  rent  note,  who  Is  not  assignee  of 
reversion,  cannot  bring  distreui.— Hutsell  v.  De- 
posit Bank  of  Paris  (Ky.)  460. 

Distress  warrant  Md  not  invalid  because  it 
directs  levy  on  property  oi  tenant  and  sabtenant 
though  the  propoty  of  the  latter  oobr  b  HaUe.— 
Hutsell  V.  Deposit  Bank  of  Paris  (Ky.)  469. 

Where  a  lessee  and  his  heirs  held  over  withont 
giving  notice  that  tliey  claimed  the  land  as  their 
own.  hdd,  that  their  possession  was  the  pos- 
session of  tLe  lessor,  as  against  a  anbseqoent 
purchaser  of  the  land.— Mattfdd  t.  Huntington 
(Tex.  ClT.  App.)  B8. 

A  tenant  unlawfully  dispossessed  may  have  an 
action  for  actual  and  unnecessary  damages  to 
goods  and  person.— Vinson  v.  Flynn  (Ark.)  146. 

Tenant  cannot  show  interest  in  land  In  an  ac- 
tion for  damages  for  unlawful  dispossession. — 
Vinson  v.  Flynn  ^Ark.)  146. 

Under  Ky.  St.  {  2S02,  a  landlord  may  have  an 
attachment  for  rent  when  there  are  reasonable 
grounds  for  belief,  and  he  does  In  fact  believe, 
that  unless  an  attachment  issue  he  will  lose  his 
rent,  and  the  finding  of  the  lower  court  npon 
conflicting  evidence,  of  the  existence  of  soch 
grounds  for  the  attadiment  will  not  be  diatnrb* 
ed.— Porter  t.  Sparks  (Ky.)  220. 

UNDS. 

See  "Publie  Lands." 

URGENT. 

EvMuMO. 

In  a  prosecution  for  cattle  stealing,  a  bill  at 
Bale  by  which  defendnnt  coureyed  the  atolcB  ai^ 
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mal  is  admiflsIUe  In  evidence,  as  a  dreanutance 
to  ahov  defendant'a  control  of  the  asimal  at  the 
time.— Brite  t.  Btate  (Tex.  Or.  App.)  d42. 

It  was  not  raror  to  exclade  *eTldence  of  in< 
dictmenta  against  another  person  pending  for 
theft,  to  raise  a  prol>abilit7  that  sach  otiier  per- 
son, and  not  defendant,  was  the  gnil^  party.— 
Johnson  t.  State  (Tex.  Oe.  App.)  1007. 

To  identify  cattle  sold  by  defendant  with  the 
cattle  charged  to  hare  been  stolen,  erideoce 
that  other  cattle  sold  by  him  at  the  same  time 
were  stolen  property  Md  inadmissibla^Parker 
V.  United  States  (Indian  Ter.)  858. 

ETidence  idi  to  Jnatlfy  a  ooDrietkin  of  theft 
«f  an  estiay  horse.— Baxter  r.  State  (Tex.  Cr. 
App.)  87. 

Unex[4aine<l  possession  of  recently  stolen  goods 
Md  to  Jastlty  conviction  of  theft— Bay  t.  State 
fTex.  dr.  Aro.)  77. 

Bvidence  examined,  and  held  aufficlent  to 
identify  stolen  cotton  br  dreams tantial  eridence. 
^^mnacber  v.  State  (Tex.  Cr.  App.)  SB4. 

The  evidence  in  a  prosecntlon  for  stealing  one 
bog  examined,  and  had,  that  there  was  saffidoit 
«Tiaence  of  the  theft  of  two  hogs  for  the  court 
to  chain  the  Jury  on  the  anluect  of  ctmtempoca- 
neons  theft— Poteet  t.  State  (Tex.  Gr.  App.)  S39. 

Proof  ^t  defendants  sold  an  animal  betwera 
12  and  18  months  old,  branded  S.,  without  evi- 
dence as  to  its  sex  or  color,  does  not  tend  to  ^ow 
defendant  gnilty  of  theft  of  a  red  cow  about  2U 
years  old,  branded  S.-~Scott  t.  State  (Tex.  Or. 
App.)  33/B. 

Want  of  consent  to  the  taldnc  on  tlie  part  of 
the  owner  of  the  property  mM  snflTciently 
shown.— Hosklna  t.  State  (Tex.  Or.  App.)  1003. 

Mftl— XastrnotloBS. 

An  Instmction  k^d  not  misleading,  though  the 
court  confuaed  the  name  of  the  owner  of  the 
property.— Stevens  v.  State  (Tex.  Cr,  App.)  102. 

It  was  proper  to  aubmit  the  gneation  of  ac- 
cnsed's  good  faith  in  taking  a  horse  by  bill  of 
sale  from  another  not  in  possession,  where  he 
was  charged  with  theft  of  the  horse  as  an  ea- 
tray.— Baxter  v.  State  (Tex.  Cr.  App.)  87. 

Eridence  on  a  trial  for  theft  of  an  estray 
borse  Md  not  to  require  a  cham  aa  to  circum- 
stantial e^dence.— Baxter  v.  State  (Tex.  Cr. 
App.)  87. 

InatructioDs  held  to  sufficiently  present  the  de- 
fense that  accused  bad  purchased  the  stolen 
property.— Russell  v.  State  (Tex.  Cr.  App.)  81. 

A  request  to  charge  that  if  defendant  "took" 
the  horae  alleged  to  be  atolen,  and  gave  a  rea- 
sonable explanation,  the  state  must  {rove  the  ex- 
planation false,  should  be  refused.- Bay  t.  State 
(Tex.  O.  App.)  77. 

In  a  prosecution  for  cattle  stealing,  where  the 
atolen  animal  showed  that  It  had  been  ear-cropped 
recently,  and  since  being  stolen,  a  diarge  mat 
recent  possession  waa  the  only  inetdpatcwy  evi- 
dence in  the  case  waa  properly  refused.— Brite  T. 
State  (Tex.  Cr.  App.)  342. 

A  charge  examined,  and  held  to  properly  sub- 
mit the  question  of  ownership  of  stolen  property. 
—Brite  T.  State  {Tex.  Cr.  App.)  342. 

An  Inatrnction  which  might  be  construed  to 
deprive  the  defendant  In  a  prosecution  for  hog 
stealing  of  an  raolanation  made  on  the  ^wt  by 
his  accomplice,  had  cured  by  another,  that  gave 
him  the  benefit  of  the  explanation  In  support  of 
his  theoiy  of  defense.— Poteet  t.  State  (Tex.  Cr. 
App.)  339. 

Where  the  alleged  theft  waa  committed  by  a 
■errant  left  temporarily  in  charge  of  his  mas- 
ter's shop,  held,  tnat  an  Instruction  as  to  pos- 
sesalon  by  the  servant  was  unneceasary.— LIv< 
Ingston  V.  State  (Tex.  Cr.  App.)  1008. 

An  Instruction  as  to  a  taking  by  mistake  kdd 
pnveriy  refused  where  there  was  no  eridence 


to  susti^  It— Bmia  T.  State  Qtai*  Or.  .^p.) 
7M. 

A  charge  omitting  to  state  that  a  theft  muat  be 
without  consent  of  Uie  owner  no  «ror.— Sim- 
nadur  r.  State  (TUc.  Cr.  AppO  (02. 

LAW  OF  THE  CASE. 

Dedskm  on  appeal,  ae<!  "Appeal  and  Error.** 

LEASES. 

See  "Landlord  and  Tenant" 

LEGACIES. 

See  'WIDi." 

LEGISLATIVE  POWER. 

Bee  "OoastttntioDal  Law." 

LEVY, 

Of  distreu  warrant,  see  "Landlord  and  Tenant" 
Of  exccntioii,  aae  "Execntim." 

LIBEL  AND  SUNDER. 

Indictment  for  libd  construed,  and  hdi  snfB- 
dent— Jones     State  CTex.  Cr.  App.)  78. 

In  a  criminal  prosecution  It  was  immaterial 
whether  defendant  waa  responsible  for  the  pub- 
lication, where  he  admitted  the  writing  of  the 
article.— Noble  t.  State  (T«x.  Cr.  App.)  80. 

An  action  for  libel  Is  ao  action  for  "slander," 
within  tt>e  meaning  of  JSj.  St  S  10,  and  does  not. 
therefore,  surrire  the  death  of  tbe^aintlff.— 
Johnson's  Adm'x  v.  Haldeman  (Ky.)  220. 

Where  the  words  spoken  Imported  an  infamous 
occuiution,  though  not  Indictable,  a  petition  al- 
leging that  they  were  intended  to  charge  an  in- 
dictable offense,  and  that  thereby  ^aiutifE  had 
been  aocially  ostracised,  shows  apeoal  damages. 
-Mudd  T.  Bogera  (Ky.)  2SS. 

Words  charging  an  Indictable  offense,  punirti- 
able  by  an  Infamous  or  corporal  punishment  Md 
actionable  per  se.— Mudd  v.  Bogera  (Ky.)  2d5. 

Worda  importing  an  infamous  occnpatioo, 
which  waa  not  an  indictable  offeoae.  hdd  not 
actionable  per  se.— Mudd  r.  Rogers  (Ky.)  250. 

Ao  Instruction  on  prosecution  for  alander  that 
If  the  jury  had  a  reasonable  doubt  aa  to  wheth- 
er the  atatementa  were  maliciously  made,  they 
ahould  acquit  held  proper.— Uppens  r.  State 
(Tex.  Cr.  App.)  1000. 

In  a  criminal  prosecution  for  slander,  evidence 
of  statements  concerning  ot^r  persons  than 
prosecuting  witness  held  madmiasible.— Tippena 
r.  State  (Tex.  Ct.  App.)  1000. 

On  a  criminal  prosecution  for  slander  In  the 
presence  of  B.,  defendant  cannot  be  convicted  on 
evidence  of  statements  to  other  persons  than  B. 
— Tippens  v.  State  (Tex.  Cr.  App.)  1000. 

Sufficiency  of  evidence  determined.-^r!ppen8 
T.  State  (Tex.  Cr.  App.)  1000. 

Testimony  in  a  criminal  prosecntton  for  slan- 
der that  witness  had  traced  the  reports  to  de- 
fendant held  inadmlaslble,  where  he  obtained  his 
information  from  some  one  other  than  defend- 
ant—Tippens  V.  State  (Tex.  Cr.  App.)  1000. 

Complaint  construed,  and  hdd,  that  the  worda 
alleged  to  have  been  spoken  were  actionable  per 
se.— I^ons  T.  Btratton  (Ky.)  440. 

LICENSES. 

A  tax  of  1  per  cent,  per  annum,  levied  by  a 
dty  upon  tlie  stocks  of  merchants  in  nld  dty. 
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ia  not  an  occupation  tax.— Citr  ot  Brookfleld  t. 
Tooer  <Mo.)  ISft. 

LIENS. 

Acquired  br  attachmeat,  see  "Attachment/' 
Partlcalar  classea  of,  see  "Chattel  Mortgaxea"; 
"Inukeepera";  "Landlord  and  Teoaat";  "Me- 
chauics'  liiena";  "Hortcagea";  "Railroada"; 
"Vendor  and  Parehaaer.'' 


LIFE  ESTATES. 

See  "Dower." 


LIMITATION  OF  ACTIONS. 

See^  alao,  "Adrene  PoBsession." 
LadbM,  see  "Bqidtji." 

Action  B^nat  a  telegraph  comiiany  for  men- 
tal angniab,  diaa^wintmeiit,  aorrow,  etc.,  resulting 
from  the  nondehvery  of  a  tel^nun,  moat  be 
lironght  within  one  year.— Kdiy  t.  Western 
Union  TeL  Co.  (Tex.  CiT.  App.)  532. 

Action  against  a  telegraph  company  to  recover 
the  toll  paid  for  a  message  which  was  not  deliv- 
ered, need  not  be  brought  within  one  year.— 
Kelly  T.  Westent  Union  Tel.  Co.  (Tex.  Civ.  App.) 
682. 

Limitattona  continue  to  run,  as  against  items 
In  an  amended  complaint,  up  to  the  time  the 
amendment  is  filed.— flantleben  t.  Frobome  (Tex. 
CiT.  App.)  D71. 

Llmitationa  A«Id  not  to  begin  to  run  against  a 
claim  for  price  of  land  sold  until  the  purchase  of 
an  outstanding  interest  1^  Tendee.— Doraey'a 
Adm*r  t.  Swann  (Ky.)  002. 

An  improvement  certificate  given  by  a  city  to 
a  sewer  contractor  is  not  founded  on  the  writ- 
ten contract  between  the  city  and  the  contract- 
or, and  hence  an  action  thereon  is  barred  under 
the  two^eara  statute  as  to  debts.— Glover  T. 
Storrie  Q^ex.  CSr.  App.)  10S5. 

An  action  to  recover  installments  on  bonds 
maturing  more  than  four  years  before  suit 
brought  barred  by  limitations.— Thombnrgh 
T.  aty  of  Tyler  frex.  Civ.  App.)  1054, 

Though  a  judgment  ia  sumended  by  an  appeal, 
it  is  not  therein  so  vacated  as  to  allow  Umita- 
tlons  to  run  after  Its  rendition  in  a  anlt  to  re- 
cover lands  hdd  adveraely. — MlUer  v.  Olst  (Tex. 
Sup.)  268. 

Such  mental  unsouDdness  as  would  toll  limita- 
tions Md  not  shown  by  the  evidence.— Carter  v. 
Stewart  (Tenn.  Oh.  App.)  366. 

Married  woman's  act  does  not  by  implication 
r^ieal  the  statute  of  limitationB  exempting  mar- 
ried women  from  the  operation  of  eaid  Htatutc.— 
Lindell  Real-Estate  Co.  v.  LindeU  (Mo.)  368. 

An  action  Is  brought  within  a  year  after  the 
accident  if  brought  in  the  following  year,  on  the 
same  day  of  the  month  as  the  accident.—Texaa 
&  P.  Ry.  Co.  V.  Moore  (Tex.  Qv.  App.)  67. 

Where  cross  petition  shows  the  claim  ther^ 
asserted  accmed  more  Qaai  IS  years  before 
idcading  was  filed,  a  demurrer  was  properly  sna- 
tained.— Bradford  v.  Bradford  (Ky.)  244. 

Ad  action  on  a  written  promise  to  pay  an 
account  is  not  Iwrred  until  four  yeara,— Wil- 
lard  V.  Guttman  (Tex.  Civ.  App.)  901. 

Limitations  do  not  expire  as  to  a  cause  of 
action  based  on  a  mutnkl  current  account  be- 
tween merchant  and  merchant  until  four  year*. 
— Wlllard  V.  Onttman  (Tex.  C^r.  App.)  801. 

The  lapse  of  30  years  after  the  sale  of  land 
bars  the  right  to  sue  for  the  price  and  to  fore- 
eloee  the  equitable  lien  therefor. — Bearrow  v. 
Wright  (Tex.  Civ.  App.)  002. 


LIMITATION  OF  UABILIH. 

Of  carrier,  see  "Carrien." 

'liquors. 

See  "Intoxlcsting  Uqnon." 

LIVE  STOCK. 

See  "Animals." 

Injuries  from  opwuHaa  Ot  railroads,  see  "Rail- 
roada." 

Tranaporution,  see  "Carrien." 

LOAN  COMPANIES. 

See  "Building  and  Iioan  AssodatloiiB.'* 

LOCAL  LAWS. 

See  "Statutes." 

LOCAL  OPTION. 

Traffic  in  intoxicating  liquors,  aee  "IntoxkatioB 
Liqwxt." 

MACHINERY. 

lability  of  employer  for  defects,  see  "Uaater  and 
Servant" 

MALICIOUS  PROSECUTION. 

An  action  cannot  be  maintained  where  tho 
coart  in  wiiich  the  prosecution  was  had  had  no 
jurisdiction,  or  where  want  of  probable  can«c  it* 
not  shown,  or  where  the  writ  complained  of  was 
void.— Vinaon  v.  Flynn  (Arh.)  146. 

Inatroctions  examined  as  to  an^calulity  to  taa- 
Hclotta  wosecntion  In  an  action  tenant  agafost 
landlord  for  tmlawful  diqwasessfon.  and  ieU  im- 
proper.—Vinson  V.  Flynn  (Ark.)  146. 

MANDAMUS. 

Where  the  court  orders  directors  of  a  school  to 
issue  warrants,  it  must  direct  that  the  warrants 
npecify  out  of  which  fund  they  abould  be  paid.— 
School  Dist.  No.  14  v.  School  Diat.  No.  4  (Ark.) 
SOI. 

Mandamus  will  not  lie  to  ounpel  a  tax  cot- 
lector  to  Issue  a  Ucenae  as  merdiaiit  drticsttt 
where  he  had  not  refused  to  do  so.— YeUowstooe 
Kit  T.  Wood  (Tex.  Oiv.  App.)  1068. 

In  a  mandamus  proceeding,  a  gaieral  daniat 
goes  for  naught,  and  ilie  acta  aBeged  in  the 
petition  must  be  tatoi  as  tnie.— May  v.  Ffnley 

(Tex.  Sup.)  267. 

On  anieal  in  mandamua  proceeding,  a  motioii 
for  a  new  trial  and  a  Ull  of  exceptiwia  must  be 
filed.-School  Dist  No.  14  t.  Sefaool  DIat  No.  4 
(Ark.)  SOI. 

MANSLAUGHTER. 

See  "Homidde." 

MARRIAGE. 

See,  also,  "Divorce." 

All  marriages  not  solemniied  or  contracted 
in  presence  of  an  aatborlxed  penon  «r  societr 
are  void.- Soblnson  t.  Reed's  Adm'r  (Kr-)  435. 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 
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MARSHALING  ASSETS  AND  SECURI- 
TIES. 

A  lien  creditor  kdd,  under  pe&oUtr  drcninstaD* 
ce«,  Bfter  exhaiutiltc  Ul  Hen,  to  atand,  as  to  the 
balance  of  his  d^t,  apoD  an  equality  with  other 
creditors  in  diatributlnc  a  decedent's  estate.— 
WooUey  T.  Johnson's  Gx'rs  (Ky.)  678. 

MASTER  AND  SERVANT. 

Xartw'a  UaUUtr  tvr  fisjarr  t*  mmrwrnrnt, 

Necessltar  of  a  master  to  proride  roles  for  pro* 
tectkra  ot  his  empl^te  determined. — Sanner 
Atchison,  T.  &  S.  F.  Ky.  Co.  (Tex.  Civ.  App.) 
533. 

SMdenoe  Add  sufficient  to  show  that  injuir  to 
railroad  onpk^d  ma  caused  far  defectire  nog. 
—Intematitmal  ft  G.  N.  B.  Go.  r.  Turner  Cl^> 
GiT.  App.)  fi60. 

The  teat  of  dnty  of  a  railroad  company  in  tar- 
nishlns  machinery  is  not  what  railrwids  do  gen- 
erally,  but  whether  the  road  in  question  was  rea- 
aonabiT  careful.— Golf,  C.  ft  8.  F.  Ry.  Co.  t. 
BeaU  CTex.  Glr.  App.)  60&. 

Whether  defendant  was  Kuilty  of  negligence 
in  fornisliing  his  serrant  with  horses,  without 
warning  of  their  dangeroos  character,  is  a 
question  for  the  jury. — Bowman  t.  Texas  Brew- 
ing Oo.  (Tex.  Civ.  App.)  808. 

Evidence  ltdd  to  show  that  a  switchman  was 
injured  by  negligence  of  defendant  innotpro- 
viding  suitable  couplingpins.— Missouri,  K.  ft 
T.  By.  Ca  of  Texas  r.  Hauer  (Tex.  CSt.  App.) 
1078. 

Ont7  ctf  railroad  company  as  to  inspection  of 
cars  of  other  companies  to  protect  oraployds 
against  injuries  coiuidered.— Miasonri,  K.  &  T. 
Ry.  Oo.  of  Tezaa  t.  Ohambera  (Ite.  GIt.  App.) 

loeo. 

Evidence  kM  iaauffldent  to  show  plalntlfl  In- 
jured by  uegUgeDce  of  his  employw. — Louis rille 

ft  N.  By.  Co.  T.  Bass  (Ey.)  463. 

Elvidence  in  action  by  engineer  for  injuries  by 
uei^igaice  of  deffsidant  Ado  to  suatain  verdict 
for  ^aintiffl.— OieMipeake  ft  O.  8.  W.  B.  Co.*8 
Beceinr  t.  HoiUna  (Kj.)  484. 

FaDnre  of  defendant  raDroad's  servants  to  ex- 
ercise ordinary  care  in  observance  of  schedule 
in  management  of  trains  Md  gross  negligence. — 
Gheaapeake  ft  O.  S.  W.  B.  Co.**  Receiver  t. 
HosUna  (Ky.)  484. 

The  law  imposes  die  dnCr  oa  a  railroad  com- 
pany to  have  the  wiper  inspectiMi  of  Ito  ears 
made,  regnrdteas  ox  the  mlea  of  the  company. — 
Kentucky  Cent.  Bf.  Co.  T.  Carr  (Ky.)  193. 

A  railroad  company,  as  a  dut^  to  its  em- 
ployte,  ia  required  to  use  only  ordinary  care  in 
erecting  and  maintaining  Ha  atractures  and  w- 
pllaneen  In  a  aafe  condition.'--QalTe8ton,  H.  ft 
B.  A.  By.  Co.  T.  Gonnley  (Tex.  Sap.)  877. 

A  railroad  company  is  not  required  to  use  a 
greater  degree  of  care  towards  an  employfi  in 
danger  than  towards  one  who  is  not  in  auch 
danger.— Galveston,  H.  ft  S.  A.  By.  Co.  r. 
Gonulej  (Tex.  Sup.)  877. 

Tht  degree  of  care  required  fay  a  railroad  com- 
pany towards  a  servant  ia  not  dependent  up- 
on what  the  injured  party  woold  be  expected  to 
do  under  the  circumstances. — Galveston,  H,  ft 
S.  A,  Ry.  Co.  V,  Gormley  (Tex.  Sup.)  877. 

EMdence  examined,  and  hdd  to  show  that  the 
speed  of  a  railway  train  was  dangerous.— Gal- 
vMiton,  H.  A  S.  A.  By.  Co.  t.  McCray  (Tex. 
Civ.  App.)  275. 

—  Tellow  servmnts. 

A  brakemau  on  a  frriKht  train,  and  the  fireman 
of  a  switch  engine  making  it  np,  httd  feUow  aerr- 
ants,  for  whose  negligence  the  railroad  company 


ia  not  UaUe.— Banner  v.' Atchison,  T.  ft  S.  F.  By. 
Co,  (Tex.  Civ.  An>.)  583. 

There  being  no  statute  on  the  subject  of  Mlow 
savants  in  Kew  Mexico,  the  common  law  gnr- 
eniB.— Sanner  v.  Atchison,  T.  ft  S.  F.  By.  Oh. 
(Xex.  Civ.  App.)  583. 

On  issue  of  incompetency  of  fellow  serrant,  evi- 
dence held  sufficient.— GalTeaton,  H.  ft  S.  A.  Ry. 
Co.  V.  Parrish  (Tex.  av.  App.)  530. 

—  Aasvmptlon  of  vftaka  mmA  eoBtvlbv- 
tory  n^ligMSCO. 

A  railway  employfi  does  not  assume  more  than 
the  ordinary  riaks  pertaining  to  the  aervice.— 
Texaa  ft  P.  By.  Go.  t.  Eberiiart  (Tex.  Sap.)  510. 

Brakeman  on  a  freight  train  does  not  as- 
sume risks  incident  to  negligent  inspection  of 
cars.— Missouri,  BL  ft  T.  By.  Co.  of  Texas  v. 
Cham  be  ra  (Tex.  Civ.  App.)  1000. 

Whether  a  yard  master  waa  guilty  of  contribu- 
tory ne^igence  htU  a  qneitioa  for  the  jury.— In- 
ternational ft  a.  N.  R.  Ga  T,  Tomer  fTex.  Ov. 

App.)  500. 

Evidence  kdd  to  dunr  tliat  a  switchman  In- 
jured In  coopling  cars  was  not  snilt7  of  con- 
tribntoiT  negligence.— Missouri,  K.  &  T.  By. 
Co.  of  Texas  v.  Hauer  (Tex.  Oir.  App.)  1078. 

Duty  of  brakeman  to  inspect  loads  on  cars 
does  not  diarge  him  with  knowledge  of  latent 
defects  In  loading.— Galveston,  H.  ft  S.  A.  By. 
Co.  T.  UcOkmy  (T^  Or.  Am.)  275. 

An  employe  of  a  railroad  company  is  pre- 
sumed to  know  the  rules  governing  his  duties. — 
Galveston,  H.  ft  S.  A.  Ry.  Go.  v.  Qormley  (Tex. 
Sup.)  877. 

A  railway  employ^  need  not  exerdae  care  to  as- 
certain whether  the  company  has  established 
proper  rules  to  aftord  Ita  anrants  protection, 
since  he  has  a  rl^t  to  presume  that  it  has  done 
BO.— Texaa  ft  P.  By.  Go.  v.  Eberhart  (Tex.  Sup.) 
510. 

The  duty  of  exercising  ordinary  prudence  to 
a>H.-ertain  the  danger  Incident  to  the  work  be  i» 
ssBigned  to,  and  whether  it  is  directed  to  be  done 
so  as  to  avoid  such  danger,  is  not  imposed  upon  a 
servant— Missouri,  K.  ft  T.  By.  Co.  of  Texas  v.. 
Hanntg  (Tex.  Sup.)  508. 

Ky.  St.  8  2732,  providing  for  the  punishment 
of  miners  who  n^iect  or  refuse  to  prop  the  roof 
of  any  working  place  under  tiieir  control,  does 
not  apiily  to  one  specially  employed  as  track 
layer  In  Uie  entry  of  a  odne. — Ashland  C^l,  Iron 
ft  Railway  Co.  v.  Wallace'a  Adm'r  (Ky.)  207. 

Whether  a  flaw  in  an  Iron  clip  on  a  wagon 
is  an  obvious  defect,  and  such  as  would  render 
it  dangemiiB  to  nac.  Ia  for  the  jarr.— Bowma& 
T.  Tens  Brewing  Co.  (Tex.  dr.  Avp.)  8oa 

Whether  a  defect  in  a  wagon  was  such  that 
an  ordinarily  prudent  man  would  consider  It 
dangerous  to  use  is  a  question  of  fact  for  the- 
jury.- Bowman  v.  Texas  Brewing  Oo.  (Tex. 

Civ.  App.)  808. 

^—  Actions. 

A  recovery  for  the  death  of  an  employe,  baa- 
ed upon  the  incapacity  of  fellow  aervanto  gen- 
erally, and  upon  ttie  faulty  omdition  of  ■  switch 
yard,  held  erroneoos  nnder  the  pleadings.— 
Gulf,  C.  ft  8.  F.  By.  Go.  v.  Beall  (Tex.  Civ. 
App.)  605. 

In  an  action  against  a  railroad  company  for 
causing  the  death  of  an  employ^,  evidence  that 
the  employee  of  the  road  failed  to  go  to  the  place- 
where  the  deceased  lay  dead  is  inadmissible.— 
Gulf,  C.  &  8.  F.  Ry.  Co.  v.  BeaU  (Tex.  Civ. 
App.)  606. 

Testimony  of  a  witness  kdd  ao  contradictory 
in  two  depositions  as  to  justify  the  jury  In  re- 
turning a  vordict  that  deceased  had  no  notice  of' 
a  defective  appliance.— tJulf.  C.  ft  S.  F.  B" 
Oo.  v.  BoyaU  (Tex.  Civ.  App.)  81^. 
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A  railroad  employe  cotitd  tentlfy  that  he  was 
not  gireD  a  copy  of  the  rules,  thoufih  his  appli- 
cation  for  ^pointmeut  stated  that  be  had  read 
them.— Miesouri,  K.  &  T.  Hj.  Co.  of  Texas  t. 
Haaer  CTex.  Gv.  App.)  1078. 

Where  an  allegation  that  the  rails,  or  their 
Caateniogs,  or  the  twitch,  or  the  switch  rods,  were 
out  of  reiMir.  or  not  properly  fastened  together, 
was  supported  by  eridence  that  the  accident  was 
dae  to  a  missing  bolt,  that  should  have  held  tbe 
switch  rods  togetha,  there  was  no  variance.— 
Houston  &  T.  a  R.  Oo.  T.  Qaither  (Tex.  Civ. 
App.)  266. 

Where  plaintUF  alleges  that  the  defect  in  ma- 
eUneiT,  by  the  efFect  of  which  he  wan  Injured, 
was  "unknown  to  defendant,"  it  beiug  manifest 
that  the  pleader's  meaoiug  was  that  the  defect 
was  noknown  to  plaintiff,  the  petitinu  will  be  so 
conitmed.— Kentacky  Cent.  Ry.  Co.  T.  Can 
(Ky.)  198. 

In  an  action  by  a  brakeman  to  recover  for  In- 
Jnries  resulting  from  defectire  coupling  ma- 
chinery, the  testimony  stated,  and  hdd  not  lo  au- 
thorize the  rlirection  of  a  rerdict  for  defendant. — 
Kentucky  Cent.  Ry.  Co.  r.  Garr  (Ky.)  188. 

A  servant  relying  apon  the  nonenforcement 
of  a  railroad  company'^s  mle  governing  its  em* 
ployfis*  datiea  must  prove  such  fact— Galves- 
ton, H.  &  S.  A.  I^.  Co.  T.  Oormley  (Ttec.  Sup.) 
877. 

In  an  action  by  a  sorvant  for  personal  injuries, 
a  charge  was  held  properly  refused  on  the  ground 
that  it  would  hare  prevented  a  recovery,  even  if 
defendant  was  guilty  of  negligence.— Texas  ft  P. 
Ry.  Co.  V.  Eberbart  iTa.  Sap.)  510. 

A  charge  hdd  not  to  impose  extraordinarr  care 
on  the  part  of  defendant  railroad  company  In  re- 
lation to  discovering  defects  In  switches. — Hous- 
ton &  T.  C.  R.  Co.  V.  Gaither  (Tex.  Civ.  App.) 
260. 

An  instruction  that  the  faHore  of  a  railroad 
company  lo  do  certain  acts  for  the  safety  of  its 
employ^  constituted  negligence  held  not  on  the 
weight  of  the  evidence.— Houston  &  T.  0.  R.  Co. 
V.  Gaither  |.Tex.  Or.  App.)  266. 

A  request  for  instruction  held  properly  refused, 
as  i^orlng  the  question  of  defendant  railroad's 
negligence  in  failing  to  discover  that  a  bolt  had 
beoi  removed  from  a  switch. — fiboston  &  T.  C. 
B.  Co.  V.  Oailber  (Tex.  Qv.  App.)  206. 

Pleadings  and  proof  hdd  to  authorise  an  in- 
struction as  to  negligence  of  defendant  railroad 
in  failing  to  discover  that  a  bolt  had  been  re* 
moved  from  a  switch. — Houston  ft  T.  OL  R.  Co.  T. 
Oalther  (Tex.  Civ.  App.)  266. 

Where  it  vras  admitted  that  the  accident  waa 
■due  to  a  missing  bolt,  that  should  have  held  the 
switch  rods  together,  it  was  proper  to  refuse  to 
instruct  that,  if  the  accident  was  the  result  of 
causes  incident  to  the  business  of  railroading, 
plaintiff  could  not  recover.— Houston  ft  T.  O.  R. 
■Co.  V.  Qaither  (Tex.  Civ.  App.)  266, 

An  abstract  definition  of  **negligence"  held  no 
^Ide  for  the  jury  In  deciding  upon  the  Isitue  of 
negligence  as  between  master  and  servant.— 
Galveston,  H.  ft  S.  A.  By.  Co.  v.  Gormley  (Tex. 
Sup.)  877. 

An  instruction  on  assumed  riRks,  in  an  ac- 
tion for  damages  for  personal  injury,  should 
be  given  where  that  goestiou  arises  from  the 
•pleadings  or  the  testimony. — riantera'  Oil  Co. 
v.  Mansell  (Tex.  Civ.  App.)  913. 

Definition  of  ''obvious  defect"  in  an  instruc- 
tion as  to  duties  of  railroad  employfi  held  prop- 
-er.— Missouri,  K.  &  T.  Ry.  Co.  of  Texoa  v. 
Chambers  (Tex.  Civ.  App.)  1000. 

The  burden  is  upon  the  defendant  to  show 
that  deceased  bad  knowledge  of  a  defect  in 
the  appliance  that  caused  the  injur?'.- Gulf.  C. 
■A  S.  V.  Ry.  Co.  V.  Royall  (Tex.  Civ.  App.)  815. 


MASTER  IN  CHANCERY. 

See  '^Bqnlty." 

MATERIALITY. 

Of  alteration  of  written  inatrament,  aee  "AHeca- 
tk>n  of  Instruments." 


MATERIAL  MEN. 

See  "Mechanics'  liena." 


MEASURE  OF  DAMAGES. 

See  ''Damagea." 

MECHANICS'  LIENS. 

A  lien  of  a  mortga»  hdd  superior  to  the  lien 
of  a  material  nian.---MonticeIlo  Bank  v.  Sweet 
(Ark.)  600. 

Lien  for  materials  furnished  hdd  to  prevail 
against  a  anbaeqnent  attachment.r-nnck  ft 
Schmidt  Lumber  Co.  v.  Mehler  (Ky.)  706. 

A  deed  of  tmat  executed  snbsequent  to  a  me- 
chanic's lien  does  not  impair  the  latter.— Mn- 
tual  Bnilding  ft  Xioan  Aaa'n  v.  McCtee  fTei. 

av.  Aop.)  1030. 

A  subcontractor  can  acquire  no  Uen  <m  * 
homestead  nnlesa  be  haa  complied  wflb  Ber. 
St.  1805.  S  8296.-Gilmer  TTWelto  fltec.  Ot. 
App.)  1058. 

Where  the  owner  has  paid  the  contractor  for 
the  material  furnished,  he  la  not  personally  lis- 
ble  to  a  subcontractor  who  haa  not  filed  his 
claim,  as  required  by  Rev.  St  1886,  art.  8296. 
-OUmer  v.  Wells  (Tex.  av.  App.)  1068. 

A  lien  for  labor  performed  or  materials  famish- 
ed for  a  contractor  or  subcontractor  rdates  bacli, 
and  takes  precedence  of  intervening  iiens.  If  no- 
tice be  given  within  60  days.— Fendt  ft  Schmidt 
Lumber  Co.  v.  Mehler  (Ky.)  408. 

One  who  is  estopped  by  representatloiia  made 
from  aaaerthig  a  cbin  to  a  lot  snperlor  to  a  me- 
dianie'a  lien  will  be  bound  by  ancfa  lien,  althoogh 
not  a  oarty  to  the  contract  on  whidi  it  fa  baaed. 
— Lindsley  v.  Parka  (IVtx.  Olr.  AppO  377. 

MESSAGES. 

Ddar  or  failnre  to  deliver,  aee  "Tdegnpha  ud 

TrfeiJhonea." 

MINES  AND  MINERALS. 

Petrolenm  and  gas  are  minmla,  within  the 
reservatira  of  a  deed  of  "mines,  miiietml%  and 
metals."— MvrEBT  v.  Allard  (Tom.  Sap.)  SSSu 

MINORS. 

See  "Onardlnn  and  Ward";  "Infants";  "Parent 
and  Child.*' 

MISJOINDER. 

Of  parties,  aee  "Partiefk*' 

MISREPRESENTATION. 

See  "False  Pretenses." 

By  inaored,  see  "Insurance." 

MISTAKE. 

Aa  groand  for  reforming  contract,  aee  **BcfonBa- 
tku  of  Instruments."  ^  . 
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MORTGAGES. 

Of  homeitead,  vee  "Homeitead." 

RishtH  acquired  by  holder  of  Totd  mortgage 
rendered  valid  bj  curative  act  after  sale  of  land 
OD  fwedosnre  of  mecbanic'B  Uen  determined.— 
BlnfF  Oitjr  Lumber  Co.  t.  Bkmm  (ATk.)-B(^ 

The  holdo-  of  a  void  mortgage,  not  made  a 
party  to  a  auit  foreeloalng  a  mechanic's  lien  on 
the  property,  held  not  entitled  to  redeem  from  a 
sale  under  such  foreclosure  after  the  time  has  ex- 
pired, where  Act  April  13,  1893.  did  not  cure 
Bucb  mortgage  mitil  the  rights  of  the  lienholder 
became  vested  by  purdiase.— Bluff  City  Lumber 
Co.  V.  Bloom  (Ark.)  503. 

Under  Sand.  &  H.  Dig.  I  8713.  the  holder  of  a 
mortgage  on  a  homestead,  in  which  the  wife  failed 
to  jom,  fuid  not  a  necessary  party  to  a  suit  fore- 
closing a  mechanic's  Hen.— Bluff  uity  Lumber  Co. 
V,  Bloom  (Ark.)  503. 

In  an  action  to  foreclose  a  note  and  mortgage, 
when  the  defense  ia  that  maker  was,  by  reason  of 
age  and  mental  infirmity,  induced  to  execute  the 
instrument  sued  on  by  threats  to  prosecute  his 
sons  for  an  alleged  felony,  it  is  error  not  to  sub- 
mit the  question  of  duress  to  the  jury.— Per- 
kins V.  Adams  (Tex.  Civ.  App.)  528. 

Deed  absolute  in  form  hdd  a  mortgage.— Tim- 
mons  V.  Center  (Ky.)  437. 

Rule  for  acconnting  between  the  mortgagor 
and  mortgagee,  where  the  latter  sells  a  portion 
of  the  land,  and  cuts  timber  therefrom,  deter- 
mined.—Timmona  V.  Center  (Ky.)  437. 

Rights  of  mortgagors  construed,  and  hdd  to 
be  prima  fflcie  evidence  that  loan  was  made  to 
both  mortgagors  Jointly. — Lane  T.  Tradera'  De- 
posit Bank  (Ky )  442. 

A  mortgnge  left  with  the  proper  officer  to  be 
recorded  held  to  take  priority  over  a  snbsequent 
mortgage,  thongb  by  f>TeT8int  it  was  not  re- 
corded for  several  years,— Buckner  v.  Da  via 
<Ky.)  445. 

Complaint  in  action  to  foreclose  mortgage  hdd 
safflcient-O'Connor  v.  Stone  (Ky.)  483. 

Where  a  mortgage  executed  by  a  corporation 
to  a  stockholder  to  indemnify  him  as  surety  stip- 
ulated that  it  was  not  to  be  foreclosed  unless  ab- 
solutely necessary  to  "protest"  the  mortgage,  and 
the  mortgage  was  not  acknowledged  until  just 
before  a  frandufent  assienment  was  executed 
by  the  corporation  for  the  benefit  of  creditors,  it 
cannot  be  enforced  as  against  attaching  creditors. 
— Louisville  Banking  Co.  v.  Etberldge  Manufg 
Go.  (Ky.)  169;  RUey  t.  Merchants'  ^at.  Bank. 
Id.;  Brown  t.  Riley,  Id. 

The  mere  fact  that  the  mortgagor  was  not  of  a 
high  order  of  intellect,  or  that  he  has  entered 
into  imprudent  and  disastrous  ventures,  is  not 
ButQcient  to  establish  his  incapacity  to  contract, 
the  burden  being  on  his  representativea  resist- 
ing the  enforcement  of  the  mortgage  to  abow  hia 
incapacity.— Hall's  Adm'r  v.  Mutual  Life  Ins. 
Co.  (Ky.)  194. 

The  lien  acquired  by  the  levy  of  an  attachment 
has  i>riority  over  an  unrecorded  mortgage  which 
was  in  existence,  but  of  which  the  attaching 
creditor  had  no  notice,  at  the  time  his  debt  was 
created.— Wicks  v.  McConnell  (Ky.)  SOS. 

MOTIONS. 

New  trial  in  din  actkms,  see  "New  TiiaV* 
 In  criminal  prosecntionB,   see  "Orindnal 

Presentation  of  objections  fbr  review,  see  **A^ 

peal  and  Error." 
Belating  to  pieadings,  see  "Pteadlag." 


MUNICIPAL  CORPORATIONS. 

See.  also,  "Schools  and  School  Districts." 
Municipal  taxes,  see  "Taxation." 
Regulation  of  railroads,  see  "Railroads." 
Tax  on  merchant's  stock,  see  "Licenses." 

Extension  of  the  limits  of  a  town  so  as  to  em- 
brace ground  dedicated  as  a  street  KM  not  an 
acceptance  of  the  dedication.— Cochran  v.  Town 
of  Sbepherdsville  (Ky.)  250. 

Under  Rev.  St.  1888,  8  1466,  the  courts  of  the 
state  take  judicial  cognizance  of  the  organisation 
of  cities  of  tbe  third  dawv-aty  of  Brookfield 
V.  Tooey  (Uo.)  887. 

A  municipal  corporation  cannot  hold  land  In 
trust  for  religious  purposea.-^Ity  of  MaysvlUe 

V.  Wood  (Ky.)  403. 

Attempted  organiisation  hdd  void  becanae  certifi- 
cate of  sho-ifE  holding  election  was  not  indorsed 
on  api^cation  for  charter,  and  reeristned  with  it 
— Olty  of  Dayton  ▼.  Dayton  Coal  bon  Go. 
CTenn.  Cb.  App.)  740. 

A  municipal  corporation  baa  no  power  to  grant 
the  use  of  an  alley  to  a  railroad  company,  when 
such  use  wonld  amount  to  a  monopoly  of  the 
alley.— Sherlock  v.  Kansas  City  Bdt  Rr.  Oo. 

(Mo.)  629. 

Ofioevs. 

The  fact  that  a  dty  officer,  the  statutes 
designated  a  "recorder,"  was  by  the  ordinances 
of  a  city  desiprnated  "police  judge,"  does  not  af- 
fect the  jurisdiction  of  such  officer.— Oity  of 
Brookfield  v.  Tooey  (Mo.)  887. 

TTnder  Ky.  St  fi  8484,  a  member  of  the  council, 
acting  under  an  order  if  tbe  counei!,  cannot  re- 
cover the  reasonable  value  of  bis  services  in 
making  a  settlement  with  the  city  tax  collector. 
—City  of  Winchester  v.  Frazer  (Ky.)  463. 

Where  a  settlement  between  a  city  and  Its  tax 
collector  is  required  to  be  made  by  the  council, 
a  member  of  that  body  cannot  recover  for  serv- 
ices rendered  in  mating  the  settlement.— <Jity  of 
Winchester  v.  Frazer  (Ky.)  453. 

Rev.  St  1886,  arts.  2460.  6186.  6208,  con- 
strued together,  and  kdd,  that  a  charge  of  tAty 
tax  collector  of  t2.S0  costs  for  spiling  for  taxes 
one  of  ninety-nine  tracts  of  land  belonging  to  Hie 
same  owner  is  in  excess  of  the  amount  allowed  by 
law.— Kustis  V.  City  of  Henrietta  (Tex.  Sup.) 
260. 

One  injured  in  a  city  prison  by  reason  of 
the  failure  of  a  policeman  to  properly  search 
another  prisoner  Aeld  to  have  no  canse  of  action 
against  the  chief  of  police.— Stinnett  v.  City  of 
Sherman  (Tex.  Civ.  App.)  847. 

A  private  citizen  cannot  maintain  an  action 
for  damagee  against  a  chief  of  police  for  fail- 
ure to  comply  with  a  city  ordinance,  requiring 
him  to  safely  keep  prisoners.— Stinnett  t.  City 
of  Sherman  (Tex.  Civ.  App.)  847. 

PnbUo  Impwremsmta. 

A  Uen  for  a  street  improvement  cannot  exist 

before  the  work  bad  been  received  by  the  city, 
as  the  apportionment  warrant  cannot  issue  un- 
til the  work  has  been  received. — ^Warfield  v. 
Erdman  (Ky.)  708. 

The  ctty  of  Covington  hdd  not  prohibited  by 
Acts  1888-84,  vol.  2,  p.  446,  from  assessing  abut- 
ting property  of  a  tnn>pike  company  for  tbe  costs 
of  sewerage  in  its  streets.- Lewis  T.  Sdimidt 
(Ky.)  488. 

Torta. 

The  fact  that  one  Injured  while  crossing  a 
bridge  was  driving  at  an  unlawful  gait  will  not 

Ereclude  a  recovery  unless  such  violation  of  the 
Lw  contributed  uiereto.-^ty  of  Marshall  t. 
McAlUster  (Tex.  Qt.  App.)  1048. 
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Where  there  were  pileB  of  rubbUh  in  the  itreet, 
and  plaintiff  cot  his  foot  on  glaM  therein,  hdd, 
thmt  he  could  recorer.— City  of  Galreeton 
Reagan  (Tex.  Civ.  App.)  48. 

A  city  not  iuving  accepted  die  dedication  of  a 
street,  ndd  not  liable  for  injuries  to  animals  by 
a  barbed-wiie  fence  therein.— Cochran  t.  Town 
of  SbepherdsTlUe  (Ky.)  250. 

A  city  is  not  answn&ble  In  damages  for  the 
nesllgence  ot  Its  officers  while  exercisinx  its 
police  jMwen.— Stinnett  t.  CBty  of  Sherman 
(Tex.  C»T.  App.)  847. 

FUoal  mmnag— mt  amd  tanttton. 

On  reincorporation  of  an  abolished  mnnici- 
pality,  where  the  property  of  the  old  corpora- 
tion is  taken,  bonds  issued  to  pay  for  the  in- 
debtedness on  Boch  property  hM  valid,  although 
the  property  was  not  taken  nor  the  debt  as- 
sumed by  vote  of  taxpayers. — City  of  Brown- 
wood  V.  Noei  (Tex.  Civ.  App.)  890. 

Under  Laws  1871.  p.  29.  the  issue  ot  railroad 
aid  bonds  before  leTying  tax  to  pay  thnn  does 
not  render  them  invalid.— Ilioniburgh  t.  Glly 
of  Tylet  (Tex.  Or.  App.)  1054. 

Power  to  issue  railroad  aid  bonds  may  be 
granted  the  cit^  by  its  charter  withont  express- 
ing the  grant  in  uie  title. — Thomburgh  t.  City 
of  Tyler  (Tn.  Civ.  App.)  1064. 

Power  given  the  city  by  charter  to  issue  rail- 
road aid  bonds  does  not  exempt  it  from  comply- 
ing with  the  general  law  relating  thereto.— 
Thornbnrgh  t.  Oity  of  T^ler  (IDex.  CIt.  App.) 
1054. 

Failure  of  board  of  aldermen  to  attach  the 
city  seal  does  not  render  city  bonds  invalid.— 
Thomburgh  v.  City  ot  Tyler  CTex.  Civ.  App.) 
1054. 

A  city  cannot  issue  railroad  aid  Iwnds  unless 
the  power  has  been  expressly  conferred  on  it. 
— Thombnndi  v.  Ci^  of  Tyler  (Tex.  Civ.  App.)  | 
1054. 

Sridence  hM  insufficient  to  show  that  railroad 
aid  bonds  were  issued  bef<Hre  a  tax  was  levied 
to  pay  them.— Thwnbnigh  t.  Oitr  of  Tylet  (T^ 
Civ.  App.)  1064. 

Const,  art.  11,  I  7.  providing  for  the  issue 
of  bonds  for  public  improvements,  and  a  tax 
to  be  levied  to  pay  the  interest,  held  to  mean 
that  the  rate  of  tax  to  be  levied  need  only  be  so 
definitely  fixed  that  it  became  merely  a  minis- 
terial act  to  determine  the  r»te.— Mitchell  Coun- 
ty T.  City  Nat.  Bank  (Tex.  Sup.)  880. 

Money  derived  by  a  dty  from  sale  of  bonds  is 
no  part  of  its  iocome,  as  respects  power  to  con- 
tract debts  in  any  way  in  excess  thereof.— Webb 
City  &  C.  Waterworks  Co.  v.  City  of  Oarterrllle 
(Mo.)  62S. 

Rule  toe  determining  necesnir  cnrmt  ex- 
penses of  dty,  to  see  if  It  has  Income  in  excess 
thereof,  so  as  to  allow  judgment  against  it  tor 
rental  of  hydrants,  determined. — Webb  Oity  &  C. 
Waterworks  Co.  v.  City  of  Carterville  (Mo.)  625. 

Const  art.  11.  |S  2.  7.  and  article  8,  f  0, 
are  not  self-enacting,  and  give  do  authority  to  a 
municipal  corporation  to  incur  the  debts  pro- 
vided for  without  an  act  of  legislature. — Mitch- 
ell County  V.  City  Nat.  Bank  (Tex.  Sup.)  880. 

Tax  levied  by  municipal  corporation  under  void 
charter  held  not  validated  by  subsequent  oivan- 
ization.-~<!!i^  of  Dayton  Dayton  Coal  &  Iron 
Co.  (T«in.  Ch.  App.)  740. 

City  acting  under  void  charter  held  incapable  of 
levying  taxes.— Oity  of  Dayton  v.  Dayton  Coal  & 
Inm  Co.  (Tenn.  Ch.  App.)  740. 

A  dty  ordinance,  levying  a  tax  of  1  per  cent, 
per  annum  upon  the  cost  value  of  the  stoclcs  of 
merchants  in  said  city,  is  a  property  tax,  and  is 
invalid,  because  not  uniform.— Uty  of  Brookfield 
V.  Tooey  (Mo.)  887. 


MURDER. 


See  "Homiddew" 


MUTUAL  BENEFIT  SOCIETfES. 

Sea  "Insnruccw" 

NAMES. 

See  "Trade-Mailu  and  Txade-NMOM,*' 

NEGLIGENCE 


See.  also.  "Carriers" 


'Master  and  SnrMat": 


"Mani<jpalOorporatioiw";  "BaUnMda";  "Stieet 
Bailtoods";  "Telapt^hs  and  Trtepho— a." 
Measnte  of  daiugM,  see  "Damacai." 

In  a  defiidtion  of  negligence,  the  words  rea- 
sonable man"  are  inaccurate,  as  they  are  not 
equivalent  to  "a  reasonably  prade^  nuw."— Mis- 
souri, K.  &  T.  By.  Co.  q2  Texas  v.  Hannig 
(Tex.  Sap.)  608. 

Ute  burden  of  proving  contribotory  netdi- 
gence  rests  upon  the  party  charging  it. — Qal- 
veston,  H.  &  S.  A.  By.  Co.  v.  Parrisb  (Tex.  Civ. 
App.)  536. 

A  charge  that  1>y  ordinary  or  leaaoaable  care 
is  meant  such  care  as  an  ordinarily  prudent 
person  would  exerdse  under  ahoilar  drenm- 
stances  Is  correct— Houston  City  St  Bf.  Go.  v. 
Medlenlia  (Tex.  Gy,  App.)  1028. 

Where  the  evidence  in  an  action  for  personal 
injuries  did  not  make  plaintiff  clearly  guilty  of 
contributoiT  n^ligence,  the  question  was  for 
the  jury.— Houston  Cibl  St  IG^.  (So.  T.  Medleo- 
ka  (Tex.  Civ.  App.)  ICS. 

A  charge  as  to  the  degree  ot  care  imposed  up- 
on a  railroad  in  switchmg  cars  held  not  to  im- 
pose a  higher  degree  than  ordinary  eaxe. — Hons- 
ton  &  T.  C.  B.  Cb.  T.  Kimbell  CTex,  CSv.  Aw.) 
1049. 

A  charge  as  to  the  liability  of  a  railroad  com- 
pany for  injuries  through  obStmctkMS  on  tiie 
right  of  way  examined,  and  hM  to  stale  the 

correct  principle  of  law.— Houston  &  T.  GL  B. 
Ca  V.  KunbelT  (Tex.  Civ.  App.)  1M0. 

A  charge  as  to  the  negligence  oC  a  railroad 
company  and  its  lessee  in  permittiac  an  ob- 
struction to  remain  In  the  rinit  of  way  iM  er- 
roneous.—Houston  A:  T.  a  B.  Os.  T.  KtaDbdl 
(Tex.  Civ.  A.pp.)  1040. 

The  error  in  a  charge  as  to  the  IlabOity  of  a 
railroad  hdd  not  cored  by  another  necial 
charge.— Houston  &  T.  C  B.  Ob.  t.  KuabeD 
CTex.  ClT.  App.)  1049. 

Where  one  was  injured  by  remalaiac  In  a 
car  that  was  being  switched  after  notice  had 
been  given  that  the  car  would  be  moved.  It  Is 
proper  to  submit  to  the  jury  the  question  of  Us 
negligence  in  remaining  in  the  car.— Hevstoo  ft 
T.  G.  R.  Co.  V.  Kimbell  (Tex.  Civ.  App.)  1049. 

While  there  is  no  degree  of  negllgenee  known  as 
"willful,'*  when  injory  has  been  InSicted  not  re- 
sulting in  death,  it  is  immaterial  that  the  peti- 
tion alleges  "willful  and  gross"  segUgenee,  tlie 
conrt  having  instructed  the  jury  as  to  grass  neg- 
lUrence  alone.— Kentveky  Cent  Bf-  Oe.  t.  Csir 
t^.)  198. 

Where  contributory  negligence  Is  aa  Issae. 
the  court  should  instm-H;  so  aa  t*  amiy  the 

law  to  the  facts  upon  that  question.- Planters' 
OU  Co.  V.  Mansell  (Tex.  Civ.  App.)  91S. 

NEGOTIABLE  INSTRUMENTS. 

See  "BiltB  and  Motes." 
Railroad  tickets,  see  "Ourtea.** 
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NEWLY-DISCOVERED  EVIDENCE. 

Oronnd  for  new  trial  In  ci-ril  acdotu,  see  "New 
TriaL" 

Law."  i»v-cv-«— , 

NEW  TRIAL. 

In  erimbul  yioaccnttoii,  Me  ''Orimiaal  Law.** 

An  objeetim  that  an  anwer  does  not  ttate  a 
defense  may  be  raised  on  motion  for  new  trial. 
-De  Loach  MUl  Mfg.  Oo.  t.  Bonner  (Ark.)  504. 

New  trial  granted  when  case  has  been  dis- 
missed for  want  of  prosecntion.  wher«  phtlntiff 
had  no  knovriedie  of  Uie  dlsmlsBal,  to  without 
laches,  and  has  a  mnftorions  cause  of  action.— 
Smith  T.  Patrick  CFez.  OIt.  App.)  685. 

New  trial  will  not  be  granted  on  groand  of 
newly-discovered  erldence  where  the  existence 
-of  sach  eridenee  was  known  before  trial  closed. 
— Oty  of  San  Antonio  T.  Krensel  (Tei.  OIt. 
App.)  615. 

NewIy-diseoTered  Impeaching  erldence  Md 
not  gronnd  for  new  trial. — Moore  t.  Temple 
Oroeer  Go.  (Tex.  GIt.  A^-)  848. 

Failure  to  consider  eTidence  mnat  be  raised 
In  a  motion  for  new  trial. — Peeves  t.  Terry 

tTex.  CiT.  App.)  846. 

That,  when  a  charge  was  read,  a  bystander, 
who  was  near  the  jury,  conld  not  nnderstand 
the  contents,  M4  no  gnmnd  for  new  trial. — 
Honston  Oity  Bt  By.  Oo.  t.  Medlenka  (Tex.  Oir. 
App.)  102& 

A  new  trial  will  aot  be  granted  because  of  new- 
Ij-discovered  evidence,  consisting  of  declarations, 
and  being  merely  ennmlatiTe.^IHchardson  t. 
Huff  CKy.)  454. 

A  new  trial  will  not  be  granted  on  the  ground 
«f  newly-discorered  erldence.  where  there  is  no 
nffidavit  of  late  diacorery.— Kchaidson  t.  Hnff 
(Ky.)  454. 

An  affldavit,  on  motion  for  new  trial,  because 
■of  disQualiflcatioo  of  juror,  is  insufflcient,  when 
'based  on  information  and  belief. — Texas  Farm 
A  Ij&nd  Oo.  r.  Stoty  (Tex.  Civ.  App.)  9Sa. 

A  motion  filed  September  14th,  after  jadg' 
ment  rendered  September  10th.  was  not  In  time, 
under  Mansf.  Dig.  Ark.  {  5153,  preacribing 
three  days  aa  the  time  for  moving  for  new  trial. 
—Jnlinson  t.  Anderson  (Indian  Ter.)  SCO: 


For  oO* 


NOMINATION. 

**]IUectioiw.** 


NOTES. 

PromltsoiT  notes,  see  "Bills  and  Notes.'* 

NOTICE. 

Of  aiqteal  in  criminal  proaecntions,  see  "CrimloAl 
Law." 

Becords  of  deeds,  see  "Deeds." 

To  agent,  see  "Principal  and  Agent." 

To  charge  guarantors,  see  "Gnaranty.** 

NUISANCE 

Elements  of  damage  in  an  action  for  malntaln- 
jng  a  nuisance  determined.— Gity  of  Paris  t. 
Allred  (Tex.  CIt.  App.)  62. 

Evidence  hHd  sufficient  to  show  tbat  damage 
■occurred  to  plaintiff's  land  by  a  continning  nui- 
sance.—(^ty  of  Paris  T.  AKred  ^lex.  Cttv.  App.) 

Where  a  nuisBBoe  Is  of  a  permanent  character, 
phiintiff  can  recover  all  the  damages  that  have 


occurred,  or  may  occur,  In  a  ringk  action.— Oity 
at  Paris  v.  Allred  (Tex.  Civ.  App.)  62. 

An  indictment  for  maintaining  a  nuisance 
not  good,  where  it  does  not  appear  that  the  of- 
fense  was  committed  within  a  year  before  tiu 
inding  of  the  indletmait— Oommonwealth  r.  O. 
W.  !nvlor  Go.  (Sy.)  899. 

OCCUPATION. 

Taxation,  see 'litceaaes**;  "Tsxatfon." 

OFFICERS. 

Injunctions  aflectlnx,  see  "Injunction." 

Mandamus  to,  see  Mandamus." 

Particular  classes  of,  see  "Banks  and  Banking"; 
"Clerks  of  Coorts'':  "Corporations";  "Oonn- 
ties";  "Courts";  "Elections";  "Municipal  Cor- 

S rations";  "Recovers":  "Schools  and  School 
istricts";  "Sheriffs  and  GonstaMes." 
Quo  warranto,  see  "Qoo  Warranto." 

Deputy  assessors  are  not  entitled  to  jndgownt 
reqafring  the  anditor  and  treasurer  of  the  state 
to  pay  to  them  the  amount  of  thrir  salaries  In- 
stead of  to  their  prlncii>al,  though  thdr  dwlriMt 
otherwise  be  lost.- Tiller  t.  Bwke  (Ey.) 

OPENING. 

Judgment,  see  "Judgment" 

OPINION  EVIDENCE. 

See  "Bvidenca.'* 

ORDERS. 

AppealabiUtar,  see  "Appeal  and  Brrar.'* 
For  tax  sale,  see  "Taxation." 

ORDINANCES. 

Municipal  ordhuutces,  see  "Mnnkfpal  Ooi|Mrar> 
tions.*' 

YaUdity  of  n^nanee  anOioriifais  arrest  wttfeont 
warrant,  see  "Arrest" 

PARENT  AND  CHILD. 

See,  also,  "Guardian  and  Ward." 

Action  br  parent  for  death  of  child,  aec  "Death." 

Where  a  son  is  emancipated  by  his  parent, 
and  contlnnes  to  work  for  the  latter,  his  wages 
constitute  a  valid  claim  afninst  the  parent.— 
Dnveneck  v.  Kntser  (Tex.  Oiv.  App.)  541. 

A  parent  is  entitled  to  the  wages  of  his  miner 
children,  nnleas  it  appears  that  he  falls  to  main- 
tain and  educate  them.- Parlin  Orendorff  0*. 
V.  Webster  (Tex.  Civ.  App.)  089. 

PAROL  AGREEMENTS. 

See,  "Frands,  Statute  of." 

PAROL  EVIDENCE. 

In  eiril  actions,  see  "Bvidence." 

PARTIES. 

Admissions  as  evidence,  see  "Evidence." 
Competency  as  witnesses,  see  "Witnesses." 
Death,  gtmmd  for  abatement,  see  **AbataiMnt 

and  Revival." 
Persons  affected  by  estoppel,  sec  "Estmpel." 
Rights  and  liabilities  as  to  costs,  see  "Costs." 
R^b^^^allege  error  on  ai^ieal,  see  "Appeal  and 
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Bight  to  appeal,  aee  "Appeal  and  Bmw." 

To  action  to  foreclose  vendor's  Hen,  tee  "Vendor 

and  Purchaser." 
To  appeal  bonds,  see  "Appeal  and  Error." 
To  foredosore  anlt,  see  "Mechanics  Liena.** 

In  an  action  for  an  order  to  sell  land  lield  in 
tnut,  a  beueflclary  who  had  conv^ed  hia  inter- 
Ht  need  not  be  made  a  part7>— Shielda  r.  Hinkle 
(K3r.)  486. 

Wlwre  proportr  in  the  hands  of  a  tmstee  for 
creditors  was  attached,  hdd.  tliat  the  inferred 
creditors  mi^t  Intervene,  although  their  inter- 
CfitB  would  be  fully  protected  by  the  tmstee.— 
Bolts  T.  Engdke  (Tex.  Gir.  App.)  47. 

Misjoinder  of  defendants  mnst  be  pleaded. 
Abatement  of  suit  on  judges  own  motion  hdd 
enor^-fiparks  t.  McHnghXTex.  Or.  App.)  1015. 

PARTITION. 

Review  of  judgment,  see  "Review.'* 

Under  Shannon's  Code,  i  GOSH,  it  Is  not  an 
abnae  of  ^scretion  to  refnae  to  tax  the  fund 
with  the  attomey'a  fees  of  adnlt  defendants, 
whoM  interests  are  not  assailed.— Pate  t. 
Maples  (Tenn.  Ch.  App.)  740. 

A  purchaser  at  a  sale  under  judgment  of  par- 
tition will  not  be  disturbed  of  his  possesion  by 
any  rcTiew  of  the  decree.— Uuddf  Real-Bstate 
Co.  ▼.  LindeU  (Mo.)  S68. 

The  coart  has  jurisdiction  to  determine  goes- 
tions  of  title  in  a  partition  saIt.^iandeU  Real- 
Estate  Co.     Undell  (Mo.)  868. 

In  a  suit  In  the  circuit  coart  for  division  of 
lands  alleged  to  belong  to  plaintiff  and  another 
made  a  defendant,  other  defendants,  alined  to 
be  in  possession,  will  be  pamitted  to  file  an- 
swers and  set  np  ownersb^*— I^ogan  t.  Gatroa 
(Ky.)21S. 

PARTNERSHIP. 

A  certain  claim  held  not  to  be  a  partnership 
matter.— Santleben  t.  Froboese  {Tex.  Gir.  App.) 
671. 

An  administratrix  of  a  surviving  pnrtner  hdd 
not  chargeable  for  sum  paid  out  of  an  amount 
realized  from  an  old  partnership  transaction,  to 
the  agent  who  conducted  it,  u6pn  hia  represen- 
tations that  it  wae  dne  him.— Scndder  v.  Ames 
(Mo.)  609. 

Any  sum  realized  from  a  partnership  account, 
on  which  further  advances  have  been  made  by 
the  surviving  partner,  must  be  first  applied  to 
that  portion  of  .the  account  dne  the  estate,  la 
the  Absence  of  any  special  arrangements.- 
Scudder  v.  Ames  (Mo.)  659. 

A  Borviving  partner  hdd  not  entitled  to  cred- 
it for  a  commission  paid  to  an  agent  for  getting 
a  claim  of  the  estate  Hirough  the  court,  when 
the  claim  had  already  hem  allowed.— Scndder 
T.  Ames  (Mo.)  609. 

A  surviving  partner  hdd  not  chargeable  for 
his  faUure  to  further  prosecute,  at  a  consider- 
able expense,  a  partnership  claim,  which  hia 
attorney  advised  nim  there  was  little  chance  of 
winning,  although  others  afterwards  realized 
from  the  claim,  unknown  to  him. — Scudder  v. 
Ames  (Mo.)  6C9. 

Attorney's  fees  paid  by  an  administratrix  of 
a  surviving  partner  in  litigation  growing  out  of 
her  efforts  to  make  a  settlement  of  the  firm  es- 
tate, to  wfaidi  there  are  complicated  and  con- 
flicting rights,  are  properly  cbarRed  to  the  es- 
tate.—Scudder  V.  Ames  (Mo.)  659. 

Neither  a  surviving  partner  nor  hia  adminis- 
tratrix are  chargeable  with  the  duty  of  ac- 
conntinff  for  partnerahip  assets,  whidi  are  oat- 
side  the  atate,  until  the  invceedii  thereof  actual* 
ly  come  into  their  hands  within  the  state. — 
Scudder  v.  Ames  (Mo.)  659. 


Surviving  partnw  k«U  not  cfaargeaMe  to  the 
partnership  eatate  for  the  good  wul  of  the  part- 
nership biuinesB.— Scndder  t.  Ames  (MoO  S!9. 

Surviving  partner  hdd  not  chargeable  with 
amount  paid  as  taxes  against  the  estate,  whidi 
were  afterwards  declared  void.— Scudd«'  v. 
Ames  (Mo.)  669. 

The  allowance  of  a  payment,  by  a  surviving 
partner  out  of  the  estate,  in  compromise  of  a 
contest  over  title  to  land,  will  not  be  disturbed 
on  the  technical  ground  that  it  ahonid  have  been 
paid  ont  of  the  separate  estates  of  tb»  part- 
ners.—Scndder  V.  Ames  (Mo.)  6G9. 

Two  partners  had  all  property  in  eommon. 
and  charged  all  private  expenses  to  the  partner- 
ship "expense."  Bdd,  the  survivor  eonld  not 
draw  out  money  to  balance  the  amount  drawn 
by  the  deceased  member^Scnddn  t.  Ames 
(Mo.)  669. 

Where  no  loss  occurs  to  the  estate  throngb 
the  failure  of  a  snrvlvinc  partner  to  settle  the 
partnership  accounts  and  keep  them  a^>aTate. 
he  Is  hdd  not  chargeable  with  interest  on  the 
partnership  assets  up  to  the  time  of  filing  sach 
settlement— Scndder  v.  Ames  (Mo.)  608l 

Svidmoe  oamlned,  and  hdd,  that  the  flm 
was  not  bound  by  a  statement  as  to  Uie  condi- 
tion ot  the  firm  made  by  one  of  tiie  partners.— 
Home  V.  Oreer  (Tenn.  Oh.  App.)  774. 

Evidence  examined,  and  hdd  to  sustain  the 
allegations  In  a  bill  for  accounting  that  the  en- 
tries of  the  firm  books  were  incorrect.— Home' 
V.  Oreer  (Tenn.  Ch.  App.)  774. 

Where  a  general  instruction  was  given  as  to- 
what  constitutes  a  partnership,  parties  who  de- 
nied the  partn«:shq>,  and  introdnced  evidence 
to  support  their  issue,  hdd  entitled  to  an  in- 
struction submitting  their  issues  to  the  iniT'— 
OUm  T.  Moore  (Tex.  Ov.  App.)  812: 

PATENTS. 

For  pubUe  fauid%  see  "PnbHc  LandiL** 

PAYMENT. 

See,  also,  **0omposltion8  wltii  Oreditan.** 
Claims  against  estate  of  decedent,  see  **Bxecalon 

and  Administrators," 
On  note,  see  "Bills  and  Notes.** 

Customary  promptness  in  payment  of  bUls  is 
incompetent  to  show  paym«it. — Fletdier  t.  Do- 
laney  (Indian  Ter.)  965. 

Proof  of  paym^t  partial  ptymenta  may  be 
sufficient,  wfthont  proof  of '  exact  date  and 
amount  of  each  payment— Sletdier  t.  DnUo^ 
Indian  Ter.)  066. 

Money  paid  a  mnnldpsBty  through  a  mis- 
taken tielief  that  an  ordinance  under  which  it 
was  paid  was  valid  may  be  recovered  badL— 
Bruner  v.  Town  of  Stanton  (Ky.)  411. 

Evidence  hdd  not  to  show  any  other  Indebted- 
ness than  the  note  sued  on,  and  to  entitle  de- 
fendant to  have  an  admitted  ptjjment  cfcdlttd  on 
the  note.— Rosa  v.  Rees  (Ky.)  215. 

Evidence  hdd  sufficient  to  sustain  plan  «C  pv- 
meut— Outney  v.  Ramey  (Ky.)  235w 

PENALTIES. 

For  kee^Dg  disorderly  house,  set  **DlMi4etly 
Honse.^' 

PERFORMANCE, 

See  "^edfle  Perfoimanee.** 


anil  kM  not  eifcnmstantial  ev 

Digitized  by 


PERJURY. 

tor^ 

Google 


Bvidenoe  on  eooTletion  ftir  perJoiT  eomUued. 

IdeDMhWittfaCode 


INDKX. 


1158 


Gr.  Proe.  1879,  art.  74B,  forblflding  convictiuii 
for  perjary  on  circumstantial  evidence  alone.— 
PranUio  v.  State  (Tex.  Or.  App.)  85. 

Instractiona  on  trial  of  indictment  for  per- 
jury held  proper.— Franklin  r.  Bute  CTez.  Cr. 

Api).l  86. 

Evidence  hdd  foKutllcieut  to  austain  convic- 
tion.—Garter  T.  State  (Tex.  Cr.  App.)  996. 

An  indictment  which  doea  not  charge  that 
the  teattmonT  of  defendant  wna  material  Is  in- 
anfflclent.— McMnrtrjr  v.  State  (Tex.  Or.  App.) 
3010. 

Indictment  for  perjary  htid  ioaafflcient  be- 
4-au8e  of  iodefinitoneas. — McMortry  t.  Statt> 
(Tex.  O.  App.)  1010. 

An  indictment  for  perjury  held  bad  for  iti- 
UefiniteneH«.— HiKifinB  v.  State  (lex.  Cr.  App.) 
1012. 

Inatraction  as  to  the  proof  raqnired  hdd  im- 
properly Tefaaed.~HigginB  v.  State  (Tex.  Cr. 
App.)  1012. 

PERSONAL  INJURIES. 

See  "Carriers";  "Master  and  Servant^';  "Mu- 
nicipal Corporations";  "Negligence":  "Bail- 
roada'':  "Street  Railroada." 

Meaanre  of  damagea,  aee  "Damage!.*' 


PETITION. 

See  "IMeadiug." 

PLEA. 

In  Hril  nctfona,  aee  "Pleading.** 


PLEADING. 

l^uanterclaim,  see  "Set-Off  and  Coonterclaim." 
Indictment,  mformation  or  complaint,  aee  "In- 
dictment and  Information." 
In  equity,  see  "Equity." 

In  particular  actions  or  proceediuga,  see  "Cred- 
itors' Suit";  "Death";  "Ejectment";  "Forci- 
ble Entry  and  Detainer." 

Pleaa  In  criminal  prosecutions,  aee  "Crindnal 
Law." 

Htatnte  of  fhinda,  aee  "f^nds,  Statute  of." 
To  Btqiport  Jadgmpnt,  see  "Judgmmt." 

Plaintiff  AW(/  to  have  the  rijtht  to  so  pload  as 
to  anticipate  everf  iKissible  phiisr  of  t)u>  testi- 
mouy. — Texas  Brewing  Co.  v.  Walters  (Tex. 
Civ.  App.)  548. 

Fetition  examined,  and  htid  to  show  ri^Ut  of 
foreign  conmration  to  sue  in  Texas,  althmigh  it 
(lid  not  allpso  that  It  had  nbtained  a  ix-rmit. — 
Brin  v.  Wachusctts  Shirt  Co.  (Tex.  Uiv.  App.) 

Motion  to  require  plaintiff  to  elect  held  prop- 
eriy  denied  whore  petition  states  bnt  one  ranse 
of  action.  thouRh  in  different  forma  In  dlffenmt 
Ijaragrapns.— Xewton  s  Kx*r  v.  Cecil  (Ky.)  784. 

Motion  to  compel  ninintiff  to  elect  on  which 
fount  of  his  petition  he  M'ould  reb*  Arid  pruoorly 
<lenie<l.— Texan  Brewinv  Co.  v.  Waltera  (Tex. 
tSv.  App.)  548. 

It  was  error  to  refusi!  rfaxuuable  time  to  file 
reply  to  auuwer  mid  <-uuiilt>iTlaim. — Harrison's 
l':x*3f  Y.  Taylor  (Ky.)  72;j. 

The  rourt  did  not  abuse  its  discretion  In  per- 
inittinR  a  reply  to  be  filed  after  the  swearing  of 
the  jury  atid  the  stating  of  the  case. — Hall  v. 

Coruutt  (Ky.)  70«. 

Where  the  afBrmative  averments  of  an  an- 
swer are  controverted  by  a  reply,  and  the  au- 
Hwer  is  subsequently  withdrawn,  and  then  re- 
filed,  such  averments  of  the  iinswer  tirv  not  left 
without  a  denial.-  -City  of  Henderson  v.  Slc- 
Oaio  (Ky.)  700. 
43  S.W.— 7» 


Indefinltencss  and  uncertainty  cannot  be  as- 
sailed by  demurrer.— Fletcher  v.  Dnianey  (In- 
dian Tgt.)  950. 

The  fact  that  distinct  offenses  are  not  set  out 
in  separate  paraerapha  is  not  a  cause  of  danur- 
rer,  but  of  motion  to  paragraph,— Lonisville  & 
X.  R.  Co.  V.  Commonwealth  (Ky.)  458. 

FIm  ot  Murarwr,  mmA  emiu  •oaaplalBt. 

An  objection  that  petition,  in  action  for 
breach  of  contract  to  accept  certain  sawlogs, 
contains  no  allegation  that  tbey  were  scaled 
as  required,  must  be  set  up  by  plea.— Sabine 
Tram  Co.  v.  Jones  (Tex.  Civ.  App.)  905. 

It  Is  error  to  refuse  to  permit  defendant  to 
file  an  answer  tendered  in  due  time,  in  proper 
manner,  though  it  may  contain  libelous  and 
scandalous  matter. — Turner  t.  New  Fanners' 
Bank's  Trustee  (Ky.)  721. 

Where  a  pleading  shows  that  the  cause  of  ac- 
tion is  barred  by  limitations,  it  is  error  to  sus- 
tain a  demurrer  to  an  answer  thereto  setting  up 
limitations  as  a  defense.— Sprndling  v.  McNeea 
(Ky.)  765. 

It  Is  props  to  strike  from  the  answer  aver^ 
ments  'miicn  are  but  a  denial  in  another  form  of 
allegations  of  the  petition  already  denied. — Burke 
T.  Shannon  (Ky.)  223. 

Cross  bill  seeking  to  substitute  a  third  pariy 
idaintifF  hiid  erroQeotis.— Garrett  v.  Itoblnaon 
^ex.  av.  App.)  288. 

Defendant  cannot  by  cross  Ull  bring  In  a  stib- 
atitnted  plaintiff.— tlarrett  t.  RoMnson  (Tex,  Oiv. 
App.)  288. 

Aaaendod  mmA  supplenontal  ploadlnca* 

An  amendment  of  a  pleading,  when  equivalent 
to  bringing  a  new  aetion.  cannot  be  alk>wed  by 
the  county  (Hturt.— I«anter  v.  Pant  (Tex.  Civ. 
App.) 

A  statement  of  the  court  held  to  operate  as  an 
amendment.— Moffett-West  Drug  Co.  v.  Byrd 
(Indian  Ter.)  8t»4. 

Tn  actlcm  on  bill  of  exchange,  held  error,  after 
trial  and  disagreement  of  Jury  and  continuance 
for  new  trial,  to  strike  out  amended  answer,  set- 
ting op  a  aufficienl  defense.— Walden  v.  Citizens' 
Sav.  Bank  (Ky.)  488. 

A  suit  for  partnership  accounting  was  hiUl  to 
be  abandoned  by  the  filing  of  amen<lcd  peti- 
tions.—Santleben  T.  Proboese  (Tex.  Civ.  App.) 
571. 

lasnos,  proof,  uLd  TaHanoe. 

The  fact  that  the  title  dee^is  of  the  defendant 
in  trei^Miss  to  try  title  do  not  amirately  di"*(Tibe 
the  land  does  nut  make  out  a  variance  in  the  de- 
s<Tiptinu  of  the  land  sued  for  aud  the  land  re- 
covered.—P.  J.  Willis  ft  Bro.  V.  Smith  (Tex.  Civ. 
App.)  325, 

In  action  to  retrover  on  municipal  bonds,  a 
variance  between  those  describefl  and  those 
offered  in  evidence  is  hannless,  where  defendant 
was  not  misled.— Thornburgh  v.  City  of  Tyler 
(Tex.  Civ.  App.)  lOM. 

In  an  action  (o  recover  on  a  contract  for  serv- 
icex.  evidence  as  to  rensunable  value  thereof  la 
ImidniiMsitjIe.— Ixthner  v.  Wilcox  (Tex.  Oiv.  App.> 

Evidence  to  diminish  apparent  damages  re- 
sulting from  a  wrongful  expulsion  from  a  train 
was  hrjii  admlfwlble  under  a  general  denial.- 
Mexii-nn  Cent.  By.  C^j,  T.  Goodman  (Tex.  Civ, 
App.)  680. 

Where  plaintiff  alleges  several  indeiH'ndent 
acts  of  negligence,  proof  of  any  one  act  hdd  suf- 
ticient.— Davis  t.  Slissouri,  K.  &  T.  By.  Co.  of 
Ti-xas  (Tex,  Civ.  App.)  44. 

Dofeota,  walvor,  and  alder  by  Terdlot, 

Krror  )n  allowing  the  fi'ing  of  an  nini'nited  cum- 
pltiint.  if  any,  held  waived.— Sarber  v.  McO>nndl 
(Ark.)  395. 
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The  defect  in  a  petition  Id  failiug  to  sQege  uo- 
tice  of  thp  accoptnnce  of  a  cuarantr  ia  eared, 
demnrn-r  beine*  naiTed.  and  thf  issue  as  to  oo- 
Uor  being  made  in  snbaeqcWDt  plcadlnjca.— Ford 
T.  Uarria  (Ky.)  IW. 

Consent  to  continuance  after  plea  of  privilege 
fa  filed  is  not  n  waiver  of  the  plea.— Jennings  t. 
Shiner  (Tex.  Ov.  App.)  276. 

Where  the  only  ixfiae  presented  by  the  answer 
was  as  to  whflher  there  vn»  a  contract  be- 
tween  the  parties,  a  defect  In  the  petition,  m 
failing  to  snow  a  performance  bj  plaintiff  or 
breach  defendant,  waft  not  cued  by  cither 
the  answer  or  Terdict.— Comha  t.  Pndemore 
(Ky.)  681. 

PLEDGES. 

Of  warehouse  receipts,  see  "Warebouaemen." 

A  pledgi-  of  collateral  by  C.  &  Bro.  to  W.  & 
M.  "for  the  iMtynient  of  our  notes  this  day  ex- 
ecuted, or  any  other  unsecured  lialtility  or  lia* 
hlllties  of  ours"  to  W.  &  M.,  secures  the  pay- 
ment of  all  liiibilitie*  of  C.  A  Bro.  to  W.  &  M.. 
whether  secured  or  onaecnred.— Wilson  r.  ran>- 
thers  (Ky.)  tt$4. 

Where  the  pliHljror  of  a  noti-  at  the  reaueat  of 
the  pledgee  »!iKti<'<l  bis  name  to  a  renewal  of  the 
pledged  note.  u|h>d  the  representation  of  the 

{tiedgee  that  it  was  merely  for  cooTenlence,  he 
B  not  liable  thereon,  the  principal  indebtedness 
having  been  discbnrged.— Kentucky  Nat.  Bank 
V.  Bramlett  (Kj  .)  714. 

A  pledgee  may  enforce  payment  of  a  debt  by 
sale  of  collnlfrals.  though  such  debt  is  barred 
by  IfaniUtions.— Tombler  t.  Palestine  Ice  Co. 
(Tex.  CiT.  App.)  WMi. 

While  a  cn-ditor  who  hsn  Kurreuden>d  ctdlat- 
eral  upon  the  payment  of  the  secured  debt  by 
check  is  entitled,  if  the  (fteck  is  dishonored,  to 
reclaim  the  collnteral,  yet  when  the  oheck  is  paid 
the  payment  rcintes  liack  to  the  dolivory  of  the 
<'heck.  Riiil  the  collnternl  Is  to  U-  n>ganled  as 
(surrendered  t»  of  thai  thite.—Block  v.  Oliver 
(Ky.)  m 

POLICY. 

Of  insumnre,  see  "loRnrajice." 

POSSESSION. 

See  "Adverse  POmpsiiImi," 

POWERS. 

Language  of  a  di<cd  to  land  examined,  and 
luld  to  xhow  intent  nut  to  convoy  by  virtue  of 
a  power  to  do  so,  and  that  no  title  was  con- 
veyed.—Hill  V.  Conrad  (Tex.  Sup.)  780. 

The  act  of  the  donee  oi  a  power  of  attorney 
is  valid  where  the  intention  to  act  under  the 
power  is  shown  by  the  instrument  or  attendant 
<-ircumstunces.— Hill  v.  Conrad  (Tex.  Sup.)  78.0. 

Where  an  instrument  or  the  attendant  cir- 
cumsinnces  show  that  it  was  not  the  intention 
to  execute  the  in-*iniiiient  pursuant  to  a  power 
to  do  su,  the  in8truiii<>ut  cannot  be  made  valid 
by  reference  to  the  imwer.— Hill  T,  Conrad  (Tex. 
Sup.)  789. 

Where  it  is  nnccrtuin  whether  an  act  iloite 
was  by  virtue  of  a  ixiwer  conferred,  the  act 

will  not  ooustrui'd  lo  he-  an  excfutinn  of  the 
power.— Hill  V.  C.iiinul  (Tex.  Su|).t  7H». 

A  deed  by  an  attorney  iu  fact  of  an  exwiitor, 
ratified  bv  the  ext'cutor,  htld  valid.— Terrell  ?. 
McCown  (Tex.  Sup.)  2. 

A  discretionary  imwer  of  sale  to  two  executors 
Md  to  survive  on  the  death  of  one  of  them.-* 
TerreU  v.  Mi-Cowu  (Tex.  Sup.)  2. 


A  pawet  of  attorney  ^rm  far  ma  exeentDr,  hav- 
ing discretionary  powor  to  sdl  land,  htU  iralid.— 
Terrdl  T.  BfcCowD  (Tex.  Sop.)  2. 

Dlscretfonary  power  of  execntor  onder  a  wiU 
to  sell  land  cannot  be  delegated. — Terrril  t.  Mc- 
Cown (Tex.  Snp.)  2. 

Evidence  kdd  to  show  execution  ^  executor  of 
his  power  to  sell  testator's  lutd.— ImeU  T.  3Ie- 

Cown  (Tex.  Sup.)  2. 


PREFERENCES. 

In  assignment  for  benefit  of  creditors, 
aignments  for  Benefit  of  Creditors.'* 

PREJUDICE. 


-At- 


•Appeal 


Rmund  for  rerarsal  in  dvfl  actions, 
and  Oror." 

  in   criminal   proaecatioDS,    sea  "Grbunal 

Law." 

PREMIUMS. 

For  insnraDce.  see  "Insnrance." 

PRESCRIPTION. 

Acqnisiiion  of  rights,  see  "Adverse  "Pomensamt." 

PRESUMPTIONS. 

On  appeal,  see  ''Apiieal  and  Ermi";  "Crimiasl 
Law." 

PRINCIPAL  AND  AGENT. 

See,  also,  "Brokers." 

Insurance  agents,  sec  "Insurance." 

The  manager  of  a  corporation,  who  obtains 
the  aignaturea  of  tbe  dfreetora  to  a  ^araoty  ar 
the  request  of  a  creditor,  to  secure  its  dfht.  i% 
not  thereby  made  the  agent  of  the  creditor.— 
Marx  T.  Lnltng  CkM>p.  Aas'n  CIVx-  GIt.  .\pp.i 
5tHl. 

An  act  by  an  agent  not  strictly  within  hb  an- 
thority  h^d  ratified  by  bis  principal. — In  n- 
Soulard's  Estate  (Mo.)  617. 

Evidence  of  agency  snfQcient. — ^Bowman 
V.  Texas  Brewing  Oo.  (Tex.  Civ.  App.)  80S. 

Facts  hdd  sufllcient  to  permit  an  instmcti-.r. 
as  to  the  ratification  by  a  princii»I  of  die  B'^is 
of  one  holding  himself  out  %s  an  agent. — Mi 
tual  Bon.  Life  Ins.  Co.  v,  Collin  (bounty  Xtt. 
Bank  (Tex.  Civ.  App.)  S81. 

Pleadings  htld  not  sufflcient  to  permit  an  in- 
stmction  as  tu  tbe  estoppel  of  one  to  deny 
the  authority  of  another  holding  himself  ont  at 
an  agent.— Mntual  Ben.  Life  Ina.  Co.  v.  t\»l- 
Un  County  Nat  Bank  (Tex.  Civ.  App.)  SSI- 
Notice  to  an  agent  whose  relation  to  the  snb- 
ject-matter  is  not  such  as  to  make  it  his  doty 
to  notify  tbe  principal  ia  not  notice  to  tbe  1st* 
ter.— Galveston,  U.  &  S.  A.  By.  Co.  T.  Gonnley 
(Tex.  SnpO  877. 

PRINCIPAL  AND  SURETY. 

1  See.  also,  "Bonds." 

Liability  of  sureties  on  bail  bond».  see  "Boil." 

 ■  on   bonds  in  legal   procT-eilinga,   see  "tlf 

,  plovin." 

 on  notes,  see  "Bills  and  Notee." 

'  Under  (ien.  St.  c.  22.  @  20,  one  whose  namr 
was  Mulwcribed  as  surety  in  his  presence.  an<i 
by  bis  express  direction,  Init  without  wrin-'tt 
authority,  is  not  liable  thereon. — Brsmel  v.  Rv- 
ron  (Ky.)  9K. 

Where  two  judgments  are  obtained,  •me 
against  the  main  defendant  and  another  again<4 
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hlR  anreties,  the  jiidsment  should  proTlde  that 
the  proceeds  of  property  which  might  be  re- 
turned to  the  officer  should  be  applied  first  to 
the  judgment  agalDst  the  sureties. — McLeod 
Artesian  Well  Cfc.  t.  Craig  (Tex.  Civ.  App.) 
934. 

Where  the  obligee  on  an  official  bond  had  no- 
tice, before  It  was  filed  with  and  approved  hj 
him,  of  a  stipnlation  between  the  prmdpal  and 
bis  snretr  that  said  surety  should  not  be  bound 
unless  aadidoiial  siKoatures  were  secured,  hdd, 
surety  not  liable  wtwre  the  stipuktioD  Is  not  ful- 
filled.—McFarlane  T.  Uowdl  (Tex.  Ciy.  Am.) 
315. 

Where  a  guardian  was  discharged,  but  after- 
wards  reappointed,  hdd,  the  auretj'  on  his  orig- 
inal bond  was  liable  only  for  the  property  which 
should  have  been  in  his  Drindpars  hands  at  tbe 
time  of  his  disdiarge.— Haden  t.  Hwepston  (Ark.) 


Where  s  guardian  is  disdiarged.  but  then  te 
no  order  nuking  a  disposition  of  the  funds,  the 
surety  on  lUs  bond  will  not  be  liable  for  interest 
on  the  amount  in  the  gniardian's  hands  which  ac- 
tmed  after  the  discharge. — Haden  t.  Swepston 
(Ark.)  383. 

An  extension  of  a  note  for  an  uidefinite  period 
hftd  not  valid  so  as  to  discharge  a  surety  there- 
on.—Webb  T.  Patde  (Tex.  Civ.  App.)  19. 

Where  A.,  1.,  J.,  and  H.  signed  a  note  under 
circumstances  indicating  that  all  were  principBla, 
an  agreement  between  J.  and  H.  that  H.  wai  to 
sign  as  surety  only  la  not  binding  on  A.  and  T., 
and,  they  having  paid  the  note,  H.  must  con- 
tribute.—Greene  V.  Anderson  (Ky.)  195. 

One  of  several  obligors  who  has  discbai^rcd  the 
joint  obligation  by  the  execution  of  bin  note  is 
entitled  to  contrlbation  from  his  co-obligors  as  if 
he  bad  paid  money.— Greene  t.  Andersoa  (Ky.) 
185. 

Several  solvent  obligors  in  a  note  are  requir- 
ed, as  between  themselves,  to  contribute  to  the 
PVment  of  the  portion  of  an  insolvent  obligor 
oiuy  in  proportion  to  the  amounts  reeelTed  oy 
them,  respectively,  from  the  original  loan. — 
iJreene  v.  Aoderaim  (Ky.)  186. 

If  the  surety  in  a  note  was  iudnced  by  the 
creditor  to  relense  a  mortgage  which  he  held  as 
indemnity  by  the  assurance  that  tbe  note  would 
enter  into  a  comnoeition  made  by  the  principal, 
iind  be  discbarKed  in  accordaace  therewith, 
the  snrety  is  not  liable  on  a  note  executed  by  him 
for  tbe  balance,  after  deducting  the  amount  paid 
under  the  composition  agreement. — Scbnif  v.  uer- 
niania  Safety-Vault  &  Trust  Go.  (Ky.)  228. 

The  accommodation  maker  of  a  note,  the  na- 
ture of  whose  liability  la  known  to  the  indorsep. 
la  released  by  an  extension  of  the  time  of  pay- 
ment without  his  consent.— Sehuff  v.  Germania 
Safety-Vault  &  Trust  Co.  (Ky.)  229. 

PRIORITIES. 

Of  mechanics'  liens,  see  "Mechanics'  Liens." 
Of  mortgages,  see  "Chattel  Mortg^ea";  "Mort- 
gages." 

PRISONS. 

See.  also,  '*GonTJeti.» 

Liability  of  towa  marshal,  on  failing  to  pro- 
Tide  medical  attendance  for  prisoner  In  lockup 
injured  by  fellow  priaoiitt«  detnmiued. — Moxley 
T.  Roberta  (Ky.) 

PRIVILEGE. 

Of  married  women,  see  "Husband  and  Wife.** 
Taxation,  see  "Taxation." 

PRIVITY. 

AdmlHsluD  by  privies,  see  "Krldi-nce." 


PROBABLE  CAUSE 

For  prosecntloD,  see  "Malidooi  Fhwecntlon.*' 

PROCESS. 

In  attachment,  see  "Attachment," 
Service  on  infant,  see  "Infants." 

Service  of  a  copy  of  the  petition  and  the  sum- 
monH  on  a  nonresident,  pursuant  to  Civ.  CJode, 
I  56,  avoids  the  necessity  of  appointing  an  at- 
torney to  defend  or  execute  a  bond  l>efore  judg- 
ment, as  provided  in  cases  of  constructive  serv- 
ice.—Young's  Trustee  v.  Bullen  (Ky.)  687. 

A  summons  valid  in  other  respects  may  be 
amended  by  striking  out  any  unnecessary  clause 
as  to  the  time  of  the  commencement  of  the  ac- 
tion.—Lowensteln     Oflines  (Ark.)  7^ 

PROPERTY. 

See,  also,  "Adjoining  Landowners," 
Dedication  to  pubUc  une,  see  "DedicatiraL** 
Protection  of  rights  of  prtHwrty  by  injunction,  aee 
"Injunction." 

In  the  absence  of  allegation  and  proof  to  the 
contrary,  property  belonging  to  a  married  cou- 
ple will  be  presumed  to  be  community  property. 
-Perkins  r.  Adama  ^ex.  OIt.  App.)  028. 

« 

PROSECUTING  ATTORNEYS. 

See  "Diitrict  and  Pxoaecnting  Attom^ai''  ■ 

PUBLIC  DEBT. 

See  "Municipal  Corporations," 

PUBLIC  IMPROVEMENTS. 

By  muiiiciimlittes,  see  "Municipal  Corporations." 

PUBLIC  LANDS. 

Though  a  survey  was  not  filed  within  the  time 
required  by  law,  it  was  valid,  and  therefore  a 
subsequent  survey  and  patent  to  another  were 
void,  though  iesaed  before  the  former  survey 
was  carried  Into  grant.— Gibson  t.  Board  (Ky.) 
aBC 

Under  a  transfer  with  warranty  of  so  much 
of  a  national  road  certificate  as  was  located  on 
a  certain  tract,  hdd,  that  transferee  took  a  like 
amount  of  other  land  then'aftcr  patented  nnder 
a  relocation  of  the  certificate.- Milin-  v.  Gist 
(Tex.  Sup.)  263. 

An  ajppilcation  and  aflSdavit,  made  for  the  pur- 
pose of  acqniriog  title  to  pubHc  lands,  which 
were  sworn  to  before  the  land  was  pnt  on  sale, 
but  otherwise  regular,  hdd  InsufficienL— Gcwdill 
V.  Moore  (Tex.  Civ.  App.)  298. 

An  application  to  purchase  public  lands,  accom- 
panied oy  an  affidavit  of  settlement  there<m  for 
a  home,  are  conditions  precedent  to  acquiring 
title,— Cordill  v.  Moore  (Tex.  Civ.  App.)  298, 

An  application  to  purchase  public  lands  is  prop- 
erly made  after  the  lands  are  cbusified  and  pla- 
ced on  the  martetf  bat  befon  notification  tlwre- 
of  has  been  filed.— Gudill  t.  Moore  (Tex.  CSv. 
App.)  298, 

Evidence  in  an  action  to  establish  title  to  pab- 
lic  land  as  a  settler  hdd  to  mtitie  plslntift  to 
jndemrnt.— Borcbers  t.  Mead  (Tex.  Qv.  Aim.) 

300. 

Tlie  question  of  whether  or  not  one  la  an  ac- 
tual settler  on  land  is  a  question  of  fact,  not  of 
law.— Borcfaers  v.  Mead  iTex.  Civ.  App.)  800. 

In  an  action  to  recover  school  lands  npan  a 
certificate,  a  petition  Is  not  subject  to  exceptlona 
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wbere  It  coDtafns  tlie  alle^tionit  required  in  a 
complaint  In  treapaBS  to  try  title.— Simon  v. 
Stearns  (Tex.  Civ.  App.)  SO. 

One  who  settles  on  a  section  of  school  land  is 
entitled  to  purchase  all  or  any  portion  of  it. — 
Simon  v.  Stearns  (Tex.  CIt.  App.)  50. 

Where  the  husband  applied  to  purchase  school 
lands,  the  fact  that  the  wife  died  did  not  en- 
title tiie  children  to  a  further  time  in  which  to 
make  payment,  under  the  statute  which  makes 
such  proTieiou  for  tho  ht^irs  when  the  purchaser 
dies.— Simon  v.  Stearus  (.Tex.  Cit.  App.)  50. 

ETidence  hdd  to  show  a  special,  aud  not  a 
xeueral,  enti7.^-Ghi]derB  T.  Byan  (Tetm.  Ch. 
App.)  126. 

Where  a  certain  lease  ia  shown  to  have  been 
canceled,  and  there  is  evidence  that  it  should 
not  have  been,  the  said  evidence  will  not  affect 
the  fact  that  it  was  canceled. — Borchera  y.  Mead 
(Tex.  CiT.  App.)  SCO. 

PUBLIC  POLICY. 

Contracts  In  TialatioD  of,  lee  "Contnwti.'' 

PUBLIC  SCHOOLS. 

Hee  "Behooli  and  School  Diatricta." 

PUBLIC  USE. 

Tatfay  jjinyerty  tor  public  ns^  aee  "Shuinent  Do- 

PUNITIVE  DAMAGES. 

See  "Damages." 

QUALIFICATION. 

Of  Jurors,  see  "Jniy." 

QUESTIONS  FOR  JURY. 

In  civil  actiyns,  see  "TriaL" 

QUO  WARRANTO. 

Qoo  warranto  is  not  the  proper  remedy  to  re- 
strain a  legal  officer  from  exercising  his  office 
beyond  the  territorial  limits  of  his  Jturisdictiou.— 
State  V.  Risaby  (Tex.  Civ.  App.)  271. 

RAILROADS. 

See.  also,  "Carriera";  "Street  Bailroada." 
Bonds  in  aid  of,  aeo  "Municipal  Corpraratlona." 
Regulation  of  interstate  commerce,  aee  "Com- 
merce." 

A  judgment  againat  a  railroad  company  for 
damafces  to  abutting  property  resultina:  from 
the  construction  of  the  road,  being  for  the  tak- 
ing of  private  property  for  puluic  uae,  is  a 
lien  upon  the  Mitire  road,  in  the  nature  of  a 
vendor's  lien.— Ball  t.  MaysTUle  &  B.  8.  B.  Co. 
(Ky.)  731. 

Since  a  raiIi*oad  cannot  be  sevpred,  but  must 
lie  sold  as  an  entirety,  such  a  lien  must,  to  be 
oflectiTe,  exist  upon  the  entire  road.— Ball  t. 
MaysviUe  &  B.  S.  B.  Co.  (Ky.)  731. 

The  fact  that  plaintifE  failed  to  obtain  per- 
sonal judgment  againat  the  leasee,  at  the  same 
time  he  obtained  Judgment  against  the  lessor, 
does  not  depiiTe  him  of  the  right  to  have  a  re- 
ceiver appointed,  or  take  away  hia  Hen.— Ball 
T.  MarBvOle  ft  B.  S.  B.  Co.  (Ky.)  731. 

Hie  fact  that  the  equipment  of  a  railroad  tnny 
be  Inaufflcient  to  enable  a  receiver  to  operate  it. 
does  not  deprive  a  judgment  creditor  ol  the 


right  to  have  a  receiver  appointed.— Ball  T. 
Maysville  &  B.  S.  R.  Co.  (Ky.)  731. 

The  righta  of  a  leasee  of  the  road  are  sub- 
ordinate to  such  a  lien. — Ball  t.  Maysville  ft  B. 

S.  R.  Co.  (Ky.)  131. 

In  an  action  by  a  jndgmMit  creditor  for  the 
appointment  of  a  receiver  of  a  railroad,  a  lessee 
of  the  road,  whose  rights  are  snlx»rdinate  t«> 
plnintiflTa  Hen,  may  be  enjoined  from  nrinfc  the 
road.— Ball  T.  MaysTllle  ft  B.  B.  B.  Co.  <Ky.) 
731. 

Owner  of  fee  in  a  railroad  right  of  way  must 
show  an  erection  of  water  tank  unnecessary  to 
recover  damaircs  because  of  snch  erection.— 
liOulsTlIle  ft  N.  B.  Co.  T.  French  (Tenn.  Snp.) 
771. 

The  burden  of  proof  Is  on  a  railroad  company, 
seeking  to  enjoin  the  owner  of  land  from  taking 
Htone  therefrom  near  ita  right  of  way.  to  shnw 
that  its  roadbed  wonld  be  endangered  thereby. 
— Maysville  ft  B.  S.  B.  Co.  v.  Beyeradorfer  (Ky.) 
254. 

The  "Fencing  District  Act^  Md  not  to  anily 
to  rnilroads.—Little  Bock  ft  F.  S.  I^.  Co.  v. 

Huggins  (Ark.)  145. 

Indictment  under  Ky.  St.  S  807,  for  disturb- 
ing a  switch,  need  not  allege  that  the  railroad 
company  was  a  corporation  anthoriaed  to  du 
bnsineas  ia  the  state.- Kooney  ▼.  Commna- 
wealth  (Ky.)  688. 

Admission  of  mlcs  of  railroad  on  indictment 
for  dtflturbing  a  switch  light  Md  harmless  er- 
ror.-r-Rooney  t.  Commonwealth  (Ky.)  689. 

OpexwtloB. 

It  was  error,  in  instructing  the  jury  as  to  the 
permanent  damagea  recoverabie  on  accouni  »f 
the  continued  operation  of  Ote  road,  not  to  qnall- 
fy  the  word  "operation"  1^  the  words  **skillfal 
and  pnident"— CSmapeake  &  O.  By.  Co.  v. 
Qroaa  (Ky.)  203. 

It  was  error  to  admit  evidence  as  to  how  mn<^ 
it  would  cost  to  fill  up  the  lot  in  order  to  proper- 
ly drain  it,  and  as  to  how  much  it  would  cost 
to  rniae  the  house,  as  such  evidence  aasnmed  thai 
these  cbangea  were  necessary  to  drain  the  loi. 
whmvB  it  was  shown  that  the  lot  conld  be 
drained  at  snuili  expenac  hj  a  proper  ayateni  of 
diti-hing.— Chesapeake  &  O.  By.  Co,  v.  Uruw 

(Ki-.)  as. 

When*  a  railroad  company  constructed  a  ihinl 

track  In  an  alley  in  which  Ittiad  two  tracks,  the 
measure  of  compeusation  to  the  owner  of  abut- 
ting propertj'  is  the  actual  diminution  in  the  mar- 
ket value  of  his  premises  resultinjc  from  the  con- 
struetion  and  prudent  and  skillful  operation  nf 
the  additional  track,  and  hi8  rlglii  of  reoovcrr 
extends  only  to  actual  dnnKifc)')*.  and  does  not  in- 
clude damagea  resulting  from  the  noise  and  jar- 
ring eansed  by  trains.- Chesapeake  ft  O.  By.  On. 
V.  Gross  (Ky!)  203. 

^e  plaintiff  may  recovtr  compensation  not 
only  for  the  direct  injury  to  his  property  up  to 
the  commencement  of  the  action,  but  alM>  f<c 
permanent  and  enduring  injurlea  resulting  from 
the  continued  oiieratlon  of  traina  over  the  ailili- 
tional  track.— Cnesniieake  ft  O.  By.  Cow  v.  Gnnv 
iKy.)  203. 

Terminal  points  at  which  cattle  guards  aw  r»'- 
quired  to  be  constnicted,  under  Ky.  St.  I  ITIXI. 
Arfrf  to  be  points  where  the  parallel  fencing  for 
any  reason  atops.— McKee  t.  C^chinati,  N.  O.  A 
T.  P.  By.  Co.^s  Beceiver  (Ky.)  241. 

A  railroad  romiiany  may  at  any  time  reniovf 
cattle  guards  at  a  point  at  which  it  is  under  d'> 
ieaal  obligation  to  maintain  them.-~McKec'  v. 
Cincinnati.  N.  0.  ft  T.  P.  Bj.  Oo.'a  RecriTir 
(Ky.)  241. 

A  verdict  for  plaintiff  against  defendant  rail- 
road company  tor  defendant's  failure  to  eoostmct 
a  crossing  at  the  place  stlpulatel  In  nlaintiff*^ 
deed  of  the  right  uf  n*a]r  thmni^  hia  farm  will 
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not  be  distnrbed,  being  siutaloed  by  the  evldeuce, 
Bod  tiiere  being  no  error  In  the  inBtnicHonB.— 
i:w>alBTU)e  &  N.  R.  Co.  t.  Himd!e7  {Ky-)  216. 

Where  a  railroad  company  Totantaril^  con- 
atnicts  a  bridge  over  ditches  along  Its  right  of 
way.  It  1b  liable  to  a  party  for  whose  use  it 
was  built  for  injuries  by  foilure  to  keep  it  in 
repair.— TezaB  &  P.  By.  Co.  v.  Hall  (Tex.  Civ. 
App.)  2n. 

Indictment  against  a  railroad  compaDy  for  fail- 
ure to  give  the  atatutory  ai^nals  Wo  to  auffi- 
cieotly  allege  that  the  cnwaing  wai  a  publle  hfgb- 
way.— Chetapeake  &  O.  Ry.  Co.  t.  Commoii- 
wealth  (Ky.r (49. 

I£y.  St.  I  7B4,  does  not  require  a  railroad  com- 
pany to  open  its  ticket  office  and  waiting  roonu 
30  tniuutea  before  the  arrival  of  night  trains  at 
a  atatloD,  where  no  night  office  has  ever  been 
maintained,  If  jpaBsengen  boarding  trains  there 
at  night  are  charged  only  ticket  rates  on  the 
trains.— Loataville  &  N.  R.  Go.  v.  Common- 
weaith  (Ky.)  458. 

Evidence  hrid  to  show  such  failure  to  take  pre- 
caution at  railroad  crossing  as  to  render  defend- 
ant liable  to  person  injured.— Miasoaii,  K.  &  T. 
Ry.  Co.    O'ConneH  rfez.  Oiv.  App.)  ML 

^—  Injnrj  to  persons  ob  or  but  trwtk. 

Where  plaintiff  Injured  on  defendant's  tracks 
was  guilty  of  contributory  negligence,  he  can- 
not recover  where  defendant's  servants  failed 
to  discover  his  danger  in  time  to  pievent  the  in- 
jury.—Smith  T.  Honston  ft  T.  C.  R.  Co.  (Tex. 
Civ.  App.)  34. 

Imprudence  in  drirlns  too  near  a  railroad 
track  will  not  bar  recovery,  where  a  horse  was 
frightened  by  stonm  intentionally  thrown  upon 
it.-TexaB  &  N.  O.  R.  Co.  v.  Syfan  (Tex.  Cir. 
App.)  551. 

Evidence  that  there  were  no  obstructions  !>«- 
tween  au  approaching  engine  and  plaintiff  was 
admissible  to  show  that  the  engineer  and  fire- 
man saw  him  before  steam  was  emitted  from 
the  engine— Texas  ft  N.  O.  H.  Co.  t.  Syfan 
(Tex.  (3t.  App.)  651. 

Evidence  held  to  show  th»t  the  engineer  or 
fireman  unnecessarily  threw  steam  upon  plain- 
tifTs  horse,  thereby  frightening  it.--TezBs  & 
X.  O.  R.  Co.  T.  Byfan  (Tex.  Civ.  App.)  551. 

When  a  locomotive,  in  backing  into  a  siding, 
moves  a  line  of  cars  which  has  been  standing 
there  several  weeks,  the  company  hiH  not  liable 
for  injury  to  a  child  playing  under  the  curs.- 
Texas-Mexican  Ry.  Co.  Baldez  (Tex.  Civ. 
App.)  5G4. 

On  an  Issue  as  to  whether  a  locomotive  wao 
ringing  its  b^  evidence  examined,  and  held, 
that  there  was  not  enough  conflict  to  rwiuire 
the  submission  of  the  question  to  the  jury.— 
Texas-Mexican  Ry.  Co.  v.  Baldes  (Tex.  Civ. 
App.)  664. 

A  railroad  ronnmuy  is  liable  for  frightening 
horses  by  needlPHsly  blowing  the  whistle.— Weil 
T.  St.  Louis  S.  W.  Ry.  Co.  (Ark.)  967. 

Whether  a  locuniutive  whistle  was  needleMsIy 
blown  is  a  question  for  the  jury.— Well  v.  St. 
Louis  S.  W.  Ky.  Co.  (Ark.)  967. 

Act  April  8.  1891,  doea  not  preclude  the  de- 
fense of  contributory  negligence  in  an  action 
axainst  a  railnuul  company  for  personal  inju- 
ries.—Little  Rock  ft  Ft.  S.  Ry.  Co.  t.  Smith 
(Ark.)  969. 

An  Instruction  as  to  effect  of  contributory  neg- 
licence  Md  erroneous.— Little  Rode  ft  Ft.  8. 
Ry.  Co.  T.  Smith  (Ark.)  969. 

iBjnry  to  animals  ob  traok. 

Negligence  of  a  compony  in  injuring  a  cow  on 
the  track  fteld  shown  by  rircumstantiu  evidence. 
—San  Antonio  ft  A.  P.  Ry.  C^.  t.  Yeager  (Tex. 
av.  App.)  2B. 


A  railroad  compauy  which  has  fciuvd  its  track 
held  liable  for  stock  billed  only  by  want  of  or< 
dinarv  care.— San  Antonio  &  A.  <P.  Ry.  Oo.  v. 
Robhisor.  (Tex.  Civ.  App.)  76. 

Evid^ce  hdd  insufficient  to  show  that  cattle 
on  the  track  were  killed  by  defendant's  negli- 
gence.—Sau  Antonio  &  A.  P.  Ry.  Co.  T.  Robinson 
(Tex.  Civ.  App.)  70. 

A  railroad  companj'  constructing  a  private 
crossing  at  a  fence  through  an  incloanre  kdd  not 
bound  to  aee  that  thecates  are  dosed. — San  An- 
tonio &  A.  P.  By,  C».  T.  Robinson  (Tex.  Civ. 
App.)  76. 

A  railroad  company,  under  the  statute,  Is  not 
required  to  construct  cattle  guards  at  a  private 
croBsing  in  an  incloaure  through  which  its  right 
of  way  is  fenced.— San  Antonio  &  A.  P.  Ry.  Co. 
V.  Robinson  (Tel.  Civ.  App.)  76. 

Evidence  held  B'lfflcient  to  warrant  snbmiaslon 
to  the  jury  of  the  question  of  negligence  of  a 
railroad  company  in  killing  a  cow. — Mlasonri, 
K.  ft  T.  Ry.  Co.  V.  Farrington  (Indian  Ter.) 
946. 

Evidence  hdd  tor  the  jury  in  an  action  for 
stock  kUled.— Missonri,  K.  ft  T.  Ry.  Co.  r. 
Ward  (Indian  Ter.)  964. 

Where  animals  UQiawfuliy  running  at  large 
are  killed,  the  railroad  company  is  not  liable, 
except  for  gross  negligence.— Missouri  K.  ft  T. 
Ry.  Co.  of  Texas  t.  Kussell  fTex.  Gir.  App.) 

570. 

  Fires. 

An  instruction  to  find  for  plaintiff  If  by  negli- 
gent management  sparks  encnped  from  defend- 
ant's engine,  destroying  plaintiff's  property,  Md 
^^er.—Loaisrille  ft  N.  R.  Co,  v.  Datton  ^y.) 

In  an  action  for  damages  from  fire  within  the 
city  limits  by  sparks  from  an  engine,  an  ordi- 
nance regulating  speed  of  trains  is  inadmissible.— 
Louisville  &  N.  R.  Co.  v.  Dalton  (Ky.)  431. 

Although  the  evidence  falls  to  connect  the  de- 
fendant with  one  of  the  two  fires  charged  in  the 
complaint,  when  the  verdict  finds  damages  cor- 
reeponding  to  the  value  of  the  property  burned 
at  the  other  fire  there  is  no  error.— Qulf,  O.  ft 
S.  F.  Ry.  Co.  V.  Baugh  (lex.  Civ.  App.)  567. 

a  question  for  the  jury  whether  the  en- 
gines on  defendant's  road  were  equipped  with 
apark  arresters.— Gulf,  C.  ft  8.  F.  By.  Co.  t. 
Baugh  (Tex.  Civ.  App.)  557. 


RAPE. 

Indictment  must  allege  that  prosecuting  wit- 
ness is  not  the  wife  of  defendant. — Payne  t. 
State  (Tex.  Cr.  App.>  515. 

Information  and  belief  of  accused  that  his  vic- 
tim was  above  the  age  of  consent  Is  no  de- 
fense.— Edena  t.  State  (Tex.  Cr.  App.)  89. 

An  Indictment  for  rape  hdd  not  divlidtons.— 
Oxsheer  t.  State  (Tex,  Cr.  App.)  335. 

Evidence  held  to  show  the  crime  f<immitted  by 
force,  and  not  by  fraud.- Payne  t.  State  (Tex. 

Cr.  App.)  515. 

Evidence   hdd  irrelevant. — Ox8he»  t.  State 

(Tex,  Cr.  App.)  3^5. 

Where  tlie  act  ia  proved  by  eyewltne«scH,  an 
instruction  as  to  necessity  of  corroboration  Is 
unnecessary,— Mi-Intyre  v.  State  (T».  Cr.  App,) 
104. 

Where  the  judge  charges  on  the  theory  tiiat 
defendant  is  under  17  years  of  age,  an  instniction 
as  to  the  burden  of  proving  defendant  to  be  ovw 
that  age  held  properly  rerused.~-McIntyre  T. 
State  (Tex.  Cr.  App.)  104. 

Hie  defendant  may  show  specific  acts  of  a  lewd 
or  lasdvious  diaracter  on  the  part  of  the^pm^ 
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cutrix  aliortly  before  the  alleged  offense.— Brown  <  Action  to  reform  mortxaEe  Md  not  bured  br 
T.  Gommonwenlth  (Ky.)  214.  !  IncheH.— B.Trne  t.  Ft.  Smith  XaL  Bank  Hn- 

It  w  error  to  instruct  the  jury  to  oonvict  if  the  j 
act  was  committed  against  the  wilt  or  couBent  of  I    A  mortgage  will  tie  reformed  because  of  mis- 
the  proaecutriz  "or*'       force  or  putting  her  in  i  taltc  only  between  tbe  original  parties  or  those 
fear.— Brown  t.  Oommonwealtta  (^j.)  214.        claiming  under  them.— Bynie  t.  Ft  Smith  KaL 

Bank  (Xndiaa  Ter.)  957. 

RELEASE. 

See,  also,  "Compo^tions  with  Creditors." 
Of  Tendor'a  lien,  see  "Vendor  and  Parchaaer." 

It  was  error  to  charge  that  an  alleged  agree- 
ment to  release  defendant  mast  be  entered  into 
before  the  inatitutiou  of  the  salt — ^Hall  t,  Oor 
nett  (Ky.)  706. 

REMAINDERS. 

Right  of  remaindei>m«i  to  recover  real  catate 
doea  not  accrue  until  death  of  Bffe  tenant- 
Goran  T.  Bynum  (Tex.  Cttr.  Apo^  319. 

REMOVAL  OF  CAUSES. 

A  railroad  corporation  organized  under  fed- 
eral laws  against  whom  suit  is  brooght  in  a 
state  court  to  recover  more  than  fj^OOO  Md  en- 
titled to  a  removal.— Texas  &  P.  Bj.  Co.  t. 
Watson  (Tex.  Civ.  App.)  1060. 

RENEWAL 

Of  leaae,  see  'landlord  and  Tenant.'* 

RENT. 

See  "Landlord  and  TeunL" 

REPEAL. 

Of  statute,  see  "Statutea." 

REPLEVIN. 

Measure  of  liability  on  replevin  bond  Md  Ok 
value  of  the  property  at  the  date  of  the  approval 
of  the  bond,  with  interest.— Mcl^eod  Artesiiin 
Well  Co.  V.  Craig  (Tex.  Oiv.  App.)  934. 

The  fact  that  the  bond  recites  three  person!> 
OB  principals,  and  ia  executed  by  one  only,  doftt 
not  Invalidate  It  if  the  peraon  who  executed  it 

was  the  plaintiff  in  replevin.— HcLeod  Artesian 
WeU  Co.  V.  Cratg  (T^x.  C»t.  App.)  034. 

The  rights  of  plaintiff  In  foreclosure  looceed- 
inn,  on  a  bond  given  by  defendant,  who  replev- 
ied the  mortgaged  property,  does  not  depend 
on  pleadinga.- McLeod  Artesian  WeU  Co.  v 
Orals  (Tex.  Oiv.  App.)  984. 

As  action  on  replevin  bond  providing  for  ite 
due  prosecation  can  be  maintained  where  plain 
tiff  dismissed  the  action  on  her  own  motion.— 
McAlester  v.  Snchy  (Indian  Ter.)  962. 

Where  defendant  by  a  counterclaim  asked 
jndgment  tta  a  ceruin  amount,  a  verdict  for  de- 
fendant Md  sufficient  to  support  a  jadsiiient  for 
BUdk  amount.— Baldwin  v.  Dewitt  (Ky.)  246. 


RATIFICATION. 

Of  act  of  agent,  see  "Prindpal  and  Agent** 

REAL-ESTATE  AGENTS. 

See  "Brokers." 

RECEIVERS. 

Of  corporations  In  general,  see  "(Jorporationa.'* 
Of  raifroad  companies,  see  "Railroads." 

Under  Rev.  St.  1895,  art.  1466,  a  receiver 
may  be  appointed  to  take  charge  of  proper^  in- 
volved in  a  suit  for  divorce  and  partition.— 
Stone  T.  Stone  (Tex.  Civ.  App.)  567. 

In  action  against  receiver  of  railroad  on  fall- 
are  to  perform  a  contract  by  which  the  com- 
pany acquires  Its  right  of  way  for  damages 
properly  provides  for  sale  of  the  right  of  way 
on  nonpayment  of  the  judgment.— Levy  t. 
Tatum  (Tex.  Civ.  App.)  941. 

Receiver  of  a  railroad  Add  liable  for  dam- 
Hf^es  Cor  discontinuing  depot  in  violation  of  con- 
tract with  the  railroad,  though  It  was  discon- 
tinued by  order  of  the  court.— Levy  t.  Tatum 
(Tex.  Civ.  App.)  941. 

A  foreign  receiver  may  sue  if  resident  cred- 
itors are  not  adversely  affected  thereby.— John- 
ston V.  Rogers  (Ky.)  SM. 

In  a  suit  by  a  foreign  receiver  to  sdl  land  in 
satisfaction  of  a  mortgage  to  a  foreign  corpora- 
tion, a  judgment  for  attorney's  fees,  as  provided 
In  the  mortgage,  is  unaothoriied.— Johnston  v. 
Rocers  (KyT^ 

RECOGNIZANCES. 

See  "BalL" 

RECONVENTION. 

See  "Set-Off  and  Counterdalm.** 

RECORDS. 

As  evidence,  see  "Evidence." 

Of  particular  instruments,  see  "Assignmoits  for 
Benefit  of  Creditors";  "Deeds":  "Hortxages." 

On  appeal  in  dvU  actkms,  see  "Appeal  and  Er- 
ror.^ 

 in   criminal  prosecntions,   see  "Criminal 

Law." 

REDEMPTION. 

Prom  mortgage,  aee  "Mortgagea." 

REFORMATION  OF  INSTRUMENTS. 

A  contract  wHl  not  be  reformed  for  mistake, 
whete  the  terms  are  clear,  and  the  parties  ex- 
perienced business  men,  and  plaintiff  denies  mis- 
take.—Vauglm  V.  Digman  (Ky.)  261. 

A  note  for  price  of  goods  given  on  false  rep- 
ri'sentations  as  to  their  cost  reformed  to  cover 
the  original  intent  of  the  parties.— Oraham  v. 
(ininn  (Tenn.  Ch.  App.)  749. 

Bvidmce  A«Id  to  justify  a  reformation  of 
niortBage  to  cover  land  actually  Intended  to  be 
descnbed  therein— Lil ley  v.  Bquitabla  Secnri- 
ties  Co.  (Tex.  Civ.  App.)  1082. 


REQUESTS. 


For  iiistructkna  to  Jury  in  dvil  actions,  see 

"Trial." 

  in    criminal   prosecntions,   see  ''Criminal 

Law." 


RESCISSION. 

Of  contract  for  sale  of  lu^  lee  '*l[akdor  and 
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RESERVATIONS. 

In  AeoHn,  see  "Deedi,'' 

RESIDENCE. 

For  pnrpow  of  oonferrinc  jnrisdietkm,  i 
Torcc" 

RES  JUDICATA. 

See  "Jndsment" 

RESTRAINT  OF  TRADE. 

Sw  "Contracts." 

RETROSPECTIVE  LAWS. 


•Di- 


See  "CkiDBtftiitioiml  Law* 


'Btatatea." 


RETURN. 

Of  rieetioii,  see  "ElectfeoK." 
On  Mecotion,  we  "Sixecntlon.'' 


8m  "Taxation." 


REVENUE. 


REVIEW. 


Hee,  also,  "Appeal  and  Brror**; 
"Griminal  Lav." 


'Certiwari"; 


Allecationfl  in  a  petition  for  review  of  a  judg- 
ment In  partition  hdd  sufficient  to  entitle  plain- 
tiff to  such  TCTiew.— Lindell  Beal-Brtate  Go,  t. 
Unddi  (Mo.)  868. 

A  review  of  a  judgment  In  partition  does  not 
disturb  the  rights  of  any  co-tenants,  except  such 
as  are  charged  with  holding  advMselT  to  the  pe- 
titioner for  snch  review.— Undell  Real-Bstate  Co. 
T.  Linden  (Mo.)  368. 

RISKS  OF  EMPLOYMENT. 

See  **Marter  and  Servant" 

ROBBERY. 

Indictment  heid  to  sufficiently  charge  the  tak- 
ins  by  assault  and  violence.— A^'iley  v.  State 
i^x.  Or.  App.)  096. 

SALES. 

See,  alw,  "Vendor  and  Purchaser.** 
Judicial  salee,  see  "Judicial  Snles." 
Of  intoxicating  liqoon.  aee  "Intoxicating  JAq- 
uora." 

Of  land  for  nonpaymmt  of  taxes,  lee  "Taxa- 
tion." 

Of  pRverty  at  decedent  nnder  order  at  court,  aee 

"Exeenton  and  Adminiatmton." 
On  execution,  see  "Execution." 
Tax  aalea.  aee  "Taxation." 

Where  logs  are  marked  with  the  buyer's  brand 
at  the  time  of  the  sale,  the  title  passes,  nothing  . 
remaining  to  be  done  by  the  seller  except  to  de-  i 
liver  tbe  logs.~HaginB  v.  Combs  (Ky.)  222. 

Certain  evidmce  hdd  to  be  Irrelerant  upon  an 
ime  as  to  whedier  the  title  to  property  for 
whidi  plaintiff  aaed  had  passed  at  the  time  the 
iroper^  was  bnmed.— Bnrke  v.  Shannon  (Ky.) 


Title  to  the  property  paBses,  and  its  loss  by  fire 
is  the  loss  of  the  Diver,  where  it  is  left  with  the 
seller  until  the  perfomiance  of  subsequent  acts 
tiy  the  btmr,  such  as  weighing  or  measuring.— 
Borka  t.  Shannoo  (Ky  J  23. 


A  conditional  vendor  held  not  liouud  under 
Act  1888,  c.  81,  to  sell  the  pnntprty  conveyed 
after  regaining  nosRpssion.—Milburn  Mannfg 
Co.  V.  WayJand  (Teiin.  Ch.  App.)  129. 

The  mere  acceptance  of  goods  after  the  time 
fixed  for  deliver}-  is  not  a  waiver  of  damiiges 
for  the  delay.— Belfher  v.  Sellards  (Ky.)  67(1. 

Evidence  hdd  to  show  that  the  parties  had 
agreed  on  the  terms  of  a  sale.— MofEett-West 
Drug  Oo.  V.  Byrd  (Indian  Ter.)  864. 

Evidence  examined,  and  hdd  not  to  show  in- 
tent between  bmthera-in-law  to  defraud  seller. 
—Collins  V.  Rosonham  (Ky.)  72ft. 

Bomodioa  of  sellon 

In  an  action  for  goods  shipped  to  defendant  to 
be  used  in  constructing  his  hfiuBe,  evidence  that 
the  contractor  took  the  goods  from  the  depot 
is  admissible.— Watsm  t.  Winston  fTex.  ut. 
App.)  862. 

An  anslgned  order  sheet  containing  a  dent^rip- 
tlon  of  goods  to  be  used  in  the  construction  of 
defendant's  bonne,  which  was  made  ont  by 
plaintiff  at  the  time  of  a  verbal  transaction  re- 
garding the  delivery  of  the  goods,  hdd  part  of 
the  res  gestae.— Watson  r.  vnnston  CTo.  Cir. 
App.)  862. 

An  unexecuted  bill  of  lading  hdd  not  admissi- 
ble in  an  action  for  the  price  of  the  eoods  de- 
scribed therein.— Watson  r.  Winston  fTex.  OIt. 
App.)  852. 

On  an  issue  whether  defendant  or  hfs  con- 
tractor purchased  goods  used  in  defendant's 
boose,  evidence  that  defendant  was  asing  the 
goods  daily  hdd  InadmlasfUe.— Watson  v.  Win- 
ston (Tex.  Civ.  App.)  862. 

On  an  Isaue  whether  detendant  or  his  eon- 
tractor  purchased  the  goods,  evidence  that 
plaintiffs  had  ne^-er  given  the  contractor  credit 
was  ioadmisalble.— Watson  t.  Winston  (Tex. 
Civ.  App.)  852. 

In  an  action  to  recover  the  price  of  logs  sold 
which  were  never  accepted,  the  petition  was 
defective,  in  failing  to  allege  the  time  in  which 
the  contract  was  to  be  performed,  or  that  the 
logs  alleged  to  have  been  delivered  were  a  part 
of  the  loga  covered  by  the  contract. — Combs  t. 
Pridemore  (Ky.)  6U. 

In  action  for  priee  of  trees  sold,  evidence  hdd 
to  sustain  Terdiet  for  plaintiff.- Bullock  t.  Bird 
(Ky.)  284. 

In  an  action  on  an  or<il  promise,  an  nnsigned 
order  containing  a  stipulation  amounting  to  a 
contract  hdd  not  admissible  against  defendant. 
—Watson  V.  Winston  (Tex.  Civ.  App.)  852. 

To  avoid  a  sale  on  the  ground  that  the  buyer 
did  not  intend  to  pay  for  the  goods,  the  inten- 
tion must  have  been  one  not  to  pay  in  any 
event;  an  intention  merely  not  to  pay  accord- 
ing to  contract  being  insuHlcient.— Strickland  v. 
Whlis  (Tex.  Civ.  App.)  602. 

Instructions  held  reversible  am  as  misleading 
the  jury  on  the  questions  whether  tbe  sale  was 
Induced  by  false  represoitations  of  the  buyer, 
whether  it  was  in  reliance  on  excessive  ratings 
obtained  by  the  buyer,  and  whether  the  goods 
were  purchased  with  an  intent  not  to  pay  for 
them.— Strickland  v.  Willis  (Tex.  Civ.  App.)  602. 

A  purchaser  who  knows  of  his  insolvency,  or 
might  know  of  it  by  the  exercise  of  reasonable 
care,  is  not  bound  to  disclose  it  to  the  seller.- 
Strickland  t.  WUlis  (Tex.  Civ.  App.)  602. 

A  buyer  \dd  not  chargeable  with  fraud  as  to 
commercial  ratings  which  were  excesBive,  where 
the  ratings  were  truthful  at  the  time  he  made 
the  statements  to  the  commercial  agency. — 
Strickland  v.  Willis  (Tex.  Civ.  App.)  fS02. 

Evidence  in  an  action  on  a  contract  for  the 
sale  of  goods  hdd  to  «ititle  plaintiff  to  recover. 
— Lindsey  t.  Singletury  (Tex.  Civ.  Aj^.)  278., 
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B«medies  of  bnyer. 

An  allegntion  of  sneciHt  damages  for  loss  of 
time  occaaioned  by  defendant's  faUnre  to  com- 
ply with  the  agreement  to  sell  and  deliver  jOHti- 
fied  proof  of  the  expense  of  hiring  a  certain  per- 
son In  preparing  for  TecetTlnK  the  gooas.— 
Moflett-Weat  Drag  Oo.  t.  Byrd  (Indian  Ter.) 
8M. 

Expense  of  hiring  a  i>erson  In  preparation  for 
receiving  heid  not  too  remote  to  be  recovered  as 
damages  for  breach  of  the  contract  to  sell  and 
deUver.— Moffett-West  Drug  Go.  t.  Bjrd  (In- 
dian Ter.)  864. 

For  the  seller's  failnre  to  deliver  the  goods 
according  to  the  terms  of  the  bargain,  the  meas- 
ure of  damages  is  the  difference  between  the 
contract  price  and  the  market  valne  of  the  ar- 
ticle at  the  time  when,  and  place  where,  it 
should  have  been  delivered.— Belcher  t.  Sellards 
(Ky.)  676. 

A  person  who  burs  goods  under  a  warranty 
and  with  opportunity  to  examine  them  is  estop- 
ped from  claiming  relief  for  a  defect  in  the 

fwds,  only  when  it  could  have  been  discovered 
r  a  proper  examination.— Kicker  Nat  Bank 
rown  (Tex.  Civ.  App.)  909. 

Damages  for  breach  of  warranty  held  prop- 
erly refuKd  as  too  remote.— De  Jjoach  Mill  Mfg. 
Oo.  T.  Bonner  (Ark.)  604. 

SATISFACTION. 

See  "CompositiunB  with  Oredltora'*;  "Payment"; 
"Release." 

SCHOOL  LANDS. 

See  "Public  Lands." 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

A  contract  made  by  two  of  three  directors  of 
a  school  district  at  a  meeting  not  called  by  writ- 
ten notice,  hdd  isTalld.— Bums  v.  Thompson 
(Ark.)  499. 

A  superintendent  is  not  estopped  to  queution 
the  accuracy  of  a  census  list  of  Rchool  children 
by  the  fact  that  one  distributiua  of  the  school 
fund  has  been  made,  based  upon  such  list.— 
Louisville  School  Board  v.  Superintendent  of 
Public  Instruction  (Ky.)  718. 

Const.  S  186,  does  not  require  an  actual  census 
each  year  as  a  condition  nrecodent  to  the  right 
of  a  county  or  school  district  to  receive  its 
share  of  the  school  fnnd  according  to  the  num- 
ber of  school  children  therein.— Louisville 
School  Board  v.  Siiperliitendent  of  Piihiic  In- 
struction (Ky.)  718. 

Facts  hdd  sufficient  to  justify  the  court  in 
cutting  dowu  the  census  list  of  school  children 
in  a  city  of  the  first  class.— Louisville  School 
Board  T.  Superintendent  of  Public  Instruction 
(Ky.)  718. 

Ky.  St.  *  2974,  does  not  provide  for  an  unjust 
or  liiHccuratf  method  of  a»<certii inlng  the  pros- 
imate  number  of  children  in  cities  of  the  first 
class  in  years  in  which  a  regular  census  is  not 
taken. — LoulBTille  School  Board  t.  Superlnteud- 
ent  of  Public  Instraction  (Ky.)  718. 

The  fact  that  the  «*ensus  list  of  school  chil- 
dren in  a  certain  city  is  shown  to  be  mu<^ 
larger  than  the  combined  lists  of  cities  whose 
aggregate  population  is  supposed  to  equal  that 
of  said  city,  held  not  safHcifiit  to  overturn  the 
work  of  the  officials  making  the  lists  in  ques- 
tion.— Louisvilie  School  Board  v.  Superintend- 
ent of  Public  Instruction  (Ky.)  718. 

Under  Ky.  St.  S  2974,  tt  Is  sufBcient,  in  cities 
of  the  first  class,  in  years  when  an  actual  cen- 
sus ift  uot  taken,  to  certify  the  nambcr  of  chil- 
dren HH  shown  hy  the  preceding  report,  together 
wltli  such  an  increase  as  hai  tieen  ascertained 


hy  the  statutory  method.— Lonisville  School 
Board  T.  Snperiotendoit  of  Pnhlic  InalnicUna 
(Ky.)  718. 

Under  Ky.  St.  i  2974,  the  census  taken  by 
order  of  the  school  board  In  cities  of  the  first 
class  should  be  used  by  the  auperintendent  ia 
apportioning  the  schod  funds.— LoufsTilte 
School  Board  T.  superintendent  of  PaUie  In- 
struction (Ky.)  Tia 

Commissioners*  court,  having  sold  certain 
schocd  lands,  hdd  authorlKed,  under  Const,  art. 
7,  {  6,  and  Rev.  St.  art.  4271,  to  release  notes 
given  for  the  price,  taking  in  lieu  thereof  notes 
of  a  purdiaser  from  the  oriirinal  vendee,  se- 
cured by  trust  deed  on  land.— Wuctmer  t. 
Wise  Cbunty  (Tex.  Oiv.  App.)  836l 

As  the  charter  of  cities  of  the  fourth  dass  does 
not  prescribe  the  secret  ballot  in  the  election  of 
members  of  the  board  of  edneaticm,  the  Totiag 
should  be  Tira  voce,  and  those  who  are  quali- 
fied to  vote  under  the  general  sduMi  law  nuj 
vote.— Moss  T.  Riley  (Ky.)  421. 

Ky.  St.  t  4438,  does  not  make  Oie  book  entry 
of  a  school-district  treasurer's  appointment  the 
exclusive  evidence  of  sncb  aiqwintmeot,  and  ben  re 
parol  evidence  is  admissible  for  that  purpose.— 
SweencT  t.  Oook  (Ky.)  434. 

Where  a  city,  prior  to  act  of  1879,  hod  decided 
to  assume  control  of  8<4iool8,  the  mayor  after 
such  act  has  no  oower  to  call  an  election  to  de- 
termine whether  such  schools  shall  be  nnder  con- 
trol of  a  board  of  trustees  or  of  the  city  coundL 
—State  T.  CUIaghan  (Tex.  Sup.)  12. 

SECRET  TRUSTS. 

See  "Tmstfc" 

SELECTION. 

Of  homestead,  see  ''Homestead.*' 

SEPARATE  ESTATE. 

Of  married  women,  see  "Hnahond  and  Wife." 

SEQUESTRATION. 

A  refusal  to  quash  a  defective  sequestration 
bond  is  immaterial,  where  defendant  has  re- 
plevied the  property  sequestered,  and  plaintiff 
naa  recovered  judgment.— McLeod  Artesian 
Well  Oo.  T.  Craig  (Tex.  av.  App.)  984. 

The  sequestration  bond,  conditioned  that 
plaintiff  will  pay  to  defendants  all  such  charges 
and  damages  as  may  be  adjudged  against 
"them,"  Is  defective.-McLeod  Artestna  Wan 
Co.  T.  Oraig  (Tex.  Civ.  App.)  934. 

SERVICE. 

Of  process,  see  "Proceos." 

SET-OFF  AND  COUNTERCLAIM. 

In  an  action  by  a  former  committee  for  tn 
idiot  against  his  successor  for  necessaries  fur- 
nished, the  latter  cannot  set  off  a  judgmnt 
against  the  form^  fw  an  Indhrldnal  drat— Bn- 
sheors  T.  Frasler  (Ky.)  427. 

In  an  action  to  recover  unliquidated  damagnt. 
a  note  given  by  plaintiff  to  defendant  cannot 
be  set  off.— Santleben  t.  Proboeoe  Civ. 
App.)  571. 

In  a  plea  In  reconvention  on  a  sequestration 
bond,  the  affidavit  on  which  the  writ  Issui>d 
need  not  be  set  out- Wilkinson  t.  Stanley  (Tex. 
ay.  App.)  006. 

Where  special  damages  were  alleged  In  a  plea 
of  reconvention,  which  would  famish  gronnd 
tax  reooTery,  a  genera)  demurer  was  woperly 
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■omruled.— Wilkinson  t.  Stanley  (I%x,  Civ. 
App.)60e. 

SETTLEMENT. 

See  "CompoBitions  with  Oreditora";  "Parment"; 
"Bele««e." 

By  expcutor  or  adminiBtratw.  Me  "Bxecaton 

and  Adminlttratan." 
On  pabllc  lands.  Me  "PobliG  Landa." 

SHERIFFS  AND  CONSTABLES. 

Sherirs  deed,  we  "BxecatloD." 

Answer  alleging  that  a  sheriff's  return  had 
been  made  by  fraud  heid  not  a  sufHcient  impeach- 
ment of  the  retam.— Lock  t.  Slasher  (Ky.)  471. 

A  sheriff  cannot  be  sued  on  Us  bond  a 
CDonty  creditfir  until  the  1st  day  of  January  fol- 
lowing the  March  in  which  the  taxes  out  of 
which  the  debt  is  to  be  paid  axe  due. — Combe  t. 
Gnvfotd  (Ky.)  477. 

SIGNATURES. 

On  bills  of  exceptions,  see  "Bxceptfoni,  Bill  of.*' 

SLANDER. 

See  "Ubel  and  Blander." 


SLEEPING  CARS. 

See  "Carriers." 

SPECIAL  LAWS. 

See  "Statutes." 


SPECIFIC  PERFORMANCE. 

A  deed  of  a  portion  of  plaintiff's  interest  in 
land  to  her  attorney  was  properly  excluded  in 
Jtn  action  to  enforce  a  parol  gift  of  the  land, — 
Iji  Mnster  r.  Dickaon  (Tex.  Civ.  App.)  911. 

A  grantei'  uf  land,  pending  an  action  to  en- 
force a  pnrol  jrift  thereof,  is  entitled  to  the 
rents  dne  his  grantor.— La  Master  t.  Dickson 
(Tex.  CiT.  App.)  »11. 

Certain  improrements,  made  after  a  parol  gltt 
■of  land,  A^M  permanent  and  valuable.— La  Mas- 
ter  T.  Dickson  (Tex.  Cir.  App.)  911. 

That  the  vendor  falsely  and  fraudulently  rep- 
resented  the  amount  for  which  the  property  was 

■assessed,  and  the  character  of  the  property, 
constitutes  a  good  defense  to  an  action  for  spe- 

•<riflc  performance.— Warfield  T.  Erdman  (Ky-) 


SPIRITUOUS  LIQUORS. 

.See  "IntoxtGating  Llquora" 

STALE  DEMAND. 

See  "Equity." 

STATEMENT. 

Of  case  or  facts  for  purpose  of  review,  see  "Ap- 
peal and  Error";  '^^rimlDal  Tjiw." 


STATUTE  OF  FRAUDS. 

See  "Frauds,  Statute  of." 

STATUTE  OF  LIMITATIONS. 

See  "Linritatlna  of  Actions." 

STATUTES. 

ProTlsions  relating  to  particular  subjects,  see 
"Building  and  Xoan  Associations";  "Com- 
merce"; ■'Counties":  "Oiurte";  "DepodtionB"; 
"Exceptions,  Bill  of":  "Execution";  "Garnish- 
ment": "Homestead";  "Mecbanica*  Liens"; 
"Principal  and  Sure»";  "Bailroads";  "Schools 
and  School  Districts*';  "l^atlon." 

Validity  of  particular  itetntes,  see  "Coostitntfonal 

It  Is  not  necessary,  under  Const,  art.  3.  S  80, 
to  retain  the  numbering  of  the  sections  amend- 
ed in  the  amending  statute. — Dickenson  v.  State 
(Tex.  Or.  App.)  520. 

Legislation  directed  to  cities  of  the  first  class 
is  not  special  legislation,  even  though  there  be 
but  one  city  of  that  class  in  the  state.— Louis* 
ville  School  Board  v.  Superintendent  of  Public 
Instruction  (Kj-.)  7ia 

1  Bev.  Laws  1825,  p.  33S,  in  reference  to 
dower,  cannot  operate  beyond  the  boundaries 
of  the  state,  bo  as  to  affect  estates  elsewhere.— 
Bartlett  v.  Ball  (Mo.)  783. 

Act  35th  Leg.  p.  118,  changing  time  of  holding 
court  in  certain  counties,  was  constitutionally 
enacted.—McNeai  v.  State  (Tex.  Cr.  App.)  792. 

Act  1897,  relating  to  correction  of  formal 
defects  in  special  verdicts,  applies  to  actions 
pending  as  well  as  to  future  actions.— Phccniz 
Ins.  Oo.  T.  Shearman  CTex.  Civ,  App.)  1068. 

The  le^slatore,  nsing  words  contained  In  a 
prior  statute  on  the  same  subject  which  have  re- 
ceived a  Judicial  construction,  is  presumed  to 
use  tbem  in  the  same  sense. — Cooper  v,  Yoakum 
(Tex.  Sup.)  871. 

Limitations  In  Mansfield's  Digest  run  in  favor 
of  nonresidents  as  well  as  residents  of  the 
territory.— Schwab  Qothlnc  Co.  v.  Cromer  (In- 
dian Ter.)  861. 

Amendment  of  1875  to  Sand.  &  H.  Dig.  fi 
4008,  was  not  passed  In  violation  of  Oust.  1874, 
art.  5, 1  23  providing  that  no  law  riiall  be  amend- 
ed, nor  the  provivons  thereof  extended,  by  refer- 
ence to  It!  title  only.— Nations  v.  Stete  (Ark.) 
38U. 

An  amendment  to  one  section  held  to  extend 
to  other  sections  by  implication,  so  as  to  include 
a  new  offense. — Nations  v.  State  (Ark.)  39(i. 

Ky.  St.  iS  1701-1764,  relative  to  compensation 
of  county  officers,  kdd  not  unconRtitutional  as  a 
local  act.— WiostOD  v.  Stone  (Ky.)  397. 

Gen.  St  c.  27,  art.  2,  I  7,  kdd  repealed  by  the 
statute  relating  to  county  levy.— Combs  v.  Craw- 
ford (Ky.)  477. 

Act  applying  to  all  railroads  not  paying  an 
ad  valorem  tax  held  not  special  legislation.— 
Knoxville  &  O.  R.  Co.  v.  Harris  (Tenn.  Sup.)  115. 

The  legislative  Journals  are  not  admissible  to 
show  that  a  statute  was  not  properly  passed,  the 
enrolled  bill  being  conclnalve.— Owensboro  A  X. 
By.  Co.  V.  Barday's  Adm'r  (Ky.)  177. 

Amendments  to  statutes  prescribing  methods 
of  procedure  do  not  fall  within  the  constitutional 
iahibiti(Hi  of  retroactive  laws. — Phoenix  Ins.  Co. 
V.  Shearman  (Tex.  Civ.  App.)  980. 
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VMXTED  STATBS.  | 

STATUTES  AT  LABOB.  • 

1889.  Mttrcb  2.  ch.  382,  26  ' 
Stat.  857    610 

1800.  May  2,  ch.  1H2,  26 
Stat  81   760.  951 

REVISED  STATUTES, 
i  3198   249 

ABXAinUU. 

CONSTITUTION  1874. 

Aft  &  1  23  S96 

Art.  T.  H  4.  B  006 

REVISED  STATUTES.  | 
Pace  082,  I  la  601 1 

MASSFTELira  DU4EST. 

H  2064,  2068    760  < 

i  4490    951 

I  S026,  par.  8  760 

I  B141  866 

I  61S3   900 

SANDEI^   ft    niLI.-S  DI- 
GEST, 

8 1183,  1184    145 
1689.  1690   im\ 

I  1904   »T2 

«  2617   90S 

I  3718    50:i 

i  4908.  AmradcMl  by  Lawx 

1876,  p.  221    306! 

H  6720^  B743   505. 

I  S848    971  j 

LAWS.  i 

1876,  p.  221    396  ! 

1887,  p.  113,  Si  1.  4,  12. .  .  150 ; 

1801.  p.  213   969 

1N93.  p.43    506 


nxnroift. 

LAWS. 
1887.  p.  207,  I  6  


819 


71,  174 


700 
207 
421 
448 
4.50 
718 
701 
177 


KEMTUOKT. 

CONSTITUTION. 

8  14   

S  61   

I  156 

»  156 
«  171 

S  188  

S  242   

5' 1141   

CIVIL  CODE. 
I  207    236 

1 423.  BUbd.  3   168 
426    247 
724   177 
737,  8nh»w.  12  226 

CIVIL  <'OI»B  OF  PRAC- 
TICE. 

34,  subsec.  4   487 

56   6S7 

72    4:f(; 

J  83,  113   4r,i) 

2121   401 


STATUTES  CONSTRUED. 

I  221    417 

{  414   4ft7 

«  410    fSS7 

S»  518,  62(1  404 

i  606.  snbseo.  2  412 

J  696    460 

4  737.  mibscc.  12  4<^ 

f  988    867 

CRIMINAL  CODE. 

8  11   459 

98  224.  240    418 

I  348   400 

HKViSKD  STATI'TES. 

Ch.  102.  f  3,  sahmf.  7,  8, 
10  684 

GDNEatAL  STATUTES  1888. 

Ch.  22,  i  20   695 

Ch.  24,  8  11    446 

Ch.  26,  I  R2  .169 

Oh.  27,  8  7  477 

STATU1'I-:S  18&4. 
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I  10  
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I  773   

«  784   

»  786   
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I  814  
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a  1166,  1242  
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I  1721   
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f  2K:t9   
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403 
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COXSnTUTION  1875. 

An.  2.  I  21  7W! 

Art  6,  I  12  6S3 

Art.  lOi  I  8  387 

GENERAL  STATITTES  ISlffi- 

Page  440,  U  1,  7.  Amnid- 
ed  by  Laws  1S87.  p.  197  647 

REVISED  STATUTIS  1889: 

617 
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161 
384 
166 
380 
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Page  212  

«  13.  222   

I  570   

»  1465,  1562-1564  

i  v.m   
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8  2219  

2230   

2224 
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2926  

4129  

4270   

4380   

4638   

if  4665.  4777.  4701  

9  4915,  4922   

4077   

5435   

.'5849  

»  B767.  6864   

S§  7145,  7148   360. 

I  8839   _ 

1  8871   

H  8888.  8889   617. 
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LAWS. 


1856.  p.  107  406.  476,  602 

1800.  p.  56    238 

18S0,  D.  71   177 

1883-84.  p.  446.  S  5  433 


uruesota. 

LAWS. 

1889,  p.  170    280 


LAW& 

1825,  p.  333    TSf 

1887,  p.  197    647 

1888,  p.  83.  14  :  7815 

TEHKESSEB. 

SHANNON'S  CODE. 

I  5035    74*» 

LAWS. 

1877,  p.  143    74)  t 

1880.  ch.  81   12!i 

1895.  ch.  117,  I  25   74*» 

1886,  p.  692.  cL  4,  S  7...  115 

TEXAS. 

CONSTITUTION  1886u 

Art.  1,  I  3   515 

Art.  1.  MO  mift 

Art  3.  f  36   uJt 

Art.  5.  f  17   24 

Art.  6,  S  18   27:; 

Art.  7,  8  6   S:t7 

Art.  8,  48  1,  2   SIA 

Art.  8,19   SN> 

Art.  8.  I  9.    AniiD(]«>(l  hy 

laws  1883,  p.  133   314 

Art  11.  «  2,^   8Si> 

Art  16.  t  60   314 

CODB  OF  CRIMINAL  PRO- 
CEDURE 1879. 

Art  746    85 

OODE  OK  ORIiONAL  PRO- 
CEDURE 1895. 
Ch.  4,   arts.   1071,  1119. 
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Art.  98   257 

Arts.  213,  427  1016 

Art  233   1055 

Art.  249    278 

Arts.  404,  406   1016 

Art.  498    80 

Arts.  654,  677  1009 

Art.  786    85 

Art.  790    386 

Art.  803   107 

Art.  887    996 

ArtB.  889,  890    985 

Art  897    112 

Art.  974    92 

Art.  1028    96 

PENAL  CODE  1879. 

Art.  748.     Repealed  by 

Laws  1893,  p.  25  883 

I  760    888 

PENAL  CODE  1895. 

Art.  41    105 

Arts.  359,  361   1000 

REVISED  PKNAL  CODE. 
Art  193    86 

PASGHAL'S  DIGEST, 
f  1871  1073 

REVISED  STATUTES  1879. 

Art.  8781    12 

Art.  8122a   586 

REVISED  STATUTES  1896. 

Tit.  4,  art.  33.  Amended 
by  Law«  1897.  p.  57....  87 

Tit.  8,  arts.  71-88    922 

Art.    266 

Arts.  220,    221,  226-227, 

239.  246    589 

Art.  248    8.54 

Art.  320   10*56 

Art.  517  10:^6 

Art.  618    16 

Arts.  688,  634    817 


Art.  745    295 

Art.  996   567,  fl«8 

Art.  996,  8  2   1 

Art.  1042    259 

Art.  1265    325 

Art.  1331.     Amended  by 

Laws  1897,  p.  15  1068 

Arts  1331.  1333    847 

Art.  1382    297 

Art.  1383   667,  568 

Art.  1883  et  seq   810 

Art.  1389    871 

Art.  1417  1046 

Art.  1405   667,  568 

Art.  1554   S36 

Art.  1670  18.  850 

Art.  1804h   810 

Art.  1087   312 

Art.  2289   107 

Art.  2.^23    295 

Art.  2350    29 

Art.  2408    807 

Art.  2460    259 

Art.  2548    872 

Art.  2967    938 

Art.  2996    68 

Art.  3235    r>56 

Art.  3251   1IW5 

Arts.  3296,  8304  1058 

Art  3318   64 

Arts.  3327,  3328    873 

Art.  3353a  1043 

Arts.  3378,  3379  1033 

Art.  3391    981 

Art.  8744    517 

Arts.  4004-4007    12 

Art  4271    837 

Arts.  4427  et  seq.,  4628.  .  76 

Arts.  5013,  5022    616 

Art  e043k   989 

Art.  5124   71 

Artf.  519S,  S206,  5208....  259 
Art.  6269   46 

SAYLES'  CIVIL  ETPATUTm 

Tolnme  1. 

Art  447   269 

Art  2248   20 


Volume  2. 
Art  2876    37 

SAXLES'  NEW  CIVIL 

STATUTES. 

Arte.  313,  1331    980 

CITY  CHARTERS. 

San  Antonio.   Laws  1870, 

p.  263,  J  131  278 

San  Antonio.  Laws  1870, 

p.  282,  I  230   278 

San  Antonio.    Laws  1885, 

p.  11,  i  103   278 

San  Antonio.   Laws  1888^ 

p.  145,  5  229   278 

LAWS. 

1870.  p.  141,  ch.  81,  M 148, 

160    * 

1870,  p.  263,  I  131.  San 

Antonio  City  t^harter  . .  278 
1870,  p.  282,  §  230.  San 

Antouio  City  Charter  .-278 

1S71.  p.  29    1064 

1879.  II.  76.  H  1-3   12 

18S1.  p.  6.  5S  1,  2  880 

ias:i.  p.  i:«  814 

18S4,  pp.  29,  30   880 

IPS.-.  ,^  11.  I  103.  San 

Antonio  City  Charter  ...  278 
IKsit.  p.  145,  S  229.  San 

Aiiioiiio  City  Charter...  278 

1R91,  p.  95  ^ 

189;i,  p.  25  

1893.  p.  97  9M 

1893,  p.  179.  6  9  900 

189.-..  p.  63,  H  6,  9... 298,  299 

1897,  p.  15  1063 

1887,  p.  17  612 

1897,  p.   49,    art.  6049, 

sufid.  21  6te 

1897,  p.  67   87 

1897,  p.  118  792 


STAY. 

Effect  on  limitathm,  see  "Limitation  of  Actions." 

STOCK. 

Bank  stock,  see  "Banks  and  Banking." 
Building  stock,  see  "Building  and  Loan  Assoda- 
tlons/* 

Corporate  stock,  see  "Corporations.** 

STORAGE. 

See  "Oarrierrf';  "Wardiouseiiien.'* 

STREET  RAILROADS. 

In  an  action  for  injories  by  defects  in  a  rail- 
road track,  evidence  of  its  condition  at  such 
point  and  points  immediately  connected  th(>re- 
with  heUt  admissible.— Houston  Cit^  8t  By.  Ca 
v.  Medlenka  <Tex.  dv.  App.)  1028. 

Where  plaintiff  was  injured  while  crossing  the 
track  by  reason  ot  Its  aefective  condition,  the 
fact  that  the  cars  were  operated  by  another 
company  than  defendant,  wno  owned  the  track, 
did  not  relieve  it  from  liability.— Houston  City 
St.  Ry.  Co.  T.  Medlenka  (Tex.  CiT.  App.)  1028. 

Whether  plaintiff  was  negligent  in  attempting 
to  dilre  across  defendant's  track,  with  knowl- 
edge of  its  condition,  held  a  question  for  the  jury. 
—Houston  City  St.  Rjr.  Co.  T.  Medlenka  fTez. 
Civ.  App.)  1028. 


STREETS. 

See  "Municipal  CorpniatlonsL** 

SUBCONTRACTORS. 

See  "Mechanioi'  Liens." 

SUBLEHING. 

See  "Tiandlord  and  Tenant" 

SUBROGATION. 

Though  one  of  serenl  hein  has  recelred  more 
than  his  share  of  personalty,  the  others  are  not 
entitled  to  be  subrogated,  as  against  hts  shares 
of  the  realty,  to  the  rights  of  a  lienholder,  whose 
claim  was  paid  by  the  administrator. — CooriD  t. 
Lindon  (Ky.)  451. 

SUBSCRIPTIONS. 

There  mnst  be  dellrery  and  acceptance  of 
subscription  list.  In  order  to  enforce  ft— White 
r.  Crosby  (Tex.  Civ.  App.)  632. 


SUMMONS. 


See  "Process." 


SUPREME  COURTS. 

See  "Courts." 
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SURETYSHIP. 

9m  "PrindiMl  and  Saretr." 

SURPRISE. 

Am  gtmmd  for  new  trial  In  criminal  prtwecntioDB, 
Me  "CrimiDttl  Law." 

SURVEYS. 

Of  public  lands,  we  "Pnblic  Landa.'* 

SURVIVAL. 

Of  action,  see  "Abatement  and  RcTiTaL" 
Of  power  of  sale,  see  "Powers." 

SURVIVING  PARTNERS. 

See  "Parteenhlp.** 

SWINDLING. 
Soc  "False  Pretenaea." 

TAXATION. 

See,  alao,  "Licenses." 

Ky  muaidpal  corporation,  see  "Mnntdpal  Corpo- 
rations."' 

Acts  1885,  i».  592.  c.  4,  {  7,  relating  to  priTi- 
!ege  tax  of  railroads,  construed.— KnoXTlDe  & 
O.  R.  Co.  T.  Harris  dtean.  Sup.)  115. 

An  act  Imposing  a  privilege  tax  kM  not  ancon- 
xtitutionaJ,  as  dknimshlng  corporate  powers  of 
railroad  companies.— Knoxrille  &  O.  B.  Co.  t. 
Harris  (Tcnn.  Snp.)  116. 

Railroad  company's  charter  construed,  and  held 
not  to  exempt  the  comnanr  from  privilege  tax. 
— Knoxville  &  O.  B.  Od.  t.  Harris  (Tenn.  Sup.) 
115. 

Occupation  Tax  Law  (25th  Leg.  Sess.  p. 
49)  Aela  anconHtitutional.— Ex  parte  Jones  (Tex. 
Cr.  App.)  613. 

Deposit  In  bank  to  credit  of  testator's  estate, 
conHistlDg  of  estate  glTen  t>7  Um  to  his  wife  for 
life,  and  of  income,  Kdd  taxable  where  the  widow 
Uves.— Harting*s  Ex'rs  v.  City  of  Lexington  (Ky.) 

Under  the  constitution,  s  small  portion  of  a 
farm  lying  within  the  limits  of  a  town  la  snb- 
ject  to  a  tax  otherwise  properly  levied  1^  the 
town.— Board  of  Connctlmen  of  Town  o£  nich- 
olasville  V.  Rarlck  (Ky.)  460. 

Proof  that  a  city  tax  had  been  levied  according 
to  Isw  must  be  made  by  proving  the  city  ordinance 
levying  the  tax.— Earle  v.  City  of  Henrietta  (Tex. 
Sup.)  lt>. 

Where  the  board  of  equalization  raises  the 
valuation  of  property  to  an  uoreasonably  excess- 
ive degree  from  fraudulent  motives,  Kev.  St. 
1896,  art.  5124,  does  not  debar  the  party  ag- 
grieved from  a!>plying  to  the  courts  to  avoid 
such  action. — Johnson  t.  Holland  (Tex.  Civ. 
App.)  71. 

A  petition  for  an  Injunction  restraining  the 
collection  of  a  tax  that  states  that  the  tax  was 
levied  upon  an  unreasonably  excessive  assess- 
ment, made  in  fraud  of  plalntifTs  rights,  states 
a  cause  of  action.— Johnson  t.  HoUand  H^ex. 
av.  App.)  71. 

Tax  sales  and  de«da< 

Costs  of  sale  may  be  changed  against  a  home- 
stead sold  nndcT  execution  for  taxes.— Bean  v. 
City  of  Brownwood  (Tex.  Civ.  App.)  lOSG. 

Failure  to  give  notice  was  harmless  where  the 
owner  of  land  sold  under  execution  was  present 


at  the  sale. — Bean  t.  City  of  Brownwood  (Te^ 
OIt.  App.)  1086. 

The  wife  need  not  be  made  a  party  tm  fore- 
closing a  tax  lien  on  a  homestead.— B^a  r.  Qty 
of  Brownwood  (Tex.  Civ.  App.)  1086. 

Id  an  action  to  foreclose  a  tax  lien  upon  a 
homestead,  the  wife  is  presumed  to  have  tmly  a 
bomestead  right.— Bean  v.  City  of  Brownwood 
(Tex.  Civ.  App.) 

Issuing  of  two  orders  of  sale  od  ndy  one 
Judgment  hdd  jnoper.- Bean  t.  City  of  Brown- 
wood CTex.  dr.  App.)  1086. 

Misappropriation  of  the  price  by  the  offlcer  it 
no  ground  for  setting  aside  a  sale  ftar  taxes.— 
Bean  v.  City  of  Brownwood  (Tex.  Civ.  Apg.) 
1036. 

Refusal  to  find  that  an  owner  of  land  sold 
for  taxes  would  have  designated  a  fractional 
portion  for  sale  if  he  had  been  served  with  no- 
tice hM  proper.— Bean  v.  City  of  Brownwood 
(Tex.  Civ.  App.)  103«. 

Rev.  St  1896.  art.  617,  providing  for  a  sale 
under  execution  tat  taxes  of  a  portion  on  the 
east  side  of  land,  need  not  alwuv  be  followed. 
—Bean  t.  City  of  Brownwood  (Tex.  Civ.  App.) 
1066. 

The  pasting  of  pai>^  over  printed  wwds  of 
an  order  of  sale  was  immaterial. — Bean  v.  City 
of  Brownwood  (Tex.  Civ.  App.)  1036. 

A  tax  sale  of  land  for  an  amount  greater  than 
the  tax  collector  is  authorized  by  law  to  diaige 
as  fees  {a  vdd.— BnstU  v.  City  of  HenrietU  (Tex. 
Sup.)  259. 

Sayles*  Civ.  St  art.  447,  requiring  payment  of 
taxes  precedent  to  making  defonxe  a^iiut  a  void 
tax  sale,  kdd  unconstitutional. — Kiistis  v.  City  of 
Henrietta  (Tex.  Snp.)  259. 

Where  the  amount  of  taxes  for  whidi  a  hume- 
stead  Is  allured  to  have  been  bought  ia  giestet 
than  the  amount  allowed  by  the  constitntion,  the 
sale  is  T^d.— Hayes  t.  Taykir  (Tex.  Civ.  App.1 
314. 

A  tax  sale  of  land  In  which  there  is  a  life  estate 
pafwes  only  such  estate. — Bleidom  v.  Oakdale 
Iron,  Coal  &  TrnnsportatioD  Co.  (Tcnn.  Ch, 
App.)  36<). 

Description  of  land  in  anler  for  sale  luid  in- 
sufficient-Little Rock  ft  F.  a  Ry.  Co  Hng- 
gina  (Ark.)  146. 

A  description  in  a  notice  of  sale  for  taxes 
sufficient.— Chestnut  r.  Harris  (Ark.)  9TT. 

A  deed  of  city  realty,  under  a  sale  by  the  city 
tax  collector,  held  not  prima  facie  evidence  ttiat 
the  tax  had  been  levied  according  to  law.— 
Earie  v.  City  of  Henrietta  (Tex.  Sup.)  15. 

Tax  deed  Arfd  conclusive  upon  the  purchaser 
claiming  thereunder  as  to  the  6iets  relating  to 
the  sale  therein  stated.— Enstti  T.  CItr  <tf  Hen- 
rietta (Tex.  Sup.)  259. 

A  tax  deed  that  contains  no  recitals  showing 
that  the  statutoir  reaulrements  have  been  com- 
plied with  is  void  on  its  face.— Loring  t.  Uroom- 
er  (Mo.)  647. 

TAXATION  OF  COSTS. 

See  "Costs." 

TELEGRAPHS  AND  TELEPHONES. 

Regulation  of  interstate  commerce,  see  "Com- 
merce." 

A  telegraph  company  AfM  to  lure  lued  doe 
diligence  in  delivnlng  a  message.— Westm 
rniun  TeL  Co.  v.  Buigess  (Tex.  (St.  App.)  103SL 

In  action  against  tel^raph  company  for  de- 
lay in  delivery  of  message,  eijdence  Mi  insuffi- 
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dent  to  Rastain  Teidict  forplaintiff.— Bobiason 
T.  Western  Union  Tel.  Co.  (Tex.  Civ.  App.)  1053. 

InBtnicti(»)s  examined,  and  held  properly  giTen. 
uuder  the  pleadinga,  in  an  action  for  damaKes 
for  failure  to  derive-  a  tdegram.— Gniddjr  t. 
Western  Union  Tel.  Go.  (Ky.)  4GS. 

TENANTS. 

See  "Landlord  and  Tenant." 

TESTAMENTARY  POWERS. 

Constraction  and  execution,  see  "Powen." 

THEFT. 

See  "Larceny." 

TICKETS. 

For  carriage  of  paMeugen,  lee  "Garriers." 

TIME. 

For  filing  answer,  see  "Pleading." 

  bills  of  «ceptionB,  see  "Excrcptions,  Kll  of." 

  statement  of  facts  on  appeal  in  criminal 

proeectitions,  see  "Criminal  Law." 
For  moving  for  new  trial  In  dril  actions,  see 

"New  THaL" 
For  payment  of  interest  see  "Interest." 
For  taking  apgai,  see  "Anieal  and  Bmn-." 

TITLE. 

Br  adverse  possession,  see  "Adverse  Posaessiou." 
Detennination  of,  in  partition  suit,  see  "Parti- 
tion." 

Estoppel  to  assert,  see  "Estoppel." 
To  land,  see  "Yeiidor  and  Punihaser." 
To  pnbUc  land,  see  "Public  Lands." 

TORTS. 

See,  alao,  "Carriers":  "Libel  and  Slander";  "Mn- 
Udons  Prosecution" ;  "Municipal  Corporations" ; 
"Negligence";  "RaUroade";  'Street  Bail- 
roads":  "Trespawi^';  ^Trover  and  GonversitHi." 

OItO  damages  from  sale  of  liquors,  see  *1ntoxi- 
eating  Liquors." 

Measure  of  damages,  see  "Damages." 

Wroi^ful  attachment,  see  "Attachment." 

Where  a  personal  injury  was  suffered  in  one 
Ntate,  and  the  action  for  damages  was  brought 
in  another,  held,  that  the  liability  for  damages 
is  governed  by  the  lex  loci.— Louisville  &  N.  B. 
Co.  T.  Whitlow's  Adm'r  (Ky.)  711. 

TRADE. 

Contracts  In  restraint  of,  see  "Cmtracts." 

TRADE-MARKS  AND  TRADE-NAMES. 

The  members  of  a  union  of  cigar  makers  aie 
entitled  to  protection  In  the  use  of  a  label  to  des- 

iRnate  the  exclusive  product  of  their  labor, 
though  they  are  employed  for  wages. — ^Hetter- 
man  r.  Powers  (Ky.)  180. 

TRANSCRIPTS. 

Of  iword  forpunrose  of  review,  see  "Api>cal  and 
Error":  "Criminal  Law";  "Justices  of  the 
Vtnoe.** 

TRESPASS. 

To  the  person,  see  "Assault  and  Bnttcry." 

While  title  iiapcrs  may  be  Used  to  ithow 
boundur>'  and  extent  of  puxsesslon,  there  must 
be  an  iielu.il  entry  and  possession  thereunder 


before  they  can  be  so  used.— Chenault  v.  Qal- 

senberry  (Ky.)  717. 

Title  to  the  land  is  a  defease  to  an  action  for 
trespass  in  unlawfully  dispossessing  one  of  land. 
— Vinaon  v.  Flynn  (Ark.)  146. 

TRESPASS  TO  TRY  TITLE. 

Rlclit  of  action  and  def  enaas. 

I  iider  Kev.  St.  IHliri,  art.  .5*_'5!).  an  action  can- 
nut  be  maintained  uo  a  right  lower  than  that 
acquired  by  survey  of.  as  well  as  location  on, 
the  land.— Fa:i  v.  Nation  (Tex.  Civ.  App.)  46. 

Plaintiff  may  recover  though  haviilg  only  an 
equitable  title  at  commencement  of  action,  tbe 
legal  title  being  thereafter  conTeyed  to  her.— 
O'Connor  t.  VTn^ard  (Tex.  OIt.  App.)  50. 

Bights  of  tiie  various  parties  determined, 
where  certain  defendants,  as  against  plaiutilEt. 
had  acquired  title  by  limitations.— Miller  v. 
Gist  (Tex.  Sup.)  263. 

One  having  equitable  title  by  an  instrument  en- 
titled to  record  hdd  not  barred  by  limitations 
from  setting  it  up  as  a  defoise.— Tompkins  v. 
Broocks  (Tex.  CHv.  App.)  70. 

The  principle  of  laches  does  not  a{^ly  to  the 
setting  up  as  a  dcfeiine  an  instrument  giving  de- 
fendant equitable  title.— Tompkins  v.  Broocks 
(Tex.  Civ.  App.)  70. 

Defendant  must  set  up  in  the  same  action  a  title 
acquined  after  sutt  brought.— McCray  t.  Vrec- 
man  (Tex.  GIv.  App.)  37. 

The  objection  that  a  claim  is  stale  cannot  be 
urged  by  a  plaintiff  against  dpfendauts  claiming 
under  a  transfer  of  a  headrigbt  certificate,  who 
are  in  possession  of  the  land  and  have  been  ever 
since  the  land  was  located. — Staley  v.  'Hanhla 
(Tex.  Civ.  App.)  20. 

Prooeedln^ 

In  an  action  by  heirs  of  an  alleged  patentee, 
where  the  only  issue  w»s  as  to  his  identity,  a 
deed  purporting  to  have  been  executed  and 
recorded  after  the  death  of  such  alleged  pat- 
entee by  one  of  the  same  name  was  admissible 
to  show  that  some  one  of  the  patentee's  name 
was  claiming  the  land.^cbott  v.  Pellerlm  (Tex. 
Civ.  App.)  944. 

Recital  in  the  instrument  under  which  plaintiff 
claimed  and  the  field  notes  of  the  survey  intro- 
duced in  evidence  hiid  to  sofllciently  ^ow  the 
acreage  claimed  nlaintiff.- Miller  v.  Gist 
(Tex.  Sup.)  263. 

Where  a  party  would  rely  on  a  title  accruing 
by  virtue  of  limitations,  he  must  plead  it.— 
Miller  v.  Gist  (Tex.  Sup.)  263. 

In  trespass  to  try  title,  evidence  of  particular 
instances  where  plaintiff  has  sold  the  same  par- 
cel of  land  to  different  persons  is  not  relevant, 
when  the  parcels  so  sold  were  not  connected  with 
the  land  m  controversy.- Pope  t.  Biggs  (Tex. 
Civ.  App,)  300. 

In  trespass  to  try  title,  evidence  of  plaintiff'x 
dealings  witli  the  land,  which  defendnnt  may 
have  known  of  from  the  records,  is  admissible. — 
Pope  T.  Biggs  (Tex.  Uv.  App.)  306. 

What  the  granteen  under  whom  defendants 
claim  unders^d  as  to  what  land  was  conveyed 
by  an  indefinite  deed  is  admisaiWe  in  trespass 
to  try  title.— Pope  v.  Biggs  (Tex.  Civ.  App.)  806. 

An  instruction  authorizing  recovery  of  all  the 
land  is  properly  refused,  where  there  can  be  on 
recovery,  in  any  event,  of  a  part  of  it — Teilrteli 
V.  McCown  (Tex.  Sup.)  2. 

Admissibility  of  evidence  to  show  title  in  de> 
fendant,  under  sale  by  executor  under  power  in 
will,  determined.— Terrell  v.  McCown  (T^x.  Sup.) 
2. 

Certain  evidence  hid  admissible  to  show  pay- 
ment of  purchase  money. — ^Terrell  T.  McCiiwii 
(Tex.  Sup.)  2. 
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Judgments  In  suits  by  executors  against  va- ' 
rioDB  persons  for  purchase  money  of  land  sold 
had  admissible  to  show  executors  acquiescence 
in  the  sale.— Terrell     McCown  (Tex.  Bop.)  2. 

SMuaKe*  and  improvements. 

Sridence  keld  losufllcieut  to  sustain  defend-  i 
ant's  plea  of  improvemeuts  in  good  faith. — Gil- ; 
ley  T.  Williams  CTex.  Civ.  App.)  1094.  , 

Where  Improrementa  were  not  made  In  good  ; 
faith,  plaintiff  ebould  be  allowed  rental  value ; 
of  land  as  irauroTefl.— GiUey  v.  Williams  (Tex.  \ 
ClT.  App.)  low. 

Defendant  can  plead  false  representations  by 
plaintiff,  and  ask  judgment  for  damages  there- 
for, and  for  cancellation  of  deed  given  plaintiffl 
In  exchange  for  the  land  sued  for.— Hwrlng  v. 
Mason  (Tex.  CXv.  App.)  797. 

Where  plaintiff  sues  on  vendor's  lien,  and 
judgment  is  rendered  for  defendant  for  more 
than  the  lien  on  a  claim  for  damti^s.  a  jadg- 
ment  quieting  title  in  defendant  is  proper.— 
Herring  v.  llason  (Tex.  Civ.  App.)  797. 

Defendant  can  recover  damages  for  false  r^ 
resentations  of  plaintiff  as  to  water  supply  on 
the  land  in  suit  deeded  to  him  by  plaintiiL— 
Herring  v.  Mason  (Tex.  Civ.  App.)  797. 

It  is  error  to  make  t>ayment  of  oue-half  the 
value  of  improvements  a  condition  precedent  to 
fdafntllTs  right  to  partition.- Spicer  t.  Efendei- 
son  (Tex.  Civ.  App.)  27. 

Where  the  rental  value  U  due  to  Improvement! 
made  oy  defendant,  he  should  not  be  required,  on 
decree  for  partition,  to  account  for  the  same.— 
S^eer  t.  Henderson  (Tex.  (St.  App.)  27. 

TRIAL. 

See,  tin,  **OoatiBnBnce";  "Ner  Trial." 
Criminal  prosecution,  see  "Criminal  Law.** 
Place  of  trial,  see  "Venue." 
Trespass  to  try  titie  to  real  ^operty,  see  "^^tea- 
pass  to  Try  Title.** 

Certain  improper  remarks  made  by  counsel 
held  not  sufficient  to  warrant  a  reversal.— Texas 
Brewing  Co.  v.  Walters  {Tex.  Qv.  App.)  548. 

On  a  jury  trial,  a  court  la  not  required  to 
make  findings  of  fact  and  law.— Peoples  v. 
Terry  (Tex.  OIv.  App.)  846. 

Documents  attacned  to  tlie  deposition  may  be 
detached  and  taken  by  the  jury.— Davis  v.  Mia- 
floori,  K.  ft  T.  By.  Co.  of  Texas  (Tex.  Civ.  App.) 

It  is  not  error  to  admit  testimony,  a  part  of 
which  ta  inadmissible,  when  the  objection  is 
made  to  the  whole.— Galveston^.  &  S.  A.  By, 
Co.  T.  Oormley  (Tex.  Sup.)  877. 

An  objection  to  the  admission  of  evidence  as 
not  being  i»ermi8slble  under  the  laws  of  evi- 
dence had  BufBcient.— Texas  Brewing  Co.  t. 
Dickey  (Tex.  Civ.  App.)  577. 

Where  incompetency  to  do  a  certain  thing  is 
set  up  as  a  defense,  and  negligence  ia  involved, 
held,  evidence  need  not  be  confined  to  the  one 
thing  In  question.— Texas  Brewing  Co.  r.  Wal- 
ters (Tex.  Civ.  App.)  548. 

Where  it  is  necessary  for  a  ^defendant  to 
plead  and  prove  a  contract  as  void  under  the 
statute  of  frauds,  in  order  to  make  his  defense, 
it  is  not  error  to  allow  plaintiff  to  prove  the  con- 
tract—Texas Brewing  Co.  t,  Walters  (Tex.  Civ. 
App.)  64S. 

Under  Mansf.  Dig.  Ark.  i  6141,  when  neither 

farty  has  requested  a  special  verdict,  and  the 
ury  disagree  on  a  general  verdict,  the  court 
may  submit  queationa  to  the  jtuy  calling  for  a 
special  verdict  alone.— Willfama  t.  Love  (In- 
dian Ter.)  856. 

If  the  jury's  findings  of  fact  are  snffldratly 
onmoona  and  esvlidt,  and  leave  nothing  for 


the  court  to  do  but  to  determine  qoeatlona  of 
law,  they  constitute  a  special  verdiet.— Willtams 
V.  Love  (Indian  Ter.)  856. 

In  an  action  for  damages,  a  special  finding  O'f 
the  jury  hdd  not  to  conclude  tne  iasaee  raised 
under  the  pleading.— Stinnett  t.  Citr  of  Sher- 
man (Tex.  Civ.  App.)  847. 

Where  defendant  pleaded  that  Uie  land  in 
question  was  hert  upon  payment  <xt  a  certaio 
sum,  which  she  tendered,  and  in  another  count 
claimed  the  land  absolntay,  and  the  verdict  was 
generai  in  her  tavor,  plamtiff  waa  not  entitled 
to  the  sum  tendarad^Peoplea  t.  Tbrt  (Tex. 
Civ.  App.)  846. 

Taklns  oMe  or  qvestiom  from  Jury. 

The  court  should  direct  a  verdict  for  plaintifl 
iu  an  action  on  a  note  where  defendant  has  the 
burden  of  proof,  and  there  is  no  evidence  tat  his 
favor.— Yocnm  v.  Cary  (Indian  Ter.)  756. 

It  is  error  to  direct  a  verdict  for  plaintiir 
where  the  evidence  stronglysupports  the  defend- 
ant's pleading.— American  Hanow  Co.  r.  Twad- 
dle (Ky.)  400. 

Where,  in  an  action  on  a  note,  the  first  signer 
shows  that  be  was  a  surety,  and  reeeived  no  bene- 
fit, with  knowledge  of  the  psyee,  a  ebarge  direct- 
ing verdict  tor  plaintiff  is  error.— lonng  v.  New 
Farmers'  Bank  iKy.)  478. 

It  is  not  error  to  direct  verdict,  where  there  is 
no  evidence  to  support  plaintiff's  claim. — Mor- 
ris V.  Travelers'  Ins.  Co.  (Tex.  Civ.  App.)  898. 

Where  defendants  plead  possession  of  dia- 
tlnct  portions  as  tenants  of  a  cfMlefendant,  held 
error  to  direct  a  finding  for  defendants,  where 
there  is  evidence  to  show  a  conunoo  possession. 
—Martin  v.  Trail  (Mo.)  666. 

Where  there  is  any  evidence  ta  support  a 
cause  of  action,  the  issue  of  fact  moat  be  sub- 
mitted to  the  jury.—Bowman  t.  Texas  Brewing 
Go.  (Tex.  Civ.  App.)  808. 

Where  the  evidence  fully  establishes  plain- 
tiff's cause  of  action,  it  is  not  error  to  overrule 
defendant's  demurrer  to  the  evidence. — Inter- 
national &  G.  N.  By.  Co.  V.  Davis  (Tex.  Qt. 
App.)  540. 

A  demnrrer  to  evidoice  waives  all  objection'^ 
to  the  admlssIbUity  of  sndi  evidence.— Inter- 
national &  G.  N.  By.  Co.  V.  Davia  (Tex.  Ov. 

App.)  540. 

A  judgment  on  the  pleadings  should  not  be  ren- 
dered where  such  action  requires  the  aBsump- 
tion  of  a  controverted  Act.— Jacobs  v.  Omaha 
LUe  Ass'n  (Mo.)  876. 

Evidence  in  action  for  commisstoners  for  the 
sale  of  real  estate  examined,  and  held  error  to  tak<- 
the  case  from  the  Jury.— West  T.  PiewUt  (Ky.i 
467. 

iBstrootlons. 

A  charge  on  negligence  should  not  decUrv 
that  certain  facts  are  entitled  to  special  weight. 
—Texas  &  N.  O.  B.  Co.  v.  Syfttn  (Tex.  Ov.  Am>-> 
561. 

It  is  not  error  not  to  submit  a  question  to  th«> 
jury  not  rdiaed  by  the  pleadings.— Cknrdra  v 
Burris  (Mo.)  642. 

Instruction  without  evidence  to  sostain  it  is 
properly  overruled. — Smith  v.  Covenant  Hut. 
Ben.  Ass'n  (Tex.  Civ.  App.)  819. 

It  is  pTot)er  to  submit  to  the  jury  whether  a 
stipulation  in  a  lease  has  been  waived  when  the 
waiver  is  pleaded,  and  the  plea  is  supported  by 
evidence.— Houston  &  T.  (X  B.  Ca  v.  Kimbell 
(Tex.  Civ.  App.)  i049. 

It  is  error  in  a  charge  to  assume  a  fact  de- 
nied by  one  of  the  parties,  where  such  denial 
has  support  in  evidence.— Houstun  &  T.  C.  R. 
Co.  V.  Kimbell  (Tex.  Ov.  App.)  HM9. 

An  Instruction  to  allow  plaintifl  compensation 
tar  medical  cj^nsea  is  erroneoas  wh«ie  ttere 
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■was  no  evidence  tbat  RUch  expenses  had  been 
iiirurml.—Hoiiston  &  T.  C.  R.  Co.  t.  Klmbell 
<Ter.  CiT.  App.)  1049. 

Inntructions  examined,  and  held  not  prejudi- 
cial error.— Texas  Brewing  Co,  t.  Walters  (T«t. 
CiT.  App.)  548. 

Instmetions  to  jury  in  action  for  personal  in- 
jn^  Ac^il  not  prejudicial.— Ci^  of  &n  Antonio 
r.  Krensel  rTex.  l^iv.  App.)  615. 

A  charge  as  to  whether  a  car  was  property 
constmcted  held  erroneons,  where  there  was  no 
evidence  ter.dinic  to  show  the  contrary.— Hous- 
ton A;  T.  a  K.  Co.  T.  Klmbell  <Tex.  Otr.  App.) 
1049. 

An  instmction  nutborizing  the  jary  to  consider 
»uch  evidence  as  they  deemed  proper  hdd  erro- 
neous.— Caliaher  t.  Matbias  (Tex.  Civ.  App.)  260. 

Ad  instruction  in  nn  action  on  a  contract  to 
furnish  certain  materials  hdd  proper. — Llndsey 
V.  Singletaiy  iTei.  Civ.  Ato.)  273. 

Instmetions  in  trespass  to  try  title  examined, 
and  held  improper,  as  on  the  Wright  of  eridence. 
and  argumentative.— Gordill  v.  Moore  (Tex.  Civ. 
App.)  208. 

An  hiatruction  calling  attention  to  a  special  and 
material  fact  Acid  erroneona.--Jones  v.  Jones 
(Ky.)  412. 

Failnre  to  instruct  on  a  matter  not  referred  to 
in  the  pleadings  or  testiraony  Md  not  error.— 
Aboboah  v.  Buck  (Ky.)  426. 

An  instruction  on  the  theory  as  to  measure 
of  damages  adopted  by  both  parties  hdd  not  er- 
ror, though  the  theory  was  a  mistaken  one. — 
I^vy  T.  Tatum  (Tex.  Civ.  App.)  941. 

An  insbuctkni  tliat  a  certain  fact  must  be 
tihown  "to  the  satisfiictlon  of  the  jury  by  a  pre- 

Snderance  of  the  evidence"  htid  error.-  Mocfc  T. 
atcher  (Tex,  Civ.  Anp.)  30. 

An  assnmption  of  a  fact  in  the  charge  clearly 
proved  held  not  error.— City  of  Paris  v.  Allied 
(Tex.  Civ.  App.)  62. 

Instructions  in  action  for  personal  InJnries 
held  not  inconsistent. — Texas  «  P.  By.  Co.  v. 
Moore  (Tex.  Civ.  App.)  67. 

It  Is  not  error  to  refuse  an  instruetloii,  lliough 
a  correct  proposition  of  the  law,  if  it  does  not 
apply  to  uie  facts  of  the  case. — Krish  v.  Ford 
(Ky.)  287. 

A  charge  that  was  correct  as  far  as  it  went, 
held  not  error,  In  the  absence  of  a  request  for 
further  instmetions.- Texas  &  P.  By.  Co.  r. 
Eberhait  (Tax.  Sap.)  510. 

A  refusal  to  charge  that  there  could  be  no  re- 
covery on  a  cause  of  action  improperly  alleged 
in  an  amended  petition,  was  proper,  where  it 
was  charged  that  plaintijS  could  recover  only  on 
the  cause  as  alleged  in  the  original  petition.— 
Texas  ft  N.  O.  K.  Co.  t.  Syfan  (Tex.  Civ.  App.) 
551. 

The  court  charged  that  a  certain  fact  must  be 
found  before  a  verdict  could  be  rendered  for 
plaintiff.  EeJd  not  nect^sary  to  charge  tbat  die 
bnrden  was  on  plaintiff  to  prove  such  fact — 
Texaa  &  N.  O.  R.  Co.  v.  Syfan  (Tex.  Qv.  App.) 
551. 

One  must  rCQuest  special  instructions  where 
those  given  are  not  snffidently  amplified.— 
Bmner  r.  Bnmer  CTex.  Ov.  App.)  790. 

A  party  wishing  a  special  instmction  that 
the  Jury  should  not  consider  part  of  a  writtra 
order  properly  admitted  in  evidence  fdionid  so 
request  the  court — Watson  v.  Winston  (Tex. 
Civ.  App.)  852. 

Instractions  held  properly  refused,  as  assum- 
ing a  fart  not  shown  hy  the  evidence. — Missou- 
ri, K,  A  T.  By.  Co.  of  Texas  v.  Hauor  (Tex.  Cir, 
App.)  1078. 

Instmction  esfced  by  defendant  examined,  and 
Add  properly  refused,— Borchexa  T.  Mead  (Tex. 
CiT.  App.)  lOOl 


Refusal  to  give  a  special  charge,  which  taken 
one  of  tiie  disputed  questions  away  from  the 
jory,  in  not  error.— Pope  v.  Riggs  Cl'ex,  Civ. 
App.)  306. 

Failure  to  charge  on  a  certain  point  la  not  «r- 
ror  where  no  request  was  made  therefor.— Rob- 
inRon  V.  Western  Union  Tel.  Co.  (Tex.  Civ,  An>.) 

1053. 

It  is  proper  to  refuse  a  special  Instmction, 
the  RubdtHiifp  of  which  has  already  been  given.- 
Terrell  v.  McGown  (Tex.  Sup.)  2;  Houston  & 


T.  C.  R.  Co.  V.  Gaither  (Tex.  Civ.  App.)  266: 
Gnnn  v.  Wynne  (Tex.  Civ.  App.)  290;  Arm- 
strong v.  Ames  &  Frost  Co,  (Tex.  Civ.  App.l 


Arm- 


3iV2;  Mexican  Cent.  Ry.  Co.  v.  Goodman 
Civ.  App.)  580:  Galveston,  H.  &  8,  A.  By.  Oo. 
V.  GKirmley  (Tex.  Sup.)  877;  Fletcher  t.  Dn- 
lao^  (Indian  Ter.)  9^;  (^ty  of  MarriwU  t. 
McAUIster  (Tex.  Civ.  App.)  1048. 

TROVER  AND  CONVERSION. 

Petition  In  action  against  bank  for  conver- 
sion of  deposit  Md  sufficient  on  general  de- 
murrer.—Coleman  T.  First  Nat  Bank  (Tex. 
Civ.  App.)  088. 

Tbat  petition  against  hank  for  conversion  of 
funds  deposited  by  plaintiff,  a  married  woman, 
falls  to  allege  that  plaintlfTs  husband  did  not 
draw  out  snch  funds.  Is  no  ground  for  a  special 
demurrer.— Coleman  v.  First  Nat  Bank  (Tex. 
Civ.  App.)  938. 

TRUSTS. 

A  settlement  in  writing  construed,  and  hdd  to 
constitute  legal  title  in  the  beneHciary,  subject 
to  certain  declared  trusts.— In  re  Soulard's  Es- 
tate (Mo.)  617. 

Evidence  kdtl  safflcient  to  show  a  delivery-, 
and  vest  title  to  beneflciaries.— In  re  SouIard^s 
EsUte  (Mo.)  617. 

Instrument  hdd  sufficient  to  establinh  a  trast. 
though  the  words  "trust"  and  "trustee"  wer»' 
not  used,  where  the  intent  to  create  a  tmst 
cleariy  appean,— In  re  Soulard's  Estate  (Mo.l 
617. 

That  donor  retains  right  to  income  of  prop- 
erty conveyed  by  tmat  ndd  not  to  make  it  In- 
valid.—In  re  Soulard's  Estate  (Mo.)  617. 

A  trustee,  having  in  good  faith  paid  out  for 
the  support  of  the  beneflciary  the  amount  of 
certain  collections  before  they  were  actually 
made,  cannot  be  compelled  to  pay  them  on  a 
debt  of  the  benefieiaiy.— Youura  Trustee  t. 
Bullen  (Ky.)  687. 

A  trustee  who  has  made  an  unsucceaafnl  de- 
fense to  an  action  to  subject  income  of  the 
trust  estate  to  the  payment  of  a  debt  of  a 
cestui  que  trust  is  not  entitled  to  an  allowance 
of  attorney's  fee  on  a  trust  estate  until  the 
debt  haK  been  paid.— Young's  Trustee  v.  Bullen 
(Ky.)  687. 

The  trustee  Is  a  necessary  party  to  an  action 
to  subject  the  income  of  a  tmst  estate  in  pay- 
ment of  debts. — Young's  Trastee  v.  Bullen  (Ky.) 
687. 

A  secret  trust  will  not  be  enforced,  as  against 
creditors  of  the  person  sought  to  he  charged  with 
the  trust,  where  the  debts  were  created  while 
the  title  was  in  the  debtor,  and  without  notice 
of  the  equity.— Williams  v.  Williams  (Ky.)  198. 

It  Is  not  necessary  that  a  trustee  to  whom  the 

Kurchaser's  bond  la  payable  should  execute  a 
ond  before  entering  the  order  of  the  court  tn 
the  sale  of  the  land.— Shleias  v.  HhiUe  (Ky.)  4SC. 

A  eonstrnctire  tmst  hdd  not  created  by  a  prom- 
ise by  a  devisee  of  land  sold  for  taxes  to  purchase 
the  land,  and  convey  it  to  the  executor  of  the 
devisor.— Thocp  t.  Gordon  (Tex.  Civ.  App.)  328. 


Digitized  by 


1168 


43  SOUTHWKSnatN  KEPOBTKU. 


TURNPIKES  AND  TOLL  ROADS. 

A  creditor  of  a  turnpike  company  cannot 
uuiDtalQ  an  action  on  tlie  conBtniction  bond 
Kiven  the  coanty  by  the  company  for  a  debt  iliie 
him  from  the  company.— SDrHilling  t.  McNetw 
(Ky.)  765.  *~  *      »•  -a 

UNDUE  INFLUENCE. 

ProcuriDs  maUng  of  will,  see  "Willi." 

UNITED  STATES. 

Contract  coustmed,  and  right  ot  parties  to  pro- 
ceeds  of  lale  of  cottim  coiifiM-ated  uy  the  federal 
govemment  detenoioed. — Briggs  t.  Walker  (Ky.) 
479. 

UNLAWFUL  DETAINER. 

See  "Fordble  Entry  and  Detainer." 

USURY. 

A  trnftt  deed  will  not  be  hdd  void  for  naury^ 
U8  againBt  the  lender,  on  account  of  commiB- 
sionB  retained  by  the  agent  without  the  lender's 
knowledge.— Sherwood  v.  Swift  (Ark.)  507. 

Und°r  Rev.  St.  U.  S.  S  5198,  a  surety  sued 
on  the  hint  at  several  renewals  of  a  note  helil 
not  entitled  to  credit  by  usurious  interest  paid 
by  principal  at  the  time,  where  right  of  principul 
to  recover  is  barred  by  judgment.— Faulkner  v. 
Marion  Nat.  bank  (Ky.)  249. 

Deducting  interest  on  a  note  In  advance  Md 
not  osnrlous,  where  the  note  bore  intt'D-nt  only 
from  maturity.— Webb  v.  l*ahde  (IVx.  Uiv.  Apn.) 
19. 

VACATION. 

Of  attachment,  see  "AttachmenL" 
Of  judgment,  see  "Judgment" 

VARIANCE. 

Between  pleading  and  proof  in  civil  actitm,  see; 

■ee  "Indictment 


"Pleading." 

in  criminal  prosecutiona. 


and  Information/ 

VENDOR  AND  PURCHASER. 

See,  alfo,  "Sales." 

Purchusera  at  sale  on  execution,  see  "Execution. 

  of   property    fraudulently   conveyed,  see 

"Fraodulent  Conveyanres."  | 

The  fact  that  a  deed  absolute  on  its  face  was  i 

intended  to  operate  ouljr  ao  n  mortgage  is  not 
binding  upon  a  guod-faith  purchaser  for  value 
without  notice. — I^ynn  v.  SiuiH  (Tox.  Civ.  App.) 
7m4. 

The  pnttHCssion  by  a  lessee  of  a  part  of  a  tract 
owned  by  tiic  Ipssor  is  notice  of  the  Inttt'r's 
title  to  the  entire  tract.— Mattfeld  v.  Huntington 
(Tex.  Civ.  App.)  53. 

A  putchnscr  hdd  chHrgcohie  with  notice  of  eq- 
uities shown  l5y  recitalB  in  a  chain  of  title.— 
O'Connor  v.  Vinej-ard  (Tex.  Civ.  App.)  55. 

Defective  record  of  trust  deed  examined,  and 
hild  not  material  as  to  a  snbaeqncnt  attaching 
c  reditor.— Hart  V.  Patterson  (Tex.  CSt.  App.) 
M5. 

A  vendor  who  sells  with  a  written  agreement , 
alluwing  him  tj  reimrcbnse  within  a  certain 
time  on  certain  conaitionK  must  make  a  tender 
of  the  price  when  the  privilege  accrues.— Nei- 
man  t.  Sfbuster  (Tex.  Qt.  App.)  1076. 

Where  a  vendee  possessed  all  the  information 
as  to  title  possessed  by  the  Tendon,  and  ex- 


ErCHsed  himself  BatiBfied.  and  his  means  of 
nowledge  was  equal  to  theirs,  he  cannot  have 
relief  for  failure  of  title.— Hawkins  t.  Wdls 
(Tex.  Qv.  App.)  616. 

Where  a  deed  containing  a  Bpecial  warranty 
expresses  the  contract  l)otween  the  parties, 
the  vendee  cannot  complain  unless  some  mii^ 
representation  waa  made,  npon  which  he  riidit- 
fuily  relied.— Hawkins  v.  WelJs  (Tex.  OIt.  Am.) 
816. 

Hefd  that,  under  the  evidence,  tiw  voidee 
was  not  entitled  to  recover  for  failure  of  title.— 
—Hawkins  t.  Wells  CTex.  Civ.  App.)  816. 

Where  a  vendor,  with  no  Intent  to  deceive, 
merely  expresiies  an  opinion  that  the  title  is 
good,  the  vendee  has  no  right  to  rely  thneon. 
—Hawkins  v.  Wells  (Tex.  CTv.  App.)  81& 

In  an  action  by  the  vendee  to  recover  daoiign 
for  breach  of  contract  for  the  sale  of  land  and 
certain  personal  property,  a  judgment  for  de- 
fendant on  a  counterrluim  will  not  be  distnrljni. 
there  being  no  sulatantial  error  bi  regard  to  tbr 
admission  or  rejection  of  evidence  or  as  to  the 
giving  or  refusing  of  inHtructloDS.— Lotiis  r. 
Tebbs  (Ky.)  219. 

Where  a  parol  sale  of  land  was  rescinded,  and 
the  vendee  bad  taken  timber  to  the  value  of  the 
price  paid  for  the  land,  he  was  not  entitled  to  a 
return  of  the  price  paid, — Webb  T.  Fluty  (Ky.) 

Where  vendee  is  sued  on  a  purchase-nwner 
note,  and  the  contract  is  executed,  if  vendor  i^i 
insolvent  vendee  can  set  up  a  breach  of  warranty 
of  title.— Elder  t.  first  Nat  Bank  (Tex.  Qv. 
App.)  19. 

A  vendor  cannot  recover  aa  for  a  failore  to 
perform  verbal  a^eements  made  aa  part  of  the 
consideration,  without  showing  a  failure  In 
perform  and  that  he  hnB  been  injured  theirhy. 
— Neiman  v.  Schuster  (Tex.  Civ.  App.)  1075. 

Where  one  conveyed  land  absolutelj-  on  tb*- 
verbal  agreement  for  a  reconveyance  of  a  part 
thereof,  AcM,  that  he  could  not  rescind  on  the 
grantee's  failure  to  reconvey.— Bearrow  t. 
Wright  (Tex.  Civ.  App.)  802. 

Tendov*a  Ilom. 

Failure  of  title  la  no  defense  to  UU  to  en- 
force a  vendor's  lien.— -Williams  t.  Sax  (Tenn. 

Ch.  App.)  868. 

Wife  not  a  necessary  party  to  buU  to  foreclose 
vendor's  lien  against  land  in  which  she  has 
homestead  Interest— Brightman  t.  Fry  fTn. 
Oiv.  App.)  60. 

One  who  assigns  one  of  three  notes  seenred 
by  a  veufior'B  lien,  and  purchsBes  the  propcn.r 
forecloBed  under  the  two  remaining  notes,  hiU 
to  take  tmch  property  subject  to  the  lien  of  thf 
third  note.— Benson  v.  Panther  (Tex.  Civ.  Api».» 
804. 

Evidence  hM  InsnfllcieDt  to  rium-  imyinent,  in 
action  to  enforce  vendor's  iien.— Rifhop  v.  JewHI 
(Ky.)  457. 

Evidence  hdd  iudulHcient  to  Bhow  release  ft 
vendor's  lieu. — Xnel  v.  Hays  (Ky.)  432. 

A  lien  for  the  purcliase  price  of  land  will  not 
folbw  the  ve>idee,  bo  as  to  become  a  charge  nit- 
on lands  which  he  receives  in  trade  for  the  land 
^l^inally  purchased.— Stephens  v.  SpradUn  (Ky.» 

Where  vendor's  lieu  notes,  made  in  constden- 
tion  of  Ixmd  for  deed,  have  been  negotiated,  ven- 
dor cannot  extinguish  lien  by  n>takiDg  posoca- 
Biou  of  the  land,  though  purchnaer  has  aundon- 
fd  contract  without  recording  bond. — Bose  v. 
Taylor  (Tex.  Civ.  App.)  285. 

Where  land  incumbered  with  an  unreconltil 
vendor's  lien  is  sold  to  an  innocent  purchasiT. 
the  lien  attaches  to  the  proceeds,  thourii  inve*i- 
cd  in  an  Unperfccted  pre-enmtion  ripiL— Buik' 
T.  Taykur  (Tex.  Uiv.  App.)  285. 
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Agreement  between  parties  Ib  action  to  en- 
force Tender's  lien  hHd  to  ioatitr  personal  jndK- 
meat  against  defendanL^Ward  t.  Wflson  (Tei. 

Qt.  App.)  833. 

A  vendor's  lien  hdd  not  to  apply  to  those  par- 
cels ol  land  covered  by  the  deed  which  were 
fully  paid  for.— Dorsey's  Adm'r  t.  Swann  (Ky.) 
682. 

VENUE 

In  Grimiiial  pnweentions,  see  "Gi^inal  Xaw." 
Is  garnishment  proceedinci,  see  "GamUfaiiient." 

A  court  which  acqnires  jurisdiction  of  non- 
recident  defendants  oy  reason  of  a  note  hav- 
ing been  executed  in  the  county  In  which  euit  Is 
brought,  does  not  thereby  acquire  jurisdiction, 
over  their  plea  of  privilege,  to  determine  anoth- 
er cause  of  actionjolned  with  the  action  on  tike 
note.— First  Nat  Bank  t.  East  (Tex.  dr.  App.) 
558. 

An  action  against  a  corporation  for  maliciously 
prosecuting  a  suit  may  be  brought  in  the  county 
wtere  the  suit  was  institnted.— Winn  t.  Carter 
Dry-Goods  Co.  (Ky.)  436. 

Under  the  act  of  April  0.  1880,  regulating 
change  of  venue,  an  order  refusing  a  change  of 
venue  cannot  he  reviewed,  even  upon  appeal 
from  a  final  jndfment  in  the  case. — Owensboro 
ft  N.  Rj.  Co.  V.  Barclay's  Adm'r  177. 


VERDICT. 

Onriog  defects  In  pleadings,  see  "Pleading." 
Directing  verdict  m  civil  actions,  see  "Tml." 
Review  on  aiqieal  or  writ  of  error,  see  "Aweal 
and  Error":  "Criminal  Law." 


VESTED  RIGHTS. 

Protection,  see  "Constitutional  Law." 


VICE  PRINCIPALS. 

Set  "Master  and  Servant.'* 


VOLUNTARY  CONVEYANCES. 

See  "Fnndnlent  Oonveyanees." 

VOTERS. 

See  "Bleetlons.'* 

WAIVER. 

Error  waived  la  appellate  court,  see  "Appeal  and 
Error." 

Of  conditions  In  polides.  see  "Insuronfe." 
Of  objections  to  pleadings^  see  "Pleadins.** 

WARDS. 

See  "Guardian  and  Ward." 


WAREHOUSEMEN. 

A  warehouse  receipt  is  valid  in  the  hands  of 
a  bona  flde  purchaser.— Collins  v.  Rosenham 
(Ky.)  728w 

That  the  maker  of  a  warehouse  receipt  was 
not  the  owner  of  the  warehouse  in  wlw:h  the 
whisky  was  stored  is  no  defense  to  the  maker 
in  a  snit  for  the  whisky  by  a  bona  flde  holder 
of  the  receipt.— Collins  t.  Rosenham  CCy.)  726. 

The  snretlee  in  a  bond  executed  by  a  tobacco 
warehouse  company  cannot  avoid  liability  to  a 
consignor  of  tobacco  on  the  ground  that  the 
tobacco  exchange  requiring  the  execution  of 
43  S.W.-74 


the  bond  was  illegal,  as  being  a  combination  in 
restraint  of  trade,— Globe  Tobacco  Warehouse 
Co.  V.  Leech  (Ky.)  423. 

The  suspension  of  the  principal  in  the  bond 
from  membership  In  the  tobacco  exchange  does 
not  release  the  sureties  from  liablli^  to  a  con- 
signor of  tobacco,  unless  such  conaigoor,  or  at 
least  the  public,  had  notice  of  sucAi  saspenslon. — 
Globe  Tobacco  Warehouse  Co.  v.  Ijeaeh  (Ky.) 
423. 

Though  the  act  of  March  6.  1S69,  prohibits, 
under  penalty,  a  warehouseman  from  Inning  du- 
plicate receipta,  such  receipts  are  valid  as  be- 
tween the  parties,  and  when  the  original  receipts 
are  taken  up  the  title  to  the  property  vests  in 
the  holder  of  the  junior  receipts.— Block  v. 
Oliver  (Ky.)  238. 

AVhere  warehouse  receipts  were  pledged  to  se- 
cure a  uote  for  $2,000,  and  all  other  indebtedness 
owing  to  the  bank  by  the  payor,  and  the  payor, 
upon  discharging  the  {2,004),  took  up  only  a  part 
of  the  receipts,  the  bank  coutlnuea  to  hold  the 
remaining  receipts  to  secure  other  indebtedness, 
and  ther  did  not  inure  to  the  benefit  of  the  holder 
of  junior  receipts.— Block  v.  Onver  (Ky.)  238. 

■When  a  debt  for  which  warehouse  receipts  bad 
been  pledged  was  discharged  by  check,  and  the 
warehouse  receipts  taken  up,  liiey  ceased  to  bo 
outstanding  receipts,  though  the  check  had  not 
then  been  paid,  and  the  title  to  the  property  rep- 
resented by  the  receipts  thereupon  Tested  In  the 
holder  of  junior  recrapts.— Block  t.  Oliver  (Kf.) 


WARRANT. 

Distcess  wananta,  see  "landlord  and  TenanL" 


WARRANTY. 

On  sale  of  soods,  see  "Sales.** 


WEAPONS. 

An  Information  held  insufflcieut  to  charge  the 
offense  of  carrying  a  pistol  Into  a  social  gather- 
ing, bat  to  sufficiently  charge  the  carrying  of  a 
pistol  on  and  about  the  person. — Lomax  t.  State 
(Tex.  Cr.  App.)  92. 

What  constitutes  offense  determined.— Snider 
V.  State  (Tex.  Cr.  App.)  84. 

An  instruction  that  ^e  defendant.  In  going  to 
and  returning  from  the  place  where  he  intend- 
ed to  sell  the  pistol,  should  have  taken  the  most 
direct  route,  Md  not  prejudicially  erroneous.- 
ZoUicoffer  t.  State  (Tex.  Cr.  Appi)  902. 

Testimony  that  the  offense  was  committed  In 
January,  1807,  Is  insufflcieut  to  show  that  it 
was  committed  some  time  prior  to  January  26, 
1897,  when  the  indictment  was  presented.— 
ZoUicoffer  v.  State  (Tex.  Cr.  App.)  992. 


WIDOWS. 

Allowances,  see  "Executors  and  AdministratoriL" 
Dower,  see  "Dower." 


WIFE. 

See  "Husband  and  Wife.'* 


WILLS. 

Construction  and  execution  of  powers,  see  "Pow- 
ers." 

Contestants  must  produce  substantial  evi- 
dence to  authorise  the  submission  to  the  jury 
of  the  question  as  to  whether  a  will  was  made 
through  undue  influence.- Gordiin  T.  Borrin 
(Mo.)  642. 
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Defendant's  declarations,  made  before  the  ex- 
eCQtion  of  a  will,  that  testatrix  should  ne-rer 
leave  her  proiwrt?  to  plaintiff,  are  admissible 
to  show  undae  inflaence.— Gordon  t.  Burris 
(Uo.)  642. 

Edd,  that  certain  evidence  aa  to  the  exercise 
of  undue  influence  when  a  will  was  made  shoald 
have  been  submitted  to  the  Jury.— Gordon  t. 
Barria  (Mo.)  642. 

The  burden  fa  upon  contestants  to  show  that 
a  will  1b  invalid  by  undue  influence.— Gordon  t. 
BorrlB  (Mo.)  642. 

The  oerclse  of  nndoe  influence  cannot  be 
prored  by  what  testatrix  said  after  executing 
her  win^Gordon  t.  Burris  (Ho.)  642. 

The  fact  that  testatrix  cried  when  speaking 
ot  ber  wHl  and  a  disinherited  granddaughter  is 
admissible  to  show  undue  Influence.— Gordon  t. 
Harris  (Ho.)  642. 

Unexecnted  wHI  Md  Talld  as  to  theoersonalb^ 
devised  therein.— Orgain  v,  IMne  Cl%nn.  Sup.) 
768. 

Parol  evidence  is  admissible  to  correct  a  mis- 
take ia  the  legatee's  name.— Gordon  v.  Burris 
(Mo.)  642. 

Oq  deatli  of  »  legatee  nnder  age,  whose  be- 
quest had  vested,  held,  the  lega<7  was  payable 
to  her  administrator.— McR^nolds  T.  Graham 
(Tenn.  Ch.  Affp-)  138. 

At  common  law  a  devisee  was  not  bound  by 
the  covenant  of  his  ancestor  unless  named 
therein.— Bartlett  v.  Ball  (Mo.)  788. 

As  it  appears  from  the  wfll  tiiat  testator's  son 
was  then  living,  and  does  not  appear  that  he  has 
since  died,  be  is  presumed  to  be  the  father  ot 
children  bom  to  P.  since  testator's  death.— Iffnn 
v.  Hall  (Ey.)  402. 

A  devise  of  laud  remaining  unrevoked  by  any 
method  provided  by  statute,  a  gift  of  other 
lands  could  not  operate  to  adeem,  since  the  land 
devised  is  left  for  the  will  to  operate  oo^Fish- 
er  T.  Klethley  (Ho.)  6S0. 

nie  doctrine  of  ademption  does  not  apply  to  a 
payment  in  satisfaction  of  a  legal  oou^tioo, 
or  to  pKB>eTtj  sold  br  testator  to  the  dievisee 
for  Tsloe.— Fisher  t.  Klethl^  (Ho.)  WO. 

Oons  traotiosi. 

Under  a  devise  to  N.  for  life,  with  a  provision 
that  at  her  death  the  property  "shsll  go  and 
descend  in  eqnal  shares  to  her  children,  and  to 
the  descendants  of  such  of  her  children  as  may 
be  dead,"  the  title  vesta  in  the  children  In  being 
at  the  death  of  the  testator,  opening  up  to  let 
In  after-born  children;  only  thepossesnon  and 
enjoyment  being  postponed  nnul  the  life  ten- 
ant's death.— Middleton's  Heirs  t.  Hlddleton's 
Devisees  (Ky.)  677. 

Devise  of  land  to  testator's  wife  for  life,  "for 
her  support  and  maintenance^  and  to  be  dis- 
posed of  at  her  pleasure,"  with  a  declaration 
that  **the  proper^  is  entirely  her^  and  at  her 
disposal,"  vests  in  her  the  fee.— Dills  v.  Adams 
(Ky.TflSO. 

A  devise  to  M.  for  life,  and  at  her  death  to 
"descend  to  her  heirs,  or  to  such  of  them  as 
shall  be  then  living,  and  the  descendants  ot 
them  that  may  leave  issue,"  and.  If  all  her  chil- 
dren die  without  Issue,  to  "descend  to  the  heirs 
of  my  sister."  creates  in  the  dUldren  a  contin- 
gent remainder,  which  they  may  sdlw— Weather- 
ford  V.  Boulware  (Ky.)  729. 

Will  construed,  and  Jidd,  that  under  a  devise 
the  beneficiaries  took  per  capita.— Ridley  v.  Mc- 
Pherson  (Tenn.  Sup.)  772. 

Under  a  will  devising  land  to  P.,  the  wife  of 
teetator*s  son,  "and  her  children,"  cbildrm  bom 
to  P.     testator's  son  after  testator's  death  take 
per  eapita  with  those  bom  before  Us  dca^— 
v.  HaU  CEy.)  402. 


Will  eoDstraed.  and  iHd,  that  certain  devisees 
took  a  vested  interest  io  remainder.— Goo^  t. 
Clifton  Land  Co.  (Ky.)  406. 

Will  construed,  and  devisees  tiiereonder  deter- 
mined.—Sloan  V.  Thornton  (Ey.)  416. 

Wm  construed,  and  kdd,  that  m  deviee  tlimin 
did  not  show  a  payment  of  a  debt  to  tlie  devtaee. 
—Wade  V.  Dean  (Ky.)  441. 

Will  constmed,  and  held,  that  the  bequest 
vested,  and  that  the  time  for  payment  only  was 
[wstponed. — McReynolds  v.  Graham  C^enn.  Ch. 
App.)  1S8. 

Under  a  devise  by  a  testator  to  his  three  nieces, 
"and.  In  case  eldier  of  them  die  without  issne  of 
their  bodies,  the  portion  of  the  one  dying  to  be 
equally  divided  between  her  survivors,"  each  of 
the  nieces  takes  the  fee  in  her  shsre,  subject  b> 
be  defeated  in  the  event  of  hex  death  wltliont  is- 
sue at  any  tlma^^OoIlIns  v.  Thompson  (K7.)  287. 

WITNESSES. 

See,  also,  "Depositions";  "Bvldenee.'* 

Absence  of  as  ground  for  continuanoe,  see  **0oa- 

Unnancfc" 
Peijory,  see  "Peijary." 

Plaintiff  may  testify  for  himself  against  a 
nonresident  defendant  who  has  been  served  as 
provided  by  Civ.  Code,  S  66.— Young's  Trustee  t. 
BuUen  (Ey.)  687. 

A  party,  when  a  witness,  may  explain  testi- 
mony In  ex  parte  deposition  taken  by  adverse 

garty.  thongn  it  was  unambiguous. — Goodber 
hoe  Co.  V.  Sims  (Tex.  Civ.  App.)  1065. 
Certain  evidence  by  a  widow  In  relation  to 
transactions  with  her  deceased  husband  kdd  to 
be  admissible.— Davis  t.  WeaOered  C^vx.  CKv. 
App.)  21. 

Flsintlff  kM  incompetent  as  a  witness  against 

an  administrator  to  now  advance  of  money  to 
testator's  widow  to  apidy  on  a  mortgace  on  de- 
cedent's land.— Bobinaon  v.  Bedd's  Adm'r  (^.) 
435. 

Evidence  of  statements  by  pblntifl  as  to  al- 
leged conversations  between  him  and  decedent 
Add  hiadmlsdble  In  an  action  andnst  decedent^s 
Bdminblrator.— Jones  t.  Jones  (pij,)  412. 

Where  administrator  reads  a  portion  of  dwo- 
sitlott  of  opposite  party,  he  thereby  waives  in- 
competency  of  such  par^  to  testify. — In  re 
Soulard's  Estate  (Mo.)  617. 

Answer  of  witness  h<ld  responsive  to  goestioD 
asked.— Terrell  v.  McCown  (Tex.  Sup.)  2. 

Where  the  state  was  permitted  to  prove  tiut 
the  witness  bad  become  responsible  for  defted- 
aufs  attorney's  fee,  the  witness  should  have  been 
allowed  to  state  on  cross-examination  wto  be 
became  bo  responsible. — Oxsheer  t.  State  fEa. 
Or.  App.)  835. 

The  question,  "Did  your  message  •  •  • 
involve  any  threats?"  etc..  Is  improper,  as  beimc 
leading.— Perkins  t.  Adams  (Tex.  Civ.  Appi 
529. 

Blvidence  that  sn  accnsatioQ  of  crime  ws^ 
pendius  against  a  witness  is  not  competent  to  im- 
peach him  where  it  w.is  not  drawn  out  on  cross- 
ezamlnatlon.— Texas  Brewing  Co.  v.  DIAieT 
(Tex.  Ctv.  App.)  677. 

A  witness  testi^ng  to  criminating  facte  can- 
not be  impeached  by  her  declaration  that  she 
believed  defendant  not  guilty.— Taylor  t.  State 
(Tex.  Cr.  App.)  1019. 

A  witness*  dedaratioD  that  deceased  was  the 
aggressor  is  not  admissible  to  Impeadi  her. 
where  she  did  not  testify  that  she  was  preent 
at  the  fight.— Taylor  v.  SUte  (Tex,  Or.  App.) 

1019. 

A  party  may  contradict  a  witness  produced 
him  who  contradicts  his  own  testjowny  ciTcn 
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4n  a  former  trial.~BIake  t.  State  (Tex.  Cr.  App.) 
107. 

IjTidence  of  prior  conviction  kM  Bdmiisible  to 
aCFect  credibllftT  of  defendant.— Bay  t.  State 
<Tei.  Cr.  App.)  77, 

OonTlction  of  witness  not  shown  by  record 
xoes  to  bla  credibility,  but  not  to  his  qaalifica- 
tiOD.— McNeal  v.  State  {l^x.  Cr.  App.)  ?9Z 

WORK  AND  LABOR. 

Liens  for  work  aod  materials,  see  "Mechanics' 
Liens." 


WRITS. 

PartJcolar  writs,  see  "Attachment";  "Certlors- 
ri";  "Gamisfament";  "Process";  "Quo  War- 
ranto." 

WRONGFUL  ATTACHMENT. 

See  ''Attachment.'* 

YEAR. 

Agreements  not  to  be  performed  within  one  year. 
Me  "Frauds,  Statute  oC" 
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